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SNIPES  et  al.  T.  BOMAB  COTTON  Dili  CO. 

(Supreme  Court  of  Texas.    Dec.  10,  1913.) 

1.  MaSTEB  and    SBBVANT   (I  2B6*)— ACTIOMS 
n>B  IlTJUBIEa— Pbtition. 

In  an  action  for  the  death  of  an  engineer 
of  a  stationary  engine,  a  petition  alleging  that 
the  base  around  the  engioe  was  too  narrow, 
that  the  space  hetween  such  base  and  the  wbed 
pit  was  too  narrow,  that  the  employer  negli- 
gently permitted  such  space  to  become  greasy 
and  slippery,  that  the  engineer  slipped  on  the 
greasy  floor,  and  fell,  or  stepped,  or  otherwise 
got  into  the  pit,  and  was  injured  by  contact 
with  the  wheel,  waa  inanfflcient,  as  it  failed  to 
advise  tiie  employer  upon  what  ground  a  recov- 
ery waa  sought 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  809-812,  815 ;  Dec  Dig. 
S  256.*] 

2.  Uasteb  AMD  Servant  (8  209*)— Liabiutx 
FOB  iNJUBisa— Assumption  of  Rise. 

An  experienced  engineer,  who  for  ten  days 
had  exclusive  control  of  a  stationary  eugine, 
assumed  the  risk  of  an  injury  from  the  height 
of  the  base  on  which  the  engine  rested,  the 
narrownesa  of  the  space  between  such  base  and 
the  wheel  pit  the  absence  of  any  guard  for  the 
pit  except  an  iron  bar,  four  feet  nigh,  running 
across  the  middle  thezeof.  and  the  slippery 
condition  of  the  floor  caused  by  oil  dropped 
thereon  by  himself  while  oiling  the  drlvewheel 
and  engina,  and  hence  could  not  recover  for 
slipping  and  falling  into  the  pit,  coming  in 
contact  with  the  drlvewheel,  as  he  knew  the 
danger  involved. 

[Ed.  Note.— For  other  cases,  aee  Blaster  and 
Servant,  Cent  Dig.  |8  6S2,  6B3;  Dec  Dig.  § 
209.*] 

3.  Pl^DIIta   (8  34*)— PBTITION— COHSTBDING 
AOAINBT  PLEADEB. 

In  an  action  for  the  death  of  an  engineer 
In  exclusive  control  of  a  stationary  engine, 
where  the  petition  alleged  that  he  had  oiled 
the  engiue  and  a  drivewheel  connected  there- 
with, and  that  the  floor  was  greasy  and  Blip* 
pery,  but  failed  to  show  that  any  other  persoo 
caused  the  greasy  and  slippery  condition,  it 
would  be  construed  against  plaintiff,  and  con- 
cluded that  he  spilled  the  oil  on  the  floor  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H        6^74;  Dec  Dig.  f  84.*] 

Erroc  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  Mrs.  Agnes  Snipes  and  others 
against  the  Bomar  Cotton  Oil  Company.  A 
judgment  for  defendant  on  demurrer  was  af- 
firmed by  the  Court  of  Civil  Appeals  (187  S. 
W.  42S),  and  plalntifCs  bring  error.  Affirmed. 


Potter,  Gulp  &  Cnlp,  of  Gainesville,  and 
Jas.  T.  BUller,  of  Dallas,  for  plaluttBCa  in  er- 
Tor.  Davis  ft  Ttaomason  and  (Hinett  ft 
Garuett,  all  of  Gainesville,  and  Walter  F. 
Seay,  of  Dallas,  for  defendant  la  error. 

BROWN,  C.  J.  We  copy  from  the  opinion 
of  the  Court  of  Civil  Appeals  the  following 
statement:  "The  suit  Is  by  the  wife  and 
children  of  James  A.  Snipes  to  recover  the 
damages  suffered  on  account  of  his  death. 
The  court  sustained  a  general  demurrer  to 
the  petition,  and,  upon  the  appellants  declin- 
ing to  amend,  judgment  was  entered  In  favor 
of  the  appellee.  The  ruling  of  the  court  In 
sustaining  the  demurrer  Is  made  the  basis 
of  the  assignment  for  error.  The  petition  al- 
leged the  facts  to  be  that  James  A.  Snipes 
was  employed  by  appellee  as  an  engineer  to 
run  and  operate  the  engine  and  machinery  at 
its  cotton  oil  mill.  The  engine  was  set  on  a 
cement  base,  which  was  about  six  Inches 
wider  on  the  side  than  the  engine,  and  about 
six  Inches  higher  than  the  surrounding  floor 
of  the  room.  In  order  to  reach  and  oil  the 
knuckle,  or  ecceutrlc,  on  the  engine,  it  was 
necessary  and  required  that  the  engineer 
should  stand  on  this  extended  space  of  the 
cement  base  upon  which  the  engine  rested. 
Connected  to  the  engine  by  a  shaft  was  a 
large  drivewheel,  which  revolved  with 
great  rapidity  and  force.  ■  It  was  situated  to 
the  north  and  near  the  engine,  and  extended 
farther  west  than  the  engine.  The  space  be- 
tween the  engine  and  the  wheel  was  used  as 
a  passageway  in  performing  duties  about  the 
machinery.  This  wheel  revolved  partly  above 
the  floor  of  the  room  and  partly  below  the 
floor.  To  enable  the  wheel  to  properly  re- 
volve below  the  floor,  an  opening  was  made 
In  the  floor,  and  there  was  excavated  be- 
neath a  pit  just  large  enough  for  the  wheel 
to  Eave  clear  space  in  its  revolutions.  The 
opening  in  the  floor  on  the  side  of  the  wheel 
was  about  fourteen  inches,  and  was  safe- 
guarded by  an  iron  rail,  about  four  feet  high, 
running  across  the  middle  of  the  same.  It 
was  alleged  that  Snipes  had  worked  about 
the  machinery  and  engine  and  room  for 
about  ten  days  before  his  death,  and  had  fre- 
quently stepped  upon  and  occupied  the  ex- 
tension of  the  cement  base  to  oil  and  handle 
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'  tlie  eooentrli^  u  was  tals  dnty,  and  ooutantly 
vaeA  the  passageway  tor  hie  work.  It  la  al- 
leged that  on  October  IB,  190B,  tlie  Bald 
Jamee  A.  Sniper  ftctliig  prudently  and  In  th» 
performanoe  of  Us  duty,  went  between  the 
engine  and  the  drlTewheel  and  pit,  and  his 
feet  slipped  under  him  on  the  broken,  un- 
even, and  greasy  floor,  and  be  was  'precipitat- 
ed Into  the  unprotected  pit  atound  said  wheel, 
or  he  Bteitped  into  said  i^t  while  at  his  work:, 
or  otherwise  came  into  contact  with  said  un- 
protected wheel  when  said  wheel' was  rerolv- 
ing  with  much  rapidity  and  force,  and,  his 
clothes  and  Umbs  becoming  entangled  In  said 
whe^  he  was  instantly  lorn,  and  muUlated, 
and  UUed.*  '* 

"The  object  of  pleading  Is  to  notify  the  op- 
posite par^  of  what  it  is  eipected  to  piore 
as  the  ground  of  plainttiTs  action  or  the  de> 
fraidanf  8  defense,  so  that  he  may  prepare  fbr 
the  trial  of  the  Issues  thus  tendered.  Lem< 
mon  T.  Banley,  28  Tex.  220.  To  determine 
whether  or  not  a  pleading  presents  a  certain 
laane,  It  is  a  safe  rule  to  look  at  the  pleading 
from  the  standpoint  of  the  party  against 
whom  It  is  exhibited,  and  ascertain  If  tbe  al- 
legations are  soffld^t  to  notify  him  that  the 
evidence  offered  will  be  produced,  or  that 
Iw  will  be  called  upon  to  present  evidence  to 
meet  it'*  W.  H.  Ware  t.  Shafer  *  Braden. 
88  Tex.  46,  29  S.  W.  TSa  See  Lemmon  t. 
Ilanley,  28  Tex.  22a 

[f  ]  Relying  upon  the  allegations  of  tbe  pe- 
tition, could  the  defendant  tell  upon  which  of 
the  grounds  alleged  plalntUF  would  r^  for 
recovery?  The  petition  alleged  that  fba  base 
around  the  en^e  was  too  narrow;  but  no 
allegation  points  out  In  what  manner  that 
fact  contributed  to  fbe  deafb  of  Snipes.  It 
is  alleged  that  the  space  between  the  base  on 
which  the  engine  rested  and  the  i^t  in  which 
the  wheel  was  operated  was  too  narrow; 
but  It  is  not  alleged  that  the  fact  caused  or 
contributed  to  the  Injury.  It  is  alleged  that 
defendant  nei^lgently  permitted  the  cement 
space  around  Ihe  pit  to  become  greasy  and 
slippery,  and  that  deceased  slipped  on  the 
greasy  cement;  and  fell  into  the  pit,  or  that 
he  stepped  Into  the  pit,  or  otherwise  got  Into 
the  pit,  and  was  injured.  How  could  de- 
fendant have  pr^ared  to  meti  proof  that  de- 
ceased slipped  and  fell  into  the  pit,  or  that 
he  steKied  into  the  i^t,  whereas,  xdalntUfs 
might  prove  that  deceased  got  Into  the 
I^t  "otherwise"  that  is,  in  any  unknown 
manner?  It  Is  manifest  that  there  was  no 
sudi  certainty  in  the  allegations  of  petition 
as  the  law  zequlTed;  therefore  the  general 
demurrer  vras  properly  sustained. 

[2,  S]  Bach  t&ct  alleged  to  have  caused  or 
contributed  to  the  death  of  Snipes  was  un- 
questionably obvious  to  him.  He  was  an  ex- 
perienced engbieer,  and  for  ten  days  had  ex- 
clusive control  of  the  machinery.  The  height 
of  the  base  on  which  the  engine  rested  and 
the  width  of  the  space  between  the  base  and 
the  pit  were  physical  conditions  whidi  must 


have  been  observed  in  their  use.  The  fhct 
that  there  was  but  one  Inm  bar  to  guard  the 
pit  most  have  been  known  to  a  man  who  ap- 
proached  It  so  frequently,  and  who  most 
have  oome  into  contact  vrltb  tbe  bar;  hs 
could  not  possibly  have  failed  to  observe  the 
fact  that  but  one  rod  guarded  the  pit  De- 
ceased Is  alleged  to  have  oiled  both  drive- 
wheel  and  engine,  and  no  allegation  Is  made 
from  whli^h  it  may  he  oontduded  that  anoth-' 
er  person  caused  the  cement  floor  to  be 
"greasy  and  dlppery**;  therefore  tbe  fion- 
duslon  Inust  be  readied  that  &dpeB  splUed 
the  oil  on  the  cemoit  The  auctions,  be- 
ing indefinite  as  to  that  fact,  must  be  con- 
strued against  the  pleader.  Webb  Oounty 
T,  SdLOol  Trustees,  95  Tex.  187, 65  S.  W.  878. 

It  is  manifest  that  Snipes  must  have  known 
of  the  directs  alleged,  and,  being  experienced 
in  such  service,  knew  the  danger  Involved  In 
performing  tba  swvice;  ther^re  he  as- 
sumed the  risk.  Texas  ft  Pacific  Railway 
Company  ▼.  Bradfbrd,  66  Tex.  782,  2  8.  W. 
595,  69  Am.  Rep.  689. 

Tbe  Judgments  of  the  district  court  and  of 
the  Oourt  of  OlvU  Appeals  are  afflrmert. 


CmOAQO,  B*  I.  A  O.  RT.  CO.  v.  FIDHBBB- 
TON. 

(Snpraoe  Ciourt  of  Texas.   Dee.  S,  1918.) 

1.  Appeal  aud  Obbob  (|  861*)— Fraznoir  iob 
Wbit  or  EbBon— SnmoiBRCT. 

Where  the  Court  of  Civil  Appeals  re- 
fused to  consider  the  sBsignments  of  error  on 
the  ground  that  they  did  not  eonply  with  tbe 
rales.  It  In  effect  overruled  them,  and  a  motion 
for  a  ridtearing  and  a  petition  to  the  Sapzome 
Court  for  a  writ  of  error  were  not  defective 
because  they  complained  only  of  the  "overrul- 
ing" of  Uie  aasignments. 

[Ed.  Note.— For  otber  cases,  we  Appeal  and 
Error,  Cent  Dig.  S{  1941-19S9;  Dec.  Dig.  I 
361.*] 

2.  Affbal  Ann  Ebbob  (|  74S*)— AssieiTHKinrs 

OP  Ebbo»— SCPnOIXHOT. 

The  purpose  of  rule  23  for  Courts  of  CivU 
Appeals  (142  S.  W.  zii),  reqairlng  the  record 
to  contain  an  assignment  of  errors,  rule  24  (142 
S.  W.  xii),  providing  that  the  ground  of  error 
presented  in  an  assignment  must  have  been  set 
forth  in  a  motion  for  a  new  trial  unless  funda- 
mental, and  rule  26  (142  S.  W.  zii},  requiring 
the  aasignment  to  refer  to  that  portion  of  bucd. 
motion  where  the  same  error  was  complained 
of,  is  to  confine  the  appellant  in  tbe  Court  <^ 
Civil  ApiMals  to  such  groonda  of  error  as  were 
brought  to  the  attention  of  tbe  trial  court  in 
tbe  motion,  to  assure  the  Court  of  Civil  Ap- 
peals that  the  error  assigned  was  nrsed  in  such 
motion,  and  to  enable  it  to  verify  tne  identity 
of  the  errors;  and  where  the  assignments, 
though  not  in  literal  compliance  with  the  rules, 
subs^ntiall;  perform  this  purpose,  thej  should 
be  considered^  since,  wliile  the  rules  constitute 
a  necessary  limitation  upon  the  exercise  of  the 
right  of  appeal,  the  preservation  of  that  right 
Ib  of  equal  concern  with  the  enforcement  of 
rules  of  practice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ff  2999,  8011;  I>e&  Dig.  | 
748.«] 
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3.  Appeal  ahd  Ebbor  (|  743*)— Assiqbibrtb 
or  Erbob— SuinoiEnQT. 

ABsicnmento  of  error,  Kferriaff  Iv  num- 
ber to  the  paragraplw  <rf  the  motioii  for  a  new 
trial,  where  the  assigned  errors  were  complain- 
ed of,  but  not  referring  to  the  page  of  the  tran- 
script where  the  motion  or  the  particniar  para- 
graphs mentioned  might  be  found,  were  in  literal 
compliance  with  rale  24  (or  Courts  of  Civil 
App«ala  a42  S.  W.  zin,  providing  that  the 
ground  of  error  assigned  must  have  been  set 
forth  in  the  motion  tor  a  new  trial,  and  rule 
25,  requiring  the  assignment  to  refer  to  that 
portion  of  the  motion  where  de  same  error  was 
complained  of;  and  hence  the  Ooort  of  Civil 
Appeals  imirropeily  refused  to  consider  them. 

[Ed.  Note^For  oOier  easeq,  aee  Appeal  and 
Error.  Guit  Dig.  H  SmT^H;  Dws.  Dig.  I 
748.*] 

4.  APPBAI.  AlTD  Ebbob  (|  742*)— AssiONUBiras 
OP  Ebbob— Statbhbnts. 

Under  rule  31  for  Courts  of  Civil  Appeals 
(142  S.  W.  xili).  providing  that  there  sball  be 
subjoined  to  the  propositions  under  an  assign- 
ment of  error  a  Sriu  statement,  In  substance, 
of  such  proceedings,  or  part  thereof,  in  the  rec- 
'ord  as  will  be  necesaarj  and  sufficient  to  ex- 
plain and  support  the  propositkm  with  a  rttsr^ 
mee  to  the  pages  of  the  record,  the  atatentent 
need  not  refer  to  the  page  of  the  transcript 
where  the  motion  for  a  new  trial  complaining 
of  the  assigned  error  may  be  found,  nnlesa 
racfa  motion  la  necessaiy  to  vcplMbk  and  nppurt 
the  proposition,  as  the  statement  need  not  re< 
fer  to  such  page  for  the  purpose  of  showing 
that  the  error  was  presented  in  such  motion. 

rE!d.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000 ;  Dec  Dig.  |  742.*] 

6.  Afpbai,  and  Ebbob  (I  7^*)— Jubisdiotion 

OP   SnPBBVB  COCBI— DiaOBirXONABT  BlAT- 


Under  such  rale,  where  the  statements  did 
not  refer  to  the  pages  of  the  transcript,  where 
the  proceedings  necessair  to  support  and  ex- 
plain the  proporttione  might  be  found,  the  re- 
fnsal  of  the  Court  of  CivU  Appeals,  In  its  dis- 
cretion, to  consider  the  assignments  of  error 
would  not  be  reviewed  by  the  Supreme  Conrt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |  8000;  Dec.  Dig.  1  742.*] 

Error  to  Court  of  CStU  Appeals  of  Hfth 
Supreme  Judicial  District 

Aetioa  b7  Haaj  Ponberton  against  tbe 
Chicago,  Rock  Island  &  Gulf  Bailway  Com- 
pany. A  Judgment  for  plaintiff  was  affirmed 
b7  the  Conrt  of  OlvU  Appeals  (IKS  8.  W. 
66^,  and  deCesidaiit  brings  wror.  Beversed 
and  Tonanded  to  tbe  Court  of  CItU  Appeals. 

LasBlter,  Harrison  &  Rowland,  of  Ft  Worth, 
and  Bennett  Hill,  of  Dallas,  for  plaintiff  in 
error.  W.  L.  Crawford,  Jr.,  and  Carden, 
Starling,  Carden  &  Hemphill,  all  of  Dallas, 
for  defendant  In  error. 

PHILLIPS,  J.  Tbe  plaintiff  In  error  was 
the  ai^)ellant  In  the  honorable  Court  of  Civil 
Appeals,  and,  on  tbe  appeal  of  the  case,  filed 
in  that  court  Its  brief  submltttng  four  as- 
signments of  error.  The  court  declined  to 
consider  any  of  the  assignments,  for  the  rea- 
son, as  stated  In  Its  opinion,  that  none  of 
them  complied  with  rules  23,  24,  and  25  pre- 
scribed by  this  court  a42  S.  W.  xii)  for  the 
preparations  of  briefs,  in  that  Uie  brief 
tailed  to  point  out  the  page  of  the  transcript 


where  the  alleged  error  was  called  to  the  at- 
tention of  the  trial  court  in  a  motion  for 
new  trial,  or  to  anywhere  point  out  the  page 
of  the  transcript  where  the  motion  for  a  new 
trial  was  to  be  found,  and  affirmed  tbB  }DdC- 
m^t  of  the  trial  court 

[1]  Objection  is  made  by  the  defendant  In 
error  to  our  reviewing  the  action  of  the 
Court  of  Civil  Appeals,  upon  the  ground  tliat 
the  petition,  for  the  writ  of  error,  as  did  tbe 
motion  for  rehearing,  complains  only  of  tbe 
"overruling"  of  tbe  assignments  as  distln- 
gnlshed  froib  the  refusal  to  consider  them. 
While  they  wen  not  expressly  overruled,  the 
effect  of  the  court's  action  upon  the  appeal 
amounted  to  that  result  Tbe  appellant  was 
at  liberty,  therefore,  to  treat  tbem  as  over- 
ruled, and  its  assignments  of  error  in  tlie 
motion  for  rehearing  and  petition  for  writ 
of  error,  so  framed,  sufficiently  cbaUenge  tba 
ruling.  We  are  not  disposed,  at  all  events, 
to  deny  them  consideration  because  not 
coodied  In  exact  and  technical  lOirase. 

[2, 1]  Tbe  first  asdgnment  of  etna  pre- 
s^ted  In  the  brltf  of  tbe  plaintiff  In  enror  In 
the  Cburt  of  CMl  AjMteals  Is  as  follows: 
"The  court  erred  In  overruling  defendant's 
motion  for  a  new  trial  on  tbe  first  ground 
stated  tbmln,  to  wit,  that  the  verdict  of  tbe 
jury  was  excesslTe,  and  In  overruling  defend- 
ant's motion  for  a  new  Mai,  for  tblg  reason, 
as  stated  In  tbe  firat  paragraiA  thereof." 
Under  it  tbe  foUowlng  pn^dtion  la  submit- 
ted :  '*A  fair  ocmsldNatlon  of  tbe  eridenoe  In 
this  case  shows  tbat  the  jOalntUTs  injury 
was  comparatively  Inconsldaable,  and  that 
tbe  verdict  Is  grossly  excessive."  To  tbe 
proposition  Is  subjoined  a  statement  of  the 
testimony,  constituting  nearly  three  pages  of 
tbe  briet  In  whicli  at  intervals  refWenee  is 
made  to  the  pages  of  tlw  statement  of  fhcts 
by  number.  Each  of  tbe  other  tturee  asslgn- 
ments  of  error  concludes  with  substantially 
the  same  sentence  as  the  first  assignment, 
containing  In  each  instance  a  r^erttKO  tff 
number  to  the  paragraph  of  the  motion  for  a 
new  trial  where  the  same  ground  of  error  is 
presented.  It  Is  true  that  the  page  of  the 
transcript  fbr  the  particular  paragraph  of 
the  motion  Is  not  ^ven  In  any  assignment 
or  In  the  statement  under  It  Nor  does  the 
brief  anywhere  designate  the  page  of  the 
transcript  where  the  motion  for  a  new  trial 
may  be  found.  But  this  was  not  necessary 
In  onr  opinion  under  either  of  the  rules  upmi 
which  the  honorable  Court  of  Civil  Appeals 
predicates  Its  refusal  to  consider  the  assign- 
ments. 

Rule  23  provides  that  the  record  shall  con- 
tain an  assignment  of  errors  as  required  by 
the  statute.  It  makes  no  reference  to  the 
motion  for  a  new  trial.  In  rule  24  It  Is  pro- 
vided that  the  ground  of  error  presented  In 
an  assignment  must  have  been  set  forth  in 
the  motion  for  a  new  trial ;  otherwise  It  will 
be  considered  as  waived  unless  it  be  funda- 


•Por  otlier  nam  see  same  tople  snd  section  NUMBER  In  Deo.  XHg.  *  Am.  Dig.  Ker-Ne.  Series  a  Rep'r  IndezM 
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moital  In  Ita  nature.  And  under  rule  25  it 
iB  required  that  tbe  asslgnm^t  refer  to  that 
portion  of  tbe  motion  for  a  new  trial  wtiere 
tile  same  error  Is  complained  ol  Tbe  pur^ 
pose  <tf  rules  24  and  26  In  their  relation  to 
the  motion  for  a  new  trial  Is  obrlons.  It  Is, 
first  to  confine  tbe  appelant  In  the  Court  of 
Civil  Aiq>eals  to  the  submission  of  only  sucb 
grounds  of  error  as  were  brought  to  the  at- 
tention of  the  trial  court  In  tbe  motion; 
second,  to  assure  tbe  Court  of  CItU  Appoils 
that  tbe  error  assigned  was  urged  In  the 
motion;  and,  third,  to  enable  the  court  to 
rerifj  their  Identity.  It  Is  plain,  however, 
that  the  rules  do  not  require  that  tbe  brief 
furnish  the  court  any  further  means  for  such 
verification  than  "the  reference"  In  the  as- 
signment "to  that  portion  of  the  motion  for 
a  new  trial  In  which  the  error  Is  complained 
of,"  as  is  stat«d  in  rule  25,  since  they  make 
no  other  provision  in  that  respect  There  is 
no  suggestion  that.  In  addition  to  the  refer- 
ence to  that  portion  of  the  motion  complain- 
ing of  the  error,  required  by  rule  25,  there 
shall  also  be  given  the  page  of  tbe  transcript 
'  containing  such  part  of  the  motion,  or  where 
the  motion  may  be  found.  This  court  In  its 
amendment  of  rule  25,  Incorporating  this 
provision,  doubtless  considered  the  reference 
to  such  particular  part  of  the  motion  a  suf- 
ficient designation  of  the  record.  It  is  not 
Improbable  that  it  recognized  tbe  difficulty 
of  complying  with  any  requirement  that  the 
assignment  contain  any  further  designation, 
particularly  the  transcript  page  of  the  mo- 
tion— and  it  Is  evident  tliat  It  regarded  the 
assignment  as  the  appropriate  place  for  the 
designation — since  the  appellant'  complies 
fully  with  another  rule  if  he  faithfully 
copies  In  his  brief  the  assignment  as  filed  In 
the  trial  court ;  and  In  filing  his  assignments 
In  that  court  It  Is  frequently  Impossible  for 
him  to  know  the  transcript  page  of  the  mo- 
tion, as  generally  the  transcript  is  not  pre- 
pared until  after  tbe  assignments  of  error 
are  filed. 

In  the  application  of  rules  24  and  26  tbe 
brief  does  not  .involve  the  motion  for  a  new 
trial,  except  for  the  purpose  we  have  stated, 
and,  whenever  the  brief  makes  faithful  at- 
tempt to  accomplish  such  purpose  by  the  as- 
signment only  of  errors  presented  in  the  mo- 
tion, a  statement  to  that  effect,  with  a  refer- 
ence in  the  assignment  to  the  psrticnlar  part 
of  the  motion,  or  a  designation  of  the  pages 
ot  tbe  record  In  Immediate  connection  with 
the  assignment,  such  as  will  enable  tbe  court 
to  readily  compare  the  assignment  with  the 
motion;  In  otbex  words,  whenever  tbe  presen- 
tation of  tbe  assignment  ot  error  substantial- 
ly performs  the  office  Id  respect  to  the  motion 
for  a  new  trial  Intraded  by  these  rules,  it  is 
entitled  to  eoiuideration,  though  the  letter 
of  the  rules  be  not  strictly  followed.  The 
rules  were  enacted  for  the  benefit  of  the 
Courts  of  Civil  Appeals,  and  to  facilitate 
their  labors  by  relieving  them  of  some  part 


of  the  burden  wblCh  the  examination  of  tbe 
numerous  and  volnmlnoua  records  before 
them  necessarily  Imposes.  They  ^uld  be 
observed;  and  as  tibey  relate  to  Oie  work  of 
those  courts,  we  are  at  all  times  teluctant 
to  revise  their  oifoxcement  of  them.  But  It 
was  not  intended  in  tb^r  adoption  to  incum- 
bee  the  Courts  of  C^vH  Appeals  wUh  techni- 
cal and  arbitrary  requirements,  or  to  mjoin 
such  rigid  adherence  to  them  as  precludes 
their  observance  by  a  reasonable  and  sub- 
stantial compliance.  While  they  constitute  a 
necessary  limitation  upon  the  exercise  of  ttie 
light  of  appeal,  the  preservation  of  that  rlgM: 
is  of  equal  concern  with  the  enforcement 
rules  of  practice;  and,  in  our  opinion,  it 
should  never  be  denied  whore  by  a  substan- 
tial compliance  with  their  provisions  the  pur- 
pose of  such  rules  is  effectually  subserved 
and  their  end  practically  accomplished. 
These  assignments  comply  literally,  we  think, 
with  rules  24  and  26,  and,  so  tar  as  affected 
by  those  rules,  were  entitled  to  eonsidera- 
Uon  by  the  court 

[4]  The  Court  of  ClvU  Appeals,  as  we  have 
stated,  based  its  refusal  to  consider  the  as- 
signments only  upon  the  failure  of  the  brief 
to  comply  with  rules  23,  24,  and  25.  The  de- 
fendant in  error,  however,  insists  that  under 
rule  31  (142  S.  W.  xill).  which  relates  to  the 
preparation  of  the  statement  subjoined  to 
the  proposition  submitted,  it  was  required 
that  the  transcript  page  of  tbe  motion  for  a 
new  trial  be  given.  That  rule  provides  that 
under  the  proposition  there  shall  be  made 
a  brief  statement,  in  substance,  of  such  pro- 
ceedings, or  part  thereof,  In  the  record,  "as 
will  be  necessary  and  sufficient  to  explain 
and  support  the  proposition,  with  a  refer- 
ence to  the  pages  of  the  record."  If  it  had 
been  necessary  to  state  any  part  of  the  mo- 
tion for  a  new  trial  In  order  to  explain  and 
support  the  several  propositions  under  the 
assignments,  this  rule  would  have  been  ap- 
plicable, but  such  does  not  appear  to  have 
been  the  case.  It  has  no  application  to  the 
motion  for  any  other  purpose,  and  dIstlncUy 
not  for  the  purpose  of  Its  being  shown  that 
the  ground  of  error  spedfled  In  the  assign- 
ment was  likewise  presented  in  the  motion. 

[fi]  It  is  further  urged  by  tbe  defendant  in 
error  that  the  statements  as  made,  subjoin- 
ed to  the  propositions  submitted  under  the 
second,  third,  and  fourth  assignments,  are 
not  in  compliance  with  rule  81,  and  ttiat  the 
court  properly  refused  to  consider  those  as- 
signments, because  of  tbe  want  ot  reference 
to  tbe  pages  of  the  record.  The  statements 
unda  the  assignments  Just  named  are- de- 
fective in  this  particular.  Tbe  second  as- 
signment Is  based  upon  the  refusal  to  give 
a  special  charge.  The  statement  gives  the 
number  of  the  charge  and  copies  it  literally, 
but  omits  to  give  the  page  of  tbe  transcript 
where  It  may  be  found.  It  further  purports 
to  E^ve  the  substance  of  certain  testimony  up- 
on the  Issue  submitted  in  the  charge,  and 
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with  respect  thweto  givea  the  transcript 
pages.  Tbe  tblnl  and  fonrUi  assignments 
both  relate  to  matters  made  the  sabject  of 
bills  of  exception.  In  the  statements  the  bills 
are  r^rred  to  by  number,  and  copied  In  full, 
bat  reference  to  the  pages  of  tiie  transcript 
where  found  Is  omitted.  While  the  state- 
ments under  these  tluree  assignments  are  de- 
fective In  the  particular  stated,  Uulr  ac- 
curacy was  not  questlimed  in  the  Court  of 
Civil  Appeals  by  the  defendant  In  error,  and 
for  this  reason  we  believe  the  court  would 
have  tteoi  warranted  In  considering  the  as- 
signments, but  we  do  not  consider  it  within 
our  province  to  revise  the  exercise  of  dla- 
cretlon  by  the  Conrt  of  Civil  Appeals,  where 
the  statment  wholly  fidls  to  refer  to  the 
pages  of  the  record,  and  the  assignment  is 
not  considered  for  that  reason. 

The  judgment  of  the  Court  of  OMl  Appeals 
is  reversed,  and  tiie  cause  Is  remanded  to 
that  court  for  the  conj^deration  of  the  first 
assignment  of  error  in  the  brief  filed  in  that 
court  by  the  plaintiff  In  error,  and  for  the 
conisdderation  of  the  remaining  three  assign- 
ments, unless  the  court  Is  of  the  opinion  it 
should  refuse  to  do  so  because  of  the  state- 
ments thereunder  being  defective  In  the  re- 
spect stated,  under  rule  31. 

Reversed  and  remanded  to  the  Court  of 
ClvU  Appeals. 


HARRIS  V.  TOWNLBT. 

(Coart  of  Civil  Appeals  of  Texas.  Aostin. 
Nov.  19,  1913.) 

1.  ExEMpnons  (I  45*)— AancLEs  or  Tradx— 
Tools— "Apparatus.  " 

Rev.  Civ.  St  1911,  art.  3785,  aobd.  6, 
exempts  all  tools,  apparatns,  and  boobs  belong- 
ing to  any  trade  or  profession  from  attach- 
ment, execution,  and  any  other  species  at  forced 
sale  for  the  payment  of  debts,  except  as  other- 
wise provided.  Held,  that  the  word  "appara- 
tus" meau  a  complex-  device  or  madtine  de- 
signed for  the  aceomplishmeQt  of  a  special  pur- 
pose; a  Complex  Instrument  or  appUance,  me- 
chanical or  chemical,  for  a  specine  action  or 
operation ;  machinery ;  mechanlBnk — and  in- 
cluded a  printioc  press,  engine,  and  other  arti- 
cles in  daily  use  1^  the  publiBoer  and  proprie- 
tor of  a  newspaper  and  necessary  for  the  con- 
duct of  his  businns. 

[Ed.  Note. — For  other  cases,  see  ElxemptlonB, 
Gent.  Dig.  H  66-61;   Dee.  Dig.  |  46.^ 

For  other  definitions^  see  Words  and  Flirasea, 
VOL  1,  pp.  439,  440.] 

2.  Laitdlord  and  O^aeit  (I  246*)— liixN— 

PbOPEBTT  SUBJnEOT. 

TJuder  Rev.  Civ.  St  1911,  art  6490,  pro- 
viding that  the  landlord  and  tenant  act  was  not 
intended  to  repeal  the  exonption  laws  of  the 
state,  a  landloM  has  no  lien  on  property  of  the 
tienant  which  is  exempt  from  execution  and 
forced  sale. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  %%  991-1002;  Dec  Dig.  f 
246.*] 

Appeal  from  Lampasas  County  Court;  M. 
M.  White.  Judge. 


Action  by  F.  J.  Harris  against  M.  D.  Town- 
lef.  Judgment  for  plaintiff  for  less  than  re- 
lief demanded,  and  he  appeals.  Affirmed. 

A.  McFarland,  of  Lampasas,  for  appellant. 
H.  F.  Lewis  and  Word  ft  Walker,  all  of 
Lampasas,  for  appellee. 

RICB,  J.  Appellant  brought  this  suit 
against  appellee  to  recover  the  sum  of  f3S4.- 
50,  balance  claimed  to  be  due  for  rent  of  a 
certain  building  situated  in  the  town  of  Lam- 
pasas, which  had  been  rented  to  him  by  ap- 
pellant and  which  was  used  by  appellee  as  a 
printing  office,  and  to  foreclose  his  landlord's 
lien  upon  one  d^lmnn  quarto  Country 
Campbell  press,  one  typewriter,  certain  type 
and  type  cases,  one  desk,  iron  safe,  togeOier 
with  a  certain  gasoline  engine  used  for  the 
operation  of  said  press,  as  well  as  other 
furniture  and  fixtures  belonging  thereto. 
After  a  general  and  several  special  excep- 
tions, defendant  ansi^'ered  that  he  was  a 
residoit  of  said  state  and  county  and  was 
the  owner  of  said  property,  using  it  in  con- 
nection with  his  business,  that  of  editing, 
publishing,  and  printing  the  "Lampasas 
Blade,"  a  weekly  newspaper,  together  with 
his  Job  or  commercial  printing  business ;  that 
he  was  a  printer  and  publisher  by  trade  and 
had  no  other  trade  or  profession  by  which 
to  support  his  family;  that  said  articles  were 
in  dally  use  by  bim  in  his  business  and  use- 
ful and  necessary  in  the  prosecution  thereof, 
and  without  them  be  could  not  continue  the 
printing  and  publication  of  said  newspaper 
— for  which  reasons  he  claimed  that  they 
were  exempt  under  the  laws  of  this  state 
from  forced  sale.  A  jury  being  waived, 
tbere  was  a  trial  before  the  court,  resulting 
in  Judgment  for  appellant  in  the  amount  sued 
for,  with  foreclosure  of  his  landlord's  lien 
on  the  safe  and  certain  merchandise,  unnec- 
essary to  mention;  but  the  court  refused  to 
foreclose  said  lien  upon  the  rest  of  said  prop- 
erty, from  which  Judgment  this  aroml  is 
taken. 

[1]  Revised  Statutes,  art  3785,  subdlv.  5, 
exempts  all  tools,  apparatus,  and  books  be- 
longing to  any  trade  or  profession  from  at- 
tachment, execution,  and  every  other  species 
of  forced  sale  for  the  payment  of  debts,  ex- 
cept as  otherwise  provided;  and  the  present 
case  does  not  fall  within  any  of  said  excep- 
tions. If  said  printing  press  and  engines  are 
exempt  from  such  sale  under  the  law,  then 
it  is  conceded  by  appellant  that  the  Judgment 
Is  correct,  otherwise  It  should  be  reversed. 

The  question  presented  is  not  an  open  one 
In  this  state  but  has  been  settled  by  several 
of  our  decisions,  among  others  that  of  Green 
T.  Raymond,  58  Tex.  80,  44  Am.  R^  601, 
wherein  a  printing  press  and  cases  used  in 
the  printing  office  and  owned  by  an  editor 
and  publisher  were  held  exempt  from  forced 
sale  under  this  statute.  In  discussing  the 
expression  "apparatus,"  used  in  the  statute, 


*For  ottisr  cases  »m  sane  topic  and  section  NUMBER  In  Dec.  Dig-  A  Am,  Dls-  Ke7-No.  Series  ft  Rep'r  Indexes 
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tiw  oonrt  wajs:  Tha  word  ^ppantoi^  li 
striking  ajftt  a  gmeilc  tetm  of  tlie  most 
eamoTt^aukn  slgniflcatloii.  The  trade  or 
profession  of  Baymond  was  tbat  of  editor 
and  pnbllBher  of  a  we^ly  newspaper.  What 
tools  and  aniaratos  bdlonged  to  that  trade  or 
profession?  It  is  the  printing  press,  type, 
cases,  etc.,  and  not  alone  the  pair  of  scissors, 
bottle  of  ink,  and  gooseqnlU  pen  of  the  edi- 
torial department  The  apparatus  belonging 
to  the  trade  of  a  publisher  must  of  neces- 
sity Include  the  press,  type,  cases,  etc.,  which 
are  essential  to  the  conducting  of  tbat  baed* 
ness.  The  blacksmith  could  as  well  dispense 
with  his  anvil  and  hammer,  the  shoemaker 
wtth  his  awl  and  last,  the  farmer  with  his 
plow  and  hoe,  as  could  the  publisher  dispense 
with  his  press,  type,  and  cases;  and  yet 
all  of  these  are  exempt  as  belonging  to  these 
respective  trades."  See,  also,  St  Louis  Type 
Foundry  v.  Taylor,  85  S.  W.  691 ;  Same  t. 
International  Lire  Stock  Journal  Prtg.  Co., 
74  Tex.  651.  12  S.  W.  842,  16  Am.  St  B«p. 
870;  Betz  t.  Maler.  12  Tex.  Glv.  App.  219.  83 
S.  W.  710;  Patterson  t.  English,  142  S. 
W.  la 

[I]  Article  6490,  Revised  SUtutes  of  1011. 
specially  provides  that  the  landlord  and 
tenant  act  is  not  intended  to  repeal  the 
exemption  laws  of  this  state;  and  It  has  al- 
ways been  held  by  our  courts  that  the  ex- 
emption statutes  should  be  liberally  con* 
stmed.  We  think  it  is  immaterial  that  the 
press  In  this  case  was  not  mn  by  hand  but 
by  this  gasoline  engine. 

The  word  "apparatus"  Is  not  used  in  a  re- 
stricted sense,  as  contended  for  by  appellant 
The  Standard  Dictionary  defines  "apparatus** 
thus:  Any  complex  device  or  machine  de- 
signed or  prepared  for  the  accomplishment  of 
a  special  purpose.  And  Webster  defines  it  as: 
Any  complex  instrument  or  appliance,  me- 
chanical or  chemical,  for  a  specific  action  or 
operation;  machinery;  mechanism.  Under 
the  word  "tools,"  In  Bouvler's  Law  Diction- 
ary, a  printing  press  Is  referred  to  as  an  "ap- 
paratus." In  Wood  T.  Bresnahan,  63  Mich. 
614,  SO  N.  W.  206, 206,  a  steam  mgiiie,  shingle 
m^^^hino,  and  saw  gummer  in  use  or  lately 
used  In  business  are  artidai  exempt  from  ex- 
ecution as  being  apparatiUt  enabling  the  per- 
son to  carry  on  the  hnslnesi  In  whldi  he  is 
principally  engaged. 

The  court  having  found  that  appellee  was 
the  owner,  xmbliahw,  and  proiHrietor  of  a 
newspaper,  and  that  the  press,  engine,  and 
other  articles  above  mentioned  were  in  daily 
use  by  him  and  necessary  for  conducting  his 
business,  we  conclude  that  he  was  correct  in 
holding  as  mattor  of  law,  that  th^  were  ex- 
empt  from  forced  sale  nndei  this  statute, 
and  that  he  propwly  refuaed  to  foreclose  the 
landlord's  lien  thereon,  for  which  reason  the 
judgment  at  ttw  court  below  is  In  all  tldngs 
afflnned* 


HOUSTON  OtL  00.  OF  TEXAS  -t.  IiAM- 
BEBT  et  ti. 

(Court  of  CMl  Aimeals  of  T»as.  Qslrestos. 
Oct  18»  ISIS.   Behearinr  Denied  Nor.  IS, 
lOlflJ^ 

1.  ADvnasa  PossassiON  (|  115*)  — Aonons— 

BvinxNoB— SumomoT. 

In  an  action  for  land  wUtib  plalntU  claim- 
ed by  prMcriptiva  title,  evidence  held  suffident 
to  go  to  the  jary  on  the  inue  of  plalntifl't 
claim  to  the  spedfie  land  described  in  bis  peti- 
tion and  in  the  field  notes  of  the  surveyor,  and 
of  Boch  claim  for  the  period  of  limitationB. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  814,  681-701;  Dee.  Dig. 

Z  Tbux  (I  260*)  —  iNsnncnoNB  —  RKToaAL 
or  BiQum  Covxbid  bt  Thosi  Givbn. 
In  a  suit  over  land  wliidi  plaintlA  cteimed 
by  prescriptive  title,  where  defendant  reqraMted 
two  special  ebargee  on  the  Issue  as  to  whether 
plalntlflfe  grantor  had  ever  claimed  a  definite 
tract,  the  giving  of  one  of  the  special  charges 
was  Bofficlent  and  defendant  cannot  complain 
of  the  refusal  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  661-060;  Dec  Dig.  |  260.*] 

Appeal  from  District  Court  San  Augustine 
County;  L.  D.  Guinn,  Judge. 

Action  by  W.  D.  Lambert  against  the 
Houston  Oil  Company  of  Texas  In  which 
Ned  Douglas  intervened.  From  a  Judgment 
for  plaintiff  and  intervuier.  defendant  ap- 
peals. Affirmed. 

Hii^tower,  Orgain  &  Butler  end  J.  D. 
Campbell,  all  of  Beaumont  for  appellant 
Jnne  0.  Harris,  of  Nacogdocties.  and  8.  M. 
Davis,  of  Davls^  OkL,  for  appellees. 

McHBANS.  J.  W.  D.  Lambert  claiming 
the  merdiantable  pine  tlmher  on  8S  acres 
of  land,  part  of  a  160-acre  survey  out  of 
H.  T.  A  B.  section  No.  16  In  San  Augustine 
county,  and  Ned  Douglas.  Intervener,  dalm* 
ing  title  to  said  85  acres,  brought  thin  suit 
against  the  Houston  Oil  Company  of  Texas 
for  the  recovery  of  same.  It  was  agreed  that 
the  record  title  to  the  land  Is  in  the  dl  Com- 
pany, and  that  it  Is  entitled  to  a  Judgment 
for  the  land  and  timber  unless  Its  right  of 
recovery  is  defeated  by  the  claim  of  te.m- 
bert  and  Douglas,  based  on  the  statutes  of 
limitation  of  ten  years.  A  trial  before  a 
Jury  resnlted  in  a  verdict  and  Jndgmoit  for 
the  plalntiflFs,  and  Oie  d^endant  OU  Com- 
pany has  appealed. 

Appellant  requested  the  court  to  give  to 
the  Jury  its  first  and  second  diarges,  both 
of  which  were  peremptory  Inatmctlfais  to 
return  a  verdict)  for  it.  and  also  reqaested 
the  court  to  give  Its  third  special  <diarge, 
which  contained  the  ln8tmctt<m  in  tfCect, 
that  btfore  the  plalntlS  and  interrener  cap 
recover  anything  In  this  anit  the  Jury  mnst 
be  satisfied  from  the  evidence  tbat  the  land 
embraced  in  the  field  notes  set  oat  in  plaln- 
tifCs*  petition  was  the  Identical  land  wtaldi' 
was  claimed  Ned  Douglas  for  a  period  of 
tm  consecutive  years  vriot  to  the  instltn- 
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tlon  of  tbe  anit  on  January  3,  1911,  and 
that  said  land  as  so  described  was  by  some 
means  designated  or  defined  on  the  gnnud 
daring  such  period  before  the  sidt  was  filed. 
The  refusal  of  the  court  to  give  said  charges 
is  made  the  basis  of  appellant's  first,  sec- 
ond, and  third  assignments  of  error,  and 
under  these  the  appellant  asserts  the  prop- 
mition,  In  substance,  that  In  order  to  re- 
cover land  under  the  statute  of  limitation 
of  ten  years  the  claimant  must  show  statu- 
tory possession  of  the  Identical  land  saed 
for  by  the  identical  boundaries  In  his  peti- 
tion, and  that  this  bad  not  been  shown  by 
the  testimony  on  the  trial  In  the  oonrt  be- 
low. 

[1]  The  160  acres  Is  deacrlbed  by  field 
notes  in  plalntlfltf  petition.  It  appears  that 
before  the  filing  of  the  suit  Ned  Doui^as 
sold  76  of  the  190  acres,  and  his  vendee  did 
not  Join  In  the  suit  as  party  plaintiff,  nor 
was  he  made  a  party.  According  to  the 
testimony  of  Douglas,  he  bought  the  160 
acres  In  question  from  Zetta  Curl  In  1886 
by  an  instmment  In  writing  which  was  in- 
troduced in  evidence,  and  which  is  as  f<d- 
lows:  *'Enow  all  m«iby  these  presents,  that 
I.  Zetta  Curl,  of  the  county  of  San  Angrw- 
tlne  and  state  of  Texas,  for  and  in  cooaid- 
eratlon  of  the  sum  of  $160.00,  one  hundred 
and  sixty  dollars  cash  pade  me  in  hand  by 
Ked  Douglas  for  a  firm  160  aerea,  I  bargain, 
sell  and  convey,  bargained,  sold  and  conv^ad 
and  by  these  presents  grant  sell  to  Ned 
Douglas  my  homestld  pmnlses  included  and 
do  bind  myself."  Douglas  teetlfled  that 
the  land  he  bought  from  Zetta  Ourl  is  the 
same  160  acres  that  he  had  sued  the  Hous- 
ton Oil  Oompany  for;  that  be  had  It  snr- 
v^ed  out  about  five  jbub  btfore  bringing 
the  snlt;  and  that  the  land  so  sorveyed  was 
the  same  that  he  so  purdiased  and  Intend- 
ed to  occupy  and  live  upon.  We  quote  his 
testimony:  "This  very  land  that  is  involved 
in  this  snlt  has  a  house  upon  it  with  some- 
body living  in  it,  and  I  remained  there  from 
1880  to  1808,  faiiulng  each  year.  The  whole 
tract  of  100  acres  was  surveyed  at  the  same 
time  five  years  ago.  I  don't  suppose  that 
is  the  first  time  the  land  has  ever  been  sur- 
v^ed.  There  were  hacks  around  it — old 
hacks.  X  guess  the  property  I  am  >'i»i<in<ng 
haa  bera  surveyed.  As  to  bow  I  know  what 
land  I  was  claiming  until  that  was  done, 
it  was  claimed  by  other  places  adjoining  it 
The  other  place  was  160  a^ea.  The  160- 
acre  tract  Is  what  I  bought  from  Aunt  Zet- 
ta. I  reckon  it  was  five  years  ^  I  had 
it  run  out.  Up  to  that  time  X  did  know 
where  my  160  acres  of  land  was  because 
I  knowed  where  the  house  was.  I  can  map 
it  out  to  yon  mighty  quick.  Here  Is  the  Ned 
Oarrett  ^ace,  and  here  Is  the  Zetta  Curl 
place.  TUs  was  claimed  from  here  to  this 
branch  here.  Here  was  the  way  the  place 
was  lying.  TUs  dotted  line  was  the  line. 
Thwe  are  the  metes  and  bounds  I  had." 
Again  he  says:  '^or  there  la  the  Ned  Oar^ 


rett  place  on  the  east  aid.  *  *  *  Hy 
western  boundary  line,  as  I  understood  In  my 
purchase  from  Zetta  Curl  and  as  she  con- 
veyed It  to  me,  extended  to  the  branch. 
The  north  line  was  to  run  with  this  land  to 
the  branch.  The  south  line  was  to  run  from 
the  comer  to  the  branch — the  first  comer 
X  motioned  there — we  call  it  the  northwest 
comer  of  the  Ned  Qarrett  This  (the  160 
acres  in  controversy)  is  on  the  western  side 
of  the  Ned  Garrett  Xt  was  to  run  from 
the  northwest  comer  to  the  branch,  and 
from  the  southwest  comer  to  the  branch. 
The  east  line  was  the  Ned  Garrett  west 
line.  WhoL  X  bought  this  land  from  Zet- 
ta. Curl  in  tS86,  there  were  some  backs 
around  that  160  acres  where  this  last  sur- 
vey Is — some  old  backs  thera  The  last  sur- 
vey made  by  the  surveyor  ran  with  those 
hailed  lines.  Now  and  then  we  could  find 
some  backs  on  the  trees.  We  couldn't  find 
than  all  the  way  but  we  could  part  of  the 
way."  The  "dotted"  line  to  which  Douglas 
referred  indicates  on  a  map  or  plat  the  160 
acres  claimed  by  Um  as  run  out  by  the  sur- 
veyor. 

We  think  the  testimony  of  Douglas  above 
quoted  is  sufficient  to  raise  the  issue  of  his 
claim  to  the  specific  160  acres  described  in 
his  petition  and  In  the  field  notes  of  the 
surveyor,  and  of  sadi  claim  for  a  contlnu- 
ons  period  of  time  to  perfect  Ills  title  there- 
to under  the  ten-year  stetate  of  limitation, 
and  that  the  requlranents  stated  by  the 
Supreme  Court  in  X^oulslana  &  Texas  Lum- 
ber Co.  V.  Kennedy,  103  297,  126  S.  W. 
mo,  and  by  this  court  in  Louisiana  &  Tex- 
as Lumber  Co.  v.  Stewart,  130  S.  W.  109, 
were  substantially  met  See  Davis  v.  Re- 
ceivers of  Houston  Oil  Co.,  60  Tex.  Civ 
Avp.  697,  111  8.  W.  219;  It  foUows  there 
fore,  that  the  court  did  not  err  in  reusing 
to  instruct  a  verdict  in  favor  of  appellant, 
as  complained  of  In  tte  first  and  second 
assignments  of  error. 

[I]  There  was  testimony,  and  notably  that 
of  the  surveyor,  McLaurin,  who  ran  out 
the  100  acres  for  Douglas,  which  was  suffi- 
cient to  raise  the  Issue  as  to  whether  the 
lines  whicb  Douglas  <dalmed  bad  ever  been 
surveyed  before  and.  Incidentally,  as  to 
whether  Doui^as  ev^  claimed  a  definite  160 
acres.  On  the  issue  thus  raised  two  special 
diarges  were  asked  by  appellant  ai^  one 
of  them,  which  follows,  was  given:  "^on 
are  Instructed  that  before  you  can  find  in 
favor  of  plaintiff  or  intervener  for  anything 
in  this  suit  you  must  believe  from  a  pre- 
ponderance of  the  evidence  that  Ned  Doug- 
las at  some  jieriod  of  the  ten  consecutive 
years  before  the  filing  of  this  suit  claimed 
the  speciflc  land  as  described  In  his  petition 
herein,  and  that  during  all  of  such  period 
of  ten  consecutive  years  he  had  and  held 
open  and  notorious  adverse  possession  of 
the  land  so  described,  and  if  you  do  not  so 
find  your  verdict  must  be  for  the  defendant 
in  this  casBb"    The  giving  at  this  sped&A 
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charge  rendered  the  giviiig  of  Qie  charce  set 
out  in  the  tUnl  aislgiiment  ot  orror  nii- 

necessary. 

The  appellant  having  requested  the  glrlng 
of  two  special  charges  coverli^  the  same  Is- 
sue, one  of  which  was  given,  cannot  complain 
that  the  other  was  not  also  given.  The  as- 
signments are  overmled. 

We  have  carefully  considered  appellant's 
remaining  assignments  of  error,  and  are  of 
the  opinion  that  none  of  them  points  out 
reversible  error.  The  seventh  and  eighth 
assignments  are  not  followed  by  such  a 
statement  as  is  required  by  rule  81.  and  are 
not  therefore  entitled  to  consideration.  The 
record  discloses  no  reversible  error,  and 
the  Judgment  of  the  court  below  Is  affirmed. 

Affirmed. 


CITY  OF  LA  GRANGE  v.  BROWN  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
OcL  29,  1913.    Rehearing  Denied 
Dec.  8.  1913J 

1.  Dedication  ({  87*)  —  Acctftahot— What 

constxtotes. 

Where  the  atreets  In  a  snbdivision  were 
dedicated  to  the  public,  the  use  of  the  streets 
by  tbe  public,  end  the  removal  of  gravel  there- 
from by  the  dty,  under  tbe  claim  that  they 
were  a  public  street  Is  sufficient  to  diow  ac- 
ceptance of  the  dedicatl(»i,  even  though  the 
streets  were  not  always  maintained  in  a  fit 
condition  for  traveL 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  U  73,  74;  Dec  Dig.  I  37.*] 

2.  DBDIOATIOH  (I  63*)  ~  STBBBnH^BAKDOH- 
HENT. 

Mere  nonuser  or  delay  In  the  improvement 
of  a  street,  so  that  parts  of  it  became  practical- 
ly impassable,  and  were  not  used  by  travelers, 
is  insuffldeot  to  establish  an  abaodomnent  by 
tbe  city  of  that  portion  of  the  street,  wbere  ft 
was  a  part  of  the  general  street  system  which 
was  dedicated  in  laying  out  a  sabdiviBion. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  Si  103-106;   Dec.  Dig.  i  63.*J 

3.  munioifai.    cobpobations    {|    663*)  •- 
Stbvets— Case  for  Streets. 

Even  though  the  abutting  owner  owns  the 
fee  of  the  street,  the  city  is  eutitled  to  remove 
soil  or  gravel  therefrom  when  necessary  to 
properly  grade  it,  and  to  use  the  gravel  or  soil 
in  improving  the  streets  in  another  locality. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  ||  143^1440;  Dea 
Dig.  8  663.^ 

4.  mttnicipal    cobpobations    (j    663*)  — 
Streets— Impbovemeht. 

As  Rev.  Civ.  St.  1911,  art  769.  express- 
ly authorizes  cities  owning  waterworks  to  im- 
prove a  hiebway  to  their  plants  even  tliough 
they  be  without  the  corporate  limits,  a  city  may 
use  gravel  and  soil,  removed  from  a  street 
within  its  corporate  limits,  for  the  purpose  of 
improving  the  highway  to  its  water  plant. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations.  Gent  Dig.  1438-1440 ;  Dec. 
Dlgfl  663.*i 

Appeal  from  District  Court,  Fayette  Coun- 
ty; Frank  S.  Rolierts,  Judge. 

Suit  by  A.  J.  Brown  and  others  against 
the  City  of  La  Grange.  From  the  judgment. 


defendant  appeals,  and  plaintiffs  prosecute 
a  cross-appeaL  Affirmed  In  pu^  uA  In  part 
revttsed  and  rendered. 

Ii.  D.  Brown,  of  La  Orange*  for  appelant. 
John  T.  Duncan,  of  La  Grange  fi>r  appellees. 

KEY,  C.  J.  This  is  an  InjunctloD  sult^  the 
nature  and  result  of  which  are  sufficiently 
indicated  by  the  trial  Judge's  findings  of  fact 
and  conclusions  of  law,  which  are  as  follows; 

"Findings  of  Fact 

"I  find  that  the  original  town  tract  of 
La  Grange  was  laid  out  into  streets,  blocks, 
and  alleys  about  the  year  1838,  and  I  find 
that  as  an  addition  to  the  original  town 
tract  of  La  Grange  W.  W.  Ligon  and  N.  W. 
FaiBon  laid  out  on  the  north  side  of  La 
Grange  what  Is  known  as  the  Faison  ft  Ugon 
addition  of  the  town  of  La  Grange,  and  I 
find  that  lots  1,  2,  8,  and  4  and  lot  6  in  block 
604  in  the  Faison  &  Ligon  addition  belong 
to  the  plaintiffs  herdn,  and  ttiat  they  have 
succeeded  to  whatever  rights  the  original 
proprietors,  to  wit,  Faison  &  Ugon,  had  In 
and  to  said  lots.  I  find  that  Washington 
street  was  a  street  in  the  original  town 
tract,  and  that  when  the  Faison  &  I^on  ad- 
dition was  laid  out  It  was  projected  tbrongta 
said  addition,  and  terminated  at  the  north 
bonndary  of  said  town.  I  find  that  lots  1,  % 
8,  and  4,  in  block  604,  abut  up<u  tbe  east 
side  of  Washington  street,  and  I  find  that 
plaintiffs  own  block  No.  603,  and  It  abnts 
upon  tbe  east  side  of  Washington  street  I 
find  that  all  jftopaty  lying  opposite  blocks 
603  and  004,  and  <m  the  west  side  of  Wash- 
ington street,  lie  outside  of  the  town  of  la 
Grange,  and  that  there  are  no  blocks  or  lots 
in  said  town  lying  on  the  vrest  de  of  Wash- 
higton  street,  and  opposite  t»lo<^  BOS  and 
504.  I  find  that  the  Faison  &  Ligon  addition 
to  the  town  of  la  Orange  was  laid  out'  into 
blocks,  lots,  streets,  and  alleys  about  the 
year  1854,  and  that  said  streets  and  alleys 
were  mapped  and  slatted  and  dedicated  to 
the  public.  I  find  that  about  the  year  1856 
the  city  of  La  Orange  was  Incorporated  by 
an  act  of  the  Leglslatnre,  and  has  remained 
an  Incorporated  town  ever  since  said  date^ 
and  Is  now  incorporated,  but  I  find  that  about 
the  year  1879  or  1880,  it  abandoned  its 
lature  charter  and  adopted  Uie  diarter  which, 
is  provided  for  dtles  and  towns  of  1,000  In- 
habitants and  over,  as  set  out  In  tbe  Rerised 
Statutes  of  the  state  of  Texas.  I  find  tSuX 
Washington  street  Is  60  feet  In  width,  and 
that  all  streets  running  nortb  and  south  are 
of  similar  width.  I  find  that  the  streets  run- 
ning east  and  west  through  the  Faison  & 
Ligon  addition  are  30  feet  In  width,  and 
none  of  these  have  been  opened  through  plain- 
tiff's property  by  the  cl^.  I  find  that  the 
lots  in  the  Faison  &  Ligon  addition  are  160 
feet  in  length  and  91  f^et  in  width.    I  find 
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tbat  the  blocks  In  the  Falson  &  Idgon  addi- 
tloii  are  320  feet  long  by  364  feet  In  width. 
I  find  that  North  Line  street  la  the  north- 
erninost  street  running  east  and  west  In  the 
town  of  La  Grange  and  In  the  Faison  &  Llg- 
on  addition.  I  find  that  Its  west  end  abuts 
upon  Washington  street,  and  that  it  also 
abuts  upon  lot  4  belonging  to  these  plaintiffs 
In  block  504  for  a  distance  of  160  feet,  and 
I  find  that  while  said  west  end  of  said  street 
was  laid  out  and  dedicated  In  1854,  and  If 
accepted  U  has  never  been  worked,  used,  or 
trarersed  by  the  city  of  La  Grange  for  street 
purposes,  I  am  of  opinion  the  evidence 
shows,  and  I  find,  that  it  was  abandoned  by 
the  city,  and  I  find  that  it  has  reverted  to 
the  plaintiffs,  who  are  the  owners  of  the 
lot  No.  4  which  is  adjacrat  to  and  abutting 
upon  said  street 

"I  find  that  the  defendant  has  lemoTed 
gravel  from  lot  No.  4  belonging  to  the  plain- 
tiffs, and  also  removed  gravel  from  the  aban- 
doned portion  of  the  west  end  of  North  Line 
street,  and  that  they  were  removing  it  at  the 
time  tbat  this  writ  of  injunction  was  ap- 
plied for  and  granted,  and  also  that  said 
gravel  was  being  removed  from  with  (with- 
in) the  tity  limits  of  La  Grange,  and  was 
being  carried  and  deposited  in  a  roadway 
outside  of  the  dty  limits  of  La  Grange,  and 
leading  from  the  power  house  and  the  water- 
works of  the  dty  to  the  dt?  of  La  Grange, 
whidi  was  owned  tqr  the  dty  of  La  Grange. 
I  find  that,  for  the  purpose  of  Improving  the 
north  end  of  Washington  street  and  making 
It  more  traversable,  the  defendant  bas  re* 
moved  gravel,  earth,  and  material,  and  has 
rennved  It  to  other  places  and  used  it  In 
otber  portions  of  the  dty  for  public  pur- 
poses, and  without  compensation  to  the  plain- 
tlfCs,  and  that  they  are  likely  to  continue  to 
do  the  same  hereafter;  ,  that  the  gravel, 
eartbt  and  material  In  that  part  of  Waeh- 
Ingtou  street  upon  which  plalntltfti'  property 
abuts,  and  over  which  the  def aidant  has  an 
easemoit  or  right  of  -wtiy.  Is  valuable  and 
merchantable  and  salable  and  bas  a  mar- 
ket value,  and  I  find  that  the  plaintiffs  have 
a  fee«lmple  tide  to  all  tbat  vorOm  of  Wasfa- 
livton  street  upon  whldi  blodc  tsn&  abuts, 
and  iu>on  whldi  lots  1,  2,  8,  and  4  abut,  but 
such  feeHdn^la  title  Is  sahject  to  the  ease- 
meat  or  tigtkt  to  pass  and  repass  by  the  de- 
fnodant;  tbat  tiu  defendant  owns  no  title 
to  the  sou,  but  <ml7  a  right  to  pass  and  re- 
pass, repair  and  maintain  said  street  for  use 
of  the  public;  that  Waablngtim  street  has 
been  dedicated  to  and  accepted  by  the  dty  of 
Jm  Grange. 

"Oondusions  of  Law. 
"As  a  matter  at  law>I  find  that  the  plain- 
tiffs are  entitled  to  a  perpetuation  of  their 
preliminary  Injunction  in  so  far  as  it  pro- 
hibits the  defendant  from  removing  gravel 
from  their  lots,  and  in  so  far  as  it  prohibits 
the  defendant  from  removing  gravel  from 
the  west  end  of  North  Line  street  which 


abuts  upon  and  lies  adjacent  to  tne  lots 
of  plaintiffs. 

"I  hold  that  the  defendant,  by  virtue  of  Its 
corporation,  is  entitled  under  the  law  to  Im- 
prove the  north  end  of  Washington  street 
in  order  to  make  the  same  traversable  and 
more  useful  to  the  traveling  public,  and  I 
find  as  a  matter  of  law  that  the  defendant 
has  the  right  to  remove  the  excess  gravel 
and  material,  etc.,  from  said  street,  and  to 
carry  It  to  any  portion  of  the  city  and  use  it 
on  the  streets  of  the  city  without  compensa- 
tion to  the  plaintiffs  pursuant  to  a  general 
plan  of  street  improvement  I  find  that  the 
plaintiffs  are  entitled  to  recover  aU  costs  In 
this  behalf  expended,  and  I  direct  that  judg- 
ment be  entered  according." 

In  pursuance  of  the  foregoing  findings  and 
oondnsionB,  judgment  was  rendered- perpetu- 
ally restraining  the  dty  of  Ia  Grange  from 
removing  gravel  from  the  property  belonging 
to  the  plaintiffs,  and  from  tliat  portion  of 
North  Line  street  upon  which  the  plaintiffs' 
property  abuts,  and  wbidi  Is  designated  as 
lot  4  in  block  604.  But  the  temporary  In- 
junction which  had  previously  been  issued, 
restraining  the  dty  of  La  Grange  from  re- 
moving gravel  or  dirt  from  Washington 
street  whwe  it  abuts  upon  plaintiffs*  proper- 
ty was  dissolved.  The  dty  of  La  Grange 
has  prosecuted  an  appeal,  and  is  complain- 
ing only  of  that  .portion  of  the  judgment 
which  relates  to  North  Line  street;  and  the 
plaintiffB,  by  cross-assignment  of  error,  are 
complaining  of  that  portion  which  relates  to 
Washington  street 

Opinion. 

[1.2]  1.  The  questions  dealt  with  in  this 
opinion  are  presented  by  proper  assignments, 
and  we  will  now  proceed  to  a  consideration 
of  those  questions.  Counsel  for  appellant 
contends,  and  we  sustain  the  contention,  that 
the  trial  court  committed  error  in  finding  and 
holding  that  the  dty  had  not  accepted  the 
dedication  of  North  Line  street,  and,  if  it 
had  been  accepted,  that  It  was  subsequently 
abandoned.  It  is  not  denied,  and  the  undis- 
puted proof  shows,  that  the  street  referred 
to,  as  well  as  all  others  In  the  Falson  & 
Ligon  addition,  was  dedicated  to  the  public 
in  1854;  and,  while  no  formal  acceptance 
was  shown,  the  proof  disclosed  such  use  of 
the  street  referred  to  by  the  dty  and  the 
public  as  constituted  an  acceptance.  The 
very  fact  thfit  the  dty  was  removing  gravel 
from  that  street,  claiming  the  right  to  do  so 
because  of  Its  being  a  public  street  was  a 
suffldent  evidence  of  an  acceptance  of  the 
dedication.  But  In  addition  to  that  it  was 
shown  that  the  greater  portion  of  the  street 
was  used  by  the  public  as  a  highway.  And 
what  has  been  said  In  reference  to  the  ques- 
tion of  acceptance  virtually  disposes  of  the 
question  of  abandonment  The  trial  court 
seems  to  have  been  of  the  opinion  tliat  be- 
cause It  was  not  shown  that  tbat  portion  of 
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North  line  street  whidi  abuts  upon  appel- 
lee's property  bad  ever  been  worked  by  tbe 
dty,  and  as  It  was  shown  tliat  there  was  but 
little  travel  on  that  part  of  the  street,  and 
as  a  small  portion  of  It  was  practically  im- 
passable, thereby  causing  travel  to  diverge 
and  go  around  that  portion,  that  therefore 
that  portl(m  of  the  street  had  been  aban* 
doned.  In  that  holding  we  think  the  trial 
court  fell  Into  error. 

"In  determining  whether  a  higbmy  has 
been  abandoned.  It  la  proper  to  consider  the 
mode  in  which  the  abutters  and  the  public 
aoqnized  their  rights,  as  well  as  what  the 
necessity  and  convenience  brought  about  by 
subsequent  progress  and  growth  may  require. 
Roads  and  streets  are  frequently  laid  out 
or  dedicated  with  reference  to  future  re- 
quirements, as  well  as  with  reference  to  the 
existing  condition  of  things,  and  It  Is  not 
Just  to  assume  that,  because  all  of  the  way 
is  not  used  by  the  public  or  by  the  abutters* 
tt  has  been  abandoned."  Elliott  <ni  Boads 
ft  Streets,  p.  600. 

"But  except  when  it  Is  ottierwise  provided 
by  statute,  mere  nonuser  by  the  public,  or 
the  payment  of  taxes  on  each  property  by 
an  IndlTldoal,  or  delay  In  opening  or  Im- 
proTing  the  stxeet,  or  a  lease  of  the  street^  or 
permitting  a  steam  railroad  to  ooeupy  a 
part  of  the  stre^  or  contlaued  encroach- 
ments on  the  streets  by  structures,  or  the 
inclosnre  of  tlte  street,  or  a  part  thereof,  la 
ordlnazlly  not  sufficient  of  Itself  to  show  an 
abandonment.''  28  Cyc.  841,  842. 

In  BeiUy  t.  aty  of  Badne,  61  Wis.  S26. 
8  N.  W.  417,  it  was  said:  "Until  the  time  ar- 
rives when  any  street  or  part  of  a  street  is 
required  for  actual  public  use,  and  where  the 
public  authorities  may  be  properly  called 
upon  to  open  it  for  the  public  use,  no  mere 
nonuser,  of  any  length  of  time,  will  operate 
as  an  abandonment  of  It;  and  all  persons 
in  possession  of  It  will  be  ^esnmed  to  bold 
subject  to  tile  pazamonnt  rij^t  of  the  pab- 
11c" 

[I]  2.  But  appellees  presoit  the  contention 
tba^  although  North  Line  street  may  have 
been  a  public  street;  and  may  not  have 
been  abandoned,  as  was  the  condition  as  to 
Washington  street,  the  dty  owns  nothing 
but  an  easemmt;  whldi  is  the  right  to  use 
the  land  as  a  public  h^way,  and  that  the 
fee  remains  in  appellees;  and  therefore  it  is 
contended,  as  a  necessary  corollary,  and 
more  particularly  because  the  Constitution  of 
this  state  prohibits  the  taking  of  private 
property  for  a  public  use  without  compensa- 
tion, that  the  dty  of  La  Orange  had  no  au- 
thority to  remove  gxftvel  or  sdl  from  dthor 
Washington  or  North  Line  street  where 
those  streets  abutted  upon  appellees'  prop- 
erty, and  use  the  same  f6r  the  purpose  of 
improving  otiier  streets  not  abutting  upon 
appellees'  property,  and  one  of  which  streets 
was  not  within  the  corporate  limits  of  tiie 
dty.  There  Is  some  plausibility  in  the  con- 
tention referred  to^  bu^  after  doe  consldera* 


tlon,  we  have  reached  the  conduslon  that  it 
is  not  in  fact  correct,  and  that  the  correct 
rule  Is  that  when  a  street,  or  other  highway, 
has  heea  legally  established,  the  officer  or 
govemiiv  body  charged  with  tbe  duty  of 
opening  np,  constructing,  and  maintaining 
such  street  or  highway  has  the  right  to  re- 
move soil,  gravel,  and  other  like  mat^lal 
from  one  part  of  sndi  street  or  highway  to 
another  portion  of  that  or  some  other  street 
or  hl^way,  for  tbe  purpose  of  constructing 
or  maintaining  the  latter;  and  our  views 
upon  the  subject  are  so  well  expressed  by  the 
Supreme  Court  of  Connecticut  in  the  case 
of  City  of  New  Hav^  v.  Sai^ent,  3S  Conn. 
60.  9  Am.  Bep.  860,  that  we  copy  as  fttiows 
from  the  oi^nion  of  the  court  in  that  case: 

"It  is  apparent  in  this  case  that  the  real 
question  Is  whether  the  dty  of  New  Haven 
has  a  right,  as  against  an  adjoining  i«opri- 
etor.  to  take  sdl  from  one  street,  in  the 
network  of  streets  In  ene  particular  part  of 
the  dty,  and  use  it  in  another  street  ot  ttiat 
network  near,  but  not  directly  connected 
with,  the  street  from  which  the  soil  Is  takoi, 
for  the  purpose  of  making  and  grading  audi 
other  street;  sndi  soil  being  reasonably  nec- 
essary for  that  purpose.  Whether,  In  oilier 
words,  the  d^  has  a  legal  and  exKlosive 
right,  as  against  the  lewcnident;  to  carry 
the  soil  from  in  front  of  his  luid  (wtaitdi 
must  necessarily  be  removed  by  soma  one 
In  grading  the  street),  and  deposit  It  In  a  de- 
ptesdon  in  Derby  avenue  for  the  necessary 
purpose  of  raising  that  avenue  up  to  a  «m- 
fonmlng  grade.  Wbaiever  tlie  performance 
of  a  public  duty  Is  imposed  upon  any  person 
or  corporation,  the  powers  necessary  for  Its 
full  performance  are  impliedly,  if  not  ex- 
pressly and  spedflcally,  given.  The  duty  of 
laying  out,  miiirtng,  and  maintaining  public 
byways  has  been  imposed  upon  the  towns 
In  whldi  they  are  situate;  In  relation  to 
the  laying  out  of  highways  Hidr  powers  and 
duties  are  expressly  prescribed,  but  in  relat- 
ing to  PM**^"g  and  maintaining  tho"*  thdr 
powers  an  not  prescribed,  but  are  implied, 
and  are  commoisurate  with  the  duty  im- 
posed. We  must  look,  then,  at  tbe  diameter 
of  the  duty,  and  see  what  powers  are  neces- 
sary for  Ito  performance. 

"There  has  never  been  in  our  history  a 
statutory  providon  prescribing  tbe  manner 
in  which  b^hways  should  be  made.  Nor  has 
there  been  any  provision  in  respect  to  the 
material  of  which  to  make  them.  By  im- 
memoElal  usage  material  has  been  taken  for 
their  construction  within  the  limits  of  the 
highways  of  the  town.  Hills  have  been  ex- 
cavated and  swamps  and  nlleys  filled  ap 
with  the  material  token  from  the  excavation, 
and  material  existing  In  excess  at  one  place 
has  been  taken  to  an<Aher  where  it  was  de- 
fldent  These  things  and  many  more  have 
been  done  fnmi  tbe  necessity  of  die  case  and 
the  nature  of  the  du^,  according  to  the  dis- 
cretion of  the  officers  appointed  to  do  them ; 
and,  when  th^  have  aded  reasonably,  tiietr 
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power  has  nerer  been  saccessfaUy  questloii- 
ed.  Tbe  Inference  derivable  from  tbe  silence 
of  tbB  statote  In  relation  to  tbe  manner  In 
which  material  was  to  be  obtained  for  the 
constmctlon  of  the  hlf^waya,  from  the  Im- 
memorial usage  In  relation  to  It,  and  the 
necesBltr  In  which  it  oiiglnated,  and  from 
whaterer  Judicial  decision  we  have  re^wct- 
1ns  It;  Is  Tery  dearly  that  It  has  always  bem 
contranplated  and  understood  by  the  General 
Assemb^  and  tbe  pnbllc  that  material  tor 
the  constrnctlon  of  high  ways  was  to  be  taken 
within  their  limits,  and  might  be  removed 
from  any  place  where  unneceasazy  to  any 
place  where  Ita  use  was  necessary,  wlfliont 
regard  to  the  rights  of  adjoining  proprietors, 
If  the  necessity  was  a  reasonable  (me,  and 
the  power  was  exorcised  la  a  reasonable 
manner.  So,  too.  In  rdatlcm  to  the  manner 
in  whlA  highways  should  be  maintained  and 
repaired,  and  the  places  from  which  material 
shonld  be  obtained  tot  that  purpose  the  stat- 
ntes  hare  been  silent  In  164S  the  towns 
were  directed  to  a];v(dnt  snrv^ors  of  hl|^- 
way  to  ■mend*  them,  and  the  sinTeyoni  were 
anthorised  to  ^saU  out  for  that  porpose  every 
team  and  person  fit  for  labor.*  No  provUon 
was  made  as  to  the  manner  In  which  matfr- 
rial  was  to  be  obtained,  or  tbe  extent  to 
whkb  the  wayn  should  be  mended.  That 
statote  was  extended  In  the  Code  of  16W, 
and  a  pceamble  added  as  follows: 

"'Whereas  the  mslntainelng  of  Ughwayes 
in  a  fitt  posture  for  passage,  according  to  the 
Bsveran  oeeaaakms  that  occare,  is  not  onely 
necessary  tor  the  comfort  and  safety  of  man 
and  beast,  bnt  tends  to  flie  profltt  and  advan- 
tage of  any  people^  In  the  Inn^— 
"It  Is  thought  fltt  and  ordered*  etc 
~Thls  quaint  i^eamble  does  not  pnscrtfts 
the  manner  in  which  highways  are  to  be 
maintained,  but  It  reoognlBes  tike  prlncUAes 
which  shonld  govern,  and  have  ever  since 
governed,  the  legislation  of  the  state  and  tbe 
officers  of  the  towns  In  the  malntamance  of 
fbaxL  fEhese  principles  contemplated  tbstr 
m«ii>frffn»tirtft  In  a  'fit  p(»tnre  for  passage  ac- 
cording tb  the  several  occasions  that  shonld 
occur,'  not  oiily  *tot  the  comfOTt  of  man  and 
beast;*  bat  fur  *the  profit  and  advantage  of 
the  peoiOe^'  and  tber^oie  contemplated  all 
such  Improvements  in  structure  and  grade 
as  'occasions*  occurring  in  consequence  of  HbB 
advancement  and  growUi  of  the  country,  and 
particularly  of  populous  and  growing  cities, 
should  make  necessary.  At  a  subsequent  re- 
vision Oils  iveamble  was  dron^ed,  probably 
because  thout^t  unnecessary,  and  because 
preambles  w«e  usually  omitted  wh«i  the 
laws  were  digested,  and  the  statute  was  si- 
lent on  the  subject  until  the  Bevislon  of  1821, 
wbm  it  was  remodieled,  and  the  present  pro- 
vhAm  Inserted,  requlrliig  the  towns  to  keep 
their  highways  In  good  and  snfttdent  repair.' 
The  same  usajps  In  rAlatlfm  to  the  taking  of 
material  from  any  part  of  the  highways,  and 
using  It  In  any  other  idace  in  Oie  highways, 
without  regard  to  any  of  the  supposed  r^ts 


of  adjoining  proprietors,  originating  in  the 
same  necessity,  has-efxlBted  in  lemeet  to  tbB 
maintenance  of  hl^ways,  as  to  their  con- 
struction, and  tha  nme  tnferenoe  may  be 
drawn  from  It 

"Bailroads  are  usually  authorised  to  take 
addltkmal  land  outeide  of  their  limlto  fbr  0ie 
purpose  of  obtaining  material  tat  tta  con- 
struction of  their  roads,  because  It  Is  deraud 
possible  that  more  material  may  be  required 
than  can  be  readily  obtained  within  their 
prescribed  limits.  No  such  provlfllon  has 
ever  been  made  In  favor  of  towns,  and  It  Is 
perfftctly  obvious  that  the  Legislature  and  the 
towns  have  omsldered  tbe  il^t  and  the 
power  to  take  material  where  it  could  be 
found  within  the  limits  of  the  higbways,  and 
use  it  In  any  other  place  where  It  was  nec- 
essary to  use  It,  and  where  It  was  not  to  be 
found,  as  a  rli^t  and  power  neceasaiUy  Ind- 
doit  to  the  eaaaaent,  and  adequate  to  the 
wants  at  the  pubUe  In  reqwct  to  such  mate- 
rial. 

'*It  seems  clear  to  a  majmlty  of  the  coort, 
npon  this  review  of  the  statutes  and  usages 
of  the  state  in  regard  to  the  making  of  h^h- 
ways,  that  tbe  power  of  the  (ffloers  of  the 
town  to  remove  material  from  place  to  place 
upon  Its  highways,  for  the  purposes  of  eon- 
structlon,  Improvement,  or  repair,  and  th^ 
right  to  do  BO  are  commensurate  with  the 
duties  Imposed  and  the  limits  of  the  hl^- 
ways,  and  paramount  to  the  rl^ts  of  adjoin- 
ing proprietors,  and  that  presumptively  that 
right  was  paid  for  nhea  the  land  was  sub- 
jected to  the  casement 

**If  the  for^;olng  pn^ostttoss  are  true  In 
r«lation  to  tiie  offleon  and  highways  of  a 
town,  they  are  a  fortiori  true  of  the  corpora- 
tion and  streete  of  the  dty  of  New  Havoi ; 
for  that  dty  Is  not  only  a  highway  dlstrlet 
with  all  the  powers  possessed  by  towns,  bnt 
a  Bpedal  provision  of  Ite  diarter  it  Is 
avthorlsod  to  grade  ite  strests.  Tbe  power 
to  grade  Is  not  simply  the  power  to  levd  one 
street  so  that  Ite  parte  shall  eonftwm  wiOi 
eadi  other,  but  the  poww  to  grade  nnm- 
bers  of  streets  so  that  they  shall  conform  to 
each  other  in  a  common  grade.  Bach  a  con- 
sfanictlon  of  the  charter  Is  necessary  to  en- 
aUe  them  to  provide  v^ai>ee  drainage  and 
sewerage.  No  provldon  Is  made  for  the  ac- 
quisition or  dlqweltlim  of  material,  and  pre- 
Bumptively  It  was  contemplated  by  the  Legis- 
lature when  they  granted  the  power  to 
grade,  and  by  the  board  who  assessed  dam- 
ages or  benefits  to  the  respondent  when  the 
street  was  laid  out,  that  material  excavated 
therdn  could,  and  inobably  wonid,  be  re- 
moved on  some  other  street  which  required 
to  be  devated  to  grada 

"We  think  therefore  that  the  power  and 
right  of  the  dty  to  remove  the  soil  in  ques- 
tion to  Martin  street  or  Derby  avenue,  «4iwe 
it  is  reas(mably  required,  are  nndonbted; 
that  the  right  la  paramount  to  the  rlghte  at 
the  respondent;  that  presnmptlvely  he  has 
been  paid  for  the  soil  K^ilch  has  been  or  is 
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to  be  takra,  and  bas  no  juA  cause  of  com- 
plaint; and  that,  In  attempting  to  remore 
that  soil  onto  his  owzt  premises  and  deprive 
the  city  of  It,  after  being  apprised  of  their 
Immediate  intentions  and  necessities,  and  to 
the  Injury  of  the  city,  hd  was  a  wrongdoer, 
and  should  be  restrained  by  lojunctloQ." 
'  While  one  expression  in  that  opinion  would 
seem  to  Indicate  a  dissent  on  the  part  of 
some  member  of  the  court,  it  is  subsequently 
stated,  at  the  end  of  the  opinion,  that  the 
other  judges  concur.  But,  be  that  as  It  may, 
we  think  the  opinion  Is  sound ;  and,  as  it  deals 
with  condition*  substantially  similar  to  those 
existing  in  this  state,  we  cite  and  quote  from 
It  in  support  of  the  conclusion  we  have  reach- 
ed upon  the  question  now  under  considera- 
tion. That  question.  In  so  far  as  our  own 
and  the  researches  of  the  counsel  represent- 
ing the  respectiTe  parties  disclose,  has  not 
beea  decided  In  this  state.  In  fact,  the  Con- 
necticut case,  and  Deniston  v.  CHark,  126 
Mass.  216,  are  the  only  cases  which  we  have 
found  which  are  directly  In  point  The 
MasBachuaetts  case  Is  to  the  same  effect  as 
the  Connecticut  case ;  but  it  appears  to  Imre 
been  controlled,  to  some  extent,  by  certain 
statutory  provisions  not  involved  in  the  case 
at  bar,  nor  in  the  Connecticut  case. 

[4]  8.  If  It  be  contended  that  the  doctrine 
announced  in  the  Connecticut  case  is  not  ap- 
plicable to  that  portion  of  this  case  which 
Involves  the  right  of  the  dty  of  La  Grange  to 
remove  gravel  and  soil  from  the  streets  abut- 
ting upon  appellees'  property  for  the  pur- 
pose of  Improving  a  highway  outside  the 
limits  of  the  dty,  we  think  a  sufflciwt  an- 
swer Is  that,  under  article  768  of  tbe  Re- 
vised Statute  of  1911.  the  city  of  La  Grange 
was  authorized  to  construct  and'  maintain  a 
street  or  roadway  from  the  dty  Umlta  to  its 
waterworks  plant,  and  that  It  had  the  same 
power  and  authority  in  reference  to  that 
street  or  roadway  that  it  had  as  to  any  street 
within  the  corporate  limits. 

4.  For  the  reasons  above  stated.  Oie  Judg- 
ment of  the  trial  court,  in  bo  far  as  it  re- 
strains the  dty  of  La  Grange,  its  officers  and 
employes,  from  removing  gravel,  soil,  and 
similar  material  from  North  Line  street.  Is 
reversed  and  here  rmdered  for  appelant; 
but  in  all  other  respects  that  Judgment  is 
affirmed. 

Affirmed  In  part,  and  In  part  reversed  and 
rendered. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
METER. 

(Court  of  Civil  Appeals  of  Tezaa.  Auatin. 
Nov.  19,  1913.) 
1.  Rahaoaos  (S  414*)— Injubies  to  Stock— 

LLABILrrT. 

There  being  no  law  in  thia  atate  requiring 
a  railroad  to  fence  its  right  of  way  or  inclose 
its  track,  the  only  statute  on  tbe  subject  mere- 
ly declarii^  that  when  it  baa  not  done  bo,  and 


an  animal  is  injured  by  a  passing  train,  tbe 
injury  ahall  constitute  prima  facie  eTidence  of 
negligence  on  its  part,  a  railroad  company, 
though  its  right  of  way  fence  at  one  time  In- 
closed a  deep  hole  on  tlie  riebt  of  way,  waa 
under  no  duty  to  keep  such  nole  Inclosed  for 
the  purpose  of  preventing  live  stock  from  falling 
therein  and  was  not  liable  for  the  death  of  a 
cow  which  fell  therein  after  it  bad  moved  its 
fence  bo  as  not  to  Inclose  such  hole. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1474,  1475 ;  DeC;  Dig.  |  414.*] 

2.  Raiiaoaos  (i  411*)— Injubies  to  Stock-^ 

LlAUILITT. 

A  railroad  company  which  constructed  a 
fence  at  right  angles  to  its  road  connecting 
with  its  right  of  way  fence,  which  after  it 
moved  Its  right  of  way  fence  closer  to  the  track 
served  no  i)urpose  except  to  separate  the  fields 
of  an  adjoining  owner,  was  under  no  obliga- 
tion to  sacb  adjoining  owner  or  any  (me  else 
to  maintain  such  fence,  and  for  its  failure  to 
do  so  was  not  liable  to  the  owner  of  a  cow 
which  eacaped  from  Its  pasture  tJirongfa  such 
fence  and  fell  into  a  hole. 

[Ed.  Note^For  other  cases,  see  Railroads, 
Cent  Dig.  H  140»-1450;  Dec.  Dig.  1  411.*] 

8.  Raiuoadb  <}  411*)— Condition  or  Land 

—Excavations. 

A  railroad  company  which  removed  consid- 
erable dirt  from  its  tight  of  way,  leaving  a 
basin  into  which  surface  water  flowed  and 
washed  a  deep  hole,  was  under  no  obligation  to 
guard  such  hole  to  prevent  persons  or  animals 
falling  therein,  as  tbe  excavation  was  lawful 
and  the  hole  was  caused  by  natural  causes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  140&-1450;  Dec.  Dig.  |  411.*] 

Appeal  from  Fayette  Gonnty  Court;  Geo. 
WlUrlch,  Judgfc 

Action  by  H.  W.  F.  Meyer  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  Jadgm«it  Cor  plaintiff,  de- 
fendant appeals.  Reversed  aad  rendered. 

Gteo.  B.  Lenert,  of  La  Grange,  for  appel- 
lant Edward  H.  Moss,  of  La  Grange,  for  ap- 
pellee. 


KEY,  C.  J.  This  suit  originated  in  a  Jus- 
tice of  the  peace  court  but  was  appealed  to 
and  finally  tried  In  the  county  couit,  where 
the  plaintiff  obtained  a  Judgment;  i^inst 
the  defendant  for  1125,  and  the  defendant 
has  appealed. 

The  cause  of  action  was  predicated  upon 
the  fact  that  a  cow  belonging  to  the  plain- 
tiff fell  in  a  deep  hole  in  the  ground  and 
broke  her  neck.  The  hole  referred  to  was  on 
the  defendant's  right  of  way.  About  ten 
years  prior  to  the  trial,  during  an  overflow 
of  the  Colorado  river,  the  track  and  road- 
bed of  the  defendant  were  washed  away 
from  the  approach  to  the  bridge  across  the 
river,  and  tbe  defendant  in  repairing  that 
Injury  removed  considerable  dirt  from  the 
right  of  way,  leaving  a  cut  or  basin  of  some 
length  which  subsequently  formed  a  ravine, 
into  the  upper  end  of  which  surface  water 
flowed ;  and,  as  a  result  of  the  concentration 
of  the  flow  of  water  at  that  place,  a  large 
hole,  some  8  or  10  feet  deep  and  17  feet  wide, 
was  washed  out  and  It  was  into  that  hole 
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tliat  the  plaintiff's  cow  fell  and  was  tbereby 
killed.  The  proof  lOiows  that  the  defendant 
formerly  had  its  right  of  way  so  fenced  as 
to  Include  the  greater  portion  of  the  ravine 
referred  to  and  all  of  the  hole  In  question 
within  Qie  defendant's  right  of  way  inclo- 
sure.  However,  about  four  years  prior  to  the 
aoddent  the  defendant  moved  its  right  of 
way  fence  nearer  to  Its  railroad  track  and 
left  the  hole  and  all  of  the  ravine  outside  of 
Its  right  of  way  fOnee.  The  proof  shows  that 
the  de&ndant  at  the  time  In  question  still 
had  control  of  and  had  been  maintaining  a 
fence  which  extended  straight  out  from  Its 
truck  and  trestle  to  and  beyond  Its  fence 
parallel  to  its  track.  The  fence  referred  to 
constltated  the  dividing  fence  between  a 
pasture  and  a  field  which  belonged  to  one 
AVilliam  Hermes.  The  proof  shows  that  the 
plaintiff  was  pasturing  hla  cow  in  Mr. 
Hermes'  pasture ;  that  the  cross  f6nce  refer- 
red to,  which  extoided  straight  out  from 
the  defendant's  trestle,  got  out  of  repair,  so 
that  stock  could  pass  throt^h  it  at  a  point 
near  the  ravine  on  the  defendant's  right  of 
way  but  beyond  and  outside  of  the  right  of 
way  fence ;  and  that  the  plaintiff's  cow  pass- 
ed through  that  place  and  went  from  there 
to  where  she  fell  In  the  hole.  It  seems  that 
at  that  time  there  was  no  fence  between  the 
defendant's  right  of  way  and  Mr.  Hermes' 
field,  but  on  account  of  the  bluff  formed  by 
the  north  bank  of  the  ravine  there  were 
only  one  or  two  pla(»8  that  the  oow  could 
have  gone  Into  the  field,  but  of  course  she 
could  have  gone  bade  Into  the  pasture  at 
the  same  place  she  got  out  of  It  There  was 
no  iffoof  that  the  cow  was  frightraed  by  a 
passing  train,  or  that  the  defendant  did  any- 
thing proximately  contributii^  to  its  death, 
unless  the  failnre  to  keep  the  fence  r^ired 
at  the  place  where  tlie  cow  got  out  of  the 
pasture  was  the  proximate  cause  at  the  In- 
jury. It  was  also  shown  that  the  hole  re- 
ferred to  was  snrronnded  tqr  a  considerable 
growth  of  vines  and  grass,  which  partially 
obscured  Its  existence. 

[1]  The  foregoing  is  substantially  a  cor- 
rect statement  of  the  material  facto,  all  of 
which  are  established  by  uncontroverted  tes- 
timony. Counsel  tor  appellant  contends,  and 
we  sustain  the  contention,  that  the  facto  re- 
ferred to  disclose  no  cause  of  action  against 
appellant  There  is  no  law  in  this  state 
whi6h  requires  a  railroad  to  fence  Ite  right 
of  way  or  inclose  ito  track,  and  the  only  stat- 
ute we  have  upon  the  subject  merely  de- 
clares that  when  a  railroad  has  not  done  so, 
and  an  anlnud  is  Injured  by  a  passing  train, 
the  tact  of  such  Inji&y  shall  constitute  prima 
fede  evidence  of  negligence  on  the  part  of 
ttie  railroad.  Tlier^ore  it  must  be  held  thdt 
wldle,  at  one  time,  appellant  had  the  hole 
In  question  inclosed  within  ite  right  of  way 
fences  It  was  under  no  duty  to  keep  it  so 
indosed  for  the  purpose  of  preventii^  Uve 
stodc  from  felling  therein;  and  from  this 
it  ftdlowB  that  It  had  the  right  to  withdraw 


Its  fence  and  leave  the  hole  retired  to  out- 
side of  the  fence  which  Inclosed  the  track. 

[2]  Also,  and  for  the  same  reason,  we 
think  It  must  be  held  that  appellant  owed 
appellee  no  duty  and  was  under  no  obliga- 
tion to  keep  in  repair  the  cross  fence  which 
extended  beyond  tiie  fence  which  inclosed  the 
track.  Granting  that  appellant  had  con- 
structed that  cross  fence  so  as  to  connect 
with  Ito  right  of  way  fence  as  It  originally 
stood,  still,  after  the  right  of  way  fence  was 
moved  In  nearer  the  railroad  track,  the  cross 
fence  which  extended  beyond  the  right  of 
way  fence  served  no  purpose  except  to  sepa- 
rate Mr.  Hermes*  pasture  from  his  field,  and 
appellant  was  under  no  obligation  to  the 
owner  of  the  pasture,  or  to  any  one  else,  to 
maintain  that  teace;  and,  being  under  no 
sndi  obligation,  it  was  not  guilty  of  negli- 
gence when  It  felled  to  do  so.  1  Thompson, 
Neg.  (2d  Ed.)  I  965  ;  29  Cyc.  442,  444 ;  Rail- 
way Go.  V.  Oakes,  94  Tex.  155,  58  S.  W.  999, 
62  L.  R.  A.  293,  86  Am.  St  Rep.  835 :  Pad- 
^tt  V.  Railway  Co.,  90  8.  W.  67.  In  the  case 
last  cited  the  proof  showed  that  the  railroad 
ran  throug^i  Mrs.  Padgitt's  ferm,  leaving 
her  residence  on  one  side  and  her  pasture  on 
the  other;  tliat  she  had  a  lane,  fenced  on 
both  sides,  leading  from  the  house  to  the 
pasture;  tliat  the  railroad  had  fenced  Ite 
right  of  way  but  had  put  in  the  cattle  guards 
on  the  right  of  way  in  such  manner  as  that 
live  stock  could  pass  ovor;  and  that  a  horse 
belonging  to  Mrs.  Padgitt  passed  over  one  of 
the  cattle  guards,  went  upon  the  track  for  a 
distance  of  about  100  yards  to  a  bridge,  and 
fell  in  the  bridge  and  was  injured.  The  court 
states  that  the  cattle  guard  was  so  con-, 
stracted  as  to  form  no  obstacle  to  animals 
crossing  over  it  The  trial  court  directed  a 
verdict  for  the  defendant  and  upon  appeal 
the  Fourth  Court  ot  Civil  Appeals  said: 
"The  animal  was  not  Injured  through  the 
locomotives  or  cars  of  appellee.  The  case  of 
appellant  is  no  better  than  if  appellee  had 
never  Inclosed  Its  r^Cht  of  way  across  the 
farm.  At  best  the  eridence  shows  that  ap- 
pellee had  ito  track  in  such  condition  Uiat 
animals  had  free  accras  to  it  Appellee  was 
not  required  to  ke^  Ite  track  or  bridges  In 
such  condition  as  not  to  injure  animals  that 
went  upon  the  right  at  way."  We  tail  to 
see  any  distinction  in  principle  between  that 
case  and  the  case  at  bar. 

This  case  is  readily  distinguishable  from 
Railway  v.  Cluck,  00  Tex.  130,  87  S.  W.  817, 
rriled  on  by  counsel  fer  appellee.  In  that 
case  the  railroad  had  leased  a  spring  from 
the  plaintiff's  fether  converted  It  into  some- 
thing like  a  well  and  covered  It  over,  and 
was  using  it  to  obtain  water  for  ito  ensues. 
There  was  a  pathway  passing  by  it  which,  to 
the  knowledge  of  the  railroad,  was  in  con- 
stant use  by  Clu(&  and  persons  at  his  resi- 
dency which  was  near  by.  The  covering  over 
the  well  was  washed  away,  and  tike  railroad 
negligently  felled  to  r^lace  it,  and,  as  a 
result  thereof  Cluck,  the  plaintiff  In  that 
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case,  wbo  was  vialtlns  Ms  father's  hoose, 
while  txaTeling  the  path  In  question  dnrlng 
the  nighttime,  fell  In  the  well  and  was  In- 
jured; and  it  was  held  that  the  railroad 
owed  him  the  duty  of  exercising  reasonable 
care  and  diligence  for  the  purpose  of  prevent- 
ing such  accidents.  The  case  in  hand  Is  no 
such  case  as  that 

()]  Nor  Is  this  a  case  In  which  the  owner 
of  premises  had  dc^  a  hole  in  the  ground 
and  left  It  in  such  condition  as  to  constitute 
a  pitfall  Into  which  persons  or  animals  might 
unconsciously  step  and  be  injured;  and 
therefore  it  Is  not  necessary  to  consider 
what  would  be  the  law  in  such  a  case.  Ap- 
pellant had  the  right  to  make  the  excavation 
it  did  upon  its  right  of  way,  and  It  Is  not 
claimed  that  any  injury  would  have  resulted 
to  appellee's  animal  If  conditions  bad  re- 
mained as  th^  were  after  the  ^cavatlon  re- 
ferred to.  The  hole,  which  was  subsequently 
formed  by  surface  water  being  concentrated 
at  a  particular  point  and  flowing  into  the 
excavation,  was  a  condition  brought  about 
by  natural  causes  and  not  by  any  act  of  the, 
railroad,  and  therefore  It  was  under  no 
obligation  to  appellee,  or  any  one  ^se,  to 
take  any  steps  to  prevent  live  stock  from 
falling  therein. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  revered,  and  Jndgment 
here  rendered  for  appellanL 

Beversed  and  readied. 


BBOWN  et  aL  t.  BBBNNEB  et  aL 

(Gonrt  of  Civil  Appeals  of  Texas.  Galveston. 
Not.  20,  1918.   Rehearing  Denied  Dec  11. 
1918.) 

1.  Appeal  ahd  Ebbob  (i  782*)— Assigniisnts 
or  Ebbob— Bbquisites. 

An  assignment  that  the  court  erred  in  re- 
fusing to  grant  specified  detettdanti'  amended 
motion  for  new  trial  was  too  general  to  present 
any  question  for  review. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  80^-9^4;  Dec.  Dig.  | 
782.*] 

2.  Deeds  (|  78*)— Vaoatioh  —  Geahtob  — 
mlittal  ihcoicfbtehot  —  questions  rob 

JUBY. 

In  suit  to  set  aside  a  deed,  evidmce  hM  to 
anthorlze  submission  to  tihe  Jury  of  the  qnes- 
ti<m  whether  the  grantor  was  mentally  Incom- 
petent to  make  the  conveyance  at  the  time  he 
slaved  it 

[Ed.  Nctte.— For  other  cases,  see  Deeds.  Cent 
Dig.  t  048;  Dec.  Dig.  S  78.*] 

8.  Afpbai.  and  Bbbob  (f  742*)— AsaiaNHBNTB 
or  Bbbob— Pboposition — Reuvanct. 

A  proposition  that  the  court  erred  in  per- 
mitdng  certain  witnesses  to  testify  that  in 
their  opinion  the  grantor  in  a  deed  in  contro- 
versy did  not  have  mental  incapacity  to  trans- 
act business,  and  In  the  witnesses'  opinion  be 
was  not  in  his  right  mind  when  be  executed 
the  deed,  was  not  germane  to  an  assignment 
that  Uie  Conrt  erred  in  refusing  to  grant  de- 
fendants a  new  trial  because  the  evidence  was 
insufficient  to  warrant  a  finding  that  the  gran- 


tor had  not  mental  capacity  when  he  executed 
the  deed  and  therefore  could  not  be  reviewed. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  {  8000;  Dee.  Dig-  I  742.*] 

4.  Appeal  and  Ebbob  <|  760*)  —  Betiew — 
BBisra— Objections  and  Bzcbptions. 

A  ruling  on  admission  of  testimony  cannot 
be  reviewed  where  api«llant's  brief  does  not  in- 
dicate that  any  objection  was  interposed  to  the 
testimoDy  when  offered  and  doea  not  refer  to 
bills  of  ezceptioD  as  having  bsoi  taken  to  the 
court's  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig;  |  8095 ;  Dec.  Dig.  1 760.*] 

5.  Appeal  and  Ebbob  (|  742*)— Asbionicehtb 
OP  Ebbob— PBOPosrnoNs—APFUCABiLiTT. 

A  proposition  that  plaintiff  having  intro- 
duced several  witnesses  to  show  that  the  grantee 
in  a  deed  in  controversy  had  mental  c^wcity 
when  he  executed  it  it  was  error  for  the  conrt  to 
render  a  judgment  canceling  the  deed  but  should 
have  directed  a  verdict  for  defendants  was  not 
germane  to  an  assignment  that  the  court  erred 
in  refusing  to  grant  defendants  a  new  trial  be- 
cause the  evidence  was  insolBcient  to  warrant 
the  Jury  in  answering  in  the  affinnattva  an  In- 
terrogatory as  to  whether  the  grantees  had 
notice  of  the  grantor's  alleged  mental  Inca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec  Dig.  |  742.*] 

6.  iNBANa  FEBBOKS  (I  66*)  — COHTETANCE  — 
EJXECUnON— CONBIDEBAnon— DUTT  TO  Bb- 

TtlBN, 

Where,  in  .a  suit  to  set  aside  a  deed  al- 
leged to  have  been  executed  by  an  Insane  per- 
son, there  was  no  evidence  that  he  bad  any  mon- 
ey at  the  time  of  his  death  except  $125,  which 
was  the  proceeds  of  rents  of  the  property  in 
controversy,  and  there  was  no  proof  that  he 
purchased  necessaries  with  the  consideration 
nor  that  it  was  invested  by  or  for  him  for  the 
benefit  of  his  estate  or  was  still  on  band,  de- 
fendants were  not  entitled  to  a  return  of  the 
consideration  as  a  condition  to  canceling  the 
deed. 

[EM.  Note.— For  other  casea,  see  Insane  Per- 
sons, Cent  Dig.  H  100-102,  104,  106;  Dec 
Dig.  I  66.*]  ,  , 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Cliarles  B.  Asbe^  Jndga 

Action  by  W.  F.  Brenner  and  oOiexB 
against  Carrie  Brown  ai^  otbra&  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

H^lngsf^ders  and  Jas.  Slyfleld,  both  of 
Houston,  for  appellants.  Van  Telzer  St  Lew- 
is, D.  F.  Bowe,  and  I«onard  Doughty,  all  of 
Houston,  for  aroeUees. 

McMEANS,  J.  This  suit  was  brought  by 
appellee  W.  F.  Brenner  against  Carrie 
Brown,  O.  Frosch,  V.  T.  Watson,  C.  B.  Held- 
ingsfelder,  and  Camllle  Blue  in  the  nature 
of  a  bill  in  equity  for  the  purpose  of  secur- 
ing the  cancellation  of  a  deed  of  conveyance 
of  certain  lots  of  laud  In  the  city  of  Houston, 
wber^n  plaintilTs  father,  Henry  Brenner, 
was  grantor  and  Carrie  Brown  was  grantee* 
and  to  secure  the  cancellation  of  various  In- 
struments subseauently  executed,  whereby 
the  title  to  the  grantee  from  Henry  Brenner 
was  conveyed  to  appellants.  Cancellation 
was  sought  upon  the  grounds  that:  (1)  Car- 
rie Brown  was  a  flctitioiu  person;  (2)  the 
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deed  to  her  was  a  foigeir;  iff)  It  was  Induc- 
ed by  active  fraud;  (4)  that  the  grantor  was 
mentally  Incompetent  to  make  the  convey- 
ance at  the  time  he  signed.  It;  and  (6)  the 
app^lants  took  with  knowledge  of  his  men- 
tal lodarmlty.  After  the  instltatlon  of  the 
salt  appellee  Brenner  conveyed  to  Camllle 
Blue  an  undivided  Interest  In  the  lots,  and 
thereafter  she  Intenr^ed  In  the  salt,  setting 
np  the  title  thus  acquired,  and  became  plain- 
tiff with  Brenner  as  against  the  other  named 
defendants.  The  defendants  answered,  set- 
ting up  various  defenses,  the  character  of 
which.  In  view  of  the  disposition  we  shall 
make  of  this  appeal,  need  not  be  stated.  The 
case  was  submitted  to  a  Jury  upon  q^eclal  la- 
sues,  and,  upon  the  coming  in  of  the  v^lct, 
judgment  was  rendered  for  plaintiffs,  and  de- 
fendants have  appealed. 

One  of  the  hotly  contested  Issues  of  fact 
on  the  trial  was  whether,  at  the  time  Henry 
BrennfflT  adgned  the  deed  conveying  the  prop- 
erty in  controversy  to  Carrie  Brown,  he  was 
moitaUy  incompetent  The  court  submitted 
this  Issue  to  the  Jury  as  follows:  "Sixth  is- 
sue: If  In  answer  to  the  first  Issue  you  find 
that  the  purported  deed  from  Henry  Brenner 
to  Carrie  Brown,  therein  Inquired  about, 
was  not  a  f org^,  then .  and  only  In  such 
event  you  will  answer  thla  qnestloa:  Did 
Henry  Brenner  have  sufficient  mental  capac- 
ity to  know  and  understand  the  nature  and 
result  of  the  transaction  of  making  and  exe- 
cuting the  said  deed  at  the  time  same  was 
made  and  executed?"  To  wblcb  question  flie 
jury  answered,  "Na" 

[1]  Appellants'  first  assignment  of  error  is 
as  follows:  "The  court  erred  In  refusing  to 
grant  defendants  Frosch,  Heldlngsfelder,  and 
Watson's  amended  motion  for  a  new  trlaL" 
That  this  assignment  is  too  genial  to  au- 
thorise or  require  consideration  Is  too  weU 
settled  to  require  the  citation  of  authorities. 

[2]  The  second  assignment  complains  that 
the  court  erred  in  refoalns  to  grant  said 
defendants  a  new  trial  because  the  answw 
to  the  Jury  to  the  sixth  spedal  issue,  above 
quoted,  la  against  the  preponderance  of  the 
evidence,  and  there  was  no  evidence,  or  not 
sufficient  evidence,  to  warrant  the  Jury  In  an- 
swering the  question  in  the  negative.  Upon 
this  issue  the  following  la  part  of  the  evl- 
doice  Introduced: 

Dr.  O.  W.  Larendon  testified:  "My  present 
profession  is  physician  and  su^eon.  I  have 
been  so  occoi^ed  since  1889,  about  23  years, 
here  in  the  city  of  Houston,  practicing  medi- 
cine since  1889.  I  am  city  physician  at  the 
present  time.  I  have  held  that  position  12 
or  15  years.  I  have  also  been  county  health 
officer  several  ttmes.  My  practice  has 
brought  me  In  contact  with  patients  suffer- 
ing from  mental  alienation  to  quite  an  ex- 
Unt,  years'  experience  with  them.  I  am 
Investigating  eases  of  mental  alioiatlon 
every  week  or  two  throu^out  my  work  as 
<dty  and  coun^  health  offlcor;  we  see  them. 
I  knew  Mr.  Brainer  during  Us  lifetime  very 


welL  I  have  knowp  Mr.  Brenner  about  20 
years.  I  did  hare  an  opportunity  during 
Mr.  Brenner's  lifetime  to  observe  him  in  his 
acts  and  conduct  or  business  transactions. 
I  was  his  physician.  I  attended  to  him  dar- 
ing the  life  of  my  father  and  after  his  death 
continuously  up  to  his  last  Illness.  I  at- 
tended to  him  off  and  on  for  16  years.  I 
was  attending  htm  during  his  last  few 
months  of  his  lifetime;  up  to  the  last  week, 
I  lost  track  of  him.  I  did  notice  peculiari- 
ties of  cocduct  or  of  conversation  which 
would  Indicate  his  mental  condition.  He 
was  Buffering  with  senile  dementia,  Insanity 
due  to  old  age.  It  had  been  coming  on  him 
for  years.  That  is  a  progressing  disease, 
the  result  of  age.  This  disease  does  affect 
a  man  as  to  his  soundness  of  mind;  it  makes 
them  incompetent  My  professional  opinion 
in  regard  to  Mr.  Brenner,  during  the  last 
three  months  of  his  lifetime,  is  that  he  was 
of  unsound  mind.  He  did  not  have  sufficient 
mental  capacity  during  the  last  three  months 
of  bis  lifetime  to  understand  ordinary  busi- 
ness transactions.  I  am  a  graduate  of  Jef- 
ferson CoU^  of  Philadelphia,  class  of  188U. 
In  the  course  of  my  woi^  as  health  officer 
I  have  been  called  upon  to  examine  hundreds 
of  cases  of  insanl^.  I  am  still  so  onployed 
in  examining  such  cases  as  they  come  up, 
but  not  in  court  proceedings.  I  come  in  con- 
tact with  them  constantly  as  health  officer. 
Old  man  Brenner  died  February  12,  1911, 
Juat  a  year  ago.  I  make  this  statement  un- 
der oath,  aa  my  Judgment  as  a  physician, 
from  what  I  knew  of  him  and  my  general 
knowledge  of  such  cases,  that  he  did  not 
have  mental  capacity  to  transact  business  af- 
faira  understandlngly;  that  he  was  of  un- 
sound mind  thm  and  a  year  prior  to  that 
He  was  in  my  office  every  day  for  a  year, 
most  every  day  or  every  other  day,  for  the 
past  year.  He  never  left  me.  In  my  opin- 
ion I  think  he  waa  at  unsound  mind  prior 
to  his  death  in  February,  1912,  of  sach  cbilr- 
acter  that  he  was  incapable  of  transacting 
any  business  or  understanding  any  buslnete 
transactions  for  about  a  year  or  18  months. 
He  was  mentally  unsound  prior  to  that  time. 
I  could  not  say  bow  long  prior  to  a  year  or 
18  months  before  his  death,  but  he  has  been 
going  from  bad  to  worse  for  years.  From 
actual  observation  with  him  for  years  that 
I  know  of,  he  has  been  of  sntdi  mental  condi- 
tion. I  do  not  think  he  did  understand  any 
business  dealings.  I  do  not  think  he  was 
capable  of  transacting  any  business;  not 
capable  of  attending  to  his  own  business." 

Judge  J.  A.  Breeding,  a  practicing  lawyer 
of  the  Houston  bar,  testtOed:  "I  have  resided 
in  the  dty  of  Houston  very  close  to  82  yeara 
It  will  be  82  yeara  In  June.  I  am  a  practic- 
ing lawyer.  I  was  acquainted  with  Henry 
Brenner  In  his  lifetime.  I  first  knew  Henry 
Bromer,  I  think  it  was,  about  1880.  I  was 
never  very  Intimate  with  him,  but  frequently 
he  would  consult  with  me  or  come  to  my 
office  on  business,  and  we  always  sPoke  when 
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we  passed  by.  I  never  was  at  his  bouse, 
UDd  he  never  was  at  mine,  bat  Z  knew  him 
Jast  like  I  know  hundreds  of  other  people 
that  I  meet  dally  almost.  He  has  consulted 
me  on  some  of  his  matters.  I  woald  not  be 
accurate  aa  to  the  time  prior  to  his  death 
that  I  had  my  last  conference  with  him,  but 
it  strikes  me  about  five  or  six  months.  Dur- 
ing my  acquaintanceship  with  him  I  did  have 
occasion  to  ascertain  whether  he  had  any 
peculiarities  or  not  The  old  man  In  his  late 
years,  well,  I  will  say  three  or  four  years  of 
his  life,  became  to  my  mind  very  peculiar. 
He  would  come  to  my  ofBce  and  ask  me 
questions  or  consult  me  about  matters,  and, 
when  I  would  give  the  information  that  he 
wanted,  be  would  sit  there;  he  would  pick 
at  himself  this  way  (Indicating);  and  direct- 
ly he  would  seem  to  wake  up  and  go  out  of 
the  office  and  come  back  and  ask  me  what 
it  was  he  was  talking  about  when  he  was  In 
before.  I  had  him  to  do  that  three  or  four 
times.  I  know  that  the  old  man  bad  a 
mania  for  making  wills.  I  know  of  three  he 
made,  and  he  applied  to  me  to  make  a  couple 
more,  hdt  I  told  him  I  thought  It  was  use- 
less. Outside  of  those  I  had  connection 
with  I  know  of  one  that  Mr.  Heldlngsfelder 
made,  or  attempted  to  make.  From  my  ob- 
servation of  this  man  my  Judgment  is  that 
he  was  not  competent  In  mind  to  transact 
business,  and  I  refused  to  transact  baslness 
for  him  on  that  account" 

There  was  other  testimony  along  the  same 
line,  notably  that  of  plalntlfT,  W.  F.  Bren- 
ner, but  that  which  we  have  quoted  Is  suffi- 
cient to  raise  the  Issue  and  require  its  sub- 
mission to  the  jury  and  to  warrant  the  Jury 
in  answering  the  question  in  the  negative. 

tS,  4]  A  second  proposition  under  the  sec- 
ond assignment  Is  to  the  effect  that  the  court 
erred  In  permitting  the  witnesses  Larendon, 
Breeding;  and  Brenner  to  testify  that  In 
their  opinion  Henry  Brenner  did  not  have 
mental  capacity  to  transact  bcrainess,  and 
that  In  their  opinion  he  was  not  In  his  right 
mind.  This  proposition  is  clearly  not  ger- 
mane to  the  assignment  which  complains 
that  the  evidence  of  these  witnesses  did  not 
authorize  the  Jury  to  answer  the  sixth  spe- 
cial issue  In  the  negative.  Besides  this 
there  is  nothing  in  appellants'  brief  to  indi- 
cate that  any  objection  was  interposed  to 
this  testimony  when  it  was  offered  in  the 
court  below,  nor  are  any  bills  of  exception 
referred  to  as  having  been  taken  to  the  ac- 
tion of  the  court  in  permitting  the  witnesses 
to  testify.  The  proposition  cannot  be  con- 
sidered. The  BeC(Hid  assignment  is  over- 
ruled. 

[6]  By  their  third  assignment  of  error  ap- 
pellants complain  that  the  court  erred  In  not 
granting  to  them  a  new  trial  because  the 
evidence  was  Insufficient  to  warrant  the  Jury 
in  answering  in  the  affirmative  the  seventh 
special  Issue  submitted  by  the  court,  which 
Is  as  follows:  "If  you  answer  the  preced- 
ing Issue^  and  In  the  negative,  then  and 


only  In  such  event  ym  wQl  answer  this  ques- 
tion: Was  the  want  ot  mental  capacl^  in 
Henry  Brenner  to  make  tiie  deed  In  ques- 
tion baiown  to  defendants  Froscb  and  H^- 
ingsfelder,  or  either  of  tbem,  at  the  time  of 
tbe  execution  and  delivery  of  the  ptuported 
deed  from  Carrie  Brown  to  Frosch,  If  any 
such  deed  yon  find  was  executed  and  deliv- 
ered?" The  proposition  under  this  assign* 
ment  Is  as  follows:  "The  plalntiUI  in  this 
cause,  having  introduced  in  the  trial  of  this 
cause  several  witnesses  in  their  behaU^  who 
had  known  Henry  Brenner^— some  of  tiiem  for 
several  years,  and  one  of  the  said  witnesses 
being  Camille  Blue,  the  intervener  herein, 
and  who  attended  to  the  wants  of  Henry 
Brenner  for  a  term  of  some  mcmttis  next  pre- 
ceding his  death,  and  who  attended  to  his 
burial,  and  she  and  each  of  said  wttnrases 
having  had  opp(HrtunltieB  of  seeing  the  acts 
and  the  deeds  of  said  Henry  Broiner  In  the 
conduct  of  his  business  transacttons.  and 
the  said  acts  and  deeds  as  detailed  in  evi- 
dence by  the  said  witnesses  to  tbe  jury, 
proving  dearly  that  Heniy  Brenner,  on  and 
b^ore  the  1st  of  December,  1910,  wa&  In  full 
possession  of  Ms  mental  faculties  and  fully 
able  to  transact  business  up  and  until  his 
death,  then  it  was  fundamental  error  of  law 
for  the  court  to  render  the  said  Judgment  It 
did  rendo:  herein,  canceling  the  two  said 
deeds  under  which  the  defendant  O.  Frosch 
now  holds  the  title  to  the  property  In  con- 
troversy in  this  suit,  and  It  was  the  duty  of 
tbe  court  to  have  directed  a  verdict  for  the 
defendants."  The  propoBltl<m  la  not  germane 
to  the  aaslspiment,  and,  even  If  it  were,  the 
testimony  set  out  In  liie  statement  In  sup- 
port of  tbe  assignment  does  not  remotely  re- 
fer to  knowledge  or  want  of  knowledge  on 
the  part  of  defoidante  Frosch  and  Heldlngs- 
felder of  the  want  of  moital  capacity  of 
Hrary  Brenner  at  the  time  the  deed  to  Car- 
rie Brown  was  signed.  There  Is  no  merit 
in  the  contention  that  the  assignment  pointe 
out  fundamental  error.  Appellees  object  to 
the  consideration  of  this  assignment  and  the 
objection  must  be  sustained. 

[I]  The  Jury  found  that  Carrie  Brown 
paid  to  Henry  Brenner  $1,600  as  the  pur- 
chase price  of  tbe  lots,  and  this  was  the  con- 
sideration recited  in  tixe  deed.  Ai^tlants 
by  their  fourth  assignment  contend  In  effect 
that,  the  Jury  having  found  that  said  Bren- 
ner at  the  time  he  made  the  deed  to  Carrie 
Brown  was  mentally  Incompetent,  tbe  court 
should  not  have  rendered  Judgment  for  ap- 
pellees, unless  platntifh  should  place  tbe 
said  Carrie  Brown  In  statu  quo  by  restoring 
to  her  the  amount  of  money  she  so  paid 
Henry  Brenner  for  tbe  land,  and  that  the 
court  should  have  granted  defendants'  mo- 
tion for  a  new  trial  In  ordei^  that  plalntlfl 
and  intervening  plaintiff  might  amend  their 
pleadings  and  offer  to  do  equity. 

The  Jury  found  that;  at  the  time  Henry 
Brenner  executed  the  deed  to  Carrie  Brown 
and  received  the  redted  consideration,  he 
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was  mentally  IncompeteDt  Tbere  la  no  evi- 
Oence  In  the  record  that  Henry  Brenner  had 
any  money  at  the  time  of  his  death  except 
$125  (and  this  was  the  proceeds  of  collec- 
tion of  rents  of  property  belonging  to  him 
and  now  In  controversy),  nor  that  he  had 
purchased  necessaries  with  the  $1,500,  nor 
that  it  had  been  Invested  by  or  for  him  for 
the  benefit  of  hla  estate,  nor  that  it  was 
Btlll  on  hand.  To  entitle  appellants  to  this 
character  of  relief  It  was  incumbent  upon 
them  to  show  by  their  pleadings  for  afflrma- 
tlve  relief,  and  to  establish  by  evidence  that 
the  money  received  by  Henry  Brenner  from 
Carrie  Brown  was  expended  for  necessaries, 
or  that  it  was  on  hand  at  the  time  of  his 
death,  or  that  it  bad  been  Invested  by  or  for 
him  for  the  benefit  of  his  estate.  In  the  ab- 
sence of  snch  proof,  plaintiffs  would  not  be 
required  to  return  the  consideration.  Bul- 
lock T.  SprowlB,  OS  Tex.  188,  54  S.  W.  661, 
47  Ll  H.  A.  326,  77  Am.  St.  Rep.  849;  WU- 
Uams  T.  Saplefaa,  94  Tex.  436.  61  S.  W.  115; 
Bank  v.  McGlnty,  29  Tex.  Glv.  App.  539,  69 
S.  W.  495,  on  page  496,  and  authorities  cited. 
The  point  raised  by  this  assignment  was  not 
made  an  issue  upon  the  trial  in  the  court  be* 
low  either  by  the  pleadings  or  the  evidence ; 
hence  the  as^nment  points  out  no  error  and 
Is  oTerrnled. 

The'  record  discloses  no  rererBlble  error, 
and  0te  Judgment  of  ttie  court  bdow  Is  af< 
firmed. 

Affirmed. 


HELHKK  T.  UEGKISR. 

(Court  of  Civil  Appeals  of  Texas.  Austin. 

Nov.  26,  1913.) 

1.  Bnxa  AND  NoTss  ({  94*)— Conszobuhom 

— DKBT  BASSBn  BT  laiaiATIOH. 

A  previous  debt,  thouKh  barred  by  limita- 
tion, was  a  sufficient  consiaeration  for  the  ex< 
ecation  of  a  new  note  to  the  extent  that  it  was 
given  for  such  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  166-173,  175-181,  185- 
189.  192,  193,  196-198,  200,  202-207,  212; 
Dec.  Dig.  I  94.*] 

2.  Chattez.  Mobtoaoes  a  241*)— Canckixa- 
noif— DKSTBtTonon  or  Nora. 

Where  the  holder  of  a  note  for  $240  se- 
cured by  a  chattel  mortgage  verbally  agreed 
that,  if  the  mortgagor  executed  a  note  for  a 
laiger  amount  Id  consideration  of  the  surrender 
of  the  smaller  note  and  the  cancellation  of  the 
mortgage,  the  mortgagor's  execution  and  deliv- 
ery of  the  larger  note,  without  more,  canceled 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chatty 
Mortgages,  Cent  Dig.  H  603,  504 ;  Dec.  Dig.  i 
241.*] 

3.  Chattel  MoBTOAaxs  (|  241*)— GovxirAirr 
TO  Canckl. 

In  such  case,  if  the  action  of  the  parties 
did  not  amount  to  a  present  cancellation  of  the 
mortgage,  it  was  a  covenant  on  the  part  of  the 
mor^agee  to  cancel  it  in  the  future,  wbidi  the 
mortgagor  could  enforce  in  a  suit  on  the  mort- 


gage note,  or  for  breach  of  which  he  might  re: 
cover  damages. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  Si  SOS.  604 ;  Dee.  Dig.  1 
241.*] 

4.  Chattel  Mobtoaoes  (S  241*)— Fobeolo- 

SURE. 

Where  a  debt  evidenced  by  a  note  for 
$240,  secured  by  a  chattel  mortgage,  was 
merged  in  a  larger  note  executed  by  the  mort- 
gagor, without  any  agreement  to  release  the 
chattel  mortgage,  die  mortgagee  would  be  enti- 
tled to  judgment  for  the  principal  of  the  larger 
note,  with  f(H%closure  of  the  chattel  mortgage 
to  the  extent  of  the  debt  represented  by  foe 
$240  note. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  If  503,  504;  Dec.  Dig.  S 
241.*] 

Appeal  from  District  Court,  Comal  Goon* 
ty;  Frank  8.  Koberts,  Judge. 

Action  by  Helnrich  Helmfce  against  Her- 
man Uecker.  Judgment  for  plaintiff  for 
less  than  the  relief  claimed,  and  he  appeals. 
Reversed  and  remanded  for  new  triaL 

H.  M.  Wurzbach,  of  Segnln,  and  Martin 
Faust,  of  New  Braunfels,  for  appellant  E. 
E.  Fischer  and  James  Harley.  both  of  Segnln, 

for  appellee. 

JENKINS,  J.  This  Is  a  suit  to  recover  up- 
on a  note  for  $659.20,  executed  by  appellee 
In  favor  of  appellant 

According  to  appellee's  testimony,  on  Oc- 
tober 2,  1912,  he  was  Indebted  to  appellant 
In  the  sum  of  $240  principal  and'  $19.20  in- 
terest, represented  by  his  note,  and  secured 
by  a  chattel  mortgage,  and  also  the  sum  of 
$480  principal,  with.  Interest  for  some  nine 
or  ten  years,  which  latter  amount  was  barred 
by  the  statute  of  llmitatlbn.  Being  unable 
to  pay  the  $240,  he  made  an  agreement  with 
appellant  that  he  would  execute  his  note  due 
January  1.  1913,  for  $659.20.  which  note  was 
to  Include  the  $259.20  due  on  his  note  and 
$400  of  the  old  indebtedness,  in  full  satlsfac- 
tton  of  the  old  Indebtedness  and  of  the  chat- 
tel mortgage,  the  appellant  agreeing  to  sur- 
render the  $210  note,  and  to  cancel  and  to 
deliver  to  him  the  chattel  mortgage;  that 
In  pursuance  of  this  agreement  be  executed 
the  note  herein  sued  on  for  $659.20;  that 
appellant  destroyed  in  his  presence  the  $240 
note,  but  has  never  canceled  nor  delivered 
to  him  the  chattel  mortgage;  and  that  the 
bringing  of  this  suit  to  enforce  said  mort- 
gage is  a  breach  of  the  contract  on  the  part 
oX  appellant,  for  which  reason  the  considera- 
tion for  the  execution  of  the  note  sued  on  has 
failed  to  the  extent  of  $400  thereof. 

According  to  appellant's  testimony,  appel- 
lee, on  October  2,  1912,  was  Indebted  to  him 
la  the  sum  of  $791.20,  besides  some  Interest 
on  $532  of  such  amount,  none  of  which  was 
I>arred  by  limitation ;  that  $240  principal  and 
$10.20  interest  of  said  indebtedness  was 
represented  by  a  note  secured  by  the  chattel 
mortgage  herein  sought  to  be  foreclosed; 
tliat  on  said  date  he  agreed  with  plaintiff  to 
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give  lilm  9132  of  said  IndebtednasB,  and  take 
bis  note  dne  January  1, 1913.  for  die  remain- 
da.  $650.20;  that  nothlDg  waa  said  about 
tin  chattel  niOTtgage ;  that  he  compiled  with 
his  part  of  said  agreenuoit  The  parties  here- 
to are  brothers-in-law. 

court  Instmcted  the  Jury  as  follows: 
"If  you  beUere  from  the  evidence  that  de- 
fendant renewed  the  $240  note  due  plaintlif 
and  secured  by  a  mortg^  Uen  described  In 
the  pleadings,  and  at  the  time  he  did  so  he 
executed  the  note  for  9^>20  as  a  r»iewal 
for  said  9240  and  Interest  tbere<ni,  and  as  a 
renewal  of  the  old  Indebtedness  barred  by 
limitation  to  the  amonnt  of  HOO,  but  that 
he  did  so  upon  the  express  condition  and 
promise  upon  the  part  of  the  plalntUf  that 
he  (the  plaintiff)  would  release  hdA  cancel 
said  mortgage  llcm  on  the  proper^  theretofore 
glren  to  secure  payment  of  said  9240  note, 
and  you  farther  find  that  plain  tiff  did  prom- 
ise to  cancel  said  mortgage  lloi,  and,  In  ooi^ 
slderatlon  of  that  promise,  the  def&ndant 
renewed  or  promised  to  pay  the  old  Indebted- 
ness of  9400,  and  tbat  said  $400  was  merged 
with  the  9240  note,  and  that  said  note  for 
9659.20  was  so  executed,  and  that  the  plain- 
tiff did  lutt  and  has  not  canceled  and  re- 
leased said  mortgage,  then  the  plaintiff 
would  not  be  entitled  to  recover  from  the  de- 
fendant the  said  9400  Indnded  In  said  not^ 
and.  If  you  so  find  and  bellere  from  the  evi- 
dence you  will  return  a  ver^ct  for  the  plain- 
tiff In  the  sum  represented  by  the  $240  note, 
together  with  Interest  and  -attorney's  fees, 
and  for  foreclosure  of  said  mortgage  lien, 
and  BO  state  In  your  verdict'* 

The  Jury  returned  the  following  verdict: 
"We,  the  jury,  find  plaintiff  entitled  to  the 
sum  represented  by  the  9240,  together  with 
the  Interest  and  attorney's  fees,  and  for  fore- 
closure of  said  mortgage  lien."  Judgment 
was  entered  in  accordance  with  said  verdict, 
from  which  plaintiff  in  the  court  below  has 
appealed.i 

Without  taking  them  up  seriatim,  we  dis- 
pose of  the  prc^sltions  and  counter  proposi- 
tions of  appellant  and  appellee  as  follows: 

[1]  1.  The  previous  debt,  thou{^  barred  by 
limitation,  tf  such  was  the  fact,  was  a  suffi- 
cient consideration  for  the  execution  of  the 
new  note  to  the  extent  that  the  same  waa 
given  for  svcih  indebtedness.  Bumham  v. 
McMlchaei.  6  Tex.  dv,  App.  496,  26  S.  W. 
888. 

[2]  2.  It  In  pursuance  to  a  previous  Terbal 
agreement  that  appellee  would  execute  the 
note  herein  sued  on  In  consideration  of  the 
cancellation  and  surrender  of  the  9240  note, 
and  the  cancellation  of  the  mortgage  securing 
the  same  and  the  promise  to  pay  9400  of  a 
previous  existing  debt,  appellee  executed  and 
delivered  to  appellant  the  note  herein  sued 
on,  and  appellant  destroyed  the  9240  note, 
without  anything  further  being  said  about  the 
mortgage,  such  action  operated  as  a  cancel- 
lation of  the  mortgage  at  said  time,  and  ap- 


pellee Upon  proper  pleading,  waa  entitled  to 
have  It  so  decreed  in  the  Judgment  ho^. 

[S]  a  If  It  could  be  hdd  under  aK>ellee*s 
testimony  that  ttie  action  of  the  parttes  did 
not  amount  to  a  cancellation  of  the  mortgage 
in  eo  presentl,  then  it  was  a  covenant  on  the 
part  of  appellunt  to  cancel  same  in  the  fu- 
ture which  appellee,  under  proper  pleading, 
would  be  entlded  to  have  enforced  in  this 
suit,  or  for  breach  of  whitA  be  might  re- 
cover damages,  if  any  he  has  suffered  there- 
by. John8<m  T.  Gurly,  S2  Tex.  226;  Byars 
T.  Byars,  11  Tex.  Ctt.  App.  B6B.  82  S.  W.  026w 

[4]  4.  If  the  facts  should  be  fbund  as 
claimed  by  appelant,  yiz^  that  the  debt  evi- 
denced by  the  9240  was  merged  in  the  note 
sued  on,  but  without  any  agreement  to  re- 
lease the  chattel  mortgage  appellant  will 
be  entitled  to  Judgment  for  the  principal,  in- 
terest, and  attorney's  fees  of  the  note  sued  on, 
with  foreclosure  of  the  chattel  mortgage  tb 
the  extent  of  the  debt  originally  r^joesaited 
by  the  9240  note  and  Interest  thereon. 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded  for  a  new  trials 

Beversed  and  remanded. 


McKNEELT  v.  BEATTT. 
(Court  of  Civil  Appeals  of  Texas.  GalvestoD. 

Nov.  20,  1918.) 

1.  Justices  or  the  Pbaoi  (i  174*)— Appeal- 
New  Tbial  in  Afpelutb  Goubt  — New 

Gattbb  ot  Action. 

On  the  trial  in  the  comity  court  of  an 
action  appealed  from  justice  court,  tiie  county 
conrt  cannot  entertain  a  cause  of  action  on 
a  demand  in  excess  of  that  of  which  the  jus- 
tice court  tiad  jurisdiction,  and  hence  where, 
in  an  action  to  recover  9U%  plaintiff  on  ap- 
peal amended  the  petition  so  as  to  seek  a  re- 
covery of  9350,  In  addition  to  that  sought  in 
the  justice  court,  the  allegations  to  sustain  this 
additional  recovery  should  have  been  stricken. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace  Cent  Dig.  H  665-698;  Dee.  Dig.  i 
174.»] 

2.  Appeal  and  Ebbob  (|  1042*)— Habvuss 

Ebrob— Rttliko  on  MonoR  to  Stbikb. 
Where,  though  the  county  court  on  an 
appeal  from  justice  court  denied  a  motion  to 
strike  out  a  cause  of  action  not  set  up  in  the 
justice  court,  when  made  the  Judgment  recited 
that'  it  was  sustained,  thus  indicating  that  the 
new  cause  of  action  was  not  considered,  the 
error  was  cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4U0-4114;  Dec.  Dig.  | 
1042,*] 

Appeal  from  Galveston  County  Court 
Action  by  Henry  Beatty  against  C.  B.  Mc- 
Kneely.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  T.  Meek,  of  Houston,  for  appellant. 
Gea  G.  Clough,  of  Galveston,  for  appellee. 

McMEANS.  J.  [1, 2]  Henry  Beatty  brought 
suit  against  O.  B.  McEneely  in  the  Jus- 
tice court  of  Galveston  county  to  recover 
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flS2,  alleged  to  be  double  the  amount  of 
usurious  Interest  he  had  paid  defendant,  and 
on  a  trial  In  that  court  recovered  a  Judgment 
for  $144.  Defendant  prosecuted  an  appeal 
from  this  Judgment  to  the  county  court, 
where  the  plaintiff  amended  his  pleadingB, 
and  therein.  In  addition  to  the  claim  assert- 
ed In  the  justice  court,  claimed  actual  dam- 
ages  In  the  sum  of  $100,  and  exemplary  dam- 
ages in  the  sum  of  $250.  The  case  was  tried 
before  the  court  without  a  Jury  on  the  4th 
day  of  March,  1913,  and  resulted  in  a  Judg- 
ment for  plaintiff  for  the  sum  of  $136,  from 
which  the  defendant  has  appealed. 

On  the  day  the  case  was  tried  the  defend- 
ant filed  a  motion  to  strike  out  and  hold  for 
naught  the  allegations  of  plaintiff's  amended 
petition  praying  for  $100  as  actual  and  $250 
exemplary  damages  In  addition  to  plalntlfTs 
original  demand.  This  motion  appears,  by 
an  order  entered  upon  the  minutes  on  March 
4,  1913,  to  have  been  overruled  by  the  court, 
and  this  action  of  the  court  is  made  the  basis 
of  appellant's  only  assignment  of  error.  It 
has  been  so  frequently  and  consistently  held 
that  the  county  court.  In  a  case  to  be  tried 
de  novo  on  appeal  from  the  Justice  court, 
has  no  jurisdiction  to  entertain  a  cause  of 
action  on  a  demand  in  excess  of  that  of 
which  the  justice  court  had  Jurisdiction,  that 
we  are  at  a  loss  to  understand  why  the  new 
cause  of  action  was  pleaded,  and  that  the 
court  did  not  sustain  the  motion  to  strike  it 
out  when  first  presented  is  Inexplicable. 
However,  while  it  appears  from  the  order 
entered  of  record  that  the  court  refused  to 
sustain  the  motion,  the  Judgment  rendered  in 
favor  of  plaintiCf  upon  the  trial  recites  that 
the  motion  was  sustained.  We  take  It  from 
this  that  the  court  did  not  consider  the  new 
cause  of  action  for  actual  and  exemplary 
damages,  and  that  the  sustaining  of  the  mo- 
tion as  shown  by  the  Judgment,  after  over- 
ruling it  as  shown  by  the  order,  cures  the 
error  here  complained  of.  The  Judgment  la 
affirmed. 

Affirmed 


THEODORE  EEUjGR  CO.   t.  MANGUM. 
(Oonrt  of  Civil  Appeala  of  Texas.    El  Paso. 
Nov.  20.  1913.) 

1.  Afpkaz.  ano  E&bob  (8  916»)  —  Pbbsukp- 

TlOnS— AlXEOATIONS  AB  TO  TERCS. 

In  determining,  on  appeal,  Oie  qoestion 
whether  a  plea  of  privilege  to  be  sued  in  the 
coun^  oi  defendant*!  residence,  was  properly 
nistauied.  ft  will  be  presnmed  that  the  allega- 
tions of  the  petition  which  are  material  for  the 
pnrpoees  of  determining  the  proper  venae  of 
tbe  action,  are  tine. 

[Ed.  Note.— For  odier  oases,  see  Appeal  and 
Error,  Gent  Dig.  H  SOOO-STOS;  Dec.  Dig.  S 
91fl.*3 

2.  Verub  fl_21*)—C0NTRA0TB— Statute. 

Under  Ber.  St  1895,  art  1194,  providing 
that  where  a  person  haa  contracted  in  writiQ? 
to  perform  an  obligation  in  any  particular 
county,  suit  may  be  brought  against  him  either 


in  such  coun^  or  in  the  county  of  his  domicUei 
a  consisDor  of  cotton,  whose  bill  of  lading  with 
draft  attached  was  taken  up  and  the  cotton 

received  in  H.  county,  could  not,  In  the  con- 
signee's action  to  recover  an  overp^ayment, 
plead  the  privilege  to  be  sued  in  T.  county, 
where  he  resided. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  84;   Dec  Dig.  J  21.«] 

3.  Venue  (I  21*)  —  ComnssiON  Contbaot  — 

Erbiobt  Ohaboes, 

In  audi  case,  and  to  avoid  a .  multiplicity 
of  suits,  the  venue  for  tbe  consignee's  recovery 
of  its  overpayment  of  freight  charges  might  also 
be  laid  In  H.  county. 

lEA.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  I  34;  Dea  Dig.  |  21.*] 

Appeal  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

Action  by  the  Theodore  Keller  Company 
against  E.  L.  Mangum.  From  the  sustaining 
of  a  plea  of  privilege  and  the  transferring  of 
.the  cause  to  the  county  court  of  Taylor  coun- 
ty, plaintiff  appeals.  Reversed  and  re- 
manded. 

A.  B.  ft  W.  P.  Hamblen,  of  Honatmi.  tar 
appellant  Cole,  Wilson  A  Cole,  of  Houston, 

for  appellee. 

McKENZIE,  J.  This  action  was  commenced 
In  the  county  court  of  Harris  county  by 
the  Theodore  Keller  Company  against  E.  L. 
M^angum,  to  recover  $214.58  allied  to  be 
due.  The  following  are,  substantially,  the 
allegations  in  the  petition:  "That  said  de- 
fendant is  Justly  and  truly  indebted  unto 
your  petitioner  In  the  sum  of  $214.58,  and 
for  cause  says  that  your  petitioner  are  cot- 
ton factors  engaged  In  the  business  of  buy- 
ing and  selling  cotton  on  commission,  and 
allege  that  on  the  6th  day  of  September, 
1911,  the  said  defendant  shipped  to  your 
petitioner  2S  bates  of  cotton,  and  drew  a 
draft  on  petitioner  payable  at  Houston,  to 
which  was  attached  the  bill  of  lading  for 
said  cotton  for  the  sum  of  $1,375,  which  said 
draft  your  petitioner  paid ;  that  the  freight 
charges  on  said  cotton  amounted  to  the  sum 
of  $59.24,  which  your  petitioner  paid,  and 
that  tbe  Interest  on  said  sum  so  advanced 
amounted  to  tbe  sum  of  $20.89,  your  petition- 
er advandug  to  said  defendant  the  sum  of 
$55  per  bale;  that  at  the  request  of  said  de- 
fendant your  petitioner  held  said  cotton  for 
Instructions  as  to  when  to  sell  the  same,  and 
that  before  the  said  defendant  authorized 
your  petitioner  to  sell  said  cotton,  the  value 
of  said  cotton  bad  declined  to  less  than  the 
amount  advanced  by  petitioner  to  defendant, 
and  upon  your  petitioner  demanding  of  said 
defendant  the  margin  to  cover  such  decline, 
said  defendant  refused  and  failed  to  furnish 
said  margin,  and  thereupon  your  petitioner 
sold  said  cotton,  and  received  therefor  the 
sum  of  $1,230.55,  leaving  a  balance  due  your 
petitioner  amounting  to  the  sum  of  $214.58, 
with  Interest  thereon  from  this  date  at  the 
rate  of  6  per  cent  as  shown  by  the  itemized 
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Statement  hereto  attached  marked  Uzhiblt 
A,*  and  made  a  part  hereof,  whereby  the 
said  defendant  became  liable,  undertook  and 
promised  to  pay  unto  your  petitioner  said 
sum  $214.58,  with  Interest  as.  aforesaid,  but 
to  pay  the  same,  or  any  part  thereof,  be  has 
wholly  foiled.  Wherefore  your  petitioner 
prays  that  said  defendant  be  dted  in  terms 
of  law  to  appear  and  answer  this  petition, 
and  upon  a  hearing  hereof  petitioner  have 
Judgment  against  said  defendant  in  such 
sum  of  money,  interest,  and  coats,  ^nd  for 
soch  other  and  further  relief  to  which  your 
petitioner  may  be  entitled  In  law  and 
equity."  The  Itemized  statement  Exhibit  A 
was  sworn  to,  and  an  examination  of  It  bears 
out  the  allegations  of  the  'Items  of  Indebted- 
ness of  the  petition.  The  defendant  Inter- 
posed a  plea  of  privilege  to  be  sued  in  Tay- 
lor county.  This  plea  was  sustained  by  the 
trial  court,  and  the  case  transferred  to  the 
county  court  of  Taylor  county. 

The  plalntilTs  introduced  in  evidence  the 
original  draft,  which  shows  to  have  been  ac- 
cepted and  paid  by  them.  The  draft  and  In- 
dorsements thereon  are  as  follows: 

"Theo.  Keller  Co.,  Wholesale  Grocers,  Im- 
porters &  Cotton  Factors,  Houston,  T^exas. 
Trent,  Texas,  Sept.  Ist,  1911.  Pay  to  the  order 
of  First  State  Bank,  Trent,  Texas,  $1375.00, 
Thirteen  hundred  seventy-flve  noAOO  dollars. 
Charge  to  our  account  payable  at  Houston. 
[Signed]  E.  Ij.  Mbngnm.  To  Theo  Keller  Co., 
Houston,  Texas." 

Indorsements: 

"Sept.  6,  19H.  Accepted  payable  at  the 
First  National  Bank,  Houston,  Texas.  Theo. 
Keller  Co.,  by  Alex  Keller. 

"First  National  Bank,  Houston,  Texas, 
Dec.  7,  1911.  Paid." 

It  was  admitted  that  at  the  time  of  trial 
and  at  the  time  of  bringing  the  suit  in  the 
county  court  of  Harris  county  that  the  de- 
fendant resided  in  Taylor  coimty.  It  was 
proved  by  the  defendant  that  the  only  writ- 
ing evidencing  a  contract  was  the  draft  for 
$1,375  Introduced  In  evidence  by  the  plaintiff, 
as  drawn  on  Theodore  Keller  Company,  with 
bills  of  lading  attached  for  23  bales  of  cotton 
shipped. 

[1]  The  single  issue  Is:  Did  the  trial  court 
err  in  sustaining  the  plea  of  privilege?  It 
will  be  presumed  that  the  allegations  of  the 
petition  which  are  material  for  the  purpose 
of  determining  the  proper  venue  of  the  action 
are  true.  Hoffman  v.  Association,  S5  Tex. 
409.  22  S.  W.  154;  Ry.  Co.  v.  Short.  51  S.  W. 
201;  Baldwin  v.  Richardson,  87  S.  W.  353. 

It  is  shown  by  the  pleadings  and  evidence 
that  the  draft  was  for  $1,375,  Interest 
amounted  to  $20.89.  and  the  amount  of 
freight  paid  was  $59.24.  The  cotton,  when 
sold,  brought  only  $1,230.55,  leaving  an 
amount  due  as  allef^cd. 

[2]  We  are  of  the  opinion  that  this  case 
Is  analogous  to  Callender,  Holder  &  Co.  v. 
Short,  34  Tex.  Civ.  App.  364,  78  S.  W.  3C6. 


It  was  Qiere  held  that  bills  of  lading  and 
drafts  attached,  sent  by  the  conalgDor  to  the 
consignee  through  a  bank,  when  on  payment 
of  the  draft  the  OMDslgnee  received  the  bills 
of  lading,  and  upon  presentation  of  the  bills 
of  lading  to  the  carrier  received  the  con^gn- 
ment  In  Harris  county,  pursuant  to  the  terms 
of  the  bills  of  lading,  constituted  a  written 
contract,  as  between  the  conslgnw  and  the 
consignee,  to  deliver  the  consignment  In 
Harris  county.  If  the  consignee  overpaid 
the  consignor  for  the  cotton  bought  under 
contract  to  be  delivered  In  Harris  county,  a 
plea  of  privilege  by  the  consignor,  In  an  ac- 
tion for  the  overpayment  brought  in  Harris 
county,  where  the  cotton  was  delivered,  to  be 
sued  In  the  county  of  the  consignor's  domicile 
is  unavailing  under  E.  S.  1805,  art' 1194,  pro- 
viding that  where  a  person  has  contracted  In 
writing  to  perform  an  obligation  in  any  par- 
ticular county,  suit  may  be  brought  against 
him  either  in  sudi  county  or  in  the  county 
where  defendant  has  his  domicile. 

Of  the  alleged  amount  due,  $144.45.  was 
for  overpayment  on  the  draft,  and  $20.89, 
the  accrued  Interest  on  this  overpayment. 
The  draft,  by  Its  terms  was  payable  In  Hous- 
ton, and  Houston  Is  In  Harris  county.  Ac* 
cording  to  the  authority  just  quoted,  we 
hold  that  the  contract,  consisting  of  the 
draft  and  the  bills  of  lading,  was  In  writing, 
to  be  performed  In  Harris  county,  and  as  to 
tbB  overpayment  made  on  the  draft,  the 
venue  of  the  salt  Is  properly  laid  In  Harris 
county,  and  to  avoid  a  multiplicity  of  suits, 
it  was  proper  to  embrace  in  the  suit  the 
fre^ht  diarges,  which  in  this  cause  Is  al- 
leged to  be  $50.24.  Mlddlebrook  &  Brother  v. 
David  Bradley  Mfg.  Co.,  86  Tex.  706,  26  S. 
W.  035, 

[S]  It  la  also  our  opinion  that,  since  the 
contract  Is  one  in  writing  and  performance  Is 
to  be  in  Houston,  the  freight  charges  paid  be- 
ing by  plaintiff  necessary  to  the  performance 
of  tha  contract,  the  venae  for  the  collection 
of  aach  freight  charges  so  paid  would  also 
be  in  Harris  county.  The  trial  court  in  onr 
opinion  erred  in  stutalning  the  plea  of  priv- 
ilege. The  canse  will  therefore  be  reversed 
and  remanded  for  trial  upon  the  merits. 

Beversed  and  remanded. 


FRAZIER  et  dx.  v.  HOUSTON  OIL 
CO.  et  aL 

(Court  of  Civil  Appeals  of  Texas,  Galveston. 
Oct  31,  1913.) 

1.  Adversb  Possession  (S  25*)— Possession 
BT  Lessees. 

Wbere  the  owners  of  land  leased  it  under 
an  inatrument  providing  that  in  consideration 
for  the  use  and  occupancy,  rent  free,  of  the  im- 
provemects,  the  lessee  ackoowlcdfced  himself  to 
be  a  tenaot  ot  and  in  posaession  for  the  owner, 
nnd  agreed  to  occupy  and  hold  possession  of 
the  land,  the  tenant  bi^d  the  right  to  possession 
of  the  entire  tract  of  land  and  could  not,  by 
limiting  bis  occupancy  to  the  inclosed  land, 
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limit  faia  lessor's  constructiTe  posaession  of  the 
entire  tract. 

[Kd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  U  116-120;  Dec  Dig.  S 
26.»1 

2.  Advbbsb  Possbssioh  <i  18*)— What  Con- 
stitutes. 

One  who  has  adverse,  peaceable,  and  con- 
tfnnoas  possession  of  land  for  more  than  ten 
Tears  acquires  a  prescriptive  title. 

[Ed.  Note.— Far  other  casH,  see  Adverse  Pos- 
session, Cent  Dig.  S|  65,  67-76;  Dec.  Dig.  S 
13.* 

For  other  definitions,  see  Words  and  Phrases, 
Tot  1.  pp.  227-235;   vol.  8,  p.  7508.] 

Appeal  firom  District  Court,  Hardin  Coun- 
ty; L.  B.  Hlgtatower,  Judge. 

Trespass  to  try  title  by  W.  B.  Frazler  and 
wife  against  the  Houston  Oil  Company  and 
others.  From  the  Judgment,  plaintiffs  ap- 
peaL  Affirmed. 

Jno.  L.  little,  of  Konntze,  for  appellants. 
Hlgbtower,  Orgain  &  Butler  and  J.  D.  Camp- 
bell, both  of  Beaumont,  for  appellees.  ^ 


REESE,  J.  This  Is  an  action  In  trespass 
to  try  title  by  W.  S.  Frazier  and  wife  against 
the  Houston  Oil  Company,  to  recover  the 
title  and  possession  of  160  acres  of  land, 
part  of  the  6.  W.  Brooks  survey  In  Hardin 
county.  Plaintiffs  sought  to  recover  upon  a 
limitation  title  under  the  statute  of  limita- 
tion of  ten  years.  It  was  agreed  "that  the 
record  title  was,  from  1882  until  about/  the 
first  of  1890,  in  R  A.  Irvin,  and  from  then 
until  about  1898  was  In  J.  P.  Irvln,  and  from 
that  time  until  July  31,  1901,  the  record 
title  was  In  the  Texas  Pine  Land  Association, 
and  since  the  last-named  date  the  record 
title  has  been  In  the  defendant  E.  A.  Irvin 
and  J.  P.  Irvin  and  the  Texas  Pine  Land 
Association  are  all  vendors  of  the  defendant 
through  whom  the  title  passed  into  the  de- 
f^dant,  who  now  owns  all  of  It,  unless  the 
title  to  the  land  In  controversy  has  been 
perfected  In  the  plaintiffs  by  limitation  at 
any  time  between  the  dates  of  1875  and  the 
time  of  the  filing  of  this  suit  and  Is  thus 
owned  by  them."  It  was  further  agreed  that 
plaintiffs'  possession  began  in  1875.  The  evi- 
dence showed  that  plaintiffs  had  had  actual 
possession  by  inclosure  and  Improvements  of 
12  acres  of  the  land.  Included  within  his  in- 
closure. As  to  the  remainder  of  the  160 
acres,  the  defense  rested  upon  constructive 
possession  of  the  league  in  the  several  own- 
ers in  defendant's  chain  of  title  through  ten- 
ants, under  leases,  from  1883  up  to  the  date 
of  filing  of  the  suit,  thus  limiting  appellants' 
right  of  recovery  to  the  land  actually  In- 
closed. The  case  was  tried  by  the  court, 
resulting  in  a  judgment  for  appellants  for 
this  12  acres  and  for  appellees  for  the  re- 
mainder. Appellees  were  adjudged  to  pay 
the  costs.  From  the  Judgment  appellants 
prosecute  this  appeal.  Incidentally,  appel- 
lants claimed  that  J.  W.  HUtou  had  cut  and 


removed  timber  from  the  land  of  the  value 
of  $50,  which  had  been  deposited,  with  one 
Collier  to  await  the  event  of  the  suit  For 
this  sum  appellees  also  had  Judgment 

The  first,  slxtb,  and  eighteenth  assign- 
ments of  error  are  addressed  solely  to  ap- 
pellant's right  to  recover  the  160  acres  upon 
the  evidence  as  to  his  actual  possession  un- 
der the  ten-year  statute,  without  reference 
to  the  evidence  as  to  appellees'  constructive 
possession  of  the  entire  league  (except  that 
actually  inclosed)  limiting  appellant's  right 
to  recovery  tf)  the  12  acres;  the  questions 
arising  upon  this  latter  claim  being  presented 
by  other  assignments.  As  to  these  assign- 
ments, the  undisputed  evidence  seems  to 
bear  out  appellant's  contention  as  to  his 
adverse  possession  of  the  100  acres  sued  for, 
and  hl's  right  to  recover  the  same,  less  the 
several  tracts  sold  by  him,  except  in  so  far 
as  that  right  Is  limited  by  the  constructive 
possession  of  appellee  and  Its  vendors  as 
aforesaid. 

[11  This  brings  us  to  the  assignments  of 
error  from  8  to  11,  also  the  thirteenth  and 
fourteenth  assignments  of  error,  which  com- 
plain of  the  action  of  the  court  in  admitting 
in  evidence  certain  lease  contracts  entered 
Into  by  certain  persons  with  the  several 
owners  In  appellees'  chain  of  title.  Under 
these  assignments  appellant  states  the  fol- 
lowing proposition  of  law:  "Where  a  tenant 
in  possession  of  land  Is  holding  under  a 
lease  which  describes  the  property  as  the 
'premises'  occupied  by  the  lessee,  or  In  any 
manner  designates  the  property  the  tenant 
is  to  occupy,  the  possession  of  the  tenant 
inures  to  the  benefit  of  the  landlord  only 
to  the  extent  designated  In  the  lease,  and 
the  landlord  has  no  constructive  jpossesslon 
of  the  balance  of  the  tract  without  the  desig- 
nated portion." 

Each  of  the  leases  referred  to  was  sub- 
stantially to  the  following  tenor  and  effect: 
"The  State  of  Texas,  County  of  Hardin. 
For  and  in  consideration  of  the  use,  occu- 
pancy and  enjoyment  rent  free,  of  the  house, 
field  and  improvements,  now  occupied  by 
me  and  situated  on  the  league  of  land  In 
said  county  grouted  to  G.  W.  Brooks  on  the 
22d  day  of  August  A-  D.  1835,  by  the  govern- 
ment of  Coahulla  and  Texas,  and  in  further 
consideration  of  the  right  granted  me  to 
make  use  of  any  timber  necessary  for  fire- 
wood and  to  keep  in  repair  the  fence  and 
house — parfi  '  of  the  Improvements,  1  ac- 
knowledge myself  the  tenant  of,  and  to  be  in 

possession  for,   ,  the  owner  of  said 

league  of  land  and  agree,  as  such  tenant,  to 
occupy  and  hold  possession  of  said  league 
of  .land." 

These  several  lease  contracts  were  exe- 
cuted, at  different  times,  by  different  per- 
sons, to  the  respective  owners  of  the  laud, 
to  wit:  J.  P.  Irvin,  E.  A.  Irvin,  the  Texas 
Pine  Land  Association,  and  the  Houston  Oil 
Company.    Clearly,  under  such  a  lease  the 
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tenant  bad  the  right  of  possession  of  the  en- 
tire league.  His  contract  ia  that  he  "will 
occupy  and  hold  possession  of  the  entire 
leagae.  What  Is  said  v^th  reference  to  the 
use,  occupancy,  and  enjoyment  at  the  im- 
proved portion  is  that,  in  consideration  of 
his  contract  to  occupy  and  hold  possession 
of  the  league,  he  Is  to  pay  no  rent  for  tills 
Improred  portion.  This  does  not  have  the 
^ect  of  llmltlnK  his  right  of  possession  to 
the  Improvements.  He  Is  granted  the  spe* 
<dal  prlTll^,  In  connection  with  his  occn- 
pany  of  the  league,  to  make  use  of  any  tim- 
ber on  It  for  cntaln  purposes.  In  so  far  as 
this  right  to  use  the  tbnber  is  restricted  to 
certain  purposes,  this  is  not  Inconslstoit 
with  the  right  of  the  tenant  to  occupy  and 
possess,  to  exercise  dominion  over,  the  m- 
tire  league.  The  case  does  not  fall  within 
the  doctrine  of  Land  Ca  v.  Williams,  61 
Tex.  61,  Bead  Allen,  OS  Tex.  154,  Craig  t. 
CartwrljEht,  en  Tex.  414,  and  other  cases  oo 
this  point,  nor  the  proposition  of  law  stated 
by  appellants  and  quoted  abova 

In  support  of  the  foregoing  proposition, 
appellants  cite  Houston  Oil  Company  v.  Kim- 
ball, 103  Tex.  105,  122  S.  W.  633.  124  S.  W. 
86,  as  decisive  of  the  questions  arising  upon 
the  construction  of  tfese  leases.  In  th^r 
argnmemt,  in  the  brief,  they  undertake  to 
quote  from  the  opinion  in  Qiat  case  that 
poBseasloh  under  the  lease  there  being  dis- 
cussed, and  which  appears  to  have  been  sub- 
stantially Identical  with  those  In  the  present 
ease,  "does  not  establish  possession  of  the 
entire  league  of  land  in  the  owners  thereof." 
It  is  true  that  the  language  quoted  appears 
in  tiie  opinion  (at  page  108  of  108  Tex.,  at 
page  639  of  122  S.  W.),  but  not  in  the  con- 
nection stated  by  app^ants.  We  quote  the 
entire  paragraph  to  show  the  sense  In 
which  the  language  quoted  was  really  used: 
"Hester  was  occupying  a  small  portion  of 
the  land  and  the  improvements  thereon  wttEb 
the  lease  was  executed,  and  continned  to  do 
so  up  to  his  death,  which  was  within  a  year 
from  the  date  of  the  lease.  A  short  time  aft- 
er bis  death  his  wife  and  son  sold  the  im- 
provements to  S.  A.  J.  Halre,  who  did  not 
In  any  way  assume  the  tenancy  contract  of 
Hester.  The  proof  shows  that  Halre  and  hla 
son  together  did  occupy  the  part  of  the  land 
and  improvements  which  had  been  In  cul- 
tivation and  which  had  been  occupied  by 
Hester,  but  there  was  no  evidence  that  they 
asserted  any  right  of  possession  either  for 
themselves  or  the  owner  of  the  land  to  any 
other  portion  of  the  league.  No  doubt  it  Is 
true  that  Halre  could  not  have  disputed  the 
title  In  the  Irvlns  to  the  portion  of  the  land 
which  he  recet\'ed  possession  of  from  Hester, 
but  this  does  not  establish  the  possession  by 
Halre,  nor  by  his  son,  or  those  who  were 
claiming  under  them,  of  the  entire  league 
of  land  in  the  name  of  ownei*s  thereof,  which 
la  a  necessary  element  in  order  to  sustain 


the  plea  of  UmltaHon  to  the  whole  league." 
Halre  was  not  In  possession  under  any  lease 
from  the  owner  of  the  league.  Hestw  had 
such  contract,  and  was  In  actual  possession, 
with  improvements,  of  a  part  of  the  leagne 
under  such  lease.  Halre  simply  bought  Hes- 
ter's improvements,  but  did  not  asiSume  faia 
lease  contract  It  was  this  possesion  of 
Halre  which  the  court  held  did  not  establidk 
the  possession  of  the  entire  league  in  the 
owners  Uiereot  There  la  at  least  an  inti- 
mation In  the  opinion  that  if  Haire  had  as- 
sumed the  tenancy  contract  of  Hester,  and, 
a  fortiori,  if  he  had  gone  Into  possesedon 
under  such  a  contract  between  himself  and 
the  owner,  his  possession  would  have  been 
that  of  the  owner  as  to  the  entire  league. 
Having  gone  into  possession  undw  these 
leases,  none  of  sdch  tenants  could  have  rid 
themselves  of  the  obligathm  imposed  upon 
them  to  oecupp'  and  h<dd  possession  of  Quo 
entire  legane  by  merely  limiting  their  ac- 
tual possession,  mr  their  claim  to  the  right 
of  actual  possession  and  dominion,  to  the  In- 
closed land  and  Improv^mts. 

[1]  The  second  pn^KWitlon  under  aald  as* 
slgnments  Is  that  "appellants,  having  had 
the  peaceable,  contlnuouB,  and  adverse  pos- 
session of  the  land,  were  mtlfled  to  the  land 
embraced  within  their  inclosure ;  such  posses- 
sion being  for  more  than  ten  years."  The 
p  Imposition  Is  sound.  The  trial  court  evi- 
dently thought  so,  as  aivsUant  was  given 
Judgment  tor  all  the  land  embraced  in  bis 
inclosure,  and  for  costs. 

The  agreement  under  whl<A  the  case  was 
tried,  and  which  has  been  set  out,  elimi- 
nated every  Issue  except  that  of  appellant's 
right  under  Oie  statute  of  limitation  of  toi 
years.  This  eliminates  ttie  questtona  sought 
to  be  presented  by  the  remaining  ascdgn- 
ments,  whldt  became  Immaterial  In  the  trial 
court  and  need  not  be  considered  here  The 
evidence  was  amply  Bufflcl«it  to  support 
the  Judgment.  It  showed,  it  is  true,  artual 
possession  in  appeltant  of  the  12  acres 
awarded  to  him  by  the  Jn^^ent,  with 
claim  of  title  to  the  160  acres  sued  for.  By 
agreement  this  possesdon  began  in  1876. 
The  evidence  further  showed,  however,  that 
beginning  in  1883,  and  continuing  up  to  the 
time  of  the  filing  of.  the  suit,  with  possibly 
one  or  two  short  intervals  of  a  year  or  two, 
there  was  actual  possession  by  tenants  of 
the  respective  owners  of  part  of  the  league, 
under  such  leases  as  are  herein  described, 
the  effect  of  which  was  to  give  the  owners 
constructive  possession  of  the  entire  league, 
except  as  to  the  12  acres  in  the  actual  pos- 
session of  appellant,  for  which  they  had 
Judgment,  and  to  limit  appellant's  claim  un- 
der the  ten-year  statute  of  limitations  to 
such  portion. 

We  And  no  error  In  the  Judgment,  and  It 
is  atttrmed. 

Affirmed. 
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BROWN  T.  BAT  CITY  BANK  *  TRUST 
CO. 

(Goart  of  Civil  Appeals  of  Texas.  Aoitin. 
Mot.  26.  1013.) 

1.  Appeai.  And  Ebbob  (|  8TO*)  —  Peesons 
Who  Uat  Allege  Ebbob—Pebbohs  Not 
Appkauho. 

Where  a  petition  in  intervention  was  dis- 
mlBsed,  bat  ttie  intervener  neitlier  appealed  nor 
anigned  errors,  the  eifect  of  the  deciuon  of  the 
appdlate  coart  on  his  ri^htl  cannot  be  consid- 
ered, tbongh  he  filed  a  brief  uUac  that  judg- 
ment for  plaintiff  be  affirmed. 

[Ed.  Note.— For  other  caaei,  see  Appeal  and 
Error.  Cent  Bif.  H  8B81-S583 ;  Dw!.  Dig.  | 
879.*J 

2.  BiLU  AVD  Notes  (|  620*)— AonOHS— Mis- 
take. 

In  an  action  on  vendor's  lien  Dotee.  evi- 
dence held  to  show  that  the  notes  by  nustake 
redted  that  tiie  conveyanee  waa  fnm  the  payee 
to  tiie  maker  instead  of  reciting  In  accordance 
with  the  deed  that  the  conveyance  was  from  a 
Uiird  person  to  the  maker. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SI  1813,  1S2,  1836,  1837 ; 
DeTbig.  I  620>] 

3.  Yekdob  and  FtTBCHABEB  (%  267*)— Pat- 
MENT— What  Cohbtitdtbs. 

Defendant  gave  vendor's  Hen  notes  In  pay- 
ment for  land,  and,  npon  being  adjudicated  a 
bankrupt,  claimed  the  land  as  a  homestead, 
and.  to  protect  his  possible  interest,  deposited 
wlui  the  payee  the  amount  of  the  note  then 
doe  under  an  agreement  that  it  shonld  be  re- 
turned to  him  in  case  it  was  adjudged  that  the 
land  was  not  his  homestead.  BeM.  that  the 
deposit  did  not  constitute  a  payment,  even 
tboDgta  tiie  payee  wrongfully  retained  it  after 
an  adjudication  against  the  claim  of  home- 
stead ;  and  hence  the  deposit  would  not  prevent 
the  transferee  of  the  notes  declaring  the  whole 
series  dae. 

[Ed.  Note.— For  other  cases,  see  Toidor  and 
Purchaser,  Cent  Dig.  |  826;  Dec.  Dig.  I 
2e7.«3 

4.  JiTDousirr  (|  251*}— Pleadinos  to  Bup- 

POBT. 

In  an  action  to  foreclose  vendor's  lien 
notee^  where  the  plea  of  intervention  filed  by 
tbe  purchaser  of  the  maker's  interest  was 
stricken,  tbe  court  could  not  in  its  judgment 
determine  the  rights  of  the  intervener  to  the 
surplns,  if  any,  after  foreclosure;  such  deter- 
mination having  no  support  in  the  pleadings. 

[Ed.  tiote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  437 ;  Dec  Dig.  S  261.*] 

B.  CoNarnTDTiOKAL  Law  d  76*)— Powbb  of 

JiTDICIABT— DeUGATION  OF  POWEB. 

In  a  suit  to  foreclose  vendor's  lien  notes 
on  land,  where  there  were  several  who  claimed 
the  surplus,  if  any,  after  foreclosure  sale,  it 
was  Improper  for  the  court  to  direct  a  sheriff 
to  pay  the  surplus  proceeds  to  such  person  as 
he  might  conclude  was  the  equitable  owner  of 
the  land;  that  question  being  a  judicial  one, 
and  the  oonrt  having  no  right  to  delegate  its 
authority. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent  Dig.  1 138;  Dea  Dig.  |  76.*} 

Appeal  from  District  Court,  Matagorda 
Connty;  Samuel  J.  Styles,  Judge. 

Action  by  the  Bay  City  Bank  &  Trust  Com- 
pany against  G.  R.  Brown,  In  which  B.  E. 
Norvell  filed  a  plea  of  interreutlou.  The  in- 
tervener's plea  was  stricken,  and  Judgment 


was  rendered  for  plalntUf,  and  defendant  ap- 
peals.   Reformed  and  affirmed. 

Linn,  Conger  &  Austin,  of  Bay  City,  for 
appellant  Gaines  ft  Corbett,  of  Bhy  City, 
for  appellefc  Rowland  Rngeley,  of  Bay  Cit7> 
for  intervener. 

KEY,  C.  J.  The  Bay  C3ty  Bank  ft  Trust 
Company  brought  this  suit  against  6.  R. 
Brown,  predicating  Its  rlgjit  of  recovery  up- 
on four  promissory  notes,  executed  hy  the 
defendant  and  secured  by  a  vendor's  Hen  on 
a  certain  tract  of  land,  which  lien  the  plain- 
tiff sought  to  have  foreclosed.  The  defend- 
ant pleaded  a  general  denial  and  averred 
that  the  first  note  bad  been  paid,  and  that 
the  others  were  not  dne  when  the  solt  was 
brougbt 

[1]  By  permission  of  the  court  one  B.  E. 
Norvell  filed  a  plea  of  intervention,  alleging 
that  the  defendant  G.  R.  Brown  had  been 
adjudged  a  bankrupt  and  his  Interest  In  the 
land  bad  been  sold  under  orA&r  of  the  bank- 
ruptcy court  and  purchased  by  him  (Nor- 
vell), subject  to  the  lien  by  which  tbe  notes 
sued  on  by  the  plaintiff  were  secured,  and  he 
asked  that  the  land  be  sold  to  pay  the  plain- 
tiffs debt,  and  that  whatever  excess  might 
remain  be  paid  to  him.  Upon  motion  of  the 
defendant  Brown,  Norvell's  plea  of  Inter- 
vention was  stricken  out  As  between  the 
plaintiff  and  defendant,  the  case  then  pro- 
ceeded to  trial  before  the  court  vrlthout  a 
jury,  and  judgment  was  rendered  for  the 
plaintiff  for  the  full  amount  of  the  debt  sued 
for,  with  a  foreclosure  of  the  vendor's  lien 
upon  the  land,  and  the  defendant  Brown  has 
appealed.  Tbe  Intervener  Norvell  has  not 
appealed  nor  assigned  error,  though  his  coun- 
sel have  filed  a  brief,  asking  that  the  judg- 
ment be  affirmed.  It  may  be  that  his  failure 
to  appeal  will  result  in  compelling  him  to 
pay  off  and  discharge  the  plaintiff's  judg- 
ment and  thereby  prevent  a  sale  of  the  land, 
but  that  Is  a  matter  that  cannot  be  consider- 
ed by  this  court,  as  he  is  not  complaining  of 
anything  done  in  the  court  below. 

Tbe  decree  of  foreclosure  stipulates  and  di- 
rects that.  If  a  suit  shall  be  brought  by  any 
person  setting  up  tiUe  to  the  land  before  the 
foreclosure  sale  is  made,  then  the  sheriff 
shall  not  pay  the  excess  to  any  one  but  shall 
deposit  the  same  In  the  registry  of  tbe  court 
subject  to  the  determination  of  the  subse- 
quent suit.  But,  if  no  such  suit  is  brought, 
then  the  decree  directs  the  sheriff  to  pay  over 
the  excess  to  the  person  who  may  then  be 
the  owner  of  the  equitable  titie  to  the  land 
and  be  entitled  to  receive  such  excess. 

Tbe  trial  judge  filed  findings  of  fact  which 
sustain  the  material  allegations  in  the  plain- 
tlfTs  petition,  and  also  the  material  allega- 
tions In  the  plea  of  Intervention  which  was 
stricken  out.  Most  of  the  assignments  of  er- 
ror presented  in  appellant's  brief  relate  to 
the  action  of  the  trial  court  in  admitting  tes- 
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(Tex. 


timonr;  bnt  It  Is  fortlier  contended  on  be- 
half of  appellant  that  error  was  committed 
In  foreclosing  tbe  lien  and  In  not  awarding 
to  appellant  whatever  excess  might  remain 
of  the  proceeds  of  the  foreclosure  sale  after 
paying  the  plaintiff's  debt  and  costs  of  the 
litigation.  And  it  is  also  contended  that  the 
proof  shows  that  the  first  note  sued  on  had 
been  paid  before  was  assigned  to  the 
plaintiff,  and  that  none  of  the  other  notes 
were  due  at  the  time  the  suit  was  brought 
IMsregardlng  tbe  order  in  which  the  ques- 
tions referred  to  have  been  stated,  we  dis- 
pose of  them  as  follows: 

[2]  1.  It  Is  alleged  In  the  plalntlCTs  pett- 
tion  that  the  notes  sued  on  were  given  In 
part  payment  for  200  acres  of  land,  part  of 
the  Amos  Bawls  league  in  Matagorda  county, 
Tex.,  and  described  In  the  petition  by  metes 
and  bounds ;  that  on  tbe  16th  day  of  March, 
1005,  J.  W.  Brown  conveyed  to  the  defend- 
ant <3.  B.  Brown  the  tract  of  land  referred 
to,  and  as  part  of  the  consideration  defend- 
ant executed  the  four  notes  sued  on  and 
made  them  payable  to  Eliza  Kempner,  who 
subsequently  transferred  them  to  the  plain- 
tiff bank.  It  was  also  alleged  In  the  petition 
that  the  notes  recite  that  they  were  given  In 
part  payment  of  the  porchase  money  for  a 
tract  of  land  conveyed  to  G.  B.  Brown  by 
Eliza  Kempner,  wlilch  recital  it  is  alleged 
was  an  Inadvert^ce  and  mutual  mistake, 
and  that  the  conveyance  was  in  fact  made  by 
J.  W.  Brown  to  O.  B.  Brown,  while  the  pur- 
chase-money notes  were  made  payable  to 
Mrs.  Kempner,  as  appears  from  the  deed 
made  by  J.  W.  Brown  to  Q.  B.  Brown.  The 
deed  referred  to  was  introduced  In  evidence 
and  showed  upon  Its  face  that  It  was  exe- 
cuted In  consideration  of  ten  promissory 
notes,  executed  on  that  day  by  G.  B.  Brown, 
and  made  payable  to  the  order  of  Mrs.  Kemp- 
ner, the  last  four  being  described  In  the  deed 
In  all  respects  as  they  are  described  In  the 
plaintiff's  petition  and  In  the  notes  put  In  ev- 
idence, except  those  mentioned  in  tbe  deed  do 
not  contain  the  recital  that  the  land  was  con- 
veyed to  G.  B.  Brown  by  Mrs.  Kempner,  and 
the  deed  showed  on  Its  face  that  It  was  made 
by  J.  W.  Brown  to  G.  R.  Brown,  and  that  it 
conveys  the  land  described  in  the  plaintiff's 
petition  and  In  express  terms  retains  a  ven- 
dor's Hen  to  secure  the  payment  of  the  notes. 

Considering  the  notes  and  deed  together, 
we  think  It  clearly  appears  that  tlie  recital 
in  the  notes  that  the  land  was  conveyed  by 
Mrs.  Kempner  to  G.  B.  Brown  was  a  mutual 
mistake  and  that  the  trial  court  committed 
no  error  In  holding  that  the  notes  sued  on 
were  secured  by  a  lien  uiwn  the  land  de- 
scribed In  the  petition.  It  was  not  shown 
that  Mrs.  Kempner  bad  ever  executed  a  deed 
to  G.  B.  Brown  conveying  any  land;  and  it 
Is  altogether  improbable  that,  on  the  very  day 
tliat  J.  W.  Brown  conveyed  to  G.  B.  Brown 
the  200  acres  of  land  here  Involved,  Mrs. 
Kempner  also  conveyed  to  G.  B.  Brown  an- 
other 200  acres  of  the  Amoa  Bawls  leagoe 


and  received  from  blm  four  notes,  exactly 
similar  as  to  amount  date  of  maturity,  rate 
of  Interest,  etc.,  tO'  the  notes  described  in 
the  deed  from  J.  W.  Brown. 

[3]  2.  The  notes  sued  on  are  numbered  7, 
S,  9,  and  10;  and,  according  to  Its  face.  No.  7 
was  past  due  beCoie  the  STilt  was  brought, 
and,  as  that  note  contained  a  stlpnlatlon  pro- 
viding that  the  failure  to  pay  it  when  due 
would  authorize  the  holder  to  declare  all  the 
not^  due,  the  plaintiff  bank  ^ercised  its  op- 
tion In  that  r^rd  and  sued  on  all  the  notes. 
The  defendant  Brown  undertook  to  plead 
and  prove  that  the  first  note  had  been  paid 
before  the  plaintiff  dected  to  declare  all  the 
notes  due,  and  thertfore  the  plaintiff  was  not 
only  not  entitled  to  recover  on  that  note 
but  that  the  suit  was  prematurely  brought 
on  tbe  others.  The  plea  of  appellant  alleged 
the  following  facts  as  constituting  such  pay- 
ment: "Defendant  would  further  show:  That 
on  January  11,  1912,  this  defendant  sent  to 
H.  Kempner,  who  Is  a  firm  composed  -  of 
Eliza  Kempner,  tbe  original  payee  of  the  said 
notes,  the  sum  of  $410.30  in  Galveston  ex- 
change at  Galveston,  Tex.,  the  said  sum  be- 
ing the  principal  of  note  No.  7,  $320,  and  In- 
terest due  on  note  No.  7,  and  also  the  inter- 
est accrued  to  December  31, 1911,  upon  notes 
Nos.  8,  9,  and  10;  said  notes  Nos.  8  and  9 
^ch  being  for  tbe  snm  of  $320,  and  note  No. 
10  being  for  $330,  and  each  of  jsald  notes 
bearing  Interest  at  tbe  rate  of  7  per  cent  per 
annum  from  date  until  paid.  That  said  mon- 
ey was  deposited  to  protect  the  payment  of 
said  note  No.  7,  together  with  interest  on 
notes  Nos.  8, 9,  and  10,  and  that  the  said  mon- 
ey was  deposited,  however,  under  an  agree- 
ment and  understanding  that,  if  O.  B,  Brown 
lost  his  homestead  claim  to  said  land  in  a 
controversy  then  pending  in  the  Bankrupt 
Court  of  the  United  States,  he  would  have  the 
right  to  withdraw  the  money,-  but  It  was  un- 
derstood between  the  defendant  and  Kemp- 
ner that  tbe  said  deposit  would  protect  the. 
said  note  In  so  far  as  this  defendant  was 
concerned  from  maturing,  and  therefore  tbe 
protection  against  its  payment  until  said 
question  as  to  the  homestead  in  the  Bank- 
rupt Court  should  be  decided,  and  that  it 
the  said  defendant  should  lose  Ills  claim  to 
the- said  homestead,  then  he  should  have  the 
right  to  withdraw  said  sum  of  $410.30.  That 
the  said  defendant  did  lose  his  homestead 
claim  to  the  said  land  In  the  Bankrupt  Court, 
and  the  decision  was  there  rendered  that  the 
said  lands  herein  was  not  the  homestead  of 
the  bankrupt  G.  B.  Brown,  the  defendant 
In  this  case,  and  that  thereafter,  on  the  1st 
day  of  October,  A.  D.  1912,  and  prior  to  the 
purchase  by  the  plaintiffs  In  this  case  of  the 
said  notes,  this  defendant  drew  upon  H. 
Kempner  for  the  $410.30  so  deposited  with 
said  H.  Kempner  to  protect  the  said  note  No. 
7  and  the  accrued  Interest  on  the  said  notes 
Nos.  8,  9,  and  10,  the  payment  of  which  said 
draft  was  by  the  said  H.  Kempner,  a  firm 
composed  of  Eliza.  Kempner,  refused,  and 
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tbat  the  said  Kempoer  now  retains  in  bis  pos- 
session tlie  said  som  of  ^IQJSO,  wblCh  was 
placed  with  him  tor  the  protection  of  said 
Dote  No.  7  and  the  Interest  on  said  notes 
Nob.  8,  8,  and  10^  which  matnred  December 
ai,  191L" 

We  agree  with  coonael  fbr  appellee  that  Oie 
facts  stated  In  the  plea  do  not  constltate 
what  is  termed  In  law  a  payment,  and  ap- 
pellant did  not  allege  and  prove  that  Mrs. 
Kon^ier  was  insolvent,  and  therefore  in 
equity  he  was  entitled  to  bare  the  special 
deposit  referred  to  in  the  plea  treated  as  a 
payment  npon  the  notes.  In  fact,  the  record 
Indicates  that  It  will  be  to  appellant's  bene- 
fit for  the  lodgment  In  tUs  case  to  be  af- 
flxmed  and  be  paid  through  the  foreclosure 
sale  of  the  land,  appellant's  interest  in  which, 
it  seems,  has  been  sold  in  tto  bankruptcy 
proceeding  and  purchased  by  B.  D,  Norrell, 
who  sought  to  interrenok  Mow,  if  this  course 
Is  pursued,  then  Mrs.  Kempner  will  be  owing 
anwllant  Hl-0.80;  the  amount  of  his  special 
d^Muit,  and  there  Is  nothing  in  the  record  to 
Indicate  that  he  cannot  compel  payment  of 
the  same.  And  it  is  undoubtedly  true  toat; 
if  he  coUecte  that  money  from  Hrs.  Kempner, 
the  affirmance  of  this  Judgment  will  result  in 
no  loss  to  him,  if  the  Judgment*  is  satisfied 
with  property  In  which  he  now  has  no  Inter- 
est; but;  on  tbe  contrary,  it  would  seem  Quite 
to  his  adTantas&  It  he  lias  been  dirested 
of  all  of  his  interest  tn  tbe  land  luTolved,  we 
can  readily  see  why  the  purchaser  of  his 
interest  would  be  Interested  In  having  the 
special  deposit  referred  to  treated  as  a  pay- 
ment upon  title  plalntilFs  deb^  becanae  such 
payment  would  Inure  to  his  benefit,  whereas, 
if  the  deposit  Is  not  so  treated,  then  It  be- 
longs to  appellant,  and  he  is  that  much  brt- 
ter  off  than  he  would  be  If  it  was  credited  on 
his  indebtedness  to  the  plaintiff. 

[4, 1]  3.  Conceding  that  counsel  for  appel- 
lant are  correct  In  the  contrition  that  the 
trial  court  committed  error  when  It  admitted 
In  evidence  proof  of  tbe  bankruptcy  proceed- 
ings against  G.  R.  Brown,  Including  the  sale 
of  his  Interest  In  the  land  here  Involved,  the 
only  barm  that  resulted  ther^om  to  appel- 
lant is  tbe  failure  of  the  decree  to  award  to 
him  the  remainder  of  the  proceeds  of  the 
foreclosure  sale  after  paying  the  Judgment 
and  costs,  and  that  error  will  be  corrected  In 
this  court  For  some  reason,  not  apparent 
to  this  court,  the  trial  court  struck  out  Nor- 
vell's  plea  of  intervention;  and,  after  doing 
so,  there  was  no  pleading  before  the  court 
tliat  authorized  proof  of  what  had  been  done 
In  the  tmnkmptcy  court  After  that  plea 
was  stricken  out  the  litigation  was  between 
the  plaintUI  bank  and  the  defendant  O.  R. 
Brown,  and  the  rights  of  no  one  else  shoidd 
have  been  considered.  But,  even  if  it  bad 
been  proper  to  consider  such  rights.  It  was 
wholly  Impropn  for  the  trial  court  to  incor- 
porate In  Its  decree  a  provision  directing  the 
sheriff,  upon  any  contingency,  to  pay  the  sur- 


plus proceeds  from  the  sale  of  tbe  land  to 
such  person  as  the  sheriff  might  conclude 
was  the  ecjuitable  owner  of  the  land  and  en- 
titled to  such  ezoesB.  Who  was  entitled  to 
such  excess  was  a  question  of  law  which 
should  have  been  detomined  and  decreed  by 
the  trUI  court;  and,  being  a  Judicial  Ques- 
tion, that  court  committed  fundamental  error 
whcm  it  undertook  to  delate  to  the  aberitt 
the  dedslon  of  tbat  question.  Sutdt  decision 
involves  the  exercise  of  a  Judicial  function, 
which  the  court  could  not  delegate  to  the 
sheriff. 

Therefore  that  pcrtlra  of  the  Jud^ent  of 
the  trial  court  relating  to  the  disposition  of 
whatever  surplus  m^  ronaln  aftra  paying 
the  Judgment,  interest;  and  coste  will  be  set 
aside,  and  the  Judgment  so  retormed  as  to 
require  the  sheriff  to  pay  such  surjdus  to 
appellant;  and,  as  thus  reformed,  the  Judg- 
ment will  be  affirmed. 

Reformed  and  affirmed. 


BURTOK  &.  BEARD  v.  NACOGDOCHES 
CRATE  &  LUMBER  CO. 
(Court  of  Civil  Ap];>eals  of  Texas.  Texarkana. 
Nov.  20,  1913.) 

1.  Sales  (|  161*)  —  Cohtbacis  —  Constbuo- 

TION. 

Where  defeodaDts  ordered  a  car  of  crates  to 
be  shipped  to  third  persons,  the  sellers,  by  deliv- 
ering tue  shipment  to  the  carrier  in  the  time 
stipulated,  comply  with  tbe  contract  and  are  en- 
titled to  recover  the  purchase  price,  even  though 
the  shipment  ia  so  delayed  that  the  consignees 
refuse  to  receive  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {S  377-380;  Dec  Dig.  |  161.  •] 

2.  Sales  (5  82*)— Conteacts— Constbuctiow. 

Where  goods  are  ordered  to  be  delivered  to  a 
third  person  and  charged  to  defendant,  the  pur- 
chase price  cannot  be  collected  until  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.     220-233;  Dec  Dig.  §82. •] 

3.  Sales  (§  79*)— Contbacts— "F.  O.  B." 

Where  a  defendant  ordered  one  car  of 
crates  complete  6%  t  o.  b.  Magnolia,  the  expres- 
sion merely  indicated  that  the  price  wss  to  be 
6%  cents,  including  freight  to  Magnolia,  and 
not  that  the  goods  were  to  be  delivered  at  that 
place. 

[Ed.  Note.— For  otber  cases,  see  Sales,  Gent. 
Dig.  iS  214r-216 ;  Dec  Dig.  |  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2636;  voL  8,  p.  7669.] 

Appeal  from  Nacogdoches  County  Court; 
June  C.  Harris,  Special  Judge.' 

Action  by  the  Nacogdoches  Crate  A  Lum- 
ber Comiuny  against  Burton  ft  Beard.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

King  &  King,  of  Nacogdoches,  for  appeU 
laut  V.  E.  Middlebroolc  and  Ii^aham  & 
Hodges,  all  of  Nacogdodies,  for  appellee. 

HODGES,  J.  In  1905  the  appellee  was 
engaged  In  the  business  of  manufacturing 
and  selling  crates  and  fruit  baskets  at  Nac- 
ogdoches, Tex.    In  July  of  that  year  it  re- 
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celved  the  following  order  from  the  appel- 
lants, Burton  A  Beard: 

"Mt  Selman,  Texas,  July  6.  1905.  Nacog- 
doches Orate  ft  Lumber  Company,  Nacog- 
docbes,  Texas — Gentlemen:  Inasmuch  as 
the  phone  service  was  so  poor  this  afternoon 
when  we  were  trying  to  talk  to  you,  we 
thought  we  had  better  write  you  also.  The 
order  was  as  follows:  Ship  to  Gibson  & 
Williams  at  jUagnolia,  Arkansas,  one  car 
8,000  pine  head  crates  complete  at  6%4  t. 
o.  b.  Magnolia.  Ship  at  once  and  follow 
with  tracer.  Send  us  B/L  here,  also  In- 
voice. We  will  want  about  forty  days  on 
this  car  in  order  to  allow  parties  time  to  sell 
their  ftrult  Your  prompt  attmtiaii  will 
oblige  Burton  &  Beard. 

"P.  S.  If  you  can  allow  ns  a  brokerage 
on  this  car  seme  will  be  appreciated." 

Afl  in&eated  In  tbe  above  letter,  there 
had  been  some  previous  ne^tiatlons  be- 
tween the  parties  over  a  long  distance  tele- 
phone, but  it  Is  not  contended  that  the  let- 
ter quoted  above  does  not  contain  substan- 
tially all  the  terms  and  condittous  of  the 
contract  between  the  parties.  The  evidence 
shows  that  the  goods  were  delivered  by  the 
appellee  to  the  carrier  at  the  point  of  ship- 
ment within  the  time  contemplated  by  the 
parties,  consigned  to  Gibson  &  Williams  as 
directed.  The  following  is  introduced  in 
evidence  as  the  substance  of  the  way  bill; 

"Houston  East  ft  West  Texas  Railway 
Company.  Date:  7/11/1905.  Series:  S.W. 
No.  6.  Ist  via  Sbreveport,  via  Texas,  via 
Arkansas,  Cotton  Belt.  Weight  at  Nacog- 
doches: 61,800.  Tare:  37,000.  Net:  24,800. 
Car  Initials:  S.  W.  No.  6132.  Shipper: 
N.  0.  &  L.  Co.  Consignee  and  destination: 
Gibson  ft  Williams,  Magnolia,  Ark.  Car 
crate  wMght:  30,000.  Date  and  authority: 
22.    Freight  charges:  ^9.00." 

For  some  reason,  due  probably  to  the  fault 
of  the  railway  company,  the  goods  did  not 
reach  their  destination  as  soon  as  Gibson 
ft  Williams  thought  they  should,  and  upon 
their  arrival  the  consignees  declined  to  re- 
ceive them.  Payment  being  demanded  and 
refused,  the  appellees  brought  this  suit  in 
the  county  court  against  the  appellants. 
Burton  ft  Beard,  and  the  Houston  East  & 
West  l^xas  Railway  Company  for  the  par- 
chase  price  of  the  goods.  A  trial  before 
the  county  Judge  without  a  jury  resulted  in 
a  Judgment  for  the  appellees  against  the 
appellants,  Burton  ft  Beard,  for  the  amount 
sued  for.  It  appears  that,  upon  exceptions 
Interposed  by  the  railway  company  In  tbe 
trial  court,  It  was  dismissed  from  the  suit 

[1,2]  There  are  several  assignments  of 
error,  but  all  of  them  in  substance  complain 
of  the  action  of  the  court  in  rendering  a 
Judgment  against  the  appellants  in  view  of 
tbe  evidence  presented.  It  is  contended  that 
under  the  undisputed  facts  the  contract  be- 
tween the  parties  was  one  by  which  tbe  sell- 
er bound  itself  to  deliver  the  goods  to  Gib- 


son ft  Williams  at  Magnolia,  Ark.,  and 
that,  this  contract  not  having  been  complied 
with,  the  appellants  incurred  no  liability ; 
that  the  proper  remedy  of  the  appellee  was 
against  the  railway  company  for  damages 
for  conversion.  The  trial  court  did  not 
put  that  construction  on  the  contract  but 
held  that  the  app^ee  had  complied  with 
its  agreement  when  it  delivered  the  goods 
to  the  carrier  within  the  time  stipulated  by 
the  parties.  In  this  we  think  the  court  was 
correct  Grief  ft  Bro.  v.  Sellgman,  82  S.  W. 
533;  Orthweln'B  Sons  v.  Wichita  MUl  ft 
Elevator  Co.,  32  Tex.  Glv.  App.  600,  75  S. 
W.  364.  It  is  true,  as  contended  by  counsel 
for  the  appellants,  that,  when  the  parties 
to  a  contract  of  this  kind  stipulate  that  the 
seller  shall  deliver  the  goods  to  the  con- 
signee at  some  particular  destination,  the 
purchase  price  cannot  be  collected  till  the 
goods  are  delivered  in  accordance  with  the 
contract.  According  to  the  terms  of  the  let- 
ter relied  on  as  showing  the  contract  be- 
tween these  parties,*  tbe  goods  were  to  be 
consigned  to  Gibson  ft  Williams  at  Mag- 
nolia, Ark.,  and  time  was  given  to  the  ap- 
pellants for  the  payment  of  the  purchase 
price. 

[3]  The  expression  "at  6%^  f.  o.  b.  Ma^ 
nolla"  does  not  necessarily  imply  that  the 
goods  were  to  be  delivered  f.  o.  b.  at  Mag- 
noUa.  It  merely,  indicated  that  the  price 
was  to  be  6%  cents  with  the  freight  al- 
lowed. 

The  Judgment  of  the  county  court  Is  af- 
firmed. 


WILLETT  V.  HEBRIN  at  aL 

(Court  of  Givil  Appeals  of  Texas.  Galveston. 
Oct  17,  1913.) 

1.  JusnCBS  OF  THB  PeAOK  (J  141*)— APPEAL— 
JtrSISDIOTIOH. 

The  county  court  acquires  do  jurisdiction 
upon  appeal  in  an  action  originating  In  the  jus- 
tice court  but  over  which  that  tribunal  was  mtb- 
out  jurisdictioa. 

[Ed.  Note.— -For  other  ca&ea.  see  Justices  of 
the  Peace,  Cent  Dig.  SI  467-476;  Dec  Dig.  § 
141.*] 

2.  Justices  or  thb  Pbaci  (S  44*)— Acnons— 
Plbadinq. 

In  an  action  in  justice  court  the  jurisdic- 
tional amount  Is  determined  by  the  amount 
shown  in  the  statement  of  the  cause  of  action ; 
hence,  where  the  petitioa  stated  a  cause  of  ac- 
tion for  the  recovery  of  $200  delivered  to  de- 
fendant under  an  agreement  that  he  should  re- 
pay on  demand,  the  jurisdiction  of  the  Justice 
court  is  not  ousted  by  the  general  averment  of 
$500  damages  for  tbe  defendant's  refusal  to  pay. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  ||  157-172;  Dec  Dig.  | 
44.*] 

3.  Justices  of  the  Peace  (j  91*)— AcnoHs— 
Jurisdiction— Petition. 

A  petition  in  an  action  in  justice  court,  al- 
leging that  plaintiff  delivered  S200  to  defendant 
receiving  his  obligation  in  writing  to  repay  the 
money  on  demand,  with  interest  but  that  de- 
fendant failed  to  repay  tbe  same,  states  a  cause 
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of  action  Tipoa  oontract.  and  the  claim  of  ioter- 
e&t,  being  for  intereBt  eo  nomine  and  not  as  dam- 
ages, does  not  oust  the  juetice  of  jurisdiction. 

[Ed.  Note.— For  other 'cases,  see  Justices  of 
the  Peace.  Cent  Die  K  307-^23;  Dec.  Dig.  S 

4.  JvBTion  or  thk  Peacs  ({  1S9*)— Afpeait— 
DBncTiTK  Bond — Effect— Retxew—Habic- 

LXBB  EbBOB. 

Where  plaintiffs*  cause  of  action  was  dis- 
missed by  the  justice  and  the  onl;  judgmeDt 
against  them  was  for  costs,  no  bond  is  required 
to  perfect  an  appeal  to  the  count;  court;  and 
hence  the  defendant  cannot  move  to  dismiss  the 
appeal  because  the  bond  given  was  defective. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peac^  Cent  Dig.  H  544.  650-678;  Dec 
Dig.  f 

5.  Justices  or  the  Peace  (|  46*)— Acnoirs— 
JuBi^DicTzoN— Pleading. 

In  an  action  in  justice  court  where  de- 
fendant set  up  a  counterclaim  allegine  several 
amounts,  the  total  of  which  exceeded  {200,  the 
counterclaim  was  beyond  the  jurisdictioQ  of  the 
justice,  even  tbouch  defendant  prfiyed  for  a  re- 
covery of  only  $200. 

[Ed.  Noter— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  173-176;  Dec.  Dig.  | 

6.  Jcbtices  of  the  Peace  (|  174*)— Review— 
Habuless  Ebbob. 

Where  defendant's  counterclaim  was  be- 
yond the  jurisdiction  of  the  justice  court  de- 
fendant cannot  complain  that  on  appeal  to  the 
coun^  court  that  tribunal  improperly  allowed 
plaintiS  to  interpose  a  d^enae  not  i^eaded  in 
the  justice  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |S  tt65-6d3 ;  Dec.  Dig.  fi 
174.*] 

7.  Appeal  and  Ebbob  ^  742*)— Review- As- 

SIOHMEnTS. 

AaaignmentB  of  error  complaining  of  the 
charge,  when  not  followed  by  propositions  sub- 
joined to  a  sufficient  statement  to  explain  the 
propositions,  as  required  by  rule  31  (142  S.  W. 
xiii),  will  not  be  considered  on  sppeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  3000;  Dec.  Dig.  {  742.*1 

8.  InTEBXST  ({  81*)— Rbcovebt— AUOUNT. 

Where  an  obligation  providing  for  the  re- 
tnm  of  money  did  not  stipulate  any  rate  of  in- 
terest tlie  obligee  can  recover  only  the  legal 
rate  of  6  per  cent 

(Ed.  Note. — For  other  cases,  see  Interest 
Cent  Dig.  H  64-67 ;  Dec  ^gTl  81.*] 

9.  Appeai.  and  Ebbob  ({  1068*>— Review  — 
Harmless  Ebbob. 

In  an  action  on  an  obligation  providing  for 
the  payment  of  $200,  without  mention  of  inter- 
est the  error  of  the  court  in  charging  that  the 
jury  might  6nd  for  plaintiffs,  with  10  per  cent, 
interest  is  harmless,  where  the  record  does  not 
show  that  tliey  did  so  find  and  the  judgmoit  for 
plaintiff  only  carries  6  per  cent 

[Ed.  Note.— For  other  cases,  see  Appaal  and 
Error.  Cent  Dig.  H  4225-4^  4280;  Dea  Dig. 
1 1068.*] 

Appeal  from  Newton  County  Court ;  W.  B. 
Qrsy,  Jadgfe 

Action  by  Mrs.  S.  P.  Herrin  and  otben 
against  H.  H  WlUett,  begun  in  justice  court, 
where  ttifi  cause  was  dismissed.  Vrom  a 
Judgment  for  plslntUT  on  appeal  to  the  coun- 
ty court,  defendant  appeals.  Affirmed. 

Forse  &  Wigley,  of  Newton,  for  appellant 
Wigbtman  &  Hancock,  of  Newton,  for  ap- 
pellees. 


PliSiASAMTSr  0.  J.  This  suit  was  brou^t 
by  appellees  against  the  appellant  in  a  Jus- 
tice oonrt  of  Newton  county.  PlalntiflW  orig- 
inal petition  filed  in  the  Justiee  court  on 
August  29,  Idll,  contains  the  following  al- 
legations and  prayer:  "That  heretofore,  to 
wit,  on  the  SOtb  day  of  August,  1907,  de- 
fendant executed  and  deUrared  to  plalntUf 
bis  obUgaUtm  in  writing  to  pay  to  idalntlfl 
in  the  sum  of  $200,  which  obtlgatlon  was 
glvea  tot  $200  in  cash,  vrtilcb  plaintiff  de- 
livered to  defendant  to  be  ketft  for  plaintiff 
by  defendant  subject  to  ber  ordw ;  Chat  at 
the  time  of  recelTlng  said  $200  d^oidant 
agreed  to  pay  plaintiff  10  per  c«at  Interest 
on  said  $200  for  such  Ume  as  lie  shonld  keep 
said  money;  that  said  obligation  In  writing 
is  hereto  attached  and  made  a  part  hereof; 
that  said  sum  of  $200  and  Interest  thereon 
at  10  per  cent.  Is  now  due  and  unpaid ;  and 
that  dtfendaat,  tlumgh  often  reauested,  has 
hitherto  fidled  and  refosed  and  still  refuses 
to  pay  the  same  or  any  part  there^  to 
plaintiff's  damage  In  the  sum  of  $600. 
Wherefore  plaintiff  prays  Uie  eonrt  that  de- 
fendant be  cited  to  a.ppeKr  and  answ^  this 
petition  and  that  she  hare  Judgment  for  ber 
debt  In  tiie  sum  ot  $200  and  interest  and 
cost  of  suit,  and  for  such  other  and  further 
relief,  special  and  general,  in  law  and  In 
equity,  and  that  she  may  be  entitled  to  and 
in  duty  bound  will  ever  pray,"  etc. 

The  defendant  on  the  day  the  cause  was 
called  for  trial  In  the  Justice  court  filed  a 
motion  to  dismiss  the  suit  on  the  ground 
that  the  amount  in  controveray  was  beyond 
the  Jurisdiction  of  the  court  He  also  filed 
an  answer  conteining  a  general  demurrer 
and  a  special  exception  challenging  the  pe- 
tition on  the  ground  that  it  showed  on  Ito 
face  that  plaintiffs'  cause  of  action  accrued 
more  tban  four  years  before  the  suit  was 
filed,  a  general  denial,  and  the  ffdlowlng  plea 
of  offset  or  counterclaim:  "Now  comes  the 
defendant  In  the  above  cause,  by  bis  attor- 
ney, and  says  that  the  said  plaintiff  before 
and  at  the  time  of  the  commencement  of 
this  suit,  to  wit,  on  the  29th  day  ot  August, 
1911,  was  and  stlU  Is  Indebted  to  this  de- 
fendant in  the  sum  of  $200  for  a  doctor  bill 
for  39  trips  made  by  the  defendant  to  visit 
the  plaintiffs'  child  while  sick,  which  Is  rea- 
sonably worth  ^  per  trip,  whI<A  makes  the 
sum  of  $195,  by  cash  paid  by  defendant  to 
plalntifC,  $10,  for  medicine  sold  and  d^Yered 
to  the  plaintiff  by  defendant,  $8.90.  That 
said  Tisita  were  made  to  see  the  plaintiffs' 
child,  while  sick,  at  the  special  instance  and 
request  oi  plaintiff,  and  that  said  medicine 
was  sold  and  delfrered  to  the  plaintiff  by 
the  defendant  at  the  special  Instance  and  re- 
quest of  tbe  plaintiff,  and  that  said  $10  in 
cash  was  paid  to  the  plaintiff  by  this  defend- 
ant at  the  special  instance  and  request  of 
the  plaintiff;  In  consideration  whereof  the 
said  plaintiff  promised  and  became  liable  and 
bound  to  pay  this  defendant  the  sum  of  $200 


•Tor  other  csmb  see  aams  topic  snd  lecUon  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  a  Rep'r  Induces 


Digitized  by 


Google 


28 


161  SOUTHWESTERN  BEPORTEB 


fTex. 


for  prices  chained  therefor,  which  said  Btim 
of  money  1b  so  due  and  unpaid,  and  it  Is  yet 
due  this  defendant  by  the  plaintiff,  as  above 
set  forth,  which  exceeds  the  dkmages  sus- 
tained by  the  plaintiff  by  reason  of  the  mat- 
ters allied  In  their  petition,  and  out  of 
which  said  sum?  this  defendant  Is  ready  and 
willing,  and  hereby  offers,  to  offset  and  al- 
low to  the  safd  plaintiffs  the  full  amount  of 
their  said  damages,  and  of  tills  he  is  ready 
to  verify.  Wherefore  the  defendant  prays 
Judgment  of  the  court,  that  the  plaintiffs 
take  nothing  by  their  suit,  and  that  this  de- 
fendant do  have  and  recover  from  them 
Judgment  for  all  costs  in  this  behalf  ex- 
pended," 

The  Justice  court  sustained  the  motion  to 
dismiss  for  want  of  Jurisdiction  and  entered 
the  following  Judgment:  "On  this  the  4th 
day  of  November,  A.  D.  1911,  came  on  to  be 
heard  the  above-entitled  and  numbered 
cause.  The  plaintiff  appeared  by  attorney 
and  announced  ready  for  trial,  whereupon 
came  the  defendant  by  attorney  and  pleaded 
to  the  Jurisdiction  of  this  court  After  hear- 
ing said  plea  and  argument  of  counsel,  the 
court  was  of  the  opinion  that  the  law  Is 
with  the  defendant,  and  that  said  plea  In  all 
things  be  sustained,  and  that  said  cause  be 
dismissed  for  want  of  Jurisdiction,  and  that 
the  defendant  recover  of  and  from  the  plain- 
tiff all  costs  In  this  behalf  expended,  for 
which  let  execution  Issue."  Plaintiffs  ex- 
cepted to  the  Judgment  and  gave  notice  of 
appeal  to  the  county  court  of  Newton  county. 
Thereafter  plaintiffs  executed  an  appeal 
bond,  and  the  transcript  from  the  Justice 
court  was  duly  filed  In  the  county  court 

Defendant  moved  in  the  county  court  to 
dismiss  the  suit  on  the  ground  that  the 
amount  In  controversy  was  beyond  the  Juris- 
diction of  the  Justice  court,  and  therefore 
the  county  court  acquired  no  Jurisdiction  by 
the  appeal,  and  also  on  the  ground  that  the 
appeal  bond  was  fatally  defective  because  it 
ndsdescrlbed  the  Judgment  appealed  from. 

Plaintiffs  filed  an  exception  to  defendant's 
counterclaim  or  plea  of  offset  on  the  ground 
that  the  amount  claimed  in  said  plea  was 
beyond  the  Jurisdiction  of  the  Justice  court, 
and  also  excepted  to  said  plea  on  the  ground 
that  the  cause  of  action  therein  set  up  by 
defendant  was  barred  by  the  statute  of  limi- 
tation of  two  years.  They  also  pleaded  a 
general  denial  and  limitation  of  two  years. 
The  defendant  excepted  to  the  plea  of  limi- 
tation on  the  ground  that  it  was  not  plead- 
ed in  the  Justice  court 

The  motion  to  dismiss  and  all  of  the  ex- 
ceptions presented  by  each  of  the  parties 
were  overruled  by  the  court.  The  cause  was 
tried  with  a  Jury  and  resulted  In  a  verdict 
in  favor  of  the  plaintiffs  for  the  sum  of 
9129.^.  Upon  this  verdict  judgment  was 
rendered  In  favor  of  plaintiffs  for  said 
amount,  with  interest  from  date  of  the  Judg- 
ment at  the  rate  of  6  per  cent,  per  annum. 

We  Bliall  not  discuss  the  Tarloiu  assign- 


ments of  error  In  detail  but  will  content  ouiv 
selves  with  a  decision  of  the  material  ques- 
tions presented  by,  appellant's  brief.  It  Is 
first  contended  that  the  trial  court  erred  In 
not  sustaining  appellant's  motion  to  dismiss 
for  want  of  jurisdiction  because:  First  the 
-petition  shows  that  the  amount  in  controver- 
sy was  $500,  which  amount  is  above  the  Ju- 
risdiction of  the  Justice  court;  and,  second, 
that  the  Interest  claimed  la  the  petition  was 
claimed  as  damages  and  not  as  interest  eo 
nomine,  and  that  such  damages,  added  to  the 
$200  claimed,  produced  a  sum  beyond  the  Ju- 
risdiction of  the  justice  court 

[1]  It  is  unnecessary  to  dte  authority  to 
sustain  the  proposition  that  If  the  Justice 
court  In  which  the  suit  originated,  was  with- 
out Jurisdiction,  the  county  court  acquired 
no  Jurisdiction  by  the  appeal,  and  the  only 
question  for  us  to  determine  is  whether  upon 
the  face  of  the  petition  the  amount  in  con- 
troversy was  beyond  the  Jurisdiction  of  the 
Justice  court 

[2]  The  only  question  upon  this  issue 
wlilcb  presents  any  difficulty  Is  whether  the 
general  allegation  In  the  petition  that  by  the 
failure  and  refusal  of  the  defendant  to  pay 
the  $200  and  Interest,  In  accordance  with  his 
contract,  the  plalntiffa  were  damaged  In  the 
sum  of  $500,  coupled  with  the  prayer  of  the 
petition  for  general  and  special  relief,  shows 
that  the  amount  in  controversy  was  the  sum 
of  $500.  It  has  been  generally  held  that  the 
amount  shown  in  the  statement  of  the  cause 
of  action,  and  not  the  amount  for  which  re- 
covery la  sought  in  the  prayer  of  the  peti- 
tion, must  be  looked  to  In  determining  the 
amount  In  controversy  In  a  suit,  and  that  the 
sum  of  the  items  shown  In  the  statement  of 
the  cause  of  action,  and  not  the  general  state- 
ment of  the  amount  claimed  to  be  due,  vrlll 
determine  the  question  of  what  Is  the  amount 
In  controversy.  Railway  Co.  v.  Coal  Co.,  102 
Tex.  478,  119  S.  W.  294;  Railway  Co.  v. 
Hood,  125  S.  W.  983 ;  Times  Pub.  Co.  v.  Hlli, 
36  Tex.  Civ.  App.  389,  81  S.  W.  806 ;  Oppen- 
heimer  &  Co.  v.  Fritter,  3  WiUson,  Civ.  Cas. 
Gt  App.  S  263.  In  all  of  these  cases,  except 
the  one  last  cited,  the  question  was  whether, 
when  the  sum  shown  to  be  due  in  the  state- 
ment of  the  cause  of  action  was  above  the 
Jurisdiction  of  the  court,  the  plaintiff  could 
confer  Jurisdiction  upon  the  court  by  prayli^ 
for  a  sum  within  the  jurisdiction.  What- 
ever conflict  on  tills  question  there  may  have 
formerly  been  in  the  authorities,  It  Is  now 
well  settled  that  the  prayer  of  the  petition 
will  not  control,  and  that  the  amount  in  con- 
troversy Is  the  sum  of  the  Indebtedness 
shown  iu  the  statement  of  the  cause  of  ac- 
tion. In  the  case  last  cited  this  rule  was  ap- 
plied where  the  petition,  as  In  the  instant 
case,  contained  In  addition  to  a  specific  state- 
ment of  the  Indebtedness  due  by  the  defend- 
ant, which  was  an  amount  within  the  JuiIb- 
dlction  of  the  court,  a  general  allegation 
that,  by  the  failure  of  the  defendant  to  pay 
the  indebtedness  so  due,  tiie  plalntlS  was 
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damaged  In  a  named  Bum  wblcb  was  abore- 
tile  Jarlsdlctlon  of  the  conrt  The  court  In 
that  case  said:  "This  suit  being  upon  a  prom- 
isaory  note^  it  is  manifest  that  plalntifT  could 
recorer  no  more  than  legal  Interest  as  dam- 
ages, and  In  fact  his  snlt  Is  brought  to  re- 
iser no  more  than  the  principal  and  Inter- 
est of  the  debt  The  ad  damnum  allegation 
in  the  petition  claiming  f 1,000  damages  is 
surplusage  and  should  tuive  been  so  treated. 
The  real  amount  in  controversy  was  the  debt 
and  interest  thereon,  and  of  this  amount  the 
court  liad  Jurisdiction."  This  decision  was 
approved  and  followed  by  the  Court  of  Ap- 
peals for  the  Fifth  District  In  the  case  of 
BUls  T.  Bank,  38  Tex.  Civ.  App.  619,  86  S. 
W.  776,  in  which  case  a  writ  of  error  was  re- 
fused by  our  Supreme  Court 

The  general  rule  seems  to  be  tliat  when  the 
demand  is  on  a  note  or  contract  that  the 
principal  and  interest  due  upon  the  instru- 
ment declared  upon  will  control  the  amount 
ct  the  Jndgm^t  that  should  be  rendered  In 
the  case,  regardless  of  the  amount  claimed 
in  the  general  ad  damnum  allegation,  and  If 
the  sum  laid  as  damages  In  the  ad  damnum 
allegation  does  not  correspond  with  the 
amount  of  the  principal  and  interest  due  on 
the  note  or  contract,  it  will  be  regarded  as  a 
clerical  mlQtrlslon.  Kennedy  t.  Young,  25 
Ala.  B63;  Johnson  t.  Bider,  84  Iowa,  50,  50 

N.  w.  se. 

We  think  tiie  deddons  abore  cited  sustain 
the  trial  Judge  In  his  holding  that  the 
amount  In  controversy  in  this  cause  was  Qie 
9200,  wiOi  interest,  and  not  tiie  sum  of  $B00 
alleged  to  be  the  damages  sustained  by  the 
plalntiib  because  of  tite  fitilure  of  defendant 
to  pay  the  amount  due  upon  his  contract. 

[S]  The  second  gnnmd  upon  which  the  Ju- 
risdiction of  tiie  Jnstice  court  Is  attacked  is 
wholly  nntwaUe.  There  is  no  elenumt  of 
tort  in  tile  caoae  of  action  alleged  by  plain- 
tiffs, and  the  interest  claimed  is  not  claimed 
as  dam^es.  The  demand  Is  npon  a  contract 
for  th9  payment  of  money,  and  tiie  statute 
allows  interest  upon  such  demand  from  the 
time  the  payment  was  due,  which  in  this 
ease  was  upon  the  request  or  demand  of  the 
plainUtts.  Olearly  in  snch  case  the  interest 
claimed  is  claimed  as  interat  eo  nomine  and 
not  as  damages.  Schula  t.  Teagman,  02  Tex. 
480,  49  S.  W.  1031.  This  disposes  of  appel- 
lant's motion  to  dismiss  Oie  appeal  becaiue 
tile  Justice  conrt  was  witliout  Jurisdiction. 

[4]  The  next  contoiUon  la  that  the  trial 
court  erred  In  refusing  to  iHamiiw  the  appeal 
on  the  ground  that  tiie  appeal  bond  01ed  in 
the  Justice  court  was  fotally  def eettve  In  that 
It  misdescribed  the  Judgmcait  ajqiiealed  from. 
TtAa  objection  to  the  bond  is  sustained  by 
the  record,  but  the  trial  court  did  not  err  in 
refusing  to  disndss  the  appeal  on  this  ground. 
OAe  Jndgment  in  the  Justice  conrt  being 
against  plainUffli  for  cost  only,  tiiey  wen  not 
reqnlTed  to  execute  an  appeal  bond  in  order 
to  penteet  their  appeal  to  the  county  court 
Ballway  Co.  t.  Stock  Farm,  01  Tex.  628,  45 


S.  W.  375.  No  appeal  bond  having  been  re- 
quired, it  necessarily  follows  that  the  trial 
court  properly  refused  to  dismiss  the  appeal 
on  the  ground  that  the  bond  filed  by  plain- 
tiffs was  insnffident 

[6, 1]  Defendant's  exception  to  plaintiffs' 
plea  of  limitation  against  defendant's  coun- 
terclaim on  the  ground  that  said  plea  was 
not  filed  in  the  Justice  court  was  valid,  but 
the  refusal  of  the  court  to  sustain  the  excep- 
tion was  not  prejudicial  to  appellant  because 
the  counterclaim  was  for  (m  amount  beyond 
the  Jurisdiction  of  the  Justice  court,  and 
plaintiffs'  pl«i  to  the  Jurisdiction  of  the  court 
to  hear  and  determine  bwSx  oonnterdaim 
should  hare  beoi  sustained.  The  sum  of  the 
amounts  alleged  to  be  due  by  said  connt^r- 
clalm,  before  set  out,  exceeded  the  amount  of 
which  the  justice  conrt  had  Jurisdiction,  and 
under  the  authorities  before  set  out  that  sum 
was  the  amount  In  controversy,  notwith- 
standing the  defendant  only  a^ed  to  re- 
cover the  sum  of  $200.  It  goes  without  say- 
ing that  the  appellant  cannot  complain  of 
the  refusal  of  the  trial  court  to  sustain  ex- 
ceptions to  a  plea  of  limitation  against  a 
claim  which  could  not  liave  been  adjudicat- 
ed In  the  suit 

[7-9]  The  several  assignments  of  error 
complaining  of  the  charge  of  the  court  are 
not  entitied  to  consideration  because  none  of 
them  is  followed  by  a  sufficient  statement 
from  the  record  as  required  by  rule  31  (142 
S.  W.  xiii).  If  this  objection  to  the  assign- 
ments should  be  waived  and  all  of  them  be 
considered,  the  only  one  which  presents  any 
error  la  that  complaining  of  the  paragraph 
of  the  chaise  which  permits  the  Jury  to  find 
in  favor  of  plaintiffs  for  10  per  cent  Interest 
on  the  amount  due  upon  the  instrument  on 
which  the  suit'  is  based.  This  instrument  Is 
as  follows:  "Aug.  30th,  1901.  Received  of 
Mrs.  S.  P.  Terry  the  sum  of  ^200.00  two  hun- 
dred dollars  the  same  to  be  taken  care  of  and 
returned  at  her  request  at  any  time.  [Signed] 
H.  L.  WUlett,  M.  D."  No  interest  being  stip- 
ulated in  the  written  instrument,  In  the  ab- 
sence of  allegations  and  proof  of  fraud  or 
mistake,  plalntKb  oould  not  show  by  parol 
that  the  agreement  between  the  parties  was 
that  defendant  should  pay  interest  on  the 
$200  at  10  per  cent  and  only  the  legal  rate 
of  6  per  cent  could  be  recovered.  But  the  er- 
ror of  the  court  in  submitting  to  the  Jury  the 
question  of  whether  the  parties  agreed  that 
the  $200  ahonld  bear  Interest  at  the  rate  of 
10  per  pent  was  harmless  because  the  record 
falls  to  show  that  the  Jury  found  in  favor  of 
plaintilCs  on  this  issue,  and  the  Judgmrat  ren- 
dered by  the  conrt  only  bears  6  per  cent  in- 
terest 

The  appellees  would  be  entitled  to  a  revei^ 
sal  of  the  Judgment  on  their  cross-assignment 
complaining  of  the  refusal  of  the  Mai  court 
to  sustain  their  exception  to  appellant's  conn- 
tendalm  on  the  ground  that  the .  amount 
claimed  thereon  was  beyond  the  Jurisdiction 
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of  the  Justice  court,  but  they  ask  tbat  the 
Judgment  be  affirmed. 

There  being  no  error  In  the  record  of 
which  the  appellant  can  complain,  the  appel- 
lees being  satisfied  with  the  Judgment,  not^ 
withstanding  the  error  against  tbem  in  sub- 
mitting appellant's  counterclaim  to  the  Jury, 
it  follows  that  the  Judgment  should  be  affirm- 
ed, and  it  is  so  ordered. 

Affirmed. 


BATGLIFF      BATOLIFF  et  aL 

(Court  of  Oivil  ADpeals  of  Texas.  Galveston. 
Nor.  11, 1913.  Reheariiv  Denied  Dec.  4, 
1913.P 

1.  Appeal  Awn  Ebbor  (§  877*)— Persons  Bb- 

TITLBD  TO  AUJEQK  EBROB. 

In  trespass  to  try  title,  where  plaintiff 
counted  on  adverse  possession,  and  duendaut 
set  up  that  the  property  was  deeded  to  her  as 
truBtee,  and  that  she  held  for  the  beneficiary, 
plaintiff  cannot  complain  tbat  the  court  al- 
lowed the  beneficiary  to  file  a  plea  of  inter- 
vention setting  up  the  same  facts  as  those  al- 
leged by  defendant;  the  rights  of  the  benefi- 
ciary under  the  tmst  not  affecting  his  claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3500-3572;  Dec.  Dig.  { 
877*i 

2.  TbUSTB  (8  31*)— ESTABLISHMBNT. 

A  showing  of  accident,  fraud,  or  mistake 
is  not  necessary  to  ingraft  a  trust  upon  a 
deed  conr^ng  tte  legal  dtle  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  42;  Dec  Dig.  i  31.*] 

3.  Appeal  ano  Ebbob  (|  194*)— ExcEPnoNa-; 
Waives. 

Exceptions  to  the  answ<>r  of  an  Intervener, 
where  not  called  to  the  attention  of  the  trial 
court,  must  be  regarded  as  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  1241-1246;  Dee.  Dig.  8 
194.*] 

4.  EvinBNcn  (I  698*)  — Weight  and  Sum- 

OIENOT. 

A  finding  of  fact  in  a  cause  tried  to  the 
court  without  a  jury  may  be  based  upon  the 
positive  testimony  of  one  witness,  though  it 
was  contradicted  by  that  of  another. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  2450-2452;  Dec  Dig.  f  508.*] 

5.  AnVEBSB  POSSEBSIOH  (|  86*)  — ■  AOTIONS — 
EVIDBMCE— SUFFICIENOT. 

In  trespass  to  try  title,  when  plaintiff 
claimed  only  by  adverse  possession,  evidence 
held  sufficient  to  sustain  a  hiding  that  the  hold- 
ing' was  not  adverse  for  the  whole  period  of 
limitation. 

[Ed.  Note.— For  other  caaes,  see  Adverse  Pos- 
session, Cent  Dig.  H  313.  498-603,  656,  657, 
660,  668.  6^-^;  Dec  Dig.  |  86.^] 

6.  Advbbsb  PosaEssion  (S  43*)— Possbsbion 
or  Tbustbe. 

Where  a  party  who  held  land  in  trust  for 
another,  although  his  conveyance  was  absolute 
on  its  face,  possessed  the  property  adversely  to 
other  claimants,  the  trustee's  adverse  holding 
Inured  to  the  benefit  of  the  cestui  que  trust 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  II  213-224;  Dec  Dig.  i 
43.*] 


7.  Teial  (I  397*)  —  FrwDiwos  —  Svppobi  in 

Plbadinqs. 

In  trespass  to  try  title  plaintiff  counted  on 
adverse  possession,  and  defendant,  who  was  his 
former  wife,  alleged  that  the  property  was  con- 
veyed to  her  by  an  absolute  deed  to  hold  in 
trust  for  her  stepfather,  that  her  possession 
and  that  of  plaintiff  was  with  his  consent,  and 
that  the  beneficial  interest  in  the  property  be- 
longed to  the  stepfather's  heirs,  ic  appeared 
that  after  tiie  stepfather  bad  pnrdiased  the  land 
suit  was  brought  against  hun,  in  which  the 
plaintiff  recovered,  but  that  the  property  was 
quitclaimed  to  the  stepfather  and  defendant 
Held  that  as  defendant  traced  no  title  through 
the  quitclaim  deed,  and  as  plaintiff  made  no 
claim  thereunder,  he  could  not  insist  that  the 
court  should  have  found  that  such  deed  gave 
defendant  an  interest  in  the  property,  part  of 
which  would  pass  to  him  aa  community  estate; 
there  being  no  foundati«l  fbr  those  claims  In 
the  pleadings  or  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  940-945;  Dec.  Dig.  |  397.*] 

An>eal  Crom  District  Court,  Jefferson 
County;  J.  M.  Gonley.  Judge. 

Action  by  mi  Batdiff  against  Sarah  Bat- 
cltff,  in  which  Lou  Turner  intervened.  From 
a  Judgment  for  defendant  and  Intervener, 
plaintiff  appeals.  Affirmed. 

y.  A.  Coillns.  of  Beaumont,  for  aK>ellant 
W.  W.  Cruse,  of  ISeaumont,  for  appeUees. 

McMEANS,  J.  Action  of  trespass  to  try 
title  brought  by  Eli  BatclifC  against  Sarah 
Ratcllff  to  recover  one-half  of  a  certain 
tract  of  land  in  Jefferson  county.  In  addi- 
tion to  the  ordinary  allegations  In  suits  of 
trespass  to  try  title,  the  plaintiff  pleaded 
the  statute  of  limitations  of  ten  years.  De- 
fendant answered  by  general  denial  and  a  plea 
of  not  guilty  and  further  pleaded  that  In  1893 
the  land  in  controversy  was  deeded  to  her  by 
one  George  Turner,  the  deed  reciting  a  con- 
sideration of  $1  paid  and  love  and  affection, 
but  that  said  deed  was  In  fact  a  deed  In 
trust,  and  that  no  title  passed  or  was  intend- 
ed to  be  passed  thereby,  and  that  there  was 
no  real  consideration  for  its  execution,  but 
that  said  deed  was  made  by  said  George 
Turner  to  her  in  order  that  she  and  the 
plaintiff,  EU  Batcllff,  who  was  then  her 
husband,  might  get  a  house  built  on  the  land, 
and  with  the  understanding  and  agreement 
that  the  land  would  be  reconveyed  by  plain- 
tiff and  defendant  to  said  George  Turner  at 
some  future  date.  Lou  Turner,  alleging  that 
she  was  the  widow  of  George  Turner,  deceas- 
ed, and  that  he  left  no  children,  that  the 
land  in  question  was  community  property 
and  that  she  was  his  sole  heir,  that  there 
had  been  no  administration  of  the  estate  of 
said  George  Turner,  deceased,  and  no  neces- 
sity for  any,  intervened  in  the  suit,  alleging 
In  substance  the  same  facts  alleged  by  Sarah 
Batcliff,  and  furOier  pleading  the  statutes  of 
limitation  of  five  and  ten  years.  The  case 
was  tried  before  the  court  without  a  Jury 
and  resulted  tn  a  Judgment  for  the  interven- 
er, Lon  Turner,  and  from  this  Judgment  the 
plaintiff  has  appealed. 


*For  other  casss  sm  ssme  topic  and  seotloii  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  BarlM  A  B^'r  Indexw 
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The  court  upon  proper  reqaest  of  appe- 
lant filed  findings  of  fact  and  conclusionB  of 
law.  The  evidence  In  the  record  justifies  the 
following  fact  findings,  which  In  substance 
accord  with  the  conrt's  findings  of  fact:  The 
land  in  contcoTersy  was  deeded  to  Oeoige  Tur- 
ner, the  hnaband  of  Intervener,  Lou  Turner, 
by  Long  4  Co.  on-March  16, 1882.  On  Octo- 
ber 6,  1803,  Qeorge  Turner  conveyed  to  de- 
fmdant  Sarah  RatclUT,  his  atepdau^ter,  the 
land  in  controversy;  the  deed  reciting  as  a 
consideration  the  payment  of  fl  and  I'ove 
and  affection,  and  was  so  conveyed  for  the 
purpose  ot  enabling  said  Sarah  RatcUff  and 
ber  husband,  the  plaintiff.  Ell  RatcUff,  to 
mortgage  the  land  In  order  to  secure  lumber 
to  build  a  house  thereon  for  a  home.  It  was 
understood  and  agreed  between  Oeorge  Tur- 
ner and  Sarah  and  Ell  RatcUff  at  the  time  of 
the  execution  and  delivery  of  this  deed  that 
Eli  should  build  the  lumse  and  pay  for  it, 
and  that  be  and  his  wife,  Sarah,  should  use 
and  oeeupy  the  same  as  ttieir  home.  It  was 
also  understood  and  agreed  at  the  time  said 
deed  was  made  that,  after  the  purposes 
above  stated  had  been  acoomidlshed,  the 
land  ahontd  be  reoonveyed  to  Geo^  Turner 
hy  Sarah  and  EU,  but  said  conv^ance  was 
never  made.  The  bouse  was  built  in  the 
spring  ot  189B  by  Geoi^e  Turner  and  Ell 
RatcUff.  Turner  paid  part  of  the  purchase 
money  tor  the  lumber  that  went  into  the 
booa^  and  Eli  paid  the  balancck  Bli  and 
Sarah  moved  into  tiie  house  July  4, 1886,  and 
occupied  it  contlnuonsly  ontU  the  wring  of 
1901,  at  which  time  tbey  moved  to  the  cUy 
of  Beannxmt  and  oocopled  a  boose  belonging 
to  Oeorge  Turner,  where  they  resided  for 
three  years  witbout  paying  any  rent  therefor, 
and  dnring  said  time  Oeorge  Turner  had  the 
actual  possession  ot  the  land  in  controversy 
ocenpylng  and  uelng  it,  keeiAng  np  the  fences, 
raising  crops  on  it,  and  rented  the  boose  to 
tenants,  and  collecting  and  keeping  the  rents. 
In  April,  1903,  Eli  and  Sarah  moved  back 
-  on  the  land  and  lived  there  until  September 
28,  IRll,  when  BU  abandoned  Sarah  and 
moved  into  tlw  dty  of  Beaumont  but  Sarah 
retained  possession  of  the  land  through  a 
toiant  Thereafter  Sarah  aned  EU  for  .and 
obtained  a  divorce  and  it  was  after  this 
that  sai  brou^t  thl^  suit  £or  a  haU  interest 
in  the  land.  The  court  found  as  a  fact,  and 
the  evidence  in  the  record  Justified  the  find- 
ing, that  George  Turner  was  in  possession 
of  and  exercised  ownership  over  said  landi 
except  that  actoiUly  osed  by  EU  and  Sarah 
during  their  periodical  occupancy,  contlnn- 
oosly  from  ISSS  to  the  time  of  his  death  In 
1912,;  tiiat  he  paid  aU  taxes  on  the  land 
from  1888  to  1911,  inclusive;  firom  189S  to 
tlie  time  of  hia  death  he  cultivated  a  portion 
of  tlie  land  each  year  and  k^t  up  the  fenc- 
es and  at  various  times  sold  off  portions  of 
the  land  to  various  penons.  He  died  in 
Febmary,  1912,  and  there  is  no  administra- 
tion opon  his  estate  and  none  necessary. 
I4m  Tomer,  tbB  intervener,  la  bla  surviving 


wife  and  his  sole  h^.  After  George  Turner 
purchased  the  land  In  1882  from  Long  &  Co., 
suit  was  brought  a^lnst  him  In  the  district 
court  of  Jefferson  county  therefor,  and  the 
land  was  recovered  by  the  plaintiff,  and 
thereafter  the  successful  party  to  that  suit, 
v.  A.  ColUns,  conveyed  the  land  by  quitclaim 
deed  to  Sarah  Batclifl,  Oeorge  Turner,  and 
J,  V.  Flemmlng. 

On  the  trial  In  the  court  below  EU  Rat- 
cUff did  not  claim  the  land  in  controversy 
under  the  deed  from  Oeorge  Turner  to  Sarah 
RatcUff  but  asserted  title  only  under  the 
ten  years'  statute  of  limitation,  and  Sarah 
RatcUff  asserted  that  she  was  holding  the 
legal  title  thereto  in  trust  for  George  Turner. 

Under  sobstantially  the  foregoing  facts  the 
court  concluded  as  a  matter  of  law,  and  we 
think  correcUy  so,  that  the  proof  failed  to 
show  titie  In  EU  Ratdlff  under  the  ten  yeara' 
statute  of  limitation,  and  that  plaintiff  there- 
fore tuiving  no  titie  to  the  land,  and  defend- 
ant Sarah  RatcUff  asserting  that  her  posses- 
sion was  for  Oeorge  Turner,  Lou  Turner,  his 
sole  heir,  was  entiUed  to  recover,  and  ren- 
dered judgment  accordingly. 

[1 ,  2]  AppeUant  by  his  first  and  second  as- 
signments of  error  complains  of  the  refusal 
of  the  court  to  sustain  his  general  demurrer 
to  the  Intervener's  petition;  his  contention 
being:  First,  that  there  was  no  aUegation 
therein  of  fraud  or  mistake  In  the  execution 
of  the  deed  by  George  Turner  to  Sarah  Rat- 
cUff ;  and,  second,  that  the  facts  stated  there- 
in were  not  sufficient  for  setting  the  deed 
aside. 

As  stated  in  our  fact  findings,  appellant 
did  not  claim  under  the  deed  In  question  but 
only  under  his  claim  of  adverse  occupancy 
for  a  period  of  time  sufficient  to  perfect  the 
title  in  himself  by  limitation,  and  therefore 
the  question  of  whether  Sarah  RatcUff  held 
the  absolute  titie  to  the  land  under  the  deed 
to  herself  from  George  Turner,  or  whether 
she  held  the  legal  title  in  trust  for  him, 
were  matters  of  no  concern  to  appellant  We 
think  the  averments  of  the  pleading  assailed, 
when  tested  by  general  demurrer,  were  suffi- 
cient It  is  not  true  that  in  cases  such  as 
this  a  trust  cannot  be  ingrafted  upon  a  deed 
which  upon  its  face  shows  the  legal  titie  in 
the  grantee,  except  where  there  are  other 
aUegatiotts  to  show  that  tbB  failure  to  ex- 
press the  trust  In  the  deed  itself  was  tiie  re- 
sult of  acddent,  fraud,  or  mistake^  Do 
Ferier  v.  Du  Perier,  126  S.  W.  10. 

[8]  AppeUant's  third,  fourth,  fifth,  seventh, 
and  ^ghth  assignments  of  error  are  predi- 
cated upon  the  aUeged  refosal  of  the  court  to 
sustain  his  sevwal  special  exceptions  to  the 
answer  of  the  Intervener.  The  record  does 
not  disclose  that  these  exceptions  were  caUed 
to  the  attentf  (m  of  the  trial  court  or  that  th^ 
were  ruled  upon ;  Uierefore  they  must  be  re- 
garded aa  waived.  MiUer  v.  Barler,  26  S.  W. 
1105 ;  Pullman  v.  Vanderhoeven,  ^  Tex.  Giv. 
App.  414, 107  S.  W.  147 ;  Sterling  v.  Railway 
Co..  38  Tex.  Civ.  App.  4S1,  86  &  W.  658. 
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[4]  The  ninth  aaalgnment  attacks  that  part 
of  the  court's  flDdlngs  of  fact  wherein  it  wa& 
found  that,  during  the  three  years  that  EU 
and  Sarah  RatclifT  did  not  live  on  the  land, 
George  Turner  collected  the  rents. 

The  eleventh  assignment  assails  the  find- 
ing of  the  court  to  the  effect  that  the  deed 
from  George  Turner  to  Sarah  Ratcllff  was 
executed  for  the  purpose  of  enabling  the  lat- 
ter to  mortgage  the  land  to  secure  lumber 
to  build  a  house  upon  It,  and  In  further  flnd- 
ing  that  there  was  an  understanding  between 
George  Turner  and  Ell  RatdUf  to  that  effect, 
and  in  further  finding  to  the  effect  that  It 
was  the  understanding  between  George  Tur- 
ner and  Ell  BatclifT  that  the  land  should  be- 
long to  the  former  but  should  be  occupied  by 
the  latter  and  his  wife  for  the  use  and  bene- 
fit of  George  Turner.  These  facts  were  tes- 
tified to  by  Sarah  RatcUff,  and,  although  her 
testimony  on  this  point  was  contradicted  by 
Eli,  It  nevertheless  warranted  the  findings 
complained  of. 

The  thirteenth  assignment  complains  that 
the  court  found  as  a  fact  that  the  convey- 
ance from  V.  A.  Collins  to  George  Turner 
passed  the  title  to  the  land  in  the  latter.  We 
do  not  find  that  the  court  so  found ;  the  only 
finding  In  that  regard  being  that  V.  A.  Collins 
"made  a  quitclaim  deed  to  George  Turner 
and  Sarah  Batcliff  for  the  land  in  contro- 
versy." 

[6]  By  his  fourteenth  assignment  appel- 
lant complains  that  the  court  erred  In  hold- 
ing that  the  evidence  failed  to  show  that 
plaintiff  had  title  under  the  ten  years'  stat- 
ute of  limitations,  and  in  further  holding 
that  the  burden  was  upon  plaintiff  to  make 
out  his  title  as  against  the  claim  of  Interven- 
er, who  was  claiming  the  title  against  both 
plaintiff  and  defendant  He  contends  In  his 
flrat  proposition  under  this  assignment  that 
where  the  undisputed  proof  shows  that  plain- 
tiff In  person  or  ,by  tenant  has  held  peaceable 
and  adverse  possession  of  a  tract  of  land  of 
160  acres  or  less,  cultivating,  using,  and  en- 
joying Uie  same  from  July  4,  1895,  to  Novem- 
tier  1,  1912,  it  Is  error  for  the  court  to  hold 
that  his  title  Is  not  perfect  under  the  statute 
of  ten  years'  limitation.  The  proposition  is 
sound  but  assumes  the  y&cj  question  In  Is- 
sue. Were  we  left  with  the  appellant's  testi- 
mony alone,  we  would  probably  conclude 
that  the  Judgment  against  him  was  radically 
wrong.  The  record  does  not  bear  out  the 
contention  that  the  undisputed  evidence 
shows  that  Ell  had  and  held  such  possession 
and  for  such  length  of  time  as  to  perfect  his 
title  by  limitation,  for  there  Is  abundant  evi- 
dence in  the  record  from  which  a  contrary 
conclusion  would  be  warranted.  In  this  con- 
nection Sarah  Batcliff  testified  that  during 
the  time  she  lived  on  the  land  she  was  hold- 
ing It  for  George  Turner;  that  she  beard  Eli 
admit  In  George  Turner's  presence  that  he 
was  not  claiming  the  land,  and  the  first  she 
knew  of  his  claiming  It  was  after  Turner's 
death;  that  she  had  discussed  wlUi  EU  the 


matter  of  reoonveyii^  the  land ;  that  he  did 
not  set  up  any  claim  to  It  then;  that  he 
would  not  claim  It;  and  that  he  said  the 
reason  why  he  would  not  do  anything  more 
on  the  place  was  because  it  was  not  bis.  Lou 
Turner  testified  that  Ell  "never  in  my  pres- 
ence claimed  Qie  land,  always  George's 
land.  He  told  me  it  was  George's  land. 
*  *  *  I  never  heard  him  claim  this  land 
until  after  George  died."  The  further  com- 
plaint in  the  fourteenth  assignment  that  the 
court  held  that  the  burden  of  proof  was  upon 
plaintiff  to  make  out  his  title  against  inter- 
vener does  not  appear  to  be  sustained  by  the 
record.  It  does  not  vffpeax  that  the  court 
made  any  ruling  as  to  wbo  bad  the  burden  oC 
proof  in  the  case. 

[6, 7]  By  his  fifteenth  assignment  appel- 
lant complains  that :  "The  court  erred  in  his 
conclusions  of  law  that  intervener  had  such 
title  or  possesion  of  said  premises  as  would 
entitle  her  to  recover  against  the  claim  of 
plaintiff  herein.  The  court  having  held  in 
paragraph  8  of  his  findings  of  fact  that  the 
quitclaim  deed  from  V.  A.  Collins  to  Sarah 
Batcliff,  George  Turner,  and  J.  V.  Flemmlng 
passed  title  to  the  grantees  to  the  land  in 
controversy,  he  erred  in  not  holding  that  at 
least  one-half  of  the  title  so  passed  In  said 
deed  to  Sarah  Batcliff  was  the  property  of 
Ell  Batcliff ;  it  being  shown  In  evidence  that 
Ell  Batcliff  and  Sarah  RatclUf  were  husband 
and  wife  at  the  date  of  the  execution  of  said 
deed,  and  it  not  being  shown  that  It  was  con- 
veyed to  Sarah  Batcliff  for  her  own  separate 
use  and  benefit"  Under  this  assignment  the 
following  proposition  Is  advanced:  "Where 
an  Intervener  claiming  against  both  plaintiff 
and  defendant  introduces  a  certain  deed  to 
show  common  source  and  attempts  then  to 
show  said  deed  Ineffectual  to  pass  title,  but 
offers  another  deed  from  another  source 
which,  If  effectual  to  pass  title,  puts  some 
Interest  In  plaintiff.  Intervener  must  then 
trace  the  common  source  of  title  to  tbe  sov- 
ereignty of  the  soil  and  show  it  superior  to 
tbe  other  title  she  has  Introduced  before 
she  will  be  permitted  to  recover  against 
plaintiff."  We  will  not  pause  to  determine 
the  accuracy  of  the  proposition  as  an  at>- 
stract  question  of  law.  That  it  has  no  appli- 
cation to  the  facts  of  thla  case  we  have  no 
doubt  We  repeat  that  the  court  did  not  hold 
that  the  deed  from  Y.  A.  Collins  passed  tbe 
title  to  Geoi^  Turner,  Sarah  BatcUff,  and 
J.  y.  Flemmlng.  The  court  found  as  a  fact 
that  neither  party  claimed  title  under  the 
deed  executed  by  George  Turner  to  Sarah 
Batcliff  in  1893.  This  finding  is  not  question- 
ed. The  court  further  found  that  the  plain- 
tiff claimed  the  land  under  the  statute  of 
limitation  of  ten  years.  This  finding  is  not 
attacked.  The  court  in  effect  further  found, 
and  we  think  the  finding  is  warranted  by  the 
evidence,  that  from  1895.  tbe  time  wb«i  Ell 
and  Sarah  moved  onto  the  land,  to  tbe  date 
of  George  Turner's  death,  such  possession  aa 
tbe^  held  was  held  for  Turner.  Any  title 
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perfected  by  their  adTerse  possession  inured 
to  Turner.  In  Thomson  t.  Welsmann,  98  Tex. 
170.  82  8.  W.  503,  the  Supreme  Court  holds 
that  one  who  has  bonght  and  paid  for  land, 
the  deed  to  which  was  taken  In  the  name  of 
a  third  party  who  held  in  trust  for  the  pnr- 
chaser,  could  prescribe  under  the  statute; 
the  other  requirements  of  the  statute  having 
been  falfllled.  See  Eirby  v.  Hayden,  44  Tex. 
CiT.  App.  207,  W  S.  W.  747.  It  is  true  that 
the  deed  by  V.  A.  Collins  might  have  Tested 
title  to  a  portion  of  the  land  In  Sarah  and 
at  such  a  time  as  to  make  It  the  community 
property  of  Sarah  and  Eli,  but  Sarah  did 
not  assert  title  under  this  deed  bttt  asserted 
that  such  title  as  she  held  was  held  in  trust 
for  George  Turner.  Ell  did  not  claim  title 
under  this  deed  but  expressly  asserted  title 
by  limitation ;  and,  having  so  pleaded  and 
having  failed  to  prove  the  allegations  of  his 
petition  in  this  r^rd,  he  was  not  entitled 
to  recover. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgmmt  of  the  court  below  la  af- 
firmed. 

Affimwd- 


WILBORN  V.  TERRY  et  aL 

<G(nirt  ot  Civil  Appeals  of  Texas,  Galveston. 
Oct  81.  1913.    Rehearing  Denied 
Dee.  4,  1913.) 

1.  Waters  and  Waikb  CouBflBs  (1  118*)  — 
StntFACB  WA-ncxa. 

Where  a  lower  landowner  erects  a  dam 
or  other  obstructioo  which  prevents  ordinary 
snrface  wa ten  from  flowing  over  his  land,  thus 
obfltructing  natural  drainage,  thoogh  not  inter- 
fering with  the  water  course,  he  Is  not  liable 
for  injuries  caused  to  the  lands  of  oUier  pro- 
prieton  upon  which  the  surface  waters  are 
thrown  bexik. 

[Kd.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  128-130;  Dec. 
Dig.  S  118.*P 

2.  Watbss  and  Watbs  Ooubses  (I  38*)  ~ 
What  Constitutes  "Wateb  Couess*'  — 
Mabss. 

A  depression  of  the  ground  in  a  fiat 
marshy  country,  filled  with  rank  vegetation, 
from  B  quarter  of  a  mile  to  a  mile  In  width, 
with  no  defined  banks  and  no  channelt  and 
through  whicb  water  only  oozes,  Is  not  a  water 
course. 

WEd.  MotSw— Vor  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  30;  Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
toL  8,  pp.  7410-7413,  7833.1 

8.  Waters  and  Wateb  Coubsis  (|  118*)  — 

SCBFACB  WaTKBS. 

A  landowner  who  erected  a  dam,  thus  col- 
lecting surface  waters  in  a  lake  upon  his  own 
property  and  retaining  them  so  that  they  were 
thrown  back  on  the  land  of  higher  proprietors, 
is  liable  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {|  128-130;  Dec. 
Dig.  I  118.*] 

4.  Waters  and  Wateb  Coubses  ($  128*)'— 
SuBFACB  Waters— Actions. 

In  an  action  for  damages  for  damming  a 
lake  so  that  surface  waters  were  collected  and 


thrown  back  on  plaintiff's  land,  evidence  held 
insufficient  to  show  that  the  dam  cast  water 
upon  plaintifTs  land,  at  moat  showing  only  that 
it  prevented  the  surface  water  from  flowing  off 
as  rapidly  as  before. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg.  %%  ISO,  141,  142; 
Dec  Dig.  S  120.*] 

Appeal  fi»m  District  Court,  Ghambeni 
County;  K  B.  Higlitower,  Judge. 

Action  by  Oeoi^  F.  WUboru  against  X  W. 
Terry  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

A.  W.  Marshall  and  R,  J.  McMurrey,  both 
of  Anahuac,  and  B.  B.  Pickett,  Jr.,  of  lib- 
erty, for  appellant  C.  F.  Stevens,  of  liber- 
ty, and  Balllnger  Mills,  of  Galveston,  for  ap- 
p^lees. 

REE8B,  J.  The  following  statement  of 
the  nature  and  result  of  the  suit  is  taken 
from  appellant's  brief,  which  la  admitted  by 
appellees  to  be  correct: 

The  appellant,  George  F.  Wilbom,  filed 
this  suit  on  August  16,  1912,  against  J.  W. 
Terry,  Daniel  Ripley,  and  F.  G.  Pettibone. 
Before  trial  the  suit  as  to  Pettibone  was  dis- 
missed. Recovery  of  damages  In  the  sum  of 
^,534  Is  sought,  and  to  support  his  action 
appellant  alleged  that  he  is  the  owner  of  sec- 
tions 1,  8,  and  7,  T.  &  N.  R.  R.  Co.  survey, 
in  Chambers  county,  which  are  located  north- 
east and  east  of  Lake  Stephenson,  and  that 
about  December,  1910,  and  January  and 
February,  1911,  defendants,  having  leased 
said  lake,  and  a  strip  of  land  bordering  and 
entirely  surrounding  same,  from  the  owners 
thereof,  constructed  a  dam  at  the  bead  of 
Gordy  Marsh,  Into  whicb  Lake  Stephenson 
flows,  said  dam  being  2,410  feet  in  length 
and  2  feet  high ;  that  the  natural  outlet  and 
drainage  of  Lake  Stephenson  Is  into  said 
Gordy  Marsh,  which  flows  Into  Lone  Oak 
bayou,  and  that  bayou  empties  Into  Trinity 
Bay;  that  such  course  Is  the  natural  flow 
and  drainage  of  the  water  from  plaintiff's 
said  lands  when  not  obstructed,  and  that 
other  lands  in  the  vicinity  thereof  drain  Into 
Lake  Stephenson,  but  that  the  dam,  as  erect- 
ed by  defendants,  did  and  does  obstruct  the 
naturarflow  of  water  from  Lake  Stephenson 
and  banks  the  water  up  In  said  lake,  thus 
obstructing  the  natural  flow  of  the  waters  of 
said  lake  and  that  which  falls  upon  the  ad- 
joining lands  and  naturally  flows  Into  said 
lake,  thereby  backing  said  waters  utx>n  plain- 
.tllTs  lands  and  causing  same  to  remain 
thereon,  thus  damaging  and  destroying  the 
grass  and  for  a  time  depriving  him  entirely 
of  his  pasture,  to  which  purpose  only  Is  the 
land  devoted,  and  that  that  Is  practically 
its  only  value.  Plaintiff  further  alleged  that 
defendants  still  maintain  said  dam,  and  ttiat 
the  natural  flow  of  the  waters  of  said  iMkc 
Stephenson  and  adjoining  lands  is  thereby 
obstructed,  and  that  the  water  will  thereby 
be  caused  to  continue  to  back  up  and  cover 
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plalntifrs  land,  u  atiove  sCated.  If  said  ob- 
struction Is  permitted  to  remain.  In  addi- 
tion to  the  damages  prayed  for,  an  Injunc- 
tion Is  asked  to  require  defendants  to  re- 
move tbe  dam  and  permit  tbe  waters  from 
said  Lake  Stephenson,  and  those  that  ac- 
cumulate therein  from  adjoining  lands,  to 
flow  therefrom  In  their  natural  course,  as 
above  Indicated,  without  obstruction. 

Terry  answered  by  general  denial  and 
pleaded  spedaUy  that  he  and  his  associate 
had  leased  from  the  owner  the  body  of  water 
known  as  Lake  Stephenson  and  a  strip  of 
land  200  feet  in  width  around  the  lake,  and 
that  he  had  had  the  dam  In  question  erected 
for  the  purpose  of  preventing  tbe  inflow 
of  salt  water  from  the  bay  Into  the  lake  in 
order  to  prevent  the  killing  of  vegetation  in 
the  lake  and  to  preserve  tbe  water  fresh  for 
use  as  drinking  water  for  his  cattle.  The 
pur[>08e  In  preventing  tbe  destruction  of  tbe 
vegetation  by  salt  water  was  to  preswve  and 
Increase  the  value  of  the  lake  for  banting 
,  purposes.  Wild  docks  resorted  to  tbe  lake  to 
feed  upon  this  vegetation.  It  Is  not  neces- 
sary further  to  set  out  tbe  allegations  of  de- 
fendants' xdeadlncsL  Bl^ey  ad<q;ited  Terry's 
answer. 

The  case  was  tried  with  a  Jury,  and,  aft- 
er the  conclusion  of  the  evidence,  the  court 
Instructed  the  Jury  to  return  a  verdict  for 
defendants,  which  was  done,  and  Judgment 
rendered  accordingly*  from  vUdi  plaintUf 
appeals. 

Lake  Steph^iBon  (sometimes  spoken  of  as 
White's  Lake)  Is  a  body  of  shallow  water, 
never  more  than  about  two  feet  deep,  col- 
lected In  a  natural  depression  of  the  ground 
in  the  flat  plain  lying  along  tbe  bays  con- 
necting with  the  Gulf  of  Mexico.  The  lake 
is  about  one  mile  wide  and  about  1^  miles 
long.  It  Is  fed  by  the  collection  of  rainwater 
naturally  draining  into  It  as  surface  water 
from  the  surrounding  territory  and  Is  much 
resorted  to  by  wild  ducks  during  the  winter, 
which  feed  on  the  vegetation  of  the  lake. 
The  entire  surrounding  territory  is  flat  and 
marshy  but  affords  pasturage  for  cattle.  At 
the  north  end  of  the  lake  there  is  a  wide  de- 
pression of  the  ground,  which  extends  north- 
wardly to  Lone  Oak  bayou,  which  leads  Into 
Trinity  Bay.  During  seasons  of  heavy  rain- 
fall, flUing  up  the  lake  with  surface  water 
above  tbe  level  of  this  marsh,  this  water 
drains  off  from  Lake  Stephenson  throi^h 
this  marsh  into  Lone  Oak  bayou  and  thus 
finds  Its  way  into  Trinity  Bay,  and  in  the 
same  way,  at  seasons  of  very  high  tides,  the 
waters  of  Trinity  Bay  find  their  way, 
through  this  bayou  and  marsh,  into  the  lake. 
The  undisputed  evidence  with  regard  to  this 
marsh  is  that  it  is  simply  a  depression  of 
the  ground  with  no  defined  banks,  varying  in 
width  from  a  quarter  of  a  mile  to  a  mile 
or  more.  The  length  of  the  dam,  at  tbe  Junc- 
tion with  the  lake,  2,410  feet.  Indicates  Its 
width  at.that  point  About  miles  below 
this  dam  there  b^lns  sometbing  like  a  de- 


fined way  of  exit,  or  water  course,  called 
Lone  Oak  bayou.  The  bed  of  tfaia  marsh  la 
covered  with  a  rank  growth  of  grass  and 
sea  cane.  There  Is  no  defined  cbannel  In 
the  marsh  for  the  pass^e  of  water,  wbich 
Just  oozes  through  the  vegetation  In  the 
marsh  without  perceptible  current  Appel- 
lant is  the  owner  of  three  sections  of  land 
lying  north  and  east  of  Lake  Stephenson. 
The  nearest  point  of  any  one  of  these  sec- 
tions Is  from  a  half  to  thre^uarters  of  a 
mile  from  the  lake,  and  east  of  It  These 
sections  are  inclosed  and  used  by  appellant 
for  pasturage  for  his  cattle.  This  land  Is 
all  low,  flat,  and  marshy,  and  after  anything 
like  a  heavy  rainfall,  before  as  well  as  since 
the  erection  of  the  dam,  at  least  that  part  of 
the  land  claimed  to  be  affected  by  the  back- 
water from  the  lake  on  account  of  the  erec- 
tion of  the  dam  Is  to  some  extent  covered 
with  wat^.  This  Bur&ce  water  falling  on 
appellant's  land  finds  an  outlet,  some  of  It 
Into  East  Bay,  and  some  of  It  Into  Lake 
Stephenson.  The  evidence  leaves  no  doubt 
that  tbe  erection  of  tbe  dam  obstructs  to 
some  extent  the  outflow  of  water  from  the 
lake  through  Oordy  Marsh,  whenever  there 
la  a  Bufl^dent  accumulation  of  water  in  the 
lake.  The  surrounding  country  is  so  fiat 
that  engineers,  in  making  surveys,  compute 
elevation  In  Inches  and  fractions  thereof. 

[1,  2]  App^nfs  contentions  are  generally 
that  by  reason  of  the  dam  In  question,  after 
a  heavy  rainfall,  the  water  accumulating  In 
the  lake  backs  up  over  and  upon  bis  land 
and  remains  there  for  sncfa  a  length  of  time 
as  to  injure  and  destroy  bis  grass.  It  is  not 
contended  that  water  would  not  accumulate 
and  lie  on  his  land  in  su(^  circumstances,  to 
some  extent,  without  this  dam,  but  that  It 
would  not  be  so  deep  and  remain  so  long.  Ap- 
pellant contends:  First,  that  Gordy  Marsh 
Is  a  water  course  and  on  this  account  its 
obstruction,  to  his  damage,  unlawful;  and, 
second,  that  if  this  is  not  true  the  effect  of 
the  erection  of  the  dam  Is  to  collect  in  the 
lake  tbe  surface  water  from  the  surrounding 
lands,  fllllng  up  the  lake  and  casting  the  wa- 
ter there  collected  back  npon  his  lauds,  and 
that  he  was  damaged  thereby.  If  there  was 
any  evidence  to  support  either  of  these  last 
two  cont^tlons,  the  case  should  have  been 
submitted  to  the  Jury.  These  questions  may 
be  more  satisfactorily  disposed  of  without 
conflnlng  ourselves  to  a  discussion  seriatim 
of  the  several  assignments  of  error  as  th^ 
are  presented  in  the  brief  of  appellant  It 
is  sufficient  to  say  that  the  questions  discuss- 
ed are  sufficiently  presented  by  the  assign- 
ments. If  the  effect  of  the  dam  was  only  to 
obstruct  or  prevent  the  outflow  from  o.ppel- 
lant's  land  of  the  surface  water  arising  from 
rain  falling  thereon  or  falling  on  other  lands 
surrounding,  and  which,  In  seeking  an  outlet, 
flowed  over  appellant's  lauds,  there  would  he 
no  liability  on  the  part  of  app^ees,  unless 
Gordy's  Marsh  had  tbe  characteristics  of  a 
water  oourseb   Passing  upon  this  last  ques- 
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tlon  lint,  on  concliwlon  Is  that  the  undis- 
puted evidence  shows  that  this  marsh  can- 
not be  treated  as  a  water  coarse  In  dealing 
with  the  qnestlona  presented.  The  Tarlous 
definitions  of  what  Is  meant  in  this  connec- 
tion by  water  coarse,  and  the  enumeration  of 
the  characteristics  thereof,  are  volamlnous, 
and  in  conforming  to  these  definitions  it  is 
sometimes  difficult  to  determine  whether  In 
the  particular  case  Qie  obstruction  of  the 
fiow  of  water  is  unlawful  on  this  account ;  but 
in  the  present  case,  we  think,  there  is  no  dif- 
ficulty, and  it  would  not  be  profitable  to  In- 
cumber this  opinion  with  a  discussion  of  the 
essential  characteristics  of  a  water  coarse, 
as  dlstlngnished  from  the  ordinary  flow  of 
surface  water  from  higher  to  lower  ground, 
as  determliied  by  the  general  topography  of 
the  country.  A  depression  of  the  ground,  in 
a  fiat  marshy  country,  from  a  quarter  of  a 
mile  to  a  mile  in  width,  with  no  defined 
banks  and  no  channd  in  tlie  depression  over 
the  entire  width  of  which  Burface  water 
passes,  without  perceptible  current,  to  lower 
ground,  has  not  an  element  of  a  water  course. 
Famham  on  Waters,  |  4S5a  et  seq. ;  40  Cyc: 
S53  et  seq. ;  Orom  t.  Lampasas,  74  Tex,  195, 
11  S.  W.  i086 ;  Gramann  v.  Eicboltx,  36  Tex. 
Qt.  App.  309,  81  S.  W.  756. 

[1,4}  While  appellees,  then,  would  not  be 
Uabto  If  the  effect  of  Qie  erection  of  the  dam 
would  be  merely  to  obstruct  the  drainage 
from  api>^nt'8  land  of  Its  natural  surface 
water  (Barnett  t.  Irrigation  Co.,  98  Tex. 
355,  83  Sw  W.  801,  lOT  Am.  St  Rep.  636),  he 
would  be  liable  If  sudi  eflFect  was  to  collect 
in  Lake  Stephenson  the  surface  water  failias 
upon  the  lands  surrounding  It  and  throw 
this  water  on  appeUanfa  lands.  Gembler 
T.  Bchterhoff,  07  8.  W.  813.  There  was  plen- 
ty of  testimony  that  ai^ellant^s  lands  were 
covered  with  water  after  a  heavy  rainfall, 
both  before  and  after  the  erection  of  tiie 
dam.  From  the  flat,  marshy  topography  of 
the  country,  this  was  Inerltable,  and  there 
was  plenty  of  teatlnumy  that  tbe  dam  ob- 
structed the  passage  of  water  out  of  Lake 
Stephttison  through  Gordy  Harsh.  This  also 
was  its  necessary  oonsequence;  Bat  tills  Is 
about  as  far  as  the  testimony  goes.  Appel- 
lant testified  that:  "Betore  the  building  of 
that  dam  I  nerer  did  see  water  backed  up 
on  my  land  and  pasture  between  my  pasture 
and  St^henson's  Lake  to  the  extent  I  saw 
It  last  winter ;  that  la,  I  do  not  think  it  was 
ever  a  foot  and  a  half.  Tbe  pasture  remained 
in  that  flooded  condition  from  December, 
1911,  until  Slarch."  The  evidence  showed 
that  this  was  a  seascm  of  unusually  heavy 
rainfalL  This  was  not  disputed.  The  nature 
of  the  country  must  be  considered  and  the 
distance  of  appellant's  land  from  the  lake. 
A  map  made  by  appellant's  witness  and  In- 
troduced in  evld^ce  by  him  shows  that  a 
point  of  one  of  appellant's  sections  runs  down 
to  within  8,468  varas  of  the  lake,  but  very 


little  of  his  land  lies  within  a  mile,  and 
most  of  it  was  much  over  a  mile  from  the 
la^e.  We  have  examined  the  evidence  very 
carefully ;  and  we  can  find  none  that  would 
have  authorized  a  verdict  for  appellant 
The  most  that  can  be  gotten  out  of  it  for 
appellant  is  that  on  account  of  the  erection 
of  the  dam,  the  surface  water  did  not  fiow 
off  as  readily  as  it  did  before.  To  the  extent 
tliat  tills  was  done  at  all,  the  case  falls  with- 
in the  doctrine  of  Barnett  v.  Irrigation  Co., 
supra,  and  does  not  come  within  the  doctrine 
of  Oembler  v.  Echterbofl,  supra. 

We  have  carefully  examined  the  several 
assignments  and  the  propositions  thereunder 
presented  In  the  able  brief  of  appellant  and 
conclude  that  none  of  them  presents  any 
ground  for  reversaL  The  trial  court  did  not 
err  in  instructing  a  verdict  for  appellees. 
Finding  no  error,  the  Judgment  Is  affirmed. 

Affirmed. 


PRIOKETT  V.  STEINEB  et  aL 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  14.  1913.) 

IifJUitonoN  (I  09*)— RIOBT  TO. 

Defendant,  the  pnqnietor  of  a  morias  lec- 
ture show,  agreed  to  admit  plaintiff  and  nis 
familv  free  in  consideration  for  permission  to 
use  the  walls  of  plaintiff's  boildlDg  as  supports 
for  the  roof  of  a  picture  show  and  a  strip  m  land 
adjae«at  to  the  walls.  HeU  that  defendant  be- 
ing insolvent  an  Injunction  restraining'  him 
from  refusing  plaintiff  and  his  family  perrois- 
cion  to  visit  his  show  was  proper,  where  de- 
fendant at  the  instance  of  his  lessor,  who  claim- 
ed that  plaintiff  had  no  right  to  the  strip  of 
land  In  question,  had  refused  such  permission, 
for  the  contEnuatloD  of  plaintiff's  visits  to  the 
show  wonld  not  affect  the  tiUe  to  the  land  in 
controveror,  and  the  denial  of  plalntUTa  light 
might  deprive  him  of  any  remedy  against  the 
denndant 

[Ed.  Nota^For  other  cases,  see  Injunction, 
Gent  Dig.  H  tl4-U6,  i^-B^  Dig.  |  50.*] 

Appeal  from  District  Cknirt,  C<dorado  Goon- 
i^;  M.  Kennon,  Judge. 

Suit  by  Dave  Stelner  and  others  against 
B.  B.  Prickett  From  an  order  granting 
temporary  injunction,  defendant  appeals. 
Affirmed. 

FL>EASANTS,  0.  J.  This  appeal  is  from 
an  order  of  the  district  Judge  of  Colorado 
county,  made  In  chambers,  granting  a  tem- 
porary injunction  In  a  salt  for  injunction 
brought  by  appellees  against  appellant  The 
petition  upon  which  the  Injunction  was  grant- 
ed alleges  In  substance:  That  plaintiffs  are 
the  owners  of  certain  lots  In  the  dty  of 
Columbus,  which  are  fully  described  In  tbe 
petition.  That  some  time  In  the  spring  or 
summer  of  1812  the  defendant,  who  was  tbe 
lessee  of  a  lot  adjolniug  the  lots  so  owned 
by  plaintiffs,  placed  a  temporary  uncovered 
Inclosure  around  said  lot  and  began  to  ex- 
hibit or  conduct  therein  a  moving  picture 
show.  That  said  indosur^  which  was  erect- 
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ed  wlfb.  plaintiff^  consent,  aumected  wltli 
tfae  walls  ot  the  bulldlnga  ritoated  on  Qie 
lota  owned  by  plalatlflCB  and  eorered  a  sfrlp 
of  land  along  tbe  aontli  line  of  me  ot  plain- 
tiffaf  lots  18  inchea  in  wldtb  and  66H  feet 
long  and  a  strip  along  tbe  east  line  of  tbe 
other  lot  owned  bj  plalntllU  8  feet  wide  and 
31^  feet  In  length.  *nliat  thereafter  defend- 
ant conceived  tbe  idea  of  continuing  tbe 
operatl<m  of  said  show  through  tfae  following 
winter,  and  In  order  to  "keep  out  tbe  cold 
and  rain  decided  to  place  a  roof  orer  said 
open  structure  and  was  proceeding  to  carry 
out  said  idea 'when  plalntift  protested  and 
caused  him  to  desist  and  to  refrain  from  ua- 
los  plaintiffs'  said  land  or  further  connect- 
ing with  tbelr  said  walls,  wbereupcm  defoid- 
ant  Importuned  plaintiffs  to  allow  him  the 
use  of  said  lands  and  walls  as  he  could  not 
conduct  blB  show  throughout  the  winter  with- 
out placing  a  cover  over  bis  said  structure, 
and  that  it  would  occasion  him  great  ex- 
pense and  loss,  It  plaintiffs  refused  him  tbe 
use  of  said  lands  and  said  walls,  In  that 
he  would  be  compelled  to  build  two  other 
independent  walls  upon  which  to  constmct 
his  said  covering,  and  he  did  then  and  tfaere 
promise  and  agree  with  plaintiffs  that,  If 
Idaintiflte  would  allow  him  to  continue  to  use 
said  lands  and  said  walls,  as  a  consideration 
therefor  that  plaintiffs  and  the  following 
parties  sbould  have  free  access  to  said  in- 
cloaure  and  to  the  nightly  performances  of 
his  said  picture  show,  and  which  right  was 
to  be  also  reserved  by  plaintiffs  so  long  as 
defendant  should  continue  to  operate  said 
theater,  and  that  they  would  not  be  prevent- 
ed from  such  access  and  attendance  nor  be 
charged  any  fee  for  admission  whatevw, 
said  parties'  names  being  as  follows:  Leo 
Stefner,  son  of  plaintiff,  and  his  'wife,  Susie 
E.  Stelner,  A.  L.  Stelner,  son  of  plaintiff,  and 
hU  wife,  Ruth  Stelner,  Vivian  Stelner  and 
Melvln  Stelner,  children  of  the  said  A.  L. 
Stelner  and  wife,  Mrs.  C.  Wampold,  mother 
of  Mrs.  Ruth  Stelner,  and  Emma  Moulden, 
a  small  girl  living  with  tbe  family  of  said 
A.  Ij.  Stelner.  Whereupon,  and  because  of 
said  consideration,  plaintiffs  accepted  said 
proposition,  and  because  of  which  defendant 
became  bound  and  obligated  himself  that  he 
would  allow  plaintiffs  and  said  above-named 
parties  free  access  and  entry  Into  said  theater 
and  said  nightly  performances,  as  aforesaid, 
without  let  or  hindrance  and  without  charge. 
That  Immediately  after  plaintiffs  had  ac- 
cepted said  proposition  defendant  at  once 
placed  a  roof  on  said  Inclosure,  Joining  same 
to  plaintiffs'  said  walls  and  otherwise  at- 
taching same  to  plaintiffs'  said  two  bulldi 
ings,  and  whicb  had  the  effect  of  obstructing 
said  light,  and  by  reason  of  which  defendant 
made  the  said  open  structure  a  warm,  com- 
fortable, weather  and  rain  proof  building 
and  which  It  so  continued  until  this  time. 
That,  acting  under  and  by  virtue  of  said 
agreement,  defendant  permitted  plaintiffs 
and  all  of  said  parties  above  mentioned  to 


enter  bis  aaU  tbeater  wlthoiat  dtarge  or 
molestatioB  and  to  attend  said  nightly  per- 
formances contlnuonsly  and  at  all  times  that 
they  so  desired  until  the  26tb  of  October,  A. 
D.  1912,  when  tbe  defvdan^  in  utter  disre- 
gard of  his  agreement  and  of  his  obligations 
not  to  refuse  plaintiffs  and  tbe  above-named 
parties  access  free  of  charge  in  Ills  said 
theata  and  to  bis  said  nightly  performances, 
and  hotwitliatanding  his  obUgationa  and 
agreemrat  that  he  would  collect  no  entrance 
fees  from  plalnUffs  or  said  above-named  par- 
ties, nxa  in  any  other  manner  hinder  or  xo- 
fose  them  admlaslrai,  aa  foresaid,  did  fall 
and  r^se  to  carry  out  and  comply  with 
bis  part  of  said  ocmtract  and  did  r^nae  to 
allow  plaintUb  and  the  above-named,  parties 
to  alter  aald  theater  and  to  attend  said 
nightly  performances,  and  did  refuse  to  allow 
them  to  80  enter  and  attend  said  performances 
free  ot  diarge,  but  on  tbe  contrary  did  de- 
mand that  plaintiffs  and  said  above-named 
pardes  should  pay  to  him  the  price  charged 
all  other  people  before  he  would  allow  tbem 
to  enter  said  theater  or  attend  his  said  nights 
ly  performances,  and  ■  did,  upon  plaintiffs' 
and  said  above-named  parties'  demanding 
such  entrance,  procure  the  services  of  an 
officer,  and  did  through  such  officer  prevent 
plaintiffs  and  said  above-named  parties  from 
entering  Into  said  theater  and  from  access 
thereto,  thereby  ejecting  plaintiffs  and  said 
above-named  parties  therefrom  in  violation 
of  his  said  undertaking.  And  plaintiffs  now 
say  that  defendant  still  refuses  and  threatens 
to  continue  to  refuse  to  allow  plaintiffs  and 
the  above-named  parties  free  access  to  said 
theater  and  to  said  nightly  performance 
and  Is  threatening  to  use  the  same  force  to 
prevent  plaintiffs  and  said  above-named  par- 
ties from  entering  said  theater  and  attending 
said  nightly  performances,  and  by  which 
means  defendant  will  entirely  prevent  plain- 
tiffs and  said  above-named  parties  from  en- 
tering said  theater  and  of  obtaining  the  ben- 
efit of  the  said  nightly  performances." 

It  is  then  alleged  that  the  fees  chai^ced  by 
defendant  for  admission  to  the  performances 
given  In  said  structure  vary  from  10  cents 
to  35  cents;  that  said  performances  are 
highly  entertaining  and  instractlve,  especially 
to  the  younger  of  the  persons  for  whose  ben- 
efit said  agreement  was  made,  and  not  to  be 
obtained  elsewhere  In  the  dty  of  Columbus, 
where  plaintiffs  reside,  there  being  no  other 
moving  picture  theaters  in  said  city,  and 
that  the  refusal  of  defendant  to  comply  with 
his  said  contract  works  an  Irr^arable  Injury 
to  plaintiffs,  for  which  they  have  no  adequate 
remedy  at  law ;  that  defendant  Is  Insolvent ; 
and  there  is  no  way  of  arriving  at  the  meas- 
ure of  damages  plaintiffs  have  suffered  and 
will  suffer  by  the  continued  breach  by  de- 
fendant of  said  contract 

It  Is  further  alleged  that  defendant  is 
claiming  that  the  strip  of  land  before  describ- 
ed, which  belongs  to  plaintiffs,  is  owned  by 
the  party  from  whom  he  leased  the  lot  ad- 
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Joining  plaintiffs'  said  lots  and  Is  thereby 
casting  a  ^oud  upon  plaintiffs'  title  and 
has  entered  Into  a  congpiracy  with  said  party 
for  the  unlawful  purpose  of  acQnlrliig  plalo^ 
tiffs*  said  land  by  prescription. 

The  prayer  of  the  petition  is  as  follows: 
*^herefore  plaintiffs  brli^  this- snlt,  upon 
hearing,  pray  judgment  that  defendant  be 
required  to  spedflcally  perform  his  said 
agreement,  and  for  a  temimrary  mandatory 
Injunction  enjoining  defendant  from  refus- 
ing plaintiffs  and  said  above-named  parties 
from  free  access  to  said  theater  and  at- 
tendance ni>on  said  nightly  performances 
and  from  charging  or  collecting  or  demand- 
ing from  plaintiffs  and  said  above-named 
parties  anything  for  admission  to  said  the- 
ater and  to  such  performances,  and  from 
forcibly  preventing  and  ejecting  plaintiffs 
and  said  above-named  parties  from  enter* 
ing  said  theater  ayd  attending  said  nightly 
performances,  as  aforesaid,  and  that  def aid- 
ant be  enjoined  from  acknowledging  or  aton- 
ing to  any  other  person,  firm,  or  corpora- 
tion as  landlord  or  as  owner  of  plalntiSs' 
aaid  two  strips  of  land  in  order  that  plain- 
tiffs' said  rights  be  maintained  in  statu  quo, 
and  that  same  be  made  perpetual  upon  final 
bearing,  for  costs  of  suit  and  general  and 
special  relief  in  equity.  In  the  alternative, 
plaintiffls  pray  for  possession  of  said  pron- 
Ises  and  for  a  temporary  mandatory  in- 
junction compelling  defendant  to  remove  his 
said  structure  away  from  off  of  plaintiffs' 
said  land,  and  from  in  any  manner  obstruct- 
ing plaintiffs*  said  light,  or  from  tortloosly 
and  unlawfully  seeking  to  obtain  prescrip- 
tive tiUe  to  plaintiffs'  said  property  upon 
final  hearing,  for  costs  ot  suit  and  gen- 
enl  and  special  lelief,  both  at  law  and  in 
equity.** 

The  d^oidant  presented  a  general  demur- 
rer and  numerous  special  exceptions  to 
plaintiffs'  petition,  and,  answering  same  un- 
der oath,  denied  many  of  the  allegations  of 
said  petition,  and  especially  denied  that 
plaintiffs  owned  the  strip  of  land  claimed 
by  them,  and  averred  tliat  same  was  the 
property  of  the  I.  O.  O.  F.  Lodge  of  Golum- 
bos,  from  whom  he  had  leased  the  lot  oc- 
cupied by  him.  He  admitted  the  execution 
of  the  contract  as  alleged  by  plaintiffs.  He 
also  specially  denied  that  he  was  Insolvent 
His  answer  also  contains  the  following  aver- 
ments: "Defendant  further  says  that  after 
be  and  plaintiffs  entered  into  the  agreement 
hereinbefore  set  out,  and  in  accordance  with 
the  terms  of  said  agreement,  he  permitted 
not  only  plaintiffs*  immediate  family  free 
entrance  Into  each  and  every  i>erformance 
of  said  show  thereafter  bat  also  permitted 
Leo  Steiner  and  his  wife,  Susie  E.  Steiner, 
A.  L.  Steiner  and  his  wife,  Rutb  Steiner, 
Tivlan  Stdner,  Melrin  Steiner,  Mrs.  C. 
Wampold,  and  Emma  Boulden  free  en- 
trance to  each  and  every  performance  un- 
tU  aboDt  the  28th  day  of  October,  A.  D. 
1812,  when  defendant  was  informed  by  the 


representatives  and  some  of  the  members  of 
the  I.  O.  O.  F.  Lodge  that  the  plaintiffs  own- 
ed no  portion  or  part  of  the  land  and  prem- 
ises within  the  walla  of  the  Airdome  theater, 
and  be  was  then  and  there  requested  by 
them  not  to  recognize  any  rights  or  title 
that  plaintiffs  may  assert  or  claim  in  or 
to  any  portion  of  the  premises  then  occupied 
by  him,  for  the  reason  that  a  recognition 
on  his  part  at  time,  being  acquiesced  in  by 
them,  might  possibly  be  construed  as  an  ad- 
mission on  their  part  that  plaintUts  owned 
and  were  enUtied  to  a  portion  or  part  of 
the  lot  upon  which  is  situated  said  Airdome 
and  is  Inclosed  by  the  Airdome  theater  walls. 
Said  agents  and  representatives  also  repre- 
senting to  defendant  that  all  of  said  prem- 
ises so  inclosed  and  the  title  thereto  belong- 
ing to  said  I.  O.  O.  F.  Lodge  in  fee  simple, 
and  by  right  of  prescription,  as  said  lodge, 
has  been  in  and  held  actual,  notorious,  ad- 
verse, and  peaceable  possession  of  all  the 
propOTty  and  premises  so  inclosed,  and  had 
been  using,  claiming,  and  enjoying  the  same 
and  paying  all  taxes  due  thereon,  chiimlng 
the  same  under  deeds  registered  in  the  of- 
fice of  the  county  clerk  of  Ck}lorado  county, 
Tex.,  for  more  than  three,  for  more  than 
five,  and  for  more  than  ten  years  prior 
thereto,  and  by  reason  of  which  said  lodge 
claimed  title  to  said  property  and  premises. 
Defendant  further  says  that  said  represent^ 
atives  and  agents  of  said  lodge  Informed 
him  that,  if  plaintiffs  claimed  any  portion 
of  said  premises,  they  did  so  fraudulently 
and  without  any  good  or  sufficient  reason 
and  for  the  purpose  of  gaining  free  admis- 
sion to  defendant's  show.  Thereupon  de- 
fendant informed  plaintiffs  that  said  lodge 
denied  plaintiffs'  ownership  and  claim  to 
any  portion  of  said  premises,  and  he  then 
requested  plaintiffs  to  confer  with  said  lodge 
and  for  them  to  determine  the  ownership  of 
the  property  in  dispute,  defendant  agreeing 
that  if  the  property  in  dispute  was  shown 
to  belong  to  plaintiffs  he  would  continue  to 
carry  out  the  terms  of  his  contract  with 
them,  or  that  he  would  lease  the  property 
in  dispute  and  pay  a  reasonable  rental 
therefor,  but  that  defendant  could  not,  as 
the  tenant  of  said  lodge,  recognize  plain- 
tiffs* claim  to  any  portion  of  said  premises 
until  the  matter  was  finally  settied  between 
plaintiffs  and  said  lodge.  But  plaintiffs  re- 
fused to  adjust  this  matter  In  this  way,  but 
on  the  contrary  demanded  and  tried  to  in- 
duce this  defendant  to  recognize  plaintiffs' 
claim  by  executing  a  written  lease  therefor, 
for  which  he  was  to  pay  as  rental  therefor 
the  sum  of  fl  per  month.  This  lease  is 
hereto  attached  and  mark^  Exhibit  D  and 
made  a  part  hereof.  Defendant  thereupon 
submitted  said  lease  to  said  lodge  for  their 
approval,  which  they  refused  to  approve^ 
For  the  reasons  hereinbefore  assigned  this 
defendant  refused  to  carry  out  the  terms  of 
his  contract  and  agreement  with  said  ^ain* 
tiffs,  but  for  no  reason  whatsoever  did  he 
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80  refose.  Defendant  spedally  denies  tbat, 
as  reason  for  refusing  to  abide  by  the  terms 
of  said  contract  on  his  part,  he  was  a  minor 
at  the  time  that  he  entered  into  said  agree- 
ment, but  on  the  contrary  defendant  alleges 
and  says  that  while  It  is  true  that  at  the 
time  he  entered  Into  said  agreement  with 
said  plalntUFs  he  was  then  a  minor,  but 
that  he  became  of  legal  age  thereafter,  to 
wit,  on  the  29th  day  of  October.  A.  D.  1012. 
and  he  thereafter  was  ready  and  willing  to 
ratify  said  contract  and  is  now  ready  and 
willing  to  so  ratify  the  same  should  the 
title  to  the  premises  in  dispute  be  satisfac- 
torily shown  to  be  In  plaintlfte.'* 

Upon  a  hearing  before  the  Judge  upon  the 
bill  and  answer  and  afSdavits  and  oral  tes- 
timony offered  by  the  parties,  the  Judge 
made  the  following  order:  "In  chambers, 
Columbus,  Tex.,  June  80,  1913,  upon  notice 
and  hearing  of  the  within  petition,  I  am  of 
the  0[>inlon  tbat  the  Injunction  should  be 
granted.  Therefore,  upon  the  plaintiffs  giv- 
ing bond  as  required  by  law  In  the  sum  of 
^50,  W.  C.  Papenberg,  Esq.,  clerk  of  this 
court.  Is  hereby  directed  to  issue  the  writ 
of  Injunction  prayed  for,  restraining  B,  E. 
Prlckett,  his  agents,  attorneys,  servants,  and 
employes,  until  further  orders  of  this  court, 
from  refusing  Dave  Steiner^  Henrietta  Stein- 
er,  Leo  Steiner,  Susie  B.  Stelner,  A.  L. 
Stelner,  Buth  St^er,  Tivian  Stelner,  Mel- 
vln  Steiner,  Mrs.  O.  Wampold,  and  Emma 
Moulden  free  access  to  the  Alrdome  theater 
of  the  said  Frlckett,  and  attendance  upon 
the  nightly  performances  thereof  and  from 
charging,  collecting,  or  demanding  of  said 
parties,  or  either  of  them,  anything  for  ad- 
mission to  said  theater  and  to  said  nightly 
performances,  and  from  forcibly  prevent- 
Ids  said  parties,  or  either  of  them,  from  en- 
tering 8^d  theater  and  from  attending  said 
nightly  i)erformances,  and  from  ejecting 
said  parties,  or  either  of  them,  therefrom. 
To  all  of  which  defendant  excepts  and  gives 
notice  of  appeal  to  the  Court  of  QtU  Ap- 
peals at  Galveston,  Tex." 

There  are  no  assignments  of  error  and  no 
brief  filed  by  either  partr. 

We  do  not  think,  from  an  examination  of 
the  pleadings  and  the  affidavits  presented 
on  the  hearing,  that  the  learned  trial  Judge 
erred  In  gnu^lng  the  Injunction  In  the  terms 
of  the  order  above  set  oat  Upon  the  Issue 
of  defendant's  insolvency,  the  affidavits  are 
conflicting  and  the  Judge  was  Justified  In 
finding  that  be  was  Insolvent  The  order 
granting  the  injunction  can  have  no  pos- 
sible effect  upon  the  IssoeB  as  to  the  owner- 
ship and  right  of  possession  of  the  property, 
which  axe  the  'main  Issaes  raised  by  the 
pleadii^  If  defendant  is  insolvent,,  ploln- 
tUEs  cannot  by  any  action  at  law  be  com* 
pensated  for  the  damages  they  may  sustain 
the  continued  refusal  of  the  defendant  to 
permit  tb«n  to  attend  the  performances  as 


he  agreed  and  contracted  to  do,  and  as  he 
expresses  a  wlUlngness  In  his  answer  to  con- 
tinue to  do  If  upon  a  trial  It  is  found  that 
plaintiffs  own  the  strip  of  land  dslmed  by 

them. 

In  these  circnmstances  the  injury  to  plain* 
tiffs  which  would  resqlt  from  a  refusal  to 
grant  the  injunction  is  much  greats  than 
any  that  defendant  could  possibly  sustain 
by  reason  of  said  injunction.  The  doctrine 
of  "balance  of  convenience"  is  applicable  to 
the  case  made  by  the  pleadings  and  evi- 
dence, and  the  judge,  sitting  as  a  chancel- 
lor, did  not  err  in  granting -the  injunction. 
Townslte  Co.  v.  McFaddin,  Weiss  ft  E^yle. 
66  Tex.  Civ.  App.  6U,  121  S.  W.  721;  Canal 
Co.  V.  Markham  Irr.  Co^  154  &  W.  U76; 
Houston  Electric  Go.  t.  Olen  Pork  Oo.,  105 
S.  W.  965. 

The  Judgment  la  affirmed.' 


SX029S)  St  WBBSTBB  BNOINBEBINO  COB- 
PORATION  V.  BIUDWBB. 

(Oonrt  of  (Avn  Aimeala  of  Trass.    XB  Fasob 
Nov.  20.  lOlsTBehearing  Denied 
DecU,  1918.) 
Negliobitce  (H  121,  IM*)— iKJUun  to  Snv- 

ANT— PbOXUIATK  CAUSE. 

Not  only  must  nexligence  npon  defeiidast*B 
part  be  shown,  but  tioe  causal  connectioii  be- 
tween it  and  the  Injury  must  b«  shown.  N^ 
tfaer  negUgence  nor  causal  connection  will  be 
presumed  from  the  fact  of  injury  alone. 

[Bd.  .Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-228,  267-273;  Dec 
Dig.  SI  121,  134.»1 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  Keid  Brewer  against  the  Stone 
ft  Webster  Engineering  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Baker,  Botts,  Parker  ft  Garwood,  of  Hous- 
ton, for  appeUant  Dowell  *  Dow«U,  ai 
Houston,  for  appellee. 

HIGOINS,  J.  TUa  Is  an  appeal  from  a 
Judgment  in  aweUee'e  favor  in  the  anm  of 
92,500,  account  damages  arising  from  person- 
al injuries  AppeUant  was  engaged  in  the 
oonstmction  of  a  line  of  railway  between  tUa 
dties  of  Oalveston  and  Honston,  and  appellee 
was  in  its  empUv  aa  driver  of  a  track  auto* 
mobile.  While  driving  the  automobile  in  the 
discharge  of  his  duties,  the  same  was  derail- 
ed, and  appellee  sustained  the  injuries  com- 
plained of.  Appellant  Is  alleged  to  have  been 
guilty  of  negligence  in  famishing  a  defect 
tive  automobile  for  apptilee  to  driven  in  that 
the  rear  axle  was  defective,  which  negligence 
is  alleged  to  have  been  the  proximate  cause 
of  the  derailment  and  consequent  injuries. 

Under  the  view  entertained  by  the  court  of 
the  state  of  the  evidence.  It  becomes  unnec- 
essary to  review  the  numerous  assignments 
presented  except  those  which  relate  to  the 
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snffldeicy  Of  the  flirldnce.  In  vtev  o£  a 
retrial,  taowerar,  It  maj  be  remarked  that  it 
would  be  well  to  arold  the  erltidsm  made 
of  the  court's  charge  under  the  fifteenth, 
sixteenth,  and  serenteenth  assignments,  rela- 
tive to  the  master's  dQt7<  A  question  Is  ben 
presented  which  may  be  readily  avoided. 

The  evidence  disclosed  a  rear  axle  had  be- 
come defective  as  alleged*  and  appellantfs 
failure  to  replace  same  with  a  new  one 
would  warrant  a  finding  of  negligence ;  but 
It  concInsiTely  appears  that  it  had  been  tem- 
porarily repaired  by  a  process  of  "bushing," 
and  had  been  so  reinlred  by  appellee  upon  the 
date  of  the  accident  It  will  serve  no  nse- 
fal  purpose  to  discuss  the  evidence  further 
than  to  say  that  the  same  wholly  falls  to 
show  with  any  degree  of  certainty  any  causal 
connection  between  the  n^llgence  alleged  and 
the  accident  Not  only  must  negligence  upon 
app^lant's  part  be  shown,  but  the  causal 
connection  between  the  negligent  act  or  omts- 
Bion  and  the  Injury  as  welL  Neither  negli- 
gence or  causal  connection  will  be  presumed 
from  the  fact  of  Injury  alone;  but  It  must 
be  proven  by  competent  evidence.  Railway 
Co.  V.  Shoemaker,  98  Tex.  461,  84  8.  W.  1049 ; 
Railway  Co.  v.  Porter,  78  Tex.  807.  11  S.  W. 
324;  Railway  Co.  v.  Crowdw,  63  Tex.  606; 
Railway  Oo.  t.  Baker,  89  Tex.  4S2,  90  R  W. 
809. 

As  stated  above,  the  facts  here  proven  are 
wholly  insnfflclent  to  show  any  causal  con- 
nection between  the  appellant's  alleged  neg- 
ligence and  the  acddait  from  which  appel- 
lee's injuries  resulted.  Only  1^  conjecture 
and  surmise  could  the  Jury  have  found  that 
the  accident  resulted  from  the  negligent  acts 
complained  of,  and  this  la  insufficient  Rail- 
way Co.  V.  Greenwood,  40  Tex.  Civ.  App.  262, 
89  S.  W.  810;  EngUsh  v.  Railway  Co.,  44 
Tex.  Civ.  Avp.  407,  98  S.  W.  914;  Duerler, 
et&,  V.  X>allnU^  83  S.  W.  889;  Railway  Co. 
V.  Baker,  99  Tex.  462,  90  S.  W.  860;  Railway 
Co.  V.  Anson,  101  Tex.  198,  106  S.  W.  980; 
Jones  T.  Railway  Co.,  47  Tax.  Civ.  App.  696, 
106  S.  W.  1007;  Railway  Co.  v.  Robinson,  68 
Tex.  Civ.  App.  12,  114  S.  W.  668 ;  Goffman 
V.  Railway  Co..  126  S.  W.  619;  Railway  Oo. 
V.  Byrd,  124  S.  W.  788;  BaUway  Co.  v.  Hall. 
46  Tex.  Civ.  App.  403,  102  S.  W.  740;  Parks 
V.  Railway  Co.,  29  Tex.  Civ.  App.  651,  68 
8.  W.  126;  Broadway  v.  San  Antonio,  etc., 
24  Tex.  Civ.  App.  60S,  60  S.  W.  270;  Rail- 
way Co.  V.  Faber,  77  Tex.  154.  8  S.  W.  64; 
Patton  V.  Railway  Co.,  179  U.  8.  658,  21  Sup. 
Ct  276.  45  U  Bd.  864  ;  8  Bncy.  of  Bv.  70; 
14  Id.  76,  99: 

We  desire  to  comment  upon  the  brief  filed 
herein  by  appellant  It  is  framed  in  utter 
dtaregard  of  the  roles  which  have  hem  pn>< 
onilgatBd  1^  tia  Supreme  Court  respecting 
Uie  mannn  and  form  of  tviefing.  Appel- 
lantfs  coonsel  have  evidently  preferred  to 
brief  the  case  according  to  their  own  idea  of 
a  prop»  metbod  of  briefing  rather  than  with 


regard  to  Hie  mles  wbltih  It  wu  Intended 
th^  should  observe:  Ylolattons  of  thia  pr- 
aetor do  not  eommoid  themselves  to  this 
court  where  counsel  knew  the  rules,  and  In 
the  Instant  case  no  indulgence  of  Ignorance 
or  inexperience  can  be  indulged  In,  and  the 
violation  can  be  explained  upon  no  other 
theory  except  that  the  rules  have  been  de- 
liberately disregarded.  BmHi  disregard  is 
inexcusably  and  in  tlie  Instant  case  Is  UA- 
erated  only  because  the  appeal  did  not  origi- 
nate In  this  district  but  came  to  this  court 
upon  transfer,  and  because  the  various  trial 
and  appellate  courts  have  so  long  permitted 
practically  all  of  th^r  rules  to  be  violated 
and  disr^rded  at  will  that  the  bar,  perhaps 
can  scared  be  blamed  for  r^arding  than 
as  dead  letters,  to  be  observed  or  not  as  th^ 
chose: 

Berersed  and  remanded 


DAVIS  et  aL  v.  CONN. 

(Court  of  Civil  Appeali  of  Texas.  Texaitana. 
Nov,  26,  1913.    Behearing  De- 
nied Dec  4,  1913.) 

1.  Loos  AND  liOGOina  (]  8*)  — Saus  or 

STAffniKO  TIMBKB— DXSrmonON  BXTWBBir 
R£AI.TT  ARn  PXBSONALTr. 

Where  it  Is  contemplated  by  a  conveyance 
of  growing  trees  that  the  purchaser  shall  have 
some  beneficial  use  of  the  laud  in  connection 
with  the  trees,  which  shall  remain  on  the  land 
and  receive  their  snstenanee  therefrom,  the  sale 
Is  of  an  Interest  In  land,  and  carries  the  right 
to  the  ose  of  the  land  for  the  suatenance  of 
the  trees  and  of  entering  thereon  to  enjoy  the 
interest  conveyed. 

[Ed.  Note.— For  other  ease^  see  Logs  and 
Logging,  Cent  Dig.  H  6-12;  t)ec  Dig.  I  8.*] 

2.  Loos  AiffD  LoGoiNQ  Q  8*)~Saixs  or 
Standzho  TncBBK— Dnrnironoir  BETwnif 

BCAUnr  AND  FnSOIf  ALTT. 

Where,  in  conveying  growing  trees,  a  sev- 
erance and  taking  away  from  the  land  Is  oon- 
templated,  the  sale  is  of  an  interest  in  cbatteb 
only,  and  the  right  of  r«noval  most  be  exer- 
cised within  the  time  agreed. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12 ;  Dec  Dig.  {  a«] 

3.  Logs  and  Loooino  (|  3*)  —  Sai.es  or 
Btandino  TncBEB— Distinotion  Between 

BEALTT  and  PBBSONAIvrr. 

A  sale  of  growing  trees  with  the  privilege 
of  removing  them  within  five  years,  or  after 
that  time  if  an  annual  rental  shall  be  paid,  op- 
erates as  a  sale  of  chattels  rather  than  of  an 
interest  In  realty. 

[Eld.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  S|  6-12 ;  Dec  Dig.  {  8.*] 

4.  CoNTBAOTs  (f  10*)— Look  and  Loaonro  (| 
3*}— MuTDAiJTT— Sales  or  SxAimiNa  Tw- 

BEB — CONSTBTTCTION. 

A  Btipolation,  in  a  conveyance  of  all  trees 
of  12  incnes  or  greater  diameter  growing  on 
certain  land,  that  the  agreed  time  for  removiog 
them  may  be  extended  as  long  as  the  buyer 
"may  want"  upon  payment  of  certain  rental, 
is  not  unilateral  ana  void,  bat  is  to  be  constru- 
ed as  meanin?  that  the  time  may  be  extended 
for  as  long  as  needed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  21-10:  Dec  Dig.  |  10;*  Logs 
and  LoaBnft  Cent  Dig.  H  6-£2;  Dec  DlgTl 
3.*1 


"ftgrottiiri 
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9.  Logs  and  Logqing  (1  8*)  — Sales  of 

STANDIHG  TnCBEfr-GOHBTRnonOIT  OF  CON- 

TBAcrr. 

Under  a  conveyance  of  growing  trees  with 
the  rigbt  of  removing  them  within  five  years,  or 
thereafter  if  an  annual  rental  shotild  be  paid, 
the  btgrer  bad  tbe  right  to  turpentine  the  trees 
while  Btanding,  where  he  proceeded,  with  dili- 
gence, to  remove  them  in  accordance  with  the 
contract,  and  no  damage  was  done  the  soil  be- 
yond that  necessarily  incident  to  turpentining 
tbe  trees. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Losginff,  Gent  Dig.  »  6-12;  Dec.  Dig.  f  8.*] 

6.  Logs  ard  Loooxhg  (|  S*)— S&lb  of  Tiu- 

BBW-TUBPENTININO— iHJtTET— PEBSOKS  LI- 
ABLE. 

Where  the  buyer  of  all  treea  of  12  inches 
or  greater  diameter  growing  on  certain  land 
solo  the  right  of  turpentining  such  trees,  he 
was  not  liable  in  damages  because  those  tur- 
pentining the  trees  destroyed  trees  under  12 
inches  diameter,  since  that  was  a  trespass  with 
which  he  had  nothing  to  do. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Ceot.  Dig.  H  e-12 ;  Dec.  Dig.  |  3.*] 

Ai)peal  from  District  Court,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  J.  B.  Davis  and  anotber  against 
R.  C  Conn.  From  a  judgment  for  defend- 
ant, plalntUTs  appeal.  Affirmed. 

By  tbeir  petition  the  appellants  daim  to 
be  the  owners  of  three  several  tracts  of 
land,  and  allege  that  appellee  in  February. 
1911,  wrongfully  and  without  right  entered 
upon  the  land  and  tarpentlned  the  pine 
trees,  and  In  so  doing  injured  the  soil  and 
the  grasses  and  a  number  of  the  trees,  and 
then  later  did  remove  from  the  land  a  large 
quantity  of  the  pine  timber  growing  there- 
on. Appellee  answered  by  denial  and  not 
guilty,  and  specially  that  by  conveyance  in 
writing  he  purchased  all  pine  timber  12 
inches  in  diameter  and  npwards  from  ap- 
pellants, and  that  the  extensions  of  time 
authorized  by  the  conveyance  had  been  com- 
plied with  according  to  the  terms.  By  a 
cross-bill  of  appellee  Rosemond  &  Day,  as 
partners,  were  made  parties  defendant,  and 
judgment  asked  by  appellee  over  and  against 
such  partnership  in  the  event  any  Judgment 
should  be  rendered  against  appellee  for  their 
alleged  trespass.  A  trial  was  had  to  the 
court  without  a  Jury,  and  there  was  a  Judg- 
ment for  appellee  ,and  against  appellants. 

The  evidence  shows  that  appellants  were 
the  owners  of  the  lands  described  in  the 
petition,  and  that  on  January  9,  1906,  by 
deed  they  sold  and  conveyed  the  pine  tim- 
ber on  tbe  land  above  12  inches  in  diameter. 
The  cash  consideration  recited  in  the  deed 
was  actually  paid,  and  at  the  time  the  note 
mentioned  In  the  deed  was  due  it  was  fully 
paid.  On  August  26,  1907,  appellee  Conn 
leased  in  writing  to  Rosemond  &  Day  the 
timber  conveyed  by  the  deed  of  appellants 
to  him,  for  turpentine  and  resin  purposes; 
Rosemond  ft  Day  agreeing  to  pay  appellee 
therefor  the  sum  of  $8,000.  Rosemond  & 
Day  both  began  and  ceased  their  operations 
on  the  timber  for  turpentine  during  and  be- 


fore the  expiration  of  ftve  years  from  the 
date  of  Conn's  deed  from  appellants.  Tur- 
pentine of  considerable  value  was  taken 
from  the  trees.  In  turpentining  the  trees 
exclusive  use  of  the  land  was  not  made, 
and  there  was  only  such  use  of  the  .land  as 
was  incident  and  necessary  to  the  remov- 
ing of  turpentine  from  the  land,  and  no  In- 
Jury  was  done  to  the  soil.  Just  before  the 
expiration  of  five  years  from  January  9, 
1906,  appdlee  Conn  tendered  to  appellants 
the  amount  of  the  yearly  rental  provided 
for  in  the  deed,  which  was  refused  by  ap- 
pellants, and  during  the  sixth  year  from 
January  9, 1906,  began  to  remove  trees  from 
the  lands.  At  the  end  of  the  sixth  year  ap- 
pellee had  not  finished  the  removal  of  tbe 
trees  .and  tendered  appellants  the  yearly 
rental  provided  In  the  deed,  which  was  re- 
fused by  appellants,  and  continued  to  re- 
move trees  from  the  land.  At  the  time  of 
the  trial  abont  two-thirds  or  three-fourths 
of  the  trees  had  been  removed  from  the 
land  by  appellee  or  his  vendees,  Simmons 
Bros.,  and  the  only  trees  removed  were  of 
the  spedflcation  and  Und  described  in  the 
deed.  The  deed  made  and  delivered  by  ap- 
pellants to  appellee,  after  omitting  formal 
parts  and  description,  reads  as  follows: 
"For  and  In  consideration  of  the  sum  of  $6,- 
700.00  to  us  in  hand  paid  and  secured  to  be 
paid  by  R.  C.  Conn,  as  follows:  $3,700.00 
cash  and  one  promissory  note  for  $3,000.00 
due  In  two  years  from  the  10th  day  of  Jan- 
uary, A.  D.  1906,  with  8  per  cent  Interest, 
have  granted,  sold  and  conveyed,  and  by 
these  presents  do  sell,  grant  and  convey  un- 
to the  said  R.  0.  Conn,  of  the  county  of 
Jasper  and  state  of  Texas,  all  pine  timber 
from  12  inches  add  up,  now  standing,  lying 
or  growing  on  three  certain  tracts  or  par- 
cels of  land  now  lying  and  bdng  situated  la 
Jasper  county,  Texas,  and  about  15  miles 
south  of  Jasper,  and  described  as  follows: 
(We  here  omit  the  description.)  To  have 
and  to  hold  the  above-described  timber  with 
all  and  slogalar  the  r^hts  and  privileges 
to  alter  upon  said  land  with  teams,  tools 
and  men  to  cut  and  remove  said  timber  off 
of  said  land,  with  this  exception,  that  the 
said  R.  C.  Conn  or  his  successors  Is  not  to 
enter  into  my  present  inclosures,  and  we 
hereby  give  R.  C  Conn  five  years  to  cnt  and 
remove  the  said  timber  off  tbe  said  land, 
beginning  the  19th  day  of  January,  A.  D. 
1906,  and  end  the  19th  day  of  January,  A. 
D.  1911,  and  should  the  said  R.  C.  Conn  fall 
to  cut  the  timber  in  the  period  of  time  or 
five  years,  we  do  hereby  agree  to  extend 
the  time  for  as  long  as  the  said  R.  O.  Conn 
may  want,  provided  the  said  R.  C.  Conn  and 
his  successors  shall  pay  unto  us  two  hun- 
dred and  thirty-six  dollars  (^36.00)  per  an- 
num each  year  that  he  may  hold  the  timber 
and  the  said  land,  but  It  is  understood  and 
agreed  that  when  all  the  said  timber  la  cut 
and  removed  off  of  said  land  from  12  in. 
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dla.  measnrlng  18  Ins.  from  the  sronnd  and 
upward,  tUs  deed  sball  become  null  and 
Told.  We  do  hereby  reserve  all  timber  un- 
der 12  Ins.  at  the  time  It  is  cut  off  of  said 
land.  To  have  and  to  hold  the  above-de- 
scribed timber  and  right  of  way  through 
said  land  thereunto  In  any  wise  belonging 
unto  the  said  B.  C.  Conn,  his  heirs  and  as- 
signs, and  we  do  hereby  bind  ourselves,  our 
executors  and  administrators  to  warrant 
and  forever  defend  all  and  singular  the  said 
premises  onto  the  said  R.  C.  Conn,  his  heirs 
and  assigns  against  every  person  whomso- 
ever lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof.  Bat  It  is  expressly 
agreed  and  stipulated  that  the  vendor's  lien 
Is  retained  against  the  above-described  prop- 
erty nntll  the  above-described  note  and  all 
Interest  thereon  are  fnlly  paid  according 
to  its  face  and  tenor  effect  in  reading  when 
this  deed  shall  become  al)solute.  Witness 
our  hands,  *  •  •  Texas,  this  9th  day 
of  January,  A.  D.  1906."  (Here  signed,  ac- 
knowledged, and  also  recorded.) 

The  court  made  findings  of  fact,  and,  as 
here  material,  these  were:  (1)  That  appel- 
lee bad  in  fact  nothing  to  do  with  the 
tnrpentlnlng  of  the  trees,  but  merely  sold 
Rosemond  &  Day  his  right  thereto  by  rea- 
son of  the  sale  and  conveyance  from  appel- 
lants ;  (2)  that  no  material  Injury  was  done 
to  the  land  or  the  grass  by  tnrpentlnlng  the 
timber  thereon;  and  (3)  that  appellee, 
through  his  vendees,  had  cut  and  removed 
from  the  land  during  the  sixth  and  seventli 
years  after  the  date  of  the  deed  from  ap- 
pellants about  two-thirds  of  the  pine  timber 
growing  on  the  land,  after  tendering  each 
year  the  rental  value  provided  in  the  deed, 
which  each  time  was  refused  by  appellants. 
The  rental  value  of  the  sixth  and  seventh 
years  were  tendered  in  court.  On  the  facts 
of  the  case  the  court  concluded  appellee  had 
purchased  the  absolute  right  of  the  trees 
and  could  convey  the  right  to  turpentine 
the  trees,  and  was  not  liable  for  the  value 
of  the  timber  removed,  and,  there  being  no 
damage  done  to  the  mU,  Judgment  abonid 
be  for  the  appellee. 

Holland  it  Holland,  of  Orange,  and  Bol 

Blake^  of  Jasper,  for  appellanta.  Smith  A 

Blackaheor.  of  Jasper,  and  J.  B,  Warren, 
of  Houston,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above.) 
[1, 2]  The  prlndpal  Questions  made  on  the 
anw&l  are  founded  on  the  several  assign- 
ments of  error,  which  may  here  be  disposed 
of  together,  that  challenge  the  conclusions 
of  law  made  by  the  court  that  appellee  was 
not  owing  appellants  in  damages  for  the 
value:  (X)  Of  the  trees  cut  and  removed 
from  the  land;  or  (2)  for  the  turpentine 
taken  from  the  trees;  or  (3)  for  the  rental 
value  of  the  land  during  the  time  the  trees 
wen  being  turpentined.  The  questions  made 
are  predicated,  of  course,  upon  the  estab- 
lished facts  as  found  and  considered  the 


trial  court.  In  order  to  determine  the  rights 
of  the  parties  In  respect  to  the  questions,  it 
is  required  that  the  timber  deed  from  appel- 
lants to  appellee  be  construed  and  glvai  legal 
effect.  There  are  quite  a  number  of  general- 
ly reported  cases  dealing  with  the  sale  of 
growing  trees  upon  the  principal  question 
of  whether  such  sale  operated  to  pass  an  In- 
terest in  land  or  to  be  a  sale  of  chattels  only. 
By  one  line  of  the  cases  the  question  Is  an- 
swered that  according  to  the  facts  therein 
the  sale  of  growing  trees  operates  to  be  a  sale 
of  an  interest  In  land.  By  the  other  line  of 
cases  a  sale  of  growing  trees  is  held  under 
the  facts  therein  to  be  a  sale  of  chattels  only. 
And  the  reasons  and  principles  determining, 
the  ruling  in  such  cases  upon  the  effect  that  • 
should  be  ascril)ed  to  the  sale  could  well  be 
considered  as  famishing  a  criterion  to  deter- 
mine the  effect  to  be  given  the  sale  in  this 
case.  A  number  of  the  cases  rather  turn  on 
the  point  that  in  them  the  agreement  of  the 
parties  was  not  made  with  a  view  to  the 
removal  and  severance  of  the  trees  from 
the  soil,  but  their  remaining  thereon;  and 
standli^  trees  being  legally  regarded  as  part 
and  parcel  of  tiie  land  In  whidi  they  are 
rooted  and  from  which  they  draw  their  sui>- 
port,  therefore,  in  that  sense,  the  sale  passed 
an  Interest  to  real  estate.  And  the  reason 
for  the  holding  In  a  number  of  cases  that  a 
sale  of  growing  trees  Is  a  sale  of  chattels 
only  Is  that  in  the  contemplation  and  agree- 
ment of  the  parties  in  such  particular  cases 
the  sale  was  made  in  prospect  of  the  sever- 
ance and  removal  of  the  trees  from  the  land, 
and  not  to  remain  on  the  land,  and  ttiwefore 
the  sale  was  Intended  and  operated  to  be  a 
sale  as  chattels  only.  It  is  quite  unneces- 
sary to  cite  these  numerous  cases.  And 
if  the  distinction  made  in  the  cases  is  to  be 
observed  as  a  property  rule,  the  two  doc- 
trines are  announced  that  In  a  sale  of  trees 
growing  upon  land  where  in  the  particular 
case  (1)  It  is  contemplated  by  the  conveyance 
that  the  vendee  is  to  have  some  beneficial 
use  of  the  land  in  connection  with  the  trees 
and  that  the  trees  shall  remain  thereon  so  as 
to  receive  profit  and  growth  from  the  grow- 
ing surface  of  the  land,  the  sale  operates  as  a 
sale  of  an  interest  in  land ;  and  02)  where  It 
Is  contemplated  and  intended  bj  ihe  convey- 
ance that  there  shall  be  a  severance  and  tak- 
ing away  of  the  growing  trees  from  the  land, 
such  sale  must  be  regarded  and  operates  to 
be  a  sale  as  of  chattels  only.  It  is  quite  well 
settled  by  the  cases  that  growing  trees  may 
by  the  agreement  of  the  parties  be  severed, 
in  contemplation  of  law,  from  the  land,  and 
be  dealt  with  in  the  contract  as  personalty 
removable  immediately  or  timely  without  an 
actual  severance  at  the  time.  In  this  state 
the  two  rules  alMve  stated  have  been  an- 
nounced and  followed.  The  first  rule  is  ap- 
plied In  the  case  of  Lodwlck  Lbr.  Co.  v.  Tay- 
lor, 100  Tex.  270,  98  S.  W.  238,  123  Am.  St. 
Rep.  803.  The  second  role  is  allied  in  the 
cases  of  Beauchamp  t.  WllllanUf  115  S.  W. 
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180;  DmlopmeDt  Oo.  ▼.  Lumber  Go^  138 
S.  W.  1016;  Carter  t.  Clailt  A  Boyce  Lbr. 
G<K,  140  S.  W.  278;  Lumber  Oow  t.  MteWbor- 
ter,  166  S.  W.  1158;  LancaBter  t.  Botb.  166 
S.  W.  687.  From  Uie  TajOor  Oase*  supra, 
firstly  referred  to,  floura  tbe  rule  that,  an  In- 
terest In  tbe  nature  ot  realty  being  conv^ed, 
there  goes  with  tlie  title  to  the  timber  the 
right  to  the  use  of  tbe  soil  for  Its  saatenanee 
and  of  entry  upon  tbe  land  for  tts  enjoyment 
And  from  tbe  caaes  Immediately  above,  sec- 
ondly mentioned,  flows  Uie  rale  that  tbe 
trees  being  conreyed  In  the  nature  of  per- 
sonalty In  prospect  of  severance  and  removal 
within  a  reasonable  time  or'agreed  time,  the 
extent  and  daratlon  of  the  grant  Is  limited  to 
and  tbe  right  determined  at  the  end  of  the 
agreed  time. 

[I]  Bearing  in  mind  the  prlndple  and  roles 
stated,  tlie  deed  in  case  la  to  be  referred 
to  in  order  to  see  tbe  ilt^ts  It  omv^  and 
effect  of  the  rl^ts.  It  ai^ean  Uierefrom 
tlut  apptiUants  punwrted  to  and  did  con- 
vey to  appellee,  for  tbe  consideration  tlierein 
stated,  "all  pine  timber  from  12  Inches  and 
up  now  standing  or  growing"  on  the  land  de- 
scribed. And  appellee  was  **to  have  and  to 
bold  tbe  above-deaerlbed  timber,  with  all 
and  singular  the  rights  and  privileges  to  en- 
ter upon  the  said  lands  with  teams,  tools 
and  men  to  cut  and  remove  said  timber  off 
of  said  land,  with  this  ezcQpUon,  that  tbe 
said  B.  G.  Conn  or  his  anooessoni  Is  not  to 
enter  into  my  present  inclosnres.  and  we 
hereby  give  B.  0.  Goon  five  yeazs  to  cat  and 
remove  tbe  said  timber  off  the  said  land, 
beginning  the  18th  day  of  January,  A.  D. 
1806,  and  end  tbe  19th  day  of  Janoary,  A. 
D.  1911,  and  should  the  said  B.  a  Oonn  fltll 
to  cut  tike  timber  In  the  period  of  time  or  five 
years,  we  do  hereby  agree  to  extend  the  time 
for  as  long  aa  the  said  R.  C  Conn  may  want, 
provided  the  said  R.  C.  Conn  and  his  succes- 
sors shall  pay  unto  us  two  hundred  and  thir- 
ty-six dollars  ($236.00)  per  annum  each  year 
that  he  may  hold  the  timber  and  the  said 
land."  According  to  the  language  of  the 
parties,  as  seen,  there  is  stipulated  and 
agreed  that  a  severance  and  runoval  of  the 
growing  trees  shall  be,  first,  within  five  years 
from  the  date  of  the  deed;  and  failing  to 
sever  and  remove  the  trees  within  that  time, 
then  within  an  extended  period  thereafter, 
upon  payment  of  a  rental  for  their  occupy- 
ing the  land  during  such  extended  period. 
Thus  there  is  made  to  plainly  appear  a  sale 
made  by  the  parties  with  the  view  and  In- 
tention to  the  severance  and  removal  of  the 
trees  from  the  land  within  a  stipulated  Um& 
And  so  there  Is  present  in  the  sale  all  ele- 
ments within  the  principle  governing  the  ef- 
fect given  such  conveyances  of  growing  trees 
as  a  sale  of  chattels  only.  Concluding,  as  we 
do,  that  the  result  of  the  deed,  construed  as 
a  whole,  evidences  the  Intention  and  agree- 
ment to  pass  the  trees  as  chattels  only,  "with 
all  and  singular  the  rights  and  privileges  to 
enter  upon  said  land  with  teama,  tools  and 


men  to  cut  and  remove  said  timber  off  of 
said  land,"  then  tba  rule  in  aadt  cases  would 
be  applicable  that  tbe  extent  and  duration  of 
the  grant  la  limited  to  and  the  right  deter 
mined  at  tba  end  of  the  agreed  tlmei 

[4]  Becurring  to  the  sC^mlation  in  the 
deed,  in  ordar  to  determine  tbe  time  limit 
for  severance  and  removal  of  the  trees  from 
the  land,  it  appears  that  after  five  years 
from  t2ie  date  of  the  deed,  wliich  time  in  tbls 
case  had  actually  expired,  appellee,  upon 
paying  a  stipulated  sum.  Should  hare  exten- 
sion of  as  much  time  more  in  which  to  sever 
and  remove  the  trees  as  he  **may  want" 
Appellants  contend  13iat  this  latter  stlpola- 
tion  is  unilateral  and  raid.  We  think,  how- 
ever»  that  tbe  word  "want"  should  be  con- 
strued in  the  sense  and  meaning  of  ''need," 
and  that  tlie  language  of  Qie  entire  stipula- 
tion was  intended  by  ttie  parties  to  express 
the  agreement  that  appellee  diould  on  pay- 
ing the  rental  have  fhs  time  needed  to  sever 
and  remove  the  trees  from  the  land.  This 
construction  makes  consistent  and  harmonliea 
the  furOier  provlaion  of  t3ie  deed,  "But  It  Is 
understood  and  agreed  tiiat  whoi  all  tbe  said 
timber  Is  cut  and  removed  off  of  said  land 
from  12  in.  dla.  measuring  18  Ins.  from  the 
ground  and  upward,  this  deed  shall  become 
null  and  void." 

[i]  Now  It  is  cfmdusive,  as  fbund  by  the 
court;  that  app«Uee  tendered  the  rental  with- 
in the  time  of  six  and  sevok  years  from  Oie 
date  of  tbe  deed,  and  was  proceeding  In  dili- 
gence during  that  time  to  cut  and  remove 
uie  trees.  And  tt  Is  not  questioned  by  ap- 
pellants tbat  the  time  was  not  proper  and 
■ufdi  aa  waa  reasonably  required  to  remove 
the  trees  if  the  stipulation  was  not  void. 
It  follows  therefore  that  appellee  was  not 
cutting  and  removing  the  trees  In  violation 
of  bis  contract  And  consequently  appellee, 
under  his  conveyance  and  under  tbe  facts, 
had  the  rli^t  to  tlie  mjoyment  of  his  prop- 
er^ to  the  extent  of  turpentining  the  trees 
and  using  such  products  and  cutting  and  re- 
moving the  timber,  and  tbe  trial  court  cor- 
rectly so  held.  And  in  view  of  the  finding 
of  fact  by  the  trial  court  that  no  damage 
was  done  to  t3ie  soli,  or  use  made  of  the 
soil  beyond  what  was  necessary  and  usually 
inddoit  to  turpentining  trees,  the  ruling  of 
the  court  denying  appellants  any  damages  or 
rental  value  tlierefor  was  correct  This  rul- 
ing overrules  and  disposes  of  all  the  assign- 
ments except  the  fourth. 

[B]  The  fourth  assignment  challenges  the 
conclusion  of  fact  made  by  the  court  that 
appellee  had  nothing  to  do  with  the  turpen- 
tining of  the  trees  on  the  land,  but  merely 
sold  Rosemond  A  Day  his  right  thereto  by 
reason  of  the  conveyance  and  sale  he  had  from 
appellants.  The  finding  Is  supported  by  the 
evidence,  and  the  assignment  Is  overruled. 
The  contract  of  appellee  with  Rosemond  ft 
Day  by  Its  terms  leased  to  them  for  turpen- 
tine and  realn  purposes  only  all  the  standing 
and  growing  pbie  timber  which  measured  12 
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iDCliee  in  diameter  18  Inches  from  Oie  ground, 
as  passed  by  appellants  to  appellee ;  and  ap> 
pellee  had  nothing  to  do  with  the  turpen- 
tlnlDg  of  the  trees.  It  is  true  Bosemond  A 
Day  In  Tlolatton  of  the  contract  destroyed 
In  tnrpentlnins  192  trees  under  the  dimen- 
sions, but  It  was  a  trespass,  in  the  facts,  for 
which  Bosemond  ft  Day  were  liable.  And 
appellants  did  not  sue  Bosemond  &  Day. 
Hie  Jndgmmt  Is  affirmed. 


BEEVES  T.  WHITE. 
(Court  of  <St11  Appeal!  of  Texas.  Austin. 
Nov.  M,  1813.) 
L  CoiTBn  a  lao*)— Cotmrr  Ooubt-^ubu- 

DICnOM— iJCOUST  in  COlTTBOTKBSr. 

In  an  action  in  tb»  oonnty  court  between 
fonoer  partners,  where  defendant  by  coanter- 
claim  Bought  to  recover  the  specific  sum  of  $999 
all^sd  to  have  been  reeeiveo  by  the  plaintiff, 
who  refttsed  payment  thereof,  the  court  was 
not  called  upon  to  adjudicate  a  partnership 
transaction  of  donUe  that  amount,  so  as  to  ex- 
ceed the  jarisdlcUon  of  the  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  413-426,  428-43^^448,  456.  468^  466; 

2.  Pimaarg  (|  880*)  — FiKnouLUS— Bx- 

l/USC 

The  tact  that  plaintiff  was  in  possession 
of  Ae  account  books  and  would  not  permit  de* 
Cendant,  his  former  partner,  to  inspect  them 
afforded  a  mflldenc  excuse  for  not  partieolarly 
ftacUng  the  amount  alleged  by  eounterdalm 
to  be  due  to  defendant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  996-1002;  Dec.  Dig.  |  880.*] 

8.  Sst-Oft  ard  CopwTwnftLAnr  Q  8*)— GoH- 

ffntronoN  or  Szatxttb. 

Bev.  av.  St  1911.  art  182Q,  providing 
that,  In  any  suit  brought  for  the  recovery  of 
any  debt  due  by  judgment  bill,  or  otherwise, 
the  defendant  may  couuterdalm  against  the 
plaintiff,  was  enacted  to  avoid  a  multiplicity 
of  suits  and  dioald  be  liberally  constmed. 

[Bd.  Note^For  ottier  cases,  see  Set-Off  and 
GonnterdiOm,  Cent  Dig.  i  8;  Dec.  mg,  {  8.*] 

4.  SiT-OlV   AlTD   GOTTinXBOZtAiaC    (I   28f)  — 

CLadc  tTPOW  Tobt—Statute. 

Under  Rev.  Civ.  St  1911,  art  1329,  pro- 
viding that  where  suit  is  foonded  on  a  certain 
de.^and,  defendant  cannot  set  off  unliquidated 
or  uncertain  damages  founded  on  a  tort  or 
breach  of  covenant  defendant,  in  an  action  by 
his  former  partner  on  a  noti^  mi^t  set  off  a 
debt  due  from  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Set-Ofl  and 
CountercUiini,  Gent  Dig.  SS  47.  48;  Dec  Dig. 
f  28.*] 

ff.  PABTinEBSBiP  A  106*)— AonoH  BirmsN 

PABTimS. 

The  role  that  one  partner  cannot  sue  an- 
other except  for  dissolution  of  the  copartner- 
ship and  for  a  general  accounting  has  no  ap- 
plication to  a  suit  between  former  partners 
after  dissolution  by  consent 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  167-158, 160,  162-166 ;  Dec.  Dig. 

I  loa*] 

6.  SET-OIT  AlTD  CoimTi»ci.Aiu  (|  44*)— Sttb- 
ject-Matt«»— Joint  ob  Sepakate  Debt. 
The  rule  that  set-offs  or  counterclaims 
must  be  due  in  the  same  right  and  that  a  sep- 
arate debt  cannot  be  set  off  by  a  joint  debt 
does  not  prevoit  the  setting  off  of  a  separate 


individual  d^t  from  one  of  two  partners  to  tb« 
other. 

[Ed.  Note.— For  other  cases,  see  Set-Ofl  and 
Counterclaim,  Cent  Dig.  U  82-96,  98,  90; 
Dec  Dig.  i  iL*] 

7.  Set-Off  and  CoimTEBCX.AXic  a  83*)— Stjb- 

ject-Mattbb. 

Where  plaintiff  was  individually  indebted 
to  defendant  upon  any  datm  not  founded  upon 
a  tort  or  breach  of  covenant  defendant  m&ht 
set  off  such  debt  against  his  individual  indebt- 
edness to  the  plaintiff  founded  on  a  note,  and 
it  was  immaterial  that  defendant's  demand 
arose  out  of  former  partnership  transactions. 

[Ed.  Npte.r-For  other  nses,  see  Set-Off  and 
Gountendaim,  Cent  XMg.  B  1*  8%  64.  06;  Dec 
Difr  I  83.*] 

&  Action  (|  26*}-JBQt]TTAB£S  and  Lcsal 
Deuandb. 

Hie  disdnctlan  tliat  except  where  other> 
wise  provided  by  statute,  an  equitable  demand 
cannot  be  pleaded  in  a  court  of  law  In  set-off 
asainst  a  legal  demand  has  been  abolished  In 
this  state. 

^[Ed.  Note.— For  other  cases,  see  ActlcBs, 

Cent  Dig.  »  124-145,  147-148,  168.  IM-IOBl 
313;  Dec  Dig.  |  26.*] 

Appeal  from  Falls  County  Court;  W.  B. 
Hunnieutt,  Judge. 

Action  by  O.  F.  White  against  G.  p.  Beem. 
Judgment  for  plaintiff,  and  defiendant 
peals.  Reversed  and  remanded. 

J.  H.  Anderson,  of  Marlln,  for  appellant 
Tom  Ccmnally,  of  Marlln,  for  appellee^ 

JENKINS^  J,  AppeDee  bnniiAit  this  suit 
to  recover  of  appellant  a  balance  alleged  to 
be  due  on  a  promissory  note  for  $800,  en- 
cated  by  appelant  In  &vor  of  app^ee 
December  6,  1907.  Appelant,  by  a  verified 
plea,  alleged  that  be  and  ai^ellee  on  April 
26, 1900,  entered  into  a  copartnership  for  the 
purpose  of  buying  and  selling  cattle,  setting 
out  Uie  terms  of  said  ciqurtnershlp,  among 
wfaldi  was  that  tbe  profits  of  said  business 
were  to  be  shared  equally;  that  each  parly 
compiled  with  ttie  terms  of  said  copartner^ 
ship,  and  that  the  same  was  dissolved  by 
mutual  consent  on  March  U,  1911 ;  that  ap- 
pellant's part  of  the  profits  In  said  business 
was  |999.  which  was  In  the  hands  of  appel- 
lee, who  refused  to  pay  the  same  over  to  ap- 
pdlant  or  to  credit  the  same  on  the  note  sued 
on ;  that  it  was  Q>ecially  agreed  that  appel- 
lant's part  of  the  profits  in  said  busing 
should  be  applied  to  the  llquldatioD  of  said 
note,  bat  that  appellee  had  failed  and  re- 
fused so  to  do,  except  for  the  sum  of  $359.95, 
credited  on  said  note. 

Appellant  alleged  that  the  books  and  ac- 
counts of  said  copartnership  were  in  the 
hands  of  appellee,  for  which  reason  he  could 
not  more  particnlarly  set  out  the  Items  of 
profit  due  him.  He  prayed  that  appellee  be 
required  to  produce  in  court  said  books  and 
accounts;  that  the  amount  due  bim  be  ap- 
plied first  as  a  set-off  against  the  amount 
due.  on  the  note  sued  on,  and  that  he  have 
Judgment  over  for  the  balance.  Appellee  ex- 
cepted to  said  answer  because:  (a)  It  apr 
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peared  that  the  amount  pleaded  In  set-off 
was  beyond  tbe  Jurisdiction  of  the  county 
court ;  (b)  the  Items  of  profit  were  not  plead- 
ed with  8ufi)d«it  certainty;  and  (c)  It  ap- 
peared that  the  matters  pleaded  arose  out  of 
a  partnership  transaction  and  were  not 
proper  Items  of  set-off  against  a  suit  npon  a 
note.  These  exceptions  were  sustained,  and 
the  action  of  the  court  is  before  us  for  re- 
view. 

[1]  1.  As  to  the  amount  In  controversy  it 
Is  the  contention  of  appellee  that,  Inasmuch 
as  appellant  alleges  that  his  share  of  the 
profits  were  $999,  the  court  Is  called  upon  to 
adjudicate  a  partnership  transaction  of  dou- 
ble that  amount  It  is  immaterial  what 
was  the  amount  of  the  copartnership  trans- 
actions. Appellant  Is  not  suing  for  a  disso- 
lution and  settlement  of  a  copartnership  but 
for  a  specific  sum,  to  wit,  $999,  which  he 
alleges  appellee  baa  received  and  refuses  to 
pay  over  to  him. 

[2]  2.  Appellant  gives  a  sufficient  excuse 
for  not  more  particularly  itemizing  the 
amounts  alleged  to  be  due  him,  viz.,  that  ap- 
pellee is  In  possession  of  the  account  books 
and  will  not  permit  him  to  inspect  them. 

[S,  4]  3.  The  conunon-law  doctrine  as  to 
set-off  has  been  modified  by  our  statute, 
which  reads  as  follows:  "Whenever  any  suit 
shall  be  brought  for  the  recovery  of  any 
debt  due  by  judgment,  bond,  bill,  or  others 
wise,  the  defendant  shall  be  permitted  to 
plead  therein  any  counterclaim  which  he 
may  have  against  the  plaintiff,  subject  to 
Buch  limitations  as  may  be  prescribed  by 
law."  a.  S.  art  1325.  The  object  of  this 
statute  is  to  avoid  a  multiplicity  of  suits  and 
It  should  be  liberally  construed.  The  only 
limitations  prescribed  by  law  are  found  In 
article  1329,  B.  S..  which  reads:  "If  the 
plalntlfTs  cause  of  action  be  a  claim  for  un- 
liquidated or  uncertain  damages,  founded  on 
a  tort  or  breach  of  covenant,  the  defendant 
shall  not  be  permitted  to  set  off  any  debt  due 
him  by  the  plaintiff;  and.  If  the  suit  be 
founded  on  a  certain  demand,  the  defendant 
shall  not  be  permitted  to  set  off  unliquidated 
or  uncertain  damages  founded  on  a  tort  or 
breach  of  covenant  on  the  part  of  the  plain- 
tiff." 

In  this  case  the  plaintiff's  suit  is  founded 
on  a  certain  demand,  to  wit  a  note ;  but  de- 
fendant's demand  Is  not  founded  on  a  tort  or 
breach  of  covenant  Appellant  alleges  that 
the  terms  of  the  copartnership  were  com- 
plied with  by  both  parties;  and  the  fact  that 
appellee  refuses  to  pay  over  to  appellant  his 
portion  of  the  profits  is  no  more  a  tort  or 
breach  of  covenant  than  would  be  the  re- 
fusal to  repay  money  which  bad  been  loaned 
to  appellee  by  appellant 

[S]  4.  Expressions  found  In  the  text-books 
and  decisions,  to  the  effect  that  one  partner 
cannot  me  asothw,  tzcept  for  dissolution  of 


the  copartnership  and  for  a  general  account- 
ing, have  no  application  to  the  instant  case. 
Appellant  and  appellee  are  not  partners. 
The  copartnership  formerly  existing  between 
them  is  alleged  to  have  been  dissolved  by 
mutual  consent  prior  to  the  Inatitntion  of 
this  suit 

6.  In  many  cases  it  has  been  held  tliat  a 
debt  arising  from  a  pre-existing  partnership 
cannot  be  set  off  against  an  individual  claim 
of  one  of  the  former  partners  against  an- 
other. But  these  were  cases  in  which  there 
were  more  than  two  partners;  and,  thera 
having  been  no  final  settlement  of  the  part- 
nership affairs,  the  debt  is  not  due  to  the 
partner  who  la  sued  in  his  individual  right 
but  jointly  to  him  and  the  other  partner  of 
partners. 

[I]  It  is  a  well-established  principle  that 
set-offs  or  counterclaims  must  be  due  In  the 
same  right,  and  that  a  s^rate  debt  cannot 
be  set  off  by  a  joint  one.  Allbrlght  v.  Aid- 
rich,  2  Tex.  166;  Hamilton  v.  Van  Hook,  20 
Tex.  306.  Our  statute  does  not  modify  this 
principle;  Greathouse  v.  Qreathouse,  60  Tex. 
S98.  But  in  the  Instant  case,  there  having 
been  but  two  partners,  tf  appellee  has  re- 
fused to  pay  over  to  appellant  as  alleged, 
the  half  of  the  partnerslilp  profits  due  ap- 
pellant, be  Is  indebted  to  appelant  individ- 
ually to  the  amount  so  withheld. 

[7]  6.  If  appellee  is  individually  Indebted 
to  appellant  or  is  liable  to  him  individually 
upon  any  claim  not  founded  on  a  tort  or 
breach  of  covenant,  the  appellant  may  set 
off  the  same  agalnat  any  Individual  Indebted- 
ness due  to  appellee  founded  on  a  certain 
demand;  and  It  is  immaterial  whether  ap- 
pellant's demand  against  appellee  arose  out 
of  the  transaction  of  a  former  copartnership 
or  otherwise,  or  partly  out  of  such  transac- 
tions and  partly  otherwise.  Barber  v.  Mor^ 
gan,  76  S.  W.  319. 

[I]  7.  Some  confn^on  seems  to  have  arisen 
by  not  keeping  in  view  the  fact  that  a  suit 
npon  a  note  is  a  suit  at  law,  and  that  a  suit 
for  partnership  acconntlng  is  a  suit  In  equity, 
and  that,  except  where  otherwise  provided 
by  statute,  an  equitable  demand  cannot  be 
pleaded  in  a  court  of  law  In  set-off  against 
a  legal  demand.  This  was  the  basis  of  the 
decision  In  Willis  v.  Barron,  143  Mb.  459, 
4S  S.  W.  291,  65  Am.  St  Rep.  673,  cited  by 
api:>ellee,  wherein  It  was  said:  "A  mere  sug- 
gestion of  an  accounting  and. an  equitable 
defense  will  not  oust  a  court  of  law  of  Its 
jurisdiction." '  This  dlstlnetlon  has  been 
abolished  in  this  state.  But  Independent  of 
this  fact,  appellant's  demand  was  a  proper 
set-off  against  the  demand  of  appellee. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed,  and  this  cause 
is  remanded  for  trial  in  accordance  with  this 
opinion. 

Reveraed  and  remanded. 


Digitized  by 


Google 


Tex.) 


FIDELITY  ±  DEPOSIT  CO.  V.  BANKERS'  TRUST  CO. 


A5 


DULLER  HcXEILL. 
(Court  oC  OiTil  Appeal!  of  Texu  OalTeston. 
Oct  24. 1918.) 

Apfbal  ard  Euob  (S  467*)— Sttpebssdub 

Bon  d—Pabties— Principal. 

1 1  is  not  necessary  that  a  supersedeas  bond 
be  signed  by  the  principal,  so  that  the  fact  that 
a  married  woman,  who  waa  a  part^,  could  not 
legall;  sign  the  supersedeas  bond  did  not  afEect 
its  validitr  if  the  sureties  were  sufficient. 

[Ed.  Note.— For  other  cases,  see  Aimeal  and 
Error,  Cent  Dig.  H  22867  ZiSS;  !>««•  I>lS-  I 
467.*] 

Appeal  from  District  Gonrt,  Harrla  Coun- 
ty ;  Wm,  MastersoD,  Judge. 

Suit  by  W.  A.  McNeill  against  Carrie 
Duller  and  husband.    From  a  Judgment  for 
plaintiff,  defendant  wife  appeals,  and  plain- 
tiff moves  to  diamlas  the  appwl.  Motion 
oTemiled. 

Baldwin  ft  Baldwin,  iA  Houston,  for  appe- 
lant 

REESE,  J.  In  &  suit  by  W.  A.  McNelU 
against  Carrie  Nell  Duller  and  her  husband, 
McNeill  recoTered  a  Judgment  for  money 
against  botti  deftedants,  and  foredwdDg 
mortgage  and  vendor's  Uens  against  certain 
real  estate.  From  dils  Judgment  Mrs.  Duller 
appeals.  She  gave  a  supersedeas  bond  sign- 
ed by  herself  and  several  suratiea.  3%e  bond 
la  payable  to  McNeill  and  also  against  Dul- 
ler, the  husband.  Appellee.  McNelU,  has  filed 
a  motlcm  to  dismiss  the  a^eal  on  the  ground 
that  Mrs.  Duller,  being  a  married  woman, 
cannot  bind  herself  or  hee  separate  estate  by 
the  execution  of  such  bond,  and  that  it  la 
void  as  to  her. 

It  aeems  to  be  settled  1^  a  long  Une  of 
decisions  in  this  state  that  It  is  not  neces- 
sary that  such  bond  be  signed  by  the  prind- 
paL  Shelton  v.  Wade^  4  T«s.  148,  61  Am. 
Dec.  722;  Lindsay  v.  Price,  33  Tex.  280; 
McKellor  V.  Peck,  88  Tex.  881;  Bridges  t. 
Condlff,  45  Tex.  438 ;  San  Roman  v.  Watson, 
54  Tex.  254 ;  Palmer  v.  Spandenberft  49  Tex. 
Civ.  App.  831,  108  8.  W.  4T8. 

The  motion  is  ovemUied. 


FIDELITY  ft  DEPOSIT  CO.  v.  BANKERS' 

TRUST  CO. 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Nor.  20,  1913.    Rehearing  Denied 
Dec  11, 1913.) 

1.  Appeal  and  Erbob  (i  736*)— Assionments 
or  Brbok— MvLnFASiops  Assiohuints. 
In  an  action  on  a  bond  execoted  by  defend- 
ant to  indemnity  against  nonperformance  of  a 
contract  to  build  a  house  and  to  protect  plaintiff, 
who  made  a  deposit  of  $6,400  to  assist  the  con- 
tractor in  building,  there  were  assignments  of  er- 
ror Id  rendcrioK  judgment  for  plaintiff^  because 
there  is  no  evidence  that  the  contrnctor  was  in- 
solrent,  or  that  the  $5,400  advanced  h;  plain- 
tiff could  not  be  collected  from  him,  and  de- 
fendant should  not  be  required  to  reimburse 
plaintiff  for  additional  expenditure  which 
plaintiff  voluntarily  elected  to  make,  to  get  back 


its  deposit,  and  also  that  the  court  erred  In  ren- 
dering Judgment  for  plaintiff  because.  In  com- 
pleting the  building  and  making  an  additional 
expenditure,  plaintiff  acted  as  volunteer,  with- 
out request,  and  that  it  was  not  shown  that  the 
contractor  was  insolvent,  so  as  to  make  It  neces- 
sary to  do  so  in  order  to  collect  the  $5,400  ad- 
vanced to  him.  HtM  that  the  assignment  wav 
multifarious, 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  302S,  3029;  Dec.  Dig.  ] 
736.«] 

2.  Principal  and  Sobett  (S  163*)— Sureti's 

LlABirjTT. 

Where,  in  an  action  on  a  bond  executed  to 
secure  tiie  peffonnanoe  of  a  ctmtract  to  erect  a 
house  and  to  secure  plaintiff  in  making  a  de- 

Sosit  to  assist  the  contractor  brought  by  such 
epositor,  judgment  was  rendered  against  both 
the  surety  and  the  contractor,  with  execution 
to  issue  first  against  the  contractor  and  judg- 
ment for  the  surety  over  against  him,  It  was 
immaterial  whether  the  contractor  ms  solvent 
with  respect  to  the  surety's  liability  to  reim- 
burse Bucn  depositor. 

[Eld.  Note.— Fte  other  eases,  see  Prine^ial  and 
Surety,  Cent  Dig.  H  446-464;  Dec  Dig.  | 
163.*] 

3.  Pbincifal  ano  StTBBTT  ({  160*)->^on- 
OTBUcnvB  Contracts— Action  on  Bond- 
Admission  or  Evidence. 

In  an  action  on  a  bond  to  indonnify  against 
the  failure  of  a  building  contractor  to  construct 
a  building  and  to  indemnify  plaintiff,  who  made 
a  deposit  to  assist  the  contractor,  evidence  that 
plaintiff  was  not  an  owner  of  tha  bouse,  though 
so  designated  in  the  bond,  but  merely  advanced 
the  uKmey  to  the  oontractor,  was  admissible  to 
establish  plaintiflrs  interest  in  the  subject-mat- 
ter. 

[Bkl.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  H  436-488;  Dec.  Dig.  § 
160.«] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Charlee  EL  Ashe,  Judge. 

Action  by  the  Bankers'  Trust  Company 
against  the  Fidelitr  ft  Deposit  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

OiU,  Jones  &  Tyler,  of  Houston,  for  appel- 
lant Hunt,  Myer  ft  Teagle  and  W.  8.  Bai- 
ley, all  of  Houston,  for  appellee. 

HARPER,  C.  J.  The  appellee,  Bankers* 
Trust  Company,  Instituted  this  suit  against 
appellant,  fidelity  &  Deposit  Company,  on  a 
bond  of  indemnity  in  the  sum  of  $4,000.  The 
petition  alleges,  in  substance:  That  B.  M. 
Levy  contracted  In  writing  with  J.  R.  Dar- 
nell, whereby  Darnell  bound  himself  to  fur- 
nish all  material  and  construct  a  certain 
house,  for  the  sum  of  $5,400.  That  for  the 
purpose  of  assisting  said  Darnell  In  financing 
the  contract  the  Bankers*  Trust  Company 
agreed  In  writing  to,  and  did,  deposit  $5,400 
in  the  Houston  National  Exchange  Bank,  to 
remain  In  escrow  until  the  building  was  com- 
pleted. And'  said  comi>aiiy  furthe'r  agreed* 
that  In  case  Darnell  should  fall  to  complete 
the  building  according  to  the  plans  and  speci- 
fications, and  In  the  event  that  the  Fidelity 
ft  Deposit  Company  failed  to  take  over  the 
contract  after  breach,  then  the  Bankers* 
Trust  Company  to  have  the  privilege  of  tak- 
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inc  vrer  tbe  work  of  comptoUng  the  I1011S& 
And  that  tot  tbe  poipoae  of  secaxlng  the 
said  Jjerj  and  eald  tnut  ounpaiiy  In  the 
fall  performance  of  the  said  contract  by 
Dazneil,  the  defendant  execnted  Ite  Indem- 
nity bond.  That  Darnell  exp^ded  the  full 
amonnt  of  tbe  contract  price,  and  then  foond 
that  It  would  reqnlre  more  money  to  com- 
plete the  boose,  which  he  could  not  com- 
mand, nor  conid  he  secure  credit  for  mate- 
rlaL  Thereupon  be  notified  the  parties. 
That  be  then  refused  to  further  continue  the 
woric  under  the  contract  That  Immediately 
thereafter  eald  Levy  notified  the  detoidant 
company;  In  response  to  tbifl  notice  the 
plaintiff  trust  company  furnished  the  ma- 
terial and  finished  tlie  building  at  an  addi- 
ti<mal  cost  of  $2,763.07.  That  thereafter 
Levy  transferred  and  assigned  bis  interest  in 
the  bond  sued  on  to  idaintilL  Defendant 
pleaded  general  denial,  and  specially  plead- 
ed that  it  bad  an  agreement  with  J.  B.  Dar^ 
nell,  C  3.  Brown,  and  W.  F.  Patterson  in 
writing  to  indemnify  the  Fidelity  Company 
against  los^  iuciud^  attorney's  fees  and 
costs. 

The  trial  court  filed  the  following  findings 
of  feet: 

"No.  1.  I  find  from  tbe  undisputed  testi- 
mony that  on  the  8th  day  of  October,  1909, 
tbe  defendant  Darnell  entered  Into  a  written 
contract  with  B.  M.  Levy  to  construct  a  resi- 
dence for  said  Levy  in  tbe  dty  of  Houston, 
Tex.;  Darnell  to  furnish  all  labor  and  ma- 
terial, and  to  complete  said  house  for  the 
sum  of  $5,400.  That  on  the  12th  day  of  Oc- 
tober, 1009,  the  defendants,  Darnell  and  Fi- 
delity &  Deposit  Company,  executed  and  de- 
livered to  Levy  and  the  Bankers'  Trust  Com- 
pany the  bond  sued  on  herein,  in  the  sum  of 
$4,000,  and  which  was  conditioned  upon  tbe 
faithful  performance  by  said  Darnell  of  said 
builder's  contract,  which  was,  by  the  terms 
of  tbe  bond,  made  a  part  of  the  bond. 

"No.  2.  I  find  that  before  this  bond  was 
executed  and  delivered  a  written  application 
was  made  therefor  by  Darnell,  filed  with  the 
local  agent  of  the  Fidelity  &  Deposit  Com- 
pany, and  was  sent  by  said  agent  to  the  said 
company's  bead  office  at  Baltimore,  Md.  I 
find  that  before  tbe  bond  was  issued,  the  de- 
fendant deposit  company  had  notice,  In  ad- 
dition to  tbe  redtal  in  its  said  bond,  that 
the  Bankers'  Trust  Company  had  an  Insur- 
able interest  in  the'  Darnell-Levy  building 
contract,  and  knew  that  said  Bankers*  Trust 
Company  was  seeking  indemnification  by  hav- 
ing said  bond  issued  as  aforesaid,  and  that 
the  deposit  company  knew,  prior  to  iMmii^g 
the  t>ond,  that  said  trust  company  had  In- 
curred some  liability  or  assumed  risk  of 
financial  loss  in  connection  with  the  construc- 
tion of  said  building  by  said  DarnelL 

"No.  8.  I  find  that  DameU,  Levy,  and  the 
Bankers'  Trust  Company  had  negotiations 
looking  to  the  construction  of  this  building 
by  Darnell,  and  that  the  Bankers'  Trust 
Company  would  only  finance  said  Darnell  on 


the  condition  of  his  glTlttg  ft  Indemnltr,  and 
after  sndi  bond  was  given  with  said  deposit 
company  as  surety,  said  DameU,  Levy,  and 
Bankers'  Trust  Conqutny  reduced  their  prior 
agreement  to  writing  on  tb»  tSOi  day  of  Oc- 
tober, 1909,  as  shown  by  tbe  ^escrow*  or 
three  par^  agreonent  Introduced  in  evl- 
doice.  I  find  that  the  parties  complied  wlOi 
the  terms  of  said  escrow  agreement,  Levy 
deposited  the  $5,400  in  the  bank,  the  Bank- 
ers' TifDSt  Company  advanced  a  like  amount 
to  Darnell  In  purchasing  lalior  and  material 
used  by  him  on  said  building,  and  that  Dar- 
nell proceeded  wltli  the  work  of  ctmstmction 
of  said  house. 

"No.  4.  I  find  tlmt  DameU  proceeded  with 
the  constraction  of  said  house  until  tbe  sum 
of  $5,400,  the  contract  price,  had  been  ex- 
hausted, which  was  all  advanced  by  tlia 
Bankers'  Trast  Company,  and  that  DameB 
then  quit  work  and  abandoned  said  contract 
because  of  his  inability  to  purchase  same  on 
credit.  I  find  that  Immediate  notice  of  these 
facts  was  given  to  the  d^Knit  company  by 
registered  notice  in  the  manner  required  by 
said  bond,  that  said  deixMdt  company  made 
no  reply  to  said  notice,  and  did  not  offer  to 
complete  Said  building,  an  that  after  a  lapse 
of  about  10  days  the  Baidcers'  Trust  Com- 
pany did  take  charge  of  said  building,  and 
complete  tlie  same  at  a  cost  of  $2,760.(@  to  It 
over  and  above  tbe  contract  price  of  $5,400 ; 
that  said  house  was  completed  by  said  Bank- 
ers' Trust  Company  according  to  the  plana 
and  spedflcatlons  agreed  on  by  Darnell  and 
Levy;  that  the  additional  labor,  supplies, 
and  material  necessary  to  the  completion 
were  purchased  at  the  market  prices  then 
prevailing,  and  same  were  so  purchased,  sup- 
plied, and  paid  for  by  the  Bankers'  Trust 
Company,  and  that  said  company  has  not 
been  repaid  any  part  thereof;  that  on  com- 
pletion and  acceptance  of  the  house  by  said 
Levy  the  escrow  money  $5,400  was  released 
to  the  Bankers'  Trust  Company. 

"No.  6.  I  find  that  at  the  time  this  bond 
was  issued  by  the  deposit  company  it  took 
an  Indemnity  bond  from  said  Darnell  vrltb 
C.  J.  Brown  and  W.  S.  Peterson  as  sureties, 
which  last  bond  also  provided  for  costs  and 
attorney's  fees  In  favor  of  eald  Fidelity  ^ 
Deposit  Company  In  the  event  of  loss  or  liti- 
gation involving  said  company;  that  by 
reason  of  Darnell's  default,  as  aforesaid,  the- 
Fidelity  &  Deposit  Company  has  been  re- 
quired to  defend  this  action  and  retain  at- 
torneys, and  that  $150  is  a  reasonaUe  fee 
for  such  services. 

"No.  6.  I  find  that  prior  to  tbe  «ecution. 
of  the  deposit  company  bond  of  October  12, 
1009,  sued  upon  herein.  Levy,  Darnell,  and 
the  Bankers'  Trust  Company  had  verbally 
agreed  among  themselves  upon  the  terms 
afterward  embodied  In  the  'escrow  agree- 
ment,' and  that  the  deposit  company  when  It 
executed  said  bond  knew  the  substantial  de- 
tails of  said  three  party  agreement." 

In  its  first,  second,  third,  sixth,  eleventb,^ 
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twdfth,  fifteenth,  and  twentletli  asstsnments 
of  error*  the  appellant  complains  that  the 
court  erred  in  rendering  Judgment  for  the 
plaintiff.  Bankers^  Tmst  Gompanr,  because 
the  bond  sued  on  Indemnifies  the  "owner"  of 
the  building,  and  that  plaintiff  was  not  an 
owner  in  contemplation  of  the  bond,  and 
becan«e  there  is  no  evidence  that  plaintiff 
was  guarantor  of  Darnell's  performance  of 
the  contract,  and  therefore  plaintiff  had  no 
legal  right  to  bind  the  defendant  by.  its 
voluntary  act  of  completing  the  building. 
The  trial  courf  b  second  finding  of  fact  is  a 
complete  answer  to  the  contentions  of  appel- 
lant in  these  assdgnments,  which  we  approve, 
as  supported  by  the  evidence.  Without  any 
evidence  of  Insurable  interest  in  plaintiff  at 
the  time  the  bond  was  executed,  the  meaning 
of  the  language  used  in  the  bond  is  to  insure 
the  parties  ther^  named  against  the  de- 
fault of  Darnell,  and  if  by  reason  of  the  de- 
fault the  plaintiff  was  injured,  it  is  entitled 
to  recover  to  the  extent  of  such  loss. 

[1]  The  fourth  and  fifth  asdgnments,  If 
considered  togetber  ms  grouped,  are  mnltl- 
farlous: 

'The  court  erred  In  rendering  Judgment 
ftir  the  plaintiff,  against  this  defoidant,  be- 
cause there  la  no  evidence  In  the  record  that 
Darndl  was  insolv^t,  or  that  the  f6,400  ad- 
vaneed  him  by  plaintiff  could  not,  or  cannot 
be,  collected  from  him,  and  this  defendant 
dUHild  not  be  required  to  reimburse  plaintiff 
for  an  additional  expenditure  of  $2,756.08 
sued  for  in  this  suit,  which  plaintiff  volonta- 
lUj  dected  to  make  in  order  to  get  the  spe- 
dflc  $6)400  xilaced  In  escrow  by  Levy;  no 
evldraioe  of  the  peculiar  charm,  value,  or 
attractiveness  o7  that  partlcalar  f{^4D0  being 
dvea  to  this  defendant 

"Tba,  court  erred  in  rending  Judgment 
for  the  plaintiff,  against  this  defendant,  be- 
canae  in  voluntarily  completing  said  buHdlng, 
and  in  voluntarily  roaWng  the  additional  ex- 
ptfidltnm  of  $2,7S6J)e,  plalntur  acted  wholly 
as  a  Ttflunteer,  belnf  under  no  obligation 
so  to  do,  bdng  muequested  so  to  do,  no  right 
bdng  given  It  by  this  defendant  so  to  do 
In  the  bond  sued  on,  or  any  other  written 
contract  to  which  fids  defei^ant  was  a  part7i 
and  the  record  disclosing  no  evidence  of  in- 
solvency on  the  part  of  Darnell  that  would 
render  it  necesaair  or  advisable  or  expedtent 
so  to  do  In  order  to  collect  the  |5,4D0  ad- 
vanced Darnell  by  i^alntlff.** 

[2]  Bnt,  the  fifth  aaalgnment  bcdng  follow- 
ed by  the  inoposltlon  that,  there  being  no 
erldaice  that  Darnell  was  Insolvent,  there 
can  be  no  liability  upon  the  part  of  defend- 
ant to  reimburse  plaintiff.  It  Is  considered  by 
the  observation.  Judgment  is  against  both 
the  surety  company  and  Darnell,  with  execu- 
tion to  issue  first  against  Darnell,  and  with 
judgment  for  the  defendant  over  and  against 
him.  So  it  matters  not  whether  he  Is  solvent 
or  noL 


[3]  The  seventh  and  d^tb  aaalgnmentB 

are  as  follows: 

^*The  court  erred  In  allowing  plaintiff  to 
introduce,  over  the  objection  of  this  defend- 
ant, the  oral  testimony  of  W.  S.  Bail^,  to 
the  effect  that  plaintiff  was  not  an  owner  of 
the  house  contracted  to  be  built  by  Darnell, 
though  so  designated  In  the  bond  sued  on, 
but  that  plaintiff  merdy  advanced  Damdl 
the  money  with  which  to  build  said  house, 
and  was  to  have  the  right  to  reimburse  Itself 
by  means  of  the  95)400  placed  In  escrow  by 
Levy;  upon  completion  and  acceptance  of  the 
house,  eta,  and  that  said  facts  were  bnovm 
to  the  agents  of  this  defendant,  as  said  testi- 
mony varied,  contradicted,  and  ami>Ufled  and 
enlarged  the  twms  of  the  instrument  sued 
on." 

"The  court  erred  In  allowing  plaintiff  to 
Introduce,  over  the  objection  of  this  defend- 
ant, the  oral  testimony  of  J.  R.  DameU,  to 
the  effect  that  the  plaintiff  was  not  an  own- 
er of  the  house  contracted  to  be  built  by  Dar- 
nell, though  so  designated  In  the  bond  sued 
on,  but  that  plaintiff  merely  advanced  Dar- 
nell the  money  with  which  to  build  said 
house,  and  was-  to  have  the  right  to  reim- 
burse itself  by  means  of  the  |6,400  placed 
in  escrow  by  Levy,  upon  the  completion  and 
acceptance  of  the  house,  etc,  and  that  said 
facts  were  known  to  the'agents  of  this  de- 
fendant, as  said  testimony  varied,  contradict- 
ed, amplified,  and  enlarged  the  terms  of  the 
written  instrument  sued  on." 

The  evidence  complained  of  was  properly 
admitted,  as  It  tended  to  establish  the  plain- 
tUTs  Interest  In  the  subject-matter  of  the  In- 
demnity bond.  This  observation  disposes 
of  the  ninth  assignment 

The  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  and  nine- 
teenth assignments  are  overruled  because 
the  evidence  supports  the  finding  of  facts, 
upon  these  pdnts,  by  the  court,  and  the  said 
asdgnments  are  to  the  effect  tliat  tlie  court 
erred  In  his  findings  of  fact  and  conclusions 
of  law. 

The  assignments  are  therefore  overruled,, 
and  the  cause  affirmed. 


HAMMOND  et  at  T.  McFABLANO. 

(Court  of  Civil  Appeals  of  Texas.  Oalvestoik 
Nov.  S,  1913.    Rehearing  Denied 
Nov.  27,  1913.) 

1.  BxKUFnoNs  ({  4S*)— Pbopxbtt  Subject— 
Toou  or  "Tbadb." 

The  conducting  of  a  btt(x:her  shop  by  » 

eerson  wbo  Blauffhters  very  few  anlmfUB,  and 
ays  most  of  the  meat  sold  in  his  shop  from 

Sacking  houses,  is  a  "trade"  within  Sayles'  Ann. 
iv.  St.  1897,  art  2395,  aubd.  5,  exempting 
from  execution  all  tools,  apparatus,  and  books 
belonging  to  any  trade  or  orofesBion,  the  fact 
that  he  sells  the  meat  which  he  cuts  up  or 
butchers  not  making  hhn  merely  a  merchant 
or  dealer  in  meats,  a£d  any  tool  or  apparatus  be- 
longing to  such  trade  la  exempt;  but  a  toot  or 
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8.pparatu8  belonsins  to  and  nsed  only  In  the 
business  of  selling  meat  is  not  exempt 

[Ed.  Note.— For  other  cases,  see  Exemptloni, 
Cent  sag.  S§  56-61 ;   Dec  Dig.  |  45.* 

For  otliw  definitions,  see  Words  and  Flinses, 
ToL  8,  pp.  7037-7041,  78ia] 
2.  EXEUFTZONS  (S  45*>— Fbopebtt  Sobjxct— 

Toou  OF  Tbade. 

Neither  a  cash  register  nor  a  refrigerator 
or  ice  box  is  a  tool  or  apparatiu  belonging  to 
the  trade  of  a  butcher  who  also  sells  the  meat 
cut  ap  or  butchered  by  him,  and  hence  they  are 
not  exempt  from  execution  nnder  Sayles*  Ann. 
GiT.  St.  1897,  art.  2390,  aabd.  0,  exempting  the 
tools  and  anuiratiu  belonging  to  an;  trade  or 
profession. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  H  66-61;  Dec.  Dig.  |  46.*] 

Appeal  from  HutIb  Gonntr  Conrtat  Law; 
€lB.tk  O.  Wren,  Judge. 

Suit  for  Injunction  O.  B.  tfcFarland 
against  M.  F.  Hnmmond  and  others.  From 
a  decree  granting  a  temporary  Injunction, 
defendants  appeal.   Reversed  and  rendered. 

Gibson  &  Wander,  of  Houston,  tor  appel- 
leeu 

PLEASANTS,  G.  J.  Tills  appeal  Is  from 
a  decree  of  the  county  court  at  law  of  Har- 
ris county  granting  a  temporary  injunction 
restraining  the  defendants  from  seizing  and 
selling  under  execution  a  cash  register  ma- 
chine and  a  refrigerator  or  Ice  box  owned 
and  used  by  the  appellee  in  carrying  on  his 
trade  of  butcher.  The  appellant  M.  F.  Ham- 
mond Is  the  sheriff  of  Harris  county.  The 
other  appellant,  the  Houston  Packing  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  having  recovered  a  Judgment 
in  the  county  court  of  Harris  county  against 
the  appellee  for  the  sum  of  $215  and  costs 
of  suit,  procured  the  issuance  of  an  execu- 
tion on  said  Judgment,  and  placed  same  in 
the  hands  of  appellant  Hammond,  who  pro- 
ceeded to  levy  upon  the  articles  above  named, 
and  advertise  same  tor  sale.  This  suit  was 
brought  to  restrain  appellants  from  taking 
the  possession  of  the  pro]:>ert7  from  appellee 
and  selling  It  under  the  execution  before 
mentioned. 

The  contention  of  appellee  is  that  the  prop- 
erty is  exempt  from  forced  sale  under  subdi- 
vision 6  of  article  2396,  Sayles*  Civil  Stat- 
utes, which  reserves  to  every  family  exempt 
from  attachment  or  execution  and  every  oth- 
er species  of  forced  sale  for  the  payment  of 
debts,  unless  the  debt  is  secured  by  Uen  on 
the  property,  "all  tools,  apparatus  and  books 
belonging  to  any  trade  or  profession." 

^e  evidence  shows  that  appellee  Is  a 
married  man  and  head  of  a  family.  He 
conducts  a  butcher  shop  in  the  city  of  Hous- 
ton, and  has  been  engaged  in  that  trade  or 
business  for  two  years  or  more.  He  testi- 
fied: "I  have  no  other  trade  or  occupation 
and  no  other  Income.  I  am  dependent  for 
support  of  myself  and  family  entirely  upon 
my  trade  in  keeping  and  carrying  on  said 
butdier  shoi>.  The  trade  of  a  butcher  is  like 


that  of  a  skilled  mechanic ;  it  requires  train- 
ing and  practice  to  be  a  batcher  so  as  to 
develop  necessary  skill  in  cutting  the  meat 
The  common  meaning  of  a  butcher  as  under- 
stood here  in  this  part  of  Texas  Is  one  that 
is  skilled  in  cutting  up  meat  for  retail,  and 
who  keeps  a  butcher  shop  or  meat  market 
The  common,  usual,  and  necessary  tools  and 
apparatus  used  in  such  are  knives  of  dif- 
ferent kinds  for  cutting  meat,  cleavers,  saws 
(meat  saws),  meat  blocks,  on  which  meat 
is  cut,  scales  for  weighing,  electric  fans  to 
keep  butcher  and  helpers  cool  while  at  work, 
and  the  meat  also,  and  to  keep  off  flies,  a 
cash  register,  counters,  an  Ice  box  or  meat 
box,  in  which  meat  is  kept  refrigerated,  a 
fish  box,  and  some  other  implements.  That 
the  ice  box  or  meat  box  levied  on  by  the 
sheriff  under  the  execution  in  this  case  ia 
one  of  the  most  serviceable  and  necessary 
apparatus  for  the  trade.  That  in  this  warm 
and  humid  climate  it  would  be  impossible 
to  run  the  butcher's  trade  or  keep  butcher 
shop  without  an  ice  box,  where  the  meat 
could  t>e  kept  cool ;  meat  would  spoil  and 
rot  in  a  few  minutes  without  same.  That 
the  sanitary  officer  would  not  permit  a  butch- 
er shop  conducted  without  such  appara- 
tus. That  plaintiff  kept  all  of  these  men- 
tioned articles  in  his  shop.  That  the  cash 
register  was  also  necessary  and  serviceable 
in  being  a  plaae  to  make  Quick  change  of 
money.  TbBt  it  also  kept  a  register  of  all 
sales  and  did  tvay  with  necesed.!?  >  book- 
keeper." 

The  evidence  farth^  shows  that  appellee 
had  slaughtered  very  few  animals,  most  of 
the  meat  sold  in  his  shop  being  obtained  from 
the  packing  houses,  and  this  Is  true  of  the 
butcher  trade  generally  in  cities.  A  cash 
register  is  commonly  used  in  butclm  shops 
and  is  necessary  for  making  qnlck  change 
and  keeping  account  of  sales. 

[1]  We  think  conducting  a  butcher  shop 
as  appellee  did  his  should  be  regarded  as  a 
trade  in  the  purview  of  the  statute  before 
cited.  It  requires  mechanical  skill  and  ex- 
perience to  conduct  a  shop  of  this  kind  and 
a  person  so  engaged  is  following  a  trade. 
The  fact  that  he  sold  the  meat  which  he  cut 
up  or  butchered  would  not  make  him  mere- 
ly a  merchant  or  dealer  in  meats  and  dje- 
feat  his  right  to  claim  as  exempt  from  forc- 
ed sale  the  tools  and  apparatus  l>elonglng 
to  his  trade  as  butcher  or  meat  cutter.  Any 
tool  or  apparatus  belonging  to  this  trade 
would  be  exempt;  but  a  tool  or  apparatus 
belonging  to  and  used  only  in  his  business 
of  selling  meat  would  not  be  exempt  Be- 
quillard  v.  Bartlett;  19  Kaa  SS2,  27  Am. 
Rep.  120. 

[2]  Under  the  very  liberal  constmctloQ 
which  the  courts  have  generally  given  reme- 
dial statutes  of  this  kind  (vide  Betz  v.  Maler, 
12  Tex.  av.  App.  219,  33  S.  W.  710,  and  cas- 
es cited  in  that  case),  we  would,  if  the  ques- 
tion was  an  open  one  In  this  state,  hold  that 
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the  reMgerator  or  loe  box  In  whl(^  appel- 
lee kept  Ida  meat,  uid  wblcb  the  evidence 
Bbows  wu  neeessatr  and  easential  to  a 
proper  ctrndnct  of  tbe  batcher^  trade  in  this 
climate^  waa  a  tool  or  apparatna  belonging 
to  ancta  trade;  but  we  do  not  thinb  a  cash 
register  under  any  proper  constmctlon  of 
tbe  statute  conld  be  called  a  tool  or  appara- 
tus belonging  to  the  trade  of  a  batcher. 
Wallace  t.  BarUett,  108  Mass.  62 ;  BeQuiUard 
T.  BarUett,  19  Kan.  382,  27  Am.  Rep.  U!0 ; 
McCord-GolUns  t.  Laaams.  50  S.  W.  1048 ; 
Smith  T.  Hprton,  18  Tex.  Giv.  App.  28,  46  S. 
W.  402. 

i:iie  question  presented  by  this  ^q>eal  has, 
we  think,  bran  settled  by  oar  Supreme  Oodrt 
In  Ote  case  of  Slmmang  r.  Insurance  Co., 
102  Tex.  89,  112  S.  W.  1044,  1S2  Am.  St 
Rep.  840b  In  ttiat  case  the  Supreme  Court 
holds  that  a  cash  roister  and  Ice  box  or 
tefiigerator  used  by  a  restaurant  keeper  in 
conducting  bis  restaurant  are  not  exempt 
from  forced  sale  as  tools  or  apparatus  be- 
longing to  the  trade  of  a  restaurant  keeper. 
It  Is  conceded  In  the  opinion  in  the  case  cited 
that  the  keeping  <tf  a  restaurant  is  a  trade 
in  the  purview  of  the  statute,  and  the  evi- 
dence showed  that  the  articles  named  were 
used  in  carrying  on  said  trade  We  think  it 
a  matter  of  which  the  courts  could  take  Ju- 
dicial notice  ttiat  in  this  climate  an  tee  box 
or  refrigerator  is  not  only  useful  and  con- 
venient but  essentially  necessary  in  conduct- 
ing a  restaurant.  It  Is  Just  as  necessary  and 
essentiat  fiir  a  restaurant  keeper  to  have  an 
ice  box  in  which  to  keep  food  he  pr^iares 
for  his  costomera  as  It  Is  for  a  butcher  to 
have  such  a  receptacle  In  which  to  keep  tbe 
meate  butdiered  or  cut  up  by  him.  If  an 
Ice  box  Is  not  a  tool  or  apparatus  belonging 
to  the  trade  of  a  restaurant  keeper.  It  Is  not 
one  belonging  to  the  trade  of  a  butcber. 
This  is  Just  as  true  of  a  caab  register. 

In  support  of  the  opinion  In  tbe  Slm- 
mang Gaae  Oie  court  cites  tbe  cases  of  Held- 
enheimer  v.  Blumenkron,  56  Tex.  314,  and 
Dodge  T.  Knl^t  (Sup.)  16  8.  W.  026.  We  do 
not  think  these  cases,  which  only  decide  that 
bousehold  and  kitchen  furniture  used  by  a 
re^urant  or  hotti  keeper  is  not  exempt 
from  forced  sale  under  the  subdivision  of  the 
statute  ^wve  dted,  whidi  exempts  such  ar- 
ticle when  used  for  fiimlly  purposes,  have 
any  bearing  upon  the  question  of  wheUier 
an  Ice  box  and  cash  reglsta  are  exempt 
as  tools  or  aniaratus  belonging  to  the  trade 
of  a  restaurant  keeper.  But  the  court  also 
cites  wlUi  approval  the  case  of  Frank  v. 
Bean,  8  Wlllson,  Civ.  Oas.  Gt.  App.  %  211, 
which  holds  that  the  articles  named  are  not 
tools  or  apparatus  beloi^ing  to  the  trade  of 
a  restaurant  keeper. 

We  think  tiie  decision  In  the  Slmmang 
Case  Is  conclusive  ct  the  question  presented 
on  this  appeal,  and  that  in  accordance  with 
that  opinion  the  Judgment  of  the  court  be- 
low should  be  reversed,  and  Judgment  here 


rendered  In  favor  of  appellant,  vacating  tbe 
order  granting  the  Injunction,  and  It  Is  so 
ordered. 
Reversed  and  rendered. 


VINSON  et  sL  V.  W.  T.  OABTEB  &  BBO. 
et  aL 

(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
Nov.  20,  1913.) 

1.  Apfxai.  aho  Ebbob  (I  261*)— Pbbsebva- 
TioN  or  Obouhos  of  Review— Nbcessity 
OF  Uonon  fob  New  Tbiax. 

Assignment  of  error  not  sapported  by  a 
motion  for  new  trial  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  VS^Pmi,  8(B4,  3281; 
Dec.  Dig.  i  261.*] 

2.  MORTOAOBS  (f  106*)— InSTBCJfENTS  SlKUIi- 
TAHE0U8LT  EXECUTED— ConSTBITITTION. 

A  deed  and  a  bill  of  sale  with  a  mortgage 
and  notes  simultaneoutly  ezecnted  by  the  gran- 
tee aa  Becnrityi  for  the  purcbase  price,  refer- 
ring to  the  same  aubject-matter,  constitute  bat 
one  act  and  should  be  construed  as  one  and 
tbe  Bame  agreement 

[Ed.  Note.— For  other  casea,  see  Mortgagee, 
Cent  Dig.  H  214,  216;  Dec.  Dig.  \  106.*] 

3.  Vbndob  and  Pubchaseb  (S  316*)  — Evi- 
dence—PAniBHT  OF  PUEOHASE  MoNET. 

A  deed  and  bill  of  sale  of  personaltyt  with 
the  grantee's  BimultaneooBly  executed  mortgage 
and  notes  to  secure  the  payment  of  the  purcbaae 
price,  was  proof  that  the  purchase  money  was 
not  folly  paid  at  the  time  of  the  conveyaoce  to 
the  grantee. 

[Ed.  Note.-~For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  028-^;  Dec.  Dig. 
I  816.*] 

4.  Vendob  and  PaacHASEB  (5  79*)— Contbact 
— ExEcuTOBT  Contbact. 

Such  instrumenta,  construed  bother,  show- 
ed an  eMcutory  contract  for  the  conveyance 
of  a  tiact  of  land,  tbe  superior  title  to  remain 
In  the  grantor  and  his  wife,  and  which  would 
be  divested  by  the  grantee  or  bis  vendee*  cmly 
by  the  payment  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  7.  8,  127-131;  Dec 
Dig.  I  79.*] 

5.  Vendob  and  Pdbchaseb  (|  266*)— Boha 
Fide  Pubchasbb— Notice. 

Plaintifr  in  trespass  to  try  title,  claiming 
under  a  purchaser  from  a  vendee  with  notice 
of  tbe  vendor's  lien  and  superior  titte,  and 
who  did  not  pay  or  offer  to  pay  his  proportion- 
ate part  of  the  purchase  money  and  did  not 
exercise  or  attempt  to  exercise  his  right  of  re- 
demption but  abandoned  it,  could  not  recover 
against  those  claiming  under  the  vendor. 

[E^d.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Gent  Dig.  f|  492,  700-712;  Dec. 
Dig.  I  286.*] 

Appeal  from  District  Court,  Tyler  County ; 
W.  P.  Powell,  Judge. 

Trespass  to  try  title  by  John  F.  Vinson 
and  others  against  W.  T.  Carter  &  Bro.,  and 
others.  Judgment  for  defendants,  and  plaln- 
tifts  appeaL  Affirmed. 

V.  A.  Collins,  of  Beaumont,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton. Joe  W.  Thomas,  of  WoodvUle,  and  C 
L.  darter,  of  Houston,  for  appellees. 
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LEVY,  J.  The  action  was  by  appellants 
against  appellees  in  trespass  to  try  title 
to  about  388  acres  of  land  out  of  the  south- 
east  corner  of  the  1555-acre  tract  In  the  Tat- 
man  league.  The  appellants  were  the  heirs 
of  B.  N.  Dlcken,  to  whom  U.  M.  Gilder  con- 
veyed the  same  land  on  October  16,  1863. 
The  appellees  pleaded  not  guilty  and  vouched 
In  their  warrantor.  The  appellees  claimed 
the  land  under  deed  from  the  heirs  of  Wm. 
Minter.  The  case  was  tried  to  a  Jury,  and 
upon  the  conclusion  of  the  testimony  the 
court  directed  a  verdict  In  favor  of  the  ap- 
pellees. 

[1  ]  The  appellees  object  to  consideration 
of  the  assignments  as  presented  by  appel- 
lants in  their  brief,  and  the  objection  must  be 
sustained  for  the  reasons  so  given,  except  as 
to  the  second  assignment  In  the  brief,  which 
is,  we  thini:,  supported  by  a  motion  for  new 
trial.  The  effect  of  the  second  assignment 
is  to  predicate  error  upon  the  action  of  the 
court  in  peremptorily  instructing  a  verdict 
for  appellees.  The  precise  contention  of  er- 
ror Is  that  the  recitation  in  the  deed  from 
Wm.  Minter  and  wife  to'  U.  M.  Gilder,  of 
date  March  11,  1863,  recites  the  payment  of 
the  purchase  money  for  the  land,  and  there 
Is  not  any  evidence  to  show  that  the  recita- 
tion in  the  deed  Is  not  correct,  and  ^there- 
fore the  appellees,  as  a  matter  of  law,  had 
failed  to  show  title  against  the  appellants. 
The  evidence  established  that  on  the  11th 
day  of  March,  1863,  Wm.  Minter  and  wife, 
who  were  the  Owners,  conveyed  to  U.  M. 
Gilder  a  tract  of  1555.9  acres  of  land,  part 
of  the  N.  Tatman  league  (which  tract  Involv- 
es the  land  In  controversy),  and  by  the  same 
conveyance  a  tract  out  of  the  Ann  Plsher 
league  in  the  same  county;  the  considera- 
tion recited  being  $3,661  in  hand  paid.  On 
the  same  date  of  March  11,  1863,  Wm.  Min- 
ter executed  a  bill  of  sale  to  IT.  M.  Gilder 
for  a  number  of  negro  slaves,  wagons,  mules, 
horses,  and  oxen  for  a  consideration  recited 
of  $42,440  In  hand  paid.  On  the  same  date 
of  March  11,  1S63,  U.  M.  Glider  executed 
three  notes  payable  to  Wm.  Minter,  aggregat- 
ing $25,471.12.  On  the  same  date  of  March 
11,  1863,  U.  M.  Gilder  and  wife  executed  a 
mortgage  to  Wm.  Minter,  to  secure  the  Iden- 
tical three  notes  mentioned,  on  the  same 
land  described  In  the  deed  of  the  same  date, 
and  Including  other  lands,  and  on  the  same 
personal  property  covered  by  the  bUl  of 
sale.  The  deed  and  the  mortgage  were  both 
filed  for  record  in  the  county  clerk's  office 
on  the  same  day  and  recorded  in  the  same 
record  book  on  consecutive  pages.  On  Jan- 
nary  6,  1866,  U.  M.  Glider  having  defaulted 
in  the  payment  of  these  notes,  Wm.  Minter 
filed  suit  thereon  in  the  district  court  of 
Tyler  county,  seeking  to  enforce  the  mort- 
gage upon  the  land  and  asking  that  It  be 
sold  to  satisfy  the  lien.  It  appears  that  to 
this  action  defendants  U.  M.  Gilder  and 
wife  answered  setting  up  In  sut>8tance  a 
failure  of  conslderaUon  by  reason  ot  the 


emandpatlon  of  the  negroes,  and  asking  a 
rescission  of  the  contract  as  follows:  "De- 
fendants here  tender  the  said  negroes  or 
persons  of  color  as  mentioned  In  said  mort- 
gage purdiased  from  the  said  Minter,  plain- 
tiff, together  with  all  of  the  property  pur- 
chased from  the  said  plaintiff  at  the  time 
the  negroes  were  purchased,  and  asks  that 
said  contract  based  upon  said  mortgage  and 
the  promissory  notes  be  canceled  and  that 
said  mortgage  be  declared  null  and  void  and 
of  no  effect"  And  the  defendants  in  that 
suit  also  sued  in  reconvention  to  recover 
back  $23,000  paid  on  the  contract  of  purchase 
on  March  11,  1863.  It  appears  that  this  suit 
continued  on  the  docket  of  the  court  for 
some  years  thereafter ;  and  GUder  and  wife 
having  died,  their  heirs  were  made  parties 
defendant  by  scire  facias ;  and  Minter  and 
his  wife  having  died,  their  heirs  were  prop- 
erly made  partis  plaintiff.  The  plaintiffs 
In  that  suit,  the  heirs  of  Minter,  on  Decem- 
ber 22,  1884,  filed  their  amended  petition  In 
the  form  of  ordinary  action  of  trespass  to 
try  title  to  recover  the  land  described  in  the 
mortgage  above  referred  to.  The  defendants 
in  that  suit,  heirs  of  Gilder,  answered  by 
general  demurrer,  general  denial,  and  plea 
of  not  guilty,  filed  on  the  same  date.  There- 
upon an  agreed  Judgment  was  entered  in  the 
cause  In  December,  1884,  In  which  the  heirs 
of  Wm.  Minter,  as  plaintiffs,  recovered  back 
the  1565.9  acres  of  the  Tatman  league  and 
the  tract  of  the  Ann  Fisher  league,  being 
the  Identical  lands  which  Minter  and  his  wife 
had  conveyed  to  Gilder;  and  the  heirs  of 
Gilder  recovered  from  the  h^rs  of  Minter 
the  other  tracts  of  land  described  In  the 
mortgage ;  and,  the  personal  property  having 
been  lost  by  the  freeing  of  the  negroes,  It 
was  so  declared.  It  appears,  however,  that 
on  October  16,  1863,  U.  M.  Gilder  conveyed 
to  R.  N.  Dlcken  the  Identical  tract  of  388 
acres  In  this  suit  and  covered  by  the  mort- 
gage previously  given  and  recorded  by  Gild- 
er to  Minter.  R.  N.  Dlcken  is  the  ancestor 
under  whom  plaintiffs  in  this  case  claim.  It 
was  proven,  though,  that  R.  N.  Dlcken  stated 
that  he  knew  the  Minter  heirs  had  always 
asserted  title  to  the  land  and  had  a  mort- 
gage on  it,  and  after  he  got  the  land  he 
learned  that  Gilder  could  not  make  him  a 
good  title,  and  he  Just  moved  off  of  It,  and 
that  he  had  never  lived  on  It  since  or  paid 
taxes  on  it  or  claimed  It  It  was  further 
proven  that  B.  N.  Dlcken  was  sheriff  of 
the  county  from  1870  and  for  many  years 
during  the  pendency  of  the  suit  between  the 
heirs  of  Minter  and  the  heirs  of  Gilder  and 
never  took  any  steps  to  assert  any  right  to 
the  property  now  claimed  by  his  heirs.  Also 
the  record  does  not  show,  and  appellant  of- 
fered no  proof,  that  the  consideration  named 
In  the  deed  from  GUder  to  Dlcken  was  In 
fact  paid. 

Under  all  these  undisputed  facts  it  would 
appear  that  It  should  be  properly  ruled  that 
there  was  proof  going  to  show  Uiat  the  pur- 
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diase  money  for  tbe  land  was  not  In  tact 
tally  paid,  and  that  B.  N.  Dlcken,  under 
whom  appellants  claim  as  betrs,  so  knew, 
both  actoally  and  constructively,  at  the  time 
of  his  deed,  and  that  the  superior  title  re- 
mained In  Minter,  and  Dicken  did  not  ac- 
quire the  legal  title,  and,  he  having  aban- 
doned his  claim  and  failed  to  avail  himself 
of  an  equity  of  redemption,  that  appellants 
had  no  title  to  the  land. 

[2]  The  deed,  mortgage,  notes,  and  bill  of 
sale  were  all  executed  by  the  same  parties 
and  slmultaneoasly.  The  mortgage  ts  baaed 
upon  the  notes,  and  they  are  proven  by  the 
admissions  of  Gilder  In  bis  answer  to  the 
suit  thereon  by  Minter  to  have  been  executed 
as  a  part  of  the  consideration  for  the  sale 
of  the  personalty  and  realty  under  mortgage. 
All  the  instruments  being  parts  of  and  in 
refermce  to  the  same  subject-matter,  the  ef- 
fect of  the  simultaneous  execution  of  the 
same  would  be  to  constitute  them  but  one 
act  and  require  them  to  be  construed  as 
but  one  and  tbe  same  agreement.  Howard 
V.  Davis.  «  Tex.  181 ;  Dunlap  v.  Wright,  11 
Tex.  597,  62  Am.  Dec.  <S06. 

[3, 4]  And,  being  so  considered,  they  evi- 
dence the  fact  that  Minter  and  wife  owned 
two  tracts  of  land,  slaves,  and  other  proper- 
ty, and  that  Gilder  desired  to  acquire  these 
two  tracts  and  the  slaves  and  [>ersonal  prop- 
erty, and  to  that  end  he  executed  the  three 
promissory  notes  for  the  amount  of  unpaid 
purchase  money  of  the  slaves,  personalty, 
and  lands,  executing  contemporaneously  the 
mortgage  upon  tbe  property  thus  conveyed 
to  him  to  secure  payment  of  tb^  purchase- 
money  notes,  and,  in  addition  to  the  land 
and  personal  property  thus  being  acquired, 
mortgaged  also  other  real  estate  then  owned 
by  him.  Consequently  there  was  proof  that 
tbe  purchase  money  was  not  fully  paid  at 
the  time .  of  the  conveyance  to  Gilder.  By 
virtue  of  these  instruments  thus  construed 
together.  It  would  follow  as  a  legal  proposi- 
tion that  there  was  an  executory  contract 
for  the  conveyance  of  the  tract  of  land  out 
of  the  Tatman  league,  the  superior  title  re- 
maining in  Hlnter  and  wife,  and  which  could 
be  divested  by  Gilder  or  his  vendees  only  by 
the  payment  of  tbe  purchase  price.  Masterson 
V.  Cohen,  46  Tex.  620 ;  Jackson  v.  Palmer,  52 
Tex.  427;  Webster  v.  Mann,  52  Tex.  416 ;  Hale 
V.  Baker,  60  Tex.  217.  And  it  is  further  to  be 
observed  that  a  complete  rescission  of  the 
entire  original  contract  evidenced  by  the 
deed,  mortgage,  bill  of  sale  and  notes  took 
place  and  was  given  effect  by  the  terms  of 
the  decree  of  1884  upon  the  proi)erty ;  there 
being  restored  to  GUder,  through  his  heirs, 
the  land  which  he  owned  prior  to  the  execn- 
tlon  of  the  mortgage.  Independent  of  his 
purchase  from  Minter,  and  there  being  re- 
stored to  Minter,  through  his  heirs,  the  title 
to  the  land  which  he  had  contracted  by  the 
executory  agreement  to  convey  to  Gilder  out 
of  the  Tatman  league  and  Fisher  league. 


The  effect  was  to  revest  the  hdis  of  Minter 
with  their  ancestor's  title,  free  from  the  Gild- 
er claim. 

[5]  And  the  effect  of  the  fact  of  which 
Dicken  had  notice  Is  that,  if  Dicken  secured 
any  right  or  title,  it  was  taken  subject  to 
the  vendor's  lien  and  superior  title  of  Min- 
ter. And  he  not  having  paid  or  offered  to 
pay  his  proportionate  part  of  the  purchase 
money,  nor  having  exercised  or  attempted  to 
exercise  bis  right  of  redemption,  but  having 
abandoned  same,  appellants  cannot  recover. 
Ufford  V.  Wells,  52  Tex.  617 ;  Pierce  v.  More- 
man,  84  Tex.  596,  20  S.  W.  821.  The  second 
assignment  must  therefore  be  overruled. 

The  Judgment  Is  affirmed. 


ADAMS  et  al.  v.  BUBRELL  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Tezatkana. 
Nov.  14,  1913.   Behearing  Denied  Nov.  27, 
1913.) 

1.  Appeal  and  Bbkob  (|  802*}— SirmciEncT 
OF  AssionuENTa— Rules  op  Codbt. 

Assignments  of  error  not  distinctly  speci- 
fylnz  ttie  ground  of  error  relied  on,  and  dis- 
tinctly  setting  them  forth  in  the  motion  for  new 
trial,  as  reaalred  by  rale  24  of  Courte  of  Olvil 
Appeals  rules  (142  S.  W.  xli),  are  not  ground 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1744-1752;  Dec.  Dig.  8 
302.*] 

2.  SBQUBSTRATIOK  (I  20*)— JOnOMBNT  FOB  DE- 
FEN  O  ANT— DaUAGES. 

In  trespasa  to  try  title  to  timber  land, 
plaintitb,  in  order' to  protect  tbe  timber  pend- 
ing snit,  filed  a  replevin  bond  by  agreement,  and 
obtained  possession  of  the  land.  Beld,  that 
whether  tne  bond  was  a  common-law  or  statu- 
tory bond,  plaintiffs,  on  judfirment  for  defend- 
ant were  liable  for  unlawfully  cutting  and  re- 
moving timber  belonging  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Sequcatra- 
tion,  Cent.  Dig.  H  42-49;  Dec  Dig.  8  »).•] 

Appeal  from  Distiict  Court,  Jasper  Coun- 
ty;  W.  B.  Fow^  Judge. 

Action  between  W.  J.  B.  Adams  and  oth- 
ers against  Arthur  Burrell,  B.  C.  Conn,  and 
R.  B.  Bltchie  and  others.  Judgment  for  de- 
fendants Conn  and  Ritchie  and  Adams  and 
others  appeal.  Affirmed. 

See,  also,  104  Tex.  183. 135  -  S.  W.  1166. 

W.  J.  B.  Adams.  B.  F.  Adams,  and  Abel 
Adams,  appellants  here,  were  plaintiffs  In  the 
court  below.  Their  suit  was  against  appel- 
lees R.  C.  Conn  and  R.  B.  Ritchie  and  others, 
and  was  to  try  the  title  to  a  tract  of  640 
acres  of  land  in  Jasper  county  and  for  dam- 
ages. On  the  ground  that  they  feared  the  de- 
fendants would  make  use  of  the  possession 
they  had  of  the  land  to  injure  it,  and  would 
convert  to  their  own  use  the  timber  growing 
on  It,  appellants,  at  the  time  they  commenced 
their  suit,  to  wit,  March  24,  1908,  procured 
the  issuance  of  a  writ  of  sequestration  and  a 
levy  thereof  on  the  land.  April  10,  1908,  Tom 
Bilbo,  one  of  the  defendants,  who  claimed  to 
own  the  northeast  quarter  of  tbe  tract,  ap- 
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pdlees  Conn  and  Bltohle  who  claimed  to  own 
tbe  Umber  on  said  nozUieast  quarter  and  on 
the  northwest  quarter  of  the  tract,  and  Ar- 
thur Burrell,  who  claimed  to  own  the  south 
one-half  of  the  tract,  replevied  the  land  by 
filing  a  Ixmd  as  authorized  by  the  statute  (ar^ 
tlcle  7103,  R.  8.  1011).  July  U.  1908,  In  ac- 
cordance with  ttn  agreement  between  the  pat^ 
ties,  tbe  replevy  bond  of  said  defendants  was 
withdrawn  from  the  files  and  canceled,  and, 
in  lieu  thereof,  appellants,  as  plslntlffs  In 
the  suit,  made  and  filed  a  replevy  bond,  with 
W.  W.  Blake  and  Rol  Blake  as  tbelr  sure- 
ties, conditioned  as  specified  in  article  7110 
of  the  Revised  Statutes  of  1911,  and,  It  seems, 
possession  of  the  land  fibereupon  was  deliv- 
ered to  them.  Afterwards,  but  before  the 
cause  was  tried,  timber  on  the  northwest 
and  northeast  quarters  of  the  tract  was  cut 
and  removed  therefrom.  Alleging  that  appel- 
lants had  wrongfully  cut  and  removed  same, 
appellees  Conn  and  Bltchle,  by  a  cross-action 
against  appellants,  sought  a  recovery  against 
them  for  the  value  thereof.  A  trial  resulted 
In  a  Jud^ent  as  follows:  In  favor  of  appel- 
lante  for  the  south  one-half  of  the  tract;  In 
favor  of  defendant  Rachel  Burrell  and  others 
for  the  northwest  quarter  of  the  tract ;  in  fa- 
vor of  the  defendant  Bilbo  for  the  northeast 
quarter  of  the  tract;  and  in  favor  of  appel- 
lees Conn  and  Ritchie  against  appellants  for 
the  sum  of  $2,770  as  the  value  of  timber  re- 
moved by  them  from  the  northwest  and 
northeast  quarters.  From  the  Judgment  ap- 
pellants prosecuted  an  app^  to  the  Court  of 
Civil  Appeals  at  Galveston.  That  court  af- 
firmed tbe  judgment  In  so  faT  as  it  was  In 
favor  of  appellants  for  the  south  one-half  of 
the  tract,  and  in  favor  of  Bilbo  for  the  north- 
east quarter  thereof,  but  reversed  It  In  so 
far  as  It  was  in  favor  of  Rachel  Burrell  and 
others  for  the  northwest  quarter,  and  la  fa- 
vor of  Conn  and  Ritchie  for  the  value  of  tim- 
ber thereon,  and  in  so  far  as  it  was  In  favor 
of  said  Conn  and  Ritchie  for  the  value  of 
timber  on  the  northeast  quarter,  and  then 
rendered  Judgment  in  appellants'  favor  for 
said  northwest  quarter,  and,  having  deter- 
mined that  appellees  Conn  and  Ritchie  own- 
ed the  timber  on  the  northeast  quarter  of  the 
tract,  and  were  entitled  to  recover  the  value 
thereof,  remanded  the  cause  for  a  trial  be- 
tween appellants  and  said  Conn  and  Ritchie 
to  determine  such  value.  127  S.  W.  581.  The 
Supreme  Court,  after  granting  a  writ  of  er- 
ror, affirmed  the  Judgment  rendered  by  tbe 
Court  of  Civil  Appeals.  104  Tex.  183.  135  S. 
W.  1156.  A  trial  between  appellants  and  ap- 
pellees Conn  and  Ritchie  In  accordance  with 
the  opinions  of  the  Supreme  Court  and  said 
Court  of  Civil  Appeals  resulted  In  a  Judg- 
ment In  favor  of  said  Conn  and  Ritchie 
against  appellants  and  against  W.  W.  Blake 
and  Rol  Blake,  the  sureties  on  appellants' 
said  replevy  bond,  for  the  sum  of  $1,938.60 
as  the  value  of  timber  cut  and  removed  trom 
said  northeast  quarter  of  aald  tract  of  land. 


From  this  Judgment  lotpdlants,  said  W.  J. 
B.  Adams,  B,  F.  Adams,  and  Abel  Adams, 
alone  appeal. 

Holland  A  Holland,  of  Orange,  and  Rol 
Blake,  of  Jasper,  for  aijpellants.  Smith  Se 
Blackshear,  of  Jasper,  and  Goodrich  &  Lew- 
is, of  HemphUI,  for  appellees. 

WILLSON,  a  J.  (after  stating  the  facte  as 
above).  [1]  If  for  no  other  reason,  appel- 
lante  should  be  denied  a  reversal  of  the  Judg- 
ment on  the  grounds  urged  In  their  first  and 
second  assignments,  because  same  were  not 
distinctly  set  forth  in  th^r  motion  for  a  new 
trial  as  required  by  rule  24  for  the  govern- 
ment of  Courts  of  Civil  Appeals.  142  S.  W. 
xli.  If,  however,  those  asslgnmente  were  en- 
titled to  consideration,  it  is  not  at  all  clear 
they  should  be  sustained ;  for  they  are  predi- 
cated on  the  assumption  that,  because  de- 
fendants in  the  suit  replevied  the  land  after 
it  was  levied  on  by  virtue  of  the  writ  of  se- 
questration, they  were  in  possession  of  It  at 
the  time  the  timber  was  cut  and  removed. 
Such  an  assumption  ignores  the  fact  that  aft- 
er it  was  so  replevied,  and  before  any  of  the 
timber  was  cut  and  removed,  by  an  agree- 
ment between  all  the  parties  concerned,  ap- 
pellants executed  and  filed  a  replevy  bond  in 
lieu  of  tbe  one  defendants  had  filed,  and  in 
that  way  obtained,  and  at  the  time  the  tim- 
ber was  cut  had  possession  of,  the  land. 

[2]  The  remaining  assignment  is  that  "the 
trial  court  erred  In  bis  first  conclusion  of  law 
In  finding  that,  under  the  Judgment  of  the 
Court  of  Ciyll  Appeals  In  this  cause  hereto- 
fore delivered,  plaintiffs  are  liable  to  the  de- 
fendante  for  the  value  of  the  timber  cut  and 
removed."  The  reason  given  In  the  proposi- 
tion under  the  assignment  why  appellants 
think  the  court  erred  aa  claimed  Is  that  (as 
th^  assert)  the  bond  they  executed,  by  virtue 
of  which  they  obtained  possession  of  tbe 
land,  was  a  common-law  and  not  a  statutory 
bond,  wherefore,  they  say,  it  was  necessary, 
before  a  Judgment  could  be  rendered  against 
them  and  their  sureties,  that  appellees  Conn 
and  Ritehle  should  allege  and  prove  a  breach 
of  tbe  bond.  It  may  be  conceded  that  as  to 
the  sureties,  if  they  were  in  the  attitude  of 
complaining  of  it,  the  Judgment  should  be  set 
aside.  If  it  appeared  that  it  was  r«idered  in 
the  absence  of  such  pleading  and  proof;  for 
liability  on  their  part  was  purely  contractual. 
But  it  does  not  follow  that  for  the  reason 
given  It  should  be  set  aside  as  to  appellants. 
For,  without  reference  to  the  character  of 
the  bond,  op  whether  they  had  made  a  bond 
or  not,  appellants  would  be  liable  if  they,  as 
appellees  alleged  they  did,  unlawfully  cut 
and  removed  from  the  land  timber  belonging 
to  appellees.  Whether  appellante  did  so  cut 
and  remove  such  timber  was  a  question  of 
fact,  to  be  determined  from  testimony  heard. 
The  sufficiency  of  the  testimony  to  support  a 
finding  that  they  did  unlawfully  cut  and  re- 
move the  timber  Is  not  questioned  by  any 
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mseigDmaA  we  can  consider.  In  tbla  attl- 
tnde  of  the  case  we  most  assmne,  In  support 
of  tbe  Jndcment,  that  tlie  teBttaoonr  waa 
anffldent  to  show  that  th^,  or  those  acting 
for  them,  did  cnt  and  remove  tbe  timber. 
The  }adgm«it  la  affirmed. 


DYE  et  a1.  r.  LIVINQSTON  LUMBER  GO. 

(Court  of  CiTil  Appeals  of  Texas.  Tezarkana. 
Dec.  1.  1913.    Bebeariog  Denied 
Dec.  11,  1913.) 

1.  Paetiocbshif  (I  141*)— FaoPKBTT  Con- 

VBTED. 

A  deed  signed  by  parbArs  wbo  composed 
the  UTingaton  Lumber  &  Manufacturing  Com- 
pany, which  recited  that  it  conveyed  all  of  the 
property  and  assets  of  that  company  to  a  cot^ 
poration,  includes  only  the  partnersbip  prop- 
erty and  does  not  pass  title  to  the 'partners' 
individual  estate. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  ||  214-221;  Dec  Dig.  «  141."] 

2.  PLlADINa  (I  214*>— DBMDBBaE— BriBCT. 

On  demnrrer  tbe  avermenU  of  the  peti- 
tion most  be  taken  as  true. 

[Ed.  Notb— For  other  case^  see  Pleading, 
Gait.  Dig.  H  S2S-634;  DecTDlK.  |  214.*] 

3.  Tbbspass  to  Tbt  Trrue  (S  32*)— Aotionb— 

PrrmONS— SCFFICIENCT. 

A  petition  in  trespass  to  try  title,  which 
averred  tbat  defendants  based  their  sole  claim 
of  title  on  a  deed  executed  by  pleintifCs  as 
members  of  a  firm,  which  inclad^  only  the  firm 
property,  and  tbat  tbe  land  was  the  individual 
property  of  plaintlSB,  states  a  cause  of  action. 

[Ed.  Note.— For  otber  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {{  39-41;   Dec  Dig.  | 

4.  Tkespass  to  Tbt  Tmjc  (|  32*)— Petition 

— SOTFICIENCT. 

In  trespass  to  try  title,  where  tbe  petition 
alleged  that  defendants  based  their  whole  claim 
of  title  on  a  deed  conveying  the  partnership 
property  of  a  firm  foimerly  composed  of  plain- 
tiffs, and  that  the  land  in  salt  was  plaintiffs' 
individual  property,  subsequent  counts  based  on 
otber  agreements  in  relation  to  tbe  property, 
to  whlen  defendants  were  parties,  do  not  state 
a  cause  of  action  and  are  open  to  special  excep- 
tion. 

[Ed.  Note. — For  otber  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  8ft-41 ;  Dec  Dig.  f 
32.*] 

Appeal  from  District  Court,  Polk  County ; 
L.  B.  Hightower,  Judge. 

Action  by  I.  A.  Dye  and  another  against 
the  Livingston  Lumber  Company.  From  a 
judgment  sustaining  a  demnrrer  to  the  peti- 
tion. plalntUfa  appeal.  Reversed  and  re- 
manded. 

HiOsiuniaai  ft  Gezman  and  T.  F.  Meec^  all 
sf  LlTingaCon,  for  awellanta.  HUl  ft  HUl,  of 
Lifingston,  for  anieUee. 

U<VY,  J.  TtdB  la  an  action  In  trespass  to 
try  title  to  certain  lands  and  for  damages  for 
tlndiw  taken  ttierefkom.  The  petition  haa  the 
toxwal  8tatatoX7  auctions  of  trespaas  to 
tE7  title,  and  In  addition  thereto  alleges  and 
sets  out  deeds  to  a  common  sonroe  of  title 
under  whldi  both  tbe  plaintiffs  and  def«id- 
ant  assert  title  to  the  lands  In  controversy, 


and  farther  alleges  tbat  the  on]7  claim  de- 
fendant has  or  Is  assertbig  to  the  land  Is 
through  and  by  virtue  of  a  certain  inatm- 
ment  In  writing,  which  is  set  out  in  full.  The 
defandant  anawered  by  general  demnrrer  ^d 
apecial  ezc^itlons,  besides  other  pleaa.  Tbe 
coart  sustained  the  demnrrer  and  certain 
special  e»!^)tlons  to  the  petUlon,  and  the 
appeal  Is  to  revise  these  rulings  of  the  corirL 
[1-S]  The  demnrrer  Is  directed  to  the  third 
and  fourtti  and  the  sixth  and  seventh  par- 
agraphs of  the  petltloa,  wherein  was  alleged 
and  set  out  the  particular  claim  of  the  de- 
fendant and  the  plalntlfb  to  the  lands  sued 
for.  It  appears  from  the  petition  that  appel- 
lants Kelly  and  I^e  formed  a  sawmill  co- 
partnerahip  under  the  name  of  the  Livings- 
ton LumbOT  ft  Manufacturing  Company. 
Prior  to  the  partnership  Kelly  and  I^e  sep- 
arately acquired  by  deeds  the  lands  in  suit, 
which  deeds  are  set  forth.  On  September 
10,  1902,  this  copartnership,  through  the 
partnera,  executed  an  instrument  in  writing 
by  the  terms  of  which  there  was  passed,  for 
the  conirideratton  therein  specified,  to  the 
Livingston  Lnmbei  Company,  a  corporation, 
the  following:  *'AU  of  the  property  and  as- 
sets of  every  kind  and  nature  of  said  Livings- 
ton Lumber  ft  Mannfactnrlng  Company." 
.^ipdlanta  sue  as  Individuals,  alleging,  as  to 
the  land  in  snlt,  'that  tbe  Idvingston  Lum- 
ber &  Manufacturing  Conqiany  had  no  title  or 
Interest  in  said  lands,  hot  the  same  were  the 
proper^  of  tba  said  L  A.  Dye  and  C.  B. 
Kelly."  The  instrument  of  S^tember  10, 
190Z,  purported  on  it  fuse,  and  in  legal  effect 
operated,  we  think,  to  pass  and  vest  in  the 
Llvtogston  Lnmbo'  Company,  a  corporation, 
the  title  to  all  the  real  and  personal  proper- 
ty of  the  Llvlngsttm  Lumber  ft  Mannfactnr- 
li«  Company,  a  copartoership,  but  did  not 
purport  or  operate  to  pass  the  distinct  and 
separate  property,  which  was  not  copartner- 
ship property,  of  tbe  members  of  the  partner- 
ship. And  bi  legal  requirement  a  further 
conveyance  was  not  necessary  In  order  to 
pass  to  the  lAvlngston  Lumber  Company,  a 
corporation,  the  copartnership  projierty  of 
the  Llvlni^rton  Lumber  ft  Manufacturing 
Company.  And  in  view  of  the  allocation  that 
the  property  In  suit  was  not  copartnership 
property  of  tbe  Livingston  Lumber  ft  Manu- 
facturing Company,  which  on  demnrrer  must 
be  takwi  as  true,  the  p^thm  on  its  &ce  suf- 
ficiently presented,  as  against  a  demurrer, 
an  actionable  controvert.  I^  under  the  al- 
legations, the  lands  sued  for  were  not  part- 
nership lands  of  the  Livingston  Lumber  ft 
Manufacturing  Company,  but  tbe  distinct 
and  private  landa  of  the  indlvidtul  members 
of  that  partnership,  then,  assuming  as  true 
the  allegation  that  defendant  claims  only 
under  the  Instniment  of  lUfXt,  the  apptilants 
were  legally  entitled  to  recover  agalnit  ai»- 
pellee. 

;4]  But  If  the  lands  in  suit  were,  m  a  trial, 

shown  to  be  the  copartnership  lands  of  the 
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LlTlngston  Lnmber  ft  Manufacturing  Compa- 
ny, tben  It  wtnild  follow  as  a  matter  of  law 
tbat  appellee  would  be  entitled,  In  view  ot 
the  Instrument  of  1902,  to  a  Judgment  And 
In  view  of  the  construction  given  tbe  instm- 
ment  of  1902,  which  la  pleaded  as  the  only 
claim  of  app^lee  to  the  lands  sued  for,  the 
allegations  shown  In  paragraphs  6  and  7  of 
the  petition  would  not  legaUy  avail  appd- 
lantB,  as  placing  any  tlUe  in  them,  even  if 
^ven  as  alleged.  For  If  by  legal  force  and 
dfect  of  the  Instmment  of  1902  only  partner- 
sh^  property  of  the  Livingston  Lumber  A 
Manufacturing  Company  was  undertaken  to 
be  passed  and  did  pass  to  the  Livingston 
Lumber  Oompany,  a  corporation,  then  the 
rights  of  appellants  and  the  corporation 
would  be  limited  to  the  controv«sr  of  fact 
of  whethw  or  not  the  property  sued  for  was 
the  partnership  pn^x^ty  of  the  Uvlngston 
Lumber  &  Manufacturing  Company  or  the 
distinct  and  private  property  of  the  Individ- 
ual members  of  the  partnership.  And,  if  It 
were  established  that  the  lands  sued  for 
were  tiie  distinct  and  private  property  of  the 
Individual  members  of  the  partnership,  then 
appellee  would  conclusively  have  no  such 
claim  or  title  to  the  premises  as  It  could  le- 
gally make  subseauent  or  any  agreement  of 
dlsposltlim  about,  as  pleaded  In  such  para- 
graphs above  referred  to.  Likewise^  }f  It 
were  established  that  tlie  lands  sued  for 
were  partnership  prc^ierty  of  the  Livingston 
Lumber  ft  Manufacturing  Company  and  not 
the  distinct  and  private  property  of  the  In- 
dividual members  of  the  partnership,  then 
appellants  would  conduslvdy,  in  view  of  tl^e 
Instrument  of  1902,  have  no  title  or  claim  In 
the  property  as  they  could  legally  make  sub- 
sequent agreement  or  any  contract  about,  as 
pleaded  in  said  sixth  and  seventh  paragraphs. 
Therefore  the  mtire  petition  was  not  subject 
to  a  genial  demurrer.  And  tlie  elimination 
of  the  sixth  and  seventh  paragraphs  of  the 
petition  by  special  exception,  which  we  think 
was  correctly  ruled  by  the  court,  neverthe- 
less left  remaining  under  the  other  para- 
graphs, a  cause  of  action  suffldently  stated. 

As  the  general  demurrer  and  special  excep- 
tion No.  1  were  improperly  sustained,  the 
assignments  presenting  the  errors  are  sus- 
tained, and  the  Judgment  is  reversed,  and  the 
cause  remanded. 


SDPREMB  RULING  OF  FRATERNAL 
MYSTIC  CIRCLE  v.  HANSEN. 

(Coart  of  Civil  Appeals  of  Texas.  Galveston. 
Oct  SO,  1918.    Rehearing  Denied 
Nov.  13,  1013.) 

1.  Insubancb  (t  761*)— Mutual  Benefit  As- 
BOCiATioN —Reinstatement  of  Meubeb  — 
Application— 'Wabranties. 

An  application  for  reinstatement  in  a 
fraternal  mutual  benefit  association  having  pro- 
vided that  the  orisinal  application,  under  which 
the  benefit  certificate  was  issued,  should  be 
binding  "as  of  the  date  of  the  application  for 


reinstatement"  and  the  original  application  hav- 
ing warrantied  that  the  member  had  not  had 
certain  diseases,  the  reinstatement  was  on  a 
warranty  that  he  had  had  none  ot  those  diseaaes 
after  the  certificate  was  Issued  and  before  the 
reinstatement 

[Ed.  Note.— For  other  cases,  see  Insnxance, 
CenL  Dig.  {  1924;  Dec.  Dig.  1  76L*] 

2.  Insurance  (|  761*)— Wakbahtzis  — 

Bbeach. 

In  the  absence  of  a  statute  Umitimc  the  ef- 
fect of  a  breach  of  warranty,  on  wbicn  one  is 
reinstated  to  membership  in  a  fraternal  mutual 
benefit  association  whidi  has  issned  a  benefit 
certificate  on  his  life,  that  be  has  not  had  cer- 
tain diseases,  the  breach  woriEs  a  foiiEeitnre  of 
the  contract 

[Ed.  Note.— Fof  oCher  cases*  see  Insurance, 
Cent  Dig.  S  1924;  Dec  Dig.  |  761.*] 

3.  INSUBANCE  (S  74S*)— FBATEBNAL  ASSOCIA- 
TIONS —  MlSBEPBESBNTATIORS  IK  AFPLIOA- 

HON— Statutes. 

Acts  31st  Leg.  (let  Extra  Sess.}  c.  36,  de- 
claring untrue  statementa  in  an  application  for 
membership  in  a  fraternal  beneficiary  associa- 
tion shall  not  prevent  recovery  on  the  benefit 
certificate  unless  shown  to  be  material  to  risk, 
does  not  govern  a  certificate  on  a  membar  re- 
instated before  the  act  took  effect 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  i  1890;  Dec.  Dig.  |  745.*] 

4.  Insubance  (S  723*)— Fbatbbhai.  Associa- 
tions—AppLioATioN-^iamauras  Matbbi- 
AL  TO  THE  Risk. 

False  statements  that  one  had  never  had 
dysentery  or  any  disease  of  the  genital  organs 
or  undeKone  a  surgical  operation  are  material 
to  the  risk,  within  Acta  31st  Leg.  (Ist  Extra 
Sess.)  c.  36,  declaring  untrue  statements  in  an 
application  for  membership  in  a  fraternal  bene- 
ficiary association  shall  not  prevent  recovery 
on  the  benefit  certificate  unless  shown  to  be  ma- 
terial to  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {«  1859-1865;  Dec  Dig.  {  723.'] 

Appeal  from  Fayette  County  Court; 
George  Wlllrich,  Judge. 

Action  by  EUa  Hansen  against  the  Su- 
preme Ruling  of  the  Fraternal  Mystic  Cir- 
cle. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed  and  rendered. 

Meador  Se  Davis,  of  Dallas,  im  appellant 
John  T.  Duncan,  of  La.  Grange,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  to  recover  upon  a  benefit  certif- 
icate fbr  91,000  Issued  by  the  appellant  a 
fraternal  mutual  boieflt  association,  on  the 
life  of  Julius  Hansen,  her  deceased  hus- 
band. In  answer  to  plaintUFs  suit  the  de- 
fendant pleaded  that  the  contract  of  insur- 
ance vras  void  because  of  &l8e  statements, 
representations,  and  warranties  made  1^ 
the  insured  in  his  application  fbr  insurance 
and  his  application  for  reinstatement  after 
the  lapse  of  the  certificate  for  nonpayment 
of  dues.  The  cause  was  tried  in  the  court 
below  without  a  Jury,  and  Judgment  was 
rendered  In  favor  of  plaintiff  for  $1,000. 

The  following  facts  are  established  by  the 
evidence:  In  the  original  application  for 
Insurance,  which  was  made  on  October  18, 
1896,  and  upon  which  the  certificate  herein 
sued  on  was  Issued,  the  deceased,  Julius 
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Hasaen,  made  the  foIlowlDK  warranties:  "I 
do  hereby  warrant  the  truthfulness  of  the 
statements  In  this  petition,  and  consent  and 
agree  that  any  untrue  or  fraudulent  state- 
ment made  therein,  or  to  the  worthy  medical 
examiner,  or  any  concealment  of  tacts  by  me 
In  this  petition,  or  any  suspension  or  ex- 
pulsion from,  or  voluntarily  severing  my 
connection  with,  this  order,  shall  forfeit  the 
ri^ts  of  myself,  my  beneficiaries,  and  my 
famllj,  or  dependents,  to  all  benefits  and 
ptivlleses  therein." 

The  certificate  of  Insurance,  sued  on  here- 
in, contains  the  following  provisions:  "This 
certificate  of  membership  is  issued  to  Julius 
Hansen  *  *  *  In  consideration  of  the  ap- 
plication for  this  membership,  and  of  the 
statements  and  agreements  herein  contained, 
and  of  the  warrant  of  the  said  member  that 
aU  answers  to  the  medical  examiner  in  orig- 
inal petition  for  membership  are  fall,  cor- 
rect, and  true,  and  upon  the  further  condi- 
tions that  said  member  complies  with  the 
constitution,  laws,  rules,  and  requirements 
of  the  Supreme  Ruling  of  the  Fraternal 
Uystlc  dtcle  now  In  force,  or  as  the  same 
may  be  hereafter  altered  or  amended,  and 
that  the  said  application  for  membership, 
the  medical  examination,  the  constitution 
and  laws,  and  the  benefit  certificate  are  made 
a  part  of  the  contract,  as  fully  as  if  herein 
set  forth  at  length.  Upon  these  conditions 
tbe  Supreme  Ruling  of  the  Fraternal  Mystic 
Oirde  hereby  promises  and  binds  itself  to 
pay  out  of  the  mortuary  fond  of  said  order 
to  his  wife,  Enia  Hansen,  upon  satisfactory 
proof  of  death  of  said  member,  while  In  good 
standing  npon  tbe  books  of  the  said  the  Su- 
preme Riilii«  of  the  Fraternal  Mystic  Circle, 
the  sum  of  two  thousand  dollars.  •  *  • 
I  hereby  accept  this  certificate  on  the  terms 
and  conditions  named  therein,  this  18th  day 
of  Movember,  190a  [Signed]  Julius  Han- 
sen." 

In  the  "Statement  of  the  Ifedlcal  Examln- 
et"  made  by  JnUns  Hansen,  appears  the  fol- 
lowing: 

"(7)  Have  you  ever  been  snbject  to  or  had 
any  of  the  following  disorders  or  diseases? 
(Answer  Tea' or  W  to  eacta.)  •  •  •  BU. 
ioua^  renal,  or  b^tie  collet  No.  Cancer  or 
any  tomw?  Na  Ottarrhf  No.  Chronic 
dlarriiea?  No.  IMsease  of  the  liver?  No. 
Disease  of  the  stomach?  Na  Dysentery? 
Now  DyspepslaT  No.  Ulcers  or  opm  sores? 
No.  Any  dlseaae  of  tbe  genital  or  urinary  or- 
gans? No." 

"(16)  Have  yon  andwgone  any  surgical 
operation?  Na"  ' 

The  laws  of  tlie  defoidant  order  provide 
that)  In  the  erait  any  member  shall  obtain 
admission  or  relnstotemoit  iato  the  order 
iff  false  or  ontme  answers  in  application  of 
medical  examination,  regarding  personal  or 
funllj  history  at  iwesent  condition  of  health, 
the  owtiflcate  diall  be  void,  and  no  rl^t  of 
recoveisr  against  flw  defuidant  order  shall 
exist 


Deceased  remained  a  member  in  good 
standing  of  appellant  association  until  De- 
cember 31,  190S,  when  he  was  suspended  for 
nonpayment  of  dues,  and  remained  suspend- 
ed until  June  24,  1900,  when  he  was  rein- 
stated upon  his  ai^Ucatlon  for  reinstate- 
ment, whidi  was  made  on  May  SI,  1909. 
This  aiiplicatlon  ccmtains  the  following  war- 
rantles  and  agreements:  "I  hereby  warrant 
and  declare  that  I  am  now  [May  31,  1909] 
In  sound  health;  that  there  is  no  cause  in 
connection  with  my  physical  condition  that 
would  be  a  bar  to  my  securing  life  insnr^ 
ance  or  In  any  way  shorten  my  life ;  that  I 
am  not  afflicted  with  any  physical  or  men- 
tal defect  or  infirmity;  that  I  have  never 
sufFered,  nor  am  I  now .  sufFalng,  from  tu- 
berculoid consumption,  spitting  of  blood,  ha- 
bitual cough.  *  *  *  diseases  of  the  liver 
or  kldn^s,  or  cancer.  *  *  *  I  expressly 
agree  that  the  original  application  for  mem- 
bership under  which  said  certificate  was  is- 
sued shall  be  effective  and  binding,  tbe 
same  as  If  made  to  said  Fraternal  Mystic 
Circle  at  this  date.  Now,  in  consideration 
of  the  foregoing  statements  and  warranties 

*  •  *  I  hereby  request  that  I  may  be  re- 
instated, and  I  agree  that  *  *  *  my  re- 
instatement shall  be  valid  and  binding  only 
In  oynslderation  that  such  statements  and 
warranties  her^  and  In  said  petition  are 
full,  complete,  and  true,  and  the  only  state- 
ments and  warranties  in  consideration  of 
which  I  am  r^nstated,  and.  If  any  of  them 
are  untrue,  my  said  membership  shall  be 
null  and  void,  and  I  fnrttier  agree  ttiat  the 
receipt  of  future  payments  by  said  Fratranal 
Mystic  Olrde  sliall  not-estop  the  order  from 
defense  on  account  of  any  false  statement 
herein  or  in  said  petition." 

At  the  time  this  application  was  nmde 
the  deceased  also  presmted  to  aM»ellant  a 
petition  for  reinstatement  signed  by  him. 
This  petition  contains  the  following  state- 
ments and  agreements:   "I,  Julius  Hansen, 

*  *  *  do  hereby  certify  tlu^  I  am.  Oh 
the  day  and  year  above  wrlttai  [May  81, 
1909]  of  *  ■  *  sound  constitution,  'In 
good  health,  and  firee  from  all  dteeases  and 
Inflrmitles,  and  I  hereby  repeat  all  state- 
ments and  warranties  contained  In  my  peti- 
tion for  membership  and  warrant  tbe  some 
and  statement  hereto  or  to  the  worthy  medi- 
cal examiner,  and  eadi  ot  them,  to  be  full, 
complete,  and  true.  I  further  certl^  that 
there  has  been  no  change  in  my  family  bis* 
tory,  and  that  I  have  bad  no  severe  Illness, 
local  disease,  or  personal  Injury  since  the 
date  of  my  original  petition  and  examina- 
tion f6r  mranbership  In  this  mder.  •  •  • 
Now,  in  consideration  of  the  foregirtng  state- 
m«its  and  warranties,  •  *  *  i  hereby 
request  that  I  may  be  rdnstated  in  said 
ruling  undw  said  benefit  fund  oertlflcate, 
and  I  agree  that  *  *  *  my  reinstate- 
ment shall  be  valid  and  binding  only  in  con- 
sldmtlon  that  such  statements  and  warron* 
ties  herein  and  in  sold  petition  are  full,  corn- 
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plete,  and  trae,  and  the  only  statements  and 
warranties  In  consideration  of  which  I  am 
reinstated,  and,  If  any  of  them  are  untrue, 
said  membership  shall  be  null  and  void,  and 
I  further  agree  that  the  receipt  of  further 
payments  by  said  ruling  shall  not  estop 
this  order  ^om  defease  on  account  of  any 
f&lse  statements  herein  or  in  said  petition." 

The  undisputed  evidence  shows  that  the 
deceased  was  operated  on  for  hydrocele  in 
November,  1908,  and  again  in  April,  1909. 
He  had  an  attack  of  dysentery  In  April,  1909, 
and  at  that  time  was  sick  for  several  days. 
The  physician  who  operated  on  blm  for  hy- 
drocele testified  that  at  the  last  operation  he 
advised  deceased  to  consult  another  physi- 
cian, because  he  had  reached  the  concluMon 
that  deceased  had  cancer  of  the  testicle,  or 
that  such  disease  was  developlog,  as  he  was 
then  annoyed  with  pains  in  the  testicle.  In 
Mardi,  1910,  the  year  after  his  reinstate- 
ment, his  testicle  was  removed.  He  died  in 
August,  1910,  from  cancer  of  the  intestines. 

There  Is  evidence  sufflclmt  to  sustain  the 
finding  of  the  trial  court  that  at  the  time  the 
deceased  made  his  application  for  reinstate- 
ment In  Hay,  1909,  he  was  In  good  health, 
and  was  not  then  snfEerlng  from,  and  had 
never  had,  any  of  the  diseases  mentioned  in 
said  application.  The  only  disease  mention- 
ed in  this  application  which  the  evidence 
tends  to  show  he  had  before  the  application 
was  made  is  cancer,  and,  while  it  seems  to 
us  that  the  preponderance  of  the  evidence 
shows  that  he  had  this  disease  before  his  ap- 
plication for  reinstatement  was  made,  there 
is  evidence  to  sustain  the  finding  of  the 
oonrt  that  said  disease  did  not  develop  until 
several  months  after  the  deceased  was  rein- 
stated. 

[1]  We  do  not,  however,  agree  with  the 
learned  trial  Judge  and  counsel  for  appellee 
In  the  proposition  that  appellee's  right  to  re- 
cover in  this  case  depends  upon  the  condi- 
tion of  deceased's  health  at  the  time  his  ap- 
pUcatlou  for  reinstatement  was  made,  and 
the  truth  or  falsity  of  his  warranty  In  said 
ai>pllcatlon  that  he  had  never  had  any  of  the 
diseases  ther^  mentioned.  In  addition  to 
the  warranty  that  he  had  never  had  any  of 
the  diseases  named  in  ttie  application,  he 
agreed  lhat  the  original  an>Ucation,  under 
wbleix  the  certlflcate  was  made,  should  be 
binding  as  ot  the  date  of  the  vpUcation  for 
reinstatem^t,  and  in  bis  petition  tor  re- 
statement, which  acconqianies  his  applica- 
tton,  he  sajs:  "I  heriAy  repeat  all  state- 
jneatB  and  warranties  contained  In  my  peti- 
tion for  membershiPi  and  warrant  the  same 
and  statements  here  as  to  the  worthy  medi- 
cal examiner,  and  eadi  of  them,  to  be  fall, 
complete,  and  true."  In  his  ai^Ucation  for 
reinstatement  he  makes  the  fbllowlng  agree- 
ment :  "I  agree  that  my  reinstatement  shall 
be  valid  and  binding  only  In  consideration 
that  each  statements  and  warrantieB  herein 
and  in  said  petition  are  fall,  complete,  and 
tm^  and  the  only  statemoitB  and  warrantieB 


in  consideration  of  whldi  I  am  restated, 
and,  if  any  of  them  are  untrue,  my  member- 
ship shall  be  null  and  void,  and  I  further 
agree  that  the  receipt  of  future  payments  by 
the  Fraternal  Mystic  Circle  shall  not  estop 
the  order  from  defense  on  account  of  any 
false  statements  herein  or  In  said  petition.** 
By  the  e^Udt  terms  of  the  instrumaits 
before  set  out  whl<^  together,  evidence  the 
contract  between  the  parties,  the  vaUdlty 
of  the  certificate  depends  upon  the  truth  of 
the  statements  made  to  the  medical  examin- 
er. It  is  shown  by  the  undisputed  evidence 
that  at  least  three  of  these  statements  were 
false,  namely,  that  the  deceased  had  never 
had  dysentery,  had  never  had  any  disease  of 
the  genital  organs,  and  had  never  undergone 
a  surgical  operation.  As  before  stated,  the 
undisputed  evidence  shows  that  he  suffered 
from  hydrocele,  a  disease  of  the  testicle,  in 
1908  and  1909,  b^ore  his  appllcatl<m  for  re- 
instatement was  made,  that  he  had  been 
operated  on  twice  to  obtain  relief  from  said 
disease,  and  that  he  had  dysentery  In  April, 
1909.  . 

[2]  In  the  almence  of  any  statute  limiting 
the  effect  of  a  breach  of  warranties  In  con- 
tracts of  this  kind,  it  Is  weU  settled  that 
such  breach  works  a  forfeiture  of  the  con- 
tract Insurance  Ck>.  v.  Plnson,  94  Tex.  &53, 
63  S.  W.  631 ;  Supreme  Lodge  t.  Payne,  101 
Tex.  449,  108  S.  W.  1100,  15  Ll  R.  A.  (N.  &) 
1277. 

[3]  In  the  case  of  Modem  Order  of  Pnetor- 
ians  T.  Hollmig,  100  Tex.  623,  103  S.  W.  47ti, 
It  was  decided  that  the  act  of  1903  (artlde 
4947,  Revised  Statutes  1911),  which  declares 
"that  any  provision  In  any  contract  or  policy 
of  Insurance  issued  or  contracted  for  in  this 
state  which  provides  that  the  answers  or 
statements  made  in  the  application  for  such 
contract,  or  in  the  coatract  of  tosurance,  it 
untrue  or  f&lse  shall  render  the  contract  or 
policy  void  or  voidable  shall  be  of  no  effect 
and  shall  not  constitute  any  defense  to  any 
suit  brought  upon  such  contract,  unless  it  be 
shown  upon  the  trial  thereof  that  the  matter 
or  thing  misrepresented  was  mat»ial  to  the 
risk  or  actually  contributed  to  the  contingen- 
cy or  event  on  which  the  policy  became  due 
and  payable,  and  whetbw  it  was  material 
and  80  contributed  In  ai^  case  shall  be  a 
question  of  tect  to  be  determined  by  the 
court  or  jury  trying  such  case,"  does  not  ap- 
ply to  flratemal  traa^dary  associations.  To 
meet  the  defect  In  the  statute  pointed  out  In 
this  dedaion,  tiie  Legislature  in  1909  passed 
an  act  relatbic  to  certlflcatee  issoed  by  fra- 
ternal bmeflciaTy  assoctatlbns  similar  to  the 
act  abore  quoted.  Acts  Slat  L^lslature,  Ist 
Extra  SesB.,  p.  850.  Tbla  act  did  not  take 
effect  until  July  81,  1909;  whldi  was  two 
months  after  tbe  application  of  Hansen  for 
idnstatement  was  made  and  more  than  -a 
month  after  said  apidlcatlon  bad  be^  grantr 
ed.  ^nie  contract  sued  on  in  tills  case,  har- 
ins  beoi  made  befbre  the  act  referred  to 
mm  passed,  la  not  sovwned  tliereby. 
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[4]  however,  tbe  act  oonld  be  bdd  to 
apply,  we  think  tlie  false  statements  were 
dearly  material  to  the  risk.  In  a  case  be- 
tween the  parties  to  this  appeal  Involying 
a  eertiflcate  Issued  at  the  time  the  certificate 
herein  sued  on  was  Issaed,  and  which  was 
forfeited  and  reinstated  upon  application 
made  by  the  deceased  at  the  same  time,  and 
Identical  in  all  respects  with  the  a[^lication 
In  this  case,  the  Court  of  Civil  Appeals  for 
tbe  Fourth  District  held  that  the  warranties 
breached  in  that  case,  which  were  the  same 
shown  to  be  breached  in  this,  were  as  a  mat- 
ter of  law  material  to  the  risk.  Supreme 
Ruling  V.  Hansen,  15%  S.  W.  351.  A  writ  of 
error  was  refused  In  this  case.  While  we  do 
not  think  It  necessary  to  decide  the  question 
in  determining  this  appeal,  we  agree  with 
the  conclusion  expressed  in  the  case  cited. 

It  follows  from  what  we  have  said  that  the 
Judgment  of  the  court  below  should  be  re- 
versed, and  Judgment  here  rendered  for  ap- 
peUaut,  and  it  has  been  so  ordered. 

Beveiised  and  rendered. 


WESTERN  UNION  TELEGRAPH  CO.  v. 

McFARLANE. 
(Court  of  Civil  Appeals  of  Texas.  QalveBton. 
Nov.  IS,  1913.    Reheering  Denied 
Dec.  11,  1913.) 

1.  Tklcqbaphs  and  Teisphonbs  (I  39*)  — 

MBSBAaBS— NXOZIOaHCB  IN  TBANSUISaiOII. 

The  substitution  of  "DaUas**  for  "Oalvei- 

ton,"  Tex.,  ai  the  sender's  address  in  a  tele 
gram,  was  negligence  entitling  the  sender  to 
damages  if  no  answer  was  received  because  of 
such  mistake. 

[Ed.  Note^For  other  caseL  see  Telegrapbs 
and  Telephonei.  Oent.  lUg.  H  80,  34;  Dec 
Dig.  }  30.*} 

2.  Tkleokaphs  and  Telxfhones  (1  68*) -~ 
Hessages— Dauaoss— Pboxiuate  Oaube. 

A  mistake  la  substituting  "Dallas"  for 
"Galveston"  as  tbo  sender's  address,  by  reason 
of  which  no  answer  was  received  to  a  telegram 
wiring  for  money,  and  stating  that  the  sender's 
wife  had  Just  died,  was  the  proximate  cause 
of  mental  anguish  to  the  sender,  resulting  from 
inability  to  properly  bury  Iris  wife  because  of 
lack  of  money. 

[E^d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  H  68,  70;  Dec 
Dig.  {  68.*] 

S.  Telegbaphb  and  telephones  (|  74*)  — 
Hbssaqes— Action  iob  Dahagbs— Instbuo- 
nona. 

In  an  action  for  damages  for  mental  an- 
guish, etc.,  caused  by  inability  to  properly  bury 
plaintifrs  wife  through  failure  to  receive  an 
answer  to  a  telegram  wiring  for  money  and 
atating  tiiat  plaintiff's  wife  bad  just  died,  the 
court  instructed  that  if  plaintiiE,  when  the 
message  was  handed  in  at  the  sending  point, 
notified  defendant  that  the  addressee  was  in- 
debted to  plaintiff,  and  that  plaintiff  was  with- 
out money  and  his  wife  had  jnst  died,  and  it 
was  necessary  for  liim  to  secare  immediate 
funds  for  embalming  his  wife  and  funeral  ex- 
penses, and  further  charged  that  if  the  sendee 
falied'  to  send  the  money,  and  if  the  message 
had  been  transmitted  correctly,  the  sendee 
would  have  sent  sufficient  money  to  enable  "de- 
fendant" to  embalm  hts  wife  and  give  her  a 


more  elaborate  burial  than  he  did,  and  that 

elaintifl  would  have  embalmed  his  wife  and 
aried  her  differently  but  for  tbe  mistake  in 
the  message  and  failure  to  receive  money,  and 
if  the  sendee  would  have  sent  the  mon^  in 
time  to  enable  plaintiff  to  do  so,  and  as  a 
direct  and  natural  result  of  tiie  mistake  plain- 
tiff was  prevented  from  having  the  body  em- 
balmed, etc.,  and  was  compelled  to  have  her 
buried  without  embalming,  and  as  a  proximate 
result  thereof  plaintiff  suffered  mental  anguish, 
the  Jnry  should  find  for  plaintiff  such  sum  over 
tile  actual  damages  as  it  might  believe  from  the 
evidence  would  reasonably  compensate  him  for 
such  mental  anguish.  Held,  that  the  instruc- 
tion was  not  affirmatively  erroneous  or  mislead- 
ing. 

[Ed.  Note^— For  other  casestsee  Telemphs 
and  Telephones;  Cent.  Dig.  {  77 ;  Dec.  Dig.  | 
74.*] 

4.  Tklbobaphs  and  TaESPHonu  (|  68*)  — 
Messages  —  Daxaois  —  ANTiciFATion  bt 

COMPANT. 

Though  a  telegraph  company  was  not  told 
when  a  message  was  sent,  requesting  Uiat  nwm- 
ey  be  wired  immediately  and  stating  that  plkin- 
tiffs  wife  had  just  died,  that  plaintiff  desired 
the  money  for  embalming  his  wife.  If  it  was 
informed  that  he  was  without  funds  and  that 
the  money  was  wanted  for  burial  expenses,  the 
company  could  have  reasonably  anticipated  that 
ita  failure  to  properly  transmit  would  proba- 
bly cause  plaintiff  mental  anguish  from  Inabil- 
ity to  properly  onbalm  his  wife  on  the  noure- 
ceipt  <a  ue  money. 

[Ed.  Note.— Fw  other  eases,  see  Tdegiaphs 
and  Telephones,  Cent.  Dig.  ||  68,  70;  Dec. 

Dig.  i  as:*] 

6.  tslegaaphs  and  telephones  (j  71*)  — 
Messages  —  Action  fob  Dauaobs  —  Suffi- 

CIBNOT  07  DTIDBNOB. 

Evidence  in  an  aetim  for  damages  for 

mental  anguish,  etc.,  through  failure  to  de- 
liver a  telegram  requesting  money,  held  not  to 
show  that  a  verdict  for  plaintiff  for  fl,SO0  was 
excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephone,  Cent.  Dig.  I  74;  Dec  Dig.  I 
71.*] 

Appeal  from  District  Court,  Galveatou 
County;  Clay  S.  Brlggs.  Judge. 

Action  by  J.  E.  McFarlane  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintUC,  defttidant  appeals. 
Affirmed. 

Hume  &  Hume,  of  Houston,  and  Geo.  H. 
Fearons,  of  New  York  City,  for  appellant 
Marsene  Johnson,  Elmo  Johnson,  and  Boy 
Johnson,  all  of  Galveston,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
damages  alleged  to  have  been  caused  by 
the  negligence  of  appellant  in  transmitting 
a  telegraphic  message  sent  by  appellee  from 
Galveston  to  Walter  Scott  at  Ft  Worth,  Tex. 
The  telegram  was  as  follows:  "Galveston, 
Texas,  March  20,  1912.  Walter  Scott,  Fort 
Worth,  Texas.  Please  wire  me  monby  Im- 
mediately. My  wife  has  just  died.  An- 
swer. J.  E.  McFarlane."  The  telegram  was 
transmitted  by  appellant  from  Galveston  to 
its  Dallas  office  and  repeated  there  to  Ft. 
Worth.  When  it  was  repeated  from  Dallas, 
the  word  "Dallas"  was  Inserted  in  lieu  of 


•For  oUmt  eases      sans  topic  and  lecttOD  NUMBER  In  Dec  Die  *  Am.  Dig.  Key-No.  Swiss  ft  R^'r  Indexes 


Digitized  by 


Google 


58 


161  SOUTHWESTBBN  REPOBTEB 


fDex. 


the  word  "GalTeBton,"  and  the  addressee,  au^ 
padng  that  It  had  been  originally  sent  from 
Dallas^  and  that  appellee  was  at  that  plao^ 
tirled  to  communicate  with  him  there,  and 
because  of  this  error  in  the  transmission  of 
the  message  received  no  answer  thereto. 

The  petition  upon  which  tbo  case  was 
tiled  contains  the  following  allegations: 

"And  plaintiff  further  alleges  that  the 
negligence  of  the  defendant  in  failing  In  all 
said  particulars  to  correctly  transmit,  tele- 
graph, and  dellTer  to  said  Walter  Scott  in 
said  dty  of  Ft  Worth  the  telegram  deliv- 
ered to  defendant  in  the  said  dty  of  Gal- 
veston, as  aforesaid,  was  the  proximate 
cause  of  the  Injuries  and  damages  sustain- 
ed by  plaintiff  as  hereinafter  fully  pleaded, 
set  out,  and  described.  And  lOalntifl  fur- 
ther alleges  that;  at  the  time  of  the  delivery 
of  said  tel^ram  to  the  defendant  in  said 
dty  of  Galveston,  the  d^endant  was  in- 
formed that  the  person  to  whom  tha  said 
telegram  was  addrrased  was  Indebted  to  this 
plaintiff,  that  this  plaintiff  was  without 
money,  and  that  his  wife  had  just  died, 
and  that-  It  was  necessary  for  this  plaintiff 
to  have  and  to_  secure  immediately  funds 
for  the  embalndng  and  care  of  the  body 
of  his  said  wife  and  for  the  necessary  fu- 
neral and  burial  expensra  of  said  body;  and 
that  IMS  was  the  reason  why  this  plaintiff 
was  sending  this  telegram.  And  plaintiff 
further  alleges  that  the  defendant  then  and 
there  promised  and  agreed  to  safely  and 
correctly  and  immediately  transmit  said 
telegram  and  cause  the  mme  to  be  ddiver- 
ed  within  one  hour,  all  of  which  agreements 
and  contracts  were  breached  by  this  de- 
fendant as  aforesaid.  And  plaintiff  further 
alleges  that  he  was,  as  the  defendant  well 
knew  and  was  at  said  time  Informed  by 
plaintiff,  wholly  without  funds,  and  that 
his  wife  bad  suddenly  died,  and  that  he  was 
unable  to  secnre  money  necessary  to  have 
her  body  embalmed  and  cared  for  and  to 
secure  burial  grounds  and  other  necessaries 
for  her  funeral,  all  of  whldi  &cts  plaintiff 
informed  d^ei^ant  at  the  time  of  sending 
said  telegram;  that  In  the  afternoon  of  said 
day  he  called  at  defendant's  ofRce  and  was 
by  defendant's  agents  informed  that  said 
telegram  had  been  traced,  and  that  said  tele- 
gram bad  been  safely  delivered  to  the  per- 
son to  whom  It  was  addressed  in  said  dty 
of  Ft  Worth,  and  that  by  reason  of  the 
failure  of  the  defendant  to  correctly  trans- 
mit and  deliver  said  telegram  the  plaintiff 
was  unable  to  secnre  funds  with  which  to 
pay  necessary  embalmer's  fees,  to  pay  for 
budal-fees,  and  to  pay  the  other  funeral 
expenses  necessary  for  the  burial  of  his 
wife  until  late  In  the  morning  of  the  second 
day  after  her  death,  when,  and  at  which 
time,  the  plaintiff  discovered  that  his  wife's 
tK>dy  was  mortifying  and  decaying,  and,  not 
recdvlng '  any  reply  to  his  said  telegram, 
the  plaintiff  borrowed  a  small  sum  of  mon- 
ey wholly  inadequate  to  properly  and  re- 


spectfully care  for  and  bury  his  said  wife 
and  cause  her  body  to  be  interred  in  an 
appn^date  manner  tn  his  family  burying 
ground  In  a  distant  county  where  plaintiff 
intended  to  have  his  xAte'a  body  shipped, 
of  all  of  wUch  last-named  facts  the  detoid- 
ant  was  informed  at  the  time  of  tiie  rec^ 
tlon  of  plaintifTs  telegram  as  aforesaid. 

"And  plaintiff  further  alleges  that  on  tbe 
date  of  the  death  of  his  wife,  as  aforesaid, 
he  was  destitute  and  without  mon^,.a8  de- 
fendant was  by  said  telegram  and  by  plain- 
tiff informed;  that  by  reason  of  defradanfs 
negligence  In  falling  to  correctly  transmit 
and  deliver  said  tel^am  to  said  Walter 
Scott,  plaintiff  si^ered  such  mental  agony 
and  distress  and  such  mental  pain  and  an- 
guish, for  this,  that  plaintiff  was  unable  on 
said  day  to  secure  funds  to  properly  care 
for  the  body  of  his  said  dead  wife  and  to 
prepare  same  for  burial;  that  }ate  In  the 
afternoon  of  said  day  plaintiff  suffered  mudi 
mental  Bgony,  htunlllation,  and  distress  of 
mind,  for  this,  he  was  forced  r^srai  of 
defendant's  n^llgence,  as  aforesaid,  to  so- 
lidt  money  from  bis  friends  and  to  borrow 
such  sums  as  he  could  to  protect  and  save 
his  wife's  body  from  being  burled  in  diar- 
Ity.  and  to  save  same  from  burial  in  the 
pauper  burying  ground  In  said  dty.  And 
plaintiff  further  alleges  that  while  he  made 
every  possible  effort  to  secure  suffldent 
funds  by  loaa  from  Ids  frteads  and  othtf- 
wise  to  give  his  wife  a  decent  and  respect- 
able burial  and  funeral,  as  he  would  have 
been  able  to  do  tt  his  said  telegram  to  said 
Walter  Scott  had  been  properly  transmitted 
and  delivered  by  defradant,  as  said  Walter 
Scott  was  indebted  to  plaintiff  in  the  sum 
of  $300  at  said  time  and  could  and  would 
have  telegraphed  all  of  said  money  to  this 
plaintiff,  and  that,  by  reason  of  all  of  said 
n^llgenoe  of  the  defendant,  plaintiff  was 
unable  to  liave  the  body  of  his  said  wife 
embalmed,  and  was  imable  to  secure  a  prop- 
er burial  casket  for  her  body,  and  was  un- 
able to  obtain  proper  conv^ances  for  his 
relatives  and  friends  to  and  from  the  fu- 
neral of  his  said  wife,  and  was  unable  to  se- 
cure and  obtain  a  decent  burial  place  for 
the  body  of  his  said  wife,  all  of  which  caus- 
ed this  plaintiff  to  suffer  much  sbame,  hu- 
miliation, and  mental  pain  and  anguish. 
And  plaintiff  further  alleges  that  defend- 
ant's negligence  in  falling  to  carry  out  its 
contract  with  plaintiff  and  in  failing  to  cor- 
rectly transmit  and  deliver  said  telegram 
was  tile  proximate  cause  of  the  injuries, 
damages,  hnmlUaUon,  and  mental  pain  and 
anguish  suffered  and  sustained  by  plaintiff 
at  said  time.  And  plaintiff  further  alleges 
that  he  has  sustained  actual  damages  by 
reason  of  the  shame,  humiliation,  and  men- 
tal pain  and  anguish  suffered  by  plaintlfl 
at  said  time  In  the  sum  of  ^999,  and 
that  he  has  lost  the  value  of  the  said  45 
cents  paid  to  defendant  for  correctly  trans- 
mitting said  telegram,  and  that  on  account 
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«f  all  of  said  raatteia,  and  by  feastm  of  Om 
Diligence  of  tbe  defendant,  as  hereinbe- 
fore pleaded,  lie  Is  aititled  to  lecover  of 
and  from  tbe  defendant  hla  said  total  dam- 
ages in  the  total  som  of  |2,980.4S." 

The  defendant  answered  by  general  de- 
murrer to  tbe  petition  as  a  whole,  and  by 
general  exceptions  to  tbe  allegations  of 
damages  caused  mental  anguish,  on  tbe 
ground  that  said  allegations  were  Insuffi- 
<dent  to  entitle  plaintiff  to  recover  soch  dam- 
ages, and  that  the  only  cause  of  action 
shown  tbe  petition  was  for  recoTery  of 
tbe  45  cents  charges  paid  by  plaintiff  which 
was  a  cause  of  action  of  wUcb  tbe  court 
bad  no  Jurisdiction.  The  answer  further 
denied  gmerally  all  cHt  the  auctions  of 
the  petition. 

The  trial  in  the  court  below  with  a  Jury 
resulted  in  a  Terdlct  and  judgment  in  tavtMr 
of  plalntilt  in  tbe  sum  of  $l,60a45.  . 

The  evidenoe  shows  that  plainttfl*s  wife 
died  In  Galveston  on  the  morning  of  Hnrdi 
20,  1912.  Plabitlff  was  without  funds  with 
which  to  pay  ezp^es  necessary  to  prepare 
the  body  for  burial  and  procure  a  coffin  and 
lot  in  the  cemetery,  and,  for  ttie  purpose  of 
obtaining  the  money  to  bury  bis  wife,  sent 
the  telegram  before  set  out  At  the  time 
the  message  wu  sent  tbe  defendant  was 
Informed  tbat  fdalnttff  was  wlthont  funds 
and  was  asked  to  hurry  the  message  Tbe 
<diarges  for  transmission,  46  cents,  were  paid 
by  plaintiff.  The  message  was  changed  In 
the  Dallas  office,  as  before  stated,  and  be- 
canse  of  this  change  tbe  addressee,  Walter 
Scott,  failed  to  respond  to  plaintiff's  request 
If  the  message  bad  been  properly  transmit- 
ted, Mr.  Scott  would  bare  at  once  wired 
plaintiff  $140  which  he  owed  bim,  and  if 
idaintlff  had  so  requested  would  have  seat 
as  modi  as  $150.  When  plaintiff  failed  to 
recdre  any  reply  from  bis  telegram,  be  made 
every  effort  to  borrow  money  with  which  to 
provide  for  bis  wife's  burial,  and  finally  suc- 
ceeded in  obtaining  $120.  With  this  amount 
he  bought  a  cheap  coffin  and  a  cheap  lot  in  a 
cemetery  and  procured  the  services  of  an  un- 
dertaker.' His  wife  was  burled  on  the  even- 
ing of  the  21st  of  March.  Shortly  after 
death  the  body  began  to  decomiK>se  and  be- 
tixce  tbe  burial  could  be  had  It  became  very 
offensive  and  was  burled  In  a  very  decayed 
condition.  This  condition  of  his  wife's  body 
caused  plaintiff  to  suCTer  much  mental  an- 
guish and  distress  of  mind.  If  be  had  re- 
ceived the  $150  from  Mr.  Scott,  be  could  and 
would  liave  had  tbe  body  embalmed  shortly 
after  death  and  would  not  have  suffered 
tbe  anguish  and  distress  of  mind  caused 
by  Its  condition.  It  Is  not  shown  that  if 
plaintiff  had  received  the  money  from  Mr. 
Scott  he  would  or  could  have  borrowed  the 
$120.  The  body  could  have  been  embalmed 
at  a  cost  less  than  $30,  the  difference  between 
the  amount  plaintiff  was  able  to  borrow  and 
the  amount  be  would  have  had  If  the  tele- 
gram had  been  properly  transmitted. 


[1, 2]  "Om  tUlure  of  the  defendant  to  pnqh 
taOs  transmit  the  telegram  ms  negligence, 
and  such  negligence  was  the  proximate  cause 
of'  the  anguish  and  distress  of  mind  suffered 
by  plaintiff.  • 

[3]  The  first  assignment  of  error  complains 
of  the  following  para^aph  of  the  diarge: 
"And  tbat  such  negligence,  it  any,  proximate- 
ly caused  plaintiff  to  suffer  mental  anguish 
in  tbe  respects  alleged  by  [dalntlfl.  And  If 
yon  further  believe  from  the  evidence  tbat 
tbe  plaintiff  or  Us  agai^  at  the  time  such 
message  was  delivered  to  the  defendant  com- 
pany at  Galveston,  Tex.,  notified  such  de- 
fendant that  the  person  to  whom  said  tele- 
gram was  addressed  was  Indebted  to  the 
plaintiff  and  that  plaintiff  was  without 
money,  and  that  bis  wife  had  Just  died  and  it 
was  necessary  for  pT«int<*r  to  have  and  se- 
cure immediate  funds  for  the  embalming  and 
care  ol  the  body  of  his  said  wife,  and  for  the 
necessary  funeral  and  burial  expoises  of 
said  body,  and  to  secure  necessary  burial 
grounds,  as  more  fully  alleged  by  plaintiff, 
and  if  you  further  believe  from  tbe  evidence 
that  the  sendee  of  such  tel^ram  tailed  to 
send  money,  and  tbat  had  such  message  been 
transmitted  correctly  as  sent  the  sendee  of 
such  message  would  hare  sent  in  response 
tliereto  sufficient  mwey  to  have  enabled  de- 
fendant to  have  embalmed  his  wife  and  to 
have  given  his  wife  a  more  elaborate  and 
different  character  of  burial  than  that  ac- 
tually given  her,  and  If  you  further  b^ve 
from  the  evidence  that  plaintiff  Intended  to 
and  would  liave  had  tbe  body  of  his  wife 
ranbalmed  and  given  bis  wife  a  more  elabo- 
rate and  dlfferrait  burial,  but  for  such  mistake 
In  tbe  message  and  failure  to  receive  such 
money,  and  if  you  further  believe  tbat  the 
sendee  of  such  message  would  have  eeat  such 
money,  if  any.  In  time  to  have  admitted  of 
plaintiff  liaving  his  wife's  body  embalmed 
and  giving  his  wife  a  more  elaborate  and 
different  burial,  and  if  you  further  believe 
from  tbe  evidence  as  a  direct  and  natural 
result  of  the  mistake  in  sending  sudi  tele- 
gram plaintiff  was  prevented  from  and  It 
became  Impossible  for  Mm  to  have  tbe  said 
body  embalmed,  and  giving  Ms  wife  a  more 
elaborate  and  different  burial,  and  tbat  he 
was  compelled  to  have  ber  buried  without 
such  embalming  and  a  less  elaborate  and 
different  burial  than  what  he  would  other- 
wise have  given  ber,  and  that  as  a  prosimate 
result  thereof  plaintiff  suffered  mental  an- 
guish, then  you  are  Instructed  to  further  find 
for  plaintiff  such  additional  sum  over  and 
above  55  cents  as  you  may  believe  from  the 
evidence  would  reasonably  compensate  plain 
tiff  for  such  mental  anguish,  if  any;  unless 
you  so  believe,  you  must  find  In  favor  of  the 
defendant  uiH>n  the  Issue  of  mental  anguish." 

We  shall  not  undertake  to  discuss  In  de- 
tail the  various  objections  to  this  charge 
presented  in  the  26  propositions  submitted 
under  this  assignment  The  charge  Is  prob- 
ably objectionable  on  some  of  the  grounds 
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upon  which  It  Is  assailed,  bat  it  contains  no 
affirmatlTe  misstatements  of  the  law  appli- 
cable to  the  facts  shown  by  the  evidence 
and  did  not  probably  mislead  or  confuse  the 
Jury.   The  assignment  Is  overruled. 

Under  appropriate  assignments  complain- 
li^  of  the  refusal  of  the  court  to  Instruct  the 
Jury  to  return  a  verdict  for  the  dtf endant 
on  plaintiff's  claim  for  damages  for  m^tal 
anguish  and  the  action  of  the  court  In  over- 
ruling defendant's  motion  for  a  new  trial, 
the  v.erdlct  for  such  damages  is  assailed  on 
the  ground  that  under  the  pleading  and  evi- 
dence in  this  case  the  negl^ence  of  the  de- 
fendant in  transmitting  the  telegram  was 
not  the  proximate  cause  of  such  damages, 
and  they  are  too  remote  to  entitle  plalntitT 
to  recover  therefor.  The  main  contention 
under  these  aaslgaments  Is  made  In  the  fol- 
lowing iffopoBltlon:  "Mental  anguish  is  not 
to  be  presumed  as  a  matter  of  law  to  be  a 
necessary  consequence  of  mere  failure  to 
embalm  remains,  and  failure  to  embalm  Is 
not  to  be  presumed  to  be  necessary  to  a 
decent  and  respectable  burial  as  such,  and 
where  the  allegation  and  proof  shows  that 
the  embalming  was  contemplated  and  intend- 
ed' for  ^>eciflc  purpose  of  burial  elsewhere 
than  at  Oalveston,  and  where  tbe  proof 
shows  no  notice  of  such  purpose,  and  where 
the  proof  eOiows  that  plaintiff  could  liave 
embalmed  the  body  had  he  so  chosen,  and 
where  the  proof  showed  that  failure  to  em- 
balm in  itadf  did  not  cause  plaintiff  mental 
anguish,  and  the  embalming  cmstltutlag  a 
mere  elaboration  of  funeral  and  burial  at 
Galveston,  and  plaintiff  not  having  been  able 
with  ¥140  to  have  bad  the  remains  embalmed 
and  Id  addition  thereto  have  held  a  more 
decent  and  respectable  burial  at  Galveston 
than  he  did  provide,  and  defendant  having 
had  no  notice  of  mental  anguish  as  a  prob- 
able result  of  failure  to  embalm  for  bnriol 
at  GalvestoD,  the  chai^  should  liave  been 
given." 

[4]  We  do  not  tbink  the  proposition  sbonld 
be  BUfltfUned.  It  is  true  that  M>pellant  was 
not  told  vrtien  the  telegnm  was  sent  lliat 
idalntlff  desired  the  mon^  for  the  express 
purpose  of  emb^ming  bis  wife's  bodyi  but 
was  Informed  that  plaintiff  was  wiQiont 
funds  and  the  money  was  wanted  for  the 
purpose  of  providing  for  the  tmrlal  expenses 
of  his  wife  who  bad  Just  died.  Proper  prepa- 
ration of  the  body  was  a  necessai?  part  of 
its  decent  burial,  and  the  evidence  shows 
that  embalming  was  necessary  to  prevent  the 
rapid  decay  of  the  body.  Tliat  this  is  gen- 
erally true  In  this  climate  Is  a  matter  of  sudi 
common  knowledge  that  we  hardly  think 
proof  of  the  tact  was  necessary.  The  erl- 
denoe  shows  that  plalnUfl  could  not  procure 
the  necessary  funds  to  embalm  the  body, 
and  that  if  the  telegram  had  been  properly 
transmitted  he  could  and  would  have  had  It 
embalmed.  We  think  under  the  pleadings 
and  evidence  the  appellant  at  the  time  it 


undertook  to  transmit  the  meMage  could 
have  reasonably  anticipated  that  a  failure 
on  its  part  to  properly  transmit  it  would 
probably  cause  plaintiff  to  suffer  the  mental 
anguish  for  which  he  seeks  recovery  in  this 
case,  and,  this  being  so,  appellant's  negli- 
gence In  transmitting  the  telegram  was  the 
proximate  cause  of  the  damages  to  plaintiff 
by  reason  of  his  mental  anguish  and  appel- 
lant should  be  hdd  liable  therefor.  Tele- 
graph Go.  V.  Garter,  2  Tex.  Civ.  App.  624,  21 
S.  W.  688;  Cumberland  TeL  &  Tel.  Co. 
Qulgley,  129  Ky.  788,  112  8.  W.  897,  19  U 
R.  A.  (N.  S.)  S75. 

[I]  We  cannot  say  under  the  evidence  In 
this  case  that  the  verdict  is  excessive.  The 
evidence  as  to  the  condition  of  the  body  is 
revolting,  and  the  mental  anguish  of  a  hus- 
band who  was  compelled  to  keep  and  bury 
his  wife's  body  in  this  condition  must  luiTfr 
been  acute. 

We  are  of  opinion  that  the  JudgmeiA 
should  be  affirmed,  and  It  1b  so  ordered. 

Afflnned. 


LE  BLANC  et  aL  v.  JACKSON. 

(Court  of  Civil  Appeals  of  Tex&B.  Galveston. 
Oct  28,  1918.   Behearing  Denied  Nov.  13L 
1913.) 

L  Appeal  and  Ebbos  ^  719*)  — Tbiai.  bt 

CoUB^VOLUlfTABT  FlNDINOS— EFFECT. 

When  conclusioDi  of  fact  are  voluntarily 
filed  by  the  trial  court,  neither  party  is  re- 
quired to  take  notice,  and  no  exception  to  the 
conclnsiona  and  no  aBsignmeats  of  error  there- 
in are  required  of  parties  against  whom  such 
^dinga  are  made,  to  entitle  them  to  attack 
the  judgment  on  the  ground  that  it  Is  uUBup- 
ported  by  the  evidoice;  but.  where  the  facts 
are  complicated,  it  is  not  impnnwr  for  the 
court  to  look  to  them  in  making  its  own  con- 
clneions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  2968-2982,  3490;  Dec 
Dig.  i  719.*]  ' 

2.  Advebse  FossESSion  (1  104*)  —  Fbesdup- 
TioN— Execution  and  Sxibtencs. 

The  execotton  of  a  deed  may  be  established 
by  drcumstances,  or  by  the  presumption  aris- 
ing from  circnmstancea  of  the  existence  of  Ba<^ 
muniments  of  title  aa  are  necessary  to  give  law- 
ful origin  to  a  title  long  openly  asserted  on 
one  side,  with  acquiescence  In  such  claim  on 
the  other. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
s^ion.  Cent  Dig.  {{  595^^;   Dec.  Dig.  | 

3.  AoviatsE  Possession  (I  114*)  —  Fbksuvp- 
TioN— Execution  and  Existence. 

Where  It  appears  from  the  facts  and  div 
camstances  to  be  more  probable  that  a  deed  or 
other  muniment  of  title  in  question  had  been 
executed  than  that  it  had  not  been,  the  jury 
would  be  authorised  to  presume  Oiat  it  bad 
been  so  executed. 

[Ed.  Note. — ^For  otlier  cases,  see  Adverse  Poa* 
session.  Gent  Dig.  ||  682,  683,  685,  686;  Dec 
Dig.  I  114.*] 

4.  Adveesb  Possession  (I  14*)  —  Peesuidp- 
TioN— Execution  and  Existence— Actual 
Possession. 

Actual  possesion  is  not  essential  to  the 
presumption  of  the  existence  of  a  deed,  that 


•For  otlier  cases  iss  asms  topic  and  teetlou  NUMBBS  in  Doc.  Dig.  *  Am.  Dig.  K«7-Mo.  Series  4fc  Bep'r  ladexas 
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being  only  evidence  of  a  claim  of  title  tending 
tn  &.  notice  upon  the  bolder  of  the  adversaxy 
title  and  tending  also  to  show  acquiescence. 
It  ia  essential  that  there  be  a  claim  of  owners 
ship  openly,  and  notoriously  asMrted,  and 
whidi  can-  only  be  reasonably  explained  by  tbe 
existence  of  Ute  muniments  of  title  necessary 
to  support  such  claim.  It  is  also  essential 
that  sndi  assertion  of  ownership  be  acguiesced 
in  by  the  owner  of  tbe  advusary  title,  al- 
though such  ac^uiescmce  is  of  greater  weight 
than  tbe  assertion  of  ownership,  and,  to  con- 
stitute such  acquiescence,  knowledge,  which 
may  be  shown  by  arc um stances,  is  essential. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
■esedon.  Cent.  Dig.  fi  T7-81;  Dec.  Dig.  S  14.*] 

6.  ADTKBSI  Poa8B88I0IT  (I  104*) Pbbsoiip- 

non  ov  BxiRBircB— AoQuiBBcaiifCB. 

Tbe  execution  of  a  deed  or  the  existence 
of  other  mtmiment  of  title  may  be  presumed 
from  mere  silence  or  failure  to  object  to  an- 
other's known  assertion  of  title  without  any 
corroborating  act  evidencing  such  acquiescence. 

[Ed.  Note^For  other  cases,  see  Adverse  Pos- 
■esnon.  CenL  Dig.  H  69&-«02;  Dec  Dig.  { 
104.*] 

6.  Adtebob  PossBssioK  (I  104*}— Natdbs  or 
Pbesdhftion  or  Executioh. 

Tbe  presumption  of  tbe  execution  or  ex- 
istence of  a  de^  from  the  facts  and  circum- 
stances shown  is  a  presumption  of  fact. 

[Ed.  Note.— For  other  caaea,  see  Adverse  Pos- 
session. Cent  Dig.  fi  ^5-002;  Dec  Dig.  I 
104.*] 

7.  TRKBPA88  TO  TUT  TnXB  (|  41*)  —  SUTTI- 

CECNCT  OF  Evidence— Existence  and  Exe- 
cimow. 

In  trespass  to  try  title,  evidence  \eld  suf- 
ficient to  support  a  conclusion  that  defendant's 
grantor  by  deed  or  settlement  bad  acquired  the 
title  of  two  of  bis  brotlkeis  to  their  interest  in 
tbe  land. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Tr^  Title,  Gent.  Dig.  H  82.  68;  Dec.  Dig.  | 
41.*] 

8.  Tbespabs  to  Tbt  Title  (|  41*)— Admissi- 

BIUTT  Ot  BTIDBHCB-CLAIU  OF  TXTU. 

In  trespass  to  try  title,  evidenoe  that  tbe 
talk  In  tiie  fomlly  was  that  a  brother  of  de- 
fendant's grantor  bad  sold  bis  interest  to  such 
grantor,  contemporary  with  and  explanatory  of 
the  KTsmtoi'a  claim  of  title,  was  admissible  as 
bearuig  on  the  knowledge  of  snch  daim  by  the 
heirs  of  tbe  grantor's  brother. 

[Ed.  Note.— For  other  cases;  see  Trespass  to 
Try  Titles  Gent  Dig.  H  62,  6S;  Dee.  Dig.  S 

9.  ADTEEW  POSSXBBIOlf  (|  104*>-PABO£  EVI- 
DENCE—APPLICATION  OF  BULE, 

The  rule  that  parol  testimony  cannot  be 
offered  over  objection  to  prove  a  sale  of  land 
in  this  state  has  no  application  to  a  case  where 
circumstances  are  relied  on  to  «npi>ort  a  pre- 
sumption of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  |S  595-602;  Dec.  Dig.  { 
104.*] 

10.  GUAXDIAN  AND  WARD  (|  111*)— OoNVET- 

AHCE  OF  Wabd's  Pbopebtt— Effect. 

In  trespass  to  try  title,  a  deed  to  defend- 
anfa  grantor  signed  C.  B.  per  S.  Le  B.,  "cura- 
tor," in  the  absence  of  any  authority  sbown 
for  his  eiecution  of  the  de«,  was  not  binding 
upon  C.  B.  and  w^s  insuffid^t  to  pass  her 
titl& 

[E^d.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Gent  Dig.  ||  180-186;  Dec  Dig.  { 


11.  Appeai.  and  Ebsob  (I  173*>—NE0B8en7 
OF  Objection— Aduission  of  Evidence. 

In  trespass  to  try  Utle,  the  contention,  that 
failure  to  object  to  the  introduction  of  a  deed 
by  the  heirs  of  tbe  grantor  claiming  her  title 
barred  them  from  objecting  to  its  validity  on 
appeal,  was  not  sound,  where  tbe  latter  objec- 
tion  was  as  to  the  legal  effect  of  the  deed  as 
conveying  the  grantor^  interest 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Bmr,  Gent  Dig.  H  107&-1069;  1091-1003, 
109&-10eS,  1101-0120;  Dec  Dig.  |  ITS.*] 

12.  Husband  and  Wifb  (|  273*)— Pbesitup- 

TION— SePABATB  PBOPEBTT  OF  HCSBAND. 

Where  a  wife  died  before  the  execution  of 
a  deed  by  which  the  surviving  husband  ac- 
quired  title,  the  presumption  was  that  the  prop- 
erty was  bis  separate  estate,  to  overcome  which 
it  was  necessary  to  show  that  title  bad  in  ef- 
fect been  acqmred  by  puidiase  prior  to  the 
death  of  the  wife  and  bad  been  paid  for  with 
community  funds. 

[Ed.  Note.— For  other  cases,  ssa  Husband  and 
Wife,  Gent  Dig.  H  1008-^024;  Dec  Dig.  | 
273.*] 

13.  Vendob  and  Pubohaseb  (I  242*)  —  POB- 
cnASBB  FOB  Value— BtrnoBN  of  Pboof. 

Parties  assarting  an  equitable  title  as 
against  a  purdiasei  lor  value  have  tbe  burden 
of  showing  that  he  had  notice  of  all  the  facts 
constituting  their  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  60S-605;  Dec  Dig. 
I  242.*] 

14.  Vendob  and  Pubchaseb  <|  230*)  —  Pue- 
chabbb  fob  Value— Title. 

The  legal  title  of  the  purchaser  for  value, 
not  shown  to  have  notice  of  an  outstanding 
equitable  title,  was  superior  to  the  equity. 

[£^.  Note.— For  other  case,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  683-600;  Dec.  Dig.  S 
239.*] 

16.  Appeal  and  Ebbob  (J  395*)— Dismissal— 

Failure  to  File  Appeal  Bond. 

Where  an  appeal  bond  was  not  filed  with- 
in the  time  required  by  law,  the  appeal  is  prop- 
erly dismissed  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  20687J064-2070,  2086, 
2086.  3127;   Dec  Dig.  |  896.*] 

16.  Deeds  (|  81*)— Signatubb— Effect. 

A  deed  is  not  binding  upon  one  who  signs 
it  but  who  is  not  named  m  the  body  of  tbe  deed 
as  one  of  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  60-63;   Dec  Dig.  {  31.*] 

17.  Vendob  and  Pubchaseb  (f  229*)— Bona 
Fide  Pubchaseb— Pkebttuftion. 

Where  a  purchaser  was  affected  with  tuh* 
dee  that  his  grantor  acquired  title  during  the 
life  of  his  wife,  he  was  charged  with  notice 
that  the  property  was  community  property. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Sl  477-494;  Dec  Dig. 
I  229.*] 

18.  Vendob  and  Pubchaseb  (J  229*)  —  Bona 
Fide  Pubchaseb— Notice. 

Where  a  purchaser  knew  that  his  grantor 
bad  been  married,  as  several  of  his  children 
joined  in  the  deed,  he  was  bound  to  take  no- 
tice of  other  children  ot  tbe  grantor's  wife  en- 
titled to  an  interest  in  their  mother's  half  of 
Community  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Gent  Dig.  H  477-194;  Dec.  Dig. 
1  229.*] 

Appeai  trom  District  Court,  Jeffdrson  Coun- 
ty; John  M.  Conley,  Judge. 
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Trespass  to  try  title  by  Elloi  Oralgen  and 
otbers  against  R.  S.  Jackson,  in  which  Blodie 
Le  Blanc  and  others  Intervened,  elatmlng  the 
entire  tract,  with  amended  petition,  making 
defendant  Jackson  and  the  interrenen  de- 
fendants, and  with  cross-action  by  inter- 
veners against  Jackson.  From  the  jndgmrait, 
plaintiffs  and  part  of  the  interreners  ap> 
peal.  Reformed  and  affirmed. 

Thos.  J.  Baten  and  B.  E.  Easterling.  both 
of  Beaumont,  for  Le  Blanc  and  others.  Blaln 
&  Howth,  of  Beaumont,  for  Oraigen  and 
others.  Llpsconib  &  lipscoml^  of  Beanmont; 
for  appellee. 

REESE,  J.  As  originally  Instituted,  this 
was  an  action  in  trespass  to  try  title  by 
Ellen  Oraigen  and  Odelia  Oaronthers,  Joined 
by  her  husband,  against  R.  S.  Jackson  to  re- 
cover an  undivided  one-eighth  interest  in  a 
certain  666  acres  of  land  out  of  the  W.  H. 
Smith  league  in  Jefferson  county.  After  the 
institution  of  the  suit,  Elodle  Le  Blanc  and 
several  others  Intervened,  setting  up  claim, 
according  to  the  face  of  their  plea,  to  the  en- 
tire tract  The  original  plaintiffs  filed  an 
amended  petttlon  in  which  Interveners  and 
the  defendant  Jackson  were  made  defend- 
ants, setting  up  title  In  the  usual  form  of  an 
action  of  trespass  to  try  title  against  all  of 
these  to  the  said  undivided  one-eighth  interest 
in  the  tract.  Interveners  answered  this 
amended  petition  by  a  plea  of  not  guilty  and 
a  cross-action  against  plaintiffs  and  defend- 
ant Jackson  for  the  entire  tract  Defendant 
Jackson  by  amended  answer  pleaded,  as 
against  ail  the  parties,  not  guilty  and  the 
statute  of  limitation  of  three,  five,  and  ten 
years.  This  constituted  the  pleadings  in  the 
case.  The  case  was  tried  without  a  jury  and 
resulted  In  a  Judgment  for  the  plaintiffs  for 
one-eighth  of  the  two-eighths  interest  inher- 
ited by  Theophlle  and  Emlle  Broussard  from 
their  father,  P.  O.  Broussard,  also  one-fourth 
of  the  one-eighth  Interest  Inherited  from  her 
father,  P.  O.  Broussard,  by  Vlctolre  Hebert, 
and  conveyed  by  her  to  Phillip  Gallier.  Some 
of  the  Interveners  recovered  small  interests 
In  the  land  and  some  failed  of  recovery.  The 
defendant  Jackson  recovered  the  one-eighth 
interest  inherited  by  DemeuvUle  Broussard 
from  P.  O.  Broussard,  also  the  two-eighths 
of  Theophlle  and  Emile  Broussard  inherited 
from  F.  O.  Broussard,  their  father,  less  a 
small  interest  therein  awarded  to  plaintiffs, 
also  three-fourths  of  the  one-eighth  interest 
of  Tlctolre  Hebert  sold  by  her  to  Phillip 
OalUer,  also  the  Interests  of  some  of  the 
other  children  of  P.  O.  Broussard  and  their 
descendants  not  necessary  to  particularize 
hera  From  this  judgment  the  plaintiffs  and 
Interveners  (except  the  heirs  of  Emeranta 
Brouasard,  who  recovered  the  one^hth  In- 
terest inherited  by  their  mother  from  P.  O. 
Brousaard)  have  appealed.  The  defendant 
Jackson  also  filed  an  appeal  bond  and,  as 


appellant  se^  aeparately  a  reversal  of  the 
judgment  in  favor  of  the  heirs  of  Emerante 
Broussard,  which  appeal  ttkey  seek  by  motion 
to  have  dismissed  for  reasons  hraeafter  stated 
in  passing  on  this  motion. 

[1]  The  trial  court  filed  and  had  incor- 
porated in  the  record  conclusions  oZ  fact  and 
law,  but  there  was  no  request  by  any  party 
therefbr,  so  far  as  is  shown  1^  the  record. 
The  exact  status  of  sucb  flndings  liaa  not 
been,  so  far  as  we  have  been  able  to  find,  fix- 
ed 1^  the  courts.  It  was  held  by  this  conxt 
in  City  of  Houston  v.  Kapner,  43  Tex.  Oiv. 
App.  607,  95  S.  W.  1103,  In  considering  an 
objection  to  the  consideration  ot  sudi  ocm- 
elusions,  on  the  ground  tha^  "when  such  con- 
clusions are  voluntarily  filed  by  the  judge, 
neither  party  is  required  to  take  notice  of 
them,  and  no  exception  to  the  conclusiona 
nor  assignments  predicating  error  on  the 
findings  of  fact  therein  contained  are  re- 
quired of  the  parties  against  whom  such  find- 
ings are  made  to  entitle  him  to  attack  the 
judgment  on  the  ground  that  It  is  unsupport- 
ed by  the  evidence.  •  •  •  The  question 
of  whether  enxHx  comdasions  can  be  consid- 
ered by  the  appellate  court  is  not  presented, 
and  we  do  not  feel  called  upon  to  decide." 
The  conclusions  are  ignored  by  the  briefs; 
but,  as  the  facta  are  quite  complicated  In 
some  particulars,  we  have  deemed  it  not 
improper  to  look  to  them  in  making  our  own. 
conclusions. 

So  far  as  is  material  and  necessary  to  a 
decision  of  the  questions  involved  in  this  ap- 
peal, the  facts  are  as  follows:  P.  O.  Brous- 
sard Is  the  common  source  of  title  Hp  died 
In  1877  in  the  state  of  Louisiana  where  he 
resided.  He  owned  at  the  time  of  his  death 
a  considerable  estate  In  lands  and  cattle, 
etc.,  in  that  state,  which  seems  to  have  been 
located  about  Johnson's  bayou  In  the  south- 
western comer  of  the  state.  No  mention  is 
made  of  a  will,  so  we  assume  that  he  died 
Intestate.  He  left  surviving  blm  seven  chil- 
dren— three  sons,  Derneuville,  Emlle,  and 
Theophlle,  and  four  daughters,  Delzlnde, 
Ezilda,  Victoire,  and  Emerante — and  the 
descendants  of  another  daughter  Azema  (her 
children  and  grandchildren).  At  his  death 
P.  O.  Broussard  was  possessed  of  two  tracts 
of  land  in  the  Smith  league  in  Jefferson  coun- 
ty, containing  approximately  1,000  acres. 
One  of  these  tracts,  containing  607  acres,  is 
involved  in  this  action. 

Derneuville  Broussard  married  a  widow 
with  two  children,  Ellen  Craigen  and  Odelia 
Carouthers,  the  plaintiffs  herein.  By  her  he 
had  six  children.  Mrs.  Broussard  died  in 
April,  1^,  as  testified  positively  by  Edgar 
Carouthers,  husband  of  Odelia  Carouthers, 
and  one  of  the  plaintiffs,  although  her  dau|^- 
ter  testified  that  she  died  in  1883  or  ISM. 
On  the  7tb  of  October,  1907,  DemeuvUle 
Broussanl  and  his  daughters  aforesaid  con- 
veyed to  the  defendant,  R.  S.  Jackson,  under 
general  warranty  deed,  for  a  recited  con- 
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tract  of  land  here  InTOlved. 

On  Setftemher  3, 1884,  BzUda  Broussarct  and 
DeMnde  Broussai^  and  a  number  of  others, 
indndlng  the  children  of  Bmerante  Bnnis- 
8ard,  and  some  it  not  all  the  children  or 
descendants  of  the  other  daughter,  Azema, 
executed  to  DemeuvUle  Brcmssaid  a  deed 
to  what  imrports  to  be  an  undivided  flve- 
nlnths,  amountiiig  to  about  854  acres  of  the 
land  involTed  herein,  and  being  the  interest 
Inherited  from  P.  O.  Broussard.  With  re- 
gard to  this  deed  there  are  certain  facts 
which  will  be  set  out  In  discussing  certEitn 
of  the  Questions  presented  by  the  appeal,  but 
the  foregoing  general  statement  Is  suffldeut 
here.  Vlctolre,  one  of  the  daughters,  married 
Sarazlne  Hebert  Her  Interest  In  the  land 
was  conveyed  by  her  to  Phillip  Gallier,  who 
died,  and  part  of  his  estate  was  inherited 
by  hts  sister,  Mrs.  DerneuTllle  Broussard,  and 
through  her  by  her  two  daughters,  the  plain- 
tiffs Craigen  and  Caroutiiers,  and  her  chil- 
dren by  DerneuTllIe  Broussard.  The  Inter- 
est of  the  latter  passed  to  Jackson  by  the 
'deed  of  DerneuvUIe  and  bis  daughters  afore- 
said, and  the  Interest  of  plalntltTs  In  this 
portion  was  awarded  to  them  by  the  Judg- 
ment DemeuTiUe  Broussard  did  not  him- 
self claim  any  interest  In  that  part  inherited 
by  Vlctolre  and  conveyed  by  her  to  Gallier. 

Emile  Broussard  died  in  1904,  and  Theo- 
phile  in  1881.  There  was  no  deed  or  other 
written  evidence  of  title  in  Derneuvllle 
Broussard  of  their  respective  interests  trom 
Theophile  or  Emile.  To  support  his  title  to 
their  interest  defmdant  Jackson  relied  upon 
certain  circumstances,  as  affording  a  pre- 
sumption that  Derneuvllle  had  acquired  these 
interests  from  them  prior  to  the  death  of 
Theophile  The  court  found  these  circum- 
stances sufficient  to  authorize  such  presump- 
tion and  that  Demenville  had  lawfully  ac- 
quired title  to  the  interest  of  Emile  and 
'Jlieophlle.  By  appropriate  as^guments  of 
error  awellants  interveners  have  attadced 
this  finding  on  the  ground  that  there  is  no 
evldace  to  support  Uils  presumption.  This 
presents  the  most  troublesome  question  In 
the  case,  and  one  about  wliich  we  have  had 
mnch  difficulty. 

^nie  fticts  and  circumstances  found  by  the 
trial  court,  and  upon  which  it  bases  the  con- 
clusion of  fact  that  Emile  and  Theophile  had 
conv^red  their  interest  to  DemeuviUe,  are 
stated  in  his  findings  of  fiict  aa  follows: 

**That  in  addition  to  the  land  In  Texas,  the 
saU  P.  O.  Broussard  was  tta  owner  of  irtock 
running  on  the  range  in  JefFersou  county, 
Tex.  The  son  Demenville  Broussard,  at  the 
tinw  of  his  father's  death,  lived  in  Ttexas, 
and  resided  on  the  667-acre  tract,  and  up  to 
and  including  the  year  1807  had  faiced  and 
under  cultivation  about  20  acres  of  said  tract 
of  land.  After  the  death  of  P.  O.  Broussard, 
tlu  mm  IhnUe  Broussard  prindpaUy  looked 
aft»  tlie  bnslnesB  ot  the  estate  in  Jefferson 


county,  Tex.  Under  the  direction  and  at  the- 
8oUcltati<m  of  Emile  Broussard,  Mr.  J.  Bar- 
rel], an  old  citizen  of  this  county,  for  a  num- 
ber of  years  and  up  to  and  Including  tho 
year  ISSL,  xenctered  the  land  for  taxation  in 
the  name  of  P.  O.  Broussard,  and  paid  the 
taxes  on  said  land  out  of  the  sale  of  atovk 
belonging  to  the  estate  of  P.  O.  Broussard, 
rendering  an  account  of  the  balance  of  such 
sales  to  the  said  Emile  Broussard.  That 
about  the  year  1881,  Emile  Broussard  and 
Theophile  Broussard  were  both  In  Jefferson 
county,  Tex.,  and  in  the  Hamshlre  settle- 
ment, where  DerneuvlUe  Broussard,  J,  Bur- 
rell,  and  L.  Hamshlre  lived.  Some  time 
about  this  pAlod,  Theo.  Broussard  tried  to 
sell  his  interest  In  his  father's  estate  to 
Hamshlre,  who  refused  to  buy.  That  also, 
about  this  period,  there  was  some  adjustment 
or  settiemmt  between  the  brottiers  Theo. 
Broussard,  Emile  Broussard,  and  Derneuvllle 
Broussard  as  to  tiielr  Interest  in  thdr  te- 
ther's estate  in  Texas.  That  thereafter  Emile 
Broussard  ceased  to  act  as  the  head  of  and 
to  look  after  the  estate,  and  that  Derneuvllle 
Broussard  thereafter  instructed  Mr.  J.  Bur- 
rell  to  render  the  lands  for  taxes  in  his  name, 
that  is,  D.  Broussard  Instead  of  P.  O.  Brous- 
sard, which  was  done  from  the  year  1883 
to  the  year  1907.  That  Mr.  J.  Bnrrell,  upon 
the  solicitation  and  instmction  of  Derneu- 
vllle Broussard,  continued  to  pay  the'  taxea 
on  said  lands  out  of  the  proceeds  from  the 
sale  of  cattle  on  the  range,  which  said  land 
and  cattle  D.  Broussard  was  claiming  as  his 
own,  and  accounted  to  him  for  the  balance 
of  the  proceeds  of  the  sale  of  the  cattle. 
That  this  continued  for  a  great  number  of 
years.  That  after  the  settlement  between  the 
brothers  it  was  common  talk,  or  rumor,  in 
the  neighborhood,  that  Derneuvllle  Broussard 
had  bou^t  the  interest  of  Theo.  Broussard 
in  the  land,  and  that  he  had  also  In  some 
manner  acquired  the  interest  of  Ehuile  Broua- 
sard.  Ehiile  Broussard  died  about  the  year 
1903,  and  after  such  settlement  and  up  to 
the  time  of  his  death  had  made  no  assertion 
of  title  or  ownership  to  any  interest  in  the 
lands  in  Texas.  Tlieo.  Broussard  die^  De- 
cemlKr  15, 1881,  and  after  the  settlemoit  and 
up  to  the  time  of  bis  death  made  no  asser- 
tion of  title  or  ownership  to  any  Interest  in 
said  lands,  and  In  no  manner  Intenfered  with 
nor  denied  the  claim  of  ownership  and  pos- 
session of  Demeaville  Broussard  to  the  en- 
tire tract  of  land,  although  they  were  in  and 
ont  of  the  nel^iborhood  at  frequent  intei^ 
vals. 

Shortly  after  the  death  of  the  wife  of 
Demeuville  Broussard  in  18^1893,  he  (Der- 
nenville  Broussard  undertook  to  qualify  aa 
survivor  in  commonity  over  the  estate  of  him- 
self and  deceased  spouse  and  in  an  affidavit 
filed  in  the  probate  court  of  Jefferson  county, 
set  ont  that  the  wife's  conununlty  hitereat 
consisted  of  126  acres  of  land  in  the  Smith 
league.  DemeuviUe  Broussard  was  married 
some  time  prior  to  1880,  but  the  exact  date- 
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Is  not  Btaown.  In  the  fOSjag  of  the  above  affl- 
daTlt  in  hlB  i^rt  to  QoalUy  as  mirvlTor  In 
conmninltyt  it  Is  aivarmt  that  be  undertook 
to  and  did  treat  as  eommnnlty  interart  tbe 
two-Mgbtba  of  1.000  acres,  or  200  acie^  whldi 
he  had  acqnired  from  bis  two  brothers,  Binile 
and  Theo.  Bronasard.  The  commnnily  Inter- 
est of  the  wife  In  tbe  same  would  equal  12S 
acres,  the  amount  spedfled  in  the  affldavit 
Abont  this  time  DemeavUle  BrouBsard  em- 
ployed Albert  Broussard,  an  attorney  of  this 
bar,  to  make  a  search  of  the  records  of  this 
county  to  ascertain  if  he  conld  find  of  record 
any  instrument  from  any  of  his  brothers  and 
fiistera  coTerlng  a  transfer  of  their  shares  In 
his  father's  estate  to  him,  saying  he  had  pur- 
chased some  such  interests.  The  search  was 
made  and  no  such  Instruments  were  found 
registered  In  this  county.  It  was  also  family 
history  that  DemeuTllle  Broussard  had  ac- 
quired some  of  the  Interests  of  his  brotheni 
or  sisters  In  the  early  8ff&.'* 

To  which  we  add  that,  after  the  death  of 
Theophile  In  1881  and  of  Emlle  in  1903,  none 
of  their  heirs  ever  asserted  any  claim  or 
disputed  the  claim  set  up  by  DeroeuTlUe 
aforesaid.  Mrs.  Hayes,  a  daughter  of  Der- 
nenville,  testified  that  her  father  had  bought 
the  interests  of  some  of  his  brothers  and 
sisters  prior  to  the  death  of  her  mother. 

[2]  The  doctrine  of  the  proof  of  the  execu- 
tion of  a  deed  by  circumstances,  or  tbe  pre- 
sumption arising  from  certain  circumstances 
of  the  existence  of  such  muniments  of  title 
as  are  necessary  to  give  lawful  origin  to  a 
title  long  o[>enly  asserted  on  one  ^de,  with 
acquiescence  In  such  claim  on  the  other.  Is 
not  new,  but  has  been  long  established.  So 
far  as  the  general  principle  la  concerned,  it  is 
established  by  a  uniform  course  of  decision 
in  this  state.  Difficulty  only  arises  in  the 
aiH;>lication  of  the  general  principle  to  the 
facts  of  the  particular  case.  The  doctrine  is 
nowhere  more  strongly  asserted  than  by  Jus- 
tice Field,  speaking  for  tbe  Supreme  Court 
of  the  United  States  in  the  case  of  Fletcher 
T.  Fuller,  120  S.  634,  7  Sup.  Ct  067,  30 
U  Ed.  7S9.  In  Dalley  t.  Starr,  26  Tex.  S67, 
the  coart  says  that  "It  would  be  difficult  to 
lay  down,  so  as  to  answer  any  beneficial  pur- 
poses, tbe  drcunutancea  under  which  deeds 
will  be  prMumed  to  have  existed,*'  and  In 
Bdncourt  T.  Parker,  27  Tex.  664,  "althougfb 
to  some  extent  every  case  must  stand  upon 
its  own  peculiar  fhcta,  tbe  principles  upon 
wbldi-  tin  courts  are  to  be  guided  In  the  pre- 
sumption of  grants  may  be  said  to  be  now 
well  established,"  dtlng  Taylor  t.  Watklns, 
26  Tex.  688,  and  Yanc^  t.  Norrla,  27  Tex. 
40.  The  facts  of  various  cases  vary,  from 
those  which  lead  so  irresistibly  to  tbe  con- 
clusion that  the  claimed  deed  or  muniment 
of  title  existed,  that  a  i-erdict  of  a  Jury 
against  such  conclusion  would  hardly  be  al- 
lowed to  stand,  to  those  where  they  are  held 
sufficient  for  that  purpose  only  in  deference 
to  the  conclusion  of  the  Jury,  or  the  court 


trying  Oa  fkcts  ai  a  Juzyi  upon  flie  tosne  of 
fact  thus  presented. 

[S]  A  charge  to  the  Jury  bas  been  many 
times  approved  by  ttUs  court  <and  by  the  Su- 
preme Court  by  r«tnsal  of  writs  of  srro^ 
wberein  the  Jury  was  instructed,  in  substance, 
that,  if  from  the  facts  and  drcumstances 
In  evidence  it  appeared  to  be  mtne  probable 
that  the  desd  or  other  muniment  of  title  In 
question  had  been  executed  ttun  that  it  had 
not  been,  the  Jury  would  tw  authorized  to 
presume  that  it  had  been  so  executed.  In 
some  eases  it  has  been  held  that  the  &cta 
were  Insufficient  to  support  such  fining  by 
the  Jury,  as  in  Bdncourt  Parker,  eajfm. 
Walker  t.  Caradln^  78  Tex.  488,  IS  B.  W. 
31,  and  probably  other  ^ases  wUdi  might  be 
cited,  whldi  only  signify  that  each  must 
stand  upon  its  own  facts ;  r^ard  being  had 
to  the  general  principle  stated. 

[4]  Actual  poBsesalon,  in  this  state,  Is  not 
essentiaL  Brewer  v.  Cochran,  46  Tex.  dr. 
App.  179,  99  S.  W.  1033.  This  Is  only  evi- 
dence of  a  claim  of  title  tending  to  fix  notice 
upon  the  holder  of  the  adversary  title  of 
such  claim  and  tending  also  to  show  acqui- 
escence^ But  It  is  essential  that  there  should 
be  claim  of  ownership  openly  and  notoriously 
asserted,  snd  which  can  only  be  reasonably 
explained  by  the  existence  of  the  muniments 
of  tttle  necessary  to  su^rt  such  dalm,  and 
it  is  essential  that  sntdi  assertion  of  owner- 
ship be  acquiesced  in  the  holder  of  the 
adversary  title.  By  the  courts  it  Is  held  that 
acqtdescenoe  on  the  one  side  Is  of  more  lm> 
portance  than  assertion  of  ownership  on  the 
other,  and  logically  so,  for  tt  Is  not  unusual 
for  men  to  claim  what  does  not  belong  to 
them,  but  it  Is  contrary  to  human  experience 
that  such  adversary  claim,  if  known,  ^uld. 
be  allowed  to  go  undlsimted  if  It  has  no 
basis  in  fact  Kioowledge  is  essential  to  such 
acquiescence  for  one  cannot  be  supposed  to 
acquiesce  In  a  claim  hostile  to  bis  own 'in- 
terest unless  he  has  knowledge  of  it.  Walker 
T.  Caradlne,  supra.  But  this  knowledge  may 
also  be  shown  by  drcumstances. 

[S]  It  is  earnestly  contended  by  appellant 
that  mere  rilence  or  Allure  in  any  way  to 
make  any  objection  to  this  assertion  of  ti- 
tle, even  when  known.  Is  never  suffldent  ev- 
idence of  acquiescence,  but  tlmt  some  cor- 
roborating act  must  be  shown  evidendng 
such  acquiescence  b^oie  the  execution  of  a 
deed,  or  the  existence  of  other  muniment  of 
title  will  be  presumed.  We  can  find  no  sup- 
port for  this  doctrine  except  in  the  opinion 
of  the  Court  of  Civil  Appeals  of  the  Fourth 
District  in  Kimball  v.  Houston  Oil  Co.,  114 
S.  W.  662.  The  doctrine  as  then  stated  la 
not  supported  by  the  authorltieB  dted.  For 
Instance,  it  Is  stated  In  the  opinion  that  *^t 
is  stated  In  Hemdon  v.  Vic^  89  Tex.  47C  [35 
S.  W.  141]  that  nondalm  alone  is  not  enough, 
but  that  to  entitle  such  a  matter  to  be  sub- 
mitted to  a  Jury  for  detenulnatlon  requires 
that  there  be  corroborating  drcumstances." 
We  do  not  so  understand  the  opinion  In  that 
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case.  Wbat  waa  really  said  Is:  "Tbe  grouud 
of  this  contention  Is  that  the  proof  of  the 
long  and  continued  possessioD,  nse,  and  an 
enjoyment  of  the  land  In  controversy,  under 
a  claim  of  title  by  defendant  in  error  and 
those  under  whom  he  claims,  together  with 
the  evidence  that  no  claim  had  ever  been  as- 
serted on  behalf  of  the  plaintiff  In  error  un- 
til the  bringing  of  this  suit.  Is  so  concluslTe 
In  Its  natnre  and  tendency  as  to  Impel  the 
conrt  to  presume  a  sale  or  conveyance  from 
Cole  back  to  the  original  grantee,  should  It 
be  found  that  Cole  ever  possessed  the  title. 
It  has  doubtless  been  beld  in  other  Jurisdic- 
tions that  the  inference  arising  from  long 
possession  and  enjoyment  of  real  estate,  to- 
gether with  corroborating  circumstances, 
may  be  so  cogent  as  to  make  It  the  duty  of 
the  court  to  instruct  the  Jury  to  presume  a 
grant.  Such  la  not  the  rule  in  this  state. 
With  us  the  presumption  Is  one  of  fact,  and 
it  is  for  the  Jury  to  determine  the  effect  of 
the  evidence  in  support  of  that  presumption. 
Taylor  v.  Watklns,  26  Tex.  688;  Walker  t. 
Caradine,  78  Tex.  489  [15  S.  W.  31];  Dailey 
V.  Starr.  26  Tex.  662."  The  court  also  cites 
Boone  V.  Miller,  73  Tex.  557,  11  S.  W.  551, 
and  Walker  v.  Caradine,  78  Tex.  492,  16 
8.  W.  31,  as  cases  which  practically  settle  the 
question  In  this  state.  Neither  of  these  cases 
afford  any  support  to  the  doctrine  stated  In 
the  opinion  referred  to. 

[t]  The  court  seems  to  bare  not  been 
mindful  of  the  distinction  betweoi  a  pie- 
snmptlon  of  law  declared  by  the  conrt,  and  a 
incsamption  of  fact  to  be  found  by  the  Jury. 
The  presomptton  here,  as  relating  to  deeds 
from  Emile  and  TheophUe  Broussard  to  Der- 
neavllle  Brounard,  la  one  fact  found  by 
the  conrt  sitting  as  a  Jury. 

17]  AiKdylng  these  gencoral  prtodplesto  tbe 
evidence  In  the  present  oaae,  we  are  of  the 
opinion  that  the  evidence  on  the  whole  Is  suffi- 
cient to  support  the  oondnidon  of  the  trial 
court,  Bitting  aa  a  Jury,  that  about  the  year 
1881,  diher  In  a  general  settlement  of  the  es- 
tate of  P.  O.  Brooraard  or  by  direct  pnrchaae, 
Demeuvllle  Broussard  acquired  the  title  of 
Bmtle  and  TheophUe  Broussard  to  their  le- 
spectlve  Interests  in  this  land.  All  the  parties 
to  the  tnuosactlon  are  dead.  -  So  far  as  con- 
cerns the  mere  possession  of  Derneuvllle,  that 
can  well  be  attributed  to  tiie  fact  that  be  on- 
qnestlonably  owned,  as  one  of  the  heirs,  a 
one-dgbth  interest,  amounting  to  about  80 
acres,  and  his  actual  possession  never  at  any 
time  embraced  more  than  20  acres.  But  the 
evidence  strongly  supports  the  conclusion 
that  he  <aalmed«  about  1881,  to  have  acquired 
the  Intoest  of  his  two  brothers,  and  that  this 
must  have  been  known  to  them.  After  the 
death  of  P.  a  Bronssard,  and  Indeed  before 
that,  Emlle  actnally  looked  after  the  Texas 
property,  and  the  land  was  rendered  for  tax- 
es in  the  name  of  P.  O.  Bronssard  up  to  1883, 
and  taxes  were  paid  by  the  estate.  Be^- 
ning  with  1888,  by  direction  of  DerneuvlUe, 

1«1  S. W.— B 


It  was  rendered  In  his  name,  and  so  contin- 
ued* up  to  tils  sale  to  Jackson  In  1907,  and 
he  paid  what  taxes  were  paid.  It  Is  true 
that  Theophile  died  In  1881,  but  he  left  a 
widow  who  Is  stUl  living  and  eleven  chil- 
dren, all  of  whom  are  still  living.  Some  of 
them  are  sons  and  the  others  married  daugh- 
ters. Theophile  lived  a  part  of  the  time  at 
least  in  Jefferson  county,  and  it  Is  beyond  be- 
lief that  none  of  these  children  bad  any 
knowledge  of  this  Texas  land,  and  of  Theo- 
phlle's  ownership'  of  an  Interest  in  It  (unless 
he  Iiad  parted  with  tils  title),  and  of  Derneu- 
vllle's  claim  that  he  had  acquired  Theophlle'a 
interest,  which,  as  one  witness  testified,  was 
"generally  talked  in  the  family."  Emlle  liv- 
ed until  1904,  returning  to  Louisiana,  where 
he  died,  and  from  the  position  of  general 
manager  of  the  property,  al^out  ISSl,  he 
ceased  to  have  anything  to  do  with  it  He 
must  have  known  of  Demeuville's  claim. 
The  absolute  silence  of  Emlle,  of  his  five 
children,  still  living,  and  of  all  of  Tbeophile's 
children  during  all  of  these  years,  in  the  face 
of  Demeuville's  assertion  of  title,  consistent 
with  his  acquisition  of  the  Interests  of  Emlle 
and  Theophile,  and  inconsistent  with  any 
other  hypothesis,  strongly  8up[)orts  the  pre- 
sumption of  a  deed  from  them  or  the  lawful 
acquisition  of  their  title.  Other  facts  and 
circumstances  are  shown  In  the  court's  find- 
ings herein  quoted,  all  of  which  are  consist- 
ent with  I^rneavllle's  claim  and  difficult  of 
explanation  on  any  other  hypotheses.  We 
are  of  the  opinion  that  the  evidence  suffi- 
ciently supports  the  court's  conclusion,  and 
the  first,  second,  sixth,  and  eighth  assign- 
ments of  error  of  appellants  presenting  this 
question,  with  the  several  propoeitions  there- 
under, should  be  overruled. 

[S]  The  case  was  tried  without  a  Jury. 
There  was  no  reverslhle  error  in  the  admis- 
sion in  evidence,  over  the  objection  of  appel- 
lants, of  the  testimony  of  the  witness  Ham- 
sblre  that  the  "talk  In  the  family,"  meaning 
the  Broussard  family,  was  that  Theophile 
had  sold  his  interest  to  DraneuvlUe  Broua- 
said.  This  evidence  was  cont^nporary  with, 
and  expbmatory  of,  Demeuville's  (dalm  of 
title,  and  served  also  as  a  dicumstance  to 
show  knowledge  of  such  claim  on  the  part  of 
TheophUe's  heirs.  The  point  is  presented 
by  the  third  asslgnnient,  which  is  overruled. 

[I]  The  proposition  und^  the  fourth  as- 
signment of  error  that  parol  testimony,  when 
objected  to,  cannot  be  offered  to  prove  a  sale 
of  land  in  this  state,  has  no  appUcatl<Hi  to  a 
case  of  this  kind,  where  drcnm^nces  are 
relied  on  to  sqpport  a  presumption  of  a  deed. 
The  question  referred  to  In  the  fifth  assign- 
ment was  not  leading,  nor  does  It  call  for  con- 
clusions of  the  witness.  The  testimony  ob- 
jected to  is  of  the  same  character  as  tliat 
referred  to  in  the  third  assignment,  and  there 
was  no  error  in  admitting  It 

[II]  Azema  Bsoussard  was  one  of  the 
daughters  of  P.  O.  Broussard.  She  was  dead 
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at  the  time  of  the  ezecatlon  of  the  deed  by 
the  other  chUdrea  and  grandchildren,  to 
DemenTlIle  Bronasard  in  1887.  She  1^  four 
children,  one  of  whom  died  without  issue, 
and  one  of  whom  ^ed  leaving  Issue,  two  chil- 
dren living,  all  parties  interreners.  One  of 
such  children  was  Celema  Bronssard,  who 
was  deaf,  dumb,  and  blind  but  of  sound  mind, 
and  about  46  years  of  age  at  the  time  of  the 
execution  of  the  deed  to  Demeuville  in  1897. 
She  died  unmarried  in  1899,  and  the  other 
descendants  of  Azema  Bronssard  are  her 
heirs.  This  deed  Is  signed  "Celema  Brons- 
sard per  Savenne  Le  Blanc,  curator."  It  was 
not  shown  that  Celema  Bronssard  was  pres- 
ent at  the  ezechtion  of  this  deed  or  had  any 
knowledge  of  It  No  explanation  was  of- 
fered as  to  why  Savenne  Le  Blanc  signed  the 
deed  as  her  curator.  By  proper  assignment 
of  error  the  heirs  of  Azema  Bronssard  com- 
plain of  the  action  of  the  court  In  holding 
that  this  deed  passed  the  title  to  Celema's 
Interest  in  this  land.  The  parties  all  lived  In 
Louisiana,  where  the  deed  was  executed.  Un- 
der the  dvll  law  which  largely  prevails  In 
that  state,  the  office  of  curator  is  largely  the 
same  as  guardian  In  this  state.  It  Is  d^ned 
as  "a  guardian,  one  appointed  to  take  charge 
of  the  estate  of  a  minor,  a  lunatic,  a  spend- 
thrift, or  other  person  not  regarded  by  law 
as  competent  to  administer  it  himself." 
Black's  Law  Dictionary.  No  authority  was 
shown  for  the  execution  of  the  deed  by 
Savenne  Le  Blanc  as  curator  or  guardian  of 
Celema.  No  evidence  was  ottered  at  all  on 
this  point  except  the  production  of  the  deed 
BO  signed.  The  deed  was  not  binding  upon 
her  and  was  Insufficient  to  pass  her  title. 
Terrell  v.  Martin,  64  Tex.  121;  Tucker  v. 
Murphy,  66  Tex.  366,  1  S.  W.  76.  The  fact 
that  It  was  signed  by  her  curator  contradicts 
any  presumption  that  he  merely'acted  as  her 
amanuensis  in  signing  her  nam^  at  her  re- 
qaeat,  even  if  such  presumption  could  be  in- 
dulged In  ttie  absence  of  any  evidence  that 
she  was  present  and  knew  of  the  ececutlon 
of  the  deed.  The  case  does  not  come  within 
the  rule  announced  in  the  cases  dted  by  ap- 
pellee in  answering  this  assignment  Jansen 
V.  McCahill.  22  Gal.  663,  83  Am.  Dec.  84; 
Lewis  v.  Watson,  08  Ala.  47^  13  South.  670. 
22  L,  B.  A.  297,  89  Am.  St  Bep.  82;  Gardner 
V.  Gardner,  S  Gush.  (Mass.)  488,  62  Am.  Dec. 
740;  Beinhart  v.  MlUer,  22  Ga.  402,  68  Am. 
Dec.  60a 

[11]  Appellee's  contention  that  the  tailnn 
to  object  to  the  Introduction  of  ttils  deed  1^ 
the  hdrs  of  C^ma  Bronssard  claiming  her 
title  bars  them  from  maldng  the  objection 
bwe  made  la  not  Bound.  The  objecflon  la  as 
to  llie  legal  effect  of  the  deed,  aa  coAv^ing 
O^lema's  Interest  Wltiurat  other  evidence 
than  the  mere  naked  deed,  it  was  insnffldent 
to  convey  her  title,  and  the  court  erred  In 
holding  oUierwiae.  Her  Interest  appears  to 
be  %  of  or  1/34,  of  which  the  interveners, 
Blodie  Le  Blanc,  the  sister  of  Celema,  is  en- 


tled  to  recover  one<baU,  and  Anrella  and 
Adam  ThibandeaQB,  clilldren  of  Oel^te  Brons- 
sard, another  sister,  deceased,  would  be  en- 
titled, between  them,  to  one-half.  The  Judg- 
ment will  be  reformed  accordingly. 

[12]  By  separate  brief  the  plalntUTs  EUen 
Craigen  and  Odella  Garouthers,  who  claim 
only  part  of  the  Interest  of  thdr  mother  in 
the  community  estate  of  herself  and  Demeu- 
ville Broussard,  complained  of  the  conclusion 
of  the  court  that  the  Interests  acquired  by 
DemenvlUe  by  the  deed  of  1894  from  IM- 
zinde  Bronssard  and  others  was  his  separate 
property.  The  court  held  that  the  interests  of 
Theophile  and  Emile  acquired  by  Demeu- 
ville was  conmiunlty  property  of  Demeuville 
and  the  mother  of  plaintiffs  and  gave  them 
Judgment  for  their  share,  but  the  other  inter- 
ests acquired  by  Demeuvlile  from  his  sisters 
and  their  descendants  by  the  deed  of  Septem- 
ber 3, 1894,  did  not  belong  to  snch  communis 
estate.  Mrs.  Broussard  died  in  April,  1893. 
There  is  direct  evidence  to  support  this  as  the 
date  of  her  death,  though  one  of  her  daugh- 
ters testified  that  it  was  in  1893  or  1894,  she 
did  not  know  which.  In  either  case  she  died 
before  the  execntion  of  this  deed  by  which 
Demeuville  acquired  title.  The  presumption 
would  be  that  the  property  was  his  separate 
estate.  In  order  to  overcome  this  presump* 
tion,  appellants  were  required  to  show  that 
the  title  had,  in  effect,  been  acquired  by  pur- 
chase prior  to  the  death  of  their  mother, 
and  had  been  paid  for  with  community  funds. 
There  was  some  testimony  that  it  had  be&i 
acquired  by  some  sort  of  an  agreement  or  un- 
derstanding before  the  death  of  Mrs.  Brous- 
sard; but  it  was  not  conclusive  nor  clear,  and 
the  court's  conclusion  la  suppcvted  by  the 
evidence. 

[IS]  If  this  was  not  so,  appellants  under 
their  own  contention  had  only  an  equitable 
title  resting  upon  the  fact  that  the  land  was 
paid  for  with  communltr  funds.  The  deed 
conveyed  the  legal  title  to  D^euvUle  and 
was  uecnted  some  time  after  the  deaUi  of 
the  mother  of  app^lanta.  Jackson  was  a  pnr- 
chaser  tat  valuer  and  the  burden  rested  upon 
app^ntB  to  show  that  he  had  notice  of  all 
the  facts  constitntlttg  their  equitable  titl& 

[14]  This  was  not  attempted  to  be  shown, 
and,  If  their  contention  be  tme,  Jackson's 
1^1  title  would  be  superior  to  tbelr  equity. 
Biggerstafl  t.  Murphy,  3  Tex,  Civ.  A^  868. 
22  S.  W.  709;  Johnson  t.  Newman.  48  Tex. 
628. 

The  assignment  of  error  of  plaintiffs  ap- 
pellanta  aa  to  the  taxation  of  oosttf  la  with- 
out merit  and  Is  overmM. 

[11,11]  The  deed  of  1887  in  the  body  of  the 
deed  names  Emerante  Bronssard  aa  one  ot 
the  grantors.  She  was  dead  at  the  time  of 
its  execution.  It  Is  signed  by  certain  of  her 
heirs  who  are  not  named  in  the  body  ot  the 
deed.  Tb»  court  hdd  that  the  deed  was  not 
binding  on  the  heln  of  Bmerante  and  gave 
them  Judgment  tor  tiMr  mother^  cme-elghth 
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Interest.  They  do  not  appeal.  Defendant 
Jackson  attempted  to  prosecute  an  appeal 
against  tbem  by  excepting  to  the  Judgment 
and  giving  notice  of  appeal;  but  bis  appeal 
bond,  which  was  necessary  to  bring  tbe  belrs 
of  Emerante  Broussard  Into  tbis  court,  they 
not  having  appealed  from  the  Judgment,  was 
not  filed  within  tbe  time  required  by  law, 
and  the  said  heirs  have  filed  a  motion  to  dis- 
miss said  appeal  as  to  them,  on  this  ground. 
Tbis  motion  must  be  sustained.  If,  however, 
tbe  question  bad  been  properly  presented,  the 
contention  of  defendant  Jackson  could  not  be 
sustained.  The  fact  that  Emerante  Brous- 
sard is  named  as  one  of  tbe  grantors  in  tbe 
body  of  tbe  deed  and  that  her  Interest  is  to 
be  conveyed,  she  being  dead,  would  not  dis- 
tinguish tbis  ca^e  from  tbe  general  doctrine, 
which  is  well  settled  In  this  state,  that  a  deed 
Is  not  binding  upon  one  who  signs  it  but  who 
Is  not  named  In  the  body  of  the  deed  as  one 
of  the  grantors.  Stone  t.  Sledge  87  Tex.  49, 
26  S.  W.  1068,  47  Am.  St  Best-  66 ;  Thompson 
T.  Johnson,  24  Tex.  Glr.  App.  2B0,  68  S.  W. 
103(K  The  rnle  is  different  In  sinne  of  the 
states.  Sterling  t.  Park,  129  Oa.  809,  SS  S. 
E.  828,  reported  also  in  IS  L.  K.  A.  (N.  S.)  29S, 
121  Am.  St  Rep.  224,  12  Ann.  Ca&  201.  An 
ntaudve  note  to  thte  nctort  collates  tbe  au- 
thorities diowlitf  that  tbe  weight  of  authotv 
i^  is  in  favor  of  the  rule  stated  In  the  Texas 
eases  dted.  However,  the  appml  having  been 
dismissed,  the  question  Is  not  before  ns  for 
dectadon. 

[17,  It]  It  remains  only  to  dlEVose  of  tbe 
contention  of  defendant  Jackson  that  he  was 
an  Innocent  purchaser  for  value  and  without 
notice  that  the  interests  of  Bmile  and  Theo- 
phUe  Bronssard,  conveyed  to  him  by  Demeu- 
vlUe,  were  community  property  of  Demeu- 
vllle  and  his  thai  deceased  wife,  and  that  the 
court  erred  in  r^derlng  Judgment  In  fftvor 
(tf  the  plaintiffs  Oralgm  and  Garouthers  for 
thdr  mother's  interest  therein.  We  think 
this  contention  cannot  be  sustained.  Derneu- 
vllle  bad  no  deed  to  these  interests.  Jackson 
was  affected  with  notice  that  be  acquired 
them  during  the  life  of  his  wife,  who  did 
not  die  until  1897.  The  presumption  would 
then  be  that  the  property  was  community. 
Jackson  knew  that  DemeuviUe  had  been  mar- 
ried, as  several  of  his  children  Joined  In  the 
deed  to  blm.  He  was  then  bound  to  take  no- 
tice of  the  fact  that  the  plaintiffs  were  chil- 
dren of  Mrs.  Broussard  and  entitled  to  an 
interest  in  their  mother's  half  of  the  land. 
Hill  V.  Moore,  85  Tex.  886, 19  S.  W.  162.  The 
court  did  not  err  In  the  matter  complained  of. 

It  follows  that  tbe  Judgment  should  be 
reformed  as  Indicated  as  to  the  Interest  of 
Celema  Broussard,  and  as  so  reformed  It 
should  be  affirmed,  and  it  is  so  ordered.  The 
costs  of  the  appeal  will  be  taxed  against  ap- 
pellants, the  interveners,  except  the  hdrs  of 
Celema  Broussard  as  herein  named. 

Reformed  and  afllrmed. 


COCHRAN  «t  aL  V.  KENNON  et  aL 

(Court  of  QvU  Appeals  of  Tuas.  Gatveston. 
Nov.  18.  19130 

1.  ScHoois  ARD  School  Districts  (f  107*)— 
School  Taxxs— Enjoining  Collection. 

Under  Acts  SlBt  Leg.  c.  12,  I  1,  amending 
Acta  29th  Leg.  c.  124,  |  63,  providing  tbat  when 
20  or  more,  or  a  majority  ci  the  property  tax- 
paying  voters  of  a  district  wlsb  to  tax  |bem- 
selves  (or  the  purpose  of  supplementing  the 
state  school  fund,  they  ahaU  make  application 
to  the  county  Judge,  who  shall  Issue  an  order 
for  an  election  to  determine  whether  such  tax 
shall  be  levied,  and  that  he  shall  order  tbe 
sheriff  to  give  notice  of  such  election  by  post- 
ing three  DOtices  in  the  district  and  tbat  the 
sheriff  shall  obey  snch  order,  the  validity  of 
such  an  election  can  be  attacked  on  the  ground 
tbat  notice  was  not  given,  as  required  by  the 
statute,  in  a  suit  to  enjoin  collection  of  the 
tax,  as  the  taxpayers  have  no  other  nmedy, 
by  quo  warranto  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  25S-256;  Dec 
Dig.  I  107.*] 

2.  Taxation  (|  301*}— Levy  and  Assbswbnt 

— cohpliancb  wfth  statute. 

Where  tbe  burden  of  taxation  Is  authorized  - 
to'be  laid  upon  the  property  of  citisens  under 
certain  conditions,  a  oompliance  with  all  snch 
conditions  is  essential  to  ue  validity  of  the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.Dig.  ft  483-496, 499-608;  Dec.Dig.  §  301.«] 

3.  Schools  and  School  Distbictb  a  103*)— 
School  Taxes— Submission  or  QuisnoH 
to  Voms— Statutory  Provisions. 

AcU  3l8t  Leg.  c.  12,  amending  Acts  29th 
Leg.  c.  124,  {  68,  requiring  notice  of  an  election 
to  determine  whether  a  tax  ehall  be  levied  to 
supplement  the  state  school  fund,  to  be  given 
by  the  sheriff  by  posting  three  notices  in  the 
district,  was  neither  strictly  nor  substanUally 
complied  with  by  posting  two  notices  within 
tbe  district  and  a  third  notice  outside  tbe  dis- 
trict 

[Ed.  Note.— For  other  cases,  see  Schools  and 
ScW  I>i8trietB.  Cent  Dig.  11  114,  116,  117, 
240-246.  252;  Dec.  Dig.  f  103.*] 

4.  Schools  and  School  Distbictb  (|  103*)— 
School  Taxes  —  Submission  ov  Question 
to  Votebs— Statutoky  Provisions. 

Under  such  section,  where  one  of  the  three 
notices  required  was  posted  outside  the  dis- 
trict the  notice  was  not  rendered  sufficient  by 
the  act  of  the  commissioner's  court  la  thereafter 
and  before  the  election  annexing  to  each  dis- 
trict certain  territory,  including  toe  plMe  where 
such  notice  was  postra. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  M  114.  UB,  117, 
240-245,  252;  Dec  Dig.  f  103.*1 

6.  Schools  and  School  Districts  (S  107*>— 
School  Taxes— Submission  of  Question 
TO  VoTBBB— Statutory  Provisions. 

In  a  suit  to  enjoin  the  collection  of  a  tax 
on  the  ground  that  tbe  notices  were  not  posted 
as  required  by  such  section,  the  harden  was  on 
defendants  to  show  that  all  or  a  substantial 
majority  of  the  qualified  voters  bad  aebial 
knowledge  of  the  election,  and  that  the  fiunire 
to  give  the  statutory  notice  did  not  affect  tbe 
result  . 

[Ed,  Note.— For  other  case^  see  Schools  and 
School  Districts,  CenL  Dig.  ||  2B8-2S6;  Dte. 
Dig.  i  107.*] 

Appeal   from   District   Court,  Ft  Boid 

County;  S.  J.  Stiles,  Judge. 
Action  by  W.  B.  Cochran  and  others  against 
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J.  D.  Kennon  and  oQwra  From  an  order 
dlssolrlng  In  part  a  tanporary  injunction, 
platntlffB  appeal.  Beversed  and  injunction 
reinstated. 

W.  J.  Howard,  of  Houston,  for  appellants. 
D.  R.  Peareson,  of  Ricbmond,  for  appellees. 

REESE,  J.  Tbis  is  an  appeal  from  an  or- 
der of  the  district  judge,  In  vacation,  dis- 
solving, In  part,  a  temporary  Injunction  there- 
tofore ordered  by  him.  On  the  hearlDg  of 
the  motion  to  dissolre  the  judge  found  that 
all  of  the  allegations  of  the  plaintiff's  petition 
were  true.  The  petition  was  sworn  to,  and 
In  defendants'  answer,  on  which  is  based 
their  motion  to  dissolve,  and  which  is  not 
sworn  to,  there  is  only  a  general  denial  of 
these  allegations.  So  the  only  question  pre- 
sented Is  whether  on  the  allegations  of  the 
petition  it  was  error  to  dissolve  the  Injunc- 
tion as  .was  done. 

The  plaintiffs  sued  to  enjoin  the  collection 
of  a  special  tax  for  the  support  of  the  public 
school  in  school  district  No.  10,  ordered  to 
•  be  levied  and  collected  for  the  year  1912, 
and  succeeding  years,  by  the  commissioners' 
court,  by  order  made  In  pursuance  of  an  elec- 
tion which  bad  been  held  on  September  3, 
1912.  In  addition  to  injunction  against  the 
levy  and  collection  of  such  taxes  generally, 
plaintiffs  sought  specially  to  have  the  tax 
collector  restrained  from  collecting  the  taxes 
for  the  year  1912,  on  the  ground  that  at  the 
time  the  tax  was  ordered  the  tax  rolls  had 
been  made  up  by  the  assessor  and  delivered 
to  the  collector,  and  that  the  assessor  bad  no 
lawful  right  to  afterwards  enter  upon  such 
tax  roils  the  additional  school  tax  so  or- 
dered. This  part  of  the  temporary  injunc- 
tion was  not  disturbed  by  the  judge,  but  was 
continued  on  the  motion  to  dissolve,  and  no 
Question  as  to  this  part  of  the  order  is  pre- 
sented on  this  appeal. 

The  material  allegations  of  the  petition 
accepted  as  true,  as  a  basis  of  this  appeal, 
are  as  follows:  Plaintiffs  are  all  property 
taxpayers  in  school  district  No.  19  of  Ft 
Bend  county,  as  now  constituted,  and  some 
of  them  are  residents  of  said  school  district 
Some  of  them  own  property  subject  to  taxa- 
tion, and  also  reside.  In  that  portion  of  dis- 
trict 20  which  was  added  to  district  19  on 
August  22,  1912.  On  August  10.  1912,  upon 
proper  petition,  the  commissioners'  court  of 
Ft.  Bend  county  ordered  an  election  to  be 
held  on  S^tember  3,  1912,  in  said  school 
district  19,  then,  and  for  some  time  prior 
thereto,  a  duly  created  and  organized  school 
district  of  said  county,  to  enable  the  qualified 
voters  therein  to  determine  whether  an  an- 
nual tax  of  15  cents  on  the  $100  of  taxable 
property  In  the  district  should  be  levied  and 
collected  for  the  support  of  public  schools 
In  tbe  district  Notices  of  such  Section  were 
ordered  to  be  posted  by  the  sheriff  at  three 
public  places  in  the  county,  as  required  by 
subdivision  3,  S  5S,  Acts  20tb  Leg.,  c.  124,  as 
amended  by  chapter  12,  Acts  Slat  Such 


notices  were  so  posted  by  tbe  abwil^  two  of 
them  at  two  public  places  In  said  district  19, 
as  it  then  existed,  and  one  at  a  public  place 
outside  of  aald  district,  but  at  a  pnblte  place 
then  In  district  20,  and  in  the  territory  which 
was  afterwards  (as  will  be  hereinafter 
shown)  taken  from  district  20  and  added  to 
district  19.  All  of  the  notices  were  posted  for 
three  we^  before  the  dectlfm.  After  these 
notices  had  been  posted  the  conunlssloners' 
court,  on  August  22,  1912,  undertook  to 
change  the  boundaries  of  district  19,  and  by 
order  duly  made  did  so  change  said  bound- 
aries by  adding  to  district  19  certain  ter- 
ritory theretofore  lying  In  district  20,  and 
also  by  such  changed  boundaries  took  cer- 
tain territory  from  district  19.  The  terri- 
tory taken  from  district  20  and  added  to  dis- 
trict 19  included  Sibley's  store,  where  tbe 
third  notice  referred  to  had  been  posted.  In 
pursuance  of  the  order  aforesaid  and  the 
notices  referred  to,  an  election  was  held  at 
Dow  Bros.'  store  in  the  district  on  Septem- 
ber 3,  1912,  at  which  22  votes  were  cast,  all 
of  which  were  In  &vor  of  the  tax.  In  due 
time  return  was  made,  the  votes  canvassed 
by  tbe  commissioners'  court,  result  declared, 
and  in  pursuance  of  this  authority,  a  tax  of 
15  Cfflits  on  the  flOO  valuation  was  orda«(l 
to  be  levied  and  collected  each  year,  on  all 
taxable  property  in  the  dlsMct  It  Is  al- 
leged in  the  petition,  and  mast  be  takMi  as 
true,  that  tbe  22  voters  voting  at  said  elec- 
tion were  leas  than  a  majority  of  the  tax- 
paying  voters  of  the  district,  and  that  none 
of  the  plaintiffs,  12  in  number,  bad  any  no- 
tice or  knowledge  that  ench  eHeetion  was  to 
be  held.  None  of  the  plalntlfb  who  resdded, 
or  owned  taxable  property,  in  that  part 
of  district  20  which  was,  on  Amnut  22,  1912, 
added  to  dlstrlet  19  had  any  knowledge  oi- 
notlce  that  this  change  bad  been  made, 
wherein  tbetr  property  was  placed  In  dis- 
trict 19^  Tbe  petition  'forHier  charges  that 
there  were  many  resident  dtixens  of  said 
district  who  were  taxpayers  and  property 
owners,  and  qoallfled  to  vote  at  said  election, 
who  did  not  participate  ther^,  and  who 
had  no  notice  that  said  Election  was  to  be 
held,  and  that  U  another  and  different  Sec- 
tion is  hdd  vpon  the  question,  a  majority  of 
the  qualided  voters  In  sacb  district  will  vote 
against  said  tax. 

[1  ]  After  finding  that  tbe  allegations  of  the 
petition  were  trae,  the  Jndge  found  as  a 
conclusion  of  law  "that  the  manner  of  giving 
notice  of  such  election  was  irregular,  but 
tbe  manner  of  holding  and  giving  notice  of 
such  election  cannot  be  inquired  into  In  this 
suit,  which  is  a  collateral  attack  on  same," 
and  upon  this  conclusion  of  law  the  court 
dissolved  the  temporary  injunction,  except 
as  stated  as  to  the  tax  for  the  year  1012. 
Appellees  in  their  brief  do  not  attempt  to 
sustain  the  order  of  the  jndge  uiran  any 
other  ground  than  that  upon  which  it  is 
based  In  the  law  conclusion  above  stated 
(citing  In  support  of  sacb  conclusion  El 
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Paso  T.  Bnclunan,  92  Tex.  86,  46  S.  W.  25; 
Parker  t.  Drainage  District,  148  S.  W.  S61; 
Drainage  District  v.  Higbee^  149  S.  W.  888; 
Boesch  T.  Byrom,  37  Ter.  Civ.  App.  35,  83 
S.  W.  IS:  GofEman  t.  Goree,  141  S.  W.  132; 
Trontman  t.  McCleaky,  7  Tex.  CAt.  App.  661, 
27  S.  W.  173;  WUbern  f.  Cone,  148  S.  W. 
818;  Crabb  v.  Celeste  School  District,  132 
S.  W.  890;  City  of  Cartbage  v.  Barton,  51 
Tex.  Civ.  App.  195,  111  S.  W.  440).  The 
learned  district  Judge  seems  to  have  misap- 
prehended the  effect  of  these  decisions,  and 
learned  counsel  for  appellees  seems  to  have 
fallen  into  like  error.  El  Paso  v.  Ruckman, 
supra,  affords  a  fair  example  of  the  ques- 
tion presented  and  decided  in  each  of  the 
cases  cited  above.  In  that  case  the  question 
involved  was  the  validity  of  the  iudependent 
school  district  of  the  city  of  El  Paso.  The 
power  to  levy  and  collect  taxes  by  the  munic- 
ipality was  involved,  but  the  right  to  levy 
such  taxes  was  denied  on  the  ground  that 
the  Independent  school  district  had  no  legal 
existence.  The  dty  of  El  Paso  had  been 
acting  since  1SS2  as  such  school  district,  but 
It  was  contended  by  the  plaintiff  Ruckman 
that  the  proTlsions  of  the  law  in  the  creation 
of  the  same  had  not  been  complied  with. 
The  question  was  certified  to  the  Supreme 
Court.  In  answering  certified  questions  the 
court  said:  "The  rule  is  well  established 
that  when  the  creation  of  a  public  corpora- 
tion, municipal  or  quasi  municipal.  Is  au- 
thorized by  statute  and  a  corporation  has 
been  organized  under  color  of  such  authority, 
its  corporate  existence  cannot  be  Inquired  in- 
to by  the  courts  in  a  collateral  proceeding. 
The  validity  of  the  incorporation  can  only 
be  determined  in  a  suit  brought  for  that 
purpose  In  the  name  of  the  state,  or  by  some 
IndiTldnal  under  the  authority  of  the  state, 
who  has  a  special  interest  which  Is  affected 
by  the  existence  of  the  corporatioo."  The 
question  involved  and  decided  In  the  cited 
cases  was  of  precisely  similar  import,  the 
validity  of  some  character  of  municipal  or 
quasi  mnnlcipal  coxporatton  being  presented. 
In  the  pxeaeut  case  no  question  la  made  of 
the  validity  of  school  district  19,  as  originally 
organized,  nor  is  any  question  made  of  the 
validity  of  the  action  of  the  commissioners' 
court  in  adding  new  territory  to  said  dis- 
trict The  sole  attack  upon  the  tax  levy  is 
baaed  upon  the  illegality  of  the  eleictlon  on 
account  of  the  failure  to  comply  with  the 
provlatona  of  the  statute  WiQi  regard  to  no- 
tice. It  Is  a  matter  which  conld  not  be  reach- 
ed or  remedied  by  a  proceeding  in  quo  war- 
ranto. The  law  only  authorizes  such  taxes 
as  are  here  complained  of  after  an  election 
ordered  and  held  under  certain  conditions. 
One  at  these  oondltlona  is  that  notices  of  the 
election  be  posted  by  the  sheriff  at  ttiree 
public  places  In  the  district.  This  was  not 
done^  and  for  this  reason  plalntifEs  say  the 
levy  and  collection  of  ttie  tax  is  unauthorized, 
and  they  seek  rdl6f  therefrom.  They  have 


no  other  remedy  than  the  one  tbey  are  here 
seeUne.  The  judge  was  In  error  In  holding 
that  the  only  remedy  was  by  qno  warranto, 
and  In  dissolvli^  the  injunction  on  this 
ground. 

[2-S]  The  Judge  concluded  that  the  maniur 
of  holding  and  giving  notice  of  the  election 
was  irregular.  Where  the  burden  of  taxation 
is  authorized  to  be  laid  upon  the  property  of 
a  body  of  citizens,  under  certain  conditions, 
a  compliance  with  all  of  aucb  conditions  is 
essential  to  the  validly  of  the  tax.  This  Is 
the  general  rule.  37  Cyc.  971;  Swenson  v. 
McLaren,  2  Tex.  Civ.  App.  331,  21  S.  W. 
302  (citing  authorities).  In  the  case  cited  the 
tax  was  declared  invalid  on  the  ground  that 
the  notices  posted  were  signed  by  the  county 
Judge  Instead  of  the  sheriff.  Whether  a 
strict  or  a  substantial  compliance  be  required, 
in  the  present  case  there  was  neither.  The 
statute  required  in  positive  terms  that  notice 
to  the  voters  be  given  by  posting  notices  at 
three  public  places  in  the  district  by  the 
sheriff.  Such  notices  were  posted  only  in 
two  such  places  in  the  district.  The  third 
notice,  posted  at  Sibley's  store,  outside  of 
the  district,  may  have  Just  as  well  not  have 
been  posted  at  all,  and  the  subsequent  addi- 
tion of  territory  to  district  19,  which  Includ- 
ed the  place  where  It  was  posted,  did  not 
validate  it.  If  it  be  sought  to  apply  the 
rule  that  such  failure  to  comply  with  the 
provisions  of  the  statute  will  not  iDTalidate 
such  election,  if  In  fact  all,  or  a  substantial 
majority,  of  such  qualified  voters  had  actual 
knowledge  of  such  election,  and  the  failure 
to  give  the  notices  prescribed  did  not  affect 
the  result  (Norman  v.  Thompson,  30  Tex. 
Civ.  App.  537,  72  S.  W.  64;  Buchanan  v. 
Graham,  36  Tex.  Civ.  App.  468,  81  S.  W. 
1237;  Wallls  v.  Williams,  50  Tex.  Olv.  App. 
623,  110  S.  W.  785),  the  burden  was  upon 
defendants  to  show  by  pleadings  and  proof 
that  such  was  the  case,  as  to  this  election 
(Norman  v.  Thompson,  30  Tex.  Civ.  App. 
537,  72  S.  W.  64-68).  But  not  only  was 
there  no  pleading  or  proof  on  the  part  of  de- 
fendant that  all  or  a  substantial  number  of 
the  voters,  outside  of  those  who  actually 
voted,  had  any  notice  of  such  election,  but 
the  allegations  of  the  petition,  found  to  be 
true,  expressly  negatived  this  fact  So  the 
action  of  the  Judge  in  dissolving  the  injunc- 
tion cannot  be  sanctioned  on  this  ground.  It 
is  fairly  to  be  presumed  that  the  learned 
Judge  would  have  so  found  but  for  the  mis- 
taken view  of  the  law  upon  which  Ills  action 
was  based. 

Other  questions  presoited  by  the  assign- 
ments of  error  need  not  be  considered.  It 
would  seem,  however,  that  under  the  deci- 
sion of  the  Supreme  Court  in  Hill  v.  Howth, 
101  T^  620,  111  S.  W.  649,  after  the  elec- 
tion was  ordered  in  district  19,  the  oommia- 
sloners  had  no  ri^t  to  change  the  bonndarles 
of  the  district  so  as  to  affect  the  election 
previously  ordered,  and  that  such  subsequent 
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(dMUiCA  could  not  do  ao.  Hill  t.  Howth,  101 
Tex.  620,  111  3.  W.  649.  1^  qaesUon  Is  not 
preaoited,  however,  and  what  we  have  said 
Is  merely  by  way  of  suggestion. 

Onr  conclusion  Is  that  the  order  of  the 
district  Judge,  In  so  far  as  It  dissolves  the 
temporary  Injunction,  should  be  set  aside, 
and  the  temporary  injunction  reinstated  and 
oontiuued,  as  though  no  such  order  of  dis- 
solution had  been  made;  and  It  has  been  so 
ordered. 

WATERMAN  LUMBER  &  SUPPLY  CO.  V. 

HOLMES. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Oct.  23.  1913.   On  tbe  Merits, 
Nov.  18,  1913.) 

On  Proceeding  to  Strike  Briefs. 
1.  Appeal  and  Ebbob  (|  767»)— Bbiefs— Form 
—Necessity  of  "Printed  Brief"— "Writ- 
ten Brief." 

Under  Rev.  Civ.  St  1911,  art  1614,  pro- 
viding that  when  a  cause  or  suit  ia  taken  to  tbe 
Court  of  Civil  Appeals  by  appeal,  writ  of  error, 
or  otherwise,  the  attorney  for  either  par^  may 
file  written  or  printed  briefs,  or  argument,  if 
written,  not  to  exceed  1&  pages,  and  rule  37  ae 
amended  (149  S.  W.  i),  providing  that  the  copies 
of  the  briefs  filed  in  tbe  appellate  court  shall  be 
plainly  written  or  printed,  and  if  it  covers  more 
than  16  paces  of  loolscui,  shall  be  printed,  a 
typewritten  orief  is  a  written  and  not  a  printed 
brief,  and  a  typewritten  brief  contaiDise  40 
pages  will  l>e  stricken  out 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  8102;  Dec.  Dig.  |  767.*] 

On  the  Merits. 

'2.  Contracts  (I  323*)— Acnons  fos  Bbeaob 

— Questions  tor  Jury. 

In  an  action  for  refusing  to  permit  plaintiff 
to  perform  a  contract  for  the  iutuling  and  dis- 
tributing of  railroad  ties  along  a  railroad, 
evidence  Md  to  make  a  question  for  the  jury 
as  to  whether  plaintiff  abandoned  tbe  contract 
before  the  cancellation  thereof  by  defendant; 
and  hence  tbe  court  improperly  charged  that 
tiie  evidence  showed  no  breach  by  plaintlfl. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent.  Dig.  U  1311.  1349, 1466. 1646-1648,1827, 
1827%  ;  Dec.  Dig.  f  323.*] 
3.  Trial  ({  191*)— Instructions  on  Wkiqht 

OF  Evidence. 

In  a  contractor's  action  for  damages  from 
defendant's  refusal  to  permit  him  to  perform  a 
contract  for  hauling  and  distributing  railroad 
ties  along  a  railroad,  an  instruction  that  the 
contractor  could  recover  only  such  profits  as  he 
would  have  made  by  hauling  the  ties  as  defend- 
ant made  them  and  demanded  them ;  that,  in 
arriving  at  bis  damage,  the  irregularity  of  the 
job,  if  any,  ita  distance  from  ^e  contractor's 
home,  the  expense  he  would  have  gone  to  in  feed- 
ing bis  team,  keeping  up  bis  harness  and  wagona, 
for  drivers  for  teams,  and  all  other  expenses, 
should  be  considered,  figuring  only  bis  net  prof- 
Its,  if  any,  ttiat  be  could  have  made  under  tbe 
cvntract— was  properly  rinsed,  as  It  was  on 
the  weight  of  tm  evidence,  and  assumed  that  the 
irregularity  of  the  job,  etc.,  were  parts  of  the 
expense  of  performance. 

[Ed.  Note.— For  otlier  cases,  see  Trial,  Cent 
Dig.  IS  420-431,  435;  Dec.  Dig.  }  191.*] 

4w  Dauaobs  (I  62*)— DuvT  TO  Mnniuzx^ 

BBIACH  or  CONTRAOT. 

Under  a  oontract  for  hauling  and  distribut 
ing  ties  along  a  railroad,  the  contractor,  upon 


the  refusal  of  the  other  party  to  permit  him  to 
perform,  could  not  sit  idly  by  and  wait  until 
tbe  completion  of  the  haumig,  and  then  recover 
the  net  profits  which  he  would  have  made  had 
the  contract  not  been  breached,  but  was  bound 
to  use  his  wagons  and  teams  in  other  employ- 
ment, if  there  was  any  he  could  get,  and  the 
amount  that  he  could  have  so  made  should  tie  de- 
ducted from  the  amount  to  which  he  would  be 
entitled  had  he  carried  out  the  contract 

[Eid.  Note.— E\jr  other  cases,  see  Damages, 
Cent  Dig.  H  119-131;  Dec.  Dig.  f  62.*] 

6.  Dahaois  ({  124*)— Mkasuwe  of  Damaoes— 
Bbbagb  Of  GomsAcr. 

A  contractor  was  entitled  as  danu^  for 
the  failure  of  the  other  party  to  permit  him  to 
perform  (he  contract  for  hauling  and  distribut- 
ing railroad  tieik  only  to  the  net  profits  of  the 
enterprise,  which  would  be  the  difference  be- 
tween the  contract  price  and  the  wpenses  nec- 
essarily incident  to  the  performance  of  the  con- 
tract 

[Ed.  Note.— For  other  eases,  lee  Damages, 
Cent  Dig.  11326-338;  Dec.  Dig.  1 124.*  j 

'  Appeal  frdtti  I>istrlct  Conrt,  San  Angus- 
tine  County ;  A.  E.  Davis,  Judge. 

Action  by  W.  H.  Holmes  against  the  Wa- 
terman Lumber  &  Supply  Company.  Judg- 
ment for  plaintiff,  and  defeni^nt  af^ieals. 
HeTersed  and  remanded. 

Davis,  DaTis  &  Davis,  of  Center,  fof  appel- 
lant. Blount  &  Strong,  of  Nacogdoches,  for 
appellee. 

McME^AIfS,  J.  [1]  Article  1614,  Bevlsed 
Statutes  1911,  provides:  "When  any  cause 
or  suit  may  be  taken  up  from  any  inferior 
conrt  to  the  Court  of  Civil  Appeals,  wheth- 
er by  appeal,  writ  of  error,  or  otherwise,  it 
shall  be  lawful  for  the  attorney  for  both 
plaintiff  and  defendant  ta  file  In  the  papers 
of  said  suit  or  cause  written  or  printed 
briefs,  or  argument,  if  written  aot  to  exceed 
fifteen  pages,"  etc.  Rule  37  (149  S.  W.  x), 
as  amended  by  our  Supreme  Cant  on  Octo- 
ber 30,  1912,  and  which  amendment  became 
effective  November  15,  1912,  provides:  "The 
briefs  of  the  parties,  framed  In  accordaikce 
with  these  rules  must  be  signed  by  the  par- 
ty or  his  counsel  *  «  *  and  the  copies 
thereof  filed  in  the  appellate  court  sbalt  be 
plainly  written  or  printed,  and  if  it  covers 
more  than  fifteen  pages  of  foolscap,  tbey 
shall  be  printed."  In  National  Bank  v.  Lor- 
enberg,  63  Tex.  612,  our  Snpreme  Court  held, 
in  effect,  that  a  typewritten  brief  should  be 
regarded  as  a  written,  and  not  a  printed, 
brief.  See,  also^  Heath  v.  Hall.  27  S.  W.  160. 
Appellant's  brief  is  violative  of  the  statute 
and  rule  above  qaotedr  in  that  it  consists  of 
more  thui  40  typewritten  pages.  As  said  in 
Heath  T.  Hall;  suprai,  "We  must  insist  on 
a  compliance  with  this  viaH/t,  as  it  is  intended 
to  aid  in  the  dispatch  of  business." 

The  briefs  are  ordered  stricken  out  and  re- 
turned to  appellant's  couusel,  and  appellant 
will  be  allowed  to  file  copies  of  its  brief,  ei- 
ther properly  written  or  printed,  within  15 
days  from  this  date,  and>  In  case  of  failure  so 
to  do,  the  appeal  will  be  dismissed. 
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On  the  Merits. 

This  suit  was  brougbt  by  W.  H.  Holmes, 
appellee,  against  appellant,  Waterman  Lum- 
ber &  Supply  Company,  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract 
by  appellaat,  which  appellee  claimed  he  had 
with  it,  for  the  hauling  and  distribution 
of  railroad  ties  along  appellant's  railroad. 
Appellee  alleged  that  he  contracted  with 
appellant  to  haul  and  distribute  180,000  or- 
dinary ties,  for  which  he  was  to  be  paid 
fire  cents  each,  four  cents  to  be  paid  at 
the  time  the  work  was  done,  and  the  re- 
maining one  cent  to  be  paid  on  the  comple- 
tion of  the  contract,  and  380  sets  of  switch 
ties,  of  48  ties  to  each  set,  for  which  he  was 
to  be  paid  ten  cents  for  each  tie,  eight  cents 
to  be  paid  when  the  ties  were  hauled,  and 
the  remaining  two  cents  when  the  hauling 
was  completed ;  that  after  he  had  hauled  a 
pari  only  of  the  ties  the  appellant  breached 
the  contract  by  refusing  to  allow  him  to  per- 
form it  further,  whereby  he  sustained  the 
damagra  for  which  he  sues. 

[2]  The  court  charged  the  Jury  that:  "The 
first  disputed  issue  for  your  decision  is 
whether  or  not  there  was  made  and  entered 
Into  by  the  plaintiff  and  d^endant  a  con- 
tract, as  alleged,  for  hauling  aud  dlstribu- 
tlon  of  the  ties  along  Its  railroad  track  and 
^nr  tracks.  If  you  find  there  was  a  con- 
tract so  made  between  plaintiff  and  defend- 
ant that  Holmes  should  haul  and  distribute 
certain  ties  and  receive  certain  compensa- 
tions for  the  ties,  then  you  are  Instructed 
that  the  evidence  failed  to  show  the  breach 
of  the  contract  by  Holmes,"  etc.  This  charge 
is  assailed  by  appellant  by  Its  first  assign- 
ment of  error,  its  contention,  in  effect,  being 
that  there  was  sufficient  evidence  to  raise 
the  issue  of  abandonment  by  Holmes  of  the 
contract,  and  that  therefore  the  court  was 
not  authorized  to  take  the  qu^ition  from 
the  Jury  by  cha^ng  that  the  evidence  failed 
to  show  such  breach  by  Holmes.  By  finding 
in  favor  of  Holmes  the  Jury  necessarily 
found  that  a  contract  substantially  as  alleg- 
ed had  been  made  between  him  and  the  ap- 
pellant. There  was  positive  evidence  that  on 
January  17,  1912,  the  appellant  by  a  letter 
written  to  Holmes  on  that  date  notified  him 
that  it  had  canceled  the  contract,  and  that 
it  had  made  other  arrangements  for  the  haul- 
ing. It  was  shown  by  the  testimony  of  the 
witness  Weaver,,  appellant's  agent,  that  the 
reason  of  appellant  for  canceling  the  contract 
was  that  theretofore,  on  December  24,  1911, 
Holmes  had  killed  Its  foreman.  Boatman. 
Holmes  testified  that  he  had  not  abandoned 
the  contract,  bnt  was  carrying  it  out  in  good 
ftltb  at  the  time  of  the  breach  by  appellant 
But  appellant  contends  that  the  evidence  Is 
snfDclait  to  raise  the  issue  of  abandonment 
of  flie  contract  by  Holmes  prior  to  the  17th 
day  of  January,  1912,  when  appellant  wrote 
the  letter  canceling  the  contract  If  this 
etmtention  Is  sustained  by  the  evidence  in 
the  teoord,  the  cihai^  oomplalned  <rf  iboDld 


not  have  been  given,  bnt  the  issue  as  to 
which  party  breached  the  contract  should 
have  been  submitted.  The  evidence  relied 
npon  by  appellant  as  being  sufficient  to  re- 
quire the  submission  of  this  question  Is  as 
follows :  It  was  shown  that  Holmes  had  his 
hanllng  camp  about  eight  miles  from  his 
home,  and  that  on  or  about  the  middle  of 
December,  1911,  be  took  down  his  tent  and . 
moved  bis  camping  outfit,  his  teams,  wagons, 
etc.,  to  his  home.  The  witness  John  Foun- 
tain testified  that  about  the  14th  or  ISth  of 
December,  1911,  he  had  a  conversation  vrltb 
Holmes  before  he  took  up  his  tent  and 
moved  bis  camp  In  which  Holmes  stated  be 
had  gotten  the  cream  out  of  the  haul,  that, 
it  had  gotten  bad  and  boggy,  and  that  he 
was  going  to  quit  Continuing,  the  witness 
said:  "He  wanted  me  to  cash  some  checks 
for  him,  and  be  wanted  to  get  the  checks 
cashed  before  the  company  found  out  that 
he  had  broken  the  contract;  that  if  they 
found  out  that  he  had  broken  the  contract 
before  he  got  the  checks  cashed,  he  was 
afraid  the  company  would  not  pay  the 
checks.  On  the  same  day,  in  the  evening. 
Holmes  came  to  the  store  and  wanted  me  to 
cash  the  checks  for  him;  I  told  him  I 
couldn't  cash  them,  and  he  said  he  reckon- 
ed he  would  have  to  go  to  Nacogdoches ;  that 
he  wanted  to  get  them  cashed  before  the  Wa- 
terman Company  found  out  he  had  broken 
the  contract;  that  if  he  didn't,  he  would 
have  to  sue  them  to  get  a  settlement"  Fur- 
ther on  the  witness  said,  on  cross-examina- 
tion; "I  don't  think  he  broke  it,  unless  he 
Just  pulled  up  and  quit  The  weather  was 
very  bad  when  he  quit  It  was  nearly  Im- 
possible to  haul  In  the  woods.  He  was  a 
right  smart  ahead  of  the  steel.  It  was.  some 
time  after  be  quit  before  the  steel  got  to  the 
point  where  he  was.  I  don't  know  whether 
he  said  he  had  broken  the  contract  He  told 
me  that  he  wanted  to  check  up  on  this  tie 
haul,  the  weather  had  gotten  so  bad  he 
could  not  possibly  haul  there,  and  he  quit  on 
account  of  the  weather ;  that  was  the  reason 
he  quit" 

J.  L.  Frauds  testified  that  he  knew 
Holmes  Intimately;  "was  making  ties  in  the 
vldnlty  where  Holmes  was  hauling;  that  on 
or  about  the  14tfa  or  16th  day  of  December, 
the  day  that  Holmes  was  pulling  up  and 
moving  his  camp  and  things,  I  asked  Holmes 
at  the  camp,  'What  does  this  mean.  Hill?* 
and  he  said:  'I  have  got  about  all  of  this 
that  is  good,  and  I  am  going  home;  I  ought 
to  have  been  In  Waterman  yesterday  In  place 
of  being  here  taking  up  these  ties ;  if  I  could 
have  been  In  Waterman  X  could  have  made  a 
deal  for  a  better  Job  than  this.  I  b^eve  I 
can  make  the  same  deal  to-morrow.*  Most 
of  the  time  that  Holmes  hauled  he  was 
hauling  the  ties  nearest  the  track.  He  left 
the  ties,  f&rthest  back  from  the  track,  and 
they  were  stUl  there  when  I  left  I  know  I 
had  the  conversation  with  Holmes;  Holmea 
said  that  he  ought  to  have  been  at  Water- 
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man  yesterday.  He  Bald  be  conid  have  made 
a  deal  for  a  Job  tliat  would  suit  him,  if  he 
went  He  bad  not  said  what  the  Job  was. 
The  woods  was  fall  of  backers  at  the  time 
Holmes  was  banling;  they  were  making  them 
while  he  vftiB  there  banling.  They  did  not 
haul  all  of  the  ties." 

Henry  Courtney  testified  that  be  did  not 
know  when  Holmes  began  hauling,  but  that 
he  quit  about  the  16th  day  of  December. 
He  further  testified;  "About  10  days  be- 
fore he  quit.  Holmes  told  me  that  he  was 
going  to  quit  hauling,  aa  be  had  got  about 
all  that  was  good  out  of  it  That  was  two 
•or  three  days  before  he  quit  He  took  bis 
camp  home  where  he  lived.  I  don't  know 
what  he  did  after  he  quit.  I  know  how 
many  teams  he  had  of  his  own*  He  bad  his 
camp  near  his  work,  close  to  Ironosa,  Tex. 
Holmes  stayed  at  his  camp  and  at  home, 
about  eight  miles  from  the  camp.  He  pulled 
up  his  camp  and  went  home,  and  took  his 
camp  and  his  teams  with  him.  That  ^as 
two  or  three  days  after  he  told  me  he  was 
going  to  quit  the  Job.  He  told  me  he  had 
got  all  of  the  good  out  of  the  Job,  and  vsls 
going  to  quit"  He  further  said :  "Holmes 
quit  hauling  ties  about  10  days  before  Boat- 
man was  killed.  I  never  knew  or  heard  of 
Holmes  hauling  any  more  for  the  company 
after  he  quit" 

We  think  that  this  evidence  was  suffldent 
to  raise  the  Issue  of  abandonment  of  the  con- 
tract by  Holmes  prior  to  the  time  the  appel- 
lant sought  to  cancel  the  contract  by  its  let- 
ter of  January  17,  1912,  and  required  the 
submission  of  the  question  to  the  jury.  If 
the  testimony  is  to  be  believed,  and  its  cred- 
ibility was  for  the  Jury,  Holmes  quit  the 
work  and  abandoned  the  contract  about  De- 
cember 15,  1911.  The  cases  of  Hardeman- 
Kiug  Lumber  Co.  v.  Hampton  Bros.,  101  Tex. 
585.  142  S.  W.  867.  and  Eilgore  v.  Baptist 
Educational  Ass'n.  90  Tex.  143,  37  S.  W. 
598,  relied  upon  by  appellant,  are  cases  In 
which  it  was  shown  that  while  the  con- 
tractors bad  threatened  and  intended  to 
abandon  their  contracts,  at  the  time  of  the 
breach  by  the  other  parties  they  were  en- 
gaged in  performing  the  work  under  the  con- 
tract It  was  bdd  that  the  intention  or 
threat  of  the  contractors  to  quit  did  not  con- 
stitute a  breach  of  the  contract  and,  the 
other  parties  having  refused  to  .proceed  with 
their  part  of  the  contract,  had  no  right  of 
action  agalnat  the  contractors.  In  the  case 
before  us,  if  the  testimony  we  have  quoted 
be  true,  and  that  was  for  the  Jury  to  say, 
the  issue  was  raised  tiiat  Holmes  not  only 
threatened,  but  had  actually  abandoned,  the 
contract  before  appellant  refused  to  perform 
its  part  of  It  We  tbhik,  therefore,  that  the 
court  erred  in  withdrawing  this  question 
from  the  Jury  in  the  cha^  complained  of, 
and  that  tbla  error  requires  a  reversal  of 
the  Judgment 

[3-5]  On  the  measure  of  damages  tbe  court 


Instructed  the  Jury  as  follows:  "And,  in 
this  connection,  you  are  charged  that  Jn 
such  case  the  legal  measure  of  damages  for 
breach  of  conti-act  of  the  nature  of  this  al- 
leged contra(^  is  tbe  profits,  if  any,  the 
plaintiff  would  realize  from  the  performance 
of  the  contract  if  the  same  bad  not  been 
breached,  and  this  you  will  arrive  at  from 
a  consideration  of  all  of  tbe  testimony  In 
tbe  case,  and  so  assess.  If  any,  in  your  ver- 
dict" The  defendant  requested  tbe  court  to 
charge  tbe  Jury,  on  the  measure  of  damages, 
as  follows:  "Yon  are  instructed,  as  a  part 
of  tbe  law  in  this  case,  that  if  the  plaintiff 
Is  entitled  to  recover  at  all,  he  Is  only  en- 
titled to  recover  such  profits  as  he  would 
have  made  by  hauling  ties  as  tbe  defendant 
made  them,  and  when  demanded  by  the  de- 
fendant; and,  in  arriving  at  the  damage,  if 
any,  you  will  take  into  omsideratlon  the  Ir- 
regularity of  the  Job,  if  any,  the  distance  It 
was  from  the  plaintiff's  borne,  the  expense 
be  would  have  gone  to  In  feeding  bis  team, 
the  expense  in  keeping  up  his  harness  and 
wagons,  hia  expense,  drivers  for  teams,  and 
all  other  expenses,  figuring  <mly  bts  net  prof- 
its, if  any,  be  could  have  made  under  the 
contract,  it  you  find  there  was  a  contract 
and  from  such  amount  thus  obtained,  deduct- 
ing such  amounts  as  tbe  evidence  shows  be 
would  have  earned  at  other  and  similar 
work,  and  let  the  amount  thus  obtained  rep- 
resent the  damages  you  find  for  the  plain- 
tiff." The  giving  of  tbe  charge  and  the  re- 
fusal of  Ibe  court  to  give  tbe  special  dtiarge 
are  the  bases  of  appellant's  third  and  tenth 
assignments.  We  think  that  tbe  court's 
cha^  was  wrong  because  tbe  amount  of 
money  that  Holmes  could  have  made  by  the 
use  of  his  teams  in  other  work  while  not 
using  ibem  in  the  performance  of  bis  ex- 
tract after  tbe  contract  had  been  breached 
by  appellant.  If  it  did  breach  It,  was  dis- 
regarded. We  understand  tbe  law  to  be  that 
if  the  appellant  did  breach  the  contract. 
Holmes  could  not  sit  idly  by  and  wait  until 
the  completion  of  tbe  faaolliiK  and  then  re- 
cover from  an)ellant  the  net  profits  he  would 
have  made  bad  tbe  contract  not  been  breach- 
ed, but  that  it  was  bis  duty  to  make  use  of 
bis  wagons  and  teams  in  other  ^ployment. 
If  there  was  any  be  could  get,  and  tbe 
amount  that  be  kwiUd  have  so  made,  or 
ought  reasonably  to  have  made  in  this, 
should  be  deducted  from  the  amount  be 
would  be  entitled  to  recover  had  be  carried 
out  the  contract  Again,  be  would  not  be 
entitled  to  the  profits,  but  only  the  net  prof- 
its, of  the  enterprise,  whicb  would  be  tike 
difference  between  the  contract  price  and  the 
expenses  necessarily  incident  to  the  perform- 
ance of  the  contract  Appellant  bad  this 
idea  in  view  when  It  asked  tbe  special  charge 
be  given,  but  we  think  the  special  charge 
was  upon  the  weight  of  the  evidence,  and 
^onld  not  have  been  given,  because  It  as- 
sumes that  the  "irregularity  of  the  Job,  the 
distance  it  was  from  plalntifTs  home,"  and 
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other  matters  mentkmed  In  tbe  charge  were 
parts  of  tbe  expense  of  performance. 

For  tbe  errors  Indicated  the  judgment  of 
tbe  court  below  Is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


CONN  T.  ROSAMOND  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Oct  20,  19fl   Rehearing  Denied 
Nov.  27,  1913.) 

1.  Appeal  awd  Ebrob  (|  Tli-J*)— Assionme-nts 
OF  Ebbob— Statutes  and  Rules  of  Coukt. 

Courts  of  Civil  Appeals  Rule  24  (142  S.  W. 
xii),  requiring  aasigDinents  of  error  to  distinct- 
ly M»ecit7  tb^  grounds  of  error  relied  upou  and 
set  forth  in  the  motion  for  new  trial,  end  rule  25, 
requiring  them  to  refer  to  that  portion  ^of  the 
motion  for  new  trial  in  which  the  error  is  com- 
plained of,  are  in  conflict  with  Rev.  Civ.  St 
1911,  art  1612,  as  amended  b7  Acts  33d  I^eg.  c 
136,  providing  that  an  assignment  of  error 
which  directs  the  attention  of  tbe  court  to  the 
error  complained  of  shall  be  sufficient;  since  an 
asagnment  ma;  clearly  direct  the  attention  of 
the  court  thereto  without  reference  to  tbe  mo- 
tion for  new  trial. 

[EA,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2997-3001,  3022 ;  Dec.  Dig. 
S  724,*] 

2.  CouBTS  (g  78*)— Rutn  or  Court— Kftoot. 

When  a  rule  prescribed  by  tbe  Supreme 
Cfturt  conflicts  wltb  tbe  ststute,  the  rule  must 
field. 

[Ed.  Note— For  other  cases,  see  Courts.  Cent 
Dig.  H  274,  276-281;  Dec.  Dig.  S  78.*] 

Z.  Appeal  and  Erbob  (|  742*)— AaBiamcBNT 

OF  Ebbob— Statutes. 

Tbe  rules  rsquiring  each  assignment  of  er- 
ror in  a  brief  to  be  followed  b;  a  proposition 
and  a  sufficient  statement  from  tbe  record  are 
not  in  conflict  with  Rev.  Civ.  St  1911.  art.  1612, 
as  amended  by  Acts  33d  L^.  c.  136,  declaring  an 
assignment  directing  tbe  attention  of  the  court 
to  the  error  complained  of  to  bs  snfflclent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.    3000:  Dm.  Dir.  S  f42.»] 

4.  LaRDLOBD  and  TKNAHT  ((  55*)— TUBFBR- 
TINB  LKA8E— ConOTKUCnOH— SBCUKXTT  POB 
BbKACH— liLABIUTT. 

Under  a  turpentine  lease  whereby  defend- 
ant agreed  to  pay  the  owner  a  specified  sum  for 
each  tree  destroyed,  burned,  etc.,  during  the 
work,  and  nnder  which  fl,000  was  deposited  to 
secure  tbe  obligation,  tbe  amount  of  tbe  secu- 
rity could  not  be  regarded  as  a  measure  of  tbe 
extent  of  the  defendants*  liability,  when  that 
was  expressly  6xed  by  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  136-150;  Dec.  Dig.  f 
55.*] 

6.  Evidence  <|  448*)— Paioi.  Etidehcx  to 

Vary  Writing. 

Where  there  is  no  ambiguity  In  a  written 
contract,  parol  evidence  to  explain  its  meaning 
is  inadmi^ible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ont^Dig.  H  2066-2082,  2^;  Dec.  Dig.  | 

8.  Trial  (|  136*)— Cokbtbuction— Question 
fob  JUflT. 

Where  there  is  no  ambiguity  in  a  written 
contract,  it  is  tbe  duty  of  the  court  to  construe 
It  and  to  Instruct  tbe  jury  what  its  legal  eCEect  is. 

[Ed.  Note^For  other  cases,  see  Trial,  Cent 
Die.  li  318,  320,  821«  328^27;  Dec.  Dig.  t 
136.  •] 


7.  Contracts  d  346*)— Pasoi  Etioenoe— 
Mistake. 

Under  allegations  of  fraud  or  mutual  mis^ 
talce  In  tbe  execution  of  a  contract,  evidence  is 
admissible  to  show  that  it  did  not  express  tbe 
real  agreement  of  the  parties,  and  to  show  what 
the  agreement  in  fact  was. 

IESA.  Note.— For  other  cases,  see  Contracts. 
Grat  Dig.  il  1714,  1718-17Sl:  Dec.  Dig.  S 

8.  Contracts  342*)— Parol  Evidence— Al- 
legation OF  Fraud. 

In  an  notion  for  the  breach  of  a  contract, 
defendant's  allegation  that  he  intended  that  a 
deposit  for  security  should  be  the  extent  of  his 
liability  thereunder,  and  that,  if  the  contract 
did  not  show  that,  it  was  a  miatalce  or  inadvert- 
ence of  the  parties,  was  not  sufficient  as  an 
allegation  oC  mutual  mistake. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |i  1196,  1716;  Dec.  Dig.  {  342.*] 

0.  COHPBOHISE  AND  SeTEI^HENI  ^  23*)— AC- 
TION FOB  BbEACB— SUFFICIENCT  OW  EVI- 
DENCE—SETTLE  UE  NT- 

Evidence,  in  an  action  upon  a  turpentine 
Contract,  held  not  to  sustain  a  finding  that 
plaintiff  accepted  defendant's  order  for  money  in 
full  settlement  of  damages  for  tbe  breach. 

[Eid.  Note.~-For  other  cases,  see  Compromise 
an^  Settlement  Cent  Dig.  S8  91-94 ;  Dec.  Dig. 

10.  Contracts  ({  328*)— Action  fob  Breach 
—Defense. 

In  an  action  upon  a  turpentine  lease,  alleg- 
ing that  defendant  bad  extracted  turpentine 
from  timber  on  118  acres  of  division  'No.  S,  and 
that  defendant  failed  to  make  plaintiff  whole 
by  deducting  118  acres  out  of  division  No.  2.  it 
was  a  good  defense  that  plaintiff  represented 
that  dirlsion  No.  2  contained  258  acres  and 
leased  that  amount  to  defendants,  and  that  it 
was  because  the  tract  did  not  contain  diat 
amount  that  when  defendants  deducted  140  acres 
for  themselves  there  was  not  118  left  for  plain- 
tiff. 

[Ed.  Note.-~For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1819-1823;  Dec.  Dig.  |  328.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  B.  C.  Conn  against  S.  M.  Rosa- 
mond and  others.  Judgment  for  plaintiff, 
and  he  appeals.  Reversed  and  rendered  for 
plaintiff. 

Smith  &  Blackshear,  of  Jasper,  and  John 
B.  Warren,  of  Houston,  for  appellant.  E.  A. 
McDowell,  of  Beaumont,  and  EL  O.  Howell, 
of  Jasper,  for  appelleea 

PLEASANTS,  C  J.  This  suit  was  brousht 
by  appellant  against  appellees  S.  M.  Rosa- 
mond and  S.  S.  Day,  composing  the  firm  of 
Rosamond  &  Day.  The  purpose  of  the  suit 
was  to  recover  damages  for  the  loss  of  tim- 
ber upon  lands  leased  the  defendants  by 
plaintiff  under  a  contract  by  the  terms  of 
which  defendants,  upon  the  payment  of  the 
consideration  named  In  said  contract,  were 
granted  the  right  to  extract  the  turpentine 
and  resin  in  the  pine  treen  growing  upon  snld 
land  and  agreed  to  pay  plaintiff  for  all  trees 
that  were  killed  or  died  as  a  result  of  de- 
fendants' operations  In  extracting  the  tur- 
pentine therefrom  within  three  years  after 
such  operations,  and  also  to  recover  the  sum 
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of  1795  allied  to  be  doe  becaaae  of  the 
openitioiu  by  defendants  apon  68  acres  of 
said  timber  laod  fOr  which  tfaejr  failed  to 
payplaintlfl. 

By  the  contract  declared  on  plaintiff  leas- 
ed to  defmdants  for  "turpentine  and  resin 
pnrposes"  all  of  the  standing  and  growing 
pine  timber  on  vaiions  tracts  of  land,  which 
are  fully  described  in  the  contract,  and  con- 
tained In  the  aggregate  1368%  acres.  By 
the  terms  of  the  contract  the  whode  body  of 
land  was  divided  into  fonr  parts;  eatdi  xst 
said  divisions  bdng  spedQcally  designated 
and  described.  The  portions  of  the  contract 
npon  the  proper  eonstroctlon  of  which  the  is- 
sues between  the  parties  must  be  determined 
are  as  follows: 

"Art  II.  Parties  of  the  second  part  are 
hrareby  authorized  to  and  they  her^y  agree 
to  go  upon  division  No.  1,  above  mentioned, 
on  the  first  day  of  November,  A.  D.  1907. 
for  the  purpose  of  producing  and  manu- 
facturing spirits  of  turpentine  and  resin 
from  tiie  pine  trees  of  the  dimrasions  herein- 
before set  fortb,  upon  payment  to  the  party 
of  the  first  part  by  parties  of  the  second 
part  the  sum  of  92,000.00,  at  KirtqnriUe.  Tex- 
as, October  1,  1907,  full  payment  of  the  said 
rights  to  division  No.  1«  and  the  farther  de- 
posit of  $1,000.00  by  parties  of  the  second 
part  in  the  rarbyvUle  State  Bank  at  Klrby- 
ville,  Texas,  October  1,  1907.  to  protect  the 
party  of  the  first  part  firom  all  loss  or  losses 
Incurred  by  trees  burning  down,  Oiat  might 
break  off  at  boxes  by  force  of  winds,  and 
trees  that  die  within  a  period  ot  three  years 
from  date  of  boxing  and  whidi  are  destroyed 
or^  damaged  by  fire. 

"Art  III.  Parties  of  the  second  part  here- 
by covenant  and  agree  to  pay  party  ot  the 
first  part  fifty  cents  for  every  tree  that  is 
boxed  for  turpentining,  measuring  from  12  to 
16  inches  in  diameter  18  inches  from  the 
ground,  and  $1.00  for  all  trees  measuring  16 
inches  to  20  Inches  In  diameter  18  inches 
from  the  ground,  and  |l.EiO  for  all  trees 
measnring  20  Inches  and  upwards  In  diame- 
ter 18  inches  from  the  ground,  which  blow 
down,  die  and  is  burned  by  reason  of  bdng 
boxed  as  aforesaid.  But  the  title  to  the  said 
timber,  which  dies  or  is  blown  down,  shall 
remain  in  the  party  of  the  first  part 

"Art  IV.  Party  of  the  first  part  herdtty 
reserves  the  rights  to  rescind  this  lease  with 
respect  to  divisions  two,  three,  and  four  at 
the  expiration  of  twtive  months  from  No- 
vember 1, 1907.  In  case  as  many  as  3  per  cent 
of  the  cupping  timber  on  Division  No.  1  dies 
during  said  twelve  months. 

"Art  V.  In  case  party  of  the  first  part  re- 
scinds the  lease  under  the  above  article,  then 
he  is  to  pay  to  parties  of  the  second  part  the 
remainder  of  the  91,000.00  dqjKMited  in  said 
ElrbyviUe  State  Bank,  less  the  damage  by 
reason  of  the  loss  of  timber  on  said  land, 
together  with  8  per  cent  interest  on  the  bal* 
ance  due  thent 

"Art  YI.  Parties  ot  the  second  part  shaU 


have  the  right  at  the  expiration  4>t  tw^ve 
months  from  November  1.  1907,  to  leecind 
this  contract  of  lease  as  to  dtvlskm  2,  8,  and 
4  her^before  mentioned.  And  in  case  of 
rescission  of  the  contract  by  t3iem  party  of 
the  first  part  shall  return  to  parUea  of  the 
second  part  the  sum  of  ll/XXkOO,  less  amount 
required  to  pay  damages  on  timber  afore- 
said. 

"Art  vn.  In  case  this  contract  Is  not  re- 
scinded by  either  party,  at  the  ejq^ratltm  of 
said  twelve  months,  as  above  mentioned,  then 
pames  of  the  second  part  shall  pay  party 
of  the  first  part  the  sum  of  9^000.00  on  the 
1st  day  ot  November,  A.  D.  iSOS,  and  enter 
upon  the  said  second  division. 

"Art  Till.  On  October  1,  A.  D.  1909.  pai^ 
ties  of  the  second  pait  shall  pay  party  of  the 
first  pdrt  the  sum  of  $2,000.00,  and  enter  up- 
on the  third  division,  as  above  mentloiied. 

"Art  IX.  On  the  first  day  ot  October.  1010, 
parties  of  the  second  part  shall  pay  party  <^ 
the  first  part  the  sum  of  $2,000.00  and  enter 
upon  the  fourth  division  as  aforesaid,  for  the 
purpose  hereinbefore  set  forth. 

"Art  X.  Party  of  the  first  part  on  Octo- 
ber 1,  1912,  covotants  and  agrees  to  pay  to 
parties  of  the  second  part  the  mm  of  $1,000.- 
00,  less  damages  to  timber  ■vridxSx  has  been 
cupped  on  divisions  1.  2,  S.  and  4.  Said  dam- 
ages to  be  estimated  according  to  stipula- 
tions set  out  In  article  8.  above  mentioned. 

"Art  XL  Parties  of  the  second  part  cove- 
nants and  agrees  that  they  will  pay  to  party 
of  the  first  part  damages  as  aet  forth  in 
article  8,  as  long  as  they  may  oj/ente  under 
this  contract" 

This  contract  was  executed  on  August  26, 
1907. 

In  a  supplemental  contract  executed  by  the 
parties  on  December  19,  1908,  it  Is  recited, 
in  substance  that  defendants  had  under 
their  contract  for  extracting  the  turpentine 
ftom  the  timber  on  division  No.  1  of  said 
lands  entered  upon  and  extnu^ed  the  tur- 
pentine from  the  timl)^.  upon  118  acres  of 
division  No.  8  in  addition  to  the  land  con- 
tained in  divtBUm  No.  1,  and  it  was  agreed 
that  in  order  to  make  tl^  irilalntltF  whole  the 
defendants  would  deduct  from  division  No. 
2.  upon  which  they  were  then  operating,  118 
acres  of  tend,  and  that  same  should  become  a 
part  of  division  No.  3.  This  sui^lemeubil 
contract  also  ccmtains  the  following  provi- 
sions: 

"Art  III.  Party  of  the  first  part  does 
hereby  agree  to  pay  party  of  the  second  part 
8  per  cffiit  interest  on  the  $1,000.00  trtaa  date 
until  this  contract  Is  canctied  or  closed.  IMs 
$1,000.00  is  placed  In  the  Etrbyville  State 
Bank  of  Kirbyville,  Texas,  to  secure  the  par- 
ty of  the  first  part  for  dad  tlmbOT,  whteh 
Is  set  forth  in  article  2  ot  the  first  contract 

"Art  IT.  Party  of  the  first  part  hereto 
reserves  the  right  to  rescind  this  lease  with 
respect  to  divldons  Nos.  3  and  4  on  the  1st 
day  of  November,  A.  D.  1909,  and  party  of 
the  second  part  Is  to  have  the  same  rl|^  to 
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rescind  or  cancel  their  part  ot  this  contract" 
FlalnUff  alleges  ttaat  as  a  xesnlt  of  the  op- 
eratl(His  of  defendants  In  eztractInK  Uie  tur- 
pentine from  tbe  timber  so  leased  them 
plai&tifl  2^  of  tlie  trees  bad  died,  that  said 
trees  would  avenge  from  16  to  20  inches  In 
diameter,  and  that  bj  the  terms  (XC  said  con- 
tract defendants  wore  obligated  and  bound  to 
pajr  ^alntlff  the  sum  of  $1  for  each  of  said 
trees,  aggregating  the  sam  of  ^9(^.  It  la 
farther  alleged  that  the  d^endants  have  paid 
and  are  ^titled  to  a  credit  of  91,000,  with 
interest  from  December  10,  1008,  until  the 
date  of  the  filing  of  this  suit  It  la  farther 
alleged,  in  substance,  that  defendants  had  ex- 
tracted the  turpentine  from  the  timber  on  118 
acres  of  division  No.  3  described  In  said  con- 
tract and  for  which  tbey  had  paid  plaintiff 
no  consideration,  and  bad  failed  to  comply 
with  the  terms  of  said  supplemental  contract 
and  make  plalnttfT  whole  by  surveying  118 
acres  out  of  division  No.  2  and  leaving  same 
as  a  part  of  division  No.  8,  but  had  extracted 
the  turpentine  from  all  of  division  No.  '2 
except  65  acres,  having  thus  taken  and  oper- 
ated upon  6S  acres  of  land  which  they  were 
pot  entitled  to  enter  upon  under  the  terms  of 
^hetr  contract,  to  plaintiff's  damage  in  the 
sum  of  $796.  The  petition  prays  for  Judg- 
^oent  for  said  sum  of  $795.  with  interest  from 
October  1,  1000,  and  the  farther  sum  of  fl,- 
822.  with  Interest  from  January  1.  1900, 
which  last  amount  ia  the  value  of  the  2,902 
trees  lost  by  plaintiff  as  fixed  by  said  con- 
tract, less  the  credit  of  fl.OOO,  and  interest 
set  ont  in  the  petition. 

The  answer  of  the  defendants,  in  addition 
to  a  general  demurrer,  numerous  qjedal  ex- 
ceptions the  nature  of  which  it  is  unnecessary 
to  state,  and  a  general  denial,  also  contains 
spetdal  pleas  in  which  it  Is  averred,  In  sub- 
stance, that  from  the  terms  of  tbe  contract 
fined  on  it  appears  that  plaintiff  Is  not  en- 
titled to  recover  any  amount  as  damages  for 
timber  killed  or  lost  as  a  result  of  defend- 
ants* operations  under  said  contract  In  excess 
of  tbe  11,000  deposited  in  the  Klrbyville 
State  Bank.  They  further  pleaded:  *^at 
at  the  time  of  making  these  contracts  they 
undwtoofc  by  agreement  to  fix  same  within 
gacb  limits  as  would  protect  the  plaintiff 
from  all  losses  that  he  sustained  about  the 
same  time,  and  it  was  agreed  then  and  there 
between  all  parties  that  said  sum  of  $1,000 
would  be  ample  to  protect  and  save  harmless 
the  said  plaintiff  tram  damage,  and  they 
then  and  there  agreed  that  the  said  $1,000 
should  be  the  full  measure  of  damages  for 
which  the  defendants  should  be  liable.  In  any 
avent,  the  same  if  not  included  in  the  said 
article  2  as  here  pleaded,  was,  by  mistake  or 
inadvertence  of  the  parties  drawing  the  same, 
left  out  of  and  omitted  from  the  terms  of 
said  contract,  and  these  d^endants  say  that 
they  believed  and  understood  said  contract 
to  80  mean,  and  that  the  same  was  embodied 
therein  as  there  pleaded,  and.  If  they  are 


mistaken  In  this,  then  they  allege  that  they 
executed  said  contract  under  a'  mistake  of 
fact,  and  that  the  same  does  not  contain  all 
of  the  agreements  then  and  there  entered 
into  by  these  defendants,  and,  if  they  bad 
known  that  It  did  not  contain  the  said  mat- 
ters ber^  pleaded  (if  In  fact  It  does  not 
contain  same),  then  they  would  not  have 
signed  same.  •  *  •  Defendants  show  un- 
to the  court  that,  after  tbe  expiration  of 
three  years  from  the  date  of  the  original 
contract  sued  on  in  this  case,  In  accordance 
with  the  terms,  considerations,  and  stipula- 
tions of  said  contract,  all  damages  were  set- 
tled by  and  between  the  parties  hereto,  In 
this:  On  or  about  the  Ist  day  of  October, 
1910,  or  1st  day  of  November,  1910,  defend- 
ant Rosamond  gave  to  plaintiff  an  order  In 
writing,  directing  him  to  take  and  apply  to 
his  own  use  and  benefit  the  said  $1,000  so 
deposited  In  the  Klrbyville  State  Bank  under 
article  2  of  the  contract  and  si>eclfled  In  said 
order  that  the  same  was  in  settlement  of  all 
losses  by  reason  of  damage  to  the  timber,  that 
plaintiff  accepted  and  retained  said  order  and 
applied  said  money  to  his  own  use,  and  made 
no  objection  thereto,  and  In  no  way  ever  stat- 
ed any  objection  to  same.  That  by  accepting 
said  order,  and  applying  said  money  to  said 
own  use,  plaintiff  became  bound  by  Its  terms, 
and  all  losses  and  damages  arising  under  said 
contract  were  thereby  settled." 

In  answer  to  plaintiff's  claim  for  the  $795 
damages  for  extracting  the  turpentine  from 
53  acres  of  plaintifTs  land  upon  which  they 
had  no  right  to  enter  under  the  terms  of  the 
original  and  supplemental  contracts,  they 
pleaded:  "Defendants  say:  That  their  go- 
ing out  of  division  No.  1  and  entering  on  divi- 
sion No.  3,  and  cupping  118  acres  on  division 
No.  3,  was  a  mistake  of  fact  by  them,  and, 
as  soon  as  the  same  was  discovered,  the  same 
was  settled  by  agreement  with  the  plaintiff, 
whereby  these  defendants  were  to  set  aside 
and  survey  for  plaintiff  118  acres  out  of  tbe 
southwest  comer  of  the  Elllzabeth  Davis  sur- 
vey of  1,280  acres.  That  said  southwest  cor- 
ner is  the  sixth  tract  mentioned  in  said  con- 
tract, and  said  to  contain  259^  acres,  and  de- 
fendants say  that  plaintiff  leased  to  them  the 
said  tract  as  containing  258%  acres,  and 
which  they  believed  to  be  in  the  same.  That 
In  pursuance  of  their  agreement  th^  proceed- 
ed to  cut  off  from  said  258%  acres  what  they 
bellev^  to  be  140  acres  of  land  for  them- 
selves, but  which  in  ftict  proved  to  be  180 
acres,  leaving  the  balance,  118  acres  of  land, 
in  said  tract  for  tbe  plaintiff,  and  defend- 
ants say  that,  if  said  118  acres  were  not  left 
to  plaintiff,  it  was  his  own  fault  in  leasing 
to  defendants  said  tract  as  containing  258% 
acres  when  it  did  not  contain  that  number  of 
acres,  and  these  defendants  say  ttiat  the  said 
tract  l«ued  to  them  foT  268%  acres  by  plain- 
tiff contained  only  218  acres,  and  plaintiff 
knew  such  fact  at  the  time  he  leased  same 
to  defendants,  but  defendants  did  not  so 
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know.  That  said  shortage  and  failure  to 
set  aside  to  him  118  acres  as  agreed  was 
caused  by  his  own  fault  and  wrong  In  the 
llrst  place  In  leasing  to  defendants  more  land 
than  he  had  in  said  tract,  hy  which  these 
defendants  were  misled,  and  now  to  allow 
him  to  recover  thereon  would  be  to  allow 
him  to  take  advantage  of  his  own  wrong." 

The  cause  was  submitted  to  a  jury  in  the 
court  below  upon  special  Issues,  and  the  Jury 
found  that  "the  $1,000  placed  in  the  Klrby- 
Tllle  State  Bank  under  article  No.  2  of  the 
contract  was  intended  by  the  parties  to  be 
all  that  the  defendants  should  be  liable  for 
by  reason  of  timber  dying  on  said  land  from 
turpentlniBg  the  same."  They  also  found 
that  plaintiff  accepted  an  order  given  by  the 
defendants  on  the  KlrbyvlUd  State  Bank  for 
said  $1,000  deposit  In  "full  pay  for  all  timber 
that  died  upon  the  land  by  reason  of  turpen- 
tining the  same."  They  further  found  "that 
2,902  trees  had  died  upon  the  land  by  reason 
of  having  been  turpentined  prior  to  the  filing 
of  this  salt,  and  that  the  average  size  of  said 
trees  was  18  Inches  In  diameter."  On  the 
Issneof  the  amount  of  deficiency  in  acreage  in 
division  No.  2,  the^  found  same  to  be  36% 
acres,  and  that  defendants  operated  upon  all 
of  said  division  e»!ept  64  acres.  They  made 
other  findings  which  are  not  material.  Upon 
the  findings  of  the  Jury  the  court,  after  over- 
ruling a  motion  by  plaintiff  for  Judgment  in 
his  favor  notwithstanding  the  verdict  of  the 
jury,  and  a  motion  by  the  defraidants  for 
Judgment  In  their  favor  upon  the  verdict, 
rendered  Judgment  in  favor  of  plaintiff  for 
the  sum  of  $175. 

[1]  Appellees  object  to  all  of  the  assign- 
ments of  error  presented  In  appellant's  brief 
and  ask  us  to  refuse  to  consider  them  be- 
cause they  violate  the  rules,  in  that  they 
make  no  reference  to  the  pages  of  the  record 
and  fall  to  refer  to  appellant's  motion  for  a 
new  trial. 

Rule  24]  for  the  Courts  of  Civil  Appeals 
(142  S.  W.  Ill)  provides:  "The  assignment 
of  error  must  distinctly  specify  the  grounds 
of  error  relied  on  and  distinctly  set  forth  in 
the  motion  for  a  new  trial  *  *  *  and  a 
ground  of  error  not  distinctly  set  forth  In  a 
motion  for  a  new  trial  •  •  •  and  not  dis- 
tinctly specified  In  reference  to  that  which  is 
shown  In  the  record,  or  not  specified  at  all, 
shall  be  considered  as  waived,"  etc.  Rule  25 
expressly  provides  that  assignments  of  error 
"must  refer  to  that  portion  of  the  motion  for 
a  new  trial  In  which  the  error  Is  complained 
of." 

Only  one  of  the  assignments  in  appellant's 
brief  refers  to  the  motion  for  a  new  trial, 
and  under  the  rules  above  quoted  the  remain- 
ing assignments  would  not  require  our  con- 
sideration. We  think,  however,  this  require- 
ment of  the  rules  ii^  in  conQict  with  article 
1612  of  the  Revised  Statutes  of  1911,  as 
amended  by  the  Thirty-Third  Legislature 
{Chapter  136,  p.  276,  Acta  of  the  33d  Legisla- 


ture), and  for  this  reason  cannot  be  enforc- 
ed. As  amended,  the  article  cited  provides 
that  an  assignment  of  error  "shall  be  sufil- 
clent  which  directs  the  attention  of  the  court 
to  the  error  complained  of."  An  assignment 
may  dearly  and  unmistakably  direct  the  at- 
tention of  the  court  to  the  error  complained 
of  without  referring  to  a  motion  for  a  new 
trial,  and  therefore  the  requirement  of  the 
rule  that  to  be  sufficient  the  assignment  must 
refer  to  the  motion  for  a  new  trial  conflicts 
with  the  provision  of  the  statute  that  "an 
assignment  shall  be  snffleient  which  directs 
the  attention  of  the  court  to  the  error  com- 
plained of." 

[2]  It  is  clear  that  when  a  rule  prescribed 
by  the  Supreme  Court  confiicts  with  the  stat- 
ute the  former  must  yield.  This  has  been 
expressly  decided  by  our  Supreme  Court  In 
the  case  of  Ry.  Co.  v.  Beasley,  155  S.  W.  183. 

The  assignments  In  appellant's  brief  are 
sufficient,  under  the  statute  above  cited,  to 
require  us  to  consider  them,  and  appellees* 
objection  to  their  consideration  cannot  be 
sustained. 

[3]  We  do  not  intend  to  bold  that  the  rules 
governing  briefs  which  require  that  each  as- 
signment presented  in  a  brief  must  be  fol- 
lowed by  a  proposition  and  sufficient  state- 
ment from  the  record  conQict  with  the  stat- 
ute cited^  The  objection  to  the  assignments 
in  this  case  presents  no  such  question.  Nei- 
ther the  propositions  nor  the  statements  from 
the  record  submitted  under  the  assignments 
are  objected  to,  and  only  the  sufficiency  of 
the  assignment  Itself  is  questioned.  The  stat- 
ute cited  deals  only  with  the  sufficiency  of  as- 
signments and  has  no  reference  nor  applica- 
tion to  the  manner  in  which  assignments 
should  be  presented  in  briefs.  The  decisions 
cited  by  appellees  In  support  of  their  conten- 
tion were  rendered  before  the  statute  before 
mentioned  became  a  law,  and  our  holding  Is- 
not  in  conflict  with  those  decisions. 

Under  appropriate  assignments  of  error, 
the  appellant  complains  of  the  ruling  of  tlie 
court  In  permitting  defendants  to  introduce 
evidence  to  explain  the  contract  sued  on  and 
In  submitting  to  the  Jury  the  question  of 
whether  it  was  the  intention  of  the  parties 
to  the  contract  that  the  $1,000  deposit  should 
be  all  that  plaintiff  could  recover  for  the  loss 
of  timber  as  a  result  of  defendants'  opeVa- 
tlons  under  said  contract,  on  the  ground  that 
the  contract  is  unambiguous  and  therefore 
evidence  to  explain  It  was  not  admissible, 
but  the  court  should  have  construed  It  and 
have  Instructed  the  Jury  that  defendants 
were  bound  thereby  to  pay  plaintiff  the 
amount  specified  in  the  contract  for  each 
tree  lost  by  plaintiff  as  a  result  of  defend- 
ants', operations  upon  said  land. 

[A]  We  think  these  assignments  should  be 
sustained.  The  contract.  In  so  far  as  the 
measure  of  appellees'  liability  for  the  value 
of  trees  destroyed  as  a  result  of  their  oper- 
ations under  the  contract,  seems  to  us  to  be 
free  from  ambiguity.  In  article  3  tbey  er- 
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pressly  asree  to  pay  plaintiff  a  specified  sum 
for  eacb  tree  so  destroyed*  and  In  article  11 
they  reaffirm  ^eir  obligation  to  pay  plaintiff 
the  damages  contemplated  and  specified  In 
article  3.  When  article  2  la  considered  with 
the  other  provisions  of  the  contract,  especial- 
ly with  the  recital  In  article  3  of  the  supple- 
mental contract,  it  Is  clear  that  the  $1,000 
deposited  in  the  KlrbyvUle  State  Bank  was 
placed  there  to  secure  the  obllgatlona  of  ap- 
pellees evidenced  by  articles  3  and  11  of  the 
contract  above  set  out.  From  the  face  of  the 
contract  it  is  evident  that  the  |1,000  deposit 
was  made  for  the  purpose  of  securing  the  ob- 
ligations of  appellees,  and  the  written  agree- 
meat  considered  as  a  whole  clearly  natives 
the  idea  that  the  91.000  was  Intended  by  the 
parties  to  be  the  measure  of  the  extent  of 
ttw  damages  tar  which  appellees  dionld  be- 
come liable. 

[I,  •]  ^nie  omoont  or  value  of  the  security 
Teqnired  by  a  contract  to  Insure  the 
formance  of  Its  obligations  cannot  be  regard- 
ed as  a  measure  of  ti^e  extent  of  UablUO''  of 
the  obUgor  In  the  contract  when  the  extent 
oi  such  liability  Is  fixed  by  the  express  terms 
of  the  contract  O^re  b^ag  no  amblgol^  in 
the  contract,  no  evidence  aa  to  Its  meaning 
was  admissible;  but  It  was  the  du^  of  the 
eonrt  to  oonstrne  it  and  Instmct  Uie  Jury 
what  its  legal  effect  was.  San  Antonio  v. 
I4rwla,  9  Tex.  68;  Tlnsley  v.  Penniman,  12 
Tex.  Olv.  App;  SOI,  34  S.  W.  365;  Soell  v. 
Hadden.  86  a:ex.  182. 19  S.  W.  1087. 

(7,  t]  Of  course,  under  allegations  of  fraud 
or  mntoal  mistake  it  would  have  becsi  per- 
mls^ble  for  aMWllees  to  have  shown  that  the 
written  contract  did  not  express  the  real 
agreement  between  the  parties  and  to  have 
shown  what  the  agreement  in  fact  was ;  bat 
no  soch  allegations  or  proof  were  made. 
There  is  no  allegation  of  fraud,  and  the  only 
auction  of  mistake  is  that  the  appellees 
Inteoded  that  the  «1,000  d^posU  should  be 
the  extent  of  their  liabiUty.  and  that  if  the 
contract  does  not  show  this  it  was  a  mistake 
or  inodvertenee  "of  the  parties  drawing  the 
same."  This  ia  not  an  allegation  of  mutual 
mistake  of  the  parties  to  the  contract,  but,  if 
it  conld  be  so  construed,  there  is  no  evidence 
to  sustain  such  an  allegation.  The  evidence 
only  shows  tiiat  appellees  did  not  intend  to 
obligate  themselves  to  become  liable  for  dam- 
ages In  excess  of  the  fl.000.  ^ere  is  no  ev- 
idence that  plolntlfl  at  any  time  agreed  that 
a^Uees*  obligations  should  be  so  restricted. 
All  that  the  evidence,  shows  upon  this  issue 
is  that  both  parties  considered  that  the  dam- 
ages would  not  likely  exceed  11,000,  and 
tiierefore  that  a  deposit  of  that  sum  would 
be  anffldent  to  secure  the  performance  of  the 
contract  by  the  appellees,  and  there  is  not 
a  particle  of  evidmce  tending  to  show  that 
plaintiff  ever  agreed  that  appellees  should 
jwt  be  liable  under  tiieir  contract  for  any 
damages  In  exmeaB  of  Hie  amount  of  the  se- 
curity requited  by  Um  for  Its  performance. 
If  appelleai*  contentton  that  the  pleading  and 


evidence  in  this  case  autborlsed  the  introduc- 
tion of  evidence  explanatory  of  the  contract 
and  the  submission  to  the  jury  of  the  ques- 
tion of  whether  appellees  were  liable  under 
the  contract  for  any  sum  in  excess  of  $1,000 
should  be  sustatoed,  the  sanctity  of  written 
contracts  would  be  destroyed,  and  the  rule 
which  forbids  such  contracts- to  be  varied  by 
purol  evidence  repudiated  or  Ignored. 

[I]  Appellant  complained  in  the  trial  court 
of  the  finding  of  the  jury  that  he  accepted  "an 
order  for  the  $1,000  drawn  by  the  defendants 
on  the  KlrbyvUle  State  Bank  in  full  nay  for 
all  timber  that  died  upon  the  land  by  rea- 
son of  turpentining  the  same,"  and  by  as- 
signment presented  in  the  biief  assails  said 
finding  on  the  ground  that  it  Is  without  any 
support  in  the  evidence.  This  assignment 
must  be  sustained.  The  order  on  the  bank 
for  the  payment  of  the  $1,000  as  It  appears 
In  the  statement  of  facts  1b  as  follows:  "Oc- 
tober 1.  1910.  Klrbyvllle  St;ate  Bank  pay  to 
R.  C.  Conn  $1,000.00  one  thousand  dollars 
d^KMdted  by  Day  &  Rosamond  complying 
with  articles  2  and  3  timber  contract  between 
Conn,  Rosamond  &  Day.  Sam  Rosamond." 
Before  this  order  was  produced  and  offered 
in  evidence,  the  defendant  Rosamond  testi- 
fied that  his  recollection  was  that  it  contain- 
ed a  recital  that  the  $1,000  was  paid  as  set- 
tlement in  full  of  appellant's  claim  for  dam- 
ages under  the  articles  of  the  contract  before 
mentioned.  When,  however,  the  order  was 
produced  and  he  was  asked  if  that  was  the 
order  ^ven  by  him,  he  admitted  that  It  was, 
but  testified  that  he  did  not  think  the  figures 
"2  and  3"  shown  in  said  order  were  written 
therein  by  him.  He  did  not  que^Ion  the 
genuineness  of  the  order  in  -any  other  re- 
spect This  evidence  does  not  raise  an  issue 
as  to  whether  the  order  contained  a  recital 
that  it  was  given  as  payment  In  full  of  plain- 
tiff's claim,  and  there  la  no  evidence  that 
plaintiff  at  any  time  agreed  to  accept  the 
$1,000  as  payment  in  full  of  the  damages 
claimed  by  him  by  reason  of  timber  lost  as 
a  result  of  defdndonte*  opwations  on  his 
land. 

[II]  Appellant  further  complains  of  the 
Judgment  of  the  court  below  in  not  awarding 
him  the  damages  claimed  by  him  for  the  63 
acres  of  land  upon  which  defendants  entered 
and  extracted  turpentine  from  the  pine  tree-o 
thereon  without  paying  plaintiff  any  con^d- 
eratton  therefor.  We  think  the  answer  of 
defendants  to  this  portion  of  plaintUTs  pe- 
tition showed  a  good  defms^  and  said  an- 
swer was  siutalned  by  the  evidence,  except 
aa  to  17^  acres  of  said  land.  It  Is  admitted 
by  the  parties  that  the  $176  awarded  plain- 
tiff by  the  Judgment  was  for  damages  to  this 
17^  acres,  which  the  evidence  shows  amount- 
ed to  $10  per  acre,  and  appeUees  made  no 
complaint  of  the  Judgment  to  fiivor  of  Ppp^- 
lant  for  this  amount 

From  what  we  have  said  It  follows  that 
appellant,  to  addition  to  the  said  sum  of 
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9175,  was  enUfled  to  jadgment  for  the  2,002 
treea  that  died  as  a  result  ot  tbe  Qperatloiui 
of  defeadanta*  wblch  damage  bj  tbe  terms 
of  the  contract  Is  fixed  at  $1  per  tree;  the 
Jury  having  fonnd  that  said  trees  were  of 
the  average  diameter  of  18  Inches.  From 
this  Bom  It  Is  admitted  that  the  $1,000  with 
8  per  cent  Interest  tor  <me  year,  aggregat- 
ing the  sum  of  ^060,  should  be  deducted, 
leaving  the  balance  of  such  damages  $1,822. 
Addli^  this  Hom  to  ttie  $175,  we  have  the 
sum  of  $1,997  tor  which  judgment  should 
have  been  rend^ed  for  appellant  vrlth  Inter- 
est ^m  January  1,  1912,  the  date  of  the  ac- 
crual of  such  damages  at  6  per  cent  per  an- 
num. 

There  being  no  amblgnlty  In  the  contract 
sued  on,  and  the  findings  of  the  Jury  by  which 
the  amount  of  appellant  damages  Is  fixed 
being  unassailed,  It  follows  that  the  judg- 
ment of  llie  court  l^ow  should  be  reversed, 
and  jadgment  here  rendered  for  appellant 
for  the  sum  last  stated,  and  it  has  been  so 
ordered. 

Reversed  and  rend^ed. 


CHILDRESS  T.  ROBINSON  et  al. 

(Court  of  Civil  AppealB  of  Texas.  GaWeston. 
Nov.  11.  1918.    Rehearing  Denlea 
Dec.  4.  1918.) 

1.  CoPBTB  9  86*)— AssiQmainiB  or  Bbsob— 
Statutk. 

Rev.  Civ.  St.  1911.  art  1612,  providing  that 
an  assignment  of  error  shall  be  sufficient  which 
directa  the  attention  of  the  court  to  the  error 
complained  of,  while  abrogating  Court  Bute  25 
(142  S. -W.  zii),  leqnirink  the  usignment  ol 
error  to  refer  to  that  portion  ot  the  motion  fox 
□ew  trial  in  which  the  error  is  cotnplained 
does  not  affect  Boles  SO  and  SI  (142  S.  W.  xiU), 
reqairing  each  point  in  the  assignment  to  be 
stated  as  a  proposition,  unless  the  assignment  it- 
self sufficiently  discloses  the  point,  with  a  hrlef 
statement  of  tbe  substance  of  the  proceedings 
complained  of  under  each  proposition. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent 
Dig.  a  294.  296-301:  Dec.  Dig.  8  85.*] 

U.  Appbai.  Aho  Esbob  (i  742*)— GouBT  Bulbs 
—Effect. 

Under  Sayles"  Ann.  Civ.  St  1897,  art  947, 
authorizing  the  Supreme  Court  to  malce  and  en- 
force rules,  court  rules  adopted  by  that  tribunal 
have  tbe  force  and  effect  of  statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3000 ;  Dec.  Dig.  §  742.*] 

8.  Aptbai.  and  Ebsob  <S  748*)— AsaianMEKTS 

OF  EbBOB— GONBIDBBATION. 

Where  an  appellant's  assignments  of  error 
are  not  prepared  in  compliance  with  the  court 
rules,  the  court  may,  either  on  the  motion  of  the 
appellee  or  on  its  own  motion,  refuse  to  con- 
sider them. 

[Ed.  Note^BVu  other  cases,  see  Appeal  and 
Xtoo;^  Gent  Dig.  H  8068-8064;  Dee.  Dig.  { 

4.  Appeal   awd   Ebbob  (i  766*)- Bbiefs— 

PazniBD  ABOtniKNT. 

The  printed  argument  cannot  be  looked  to 
to  supply  vital  defects  in  the  brief. 

HBd.  Not&r— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  H  8101,  8126;  Dw:.  Dig.  { 
766.*] 


6.  Appeal  ard  Ebbob  (8  742*)— Assignments 
OF  Ebbob— Statemsnto—Sufficienct. 
An  assignment  of  error,  whidi  merely  re- 
tea  to  the  uU  of  oEoeptionB,  wherein  tbe  pro- 
ceedings complained  of  vrere  set  ont  cannot 
t>e  considered,  not  being  followed  by  a  suffi- 
cient statement 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec  Dig.  I  742.*1 

6.  Pleadzno    (S  408*)— Sufixoibhct— Cube 

OF  PLBADinOS. 

The  defects  in  the  pleadinn  of  one  party 
may  be  cured  by  averments  in  the  pleadings  of 
the  other. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {f  1343-1347;  DecTbig.  |  403.*] 

7.  Pleading  ()  403*)— Answeb— Soffioiehct. 

The  foilure  of  defendant's  answer  to  sliow 
that  plaintiff,  tbe  wife  of  the  poaseasor  of  land, 
against  wjiom  a  Judgment  tiad  been  recovered, 
was  a  party  to  mat  action,  so  as  to  be  bound 
thereby,  is  corpd  where  plaintifFs  petition  sliow- 
ed  that  the  property  was  tbe  community  estate 
of  herself  bmL  her  husband. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1843-1347;  DecTlHgri  403.*] 

8.  JunGUXNT    (I    683*)  —  CONCLUBIVBNESS — 

Mattbbs  Conoluded. 

Where  defendants  in  a  previona  action  of 
trespass  to  try  title  recovered  a  judgment  against 
plaintifTs  husband,  tbe  then  owner  of  tbe  land, 
that  judgment  is  condorive  as  to  tbe  question 
whether  the  land  eonstitated  plaintiff's  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  JadgaMnt. 
Cent  Dig.  {  1216;  Dec  Dig.  |  603.*] 

9.  Appbal  akd  Ebbob  (i  742*)— AsszaHMBNTB 

OF  Ebrob. 

An  assignment  of  error,  reciting  that  the 
court  erred  in  overruling  the  general  demur- 
rer of  the  plaintiffs,  contained  in  their  first 
supplemental  petition,  to  the  answer  of  defend- 
ants as  appears  by  the  bill  of  exceptions,  can- 
not be  considered  as  a  proposition,  -and  so  need 
not  be  considered  on  appeal. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  S  3000;  Dec  Dig.  S  742.*] 

10.  Appeal  and  Ebbob  (|  724*)— AssiONUEnrs 
OF  Ebbob—Scfficiency. 

-  Aftsignments  of  error,  which  do  not  show 
the  objection  made  below,  but  leave  it  to  tbe  ap- 
pellate court  to  go  to  the  record  and  dig  it  out  of 
the  bill  of  exception^  wiU  not  be  cmsidered  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2997-8001,  3022;  Dee.  Dig. 
8  724.*] 

11.  Tbbspass  to  Tbt  Teele     6*)  —  Admibsi- 

BIUTY— BeLBTANOT. 

"  In  on  action  to  etdoin  the  enforcement  of  a 

i'udgment  upon  land  which  plaintiff  claimed  was 
ler  individual  estate,  a  deed  in  favor  of  plain- 
tiff not  executed  until  after  tbe  institution  of 
the  injunction  suit,  and  not  referred  to  in  tike 
pleadings,  is  inadmissible. 

[Ed.  Note.-^or  otiier  eases,  see  Trespass  to 
Try  Titie,  Cent  Dig.  f|  6-9. 15.  16;  Dec  Dig. 

12.  Appeal  and  Ebbob   (8  742*)— Abstoh- 
UENTB  of  Ebbob— SuFFidBNCT. 

Aasignmeuts  of  error,  complaining  of  the 
exclusion  of  evidence,  which  do  not  show  the  ot>- 
jection  made  below  and  are  followed  by  no  iwop- 
osition  or  statement  except  to  see  the  bill  of  ex- 
ceptions, will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appecil  and 
Error.  Cent  Dig.  8  3000;  Dec  Dig.  f 742.*] 

13.  Appeal  and  Ebbob  (8  742*)— Asaiaii- 

IfXNTS  OF  Ebbob— SUFFICIENCT. 

Assignments  of  error  complalidng  of  tbe 
exclusion  of  evidence,  followed      a  prc^oritlon 
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wbidi  merely  •tatad  the  purpose  for  which  it 
WW  offered,  cannot  be  conaidered ;  the  propon- 
tlon  not  hang  sutBdeDt 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  GenL  J)lg.  1  3000;  Dec  Dig.  {  742.«] 

14.  Affkal  aud  Bsbob  (i  742*)— Assioh- 

UIITB  OF  EbbOB— SxnrFXCIBNCV. 

Assixmaents  of  error  followed  by  neither 
proi>08itions  nor  statements  cannot  be  consider- 
ed on  appeaL 

[Ed.  I4ote.— For  other  cases,  see  Appeal  and 
Brror.  Gent.  Dig.  |  8000;  Dec  Dig.  i742.*l 

15.  Tbmpabs  to  Try  Tnxs  (|  88*)— AonoNB 

— BDSDXlff  OF  PBOOF.  ' 

In  trespass  to  try  title,  plaintiff  must  estab- 
lish prima  facie  his  title  and  right  to  recover, 
before  the  defendant  is  reqnired  to  make  any 
d^ense. 

IBd.  Notar-Vor  (rther  cue^  eee  Trespass  to 
Try  Title,  Cent  Die-  i  I^Dee.  Dig.  |  88.*] 

16.  Husband  and  Wnx  ({  270*)— GoionTniTr 

PbOPBBTT— JCDOUXNTS. 

In  trespass  to  try  title  to  commanity  prop- 
er^, it  is  not  necessary  to  make  tbe  defend- 
anrs  wife  a  party,  even  though  the  land  be  used 
as  their  homestea^  and,  if  tbe  wife  denies  the 
binding  effect  of  the  judgment,  she  must  plead 
and  prore  a  d^enae  to  the  suit  in  which  it  was 
rendered,  growing  out  of  the  homestead  charac- 
ter of  ue  property. 

[Ed.  Note.— For  other  cases,  we  Hnsband  and 
-Wife.  Cent  Dig.  H  968-071,  973-884,  988; 
Dec  Dig.  I  270.'] 

17.  Fbauqs,  Stattjtb  of  Q  68*)— Oohtbt- 

AK0B8— VbBBAI.  GiPTS. 

A  verbal  gift  of  land  by  a  husband  to  his 
wife  is  wholly  void,  being  within  the  statute  of 
frauds,  where  it  appeared  that  the  land  was  not 
purchased  with  the  wife's  separate  meana 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  dIb.  if  83,  97-104;  Dec.  Dig.  | 
63.*] 

18.  Deeds  (|  8*)— Bssentials— Titu  of 
Gbahtob. 

Where  plaintUf  by  an  action  of  trespass  to 
try  title  songht  to  prevent  tiie  enforcement  of  a 
judgment  which  defendants  had  recovered  quiet- 
ing their  title  to  land  formerly  claimed  by  her 
hoslmnd,  a  deed  executed  by  the  husband  after 
tbe  adverse  judgment  is  of  no  foroe,  even  though 
be  called  It  a  confirmatotr  deed  at  a  prior  ver- 
bal gift;  the  verbal  gift  itself  being  wholly 
void,  and  the  deed  beii»  void  because  made  at  a 
time  when  the  husband  had  no  title. 

[Ed.  Note. — For  other  cases,  see  Deeds,  CSent 
Dig,  H  laMs,  408-412;  Dec  Dig.  »  8.^ 

Appeal  from  District  Oouit,  Harris  Coun- 
ty; Wnu  BfastenwD,  Judge. 

Action  by  Callle  ChlldreH  against  J.  F. 
Robinson  and  otbers.  From  a  judgm^  for 
defendants,  plaintiff  appeals.  Affirmed. 

Dowell  ft  Dowell,  of  Houston,  for  appel- 
lant Sam,  Bradley  ft  Fogle,  of  Houston, 
for  appellees. 

REESE,  J.  Callle  Childress  and  her  hus- 
band, G.  D.  Childress,  Instituted  this  action 
In  the  ^strict  court,  against  J.  F.  Robinson, 
joining  In  the  action  A.  R.  Anderson,  sheriff 
of  Harris  county.  Plaintiffs  seek,  under  the 
ordinary  allegations  of  an  action  of  trespass 
to  try  title,  to  recover  of  defendant  Robin- 
son the  title  and  possession  of  an  undivided 
three-fourths  of  a  certain  tract  of  land,  de- 


scribed in  the  petition,  all^tng  that  tSke 
plaintiff  GaUle  CblldreBs  la  the  owner  in  fee 
simple  thereof  in  her  strata  ri^t  aa  her 
separate  estate,  and  was  such  owner  on 
January  1,  1905.  Petitioners  further  allege 
that  the  said  Callle  Childress  has  ever  since 
the  date  aforesaid  been  tbe  owner  of  said 
property  as  her  separate  estate;  that  on  and 
ever  since  said  date  petitioners  have  been 
actually  residing  upon  and  occupying  said 
property  and  claimii^  the  same  as  their 
family  homestead,  with  the  dwelling  bouse, 
fields,  garden,  and  other  Improvements  there- 
on ;  and  that  the  said  land  Is  of  the  value  of 
92,000,  and  the  rental  value  thereof  is  fS  per 
month.  It  Is  further  alleged.  In  substance, 
that  there  has  been  placed  In  the  hands  of 
the  defendant  A.  R.  Anderson,  as  sheriff  of 
Harris  county,  a  certain  writ  of  possession 
Issued  out  of  the  district  court  of  Harris 
county  in  and  for  the  Eleventh  district;  In 
cause  No.  43,570,  wherein  tbe  said  J.  F.  Bot>- 
Inson  Is  plaintiff  and  the  said  G.  D.  Childress 
and  others  are  defendants,  of  date  July  1, 
1911,  commanding  the  said  sheriff  to  {dace 
the  said  plaintiff  Robinson  In  possession  ot 
the  property  above  described;  that  the  land 
embraced  In  said  writ  Embraces  the  home- 
stead of  the  said  OalUe  Childress  and  her 
separate  property  as  above  described,  and, 
unless  said  Anderson  Is  restrained  there- 
from, he  will  at  once  dispossess  platutlff  O. 
D.  Childress  and  his  family  therefrom,  to 
their  great  damage,  wrong,  and  Injury.  It 
Is  further  alleged  that  the  said  CalUe  Chil- 
dress was  not  a  party  to  said  suit  No.  43,- 
570,  and  Is  In  no  way  bound  by  said  judg- 
ment, and  was  actually  residing  on  said 
property  as  her  separate  property  and  home- 
stead; that  she  Is  not  named  In  said  writ; 
and  that  there  was  no  issue  made  In  said 
suit  of  her  homestead  and  separate  property 
rights  as  herein  set  forth.  Plaintiffs  pray 
for  the  Issuance  of  a  writ  of  Injunction  re- 
straining defendants  from  seeking  to  enforce 
said  writ  of  possession. 

Defendants  answered  by  general  demur- 
rer and  general  denial  and  plea  of  not  guilty, 
and  by  numerous  special  exceptions.  They 
also  pleaded  that  the  matters  and  things  In 
controversy  had  been  adjudicated  in  cause 
No.  43,570  referred  to  in  plaintiff's  petition 
and  pleaded  the  said  judgment  in  bar  of 
this  action.  Defendant  Robinson  also  set 
up  bis  title  by  cross-action  and  prayed  for 
judgment,  alleging  that  on,  to  wit,  February 
17,  1010,  he  recovered  a  judgment  against 
a.  D.  Childress  and  others  for  the  title  and 
possession  of  said  land ;  that  plaintiff  Callle 
Childress  was,  at  the  time  of  the  rendition 
of  said  judgment,  and  Is  now,  the  wife  of 
a.  D.  Childress ;  that  upon  appeal  said  Judg- 
ment was  affirmed  and  Is  now  final  and  la 
an  adjudication  against  plaintiffs  of  all  mat- 
ters set  up  in  the  petition;  but  that  the 
plalntiCRB  are  still  In  possesion  of  said  prop- 
erty and  asserting  Claim  thereto,  which  is  a 
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dond  upon  defendant'a  title.  By  supplemen- 
tal petition  plaintiffs  set  up  various  excep- 
tions, general  and  special,  to  the  foregoing 
answer,  and,  by  way  of  answer,  repeated  the 
allegations  as  to  the  homestead  and  sepa- 
rate property  rights  of  the  plaintiff,  CalUe 
Childress.  The  Judgment  does  not  state  that 
any  action  was  had  upon  the  exceptions, 
general  or  special,  of  either  party.  The  case 
was  tried  with  the  assistance  of  a  jury, 
which,  upon  instruction  of  the  court  to  re- 
turn a  verdict  for  defendant,  so  found.  Up- 
on the  verdict  Judgment  was  rendered  for 
defendant  that  plaintiffs  take  nothing  and 
that  defendant  Robinson  recover  the  land. 
From  the  Judgment,  their  motion  for  a  new 
trial  having  been  overruled,  plaintiffs  prose- 
cute this  appeal. 

The  undisputed  evidence  presents  the  fol- 
lowing state  of  facts:  G.  O.  Childress  and 
Ills  wife,  Callle,  were  married  in  1890.  In 
lOOu  they  bought,  by  verbal  sale  of  D.  A. 
Iteynolds,  the  tract  of  land  in  controversy. 
They  at  once  began  to  Improve  it  for  a  home, 
and  as  soon  as  It  was  ready  for  occupancy 
they  moved  on  It,  and  have  continued  to  so 
occupy  it  as  their  homestead  (except  when  It 
was  temporarily  occupied  by  tenants,  but 
still  claimed  as  their  homestead)  to  the  pres- 
ent time.  Reynolds  had  been  in  possession 
of  the  land  for  several  years  before  he  sold 
to  Childress.  Plaintiffs  introduced  In  evi- 
dence original  grant  of  the  John  Austin  two 
leagues,  of  which  the  land  In  controversy  is 
a  part,  dated  1828 ;  also,  special  warranty 
deed  from  D.  A.  Reynolds  to  G.  D.  Childress 
of  the  land  in  controversy,  dated  November 
0,  1000.  Reynolds  testified  that  he  had  been 
occupying  the  land  adversely  about  three 
years  before  plaintiffs  came  to  live  on  it, 
which  was  In  1904  or  1905.  Mrs.  Childress 
testified  that  at  the  date  of  the  Institution 
of  the  suit  No.  43,570  of  Robinson  v.  ChU- 
dresa  et  al.,  which  date  she  fixes  at  August 
27.  1907.  Reynolds  had  lived  on  the  land  two 
or  three  years.  Reynolds,  testl^lng  for 
plaintiffs,  stated  that  when  he  sold  the  land 
to  G.  D.  Childress  it  was  bis  understanding 
that  it  was  community  property  of  him  and 
his  wife.  There  was  Introduced  In  evidence 
by  plaintiffs  copy  of  the  Judgment  in  cause 
No.  43.570  In  the  Eleventh  district  court  of 
Harris  county,  entitled  J.  F.  Robinson  v. 
T.  B.  Mitchell  et  al.  This  Judgment  was 
rendered  on  the  7th  day  of  January,  1910, 
and  by  the  terms  of  the  Judgment  J.  F. 
Robinson,  the  plaintiff  in  that  suit,  who  Is 
the  defendant  in  the  present  suit,  recovered 
Judgment  against  T.  B.  Mitchell,  D.  A.  Rey- 
nolds, and  G.  D.  Childress,  L.  J.  O'Connor, 
J.  E.  Parker,  and  J.  A.  Parker  for  a  tract 
of  53.7  acres  of  land,  an  undivided  three- 
fourths  of  which  la  the  subject-matter  of 
tills  suit.  The  Judgment  recites  that  the  de- 
fendants Mitchell,  Reynolds,  and  Childress 
appeared  In  person  and  by  their  attorneys. 
CalUe  Childress  was  not  a  party  to  said 
vuit.  See  130  S.  W.  001,  showing  affirmance 


of  this  Judgment  These  are  all  the  tacts 
shown  by  the  statement  of  facts. 

Appellants  undertook  to  prove  by  their 
testimony,  In  substance,  that  at  the  time  the 
verbal  purchase  of  the  land  from  Reynolds 
In  1905,  G.  D.  Childress,  the  husband,  made 
a  verbal  gift  of  it  to  bis  wife  as  her  separate 
pro[>erty,  and  that  slie  owned  and  claimed 
It  as  such.  All  of  this  testimony  seems  to 
have  been  excluded  by  the  court.  Neverthe- 
less appellants  in  their  brief  state  as  uncon- 
troverted  facts  "that  on  the  date  of  the  pur- 
chase of  the  property  from  Reynolds  In  1905. 
by  verbal  deed  of  gift,  G.  D.  Childress  gave 
ids  wife  all  his  interest  in  the  land  as  her 
separate  estate,  and  she  was  from  that  date 
up  to  the  present  time  owning,  occupying, 
and  claiming  it  as  her  separate  [H-operty 
homestead."  It  is  also  stated  as  one  of  the 
"uncontroverted  facts"  that  on  October  29, 
1912,  G.  D.  Childress  made  a  written  confir- 
mation deed  to  his  wife,  CalUe  Childress,  of 
the  former  verbal  gift,  which  was  duly  re- 
corded." No  such  fact  appears  in  the  evi- 
dence, but  it  appears  that  this  deed  was 
executed  after  this  suit  was  filed,  and  was 
excluded  on  objection  of  appdlee. 

[1-4]  Objection  is  made  by  appellee  to  tbe 
consideration  of  each  of  tbe  23  assignmrats 
of  error;  the  objections  being  substantialiy 
the  same  to  each  of  them,  that  the  ass^- 
ments  are  not  followed  by  any  proposition  or 
sufficient  statement  from  the  record  as  re- 
quired by  rules  30  and  31.  Appellants  seem 
to  be  of  the  opinion  that  the  act  of  the  Thirty- 
Third  Legislature  (chapter  136,  p.  276,  art 
1612,  R.  S.  of  1911),  which  provides  that  an 
assignment  of  error  "shall  be  sufficient  which 
directs  the  attention  of  the  court  to  the  er- 
ror complained  of,"  abrogates  the  rules  re- 
ferred to.  It  was  held  by  this  court,  in  the 
case  of  Conn  v.  Rosamond,  161  8.  W.  73 
(opinion  filed  tbe  29th  day  of  October,  1913) 
that  this  statute  was  In  conflict  wlOi  rule 
25,  which  requires  that  asslgnmesitB  of  error 
"must  refer  to  that  portion  of  the  motion  for 
a  new  trial  In  which  the  error  is  complained 
of,"  and  that  an  assignment  shall  be  suffi- 
cient which  directs  the  attention  of  the  court 
to  the  error  complained  of,  but  which  did 
not  refer  to  the  motion  for  a  new  trial  as 
required  by  rule  26  (142  8.  W.  xil).  In  this 
connection,  however,  It  Is  said :  "We  do  not 
Intend  to  hold  that  the  rules  governing  briefs 
which  require  that  each  assignment  must  be 
followed  by  a  proposition  and  sufficient  state- 
ment from  the  record  conflict  with  the  stat- 
ute." The  act  in  question  was  not  Intended 
to  do  away  with  the  requirements  of  rules 
30  and  31  (142  S.  W.  xlli),  which  require 
that  "each  point  under  each  assignment  shall 
be  stated  as  a  proposition  unless  'the  assign- 
ment Itself  may  sufficiently  disclose  tbe 
point,  in  which  event  It  shall  be  sufficient  to 
copy  the  assignment"  Rule  31:  "To  each 
*  *  *  proposition  there  shall  be  subjoined 
a  brief  statement,  in  substance,  of  such  pro- 
ceedings, or  part  thereof,  contained  in  tbe 
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xeoord,  u  wU  be  necessary  and  snffldent 
to  exs^aln  and  snn>ort  the  propoidtion,  with 
a  reference  to  the  pages  of  the  record.  This 
statement  mnst  be  made  faithfully,  in  refer; 
«u»  to  the  whcfle  of  that  which  Is  in  the  rec- 
ord hsTlng  a  bearing  uptm  said  propositloD, 
upon  tlie  professional  resimnsiUUty  of  the 
counsel  who  makes  It,  and  wlttiout  Intermix- 
ing wilii  It  argaments,  reasoni^  conclusions, 
or  inferences."  TbSa  language  seems  plain 
gnongh  and  seems  impossible  of  bdng  mis- 
understood, and  it  has  been  ezponnded  and 
re-oponnded  by  decisions  without  number 
of  the  Supreme  Court  and  the  Courts  of  OItU 
Anwals.  In  the  light  of  the  prorlslonB  of 
these  rules,  which  have  the  force  and  effect 
<tf  statutes,  not  being  In  conflict  with  any 
leglslatlTe  act  (artlde  047,  Sayles'  OItU 
Statutes),  none  of  the  assignments  of  error 
presented  In  aiveUanti^  brief  can  properly 
be  considered.  Appellee  has  a  right  to  have 
the  brief  prepared  with  some  regard  to  the 
rules,  and  has  by  tlm^y  obJectloDB  Invoked 
such  right ;  but  the  court  ndght  very  well, 
on  Its  own  motion,  refuse  to  consider  asstgn- 
mrats  of  error  prepared  without  r^ard  to 
the  rules  referred  to.  We  cannot  look  to  the 
printed  ailment  to  supply  vital  defects  in 
the  brief. 

[S]  The  second  assigmnent  (the  first  pre- 
sented In  the  brief),  vrlth  its  statement,  Is  as 
follows :  "Second  Assignment  of  Error.  The 
court  erred  In  OTerrullng  the  special  demur- 
rer of  plaintlffB.  contained  in  their  first  sup- 
plemental petition,  to  the  said  answer  of  the 
defendants,  which  said  demurrer  is  as  fol- 
lows: The  said  answer  does  not  aver  that 
said  Callle  Childress  was  a  par^  to  said 
writ  of  possession  or  said  Judgment,  but 
avers  she  was  not.'  Statemoat  See  bill  of 
exceptions  No.  2,  Record,  p.  19.  Hm«  Is  set 
out  in  full  special  demurrer  and  answer  ex- 
cepted to.  It  is  In  no  way  stated  how  ehe  is 
bound  by  said  judgment,  neither  does  it 
controvert  or  deny  the  facts  in  the  petition, 
pleaded  to  avoid  this  Judgment" 

The  third  assignment  (second  in  the  bri^ 
4s  as  follows:  "Third  Assignment  of  Error. 
(A  Proposition.)  The  court  erred  In  overrul- 
ing the  second  special  d^urrer  of  the  plaln- 
tilFs  as  averred  in  their  flret  supplemental 
petition  to  the  said  answer  and  In  not  strik- 
ing of  it  out  as  a  defense  in  said  cause,  which 
said  special  demurrer  No.  2  is  as  foUowe: 
*The  said  answer  does  not  set  up  any  facts  or 
•conditions  that  show  that  plaintiff  Callle 
Childress  is  bound  by  the  said  Judgment 
plead  in  bar" — as  appears  by  bill  of  excep- 
tions No.  8.  Statement.  See  bill  of  excep- 
tions No.  3,  Record,  p.  20.  Here  Is  set  out  in 
full  the  Efiec^l  drannrrer  and  answer.  The 
said  answer  does  not  plead  any  affirmative 
matter  that  negatives  the  allegations  In  ap- 
pellant's petition,  and  avoids  their  effect  It 
is  a  idea  of  confession  In  bo  far  as  It  goes." 

By  a  liberal  Interpretation  of  rule  30.  it 
•ml^t  be  considered  Oat  these  asslgnmaits 
161  S.W.-6 


soffldently  dlsdose  the  proposition  of  law 
relied  upon  to  show  error,  and  that  It  was  not 
necessary  to  follow  than  with  propositions, 
but  we  doubt  this.  Klrby  Lumber  Company 
r.  Chambers,  41  Tex.  Civ.  App.  632,  95  8.  W. 
607.  But.  gtTlng  the  ajnwllant  the  benefit  of 
the  doubt  on  tills  point,  the  statement  is  In- 
suffidoit  The  mere  reference  to  tiie  bill  of 
exceptions,  no  matter  how  full  such  bill  may 
be,  cannot  take  the  place  of  such  statement 
from  the  record  as  Is  required  by  rule  31. 
T.  &  N.  O.  R.  R.  Co.  T.  Powell,  61  Tex.  Civ. 
App.  400, 112  S.  W.  697;  Colorado  Canal  Ca 
T.  HcTarland  &  SonthweU.  60  Tex.  GIt.  App. 
02;  109  S.  W.  435. 

[M]  If  it  be  considered  that  the  allega- 
ttons  of  the  special  demurrer  are  stated  in 
full  In  the  assignment,  and  tliat  the  state- 
ment Bufl^ently  shows  the  vice  in  the  plead- 
ing attadced  by  the  special  exception,  "Qiat 
It  does  not  deny  or  controvert  the  facts  in 
the  petition  pleaded  to  avoid  this  judgment," 
and  that,  the  assignment  Is  suffldent  to  re- 
quire its  conslderattim,  we  would  hold  that 
the  special  demurrer,  as  stated  In  the  assign- 
ment was  properly  overruled.  It  is  not  the 
contention  of  appellee  that  Callle  Childress 
was  a  party  to  the  suit  referred  to.  It  Is 
upon  other  grounds  that  It  is  contended  that 
she  Is  bound  by  the  Judgment  If  by  the 
same  liberal  interpretation  of  the  rules  the 
third  ass^nment  should  be  considered,  we 
would  hold  that  the  special  exception  was 
properly  overruled,  upon  the  well-settled  prin- 
ciple that  defects  in  the  pleading  of  one  par- 
ty may  be  cured  by  averments  in  the  plead- 
ings of  the  other.  Gaston  v.  Wright  83  Tex. 
285,  18  8.  W.  676.  AppelUnts  set  out  fully 
In  th^  petition  ail  of  the  facts  necessary 
to  show  that  the  property  was  In  fact  at  the 
date  of  the  suit  and  Judgmmt  referred  to, 
the  community  property  of  Childress  and  his 
wife.  It  is  true  that  It  is  stated  that  it  was 
her  separate  estate,  but  the  facts  stated  as 
the  basis  of  this  claim,  to  wit  the  verbal 
gift  of  the  husband  to  the  wife,  show  to  the 
contrary.  This  attempted  gift  was  clearly 
void,  and  did  not  change  the  community 
character  of  the  property.  Tide  point  vrlll 
be  discussed  later.  Construing  then  the  por- 
tion of  the  answer  excepted  to.  In  connection 
with  the  averments  of  the  petition,  it  was 
snffldent  and  the  special  exception  was  prop- 
erly overruled.  At  any  rate,  the  plea  of  res 
adjudlcata  by  Itself  was  an  answer  to  this 
action  in  so  far  as  plaintiffs'  case  rested  up- 
on the  homestead  <Aiaracter  .of  the  property, 
and  on  that  ground  also  the  special  exception 
was  properly  overruled. 

[I]  The  first  assignment,  with  Its  state* 
ment,  is  as  follows:  "First  Assignment  of 
Error.  (A  Proposition.)  The  court  erred  In 
overriilli^  the  general  demurrer  of  the  plain- 
tiffs, contained  In  their  first  supplemental 
petition  her^n,  to  the  answw  of  the  defend- 
ants her^  as  appears  by  bill  of  exceiitioiis 
Nfc  1.  Statonent  See  bill  o£  ezo«»tlonB  No. 


Digitized  by 


Google 


S2 


lei  so  UTH  W  ESTEBN  RKPORTKB 


(Tbx. 


1,  Beocwd,  p.  17.  Same  aa  tinder  aaalgimeDtg 
of  orror  Noa.  2  and  3,  considered  aa  a  prop- 
oidtlon,  ante." 

The  assignment  cannot  In  any  view  be  con- 
sidered as  a  proposition.  It  la  not  followed 
by  a  proposition,  and  what  Is  called  "state- 
ment' Is  not  sufficient,  even  in  connection 
with  the  so-called  statemaits  under  assign- 
ments 2  and  8.  It  mar  be  afdded  that  the 
record  doea  not  contain  any  order  or  Judg- 
ment of  the  court  overmllng  any  of  the  de- 
murrers or  exceptlona.  Bonner  t.  Glenn,  79 
Tex.  083.  15  S.  W.  B72. 

[10,11]  By  fbe  fourth  assignment  of  er- 
ror appellant  complains  that  the  court  err- 
ed in  excluding  from  the  Jury  aa  evidence, 
on  objection  of  defendant,  the  confirmatory 
deed  of  G.  D.  Childress  to  hla  wife,  herein 
referred  to.  ^e  assignment  Is  stated  as  a 
proposition  and  la  not  followed  by  any  fur- 
ther proposltiion.  It  la  not  stated  In  the 
assignment  or  statement  what  objection  was 
made  to  the  deed.  We  are  opected  to  go  to 
the  record  and  dig  this  out  of  the  bill  of 
exceptions  whidi  is  referred  to.  We  are  ut- 
terly unable  to  guess  wea  from  the  as- 
signment or  statement,  or  both,  what  ques- 
tion of  law  Is  presented  by  the  ruling.  The 
assignment  cannot  be  considered.  If  con- 
sidered, it  would  have  to  be  ovemiled.  It 
appears  from  appellants*  brief  that  this  deed 
was  executed  long  after  the  Judgment  refer- 
red to  and  &tter  the  institution  of  this  suit, 
and  there  was  no  reference  to  It  in  the  plead- 
ings, so  It  was  properly  excluded.  Collins  t. 
Barlow,  72  Tex.  832,  10  S.  W.  248. 

[12]  The  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments each  complain  of  the  exclusion  of 
evidence  of  plaintiff  G.  D.  Childress  that 
CalUe  QiUdress  owned  the  land,  that  he  in- 
tended giving  It  to  her  and  to  make  her  a 
deed,  and  of  Callle  Childress  that  she  owned 
the  land,  that  at  the  time  her  husband 
bought  It  he  gave  It  to  her.  Each  assign- 
ment Is  stated  as  a  [voposltion,  and  there  Is 
no  other  proposition  stated.  It  does  not  ap- 
pear what  was  the  objection  made  by  ap- 
pellee, and  the  only  statements  made  at  all 
are,  "See  bill  of  exceptions,"  referring  to 
the  number  of  the  bill  and  the  page  of  the 
record.  In  the  entire  absence  of  any  state- 
ment as  to  what  objection  was  made,  we  are 
unable  to  determine  whether  or  not  there 
was  error  in  the  ruling  complained  of.  Cer- 
tainly the  assignments  are  such  as  to  require 
them  to  be  followed  by  propositions.  Xone 
of  them  can  be  considered.  The  evidence, 
however,  appears  inadmissible  on  the  ground 
of  its  immateriality.  It  only  tended,  if  true, 
to  show  that  by  verbal  gift  G.  D.  Childress 
gave  the  land  to  his  wife  and  that  she  claim- 
ed to  own  it  as  her  separate  estate. 

[13]  The  fourteenth  assignment  complains 
of  the  action  of  the  court  In  excluding  cer- 
tain Interrogatories  to  Callle  Childress  and 
her  answers  thereto  "as  appears  by  bill  of 
exertions  No.  14."   The  assignment  la  fol- 


lowed 1^  a  pn^iosltloD,  or  what  Is  called  a 
prtVKMdtlon,  which  only  states  the  pnipoae 
for  which  the  evldaice  is  offered.  Tba  only 
statemoit  ISt  "See  bill  ot  exceptions  No.  14." 
As  to  what  the  evidence  was,  or  what  the 
objection  was,  neither  the  aaslgnment,  prop- 
osition, nor  statement  givea  the  slightest 
Intimation.  The  asaigmnent  cannot  be  con- 
sidered. 

Assignments  oi  error  15  and  16  relate  to 
the  enluslon  of  testimony  of  Callie  Oiildress. 
Each  is  stated  as  a  proposition.  Nelliier  is 
a  pro3;xi6ltion  within  the  meaning  of  that 
term  in  rule  30.  The  only  statement  is  "See 
bill  of  exception^"  giving  the  number  and 
page  of  the  record.  The  aastgnments  are  not 
entitled  to  be  con^dered.  The  evidence  ap- 
pears to  be  immaterial,  end,  If  <AJected  to 
on  that  ground,  waa  pr(q?erly  ezdnded.  The 
objection  la  not  stated.  - 

The  sev^teenth  assignment  is  followed  by 
a  proposition,  but  no  statement  except  the 
usual  reference  to  bill  of  exceptions.  It 
doea  not  anwar  what  objecflon  waa  made 
to  the  testimony,  nor  can  we  gather  what  tbe 
evidence  was.  The  assignment  cannot  be 
considered. 

[14]  The  remaining  asalgnmenta  of  error 
complain  of  the  acti<m  of  the  court  in  di- 
recting a  verdict  tor  defendants,  on  the 
ground,  generally,  that  the  undisputed  evi- 
dence showed  no  title  In  detoidant,  and  that 
Oallle  Childress  was  not  bound  by  the  Judg- 
ment on  the  ground  that  she  was  not  a 
party  thereto,  and  that  the  property  was  her 
homestead  and  also  her  separate  estate.  In 
the  statement  of  the  undisputed  facte  In  the 
asslgnmente  appellante  have  gotten  the  evi- 
dence which  was  admitted  mixed  up  with 
that  which  was  excluded.  There  are  do 
propositions  steted  under  the  assignments, 
each  of  which  Is  stated  as  a  proposition,  and 
neither  assignment  is  followed  by  anything 
which  can  be  considered  as  a  stetement  from 
the  record,  as  required  by  rule  31.  Nrither 
of  the  assignments  Is  entitled  to  considera- 
tion under  the  rules. 

[1 1, 1 6]  But  we  are  loath  to  dispose  of  this 
appeal  in  this  way.  There  does  not  however, 
appear  to  be  any  merit  in  appellants'  case  in 
any  view  that  can  be  taken  of  It.  The  evi- 
dence in  the  record,  all  of  which  was  Intro- 
duced by  appellante,  shows  that  the  property 
in  controversy  waa  first  acquired  by  O.  D. 
Childress  in  1904  or  190G  by  verbal  sale,  that 
at  that  time  he  and  Callle  Childress  were 
husband  and  wife,  and  that  they  went  Into 
possession  of  the  property,  made  some  Im- 
provemente  and  estebltshed  th^  homestead 
on  it  and  that  It  has  continuously  since  been 
so  used  and  occupied,  that  the  verbal  sale  to 
G.  D.  Childress  was  foUowed  In  1900  by  a 
deed  to  him,  that  In  1911  the  appellee  Kob- 
inson,  in  an  action  of  trespass  to  try  title,  re- 
covered Judgment  against  G.  D.  Childress 
for  the  title  and  possession  of  the  property, 
that  G.  D.  Childress  was  a  party  to  that  suit 
and  appeared  and  made  defense^  but  that 
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Callle  Childress,  his  wife,  was  not  a  party- 
The  apitellanta  were  plaintiffs  and  were  re- 
quired to  eatabllah  prima  tede  their  title  and 
rlfiht  to  recover  before  appellee  was  required 
to  say  anything  in  his  defense.  It  the  Judg- 
ment had  not  been  pleaded,  nor  proven,  as 
res  itdjudicata,  plaintiffs  woold  not  have 
been  entitled  to  recover  the  land  on  the  evi- 
dence in  the  record.  They  showed  neither  ti- 
tle from  the  sovereignty,  nor  from  a  com- 
mon souro&  But  if  they  had  showed  such 
title,  the  plea  of  res  adjndicata  was  a  good 
defense  on  the  facts  shown  on  the  trial,  as 
shown  by  the  statement  of  facts.  A-ppd- 
lantB*  contentlou  is  that  the  property  being 
the  homestead  at  the  date  of  the  institution 
of  the  suit  in  Robinson  t.  O.  D.  Childress, 
and  of  the  Judgmrat,  and  Mrs.  Childress  not 
being  a  party  to  that  Bait,  the  judgment  is 
not  Un^ng  upon  her,  nor  in  fact  upon  the 
Imidiand.  The  evidence  in  the  record  shows 
that  the  proporty  was  community.  It  la  set* 
tied  law  In  Uds  state  that  In  such  case  it 
la  not  necessary  to  make  the  vife  a  party  in 
an  action  treapass  to  try  title  fbr  such 
coronranlty  homestead,  but  that  the  Judg- 
ment against  the  husband  in  a  sidt  in  which 
the  wife  is  not  a  party  Is  binding  upon  her. 
In  sadi  case  the  fact  that  the  propo^  was 
the  homestead  would  not  afford  any  defense 
to  the  action,  and,  if  the  wife's  interrat  rests 
upon  that  fact  alone,  the  husband  represents 
her,  and  she  need  not  be  sued.  The  follow- 
ing cases  are  believed  to  settle  this  question 
in  this  state;  Jergeus  v.  Schlele,  61  Tex.  255; 
01^  of  San  Antonio  v.  Berry,  92  Tex.  327, 
48  S.  W.  496;  Collins  v.  Ferguson,  22  Tex. 
Lav.  App.  552,  56  S.  W.  225;  Brown  v.  Hum- 
phrey, 43  Tex.  Civ.  App.  23,  95  S.  W.  23; 
Breath  V.  Flowers,  95  S.  W.  26,  43  Tex.  Civ. 
App.  616;  Central  Coal  &  Coke  Co.  v.  Hen- 
ry, 47  S.  W.  2S1;  Speer  on  Law  of  Married 
Women,  {  295.  And  If  the  wife  denies  the 
binding  effect  of  such  Judgment  upon  her,  on 
this  ground,  she  must  both  by  pleadings  and 
proof  show  she  has  a  def^ise  to  the  suit  In 
which  the  Jud^ent  was  rendered,  ■  growing 
out  of  the  liomestead  character  of  the  prop- 
erty. 

[17,  It]  If  the  property  was  the  separate 
estate  of  the  wife,  she  would  not  be  bound 
by  a  Judgment  against  the  husband  alone, 
and  in  the  present  case  it  was  contended  that 
the  property  was  the  separate  estate  of  Mrs. 
Childress  and  certain  testimony  was  offered 
to  prove  this.  *  All  of  this  testimony  was  ex- 
cluded by  the  court,  and,  as  none  of  the  as- 
signments of  error  based  upon  such  exclu- 
sion can  be  cijnaldered,  the  case  mnst  stand 
upon  the  evidence  in  the  statement  of  facts, 
which  conclusively  establish  that  the  proper- 
ty was  community  of  the  husband  and  wife, 
and  makes  no  reference  to  any  fact  tending 
to  show  otherwise  Nevertheless,  if  this  ex- 
dnded  evidence  had  been  admitted,  it  would 
have  tended  to  show  that  at  the  lime  G.  D. 


Childress  acquired  the  property  by  verbal 
sale  he  verbally  gave  it  to  liis  wife.  This 
was  in  3.905.  And  that  after  the  rendition  of 
the  Judgment  in  Robinson  v.  Childress,  and 
after  the  institution  of  this  suit,  he  made  a 
deed  of  it  to  Ms  wife.  With  reference  to  this 
deed,  it  conv^ed  nothing,  as  at  that  time 
Childress  had  nothing  to  convey.  Tbat  it  Is 
called  a  confirmatory  deed  gives  it  no  force. 
If  the  verbal  gift  in  1905  was  void,  Childress 
could  not  breathe  the  breath  of  life  Into  it  by 
a  deed  executed  after  he  had  lost  all  title  to 
the  land  by  the  Judgment  The  verbal  lift, 
or  attempted  gift,  of  1905,  if  ever  made,  was 
void  under  the  statute  of  frauds.  Allen  v. 
Allen,  101  Ter.  362,  107  S.  W.  528 ;  Sanders 
V.  Thompson  Lumber  Co.,  139  S.  W.  1006. 
There  Is  no  pretense  that  the  land  was  paid 
for  with  the  separate  means  of  Mrs.  Chil- 
dress, or  that  she  was  placed  In  possession, 
or  made  Improvements  on  the  land  out  of  her 
separate  estate.  None  of  the  elements  nec- 
essary to  take  a  parol  gift  of  land  out  of  the 
operation  of  the  statute  of  frauds  existed. 
So  we  conclude  that  under  the  undisputed 
facts  In  evidence,  supplemented  by.  those  ex- 
cluded, appellants  have  no  case,  and  that  if 
each  of  the  assignments  of  error  had  been. 
considtt«d  none  of  them  would  have  presoit- 
ed  any  ground  for  reversal  of  the  Judgment 
Arnold  V.  Attaway,  89  Tex.  506,  85  S.  W. 
646.  The  court  did  not  err  in  directing  a 
verdict  for  defendant  The  judgment  is  af- 
firmed. 
Affirmed. 


SWANSON  V.  CITT  OF  NACOGDOCHES. 
(Court  of  Civil  Appeals  of  Texas.  TexaAana. 
Nov.  13,  leis.) 

1.  Appeal  and  Ebbob  (5  837*)— Review— De- 

UUBBER. 

In  considering  the  propriet7  of  the  action 
of  the  lower  court  In  sustunlng  a  demurrer  to 
the  petition,  the  appellate  court  cannot  con- 
sider the  allegations  of  a  supplemental  petition. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  8262-5272,  fe74-3277, 
3289;  Dec.  Dig. 1  837.*] 

2.  UuinCIPAL  OOBPOBATIONS  (|  745*)— TOBTS. 

A  municipal  corporatbn  is  not  liable  for 
the  wrongful  assault  and  imprisonment  of  the 
plaiotltf  by  its  officers  without  a  showing  of 
some  wrongful  act  by  the  corporation  ItBelL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  |  1666;  Dec.  Dig.  | 
745.*] 

Appeal  from  District  Court,  Nacogdodies 
County ;  Jas.  I.  Perkins,  Judge. 

Action  by  James  L.  Swanson  against  the 
City  of  Nacogdoches.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Jaa  W.  Williams,  of  Fowlerton,  for  ap- 
pellant Ingraham  ft  Hodge^^  <Mf  Nacog- 
doches, for  appellee. 

WILLSON,  a  J.  Appellant,  pUintiff  in  the 
court  below,  after  alleging  in  his  petition 
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ttaat  on  March  19, 1912,  be  waa  lawfully  en- 
gaged In  tlie  retidl  grocezy  bosineas  at  No. 
208  East  Main  atreet  In  tbe  dty  of  Nacog- 
dochefly  further  sieged  aa  f ollowa :  **rhat  on 
or  aboat  aald  19th  day  of  MartA,  1912,  wMLe 
he  [appelant]  waa  quietly  and  peaceably 
pnrsutoe  hla  lawful  occapfttlou,  defendant 
[said  dty  of  Nacogdocbeal,  actUig  by  and 
through  ItB  city  marshal,  E.  M.  Weaver,  with 
the  assistance  of  one  H.  C.  Bich  and  W.  H. 
Johnson,  against  the  will  and  conaent  of 
plaintiff,  with  force  and  arms  entered  plaln- 
tilfB  premises,  and  violently  laid  hold  of 
plainttlTB  person,  and  forcibly,  and  against 
the  win  and  without  the  consent  of  the 
plaintiff,  conducted  plaintiff  before  the  may- 
or of  the  aald  dty  of  Nacogdocbea,  and  by  or- 
der of  aald  mayor  acting  for  and  in  the  name 
of  the  defendant,  tbe  dty  of  Nacogdodies, 
then  and  there  with  force  and  arms,  gainst 
the  will  and  contrary  to  the  wish  of  plaintifl, 
incarcerated  and  falsely  imprisoned  plaintifl 
by  pladi^  him  within  a  dirty  and  filthy  cell 
In  defendantfs  Aty  lail,  and  then  and  there 
falsaiy  and  Illegally  held  and  imprisoned 
plabitUE  against  his  will  and  consent  in  said 
dty  Jail  for  more  than  four  hours,  and  at 
the  expiration  of  four  hours  defendant,  act- 
ing by  and  through  Its  said  agents  and  repre- 
sentatlTee,  removed  plaintiff  from  aald  Jail, 
and  publicly,  openly,  and  notorloualy,  against 
his  will  and  without  hla  conaokt,  paraded 
plaintiff  about  the  streets  and  the  public 
square  of  a^d  dty  of  Nacoe^ochea,  and  then 
and  there,  against  plaintiff's  will  and  con- 
sent, compelled  plaintifl  to  engage  at  hard 
labor  upon  the  public  streets  of  the  dty  of 
Nacogdoches  for  a  period  of  ^ht  hours,  and 
then  and  there  falsely  imprisoned  plaintiff 
and  deprived  blm  of  his  liberty  tor  a  period 
of  eight  honrs."  After  alleging  ttaat  aa  a 
consequence  of  the  acts  of  said  dty  marshal 
and  mayor  be  suffered  damagea  in  various 
sums,  a^regaUng  ¥6,715,  the  amoont  for 
which  he  sought  Judgment,  appellant  further 
alleged  as  follows:  **Flaintlff  further  diai^es 
and  alleges  that  the  acts  of  defendant's 
agents  and  r^resmtatlves,  to  wit,  Gett.  H. 
Matthews,  B.  M  Weaver,  H.  O.  lUch,  and  W. 
H.  Johnson,  were  willfully  and  maliciously 
done  for  the  purpose  of  injuring  plaintiff, 
humiliating  him,  and  disgracing  Mm  before 
his  fellowmen,  and  that  said  acts  of  aald  B. 
M.  Weaver,  George  H.  Matthews,  H.  O.  Blch, 
and  W.  H.  Johnson  have  all  and  every  one 
been  willfully  and  completely  ratified  by  the 
defendant,  by  reason  of  which  plaintiff 
should  have  and  recover  of  the  defendant 
exemplary  damages  in  the  sum  of  $5,000." 

the  court  snatalned  a  gweral  demurrer  to 
the  petition,  and,  appellant  refualng  to 
amend  same,  dismissed  the  suit 

[1]  While  appellant  assigns  as  error  the 
action  of  the  trial  court  in  sustaining  the 
demurrer  and  dismissing  tbe  suit,  the  prop- 
ositions nnder  the  assignment  are  not  framed 
to  show  that  he  stated  a  cause  of  action  in 


his  aald  petition,  but  to  show  that  he  atated 
(me  In  a  supplemental  petition  he  filed  In  re- 
ply to  appellee'a  answer.  In  determining 
whether  ttie  demurrer,  addressed  to  the  orig- 
inal petlUtm  alone^  should  have  been  sna- 
talned or  not,  we  do  not  think  we  can  look  to 
allegations  In  the  Siq>piemaital  petition  in 
aid  of  those  In  the  original  petition. 

[I]  The  case  made  by  the  allegations  In 
the  original  petition  la  that  appdlee  by  Its 
marshal  and  mayor  unlawfully  and  mall- 
doualy  assaulted  and  Imprisoned  appellant, 
whereby  he  was  Injured.  Tbe  allegations 
doubtless  were  suffident  to  show  a  liability 
on  the  part  of  said  marslul  and  mayor ;  but 
appellant  did  not  seek  a  recovery  against 
them.  They  were  not  snffldent  to  ahow  a 
liability  on  the  part  of  a^elleb  A  nnuiid- 
pal  corporation  is  liable  for  torts  committed 
by  Its  officers  only  in  exceptional  casea.  Al- 
legations showing  men^  a  wrongful  assault 
on  and  Imprisonment  at  a  plaintiff  by  officers 
of  Budi  a  corporation  do  not  present  such  a 
case.  2  Dljlon,  Mnn.  CSorp.  H  97%  9TO;  20 
A.  &  B.  Enc  Law,  pp.  1199,  1201, 1202,  1204; 
City  of  Oorsicana  t.  White,  67  Tex.  882; 
McFadln  V.  Olty  of  San  Antonio,  22  Tex.  Glv. 
App.  140,  64  S.  W.  48;  Buaher  v.  City  of 
Dallaa,  83  Tex.  191, 18  S.  W.  S38;  Harrison 
V.  Citr  of  Columbus,  44  Tex.  418;  Edson  T. 
Olathey  81  Kan.  828,  105  Pac.  621.  86  L.  B. 

A.  (N.  8.)  861 ;  Hetahberg  t.  Oily  of  Bar- 
bourvlUe,  142  Ky.  60,  133  S.  W.  98Bw  84  Ij. 

B.  A.  (N.  &)  141,  Ann.  Gaa.  1912D,  180;  OtJ 
of  Greenville  v.  Branch,  US  S.  W.  478. 

Tlie  Judgment  is  affirmed. 


ST.  LOUIS,  B.  A  M.  BY.  CO.  v.  VERNON. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Oct  30,  1913.    Rehearing  De- 
•  nf«d  Nov.  20,  1918.) 

1.  Master  and  Sksvaitt  (|  278*)— Ivjubies 
— Sufficiency  or  Evidbncb— Neougence. 

Evidence  In  a  railroad  engineer's  action 
for  injuries  in  a  coUimon  of  his  train  with  an- 
other etandine  on  tbe  main  track  at  a  station 
held  to  snstain  a  finding  of  negligence  in  fail- 
ing to  have  the  other  train  on  the  side  track, 
or,  if  not,  of  negligence  in  failing  to  warn 
plaintiff  that  the  main  track  was  obstrocted, 
and  in  not  turning  the  switch  for  the  side  track. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  954,  956-058,  000-969, 
071,  972,  077;  Dec.  Dig.  S  27a*] 

2.  Mastkb  and  Sebvant  (1  276*)— iHJinmca— 
Evidence— Pboximatk  Cause.  . 

Evidence  in  an  action  for  injuries  to  a 
railroad  engineer  in  a  collision  of  his  train 
with  anotiier  atandinc  on  tbe  main  trask  Md 
to  sustain  a  finding  that  negligence  in  not  hav- 
ing the  other  train  on  siding,  or  in  not  warn- 
ing plaintifl  that  the  main  track  was  obstruct- 
ed, and-  turning  tite  switch  for  the  sidiDg,  was 
tbe  proximate  cause  of  plaintUftf  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dis.  »  950-952,  954,  950,  97% 
976;  Dec.  Dig.  §27^*] 

S.  Statutes  (8  221*)— LaoisiATivn  Enowl- 
BDOK  OP  Law— Presumptions. 

It  will  be  presumed  that  the  Legislature 
knew,  when  it  enacted  the  Employers*  Liability 
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Act  (Acts  Slat  Leg.  [Ist  Extra  Sese.]  c  10; 
Rev.  CiT.  St  1911,  {  6649),  that  contributory 
Begtigence  would  bar  a  recovery  by  an  employ^. 

[Bd.  Note.— For  other  caMi.  lee  Statutes, 
Cent.  Dig.  if  203,  299;  Dec  Dig.  |  221.*] 

4.  Nkgugence  (f  101*)— GOKTBIBimWT  Nbo- 
UOKNCB— DiUINUTION    OT  BnOVEBT— BH- 

PIAYEBS'  Liability  Act. 

Acta  31st  Leg.  (1st  Extra  Sesa.)  c.  10  (Rev, 
CaT.  St.  1911,  art.  6649).  providing  that  an 
employe's  contribotory  oegligeace  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proBortion  to  the  amoont  of  his 
negligence,  only  denies  recovery  because  of  con- 
tributory negligence  to  the  extent  that  the  jury 
determines  is  attributable  to  bis  negligence. 

[Ed.  Note.— For  other  coses,  see  Negligence, 
Cent.  Dig.  SS  85.  163,  164;  Dec.  Dig.  |  101.*j 

6.  NSQOOKNOX  (I  141*)— GOICFAXAIXTB  NKO* 

UGENCB— iNBTBCCnONS. 

An  instruction,  in  a  railroad  employe's  ac- 
tion for  persoual  injuries,  tbat,  if  any  negli- 
gence  of  plaintiff  and  any  negligence  by  defend- 
ant were  concurrent  proximate  causes  of  the  in- 
juries, the  jury  should  diminiah  plaintifTa  dam- 
ages m  proportion  to  the  amount  of  negligence 
attributable  to  blm  was  not  misleading  as  per- 
mitting a  recovery,  if  the  jury  found  tbat  plalu- 
tifTs  negligence  did  not  contribute  to  hia  inju- 
ries, though  be  was  guilty  of  negligence  which 
necessarily  caused  them,  and  was  not  affirma- 
tively erroneous. 

[Ed.  Noter— For  other  case*,  see  Negligence, 
Cent  Dig.  ii  382-399;  Dee.  big.  |  lil*] 

6l  Master  and  SEBVAnr  (|  269*)— Ihjusib»— 

SiTFFICIEnOT  OF  EVIDENCE— NsaUGEHOB. 
Plaintiff's  evidence,  in  an  action  by  a  rail- 
road engineer  for  injuries  In  a  collision  of  his 
train  with  one  on  the  main  track  at  a  station, 
held  not  ta  show  plalntifPs  contributor  negli- 
gence as  a  matter  of  law  in  assuming  that  the 
track  was  clear  because  the  switch  target  was 
white. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1090,  1092-1132; 
Dec.  Dig.  i  289.*] 

7.  Mabteb  and  Sbbtant  265*)— IifJimiKB 

— BUXDEH  or  PBOOF— COHTBZBUTOBT  NEOZJ- 
OKNOE. 

Acts  Slst  Leg.  (lat  Extra  Seas.)  c.  10 
(Rev.  Civ.  St  1911,  art  6640),  providing 
that  a  railroad  employe's- contributory  negli- 
gence shall  not  bar  recovery  for  personal  inju- 
ries, bat  the  damages  ahaU  be  diminished  in 

Sroportion  to  the  negligence  attributable  to 
im,  did  not  abrogate  the  rule  placing  the  bur- 
den of  proTing  ccmtribntory  neeUgence  vpon  de- 
fendant 

[Ed.  Nota.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-908,  965;  Dec  Dig. 
I  265.*] 

8.  NeOLIQENCE  (I  101*)— GONTBIBUTOBT  NEO- 

LiOENCE— DiuiNimon  or  Recotbbt. 

Even  where  j^intiCTs  proof  shows  that  he 
Is  guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  under  Acts  Slst  Leg.  (let  Extra 
Sess.^  c  10  (Rev.  St  1911,  art  6649), 
providing  that  the  effect  of  contributory  negli- 
gence shall  merely  diminish  recovety  in  pro- 
portion, the  court  could  only  direct  the  jury  to 
diminish  the  damages  in  proportion  to  plain- 
ts negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  85,  163,  164;  Dec.  Dig.  S  101.*] 

9.  Trial  (}  260*)— Ihstbuctions— Requests. 

Reqnestad  elurges  were  properly  refused 
where  those  which  were  correct  were  sufficient- 
ly covered  by  charges  given. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Djg.  H  '651-«5»;  Dec.  Dig.  §  260.*] 


10.  Dauages  a  221*)— Conibibdtost  Nbou- 
GfiNCE— Dnammoif  or  Rbootbbt— Fzini- 

XWG8. 

In  a  railroad  employe's  action  for  personal 
injuries  under  Employers'  Liability  Act  (Acts 
Slst  Leg.  [1st  Extra  Sess.]  c  10;  Rev.  Civ. 
St  lOlf  art.  6649),  it  is  the  better  practice  to 
have  the  jury  find  whether  plaintiff  was  negli- 
gent, and,  if  so,  to  find  the  damages  suBtalned 
by  him  and  the  extent  his  damages  are  dimin- 
ished  because  of  hia  own  negligence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §{  663-566;  Dee.  Dig.  {  221.*] 

Appeal  from  District  Court,  Harris  County. 

Action  by  T.  H.  Vernon  against  the  St. 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  AfBrmed. 

Andrews,  Ball  &  Streetman.  of  Houston,  and 
Claude  Pollard,  of  Kingsrllle  (Coke  K.  Bums 
and  W.  L.  Cook,  both  of  Houston,  of  cooa- 
sel),  for  appellant  John  Lovejoy  and  Pres- 
ley K.  Ewlng,  both  of  Houston,  for  appellee. 

McMEANS,  J.  T.  H.  Vernon  brought  this 
suit  against  the  St  Lonls,  Brownsville  & 
Mexico  Railway  Company,  a  corporation  op- 
eratlng  a  railroad,  to  recover  damages  for 
IKrsonal  Injuries  sustained  by  him  while  In 
the  employment  of  defendant  as  locomotive 
engineer  on  account  of  a  coIUslon  of  the 
freight  train  he  was  engaged  In  operating 
with  another  freight  train  standing  on  de- 
fendant's main  track  at  or  near  Its  station 
of  Brazoria.  Plaintiff  alleged  that  his  In- 
juries were  a  proximate  result  of  negligence 
of  the  defendant's'  agents  or  servants  In 
charge  of  the  standing  train  (1)  In  having 
tbat  train  on  the  main  track,  instead  of  on 
the  siding,  at  its  south  end.  and  (2)  in  fall- 
ing to  give  a  reasonable  or  adequate  warn- 
ing In  any  manner  of  the  standing  train  be- 
ing on  the  main  track,  and  (3)  In  failing  to 
have  the  switchboard  turned  red,  and  the 
switch  lined  op  for  the  approaching  train 
plaintiff  was  operating.  The  defendant,  after 
a  general  denial,  specifically  denied  the  par- 
ticulars of  negligence  alleged  against  it  and 
pleaded  for  contributory  negligence,  that 
plaintiff  approached  the  station  and  switch 
without  having  his  tralu  under  control,  and 
without  maintaining  a  reasonable  lookout 
and  at  an  excessive  rate  of  speed,  and  In 
excess  of  the  limit  prescribed  by  Its  rule  of 
25  miles  per  hour.  It  was  also  allege(}  that 
these  several  negligent  acts  were  the  sole' 
proximate  cause  of  plaintlfTs  alleged  injuries. 
It  was  further  alleged  that  plaintiff,  after  he 
actually  discovered  the  danger  of  collision, 
negligently  failed  to  make  all  reasonable  use 
of  the  means  at  band  to  stop  and  avoid  the 
collision,  and  that  thereby  he  brought  about 
his  own  Injuries,  and  should  not  recover. 
It  was  further  alleged  In  the  alternative  that, 
If  plalntlCf  did  not  In  fact  see  and  appreciate 
that  the  extra  freight  tr&In  was  on  the  main 
track  In  time  to  avoid  Injury,  his  failure  to 
see  and  appreciate  such  fact  was  due  to  hia 
negligent  failure  to  keep  a  proper  lookout. 
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and  ttiat  such  fallore  wu  the  proxiniate 
cause  of  Mb  Injuries. 

The  plaintiff,  in  reply  to  defendant's  an- 
swer, among  other  things,  alleged:  "That  the 
train  he  had  In  charge,  being  a  regular 
freight  train,  was  superior  and  had  the  right 
of  way  over  the  blocking  train,  which  was  an 
extra  freight  train,  and  inferior  and  subordi- 
nate to  said  train  in  his  charge ;  that,  com- 
ing Into  eald  station  late,  as  h^  did,  he  had 
a  right  to  expect,  and  to  rely  on  the  ex- 
pectation, that  the  defendant's  employes  In 
charge  of  said  inferior  train  would  exercise 
ordinary  care,  for  his  safety,  In  respect  there- 
of, and  under  the  rules  and  custom  of  the 
business,  as  practiced  by  defendant,  have 
said  Inferior  train  on  the  siding  at  or  near 
said  station  or  at  least  not  on  the  main 
track  in  the  location  It  waa,  and  that,  if 
said  train  was  so  located,  they  would  give 
him  the  signals  required  by  the  rules  In  such 
case,  or  at  least  reasonable  and  adequate 
warning  of  such  location  of  the  same,  and 
In  addition  would  line  up  the  switch  or  sldlnic 
for  his  train,  and  flag  the  same  accordingly ; 
that  the  defendant  had  established  no  rule 
requiring  a  superior  train,  such  as  that  In 
plaintiff's  charge  at  the  tlmi^  to  approadi  the 
station  under  control,  as  that  term  Is  used  by 
the  defendant;  in  drcnmstances  similar  to 
that  on  the  occasion  in  question,  but  only 
that  the  train  should  not  be  nm  eneedlng  SS 
miles  an  hour,  and  the  same  vas  being  nm 
by  plaintiff  well  within  that  limit  at  the 
time,  and  he  did  in  fact  keep  a  proper  look- 
out, as  he  approached  and  came  into  Uie  sta- 
tion, and  had  the  train  under  control,  all 
that  was  required  of  him,  and  after  his  ac- 
tual discovery  the  UocUng  train  on  the 
main  track  be  used  all  reasonable  means  at 
his  command  to  avoid  collMon  or  injury, 
and  he  was  throughout  in  the  exercise  of  that 
ordinary  care  usual  in  such  case,  and  which 
would  have  been  ample  to  avoid  a  oolli^on 
and  injury  had.  the  employes  of  the  blockins 
train,  as  he  had  the  right  to  expect,  and  re- 
lied on  their  doing,  exercised  due  care  In 
the  particulars  aforssald,  but,  •instead  of 
that,  they  were  guilty  of  negligence  in  hav^ 
lug  said  inferior  firdight  train  on  the  main 
track  in  the  position  and  manner  as  done, 
and  in  falling  to  place  such  inferior  train 
on  the  siding  at  or  near  said  station,  if  not 
entirely,  then  as  far  as  th^  could,  and  at 
the  south  Old  thereof  and  also  in  failing 
to  give  said  regular  fr^^t  train  In  charge 
of  plaintiff  the  signals  required  In  sacit  case, 
both  by  the  defendants  rules  and  the  custom 
at  its  business,  or  any  reasonable  or  adequate 
warning  of  the  location  of  said  freight  train 
<Hi  said  main  track,  and  also  in  tailing  to 
line  up  the  said  switch  or  siding  for  said 
regular  freight  train  In  diarge  of  plaintiff 
and  flagging  the  same  accordingly." 

A,  trial  before  a  Jury  resulted  in  a  ver^ 
diet  and  Judgment  in  feror  of  the  plaintiff 
for  917,500,  from  which  the  defendant  has 
appealed. 


The  facts  material  to  a  proper  disposition 
of  this  ap[>eal  are  as  follows:  Plaintiff,  Ver- 
non, was  in  the  service  of  defendant  as  a 
locomotive  engineer,  and  on  the  morning  of 
September  4,  1911,  was  engaged  as  sudi  In 
the  o[)eratlon  of  a  regular  freight  train  go- 
ing south  on  defendant's  railroad.  Under 
the  rules  and  custom  in  force  on  defendant's 
road,  the  train  being  operated  by  plaintiff, 
being  a  regular  train,  waa  superior  to  lr< 
regular  and  extra  freight  trains  also  being 
operated  over  the  road  at  the  same  tim& 
Under  the  rule  of  the  defendant,  it  was  the 
duty  of  those  operating  the  extra  train, 
when  meeting  a  train  of  the  superior  class, 
to  place  their  train  on  the  side  track  at 
least  Ave  minutes  before  the  time  of  ar- 
rival of  the  train  of  the  superior  class,  so 
that  the  latter  would  have  a  clear  main 
line  track.  It  was  also  a  rule  that.  If  a 
train  of  the  Inferior  class  does  not  arrive 
within  the  time  the  train  of  the  superior 
class  is  ordered  to  wait  tor  it,  the  latter 
may,  without  waiting  longer,  proceed  on  Its 
way.  It  was  also  a  rule  thai  whenev^  it 
became  necessary  to  protect  the  front  of  the 
train,  the  head  brakonan  should  go  for- 
ward' with  danger  signals  to  stop  any  train 
^m  that  dlrectiott.  This  rule  requires  that 
the  brakeman  must,  at  the  distance  ot  16 
telegraph  poles  from  his  train,  place  one 
torpedo  on  the  mgineer's  side;  he  must 
then  continue  to  go  at  least  the  distance  of 
HO  tdegrapfa  poles  from  tba  front  ot  his 
train,  and  place  two  torpedoes  on  the  rail 
on  the  eni^neer's  side.  00  feet  apart,  when 
he  may  return  to  a  pt^t  16  telegn^  poles 
distant  from  the  front  of  his  train,  where 
he  must  remain  until  an  approaddng  train 
has  been  stopped,  or  until  he  has  been  recall- 
ed by  a  whistle  of  his  engine.  In  case  the 
head  brakeman  is  unable  to  go  fbrward,  the 
rules  require  that  tbe  fireman  be  sent  in  his 
place.  There  was  also  a  printed  or  time 
card  rule  requiring  all  trains  to  approach 
"the  mA  of  double  tracks,  Junctions,  rail- 
road crossings  at  grade  and  drawbridges 
prepared  to  stt^  unless  the  swltdies  and 
signals  are  r^t  and  the  track  dear."  There 
was  a  rule  and  custom  on  that  road  to  ap- 
proach all  yards  and  yard  limits  under  con- 
trol; but  there  was  testimony  sufficient  to 
Justify  the  Jury  in  finding  that  this  rule  and 
custom  had  been  disregarded  and  abandoned. 
Tard  limits  are  defined  yard  limit  boards 
or  by  the  outer  swltdies  where  there  are  no 
yard  limit  boards.  At  Brasotla  there  were 
no  yard  limit  boards,  and  the  yard  Undts 
there  were  defined  by  the  outer  switches.  A 
railroad  owned  and  operated  by  the  state 
formed  a  Junction  there  with  defendant's 
road. 

The  defendant's  regular  train  in  charge  of 
plaintiff  as  engineer  waa  No.  547,  and  was  a 
superior  train  under  tiie  rules,  with  the  right 
of  way  to  the  main  line  over  Qie  train  with 
which  It  collided,  which,  was  No.  and 
which,  under  the  rules,  was  an  extra,  and  not 


Digitized  by 


Google 


Tex.) 


ST.  IJOUIS,  B.  *  IL  BT.  00.  T.  VEBKOH 


87 


of  the  same  daas  m  tlie  regular  train.  A 
teA^rapbic  order  was  adTtoed  to  both  trains^ 
dlrecUn;  tbB  regular  south-bound.  In  charge 
of  plaintiff,  to  wait  at  Brazoria  until  9 :2D 
In  the  mondng  for  extra  No.  645,  north- 
bound. nalntiff*8  train  reached  Brassoria 
that  morning  a  little  lat^  about  9'.27.  The 
evidence  warrants  the  conclusion  that  plain- 
tiff, coming  Into  Brasorfa  after  9:20,  had  a 
rig^t  to  assume  that  tbe  extra.  If  at  that  time 
It  had  arrived,  had  been  placed  on  the  side 
track,  and  that  the  main  line  was  clear  for 
him  to  pass  on  through  without  stopping. 
Plaintiff's  train  reached  Brazoria  around  a 
curve,  and,  after  coming  around  the  curve, 
when  he  crossed  the  bridge,  plaintiff,  being 
able  to  see  only  a  short  distance  ahead,  then 
saw  the  extra  train,  willed  afterwards  proved 
to  be  on  the  main  track,  but  which  he  then 
thought  was  on  the  side  track,  and  could  not 
then  tell  differently,  and  was  confirmed  in 
this  view,  because,  under  the  rules,  it  should 
have  been  on  the  side  track,  or  he  should 
hare  been  warned  If  it  was  not,  and,  besides, 
the  switch  target  was  turned  white,  which  Id^ 
dicated  that  the  switch  was  lined  up  for 
the  main  track,  and  not  for  the  side  track, 
when,  under  the  evidence,  It  should  have  been 
lined  up  for  the  side  track,  if,  for  any  rea- 
son, the  standing  train  was  left  on  the  main 
tra(^  If  the  swlteh  had  been  lined  up  for 
the  side  track,  tbe  switchboard  would  have 
shown  red,  and  not  white.  When  plaintiff 
discovered  that  the  extra  train  was  on  tbe 
main  line,  he  was  distant  about  2%  to  8 
t^egraph  poles  from  same;  but  he  remained 
on  his  engine^  using  the  means  at  his  com- 
mand to  avert  a  collision,  and  only  at  the 
last  moment  Jumped  from  the  oi^e  just 
before  a  colUsUm  took  place»  and  waa  tbere^ 
Injured. 

^e  erldence  warranto  the  conclusion  and 
we  find  tliat  the  extra  north-bound  freight 
reached  Brazoria  In  ample  time  to  be  placed 
on  the  side  track  before  plalntUTs  train 
reached  there^  b^it  that  this  was  not  done, 
and  the  extra  was  left  standing  on  the  main 
line;  that,  notwithstanding  the  employes  in 
charge  thereof  were  apprised  and  knew  that 
plaintiff's  train  vras  coming,  they  sent  out  no 
flagman,  or  otherwise  gave  warning  to  plain- 
tiff that  the  main  line  was  obstructed  by 
th^  train,  as  the  rules  required  them  to  do 
In  sncb  case,  nor  did  they  turn  the  switch  for 
the  side  track,  which  would  have  caused  the 
switch  board  to  show  red  Instead  of 'white, 
although  one  of  the  ctew  had  been  sent  back 
to  do  80,  bat  with  ample  time  n^lected  to 
do  it  The  acnses  offered  for  not  placing 
tbe  extra  on  the  side  track  were  that  the 
locomotive  drawing  It  was  in  bad  order,  and 
did  not  have  enough  steam  to  have  started 
again  had  It  gone  Into  the  siding,  and  not 
mough  steam  to  pump  the  brakes  off,  and, 
besides,  there  were  cars  on  the  side  track 
In  snffident  number  to  prevent  the  entire 
train  to  go  In,  and  would  have  left  a  part  of 


it  on  the  main  lln&  No  excuse  was  offered, 
at  least  none  has  been  called  to  oor  attention, 
for  the  fiillnre  of  the  crew  of  the  extra  to 
give  the  warnings  to  the  on-coming  regular 
that  the  main  line  was  obstructed,  as  Requir- 
ed by  the  rules.  The  speed  limit  on  defend- 
ant's road  was  2S  miles  an  hour.  Plaintlfl 
came  into  Brazoria  at  a  speed  of  18  to  20 
miles  on  hour,  and  hla  train  was  not  under 
control  as  that  phrase  In  the  rules  is  under- 
stood. As  before  stated,  however,  there  was 
evidence  from  which  the  jury  might  have 
found  that  the  rule  requiring  trains  to  run 
Into  stations  such  as  Brazoria  under  control 
and  at  a  less  rate  of  speed  than  2S  miles  an 
hour  had  been  habitually  violated,  disregard- 
ed,  and  abandoned. 

On  this  point,  the  plaintiff  testified:  **I 
had  my  train  under  perfect  control  at  ttiat 
time  with  respect  to  the  usage  and  custom 
of  the  budness,  as  conducted  by  tbe  defend- 
ant at  that  time.  There  was  no  rule  that  re- 
quired me  to  have  my  train  under  control  In 
the  sense  of  being  able  to  stop  within  the 
range  of  my  vision ;  they  bad  no  such  rule ; 
I  never  received  any  Instructions  or  orders 
to  do  that.  The  custom  and  course  of  the 
business  as  to  superior  trains  comli^  into  a 
station  like  that  under  the  drcumstancffl  of 
this  occasion — the  Inferior  train  was  supposed 
to  be  in  tbe  siding;  the  superior  train  waR 
not  even  supposed  to  know  that  they  were 
on  earth  at  that  time,  when  I  wait  into 
Brazoda  after  9:20.  There  was  no  restraint 
on  my  speed  In  running  through  there  at 
that  time  beyond  this  rule  of  26  miles  an 
hour.  I  did  not  receive  any  orders  or  Instruc- 
tions not  to  exceed  or  run  at  any  less  speed 
than  that"  He  further  testified:  "As  I 
came  there,  approaching  the  station,  the 
svrltches  appeared  to  be  all  right  and  clear. 
My  belief  was,  until  I  discovered  this  extra 
on  the  main  line,  that  it  was  that  way ;  If 
it  hadn't  been,  I  wouldn't  have  went  around 
there  like  I  did.  I  would  have  went  around 
there  pre^tared  to  stop." 

Another  witness,  Henry  Teague,  testified: 
"The  target  of  the  switch  b^ng  white  would 
indicate  a  clear  track.  •  •  •  i  gald  that 
a  white  target  indicated  that  the  main  line 
was  a  clear  trade,  clear  for  the  main  line. 
The  switch  Indicated  that  you  have  got  a 
dear  track  at  the  swltdi;  yon  have  got  a 
dear  main  line." 

[1.2]  The  witness  Rebuck's  testimony  on 
this  point  was  substantially  the  sam&  How- 
ever, there  was  other  testimony  that  contro- 
verted theirs.  Under  all  the  evidence  we 
conclude  that  the  Jury  were  authorized  to 
find  that  the  defendant's  agents  and  sorants 
in  charge  of  the  extra  were  guilty  of  negli- 
gence towards  plaintiff  in  failing  to  have 
their  train  on  the  side  track  and  the  main 
line  clear  by  the  time  of  the  arrival  of  the 
regular  train,  of  which  plaintiff  was  the  en- 
gineer, or,  if  not,  they  were  guilty  of  negli- 
gence toward  him  in  failing  to  warn  plain- 
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tiff  that  the  main  line  track  was  obstructed 
by  th^  train,  and  In  falling  to  turn  the 
switch  for  the  ^de  track,  and  that  such  neg- 
ligence was  a  proximate  cause  of  the  plain- 
tiff's Injuries. 

The  court's  charge  to  the  Jury  was  full, 
and  fair,  and  an  admirable  presentation  of 
the  law  as  applied  to  the  facts,  and  It  Is 
here  given  lu  full: 

"(1)  In  passing  on  the  Issues  submitted  to 
you  by  the  court,  you  must  be  governed  by 
the  law  given  In  the  court's  Instructions, 
which  you  will  consider  in  their  entirety,  and 
not  In  separate  and  detached  parts  alone; 
but  you  ^re  the  exclusive  Judges  of  the  facts 
submitted  to  your  determination,  and  of  the 
weight  of  the  evidence,  and  of  the  credibility 
of  the  witnesses. 

"(2)  Under  statutes  now  In  force,  known  as 
the  Elmployers'  liability  Act,  It  Is  provided 
that  a  corporation  operating  a  railroad  In 
this  state  shall  be  liable  In  damages  to  any 
of  Its  employes  suffering  Injury  proximately 
caused  by  negligence  of  Its  agents  or  em- 
ployes, and  that  the  fact.  If  a  fact,  that  the 
Injured  employ^  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery, 
but  that  In  such  event  the  damages  shall  be 
diminished  by  the  Jury  In  proportion  to  the 
amount  of  negligence  attributable  to  such  em- 
pIoy&  Under  these  statutes,  an  employer, 
Buch  as  defendant,  Is  not  an  Insurer  of  the 
aafe^  of  its  employes,  but  negligence  of  its 
employes,  if  committed  within  the  scope  of 
their  employment  towards-  another  employ^ 
Is  chargeable  to  sach  employer,  and  deemed  lu 
law  Its  own. 

'NegVLgeDce?  aa  used  her^  means  a 
want  of  ordinary  care  to  another  to  whom 
care  la  due,  and  by  'ordinary  care'  is  meant 
such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  simi- 
lar circumstances.  'CSontribntory  n^UKence* 
means  such  act  or  omission  on  the  part  of  a 
plaintiff  as  an  ordlnarl^  pmdent  person  would 
not  do  or  suffer  under  similar  circumstances, 
which,  concurring  with  a  negligent  act  or 
omission  of  a  defendant,  becomes  a  proximate 
cause  of  an  Injury.  By  'proximate  cause'  of 
an  injury  la  not  necessarily  meant  the  near- 
est time  or  physical  seqaence,  but  Is  meant  a 
cause  without  which  the  Injury  would  not 
have  happened,  and  from  which  the  Injury  In 
question,  or  some  like  Injury,  might  reason- 
ably have  been  anticipated  as  a  natural  and 
probable  consequence. 

"(4)  If  you  believe  from  the  evidence  that 
the  defendant's  employes  In  charge  of  the 
extra  train,  or  any  of  them,  had  that  train 
on  the  main  track  In  the  position  you  may 
find  It  was,  or  that  such  employes  or  employ^ 
failed  to  flag  the  regular  freight  train  in 
charge  of  plaintiff,  or  to  give  any  signal  or 
warning  of  the  location  of  said  extra  train 
on  the  main  track,  or  that  such  employes  or 
employe  failed  to  line  up  the  switch  or  siding 
for  said  regular  freight  train,  then,  If  yon 


further  believe  from  the  evidence  that  such 
conduct  on  the  part  of  such  employes,  or  any 
of  them,  in  any  or  all  of  the  particulars  above 
submitted,  was  negligence  towards  plalnjiff, 
that  is,  a  failure  to  exercise  towards  him 
such  care  as  ordinarily  prudent  persons  would 
have  exercised  under  the  same  or  slfn^lnr  cir- 
cumstances, and  that  such  negligence,  If  any, 
was  a  proximate  cause,  as  before  defined,  of 
alleged  Injuries  to  plalntlS,  then  he  is  en- 
titled to  recover,  and,  if  you  so  find,  return 
your  verdict  in  his  favor. 

"(5)  The  burden  is  upon  the  plaintiff  to 
prove  the  facts  necessary  to  entitle  him  to 
recover,  as  above  submitted  to  you  by  the 
court,  and,  unless  such  facts  are  proved  by  a 
preponderance  of  the  evlden<»,  to  be  condder- 
ed  by  you  lu  Its  entirety,  then  return  your 
verdict  In  favor  of  the  defendant  If  yon  do 
not  believe  from  the  evidence  that  the  em- 
ployes, or  any  of  them,  in  chaise  of  the  extra 
train,  under  and  in  view  of  the  attendant  cir- 
cumstances, failed  to  exercise  such  care  as 
an  ordinarily  iprudent  person  or  persons 
would  have  exercised  under  the  same  or  simi- 
lar drcnmstancea.  In  having  the  extra  on 
the  main  track  in  the  position  you  may  find 
it  was,  or  lu  falling  to  flag  or  signal  or  warn 
the  regular  freight  train  in  charge  of  plain- 
tiff of  the,  location  of  the  extra  on  the  main 
track,  if  they  did  so  fail,  or  In  falling  to  line 
up  the  switch  or  siding  for  said  regnlar 
freight  train,  If  they  did  so  fail,  or  if  you 
do  not  believe  that  the  employfe  In  charge  of 
said  extra  train,  or  any  of  them,  could,  in  the 
exercise  of  ordinary  care,  as  before  defined, 
reasonably  have  foreseen  a  ct^lslon  and  In- 
jury to  plaintiff,  or  a  like  injury,  as  a  natural 
and  probable  reanlt  of  having  the  extra  on 
the  main  track  in  the  position  yon  may  find 
It  was,  or  as  a  natural  and  probable  result 
of  foiling  to  flag  or  signal  or  warn  the  regu- 
lar freight  tcaia  at  the  location  of  the  extra 
on  ttie  main  track.  If  they  did  bo  foil,  or  as  a 
natural  and  probable  result  ot  falling  to  line 
up  said  switch  or  siding  for  the  regnlar 
freight  train,  if  they  did  so  foU,  then,  in 
^thOT  or  both  of  these  altematlre  events,  re- 
turn your  verdict  for  the  defendant 

"(6)  If  you  believe  from  the  evidence  that, 
under  and  In  view  of  the  rules  relied  on  by 
the  defendant  or  the  custom  and  usage  o£ 
the  business  as  yon  may  find  it  or  independ- 
ent of  such  rules  and  such  custom  or  usage, 
the  plaintiff  approached  or  came  into  the 
yard,  at  the  north  opening  of  the  switch  in 
question,  without  having  the  train  In  hia 
charge  under  control,  such  as  the  evidence 
may  show  you  was  proi>er,  and  that  such  act 
was  a  want  of  ordinary  care,  that  is,  a  fail- 
ure on  his  part  to  exercise  such  care  as  an 
ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circum- 
stances, or  if  you  believe  that  plaintiff  so  ap- 
proached or  came  Into  such  yard  without 
keeping  a  proper  lookout,  and  that  such  was 
a  want  of  ordinary  care  on  bis  par^  or  It 
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Ton  b^Uere  that  be  so  approached  or  came 
into  such  yard  at  a  speed  Id  excess  of  that  at 
which  a  person  of  ordhiary  prudence  would 
have  operated  the  train  uuder  like  circum- 
stances, or  Id  excess  of  25  miles  per  hour, 
then  he  was  guilty  of  negligence. 

"(7)  If  you  believe  from  the  evidence  that 
negligence  on  the  part  of  plaintiff  as  Just 
submitted  to  you.  If  any,  was  the  sole  proxi- 
mate cause  of  alleged  injuries  to  him,  if  any, 
or  If  you  believe  that,  as  he  was  approaching 
with  the  train  In  his  charge,  he  saw  and  ap- 
preciated the  fact  that  the  extra  freight  train 
was  on  the  main  line  In  snfficl^t  time  for 
him,  by  the  use  of  the  means  at  hand,  to  avoid 
*  a  collision  or  injury,  and  that  he  then  failed 
to  make  all  reasonable  use  of  the  means  at 
hand  to  avoid  a  collision  and  injury,  and 
thereby  brought  about  his  alleged  Injuries, 
If  any,  then  return  your  verdict  for  the  de- 
fendant  Under  the  second  alternative  Just 
submitted,  failure  of  plaintiff  to  u«e  all  rea- 
sonable means  at  hand  to  avoid  collision  or 
Injury  after  he  actually  saw  and  appreciated 
the  fact  that  the  extra  was  on  the  main 
track,  if  he  did  so  fail,  would  be  the  sole 
proximate  cause  of  his  Injury,  if  any,  and 
negligence,  if  any,  of  defendant's  employes 
operating  the  extra  train  would  in  that  event 
be  a  remote  cause,  and  not  actionable. 

"(8)  If  you  believe  from  the  evidence  that 
Diligence  on  the  part  of  plaintiff.  If  any,  as 
sabmltted  to  yoa  by  the  court,  and  negM- 
geace  on  the  part  of  the  defendant,  if  any,  as 
submitted  to  you  by  the  court,  were  concur- 
rent proximate  causes  of  alleged  Injuries  to 
plaintiff.  If  any,  then  yon  will  diminish  the 
damages  to  jdaintlff,  if  you  find  him  entitled 
to  recover,  In  proportion  to  the  amount  of 
Diligence  yon  Ond  attributable  to  him. 

"(9)  If  yon  do  not  believe  from  the  evl- 
dmoe  that  plaintiff  was  guilty  of  any  negli- 
gence on  the  occasion  In  question,  as  alleged 
1^  defendant,  or  sabmltted  to  yon  by  the 
court,  then  yon  will  not,  it  yon  find  plaintiff 
entitled  to  recover,  diminish  his  damages 
anything  on  account  of  contrlbatory  negli- 
gence. 

"(10)  If  your  verdict  is  in  favor  of  the 
plaintiff,  then  yon  will,  in  view  of  and  sub- 
ject to  the  foregoing  instructions,  assess  his 
dam^Eos  at  such  sum  as  you  bdteve  tnmi 
the  evidence  to  be  fair  and  jnst  compensa- 
tion for  the  lnjnil«  alleged  and  proved  to 
Iwve  Xteai  suffered  by  plaintiff  on  the  occa- 
sion in  question,  if  any,  taking  into  consid- 
eration as  elements  of  damage^  so  far  as 
shown  by  the  evldenoe'  to  be  a  natural  and 
Iffobable  result  of  such  injnries,  if  at  all, 
mental  and  physical  pain  to  him  therefrom, 
If  any,  including  such  as  he  will  In  reasonable 
probability  suffer  Ihereftom  In  the  future,  if 
any,  and  also  the  reasonable  value  of  time 
lost  to  him  from  such  injuries  down  to  the 
trial,  if  any,  and  also,  such  sum,  if  paid  now, 
as  will  be  fair  and  Just  compensation  to  him 
for  his  diminished  capacity,  from  such  In- 


juries, to  labor  and  earn  money  in  the  future, 
if  any. 

"(10a)  If  you  believe  from  the  evidence 
that  the  Injuries  complained  of  by  plaintiff 
In  his  petition  are  in  part  the  result  of  a 
former  accident,  then,  to  that  extent,  allow 
him  nothing  therefor,  as  you  can  take  into 
consideration  herein  only  such  Injuries  as 
you  find  from  the  evidence  proximately  re- 
sulted from  the  accident  in  question,  if  any." 

Appellant's  first  assignment  of  error  com- 
plains of  the  eighth  paragraph  of  the  fore- 
going charge,  which  reads:  "If  you  bdleve 
from  tbe  evidence  that  n^ligence  on  the  part 
of  the  plaintiff.  If  any,  as  submitted  to  you 
by  tbe  court,  and  negligence  on  the  part  of 
defendant,  if  any,  as  submitted  to  you  by 
the  court,  were  concurrent  proximate  causes 
of  alleged  injuries  to  plaintiff,  if  any,  then 
you  will  diminish  tbe  damages  to  plaintiff,  if 
you  find  lilm  entitled  to  recover,  In  proportion 
to  the  amount  of  negligence  yon  find  attrib- 
utable to  him." 

tHie  ground  of  complaint  u^^  in  the 
first,  second,-  third,  and  fourth  propositions 
under  this  assignment  is  that  under  the 
quoted  paragraph  of  the  charge  the  Jury 
were  permitted  to  find  negligence  on  plain- 
tiff's part  in  falling  to  come  into  the  station 
of  Brazoria  with  his  train  under  control, 
and  to  combine  as  concurrent  cause  such 
negligence.  If  found,  and  negligence  on  the 
part  of  defendant,  if  found,  in  having  tbe 
extra  on  the  main  track  In  the  position  it 
was,  And  in  falling  to  flag  the  regular  frdght 
train  In  charge  of  plaintiff,  and  in  falling  to 
give  any  signal  or  warning  of  the  location 
of  the  extra  on  the  main  line,  and  in  falling 
to  line  np  the  switch  or  siding  tor  the  regu- 
lar freight;  whereas,  it  contends  that  It  Is 
the  law  tlmt  the  negligence  of  the  plaintiff 
so  found  would  be  the  sole  proximate  cause, 
and  the  negligence  of  the  d^ndant  so  found 
would  be  only  a  remote  cause,  and  In  this 
respect  the  paragraph  was  erroneous. 

As  we  understand  Reliant* s  ctmtentlon 
as  presented  In  tbe  very  elaborate  and  able 
brief  of  its  counsel.  It  Is  simply  this:  Con- 
ceding that  appdlanfs  servants  were  guilty 
of  negligence  towards  plaintiff  In  some  or  all 
of  the  particulars  above  stated,  and  that 
without  snch  negligence  plaintiff  would  not 
have  been  hurt,  yet  the  evidence  showed  that 
plaintiff  was  guilty  (tf  negligence  In  coming 
into  the  station  of  Brazoria  without  having 
his  train  under  control  (and  we  may  concede 
that  the  evidence  was  sufficient  to  raise  the 
Issue  of  his  negligence  in  that  regard),  and 
that  without  such  negligence  on  his  part  he 
would  not  have  been  injured,  and  that  there- 
fore his  negUg^ce  broke  the  causal  connec- 
tion between  the  negligence  of  tbe  agents  of 
appellant  In  charge  of  the  extra  in  the  par- 
ticulars mentioned  and  the  injury  of  plain- 
tiff, leaving  plaintiff's  negligence  the  sole 
proximate  cause  of  tbe  Injuries,  and  tbe  de- 
fendant's negligence  at  most  only  a  remote 
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cause,  and  that  therefore  he  was  not  entitled 

to  recover. 

We  will  not  undertake  to  follow  at  length 
appellant's  argument  in  rapport  of  this  con- 
t^tlon.  The  contention  here  made  would  be 
applicable  In  determining  liability  of  the  de- 
fendant as  it  exists  at  common  law  and  as 
applied  by  the  courts  of  this  state  prior  to 
the  passage  of  Uie  Emidoyers'  Liability  Act 
As  we  undwstand  it,  the  mie  urged  by  ap- 
pellant is  the  same,  in  effect,  as  that  former- 
ly glTm  by  the  courts  of  this  state  for  the 
b<ddihg  that  ctmtributory  negligence  of  the 
^intiff  was  an  absolute  bar  to  his  right 
of  recovery  evoi  where  It  was  Indisputably 
shown  that  the  defendant's  negligence  was  a 
cwtributing  cause  of  the  injury.  Some  of 
the  authorities  base  the  reason  of  the  rule 
upon  the  view  that,  where  plaintiff's  negli- 
gence contributed  to  the  injury,  his  contrib- 
utory negligence  breaks  tl»  causal  connection 
betwew  the  injury  and  defendant's  n^ll- 
gence ;  in  other  words,  his  negligence  is  the 
proximate  cause,  and  not  the  negligence  of 
defendant.  Among  the  authorities  that  so 
hold  are  2  Labatt  on  the  Law  of  Master  and 
Serrant.  p.  2234  ;  2  Oooley  on  Torts,  pp. 
1411,  1412,  1414;  1  Shearman  &  Red.  on 
Negligence,  p.  88;  Wharton  on  Negligence, 
pars.  300,  303,  133.  On  the  other  hand,  oor 
Supreme  Court  has  stated  the  reason  of  the 
rule  as  follows:  "The  reason  why  a  person 
who,  If  guilty  of  contributory  n^llgence  con- 
tributing to  his  own  injury,  cannot  recover 
Is  because  the  policy  of  the  law  will  not  ordi- 
DETlly  permit  one  to  recover  who  is  himself 
at  fault"  Hays  v.  Railway,  70  Tex.  607,  8 
S.  W.  493,  8  Am.  St  Rep.  624.  In  Railway 
V.  Sympkins.  54  Tex.  619,  38  Am.  Rep,  632,  it 
is  said:  "If  a  party  be  wrongfully  on  the 
track  under  such  circumstances,  or,  being 
there,  acts  in  sncb  a  way  as  to  be  himself 
the  proximate  cause  of  bis  own  Injury,  he 
wUl  be  precluded  from  recovery  on  grounds 
of  public  policy,  as  being  himself  guilty  of 
contributory  negligence.  Although  the  com- 
pany's agents  may  have  failed  In  proper 
watchfulness,  the  injured  person  is  regarded 
as  being  himself  too  directly  a  cause  of  the 
Injury  to  be  allowed  to  complain.  It  is  not 
that  no  wrong  has  been  done  by  the  company 
in  the  negligence  of  its  ag^ts,  but  that  the 
injured  party  is  precluded  from  complaining 
oC  that  wrong."  To  the  same  effect,  are 
Railway  v.  Adams,  44  Tex.  Civ.  App.  288,  98 
S.  W.  224,  and  Railway  v.  Olds,  112  S.  W. 
792.  But  the  reason  for  the  former  rule 
that  denied  a  recovery  to  a  plaintiff  whose 
own  negligence  contributed  to  his  injury  is 
beside  the  question  now  before  us. 

[3]  That  was  the  law  before  the  adoption 
of  the  Employers'  Liability  Act,  and  It  will 
be  presumed  that  the  Le^slature  knew  the 
law  at  the  time  the  act  was  adopted,  and  In- 
tended to  take  away  from  it  some  of  its 
rigors.  The  act  is  as  follows:  "That  in  all 
actions  hereafter  broofl^t  against  any  such 


common  carrier  by  [or]  railroad  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  personal  injuries  to 
an  employs.  •  •  *  The  fact  that  tlie  em- 
ployS  may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  Juiy  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  radk  employe."  Acts  (1st  Extra 
Sees.)  1909,  p.  280;  Bevlsed  Statutes  1911, 
art  6649. 

[4]  lUs  act  changes  the  rule  of  the  com- 
mon law  whi(A  precludes  tlie  injured  employ^ 
from  recovering  where  his  negligmce  con- 
tributed to  his  injury,  and  substltuteB  there- 
for a  denial  of  recovery  for  only  radi  an 
amount  as  the  Jury  may  detennine  from  the 
evidence  is  attributable  to  his  negligence. 
The  question  here  presented  la  not  a  new  one 
in  this  court  for  subetantially  the  same 
question  was  presented  and  overruled  in 
Houston  Belt  &  Terminal  Company  v.  Woods, 
149  S.  W.  376;  writ  of  error  refused.  We 
quote  from  the  opinion:  *'By  a  second  prop- 
osition under  the  second  assignment  it  is 
contended  that  it  was  error  for  the  court  in 
the  part  of  the  charge  complained  of  to  sub- 
mit to  the  Jury  whether  the  negligence  of 
defendant  if  shown.  In  providing  lighting 
which  was  insufficient  and  not  reasonably 
safe  was  the  proximate  cause  of  the  Injury, 
and  death  of  John  Woods,  for  the  reason, 
as  it  contends,  the  undisputed  testimony 
shows  that  the  alleged  injury  to  John  Woods 
was  caused  by  his  own  voluntary  act  in  tak- 
ing the  lighted  lantern  into  a  place  of  dan- 
ger, in  violation  of  orders  and  instructions, 
when  It  was  not  necessary  for  him  to  do  so, 
and  that  such  voluntary  act  on  his  own  part 
intervened  between  the  alleged  negligence  of 
defendant  and  the  injury,  and  became  Itself 
the  proximate  and  superv^iing  cause,  with- 
out which  the  injury  would  not  have  occur- 
red, thus  leaving  the  alleged  negligence  of 
def^dant  remote  in  its  relation  to  the  In- 
Jury,  and  not  actionable  in  law.  The  claim 
of  broken  causal  connection  because  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased, if  it  (X)uld  be  allowed,  would  have  the 
effect  of  entirely  abolishing  the  doctrine  of 
contributoiy  negligence  In  every  case.  The 
negligence  of  defendant  was  a  contlnoing  neg- 
ligence, and.  if  it  resulted  in  the  injury  and 
death  of  Woods,  was  the  proximate  cause 
thereof;  and  the  only  effect  of  Woods'  con- 
tributory negligence  would  be  to  bar  a  re- 
covery therefor  under  the  law  as  it  stood 
prior  to  the  adoption  of  the  act  of  April  13. 
1909 ;  but  since  the  adoption  of  that  act 
the  only  effect  of  contributory  negligence  of 
the  injured  party  would  be,  not  to  bar  a 
recovery,  but  to  diminish  the  damages  in 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  injured  employes." 

The  first  four  propositions  under  the  aa- 
sigiiment  are  overruled. 

By  its  fifth  proposition  under  the  first  aa- 
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dgnment  appelant  aaserts  tbat  under  the 
-eightli  paiasraph  of  the  court* a  charge,  above 
quoted,  it  was  left  for  the  iurj  to  say  wheth- 
er or  not,  if  plalnUff  had  been  found  negli- 
gent In  not  having  his  train  properly  under 
control,  Buch  negligence  waa  a  contribatlng 
or  concarrent  proximate  cause  with  negli- 
gence of  the  defendant;  whereas,  It  contends 
that  the  law  la  that.andi  negligence  of  plain- 
tiff, it  Bhown,  would  necessarily  be  a  con- 
tnrrent  and  proximate  cause,  and  reCers  to 
the  cases  of  Railway  v.  McCoy.  90  Tex.  264, 
38  8.  W.  36:  Hallway  t.  Rowland,  90  Tex. 
365,  38  S.  W.  7B6;  Culpepper  T.  Railway, 
90  Tex.  631,  40  S.  W.  386,  and  other  cases  In 
support  of  Its  contention. 

In  the  cases  referred  to  the  court  charged 
the  Jury  on  the  question  of  plalntlfTs  con- 
tributory negligence,  and  submitted  the  ques- 
tion as  to  whether  such  contributory,  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury  In  such  a  form  as  to  mislead  the  Jury, 
and  to  Impress  upon  their  minds  that,  al- 
though the  plaintiff  was  guilty  of  negligence 
in  doing  an  act  wMch  necessarily  caused  his 
Injury,  they  might  yet  find  for  him.  If  they 
found  it  did  not  contribute  to  his  Injury,  and 
it  was  held  that  such  a  charge  was  erroneous, 
-and  required  a  reversal  of  the  Judgment  No 
such  vice  la  found  in  the  portion  of  the 
charge  here  complained  ot  A  similar  com- 
plaint was  made  of  a  charge  In  Railway  t. 
I^ter,  99  Tex.  221,  89  S.  W.  752,  and  our 
Supreme  Court,  in  passing  upon  the  point, 
uses  the  following  language:  "This  question 
has  been  presented  to  this  court  so  frequently 
of  late  tiiat  it  su^ests  the  propriety  of  call- 
ing the  attention  of  the  bar  to  the  following 
cases  upon  which  the  objection  is  based  (dt- 
ing  the  McCoy,  Rowland,  and  Culpepper 
Oisesl.  Chief  Justice  Uaines  wrote  the  opin- 
ion in  each  of  those  cases,  and  carefully  dis- 
tinguished the  cliarges  being  then  examined 
from  charges  like  this.  The  charges  in  those 
cases  were  held  to  be  erroneous,  because  they 
submitted  the  question  as  to  whether  the  neg- 
ligent act  contributed  to  the  Injucy  In  sncb 
form  as  to  mislead  the  Jury,  and  to  impress 
upon  their  minds  that,  although  the  plaintiff 
waa  guilty  of  negligence  In  doing  an  act 
whldi  necessarily  caused  his  injury,  they 
might  yet  find  for  the  plaintiff,  If  they  found 
it  did  not  contribute  to  his  Injury." 

In  Parks  t.  San  Antonio  Traction  Com- 
pany, 100  Tex.  222,  94  S.  W.  831,  98  8.  W. 
1100,  it  is  held,  in  effect,  that  a  cha^  stat- 
ing gi^erally  the  law  gorendng  the  defensa 
of  contributory  negligence,  which  directs  a 
Terdlct  for  defendant,  1^  from  the  eridence^ 
BiHdi  n^Iigenoe  Is  found  to  have  existed,  and 
to  luTe  proximately  contrUmted  to  cause 
plalntUTs  injary,  Is  not  afflrmatlTe  error 
against  defendant,  though  the  evidence  was 
oonclntfTe  that  the  act,  if  negligent,  was  also 
a  proximate  cause. 

[S]  We  hold  that  the  charge  in  the  respect 
in  whl^  It  Is  here  complained  of  was  not 


afRrmattTe  error,  nor  was  It  mldeadlng  or 
confusing  as  complained  tn  the  sixth  propo- 
rtion. The  first  asslgnmoit  and  all  the  prop- 
o^dtlona  thereunder  are  overruled. 

Under  the  second  and  third  assignments  of 
error  appellant  presents  the  proposition  that 
the  court  erred  In  the  ninth  paragraph  of 
Its  charge  in  telling  the  Jury  that,  If  they 
did  not  believe  from  the  evidence  that  plaln- 
tiff  was  guilty  of  any  negligence  on  the  oc- 
casion of  the  collision,  as  submitted  by  the 
court,  they  would  not  diminish  plaintiff's 
damages  In  the  event  they  found  he  was  en- 
titled to  recover,  and  In  the  tenth  paragraph 
of  the  charge,  which  states  the  elements  of 
damage.  The  contention  here  made  Is  that 
it  waa  error  to  confine  the  Jury  to  the  con- 
tributory negligence  of  plaintiff  In  the  par- 
ticulars pleaded  by  defendant  and  submitted 
i^.  the  charge,  but  that,  if  on  the  trial  acts 
of  plaintiff  were  proved  which  raised  the 
issue  of  plaintiff's  contributory  negligence, 
they  should  have  been  submitted,  although 
not  alleged.  It  is  contended  that  plaintiff's 
own  testimony  showed  his  contributory  neg- 
ligence, where  he  says,  In  effect,  that  he  as- 
sumed that  the  main  Une  was  clear  because 
the  switch  target  showed  white,  and  that  he 
acted  partly  on  this  assumption  in  coming 
into  the  switch  at  the  rate  of  speed  he  did. 
Defendant  did  not  plead  that  plaintiff  was. 
contributorily  negllcent  In  this  regard;  but 
it  argues  that  under  the  Employers'  Uablllty 
Act  the  conunon-law  rule  in  vogue  in  Texas 
that  the  burden  upon  the  issue  of  contribu- 
tory negligence  is  upon  the  defendant  has  been 
abrogated,  or  at  least  the  rule  that  contribu- 
tory negl^ence  must  be  specifically  pleaded 
Is  of  necessity  abolished  by  the  act. 

There  can  be  no  question,  we  think,  that 
plalntiiTs  testimony  did  not  make  him  prima 
fticle  guilty  of  contributory  negligence  as  a 
matter  of  law,  but  at  most  only  raised  the 
Issue  of  such  negligence  on  his  part,  and  that 
it  did  raise  such  issue  Is  doubtfuL  He  did 
not  testify  that  he  relied  entirely  on  the 
switch  target  being  white  instead  of  red; 
but  all  his  testimony  shows  that  he  reasona- 
bly anticipated  the  extra  freight  was  on 
the  aide  track  as  it  should  have  been,  or,  if 
not,  that  the  switchboard  would  have  been 
turned  to  show  red  instead  of  white,  lining 
up  the  trai^  for  the  aiding,  and  that.  In  ad- 
dition, he  would  have  recrtved  due  warning, 
as  he  ought,  of  the  presence  of  the  extra  on 
the  main  track,  that,  until  he  had  reason 
to  apprehend  the  contrary,  It  was  proper  for 
him  to  mn  his  train  at  any  rate  of  speed 
within  the  limit  prescribed  by  the  rule  ot  2S 
miles  per  hour,  and  that  as  soon  as  he  did 
discover  that  the  extra  was  on  the  main 
line  he  used  every  means  at  hand  to  avoid 
the  collision  and  injury. 

[I-B]  It  wUl  be  thus  seen  that  the  testi- 
mony not  only  did  not  show  negligraice  on 
plaintiff's  part  as  a  matter  of  law  on  account 
of  his  assumption  of  a  clear  trade  because 
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of  the  switch  target  being  white,  but,  if  be- 
lieved by  the  jury,  he  -was  thereby  exon- 
erated from  any  negligence  whatever.  But 
we  cannot  agree  with  appellant's  counsel 
that  the  act  referred  to  has  abrogated  the 
common-law  rule  placing  the  burden  of 
pleading  and  proving  contributory  negligence 
of  the  plaintiff  npon  the  defendant  The 
act  itself  does  not  abolish  the  defense  of  con- 
.  trlbutory  negligence,  but  recognizes  it  True, 
the  defense  ia  a  qualified  one;  but  to  the 
extent  it  Is  allowed  and  recognized  it  is  per- 
fect It  will  not  allow  the  defendant  to  es- 
cape all  the  consequences  of  Its  wrong  merely 
because  the  plaintiff  has  contributed  thereto 
by  his  wrong ;  but  It  requires  a  defendant  to 
respond  in  damages  for  all  the  injuries  its 
wrong  Inflicts,  less  the  proportion  thereof 
that  the  plaintiff  contributes  thereto  by  his 
negligence.  When  plaintiff  alleges  and 
proves  facts  which  show  that  he  has  been 
hurt  as  a  result  of  another's  negligence,  he 
has  done  all  that  the  law  requires  of  him  in 
order  to  a  recovery.  If  the  defendant  would 
escape  so  much  of  the  consequences  of  its 
wrong  as  the  plaintiff  by  his  n^llgence  has 
wrought  to  himself,  then  It  should  plead  and 
prove  it  Bosenbaum  Grain  Co.  v.  Mitchell, 
145  S.  W.  1188.  It  is  only  where  the  proof 
made  by  plaintiff  shows  that  he  is  prima 
facie  guilty  of  contributory  negligence  as  a 
matter  of  law  that  the  court  is  Justified, 
without  pleadings  of  defendant,  to  instruct  a 
verdict  for  defendant,  and  under  the  act  in 
question  the  court  could,  In  such  case,  only 
Instruct  the  Jury  to  diminish  In  proportion  to 
the  amount  of  the  negligence  attributable  to 
plaintiff.  The  assignments  and  propositions 
thereunder  are  overruled. 

[1,10]  We  will  not  discuss  the  remaining 
assignments  of  error  presented  by  appellant 
in  detail,  because  to  do  so  would  extend  this 
opinion,  already  too  long,  beyond  all  rea- 
sonable bounds.  It  must  snflSce  to  say  that 
we  have  carefully  examined  all  the  assign- 
ments and  the  several  propositions  submitted 
under  them,  and  are  of  the  opinion  that  no 
reversible  error  is  pointed  out  in  any  of  them. 
The  special  charges  requested  by  defendant, 
the  refusal  to  give  which  Is  the  basis  of  sev- 
eral assignments  of  error,  were  properly  re- 
fused, because  such  of  them  as  were  correct 
were  sufficiently  covered  by  the  court's -charge. 
Several  of  the  ^edal  charges  directed  that 
in  the  event  the  Jury  found  that  plaintiff's 
injuries  were  contributed  to  by  his  negli- 
gence to  find  for  defendant  These  were  in- 
correct because  they  ignored  the  act  provid- 
ing that  the  effect  of  su(A  contributory  neg- 
ligence Is  to  diminish  the  damages  only.  The 
assignment  which  complains  that  the  verdict 
of  the  Jury  is  excessive  must  be  overruled. 
There  is  nothing  In  the  record  to  Indicate 
that  the  Jury  found  that  the  plalntiCF  was 
contributorlly  negligent,  or  that  they  dimin- 
ished the  damages  suffered  by  him  by  rea- 
son of  any  such  negligence  on  his  part  The 


evidence,  which  we  will  not  pause  to  set  out 
or  restate,  was  ample,  we  think,  to  Justify 
the  amount  of  the  award.  We  suggest  that 
In  cases  of  this  kind  it  would  be  the  better 
practice  to  have  the  Jury  make  a  finding  as 
to  whether  they  find  the  plaintiff  guilty  of 
contributory  negligence,  and.  If  they  do  8» 
find,  then  to  And  the  amount  of  the  damages 
he  sustained,  and  also  the  extent  they  dimin- 
ish his  damages  on  account  thereof.  Therw 
being  no  reveralble  error  In  the  record,  th» 
judgment  of  the  court  below  Is  afllrmed. 
Affirmed. 


HOUSTON  OIL  CO.  OF  TEXAS  r.  JONB» 
et  al. 

(Court  of  Civil  Appeals  of  Texas.  Texarfcana, 
Nor.  27,  1913.    Rehearing  De- 
nied De&  11,  1913.) 

1.  Appeal  and  Ebbob  (|  499*)— Recobih- 
Resebvatioit  or  Grounds  of  Review. 

AssignmeDts  of  error  based  on  the  refasal 
of  the  court  to  give  a  peremptory  instruction 
for  appellant  most  be  overruled  in  the  absence- 
of  anything  in  the  record  to  show  diat  such  in- 
ttmctiou  was  ever  called  to  the  conrf  •  atten- 
tion or  acted  on  by  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  229&-2298;  Dec.  Dig.  | 
499.«] 

2.  Appeal  and  Ebbob  d  1070*)— Review— 
Harmless  Ebbor— Vebdict  and  Judoicent. 

Where  the  petitioQ  alleged  that  a  described 
tract  contained  160  acres,  and  sought  recovery 
of  an  undivided  one-half,  or.  If  it  contained 
more,  an  undivided  one-half  of  160  acres,  that 
the  verdict  and  judgment  awarded  an  undivid- 
ed one-half  of  tbe  land  as  set  forth  in  the 
petition,  without  more  definite  description,  was 
not  a  fuDdamental  error,  since  it  cannot  be 
said  as  a  matter  of  law  that  ttie  petition  fail- 
ed to  describe  the  160  acres  claimed,  and  the 
verdict  and  Judgment  were  in  conformity  there- 
with. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4231-4233;  Dec.  Dig.  { 
1070.*] 

3.  Advebbe  Possession  (S  95*) — ^Tbial— An- 

UISSIBILITT  OF  EVIDENCE. 

Evidence  of  failure  to  pay  taxes  on  land 
during  the  time  it  was  alleged  that  adverse  poa- 
sesaon  was  being  asserted  was  material  and  ad- 
missible as  against  the  claimants  by  adverse 

possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po»- 
session.  Cent  Dig.  IS  630-682;  Dec.  Dig.  i 
9H.*1 

4.  APPB1AI.  and  (I  1066*)— Rkvikw— 
Haeulbss  Ebbob— Exclusion  of  Evidbnob, 

Befusal  to  admit  evidence  of  failure  to  pay 
taxes  on  land  during  the  time  it  waa  claimed 
that  adverse  possession  was  being  asserted  by 
appellees  was  reversible  error  where,  in  view  m 
all  the  testimony,  tbe  exclusion  qi  such  evi- 
dence is  deemed  to  have  been  injnrious  to  ap- 
pellant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Ct-ot  Dig.  g$  4187-1193,  4207;  Dec  Dig. 
8  105C.*] 

Appeal  from  District  Court;  Newton  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  H.  C.  Jones  and  another  against 
the  Houston  Oil  Company  of  Texas.  From 


•For  other  cases  ■••  lams  tivlo  and  ssetlon  HUUBKH  la  Dee.  Dig.  A  Am.  Dig.  Key-No.  Seiles  ft  Rep'r  IsdezM 


Digitized  by 


Google 


To.) 


MADRID 


T.  state; 


93 


a  jndgment  for  plalnUfER,  defendant  appeala. 
SeTetsed  and  remanded. 

Hlghtower,  Orsain  &  BuUer  and  W.  H. 
Davidson,  all  of  Beaumont,  and  H.  O.  Head, 
of  Sherman,  for  appellant.  Jno.  B.  Warren, 
of  Honston,  for  appellees. 

LEVY,  J.  Ttils  vas  an  action  of  trespass 
to  try  title  brought  by  the  appellees  against 
appellant  to  recover  an  nndlvided  one-half 
Interest  in  a  tract  of  land  described  by  metes 
and  bounds  in  the  petition.  Appellant  an- 
swered by  denial  and  plea  of  not  gnllty.  In 
a  trial  to  a  jnry  there  was  a  verdict  and 
judgment  for  appellees  for  an  undivided  one- 
half  of  160  acres  ont  of  the  land  described 
In  the  petition.  There  was  a  trial  agreement 
that  the  title  to  the  land  in  controversy  was 
good  in  the  Houston  Oil  Company  of  Texas, 
and  that  It  has  title  thereto  unless  same 
has  been  divested  out  of  the  said  company 
1^  the  adverse  possession  of  those  under  whom 
plalndfFs  claim.  The  verdict  of  the  Jury  was 
In  favor  of  appellees. 

[1]  The  first  and  second  assignments  are 
presented  together,  and  must  be  overmled. 
The  assignments  are  predicated  on  the  re- 
fusal to  give  a  peremptory  instruction  tor 
appellant  The  record  does  not  show  ttiat 
the  special  charge  of  peremptory  Instruction 
was  ever  called  to  the  coort's  attention  or 
acted  on  by  blm. 

[2]  The  third  assignment  la  presented  as  a 
fundamental  error.  The  contention  Is  that 
the  Terdict  of  the  Jury  awarded  appellees 
an  undivided  one-half  of  160  acres  of  the  land 
described  in  plaintiffs*  petition,  and  the  Judg- 
ment describes  the  land  awarded  to  appellees 
merely  as  an  undivided  one-half  interest  of 
a  160  acres  of  land  ont  of  the  land  described 
in  the  plaintiffs'  petition,  setting  ont  the 
metes  and  bounds  of  the  entire  land  as  in 
the  petition.  The  point  made  is  that  there 
was  so  Buffltdent  and  definite  description  of 
160  acres,  one-half  interest  In  whldti  was 
awarded  appellees,  by  which  such  160  acres 
can  be  identified.  It  was  alleged  In  the  peti- 
tion that  the  land  so  described  had  been 
surveyed  for  appellees  on  several  occasions, 
beginning  In  1872  as  160  acres  of  land,  and 
that  it  contained  160  acres.  Plaintiffs  fur- 
ther alleged  that  they  were  the  owners  of  a 
one-half  undivided  Interest  In  the  land  de- 
scribed, and  In  the  alternative  that,  if  it 
should  be  determined  that  it  contained  more 
than  160  acres,  they  recover  their  interest  In 
160  acres  of  the  tract  so  as  to  indude  their 
improvements,  and  that  the  excess  be  taken 
off  the  north  side.  Looking,  therefore,  to  the 
pleading,  we  cannot  say  as  a  matter  of  law 
Oat  appellees  failed  to  describe  the  160 
acres  to  which  they  claim  title.  And  the  ver- 
dict and  Judgment  being  in  conformity  to  the 
pleading,  a  fundamental  error  based  on  the 
pleadtngB  and  Judgment  in  the  record  cannot 
properly  be  said,  we  think,  to  appear. 


The  fourth  assignment  Is  based  on  a  bill 
of  exception  to  certain  evidence.  We  think 
thrae  was  no  error.  Thornton  t,  Britton,  144 
Pa.  126,  22  ACL  1048;  Boyd  t.  Bailway  Co., 
101  Tex.  411, 108  S.  W.  81B. 

[9,4j  The  seventh  assignment  predicates 
error  upon  the  refusal  to  permit  evidence  of 
the  failare  to  pay  taxes  on  the  land  In  suit 
during  tlie  time  it  was  claimed  IX  M.  Jones 
was  asserting  adverse  possesslQB.  It  has 
been  ruled  that  such  evidence  was  proper  and 
materlaL  Hanls  T.  Wagnon,  148  8.  W.  606. 
Considering  all  the  testUntav  In  this  case,  it 
Is  deemed  injurious  to  appellant  to  have  been 
denied  the  evidence  sought,  and  ia  reversible 
error. 

The  other  assignments,  ucept  the  one  in- 
volving the  sufllciency  of  the  facts,  should  be 
orormled.  It  is  not  necessary  to  pass  on 
the  facts,  and  we  do  not  nndertake  to  do  so. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  another  trlaL 


MADRID  et  al.  v.  STATB. 

(Gonrt  of  Criminal  Appeals  of  Traas.   Oct  15, 
1818.    Behearing  Denied  Dee.  10, 191S.) 

L  CannifAL  Law  (1  678*)— Indictmeni^Dif- 

naiNT  O^NSES. 

Where  the  iDdictmeat  and  evidence  would 
have  snstained  a  conviction  of  either  aasaalt  to 
murder,  maiming,  or  robbery,  bat  the  offenses 
all  arose  ont  of  one  transaction,  the  state  was 
required  to  elect  the  offense  for  which  it  wonld 
seek  a  conviction,  since,  while  defendants  could 
be  convicted  of  any  one,  they  f»nld  not  be  con- 
vleted  of  more  than  one. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1680-1B88;  Dec  Dig.  | 
678.*] 

2.  GannNAi,  Law  (|  1167*)— IimioniBnT— 

Separatk  OrransKs. 

Where  an  indictment  In  separate  counts 
charged  assault  to  murder,  maiming  by  cutting 
off  prosecntor's  ears,  and  robbery,  defendants 
were  not  prejudiced  by  the  fact  that  the  court 
only  Bubnutted  the  charge  of  robbery,  since  the 
state  was  entitled  to  elect  and  ask  a  conviction 
for  the  most  grave  offense.  Included  in  the  in- 
dictment which  the  evidence  would  support 

[Ed.  Note.— For  other  case^  see  Criminal 
Law.  Cent  Dig.  H  SlOl,  81^-8106 ;  Dec.  Dig. 

I  iie7.*] 

S.  iNoioncsnT  ahd  Inyobhatxoiv  (I  171*)— 
Joint  Deritdants— Skpaeatx  Conviction. 
Where  an  indictment  charged  that  three 
persons  named  did  unlawfully  and  willfully 
make  an  assault  on  prosecutor,  etc.,  all  were 
not  entitled  to  an  acquittal  unless  the  evidence 
showed  that  they  jointly  committed  the  offense, 
but  one  or  more  could  be  convicted  according 
to  the  proof  of  goilL 

~  [Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  636.  637,  548; 
Dec  Dig.  S  171.*] 

4.  Cbocinai.  Law  ({  111*)— JuaiSDiCTioN— Of- 
VENSE  AT  Oomrr  Boundabt. 

Where  an  offense  was  committed  near  a 
county  line  and  evidences  of  the  crime  were 
discovered  about  50  feet  from  the  line,  defend- 
ants could  be  properly  prosecuted  in  either  coun- 
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ty  under  Code  Cr.  Proc.  1811,  g  238,  prorldinx 
Uiat  an  offense  committed  on  tiie  bonndar?  <^ 
any  two  cocntiee  may  be  prosecnted  In  either. 

[Bid.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  {  229;  Dec  Dig.  {  111.*] 

5.  GsnnNAL  Law  (S  775»)— IWBrBUonoNa— 

Alibi. 

Where,  In  a  proeecation  for  robbery,  the 
court  gave  the  ordinary  charge  of  alitn  and 
then  gave  a  special  charge  at  defendants*  re- 
quest that  thoiuch  the  jury  might  believe  be- 
yond a  reasonable  doubt  that  defendants  Were 
present  at  or  near  the  place  where  the  alleged 
assault  was  committed,  yet  If  they  further 
found  that  there  was  any  mistake  as  to  the 
personal  identity  of  defendants  as  being  par- 
ties wbo  committed  the  offense,  or  if  they  nad 
reasonable  doubt  as  to  whether  they  were  the 
parties,  they  aiiould  acquit,  the  defendants' 
identity  as  the  persons  gnllty  of  flie  olfense 
was  snffidently  submitted. 

[Ed.  Note.— For  other  eases,  see  Orlmlnal 
Law,  Oent.  Dig.  H  1833-1887;  Dee.  Dig.  | 
775.*] 

6.  Cbimiral  Law  (|  800*)— iKBTBtrorcions— 

Wiixrui. 

In  a  prosecution  for  robbery.  It  was  prop- 
er for  the  court  to  define  the  word  "wiUfoI** 
and  require  that  tbe  jury  find  that  the  robbeir 
was  unlawful  and  willfully  committed,  though 
the  statute  defining  the  offense  does  not  in 
terms  require  that  the  robbery  be  willfully 
done. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  ||  1808-1810,  1812 ;  Dec.  Dig. 

7.  Obiminal  Law  ^  1172*)— Ikm^'Jotiohs— 

PKKTtrDIGS. 

Accused,  in  a  prosecution  for  robbery,  was 
not  prejudiced  by  an  instruction  that  tbe  rob- 
bery must  have  been  willfully  committed,  since 
such  requirement  only  imposed  an  additional 
burden  of  proof  on  the  state. 

[Ed.  Note.— For  other  cases,  see  Orimtnal 
Law,  Cent  Dig.  8128,  3154-3157,  316»- 
8168,  3169 ;  Dec.  Dig.  S  1172.*] 

S.  CannifAi.  Law  (i  1124*)— Motion  fob 
New   Trial- Nbwlt   Dikovbbbd  Bvi- 

DBNCS. 

Ad  order  denying  a  motion  for  a  new  trial 
for  newly  discovered  evidence  cannot  t>e  re- 
viewed on  appeal  where  evidence  submitted  on' 
the  motion  u  not  bronght  up  by  bill  of  ezcep- 
ticxiB  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  GrimlQal 
r^w.  Cent.  Dig.  H  2939,  2946-2948;  Dec  Dig. 
§  Ilk.*] 

9.  Cbiminal  Law  d  958*)  — New  Tbial  — 

NeWLT  DiaCOVEBED  EVIDENCE. 

An  application  for  a  new  trial  for  newly 
discovered  evidence  was  properly  denied  where 
there  was  no  showing  of  diligence  to  procure 
the  evidence  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
I^w,  Oent  Dig.  H  2396-2403;  Dec^  Dig.  ! 
058.*] 

10.  Cbiminai,  Law  (§  938*)— New  Tbial— 
Nbwlt    Dxsgotbbbd    Etidiitob  —  Rkqui- 

SXTB8. 

Newly  discovered  evidence,  in  order  to  af- 
ford ground  for  a  new  trial,  must  in  fact  be 
newly  discovered  and  such  as  could  not  by  rea- 
sonable diligence  have  been  discovered  in  time 
for  the  trial.  It  must  also  be  probabl^  true 
and  of  such  a  nature  as  would  probably  pro- 
duce a  different  result 

[Ed.  Note, — For  other  cases,  see  Criminal 
Lawi  Oint  Dig.  H  2306-2315,  2317 ;  Dec.  Dig. 


Appeal  from  District  Gonrt,  Biafh  Coun- 
ty; W.  J.  Oxford,  Judge. 

Mose  Madrid  and  others  were  convicted  of 
robbery,  and  they  appeaL  Affirmed. 

G.  Nugent,  of  Matador,  B.  D.  Cook,  of  Ste- 
phenvllle.  and  W.  F.  Ramsey  and  G.  L.  Blacdc, 
both  of  Austin,  for  appellants.  G^  B.  Lane, 
Asst  Atty.  Oen.,  for  tbe  State 

HARPER,  J.  On  the  4tlt  day  of  F^rnary, 
1913,  the  appellants  were  Indicted  by  the- 
grand  Jniy  of  E^th  county.  Tbe  indictment 
contains  three  counts;  tbe  first  charging 
them  with  assault  to  murder  one  J.  D.  Boase- 
well,  the  second  charging  them  witli  fwffjfwiwg- 
him  by  cutting  off  his  ears,  and  the  tldxd 
diarging  them  with  robbing  the  said  Boaae- 
weU.  It  may  be  said  the  evidence  offered  in 
behalf  of  the  state  would  support  either  and 
all  the  above  counts.  However,  the  court 
only  submitted  the  third  count  In  the  Indict- 
ment, and  appellants  Insist  that,  as  the  evi- 
dence. If  it  would  support  the  third  count* 
would  also  support  the  other  two  coiuts.  the 
court  should  In  his  charge  have  submitted  all 
three  of  tbe  .counts;  that  if  the  court  had 
done  80  the  Jury  might  have  found  app^- 
lants  guilty  of  either  assault  to  murder  or 
maiming,  and,  as  the  punishment  for  either 
of  these  two  latter  offenses  Is  less  than  that 
affixed  to  the  offense  of  robbery,  appellants 
were  materially  Injured  by  the  court  only 
submitting  the  graver  offense  for  their  con- 
BlderatlOD. 

[1]  While  It  is  true  that  under  the  In- 
dictment In  this  case  and  the  evidence  ad- 
duced thereunder  the  appellants  could  have 
been  convicted  of  either  assault  to  murder, 
maiming,  or  robbery,  yet  as  it  was  all  one 
transaction  they  conld  not  be  convicted  of  all 
three  offenses,  nor  any  two  or  them,  and  It 
has  always  been  held  that,  when  the  ele- 
ments entering  Into  a  transaction  would  con- 
stitute two  or  more  offenses,  the  state  has 
the  right  to  elect  which  one  of  the  offenses 
for  which  it  will  seelL  a  conviction. 

[2]  By  the  court  only  submitting  robbery* 
appellants  suffered  no  injury  of  which  tliey 
will  be  heard  to  complain.  Under  the  charge 
of  the  court,  if  the  Jury  had  not  believed,  be- 
yond a  reasonable  doubt,  that  appellants 
were  guilty  of  robbery  aa  charged  in  tbe 
third  count,  they  would  have  been  com[>elled 
to  acquit  appellants,  even  though  they  had 
believed  them  guilty  of  either  maiming  or 
assault  to  murder.  This  is  a  matter  of  which 
the  appellants  cannot  be  heard  to  complain, 
as  the  state  has  the  right  to  elect  and  ask 
a  conviction  for  the  most  grave  offense  which 
the  evidence  will  support  Branch,  in  his 
Criminal  Law,  correctly  states  tbe  rule  to 
be:  "He  <state'B  counsel)  may  carve  as  large 
an  offense  out  of  a  single  transaction  as  he 
can,  but  he  must  cut  only  once" — citing  Grls- 
ham  V.  State,  19  Tex.  App.  513;  Paschal  v. 
State,  49  Tex.  Or.  R.  lU,  80  S.  W.  878; 
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Taylor  t.  State,  50  Tex.  Cr.  B.  288,  98  S.  W. 
S3Q  ;  De  Leon  t.  State,  55  Tex.  Cr.  B.  41, 
114  3.  W.  828 ;  Herera  State,  35  Tex.  Cr. 
R  607,  34  S.  W.  943.  '  ^ 

13]  The  Indictment  charges  *that  "Mose 
Madrid,  Tom  Maker,  and  Frank  Ostrowski 
did  unlawfully  and  willfully  make  an  as- 
sault" Under  this  indictment  appellants 
contend  that  they  must  Jointly  have  com- 
mitted the  offense,  and,  if  either  one  was 
entitled  to  acquittal,  then  all  should  have 
been  acquitted,  and  the  court  erred  la  not 
so  instructing  the  Jury.  This  Is  not  the  law, 
for  under  an  Indictment  charging  that  all 
three  persons  committed  the  oftense,  In  the 
language  contained  In  this  indictment,  if 
the  evidence  sboald  show  the  guilt  of  only 
one,  the  jury  would  be  authorized  to  so  find 
and  acquit  the  other  two,  and  the  court  did 
not  err  in  so  instructlDg  the  jury.  Neither 
did  the  court  err  In  instructing  the  jury 
that,  If  "Mose  Madrid  either  alone,  or  acting 
under  such  drcumstancea  with  Tom  Maker 
and  Frank  Ostrowski  or  any  other  person 
as  to  constitute  him  a  principal,  did  thai 
and  there  unlawfully,"  etc.,  commit  the  of- 
fense, he  should  be  convicted,  and  in  thus 
applying  the  law  to  each  of  the  other  two  de- 
fendants. The  case  of  Tooney  v.  State,  B 
Tex.  App.  163,  and  others  dted  by  appellants 
correctly  announce  the  law  to  be  that  It  Is 
error  to  submit  to  the  jury  an  Issue  not  pre- 
sented in  the  indictment,  but  such  rule  of 
law  has  no  application  to  this  case.  The 
court  presented  no  Issue  not  presented  In 
the  indictment  The  Issue  submitted  as  to 
each  of  the  appellants  was:  Did  he,  acting 
alone  or  acting  in  connection  with  some 
other  person  under  such  circumstances  as  to 
constitute  him  a  principal,  commit  the  of- 
fense of  robbery  as  charged  in  the  Indict- 
ment?  If  an  indictment  should  charge  that 

A.  alone  committed  the  offense  of  robbery,  and 
the  evidence  should  conclusively  show  that 

B.  In  fact  committed  the  offense,  yet  It  also 
should  show  that  A.  was  at  the  time  keeping 
watch  and  otherwise  aiding  or  abetting  B.  in 
the  commission  of  the  oBCense  under  such  clr- 
irnmstances  as  in  law  would  constitute  him 
a  principal,  the  court  would  be  authorized, 
and  it  would  be  bis  duty  to  so  instruct  the 
jury.  Appellants'  able  attorneys  evidently 
had  In  mind  the  rale  tbat  If  one  is  charged 
with  having  committed  an  offense,  and  the 
evidence  should  develop  that  Instead  of  be- 
ing a  principal  offender  he  was  only  an  ac- 
complice, he  could  not  be  convicted  under  the 
lodictmoit  Bat  such  is  not  the  rule  when 
the  evidence  sbonld  show  tbat  the  person  on 
trial  did  not  In  fact  strike  the  fatal  blow  in 
a  murder  case,  or,  in  robbery,  take  the  mon- 
ey off  the  person,  If  the  evidence  would  make 
him  a  principal  in  the  commission  of  an  of- 
fense. The  contention  of  appellants  "that  a 
charge  is  erroneous  which  warrants  a  jury 
to  convict  on  proof  of  acts  not  alleged  in  the 
indictment"  Is  sound,  but  the  error  fallen 
into  is  that,  because  the  indictment  charges 


that  "Mose  Madrid,  Tom  Maker,  and  Frank 
Ostrowski  did  unlawfully  and  willfully  make 
an  assault,"  etc..  It  Is  necessary  that  the 
proof  show  that  all  three  jointly  committed 
the  offense.  The  indictment  charged  each  of 
them  with  the  commission  of  the  offense,  and 
charged  no  joint  action  on  their  part,  and  ei- 
ther coald  be  convicted  if  the  evidence  show- 
ed his  guilt,  even  though  It  should  have  been 
developed  tbat  some  person  not  named  In 
the  indictment  in  fact  took  the  money  from. 
Hoasewell,  If  It  was  also  shown  that  the 
person  or  persons  named  In  the  indictment 
committed  such  acts  as  constituted  them  a  - 
principal  uader  the  provisions  of  our  Code. 

[4]  The  proof  conclusively  shows  tbat  the 
offense  was  comoiitted  in  the  town  of  Tbur- 
ber  near  the  line  of  Palo  Pinto  and  Erath 
counties.  Mr.  Boasewell's  ear  was  cut  off, 
his  clothing  and  money  taken  off  him,  and  he- 
was  cut  In  several  places.  The  point  wbere- 
the  ear  was  found,  parts  of  clothing  and 
blood,  was  about  60  feet  from  the  county 
line  within  Erath  county.  Mr.  Boasewell  did 
not  know  where  the  county  line  was  situate, 
bat  he  stated  drcnmstances  and  facta  whidi 
showed  the  occurrence  to  have  taken  place- 
near  the  county  line.  Article  238  of  the  Cod& 
of  Criminal  Procedure  provides  that  an  of- 
fense committed  on  the  Iwundary  of  any  two* 
counties,'  or  within  400  yards  thereof,  may 
be  prosecuted  and  punished  In  either  coun- 
ty. This  article  was  evidently  passed  to- 
meet  Just  such  contingencies  as  Is  here  pre- 
sented. The  testimony  not  definitely  fixing 
the  place  where  the  offense  was  committed 
on  either  side  of  the  county  line,  but  fixing 
it  so  near  as  to  be  certainly  within  400  yards 
of  the  line.  It  vras  not  necessary,  nor  would  it 
have  been  proper  for  the  court  to  have  sub- 
mitted that  issue  to  the  jury.  The  indictment 
was  returned  by  the  grand  jury  in  Er^th  coun- 
ty; the  offense  was  alleged  to  have  been 
committed  in  that  county ;  and  the  evldence^ 
showing  that  if  it  did  not  actually  occur  In 
that  county,  yet  It  did  occur  within  a  short 
distance  of  the  county  line,  the  court  prop- 
erly refused  the  special  charge  Instructing 
the  jury  that  if  they  did  not  find  tbat  the 
offense  was  committed  in  Erath  county  to- 
acquit 

[6]  Mr.  Boasewell  on  the  trial  of  this  case 
positively  Identified  appellants  as  the  persons 
who  assaulted,  maimed,  and  robbed  him.  In 
addition  to  the  plea  of  not  guilty,  appellants 
Introduced  evidence  to  show  their  where- 
abouts, and  that  they  were  not  and  coold  not 
have  been  the  offenders.  The  ctiurt  gave  a 
charge  on  alibi,  which  has  bem  frequently 
approved  by  this  court  Branch's  Orim.  Law, 
S  3.  and  cases  dted.  In  addition  thereto  the 
court  gave  the  following  special  charge  at 
the  request  of  appellants:  "Although  you 
may  believe  beyond  a  reasonable  doubt  that 
defendants  were  present  at  the  place  or  near 
the  place  where  the  alleged  assault  was  com- 
mitted, yet  if  you  further  find  from  the  evi- 
dence if  any,  that  there  is  a  mistake  as  to- 
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the  personal  Identlt?  of  the  defendants  as 
being  the  parties  who  committed  the  ofTense, 
or  if  you  have  a  reasonable  donbt  as  to  they 
being  the  parties  who  committed  the  offense, 
taking  Into  consideration  all  of  the  facts  and 
drcnmstances  offered  in  evidence  before  you 
both  by  state  and  defendants,  you  should  ac- 
quit defendants,  and  this  you  should  do  al- 
though  the  offense  was  actually  committed." 
Under  such  circumstances  It  was  not  neces- 
sary to  give  the  other  special  charges  re- 
quested on  this  Issue. 

[8]  The  Indictment  in  this  case  charged 
the  appellants  with  having  willfully  commit- 
ted the  robbery.  The  court  in  his  charge 
defined  the  word  "willful,"  stating:  "The 
word  'willfully,'  as  used  in  this  charge,  means 
that  the  act  must  have  been  done  with  evil 
intent  and  legal  malice  and  without  reason- 
able grounds  for  believing  it  to  have  been 
lawful  and  .  without  legal  justification"— and 
then  required  the  jury  to  find  that  the  rob- 
bery was  unlawful  and  "willfully"  commit- 
ted. Api)ellant  assigns  this  as  error,  claiming 
that  the  Penal  Code  does  not  require  the  of- 
fense of  robbery  to  be  willfully  done.  While 
in  defining  robbery  the  Code  doea  not  use 
the  word  "vrillful,"  yet  the  offense  Itself 
Is  composed  of  such  elements  that  the  mean- 
ing of  the  word  la  necessarily  Included 
therein. 

[7]  However,  If  this  were  not  true,  the 
court  In  defining  the  word  "willful"  and  re- 
quiring the  Jury  to  find  that  the  act  was  will- 
fully done,  as  legally  defined,  would  have 
been  adding  a  burden  to  the  proof  necessary 
to  be  made  by  the  state,  and  It  would  not 
be  an  error  <^  which  appellant  could  com- 
plain. 

The  prosecuting  witness  positively  identi- 
fied appellants  as  the  persona  who  robbed 
him.  The  jury  evidently  believed  him.  and 
we,  at  this  distance,  cannot  say  he  is  un- 
worthy of  belief.  No  evidence  was  admitted 
over  the  objection  of  appellants;  none  that 
they  offered  excluded;  and  under  such  dr- 
cumstances  we  feel  impelled  to  hold  that 
there  is  no  merit  In  that  ground  In  the  mo- 
tion setting  up  the  insufficiency  of  the  testi- 
mony. 

[I]  This  disposes  of  all  the  grounds  In  the 
motion  for  new  trial,  except  ttie  one  setting 
up  newly  discovered  testimony.  The  state's 
attorney  filed  a  replication  to  this  portion  of 
the  motion  for  new  trlaL  Appellants  then 
filed  a  supplemental  plea  in  reply  to  the 
state's  answer,  to  which  the  district  attor- 


ney also  filed  a  replication.  Numerous  af- 
fidavits are  attached  to  each  of  these  plead- 
ings. The  motion  was  heard  by  the  court, 
and  the  record  discloses  there  was  evldenco 
adduced  thereon;  yet  this  evidence  is  not 
presented  to  us  by  bill  of  exceptions  or  other- 
wise, and  under  such  circumstances  we  can 
but  presume  the  district  judge  was  correct 
in  overruling  the  motion  on  this  ground. 

[S]  But,  was  the  testimony  before  us,  w« 
do  not  think  the  ground  in  the  motion  Its^ 
discloses  that  diligence  to  secure  the  testl* 
mony  before  the  trial  that  the  law  reqnlres 
to  be  used  before  a  new  trial  will  be  grant* 
ed  on  the  ground  of  newly  discovered  testis 
mony.  No  motion  for  a  continuance  was  pre* 
seated ;  no  application  for  a  postponement 
of  the  case  on  the  ground  that  Insufficient 
time  had  been  granted  In  which  to  get  ready 
for  trial ;  yet  after  conviction  this  is  assign- 
ed as  the  reason  why  the  witnesses  were  not 
produced  at  the  trial  The  courts  cannot 
thus  be  trifled  with.  If,  in  fact,  new 
testimony  is  discovered  after  conviction 
which  was  unknown  to  the  defendant,  and 
which  could  not  have  been  known  by  the 
use  of  reasonable  diligence,  and  the  tes- 
timony is  of  a  material  nature,  a  new  tri- 
al should  always  be  granted.  But  in  this 
case  a  total  lack  of  diligence  is  wanting,  and 
the  testimony  Is  not  of  that  nature  for 
which  we  would  feel  authorized  to  disturb 
the  verdict  In  subdivisions  3,  4,  S,  6,  and  7 
of  section  11^  of  White's  Annotated  Code 
of  Criminal  Procedure,  the  rules  governing 
the  granting  of  new  trials  on  account  of  al- 
leged newly  discovered  evidence  are  set  forth 
at  length,  and  the  authorities  there  cdted. 

[IB]  The  evidence  must  in  fact  be  newly 
discovered  and  such  as  could  not,  by  a  rea- 
sonable exercise  of  diligence,  have  been  dis- 
covered in  time  for  the  trial ;  and  although 
the  testimony  is  in  fact  newly  discovered 
evidence,  yet  if  by  the  use  of  diligence  it 
could  have  been  discovered  before  the  trial, 
a  new  trial  will  not  be  granted.  It  must  be 
probably  true  and  of  such  a  nature  that  it 
would  produce  a  different  result  Consid- 
ering the  motion  for  new  trial,  together  with 
the  affidavits  attached,  and  the  contest  filed 
by  the  district  attorney,  and  the  affidavits 
attadied  thereto  by  him,  this  ground  of  the 
motion  for  a  new  trial  hardly  comes  up  to 
the  requirements  announced  by  Judge  Whlto 
in  his  annotations  to  our  CEiminal  Proce- 
dure. 

The  Judgment  la  affirmed. 
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Ex  parte  SIMPKINS. 

(Coart  of  Criminal  Appeals  of  Texas.   Nov.  19, 
1913.) 

Habeas  Goefus  ((  113*)  —  Appeal  —  Dis- 
mssAL. 

Where,  on  a  hearing  npon  habeas  corpoB, 
accnsed  was  r^anded  to  the  cnstody  of  the  sher- 
iff who  was  directed  to  release  him  upon  bond, 
and  accused  appealed,  his  appeal  should  be  dis- 
missed  for  want  of  jurisdiction  if  he  afterwards 
submitted  to  the  trial  court's  decision  and  enter- 
ed into  bond  parauant  thereto. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. GeuL  Dig.  ff  102-115;  Dec.  Dig.  S  113.*j 

Appeal  from  District  Court,  Grayson  Coun- 
ty; W.  J.  MatUs.  Jndgew 

Habeas  corpus  proceeding  bj  B,  8.  SiAih 
tisiB.  From  an  order  remanding  relator  to 
custody,  lie  appeals.  Appeal  dismissed. 

a  E.  lane,  Asst  Atty.  Gen.,  for  the  States 

DAVIDSON,  J.  Appellant  resorted  to  a 
writ  of  habeas  corpus  to  relieve  himself  from 
an  arrest  based  on  a  complaint  and  Informa- 
tion charging  him  with  keeping  a  disorderly 
boose.  Upon  a  hearing  he  was  remanded  to 
the  custody  of  the  sheriff,  who  was  Instruct- 
ed to  release  him  upon  his  giving  bond.  Ap- 
[tellant  gave  notice  of  appeal  from  the  deci- 
sion of  the  court,  and  the  case  was  submitted. 
Since  the  submission  appellant  has  concluded 
to  accept  the  decision  of  the  lower  court  and 
has  entered  into  bond  in  pursuance  of  that 
conclusion.  This  fact  has  been  made  known 
to  this  court  In  a  satisfactory  way.  This 
would  dismiss  the  appeal  for  want  of  Juris- 
diction under  the  circumstances  stated.  This 
has  been  called  to  our  attention  by  the  at- 
torneys on  both  sides  and  the  sherift  and  ac- 
companylng  affidavit 

The  appeal  will  be  dismissed. 


BEED  V.  STATE, 
^onrt  of  Criminal  Appeals  of  Texas.  Not. 

19.  1913.) 

1.  HouxciDE  (I  63*)  — Manblauohteb  — Ab- 

SSKCB  OV  IHTENT  TO  Knj>-MUTDAI.  GOU- 
BAT. 

On  a  trial  for  homicide,  it  appeared  that 
accused  and  deceased  met  accidentally ;  that 
there  was  some  feeling  by  accused  towards  de- 
ceased on  account  of  tbe  killing  of  a  dog; 
that  defendant  had  threatened  to  whip  deceased 
or  the  man  who  killed  the  dog:  that  be  asked 
deceased  if  he  killed  it,  to  which  deceased  re- 
sponded b^  asking  bim  what  he  was  going  to 
do  about  It;  that  accused  said  he  could  whip 
whoever  killed  the  dog,  applying  an  insulting 
epithet  to  such  unknown  person;  that  de- 
ceased said  he  would  not  take  tbat  and  told 
accused  to  get  down  from  his  horse,  which  ac- 
cused did;  that  deceased  struck  accused  with 
a  whip  handle  .on  the  head ;  that  accused  drew 
a  knixe,  and  in  the  ensuing  fight,  in  which  de- 
ceased obtained  or  attempted  to  obtain  a  rail- 
road fishplate,  accused  stabbed  deceased.  Held, 
that  if  accused  entered  into  the  fight  with  no 

SurjHise  of  killing  he  could  not  be  guilty,  un- 
er  the  circumstances,  of  a  higher  grade  of 
homicide  than  manslaughter,  and  hecce  the 
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court  should  have  submitted  manslaughter  from 

the  viewpoint  of  mutual  combat. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  15  86,  87;  Dec.  Dig.  {  63.*] 

2.  HouiciDB  (i  86*)  —  Manslaughteb— Pbo- 

ToKiNo  Drmcuirr. 

Though  accused  used  fueh  insulting  epithet 
to  provoke  a  difficult?,  If  he  intended  to  provoke 
only  an  ordinary  fight,  and  was  forced  to  kill 
under  tbe  circumstanceSj  he  was  not  guilty  of 
a  higher  grade  of  homicide  than  manaUughttf. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  57;  Dec.  DisTfSa.*] 

Appeal  from  District  Oonrt,  Eastland  Coun- 
ty; Thomas  L  Blanton,  Judges 

John  Beed  was  convicted  of  murder  In 
the  second  degree,  and  be  anieals.  Hereised 
and  remanded. 

D.  O.  Hunt  and  3.  R.  Stubblefleld,  both  of 
Eastland,  for  appellant  C  B.  Lane,  Asst 
Atty.  Gen.,  tor  the  State. 

DAVIDSON,  J.  A  brief  summary  of  the 
evidence  will  show  the  defendant,  who  is 
about  20  years  of  age,  killed  Oliver  Brown 
on  the  9th  of  March.  1912.  Brown  was  also 
a  young  man  about  25  or  26  years  of  age. 
Appellant  was  the  owner  of  a  dog  whidi  was 
killed  In  the  pasture  belonging  to  the  father  of 
deceased.  In  February,  before  the  kilUng  in 
March,  defendant  and  the  elder  Brown  were 
at  a  country  schoolhoase  one  Sunday.  De- 
fendant made  inquiry  of  the  elder  Brown  as 
to  who  killed  his  dog,  and  made  the  state- 
ment, while  talking  with  him,  that  he  could 
wliip  whoever  killed  his  dog,  and  mentioned 
the  name  of  deceased  daring  the  conversa- 
tion. The  .elder  Brown  denied  killing  the 
dog.  Appellant  said  that  be  or  deceased 
kilted  him,  or  must  have  killed  him.  On  the 
9th  of  March  appellant,  in  company  with 
the  two  Campbell  boys,  Fayette  and  David, 
were  en  route  to  the  town  of  Carbon  on 
horseback,  when  they  met  deceased  driving 
a  wagon.  Appellant  asked  Brown  If  he  had 
killed  his  dog.  Brown  said,  "What  liave  yon 
got  to  say  about  it?"  Appellant  said  he 
"could  whip  the  son  of  a  bitch  who  killed 
his  dog."  Brown,  the  deceased,  dropped  bis 
lines  and  told  appellant  to  get  off  bis  borse, 
which  he  did.  As  soon  as  appellant  alighted 
from  his  horse,  deceased  struck  him  on  the 
head  with  a  whip  handle,  and  the  parties  en- 
gaged In  the  fight  in  the  wagon.  During  the 
fight  deceased  had  three  knife  wounds  in- 
flicted on  him  by  appellant,  from  which  he 
subsequently  died.  The  parties  separated, 
appellant  going  to  Carbon,  and  deceased 
drove  away.  Deceased  was  met  by  his  broth- 
er directly,  who  took  charge  of  the  wagon 
and  drove  It  home;  deceased  dying. about  30 
minutes  after  the  difficulty  and  before  he 
reached  his  father's  home,  where  he  lived. 
The  conviction  was  for  murder  in  the  second 
degree,  with  a  punishment  of  ten  years  allot- 
ed  to-  him  in  the  penitentiary.  The  knife 
used  In  the  difficulty  was  a  pocketknlfe;  no 
further  description  is  given  of  the  knife.  It 
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ia  also  In  evldmce  ihatt  wheii  deceased 
struck  appellant  on  the  bead  with  the  whip 
handle,  appellant  started  towards  the  wagon, 
or  attempted  to  get  in  the  wagon,  and  de- 
ceased reached  tor  and  obtained  a  piece  of 
Iron,  described  as  being  a  fishplate  used  in 
ooupUng  railroad  rails,  and  when  be  obtained 
this  appellant  says  he  stabbed  or  cot  him  with 
his  knife.  There,  was  evidence  pro  and  con 
that  deceased  had  secured  the  piece  of  Iron 
when  cut  One  of  the  Campbell  boys  testi- 
fied practically  as  did  appellant  in  regard  to 
the  difUeuIty.  A  brother  of  deceased  was 
some  250  yards  away,  approaching  the  scene 
of  the  troable,  at  the  time  it  happoied. 

[1, 2]  The  court  gave  a  charge  on  both  de- 
grees of  murder,  manslauf^ter,  and  self-de- 
fense. The  charge  on  manslat^ihter  is  based 
upon  the  grounds:  (1)  An  assault  and  bat- 
tery causing  pain  or  bloodshed ;  (2)  a  serious 
personal  conflict  In  which  great  Injury  is  In- 
flicted by  the  person  killed,  by  means  of 
violence,  etc.;  (3)  any  condition  or  circum- 
stance whl^  Is  capable  of  creating  and 
does  create  sudden  passion,  whether  accom- 
panied by  bodily  pain  or  not  The  court 
says:  "All  of  the  above  are  deemed  adequate 
causes.  And  where  there  are  several  causes 
to  arouse  passitm,  alttwugh  no  one  of  them 
akme  might  constltate  adequate  cause,  it 
is  for  you  to  determine,  from  oU  the  facts 
and  drcnmstances  In  the  case,  whether  or 
not  all  such  causes  combined  ndj^t  be  suflB- 
dent  to  do  so.**  Appellant  requested  an  In- 
struction  submitting  substantially  maiiaiaiig'h. 
ter  from  the  viewpoint  of  mutual  combat 
The  testimony  has  been  soffldently  stated  in 
this  connection ;  but,  to  restate^  we  find  that 
the  meeting  was  accidental.  It  is  shown 
thore  was  some  feeling  by  appelant  towards 
deceased  on  account  of  killing  his  dog,  and  it 
Is  shown  be  had  threatened  to  whip  him,  or 
the  man  who  did  kill  the  dog.  The  father 
of  the  deceased,  when  asked  by  appelant, 
denledlt  When  appellant  met  the  deceased,  be 
asked  him  aboutlt  and  deceased  said:  "What 
are  yon  going  to  do  about  It?"  Appellant 
said  lie  could  whip  the  son  of  a  bitch  who 
killed  his  dog;  Deceased  said  he  would  not 
take  that  and  told  appellant  to  get  down  from 
Ills  horse.  Appellant  accepted,  got  off  his 
horse,  and  the  flght  Iwgan  by  deceased  strik- 
ing appellant  the  first  lick  with  a  whip  han- 
dle on  the  head.  Whoi  deceased  invited  him 
Into  the  difficulty,  appellant  accepted.  This 
raised  the  question  ot  imperfect  self-defense 
viewed  from  tlie  ataudp(^t  ot  an  affray  or 
mutual  fighting.  If  he  entered  Into  the  flgbt 
not  for  the  purpose  of  killing,  appellant  could 
not  be  guilty,  under  the  circumstances,  of  a 
higher  grade  of  homicide  tiian  manslanghter. 
If  It  be  viewed  from  the  standpoint  of  ap- 
pellant  provoking  the  difficulty  or  provoking 
deceased  to  extend  him  an  Invitation  by  us- 
ing the  expression  "son  ot  a  bitxA,"  and  if 
that  was  intended  to  provote  the  difficulty 
and  It  was  of  no  higher  magnitude  than  an 


ordinary  flght,  and  he  was  forced  to  kill 
under  the  circumstances  detailed,  from  his 
vlew[>olnt  ot  it  he  still  would  not  be  gull^ 
of  a  higher  grade  ot  homicide  than  man- 
slaughter. Deceased  struck  the  first  Udt 
with  his  whip  handle.  Appellant  then  got 
out  his  knife.  Under  those  circumstances, 
we  are  ot  opinion  the  court  should  have  given 
the  requested  instructions.  The  Issue  pre- 
sented by  the  charge  requested  was  In  the 
case.  It  the  Jury  had  been  told  what  the 
law  was  under  those  peculiar  drcnmstances, 
and  viewed  from  that  standpoint  they  might 
have  convicted  him  ot  no  higher  grade  of 
homicide  than  manslanghter.  As  It  Is,  they 
gave  him  ten  years  for  mnrdw  in  the  second 
degree.  There  Is  no  evidence  in  the  record  of 
any  threats  except  a  whipping.  HsetIs  did 
testify  that  defendant  said  that  be  and  his 
knife  could  whip  the  deceased,  but  his  tes- 
timony was  withdrawn  from  the  Jury,  and  It 
does  not  even  appear  In  the  statement  of 
fiacts.  It  was  error  on  the  part  of  the  court 
to  refuse  this  requested  instruction.  Carter 
V.  State.  37  Tex.  Or.  R.  403,  to  8.  W.  378; 
Delgado  V.  State,  34  Tex.  Or.  B.  169,  28  8. 
W.  1070;  Habel  v.  State,  28  Tex:  App.  688, 
13  S.  W.  1001;  Gray  v.  State^  66  Tex.  Cr. 
B.  98,  114  S.  W.  630,  22  L.  B.  A.  (N.  S.)  618; 
Branch,  Crlm.  Law,  i  468;  Bosses  Texas 
Notes,  VOL  6,  p.  HOT. 

There  are  some  other  matters  arising  with 
reference  to  impaneling  the  petit  Jury,  as 
well  as  the  refusal  of  continuance^  whldi  will 
not  likely  occur  i^on  another  trioL 

For  the  errors  indicated,  the  Judgment  Js 
reversed  and  the  cause  is  remanded. 


lOVANOVICH  V.  STATE. 
(Goart  of  Criminal  Appeals  of  Texas.   Nov.  26, 

Mas.) 

CanaHAL  Law  (J  1090*)  — Appbai.— Stati- 
HBNT  or  Facts— SiONiNQ. 

It  was  not  a  sufficient  excuse  for  appel- 
lant's failure  to  procure  a  Btatement  of  facts 
that  the  officers  of  the  state  (ailed  to  agree 
on  or  return  the  proposed  statement  in  time; 
it  being  the  duty  of  defendant's  attorney  under 
such  clrcumstancefl  to  present  his  proposed  state- 
ment to  the  judge  ana  aak  him  to  approve  the 
same,  or  himself  prepare  and  file  a  statement 
in  the  event  he  does  not  find  the  one  presented 
correct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2866-2880;  Dea  Dig.  | 
1090.*] 

Appeal  from  District  Court,  Turant  Coun-, 
ty;  R.  H.  Buck,  Judge. 

George  lovanovich  was  convicted  of  theft' 
as  bailee,  and  he  appeals.  Affirmed. 

0,  IBL  Lan^  Asst  Atty.  Gen.,  fOr  the  State. 

HABFBR,  J.  Aiq^ellant  was  convicted  of 
the  offense  of  theft  by  bailee,  and  his  punish- 
ment assessed  at  four  years'  conflnanoit  in 

the  state  penitentiary. 
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There  Is  no  statement  ot  facts  nor  any 
tdUs  ot  exertion  In  tbe  record,  consequwtly 
no  question  presented  in  the  motion  for  a 
new  trial  can  be  reviewed  hj  no.  The  Indict- 
ment diatgea  an  offense  under  our  law^  and 
in  tlie  absence  of  a  statement  of  facts  we 
must  presume  the  court  ciiarged  the  law,  and 
all  the  law,  applicable  to  the  evidence  Intro- 
duced. 

Appellant's  counsel  has  filed  an  affidavit 
stating  that  it  was  through  no  teult  or  negli- 
gemce  on  the  part  of  ajq^ellant  or  liis  counsel 
that  he  has  been  dq;)riTed  of  a  statement 
of  flictB,  and  asks  that  the  case  be  reversed, 
because  be  has  been  deprived  of  a  statement 
of  facts.  -  .^^Uant's  counsel  in  the  affidavit 
states  be  prepared  a  statement  of  flacts  and 
presented  it  to  the  assistant  county  attorney 
for  examlnalion  and  approval,  but  that  such 
official,  althou^  frequently  promising , so  to 
do,  never  acted  an  and  never  returned  to 
him  the  statement  of  facts.  If  this  was  all 
the  law  required  him  to  do,  then  he  would 
be  entitled  to  a  reversaL  But  the  law  pro- 
videa  that,  before  he  will  be  entitled  to 
have  his  case  roTOTsed  because  of  failure  to 
secure  a  statement  of  facts,  he  must,  in  addi- 
tion to  fundshing  the  county  attorney  a  copy, 
when  thear  fall  to  or  do  not  agree  upon  the 
statement  of  facts,  then,  present  to  the  Judge 
a  copy  of  the  statement  of  facts,  and  ask  the 
trial  Judge  to  prepare  and  ffie  a  statemoit,  in 
the  event  he  does  not  find  the  one  presented 
to  him  to  be  correct.  Appelant  at  no  time 
presokted  a  statement  of  facts  to  tbe  trial 
Jndg^  and  under  su<A  drcnmstances  he  Is 
not  entitled  to  liave  his  case  reversed  on  that 
ground. 

Tba  Judgment  is  affirmed. 


LABA  V.  STATE. 
(Conrt  of  Criminal  -^f^^  ^  Texas.   Nov.  19, 

1.  Cbdunai.  Law  (}  363*)— BviDEnOB— Rbs 

GESTiB. 

Where  an  officer  claimed  that  he  was  called 
to  a  saloon  and  Dotified  of  pendinff  trouble,  and 
that  some  one  had  a  knife;  that  be  discovered 
the  knife  on  accosed's  person  and  demanded  it ; 
that  accused  relused  to  anrrender  it,  and  a  diffi- 
culty arose,  in  which  he  was  cut  on  the  hand  be- 
fore he  obtained  the  knife:  that  he  then  arrest- 
ed foar  persons  and  started  off  with  them,  when 
some  one  called  to  him  to  watch  out,  and  he  was 
then  assaulted  from  the  rear;  and  that  a  person 
who  came  to  Us  rescue  was  killed— he  was 

firoperly  permitted  to  testify  on  accused's  trial 
or  assatut  to  murder  as  to  the  details  of  both 
difficoltlM,  the  participants  therein,  the  wounds 
inflicted  on  Urn,  and  tnat  such  person  who  came 
to  his  rescue  was  killed. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
LawrOentDic.|804;  Dec.  Dig.  1 363.*] 

2.  Ckdciitai.  Law  (S  838*)— Bvxdenob— Ess 
Ihtke  Alios  Acta. 

On  a  trial  for  assault  to  murder,  evidence 
that  another  party  had  been  convicted  of  mur> 
dering  a  peifson  who  came  to  the  prc»ecuting 
witness's  rescue  in  the  difficult;  in  which  the  al- 


leged assault  occurred,  was  Improperly  admit- 
ted. 

[Ed.  Note. — For  other ,  cases,  see  Criminal 
Law,  Cent.  Dig.  J5  752,  753,  755,  756,  787,  788, 
801,  856;  Dec  Dig.  «  m*3 

8.  CaiMiNAL  Law  d  838*)— Evidence— Bbs 
Irteb  Auos  Acta. 

On  a  trial  for  assault  to  murder,  evidence 
that  other  parties  had  been  indicted  for  their 

{farticipation  in  tbe  difficulty  in  which  the  al- 
egeA  asaanit  occurred,  uid  jmch  indictments 
themselves,  were  improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal* 
Law,  Cent  Dig.  J§  752,  763.  755,  766,  787»  788, 
801,  855 ;  Dec  Dig.  S  3S8.*J 
4.  Cbihinal  Law  ^  388*)— Evioenob— Res 
Inter  Auos  Acta. 

On  a  trial  for  assault  to  murder,  it  was  er- 
ror to  admit  evidence  that  other  parties  indict- 
ed  for  their  participation  in  the  same  ditBculty 
had  forfeited  their  bonds,  fled,  and  were  refugees 
from  justice,  where  accused  had  not  attempted 
to  flee,  and  was  not  shown  to  be  responsible  for 
the  acts  of  such  other  parties  subsequent  to  the 
difficulty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.J|  752,  753,  755,  750,  787,  788, 
801,  855 ;  Dec  Dig.  fi  338.*] 

6.  HouiciDB  (fi  349*)— RbvebsaI/— New  Tbial 

-Scope  or  Iwqtiiey. 

Where  a  connction  for  aggravated  assault 
under  an  indictment  for  assault  to  murder  is  re- 
versed, assault  to  murder  shonld  not  be  submit- 
ted on  tiie  new  trial 

[Ed.  Note.— For  otber  caae%  see  Bbmieid^ 
Cent  Dig.  f  726;  Dec  Digri349.*] 

Appeal  from  District  Court,  Wilson  Coun- 
ty; F.  O.  Chambliss,  Judg& 

Florenda  Lara  was  convicted  of  a^avat- 
ed  assault,  and  be  appeals.  Beversed  and  re- 
manded. 

J.  EL  Ganfield,  of  FloresvUle,  for  igspcOlant 
0.  B.  Lane,  Asst  Atty.  Gen.,  for  the  8tat& 

HARFEB,  J.  ARMllant  was  indicted  for 
making  an  assault  on  J.  L.  Allen  with  intent 
to  murder  him,  he  was  convicted  of  aggravat- 
ed assault,  and  his  punishment  assessed  at 
one  year's  confinement  in  Jail  and  a  fine  of 
$300. 

[1  ]  Mr.  Allen  was  an  officer,  and  he  testi- 
fied: That  he  was  called  to  a  saloon  at  Poth 
and  notified  of  pending  trouble,  and  that  some 
one  had  a  knife.  He  searched  several  and 
failed  to  find  any  weapon.  He  says  that  ap- 
pellant then  approached,  and  Invited  Mm  to 
take  a  drink,  leaning  up  against  him.  He  de- 
clined the  drink,  but  felt  a  knife  on  appel- 
lant's person,  and  demanded  it  Appellant 
refused  to  surrender  it  and  a  difficulty  arose 
in  which  he  was  cut  on  the  hand  before  he 
succeeded  in  getting  the  knife.  He  then  ar- 
rested four  Mexicans,  and  started  ofC  with 
them,  and  while  at  the  back  of  the  saloon, 
some  one  holloed  to  him  to  "Watch  out," 
when  he  was  assaulted  from  the  rear.  He 
pulled  his  pistol,  but  that  in  the  meiee  it 
was  taken  from  him,  and  he  was  struck  over 
the  head  with  it  Also  some  one  strack  his 
r^t  arm  and  broke  it  That  one  Ludwlg 
came  to  his  rescue  and  was' killed. 
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Appellant  testified  he  had  no  knife  on  his 
person,  but  that  Allen  came  to  him  and  some 
five  of  his  friraiiis,  who  were  getting  In  the 
wagon  to  go  home,  and  Invited  them  to  take 
a  drink;  that  three  of  them  did  go  In  and 
take  a  glass  of  beer  with  Mr.  Allen,  and 
while  they  were  drinking  Chaverrea  passed 
by  and  stuck  a  knife  in  the  waistband  of  his 
pants ;  that  Mr..  AUea  at  once  grabbed  the 
knife,  and  some  one  strnck  him  from  behind, 
and  that  he  knew  no  more.  It  was  permissi- 
ble for  Hr.  Allen  to  testify  as  to  all  the  de- 
tails of  the  difficulty,  or  two  difficulties,  and 
as  to  who  were  partidpants  ther^  as  to 
the  wounds  Inflicted  on  him,  and  that  Joe 
laidwig  was  killed  in  Oie  difficulty — that  Is, 
detail  the  entire  transaction  as  it  occurred 
from  his  Tlewpolnt — and  the  WJa  of  excep- 
tion as  to  this  testimony  present  no  error. 

[2, 3]  But  it  was  not  permissible  for  Mr. 
Allen  to  testify  that  Arrando  had  been  Indict- 
ed by  the  grand  jury,  tried,  couTlcted  of  the 
murder  of  Mr.  Ludwlg,  and  sentenced  to  the 
penitentiary.  Nor  was  it  permissible  for  Mr. 
Allen  to  testify  that  the  grand  Jury  bad  in- 
restigated  this  diffloulty  and  returned  bills 
of  Indictment  against  Elberto  Chaverrea, 
Reyes  Flores,  Gregorla  Cortenas,  and  others, 
charging  them  with  assault  to  murder  on  him 
for  their  participation  in  this  difficulty,  and 
the  court  should  not  have  admitted  this  te&- 
timony. 

The  court  was  also  in  error  in  permitting 
the  bills  of  indictment  against  these  others 
to  be  Introduced  in  evidence.  This  was  but 
getttiv  before  the  trial  jury  the  fact  that  the 
grand  iury  bad  accepted  the  state's  theory  of 
the  case,  and  indicted  all  those  whom  Mr. 
Allen  said  had  been  parttcUnnts  in  the  af- 
fray, and  they  could  have  been  introduced 
for  no  purpose,  except  to  support  and  bolster 
up  the  state's  theory.  This  investtgaUon  of 
the  grand  Jury  and  return  of  the  indictments 
were  certainly  after  the  difficulty,  would  shed 
no  light  on  the  difficulty,  and  were  getting 
before  the  jury  the  opinion  of  the  grand 
Jury  as  to  the  merits  of  the  disputed  Issues. 
The  grand  jury  may  not  have  been  Informed 
as  to  the  defendant's  theory  of  the  case ;  the 
evidence  of  the  witnesses  who  tended  to  sup- 
port his  defense  may  not  have  been  before 
the  grand  jury.  Often  this  is  the  case,  and 
It  was  highly  improper  to  have  permitted 
these  indictments  against  others  to  be  in- 
troduced in  evidence.  They  were  not  wit- 
nesses, and  as  It  appears  by  these  indict- 
ments, they  could  not  have  been  witnesses  for 
the  defendant,  and  the  state  tendered  none  of 
them  as  witnesses.  We  have  treated  these 
bills  Jointly,  and  this  relates  to  all  the  in- 
dictments Introduced,  and  on  another  trial 
the  objection  to  their  introductiou  In  evidence 
should  be  sustained. 

[4]  By  another  bill  It  is  shown  that  Mr. 
Wright  was  permitted  to  testify:  "I  am 
acquainted  with  Gregorlo  Cortenas^  and  know 


that  he  was  Indicted  by  the  grand  jury  of  the 
December  term  of  the  district  court,  1911,  in 
connection  with  an  assault  to  murder  J.  L. 
Allen.  I  had  him  under  arrest,  but  he  gave 
bond  and  has  not  been  under  process  to  this 
court,  nor  has  he  t>een  since  the  Indictment 
was  returned.  I  have  a  caplM  for  his  ar- 
rest, and  have  made  diligent  search  for  him, 
and  have  sent  circulars  all  over  (he  south- 
west part  of  the  state.  I  do  not  know  where 
he  1&  I  do  not  know  JUberto  Chaverrea, 
but  I  have  had  a  capias  as  an  officer  for  him 
since  the  grand  Jury  of  December,  1911,  but 
have  no  idea  where  he  is.  He  has  not  been 
in  court  in  Wilson  county  to  my  knowledge.'' 
These  were  two  of  the  men  shown 'to  have 
been  indicted  as  partldpattng  in  the  assault 
on  Vr.  Allen,  and  the  fact  that  they  fled, 
had  forfdted  their  bands— were  refugees 
from  -justice — was  not  legitimate  evidence 
against  this  defendant  It  was  not  sought  to 
be  lOiown  he  had  anything  to  do  wiOi  their 
flight;  and  he  could.  In  no  sense,  be  held 
responsible  for  any  of  their  acts  after  the 
difficulty  was  over.  He,  at  least,  had  not 
fled,  nor  made  any  att^pt  to  do  so,  but  was 
in  court  contending  he  had  made  an  assault 
of  no  diaract^,  but  instead,  that  he  fiad 
been  assaulted  and  aerfously  wounded.  While 
testimony  as  to  what  took  place  durinff  the 
diJflcttUv,  the  acts  and  conduct  of  each  par- 
tlcipaut,  was  admissible  In  evidence,  yet  the 
subsequent  acts  of  any  of  the  others,  in  which 
he  did  not  participate,  were  not  admissible 
against  him,  and  the  court  erred  in  not  ex- 
cluding all  such  testimony. 

There  are  other  bills  In  the  record  present- 
ing similar  matters,  but  what  has  been  said 
should  make  It  clear  what  testimony  is  ad- 
missible and  what  should  be  excluded,  with- 
out taking  up  each  bill  and  discussing  it.  As 
before  stated,  the  fact  that  Mr.  Allen  was 
called  to  the  saloon,  that  he  searched  for  a 
knife,  and  tbe  acts  and  conduct  of  each  and 
every  one  of  the  alleged  participants  In  the 
difficulty  until  It  was  over,  under  this  rec* 
ord,  were  properly  admitted  In  evidence. 
But  nothing  subsequent  thereto  should  have 
been  admitted.  It  was  error  to  show  that 
Arrando  had  been  tried  and  convicted;  It 
was  error  to  show  that  others  bad  been 
Indicted  for  assault  to  murder ;  It  was  error 
to  show  that  some  of  them  had  fied ;  it  was 
error  to  show  that  others  had  forfeited  their 
bonds — in  fact  all  these  matters  that  took 
place  after  the  difficulty  was  over  will  be 
excluded  on  another  trial. 

[E]  We  need  not  discuss  the  alleged  errors 
In  the  charge  on  assault  to  murder,  as  that 
grade  of  offense  will  not  be  presented  on 
another  trial;  liavlng  been  convicted  of  ag- 
gravated assault  only,  on  another  trial  that 
issue  should  alone  be  presented.  Besides,  the 
entire  charge  is  copied  in  one  bill,  and  the 
assignments  of  errors  in  it  are  -too  general 
to  bring  anything  before  us  for  review. 

Reversed  and  remanded. 
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OHBISIIAK  T.  8TATE1. 
(Court  of  Cilmliial  Appeal!  tA  Texas.   Not.  6, 
1913.    Beheuing  Denied  Dec.  3,  191&) 

1.  Criminal  Law  (|  366*)  —  Evidencs  ~  Bks 
Gestm, 

A  witness  who  was  lialf  a  mile  from  the 
place  o£  the  shootinjc,  but  who  immediate];  ran 
there  apoD  hearing  It,  when  decedent,  who  was 
lying  on  the  ground  and  suffering  intensely, 
Tolontaril;  told  him  the  circumstances  of  the 
ahootinx  and  described  the  aasailanta,  conld 
testify  as  res  gestffi  as  to  what  decedent  told 
him  about  the  shooting. 

[Ed.  ffote.— For  other  cases,  see  CMminal 
Law,  Cent.  Dig.  ||  806,  Sll.  814,  818,  820; 
Dec  Dig.  I  SeS.*] 

2.  Homicide  (|  203*)— Dtiro  DEOUUTiOffS. 

Where,  when  decedent  was  helped  into  the 
ambulance  after  being  shot,  witness  handed  de- 
cedent bis  pistol,  when  decedent  told  him  to 
take  the  gun  because  decedent  would  never  have 
any  more  use  for  it,  it  sufficiently  appeared 
that  decedent  was  conscious  of  approaching 
death  without  hope  of  recovery,  wiuiin  Code 
Cr.  Proc.  1911,  art.  808,  so  as  to  make  such 
declaration  admisaible  as  dying  dedarations. 

[Ed.  Notev— For  other  eases,  see  Homicide, 
Cent.  Dig.  H  4»MS7;  DecTDig.  f  203.*] 

S.  WiiNBSSBS  a  268*)— Cbosb-Bxauination. 

Great  latitude  la  permitted  in  cross-exam- 
ining witnesses, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  931-94S,  959 ;  Dec.  Dig.  |  268.^ 

4.  Cbiminai,  Law   (!   1170%  *)  —  Appeai.  — 
Hasmless  Ebbob — Question. 

There  waa  no  reversible  error  In  the  asking 
of  questions,  by  the  prosecuting  attorney  for 
impeachment  purposes,  as  to  whether  a  certain 
witness  waa  not  forgetful  and  as  to  whether 
she  had  not  told  stories,  where  such  questions 
were  not  answered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Die  H  812&-413S;  Dw^  Dig.  i 
1170%.*] 

5.  Gbhuhal  Law  (|  508*)— Tbstocokt  or  Ac- 

COipLICES. 

under  the  substantially  direct  proTlsfons 
of  Code  Cr.  Proc  1911.  art  791,  one  who  was 
also  under  separate  indictment  for  killing  dece- 
dent was  properly  excluded  from  testifying  in 
a  prosecution  of  accused  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  CentDig.  SS  1099-1123;  DecDig.  |  508.*] 

6.  Cbiuinal  Law  (J  770*)— Instbuctions. 

Instructions  in  a  criminal  law  case  must 
submit  every  phase  of  the  case  suggested  by  the 
evidence  and  every  legitimate  inference  there- 
from.^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  GenL  Dig.  |  180G;  Dec  Dig.  |  r70.*] 

7.  Gbiminai,  Law  n  770*)— Tbiai<— Issues. 

In  submitting  the  issues  to  the  jury,  the 
court  is  not  limited  by  the  evidence  of  accDsed 
for  himself,  bat  should  submit  every  question 
BD^ested  by  the  evidence,  whether  offered  by 
the  state  or  accused,  or  both. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;  Dec  Dig.  |  77a*] 

8.  Cbiminal  Law  (|  770*)- lusTBUCTioKa— 

OONFOBMITT  TO  ISSUES. 

The  court  should  instruct  on  the  law  ap- 
plicable to  every  theory  of  guilt  or  defense, 
within  the  scope  of  the  indictment,  which  the 
evidence  tends  to  establish. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1806;  Dec  Dig.  {  770.*] 


a  Homicide  Xii  SOOi  801.  809*)  —  InsTBUO- 

TioNs— Issues. 

if  the  trial  court  has  a  reasonable  doubt 
as  to  the  necessity  of  a  charge  on  manslaughter, 
self-defense,  or  defense  of  another,  he  should 
resolve  such  doubt  in  favor  of  accused  and 
charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  II  61^  616-«20,  622-630.  638,  049, 
650,  662-656;  Dec  Dig.  SS  300.  SOlTsOO.*] 

10.  Cbiminai.  Law  ({  822*)— Ihbtbuctions— 
constbuotion. 

A  charge  in  a  criminal  law  case  should  be 
construed  as  a  whole  and  not  by  separate  para- 
graphs. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law.  Cent  Dig.  »  1990,  1991,  1994,  19U5, 
3158;   Dec  Dig,  f  822.*] 

11.  Cbiminal  Law  (S  805*>— Instbuctioits. 
The  charge  in  a  homicide  case  cannot  and 

should  not  all  be  glveu  in  a  single  paragraph. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^^^  Cent  .Dig.  H  1958,  1^;  Dec  Dig.  | 

12.  Cbiminai,  Law  (H  820,  U44*>-lH8i«uc- 

TI0N8— CoNSTBUonON. 

The  instructions  must  be  given  a-  reasona- 
ble construction,  and  the  jury  must  be  deemed 
to  have  placed  such  a  construction  upon  it 

[Ed.  Note— For  other  cases,  see  Criminal  Law. 
Cent  Die.  SS  1988,  2736-2764.  2766-2771, 2774- 
2781, 29^  8016-3087 ;  Dec  IMg.  SS  820, 1144.*] 

13.  Cbiminai.  Law  (|  1186*)  —  Appeal  — 
Habuless  Ebbob  —  Unnecessabt  Instbuc- 

TION. 

Under  Acts  26th  Leg.  c  21,  amending  Code 
Cr.  Proc  1895.  art  723,  prohibiting  reversal 
because  of  error  of  comnilssion  or  omission  in 
the  charge,  unless  the  whole  record  shows  that 
it  was  calculated  to  prejudice  accused's  rights, 
a  judgment  of  conviction  ahould  not  ordinarily 
be  reversed  for  unnecessary  instructioos  In  fa- 
vor of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8216-{^,  S221,  8230; 
Dec  Dig.  S  1186.*]  ^ 

14.  Homicide  {|  340*)  —  Appeal  —  Kabmusss 
£tebob— impbopeb  submission  oe  issues. 

Even  if  the  evid«aee,  which  showed  that 
decedent,  who  was  a  deputy,  hid  behind  a  gate 
post  and  stepped  out  and  presented  a  gun  at 
accused  and  others  as  they  were  carrying  away 
stolen  property,  did  not  raise  the  issues  of  man- 
slaughter, self-defensej  or  defense  of  anotiier, 
any  error  in  submitting  such  Issues  was  not 
prejudicial  to  accused,  though  his  only  defense 
was  aiibi. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  715-717,  720;  Dec  Dig.  S  340.*J 

15.  Cbiminal  IAw  (S  792*)— Insibuctions— 
Fbincipau. 

Accused  cannot  claim,  in  a  prosecution  for 
homicide  claimed  to  have  been  committed  while 
accused  and  others  were  carrying  away  bur- 
glarized goods,  that  an  instruction  upon  the 
law  of  principles  was  harmful  to  him,  though 
abstractly  correct  on  the  ground  that  his 
intention  may  have  been  only  to  burglarize  the 
car  and  steal  the  goods  without  intent  to  kill 
any  person,  where  the  instructions  required  a 
finding  tiiat  accused  himself  fired  the  faul 
shot 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1818-1820;  Dec  Dig.  { 
792.*] 

16.  HOMICIDE  (S  18*>— Fibst  Deobbe  Mubdbb 

—  FBBPETBATION    OP    BuROLABT  —  OOUPLE- 

TiON  OF  Offense— "In  the  Pebpetbatioh." 
Where  accused  and  others  were  engaged  in 
hauling  away  the  goods  stolen  from  a  ourglar- 
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ized  car,  ^en' accused  Bbot  an  officer  who  was 
attemptmg  to  arrest  them,  accused  was  then 
"in  the  perpetration"  of  the  bui^lair,  within 
Pen.  Code  1911,  art  1141,  making  aU  murder 
committed  "in  the  perpetration"  of  burglary 
first  degree  murder;  the  offense  of  bots^ary  not 
then  having  been  completed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dis.  H  24r^l;  Dec.  Dig.  $  18.*] 

ir.  CraaNAii  Law  (fS  741,  742,  1159*)— Ap- 
peal—Jubt  PlRDINQ8~OONCI.n8IVKNK8S. 
The  credibility  of  the  witnesses  and  the 
weight  of  tiieir  testimony  is  for  the  jury  in  the 
trial  court  and  not  for  the  Court  m  Criminal 
AppeaJfl  to  determine. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8§  1098,  1138.  1221,  1705, 
1713,  1716,  1717,  1719-1721,  1727,  1728,  3074- 
3083;  Dec.  Dig.  S|  741,  742,  1159.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B,  Seay,  Judge. 

Ed  ChriBtian  was  convicted  of  first  degree 
murder,  and  appeals.  Affirmed. 

F,  M.  Ball  and  George,  Hancock  &  Hard- 
wlcke,  ^11  of  Dallas,  for  appellant.  C  JL 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PBENDEBGAST,  P.  J.  The  appelant  was 
convicted  of  murder  In  the  first  degree  and 
the  death  penalty  assessed. 

We  tiiluk  It  unnecessary  to  give  any  detail 
statement  of  the  evidence  by  tbe  several 
witnesses  Irat  will  give  a  summary  of  It  as 
a  whole.  It  clearly  authorized  the  jury  to 
believe  and  find  that  in  daytime  in  the  even- 
ing of  September  9,  1910,  four  negroes,  to 
wit,  app^ant.  Ed  Christian,  Bd  Lon& 
Oeorge  Williams,  and  WUlle  Wyatt.  by  mu- 
tual consent;  met  at  the  house  of  Ed  Long, 
in  the  dty  of  Dallas,  Tex.,  and  entered  Into 
a  plot  and  conspiracy  to  that  night  rob  or 
bui^arlze  a  Texas  &  Pacific  box  car  while 
being  pulled  into  the  dty  of  Dallas;  that 
Wyatt  lived  about  one  mile,  or  some  dis- 
tance, from  Ed  Long's,  and  that  they  all  sent 
said  Wyatt  to  hia  (Wyatt's)  house  to  get  hia 
rix-sbooter  and  to  swap  it  with  one  Lee 
Jeffries  for  a  Winchester;  that  appellant 
said  he  wanted  to  trade  the  pistol  for  a  rifie 
for  long-range  shooting;  that  Wyatt  went 
home,  got  his  pistol,  and  went  by  to  see 
Jeffries  to  make  tbe  said  exchange  but,  not 
finding  Jeffries,  did  not  make  the  exchange 
but  took  the  pistol  back  to  Ed  Long's  where 
the  others  were  awaiting  his  return;  that, 
when  he  returned  to  Long's,  two  officers  in 
plain  clothes  were  there  and,  seeing  he  had 
something  under  his  coat,  Inquired  what  it 
was,  and  he  told  them  It  was  his  six-shooter. 
They  thereupon  arrested  him  for  carrying 
the  pistol,  and  soon  afterwards  placed  him 
in  Jail  and  kept  him  until  some  time  the 
next  day ;  that  the  said  four  persons  and 
no  others  entered  into  said  plot  and  con- 
spiracy; that  that  night,  about  or  after  mid- 
night, said  conspirators,  other  than  Wyatt, 
did  board  a  Texas  &  Pacific  freight  train 
pulling  into  Dallas  and  at  or  near  the  Fair 
Grounds  burglarized  one  of  the  box  cars  and 


threw  out  therefrom,  on  the  right  of  way, 
two  boxes  of  goods:  that  Ed  Long  at  once 
hired  and  procured  a  one-horse  wagon  and 
a  small  gray  mule  with  small  feet,  return- 
ed to  the  place  where  they  bad  thrown  out 
said  goods,  the  other  two  there  awaiting  his 
return,  and  as  soon  as  he  did  so  loaded  the 
said  goods  into  the  wagon  and  started  off 
therewith  down  the  right  of  way;  that  Henry 
Bennett,  the  deceased,  was  a  deputy  sheriff 
whose  duties  were  to  look  after  offenses  of 
burglarizing  and  stealing  goods  from  railroad 
cars  in  said  city;  that  Immediately,  or  soon 
after  this  burglary,  he  was  informed  thereof 
and  Immediately  went  to  investigate  It  and 
if  possible  apprehend  the  criminals  and  ar- 
rest them  and  prevent  their  getting  away 
with  said  goods;  that  when  he  got  near 
where  the  goods  were  thrown  out  he  saw 
three  persons  loading  said  boxes  in  a  wagon 
and  then  come  down  the  right  of  way  from 
where  they  had  Just  loaded  them,  one  of 
them  In  the  wagon  driving,  the  other  two 
walking;  that  be  secreted  himself  behind  a 
gate  post  where.  It  seems,  the  parties  were 
to  come  off  of  the  right  of  way  and  leave 
the  railroad,  and  that  when  they  got  very 
close  to  him  he  drew  his  pistol,  presented 
it  at  them,  and  commanded  them  to  halt  or 
hold  up;  that  tlien  appelant,  who  was  one  ot 
the  two  on  the  ground,  Immediately  8tepi>ed 
from  behind  the  mule  and  fatally  shot  the 
deceased,  he  d;^g  tike  next  day  or  the  day 
following;  that  these  tliree  consptratorB  tiiai 
made  their  escape  with  the  goods  and  west 
to  the  residence  that  night  of  Lena  Tennl- 
son  with  said  goods  in  said  wi^on  drawn  by 
said  male,  and  appellant  awoke  him  from 
his  bed  and  endeavored  to  get  him  to  let 
them  leave  these  goods  secreted  at  his  house, 
but  he  declined,  and  they  then  left,  sold  the 
goods^  returned  the  mule  and  yragon  to  the 
place  and  person  from  whom  they  had  hired 
them,  paid  for  the  hire,  and  tbe  nert  day 
divided  with  said  Wyatt  (who  that  day  had 
been  released  from  Jail)  the  proceeds  of  the 
sale^  paying  him  fSO  as  his  portion  thereof. 
The  evidence  tends  to  show  that  appellant 
then  left  Dallas  and  succeeded  In  keeping 
his  whereabouts  unknown  to  the  officers  and 
evaded  arrest  until  some  year  or  two  later 
when  he  was  found  and  arrested  in  Lime- 
stone county,  Tex. 

Appellant  objected  to  the  testimony  of  E. 
R.  Meeks  as  to  what  the  deceased  said  to 
him  as  to  who  shot  him  or  the  facts  or  dr- 
cnmstanoes  surrounding  the  shooting,  because 
his  testimony  did  not  show  that  at  the  time 
deceased  made  said  declarations  to  the  wit- 
ness he  was  conscious  of  approaching  death 
and  believed  there  was  no  hope  of  recovery. 
The  court  admitted  the  testimony,  holding 
that  It  was  admissible  as  a  dying  declaration 
and  also  as  res  gestse.  It  was  not  objected  to 
because  it  was  not  rea  gestae.  If  It  was  ad- 
missible as  res  gests,  tbe  court's  ruling  was 
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correct,  even  tboagh  It  might  not  have  been 
admissible  as  a  dying  declaration. 

[1  ]  It  iB  Bhovn  by  the  bill  that  the  witness 
Meeks  was  about  a  half  mile  from  where  the 
shooting  occurred  and  heard  It;  that  he  im- 
mediately ran  there,  found  deceased  shot 
and  lying  upon  the  ground  at  the  place  where 
the  shooting  occurred  and  at  once  Tolnntarlly 
told  the  witness  the  drctunstances  of  his 
being  shot  and  described  the  person  who  shot 
him  and  one  of  the  others,  the  wagon  and 
the  mule  drawing  it  Deceased  was  suffer- 
ing Intensely  from  the  shot  We  are  well 
sattefled  that  the  evidence  was  clearly  ad- 
missible as  MB  gests.   Balner  v.  State,  148 

a  w.  m 

[2]  The  testimony  of  this  witness  further 
shows  that,  at  the  time  when  they  helped 
the  deceased  in  the  ambulance,  he  took  de- 
ceased's head  In'  bla  lap  and  handed  bim  his 
pistol;  that  the  deceased  replied  to  him: 
"Take  the  gnn  and  take  care  of  tt.  I  vrtll 
never  have  any  more  use  for  It**  To  take 
the  testimony  of  this  witness  alone,  shown 
by  the  bill,  we  think  It  shows  satisfactorily 
that  at  the  time  of  making  said  dedaratlon 
he  was  oonscUms  of  approaching  death  and 
believed  there  was  no  hope  of  recovery,  sub- 
stantially in  oonqtllance  with  the  statnte  on 
this  sabject  Artide  806,  O.  a  P.  This 
was  the  only  ground  upon  which  the  testi- 
mony was  objected  to.  All  the  other  requi- 
sites of  the  statute  are  shown  to  have  bent 
complied  wIOl  IfUler  v.  State,  27  Tex.  A^* 
6S,  10*  S.  W.  44B.  It  is  ttoawn  that  his  wound 
was  neoessorUr  a  fatal  one. 

Lena  (Bogeue)  Tennlson  was  an  important 
witness  for  the  state  and  gave  material  testi- 
mony  against  appellant.  The  def^dant,  on 
cross-examination  of  him  for  the  purpose  of 
impeaching  him  by  Ada  Tennlson,  asked  him 
if  he  did  not  make  certain  statements  to  her 
which  would  be  contradictory  If  not  the  re- 
verse of  what  be  testified  on  the  trial.  He 
denied  making  any  sach  statements  to  her. 
Appellant  placed  her  on  the  stand,  and  she 
testified  that  Lena  Tennlson  did  make  the 
statements  to  her  which  he  had  denied.  The 
state  subjected  her  to  a  severe  cross-exam- 
ination, whereby  her  reputation  for  truth 
and  veracity  was  placed  in  issae  before  the 
Jury.  What  this  examination  was  is  in  no 
way  disclosed  by  the  bill.  Thereupon,  for 
the  purpose  of  sustaining  her  general  repu- 
tation for  truth  and  veracity,  appellant  in- 
troduced Mrs.  Tabler,  who  showed  that  she 
had  lived  in  Longvlew  many  years  where 
Ada  Tennlson  lived  and  that  Ada  had  worked 
for  her  many  years,  and  that  she  knew  Ada's 
general  reputation  for  truth  and  veracity  at 
Longvlew  and  it  was  good.  On  cross-exam- 
ination of  Mrs.  Tabler  by  the  state,  it  was 
shown  by  Mrs.  Tabler  that  Ada  had  been 
operated  on  about  a  year  before  this  trial 
and  since  then  she  had  been  in  a  feeble 
condition;  and  the  state  then  asked  her  If 
Ada  Tennlson  was  not  forgetful  since  said 


operation.  Upon  objection  by  the  appellant 
this  question  was  excluded  from  tiie  Jury 
and  was  not  answered.  Upon  the  state  then 
asking  some  other  questions  and  establishing 
that  Mrs.  Tabler  had  seen  Ada  Tennlson 
every  day  for  the  past  year,  except  about  one 
month,  and  that  she  had  worked  for  her 
constantly,  the  state's  attorney  repeated  the 
question,  "You  state  she  is  forgetful?"  The 
appellant  again  objected  to  this  question; 
and,  while  the  bill  states  the  court  overruled 
the  objection.  It  also  shows  that  no  answer 
whatever  was  had  from  the  vrltness.  Then, 
the  state  proceeding  with  its  cross-examina- 
tion of  Mrs.  Tabler,  she  testified  that  Ada 
Tennlson's  reputation  for  truthfulness  had 
changed  within  the  last  12  months  and  that 
she  was  not  as  truthful  as  before  then.  Then 
asked,  "She  told  you  stories?"  Appellant 
objected  to  this  question,  and  the  court  bus- 
tained  his  objection,  and  no  answer  thereto 
was  had. 

[3, 4]  Great  latitude  Is  always  permitted 
In  the  cross-examination  of  a  witness.  It 
seems  this  bill  merely  complained  of  the 
said  certain  questions  which  were  asked  by 
the  state's  attorney  but  not  answered.  The 
bill  in  no  way  shows  any  reversible  error. 
Sweeney  v.  State,  146  S.  W.  885,  886,  and 
cases  dted. 

[B]  The  only  other  bill  appellant  has  Is 
he  complains  that  the  court  would  not  permit 
him  to  introduce  Ed  Long  and  have  bim 
testi^f.  Said  Long  was  then-  also  under  In- 
dictment In  the  lower  court  for  the  killing 
of  deceased,  as  well  as  this  appellant  though 
under  a  separate  indictment  The  court,  of 
course,  committed  no  error  in  refusing  to 
permit  Ed  Long  to  testify.  The  statute  It- 
self makes  him  Incompetent.  Article  791, 
C.  C.  P.  Appellant  urges  many  objections 
to  the  court's  charge.  Before  discussing 
these  objections,  we  will  state  some  of  the 
well-established  rules  pertaining  to  the  giv- 
ing of  charges  and  how  the  court's  charge 
shall  be  construed.  These  are: 

[S]  (1)  The  charge  must  submit  to  the 
Jury  every  phase  of  the  case  made  by  the 
evidence  and  every  legitimate  deduction  to 
be  drawn  therefrom. 

(2)  The  charge  should  be  framed  with  ref- 
erence to  the  whole  evldmce  adduced  on  the 
trial. 

[7]  (3)  The  court  is  not  limited  or  restrict-' 
ed  by  the  testimony  of  appellant  in  his 
own  behalf  as  to  the  Issues  to  be  submitted 
but  notwithstanding  bis  testimony,  should 
submit  each  and  every  phase  of  the  case 
suggested  by  the  evidence,  whether  the  the- 
ory be  pres^ented  by  the  evidence  of  the 
state  or  defense,  or  both. 

[>]  (4)  The  charge  should  instruct  the 
jury  as  to  the  law  applicable  to  every  theory 
within  the  scope  of  the  Indictment  which 
the  evidence  tends  to  establish,  whether 
favorable  to  the  state  or  defendant 

[I]  (S)  If  the  testimony  creates  a  reason- 
able doubt  In  the  mind  <a  the  tiial  Judge  as 
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to  tbe  neoessUr  ctf  a  diatge  on  nuuulangb- 
ter  and  self-d^ense,  or  defense  of  another, 
In  a  murder  trial,  the  doubt  Bliould  be  re- 
solved In  favor  of  the  accused  and  sueh 
charge  given,  in  which  event,  if  he  gives 
such  diarge  or  charges,  no  reversible  vctor 
Is  caused  thereby. 

111,11]  (6)  In  determining  the  suffldent^ 
of  a  charge,  it  miut  be  construed  as  a  whole 
and  not  1^  Isolated  extrhcts,  excerpts,  or  par- 
agraphs. It  must  be  treated  as  an  entiiet^f 
and  regard  most  be  had  to  the  connection 
and  interdependence  of  its  several  parts. 
A  charge  in  a  murder  case  should  not  and 
cannot  properly  all  be  given  In  one  paragraph 
as  a  whole.  It  should  necessarily  be  given 
In  sQ^arate  and  distinct  paragraphs. 

[12]  (7)  The  charge  and  the  language 
thereof  must  have  a  reasonable  and  not  a 
strained  and  unreasonable  construction,  and 
the  Jury  must  be  considered  to  be  reasonably 
IntelUgCTt  and  capable  men,  sufficiently  so 
to  pat  such  reasonable  construction  on  the 
charge,  and  not  a  strained  and  unreasonable 
construction  thereon. 

[13]  (8)  By  the  act  of  March  12,  1897, 
amending  article  743  (723),  G.  a  the  Leg* 
islature  expressly  prohibited  this  court  from 
reversing  a  case  because  of  an  error  of  ei- 
ther commission  or  omission  in  the  charge, 
tmless  such  error,  from  the  whole  record, 
was  calculated  to  prejudice  the  rights  of  tbe 
defendant  Bven  before  then,  but  especially 
ever  since  that  act,  no  conviction  should 
necessarily  and  must  not  ordinarily  be  re- 
versed for  unnecessary  instructions  in  fa- 
vor of  the  accused.  (We  are  not  considering 
the  amendment  of  article  743  under  the  Acts 
of  1913,  p.  278.) 

Bearing  these  rules  In  mind,  we  will  now 
state  the  court's  charge  and  appellant's  ob- 
jections thereto.  The  court  gave  a  full,  fair, 
and  complete  charge  on  murder  in  the  first 
and  second  degrees,  as  In  ordinary  murder 
trials.  As  we  understand,  appellant  has 
made  no  objection  to  either  of  these  charges, 
as  within  themselves  wrong.  The  court  also 
charged  on  manslaughter,  self-defense,  and 
defense  of  another,  and  gave  a  complete  and 
perfect  charge  on  alibi.  Also  a  charge  on 
principals,  reasonable  doubt,  and  the  reason- 
able doubt  between  the  different  degrees  of 
murder  and  manslaughter. 

One  of  appellant's'  objections  is  to  the  en- 
tire charge  of  tbe  court,  considered  as  a 
whole,  claiming  that  It  Is  on  the  weight  of 
the  evidence  and  misled  and  confused  the 
jury  In  that,  as  his  sole  defense  was  alibi, 
it  impressed  the  Jury  with  the  belief  that 
the  trial  court  did  not  believe  his  defense 
but  believed  that  he  was  present  and  partici- 
pated In  the  homldde.  We  have  carefully, 
again  and  again,  read  and  studied  the  court's 
charge.  In  view  of  this  objection  and  of  the 
rules  above  announced  regulating  what 
charges  shall  be  given,  how  given  and  con- 
strued, and,  in  our  opinion,  this  objection 
Is  wholly  without  foundation.  Unanestiona- 


bly  tiie  evidence  Impeiatlveilr  ragnftred  the 
court  to  submit  murder  In  the  first  degree, 
evm  if  it  should  be  conceded  that  anieUant^ 
sole  defense  was  alibi.  By  doing  so  the 
court,  as  It  should,  required  the  jury  to  be- 
lieve every  essential  fact  to  establish  first 
degree  murdw  beyond  a  leasraiable  doubt, 
and  in  no  way*  as  we  see  it,  did  the  court 
express  or  Intimate,  and  by  no  reasonable 
construction  of  the  langnage  of  the  durgs 
can  it,  by  implication,  be  confdmed,  that  the 
court  expressed  any  opinion  whatever  on 
the  weight  of  the  testimony  or  in  derogation 
of  appellant's  claimed  slibL  The  same  may 
be  said,  and  Is  tme^  of  tbe  snbrnistdon  of 
every  other  question  submitted  to  flie  Juiy 
for  a  finding.  As  we  see  it,  the  court  ex- 
pressed, neither  directly  nor  by  imidicatlon, 
any  opinion  to  the  jury  as  to  his  belief  or 
dlsbdief  affedlng  appellant's  claimed  de- 
fense of  allbL  We  can  hardly  see,  and  ap- 
pellant has  not  pointed  out,  how  the  court 
could  or  slurald  have  charged  otlierwlse  if  it 
was  necessary  or  proper  to  submit  the  se^ 
oral  matt^  to  the  Jury  for  a  finding. 

[14]  Again,  the  appellant  complains  that 
the  court  erred  in  charging  on  manslaugh- 
ter and  self-defense  and  defense  of  another, 
claiming  that  because  his  only  defense  was 
alibi,  by  submitting  charges  on  these  sub- 
jects to  the  Jury  for  a  finding.'  the  court 
improperly  led  the  jury  to  believe  that  he 
was  present  and  participated  In  the  killing 
and  not  to  believe  his  special  d^ense,  and 
also  claiming  that  there  was  no  evidence 
In  the  record  raising  or  tending  to  raise 
these  several  issues,  and  that  it  put  him  in 
the  position  of  relying  on  inconsistent,  con* 
filctlng,  and  antagonistic  defenses,  and  that 
the  giving  of  these  charges,  therefore,  must 
necessarily  result  in  a  reversal. 

Appellant  contends  that  tbe  evidence  In 
this  case  established  that  he  was  guilty  of 
murder  in  the  first  degree  or  not  guilty  at  all. 
He  concedes  in  his  brief  that  ordinarily  a 
charge  favorable  to  defendant  would  be  no 
ground  for  a  reversal,  but  claims  that,  be- 
cause, as  contended  for  by  him,  his  sole  de- 
fense was  alibi,  the  submission  of  such  charg- 
es when  the  evidence  did  not  call  therefor 
necessarily  resulted  In  Injury  to  him. 

In  Jones  v.  State,  63  Tex.  Cr.  B.  413,  141 
S.  W.  964,  we  correctly  said:  "Prior  to  the 
enactment  of  article  743  (723),  Code  Crimi- 
nal Procedure,  in  construing  that  article,  as 
it  had  theretofore  been.  In  connection  with 
article  735  (715),  this  court  had  reversed 
cases  where  mere  technical  errors  of  com- 
mission or  omission  had  been  In  the  charge 
of  the  court.  The  Legislature,  In  amend- 
ing article  743  (723),  as  It  was  amended  by 
the  act  of  March  12,  1897,  expressly  enacted 
that  the  judgment  shall  not  be  reversed,  un- 
less the  error  appearing  from  the  record  was 
calculated  to  prejudice  the  rights  of  the  de- 
fendant, whereas,  before  then,  said  article, 
as  it  stood,  seemed  and  was  construed  to 
require  a  reversal  whether  such  error  was 
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calcolated  to  Injure  or  not  Even  before  this 
article  was  amoided,  the  Sninreme  Coort  In 
Wright  ▼.  State*  41  Tex.  246,  held  that  a 
Jndsment  of  oonTictlon  wonld  not  be  reTers- 
ed  for  Improper  instmctlons  given  In  fnror 
of  the  d^endant ;  and  cases  prior  to  Green 
T.  Btate^  32  Tex.  Gr.  B.  298  [22  8.  W.  lOM], 
which  hdd  that  where  erroneous  charges 
were  girai,  If  excepted  to,  even  thone^  sndi 
Snjtuy  Inured  to  the  benefit  of  the  accosed, 
reonired  a  reversal,  were  eipressly  overmled 
hy  this  court.  In  Briscoe  v.  State,  87  Tex. 
Gr.  R.  464  [86  B.  W.  281],  on  a  trial  for 
murder,  where  the  evidence  established  mur- 
der In  the  first  degree,  it  was  held  that  de- 
fendant  conld  not  be  heard  to  complain  that 
ttie  court  gave  him  a  charge  vpon  murder  in 
the  second  d^ree.  Also  in  Gonzales  v.  State, 
35  Tex,  Cr.  B.  83  [29  a  W.  1091,  80  S.  W. 
224],  this  court  hdd  that  a  defendant  who 
had  been  convicted  of  manslaughter  could 
not  claim  any  possible  Injury  from  a  charge 
on  mutual  combat,  even  when  such  charge 
was  not  required  by  the  evidence  and  that 
a  charge  upon  imperfect  self-defense,  though 
not  called  for  by  the  evidence,  could  do  no 
possible  barm  to  appellant  where  there  waa 
no  self-defense  In  the  case.  It  has  also  been 
held  in  many  cases  by  this  court  that  even 
though  a  specific  portion  of  the  charge  of 
the  court  may  be  erroneous,  when  it  is  more 
favorable  to  the  accused  than  he  was  entitled 
to  upon  the  parUcnlar  questions,  be  had  no 
ground  to  complain.  Wllklns  v.  State,  35 
T«L  Cr.  R.  525  [34  S.  W.  827] ;  Scruggs  v. 
State,  35  Tex.  Cr.  R.  622  [34  8.  W.  951] ; 
Delgado  V.  State,  34  Tex.  Cr.  R.  157  [29  S. 
W.  1070] ;  English  v.  State,  34  Tex.  Cr.  B. 
390  [30  S.  W.  233] ;  Daud  v.  State,  34  Tex. 
Cr.  R.  460  [31  S.  W.  376] ;  Loggins  v.  State, 
32  Tex.  Cr.  R.  364  [24  S.  W.  612] ;  Lttjano  v. 
State,  32  Tex.  Cr.  R.  414  [24  S.  W.  97]; 
Boren  v.  State,  82  Tex.  Cr.  B.  687  [26  S. 
W.  776] ;  Green  v.  SUte,  32  Tex.  Cr.  B.  298 
[22  S.  W.  1094] ;  Kelley  v.  State,  31  Tex. 
Cr.  E.  216  [20  S.  W.  357] ;  Sutton  v.  State, 
81  Tex.  Cr.  B.  297  [20  S.  W.  5G4] ;  Massey 
V.  State,  81  Tex.  Cr.  B.  871  [20  S.  W.  758] ; 
Wolffortfa  V.  State,  81  Tex.  Or.  B.  887  [20 
S.  W.  741] ;  Gonxales  v.  State,  81  Ter.  Cr. 
B.  SOS  [21  B.  W.  2S3]  ;  Weathersby  v.  State^ 
29  Tex.  App.  278  [U  S.  W.  828] ;  SnrreU 
V.  State,  29  Tex.  App.  821  [15  &  W.  816] ; 
Hawthorne  t.  Stat^  28  To.  App.  Z12  (12 
8.  W.  60S] ;  Walker  v.  State,  28  tex,  Aj/p. 
603  [13  S.  W.  860] ;  HcOleavland  State, 
24  Tex.  App.  202  C6  B.  W.  664] :  GarUsle  v. 
State,  87  Tex.  Cr.  B,  108  [88  S.  W.  991]." 

Of  coarse  thore  mit^t  be  a  case,  when 
appellant's  defense  was  alibi,  where  the 
court's  chaq^  was  so  worded  as  objections 
like  those  of  appelant  In  this  case  might  be 
well  founded.  This  ease,  however,  and  the 
diarges  of  the  eourt  do  not  presoit  the  ques- 
tlons  in  such  a  way  as  to  be  subject  to  tMs 
objecQon,  even  if  it  should  be  conceded  that 
the  evidence  did  not  raise  the  qnestloos  of 


manslaughter,  e^-defense,  and  defense  of 
another. 

For  the  sake  of  discussing  the  qnestton 
further,  however,  snpiKMe  that  it  be  con- 
ceded that  the  evidence  did  not  so  raise  man- 
slaughter, s^-defense,  and  defense  of  an- 
other as  to  call  for  a  submission  of  them  or 
any  of  them  to  the  jury  for  a  finding,  yet 
how  is  it  possible  that  ttie  appeUant  was  in- 
jured or  conld  have  bera  Injured  thereby? 
Without  doub^  by  submitting  manslat^^ter 
the  court  gave  the  jury  an  opportunity  to 
find  him  guilty  of  manslaughter  only  and  not 
murder  .In  the  first  d^ree,  and  so  by  snb- 
ndtting  self-defense  and  defense  of  another 
the  court  clearly  gave  the  jury  the  anthorlt; 
to  find  him  not  guilty  at  all ;  and  as  we  see 
it;  considered  as  a  whole,  the  submission  of 
these  questions  to  the  jury  by  the  court  were 
each  and  all  favorable  to  appellant  and  in 
his  behalf  and  could  not  and  did  not  prej- 
udice him  In  the  least  Again,  we  cannot 
say  that  the  evidence  maj'  not  have  been 
sufficient  to  raise  eadi  of  these  questions  in 
appellant's  favor.  If  under  the  above 
well-established  rules  there  was  no  error  in 
submitting  them  which  coidd  or  should  re- 
qniie  a  reversal  of  this  case. 

Take  for  instance  the  question  of  man- 
slaughter. TTnder  one  tibeory  and  phase  of 
the  evidence  it  ml^t  well  be  contended  that 
It  tends  to  show  that  the  attempted  arrest  of 
appellant  and  his  confederates  by  the  de- 
ceased at  the  time  deceased  was  killed  was 
not  a  legal  arrest  or  attempt  to  arrest  The 
officer  Bennett,  it  was  shown,  secreted  him- 
self from  appellant  and  his  confederates  by 
getting  behind  a  post  as  they  were  coming 
toward  him,  and  when  they  got  within  a 
short  distance  of  him  he  suddenly  emerged 
from  behind  the  post,  presented  his  drawn, 
pistol  suddenly,  and  demanded  that  the  par^ 
ties  halt  or  hold  up;  thata  he  did  not  then 
disclose  to  appeUant  and  his  associates  that 
he  was  an  officer  or  was  attempting  to  make 
a  legal  arrest  of  them.  ISr,  Branch,  in  his 
work  on  Criminal  Law,  in  one  paragraph  of 
section  487,  says;  "If  attempted  arrest  Is 
lll^al,  defendant  has  the  same  right  to  re- 
stst  as  if  the  officer  was  merely  a  private 
4^tlzen.  Lynch  v.  State,  41  Tex.  Cr.  R.  510 
[67  S.  W.  1130];  Miers  v.  State,  84  Tex.  Cr. 
B.  161  [29  8.  W.  1074,  63  Am.  St.  Bep.  705]; 
Barles  v.  State,  04  S.  W.  466.*'  In  another 
paragraph,  under  the  same  section,  be  mya: 
"Th9  law  seto  such  a  high  value  upon  the 
liberty  of  a  cltlisen  that  an  attempt  to  arrest 
him  unlawfully  is  esteemed  a  great  provoca- 
tion and,  if  it  produces  audi  passion  as  ren- 
ders him  incapable  of  cool  reflection,  may  re- 
duce the  homicide  to  manslaughter.  Ex 
parte  Kierwoodt  29  TU.  App.  336  [16  S.  W. 
812];  Dyson  v.  State,  14  Tex.  App.  461; 
Ulller  V.  Stete,  81  Tex.  Cr.  B.  639  [21  S.  W. 
925,  87  Am.  St.  Bep.  8361;  Meuly  t.  State,  26 
Tex.  App.  274  [0  6.  W.  663,  8  Am.  St  Bep. 
477];  Moon^  T.  State,  66  a  W.  927;  Earlea 
T.  Stat^  Bupra;  Ledbetter  v.  Stet^  23  Tex. 
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App.  258  [5  S.  W.  226];  Peter  v.  State,  23 
Tex.  App.  687  [5  S.  W.  228];  Goodman  v. 
State,  4  Tex.  App.  352;  Johnson  t.  State,  S 
Tex.  App.  47;  Ross  v.  State,  10  Tex.  App. 
464  [38  Am.  Rep.  643];  Jones  v.  State.  26 
Tex.  App.  12  [9  S.  W.  63,  8  Am.  St  Rep.  464]; 
Mundine  t.  State,  37  Tex.  Cr.  R.  16  [88  8.  W. 
619];  Alford  t.  State,  8  Tex.  App.  566; 
Hardin  t.  State,  40  Tex.  Cr.  R.  220  [49  S.  W. 
607] ;  Lynch  t.  State,  supra;  Cortez  t. 
State,  44  Tex.  Cr.  R.  182  [69  S.  W.  636]; 
Scott  V.  State,  49  Tex.  Cr.  R.  389  [93  S.  W. 
112]."  Again,  In  another  sabdlvislon  under 
said  section,  he  says:  "Whether  arrest 
was  legal  or  not,  the  power  to  arrest  may  be 
exercised  In  such  a  wanton  and  menacing 
manner  as  to  threaten  the  accused  with  loss 
of  lite  or  serious  bodily  injury.  In  such  a 
case,  though  attempted  arrest  was  lawful,  the 
killing  would  be  Justifiable.  Jones  v.  State, 
26  Tex.  App.  12  [9  S.  W.  63,  8  Am,  St,  Rep. 
464];  Ex  parte  Sherwood,  29  Tex.  App.  836 
[15  S.  W.  812] ;  Alford  v,  State,  8  Tex.  App. 
668.  Or,  if  attack  was  of  a  milder  character, 
manslaughter  would  be  presented  from  such 
character  of  arrest  Vanu  v.  Stete,  46  Tex. 
Cr.  R.  443  [77  S.  W.  813,  108  Am.  St  Rep. 
961] ;  James  v.  State,  44  Tex.  314." 

The  court  In  charging  on  manslaughter, 
after  giving  the  proper  and  necessary  defini- 
tion thereof,  strictly  in  accordance  with  the 
statute  on  the  subject  and  defining  sudden 
passion  as  defined  by  the  statute  and  ade- 
quate cause,  as  so  defined,  also  cliarged: 
"Ton  are  further  Instructed  that  if  an  officer 
or  other  person  attempts  to  seize  or  arrest 
an  offender  or  supposed  offender  and  uses 
more  force  than  is  necessary  for  such  pur- 
pose, or  uses  unreasonable  means  to  secure 
the  arrest  or  detention  of  such  offender,  this 
would  be  deemed  In  law  an  adequate  cause; 
and  you  are  further  Instructed  that  any  fact 
or  circumstance,  or  set  of  facts  or  drcUm- 
stances,  such  as  would  commonly  produce  a 
degree  of  anger,  rage,  resentment  or  terror 
in  a  person  of  ordinary  temper  sufficient  to 
render  a  man  Incapable  of  cool  reflection, 
would  be  deemed  In  law  adequate  cause." 
Then  further  told  the  Jury  that  In  order  to 
reduce  voluntary  homicide  to  manslaughter 
It  was  necessary  that  adequate  cause  existed 
to  produce  the  state  of  mind  referred  to 
sufficient  to  render  it  incapable  of  cool  reflec- 
tion, and  also  that  such  state  of  mind  did 
actually  exist  at  the  time.  Then  further, 
properly  following  the  statute,  told  them  that 
It  was  their  duty,  in  determining  the  ade- 
quacy of  the  provocation  and  the  state  of  de- 
fendant's mind  at  the  time,  to  consider  all  the 
facte  and  circumstances  in  evidence.  Then 
correctly  submitted  to  the  Jury  whether  or 
not  appellant  was  guilty  of  manslaughter 
and  required  the  Jury  to  believe  beyond  a  rea- 
sonable doubt  everything  that  was  necessary 
to  do  so  and.  If  so,  to  flnd  tiim  guilty  of 
manslaughter. 

Id  charging  on  self-defrase  and  defeiwe  of 
another,  the  conrt  correctly  laid  down  the 


principles  of  law  on  that  anbject  and,  among 
other  things,  told  the  Jury,  In  snbsteuce  and 
effect  that  a  person  had  the  right  to  aelse 
personal  property  which  had  been  stolen  and 
teke  charge  of  the  supposed  offender  when 
making  off  with  snch  goods  and  take  him  be- 
fore a  magistrate  for  examination ;  and  such 
person  may  use  all  reasonable  means  to  so 
secure  the  seizure  of  the  property  and  the 
detention  of  the  supposed  offender,  but  that 
no  greater  force  was  permitted  than  neces- 
sary for  that  purpose,  and,  If  greater  force 
than  necessary  was  used  by  deceased  in  the 
attempted  seizure  of  the  property  or  arrest 
or  detention  of  the  parties,  the  same  was  Il- 
legal, and  the  defendant  or  any  of  said  par- 
ties had  the  1^1  right  to  resist  it  and  if 
necessary,  or  ai^rently  necessary  In  their 
defense,  to  kill  Bennett  while  engaged  In 
such  unlawful  arrest  and  that  what  he  had 
a  right  to  do  for  himself  he  had  the  right  to 
do  for  his  companions.  Then  submitted  self- 
defense  and  defense  of  another  on  these  lines 
and  told  the  Jury,  If  appellant  shot  the  de- 
ceased under  any  such  circumstances,  to  find 
him  not  guilty. 

Doubtless  the  learned  trial  Judge,  in  prop- 
erly guarding  appellant's  rights,  reasonably 
concluded  that  the  whole  evidence  In  the  case 
raised  and  tended  to  raise  the  questions  of 
manslaughter,  self-defense,  and  defense  of 
another  in  appellant's  favor  and.  In  order  to 
gaurd  all  of  his  righte  and  that-he  might  have 
the  benefit  thereof,  submitted  these  questions 
to  the  Jury  for  a  finding.  We  think  the  conrt 
did  right  in  submitting  these  questions,  or  at 
least  that  his  doing  so,  under  the  circum- 
stances and  the  law,  presents  no  rererdble 
error. 

[15]  The  court  also  charged  the  law  of 
principals.  As  we  understand,  appellant  con- 
cedes that  the  charge  abstractly  Is  a  correct 
one  and  does  not  contend  that  as  an  abstract 
question  it  Is  Incorrect  But  he  does  contend 
that  to  give  the  charge  at  all  was  Inappli- 
cable and  hurtfnl  in  that  It  would  make  him 
liable  for  the  act  of  one  of  his  co-consplra- 
tors,  which  was  not  contemplated  by  him  or 
intended  by  him.  In  other  words,  as  an  Il- 
lustration, that  it  may  have  been  his  inten- 
tion only  to  burglarize  the  car  and  steal 
the  goods  and  not  to  kill  any  person  or  offi- 
cer in  the  consummation  thereof,  and  that 
one  or.  the  other  of  his  associates  went  out- 
side of  and  beyond  that  purpose  and  for 
some  Intent  of  their  own.  unknown  and  not 
participated  in  by  him,  intentionally  killed 
the  officer.  It  is  unnecessary  to  enter  Into  an 
extended  discussion  of  this  question.  We 
think  it  altogether  proper  and  pertinent  that 
the  court  should  have  charged  the  general 
principles  of  the  principals  in  this  case.  It 
was  necessary  to  do  so  in  order  that  the  Jury 
might  thoroughly  understand  and  compre- 
hend the  questions  necessary  for  them  to 
consider  and  decide.  Appellant's  contention 
cannot  be  maintained,  because  the  court,  in 
evex7  instance  where  It  Bubmit^d  kilL> 
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ing  of  tb»  deceased,  expressly  required  the 
Jury  to  find  ttmt  appellant  himself,  and  not 
any  of  bis  confederates,  fired  the  shot  and 
did  the  killing-  The  charge  not  only  required 
this  expressly  as  an  affirmative  fact  but  also 
distinctly  and  dearly  told  the  jury  tliat: 
"If  yon  find  and  believe  from  the  evidence 
that  some  party  or  parties  shot  and  killed  the 
deceased  at  the  time  and  place  charged  in  the 
indictment,  bnt  you  have  a  reasonable  donbt 
as  to  whether  it  was  this  defendant  who 
did  so,  TOO  will  acquit  Udl"  Again:  *^ 
if  you  beUere  from  the  eridence  that  Lena 
Tennlson  was  present  with  parties  other  than 
this  defmdant  and  that  the  said  Lena  Tennlr 
son  shot  and  killed  the  deceased,  you  wlU 
acquit  tbe  defendant;  and,  if  yon  have  a 
reasonable  doubt  as  to  whether  or  not  this 
is  troe,  yon  wiU  give  the  bowfit  of  sndi  rea- 
BonaUe  donbt  to  the  defendant,  and  acquit 
him.*'  And  stlU  again  in  sabmitting  aUU 
he  chafed:  "If  tbe  evldCTce  raises  in  your 
minds  a  reasonable  donbt  as  to  the  presoice 
of  the  defendant  at  the  place  where  the  of- 
fense was  committed  at  the  time  of  the  com- 
mission thereof,  you  will  find  him  not  guilty." 
So  that  In  no  contingency  Is  the  charge  of 
the  court  on  this  subject  erroneous  as  con- 
tended. 

[II]  The  law,  at  the  time  this  offense  was 
c<Hnmltted  and  the  case  tried,  by  article  1141, 
P.  C  was:  "All  murder  committed  by  poison, 
starring,  torture,  or  with  express  malice, 
or  committed  in  the  perpetration,  or  in  the 
attempt  at  the  prepetratlou,  of  arson,  rape, 
robbery  or  burglar^,  is  murder  In  the  first 
degree."  The  court,  in  accordance  with  the 
evidence  and  this  statute,  in  substance  and 
effect  defined  to  the  Jury  burglary  and  theft 
In  connection  therewith  and  gave  an  appro- 
priate charge  that  If  appellant  and  his  co- 
conspirators  had  the  agreement  or  under- 
standing that  they  would  arm  themselves 
with  a  pistol  or  other  deadly  weapon  and 
shoot  or  kill  any  person  or  persons  who  op- 
posed them  In  the  execution  of  their  said 
design  to  commit  burglary  and  theft  and 
carrying  away  of  the  property  acquired 
thereby,  and  that  these  persons  were  present 
at  the  time  the  deceased  attempted  to  arrest 
them  and  prevent  their  carrying  away  the 
BtfdCD  property,  and  appellant  thereupon  shot 
and  killed  the  deceased  unlawfully  and  with 
his  express  malice  aforethought,  his  offense 
would  be  murder  in  the  first  degree.  Appel- 
lant contends  that  tlds  was  inapplicable  be- 
cause the  burglary  and  theft  had  been  com- 
pleted and  that  they  were  not  mgaged  in 
the  perpetratUm  thereof  at  tbe  time  ot  the 
killing.  In  our  opinion  his  contention  is 
entirely  too  restrictive.  The  evidence  in 
effect  shows  that  the  aM>ellant  and  his  oo- 
conqdratoTB  entered  into  a  conQiiracy  to  do, 
and  they  were  doing;  everything  that  the 


charge  submitted  on  this  subject,  and  that, 
while  tbe  car  had  been  broken  open  and  the 
goods  thrown  out,  the  appellant  had  not  com- 
pleted these  offenses  in  contemplation  of  this 
statute,  because  they  were  still  engaged  In 
tbe  same  and  were  Uien  and  there,  aa  a  part 
of  the  acta  themselves,  attempting  to  take 
away  the  stolen  goods.  In  other  words,  they 
were  In  such  juxtaposition  to  the  bnr^ry 
and  theft  as  that  their  acts  at  the  time 
should  and  would  be  considered  as  in  per> 
petration  of  the  burglary  and  theft  We 
think  no  error  is  pointed  out  by  appellant  on 
this  ground.  No  charge  on  circumstantial 
evidence  was  called  for,  and  none  should 
have  been  van. 

The  court  gave  a  CMuplete  and  admirable 
charge  on  the  subject  of  an  accomplice's  tes- 
timony and  in  addition  gave  tbe  only  charge 
on  the  subject  which  was  requested  by  ap- 
pellant Among  other  things  he  charged  that 
said  Wyatt  was  an  accomplice,  and  correctly 
submitted  to  the  jury  for  a  finding  whether 
or  not  Lena  Tennlson  and  John  Hawkins 
were  accomplices,  and,  if  the  Jury  found  that 
these  latter  two  were  accomplices,  gave  a 
correct  charge  as  to  their  corroboration  and 
the  corroboration  of  each  of  them,  as  well 
as  of  the  said  Wyatt  We  are  inclined  to 
think  that  the  evidence  as  a  whole  shows 
that  Hawkins  nor  Tennlson  were  not  ac- 
complices, but,  if  so,  that  not  only  they,  but 
also  said  Wyatt,  were  amply  and  sutHciently 
corroborated  under  the  law  and  tbe  charge 
of  the  court.  There  were  contradictions  on 
some  material  points  in  the  evidence.  There 
was  also  impeaching  testimony  and  support- 
ing testimony  as  to  some  of  the  witnesses. 

[17]  The  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony  was 
for  the  jury,  not  for  this  court  Most  of  the 
material  facts  were  unquestionably  estab- 
lished without  much  contradiction  or,  per^ 
haps  in  some  instances,  none.  If  physical 
facts  and  human  testimony  are  to  be  credited, 
then  clearly  the  evidence  in  this  case  was 
suffldoit  to  cause  the  Jury  to  believe  beyond 
a  reasonable  doubt  that  appellant  not  only 
entered  into  the  ctmsplracy  to  rob  the  car, 
steal  the  goods  and  carry  them  off,  and  kill 
whoever  attonpted  to  prevent  this,  or  arrest 
him,  but  that  he  only,  and  not  either  of  his 
co-consplrators,  with  his  malice  aforethought 
shot  and  killed  the  deceased.  The  jury,  who 
were  wholly  disinterested,  impartial,  and 
fair,  have  so  found  upon  ttutlr  solemn  oaths. 
Tbe  learned  trial  Judge,  who  beard  all  the 
testimony,  by  his  action  In  overrulli^  the 
moti<m  for  new  trial  has  sanctioned  the  ver- 
dict of  the  jury  and  agrees  with  them  in 
their  fludlT'g. 

Thtfe  losing  no  reversible  em»,  this,  court 
has  no  other  alternative  than  to  affirm 
this  Judgment,  which  will  be  according  or^ 
dered. 
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TBBTINO  T.  STATB. 
(Coart  of  Gzlmlnal  ^Jj^^  ^  Texu.  Not.  19. 

1.  HouiciDB  a  S09*}— Adequate  Gausk. 

It  was  Dot  error  in  a  homicide  case  to  relase 
to  submit  Id  tlie  charge  on  manslaaghter  the  in- 
sulting languan  by  decedent,  which  fKUuisted  in 
calling  accused  a  son  of  a  wnore  and  disgraced. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  649,  690^  6^%;  DecDig.  1 
309.*] 

2.  HOUICIDK     a    801*)  — IBBUES  — ScLT-DB- 

SXNSE. 

Where  the  only  question  of  seU^defense  rais- 
ed by  the  OTidence  in  a  homicide  case  was  that 
accused  was  defending  bimself  against  apparent 
danger,  in  that  he  thought  decedent  had  drawn 
a  piatol,  and  also  that  be  was  defending  another 
who  was  attached  by  decedent,  it  was  error  to 
instruct  that  homldde  was  Justifiable  when  com- 
mitted in  protecting  another  against  other  un- 
lawful attacks  besides  one  with  intent  to  murder 
or  inflict  serious  bodily  injury,  and  in  such  case 
all  other  means  must  be  first  xasorted  to,  to  pre- 
vent injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  »  624,  63S;  Dea  Dig.  |  80X*1 

3.  HouiciDK  (I  301*)— Sbu-Defunsb— laSUEB. 

Where  there  was  evidence  in  a  homicide 
case  that  accused  did  the  cutting  to  defend  an- 
other, who  was  then  being  attacked  by  decedent, 
the  issue  of  the  killing  in  defense  of  anoUier 
should  have  been  submitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  SS        «33;  Dec.  Dig.  {  aOl.*] 

4.  HoiaCIDE  (g  29S*>— MAHaCiAITOHTBB— ADS- 
QVATB  OAUBB. 

It  was  error  to  refuse  a  requested  charge  In 
a  homicide  case  submitting  the  question  of  in- 
sulting conduct  by  decedent  toward  accnsed's 
mother ;   the  evidence  raising  that  issue. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  606-609;  Dec  Dig.  }  295.*] 

5.  HOUIOXDB     (S  286*)— iBBinCB— InTBHT  TO 

Where  the  evidence  showed  that  accused 
and  decedent,  who  were  strangers,  met  sudden- 
ly in  tiie  nighttime,  and  accused  testified  that  he 
cut  decedent  only  once  with  a  pocket  knife, 
which  was  not  shown  to  have  been  a  dangerous 
weapon,  merely  to  defend  bimself  and  an- 
other against  threatened  attack,  and  without 
Intent  to  kill,  the  court  should  have  instructed 
that  accused  should  be  acquitted  of  homicide  if 
be  had  no  intent  to  UlL 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {(  586-591 ;  Dec  Dig.  S  286.*] 

Appeal  from  District  Court,  Bexar  County ; 
W.  8.  Anderson,  Judg& 

Alvino  Trevlno  was  convicted  of  kiUing  by 
cutting  with  a  kulf^  and  he  appeals.  Be- 

versed  and  remanded. 

Chambers  &  Watson  and  Dwyer  &  Dwyer, 
all  of  San  Antonio,  for  appellant  C.  E.  Lane, 
Asst  Atty.  Gen.f  for  the  State. 

DATIDSON,  J.  Appellant  was  convicted 
for  killing  Brlgldo  Gaudlno  by  cutting  him 
with  a  knife ;  his  punishment  being  assessed 
at  five  years'  confinement  la  the  penitentiary. 

The  statement  of  facts,  In  enbstance,  shows 
that  appellant  and  Martinez  lived  near  what 
is  called  the  First  Mission  below  the  city  of 
San  Antonio.    Martinez  owned  a  buggy  and 


a  mnle.  In  the  evening  he  hltdied  this  mule 
to  the  buggy,  and  he  and  appellant  drove 
into  the  dty  of  San  Antonio,  to  a  wagon 
yard,  took  the  mule  from  the  bu^,  leaving 
the  harness  on  the  mule,  and  hitched  the  an- 
imal. They  went  thence  to  a  saloon  and 
drank  two  or  three  schooners  of  beer.  From 
that  point  they  w^t  to  what  they  called  a 
sporting  house  and  danced  with  the  girls. 
After  dandng  a  while  they  concluded  to  re- 
turn home,  and  went  to  the  wagon  yard  to 
hltcAi  their  team.  In  the  wagon  yard  some- 
whore  this  trouble  occurred.  The  witness^ 
differ  as  to  the  place  and  circumstances. 
Some  of  the  state's  witnesses  testified  they 
heard  a  scuffling  by  some  men  behind  a  wa- 
ter tank  and  heard  a  li<^  The  parties  scat- 
tered and  went  away.  Martinez  turned 
State's  evidence,  and  his  case  was  dismissed 
and  his  testimony  used.  After  giving  an  ac- 
count of  where  he  lived,  and  the  distance 
from  the  dty,  he  narrates  the  fact  that  on 
the  evening  of  October  12,  1912,  he  was  with 
defendant,  who  went  with  him  In  his  buggy 
to  San  Antonio.  He  was  driving  a  male. 
He  went  to  the  campyard  of  Fernandez  on 
Matamoras  and  Santa  Bosa  streets,  reaching 
there  before  dark.  They  unhitched  the  mule 
from  the  buggy,  and  tied  It  In  the  campyard, 
bat  did  not  take  the  harness  off.  They  went 
to  a  sporting  house  and  danced  with  the 
girls,  staying  there  until  about  seven  o'clock. 
There  they  met  VIdal  Agullar  who  also  danc- 
ed with  the  girls;  thence  they  went  to  a  sa- 
loon directly  In  front  of  Fernandez's  store. 
He  says  that  the  Uiree,  defendant,  Agullar 
and  himself  remained  about  15  or  20  minutes 
in  the  saloon  and  had  two  or  three  rounds  of 
beer,  smoking  dgarettes  In  the  meantime. 
They  left  the  saloon,  went  to  the  campyard, 
and  hitched  up  the  mnle  with  a  view  of  go- 
ing home.  The  three  left  the  saloon  at  the 
same  time  and  In  the  following  order:  "I 
led  the  way;  Vldal  Agullar  was  next  and 
AMno  Trevlno,  the  defendant,  was  third. 
We  entered  Domingo  Fernandez's  campyard 
In  this  same  order.  It  was  dark  at  that 
time,  and  about  7: 80  o'dock  In  the  evening. 
I  passed  some  one  In  the  campyard,  but  do 
not  know  who  It  was,  because  I  could  not 
recognize  him  on  account  of  the  darkness. 
I  went  on  to  where  the  mule  was,  to  hitch 
her  up,  and  the  defendant  came  np  and  said 
he  had  cut  some  one.  Vldal  Agullar  went  on 
ahead  of  qs  out  of  the  campyard,  and  the 
defendant  and  I  hitching  np  the  buggy,  drove 
out  of  the  campyard  In  a  different  direction 
to  what  we  drove  In,  and  went  on  towards 
home.  After  going  a  piece,  we  caught  up 
with  Vldal  Agullar,  and  he  got  In  the  buggy 
with  us.  We  then  drove  slowly  down  South 
Flores  street,  until  we  reached  the  depot 
where  we  were  stopped  by  some  police  offi- 
cers, who  arrested  us,  and  we  were  brought 
back  to  town,  and  placed  In  the  dty  hall,  all 
three  of  us.  *  •  *  I  saw  the  defendant 
strike  the  person  I  passed  this  way  (lUns- 
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tntlng  as  one  would  thrust  with  a  knife). 
It  was  after  we  had  left  the  campyard  and 
picked  up  Agullar  that  the  defendant  said, 
'I  cut  him.' "  On  cross-examination  he  says 
he  made  a  trade  with  the  state  by  which  he 
was  to  be  immuned  from  punishment  on  con- 
dition he  testify.  This  witness  contradicts 
the  state's  witness  Dunbar  about  some  mat- 
ters that  occurred,  which  we  deem  unneces- 
sary to  state.  The  defendant  testified  prac- 
tically, as  did  the  witness  Martinez,  as  to 
their  place  of  residence,  going  to  the  city, 
dancing  with  the  girls,  drinking  beer  and  go- 
ing to  the  wagon  yard,  and  the  order  of  their 
going.  He  then  states:  "On  passing  through 
the  campyard  I  heard  some  one  say,  'Are 
yon  Antonio  Martinez ?'  and  Antonio  Marti- 
nez replied,  *No,*  whereupon  the  party  grab- 
bed a  hold  of  him. and  then  began  to  scufle, 
and  I  thought  he  was  trying  to  rob  Antonio 
Martinez,  as  he  liad  his  arms  around  him, 
and  I  mshed  op  to  where  be  was,  after  hav- 
ing opened  up  my  knife,  to  see  what  be  was 
doing  to  my  companion,  Antonio  Martinez. 
When  I  got  ther^  which  was  in  a  few  sec- 
onds, I  put  my  liand  on  his  shoulder  and 
said,  'What  do  you  mean?*  and  he  turned 
and  let  go  of  Antonio  Martinez  and  cursed 
me.  In  Spanish  (which  is  omitted,  but  which* 
translated  in  English,  he  says,  means),  say- 
ing that  'I  was  the  son  of  a  whore  and  dis- 
graced,' and  at  the  same  time  be  drew  some 
dark  object  from  his  waist,  whldti  I  took  to 
be  a  pistol,  and  he  then  made  towards  me^ 
when  I  cut  him  with  my  pocketknlfe  to  de- 
fend myself.  The  deceased  then  went  one  way 
and  I  went  the  other,  and  I  went  to  tiie  bug- 
gy and  told  Anbmio  Martinez  r  liad  cut  this 
man.  We  then  hitched  up  the  mule  and  got 
in  Oie  buggy.  Tidal  Aguilar  had  gone  on 
ahead.  We  drove  oat  in  another  direction 
than  whl<^  we  came  in,  and  went  on  towards 
home.  This  was  almnt  half  past  7  o'clock  at 
night  I  did  not  know  the  deceased,  and  If 
I  had  it  was  too  dark  for  me  to  recognize 
him.  I  do  not  remember  ever  faavii^  seen 
blm  before.  I  did  not  Intend  to  kill  him,  but 
simply  cut  him  in  defense  of  myself,  and  to 
keep  blm,  as  I  thought;  from  shooting  or 
kiUIng  me,  or  doing  me  serioaa  bodily  harm. 
I  could  have  cut  him  several  times  more  if 
I  had  so  desired,  bat  when  lie  retreated  after 
having  been  cut  by  me,  I  went  my  way  and 
he  went  his.  I  did  not  know  that  he  had 
been  badly  ca^  or  how  badly  he  was  cut,  un- 
til  told  afterwards  when  I  was  in  jail."  He 
describes  the  trip  down  South  Flores  street 
until  arrested  by  the  ofilcera  as  did  tho  wit- 
ness Martinez.  The  evidmee  shows  that  de- 
ceased and  defendant  were  both  boys  under 
21  yean  of  age,  and  bat  Uttie  difference  in 
their  ages. 

The  court  gave  a  goieral  charge  on  man- 
slaughter, telling  the  Jury  they  might  look 
to  all  the  facts  and  circumstances  to  deter- 
mine the  question  of  adequat»  cause  and 
eonseqnent  passion  in  passing  uiHm  the  case. 

[1]  Objection  was  vxgaa.  that  the  court 


should  have  submitted  tbe  insulting  language 
used  which  applied  to  defendant  as  being  the 
son  of  a  whore  and  disgraced.  Under  case 
of  Fitzpatrick  v.  State,  37  Tex.  Cr.  B.  20,  88 
S.  W.  806,  the  court  was  not  in  error. 

[2.3]  In  sia>mlttlng  tlie  issue  of  self-de- 
fense, the  court  gave  the  usual  cbarge  in  this 
respect  After  giving  tills  charge  he  further 
charged  the  Jury  as  follows:  "Homicide  Is 
justifiable  in  the  protection  of  the  person 
against  any  other  unlawful  and  violent  at- 
tack besides  one  with  intrait  to  marder,  or 
to  inflict  serious  bodily  injury,  and  In  sach 
case  all  other  means  must  be  resorted  to  for 
the  prevention  of  the  injury,  and  the  killing 
must  take  place  while  the  person  killed  la  In 
the  very  act  of  making  such  unlawful  and 
violent  attadc"  Bxccptlon  was  reserved  to 
this  phase  of  the  charge,  which  exception  Is 
well  taken.  This  Issue  was  not  In  the  case. 
Appellant's  right  of  self-defense  arose  from 
bis  testimony  under  two  views:  First  That 
he  was  dreading  himself  against  apparent 
danger;  that  is,  that  the  party  whom  he  cat 
had  drawn  a  weapon  which  he  thought  was 
a  pistoL  This  presented  the  ordinary  theory 
of  self-defense,  based  upon  apparent  danger. 
The  second  view  is  nndw  the  defendant's 
testimony  he  was  entiUed  to  a  charge  which 
was  not  ^ven,  and  tor  which  ex<»ptlon  was 
reserved,  for  the  defense  of  Martinez,  whom 
he  swears  he  found  attacked  by  the  deceas- 
ed, and  whom  he  thoutfit  deceased  was  try- 
ing to  rob.  These  two  issues  of  self-defense 
were  In  the  case,  and  the  second  phase  of  it 
should  have  been  charged  as  contended  by 
appellant  Therefore  we  hold,  with  respect 
to  tUs  phase  of  the  case,  that  the  court  was 
in  error  in  charging  with  reference  to  any 
other  unlawful  and  violent  attack  besides  the 
one  with  Intent  to  murder  or  inflict  serious 
bodily  injury,  requiring  him  to  resort  to  all 
other  means  for  the  prevention  of  such  in- 
jury, etc. ;  and,  second,  that  the  court  should 
have  charged  the  jury  that  he  had  a  right 
to  defend  Martinez  If  he  believed  at  0ie  time 
Martinez's  life  was  in  danger  or  he  was  be- 
ing robbed. 

[4]  In  reference  to  the  failure  of  theoonrt 
to  charge  on  insulting  conduct  towards  tiie 
mother  of  defendant,  appellant  excepted  to 
the  failure  of  the  court  to  so  diarge,  and 
asked  special  requested  instructions,  which 
were  refused  by  the  court  This  was  not  er- 
ror. 

[5]  It  will  be  remembered  that  deftedant 
testified,  in  connection  with  the  drcumatanc- 
es  attendiiv  Oie  difficulty,  that  he  used  his 
knife,  not  for  tbe  purpose  of  kUIing  or  with 
the  Intmt  to  kill,  bat  in  defending  blnraelf 
against  the  threatened  attack;  that  he  tmly 
cut  one  time,  and  the  parties  separated.  He 
farther  testified  that  be  used  a  pocketlaiife. 
Tliere  is  no  evidence  in  the  record  as  to  the 
size  of  tiie  pocketknlfe  or  its  dangoous 
character,  or  that  it  was  a  deadly  weapon. 
TO  meet  this  phase  of  the  case  appellant  re- 
quested the  court  to  submit  to  the  Jury  a 
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charge  whkih  wonld  Instrnct  them  to  aogutt 
him  of  homldde  If  they  believed,  under  tbe 
drcamstances,  that  he  had  no  Intent  to  kill. 
We  believe  under  our  statutes  that,  under 
the  ftcts  of  this  case,  this  charge  should 
hare  been  given.  It  Is  not  shown  to  have 
been  a  deadly  weapon,  nor  that  the  wound 
was  inflicted  lit  such  manner  as  showed  a 
cruel  or  evil  disposition,  and  from  any  view- 
point of  the  testimony  It  was  a  sudden  and 
unexpected  meeting,  a  difficulty  occarrlng  be- 
tween two  boys  who  were  strangers  to  each 
other  and  at  night  If  the  defendant's  testi- 
mony be  true,  he  did  not  Intend  to  kill  de- 
ceased. This  raised  the  issue  in  connection 
with  the  other  facts.  If  some  of  the  state's 
testimony  is  true — that  is,  that  there  was 
a  difficulty  or  scuffle  at  the  water  tank  not 
seen  by  them — then  we  have  no  facts  other- 
wise than  the  mere  fact  of  the  stru^le  or 
Bcnffle,  and  the  fact  that  a  lick  was  struck. 
From  that  viewpoint  we  have  no  evidence  as 
to  the  attendant  circumstances.  These  wit- 
nesses did  not  see  the  difficulty,  as  It  was 
behind  a  water  tank,  and  knew  nothing  about 
it  further  than  they  heard  a  smffle  and  lick 
struck.  From  any  viewpoint  of'  thla  case  we 
are  of  opinion  that  a  charge  on  intent  to  kill 
shonld  have  been  given. 

Application  was  made  for  a  continuance, 
which  was  overruled.  WlUiout  taking  up 
the  grounds  of  this  phase  of  the  record  or 
dlBcnsslng  it,  It  will  be  disposed  of  with  the 
fftatement  that  the  witnesses  may  be  obtain- 
ed •upon  another  trial 

There  was  a  motion  made  to  quash  the 
special  venire  that  Is  not  discussed,  as  it 
may  not  occur  upon  another  trial,  and  will 
hardly  occur  as  it  did  upon  this  trlaL 

Vol  the  errorB  Indicated  the  Judgment  Is 
reversed,  and  the  cause  la  remanded. 


STRICKLAND  v.  STATB. 
(Court  of  Criminal  Appeals  of  Texas.   Nov.  5, 
1913.   Behearlng  D«ni«d  Dec.  8,  1918.) 

1.  Ckdusal  Law  Q  448*>— EviDBNO-OPin- 

XOH. 

Testimony  of  one,  after  testifying  In  what 
direction,  as  shown  by  tracks,  deceased's  horse 
was  traveling  when  near  a  tree,  that  this 
would  put  the  left  side  of  a  man,  riding,  to- 
wards tbe  tree  was  not  objectionable  as  an 
opinion;  it  being  a  fact  within  his  knowledge. 

{.Sid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IMg.  »  1030-1039,  10^-1013,  1015, 
1048-1061;  Dec.  Dig.  |  448.*] 

2.  Cbiminal  Law  (g  413*>— EvmsncB— Sbi.f- 
Sbbvinq  DsOLABATIOn. 

Statement  of  defendant,  a  short  time  be- 
fore the  kiiUng,  to  a  third  person  that  he  had 
been  told  deceased  had  charged  defendant  and 
bis  sister-in-law  with  improper  conduct  is  a 
self-serving  declaration, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  85  028-935;  Dec  Dig.  $  413.  •] 

3.  Cbiuinal  Law  (g  S14*)  — Inbtbuctions — 
Eequestb— Applicability  to  Evidence. 

Defendant's  teadmony  showing  that  be  had 
not  armed  himself  and  gone  in  search  of  deceas- 


ed for  an  explanation  of  Ms  remarks  about 
defendant  and  his  sister-in-law,  but  that  on  his 
way  to  ask  explanation  from  another  he  met 
deceased  by  accident,  the  giving  of  a  requested 
charge  that  he  had  the  right  to  seek  deceased 
and  demand  an  explanation  ol  his  remarks  and, 
if  he  autidpated  dsnger,  to  arm  himarff  was 
not  called  for. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig'.  IS  1821,  1833,  1889,  1860. 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec 
Dig.  »  814.*] 

4.  HouxcoDB  (i  300*)— Siur-DBiSNra— IH- 

BTBUOTIOITB— PaOVOKXKO  DimCITLTT. 

The  court  having  given  a  toDi  and  unre- 
stricted charge  on  the  issue  of  self-defense,  and 
not  having  liioited  the  right  of  self-defense  by 
instructing  on  the  issue  of  provoking  the  diffi- 
culty, it  was  not  necessary  to  give  a  requested 
charge  that  defendant  had  the  right  to  seek  de- 
ceased and  demand  an  explanation  of  the  re- 
marks he  had  heard  deceased  had  made  in  re- 
gard to  him  and  his  sister-in-law  and,  if  he  an- 
ticipated danger,  to  arm  himsdf. 

[Dd.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  H  614,  616-620,  622-630;  Dec.  Dig. 
S  300.*] 

6.  Cbiminal  Law  (§  776*)  —  iNSTBUonOM  — 
Mattebs  in  Issue— Reputation. 

Testimony  of  defendant  that  deceased  had 
made  some  slighting  remarks  in  regard  to  the 
virtue  of  D.,  and  of  T.  that  deceased  had  told 
him  there  were  reports  about  the  conduct  of 
defendut  and  D.  and  had  requested  him  to  so 
inform  defendant  with  the  denial  by  defendant 
that  there  was  any  ground  for  such  reports, 
without  any  more  by  either  side,  does  not  put 
D.'s  reputation  in  issue;  it  being  necessary  for 
this  that  there  be  some  testimony  that  her  rep- 
utation was  either  good  or  bad,  so  that  there 
was  no  occasion  for  giving  defendant's  request- 
ed instructions  that,  as  he  pat  in  Issue,  by  his 
evidence,  the  reputation  for  virtue  and  chas- 
tity of  D.,  the  state  had  the  right  also  to  offer 
evidence  on  this  issue  in  rebnttu  of  defendant's 
evidence. 

[Ed.  Note.-^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1838-1845;  Dec  Dig.  S 
776.*] 

6.  GBnfiNAZ.  Law  ({  784*)— CaaB  Dbfbbdibq 

OK  ClBCUlfSTAimAL  EVinBNOB. 

Though  defendant  was  the  only  eyewitness 
and  testified  he  shot  deceased  in  self-defense, 
yet  he  by  his  testimony  having  admitted  he  did 
the  killing,  and  others  having  testified  that  he 
admitted  to  them  that  he  shot  deceased.  It  was 
no  longer  a  case  depending  solely  on  drcum- 
stantiu  e^dence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1883-1888,  1922, 1960;  Dec 
Dig.  {  784.*] 

7.  Cbiuinal  Law  (S  1090*)- Appbal  — Rb- 
viEw— Necessity  of  Bill  or  Exceptiok. 

Rulings  on  admissibility  of  evidence,  com- 
plained of  in  motion  for  new  trial*  cannot  be 
reviewed  on  appeal.  In  the  absence  of  bills  of 
exception. 


tiSW,  ucu< 

282&-2827, 
g  1090.*] 

a  Cbikinal  Law  (8  1090*) —Appbal— R«- 
viEw— Necessity  of  Bills  of  Exception. 
The  matter  of  alleged  remarks  of  the  dis- 
trict attorney,  complained  of  in  the  motion  for 
new  trial,  cannot  be  reviewed  on  appeal;  the 
fact  of  his  matdng  them  not  being  verified  by 
bills  of  exception. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2653.  2789,  2803-2822. 
2825-2827,  2927,  2^  2948,  S204;  Dec  Dig.  f 
1090.*] 
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0.  Cbivinal  Law  (|  T28*)  —  Aobeement  ov 
DiarsicT  Attobnkt— Requbstiko  Ohaboe. 
That  the  district  attorae^  argued  to  the 
Jnrj  that  the  letter  of  deceased  to  defendant's 
■iater-in-law  was  not  genuine  but  vas  fixed  up 
by  defendant,  as  to  which  letter  defendant 
alone  testified,  though  Ms  sister-in-law  was  in 
court,  was  not  reversible  error;  no  spedal 
chane  in  regard  thereto  having  been  requested 
hy  defendant. 

[Ed.  Note^For  other  «aaes,  see  Grtanlnal 
Law,  Gent.  Diff.  U  1689-1681;  Dm.  Dig.  I 
728.*] 

Aroeftl  from  District  Court,  Houston 
County;  John  8.  Prince,  Jodlge. 

Heniy  Strldtland  was  oonvicted  of  man- 
slaughter, and  api>eala.  Affirmed. 

J.  y.  Lea,  of  Houston,  J.  M.  Hansbro,  of 
Coldsprlng,  and  Adams  &  Toung,  of  Crockett, 
for  appellant  C.  &.  Lane,  Asst  Atty.  Gen., 
for  the  State. 

HARPBH,  J.  Appellant  was  Indicted  for 
murder,  and,  when  tried,  convicted  of  man- 
slaughter, from  which  Judgment  he  pros- 
ecntes  this  appeaL 

[1]  There  are  two  bills  of  exceptions  in 
the  record  in  regard  to  the  Introduction  of 
testimony,  one  to  the  action  of  the  court  In 
permitting  the  witness  S.  F.  Fain  to  testify, 
after  testifying  In  what  direction  the  de- 
ceased's horse  was  traveling  when  near  a 
certain  pine  tree,  that  this  would  put  the  left 
side  of  a  man,  riding,  towards  the  pine  tree. 
This,  it  Is  claimed,  is  an  opinion  of  the  wit- 
ness, based  on  a  hypothetical  question.  The 
witness  saw  the  tracks  on  the  ground  and 
of  course  could  tell  as  a  fact  the  direction  in 
which  the  horse  was  traveling,  and  It  would 
also  be  a  fact  within  his  knowledge  as  to 
which  side  of  a  man  would  be  towards  a  giv- 
en object  on  the  ground.  If  he  was  riding 
the  horse.  The  body  of  deceased  is  shown 
to  have  fallen  on  the  ground  some  40  steps 
from  where  the  horse  turned  near  this  tree, 
and,  under  the  facts  of  this  case,  the  court 
ruled  correctly  in  admitting  the  testimony. 

[2]  The  other  bill  relates  to  the  exclusion 
of  certain  testimony.  Appellant  testified  that 
Andrew  Dawson  had  told  tiini  the  day  of 
the  killing  of  certain  derogatory  remarks  de- 
ceased made  In  regard  to  appellant  and  his 
sister-in-law,  Miss  Bertha  Dawson,  charging 
tliem  with  Improper  conduct  When  his  wit- 
ness Berry  Welch  was  on  the  stand,  he  de- 
sired to  prove  by  Welch  that  he  (appellant) 
had  told  Welch  about  the  matter  a  short  time 
before  the  killing.  This  would  be  but  a  self- 
serving  declaration,  made  before  the  homi- 
cide, and  the  court  correctly  held  that  any 
testimony  tending  to  show  that  appellant  had 
been  so  informed  would  be  admissible,  but 
not  what  a[qE>ellant  said  to  some  third  person 
he  had  been  told. 

[1, 4]  The  appellant  requested  the  court  to 
Instruct  the  Jury  that  appellant  had  the  right 
to  seek  deceased  and  demand  an  explanation 
of  the  remarks  he  had  heard  deceased  had 


made  hi  regard  to  him  ahd  his  slsfer-ln-law, 
and,  U  he  anticipated  danger,  he  had  the 
right  to  arm  himself.  In  some  cases,  under 
the  facts  in  those  cases,  it  has  been  held 
that  such  a  charge  should  be  given.  But 
not  under  evidence  stmllar  to  that  adduced 
on  this  trlaL  Appellant  does  not  elahn  that 
he  aimed  himself  and  went  In  search  of 
deceased  to  ask  for  an  oQilanatlon  of  the 
remarks  deceased  had  made.  His  testimony 
is  that  he  went  to  see  Beny  Wtich  about  re- 
marks he  was  informed  Welidi  made,  and, 
when  Welch  denied  making  such  remarks, 
that,  as  he  had  been  informed  by  hla  Unde 
Charlle'WIUiamson  that  Welch  had  made  such 
remarks,  be  and  Welch  w&at  to  see  his  Uncle 
Charlie  In  regard  to  the  matter.  Welch  and 
appellant  both  so  testify,  and  appellant  fur- 
ther testified :  "I  was  not  eiqpecting  to  meet 
Pack  (decease^  there  at  that  time,  and  we 
were  wittiln  a  few  ^ps  of  one  another  when 
I  first  seen  him.**  In  no  syllable  of  appel- 
lant's testimony  Is  there  a  suggestion  that 
he  was  on  hla  way  to  see  Pack  to  demand 
an  nplanatlon  of  him,  but  hla  whole  testi- 
mony Is  that  he  went  to  see  Welch  and  de- 
manded an  explanation  of  him,  and  then 
was  on  his  way  to  have  Welch  and  his  Uncle 
Charlie  face  each  other  about  the  remarks  he 
had  heard.  So,  under  the  testimony,  this, 
charge  was  not  called  for,  and  there  was  no 
error  in  refusing  It  Appellant  shows  by 
his  testimony,  If  true,  that  his  meeting  with 
deceased  was  parely  accidental.  However, 
if  he  had  testified  that  he  bad  gone  to  see 
deceased  to  demand  an  explanation,  and  the 
eh oo ting  occurred  In  consequence,  the  court 
did  charge  the  Jury:  "The  defendant  had 
the  right  under  the  evidence  in  this  case,  to 
arm  himself  with  a  pistol.  If  he  thought  him- 
self in  danger,  when  demanding  an  explana- 
tion of  all  persons  that  he  believed  had  re- 
flected on  the  character  of  his  sister-ln-law." 
In  the  case  of  WllUford  v.  State,  86  Tex.  Cr. 
B.  414,  87  S.  W.  761,  It  was  held  by  this 
court  that  it  Is  only  when  the  court  limits 
the  defendant's  right  of  self-defense  by  in- 
structing the  Jury  on  the  Issue  of  provoking 
the  difficulty  that  it  is  necessary  to  give  a 
charge  of  the  character  requested  by  appel- 
lant In  this  case  the  court  did  not  charge 
on  provoking  the  difficulty  but  gave  a  full 
and  unrestricted  charge  on  the  Issue  of  self- 
defense,  telling  the  Jury :  "Upon  the  law  of 
self-defense  you  are  instructed  that  if  from 
the  acts  of  the  said  Paschal  Williamson,  or 
from  his  words  coupled  with  his  acts,  there 
was  created  in  the  mind  of  the  defendant  a 
reasonable  apprehension  that  he  (the  defend- 
ant) was  In  danger  of  losing  his  life  or  of 
suffering  serious  bodily  harm  at  the  hands  of 
said  Paschal  Williamson,  then  the  defendant 
had  the  rlg^t  to  defend  himself  from  such 
danger  or  apparent  danger  as  It  reasonably 
appeared  to  him  at  the  time,  viewed  from 
his  standpoint    And  a  party  so  unlawfully 
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attacked  Is  not  bound  to  retreat  In  order  to 
avoid  the  necessity  of  killing  his  assailant 
It  Is  not  necessary  to  the  right  of  self -de- 
fense that  the  danger  should  In  fact  exist; 
If  It  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  exists,  the 
person  threatened  with  such  apparent  danger 
has  the  same  right  to  defend  against  it  and 
to  the  same  extent  that  he  would  have  were 
the  danger  reaL  And,  to  determine  whether 
or  not  there  was  reason  to  believe  that 
danger  did  exist,  the  appearances  must  be 
viewed  from  the  standpoint  of  the  person 
who  acted  upon  them  and  from  no  other 
standpoint  Not,  If  yon  believe  tbat  the 
defendant  shot  and  thereby  killed  Paschal 
Williamson  as  a  means  of  defense,  believing 
at  the  time  he  did  so  (If  he  did  so)  that  he 
was  In  danger  of  losing  his  life  or  of  serious 
bodUy  Injury  at  the  Iiands  of  said  Paschal 
William  son,  then  you  wUl  acquit  the  defend- 
ant" Having  instructed  the  Jury  as  he  did 
In  his  main  charge,  there  was  no  error  In 
refusing  this  special  charge. 

[I]  Again,  as  tlie  reputation  of  Hiss  Bertha 
Dawson  was  not  made  an  issue  In  the  case, 
It  was  not  necessary  to  give  the  special 
cha^  Eeqnested  by  appellant  that,  as  "the 
defendant  in  this  case  put  in  issue  by  bis  evl- 
dence  the  reputation  for  virtue  and  chastity 
ot  Bertha  Dawson,  the  state  had  the  rli^t 
also  to  offer  evidence  on  this  Issue  In  rebut- 
tal of  defendant's  evidence."  The  defendant 
offered  no  evidence  that  the  r^ratatLon  of 
Miss  Bertha  Dawson  was  good,  and  the  state 
<Aered  none  that  It  was  bad.  The  only  way 
this  came  in  the  case  was  that  appelant  said 
deceased  bad  made  sighting  remarks  in  re* 
gaid  to  ber  virtue;  that  be  beard  that  Welch 
had  also  made  bwSx  remarks,  which  Wehih 
denied;  that  his  Uncle  Charlie  said  Welch 
had  so  stated.  Dr.  Tlnsley  said  that  deceas- 
ed had  told  him  that  there  were  reports  out 
about  the  conduct  of  appellant  and  Miss 
Bertha  and  requested  him  to  so  inform 
appellant  Appellant  denied  that  there  were 
any  grounds  for  such  reports,  and  so  far  as 
this  record  discloses  there  no  BMdh  grotmds, 
but  this  was  not  putting  her  reputation  in 
issue,  until  some  testimony  was  offered  that 
her  reputation  was  either  good  or  bad,  and 
no  such  testimony  was  offered  by  either  side; 
consequently  there  was  no  occasion  to  give 
the  special  charge  requested. 

[6]  Appellant  contends  that  as  defendant 
testified  he  shot  deceased  in  self-defense,  and 
he  being  the  only  eyewitness,  necessarily  the 
state  depended  on  circumstantial  evidence  to 
prove  that  the  shooting  was  not  done  in 
defense  of  his  person,  such  as  that  deceased 
was  shot  in  the  back,  etc.  This  doubtless  is 
true  that  the  state  depended  wholly  upon  cir- 
cumstantial evidence  to  prove  that  appel- 
lant was  not  Justified  in  slaying  the  deceased, 
but  when  appellant  took  the  stand  and  ad- 
mitted he  did  the  killing,  and  Mrs.  Gomett 


and  others  testlfled  he  admitted  to  them  he 
had  shot  the  deceased,  it  was  no  longer  a 
case  depending  wholly  upon  drcnmstanUal 
evidence,  and  such  criticism  of  the  charge  Is 
without  merit  Branch's  Grim.  IJaw,  S  203, 
and  cases  there  cited. 

[7]  There  are  several  grounds  in  the  mo- 
tion complaining  of  the  admissibility  of  cer- 
tain testimony ;  but  as  no  bills  of  exception 
were  reserved,  at  least  none  being  in  the  rec- 
ord, these  questions  are  not  presented  in  a 
way  we  can  review  them. 

[>,  1]  There  are  several  complaints  in  the 
motion  for  new  trial  in  regard  to  the  alleged 
remarks  of  the  district  attorn^;  but,  as  the 
fact  that  he  made  such  remarks  is  not  ver- 
ified by  a  bill  of  exception,  we  are  not  au- 
thorized to  review  these  matters.  The  only 
instance  where  a  bill  is  reserved  is  the  one 
that  says,  "The  district  attorney,  in  Ids  dos- 
ing argument,  argued  that  the  letter  written 
by  Paschal  Williamson  to  Bertha  Dawson  was 
not  genuine  but  was  fixed  up  by  defendant," 
to  which  argument  defendant  <ri>jected.  be- 
cause there  was  no  testimony  that  the  letter 
was  not  genuine.  Perhaps  this  deduction 
was  drawn  by  the  district  attorney  from  tibe 
fact  that  appellant  alone  testified  in  regard 
to  the  letter,  and  the  person  to  whom  it  was 
addressed  and  who  la  alleged  to  have  receiv- 
ed it  although  in  attendance  on  court,  was 
not  placed  on  the  stand  to  prove  that  she  did 
receive  such  a  letter.  Anyway,  as  appelant 
requested  no  special  charge  in  regard  to  this 
matter,  it  would  not  be  such  error  as  to  call 
for  a  reversal  of  the  casew 

The  Jndgm^t  is  afikmed. 


Bx  parte  MABSHALL. 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  19, 

1913.) 

1.  Just  ({  24*>— Teial  bt  JitBT— Veboiot— 

AssEssuENX  or  Punishment. 

The  constitutional  provision  oititliDg  ac- 
cused to  trial  by  joi?  does  not  preclude  the 
Legislature  from  providing  that  the  jury  shall 
only  pass  on  the  qneation  of  guilt  or  innocence 
and  uiBt  the  punishment  shall  be  assessed  by 
the  court 

VEA.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  143;   Dec.  Dig.  f  24.*] 

2.  CananAL  Law  <i  1206*)— iNDErxBHiNATa 
Sentencb    Law  —  Vauditt  —  iNOKFiNinE- 

HESS. 

Indeterminate  sentence  law  (Acts  S3d  Leg. 
c  132),  providing  that  instead  of  pronooncdiig 
a  definite  term  ol  imprisonment  after  finding 
or  verdict  of  guilty,  toe  court  trying  the  case 
shall  pronounce  an  indeterminate  sentence  of 
impriaonment  in  the  penitentiary  for  a  term, 
stating  in  such  sentence  the  minimam  and  maxi- 
mum limits  thereof,  fixing  as  the  mtTiltniim 
time  for  such  impriaonment  the  time  now  or 
hereafter  prescribed  by  law  ■  as  the  minimum 
time  of  imprisonment  for  the  puniahment  of 
such  offense,  and  as  the  maximum  time  Qie 
maximum  time  now  or  hereafter  prescribed  by 
law  as  a  penalty  for  such  offense.  Held,  that 
such  act  necessarily  applied  to  offenses,  the 
minimum  punishment  for  which  in  many  iu- 
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stances  was  a  meTe  fine,  and  hence  the  act  was 
void,  within  Pen.  Code  1911,  art.  6,  providing 
that  vhenever  it  appears  that  a  provisioa  ii 
ao  indefinitely  framed  or  of  sach  doabtfnl  con^ 
struction  that  It  cannot  be  understood,  either 
from  the  language  in  which  it  is  expressed  or 
from  srane  other  written  law  of  the  stat^  it 
shall  be  regarded  aa  wholly  iB<veratiT«. 

[Ed.  Note.— For  otiher  cases,  see  Uiiminal 
Law,  Cent  Dig.  H  3271-3277,  8279;  8280; 
Dec.  Dig.  I  1^06.*] 

Prendergast,  P.  J.,  dissenting  In  part 

Appeal  from  District  Court,  Grayson  Coun- 
ty; W.  M.  Pe<!k,  Jndge. 

Habeas  conras  on  petition  of  BandctU  Mar- 
shall. Itonanded. 

Spearman  Webb  and  Hatnp  P.  Abney,  both 
of  Sherman,  for  appellant  G.  B.  Lone,  Asst 
Atty.  Oen.»  for  tlie  SUte. 

HARPER,  J.  The  statement  of  facta  filed 
in  this  cause  shows  that  relator  was  Indicted 
by  the  grand  jury  of  Orayson  county  on 
August  9,  1913,  charged  with  a  violation 
of  article  &97  of  the  Penal  Code.  A  capias 
was  Issued  by  the  clerk  of  the  district  court 
on  the  same  day,  and  appellant  was  arrested 
and  placed  in  jail.  The  validity  of  this  In- 
dictment, or  the  law  under  which  it  is  drawn, 
is  not  questioned  In  these  proceedings.  So 
It  may  be  said  that  he  was  legally  arrested 
and  confined  in  Jail  under  a  valid  Indictment 
Thereafter,  on  the  18th  day  of  August,  the 
case  went  to  trial,  and  the  Jnry  returned  the 
following  verdict:  "We,  the  jnry,  find  the  de- 
fendant guilty  as  charged  in  the  Indictment" 
Xo  term  of  Imprisonment  or  punishment  be- 
ing assessed  or  fixed  by  the  Jury.  On  the 
13th  day  of  September,  1913,  the  Judge  of 
the  district  court  pronounced  sentence  on 
defendant  and  ordered  him  Incarcerated  In 
the  penitentiary  for  a  term  not  less  than 
one  nor  more  than  three  years.  Relator  con- 
tends  that  the  verdict  and  sentence  are  null 
and  void,  and  that  the  laws  of  this  state  re- 
quire that  the  Jury  shall  assess  the  punish- 
ment to  be  undergone  as  well  as  pass  on  his 
guilt  or  innocence.  This  brings  in  review 
chapter  132  of  the  acts  of  the  Thirty-Third 
legislature,  known  as  the  indeterminate  sen- 
tence law.  We  will  here  say  that  we  are 
passing  on  the  act  passed  at  the  regular  ses- 
sion of  the  Thirty-Third  Legislature  and  not 
the  one  passed  at  the  si>eclal  s^slon,  and 
nothing  we  shall  say  shall  be  considered  as 
passing  or  in  any  way  affecting  the  validity 
of  the  act  passed  at  the  special  season  of 
the  Legislature. 

Article  770  of  the  Code  of  Criminal  Proce- 
dure provides  that  the  Jury,  In  their  verdict, 
must  find  that  the  defendant  is  either  guilty 
or  not  guilty,  and  in  addition  thereto  they 
shall  assess  the  punishment  in  all  cases 
where  the  same  is  not  absolutely  fixed  by 
law  to  some  particular  penalty.  This  is  the 
law  of  this  state,  unless  this  provision  of 
the  Code,  in  so  far  as  felony  cases  are  con- 
cerned, was  repealed  by  Implication  by  the 


provisions  of  chapter  132  of  the  regular  ses- 
sion of  the  Thirty-Third  Legislature.  In  this 
latter  act.  In  section  1,  It  Is  provided  that 
when  a  person  is  on  trial  for  any  felony,  ex- 
cept such  as  are  punishable  by  death,  the 
Jury  trying  said  cause  shall  ascertain  whether 
or  not  said  person  is  guilty  of  the  offense 
charged,  and,  If  the  death  penalty  is  not  as- 
sessed, they  shall  not  assess  the  penalty,  and 
the  provisions  relating  to  indeterminate  sen- 
tences shaJI  apply,  and  in  pronouncing  sen- 
tence on  such  person  the  trial  Judge  shall 
sentence  him  to  confin^ent  In  the  peniten- 
tiary for  a  minimum  and  maximum  i>erlod; 
the  minimum  period  being  the  least  number 
of  years  affixed  by  law  as  punishment  for 
said  offense,  and  the  maximum  period  the 
maximum  term  fixed  by  law. 

[1]  It  Is  manifest  that  relator  was  tried 
under  the  provisions  of  this  law,  and  if  the 
law  is  valid  then  the  proceedings  are  regular; 
if  the  law,  for  any  reason,  Is  void,  then  rela- 
tor has  not  had  a  legal  trial  and  the  pro- 
ceedings had  on  the  trial  are  void.  The  law 
Is  assailed  on  many  grounds,  but  we  do  not 
deem  It  necessary  to  discuss  all  of  them.  One 
is  that  the  Constitution  of  this  state  requires 
that  the  Jury  shall  assess  the  punishment. 
In  this  view  the  writer  does  not  concur  and 
does  not  think  the  law  void  for  this  reason. 
The  right  of  trial  by  Jury  was  a  right  guar- 
anteed to  our  English  ancestors  and  brought 
with  them  to  this  country,  and,  when  we 
were  declared  a  free  and  independent  i>eople, 
the  right  was  incorporated  in  our  Constitu- 
tion, and  without  a  change  in  the  Constitu- 
tion this  right  cannot  be  taken  away  nor 
abridged  by  legislative  act  But  we  do  not 
think  the  fixing  of  the  penalty  by  a  Jury  is 
either  Implied  or  guaranteed  by  the  Constitu- 
tion, It  was  not  so  considered  by  our  English 
ancestors,  for,  when  the  right  to  be  tried  by 
a  Jury  was  accorded  to  them,  the  Jury  was 
only  called  on  and  permitted  to  try  only  the 
guilt  or  innocence  of  the  accused,  and  the 
Judge  assessed  the  penalty.  This  was  so 
during  our  colonial  days,  and  when  this  right 
to  be  tried  by  Jury  was  placed  In  the  federal 
Constitution  In  1776,  down  to  the  present 
time,  it  has  never  been  construed  to  embrace 
tJie  right  to  have  the  Jury  assess  the  punish- 
ment In  our  federal  courts,  operating  under 
this  Constitution,  to  this  day,  the  Jury  passes 
simply  on  the  guilt  or  innocence  of  the  ac- 
cused, and,  if  found  guilty,  the  Judge  assesses 
the  penalty,  and  this  Is  the  rule  in  many 
states  of  this  Union,  enjoying  a  Constitution 
corded,  in  this  respect,  the  same  as  Is  our 
Constitution.  Therefore  we  are  of  the  opin- 
ion that  our  Constitution,  In  guaranteeing  a 
trial  by  Jury,  does  not  embrace  the  right  to 
have  the  Jury  assess  the  penalty  as  well  as 
pass  on  the  guilt  or  innocence  of  one  accused 
of  crime.  But,  If  article  770  was  not  repealed 
by  Implication  as  to  felony  trials  by  the 
aforesaid  Indeterminate  sentence  law,  tiie  ac- 
cused has  a  statutory  right  to  have  the  peual- 
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ty  to  be  undergone  fixed  by  the  jnty  in  tlietr 
verdict;  and  this  ligbt  conrta  cannot  deiqr 
him. 

[2]  Bnt  there  is  a  gronnd  whidi  we  think 
renders  the  indeterminate  sentence  law  (ctiap- 
ter  132)  wholly  void.  Article  6  of  the  Penal 
Code  provides:  "Whenever  It  appears  that  a 
provision  of  the  penal  law  is  so  indefinitely 
framed  or  of  such  doubtful  construction  that 
it  cannot  be  understood,  either  from  the  lan- 
guage in  which  it  la  expressed,  or  from  some 
other  written  law  of,  the  state,  such  penal 
law  shall  be  regarded  as  wholly  inoperative.** 
This  is  an  emphatic  rule  of  construction  pro- 
vided by  law  for  our  government  As  herein- 
before stated,  section  1  of  chapter  132  pro- 
vides: "Instead  of  pronouncing  upon  said 
person  a  definite  time  of  imprisonipent  for  a 
fixed  term,  after  such  finding  or  verdict,  the 
court  trying  said  cause  shall  pronounce  upon 
such  person  an  indeterminate  sentence  of  im- 
prisonment in  the  penitentiary  for  a  term, 
stating  in  such  sentence  the  minimum  and 
maximum  limits  thereof,  fixing  as  the  mini- 
mum time  for  such  Imprisonment  the  time 
now  or  herea^r  prescribed  by  law  as  the 
minimum  time  of  imprisonment  for  the  puu- 
l^timent  of  such  offense,  and  as  the  maximum 
time,  the  maximam  time  now  or  tiereafter 
prescribed  by  law  as  a  penalty  for  audi  of- 
fense." 

When  we  turn  to  the  Penal  Code  or  writ- 
ten law  of  this  state,  we  find  that  the  punish- 
ment fixed  for  various  felonies  includes  as 
the  minimum  penalty  merely  pecuniary  fines 
and  as  the  maximum  penalty  a  term  of  years 
In  the  penitentiary.  For  Instance:  Article 
1228  of  the  Penal  Code  provides  that,  if  any 
person  shall  intentionally  break  and  cut  any 
telegraph  and  telephone  Une,  he  shall  be 
punished  by  confinement  In  the  penitentiary 
not  less  than  two  nor  more  than  five  years 
or  by  fine  not  less  than  $100  nor  more  than 
$2,000.  Under  the  indeterminate  sentence 
law,  if  a  man  should  be  found  guilty  of  this 
offense  by  a  Jury,  what  punishment  would  the 
Judge  pronounce  against  falm?  The  law  says 
he  shall  afflx  as  the  minimum  the  minimum 
punishment  fixed  by  law  and  as  the  maximum 
punishment  the  maximum  fixed  by  law.  So 
the  sentence  would  be,  if  any  pronounced, 
that  the  defendant  be  punished  by  a  fii^e  of 
not  less  than  $100  nor  punished  more  than 
by  confinement  in  the  penitentiary  for  five 
years.  Many  laws  of  a  similar  nature  might 
be  cited,  another  being  that,  If  any  officer  of 
a  corporation  shall  consent  to  a  contribution 
of  money  by  the  corporation  for  the  purpose 
of  aiding  or  defeating  the  election  of  any 
candidate  for  office,  he  shall  t>e  punished  by 
a  fine  of  not  less  than  $500  nor  more  than 
$1,000,  or  by  Imprisonment  In  the  peniten- 
tiary for  not  less  than  two  years  nor  more 
than  five  years,  or  by  both  such  fine  and  im- 
prisonment. 

After  a  jury  had  adjudged  a  person  guilty 
of  this  offense^  how  could  a  trial  judge  apply 
tlia  prOTlaltaiB  of  tlie  IndtfennlnatB  sentence 


law;  and,  if  he  sentenced  him  to  Qie  mini- 
mnm  sum  of  a  fine  of  $500  and  a  maximum 
punishment  of  five  years  in  the  penitentiary, 
would  the  officers  of  the  penitentiary  know 
whether  or  not  to  convey  such  person  to  the 
penitentlai-y.  and,  if  It  should  be  held  that  he 
should  be  so  consigned,  when  would  he  have 
served  the  minimum  punishmrat  fixed  by 
law  and  be  entitled  to  a  parole  under  the 
provisions  of  section  2  of  said  act?  If  be 
paid  the  $500  in  cash  without  serving  a  day 
in  jail  or  an  hour  in  the  penitentiary,  could, 
the  Board  of  Pardons  parole  him?  ,Taktng 
all  the  provisions  of  our  Penal  Ck>de,  it  cer- 
tainly appears  that  the  provisions  of  this 
indeterminate  sentence  law  are  so  indefinite 
that  no  construction  can  be  given  to  them 
that  render  an  enforcement  of  that  law  pos- 
sible. The  language  used  in  the  indetermi- 
nate sentence  law,  when  oonsidMed  in  con- 
nection with  a  large  number  of  the  penal 
laws  of  this  state,  is  of  such  doubtful  mean- 
ing that  one  cannot  understand  what  punish- 
ment is  to  be  meted  out  to  persons  found 
guilty  of  the  offenses  cited  above  and  similar 
offenses.  However,  it  Is  insisted  that  the  in- 
determinate sentence  law  was  not  intended 
to  apply  to  felonies  of  that  class.  We  know 
of  no  rule  of  construction  that  would  au- 
thorize us  to  so  bold.  The  act  by  its  terms 
applies  to  all  felonies,  and  we  cannot  see 
how  we  would  be  authorized  to  hold  that  it 
Is  valid  and  applies  to  certain  felonies  bnt 
does  not  apply  to  the  other  felonies.*  If  the 
Indeterminate  sentence  law  is  valid,  it  cer- 
tainly repeals  the  law  requiring  the  jury  to 
assess  the  penalty  in  felony  cases;  and  if  bo 
there  would  be  no  law  authorizing  them  to 
fix  the  punishment  where  the  penalty  might 
be  imprisonment  In  the  penitentiary  or  by 
fine  only,  and  if  imprisonment  In  the  peni- 
tentiary is  assessed,  this  shall  be  a  fixed 
term  of  imprisonment,  while  In  all  other 
felonies  an  indeterminate  senteqce  shall  be 
assessed. 

Other  grounds  are  assigned  wliy'  it  Is 
claimed  the  law  Is  void,  but  we  deem  it'  unnec- 
essary to  discuss  them,  as  we  are  of  the  opin- 
ion that  It  Is  so  Indefinitely  framed,  and  of 
siich  doubtful  construction,  that  it  is  impos- 
sible to  ascertain  its  meaning,  the  law  Is  in- 
operative, and  ,chapter  132  of  the  acts  of  the 
Thirty-Third  Legislature  void ;  and,  so  hold- 
ing it  necessarily  follows  that  article  770  of 
the  Code  of  Criminal  Procedure  was  not  re- 
pealed In  Its  application  to  felony  conviction^, 
and  appellant  was  entitled  to  have  the  jury 
assess  the  punishment  as  well  as  pass  on  his 
guilt  or  innocence,  and  the  judgment  and 
sentence  based  on  the  verdict  fixing  no  pen- 
alty are  wholly  void.  Did  we  deem  It  neces- 
sary we  would  discuss  the  other  grounds 
upon  which  it  is  claimed  the  law  is  void,  but, 
as  we  have  so  held  on  this  proposition,  It 
would  be  a  useless  consumption  of  time. . , 

However,  appellant  was  arrested  and  in- 
carcerated in  jail  on  a  valid  indictment  which 
is.  atUl  jjiendlng  pgwinwt  talm,  anfl  he  is  re- 
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manded  to  tbe  custody  of  the  ataerlff  of  Oray- 
son  county  to  be  held  by  him  to  awilt  lecal 
trial  under  said  Indictment 
Relator  remanded. 

PBSNDJSBGAST,  P.  J.  I  concoT  In  tbat 
part  of  Jndce  HARPER'S  opinion  holding 
that  the  Leglslatare  can  by  law  provide  that 
the  Jury  can  pan  only  on  the  gtiUt  of  an 
accnaed  and  not  fix  the  pnnishment,  and, 
when  the  jury  by  their  verdict  find  an  ac- 
cused guilty,  the  iodge  alone  can  fix  the  pun- 
ishment I  have  fonnd  much  difficulty  In 
arriving  at  a  conclusion  on  the  other  qaes- 
tlon ;  that  is,  whether  the  provisions  of  chap- 
ter  132,  approved  April  3,  I&IS.  p.  262,  are 
80  Indefinite  as  to  render  the  whole  act  void. 
After  giving  the  question  much  thought  and 
investigation,  I  think  the  act  Is  not  void; 
that  taking  all  Its  provisions  and  construing 
them  blether,  which  most  be  done,  the  leg- 
islature did  not  intend  to  prohibit  the  Jury 
from  fixing  the  punishment  of  such  felonies 
as  provide  for  a  fine  only  or.  In  the  alterna- 
tive, a  fine  or  a  term  in  the  penitentiary,  but 
that  the  Intent  of  the  L^slature  was  that, 
as  to  such  offensee,  the  Jury  by  their  verdict 
should  assess  the  punishment,  and  that  the 
Judge  In  tbat  dass  of  felonies  Btaould  not 
alone  fix  the  penalty.  I  do  not  care  to  dts- 
cnaa  the  question  at  alL 

DAVIDSON,  J.  I  concur  In  result  reaped 
by  Jadge  HARPER  that  the  law  Is  vttfd.  It 
it  unnecessary,  as  I  view  the  nmtter  decided, 
to  express  an  opinion  <m  other  phases  of  the 
act 


COLLINS  V.  STATE. 

(Court  of  Criminal  Appeals  of  TexasL  Nor.  19, 
1913.   Rehearing  Denied  Dee.  10^  1918.) 

GnifiNAi  Law  (i  1102*)  —  Appeal  —  Statb* 

UBNT  OV  FAOTS—TiUK  OV  FiLIRO. 

A  statement  of  facts  not  filed  in  the  coan- 
ty  court  until  more  than  20  days  after  adjourn- 
ment will  be  strickm  under  the  statute  on  mo- 
tion. 

tBd.  Note.— Tor  other  case^  see  Criminal 
Law,  Dee.  Dig.  1  U02.*3 

Appeal  from  El  Paso  County  Court;  Albert 
8.  Eylar,  Judge. 

Ira  W.  Collins  was  convicted  of  unlawfully 
practicing  medicine  without  a  license,  and 
appeals.  Afilrmed. 

Goldw^  &  Sweeney,  of  El  Paso,  for  appel* 
lant.  O,  BL  Lansk  Aast  Atty.  Gen.,  fox  the 
State. 

PRENDERGAST,  P.  J.  Upon  proper  oom- 
Idalnt  and  information  chai^g  appellant 
with  nnlawfnUy  ptactlctng  medicine  wtOiout 
having  and  recording  his  U  cense  therefor, 
ete..  anpeUant  was  conTl<Aed,  and  his  pun- 
■ihmfMt  fixed  at  a  fine  of  960  and  one  day  In 
JalL 


The  Assistant  Attorney  General  moves  to 
strike  out  what  purports  to  be  a  statement 
of  facts  in  this  case,  because  not  filed  In  the 
court  below  until  more  than  20  days  after 
tbe  adjournment  of  court  Under  the  many 
and  uniform  decisions  of  this  court  and  the 
statute,  the  motion  is  sustained,  and  said 
statement  8tru(^  oat  Durham  v.  State,  1S6 
8.  W.  222,  and  cases  dted.  In  the  absence 
of  a  statement  of  fhcts,  no  qneslion  is  raised 
that  we  can  consider. 

The  Judgment  Is  therefore  affirmed. 


Ex  parte  PRESTON. 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  19, 

1913.) 

L  Otfioebs  (I  110*)— Peacb  Ofticbbs— Dutt. 

It  is  the  parpose  of  tbe  law  that  peace  of- 
ficers especially  shall  do  everything  necessary 
to  prevent,  BUppreas,  and  poiiish  crime. 

[Ed.  Note.— For  other  caseBjjMe  Officers,  Cent 
Dig.  SS  176-170,  182-lSirDec  I>ig.  i  110.*] 

2.  States  (|  66*>— "Staik  OmoEB." 

In  a  popular  sense  a  "state  officer"  Is  one 
whose  jurisdiction  la  co-extensive  with  the 
state,  while  in  a  more  enlarged  sense  a  "state 
officer"  is  one  who  receives  his  authority  un- 
der the  laws  t)t  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  C!ent 
Dig.  i  68 ;  Dec  Dig.  |  66.* 

For  other  definitioas,  see  Words  and  Phrases, 
vol.  7,  pp.  6635-^638;  vol.  8,  p.  T804.] 

3.  Municipal  Cobforations  (|  ISO*)— Offi- 
CE»3— Policeman. 

A  policeman  of  a  city  Is  a  public  officer 
holding  his  office  as  a  trust  from  the  state,  and 
not  as  a  matter  of  contract  between  himseU 
and  the  city;  the  word  applying  equally  to 
every  member  of  the  police  force. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Gent  Dig.  II  449-457,  466,  482; 
Dec.  Dig.  i  180.*] 

4.  False  Pebbonation  (S  2*}— What  Consii- 

TtlTES— EXSCUTIVK  OfFICBB. 

Code  Cr.  Proc.  1911,  arts.  43,  44,  respec- 
tively, declare  tbat  policemen  of  an  incorporat- 
ed municipality  are  peace  officers,  and  that  it 
shall  be  the  dutf  of  every  peace  officer  to  pre- 
serve peace,  while  Pen.  Code  1911,  arts.  606, 
561,  611,  require  peace  officers,  including  pollce- 
meo,  to  aid  In  the  enforcement  of  the  law 
against  disorderly  houses,  gambling,  end  the 
unlawful  sale  of  intoxicants,  and  article  349, 
defining  tile  term  "officer,"  states  that  It  in- 
cludes any  peace  officer,  marshal,  or  policeman 
of  a  city  or  town.  Held  that,  while  an  execu- 
tive officer  is  one  whose  duties  are  mainly  to 
cause  tbe  laws  to  be  execoted,  a  policeman  is 
an  executive  officer  within  the  purview  of  Pen. 
Code  1911,  art.  424,  providing  that  any  person 
who  shall  falsely  assume  or  pretend  to  be  a 
judicial  or  executive  officer  of  the  state  shall 
be  punished,  for  a  policeman  is  a  public  officer 
of  the  state  expressly  charged  by  tbe  statates 
with  enforcing  a  large  body  of  the  criminal 
law. 

[Ed.  Note.— For  other  cases,  see  False  Per- 
sonation, Cent  Dig.  i  2;  Dec.  Dig.  S  2.*] 

Appeal  from  Harris  County  Court  at  Law ; 
C.  C.  Wren,  Judge. 

Application  by  Will  Preston  for  a  writ  of 
habeas  corpus.  From  a  Judgment  remanding 
relator,  he  appeals.  Affirmed. 


*For  oUmt  easM      same  topic  and  sactloa  NTJHBBR  in  Deo.  Die.  4  Am.  Dig.  K^-No.  Solas  *  Bap'r  In4azM 
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R.  H.  Holland*  of  Hoosttm,  for  appellant 
C.  E.  Lane,  Asst  Atty.  GeiL.  for  the  State. 

PRENDEBGAST,  P.  J.  Tbe  sherlfT  of  Har- 
ris comity  holds  the  relator  in  the  county 
Jail  by  virtue  of  a  proper  capias.  He  sued 
out  an  original  habeas  corpus  before  the  coun- 
ty Judge,  contending  that  the  complaint  and 
information  on  which  he  was  arrested  and 
held  charged  no  offense  under  the  laws  of 
Texas,  and  that  he  was  entitled  to  Ms  lib- 
erty. The  county  judge  who  granted  the 
writ  heard  the  case,  and  remanded  the  re- 
lator, from  which  he  has  appealed  to  this 
court 

The  information  against  him  alleges  that 
on  October  4,  1913,  he  did  unlawfully,  will- 
fully, and  fraudulently  assume  and  pretend 
to  be  a  police  officer  of  the  dty  of  Houston, 
Harris  county,  Tex.  Then  gives  the  particu- 
lars thereof,  and,  further,  that  he  was  not 
such  officer,  as  be  then  and  there  well  knew. 

This  prosecution  was  had  under  article 
424,  P.  C,  which  la:  "Any  person  who  shall 
falsely  assume  or  pretend  to  be  a  Judicial 
or  executive  officer  of  this  state,  or  a  Justice 
of  tbe  peace,  sheriff,  deputy  sheriff,  con- 
stable or  any  other  judicial  or  ministerial 
officer  of  any  county  In  the  state,  and  shall 
take  upon  himself  to  act  as  such,  shall  be 
punished  by  imprisonment  In  the  county  Jatl 
for  a  term  not  exceeding  8lx  months,  or  by 
flue  not  exceeding  five  hundred  dollars." 

Appellant  contends  that  this  statute  does 
not  indode  any  city  officer,  but  means  only 
officers  of  the  state  and  county,  which  are 
made  so  by  our  Oonstltation.  Tbia  U  tlu 
only  question  raised. 

[1-4]  Our  statute  (O.  C.  P.  art  43)  express- 
ly enacts  that  policemen  of  an  Incorporated 
town  or  dty  are  peace  officers. 

Article  44  Is:  "It  is  tbe  dnty  of  every 
peace  officer  to  preserve  the  peace  within  his 
Jnrtsdlctton.  To  effect  this  purpose,  he  shall 
use  all  lawful  means.  He  shall,  in  every 
case  where  he  Is  authorized  by  the  provisions 
of  this  Oode,  Interfere  without  warrant  to 
prevent  or  auppress  crime.  He  shall  execute 
all  lawful  process  Issued  to  blm  by  any  mag- 
istrate or  conrt  He  shall  give  notice  to  some 
miaglstrate  of  all  offenses  committed  vrlthin 
his  Jurisdiction,  where  be  has  good  reason 
to  believe  there  has  been  a  violation  of  the 
penal  law.  He  shall  arrest  offenders  without 
warrant  in  every  case  where  he  la  author^ 
Ized  by  law,  In  order  that  they  may  be  taken 
before  the  proper  magistrate  or  conrt  and 
be  brought  to  punishment** 

Chapter  4,  tit.  10,  art.  496  et  seq..  P.  C, 
makes  the  keeping  of  bawdybonses,  disorder- 
ly houses,  and  bouses  of  assignation  offenses, 
and  prescribe  punishment  thnefbr. 

Article  S06  of  that  chapter  requires  all 
peace  officers^  naming  them,  induding  may- 
ors, marshals,  chiefs  of  jiollce,  and  deputies 
and  assistants,  and  policemen,  of  towns  and 
dtles  to  discover  and  report  to  the  proi>er 


legal  authozlttee,  and  by  all  lawful  means 
to  aid  in  the  enforcement  of  the  law  for 
violations  of  tiie  articles  of  that  diapter, 
and  requires  tbe  district  Indies  specially  to 
charge  grand  Juries  thoreabout^  and  makes 
It  tbe  dnty  of  tbe  grand  Juries  at  every  term 
of  the  district  conrt  to  call  before  timn  each 
and  all  of  said  officers,  and  examine  ttiem 
under  oath  touching  their  knowledge  and  In- 
formation of  vlolationB  tbereof  and  as  to 
th^r  diligence  In  tfa^  miforcement  Artldes 
648  to  063  InduslT^  P.  0.,  denounce  gaming 
and  the  keeping  of  premises  ttaerefor,  etc 

Article  S64  qjecUlly  enacts:  "Whenever  It 
shall  come  to  tbe  knowledge  of  any  •  •  • 
police  officer  or  otfaer  peace  officer,  by  af- 
fidavit of  a  rentable  dtisen,  or  otherwise, 
that  any  of  the  provisions  ot  this  law  are 
b^g  violated,  it  shall  be  (be  dnty  of  sucb 
officer  to  Immediately  arall  blmself  of  all 
lawAil  means  to  suppress  sudi  violation." 

Article  Sll,  P.  C,  makes  it  an  offense  to 
sell  intoxicating  liquors  without  license,  and 
the  sncceedlng  artides  make  many  other  of- 
fenses regarding  tbe  unlawful  sale,  etc,  of 
intoxicating  Uqnors. 

Then  article  631  In  the  same  diiu>ter  re- 
quires that  any  peace  officer,  having  knowl- 
edge of  the  violation  of  this  dtapter,  shall 
r^rt  tbe  same  to  the  county  attorney,  who 
shall  fortbwltb  prosecute  any  person  or  per- 
sons violating  this  law. 

Chapter  4,  tit  8.  art  820  et  seq.,  P.  a.  re- 
Isting  to  offenses  against  public  Justice,  and 
relating  to  tiie  arrest  and  custody  of  prison- 
ers, makes  many  acts  In  connection  therewith 
offenses — some  misdemeanors,  olbers  felonies. 

Then  article  340  defines  an  officer,  and 
states  that  It  means  any  peace  officer,  mar- 
shal, or  policeman  of  a  dty  or  town. 

ArUde  261,  O.  0.  P.,  authorizes  towns  and 
dtles  to  establish  rules  autiiorislng  tbe  ar- 
rest wMbont  warrant,  ot  persons  found  In 
sn^iclous  places  and  under  circumstances 
which  reasonably  show  that  such  persons 
have  been  gnllty  of  some  felony  or  breach  of 
tbe  peace,  or  threaten  or  are  about  to  commit 
some  offenses  against  the  laws. 

And,  as  said  by  this  oonrt  in  Minter  t. 
State,  ISO  S.  W.  2^ :  "The  whole  theory  and 
purpose  of  our  laws  are  that  the  peace  of- 
ficers espedally  shall  do  everything  and  all 
things  necessary  m  proper  to  prevmt,  sup- 
press, and  punidi  crlm&" 

23  A.  ft  B.  Ency.  of  Law  ^  Bd.)  pi  827, 
says :  "In  a  popular  sense  a  state  officer  la 
one  whose  Jurisdiction  is  coextensive  witli 
t^e  state.  In  a  more  enlatired  sense  a  stete 
officer  is  one  who  recdves  his  authority  nn- 
der  the  laws  of  tbe  state,  and  performs  some 
of  the  governmental  fnncttons  of  the  stata** 

An  executive  officer  is  one  whose  duties 
are  mainly  to  cause  the  laws  to  be  executed. 
Bouvier*B  Law  Dlcttonazy ;  Black's  Law  Dic- 
tionary; 23  A.  &  E.  Encj.  of  Law,  p.  826. 
28  Cyc.  407,  says :  "A  policeman  of  a  dty  is 
a  public  officer  holding  his  office  as  a  trust 
from  tbe  state,  and  not  as  a  matter  of  otm- 
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tract  between  blmadf  and  the  dty*"  Again, 
81  Cyc.  901,  defining  "pollc^an,"  svs:  "As 
a  generic  terra,  a  word  wUcb  may  equally 
apply  to  any  member  of  tbe  police  torce,  be 
his  rank  and  station  what  It  may."  Throop 
on  Pnblic  Officers,  in  section  10,  says  that  a 
policeman  and  a  police  officer  are  pnblic  of- 
ficers. Mecbem  on  Public  Officers  holds  that 
the  police  officers  of  a  dty  are  public  officers, 
and  says :  "The  power  Intrusted  to  tbe  cor- 
poration in  such  cases  Is  intrusted  to  It  as 
one  of  the  political  dlTislons  of  the  state,  and 
It  Is  'conferred,  not  for  the  benefit  of  the  mu- 
nicli>allty,  but  as  a  means  of  the  exercise  of 
the  sovereign  power  for  the  benefit  of  all  the 
citizens.  The  officers  who  exercise  this  pow- 
er are  not  the  agents  or  servants  of  the  mu- 
nicipality, but  are  public  officers,  agents  or 
servants  of  the  public  at  large,  and  the  cor- 
poration is  not  responsible  for  their  acts  or 
omissions,  nor  for  the  acts  or  omissions  of 
the  subordinates  appointed  by  tbem."  1 
Dillon  on  Municipal  Corporations  {5th  Ed.) 
{  390,  discussing  police  officers  and  their 
power  to  make  arrests,  says :  "The  office  of 
a  police  officer  la  not  known  to  the  common 
law;  it  Is  created  by  statute,  and  such  an 
officer  has  and  can  exercise  only  such  pow- 
ers as  he  Is  authorized  to  do  by  tbe  Legisla- 
ture, expressly  or  derivatively.  He  Is  an  of- 
ficer of  the  atate  rather  than  of  the  munici- 
pality In  which  he  aercises  his  office."  In 
Johnson  V.  Hanscom,  90  Tex.  327,  38  S.  W. 
763,  Chief  Justice  Gaines  for  our  Supreme 
Court,  in  discussing  the  character  of  an  of- 
ficer of  the  city  of  Galveston,  says:  "While 
acting  as  Justice  of  tbe  peace,  the  recorder 
of  the  dty  Is,  to  all  Intents  and  purposes,  a 
Jnstlce  of  the  peace,  and,  since  the  criminal 
jurisdiction  of  a  Justice's  court  extends  only 
to  prosecutions  for  violations  of  certain  pe- 
nal laws  of  the  state,  he  Is  as  to  the  functions 
of  that  office  a  state  officer.  Writs  and  pro- 
cesses issued  by  him  are  state  wilts  and 
state  processes,  and  hence  they  must  run  In 
the  name  of  the  state  of  Texas."  In  City 
of  Galveston  v.  Henunls,  72  Tex.  568,  11  S. 
W.  31,  13  Am.  8t  Bep.  828,  our  Supreme 
Court  again  says:  "The  statute  of  this  state 
makes  policemen  of  Incorporated  dtles  and 
towns  public  officers,  tbat  is,  peace  officers, 
and  dothes  them  with  the  powers  and  duties 
of  other  peace  officers."  See,  also,  Busher 
V.  City  of  Dallas,  83  Tex.  IBS,  18  8.  W.  833 ; 
Harris  County  v.  Stewart,  91  Tex.  183,  41  S. 
W.  650.  In  Banner  v.  State,  2  Tex.  Cr.  App. 
458,  this  court  held  that  the  word  "officer"  in 
artide  1022,  P.  C,  making  It  an  aggravated 
assault  to  commit  an  assault  and  battery 
upon  an  officer,  Induded  and  meant  a  police- 
man of  any  dty  or  town. 

From  these  authorities  we  are  dearly  of 
the  opinion  that  an  "executive  officer  of  this 
state,"  as  nsed  in  said  article  424,  P.  C,  quot- 
ed alMv^  Indndea  any  police  officer  or  po- 
liceman In  any  dty  or  town  of  this  state,  and 


that  by  Bodi  description  the  Legtelatiue  did 
not  Intend  to  restrict  sndi  an  executive  offi- 
cer to  those  spedally  oiumerated  as  consti- 
tuting the  executive  department  of  this  state 
by  section  1,  artide  4,  of  our  Constitution,  as 
contended  hy  the  relator.  The  language  of 
this  statute  is  dgnlflcant  It  is:  "Any  per- 
son who  shall  fftlsely  assume  or  pretend  to  be 
a  Judicial  or  etecuttve  ogtcer  of  tMa  atate"— 
not  a  Judicial  or  executive  atate  offcer.  We 
are  further  dearly  of  the  oj^nlon  that  the 
information  in  this  case  charged  an  offense 
against  the  laws  of  tbe  state  under  said  ar- 
ticle 424,  P.  C.  and  that  the  ramnty  Judge 
was  correct  In  so  holding,  and  remanding  re- 
lator to  the  custody  of  the  sheriff. 

His  Judgment  la  therefore  affirmed,  and  we 
again  remand  him  to  the  custody  of  the  sher- 
iff. 


McLAIN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Teza&  Nov.  26, 

1913.) 

Intoxicating  Liquors  (|  146*)  —  CanawAL 
Offenses— Sals— Acts  GoffsnrunBo. 
Where  accused  and  two  others  contribQted 
money  Co  boy  a  bottle  of  whisky,  and  aoeused 
with  the  money  so  contributed  parcbased 
whisky,  which  be  and  the  others  then  drank, 
there  was  no  sale  of  whisky  by  accused. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Li^m>ra,  Cent  Dig.  H  ISO,  160.  163 ;  Dec.  Dig. 

Appeal  from  Anderson  County  Court;  W. 
I.  Sims,  Special  Judge. 

Marvin  McLain  was  convicted  of  vlolatli^ 
the  local  option  law,  and  he  appeals.  Se- 
versed  and  remanded. 

Kay  ft  Sealer,  of  Palestine,  for  appellant 
C.  E.  Lane.  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  prosecntea  this 
appeal  from  a  conviction  for  violatSng  the 
local  option  law.  Two  grounds  are  present- 
ed :  First,  the  evidence  Is  insuffid^t;  sec- 
ond, the  Jury  discussed  appellant's  failure  to 
testis  while  considering  the  case.  Taylor, 
the  alleged  purchaser,  testified  for  the  state 
that  in  Novemt)er,  1912,  he,  defendant,  and 
McDanlel  were  talking  together  In  Franks- 
ton,  Anderson  county.  McDanlel  remarked 
that  he  wished  he  had  some  whisky,  and 
asked  the  defendant  if  he  knew  where  he 
could  get  it  Appellant  answered  he  thought 
be  could  find  some.  Witness  and  BCcDfinlel 
gave  appdlant  fl.26,  the  witness  putting  In 
76  cents  and  UcDanld  60  cents,  and  he  says : 
"I  think  the  defendant  gave  25  cents.  I  did 
not  see  him  put  up  the  money,  but  my  best 
recollection  is  that  he  said  he  would  throw 
In  25  cents,  and  that  amount  was  all  he  had." 
He  and  McDanlel  gave  defendant  the  money. 
He  went  away,  and  In  about  20  or  80  minutes 
returned  with  a  quart  of  vfhisky,  which  they 
drank.  On  cross-examination  he  was  asked 
the  direct  question :  "Did  you  ever  buy  any 
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whisky  ttom  Marrln  ifotdln?  A.  No;  the 
wily  time  I  ever  got  any  whisky  from  Mar- 
Tin.  McLain  was  soma  time  In  NoTemher^ 
1912.  We  bad  been  drinking  whisky  on  that 
day,  and  we  were  all  near  Mr.  McDanlel's 
picture  gaUoy.  Mr.  McDaniel  remarked 
that  he  wished  be  bad  some  whisky  and  ask- 
ed tbe  defendant  If  he  knew  where  be  could 
get  some.  The  defandant  answered  that  he 
thought  be  did.  Mr.  McDanid  said  he  would 
go  SO  cents,  and  X  said  I  would  go  75  cents ; 
tbe  def^dant  said  he  would  go  a  quarter, 
and  said  he  woidd  try  and  find  some.  We 
banded  him  our  part  ot  the  money,  and  be 
went  off  towards  the  depot  and  returned 
with  a  quart  of  whisky.  Yes;  I  know  the 
price  of  whisky  In  and  around  Frankston; 
it  costs  $1.00  a  quart  There  liad  been  a  lot 
of  negroes  charged  with  bootlegging  around 
th&ee.  I  did  not  know  whether  they  pleaded 
guilty  or  not"  McDanlel  tesUfled  tbe  same 
as  did  Taylor,  almost  literally.  John  "ilc- 
Lain  testified  he  was  ai^iellanf  s  brother,  and 
was  in  Frankston  the  day  a^llant  got  whis- 
ky for  Taylor  and  McDanleL  His  brother 
calne  to  blm  and  asked  blm  if  he  knew 
where  he  could  get  some  whisky.  He  in- 
formed blm,  and  Uiey  went  to  tbe  depot 
where  witness  bad  seen  a  negro  sopie  time  be* 
fore  that  banging  around  the  express  office; 
when  they  reached  the  depot  the  negro  was 
leaving,  going  north  up  the  railroad  track 
with  a  bimdie  or  [uckage.  They  followed, 
overtook,  and  bought  from  blm  a  bottle  of 
whisky;  his  brother  ^taig  $lJSO  for  it  His 
brother  then  went  back  up  town,  etc. 

"nilailB  the  case,  and  we  are  of  optailon  ap- 
pellants conation  Is  conecfc— that  the  state 
is  not  entitled  to  a  conviction.  These  &cts 
are  nncontroverted,  and  in  ftct  it  Is  all  the 
evidmce  there  is  In  the  record.  They  do 
not  support  a  conviction.  No  witness  testi- 
fied appellant  sold  any  whisky.  All  the  evi- 
dence shows  that  he^  Taylor,  and  McDaniel 
put  up  tl.50,  and  appelant  went  and  bought 
the  whisky  with  it  and  paid  fL&O  tor  it  and 
they  drank  it  It  Is  unnecessa^  to  cite  au- 
thorities. 

On  the  second  pn^sltion,  discussion  of 
aiveUants  failure  to  testify,  believe  the 
Jud^ent  should  be  reversed;  but  it  Is  un- 
necessary to  discuss  It 

The  Judgment  la  reversed,  and  tiie  canse 
Is  remanded. 


ABBISMAN  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Nov.  19, 

1918.   Bebearlng  Denied  Dec.  10,  1912.) 
OKnanAi.  IiA.w  3  1102*)  —  Statvueht  or 

F&OTS. 

A  purported  statement  of  facts,  not  filed 
in  the  trial  court  aatil  six  months  after  ad- 
joamment,  cannot  be  coDBidered  on  a  criminal 
aweal,  and  will  be  stricken. 

[Bd.  Note.— For  otber  cases,  see  Criminal 
Law,  Dec  Dig.  «  1102.*] 


Appeal  from  DUtriet  Goort  \ndilta  Coun- 
ty; P.  A.  Martin,  Judge. 

Win  Arrlsman  waa  oonvlctea  ot  robbery, 
and  aroeals.  Affirmed. 

T.  F.  Hunter,  of  Wichita  Palls,  for  appel- 
lant a  B;  Lane,  Asst  At^.  Gen.,  for  tbe 
State. 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  robbery,  and  bis  punishment  fix- 
ed at  the  lowest  prescribed  by  law.  What 
purports  to  be  a  very  short  statement  of 
facts  in  tbe  case  was  not  filed  in  the  court 
below  until  six  months  after  tbe  adjourn- 
ment of  the  court,  and,  of  course,  cannot  be 
considered  on  this  appeal,  and  Is  struck  ont 
on  the  motion  of  the  Assistant  Attorney  Gen- 
eral. There  is  nothing  attempted  to  be  rais- 
ed by  appellant  which  we  can  consider  In  the 
absence  of  a  statement  of  facts. 

The  Judgment  will  be  affirmed. 


HILL  T.  STATE). 

(Court  of  Criminal  i^Veals  of  Texaa.  Nov. 
26,  19130 

1.  Houioxni  a  809*)  —  laaons  —  NBGuasHT 

Homicide. 

Where  accused  testified  that  he  went  to  a 
house  where  his  wife  wag,  without  intending  to 
have  a  difficaltv  with  her,  bnt  to  induce  ber 
to  go  home  with  him,  and  as  he  was  standing 
in  the  door  some  women  got  bold  of  his  gun, 
and  it  was  accidently  discharged  in  the  scuffle, 
shooting  his  wife,  the  court  should  have  in- 
structed on  negligent  homicide  in  tbe  second 
degree. 

[Ed.  Note.— For  other  cases,  see  Homidd& 
Cent  Dig.  H  619,  660;  6^-665;  Dec  ZMgrl 
809.*] 

2.  Cbihiitai.  Law  (|  518*)— Confessions. 

An  alleged  statement  by  accused,  while  he 
was  under  arrest  and  had  not  been  warned, 
that  he  riiot  his  wife  because  she  would  not 
go  home  with  him  was  not  admissible  for  the 
purpose  of  impeaching  accused  or  otherwise. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {{  1167-1162;  Dec.  Dig.  | 
518.*] 

3.  GanciNAL  Law  (|  885*)— Adicxssion  of  Ev- 
idence. 

It  is  improper  practice  to  permit  incompe- 
tent and  injurious  evidence  to  go  before  tbe 
jnry,  and  after  it  had  been  discussed  to  exclude 
or  withdraw  it  on  the  court's  own  motion  or 
at  the  suggestion  of  the  prosecuting  officer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  861.  86S-868,  870,  878; 
Dec.  Dig.  S  385.*] 

4.  Houicinn  (i  158*)  —  Aoiaasioir  or  Evi- 
dence. 

In  a  proBecution  for  killing  accused's  wife, 
claimed  to  have  occurred  while  ne  was  attempt- 
ing to  have  her  go  home  with  him,  evidence  as 
to  a  quarrel  between  them  eariler  m  tin  morn- 
ing, other  than  that  whkh  was  tbe  basis  of  the 
homicide,  waa  admissible  to  show  the  relation 
between  tiie  parties,  and  as  throwing  light  on 
accused's  visit  to  tbe  bouse  where  the  homicide 
occurred. 

[Ed.  Note.~For  other  cases,  see  Homicide, 
Cent  Dig.  H  203-296;  Dec  Dig.  i  158.*] 
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S.  HouioiDx  (I  8*>— What  Law  Ootkrhb. 

Pen.  Code  1911,  arL  IS,  provides  that,  when 
a  penalty  for  an  offense  la  prescribed  by  one  law 
and  altered  by  a  subseqaent  law,  the  penalty 
of  the  second  law  aball  not  be  iniBicted  for  an 
offenae  craunitted  before  It  took  effect,  and  that 
the  defendant  shall  be  tried  and  pnnianed  nnder 
the  law  in  force  when  the  oflenK  waa  com- 
mitted, except  that,  when  the  second  law  amelio- 
rates the  panisbment,  defendant  shall  be  puD- 
isbed  thereunder,  anlesa  he  elects  to  be  puniab- 
ed  under  the  former  law,  and  article  18  provides 
that,  if  an  offense  be  defined  by  one  law,  and 
its  definition  changed  by  a  subseQuent  law,  the 
modification  shall  not  take  effect  as  to  an  of- 
fense already  committed.  Held,  that  one  who 
committed  a  homicide  ia  Apnl,  before  Acta 
38d  Leg:  c  116,  abolishine  the  desrees  ci  mor- 
der,  became  effective  on  July  Ist,  was  entitled 
to  be  tried  and  sentenced  under  the  former  law, 
which  recognized  different  degrees  of  murder. 

fEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  18;  Dec.  Dig.  |  &•] 

PKndosast,  P.  J.,  dtssentinc  In  part 

Appeal  from  District  Court,  Hanlwn 
County :  H.  T.  Lyttleton,  Judge. 

Israel  Hill  was  oonvlcted  of  murder,  and 
appeals.  Berersed  and  remanded. 

Scott  ft  CaTen,  Hob&rt  Key,  and  Geo.  J. 
Ryan,  all  of  Marshall,  for  appellant  G.  El. 
Lane,  Aast  Attr.  On.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  couTicted 
of  murder,  and  Us  punishment  assessed  at 
death. 

He  killed  his  wife.  The  witnesses  differ 
widely  as  to  the  conditions  and  drcumstances 
that  environed  the  case  and  the  homicide. 
The  state's  case  is  based  upon  the  theory 
that  appellant  and  his  wife  had  a  quarrel  in 
the  morning,  In  which  he  may  have  been  the 
provoking  cause;  at  least  the  state  sought 
to  place  blame  upon  him.  He  went  to  work, 
and  she  went  to  a  ndghbor*&  Without  going 
into  details,  later  dttrlng  the  morning,  and 
before  the  no<m  hour,  he  appeared  at  the 
house  of  the  family  where  Ms  wife  had 
gone.  The  state's  theory  of  the  immediate 
facts  is,  in  substance,  that  he  undertook  to 
get  his  wife  to  go  home;  she  agreed  to  go, 
but  told  him  to  go  on,  and  she  would  come 
directly.  He  then  told  her  if  she  did  not 
go  now  she  would  not  go.  This  was  re- 
peated a  time  or  two.  Appellant  had  his 
gun  with  him,  and  Is  shown  to  have  bought 
cartridges  that  morning  while  at  the  store, 
to  which  place  he  went  to  secure  bolts  to 
fix  a  broken  plow.  It  la  shown  also  by  the 
state  that  the  women  at  the  house  where  ap- 
pellant went  had  closed  the  door  against  ap- 
pellant and  he  went  to  a  window  for  the 
purpose  of  shooting  his  wife;  that  he  left 
there,  and  went  back  to  the  door,  and  forced 
it  open.  One  of  the  women  pushed  the  gun 
to  one  side,  and  again  closed  the  door.  He 
again  opened  it,  with  his  gun  presented,  and 
fired,  striking  his  wife  in  the  upper  part 
of  the  hip,  from  which  within  about  60  hours 
she  died.  Appellant's  theory  is  quite  con- 
trary to  this.   He  states  that  he  went  by 


die  house  where  his  wite  was  with  no  pm^ 
pose  of  having  any  difficulty  with  her,  and 
denies  the  language  Imputed  to  him  the 
state's  witnesses.  He  said  he  was  trying  to 
induce  his  wife  to  go  home,  and  had  no  pur- 
pose or  intent  of  hurting  her,  and  made  no 
threats.  In  fact  his  testimony  excludes  the 
Idea  that  he  Intended  to  kill  bis  wife.  As 
he  was  standing  in  the  door  one  or  more  of 
the  women  got  hold  of  his  gun,  and  in  the 
scuffle  it  was  In  some  way  discharged,  and 
the  toad  .of  shot  accidentally  struck  his  wife. 
He  denied  being  at  the  house  for  any  sinister 
or  mlsdilevous  purpose,  while  the  women 
make  It  apparent  he  was  there  for  that  pur- 
pose, and  Intentionally  killed  his  wife,  or 
that  such  would  be  a  fair  deduction  from  the 
state's  testimony, 

[1]  Appellant's  contention  is  that  he  was 
entitled  under  this  state  of  facts  to  a  charge 
upon  negligent  homicide,  first,  that  he  had 
a  right  to  visit  the  house  at  this  point  to 
see  his  wife,  and,  if  he  did  no  wrong,  and 
was  there  for  the  purpose  of  asking  or  pur- 
suadlng  her  to  go  home  with  him,  it  would 
be  negligent  homicide  of  the  first  degree; 
second,  that  the  issue  of  negligent  homicide 
was  raised  In  that,  if  he  was  doing  things 
that  were  illegal  and  unlawful  at  the  resi- 
dence of  these  people,  it  would  place  him  in 
the  wrong  legally,  and  therefore,  If  the  gun 
went  off  acdd^tally,  he  would  be  guilty 
of  no  higher  offense  than  negligent  homi- 
cide of  the  second  degree.  He  asked  special 
charges  submitting  these  issues  to  the  jury, 
which  were  promptly  refused  by  the  court 
We  are  of  opinion  that  the  evidence  raised 
the  issue  of  negllg^t  homicide,  and  appel- 
lant's contentions  are  correct,  especially  with 
reference  to  negligent  homicide  in  the  second 
degree.  If  he  was  there  disturbing  the  peace 
at  a  private  residence,  at  which  place  he  had 
no  right  to  be  for  illegal  purposes,  and  his 
gun  was  accidentally  discharged  In  the  scuf- 
fle, and  he  did  not  fire  It  for  the  purpose 
of  killing  his  wife,  there  would  be  negligent 
homicide  In  the  case,  and  this  charge  should 
have  been  given. 

[2]  The  court  permitted  the  state  to  prove, 
while  appellant  was  under  arrest  and  with- 
out being  warned,  he  made  this  statement 
to  the  sheriff,  that  he  shot  his  wife  because 
she  would  not  go  home  with  him.  Proper 
objections  were  uiged,  appellant  was  under 
arrest  and  unwarned,  and  therefore  this  state- 
ment was  not  admissible.  The  court  admit- 
ted It  upon  the  theory  that  a  predicate  had 
been  laid  for  its  introduction  as  impeach- 
ment, and  therefore  the  state  was  entitled 
to  thus  Impeach  appellant  It  will  be  stated 
further  after  it  had  been  before  the  Jury  for 
some  time  the  district  attorney  stated  that 
after  thinking  the  matter  over  the  authorities 
held  against  him,  and  be  asked  the  court  to 
withdraw  it  from  the  jury,  which  the  court 
did.  That  this  testimony  was  inadmissible 
has  been  settled  so  long  and  so  clearly  by 
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the  adjudicated  caaes  It  would  seem  at  this 
late  day  unnecessary  to  even  refer  to  them ; 
hut,  as  there  seems  to  be  a  tendency  to 
ignore  the  decisions  of  this  court  with  ref- 
erence to  this  matter,  It  is  deemed  advisable 
to  again  call  attention  to' It,  and  cite  the 
authorities,  commencing  with  Morales  t. 
State,  86  Tex.  Cr.  R.  234,  36  S.  W.  435,  846; 
Johnson  t.  State,  43  Tex.  Cr.  R.  478,  66  S.  W. 
845;  Wright  V.  State,  36  Tex.  Cr.  R.  433, 
37  S.  W.  732;  Rodriquez  v.  State,  36  S.  W. 
439;  Bailey  v.  State,  40  Tex.  Cr.  R.  153,  49 
S.  W.  102;  Walton  v.  State,  41  Tex.  Cr. 
R.  458,  65  S.  W.  666;  Parher  v.  State,  67 
S.  W.  668;  Johnson  v.  State,  43  Tex.  Or.  R. 
476,  66  S.  W.  846.  These  all  refer  to  and 
reaffirm  the  rule  laid  down  in  Morales  t. 
State,  supra.  In  Brown  v.  State,  55  Tex. 
Cr.  R.  588, 118  8.  W.  139,  It  was  held  that  In 
Itrosecatlons  for  perjury  It  was  reversible 
error  to  permit  the  state  to  Introduce  In 
evidence  verbal  confessions  of  the  defendant 
made  while  under  arrest  to  Impeach  him. 
See,  also,  Hanklns  v.  State,  76  S.  W.  787. 
These  cases  will  be  found  collated  in  6  Rose's 
Notes,  p.  1108.  There  are  other  cases  de- 
cided by  the  court  dnce  the  collation  of 
these  cases;  but  these  are  all  sufficient,  it 
would  seem,  to  show  that  this  rule  is  settled, 
if  the  decisions  of  this  court  can  settle  any- 
thing. In  Clements  r.  State,  163  S.  W.  1137, 
this  court  held  that  It  was  erroneous  for  the 
state's  attorney  to  ask  a  witness  questions 
with  reference  to  a  conspiracy  between  the 
accused  and  other  parties,  when  the  officer 
asking  tte  question  knew  that  he  could  not 
prove  the  conqdracy.  l^ls  opinion  was  by 
Judge  Hatpn.  If  it  was  error  under  those 
circumstances,  and  the  writer  thinks  Judge 
Harper's  opinion  is  correct,  then  It  ought  to 
be  unnecessary  for  prosecuting  officers,  in  the 
face  of  this  long  line  of  decisions  settling  the 
law  of  Texas  as  they  have  settled  it,  to  be 
informed  of  the  fact,  and  it  would  be  a  pre- 
sumption at  least  In  his  favor  that  he  knew 
the  law  and  decisions  of  the  court  upon 
which  he  mnst  rely  in  the  prosecution  of 
criminal  cases. 

[3]  We  want  to  can  attention  again  to  an- 
other phase  of  this  matter  that  has  occurred 
with  unnecessary  frequency,  that  Is,  that 
fiajurlous  and  Illegal  testimony  will  be  per- 
mitted to  go  before  the  jury,  and,  after  it  has 
been  Investigated  and  discussed  until  the 
matter  Is  thoroughly  In  the  minds  ot  the 
Jury,  the  court  will  then  either  of  Its  own 
volition  or  at  the  suggestion  of  prosecuting 
officers  withdraw  it  This  practice  has  been 
condemned.  If  such  testimony  is  inadmis- 
sible, it  would  take  no  reasoning  to  show 
that  this  would  be  a  clear  violation  of  the 
rules  of  right,  Justice,  and  law. 

[4]  There  was  a  bill  of  exceptions  reserved 
to  the  admission  of  testimony  with  reference 
to  a  quarrel  that  occurred  between  appellant 
and  his  wife  earlier  In  the  morning  than 
that  which  la  the  bads  of  this  bomldde.  It 
was  serioosly  objected  tliat  tUs  teattmony 


should  not  be  admitted.  The  writer  la  In- 
clined to  believe  it  was  admissible.  It  show- 
ed the  relations  between  the  parties,  and  may 
have  tended  to  throw  light  on  his  visit  to 
the  house  where  the  homicide  occurred.  We 
deem  it  unnecessary  to  go  into  that  matter ; 
but,  as  this  record  presents  those  questions, 
we  are  of  opinion  that  It  was  admissible. 

[5]  This  case  was  tried  and  the  conviction 
resulted  under  the  late  act  of  Qie  Thirty- 
Third  Legislature,  where  the  degrees  of  mur- 
der were  abolished,  and  a  general  definition 
substituted.  Acts  33d  Leg.  c.  116.  Appellant 
generally  objected  to  being  tried  nnder  the 
new  law;  bis  case  having  ailso^  under  fbo 
old  law.  The  homldde  occurred  In  the  early 
part  ot  April,  before  the  late  act  went  Into 
operation  on  the  1st  of  Joly.  The  trial  oo- 
corred  after  the  1st  of  July,  The  court  gave 
a  general  definition  of  malice,  also  of  express 
and  Im^ied  maUo^  and  then  Instructed  the 
Jury  that,  If  appelant  with  moUoe  afore- 
thought killed  tbB  deceased,  he  would  be 
guilty,  and  oonM  be  punished,  but;  If  ttaey 
found  the  killing  was  upon  express  malice, 
they  could  only  convict  him  of  murder  In  the 
first  degree.  Appellant  excepted  to  all  this, 
and  asked  a  charge  submitting  murder  In  the 
seoimd  degree,  which  Is  unnecessary  to  re> 
peat  The  contention,  without  going  Into  de- 
tails, is  that,  appellant's  case  hsTlng  arisen 
nnd»  the  dA  law,  be  bad  Ibe  right  to  be 
tried  under  that  law,  and  that  the  two  de- 
grees of  murder  should  have  been  submitted 
to  the  jury,  and  also,  Incidentally  to  that 
that  the  Judgment  should  be  reveraed,  be- 
cause the  jury  failed  to  state  the  degree  of 
murder  for  which  they  convicted  appellant 
If  the  first  proposition  is  correct  the  second 
would  necessarily  be  correct  We  are  oC 
opinion  that  appellant  had  the  ri^t  to  be 
tried  nnder  the  old  law  by  reason  of  the 
provisions  of  articles  IB  and  IS  of  the  Revis- 
ed Penal  Code. 

Article  16  is  as  follows:  "When  the  pen- 
alty for  an  ofrense  Is  prescribed  by  one  law, 
and  altered  by  a  suteequent  law,  the  penalty 
of  such  second  law  shall  not  be  inflicted  for 
a  breach  of  the  law  committed  before  the 
second  shall  have  taken  effect  In  every 
such  case  the  offender  shall  be  tried  under 
the  law  in  force  when  the  offense  was  com- 
mitted, and  tf  convicted,  punished  under  that 
law;  except  that  when  by  the  provisions  of 
the  second  law  the  punishment  of  the  offense 
Is  ameliorated,  the  defendant  shall  be  pun- 
ished under  such  last  enactment,  unless  he 
elect  to  receive  the  p^ialty  pre8crU>ed  by  the 
law  In  force  wboi  the  oflCense  was  commit- 
ted." 

Article  18  Is  as  follows:  "If  an  offense 
be  deflned  by  one  law,  and  by  a  subsequent 
law  the  definition  of  the  offense  Is  changed, 
no  such  change  or  modification  shall  take 
effect  as  to  offenses  already  committed;  but 
all  offenders  against  the  first  law  shall  be 
tried,  and  their  guilt  or  innocence  determined 
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In  accordance  with  the  [trorlslonB  fliereof." 

It  may  be  a  question  as  to  whether  the 
ponlshmait  of  the  ofEenae  is  ameliorated  by 
the  terms  of  the  new  law.  Appellant  In- 
sisted upon  being  tried  under  ttie  old  law, 
and  under  the  terms  of  the  statate  be  had  a 
right  to  be  tried  under  that  law,  and  It 
might  be,  so  far  as  this  case  is  ooncemed,  If 
murder  in  ttie  second  degree  had  been  glT«a 
as  requested  hy.  appellant  under  the  old  law, 
the  Jury  would  have  found  falm  gallty  of  mur- 
der in  the  second  degree,  whldi  would  nn- 
questionably  have  been  a  milder  pimlshment 
than  thl^  because  they  could  not  have  In- 
flicted the  death  penalty  for  murder  in  the 
second  degree.  Be  that  as  It  may,  he  de- 
manded the  right  and  submitted  charges  to 
the  effect  that  he  desired  to  be  tried  under 
the  old  law,  under  whldi  the  offense  was 
committed.  This  he  had  a  right  to  demand, 
and  the  court  should  bare  tried  hfm  under 
that  law.  This  much  is  said  so  that  upon 
another  trial  the  court  will  try  the  case  un- 
der the  old  and  not  the  new  law.  If  demanded 
1^  defendant 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  the  cause  la  rananded. 

PRENDERGAST,  P.  J.  I  concur  In  the 
disposition  of  this  case.  I  am  inclined  to  be- 
lieve no  charge  on  negligient  bomldde  should 
have  been  given;  that  submitting  accidental 
killing  waa  all  that  was  required. 


KET  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   Not.  12, 
1913.    Beheariog  Denied  Dec.  10.  1913.) 

1.  Mathku  ({  1*)— Offxnsxb— "Maiu." 

Under  the  statute  providing  that  to  maim 
is  to  willfully  and  malicioaaly  deprixe  of  an 
ear.  etc,  Uie  injurr  must  be  done  willfully  and 
maliciously,  and,  if  it  arises  from  a  sudden  at- 
tack without  premeditated  design,  the  offense 
IB  not  maiming. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent.  Dig.  SS  1-6;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phras- 
es^ toL  9,  ro.  4316,  ^6.] 

2.  Uathdc  (1 1*)— BlAzuno— ExTKiT  or  In- 

JTJBT, 

,  Where  the  statute  proMbits  an  injury  to 
a  member,  such  as  an  ear,  etc.,  which  disflgures 
the  person,  the  whole  member  need  not  be  de- 
tadied  to  constitute  the  offense,  but  a  severance 
of  only  a  small  part,  which  does  not  disfigure 
the  person  and  could  only  be  discovered  by 
close  examination,  is  not  an  offense  under  the 
Btatnte. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  M  1-0;  Dec  Dig.  ft*] 

3.  MaTHIU    (I  1*)— OVRHSKS— "WnXFUI."~ 

"Malic?  0D8." 

An  act  ta  "wUlful"  within  the  statute  pro- 
viding that  to  "mafn**  Is  to  willfully  and  ma- 
Bcioosly  deprive  ot  a  member,  etc..  if  committed 
with  an  evil  Intent,  with  legal  malice,  and  with- 
out reasonable  ground  for  believing  the  act 
to  be  lawful  or  l^al  justification,  and  Is  "mall- 
ciooi^  If  conrailtted  In  a  state  of  mind  show- 
ing a  heart  r^ardless  of  social  doty  and  fatal- 


ly bent  on  mischief;  a  wrongfol  act  Intention- 
ally done  without  Icsal  Jnstlncatlon  or  excuse. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  SS  1-6 ;  Dec.  Dig.  S  1* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7468-7481.  7886,  7836;  vol.  S,  p. 
4307;  VOL  8.  p.  7714.] 

4.  Matheh  (S  1*)— Offbitses— MAiMiHa. 

If  a  maiming  occurred  under  the  immediate 
influence  of  sudden  passion  aroused  by  ade- 
quate cause,  such  as  an  assault,  the  issue  of 
simple  assault  by  accused  would  not  be  in  the 
case,  though  accused  only  intended  to  commit 
a  simple  assault;  Pen.  Code  1911.  art.  50, 
providmg  that  if  one  intending  to  commit  a  mis- 
demeanor shall,  through  mutake,  commit  a 
felony  he  shall' receive  the  lowest  punishment 
for  the  offense  committed. 

[Ed.  Note.— For  other  cases,  see  Mayhem. 
Cent  Dig.  f|  1-6;  Dec.  Dig.  f  1.*] 

Davidson,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Wichita  Coun- 
ty; P.  A.  Martin,  Judge. 

Jesse  Key  was  convicted  of  maiming,  and 
appeals.  Aflirmed. 

T.  F.  Hunter,  of  Wichita  Falls,  for  appel- 
lant O.  B.  hsae,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON.  J.  Appellant  was  convicted 
of  maiming,  and  given  two  years  In  the 
penitentiary. 

The  evidence  is  indisputable  that  appel- 
lant bit  off  a  small  part  of  the  outer  edge 
or  rim  of  the  ear  during  a  fight  with  the 
assaulted  party,  Ashley.  Ashley  did  not  tes- 
tify. The  state's  witnesses  show  that  a 
light  occurred  between  Ashley  and  ai^Uant 
on  the  sidewalk  or  street  In  front  of  a  pool 
room  or  billiard  halt  The  parties  had 
played  pool,  and  Ashley  had  raised  a  dis- 
turbance in  the  pool  hall  because  he  had  lost 
the  game.  Being  rather  profane,  Ashley 
was  ordered  out  by  the  keeper  of  the  hall. 
There  is  some  conflict  aa  to  how  the  parties 
got  out  of  the  pool  hall  onto  the  sidewalk. 
It  seems,  however  from  the  evidence  that 
Ashley  pulled  defendant  out.  Anyway,  after 
they  got  upon  the  street  they  engaged  In  a 
personal  altercation.  -  There  is  evidence  that 
Ashley  struck  the  defendant  with  a  beer 
bottle  and  also  cut  his  finger  with  a  knife. 
These  matters  are  not  very  important,  howev- 
er, except  to  show  they  were  engaged  In  rath- 
er an  animated  personal  encounter.  When 
they  "clinched,"  they  fell  upon  the  sidewalk, 
some  of  the  evidence  tending  to  show  they 
had  what  they  call  a  "dog  fall";  but,  In 
any  event,  appellant  obtained  the  better  of 
the  fall  and  finally  got  on  top  of  Ashley 
and  was  holding  him  to  prevent  being  cut 
with  a  knife.  This  is  his  view  of  the  case, 
and  his  testimony  Is  to  that  efiFect  He  says 
Ashley  was  biting  his  neck,  and  he  con- 
cluded he  would  bite  him  in  the  same  way 
Ashley  was  biting  him,  so  he  reached  down 
and  thought  be  was  biting  upon  the  neck. 
Ashley  screamed  raUier  vodferoualy.  Some 
of  the  parties  approached  the  contestants 
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and  ton'died  appellant  upon  the  shoulder 
and  told  blm  to  get  oil,  which  he  did.  Tixle 
is  shown  by  the  state's  witnesses,  and  also 
by  the  defendant's  testimony.  So  it  may 
be  stated  to  be  uncontrorerted,  when  ap- 
pellant got  np,  or  at  least  when  he  tamed 
Ashley  loose,  he  spit  out  of  his  mouth  what 
he  says  he  discovered  to  be  a  part  of  Ash- 
ley's ear,  and  what  the  witnesses  show  to 
be  a  small  portion  of  Ashley's  ear.  This  is 
described  as  being  the  small  portion  of  the 
outer  rim  of  it,  and  all  the  witnesses  say 
less  than  one-third  In  amount  or  size  of  the 
ear. 

£1]  Under  our  statutes,  In  order  to  consti- 
tute maiming,  disfiguring,  or  the  biting  of 
the  ear  or  the  member  mentioned  in  the  In- 
dictment, It  must  be  done  willfully  and  ma- 
lldoualy.  It  it  la  not  so  shown  by  the  evi- 
dence, then  the  offense  of  maiming  is  not 
made  out  The  statute  thus  reads:  "To 
malm  is  to  wlUfolly  and  maliciously  cut  ott 
or  otherwise  deprive  a  person  of  a  hand, 
finger,  toe,  foot,  leg,  nose  or  ear,  pot  out 
an  eye,  or  In  any  way  deprive  a  person  of 
any  other  member  of  his  body."  Constru- 
ing .  this  statute,  this  court  In  Bowers  v. 
State,  24  Tex.  App.  542,  7  8.  W.  247.  6  Am. 
St  B^.  901,  hdd  that  the  two  elements  of 
wUlfnlness  and  malloe  must  combine.  .We 
are  of  opinion  that,  U  appellant  maliciously 
and  wilUally  bit  the  assaulted  party's  w  so 
as  to  disfigure  him,  he  would  come  within 
the  definition  of  the  atatnte.  If  he  did  not 
wUlfully  and  malldously  do  bo,  although 
he  may  have  bit  the  ear,  then  the  olEense  Is 
not  comiOete,  and  the  evidence  would  not 
sustain  the  conviction.  It  is  alao  laid  down 
In  2ft  Cyc.  1S98,  that  under  the  statutory 
rule  there  must  be  a  premeditated  design, 
and.  If  the  injury  arises  out  of  a  sudden 
attack  unconnected  with  any  premeditated 
design  against  the  person,  the  offense  la  not 
complete.  Quite  a  number  of  authorities 
are  dted  in  support  of  this  in  footnote  26 
found  in  the  above  authority.  This  rule  is 
in  conformity  with  our  statute  and  seems 
to  lay  down  the  corred  rule. 

[2]  It  also  seems  to  be  a  correct  rule  that, 
where  the  Intilbitlon  is  directed  against  an 
Injury  which  disfigures,  It  la  not  necessary 
Uiat  the  whole  member  should  be  mutilated 
or  detached  If  the  injury  only  Impairs  come- 
liness. The  authorities  also  lay  down  the 
proposition  that  the  cutting  or  biting  off  a 
small  portion  of  the  member  which  does  not 
disfigure  the  person,  and  cotild  only  be  dis- 
covered by  close  Inspection  or  examination, 
when  attention  is  directed  to  it,  will  not 
constitute  maiming  under  the  statute.  This 
Is  the  rule  laid  down  In  the  ease  of  State 
V.  Abram,  10  Ala.  928. 

TtdB  much  la  said  to  meet  the  questions 
suggested  in  the  motion  for  a  new  trial  and 
urged  as  error  here,  to  wit,  the  failure  of 
the  court  to  diarge  upon  simple  assault 
The  court  charged  upon  maiming  and  self- 
defenaa.    The  trouble  between  the  parties 


come  up  In  sort  of  an  aoddental  way  grow; 
tng  out  of  the  alleged  injured  .party's  con- 
duct and  becoming  angry  and  provoking 
the  difficulty  because  he  had  lost  a  game 
or  two  of  pool.  The  fight  was  an  ordinary 
sudden  one,  and  the  testimony  indicates  it 
was  brought  about  by  Ashley  and  not  the 
defendant  His  testimony  clearly  raised  the 
Issue  that  it  was  not  willfully  and  mallc: 
lously  done  for  the  purpose  of  disfiguring 
or  maiming,  but  It  grew  out  of  the  fact  that 
Ashley  was  biting  him  and  was  an  Indtoit 
and  suddw  impulse  occurring  during  the 
fight  while  they  were  on  the  ground.  The 
court  fully  charged  all  the  Issues  favorable 
to  the  state,  and  the  jury,  believing  the 
state's  side  of  It,  gave  the  minimum  punish- 
ment in  the  penitentiary.  If  the  court  had 
charged  upon  simple  assault,  the  'Jury  may 
have  been  more  lenient  in  their  verdict  and 
may  have  agreed  with  defendant's  view  of 
It  Unless  the  testimony  of  willfulness  and 
malidonsnees  incident  to  the  alleged  malm- 
ii^  or  disfiguring  excludes  other  theories 
and  is  so  convincing  that  no  other  conclu- 
sion could  have  been  reached,  then  appel- 
lant would  be  In  error,  and  the  court  would 
not  be  required  to  charge  on  simple  assault 
or  on  any  minor  grade  of  the  offense.  We 
think  this  rule  Is  laid  down  by  Chief  Jus- 
tloe  Boberta  In  Slattery  t.  State,  41  Tex. 
019,  but  In  order  to  ^ow  no  error  In  this 
respect  the  evidence  must  be  sufficiently  co- 
gent to  overcome  any  idea  except  willful- 
ness and  malice.  The  issue  was  raised  that 
It  was  not  malldously  and  willfully  done 
(that  Is,  that  it  was  not  done  by  premedita- 
tion and  deliberation,  etc.),  and  we  are  of 
opinion,  Qierefore,  the  court  should  have 
charged  on  the  Issue  of  simple  assault  The 
statute  (article  772,  Revised  (3ode  of  Orlni- 
Inal  Procedure),  in  stating  offenses  constat- 
ing of  degrees,  under  the  third  heading, 
uses  this  language:  "Maiming  which  in- 
cludes disfiguring,  wounding,  aggravated  as- 
sault and  battery,  and  simple  assault  and 
batt^."  Un^er  thia  fOause  of  tlie  statute 
we  are  of  qpinlon  tiiat  the  court  should 
have  submitted  the  issue  of  dn^e  assault 
and  battery.  All  the  evidence  shows  the 
disfiguring  was  slight,  and  If  It  was  done 
without  malice  and  wlllfnlness,  and  there 
being  no  aerlons  bodily  Injury  or  drcom- 
Btance  to  make  it  aggravated  assault,  then 
the  issue  ot  simple  assault  would  be  in  the 
case.  We  are  therefore  of  the  opinion  that 
appellant's  attack  upon  the  court's  charge 
in  this  respect  diould  be  sustained. 

The  Judgment  oui^t  to  be  reversed,  and 
the  cause  is  remsndBd. 

After  I  wrote  the  above  my  Brethren 
wrote  the  affirmance.  I  have  seen  no  rea- 
son to  change  my  views  but  do  not  jcare  to 
write  further. 

HABPBB,  J.  I  agree  to  all  the  above 
opinion,  enept  that  portion  whwdn  It  Is 
held  that  the  case  should  be  reversed  be^ 
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cause  the  ocnirt  telled  to  aubmit  tbe '  Issue 
of  simple  assault  I  do  not  think  the  erl- 
dence  would  raise  that  issue,  taking  it  as 
stated  by  Judge  DAVIDSON,  He  aaya.  "Ap- 
pellant's teatimony  clearly  raised  the  issue 
that  the  act  of  maiming  was  not  willfully 
and  maUdoualy  done,  but  it  grew  out  of  a 
sudden  impulse  occuiring  during  the  flgbt;" 
and  because  of  this  state  of  facts  the  court 
should  tiave  charged  on  simple  assault  The 
fact  that  appellant  bit  off  a  portion  of  Ash- 
ley's ear  Is  not  questioned;  tliat  appellant 
Is  the  person  who  thus  maimed  Ashley  is 
not  denied,  nor  Is  the  fact  that  A^ey  was 
maimed  questioned;  then,  if  the  act  was 
willfully  and  maliciously  done,  appellant 
would  be  guilty  of  maiming,  as  defined  in 
our  statute,  is  conceded  in  the  fl^ve  opbi- 
ion.  The  question  is:  If  the  act  was  not 
done  willfully  and  maliciously,  of  what  of- 
fense would  app^ant  be  guilty? 

[S]  The  words  "wlUfnl"  and  "malicious" 
are  thus  defined  under  onr  deddons:  "A 
'wlUfiil*  act  Is  one  committed  with  an  evil 
Intat,  with  l^al  malloe.  without  reason- 
able ground  for  beUerlng  the  act  to  be  law- 
ful, and  wtthont  legal  justification.  A  'ma- 
licious' act  l8  one  committed  la  a  state  of 
ndnd  which  shows  a  heart  r^ardless  of 
sodal  duty  and  fatally  bent  on  mlsdilef ;  a 
wrongful  act  intentionally  done  without  le- 
gal jnstlfleatlon  or  ezease."  Bowers  t.  State, 
24  Tex.  App.  649.  T  S.  W.  247,  B  Am.  St 
Bep.  901.  It  is  thus  seen  that  the  words 
"wUlful"  and  "maUclons"  hare  the  same  le- 
gal meaning  in  this  character  of  case  as 
do  tto  words  "malice  aforethought"  in  a 
nmider  cas&  White's  Ann.  P.  a  |  1225, 
and  cases  dted. 

[4]  Following  these  cases.  If  the  maiming 
took  place  under  the  immediate  influence  of 
sudden  passion  aroused  by  an  adequate 
cause,  the  issue  of  a^ravated  assault  might 
be  presented  by  the  eridence,  and  the  court 
submitted  that  issue  in  a  way  not  complain- 
ed of  by  appellant;  but  in  such  case  the 
Issue  of  simple  assault  could  not  arise.  Our 
Penal  Code  provides:  "If  one  intending  to 
commit  a  misdemeanor  and,  in  the  act  of 
preparation  tor  or  executing  the  same,  shall, 
tliron^  mistake,  commit  an  offense  which 
In  law  Is  a  felony,  be  shall  receive  the  low- 
est punishment  affixed  by  law  to  the  oftense 
actnally  committed."  Pen.  Code  1911,  art 
50. 

So  in  this  case,  if  appellant,  by  the  testi- 
mony introduced  by  him,  raised  the  issue 
that  he  Intended  only  to  commit  a  simple 
assault,  yet  the  facts  Showing  condusiTely 
and  b^ond  dispute  that  he  committed  the 
act  of  maiming  in  attempting  to  execute  the 
aasanlV  tlie  law  says,  as  recited  in  arUde 
SO  of  the  Penal  Code,  he  shall  be  guilty  of 
the  cSeaae  actually  committed,  to  wit,  malnn 
tng,  providing  that  he  shall  receive  the  low- 
est ponishmoit  for  that  offense,  That  is 
the  only  amelioration  given  under  our  laws; 


and,  as  appellant  received  the  lowest  pen- 
alty %fflxed  by  law  for  maiming,  we  there- 
fore do  not  agree  that  the  court  erred  in  re- 
fusing to  submit  the  Issue  of  dmple  ae* 
sault,  but  think  be  ruled  correctly  in  the 
premises ;  and,  as  this  la  the  only  ground 
upon  which  Judge  DAVIDSON  thinks  the 
case  should  be  reversed,  we  think  the  case 
should  be  affirmed,  and  It  Is  so  ordered. 

PBBNDEROAST,  P.  J.,  concurs  In  Jodfe 
HABPBB'S  ePlBlXHL 


Ox  parte  8INGLBT0K 
(Court  of  Criminal  Appeals  of  Texas.  Nov.  28, 

Habeas  Cobptjb  (S  20*)--Natube  ov  Pbocekd- 

INQ — Incabcbbatioit— Lunatic. 

A  lanacT  proceeding  is  civil,  and  not  quasi 
criminal,  ana  hence  a  person  found  to  be  insane 
la  not  entitled  to  a  writ  of  habeas  corpus  to  de- 
termine the  constitntionality  of  the  statute  un- 
der wblch  the  proceedings  were  instituted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  18;  Dec  Dig.  {  20.*] 

Application  by  James  Singleton  for  vralt  of 
habeas  corpus.  Denied. 

Heldlngsfelders  and  A.  B.  Bailey,  all  of 
Houston,  for  appellant  C.  B.  Lan^  Asst 
Att7.  Gen.,  for  the  State. 

PRENDERGAST.  P.  J.  This  Is  an  origi- 
nal application  to  this  court  to  grant  a  writ 
of  habeas  corpus,  alleging  that  the  applicant 
Is  restrained  of  his  liberty  by  the  sheriff  of 
Harris  county  on  his  being  found  a  lunatic 
under  chapter  163.  p.  841,  of  the  Acts  of  the 
Regular  Session  of  the  Thirty-Third  Legisla- 
ture, relatiLng  to  Judicial  proceedings  in  cases 
of  lunacy.  This  act  of  the  Legislature  amends 
articles  160  to  165,  Inclusive,  of  the  Revised 
Civil  Statutes  of  the  state  In  probate  mat* 
ters,  pertaining  to  lunacy  cases.  The  object 
of  this  writ  is  to  have-  this  court  pass  upon 
whether  or  not  the  said  act  la  constitutional, 
wherein  it  provides  that,  instead  of  an  alleg- 
ed lunatic  being  tried  by  a  Jury,  he  shall  be 
tried  by  a  commission  of  physldahs. 

Our  Supreme  Court,  in  Legate  v.  Legate, 
87  Tex.  251,  28  S.  W.  282,  in  discussing  what 
Is  a  criminal  and  what  a  drll  case,  so  far  as 
the  writ  of  habeas  corpus  Is  concerned,  said: 
"If  in  this  proceeding  It  appears  that  sach 
person  Is  restrained  by  reason  of  his  suppos- 
ed viplatlon  of  some  criminal  law  or  quasi 
criminal  law,  as  an  oflmse  against  the  per- 
son or  contempt  of  (*onrt,  then  the  proceed- 
ing must  be  dassed  as  a  criminal  case,  al- 
thoogh  upon  the  whole  case  the  court  should 
be  of  opinion  that  the  act  for  which  such  per- 
son is  detained  does  not  constitute  a  viola- 
tion of  such  law,  or  that  the  evidence  is  to- 
tally insuffldent  to  establish  the  ac^  or  that 
the  supposed  law  does  not  exist  or  Is  void; 
but,  if  such  person  is  not  restrained  by  rea- 
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son  <tf  some  supposed  violation  of  law,  then 
tba  proceecUng  must  be  classed  as  a*  dTll 
case.  It  Is  tbe  cause  of  restraint  which  de- 
termlnes  whether  the  proceeding  to  remove 
the  restraint  be  a  criminal  or  dvll  case." 

In  our  opinion  the  applicant  In  this  case  is 
In  no  way  restrained  of  hla  liberty  by  rmson 
of  any  supposed  violation  of  any  criminal  or 
qnaal  criminal  law,  but  wholly  and  solely  In 
a  probate  dvll  proceeding.  Hence  thia  court 
haa  no  Jurisdiction  to  Issue  the  writ  of  habe- 
as corpus.  His  remedy  is  solely,  as  we  see  it. 
In  the  dvU  courts.  Ex  parte  Calvin,  40  Tex. 
Cr.  B.  84,  48  S.  W.  518;  Ex  parte  Reed,  34 
Tex.  Cr.  R.  e,  28  S.  W.  680;  Ex  parte  Berry, 
34  Tex.  Cr.  R.  Se^  28  S.  W.  806;  Legate  v. 
Legate^  8T  Tbx.  248,  28  a  W.  281. 

We  deem  it  unnecessary  to  discuss  the 
question. 

Entertaining  this  view  of  the  question,  any 
opinion  by  U8  as  to  the  oonstltntlonallty  of 
the  said  act  of  the  Legislature  would  be  obi- 
ter dictum;  still  it  may  not  be  amiss  to  say 
that,  In  view  of  the  following  authorities, 
whldi  are  in  point,  to  wit:  Black  Hawk  v. 
Springer,  68  Iowa,  417,  10  N.  W.  791;  Oha- 
vannes  v.  Priestly,  80  Iowa,  316,  45  N.  W. 
766,  9  L.  R.  A.  193;  State  v.  Llnderholm,  84 
Kan.  603,  114  Pac.  857;  In  re  Bresee,  82  Io- 
wa, 573,  48  N.  W.  991;  Simon  v.  Craft,  182 
U.  S.  427,  21  Sup.  Ct  836,  45  L.  Ed.  1165; 
and  In  re  Walker,  57  App.  Dlv.  1,  67  N.  T. 
Supp.  647 — If  we  could  properly  dedde  the 
question,  we  might  hold  the  act  constitutional. 

The  writ  is  denied,  and  the  application, 
therefore,  is  dismissed. 

DAVIDSON,  J.  I  do  not  express  any  opin- 
ion on  the  constitutionality  of  the  act.  I 
have  not  examined  the  question  suffldently 
to  have  formed  a  definite  condualon.  Inas- 
much as  it  is  held  this  court  is  without  Juris- 
diction, I  hare  not  examined  that  phase  of 
the  law. 


BSACHEB  V.  8TATB, 

(Court  of  Criminal  Appeals  of  Texas.  Nov. 
19,  1918.    On  Motion  for  Rehearinc, 
Dec.  10.  191S.) 

1.  Cbimimal  Law  (|  1099*)— Statement  or 
Facts— Submission  to  Tbial  Judge— Time. 

Acts  32d  Les.  c  119,  |  7,  provides  that  a 
statement  of  facts  in  a  felony  case  may  be  filed, 
at  aoy  time  before  the  time  for  filing  the  trans- 
script  in  the  appellate  court  expires,  which, 
in  counties  where  the  term  of  court  exceeds 
e^t  weeks,  is  90  days  after  sentence.  Held, 
that  wh«e,  in  sach  a  conoty,  accused  was 
sentenced  on  Febraary  24th  and  a  statement 
of  facts  was  not  presented  to  the  trial  judge 
until  August  30th  following,  it  was  too  late. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2866-2880;  Dec.  Dig.  i 
1099.*] 

2.  Cbiminai.  Law  (|  949*)  — New  Trial  — 
Ahendbd  Motion. 

An  amended  motion  for  a  new  trial  could 
not  be  filed  without  leave  of  ooart  after  the 


denial  of  the  original  motion;  defendant's 
remedy  being  by  an  application  to  the  court  to 
set  aside  the  order  overniliiig  the  original  mo- 
tion and  to  grant  the  motion  as  amended. 

[Ed.  Note. — For  other  cases,  see  Criminal 
L&^C^t  Dig.  H  2337,  2339-^844;  Dec.  Dig. 

On  Motion  for  Rehearing. 

3.  CanrafAi.  Law  (|  1099*)— Statkubnt  or 
Facts— Failube  to  Obtain  —  Neoxjoeitcb 
of  Attobnxt. 

Where  accused  employed  his  own  attorney 
to  defend  him,  the  neglif^cnce  of  such  attor- 
ney in  falling  to  present  a  statement  of  fact» 
to  the  jadge  for  approval  in  time  will  be  imput- 
ed to  accused. 

[Ed.  Not&— For  other  eases,  see  Grimloal 
Law.^Cent.  Dig.  gf  2860-2880;  Dec.  Dig.  ft 
1099.*] 

4.  RoBBBBT  (%  24*)— Alibi— Evidence. 

In  a  prosecution  for  robbery,  evidence  Md 
to  Justify  a  conviction,  notwithstanding  de- 
fendant's evidence  of  'alibL 

[Ed.  Note.— For  other  cases. 
Cent.  Dig.  H  32-36;  Dec.  Dig.  S  24.*] 

5.  CauOHAi.  Law  (|  958*)  — Nsw  Tkiaz.— 
Nbwlt  Dibcovxbed  BvinxNox— MoTion  — 
REqnisiTEs— Affidavit. 

An  application  for  a  new  trial  for  newly 
discovered  evidence  most  be  sapportad  by  af- 
fidavit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  l>ig.  ii  .£oiKH.:^iM:  Dec  Dig.  % 
958.*] 

6.  RoBBEBT  (I  20*)— Indictment— Vabiarce. 

Wbere  an  indictment  for  robbery  alleged 
that  C.  was  robbed  of  f  10,  a  fact  that  the  proof 
showed  that  he  was  robbed  of  %14  was  not  a 
variance. 

[Bd.  Note.— For  othtsr  eases,  see  Robbery^ 
Cent.  Dig.  |  27 ;  Dec.  Dig.  |  20.*] 

7.  ROBBEBT    (I    17*)— INDIOTMSHT  — MomR- 

Stolen — Ghabaoteb. 

In  a  prosecution  for  robbery,  it  Is  not 
necessan  Uiat  the  indictment  allege  the  d^ 
nominatkm  and  kind  ct  money  stolen  from  pros- 
ecutor. 

(Ed.  Notow— For  oUier  cases,  see  Robbery, 
Cent  Dig.  II  10-2S,  36;  Deb  Dig.  |  17.*] 

a  Cbiminai.  Law  (|  1053*)— Appeai/— Jubt— 

Nbcxssitt  of  Exception. 

In  the  absence  of  an  exception  reserved 
to  the  formation  and  organisation  of  the  jury, 
an  objection  that  it  was  composed  wholly  of 
"talesmen"  is  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2661.  2665;  Dec  Dig.  | 
1053.*] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; P.  A.  Martin;  Judge. 

J.  E.  Bracher  was  convicted  of  robbery,  and 
he  appeals.  Affirmed. 

T.  F.  Hunter,  of  Wichita  Falls,  for  ap[>el- 
lant.  C  El.  Lane,  Asst  Atty.  Qen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted  and 
convicted  of  robbery,  and  his  punishment  as- 
sessed at  five  yeortf  confinement  in  the  state 
penitentiary. 

[1]  There  are  no  bills  of  exceptions  contain- 
ed in  the  record.  There  is  a  purported  state- 
ment of  facts,  but  the  Judge  trying  the  cause 
certlflea  that  same  was  not  presented  to  him 
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until  August  80,  1913.  This  caee  waa  tried 
January  26>  1013,  and  sentence  pronounced 
on  February  24,  1913.  Tbe  official  stenos- 
raptaer's  act  provides  tbat  time  may  be  ex- 
tended In  whicii  to  file  statements  of  facta 
and  bills  of  exceptions,  and  further  provides 
that  a  statement  of  facts  In  a  felony  case 
may  be  filed,  whether  time  Is  granted  by  the 
trial  Judge  or  not,  at  any  time  before  the 
time  of  filing  of  the  transcript  In  the  appel- 
late court  expires.  We  bare  freanently  had 
occasion  to  call  attention  to  the  fact  that 
the  time  for  filing  traoscr^ts  in  the  appel- 
late court  expires  In  90  days  from  the  ad- 
joonuntfit  of  the  term  of  court,  or,  If  the 
term  extends  more  than  8  weeks,  within  90 
days  from  date  of  sentence.  Section  7  of 
chapter  119,  Acts  of  32d  Legislature;  ar- 
ticles 929,  930,  931.  and  934  of  Code  of  Crlm- 
'Inal  Procedure;  rule  2  of  the  Court  of  Civil 
Appeals,  142  S.  W.  x,  and  rule  1,  p.  xvli; 
Constitution,  |  26.  art  B. 

[2]  There  is  another  matter  disclosed  by 
this  record  we  would  call  attention  to.  The 
motion  for  a  new  trial  was  filed  on  January 
27  and  overruled  on  February  22, 191S.  After 
said  motion  for  new  trial  was  overmled,  ap- 
pellant, without  leave  of  the  court,  under- 
takes to  fll^  two  days  after  the  motlcm  for 
new  trial  had  been  overruled,  an  amended 
motion  for  a  new  trial,  which  the  record 
does  not  disclose  was  ever  called  to  the  at- 
tention of  this  court  Under  su<^  drcum- 
Btances,  this  court  would  not  be  authorized  to 
consider  the  amended  motion  for  new  trial. 
If,  after  the  motion  for  new  trial  has  been 
overruled  by,  the  trial  court,  an  appellant  de- 
sires to  file  an  amended  motion  for  new  trial, 
he  should  file  a  motion  asldng  the  trial  court 
to  set  aside  the  order  overruling  the  motion 
for  new  trial  and  grant  him  a  new  trial,  and 
the  record  should  disclose  by  an  order  duly 
entered  that  sodi  action  was  takoi,  and  that 
the  trial  court  then  ruled  on  the  amended 
motion. 

There  being  no  statement  of  facts  we  can 
consider,  no  matter  is  presented  we  can  re- 
view. 

The  Judgment  is  afBrmed. 

On  Motion  for  Rehearing. 

[3]  The  motion  for  rehearing  in  this  case 
undertakes  to  lay  the  blame  for  failure  to 
secure  a  statement  of  facts  on  appellant's 
counsel.  Appellant  employed  his  own  attor- 
ney, and  If  this  attorney  was  negligent  this 
will  be  attributed  to  him.  The  term  of  court 
at  which  appellant  was  tried  lasted  more 
than  eight  weeks.  The  appellant  was  sen- 
tenced Febmary  24>  1913.  The  statement 
of  facts  was  not  presented  to  the  judge  un- 
til August  90,  1913.  It  was  through  no  fault 
of  the  prosecuting  officers  nor  the  district 
Judge  that  this  delay  occurred ;  consequently, 
nothing  stated  In  the  affidavit  of  appellant 
filed  would  entitle  him  to  have  the  statement 
of  fiicts  considered. 


[4]  But  if  we  did  consider  it  the  witnesses 
for  the  state  positively  Identify  appellant  as 
one  of  those  who  robbed  A.  B.  Olayton.  Mr. 
Clayton  positively  swears  be  Is  one  of  the 
two  men.  While  appellant  undertakes  to 
prove  an  alibi  by  J.  B.  Ivie  and  his  daughter, 
yet  everything  they  say  could  be  true  and  yet 
be  be  the  person  who  robbed  Clayton.  She 
sa^s  that  she  left  home  abont  7:1S  to  go  to 
town,  and  as  she  looked  back  she  saw  appel- 
lant and  Arisman  (the  man  who  Is  said  to  have 
aided  In  the  robbery)  coming  along  after  her. 
Clayton  says  he  is  not  positive  abont  the  time 
he  met  appellant  but  it  was  about  7:16,  and 
that  he  was  robbed  at  abont  7:30.  There 
Is  no  snch  discrepancy  in  the  time  and  place 
of  the  robbery  fixed  as  to  render  the  testi- 
mony irreconcilable,  and  the  court  submit- 
ted the  issue  of  alibi  in  the  language  fre- 
quently approved  by  this  court.  Hines  v. 
State,  40  Tex.  Cr.  R.  26,  48  S.  W.  171 ;  Cald- 
well V.  State,  28  Tex.  App.  566,  14  S.  W. 
122;  Harris  v.  State.  31  Tex.  Cr.  R.  416. 
20  S.  W.  916;  Stevena  r.  State.  42  Tex.  Cr. 
B.  170,  S9  S.  W.  646. 

[I]  The  alleged  newly  discovered  evidence 
is  supported  by  the  affidavit  of  no  person, 
and  no  reason  stated  why  snch  affidavit  is 
not  attached,  and  this  under  such  circum- 
Rtances,  presents  no  error.  Love  v.  State, 
3  Tex.  App.  601;  Cotton  v.  States  4  Tex.  260; 
EJvans  v.  State,  8  Tex.  App.  613. 

[I]  If  there  was  any  variance  In  the  "proof 
and  the  allegations  contained  in  the  indict- 
ment" no  exertion  was  reserved  to  the  intro- 
duction of  ttae  testimony.  But  no  snch  vari- 
ance occurs.  The  Indictment  alleges  that 
Mr.  Olayton  waa  robbed  of  $10.  Proof  that 
he  waa  robbed  of  mora  than  flO — ^4 — ^would 
be  no  variance. 

[7]  Neither  was  it  naeoBauj  for  the  indict- 
ment to  allege  doiomlnatlon  and  Und  of 
money. 

[I]  If  the  Jury  was  composed  wholly  of 
"talesmen"  as  alleged  in  the  motion  for  a 
new  trial.  In  the  absence  of  any  exception  be- 
ing reserved  to  the  formation  and  organiza- 
tion of  ttie  Jnry,  anch  Act  would  present  no 
ground  for  revrasal  of  the  case.  So.  if  we 
consiaered  the  statement  of  facts  and  every 
ground  stated  in  appellant's  amended  mo- 
tion for  a  new  trial,  no  error  would  be  pre- 
sented. 

Motion  for  rehearing  overruled. 


HARRIS  T.  KTATSL 
(Court  of  Criminal  A^«to  of  Texas.   Nov.  26^ 

1.  CsiifiNAZ.  Law  ({  444*)— EvmsiioB— Bic- 

ORDS  AND   GKBTIBIBD  COPIBS— PBODUCnOK 

AND  AUTHEKTICATION. 

In  a  prosecution  for  bigamy,  a  license  to 
defendant  to  marry  the  alleged  former  wife 
was  not  admissible  unless  proven  to  be  the 
original  license  issued  by  the  proper  officer,  or 
unless  a  certified  copy  of  it  was  filed  with  the 
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papen  at  leaat  tiuM  days  before  the  tri&l  and 
notice  of  BDch  filing  was  given  to  defendant. 

[Bd.  Note.'-For  other  casea.  see  Crimioal 
Law,  Oent  Dig.  |  1028;  Dec.  Dig.  1  444.*] 

2.  Gbhoitai.  Law  (I  400*)  —  DocuiairrABT 
BvxDBircB— Paboi.  evxdknob  or  Cortents. 

Where  a  marriage  license  offend  by  the 
state  was  not  admianble  in  a  pnwecntiam  for 
bigamy,  the  state  conld  not  pTOve  its  contents 
by  oral  testimony. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  Oent  Dig.  U  STd-SSaHSoS-lSlO;  Dec 
Dig.  J  400.*] 

3.  Gbiuiitai.  Law  (t  1171*)— Tbiai^Bxmabks 
OF  Pbobkcutiho  Attobnet. 

In  a  ifroBecatlon  for  bigamy,  where  the 
court  exclnded  letters  claimed  to  have  been  writ- 
ten by  defendant  to  the  aJl«ed  former  wife, 
who  bad  delivered  them  to  ttie  district  attor- 
ney, a  statement  by  the  district  attorney  to  the 
Jory  that  if  he  had  been  allowed  to  introduce 
them  in  evidence  he  would  have  shown  defend- 
ant's guilt  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  8127;  Dee.  Dig.  { 
IITL*] 

4.  CbIHZNAL  Law  (k  784*)— TRXAIr-lNBTBUO- 
TIOKS— OlBOUUBTANTIAI.  BVIDENCB. 

In  a  prosecution  for  bigamy,  where  there 
was  no  positive  identification  of  defendant  as 
the  one  who  bad  married  the  first  alleged  wife, 
but  the  state's  evidence  thereon  was  only  dr- 
cumstantial,  it  was  error  to  refnse  a  charge  on 
circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1883-1888,  1922,  1060; 
Dea  Dig.  i  784.*] 

6.  Wrrasssis  ({  193*)— Ochpbtbrot- WiA's 
lAinss— Adusbzbxuctt  aoainst  Husbaitd. 
In  a  prosecution  for  bigamy,  where  the 
mother  of  t!be  first  alleged  wife  can  identify  the 
handwriting  of  defendant  and,  without  the  con- 
nivance of  soch  wif^  saw  letters  to  her  from 
him,  she  might  identic  them  as  his,  bnt  she 
coald  not  so  testis  as  to  letters  which  the 
wife  bad  received  and  had  sent  to  the  district 
attorney,  who  was  in  possession  of  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ti  740.  741;  Dec.  Dig.  |  193.*] 

6.  Cbuhnai.  Law  (|  400*)— Bbbt  and  Sbook- 
PABT  BviDBNCB— Lost  WBITINQS. 

In  such  case  she  could  not  testify  as  to 
the  contents  of  the  letters  unless  it  was  far- 
ther shown  that  they  had  been  lost  or  destroyed. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  87&-88O208-1210;  Dec 
Dig.  I  400.*] 

7.  bigavt  (h  8*)  — bvxdxhcs  — bxbth  of 
Child. 

In  a  prosecution  for  bigamy,  the  fact  that 
a  child  was  bom  to  the  first  alleged  wife  was 
inadmissible,  as  It  would  have  no  tendency  to 
show  that  defendant  was  the  person  who,  under 
another  name,  had  married  her  at  a  certain 
place. 

[Bd.  Note. — For  other  cases,  see  Bigamy, 
Cent  EHg.  U  41-49 ;  Dec.  DigTI  &•] 

8.  WiTitXBSKS  <i  268*)— Gboss- Examination- 
Soopi. 

In  a  prosecution  for  bigamy,  where  let- 
ten  from  defendant  to  the  first  alleged  wife 
were  not  introduced,  but  where  her  mother  was 
permitted  to  testify  that  she  had  received  them, 
defendant  had  the  right  to  cross-examine  her  as 
t*  how  she  knew  t&a  letters  were  written  by 
him. 

[Bd.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  031-948.  969;  Dec  Dig.  |  268.*j 


9.  JtTBT  (i  99*)— CoiomBNOT— Bias. 

A  juror  in  trial  for  bigamy,  who,  before 
the  trial,  had  said  that  in  such  caae  he  would 
convict  the  defendant,  was  Incompetent  by  rea- 
son of  his  fixed  and  expressed  (^)iiiioa  ot  de- 
fendant's gnilt 

gSd.  Note.— For  other  cases,  see  Jory,  Cent 
.  H  438-443,  44&-448;  Dec  Dig.  1  99.*] 

Appeal  from  District  Court,  Cherokee 
County;  Lee  D.  Oalnn,  Judge. 

Harry  M.  Harris,  alias  John  U.  Harris, 
was  convicted  of  bigamy,  and  be  appeals. 
Berersed  and  zemanded. 

T.  B.  Bose,  of  Palestine  for  appellant 
a  B.  Lane,  Asst  Atty.  Q&l,  for  the  Stat& 

HABPBB,  J.  Appellant  was  prosecuted 
and  convicted  of  bigamr,  and  hla  punish- 
ment assessed  at  foor  yeara^  confinement 
in  the  state  penitentiary. 

The  testimoiiy  of  A.  M.  Dnke^  a  Jnstioe  of 
the  peace  in  Cherokee  connty,  abows  that 
appellant,  under  the  name  of  Harry  If,  Har- 
ris, was  married  to  Miss  Yenla  Ohut^  at 
JadownvUle  on  the  16Ui  day  of  July,  1A12, 
and  this  fact  Is  clearly  established  by  the 
record  and  Is  not  Questioned  by  the  testi- 
mony offered  In  behalf  of  appi^nt  To 
prove  tbat  appellant  was  guilty  of  the  crime 
of  bigamy,  the  state  undertook  to  prove  that 
appellant  had  married  Miss  AUoe  Bllison, 
under  the  name  of  John  H.  Hftrrls  in  San 
Antonio,  prior  to  his  marriage  to  Miss 
Qumey  in  December.  1911. 

Anton  A^buus  was  called,  and  be  testlfled 
be  was  clerk  in  the  Justice  court  in  San 
Antonio  and  that  Mr.  Ilsk.  wu  Justice  of 
the  peace;  that  the  paper  diown  him  by 
state's  counsel  was  a  marriage  license  Issued 
by  Frank  B.  Newton,  county  clerk  of  Bexar 
county,  dated  December  10,  1911,  and  that 
It  authorized  Qie  marriage  of  John  M. 
Harris  to  Alice  Bllison.  and  that  the  mar- 
riage ceremony  was  performed  by  the  Justice 
of  the  peace,  and  he  (Adams)  signed  the 
littnseasa  witness  to  the  marriage.  He  then 
testified:  "I  dont  know  this  defendant, 
and  if  he  is  the  man  down  there  with  these 
license  will  say  tiiat  I  don*t  remember  the 
gentleman.  I  don't  remember  of  ever  know- 
ing this  gentleman.  I  don't  know  wbeth»  be 
is  the  man.  to  whom  those  license  was  issued. 
I  don't  know  whether  be  was  in  San  Anto- 
nio that  day  or  not" 

No  other  testimony  was  offered  to  prove 
that  appellant  was  the  man  to  whom  the 
marriage  license  was  Issued  and  the  person 
who  was  married  to  Miss  BlUson  by  Justice 
Fisk  on  that  day  other  than  some  remote  cir- 
cumstances. The  court  in  approving  the 
bill,  states  that  the  marriage  license  was 
not  permitted  to  be  Introduced  in  evidence, 
but  this  statement,  we  think,  only  aggravates 
the  error  here  complained  of.  Certainly  if 
the  marriage  license  was  not  proven  up  in 
a  way  to  render  It  admissible  in  evidence, 
then  a  witness  would  not  be  permitted  to 
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take  It  ftnd  state  that  It  wak  a  marriage  li- 
cense and  read  or  state  its  contents  to  the 
3nr7,  as  Mr.  Adams  was  permitted  to  do  in 
this  case.  If  he  had  sworn  that  he  knew  the 
signature  of  the  county  elerk,  who  issued 
the  license,  and  that  the  signature  of  the 
clerk  to  the  license  was  the  genolne  signa- 
ture of  the  clerk,  and  that  it  was  the  origi- 
nal license  issued,  a  different  question  would 
be  presented,  for  then  the  license  would  have 
been  admissible  in  erldehce^  Bnt  there  la 
no  evidence  that  the  signature  of  Frank  R. 
Newton,  county  clerk,  was  the  genuine  sig- 
nature of  Mr.  Newton,  nor  that  this  was 
the  original  license.  Mr.  Adams  was  not 
questioned  in  regard  to  these  matters,  and 
he  positiTely  refuses  to  identify  appellant  as 
the  man  he  saw  in  possession  of  the  license. 
County  Glerk  Newton  was  not  caHed  as  a 
witness. 

[1}  If  the  issuance  and  execution  of  the 
license  bad  been  proren  up  properly,  then 
the  license  would  have  been  admissible  in 
evidence,  without  flUng  vrith  the  papers  or 
glTlnff  any  notice;  but,  if  the  state  expected 
to  nse  Alls  license  and  the  zetnm  thereon 
to  show  a  legal  marriage  to  Miss  Ellison,  It 
ought  either  have  proven  it  was  the  original 
Ucoise  issued,  and  its  issuance  by  the  proper 
officer,  or,  if  it  could  not  do  that,  then  a 
certified  copy  of  Om  license  ought  to  have 
beea  filed  with  the  papen  at  least  three 
days  before  the  tplal  and  notice  given  to 
appellant  of  Its  filing. 

W  One  of  the  other  of  Oie  two  things 
should  have  been  done  to  render  the  license 
adndsaible  in  fevldenoe;  and  neither  of  these 
haTlng  Been  done,  the  state  <;ould'  not  prove 
Its  oonteata  by  a  witness  dttlng  before  a 
Jury  and  teBOtying  as  to  Its  contoits.  If 
the  license  ins  not  adndostUff  in  evidence, 
^bea  oral  j/twrt  Qt  its  contentci  was  not  adr 
missiblK  Bnrton  State,  61  T«.  Or.  B. 
196,  101  8.  W.  220,  and  cases  there  dted. 

[S]  Another  mattw  that  presents  material 
error  Is  that,  whUe  ^Mrs.  HUen  Ellison,  the 
stepmoQier  of  Mtos  Alloe^  was  testi^ing, 
she  Identifled  two  letters  as  letters  written 
by  appellant  to  his  alleged  wife,  Mlas 
Alio&  The  court  exdnded  them  on  the 
ground  that  they  were  written  by  appellant 
to  the  person  whom  the  state  contended  was 
his  bona  fidO  wife,  and  the  establleAiing  of 
whidi  Hot  it  was  necessary  for  the  state 
to  do  to  secure  a  conviction,  and  tetters 
written  by  a  man  to  his  wife  are  not  admis- 
slblft  The  record  further  discloses  that  the 
alleged  wife  had  delivered  these  letters  to 
the  district  attorney.  After  the  court  had 
properly  excluded  these  letters,  the  district 
attorney  In  his  address  to  the  Jury  said: 
"We  offered  two  letters  from  Mr.  Harris 
to  his  wif^  Alice  Ellison,  in  evidence,  but 
the  court  sustained  defendant's  objection 
to  their  admission,  and  if  we  had  been 
allowed  to  introduce  these  letters  in  evidence 
we  would  have  shown  his  gnllt'*  We  do  not 


understand  upon  what  rule  of  law  the  dis- 
trict attorney  thought  he  had  the  right  to 
comment  on  evidence  excluded  by  the  court 
and  espedaily  to  tell  them  that  such  evidence 
excluded  showed  appellant's  guilt  This  was 
prejudicial  error  of  the  highest  character, 
and  sndi  error,  if  the  court  had  instructed 
the  Jury  not  to  consider  It  (which  he  did 
not  do),  would  still  present  error.  Other 
remarks  of  the  district  attorney  are  com- 
plained of,  but  this  ruling  is  enough  to  show 
that  he  must  keep  himself  vrithln  the  record. 
It  is  further  shown  by  the  record  that  a 
portion  of  the  Jury,  at  least,  after  their 
retirement,  discussed  the  fact  that  appellant 
had  objeaied  to  the  Introduction  of  these 
letters  and  commented  thereon.  Jurymen, 
nor  any  one  else  dnrlng  the  trial,  have  any 
right  to  consider  any  evidence  excluded  by 
the  court  nor  discuss  such  excluded  evidence. 
It  may  be  that  appellant  is  guilty  of  the 
crime  charged,  but  he  has  a  rl^t  to  a  fair 
trial  upon  what  the  law  recognizes  as 
legitimate  testimony. 

[4]  The  stete  relied  on  the  fact  that  Mrs. 
Ellison  testified  that  she  received  informa- 
tion which  caused  her  and  Miss  Alice  to  go 
to  Mlneola  where  appellant  met  tiiem : 
that  appellant  told  her  he  had  businesa  call- 
ing him  to  San  Antonio,  and  if  she  would 
allow  Miss  Alice  to  go  with  blm  that  ha 
would  telegraph  ahead  and  have  Ucenso 
Issued  at  Palestbie  and  have  an  officer  meet 
tbem  at  Palestine  and  marry  them;  that 
under  ^axSt  promise  Bfiss  Alice  did  get  on 
tile  train  with  appelant  Tbo  state  tax- 
tber  proved  that  snbsequent  to  this  appe- 
lant and  BUss  Alice  legiatered  at  the  hotel  of 
Mrs.  Ford  at  Mlneola  as  husband  and  wife,- 
remaining  time  sevoid  days,  condnctlnff 
themselves  as  <hQsband  and  wife^  and  some 
other  ctrcumsteDces  tendlngr  to- Aow  that  ap-^ 
pellant  and  MIsa  Alice  conducted  themselves 
as  husband  and  wifA,  and  that  he  treated 
her  as  sncb  -and  so  reoo^sed  ha.  These 
drcuimrtancBS,  together  wiUi  the.  testimony 
of  Anton  Adams,  herelnbeflne  dlacaBsed, 
was  the  testlmcmy  reUed  on  to  show  a  mar- 
riage b^ween  appellant  and  AJloe  Ellison. 
Wh^  we  take  Into  consideration  that  aK»el- 
lant  at  the  time  of  his  arrest  was  going 
under  the  name  of  Harry  M.  Harris,  and  had 
married  Miss  Cheney  under  that  namob  and 
the  state  relied  on  the  above  testimony  to 
show  that  he  was  the  John  M.  Harris  who 
married  Alice  Ellls<m  at  San  Antonio,  and 
the  further  fact  that  Adanu  could  not  and 
would  not  identify  appellant  as  the  person 
who  married  AUce  Ellison  under  the  name 
of  John  M.  Harris,  it  is  manifest  that  the 
stete  relied  on  circumstances  to  show  that 
the  John  M.  Harris  who,  in  San  Antonio, 
married  Alice  Eliiaon  was  one  and  the  same 
person  as  Harry  M.  Harris  who  married 
Miss  Ghaney.  No  positive  testimony  of  that 
fact  was  offered  or  Introduced  in  evidenoe. 
The  circumstances  are  doubtless  strong  and 
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cogent,  tencUng  to  show  that  fact,  but  there 
Is  no  positive  testimony  In  tbe  record  tbat 
appellant,  Harry  M.  Harris,  was  erer  In  San 
Antonio  In  bis  life,  and  no  positive  testimo- 
ny tbat  If  In  San  Antonio  he  was  going  under 
tbe  name  of  John  M.  Harris,  and  under 
sucb  circumstances  the  court  erred  In  refus- 
ing to  give  tbe  special  charge  requested  by 
appellant  on  clrcomstautlal  evidence.  There 
are  a  numb^  of  complaints  and  exceptions 
to  tbe  testimony  of  Mrs.  Ellen  Ellison,  and 
we  win  treat  all  of  them  together. 

[S,B]  If  Mrs.  Ellison  le  able,  on  another 
trial,  to  identify  the  handwriting  of  appel- 
lant, and  she  saw  letters  from  appellant 
to  his  alleged  wife,  Alice  Harris,  it  she  saw 
them  without  tbe  connivance  of  bis  wife, 
she  should  be  permitted  to  so  testi^.  Let- 
ters stand  in  the  same  category  as  third 
persons  overhearing  conversatlODa  between 
tbe  husband  and  wife.  The  husband  nor 
wife  could  not  testify  as  to  the  conversa- 
tion, but  the  third  person  who  heard  would 
be  permitted  to  do  so.  And  so  If  she  got 
possession  of  tbe  letters  without  tbe  know- 
ledge, connivance,  or  acquiescence  of  either 
the  husband  or  wife,  and  she  knows  the 
handwriting  and  can  so  state,  then  she  could 
so  testify,  but  as  to  the  contents  of  the 
letters  she  would  not  be  permitted  to  testify, 
unless  it  was  further  shown  that  such  letters 
had  been  lost  or  destroyed.  But  under  no 
circumstances  should  she  be  permitted  to 
testify  that  the  wife  bad  received  letters 
which  the  wife  had  sent  to  tbe  district  attor- 
ney, and  tbat  that  officer  was  In  possession 
of  sucb  letters.  What  became  of  the  letters 
would  be  immaterial  unless  they  were  lost 
or  destroyed.  Nor,  If  Mrs.  Ellison  obtained 
tbe  letters  from  her  daughter,  with  the 
knowledge  and  consent  of  the  daughter,  to 
enable  her  to  testify  in  regard  to  them, 
fdiould  she  be  permitted  to  testify  in  re^d 
to  tbe  letters. 

[7]  Nor  can  we  see  bow  the  fact  tbat  a 
baby  was  bom  to  Mrs.  Harris,  n€e  Ellison, 
would  be  admissible.  Sndi  fact  would  have 
no  tendency  to  show  that  appellant  was  the 
John  M.  Harris  who  married  Miss  Ellison 
In  Ban  Antonia 

[I]  The  court  was  in  error  again  In  re* 
fnslns  to  permit  appellantfs- counsel  to  inter* 
rogate  tJie  witness  as  to  whether  or  not  cOie 
knew  that  the  lettoiv  were  In  the  hand- 
writing of  appelant  It  la  tme  that  the 
letters  themselves  were  not  introduced  in 
evidence,  but  the  vitness  was  permitted  to 
testify  that  her  daughtw  bad  received  letters 
from  appellant,  and  it  wu  permlsdhle  to 
cross-exandne  her  as  to  how  she  knew  the 
letters  were  written  by  appellant  Neither 
should  she  have  been  permitted  to  testify: 
"She  nnt  some  of  those  letters  down  here 
to  tbe  county  attorney  and  brought  some  of 
them  here  with  her  this  time.  I  don't  know 
bow  many  she  sent  down  here,  only  what 


she  told  me."  And  this  error  was  farther 
aggravated,  as  hereinbefore  shown,  by  the 
district  attorney  oIEerlng  these  letters  in 
evidence  and,  when  the  court  excluded  them, 
have  him  tell  the  Jury  tbat  If  he  bad  been 
permitted  to  Introduce  those  letters  they 
would  have  shown  appellant's  guilt. 

[9]  W.  P.  Brlttaln  was  one  of  tbe  Jurymen 
who  tried  appellant  On  the  bearing  of  the 
motion  for  a  new  trial,  W.  O.  Neely  testi- 
fied: "I  remember  some  time  during  this 
court  and  about  the  2d  of  June,  of  this  case 
against  Harry  M.  Harris  being  tried  where- 
in he  was  charged  with  bigamy.  I  remember 
hearing  Mr.  Brlttaln  before  the  trial  of 
that  case  making  some  remarks  about  the 
case.  We  were  right  over  here  at  Mr.  Tuck- 
er's store  here  in  town,  and  Mr.  Tucker  Just 
made  the  remarks  that  if  he  was  on  tbe 
Jury  where  a  man  did  like  tbat  he  would 
stick  him ;  and  Mr.  Brittaln  Just  said,  'Yes,  I 
would  convict  him,  too,  if  I  was  on  that  Jury 
myself.' "  Mr.  Tucker  tratifled  In  substance 
to  tbe  same  facts.  Mr.  Brittaln  was  also 
called  as  a  witness  and  testified  that  he  was 
at  Tucker's  store,  but  stated  "he  bad  no 
recollection  of  what  he  did  say  at  tbat  time.*' 
He  would  not  positively  deny  making  the 
remark.  He  was  not  a  competent  Juror, 
having  a  fixed  and  expressed  opinion  as  to 
appellant's  guilt  Many  other  matters  are 
complained  of  in  the  record,  and  some  of 
which  present  error,  but  the  rulings  herein 
made  apply  to  the  rules  of  law  to  sucb  mat- 
ters In  a  way  they  will  not  occur  on  another 
trial,  and  we  deem  it  unnecessary  to  reit- 
erate the  law  in  regard  to  such  matters. 

Reversed  and  remanded. 


MILLBB  V.  STATB. 

(Court  <tf  OrlmiQAl.  Appeals  of  Texas,  Nov.  26h 

1913.) 

1.  iNToxicATiira  LiqnOBS  i%  80*)— Vioutiom 
OF  Local  Oftioh— Pboseoittion— Attace- 
INO  EixcnoN, 

Objection  that  there  was  not  proper  no- 
tice of  a  local  option  election  cannot  be  made  on 
a  prosecution  for  pursuing  the  occupation  of 
selling  intoxicating  liquors  in  probibition  terri- 
tory; Bev.  Civ.  St  1911,  art  5728,  providing 
that  if  the  election  is  not  contested,  as  there 
provided.  It  shall  be  oonclnrtTdy  piesnmed  to  be 
valid  and  binding  on  all  tnnrts. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  S|  43,  44 ;  I>ec  Dig.  {  36.*] 

2.  Intoxicatiho  LiQuosa  (S  230*)— PuBsniNQ 
Business  in  PBOHiBmoii  Tbabitobt— Bvi- 

DENCE. 

The  prosecution  being  for  pursuing  the  oc- 
cupation of  selling  intoxicating  liquors  in  pro- 
bibition territory,  testimony  that  defendant  at 
various  other  times,  after  selling  to  witness, 
solicited  him  to  make  purchans  is  admissible. 

[Ed.  Note.— For  other  cas»,  see  Xntoxicatinc 
Li4uor^  Cent  Dig.  1  290;  Dec  Dig.  1  280^ 

3.  Intoxicatinq  LiQuofts  (i  230*)— Pnnsn- 
iNO  Business  iir  PBOHZBXTXon  Tebbitort— 

Evidence. 

Evidence  of  whisky  and  alcohol  being  tn- 
quently  shipped  and  delivered  to  defendant  is 
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admlMlble,  on  a  proMcaUon  lor  pnnulnx  the 
bosineM  of  MlUns  intiokatiiig  liquor*  in  pr»> 
hibitioD  territory. 

[Ed.  Ncte.— For  other  cusea,  see  Intozicatiiic 
ZiiqnorB,  Cent  Dig.  |  290;  Dec.  Dig.  {  230.^ 

4.  Gbuqnal  Law  (S  741*)— TBiAir-PxBBHF- 

lt>BT  CONOTBUCnZON. 

Where  the  evidetioe  wonld  snatain  a  convie* 
tten,  error  cannot  be  predicated  on  refusal  to 
peremptorily  instruct  a  verdict  of  not  guiltr. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1138, 1221, 1705, 1713,  1716, 
1717.  1727,  1728:  Dec.  Dig.  |  741.*] 

6.  Cbxkirai.  Law   (1  1134*)— Appbai^Re- 
vmr—OymBMoaxQ  Monon  tob  Nbw  Tbiax.. 

The  oTermllng  of  a  mottcm  (or  new  trial, , 
being  unnecessary,  presents  no  question  for  ro- 
Tiew  further  than  would  be  presented  by  t^ 
nwtion  itself. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Imw,  Gent  Dig.  $12087.  2663,  2986-2998,  3006, 
8067-a071;  Dm.  Dig.  1 1^^] 

6L  Cbuqhax.  Law  (I  1038*)— TbiaIt-Statb- 

UENI  or  DiOTBICT  ATTOBHET  TO  JtTRT. 

In  the  absence  of  any  request  for  a  spe- 
cial charge,  error  canot  be  predicated  on  a  state- 
ment of  the  district  attorney  to  the  jury,  the 
court,  in  auproTing  the  bill  of  exceptions,  stat- 
ing that,  wtien  objection  was  made,  the  district 
attorney  corrected  the  statement,  and  the  court 
inatracted  the  jury  not  to  consider  it 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2646;  Dea  Dig.  i  1038.*) 

7.  CRiuinAi.  Law   (|  {^*)~Tbial~With- 

DBAWINO  AZTNOUNCEICBNT  Or  RSADT. 

Refusal  to  allow  defendant,  after  the  state 
had  introduced  its  evidence,  to  withdraw  his  au- 
Bouncement  of  ready  for  trial,  he  merely  stating 
he  could  prove  by  certain  persons  certain  facts 
which  would  tend  to  impeach  a  witness  for  the 
state,  and  which  would  be  admissible  only  for 
the  purpose  of  impeachment  and  showing  no 
diligence  to  ascertain  the  facts  before  making 
the  announcement  is  not  error. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  1335-1341;  Dec  Dig.  { 
098.*] 

&  IifTortcATiira  Liquors  Q  239*)— -Fubsdiko 

OCCITPATION  Ilf  PBOHIBmOir  TKBBITOBT— 

PBOBBCUnOlf— Ghaboe. 

The  charge,  on  a  prosecutitm  for  pursuing 
the  occupation  of  selling  intoxicating  liquors  in 
prohibition  territory,  does  not  authorize  a  con- 
Tiction  tta  making  two  sales;  it  instructing 
that  the  juiT  must  believe  beyond  a  reasonable 
doubt  that  defendant  was  pursuing  the  occupa- 
tion and  made  two  sales  to  the  person  named  in 
the  indictment  or  they  would  acquit  and  then 
defining  occupation  in  an  unobjectionable  way. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
^uwi,  Gent  Dig.  U  831-847;  Dec.  Dig.  i 

Appeal  from  District  Court,  Lamar  Oonn- 
ty ;  Ben  H.  Denton,  Judge. 

Ed.  Miller  waa  convicted,  and  appeals.  Af- 
firmed. 

Birmingham  &  Calvin,  of  Parla,  tor  appel- 
lant R.  T.  lApaeoab,  Dlst  Atty.,  of  Bon- 
bam,  and  C.  E.  Lane,  Aast  Atty.  Geo.,  for 
the  State. 

HARPER,  X  Appdlant  waa  pzoaecuted 
and  convicted  of  porsalng  ttie  bnalnen  and 
oocnpatlon  of  aellliig  lnt<sicadng  llQaon  in 
prohibition  territory,  fkvm  which  Jadgment 
be  proeecotea  this  apjwal. 
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[1]  In  Introdadng  the  orden  at  the  oom- 
mlsaloners'  court,  the  state  introduced  the 
one  OTdetins  the  election  irtdch  (m  Kb  fuse 
shows  that  the  <iesk  of  Ou  court  was  order- 
ed to  "post  or  cause  to  be  posted  at  least  5 
notices  ol  this  order  at  dlflerrat  places  with- 
in Lamar  count;  for  at  least  12  days  prior 
to  the  said  26th  of  Smie,  1900  (the  day  of 
-election),  as  the  law  di»cts."  Appelant  ob- 
jected to  the  order  on  the  ground  that  "it 
does  not  give  each  notice  as  the  law  de- 
mands." This  order  compiles  strictly  with 
articles  6717  and  0718  of  the  Revised  SUt- 
utes.  The  objection  to  the  other  orders  are 
equally  untenable,  as  the  proceeding  were 
in  strict  compliance  with  the  provisions  of 
chapter  1,  tit  88,  of  the  Revised  Statutes. 
In  additicm  to  this,  the  objection  wonld  come 
too  late,  as  article  6728  provides  for  a  con- 
test of  the  election  within  a  given  period  of 
time,  and,  if  not  contested,  it  shall  be  con- 
clusively presumed  that  said  election  is  val* 
id  and  binding  npon  all  courts. 

[2]  A.  Ware  teatlfled  that  he  purchased 
whisky  twice  from  appellant,  giving  the  date, 
time,  and  place.  He  also  testified:  "There 
were  several  nights  I  was  at  the  depot  after 
the  second  transaction,  and  he  generally 
wonld  ask  me  If  I  wanted  any  more  whisky. 
I  could  not  positively  say  how  many  times  he 
asked  me,  several  times  though.  In  fact  ev'- 
ery  time  I  saw  him  he  solicited  me  to  make 
a  purchase."  Appellant  objected  to  this  lat- 
ter testimony,  but  as  appellant  was  being 
prosecuted  for  pursuing  the  occupation,  it 
was  dearly  admissible. 

[)]  The  state  introduced  Mr.  J.  E.  Vaughn, 
agent  of  the  Wells  Fargo  Express  Company, 
at  Paris,  and  he  testified:  "The  l>ook  shown 
me  is  the  record  of  the  depot  delivery  of 
whisky  from  March  22, 1912,  to  April  1, 1913, 
of  the  Wells  Fargo  ETxpress  Company." 
That  the  book  was  correctly  kept  and  that 
appellant  bad  been  to  the  express  ofllce  and 
had  bnslnesB  transactlonB  with  him  as  agent 
of  the  express  company,  and  he  saw  him  sign 
the  express  record.  That  the  books  show 
shipments  and  delivery  of  whisky  and  alco- 
hol to  appellant  on  January  8,  1913,  Janu- 
ary 11,  1013,  January  16,  1013,  January  17, 
1913.  January  26,  1913,  January  31.  1913, 
and  other  dates  np  to  the  time  of  the  return 
of  the  Indictment  In  this  cauB&  As  ai^l- 
lant  was  b^ng  prosecuted  for  pursuing  the 
business  of  selling  intoxicating  liquor,  the 
court  ruled  corzectly  In  admitting  this  testi- 
mony. 

[4-1]  Thoe  are  four  ottier  bills  of  excep 
tlon,  one  of  them  relates  to  the  refusal  of  the 
court  to  peremptorily  Instruct  a  verdict  of 
not  guilty  on  app^lant's  motion.  As  the  evi- 
denoe  above  recited  would  sustain  a  convic- 
tion, the  court  did  not  err  In  overmling  the 
motion.  Another  relates  to  the  action  of  Hie 
court  In  overruling  his  motion  for  a  new 
trial.    This  was  unnecessary  aud  presents 
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no  qnestloa  Cor  review  fnrtber  than  would 
be  presented  by  the  motion  Itself.  In  the 
third  biU  of  ezccaitlon  It  is  stated  that  "the 
district  attorn^  stated  to  the  Jury  that  on 
Tebruaiy  4,  1918,  the  appellant  had  shaped 
to  blm  48  pmtB  of  whisky."  The  ooort.  In 
approylng  the  bill,  states  that,  when  objec- 
tion was  made,  the  'district  attorney  correct- 
ed the  statement,  and  the  court  instmcted 
the  Jury  not  to  consider  the  statement  In 
the  absQice  ot  any  request  for  a  special 
charge  In  regard  to  the  matter,  this  action  of 
the  court  presents  no  error. 

[7]  The  only  other  bUl  relates  to  the  ac- 
tion ot  the  court  In  refusing  to  allow  appel- 
lant to  withdraw  Us  annonncemoit  after  the 
State  had  introduced  Its  evidence.  Appellant 
states  be  could  prove  by  Tom  Smith  and  Mr. 
Oossett  certain  facts  which  would  have  a 
tendfflicy  to  impeach  state's  witness  Ware. 
Appellant  shows  no  diligence  to  ascwtaln  the 
facts  before  announcing  ready  for  trial,  and, 
as  the  testimony  would  cmly  be  admlaslble 
for  the  purpose  of  the  Impeachment  of  the 
state's  witness,  the  biU  iwesents  no  error. 

[I]  The  crlticlsnu  of  the  court's  charge 
are  without  madt.  He  did  not  authorize  a 
conviction  for  maklj^  two  sales,  but  Instruct- 
ed the  Jury  that  they  must  believe  beyond  a 
reasonable  doubt  that  appellant  was  pursu- 
ing the  occupation  and  made  two  sales  to 
tibe  person  named  In  the  indictment,  or  they 
would  acquit,  and  then  defined  occupation  in 
an  imobJectlomU)le  way. 

Affirmed. 


KU7KENDAI/L  v.  STATB. 
(Oonrt  ct  Criminal  Appeals  of  Texas.  Nov.  26, 

1.  iNDIOniENT  AND  IniOBHATIOir  ^  lU*)— 

SUKPLUSAOB. 

The  lodictment  dearly  charging  an  of- 
fense under  the  statute  both  in  getting  drunk 
and  being  found  intoxicated  in  a  public  place, 
uoneceBsary  aUesations  do  not  invalidate  ft  but 
are  to  be  treated  as  surplusage. 

[Ed.  Note.-^For  other  cases,  see  Indictment 
and  Infonnatlon,  Gent.  Dig.  3§  311-^4;  Dec. 
Dlg.|llfl.*l 

2.  CBnonAi.  Llaw  ^  1090*>— Apfbai<— Bill  of 

BXCEPTIONB. 

Questions  as  to  introduction  of  evidence,  at- 
tempted to  lie  raised  by  motion  for  new  trial, 
cannot  be  reviewed  on  appeal  in  the  atuence  or 
Mil  of  exceptionsL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  IS  2653,  2789,  2803-2822, 
2825-2827,  2927,  2928.  2948,  3204;  Dec.  Dig. 
§1090.*] 

Appeal  from  Montague  County  Court;  Le- 
vi Walker,  Judge. 

Theo.  Kuykendall  was  convicted,  and  ap- 
peala  Affirmed. 

a  B.  liane,  Asst  Atty.  Gen.,  for  tlie  State. 

PBBNDBB6AST,  J.  Under  a  complaint 
and  information  appellant  was  tried  before 
the  court,  without  a  Jury,  and  fined  $5. 


II]  The  statute  under  which  this  convic- 
tion was  had  Is:  "Any  person  who  shall  get 
drunk  or  be  Arand  In  a  state  of  Intoxication, 
In  any  public  place  shall  be  deemed  guilty  of 
a  misdemeanor  and  on  conviction  before  a 
court  of  competent  Jurisdiction  shall  be  fined 
In  a  sum  of  not  more  than  f  100  for  each  and 
every  such  offense." 

The  complaint  and  information  charge  that 
be,  on  or  about  January  12,  1913,  in  Mon- 
tague coan(7i  "did  then  and  there  unlawful- 
ly get  drunk  [by  Uie  immoderate  use  of  spir- 
ituous, vinous,  and  malt  Uquors]  In  a  cer- 
tain public  place,  to  wll^  the  Methodist 
Ohnrch  house  at  Gladys,  In  Montague  county, 
Tex.,  a  place  where  people  were  then  and 
there  assembled  for  business,  pleasure,  and 
recreation,  and  was  found  in  said  public 
place  in  a  state  of  intoxication.''  •  While  this 
complaint  and  information  contain  some  un- 
necessary matter,  yet  It  clearly  charges  an 
offense  under  said  statute  on  both  grounds, 
whidi  are  made  offenses  thereby,  to  wit,  that 
he  got  drunk  in  a  public  place  and  ttiat  he 
was  found  In  a  state  of  intoxication  in  a  pub- 
lic place.  The  unnecessary  mattw  can  and 
should  be  treated  as  surplusage.  Goodwin 
V.  State,  158  S.  W.  27S,  in  which  a  large 
number  of  eases  are  collated  and  dted.  The 
words  in  bnu^ts  above  are  surplusage; 
but,  If  not,  they  In  no  way  invalidate  the 
complaint  and  information. 

[2]  Ain>ellant  baa  no  Mil  of  exception  in 
the  record.  He  attempts  to  raise  some  quea- 
tlon  as  to  the  IntroducUon  of  some  testi- 
mony by  bis  moUon  for  new  trial,  wlildi  we 
cannot  review  in  the  absoice  of  a  blU  of  ex- 
ception. 

By  other  grounds  of  a  moHm  for  new 
trial  he  attacks  the  Judgment  of  th^  court  be- 
cause he  claims  the  evidence  was  Insuffi- 
dait  to  suintort  tlie  convictttm.  While  the 
evidence  was  conflicUng  to  some  extmt,  the 
testimony  aa  a  wliole  clearly  was  sufficient 
to  establish  both  diargea  in  the  oomj^alnt 
and  information. 

The  Judgment  is  affirmed. 


KEY  V.  STATE. 
(Court     Oriminal  Appeals  ot  Texas.  Nov.  26, 

1913.) 

1.  WOBDS  AND  PHa&SKS— "MEHOST." 

Standard  dictionaries  define  "memorr"  aa 
the  mental  capacity  of  retaining  unconscious 
traces  of  consdous  impresalons  and  of  recalling 
such  traces  to  consciousness  with  tbe  attendant 
perception  that 'they  have  a  certain  relation  to 
the  past,  and,  in  a  narrow  sense,  the  term  means 
the  power  of  such  retention  alone,  or  revivlns 
in  the  mind  ideas  which,  after  being  imprinted 
thereon,  have  disappeared  or  lain  dormant. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  4474.] 

2.  Pebjubt  (ft  32*)— AoinSSIOH  OF  HVTBKSUa— 
Evidence  in  Ciyzii  SniT. 

In  a  prosecution  for  perjury  In  falsely  tes- 
tifying in  a  personal  iiijui7  action  that  accused 
had  never  been  Injured  while  working  for  an- 
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other  railroad,  parts  of  the  transcript  In  the 
civil  action,  which  showed  that  accused's  coun- 
sel therein  withdrew  from  the  case  upon  It  ap- 
peorins  that  acciued  bad  testified  falsely,  were 
not  admiflsiUe  in  evidence;  only  accused's  ques- 
tlons  aad  answers  la  the  dvU  action  being  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent, 
Dig.  fiS  108-116;  Dec.  Dig.  8  32.*] 

3.  Grimiwal  Law  (|  456*)— Evzdbnob— Onif- 

lOn  EVZDBNCB. 

Nonexperts  may  testify  as  to  a  mental  con- 
dition if  they  ihow  an  intimate  acguaintaDce 
and  knowledge  of  the  person's  habits  and  con- 
ducL 

[Ed.  Note.— For  other  cases,  see  Crimloal 
Law.  Cent  Dig.  {  1046  ;  Dec.  Dig- 1  466.*] 

4.  CBnczirAi.  Law  (S  772*)— iRSTBucnoiiB— 
Pkiensbb. 

The  court  should  present  aocnsed's  defenses 
in  an  afBrmative  way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1812-1814,  1816,  1817; 
Dec  Dig.  I  772.*]  .  » 

Appeal  from  District  Court,  Hunt  Gonnly; 
Wm.  Flerson,  Judge. 

Andrew  F.  Key  was  convicted  of  perjury, 
and  appeala  Beversed  and  remanded. 

XL  8.  McAlestei,  of  Bonham,  and  Sam  D. 
SUnson,  of  GreeDviU^  for  appellant  C.  E. 
Lane.  Aast  Atty.  Q&i.,  for  tbe  State. 

HARPEB.  J.  AppeUant  was  prosecuted 
and  convicted  of  perjury;  bis  pnnlsbment 
being  assessed  at  two  years'  conflnement  In 
tbe  state  penltoitiary. 

i^n>ellant  bad  taongbt  suit  In  tbe  district 
court  of  Hunt  county,  Tex.,  against  tbe 
Mlsaoorl,  Kansas  &  Texas  Railway  Company 
for  damages,  aUeging  tbat  he  was  injnred 
while  In  the  employ  of  said  company.  He 
was  duly  sworn  and  testified  In  said  cause 
1b  sabstanee  as  follows:  "Tbat  he  had  never 
been  injured  In  any  way  from  the  time  he 
worked  for  tbe  Ka^  Railroad  at  Oreenvllle 
in  1907,  under  Jack  Corder,  up  to  April  6, 
1912 ;  that  he  had  never  collected  any  money 
tram  th»  Gulf,  Colorado  &  Santa  Ffi,  or  the 
Mlasocri,  Kansas  A  Texas  Railroad  Company 
of  T^as,  or  any  other  railroad  for  any  hurt 
or  injury;  that  be  never  had  a  hernia  or 
rupture  before  tbe  6th  day  of  April,  1912; 
tbat  he  had  never  bad  any  hurting  in  his  left 
groUi  or  side  ot  been  bothered  with  a  knot  in 
his  'left  groin  or  scrotum  prior  to  April  6, 
1012.**  This  testimony  so  given  by  him  in 
tbe  dvll  suit  is  the  basis  for  the  charge  of 
perjury  in  this  case;  in  th^  indictment  it 
b^ng  alleged  that  saSA  testimony  wall  false 
and  was  n^ttved  as  follows:  "Whereas  In 
truth  and  in  &ct  he  (Andrew  F.  Key)  had 
been  injured  between  the  time  he  worked  for 
tbe  Katy  Railroad  at  Greenville,  Tex.,  in 
1907.  under  Jack  Corder,  and  April  6,  1912; 
and  tie  (flie  said  Andrew  F.  Key)  bad  collect- 
ed money  ^m  tlie  San  Antonio  A  Aransas 
Pass  Railway  Company  for  an  injury  In  Feb- 
ruary, 1911;  and  he  (the  said  Andrew  F. 
K^)  bad  a  hernia  or  rupture  before  April 
6,  1912;  and  he  (the  said  Andrew  F.  Key) 

•nr  other 


had  had  a  hnrtlng  In  bis  left  groin  or  side 
and  bad  been  bothered  with  a  knot  in  Ida 
left  groin  or  scrotum  prior  to  April  6,  1912, 
and  which  s^d  statements  so  made  by  said 
Andrew  F.  K^,  as  a  witness  in  said  case  in 
the  manner  and  form  as  aforesaid,  were  de* 
liberately  and  willfully  made  and'  were  de- 
liberately and  willfully  false,  as  be  (tbe  said 
Andrew  F.  K^)  then  and  there  well  knew." 

Tbe  testimony  on  this  trial  would  support 
a  Unding  that  appellant  did  testis  as  alleged  - 
on  tbe  trial  of  tbe  civil  suit,  and  tbat  said 
statements  were  false;  In  fact,  the  negative 
allegations  bein«  qtectflcally  proven  by  at 
least  two  witnesses.  However,  on  this  trial, 
a  certifled  copy  of  appellant's  testimony  In 
the  dvll  sulC  was  used  in  the  examination  of 
appellant,  and  what  he  testified  on  that  trial 
was  proven  by  aroellant  and  other  witnesses, 
and  the  questions  and  answers  giveo  by  ap- 
pellant on  tbat  trial  Mux  ihus  gotten  in  the 
record  in  this  case.  However,  the  transcript 
of  the  testimony  as  a  whole  was  never 
offered  nor  introduced  In  evidence  on  this 
trial,  and,  U  it  bad  been  offered,  it  contained 
matter  that  was  not  properly  admissible  in 
evidence. 

Appellant  (Aered  no  evldotce  tbat  be  did 
not  testify  as  stated  and  offered  no  evidence 
tending  to  show  tbat  such  testimony  was 
not  false,  but  all  witnesses  Introduced  by  him 
were  intended  to  show  that  be  was  mentally 
defective;  that  he  had  no  memory  as  to  past 
transactlona.  His  mother  testified  as  to 
severe  injuries  received  by  liim  in  tbe  head  in 
Infancy,  and  other  fada  having  a  tendency 
to  show  him  a  man  with  almost  without  the 
teculty  of  memory.  A  toa<dier  testified  that 
in  his  youth  aivellant  came  to  school  in  the 
sdiooi  where  he  was  teaching  for  two  years; 
tbat  when  he  entered  school  he  was  in  the 
third  grade,  and  at  the  end  of  Oie  two  ses- 
siona  he  was  still  In  the  third  grade,  and 
was  in  a  sense  defective  in  memory. 

[1]  By  standard  dictionarieB  "memory"  is 
thus  defined:  "Tbe  mental  capacity  of  re- 
taining tmconsdous  traces  of  oouadons  Im- 
pressions or  states,  and  of  recalling  these 
traces  to  consciousness  with  the  attendant 
perception  that  th^  bave  a  certain  relation 
to  tbe  past;  in  a  narrower  sense,  the  power 
of  such  retention  alone,  the  power  or  act  of 
recalling  being  tezmed  recollection.  •  •  • 
The  power  to  revive  again  in  our  own  minds 
those  ideas  which  after  imprinting  have  die- 
appeared,  or  have  been  as  it  were  laid  aside 
out  of  ^bt,  is  memory." 

As  before  stated,  tbe  defensive  theory,  and 
tbe  sole  one  relied  on,  was  that  appellant,  on 
account  of  accidents  received  in  childhood, 
was  defective  in  memory  to  the  extent  that  he 
could  not  retain  and  recall  past  transactions 
unless  his  mind  and  attention  was  directed 
spedflcally  to  the  act  or  occasion,  and  they  , 
contend  tliat  the  evidence  on  the  civil  trial 
was  such  as  to  support  this  theory.  That, 
while  appellant  in  answer  to  general  ques- 
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ttons  had  denied  he  had  ever  reoetred  any 
prior  injury  or  collected  damages  Uierefor, 
yet  when  by  direct  QnestloiH  bis  mind  and 
attention  was  directed  to  the  spedfle  injury, 
railroad,  eta,  he  then  admitted  be  had  re* 
ceired  the  injury  and  collected  the  money  as 
damages  for  tbe  injury  received,  and  the 
record  discloses  that  appellant  was  the  only 
witness  introduced  on  the  trial  In-  tbe  civil 
case,  and  after  bis  cros8>examinatlon,  and 
his  attention  being  thus  spedflcally  directed 
to  the  matter,  on  hla  admissions,  the  defend- 
ant was  jtem^tted  to  and  did  obtain  a  Judg- 
ment against  the  plaintiff.  This  bdng  the  is- 
sue, did  the  transcript  which  was  delivered 
to  the  Jniy  while  tbey  were  coi^derlng  the 
case  contain  matter  not  introduced  In  erl- 
d^iceii  which  would  have  a  bearing  on  that 
Issnef  We  think  so. 

Mr.  Carpenter  was  attorney  tor  plaintlfl  In 
the  dvil  salt  He  vas  not  a  witness  on  this 
trial;  yet  in  the  transcript  which  was  de- 
livered to  the  Jury  It  showed  that  Mx.  Car- 
penter withdrew  from  the  case,  and  that 
the  follovring  proceedings  bad  takoi  place  on 
the  trial  In  the  dvll  case:  "PlalntUTs  CouA- 
sel:  If  the  court  ^ease,  this  is  patting  us 
In  a  very  embarrassing  situation.  After 
these  questions  were  propounded  to  this  wit- 
ness  yesterday  evening  before  court  adjourn- 
ed. After  court  adjourned  last  night  we 
taken  him  over  to  our  oflBce  (we  have  two 
clients  a  man  by  the  name),  and  they  called 
and  told  US  this  yesterday  that  they  nnder^ 
stood  he  had  been  ruptured  betbre.  And  we 
takra  over  to  Qie  office  and  asked  falm,  I 
said,  'Now,  E^,  If  you  have  beea  ruptured. 
If  you  had  a  suit  wltii  any  company  or  made 
any  settlement,  now  Is  the  time  for  you  to 
say  so  In  this  office;*  and  I  says,  'Now,  It 
you  go  back  there  and  recall  your  statement 
th^  will  put  you  In  the  pen;'  and  he  said 
nothing  of  the  kind  had  ever  occurred.  I 
says,  'Now,  you  know  whether  yon  did,  and 
I  Judge  from  Qie  way  that  Mr.  HcBfahan  (de- 
foidant's  counsel  has  questioned  you  tiiat 
be  has  something  from  tbe  Santa  ENfi  or  some 
oflier  railroad  that  yon  got  this  Injury  or 
hernia  before,  and  we  want  yon  to  tell  us 
the  truth  about  it'  And  yesterday  was 
the  flrst  time  I  ever  talked  to  him  as  fiar  as 
that  was  concerned;  and  be  has  Just  put 
up  a  Job  on  UB,  that's  all  there  Is  to  it  De- 
ftedant^s  Counsel:  Now,  In  Justice  to  oppos- 
ing counsel,  I  think  that  I  oi^ht  to  state 
that  wben  this  suit  was  instituted,  and 
whm  this  man  was  making  a  claim,  the 
dalm  department  got  information  that  he 
bad  been  injured,  or  at  least  dalmed  to  have 
been  injured,  down  on  the  San  Antonio  &  Ar^ 
ansas  Pass  Railroad,  and  that  be  settled 
with  them  for  it  some  time  in  the  early  part 
of  last  year.  He  asked  us  for  a  settlement 
and  come  to  my  office  and  seen  me  and  talk- 
ed to  me  about  It ;  and  Z  knew  this  at  the 
time  he  was  there  and  said  nothing  to  him 
about  It  The  suit  was  Instituted,  and  of 
course  we  at  tmoe  taken  ttie  matter  up 


throngh  tbe  dalm  department  with  the  Sah 
Antonio  &  Aransas  Pass  Railroad,  and  we 
got  the  information  that  he  claimed  to  have 
been  injured  on  the  20ttt  or  21st  of  January, 
1911,  when  he  had  hem  at  work  about  4  or 
S  days  for  the  San  Antonio  ft  Aransas  Pass 
Railroad.  He  then  went  to  the  hospital  at 
San  Antonio.  He  stayed  there  a  short  time 
and  came  back  home  to  Leonard.  He  showed 
who  his  fother  was  and  give  his  Initials  and 
give  his  name  as  Frank  A.  Key.  We  got  In- 
formatton  from  the  San  Antonio  4^  Aransas 
Pass  Railroad  and  got  the  voudier  and  draft 
that  was  given  with  It  The  draft  Is  Indorsed 
by  him  and  recdirted  by  lilm  and  signed 
Frank  A.  Key.  He  wrote  one  letter  to  the 
San  Antonio  &  Aransas  Pass  Railroad  about 
that  claim,  and  be  wrote  a  letter  to  Mr.  Akezs 
(defendant's  claim  agoit  at  OreaivUle),  and 
they  show  to  be  exactly  the  same  handwrit- 
ing. Now,  I  came  In  poraesslon  of  all  these 
facts,  but  I  am  sure  that  counsel  for  the 
plaintiff  bad  no  notice  and  had  no  titonght 
of  such  a  ttdug,  and  that  It  was  'news'  to 
them  when  I  began  to  ask  the  questions  I 
did  yesterday,  and  as  a  matter  (HC  fact,  wben 
I  asked  him  tbe  questions  again  this  morn- 
ing, I  had  studied  about  It  last  night  and  ex- 
pected be  would  swear  podtlvely  that  he 
new  collected  a  dollar  from  the  San  An- 
tonio &  Annsas  Pass  Railroad,  and  that  he 
was  not  hurt  tiiere,  but  I  thought  I  would 
put  U  to  him  again  and  give  him  every 
chance  to  correct  his  statement,  if  be  would 
do  It  If  I  had  really  expected  that  he  would 
correct  It  this  morning  I  don't  know  whether 
I  would  have  imt  the  qnesttons  to  him  again 
like  I  have.  Court:  Well,  ^ttat  shall  we  do 
about  it?  Plaintiff's  Counsel:  We  desire  to 
withdraw  from  the  case  right  now.  Defend- 
ant's Counsel:  I  don't  want  the  case  to  go 
over  without  any  judgment  bring  entered; 
but  I  thought  it  was  Justice  to  opposing  coun- 
sel to  tell  them  Just  what  I  had  this  morn- 
ing. U$l  Horton  (an  attorney  In  the  office 
of  Bvans  *  Carpenter,  idalntlff's  oinnsel): 
Wben  this  matter  was  called  to  my  atten- 
tion yesterday  I  weat  to  Leonard  and  inters 
viewed  two  doctors,  his  moflio;  and  his  fa- 
ther, and  why  tbey  each  and  all  told  me  that 
so  ter  as  th^  knew,  and  his  wife  too,  tlds 
plaintiff  had  never  been  mptored;  and  Dr. 
John  Pendetgrast  told  me  the  same  thing; 
and  I  came  hack  here  this  morning  wUli  that 
Information  myself  and  cross-questioned  the 
plalntllP  at  tbe  time.  Court  (addresdng 
plaintiff  who  Is  stlU  on  witness  stand):  Mr. 
Key,  your  attorneys  have  vdthdrawn  from 
the  case.  Now,  I  will  give  you  an  opportuni- 
ty to  employ  any  attorney  that  you  want  to. 
I  have  to  Just  let  you  take  your  own  course, 
but  yon  have  a  right  to  employ  other  attor* 
n^s  to  go  on  with  your  case.  I  can't  stop 
the  case  Tbey  have  a  rl^t  to  have  it  sub- 
mitted to  the  Jury  in  some  way."  Defmd- 
anf  s  counsel  then  examined  the  witness  fur- 
ther as  follows:  "Q.  (Hands  witness  paper.) 
That  is  you  signature?  A.  Yes,  sir.  ().  That 


Digitized  by 


Google 


Tex.) 


KEY  V.  STATB 


133 


draft  Is  dated  February  16,  1911,  for  fltlKKt, 
aln*t  It?  A.  Yes,  sir.  Q.  Now,  that  Is  your 
Blgimture  rlj^t  there  on  this  voucher  (shows 
the  witness  Toucher  tor  $1,000)?  A.  Yes,  sir. 
Q.  And  yon  rtgned  that  (Frank  A.  Key)?  A. 
Yes,  sir.  (At  this  jonctnre  of  the  case  the  de- 
fendant's coansel  calls  Brans  &  Caritenter,  or 
rather  steps  aside  with  them  to  the  back  of 
the  courtroom,  and  exhibits  the  Toucher  and 
draft  for  $1,000  and  other  investigation  pa- 
pers. In  the  meantime  Hal  Horton,  an  attor- 
ney in  the  office  of  Elvans  &  Carpenter,  steps 
OTer  to  the  witness  and  has  a  conference 
with  liitn,  then  asks  in  the  presence  and  hear- 
ing of  defendant's  counsel  that  the  witness  be 
permitted  to  take  a  nonsuit)  Defendant's 
Counsel:  I  don't  think  It  Is  proper  for  him 
to  take  a  nonsuit  in  this  case  and  nm  us  to 
the  expense,  and  we  don't  think  It  would 
be  right  *  '*  *  Witness  (still  on  witness 
stand):  I  am  going  to  take  a  nonsuit  on  it 
Defendant's  Counsel:  Now,  in  the  condition 
this  matter  has  gotten  in,  matters  have  de- 
veloped that  we  cannot  antldpftte  what  the 
witness  would  say  about  it,  Oiea  we  will  ask 
yonr  honor  to  gtTe  as  20  inlnutes  to  jurepare 
a  ideadlng  In  this  case  before  you  rale  on  the 
question  of  nonsuit  Now,  I  will  ask  that 
the  plaintiff  be  Instructed  to  stay  in  the 
conrthouse  and  when  Z  prepare  the  pleadings 
I  will  want  to  ask  him  some  other  questions. 
The  Court:  Mr.  Key,  you  will  Just  remain 
in  the  courtroom.  The  Plaintiff's  Counsel:  I 
dent  think  there  Is  anything  your —  De- 
fendant's Connsel  (after  being  out  about  30 
minutes):  We  ask  leave  to  file  first  trial 
amendment  Court:  Is  yonr  trial  amendment 
affirmative  pleading  asking  for  any  relief? 
Defendant's  Counsd:  Yes.  The  Court  (after 
looking  at  defendant's  pleading  just  filed): 
All  right,  the  plaintiff  asks  for  a  nonsuit 
Do  you  desire  to  use  him  as  a  witness?  De- 
fendant's Connsel:  Yes,  I  desire  to  use  him 
on  the  nonsnit  The  Court:  Well,  the  plain- 
tiff takes  a  nonsuit.  There  is  no  case  in 
court  (D^endant's  counsel  here  reads  his 
trial  amendment  to  the  Jury.)  The  Court  (ad- 
dressing the  witness  who  Is  stUl  on  witness 
stand):  Now,  you  understand  the  plaintiff 
bas  taken  a  nonsuit  He  has  no  suit  against 
tbe  railroad  In  court  Now  you  desire  to  use 
him  as  a  witness.  I  feel  it  my  duty,  as  the 
man  Is  Ignorant  In  regard  to  the  rules  of  law, 
that  the  witness  is  not  compelled  to  answer 
anything  that  will  Incriminate  him,  and  so 
far  as —  Witness  (here  interrupts  the  court); 
Well,  I  want  a  nonsuit  -and  I  have  to  go 
home.  Court:  Oo  ahead  with  the  examina- 
tion of  the  wltnesa"  Other  similar  excerpts 
might  be  dted. 

[2]  Outside  of  the  questions  propounded  to 
appellant  and  his  answers  thereto,  none  ot 
this  matter  would  have  been  admissible  in 
evidence  had  that  part  of  the  transcript  been 
offered  as  evidence,  and  yet  the  Jury  was  per- 
mitted to  take  it  wltti  them  In  the  privacy  of 
tbdr  zoom,  zead  and  consider  it,  and  that  it 
was  Tead  and  considered  is  shown  by  the  tes- 


timony of  Messrs.  Orem,  Murphy,  and  Da- 
vis, heard  on  the  motion  for  a  new  trial. 
These  men  swear  that  they  were  on  the  jury 
who  tried  appellant;  thati  the  Jury  had  ar- 
rived at  no  verdict  until  this  transcript  was 
called  for  and  delivered  to  them ;  that  they 
had  two  copies  of  the  transcript  and  one  of 
the  Jurymen  asked  the  questions  and  apother 
read  the  answers ;  and  that  the  entire  tran- 
script was  perused  by  them,  and  then  It  was 
that  a  verdict  was  reached.  It  Is  manifest 
that  tbe  Jury  received  and  considered  other 
eTidence,  than  that  addnced  on  tbe  trial,  bear- 
ing on  a  material  tosue  in  the  c&ae,  and  this 
will  necessitate  a  reversal. 

There  are  a  number  of  bills  of  exceptltm  In 
the  record,  some  of  which  show  that  witness- 
es, after  testifying  to  facts  showing  an  in- 
timate acquaintance  and  Itnowledge  of  ap- 
pellant, were  asked  their  opinion  as  to  his 
ability  to  remember  matters  unless  his  at- 
tention was  specifically  called,  to  the  matter. 
As  Illustrative  of  these  bills  we  will  copy  the 
one  relating  to  the  testimony  of  Dr.  J.  H. 
Thompson.  The  doctor  had  testified  that  he 
knew  defendant  had  known  him  for  20  years, 
and  had  been  the  family  physician  of  his 
father  during  all  the  time  defendant  was 
growing  to  manhood,  and  had  practiced  in 
defendant's  family  since  he  had  home, 
and  other  facts,  when  the  following  question 
was  propounded  to  him:  "Now,  in  the  condi- 
tion that  you  have  stated  he  (defendant)  Is, 
what,  in  your  Judgment,  vrould  be  the  con- 
dition of  his  memory,  speaking  as  a  physi- 
cian?" Objection  was  made,  when  defend- 
ant's counsel  restated  the  question:  "I  will 
ask  the  doctor  from  what  he  had  observed, 
and  what  he  knew  of  defendant's  mental 
condition,  what  effect  It  would  have  on  his 
memory?"  The  objection  was  that  he  was 
not  an  expert  on  mental  diseases,  and  an  an- 
swer would  be  but  an  opinion,  which  ob- 
jection vras  sustained.  The  bill  shows  the 
witness  would  have  answered  that  under  de- 
fendant's peculiar  condition  and  under  his 
physical  and  mental  make-up,  and  from  his 
acts,  conduct,  and  general  deportment  and 
from  what  he  knew  of  the  defendant,  and 
from  what  he,  as  a  physician,  hid  observed 
of  the  defendant  In  his  acts,  his  conduct  and 
his  conversation,  that  the  defendant's  mem- 
ory necessarily  was  bad,  and  defendant  would 
be  slow  to  recall  past  Incidents,  unless  his 
mind  had  been  specially  directed  to  the  par- 
ticular circumstances,  time,  and  occasion. 

[3}  This  was  error,  as  in  a  number  of  cases 
we  have  held  that,  when  one's  mental  state 
Is  an  Issue,  those  not  experts  may  be  per- 
mitted to  testify  where  they  show  Intimate 
acquaintance  and  dealings  with  and  knowl- 
edge of  one's  habits  and  conduct.  This  ques- 
tion Is  discussed  at  length  In  Jordan  v.  State, 
141  S.  W.  786,  citing  authorities,  and  the 
correct  rule  there  stated,  and  under  this  case 
the  testimony  of  Dr.  Thompson  was  admis- 
sible as  well  as  that  of  the  witnesses  Dooly 
and  Mrs.  Key. 
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[4]  There  are  several  complaints  of  tbe 
charge  of  the  court,  and  espedally  that  the 
charge  as  given  did  not  properly  submit  the 
defense  of  defendant  In  an  affirmative  way. 
We  feel  snre  this  will  not  omir  on  another 
trial,  for  when  this  additional  testimony  is 
admitted,  which  we  have  herein  ruled  should 
have  been  admitted,  tbe  court  will  appreciate 
the  necessity  of  presenting  in  an  affirmative 
way  the  defraise  relied  on,  if  the  testimony 
on  another  trial  tends  to  prove  tbe  same  de- 
fensive theory  as  relied  on  In  this  case. 

The  Judgment  is  reversed,  and  tbe  cause  is 
remanded. 


BANK  OF  DES  ABC  et  al.  v.  MOODY  et  al. 

(Snpreme  Court  of  Arkansas.    Nov.  %  1913. 
On  Rehearing,  Dec.  1«  1913.) 

1.  Appeal  and  Ebbob  <S  834*)  ~  Death  of 
Partt— Time"  fob  Reviving. 

Under  Kirby's  Dig.  J  6313,  providing  that 
an  order  to  revive  an  action  against  the  repre- 
sentatives or  successor  of  a  defendant  shall  not 
be  made  without  tbe  consent  of  such  represen- 
tatives  or  successor  unless  in  one  year  from  the 
time  it  could  have  been  first  made,  where,  on 
an  appeal  from  a  decree  in  favor  of  plaintiffs, 
defendants  soggested  the  death  of  oue  of  the 
plaintiffs  but  did  not  give  notice  of  a  motion 
to  revive  or  prosecute  such  motion  within  one 
year  after  the  death,  it  was  too  late  to  revive 
exewt  by  consent,  and  the  appeal  as  to  htm 
would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  1848,  1851-18^;  Dec 
Dig.  i  834.*] 

2.  BAifES  AND  BamaNO  (|  54*)— Ofitobbs— 

lilABIIilTT  TO  ST00EH0I,DEB8. 

Directors  of  a  bank,  who  negligently  faO- 
ed  to  manage  its  affairs  or  control  tbe  action 
of  its  cashier,  thereby  permitting  him  to  make 
bad  loans  by  which  the  bank  was  made  insol- 
vent and  the  stock  rendered  worthless,  were 
liable  to  the  stockholders  for  their  negligence. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bauking,  Cent  Dig.  |i  92^  lOff-107;  Dec. 
Dig.  i  54.*] 

3.  Banks  and  Banking  (ft  54*)— Offiokbs— 

IJABIUTT  TO  StOOKHOLDEBS. 

A  person  who  was  elected  director  of  a 
bank,  but  who  never  received  notice  or  infor- 
mation thereof,  attended  meetings,  acted  as 
such,  or  had  anything  to  do  with  the  manage- 
ment of  tbe  bank  until  after  the  making  of  bad 
loans  by  tbe  cashier,  was  not  liable  to  the 
stockholders  for  his  failure  to  prevent  the  mak- 
ing of  such  loans. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Baokiog,  Cent  Dig.  li  92-98,  105-107;  Dec. 
Dig.  S  54.*] 

4.  Banks  and  Banking  ({  47*)— Stock  Sub- 
bcbiptio  ns— llabujtt. 

Stockholders  in  a  l>ank,  who  had  made 
payments  on  their  subscriptions,  were  entitled 
to  have  the  liability  of  other  stoclcholders  on 
their  subscriptions  enforced  for  the  percentage 
of  the  subscription  which  they  had  paid,  and 
the  directors  had  no  right  to  cancel  the  notes 
of  Budi  other  stockholders  for  their  stock  sub- 
scriptions. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {fi  62,  64-68,  341;  Dec. 

Dig,  I  ii.-i 


6.  COBFOBATIONB  (I  279*)— STOCK  SDBSCBIP- 

TIOWS— AOnONS— FOEM. 

A  court  of  equity  is  the  appropriate  forum 
to  enforce  tbe  right  of  a  stockholder  who  has 
paid  his  subscription  against  one  who  has  not 
paid,  where  the  corporation  has  ceased  to  per- 
form its  functions. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
ti^B^  Gent  Dig.  H  1177-118&;   Dec.  Dig.  i 

6.  APPEAi.  AND  Ebbob  (S  1178*)— Disposition 
OF  Cause— Remanding  fob  Fdbtueb  Phoof. 

Where  a  salt  in  equity  was  not  tried  on 
the  proper  theory,  it  could  be  sent  back  for 
further  pr'oof  and  for  reference  to  a  master,  if 
that  course  was  found  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fif  4604-4620;  Dec.  Dig.  S 
117a*] 

On  Rehearing. 

7.  JUDOUENT  (S  251*)— CoNFOBHITT  to  ISSinCB. 

In  an  action  by  stockholders  of  a  defunct 
bank  against  the  directors  for  negligent  manage- 
ment where  recovery  against  a  new  bank  which 
had  purchased  the  assets  of  the  defunct  bank  of 
the  amount  which  plaintiffs  had  paid  respective- 
1y  on  their  stock  subscriptions  was  sought,  tbev 
were  not  entitled  to  a  decree  against  such  bank 
for  the  amount  of  their  distributive  shares  of 
the  assets  of  the  defunct  bank  which  had  been 
deposited  to  their  credit  in  the  new  bank  and 
their  right  to  which  had  never  been  disputed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  437 ;  Dec.  Dig.  |  251.*] 

8.  Banks  and  Banking  (8  164*)— DEPOBrrs— 
Right  of  Action  to  Recoveb. 

A  depositor  has  a  right  of  action  to  recover 
the  amount  of.  a  deposit  in  a  bank  If  payment 
thereof  is  refused. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking;,  Cent  Dig.  K  6(^-U2,  61S.  616,  518- 
633;  Dec.  Dig.  8  154.*] 

9.  Appeal  and  Ebbob  ({  907*)— Pbbbumptioiis 

TO  SuppoBT  Judgment. 

Ordinarily  where  the  record  of  the  evidence 
is  incomplete,  a  presumption  will  be  indulged 
on  appeal  that  the  omitted  matters  support  the 
chancellor's  finding. 

[£^  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  J|  2899,  29U-2010,  8678, 
3674,  3676,  3678;  Dec.  Dig.  |  907.*} 

10.  Appeal  and  Ebbob  (8  907*)  —  Pbesump- 
ti0n8  to  suppobt  judgment. 

Where  ohibits  to  a  complaint  related  only 
to  matters  as  to  which  there  was  no  dispute  and 
bad  no  bearing  on  the  issues  involved,  thtir 
omission  from  Uie  record  of  the  evidence  old  not 
justify  a  presumption  that  they  supported  the 
finding  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jg  2890,  2911-2916,  3673. 
3074,  3676,  3678 ;  Dec.  Dig.  8  907.*} 

11.  Appeal  and  Erbob  (S  907*)  —  Fbesttmp- 

TIONS  TO  SUPPOET  JUDGMENT. 

In  an  action  by  stockholders  in  a  bank 
against  the  directors  for  negligent  management 
and  against  a  new  bank  to  which  the  defunct 
bank's  assets  bad  been  sold,  the  omission  from 
the  transcript  on  appeal  of  an  exhibit  to  the  an- 
swer showing  a  list  of  the  assets  so  purchased, 
did  not  justify  a  presumption  that  such  exhibit 
supported  the  finding  below  where  there -was  no 
attempt  to  show  that  the  new  bank  had  received 
assets  in  excess  of  the  amounts  accounted  for. 

(Ed.  Note.— For  other,  eases,  see  Appeal  and 
Error,  Cent  Dig.  J8  2899,  2911-2916.  3673. 
3674,  3876,  3678 ;  Dec.  Dig.  8  907.*] 

Appeal   from   Prairie   Chancery  Court; 
John  M.  ElUott  Chancellor. 
Action  by  A.  L.  Moody  and  others  against 
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the  Bank  of  Des  Arc  and  others.  From  a  de- 
cree for  plaintiffs,  defendants  appeaL  Ap- 
peal dismissed  as  to  the  plolntltt  named,  and 
decree  affirmed  In  part,  reversed  and  re- 
manded in  part,  and  reversed  and  reud^ed 
In  part  bb  to  the  ottaor  parties. 

W.  A.  Iieach,  of  Des  At^  for  appellants. 
S.  Bntndldge,  of  Searcy,  and  J.  W.  &  J.  W. 
Houa^  Jr,  of  Uttle  RmdE,  for  appeUees. 

Mcculloch,  G.  J.  This  is  an  action  In- 
stituted in  the  chancery  court  of  Prairie 
county  by  A.  L.  Moody,  Ed  McElwee,  and 
EL  C.  Blakemore  against  the  Bank  of  Des 
Arc  and  Q'.  W.  Edmondson  and  others,  di- 
rectors thereof,  and  the  Des  Arc  Bank  & 
Trust  Company.  The  plaintiffs  were  stock- 
holders In  the  Bank  of  Des  Arc  and  paid  in 
40  per  cent,  of  the  amount  of  stock  sabscrlb- 
ed.  The  bank  suspended  business  and  went 
into  liquidation,  and,  after  Its  affairs  were 
wound  up  and  the  creditors  paid,  only  a 
small  part  of  assets  were  left  to  be  distribut- 
ed among  the  stockbolders.  Some  of  the 
assets  were  sold  to  the  Des  Arc  Bank  & 
Trust  Company,  a  new  banking  corporation 
organized  by  some  of  the  stockholders  of 
the  old  bank.  The  charge  is  made  that  the 
directors  were  guilty  of  negligence  In  fail- 
ing to  direct  the  cashier  in  the  management 
of  the  affairs  of  the  bank,  thereby  causing 
losses  which  brought  about  its  Insolvency. 
The  chancellor  sustained  the  allegations  of 
the  complaint  and  rendered  decree  in  favor 
of  each  of  the  plaintiffs  for  the  amount 
claimed  by  each.  The  defendants  appeal  to 
this  court 

[1]  Since  the  appeal  was  lodged  here,  the 
defendants  have  suggested  the  death  of  A. 
L.  Moody,  one  of  the  plaintiffs,  but  failed  to 
give  notice  of  the  motion  to  revive  or  to 
prosecute  such  motion.  A  year  has  been 
allowed  to  elapse  since  the  death  of  Moody, 
and  under  the  statute  It  la  too  late  to  revive 
as  to  him  except  by  consent.  Klrby's  Di- 
gest, S  6313.  The  appeal  as  against  defend- 
ant Moody  Is  therefore  dismissed.  The  de- 
cree 1q  favor  of  the  plaintiffs  is  against  the 
Bank  of  Des  Arc,  G.  W.  Edmondson,  Emmett 
Vaughan,  J.  T.  Bogard,  J.  K-  B.  Moore,  as 
directors,  and  against  the  Des  Arc  Bank  & 
Trust  Company.  There  is  nothing  in  the 
record  justifying  the  decree  against  the  Des 
Arc  Bank  &  Trust  Company,  for  that  con- 
cern Is  not  shown  to  have  had  any  connection 
with  the  defunct  Bank  of  Des  Arc  except  to 
purchase  some  of  the  assets.  The  decree  as 
to  that  defendant  is  therefore  reversed,  and 
the  cause  dismissed. 

[2]  One  of  the  allegations  of  the  complaint 
la,  as  before  stated,  that  the  directors  of  the 
bank  "negligently  and  purposely  failed  and 
neglected  Co  ^ve  attention  to  or  take  any 
control  in  the  management  of  the  said  bank 
and  its  affairs"  and  allowed  the  cashier  to 
recklessly  dissipate  the  assets  in  making 
bad  loans.  This  charge  is  sustained  by  the 


evidence,  for  It  Is  undisputed  that  a  lot  of 
bad  loans  were  made  by  the  cashier  and  that 
the  directors  were  ^Uty  of  negligence  in 
not  managing  the  affairs  of  the  bank  and 
controlling  the  action  of  the  cashier.  Under 
the  doctrine  laid  down  by  this  court  In  the 
case  of  Bailey  t.  O'Neal,  92  Ark.  327,  122  S. 
W.  603,  135  Am.  St  Rep.  185,  this  rendered 
the  directors  liable,  not  only  to  the  creditors 
who  were  defeated  in  the  enforcement  of 
their  rights  against  th^  bank,  but  also  as  to 
the  stockholders  whose  sto<^  was  rendered 
worthless  on. account  of  the  losses  sustained 
by  the  bank.  The  proof  shows  that  only  two 
of  the  persons  against  whom  the  chancery 
court  rendered  decree  were  directors  in  the 
Bank  of  Des  Arc.  These  two  are  defend- 
ants O.  W.  Edmondson  and  J.  R.  B.  Moore, 
who,  according  to  the  undisputed  evidence, 
were  directors,  and  as  to  them  the  decree  is 
affirmed.  There  Is  no  attempt  to  show  that 
defendant  Bogard  was  a  director  or  In  any 
way  responsible  tor  the  losses  sustained 
the  bank.  The  decree  as  to  defendant  Bo- 
gard Is  therefore  reversed,  and  the  complaint 
as  to  him  Is  dismissed  for  want  of  equity. 

'  [3, 4]  The  record  shows  that  defendant 
Vauglian  was  elected  one  of  the  directors, 
but  he  testified  that  be  was  not  present  at 
the  meeting  and  never  received  any  notice 
or  information  that  he  was  elected  a  director 
and  never  acted  as  such  and  had  nothing 
to  do  with  the  management  of  the  bank  un- 
til he  was  called  In  to  assist  the  cashier  aft- 
er the  loans  were  made.  His  testimony  on 
this  point  Is  undiluted,  and  there  Is  noth- 
ing upon  which  the  decree  against  him,  es- 
tablishing liability  on  account  of  any  alleg- 
ed mismanagem^t  of  the  bank,  can  be  sas- 
taiued.  It  appears,  however,  that  defend- 
ant Vaughan  and  several  other  stockholders 
never  paid  any  part  of  their  subscriptions 
to  the  capital  stock,  but  gave  notes  therefor, 
which  were  afterwards  canceled  by  the  di- 
rectors. The  corporation,  acting  through  its 
directors,  had  no  right  to  cancel  the  notes 
for  the  stock  subscriptions  as  against  cred- 
itors nor  as  against  other  stockbolders  who 
had  [mid  their  subscriptions.  Those  who 
had  paid  wer^  to  the  extent  of  their  pay- 
ments on  stock,  creditors  of  the  corporation 
and  are  entitled  to  have  the  liability  against 
other  stockholders  enforced.  Such  liability 
is  for  the  percentage  pnld  In  by  stockholders, 
so  that  the  amount  can  be  treated  as  a  part 
of  the  assets  of  the  corporation  for  distri- 
bution. 

"A  subscription  to  the  capital  stock  ef  a 
corporation,"  says  Mr.  Helllwell  In  his  work 
on  Stock  and  Stockholders  (section  292),  "con- 
stitutes an  agreement  on  the  part  of  the 
subscriber  that,  In  consideration  of  the 
benefits  to  be  derived  from  membership,  he 
will  pay  to  the  corporation  the  subscription 
price  of  his  shares  at  such  time  as  the  ar- 
ticles of  incorporation  or  the  contract  of 
subscription  may  provide,  or,  if  no  specific 
provIsiOQ  Is  there  made^  at  such  time  as  the 
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amomit  stated  duiU  be  called  br  the  di- 
rectors." 

[6]  A  ooart  of  eqni^  la  tlie  appropriate 
forum  to  enforce  the  right  of  the  stock- 
bolder  who  has  paid  against  one  who  la  In 
defonlt  In  the  payment  of  his  snbscrlption 
where  the  corporation  has  ceased  to  perform 
Its  fancttona  Fletcher  Bank  of  Lonoke. 
71  Ark.  1,  69  &  W.  680;  1  Cook  on  Corpo- 
rations (7th  Sd.)  I  204. 

[I]  It  waa  not  dsreloped  In  the  case  what 
would  be  the  distrlbntlve  ahare  of  the  plain- 
tUfa  and  the  additional  amount  to  be  paid 
In  b7  deCoidant  Vanghan  and  other  defanlt- 
Ing  atodEbolders.  These  are  equltlea  that 
should  be  adjusted;  and,  as  the  case  was 
not  developed  on  that  theory,  it  can  be  sent 
ba<A:  for  farther  proof  and  for  reference  to 
a  master,  if  that  course  be  found  necessary. 
Long  T.  Abeles,  77  Ark.  166. 93  S.  W.  67. 

The  decree  as  against  d^endant  Tan^ian 
is  therefore  reversed,  and  the  cause  remand- 
ed for  further  proceedings  against  bim  not 
Inoonslatent  with  this  opinion. 

On  Rehearing. 

[7, 1]  It  Is  shown  by  the  pleadings  and 
nndlspnted  tiiftt<*»o"r  that  the  dlstrlbntiTe 
shares  of  appellees  In  the  assets  of  Uie  de- 
funct bank  were  deposited  to  their  credit 
with  ai^Uant  Dea  Arc  Bank  &  Trust  Compa- 
ny. Appellees  declined  to  accept  the  amounts 
BO  deposited,  but  sought  by  this  action  to  re- 
cover the  amount  they  had  paid.  respectlTely, 
on  subscriptions  to  stock.  There  lias  never 
been  any  dispute  about  their  right  to  the 
money  deposited  to  their  credit  with  the  Des 
Arc  Bank  &  Trust  Company.  Those  amounts 
have  been  subject  to  their  check  as  deposi- 
tors. It  is  now  insisted  that  appellees  should 
at  least  have  a  decree  against  the  Des  Arc 
Bank  &  Trust  Company  for  the  amount  of 
the  deposits.  That  is  not  an  issue  In  this 
case,  and  we  cannot  render  any  such  decree. 
If  payment  should  be  refused,  they  would 
have  a  right  of  action  as  depositors  to  recov- 
er the  amoimt  of  the  deposits;  but  tliat  mat- 
ter cannot  now  be  brought  Into  this  case  as 
an  element  of  liability. 

[1-11]  Again,  it  is  insisted  that  the  record 
Is  Incomplete,  in  that  the  exhibits  to  the 
complaint  and  one  of  the  answers  which  were 
considered  by  the  chancellor  are  not  in  the 
transcript,  and  that  we  must  indulge  the  pre- 
sumption tliat  tbtae  things  omitted  afforded 
sufficient  grounds  for  the  chancellor's  find- 
ing. That  presumption  is  ordinarily  Indulged 
when  the  record  of  the  evidence  Is  Incom- 
plete. But  the  exhibits  could  not  have  had 
any  probatiTe  force  In  determining  the  Issue 
in  the  case.  The  three  exhibits  to  the  com- 
{dalnt  covered,  according  to  the  recitals  of 
the  complaint,  only  the  records  of  the  de- 
funct corporation,  showing  the  articles  of  In- 
corporation, the  names  of  dilators,  and  the 
aubscrlbera  to  the  capital  atock.  There  Is  no 


dispute  as  to  what  tb»  records  ahow  aboot 
those  matters,  and  the  exhibits  bad  no  bear- 
ing on  the  issues  Involved.  It  4a  true  that 
Vaui^an  denied  that  he  bad  knowle^e  of 
having  beat  elected  as  a  director,  or  ttiat  he 
acted  as  such;  but  he  admitted  that  the  rec- 
ord showed  that  be  was  duly  elected.  The 
only  other  exhibit  omitted  from  the  tran- 
script Is  the  exliibit  to  the  answer  of  the  Des 
Arc  Bank  ft  Trust  Company,  which  the  an- 
swer shows  contained  a  list  of  the  notes  and 
other  evidences  of  debt  purchased  from  the 
defunct  bank  at  face  value.  There  is  no  at- 
tempt to  show  that  the  Des  Arc  Bank  ft 
Trust  Company  received  assets  In  excess  oT 
the  amounts  accounted  for,  or  the  exhibit 
showing  the  list  of  notes,  etc.,  purchased  at 
fiice  value  could  not  have  had  any  bearing 
on  the  case. 

We  therefore  adhere  to  our  former  ded- 
alon,  and  the  petition  for  reboulng  la  over- 
ruled. 


ABEAKSAS  LIFE  INS.  CO.  v.  AMERICAN 
NAT.  LIFE  INS.  GO.  et  al. 

(Soprena  Court  of  Arkansas.   Nov.  1913.) 

1.  Abateuht  ahd  Kxvxvax.  (i  89*>— Oanass 
Wmoa  ABATB— AssxairmirT. 

Since,  under  Elrby's  Dig.  |  6285,  relating 
to  abatement  and  revlTal,  only  causes  of  action 
for  injuries  to  the  person  or  property  of  an- 
other survive  and  are'assignablft  cawes  of  ac- 
tion in  favor  of  an  industrial  insoESjice  com- 
pany in  tbe  nature  of  slander,  libel,  malicious 
prosecution,  fraudulent  conspiracy  to  injure 
and  destroy  its  busiDess,  etc.,  did  not  survive, 
and  coald  not  be  prosecuted  by  a  transferee 
of  its  assets  after  tbe  company  nad  passed  out 
of  existence. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and^  Revival,  Cent  Dig.  ||  104-204;  Dec.  Dig. 

2.  LtnEL  AND  Sunder  ((  80*) — Masteb  and 
Servant  (|  340*)  —  Statembhx  Ot  CAUSES 

OF  Action— SuyFiciBNCT. 

In  an  action  hy  one  insurance  company 
against  another,  one  paragraph  of  the  com- 
plaint alleged  that  defendants,  thniugh  malice 
and  by  false  and  fraudulent  promises  of  com- 
pensation and  promotion,  had  interfered  with 
plaintilTB  employ^,  and  had  succeeded  in  se- 
curing them  to  leave  plaintiS  io  breach  of  their 
employment  contracts  and  enter  defendants* 
employ.  No  specific  contract  between  plaintiff 
and  the  employes  was  set  up  nor  were  the  em- 
ployte*  names  pleaded,  nor  the  means  and  meth- 
ods used  specified.  Another  paragraph  charged 
that  "Uirough  defendants'  wrongs"  one  N.  join- 
ed the  conspiracT  and  brought  suit  against 
plaintiff  for  $50,(>00.  The  "wrongs"  were  not 
set  forth,  and  another  paragraph  charged  that 
N.  and  otber  agents  began  another  canvass  of 
plaintifTa  policy  holders,  telling  them  that 
plaintiff  had  'Another  big  suit  agaihst  it." 
Held,  that  none  of  Eocb  paragraphg  stated  a 
cause  of  action,  though  construed  parsuant  to- 
the  rule  that  every  reasonable  Intendment  must 
be  indulged  to  support  It 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  gS  184-186;  Dec  Dig.  1 
80:*  Master  and  Servant,  Gent  Dig.  U  12S4, 
1286;  Dec.  Dig.  |  S40.*] 


*For  otitsr  casw  see  sun*  topl«  and  SMtlon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Barles  ft  R^'r  ladexw 
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8.  PuADiire  (1  243*>— CJOHPLUNP— AjoifD- 
HEirr.  • 

Where  no  cause  of  action  was  stated  in  a 

complaint  as  distlDguished  from  a  cense  of  ac- 
tion defectively  stated,  It  could  not  be  amended. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  643-451.  820^;  Dec.  Dig.  t 
243.*] 

Appeal  from  Glrcalt  Goort,  Pnlaakl  Gonn- 
ty;  Guy  E^nlk,  Judge. 

Action  by  the  Arkansas  Life  Insarance 
Company  against  the  American  National  In- 
surance Company  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

nie  appellant  bron^t  suit  against  the  ap- 
pellees to  recover  damages  alleged  to  have 
accrued  to  aiv^lant  from  the  amduct  of 
the  aweUeea  In  planning  and  eucating  a 
conas)trac7  to  destn^  appdlant's  bastawss  and 
the  bn^tness  of  the  Industrial  Mntnal  In- 
demnity Company,  a  corporation  to  whose 
assets  and  bustness  appellant  became  suc- 
cessor. The  flzst  paragraph  of  the  complaint 
set  Dp  tlie  organisation  of  appellant  and  ap- 
pellee Ameiican  National  Insurance  Com- 
pany, stated  the  business  tbey  were  raigi^^ 
In,  and  ttiat  Smith  was  In  ttie  onploy  of 
a]n>^lee  American  Nattonal  Insurance  Com- 
pany as  general  agent  for  Arkansas.  The 
second  paragraph  allied  the  organization  of 
tbe  Industrial  Mutual  Indemnity  Company, 
and  aet  forth  that  it  was  engaged  In  the  in- 
dustrial insurance  business  until  die  28Ui  of 
Febmaiy,  1911,  when  the  appellant,  by  con- 
tract wltb  it,  reinsured  its  policy  holders  and 
took  over  all  of  Its  assets.  The  third  and 
fionrth  paragraphs  set  fortti  at  length  tbe 
manner  In  whldi  tbe  Mutual  Company  car- 
ried on  Its  buslneas  of  Insurance,  and  alleged 
that  the  defendant  Smith,  while  he  was  the 
general  superintendent  of  tile  Mutual  Com- 
pany, In  September,  1910,  clandestinely  en- 
tered into  a  contract  wlUi  his  codeCendant 
to  enter  at  some  future  time  the  employment 
of  the  American  National  Insurance  Com- 
pany, and  in  the  meantime  to  "organize  and 
execute  a  conspiracy  to  destroy  the  appellant 
and  the  Mutual  Company."  The  flftti  and 
sixth  paragraphs  alleged  that  defendants 
had  conspired  together  to  destroy  appellant 
as  a  competitor,  against  tbe  statute  of  the 
state  prohibiting  tbe  formation  of  pools, 
trusts,  etc.  The  seventh  paragraph  sets  out 
specifically  that  the  purpose  of  the  alleged 
conspiracy  was  to  procure  all  of  the  employes 
of  the  appellant  and  their  contracts  of  Insur- 
ance, and  all  of  their  business,  property,  and 
good  will  in  order  to  force  appellant  out  of 
tmsiness;  that  this  was  to  be  done  by  false 
and  fraudulent  representations  made  con- 
cerning the  appellant;  that  tbey  endeavored 
by  this  means,  through  Smith,  to  persuade 
the  employes  of  the  Mutual  Company  to 
breach  their  contracts  of  employment,  and  to 
leave  tbe  employment  of  the  appellant  and 
enter  the  employment  of  the  National  Insur- 
ance Company;  that  the  conspiracy  should 


be  continued  as  long  as  necessary  to  accom- 
plish the  purpose  intended,  and  that  resort 
should  be  had  "to  intimidation,  threats,  false 
and  slanderons  statements,  bribery,  false  and 
malicious  prosecution,  vexatious  litigation* 
confiscatloD  of  property,  or  any  other  unlaw- 
ful means  necessary  to  accomplish  the  de< 
structlon  of  their  competitors."  The  eighth 
paragraph  allied  that  by  the  "unlawful 
means  aforesaid"  the  appellant  succeeded  in 
procuring  the  employes  of  the  Mutual  Com- 
pany, on  the  morning  of  January  9,  1911,  to 
enter  the  employ  of  appellee.  Tbe  ninth 
paragraph  sets  forth  that  the  agents  of  the 
appellee  company,  in  pursuance  of  tbe  false 
and  fraudulent  representations,  Induced  the 
policy  holders  of  the  Mutual  Company  to 
abandon  their  policies  with  that  company 
and  to  Insure  in  the  National  Company, 
which  was  done  by  false  and  frauduloit 
statements,  setting  them  out;  that  this  was 
done  "falsely,  designedly  and  maUdously, 
for  the  purpose  of  executing  the  unlawful 
conspiracy."  The  tenth  and  eleventh  para- 
graphs detailed  the  further  efforts  of  the  de- 
fendants to  destroy  the  business  of  the  Mu- 
tual Company  by  Interference  with  its  agents 
and  policy  holders,  causing  the  polides  to 
lapse  la  tbe  Mutual  Company  and  the  ap- 
pellant company.  The  twelfth  paragraph 
spedfles  the  amount  of  damages  alleged  to 
have  resulted  to  appellant  by  reason  of  the 
acts  of  the  alleged  cou^plraf^r.  The  four- 
teenth and  flfteentb  paragraphs  allege  that 
suits  were  brought  against  tha  Mntnal  Com- 
pany for  the  dissolution  of  the  same  in  pur- 
suance of  the  conspiracy,  and  that  the  pur- 
pose of  the  suits  was  to  destroy  the  Mutual 
Company's  business  by  causing  the  poUcy 
holders  therein  to  drop  their  polides  by 
false  and  fraudulent  statements  concerning 
the  solvency  of  the  Mutual  Company,  wbldi 
are  set  forth;  that  the  false  and  fraadulent 
statements  made  throughout  the  various  dis- 
tricts in  whidi  the  Mutual  Ccnnpany  was  do- 
ing business  caused  a  loss  to  plaintilt  of  an 
income  from  policy  holders.  In  the  Mutual 
Company  to  the  amount  of  120,000.  The 
sixteenth  paragraph  sets  forth  tbe  following: 
"That  the  defendants  during  the  years  1911 
and  101%  have  continued,  through  malice 
and  by  means  of  false  and  fraudulent  prom- 
ises of  compensation  and  promotion,  inters 
fered  with  the  employes  of  plaintiff,  whereby 
tbe  business  of  plaintlfl  was  kept  deranged; 
that  tbey  have  succeeded  in  securing  said 
employes  to  leave  plaintiff  in  breadi  of  con- 
tract, and  enter  the  employment  of  defend- 
ants; that  they  carried  to  defendants  tbe 
skill  and  knowledge  of  plaintiff's  business 
that  tbey  bad  acquired  at  plaintiff's  expense ; 
that  defendants  required  tbem  to  spend  tbelr 
time  In  harassing,  annoying,  and  worrying 
plaintiff's  policy  holders,  for  whom  tbey  haa 
formerly  collected,  and  In  trying  to  cause 
said  policy  holders  to  lapse  tbelr  Insurance^ 
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all  of  which  was  tn  fartherance  of  said  con- 
spiracy; that  because  thereof  plalntifr  has 
been  compelled  to  employ  agents  to  overcome 
said  wrongs  and  maintain  said  Insarance, 
and  In  defense  of  Its  said  business  has  been 
compelled  to  spend  to  its  damage  the  sum  of 
$6,000;  that  In  numerous  instances  plaintiff 
has  been  unable  to  satisfy  its  said  polity 
holders  from  the  aforesaid  attacks  of  defend- 
ants whereby  the  premiums  of  plaintiff  have 
been  greatly  reduced,  to  Its  damage  In  the 
sum  of  $6,000 ;  that  because  of  said  wrong  It 
has  been  deprived  of  new  business  to  Its 
damage  in  the  sum  of  $16,000."  The  ser«i- 
teenth  paragraph  sets  forth  that  one  Nelson, 
plalnttCTs  former  superintendent.  Joined  the 
conspiracy  through  appellee's  wrong,  and 
brought  suit  against  the  appellant  in  the 
sum  of  $50,000;  that  said  suit  was  brought 
for  the  purpose  of  "annoying  and  vexing 
plaintUTs  policy  holders  and  employ&s,  and 
as  a  basis  for  farther  false  and  fraudulent 
representations  against  plaintiff,  to  Its  dam- 
afe  In  the  sum  of  $6,000."  The  eighteenth 
paragraph  sets  forth  certain  false  and  fraud- 
ulent representations  of  Nelson  in  pursuance 
of  the  conspiracy,  by  which  appellant  allegeiS 
that  It  was  brought  Into  disrepute  with  Its 
policy  holders,  and,  as  a  result,  cansed  them 
to  lapse  their  insurance,  to  plahitiff's  damage 
In  the  sum  of  $7,000.  The  nineteenth  para- 
graph sets  forth  that  the  good  name  and  rep- 
atatiou  of  plaintiff  had  been  damaged  In  the 
sum  of  $80,000.  The  twentieth  paragraph 
alleges  exemplary  damages  In  the  snm  of 
$50,000;  and  the  prayer  was  for  judgment 
for  $200,000. 

Tbe  appdlees,  defendants  belov,  demurred 
to  the  complaint,  alleging  that  the  same 
"does  not  state  a  cause  of  action."  The 
court  Bostalned  the  d^orrer.  Appellant  re- 
fused to  plead  farther,  whereupon  tbe  oonrt 
dismissed  the  complaint,  and  tb»  cause  is 
here  on  appeal. 

miea  &  Wade,  of  Little  Rock,  for  appel- 
lant. Mehaffy.  Reid  &  Mehaffy.  Horace 
Chamberlin,  and  Wallace  Townsend,  all  of 
little  Rock,  for  ai^Uees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  Injuries  and  resultant  dam- 
age to  appellant,  by  reason  of  the  various 
wrongful  acts  of  conspiracy  set  fbrth  In  its 
complaint,  down  to  the  sixteenth  paragraph 
thereof,  were  all  wrongs  and  Injuries  done 
to  the  Mutual  Indemnity  Company.  Appel- 
lant contends  that  It  was  entitled  to  recover 
damages  for  these  alleged  injuries  by  reason 
of  Its  contract  with  tbe  Ttlutual  Indemnity 
Company,  whereby  In  consideration  of  the 
reinsurance  by  appellant  of  the  Mutual  Com- 
pany's policies,  and  the  assumption  by  ap- 
pellant of  all  its  risks  and  obligations,  to- 
gether with  all  debts  and  liabilities  of  the 
Mutual  Company,  the  latter  was  to  transfer 
to  appellant  "all  ezlstins  and  oatstandlng 


contracts  of  insurance,  together  with  all  as- 
sets." 

The  appellant  Is  mistaken  in  assuming  that 
this  court  held  that  this  contract  was  valid 
as  a  merger  agreement,  whereby  the  as- 
sets of  the  Mutual  Company  should  pass  to 
the  appellant  comiwny  In  the  case  of  Free- 
myer  v.  Industrial  Mutual  Indemnity,  101 
Ark.  61,  141  S.  W.  606.  We  expressly  re- 
frained from  deciding  that  question  in  the 
strove  case,  saying:  "We  do  not  think  the 
general  subject  of  tbe  power  of  a  corporation 
of  this  kind  to  merge  itself  into  or  consoli- 
date with  another  or  organize  itself  into  a 
new  corporation  is  involved."  It  was  not 
necessary  in  that  case  to  determine  as  to 
whether  a  mutual  industrial  Insurance  com- 
pany, under  our  statnte,  could,  by  contract, 
merge  itself  and  pass  all  of  its  assets  Into 
another  company;  nor  do  we  think  It  nec- 
essary to  decide  that  question  in  this  case, 
for,  conceding  that  the  assets  of  ttie  mutual 
Industrial  Insurance  Company  passed  or 
were  assigned  by  it  to  the  appellant  under  a 
valid  contract,  the  alleged  injuries  set  up  In 
appellant's  complaint  as  suffered  by  the 
Mutual  Industrial  Insurance  Company,  down 
to  paragraph  16,  were  not  such  assets  as 
could  be  assigned  under  our  statute. 

Tbe  injuries  as  alleged  to  the  Mutual  In- 
dustrial Insurance  Company  were  all  torts 
in  the  nature  of  slander,  libel,  malicious  pros- 
ecution, fraudulent  conspiracy  to  injure  and 
destroy  business,  etc.,  ete.  Actions  growing 
out  of  wrongs  of  this  nature  would  not  sur- 
vive, but  were  peculiar  to  the  Mutual  In- 
dustrial Insurance  Company,  and  died  when 
It  went  out  of  existence.  The  causes  of  ac- 
tion that  survive  are  assignable ;  those  that 
do  not  survive  are  not  assignable.  4  Cyc.  23. 
Now  the  causes  of  action  that  survive  are 
those  "for  wrongs  done  to  the  person  or  prop- 
erty of  another."  Section  6286,  Kirby'a  Di- 
gest Tbe  statute  means  injuries  of  a  physi- 
cal character  to  actual,  visible,  and  tangible 
property,  and  not  to  property  rights  or  In- 
terests which  in  their  nature  are  Invisible 
and  intangible.  For  example,  if  one  injures 
another  in  his  reputation  or  business  by  Ubel 
and  slander,  these,  by  the  express  terms  of 
the  statute  (section  62S6,  Klrby's  Digest),  do 
not  survive.  And  the  statute  (section  6285, 
supra)  by  analogy  has  generally  been  con- 
strued not  to  include  Injuries  or  wrongs  of  a 
kindred  nature,  such  as  malicious  prosecu- 
tion, conspiracies  to  Injure  another's  business 
and  Interests  In  property,  to  cheat,  defraud, 
etc.,  where  no  visible  personal  property  as 
such  is  affected.  To  illustrate  further,  where 
there  is  an  injury  by  trespass  to  tangible  per- 
sonal property,  same  being  damaged  or  de- 
stroyed, or  where  same  is  converted,  or 
where,  through  negligence,  the  visible  per- 
sonal property  of  another  is  injured  or  de- 
stroyed, In  all  such  cases  the  causes  of  ac- 
tion for  damages  resulting  from  such  wrongs 
or  injuries  survive,  and  are  assignable.  But 
injuries  that  are  not  of  a  physical  natoxe, 
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and  that  do  not  operate  npoo  or  affbct  tan- 
gible personal  propoiy,  as  dlsUnguiabed 
from  property  rl^ts  or  Intereeta,  do  iu>t  sar^ 
vlTC^  and  are  not  aaaignable.  Darls  t.  Nldb- 
ols,  S4  Ark.  868.  16  S.  W.  880;  Jobn  W. 
Fsrweil  &  Go.  t.  Wolf  et  aL,  00  Wis.  10, 
70  N.  W.  289.  71  N.  W.  109,  87  Ll  B.  A. 
138,  65  Am.  St  R^.  22,  and  caaea  tbereln 
cited.  It  follows  tbat  irtuteror  causes  of 
action  the  Mntoal  Industrial  Insarance  Com- 
pany had  against  appellee,  these  canses  of 
action  (conceding  that  same  were  well  plead- 
ed) grew  ont  of  torta  that  were  not  of  a 
physical  character,  and  whteh  did  not  Injnre 
the  Mutual  Industrial  Insurance  Company's 
tangible  property.  But,  on  the  contrary,  the 
torts,  as  set  forth,  were  in  the  nature  of  con- 
spiracles  to  Injure  and  destroy  the  Mutual 
Industrial  Insurance  Company's  property 
rights  and  Interests  In  business  by  libel,  slan- 
der, maUdoas  prosecution,  fraudulent  repre- 
sentations, and  kindred  wrongs.  Causes  of 
action  for  these  wrongs  did  not  anrrU^  and 
were  not  assignable 

[2]  The  allegations  contained  In  the  16th, 
17th,  and  18th  paragraphs  of  the  complaint 
do  not  state  any  cause  of  action  against  the 
appellees.  In  the  16th  paragraph  there  Is  a 
general  allegation  that  "defendants,  through 
malice  and  by  means  of  false  and  fraudu- 
lent promises  of  compensation  and  promotion, 
had  interfered  with  the  employes  of  plaln- 
tUT* ;  tbat  "defendants  had  succeeded  In  se- 
curing said  employes  to  leaTe  plaintiff  In 
breach  of  contract,  and  enter  the  employ- 
ment of  defendanta"  These  allegations  are 
not  suffident  to  state  a  cause  of  action  against 
appellees  for  causing  the  employes  of  appel- 
lant to  violate  their  contract  of  employment 
with  It  No  specific  contract  Is  set  up.  The 
names  of  no  employes  are  mentioned;  the 
means  and  methods  used  are  not  spedfled. 
No  facts  are  stated  that  discover  a  cause  of 
action.  The  same  may  be  said  as  to  the  al- 
legations concerning  policy  holders.  The 
17th  paragraph  alleges  that  "through  defend- 
ant's wrongs"  Nelson  "Joined  said  conspir- 
acy, and  brought  suit  against  plaintiff  In  the 
sum  of  ¥50,000."  But  tbe  "wrongs"  alleged 
are  not  set  forth.  The  18th  paragraph  does 
not  state  a  cause  of  action  against  appellees. 
It  charges  that  "Nelson  and  other  agents  be- 
gan another  canvass  of  plaintiff's  policy  hold- 
ers telling  tbat  plaintiff  had  another  big  suit 
against  It,"  etc.  If  this  allegation  was  In- 
tended to  state  a  cause  of  action  for  slander 
of  appellant's  hnslness,  or  malicious  prose- 
cution of  appellant  in  furtherance  of  a  con- 
spiracy, it  falls  far  short  of  stating  them. 
Such  general  allegations  as  contained  In  the 
above  paragraphs  could  only  be  met  by  gen- 
eral denials,  and  no  Issue  could  be  Joined  by 
such  pleadings. 

In  testing  tbe  sufficiency  of  a  pleading  by 
general  demurrer,  every  reasonable  intend- 
ment should  be  Indulged  to  support  It  "If 


the  facta  stated,  together  with  every  rea- 
sonable Infwence  therefrom,  constituted  a 
cause  of  action,  then  the  demurrer  should  be 
overruled."  Cazort  ft  McGehee  t.  Dunbar,  01 
Ark.  400, 121  8.  W.  270,  ud  cases  dted.  Bat 
the  complaint  here  does  not  state  any  facta 
to  show  cause  of  action. 

tS]  Therefmra,  tba  complaint  cannot  be 
amended  on  motion  to  make  more  spedflc. 
It  18  not  a  statement  of  a  cause  of  action  de- 
fectlTely,  but  a  failure  to  state  a  cause  of 
action  at  all.  Goodwin  t.  Boblnson,  80  Ark. 
636. 

The  Judgment  sustaining  the  demurrer  and 
dlamlBslng-  the  oon^»iaint  la  correct,  and  Is 
therefore  affirmed. 


THREES  T.  fflATB. 
(Supreme  Coart  of  Arkansas.    Nov.  10,  1018.) 

1.  Ihoictusnt  and  Znfobmation  U  125*)  — 
duplicitt. 

An  indictment  charging  that  aoeoBed  ford- 
bly,  etc.,  raped  and  assaulted  H.,  a  female  un- 
der tbe  age  of  16  years,  and  ravished  and  car- 
nally knew  her,  was  not  defective  as  charging 
both  rape  and  carnal  abuse,  as  carnal  abuse  is 
included  in  tbe  diarge  of  rape  when  the  female 
is  under  the  age  of  16  years. 

[Eld.  Note.— For  otber  caaea,  see  Indictment 
and  Information.  Gent  Dig.  |{  331-400 ;  Dec 
Dig.  i  125.*] 

2.  Griuinal  Law  (i  1166*)— Apfeait-Habu- 

.    LESS  EBBOB — OOAIXENOE  OF  GRAND  JUBOBB. 

Under  Kirby's  Digest,  §  2220,  giving  every 
person,  held  to  answer  a  critDioal  charge,  the 
tight  to  object  to  the  competency  of  any  oul> 
summoned  as  a  grand  juror,  on  tbe  ground 
that  he  is  the  prosecutor  or  complainant  upon 
any  charge  against  such  person,  and  providing 
that  if  the  objection  be  established,  the  person 
challenged  shall  be  set  aside,  where,  though  ac- 
cused moved  to  quash  the  indictment  because 
certain  grand  jurors  were  specially  interested  in 
hia  prosecution,  he  made  no  attempt  to  prove 
this  fact,  the  mere  fact  tliat  be  wag  afforded 
no  opportunity  to  challenge  such  jurors  was 
not  ground  for  reversal, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  3100-3162,  810T-3113; 
Dec.  Dig.  I  1166.*] 

3.  Cbimiwal  Law  (|  13?*)— Vbhub— Pbtition 

FOB  CHANOK— WiTHDBAWAI.. 

Wbere,  though  one  of  accused's  counsel,  in 
withdrawing  a  petition  for  a  change  of  venue 
before  the  court  acted  thereon,  did  so  without 
the  cMiseut  of  accused  or  bis  other  attorney 
and  in  their  absence,  because  of  information 
that  accused  would  be  lynched  if  he  was  re- 
moved from  the  county  jail,  the  court  did  not 
Imow  of  this  want  of  authority,  or  of  the  at- 
torney's motive,  and  the  trial  was  thereafter 
had  wiUiout  accused  or  his  other  attorney  re- 
questing a  ruling  on  the  petition,  their  fulure 
to  request  a  ruling  was  equivalent  to  a  with- 
drawal of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  253 ;  Dec  Dig.  S  18T.*] 

4.  Criminal  Law  (J  1166*)- Trial— Settino 
TiHK  FOR  Trial. 

While  a  criminal  case  should  not  have  been 
set  for  trial  in  accused's  absence,  no  ptejudice 
resulted  therefrom  where  the  trial  was  had  at 
the  time  set  without  any  request  for  additional 
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time  to  prepare  for  trial,  espeeiallr  as  a  trial 
misbt  be  had  without  any  Betting  ot  the  case. 

[Bd.  Note.— For  other  cases,  aea  Criminal 
Law,  Gent.  Dig.  «  8100-81Q2,  8107-8113; 

D«c  Dig.  I  im.*" 

5.  RaPB    (S  14*)— FOBOE— Ete8IBTA.ITCK  OVXB- 
COUB  BT  FkAB. 

If  a  girl,  claimed  to  have  been  raped,  fail- 
ed to  redat  or  to  make  oatcry  because  she 
feared  for  her  safety,  the  crime  was  against 
her  will,  and  was  rape,  and  hence,  the  conrt 
properly  modified  an  instruction  so  aa  to  charge 
that  it  was  her  duty  to  use  all  means  within 
her  power,  "consiatent  with  her  safety,"  to  pre- 
rtsnt  accused  from  aecomplishlag  hla  doigns. 

[Ed.  Mote.— For  other  eases,  ms  Bap&  Cent 
Dig.  I  18;  Dec.  Dig.  |  lAn  ' 

6.  BaPK  (I  69*)— iKSTBUCtlONB— GOITDUOr  OV 

Fkicaui. 

On  a  trial  for  rape,  where  it  appeared 
that  foUowing  the  act  diarged,  the  prosecutrix 
went  to  school  where  she  remained  during  the 
day  without  any  one  knowing  that  anything  hai] 
happened  to  her,  that  she  subsequently  volun- 
tarily met  accused  and  others  at  the  same 
plae^  and  had  aeznal  interconrse  with  them, 
and  that  she  made  no  lUscIosnre  of  what  had 
happened  onttl  it  was  discovered  that  she  was 
meeting  men  at  sudi  place  about  60  days  after 
the  alleged  rape,  it  was  error  to  refuse  instruc- 
tiona  that.  In  considering  whether  the  inter- 
conrse was  against  her  wm  or  with  her  consent, 
the  jury  might  consider  her  failure  to  make 
known  to  her  parents  and  others  the  wrong 
done  her,  and  also  her  subsequent  conduct. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {§  88-100;  Dec  Dig.  {  69.*] 

7.  Cbucinal  Law  (|  787*)  —  Instbuotions  ^ 
Failubi  ot  Aocubbd  to  Tbstift. 

Under  Elrby's  Digest,  {  3088,  making  any 
person  charged  with  crime  a  competent  witness 
at  his  own  request,  and  not  otherwise,  and  pro- 
viding that  his  failure  to  make  such  request 
shall  not  create  any  presumption  against  bim,  it 
was  error  to  refuse  an  Inatraction  that  it  was 
accosed's  privilege  to  testify  or  to  decline  to  do 
80,  and  that  his  failure  to  testify  was  neither 
evidence  nor  a  presumption  of  his  guilt,  and 
must  not  be  considered  in  detennining  his  guilt 
or  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  (1  1902,  1903;  Dec.  Dig.  8 
787.*] 

8.  CsnoNAZ.  Law  ({  1186*)  —  Appeal  —  Dzs- 

FOSmOK  OW  OaVBB— NBW  TBIAL. 

On  reversal  of  a  conviction  for  rape  be- 
cause of  errors  In  the  instructions,  where  the 
jury  found  by  their  averdict  that  accused  had 
sexnal  Intercourse  with  a  girl  who,  it  was  nn- 
disputed.  was  under  16,  the  state  wonid  be 
permitted  to  elect  to  have  accused  sentenced 
for  carnal  abuse,  if  It  saw  fit  to  do  so,  with- 
ont  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T^w,  Cent.  Ditc.  SS  3215^U,  8221,  8230; 
Dec  Dig.  I  1186.*] 

Appeal  from  Glrcnlt  Court;  Faulkner 
Coun^;  Ehigene  Laokford,  Judg& 

Robert  Threet  waa  conTicted  ot  rape,  and 
he  appeals.  Rerersed,  and  remanded  con- 
ditionally. 

Rob^  Threet,  pro  se.  Wm.  L.  Uoose, 
Atty.  Gen.,  and  John  P.  Streepey,  Asst  Atty. 
Oen.,  for  the  State.  ' 

SMITH,  X  The  appellant  was  indicted 
for  the  crime  of  rape,  convicted  and  sen- 


tenced to  death,  and  has  appealed  from  that 
Judsment  The  allegations  of  the  indictment 
are  as  follows:  "State  of  Arkansas  vs.  Rob- 
ert Threet  •  *  *  Faulkner  County  Cir- 
cuit Court  The  grand  jury  of  Faulkner 
county,  In  the  name  and  by  authority  of  the 
state  of  Arkansas,  accuse  Robert  Tbreet  ot 
the  crime  of  rape,  committed  as  follows: 
The  said  Robert  Tbreet,  In  the  county  and 
state  aforesaid,  on  the  first  day  of  Harcb, 
A.  D.  1913,  in  and  upon  one  Gertie  Holllnga- 
head,  a  female  under  the  age  of  16  yearsr 
forcibly,  violently,  and  feloniously,  did  rape 
and  assault  ber,  the  said  Gertie  Holllngs- 
bead,  tben  and  there  violently,  forcibly  and 
against  b^  will,  feloniously  did  ravish  and 
carnally  know.  Against  the  peace  and  dig- 
nity of  the  state  of  Arkansas.  J.  B.  Read, 
Prosecuting  Attorney.** 

[1]  Appellant  moved  to  quash  the  Indict- 
ment because  under  its  aUeentlons  be  was 
cbaiged  with  both  tbe  crime  of  rape  and 
carnal  abusa  Tbe  Indictment  8nfflclentl7 
cbaifies  tbe  crime  of  rape,  and,  where  it  is 
all«Ked  tbe  female  is  under  tbe  age  of  16 
years,  the  crime  of  carnal  abuse  Is  included 
In  the  charge.  A  ^mllar  indictment  was  ap- 
proved in  the  case,  of  Henson  t.  State,  70 
A^  267,  88  8.  W.  966,  wliera  it  was  said: 
"Carnal  knowledge  of  a  fonale  Is  neceesaij 
to  constltnte  rape;  and  wbm  the  female  ia 
nnder  16  years  of  age,  camal  abuse  la  in- 
cluded in  that  offense." 

[2]  Appellant  also  moved  to  quasb  Oie  in- 
dictment because  certain  members  of  the 
grand  jury  were  sped^ly  tntexested  In  the 
prosecution  against  him,  and  at  the  time  of 
his  indictmoit  be  was  confined  In  tite  com- 
mon jail  of  Faulkner  county,  and  afforded 
no  opportunity  to  challenge  sucb  persons 
from  serving  on*  tbe  grand  Jury  in  the  in- 
vestigation of  his  cue.  No  attonpt  was 
made  to  prove  this  allfication,  and  the  mere 
fact  that  appelant  waa  not  afforded  the 
opportunity  to  challenge  grand  jurors  is  not 
ground  for  reversal,  when  it  does  not  appear 
that  he  was  denied  tbe  benefit  of  some  right 
secured  by  section  ^20,  Klrby's  Digest  which 
gives  every  person  held  to  answer  a  crim- 
inal charge  the  right  to  object  to  the  com- 
petency of  any  one  summoned  to  serve  as  a 
grand  juror,  on  tbe  ground  that  "he  Is  the 
prosecutor  or  complainant  upon  any  charge 
against  such  person,  or  that  he  Is  a  witness 
on  the  part  of  the  prosecution,  and  has  been 
summoned  or  bound  in  a  recognizance  as 
such;  and,  If  such  objection  be  established, 
the  iKrson  so  challenged  shall  be  set  aside," 
SuUlna  V.  State,  79  Ark.  127,  95  S.  W.  158^ 
9  Ann.  Cas.  275;  Eastling  t.  State,  69  Ark. 
189,  62  S.  W.  684. 

[3, 4]  A  reversal  of  tbe  case  is  also  sought 
because  of  the  failure  of  the  conrt  to  grant 
appellant  a  change  of  venue,  and  because, 
also,  of  the  fact  that  the  court  set  the  cause 
for  trial  in  the  defendant's  absence.   An  ex- 
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amlnatttm  of  tStt  record  dlscloflee  tbe  follow- 
ing taxtBi  i^eUant  filed  a  petltton  for  a 
change  of  ventie  In  proper  form,  alleging 
that  be  could  not  obtain  a  fidr  trial  In  Faulk- 
ner connty  becatiae  of  tlie  inejadlce  of  the 
intaabltenta  of  that  connty  against  h*™.  HiXb 
petition  ma  cnpported  bj  the  affldavUs  of 
Geo^  Sbam  and  George  W.  Clark,  appellanf  s 
attoroejv^  and  two  other  dtlaens  of  that 
county.  These  afilantB  all  testlfled  In  cour^ 
and,  after  aetUng  oat  their  erldeoc^  the 
recoEd  omtalna  the  followlBg  redtal:  "Abont 
SO  minutes  after  the  above  testimony  was 
beard,  George  Shaw,  (me  of  the  attorneys  for 
the  defendant,  appeared  before  the  court  and 
stated  that  he  had  talked  with  the  mother 
of  the  defendant,  who  had  talked  with  some 
of  her  white  frlo^  and  eAw  was  now  of  the 
ophii<m  that  the  def«idant  would  get  better 
treatment  In  Faulkner  connty  Uum  anywhere 
else,  and  he  <Shaw)  stated  they  wished  to 
withdraw  tbe  petition  for  a  change  of  venu^ 
whicb  was  granted.**  The  trial  judge  there- 
upon made  a  notation  on  Us  docket  show- 
ing tho  withdrawal  of  this  motion,  and  at 
the  same  time  ordered  the  case  set  down  for 
trial  on  a  certain  day.  After  the  trial,  which 
resulted  In  appellants  convlctton,  he  filed  an 
aflldaTit  In  which  he  stated  that  Us  petition 
for  a  diange  (ME  venue  was  witbdrawn  by  one 
of  his  attorn^  In  his  absence  and  In  the 
absence  of  tbe  other  attorney,  and  that  he 
was  not  aware  of  this  action  until  after  the 
trial.  The  attorney  who  had  withdrawn  the 
petition  also  filed  an  aflldaTit  in  whidi  he 
■teted  that  be  bad  acted  without  tbe  consoit 
of  defendant  or  tbe  other  attorney,  and  In 
tbelr  absence,  and  this  action  was  takoi  be- 
cause of  information  he  bad  rectived  that 
appellant  would  be  lynched  if  be  was  remov- 
ed £i-om  the  Faulkner  county  Jail.  It  Is  not 
contended  that  the  court  was  advised  of  this 
want  of  authority,  nor  of  the  motive  which 
prompted  counsel's  action;  but  upon  the  day 
set  for  trial  all  parties  announced  ready  and 
tbe  trial  proceeded.  The  court  was  not  ask- 
ed to  make  a  ruling  upon  the  petltUm  for  a 
change  of  venue,  and  no  zeqaest  was  made 
for  additional  time  to  prepare  for  triaL  Un- 
der the  drcuDutancea  tbe  tellure  of  appel- 
lant or  his  counsel,  who  was  not  a  party  to 
ttie  withdrawal  of  this  petition,  to  ask  a 
rollng  on  tbe  petition  for  a  change  of  venue 
must  be  b^  equivalent  to  a  withdrawal  of 
tbe  petition  In  appdlant's  presrao6  And, 
notwithstanding  the  cause  should  not  have 
been  set  for  trial  in  appellant's  absence,  no 
prejudice  resulted  from  that  feet  as  addi- 
tional time  was  not  asked,  and  a  trial  might 
be  bad  without  any  aettlbg  of  a  case.  We 
conclude^  therefore,  that  no  error  was  c<mi- 
mltted  In  the  court's  failure  to  act  upon  the 
petition  for  a  cdtange  of  venu^  nor  in  setUng 
tbe  case  Cor  trial  In  defendant's  absence. 

[S,  9}  Appdlant  was  a  negro  man,  and  Ger- 
tie HoUingshead,  the  glri  alleged  to  have  been 
assaulted,  was  only  16  years  old,  and  there 
^leaxs  to  liave  beu  no  question  as  to  the 


fact  that  aiq;»ellant  bad  bad  sexual  intsr- 
oourse  vrlth  her.  ISut,  iriille  tbe  i^rl  testi- 
fied that  she  did  not  consent,  but  that  die 
was  put  In' tear  and  offered  all  tbe  resist 
ance  which  she  dared  to  offer,  she  also  tes- 
tified to  facts  which  tended  to  discredit  that 
statonent  Tbe  story  ttdd  by  tbe  girl  is  that 
tbe  assault  oocnrred  at  the  home  of  «  ne- 
gress  named  Lonvidia  Sims;  in  the  town  of 
Conway,  and  that  tbexe  were  a  number  of 
bouses  near  this  honse,  and  that  among  oth- 
ers who  lived  near  was  tbe  (dty  marshal  and 
the  constahla  That  the  negress  took  ber 
by  one  arm  and  tbe  appellant  hy  the  othw 
and  led  ber  to  a  bed  where  she  was  assault- 
ed, and  that  the  negress  was  in  the  house 
laughing  during  Ite  commission.  That  this 
occurred  abont  8  o'clock  In  the  morning, 
and  after  washing  tbe  blood  from  h«r  clothes 
she  went  to  school,  whne  she  remained  dor* 
Ing  the  day  and  no  one  knew  that  anything 
had  happ^ied  to  ber.  She  also  admitted 
that  she  had  snbseqaently  voluntarily  met 
ai^ellant  at  the  same  place  and  bad  sexual 
intercourse  with  him,  and  further  emitted 
that  she  had  bad  intercourse  vrith  a  number 
of  men,  both  white  and  black,  at  Louvlffia's 
hous^  and  that  Louvidla  bad  kept  the  mon- 
ey  wbldi  these  men  had  paid  her,  but  bad 
promised  to  buy  ber  some  fine  dresses  but 
had  failed  to  do  ao.  She  admitted  that  the 
intercourse  In  each  instence  was  bad  with 
her  permisslmi  except  on  the  occasion  when 
tbe  appellant  first  had  Intercourse  with  ber, 
and  on  another  occasion  when  a  negro  who 
had  no  bands  had  intercooree  with  her  forci- 
bly and  against  her  will.  It  appears  that 
tbe  girl  made  no  disclosure  of  what  bad  hap- 
pened until  it  was  discovered  that  die  was 
meeting  men  at  Louvldla's  place  about  00 
days  after  the  commission  of  the  alibied  as- 
sault 

At  tbe  trial  appellant  asked  the  following 
instruction:  "Ton  are  Instructed  that  it  was 
the  duty  of  Gertie  Holllngshead  to  use  all 
means  within  ber  power  to  prevent  tbe  de- 
fendant from  accomplishing  his  designs,  when 
said  alleged  assaqlt  was  made  upon  her,  and 
you  are  furtbw  Instructed  that  it  was  also 
ber  duty  to  give  alarm  and  make  an  outcry, 
wh^  she  first  learned  of  the  defendants  de- 
signs to  have  sexual  Intercourse  with  ber, 
and  It  Is  your  sworn  duty  In  this  case  to  con- 
sider her  failure  to  make  such  outcry  at  the 
time  said  alleged  assault  was  made  upon  ber 
by  tbe  defendant  In  this  case,  together  with 
all  the  other  Cacts  and  drcumstances  proven 
In  this  case." 

The  court  gave  this  instruction,  but  added, 
after  the  words  "to  use  all  the  means  within 
her  power,"  the  words  "consistent  with  ber 
safety."  Appellant  complains  of  this  modifi- 
cation, but  we  think  It  was  proper.  If  she 
failed  to  resist  or  to  make  outcry  because 
she  feared  for  her  safety  the  crime  was 
against  her  will  and  was  rape.  But  this  in- 
stmction  related  to  the  question  of  outcry  at 
the  time  of  the  commission  of  the  offense, 
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and  appellant  aAed  a  number  of  Instmctlons 
on  the  question  of  snbaeqaent  silence.  These 
tostrnctlona  were  to  the  effect  that,  In  con- 
stdering  the  qnestton  whether  the  Intercourse 
waa  against  the  will  of  the  said  Qertle  Hoi- 
lliU^ead,  or  with  her  consent,  the  jury  had 
the  right  to  consider  her  failure  to  make 
known  to  parents  or  other  persons  the 
wrong  done  her,  and  that  the  Jury  might  al- 
so consider  her  subsequent  conduct  In  con- 
nection with  all  the  other  facts  and  circum- 
stances in  proof.  None  of  these  instructions 
were  given.  The  court  bad  properly  permit- 
ted the  girl  to  explain  that  abe  bad  not  told 
of  the  assanlt  because  appellant  bad  said  at 
that  time  Oiat  be  would  Ull  ber  If  sbe 
told;  and  if  tbe  Jury  believed  tlie  statanent 
it  would  excuse  the  dlence.  But,  when  there 
is  a  question  as  to  whether  consoit  waa  giv- 
en, the  defendant  has  the  right  to  have  the 
Jury  told  that  tb^  may  oonsldeir  the  female's 
subsequent  silence  and  conduct  as  bearing  on 
that  question.  The  Identical  question  was  so 
decided  in  tbe  case  of  Jackson  v.  Stat^  82 
Ark.  71.  122  8.  W.  101. 

[7]  Appellant  asked  tbe  court  to  give  in- 
struction No.  8  which  reads  as  follows :  "Ton 
are  instructed  that  It  is  the  privilege  of 
the  d^endant  to  ^tlier  testily  in  bis  own 
behalf  or  decline  to  so  testify.  The  failure 
to  testify  is  neither  an  evidmce  of  bis  guilt 
nor  a  presumption  of  law  or  fact  of  his 
guilt  Such  fact  is  not  to  be  considered  by 
yon  in  determining  his  guilt  or  Innocence  in 
this  case." 

The  court  refused  to  give  this  instrucaon 
and  appellant  -saved  his  exceptions.  This  In- 
struction embodies  substantially  the  provi- 
sions of  section  3088  of  Klrby's  Digest,  which 
makes  any  person  charged  with  the  commis- 
sion of  crime  a  competrait  witness  at  his  own 
request  and  not  otherwise,  and  provides  that 
bis  failure  to  make  such  request  shall  not 
create  any  presumption  against  him.  This 
same  qnestlon  arose  in  the  case  of  People  v. 
Provost,  144  Mich.  17,  107  N.  W.  716.  in 
which  case  a  similar  Instruction  was  asked, 
based  upon  a  statute  of  that  state  substan- 
tially the  same  as  our  own.  The  authorities 
were  there  reviewed,  and  the  court  announced 
Its  conclusions  as  follows:  "(1)  It  is  not  er- 
ror for  the  court  on  its  own  motion  to  give 
such  a  charge  as  was  requested  In  this  case. 

(2)  That  the  court  Is  not  required  to  give  meh 
a  charge  In  the  absence  of  a  request  so  to  do. 

(3)  That  where  such  a  request  to  chai^  has 
been  made.  It  is  error  to  refuse  to  give  it" 
And  It  was  there  said:  "Where  such  request 
to  charge  has  been  made,  we  find  no  author- 
ity warranting  its  refusaL  The  contention 
of  respondent  in  this  case  is  founded  both 
upon  reason  and  authority.  A  respondent  Is 
protected  In  his  right  under  the  statute  to 
elect  not  to  testify.  A  jury,  upon  his  re- 
quest should  be  Informed  of  that  right  to 
prevent  the  creation  In  their  minds  of  any 


presumption  of  guilt  by  reason  of  bis  si- 
lence. The  court  was  in  error  in  refusing  to 
give  tbe  request  as  presented." 

[t]  For  the  errors  indicated,  the  judgment 
must  be  reversed;  but  as  the  jury  has  found 
by  its  vodlct  that  appellant  did  have  sexual 
intercourse  with  Gertie  Hollingshead,  and  as 
it  is  undisputed  that  she  was  at  the  time  un- 
dw  the  age  of  16  yeaiv  and  that  the  appel- 
lant is  therefore  in  any  event  gnll^  of  the 
crime  of  carnal  abuse,  the  state  may  elect 
if  it  sees  proper  so  to  do,  to  have  the  defend- 
ant brought  into  tbe  court  below  to  be  there 
sent^oed  for  ffiat  crime.  Unless  such  elec- 
tion shall  be  made  in  15  days,  tbe  cause  wilt 
be  remanded  for  a  new  trial. 


OUTCAtTLT  ADVERTISING  OO.  T.  TOTTNG 
HABDWABB  00. 

(Sumnma  Court  of  Aikanaas.   Nov.  10,  1918.) 

1.  Salzs  (I  28*)— OansB  voa  Goods— Ovfkb 

AND  AOCIPTAHCB — GANCILLATIO  N  BKTOBE 

AOCEPTANCX. 

Where  an  alleged  written  contract  for  the 
sale  of  goods  was  at  most  an  order  for  tbe 
goods  Buqect  to  tbe  seller's  acceptance,  It  was 
subject  to  cancellation  by  the  bnyer  at  any  time 
before  acceptance,  though  it  provided  uiat  it 
could  not  be  cancelled. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  44-48 ;  Dec.  Dig.  {  23.*] 

2.  PbINCIFAI.  and  AOBnT  (I  103*)— OSDEB  Foa 

Goods— AccxPiAHOX  bt  tbaveuho  Sales- 
man. 

Where  plaintiff's  agent,  who  took  a  writ- 
ten order  for  certain  goods  from  defendant,  was 
but  a  traveling  salesman,  and  there  waa  no 
proof  that  be  had  spedal  authority  to  bind  tbe 
seller,  his  authority  was  prima  facie  limited  to 
the  solicitation  and  transmission  of  orders,  and 
he  bad  no  authority  to  accept  an  order  on  tbe 
part  of  his  principal  so  as  to  effectuate  a  bind- 
ing contract 

[Ed.  Note.— For  other  cases,  see  Piindpal  and 
Agent  Cent  Dig.  H  278-^  353-3SO07; 
Bk  Dig.  {  103.*]  «-™-. 

3.  Saues  (8  53*)— Obdeb  fob  Goods— Aocxpt- 
ANCB — Question  fob  Jubt. 

Whether  an  order  for  goods  obtained  by 
a  traveUog  salesman  was  accepted  by  the  sdler 
before  cancellation  by  the  buyer  tAU  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Di^.  SS  14&-151i  Dec  Dig.  $  53.*] 

4.  Sales  (|  388*)— Fbaud— Falsi  Bxpbbbbh- 

TATIONS. 

Where,  in  an  action  on  a  contract  fw  the 
sale  of  goods,  defendant  pleaded  and  Introduced 
evidence  to  i^ove  that  plaintiff's  agent  obtained 
a  contract  by  falsely  representing  that  another 
had  sent  such  agent  to  defendant  requesting  de- 
fendant to  purchase  the  goods  for  tiieir;ioInt  use, 
the  court  properly  cbarged  that  If  plaintiff's  agent 
induced  defendant  to  make  the  contract  by 
fraud,  which  waa  material,  such  act  would  arold 
the  contract  and  plaintiff  could  not  recover. 

[Ed.  Note.r-For  other  cases,  see  Sales,  Gent 
Dig.  »  1108;  Dec.  Dig.  {  SSa*] 

6.  AXTEBATION  OF  INSTBUUBHTS  (|  4*)— GOlff- 

TBACT  OP  Sale— Terms. 

Alteration  of  a  contract  for  the  sale  of 
goods  by  the  seller,  so  as  to  require  the  pay- 
ment of   $2.08  inatead  of  $2.00  per  week,  was 
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•  mateilal  <nie  and  saffldent  to^vmatB  the  con- 
tract 

[Ed.  Note.— For  other  cajiea,  see  Alteratioo  of 
Instramentik  Cent  Dig.  SI  16i  17;  Dec.  Dig* 
S  4.*] 

Ai^eal  from  Oinnilt  Court;  Adcansas 
GonntT;  Ongene  Lankfoid,  Jtidse. 

Action  the  Oatcanlt  AdrertlsiDg  Com- 
pany against  the  Tonnff  Hardware  Compa- 
ny. Judgment  for  detendant,  and  plaintiff 
appeals.  Affirmed. 

The  appellant  sued  the  appellee  on  a  writ- 
ten contract,  alleging  that  appellee  was  In- 
debted to  It  in  the  snm  of  $108.16.  the  pur- 
chase price  of  certain  advertising  matter 
famished  by  the  appellant  to  the  appellee. 
The  appellee  denied  that  it  was  Indebted  to 
the  appellant  in  any  sum;  admitted  that  It 
had  signed  the  contract  in  suit ;  and  set  up 
that  appellee's  signature  to  the  contract 
through  Its  manager,  B.  P.  Young,  was  ob- 
tained through  false  and  fraudulent  repre- 
sentations of  the  agent  of  the  appellant, 
who  negotiated  the  contract  with  appellee- 
Appellee  further  set  up  that,  as  soon  as  it 
ascertained  that  the  contract  had  been  ob- 
tained through  the  fraudulent  representa- 
tions of  the  agent  of  the  appellant,  it  coun- 
termanded the  order  for  the  shipment  of 
the  goods  therein  mentioned,  but  that  ap- 
pellant, although  receiving  the  countermand, 
shipped  the  goods  anyway  to  the  appellee. 
The  appellee,  as  soon  as  the  goods  came, 
shipped  aame  back  to  the  appellant,  and  has 
never  heard  from  same  since.  The  Issue 
turned  on  whether  or  not  the  written  con- 
tract was  executed  by  the  manager  of  the 
appellee  through  the  fraudulent  repr^n- 
tatlons  of  the  agent  of  the  appellant,  with 
whom  the  order  for  the  goods  was  placed. 

The  an)dlant,  to  sustain  Its  cause  of  ac- 
tion. Introduced  the  witness  who  was  its 
traveling  salesman,  and  who  took  the  order 
for  the  goods  mentioned  Ih  the  contract  The 
witness  produced  the  contract,  and  testi- 
fied that  the  goods  mentioned  therein  had 
been  furnished  to  the  appellee,  that  same 
bad  not  been  paid  for,  and  that  the  amount 
of  the  purchase  price,  $108.16,  waa  past  due. 
There  was  a  provision  in  the  contract  to 
the  effect  that  same  coQld  not  be  canceled, 
and  also  to  the  effect  that  salesmen  were 
not  authorized  to  alter  the  contract  by  ver- 
bal agreement  The  contract  was  signed  by 
Young  Hardware  Company,  and  by  C  H.  El- 
liott, salesman.  The  manager  of  the  ai>- 
pellee,  B.  P.  Young,  testified  that  he  sign- 
ed the  order  introduced  In  evidence;  that 
EOliott,  the  traveling  salesman  of  the  ai>- 
pellant,  came  to  his  store  and  Induced  him 
to  sign  the  contract  by  representing  to  wit- 
ness that  McGeo^^e,  a  partner  of  appellee 
at  Haxen,  had  sent  blm  (Elliott)  over  there 
to  see  witness;  that  McGeorge  wanted  a 
portion  of  the  goods,  but  not  all  of  it,  but 
that  McGeorge  wanted  witness  to  buy  It 


and  to  let  him  (McGeorge)  use  It  too.  Two 
or  three  days  after  this,  witness  went  to 
Hazen,  saw  McGeorge,  and  told  him  that 
he  had  bought  the  advertising  matter  from 
appellant  for  him.  McGe<n'ge  said  he  did 
not  want  tt  Witness  told  McGeorge  that 
appellant's  agent  bad  represented  that  he 
(McGeoi^e)  had  sent  him  over  to  Stuttgart 
McGeorge  said  that  be  wouldn't  look  at  the 
stuff,  that  he  had  told  appellant's  agent  that 
he  had  some  postcards  that  be  would  not 
mind  having,  but  denied  that  he  had  made 
the  representations  to  appellant's  agent  that 
appellee's  manager,  R.  P.  Young,  claimed 
had  been  made  to  him  when  the  order  for 
the  goods  was  signed.  Witness  further  tes- 
tified that  appellant's  agent  had  represent- 
ed that  the  price  would  be  $2  a  week,  but 
that  afterwards,  when  he  came  back  after 
be  had  made  out  the  order,  the  price  was 
put  In  at  $2.08.  Witness  refused  to  sign  tt 
Then  the  agent  changed  it  back  to  $2.  The 
order,  as  it  now  appears  in  evidence,  shows 
that  the  price  was  afterwards  changed  to 
$2.08.  The  appellant  objected  to  the  above 
testimony  In  regard  to  the  representations, 
and  the  court  oveiruled  Its  objections. 

McGeorge  testifled  over  the  objections  of 
appellant  that  iie  did  not  make  the  repre- 
sentations; stated  that  he  had  told  the 
agent  of  aro^ant  that  nothing  in  his  line 
Interested  the  witness  at  alL  Appellant  du- 
ly excepted  to  the  ruling  ot  the  court  in  ad- 
mitting this  testimony.  Other  representa- 
tions were  set  up  but  no  objections  were 
saved  to  tbem,  and  It  Is  not  material  here 
to  set  them  out 

Witness  Young  further  testifled  on  behalf 
of  the  appellee  that  he  did  not  hear  from 
the  sibilant  In  regard  to  the  order,  or  get 
an  acceptance  of  it  before  he  canceled  it 
He  stated  that  about  the  time  for  appellant 
to  get  his  letter  canceling  the  order,,  they 
wired  that  they  had  shipped  the  goods.  Wit- 
ness thought  he  received  the  telegram  on 
the  26th.  He  bad  written  a  letter  cancel- 
ing the  order  on  the  2l8t  Witness,  ovec 
the  objection  of  appellant,  introduced  a  let- 
ter wrlttm  on  the  21st  of  March,  1810,  In 
which  he  bad  requested  appellant  to  cancel 
the  order,  giving  as  a  reason  that  appel- 
lant's agent  had  made  the  representations 
alleged.  Other  correspondence  was  intro- 
duced over  the  objection  of  appellant,  which 
Is  not  material  to  the  controversy,  and  un- 
necessary to  set  out. 

In  rebuttal  witness  0.  H.  ElUott  testifled 
that  he  acted  as  the.  traveling  salesman  of 
appellant  in  the  year  1910,  and  that  he  sold 
the  goods  and  took  the  contract  with  the 
appellee  in  controversy.  He  denied  the  mis- 
representations alleged  by  appellee;  stated 
that  he  called  on  the  Young  Hardware  Com- 
pany; "showed  the  service,  explained  how 
it  was  used,  and  they  thoi^t  well  enonj^ 
of  It  to  sign  the  order,"  which  witness  "ac> 
cepted  then  and  there." 
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The  conrt,  at  tbe  reanrat  of  the  appeUee 
and  over  the  objection  <tf  appellant;  In- 
strncted  the  Snrj  as  follows: 

1.  Yon  are  instructed  that  If  yon  find  that 
the  order  was  countermanded  hefore  It  was 
accepted  by  the  company  then  the  defend- 
ant would  not  be  bound  by  the  order,  even 
though  a  clause  provided,  "This  contract 
cannot  be  canceled." 

On  its  own  motion,  over  the  objection  of 
appellant,  the  conrt  also  gave  the  following: 
"Gentlemen  of  the  Jury:  This  Is  a  suit  by 
the  plalntUE  against  the  defendant  for  $108.- 
16,  on  a  certain  contract  which  they  set 
oat  In  their  complaint  and  Introduce  In  evi- 
dence In  this  case.  Now,  the  law  Is  that  a 
man  should  comply  with  his  contract  What- 
ever contract  he  makes,  he  shoold  comply 
with  it,  unless  there  is  some  reason  for  not 
doing  so — some  reason  of  law.  One  reason 
that  the  defendant  gives  for  not  complying 
with  this  contract  is  that  he  was  induced  by 
fraud  on  the  part  of  the  agent  of  plaintiff 
to  enter  Into  the  contract  If  you  find  from 
the  evidence  that  plaintiff's  agent  did  In- 
duce falm  by  fraud,  which  was  material  to 
the  terms  of  the  contract  to  enter  into  the 
contract,  then  the  contract  would  be  void 
and  the  plaintiff  could  not  r^ver.  The  de- 
fendant gives  another  reason  for  not  com- 
plying with  the  contract  and  that  is  that 
the  contract  was  changed  from  $2.00  per 
week  to  $2.08  per  week  for  the  year.  That 
would  be  a  material  change,  and  if  you  find 
from  tbe  testimony  that  the  plaintiff  or  its 
agent  did  change  the  contract  from  f2,00 
a  week  to  f2.08,  that  would*  be  such  a 
dumge  as  would  vitiate  It  and  they  cannot 
recover.  It  yon  find  that  Is  tme,  yon  are 
the  sole  Judges  of  the  weight  of  the  evidence 
and  the  credibility  of  tbe  witnesses.  The 
burden  of  proof  Is  on  the  plaintiff  to  make 
out  his  case  by  a  fair  preponderance  of  the 
testimony,  but  the  contract  being  shown, 
the  burden  Is  on  die  defendant  to  show  rea- 
sons why  It  or  he  should  not  comply  with 
the  contract". 

The  appellant  excepted  to  the  ruling  of 
the  court  in  giving  the  above  Instmctlon. 
The  exceptions  saved  at  tbe  trial  were 
brought  forward  In  a  motion  for  new  trial, 
which  was  overruled,  and  this  appeal  has 
been  duly  prosecuted. 

3.  M.  Brioe,  of  De  Witt  'or  appellant 
O.  M.  Young,  of  Stuttgart,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  1.  While  the  written  contract  speclfles  that 
same  cannot  be  canceled,'  the  contract  when 
taken  as  a  whole,  shows  that  It  was  but  an 
order  for  the  sale  of  goods.  The  case  is  con- 
trolled on  this  point  by  Toledo  Computing 
Scale  Co.  T.  Stephens,  D6  Ark.  606, 132  S.  W. 
926;  and  by  Lee  t.  Vaughn  Seed  Store,  101 
Ark.  68.  141  8.  W.  496,  87  L.  B.  A.  (N.  S.) 
852. 

[2]  Notwithstanding  the  testimony  of  ap- 
pellant's acuxt  the  trftTtiUng  nletmaii,  to  the 


^ect  ttiat  he  *^ccepted  the  contract  thai  and 
there,"  his  testimony,,  taken  togethw,  showed 
that  be  only  meant  that  he  accepted  the  or- 
der. Appellant's  agent  was  a  dramm«r,  or 
a  traveling  aaleaman,  and,  aa  was  held  in  Lee 
V.  Vaughn  Seed  Store,  supra,  in  the  absence 
of  special  authority  to  bind  his  principal,  « 
drummer  can  merely  solicit  and  transmit  or- 
ders, and  tbe  contracts  of  sale  do  not  be- 
come complete  until  the  orders  are  accepted 
by  hia  principal. 

[t]  It  was  a  question  for  ttae  Joiy,  under 
the  evidence,  aa  to  wh^lier  or  not  the  order 
ot  sale  vras  accepted  before  tbe  same  was 
countomanded  by  Hie  appeUea  In  Mei^ 
dianta'  BE<!hange  Go.  v.  8allia«n^  74  AA.  16^ 
84  8.  W.  786,  4  Ann.  Oaa.  966,  we  held  that 
an  order  for  a  Ull  of  goods  is  not  a  contract 
of  purchase  but  merely  a  propoaal  which  maj 
be  withdrawn  at  any  time  before  acceptance. 
The  conrt  properly  Instructed  the  Jury,  in 
instruction  No.  1,  on  the  Issue  of  whether  of 
not  the  order  was  accepted  before  the  same 
was  countermanded  by  the  appellee. 

[4]  2.  The  court  did  not  err  in  Its  charge  to 
the  Jury  on  the  issue  as  to  whether  or  not  the 
contract  was  signed  by  the  appellee  by  rea- 
son of  the  false  and  fraudulent  representa- 
tions of  the  agent  of  appellant  Appellee  al- 
leged In  its  answer  that  bnt  for  the  represen- 
tations of  appellant's  agent  set  up  In  the  an- 
swer, appellee  would  not  have  executed  the 
order  for  the  goods;  that  the  false  and 
fraudulent  representations  In  the  procure- 
ment of  the  contract  avoided  the  same,  and, 
farther,  that  appellant's  agent  "fraudulently 
obtained  the  signature  of  appellee  by  virtue 
of  the  false  and  fraudulent  representatioiis.'* 
In  French  &  American  Importing  Go.  v.  Belle- 
ville Drug  Co.,  76  Ark.  96,  86  S.  W.  836, 
we  held:  "In  a  suit  to  recover  for  goods 
sold.  It  Is  a  good  defense  that  the  order  for 
the  goods  was  procured  by  false  representa- 
tions, knowingly  made  by  plaintUTs  agent  as 
to  material  fact  with  the  intent  to  mislead 
and  which  misled  defendant  to  Its  Injury." 
False  and  fraudulent  representations  that 
are  about  a  material  ftict  which  was  the  in- 
ducement or  procuring  cause  of  a  contract 
will  avoid  the  same.  Here  the  alleged  rep- 
resentations, set  up  as  the  inducement  to  the 
contract  were  material.  The  appellee  had 
the  right  to  rely  upon  them. 

Appellant  to  sustain  its  contention  that 
the  court  erred  In  admitting  testimony  tend- 
ing to  show  false  representations  on  the  part 
of  appellant's  agent  and  also  erred  in  8at>- 
mlttlng  this  question  to  the  Jury  in  Its  In- 
strnctioo,  relies  upon  the  case  of  Oatcault 
Advertlshig  Co.  y.  Bradley,  106  Ark.  00,  150 
S.  W.  148.  That  case  was  disposed  of  upon 
the  theory  that  the  testimony  set  up,  as  an 
inducement  to  the  contract  was  in  the  nature 
of  parol  declarations  which  tended  to  con- 
tradict ar  rary  the  terms  of  the  writtoi  con- 
tract. The  question  aa  to  whether  or  not 
the  declaratlona  were  material,  and  whether 
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or  not  they  mra  tb«  cause  ot  the  contract, 
umX  as  to  whether  or  ziot  th^  were  frandn- 
lent  and  rellecl  apon  bj  the  aiveUee  In  pter- 
ins Into  the  contract  were  not  dlscnased  In 
that  cas&  Indeed,  from  the  atatonent  ot  the 
case.  It  does  not  appear  that  the  allied 
frandnlent  representations  were  made  for  the 
purpose  of  procarlng  the  contract,  or  that 
they  were  a  material  Inducement  to  the  con- 
tract If  ench  had  been  the  case,  the  testi- 
mony would  hare  been  competent  and  should 
have  been  admitted;  but  as  before  stated, 
the  court  did  not  dispose  of  the  case  on  tiiat 
theory.  An  examination  of  the  facts  of  that 
record  will  discover  that  the  cause  was  cor- 
rectly decided,  for  the  reason  that  the  answer 
did  not  set  np  the  alleged  representations  au 
a  material  inducement  to  the  contract,  and, 
farther,  for  the  reason  that  the  alleged  rep- 
resentations were  not  material  and  such  rep- 
resentations as  the  appellee  In  that  case  had 
the  right  to  rely  upon.  The  appellee  in  that 
case  did  not  have  the  right  to  rely  upon  the 
representations,  for  the  reason  that  the  op- 
portunity was  at  hand  for  ascertaining  the 
falsity  of  such  representations.  See  Garwell 
T.  Dennis,  101  Ark.  603,  143  S.  W.  136.  By 
inquiry  of  the  local  newspaper  the  appellee 
could  have  found  out  whether  or  not  the  rep- 
resentations were  false  before  he  entered  in- 
to the  contract  The  case,  for  the  reason  stat- 
ed, was  correctiy  decided,  but  the  questions 
now  under  consideration  were  not  discussed, 
and  therefore  tiiat  case  is  not  authority  for 
the  appellant's  contention  in  the  case  at  bar. 

[I]  The  court  correctly  told  the  Jury  that, 
if  the  contract  was  changed  from  $2  a  week 
to  $2.08  a  week,  tiiat  would  be  such  a  mate- 
rial change  as  to  vitiate  the  contract,  and 
there  was  testimony  to  warrant  the  submis- 
sion of  this  question  to  the  jury. 

We  find  no  error  in  the  record,  and  the 
judgment  la  affirmed. 


CABI/rON  T.  STATE. 
<Siiprane  Court  of  AtkanBaa.    Oct  20,  1913.) 

1.  CanoirAi.  Law  d  814*)— Tbzal— Inbtbuc- 

TIONS. 

Whether  it  is  proper  to  submit  to  the  jury 
the  questioQ  of  accused's  guilt  of  any  particular 
effenw  faielodeil  in  the  indictment  depends  on 
whether  there  is  evidence  which  would  justify 
a  conviction  for  that  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1S21, 1833, 1830, 18G0,  1865, 
18^  taao,  1979-1086,  aS87;  De^  ^ 

{  814.*] 

2.  HOHIOIDX  (I  809*)— TBiAi>-lNffntuoTions. 

In  a  prosecution  for  homicide,  where  there 
was  testimony  that  accused  shot  deceased  while 
the  latter  had  his  right  hand  on  the  shoulder  of 
his  brother  and  his  left  band  hangine  down  by 
bis  aide,  and  not  in  his  pocket  an  instruction 
that  the  killing  being  proven,  the  burden  of 
showing  an  excuse  was  on  accused  unless  tbe 
state's  evidence  showed  the  homicide  to  be  jus- 
tifiable or  the  offense  to  be  manslaughter,  is 
warranted  ;  the  evidence  t>eiog  sufficient  to  sup- 


port a  conviction  of  mnrder  fai  tbe  seocmd  de> 

gree. 

[Ed.  Note.— For  other  cases,  sm  Homicide, 
C^t^Dlg.  IS  649.  660,  6^-666;  De&  Dig.  i 

3.  Hoitaoini  (§  840*)— Afpe&X/— Habulebs  Eb- 

BOB. 

In  a  prosecution  for  homidde,  the  giving  of 
an  Instruction  casting  on  accused  the  burden  of 
showing  the  offense  to  be  less  than  murder  in  the 
second  degree  was  harmless,  where  accused  was 
only  convicted  of  manslaughter. 

lEd.  Note.^For  other  cases,  see  Homidde. 
Cent  Dig.  «  716-717.  720;  Dec  Dig.  |  840.*] 

4.  Cbzmznal  Law  (8  829*)— Tbial— Ihstbdo-  ' 

TIONS. 

Where  an  instruction  given  fully  covered 
that  requested  by  defendant,  the  refusal  of  de- 
fendant's request  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Orimioal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  {  829.*] 

6.  Cbihinal  Law  (8  830*)— ThiaI/— Imsteuo- 

TI0N8— Request. 

Where  accused  requested  the  court  to  in- 
atruct  on  involuntary  manslaughter,  but  did  not 
tender  a  correct  instruction,  he  cannot  complain 
that  the  court  did  not  grant  his  request  and 
the  reading  of  the  statute  defining  voluntai7  and 
involuntary  manslaughter  was  sufflciest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iggv,^Cent.  Dig.  88  2012,  2017;   Dec.  Dig.  8 

6.  WiTBESSES     (8  380*)— EXAMINATIOir-lM- 

PEACnMEKT. 

Where  a  witness  at  trial  gives  different  tes- 
timoay  from  that  before  the  grand  jury,  the  pros- 
ecutor, being  surprised,  may  examine  the  wit- 
ness as  to  bis  testimony  taken  before  the  grand 
jury  and  question  him  cMtcemlng  its  correct- 


[Ed.  Note,— For  other  cases,  see  Witnesses, 
Cent  Dig.  81 1210-1210:  Dec.  Dig.  f  380.*] 

7.  CaiMiNAL  Law  (8  1163*)- Tbiai*- Appeai,. 

As  Kirby's  Dig.  |  2390.  makes  it  discretion- 
ary whether  tbe  Jury  shall  be  allowed  to  sepa- 
rate, an  accused  cannot  complain  that  dnrmg 
an  Intermission  in  tbe  trial  a  separation  occur- 
red; no  showing  of  prejudice  being  made,  and 
it  appearing  that  up  to  the  time  of  the  separa- 
tion the  court  had  not  ordered  the  jury  to  be 
kept  together. 

[£id.  Note.— For  other  cases,  see  Criminal 
W,^Gent  Dig.  8$  309O-8099;  Dec  Dig.  8 

Appeal  from  Circuit  Court  Newton  Coun- 
ty; George  W.  Reed,  Judge. 

Columbus  Carlton  was  convicted  of  Invol- 
untary manslaughter,  and  he  appeals.  Af- 
firmed. 

Carlton  was  a  constable  In  Newton  coun- 
ty, Ark.  One  night  In  December,  1912,  there 
was  a  box  sapper  at  a  schoolhouse  for  the 
purpose  of  raising  funds  to  purchase  Chrl8^ 
maa  presents  for  the  children.  Some  women 
requested  Carlton  to  be  present  to  keep  the 
peac^  aa  th^  had  heard  fbat  a  number  of 
young  men  In  the  neighborhood  had  said  they 
had  ordered  whisky  and  had  also  said  th^ 
were  going  to  "can"  the  box  supper.  Carlton 
was  at  the  schoolbouaew  He  told  the  brotiier 
of  the  deceased  and  a  companion  that  it  any 
one  drunk  came  into  the  house  amongst  the 
women  and  children  he  would  arrest  them. 
Carlton  then  went  luto  the  schoolhouse,  and 


^^ir  ethsr  easas  sm  same  topic  and  sectton  NUMBBR  la  Dec.  Dig.  a  Am.  Dig.  K«r->l«.  Ssrlw  *  Rsp'r  Indsxas 
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aftiw  be  had  gone  the  deceased  remarked, 
•*B —  G- — *  he  could  not  arrest  him."  Eos- 
coe  Ban,  a  brother  of  the  deceased,  en- 
tered the  BChoolhoase  in  a  drunken  condition 
and  approached  the  stove,  aronnd  which  the 
women  and  children  were  gathered.  Carlton 
went  to  him  and  took  him  b7  the  shoalder 
and  led  him  or  pushed  him  out  of  the  room. 
The  deceased  followed  Carlton  and  bis  broth- 
er out  of  the  house.  When  deceased  got  out- 
side he  shored  appellant  loose  from  his 

hroUier  with  the  statement,  "No  G  d  

man  could  arrest  his  brother."  Deceased  put 
his  hand  either  In  his  right  hip  pocket  or  Into 
the  opening  of  his  bib  overalls,  with  the  re- 
mark, "Tou  G         d  s        of  a  b  , 

you  can't  arrest  me."  Carlton  drew  his  re- 
volver and  commanded  him  to  take  his  hands 
oat  of  his  pocket  or  to  pot  ap  his  bands. 
Deceased  repeated  the  statement  that  he  had 
made  to  Carlton  and  made  a  motion  a> 
thongh  to  draw  a  weapon.  The  rerolrer 
that  Carlton  had  waa  a  borrowed  raie,  with 
which  he  waa  not  very  well  acquainted.  The 
pistol  waa  out  of  r^alr  and  would  not  stand 
cocked.  Carlton  had  cocked  the  pistol  with 
bis  rl£^t  hand,  but,  bdiering  that  It  had 
not  caught,  be  took  hold  of  tb»  barrel  wiUi 
his  left  hand  and  cocked  It  again.  ^Hils  time 
he  Uit  it  catch,  and,  thinking  it  was  safely 
cocked,  he  took  his  thumb  off  the  hammer. 
The  hammer  immediately  fell,  firing  the  pis- 
tol, the  ball  of  which  passed  thnqgh  app^- 
lant's  finger  and  struA  the  deceased  in  the 
temple,  killing  him  Instantly.  Some  one 
grabbed  or  Jerked  the  appellant  around,  and 
the  pistol  was  again  discharged;  the  ball 
entoing  foundation  of  the  school  build- 
ing back  in  the  oivosite  direction  from  where 
appellant  had  been  fadng.  When  the  de- 
ceased was  picked  np  and  carried  In  the 
houses  his  knlfb  was  fbund  lylzv  npon  the 
ground  near  his  right  liand.  There  was  some 
dispute  as  to  whether  the  knifft  was  open  or 
closed.  Appellant  stated  Immediately  after 
ttie  pistol  was  fired  that  it  went  off,  but  that 
he  would  hare  bad  to  shoot  the  deceased 
anyway.  The  next  day  the  appellant  went  to 
the  county  seat  and  Toluntarlly  surrendered 
himself  to  the  sheriff. 

The  above  are  substantially  the  &dB  as 
they  were  developed  at  the  trial  by  the  tes- 
timony for  the  ampellant  There  was  testi- 
mony on  behalf  of  the  state  which  tended  to 
show  that  Carlton  said  to  the  deceased, 
"Hands  lapV  that  Carlton  drew  his  revolver 
and  brought  it  np,  holding  It  with  both  hands 
when  the  same  was  fired.  He  ssid  that  be 
did  not  aim  to  do  It  Deceased's  right  band, 
at  the  tlm^  was  on  his  brother's  left  shoul- 
der, his  left  hand  hanging  down  by  his  side, 
and  not  in  Us  pot^et  Witness  did  not  see 
him  making  any  effort  with  his  hands.  It 
was  shown  that  Carlton  said  that  he  shot  de- 
ceased accidentally.  It  was  also  shown  that 
he  stated  that  he  shot  htm  because  be  thought 
he  had  to  do  it  to  save  his  own  UfO.  He 
stated  that  be  shot  blm  because  he  did  not 


take  his  hands  out  of  his  po(dcet;  tliat  he 
thought  he  was  going  to  draw  something. 
The  appelant  was  tried  for  mnrder  in  the 
first  d^ree,  and  the  at>ove  Is  sabstantlally 
the  testimony  upon  which  he  was  convicted 
of  involuntary  manslaughter  and  sentenced 
to  two  yeuaf  imprisonment  in  the  state  pen- 
ItentEary. 

Among  other  instructions,  Ibe  court  gave 
the  following:  "(4)  The  killbig  being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation that  Justly  or  excuse  the  homicide 
shall  devolve  on  the  accosed,  unless  by  the 
proof  on  the  part  of  the  prosecution  it  is 
sufficiently  mf^nifani^  that  the  ofFense  commit- 
ted only  amounted  to  manslaughtw,  or  tbat 
the  accused  was  justified  or  ezcnsed  In  com- 
mitting the  homicide."  The  ai^dlant  object- 
ed to  the  giving  of  the  instruction,  and  also 
requested  the  court  to  modify  it  by  adding 
the  words,  "however,  if,  in  the  whole  case, 
you  have  a  reasonable  doubt  of  the  defend- 
ants guilt,  you  win  acquit  him,"  which  the 
court  refused. 

The  appellant  objected  to  tlie  court's  read- 
tug  the  section  of  the  digest  pertaining  to 
Tfduntary  and  involuntary  manalanghter, 
and  at  the  time  spedflcally  requested  the 
court  to  give  a  correct  charge  to  the  Jury  as 
to  the  law  of  involuntary  manslaucfhtor. 
which  -request  the  court  refused,  farther  than 
the  reading  of  the  section  of  Uie  statute  to 
which  the  appellant  duly  exc^>ted. 

The  appellant  requested  the  court  to 
charge  the  Jury  as  follows:  "I  duu^  you 
that  tile  Indictaawnt  oonstitntes  no  evidWe 
against  the  defendant;  It  Is  simply  the 
means  by  wbl(£  he  is  brought  into  court, 
and  should  not  be  considered  by  yon  evva  a 
dicumstance  against  him.  Upon  the  inter- 
position of  d^ndants  plea  of  not  guilty  to 
the  charge,  there  arises  the  legal  presump- 
tion that  be  is  innocent,  and  this  presom^ 
tion  is,  within  itself,  snffldrat  to  warrant  an 
aoqnittal  at  your  bands,  onless  overturned 
by  the  iffoo:^  and  remains  wltti  tlie  defend- 
ant as  a  complete  defense  until  it  Is  overcome 
by  legal  evidence  that  satisfies  your  minds 
beyond  a  reasonable  doubt  of  his  guilt"  The 
court  refused  this  prayer  for  instruction,  to 
which  appellant  excepted. 

The  court,  of  Its  own  moUim,  gave  the  fiOl- 
lowlng:  '"(8)  Tte  indictment  is  no  evidsnoe 
of  the  defendant's  goilt  It  Is  only  the  means 
of  bringing  tlie  defendant  Into  court,  and 
when  tills  is  done  It  has  served  its  purpose. 
(8)  The  defen&ant  la  presumed  to  be  inno- 
cent, and  this  presnmptlon  dings  to  him 
through  every  material  stw  of  the  trial  un- 
til overcome  by  competent  testimony  suffl- 
dent  to  convince  you  beyond  a  reasonaUe 
doubt  of  the  defendant's  guilt"  Aivellant 
complains  that  it  was  error  to  pmnit  the 
prosecuting  attorney  to  ask  tme  of  tiie  states 
witnesses  with  reference  to  what  he  testi- 
fied before  the  grand  Jury,  and  to  read  to 
him  in  the  preseoee  of  the  trial  Jury  from  a 
book  purported  to  be  the  minutes  ot  tiie 
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grand  Jury,  and  asking  fbe  witness  if  he  did 
not  testify  as  was  therein  written. 

The  record  shows  that  during  the  exami- 
nation of  the  witness  Walter  Waters,  be- 
cause of  a  rain  and  hall  storm,  the  trial  was 
suspoided  temporarily,  and  dnrli^  the  time 
of  snch  suspension  one  of  the  Jurors,  to  wl^ 
J.  N.  Davis,  without  the  knowledge  or, con- 
sent of  the  defendant,  left  the  courtroom  and 
was  gone  for  some  length  of  time,  and  was 
not  presmt  In  the  courtroom  when  the  court 
was  ready  to  resume  the  trial  and  the  fur- 
ther examination  of  the  witness,  and  did  not 
come  back  into  the  coartroom  until  after  a 
wait  of  some  mlnutea  Wherenpon  the  court 
adjourned  until  the  next  morning  at  T 
o'clock,  and  the  Jury,  being  held  together, 
were  placed  in  charge  of  3.  M.  Brlsco, 
special  deputy  sheriff,  who  was  spedfically 
sworn  as  required  by  law.  The  appellant 
makes  the  above  one  of  his  assignments  of 
error  in  the  motion  for  a  new  triaL 

Troy  Pace,  of  Harrison,  for  appellant 
Wm.  u  Moose,  Atty.  Gen.,  and  Jna  P.  Stree- 
p^,  Asst  Atty.  Oen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facte  as  above). 
[1-3]  I.  Appelant  contends  that  the  strongest 
force  of  tibe  testimony  on  behalf  of  the  state 
only  tends  to  show  that  appellant  was  guilty 
of  manslaughter,  and  that  therefore  the  court 
erred  In  giving  Instruction  No.  4. 

In  Allison  V.  State,  74  Ark.  444,  86  S.  W. 
409,  we  said:  "The  question  of  whether  It  Is 
proper  to  submit  to  the  Jury  the  question  of 
the  defeadant's  guilt  of  any  particular  grade 
of  offense  included  in  the  indictment  must 
be  answered  by  omsidering  whether  there  is 
evidence  which  would  Justify  a  ctniTictlon  for 
that  offense^" 

Under  the  testimony  in  this  CMe  on  behalf 
of  the  state,  the  Jury  would  have  been  war- 
ranted in  finding  the  defendant  guilty  of  at 
least  murder  In  the  second  degree.  The  court 
therefore  did  not  err  in  submitting  to  the 
Jury  the  issue  of  app^nf  s  guilt  or  innocence 
of  the  crime  of  murder  in  the  second  "degree 
One  of  the  wltneesea  testified  that  appellant 
shot  Barr  while  the  latter  had  his  right  hand 
on  the'  shoulder  of  his  brother  and  his  left 
hand  hanging  down  by  his  side,  the  same 
not  b^ng  In  Ids  pocket,  and  that  Barr  was 
making  do  effort  with  either  hand.  This  testi- 
mony waa  snfllctent,  if  bdieved  by  the  Jury, 
to  have  warranted  the  Jury  in  returning  a 
verdict  of  at  teast  murder  In  the  second  de- 
gree, and  therefore  there  was  no  error  In  the 
glTliw  of  InstmeUon  No.  4.  See  AlUson  t. 
State,  supra.  Moreover,  the  instruction,  even 
if  improper,  was  not  prejudicial  because  the 
verdict  of  tiie  Jury  was  for  the  lowest  grade 
of  homicide  included  in  the  indictment. 

[4]  The  court  gave  an  Instruction  on  rea- 
sonable donbt  whidi  fully  covered  the  modl- 


flcation  sE&ed  by  appellant,  and  it  ms  there- 
fore not  error  to  refuse  this  modification. 
See  Petty  v.  State,  76  Ark.  616-fil7,  89  S.  W. 
46S. 

[I]  II.  The  appellant  requested  the  court  to 
give  a  correct  instruction  on  involuntary 
manslaugbter,  but  did  not  present  what  be 
considered  a  correct  instruction.  He  cannot 
complain,  therefore,  that  the  court  did  not 
grant  his  request  The  reading  of  the  stat- 
ute defining  voluntary  and  involuntary  man- 
slaughter without  a  more  specific  request  of 
appellant,  setting  forth  his  prayers  for  In- 
structions, waa  sufficient  Scoggln  v.  State, 
159  S.  W.  211. 

The  court  in  Its  instructions  8  and  9,  fully 
covered  the  matter  presented  by  appellant's 
prayer  as  to  the  presumption  of  innocence, 
and  there  was  therefore  no  error  In  refusing 
such  prayer. 

[I]  Where  a  witness  at  the  trial  gives  dif- 
ferent testimony  from  that  testified  by  him 
before  the  grand  Jury,  the  prosecuting  at- 
torney, being  surprised  by  such  testimony, 
may  read  or  have  the  witness  read  his  testi- 
mony taken  before  the  grand  Jury  and  may 
question  him  concerning  the  correctness 
thereof.  Derrick  v.  State.  92  Ark.  237-239, 
122  S.  W.  606.  See^  also,  Davidson  v.  State, 
Ua  S.  W.  1103. 

[7]  III.  The  separation  of  the  Juror  from 
his  fellows  while  the  trial  was  temporarily 
suspended  during  the  thunderstorm  Is  not 
shown  to  have  been  prejudicial  to  the  rights 
of  the  appellant  This  separation  took  place 
before  the  court  had  exercised  Its  discretion 
to  keep  the  Jurors  together.  At  the  time  the 
Juror  separated  himself  from  the  other  Jurors, 
the  court  had  not  concluded  to  keep  them 
together  and  had  not  at  that  time  placed 
them  in  charge  of  the  bailiff  with  directions 
to  ke^  them  together  with  spedflc  inatroc- 
tions  not  to  allow  them  to  separate.  The 
record  shows  that  at  the  time  the  Juror  sepa- 
rated himself  from  his  fellows,  he  was  under 
no  instructions  of  the  court  not  to  do  so,  and 
therefore  violated  no  instructions  of  the  court 
in  80  dcdng.  No  testimony  was  offered  to 
show  that  the  Juror,  white  absoit  from  his 
fellows,  was  gull^  of  any  cmduct  prejudicial 
to  appellant 

■  It  is  within  the  discretion  of  the  court  to 
allow  the  Jurors  to  separate  or  to  keep  them 
t(«ether  (Kirby^  IHg.  |  2890),  and,  as  Che 
court  had  not  exercised  Its  discretion  to  ke^ 
them  t(%ether  at  the  time  the  conduct  of 
the  Juror  here  complained  of  occurred,  the 
burden  was  upon  the  defendant  to  ah9w  that 
the  Juror  was  reposed  to  Improper  influraices. 
See  Reeves  v.  State,  84  Ark.  072,  106  S.  W. 
OiS. 

The  record  is  free  from  errors  prejudicial 
to  anieUant,  and  the  Judgmoit  must  there- 
fore he  affirmed. 
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ST.  LOmS,  I.  U.  &  S.  BT.  Oa  T.  GBEBN. 
(Supreme  Court  of  Ai^naas.   Nor.  24»  19130 

1.  CaKRIEBS     (8  2S»*)— TlOKKTS— Statutoet 
Regulations. 

Under  the  statutes,  a  persoa  who  goes  to  a 
railroad  station  for  the  piuDose  o(  becomiog  a 
passencer  on  a  train,  but  is  given  no  opportu* 
nit;  to  purchase  a  ticket,  has  the  rlgtit  to  board 
the  train  as  a  passenger  without  a  ticket. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  974,  975;  Dec  Dig.  8  239.*] 

2.  Cabbiehh  (S  246*)— Action  fob  Injubiks— 
sutficienct  of  evidence. 

In  an  action  for  personal  injuries,  evidence 
held  to  show  that  plamdS  before  attempting  to 
board  a  train  was  given  no  opportonitj  to  pur^ 
chase  a  ticket, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §fi  1275,  1284,  12m;  Dec.  Dig.  8 
246.*] 

3.  Oakbxxbs  (8  847*)— Action  fob  lHJnBiE»— 
QuBEmoN  FOB  Joey— CoNiBiBUTOBT  Naau- 

GBNCB. 

A  passenger's  attempt  to  board  a  moving 
train  is  not  necessarily  negligence,  that  being  a 
question  for  the  jur;  on  all  the  circumstances 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  {S  1346, 18S0-1386, 1388-1397, 1402 ; 
Dec.  Dig.  I  347.«] 

4.  CABBIEBa    (8  287*)— PABSBHaBES— Takiho 
OP  PASSEROBBa. 

Where  defendant  railway  denied  an  intend- 
ing passenger  the  opportunity  to  purchase  a 
ticket,  and  when  he  attempted  to  board  a  train 
turned  him  back  and  directed  him  to  purchase 
a  ticket  at  the  office,  it  owed  him  the  duty  of 
giving  him  a  further  reasonable  time,  and  where 
mjury  resulted  from  not  doing  so  It  was  liable, 
unless  the  passenger's  own  negligence  oontribut- 
ed  thereto. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig. -88  1154-11&9.  1161-1166;  Dec  Dig. 
§  287.*J 

5.  Appeal  and  Erbob  <8  1086*)— Actions  fob 
IwjCBiEe— Instructions. 

Where  an  instruction  in  an  action  against 
a  carrier  for  personal  injuries  should,  on  the 
iMiies  and  evidence,  have  been  as  to  the  car- 
riei's  duty  to  wait  long  enough  for  the  i>asBen- 
ger  to  get  a  ticket  after  having  denied  him  the 
opportunity  to  do  so,  an  instruction  on  the  or- 
dmary  duty  to  hold  a  train  a  reasonable  time  for 
passengers  to  board  it  was  not  prejudicial, 
where  the  juir  necessarily  understood  it  to  re- 
late to  its  failure  to  hold  it  long  enough  to  en* 
able  him  to  get  a  ticket 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4220;  Dec  Dig.  8  1066.*! 

6.  Appeal  and  Ebbob  (|  1064*)-^Aoiioir  fob 

Irjubies. 

In  an  action  for  injuries  from  attempting 
to  board  a  moving  train,  which  DlaintiS  had  the 
right  to  do  without  a  ticket  after  having  been 
denied  the  opportunity  to  purchase  one,  an  in- 
struction that  if  she  was  told  by  defendant's 
ticket  agent  to  get  on  the  train  she  could  rely  on 
such  direction,  provided  she  took  no  more  risk 
in  so  doing  thanjin  ordinarily  prudent  person 
would  have  token  under  the  circumstances,  tak- 
en as  relating  to  the  direction  given  by  the 
agent,  was  not  prejudicial;  and  it  was  imma- 
terial that  the  proof  did  not  Bbow  who  the  pei^ 
son  in  the  ticket  office  was. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4219,  4221-4224;  Dec 
Dig.  I  1064.*] 


7.  Gabriebs  a  317*)— AcTiOM  foe  Iitjubzeb— 

AUUIBSIBILITT. 

In  a  passenger's  action  for  injuries  In 
boarding  a  moving  train,  the  fact  that  defend- 
ant's claim  agent,  standing  on  the  rear  end  of 
the  train  and  in  a  position  to  assist  plaintiff 
in  boarding  the  train,  advised  her  to  do  so  and 
offered  to  lielp  her  waa  admissible  on  the  ques- 
tion of  plaintiff's'negligencc 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  81  12B5,  129T-1»»;  Dee.  Dig.  1 
317.*] 


8.  Tbial  (§  194*)— Action  foe  Iitjueies— Iit- 
STRucnoifs— Goktributobt  Neolioencb. 
lu  a  passenger's  action  for  Injuries  in 
boarding  a  moving  train,  an  Instruction  that  If 
plaintiif  was  told  by  defendant's  agent  to  get  on 
she  might  rely  on  such  direction,  provided  she 
took  no  more  risk  In  so  doing  than  a  prudent 
person  would  have  taken  under  the  circum- 
stances, and  that  plaintiff  to  recover  must  have 
been  free  from  negligence  was  not  objectiona- 
ble as  giving  her  the  absolute  right  to  rely  up<m 
such  direction  so  as  to  take  the  issae  of  con- 
tributory negligence  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  413,  436,  439-441«  446-464,  4S6-466; 
Dec  Dig.  8  194.*] 

Appeal  ttom  Glrcnlt  Coart,  WUte  Couitr; 
Bugene  Lankford  (on  excbange).  Judge. 

Action  by  Hazel  Green  agaliiBt  the  St.  Loo- 
la,  Iron  Mountain  &  Southern  Hallway  Com- 
pany.  Judgment*  tor  plaintUE,  and  defendant 
appeals.  Affirmed. 

E.  B.  Klnsworthy  and  T.  D.  Crawford,  both 
of  Little  Rock,  and  P.  B.  Andrews,  of  Hel- 
ena, for  appellant  S.  Bmndldge^  of  Searcyt 

for  appellee. 

MCCULLOCH,  a  J.  The  plaintUT,  Mrs. 
Hazel  Oreen,  lived  at  Eensett,  Ark.,  a  small 
town  on  deioidant'a  line  ot  railroad,  and 
went  to  ttie  station  one  day  to  take  passage 
on  a  regular  passenger  train,  and,  In  at- 
tempting to  board  the  train  after  it  was  put 
in  motion  to  leave  the  statton,  she  was 
thrown  down  and  received  personal  injuries, 
compensation  tor  which  she  seeks  to  recov- 
er In  Cbia  action.  Her  contention  Is  that  she 
went  to  the  station  about  30  minutes  before 
the  train  was  due  according  to  schedule,  and 
applied  tor  a  ticket,  but  failed  to  get  one, 
and  had  no  opp<ntanlty  to  purchase  a  ticket; 
and  when  the  train  rolled  In  she  offored  to 
board  the  train,  but  was  rinsed  admittance 
by  the  trainman  standing  at  tba  steps  of  the 
coach,  and  was  directed  to  go  back  to  the 
tl<^t  office  for  a  ticket;  that  some  one  in 
dtiarge  ot  the  ticket  otUee  told  her  to  go  and 
get  on  the  train;  and  that  she  attempted  to 
board  the  train  as  It  moved  out  of  the  sta- 
tion and  fell  and  received  personal  injuries. 

Her  testimony  tends  to  support  that  con- 
tmtlon.  Her  statement,  as  abstracted  here 
by  defendant's  counsel,  Is  as  follows:  "I  went 
to  the  depot  at  Kensett;  I  got  there  Just  as 
the  train  pulled  In;  I  tried  to  buy  a  ticket  at 
the  ticket  office  but  it  was  closed;  I  wait 
back  to  get  on  the  train,  and  the  auditor 
said,  Ticket  please.'   I  said,  'I  am  going  to 


•For  other  osaes  see  same  topic  and  secUon  NUUBBE  in  Dec.  Dig.  4  Am.  Dig.  K«y-No.  Series  A  Rep'r  laden* 
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Judaonla,'  He  said,  'Let  me  see  jont  ticket' 
I  said,  'I  hare  no  tl<ftet'  He  said.  *Yoa  can- 
not board  the  train  wlthoat  a  ticket*  I  said, 
The  ticket  ofllce  Is  dosed.'  He  said.  *Go 
back  and  set  a  ttdcet*  He  said  I  would  have 
idmty  ctf  time  to  go  and  buy  a  ticket,  and  I 
wait  batik  to  get  a  ticket  I  went  to  the  col- 
ored waiting  room,  and  some  one  directed  me 
around  to  the  other  window,  and -I  rapped  on 
the  window  there.  A  man  was  In  there,  and 
I  said,  *I  want  a  ticket  to  Jndsonia.'  He 
said,  1  cannot  sell  you  a  ticket,'  and  for  me 
to  go  on  and  get  on  the  train.  I  went  out- 
side of  the  depot  and  had  Just  taken  a  few 
steps  when  the  conductor  or  some  of  the  em- 
ployes hollered,  'Ail  aboard!'  and  I  ran.  The 
train  had  started  Tery  slowly;  two  employes 
of  the  raOroad  were  standing  on  the  rear 
platfbnn  ot  the  coadi,  and  <me  of  them  said. 

on,  and  I  will  help  yon.*  I  reached  up 
wlfb  my  right  hand,  and  extended  my  left 
band  to  th»  man  up  there;  I  canght  hold 
with  my  right  band  to  the  rail  and  reached 
for  him  with  my  left  hand.  The  train  made 
a  bnmp ;  it  had  not  gone  far,  and  was  mor- 
ing  slowly,  and  as  I  went  to  fall  he  readied 
for  me,  but  he  did  so  too  lat^  and  be  only 
caught  my  purse  as  it  flew  np.  I  fiell  on  the 
tra^,  and  the  rail  struck  me  on  the  back  of 
the  neck."  She  testlfled  further  as  to  Che  ex- 
tent of  her  Injuries,  but  as  there  la  no  con- 
tention tiiat  the  verdict  is  exceastve,  her  tea- 
tbnooy  on  that  point  need  not  be  stated. 

The  testimony  adduced  by  the  d^lendant 
totda  to  establish  an  altogether  different 
state  of  the  case,  tar,  U  accepted  as  true,  it 
shows  that  the  plaintiff  had  an  opportunity 
to  buy  a  tid»t  If  She  had  come  to  the  station 
in  time,  and  that  she  ftiled  to  do  that  but 
came  up  as  the  train  was  in  motion  leaving 
the  station,  and  negligently  attempted  to 
board  It  Th^  agoits  In  cbuge  of  the  ticket 
office  testified  that  they  kept  the  office  open 
acoorcUi^  to  the  rules  of  the  company  until 
the  train  rolled  in,  and  that  they  were  both 
compelled  thm  to' go  out  and  look  after  the 
baggage.  The  agent  or"  employ^  who,  plain- 
tiff claims,  stood  on  the  rear  platform  and 
told  her  to  get  on  and  offered  his  assistance, 
was  tiie  claim  agait  of  defendant,  who  was  a 
passenger  on  the  train  that  day.  He  testi- 
fied that  he  was  stending  on  the  tear  plat> 
form,  and  whoi  he  saw  plaintiff  running  he 
remarked  to  others  stuidSng  near  that  a 
lady  was  about  to  try  to  get  on,  and  that  as 
she  attonpted  to  climb  aboard  he  offered  as- 
sistances but  that  she  fell  in  the  attunpt 

It  is  contended  <m  behalf  of  defendant  that 
the  evidence  is  not  snfficirait  to  suatein  the 
TenUct,  and  to  support  ta  that  view  it  is  ar- 
gued that  lAaintlff  was  not  a  passenger,  and 
that  tte  aomnto  of  the -company  did  not 
owe  ha  any  du^  save  the  negattve  one  of 
doing  nothing  to  injure  her  while  she  was 
attempting  to  board  the  train. 

[1}  That  contention  is  not  a  sound  one,  for 
under  tite  atatutee  of  fliia  ateto  a  person  who 
goes  to  the  station  of  a  railway  company 


for  the  purpose  of  becosiing  a  passenger, 'but 
Is  given  no  opportunity  to  purchase  a  tl^et 
has  a  light  to  board  the  train  as  a  passenger 
without  a  ticket  8t  L.  A  S.  F.  B.  Go.  v. 
Blythe,  94  Ark.  163,  126  S.  W.  886,  29  L.  B. 
A.  (N.  S.)  299.  In  a  later  case  we  said: 
"One  who  has  no  opportunity  to  comply  with 
rules  requiring  the  purchase  of  a  ticket  can- 
not be  said  to  have  violated  such  rules,  and 
cannot  be  denied  the  right  to  ride  on  that 
ground.  Where  no  such  opportunity  is  given, 
one  may  become  a  passenger  without  havli^; 
purchased  a  ticket ;  and,  when  he  Is  refused 
admittance  to  the  train,  or  Is  ejected  from 
the  train  under  such  circumstances,  the  com- 
pany la  liable  for  the  damages  whldi  result" 
St  L.  S.  W.  By.  Co.  V.  Hammett  98  Ark. 
418.  186  S.  W.  191. 

[2]  The  first  question  which  arises  In  this 
case  is  whether  the  plaintiff  was  glvoi  an  op- 
portunity to  purchase  a  ticket,  and.  if  she 
was  not  given  such  <Q)portunlty,  the  furOier 
question  arises  whether  or  not  It  constituted 
negligence  on  her  part  to  attempt  to  board 
the  train  while  It  was  in  motion.  The  evi- 
dence is  snffldatt  to  sustain  tiie  verdict  on 
both  of  those  Issues.  Plaintiff  testified  that 
she  came  to  the  station  in  plenty  of  time  to 
procure  a  tieket,  and  had  no  opportnni^  to 
purdiase  one;  that  she  attempted  to  board 
the  train,  and  was  sent  back  to  the  office  for 
a  tldcet  with  the  assurance  that  she  would 
have  time  to  do  so ;  that  she  wait  back  to 
the  office  tor  that  purpose  but  failed  to  get 
a  tidcet,  and  before  she  could  return  and 
reach  the  train  It  wu  in  motion.  Now.  It 
these  facts  were  true,  it  established  her  right 
to  board  tiie  train  as  a  passenger,  provided 
she  could  do  so  in  the  exercise  of  ordteary 
care  tor  her  own  safety— «uch  care  as  an  or- 
dinarily prudent  person  would  exerdse  under 
the  same  circumstances. 

[3]  Her  attempt  to  board  the  moving  train 
did  not  necessarily  constitute  negligence. 
That  was  a  question  tor  the  determination 
of  the  Jury  under  all  the  facta  and  clreum- 
atenoes  of  the  case  as  cBtabUahed  by  the  evi- 
dence. "An  attempt  by  the  paasenger  to 
board  a  rallvray  train  while  it  is  passing  a 
place  at  which  it  should  stop  to  enable  him 
to  board  it,  or  at  which  it  has  tailed  to  stop 
a  reasonable  time  for  him  to  get  on,  will  not, 
as  a  mattw  of  law,  be  considered  a  negli- 
gent act  unless  Qie  attending  drcumstances 
so  clearly  Indicate  that  he  acted  imprudently 
or  raahly  that  reasonable  minds  could  talrly 
arrive  at  no  other  conclusion,  and  that,  In 
the  absence  of  circumstances  leadtag  to  such 
a  condusion,  the  Question  whether  the  act 
was  neg^gent  should  ordlnuily  be  left  to 
the  jury."  3  Hutchinson  on  Carriers  (3d 
Ed.)  {  1182. 

The  testimony  tends  to  show  that  the  train 
was  rannlng  very  slowly  at  the  time  plaintiff 
attempted  to  board  it,  and.  according  to  her 
testimony,  the  claim  agent,  who  was  stand- 
ing on  the  rear  platform  with  other  persons, 
told  her  to  get  on  and  offered  to  heU>  her. 
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The  claim  agent  blmself,  who  was  Introduced 
as  a  witness  the  defendant,  testifled  that 
he  offered  to  help  her.  Under  those  circum- 
stances, it  cannot  be  said,  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of  negli- 
gence in  attempting  to  board  the  train  slow- 
ly moTing  out  from  the  station.  It  was  a 
matter  about  which  reasonable  minds  could 
draw  dlfterent  conclusions  and  therefore 
made  a  case  for  the  determination  of  the 
Jury.  The  court  was  therefore  correct  In  re- 
fusing to  take  the  case  from  the  jury  by  a 
peremptory  Instruction  In  defendant's  favor. 

Error  Is  assigned  in  the  action  of  the  court 
in  giving  an  Instruction  containing  the  fol- 
lowing statement:  "It  Is  the  duty  of  de- 
fendant to  hold  its  train  a  reasonable  lei^th 
of  time  before  moving  the  same,  and  you  are 
instructed  in  this  connection  that  a  reason- 
able time  Is  such  time  as  a  'person  of  ordi- 
nary care  and  prudence,  under  the  clrcnm- 
stances,  should  be  allowed  to  take;  and  If 
you  find  from  the  evidence  that  the  def«id- 
ant  has  failed  In  Its  duty  in  this  respect,  and 
the  plaintiff  was  injured  thereby,  then  your 
verdict  will  be  for  the  plalnCUE,  unless  she 
was  guilty  of  contributory  negllgaice."  It 
Is  Insisted  that  this  instruction  is  abstract 
and  therefore  moneons  because  the  undis- 
puted evidence  is  tliat  the  train  waited  at 
the  statlcm  a  reasonable  length  of  tlm^  and 
for  this  reason  there  was  no  evidence  upon 
which  to  base  the  Instrnctlon.  It  is  true  that 
there  is  no  controversy  over  the  fact  Qiat  the 
train  waited  at  the  station  long  enough  to 
give  an  oi^rtunity  to  passengers  to  board 
it  The  instruction  was,  in  a  sense,  abstract 

[4]  But  If,  as  contended  by  the  plaintiff, 
th^  had  denied  her  an  OK>ortunl<7  to  pro- 
care  a  ticket  and  when  she  attempted  to 
board  the  train  the  servant  of  tbe  company 
turned  her  back  and  directed  her  to  go  to  the 
office  and  purchase  a  ticket  then  the  com- 
pany owed  her  the  further  dnty  of  giving 
her  a  reasonable  time  within  which  to  pur- 
chase the  ticket  and  retnm  to  the  train  and 
boaid  It  FaUing  to  do  that,  they  faUed  to 
discharge  the  duty  which  the  company  owed 
to  her  as  one  who  was  offering  lierself  as  a 
passei^r,  and  they  are  responsible  for  any 
injury  which  resulted,  unless  the  plaintifrs 
own  act  of  ni^Ugmce  contributed  to  tbd  In- 
Jury. 

[I]  The  instrnctlon  oo^t  to  bare  been  di- 
rected to  this  state  of  case  rather  than  to 
the  ordinary  duty  of  train  (^ratives  to  hold 
the  train  a  reasonable  Ittigth  of  time  for 
passengm  to  board  it  But  we  think  this 
inaccura<7  in  the  instruction  was  not  a  ma- 
terial one.  The  Jury  necessarily  understood 
it  to  rdate  to  their  failure  to  hold  the  train 
a  loigth  of  time  sufficient  to  enable  her  to 
get  a  ticket  and  board  the  train.  The  In- 
struction, therefor^  is  not  prejudicial  on  ac- 
count of  Its  tauccuracy. 

[•1  The  next  assignment  relates  to  instruc- 
tion No.  6  given  at  the  Instance  of  the  plaln- 
tiS,  as  followi:  "U  the  plalntur  was  orders 


ed  or  directed  by  the  agent  of  the  defendant 
to  get  on  the  train,  she  had  a  rl^t  to  rely 
upon  said  advice  or  direction,  provided  she 
took  no  more  risk  In  getting  on  the  train 
than  a  prudent  person  would  have  taken  un- 
der the  circumstances."  Counsel  for  defend- 
ant a^e  that  this  instruction  had  reference 
to  the  alleged  direction  or  advice  glvoi  by 
the  claim  agent  standing  on  the  rear  of  the 
train,  and,  as  he  had  nothing  to  do  with  the 
operation  of  the  train,  his  conduct  In  that 
respect  was  beyond  the  scope  of  his  author- 
ity and  therefore  did  not  bind  the  company. 
Plaintiff's  counsel  insist  on  the  other  band, 
that  this  instruction  related  to  the  advice  or 
direction  given  to  her  by  the  person  In  the 
ticket  office.  If  It  relates  to  the  alleged 
statement  of  the  person  In  the  ticket  office 
to  plaintiff,  then  It  can  only  be  construed  to 
refer  to  plaintiff's  right  to  board  the  train 
without  a  ticket  and  not  to  the  question  of 
her  care  or  negUgence  in  boarding  the  train. 
In  that  view  of  the  cose  the  instruction 
could  not  have  beai  prejudicial,  for,  regard- 
less of  any  reliance  upon  the  advice  or  direc- 
tion of  the  person  in  the  ticket  office,  If  she 
was  denied  an  opportunity  to  buy  a  ticket 
she  had  a  right  to  board  the  train,  provided 
she  could  do  so  in  the  exercise  of  due  care 
and  was  guilty  of  no  negligence  In  attempt- 
ing to  do  so.  Nor  is  It  material  that  the 
proof  does  not  show  who  the  person  In  the 
ticket  office  was,  because  if  she  went  there 
to  buy  a  ticket  and  no  one  was  there  who 
could  sell  her  one.  It  Is  immaterial  whether 
the  person  who  made  this  statemoit  to  ber 
had  authority  or  not  to  act  for  the  company, 
because,  as  before  stated,  the  question  is 
whether  she  was  denied  the  r^ht  to  pur- 
chase  a  ticket  So,  in  that  view  of  the  case^ 
the  instruction  could  not  have  had  any 
harmful  effect 

[7,  I]  On  the  other  hand.  If  the  instruction 
be  treated  as  relating  to  the  dalm  agent  its 
harmful  effect  is  not  apparent  It  would 
have  been  correct  for  tile  court  to  tell  the 
Jury  that  in  testing'  the  question  of  plain- 
tiff's negligence  in  attempting  to  board  the 
train,  they  had  the  right  to  consider  the  fact 
that  a  person  or  persons  standing  on  the 
rear  end  of  tiie  train  and  in  a  position  to  as- 
sist her  in  boarding  it  advised  or  directed 
ber  to  board  It,  and  offered  to  help  her. 
That  fact,  If  It  ezlated,  woa  saffldent  to  In- 
fluence a  poson  of  reasonable  prudence  and 
therefore  should  have  been  considered  by 
the  Jury  In  determining  whethw  the  plain- 
tiff was  guilty  of  negligence  In  attempting  to 
board  the  train  under  those  drcumstancea. 
It  was  not  correct  to  say.  as  a  matta  of 
law,  that  the  plaintiff  had  a  right  to  rely 
upon  that  advice  or  direction,  but  when  it 
is  observed  tliat  the  court  »>upled  this  state* 
ment  with  the  further  proviso  that  the  plain- 
tiff most,  in  order  to  recover,  be  found  to 
have  been  free  from  n^Ugence  In.  boarding 
the  train*  It  Is  obrlons  tiiat  the  court  did  not 
mean  by  this  to  UOl  tiie  Jury  tiiat  the  plain- 
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tiff  had  the  abeolnte  tight  to  rely  upon  the 
asBoranca  Implied  by  the  inTltation  or  di- 
rection to  attempt  to  climb  aboard.  It  is 
unimportant  whether  or  not  the  person  who 
gave  the  direction  was  an  agent  of  the  com- 
pany with  authority  to  act  In  that  retard, 
for,  if  the  person  who  offered  the  advice  was 
In  a  position  to  render  such  assistance,  this 
was  a  c&cnmstance  for  the  jury  to  consider 
In  testing  the  plaintiff's  conduct  It  la  evi- 
dent from  other  instructions  given  by  the 
court  that  It  was  not  intended  by  this  In- 
struction to  take  away  from  the  Jury  the 
question  of  contributory  negligence  on  the 
part  of  the  plaintiff  In  attempting  to  board 
the  train,  or  to  declare  the  law  to  be  that 
plaintiff  had  the  right  to  rely  upon  advice 
or  direction  given  to  her  by  some  other  per- 
son. If  that  lntm>retatlon  bad  been  placed 
upon  the  Instruction  at  the  time,  the  court's 
attention  should  "have  been  called  to  it,  and 
an  opportunity  given  to  make  it  clearer,  and 
,for  this  reason  we  are  constrained  to  inter- 
pret the  instruction  aa  it  seems  to  have  been 
Interpreted  In  the  trial  b^ow.  The  other 
instructions  given  correctly  submitted  the 
issues  to  the  jury,  and  we  are  of  the  opinion 
that  the  refusal  of  the  court  t6  give  others 
requested  by  defendant  was  not  preJudidaL 

Upon  the  whole,  we  think  that  the  case 
was  fairly  tried,  and  that  the  Judgment 
should  be  affirmed. 

It  Is  90  ordered. 


WABDEN  At  ox.  T.  MIDDLBTON  et  al. 
(Supreme  Court  of  Ariunsas.   Not.  17,  1913.) 

1.  Afpeax  ANn  Ebbob  (S  697*)— Bboobd— Bha 
ov  Exceptions— Evidence. 

A  bill  of  exceptions  recited  that  "plaintlffB, 
to  snstaia  their  cnuse,  introduced  the  xollowiug 
evidence"  giving  the  testlmODy  of  plaintiffs'  wit- 
nesses, and  then  recited  **the  plaintiffs  here  close 
their  case  and  the  defendants,  •  •  •  Intro- 
dnced  the  following  evidence"  setting  oat  the  tes- 
timony of  defendants'  witnesses,  and  farther  re- 
cited *'tbe  defendants  here  annomiced  that  they 
had  clcned  their  evidence  In  this  case,  where- 
upon plaintiff  introduced  the  following  witnesa 
in  rebnttal,"  foHowed  by  further  evidence  for 
plaintiffs  after  which  the  bill  recited  "the  plain- 
tiffs here  announced  that  they  had  dosed  their 
evidence  in  this  caae,  and  the  court  gave  the 
following  InstructionB.*  ffeM,  that  the  HIl  show- 
ed by  implication,  that  it  contained  all  of  tbe  ev- 
idence in  the  case,  thoogh,  then  was  no  expaess 
statement  that  it  did  so. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  IS  2918-2927;  Dec.  Dig.  B 
e»7.*3 

2.  Saus  (I  347*)— AonoN  fob  Pbioe-^De- 

ranSIS—MlSRBPBBaENTATIOR. 

If  the  parcfaaser  was  induced  by  false  and 
tnudnlent  statements  by  the  seller  which  were 
relied  on  by  the  parchaser  to  purchase  a  jack, 
and  execute  bis  note  therefor,  and  the  parchaser 
was  injured  by  such  false  representations  in  that 
the  Ja^  did  not  breed  as  represented,  the  seller 
could  not  recover  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales^  Oent 
Dig.  IS  962-972;  Dec.  Dig.  |  347.*] 


a  Saiss  (^  891*)— Actions  by  Pxtbohabeb— 
Dauagbs  vob  Misbepbbsentationb— Rioht 
OF  AonoN. 

Where  the  purchaser  of  a  Jack,  ai>on  dis- 
covering the  falsity  of  representations  with  re- 
spect to  it,  offered  to  retain  it  and  rescind  the 
contract  he  could  sue  Uie  seller  for  all  damages 
sustained  by  reason  <hC  sudi  fraudulent  mtsxepre- 
sentations. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  Si  UlO-1127;  Dea  Digri  391.*] 

4.  Saub  (S  359*)— Action  fob  Pbicb— Sttffi- 
oiBNCT  of  Evidence— Pabties  to  Contbact. 

Evidence  in  an  action  on  a  note  given  by 
defendant  and  bia  wife  for  the  purchase  price  of 
a  jack  purchased  from  pl^tiff  Md  not  to 
show  that  defendant's  wife  was  interested  la  the 
purchase  of  the  animaL 

[Ed.  Note.— For  other  cases,  see  Salea^  Gent 
Dig.  S8  611.  1066-1069;  I>ee.  Dig.  {  859.*] 

5.  Husband  and  Wir  (|  16e*)--C!oNmA,CT8 

OF  WIFB— BiNDINO  EfFIOT. 

A  married  woman  was  not  personally  lia- 
ble Ml  a  note  executed  by  bvr  for  her  husband's 
acconunodation,  which  was  given  for  the  pur- 
chase price  of  a  Jade  in  which  she  had  no  in- 
terest 

[Ed.  Nota- For  otiier  cases,  see  Husband  and 
Wife,  Gent  Dig.  H  eoS-AES  ;  Dee.  Dig.  }  1S6.*] 

Appeal  from  Olrcnlt  Oonrt,  OarxoU  Coun- 
ty; Joa.  8.  liUiplM,  Judge. 

Action  by  Joa^  Hlddleton  and  others 
against  Hal  Warden  and  wU&  From  a  Judg- 
ment for  plalntiffB,  defendanta  appeaL  Af- 
flrmea  as  to  defendant  named  and  reversed 
and  dismissed  as  to  Ms  wife. 

Appellees  sued  appellants  on  a  promissory 
note  alleged  to  have  been  given  them  for 
the  purchase  price  of  a  jack.  Appellants' 
answer  admitted  the  execution  of  the  note 
and  that  it  was  given  for  the  purchase  price 
of  the  Jack.  They  allege  that  they  were  in- 
duced to  purchase  the  Jack  from  appellees 
by  reason  of  false  and  fraudulent  represen- 
tations of  the  appeUee  3.  V.  Middleton  that 
he  would  warrant  that  the  Jack  would  get 
only  bla<^  and  bay  colts.  Appellants  also 
allege  that  appellant  Inez  Warden  was  a 
feme  covert  at  the  time  she  signed  the  note, 
and  is  not  liable  on  said  note.  Appellant 
Hal  Warden  testified:  "My  wife,  Inez  War- 
den, and  I  both  signed  the  note  sued  on, 
which  was  given  for  the  purchase  price  of 
a  Jack  which  I  bought  from  appellees.  My 
wife  was  not  interested  in  the  purchase  of 
the  Jack  and  only  signed  the  note  for  my  ac- 
commodation. I  bought  the  Jack  in  the  lat- 
ter part  of  February,  1911,  from  appellee  J. 
V.  Middleton  at  his  house.  I  told  Mr.  Mid- 
dleton that  if  he  would  warrant  and  guaran- 
tee the  Jack  to  get  or  sire,  only  black  or 
bay  colts,  I  would  give  him  the  sum  of  $350 
provided  he  would  take  my  note  for  said 
sum  due  17  months  after  date.  Mr.  Middle- 
ton  replied  that  he  would  warrant  or  guar- 
antee tbat  the  jack  would  get  or  ^re,  only 
black  and  bay  colts.  Upon  such  representa- 
tions and  warranties,  I  agreed  to  purchase 
the  Jack,  and  executed  my  note  to  appellees 
for  the  agreed  sum,  due  17  months  aftet 
date.   He  asked  my  wife  to  sign  the  note 
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with  me,  and  I  also  asked  her  to  sign  It  as 
a  favor  to  me.  She  was  not  interested  in 
the  purchase  of  the  jack.  The  reason  I 
wanted  the  note  payable '  17  months  after 
date  was  that.J  knew  that,  by  the  time  the 
note  became  due,  the  colts  sli^d  by  the  jack 
would  prove  whether  they  would  be  black 
or  bay  colts.  The  Jack  was  blue  In  color, 
and  practically  all  the  colts  sired  by  him 
during  the  season  of  1911  took  after  the 
jack  in  color,  and  none  of  them  were  black 
or  bays.  I  then  told  Mr.  Mlddleton  about 
the  jack  not  coming  up  to  the  warranty  and 
told  him  that  I  would  not  pay  for  It  The 
jack  Is  of  no  value  to  me,  and  I  would  not 
have  agreed  to  pay  any  price  for  blm  if  I 
had  known  that  his  colts  would  take  his 
color.  The  jack  is  worthless  to  me,  and  I 
offer  to  return  him  to  appellees.  I  pub- 
lished a  notice  in  a  newspaper  tn  the  coun- 
ty, warning  all  persons  not  to  purchase  my 
note,  as  it  Is  without  conslderatiou  to  me." 
Other  testimony  was  Introduced  by  appel- 
lants tending  to  corroborate  the  testimony  of 
appellant  Warden  as  to  the  guaranty  or  war- 
ranty by  appellee  that  the  Jack  would  only 
sire  black  or  bay  colts. 

J.  y.  Mlddleton,  one  of  the  appellees,  testi- 
fied: "Appellant  Hal  Warden  saw  the  jack 
and  examined  him  before  he  purchased  him. 
He  knew  that  the  jack  was  blue,  with  a 
black  stripe  down  his  back.  I  did  not  repre- 
sent to  aK>eIlant  Hal  Warden  that  the  jack 
would  only  sire  black  or  bay  colts,  and  did 
not  give  him  a  warranty  to  that  effect.  The 
jack  had  sired  colts  of  other  colors,  and  Hal 
Warden  had  seen  some  of  these  colts  and 
knew  that  they  were  not  black  or  bay." 

The  jury  returned  a  verdict  for  appellees 
for  the  amoont  sued  for,  and  the  case  1b  here 
on  appeal. 

Jaa.  P.  Fancher,  of  Berry vUIe,  and  Wade 
H.  James,  of  Eur^a  Springs,  for  appellants. 
Festus  O.  Butt,  of  Eureka  Spiinga,  for  ap- 
pellees. 

HABT,  3.  (fiftet  stating  the  facta  as 
above).  [1]  It  is  first  contended  by  counsel 
for  appellees  that  the  judgment  should  be 
affirmed  because  the  bill  of  exceptions  does 
not  affirmatively  show  that  It  contains  all  of 
the  evidence.  The  bill  of  exceptions  recites 
the  following:  "The  plaintiffs  to  sustain 
their  cause  introduced  tbe  following  evi- 
dence: (Then  follows  the  testimony  of  plain- 
tiffs' witnesses.)"  It  then  redtes :  "The 
plalntifFs  here  close  their  case,  and  the  de- 
fendants, to  sustain  the  issue  on  their  part, 
introduced  the  following  evidence ;"  and,  aft- 
er setting  out  the  testimony  of  tbe  witnesses 
for  the  defendants,  the  bill  of  exceptions  con- 
tains this  statement:  "The  defendants  here 
announced  that  they  had  closed  their  evi- 
dence in  this  case;  whereupon  plaintiffs  in- 
troduced the  following  witnesses  In  rebut- 
tal." Tben  follows  the  testimony  of  two 
witnesses  for  tbe  plaintiffs.  The  bill  of  ex- 
cepttons  then  redtea:  "Tbe  plaintifCs  here 


annonnoed  that  they  had  closed  their  evi- 
dence in  this  cause,  and  tbe  court  gave  the 
following  instmctlQnB,  numbered  from  1  to 
7."  Tbe  bill  of  exceptions  then  recites  that 
the  d^ndants  offered  the  following  In- 
structions, which  were  refused  by  the  court 
The  refused  InstructlonB  are  then  set  out 
Thus,  it  will  be  seen  the  bill  of  exceptions 
sets  out  the  evidence  that  was  introduced  by 
the  parties,  and  follows  this  by  tbe  instruc- 
tioDS  given  and  refused.  We  are  of  tbe  opin- 
ion that  it  shows  inferentlally,  and  by  natu- 
ral implication  from  the  language  used,  that 
it  contains  all  the  evidence;  and  this  ia 
sufficient.  Mitchell  v.  Young,  80  Ark.  441, 
97  S.  W.  454,  7  I/.  R.  A.  (N.  S.)  221,  U7 
Am.  St  Rep.  89,  10  Ann.  Cas.  423 ;  Overman 
T.  State,  49  Ark.  364,  5  S.  W.  G88;  Thomas 
V.  Hinkle,  35  Ark.  450;  Leggett  t.  Grim- 
mett,  36  Ark.  496. 

[2]  The  court,  at  tbe  request  of  appellees, 
gave  the  following  instruction:  "If  you  find 
from  a  preponderance  of  the  evidence  tba^ 
by  false,  fraudulent  statements  made  by 
plaintiff  to  the  defendant  that  the  defend- 
ant relying  upon  said  alleged  statements  so 
made  by  the  plaintiff  was  induced  to  pur- 
chase from  the  plaintiff  the  Jack  in  question, 
executing  his  note  therefor  for  a  stipulated 
sum,  and  you  find  from  a  preponderance  of 
the  evidence  that  said  alleged  statementt 
were  made  by  plaintiff  to  defendant,  and 
were  relied  upon  as  true  when  In  truth  they 
were  false,  and  the  defendant  was  Injured 
thereby,  then  you  will  find  the  issues  for  tbe 
defendant" 

Counsel  for  appellants  Insist  that  the  court 
erred  In  giving  this  instruction,  and  also 
erred  in  refusing  to  give  certain  instructions 
asked  by  them  on  the  question  of  warranty; 
but  we  cannot  agree  with  them  in  their 
cont^tion.  In  the  case  of  Winter  v.  Bandel, 
30  Ark.  362,  the  court,  In  discussing  a  sim- 
ilar contention  in  regard  to  the  false  and 
fraudulent  warranty  of  certain  insolvent' 
notes,  said:  "Where  there  is  a  false  war- 
ranty which  contains  elements  of  fraud,  and 
deceit  In  it,  the  party  has  bis  election  to  af- 
firm the  contract  and  sue  upon  the  breach 
of  warranty,  or  repudiate  it  offer  a  return 
of  all  which  was  received  under  It  and  to 
rescind  and  sue  for  damages.  Chitty  on 
Contracts,  366,  369;  Chitty's  Pis.  137  (mar- 
gin); Dougl.  21;  2  East,  446;  2  Starkie,  162. 
"In  this  case  there  was  an  offer  to  rescind, 
and  if  there  was  fraud,  the  plaintiffs  below 
thereby  placed  themselves  in  position  to 
sue  for  full  damages,  regardless  of  the  value 
of  the  insolvent  notes."  See,  also,  Plant  v. 
Condlt,  22  Ark.  264;  Weed  t.  Dyer,  63  Ark. 
159,  13  S.  W.  592. 

[3]  In  the  present  case,  appellants  offered 
to  return  the  jack  and  rescind  the  contract; 
and  if  there  was  fraud  practiced  upon  them 
by  appellees,  they  have  placed  themselves 
In  a  position  to  sue  for  full  damages.  This 
issue  was  submitted  to  tbe  Jury  In  the  in- 
structions gLveu, 
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At  tbe  leQneBt  of  appelleea,  the  court  al- 
so gave  the  following  Instractlon:  "As  to 
Inez  Warden,  if  you  find  that  she  was  not 
interested  In  the  purchase  of  the  Jack,  but 
was  merely  an  accommodatlGn  security  on 
said  note,  then  she  could  not  be  bound  on 
said  note,  and  It  could  only  bind  him,  U 
you  should  find  him  liable." 

[4]  Counsel  for  appellants  excepted  to  the 
giving  of  this  instruction  for  tbe  reason 
that  there  was  no  evidence  tending  to  show 
that  appellant  Inez  Warden  was  Interested 
in  the  purchase  of  said  Jack.  In  this  posi- 
tion, we  think  he  is  correct  It  will  be  noted 
that  the  instruction  was  given  at  the  re- 
quest of  appellees.  The  only  testimony  giv- 
en on  this  subject  is  that  of  the  appellant 
Hal  Warden,  and  his  testimony  was  not  ob- 
jected to  by  appellees.  He  testlUed  that 
his  wife  was  not  interested  In  the  purchase 
of  the  Jack,  and  only  signed  the  note  given 
for  its  purchase  price  as  an  accommodation 
to  himself.  There  is  nothing  in  the  record 
tending  to  contradict  his-  testimony  in  this 
regard. 

[S]  Therefore  tbe  undisputed  evidence 
^ows  that  she  was  a  married  woman  at 
tbe  time  she  signed  tbe  note,  and  that  it 
was  not  made  for  her  debt  nor  about  a  mat- 
ter for  which  she  could  bind  herself  person- 
ally. Hardin  v.  Jessie,  103  Ark.  246,  146 
S.  W.  409;  McCarthy  v.  People's  Savings 
Bank,  156  S.  W.  1023.  In  the  case  of  Har- 
din V.  Jessie,  supra,  the  court  held:  "When 
a  married  woman  has  only  limited  pow- 
ers of  contract,  as,  for  example,  only  in 
connection  with  her  separate  estate  or  busi- 
ness, Uie  burden  of  proof.  In  an  action  seek- 
ing to  enforce  her  liability,  Is  upon  the 
plaintiff  to  show  that  the  contract  was  one 
she  had  the  power  to  make." 

It  follows  that  the  judgment  against  Hal 
Warden  will  be  affirmed,  and  the  Judg- 
ment against  Inez  Warden  will  be  reversed; 
and,  tbe  case  having  been  fully  developed, 
the  cause  of  action  against  her  will  be  dis- 
missed. 


SCHOOL  DIST.  NO.  66  v.  JACKSON. 
(Soptems  Court  of  Arkansas.    Nov.  24,  1813.) 

1.  Schools  and  School  Distbiots  (|  S6*)  — 
School  Boabdb— OoNraAcrs. 

Members  of  a  board  of  school  directors 
have  no  power  to  ■  act  individually,  and  it  is 
only  when  convened  and  acting  together  as  a 
board  that  tbey  represent  and  bind  the  district 
by  their  acts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  IMatilcti^  Cent  Dig.  i  189;  Dea  Dig. 
I  SflL*] 

2.  Schools  and  School  Distbiots  (i  135*)— 

EWPLOTMKNT  OF  TEAOHEBS— RATDTIOATIOIf . 
Wbers  plaintifl  began  teaching  under  a 
contract  invalid  because  not  entered  into  by  the 
school  board  met  and  acting  together,  but  the 
two  directors  who  signed  the  contract  knew 
tiiat  she  had  begun  to  teach  and  acquiesced 
therein  for  seven  weeks,  the  greater  part  of  the 


term,  and  the  other  director  who  had  not  dgned 
tlie  contract  knew  that  she  was  teaching  and 

sent  his  son  to  school,  there  waa  a  ratification 
of  the  contract;  and  a  Buspension  of  school 
for  two  weeks  upon  notice  to  quit  was  not  an 
acquiescence  in  the  directors'  contention  that 
it  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  ||  130.  292-297; 
Dec  Dig.  I  135.*] 

Appeal  from  Circuit  Court,  Randolph 
County;  John  W.  Meeks,  Judge. 

Action  by  Elizabeth  Jackson  against  School 
District  No.  56.   Judgment  for  plaintiff,  and 

defendant  appeals.  Affirmed. 

T.  w.  Campbell,  of  Pocahontas,  for  appel- 
lant S.  A.  D.  Eaton,  of  Pocahontas,  for  ap- 
pellee. 

HABT,  J.  Appellee  sued  appellant  before 
a  Justice  of  the  peace  to  recover  a  balance 
alleged  to  be  due  her  as  teacher's  salary. 
The  Justice  rendered  a  Judgment  In  her  fa- 
vor, and,  on  appeal  to  the  circuit  court,  there 
was  a  trial  before  a  Jury  which  resulted  in 
a  verdict  In  her  favor  for  the  amount  sued 
for;  and  from  the  Judgment  rendered,  appel- 
lant has  duly  prosecuted  an  appeal  to  this 
court 

The  facts  are  as  follows:  On  the  4th  day 
of  December,  1911,  appellee,  Elizabeth  Jack- 
son, entered  into  a  written  contract  with  h. 
I.  Bramlett  and  C.  M.  McDaniel,  directors  of 
School  District  No.  56  of  Randolph  county. 
Ark.,  to  teach  a  school  for  three  months 
from  that  date  for  the  sum  of  $35  for  each 
school  month.  The  contract  was  signed  by 
Bramlett  in  his  field,  and  by  McDaniel  at  his 
home  about  a  mile  distant  from  tbe  place 
where  Bramlett  signed  it  H.  H.  Wiley,  the 
remaining  director,  did  not  sign  the  contract. 
Mr.  Wiley,  however,  knew  that  she  began 
teaching  nnder  the  contract  signed  by  the 
other  two  directors,  and  sent  his  boy  to  the 
school.  After  she  had  taught  the*  school 
for  seven  weeks,  Bramlett  and  Wiley,  two  of 
the  directors,  sent  her  a  written  notice  to 
stop  the  school,  without  giving  her  any  rea- 
son therefor.  They  signed  a  voucher  in  her 
favor  for  tbe  amount  that  she  had  already 
earned.  Two  or  three  days  before  they  sent 
her  tbls  notice,  eight  of  tbe  pupils  stayed 
out  of  school  one  aftemo<m  and  played  on 
the  ice.  This  was  on  Friday  evening,  and  on 
Monday  morning,  before  she  went  to  school, 
appellee  went  to  see  Mr.  Wiley  about  It  Mr. 
Wiley  went  to  the  schoolhouse  with  ber;  and 
of  the  boys  who  had  played  on  the  Ice,  his 
son,  Curtis,  waa  the  only  one  present  Mr. 
Wiley  told  her  not  to  punish  him,  because 
he  was  the  only  one  present,  and  said  the 
next  time  they  left  school  in  that  manner  to 
punish  them  all.  After  receiving  the  notice 
to  stop  tbe  school  appellee  ceased  to  teach 
it  for  two  weeks,  and  then  resumed  and 
taught  the  balance  of  the  term.  The  direc- 
tors refused  to  pay  her  for  the  five  weeks 
taught  by  ber  after  they  had  notifled  her  to 
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quit,  and  she  brought  ttaie  eoit  to  lecover 
$43.75,  the  balance  alleged  to  be  doe  her 

under  the  contract 

[1]  This  court  has  held  that  the  members 
of  a  board  of  school  directors  have  no  power 
to  act  Individually,  and  that  It  is  only  when 
convened  and  acting  together  as  a  board 
that  they  represent  and  bind  the  district  by 
their  acts.  School  'District  v.  Bennett,  52 
Ark.  511,  13  S.  W.  132;  School  District  No. 
54  V.  Garrison,  90  Ark.  335,  119  S.  W.  276 ; 
School  District  No.  22  v.  Castell,  105  Ark. 
106,  150  S.  W.  407,  and  cases  cited. 

[2]  Under  the  undisputed  evidence,  the 
contract  was  invalid  in  Its  Inception  becaose 
there  was  no  meeting  of  the  board  of  school 
directors,  and  the  contract  was  signed  by 
only  two  of  Its  members.  The  two  directors 
who  signed  the  contract  knew  that  appellee 
began  to  teach  the  school  under  the  contract, 
and  acquiesced  in  her  so  doing  for  seven 
weeks,  the  greater  part  of  the  term.  The 
evidence,  however,  shows  that  Wiley,  the 
director  who  did  not  sign  the  contract,  sent 
his  boy  to  the  school,  and  knew  that  appel- 
lee was  teaching  it  under  the  contract  made 
with  the  other  two  directors.  He  advised 
her  on  one  occasion  not  to  punish  his  son  for 
an  infraction  of  the  rules,  but  told  her  that 
if  the  offense  was  repeated  to  punish  all  the 
pupils  who  offended  against  the  rules.  She 
was  permitted  to  teach  for  seven  weeks  with- 
out any  objection,  and,  under  these  circum- 
stances, we  think  there  was  a  ratification  of 
the  contract  made  with  her.  It  Is  true  she 
stopped  the  school  for  two  weeks  upon  being 
notlQed  to  do  so  by  the  directors,  but  she 
said  that  they  did  not  give  her  any  reason 
for  their  action  in  the  matter,  and  that  when 
she  found  out  that  it  was  done  because  her 
contract  was  deemed  invalid  she  resumed 
teaching  and  taught  for  the  rouainder  of  the 
term,  which  was  five  weeks.  Under  these 
circumstances,  we  do  not  think  that  her  ac- 
tion In  stopping  the  school  for  two  weeks, 
upon  notification  to  do  so  by  the  directors, 
was  an  acquiescence  In  their  contention  that 
the  contract  was  Invalid.  The  reason  is  that 
she  was  ignorant  of  their  reason  for  notify- 
ing her  to  stop  the  school,  and,  Immediately 
upon  finding  out  that  they  had  done  so  be- 
cause they  deemed  the  contract  Invalid,  she 
took  advice  on  the  qoestlon  and  resumed 
teaching,  and  taught  for  the  balance  of  the 
term  without  any  further  objection  being 
mada 

The  judgmwt  will  be  affirmed. 


LEWIS  V.  STATE. 
(Supreme  Court  of  Arkansas.    Nov.  17,  1913.) 
I.  CONTITDTIOnAI,  LAW  ft  206*)— FiBK  <}  9*) 

— Oaxk  (I  4*}— Gz.Aas  LEazBLATxon— Pbivi- 

IXOBS  Ann  IlCUDMITIES  OF  CmZBNS. 

Acts  1013,  p.  1118,  prohiUting  nonresidents 
from  hunting  and  fishing  in  specified  counties 
without  a  license,  and  prescribiiig  a  penalty  for 


violation  thereof.  Is  dais  legislation  and  viola- 
tive Of  Ark.  Const  art  2,  |  ]^  providhig  that 
the  General  Assembly  shall  not  ^ant  to  any  dti- 
zen  or  class  of  citizens  privileges  or  immunities 
which,  on  the  same  tenns,  shul  not  equally  be- 
long to  all  citizens. 

[Ed.  Note.-^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  591-624:  Dec.  Dig.  { 
205 :•  FUh,  Cent  Dig.  H  17,  18;  Dea  Dig. 
§  0;^  Game,  Cent  Dig.  i  3 ;  Dec  Dig.  |  4.*] 

2.  Fish  (i  1*)— Game  ^  1*)— Reotoatiok, 

Fish  and  game,  fens  natural  belong  to  the 
whole  people  <^  the  state  collectively. 

4 Ed.  Note.— For  other  cases,  see  Fish,  Cent 
[.  1 1;  Dec.  Dig.  1 1;*  Game,  Dec  Dig.  1 1.*] 

3.  FXBH  (I  6*)— Gaux  (S  3*)— Right  to  Xajcb— 

OWNEQSHIF  OF  SOIL. 

An  individuars  rights  to  take  fish  and  game 
on  his  own  premises  is  not  an  unqualified  and 
absolute  one,  but  is  Iwunded  by  ^  limitation 
that  it  must  always  yield  to  the  state's  owner- 
ship and  title  held  for  regulation  and  preserva- 
tion for  the  public  use. 

[Ed.  Note. — For  other  cases,  see  Fisb,  Cent 
Dig.  fS  11-16;  Dec.  Dig.  {5;*  Game,  Cent 
Dig.  J  1;  Dec  Dig.  S  a*I 

4.  OONSTITDTIOIfAL    LAW     Q  205*) — GaJCE— 
BEOmATION. 

When  necessary  for  propagation  and  pres- 
ervation of  fish  and  game  for  public  use,  the 
Legislature  may  regulate  the  right  of  each  in- 
dividual to  take  and  use  the  same,  but  the  n«u- 
latlon  or  restraint  prescribed  must  bear  equally 
on  an  members  of  the  community  alilte. 

[Ed.  Note^Fw  other  cases,  see  Constitution- 
al Law.  CeqtDlg.  |S  591-624 ;  DecDlg.  {  205.*1 

5.  CON8TmmoNAt  Law  (}  205*)— Fish  (|  8*) 
—Game  ((  3H*)— Rsoin^TiON— Pbbbbbta- 

TION — SPECIFIO  TEBKITOBT. 

Where  necessity  for  preservation  of  wild 
game  and  fish  exists  in  certain  territories  of  the 
state,  such  districts  must  be  segregated  for  the 

fiurpose  of  regulating  the  right  and  tiie  prlvi- 
ege  of  taking  and  using  fish  and  game  within 
such  districts  must  be  extended  to  all  people  of 
the  state  outside  the  districts  on  the  same  terms 
prescribed  for  those  who  are  residents  of  the 
territory  embraced  in  the  legislation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  »  591-624 ;  Dec.  Dig.  f  205  ;* 
Fish,  Cent  Dig.  {  16;  Dec  Dig.  18;*  Game, 
Cent  Dig.  1  2;  Dec  Dig.  {  8^^] 

Appeal  from  drcult  Oonrt,  Onmt  Goiiiit7; 
W.  H.  Evans,  Jndge. 

George  Lewis  was  ccmvicted  of  violating 
Acts  General  Assembly  1913,  p;  1118.  pro- 
hibiting nonresidents  from  hunting-  and  flah- 
tng  in  certain  ootmtlea  without  a  Uoense,  and 
he  appeals.  Reversed  and  dismissed. 

Baldy  Vinson,  of  Little  Roc^  for  appel- 
lant Wm.  L.  Mooae,  Atty.  Gen.,  and  Jno.  P. 
Streep^,  Asst  Atty.  Gen.,  for  'the  State. 

WOOD,  J.  [1]  This  appeal  Involves  the 
validity  of  Act  280  of  the  General  Assembly 
of  1013,  approved  March  29,  1913,  prohibit- 
ing nonresidents  from  hunting  and  fishing  in 
Grant,  Hot  Spring,  and  Lonoke  counties 
without  a  license,  prescribing  a  penalty  for 
the  violation  of  the  act  in  a  sum  not  less 
than  $10  nor  more  than  f50.  The  act 
does  not  require  citizens  of  those  counties  to 
obtain  license  before  hunting  and  fishing  in 
the  counties  named,  or  in  other  portions  of 
the  state.    Our  Constitution  provides  that 


*Tor  other  eases  ■••  lama  topio  sad  BseUoa  NUUBBB  la  Dee.  Dig.  *  Am.  Dig.  Key-Na  Snim  ft  RWr  Induns 


Digitized  by 


Google 


Art) 


I^EWIS  T.  STATS 


155 


'  tbe  Qenenl  Assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  prlrll^Ees  or  Im- 
nranlties  which  npon  the  same  terms  shall 
not  eqtuilly  belong  to  all  dttzens."  Const 
Ark.  art.  2,  S  IS.  The  act  In  qtiestlou  confers 
upon  the  dtizena  of  the  counties  named  privi- 
leges and  immunities  not  granted  to  other 
f:ltlzenB  npon  the  same  terms.  Mo  reason  is 
in  the  act  why  dtlzens  of  the  above 
counties  sbonld  be  classified  into  a  favored 
territory,  having  privileges  not  enjoyed  by 
other  dtlzens  upon  tbe  same  tenoa.  The 
dassiflcatlon  is  based  upon  residence  only, 
and  without '  further  being  shown  on  the 
face  of  the  act,  It  must  be  held  as  arbitrary 
and  unjustly  discriminative  as  to  dtlzens  of 
the  state  outside  of  the  territory  mentioned. 

In  State  v.  MaUory.  73  Ark.  236,  83  S.  W. 
955,  67  L.  R.  A  773,  8  Ann.  Cas.  852,  the 
court  had  under  review  the  act  approved 
April  24,  1903,  making  it  unlawful  for  any 
person  who  is  a  nonresident  of  the  state  of 
Arkansas  to  hnnt  or  fish  in  tbe  state  at  any 
season  of  the  year.  We  held  under  that  act 
that  nonresidents  of  the  state  who  owned 
land  within  the  state  could  hnnt  and  fish  on 
their  own  lands  during  the  open  season.  But 
the  act,  of  course,  as  to  nonresidents  of  the 
state  who  are  not  owners  of  land  within  the 
state.  Is  still  In  force,  and  they  are  pro- 
hibited from  hunting  and  fishing  at  any  sea- 
son of  the  year.  That  act  Involves  a  dl>> 
crlminatiou  in  faror  of  residents  of  the  state 
as  against  nonresidents  who  are  not  owners 
of  land  In  the  state.  Sndi  discrimination  is 
a  Talld  exerdse  of  governmental  power  whldi 
the  MTwelgn  state  has  over  the  fish  and 
Vine,  fSEK  nabin^  within  Its  borders  to  pro- 
tect and  reserve  same  for  the  benefit  of  Its 
Inhabitants.  McCready  t.  ^rglnia.  94  U.  8. 
301,  24  Lb  Ed.  248.  See,  also,  Geer  r.  State 
of  OHmectlcat,  161  V.  S.  619,  16  Bop.  Ot 
600,  40  Lb  IDd.  786.  Bnt  the  statute  now  no- 
OBt  Gondderatlon  InTolves  a  diBcrimlnatian 
In  favor  of  the  residents  of  certain  territory 
In  the  ^te  agahist  the  peoiOe  of  the  state 
reatding  ontslde  of  soch  territory. 

£1]  The  fish  and  game  ot  the  state,  tern 
natnne^  belong  to  the  whole  people  of  the 
state  odlectlTely. 

[t]  Tbo  right  whldi  the  Indlvidnal  has  to 
'  take  fish  and  game  on  his  own  premises  by 
▼irtne  of  his  ownership  In  the  soil  on  which 
they  may  be  foond,  as  ms  nid  In  State  v. 
Ifallory,  78  Ark.  248,  88  8.  W.  9S0,  07  L. 
B.  A.  773,  8  Ann.  Cas.  8S2,  "Is  not,  however, 
an  imanalifled  and  absolute  rigAt,  but  is 
bounded  by  this  limitation,  that  it  most  al- 
ways yl^  to  the  state's  ownership  and  title, 
held  tea  the  purposes  of  regulation  and  pree- 
erratlon  for  the  public  use."  See,  also,  Or^ 
gan  r.  State,  66  Ark.  267, 19  S.  W.  840. 

[4]  When  it  becomes  necessary  for  the 
propagation  and  preservation  of  wild  game 
and  flah  for  the  use  ot  the  public,  the  people 
acting  In  their  sorwelgn  capadty,  through 
their  lawmaking  power,  may  pass  laws  to 
regulate  the  right  of  each  Individual  whldi 


he  enjoys  in  common  with  every  other  mem- 
ber of  the  conununlty  to  the  use  of  same. 
Bnt  when  tbe  sovereign  undertakes  to  regu- 
late or  restrain  the  Individual  In  its  rl|^t  as 
a  member  ot  the  community  to  enjoy  the 
right  to  take  and  use  this  common  property 
of  all,  It  must  do  so  npon  the  same  terms 
to  all  members  of  the  community  alike.  The 
common  right,  which  one  Individual  of  the 
whole  community  is  entitled  to  enjoy  as 
much  as  another,  cannot  be  made  by  law  the 
exdusive  privilege  of  the  people  of  a  certain 
daas  or  section  upon  terms  and  conditions 
that  do  not  apply  to  the  whole  people  alike. 
This  Tight  which  one  individual  has  in  com- 
mon with  every  other  individual  In  the 
community  to  take  and  use  fish  and  game, 
feree  natnn^  Is  one  that  has  existed  from 
the  remotest  times,  and,  although  at  one 
time  in  England  after  the  Norman  Conquest 
the  right  to  take  fish  and  game  was  claimed 
as  a  royal  ^rerogatlTe  to  the  exdndon  of  tbe 
people.  It  was  restored  to  them  1^  the  Bai^ 
ons  at  Bunnymede  in  1216,  and  was  dedared 
in  the  great  charter  which  they  wrested  from 
King  John.  "The  rights,"  sa^  Orem,  "which 
the  barons  dalmed  tor  themselves  th^r  <dalm- 
ed  for  the  nation  at  large."  Oreen's  History 
of  the  English  People  vol.  4t  pp.  262-264. 
(See  footnote.}! 

These  rights  were  confirmed  and  estabUsh- 
ed  ever  thereafter  In  Bnglanfl  by  acts  of  Par- 
liament; and  they  have  come  down  to  ns 
from  the  laws  of  England  and  may  be  re- 
garded as  a  comnum  heritage  of  tbe  English- 
speaking  people^  See  Pai^  t.  People,  111 
HI.  581,  63  Am.  B^.  64S.  Also,  Qeer  t.  Cimn., 
161  U.  S.  519.  16  Sup.  Gt  600,  40  Lb  Ed.  703; 
Martin  v.  Waddell.  16  Pet  412,  10  L.  Ed. 
997.  The  only  Justification  for  a  law  regulat- 
ing and  restricting  the  common  right  of  in- 
dlviduBdta  to  take  wild  game  and  fish  is  the 
necessity  for  protecting  same  from  extlnctkoi, 
and  thus  to  reserve  and  i>erpetuate  to  the 
iudlTldual  members  of  the  conununlty  the 
Inalienable  rlghte  which  they  have  had  from 
time  immemozlal  While  the  state,  holding 
the  title  to  game  and  fish,  so  to  apeak,  in 
trust  for  every  individual  member  of  the 
community,  may  pass  laws  to  regulate  the 
rlghte  of  each  Individual  in  the  manner  of 
taking  and  using  the  common  property,  yet, 
as  vre  have  already  stated,  this  must  be  done, 
under  the  Constitution,  upon  the  same  terms 


I'ln  words  which  almost  doaa  Oie  charter, 
the  community  of  the  whole  land  la  recogiilzed 
&B  tiie  sreat  body  from  which  the  restraining 
power  of  tbe  baronage  takes  ite  validly.  There 
u  no  distinction  of  blood  er  daaa  Momian  or 
not  Norman,  of  Noble  or  not  Noble.  AU  are 
recognixed  as  Englishmen,  the  rights  of  all  are 
owned  as  BngllBh  rights.  Bishops  and  Nobles 
secured  at  Rannymede  the  rlghte  not  of  Baron 
and  charchman  only,  but  those  of  freeholder 
and  merchant,  of  townsmen  and  villain.  The 
provislona  against  wrong  and  extortion  which 
the  Baron  drew  op  as  against  the  King  for 
themselves,  they  drew  up  as  against  themselves 
for  their  tenants."  0reai^  Histoiy  of  the 
Elogllsh  People,  voL  1,  page  252. 
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to  all  the  people  No  special  prlvlleses  or  Im- 
munitlea  can  be  conferted. 

[S]  Where  the  necessity  for  the  preserva- 
tion of  the  wild  game  and  fish  exists  in  cer- 
tain territories  of  the  state,  that  territory 
may  be  segregated  for  the  purpose  of  regu- 
lating the  right  to  taking  game  and  fish 
tber^n;  hut  the  privilege  of  taking  and  us- 
ing same  must  be  extended  to  the  people  of 
the  state  outside  of  the  territory  upon  the 
same  terms  that  are  given  to  those  who  are 
residents  of  the  territory  embraced  In  the  leg- 
islation. Hayes  v.  Territory,  2  Wash.  T.  288, 
5  Pac.  927.  In  the  cases  of  State  v.  Hlggins, 
51  S.  a  61.  28  S.  E.  16,  38  U  B.  A.  561,  and 
Harper  t.  Galloway,  58  Fla.  255,  61  South. 
226,  26  L.  R.  A.  (N.  S.)  794,  19  Ann.  Gas.  235, 
the  question  here  involved  was  considered 
and  determined  In  accord  with  the  doctrine 
we  have  announced. 

It  follows  that  the  law  under  consideration 
Is  Invalid.  The  confession  of  error  of  the  At- 
torney General  Is  well  taken. 

The  judgment  Is  tberefbre  rereiaed  and 
the  cause  la  dismissed. 


ST.  LOUIS,  I.  M.  &  S.  B.  GO.  r.  RODDY. 
(Supreme  CJoart      Arkansas.   Nov.  10,  1913.) 

1.  Bailboads  <|  82t*>— Cbossino  AccinENTS 

— CONTBIBUTOBT  NEOUOBRCE, 

A  traveler  on  a  highway  which  crossed 
three  tracks  of  a  railroad  which  were  foar  feet 
eight  inches  wide  from  rail  to  rail,  and  the  spnce 
between  which  was  seven  feet  from  rail  to  rail 
was  struck  by  a  passenger  train  approaching 
from  the  south  on  the  &ird  track,  li'm  view 
towards  the  south  was  obstructed  by  etanding 
box  cars  on  the  first  track,  and'  a  freight  train 
headed  south  was  standing  on  the  middle  track 
just  north  of  the  crOBsing  with  steam  escaping 
from  its  engine,  but  towards  the  south  the 
tracks  were  straight  for  a  conaiderable  distance, 
and  only  a  total  lailnre  to  look  to  the  south  at 
any  time  could  explain  his  failure  to  see  the 
approaching  passenger  train.  Held,  that  be  was 
guilty  of  contributory  negligence  as  a  matter  of 
uw,  since,  even  conceding  that  he  had  a  right 
to  pay  greater  attention  to  the  freight  train, 
that  did  not  excuse  the  total  failure  to  look  in 
the  opposite  direction  before  starting  across  the 
track. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1043-1056;  Dec  Dig.  g  327.*] 

2.  Baxlboads  (I  330*)— Obossinq  AcdDEnra— 

OONTBIBUTOBT  NEOUOBNCB. 

Where  the  drcumstances  are  such  as  to  ex- 
cuse a  traveler  at  a  railroad  crossing  from  the 
absolute  duty  to  look  and  listen,  the  failure  of 
an  approaching  train  to  give  signals  and  warn- 
ing of  Its  approach  may  be  considered  by  the 
jury  as  bearing  upon  bis  contributory  negli- 
gence, bat  where  there  is  nothing  to  excuse  such 
duty,  the  failure  to  give  such  signals  cannot  be 
so  considered. 

[Ed.  Note.— For  other  CBMa,  see  Bailroads, 
Cent  Dig.  ii  1071-1074;  Dee.  Dig.  |  830.*] 

3.  Bailboadb  (I  361*)— Obossinq  Accidents— 
Actio  ns— Inbtbitotions. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing,  where  there  were 
no  circumstances  Justifying  decedent's  total  fail- 
ure to  look  before  starting  to  cross  the  track, 
an  instruction  that  it  was  the  railroad  com- 


pany's duty  to  ring  the  bell  or  sound  the  whistle 
80  rods  from  the  crossing  and  to  keep  it  ringing 
or  sounding  until  the  crossing  was  passed,  and 
that,  in  the  absence  of  some  warning  or  evi- 
dence to  the  contrary,  deceased  had  a  right  to 
assume  that  it  would  ring  the  bell  or  sound  the 
whistle,  and  that  if  the  train  struck  and  killed 
deceased  while  he  was  exercising  ordinary  care, 
to  find  for  plaintiff  was  erroneous,  as  the  jury 
might  have  understood  that  tbey  could  condder 
the  failure  to  ring  the  bell  or  blow  the  whistle 
in  determining  whether  deceased  waa  goii^  H 
contributory  n^Iigence. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  II  Ug&-1211,  1213-1216;  Dee.  Dig.! 
351.*] 

4.  Bailboadb  ^  S38*)— Cbossino  Aooidewtb 
—Actions— Imbtbdctionb. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  crossing  prior  to  the  tak- 
iug  effect  of  Acts  1911,  p.  275,  requiring  all  per- 
sons running  trains  to  keep  a  constant  lookout 
for  persons  on  the  track,  and  providing  that  aot- 
withstanding  the  contributory  negligence  of  the 

Eerson  injured,  where  if  such  lookout  had  been 
ept  the  employes  in  charge  of  the  train  could 
have  discovered  his  peril  In  time  to  have  pre- 
vented the  injury  by  exercising  reasonable  care, 
the  company  shall  be  liable,  it  was  error  to 
charge  that,  notwithstanding  deceased's  contrib- 
utory negligence,  if  defendant's  employ^  dia- 
covered  his  peril,  or  could  have  discovered  it 
by  keeping  a  lookout  it  was  their  duty  to  sound 
the  whistle  or  ring  the  bell  or  lessen  tbe  speed 
of  the  train,  and  make  use  of  all  reasonable 
means  within  their  power  consistent  with  the 
safe  operation  of  tbe  train  to  avoid  striking  de- 
ceased, and  if  they  failed  to  exercise  any  of 
these  precautions  after  they  discovered  his  peril 
or  could  have  discovered  it  by  a  proper  lookout 
to  find  for  plaintiff,  since  prior  to  that  act  con- 
tributory negligence  was  a  defense  against  the 
negligent  fauure  to  keep  a  lookout  where  the 
peril  was  not  discovered  m  time  to  avoid  the  In- 
jury. 

[Ed.  Note.— For  other  eases,  see  Bailroads, 
Cent  Dig.  IS  1096-1090;  Dec  Dig.  {  338.*] 

6.  Bailboads  (I  361*)— CBOSSiNa  Accidents 

— ^Actions— Inbtbuctionb. 

In  an  action  for  the  death  of  a  person 
struck  by  a  north-bound  passenger  train  at  a 
crossing  where  it  appeared  that  a  freight  train 
headed  south  was  standing  just  north  of  the 
crossing  or.  as  shown  by  some  of  the  evidence, 
partly  on  the  crossing,  with  steam  escaping  from 
Its  engine  indicating  that  it  was  about  to  move, 
an  instruction  that  it  was  unlawful  for  a  freight 
train  to  remain  standing  across  any  public  high- 
way or  street  for  more  umn  ten  mmntes  without 
leaving  a  space  of  60  feet  across  such  highway 
or  street  that  this  fixed  the  standard  of  care 
by  which  defendant's  conduct  must  be  tested, 
and  that  a  failure  in  this  respect  was  negligence 
rendering  the  company  liable  for  any  injury  re- 
sulting as  the  direct  consequence  therefrom  was 
erroneous,  as  tbe  jury  might  have  understood 
therefrom  that  the  company  was  negligent  if  the 
crossing  was  obstructed  for  more  than  ten  min- 
utes, whereas  tbe  obstmctlon  of  the  crossing 
waa  not  the  proximate  cause  of  the  Injury. 

[Ed.  Note.— For  other  eases,  see  Bailroada, 
Cent.  Dig.  IS  1193-1211,  1213-1215;  Dea  Dig. 
S  351.*1 

6.  Statutes  (|  253*)— Tike  of  Takhto  Ef- 
fect. 

Acts  1911,  p.  276,  making  railroad  com- 
panies liable  for  injuries  to  persons  struck  hy 
trains  notwithstanding  contributory  negligence 
where,  if  a  constant  lookout  had  been  kept  his 
peril  would  have  been  discovered  in  time  to 
have  prevented  the  injury  by  die  exercise  of  rea- 
sonable care,  though  approved  May  26,  l9ll. 
as  It  contained  no  emergency  dause,  did  not 
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take  effect  until  90  dayi  after  the  adjoamment 
of  the  Legislatnre  on  June  2,  1911,  and  hence 
did  not  apply  in  b  suit  for  the  death  of  a  person 
struck  b7  a  train  and  killed  on  Hay  28, 1911. 

[Ed.  Note.— For  other  case&  see  Statutes, 
Cent  Dig.  |  836;  Dec  DigTiaiS.*] 

7.  Bailboads  (I  350*>— Gbossino  Aoonwirn 
—AoTioRS— Questions  for  Jobt. 

In  an  action  for  the  death  of  a  peraoa 
struck  by  a  train,  evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  the  en^neer,  who 
admitted  that  he  saw  deceased,  but  who  testified 
that  be  thought  be  would  cross  safely  ahead  of 
tbe  train,  should  have  slackened  the  speed  of  the 
train  or  given  warning  of  its  approach  by  prop- 
er signals. 

[Ed.  Note.— For  other  cases,  see  Eailroads, 
Cent.  Dig.  H  US2-lia2;  Dec.  Dig.  |  360.*j 

Appeal  from  Circuit  Courts  Hot  ^rln? 
Comity;  W.  H.  Bvana,  Judge. 

Action  by  Mrs.  A.  P.  Roddy  against  tbe 
St.  LoQls,  Iron  Bfoontaln  &  Soathem  Rail- 
way Company.  Jadgmoit  tor  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

Appellee  instituted  this  suit  as  administra- 
trix of  W.  R.  Roddy,  her  deceased  husband, 
and  In  her  complaiiit  she  alleged  that  her 
intestate  was  killed  on  the  29tb  day  of  May, 
1911,  by  tbe  negligent  operation  of  one  of 
appcOIaut's  trains  at  Portland  in  tbls  state. 
The  negligence  was  alleged  to  have  consisted 
in  failing  to  keep  a  lookout  and  a  failure  to 
give  signals  at  a  public  street  crossing.  The 
answer  denied  that  appellant  had  be^  guilty 
of  any  negligence  In  tbe  operation  of  its 
train  by  failure  to  keep  a  lookout,  but  says 
tbe  Injury  could  not  have  tieen  avoided  by 
any  Mud  of  lookout  that  might  have  been 
kept,  and  denies  that  there  was  any  failure 
to  give  proper  statutory  signals  for  the  cross- 
ing at  wbicb  tbe  deceased  was  killed.  It 
was  further  alleged  that  deceased's  death 
was  due  to  his  contributory  negligence  In  at- 
tempting to  cross  in  front  of  a  rapidly  ap- 
proaching train,  and  that  by  the  exercise  of 
ordinary  care  he  could  have  seen  the  train 
and  have  avoided  his  injury  and  death,  and 
that  he  could  have  crossed  said  track  after 
he  went  upon  It  had  he  hurried  across,  and 
that  he  placed  himself  In  a  i>osltion  where 
defendant's  trainmen  could  not  discover  his 
peril  by  keeping  a  lookout  in  time  to  avoid 
striking  h^m, 

The  evidence  discloses  that  the  railroad 
runs  north  and  south  through  the  town  of 
Portland,  a  town  of  a  thousand  or  more  peo- 
ple, and  that  the  crossing  where  tbe  injury 
occurred  is  in  the  southern  part  of  the  town 
and  one  much  used,  and  runs  east  and  west 
over  three  tracks  which  are  only  four  feet 
eight  Inches  from  rail  to  rail,  and  seven  feet 
from  rail  to  rail  across  the  space  between 
tbe  tracks.  Just  to  the  left  of  the  crossing 
is  a  cotton  seed  bouse,  and  in  front  of  it,  on 
the  bouse  or  first  txt\f%  were  several  box 
cars  dose  up  to  the  crossing.  On  the  middle 
or  the  passing  tra<^  was  a  freight  train 
headed  south  at  the  time  of  the  injury,  and, 
althougb  there  Is  some  conflict  as  to  its  ex- 


act locatioii  with  r^ueaoe  to  tlte  crossing, 
there  was  erldencQ  to  Bopport  a  finding  that 
It  was  standlns  out  over  tbe  crossing  to  a 
conslderatSe  extent.  13ie  evidence  would  al- 
so snstaln  a  finding  that  tbe  fr^ht  engine 
was  popping  ctt  steam,  but  we  think  tbe  evi- 
dence does  not  diow  that  there  was  snch  eih 
cape  of  steam  as  would  have  enveloped  tbe 
decreed  and  prevented  him  from  seeing  and 
from  b^ng  aeen.  In  fact  a  number  of  wit- 
nesses saw  the  deceased  from  various  angles, 
and  the  vision  of  none  was  Interfered  with 
by  tbe  escaping  steam.  Bnt  the  train  which 
stnuft  the  deceased  was  approaching  ftom 
the  south,  and  tbere  is  nothing  In  tbe  evi- 
dence to  show  that  escapli^  steam  from  tbe 
freis^  engine  beaded  south  would  have  In- 
terfered with  the  view  of  a  train  approach- 
ing from  the  south.  Deceased  caiiu  upon  the 
tracik  from  the  east,  and  his  view  to  the 
south  was  obstructed  1^  the  standing  box 
cars  until  he  had  crossed  over  the  first  or 
bouse  track,  after  wbldi  there  was  nothing 
to  prevent  blm  fMm  aedng  tbe  passoiger 
train  approaching  txom  the  south  on  the 
third  or  main  line  track,  tor  tbe  tracks  in 
that  dlcecti<ni  were  straight  tor  three  or 
four  miles.  In  tbe  absence  of  any  signals 
on  the  part  of  Oie  approachii^  train,  the 
jury  might  well  have  found  that  deceased 
did  not  hear  that  train  because  of  the  noise 
made  by  the  escape  of  steam  on  Hie  freight 
engine  but  only  a  failure  to  look  at  any  time 
to  tbe  Bondi  could  explain  deceased's  failure 
to  see  the  train  which  killed  blm.  Tbe  evi- 
dence la  conflicting  as  to  wbetfaw  tbe  pas- 
senger engine  gave  iwoper  signals  for  tbe 
crossing, 

A  number  of  Instructions  were  given  at  the 
request  of  both  appellant  and  appellee  and 
such  of  them  will  be  set  out  in  the  opinion 
as  it  Is  necessary  to  dlscnss. 

B.  B.  KInsworthy  and  T.  D.  Crawford, 
both  of  Little  Rock,  and  H.  S.  Powell,  of 
Camden,  for  appellant  George  &  Butler,  of 
Hamburg,  and  Mehaffy,  Reld  &  Mebaffy,  of 
Little  BxKk,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1.2]  The  court  gave  tbe  jury  a 
number  of  instructions  on  the  question  of 
contributory  negligence,  but  we  think  under 
the  facts  here  stated  the  Jury  should  have 
been  told,  as  a  matter  of  law,  that  deceased 
was  guilty  of  contributory  negligence.  Cir- 
cumstances might  be  such  that  a  traveler  at 
a  crossing  would  be  under  no  absolute  duty 
to  look  and  listen,  and  a  number  of  cases  dis- 
cuss the  exceptions  to  the  rule  requiring  one 
to  look  and  list^  and,  where  the  traveler 
comes  within  any  exception  excusing  him 
from  tbe  performance  of  this  absolute  duty, 
the  Jury  may  consider  the  failure  of  the  rail- 
way company's  employes  to  give  signals  and 
warning  of  the  train's  approach  to  the  cross- 
ing as  bearing  upon  the  contributory  negli- 
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goicft  of  ttie  tnvelar  in  falUng  to  look  and 
listen.  But  If  Hiere  la  nottalns  In  tbe  travel- 
er's appnuudi  of  tbe  crossing  wbldb  would 
excuse  Mm  from  tlie  absolute  dat7  of  look- 
ing and  Ustoiinft  tbea  the  failure 'to  give 
dgnals  cannot  be  considered  npon  ques- 
tion of  contributory  negllgwce,  Chitwood  r. 
St  U,  I.  H.  ft  S.  B.  Co.,  1(K  Ark.  88,  148  8. 
W.  2T8;  Aric.  ft  La.  Ry.  Go.  v.  Graves,  96 
Ark.  643,  132  S.  W.  992;  K.  C.  Sou.  R.  Go.  v. 
Drew,  103  Ark.  374,  147  S.  W.  00;  St  I. 
M.  ft  S.  R.  Go.  T.  Prince,  101  Ark.  316,  142 
W.  409. 

Tbe  thirteenth  Instmctlon  given  at  the  re- 
quest of  the  appellee  was  as  follows :  "Ton 
are  Instructed  that  while  it  Is  the  duty  of  a 
person  about  to  cross  a  railway  tra<^  to  look 
and  listen  f6r  trains  from  each  direction 
where  it  may  be  reasonably  done  under  the 
circumstances,  yet,  If  it  appears  to  him  be- 
fore crossing,  as  a  reasonably  prudent  p^son 
under  the  surrounding  circumstances,  that 
greater  danger  is  to  be  ai^irtiiended  from 
one  end  of  tbe  track  than  the  other,  he  may 
give  more  attention  to  12utt  end  of  tbe  tia^ 
fr<KD  which  ta^  as  a  reasonably  prud«it  p^ 
son,  under  all  circumstances,  apprehends  the 
greats  danger."  Ev«i  though  it  be  conceded 
that  this  was  a  proper  instruction  under  the 
&ct8  of  tbis  cas^  and  that  deceased  had  ttie 
right  to  pay  the  greater  attention  to  the 
rr^ht  engine  near  him  whose  popping  ofF  of 
steam  might  Indicate  that  It  was  about  to 
be  put  in  motion,  still  that  right  would  not 
excuse  the  total  failure  to  look  in  the  oppo- 
site direction  before  starting  across  the 
track.  8t  L.,  I.  H.  ft  8.  R.  Ca  V.  Chamber- 
lain, 105  Ark.  180.  UO  S.  W.  166. 

[S]  Hie  court  gave  tbe  following  among 
other  Instructions:  No.  2.  "Tou  are  In- 
structed that  It  was  the  duty  of  tbe  defend- 
ant to  ring  the  b^  or  sound  a  whistle  at  a 
distance  of  at  least  80  rods  from  tbe  place 
wb«e  tbe  public  crossing  crossed  the  rail- 
road, and  to  keep  said  bell  ringing  or  whistle 
sounding  until  the  crossing  is  passed;  and 
you  are  further  Instructed  that.  In  the  ab- 
sence of  some  warning  or  evidence  to  tbe 
contrary,  the  deceased  had  a  right  to  as- 
sume that  the  defendant  would  cause  the 
bell  to  ring  or  the  whistle  to  sound  giving 
warning  of  the  approach  of  its  train,  and  if 
you  find  from  the  evidence  in  this  case  that 
the  train  which  struck  and  killed  the.  deceas- 
ed while  he  himself  was  in  the  exercise  of 
ordinary  care,  your  verdict  must  be  for 
plaintiff." 

[4]  No.  15.  "Tou  are  further  instructed 
that  notwithstanding  contributory  negli- 
gence. If  you  find  such  to  have  existed  upon 
the  part  of  deceased  In  going  upon  the  rail- 
road track  of  the  defendant  at  the  place  and 
time  he  did,  yet  if  you  further  find  that 
the  employes  of  defendant's  train  discovered 
his  peril,  or  could  have  discovered  his  peril 
by  keeping  the  lookout  elsewhere  defined  in 
these  instructions,  it  became  the  duty  to 
bound  tbe  whistle  or  ring  tbe  bell,  or  lessen 
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flie  speed  of  tbe  train,  and  mate  use  of  all 
reasonable  means  within  their  power  consist- 
ent with  safe  operation  of  the  train  to  avoid 
striking  the  deceased;  and,  If  tb^  fiailed  to 
exercise  any  of  these  precautfons  after  hav- 
ing discovered  bis  peril,  or  could  have  dis- 
covered such  peril  by  keeping  a  proper  look- 
out In  time  to  have  prevented  tbe  iujuzy,  and 
that  his  injury  waa  caused  by  eaxHx  failure, 
you  will  ftnd  for  the  plaintiff." 

[I]  No.  17.  "Tou  are  instructed  titat  it  Is 
unlawful  tor  any  railroad  company  owning  or 
operating  freight  trains  to  suffer  or  permit 
the  same  to  ronaln  standing  acrms  any  pub- 
lic highway,  street  alley,  or  farm  crossing, 
or  when  it  becomes  necessary  to  stop  such 
trains  across  any  public  highway,  street  al- 
ley,  or  farm  crossing  for  more  than  ten  min- 
utes, and  falls  to  leave  a  space  of  60  feet 
across  such  public  highway,  street  alley,  or 
farm  crossing.  Tou  ue  instructed  that  tbe 
above  requirement  fixes  tbe  standard  of  care 
by  which  the  conduct  of  the  railroad  com- 
pany must  be  tested,  and  a  failure  In  tbis  re- 
spect is  negligence  which  raiders  the  com- 
pany liable  for  any  Injury  which  results  as  a 
direct  consequence  therefrom." 

We  think  the  court  erred  in  the  giving  of 
each  of  these  Instructions,  ^e  second  is 
erroneous  bemuse  the  Jury  might  have  under- 
stood from  it  that  in  determining  whether 
deceased  was  guilty  of  contributory  negli- 
gence in  failing  to  look  and  listen  they  had 
the  right  to  confer  the  failure  to  ring  the 
bell  or  blow  the  wblsU^  wbUe,  as  we  have 
stated,  under  the  evidence  in  this  case  the 
duty  to  look  was  an  absolute  one,  and  was 
not  excused  by  tbe  app^ant's  failure  to  give 
signals. 

[I]  The  fifteenth  Instruction  was  not  tbe 
law  prior  to  the  pass^  of  Act  No.  28^  ^ge 
275  of  the  acts  of  1911.  This  act  Is  the 
amended  lookout  statute,  and  was  approved 
on  May  26, 1911,  which  was  three  days  before 
Mr.  Roddy  was  killed.  But  the  regular  ses- 
sion of  1911  ended  on  June  2,  1911,  and,  as 
tiie  statute  contained  no  emergency  clause, 
it  did  not  go  into  effect  until  90  days  after 
June  2,  1911.  Ark.  Tax  Commission  v. 
Moore,  103  Ark.  48,  14S  S.  W.  199.  Prior  to 
this  act  contributory  n^llgence  was  a  de- 
fense against  the  n^llgent  failure  to  keep  a 
lookout  where  the  peril  bad  not  been  dis- 
covered in  time  to  have  avoided  tbe  Injury 
by  the  exercise  of  due  care  thereafter.  John- 
son V.  Stewart  62  Ark.  164,  34  S.  W.  880;  ^ 
St  L.,  I.  M.  &  S.  R.  Co.  T.  Leathers,  62  Ark. 
238,  35  S.  W.  216. 

The  seventeenth  Instruction  should  not 
liave  been  given  because  the  Jury  may  have 
taken  It  as  a  direction  to  find  appellant 
guilty  of  negligecce  if  they  found  the  cross- 
ing had  been  obstructed  for  more  than  ten 
minutes.  The  obstruction  of  the  crossing 
was  not  the  proximate  cause  of  the  Injury. 

[7]  Notwithstanding  tbe  fact  that  this 
cause  must  be  reversed  and  tbat  the  Jury 
should  have  been  told  under  this  evidence 
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that  deceaaed  waa  gnUty  of  contrlbotorr  neg- 
ligence It  does  not  follow  that  ttie  catiae 
must  be  dlamlaeed.  The  engineer  on  the  pas- 
senger train  admits  that  he  saw  the  de- 
ceased tac  a  distance  of  SOO  to  820  feet,  and 
tliat  he  had  shut  off  steam  and  was  rolling 
alo^  at  a  rate  not'  to  exceed  20  miles  an 
honr,  and  that  be  was  getting  ready  to  stop 
at  the  dei»ot  wld^  Is  78B  feet  north  of  the 
crossing  where  Ut.  Roddy  was  killed.  The 
engineer  saw  Hr.  Boddy  distinctly  and  ob- 
served and  described  his  apparel,  and  he 
fnrther  testifled:  "He  was  going  alimg  at- 
tending  to  his  business.  I  saw  him.  I  made 
no  effort  to  alarm  him,  because  the  man  had 
measnred  the  distance  and  I  presomed  would 
cross  all  right  I  could  have  gotten  across 
all  right,  the  distance  I  was  from  him  about 
tbe  time  I  first  saw  him.**  One  witness  tes- 
tlfled  thai^  as  Hr.  Boddy  came  around  the 
cars  on  the  house  track  and  around  the 
fftiglit  engine  on  the  pasdng  trade  to  the 
main  line  track,  he  described  a  part  of  a 
leltCT  "8"  and  all  the  witnesses  tAto  saw  him 
Just  before  he  was  struck  say  that  bis  head 
was  turned  to  the  right  as  If  be  was  devoting 
Ids  attention  to  the  fright  engine,  and  the 
engineer  on  the  freight  train  testified  that  he 
ballooed  at  Mr.  Boddy  and  as  he  did  so  Mr. 
Boddy  Jumped  but  was  stmi^k  by  the  passen- 
ger engine.  ' 

We  ttdnk  it  a  question  of  fact  for  anbnds- 
^on  to  a  Jury  whether  tbe  passenger  en- 
ginecT  was  guilty  of  negligence  alter  die- 
coverlng  Boddy's  poll  In  taking  chances  on 
bis  getting  to  a  idaoe  of  safety,  and  whether 
the  engineer  should  not  have  attempted 
either  to  slacken  his  train  or  to  give  warn- 
ing of  Its  approach  by  proper  dgnala  Gar- 
rison V.  St  L.,  I.  M.  &  8.  B.  Ga,  82  Ark.  446, 
128  8.  W.  657;  Majors  v.  St  I.  M.  ft  8.  B. 
Oo^  96  Ark.  04,  128  S.  W.  671. 

For  the  errors  indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


STATB  T.  WILLIAMS. 

(Sapreme  Court  of  Arkansas.    Oct  IS,  1918.) 

1.  Shebiffs  and  Constables  (§  153*)— Paoa- 
Kounon  FOB  Nonfeasance  —  QoKsnoit  fob 
JuET— Notice. 

Under  Kirb/s  Dig.  i  1742  (Rev.  St  1887, 
c  44,  div.  6,  art  3,  i  9),  providin?  that  when 
an;  sheriff  has  knowledge  that  any  person  is 
Kiulty  of  certain  violations  of  the  gaming  law, 
it  shall  be  his  duty  to  give  notice  thereof  to  any 
iodge  or  Justioe  m  the  peace  for  tbe  connty.  who 
sball  issne  his  warrant  and  canse  the  offender  to 
be  brought  before  him  tor  examination,  it  is  a 
question  in  each  case  for  tbe  jury,  in  a  prosecn- 
non  of  the  sheriff  for  nonfeasance,  to  determine 
whether  tlie  sheriff  had  snch  knowledge,  and  in 
doing  so  to  decide  whether,  in  the  exercise  of  an 
honest  and  intelligent  Judgment,  he  bad  probable 
cause  for  giving  such  notice. 

fESd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  If  343,  344;  Dec.  Dig. 
1 153.*] 


2.  Snmns  Aim  Oonstabisb  A  188*)— Non- 
VSASAZrCI— ^TATDXB— NoncB-^noioiAi.  Of- 
IXCXB. 

Although  such  statute  does  not  prescribe 
how  audi  notice  is  to  be  given,  a  proper  practice 
requires  that  It  be  in  writing. 

[Fd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {§  348,  344 ;  DeC  Dig.  | 
153.«] 

3.  Indictmbnt  and  Infobhation  (1 36*)— Au- 

THOBITT  TO  FiLB— PBOSXCUTINa  OFnOBBS— 

"Infobhation." 

Prosecuting  officers  have  the  right  to  file  a 
criminal  "information"  which  is  an  accusation 
in  the  nature  of  an  indictment  differing  only 
in  being  presented  by  a  competent  public  offlclu 
on  his  oaOi  of  oflke  Instead  of  by  a  grand  Jury 
on  tbeir  oaths. 

[Ed.  Note.— For  other  casest  see  Indictment 
and  Information,  Cent  Dig.  S  144 ;  Dec.  Dig.  | 
85.  • 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  8686-3689.0 

4.  SBASOHIS  ANO  SBIZUBES  (I  2*)— OORSTITU- 
TIONAL  AND  STATDTOBT  PbOVISIONS. 

Kirby's  Dig.  1  1742  (Rev.  St  1837,  c.  44, 
div.  %  art  8,  T  9),  enacted  in  1S38.  providing 
that  when  a  sheriff  has  knowledge  of  certain  vio- 
lations of  tlie  gaming  law  he  shall  give  notioe 
thereof  to  any  judge  or  justioe  of  the  peace  for 
the  county  who  shall  issue  his  warrant  and  ex- 
amine into  tbe  matter,  does  not  violate  Const 
1874,  art  2,  |  16,  declaring  that  no  search  war- 
rant sliall  issue  evcept  on  probable  cause  sop-, 
ported  by  oath  or  affirmatKn,  since  notice  or 
infonnation  is  given  under  the  sherlS*B  official 
oath. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
SelEures.  Cent  Dig.  S  2 ;  Dec.  Dig.  S  2.*] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty ;  Antonio  B.  B.  Grace,  Judge  on  Fxchange. 

R.  L.  Williams,  acting  sheriff  of  Garland 
County,  was  prosecuted  for  nonfeasance  In 
office.  From  a  directed  verdict  for  defend- 
ant, the  State  appeals.  Reversed  and  re- 
manded for  a  new  trial. 

Tbe  appellee  Is  the  duly  acUng  sfaeiifC  of 
Garland  county  and  was  twice  tried  upon 
Indictments  charging  him  with  nonfeasance 
in  office.  It  was  alleged  in  euHi  indictment 
that  it  Imd  come  to  appellees  knowledge,  aa 
sheriff,  that  Sam  Watt  and  divers  others 
were  guU^  of  violating  the  gambling  laws 
of  the  stat^  1^  setting  up  and  exhibiting  In 
certain  described  buildings  various  gaming 
tables  and  gambling  devices  at  whldi  money 
was  won  and  lost,  and  that  appellee  had  un- 
lawfully and  knowingly  failed,  refused,  and 
n^lected  to  give  notice  of  such  violations  of 
tbe  law  as  was  bis  official  duty  to  do  to  some 
Justice  or  magistrate  of  the  county.  Tbe 
prosecutions  were  bad  under  section  1742, 
Kirby's  Digest,  which  is  set  out  in  full  In 
the  Judge's  diarge  to  tbe  Jury  In  the  second 
triaL 

At  Che  conclusion  of  the  evidence  at  the 
first  trial,  the  court  directed  tbe  Jury  to  re- 
turn a  verdict  of  not  guilty  because,  in  the 
opinion  of  the  court,  tlie  evidence  was  not 
sufflctent  to  vrarrant  a  conviction. 

At  the  conclusion  of  tie  seccmd  trial,  upon 
the  second  indictment,  which  was  presided 
over  by  a  different  Judge  from  the  one  pre- 
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siding  at  the  flnt  trial,  the  jury  was  Instnict- 
ed  to  retam  a  verdict  (tf  not  gnllty  for  the 
reason  that  the  said  section  1742  was  nncoD- 
Btltatlonal.  In  directing  this  verdict  (or  the 
reason  that  the  prosecution  was  being  con- 
ducted under  an  onconstltntional  statute,  the 
trial  judge  gave  the  following  statement  of 
his  views:  "The  defendant,  &.  U  Williams, 
is  being  prosecuted  in  this  case  under  an  Id- 
dictment  alleging  what  Is  technically  called 
nonfeasance  In  office  as  sheriff  of  Qarland 
countjr.  The  specifications  of  the  charge  are 
that  he  failed  to  comply  with  the  provisions 
of  section  1742  of  Klrby's  Digest  of  the 
Statutes  of  Arkansas,  which  reads  as  fol- 
lows: 'When  it  shall  come  to  the  knowledge 
of  any  peace  officer  that  any  person  is  guilty 
at  any  offenses  aforesaid.  It  shall  be  his  duty 
to  give  notice  thereof  to  any  Judge  or  magis- 
trate in  the  county,  who  shall  issue  Us  war- 
rant and  cause  such  offender  to  be  brought 
before  him ;  and  It  shall  be  the  du^  of  the 
Judge  or  magistrate  to  examine  the  matter 
in  a  snmmary  manner,  and  to  dlschai^  bail, 
or  commit  the  offender,  as  the  drcunutanoes 
and  the  right  of  the  case  may  require.*  (The 
flenses  ref^red  to  In  this  section  are  cer- 
tain violations  of  the  gambling  statutes.) 
The  section  quoted  Is  a  part  of  an  act 
passed  In  1838,  and  Incoiporated  in  the  old 
Revised  Statutes.  At  the  time  It  was  adopt- 
ed the  Constitution  of  1836  was  in  foro^  and 
vpAet  this  Constitution  justice  of  the  peace 
luid  no  Jurisdiction  to  try  persons  diarg^ 
with  crime.  They  could  only  sit  as  an  ex- 
amining court  and  discbarge,  commit,  or  ad- 
mit to  ball  the  person  accused.  It  Is  also 
true  that  in  the  Constltation  of  1836  there 
was  luithing  to  prohibit  the  Legislature  from 
enacting  a  law  for  the  Issuance  of  warrants 
of  arrest  not  based  on  any  oath  or  affirma- 
tion. Hence,  the  section  first  quoted  (1742) 
was  a  valid  exercise  of  the  l^Islative  pow- 
ers. The  purpose  of  the  act  was  clearly  to 
prohibit  and  punish  gaming  and  the  exhibi- 
tion of  gaming  devices,  causing  the  of- 
fenders to  be  arrested  and  brought  before  an 
Inferior  court  for  examination,  uid  there  to 
be  bound  over  or  committed  to  await  Indict- 
moit  by  the  grand  Jury  If  the  evidence  Jus- 
tlfled  it  in  1874  the  people  of  the  state 
adopted  a  new  Constltutifm,  article  2,  |  IB, 
of  which  reads  as  follows:  The  right  of  the 
people  of  this  state  to  be  secure  In  their  per- 
sons, houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures  shall  not 
be  violated ;  and  no  warrant  shall  Issue  ex- 
cept on  probable  cause,  supported  by  oath  or 
affirmatltm,  and  particularly  describing  the 
place  to  be  sean^ed  and  the  person  or  thing 
to  be  seized.'  Since  the  adoption  of  the 
above  provision,  no  magistrate  or  other  per- 
son in  this  state  had  any  legal  authority  to 
lasue  a  warrant  for  the  arrest  of  any  per- 
son on  any  charge,  except  after  affidavit  or 
afflnnati«m  describing  the  offense  shall  have 
first  been  filed.  This  is  so  clearly  In  direct 
conflict  with  section  1742,  Klrby's  Digest  as 


to  operate  to  repeal  and  render  it  nugatory. 
It  is  true  that  the  sheriff  might  still  give  the 
Information,  but  be  is  not  required  to  do  so 
under  an  oath,  and  the  magistrate  receiving 
It  has  no  powor  to  compel  any  other  person 
to  do  so.  Therefore  he  could  not  legally  is- 
sue any  warrant  of  arrest  undw  the  law,  as 
it  now  stands,  and  the  enforconent  of  the 
law  would  be  In  no  wise  facilitated.  It  is 
a  nlaxim  that  no  man  Is  required  hy  law  to 
do  a  vain  thing,  and  another  that  when  the 
reason  ceases  the  rule  ceases  also.  The  Con- 
stitution having  deprived  the  court  or  magis- 
trate of  the  power  to  act.  It  would  be  an  Idle 
form  for  the  sheriff  to  gjve  notice  whklh  no 
one  Is  antborized  to  act  upon— It  would  be 
a  vain  thing.  The  main  object  and  pnqxMe 
of  section  1742  having  been  repealed — that 
is  the  power  to  arrest  and  punish— the  men 
accessory  provisions  must  ftiU  with  it;  accord- 
ing to  w61I-known  canons  of  construction. 
The  result  Is  that  there  Is  now  no  law  on 
tbB  statute  bo<A  autlunlslng  the  prosecution 
of  the  defendant  for  file  nonfeasance  charfced 
In  the  indictment  It  Is  wholly  Immaterial 
whether  or  not  these  charges  are  sustained 
by  the  evldenoe.  Even  If  they  were  conceded 
to  be  tru^  they  constitnto  no  offmse  at  com- 
mon law,  and  violate  no  atatnte.  Ton  are 
therefore  instructed  t2iat,  as  a  matter  of  law, 
the  d^endant  is  not  gnll^  of*  an^  crime, 
and  you  are  directed  to  return  a  v«dlct  of 
not  gnUty." 

We  set  the  charge  out  In  fall  because  it 
presente  the  issue  raised  for  our  dedslon. 
The  appellee's  counsel  say  it  clearly  states 
their  views  of  the  law  and  they  pitch  their 
present  defense  upon  its  soundness.  And 
for  these  reasons  we  do  not  set  out  the  evi- 
dence, which  in  onr  opinion  was  si^clent  to 
require  the  submission  oi  the  cases  to  the 
Jury,  so  far  as  the  proof  was  concerned. 

Section  147S  was  broutfit  forward  from 
the  Revised  Statutes  where  it  la  found  on 
page  274  as  section  9  of  diapter  44,  dlvi^n 
6,  art  8,  and  as  there  toand  reads  as  follows: 

"Sec.  9.  When  It  shall  come  to  the  knowl- 
edge of  any  sheriff,  coroner  or  constable^  or 
either  of  thOx  deputies,  that  any  poson  is 
guilty  of  any  ot  the  offenses  created  or  pro- 
hibited by  thU  title,  it  shaU  be  their  duty  to 
give  notice  thereot  to  any  Judge  or  Justice  of 
the  peace  for  the  county,  who  dull  issue  his 
warrant  and  cause  such  offender  to  be 
bron^t  before  him ;  and  it  shall  be  the  duty 
of  the  Justice  or  Judge  to  examine  the  mat- 
ter in  a  summary  manner,  and  to  dischazge, 
ball  or  commit  the  offender,  as  the  circum- 
stances and  the  right  of  the  case  saaj  re- 
quire." 

This  Is  the  correct  readix^;  of  the  section, 
the  changes  having  been  made  hy  the  di- 
gester in  conforming  that  Chapter. 

As  stated  by  the  learned  trial  Judge,  we 
have  adopted  the  (3(Histitntion  of  1874  since 
the  enactment  of  the  above-quoted  section  of 
the  statute,  and  In  this  Constitution  is  found 
section  15  of  article  2  as  set  out  in  the 
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Judge's  charge.  It  will  be  observed  that  OiIb 
section  15,  art  2,  of  our  Constltation,  is 
practically  identical  with  the  Fourth  Amend- 
ment to  the  Constltation  of  the  United 
States.  Is  the  statute  constitutional? 

Wm.  U  U0OB6,  Atty.  GtoL.  Jno.  p.  Straep- 
ey*  Asst  Att7.  Oen.,  and  Vanglun  &  Akos,  of 
Uttle  Bock,  for  the  State.  H.  3.  Oobh  and 
W.  H.  Martin,  both  of  Hot  Spzings,  and  X. 
O.  PlndaU,  of  Little  Bock;  for  appellee. 

SMITH,  X  (after  stating  the  facts  as 
above).  It  la  proper  and  essential  that  we 
consider  what  dnties  are  ln^osed  npon  the 
officer  here  chafed  with  the  enforcement  of 
the  gaming  laws.  The  statute,  as  applied  to 
the  tacts  of  this  case,  provides  that  when  It 
comes  to  the  knowledge  of  a  ^erifl  that  any 
person  Is  gnilty  of  the  offiraise  of  operating  a 
gambling  device,  sach  sberUC  shall  give  no* 
tice  thereof  to  some  Judge  or  Justice  of  the 
peace  of  the  coun^.  When  this  notice  has 
been  given,  it  becomes  the  duty  of  the  officer 
to  whom  it  was  given  to  Immediately  bring 
before  him  by  appropriate  process  of  hla 
court  the  person  so  accused  of  violating  the 
law,  to  be  dealt  with  accordlug  to  the  law. 
This  section  does  not  require  the  sheriff  to 
set  the  law's  machinery  In  motion  whenever 
he  shall  merely  have  heard  of  a  violation  of 
the  law.  He  is  not  required  to  run  down 
every  idle  rumor,  or  to  act  upon  InformatloD 
which  he  may  not  regard  as  reliable.  He  Is 
required  to  act  only  when  It  comes  to  bis 
knowledge  that  the  law  Is  being  violated, 
and  he  is  guUty  of  a  violation  of  this  statute 
only  when  he  willfully  refuses  to  act  upon 
this  information. 

[1]  It  is  of  coarse  a  question  of  fact  in 
each  case  for  a  Jury  to  determine  whether 
or  not  a  sheriff  has  this  knowledge,  and  in 
determining  that  fact,  the  Jury  should  regard 
the  evidence  alleged  to  constitute  the  proof 
of  this  knowledge  from  the  sheriff's  view- 
point, and  In  doing  so,  should  decide  whether 
this  officer,  exercising  an  honest  and  Intel- 
ligent Judgment,  would  have  knowledge, 
which  in  effect  here  means  probable  cause, 
to  give  notice  under  this  statute  of  Its  viola- 
tion. But  it  is  said  this  section  is  void  be- 
cause the  officer  was  not  required  to  give  this 
notice  under  oath,  and  because  the  Constitu- 
tion provided  that  warrants  for  search  and 
seizure  can  be  issued  only  upon  oath  or  af- 
firmation. But  such  Is  not  the  case.  Only 
officers  can  give  this  notice,  and  only  such 
officers  as  have  been  required  to  take  an  of- 
ficial oath.  They  act  officially,  and  are  un- 
der the  sanctity  of  an  official  oath.  Their  ac- 
tion is  taken  in  compliance  with  their  oath. 
The  burden,  or  privilege,  of  ^ving  this  no- 
tice Is  not  imposed  by  this  statute  upon  any 
private  dtlzeu,  whatever  his  knowledge  of 
the  facts  may  be.  If  the  private  citizen  who 
has  knowledge  of  the  fact  desires  this  law 
put  In  motion,  he  must  apprise  the  officer 
irtkose  actions  are  had  under  an  official  oath. 
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Had  the  statute  Intended  to  dispense  with 
the  necessl^  of  an  oath  the  privilege  of  giv- 
ing tills  notice  could  have  been  conferred  on 
private  citizens.  But  the  private  dtisen  can 
give  this  notice  to  the  Justice  of  the  peace 
only  by  making  an  affidavit  for  a  warrant  of 
arrest  The  Legislature  In  Its  wisdom  de- 
termined that  there  was  a  necessity  to  make 
certain  peace  officers  prosecuting  officers  in 
the  enforcement  of  the  laws  against  gam- 
bling. Gambling,  In  a  sense,  Is  an  impersonal 
offense,  and  there  is  not  usually  a  prosecutor 
at  band,  as  there  Is  in  prosecutions  of  of- 
fenses for  rlolatioa  of  tiba  laws  protecting 
one's  peace,  person,  or  property.  And  so  cer- 
tain peace  officers  are  made  prosecuting  of- 
ficers In  regard  to  gaming,  and  the  Judicial 
officers  to  whom  they  report  are  required  to 
proceed  when  they  have  this  notice  of  the 
Tlolatlon  of  the  laws  against  gaming. 

12]  Tb9  Btebite  does  not  aaj  how  this  no- 
tice must  be  glToi,  bat  a  proper  practice 
which  would  make  for  an  orderly  enforce- 
meot  of  the  law  would  reqnlr»  this  notice  to 
be  In  wiitijag.  This  notice  is  in  the  natare 
of  the  information  wbkb  the  prosecuting  at- 
torney and  his  d^mtr  axe  required  to  file 
against  persons  bdleved  to  be  guilty  of  carry- 
ing concealed  weapons,  the  unlawful  sale  of 
liquor,  gambling,  and  certain  rindlar  offenses. 
"The  deputy  prosecuting  attorney  provided 
for  In  section  6387  shall  have  authority  to 
file,  with  any  Justice  of  the  peace  in  his  coun- 
ty. Information  charging  any  person  with  car- 
rying weapons  unlawfully,  unlawful  sale  of 
or  being  interested  in  the  Sale  of  Intoxicating 
liquors ;  violation  of  blind  tiger  act,  or  gam- 
bling, whereupon  It  shall  be  the  duty  of  the 
Justice  of  the  peace  to  issue  a  warrant  for 
the  arrest  of  the  offender,  and  in  such  cases 
no  bond  shall  be  required  for  the  costs  of 
prosecution."  Section  6388,  Kirby's  Digest 
This  section  might  also  be  said  to  offend 
f^inst  article  2,  S  16,  of  the  Constitution, 
except  that  in  filing  this  Information  the 
prosecuting  attorney  Is  acting  under  his  of- 
ficial oath. 

[3]  The  right  of  prosecuting  officials  to 
ffle  information  Is  well  recognized,  and  has 
long  been  a  common  method  of  instituting 
prosecutions  for  misdemeanors.  "A  criminal 
information  is  an  accusation  In  the  nature  of 
an  Indictment,  from  which  It  differs  only  In 
being  presented  by  a  competent  public  officer 
on  his  oath  of  office,  Instead  of  a  grand  jury 
on  their  oath.  This  proceeding  by  criminal 
information  comes  from  the  common  law 
without  the  aid  of  statutes ;  and  is  allowable 
by  the  common  law  In  a  great  variety  of 
cases,  the  rule  appearing  to  be  that  it  Is  a 
concurrent  remedy  with  the  indictment  for 
all  misdemeanors,  but  not  permissible  in  any 
felony.  The  right  to  make  the  information 
is,  by  the  English  law  as  it  stood  when  our 
forefathers  Imported  It  to  this  country,  in 
the  attorney  general,  who  acte  upon  his  own 
official  discretion  without  the  Interference  of 
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the  conrt;  or,  if  tbe  ofBce  of  attorney  gen- 
eral is  vacant,  it  is  in  like  manner  in  tbe 
solicitor  general.  In  the  American  states  the 
criminal  information  should  be  deemed  to  be 
such,  and  such  only,  as  in  England  Is  present- 
ed by  the  attorney  or  the  solicitor  general. 
This  part  of  the  English  common  law  has 
plainly  become  common  law  with  as.  And  as 
with  US,  the  powers  which  In  England  are  ex- 
ercised by  the  attorney  general  and  the  solici- 
tor general  are  largely  distributed  among 
our  district  attorneys,  whose  office  does  not 
exist  in  England,  the  latter  officers  would 
deem  to  be  entitled,  under  our  common  law, 
to  prosecnte  by  information,  as  a  right  ad- 
hering to  their  office,  and  without  leave  of 
court.  And  such  is  the  doctrine  extensively 
if  not  universally  acted  upon  in  our  states, 
thougAi  in  some  of  them  It  is  more  or  less  aid- 
ed by  statutes."  State  v.  Wtaitlock,  41  Arb. 
400;  State  Kyle,  166  Ho.  287,  66  S.  W.  763, 
S6  L.  B.  A.  IIEL 

[4]  Section  1742  of  Kirby*s  Digest  makes 
certain  peace  officers  prosecuting  officers  for 
tbe  specified  purposes,  and  imposes  upttti  them 
the  burden  of  giving  notice,  or  flUi^  tnforma- 
Oon  imdOT  tbe  condltimis  stated.  likewise, 
section  1748  of  Klrby's  Digest  imposes  simi- 
lar duties  In  certsiu  cases  upon  prosecntlDg 
attom^B.  "It  dhaU  be  the  duty  of  each 
prosecuting  attorney  In  this  state  who  knows 
or  is  informed  of  any  person  or  p^sons  ex- 
bibitlng  or  setting  up,  or  aiding  or  assistliig 
in  setting  op,  any  (gambling)  device  describ- 
ed in  the  preceding  section  in  his  circuit  to 
take  immediate  steps  to  liave  sodi  person  or 
persons  Immediately  arrested  for  trial,  and 
such  prosecuting  attorney  shall  have  such 
person  or  persons  arrested  as  above  provided 
tm  eadi  aerate  ofCense  done  or  committed 
on  ererr  s^rate  day." 

The  making  of  the  peace  officos  named 
in  this  section  1742  prosecuting  officers  and 
giving  them  authority  to  file  information  un- 
der the  conditions  there  required  does  not  in 
our  opinion  oflTend  against  this  section  IS  of 
article  2  of  the  Ckinstitution,  and  the  Judg- 
ment of  the  court  below  in  each  of  the  cases 
is  according  reversed  and  remanded  for  a 
new  triaL 


FBIiEm  et  aL  T.  BICEL 

(Supreme  Court  of  Arkansas.    Nov.  8,  1913.) 

1.  Tbiai.  9  106*)— Beobftion  or  Inoohfb- 

TENT  EVinBNCB— EtvnOI  OT  FAILITBI  TO  OB- 
JECT. 

Evidence  of  a  derk  as  to  the  contents  of  a 
recorded  deed  could  be  considered  though  the 
original  deed  was  in  existence  and  was  the  best 
evidence,  where  the  clerk's  evidence  was  admit- 
ted without  objection. 

[Bd.  Note.— For  other  case^  see  Trial,  Cent 
Dig.  H  260-266 ;  Dea  DiiirnO&.*l 

2.  Plbaoikg  (i  423»>— Exhibits— Waiveb. 

Tbe  failure  to  make  a  note  an  exhibit  to  the 
complaint  in  an  action  to  foreclose  a  mortage 


and  recover  the  debt  was  waived  by  defendant 
by  not  objecting  on  that  ground,  the  mortgage 
having  been  made  an  exhibit  and  read  in  evi- 
dence and  considered  with  tbe  complainL 

[Ed.  Note.-— For  other  cases,  see  Pleading. 
Cent.  Dig.  {S  1418-1420;  Dec.  Dig.  i  423*1 

8.  MOBTQAOES  (§  281*)— TbaNBFEB  OV  IiAND— 

AssuMpnon  of  Mobtqagb. 

Where  a  deed  recited  that  the  consideraticm 
was  a  certain  sum  in  cash,  and  the  asBumption 
of  a  $400  mortgage  by  the  grantee,  the  grantee 
by  accepting  the  deed  impUedty  promised  to  dis- 
cfiarge  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Ont  Dig.  U  788,  780;  DeTBig.  |  281.*I 

4.  EviDBNCB  a  419*)— PABOt  BviDBRCB— Coir- 
sidbbation  07  Deeds  —  Assvkption  or 
Mobtqaqb. 

Parol  evidence  is  admis^ble  to  show  that  & 
grantee  under  a  deed  agreed  as  a  part  of  the 
consideration  to  assome  and  discbarge  a  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1912-1028 ;  Dec  Dig.  S  419,*] 

5.  MoKraAQEB  ({  283*)— Tbaksfeb  or  Laitd — 
Absuuftioh  of  Mobtqaqb  —  Liabiutt  of 
Obanteb. 

A  grantee  onder  a  deed  providing  that  be 
ahoold  assume  and  pay  a  mortgage  im  the  prem- 
ises as  a  part  of  tm  eonrideration  was  a  surety 

for  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Cent  Dig.  SS  756-758;  Dec  Dig.  |  283.*] 

6.  Equitt  (I  418*)— Deobee— Failubb  to  Alf- 

8W EE— Time  of  EltTSBINQ. 

Where  defendant  filed  his  answer  on  Sep- 
tember 9th,  and  on  ()ctober  12th  was  given  ten 
days  from  that  date  in  which  to  file  an  amended 
answer  by  an  order  which  provided  that  certain 
evidence  be  taken  on  November  27th,  but  de- 
fendant did  not  file  his  amended  answer,  nor  ap- 
pear in  court  on  November  27th,  he  cannot 
claim  that  the  judgment  then  rendered  was  pre- 
m&tuiely  entered. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  862-071;  Dec  Dig.  {  41&*] 

7.  Eqditt  (I  430*)— Deobxb— Modzfzoation— 

AXTEB  TBBM. 

After  the  expiration  of  the  term  at  which 
a  decree  is  rendered,  the  court  can  only  set  it 
aside  or  modify  it  upon  application  under  tile 
statute  for  a  specified  cause,  or  by  bill  of  review 
under  the  chancery  practice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  1084r-1047;  Dec  Dig.  f  480.*] 

8.  MosTOAOBS  ({  202*)  —  FOBBOLOSUBB— Ac- 
tions—SuFsiciBNCT  OF  EVIDEITOB. 

Evidence  In  an  action  to  foreclose  a  mort- 
gage h(M  to  sustain  a  finding  that  a  defendant 
assumed  in  a  deed  to  hlnuelf  to  diacbarge  a 
mortgage  which  covered  part  of  the  land. 

[Ed,  Note.— For  otiier  cases,  see  Morteagea. 
Cent  Dig.  K  762-771,  790;  Dec  Dig.  |m*) 

9.  Deeds  (I  69*)— Dbuvbbt— Etidenoe. 

The  acknowledgment  and  filing  for  record 
of  a  deed '  was  prima  facie  evidence  of  Its  de- 
livery to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  136-139  ;  Dec  Dig.  S  69.*] 

10.  ISJUNCTION  (8  241*)— JDDQMENT  ON  BOND. 

Immediately  upon  the  dissolution  of  an  in- 
junction staying  proceedings  on  a  decree,  the 
chancellor  could  render  judgment  against  the 
principals  and  sureties  on  the  Injunction  bond, 
under  Kirby's  Dig.  f  3898,  providing  that  upon 
dissolution  of  an  mjunction  to  stay  proceedings 
upon  a  judgment  damages  shall  be  assessed  by 
the  court  which  may  hear  the  evidence  and  de- 
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dde  the  case  snmmarlly,  or  have  a  jury  find  the 
damages. 

[Ed.  Note.— For  other  cases,  aee  lojuDctioQ, 
Cent  Dig.  ||  644r-662;  Dec.  Dig.  S  241*] 

11.  APFEAI.  and  ESBOB  (I  1048*)— HABHI^BSa 
ESBOB. 

Since  upon  affirmaQce  of  a  judgment  for 
plaintiff,  be  is  entitled  to  Judgment  against  de- 
fendant  and  his  aoreties  on  the  Bopereedeaa 
bond,  there  was  no  prejudicial  error  in  that,  up- 
on the  dissolution  of  an  injunction  staying  pro- 
ceedings on  a  decree,  the  chancellor  rendered 
judgment  a^inst  defendant  and  the  sareties  on 
the  injunction  bond,  where  the  same  persons 
also  signed  the  supersedeas  bond,  on  appeal  from 
the  judgment  enjoined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
givr^^Cflnt  Dig.  ||  4U6-U21;  Dea  Dig.  | 

Appeal  from  Washington  Chancery  Court ; 
T.  H.  Humphreys,  Chancellor. 

Action  by  Nora  B.  Rice  against  J.  B.  Fel- 
ker  and  others,  In  which  a  cross-bill  was 
filed.  From  a  decree  overruling  a  motioa  to 
set>aBide  a  Judgment  entered  in  the  case,  and 
also  from  a  judgment  against  the  sureties  on 
an  Injunction  bond  for  the  debt  sued  for,  de- 
fendants aKieal.  Affirmed. 

Nora  B.  Bice  Instltnted  thla  action  In  the 
diancery  oonrt  against  Jamea  Pom,  J.  B.  Fel- 
kor,  et  aL,  to  obtain  jndgmwt  on  a  debt  and 
to  foreclOM  a  mortgage  given  to  secure  It  Her 
complaint  alleges,  In  sabstance,  that  James 
Possa,  on  March  25,  1909,  gave  ber  a  promls- 
sory  note  for  9400  doe  on  or  before  five  years 
after  date,  and  executed  a  mortage  on  86 
acres  of  land  In  Waablngtoa  county,  Ark.,  to 
aecnie  Oie  same;  the  mortgage  vras  made  an 
exMbit  to  tbe  complaint;  that  on  the  24th 
day  of  FAruary,  1910;  James  Possa  executed 
to  the  Bank  of  Sogers  two  mortgages  on  a 
part  of  tbe  land  embraced  in  the  mor^cage  to 
ber,  bat  that  said  mortgages  are  snbseqnent 
In  time  to  her  mortgage ;  that  on  tbe  22d  day 
of  December,  1909,  James  Pozza  oonTeyed 
to  John  EL  Felker  a  part  of  tbe  lands  em- 
braced In  tbe  mortgage  to  ber  for  a  con- 
sideration of  9000,  9200  of  which  was  paid 
at  tbe  time,  and  for  tbe  residue  of  said  pur^ 
diase  money  said  Felker  agreed  to  pay  off 
and  discharge  tbe  9400  note  and  mortgage 
made  and  executed  to  the  plaintiff  by  Posca ; 
that  said  deed  was  duly  acknowledged  and 
filed  tm  record  on  tbe  20tb  day  of  January, 
ISIO;  that  tiie  note  and  mortgage  executed 
to  ber  are  due  and  unpaid.  Tin  prayer  of 
the  cmnplalnt  is  tor  persmal  Judgment 
asalnst  Possa  and  VtSker  for  the  debt,  and 
for  a  decree  foreclosing  the  mortgage.  The 
complaint  was  filed  on  tbe  20tb  day  of 
Aagost^  1912.  On  the  same  day  a  O.  Baker 
filed  an  interraititni  In  the  action,  setting  up 
that  be  had  a  prior  mortgage  on  tbe  lands  in 
qneetlon  to  tbe  plaintiff.  On  September  9, 
1912,  John  B.  Felter  filed  bis  aerate  an- 
swer in  file  action,  and  denied  that  be  had 
parehaaed  the  lands  from  James  Pozsa,  and 
that  be  bad  prombMd  to  pay  off  tbe  mort- 
gage debt  of  Pozza  to  the  plaintiff.   On  Oc- 

*ror  othsr  CMOS 


tober  4,  1912,  James  PoKsa  flted  a  separate 
answer^  in  which  be  admitted  that  the  mort- 
gage debt  was  due,  and  stated  that  be  bad 
sold  a  part  of  the  lands  to  John  B.  Felker, 
and  that  Fdkn,  as  a  part  of  tbe  considera- 
tion therefor,  bad  assumed  the  payment  of 
the  note  and  mcwtgage  ot  tbe  plaintiff.  On 
September  9,  1912,  W.  K.  Felker,  who  bad 
been  made  a  parly  defendant  to  the  action, 
filed  an  answer  and  cross-bill,  in  which  be 
denied  that  the  mortgages  of  Fossa  to  tbe 
Bank  of  Rogers  were  subsequent  in  time  to 
the  mortgage  of  the  plaintiff,  end  alleged 
that  they  were  prior  In  time  to  the  mortgage 
of  the  plaintiff.  He  prayed  for  Judgment  on 
the  notes  given  to  tbe'bank,  ai^  for  a  fore- 
closore  of  the  mortgages  executed  to  secnre 
tbe  same.  On  the  12th  day  of  October,  1012, 
the  chancery  court  of  Washington  county 
made  tbe  following  order  in  tbe  case:  "On 
this  date  tbe  defendant  J.  EL  Felker  was 
given  ten  da^  from  this  date  in  which  to 
file  an  amended  answer  herein.  It  anpeazing 
to  the  court  that  James  Pozza,  who  Is  to  be 
a  witness  in  this  cause,  cannot  speak  tbe 
Entfllsb  language,  on  motion  of  his  attorneys. 
Walker  ft  Walker,  it  is  ordered  by  tlw  court 
that  said  James  Pozza  appear  in  this  court 
on  tbe  27th  day  of  November,  1912,  at  10 
o'clock  a.  m.,  and  there  to  testis  orally  be- 
fore the  oonrt,  bis  testimony  to  be  r^wrted 
and  reduced  to  typewritten  form  and  used 
as  his  deposition  herein." 

Hus^  A.  Dlnsmor^  for  tbe  plaintiff  tw- 
Ufied  that  be  had  known  John  EL  Felker  for 
more  than  10  years,  and  that  be  thought 
tbatr  Felker  had  resided  In  Rogers,  in  Benton 
county,  during  that  time,  nut  be  bad  known 
W.  B.  VtSber,  the  father  of  John  E.  Felkes, 
for  2S  years,  and  that  it  was  his  understand- 
ing ttiat  be  bad  been  a  resident  of  tbe  dty 
ot  Rogers  during  that  time.  That  tbe  Fel- 
kers  bad  been  engaged  In  business  as  bankers 
in  Sogers  for  a  number  of  years. 

M.  F.  Groxdale  testified  that  be  was  tbe 
circuit  clerk  and  recorder  of  Washington 
county  In  January,  1910,  and  that  In  tiiat 
month  be  recdved  and  fUed  for  record  and 
recorded  a  deed  from  James  Pozza  to  John  EL 
Felker,  ^stee;  that  after  recording  the 
deed  on  tiie  27th  day  of  January,  1910,  he 
mailed  the  deed  to  J<An  B.  Felker,  at  Rogers, 
Atk.  Tbe  deed  record  was  Introduced  In  evi- 
dence and  showed  to  be  dated  tbe  22d  day 
of  December,  1909,  from  James  Pozsa  to  J.  B. 
Felker,  trustee^  to  a  part  of  the  lands  on- 
braced  In  plaintiff's  mortgage.  Tbe  deed  re- 
cites: "That  r,  James  Pozza,  widower,  for 
and  in  ^consideration  of  the  sum  of  9200  cash 
and  tbe  assumption  of  9^  mortgage,  to  us 
in  hand  paid  by  J.  E!.  Felker,  trustee,  do 
hereby  grant,  bargain,  sell  snd  convey  to  the 
said  J.  E.  Felker,  trustee,  his  heirs  and  as- 
signs, the  followliv  described  lands,  situated 
In  Washiivton  county,  state  of  Arkansas,  to 
wit:" 

On  the  27th  day  of  Novenlber,  1912,  which 
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was  a  day  of  the  August  term  of  the  chancery 
court,  the  chancellor  heard  the  case,  and 
found  the  issQes  In  favor  of  the  plaintiff, 
rendered  Judgment  against  James  Pozza  and 
John  B.  Felker  for  the  mortgage  debt,  and 
entered  a  decree  foreclodng  the  mortgage 
On  that  day  the  record  shows  that  the  court 
adjourned  until  Friday,  November  27,  1912. 
On  the  29th,  court  met  pursnant  to  adjourn- 
ment, and  adjourned  nntll  December  28, 1912. 
On  December  17,  1912,  J.  L.  Felfcer  filed  a 
motion  to  quash  the  execution  In  the  above- 
styled  case.  On  December  24,  1912,  the  de- 
fendant W.  R.  Felker  made  a  motion  to  set 
aside  the  Judgment  and  decree  In  the  above- 
entitled  cause;  and  on  the  same  day  the 
court  made  an  order  staying  the  execution 
upon  John  R  Felker,  giving  a  bond  with  W. 
R.  Felker  and  A.  L.  Williams  as  his  snreties, 
whereby  they  undertook  and  agreed  to  pay  to 
the  plaintiff,  Nora  B.  Rice,  the  said  Judgment 
of  the  chancery  court,  or  any  final  Judgment 
that  might  be  rendered  in  said  cause  in  case 
said  judgment  of  the  chancery  court  be  sus- 
talned  and  the  motions  to  set  aslcte  and  va- 
cate the  same  and  to  quash  the  execution  be 
overruled.  At  the  same  term  of  the  court,  on 
the  2Sth  day  of  December,  the  court  made 
the  following  order:  "On  this  day  It  appears 
to  the  court  that  the  separate  motions  of 
J.  E.  Felker  and  W.  B.  Felker  were  filed  in 
vacation.  Amended  answer  of  J.  B.  Felker 
was  filed  by  permission  of  the  court  over 
objections  of  plaintiff,  Nora  B.  Rice,  and  de- 
fendants James  and  John  Pozza.  This  cause 
be  continued  and  set  for  February,  1918,  term. 
James  Pozza  required  to  appear  in  open  court 
to  testify  at  such  time  as  may  be  fixed  for. 
Payment  of  expenses  $3  per  day  by  J.  E. 
Felker." 

The  testimony  of  James  Pozza  was  taken, 
and  he  admitted  that  he  executed  the  note 
sued  on  by  the  plaintiff,  and  also  a  mortgage 
on  certain  r^l  estate  in  Washington  county. 
Ark.,  to  secure  the  same,  and  that  the  note 
and  mortgage  were  due  and  unpaid.  He 
stated  that  he  sold  12%  acres  of  the  land 
embraced  in  this  mortgage  to  J.  E.  Felker  for 
9600 ;  tbat  Felker  paid  him  f200,  and  agreed 
to  assume  and  pay  bis  mortgage  debt  to  the 
plaintiff  as  a  part  of  the  consideration  for 
the  deed ;  that  he  afterwards  paid  $25  in- 
terest on  the  mortgage  debt,  but  never  paid 
anything  further,  and  that  he  e;:Qiected  Fel- 
ker to  pay  the  mortgage  debt  as  he  had 
agreed  to  do. 

J.  E.  Felker,  for  himself,  testified,  and 
stated  that  he  was  cashier  of  the  bank  at 
Rogers,  but  denied  that  James  Pozza  exe- 
cuted the  deed  in  question  to  him,  and  de- 
nied tbat  he  assumed  or  agreed  to  pay  the 
mortgage  debt  of  Pozza  to  the  plaintiff, 
Nora  B.  Rice.  He  denied  that  he  was  a 
member  of  the  Toutltown  Townsite  Com- 
pany, and  denied  that  Captain  Willie  and 
P.  Bandini  were  members  of  any  such  com- 
pany. Th6  deed  record  shows  that  J.  E. 
Felker,  jointly  with  B.  8.  WUlle,  on  the  Utb 


day  of  April,  1910,  executed  to  P.  Bandlol 
a  deed  which,  among  other  things,  contains 
the  following  recital:  "This  deed  is  exe- 
cuted by  us  as  members  of  the  Tontltown 
Townsite  Company,  a  partnership  composed 
of  J.  E.  Felker,  B.  S.  WllUe,  and  Pletro 
Bandini."  Felker  further  testified  that  he 
did  not  know  James  Pozza;  had  never  met 
him,  and  had  never  had  a  conversation  with 
him  relative  to  the  purchase  of  the  land. 

Pozza  was  an  Italian,  and  testified  that 
he  sold  the  land  to  John  E.  Felker  In  the 
office  of  the  Bank  of  Rogers;  that  there 
were  several  gentlemen  present;  and  that 
he  cannot  now  recognize  or  identify  the  one 
who  represented  himself  to  be  John  E.  Fel- 
ker. It  was  stipulated  that  the  deposition 
of  James  Pozza,  taken  as  evidence  on  the 
motion  to  set  aside  the  original  decree  In 
this  case,  should  be  treated  and  considered 
as  the  evidence  he  gave  at  the  trial  of  the 
case  before  the  original  decree  was  made. 

On  March  1,  1913,  being  a  day  of  a  sAib- 
sequent  term  of  the  chancery  court,  the  mo- 
tions of  W.  R.  and  J.  R  Felker  were  heard 
by  the  diancellor,  and  a  decree  was  entered 
overruling  the  motion  to  set  aside  and  an* 
nul  the  Judgment  and  also  the  motion  to  s^ 
aside  and  quash  the  execution.  The  In- 
junction issued  on  the  24th  day  of  Deoon- 
ber,  1912,  staying  further  proceedings  un- 
der the  original  decree  and  the  execution 
issued  on  it,  was  dissolved,  and  Ju<^;nient 
was  entered  against  W.  B.  Felker  and  A. 

D.  Williams,  the  sureties  on  the  injunction 
bond,  for  the  amount  of  the  debt  sned  on  by 
the  plaintiff.  The  def«idantB  have  duly 
prosecuted  an  appeal  from  both  decrera  of 
the  chancery  conrt  Other  facts  wlIL  be 
stated  or  r^erred  to  in  the  opinion. 

Dick  Rice,  of  Bentonville,  for  appellants. 

E.  S.  McDaniel.  of  Fayetteville,  for  appellee 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  Insisted  that  the  court  erred 
in  admitting  the  deed  record  as  evidence 
of  the  deed  from  James  Pozza  to  John  E. 
Felker,  because  the  original  deed  was  In  ex- 
istence and  was  the  best  evidence,  and  tbat 
the  testimony  of  the  clerk  set  out  in  the  state- 
m^t  of  facts  should  not  have  been  received 
in  evidence  for  the  same  reason.  In  support  of 
his  position,  counsel  cites  the  case  of  Pen- 
dergrass  v.  Allan,  101  Ark.  3^,  141  S.  W. 
507;  but  we  do  not  think  that  case  sustains 
his  position.  There  objection  was  made  to 
the  Introduction  of  the  evidence.  Here  no 
objection  was  made  to  the  introduction  of 
the  evidence  so  far  as  the  record  discloses. 
In  regard  to  a  precisely  similar  contention 
to  that  now  made  by  counsel  for  defendant. 
In  the  case  of  Allan  v.  Ozark  Land  Compa- 
ny, 55  Ark.  549,  18  S.  W.  1042,  the  court 
said:  "It  la  contended  that  the  testimony 
of  Gobbs  as  to  the  contents  of  the  records 
in  his  office  was  not  competent,  because  the 
records  or  certified  coplea  thereof  were  the 
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best  evidence  of  their  contents.  Tliis  is 
true.  But  It  does  not  m^pear  In  the  reoord 
In  this  case  that  there  was  any  objection  to 
Its  admlssUa  as  erldenca  .^ipdlant  had 
the  il|^  to  waive  the  j^rodnctton  oS.  theiec* 
ords  or  certlfled  espies  of  the  same  and  ac- 
cept proof  of  their  contents,  and  did  so  hr 
Us  8Uenc&  lUUng  to  object,  be  thereby 
lolled  the  appellee  Into  repose,  and  deprived 
It  of  the  (^pOTtnnlty  of  offotbig  better  evl- 
doice.  Had  Oie  testbaony  of  Cohbs  been  In- 
competent for  any  poipose  or  <m  any  condi- 
tion, the  drenlt  conrt  should  have  given  it 
no  consideration,  and  In  weighing  the  evi- 
dence should  have  exelnded  It  on  its  own 
motion.  In  such  caaeSt  the  fallnre  'of  a  par- 
ly to  object  does  not  add  to  the  probative 
force  of  the  Incompetent  testimony;  bat 
in  case  of  secondary  evidence.  If  he  waives 
the  conditbois  on  which  Its  admlsslMHty  de- 
pends, be  Uierdv  gives  to  It  its  fall  force 
as  evidence.  This  is  the  rale  In  actions  at 
law.  Franenttial  t.  Brldgunan,  CO  Ark.  848 
[7  S.  W.  888].  The  same  rale  prevalla  in 
actions  in  equity." 

[>]  It  is  also  urged  that  the  decree  should 
be  reversed  because  the  idalntlff  fulled  to 
make  t3ie  note  an  exhlUt  to  her  complaint; 
bat  no  objection  was  made  to  her  not  do- 
ing so,  and,  under  our  familiar  roles  of  prac- 
tloe,  her  failure  to  do  so  will  be  taken  as 
waived  by  the  defendants.  The  mortgage 
sought  to  be  foreclosed  was  nude  an  ex- 
hibit to  the  complaint  and  was  read  in  evi- 
dence and  omsidered  by  the  chancellor  wlUi 
the  complaint.  Neff  v.  SUder,  84  277, 
109  S.  W.  260.  120  Am.  St  Bep.  07. 

[3]  Tbit  testimony  shows  tbat  the  deed 
from  Fossa  to  John  B.  Velker  was  duly  ac- 
knowledged and  filed  for  record,  and,  after 
It  was  recorded,  was  sent  by  the  clerk  to 
Fdker  at  Bogers,  where  be  redded.  The 
deed  was  afterwards  found  in  his  posses- 
sion. The  deed  recdtes  that  the  considera- 
tion was  $200  cash  and  the  assumption  of 
a  $400  mortgage.  Thus  it  will  be  seen  that 
the  deed  contains  a  stipulation  that  the 
property  was  subject  to  a  mortgage  ^ilch 
the  grantee  agreed  to  pay.  In  such  eases,  a 
duty  Is  Imposed  on  blm  by  Uie  acceptance  of 
tbe  deed,  aM  the  law  implies  a  promise  to 
perform  it  See  Patton  v.  AtUns,  42  Ark. 
197. 

[4]  ISesfdes,  Posa  testified  tbat  Felker 
agreed  to  assume  and  pay  off  the  mortgage 
as  a  part  of  the  consideration  for  the  deed. 
Parol  evidence  to  establish  this  ftwt  was  held 
to  be  competent  in  the  case  of  J.  H.  Magill 
Lumber  Oa  v.  Lane-Wfaito  Lbr.  Co.,  00  Art:. 
426,  m  S.  W.  822.  So,  too.  In  the  case  of 
Strohauer  v.  Yolti,  42  Hlch.  444,  4  N.  W.  161, 
tbe  Supreme  Conrt  of  that  state,  n»^ing 
Oirou^  Hr.  Justice  Oooley,  held:  "A  deed 
containing  a  covenant  of  warranty  'against 
all  lawful  dalms  whatsoever  subject  to  a 
certhln  mortgage  given  by  the  parties  of  the 
first  part  for  one  thousand  dollars,'  merely 
leaves  flie  title  subject  to  be  detested  by  a 


&lluve  to  pay  tbe  mortgage  debt,  but  does  not 
bind  the  grantee  to  pay  it  And  the  wees^ 
tlon  Is  not  Budi  a  written  contract  as  will 
exclude  evidence  to  show  that  in  addition  to 
the  consideration  expressed,  the  g»nt«e  had 
also  agreed  to  pay  off  the  mortgage.  The  ex- 
ception and  the  tupreaneojt  are  distinct" 

[I]  The  learned  Justice  in  the  opinion  said 
tbat  such  rule  of  evidence  was  not  in  any  re- 
spect opposed  to  the  well-known  rule  that 
parol  proof  cannot  be  introduced  to  add  to 
and  vary  written  instruments.  If  plaintiff 
was  unable  to  satisfy  her  debt  against  Fossa 
by  the  fbreclosare  of  tlie  mortgage,  Posza 
would  be  perscnmlly  liable  for  tbe  d^d^cy, 
and  Felker,  having  assumed  the  mortgage 
debt  and  agreed  to  pay  It,  stood  In  the  posi- 
tion of  surety  for  tbe  debt  The  doctrine  is 
stated  in  Monnt  v.  Von  Ness,  SS  N.  J.  Bq.  262, 
as  follows:  "The  mere  assomption  to  pay 
the  mortgage  on  the  land,  if  made  by  the 
grantee  to  the  grantor,  is  at  most  an  indem- 
nity merely;  and  though,  if  the  grantor  be 
personally  liable  for  the  payment  of  the 
mortgage,  tbe  mortgagee  may,  in  equity,  pnr- 
sne  the  grantee  on  his  assumption;  that  how- 
ever, Is  because,  and  only  because,  the  mort- 
gagee Is,  In  equity,  entitled  to  the  benefit  of 
all  collateral  secnrltles  which  his  debtor  has 
taken  for  the  mortgage  debt  •  •  •  And 
If  the  grantor  Is  not  personally  liable  for  the 
mortgage  debt,  the  mortgagee  cannot  look  to 
the  grantee,  personally,  at  all,  because  the  as- 
sumption la  but  an  Indemnity,  and  the  gran- 
tor not  bdng  liable,  the  Indemnlly  is  practi- 
cally a  mere  nullity." 

[6]  Finally,  It  Is  contended  that  the  origi- 
nal decree  Bhonid  be  reversed  because  It  was 
prematurely  entered.  Tbe  defendant  Felker 
filed  his  answer  on  the  0th  day  of  September, 
1012,  and  on  the  12th  day  of  October.  1012,  at 
the  same  term  of  the  court  the  cliancery 
court  records  show  that  Felker  was  given 
ten  days  from  that  date  within  which  to  file 
an  amended  answer,  and  tbat  the  testimony 
of  James  Pozza  would  be  taken  in  court  on 
the  27th  day  of  November,  1012.  The  defend- 
ant Felker  should  have  taken  notice  tbat  tbe 
case  would  come  up  on  that  day  for  further 
proceedings,  and  might  be  reached  for  final 
hearing  on  the  call  of  the  calendar.  He  did 
not  file  his  amended  answer,  and  did  not  ap- 
pear In  court  on  the  27th  day  of  November, 
and  Is  not  now  In  position  to  claim  that  the 
judgmoit  was  prematurely  entered.  It  is 
true  that  <m  a  subsequent  day  of  the  same 
term  of  court  he  filed  a  motion  to  set  aside 
the  decree  and  gave  his  reasons  therefor; 
but  he  did  not  press  this  motion  to  a  hearing, 
and  It  was  not  heard  and  determined  until 
a  subsequent  term  of  the  court 

[7]  After  the  expiration  of  a  term  at  which 
a  deoree  is  rendeted,  the  court  readying  the 
decree  has  no  power  to  set  it  aside  or  modl^ 
it  except  niwn  application  under  the  statute 
and  for  some  cause  therein  specified,  or  by 
bill  of  review  under  the  chancery  practice. 
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TumM"  T.  Vanghan,  38  Ark.  455;  Terry  t, 
Logue,  97  Ark.  314,  133  S.  W.  1136.  But  U 
tbe  motion  to  set  aside  the  decree  be  treated 
as  an  application  under  the  statute,  and  for 
the  causes  therein  spedfled,  still  the  decree 
of  the  chancellor  must  be  afllnned  on  the 
whole  record. 

[8]  We  have  already  adverted  to  the  evi- 
dence introduced  by  the  plaintiff  In  our  dis- 
cussion of  the  original  decree,  and  it  Is  not 
neceBSary  to  repeat  it  It  is  true  that  John 
B.  Felkor  testified  that  Posea  did  not  conT^ 
to  him  any  part  of  tbe  land  embraced  in  the 
mortgage^  and  that  he  did  not  assume  or 
agree  to  pay  the  mortgage  debt  He  stated 
that  he  had  no  acquaintance  with  Pozza,  and 
had  never  had  any  dealings  with  him;  but 
It  mast  be  remembered  that  Pozza  testified 
that  he  did  execute  the  deed,  and  that  be  as- 
sumed and  agreed  to  pay  the  mortgi^  debt 
of  Pozza  to  plaintlft. 

[I]  The  deed  was  acknowledged  and  filed 
for  record,  and  this  was  prima  fade  evidence 
of  its  delivery.  Ebtes  v.  G^man  National 
Bank,  02  Ark.  7,  84  S.  W.  86.  And  the  clerk 
testified  that  after  he  had  recorded  the  deed, 
he  mailed  it  to  the  defoidast  at  Itogers,  Atk., 
where  he  resided.  Besides  that,  the  deed  was 
afterwards  found  among  Felker's  papers.  It 
will  be  noted  that  Felker  testified  that  no 
each  company  as  the  T<mtltown  Towndte 
Oompany.  composed  of  Mmaelf  and  others, 
existed;  and  the  record  shows  that  Felker 
aecnted  a  deed  as  a  member  of  tbe  Tontl- 
town  Townstto  Compai^,  which  was  recited' 
to  be  a  partnerabip  composed  of  Umaelf  and 
others.  It  is  tme  that  Pozza  was  not  able 
to  identify  Felker  at  the  time  he  testified, 
but  he  testified  that  the  trade  was  made, 
whereby  he  agreed  to  conv^  the  land  to 
Fdlnr,  in  the  office  of  the  bank  of  which 
Felker  was  cashier  at  Rogers,  and  said  that 
there  were  several  gentlemen  present  but,  not 
having  any  previous  acquaintance  with  them, 
be  did  not  recollect  which  one  was  John  E. 
Felker.  Pozza  bad  had  no  previous  acquaint- 
ance with  F^ker,  and  this  may  account  for 
the  fact  that  he  could  not  fdentUy  him  at  the 
hearing.  Under  all  the  circumstances  of  the 
case,  and  considering  the  mnltltade  of  busi- 
ness transactions  had  by  Felker  as  cashier 
of  the  bank,  it  Is  probable  that  be  did  not 
remember  the  transaction  with  Pozza.  In 
any  event,  the  chancellor,  on  the  whole  rec- 
ord, found  in  favor  of  the  plaintiffs,  and  re- 
fused to  set  aside  the  decree,  and  it  cannot 
be  said  that  his  finding  was  against  the  dear 
preponderahce  of  the  evidence. 

Finally,  It  Is  objected  that  the  court  ren- 
dered Judgmait  against  W.  R.  Felker  and 
A.  Ia  Williams,  who  became  sureties  on  the 
injunction  bond  to  stay  the  execution  issued 
after  the  original  decree  was  entered  of  rec- 
ord, and  to  enjoin  the  enforcement  of  the  de- 
cree. 

[19]  The  injunction  stayed  the  proceedings 


on  the  original  decree  and  enjoined  its  en- 
forcement, BO  that  immediately  on  the  dis- 
solution of  the  injunction  the  chancellor  was 
empowered  to  render  Judgment  against  the 
principal  and  sureties  on  the  injunction  bond 
according  to  Ite  terma  Kirby's  Digest,  sec- 
tion 3998 ;  Oreer  t.  Stewart,  48  Ark.  21.  2 
S.  W.  251;  Stanley  t.  Bonbam,  62  Ark.  854, 
12  S.  W.  70a 

[11]  Moreover,  these  same  parties,  A.  L. 
Williams  and  W.  R,  Felk^,  have  ^gned  the 
supersedeas  bond  In  the  appeal  of  J.  E. 
Felker  from  the  Judgment  rendered  against 
him  on  November  27,  1912.  The  Judgment 
and  decree  against  J.  E.  Felker  having  been 
affirmed,  the  plaintiff  is  entitled  to  Judgment 
against  him  and  also  his  sureties  on  the 
snpersedeas  bond.  Therefore  no  prejudice 
could  In  any  event  result  to  W.  R.  Felker  and 
A.  L.  Williams,  and  It  Is  wdl  settied  that  we 
only  reverse  Judgmrats  and  decrees  of  tbe 
lower  court  for  errors  which  are  prejudicial 
to  the  rlghte  of  appeUants. 

It  follows  that  the  decree  must  be  affirmed. 


FANCHER  T.  EENNER. 
(Supreme  Court  of  Arkansas.    Nov.  10,  1913.) 

1.  DEPOSITIONB  ({  83*)— SVPPBBSSIOJf— 

Gboundb  —  RxrusAi.  ov  Wirmas  to  An- 

SWEB. 

The  refusal  of  a  witness  to  answer  qneo- 
tlons  not  shown  to  be  material  to  the  controver- 
sy was  not  ground  for  suppresaing  the  deposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  DepoBitlons, 
Cent  Dig.  8S  2197-226;  Dec  Dig.  |  83.»] 

2.  Appbai.  and  Ebbob  ({  232*)— Soora  of  Rk- 
viEW— Questions  Not  Raised  at  .  Tbial. 

Where  plaintiff  saved  only  a  Eeneral  objec- 
tion to  each  of  two  inatructions  Involving  the 
validity  of  an  alleged  gift,  he  could  not  object 
on  appeal  that  the  Instructions  were  erroneous 
because  the;  did  not  charge  that  a  delivery  was 
an  essential  element  (tf  a  gift 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  IS  1301,  1*68,  1^  1480, 
1431 ;  Dec  Dig.  I  232.*] 

3.  Tbiai.  (9  266*)— iNSTBtJCTiONs— REqunsiBD 
Chabge— Duty  to  JIakx  Request. 

Where  defendant  claimed  certain  property 
under  an  alleged  gift  from  testatrix,  and  in- 
structions given  were  correct  declarationB  of 
law  applicable  to  the  issue  of  the  validity  of 
the  gift,  they  were  not  erroneous  because  of 
the  court's  omisaioa  to  charge  that  delivery 
was  an  essential  element  of  a  gift,  either  inter 
vivos  or  causa  mortis,  defendant  not  haying 
requested  such  InstmctioD. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  SI  628-641;   Dec  Dig.  8  256.*] 

4.  COUBTS  (I  200H*)— Pbobate  C0UBT9-^U- 
BiBDicTiON— Title— AovEBSX  Claims. 

Const,  art  7,  f  34,  and  Kirby's  Dig.  1 1340. 
prescribing  the  jurisdiction  of  probate  courts,  do 
not  ccoifer  on  such  conrts  jurisdiction  to  hear 
contests  as  to  the  title  of  property  between 
executors  and  administrators  and  third  per- 
sons claimiDg  title  as  against  the  estate,  but 
only  authorized  such  courts  to  compel  a  disclo- 
sure concerning  what  property  such  third  per- 
sons have  in  possession  belonging  to  the  estate, 
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and  to  caiUK  them  to  deUver  the  some  to  the  ex- 
ecutor. 

[Ed.  Note.— For  other  caees.  see  Co  arts,  Gent 
Difr  I  479;  D«e.  Dig.  I  20&%.*] 

5.  EXSOUT0B8  AVD  ADICniIBISATOBa  (|  466*}— 

Division. 

Where,  In  probate  proceedinga  to  discover 
property  and  compel  its  dellve^  by  defendant 
to  plaintiff  as  execntor,  plaintiff  permitted  the 
salt  to  proceed  as  if  It  was  an  Inqoiry  to  as- 
certain what  property  defendant  had  in  his 
poBBeBsion  belonging  to  the  estate  after  it  was 
disclosed  that  defendant  was  claiming  the  prop- 
ertr  in  his  own  right,  aach  ^rocednre  did  not 
onat  the  probate  conrt  of  Junsdiction,  and  the 
execQtor  having  recovered  only  one  Iton  of  Uie 
property  demande^  the  conrt  properly  divided 
the  costs,  one-hall  to  each. 

[Bd.  Note.— For  other  eases,  see  Bzecuton 
and  Administrators,  Gent  IMg.  H  1941-1087; 
Dec  Dig.  I  456.*] 

6.  EXSCDTOBS  AND  ADinKIBTEATOBS  (S  4S6*)— 

Right  to  Gobtb— Statutobt  PBocEEDiNoa. 
Kirby*B  Dig.  |  965,  providing  that  pleiotiff 
shall  be  entitled  to  costs  if  he  recovers  jadg- 
ment  has  no  application  to  a  special  atatatory 
proceeding  by  an  executor  to  recover  property 
alleged  to  bdong  to  his  estate. 

[Kd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  81  1941-1967; 
Dec  Dig.  I  456.»] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty ;  Jos.  8.  Maples,  Judge. 

Petition  by  J.  P.  Fancher  against  B.  B. 
Kenner.  Judgment  tor  defendant  except  aa 
to  a  part  of  the  reltet  demanded,  and  plaln- 
tUC  appeals.  Affirmed. 

The  appellant;  as  execator  of  Mai^et  O. 
Eenner,  filed  in  tbs  probate  court  of  Carroll 
conn^  a  petition  alleging  that  appellee  had 
In  bis  p(»8eB8lon  mon^  and  personal  prop- 
erty belonging  to  tbe  estate  of  Margaret  G. 
Kenner,  and  that  be  wlthh^  or  concealed 
tbe  same  from  the  petitioner.  Tbe  petition 
asked  that  Kenner  be  requteed  to  answer 
what  proper^  he  had  belon^g  to  the  es- 
tate of  Margaret  G.  Kenner,  and  that  he  be 
required  to  deliver  the  same  to  the  executor. 

There  was  a  trial  In  vacation  b^re  Oxe 
probate  indge,  who  found  that  Kenner  had 
$200  betoi^ng  to  the  estate  and  otber  ar- 
ticles of  personal  property.  Later  this  find- 
ing of  die  probate  Judge  was  made  the  Judg- 
mesit  of  tbe  court  and  the  mattw  was  ap- 
pealed to  tbe  drcnlt  conrt  Trial  was  bad 
In  the  circuit  court  as  to  tbe  title  to  tbe 
property  which  the  appellee  bad  in  bis  pos- 
aeasiott.  Tbe  appeUee  claimed  that  the  prop- 
ertr  be  had  in  his  iMMsesslon  had  been  given 
to  hiiD  by  bis  mother,  and  the  testimony  io- 
trodnced  try  him  tended  to  prove  his  conten- 
tion. A]n>ellant,  on  the  other  band,  con- 
tended that  the  property  which  the  testi- 
mony showed  appellee  bad  in  his  possession 
bad  been  disposed  of  by  Margaret  C.  Kenner 
will,  and  tbat  tbe  same  vns  the  property 
of  the  estafft  Tben  is  testimony  tending  to 
support  his  contention.  The  cause  was  snb- 
raitted  to  a  jury,  and  the  verdict  was  in 
favor  of  the  appose  as  to  all  tbe  articles 
claimed  by  him  except  tbe  buggy.    As  to 


that  their  verdict  was  in  f&vor  of  the  appel- 
lant The  court  rendered  a  Judgment  against 
appellant  for  one-half  the  costs,  and  appel- 
lant prosecutes  this  appeaL  Other  facts 
stated  in  the  opinion. 

Guy  Trimble,  of  Harrison,  for  appel- 
lant Festns  O.  Bnttv  of  Bnreha  Springs, 
for  appellee. 

WOOD,  J.  (after  stating  tbe  fkcts  as  above). 
[1]  The  appellant  complains  because  the 
court  refused  to  suppress  the  depoaltion  of  a 
certain  witness,  giving  as  bis  reason  that 
tbe  witnees  decilimed  to  answer  Qnestions,  and 
that  her  statem^ts  were  Inadmlsslblfc  We 
have  examined  the  Questions  which  appel- 
lant contencto  the  witness  refused  to  answer, 
and  do  not  find  that  they  tended  to  elicit 
facts  that  were  material  to  tbe  eontroversy, 
and  therefore  thore  was  no  prejudice  in  tbe 
coords  mllng. 

[1]  Ttie  court  gave,  among  others,  tbe  fol- 
lowing instmctioiiB: 

"(7)  Tbe  conrt  instmcts  the  Jury  that  one 
has  a  rl^t  to  dispose  of  his  property  as  he 
or  she  sees  fit,  and  in  this  case,  if  yon  find 
from  tbe  ei^dence  that  Mrs.  Margaret  0. 
Kenner,  prior  to  her  deatb*  when  she  was  of 
sound  mind  and  disposing  memory,  gave  to 
the  defendant  the  property  or  a  part  of  the 
property  in  question,  Intendii^  ttiat  it  Should 
be  bis  property,  Otm  such  property  claimed 
fUB  a  gift,  if  yon  find  a  gift  was  made^  would 
In  law  be  the  property  of  tbe  defendant 

"(8)  As  to  whether  or  not  the  property  In 
question  was  the  properly  of  Bnlns  Kenner 
by  gift,  or  ottterwise,  from  his  mother  is  a 
question  of  fact  for  yon  to  determine  from 
all  the  facta  and  drcnmstances  in  evidence 
before  yon  in  this  canse." 

The  appellant  saved  a  general  objection 
to  eadi  of  the  InstractlOnB,  and  he  contoids 
here  that  the  Instmcttons  shonld  have  told 
the  jury  that  there  must  be  a  deltveiy  in 
order  to  conatltute  a  gift 

[3]  The  instructions  were  correct  dedara- 
tions  of  law,  applicable  to  the  Issue  that  was 
being  tried.  While  delivery  of  a  gift  Is  an 
essential  element  of  the  f^ft,  either  inter 
vivos  or  causa  mortis,  it  is  not  necessary  for 
the  court  to  so  instmct  the  Jury  unless  re- 
quested to  do  so.  The  gift  of  a  thing  in- 
cludes tbe  delivery  thereof  and  the  Instruc- 
tions were  sufficient  to  present  tbe  issue  of 
fact  raised  by  the  testimony.  If  tbe  appe- 
lant had  desired  tbe  court  'to  define  more 
Bpedflcelly  the  elemrate  constituting  a  gift, 
including  delivery,  doubtless  it  would  have 
done  BO  if  it  had  been  so  requested.  Having 
contented  htms^  with  the  general  objection 
at  the  trial,  he  cannot  now  urge  a  specdfic 
objection  on  appeal  to  an  instruction  which 
is  not  inherently  wroneous.  St  li  I.  M.  ft 
S.  Ry.  Go.  T.  Richardson,  87  Atk.  602,  113 
S.  W.  794;  Mo.  &  North  Ai^  B.  Ca  v. 
Daniels,  98  Ark.  SS2.  136  S.  W.  661;  Green 
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T.  St  li.  I.  M.  4  S.  Ry.  Co.,  99  Art.  226,  1S7 
8.  W.  UOO.  See  also,  Strickland  t.  Strick- 
land, 103  Ark.  183,  146  S.  W.  501 ;  Harmon 
T.  Frye,  103  Ark.  584,  148  S.  W.  269. 

Tbe  appellant  objects  to  the  judgment  tax- 
ing him  with  one-half  of  the  costs.  Sections 
60,  61,  and  62,  Kirby's  Dig.,  under  which  the 
executor  instituted  this  proceeding  In  the 
probate  courtj  embody  the  procedure  as 
contained  In  chapter  4,  SS  47,  48,  49.  and  CO 
of  the  Revised  Statutes,  as  amended  by  the 
act  of  March  17,  1885  (Laws  1885,  p.  68). 
The  amendment  of  1885  added  to  the  laws 
contained  In  the  Revised  Statutes  by  vesting 
the  probate  judge  with  the  right  also  to  pro- 
ceed in  vacation  in  the  same  manner  as  the 
probate  court  This  court  in  passing  npon 
the  provisions  of  the  Revised  Statutes,  in 
Moss  T.  Sandefur,  Executor,  16  Ark.  381, 
said  that  their  purpose  was  "not  to  invest 
the  probate  court  with  Jurisdiction  of  con- 
tested rights,  and  matters  of  litigation,  as  to 
the  title  to  property,  between  the  executor 
or  administrator  and  other^" 

[4]  The  sections  of  the  Revised  Statutes 
construed  by  the  court  In  Moss  v.  Sandefur, 
'  supra,  were  under  the  Constitution  of  1836, 
giving  to  the  probate  court  such  Jurisdiction 
In  matters  relative  to  the  estates  of  deceased 
[>ersons  as  might  be  prescribed  by  law. 
Const  1836,  art  6, 8 10.  At  the  time  when  the 
above  case  was  decided,  the  Legislature  had 
not  conferred  upon  probate  courts  Jurisdic- 
tion to  hear  contests  as  to  the  title  of  prop- 
erty between  executors  and  administrators 
and  others  claiming  title  to  property  as 
against  the  estate  of  deceased  persons.  They 
had  no  such  Jurisdiction  then,  nor  do  they 
have  It  under  the  present  Constitution. 
Const  Ark.  art  7,  8  34 ;  Kirby's  Dig.  g  1340. 

The  court  under  f^e  statute,  had  Jurisdic- 
tion only  to  compel  the  appellee  to  disclose 
what  personal  property  he  tiad  in  his  posses- 
sion belonging  to  the  estate  of  Margaret  Ken- 
ner,  and  to  cause  him  to  deliver  the  same 
to  the  executor.  The  proceeding,  up  to  the 
time  when  the  probate  Judge,  in  vacation, 
made  a  finding  to  the  effect  that  appellee 
had  in  his  possession  certain  property  be- 
longing to  the  estate,  may  be  treated  as  in 
conformity  with  the  statute,  but  after  the 
proceedings  were  erroneous. 

[6]  The  appellant  acQUlesoedf  however,  in 
the  subsequent  proceedings  by  submitting 
thereto  without  objection.  He  permitted  the 
appeal  to  the  circuit  court  and  permitted 
the  trial  to  proceed  therein  as  if  it  were  an 
inquiry  to  ascertain  what  property  the  ap- 
pellee had  in  his  possession  belonging  to  the 
estate.  While  this  was  an  erroneous  method 
of  procedure  In  making  the  inquiry  after 
it  was  disclosed  that  appellee  was  claiming 
the  property  in  his  own  right  still,  the  pro- 
bate court  and  the  circuit  court  on  appeal 
had  Jurisdiction  of  the  subject-matter  of  the 
Inquiry,  and  an  erroneous  exercise  of  that 
Jurisdiction  did  not  defeat  it    The  appel- 


lant however,  as  vre  have  stated,  acquiesced 
in  this  proceeding,  and  the  Judgment  tliat 
was  rendered  against  him  in  the  circuit 
court  was  adverse  to  him  as  to  all  the  ar- 
ticles of  property  that  had  been  ordered  to 
be  delivered  to  blm,  except  the  buggy.  The 
appellant  had  it  in  his  power  to  prevent  the 
erroneous  method  of  procedure  in  the  cir- 
cuit court  had  he  made  timely  objection 
thereto,  and  much  of  the  costs  incident  to 
the  trial  of  the  rights  of  property  incurred 
by  appellant  he  could  have  prevented  and 
they  were  tmnecessary  and  had  he  objected 
to  the  procedure.  As  was  held  in  Meadows 
V.  Rogers,  17  Ark.  361:  "It  is  within  the 
power  of  the  circuit  court  in  the  exercise 
of  a  sound  discretion,  to  disallow  to  the 
plalnUff  any  costs  which  he  has  caused  un- 
reasonably and  unnecessarily  to  be  accumu- 
lated." He  submitted,  and  lost  In  the  circuit 
court  all  that  the  probate  court  had  adjudged 
him  entitled  to,  except  the  buggy.  Under 
these  drcumstanoes,  it  cannot  be  said  tliat 
the  Judgment  was  wholly  in  appellant's  fa- 
vor. The  Judgment  was  in  favor  of  the  ap- 
pellee as  to  all  the  articles  which  appellant 
contended  belonged  to  the  estate,  except  the 
buggy.  The  appellant  therefor^  did  not  re- 
cover Judgment  for  these  articles.  He  was 
In  the  attitude,  under  the  .IsBues  presented, 
of  having  asked  Judgment  for  all  the  articles 
of  property  and  only  recovering  it  as  to  one. 

The  awarding  of  costs,  under  the  peculiar 
facts  presented  by  this  record,  was  In  the 
discretion  of  the  court  and  we  find  no  abuse 
of  that  discretion  In  taxing  one-half  the  costs 
against  appellant  As  was  said  In  Meadows 
V.  Rogers,  supra,  "The  Judge,  who  presided 
in  the  trial  of  this  cause,  heard  all  the  wit- 
nesses examined,  •  •  •  was  more  compe- 
tent to  give  proper  directions  about  the  tax- 
ing of  costs  than  we  can  possibly  be." 

[t]  Sec.  965  of  Kirby's  Digest  Is  not  ai>* 
plicable  to  this  special  statutory  proceeding. 

The  Judgment  Is  afflimed. 


FULKERSON  v.  WESTERN  UNION  TEL- 
EGRAPH  CO. 

(Suprema  Court  of  Aricansas.    Nov.  10,  19ia> 

1.  MASTEB  and  SBBVAHT  (I  20*)— GONTOACTB 

OF  EUPLOYMEKT— COWSTBUCTION. 

Where  plalotiff  was  offered  employment  as 
a  state  sales  agent,  but  the  offer  did  not  spedfy 
any  length  of  time  of  service,  an  acceptance 
would  create  a  contract  of  employment  termin- 
able at  the  will  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  8-10,  17;  DecDig.  |20.*J 

2.  TELEOBAPaS  AND  TBLEPHONES  ({  66*)— DB- 
LAT  IN  TBAnSMISSIOn  OP  MEBBAOB  — AC- 
TIO ns—Dauaoxs. 

Where  a  telegraph  company  negligently  de> 

layed  the  transmission  of  a  message  offering 
plaintiff  employment  at  will,  it  cannot  l>e  pre- 
sumed, Id  an  action  for  damaKes,  that  the  em- 
ployment would  continae  for  any  given  length 
of  time,  do  as  to  entitle  plaintiff  to  a  recovery 
for  his  loss  during  that  period,  and  hence  evi- 
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denee  of  the  profits  he  would  have  made  had  he 
obtained  the  position  Is  hiadmiflaible. 

[Ed.  Note.— For  other  cases,  see  Telegr»hs 
and  Telephones.  Cent  Dig.  ||  01-03;  I>e&  Dig. 
S  66-*] 

Sl  Telbokaphs  and  Tbixphonbs  (S  73*)  — 
THANsuisaioN  or  Messaoeb— Dajuoes. 
Where  a  telegraph  company  negligently  de* 
layed  the  transmission  of  an  iDtelTlgible  oosl- 
nesa  message  disclosing  on  its  face  that  it  wa« 
of  importance,  it  is  liable  at  least  for  nominal 
damages,  and  it  is  improper  to  direct  a  verdict 
in  it*  favor. 

[Ed.  Note.— For  other  cases,  see  Tel^^raphs 
and  Telephones,  Cent  Dig.  |  76;  Dec  Dig.  1 
73.*] 

4.  Appeal  ahd  Ebbob  (i  1175*)— DcimiaNA- 

In  an  action  anlnst  a  telegraph  company, 
where  it  was  only  liable  for  nominal  damages, 
the  case  will  not  be  reversed  and  remanded  on 
plaintiff's  appeal  from  a  directed  verdict  but 
will  be  revened  on  appeal  and  judgment  for 
nominal  damages  there  entered. 

[Ed.  Note.— For  other  caaeB,  see  Aj^eal  and 
Error,  Cent  Dig.  H  46^H£87;  Dec  Dig.  1 

Appeal  from  Otrcoit  Court,  Benton  Coun- 
ty; J(».  S.  Maples,  Jn^e. 

Action  by  8.  W.  Falkerson  against  the 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeala 
Berased,  and  judgment  entered  for  plaintiff 
for  nominal  dfliwflgyiff- 

TMa  la  an  action  by  8.  W.  Fnlkerson 
against  the  Western  Unlwi  Telegraph  Com- 
pany for  damages  for  the  failure  on  the 
part  of  the  defoidant  to  deliver  to  sAalntifl 
ttie  following  tel^rapbic  mesH^:  "Janu- 
ary 25, 1012.  Mr.  8.  W.  Falkerson,  Benton- 
TUie,  Arkansas.  Offer  yon  Tennessee  tertl- 
tory  Twenty  direct  five  mall  effective  first 
Wire  qnidE  answer.  International  StodE 
Food  Company." 

The  plaintiff  resided  near  the  defendant's 
telc^xaph  ofllce  In  B^tonvlUe;  bat  on  ac- 
count of  the  n^Ugence  of  the  defotdant,  the 
message  was  not  ddlvered  to  bim.  On  the 
next  day.  the  International  Stock  Food  Com- 
pany wrote  falm  a  lett^.  In  which  it  stated 
that  It  had  wired  him  the  day  before,  offering 
Mm  the  state  agency  for  the  state  of  Tennes- 
see on  a  straight  oommlsidon  baslB  of  20 
per  coit  on  solidted  orders,  and  five  pbr 
cent  on  mail  orders,  and  bad  asked  him  to 
irire  his  answer.  Upon  rece^  of  this  letter, 
the  plaintiff  wired  an  acceptance  of  the  oflter ; 
but.  In  the  meanUme,  the  stock  fbod  com< 
pany,  not  having  received  any  answw  to  its 
telegram  as  requested,  had  employed  another 
fioamaw,  uid  wBS  uuBble  to  employ  the 
plaintiff.  The  plaintiff  testified  that  he 
would  have  accepted  the  employment  had  he 
received  the  message,  and  also  offered  to  in- 
trodnce  evidence  tending  to  show  the  amount 
of  conudsslon  he  would  have  earned  under 
the  emidoyment  The  coart  refused  to  admit 
the  offered  testimony,  and  directed  a  verdict 
for  the  defendant  From  the  Judgment  ren- 
dered, the  plaintiff  has  duly  prosecnted  an 
appeal  to  this  court 


Rice  &  Dickson  and  Dick  Rice,  aH  of  Ben- 
tonrllle,  for  appellant  H.  O.  Mechem,  of  Ft 
Smith,  for  appeI3e& 

HABT,  X  <atter  statlnc  the  facts  as  above). 
In  the  caae  of  Menlll  v.  Western  Union  Tel- 
egraph Ca,  78  Me.  07,  2  AU.  847.  the  facts 
were  that  the  plaintiff's  agent  completed  a 
^rbal  contract  that  the  plaintiff  should  la- 
bor for  a  mannfhcturer  at  92.25  per.  day, 
and  sent  a  telegraph  message  to  plaintiff, 
notifying  Mm  of  that  fhct  The  message  was 
not  delivered  by  the  telegraph  company  in 
time  for  plaintiff  to  begin  work  as  stipulated, 
and  he  thereby  lost  his  emxAoyment  The 
tel^rraph  ounpany  denied  liability  beyond 
nominal  damages.  The  coort  sustained  the 
position  of  the  telegrapli  company,  and  said: 
'*The  contract  was  defeasible  at  the  will  of 
either  party.  How  then,  can  any  substantial 
damage  be  measured?  Had  the  oigagement 
to  employ  the  plaintiff  been  for  a  sUpulated 
and  definite  period,  not  over  one  year,  the 
I^alntlff  would  have  a  right  to  demand  dam- 
ages that  could  be  d^nitely  measured  and 
assessed.  He  would  then  have  been  entitled 
to  ea^oy  the  fmlt  of  his  labor  durli^  the 
time  of  his  engagement;  but,  under  the 
terms  of  the  contract  in  proof,  he  was  liable 
to  be  dismlsBed  from  his  employment  aa  nooa 
as  he  had  ottered  upon  it,  and  It  ournot 
be  known  what  damages  he  has  suffered  in 
the  premises.  The  phdntlff  must  larore  his 
damages  before  they  can  be  assessed.  The 
case  fidls  to  show  focts  that  warrant  greater 
than  nominal  damasea."  See,  also,  Mondon 
T.  Western  Union  Tel.  Ca,  06  6a.  499,  28  8. 
B.  853:  Larsoi  t.  Postal  Telegraph  Cable 
Ca.  150  Iowa,  748,  ISO  N.  W.  81S ;  Walser 
V.  Western  Union  TeL  Co.,  114  N.  O.  440, 
19  S.  B.  866;  Kenyon  v.  Western  Union 
Tel.  Co.,  100  Cal.  464,  35  Pae  76. 

[1]  The  offer  to  ^ploy  plaintiff  by  the  In- 
ternational Sto<a:  Food  Company,  if  accepted 
by  him,  must  be  taken  as  an  employment  at 
will,  terminable  by  either  party.  Haney  t. 
Caldwell,  8B  Ark.  166;  Arkadelphla  Lumber 
Ca  V.  Asman,  68  Ark.  526,  60  S.  W.  288;  St 
L.  L  M.  &  S.  a  Co.  r.  Matthews,  64  Ark. 
398,42S.W.  902.  39L.EtA.  467;  Harrod 
V.  Wlneman^  146  Iowa.  718,  125  N.  W.  812; 
8av&nnah  F.  ft  W.  Ry.  Ca  r.  WlUett,  43  Fla. 
311,  31  South.  246. 

[2]  Counsel  ft»  appellant  have  not  dted  us 
to  any  cases  oiwosed  to  the  rule  announced 
above,  and  we  have  been  niuble  to  find  any. 
Where  tlie  telegram  contains  an  uncondi- 
tional offer  of  employmmt  for  a  definite 
lei^th  of  time,  and  the  testimony  of  the 
plaintiff  shows  that  he  was  in  a  position  to 
accept  the  employment,  and  would  have  done 
so,  this  fumlah»  a  fair  and  Just  bads  for 
platttUO's  damages,  and  he  is  entitled  to  re- 
cover. The  rule  on  the  subject  is  laid  down 
In  37  Cyc.  776,  as  follows:  "Where  the  mes- 
sage is  of  sutdi  a  character  that  its  delivery 
would  have  resulted  In  a  binding  contract  of 
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employment,  and  In  consequence  of  the  neg- 
ligence of  the  telegraph  company  no  contract 
is  made,  plalntlfF  may  recover  his  actual  loss, 
namely,  the  amount  which  the  other  party 
would  have  been  legally  obliged  to  pay  him 
under  the  contract,  less  what  he  actually 
made  or  could  in  the  exercise  of  reasonable 
diligence  tiave  made  In  similar  employment 
during  the  corresponding  time.  *  *  *  lA 
the  case  of  an  employment  from  day  to  day, 
only  nominal  damages,  or  at  most  one  day's 
salary,  can  be  recovered,  while  in  the  case 
of  an  employment  from  month  to  month  the 
limit  of  plalntitTs  recovery  is  one  month's 
salary."  To  the  same  effect  is  Jones  on 
T^eg.  &  Teleph.,  8  521.  We  are  of  the  opin- 
ion that  the  court  did  not  err  in  excluding 
the  testimony  offered  by  the  plaintiff  as  to 
the  amount  of  profits  he  could  hare  made 
under  the  contract 

[3]  The  message,  however,  was  intelligible, 
and  the  plaintiff  was  prevented  from  accept- 
ing the  employment  by  the  negligence  of  the 
defendant  in  falling  to  deliver  the  message^ 
In  the  case  of  Western  Union  Tel.  Co.  v. 
Askew,  92  Ark.  133,  i22  S.  W.  108,  the  court 
held:  "Where  a  message  offered  to  a  tele- 
graph company  for  transmission  discloses 
upon  its  face  that  It  relates  to  a  business 
transaction  of  Importance  and  value  to  the 
sender,  the  company  has  notice  of  any  direct 
or  actual  damages  that  may  result  from  its 
negligence  In  the  transmission  of  the  mes- 
nage,  and  is  liable  therefor."  Therefore  he 
was  entitled  to  nominal  damages,  and  the 
court  erred  In  directing  a  verdict  tor  the  de- 
fendant 

[4]  Where  a  plaintiff  is  entitled  to  nominal 
damages  only,  the  judgment  will  be  reversed, 
but  the  cause  will  not  be  remanded.  In 
such  cases,  Judgment  will  be  entered  here  for 
nominal  damages  and  costs.  Dllley  t.  Thom- 
as, 153  S.  W.  110,  and  cases  cited.  There- 
fore the  Judgment  of  the  lower  court  Is  re- 
versed, and  Judgment  will  be  entered  here 
in  favor  of  the  plaintiff  for  nominal  dam- 
ages and  all  the  costs  of  this  cause. 


CUNNINGHAM  et  al.  T.  KEESHAN  et  al. 

(Supreme  Court  of  Arkansas.    Nov.  10,  1013.) 

1.  Levees  (8  7*)  —  Enlaboinq  Levee  —  Con- 
stbuction  of  statute. 

Act  March  24,  1»13  (Laws  1918,  p.  791) 
I  1,  authorizing  tbe  commiBsioners  of  Helena 
Improvement  District  "to  enlarge  and  strength- 
en the  levee  in  said  district,  which  begins  ap- 
proximatel?  at  the  southeast  comer  of  the 
Walker  street  levee,  thence  in  a  sonthem  di- 
rection *  *  *  to  the  southerly  boundary  line 
of  said  district,"  is  to  be  construed  as  giving 
authority  to  enlarge  and  atrengtben  all  of  the 
levee  in  said  district,  tbe  words  fallowing  "the 
levee  in  said  district*'  being  intended  as  descrip- 
tion thereof,  "which"  referring  to  "levee  in  said 
district,"  and  the  misdescription  not  being  fatal, 
as  the  words  "levee  in  said  district"  would  of 
themselves  be  eufficient ;  the  district  having 
been  created  by  Act  May  31,  1897  (Laws  1897 
[Kz.  Seas.]  p.  22),  for  the  purpose  of  construct- 


ing a  levee  in  front  of  the  district  along  the 
Mississippi  river,  that  act  making  Walker  street, 
along  which,  In  a  westerly  direcdon  from  near 
tbe  river,  ran  an  old  levee,  the  northern  bound- 
ary of  the  district ;  Laws  1907,  p.  166,  enlarg- 
ing tbe  district  so  as  to  extend  it  a  mile  and 
a  quarter  north  Walker  street ;  a  levee  hav- 
ing then  been  constmcted  along  the  river  fooat 
the  entire  length  of  the  district;  and  in  1918, 
the  entire  length  of  the  levee  needing  to  be  en- 
larged and  strengthen^  to  protect  the  district 
from  high  water. 

[Ed.  Note.— For  other  cases,  see  Levees.  Dee. 
Dig.  I  7.*] 

2.  Levees  (8  2*)~lHPBoviiiaNT— CoRsiirr  or 
Lakdownebs. 

Act  March  24,  1913  (Laws  1918.  p.  791), 
in  authorizing  the  commissioners  of  Helena 
Improvement  District  to  make  an  additional 
improvement  In  its  levee  without  first  (Staining 
the  consent  of  a  majority  in  value  of  the  prop- 
erty owners,  is  not  invalid,  the  district  includ- 
ing suburban  as  well  as  urban  territory,  and 
the  constitutional  provision  regulating  Improve- 
ment districts  applying  only  to  one  embracing 
exclusively  urban  property. 

[Ed.  Note.— For  other  cases,  see  Lcreei.  Cent 
Dig.  I  2;  Dec  Dig.  |  2.*] 

3.  LSVKBS  (I  25*)  — ASSUEOIBIITS  — iHCmUS 

BT  ConaSSIONEBS. 

The  commissioners  of  Helena  Imptovemait 
District  under  tbe  authority  given  them  1^  Act 
March  24,  1918  (Laws  1913,  p.  791).  to  cause 
assessments  for  an  enlargement  and  strength- 
ening of  tbe  levee  of  the  district  to  be  made  in 
accordance  with  Act  May  31.  1897  (Laws  1897 
[Ex.  Sess.]  p.  22),  creating  the  original  district 
have  power  to  increase  the  assessment  on  dis^ 
covering  before  it  becomes  effectual  Qiat  it  is 
insufScient  to  make  the  improvonent  this  be- 
ing included  in  the  power  given  by  the  original 
act  to  levy  additional  assessments  if  the  first 
assessments  prove  insufficient  to  complete  the 
improvements. 

[Ed.  Note.— For  other  cases,  see  Levees,  Gent 
Dig.  88  24,  28;  Dec.  Dig.  8  26.*] 

4.  Levies  (8  84*)— Bobbowihq  Monet — Cow- 

TBACTINO  FOB  INTEEEST, 

The  authority  to  borrow  money  to  enlarge 
and  strengthen  a  levee,  given  by  Act  March  24, 
1913  (Laws  1913,  p.  791),  to  the  commissioners 
of  Helena  Improvement  District,  implies  the 
power  to  contract  for  payment  oi  interut  not 
exceeding  the  legal  rate  on  the  loan. 

[Ed.  Note.— For  other  caaea  see  Levees,  Cent 
Dig.  8  19;  Dec  Dig.  |  84.^] 

Appeal  from  Phlllliis  Chancery  Court;  Ed- 
ward D.  Robertson,  ObanceUor. 

Action  by  R.  B.  Cunningham  and  othon 
against  D.  Keeshan  and  othov  for  injnnetlon. 
From  %  decree  dhanlaslng  the  complaint, 
plaintUTs  appeal.  Affirmed. 

Mehaffy,  Held  &  Mehaffy,  of  Uttle  Rock, 
for  appellants.  P.  R,  Andrews,  of  Helena, 
and  Rose,  Hemingway,  Cantrell  &  Lon^bor- 
ough,  of  Little  Rock,  for  appellees. 

Mcculloch,  C.  J.  The  General  Assem- 
bly of  1897,  during  the  extraordinary  session 
of  that  year,  enacted  a  special  statute  (Laws 
1897,  p.  22)  creating  an  Improvement  district 
designated  as  tbe  Helena  Improvement  Dis- 
trict, embracing  substantially  all  the  terri- 
tory of  that  dty  and  certain  other  contiguous 
territory  on  the  south,  for  the  purpose  of 
constructing  a  levee  along  the  Mississippi  riv- 
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rer  In  front  ot  the  dlatilcL  At  tliat  time 
there  was  an  old  levee  rnnning  from  near 
the  river  bank  In  a  westerly  direction  along 
Walker  street,  which  was  near  the  northern 
boundary  of  the  city.  The  act  of  1897,  creatr 
lug  the  district,  mentions  Walker  street  In 
the  dty  of  Helena  as  the  northern  boundary 
of  the  district  This  statute  was  amended 
the  act  of  1907,  p.  166,  CTlarging  the  bovnd- 
arles  of  tbe  district  so  as  to  indnde  the  bal* 
ance  of  the  elty  of  Helena  lying  north  of 
Walker  street,  and  also  outlying  territory 
on  the  north  outside  of  the  city  for  a  distance 
of  about  a  mile  and  a  qoarter,  and  also  ad- 
^tlonal  territory  lying  south  of  ttie  district 
as  originally  formed.  In  the  district  thus 
enlarged  a'leree  was  constmcted  aloag  the 
river  front  from  the  north  to  the  south  end 
of  the  district,  the  levee  connecting  <m  the 
north  with  the  foothills  of  Orowl^'s  Ridge, 
which  approaches  the  rivet  at  that  point, 
and  with  the  line  of  levee  on  the  south  end  of 
the  district  known  as  C3otton  Belt  Levee  Dis- 
trict No.  1.  This  levee,  if  built  of  snffldent 
h^^t  and  strength,  would  completely  pro- 
tect the  lands  lying  in  the  district 

After  the  overflows  of  the  years  1912  and 
1913  the  General  Assembly  of  lOlS  enacted  a 
statute,  approved  March  21. 1913  0awb  1918, 
p.  79^,  wbifA  authwlzed  the  commissioners 
to  oilarge  and  strengths  the  levee,  and  to 
levy  assessments  to  pay  for  the  same,  and 
issne  bonds  for  tiiat  purpose.  The  first  sec- 
tion of  the- act  of  1913,  the  construction  of 
which  Is  involved  in  this  controversy,  reads 
as  follom:  "The  commlssltmers  of  Helena 
Improvem^t  District,  being  the.  improve- 
ment district  organized  by  Act  9  of  the  ex- 
traordinary session  of  the  General  Assembly 
ot  1897,  aiqiKoved  May  81,  1897,  are  author- 
ized and  directed  to  enlarge  and*  strengthen 
the  levee  In  said  district,  which  begins  ap- 
proximately at  the  southeast  comer  of  the 
Walker  street  levee,  thence  in  a  southerly 
dlrectioa  altmg  and  adjacent  to  the  Mlssis- 
appl  xlr&e  to  the  southem  boundary  line  of 
said  district,  together  with  the  necessary 
canals  and  drains  to  make  said  levee  ective 
and  properly  drain  the  district  protected  by 
it '  Said  commissioners  are  authorized  and 
directed  to  make  said  Improvement  without 
the  formality  of  a  petition  signed  1^  a  ma< 
jority  In  value  of  the  landowners  of  said 
district  and  without  waiting  to  secure  the 
consent  of  any  numbu  of  landowners  In  said 
district;  the  said  canals  and  drains  to  be 
oDostmcted,  and  said,  levee  to  be  enlarged 
and  strengthened  according  to  plans,  of  the 
"^wfierlfll  and  in  the  manner  that  the  comnds- 
■loners  deem  best"  The  comndssioDers  of 
the  district  construed  the  act  as  authori^ 
to  enlarge  and  strengths  the  levee  along  the 
whoto  front  ot  the  district,  and  made  plana, 
levied  asseasipents,  and  are  proceeding  to 
issne  bonds  to  that  end. 

Ajo^ants  are  property  owners  in  the  dis- 
trict and  instituted  this  action  in  the  chan- 
cery court  of  Fldlllpa  county  to  restrain  the 


commissionera  from  attempting  to  do  any 
work  mx  the  levee  except  that  part  which  Uea 
south  of  Walker  street,  the  contention  being 
that  the  act  of  1918  on^^  gave  authority  to 
expend  money  on  that  part  of  the  levee.  The 
legality  of  the  proceedings  of  the  onnmls- 
sioners  in  levying  assessments  and  Issuing 
bonds  Is  assailed  in  other  respects,  which 
wlU  be  noticed  later. 

[1]  The  principal  oontaitlfm  in  the  case  is 
the  one  above  referred  to,  namely,  that  tba 
commissions  are .  exceeding  th^  author- 
ity in  expoidlng  money  In  ttOa^lng  and 
strepgthening  a  part  of  the  levee  not  referred 
to  in  the  recent  statute.  This  controversy, 
as  before  stated.  Involves  the  construction 
of  the  language  of  the  act  of  1913  to  deter- 
mine whether  the  lawmakers  intended  to 
give  authority  to  the  commlssionerB  to  en- 
large and  stroigtben  the  whole  of  the  levep, 
or  wheUier  they  meant  to  sq>arate  a  portion 
the  levee  and  authoriie  the  work  to  be 
done  on  that  part  alone. 

There  are  certain  elemental  rules  of  con- 
struction to  be  observed  In  the  Interpreta- 
tion of  statutes,  from  which  we  will  not  de- 
part One  is  tlut,  where  a  law  is  plain  and 
unambiguous,  there  is  no  room  left  for  con- 
struction, and  neither  the  exigencies  of  a  case 
nor  a  resort  to  extrinsic  facts  will  be  per- 
mitted to  alter  the  meaning  <tf  the  language 
used  in  the  statute.  Even  where  a  litenil 
Interpretation  oC  the  language  used  will  lead 
to  harsh  or  absurd  consequences,  that  mean- 
ing cannot  be  departed  firom  unless  the  whole 
of  the  statute  furnishes  some  other  guide. 
These  rulra  of  interpretation  are  set  forth  in 
the  recent  case  of  State  ex  reL  Attorney  Gen- 
eral V.  Trulod^,  160  S.  W.  S16,  and  need  not 
be  further  enlarged  upmi  at  this  time. 

The  contention  of  appellants  Is  that  the 
Legislature,  in  the  enactment  of  this  statute, 
have  not  undertakrai  to  deal  with  the  whole 
of  the  levee,  but  to  strata  one  part  from 
the  other  and  authorize  work  to  be  done  i^ 
on  that  The  question  we  have  to  consider 
is  whethw  the  language  of  t2ie  whole  statute, 
whm  fairly  construed,  refers  to  the  whole 
of  the  levee  or  to  part  of  it  ^e  language 
employed  in  the  statute  carries  authority 
'to  enlarge  and  strengthen  the  levee  in  said 
district,"  and  we  are  of  the  opinion  t^t  the 
succeeding  words  in  that  paragraph  were 
intended  to  refer  to  a  description  of  the  whole 
levee,  and,  though  It  iirove  to  be  an  Inac- 
curate description,  It  does  not  have  the  ef- 
ot  limiting  the  antecedent  words.  "Die 
word  "which"  is  used  as  a  simple  relative 
pronoun,  and  relates  to  the  term  "levee  in 
said  district,"  and  therefore  the  words  which 
follow  must  be  construed  as  an  attempt  at  a 
description  of  tiiat  which  precedes.  In  oth- 
er words,  the  lawmakers  were  not  attempting 
to  separate  the  line  of  the  levee  into  parts, 
and  describe  the  part  which  Is  referred  to  In 
granting  authority  to  the  commlsdoners;  but 
they  clearly  meant  to  grant  authority  to  the 
commissioners  to  enlarge  and  strengtboi  the 
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'nevee  in  eald  dlstiict,'*  and  th«  eiror  or  in- 
accuracy occois  in  tb^  attonpt  to  describe 
the  leree  in  the  whole  dlBtrict 

It  la  nnnecessary  to  determine  how  far  the 
word  "approximately"  can  be  stretched  bo 
as  to  make  it  fit  the  description.  We  are 
inclined  to  think,  QteaUng  relatively,  that  a 
ptdnt  a  mile  and.  a  quarter  north  of  Walker 
street  could  not  be  held  to  be  "approximate- 
ly at  the  southeast  comer  of  the  Walker 
street  levee" ;  but  it  is,  as  before  stated,  un- 
necessary to  pass  npcm  that  question,  for  we 
Cfmclude  that  this  error  relates  merely  to  the 
description  of  the  whole  levee,,  and  tliat  it  Is 
not  fatal  to  the  act  even  it  it  be  conceded  to 
be  erroneous.  The  words  "levee  In  said  dis- 
trict" are,  of  themselves,  snfflciant  descrlp- 
tltm,  and  everything  wlildi  f  c^ows  in  that 
paragraph  could  very  wdl  have  been  omitted. 
This  furnishes  a  sufficient  reason.  If  no  oth- 
er existed,  for  saying  that  the  error  contain- 
ed in  the  language  which  ti^ws  is  not  fatal 
to  the  description  of  the  snbjectmatter  of  the 
statute. 

We  do  not  overlook  the  fact  that,  under 
the  original  act  of  1897  organizing  the  dis- 
trict, the  levee  began  at  the  southeast  comer 
of  the  Walker  street  levee^  and  this  Is  prob- 
ably what  induced  the  framers  of  the  statute 
to  adopt  the  erroneous  description.  The  de- 
BcrlptioD  of  the  levee  had  bjeen  amended  by 
the  act  of  1907,  which,  under  settled  rules 
of  coDStmctlon,  substituted  the  description  In 
the  amendatory  act  for  that  contained  in  the 
original,  and  the  fact  that  the  original  act 
only  was  mentioned  does  not  lessen  the  force 
of  the  descriptive  words  used  applying  the 
act  of  1913  to  the  whole  Une  of  the  levee. 
Notwithstanding  the  fact  that  the  district 
had  been  enlaiged  by  the  amendatory  statute 
of  1907,  yet  the  fact  remains  that  the  Helena 
Improvement  District  was  organized  by  the 
act  of  1897;  but  the  words  "levee  in  said 
district"  referred  to  the  territorial  bounds  of 
the  district  as  enlarged  by  the  amendatory 
act  of  1907.  The  lawmakers,  in  the  enact- 
ment of  the  recent  statute,  were  dealing  with 
the  district  as  it  existed  at  that  time,  and 
the  language  used  very  clearly,  we  think, 
refers  to  the  whole  line  of  the  levee.  We  are 
strengthened  in  this  view  by  the  facts  set 
forth  in  the  complaint  that  the  levee  in  front 
of  the  whole  district  "is  not  of  adequate 
height  or  construction  to  be  serviceable  as 
a  levee  for  said  district,  and  that  the  Walker 
street  levee  is  no  longer  adequate  to  retain 
any  overilow  waters  from  the  Mississippi 
river  from  Invading  the  district,"  and  that, 
if  only  the  levee  south  of  Walker  street  could 
be  enlarged  and  strengthened,  "the  propwty 
within  the  district  would  not  be  protected 
from  the  high  water  inasmuch  as  the  water 
could  oome  over  the  levee  that  is  located 
north  of  Walker  street" 

The  allegatiims  of  the  complaint  show  tliat 
a  construction  of  the  language  of  the  stetat^ 


to  the  effect  that  only  the  levee  aonth  of 
Walker  street  was  to  be  enlarged  and 
strengthened,  would  Import  a  purpose  on  the 
part  of  the  lawmaters  to  do  the  absurd  thing 
of  authorhdng  a  large  expenditure  of  mon^ 
from  which  no  good  oould  result  It  is  true 
that  the  Ungnage  of  the  stetnto  indicates  a 
legislative  detemdnatlfm  of  what  was  neces- 
sary to  be  done  to  the  levee  and  the  extent  of 
the  authority  needed  if  the  commissioners 
to  Invrove  the  lands  in  the  district,  but  the 
constmctlon  which  we  adopt  does  no  violence 
to  the  language  of  the  act  but,  on  the  e(m- 
trary,  we  think,  la  In  accord  with  Ite  literal 
meaning.  The  case  of  Cypress  Greek  Drain- 
age IMstrict  V.  WolfCi^  168  8.  W.  900,  recently 
decided  by  this  court  1>  pressed  upon  dnr 
attention  by  learned  counsel  for  appellants  as 
detdaive  of  the  qnestifm  now  presented.  It-is 
tme  that  In  that  case  we  found  It  necessary, 
as  In  this,  to  constme  certain  language  em- 
ployed, and  we  held  that  the  Legislature  bad 
not  conferred  the  authority  which  the  com- 
missioners of  the  district  were  attempting 
to  exercise.  The  statute  involved  in  tliat 
case  bore  some  Indicia  of  a  design  on  the  part 
of  the  lawmakers  to  confer  the  authority 
claimed  by  the  commissioners,  but  our  conctu- 
don  was  that  the  language  of  the  statute 
could  not  be  Interpreted  so  as  to  give  author- 
ity to  that  extent  We  entertain  now  no 
doubt  of  the  correctness  of  that  conclu^on, 
but  the  language  here  is  different  and  we 
think  that  we  have  already  expressed  a  fair 
interpretation  of  what  the  lawmakers  meant 
by  the  language  which  was  used.  The  charge 
that  the  commissioners  are  about  to  levy  as- 
sessments for  the  purpose  of  enlarging  aud 
strengthening  a  portion  of  the  levee  not  em- 
braced wtUiin  the  authority  conferred  by  the 
act  of  1913  Is  therefore  groundless. 

[2]  An  attack  Is  made  on  the  validity  of 
this  stetute  in  authorizing  the  additional  Im- 
provement "without  the  formality  of  a  i>eti- 
tlon  signed  by  a  majority  in  value  of  the  land- 
owners of  said  district  and  without  waiting 
to  secure  the  consent  of  any  number  of  land- 
owners In  said  district"  The  constitutional 
provision  regulating  improvement  districts 
applies  only  to  territory  exclusively  urban, 
and  does  not  apply  to  that  which  includes 
contiguous  suburban  territory.  Butlor  T, 
Board  of  Directors  of  Fourche  Drainage  Dis- 
trict, 99  Ark.  100,  137  S.  W.  251.  The  en- 
actment of  the  statute  presupposes  a  legisla- 
tive finding  as  to  the  consent  of  a  majority 
of  the  landowners,  and  therefore  it  is  with- 
in tlie  power  of  the  lawmakers  to  dispense 
with  the  necesdty  for  formal  petition  or 
ascertainment  by  any  other  agents.  The  stat- 
ute is  not  rendered  invalid  on  account  of  the 
omission  to  provide  some  other  agency  for 
the  ascertainment  of  the  consent  of  a  majors 
ity  of  the  landowners. 

[3]  There  Is  another  contention  that  the 
commissioners  exhausted  their  auOiorlty  in 
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<*iiangtng  tlw  reaolvtloii  flzing  the  amonnt  and 
percentase  of  assessments  to  be  paid  eacb 
year.  Tlie  contention  Is  that  the  first  resolu- 
tion, passed  on  Angost  18, 1913,  exhausted  the 
power  of  the  commlasloners,  and  that  the  sob- 
aeqnent  zesolntinu,  passed  on  Aognst  29 
and  October  23,  1918,  were  therefore  void- 
The  atatate  glTes  anthotity  to  the  eommls- 
d<»iers  to  make  plana  for  the  Impromn^it, 
and  to  canae  aaaoesmentB  of  beneflta  to  be 
made  by  the  aaaeasora  In  accordance  with  the 
orlfilnBl  act  oi  1897  and  amendatoi?  act  et 
1907.  The  original  aiirt,  which  la  that  re- 
spect remains  unchanged,  anthorlaes  Che 
commissioners,  after  the  assessment  of  bene- 
fits has  been  made  by  the  assessors,  to  assess 
the  cost  of  the  improvement  upon  the  real 
property  in  the  dlstiict  and  appordon  It  on 
the  separate  tracts  or  lots  thereof,  and  to  pro- 
vide for  the  annual  installments  in  which  It 
Is  to  be  paid.  There  is  nothing  in  the  act 
which  limits  the  authority  of  the  commission- 
ers In  assessing  the  cost  of  the  improvement 
until  It  Is  completed,  and,  if  the  first  reaoln- 
tlon  contained  an  error  as  to  the  cost  of  the 
Improvement,  the  power  of  the  commission- 
ers to  levy  correct  assessments  was  not  Im- 
Iiaired  by  It  The  act  expressly  provides 
tbat,  if  the  first  assessments  shoold  prove 
InsofScient  to  complete  the  Improvement,  the 
board  ot  improvement  conld  make  another 
assessment  Therefore  If  before  any  of  the 
assessments  were  actually  collected  It  was 
ascertained  that  the  amount  of  the  original 
levy  was  Insaffldent  to  make  tlie  improve- 
ment, the  commissioners  had  the  power  to 
change  the  assessment  before  it  became  ^- 
fectlve.  This  was  equivalent  to,  or  rather, 
was  embraced  In,  the  power  to  Increase  as- 
aessmenta  or  to  levy  additional  assessments: 

[4]  Further  complaint  la  made  that  the 
commisBioners  were  about  to  issue  bonds  or 
ottier  obligations  for  the  payment  of  money 
and  interest  on  money  borrowed.  The  act  of 
1813  expressly  authorisea  the  board  to  fund 
the  existing  Indebtedness  of  the  district,  and 
**ln  order  to  hasten  the  work,  the  board  shall 
bave  power  to  borrow  mon^  and  issue  negotl- 
aUe  evidences  of  indebtedness  therefor,  and 
to  pledge  and  mortgage  the  assessment  of 
benefits  as  security  for  the  repayment  of  such 
loans."  The  authority  to  borrow  money  nec- 
essarily Implies  the  power  to  contract  for  the 
payment  of  interest  not  exceeding  the  legal 
rate,  and  that  authority  Is  not  exceeded  in 
the  proposal  to  Issue  bonds  bearing  six  per 
cent  Interest  Althdmer  v.  Board  of  Di- 
rectors of  Plum  Bayou  Leree  District,  70 
Ark.  229,  95  S.  W.  140. 

Our  conclusion,  upon  the  whole  case,  is 
that  the  attack  upon  the  proceedings  of  the 
commissioners  is  not  well  founded,  and  that 
the  decree  of  the  chancellor  dismissing  the 
ccnnplaint  for  want  of  equity  was  correct 

The  decree  is  therefore  affirmed. 


Ex  parte  PAl^BSON. 
(Supreme  Court  of  Arkansas.  Mov.  10,  1913.) 
CoNTEMFF  (S  SO*)— Pown  TO  PumsH— Ihr- 

EIOB  COUBTS. 

The  mayor  of  an  inconporated  town,  by 
Kirby's  Dig.  |  6680»  merely  declared  to  be  a 
conservator  of  the  peace  "with  all  the  powers 
and  jurisdiction  of  a  justice  of  the  peace,"  has 
no  power  to  punish  for  contempt  except  that 
committed  in  the  presence  of  the  court  or  in 
disobedience  of  Its  process ;  that  being  the  limit 
of  power,  in  that  respect,  of  a  justice  of  the 
peace  by  provision  of  section  726,  and  also  ot 
any  inferior  court  in  the  absence  of  statute  ex- 
pressly conferring  more,  whether  the  creation 
of  the  court  be  authorized  by  the  Constitution 
or  only  by  statute. 

[Ed.  Note.— For  otlier  eases,  see  Contempt 
Cent  Dig.  SS  100,  107-109;  Dec.  Dig.  f  86.*] 

Appeal  from  Circuit  Court,  Searcy  Coun- 
ty; George  W.  Beed,  Judge. 

<3.  W.  Patterson  was,  by  the  mayor  of  an 
Incorporated  town,  adjudged  in  contempt  of 
court,  his  petition  by  certiorari  to  the  circuit 
court  was  dismissed,  and  he  appeals.  Be- 
versed,  and  mayor'a  judgment  quashed. 

A.  T.  Barr,  of  Hanhall,  for  appellant 
Gzov«r  0.  Bratton,  of  Leslie,  for  appellee^ 

Mcculloch,  a  J.  Appellant  G.  W.  Pat- 
terson, was  by  the  mayor  of  the  incorporated 
town  of  Marshall  adjudged  to  be  In  contempt 
of  court  for  publishing  In  a  newspaper  an  ar- 
ticle criticising  and  ridlcnling  the  mayor  on 
account  of  his  rulings  in  a  certain  case  which 
had  been  pending  In  his  court  against  one 
Lindsay  for  alleged  violation  of  an  ordinance 
of  the  town.  The  case  against  Lindsay  had 
been  disposed  of  by  judgment  Imposing  a 
flue,  which  bad  been  paid,  and  the  matter 
was  thus  ended.  We  pass  over  conslderatJon 
of  the  question  raised  by  appellant  as  to 
whether  or  not  the  article  published  amount- 
ed In  fact  to  contempt  and  proceed  to  the 
Initial  question  of  the  jurisdiction  of  the 
mayor  of  an  incorporated  town  to  punish 
for  contempt  not  committed  in  the  presence 
of  the  court  or  in  disobedience  of  its  process. 
Appellant  api^led  to  the  circuit  court  for 
certiorari  to  bring  up  the  record,  wblch  was 
done,  but  the  court  on  hearing  the  cause, 
dismissed  the  petition,  and  an  appeal  to  tUa 
court  has  been  prosecuted. 

There  is  no  statute  In  this  state  expressly 
authorizing  the  mayor  of  an  Incorporated 
town  to  punish  for  contempt  but  by  statute 
that  officer  is  declared  to  be  a  conservator  of 
the  peace  throughout  the  limits  of  the  cor- 
poration with  "all  the  power  and  jurisdiction 
of  a  justice  of  the  peace  in  all  matters,  civil 
or  criminal,  arising  under  the  laws  to  the 
state,  to  all  Intente  and  purposes  whatever." 
Kirby's  Dig.  §  6586.  The  power  of  justices 
of  the  peace  to  punish  for  contempt  Is  lim- 
ited by  statute  to  misconduct  committed  In 
the  presence  of  the  court  or  in  disobedience 
of  any  process  issued  by  tbe  court  requiring 


•fte  other  GSMs  ■•■  same  uqds  asd  moUoo  NUHBBB  in  Dan.  Die  *  Am.  Dig.  Key-Mo^  Becles  A  Rep'r  IndexM 
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the  attendance  of  a  witness.   Klrby's  Dig.  i 

m 

It  la  seen,  therefore,  that  there  Is  no  stat- 
utory authority  to  punish  for  contemptuous 
conduct  committed  other  than  In  the  prea- 
ence  of  the  court?  or  In  disobedience  of  the 
court's  process.  It  is  contended,  however, 
that  a  mayor  or  justice  of  the  peace,  as  well 
as  all  other  courts,  possesses  Inherent  power 
to  punish  for  contempt  The  case  of  State  v. 
Morrill,  16  Ark.  384,  Is  relied  on  in  support 
of  this  contention.  This  question  was  not 
raised  In  the  Morrill  Case,  for  It  Involved 
the  question  of  contemptuous  conduct  to- 
ward the  Supreme  Court. 

It  aeema  to  be  very  generally  settled  at 
common  law,  and  also  In  this  country,  ttiat 
inferior  courts  do  not  posseaa  Uie  power.  In 
the  absence  of  statute  expressly  conCening 
It^  of  punishing  fi>r  contempt  except  that 
committed  in  the  presence  of  the  court  or  in 
disobedience  of  process.  That  rule  is  stated 
in  the  Cyclopedia  of  Law,  voL  9,  p.  28,  and 
numerous  autborltleB  dted  In  support 

The  case  of  The  Queen  v.  Lef  roy,  8  li.  B. 
Q.  B.  184,  Involved  the  power  of  uie  county 
court  to  punish  an  attorney  for  contemptu- 
ous conduct  committed,  not  In  the  presence 
of  the  court,  by  publishing  a  statement  doog- 
atory  to  the  Judge  of  the  court  Ohi^  Jua- 
tlce  Oockbum,  delivering  his  opinion  as  one 
of  ttte  Judges  on  appeal,  said :  "I  tUnk  that 
the  Judge  of  the  county  court  has  no  au- 
thority to  poniah  for  contempt  not  commit- 
ted In  the  face  of  Qie  court  It  Is  perfectly 
true  that  it  Is  laid  down  by  authority,  and 
reason  shows  the  correctness  of  the  rule, 
that  all  courts  of  record  have  power  to  fine 
and  imprison  for  any  contempt  committed  in 
the  fftoe  of  ttie  court,  for  the  power  la  neces- 
sary, for  the  due  administration  of  Justice,  to 
prevent  the  court  bring  intemutted.  But  it 
Is  quite  another  thing  to  say  that  every  in- 
ferior court  of  record  shall  have  power  to 
0ne  or  Inviison  for  contempt  of  court  when 
that  contempt  is  committed  out  of  court,  as 
the  writing  or  puUlcatlon  of  articles  reflect- 
ing on  the  conduct  of  the  Judge.  There  are 
other  ronediea  for  such  proceedings.  The 
power  to  commit  for  contempt  is  fully  gone 
into  by  Blackstone  and  Hawkins;  but, 
though  tUs  power  is  recognized  in  the  su- 
perior courtSi  it  is  nowhere  said  that  an  in- 
ferior court  at  record  has  any  ppwer  to  pro- 
ceed for  contempt  out  of  court;  and  there 
is  an  obvious  distinction  between  the  superior 
courts  and  other  courts  of  record.  •  •  * 
No  case  is  to  be  found  in  which  such  a  pow- 
er has  ever  been  exercised  by  an  inferior 
court  of  record  or,  at  all  events,  uidield  by 
a  dedslon  of  the  superior  court&" 

Mr.  Bapalje,  in  his  work  on  Contempts,  | 
4.  says:  "The  power  to  pmilsh  by  commitment 
for  contempt  Is  a  power  belonging  only  to 
Judges  of  certain  courts  and  does  not  arise 
from  the  mere  exercise  of  Judicial  functions. 
The  power,  so  far  aa  it  may  be  exercised  by 
Judicial  officers,  is  an  incident  to  a  court,  be- 


longing alike  to  dvil  and  criminal  Jurisdic- 
tions, but  not  extending,  at  the  common  law, 
below  such  as  are  courts  of  record  recognis- 
ed by  the  common  law." 

The  same  rule  is  stated  in  another  text- 
book on  the  subject,  where  it  is  said  that: 
"The  jurisdiction  of  Inferior  courts  of  record 
(such  as  a  court  of  quarter  sessions,  the 
mayor's  court,  and  a  county  court)  is  confin- 
ed to  such  contempts  as  are  perpetrated  in 
fade  cnrlA  and  does  not  extmd  to  such  as 
are  committed  out  of  court  unless  by  virtue 
of  some  statutory  enactment"  Oswald. 
Contempt  of  Court,  p^  11. 

In  a  wdl-cuiBtdiaed  oplnlcm  of  the  New 
Jersey  Supreme  Court  we  find  tbe  law  on 
this  subject  thoroughly  reviewed,  and  the 
doctrine  Is  shown  to  be  well  established  that, 
in  the  absence  of  statute,  the  power  to  pnnisb 
for  contempt  Is  not  poawssed  by  Inferior 
courts  not  of  record  except  for  omtemptnons 
conduct  committed  in  the  presence  of  the 
court  or  in  dlsobedimice  of  its  process.  That 
case  involved  the  power  of  the  recorder  of 
a  municti)alll7  to  punish  for  contonpt  The 
learned  Judge  delivering  the  <qplnion  in  that 
CBS^  said:  "To  punish  by  a  commitment  tor 
contempt  is  a  power  belonging  only  to  Judges 
of  owtaln  courts  and  does  not  arise  from  the 
mere  exerdse  of  Judicial  functions.  •  •  • 
That  power,  so  for  as  it  may  be  uerdsed  by 
judicial  officers,  is  an  Inddent  to  a  court,  be- 
longing alike  to  courts  of  dvil  and  criminal 
jurisdictions,  but  not  extending,  at  the  com- 
mon law,  below  such  as  are  oourts  of  record 
recognized  in  the  common  law.  Hie  general 
doctrine  of  the  English  law  is  that  all  courts 
of  record  may  fine  or  Imprison  tor  contempts 
in  the  face  of  the  court  *  *  *  A  power 
to  fine  or  imprison  In  sudi  cases,  although 
necessary  for  the  proper  discharge  of  Uie 
duties  of  a  court  not  of  an  inferior  Jurisdic- 
tion, and  tor  the  maint^mnce  of  its  Inde- 
pendence and  dignity,  should  taot  belong  to 
all  persons,  bodies,  or  tribunals,  who  may 
have  a  Judidal  duty  to  perfbrm.  The  com- 
mon law  wisely  did  not  recognize  it  In  courts. 
t>elow  those  of  recrad ;  and  we  would  be  do- 
ing violence  to  the  liberty  of  the  dtlzen  to 
moourage  its  existence  in  any  of  our  own 
courts,  except  those  that  in  th^r  very  na- 
ture, •  •  •  are  oourts  of  record,  wiUi 
Jurisdictions  not  beneath  the  duractar  of 
those  so  treated  in  the  common  law."  In  re 
Kerrigan.  38  N.  J.  Law,  844. 

It  is  insisted  by  counsel  for  the  munldpal- 
ity,  while  conceding  the  general  doctrine 
thus  stated,  that  it  does  not  apply  to  Jus- 
tices of  the  peace  and  mayors  in  this  state 
because  thdr  creation  is  expressly  authoris- 
ed by  the  Constitution  of  the  state.  We  do 
not  see  the  force  of  that  distinction,  because 
it  is  merely  a  question  of  tb»  legal  exiatenoe 
of  the  court,  whether  created  by  express  con- 
stitutional authority  or  merriy  Igr  legislative 
authority. 

The  reason  for  the  rule  at  all  time  has 
been  that  Inferior  courts  not  of  record  shall 
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not  granted  snch  power  unless  expressly 
Intnuted  with  it  by  tbe  lawmakers.  The 
conrtB  vUl  not  constme  the  law  to  grant 
such  Inherent  power  to  courts  of  that  class. 

The  mayor  being  without  Jnrlsdletlon  to 
ponlah  for  the  alleged  contemptuous  conduct 
spodfled  In  the  Information  filed  before  him 
the  Jndgment  raidered  against  aKwllant  was 
void  and  should  have  been  quashed  by  the 
dzcolt  court  The  judgment  of  the  drcnit 
court  la  therefore  reversed,  and  the  mayor's 
Judgment  la  quashed. 


TUEQtJB?rr  r.  McMCHRAIN. 
(Supreme  Court  of  Arkansas.   Nov.  17,  1913.) 

1.  BOUNDABUS    (I  41*)— AOBKBD  BOUITDABT 
XtlNB— GORTKST— iNSTBUCnONS.  - 

In  a  suit  involving  a  disputed  boandaiy 
line,  the  conrt  properly  charged  tbat  where 
there  is  donbt  or  dispute  as  to  the  true  location 
of  a  boundary,  the  parties  may  fix  a  line  by 
parol,  which,  when  followed  by  possession,  wiU 
be  concluBive  upon  them,  though  the  poasesaion 
is  not  for  tbe  full  statutory  period ;  and,  if  the 
jury  believe  that  the  true  location  of  me  Une 
between  plaintiif  and  defendant  was  in  donbt, 
and  they  agreed  on  a  line  in  furtherance  thereof, 
constructed  a  joint  fence  and  took  possession 
of  the  land  and  cultivated  the  same  up  to  tiie 
fence,  then  the  Une  Qxed  was  concluidTe  be- 
tween them  whether  correct  or  not. 

[Bd.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  205-207;  Dec.  Dig.  $  41.*] 

2.  Tbux  (i  24S*)— Instbuctions— CoRruoT. 

Where,  in  an  action  involving  a-  disputed 
boundary  une,  tbe  court  correctly  charged  on 
agreed  boundary,  but  later  made  plaintiff's 
ruht  to  recover  tlw  dirooted  land  to  depend 
acuely  on  whether  be  had  occupied  it  adversely 
for  seven  years,  intending  to  claim  It  as  hts 
own,  regardless  of  whether  the  line  established 
by  a  certain  survey  was  the  true  line,  such  in- 
stmction  was  conflicting  and  erroneous. 

[Bd.  Note.— For  other  cases,  see  ^Trial,  Gent 
Dig.  IS  564,  S65;  Dec.  Dig.  |  243.*] 

8.  TXEAI,  (I  253*)  —  INSTBUOHONS  — Affijoa* 

BUJTT  TO  EVIDBNCK. 

Where.  In  a  suit  involving  a  disputed 
boundary  line,  defendant's  testimony  showed 
that  plaintiff  promised  to  pay  rent  for  the  land 
in  controveny  for  the  year  33)12  without  condi- 
tion, while  plaintiff  testified  that  such  agree- 
ment was  on  condition  that  It  should  afterwards 
be  determined  that  defendant  was  the  owner  of 
the  land  which  plaintiff  at  the  time  was  con- 
troverting, an  instruction  that,  if  the  jury  found 
ttiat  plaintiff  held  poss^^on,  claimmg  owner- 
ship, of  the  strip  for  seven  years  before  defend- 
ant took  possession,  tbat  would  vest  title  in 
plaintiff,  if  adverse,  and  the  testimony  ss  to 
the  ^eged  rent  contract  could  only  be  consid- 
ered to  determine  whether  the  plaintiff's  pos- 
session prior  to  defendant's  taking  poBsession 
was  adverse  to  the  right  or  claim  by  defendant, 
and  "it  cannot  be  considered  at  all  unless  you 
find  that  the  rent  contract  was  made  uncondi- 
tionally," was  erroneously  modi6ed  by  striking 
out  the  la^nage  quoted  as  in  effect  withdraw* 
ing  plaintUrs  testimony  from  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  613^ ;  Dec  Dig.  {  268.*] 

Appeal  from  C^colt  Conrt,  Howard  Coun- 
ty; Jeff  T.  Cowling,  Judge. 

Ejectment  by  J.  W.  L.  Tnrquett  against  G. 


W.  M<Af urraln.  Judgmmt  for  de^dant,  and 
plaintiff  appeals.  Reversed  and  remanded. 

This  Is  a  suit  in  ejectment  by  appellant 
against  the  appellee  for  a  strip  of  laud  about 
75  feet  wide  at  one  end  and  about  45  feet 
wide  at  the  other  end,  along  the  section  line 
between  sections  34  in  township  9  S.,  range 
27  W.,  and  section  3  in  township  10  S.,  range 
27  W.,  also  the  township  line  runulog  east 
and  west  between  said  sections.  The  com- 
plaint alleged  tbat  appellant  was  the  owner  of 
the  S.  W.  ^  of  the  S.  W.  ^.  of  section  34, 
township  9  S.,  range  27  W.,  Including  all  the 
inclosed  land,  and  which.  In  addition  to  the 
above,  Inclnded  the  strip  in  controversy.  It 
also  alleged  that  something  over  20  years 
ago  tbe  line  between  the  land  of  the  appel- 
lant and  the  appellee  was  surveyed  and  es- 
tablished by  I.  M.  Puckett,  the  county  sur- 
veyor of  Howard  county,  "with  the  knowl- 
edge, consent,  and  approval"  of  the  appellee, 
and  had  been  recognized  by  the  appellee,  as 
well  as  by  the  appellant,  as  the  Hue  between 
their  land  for  more  than  20  years ;  that  the 
parties,  15  years  ago,  had  built  a  partner- 
ship fence  on  the  line  thus  established;  that 
appellant  had  been  in  the  adverse  possession 
of  the  lands  claimed  by  him  tor  more  than 
20  years.  He  allied  tbat  since  December 
31,  1912,  appellee  bad  fenced  and  taken  pos- 
session of  the  strip  on  the  south  boundary  of 
appellant,  and  had  been  In  the  unlawful  pos- 
session thffleof  since  that  timew  The  appellee 
denied  that  any  line  was  ever  established 
between  sections  3  and  34  that  was  ever  ac- 
quiesced in  until  the  year  1912,  at  which 
time  the  line  was  run  out  by  the  surveyor  of 
Howard  county  and  the  line  established; 
that  in  establishing  said-  line  appellant's  fence 
was  found  to  be  over  the  south  boundary  Une 
between  sections  3  and  84,  and  Inclosing  cer- 
tain land  In  section  3  belonging  to  appellee 
which  app^ee  had  always  owned  and  had 
the  right  to  possession  of;  that  app^ee  own- 
ed and  always  claimed  all  of  the  N.  W.  % 
of  the  N.  W.  %  of  section  8  in  township  10 
S.,  range  27  W.,  and  appellant  was  the  owner 
of  the  S.  W.  %  of  tbe  S.  W.  %  of  section 
34,  township  9  S.,  range  27  W.,  claiming  to 
the  section  line  and  no  further;  that  the 
land  inclosed  by  appelant  belonging  to  ap- 
pellee was  not  held  by  him  under  tbe  claim 
of  ownership,  but  only  believing  that  he  was 
the  owner  of  the  land  in  section  34;  that 
appellant  always  acknowledged  the  right  of 
ownership  of  appellee  of  all  land  In  section 
3  adjolnii^  appellant's  land  In  section  34. 

Tbe  appellant  testified.  In  part,  as  follows: 
He  owned  SO  acres  of  land  in  sections  33  and 
34.  Appellee's  land  lay  south  of  appellant's 
east  40,  and,  as  appellant  supposes,  is  In 
section  8.  He  considered  the  land  he  had 
Inclosed  as  his  by  description  In  his  deed. 
He  claimed  the  land  south  of  tbe  line  estab- 
lished by  Surveyor  Huddleston  as  a  part  of 
section  34,  and  had  never  claimed  any  land 
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In  section  8.  Appellantfs  land  had  been  un- 
der fence  about  22  years.  Appellee  and 
appellant  made  a  lane  through  there  for  road 
convenience.  The  fence  was  placed  about  six 
feet  north  of  appellant's  line.  This  fence 
remained  there  about  eight  years.  Appellant 
and  appellee  then  decided  to  Inclose  the  road 
and  make  a  partnership  fence  between  them, 
which  they  did.  The  line  between  appellant 
and  appellee  was  first  established  by  Puckett, 
the  county  surveyor;  appellee  and  appellant 
being  present  Each  left  six  feet  space  for 
the  road,  and  they  afterwards  inclosed  the 
road  and  built  a  partnership  fence  on  the 
line  established  by  Puckett.  That  had  been 
about  15  years  ago.  He  had  been  claiming 
the  land  to  the  line  as  established  by  IPuck- 
ett  ever  since.  Had  always  Intotded  to 
claim  to  where  this  line  was  run. 

The  appellee,  in  part,  testified  as  follows: 
"I  have  always  contended  for  the  land  that 
was  to  the  section  line,  and  Mr.  Tnrquett's 
fence.  We  put  the  fence  up  there  not  know- 
ing Just  where  the  section  line  was.  I  didn't 
know,  and  I  told  him  that  I  didn't  know 
whether  it  was  correct  or  not.  He  told  me 
that  he  didn't  know.  It  was  my  understand- 
ing with  him  that  he  claimed  to  the  section 
line.  At  the  time  the  wire  fence  was  put  up 
there  was  no  understanding  or  agreement 
that  It  was  to  be  the  line  unless  It  was  the 
section  line.  It  has  always  been  the  agree- 
ment that  the  true  line  should  govern  as 
between  us.  There  was  an  agreement  be- 
tween Mr.  Turquett  and  myself  In  March, 
1912,  about  the  strip  of  land  In  controversy. 
At  first  he  wanted  to  buy  the  land,  but  I 
would .  not  sell  it  to  him.  He  then  rented 
it  from  me  and  agreed  to  pay  me  the  third 
and  fourth  of  the  1912  crop,  and  to  move  the 
fence  or  help  me  move  it  when  we  got  time." 

The  appellant  further  testified  that  he 
never  proposed  to  buy  the  strip  of  land  in 
controversy  from  the  appellee.  He  rented  the 
land  from  appellee  after  Huddleston  made 
his  survey  in  this  way  (quoting  appellant's 
language):  "I  said  (to  appellee),  'You  are 
claiming  according  to  the  Huddleston  line, 
and  I  am  claiming  according  to  the  Puckett 
line.'  I  said,  'I'll  make  you  this  proposition: 
I  will  rent  this  land  from  you,  and  when  this 
thing  is  finally  settled,  if  you  get  the  land 
I  will  pay  yon  rent,  and  If  I  get  the  land  I 
don't  owe  you  anything.'  With  that  condi- 
tion I  rented  the  land." 

The  above  Is  enough  of  the  t^lmony  to 
show  the  theory  upon  which  the  cause  was 
submitted  to  the  jury. 

The  courts  among  other  instructions,  gave 
at  the  instance  of  appellant  the  following: 

"(2)  You  are  further  instructed  that  where 
there  Is  doubt  or  uncertainty  or  a  dispute  as 
to  the  true  location  of  a  boundary  line,  the 
parties  may,  by  parol,  fix  a  line  which  will 
at  least,  when  followed  by  possession  with 
reference  to  the  boundary  so'  fixed,  be  con- 
clusive upon  them,  although  the  possession  is 
not  for  the  full  statutory  period;  and,  if 


you  brieve  from  the  evidence  tn  tbis  case 
that  the  true  location  of  the  line  between 
plaintiff  and  defendant  was  in  doubt  or  un- 
certainty, and  that  the  parties  agreed  upon 
a  line  between  them,  and  in  furtherance 
thereof  put  a  Joint  fence  thereon,  and  that 
the  parties  took  possession  of  the  land  and 
cultivated  same  up  to  the  fence  so  construct- 
ed, then  yon  are  instructed  the  line  so  fixed 
Is  conclusive  upon  the  parties,  whether  right 
or  wrong,  although  the  possession  of  the 
land  after  agreement  is  not  for  the  full  stat- 
utory period  of  seven  years." 

The  court  refused  to  give  prayer  for  in- 
struction No.  9,  as  follows:  "If  yon  find  from 
the  evidence  that  the  plaintiff  held  possession 
and  claimed  ownership  of  the  strip  of  land 
in  controversy  for  seven  years  before  the  de- 
fendant took  possession  about  the  first  of  the 
present  year,  this  would  vest  title  in  the 
plaintiff  if  adverse,  and  the  testimony  as  to 
the  alleged  rent  contract  can  only  be  consid- 
ered to  determine  whether  the  possession  of 
the  plaintiff  prior  to  the  time  of  taking  pos- 
session by  the  defendant  was  adverse  to  the 
right  or  claim  of  the  defendant,  and  cannot 
be  considered  at  all  unless  you  find  that  the 
rent  contract  was  made  unconditionally." 
But,  over  the  objection  of  appellant,  the 
court  amended  the  above  instruction  by 
striking  out  the  words,  "and  cannot  be  con- 
sidered at  all  unless  yon  find  that  the  rent 
contract  was  made  unconditlonaUy,"  to  which 
appellant  excepted. 

The  court  granted  appellee's  request  for 
instruction  No.  1,  to  the  effect  that  the  ap- 
pellant could  only  acquire  title  to  the  strip 
of  land  in  controversy  by  reason  of  open, 
continuous,  notorious,  hostile,  and  adverae 
possession  of  the  same  for  a  period  of  seven 
years,  and  claiming  it  all  the  time  as  his 
own,  and  not  Intending  to  claim  at  any  time 
only  to  the  true  boundary  line  between  ap- 
pellant and  appellee,  "It  the  jury  found  that 
the  Puckett  survey  was  not  the  true  line." 

And,  further,  in  appellee's  prayer  for  in- 
struction No.  2,  the  court  told  the  Jury:  "So, 
If  the  jury  find  in  this  case  that  the  plain- 
tiff during  the  time  that  he  has  had  the 
land  inclosed  only  Intended  to  claim  to  the 
true  boundary  line,  then  his  possession  would 
not  be  adverse  within  the  meaning  of  the 
law,  and  your  verdict  will  be  for  the  de- 
fendant" 

Exertions  were  duly  saved  to  the  rulings 
of  the  court  in  the  giving  and  refusing  of 
Instructions,  and  from  a  Judgment  in  favor 
of  the  ai^»^lee  appellant  jwoseeates  this  ap- 
peal. 

W,  P.  Feazel  and  W.  a  Rodgers.  both  of 
Nashville,  for  appellant  Sain  &  Sain,  of 
Nashville,  and  Steel,  Lake  &  Head,  of  Tex- 
arkana,  for  appellee. 

WOOD,  J.  (after  stating  Oie  facts  as  above). 
[1]  One  of  the  Issues  presented  by  the  plead- 
ings was  as  to  whether  or  not  aK>ellant 
and  appellee  bad  agreed  upon  a  boundary 
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line  between  tbelr  adjoining  lands.  The 
court  correcUy  presented  this  issne  In  in- 
Btructlon  No.  2,  giren  at  the  Instance  of  the 
appellant  This  Instruction  was  In  accord 
with  the  rule  announced  In  Payne  v.  Mc- 
Bride,  96  Ark.  168,  181  S.  W.  463,  Ann.  Cos. 
1B12B,  661. 

[tl  But  In  Instructions  giren  at  the  In- 
stance of  the  appellee  the  court  made  the 
an;>eUant'B  right  of  recoverr  depend  solely 
upon  whether  or  not  he  had  occupied  the 
land  by  adverse  possesion  for  seven  years, 
Intending  to  claim  the  same  aa  bis  own,  re- 
gardless of  whether  or  n6t  tibe  Hoe  ratab- 
Ushed  by  the  Pui^ett  sarvey  was  the  true 
boundary  between  them. 

One  gronnd  of  appellants  objection  to 
13ie«e  instmctlons,  given  at  the  Instance  of 
the  appellee  was  that  they  were  in  conflict 
with  Instructions  glvoi  at  the  reqaest  of 
the  appellant,  and  "because  they  were  con- 
fusing to  the  Jury,  in  connection  with  the 
instructions  given  for  appellant" 

These  instructions,  g^vea  at  the  Instance 
of  the  aiipeUee,  ignored  the  contention  of  the 
appellant  as  to  ttie  boundary  being  establish- 
ed by  parol  agreemral^  and  tlie  court  erred 
In  not  harmonizing  the  instmctlons. 

[S]  The  court  erred  in  modifying  the  ap- 
pellant's prayer  for  instructl(Hi  Ma  9  by 
stillting  out  the  words,  "and  cannot  be  con- 
aiaered  at  all  unless  you  find  that  the  rental 
contract  was  made  unconditionally."  The 
testimony  of  the  appellee,  it  Is  true,  tended 
to  show  that  i^tpellant  promised  to  pay  rent 
tor  the  year  1912,  and  Oiat  this  promise  was 
made  without  condition,  which  would  tend  to 
show  a  recf^Enitlon  of  the  title  to  the  property 
in  the  appellee,  and  that  appellant  agreed 
to  occupy  the  same  as  his  tenant  But  the 
testimony  of  tlie  appellant,  on  the  other  hand, 
tended  to  show  that  he  agreed  to  pay  rent 
to  the  appellee  for  the  year  1912  only  upon 
condition  that  It  should  be  afterwards  de- 
termined that  appellee  was  the  owner  of  the 
strip  of  land  In  controversy,  which  fact  ap- 
pellant at  that  time  was  controverting.  Now, 
the  court  by  striking  out  the  words  mention- 
ed, permitted  ttie  jury  to  consider  the  agree- 
ment upon  the  part  of  the  appellant  to  pay 
rent  for  the  year  1912  as  tending  to  show  an 
unconditional  recognition  of  appellee's  claim 
of  ownersUp  in  the  land  in  controversy. 
This  was  liighly  prejudicial  to  appeUfJit 
for,  according  to  his  testimony,  the  agree- 
ment to  pay  rent  was  only  by  way  of  a  com- 
promise or  settlement  of  the  issue  between 
them  aa  to  the  occupancy  of  the  land  for  the 
time  being;  that  Is,  until  it  should  be  legal- 
ly determined  as  to  who  was  the  owner  of 
the  land  in  dispute.  In  other  words,  the  dec- 
larations of  appellant,  as  he  contends,  were 
In  the  nature  of  a  temporary  compromise  of 
tliat  issue,  and  not  at  all  a  recognition  of 
appellant's  claim  of  ownersliip.  The  strik- 
ing out  of  the  words  objected  to  deprived 


the  appellant  of  Oie  benefit  of  this  contentloD 
before  the  jury.  The  testimony  of  the  dec- 
larations of  appellant,  tending  to  show  Ms 
agreement  to  r^t  the  land,  wonld  be  com- 
petent  only  on  the  issue  of  adverse  posses- 
sion, provided  they  were  not  made,  as  he 
claimed,  by  way  of  tonporary  compromise 
of  a  matter  that  was  then  at  Issue  between 
iiim  and  the  appellee. 

We  find  no  substantial  error  in  the  other 
rulings  of  the  court,  but  for  those  indicated 
the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


JONES  T.  BUSES  et  aL 
(Supreme  Court  of  ArkansaB.   Nov.  11^  19^.) 

1.  EBTOPPBL  (i  119»)— QUBffTION  roR  JUBT. 

In  replevin  (or  an  automobile  offered  and 
ohibited  as  the  prize  in  a  contest  for  news- 
paper snbseriptions,  where  a  defendant  who 
was  represented  to  have  sold  the  car  to  tlw 
newspaper  company  claimed  to  be  the  owner 
thereof,  held  on  the  evidence  that  the  question 
whether  defendant  had  estopped  himedf  frpm 
such  claim  was  for  the  jnry. 

[Ed.  Mote.— For  other  cases,  see  Estoppel, 
Gent  Dig.  |  809;  Dec  Dig.  1 119.*] 

2.  Pabtksbship  (I  218*)— Saus— AuTBOanr 
TO  Delives— QuEsnoir  fob  Jdbt. 

In  replevin  for  an  automobile  claimed  by 
plaintiff  as  the  prize  in  the  contest  for  news- 
paper subscriptions,  held  on  the  evidence  that 
whether  one  interested  with  defendant  in  the 
sale  of  the  car  to  the  newqwper  company  on 
commisnon  had  authority  to  deliver  it  was  for 
the  jury. 

[Ed.  Mote.— For  otlier  cases,  see  Partnership, 
Cent  Dig.  il  49,  426-128:  Dec.  Dig.  |  2ia*] 

3.  Sales  (S  181*)— Sufficienct  or  Evidence 
—Deuvebt— Replevin. 

In  reijdevin  for  an  antomobile  won  by 
plaintiff  aa  a  prize  in  a  contest  for  newspaper 
sabscriptionB,  evidence  held  sufficient  to  show 
that  the  automobile  had  been  delivered  to  plain- 
tiff In  pursoance  of  the  contract  of  sale  be- 
tween the  defendant  and  the  newspaper  com- 
pany. 

[Eid.  Note.— For  ottwr  cases,  see  Sales;  Cent 
Dig.  6S  473-491 ;  Dec  Dig.  8  181.*] 

4.  Estoppel  ({  117*)— Trial— Aduissibilitt 
OF  Evidence. 

In  replevin  for  an  antomol>Ue  won  by 
plaintiff  in  a  contest  for  newspaper  subscrip- 
tions. In  which  the  automobile,  uiough  exhib- 
ited as  the  prize,  was  claimed  by  defendant  to 
be  his  property,  and  not  that  of  the  newspaper, 
tbe  exclusion  of  evidence  as  to  the  declaration 
of  defendant  to  the  effect  tliat  the  contest  was 
on  the  sgoare,  and  that  tbe  person  who  "won" 
the  car  would  get  it  though  not  shown  to  liave 
been  communicated  to  the  plaintiff,  were  ad- 
miflstble  as  tending  to  show  defendant's  partici- 
pation in  the  contest  and  his  consent  to  the 
delivery  of  the  csr  to  plaintiff  after  tbe  contest 
bad  closed,  and  on  the  same  ground  evidence  as 
to  streamers  on  the  car  indicating  that  it  was 
the  one  to  tie  given  tbe  winner,  and  as  to  tbe 
car  being  in  front  of  the  newspaper  o£Sce,  were 
admissilue. 

[Ed.  Note.— For  otber  cases,  see  Estoppel, 
Cent  Dig.  $  307 ;  Dec  Dig.  |  117.*] 
6.  Replevin  (S  8*)— Title  and  Right  or 

PoeSESBION. 

Where  the  automobile  which  plaintiff  won 
in  the  contest  for  newspaper  8ul>scription8  was 
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not  dellT«Ted  to  him,  he  conld  not  maintain 
replevin  to  recover  ttosaession;  but  where  it 
waa  delivered  to  him  with  the  consent,  either 
expresa  or  inlpUed,  of  the  party  Belling  It  to 
the  newspaper  and  participating  in  the  scheme^ 
the  title  passed  and  he  could  recover. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  8S  46-68;  Dea  Dig.  |  8.*] 

0.  LoTTEBiES  (5  12*)— Right  of  Actioh. 

Where  there  was  a  contract  of  sale  of  an 
automobile  completely  executed  by  delivery  to 
the  winner  In  the  contest  for  newspaper  sab- 
scriptioOB,  it  was  wholly  immaterial  whether 
the  contest  was  a  lottery. 

[Ed.  Note.— For  other  cases,  see  Lotteries. 
Cent  Dig.  gf  12,  13 ;  Dec.  Dig.  {  12.*] 

Appeal  from  (Krcnlt  Court,  Garland  Coan- 
ty;  Calvin  T.  Cotham,  Judge. 

Replevin  by  Earlle  Jones  against  J.  P. 
Burks  and  others.  Judgment  for  defendants, 
and  plaintiff  appeala  Beversed  and  remand- 
ed  for  new  trial. 

TtdB  ia  a  Bolt  by  aroeUant  to  nplery  from 
the  appeUees  an  autxmudille,  wMcb  Bbe  al- 
lied waa  worth  the  sum  of  ^SOO.  Appel- 
lant alleged  that  ahe  acqnlred  tftle  to  the 
property  as  follows:  She  entered  a  contest 
to  procaie  snbscriptl<Hi8  for  the  Bulletin 
Publishing  Company,  a  newspaper  that  bad 
offered  to  the  person  procuring  the  greatest 
number  of  subscribers  a  flve-passenger  auto- 
mobile; that  she  was  the  successful  con- 
testant and  was  so  declared  by  the  Bulletin 
Publishing  Company;  th^  the  Bulletin  Pub- 
lishing Company  had  arranged  with  J.  A. 
Rlggs  to  procure  the  automobile;  tbat  the 
automobile  was  advertised  and  luraded  on 
the  streets  by  Biggs  and  the  Bulletin  Pub- 
llshii^  Company  as  the  automobile  to  be 
given  as  a  prize  to  the  successful  contestant; 
that,  after  the  contest  was  ended  and  the 
appellant  declared  the  successful  contestant, 
the  appellee  Biggs,  by  his  copartner,  Slielton, 
detlvered  the  machine  to  tbe  appellant  as  her 
property,  but  that  they  afterwards  kept  the 
same  in  their  possessdon  and  refused  to  de- 
liver the  same  to  the  appellant  She  fur- 
ther alleged  tbat  Rlggs  was  anandally  In- 
terested in  t^e  Bulletin  Publishing  Company; 
that  he  knew  that  the  company  was  offwlng 
to  sell  and  deliver  the  automobile  tn  contro- 
versy upon  the  terms  presented  in  the  con- 
test; knew  tbat  the  appellant  was  working 
to  win  the  contest,  and  tbat  the  Bulletin 
Publisbing  Company  was  receiving  the  bene- 
fit of  her  work ;  that  the  appellee  made  no 
objection  to  the  fact  that  the  Bnlletin  Pub- 
lishing Oompany  was  representing  said  car 
as  its  own  property  and  the  car  to  be  de- 
livered to  the  successful  contestant  at  the 
termination  of  the  contest  But,  on  the  con- 
trary, that  he  permitted  the  publishing  com- 
pany to  exhibit  the  same  as  the  prize  to  be 
given  the  successful  omtestant  and  never 
claimed  any  Interest  in  the  automobile  until 
after  the  contest  and  after  the  car  had  been 
delivered  to  tlie  plaintiff.  She  set  up  that 
Rlggs  was  therefore  estopped  from  asserting 
any  claim  to  the  automobile  in  controversy. 


Aig;»ellee  Rlggs  answered,  denying  the  allega- 
tions of  the  complaint,  and  allesing  that  be 
at  all  times  claimed  to  be  the  owner  of  said 
automobile  and  tbat  be  had  never  sold  it 
to  any  <me  or  done  any  act  tbat  would  estop 
him  from  clalndng  the  ownership  of  the  au- 
tomobile. 

The  testimony  in  the  case  was  substantial- 
ly as  follows:  Appellee  J.  A.  Rlggs  knew  of 
the  contest  that  was  bding  presents  throu^ 
the  Bulletin  Pnblishii^  Company,  a  news- 
paper, for  prices,  which,  among  otber  thln^r 
Included  a  27  Overland  antomobU^  to  be 
given  to  the  one  who  obtained  the  greatest 
numbOT  of  subscriptlonB  to  the  paper.  He 
carried  an  autonobile  to  Hot  Springs  and 
took  It  down  to  the  Bulletin  office  day 
at  a  stated  hour  and  left  it  standing  before 
the  Bulletin  office  20  or  80  minutes.  One  day 
it  stood  there  a  couple  of  bours— the  evoilnff 
that  the  contest  closed.  Be  stated  that 
ttke  car  belonged  to  him.  He  had  a  partner 
by  the  name  of  Shelton,  who  was  Interested 
witb  him  in  the  sale  of  Overland  cars,  but 
he  had  no  Interest  in  the  maddne  In  contro- 
versy. He  stated  that  he  was  not  interested 
in  tba  contest  He  knew  that  the  contest 
was  going  on,  and  knew  tbat  the  appellant 
was  in  the  contest  He  read  In  the  paper 
that  the  Bnlletin  car  would  be  exhibited  at 
4  o'clock  at  the  Bnlletin  office  every  day. 

Burks,  the  owner  of  the  paper,  said  he 
wanted  a  good  car,  as  th^  would  be  enaUed 
to  induce  the  people  to  work  harder  for  a 
new  car.  It  was  the  purpose  of  Burks  to 
show  the  car  in  controversy  as  being  tbe  car 
that  the  Bulletin  Publishing  Company  ot- 
fered  to  the  winner  in  the  contest;  but  the 
purpose  of  the  appellee  was  to  sell  the  car 
for  cash.  When  the  appellee  took  the  car  to 
Burks,  he  told  appellee  he  did  not  have  Uie 
money  for  it  and  to  bring  it  down  again. 
The  contest  came  off,  Barks  never  paid  ap- 
pellee anything,  and  appellee  kept  the  car. 
Appellee  told  Burks  that  he  would  not  in 
any  sense  of  the  word  consent  that  the  car 
was  the  car  of  the  publishing  company,  but 
he  did  let  Buries  put  the  banners  on  it  end 
appellee  drove  It  up  the  street  with  the  ban- 
ners on.  The  banners  read  that  this  car  was 
to  be  given  to  the  Incky  contestant  in  tbe 
contest  given  by  the  Bulletin  company. 

Witness  Shelton  testified  that  he  was  in- 
terested with  Rlggs  in  the  Overland  automo- 
bile sales  In  Hot  Springs  in  April,  1911.  He 
had  no  ownership  in  the  machines,  but  was 
interested  in  the  commission  on  sales.  The 
only  commission  th^  were  to  get  on  this 
machine  was  the  benefit  of  tbe  advertisement 
that  the  publishing  company  was  to  carry 
in  the  paper  for  him  and  Rlggs.  The  car 
was  brought  to  Hot  Springs  for  the  BulletlD 
Publishing  Company.  The  car  was  the  capi- 
tal prize  in  the  contest  Witness  stated:  "I 
took  Miss  Jones  out  in  the  macdilne  after  tbe 
contest  closed.  She  didn't  ask  me  to  de- 
liver tbe  machine  to  her;   didn't  say  any- 
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thing  abont  wanting  the  possession  of  It  If 
she  had,  I  don't  think  I  would  have  turned 
It  over  to  her,  for  I  bad  no  authority  to  turn 
It  over  to  her  without  an  order.  I  didn't 
nnderstand  that  taking  her  out  for  a  ride 
she  was  asking  me  to  turn  the  machine  over 
to  her.  I  just  suivosed  she  thought  the  ma- 
chine  was  hers  and  didn't  know  any  dlffer- 
<Hice  but  that  the  machine  did  beloi^  to  her." 

Appellant,  In  her  own  behalf,  testified,  In 
part,  that  ahe  entered  Into  the  contest,  knew 
the  terms,  knew  the  prises  offered,  and  suc- 
ceeded  In  getdng  |1,400  In  subscriptions  for 
the  capital  prize,  and  the  Bulletin  Company 
announced  that  she  had  won  the  prize  and 
she  owned  the  car,  got  It,  and  took  It  to  her 
borne  and  showed  It  to  her  mother,  boogbt 
the  gasoline  to  run  It,  and  would  not  have 
-worked  in  the  contest  bad  she  known  the  car 
was  not  the  Bulletin  car.  She  saw  the  caz 
at  the  Bulletin  office  and  at  the  garage  be* 
fore  the  contest  dosed. 

Other  witnesses  testified  that  the  car  was 
exhibited  in  front  of  the  Bulletin  oflSce  as 
the  capital  prize  to  be  given  to  the  winner 
of  the  contest ;  that  it  was  run  up  and  down 
the  streets  of  Hot  Springs  with  streamers 
on  it  showing  that  it  was  the  prize  car. 

One  witness  testified  in  regard  to  the  de- 
llrery  of  the  car  as  follows:  "I  was  there 
the  Saturday  nlgbt  when  the  contest  closed. 
The  next  day  Miss  Jones  and  myself  went 
to  the  garage.  Mr.  Shelton  said  If  Miss 
Jones  would  get  some  gasoline  he  would  take 
her  out  for  a  ride.  We  went  and  got  the 
gasoline  and  rode  all  around  town.  He  took 
the  automobile  to  Miss  Jones'  home  and 
asked  her  If  he  should  take  it  in  the  bam, 
and  she  said,  'No,  we  will  keep  It  in  tha 
garage  until  we  get  ft  place  for  It*  Mr. 
Biggs  was  not  present** 

Other  witnesses  testified  that  they  had 
talked  with  Biggs  about  the  machine  before 
the  contest  closed,  and  that  he  stated  that 
the  contest  was  on  the  square,  and  that  the 
winner  would  get  the  machine.  At  that  time 
the  machine  bad  banners  and  streamers  on 
it  showing  that  It  was  the  machine  offered 
In  the  prize  contest 

One  witness  testified  that  Biggs  and  Bnrks 
made  a  contract  to  the  efTect  that  Biggs 
would  fnmisb  blm  a  47  Orerland  car  and 
that  Biggs  told  him  that  he  could  not  de- 
liver  It  for  some  time. 

The  court  at  the  conclusion  of  the  testi- 
mony, excluded  from  the  Jury  the  testimony 
to  the  eftect  that  Btggs  said  that  the  person 
that  won  the  car  woyld  get  it  ftud  also  the 
testimony  showing  that  streamers  were 
placed  on  the  car  announcing  that  this  was 
the  car  to  be  given  away  to  the  winner  in 
the  contest  Also,  testimony  that  the  ma- 
chine  was  at  the  Bulletin  offlce  on  the  night 
the  contest  closed.  This  testimony  was  ex- 
cluded on  the  ground  that  there  was  nothing 
to  show  that  what  Biggs  said  was  communi- 
cated to  the  appellant  aud  nothing  to  show 
that  abe  knew  that  the  streamers  were  on 


the  car,  and  nothing  to  show  that  die  knew 
the  car  was  at  the  Bulletin  office.  The  ap- 
pellant excepted  to  the  mllng  of  the  court  in 
excluding  this  testimony.  The  court,  at  the 
request  of  appellee.  Instructed  the'  Jury  to 
return  a  verdict  In  his  favor,  to  which  appel- 
lant excepted.  From  the  Judgm«it  rendered 
on  this  verdict  appellant  duly  prosecutes  this 
aroaaL 

EarUe  Jones,  pro  aa.   John  A.  Biggs,  pro 

se. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  The  court  erred  In  directing  a  r«dlct  tn 
favor  of  the  appellee.  As  to  whether  or  not 
appellee  had  esto^ed  himself  tarn  claiming 
title  and  right  to  the  possesdon  of  the  auto- 
mobile in  controversy  was  a  qioestlon  for 
tile  Jury  under  the  evidratce. 

Appdlee  relies  upon  the  authority  of  Wat- 
Uns  T.  Ourry,  103  Ark.  414,  147  S.  W.  43. 
to  suKiort  the  ruling  ot  the  court  directing  a 
verdict  in  his  favor;  but  in  that  case  the 
facts  were  entirely  different  There  we  said: 
"There  Is  no  testimony  In  the  record  to  war- 
rant the  conclusion  that  appellee.  Gurry,  es- 
topped himself  from  setting  up  bis  rigtat  to 
the  automobile,  under  lils  contract  with 
Hughes,  after  the  latter  bad  failed  to  pay 
the  purchase  money."  Again:  "Thwe  Is  no 
testimony  whatever  to  warrant  the  finding 
that  the  appellee,  after  the  sale,  participated 
In  the  purpose  of  Hughes,  and  sold  the  car 
for  the  purpose  of  having  the  same  adver- 
tised as  one  of  the  prizes  to  be  given  away 
in  the  contest"  But  here  there  Is  testi- 
mony which  would  have  warranted  the  jury 
in  finding  that  appellee  sold  the  car  to  tbe 
Bulletin  Publishing  Company  for  the  very 
purpose  of  having  the  same  advertised  as 
one  of  tbe  prizes  to  be  given  away  In  the 
contest  In  tbe  case  of  Watklns  v.  Curry, 
supra,  Gurry,  who  was  seeking  to  recover 
tbe  automobile  in  controversy  In  that  suit, 
had  a  written  contract  reserving  title  until 
the  car  was  paid  for,  and  he  had  done  noth- 
ing whatever  to  encourage  the  contest  which 
bad  been  instituted  by  the  newspaper  while 
tbe  same  was  in  progress.  He  in  no  manner 
participated  therein.  Curry  lived  at  Monti- 
cello.  He  did  not  know  at  the  time  that  he 
sold  the  automobile  that  the  purchaser  bought 
it  for  tbe  purpose  of  awarding  It  as  a  prize 
in  a  newspaper  contest  in  tbe  adjoining  coun- 
ty  of  Bradley.  There  was  nothing  to  show 
that  he  was  present  when  tbe  contest  was 
going  on  or  that  be  In  any  manner  encourag- 
ed or  participated  in  tbe  contest  The  most 
that  the  testimony  showed  was  that  while 
the  contest  was  In  progress  he  wrote  to  the 
paper  expressing  gratification  at  its  success. 
But  here  tbe  testimony  of  Shelton,  a  partner 
of  Biggs  In  the  commission  on  sales,  showed 
that  the  only  commission  they  were  to  get 
was  that  "they  were  to  carry  an  ad.  in  tbe 
paper  for  us."  Biggs  and  Shelton  were  per- 
sonally present  while  the  contest  was  in 
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progress,  parUdpatliig  In  and  encouraging 
the  contestants  to  bdleve  that  the  car  In 
controversy  Would  go  to  the  aocceBCful  con- 
testant 

[2]  Appellee  himself  testified  that  he  drove 
the  car  up  and  down  the  streets  of  Hot 
Springs;  that  the  car  bore  banners  and 
streamers  with  red  and  black  letters  on 
them  showing  that  the  car  In  controversy 
was  the  contest  car.  While  Shelton  testifies 
that  he  had  no  authority,  without  an  order, 
to  deliver  a  car  that  was  not  paid  for,  yet 
he  and  the  appellee  both  say  that  he  was 
a  partner  with  appellee  and  interested  In 
the  conunlssion  sales.  Shelton  stated  that  he 
was  Interested  "with  Mr.  Biggs  in  the  Over- 
land automobile  sales  in  Hot  Springs  In 
April,  1911;  that  the  Overland  model  in  con- 
troversy was  brought  to  Hot  Springs  for  the 
Bulletin  Publishing  Company."  As  to  wheth- 
er Shelton  had  authorl^  to  deliver  the  auto- 
mobile was,  under  the  circumstances,  for 
the  Jury  to  determine. 

[3]  The  testimony  of  appellant  herself  and 
of  a  witness  in  her  behalf  tended  to  show 
that  after  the  contest  was  over,  and  appel- 
lant had  been  declared  the  winner  of  the 
Iirize,  Shelton  delivered  to  appellant  the  ma- 
chine in  controversy.  This  testimony,  in 
connection  with  the  other  evidence,  was  suffi- 
cient to  warrant  the  jury  in  finding  that 
the  automobile  in  controversy  had  l>een  de- 
livered to  the  appellant  in  pursuance  of  the 
contract  of  sale  between  tne  appellee  Biggs 
and  the  Bulletin  Publishing  Company,  and 
that  the  sale  was  completed  by  such  de- 
Uvery.  Shaul  v.  Harrington,  54  Ark.  305, 
15  8.  W.  835;  Elgin  v.  Barker,  153  S.  W. 
S98.  The  testimony  wag  sufficient  to  war- 
rant a  finding  that  the  appellee  had  turned 
the  car  over  to  the  Bnlletln  Publishing  Com- 
pany for  the  xmipcne  of  being  advertised  and 
used  as  the  car  that  would  go  to  the  winner 
of  the  contest  Appellant  succeeded  in  get- 
ting |1,400  subscriptions  for  the  capital  prize, 
wtdch  ahe  turned  over  to  the  manager  of  the 
Bulletin  Publishing  Company,  and  she  would 
not  have  done  this  had  she  known  the  car 
was  not  the  Bulletin  car.  The  testimony  war- 
ranted the  finding  that  appellee,  by  his  own 
conduct,  had  held  the  car  in  controversy  out 
to  the  public  as  the  car  which  the  Bulletin 
Publishing  Company  Had  offered  as  the  prize 
to  the  successful  contestant 

[4]  The  court  erred  In  excluding  the  tes- 
timony of  witness  as  to  the  declaration  of  ap- 
pellee to  the  effect  that  the  contest  was  on 
the  square  and  the  person  who  von  tlie  car 
would  get  it  It  was  not  shown  that  these 
declarations  were  communicated  to  the  ap- 
p^ant  but  the  testimony  tended  to  estab- 
lish appellee's  partic^tlon  in  the  contest 
and  Us  consent  to  the  delivezy  of  the  car  to 
appellant  after  the  close  of  the  contest 

For  the  same  reasons^  the  testimony  as  to 
the  streamers  on  the  car,  and  as  to  the  car 


being  in  front  of  the  Bulletin  ofiice  on  the 
night  that  the  contest  closed,  should  not 
have  been  excluded. 

[I]  The  case  turns  on  the  question  of  ap- 
pellee's participation  tn  the  scheme  of  award- 
ing the  car  as  a  prize  to  the  successful  con- 
testant, and  of  the  delivery  of  the  car  to 
appellant  Those  questions  should  have  been 
submitted  to  the  Jury  by  appropriate  instrno 
ttons.  If  the  car  was  not  delivered  to  ap- 
pellant, she  cannot  maintain  replevin  to  re- 
cover possession  of  it  If  it  was  in  fact 
delivered  to  her  with  the  consent  of  appellee 
either  express  or  Implied,  and  he  participated 
in  the  scheme,  then  the  titie  pa^ssed  to  her 
and  she  can  recover. 

[t]  If  there  was  a  contract  of  sale  com- 
pletely executed  by  delivery  to  appellant.  It 
is  wholly  Immaterial  whether  or  not  the  con- 
test instituted  by  the  newspaper  was  a  lot- 
tery. See  Carey  v.  Watklns,  97  Ark.  16S,  138 
S.  W.  1016. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


REICH  T.  WORKMAN. 
(Supreme  Court  of  Arkansas.   Nov.  10,  1913^ 

1.  BBOKEBS     ({    49*)  —  COICFENSATION  —  DE- 
FENSES. 

Where  defendant,  a  landowner,  did  act 
reside  at  the  place  ms  property  was  located, 
the  fact  that  plaintil^  a  broker  who  daimea 
to  have  been  matrumental  ia  effecting  a  sale, 
did  not  notify  him  of  the  n&me  of  his  prospec- 
tive purchaser  is  no  defense  to  an  action  on 
the  contract  whldi  provided  for  a  commlsdon, 
if  the  broker  abould  be  instnunoital  in  effect- 
ing  a  sale. 

[Ed.  Note.— For  otiier  cases,  see  Broker^ 
Cent  Dig.  H  70-72 ;  Dec.  Dig.  |  49.*] 

2.  Appbai.  and  Erbob  (g  231*)— Pbesenta.- 

TION  FOB  BkVIEW  IN  Co0BT  BELOW- NSCBS- 
8ITT; 

In  an  action  by  a  broker  for  commission 
under  a  contract  providing  for  the  payment  in 
case  he  was  Instrumental  in  effecting  a  sale, 
the  court  for  defeiidant  charged  that  oeine  In- 
strumental would  mean  the  doing  of  scHnethins 
in  connection  with  the  sale  that  was  the  di- 
rect moving  cause  of  its  being  made.  The  court 
also  gave  plaintiff's  Instruction  charging  that 
tbe  fact  that  the  sale  was  finally  conaununated 
between  defendant  and  his  grantee  would  not 
defeat  plaintiff's  right,  providing  his  action 
caased  in  any  way  the  trade  to  be  made,  field 
that,  as  tbe  court  by  giving  defendants  in- 
struction adopted  his  theoiy  of  the  case,  a  spe- 
cific objection  was  necessary  to  raise  the  point 
that  plaintiff's  Instruction  was  in  conflict  with 
tbe  definition  of  the  word  "instrumentaL" 

[Ed.  Note.— For  other  cases,  see  Apiwal  and 
Error,  Cent  Dig.  |S  1299,  1352;  Dec  Dig.  i 
231.*J 

3.  BBOKEES  (8  56*)  —  COUFBHSATION  —  BlOHT 

TO  COHPENSATION. 

Where  plaintiff  and  defendant  contracted 
that  plaintiff  might  sell  defendant's  land,  bat 
providing  that  defendant  might  dispose  of  the 
proper^  himself  and  that  the  commission 
should  be  payable  only  if  plaintiff  was  instm- 
mental  in  making  a  sale,  plaintiff  is  entitled  tc 
commission  where  he  interested  the  purchaser 
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and  waa  the  procaring  came  of  tbe  lale,  at 

tbough  it  was  conanmmated  by  defendant. 

[Ed.  Note.— For  other  caaes.  aee  Broken, 
Cent.  Dig.  H  86-8& :  Dec.  Dig.  |  66.«1 

Appeal  from  Circuit  Court,  Boone  Oounty; 
George  W.  Reed,  Judge. 

Action  by  B.  L  Workman  against  J.  L. 
Belcb.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

S.  U  Workman  Instltntea  this  action 
against  J.  L.  Bei<di  to  recorer  commissions 
for  selling  real  estate  for  the  latter.  The 
material  ftcta  are  substantially  as  follows : 
On  tlie  20tb  da7  of  June,  1911,  B.  tu  Work- 
man and  J.  L.  Belch  altered  Into  a  written 
contract  wbereby  the  former  became  agent 
for  the  latter,  for  a  stated  cMDmisslon,  to 
sell  his  real  estate.  That  part  of  the  con- 
tract materiia  to  the  issue  raised  by  the 
appeal  Is  as  follows :  "It  Is  further  agreed 
that  the  above  contract  shall  not  in  any  way 
prevent  said  J-  !<■  Belch  from  disposing  of 
said  property  himself,  and  that  the  10  per 
cent  commission  shall  only  be  binding  when 
the  said  B.  Ii.  Workman  is  Instrumental  in 
makii^  sale  or  trade."  Werkman  Immedi- 
ately began  to  try  to  find  a  purchaser  for 
the  pnverty  and  spent  some  mon^  In  ad- 
vertising the  same  for  sale.  He  Interested 
J.  E.  Potts  In  the  property,  and  Potts  offered 
him  95,000  for  It  On  July  16.  1811,  Work- 
man wrote  to  Reich  at  Wagoner,  Okl.,  where 
he  then  resided,  that  he  had  an  oCter  for  the 
property  at  $6,000,  and  that  that  was  the  best 
offer  he  had  been  able  to  get  In  tbe  letter 
he  stated  that  if  Reich  would  se^  the  prop- 
ertj  at  that  price  he  would  agree  to  cnt  his 
commission  to  9280.  Bdch  declined  4he  offer. 
Soon  after  this  his  wife  went  back  to  Ever- 
ton.  Ark.,  where  the  pr<^>erty  was  sUnated, 
on  a  Tlsit,  and  while  there  found  out  that 
Potts  was  Interested  in  buying  it  Some 
days  after  Belch  had  decUned  the  offer 
made  by  Potts  to  Worlmian,  Potts  again 
went  to  Workman's  office  and  asked  If  he 
had  heard  anything  further  from  Dr.  Belch. 
Workman  rolled  that  he  had  not,  and  Potts 
then  told  him  that  he  bettered  be  would 
write  to  Beicb,  and  Workman  told  him  all 
right  On  July  25tb  Potts  wrote  to  Brtch 
that  at  the  time  Reich's  wife  was  at  Brer- 
ton  he  did  not  think  he  wanted  to  buy  the 
pro[>erty  but  had  decided,  if  Belch  would 
price  It  right,  he  would  buy.  After  some 
further  correspondence.  Retch  sold  the  prop- 
erty to  Potts  at  the  price  of  $6,500.  Work- 
man did  not  Inform  Reich  that  Potts  was 
the  man  he  bad  interested  In  the  property. 
The  jury  returned  a  verdict  for  the  plain- 
tiff, Workman,  and  the  defendant  has 
appealed. 

Troy  Pace,  of  Harrison,  for  appellant 
XL  O.  MitcheU,  of  Harrison,  for  appellee. 

HART,  J.  <after  stating  the  facts  as 
above).    At  the  reqnest  of  tbe  defendant. 


tbe  court  instructed  the  Jury  as  follows: 
"(1)  It  la  admitted  that  the  defendant 
made  the  sale  in  qoestlon,  and  therefore 
your  verdict  will  be  for  the  defendant  un- 
less you  further  find  from  a  preponderance 
of  the  testimony  that  the  plaintiff  was  In- 
strumental in  making  the  sale." 

"(2)  By  'instrumental'  Is  meant  the  doing 
of  something  in  connection  with  the  sale 
by  the  plaintiff  that  was  a  direct  mo  ring 
cause  of  the  sale  being  made." 

At  the  request  of  tbe  plaintiff,  and  over 
the  objection  of  the  defendant  the  court 
among  otiier  Instructiims,  gara  the  follow- 
ing: 

"(2)  The  fact  Uiat  Potts  and  defendant 
Reich  finally  consummated  the  trade  be- 
tween them  will  within  itself  not  defeat 
plaintiff's,  right  to  recorer,  prorldlng  you 
beilere  that  plaintiff's  action  caused  in  any 
way  that  trade  to  be  made." 

"(8)  The  fact  that  plaintiff  did  not  notify 
the  defendant  that  he  was  trying  to  sell  to 
Potts  is  not  a  matter  to  be  considered  by  you 
against  him.  The  contract  did  not  require 
such  notification.  The  only  qnestltm  is: 
Did  the  plaintiff  cause  the  trade  to  be  made 
in  any  way?" 

The  defendant  asdgDs  as  error  the  action 
of  tbe  court  in  glrlng  these  Instmctlons  for 
the  plalndfl. 

[1]  No  prejudice  resulted  to  the  defend- 
ant from  tbe  glrlng  of  InstmctUm  No.  8. 
He  resided  at  Wagoner,  Okl,.  and  the  land 
be  wished  to  sell  was  situated  near  Emton, 
AriL  It  was  not  of  any  Interest  to  him  to 
know  that  Potts  was  the  probable  purchaser 
of  the  Umd ;  nor  can  It  be  said  ttiat  he  eren 
suffered  any  injury  from  the  fact  that 
Workman  did  not  state  to  him  that  Potts 
was  intoested  in  purchasing  the  land.  In 
the  case  of  Veasey  Carson,  17T  Mass. 
117,  68  N.  K  177,  68  U  B.  A.  241.  the  court 
held:  "The  concealment  of  the  idratlty  of 
the  purchaser  from  bis  principal  will  not 
preclude  a  broker  from  recovering  his  com- 
mission on  a  sale  of  land  where  it  does 
not  appear  that  there  was  anything  in  the 
facts  or  circumstances  to  render  that  fact 
of  any  importance  to  the  seller." 

The  contract  between  Workman  and  Reich 
did  not  preclude  Reich  from  himself  making 
the  sale  of  the  land,  but  the  contract  pro- 
vided that  Workman  would  be  entitled  to 
his  commission,  provided  he  was  Instrumen- 
tal in  making  the  sale. 

[2]  Instruction  No.  2,  given  at  the  request 
of  the  plaintiff  and  assigned  as  error  by 
the  defendant,  concludes  with  the  clause: 
"Providing  you  believe  that  plaintiff's  action 
caused  in  any  way  that  trade  to  be  made." 
The  words  "in  any  way,"  as  used  in  the  in- 
struction, refer  to  the  means  used  by  tbe 
plaintiff  in  securing  Potts  as  a  purchaser 
of  the  land  and  do  not  mean  that  Workman 
was  entitled  to  recover  if  be  did  anything 
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whateTer  to  interest  Fotts  in  the  land. 
This  Is  shown  by  the  fact  that  the  court 
defined  the  word  "Instnunental,"  at  the  re- 
quest of  the  defendant,  to  mean  the  doing 
of  something  in  connection  with  the  sale 
by  the  plaintiff  that  was  a  direct,  moTlL\g 
cause  of  the  sale  being  made.  The  giving 
of  this  instmctlon  at  the  request  of  the  de- 
fendant shows  that  the  court  adopted  his 
theory  of  the  meaning  of  the  contract,  and 
if  the  defendant  thought  that  the  instruc- 
tions complained  of  were  in  conflict  with 
the  meaning  of  the  word  "Instnimental," 
as  defined  at  his  request,  he  shonld  have 
made  a  specific  objection  to  the  instructions 
complained  ot,  and,  doubtless  the  court 
would  have  changed  the  phraseol<^  of  them 
to  meet  his  objection. 

[3]  It  Is  finally  urged  by  the  -defendant 
that  the  verdict  Is  not  supported  by  the 
eWdence;  but  we  do  not  agree  with  him  In 
this  contention.  While  the  contract  between 
Workman  and  Reich  gave  to  the  latter  the 
right  to  make  the  sale  himself,  it  was  also 
provided  that  the  former  should  be  entitled 
to  his  commissions  if  he  was  instrumental 
In  making  the  sale.  The  testimony  shows 
that  he  took  up  the  matter  of  selling  the  prop- 
erty to  Potts  and  interested  bim  in  it  He 
endeavored  to  sell  the  property  to  Fotts 
for  the  best  price  obtainable  but  was  unable 
to  complete  the  sale  himself.  Afterwards 
Reich  completed  the  me,  but  we  think  the 
testimony  shows  that  Workman  was  instm- 
moital  In  making  the  sale  or  was  the  pro- 
curing cause  of  ttie  sale,  under  his  employ- 
ment Ua  that  purpose,  within  the  meaning 
of  our  previous  ded^ons  on  the  snblect 
Stiewel  T.  Lally,  80  Ark.  195, 115  S.  W.  1134; 
Branch  v.  Moore,  8i  Ark.  462,  106  &  W. 
117%  120  Am.  St  TO;  Huntcm  r.  Mar- 
shall, 76  Ark.  876,«88  S.  W.  963;  Scott  t. 
PattezBon.  63  Ark.  49^  1»  S.  W.  419. 

TlM  Judgmoit  wUl  therefore  be  afltoned. 


ABMISTEAD  t.  BISHOP. 
(Supreme  Gonrt  of  Arkansas.   Nov.  17,  1913.) 

1,  MOBTOAOBS  (S  109*)— FOBEOLOSUBB— MOBT- 

OAQBB  IN  Possession— Tbnani^-Aooouett- 

iNO  to  Juniob  Mobtoaoee. 

Where  a  Benior  mort^gee  was  In  posses- 
siOD  aa  tenant  of  the  administrator  and  heir  of 
the  deceased  mortgagor,  and  not  as  mortgagee, 
he  could  not  be  required  to  account  for  rents 
and  profits  for  the  benefit  of  a  junior  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  513-526;  Dec  Dig.  §  199.*] 

2.  HouESTEAD  (f  146*)  —  MoBTOAOBs— Death 
OT  MoBTGAQOB— Right  to  Rents. 

On  the  death  of  the  mortgagor  of  a  home- 
stead his  heir  was  entiUed  to  rents  and  profits 
until  one  of  the  mortgagees  asserted  bis  right 
to  foreclose  or  take  possession  of  the  property 
to  subject  the  rents  and  profits  to  the  payment 
of  mortgages. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  $  257;  Dec.  Dig.  S  14e.*] 


3.  HouxsTEAD  (i  146*)  —  MoBTOAOEa— Death 
of  Mobtqaqob— Rents  and  Fbofits. 

On  the  death  of  the  ovrner  of  a  mortgaged 
homestead  his  heir  succeeded  by  inheritance  to 
the  mortgagor's  rights,  and,  so  far  as  a  junior 
mortgagee  was  concerned,  it  was  immaterial 
whether  the  rents  and  profits  were  paid  to  the 
heir  or  to  the  mortgagor's  administrator. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent  Dig.  I  267;  Dec  Dig.  |  146.*] 

Appeal  from  St  Francis  Ghanoery  Oonit; 
Edward  D.  Robertson,  Chancellor. 

Action  by  G.  R.  Bishop  to  foreclose  a  mort- 
gage Oil  certain  lands  of  William  Oivlls,  since 
deceased,  and  to  which  K.  R.  Armistead, 
mortgagee,  filed  objections.  Decree  for  com- 
plainant, and  Armistead  appeals.  Affirmed. 

Allen  Hogtiee,  of  Memphis,  Tenn.,  for  ap- 
pellant A.  B,  Shafer,  ot  Mem^iia,  Tain., 
for  appellea 

McOULLOOT,  a  J.  Appellee.  O.  R- 
Bishop.  Instituted  this  action  in  the  chancery 
court  of  St  Francis  county  to  foreclose  a 
mortgage  or  deed  of  trust  on  lands  in  that 
county  executed  by  one  William  Clvils  to 
secure  a  debt  in  the  sum  of  $900,  evidenced 
by  note  payable  five  years  after  date,  with 
interest  The  mortgagor,  Clvils,  died,  unmar- 
ried and  intestate,  a  short  time  after  the 
execution  of  the  mortgage,  leaving  his  daugh- 
ter. Pearl  Clvils,  as  his  only  heir  at  law; 
she  b^g  a  minor  at  that  time.  An  admin- 
istrator was  appointed,  and  the  adminis- 
trator and  heir  were  both  joined  as  defend- 
ants In  this  suit  Appellant  Is  mortgagee 
under  a  junior  mortgage,  and  was  made  a 
party  to  itie  suit  at  his  own  request  The 
original  defendants  made  no  defense  in  the 
action,  and  the  controversy  Is  entirely  be- 
tween the  two  mortgagees. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  It  appears  that 
sborUy  after  the  death  of  Clvils,  the  mort- 
gagor, appellee  entered  Into  possession  of  the 
lands  by  express  agreement  with  the  admin- 
istrator that  he  was  to  occapy  and  cultivate 
the  same  as  tenant,  and  pay  a  certain  stipu- 
lated rent  For  the  first  two  years  of  this 
tenancy  appellee  was  to  pay  one-half  of  the 
stipulated  rent  to  the  administrator,  and 
the  otiier  half  was  to  be  credited  on  the 
mortgage  debt,  which  was  done.  For  the 
next  two  years,  which  completed  the  term  of 
fala  tenancy,  and  ran  up  to  the  time  of  the 
commencement  of  this  suit,  he  was  to  pay 
a  stipulated  rent,  all  of  which  was  paid  to 
the  administrator  and  to  Pearl  CivUs,  the 
heir. 

The  controversy  between  the  two  mort- 
gagees arose  over  the  application  of  the 
rents ;  It  being  contended  on  behalf  of  appel- 
lant, aa  junior  mortgagee,  that  appellee 
should  be  treated  as  a  mortgagee  in  posses- 
sion and  acccountable  for  the  rental  value 
of  the  lands  during  the  years  he  occupied  the 
same,  except  as  to  the  amount  [tald  by  him 
to  Pearl  Clvils,  the  heir  of  the  mortgagor. 
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It  Is  admitted  Hut  tli«  Umds  constitated 
the  honoBtead  of  tbe  mortgagor,  WUUam 
CItIIs.  Therefore  the  administrator  was  not 
oitltled  to  possession.  The  heir  was  entitled 
to  pos8e8d<m  until  foreclosnre,  or  until  (me 
of  tbe  mortgagees  songht  pcnsesslon  tax  the 
purpose  of  subjecting  tbe  rents  and  profits 
to  the  paymoit  of  bis  mortgage  debt 

It  may  be  conceded*  for  the  purposes  of 
this  case,  without  deciding  It,  however,  that 
a  Junior  mortgagee,  where  the  mortgagor  is 
Insolrent,  and  the  mortgaged  property  Is 
insnffldeut  to  pay  off  both  debts,  can  hold 
the  senior  mortgagee  In  poBBesidon  acoount- 
abte  for  ttie  rents  and  profits  received  by  tbe 
latter.  The  oases  cited  on  tlie  brief  seem 
to  sustain  that  view. 

[1]  It  Is,  however,  essential,  before  there 
is  any  accountability  as  mort^igee  in  po»- 
sesston,  that  the  posseadon  must  be  taken 
under  and  1^  reason  of  tbe  mortgage,  or 
under  such  drcamstances  as  would  Justify 
a  court  in  treating  the  possession  as  being 
under  the  mortgage. 

In  epeaking  on  this  subject,  Professv 
Fomeroy  said:  "In  wder,  however,  that 
these  special  rights  aod  Uabllltlee  may  arise 
ftom  his  poBsesslon,  it  must  be  a  possession 
taken  and  held  by  him  as  mort^gee."  8 
Pomeroy's  Bqulty  Juiispmdenoe,  i  1215. 

Hie  Supreme  CSourt  of  Alabama,  in  an  opin- 
ion by  cailef  Justice  Brl^^  stated  the  law 
on  that  subject  as  follows:  "It  is  only  when 
the  mortgagee  is  in  possession  a$  mortgagee, 
taktog  the  rents  and  profits,  that  he  may 
be  reciuired  to  account  for  them,  or  for  waste, 
on  a  trill  to  redeem  or  to  foreclose.  A  court 
of  equit7  cannot,  in  either  suit — and  those 
are  the  only  suits  irtiich  can  t>e  maintained 
between  them — call  the  mortgagee  to  account 
for  trespasses  he  may  have  committed,  or 
because  of  his  possession  as  tbe  toiant  of 
the  mortgagor."  Daniel  v.  Goker,  70  Ala. 
260- 

Tho  same  mle  is  stated  by  Judge  Mltdiell, 
In  driveling  tbe  opinion  of  the  Supreme 
Court  <]t  Minnesota  in  the  case  of  R<^rB  v. 
Benton,  89  Bflnn.  SO,  88  N.  W.  765,  12  Am. 
St.  Rep.  613,  as  follows:  "The  only  logical 
mle  is  that,  to  constitute  %  mortgagee  in 
possession,'  tbe  mortgagee  must  be  in  pos- 
session by  reason  of  the  agreonent  or  assent 
of  Uie  mortgagw  or  his  assigns  that  he  have 
the  possession  under  the  mortgage  and  be- 
cause  of  it" 

Now,  in  the  resent  case  the  undisputed 
evidence  establishes  the  fact  that  appellee 
was  not  in  possession  as  mortgagee  nor  by 
reason  of  his  mortgage,  trat  as  tenant  of 
the  administrator,  and  that  this  tenancy  was 
created  in  good  failA,  and  not  for  tiie  purpose 
of  avcddlng  accountability  for  tbe  xeata. 

[2]  The  question  of  rlj^t  of  possession  as 
betwem  ttte  administrator  and  the  beAt  did 
not  arisen  though  It  appears  that  a  part,  at 
leas^  d  the  rent  was  paid  oy&  to  the  heir. 
Tbo  biOr  ma,  as  befbre  stated,  entitled  to  all 


the  rents  until  cm  of  the  mortgagees  assert- 
ed the  ri^t  to  foreclose  or  to  take  possession 
for  the  purpose  of  subjecting  the  rents  and 
profits  to  the  payment  of  the  mortgage  debts. 
The  fact  that  all  the  rent  was  not  paid  to  the 
h^  is  of  no  cmcem  to  appellant  as  junior 
mortgagee.  He  c^uld  at  any  time  have  In- 
stltttted  proceedings  to  foreclose  his  mort- 
gage, and  perhaps  have  insisted  on  tJie  senior 
mortgf^^  while  in  possesBlon  accounting  for 
tbe  rents  and  profits  received.  In  this  way 
the  possesBloa  of  appeUee  could  have  been 
dumged  from  that  as  tenant  to  mortgagee  In 
possession.  But  as  long  as  the  latter  oc- 
cm>led  the  premises  solely  as  tenant  of  the 
adminlBtrator  or  lietr,  and  accounted  to  his 
landlord  for  the  rents,  he  Is  not  chargeable 
with  the  same  as  a  credit  on  his  mortage 
debt  'Bie  case  stands  the  same  as  if  tbe 
mortgagor  was  still  allvc^  and  had  raited 
the  mortgaged  premises  to  appellee.  Under 
those  drcamstances  It  would  scarcely  be 
contended  that  appellee,  after  having  paid 
the  raits  to  the  mortgagor  according  to  the 
terms  of  Ids  contract,  would  be  accountable 
to  a  junior  mortgagee  for  tbe  amounts  so 
paid. 

[1]  In  the  resent  case  the  heir  succeeded 
by  inheritance  to  the  ri^^ts  of  the  deceased 
mortgagor,  and,  so  far  as  flie  junior  mort- 
gagee is  concerned,  it  is  unimportant  wheth- 
er the  rente  were  actually  paid  to  her  or  to 
the  administrator. 

We  are  of  the  oplni<m,  therefore,  that  the 
decree  of  the  cuncellor  was  correct,  and  the 
same  te  affirmed. 


STOBTHZ  V.  SMITH. 
(Supreme  Court  of  Arkansas.    Oct  27,  1918.) 

1.  Landlobd  ahd  TiHAnT  (k  209*}— Fabu 

I<EASE— StATUTB— ."GnLnVATBD  OB  OCCU- 
PIED." 

Where  defendant  rented  20  acres  of  land, 
10  of  which  hlB  lessee  sublet,  the  subtenant  Is, 
under  Kirby'a  Dig.  }  5035,  providing  that  any 
person  subrenting  lands  shall  be  responsible  for 
the  rent  of  only  Buch  as  is  cultivated  or  oc- 
cnpled  by  him,  liable  to  defendant  on]y  for  the 
rent  of  the  10  acres;  the  expression  ''cultivat- 
ed or  occupied"  meaning  the  quantity  of  land 
which  the  subtenant  contracts  to  take. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  O^nant,  Cent  Dig.  H  832-884;  Dec.  Dig. 
S  209.*] 

2.  Chattbl  MOBTOAaas  (|  48*)— Dbscbiftion 

— StTFFICIENOT. 

A  chattel  mortgage  on  a  crop  to  be  raised 
on  defendant's  land,  which  described  it  as  the 
entire  crop  to  be  raised  on  plaintiff's  farm  In 
Faulkner  county  or  elsewhere  in  that  county,  is 
sufficiently  definite  to  give  all  persons  notice  of 
tbe  lien  on  any  crop  raised  by  the  mortgagor 
on  defendant's  land  in  the  coonty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mor^ 
gages.  Cent.  Dig.  §i  93-96 ;  Dec.  Dig.  |  48.*] 

3.  Costs  (8  60*)— Persons  Liable. 

Defendant  was  the  Irasor  of  land  and  as 
such  had  a  lien  on  the  crop  in  suit,  which  plain- 
tiff claimed  as  the  tenant's  mor^agee.  Seld 
that,  as  defendant's  lien  was  prior  to  that  of 
the  mortgage,  and  bis  possession  of  the  crop 
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which  had  been  turned  orer  to  him  for  the  par- 
pose  of  gathering  and  paying  his  rent  waa  not 
wrongful,  costs  of  the  suit  even  though  more 
rent  than  due  was  claimed,  particular^  those 
for  the  recelTership,  should  not  be  imposed 
solely  on  defendant;  it  not  appearing  that 
plaintiff  tendered  defendant  the  amount  to 
which  he  was  entitled. 

[Ed.  Mote.— For  other  cases,  see  Costs,  Cent 
Dig.  IS  261-271;  Dec.  Dig.  1  60.*] 

Appeal  from  Faulkner  Chancery  Court; 
Jordan  Sellera,  Chancellor. 

Action  by  8.  C.  Smith  against  L.  Storthz. 
From  the  decree,  defendant  appeals.  Modi- 
fled  and  affirmed. 

W.  T.  Tu4^ftr,  of  Little  Bock,  tor  appel- 
lant B.  W.  BoUna,  ot  Conway,  for  annllee. 

Mcculloch,  C.  J.  Appellant,  L.  storthz, 
owned  a  farm  In  Faulkner  count;,  A^  and 
rented  a  portion  of  it  to  one  Robert  Garr  to 
cultiTate  during  the  year  1911.  Before  tiie 
Ume  puBsed  to  plant  tbe  crop,  Oarr  died,  and 
appellant  agreed  with  the  tatter's  widow  tliat 
she  should  carry  oat  the  rental  contract; 
the  eftect  of  the  contract,  as  disclosed  in  the 
evldenoe,  being  to  constitnte  a  new  roital 
contract  between  appellant  and  Mrs.  Cair. 
Mrs.  Carr  subrented  10  acres  of  the  land  to 
one  Gordon,  who  raised  a  crop  thereon,  and 
mortgaged  It,  before  maturity,  to  appellesb 
8.  O.  Smith,  a  merdumt  In  C<mway,  Ark.,  to 
secure  an  account  for  sni^Iies.  Gordtm  1^ 
before  the  crop  was  gathered,  and  Mrs.  Carr 
authorised  appellant's  agent  to  take  possea- 
sion  of  It  for  the  purpose  of  gathering  It  to 
pay  the  rent. 

App^ee  Smltb  InsUtated  this  action  In  tbe 
chancery  court  of  Faulkner  counir  to  fore- 
close his  mortgage  making  Ckndon,  Mrs. 
Oarr,  and  am?^ant  defendants;  and  he  ask- 
ed that  a  receiver  be  appointed  by  the  court 
to  take  charge  of  the  crop,  and  the  chancellor 
in  Tacation  made  an  ord^  for  the  amioint- 
ment  of  a  receiver.  Appellant  resisted  this 
order  on  the  ground  that  he  was  solvent  and 
was  therefore  accountable  for  the  crop,  and 
also  offered  to  make  bond  for  the  delivery  of 
the  crop  according  to  the  orders  of  tbe 
court 

Appellant  claims  that  th^  were  82  acres 
of  the  land  and  that  he  was  to  be  paid  $6  an 
acre  for  It,  and  the  proof  Introduced  on  bis 
part  tends  to  establish  Uiat  contention.  The 
proof;  however,  adduced  by  appellee,  which 
the  court  accepted  as  true,  tends  to  establish 
the  acreage  of  the  land  rented  at  only  20 
acres,  and  that  Gordon  cultivated  10  acres 
thereof.  It  also  shows  that  only  the  10 
acres  cultivated  by  Gwdon  could  be  put  In 
cultivation  that  year;  the  remainder  being 
covered  at  planting  time  by  overflow  water. 
The  diancellor  found  that  appellant  was  only 
entitled  to  enforce  a  lien  for  the  sum  of  ¥60, 
being  96  per  acre  on  the  10  acres  of  land  on 
which  was  the  Gordon  crop,  and  that  the 
balance  of  proceeds  of  the  crop,  which  mus 
Hold  under  order  of  the  court,  should  be 


paid  over  to  aiqpeUee  Smith  on  Us  mortgage 
debt  A  decree  to  that  ect  was  rendered, 
and  all  of  the  costs  of  Uie  cause,  including 
the  fee  of  tbe  receiver  and  other  expenses  of 
tbe  receiverdilpk  were  awarded  ag^dnst  ap- 
pellant It  is  insisted  on  behalf  of  appellant 
that  the  decree  was  erroneous  in  not  award- 
ing him  tbe  full  amount  of  rent  whldi  he 
claimed ;  In  other  words,  it  is  contended  that 
a  lien  should  be  declared  In  bis  favor  against 
the  crop  for  rent  on  82  acres  of  land  at  |S 
per  acre. 

11]  The  testimony  Is  sufficient  we  think,  to 
warrant  the  finding  of  tbe  Canceller  that 
there  were  only  20  acres  of  the  land  rented 
by  appellant  to  Carr,  and  that  only  10  acres 
of  this  was  cultivated  by  Gordon.  Tlie  proof 
is  not  entirely  satisfactory,  hut  our  ocmdu- 
slon  is  tliat  It  Is  sufficient  to  show  that  It 
was  a  subrenting  to  Gordon  and  that  be  only 
subrmted  the  amount  that  he  put  into  culti- 
vation. This  being  true,  he  is  only  liable  for 
the  10  acres  of  land  at  $6  per  acre  under 
tbe  statute  of  this  stste  which  declares  that 
"any  person  subroitlng  lands  or  tenements 
shall  only  be  held  responsible  fer  the  rent 
of  such  as  are  .cultivated  or  occupied  tqr 
him."  Kirby's  IMgest  {  5035.  The  purpose 
of  this  statute  Is  to  limit  the  UablUtr  of  a 
subtenant  to  the  rent  of  the  land  which  he 
subroita  at  the  price  spedfled  In  tbe  contract 
between  tbe  principal  tenant  and  the  land- 
lord. The  words  "cultivated  or  occupied,"  as 
used  in  tbe  statute,  mean  the  quantl^  of 
land  which  the  subtenant  contracts  to  take. 
Jacobson  v.  Atkins,  103  Ark.  81,  148  8.  W. 
1S8.  We  cannot  say  that  the  chancery  court 
erred  in  Its  finding  that  appellant  was  only 
entlUed  to  enforce  a  Uen  fur  tba  sum  ot  ^ 
against  Gordon's  cropu 

[I]  Nor  do  wa  tiilnk  there  Is  any  fonnda- 
titm  for  tbe  contention  ot  app^nVs  counsel 
that  tbe  mortgage  encuted  G<»don  to 
app^lee,  Smith,  was  void  on  account  of  tbe 
lack  of  a  correct  description  of  the  property, 
which  Is  described  as  "entire  crop  ot  cotton, 
cotton  seed,  com,  oats,  small  grain,  and  all 
other  products  which  shall  be  grown  or  cul- 
tivated [by  tbe  mortgagor]  <m  S.  G.  SmlOi's 
farm,  or  elsewhere,  in  Faulkner  county,  Atk., 
during  the  year  lOlL**  The  cn^  was  not 
raised  on  the  Smith  ftirm  but  on  appellants 
farm  In  Faulkner  county.  But  we  thinic  tbe 
description  la  snfflcieift  to  give  notice  to  all 
parties  of  the  lien  on  any  crop  raised  tbe 
mortgagor,  in  that  county.  Gnrley  Davis, 
80  Arfe.  894;  Johnson  v.  Grissatd,  SI  Ark. 
410,  11  8.  W.  686,  3  L.  B.  A.  796. 

[S]  Our  conclusioii,  however,  is  that  tbe 
court  erred  In  taxing  tlie  costs  of  the  caa^ 
particularly  the  costs  of  the  receivership, 
against  appellant  His  lien  wss  prior  to  that 
of  tbe  mortgagee,  and  his  ponession  of  tbe 
crop,  which  had  been  tamed  over  to  him  for 
the  purpose  of  gathering  and  paying  his 
mat,  was  not  wrongful.  If  appdlee.  as  mort- 
gagee, had  tendered  to  appellant  tbe  tme 
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amount  of  his  rent,  and  he  bad  refused  to 
acc^t  It,  tbm  his  holding  of  the  crop  might 
be  treated  as  wrongful  so  aa  to  subject  him 
to  tlw  costs  of  any  litigation  which  followed ; 
but  that  is  not  the  state  of  the  present  case, 
for  the  salt  was  brought  against  Gordon,  and 
Wpellant  was  made  a  part7  without  any  offer 
to  pay  his  rent  So  there  Is  no  reason  why 
the  costs  should  be  taxed  against  him  and 
taken  out  of  bis  rent^  for  which  be  Is  oitltled 
to  have  a  first  lien  declared. 

The  decree,  in  so  f)ar  as  it  fixes  the  amount 
ot  awellant's  rent  to  be  charged  against  the 
cmjPf  Is  afilrmed;  but  the  decree  Is  modified 
BO  as  to  strike  out  the  award  of  costs  against 
appellant  The  coste  of  Uils  appeal  will  be 
divided  eottally  between  the  parties. 


HcAUSTEB  et  al.  T.  HABNESS. 
(Supreme  Court  of  Arkansa*.   Nor.  24,  1913.) 

EracTMNT  (i  6S*)  ~  CouFi^iTT  —  SHowmo 

Dkbivation  or  Title. 

Under  Eirby's  Dig.  |  2742,  providing  tbat 
in  sf^iona  for  tbe  recovery  of  landa  plalntlfit 
shall  set  forth  in  his  complaint  all  deeds  and 
other  written  evidence  of  title  relied  on  and 
state  BDch  facta  aa  shall  show  prima  facie  title 
in  himself,  a  complaint'  in  ejectment,  ailing 
that  plain titEs  were  tbe  owners  of  certain  land, 
that  on  a  date  specified  patents  therefor  were 
issued  by  the  goTernment  to  D.,  tliat  on  a 
specified  date  M.,  then  being  the  owner  and  in 
poaeesaion  of  the  land,  leased  it  for  the  term 
of  the  lessor's  natural  life,  that  the  leaaor  had 
died,  and  that  defendant  waa  in  tbe  unlawful 
poesesfiion  of  tbe  land,  waa  insnfficient,  aa  it 
did  not  show  title  in  plaintiifs  by  descent,  pur- 
chase, nor  operation  of  law,  nor  show  who 
plaintiffs  were  or  by  wliat  right  they  claimed. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
CenL  Dig.  H  166-174;  DeaDig.  }  «S.*] 

Appeal  from  Circuit  Court,  Van  Bnren 
County ;  J-  W.  Meeks,  Judge  on  Exchange. 

Ejectment  by  A.  O.  McAUster  and  others 
against  J.  D.  Harness.  From  an  order  dis- 
missing the  complain^  plaintiffs  aiveal.  Af- 
firmed. 

This  is  an  action  in  ejectment,  and  the 
recitals  of  the  ccmiplalnt  are  as  follows :  The 
idaintUTib  by  permission  oC  the  court,  file  this 
amended  comidalnt,  and  for  cause  of 
action  against  tbe  def^idant  herein  say : 
That  they  are  the  owners  in  fee  simple  and 
entitled  to  tbe  immediate  possession  of  the 
W.  %  (tf  the  8.  W.  %  of  section  88,  township 
10  N.,  range  IS  W.,  in  Van  Buren  county. 
Ark.,  containing  80  acres  more  or  less. 
Pialntlgfc  deilTe  and  daim  title  in  the  said 
land,  as  follows :  On  die  Ist  dsy  of  March, 
1809,  tbe  United  States  of  America  issued  to 
Katherine  H.  Daris  patent  certificate  No. 
10,140  for  the  S.  W.  )4  of  the  S.  W.  %  of 
said  section  38 ;  and  on  the  10th  day  of  Au- 
gust, 1^,  tbe  United  States  of  America 
issued  to  Katherine  B.  Davis  pat^t  certifi- 
cate No.  16,916  for  the  N.  W.  %  of  the  S. 
W.  ^  of  said  section  83.  Said  patent  certifi- 
cate No.  16,140  is  filed  herewith  as  Exhibit 


A  to  this  amended  complaint  and  asked  to  be 
taken  as  a  part  hereof.  Said  patent  certifi- 
cate No.  16,916  was  duly  filed  in  the  ofllce 
of  the  (drcult  court  clerk  and  recorder  of 
Van  Buren  county,  Ark.,  and  the  original  is 
not  in  the  possesion  of  these  plaintiffs  and 
cannot  be  produced;  bnt  a  certified  copy 
ttaereof  Is  filed  herewith  and  marked  E^blt 
B  to  this  amended  complaint  and  asked  to 

be  taken  as  a  part  liereof.   On  the  

day  of  ,  1871,  the  said  CeUa  McAllster, 

being  then  the  owner  and  In  the  actual  pos- 
session of  the  said  land,  made,  encuted,  and 
delivered  to  P.  J.  BoUow  a  lease  in  writing, 
conveying,  leasing,  and  letting  to  the  said  P. 
3.  Rollow  all  of  tbe  said  land,  for  and  dur- 
ing the  term  of  h«v  natural  life,  and  placed 
said  Rollow  in  possession  thereof.  In  said 
lease  it  was  stipulated,  covenanted,  and 
agreed  tliat  at  the  death  of  thei  said  Celia 
McAlister  said  P.  J.  Bollow.  his  heirs  and 
assigns,  should  Immediately,  and  without 
process  of  law,  deliver  up  said  land  to  tbe 
said  Celia  M.  McAlister,  or  to  her  heirs  and 
assigns.  Ssld  P.  J.  Bollow  ocenided  and 
used  said  lands  under  the  lease  aforesaid 
for  a  few  years,  when  be  assigned  the  same 
to  some  person  or  persons  to  tbe  plaintUIs 
unknown.  The  said  Cdta  McAlister  departed 
this  life  intestate  In  the  year  1909.  The  de- 
fendant, John  D.  Harness  Is  in  the  unlawful 
possession  of  tbe  said  land,  and  has  unlaw- 
fully occupied,  held,  and  used  the  same  for 
more  than  three  years  last  past.  The  rental 
value  of  the  said  land  Is  fSOO  per  annum. 
Wherefore  plaintiffs  pray  Judgment  for  the 
recovery  of  said  land,  and  for  the  possession 
thereof  and  the  sum  of  $900,  their  damage 
for  said  use  and  occupation  thereof,  and  for 
th^  costa  and  all  other  proper  relief.  The 
transcript  does  not  contain  the  original  com- 
plaint, and  we  do  not  know  what  ita  recitals 
were,  although  a  writ  of  certiorari  was  grant- 
ed by  the  clerk  of  this  court  to  correct  the 
record  by  showing  that  the  amended  com- 
plaint was  dismissed  by  the  court  below. 
The  app^ee  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  facta  suffi- 
cient to  constitute  a  cause  of  action,  and  the 
complaint  was  dismissed  as  shown  by  the  re- 
tiirn  of  the  circuit  clerk  upon  the  writ  of 
certiorari,  and  this  appeal  waa  prosecuted 
from  that  order  of  the  courL 

A.  O.  McAlister  et  sL,  pro  se.  Fraser  A 
Fraser,  of  CUnttm,  for  appellee 

SMITH,  J.  (after  stating  tbe  facto  as 
above).  Section  2742,  Klrby's  Digest,  reads 
as  follows :  "In  all  actions  for  tb»  recovery 
of  lands,  except  In  actions  of  forcible  en- 
try and  unlawful  detainer,  the  plaintiff  shall 
set  forth  in  his  complaint  all  deeds  and  oth- 
er writt<m  evidences  of  tlUe  on  wUch  he 
relies  for  tbe  malntoiance  of  his  snit,  and 
E»hall  file  copies  of  the  same  as  far  as  they 
can  be  obtained,  as  exhibits  therewith,  and 
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sball  state  audi  facte  aa  shall  show  prima 
fade  title  in  himself  to  the  land  In  contro- 
versy, and  the  defendant  in  hU  answer  shall 
plead  in  the  same  manner  as  abore  required 
from  the  plaintiff." 

The  recitals  of  this  complaint  give  appel- 
lants no  right  to  recover.  All  the  allegations 
of  the  complaint  may  be  true  and  yet  make 
no  prima  fade  right  in  appellants  entitling 
them  to  recover  the  possession  of  the  land. 
While  we  construe  pleadings  liberally,  no 
charity  in  construction  can  excose  this  total 
fallnre  of  alle^tlons.  There  is  not  a  hint 
nor  a  suggestion  In  the  complaint  as  to  who 
the  plaintiffs  are  or  by  what  right  they  claim. 
They  do  not  plead  title  by  descent,  nor  by 
purchase,  nor  by  operation  of  law.  No  ex- 
planation is  offered  of  appellants*  failure  to 
amend  their  complaint,  and  we  cannot  sur- 
mise what  amendments  might  have  been 
made.  It  Is  unnecessary  to  notice  other  de- 
fects in  the  complaint. 

The  Judgment  la  affirmed. 


CX)ULTBK  T.  8TATB. 
(Supreme  Court  of  Aikansas..  Nor.  17,  1918.) 

1.  CanaKAL  Law  ({  1038*)  —  Pbesentation 
Below— Modification  and  iNSTRncnoN. 

If  accused  thought  that  an  instraction,  liv- 
en in  a  prOBecntioii  for  assault  with  intent  to 
kill,  made  the  question  of  guilt  dep^d  upon  the 
existence  of  reasonable  grounds  of  belief  that  he 
was  In  danger,  irrespecUve  of  how  apparent  the 
danger  was  to  him,  Be  should  have  objected  to  It 
on  that  specific  ground,  so  that  the  court  could 
have  remedied  the  defect,  and,  not  having  done 
BO,  cannot  complain  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2646;  Dec.  Dig.  |  1038.*] 

2.  Cbihinal  Law  (S  778*)— Inbtbuctionb— 
Pbebumftion  or  Intention. 

It  was  error  to  instruct,  in  a  prosecution 
for  assault  with  intent  to  kill,  defended  on  the 
ground  of  self-defense,  that  every  saue  man 
Is  presumed  to  Intend  the  natural  and  probable 
consequences  of  his  acts. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1846-1852,  1854-1857.  1960, 
1967 ;  Dec  Dig.  |  778.'] 

8:  Cbuinal  Law  (|  1172*)— Appeal— Habh- 

LEBS  Ebboa. 

Error  in  instructing,  in  a  prosecution  for 
assault  with  intent  to  kul,  that  every  sane  man 
is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts  was  not  prejudicial  to 
accused,  where  he  admitted  that  he  in  fact  shot 
prosecuting  witness  with  intent  to  kill  for  the 
purpose  of  protecting  his  own  life. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  3128,  3154-3157,  3159- 
3163,  3169 ;  Dec.  Dig.  fi  1172.*] 

4,  Homicide  ({  300*)— Ikbtbuctions  —  Ddtt 
xo  Bbtbeat. 

In  a  prosecution  for  assault  with  intent  to 
kill,  it  was  not  error  to  Instruct  that,  if  accused 
thought  that  he  might  be  murderously  assaulted 
by  A.,  the  prosecutmg  witness,  "or"  his  brother, 
it  was  accused's  duty  to  do  everything  in  his 
power,  consistent  wi^  his  safety,  to  avoid  the 
difficulty,  and  that  he  could  not  be  excused  if 
be  did  not  do  so.  where  accused  testified  that 
when  be  shot  prosecuting  witness  he  believed 


that  he  and  his  brothers  were  making  a  concert- 
ed attack  upon  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  014,  61d-«20^  622-680;  Dee.  Dig. 

6.  Homicide  <|  300*)— Inotbuotiohb— Afpu- 
oabilitt  to  Evidence. 

Where  there  was  evidence,  in  a  prosecution 
for  assault  with  intent  to  kill,  that  accused  had 
his  pistol  in  his  hands  some  moments  before  he 
shot  at  prosecuting  witness,  and,  when  the  lat- 
ter started  to  leave,  defendant  said,  "Ton  do  not 
believe  I  will  shoot  you?"  whereat  the  prosecut- 
ing witness  whirled,  and  defendant  shot,  an  in- 
struction that,  if  accused,  after  he  drew  his 
pistol,  could  have  prevented  an  injury  to  him- 
self without  shootmg,  which  was  apparent  to 
him  at  the  time,  and  did  not  do  so,  he  could  not 
plead  self-defense  was  not  objectionable,  on  the 

f round  that  the  jury  could  have  Inferred  tbere- 
rom  that  there  was  evidence  that,  after  ac* 
cused  drew  his  pistol,  he  could  have  prevented 
injury  to  himself  without  shooting. 

[Ed.  Note. — For  other  cases,  see  Homldde, 
Gent.  Dig.  fit  614,  616-620,  622-630;  Dec  Dig. 
fiSOO.*] 

6.  Criminal  Law  (fi  829*)— Inbtbuctionb  — 
Requests. 

Requested  instructions  presenting  the  ques- 
tion of  reasonable  doubt  and  the  presumption 
of  innocence  were  properly  refused,  where  the 
oonrt  had  fully  instructed  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  20U ;  Dec  Dig.  |  829.*] 

7.  CBuanAL  I«AW  (I  829*)— IirsTBUonoM  ~ 
Rbqpepto  Chaeobb  Atjeapt  Given. 

A  requested  charge  that,  if  the  jury  faad  a 
reasonable  doubt  that  the  assault  was  committed 
by  accused  while  acting  nndw  the  influence 
« jmssion  caused  by  a  provocation  apparently 
snmdent  to  make  the  pasdon  irresistible,  they 
should  acquit  of  assault  with  intent  to  kill  was 
sufficiently  covered  by  instructions  that,  to  con- 
vict the  jury  must  find  beyond  a  reasonable 
doubt  that  accused  had  in  mind  at  the  time  the 
spedfic  intent  to  take  the  life  of  the  person  as- 
saulted and  the  personal  ability  to  do  so,  and 
that  a  killing  would  have  amounted  to  murder, 
and  that  wmle  mere  words  will  not  justify  an 
assault,  yet  words  aowmpanled  by  violent  or 
tbreateniog  acts  may  reduce  tlu  crime  from  as- 
sault with  intent  to  kill  to  aggravated  assault  or 
a  justification  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  2011 ;  Dec  Dig.  |  829:*] 

8.  Cbiuinal  Law  ({  1166)^*)  —  Appeal  — 
Harmless  Ebbob  —  Remaekb  of  ^I^iai. 

COUKT. 

Accused  was  asked  on  cross-examination  If 
he  bad  not  been  convicted  for  killing  his  brother, 
and  on  objection  the  court  stated  that  it  was 
proper  to  ask  the  question  to  affect  his  credi- 
bility, when  accused's  counsel  remarked  that  if 
accused  did  kill  his  brother,  he  was  justifiable, 
when  the  court  remarked,  "You  know  he  was 
not  justifiable"  but  added,  "I  did  not  mean  that ; 
I  meant  it  would  not  be  competent  to  go  into 
that  question  here  In  tills  trial  at  all;  it  Is  com- 
petent to  ask  him  if  fae  had  been  convicted  of 
a  felony,  •  •  *  but  as  to  bow  long  he  stayed 
iu  the  penitentiary,  that  is  not  material,"  and 
instructed  the  Jury  that  they  should  not  consider 
the  feet  that  accused  had  been  previously  con- 
victed of  a  crime  as  establishing  his  guilt  of  the 
crime  charged,  but  only  as  it  might  affect  his 
credibility.  Heid  that,  in  view  of  bis  subsequent 
action,  the  first  quoted  ranarks  of  the  trial 
court  were  not  prqudidal  to  accused. 

[Ed.  Note.— For  other  cases,  see  Orlmiaal 
Law.  Cent  Dig.  f|  3114-3123;  Dec  Dig.  f 
1166%.*] 
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Appeal  from  Circuit  Court,  Sevier  Coun- 
ty ;       T.  Cowling,  Judge. 

Jim  Coulter  was  convicted  of  assault  with 
Intent  to  kUl,  and  appeals.  Affirmed. 

Steel,  Lake  &  Head,  of  Tezarkana,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Oeo.,  and 
Jno.  P.  Strecp^,  Asst.  At^.  Gen.,  tor  Uie 
State. 

HART,  J.  The  defendant,  Jim  Coulter, 
was  Indicted  for  the  crime  of  assault  with 
Intent  to  bill,  charged  to  have  been  commit- 
ted by  shooting  Cal  Rollins.  He  was  con- 
victed, and  Ms  punishment  fixed  by  the  jury 
at  one  year  in  the  penitentiary.  From  the 
Judgment  of  convlctlOD,  he  has  duly  prose- 
cuted an  appeal  to  this  court. 

The  facts,  bo  far  as  are  material  for  a  con- 
sideration of  the  issues  raised  by  the  ap- 
peal, are  substantially  as  follows:  On  the 
31st  day  of  August,  1912,  the  defendant,  Jim 
Ooulter,  and  the  prosecuting  witness,  Cal 
Rollins,  and  his  brothers,  Al  and  Dural  Rol- 
lins, attended  a  negro  picnic  in  Sevier  coun- 
ty. Ark.  Cal  Rollins  arrived  there  about 
noon,  and  lile  two  brothers  and  the  defend- 
ant were  already  there.  During  the  morn- 
ing some  trouble  occurred  between  AI  and 
Dural  Rollins  and  the  defendant,  Jim  Coul- 
ter. Later  in  the  afternoon  some  words 
again  passed  between  Al  Rollins  and  the 
defendant.  The  defendant  placed  bis  hand 
in  his  bosom,  and  Al  Rollins  started  off. 
About  this  time  Cal  Rollins  came  up.  Dural 
Rollins  was  also  present  Some  words  pass- 
ed between  Cal  Rollins  and  the  defendant 
and  the  defendant  said,  "Don't  yon  believe  I 
will  shoot  yon?"  Cal  Rollins  replied,  "No," 
and  turned  towards  his  brother  Dural,  in- 
tending to  go  away,  and  the  defendant  again 
said,  "Don't  you  believe  I  will  shoot  you?" 
Cal  Rollins  then  whirled,  facing  the  defend- 
ant, and  just  as  he  did  so  the  defendant 
shot  blm  with  a  pistol.  Cal  Rollins  was 
nlMmt  10  feet  away  from  the  defendant 
and  says  that  be  made  no  demonstration  to 
draw  a  gun  or  to  do  the  defendant  any 
harm.  Other  witnesses  for  the  state  testified 
that  at  the  time  the  defendant  shot  Cal  Rol- 
lins the  latter  was  not  making  any  hostile 
demonstrations  towards  him  at  all.  Other 
witnesses  said  that  Just  prior  to  the  shooting 
Cat  Rollins  had  run  his  hand  in  his  pocket 
as  if  to  draw  a  weapon  of  some  kind,'  and 
another  witness  states  that  a  knife  was 
found  near  where  be  was  standing  after  the 
shooting.  The  defendant  testified  for  him- 
self, and  stated  that  Cal  Rollins  was  ap- 
proaching him  with  a  knife  in  bis  hand,  and 
that  he  began  to  walk  backwards ;  that  Cal 
Rollins  kept  approaching  him  with  the  knife, 
and  that  he  then  jerked  out  his  pistol,  and 
shot  him  in  order  to  save  bis  own  life;  that 
at  the  same  time  he  was  trying  to  keep  his 
eyes  on  Dural  Rollins,  who  was  trying  to  slip 
up  on  him  with  a  knife.  ''He  stated  that  Cal 
wheeled  after  be  ibot  and  ran  away;  that  be 


did  not  try  to  shoot  Cal  RoUlns  any  more^ 
and  gave  up  his  gun,  and  went  home  im- 
mediately after  the  shooting.  He  said  Oiat 
he  bad  carried  his  ^tol  with  him  to  the 
picnic  because  threats  had  bem  mode  against 
him,  and  that  be  cairled  It  In  a^-defenoe. 
Other  witnesses  tended  to  corroborate  Ua 
tesUnumy. 

[1]  It  la  first  contended  by  connsel  for  de- 
fendant Oiat  ttie  court  emA  In  spring  the 
Inatrnction  No.  10.  Tb^  contend  that  tiie 
InstraetLon  makes  the  guilt  or  innocoioe  of 
the  defendant  depend  upon  the  exlstoue  of 
reaacHtable  groonds  of  ballet  that  he  ivaa  In 
danger^  r^rdleas  of  bow  tbe  danger  ap- 
peered  to  him.  We  do  not  deem  It  neoes- 
aazy  to  aet  out  tbe  inatmctttni  complained 
of.  At  tbe  request  of  tbe  defendant  tbe 
court  folly  Instruct  tbe  jury  on  the  Quea- 
Uon  of  awearanoe  of  danger  to  blm.  In 
diacnaalng  an  objection  to  an  Snatmctton 
similar  to  tbe  one  now  complained  of  In  tbe 
case  of  Iffanasco  v.  State,  104  AA.  397,  148 
S.  W.  1020,  the  court  aald  that  tbe  inatrnc- 
tion, wtien  taken  in  connectioa  with  an  In- 
struction given  at  the  roQueet  of  the  dtfend- 
ant;  waa  not  open  to  tbe  objection  that  It 
substitutes  tbe  judgment  of  tbe  jury  for  tbe 
judgment  of  the  defendant  aa  to  tbe  neces- 
sity toT  taking  life,  and  that  tbe  instroctlona 
taken  together  correctly  declared  tbe  law, 
as  announced  by  this  court  If  coumel  for 
defendant  thought  at  the  trial  that  the  In- 
struction was  open  to  the  construction  that 
they  now  insist  on,  they  simuld  have  made 
a  spedflc  objection  to  it  and,  Inaunuch  as 
the  court  ^ve,  at  their  request  two  Instruc- 
tions on  the  subject  of  the  appearance  of 
danger  to  the  defendant,  there  can  be  no 
doubt  ttiat  It  would  have  changed  the  phra- 
seology of  the  instruction  now  complained  of 
had  a  specific  objection  been  made  to  it 

It  la  next  contended  that  the  court  erred 
In  giving  the  following  instruction:  "You 
are  further  instructed  that  every  sane  man 
is  presumed  to  Intend  the  natural  and  prob- 
able consequences  of  his  acts." 

[2,  3]  The  court  should  not  have  given  this 
Instruction ;  but  under  the  facts  as  disclosed 
by  the  record,  we  do  not  think  it  was  preju- 
dicial to  the  rights  of  the  defendant.  The 
defendant  himself  testifies  that  at  the  time 
he  shot  the  prosecuting  witness  the  latter 
was  advancing  upon  him  with  a  knife,  and 
was  close  upon  him,  and  that  he  shot  in  or- 
der to  save  his  own  life.  In  other  words, 
he  admitted  that  he  drew  his  pistol,  and 
shot  the  prosecuting  witness  with  the  Intent 
to  kill  him,  because  be  thought  his  own  life 
was  in  danger.  Therefore  we  cannot  see  In 
what  manner  he  was  prejudiced  by  the  giving 
of  the  Instruction. 

[4]  Counsel  for  the  defendant  next  com- 
plain that  the  court  erred  in  giving  instruc- 
tion No.  17.  They  say  that  the  defendant 
was  being  tried  tor  shooting  Cal  Rollins,  and 
that  they  object  to  instruction  No.  17,  he- 
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came  In  It  file  cooit,  In  effect,  told  the  Inry 
that,  If  the  defmdant  thought  be  might  be 
murderonsly  assaulted  by  Al  BolUns,  Cal 
Bolllns,  or  Dural  Rollins,  It  was  his  duty 
tQ  do  everything  In  his  power,  consistent 
with  his  safety,  to  aroid  the  difficulty,  and. 
If  he  failed  to  do  so,  he  cannot  be  excused. 
According  to  the  testimony  of  the  defendant 
himself,  at  the  time  he  shot  at  Gal  RoUins 
he  beUeved  tliat  the  three  Rollins  brothers 
were  engaged  in  making  a  concerted  attack 
upon  him.  Under  theee  drcomstances,  It 
was  all  (me  transactloii,  and  we  do  not  tiilnk 
the  court  erred  In  giving  the  Inatmction. 

It  la  also  contended  that  the  court  erred 
in  giving  Instruction  No.  18,  which  Is  aa  fol- 
lows: "If  yon  beUere  from  the  eridoice  In 
this  case  that  the  defendant,  Jim  Coulter, 
after  he  drew  his  ^stol,  could  have  reason- 
ably prerented  an  injury  to  hlmsdt  without 
shooting,  and  that  such  fact  was  apparent 
to  him  at  the  time,  and  he  failed  to  do  so, 
he  could  not  set  up  the  plea  of  self-defense." 

[i]  Gonnsel  object  to  this  instmcUon,  be- 
canse  they  say  the  Jury  might  have  drawn 
the  conclusion  therefrom  that  the  court  was 
of  the  opinion  that  there  was  erldoice  to 
the  ^ect  that  after  Jim  GoQlter  drew  his 
pistol  he  could  have  done  something  to  have 
prevented  the  injury  to  himself  without 
shooting,  what  the  undisputed  evidence  is  to 
the  effect  that  the  shot  was  fired  Just  as  the 
pistol  was  drawn.  Cal  Ronins  testMed  that 
the  defendant  bad  the  xdstol  In  his  hand 
some  momente  before  he  shot  at  bim;  that 
he  had  fltarted  to  leave,  and  the  defendant 
said  to  him,  "Ton  do  not  believe  I  will  shoot 
you?"  that  he  then  whirled  towards  the  de- 
fendant, and  the  defsndant  then  fired,  when 
he  was  about  10  feet  away  from  him.  Tbere- 
fore  we  do  not  think  the  oonrt  eared  in  giv- 
ing Oils  instruction. 

[f]  Counsel  for  defendant  complain  that 
the  court  erred  In  refusing  to  give  Instruc- 
tion No.  4  requested  by  them.  This  Instruc- 
tion was  directed  towards  the  question  of 
the  presumption  of  innocence  and  that  of 
reasonable  doubt  The  court,  in  other  in- 
structions given  for  the  defendant;  fnUy  in- 
structed the  Jury  on  both  these  questions, 
and  there  was  no  error  in  refusing  the  in 
structlon  complained  of. 

[7]  It  is  insisted  that  the  court  erred  in 
refusing  to  give  instmctlon  No.  8,  which  is 
as  follows:  "If  you  believe  from  the  evi- 
dence, or  If  the  evidence  raises  in  your  mind 
A  reasonable  doubt,  that  the  alleged  assault 
was  committed  by  the  defendant  while  he 
was  acting  under  the  Influence  of  passion  and 
excitement  caused  by  a  provocation  apparent- 
ly sufficient  to  make  the  passion  Irresistible, 
you  will  acquit  the  defendant  of  assault  with 
Intent  to  kill." 

The  court,  however,  did  give,  at  the  request 
of  the  defendant,  Instructions  Nob.  7  and  IS, 
which  are  aa  follows : 

"Btfore  yoo  can  convl<A  tlia  defendant  of 


assault  with  intent  to  kill,  yon  must  find  and 
believe  from  the  evidence  beyond  a  reason- 
able doubt,  first,  that  at  the  time  of  the  alleg- 
ett  assault  he  had  in  mind  the  spedflc  intent 
to  take  the  life  of  the  party  alleged  to  have 
been  assaulted,  second,  that  he  at  the  time 
had  the  present  ability  to  carry  such  intent 
into  execution,  and,  third,  that  the  killing, 
had  death  ensued,  would  have  amounted  to 
murder." 

"The  court  tells  you  that,  while  mere 
words,  however  opprobrious,  will  not  Justify 
an  assault,  yet  words  accompanied  by  acts  of 
a  violent  or  threatening  character  will  be  a 
provocation  that  may  reduce  the  crime  from 
assault  with  lnt«it  to  kill  to  an  aggravated 
aasanlt;  or  to  a  JnstlflcattDn  of  aggravated  as- 
sanlL" 

Thus  it  wiU  be  seen  that  ttie  matters  em- 
braced in  instruction  No.  8  were  fully  cover- 
ed by  Instructions  Nob.  7  and  13.  In  No.  18 
the  court  told  the  Jury  that;  while  mere 
words,  however  opprobiiona,  would  not  Justi- 
fy an  assault;  yet  words  acoonqianled  by 
acts  of  a  violent  or  threatening  character 
would  be  a  provocation  that  might  reduce 
the  crinw  from  assault  with  Intent  to  kill  to 
aggravated  assault,  or  to  a  Justlflcatlon  of 
aggravated  assault 

[I]  The  defendant  waa  a  witness  fw  him- 
self,  and  on  cross-examination  the  prosecuting 
attorney  asked  him  if  he  bad  not  been  con- 
victed for  kining  his  brother.  Counsel  for 
def^dant  objected  to  ttiia  question,  and  flu 
court  stated  fiiat  It  waa  proper  to  ask  hlm 
as  a  witness  if  he  waa  convicted  as  a  matter 
affecthig  his  credibility.  Oonnsd  for  defend- 
ant  remarked  that,  If  the  defendant  did  UU 
his  brother,  he  was  Justifiably  and  the  court 
then  remarked  to  counsel  for  defendant, 
"You  know.  Judge  Steel,  he  was  not  Justlfl- 
able."  The  defendant  excited  to  this  re- 
mark of  the  court,  and  the  court  said:  "I 
did  not  mean  that ;  I  meant  It  would  not  be 
competent  to  go  into  that  question  here  in 
this  trial  at  alL  It  Is  competent  to  ask  hlm 
If  he  had  been  convicted  of  a  felony.  Ton 
can  ask  him  how  long  he  has  been  living  over 
there;  but,  as  to  how  long  he  stayed  in  the 
penitentiary,  that  is  not  material."  At  the 
request  of  the  defendant,  the  court  instructed 
the  Jury  as  follows:  "Ton  will  not  condder 
the  fact  that  defendant  has  previously  been 
con^cted  of  a  crime  as  in  any  manner  es- 
tablishing his  guilt  of  the  crime  charged; 
but  it  may  be  considered  only  as  it  may  affect 
his  credibility."  Under  these  circumstances, 
we  do  not  think  that  the  remarks  made  by- 
the  court  were  prejndldcd  to  the  rights  of  the 
defendant.  The  court  at  once  explained  to 
the  jury  what  he  meant  by  the  remarks,  and 
explained  to  the  Jury  that  the  defendant 
could  only  be  asked  if  he  had  been  convicted, 
of  a  felony  to  affect  his  credibility  as  a  wit- 
ness, aifd  that  it  did  not  tend  in  any  way  to 
prove  him  guilty  of  the  crime  for  which  he 
waa  on  triaL  He  later  instructed  the  Jury 
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to  tbla  effect,  and,  as  above  stated,  tbls  ac- 
tion ranored  any  piejttdioe  that  ini^ht  Hare 
resulted  from  the  remark. 

Tlw  ooart  gave  m&nj  instmctlonB  at  tbe 
xequeet  of  tlie  state  and  of  the  defendant 
The  Jury  were  foUy  Instmcted  on  every 
phase  of  Uie  caa^  and  the  Judgment  wlU  be 
afflrmedJ 


DAVENPOHT  t.  DAVENPORT. 

(Bapienie  Court  of  ArkanBas.    Nov.  17,  1913.) 

BXECtmWp  AND  Adminibtsatobs  (I  227*)  — 
Claims  Aqainbt  Kstate— AmDAvix— Sur- 

nCIENCY. 

Kirby's  Dig.  {  114,  requires  a  claimant 
a|»uist  an  estate  to  append  to  his  demand  an 
affidavit  of  its  justice,  mada  by  himself  or  an 
agent  and,  if  made  by  claimant,  requires  it  to 
state  that  nothing  has  been  paid  on  the  demand 
except  as  credited  thereon,  and  that  the  amonnt 
demanded  is  justly  due.  Section  113  provides 
that  the  claim  may  be  exhibited  if  it  be  founded 
on  a  note,  etc.,  by  delivering  to  tiie  administra- 
tor a  copy  of  such  instrument  with  the  credits 
thereon ;  and  section  119  provides  that,  If  the 
affidavit  for  aatfaenticating  be  not  produced  in 
an  action  against  the  administrator,  the  coart 
shall,  on  motion,  enter  jud^ent  of  nonsuit,  and 
that  the  affidavit  must  appear  to  have  been 
made  before  commencement  of  the  action.  Held 
that,  while  the  affidavit  is  JuriadicUooal,  a  sub- 
ptautial  compliance  with  the  statute  as  to  the 
form  of  the  affidavit  is  sufficient,  and,  in  an  ac- 
tion against  the  administrator  on  a  note,  it  was 
■nfficient  that  the  affidavit  was  attadied  to  a 
verbatim  copy  of  the  note. 

SEA.  Note. — For  other  cases,  see  Executors  and 
ministrators.  Cent.  Dig.  |l  811-818,  842; 
I>ec  Dig.  t  227,"] 

Appeal  from  Gircnit  Oonrt,  Uarlon  Coun- 
ty; Geo.  W.  Reed,  Judge. 

Action  by  S.  A.  Davenport  against  SalUe 
Davenport,  administratrix.  From  a  judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Beversed  and  remanded,  with  dlrectlona  to 
bear  claim  on  the  merits. 

The  appeUant  held  a  claim  in  the  form  of 
a  promissory  note  against  the  estate  of  vrbUsh 
appellee  is  the  administratrix.  After  appel- 
lee had  refused  to  allow  the  note  as  a  claim 
against  the  estate,  appelant  presmted  it  to 
the  probate  court  for  allowance  uid  classlflca- 
tlon,  and,  at  the  time  of  the  presentation  of 
13ie  sam^  appellee  appeared  and  filed  a  mo- 
tion to  dismiss  It ;  but  the  motion  was  over^ 
ruled,  and  the  claim  was  allowed,  and  judg- 
ment was  entered  thereon,  from  which  ac- 
tion me  appellee  ajqpealed  to  tJie  drcoit  court, 
where  the  cause  was  submitted  to  and  tried 
try  the  court  xipoa  a  motloa  to  dismiss  and 
an  agreed  statement  of  facts.  The  substance 
of  the  agreed  statement  Is  that  the  maker  of 
the  note  died  on  February  12,  1910,  and  on 
the  21st  day  of  October  thereafter  the  ap- 
pellant had  a  verbatim  copy  of  the  note, 
with  a  pnpeae  affidavit  attached  tliereto,  serv- 
ed on  the  administratrix,  and  at  Oie  time  of 
this  service  the  original  note  was  exhibited. 
But  no  affidavit  was  ever  attached  to  the 
original  note. 


The  point  Is  ib»  case  la  indicated  hj  tbe 
declarations  of  law  which  appellant  asked 
and  which  woe  refuaed  and  ttie  ones  given  by 
the  court 

The  declarations  of  law  aaked  hw  tba  ap- 
pellant  were  as  follows: 

First:  "That  the  affidavit  required  by  sec- 
tion 114,  Elrby'a  Digest,  does  not  have  to  be  . 
attached  to  the  original  note,  but  having 
been  made  before  the  commencement  of  the 
action,  and  filed  wltl^  a  verbatim  copy  of  the 
original  note,  will  support  the  claim  of  plain- 
tiff." 

Second:  "That  a  verbatim  copy  of  a  note 
with  tbe  affidavit  attached  and  filed  as  a 
basis  of  tbe  action  Is  a  sufficient  and  a  sub- 
stantial compliance  with  the  statute  and  will 
support  the  action.  The  statute  does  not  re- 
quire that  the  original  note,  with  an  affidavit 
attached  to  it,  sbaU  be  flled."* 

The  declaratlona  of  law  made  by  the  oonrt 
were  as  follows: 

First:  'That  the  affidavit  required  by  sec- 
tion 114,  Kirby's  Digest,  must  be  attached  to 
the  ori^al  note  and  these  filed  as  a  basis 
of  the  action,  and  it  Is  not  a  sufficient  and 
sulistanttal  compliance  with  the  statute  to 
file  a  verbatim  copy  of  the  note  with  the 
proper  affidavit  attacSied  thereto  as  a  basis 
of  the  action." 

Second:  "Although  the  affidavit  was  made 
before  the  commencement  of  the  action  here- 
in and  filed  vrltb  a  verbatim  copy  of  the  orig- 
inal note  and  the  original  note  filed  and  ex- 
hibited at  the  time  of  the  presentation  of  the 
claim  for  allowance  to  the  probate  court,  still 
there  was  not  a  substantial  or  a  sufficient 
compliance  with  the  statute,  and  the  plaintiff 
must  suffer  nonsuit" 

The  question,  therefore^  Is  whether  section 
114  of  Kirby's  Digest  requires  the  verifying 
affidavit  to  be  attached  to  the  original  note 
and,  if  so.  Is  an  exact  rather  than  a  sub- 
stantial oompilanoe  required. 

Ous  Seawell.  of  YeUvUle,  for  appelant  & 
W.  Woods,  of  Marshall,  for  appellee. 

SMITEI,  J.  (after  stadng  tbe  facts  aa 
above).  Section  114  of  Kixby's  Digest  ia  as 
follows:  "And  the  claimant  shall  also  ap- 
pend to  bia  demand  an  affidavit  of  Its  justice, 
which  may  be  made  by  himself,  or  an  agent, 
attorney  or  otbw  person.  If  made  by  tbe . 
dalmanl^  It  ■hpn  state  that  nothing  baa  been 
paid  or  delivered  towarda  the  aatistection 
of  the  demand,  except  what  is  credited  there- 
on, and  that  the  sum  demanded,  naming  It, 
la  Justly  due.  If  made  by  any  other  person, 
It  shall  state  that  tbe  affiant  la  acquainted 
with  tbe  facts  sworn  ti^  or  that  be  baa  made 
diligent  Inquiry  and  examination,  and  that 
be  verily  believes  nothing  has  been  paid  or 
delivered  towards  the  satisfaction  of  the  de- 
mand, except  the  amonnt  credited  tberetm,' 
and  that  tbe  sum  demanded  is  justly  due." 
This  section  should  be  read  In  connection 
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wltb  KCtloii  111^  wblch  reads  u  follows: 
"Any  persmi  may  exhibit  his  claim  agalnat 
any  estate  as  follows:  If  the  demand  be 
founded  on  a  Judgment,  note  or  written  con- 
tract, by  delivering  to  the  executor  or  admin- 
istrator a  copy  of  such  instrument,  with  the 
assignment  and  credits  thereon,  if  any,  ex- 
hibiting the  original,  and  If  the  demand  be 
founded  on  an  account,  by  delivering  a  copy 
thereof,  setting  forth  each  Item  distinctly 
and  the  credits  thereon  if  any." 

Section  119  relates  also  to  the  affidavit, 
and  ite  provisions  are  as  follows:  "If  the 
affidavit  required  for  authenticating  claims 
against  deceased  persona  be  not  produced  in 
an  action  against  an  executor  or  administra- 
tor for  a  debt  against  the  deceased,  the  court 
shall,  on  motion,  enter  a  judgment  of  nonsuit 
against  the  plaintiff;  and  the  affidavit  must 
appear  to  have  been  made  prior  to  the  com- 
mencement of  the  action." 

It  has  been  frequently  decided  by  this 
court  that  "in  suits  against  estates,  either  by 
ordinary  action  or  before  the  probate  court. 
It  is  necessary  to  produce  at  the  trial  an 
affidavit  of  the  justice  of  the  claim  and  of  Its 
nonpayment  made  before  commencement  of 
the  action,  or  the  claimant  will  be  nonsuited. 
Hayden  v.  Hayden,  105  Arlc.  07,  150  S.  W. 
415 ;  Ryan  t.  Lenon,  7  Ark.  78 ;  State  Bank 
V.  Walker,  14  Ark.  234. 

The  essential  thing,  the  jurisdictional  re- 
quirement, is  the  making  of  the  affidavit, 
and  a  nonsuit  must  be  suffered  when  it  is 
not  made  within  the  proper  time,  and  the 
statute  prescribes  Its  form.  But  It  la  held 
that  a  substantia]  compliance  in  the  matter 
of  the  form  of  the  affidavit  Is  sufficient. 
Hayden  v.  Hayden,  supra;  Eddy  v.  Loyd, 
90  Ark.  340,  119  S.  W.  264;  Wllkerson  v. 
Eads,  97  Ark.  296,  133  S.  W.  1039. 

Here  the  proper  affidavit  was  made  and 
was  attached  to  a  verbatim  copy  of  the  note 
sned  on,  and  the  Jurisdictional  requirement 
was  complied  with.  If  It  be  said  that  a 
literal  reading  of  the  statute  provides  that 
the  affidavit  be  physically  attached  to  the 
note  itself,  which  we  do  not  decide,  there 
has  been  a  sabstantial  compliance  with  It 
This  question  was  raised  and  decided  In  the 
case  of  Wllkerson  v.  Eads,  97  Ark.  296,  133 
S.  W.  1039,  wher^  in  a  suit  apon  a  note  In- 
stltuted  In  the  chancery  court,  the  only  affi- 
davit oonslBted  in  the  verification  of  the  com- 
plaint; bat  its  language  was  sndi  that  the 
court  held  it  to  be  a  substantial  complalnce 
with  oectlon  114  of  Klrbys  Digest,  alQiou^ 
It  was  there  expressly  stated  that  tiie  statute 
applied  to  actions  according  to  tlie  fbrms  of 
the  common  law  against  estates  of  deceased 
persons,  as  well  as  to  presentations  In  the 
probate  court  of  clalina  agalnat  mudi  es- 
tates. 

The  law  having  been  at  least  subetantlaUy 
complied  with,  the  court  below  sbonld  not 
have  dismissed  the  proceeding,  and  for  Its 


actiion  In  so  doing  the  Judgment  is  reversed, 
and  the  court  directed  to  bear  the  donand 
upon  Its  merits. 


SBTZEB  T.  STATBL 
(Supreme  €3onrt  of  Arkansas.   Nov.  17,  1918.) 

1.  Ceiminal  Law  d  619*)— Goksouoatioh 
OF  Indictuents. 

While  it  was  not  the  best  practice  to  con- 
Bolidate  separate  Indicbnents  charging  hog 
theft,  and  the  alteration  of  faog  marks  with  in- 
tent to  steal,  upon  a  Bhowing  that  the  indict- 
ments related  to  the  same  transactionB,  it  was 
not  error  to  do  bo  If  accused  consented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1376 ;  Dec  Dig.  |  619.*] 

2.  Gbiminai.  Law  872*)— Etxdkuck-Oxh- 
BB  Offenses. 

In  a  prosecution  for  bog  theft,  the  state's 
theory  was  that  accused  and  T.  were  In  the 
business  of  faog  stealing  and  bad  stolen  three 
hogs  from  the  particular  owner  alleged,  as  well 
as  a  number  from  others,  and  the  hogs  in  ques- 
tion were  found  at  accused's  bouse,  together 
with  several  others  killed  and  dressed.  Accus- 
ed claimed  that  W.  bad  employed  him  to  col- 
lect and  butcher  his  hogs,  but  the  evidence 
showed  that  W.  had  been  dead  for  some  time 
and  that  T.'s  whereabouts  were  unknown  at 
the  time  of  the  trial.  One  witness  testified 
that;  some  time  during  tiie  winter  in  which  the 
indictments  were  retnmed,  he  stopped  near  ac- 
cused's house  at  night  and  beard  one  peraon 
say  to  another,  "This  is  a  pretty  good  one,  and 
a  hetter  one  than  we  got  the  day  before,"  and 
saw  them  cany  a  large  hog  toward  accused's 
house,  and  thought  from  his  slae  that  one  of  the 
men  was  accused,  and  another  wltneu  testified 
that  accused  and  T.  and  W.  had  taken  up 
some  of  witness'  hogs,  and  that  he  followed  the 
wagon  tracks  to  the  road  which  led  to  accused's 
house  and  spoke  to  accused  and  the  others 
about  his  hogs,  and  they  agreed  to  replace 
them.  Held,  that  the  evidence  was  admissible 
on  the  state's  theory  of  a  conspiracy  to  steal 
hogs  generally,  on  the  question  of  whether  ac- 
cused had  been  employed  by  W,  for  an  honest 
purpose,  or  merely  to  steal  nogs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  883,  834 ;  Dec  Dig.  1  872.*] 

8.  GsmiNAL  Law  ({  871*)— Evidence— Othbb 
Offenses. 

Evidence  of  the  commission  of  similar  of- 
fenses is  only  admissible  where  the  act  may  be 
either  lawful  or  criminal,  depending  upon  the 
Intent,  when  such  evidence  is  admissible  to 
show  intent. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {f  830-832 ;  Dec  Dig.  {  371.*1 

4.  CaiMiNAi.  Law  (|  730*)  —  Trial  —  Aeq-u- 

ICENT  OF  COUNSBI.. 

In  a  prosecution  for  hog  theft  in  which 
accused  claimed  that  he  took  up  the  hogs  for 
W.,  who  was  dead,  there  was  no  prejudicial 
error  in  the  prosecuting  attorney  stating  in  at^ 

Sament  that  If  W.  were  here  he  would  tell  a 
liferent  tale,  where  on  objection  the  statement 
was  wltiidrawn  and  the  jury  admonished  not  to 
consider  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1693;  DecDlg.  {  730.*] 

6.  Cbiminal  I*aw  (S  720*)— Tkiai*— Abgu- 
sam  OF  Counsel  —  CoiamifTs  on  Evi- 
dent. 

In  a  prosecution  for  hog  theft,  C.  testified 
that  during  the  same  winter,  while  near  accu»- 
ed's  bouse  one  night,  he  saw  two  men  carrying 
a  b<^,  one  of  whom  looked  like  accused,  and 
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beaid  om  of  them  ny,  *rrhli  li  a  picttjr  good 
one."  M.  testified  tbat  be  spoke  to  accused  and 
others  aboat  taUng  his  bogs  after  following 
wagon  tracks  from  where  tbej  were  to  the  road 
leading  to  accosed'a  booae,  and  tbat  accoaed 
and  the  others  promised  to  njiMM  tha  h<^ 
The  prosecating  attorney  itatM  in  azgnment 
tbat  the  jury  had  a  right  to  consider  the  erl- 
dence  of  C.  and  M..  which  "shows  that  these 
parties  were  engaged  in  the  hog  stealing  busi- 
ness," and  that  while  accused  denied  that  he 
was  the  party  testified  to  by  C,  "If  it  was  not 
him,  who  was  it?  Ton  would  expect  liim  to 
deny  It,  wouldn't  yon?"  and  further  stated 
that  the  Jnry  could  consider  those  circumstauc- 
Cfl  as  throwing  light  on  aocused's  intention, 
since  they  were  all  straws  shoi^ipg  which  way 
the  wind  blows.  Held,  tbat  such  rematks  were 
ft  proper  comment  on  the  evidence. 

[Ed.  Note.~For  other  casra,  see  Criminal 
Law,  Cent  Diff.  H  1670^  im ;  Dm.  Dig.  I 
720.*] 

Appeal  from  Circnlt  Court;  Mailon  Goon' 
ty;  Oeoi^  W.  Beed,  Judge. 

Dave  Seller  was  conricted  on  consolidated 
Indictments  charsbis  hog  theft  and  altering 
the  marks  on  boga  with  Intent  to  steal,  and 
appeals.  Affirmed. 

Sam  Williams,  of  TellTlUe,  for  appellant. 
Wm.  H  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asst  Atty.  Ool,  for  tlw  State. 

SMITH,  J.  [1]  On  the  2Tth  day  of  Jann- 
ary,  1911,  the  grand  Jury  of  Marlon  county. 
Ark.,  returned  two  Indictments  against  ap- 
pellant and  one  Green  Tigae.  The  first  In- 
dictment charged  them  with  the  crime  of 
grand  larceny  alleged  to  have  been  commit- 
ted by  stealing  three  hogs  the  property  of 
J.  F.  Dillard.  Tba  second  indlctmrat  charg- 
ed Ihem  with  the  crime  of  altering  the  marks 
of  three  h(«s  the  property  of  X  F.  DlUard, 
with  the  felonious  intent  to  steal  them.  At 
the  time  of  appellants  trial  Tigne  was  not 
in  custody,  and  on  the  calling  of  the  case,  It 
b^ng  made  to  appear  to  the  court  that  both 
these  Indlcbnenta  related  to  the  same  trans- 
action, it  was  agreed  tbat  1^  consent  they 
should  be  consolidated  and  be  treated  as 
one  Indictment  containing  two  counts  and 
tried  as  such.  No  objection  was  made,  or  Is 
now  made,  to  the  action  of  the  court  In  or- 
dering the  cases  consolidated  and  treated  as 
separate  counts  in  a  dngle  indictment 
While  this  is  not  a  practice  to  be  approved, 
it  is  not  error  when  done  with  defendant's 
consent  Bisbop^s  New  Orlminal  Procedure, 
I  1(M2;  Halley  State,  168  S.  W.  121;  Mc- 
Oeland  v.  Stat^  S2  Ark.  609;  MCZ>onald  t. 
State.  149  8.  W.  80 ;  Price  v.  State,  71  Ark. 
180,  71  S.  W.  948;  Lucas  T.  State,  144  Ala. 
63,  30  South.  821,  3  L.  B.  A.  (N.  S.)  412. 

[1]  A  number  of  exceptions  were  saved 
during  the  progress  of  the  trial  to  various 
rulings  of  the  court  which  were  assigned 
as  error  In  the  motion  for  a  new  trial  and 
have  been  discussed  In  aM^eUanfs  brief. 
But  the  only  polnte  which  appear  to  be  of 
sufficient  importance  to  require  discussion, 
and  the  <mes  upm  which  ain>ellant  chiefly 


relies  for  a  reversal,  are  the  alleged  errors 
of  the  conrt  In  the  admission  T>f  certain  testi- 
mony given  by  a  witness  named  Oscar  Gmn- 
kleton,  and  another  named  Henry  Morris, 
and  the  alleged  preludlcial  remarks  of  the 
prosecuting  attorney  In  the  argument  of  the 
case  before  the  jury.  The  evidence  of  Crun- 
kleton  and  Morris  was  objected  to  because, 
as  appellant  saya,  Its  effect  wsls  to  show  that 
appellant  was  guilty  of  a  larceny  other  than 
the  one  alleged  to  have  been  committed  by 
stealing  hogs  the  property  .of  J.  F.  Dillard. 
The  evidence  was  substantially  as  follows: 
Crunkleton  testified  tbat  some  time  in  the 
winter  of  1911— and  he  did  not  rranember 
Just  when  this  was  except  that  It  was  on  a 
Sunday  afternoon  about  dark — as  he  was 
traveling  on  the  road  near  appellant's  house, 
he  stopped  to  light  bis  lantern,  and  as  he 
did  so  he  heard  one  man  say  to  another: 
"This  is  a  pretty  good  one  and  a  better  one 
than  we  got  the  day  before."  He  did  not  go 
up  to  the  parties  he  heard  teUdng.  but  he 
observed  them  to  see  whom  they  were  and 
where  they  would  go,  and  he  fioal^  saw  them 
carry  a  large  hog  on  a  pole  between  them, 
and  he  thought  from  the  size  and  shape 
of  one  of  the  men,  that  he  was  the  appel- 
lant; and  the  mai  carried  the  hog  towards 
appellant's  houses 

The  evidence  of  the  witness  Morris  was  to 
the  effect  tbat  appellant  and  Tlgue  and  one 
Sam  Wilson  had  gotten  up  some  of  witness' 
hogs,  and  he  went  to  the  place  where  he  had 
been  told  the  hogs  had  been  tied,  and  he  fol- 
lowed the  wagon  tracks  from  this  place  to 
the  road  which  led  to  appellant's  house.  He 
testified  tbat  be  spoke  to  Wilson.  Tigue,  and 
appellant  about  bis  hogs  and  they  agreed  to 
replace  them.  Appellant  dailes  that  be 
made  any  siifih  promise  and  says  the  witness 
should  not  be  allowed  to  give  any  evidence 
against  him  of  statements  made  by  Wilson 
and  Tigue  in  his  absence  about  replacing  the 
hogs.  But  witness  testified  that  appellant 
himifffif  made  this  promise. 

[1]  Appellant  dtes  many  cases  to  the  ^tect 
that  a  conviction  may  not  be  had  Cor  one 
crime  by  proof  of  commdssion  of  similar 
Crimea  And  this  rule  is  well  settled,  an  ex- 
ception being  where  an  act  may  either  be 
lawful  or  Criminal,  depending  upon  the  in- 
tent with  which  it  was  committed.  In  sndi 
cases  proof  of  similar  acts  is  admitted  for 
the  purpose  only  of  allowing  intent  and  de- 
sign. Upon  the  examination  of  the  witness 
Moms,  the  following  colloquy  took  place: 
"Counsel  fOr  Defame :  Aa  I  understend  the 
question.  It  is  introducing  the  evidence  of 
some  other  crime  for  the  purpose  of  show- 
ing motive  or  intent  of  the  one  on  trial? 
Counsel  for  the  State:  Tbla  is  connected 
with  intent  and  shows  a  similar  act  for  a 
similar  crime.  The  Court:  For  that  pur- 
pose it  wlU  be  admitted.  For  the  purpose 
of  showing  intent  It  Is  not  proper  te  show 
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whether  or  not  he  was  getting  vitnw'  hoga." 
Ordinarily  such  eTldence  Is  not  admissible, 
and  the  jury  shonld  never  be  permitted  to 
hear  evidence  of  the  commission  of  one 
crime  as  a  circumstance  from  which  to  in- 
fer guilt  of  anothe^;  but  we  think  the  evl< 
dence  competent  under  the  facts  In  this  case. 
The  theory  of  the  state  was  that  appellant 
and  Tigue  were  in  the  hog  stealing  business 
and  had  stolen  three  hogs  from  J.  F.  Dlllard 
and  had  stolen  a  number  of  other  hogs  from 
other  owners.  The  hogs  In  question  were 
found  at  appellfCat's  house  together  with  sev- 
eral other  hogs,  killed  and  dressed,  and  he 
could  not  deny  having  these  hogs  in  his  pos- 
session and  could  only  excuse  himself  by 
claiming  the  right  to  kill  them.  Appellant 
claimed  that  Sam  Wilson  had  employed  him 
to  get  up  his  hogs  and  butcher  them  for  him 
and  had  promised  him  one-third  of  all  the 
hogs  so  gotten  up.  The  proof  shows  tliat  at 
the  time  of  the  trial  Wilson  bad  been  dead 
for  some  time,  and  that  Tigue's  whereabouts 
were  then  unknown,  and  that  appellant  bad 
left  the  country  and  remained  away  for  some 
months  after  the  hogs  had  been  found  at  his 
home.  DiUard  testified  that  he  came  to  de- 
fendant's house  one  Saturday  afternoon  and 
saw  five  or  six  hogs  which  bad  been  lately 
killed,  and  upon  examining  them  he  recog- 
nized  three  of  the  hogs  as  his  property.  Wil- 
son, appellant,  and  Tlgue  were  all  present 
at  the  time,  and  Dillard  interrogated  them 
about  the  hogs  and  the  change  of  mark,  and 
Wilson  said  be  had  told  appellant  not  to 
change  the  mark,  and  also  stated  that  the 
bogs  were  not  his,  and  neither  appellant 
nor  Tigue  made  any  rqtly  to  this  statement 
made  In  their  presence.  Dillard  demanded 
that  the  hogs  be  brought  to  his  house,  and 
on  the  following  Monday  a  half  of  one  hog 
was  brought  to  him,  and  on  tht  next  day  two 
hogs  were  brought  him,  except  their  heads, 
which  Tigue  claimed  they  had  eaten,  together 
with  half  of  the  hog  which  had  been  brought 
Monday. 

The  hogs  belonging  to  the  witness  Morris 
were  taken  by  the  three  same  men,  and  ac- 
cording to  the  staters  theory  In  pursuit  of 
a  common  purpose  and  con^dracy,  and  the 
state  was  entitled  to  introduce  this  evidence 
in  determining  whether  appellant  had  been 
employed  by  Wilson  for  any  honest  purpose 
or  not  And  the  evidence  of  the  witness 
Grunkleton  was  admissible  for  the  same  rea- 
son. Howard  V.  State,  72  Ark.  586,  82  S.  W. 
196;  Johnson  v.  State,  75  Ark.  427,  88  S. 
W.  905;  Woodward  v.  State,  84  Ark.  119,  104 
S.  W.  1108;  Boss  r.  State.  92  Ark.  481.  123 
S.  W.  766. 

The  ai^ument  of  the  prosecuting  attorney 
complained  of  was  as  follows:  "Gentlemen 
of  the  Jury,  if  they  (meaning  the  defendant 
and  the  party  Jointly  Indicted  with  him)  were 
not  In  the  hog  stealing  business,  why  did 
they  have  Henry  Morris'  hogs  tied  up  over 
there  In  the  hollow?  Gentlemen  of  the  Jury, 


the  defendant  claims  that  he  was  employed 
by  Sam  Wilson,  and  that  Sam  Wilson  claim- 
ed  these  bogs,  but  I  say  to  you  that  Sam 
Wilson  Is  dead ;  that  if  he  was  here  he  would 
tell  a  different  tale."  By  attorney  for  de- 
fendant: "Your  honor,  we  object  to  that 
statement"  By  the  Court:  "Mr.  Fee,  you 
bad  better  not  argue  what  Sam  Wilson  would 
swear."  By  Mr.  Fee:  "All  right  I  with- 
draw the  statement"  By  attorney  for  de- 
fendant: "Yopr  Honor,  we  want  you  to  in- 
struct the  Jury  that  they  are  not  to  consider 
this  statement  nor  what  Sam  Wilson  would 
swear."  By  the  Court:  "I  think  the  Jury 
understands  that"  And  also  the  following 
closing  argument  by  the  prosecuting  attor- 
ney: "Gentlemen  of  the  Jury,  in  determining 
the  intent  in  this  case  you  have  a  right  to 
consider  the  evidence  of  Oscar  Crunkleton 
and  Hairy  Morris,  which  show  that  these 
parties  (meaning  defendant  and  the  parties 
Jointly  Indicted  with  bim)  were  engaged  in 
the  bog  stealing  business.  The  defendant  de- 
nies that  be  was  the  party  testified  to  by 
Oscar  Crunkleton.  If  it  was  not  him,  who 
was  It?  You  would  expect  bim  to  deny  It, 
wouldn't  yon?  He  denies  that  he  got  Henrj 
Morris'  hogs.  Henry's  hogs  were  gone,  and 
if  they  (meaning  the  defendant  and  the  party 
Jointly  Indicted  with  him)  did  not  get  tbem, 
where  did  th^  go?  Who  did  get  them? 
Gentlemen,  you  have  a  right  to  consider  these 
circumstances  as  throwing  light  on  the  in- 
tention of  the  defendant  In  this  caae.  Thej 
are  all  straws  that  show  which  way  the 
wind  blows." 

[4,  B]  We  bave  Just  shown  that  the  eri- 
6&ice  of  Morris  was  proper,  and  the  prose- 
cuting attorney  was  therefore  within  the  law 
In  his  Qpmments  upon  it  and  the  statement 
in  regard  to  what  Wilson  wonld  have  tes> 
tifled  had  he  been  present  was  withdrawn 
by  the  attorney  and  the  Jury  admtmlabed  not 
to  consider  it  and  any  posaible  prejndlee 
was  thereby  removed. 

Hie  comdndlng  argument  of  tito  proaecnt- 
Ing  attorney  was  a  proper  comment  upon 
the  evidence  ot  Cmnkleton  and  Morris. 

Finding  no  prejudicial  error,  tb%  Jndgmoijt 
ot  the  eoqrt  below  la  affirmed. 


MZSSOUBI  A  N.  A.  B.  CO.  T.  BEED, 
Olrcult  Judge. 
(Saprenie  Court  of  Arkansas.   Nov.  24.  ISUL) 

1.  KxoBPTioKB,  Bizx  ov  ({  63*)  —  SiOEmro 
Bii.i>-Mandai(U8. 

Mandamus  ia  the  proi>er  remedy  to  compel 
a  circuit  court  judge  to  sign  a  biU  of  except 
tlons,  though  time  for  filing  Ae  same  has  ex- 
pired, when  tile  Judge  is  responsible  for  the  de- 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  iS  80-86,  87,  88;  Dec  Die. 
%  53.'] 

2.  Exceptions,  Bill  ot  ({  61*)  —  Appbovbo 
Bu^l—Mano  Alius . 

Act  Maich  9,  1918  (Laws  1913,  p.  961)  I  2. 
directs  the  official  court  stenographer,  when 
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nqnlrcd  by  the  presidiiiff  Jadge,  to  make  a  re- 
port of  the  proceeding,  section  3  proTldee  that 
a  cop7  of  t£e  notes  »tall  be  need  as  a  portion 
of  the  transcript  oo  appeal,  and  .section  4  au- 
tborises  the  court  to  assess  a  fee  therefor  to  be 
taxed  as  coata.  Held,  that  the  act  does  not 
provide  an  exclnsive  method  for  the  prepara- 
tion of  bills  of  exceptions,  and  that  the .  trial 
judge  was  bound  to  examine  and  approve  a 
bill  of  exceptions  prepared  by  petitioner  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Biceptlona, 
BiU  of,  Cent  Dig.  K  74.  78;  Dec  Dig.  {61.*] 

Mandamus  by  the  BUssourl  ft  North  Ar- 
kansas Railroad  Company  against  Honorable 
George  W.  Reed,  Jn<^  of  the  Circuit  Court 
of  Boone  County.   Writ  awarded. 

The  petitioner  seeks  a  mandamus  against 
tbe  Honorable  George  W.  Reed,  judge  of  the 
circuit  court  of  Boone  couu^,  to  require  blm 
to  sign  a  bill  of  exceptions  in  a  case  in  which 
It  was  defendant  and  H.  B.  Magness  and 
James  Mallard,  partners  doing  business  un- 
der the  firm  name  of  Magness  &  Mallard, 
were  plaintiffs,  and  in  which  an  adverse 
Judgment  was  rendered  against  it,  and  from 
which  an  appeal  was  prayed  and  granted. 
The  controversy  arose  over  the  approval  of 
tbe  bill  of  exceptions.  Within  the  time  al- 
lowed by  the  court,  petitioner  presented  to 
respondent  a  bill  of  exceptions  which  It 
claimed  was  a  correct  report  of  the  trial. 
Respondent  dedined  to  examine  or  approve 
it  and  saya  In  his  response  that  he  declined 
to  examine  for  the  purpose  of  approving  the 
bill  of  exceptions  tendered  him  for  the  rea- 
son that  It  was  not  prepared  by  the  official 
stenographer  of  that  court,  and  he  saya  that 
he  Is  in  duty  bound  to  examine  and  approve 
only  those  bills  of  exceptions  prepared  by 
the  official  stenographer. 

The  General  Ass^bly  passed  an  act  which 
was  approved  March  29,  1913,  entitled  "An 
act  to  provide  to  appoint  an  official  court 
stenographer  for  the  Fourteenth  judicial  dis- 
trict of  Arkansas"  (wliich  Includes  Boone 
county),  and  the  portions  of  this  act  which 
are  necessary  to  be  considered  are  contained 
in  sections  2,  3,  and  4,  which  are  as  follows: 

"Sea  2.  It  shall  be  tbe  duty  of  said  court 
Btenograpber  when  required  by  the  presiding 
Jndge  to  make  a  stenographic  report  of  all 
proceedings  of  said  court,  which  shall  be  re- 
quired by  law  to  be  made  a  matter  of  record 
In  the  proceedings  of  said  court  and  that  are 
not  already  a  matter  of  record  therein. 

"Sec.  3.  It  shall  be  the  duty  of  said  ste- 
nograjAer  to  transcribe  into  longhand  from 
said  stenographic  report  duplicate  copies  of 
all  matters  or  proceedings  so  taken,  as  afore- 
said, by  him,  and  file  the  same  with  the  clerk' 
of  said  court  when  so  required  under  the 
pEOTldons  of  this  act,  one  of  which  such  cop- 
ies shall  be  preserved  by  said  clwk  as  a  rec- 
ord of  bis  office  In  said  proceedings,  ,  and  the 
other  of  which  may  be  used  as  a  portion  of 
a  transcript  on  aiq>eal  to  the  Supreme  Court 
as  though  prepared  by  the  clerk  from  the 


oilglnal;  provided,  that  in  no  event  sliaU 
said  stenographer  be  required  to  transcribe 
and  file  said  duplicate  copies  from  his  eteno- 
graphlc  notes  until  the  party  requesting  the 
same  shall  have  deposited  with  the  clerk  of 
the  court  a  sum  sufficient,  as  determined  by 
the  presiding  judge,  to  pay  for  said  tran- 
script, at  the  rate  of  fifteen  cents  per  one 
hundred  words  of  the  original  In  all  civil  and 
misdemeanor  cases ;  *  *  *  provided,  fur- 
ther, that  this  requirement  shall  not  be  made 
of  a  pauper  after  due  proof  of  such  pauper- 
ism. 

"Sec,  4.  There  shall  be  assessed  by  the 
court  and  collected  by  the  sherlft  In  cash  the 
sum  of  not.  less  than  three  dollars,  nor  more 
than  twenty-five  dollars  in  cash  in  each  case 
tried  and  reported  In  said  circuit  court, 
which  shall  be  taxed  and  collected  as  other 
costs."   Laws  1913,  pp.  962,  963. 

Under  the  provisions  of  this  act  the  re- 
spondent had  appointed  one  J.  A.  Phllbrick 
as  official  stenographer,  and  he  served  in 
that  cai>acity  in  the  trial  of  the  case  below 
and  reported  the  case  in  shorthand  under  the 
directions  of  the  court.  After  the  trial  re- 
spondent made  and  entered  of  record  an  or- 
der requiring  petitioner  to  deposit  $16,  the 
estimated  cost,  under  said  act,  of  the  tran- 
script of  the  official  report  of  such  case.  Pe- 
titioner did  not  deposit  this  sum  as  required 
by  the  order  of  the  court,  nor  did  he  call 
upon  the  official  stenographer  for  a  tran- 
script of  his  notes  as  required  by  section  3, 
but,  upon  the  contrary,  presented,  a  bill  of 
exceptions  made  by  its  private  stenographer 
from  a  stenographic  report  of  the  trial. 

W.  B.  Smith  and  H.  M.  Trleber,  both  of 
Little  Bock,  and  Troy  Pace,  of  Harrison,  for 
appellant  Gna  Seawel,  of  Xellvllle,  fdr  ap- 
p^ee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  It  will  be  seen  that  section  2  of  this 
act  provides  that  the  presiding  Judge  may 
order  tbe  official  stenographer  to  make  a 
stenographic  report  of  any  proceedings  in  tbe 
court  not  already  a  matter  of  record  therein. 
And  section  3  provides  for  the  making  of  a 
bill  of  wieptlons  and  a  transcript  on  appeal 
by  this  straographer  and  the  payment  of  his 
fees  therefor.  Section  4  authorizes  tbe  pre- 
siding judge  to  assess  a  fee  in  each  case 
tried  and  reported  by  the  official  stenogra- 
pher in  his  court  to  be  taxed  and  collected 
as  other  costs.  This  fee  provided  for  in  sec- 
tion 4  is  assessed  Uke  other  costs  against  the 
unsuccessful  litiguit  and  ^d  as  costs  of  the 
trial,  whether  an  aiqpeal  was  taken  or  not, 
or  any  tranacrlpt  of  the  evidence  was  ever 
made  or  not 

[1]  Respondent  says  tbe  writ  pirayed  tor 
should  not  be  awarded  fbr  the  reason,  first 
that  he  has  not  decilned  to  approve  a  bill 
of  exertions,  and  because  section  3  pro- 
vides the  exclusive  method  for  the  prepara- 
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ttoa  (tf'UUs  of  enseptioiis,  and  «ader  tbe 
terms  of  Uie  act  lie  can  mly  contider  a  blU 
of  excepUona  made  In  cooformlty  with  its 
r«atii>ements.  It  la  conceded  that  mandamus 
la  the  ptoget  remedy  to  compti  tbe  drcnlt 
Judge  to  sign  a  blU  of  ezceptlona,  and  It  has 
been  so  expressly  decided  In  tbe  case  of  Sea 
Insurance  Co.  t.  Fulk.  103  Ark.  608,  148  S. 
W.  251.  But  respondent  says  that  tlie  case 
last  dted  Is  ant^rlty  for  his  position  that 
this  court  wHl  not  control  his  discretion,  and 
that  he  has  not  declined  to  approve  a  hill 
of  exceptions,  bat  lias  only  declined,  to  ap- 
prove one  not  made  in  conformity  with  sec- 
tion 3  of  the  act  above  referred  to. 

[2]  We  think  tbe  act  in  question  has  not 
undertaken  to  provide  an  exclasive  method 
for  the  preparation  and  approval  of  blUs  of 
exceptions.  If  this  was  so.  the  proviaioiis  of 
tbe  statute  In  regard  to  bystander's  bills  of 
excQttlon  would  be  rqtealed  and  imperative 
in  the  Fourteenth  Judicial  circuit  But  there 
Is  nothing  In  the  act  which  wotitd  indicate 
that  petitioner  might  not  resort  to  that  meth- 
od of  making  a  bill  of  exceptions  If  It  con- 
ceived tbe  one  made  by  tbe  official  stenog- 
rapher  was  act  correct  and  the  court  had 
declined  to  ai^prove  any  other  or  to  ctiange 
the  one  prqiared  by  the  oflidal  r^rter.  The 
presiding  Judgn  nnist  determine  tbe  correct- 
ness of  tbe  bill  of  exoeptltHis.  and  he  cannot 
delegate  tlmt  duty  to  the  stenographer  who 
reported  the  case.  The  act  in  question  f^ves 
the  presiding  Judge  the  authority  to  order 
any  case  reported  by  the  official  stenographer 
and  allows  him  to  assess  as  costs  of  the  case 
a  fee  for  this  service  of  not  less  than  fS  nor 
more  than  926  to  be  paid  as  other  costs  In 
t2ie  case.  But  the  act  does  not  provide  that 
a  b}ll  of  exception  shall  not  be  considered 
by  the  court  unless  prepared  by  the  official 
stenographer.  The  court  Is  therefore  In  duty 
bound  to  examine  the  bill  of  exceptions  pre- 
sented by  petitioner  and  approve  same,  If 
found  correct,  or  to  make  such  changes  or 
additions  as  are  necessary  to  make  It  correct 

Tbe  ynlt  of  mandamus  will  therefore  be 
awarded,  notwithstanding  the  fact  that  the 
time  originally  given  for  Its  filing  bas  ex- 
pired, because  respondent  is  responsible  for 
the  delay.  Springfield  v.  Fulk,  96  Ark.  316, 
181  S.  W.  694. 


FELTON  y.  BROWN  et  al. 

(Supreme  Conrt  of  Arkansas.    Nor.  24,  1913.) 

Appeal  and  Ebbob  ({  1207*)— Remand— Dis- 
position—Powbbs  OP  LOWEB  COUET. 

Where,  on  appeal  in  an  action  involving 
a  homestead  right,  tbe  decree  of  tbe  chancery 
court  was  affirmed  in  bo  far  as  it  related  to 
the  homestead  of  the  plaintiff,  and  reversed  in 
■o  for  as  it  awarded  to  a  third  person  a  one- 
third  interest  of  the  estate  of  plalntifiTs  de- 
ceased husband  and  awarded  to  a  party  cer- 
tain portions  of  the  personal  property  of  die 
estate  and  remanded,  with  directions  to  enter  a 
decree  In  accordance  with  the  opinion,  a  de- 
cree on  remand  disposing  of  land  not  in  issue 


and  not  embraced  In  the  land  affected  br  the 
original  decree  was  beyond  the  scope  of  the 
mandate  and  would  be  to  that  extent  reversed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  H  4686-1689;  Dec.  Dig.  f 
1207.^] 

Appeal  from  Lonoke  Chanoery  Court ;  Geo. 
Slbly,  Special  Chancellor. 

Action  by  Mary  A.  Felton  against  Carrie 
Brown  and  others.  From  a  decree  of  the 
Chancery  Conrt  on  remand,  plalntlft  appeals. 
Reversed  In  part,  affirmed  in  part,  and  re- 
manded with  directions. 

nils  cause  was  heard  upon  the  mandate 
of  this  court  in  Felton  v.  Brown,  102  Ark. 
658,  146  S.  W.  662.  In  that  case  we  affirmed 
tbe  decree  of  the  chancery  court  'in  so  for 
as  It  relates  to  tbe  bomeatead  of  Mary  A 
Felton,"  and  reversed  the  decree  In  so  fai 
as  it  awarded  to  Alice  Lamb  one-tblrd  ol 
the  estate  of  Marlon  Feltcm,  deceased,  and 
so  much  of  the  decree  us  awarded  to  Carrie 
Felton  certain  portions  of  the  personal  prop- 
erty of  the  estate.  The  cause  was  remanded, 
with  directions  "to  enter  a  decree  In  accord- 
ance with  the  opinion,  and  for  further  pro- 
ceedings if  necessary."  The  chancery  court, 
in  disposing  of  the  cause  under  tbe  mandate 
from  this  court,  found,  among  other  things, 
as  follows:  That  Mary  A.  Felton,  Carrie 
Brown,  and  Louis  Felton  entered  into  an 
agreement  for  the  disposition  of  the  residue 
of  the  estate  of  Marlon  Felton,  deceased ; 
that  in  pursuance  of  said  agreeiueut  Louis 
Felton  and  Mary  A.  Felton  executed  a  deed 
to  Carrie  Brown  for  her  sliare  or  portion  of 
the  estete,  and  delivered  the  same  to  Mary 
A.  for  the  sole  use  and  benefit  of  the  said 
Carrie  Brown,  which  deed  included  the  S.  W. 
%  of  the  N.  E.  %  of  section  2,  township  2 
N.,  range  9  W.,  which  deed,  the  testimony 
in  the  case  discloses,  has  l>een  lost  or  mislaid 
and  could  not,  upon  the  former  trial,  be  pro- 
duced and  Is  not  of  record;  that  by  the 
execution  by  the  said  parties  of  said  deed 
and  the  delivery  thereof  to  Mary  A.  for  the 
use  and  benefit  of  Carrie,  said  Carrie  Browa 
became  the  owner  of  the  said  S.  W.  %  N.  E. 
^,  section  2,  township  2  N.,  range  9  W.,  and 
is  now  the  owner  of  the  same ;  that  tbe  par- 
ties  and  the  subject-matter  all  being  before 
the  court  and  within  its  Jurisdiction,  and 
the  said  Carrie  demanding  relief,  and  there 
being  no  question  upon  the  proof  In  tbe  case 
as  to  the  facts,  the  court  decrees  "that  all 
the  title  of  the  makers  of  said  deed  and  oth- 
er heirs  of  the  estate  of  Marlon  Felton  be  di- 
vested out  of  them  and  invested  in  Carrie 
Brown."  From  this  decree,  the  aiipeUant 
prosecutes  this  appeal. 

Trimble  &  Trimble,  of  Lonoke,  for  appel- 
lant. Geo.  M.  GhapUne,  of  Lonoke,  tor  ap- 
pellees. 

WOOD,  J.  (after  stating  tbe  fftcts  as 

above).   When  the  case  of  Felton  v.  Brown, 
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102  Axk.  658;  146  S.  W.  662,  wu  remanded 
wltb  directloiu  "to  enter  a  decree  la  aceord- 
anoe  with  the  opinion,"  tbe  chancery  court 
waa  only  anthoilzed  to  make  dIqK>eUl(Hi  at 
the  lands  IsTolved  In  tbat  controTersy  and 
embraced  within  the  decree,  and  the  chan- 
cery coort,  when  the  case  was  remanded, 
conld  only  dispose  of  the  lands  in  accordance 
wltb  tbe  decree  of  this  conrt  affirmlnc  ttie 
decree  of  the  chancery  court  disposing  of 
and  settling  the  homestead  and  dower  rights 
of  Mary  A.  Felton  in  the  land  of  her  deceas- 
ed husband,  Marlon  Felton. 

An  examination  of  the  pleadings  will  die- 
coTer  that  the  land  now  in  controversy  was 
not  In  IsBoe  and  was  not  embraced  in  tbe 
lands  dltvoaed  ol  by  the  decree,  and  there 
was  nothing  in  tbe  original  decree  dlve^lng 
tbe  title  to  the  S.  W.  %  of  the  N.  B.  U  of 
Election  2,  township  3  N.,  range  9  out  of 
Mary  A.  Fdton  and  investing  same  In  Carrie 
Brown.  This  court  affirmed  the  decree  of 
the  chancellor  in  tbe  disposition  made  of  the 
homestead  and  dower  rights  of  Mary  A. 
Fdton  in  the  land  of  her  deceased  husband, 
Marlon  rdton.  a%is  disposition  of  the  land 
la  controvesy  was  not  germane  to  the  Issues 
raised  and  dlspoeed  of  by  the  former  decree 
In  the  case  and  wiu  without  authority  undw 
the  mandate  Issaed  on  the  decree  in  Felton 
T.  Brown,  above  mentioned. 

So  math,  therefore,  of  the  decree  now  on 
review  as  divests  the  title  out  of  appd* 
lant  and  Invests  the  same  in  appellee  Carrie 
Brown  Is  reversed  and  set  aside.  In  other 
respects  the  decree  la  In  all  things  affirmed. 
Tbe  cause  will  be  remanded  to  the  chancery 
court,  wltb  directions  to  enter  a  decree  In  ac- 
cordsjice  with  this  opinion. 


TINEB  v.  STATE. 
(Snpreme  Oonrt  of  Arkansas.   Nov.  24,  1013.) 

1.  CsaaNAK  I^w  (i  694*)— ConrinuAnoa  — 
Convict's  TssiiicoifT. 

Kirby'i  Dig.  {  3137,  provides  tliat  the  ex- 
amination of  a  peraoB  confined  under  sentence 
for  a  felony  most  be  taken  by  deposition,  and 
section  8157,  subeec  8,  provldea  that  deposi- 
tions may  iasoe,  where,  from  imprisomDent,  a 
witness  is  unable  to  attend  court  Held,  that 
as  Acts  1918,  p.  961,  making  the  testimoDy  of 
convicts  competoit.  made  no  provision  for  their 
attendance  at  trla^  one  desiring  the  testimony 
of  a  convict  must  secure  bis  deposition  and  w 
not  entitled  to  a  continuance  to  secure  his  at- 
tendance. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  K  1821,  1822.  1332;  Dec  Dig. 

2.  OKaanAj.  Law  (|  600*)  —  Contznuaitoe — 

ABBXNCB    ox    WiTNXBSBS     ADUISSION  Of 

Tbuth  OP  Tebtiuont. 

Where  tbe  court  found  that  accused's  mo- 
tion for  a  continuance  on  the  ground  of  tbe 
abamce  of  a  material  witness  was  sufficient,  the 
continaaitoe  cannot  be  denied  merely  upon  the 
state's  agreeing  to  admit  that  the  witness,  if 
present,  would  testify  as  alleged  in  the  motion. 


for  the  jury  might  have  accepted  the  witness* 
testimony  as  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1842-1347,  1604;  Dec  Dig. 
S  600.*] 

3.  GBnnNAi.  i:4Aw  (|  406*)  —  DviDsirci  —  Ad- 

USSIOHS. 

In  a  prosecution  for  homicide,  evidence  of 
a  statement  made  bv  accused  at  the  coroner's 
inquest,  which  conflicted  with  the  theory  of 
his  defease,  is  admiasiUe,  being  in  the  nataie 
of  an  admisdon. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  786,  894-917,  920-927; 
Dec.  Dig.  fi  406.*] 

4.  Cbiuznal  Law  (i  406*)  — Kvidbncb— Ad- 

inSSIBILITT. 

In  a  criminal  prosecution,  evidence  ot  a 
party's  voluntary  declarations  showing  how  the 
crime  was  committed  is  admissible  against  him, 
regardless  whether  they  were  favorable  or  un- 
favorable to  his  interest  at  the  time  of  the 
admission;  but  such  decb,tatlom  are  not  ad- 
missible when  offered  by  accused. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  U  785,  894r«17.  920-027; 
Dec.  Dig.  I  406.*] 

6.  CsiianAL  Law  (|  81*)— Motions  to  Elsct. 

Where  accused  was  tried  on  an  indictment 
charging  him  not  only  with  murder,  but  with 
being  an  accessory  before  the  fact,  and  he  did 
not  move  to  have  the  state  elect,  the  state  may 
introduce  the  judgment  of  conviction  of  the 
principal ;  the  conviction  of  the  principal  being 
prima  facie  evidence  of  accnsed's  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ft  108-111.  ^84;  Dec  Dig. 
i  81.*1 

a  Cbiminai.  Law  (i  721*)  —  Trial  —  Abgu- 

UBNT  ox  Counsel. 

In  a  criminal  prosecution,  when  accused 
did  not  take  the  stand  in  lUs  own  behalf,  the 
prosecutor  should  not  refer  to  bis  failure. 

[Bd.  Note— Fot  other  cases,  see  Crbninal 
Law,  Cent  Dig.  |  1672;  Dec  Dig.  %  721.*J 

Appeal  from  Circuit  Court,  Bandolpfa  Coun- 
ty; J.  W.  Meeks,  Judge. 

Dee  Oiner  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.  Reversed  and 
remanded. 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appel- 
lant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno.  P. 
Streepey,  Asat  Atty.  Gen.,  for  the  State. 

WOOD,  J.  On  the  24th  of  September, 
1912,  John  &  Davis,  while  riding  by  what, 
In  the  neighborhood,  was  known  as  Tiner's 
wine  cellar,  located  something  like  200  yards 
west  of  Swartz  post  office,  lu  Randolph  coun- 
ty, was  shot  and  Instantly  killed.  Tbos.  L^ 
Tiner  and  the  appellant,  his  son,  were  In- 
dicted for  the  killing  of  Davis,  the  indictmoit 
charging  them  with  murder  In  tbe  first  de- 
gree, and  in  a  second  count  appellant  was 
charged  as  accessory  before  the  fact  to  mur- 
der la  the  first  degree.  Thos.  L.  Tlner  was 
tried  at  the  January  term  of  tbe  circuit  court 
and  convicted  of  murder  In  the  second  degree 
and  sentenced  to  the  penitentiary.  At  tbe 
July  term,  1913,  appellant  was  placed  on 
trial,  whl<di  resulted  in  bis  conviction  for 
murder  in  the  second  degree,  and  tbe  case 
Is  here  on  api>eal. 
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The  drcomstBDceg  deTeIoi>ed  the  evi- 
dence In  the  trial  of  Thos.  L.  Tloer  are  sub- 
stantially the  same  as  on  the  trial  of  ap- 
pellant, and  these  are  set  forth  In  the  case 
of  Tiner  t.  State,  168  S.  W.  1087.  Such  oth- 
er facts  as  may  be  necessary  will  be  steted 
as  we  proceed. 

[1]  Several  days  prior  to  the  trial  of  ap- 
pellant, he  filed  a  petition,  alleging  that  Thos. 
li.  Tlner  was  an  Important  and  material  wit- 
ness In  his  behalf,  and  tbat  be  was  Incar- 
cerated In  the  penitentiary  of  the  state.  He 
prayed  the  court  to  take  such  legal  steps 
as  might  be  necessary  to  secure  the  attend- 
ance of  the  witness  at  tbe  trial.  The  court 
refused  the  prayer  of  the  petition,  and  this 
was  made  one  of  the  grounds  of  tbe  motion 
for  a  new  trial. 

Tbe  statute  provides  that  an  examina- 
tion of  a  person  confined  in  any  prison  in 
this  state  under  sentence  A>r  a  felony  must 
be  taken  by  depodUon.  Section  3127, 
Kirby's  Digest  Deposittons  may  be  used  on 
a  trial  of  all  issues  in  any  action  where, 
from  Imprisonment,  tbe  witness  is  unable  to 
attend  court.  Section  3157,  subd.  3,  Kirby's 
Digest  The  court  had  no  power,  undw  the 
law,  to  compel  the  attendance  of  Thomas  L. 
Tlner,  who  was  sentenced  to  Imprisonment 
in  the  penitentiary.  Tlner  was  beyond  the 
jurisdiction  of  tbe  court,  and  his  testimony 
could  only  be  bad  by  depodtlon.  Tbe  Leg- 
islature of  1913  passed  an  act  making  the 
testimony  of  convicts  competent  But  no 
provision  is  made  fi)r  procuring  their  at- 
tendance at  tbe  triaL  Acts  1913,  p.  961. 
The  court  therefore  did  not  err  in  overmllng 
the  motion,  so  far  as  he  was  concerned. 

[t]  The  appellant  moved  for  a  continuance 
of  the  canse  on  account  of  the  absence  of 
witness  Maria  Tlner,  setting  out  facts 
to  ^ch  she  would  testify  if  present,  and 
showing  that  she  was  unable  to  attend  court 
on  account  of  illness;  that  her  testimony 
was  material,  and  the  sune  focts  could 
not  be  established  by  any  other  witness ;  that 
the  appellant  bad  used  due  diligence  to  ob- 
tain her  testimony;  and  that  the  witnees 
could  be  bad  at  the  next  term.-  The  record 
recites  that:  "Tbe  court  sustained  said  mo- 
tion (u  account  of  the  absque  of  the  wltnew 
Maria  Tiner.  0^  state,  through  Its  attorney, 
proposed  to  admit  that  If  the  witness  Maria 
Tlner  were  present  she  would  testify  to  the 
facts  as  alleged  in  said  motion  for  a  oontln- 
uance,  whereupon  the  court,  over  the  objec- 
tion of  defendant,  ruled  that  defendant 
should  proceed  to  trlaL" 

The  court,  having  found  that  tiie  motion 
of  appellant  was  sufficient  to  entitle  Mm 
to  a  continuance  on  account  at  the  absence 
of  Maria  Tlner,  and  having  sustained  said 
motion,  should  not  thereafter  have  overruled 
same  merely  because  the  attorney  for  the 
state  admitted  that  she  would  testify  to  tbe 
facts  alleged  In  said  motion.  The  motion  be- 
ing otherwise  sufficient  to  meet  the  require- 
ments of  the  law,  this  admission  npou  the 


part  of  counsel  could  not  deprive  appellant 
of  his  right  to  have  the  witness  presoit  in 
person.  It  will  be  observed  that  counsel 
did  not  admit  tiiat  the  testimony  set  up  in 
the  motion  was  true,  but  only  that  the  wit- 
ness "would  testify  to  tile  facts  as  alleged." 

In  Jones  V.  State,  99  Ark.  391,  138  B.  W. 
0Q7,  tbe  trial  court  overruled  a  motion  for  a 
continuance,  and  allowed  certain  parts  of  the 
t^Umony  set  up  In  the  motion  to  be  read, 
and  instructed  the  jury  to  consider  the  tes- 
timony tbe  same  as  if  tiie  witness  bad  been 
present  and  testified.  The  appellant  in  that 
case  "had  brought  himself  within  tbe  re- 
quirements of  tbe  law  In  his  raideavor  to 
procure  the  attendance  of  his  witness,"  and 
we  held  tbat  the  court  erred  In  overmllng 
tbe  motion.  In  that  case  we  said:  "Had  the 
witnesses  been  pFeaeat  In  person  before  the 
jui7  and  given  their  testimony,  their  ap- 
pearance and  manner  of  testifying  might 
have  Impressed  tbe  jury  that  their  testimony 
was  true,  ^e  appellant,  havti^;  exercised 
all  tiie  diligence  that  the  law  requires  to 
procure  tbe  attendance  of  these  witnesses, 
could  not  be  forced  Into  trial  and  have  the 
purported  testimony  of  the  witnesses,  as 
given  on  a  former  trial,  tabstftuted  tot  the 
testimony  of  the  witnesses  In  person  before 
the  jury.  Tbe  ruling  of  the  court,  under 
the  drcumstances  of  this  case,  was  erroneous, 
and  was  tantamount  to  a  denial  of  the  ap- 
pellant's right,  under  the  Constitution,  to 
have  compulsory  process  for  obtaining  wit- 
nesses In  his  favor.  Graham  v.  State.  GO  Ark. 
161,  6  S.  W.  721.  A  continuance  under  such 
circumstances  Is  a  matter  of  l^ial  right, 
which  could  not  be  denied  appellant  witiiovt 
an  abuse  of  tbe  courtfe  discretion." 

That  case  rules  the  present  one.  Had  the 
court  found  that  tbe  motion  was  Insufficient 
because  tbe  appellant  had  foiled  to  show  due 
diligence,  or  that  It  otherwise  failed  to  meet 
the  requirements  of  the  statute,  the  case 
would  have  berai  cUfferent,  and  in  such  case 
the  court  would  be  justified  in  refusing  a 
continuance  without  the  imposition  of  terms, 
and  in  such  case  tbe  appelant  would  not 
be  prejudiced  by  requiring  the  state  to  admit 
that  the  witnesses,  If  present,  would  testify 
to  the  facts  alleged  in  tiie  motion.  But 
where  a  motion  is  otherwise  suffi(dent,  it  is 
prejudicial  to  overrule  it  for  no  other  rea- 
son than  that  tbe  counsel  for  the  state  ad- 
mits that  the  witnesses  would  testify  to  tbe 
facts  set  up  therein. 

In  Orabam  v.  Stat%  supra.  Judge  Godcrill, 
speaking  for  the  court,  said:  "A  large  meas- 
ure of  discretion  is  vested  in  the  trial  courts 
In  reference  to  poslDOnmrat  of  trials.  It  is 
within  the  range  o(  this  discretion  to  force 
the  prosecuting  officer  to  submit  to  a  post- 
ponement or  to  penult  the  statement  of  the 
testimony  of  the  absent  witness  to  go  to  the 
jury  in  some  form.  This  is  commonly  done 
by  requiring  an  admission  of  the  absolute 
truth  of  what  is  expected  to  be  proved.  1 
Bishop,  Cr.  Proe.  1 9fila.  But  in  a  case  where 
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the  court  would  be  eleaily  Justified  In  refus- 
ing tlM  conHnnance  wlUiout  the  Imposition 
of  terms,  the  accnaed  would  be  aided  rather 
than  Injured  by  an  admission  snch  as  the 
statute  reqoires,  and  It  Is  then  permissible." 

[1, 4]  During  Uie  progress  of  the  trial,  the 
court,  over  the  objection  of  the  appellant, 
allowed  to  go  to  ttae  jury  what  purported  to 
be  the  written  testimony  of  appellant  before 
the  coroner's  Inquest,  and  to  this  ruling  the 
defendant  duly  excepted.  A  witness  stated 
that  he  was  cleric  of  the  coroner's  inquest ; 
Oiat  he  took  down  ttae  minutes  of  the  state- 
ments of  witnesses  before  the  jury.  He  Iden- 
tified a  writing  handed  him  as  the  record  of 
the  minutes,  and  stated  tbat  It  contained 
Dee  Tlner's  statement  given  before  the  cor- 
<mer'8  jury  on  the  day  of  the  killing  of  Davis. 
He  further  testified  tlut  Dee  Tlner,  after  wit 
ness  had  takm  the  statement  down,  signed 
the  same.  Witness-  was  asked  if  he  took 
down  everything  that  was  said  on  that  oc- 
casion by  the  witnesses,  and  answered:  "I 
don't  know  that  I  took  down  everything  that 
was  said ;  I  tried  to  take  down  the  important 
part**  On  redirect  examination,  the  witness 
testified  that  he  did  not  think  he  wrote  into 
the  record  anything  that  the  witnesses  did 
not  say,  and,  further,  that  he  could  not 
recall  having  left  out  anything  that  the  wlt- 
neasea  did  say.  What  he  wrote  down  is 
what  the  witnesses  said.  The  writing  pur- 
ptMTtlng  to  contain  the  statement  of  appellant 
before  the  coroner's  jury  was  read  to  the 
Jury,  as  follows:  "Ttds  morning  we  were 
In  the  cellar,  and  Pa  was  sitting  at  the  win- 
dow wortdng  on  some  books.  John  Davis 
ahot  file  first  shot  at  Pa.  Then  Pa  got  the 
Blfotgun  and  shot  at  John  Davis'  with  the 
abotgnn.  Thai  John  Davis  said,  *0h.*  Then 
Fa  got  the  other  gun  and  shot  it  Then 
Jtim  Davla  fell  from  his  horse.  Then  Pa 
walked  out  to  the  gate,  then  walked  back  to 
me,  and  said.  *Atn*t  it  awful?  " 

On  behalf  of  the  defendant,  the  statement 
of  facts  contained  In  the  motion  for  a  con- 
tinuance was  read  to  the  jury  in  evidence,  in 
which  it  Is  stated  that  the  absent  witness, 
Maria  Tlner,  would  testt^  in  part  as  fol- 
lows: **Wben  Davis  fired,  defendant  was  out 
in  the  vineyard  near  the  southwest  comer  of 
the  wine  cellar,  going  towards  his  father's 
house,  and  had  nothing  in  his  *"»»Tiff.  Im- 
mediately after  the  shot  was  fired,  defend- 
ant ran  into  the  wliw  cellar.** 

The  writing  purporting  to  be  the  statement 
of  tlie  appellant  before  0ie  coronet's  jury  vas 
BUflBdaitly  identLfled  as  his  statement.  It 
was  shown  that  he  signed  it,  and  the  witness 
who  took  it  down,  in  summing  up  his  testi- 
mony, says  dut  the  wriUng  contained  what 
Dee  Tiner  said  before  the  coroner's  inquest. 
Appellant  Tlner,  iiowever,  was  not  a  witness 
In  his  own  behalf  at  the  trial  of  his  case  in 
the  lower  court,  and  ttiraefore  the  above 
Btatonent  or  writing  was  not  competent  for 
the  purpose  of  contradicting  him  as  a  wit- 
T9ke  wiltlBg,  however,  was  competent 


as  a  declaration  of  the  defendant  tending  to 
show  Us  presence  In  the  wine  cellar  at  the 
time  bis  father  shot  Davis.  It  was  a  story 
of  the  appellant,  made  soon  after  the  klUtng, 
relating  to  the  transaction  In  question  and 
showing  that  he  was  present  In  the  wine 
cellar  at  the  time  his  father  shot  Davis. 

Appellant  was  contending  at  the  trial, 
through  the  testimony  of  witness  Maria 
Tlner,  that  he  was  not  present  In  the  wine 
cellar  when  the  shot  took  place;  but  the 
statement  shown  to  have  been  made  by  him 
before  the  coroner's  jury  tends  to  establish 
the  fact  Qiat  he  was  present  This  state- 
ment, therefore,  should  be  admitted  as  tend- 
ing to  show  a  detOaratlon  against  interest 

In  State  v.  Mowery,  21  R.  1.  376-384,  43 
Aa  871,  874.  the  state,  over  the  objection  of 
the  defendant,  was  allowed  to  show  by  wit- 
nesses that  the  defendant  had  related  to 
them  certain  alleged  occurrences  in  connection 
with  the  murder  ,  with  which  he  was  charg- 
ed, tending  to  exculpate  himself  and  show 
that  others  bad  committed  the  crime.  The 
court  aaid:  "Whether  ttae  testimony  object- 
ed to  was  strictly  a  declaration  against  In- 
terest or  not  we  think  It  was  admissible  as 
being  the  defendant's  statement  of  what  took 
place  at  the  Matheson  house  and  in  the  vicin- 
ity thereof  on  the  night  of  the  murder.  In 
other  words.  In  so  fer  as  It  goes  it  is  his 
version  of  the  affoir.  While  he  does  not 
thereby  attempt  to  directly  account  for  the 
murder  with  wtaicb  he  is  diarged,  yet  it  was 
evidently  his  intention  to  have  the  witnesses 
to  whom  he  told  the  story  do  so  by  inference^ 
The  testimony  was  clearly  admissible  for 
another  purpose,  namely,  as  an  admission 
that  the  defendant  wa ^  at  ttae  house  on  the 
night  of  the  murder.  *  •  •  Ttae  prosecu- 
tion also  had  the  right  to  prove  the  defend- 
ant's explanatloa  of  the  affair,  in  whote  or 
in  part,  for  the  purpose  of  showli^  that  it 
was  wholly  unreasonable  and  evidently  made 
up  for  the  occadon." 

In  2  Jones  on  Evidence,  p.  300,  it  is  said: 
"Nor  is  it  necessary  that  the  statement 
should  at  the  time  of  making  it  i4>pear  to  be 
against  the  interest  of  the  party.  The  state- 
ment  is  admissible  if  at  ttae  time  of  ttae  trial 
it  is  Inom^stent  with  the  contention  of  the 
party  who  made  it" 

Here  the  declarations  shown  to  taave  been 
made  by  the  appellant  on  the  day  the  kiUing 
took  place,  to  the  effect  that  he  was  present  in 
tlie  wine  cellar  where  the  shooting  occurred, 
were  in  conflict  with  tAie  contention  set  forth 
in  the  testimony  to  the  efrect  that  he  was 
"out  in  the  vineyard"  and  not  In  ttae  wine 
cellar.  Evidence  of  a  party's  voluntary  dec- 
larations showing  how  the  alleged  crime  was 
committed  Is  admissible  against  him  with- 
out regard  to  whether  they  were  A.vorable 
or  averse  to  his  interest  at  the  time  of 
utterance.  SmSi  testimony,  giving  the  ex- 
planation at  the  defendant  talmaelf  as  to 
the  transaction,  is  adndsslble  at  the  Instance 
of  ttae  state,  no  matter  wtaetber  they  were 
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against  the  defendant's  Interest  at  the  time 
he  made  them  or  not  But,  of  course,  such 
declarations  could  not  be  used  in  his  own 
d^ense,  because  they  would  necessarily  be  in 
the  nature  of  self-serving  dechtratlons.  See 
1  Oreenleaf  on  ETr.  {  189  et  seQ.  Prof.  Wig- 
more  says:  "The  accused  in  a  cilmlnat  case 
may  make  admissions  Just  as  a  party  In  a 
civil  case,  by  saying  things  inconsistent  with 
the  present  points  of  his  proof.  Admissions, 
In  tbe  sense  of  inconsistencies,  are  not  pe- 
culiar to  cItII  cases."  See  note  to  section 
170,  1  Oreenleaf,  Ev.  p.  293.  The  court 
therefore  did  not  err  in  admitting  the  written 
statement  purporting  to  be  the  appellant's 
testimony  before  tbe  coroner's  jury  to  be 
read  in  evidence. 

[5]  The  court,  over  the  objection  of  appel- 
lant, permitted  the  state  to  introduce  and 
have  read  to  tbe  Jury  the  Judgment  of  con- 
viction of  Thos.  L.  Tlner  for  the  killing  of 
John  B.  Davis.  Appellant  was  being  tried  on 
an  indictment  wblch  charged  him  not  only 
with  murder,  bnt  also  which  charged  him 
as  being  an  accessory  before  the  fact  to  the 
murder  of  John  B.  Davis  by  Thos.  I*  Tlner. 
Appellant  did  not  move  to  have  the  state 
elect  as  to  the  charge  on  which  it  would 
prosecute.  Appellant  was  therefore  being 
tried  far  accessory  before  the  fiict  to  the 
crime  of  murder. 

In  Jones  v.  State,  158  S.  W.  132,  we  held 
that  the  conviction  of  the  principal  Is  prima 
fiicie  eTldence  of  his  guilt  on  the  trial  of  an 
accessozy  before  the  fact  to  the  crime.  But 
the  record  of  conviction  does  not  exclude 
other  competent  evidence  of  the  guilt  of 
the  principal,  nor  d(iea  not  prevent  the  dis- 
pute of  such  record  collaterally  on  the  Issue 
of  the  guilt  of  the  accessory.  The  court 
did  not  err  in  permitting  the  record  showing 
the  conviction  of  Thos.  K  Tlner  to  be  read  in 
evidence. 

[6]  The  court  gave,  among  others,  the  fol- 
lowing instruction:  "You  are  Instructed  as 
a  matter  of  law  that  the  defendant  has  a 
right  to  testify  in  his  own  behalf  or  not,  as 
be  deems  fit,  and  that  the  failure  to  testify  In 
his  own  t>ehalt  shall  not  create  any  presump- 
tion i^inst  blm."  The  prosecuting  attorney. 
In  commenting  on  this  Instrnction,  used  the 
following  language:  "Yes  the  defendant  has 
a  right  to  go  onto  the  witness  stand  and 
deny  that  he  was  In  the  wine  cellar  when 
those  sliots  were  fired;  he  has  a  right  to 
deny  that  he  fired —  "  Here  the  attorney 
for  the  defendant  objected  to  the  remarks, 
whereupon  the  court  stopped  the  attorney 
and  stated  to  him,  in  the  presence  and  hear- 
ing of  the  jury,  tliat  he  should  make  no 
comment  wMtever  on  the  defendant's  fail- 
ure to  testify  in  bis  own  behalf.  The  de- 
fendant at  the  time  duly  excepted  to  the 
language  used.  The  appellant  did  not  ask 
the  court  to  withdraw  speclflcally  the  re- 
marks. The  ruling  of  the  court  Informed  the 
jury  that  the  state's  attorney  should  make 


no  comment  whatever  on  the  defendant's 
failure  to  testify.  That  was  tantamount  to 
advising  the  jury  of  the  impropriety  of  such 
remarks.  The  counsel  was  interrupted  before 
he  had  concluded  his  sentence,  bnt  the  char- 
acter of  the  remarks  was  such  as  to  direct 
the  attention  of  the  Jury  to  the  fiillare  on 
the  part  of  the  defendant  to  go  upon  the  wit- 
ness stand  and  deny  that  he  was  present 
when  the  shots  were  fired,  and  that  he  also 
fired  shots.  The  remaito  of  connsel  were 
exceedingly  xepretaensihle,  as  it  Is  difficult 
to  conceive  how  any  reference  wliatever  upon 
the  part  of  connsel  to  the  failure  of  the  de- 
fendant to  testify  would  not  be  creating  a 
presumption  against  him.  Such  remarks 
should  never  be  Indulged  In.  But  it  Is  un- 
necessary for  us  to  decide  in  the  present  case 
as  to  whether  we  would  treat  the  remarks  as 
prejudicial  error  which  it  would  be  impos- 
sible for  the  court  to  cure  by  any  sort  of 
admonition  to  the  Jury  (as  appellant's  coun- 
sel contends),  for  the  reason  that  the  cause 
must  be  reversed  for  tbe  refusal  of  the  court 
to  grant  appellant's  prayer  for  a  continuance. 
We  may  safely  assume  ttiat  no  such  improper 
remarks  will  be  Indulged  in  by  counsel  on 
another  trial. 

Other  rulings  of  the  court  are  asdgned  as 
error,  which  It  becomes  unnecessary  to  con- 
sider in  view  of  what  we  have  already  said  in 
regard  to  the  ruling  of  the  court  in  refu^? 
appellant's  prayer  for  a  continuance.  For  tlie 
error  In  this  ruling,  tbe  Judgment  Is  re- 
versed, and  the  canse  remanded  for  a  new 
trlaL 


MENASHA  WOODEN  WABE  CO.  T.  HUD- 
OINS  PBODDCB  GO. 

(Supreme  Gonrt  of  Arkansas.   Nov.  S4,  1913.) 

Sales  (|  176*)— Waives  ot  Defects  in  Qual- 

ITT— ACCEPTANOB. 

Where  defendant  ordered  a  car  load  of 
cooperage  by  sample  and  after  receiving  it,  and 
with  knowledge  of  defects  in  quality,  paid  a 
part  of  the  purchase  price  and  promised  to  pay 
the  balance  In  order  to  secure  an  extension  of 
time  ot  payment,  he  thereby  waived  all  right 
to '  object  on  the  ground  of  such  defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dfg.  H  436-M4;  Dec.  Dlg.^  176.*] 

Appeal  from  Glrcnlt  Court,  Miller  Coun- 
ty; Jacob  M.  Carter.  Judge. 

AcUon  by  tbe  Menasha  Wooden  Ware 
Company  against  the  Hndglns  Produce  Com- 
pany. Judgment  for  defendant,  and  plaln- 
tlflt  appeals.  Beversed,  and  Judgment  en- 
tered for  plalntifr. 

Pratt  P.  Bacon,  of  Texarkana,  for  appel- 
lant Simms  &  Cells,  ot  Texarkana,  for  ap- 
pellee. 

HABT,  J.  Appellant  sued  appellee  for 
leoO,  alleged  to  be  balance  due  on  a  car 
load  of  cooperage  sold  by  tbe  former  to  tbe 
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lattOT.  Hi  ere  was  a  trial  before  a  JnT7, 
which  resulted  in  a  verdict  for  appellee  for 
$378.75,  and  the  case  Is  here  on  appeal. 

Appelant  was  a  mannfacturer  of  cooper- 
age In  the  state  of  Wlscooetn,  and  sent  to 
appellee,  at  Texarkana,  Arb.,  samples  of 
cooperage  it  proposed  to  famish.  Appellee 
tested  the  samples  and  on  the  7th  day  ot 
April,  1911,  gare  appellant  an  ordw  for  a 
car  of  10  and  15  gallon  kegs  for  nse  In  the 
shipmmt  of  cider  and  agreed  to  pay  there- 
for $9T&8S.  The  car  load  of  cooperage  was 
received  by  app^ee  on  April  18,  1911.  On 
May  20th  following,  aK)^ee  wrote  appel- 
lant, Inclo^g  a  check  for  $376.85,  to  be  ap- 
plied in  payment  of  the  cooperage.  The  let- 
ter stated  that  appellee  was  short  of  funds 
but  would  send  another  check  on  the  26th 
for  9300  and  another  for  the  balance  on  Jane 
1st  The  letter  also  stated  that  the  kegs 
were  a  disappointment  to  appellee  because 
they  were  bnilt  so  light  that  they  would  not 
hold  elder;  that  the  tops,  as  well  as  the 
bnng  staves,  swelled  and  caused  a  leak,  and 
In  shipping  any  distance  they  would  not 
stand  the  hard  handling  to  which  they  were 
subject  In  transit  AHtellee  tolled  to  make 
the  additional  payments  promised  In  this 
l^ter,  and  appellant  drew  a  draft  on  it  for 
the  amount  On  June  17,  1011,  appellee 
wrote  appellant  as  follows:  *^exarkana,  Ar- 
kansas, June  17th,  1911.  Menasha  W.  W. 
Co.  Menaaha,  Wis. — Gentlemen:  We  regret 
to  advise  that  we  are  not  able  to  take  care 
of  draft  which  you  drew  on  us  and  we  are 
to-day  having  bank  return  same  to  you. 
We  are  a  little  hard  pressed  at  this  time 
on  aocoont  of  four  car  loads  of  produce 
which  came  in  on  us  this  week.  We  are  go- 
ing to  ask  a  special  favor  that  you  give  as 
a  little  bit  more  time  on  this  and  will  let 
you  have  check  not  later  than  the  29th.  We 
wish  to  state  that  we  are  having  no  end  of 
tronUe  with  the  cooperage  which  yon  have 
sent  ns^  and  It  is  working  quite  a  hardship 
on  OS  to  have  to  pay  for  somethli^  wUcb 
we  cannot  use  In  our  business.  WhUe  we 
were  corresponding  with  you  we  wrote  you 
that  we  wanted  a  dder  k^,  and,  being  new 
in  the  business,  depended  upon  you  to  sell 
us  something  that  would  hold  dder.  We  not 
only  have  on  our  hands  a  car  of  cooperage 
which  will  not  hold  cider,  but  added  to  this 
misfortune,  we  are  having  to  make  good  the 
cider  whldk  we  are  getting  out  in  your  kegs 
and  are  also  losing  customora  on  account 
of  bad  cooperage  We  can  put  up  a  keg 
of  dder  and  let  it  stand  for  twenty-four 
hours  and  the  heads  begin  to  warp  and 
spring  a  leak.  We  have  filled  those  kegs 
with  water  to  test  them  and  find  that  water 
acta  on  them  Just  the  same  as  ddw  does. 
We  are  not  going  to  complain  because  we 
got  the  worst  of  this  deal,  but  we  are  go- 
ing to  ask  yon  not  to  press  us  for  payment 
before  the  time  stated  above.  Under  these 
drcnmstances  we  believe  that  you  will  grant 
a>  tills  fRTor.   Thanking  yoa  for  your  inr 


dulgence,  we  ar^  Yours  truly,  Hudgins  Prod- 
uce CJompany." 

Evidence  was  introduced  by  appellant 
tending  to  show  that  the  sample  kegs  were 
made  of  maple  and  birdi,  paraffin  lined  on 
the  Inside  and  stained  on  the  outside,  and 
that  the  car  load  shipped  to  appellee  was 
made  of  the  same  kind  of  wood  and  was 
lined  and  stained  as  the  samples  and  was 
exactly  like  the  samples.  On  the  othw 
hand,  appellee  adduced  evldmce  tending  to 
show  that  none  of  the  car  load  of  kegs  ship- 
ped to  It  were  made  like  the  samples  and 
that  all  of  them  leaked  badly.  The  presi- 
dent of  appellee  oompany  testified:  "On 
May  20th,  whoi  I  smt  the  dieck,  I  knew 
we  were  having  tronble  wltii  tiie  kegs. 
When  the  letter  of  June  17tb  was  writtm,  I 
knew  the  condition  of  the  kegs  to  my  sor- 
row. I  have  not  used  any  <ttf  them  since 
thoL  We  have  used  aboat  half  of  the  tegs. 
I  jadba.Vly  used  some  of  Qiem  In  Octobn, 
and  might  have  used  some  in  August,  be- 
cause we  had  run  short  of  cooperage.  Ap- 
pellant granted  the  extension  of  time  asked 
for  in  the  letter  of  June  17th." 

In  the  case  of  Smith  v.  Kew  Albany  Ball 
BflU  Company,  50  Ark.  31,  6  S.  W.  225^  the 
court  held:  "The  defendant  having  ordered 
Ircoi  rails  ftom  the  platntUT,  second  dass 
rails  of  inferior  quality  were  sent  to  him, 
although  in  previous  dealings  he  had  in- 
structed the  plaintiff  never  to  send  him 
second-class  rails.  On  being  notified  that 
the  rails  were  Inferior,  the  plaintift  replied 
that  if  they  were  bad  not  to  recdve  them. 
But  the  defendant  accepted  and  used  the 
rails  and  afterwards  admitted  his  indebted- 
ness for  them  at  the  price  charged.  In  an 
action  to  recover  the  price,  held,  that  the 
defendant  was  liable  for  the  price  charged; 
that  evidence  of  the  market  value  of  the 
rails  was  properly  exduded ;  and  it  was  not 
error  to  refuse  to  instruct  the  Jury  that 
more  than  their  market  value  could  not  be 
recovered." 

We  think  the  prlndple  there  announced 
controls  here.  At  the  time  appellee  wrote 
the  letters  of  May  20th  and  June  17th,  it 
knew  as  much  about  the  alleged  defects  in 
the  kegs  as  It  ever  did.  This  Is  admitted  in 
the  letters  and  afterwards  testified  to  by 
the  president  of  appellee  company  at  the  Ixial 
of  the  case.  Appellee  accepted  the  cooper- 
age with  full  knowledge  of  Its  defects,  and 
expressly  stated  to  appellant  that  It  was 
not  going  to  complain,  but  asked  for  an  ex- 
tension of  the  time  of  payment,  which  was 
granted  by  appellant  These  facts  are  nn- 
controverted.  Appellee  paid  a  part  of  the 
purchase  price  with  full  knowledge  of  the 
alleged  defects,  and  promised  to  pay  the 
rest  of  the  stipulated  price  In  order  to  se- 
cure an  extension  of  ttie  time  of  payment 
which  was  granted  to  it.  Having  thus  act- 
ed with  a  full  knowledge  of  all  the  tacts 
and  circumstances  connected  with  the  alleged 
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defects  in  the  car  load  of  fcega,  it  will  be 
deemed  to  have  waived  tbem. 

It  follows  tbat  ttte  judgment  must  be  re- 
versed, and,,  it  appearing  that  the  focts  were 
folly  developed  at  the  tclal  In  the  conrt  be- 
low under  the  undisputed  evidence,  judg- 
ment will  be  entered  here  for  appellant  In 
the  sum  of  $600,  the  amonnt  sued  for. 


PENNSYLVANIA  MINING  CO.  T.  BAILBT. 
(Supreme  Court  of  Arkanaaa.   Nov.  24,  1913.) 

1.  Appeal  and  Ebbob  (|  664*)  —  Recobd  — 
oonstbuction, 

Where  a  bill  of  ezceptlona  recited  that 
plaintiff  offered  record  book  No.  62  at  page  277 
showing  the  record  of  a  lease  between  certain 
parties,  and  that  a  true  and  correct  copy  there- 
of was  attached  and  marked  Exhibit  G  and 
contained  a  lease  which  was  so  marked,  but  in 
response  to  a  writ  of  certiorari  the  cierk  cer- 
tified another  lease  of  the  same  date  between 
the  same  parties,  which  appeared  to  be  the 
one  recorded  in  the  book  and  at  the  page  men- 
tioned, the  lease  contained  in  the  bill  of  excep- 
tions apparently  not  having  been  recorded  at 
all,  the  facts  showed  that  t£e  lease  sent  up  on 
certiorari  was  the  one  offered  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2856-2859;  Dea  Dig.  | 
664.*! 

2.  Mikes  avd  Minerals  (|  64*)~Lkasbs— As- 

SZGNICENT  OB  SUBIXTTina. 

Where  a  mining  lessee,  under  a  lease  which 
would  expire  in  1928,  in  1910  leased  the  prop- 
erty for  20  years,  the  lessee,  under  this  lease, 
was  an  assignee  of  the  original  lease  and  not  a 
sublessee,  sinc^  where  a  Esssee  parts  with  his 
whole  Interest,  there  is  an  assignment  of  the 
lease,  and  it  is  immaterial  what  xind  of  an  in- 
strument or  cimveyanee  is  used  to  dispose  of 
the  term. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  %%  181-184;  Dec  Dig.  $ 
64.*] 

3.  Mines  and  Mxnkbau  (|  64*)  —  Rent  ob 

ROTALTIE8 — LlABILITT  OF  ABSIOREE. 

An  assignee  of  a  mining  lease  was  liable 
to  the  original  lessor  for  the  stipulated  royalty. 

[Ed.  Note. — For  other  cases,  aek  Mines  and 
Minerals,  Cent  Dig.  {S  181-184;  Dec  Dig.  | 
64.*] 

Appeal  from  Circuit  Conrt,  Johnson  Coun- 
ty; Hugh  Basham,  Judge. 

Action  by  J.  T.  Bailey  against  the  Penn- 
sylvania Mining  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Appellee  was  the  plaintiff  below  and  al- 
leged In  his  complaint  that  appellant  was  the 
transferee  and  owner  of  a  lease  executed 
July  14,  190^  by  appellee  together  with 
Margaret  Norria  and  others,  heirs  of  J.  W. 
Norris,  deceased,  to  M.  E.  Anderson  et  ah; 
the  lease  embradng  the  coal  and  mineral 
rights  under  a  certain  hundred  acres  of  land 
there  described.  It  was  there  alleged:  That 
appellee  was  the  owner  of  40  acres  of  the 
land  and  was  entitled  to  40  per  cent  of  the 
royalty  on  the  coal  minedi  the  quantity  of 
which  was  not  in  dispute.  It  waa  further 
alleged  0utt  this  lease  was  assigned  Novem- 
ber 17,  1904,  to  the  Western  Anthracite  Coal 


Company^  and  by  that  company  assigned  on 
August  1, 1907,  to  J.  K.  Qearhart^  0.  H.  Lang- 
ford,  and  Freemont  Stokes.  That  on  May 
20,  1009,  Geariiarti^  Langford.  and  Stokes 
transferred  the  lease  to  the  Peniuylvanla 
Anthracite  Coal  Company,  which  last-named 
company  changed  its  name  to  Pennsylvania 
Mining  Company.  But  the  proof  shows  that. 
Instead  of  succeeding  the  Pennsylvania  An- 
thracite Coal  Company  upon  its  change  of 
name,  the  Pennsylvania  Mining  Company. is 
a  distinct  corporation  and  acquired  the  min- 
ing rights  of  the  first-named  company  by  a 
transfer  of  the  lease  In  question  to  It  This 
suit  was  brought  expressly  upon  the  theory 
that  appellant  is  an  assignee  of  the  original 
lease;  that  it  stands  in  the  shoes  of  the 
original  lessees  and  is  therefore  in  privity 
with  the  original  lessors;  and  appellants  con- 
cede that  if  this  theory  is  correct  appellee 
Is  entitled  to  -  maintain  this  suit  The  an- 
swer contained  a  general  denial  of  all  the 
material  allegations  of'  the  complaint,  and 
speddcally  denied  that  It  was  the  owner  and 
transferee  of  the  lease  to  M.  E,  Anderson 
and  others,  upon  which  the  suit  was  based. 

There  is  no  question  but  that  Gearhart, 
Laogford,  and  Stokes  by  successive  assign- 
ments became  the  owners  of  the  original 
lease,  and  on  May  20,  1909,  they  executed  an 
Instrum^t  to  the  Pennsylvania  Anthracite 
Coal  Company,  by  virtue  of  which  they  un- 
dertook to  lease  for  a  period  of  25  years 
their  mineral  rights  in  the  lease  in  question, 
together  with  mineral  rights  in  other  prop- 
erty. The  terms  and  condlttons  in  this  lease 
were  materially  different  from  those  in  the 
or^nal  lease  from  Norris  to  Anderson.  On 
October  SI,  1910,  the  Penns^vania  Anthra- 
cite Coal  Company  executed  two  lesses  to 
appellant  One  of  these  was  for  the  term  of 
ten  years  and  two  months  from  the  date  of 
its  execution  and  expired,  therefore,  on  De- 
cember 31,  1920,  which  would  be  eight  years 
earlier  than  the  expiration  of  the  original 
lease  from  Norris  et  at.  to  Anderson,  which 
expired  April  11,  1928.  This  lease  dated  Oc- 
tober 31,  1910,  covered  various  lands  and 
mining  rights  and  privileges  Indd^t  there- 
to not  contained  In  the  original  Anderson 
lease,  and  Its  terms  and  conditions  were  ma- 
terially different  from  those  of  the  original 
lease.  This  ^ort-term  lease  of  date  October 
31,  1010,  is  the  one  contained  In  the  bill  of 
exceptions  and  was  the  only  one  of  that  date 
contained  In  the  record  at  the  time  of  filing 
appellant's  brief.  This  brief  undertook  to 
show  tiiat  appellant  did  not  sustain  the  rela- 
tion of  assignee  of  the  original  lease  but  was 
a  sublessee  of  the  original  lease,  and  tbere  is 
an  interesting  discussion  of  the  distinction 
between  the  asedgnment  of  a  lease  and  a  sntH 
letting  .and  of  the  difference  between  the  ob- 
ligations and  UabUitles  of  the  two  relations. 
But  upon  appeUee's  application  the  clerk  of 
this  court  issued  a  writ  of  certiorari  to  flie 
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deTk  of  the  drcuit  court  requiring  him  to 
furnish  and  certUy  a  G0P7  of  the  lease  dated 
October  31, 1910,  and  recfwded  In  Deed  Book 
62  at  pages  274-277  of  the  deed  reooxds  of 
Johnson  coonty. 

The  call  In  the  bill  of  exceptions  for  the 
paper  writing  Is  as  follows:  "Mr.  Covington, 
the  plaintiff  here  offers  and  presents  Becord 
Book  No.  52  at  page  277  showing  record  of 
lease  from  Pennsylvania  Antbradte  Coal 
Company  to  Pennsylvania  Mining  Company 
dated  Angust  31,  1910.  This  lease  embraces 
the  land  here  In  question."  (A  true  and  cor- 
rect copy  of  which  Is  hereto  attached  and 
marked  Exhibit  O.)  The  language  In  the 
parentheses  la  Inclosed  In  parentheses  In  the 
bill  of  exceptions  and  does  not  there  purport 
to  be  the  langoage  of  the  attorney  In  offer- 
ing the  record  in  evidence  but  Is  evidently 
a  notation  made  by  the  clerk  in  making  up 
the  transcript  The  lease  contained  In  the 
bill  of  exceptions  does  bave  npon  it  the  let- 
ter "O."  It  Is  conceded  that  attorney's  state- 
maxt  that  the  lease  offered  In  evidence  was 
dated  Angnat  81,  19U>,  was  a  lapsus  linguae, 
fbr  there  Is  no  lease  of  that  dat^  and  the 
date  should  have  been  stated  to  be  October 
81, 1910. 

In  response  to  this  writ  of  certiorari  the 
clerk  of  the  dnmlt  conrt  has  certified  a  lease 
dated  October  31.  19ia  from  the  Pennsyl- 
vania Anthracite  Goal  Company  to  Pennsyl- 
vaida  Mining  Company,  whlcb  oubraced  the 
land  here  in  oneatlon,  together  with  other 
lands  and  miidng  rights,  and  waa  for  a  pe- 
riod of  ao  years,  which  Is  obviously  beyond 
the  date  of  the  expiration  of  this  Anderson 
lease  and  therefore  conveyed  aU  rights 
granted  by  that  original  lease. 

Moore,  Smith  &  Moore,  of  Little  Rock,  for 
appellant  J.  J.  Montgomery  and  Webb  Cov- 
ington, both  of  Clarksvllle,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  The  Important  and  controlling 
question  in  this  case  therefore  Is:  Which 
of  the  two  leases  dated  October  31, 1910,  was 
In  fact  offered  in  evidence,  the  one  contained 
in  the  bill  of  exceptions  or  the  one  certified 
by  the  clerk  In  response  to  the  writ  of  cer- 
tiorari? After  a  carefnl  study  of  the  evi- 
dence we  have  concloded  that,  while  the  call 
in  the  bill  of  exceptions  might  ordinarily 
Identic  either  writing,  the  one  in  fact  In- 
troduced is  the  one  sent  upon  certiorari.  We 
reach  that  conclusion  because  it  appears  to 
be  the  instrument  recorded  in 'Record  Book 
62  at  pages  274  to  277,  whereas  the  lease  In 
the  bill  of  exceptions  does  not  appear  to  hare 
been  recorded  at  alL. 

[2]  This  lease,  which  we  therefore  consid- 
er as  the  one  offered  in  evidence,  conveys  the 
whole  Interest  demised  In  the  Anderson  lease, 
and  It  Is  therefore  academic  to  consider  the 
difference  in  the  obligation  and  liability 
which  would  have  arisen  nnder  the  short- 


term  lease  as  compared  with  the  one  which 
extended  beyond  the  expiration  of  the  term 
of  the  original  Anderson  lease.  A  sufficient 
statement  of  the  law  for  the  purpose  of  this 
case  is  found  In  18  American  &  Eng.  Enc  of 
Law  &A  Ed.)  656-6S7,  where  It  was  said: 
"A  lessee  parting  with  his  Interest  In  the 
whole  of  the  leasehold  estate  for  the  balance 
of  his  term,  or  with  his  Interest  in  a  part  of 
the  demised  premises  for  the  entire  term, 
constitutes  an  assignment  or  assignment  pro 
tanto  of  the  lease,  and  the  person  to  whom 
such  an  Interest  Is  conveyed  becomes  an  as- 
signee of  the  term  with  all  the  rights  and 
liabilities  Incident  to  such  a  position.  It  Is 
immaterial  by  what  kind  of  an  instrument 
or  conveyance  the  term  la  so  disposed  of. 
Thus  the  grantee  or  nominal  lessee  becomes 
an  assignee  If  the  lessee  executes  a  quitclaim 
deed  of  his  rights  in  the  leasehold  estate,  or 
executes  an  Instrument  purporting  to  be  a 
lease  or  demise  of  the  premises  tor  the  bal- 
ance of  his  unexpired  term,  or  a  period  ex- 
ceeding his  term,  or  conveys  the  premises  in 
fee  simple.  To  constitute  an  assignment  the 
lessee  must,  however,  part  with  his  entire 
Interest  in  the  whole  or  a  part  of  the  prem- 


[8]  The  liahnity  of  the  assignee  of  a  lease 
l8  conceded  and  is  fixed  by  the  autiiozlties. 
and  the  Judgment  therefore  gainst  appel- 
lant for  the  royalty  on  the  coal  mined  by  It 
was  fuUy  antltoiized  and  la  ttierefore  af- 
firmed. 


HART  T.  LEQCIET7  et  aL 
(Supreme  Court  of  Arkansas.   Nov.  24,  1913.) 

1.  JUsnCBB  OT  THE  PXACB  (i  164*)— APPBAb- 

Pboceeding. 

Under  Kirby's  Dip.  {  4670,  providing  that, 
before  the  first  day  of  tiie  circuit  court  next 
after  the  appeal  shall  have  been  granted,  the 
justice  shall  file  his  transcript,  the  appellant 
must  see  that  it  is  done,  althongh  the  statute' 
imposes  the  duty  on  the  justice. 

[Ed.  Note.— For  other  cases,  see  Justicee  of 
th|  Peace,  Gent  Dig.  H  607-636;  Dec  INg.  { 

2.  Justices  or  the  Peace  ({  164*)— Appeax— 

Statutes. 

Kirby'a  Dig.  |  4670,  requiring  a  transcript 
of  an  appeal  from  the  justice  court  to  be  filed 
before  the  first  day  of  the  circuit  court  next 
after  appeal  granted,  while  directory,  cannot  be 
ignored,  and  the  appeal  must  be  dismissed  for 
failure  to  file  the  transcript  within  that  time, 
unless  the  appellant  shows  an  excuse  for  the 
delay. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  $|  607-636;  Dec  Dig.  { 
164.*] 

3.  JuerncES  or  the  Peace  ($  166*)— AffkaXt* 
Dismissal— Reinstatement. 

Where  the  circuit  court  dismissed  an  ap- 
peal from  a  justice  court,  it  may  at  the  same 
term  vacate  the  dismissal,  and  runstate  the  ap- 
peal for  good  excuse  shown. 

[Ed.  Note.— For  other  case%  see  Justices  of 
the  Peace,  CenL  Dig.  ||  638-646;  Dec  Dig.  { 
166.»] 


•Itor  otlm  BM—  see  same  tople  and  ■mUod  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rop'r  Indexes 
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Appeal  from  Circuit  Court,  Pnlaskl  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  H.  Lequleu  and  others  against 
Adolph  Hart  begun  In  Justice  court,  wliere 
Judgment  was  rendered  for  plaintiffs.  De- 
fendant's appeal  was  dismissed  by  the  circuit 
court,  and,  his  motion  to  reinstate  being 
overruled,  he  appeals.  Reversed  and  re- 
manded. 

This  was  an  action  brought  by  the  appel- 
lees in  the  court  of  a  Justice  of  the  peace  to 
enforce  a  laborer's  Uen  i^alnst  a  certain 
crop  of  vegetables  In  Uie  posseBslon  of  appel- 
lant On  December  20.  1912,  which  was  the 
return  day  of  the  sammons  and  attadmient, 
the  case  was  tried,  and  Judgment  rendered  in 
&Tor  of  app^leea  for  the  sum  of  f299.S0,  and 
the  attached  property  was  ordered  sold  in 
satisfaction  of  this  Judgment.  Appellant 
filed  an  affida^t  and  bond  for  an  appeal  on 
the  80th  day  of  December,  1912,  and  demand- 
ed a  transcript  of  the  case  from  the  Justice 
of  th9  peace,  and  paid  ttte  fee  tberefbr.  The 
transcript  was  not  filed  by  the  Justice  of  the 
peace  until  the  13th  day  of  March,  1918. 
This  was  ten  days  after  the  beginning  of  the 
first  term  of  tlie  court  after  the  trial  in  the 
Justice's  conrt,  and  Uie  appeal  was  dismissed 
on  the  day  the  transcript  was  filed.  In  ftict 
the  transcript  appears  to  have  been  filed  by 
app611eeB  on  that  day  for  the  pnriwBe  of 
making  this  motion,  and  enfordi^  the  Jnd^ 
ment  of  the  Justice  of  the  peace.  Appellant 
filed  a  motion  for  the  reinstatemmt  of  this 
appeal  on  the  mth  of  March,  1918,  which 
motion  contained  the  following  redtals: 
Hut  the  appeal  had  been  taken  in  apt  time, 
and  the  necessary  fees  paid  thertfor,  and  a 
proper  appeal  bond  executed  and  filed  with 
the  Jnatice  of  the  peace,  ^at  appellant  had 
called  several  times  at  the  office  of  the  Justice 
of  the  peace  to  procnve  the  transcript  for  fil- 
ing with  the  clerk  of  the  circnlt  court,  and 
had  been  repeatedly  told  that  the  transcript 
would  be  prepared  and  filed  on  or  before 
ttw  first  day  of  the  ensuing  Mardi  term  of 
the  PnlasU  circuit  court  That  the  last  visit 
to  the  Justice  of  the  peace  was  on  the  20th 
day  of  Febmary,  at  whldi  time  appellant 
was  again  informed  that  he  would  see  tluit 
the  transcript  was  filed  in  apt  time.  Tbe  mo- 
tion further  allcced  that  during  the  latter 
part  of  November  appellsnfs  mannfactniing 
plant  was  destroyed  by  fire,  and  that  owing 
to  the  Inaccuracy  of  his  records,  he  was 
forced  to  travel  over  considerable  territory 
to  procure  proper  Invmtorles  In  order  to 
adjnst  his  losses,  and  that  during  the  month 
of  Febmary  his  little  child  was  burned  to 
death  at  his  home,  and  that  since  that  time 
his  wife  had  been  suflB»ii^  with  nervous 
prostratloD,  and  required  his  constant  atten- 
tion, so  he  had  been  unable  to  look  after  his 
buslnet»  duties.  The  motion  to  rdnstate 
this  appeal  was  overruled  by  the  court  on 


the  12th  of  April,  and  the  order  of  the  court 
made  thereon  reads  as  follows:  "On  this 
day.  defendant's  motion  to  set  aside  the 
order  or  dismissal  heretofore  rendered  herein 
now  coming  on  to  be  heard,  same  is  snli- 
mltted  to  the  court,  after  argument  of  coun- 
sel, and  the  conrt,  being  well  and  sufficiently 
advised,  doth  overrule  said  motion,  on  the 
ground  that  the  court  has  no  Jurisdiction." 

Jones  &  Owens,  of  Little  Rock,  for  appel- 
lant Laurence  G.  Maloney,  of  Little  Rock, 
for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  Section  4670  of  Kirby's  Digest 
reads  as  follows:  "On  or  before  the  first 
day  of  the  circuit  court  next  after  the  ap- 
peal shall  have  been  allowed,  the  Justice 
shall  file  in  the  office  of  the  clerk  of  such 
court  a  transcript  of  all  ttte  entries  made 
in  his  docket  relating  to  the  cause,  together 
with  all  tbe  process  and  all  the  papers  re- 
lating to  such  suit" 

This  section  has  been  construed  in  several 
cases,  and  it  has  been  held  that  while  the 
statute  makes  it  Qie  duty  of  the  Justice  of 
the  peace  to  file  the  transcript  in  the  Clerk's 
office  within  tbe  time  prescribed,  it  is  never- 
theless incumbent  on  the  appelant  to  see 
that  this  is  done — that  he  must  prosecute  his 
appeaL  Hughes  v.  Wheat,  82  AriE.  292. 

[2]  That  case  holds  that,  although  the  pro- 
visions of  this  section  are  directory,  they 
cannot  be  Ignore,  and  oOier  cases  hold  that, 
where  the  transcript  is  not  filed  within  the 
time  Umited  by  the  law,  the  appeal  should  be 
dismissed  in  the  absence  of  a  satisfactory  vl- 
planatlon  of  this  failure.  ^It  is  the  dnty  of 
the  appellant  to  see  that  his  appeal  vras 
perfected  in  time,  and,  when  no  diligence  on 
his  part  was  shown,  nor  ennse  for  the  delay, 
the  anieal  ahoold  luiTe  been  dismissed,  or  the 
Judgment  of  the  JNistlce  of  Uie  peace  affirm- 
ed." Smith  V.  Altan,  81  Ark.  268;  McQehee 
v.  Carroll,  31  Ark,  600;  Wilson  v.  Starks, 
48  Ark.  78,  2  B.  W.  346;  Bates  t.  Mitchell, 
96  Ark.  606, 132  S.  W.  017. 

[t]  nie  conrt  did  not  undertake  to  pass 
upon  the  sufficiency  of  the  excuse  for  falling 
to  file  the  transcript,  but  dismissed  the  cause, 
as  stated  in  the  record,  for  t3ie  want  of 
Jurisdiction.  Tbla  was  error,  for  tb»  court 
had  the  Jurisdiction  to  set  aside  an  order 
of  disndssal  made  at  the  same  term  of  court 
McPherson  Consolidated  Casualty  Oo., 
161  8.  W.  288. 

We  do  not  know  the  courlfs  view  of  the 
suffldoK^  of  the  showing  for  the  rdnstate- 
ment  of  the  appeal  whea  considered  upon  Its 
merits,  and  we  will  not  tiierefbre,  nndertake 
to  pass  upon  that  question. 

The  Judgment  will  be  reversed,  and  the 
cause'  remanded,  with  directions  to  the  conrt 
below  to  pass  upon  tbe  motion  to  reinstate 
the  appeal  upon  ite  merits. 
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ALLEN  T.  LOUISTILLig  ft  M.  B.  CO-t 
(Court  of  Appeah  <tf  Kentacky^   Dec.  11, 

JUDOUENT   (I  715*>— CONCLTJBlVKMBflS— lD«W- 

TTTT  OP  Issues. 

Where  a  railroad's  action  to  recover  for 
UDdercharges  of  freigjit,  decided  against  the 
company,  was  reversed  on  appeal,  and  the  road 
held  entitled  to  recover,  and  the  Bhipj>er  then 
paid  an  amoont  in  settlement,  such  judgment 
was  a  bar  to  the  shipper's  sabseqnent  suit  to 
recovw  die  amount  paid  on  the  groond  that 
the  company  had  fraudulently  furnished  him 
the  lower  rate  intending  to  indnce  him  to  man- 
u^cture  lumber  and  ship  over  its  road  and 
then  exact  the  higher  lawful  rate. 

[Ed.  Kote.— For  other  cases,  see  JadgmenL 
Cent.  Dig.  H  1244-1346;   Dec.  Dig.  {  715.*] 

Appeal  from  Circuit  Court,  Allen  County. 

Action  by  J.  W.  AUen  against  tlie  Louisville 
A  Nashville  Ballroad  Company.  Judgment 
for  d^endant,  and  plaintiff  appeaK  AI- 
flrmed. 

Bn(U>iim  &  Basliam,  of  Bowllns  Green, 
and  O.  M.  Hlnlftn,  of  Scottsrllle,  for  appel- 
lant Benjamin  D.  Warfield,  of  Lonlavllle, 
Goad  &  Oliver,  of  ScottsrUle^  and  Cliarles 
H.  Mbonnan,  <tf  LonlsvlUe,  for  iQipelle& 

OABROLL,  X  In  1912  the  appellee  herein 
tmnvht  salt  against  the  appelant  In  the  Al- 
len drcnlt  court  to  recover  him  {782 
aU^ed  to  be  due  It  on  account  of  nnder- 
fdmrges  made  by  It  to  taUn  In  a  shipment  of 
fr^bt  The  lower  court  decided  tills  case 
against  the  railroad  company,  and,  npon  ap- 
peal to  this  oonrt,  we  reversed  the  Judgment 
of'the  lower  court,  holding  that  the  railroad 
company  was  entitled  to  recover  the  amount 
sued  for.  See  opinion  In  1S2  Ky.  146.  153 
8.  W.  198.  Afterwards  Allen.  In  settiement 
of  that  cas^  iMtld  to  the  railroad  company 
9962.44.  and  thereupon  brought  this  suit, 
seeking  to  recover  from  the  Louisville  & 
Nashville  Ballroad  Company  the  amount  so 
paid.  The  lower  court  dismissed  his  peti- 
tion, and  be  appeals. 

In  his  pettUott  he  averred  in  substance 
that  the  railroad  company  purposely  conceal- 
ed from  tatm  the  freight  rate  that  he  should 
have  been  charged  for  the  shipments  he  was 
about  to  make  and,  for  the  purpose  of  in- 
ducing him  to  pnrchase  and  manufocture  a 
lot  of  timber  to  be  shipped  over  its  line, 
fnndAed  to  him  a  freight  rate  less  than  the 
rate  that  should  have  beat  charged,  and 
that,  acting  npon  the  Information  as  to  what 
the  fright  rate  would  be,  he  purchased  and 
manntactured  a  lot  of  timber  and  shipped  It 
over  the  road  of  the  company,  paying  there- 
for the  rates  it  had  represented  to  him 
would  be  charged. 

The  right  of  recovery  in  this  action  is 
baaed  on  the  ground  that  the  company  de- 
ceived the  plaintiff  by  representing  that  the 
fright  charges  would  be  a  spedfled  sum.  on 
the  fsith  of  which  representation  he  was  in- 
duced to  pnrchase  the  lumber,  manufacture 


tiie  timbw,  and  ship  It  over  tiie  road  of  the 
company;  tiiat  he  would  not  have  purchased 
or  manufactured  the  timber  or  have  paid 
out  in  the  purchase  and  manufacture  the 
sums  he  did,  had  he  known  that  he  would 
be  required  to  pay  a  largw  freight  rate  than 
the  rate  that  was  agreed  on  before  he  pur- 
chased or  manufactured  It  In  other  words, 
the  substance  of  the  charge  Is  tiiat  the  com- 
pany, with  tiie  ftnudulent  purpose  of  induc- 
ing him  to  purchase  and  manufacture  the 
tlmlwr  and  ship  It  over  its  Une  of  road,  in 
order  that  It  might  receive  the  Chaqcee  for 
transpOTtetlon,  furnished  to  him  a  rate  lhat 
It  knew  was  less  than  it  had  the  ri^t  to 
exact,  and  did  this  with  the  purpose  and  ex- 
pectation ot  subsequentiT  requiring  him  to 
pay  the  lawful  rate. 

It  seems  to  us  tiut  the  appellantfs  right 
to  recover  In  tills  case  is  oonclnalvely  barred 
by  the  opinion  of  this  court  heretofore  re- 
ferred to.  If  the  appellant  in  this  action 
should  be  allowed  to  recover  back  the 
amount  he  was  required  to  pay  In  the  other 
cas^  the  result  would  be  precisely  the  same 
as  If  he  had  succeeded  In  the  otiwr  case. 
Whatever  right  the  appellant  may  have  had 
to  obtain  the  relief  here  sought  Is  concluded 
adversely  to  him  by  the  former  opinion  of 
this  court 

Wherefore  the  Judgment  is  affirmed. 


TAYLOR  et  al.  v.  RINET  et  aL 
(Court  of  Appeals  of  Kentucky.   Dec  11, 1013.) 

1.  CoDimu  a  110*)  —  Powns  of  Fiscal 

Court. 

If  the  fiscal  court  could  employ  an  account- 
ant for  InvestiKating  the  affairs  of  county  of- 
ficers, they  could,  in  their  discretion,  accept  the 
proposal  of  the  particular  bidder  for  the  work 
who.  in  their  judgment,  was  best  qualified, 
though  his  hid  was  higher  than  that  of  others ; 
the  fiscal  court  having  a  large  discretion  in 
■ucb  matters,  which  will  not  ordinarily  be  con- 
trolled by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  S  187 ;  Dec  Dig.  |  lie.*] 

2.  COUNTUS  (I  160*)— CONTBACTS  BT  FiSCAL 
COUET— Adthobitt— Appbophiation. 

Though  there  was  no  tax  levy  for  that  pur- 
pose, the  fiscal  court  could  order  the  amount  of 
a  contract  made  by  it  for  services  to  be  paid 
out  of  the  general  fund  of  the  county,  which 
presumably  consisto  of  the  surplus  remaining 
ntnn  fnnds  appropriated  for  other  purposes. 

[Ed.  Note.— For  other  cases,  see  Counties 
GoiL  Dig.  1  219;  Dee.  Dig.  S  160.*1 

3.  Counties  (|  IIS*)  —  Fowsita  or  Fiscal 

GOUBT. 

The  fiscal  court  has  only  limited  jurisdic- 
tion, and  can  do  only  such  things  as  the  statute 
permits. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent  Dig.  H  174-180;  Dec  Dig.  |  lift.*] 

4.  Counties  (J  113*)  —  Powebh  of  Fiscal 

COUBT— Co  NTEACT8. 

Ky.  St.  t  1840,  giving  the  fiscal  court  Juris- 
diction "to  regulate  and  control  the  fiscal  af- 
fairs and  property  of  the  county,"  authorized  It 
to  contract  for  the  employment  of  an  accountant 


•For  other  cases  as*  stme  topto  and  secUon  NDHBSR  la  Dw.  Dig.  A  Am.  Dig.  Kay-Ne.  Sartea  a  Rep'r  Indarn 

t  Rehearing  danM  January  IE,  UM. 
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tor  the  purpose  of  InvcstlgatiDg  th«  affain  of 
county  officers, 

[lEH.  Note. — For  other  casea,  see  Conntiea, 
Cent  Dig.  li  174-180;  Dec.  Dig.  !  113.*] 

Appeal  from  Qrciiit  Court,  Daviess  Coun- 
ty. 

Action  by  George  M.  Taylor  and  others 
against  W.  O.  Biney  and  others.  From  a 
Jadgment  fjiam^ffring  the  petition^  plalntUTa 
appeaL  AfiBrmed. 

George  W.  J0II7  and  L.  P.  Tanner,  both 
of  Owensboro,  for  appellants.  C.  H.  Finn, 
Go.  Atty.,  and  B.  W.  Sladc,  Miller,  Sandldge 
ft  HaUn,  B.  A.  Bffller,  and  La  Vega  Clements, 
all  of  Owensboro,  for  ajtpelleeB. 

CARROLL,  J.  This  suit  was  brought  by 
the  appellant  taxpayers  against  the  members 
of  the  fiscal  court  of  Daviess  county  to  en- 
join them  from  paying  T.  A.  Pedley,  an  ac- 
countant who  had  tteen  employed  by  the  fis- 
cal court  for  the  purpose  of  Investigating 
the  affairs  of  the  various  county  officers. 
The  lower  court  dismissed  the  petition,  and 
the  taxpayers  have  appealed. 

It  appears  from  the  petition  that  several 
accountants  presented  bids  to  do  the  work 
In  answer  to  proposals  solicited  by  the  court, 
and  that  the  price  at  which  some  of  these 
bidders  offered  to  do  the  work  was  a  good 
deal  less  than  the  offer  made  bjr  Pedl^, 
whose  bid  was  accepted. 

[1  ]  If  the  fiscal  court  bad  the  right  to  em- 
ploy on  accountant  for  the  pur[>ose  stated, 
they  had  the  right  to  exercise  a  sound  dis- 
cretion In  making  the  employment,  and  to 
accept  the  proposal  of  that  bidder  who,  In 
their  Judgment,  was  best  qualified  to  execute 
the  work  in  a  satisfactory  manner,  although 
his  bid  might  be  higher  than  the  bids  of 
other  accountants.  Necessarily  In  matters 
like  this  the  fiscal  court  is  Invested  with  a 
large  measure  of  discretion,  and  under  ordi- 
nary drcumstauces  this  discretion  will  not 
be  controlled  by  the  courts,  as  It  Is  to  be 
presumed  that  the  fiscal  court  will  act  In  the 
discharge  of  matters  under  Its  care  In  such 
a  manner  as  to  best  conserve  the  interests 
of  the  county. 

[2]  It  is  further  Insisted  that  no  tax  had 
been  levied  to  pay  the  amount  the  contract 
with  Pedley  called  for,  and  therefore  the 
court  was  without  authority  to  enter  into  the 
contract  of  employment,  as  it  could  not  ex- 
pend In  this  business  money  raised  by  tax- 
ation under  levies  made  for  other  purposes. 
But  the  order  of  the  fiscal  court  shows  that 
the  appropriation  necessary  to  pay  Pedley 
for  his  work  was  appropriated  out  of  the 
"general  fund"  of  the  county,  which  fund 
we  presume  consists  of  a  surplus  left  remain- 
ing from  funds  appropriated  for  other  pur- 
poses after  the  purpose  for  which  the  fund 
was  appropriated  had  been  satisfied.  Whal- 
ey  V.  Com..  110  Ky.  154,  61  S.  W.  35. 

[3,4]  The  principal  question  In  the  case 


relates  to  the  power  of  the  fiscal  court  ta 
make  the  employment  We  have  written  in 
a  number  of  cases  that  the  fiscal  court  is 
a  court  of  limited  jurisdiction,  and  Is  only 
authorized  to  do  such  things  as  the  statute 
permits  or  directs  it  to  do.  Woodruff  t. 
Shea,  152  Ky.  657,  153  S.  W.  1005,  and 
cases  therein  dted.  And  so  we  must  look 
to  the  statute  for  the  purpose  of  ascer- 
taining If  the  fiscal  court  had  authority 
to  employ  an  accountant  for  the  purpose 
stated.  In  section  1840,  defining  the  Ju- 
risdiction of  the  fiscal  court,  it  is  provid- 
ed among  other  things,  that  It  shall  have 
Jurisdiction  "to  regulate  and  control  the 
fiscal  affairs  and  property  of  the  county," 
and  it  seems  to  us  that  this  right  carries 
with  it  by  hecessary  Implication  the  author- 
ity to  examine  and  investigate  the  books,  and 
accoants,  and  records  of  the  various  officers, 
agents,  and  employes  of  the  county  who  have 
the  control  of  or  who  are  charged  with  the 
collection  or  expenditure  of  the  funds  of  the 
county  arising  from  taxation  or  any  other 
source.  It  might  be  deemed  wise  and  expe- 
dient by  the  fiscal  court  to  investigate  the  af- 
fairs of  one  or  more  of  these  officers,  agents, 
or  employ&s  of  the  county,  and  this  investi- 
gation, of  course^  the  fiscal  ooart  could  not 
make  without  employing  some  competent 
person. 

The  fiscal  court  Is  charged  by  the  statute 
with  the  duty  of  looking  after  the  fiscal  af- 
fairs of  the  county,  and  this  puts  upon  it 
the  responsibility  tbat  attaches  to  any  other 
business  body,  and,  if  It  could  not,  when 
the  occasion  seemed  to  demand  it  have  -an 
Investigation  made  of  the  books,  and  ac- 
counts, and  records  of  any  one  or  more  of 
the  officers,  agents,  or  employes  of  the  coun- 
ty who  have  the  control  of  or  right  to  receive 
or  pay  out  the  funds  of  the  county,  the  court 
could  not,  in  any  proper  manner,  perform  the 
duty  required  of  it  in  the  management  of 
the  fiscal  affairs  of  the  county.  There  is 
scarcely  a  business  Institution  In  the  state 
of  any  magnitude  that  does  not  have  its 
books  examined  by  some  skilled  accountant, 
and  there  are  many  good  reasons  why  the 
fiscal  court  should  be  permitted  to  exercise 
this  character  of  supervision  over  the  per- 
sons charged  with  the  collection  or  exjfeaiBi- 
ture  of  the  public  funds. 

We  think  the  Judgment  of  the  lower  coort 
waa  correct  and  It  la  affirmed. 


GOTT  T.  BEBEA  COLLEGE  et  aL 
(Court  of  Appeals  of  Kentucky.   Dec.  11, 1913^ 
1.  TOBTS  (§  1*)  —  IlTJTTBXOm  OOHSBqUXNCE: 

rsoM  Lawful  Act. 

One  Is  not  liable  tor  Isjurlons  oouaequences 
incidental  to  the  pertonnance  <tf  a  lawful  act 
in  a  proper  manner. 

[Ed.  Note.— For  other  coses,  see  Torts,  Cent. 
Dig.  Si  1,8.  6;  Dec.Dig.il.*] 
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2.  GoiXEaSB  ASD  TTritosities  (I  9*)--OoK- 

TBoi.  aw  SruDEKTs—AimioBXTr. 

College  authorities  stand  in  loco  parentiB 
as  to  the  mental  trainins  and  physical  and 
moral  welfare  of  popils  and  may  in  their  dlecre- 
tion  make  any  regnlatioiia  for  their  gorernment 
wUch  a  parent  could  make  tor  the  uune  par- 
poee.  without  interference  from  the  courts, 
unless  the  regulations  an  onlawfol  or  against 
poblic  policy. 

[Ed.  Note^— Fw  othar  etatm.  see  Colleges  and 
Universities,  Cent  Dig.  H  !»-28;  Dec  Dig. 

i  9.*] 

8.  Cozxson  AHD  UNiTEBsran  Q  9*)— Bsa- 

uxATioN  OT  Students. 

A  college  may  prescribe  requirementa  for 
the  admission  of  students  and  rules  of  con- 
duct govemiDg  them,  unleie  it  is  supported  in 
whole  or  part  by  public  appropriations,  when 
its  power  of  regulation  is  somethat  more  re- 
stricted, and  a  student  entering  college  impliedly 
agrees  to  conform  to  such  nuefl. 

(Ed.  Note^For  otliv  eases,  see  Colkgea  and 
Universities,  Gent.  Dig.  U  2S-28;  De&  Dig.  I 
»-•] 

4.  Schools  and  School  Dxstbicts  ({  169*>— 
BEOULATION8— Conduct  of  Studbnts. 

Except  as  to  the  parental  right  of  control, 
the  power  of  school  aotboritiea  over  pupils  ex- 
tends to  all  acta  detrimental  to  the  best  inter- 
est of  the  school,  whether  committed  in  school 
hours  or  after  vie  pupil's  return  home. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  |  341 ;  Dec.  Dig. 

5.  COLX«OB8  ARD  UHITIBSITnS  (|  9*)— OOT- 
KBRUKHT  OF  STUDENTS— VaLIDITT  OF  RKOU- 

lations — Eating  Bouse  Rules. 

Berea  CoUege,  whose  students  were  largely 
Immature  and  Inexperienced  counb?  youths, 
and  which  itself  provided  board  and  lodging  for 
a  nominal  cliarge  and  gave  the  students  op- 
portunity to  earn  their  way  through  school, 
etc.,  could  under  its  charter,  empowering  the 
board  of  trustees  to  make  such  legal  by-laws 
as  were  necessary  to  promote  its  interest,  pro- 
hibit students  from  entering  eating  houses  and 
amusement  places  in  the  town,  not  controlled 
by  the  college,  on  pain  of  dismissal. 

ISd.  Note.— For  other  cases,  see  Colleges  and 
UniveiattiM,  Cent  Dig.  U  W~28i  Dec.  Dig. 
i  »-•] 

8l  Oollkocs  ARB  UitrreBSmBS  (|  9*>--Tovrs 
0t  10*>— Reoulatiom  of  Students— Pebbonb 
Entitled  to  Object. 

Even  if  a  rule  of  a  coUege,  prohibiting  Its 
■todents  from  entaing  eatituc  houses  in  the 
town*  not  controlled  by  the  college,  under  pain 
of  dismissal,  was  unreasonable,  one  who  ran  a 
restaurant  near  the  campus,  which  was  largely 
patronised  by  students,  but  who  had  no  chil- 
dren in  the  school,  oonld  not  object  to  such 
rule. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Dniversities.  Ceot.  Dig.  {{  23-2S;  Dec.  Dig. 
■f        Torts,  Gent  Dig.  |  10;  Dec.  Dig.  |  10.*] 

Appeal  from  Circnit  Court,  Madison  County. 

Action  by  J.  S.  Gott  against  the  Berea 
College  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeala  Affirmed. 

J.  A.  SulllTan,  of  Btchmond,  S.  Manner 
Wallace,  of  St  Lonls,  Ma,  and  John  Noland, 
of  Bidunond,  for  appellant  Bnmam  &  Bnr- 
ziam,  of  Blcbmond,  for  appellees. 

NUNN,  J.  The  appelhut,  J.  S.  Oott,  about 
the  1st  of  Septonber,  1911,  purchaaed  and 
was  condncting  a  restaurant  in  Berea,  Ky., 


across  the  street  from  the  premises  of 
Berea  Ccdl^e.  A  reatanrant  liad  been  con- 
ducted in  this  same  place  for  quite  a  long 
wbile  br  the  party  from  whom  Gott  por- 
cbased.  For  many  years  It  has  been  the 
practice  of  the  Kovemlns  anthtortties  of 
Berea.  CoUege  to  distribute  amoo?  the  stu- 
dents at  the  beginning  of  each  scholastic  year 
a  pamphlet  entitled  "Students  Manual,"  con- 
taining the  rules  and  r^nilattons  of  the 
college  for  the  government  of  the  student 
body.  Subsection  3  of  this  manual,  under 
the  heading  "Forbidden  Places,"  enjoined 
the  students  from  entering  any  "place  of  ill 
repute,  liquor  saloons,  gambling  houses,"  etc 
During  the  ]^11  summer  vacatton,  the  facul- 
ty, pursuant  to  their  usual  practice  of  re- 
vising the  rules,  added  another  clause  to  this 
rule  as  to  forbidden  places,  and  the  rule  was 
announced  to  the  student  body  at  cha[>el 
exercise  on  the  first  day  of  the  fall  term, 
which  b^n  September  11th.  The  new  rule 
is  ss  follows:  "(b)  Eating  bouses  and  places 
of  amusement  in  Berea,  not  controlled  by  the 
college,  must  not  be  entered  by  students  on 
pain  of  Immediate  dismission.  The  institu- 
tion provides  for  the  recreation  of  its  stu- 
dents, and  ample  acdbmmodation  for  meals 
and  refreshment,  and  cannot  permit  outside 
parties  to  solicit  student  patronage  for  gain." 

Appellant's  restaurant  was  located  and 
conducted  mainly  for  the  profits  arising  from 
student  patronage.  During  the  first  few 
days  after  the  publication  of  this  rule,  two  or 
three  students  were  expelled  for  its  viola- 
tion, so  that  the  making  of  the  rule  and  its 
enforcement  had  the  effect  of  very  materially 
Injuring,  if  not  absolutely  ruining,  appel- 
lant's business  because  the  studratta  were 
afraid  to  further  patronize  It 

On  the  20th  day  of  September  appellant 
instituted  this  action  In  equity  and  pro- 
cured a  temporary  restraining  order  and  in- 
junction against  the  enforcement  of  the  rule 
above  quoted,  and  charging  that  the  college 
and  its  officers  unlawfully  and  maliciously 
conspired  to  injure  his  business  by  adopting 
a  rule  forbidding  students  entering  eating 
housea  For  this  he  claimed  damages  In  the 
sum  of  $500.  By  amended  petitions  he  al- 
lied that  in  pursuance  of  such  conspiracy 
the  coUege  officers  had  uttered  alanderoos 
remarks  concernii^  him  and  his  buainess  and 
increased  his  prayer  for  damages  to  f2,000. 
The  slanderous  remarks  were  alleged  to  have 
been  spoken  at  chapel  and  other  public  exer- 
cises to  the  studoit  body  aa  a  reason  for  the 
role,  and  were  to  the  effect  that  aK>ellant 
was  a  bqattasKBr,  and  upon  more  than  one 
occa^on  had  been  charged  and  convicted  of 
illegally  selling  whisky.  Bema  College  an- 
swered and  denied  that  any  slanderous  re^ 
marks  had  been  made  aa  to  appellant,  or 
that  th^  had  conspired  maUdouidy  or  oth- 
erwise, or  that  the  rule  adopted  was  ^ther 
unlawful  or  unreasonable.    In  the  second 
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paragraph  the  coll^  'afflrmatlTely  set  forth 
that  it  Is  a  private  (Incorporated)  institution 
of  learning,  supported  wholly  by  private 
donations  and  Its  endowment  and  such  fees 
as  it  collects  from  students  or  parents  of 
students  who  desire  to  become  affiliated  with 
said  Institution  and  abide  by  and  conform  to 
the  rules  and  regulations  provided  by  the 
governing  authorltleB  of  the  college  for  the 
•  conduct  of  the  students ;  that  every  student 
upon  entering  said  institution  agrees,  upon 
pain  of  dismissal,  to  conform  to  such  rules 
and  regulations  as  may  be  from  time  to  time 
promu^ted;  that  the  institution  aims  to 
furnish  an  education  to  Inexperienced  coun- 
try, mountain  boys  and  girls  pf  very  little 
means  at  the  lowest  possible  cost ;  that  prac- 
tically all  of  the  students  are  from  rural 
districts  and  unused  to  the  ways  of  even  a 
village  the  size  of  Berea;  and  that  they  are 
of  very  limited  means.  It  is  further  alleged 
that  they  have  been  compelled  from  time  to 
time  to  pass  roles  tending  to  prevent  students 
from  wasting  their  time  and  money  and  to 
keep  them  wholly  occupied  in  study;  that 
some  of  the  rules  prohibit  die  doing  of  things 
not  in  themselves  wrong  or  unlawful,  bat 
which  the  governing  authorities  have  found 
and  believe  detrimental  to  the  best  Interest 
of  the  college  and  the  student  body.  For  these 
reasons  the  rule  In  auestlon  was  adopted,  but 
they  say  at  the  time  that  they  had  no  knowl- 
edge that  the  plaintifF  owned  or  was  about  to 
acquire  a  restaurant,  and  that  the  rule  was 
In  no  way  directed  at  the  plaintiff.  Upon  mo- 
tion the  restraining  order  was  dissolved,  but, 
on  account  of  allegations  changing  slander- 
ous remarks,  the  lower  court  overruled  de- 
murrer to  the  petition.  After  fiUng  of  the 
answer,  proof  was  heard,  the  case  submitted 
and  tried  by  the  court  with  the  result  that 
the  petition  was  dismiBsed,  and  Gott  appeals 
to  this  court 

Passing  the  qnestlon  as  to  whether  an  ordi- 
nary action  can  be  Joined  with  an  equitable 
action  for  restraining  order,  there  being  no 
objection  to  it  Ih  the  lower  court,  it  Is  suffix 
dent  to  say  that  on  the  question  of  uttering 
the  slanderous  words  Issue  was  Joined,  and 
the  case  submitted  to  the  court  without  the 
intervention  of  a  Jury,  and  we  are  disposed 
to  accept  its  finding  against  Gott  since  It  Is 
supported  by  sufficient  evidence.  The  larger 
question,  and  the  one  we  are  called  here  to 
pass  upon,  is  whether  the  rule  forbidding 
students  entering  eating  houses  was  a  rea- 
sonable one  and  within  the  imwer  of  the 
college  anthorltles  to  enact,  and  the  further 
question  whether,  in  that  event,  appellant 
Oott  will  be  heard  to  complain.  That  the 
enforcement  of  the  mle  worked  a  great  in- 
Jury  to  Gott's  restaurant  business  cannot 
well  be  denied ;  but,  unless  he  can  show  that 
the  college  authorities  have  been  guilty  of  a 
breach  of  some  1^1  duty  which  they  owe  to 
him,  he  has  no  cause  of  action  against  tbem 
for  the  Injory. 

[1]  One  has  no  right  of  action  against  a 


merchant  for  refusal  to  sell  goods,  nor  will 
an  action  lie,  unless  such  means  are  used  as 
of  themselves  constitute  a  breach  of  legal 
duty,  for  inducing  or  causing  persons  not 
to  trade,  deal,  or  contract  with  another;  and 
it  Is  a  well-established  practice  that,  when  a 
lawful  act  Is  performed  In  the  proper  man- 
ner, the  party  performing  it  is  not  liable  for 
mere  Incidental  consequences  injuriously  re- 
sulting from  It  to  another.  88  Gyc:  n).  418- 
423. 

[t]  College  anthorltles  stand  in  loco  par- 
entis concerning  the  physical  and  moral  wel- 
fare and  mental  training  of  the  pupils,  and 
we  are  unable  to  see  why,  to  that  end,  they 
may  not  make  any  mle  or  regulation  for  the 
government  or  betterment  of  their  pupils 
that  a  parent  could  for  the  same  purpose. 
Whether  the  rules  or  regulations  are  wise  or 
th^r  alms  worthy  is  a  matter  left  solely  to 
the  discretion  of  the  anthorltles  or  parents, 
as  the  case  may  be,  and,  In  the  exercise 
of  that  discretion,  the  courts  are  not  dis- 
posed to  Interfere,  unless  the  rales  and  aims 
are  unlawful  or  against  public  policy.  Sec- 
tion 881  of  the  Kentucky  Statutes,  applicable 
to  corporations  of  this  character,  provides 
that  they  may  "adopt  such  rules  for  their 
government  and  operation,  not  inconsistent 
with  law,  as  the  directors,  trustees,  or  man- 
agers may  deem  proper."  The  corporate 
charter  of  Berea  College  empowers  the  board 
of  trustees  to  "make  such  by-laws  as  it  nuy 
deem  necessary  to  promote  the  interest  of  the 
institution,  not  in  violation  of  any  laws  of 
the  state  or  the  United  States."  This  refer- 
ence to  the  college  powers  shows  that  its 
authorities  have  a  large  discretion,  and  they 
are  similar  to  the  charter  and  corporate 
rights  under  which  colleges  and  such  Institu- 
tions are  generally  conducted. 

[3]  Having  in  mind  such  powers,  the 
courts  have  without  exception  hel^  to  the 
rule  which  is  well  settled  in  7  Cyc.  288:  "A 
college  or  university  may  prescribe  require- 
ments for  admission  and  rules  for  the  con- 
duct of  its  students,  and  one  who  enters  u  a 
student  Impliedly  agrees  to  conform  to  such 
rules  of  government"  The  only  limit  iQion 
this  rule  is  as  to  institutions  supported  in 
whole  or  in  part  by  am?roprlatlons  from  the 
public  treasury.  In  such  cases  their  rules 
are  viewed  somewhat  more  critically;  but, 
since  this  Is  a  private  institution.  It  la  un- 
necessary to  notice  further  the  distinction. 

[4]  A  further  consideration  of  the  power 
of  school  boards  Is  found  in  Mechem  on  Pub- 
lic Officers,  8  730,  from  which  we  quote: 
"There  is  no  question  that  the  power  of 
school  authorities  over  pupils  Is  not  confined 
to  schoolroom  or  grounds,  but  to  extend  to 
all  acts  of  pui^ls  which  are  detrimental  to 
the  good  order  and  best  interest  of  the  school, 
whether  committed  in  school  hours,  or  while 
the  pupil  is  on  his  way  to  or  from  school,  or 
after  he  has  returned  home."  Of  coarse  this 
mle  is  not  intended  t<^  nor  will  it  be  per^ 
mitted  to,  Interfere  with  parental  control  of 
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children  Id  tile  home,  unless  the  acts  fortjld- 
den  EteterlaUy  affect  the  conduct  and  disci- 
pline at  tbe  Bcbool. 

[S]  There  Is  nothing  in  the  case  to  shov 
that  the  collet  had  any  contract*  bnsineN, 
or  other  direct  relattona  with  the  appellant 
They  owed  him  no  spedal  duty ;  and.  while 
he  may  have  suffered  an  injury,  yet  he  does 
not  show  that  the  college  is  a  wroi^doer  in 
a  1^1  or  any  sense.  Kor  does  he  show  that 
In  oiacttng  the  rule  th^  did  It  unlawfully, 
or  that  they  exceeded  Quit  power,  or  that 
then  was  any  conspiracy  to  do  anything  un- 
lawfoL  Thdr  Tight  to  enact  the  rule  conies 
well  within  their  <diarter  prorislon,  and  that 
it  was  a  reasonable  rule  cannot  be  very  well 
disputed.  Aaminitig  that  there  were  no  oth- 
er outside  eating  houses  in  Berea,  and  that 
there  never  had  been  a  dlsordeiiy  one,  or  (me 
in  which  Intoxicating  liquors  had  been  sold, 
still  it  would  not  be  an  unreasonable  rule 
forbidding  students  entering  or  patronising 
aroellant's  establishment  In  tbe  first  place, 
tiie  college  offers  an  education  to  ttie  poorest, 
and  und»takes  to  otter  them  the  means  oC  a 
UTelihood  within  the  instltation  while  they 
are  pursning  their  studies,  and  at  tbe  same 
time  proTides  board  and  lodging  for  a  nomi- 
nal charge.  Whatever  profit  was  derived 
served  to  atlll  further  reduce  expenses  charg- 
ed against  Oie  poBiL  It  stands  to  reason 
that  when  the  plans  of  the  institnti<Hi  are  so 
prepared,,  and  the  snpixirt  and  maintenance 
of  the  students  are  so  ordered,  Hum  must  be 
the  fullest  co-operation  on  the  part  of  all 
the  studoits,  otherwise  there  will  be  disap- 
pointment U  not  failure,  in  the  project  It  is 
also  a  matter  of  common  knowledge  tliat  om 
of  tbe  chief  dreads  of  college  authorlttes  la 
the  ontbreafc  of  an  epidemic  and  against 
which  they  should  take  the  utmost  precau- 
tion. Tbeee  precautions,  however,  may  whol- 
ly tell  if  students  carelessly  or  Indiscrimi- 
nately visit  or  patronise  public  or  unsanitary 
eating  faousea  Too  often  thwe  operating 
such  places  are  ignorant  of,  or  indifferent  to, 
even  the  simplest  sanitary  requirements.  As 
a  safeguard  against  disease  infection  from 
this  source,  there  is  soflBcioit  reason  for  the 
promulgation  of  the  rule  complained  of. 

[I]  But  even  if  it  mlt^t  be  conceded  that 
the  rule  was  an  unreasonable  on^  still  ap- 
pellant Gott  Js  In  no  position  to  conq)laln. 
He  was  not  a  stndoit  luw  Is  it  shown  that 
he  had  any  children  as  students  In  the  cOl- 
legfc  The  rule  was  directed  to  and  Intoid- 
ed  to  control  coily  the  rtudent  body.  Vot 
the  purposes  of  this  case  the  school,  its  of- 
ficers and  studrats,  are  a  l^;al  entity,  as 
rnndi  so  as  any  family,  and,'  like  a  Ather 
may  direct  his  children,  those  in  cha^e  of 
boarding  schools  are  well  within  th^  rights 
and  powm  when  they  direct  their  students 
what  to  eat  and  where  they  may  get  it 
where  th^  may  go,  and  what  forms  of 
amusement  are  forbidden.  A  case  very  sim- 
ilar and  often  quoted  Is  that  of  People  v. 
Whoaton  Coaege,  40  UL  IfiO.  It  Ulustntes 


the  principles  here  announced  so  vrell  that 
we  quote  with  approval  the  following  from 
it:  "Wbeaton  College  Is  an  Incorporated  in- 
stltntion,  resting  upon  private  endowments, 
deriving  no  aid  whatever  from  the  state  or 
from  taxation.  Ita  charter  gives  the  trus- 
tees and  faculty  power  to  adopt  and  en- 
force such  roles  as  may  t>e  deemed  expedient 
in  the  government  of  the  institution^  a  power 
which  th^  would  have  possessed  without 
such  express  grant  because  incident  to  the 
very  object  of  their  incorporation  and  indls- 
poisable  to  the  successful  management  of 
the  college.  Among  the  rules  they  have 
deemed  It  expedient  to  adopt  is  one  forbid- 
ding students  to  become  a  member  of  secret 
sodeUes.  We  perc^ve  nothing  unreason- 
able In  the  rule  itselt  tAnce  all  persons  fftmll- 
lar  with  college  Ufto  know  tiiat  the  tenden<7 
of  secret  societies  is  to  wit^idraw  stud^ts  to 
some  extent  from  the  control  of  the  faculty 
and  to  Impair  the  discipline  of  the  Institu- 
tion. Such  may  not  always  be  the  effect 
but  such  Is  their  goural  tendcou^.  But, 
wheOier  the  rule  be  Judldous  or  not  It  vio- 
lates neither  good  morals  nor  the  laws  of 
the  land  and  is  therefore  clearly  within  the 
power  of  the  college  authorities  to  make  and 
enforce.  A  discretionary  power  has  beoi 
givm  them  to  regulate  the  discipline  of  their 
college  In  eatSk  manner  as  they  dean  prop- 
er; and,  so  long  as  their  rules  violate  neither 
divine  nor  human  law,  we  have  no  more  au- 
thority to  interfere  than  we  have  to  control 
the  domestic  discipline  of  a  father  in  his 
family.  It  is  urged  that  the  Good  Templan 
are  a  society  established  for  the  promotion 
of  tnnpennoe  and  Incorporated  by  Uie  Legls- 
latun  and  that  any  citizen  has  a  right  to 
Join  it  We  do  not  doubt  the  ben^omt  ob- 
ject of  the  society,  and  we  admit  that  any 
dtlsen  has  the  right  to  Join  it  If  the  socie- 
ty consent  But  thUi  right  is  not  of  so  high 
and  solonn  a  charactw  that  it  cannot  be 
surrendered,  and  the  son  of  the  relator  did 
voluntarily  surrrader  it  when  he  t>ecame  a 
student  of  Wheaton  College  for  he  knew,  or 
must  be  taken  to  have  known,  that  by  the 
roles  of  the  Instltotlon  which  he  was  volim- 
tarHy  entering  he  would  be  precluded  frcnn 
Joining  any  secret  sodety.  When  it  la  said 
that  a  person  has  a  legal  right  to  do  certain 
things,  all  that  the  phrase  means  is  that  the 
law  does  not  forbid  these  things  being  done. 
It  does  not  nuan  that  the  law  guarantees 
the  right  to  do  them  at  all  possible  times 
a33A  under  all  possible  circumstances.  A  per- 
son In  his  capad^  as  a  dtlsen  may  have  the 
right  to  do  man/  things  which  a  student  at 
Wheaton  College  cannot  do  without  incurring 
the  paialty  oC  college  laws.  A  person  as  a 
dtlcm  has  a  legal  right  to  marry  car  to 
walk  the  streets  at  midnl^t  or  to  board  at  a 
public  hotel,  yet  it  would  be  absurd  to  say 
that  a  coll^  cannot  forUd  ite  studenta  to 
do  any  of  these  things.  So  a  dtlzei  as  sudi 
can  attend  churdi  on  Sunday  or  not-as  he  may 
think  proper,  but  it  would  hardly  be  contend- 
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ed  that  a  college  wonld  not  hare  the  right  to 
make  attendance  upon  ndiglous  serrlces  a 
condition  of  remaining  within  Its  walla.  The 
son  of  the  r^tor  has  an  undoubted  legal 
right  to  Join  ^tfaer  Wheaton  College  or  the 
Good  Templars,  and  they  have  both  the  un- 
doubted rifi^t  to  expel  falm  if  he  r^ses  to 
abide  by  such  regulations  as  they  establish, 
not  Inconfdstent  with  the  law  and  good 
morals." 

I  There  Is  no  slmllailty  between  this  and 
I  the  case  of  the  Standard  Oil  Co.  t.  Doyle, 
1  118  Ky.  662,  82  S.  W.  271,  111  Am.  6t  Rep. 
381,  and  many  others  of  like  Import  relied 
upon  by  appellant  These  all  relate  to  un- 
lawful combinations  and  dOns[draciea  be- 
tween trading  corporations  or  between  in- 
dividuals in  trade,  together  with  the  use  of 
unlawful  and  fraudulent  measures  In  re- 
straint of  trade  and  to  throttle  competition. 
Of  course  trading  corporations  haTe  no  such 
wide  latitude  or  discretion  in  the  scope  and 
diaracter  of  rules  and  by-laws  they  may 
adopt  or  enforce  in  conducting  their  business.. 
They  are  limited  and  controlled  both  by' 
statute  and  common  law.  But  the  mere  fact 
that  one's  trade  has  be^  restrained,  as 
tiott's  admittedly  has,  gives  him  no  ground 
to  invoke  the  law,  imless  the  means  used  to 
restrain  It  have  been  mall<dous  and  wrong- 
tuL  And  as  abore  indicated  the  proof  shows 
neither  malice  or  wrong  on  the  part  of  ap- 
pellee. 

Considering  the  whole  case,  tbB  Judgment 
of  the  loww  court  Is  atSrmed. 


CBESAPBAKE  &  O.  RT.  CO.  t.  WBDDINO- 
TON'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.   Dec  U. 

1913.) 

1.  Appeal  ahd  Errob  (i  1030*)  —  Gbantke 
Pendentb  Lite— Non  join  deb  —  Waivkb  of 
Objection. 

Where  pending  a  suit  against  certain  rail- 
road companies  to  recover  danuiges  for  breach 
of  a  crossing  covenant  in  a  right  of  way 
deed,  plaintiS  conveyed  the  land  to  his  son,  re- 
serving a  life  estate,  but  the  son  actively  par- 
ticipated in  the  litigatioD  as  ageat  for  his  fa- 
ther, verified  the  reply,  and  was  the  plaiDtiffa 
principal  witness,  he  wsb  thereby  estopped 
from  claiming  any  rights  against  the  defendants 
by  virtue  of  the  conveyance,  and  defendants 
were  therefore  not  prejudiced  by  the  court's 
failure  to  make  him  a  party,  or  his  failure  to 
ask  to  join  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent-Dig.  §{  4069-^074;  DecDig.  jj  lOSti.*] 

2.  CORTINOANCE  (|  33')— ABSENCE  OP  WIT- 
NESS—DENIAL. 

Where  an  affidavit  for  a  continuance  for 
absence  of  witness  was  read  as  the  deposition 
of  the  witness  with  plaintHTs  consent,  and  sub- 
stantially the  same  facta  were  proved  by  wit- 
nesses who  were  present  and  testified,  the  de* 
nial  of  the  motion  was  not  error. 

[Ed.  Note. — ^For  other  esses,  see  Continuance, 
Cent.  Dig.  {  113;   Dec.  Dig.  S  33.*] 

3.  Appeal  and  £bsob  <|  8S0*>— Right  to  Al- 
lege Ebbob— Summons— Motion  to  Quash. 

Appellant  could  not  object  to  the  over- 
ruling of  a  motion  to  quash  the  return  of  the 


summons  against  its  codefendant  to  As  rights 
of  which  in  the  property  in  controversy  it  bad 
succeeded,  where  the  latter  did  not  appeal  from 
the  judgment  against  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  3584-8N0;  Dec  Dig.  1 
880.*] 

4.  Appeal  and  Ebbob  ({  1050*)  —  Review  — 

Syidence — Pbejudicb. 

Where,  in  an  action  against  a  railroad 
company  tat  breach  of  a  covenant  to  coostmet 
crossings,  there  was  evidence  that  the  probable 
cost  of  the  construction  of  a  crossing  ranged 
from  $30  to  $60,  and  that  the  rental  value  of 
the  land  to  be  served  was  from  $30  to  flOO, 
and  the  court  limited  the  damages  to  the  cost 
of  a  good  crossing  and  damages  for  inccmven- 
ience  in  the  use  and  enjoyment  of  the  upper 
tract  of  the  land,  plaintiff  having  recovered 
only  $200,  defendant  was  not  prejudiced  by 
evidence  relative  to  the  probable  cost  of  the 
constroetiDn  of  a  haul  road  off  the  right  of 
way,  to  enable  plaintiff  to  use  the  crossing 
constructed  on  the  lower  end  of  the  track  so 
as  to  render  accessible  the  upper  end  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1068,  1069,  41B3-4157, 
4166;   Dec  Dig.  |  1050. 'f 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  J.  W.  Weddlngton's  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company  and  another.  Judgment  for  plain- 
tiff and  defendant  Chesapeake  &  Otiio  Rail- 
way Company  appeals.  Affirmed. 

Harfclns  ft  Harkina,  of  Prestonsbui^  F.  T. 
D.  Wallace,  of  A^Iand,  and  Worthhigton, 
Godiran  ft  Brownli^,  of  Maysvllle,  Cor  appe- 
lant James  GoU^  of  Prestonsbnrg,  for 
appellee. 

HANffAH,  J.  J.  W.  Weddlngton,  In  1902, 
sold  and  conveyed  to  the  Big  Sandy  Rallwiv 
Company  a  right  of  way,  100  feet  wide, 
through  two  tracts  of  land  in  Floyd  coaaty. 
then  owned  by  him.  The  two  tracts  so 
owned  him  ven  not  contiguoua^  an  inter- 
vening tract  being  the  property  of  Grant 
Weddlngton,  a  son  of  J.  W.  Weddlngtm., 
The  deed  conveying  said  rights  of  way  con-' 
talned  this  provision:  "The  grantee  agreea 
to  furnish  the  necessary  orosslngB."  On 
September  0,  1910,  said  J.  W.  Weddlngton, 
complaining  that  the  terms  of  said  ooraiant 
had  not  been  conqilled  with  by  the  Big  Sandy 
Railway  Company,  and  its  successor  in  titles 
the  Chesapeake  ft  Ohio  Railway  Company, 
Instituted  In  the  Eloyd  drcult  court  an  ac- 
tion against  them  for  damages  tot  the  at- . 
leged  breadi  of  said  covenant,  fixing  said 
damages  at  the  sum  of  $1,850.  Upon  the 
trial,  at  the  conclusion  of  plalntUTs  evidence, 
the  court  sustained  detmdants*  motion  for 
peremptory  Instruction  as  to  the  cause  of  ac- 
tion affecting  the  crossing  on  the  lower  of 
the  two  tracts,  and  at  the  conclushm  of  all 
the  evidence  overruled  defendants*  motion 
for  peremptory  Instruction  as  to  the  cause  of 
action  affecting  the  aossing  on  the  upper 
tract  The  court  then  instmcted  the  Juiy 
that  it  was  Uie  duty  of  defendants  to  tsteet 
and  maintain  the  necessary  crosrings  on  said 
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upper  tract,  and  that  If  defendants  failed  to 
provide  plaintiff  with  a  necessary  and  con- 
Tenleat  crossing  that  could  be 'used  on  said 
upper  tract,  they  should  And  for  plaintlfT 
such  damages  as  he  had  sustained  by  reason 
of  such  failure,  to  be  estimated  by  what  it 
would  cost  to  make  a  good  crossing  at  the 
most  convenient  place,  and  also  such  dam- 
ages as  may  have  directly  resulted  from 
September  5,  1910  (the  date  of  the  filing  of 
the  petition),  up  to  the  time  of  trial  (October 
19,  1912),  for  inconvenience  In  the  use  and 
enjoyment  of  said  upper  tract  by  reason  of 
not  having  such  crossing.  The  Jury  found  a 
verdict  for  plaintiff  In  the  sum  of  $200,  and 
from  the  Judgment  thereupon  entered,  this 
appeal  Is  prosecuted. 

[1]  During  the  trial  of  the  action,  after 
the  jury  Iiad  been  selected,  defendants  filed 
an  amended  answer,  alleging  that  plaintiff 
was  DO  longer  the  owner  of  the  land  in  the 
action  mentioned  and  described,  having  sold 
and  conveyed  sam^  only  a  few  days  prior 
thereto,  to  his  son,  Grant  Weddlngton.  The 
deed  In  question  was  dated  October  14,  1912, 
and  contains  the  following  language:  "It  is 
farther  understood  that-  the  said  James  W. 
Weddlngton  is  to  retain  control  of  all  said 
land  during  hla  lifetime,  and  at  his  death, 
hU  wife,  Lucy  Weddlngton,  if  living,  shall 
hold  the  house  and  garden  where  they  now 
Uve,  during  her  life,  and  at  her  death,  to  be- 
Itmg  to  said  Grant  Weddlngton."  It  is  con- 
toided  that  because  plaintiff  was  only  a  ten- 
ant for  life  at  the  time  of  the  trial,  he  was 
not'  entitled  to  recover  on  said  verdict,  for 
the  reason  tliat  it  Includes,  not  only  damages 
for  inconvenience  suffered  by  him  in  the  use 
and  enjoyment  of  said  farm,  but  also  damages 
based  on  the  cost  of  constructing  a  crossing, 
and  therefore  in  discharge  of  the  covenant  to 
famish  sam&  But  the  record  discloses  that 
said  grantee  In  said  deed.  Grant  Weddlngton, 
was  In  active  charge  of  the  conduct  of  this 
action;  that  he  verified  the  reply,  the  affi- 
davit stating  that  Grant  Weddlngton  "is 
agent  for  his  father,  J.  W.  Weddlngton;  that 
J.  W.  Weddlngton  is  nearly  87  years  of  age, 
and  is  at  home,  very  feeble  and  seriously  111, 
and  unable  to  attend  the  trial  or  to  verl^ 
the  pleading,  and  that  affiant.  Grant  Wed- 
dlngton, is  acquainted  with  the  Issues  and 
ftcts  in  the  case."  The  record  also  shows 
tliat  Grant  Weddlngton  was  the  principal 
witness  for  the  plaintiff.  He,  having  actively 
participated  in  the  proceedings  operating  to 
deprive  him  of  whatever  rights  he  may  have 
bad  in  this  recovery,  and  being  by  these  acts 
estopped  from  hereafter  asserting  them,  the 
defendants  were  therefore  not  prejudiced  by 
tbe  failure  to  make  him  a  party,  or  his  fail- 
ure to  ask  to  be  made  a  party  to  the  action, 

[1]  Appellant  also  complains  of  tbe  action 
of  the  trial  conrt  in  refusing  It  a  continu- 
ance to  another  day  in  the  term.  The  motion 
tberefore  was  supported  by  an  affidavit  set- 
ting forth  tlie  facts  which  defendants  would 


prove  by  the  abs^t  witnesses ;  aiid  the  plain- 
tiff thereupon  consented  that  on  the  trial 
said  affidavit  might  be  read  as  the  deposition 
of  the  absent  witness ;  this  was  done.  W6 
find  no  error  in  this,  especially  as  substan- 
tially the  same  facts  were  proven  by  wit- 
nesses who  were  present  and  testified. 

[3]  Appellant,  Chesapeake  &  Ohio  Railway 
Company,  also  complains  of  the  action  of 
the  trial  court  in  overruling  a  motion  to 
quash  the  return  on  tbe  summons  against 
the  Big  Sandy  Railway  Company.  The  Big 
Sandy  Railway  Company  has  not  appealed, 
from  the  judgment  against  it,  and  appellant' 
cannot  complain  for  it 

[4]  Appellant  also  contends  that  the  jury, 
In  fixing  the  amount  of  their  verdict,  must  ' 
have  taken  Into  consideration  certain  evi- 
dence which  was  permitted  to  go  to  them  rel- 
ative to  the  probable  cost  of  the  construc- 
tion of  a  haul  road  not  on  the  right  of  way, 
to  enable  plaintiff  to  use  the  crossing  con- 
structed on  the  lower  end  of  said  tract  so  as 
to  render  accessible  the  upper  end  of  said 
tract.  However,  the  evidence  as  to  the  prob- 
able cost  of  the  construction  of  a  crossing  ' 
ranged  from  $30  to  fSO ;  and  the  evidence  as 
to  the  rental  value  of  the  land  ranged  from 
$30  to  $100  per  year;  and  under  this  state 
of  proof,  a  v^lct  for  as  much  as  $250  would 
have  been  supported  by  the  proot  The  in- 
struction given  limited  the  damages  to  the 
cost  of  a  "good  crossing,"  and  damages  for 
"Inconvenience  in  the  use  and  enjoyment" 
of  the  upper  tract;  and  tbe  evidence  com- 
plained of,  even  If  Incompetent,  was  not  prej- 
udicial. 

The  Issues  of  f&ct  were  presented  to  the 
Jury  under  instructions  that  were  more  fa- 
vorable to  defendants  than  they  were  en- 
titled to;  and  tbe  verdict,  b^g  supported 
by  the  evidence,  will  not  be  dlstnrbed. 

Judgment  affirmed. 


LOUISVILLE  RT.  CO.  v,  WIGGINGTON 
et  aL 

(Court  of  Appeals  of  Kenta^ky.     Dec.  12, 
1913.) 

1.  LiifiTATioN  or  Actions  (|  55*)— AcoayAL 
or  Action— Tbespass. 

A  right  of  action  Immediately  accrued  to 
plaintiS  for  injury  to  his  land  by  defendant 
railroad  company  dumping  earth  from  its  cut 
on  plaintiCTs  land,  so  that  an  action  after  five 
years  was  barred  by  limitations. 

[Ed.  Note.— ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  fS  299-306;  Dec  Dig. 
S  55.»] 

2.  Mastib  Ann  Sebtaht  (|  816*)— Dahaoe 

TO  THIED  PEBSON— iNnEraNDENT  GOHTBAO- 
TOB. 

If  one  making  a  railroad  cat 'was  an  Inde- 

?endent  contractor,  over  whom  the  company 
ad  DO  control,  he  alone,  and  not  the  eompao)', 
was  responsible  for  a  trespass  ccnuoitted  by  him 
In  dumping  earth  on  plaintiff's  land. 

[Ed.  Note — For  other  cases,  see  Master  and 
Servant.  Cent  Dig,  |f  1241,  1244-12B3,  1265, 
1256;   Dec.  Dig.  1  315.»] 
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3.  RAIUIOADS  a  H4*)— COKSTBDCnOK— Injti- 

BT  TO  ADjonfiNO  Land— PLBADiiro. 

AllegatioDg  of  tbe  petition.  In  an  action 
iigainst  a  railroad  company  for  damage  to  land, 
that,  to  (Trading  the  right  of  way,  defendant 
had  tbrown  lai^e  quantities  of  dirt  on  plain- 
tiff's land,  and  allowed  it  to  remain  there,  and 
had  failed  to  property  drain  Ita  right  of  way, 
by  reason  of  which  ^rge  quantities  of  water 
had  accumulated  on  plaintiff's  field,  did  not 
allege  that  defendant,  in  constructing  Its  right 
of  way,  obstructed  the  natural  flow  of  water 
or  cast  more  than  tbe  natural  flow  upon  plain- 
tifTa  land;  the  allegation  as  to  not  draining 
referring  to  the  dirt  placed  on  tbe  land  from 
the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  II  865-371;  Dec  Dig.  |  114.*] 

4.  BAIIAOADB  (I  113^— ToBTS— LlABIUTT. 

That  tbe  H  ft  I.  Ry.  Co.  bad  tbe  same  gen- 
eral oflicers  and  was  under  the  same  control  as 
the  L.  Ry.  Co.  would  not  make  the  one  liable 
for  tbe  defaults  or  debts  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g§  230,  361-357,  35&-3fll,  363,  394 ; 
Dec.  Dig.  S  113.*i 

5.  Raiisoads  (g  72*)  — Deed  to  Right  of 

Wat— COVENANTB. 

A  railway  company  which  accepted  a  right 
of  way  deed  containing  covenants  to  maintain  a 
sufficient  right  of  way  fence  could  not  exempt  it- 
self from  such  obligation  by  conveying  the  prop- 
erty to  another  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  168-178;  Dec  Dig.  |  72.*] 

6.  Railboadb  (S  lis*)— Right  or  Wat— Con- 
veyance—Liabiuties. 

A  former  owner  of  a  railroad  right  of  way 
would  not  be  responsible  for  injury  to  adjacent 
land  in  grading  the  right  of  way  by  its  grantee 
by  dum^ng  earth  on  such  land ;  the-  grantee, 
who  committed  the  wrong,  only  being  respon- 
sible therefor. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  230,  SSl-857,  368-861,  863,  364 ; 
Dec  Dig.  1113.*] 

Appeal  from    Circalt   Oonrt,  Jefferson 

County. 

Action  by  J.  H.  Wlgglngton  and  others 
against  the  Louisville  Railway  Company. 
From  a  judgment  for  plalntlfCs,  defendant  ap- 
I»eal&  Reversed  and  remanded  for  new 
triaL 

Clarence  Dallam,  of  Lonlsville,  for  appel- 
lant Edwards,  Ogdoi  ft  PealCt  of  Loaisrllle, 
for  appdleea. 

BOBSON,  C.  J.  J.  H.  Wlgglngton  and  bis 
two  sons,  M.  B.  Wlggington  and  B.  M.  Wig- 
ginston,  brought  this  suit  against  the  Louis- 
ville Railway  Company.  They  alleged  that 
Helena  B.  Wlgglngton,  in  April,  1004,  convey- 
ed to  the  railway  company  a  strip  of  land  30 
feet  wide  through  a  farm  owned  by  her  in 
JefferBon  county,  and  that  by  tbe  deed  it  was 
provided  that  tbe  defendant  would  put  up 
and  maintain  a  good  and  substantial  fence 
along  the  easterly  side  of  the  right  of  way ; 
that  she  died  in  November,  1905,  and  that 
the  land  had  descended  to  them  upon  her 
death;  that  the  defendant  had  failed  to 
erect  or  maintain  a  good  and  substantial 
fence,  by  reason  of  wblcb  a  large  nuniber  of 


their  hogs  had  escaped  upon  the  railroad 
track,  and  been  killed,  and  others  had  stray- 
ed away,  for"  which  they  prayed  damages. 
In  the  second  paragraph  of  their  petition 
they  alleged  that  in  building  and  grading  Its- 
Itne  of  railway  the  defendant  had  thrown- 
large  quantities  of  dirt  from  the  right  of 
way,  and  placed  It  on  th^r  land,  and  allow- 
ed it  to  remain  upou  the  land,  and  had  failed 
to  properly  drain  Its  right  of  way,  by  reason 
of  which  large  quantities  of  water  had  ac- 
cumulated upon  tbe  field,  and  It  became  wet 
and  unfit  for  cultivation,  to  their  damage  in 
the  sum  of  $5,000.  The  petition  contained  a 
third  paragraph,  which  need  not  be  noticed, 
as  no  recovery  was  permitted  under  it 
railroad  company  filed  answer,  and,  the  is- 
sues having  been  made  up,  the  case  came  on 
for  trial  before  a  jury,  who  returned  a  ver- 
dict In  &vor  of  tbe  plaintiffs  for  f700.  Tbe 
court  baring  entered  Judgment  on  the  ver- 
dict, the  defendant  aK>eal8. 

[1]  The  chief  grouDd  relied  on  for  rever- 
sal is  aa  to  the  cause  of  action  let  out  in  the 
second  paragraph  of  the  petition.  The  proof 
showed  that  the  road  was  constructed  more 
than  five  years  before  tbe  suit  was  brought. 
It  also  showed  that  the  road  was  constructed 
by  an  independent  contractor  under  a  writ- 
ten contnit^  and  that  the  earth  comidalned 
of  was  placed  on  the  plalntlfta^  land  by  him. 
He  testified  that  he  placed  it  tbere  with  tbe 
plalttttfTs*  consent;  but  this  was  denied  by 
them.  The  defendant  pleaded  the  five-year 
statute  of  limitations.  The  circuit  court  sus- 
tained the  plaintiffs*  demurrer  to  the  plea  of 
limitations.  The  defendant  bad  bought  only 
a  atrip  30  feet  wide ;  if  it,  in  making  its  cut, 
went  outside  of  the  strip  it  had  bought,  and 
dumped  the  earth  taken  out  of  the  cut  on 
the  plalntifrs'  land,  this  was  a  trespass,  and 
a  right  of  action  immediately  accrued  to  tbe 
plalntifTs  to  recover  therefor.  We  are  there- 
fore of  opinion  that  the  d«nnrrer  to  the  plea 
of  limitations  was  Improperly  sustained  in 
so  far  as  the  petition  sought  damages  for 
the  earth  placed  on  the  plaintiffs'  land. 

[2]  Under  the  written  coutract  the  work 
was  done  by  an  Independent  contractor,  and. 
If  he.  In  the  progress  of  Ills  work,  went  out- 
side of  tbe  right  of  way,  he  was  responsible 
for  this ;  but  the  defendant  was  not  If  he, 
without  the  plaintiffs'  consent,  dumped  the 
earth  on  the  plaintiffs'  laud,  he  is  responsi- 
ble for  this  trespass;  but  the  railroad  com- 
pany, having  no  control  over  him,  is  not  re- 
sponsible for  the  trespass  committed  by  bim. 

[I]  It  is  true  that  in  the  petition,  after 
setting  out  the  dumping  of  the  earth  on  the 
plaintiffs'  land,  and  the  fact  that  it  had 
been  permitted  to  remain  there,  the  plaintiffs 
alleged  that  the  defendant  had  failed  to 
properly  drain  Its  right  of  way  along  tlieip 
land.  But  we  think  this  allegation  must  be- 
taken to  refer  to  the  earth  which  ia  named  In 
tbe  first  part  of  tbe  sentence,  and  that  the 
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petition  la  not  sufficient  to  show  that  the 
defendant,  by  anything  It  did  on  Its  right  of 
way,  obstructed  the  natural  flow  of  the  wa- 
ter, or  threw  upon  the  plaintiffs'  land  any 
more  water  than  by  nature  would  Oow  there. 

Under  the  evidence  no  recovery  should  have 
been  allowed  for  the  matters  complained  of 
In  the  second  paragraph  of  the  petition.  The 
Instructions  of  the  court  to  the  jury  submit- 
ting these  matters  to  them  were,  for  the  rea- 
sons Indicated,  erroneous. 

[4]  The  defendant  pleaded  and  showed  that 
it  had  conveyed  the  right  of  way  to  the 
Ixintsvllle  &  Interurban  Railway  Company, 
and  that  tills  corporation  built  Uie  railroad, 
and  operated  It;  the  Louisvllie  Railway 
Company  having  nothing  to  do  with  It  But 
the  proof  showed  that  the  Louisville  &  Inter- 
urban Railway  Company  Is  a  corporation 
under  the  same  control  as  the  Louisville 
Railway  Company,  having  the  same  presi- 
dent, the  same  general  manager,  the  same  pay- 
master, and  the  same  officers  to  employ  and 
discharge  servants  and  agents.  But  this  Is 
not  sufficient  to  show  that  one  corporation  Is 
liable  for  the  debts  of  the  otiier.  Two 
corporations  may,  though  operated  by  the 
same  officers,  be  entirely  distinct.  The  ar- 
ticles of  Incorporation  of  the  Louisville  & 
Interurban  Railway  Company  are  In  the 
record,  and  show  that  Its  stock  was  regular- 
ly subscribed  for  by  certain  individuals.  It  is 
a  going  concern,  doing  business  regularly, 
and  may  be  sued  for  any  liability  incurred  by 
it;  but  the  Louisville  Railway  Company  Is 
not  on  the  facts  shown  liable  for  its  defaults. 
lx>ulsvllle  Gas  Co.  v.  Kaufman,  Strauss  & 
Co.,  105  Ky.  131,  48  S.  W.  434,  20  Ky.  Law, 
Eep.  1069 ;  Calor  Oil  &  Gas  Co.  v.  Franzell, 
128  Ky.  730,  109  S.  W.  328,  33  Ky.  Law  Rep. 
98,  36  L.  R.  A.  (N.  S.)  456.  In  Southern  R.  R. 
Co.  T.  Thomas,  90  S.  W.  1044,  28  Ky.  Law 
Bep.  951,  the  proof  was  materially  different 
from  that  in  this  case.  Facts  were  shown 
there  which  do  not  appear  here. 

[I,  6]  The  drcuit  court  improperly  held  that 
the  action  could  be  maintained  against  the 
Louisville  Railway  Company  for  wrongs  done 
by  the  Louisville  &  Interurban  Railway  Com- 
pany after  the  conveyance  of  the  property 
by  the  Louisville  Railway  Company  to  it 
But  the  Louisville  Railway  Company,  having 
accepted  the  deed  made  by  Mrs.  Wigglngton, 
is  liable  for  any  failure  to  comply  with  the 
obligations  imposed  by  the  deed,  and  It  can- 
not exempt  Itself  from  this  responsibility  by 
conveying  the  proper^  to  the  Louisville  & 
Interurban  Railway  Company.  The  cause 
of  action  set  out  In  the  first  paragraph  of 
the  petition  may  be  asserted  against  the 
LouisvUle  Railway  Company;  but  the  cause 
of  action  set  out  in  the  second  paragraph  of 
the  petition,  being  for  wrongs  done  after  the 
oonveyance  of  the  property,  and  not  because 
of  a  violation  of  any  covenant  in  the  deed, 
can  only  be  asserted  against  the  Louisville 
&  Interurban  Railway  Company. 


Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  i^oceedings  con- 
sistent herewith. 


FIRST  NAT.  BANK  OF  LOUISVILLB  T. 

DOHBRTY  et  aL 
(Court  of  Aroeals  of  Kentucky.  Dec.  11. 1913.) 

1.  COBFORATIDHB  (|  327^— LlABIUTT  OT  Om- 
CEBS— ConnUOTft— CONBinBRATIOH. 

If  a  bank  renewed  notes  held  by  it  against 
a  corporation,  or  took  new  ones  on  the  faith 
of  an  agreement  signed  by  defendants,  who 
were  officers  of  the  company,  "In  consideration 
of  loans  already  made  and  to  be  made"  by  the 
bank  to  the  corporation,  to  be  jointly  bound 
to  the  bank  on  all  of  the  corporation's  ob- 
ligations indorsed  by  either  of  the  signers,  there 
was  a  sufficient  consideration  for  such  agree- 
ment 

[Ed.  Note.— -For  other  cases,  see  Corporations, 
Cent  Dig.  1 1444 ;  Dec.  Dig.  |  S27.*] 

2.  COBPOBATIONS  (S  327*)— LlABILITT  OF  OF- 

ncKBS~l  sDOBSEBs— Relation. 

Under  Negotiable  Instrument  Act  (Ky.  St 
I  3720b),  subsec  31,  requiring  an  Indorsement 
to  be  made  npon  the  Instrument  or  an  attached 
paper,  a  separate  instrument  signed  by  corpo- 
rate offlceis  agreeing,  in  consideration  of  loans 
made  to  the  corporation  by  a  bank,  to  be  jointly 
bound  to  the  bank  on  the  corporation's  obliga- 
tions did  not  make  the  signers  liable  merely  as 
indorsera  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1444 ;  Dec.  Dig.  {  327.*] 

3.  Contracts  <S  1S3^— Cohbtbuction  Fatob- 
lira  Validity. 

A  construction  of  a  written  contract  from 
its  language  which  will  make  it  binding  upon 
the  parties  will  be  preferred  rather  than  one 
making  it  not  binding. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  734;  Dec.  Dig.  §  153.*] 

4.  cobpobations  ({  361*)— actions  aoainst 
Officebb — Sufficiency  of  Evidence. 

In  an  action  on  an  instrument  signed  by 
Corporate  officers  agreeing.  In  consideration  of 
loans  made  by  plaintiff  bank  to  the  corporation, 
to  be  Jointly  bound  to  the  bank  on  all  of  the 
corporate  obligations  indorsed  by  the  signers, 
evidence  held  to  show  that  the  instrument  was 
executed  for  the  bank's  benefit,  and  not  mere- 
ly as  a  memorandum  of  an  agreement  among 
uiemselvea. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1606;  Dec.  Dig.  |  381.*] 

5.  CONTBACTS  (I  187*)~ACT10N8— PeBSONS  SU- 
INO — PeESONB  NOT  PaBTIES. 

A  bank  could  sue  on  a  contract  made  for 
its  benefit  by  corporate  officers,  to  be  Jointly 
bound  to  the  bank  on  the  corporation's  obliga- 
tion, even  If  there  was  no  consideration  as  to 
the  bank. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent  Dig.  H  798-807 ;  Dec.  Dig.  |  187.*] 

6u  Bakes  and  Bankiro  (i  263*)— Officers 
—Duties. 

The  directors  of  a  corporation,  such  as  a 
national  bank,  are  regarded  as  trustees  for  the 
stockholders,  and  the  strictest  perfoimance  of 
their  duties  as  such  is  required. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fg  944r-949;  Dec  Dig.  i 
253.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 
Action  by  the  First  National  Bank  of 
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LoulsTllle  against  Charles  J.  Doherty  and 
another.  From  a  Judgment  dismissing  the 
petition,  plaintiff  appeals.  Reversed  and  re- 
manded for  fartlm  prooeedlnga. 

Brace  and  Bmce  &  Bnllitt,  all  of 
ZjontsrlUe,  for  appellant  O'Doher^  &  Zonts, 
of  LonlBvUl^  tot  appellees. 

HANNAH,  J.  In  May.  1907.  and  for  some 
time  prior  tbereto,  appellees,  Cbarles  J. 
Doherty  and  G.  a  McClarty,  and  one  George 
M.  Boone  (now  deceased)  were  officers  and 
directors  of  a  corporation  known  as  the 
Paracampb  Company;  said  Doherty  being 
president  and  said  Bwme  being  treasurer  of 
said  coiporatton.  All  tiie  directors  of  said 
Paracampb  Company  were  directors  of  ap- 
pellant, the  nrat  National  Bank  of  Lonls- 
Tille,  and  all  the  directors  of  said  bank  were 
directors  of  said  Paracampb  Company.  Said 
McClarty  was  president  of  appellant  bank, 
and  secretary  of  the  Paracampb  Company. 

On  May  2, 1907,  appellant  bank  owned  and 
held  notes  vt  said  Paracampb  Company  ag- 
gregating over  $60,000.  There  were  a  num- 
ber of  these  notes,  and  they  were  payable  on 
different  dates;  part  of  them  bearing  the  in- 
dorsnnent  of  Doherty,  McClarty,  and  Boone, 
and  part  of  them  tiie  indorsement  of  only 
Doherty  and  Boone. 

On  said  date  there  was  drawn  up  and 
signed  by  them  a  writing,  which  reads  as 
follows  (it  was  written  upon  letter  heads  of 
the  appellant  bank):  "LoulsTille,  Ey.,  May 
2nd,  1907.  We,  the  undersigned,  being  of- 
fioera  and  directors  In  the  Paracampb  Com- 
pany, agree.  In  consideration  of  loans  al- 
ready made  and  to  be  made  by  the  First  Na- 
tional Bank  of  Louisville  to  said  Paracampb 
Company,  to  be  JolnUy  bound  to  said  bank 
on  all  obligations  of  the  above  company  In- 
dorsed by  either  one  of  us,  to  the  extent  of 
seventy  thousand  dollars  ($70,000).  [Signed] 
Charles  J.  Doherty.  Clint  O.  McOarty. 
Geo.  M.  Boone." 

It  Is  contended  by  appellant  bank  that 
this  writing  was  executed  and  delivered  to  It 
as  collateral  security  for  the  above-stated 
Indebtedness  of  said  Paracampb  Company. 
On  the  next  day  after  this  writing  was  exe- 
cuted said  Doherty,  McClarty,  and  Boone 
agreed  among  tbemselves  that  they  would, 
from  time  to  time,  as  the  Paracampb  Com- 
pany notes  fell  due  in  appellant  bank,  exe- 
cute new  notes  to  said  bank  to  be  rigned  by 
said  Paracampb  Company,  but  to  bear  the 
indorsement  of  only  one  of  the  three  per- 
sons named,  until  each  had  indorsed  one- 
third  in  amount  thereof,  which  was  done. 

The  Paracampb  Company  went  Into  bank- 
ruptcy. Appellee  Doherty  paid  the  notes 
which  he  Indorsed  under  the  last-named 
agreement,  but  declined  to  pay  those  upon 
which  either  Boone  or  McClarty  was  In- 
doraer,  and,  Boone  having  died,  and  bis 
estate  being  insolvent,  appellant  bank  brougbt 
this  acticm  agalnat  appelleea  Doherty  and 


McClarty  npon  the  notes  which  said  Boone 
and  said  McClarty  had  Indorsed  under  the 
above-stated  agreement  made  after  said  writ- 
ing was  executed. 

Tb^r  defense  was  that  the  writing  of  May 
2,  1907,  was  merely  a  private  agreement  be- 
tween themselves,  and  one  with  wbldi  appel- 
lant bank  bad  nothing  to  do;  that  it  was 
neither  executed  nor  delivered  to  appellant 
bank;  that  appellant  bank  never  had  any 
Interest  In  said  writing  of  May  2, 1907 ;  that 
prior  to  the  execution  of  that  Instrument 
Boone  and  appellee  Doherty  had  been  In- 
dorsers  upon  the  notes  of  the  Paracampb 
Company,  but  that  there  bad  been  a  verbal 
understanding  between  them  and  MicClarty 
that  all  three  of  them  were  to  be  equally 
bound  on  those  notes,  and  that  the  writing  of 
May  2,  1907,  was  executed  only  for  the  pur- 
pose of  putting  that  understanding  Into 
writing;  that  said  writing  was  signed  in 
triplicate,  each  party  thereto  taking  one 
copy;  that  shortly  after  its  execution,  and 
under  the  subsequent  agreement  among 
themselves,  as  above  mentioned,  they  carried 
out  this  understanding  by  indorsing  the 
notes  separately  as  same  matured  and  were 
renewed,  each  of  them  Indorsing  one-third  of 
said  notes  In  amount,  and  thus  separating 
their  liabilities,  after  which  the  said  writ 
ing  of  May  2,  1907,  was  no  longer  of  any 
force  or  effect 

Upon  a  trial  of  the  case,  at  the  conclusion 
of  the  evidence  for  defendants,  the  court  in- 
structed the  Jury  to  find  a  verdict  for  defend- 
ants, and,  from  the  Judgment  fligmtaiiing  the 
petition,  this  appeal  Is  prosecuted. 
'  There  is  nothing  in  the  record  to  indicate 
the  reason  whidi  actuated  the  lower  court  In 
dismissing  the  petitlm,  and  we  have  been  nn- 
able  to  find  any  more,  especially  as  to  Me> 
Clarty,  who  ia  Indoraer  upon  one-half  of  the 
notes  sued  on. 

H.  li.  Bose  tntlfled  for  appellant  bank 
that  he  was  discount  cleric  of  said  bank  at 
the  time  of  the  ezecattini  of  the  writing  of 
May  2,  1907;  that  as  sach  be  had  charge  of 
the  notes  and  collateral  of  said  bank;  that 
appellee  McClarty,  then  inreaidentof  appellant 
bank,  handed  the  said  writing  of  May  2, 
1907,  to  him,  stating  to  him,  on  that  date, 
that  it  was  to  be  h^  by  the  bank  as  secoil- 
ty  for  the  Paracampb  Company's  loans ;  and 
that  the  witness,  then  placed  it  ^h 
the  collatnals  of  said  aroellant  bank,  where 
It  ronained  nnta  called  for  by  the  National 
Bank  examiners.  Mr.  McClarty  does  not  ex- 
plain that  testimony.  He  testified  that:  **l 
put  it  [the  writing]  In  a  llttie  tide  drawer  in 
my  desk.  What  became  of  it  I  am  uncer- 
tain ;  X  may  have  given  it  to  Mr.  Rose  to 
keep  for  me.  I  am  not  ^ear  on  that  point 
I  cannot  recollect ;  to  save  my  Ute,  I  cannot 
do  It"  He  was  then  asked :  "Was  that  pa- 
per ever  at  any  time  held  by  yon  for  the 
bank,  or  delivered  by  you  to  the  bank  for 
anybody?"  and  he  answered,  **No,  air.*' 
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Two  of  tike  NaUonal  Bank  ezamlnen,  Mr. 
Teifees  and  Ur.  Johnacnit  tesOfled  that  tbey 
made  an  examination  of  tbe  appellant  bank 
In  July  and  Angnst,  1907,  eboitly  after  tbe 
execution  of  the  writing  In  question,  and 
that,  when  they  were  criticizing  these  loans 
to  tbe  Faracamph  Company,  this  writing  was 
exhibited  to  them  by  Preeldent  HcOlarty  as 
part  of  13ie  bank's  collatrtals,  and  that  Mr. 
McClarty  stated  to  them  that  this  writing 
was  eecorlty  for  the  Faracamph  loans,  and 
that,  if  be  and  Boone  were  not  good,  the 
other  (Doherty)  was. 

It  was  also  shown  by  appellant  bank  that 
on  September  1, 190B,  a  meeting  was  hdd  of 
the  board  of  directors  of  said  appellant  bank, 
at  which  meetlDg  both  Bocme  and  McG^rty 
were  present,  and  that  at  that  meeting  this 
writing  was  brought  before  said  board,  and 
they  ordered  that  it  be  spread  upon  tbe  min- 
Qte  book  of  the  directors'  meeting^  which 
was  done.  Mr.  James  Clark,  who  wa»  secre- 
tary of  that  meeting  of  tbe  board  of  direc- 
tors, testified  that,  when  tba  order  was  made 
to  spread  the  writing  ot  May  2,  1907,  mi  the 
minute  book,  neither  Mr.  McGlarty  nor  Mr. 
Boone  made  objection  or  any  claim  that  it 
was  merely  a  private  paper,  or  that  it  had 
performed  its  purpme,  or  ceased  to  exist 
McClarty  n^tbw  denies  nor  attempts  to  ex- 
plain this  testimony. 

[1]  It  Is  insisted  by  appellees  that  there 
was  no  consideration  for  the  writing  men- 
tioned, and  that  appellees,  therefore,  are  not 
bound  by  It.  They  contend  that  It  Is  clear 
that  the  bank  did  not  thereby  become  bound 
to  make  any  new  loans  to  tbe  Faracamph 
Company,  nor  to  renew  those  already  made. 
But,  If  this  writing  was  executed  to  or  for 
tbe  benefit  of  the  bank,  and  the  bank  did  In 
fact  grant  the  renewal  of  those  notes,  or 
make  new  ones  on  the  faith  thereof,  there 
was  suffldent  conalderatton  to  support  the 
agreement 

[2,  3]  It  Is  also  contended  by  appellees  that 
the  writing  of  May  2,  1907.  could  only  be 
construed  as  an  attempt  to  make  the  signers 
thereof  liable  as  Indorsers,  that  Is,  to  be 
Jointly  bound  as  indorsers,  with  tbe  indorser 
upon  all  obligations  Indorsed  by  either  of 
them,  and  that  they  were  released  from  lia- 
bility, because  no  notice  was  given  them  of 
the  nonpayment  of  the  notee  at  maturity. 
There  is  more  Ingenuity  than  logic  in  this 
contention.  To  bind  oneself  as  Indorser,  one 
most  Indorse  upon  the  Instrument  or  upon  a 
paper  thereto  attached.  Subsection  81,  Nego- 
tiable Instruments  Act;  Kentucky  Statutes, 
{  3720b.  Moreover,  there  are  no  words  of 
limitation  upon  the  agreement  to  be  "joinUy 
bound"  In  said  writing  of  May  2,  1907.  As 
was  said  by  this  court  in  Berry  t.  Friable, 
120  Ky.  343,  86  S.  W.  559,  27  Ky.  Law  Rep. 
724:  "Where  a  written  contract  can,  from 
the  context  be  construed  so  as  to  be  binding 
iqmn  the  parties  to  it  Instead  of  not  binding, 
the  toTmer  oonatmctlon  la  preferred,  aa  It  Is 


not  to  be  deemed  Oat  the  parttea  hare  been 
to  80  much  care  to  do  notiilng.  Tbm  dellber- 
atenesB  of  entering  Into  a  wrlttm  tmgage- 
ment  of  itself  Inudlea  a  purpose  to  become 
bound  by  the  making  of  an  oiforceable 
agreement  unless  the  very  terms  of  the  pa- 
per TegeL  the  idea."  To  give  tbe  writing  in 
question  tbie  construction  contended  for  by 
appellees  woiUd  be  to  destroy  It  nnd  this 
will  not  be  done. 

[4, 1]  But  it  is  contended  by  appellees  Uiat 
tbe  writing  of  May  2,  1907,  was  never  ac- 
cepted or  adopted  by  app^ant  bank,  and 
that  It  was  no  party  to  the  consideration 
therefor,  and,  for  that  reason,  it  cannot  sue 
thereon.  The  testimony  for  appellant  bank 
showed  that  the  writing  was,  by  the  preal- ' 
dent  of  said  bank,  delivered  to  the  discount 
clerk,  and  placed  in  the  collateral  files  of 
said  bank,  that  it  was  presented  to  and  con- 
sidered by  the  National  Bank  examiners  in 
July  and  August  1907,  that  It  was  thereafter 
spread  upon  the  minute  book  of  the  board 
of  directors,  and  we  think  th^e  quite  suffi- 
cient to  refute  the  claim  that  ai^Uant  bank 
was  an  alien  to  the  writing  in  question.  If 
the  contract  was  made  for  tiie  benefit  of  the 
bank.  It  could  sue  thereon,  even  if  It  was 
a  stranger  to  the  consideration. 

In  Blakeley  v.  Adams,  113  Ky.  392,  68  S. 
W.  393,  a  deed  had  been  made  to  a  married 
woman,  in  which  a  lien  was  reserved  in 
favor  of  a  third  person,  who  was  not  a 
party  to  the  deed.  It  is  not  even  shown  that 
the  person  In  whose  favor  this  lien  was  re- 
served knew  anything  about  the  purpose  to 
reserve  the  lien  In  his  favor  at  the  time  of 
the  execution  of  the  deed.  He  seems  to  have 
been  a  creditor  of  grantees,  and  they  wanted 
his  debt  secured  by  their  deed.  In  Its  opin- 
ion this  court  said:  "It  is  eamestiy  Insisted 
that  as  appellee,  John  C.  Adams,  was  a 
stranger  to  tbe  conveyance  from  Hazellp 
to  the  appellant  HetUe  S.  Blakeley,  be  can- 
not maintain  an  action  to  enforce  tbe  lien 
reserved  therein  In  his  favor,  and  especially 
as  the  grantee,  Hettie  S.  Blakeley,  was  a  mar- 
ried woman.  The  authorities  are  very  con- 
fiicting  upon  tbe  question  as  to  whether  a 
third  person  can  sue  on  a  contract  made  for 
his  benefit  between  others,  to  the  considera- 
tion of  which  he  Is  a  stranger.  Tbe  general 
rule  in  England  and  some  of  the  American 
states,  especially  in  Massachusetts,  Michigan, 
New  Hampshire,  and  Vermont  Is  that  a 
promise  made  by  one  person  to  another  for 
the  benefit  of  a  third  person,  who  is  a  strang- 
er, will  not  support  an  action  by  the  latter. 
But  the  generally  recognized  doctrine  in 
American  courts  Is  that  a  third  party,  for 
whose  benefit  a  contract  was  made  between 
others,  may  maintain  an  action  on  the  con- 
tract against  the  promisor  [citing  authori- 
ties]. And  In  no  state  has  this  doctrine 
been  carried  farther  than  in  Kentucky.  In 
Paducah  Lumber  Company  t.  Faducah  Wa- 
ter Supply  Company,  80  Ky.  840  [12  S.  W. 
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554;  13  S.  W.  249.  7  L.  B.  A.  77,  25  Am.  St 
Itep.  636],  It  was  beld  that,  wbere  a  water 
company  contracted  villi  a  dty  to  fnmlsli 
a  snpp^  of  water  snffldent  for  the  iffoteetlon 
of  tbe  property  of  tbe  inliabltants  of  the  city 
RS^nst  fire,  an  inhabitant  of  tbe  dty,  who 
had  suffered  loss  by  Are  by  reason  of  the 
water  company's  branch  of  contract  with  the 
dty,  might  maintain  an  action  against  the 
water  company  In  his  own  name,  although  be 
was  not  a  par^  to  the  contract '  And  the 
same  prindple  was  recognized  by  tills  court 
In  Smith  y.  Lewis,  42  Ky.  [9  B.  Mon.]  228,  In 
which  Lewis  executed  a  writing  acknowledg- 
ing that  he  bad.rec^ved  of  Smith  certain 
sugar  and  coffee,  whldi  he  promised  to  de- 
llVOT  to  Woolridge  &  Swemey.  It  was  h^d 
Uiat  Smith  could  not  maintain  an  action  of 
covenant  upon  the  face  of  this  writing  for  a 
fallare  to  deliver  the  articles  as  stipulated ; 
that  the  party  legally  .entitled  to  the  inter- 
est Involved  should  sue  for  the  breadL  And 
this  doctrine  was  foHowed  In  Allen  v.  Thom- 
as, 60  Ky.  [8  Mete.]  198  [77  Am.  Dea  160], 
and  Mlse  v.  Barnes,  78  Ky.  606,  in  which  It 
was  held  that,  if,  by  an  arrangement  betweoi 
the  vendor  and  vendee,  tbe  latter  executed 
his  note  for  purdiades  to  a  third  person,  a 
lien  could  be  retained  in  the  deed  in  fovor  of 
sudi  periwn." 

It  follows,  therefore,  that  evoi  if  appel- 
lant bank  was  a  stranger  to  the  confedera- 
tion, It  could  sue  on  the  writing  in  Question. 

[•]  It  must  be  remembered  Qiat  the  appel- 
lees were  directors  of  the  Faracamph  Com- 
pany and  of  i^fpellent  bank.  Their  interests 
In  this  transaction  were  adverse  to  the  bank. 
As  is  said  In  Morse  on  Banks  &  Banking,  { 
129:  "The  high  degree  of  confidence  and  re- 
sponslMllty  resting  upon  directors  of  a  cor- 
poraUon  has  often  led  the  courts  to  regard 
them  as  tru^ees,  and  to  declare  the  rela- 
tionship existing  between  them  and  tiie  stock- 
holders to  be  that  of  trustees  and  cestuls  que 
trustent  If  this  can  be  asserted  with  regard 
to  the  generality  of  corporations,  It  is  pecu- 
liarly and  exceptionally  true  wltii  regard  to 
banking  corporations.  •  *  •  The  law  Is, 
and  ought  to  be,  very  Jealous  in  exacting  the 
strict  and  thorough  performance  of  these 
duties,  and  it  is  in  Uie  scrutii^  of  possible 
breadies  of  them  that  tbe  rigid  rul»  which 
govern  trustees  have  been  applied." 

In  this  case,  if  the  contention  of  appellees 
should  be  upheld,  we  would  have  a  case 
where  they,  being  indorsers  upon  over  |60,- 
000  of  tbe  notes  of  a  corporatton,  wbldi  notes 
\i-ere  owned  and  held  by  a  bank,  of  whldi 
th^  were  directors,  would  obtain  thdr  re- 
lease from  ajvproxlmately  two-thirds  of  that 
liaUHity  by  procuring  Qie  renewal  of  notes 
evidencing  their  original  liability,  without 
their  Indorsement  thereon.  There  can  be  no 
doubt  in  the  mind  of  any  reasonable  man 
that  sndi  release  from  liability  could  not 
have  been  effected  except  by  reason  of  their 
connection  as  directors  with  said  bank',  nor 


could  tii^,  evoi  by  reason  of  their  bdng 
directors,  have  obtained  tiie  renewals  to  he 
continued  without  their  indorsements  as 
originally  made  had  it  not  been  for  the 
execution  and  delivery  to  an>dlant  bank  of 
the  writing  of  Hay  2.  1907. 

Moreover,  the  writing  itself  oontradicte  the 
ccmtentlon  of  appellees.  It  states  that  they 
"agree,  in  consuleratlon  of  loans  already 
made  and  to  be  made  by  tbe  Tirat  National 
Bank  of  Louisville  to  said  Payacampb  Com- 
pany, to  be  jointiy  bound  to  said  bank,  on 
all  obUpUlonB  of  the  above  company  indorsed 
by  elOier  of  us^  to  tbe  extent  of  170,000."  It 
is  in  tact  susceptible  of  but  one  construc- 
tion, and  that  is  the  manifest  and  literal 
meaidng  of  tbe  language  used. 

We  are  therefore  of  tbe  opinion  that  the 
writing  of  May  2,  1907,  was  executed  for 
tiie  benefit  of  appellant  bank,  that  there  was 
sufildent  consideration  to  support  the  ^ree- 
moit  and  we  therefore  conclude  that  the 
lower  court  erred  In  instructing  the  jury  to 
find  for  defendants,  and  in  not  snstaining 
plaintUTs  motion  to  Instruct  tiie  Jury  per^ 
emptorlly  to  find  a  verdict  for  it  against 
both  defendants  on  the  notes  sued  on. 

The  Judgmoit  is  reversed  for  proceedings 
consistent  with  this  oi^lnton ;  tbe  -wbcHa  court 
sltttng. 


SHEPHERD  y.  BANK  OF  MONTREAL  et  al. 
(Oonrt  of  Appeals  of  Kentucky.   Dec  16,  1913.) 

1,  Logs  and  Logging  (J  3*)  —  Sales  of 
Standing  Timbkb— Tims  fob  Removal. 

Where  a  deed  conveying  certain  atanding 
trees  provided  that  the  grantee  should  have  six 
years  in  which  to  remove  them  from  the  gran- 
tor's land,  but  that  if  he  should  desire  to  have 
them  stand  upon  tbe  land  for  a  longer  period 
than  six  years  he  should  have  the  rigbt  to  let 
them  stand  antil  be  should  desire  to  remove 
them,  except  that  the  graotor  after  six  years 
might  deaden  the  trees  standing  on  land  which 
he  desired  to  clear  and  cultivate,  after  giving 
notice  to  remove  them,  the  grantee's  title  was 
not  divested  tv  his  failure  to  remove  the  trees 
within  six  years  or  a  reasonable  time  thereaft- 
er; siDce,  while  If  a  contract  for  tbe  sale  of 
standing  timber  U  silent  on  tbe  question  of  re- 
moval, but  the  situation  and  circumstaDces 
show  that  a  severance  of  the  timber  from  the 
soil  was  contemplated,  the  title  may  be  defeated 
by  a  failure  to  cut  and  remove  within  a  reason- 
able time,  this  rule  does  not  apply  where  the 
time  for  removal  is  fixed  by  the  parties,  and  a 

fiarty  can  buy  growing  timber  and  hold  It  as 
and,  if  be  so  frames  his  contract 

[EM.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  Si  6-12 ;  Dea  Dig.  |  3.*J 

2.  Covenants  (|  67*)— Saxu  or  Standing 
TiUBBB— Natcu  or  Obantkb'8  Pbofkbtt. 

Where  trees  were  conveyed  by  deed  to  tbe 
grantee,  his  heirs  and  assigns,  with  covenant 
of  general  wananty,  and  the  title  secured  by 
a  lien  on  the  land,  and  the  deed  provided  that 
the  trees  might  remain  on  the  land  for  six  ye^ 
and  for  so  long  thereafter  as  the  grantee  de- 
sired, the  trees  passed  as  realty,  and  the  cove- 
nant of  title  would  follow  than  into  the  bands 
of  any  vendee. 

[Ed.  Note.— For  other  eases,  see  Covenants, 
Cent  Dig.  I  64;  Dec.  Dig.  |  67.*] 


*Fer  other  cases  sss  same  topio  and  ssotton  NUUBBH  In  Dec  Dig.  *  Am.  Dig.  Key-No.  SMrtea  &  Rep'r  tnd«x« 
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Appeal   from   dccatt   Court,  Breathitt 

Actton  tQ^  the  Bank  of  Montreal  and  anoUi- 
«  against  Henry  Sh^erd.  Jn^ment  for 
plalntffl^  and  defendant  appeals.  Affirmed. 

Martin  T.  Kelly,  of  Pinevltle,  and  Byrd, 
Nlckell  &  Howard,  of  Lexington,  for  appel- 
lant. B.  8.  Jouett,  of  Louisville,  John  S. 
<9oodwin,  of  Chicago,  111.,  Hugh  Riddell,  of 
Irrlne,  and  G.  W.  Fleenor,  of  Jackson,  for 
appelleea. 

OLAT,  0.  [1]  By  deed  dated  Bfarcb  24, 
1888,  and  tber^fter  duly  recorded  In  the 
Breathitt  oonnty  <deriE's  office,  defoidant, 
Henry  She^rd,  and  Us  wife,  Jane  Shep- 
herd, sold  and  conveyed  to  C.  E.  Smith,  his 
h^rs  and  assigns,  with  covenant  of  general 
warranty,  314  white  oak  trees  and  68  poplar 
trees,  standing  on  a  small  tract  of  land  sit- 
uated In  Breathitt  county,  Ky.  All  the  trees 
were  branded.  The  deed  contained  the  fol- 
lowing provision:  "Said  trees  being  all  the 
trees  of  the  kinds  aforesaid  standing  on  said 
lands  and  bearing  the  following  marks :  MF, 
thus,  MF,  being  all  the  green  standing  mer- 
diantable  tlmt)er  of  the  above-named  kinds 
on  said  land.  The  white  oak  trees  being  of 
and  above  20  inches  in  diameter  Inside  the 
bark  three  feet  above  the  ground  on  the  up- 
per side,  and  the  poplar  trees  being  of  and 
above  18  Inches  In  diameter  Inside  of  the 
bark  three  feet  above  the  ground  on  the  up- 
per side  with  the  usual  and  customary  right 
at  way  of  ingress,  ep^eea,  and  regress  for 
the  purpose  of  cutting  and  removing  said 
timber  with  the  free  rU;bt  to  use  such  stone 
and  timber  as  may  be  necessary  to  make  and 
construct  all  such  roads,  dams  and  other  con- 
trivances as  may  be  necessary  for  the  pur- 
pose of  removing  said  timber  or  any  timber 
the  party  of  the  second  part  may  own  and 
desire  to  remove  from  the  lands  h^ln  do- 
scribed  or  adjacent  thereto,  and  the  party 
«f  the  second  part  Is  given  the  period  of  six 
yean  from  and  after  this  date  in  which  to 
remove  said  trees  from  off  said  lands.  But 
if  the  party  of  the  second  part  should  desire 
to  have  said  trees  stand  on  said  land  for  a 
longer  period  than  six  years  he  shall  have 
the  right  to  let  said  trees  stand  on  said  land 
until  he  shall  desire  to  remove  them,  ex- 
cept  that  the  party  of  the  first  part  shall 
after  the  expiration  of  said  period  of  six 
years  have  the  right  to  deaden  such  trees  as 
stand  on  land  where  the  said  party  of  the 
first  part  desires  to  clear  and  cultivate,  firat 
giving  the  second  party  or  his  assigns  12 
months  personal  written  notice  to  remove 
the  said  trees  off  said  land  where  the  party 
of  the  first  part  desires  to  clear  or  cultivate; 
and  the  party  of  the  first  part  guarantees  to 
the  party  of  the  second  part  the  care  aud 
protection  of  said  trees  hereby  conveyed  ex- 
cept when  It  may  be  necessary  to  deaden 
-any  of  said  trees  on  the  terms  and  conditions 
Aforesaid.'*  A  lien  was  also  reserved  on  the 


land  on  which  the  trees  stood  to  'secute  flie 
grantee  against  failure  of  ttOe  to  any  of 
ttie  trees.  By  appropriate  mesne  conveyanc- 
es, ocmtalnlng  provlBlons  rimllar  to  the  above, 
the  title  to  the  trees  In  question  passed  to 
the  Bank  of  MontreaL  On  February  1,  lOlS, 
plalntUT  the  Bank  of  Montreal  brought  this 
action  Against  the  defendant,  Ueary  Shep- 
herd,  to  quiet  Its  title  to  the  trees  In  ques- 
tion. The  Boyal  Trust  Ck>mpany,  as  exec- 
utor ot  Angus  Klrkland,  manager  for  the 
Bank  of  Montreal,  was  joined  as  plalntltt 
and  united  In  the  actlfm,  asking  that  the  re- 
covery be  for  the  benefit  of  the  Bank  of  Mont- 
real. a%e  petition  seta  out  the  various  con- 
veyances by  wUch  the  Bank  of  Montreal 
acquired  .title.  D^ndant,  Henry  Shepherd, 
interposed  a  demurrer  to  the  petition,  which 
was  overruled.  Having  declined  to  plead  fur- 
ther, judgment  was  entered  In  acoordanoe 
with  the  prayer  (tf  the  petition.  The  defend- 
ant appeals. 

The  sole  question  presented  la:  Has  the 
title  to  the  trees  reverted  to  the  defendant, 
the  grantor  In  ttw  deed  dated  March  24, 
1899? 

Defendant's  position  Is  that  the  title  has 
reverted  to  him  by  reason  of  the  failure  on 
the  part  of  the  plaintiff  and  those  through 
whom  it  claims  to  cut  and  remove  the  tim- 
ber In  question  within  six  years  from  the 
date  of  sale,  or  within  a  reasonable  time 
thereafter.  In  our  opinion,  neither  one  of 
these  propositions  can  be  maintained.  By 
the.  very  deed  which  defendant  executed  the 
grantee  Is  not  only  given  six  years  within 
which  to  remove  the  trees,  but  the  further 
right  after  that  time  to  let  the  trees  stand 
on  the  land  until  he  desires  to  remove  them, 
subject  however,  to  the  right  of  the  grantor 
to  deaden  the  trees  after  first  giving  the 
grantee  12  months*  personal  notice  to  re- 
move the  trees  off  the  land  where  the  grantor 
desires  to  cultivate.  True,  we  have  held 
that  where  the  contract  for  the  sale  of  stand- 
ing timber  is  silent  on  the  question  of  re- 
moval, but  the  situation  of  the  parties  and 
the  circumstances  surrounding  them  at  the 
time  the  contract  is  executed  are  such  as  to 
show  that  the  severance  of  the  timber  from 
the  soil  was  contemplated,  the  title  thereto 
may  be  defeated  by  a  failure  to  cut  and  re- 
move the  timber  within  a  reasonable  time. 
Ky.  Coal  &  Timber  Development  Co.  v.  Car- 
roll Hardwood  Lumber  Co.,  154  Ky.  523,  157 
S.  W.  1109;  Hicks  v.  Phillips,  146  Ky.  305, 
142  S.  W.  394.  But  that  rule  has  no  applica- 
tion to  a  case  where  the  time  for  removal  Is 
fixed  by  the  parties.  In  other  words,  it  does 
not  prevent  the  parties  from  agreeing  on  the 
time  for  removal.  There  cau  be  no  doubt 
that  a  party  can  buy  growing  timber  with  no 
intention  of  manufacturing  it,  and  may  hold 
It  Just  as  he  might  buy  or  hold  land,  if  he  so 
frame  his  contract  Hicks  v.  Phillips,  supra. 

[2]  Here  the  trees  were  conveyed  by  deed 
to  the  grantee,  his  heirs  and  assigns,  with 
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covenant  of  general  warranty.  The  title  to 
the  trees  was  secured  by  a  lien  on  the  land 
on  which  they  stood.  The  parties  not  only 
agreed  that  the  trees  should  remain  on  the 
land  for  six  years,  but  for  so  long  thereafter 
as  the  vendee  desired.  Under  these  clrcnm- 
stances,  the  trees  passed  as  realty,  and  the 
covenant  of  title  would  follow  into  the  hands 
of  any  vendee.  It  was  so  adjudged  In  the 
case  of  Asher  Lumber  Co.  v.  Cornett,  63  S. 
W.  974,  23  Ky.  Law  Rep.  602,  Jn  construing 
a  deed  containing  provisions  substantially 
like  those  In  the  deed  under  consideration. 
It  follows  that  the  trial  court  properly  ad- 
Judged  that  plaintiff  was  the  owner  of  the 
timber  In  question. 
Judgment  affirmed. 


DERRINGTON  t.  CHILDERS  et  aLf 

(Coart  of  Appeals  of  Kentucky.    Dec.  16, 
1913.) 

1.  FonciBLB  Emtet  ANn  Detainieb  (S  6*)— 
E<LBUENT8— Actual  Possession. 

The  issue  involved  in  forcible  entry  Is 
whether  the  complainant  was  in  the  actual  pos- 
session of  the  premises,  and  no  question  oi  ti- 
tle or  right  of  pOBsession  arises,  and  it  is  im- 
material whether  defendant  had  a  right  to  en- 
ter or  not. 

[Ed.  Note.— -For  other  cases,  see  Forcible  En- 
try end  Detainer,  Cent.  IMf.  U  2&-S2;  Dee. 
Dig.  S  6.*] 

2.  PoHciBu:  Entby  and  Detainib  (I  9*)— 
BxTBNT  OF  Actual  Possession. 

Ttie  possession  of  a  cabin  upon  a  tract 
having  well-marked  boundaries  was  snfflcient 

possession  of  the  entire  tract 

[Ed.  Note.— For  other  eases,  see  Forcible  En- 
try and  Detainer.  Cent.  Dig.  SS  87-51;  Dec. 
Dig.  i  9.*] 

3.  Forcible  Bntbt  and  Detaineb  (8  9*)— 
BiOHT  07  Action— Actual  Possession. 

Complainant  trespassing  npon  the  actual 
possession  of  defendant  did  not  come  into  pos- 
session by  that  act,  and  hence  could  not  main- 
tain forcible  entry. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  37-51;  Dec. 
Dig.  I  9.*] 

4.  Tenancy  is  Coukon  (|  28*)— Right  to 

POSSBSaiOH  AND  UfiE. 

Each  tenant  In  common  is  equally  entitled 
to  the  use,  enjoyment,  and  possoRsion  of  the 
common  property,  and  neither  !s  entitled  to  the 
exclusive  use,  enjoyment,  and  possession 
thereof. 

[Ed.  Note. — ^For  other  cases,  see  Tmancy  in 
Common,  Cent  Dig.  ||  7&-8S;  Dea  Dig.  S 
28.*] 

5.  Forcible  Kntbt  and  Detainek  (|  9*)— 
Right  or  Action— Actual  Possession. 

Complainant  who  asserted  his  claim,  not 
as  a  joint  owner  with  defendant  but  as  an  ad- 
verse claimant  of  the  exclusive  possession  of 
the  land  in  question,  and  whose  entry  thereon 
without  the  consent  of  defendant  was  a  mere 
trespass,  bad  no  such  actual  possession  of  the 
premises  as  wonld  enable  him  to  maintain 
forcible  entry. 

lEd.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  H  37-51;  Dec. 
Dig.  i  9.*] 


6.  TsNAifOT  in  Goufoir  Q  38*)— Acnov  Be- 
tween OoTBNAim— FosraaaioN  or  Joint 

Tenant. 

The  possession  ^  one  foint  tenant  being 
the  possession  of  the  otiiet,  and  each  being 
equaUy  entitled  to  the  use,  enjoyment  and  pcw- 
seasion  of  the  joint  estate,  one  joint  owner  can- 
not maintain  fordble  entry  against  his  co ten- 
ant 

[Ed.  Note^For  other  cases,  see  Tenancy  in 
Common.  Cent  Dig.  |S  100-104.  107-llB; 
Dec.  Dig.  I  38.*] 

Appeal  from  dicnit  Oonrt,  Oraves  0oiint7> 
Fordble  entry  and  detainer  by  W.  A.  Der- 
rlngton  against  J.  C  Chllders  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Hester  &  Hester,  of  Mayfleld,  for  app^* 
lant  Webb  ft  Weaks,  of  Mayfleld,  for  appel- 
lees. 

HANNAH,  J.  W.  A.  Derrington,  on  the 
4th  day  of  November,  1912.  made  complaint 
before  the  county  Judge  of  Graves  county 
that  on  March  10,  1911,  J.  0.  GhUders  and 
Hence  Ghilders  forcibly  entered  upon,  and 
bad  since  that  time  forcibly  detained  from 
him,  a  certain  26-acre  tract  of  land  In  Oravea 
county,  which  he  claimed  had  been  in  his 
peaceable  possession  at  the  time  of  said  en< 
try.  The  oonnty  Judge  thereupon  Issued  a 
warrant  against  said  J.  G.  Chllders  and 
Hence  Chlldera  The  defendants  pleading 
not  guilty,  a  trial  was  had  on  Novehiber  15, 
1912,  and  d^fflidants  were  fonnd  guilty. 
They  traversed  the  finding ;  and  npon  a  trial 
in  the  circuit  court,  at  the  conclusion  of  the 
evidence  for  defendants,  the  court  Instruct- 
ed the  jury  to  find  the  defendants  not  guilty. 
From  an  order  overruling  plaintUTs  motion 
for  a  new  trial,  this  appeal  is  prosecuted. 

Upon  the  trial  in  the  circuit  court,  plain- 
tiff am^ded  the  warrant  so  as  to  atdude, 
from  from  the  description  of  the  25-acre 
tract  therein  set  forth,  a  certain  three-acre 
lot  in  the  northwest  comer  of  said  tract, 
being  an  inclosure  around  a  cabin.  The  rec- 
ord shows  that  this  amendm^t  was  made  by 
verbal  motion  on  the  first  trial. 

It  appears  from  the  evidence  that  the  25- 
acre  tract  of  land  In  question  was  cleared 
land  that  had  been  cultivated  and  occupied 
by  Steve  Chllders  for  some  25  or  30  years 
next  before  tils  death,  after  which  it  contin- 
ued to  be  held  by  his  children,  until  finally 
Mattle  Chllders,  a  daughter  of  Steve  Child' 
ers,  rented  It  to  Walter  Clark  and  B^ce 
Chllders,  and  they  moved  into  the  cabin  on 
the  tract  and  we^e  living  in  it  at  the  time 
of  the  Issual  of  the  writ  The  plaintiff,  W. 
A.  Derrington,  claiming  to  have  twught  the 
land  from  George  Chllders,  a  son  of  Steve 
Chllders,  entered  upon  the  land  In  Marcti, 
1911,  and  constructed  some  fencing,  which 
was  so  attached  to  the  fences  of  adjoining 
landowners  as  to  Inclose  all  of  the  25  acres. 
Api>ellees,  Immediately  after  the  erection  of 
this  fence,  cut  part  of  it  down,  and  proceeded 
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to  plow  Qp  flke  land;  and  tUt  Is  the  forcible 
entry  comiOalned  of  hf  appelant  J.  C. 
CUldsEs  was  actlns  as  agent  tot  Hattie 
Cbllders  in  tlw  can  and  managanent  ctf  tbe 

property- 

[1]  It  has  been  held  numy  times  by  this 
oonrt  that,  in  forcible  entry,  the  Isaoe  in- 
rolTed  is  whether  the  complainant  was  or 
was  not  in  the  actual  posscosion  of  the  pran- 
ises  forcibly  entered  upon,  at  the  time  of 
said  entry ;  and  that  no  question  of  title  or 
riflbt  of  possession  can  arise ;  and  that  it  Is 
immaterial  whether  the  defendant  had  a 
ri^t  to  enter  or  not ;  that  although  a  person 
may  have  the  right  of  en^,  and  be  oitttled 
to  tbe  property,  he  will  be  gnllty  of  forcible 
entry  if  he  enters  without  the  ooasent  of  the 
person  in  actual  possession. 

12,  S]  The  eridenoe  shows  that  this  tract 
has  weU-marked  boundaries,  and  the  posses- 
sion of  the  cabin  waa  therefore  soffldent  to 
extmd  the  actual  possession  of  app^ees  to 
the  entire  tracj:  Appellant  when  he  entered 
and  oonstnicted  the  fences  mentioned,  'tbere- 
fbre^  waa  a  treqpaaea  upon  Uie  actual  pos- 
sesdon  of  antdlees.  He  did  not  come  into 
poasesdon  by  ttiat  act^  for  there  cannot  be 
two  adrerse  claimants  In  posWSBiott  of  the 
same  land  at  the  same  time.  And  never  hav- 
ing had  actual  possession  himselt  of  course 
he  cannot  maintain  forcible  entry  against 
another. 

But  appellant  daims  that  Steve  Ghilders, 
and  his  son  Ctoorge  CfaUders,  bought  tbla 
land  together;  that  eadi  owned  an  undivid- 
ed one-half  Interest  therein;  that  he  (appel- 
lanO  bought  George  Chlldera'  interest;  and 
that  the  land  at  the  time  of  his  construction 
of  the  fencing  wsa  owned  Jointly  by  him  and 
the  heirs  of  Steve  ChildoB ;  that,  because  of 
this  fact,  be  had  a  right  to  enter  thereon; 
and  that  the  possession  thus  acquired  was 
an  actual  possession  supporting  an  action 
for  forcible  entry  for  this  ejectment  there- 
from. 

[4]  l%ere  Is  no  competent  proof  in  the 
record  that  Steve  ChUders  and  George  Chlld- 
eis  owned  this  land  Jointly,  nor  Is  there  any 
competent  proof  that  appellant  bought  and 
owns  the  alleged  Interest  of  George  Chllders. 
But,  assuming  that  appellant  was  In  fact  the 
owner  of  an  undivided  one-half  Interest  in 
the  said  land,  acquired  by  him  from  George 
ChUders,  and  that  he  and  appellees  or  those 
under  whom  ap[)elleeB  claim  were  joint  own- 
ers of  the  land  In  controversy  herein,  the 
question  stlU  Is  whether  appellant  ever  had 
an  actual  possession  of  said  land.  Each  ten- 
ant In  common  is  equally  entitled  to  the  use, 
enjoyment,  and  possession  of  the  common 
property;  and  neither  is  entitled  to  the  exclu- 
sive use,  enjoyment,  and  possession  thereof. 

[I]  Appellant,  the  proof  shows,  before  he 
constructed  the  fencing  mentioned,  notified 
appellees  that  he  had  bought  tbe  land  and 
for  them  to  move  off.    He  thereby  asserted 


his  claim,  not  as  that  of  a  Joint  owner,  but 
as  an  adverse  claimant  to  the  exclusive  pos- 
session of  the  laud  in  question.  So,  wha  be 
thereafter  went  upon  tbe  land  and  fenced  it, 
his  act  was  not  the  lawful  entry  of  a  tenant 
in  comm<m  upon  the  Joint  pnqierty,  but  was 
a  mere  tre^MUS  committed  upon  the  land  of 
another  by  an  adverse  and  hostile  daimant 
Appellant  therefore  never  had  actual  possee- 
slon  of  the  premises  in  question.  Appellees 
had  a  right  to  withhold  their  consmt  to  the 
entry  of  appellant,  in  the  character  of  hoa- 
ttte  claimant  la  which  that  entry  was  made. 

[I]  Moreover,  if  It  be  granted  that  appel- 
lant was  a  Joint  owner  of  the  pronises  and 
made  his  aitry  as  such  Jtdnt  owner,  then  he 
cannot  maintain  this  proceeding,  for  the  gen- 
ial rule  is  that  one  Joint  owner  cannot 
maintain  fbrdble  entry  against  bis  cotenant ; 
the  possession  of  the  we  being  tbe  possession 
of  the  other,  and  each  being  equally  oititled 
to  the  Joe,  enjoyment,  ai^  posseosion  af  the 
J<^t  estate 

Judgmmt  aiDnned. 


DAVIS  V.  STRANGE. 

(Court  of  Appeals  of  Kentucky.    Dea  12, 
1913.) 

1.  3vi>Qutm  (S  010*)— Bab  or  Junoiairr  — 
BioHT  or  Sdbett. 

Where  saxttj  paid  a  Judgment,  but  his 
principal  made  no  new  promise  to  blm,  and 
made  no  payment  daring  the  period  of  limita- 
tiona,  the  Judgment  is  barred  by  tbe  lapse  of 
20  years;  it  appearing  that  no  execution  was 
isaned  thereon  during  that  time. 

[Ed.  Note. — Per  other  cases,  Bee  Judgment, 
Cent  Dig.  II  1782-1737;  Dec.  Dig.  |  910.*] 

2-  LiUITATION    OF  ACTI0K8    (i    141*)  — NXW 

Pbomise— Essentials. 

In  order  to  toll  the  statute  of  llmitationB, 
the  debtor  most,  within  tbe  statutory  period, 
expressly  promise  to  pay  the  obligation,  or  ac- 
knowleof^  it  as  an  existing  debt. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  674;   De&  Dig.  f 

141.  *] 

8.  LnciTATXOH  ov  AonoffS   (|  142*)  — Ao- 

KNOWUCDGMKNI^-TO  WHOH  HADB. 

To  toll  the  statute  of  limitations  by  ac- 
knowledgment, tbe  acknowledgment  of  the  debt 
must  be  made  to  the  creditor  or  to  one  autbor> 
ised  to  act  for  him,  and  hence,  In  an  action  in- 
volving a  debt  which  otherwise  would  be  barred 
by  limitation,  evidence  of  statements  made  to 
third  persona  wherein  the  debtor  admitted  his 
fodebtedneas  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Umitation 
of  Actions.  Cent  Dig.  81  075-677 ;  Dee.  Dig.  fi 

142.  *] 

4.  WiTNBsms  n  14S*)  — OoHPrrEHcr— Db- 

CKASBD  PbBSONS. 

A  creditor  who  daimed  that  a  deceased 
debtor  had  acknowledged  his  debt,  and  made  a 
new  promise,  thus  taking  the  case  out  of  tbe 
statute  of  limitationB,  is  not  a  competent  wit- 
ness in  an  action  involving  that  question,  even 
though  he  had  assi^ed  his  claim,  for  Civ.  Code 
Prac.  i  606,  provides  that  no  person  sliall  tes- 
tify for  himself  conceroing  any  verbal  state- 
ment or  transaction  with  one  who  is  dead,  and 
subsection  7  provides  that  the  assignment  of  a 
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claim  hy  a  person  wbo  It  incompetent  to  testi- 
{;  shall  not  make  him  competent  to  testify 
for  aoother. 

[Ed.  Note. — For  other  cases,  eee  Witnesses, 
Cent.  Dig.  H  619-624 ;  Dec.  Dig.  {  143.*] 

Appeal  from  Gircnit  Conrt,  Edmonaon 

Couuty. 

Actlou  by  E.  M.  Harvey  against  John  D. 
Davis,  revived  In  the  name  of  N.  R.  Strange, 
plalutlfir»  administrator.  From  a  Judgment 
for  plalDtlcr,  defendant  appeals.  Affirmed. 

James  Garnett  end  Logan  &  Hazellp,  all  of 
Frankfort,  tor  appellant  Slma  &  Rodee,  of 
Bowling  Oreen,  tor  appellee. 

MILLER,  J.  In  1884  M.  N.  Drake  re- 
covered a  judgment  against  E.  11  Harvey,  as 
principal,  and  J.  W.  Woosley,  J.  U.  Hass^, 
and  John  B.  Harvey,  snretlu,  upon  a  note 
tor  $220.  No  execution  Issued  vpon  tbe  judc- 
ment  In  fiivor  of  Drake. 

On  October  1,  1880^  John  B.  Harvey  paid 
^50  upon  the  judsment,  and  again  on  Sep- 
tember 8,  1890,  he  paid  the  fuitber  sum  of 
$40.36.  In  Bfarch,  1591,  Haesey  paid  $106 
upon  the  Judgment,  and  on  August  14,  1891* 
Woosley  paid  the  balance  owing  thereon, 
amountli^  to  $100.60. 

The  note  bears  the  following  indorsements: 
"$100.60  paid  August  14, 1891,  by  T.  J.  Woos- 
ley." "Credit  by  cash  by  John  B.  Harv^ 
$50.00  October.  Ist,  1889;  M.  N.  Drake.** 
"Credit  by  $40.86  paid  by  John  R.  Harvey 
this  September  8th,  1890.  T.  G.  Mclntyre^ 
Atty."  "For  value  received  I  assign  the 
within  note  and  judgment  rendered  thereon 
to  T.  J.  Woosley.  J.  R.'  Harvey,  and  J.  H. 
Massey.   August  14th.  1891.   M.  N.  Drake." 

In  1912  Woosley  assigned  his  Interest  in 
the  Judgment  to  Davis  tor  a  con^eration  of 
$25,  and  Massey  also  agreed  to  assign  his  in- 
terest in  the  Judgment,  under  an  agreement 
with  Davis  to  be  paid  one-half  of  whatever 
sum  might  be  collected ;  but  no  formal  as- 
signment was  ever  made  by  Hassey. 

John  R.  Harvey  had  died  many  years  prior 
to  1912,  and  no  assignment  was  ever  made 
of  his  Interest  to  Davis.  In  the  meantlnie  E. 
M.  Harvey,  the  original  debtor,  bad  been 
discharged  in  bankruptcy  in  1899. 

On  Mandi  27,  1912,  Davis,  daimli^  to  be 
the  owner  of  the  judgment  by  assignment 
from  Woosley  and  Massey,  caused  an  execu- 
tion to  be  issued  thereon  from  the  office  of 
the  cleric  of  the  Edmonson  circuit  court,  ad- 
dressed to  the  sheriff  (rf  Warren  county, 
which  was,  on  April  2,  1912,  levied  up<m 
three  tracts  of  land,  containing  about  82 
acres,  n^  Bowling  Oreen,  as  the  property 
of  B.  M.  Harvey.  This  executhm  was  in- 
dorsed as  fcdlows:  "This  fl.  fa.  is  issued  tor 
the  use  and  benefit  of  John  D.  Davis,  to 
whom  the  judgment  has  been  assigned  by 
T.  J.  Woosley  and  J.  M.  Miassey ;  tlds  Jadg- 
ment  having  been  paid  by  them.  The  judg- 
ment is  subject  to  the  following  credits: 
"$50.00  paid  October  1,  1889;   $40.36  paid 


September  8,  1890;  and  $75.00  paid  about 
May,  1910.   J.  V.  Carder,  O.  B.  C.  C." 

It  will  be  noticed  this  Indorsement  upou 
the  execution  by  the  makes  no  distinc- 
tion between  paymmts  made  by  the  sureties 
to  Drake  and  payments  by  B.  Bf.  Harv^  to 
the  sureties,  and.it  adds  an  additional  credit 
of  "$76.00  paid  about  Bfay,  1910."  It  does 
not  -show  who  made  tills  last  indorsem^t, 
or  to  whom  tbe  $75  or  the  $60  vras  paid,  or 
by  wliom  they  were  paid.  It  is  claimed  by 
Massey  tliat  the  $TC  was  paid  to  him  by  B. 
M.  Harv^. 

On  April  1912,  B.  M.  Harvey  brought 
this  action  ^i^dnst  Davla,  Drak^  and  Mc- 
Neal,  the  sherUf  of  Warroi  county,  ^fiwtwHiig 
that  the  debt  against  him,  by  reason  of  the 
judgment  above  referred  to,  was  barred  by  the 
statute  of  limitations,  all^ftng  that  tlie  credit 
fax  $75  claimed  to  have  been  paid  by  him  In 
May,  101<K  as  shown  by  the  above  indorse- 
ment of  uie  derk  upon  the  executttm,  was  a 
false  credit,  that  he  never  paid  such  sum  or 
any  sum  at  that  time,  or  at  any  time  within 
the  last  20  years,  and  asking  that  the  sheriff 
be  enjoined  from  selling  bis  land  levied  on 
tor  the  purpose  of  paying  said  dxbL  B.  M. 
Harvey  further  filed  and  relied  upon  his  dis- 
charge in  bankruptcy. 

The  answer  contains  a  traverae  of  the  al- 
legations of  the  petition,  and  further  alleges 
that  about  May,  19X0,  plaintiff,  E.  M.  Har- 
vey, willingly  and  voluntarily  paid  tiie  sum 
of  $76  on  the  judgment,  which  was  duly 
credited  thereon,  and  that,  after  the  said 
original  judgment  and  debt  vrere  barred  by 
the  statute  of  limitations,  said  Harvey  re- 
peatedly and  uncoDdlUonally  promised  to  pay 
said  Judgment  in  fuIL 

The  plalntlfC,  E.  M.  Harvey,  died  before 
the  trial,  and  the  action  was  revived  in  the 
name  of  Strange,  his  administrator. 

The  case  turned  upon  whether  E.  M.  Haz^ 
vey  had  made  a  new  promise  by  wbitii  ht 
had  voluntarily  agreed,  after  the  debt  had 
heea  barred  by  limitation,  to  pay  the  same. 
The  drcult  court  adjudged  the  debt  and  judg- 
ment were  barred  by  the  statute  of  limita- 
tions, and  that  there  was  no  competent  evi- 
dence of  any  new  promise  having  been  made 
by  Harvey ;  whereupon  the  petition  was  dis- 
missed, and  Davis  awealed. 

[1]  No  payment  was  ever  made  to  Woos- 
I^,  no  new  promise  was  ever  made  to  him, 
and  no  execution  ever  issued  upon  the  judg- 
ment in  his  favor.  Without  doubt,  therefore, 
the  dalm  of  Woosley  was  barred  by  limita- 
tion, when  he  assigned  his  int«est  In  the 
judgment  to  Davis  on  Mardi  22, 1912.  Woos- 
ley produced  the  note,  .with  the  Indorsements 
thereon  as  above  shown. 

Massey  testified,  over  t2ie  plaintiff's  ob* 
jection.  08  follows:  "Q.  In  May,  1910;  or 
thereabout,  did  B.  M.  Harvey  pay  any  sum 
to  you  on  this  note  and  judgment?  If  so, 
bow  much?  (Objected  to  by  plaintiff.)  A. 
Away  back  yonder  he  paid  me  $30,  and  about 
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three  yean  ago  tae  paid  me  Q.  About 
how  long  ago  has  It  been  sinoe  he  yoa 
the  9301  A.  The  beat  ot  my  recollection 
it  has  been  22  or  23  years.  Q.  Did  EUtrrey 
make  any  promise  at  the  time  he  paid  yon 
the  f75  to  pay  the  balance  ot  the  Judgment? 
(Objected  to  by  plaintlffj  A  Tea,  sir;  he 
said  that  he  had  been  down  1b  Florida,  and 
had  been  sick ;  said  that  he  had  an  Interest 
In  some  land  down  on  Barren  river — ^he  and 
BUI  Lewis— and  he  said,  'Massey,  as  soon  as 
I  dispose  of  that,  I  will  finish  paying  for  it' " 
W.  H.  Honchln  testified  as  follows:  "Q. 
I>ld  E.  K.  Harvey  have  a  convrarsatlon  with 
3'oa  at  any  time  in  the  last  three  or  fbur 
years  about  paying  J.  H.  Hassey  any  money? 
If  you  state  he  did,  tell  as  near  as  you  am 
what  he  said.  A.  He  did;  he  said  that  he 
had  pail  X  M.  Mass^  ¥76,  and  he  further 
said  that  he  was  going  to  pay  all  of  his  old 
debts.*' 

T.  C.  Fergttstm  tesUfled  as  follows:  **Q. 
Did  you  have  a  conversation  with  E.  H. 
Harvey  before  he  brou^t  the  suit  about 
some  money  he  had  paid  J.  H.  Uassey?  If 
do,  state  what  he  said.  A.  Yes;  he  said  he 
s^t  for  J.  M.  Blass^,  and  made  him  a  inreB- 
ent  of  a  check  for  |7B.  He  also  said  that 
Massey  had  paid  some  security  money  for 
him." 

This  is  all  the  tesUmoi^  upon  the  subject 
of  the  payment  of  the  fTS  In  1910  by  m.  M. 
Harvey  and  his  alleged  new  promise^ 

[I]  In  the  early  leading  case  of  Bell  v. 
Rowland's  Adm'r,  Hardin,  801,  8  Am.  Dec. 
728,  we  laid  down  the  rule  defining  the  char- 
acter of  a  new  promise  ttuit  is  necessary  to 
bind  the  debtor  as  follows:  "Upon  the  whole, 
we  are  of  opinion  that  the  only  safe  rule  that 
can  be  adopted,  capable  of  any  reasonable 
d^ree  of  certainty*  te  that,  In  order  to  take 
the  case  out  of  the  statute  of  limitations,  an 
express  acknowledgment  of  the  debt,  as  a 
debt  due  at  that  time  (coupled  with  the  orig- 
inal consideration),  or  an  express  promise  to 
pay  It,  must  be  proven  to  have  been  made 
within  the  time  prescribed  by  the  statute. 
And  we  are  of  oEAnlon  tiiat  the  acknowledg- 
ments of  David  Rowland,  deceased,  proved 
upon  the  trial,  as  stated  In  the  Mil  of  excep- 
tions, were  not  such  express  acknowle^- 
mento,  or  promise,  as  could,  by  law,  take 
the  case  out  of  the  operation  of  the  statute. 
The  utmost  extent  of  his  acknowledgment 
was  'that  he  had  (nice  owed  the  plaintiff,  but 
he  sui^osed  his  brother  had  paid  it  in  Vir^ 
glnla  (the  place  where  Qie  original  transac- 
tion took  place,  in  the  year  1785))  aud  if  his 
brother  had  not  paid  It,  he  owed  it  yet' 
This  was  far  from  an  acknowledgment  of  a 
debt  due,  or  subsisting  at  that  time,  when  he 
insisted  the  debt  had  been  paid  by  his 
brother.'* 

In  Harrison  v.  Handley,  1  Bibb,  445,  the 
court,  afttf  a  careful  examination  of  the  ques- 
tion, re-annonnced  the  rule  as  follows:  "Mere 
loose  expressions,  or  vague  acknowledgmeuts, 
will  not  suffice;  the  acknowledgment  from 


which  the  law  is  to  raise  a  promise,  confzary 
to  the  provisions  of  the  statute  must  be 
clear  and  express,  where  the  mind  is  brought 
directly  to  the  point — debt  or  no  debt  at  the 
present  time,  not  whether  the  debt  was  once 
an  existing  demand.  That  the  law  will  argn- 
mentatlvely  make  it  a  debt  in  pnesentl,  if 
the  party  does  not  in  his  acknowledgment 
say  it  Is  not,  or  prove  payment,  Is  a  proposi- 
tion that  cannot  be  granted  In  opposition  to 
the  provisions  of  the  statute." 

The  rule  thus  laid  down  has  been  conelBt- 
ent  followed  by  this  court  to  the  present 
time.  See  Marcnm's  Adm'r  v.  Teny,  146 
Ey.  148,  142  8.  W.  200,  87  L.  B.  A.  (N.  S.) 
88S,  and  the  cases  there  dted. 

[S]  Furthermore,  In  order  for  an  acknowl- 
edgment to  take  a  case  out  ot  the  statute^  ^ 
it  must  be  made  to  the  creditor,  or  to  some 
one  authorised  to  act  for  him;  it  is  not 
enough  If  it  be  made  to  a  stranger.  Trues- 
dale  V.  Anderson,  9  Buah^  276;  Hargia  v. 
SeweU,  87  Ky.  68,  7  S.  W.  567,  9  Ky.  Law 
Bep.  920;  Dowell  v.  DowelTs  Adm'r,  187 
Ky.  167,  125  8.  W.  283;  Dorsey  v.  Gunkle, 
18  8.  D.  464,  101  N.  W.  86k  and  the  note 
thweto  in  5  Ana.  Cas.  81L . 

Under  tbis  role  the  statemnts  made  by 
Harvey  to  Honchin  and  to  Ferguson,  who 
were  not  parties  to  the  transaction,  does  not 
satisfy  the  rule,  and- they  must  therefore  be 
excluded. 

[4]  Furthermore  Ihe  only  testimony  of  the 
payment  and  the  new  promise  which  comes 
within  the  rule  that  the  new  promise  must 
be  made  to  the  <Tedttor  is  the  testlraony  of 
Massey;  but,  clearly,  bis  testimony  Is  In- 
competent under  section  606  of  the  Civil 
Code,  which  provides  that  no  person  shall 
testify  for  himself  concerning,  any  verbal 
statement  of  or  any  transactloii  with  one 
who  Is  dead  when  the  testimony  is  given,  and 
subsection  7  thereof,  which  reads  as  follows : 
"The  assignment  of  a  claim  by  a  person  who 
1b  Incompetent  to  testify  for  hlmsdf  shall 
not  make  him  competent  to  testify  tor  an- 
other." Bl.  is.  Harvey  being  dead,  Massey 
could  not  teHtlfy  against  him  under  the  gen- 
eral rule,  and,  under  subsection  7  above  quot- 
ed, he  could  not  testify  for  Davis,  his  se^ 
signee.  Alezandelr's  Bx'rB  t.  Alford,  89  Ey. 
106,  20  S.  W.  164. 

The  drcult  court  should  have  sustained 
the  objection  to  Bfassey's  testimony,  and, 
that  being  excluded,  there  was  no  compet«it 
testimony  showing  either  the  payment  of  the 
f 75  tn  Mv,  1910^  or  a  new  promise  to  the 
creditor. 

Having  reached  the  conclusion  that  there 
was  no  new  promise  upon  the  part  of  B.  M. 
Harvey,  it  is  unnecessary  to  consider  the 
question  whether  a  Judgment  comes  within 
the  rule  by  which  a  new  promise  suspends 
the  operation  of  the  statute  of  limitations 
and  continues  the  cause  of  action.  That 
question  Is  considered  in  Oiaom  v.  Dahl,  99 
Minn.  433,  100  N.  W.  1001,  8  L.  B.  A  CN.  S.) 
144.  116  Am.  St  Rep.  435,  9  Ann.  Gas.  252. 
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wltb  note;   25  Gya  1S27;   and  Spilde  t. 
Johnson.  182  Iowa.  484,  109  N.  W.  1023.  8 
C.  B.  A.  (N.  8.)  439, 119  Am.  St  67& 
JndgmeDt  affirmed. 


MOUNT  et  nx.  t.  TOUBTH  STREET  BANK. 
(Court  of  Appeals  of  Kentucky.  Dec.  16,  1913.) 

J,  HOMBSTIAD    (8    199*)    —    PbOTKCTION  OV 
RiOBTB— ALI'OTMENT  OF  HOHESTEAD. 

Wher«,  in  a  Buit  to  set  aside  a  conveyance 
from  a  hosband  to  hia  wife  as  fraudulent,  the 
court  determined  that  defendants  were  entitled 
to  a  homestead  in  the  land  and  appointed  com- 
missioners  to  allot  a  homestead,  but  after  hear- 
ing evidence  on  exceptions  to  the  commissioners* 
report  concluded  that  their  allotment  was  insuf- 
ficient he  could  on  such  evidence  make  the  al- 
lotment himself  instead  of  appointing  other  com- 
mistionera  to  make  a  new  allotment. 

[Ed.  Note.— For  other  eases,  see  Homestead, 
Cent  Die:.  Si  370.  871;  DeTblg.  |  199.*] 

2.  Homestead  (8  180*)— Pobfeit0re— FttAUD- 

171-ENT  Conveyance. 

Where  land  was  bought  and  paid  for  before 
a  debt  was  created,  the  tact  that  a  conveyance 
thereof  to  the  debtor's  wife  was  fraudulent  did 
not  defeat  their  right  to  a  homestead  as  against 
such  creditor. 

[Ed.  Note. — For  other  easea  see  Homestead, 
Cent  Dig.  H  84^,  350;  DecTDig.  |  180.*] 

8.  HOHBaTEAD  n  162*)— ABAITDONUEKT— RB- 

UOVAL  FBOIC  HOUESTEAD. 

Where  a  debtor  and  his  wife  were  occupy- 
ing knd  as  a  homestead  when  a  creditor  souKht 
to  have  It  subjected  to  the  payment  of  his  debt 
on  the  gronnd  that  a  conveyance  thereof  to  the 
wife  was  fraodulent  the  fact  that  when  the  debt 
was  created  they  were  temporarily  absent  and 
the  land  was  under  lease  did  not  defeat  their 
right  to  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  Sf  316-310 ;  Dec  Dig.  |  162.*] 

4.  Feaudulent  Convktancbs  (J  260*)— Soira 
TO  Set  Aside — Burden  or  Pboof. 

One  seeking  to  subject  property  conveyed 

by  a  husband  to  his  wife  to  the  payment  of  a 

judgment  against  the  husband  on  the  ground 

that  the  conveyance  was  fraudulent  must  allege 

and  prove  fraud  as  in  other  cases. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  S{  789-796;  Dee  Dig. 

I  269.*] 

6.  Fraudulent  Convetanceb  (|  295*)- Suitb 
TO  Set  Abide— Sufficienct  of  Evidence. 
In  a  suit  to  set  aside  a  conveyance  on  the 
ground  that  it  Is  fraudulent  as  to  creditors, 
niough  all  the  direct  and  positive  evidence  shows 
the  payment  of  the  consideration  stated  in  the 
deed,  the  court  is  not  concluded  thereby  but  may 
look  into  all  the  facts  and  circumstances  dis- 
covered by  the  testimony,  reject  the  positive  evi- 
dence, and  be  controlled  by  the  facts  and  circum- 
stances appearing  to  be  entitled  to  more  weight 
especially  when  the  transaction  is  between  a 
husband  and  wife,  who  naturally  have  a  com- 
mnnity  of  interest  purpose,  and  desire,  making 
it  nnnsnally  difficult  to  establish  fraud,  and  is 
unsupported  except  by  their  statements. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  867-875 ;  Dec.  Dig. 
I  295.*} 

Appeal  from  Glrcnlt  Conrt  Daviess 
Comity. 

Action  by  the  Fourth  Street  Bank  against 
J.  A.  Mount  and  wife  to  set  aside  a  convey- 
ance as  fraudulent   From  a  Judgment  sub- 


jecting part  of  the  land  conveyed  to  the  pay- 
ment of  plaintlirs  debt,  defendants  appeal, 
and,  from  so  much  thereof  as  allows  defend- 
ants a  bomestead,  plaintiff  croa^anteala. 
Affirmed. 

W.  B.  And  and  B.  B.  Maacm,  botti  of 
Ow^boro,  for  appellants.   W.  T.  Bills,  of 

Owensboro,  for  appellee. 

CARROm  J.  The  appellee  bank  brought 
tills  suit  attacking  as  fraudulent  a  convey- 
ance made  by  the  appellant  J.  A.  Mount  to 
his  wife,  the  appellant  N.  A.  Mount  and 
seeking  to  subject  the  land  conveyed  to  the 
payment  of  the  balance  due  on  a  Judgmmt  It 
obtained  against  3.  A.  Mount  In  1909  on  a 
debt  created  in  1906.  The  petition  cliarKed 
that  the  conveyance  attacked,  which  was 
made  subsequent  to  the  creation  of  the  debt 
sued  on,  was  without  consideration  and  made 
for  the  purpose  ot  d^raudinc  the  creditors 
of  3.  A.  Mount 

The  answer,  after  traversing  the  aver- 
ments of  the  petition,  set  up  that  the  defend- 
ants were  entitled  to  a  homestead  in  the 
land.  The  lower  court  adjudged  that  the  de- 
fendanta  were  entitled  to  a  homestead  but 
subjected  the  remainder  of  the  tract  to  the 
debt  of  the  bank,  and  from  that  Judgment 
the  defendants  prosecute  this  appeal,  and  the 
bank  prosecutes  a 'cross-appeal,  complaining 
of  the  action  of  the  lower  conrt  in  award- 
ing to  the  Mounts  a  homestead. 

Preliminary  to  a  discussion  of  the  merits 
of  the  case,  we  may  notice  the  objection 
raised  by  counsel  for  the  bank  that  the  lower 
court  committed  error  to  its  prejudice  in  set- 
ting aside  the  allotment  of  18  acres,  made  by 
the  commissioners  appointed  to  set  apart  a 
homestead,  and  allotting  as  a  homestead  27 
acres. 

[1]  It  appears  that  the  court,  after  deter- 
mining that  the  Mounts  were  entitled  to  a 
homestead  in  the  land  songht  to  be  snbject- 
ed,  appointed  commissioners  to  allot  the 
homestead.  These  commissioners  reported 
that  in  their  Judgment  18  acres  of  land  with 
improvementa  was  sufficient  to  set  apart  aa 
a  homestead.  To  this  report  exceptions  were 
filed,  and,  after  hearing  the  evidence  intro- 
duced on  the  exceptions,  the  court  reached 
the  conclusion  that  the  number  of  acres  set 
apart  by  the  commissioners  was  not  suffi- 
cient and  adjudged  that  there  should  be  set 
apart  27  acres. 

We  think  the  court  In  cases  like  this, 
where  commissioners  have  been  appointed  to 
allot  a  homestead,  has  the  undoubted  right, 
when  exceptions  are  filed  to  the  allotment 
and  evidence  heard,  to  either  diminish  the 
quantity  of  property  set  aside  or  increase  it. 
as  the  facts  may  seem  to  him  to  Justify.  If 
the  court  concludes  that  the  allotment  is  too 
small  or  too  large,  he  Is  not  limited  In  the 
action  he  may  take  to  the  practice  of  bua- 
talnlng  the  exceptions  and  appointing  oOtee 


•For  other  eases  see  same  topic  sad  seotloB  NUUBBR  Id  Dec  Dig.  *  Am.  Dig.  Kej-No.  Series  *  R«p*r  Indues 


Digitized  by 


Google 


MOUKT  T.  FOURTH  STREET  BANE 


221 


commlssionerB  to  make  a  new  allotment  bat 
may  proceed  on  the  evidence  heard  on  the 
exceptions  to  make  the  allotment  himself. 
The  action  of  the  commissioners  Is  not  con- 
clusive, and  the  court  may,  after  receiving 
their  report,  exercise  his  own  judgment  in 
determining  the  rights  of  the  parties.  The 
settlement  of  questions  like  this  is  at  last 
merely  a  question  of  fact,  and  the  report  of 
tne  commissioners  Is  only  inteoded  for  the 
guidance  of  the  court  and  to  aid  It  In  reach- 
ing a  correct  conclusion. 

[2]  It  is  further  Insisted  that  the  Mounts 
were  not  entitled  to  a  homestead.  We  think 
they  were.  The  land  sought  to  be  subjected 
was  bought  and  paid  for  before  the  debt  of 
the  bank  was  created,  and  the  fact  tbat  the 
conveyance  by  the  husband  to  his  wife  was 
fraudulent  did  not  defeat  their  right  to  a 
homestead  as  against  the  bank.  Dpwd  v. 
Hurley,  78  Ky.  260;  RothweU  V.  Rotbwell, 
104  S.  W.  273,  31  Ky.  Law  Sep.  851 ;  Kue- 
▼an  V.  Specker,  11  Bush,  1. 

[3]  The  debtors  were  occupying  the  land 
as  a  homestead  at  the  time  it  was  sought  to 
be  subjected  in  this  action,  and  although  for 
three  or  foor  years  between  the  date  of  pur- 
chase and  the  Instltutiou  of  this  suit,  and  at 
tbe  time  when  the  debt  of  the  bank  was  cre- 
ated, the  Mounts  were  not  in  the  actual  oc- 
cupancy of  this  land,  this  circumstance  does 
not  affect  the  homestead  right,  as  during 
their  absence  it  was  under  leaser  and  the  evi- 
dence ahows  that  their  abaence  was  only 
temporary;  there  being  no  permanent  aban- 
donment ot  the  premlaeB.  Hani^rd  v.  Bel- 
dam, 14  Bush,  210;  Fant  t.  Talbot,  81  Ey. 
23;  Garter  Ooodman,  11  Bush,  228;  Nich- 
ols T.  Sennltt,  78  Ky.  680;  Henaoy  t.  Hen- 
ser,  »2  Ey.  164.  17  S.  SS3,  IS  Ey.  Law 
420.  On  the  question  of  fraud  in  the 
conveyance,  we  think  the  lower  court  reach- 
ed a  correct  conclusion. 

[4]  In  Oathrle  v.  HUl,  138  Ey.  181,  127  S. 
W.  767,  and  Cogar  t.  Natltnial  Bank  of  Lan- 
caster, 151  Ey.  470.  152  S.  W.  278.  we  held 
tliat  a  creditor  of  the  husband,  who  seeks  to 
subject  property  conveyed  by  the  hnaband  to 
tbe  wife  upon  the  ground  that  the  convey- 
ance was  fraudulent;  most  allege  and  prove 
the  fraud  as  In  other  like  cases;  but  we 
tblnk  fnun  a  cartful  consideration  of  the 
arldence  that  this  conveyance  was  fraudu- 
lent; at  least  In  the  sense  that  it  was  with- 
out consideration.  The  land  in  controversy 
was  purchased  by  and  conveyed  to  the  hus- 
band in  1902.  In  1906  the  debt  to  the  bank 
was  created,  and  In  March,  1907,  Mount  con- 
veyed the  land  to  his  wife  for  the  recited 
consideration  of  $1,500  in  cash. 

Oammei  tor  the  bank  took  the  deposltionB 
of  Mount  and  bis  wife,  and  each  fully  cor-- 
roborated  the  statements  of  the  other.  Mrs. 
Mount  testified  in  substance  that  In  1906  she 
gave  her  husband  |500  in  cash,  whidi  he 
needed  la  connection  with  the  saloon  busi- 
be  was  then  engaged  In,  bat  did  not  take 


from  him  any  note  or  other  evidence  of  the 
loan.  Her  testimony  as  to  the  source  from 
which  she  received  this  $500  is  contradictory 
and  inconsistent  It  is  In  effect  that  20  or 
more  years  before  she  advanced  It  to  her 
husband  she  received  It  from  her  mother's 
estate  or,  at  any  rate,  from  some  of  her 
mother's  people,  and  kept  In  her  house  In  a 
black  satchel  during  all  of  these  years  the 
Identical  money  so  received  until  she  lent  It 
to  her  husband  in  1006.  She  further  testifies 
that  in  the  early  part  of  1902  her  husband, 
out  of  his  earnings  as  workhouse  keeper  of' 
Owensboro,  gave  her  $1,000  In  gold,  and  she 
put  this  gold  In  the  satchel  with  the  $500 
and  kept  the  gold  there  until  the  day  the 
deed  was  written,  when  she  paid  to  her 
husband  the  same  $1,000  In  gold  that  he 
had  given  her  In  1902,  and  this  money,  to- 
gether with  the  $500  advanced  to  him  in 
1906,  made  up  the  $1,600  paid  by  her  for  the 
land.  Another  witness  said  he  was  present 
when  the  $1,000  was  paid,  but  we  attach  lit- 
tle weight  to  the  evidence  of  this  witness,  as 
he  only  knew  what  was  told  him  by  Mount 
It  Is  true  that  both  Mount  and  his  wife  testi- 
fy that  tbe  wife  paid  him,  in  the  manner 
and  at  the  time  stated,  $1,600  for  the  land, 
but  there  arc  many  convincing  circumstances 
disclosed  by  their  evidence  tending  to  Im- 
peach tbe  verity  of  their  statements  dealing 
directly  with  these  transactions,  and  these 
drcumstances,  together  with  the  Inconsis- 
tencies in  the  evidence  of  Mount  and  his 
wife,  leave  the  Impression  that  their  purpose 
was  to  defeat  the  collection  of  this  debt 
that  they  both  knew  was  in  existence  when 
the  conveyance  to  the  wife  was  made. 

[5]  It  Is  very  true  tbat  so  far  as  the  direct 
and  positive  evid^ce  Is  concerned,  and  look- 
ing to  that  alone.  It  shows  that  the  wife  paid 
ro  the  husband  the  consideration  stated  in 
the  deed ;  but,  in  an  effort  to  get  at  the  truth 
and  do  Justice  in  cases  like  this,  courts  are 
not  concluded  by  the  positive  evidence  of 
witnesses  but  may  look  Into  all  the  facts  and 
circumstances  discovered  by  the  testimony 
and,  after  weighing  it  all,  feel  at  liberty  to 
reject  the  positive  declarations  and  be  con- 
trolled by  other  facts  and  circumstances  ap- 
pearing to  be  entitled  to  more  weight  Ks- 
Pf^cially  should  this  rule  pre>ail  when  the 
transaction  assailed  as  fraudulent  occurs  be- 
tween husband  and  wife  and  Is  unsupported 
except  by  their  statements.  Reasonably  and 
naturally  they  have  a  community  of  interest 
a  community  of  purpose,  and  a  community 
of  desire.  What  one  does,  the  other  will  do ; 
what  one  wants,  the  other  will  agree  to :  and 
declarations  made  by  one  will  generally  be 
corroborated  by  the  other. 

These  ever-present  conditions,  existing  as 
a  result  of  the  marital  relation,  make  it  un- 
usually difficult  to  establish  that  purely  pri- 
vate and  personal  transactions  between  hus- 
band and  wife  are  fraudulent  or  without  con- 
sideration; and  if  the  courts  were  bound  to 
accept  as  true  tbedr  declarations  as  to  what 
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oocurred,  without  feeling  free  to  look  behind 
the  statements  and  see,  In  the  light  ot  the 
surrounding  circumstances,  what  actuall? 
happened,  the  creditors  of  the  husband  could 
rarely  succeed  in  showing  the  real  nature  of 
the  transaction  or  the  fact  that  it  was  ar- 
ranged to  defeat  his  creditors.  So  that, 
while  In  this  class  of  cases  the  burden  of 
proof  is  on  the  creditor  to  show  the  fraud 
complained  of  by  him,  this  rule  of  evidence 
will  not  furnish  a  shield  behind  which  hus- 
band and  wife  may  hide  property  to  which 
the  creditor  is  entitled  if  he  produces  facta 
and  circumstances  sufficient  to  overcome  the 
presumption  that  puts  upon  him  the  burden 
of  showing  that  the  transaction  assailed  was 
tainted  with  fraud.  Stix  v.  Calender,  165  Ky. 
806,  160  S.  W.  614. 

Wherefore  the  Judgment  on  the  original 
and  cross  appeal  Is  affirmed. 


CITY  OF  NEWPORT  v.  SOUTH  COVING- 
TON &  C.  ST.  RY.  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  12, 
1913.) 

1.  Taxation    (%   47*)  —  FRAiraHiai   Tax  — 

DoCBLE  Tax. 

Ky.  St  S  4077,  requires  a  railroad  to  pay 
on  annual  franchise  tax  to  the  state  and  also 
a  local  tax  thereon  to  any  city  in  whicb  its 
franchise  may  be  exercised,  and  sections  407&- 
4080,  provide  that  the  corporation  shall  report 
to  the  State  Auditor  its  indebtedness  and  the 
interest  paid  thereon,  and  the  amount  of  its 
stock  and  the  dividends  paid  thereon,  from 
which  the  state  board  shall  capitalize  Its  total 
earninfT  power,  includinK  all  its  property,  tangi- 
ble and  intangible,  and  deduct  the  assessed  val- 
ue of  its  taQ^ible  property  to  ascertain  the  value 
of  its  franchise.  A  city  assessed  a  street  rail- 
road's tangible  property  at  $300,900,  on  which 
tax  was  paid,  and  thereafter  the  state  board,  in 
fixing  the  franchise  tax  therein,  deducted  the 
value  of  its  tangible  property  therein  as  fixed  by 
the  county  assessor,  which  was  $36,840  less  than 
the  city's  assessment  tboeoiL  The  company 
tendered  a  franchise  tax  to  the  city,  based  on 
the  deduction  of  the  city's  assessment  of  its 
tangible  property  from  the  capitalization. 
Held,  that  the  amount  tendered  was  all  that 
the  city  could  demand,  since  to  have  required 
the  road  to  pay  the  tax  assessed  by  the  state 
board  would  have  been  double  taxation  to  the 
extent  of  $36,840,  and  lllegaL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  104-114 ;  Dec.  Dig.  S  47.*] 

2.  Taxatioh  ^  117*)— Natubb  or  Fbanohise 
Tax. 

A  franchise  tax  is  not  a  license  or  occupa- 
tion tax,  but  simply  an  ad  valorem  or  property 
tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  214 ;  Dec.  Dig.  {  117.*] 

3.  Taxation  <f  463*)~Frakchibb  Tax— Ap- 
fZJOATIOH  rOB  COBBIOnON. 

Under  Ky.  St  U  4077-4080,  leqniring  a 
railroad  to  pay  a  franchise  tax  for  the  valua- 
tion thereof,  and  section  4083,  providing  that 
within  80  days  after  the  value  of  the  franchise 
in  determined,  the  State  Auditor  shall  certify 
the  amount  of  the  tax  in  counties,  cities,  etc., 
to  the  county  clerk,  a  railroad  claiming  an  over- 
assessment  of  Ite  franchise  tax  in  a  city  was 
not  required  to  apply,  within  SO  days,  to  the 


state  board  for  correction,  since  before  the  val- 
uation became  final  it  had  no  means  of  know- 
ing what  the  assessment  would  be. 

[Ed.  Mote.— For  other  cases,  see  Taxation^ 
Cent  Dig.  H  824-827 ;  Dec.  Dig.  f  463.*] 

Appeal   from   Circuit   Court,  Campbell 

County. 

Action  by  the  dty  of  Newport  against  tlie 
South  Covington  &  Cincinnati  Street  Railway 
Company.  From  a  ju^ment  for  defendant 
on  overruling  a  demurrer  to  the  answer, 
plaiDtiif  appeals.  Affirmed. 

Otto  Wolff,  of  Newport,  for  appellant. 
Matt  Hen^d,  of  Newport,  for  appellee. 

SBTTIiB],  J.  The  State  Board  of  Valna- 
atlon  and  Assessment,  looking  to  its  taxation 
for  the  year  1911,  fixed  the  value  of  the  ap- 
pellee  South  Covington  ft  Cincinnati  Street 
Railway  Company's  fmichise  in  the  appel- 
lant, City  of  Newport,  at  $122,344.  This  val- 
uation was  certlfled  by  the  Auditor  of  State 
to  the  clerk  of  the  Campbell  county  court, 
and  by  the  ^etk  to  the  appellant,  city, 
whereupon  the  latter  made  out  the  city's  bill 
for  the  franchise  tax,  upon  a  levy  of  $1.40 
per  $100,  amounting  to  $1,712.82,  the  pay- 
ment of  which  was  demanded  of  anwUee. 
It  appears  that  In  the  same  year  the  assessor 
of  Campbell  county  had  assessed,  or  fixed, 
the  value  of  appellee's  tangible  property  In 
the  city  of  Newport  at  $330,060,  and,  by  the 
city's  assessor,  the  value  of  the  same  proper- 
ty was  for  the  same  year  fixed  at  $366,900, 
which  exceeded  the  county  assessor's  valua- 
tion by  $36,840;  bvt  the  state  board.  In  arriv- 
ing at  the  value  of  api>eIlee'B  franchise  In 
the  of  Newport,  deducted  .the  valuation 
of  appellee's  tangible  property,  as  fixed  by 
the  county  assessor,  from  Its  total  capitaliza- 
tion. In  the  meantime,  and  before  the  state 
board  fixed  or  certified  the  value  of  Its  fran- 
chise, appdlee  paid  to  the  dty  the  tax  tm 
Its  tangible  property  therein  on  tiie  dty  as- 
sessor's valuation  of  $366,900,  so,  when  the 
city  demanded  the  tax  of  $1,712.82  on  its 
franchise,  it  declined  to  pay  same,  but  ten- 
dered to  the  dty  $1,197.08,  this  amount  being 
the  tax  on  Its  franchise  lu  the  dty  for  1911, 
as  certlfled  by  the  State  Auditor,  less  $36,840. 
the  excess  of  the  city's  valuation  of  its  tangi- 
ble property,  above  that  made  of  It  by  the 
county  assessor.  The  appellant  refused  to  ac- 
cept, in  payment  of  appellee's  frandilse  tax, 
the  $1,197.08  thus  tendered  by  the  latter,  and 
brought  against  It  this  action  to  recover  the 
$1,712.82  conUlned  in  the  tax  bill.  Appel- 
lee's answer  set  up  the  excess  of  the  dty's 
valuation  of  Its  tangible  property  over  the 
amount  deducted  by  the  state  board;  alleged 
the  payment  by  It  of  the  tax  on  its  tangible 
iwoperty  at  the  city's  valuation,  and  the 
tender  of  $1,197.08  In  satisfaction  of  the  tax 
it  claimed  to  owe  the  dty  on  its  franchise, 
which  amount  upon  the  filing  of  the  answer. 
It  paid  into  court  A  demurrer  to  the  answer 
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was  filed,  whicb  the  court  overruled,  and,  the 
city  refusing  to  plead  further,  Jud^uent;  re- 
quiring it  to  accept  the  f 1,187.06  tendered 
by  appellee,  was  entered.  The  <Aiy,  being 
dissatiafled  with  the  Judgment,  lias  appealed. 

The  ruling  of  the  circuit  court  was  based 
upon  the  theory  that,  to  have  compelled  ap- 
pellee to  pay  the  tax  bill  of  91,712.82  de- 
manded by  the  city  would  have  taxed  It 
twice  to  the  extent  of  ^6,840,  the  excess  of 
the  city's  valoation  of  Its  tangible  property 
in  the  city  over  the  state  and  county's  valua- 
tion of  the  same  property. 

[1,2]  A  railway  company  Is  one  of  the  cor- 
porations that  is  required,  by  section  4077, 
Kentucky  Statutes,  to  annually  pay  a  tax  on 
its  franchise  to  the  state,  and  also  a  local 
tax  thereon  to  the  county.  Incorporated  city, 
town,  or  taxing  district  where  its  franchise 
may  be  exercised;  the  State  Board  of  Valu- 
ation and  Assessment,  composed  of  the  Audi- 
tor, Treasurer,  and  Secretary  of  State,  be- 
ing required  to  flx  the  value  of  such  fran- 
chise, as  provided  in  that  and  succeeding  sec- 
tions down  to  4080,  inclusive.  Briefly  stated, 
the  corporation  must,  among  other  things, 
report  to  the  State  Auditor  the  facts  upon 
which  the  valuation  of  Its  franchise  is  based. 
From  these  reports  the  state  board  capital- 
izes the  total  earning  power  of  the  corpora- 
tion, say  on  a  6  per  cent,  basis,  and  this 
capitalization,  called  the  "capital  stock"  of 
the  corporation,  being  arrived  at,  there  must 
be  deducted  from  it  the  assessed  value  of  all 
tangible  property  of  the  corporation,  and  the 
remainder  thus  ascertained  constitutes  the 
value  of  its  franchise  subject  to  taxation. 
The  entire  capitalization  must,  and  does,  in- 
dnde  all  the  property  of  the  corporation,  be 
it  bonds,  stock,  real  estate,  notes,  accounts, 
rails,  power  house,  cars,  or  any  other  prop- 
erty, tangible  and  intangible,  and  If  the  tan- 
gible property  upon  wlilch  the  corporation 
pays  taxes  were  not  deducted  from  the  total 
capitalization,  there  would  be  double  taxation, 
because  thla  capitalization  represents  the 
very  property  (tangible)  upon  which  the  tax- 
es are  already  paid;  therefore  the  assessed 
Talne  of  the  tangible  property  is  deducted 
£rom  the  gross  or  total  capitallzatloD,  and 
the  remainder  constitutes  the  value  of  the 
franchise.  So.  where  tiie  capitalization  Is 
fixed  at  $1,600,000,  which  includes  tangible 
property  assessed  at  $600,000,  this  would 
leave  the  value  of  the  franchise  $1,000,000. 
If  the  board  deducted  only  $300,000.  al- 
though the  assessment  is  $600,000,  the  com- 
IHtny  would  pay  tiaxes  on  $1,700,000,  or  on 
9200,000  more  than  Its  total  property  is  val- 
ned  at 

As  the  statute  does  not  provide  for  any 
report  by  the  corporation  of  the  assessed 
TSlue  of  its  tangible  property,  dther  as  as- 
sessed by  the  ooxmty  assessor  or  any  munic- 
ipal authority,  but  only  of  the  amount, 
kind,  where  situated,  assessed,  or  Uable  for 
taxation,  all  it  can  do  is  to  rejMrt  where  it 
is  assosaod  or  liable  fior  taxation  and  give 


Its  fair  cash  value.  So,  the  deduction  of  the 
assessed  value  of  the  tangible  proi>erty  from 
the  total  capitalization  made  by  the  state 
board  is  based  on  the  report  (tf  the  county 
clerk  to  the  State  Auditor  of  the  local  as- 
sessment nude  of  the  tangible  propwly;  anA 
the  county  clerk  of  Campbtil  county,  In  re- 
porting the  assessed  value  of  appellee's  tan- 
gible property,  seems  to  have  taken  the  assess* 
ment  of  its  value  as  made  by  the  assessor  oi 
the  county,  instead  of  that  made  by  the  as- 
sessor of  the  <i.tj  of  Newport  It  is  therefore 
apparent  that  If  the  municipality  assesses, 
as  vras  done  in  this  case,  the  tongllde  prop- 
erty subject  to  taxation  higher  tbnn  does  the 
county  assessor,  and  the  assessment  of  the 
latter  Is  used  by  the  state  board  in  fixing 
the  value  of  the  franchise,  It  follows  that 
the  ci^s  assessment  increases  the  total  or 
aggregate  value  of  the  company's  capitalisa- 
tion or  capital  stock  to  that  extent;  and, 
had  the  state  board  In  this  case  deducted  the 
higher  assesHuent  made  by  the  from  the 
total  capitalization,  the  value  of  the  ^an- 
cbise  would  have  been  fixed  at  a  lower 
amount  than  It  wa& 

As  appellee  had  already  paid  to  the  ap- 
pellant city  the  tax  on  its  tangible  property 
as  valued  by  the  city  assessor,  if  It  had  paid 
the  tax  of  $1,712.82  demanded  by  the  dty 
upon  Its  franchise,  it  would  have  been  double 
taxation  to  the  extent  of  $36,840,  the  excess 
of  the  city's  assessment  of  Its  tangible  prop- 
erty over  the  valuatloo  given  it  by  the  state 
board  in  fixing  the  value  of  its  franchise. 
In  this  view  of  the  matter,  the  $1,197.08 
tendered  appellant  by  appellee  was  all  the 
former  was  entitled  to  as  a  tax  on  the  lat- 
ter's  franchise  for  the  year  1911.  A  franchise 
tax  Is  not  a  license  or  occupation  tax,  but 
simply  an  ad  valorem  or  property  tax;  and 
to  impose  a  tax  on  the  capital  stock  of  the 
corporation,  and  also  upon  the  property  In 
which  Its  capital  stock  Is  invested,  would  be 
double  taxation  and  illegal.  Our  condemna- 
tion of  double  taxation  is  stated  in  Common- 
wealth V.  Walsh's  Trustee,  133  Ky.  103,  117 
S.  W.  898,  as  follows:  "Throughout  the  whole 
scheme  of  taxation  adopted  by  this  state  ' 
there  is  an  evident  purpose  to  avoid  double 
taxation,  not  alone  In  not  taxing  the  same 
property  twice  In  the  same  year  for  the  same 
purpose,  but  as  well  in  not  taxing  the  same 
thing,  whatever  its  form,  twice  in  the  same 
year  for  the  same  purpose.  Double  taxation 
Is  *  *  *  oppressive,  and,  where  it  Is  im- 
posed upon  some  classes  of  property  and  not 
upon  others,  works  an  inequality  that  Is 
fundamentally  vicloua" 

The  question  here  Involved  seems  to  have 
been  directly  settled  In  Owensboro  Water 
Co.  V.  City  of  Owensboro,  76  S.  W.  268,  25 
Ky.  Law  Rep.  434.  The  action  was  brought 
to  enjoin  the  dty  of  Owensboro  from  selling 
the  waterworks  plant  under  a  levy  for  fran- 
chise taxes  for  the  years  1893  and  1894.  The 
water  company  liad  previously  brought  an- 
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other  action  against  the  dty  for  water  rents, 
which  It  asked  to  oCfset  against  the  tatter's 
claim  for  taxes.  The  actiona  .  were  consol- 
idated, the  claim  for  water  rents  allowed  and 
oIFset  against  the  tax^  and  Judgment  ren- 
dered against  the  water  company  tor  the 
taxes  credited  bj  the  amount  of  the  water 
rents,  with  direction  to  sell  the  waterworks 
plant  for  the  amount  of  taxes  thus  left  due 
the  dty.  On  the  appeal,  among  other 
grounds  urged  for  a  reversal,  was  the  claim 
that  the  CII7  was  not  authorized  to  lery  a 
franchise  tax  for  1893;  that  the  water  com- 
pany was  illegally  charged  with  interest  on 
the  taxes  due  the  city,  and  that  to  allow 
the  entire  tax  claim  of  the  latter  would  be 
doubly  taxing  the  water  company  because 
of  the  valuation  by  the  dty  of  Its  tangible 
property  for  the  year  1893  at  a  sum  greater 
than  that  at  which  it  was  fixed  by  the  state 
board  in  valuing  Its  franchise,  upon  which 
overvaluation  the  water  company  bad  paid 
the  tax.  With  respect  to  the  last  contention, 
which  presents  the  only  Question  bearing  on 
the  instant  case,  we  In  the  (pinion  said: 
"For  one  year  the  dty  valued  the  tangible 
property  of  the  corporation  at  $15,000  more 
than  it  was  assessed  at  by  the  state  board. 
As  the  water  company  has  paid  taxes  on  this 
$15,000  In  its  tangible  property,  the  amount 
should  be  deducted  from  the  franchise  tax 
for  that  year,  as  otherwise  it  would  pay  to 
this  extent  twice  on  the  same  property." 

In  City  of  Louisville  v.  Louisville  Railway 
Co.,  118  Ey.  534,  81  S.  W.  701.  84  S.  W.  635, 
26  Ky.  Law  Rep.  878,  27  Ey.  Law  Rep.  141, 
Uie  same  prlndple.  In  effect;  was  recognised- 
In  that  case,  the  street  railway  oonlpany 
ocmtinued  to  pay  the  sum  of  |50  as  a  tax  or 
license  on  each  of  its  can^  under  an  ordi- 
nance or  law  enacted  before  the  adoption  of 
the  present  Constitution  and  the  enactment 
of  the  statutes  thereunder,  bat  no  nidi  tax 
was  required  by  any  law  or  ordinance  oi- 
acted  subsequent  to  the  adoption  of  the  new 
Oonstltatlon.  It  was,  however,  held  by  ne 
that,  while  the  dty  was  entitled  to  recover 
certain  taxes  imposed  under  the  new  law, 
'  Qie  railway  company  was  entttled  to  a  credit 
for  sndi  payments  of  the  $tiO  tax  on  eadi  car 
as  woe  made  by  it  aftw  the  new  law,  whkii 
repealed  the  former  law,  becune  effective, 
and  although  the  ojdnion  in  thus  holding  does 
not  use  the  term  "double  taxation,"  It  is 
patent  that  a  contrary  ruling  would,  in  ef- 
fect, have  subjected  the  property  of  the  rail- 
way company  to  double  taxation. 

Appellant  relies  upon  Southern  Ry.  Go.  r. 
Coulter,  Auditor.  113  Ey.  657,  68  8.  W.  873, 
24  Ky.  Law  Rep.  203,  as  sustaining  Its  cou- 
tttktton  that  the  credit  allowed  appellee  by 
the  circuit  court  on  its  franchise  tax  was 
not  permissible.  It  does  not  appear  that  any 
such  Question  was  raised  in  that  case.  One 
of  the  Questions  dedded  therein  was  that 
sections  4077  to  4081,  Kentucky  Statutes, 
which  Impose  a  tax  on  the  franchise  of  rail- 


road and  other  corporations  to  ttie  state,  also 
a  local  tax  thereon  to  the  various  counties, 
cities,  towns,  and  taxing  districts  where  such 
franchise  is  exercised,  and  provide  that  the 
State  Board  of  Valuation  and  Assessment 
shall  fix  the  value  of  the  franchise  for  that 
purpose,  were  not  unconstltutionaL  Another 
question  dedded  was  that  the  valuation  of 
the  franchise  of  each  railroad  corporatioQ 
must  be  made  by  the  State  Board  of  Valua- 
tion and  Assessment  and  not  by  the  Railroad 
Commission.  And  yet  another  question,  that 
though  section  4081,  Eentudcy  Statutes,  pro- 
vides that  when  the  lines  of  a  railroad  cor- 
poration extend  beyond  the  limits  of  the 
stat^,  the  franchise  of  such  corporation  "shall 
be  liable  to  taxation  in  each  county,  incor- 
porated dty,  town  or  district,  through  or 
into  which  said  lines  pass,  or  are  operated, 
in  the  same  proportion  that  the  length  of  the 
line  in  such  county,  dty  or  district  bears 
to  the  whole  length  of  line  in  the  state,  less 
the  value  of  any  tangible  property  assessed 
or  liable  to  assessment,  in  any  such  county, 
dty,  town  or  taxing  district,"  the  value  of  the 
entire  tangible  property  having  been  deducted 
in  arriving  at  the  value  of  the  franchise  for 
the  entire  state,  the  value  of  the  tangible 
property  In  each  county  and  dty  is  not  to  be 
again  deduded  in  arriving  at  the  local  taxa- 
tion. Other  Questions  were  ^so  decided  in 
the  otdnlon,  but  the  one  last  mentioned  is 
the  only  question  passed  on  HuA  seems  to  be 
at  all  gennane  to  the  question  of  taxation 
Involved  In  the  case  at  twr,  and  it;  as  will 
readily  be  seen,  does  not  sustain  the  propor- 
tion urged  by  appellant;  for  h&ee  there  was 
no  second  dednctton  of  Uw  value  of  the  ap- 
pellee's tangible  property,  but  merely  a  rul- 
ing Iv  the  .ctrcntt  court  that  appellee  could 
only  be  taxed  on  its  franchise,  according  to 
its  v^ue  as  fixed  by  the  State  Board  of  Valu- 
ation by  deducting  from  Its  entire  capitalisa- 
tion the  assessed  value  of  its  tangible  prop- 
erty, as  made  by  the  assesscn:  of  Campbell 
county,  credited  by  the  tax  it  had  [vevioualy 
paid  to  the  dty  upon  the  excess  at  its  valn- 
tttUm  of  sudk  tangible  property  over  that  of 
tile  ooonty  asMssor  adopted  by  the  state 
board.- 

[8]  We  are  unable  to  agree  with  appel- 
lant's counsd  that  appellee  should  Imve  ap- 
plied to  the  State  Board  of  Valuation  and 
Assessment  for  a  correction  of  the  difference 
in  the  valuation  of  its  tangible  property,  as 
made  by  the  county  assessor,  and  that  made 
by  the  assessor  of  the  appellant  dty,  in  order 
to  obtain  a  rectification  thereot  It  is  con- 
tended by  counsel  that  this  applicatiott  should 
have  beoi  made  within  the  30  days  after 
appellee  received  notice  of  the  toitatlve  valn- 
atlon  of  its  franchise  by  the  state  board. 
This  contention  disregards  the  fact  that  the 
tentative  valuation  Is  not  the  valuation  of 
the  franchise  In  any  particular  dty,  town,  or 
taxing  district,  but  Is  the  valuation  of  the 
entire  or  whole  franchise,  wherever  exercised 
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In  thU  state,  uriTed  at  by  dedoetliig  from  tbe 
entire  capltaUzatlos  of  tbe  corporation  tbe 
Talue  of  tbe  wbole  of  Its  taogible  property. 
It  was  only  In  80  days  after  tbe  final  de* 
termination  of  tbe  Talue  of  tbe  fraucbise  Is 
made,  as  provided  by  section  4083,  that  the 
State  'Auditor  can  certify  to  tbe  ret^tectlTe 
■county  clerks  tbe  amount  or  pwtloa  of  tbe 
wbole  francblse,  for  wblch  tbe  corporation 
Is  liable  fior  taxation  in  the  eountle^  cities, 
towns,  and  taxing  districts,  raspectl^y.  It 
la  patent;  tberefore,  tbat  tbere  is  no  statu- 
tory provision  for  tbe  state  board  to  consider 
anytblns  affecUng  ttna  Talue  of  a  frandilse 
in  any  partlcnlar  dty,  town,  or  taxing  dis- 
trict; apart  ttcan  t3ie  ralne  of  the  entira  or 
whole  fraaCblae;  nor  any  proTicdon  for  the 
eertiflcatlon  or  apportionment  proTlded,  nntU 
ao  days  after  the  ralnattim  of  the  franidiise 
becomes  0nal.  So.  it  is  apparent  tbat  an^- 
lee  conld  not  complain  to  ttie  state  board  be- 
fore the  valuation  became  final,  as  it  bad 
no  means  of  knowing  what  t^e  aioortionment 
or  certLflcatlon  would  be,  until  tbe  80  days 
after  tbe  valuation  became  finaL 

We  are  likewise  unable  to  see  tbat  the -case 
of  tbe  Commonweatb  v.  O.  &  O.  By.  Oo..  122 
Ky.  288, 91  S.  W.  1137. 28  Ey.  Law  Rep.  1201, 
cited  by  appellant's  counsel,  has  any  applica- 
tion to  the  question  under  conslcteratkm. 
Tbat  was  a  cass  In  irtilch  the  state  board 
simply  omitted  to  apportion  and  certl^  tbe 
raloe  of  the  nllroad  company's  franchise  In 
a  turnpike  taxing  district;  and  there  was 
an  attempt  on  the  part  of  the  sheriff  of  the 
county  to  have  the  omitted  franchise  listed 
for  taxation  by  proceedings  in  tbe  county 
court,  as  in  the  case  of  other  omitted  prop- 
erty. But  we  held  tbat  the  proceeding  in- 
stituted by  tbe  sheriff  was  onautborized,  and 
that  the  state  board  should  have  been  man- 
amused  by  tbe  taxing  district  to  apportion 
and  certU^  to  it  the  value  of  the  railroad 
company's  franchise  In  tbe  district,  and,  fur- 
thermore, that  tbis  remedy  was  exclusive. 

As,  in  our  opinion,  the  Judgment  appealed 
from  proi>erly  determined  the  rights  of  tbe 
Iiarties,  it  is  affirmed.   Whole  court  sitting. 


BUBKS  V.  DOUGLASS  et  aLt 
(Court  ct  Appeals  of  Kentucky.  Dec.  16, 1918.) 

1.  FBATTDS,    STATUTK  op  (5  138*)— CONTBACT 
FOB   THE    SaIX    OT    REAL  PbOPKETY — OBAL 

CoNTBACTF— Moirar  Paid  — Recovbbt— De- 
nnsE. 

It  was  no  defense  to  an  action  to  recover 
money  paid  as  part  of  the  purchase  price,  nn- 
der  a  parol  contract  for  the  sale  of  land,  that 
plaintiff  tuid  abandoned  the  purdiase. 

[Sd.  Note.— For  other  casea,  aee  Frauds,  Stat- 
ute of.  Cent.  Dig.  SI  827-333;    Dec  Dig.  | 

isa*] 

2.  LncTATioN  or  AonoRs  (|  28*>— Bxnr  of 
Real  Pbopebtt. 

A  claim  for  rent  of  real  property  for  a 
period  prior  ta  AugDSt  28, 1906,  was  barred  by 


limitations,  and  was  not  recoverable  in  an  ac* 

tion  Institnted  March  27,  1911. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  ||  134,  1S6,  142;  Dec. 
Dig.  I  28.*] 

3.  VKNDOB  Alio    PcBCHASKB  (t  203*)— INJU- 

BiES  TO  Real  Phopebtt. 

Defendanta.  after  purchaBing  a  bouse  and 
lot  from  plaintiff,  the  house  couBistiug  merely 
of  a  leaky  cabin,  moved  a  better  hoiise  onto 
the  lot,  and  tore  down  the  old  one,  using  the 
lumber  that  was  of  any  value  in  bnildlDg  an 
outhouse  and  repairing  fences.  Held,  tbat  de- 
fendants were  not  liable  for  tearing  down  the 
old  house,  though  the  new  one  was  later  re* 
moved  from  the  lot,  but  without  d^ndants' 
permission. 

(Ed.  Note.— For  other  easH.  see  Vendor  and 

Purchaser,  Cent  Dig.  Hm  402.  420-422; 
Dec  Dig.  S  203.*] 

4.  New  Tbial  (5  167*)— Action— Geoumds. 

An  action  for  a  new  trial  was  properly 
dismissed  where  it  appeared  that  plaintiff  had 
no  defNise  to  the  onglnal  action. 

[Ed.  Note.— For  other  casss,  see  New  Trial. 
Cent.  Dig.  H  246-249  ;  Dec:  Dig.  |  167.*] 

Appeal   txom   Circuit  Gour^  Bltftman 

County. 

Petition  by  G.  H.  Burks  against  Malissa 
Douglass  and  others  to  vacate  and  set  aside 
a  judgment  in  £avor  of  defendant  Douglass 
against  plaintiff  and  to  obtain  a  new  trial. 
From  an  order  denying  sudi  relief*  plaintiff 
appeals.  Affirmed. 

J.  Eelly  Smith,  of  Clinton,  for  appelant 
R.  B.  Flatt  and  Bennett,  Bobbins  &  Thomas, 
all  of  CUnton,  for  appelleea 

HANNAH,  J.  On  December  2,  1909,  Malis- 
sa Douglass  filed  a  suit  in  equity  against  G. 
H.  Burks  in  the  Hickman  circuit  court,  al- 
leging tbat  on  August  28, 1905,  she  purchased 
from  the  said  Burks  by  verbal  contract  a  cer- 
tain bouse  and  lot  In  Columbus,  Hickman 
county,  Ky.,  for  the  agreed  price  of  $150; 
that  be  placed  her  in  possession  of  said 
premises;  that  she  bad  paid  htm  the  sum 
of  $70  on  said  purchase  price;  tbat  said 
Burks  bad  made  a  pretended  sale  of  said 
proper^  to  one  Llndsey  Jackson,  who  was 
setting  up  claim  thereto.  She  prayed  for 
specific  performance  of  the  contract,  or,  In 
lieu  thereof,  for  judgment  against  said 
Burks  in  the  sum  of  $70,  and  tbat  same  be 
enforced  as  a  lien  upon  said  property.  On 
May  21.  1910,  defendant  Burks  filed  a  de- 
murrer to  the  petition,  and  on  October  19, 
1910,  a  judgment  by  default  was  rendered 
against  defendant  Burks,  adjudging  plaintiff 
Malissa  Douglass  a  lien  on  said  property  In 
the  sum  of  $70;  the  judgment  containing  the 
necessary  order  for  the  enforcement  thereof 
by  sale  of  the  property.  When  said  prop- 
erty was  sold,  under  said  juSlgment  and 
order  of  sale,  appellant,  Burks,  became  tbe 
purchaser,  and  executed  bond  for  the  pur- 
chase price  thereof  to  tbe  master  commis- 
sioner of  the  court.  Appellant  then  filed  ex- 
ceptions to  the  said  commissioner's  report  of 
sale,  upon  the  ground  that  he  bad  employed 


•For  ether  oaaes  M«  same  tatfla  and  section  NtTMBBR  In  Dec  Die  A  Am.  Dig.  Key-No.  Sertes  *  Rep'r  Indexes 
161  S.W.— IB  tBehearlDg  denied  rebraary  IT,  1914. 


Digitized  by 


Google 


226 


161  SOUTHWESTERN  REPORTER 


(Ky. 


J.  W.  Bennett,  an  attorney,  at  Clinton,  Hick- 
man county,  to  represent  him  In  said  action, 
and  had  paid  hhu  a  fee  tberefor;  that  he 
(appellant)  waa  present  at  the  first  term  of 
said  court  after  the  service  of  the  summons 
In  said  action,  and  Ms  attorney  had  then 
flled  a  demurrer  to  the  petition,  no  further 
steps  being  talcen  at  that  term;  that  during 
the  next  succeeding  term  of  said  court  he, 
said  Rnrks,  was  at  his  home  in  Paducah,  ill 
and  unable  to  attend  court;  that  the  attor- 
ney whom  he  had  employed  and  paid  negU- 
gmtly  failed  to  make  defense  of  said  action 
in  his  ttebalf;  and  that  the  judgment  was 
rendered  against  him  by  default  The  excep- 
tions to  the  report  of  sale  were  overruled. 
On  March  27,  1911,  said  Burks  flled  In  the 
Hickman  drcoit  court  a  petition  for  vaca- 
tion of  the  judgment  above  mentioned,  under 
section  618  of  the  Civil  Code,  and  for  a 
new  trial  of  said  action,  apon  the  grounds  of 
accident  and  unavoidable  casualty  as  the 
result  of  the  negligence  and  failure  of  his 
employed  and  paid  counsel.  He  further  al- 
leged that  he  has  a  good  defense  to  the  ac- 
tion. The  allegation  setting  out  his  defense 
la  as  follows:  "Now  plaintiff  says  that  he 
has  a  good  and  sufficient  defense  to  the  said 
action  of  Malissa  Douglass,  plaintiff,  v.  G.  H. 
Burks  and  Hindsey  Jackson,  defendants,  to 
wit:  That  the  said  Malissa  Douglass  is  in- 
debted to  this  plaintiff  In  the  sum  of  $270  as 
follows,  to  wit:  Seven  years  rent  at  $2.50  per 
month.  f210;  total  destruction  of  house,  $50; 
destruction  of  fruit  trees,  $10— making  a 
total,  as  stated,  of  |270,  all  of  which  sum  the 
said  Malissa  Douglass  rightfully  and  justly 
owes  this  plaintiff.  Plaintiff  further  denies 
that  he  owes  this  defendant  anything,  either 
in  the  sum  of  $70  or  any  other  sum,  and  al- 
leges that  she  is  largely  indebted  to  him,  and 
that  she  came  to  him,  and  of  her  own  accord 
relinquished  the  property  on  which  the  said 
$70  had  been  paid,  stating  that  she  could 
make  no  further  payment  thereon,  and  there- 
after abandoned  and  left  said  property,  then 
In  debt  to  this  plaintiff  as  above  set  out." 
Issue  was  joined  on  this  petition,  and  proof 
taken.  Upon  submission,  the  chancellor  dis- 
missed the  petition;  the  judgment  dismiss- 
ing same  Is  by  this  appeal  sought  to  be  re- 
Tersed. 

To  vacate  a  judgment  and  obtain  a  new 
trial,  there  must  be  (1)  grounds  for  the  va- 
cating of  the  judgment,  and  (2)  the  defend- 
ant applying  for  such  relief  must  establish 
that  he  has  a  valid  defense  to  the  action. 
Appellant  alleges  that  he  employed  an  attor- 
ney to  represent  him  In  the  case,  and  that 
said  attorney  neglected  to  do  so ;  that  appel- 
lant was  absent  on  account  of  Illness;  and 
that  judgment  went  against  him  by  default. 
On  this  question,  the  evidence  Is  confilcting. 
The  attorney  swears  that  he  was  not  em- 
ployed In  this  case,  but  that  the  employment 
was  to  defend  an  action  appellant  was  ex- 
pecting the  aforesaid  Lindsey  Jackson  to  en- 
ter against  him.   He  says  that  he  went  to 


the  clerk's  office  with  appellant,  and  asked 
the  clerk  whether  such  a  suit  had  been  flled, 
and  that  the  clerk  gave  them  the  papers  In 
this  case,  and  that  appellant  then  said  that 
this  was  not  the  case  that  he  had  employed 
Mm  in.  Appellant  contradicts  the  attorney 
In  tMs,  and  introduced  a  witness  who  heard 
part  of  the  conversation,  and  who  corrobo- 
rates appellant  in  part.  The  record  shows 
that  a  demurrer  waa  flled  to  the  petition; 
but  there  Is  no  evidence  showing  who  pre- 
sented said  demurrer  to  be  flled,  and  the 
evidence  shows  that  said  demurrer  has  been 
lost  out  of  the  record. 

[1]  The  petition  in  the  original  action  sets 
out  in  full  three  receipts  for  $70  paid  on  said 
house  and  lot,  each  signed  by  appellant,  and 
each  showing  that  same  was  a  payment  on 
a  house  and  lot  Appellant  does  not  deny 
the  contract  of  sale,  but  seeks  to  avoid  it 
hy  alleging  that  appellee  "relinquished  the 
property  on  wMch  the  said  $70  had  been 
paid,  and  abandojied  and  left  the  propoiy." 
This  allegation  Is  no  d^ense  to  an  action  to 
recover  back  the  money  paid  on  a  verbal 
c<mtract  for  the  aate  of  land.  The  oontract 
was  not  enforceable,  and  appellee  had  a 
right  to  «lect  to  abandon  the  propertgr  and 
sue  for  the  money  paid. 

[2]  It  wUi  be  seen  that  appellant;  In  his 
petition,  falls  to  show  when  any  of  the  Items 
set  out  in  hlfl  account  against  appellee  be- 
came dn&  Appdlee,  In  an  amended  answer, 
pleads  and  reUes  on  the  statute  of  Umita- 
tlona  to  all  of  said  items. 

The  Item  of  $210  was  for  rent  of  Uie  bonse 
and  lot  In  question  her^  and  b^re  the 
sale  thereof  hy  appellant  to  appellee.  Ap- 
pellee took  posseeslon  under  said  sale  on  Au- 
gust 28,  1906,  and  appellanlfs  petltlim  was 
flled  March  27.  1911,  6  years  and  7  montim 
thereafter,  so  It  will  be  seen  that  this  item 
was  barred  by  limitation.  Appellee  swears 
that  she  did  not  owe  him  any  rent,  and  it  Is 
not  reasonable  that  appellant  would  sdl  her 
on  credit  property  for  $150  on  which  ahe 
then  owed  Mm  $210  for  rent 

[J]  On  the  $50  item  "for  total  destruction 
of  a  house."  the  evidence  shows  that  ap- 
pellee, while  she  lived  on  this  lot,  under  an 
arrangement  with  her  brotber-in-law  Lindsey 
Jackson,  moved  a  better  house  on  this  lot 
than  the  one  she  had  bought  from  appellant, 
and  that  she  tore  down  the  old  one  (a  leaky 
cabin),  and  used  the  lumber  that  waa  of  any 
value  whatever  In  building  an  outhouse,  and 
in  repairing  the  fencing,  leaving  a  better 
house  on  the  lot  than  the  one  received.  It  is 
true  the  evidence  shows  that  tMs  brother- 
in-law,  after  appellee  went  away,  moved  the 
house  off  of  this  lot ;  but  under  the  contract 
with  her  he  had  no  right  to  do  so,  and  ap- 
pellee is  not  cha^eable  with  his  actl<m  In 
that  respect 

The  $10  item  Is  for  destruction  of  frutt 
trees,  and  there  is  no  evidence  that  appellee 
destroyed  any  of  the  fmit  trees.  She  swears 
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that  a  storm  destroyed  them,  and  the  only 
evldenoe  to  the  contrary  Is  that  of  one  wit- 
ness who  swears  that  a  son-in-law  ot  appel- 
lee split  some  Umbs  from  a  peach  tree  while 
he  was  getting  some  peaches,  and  another 
witness  who  says  he  saw  some  of  the  family 
catting  some  of  the  limbs  of  Uie  antle  trees 
for  wood,  and  that  all  the  trees  were  worth 
finm  96  to  flO,  and  all  of  this  was  done 
while  appellee  Uallssa  Douglass  owned  the 
lot 

[4]  So  from  the  srldenoe  In  tlu  ease  it  is 
evident  that  the  lower  comt  cmcladed  that 
appellant  had  no  defense  to  the  original  ac- 
tion, and,  tor  that  reason,  dismissed  appel- 
lant's petition  for  a  new  trial.  We  find  no 
ernw  In  this  ccmdnsion;  and  the  Judgment 
la  affirmed. 


BAS8ETT  T.  tUSH. 
(Court  of  Appeals  of  Kentucky.  Dec.  16,  1913.) 

1.  PuADino  ({  129*)— ADMissioira  bt  Fail- 
ws  TO  Dent. 

Where,  In  an  action  for  trespass,  defendant 
alleged  ownership  of  a  tract  of  land  and  that 
a  part  of  his  boundary  was  within  tbtt  boundary 
alleged  to  be  owned  by  plaintiff,  which  alle- 
gations were  not  denied,  no  issue  was  raised  by 
the  pleading  as  to  whether  the  tract  claimed 
by  both  parties  was  covered  by  defendant's  deed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {|  270-275;  Dec.  Dig.  1  129.*] 

2.  Deeds  ({  41*)— Dbsobzption  or  Pbopebtt 
— Befbbbncx  to  Grantob's  Deed. 

Where  a  deed,  though  containing  different 
calls  than  those  contained  in  the  deed  to  the 
grantor  and  earlier  deeds,  referred  to  the  land 
as  the  same  land  conveyed  to  the  grantor  by 
a  deed  dated  and  recorded  as  therein  recited, 
the  tract  conveyed  was  the  same  tract  oon- 
weyei  to  the  grantor. 

[Ed.  Ifote^For  other  cases,  see  Deeds,  Gent 
Dlk.  i  84;  De&  I^.  i  4i:*r 

3.  ADVEBSS  POSSESStON  (%  108*)— BZIBHT  OV 

PoBSBsaioir. 

Where  an  interference  between  a  grant  of 
land  and  an  earlier  patent  was  well  known,  no 
one  had  ever  lived  tbereou  or  occupied  it,  and 
for  many  years  it  bad  been  a  dinnited  ques- 
tion whether  it  was  a  part  of  sues  patent  or 
embraced  In  an  exception  therein,  an  occupant 
of  the  earlier  grant  under  a  title  bond,  claim- 
ing under  a  deed  embracing  the  interference, 
who,  though  living  outside  of  the  interference 
cleared  land,  erected  fences  and  cultivated  land 
within  it,  bad  possession  of  the  whole  inter- 
ference. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
eession,  Gent.  Dig.  H  690-«»4;  Dec.  Dig.  | 
103.*] 

Appeal   from   (Srciiit   Court,  Grayson 

County. 

Action  by  El.  R.  Bassett  against  Leo  Lush. 
From  a  jndgmoit  dismissing  tbe  petition, 
plaintUF  appeals.  .  Affirmed. 

G.  W.  Stone,  of  Leitchfield,  and  BC.  H. 
Logan  and  Ora  B.  Ha»lli^  both  of  Frank- 
ftort,  Ky.,  for  appellant  J.  M.  Campbell  and 
W.  O.  Jones,  both  of  Leltdtfleld,  for  appel- 
lee. 


TUBNEB,  X  This  is  an  action  by  appel< 
lant  ^inst  amwllee  wherein  he  alleges  he 
is  Uie  owner  and  In  possession  of  506  acres 
of  land  in  Grayson  county,  and  tiiat  appel- 
lee had  wrongfully  entered  upon  It  and  cot 
timber.  Appellee  in  bis  answer  denied  that 
appellant  was  either  the  owner  of  or  in  pos- 
session of  the  whole  tract  of  land  described 
in  the  petition,  and  set  op  in  himself  owners 
ship  of  127  acres,  more  or  less,  and  further 
alleges  that  a  part  of  his  boundary  so  de- 
scribed was  also  within  Uie  boundary  al- 
leged to  be  owned  by  plalntifr,  to  wit,  a 
strip  74  poles  wide  on  the  southwest  end  of 
his  (appellee's)  abore-described  tract;  and 
appellee  further  set  up  title  by  adverse  pos- 
session for  the  statutory  period. 

Tbe  tract  of  land  in  question  embraces 
about  40  or  4S  acres,  and  the  controversy 
seems  to  have  (Hdglnal^  arisen  out  of  wheth- 
er or  not  it  was  embraced  within  a  certain 
exception  in  what  is  known  as  the  old  Bfay 
patent  and  is  the  small  tract  shown  by  the 
map  (m  file  as  the  "CoUard  interfereno^" 
and  was  so  designated  on  the  map  made  by 
appellant's  vendor  jnloc  to  his  parchasSt  and 
to  which  map  he  had  access  before  his  pur- 
chase^ The  ease  was  transferred  to  equity 
and  tried  before  the  diancellor,  who  dls< 
missed  the  plaintilPs  petttion,  and  be  aKieals. 

It  is  appellant's  contention  that  he  has 
shown  a  complete  chain  of  title  from  the 
commonwealth  to  bimself ;  hot  In  our  view  of 
the  case  this  is  immaterial.  Appellee  claims 
title  by  possession,  bolding  under  color  cxf 
title  by  hims^  and  his  vendors;  beginnli^ 
with  a  deed  from  Jarboe  to  Sims  in  1879l 
It  is  earnestly  insisted  for  appellant  that  ap- 
pellee's deed  from  Ids  Inunedlate  vendor  (Col- 
lard)  does  not  embrace  tbe  land  In  contro- 
versy, althou^  this  question  seems  to  have 
been  made  in  this  court  for  the  first  time. 
It  is  conceded,  however,  tiy  aiq;>eUanf  s  coun- 
sel 0iat  the  land  was  embraced  in  the  deed 
from  Jarboe  to  Sims  and  from  Sims  <m  down 
to  Collard,  appellees  immediate  vendor;  but 
it  is  claimed  that  In  CoUard*s  deed  to  appel- 
lee the  calls  w«e  different  and  do  not  em- 
brace it 

[1]  It  Is  suffid^t  to  say  In  answer  to  this 
contentton  that  appellee's  answer  in  tbe 
second  paragraph  thereof  exinressly  set  up 
the  fact  that  a  partixm  of  the  boundary  whldi 
he  claims  was  within  the  boundary  daipaed 
by  the  plaintiff,  and  in  a  general  way  refers 
to  the  Interference  as  a  strip  74  poles  wide 
on  the  southwest  end  of  his  (appellees)  trtict, 
evidently  referring  to  the  "Collard  interfer- 
ence^" and  this  allegation  remains  undented, 
so  that  there  is  in  tbe  pleadings  no  issue  as 
to  whether  this  interference  Is  embraced 
within  appellee's  ^eed. 

[2]  Not  only  so,  but  in  Gollard's  deed  to  ap- 
pellee Collard  expresEily  refers  to  the  land  con- 
veyed aS'the  same  land  conveyed  to  him  by 
Layman  by  deed  dated  the  I3th  of  May.  1898, 
and  recorded  In  a  certain  deed  book  at  a  cer- 
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tain  page,  and  a  reference  to  tiie  deed  from 
Layman  to  CoUard  shows  that  It  has  the  pre- 
cise description  contained  in  the  deed  from 
Jarboe  to  Sims.  From  this  there  would  appear 
to  be  no  donbt  that  the  tract  of  land  conveyed 
by  Collard  to  appellee  was  the  same  tract 
of  land  conveyed  by  Jarboe  to  Sima  and  by 
Layman  to  Collard.  althout^  the  calls  may 
not  be  the  same. 

This  action  was  Instltated  in  July,  1911. 
At  that  time  there  was  inclosed  by  fence, 
cleared,  and  In  cultivation  aboat  16  or  18 
acres  of  this  Collard  interference.  The  bal- 
ance of  It  was  outlying  woodland,  but  the 
boundary  was  marked  by  well-deflned  lines. 
Of  the  16  or  18  acres  of  desred  land  Col- 
lard, who  had  owned  it  after  1898,  had  clear- 
ed and  cultivated  about  8  or  10  acres  on  the 
Interference,  and  the  remaining  8  or  10  acres 
had  been  cleared  and  cultivated  tot  a  num- 
ber of  years  prior  to  1898. 

[3]  After  the  date  of  the  deed  from  Jarboe 
to  Sims  In  1879,  and  about  1889,  Ben  Kennl- 
Bon,  claiming  under  a  title  bond  from  Lay- 
man, who  claimed  under  a  title  bcmd  from 
some  of  Sims'  vendees,  took  possession  of  the 
Collard  house  and,  as  previously  said,  ex- 
ercised acts  of  ownership  over  the  CoUard 
interference.  He  not  only  cot  and  hauled 
timber  from  the  C<dlard  interference  but  he 
cleared  and  cultivated  8  or  10  acres  of  land 
on  It  and  actually  fenced  it  So  that.  If 
Kennlson's  possession  of  the  inclosed  part 
of  the  Collard  Interference  was  sufficient  to 
give  him  possession  of  the  whole  of  the  in- 
terference, then  appellee's  claim  at  adverse 
possession  must  be  sustained. 

The  Collard  interference  was  well  known ; 
no  one  had  ever  lived  upon  or  occupied  it; 
and  for  many  years  it  had  been  a  disputed 
question  whether  or  not  it  was  embraced  in 
an  exception  out  of  the  May  patent  or 
whether  It  was  a  part  of  the  May  i)atent. 
Under  these  circumstances,  Kennlson  in  1889, 
although  living  in  a  house  outside  of  the 
Interference,  cleared  land,  erected  fences,  and 
cultivated  land  within  the  interference.  Such 
acts  are  certainly  open  and  notorious  and 
could  have  had  no  other  effect  than  to  noti- 
fy the  whole  world  that  he  was  claiming  it 

It  has  been  consistently  held  by  this  court, 
beginning  with  the  early  case  of  Fox  v.  Hin- 
ton,  4  Bibb,  559,  that,  where  there  is  an  In- 
terference or  lap,  the  possession  of  one  who 
enters,  even  under  a  junior  patent,  upon  a 
part  of  the  lap  will  be  deemed  to  extend  to 
and  be  coextensive  with  the  whole  Interfer- 
ence. Under  the  rule  laid  down  In  that  case 
there  can  be  no  doubt  that  Kenniscm,  who 
claimed  under  the  deed  from  Jarboe  to  Sims, 
jwhich  embraced  the  whole  of  the  Collard 
Interference,  when  he  cleared  and  fenced  a 
part '  of  that  interference,  from  that  time 
had  possession  of  it  all.  Overton  v.  Perry, 
129  Ky.  416,  111  S.  W.  369.  33  Ky.  Law  Rep. 
931 ;  Continental  Realty  Company  t.  Harvey, 
161  Ky.  705,  152  S.  W.  755. 


niere  Is  some  evidence  In  the  record  that 
Kennlscm,  during  his  occupancy  of  the  Col- 
lard house,  did  not  claim  to  own  the  inter- 
ference; but  It  Is  very  unsatisfactory  and 
cannot  be  given  much  weight  in  the  face  of 
the  fact  that  he  actually  cleared  8  or  10  acres 
within  the  Interference  and  fenced  and  cul- 
tivated It 

We  have  concluded  that  firom  the  time 
Kennlson  made  this  entry  on  the  interfer- 
ence and  actually  cleared  and  fenced  this 
land  be  had  possession  of  the  whole  of  the 
Interference,  and  that  app^ee  and  his  ven- 
dors have  been  in  actual  adverse  possession 
of  it  since,  and  that  he  therefore  has  a  good. 
possessory  title. 

Judgment  affirmed. 


LBXINGTON  &  B.  BT.  GO.  T.  BAKER. 
(Ooort  of  ^pealg  of  Kentw^.  Dec.  1^  1913.) 

1.  Daiuobs  (I  111*)  —  Injuboes  to  BEAIi 

PBOPEBTT— RfiSTOBATION. 

Where  plaintiff's  house  and  bam  were  in- 
jured SB  the  result  of  defendant's  blasting  op- 
erations, tiie  measure  of  damagea  was  such  a 
gum  aa  was  lofficient  to  restore  the  property 
to  its  condition  prior  to  the  injury,  and  such 
further  sum  as  would  compeasate  plaintiff  for 
the  diminution  in  value  of  the  use  of  the  prop- 
erty and  not  the  difference  in  value  of  the  hoase 
and  bam  before  and  after  the  injury. 

[Ed.  Note.— For  other  eases,  see  Damages^ 
Cent  Dig.  H  274-278;  Dea  Dig.  |  111.*] 

2.  ADjoiiniro  LaiTDOWKEBS  (1  8*)— Blabtibo 

OPEKATIONB— IlTJUBT  TO  ADJOINinO  PBOP- 
EBTT— NEOLIOENCB. 

Where  blasting  operations  are  conducted 
on  a  railroads  right  of  way  and  result  in  a  di- 
rect trespass  on  the  premises  of  an  adjoining 
owner  by  casting  sou  and  rock  thereon,  the 
railroad  company's  liability  is  absolute,  irre- 

Sective  of  the  question  of  negligence  or  want 
akllL 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  il  60-66;  Dec  Dig, 

s  a*] 

8.  Mastek  and  Sebvaitt  (i  819*)— BusnNO 
OPBBATIOnS— iNJtmT  TO  ApjoimHe  Pkkp- 
BBTT— InDEFBRDBKT  ConTBAOTOB. 

Where  blasting  operations  on  a  railroad 
right  of  way  resulting  in  injuries  to  adjoin- 
ing property  by  easting  rock  and  soil  thereon 
are  necessary  in  the  ezecotion  of  a  contract 
for  the  improvement  and  progress  and  such  «■ 
Would  naturally  and  probably  result  in  injury 
to  plaintiff's  property,  if  done  with  ordinary 
care,  (be  railroad  company  cuinot  escape  Ua- 
billty  on  the  gronnd  that  it  employed  indepnd- 
ent  contractors  to  do  the  worL 

[Ed.  Note.— For  other  caso,  see  Muter  and 
Servant  Cent  Dig.  K  12587l260;  Dec.  Dig.  | 
319.*] 

Aiv>eal  from  Circuit  Conrt,  Perry  Connty. 

Action  by  B.  0.  Baker  against  the  Lexing- 
ton &  Eastern  Bailway  Company  and  others. 
Ju^ment  for  plaintiff,  and  def^dant  named 
appeals.  Beversed. 

Wootton  &  Morgan,  of  Hazard,  and  8.  M. 
Wilson,  of  Lexington,  for  appellant  Miller 
&  Wheeler,  of  Hazard,  and  H.  Ol  Faulkner, 
of  Barbourville,  tor  appellee. 
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CLAY,  a  On  ttie  east  bank  of  tike  North 
toA  of  tbe  Kentucky  rtrer  In  the  town  of 
Hazard,  Ky.,  O.  Baker  owned  a  lot  upon 
whldL  wtfe  located  a  tuvoee  and  bam.  Dnr 
Ins  tbe  years  1910  and  1911  the  Lexington  & 
Eastern  Railway  Company  was  engaged  In 
constmetlng  Its  road  along  the  west  bank  of 
the  river.  At  a  point  only  a  little  over  200 
feet  fnun  Bakei's  residence  there  was  a  tUSB 
of  BoUd  roi^  In  redodng  tbe  grade  and 
omstrnctlng  the  roadbed,  they  nsed  dynamite 
and  oOier  exploslTes  and  threw  large  qnantl- 
tlea  of  rock  on  Baker's  resldoice  and  bam. 
Baker  brought  this  action  against  the  rail- 
road company,  Jones,  Davis  &  Oo.,  B-  B. 
Mason,  and  John  Hurst,  contractors,  to  re- 
cover damages  in  the  sum  of  $6Ba  The  Jnry 
fonnd  for  Mason  and  Hnnt  and  returned  a 
verdict  against  the  railroad  company  and 
Jones,  Z>avls  ft  Oob,  for  Ote  sum  vt  $S00. 
From  that  Judgment  the  railroad  company 
appeals. 

i^ipellant  first  insists  that  the  trial  court 
should  have  awarded  it  a  poemptory  In- 
Btrnctioii  because  there  was  no  competent 
^oof  of  plaintUTs  ownership  of  the  property 
Injured.  The  record,  however,  discloses  the 
fact  that  plalntiCT  testifled  without  objection 
ttiat  he  was  ttie  owner  of  and  In  possession 
of  the  premises  at  the  time  of  the  blasting, 
and  this  was  sufficient  evidence  of  ownership 
to  saniort  an  action  for  damages  such  as 
this.  Plalntlfl  and  his  witnesses  testifled 
that  en  frequent  occasions  during  the  Mast- 
ing large  nx^  were  thrown  on  his  house 
and  bam,  and  set  out  In  detail  Qie  injuries 
resulting  therefrom.  Frequently  when  the 
blasting  was  going  on  he  and  his  family 
would  have  to  leave  the  premises.  He  testi- 
fied that  he  thought  it  damaged  his  barn 
about  $100  and  his  house  and  honsehohl 
goods  about  $400  or  $600.  He  had  the  prem- 
ises r^ialred  in  some  respects,  but  was  un- 
able to  state  definitely  what  these  repairs 
cost  The  r^iairs  which  he  actually  made 
on  the  property  did  not  aggregate  the  amount 
of  damages  recovered.  The  testimony  of  his 
other  witnesses  In  regard  to  the  damage  was 
of  a  (^racter  similar  to  his.  Their  esti- 
mates of  the  damage  done^  without  giving 
any  tai^  on  which  to  base  them,  were  ob- 
jected to.  The  court  should  have  permitted 
the  witnesses  to  set  out  In  detidl  the  Injuries 
resulting  from  the  blasttuR  and  should  have 
required  them  to  state  what  sum  was  reasfw- 
ably  necessary  to  restore  the  buildings  to  the 
condition  fliey  were  In  prior  to  the  Injury, 

[1]  The  court  In  its  instructions  told  the 
Jury  that  ttie  measure  of  damage  was  the 
difference  between  the  value  of  the  house 
and  bam  before  they  were  injured  and  their 
value  to  piflinMif  after  the  Injury,  and  such 
further  sums  as  would  compensate  plaintiff 
for  his  loss  of  time  and  loss  of  the  reasona- 
ble use  and  enjoyment  of  his  house  and 
liome.  This  is  not  the  correct  measure  of 
damages  In  a  case  like  this.   The  injury  was 


not  permanent,  but  one  that  could  be  easily 
repaired.  In  such  a  case  the  measure  of 
damages  is  a  sum  sufficient  to  restore  the 
property  to  the  condition  It  was  In  prior  to 
the  Injury,  and  such  further  sum  as  will 
compensate  the  plaintiff  for  the  diminution 
in  the  value  of  the  use  of  the  propoty  during 
the  continuance  of  the  injury.  Southern  Ry. 
Co.  V.  A.  M.  BL  C^nr^'s  Trustees  of  Harrods- 
burg,  121  S.  W.  072;  PlckerUl  v.  City  of 
LonlsviUe,  12B  Ky.  229.  100  8.  W.  873;  Wal- 
Ilngford  V.  MaysvUle  &  Big  Sandy  By.  Co., 
107  8.  W.  781.  32  Ey.  Law  Bep.  1049. 

[2j  It  is  further  insisted  that  the  court 
erred  in  telling  the  jury  to  find  against  the 
railroad  company  if  the  blasting  was  reason- 
ably necessary,  thus  making  it  liable  even 
though  the  Injury  to  plaintiff's  property  was 
caused  solely  by  the  negllgenoe  of  independ- 
ent contractors.  In  answer  to  this  conten- 
tion, it  is  snffident  to  say  that  the  allegation 
of  tiie  comjpasxj^n  answer  that  the  work  was 
done  by  Independent  contractors  was  denied 
by  mj^,  and  tliere  was  no  proof  showing 
that  they  were  Independent  contractors. 
That  being  true^  the  contractors  were  mere 
agents  or  servants  of  tlie  railroad,  and'  it  Is 
well  settled  in  this  state  that,  where  blasting 
operations  result  In  a  direct  trespass  upon 
the  premises  injured  by  casting  soil  or  rock 
thereon,  the  liability  of  tbe  railroad  company 
causing  the  injury  Is  absolulx,  and  It  must 
respond  In  damages  irrespective  of  the  ques- 
tion of  negllg^ice  or  vrant  of  skllL  Lam- 
bome  V.  Turman,  141  Ey.  809,  ISS  8.  W. 
1008,  34  L.  B.  A  (N.  a)  2U. 

[)]  However,  in  -rtew  of  the  fact  that 
on  another  trial  there  may  be  evidence 
tending  to  show  that  those  engaged  In 
doing  tiie  blasting  woe  Independent  con- 
tractors, we  deoQ  it  propw  to  say  that, 
if  the  work  of  blasting  was  necessary  in 
th^  oecutttm  of  the  contract  and  sudi  as 
would  natunlly  and  iwobab^  tesalt  In  in- 
jury to  plalntUFs  property,  if  done  with  ordi- 
nary care,  the  company  cannot  escape  liabil- 
ity on  tbe  ground  that  it  employed  inde- 
pendent contractors  to  do  the  work.  Probst 
V.  Hlnesley,  133  Ky.  64,  m  8.  W.  880; 
Langhome  v.  Turman,  supra. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  oonslsteni  with  this  opinion. 


MASON  V.  OOMMONWHAI/TH. 
(Court  of  Appeals  of  Kentucky.  Dec  16, 1913.) 

FOBGEBT    (8   29*)— iNDIOniEMT— FOBaiHG  OB 

XJTTESiKG  Bank  Check. 

Under  Ky.  St  |  1189,  proTidlng  that  any 
person  forging  a  note,  check,  or  draft  upon  a 
bank,  or  certificate  ot  deposit  of  money  tbereln 
of  any  bank  or  company  authorized  by  law  of 
tbe  United  States,  or  any  state  thereof,  or  any 
foreign  goTemment,  and  who  shall  utter  Buch 
forged  ioBtniment  knowing  it  to  be  forged,  shall 
be  punished  as  therein  provided,  an  indictment 
for  forging  or  uttering  a  foiged  bank  check  most 
be  drawn  under  that  section,  and  most  charge 
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tliat  the  bank  upon  which  the  check  wai  drawn 
wftB  aathoiized  07  the  lawi  of  the  United  States, 
a  state,  or  a  foreign  government;  and,  unless  it 
•0  charges,  it  is  InmfflcienC  to  sapport  a  oon- 
Tiction. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  H  77-61;  De&  Dig.!  29.*} 

Appeal  tram  Olrcnit  Oonrt,  Scott  Oonnty. 

Maggie  lAason,  alias  Haggle  Scott,  was 
conTlcted  of  uttering  a  forged  Instrument, 
and  ebe  appeals.  Berersed. 

lilewellyn  F.  Sinclair,  of  Georgetown,  for 
appellant  James  Gamett,  Atty.  Gen.,  and 
Overtcm  S.  Hogan,  Asst  At^.  Cten.,  for  the 
Commonwealth. 

HANNAH,  J.  The  appellant  was  convict- 
ed in  the  Scott  drcnit  court,  under  an  in- 
dictment which  reads  as  follows :  "The 
grand  Jury  of  the  county  of  Scott,  In  tlie 
name  and  by  the  authority  of  the  common- 
wealtli  of  Kentucky,  accuse  Maggie  Mason, 
alias  Maggie  Scott,  of  the  crime  of  uttering 
a  forged  writing,  committed  as  follows:  The 
said  Maggie  Mason,  alias  Maggie  Scott,  in 
the  said  county  of  Scott,  on  the  8th  day  of 
May.  A.  D.  1913,  and  within  12  months  be- 
fore the  filing  of  the  Indictment,  did  unlaw- 
fully and  feloniously  deliver  to  one  W.  F. 
Baumstark,  a  writing  in  words  and  figures,  as 
follows,  to  wit:  'Georgetown.  Ky.  April  1st, 
1913.  No.  9260.  Farmers  Bank  &  Trust 
Company — Pay  to  MoIUe  Cason  or  bearer 
$7.00  seven  dollars  for  work  Mrs.  Jane  E. 
Sutton.'  On  reverse  side:  *MoUle  Cason' — 
which  writing  purported  to  have  been  signed 
by  Mr&  Jane  E.  Sutton  and  said  Maggie 
Mason,  alias  Maggie  Scott,  represented  to 
the  said  Baumstark,  when  she  delivered  to 
him  the  said  writing,  that  said  Sutton  bad 
signed  her  name  thereto,  and  on  the  faith 
of  said  statement,  said  Maggie  Mason,  alias 
Maggie  Scott,  obtained  from  said  Baum- 
stark goods  of  the  value  of  $2.25,  and  cash 
in  lawful  money  of  the  value  of  $4.75,  when 
at  the  time  said  Mason,  alias  Scott,  deliver- 
ed said  writing  and  made  said  representa- 
tion she  knew  it  was  false,  and  knew  that 
said  Sutton  bad  not  fdgned  her  name  to  said 
writing,  and  that  her  name  had  been  forged 
and  said  paper  was  delivered  and  said  rep- 
resentation made  with  the  Intent  to  defraud 
said  Baumstark,  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Kentucky." 
From  a  judgment  sentencing  her  to  the  pen- 
itentiary under  said  conviction,  she  appeala 

It  will  be  noticed  that  the  writing  alleged 
to  have  been  forged  is  a  check  upon  a  bank, 
and  the  Indictment  fails  to  aver  that  the 
bank  upon  which  the  check  was  drawn  was 
authorized  by  the  law  of  the  United  States 
or  a  state  of  the  United  States  or  foreign 
government.  It  lias  been  repeatedly  held 
by  this  court  that  an  indictment  for  forging 
or  uttering  a  forged  bank  check  must  be 
drawn  under  section  1188,  Kentucky  Stat- 
utes, and  must  charge  that  the  bank  upon 


which  the  said  check  was  drawn  was  au- 
thorized by  the  laws  of  the  United  States  or 
a  state  of  the  United  States  or  a  toreiga 
goTCffnment,  and  that  unless  the  indict- 
ment 80  chai^^,  it  does  not  state  a  public 
offense.  See  Kennedy  v.  Com.,  59  Ky.  (2 
Mete.)  36;  Com.  v.  Lee,  37  S.  W.  72,  18  Ky. 
Law  Rep.  484;  Bawltns  v.  Coul,  7  Ky.  Law 
Rep.  595;  Com.  v.  Miller,  115  S.  W.  234. 
Under  these  decisions,  the  indictment  under 
which  appellant  was  convicted  failed  to  state 
a  public  ofFrase ;  and  her  motion  to  set  aside 
the  verdict  of  conviction  should  have  been 
sustained,  and  a  new  trial  granted. 

The  Judgment  is  reversed  for  proceedings 
coDEdstent  berewith. 


GRONtNOEB  t.  BETHEL  GROTB  OAMP 

GROUND  ASS'N. 

(Court  of  Appeals  of  Kentucky.  Dec  10, 1913.) 
L  GoBPOBATions  (1 18*)— Abtiolbs  or  Ihoob- 

POBATION— KNOWLEDOB  OF  StOCKHOLDBBB. 

Both  stockholders  and  officers  of  a  corpora- 
tion are  chargeable  with  knowledge  of  the  provi- 
sions of  the  articles  of  incorporation,  which 
are  a  contract  between  t^  stockholderB  and  tbe 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  K  20,  21-;  DecTDig.  !  1&*] 

2.  G0BPOSAT10N8  (I  309*)— Ultra  Yxm  Con- 

TBACTB  WITH  DZBBOTOBS. 

A  contract,  made  by  a  corporation  of  which 

filaintiff  was  director  when  it  had  reached  the 
Lmit  of  indebtedness  prescribed  by  its  articles, 
which  recited  that  plaintiff  knew  that  the  as- 
sociation could  not  then  contract  any  further 
debt  and  that  the  debt  to  him  contemplated  by 
the  contract  was  not  authorized  by  the  articles, 
and  provided  that  plaintiff  agreed  to  pay  for 
certain  necessary  repairs  with  tbe  nnderstandinc 
that  the  money  advanced  would  be  retamcd  with 
interest  from  the  first  snrplos  from  the  earnings, 
was  ultra  vlrea  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1366-1373;  Dec  Dig.  |  309.*] 

3.  COBPORATIONS  (S  482*)— COBPORATB  DEBTS 

— Individuai.  LiABiLirr  or  Stockholdbbs. 
It  would  violate  the  articles  of  incorpora- 
tion, provided  that  the  private  property  of  stock- 
holders should  not  be  subject  to  payment  of  con- 
porate  debts,  to  apply  a  surplus  in  the  hands  of 
the  commissiouers  after  tbe  sale  of  corporate 
property  under  a  mortgage,  which  sarplus  con- 
sisted of  what  was  left  of  the  capital  stock  after 
payment  of  the  bonded  indebtedness  and  did  not 
include  any  earnings,  to  the  iwyment  of  a  gen- 
eral claim  for  money  advanced  to  tbe  corpora- 
tion, beyond  the  limit  of  debt  permitted  by  tbe 
articles  of  incorporation,  as  the  creditor  knew. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1870,  1877-18^;  Dec  Dig.  f 
482.*] 

4.  COBFOBATIOITS  ({  413*)  —  PaTUBHT  WKOU 

Pabticulab  Fund. 

Where  a  contract  with  a  corporation  pro- 
vided that  one  advancing  money  to  it  shoTild  be 
repaid  "out  of  the  first  surplus  remaining  from 
the  earnings,  after  provisions  for  current  expens- 
es and  interest  on  bonded  debt,"  snch  creditor 
was  only  entitled  to  repayment  from  any  sur- 
plus from  the  earnings,  which  could  only  exist 
when  its  debts  were  paid  and  tbe  valae  of  the 
capital  stock  returned  to  its  stockholders,  and 
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could  not  enforce  his  claim  against  any  other 
fund. 

[Ed.  Note.— For  other  cases,  see  Corponitiona, 
Cent  Dig.  ^  1S47-1649:  Dec.  Dig.  |  413.*] 

5.  COBPOBATIONS  ({  309*)— ULTRA  YlBSS  CON- 

TBACTs — Estoppel. 

A  corporadoQ  cannot  retain  the  benefita  of 
an  ultra  vires  contract  and  also  refuse  to  per* 
form ;  but  the  rule  is  not  applicable  to  the  case 
of  &  director,  who.  knowing  that  the  company 
is  Indebted  up  to  the  legal  limit,  adTances  mon- 
ey to  it,  agreong  to  repayment  only  out  of  mr- 
pins  earnings. 

[Ed.  Note.- For  other  eaaes,  see  Corporations, 
Cent  Dig.  K  136&-1373;  Dec.  Dig.  {  309.*] 

6.  COBPOBATIONS  ({  810*>~-I>IBBCTOBS— FlOU- 

ciABT  Relation. 

A  corporate  director  Is  a  trustee  for  the 
stockholders  and  Is  responsible  for  failure  to 
conduct  the  corporate  business  according  to  the 
rules  relating  to  such  trust  and  la  liable  to  the 
stockholders  for  loss  resulting  from  failure  to 
perform  bis  duties. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent.  Dig.  H  125^1362 ;  Dec.  Dig.  |  §10.*] 

Appeal  £nun  Circuit  Court,  Kenton  Coon- 
ty.  Criminal,  Common  Law,  and  Equity  J)M- 
fllon. 

Action  by  Ed.  H.  Croolnger  against  the 
Bethel  GroTe  Camp  Ground  Assodatlon. 
From  a  judgm^t  for  defendant,  plaintiff  ap- 
peals. Afflrmed. 

John  E.  Sbepard,  of  Gorlngton,  tor  appel- 
lant S^mildt  &  B(dnies,  oC  GoTlngton,  for 
appdlee. 

SETTLB,  J.  The  appellee,  Bethel  Orove 
Camp  Ground  Association,  was  Incorporated 
July  12,  1901,  to  provide  a  place  for  holdli^ 
rellglODS  services,  on  grounds  secured  by  It, 
for  all  classes  of  people,  and  especially  to 
bold  camp  meetings  and  cnltlTate  a  better 
fraternal  fueling  between  the  different  de- 
nominations. Its  gnrands  are  situated  on 
the  Licking  river,  near  Ylsalla  In  Kenton 
connty.  lliey  contain  an  auditorium,  dining 
hall,  and  a  number  of  cottages,  in  use  for 
the  meetings  held  by  the  association.  As 
ortelnally  adopted,  the  articles  of  incorpora- 
tion fixed  the  capital  stock  of  the  associa- 
tion at  $4,000,  divided  Into  400  shares  of  f  10 
each.  The  business  of  the  corporation  was 
under  the  control  of  a  board  composed  of 
sevei  directors,  who  were  empowered  to 
elect  fn>m  their  own  number  a  president, 
rice  presid^t,  secretary,  and  treasurer.  To 
prevent  loss  to  the  stockholders,  the  articles 
of  Incorporation  expressly  provided  that  the 
highest  amount  of  Indebtedness  which  the 
corporation  could  Incur  should  not  exceed 
one-half  of  the  amount  of  Its  paid-up  capital 
stock,  and  that  the  Indlvidnal,  or  private, 
property  of  the  stockholders  should  be  ex- 
empt from  liability  for  the  debts  of  the  cor- 
poration. There  were  originally  220  shares 
subscribed  aggregating  $2,200;  therefore  the 
limit  of  Indebtedness  whldi  could  be  In* 
cnrred  was  $1,100.  By  amended  articles  of 
Incorporation,  duly  adopted  and  recorded 


February  13,  1904,  the  amount  of  the  capital 
stock  was  reduced  to  $3,000,  divided  into 
300  shares  of  $10  each,  and  the  highest 
amount  of  indebtedness  which  the  corpora- 
tion could,  at  any  time,  incur  was  limited 
to  $2,500.  As  appellee,  at  the  time  of  mak- 
ing this  change  in  its  articles  of  incorpora- 
tion, was  owing  a  part  of  the  purchase  price 
for  its  grounds,  and  for  necessary  Improve- 
ments which  had  been  erected  thereon,  its 
board  of  directors  were,  by  resolution,  au- 
thorized to  issue  bonds  to  the  amount  of 
$2,C00,  bearing  6  per  cent  interest  per  an- 
num, payable  semiannually,  to  be  secured  by 
a  mortgage  on  Its  property,  which  bonds  the 
board  of  directors  was  authorized  to  sell 
that  their  proceeds  might  be  applied  to  the 
payment  of  the  indebtedness  referred  to.  On 
May  16.  1904,  the  mortgage  and  bonds  in 
question  were  duly  made  and  Issued,  the  lat- 
ter to  mature  Septembw  1, 191S,  and  be  paid 
at  the  OltlBenB'  National  Bank  ot  Corlngton, 
Ky.  The  mortgage  w«b  executed  to  one 
Henry  Feltman  as  tmstee,  and  provided  that, 
if  any  of  the  Interest  coupons  should  not  be 
paid  at  maturity  and  such  default  should 
continue  for  a  period  of  60  days  thereafter, 
the  entire  debt  secured  thereby  should  Im- 
mediately become  due  and  payable,  and  the 
trustee  authorised  to  enflorce.  by  rait,  the 
mortgage  Um  and  subject  the  mortgaged 
property  to  the  payment  of  -the  bonds,  inrtn- 
dpal  and  Interest^  according  to  law.  The 
Ixmdfl,  Issued  by  appellee  as  above  stated, 
were  at  once  sold  and  UiMr  proceeds  applied 
to  paying  tbe  debts  ct  appellee  and  Improv- 
ing its  property. 

It  appears  from  tbe  record  that  Instead  of 
being  relieved  of  its  financial  embarrasa- 
itaents  by  the  sale  ct  the  bonds,  appellee's  in- 
debtedness was  further  Increased  nntU  its 
aflhirs  became  so  Involved  that  it  failed  to 
pay  the  semiannual  Interest,  which  became 
due  on  Its  bonds  ^ril  1, 1908,  and,  not  hav- 
ing paid  same  within  60  days  after  maturity, 
Feltman,  the  trustee  named  In  the  mortgage, 
brought  suit  in  the  Kmton  circuit  court  to 
recover  the  amount  ttiereof  and  enforce  the 
mortgage  lien  for  the  benefit  ot  the  bondhold- 
ers. At  the  succeeding  term  of  the  court,  he 
obtained  Judgment  as  prayed,  and  thereaft- 
er the  mortgaged  property  was  sold  by  ttie 
master  commissioner  and  purchased  by  the 
appellant,  Ed.  H.  Oronlnger,  at  a  price  suf- 
ficient to  pay  the  aggregate  amount  of  the 
bonds,  principal  and  Interest,  and  leave  a 
surpios  ot  $1,191  in  the  hands  of  the  master 
oommisdoner.  Following  this  sale  and  the 
confirmation  thereof  appelant  brought  this 
action  in  the  Koiton  circuit  court,  seeking 
to  recover  of  appellee  an  Indebtedn^  of 
$509.70,  alleged  to  be  due  him  for  money 
expended,  as  allied,  at  its  request,  and  upon 
Its  promise  to  repay  same,  in  making  certain 
necessary  repairs  upon  the  property  covered 
by  the  mortgage  executed  to  Feltman,  trus- 
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tee,  for  fbe  benefit  of  the  holders  ot  iti 

bonds.  Tbe  several  Items  going  to  make  up 
the  aggregate  amount  sued  for  are  explicitly 
set  forth  in  the  petition.  It  was  also  alleg- 
ed In  the  petition  that  appellee  was  insol- 
Tent,  but  that  it  had  in  the  hands  of  the 
master  commissioner  the  surplus  arising 
from  the  sale  of  the  mortgaged  property, 
which  It  was  seeking  to  have  distributed  to 
Its  stockholders,  and  that  same  should  be 
applied  to  the  payment  of  appellant's  claims 
sued  on,  and  to  this  end  the  surplus  in  ques- 
tion was  attached  in  the  hands  of  tbe  master 
commissioner. 

It  appears  from  the  record  that,,  shortly 
after  the  issuance  of  the  bonds  and  execution 
of  tbe  mortgage  by  appellee,  the  appellant 
became  one  of  its  board  of  directors  and  also 
Its  treasurer,  and  it  Is  alleged  in  the  answer 
and  counterclaim  of  appellee  that,  as  such 
treasurer,  appellant  received  $226.28  b^ong- 
ing  to  app^e^  for  which  he  failed  to  ac- 
count Appellant,  by  reply,  denied  that  he 
had  received  as  treasurer  for  appellee 
$226^,  but  admitted  In  an  amended  reply 
that  he  bad  rectived  ¥200  for  which  he  had 
not  accounted.  The  answer  denied  appti- 
lant's  right  to  subject  the  surplus  In  the 
hands  of  tbe  master  commissioner  to  the 
payment  of  his  demands,  or  any  of  them,  and 
alleged  that  same  should  be  distributed  pro 
rata  among  its  stockholders.  It  was  farther 
alleged  In  the  answer  that  the  items  of  ex- 
penditure, sought  to  be  recovered  by  appel- 
lant, created  no  legal  indebtedness  on  the  part 
of  appellee  or  its  stockholders;  and  that  the 
contract  authorlziug  such  expenditures  was 
ultra  vires,  as  it  was  intenaed  to,  and  did, 
burden  appellee  with  a  liability  In  excess  of 
the  limit  of  indebtedness  allowed  by  Its  arti- 
cles of  incorporation.  Tbe  contract  in  ques- 
tion was  made  November  23, 1904,  and  is  con- 
tained In  the  following  writing:  "Tbe  Bethel 
Grove  Camp  Ground  Association,  Inc.,  of  Vi- 
salia,  desires  to  make  certain  repairs  and 
improvements,  viz.,  to  roof  the  auditorium, 
to  make  a  new  cistern,  to  repair  an  old  one 
at  the  auditorium,  and  to  put  In  gutters  and 
pipes  connecting  same  In  order  to  have  a 
good  water  supply.  Mr.  E.  H.  Croninger  of 
Covington,  Ky.,  being  desirous  of  the  pros- 
perity of  said  association  agrees  to  pay  for 
these  repairs  and  improvements  as  stated, 
with  the  understanding  that  the  money  bo 
advanced  will  be  returned  to  him  with  In- 
terest out  of  the  first  surplus  remaining  from 
tbe  earnings  after  provision  for  current  ex- 
penses and  Interest  on  bonded  debt.  He  de- 
clares himself  cognizant  of  tbe  fact  that  the 
association  cannot  legally  contract  any  lar^ 
ger  debt  than  it  has  at  tbe  i»resent  time; 
that  the  above  prospective  debt  to  him  Is  not 
authorized  by  the  articles  of  incorporation 
and  that  the  directors  will  not  be  held  per- 
sonally liable  in  any  event  for  the  Indebted- 
ness to  blm  as  stated  herein,  but  relies  en- 
tirely on  the  earning  power  of  the  assoda- 


tlon  to  discharge  the  debt*  On'  the  hearing, 
the  circuit  court  dismissed  the  appellant's 
petition  and  gave  appellee  Judgment  against 
him  on  Its  counterclaim  for  the  $200,  which 
he  admitted  he  had  received  and  had  not  ac- 
counted for.  From  the  Judgment  entered  la 
accordance  with  these  conclusions,  this  ap- 
peal is  prosecuted. 

The  Judgment  of  the  circuit  court  rests  up- 
on the  theory  that  the  contract  under  which 
appellant  made  the  expenditures  In  question 
was  ultra  vires,  as  it  contemplated  a  liability 
in  excess  of  the  limit  of  Indebtedness  permltr 
ted  by  appellee's  articles  of  incorporation, 
and  that  this  was,  at  the  time,  known  to  ap- 
pellant as  a  director  and  officer  of  the  cor- 
poration, because  in  the  wrltii^  evidencing 
the  contract  he  expressly  declared  >Hm(M>Tf 
cognizant  of  the  fact  that  appellee  could  not 
legally  make  such  a  contract  and  his  will- 
ingness to  look  alone  to  the  earning  poww 
of  the  association  to  discharge  the  debt 

Section  638,  subsec.  8,  Kentucky  Statutes, 
requires  corporations  of  this  state  to  specify 
In  their  articles  of  incorporation  "the  high- 
est amount  of  Ind^tedness  or  liability  which 
the  corporation  may  at  any  (iQie  Incur" ;  and 
subsection  9,  "whether  the  private  property 
of  the  stockholders,  not  subject  by  the  provi- 
sions of  the  law  under  which  it  Is  o^anized, 
shall  be  subject  to  the  payment  of  corporate 
debts,  and  if  so,  to  what  extent" 

[1]  As  a 'matter  of  law,  the  articles  of  in- 
corporation constitute  the  contract  between 
the  stockholders  of  the  corporation  and  Is 
binding  alike  upon  the  stockholders  and  of- 
ficers of  the  cori>oratlon;  therefore  both  the 
stockholders  and  officers  are  chargeable  with 
knowledge  of  all  the  provisions  of  the  arti- 
cles of  incorporation.  This  is  not  a  case  In 
which  a  creditor,  not  a  stockholder  of  the 
corporation,  is  attempting  to  enforce  a  con- 
tract which,  by  its  terms,  Is  ultra  vires;  but 
a  case  in  which  a  derelict  director  and  offi- 
cer is  trying  to  enforce  a  contract  admitted- 
ly ultra  vires,  made  with  the  board  of  dl> 
rectors  of  the  corporation. 

[2]  As  its  amended  articles  of  incorpora- 
tion provided  that  appellee  should  not  incur 
an  Indebtedness  exceeding  $2,500,  and  this 
limit  had  been  reached  by  the  issuance  and 
sale  of  the  bonds  aggregating  that  amount* 
secured  by  mortgage  upon  all  the  property 
owned  by  the  corporation,  we  agree  with  the 
circuit  court  that  its  contract  with  appellant* 
out  of  which  the  Items  of  indebtedness  sued 
for  arose,  was  ultra  vires,  and  therefore  of 
no  binding  force;  and.  farther,  that  the  il- 
legality of  the  contract  made  by  appellee's 
board  of  directors  with  appellant  was  known 
to  the  latter  as  well  as  tbe  board  of  direc- 
tors, when  It  was  made  ^ils  Is  shown  by 
the  writing  evldendng  the  c<mtract  and  the 
agreement  therein  that  appellant  would  take 
his  chances  of  being  r^>aid  the  amount  he 
proposed  to  apend  for  appellee  out  of  the 
first  snrplos  remaining  from  ^■"'^"gf^  after 
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paying  tbe  cnmnt  npenses  and  the  Interest 
cm  the  bonded  dndehtednees. 

[13  We  ue  also  of  opinion  that  fbo  but- 
IdnB  to  Um  bands  of  tte  commlwdoner  Is  not 
made  op  of  earnings  of  the  ooiporatkm,  bnt 
Sa  wliat  la  left  of  ttie  capital  atodc,  after  the 
paymnt  of  the  bcmded  Indebtednean,  wblcb 
Bbonld  be  distributed  among  the  stockhold- 
ers; and  that  to  apply  aach  aorplns  to  ttie 
xnyment  ctf  appdlant's  donanda  would  be 
TlolatlTe  of  that  provlalon  of  the  articles  of 
incorporation  which  declares  that  the  pri- 
▼ats  propor^  of  the  stockhidden  aball  not  be 
anbjeet  to  the  payment  of  the  corporate 
deMa. 

[4}  BftweofeTf  It  la  not  alleged  In  Oe  peti- 
tSon,  <n>  rihown  by  any  proof  Introdoced  In 
avptilanTs  btfbalf,  that  there  has  been,  or  la, 
any  surplus  remaining  from  the  earnings  of 
the  corporation,  after  providing  for  the  pay- 
ment of  Ita  enrrent  expenaea  and  the  Interest 
on  its  braided  IndeMednsaa 

In  Kanffman  ft  Cow  t.  t^orentbal,  8  Ky. 
Xmw  Sep.  62,  a  teacher  was  en^loyed  by  the 
trnateea  of  an  academy  to  teadi  Ita  adiool, 
under  an  agieonent  that  he  was  to  be  paid 
tor  his  aervtoes  out  of  what  remained  of  tui- 
tion collected  after  paying  all  expenses.  It 
was  hdd  that  a  creditor,  wbo  aoiu^t  to  sob* 
Ject  the  amount  dtte  the  teacher  from  the 
academy  tn^tees,  mnst  allege  and  prove  that 
tbey  had  collected  more  than  enough  to  pay 
all  expenses,  or  that  there  was  more  than 
enough  for  that  purpose  that  oonld  be  col- 
lected, and  that  there  had  been  aofflcient 
time  to  make  the  collection;  and,  as  this 
would  have  been  so  had  the  teacher  himself 
tieen  aning  to  reoorer  his  compensation,  a 
ecedltor  seeking  to'anbject  tlie  debt  dne  blm 
from  the  trustees  of  the  academy  would  have 
no  greater  right  than  the  teacher  himself 
could  have  asserted  and  enforced.  Ledford 
▼.  Smith,  6  Bush,  180;  Andmon  t.  Bwing,  8 
UtL  24T;  In  n  8panl«h  Provecthq;  Oo, 
JMLt  20  Ann.  Qas.  677;  UacoldEy  t.  K1o»* 
tannan,  20  Or.  108»  2B  Put.  860^  10  L.  B.  A. 
787. 

Having  elected  and  agreed  to  be  repaid  the 
disbursements  he  made  for  appellee  in  the 
manner  stated,  and  out  of  the  particular 
fnnd  apedfled  in  the  contract,  appellant  has 
no  dalm  npon  any  other  fend;  and  it  ap- 
pears fieran  the  record  that  Appeltee  new 
liad  a  SDT^na  ct  eamlDgs,  after  paying  its 
cvrrott  expenses  and  the  interest  on  its 
iMmded  Indebtedneaa.  Indeed,  ita  eandnga 
were  never  anffldent  for  these  porposea.  If 
they  had  been,  we  take  it  that  appellee  would 
not  have  made  default  in  the  payment  of 
tike  interest  vptm  Its  bonds.  Hie  language  ot 
the  contract  descriptive  of  the  fnnd  from 
which  appellant  was  to  be  paid  can  have  no 
other  meaning  than  that  he  was  to  be  paid 
ant  of  the  net  pradta  of  the  corporation; 
and.  If  this  ahonld  be  treated  as  a  case  look- 
ing to  a  liquidation  ct  appellee's  afCaira, 
fbgn  could  be  no  surplus  of  <MiTn1»gB  or  net 


proflta  untU  Ite  debts  had  been  paid  and  Qie 
value  of  the  capital  stock  restored  to  the 
atockholders.  who  advanced  Its  eQOlTalent  In 
money  to  carry  oa  the  corporation's  badness. 
In  point  ot  fact,  Oie  boslnesB  vt  the  corpora- 
tion was  conducted  at  a  loss  to  the  stock- 
holHen,  and  the  amonnt  in  the  commission- 
er's hands  was  not  sufficient  to  r^alr  this 
losa. 

[i]  We  axe  not  unmindful  of  the  rule  of 
law  Uiat  a  corporation,  in  dealing  with  an 
ordinary  creditor,  cannot  retain  the  benefit 
of  an  ultra  vires  contract  and  at  the  same 
time  ratttse  to  perform  its  part  of  the  obliga- 
tion Imposed  by  ita  terms.  AlUn  00.  t.  Oom- 
monwealth,  128  Ky.  205,  108  S.  W.  290,  S3 
Ky.  Law  Bep.  867;  Page  on  Contracts,  | 
1064.  So,  If  aiv^lant  had  been  an  ordinary 
creditor,  appellee  would  not  be  heard  to  say 
that  die  contract  in  onestlon  waa  nltra  vires. 
But,  as  prevlonaly  intimated,  appcUant  is  not 
an  ordinary  creditor,  bnt  a  director,  who 
knowingly  made  a  otmtract  whidi  imposed 
npon  the  corporation  a  llatdUty  In  eness  of 
the  corporate  limit  of  indebtedneaa.  It  is, 
howevor,  contoided  by  coonsel  for  appeUant 
that  his  relation  as  a  director  and  officer  of 
the  corporation  cannot  affect  the  validity  of 
the  contract,  as  he  was  guilty  of  no  fraud  In 
Its  procurement  and  it  did  not  lestflt  in  prof- 
it  to  him.  rails,  hower^,  does  not  alter  the 
fact  that  the  contract  was  not  within  the 
corporate  powers ;  in  oUier  words,  his  fault 
was  in  dealing  with  a  ocnporatlon  In  a  mat- 
ter wbkSti  he,  aa  a  director  and  officer,  was 
bound  to  know  was  beyond  Its  powers. 

[I]  As  widt  stated  In  the  written  opinion 
of  the  drcuit  oonrt:  "A  director  Is  a  tms* 
tee  for  the  stockholders;  it  Is  his  duty  to 
conduct  the  business  of  the  corporation  In 
accordance  with  Uie  lawa  relating  to  sudli 
trusts.  When  he  f&ils  In  this  duty,  he  Is  hdd 
respmislble  for  his  acta.  In  Oils  state  be  la 
liable  to  the  stodsholders  far  any  loss  sua- 
talned  by  tiiem  by  reason  of  a  failure  of  his 
trust.  Not  tmly  Is  he  Uable  to  the  cestui  que 
tmatent,  but  likewise  to  other  persons  who 
may  have  been  Injured  by  his  disregard  of 
the  law.  If  fhm  the  dtrectors  pay  an  in- 
dt^tedttess  In  excess  of  ttie  limit  fixed  in  the 
corporate  charter,  titie  atockholdors  may  re- 
cover turn  the  directors.  So  also  a  creditor 
whose  dalm  originated  In  an  act  of  the  dl- 
rectors  beyond,  the  corporate  power  may  re- 
covor  directly  from  the  directors  if  the  cor- 
poration is  unable  to  pi^.  Bandolph  t.  Bal- 
lard County  Bahk,  142  Kj.  145  I1S4  S.  W. 
16B].  •  •  •  Now  If  the  directors  or  the 
association  could  be  held  liable  for  a  claim 
such  as  Mr.  Croninger  preaents,  It  woidd  be 
absurd  to  contend  ttiat  h^  a  director,  could 
have  any  claim  against  the  omwratlon. 
And  this  is  especially  true  when  the  corpo- 
ration Is  wlttiont  assets  other  than  a  small 
part  of  its  capital  stock-  •  •  •  It  may 
be  tbat^  if  there  was  a  surplus  over  and 
above  the  capital  stock,  plaintiff  might  have 
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been  paid  out  of  such  surplus;  but  I  tlilnk 
tbe  lew  la  clear  that  plalntifra  claim  cannot 
be  preferred  over  that  of  the  stockholders. 
The  terms  of  the  contract  show  that  platntlfr 
had  no  Intention  of  making  bis  claim  a 
charge  against  the  corporation.  All  of  the 
directors  realized  that  they  could  not  bind 
the  coiporatloD  In  the  matter  of  this  claim, 
and,  fearing  that  they  might  be  held  per- 
sonally responsible,  required  plaintiff  to  re- 
lease them  from  such  liability.   •   •   • " 

Section  548,  Kentucky  Statutes,  prohibits 
directors  of  any  Incorporated  company  from 
declaring  or  paying  any  dividend,  when  the 
corporation  Is  Insolvent  or  when  the  pay- 
ment of  such  dividend  would  render  It  in- 
solvent or  diminish  the  amount  of  Its  capi- 
tal stock,  and  makes  them  Jointly  and  sever- 
ally individually  liable  for  all  debts  of  the 
corporation  then  existing  or  that  may  there- 
after  be  Incurred  while  they,  or  a  majority 
of  them,  continue  In  office;  and  section  550 
provides :  "If  the  directors  or  officers  of  any 
corporation  shall  fall  or  refuse  to  comply 
with,  or  shall  violate  any  of  the  provisions 
of,  this  article,  those  so  falling,  refusing  or 
Tlolatlng  shall  he  Jointly  and  severally  In- 
dividually liable  for  any  loss  or  damage  re- 
sulting to  any  person  from  such  failure,  re- 
fusal or  violation,  and,  In  addition  thereto, 
the  persons  so  liable  shall  be  each  punished 
by  a  fine  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars."  Thus,  It 
will  be  seen  that  ai^llant,  in  view  of  his 
being  a  director  and  treasurer  of  appellee, 
stands  In  an  attitude  altogether  different 
from  that  of  an  outsider.  It,  unfter  llie  dr^ 
cnmstances  here  presented,  the  contract  upon 
wUth  he  relies  had  been  made  with  an  out- 
sider who,  by  reason. thereof,  advanced  mon- 
ey  to  the  corporation,  as  appellant  clBlms 
to  have  done,  he  as  a  director  would  have 
been  IndlTldnally  liable  to  sncb  outrider  for 
tbe  numey  paid  out  for  the  corporatton  by 
the  latter;  In  view  of  which  It  stands  to 
reason  that  the  appellant  cannot  recover  a 
debt  asalnst  tbe  corporation  wbi<^  it  would 
not  bare  beea  bound  to  pay  If  some  one  else 
had  been  concerned.  Besides,  tbe  language 
of  the  writ^  agreement  which  amtellant 
signed  sbows  that  be  bad  full  knowledge  of 
this  fact,  because  of  which  be  therein  releas- 
ed ttie  other  directors  of  tbe  corporation 
from  any  and  all  liability  for  tl»  sums  it 
obligated  blm  to  advance  fbr  tbe  benefit  ct 
tbe  corporation.  It  Is  manifest  therefore 
that  this  is  not  a  case  In  which  tbe  corpora- 
tion, representing  tbe  injured  sto^olders, 
Is  estopped,  but  one  in  which  tbe  estoppel  ai>< 
plies  to  the  appellant  alone. 

In  Randolph  t.  Ballard  County  Bank,  142 
Ky.  146.  1S4  S.  W.  105,  the  Ballard  Countr 
News  Printing  Company,  which  was  an  Incor- 
porated company  under  tbe  laws  of  this  state 
with  a  limit  of  indebtedness  fixed  by  its  arti- 
cles of  Incorporation  at  95,000,  was,  together 
with  Its  directors,  sued  by  tbe  bank  upon  two 


notes,  one  for  $300  and  the  othor  for  $1,420.- 
31.  The  corporation  had  made  an  assign- 
ment for  tbe  benefit  of  creditors,  and  Its 
assets  amounted  to  only  (200.  The  petition 
sought  to  recover  on  the  notes  against  the 
corporation  to  the  extent  of  $500  and  against 
tbe  directors  to  recover  the  balance  of  the 
notes,  because  of  their  violation  of  sectioa 
650,  Kentucky  Statutes.  The  directors,  save 
one  Purdy  who  was  cashier  of  the  bank,  by 
answer,  contested  their  liability,  allying 
that  tbe  Indebtedness  on  behalf  of  the  print- 
ing company  to  the  bank  was  created  by 
Purdy  alone  and  without  their  consent  or 
knowledge,  admitting,  however,  that  they 
consented  to  tbe  execution  of  tbe  largw  note, 
which  was  for  an  overdraft,  on  the  assur- 
ance of  Purdy  that  It  was  desired  for  appear^ 
ance's  sake  to  prevent  trouble  with  the  bank 
examiner,  who  was  shortly  expected,  and 
under  the  promise  by  Pnrdy  to  finally 
cancel  and  return  the  note.  The  court  sus- 
tained a  demurrer  to  the  answer  and  ren- 
dered Judgment  against  the  corporation  in 
behalf  of  the  bank  for  $500,  subject  to  credit 
by  the  amount  paid  by  the  assignee,  and 
against  each  of  the  directors  for  tbe  excess 
of  the  bank's  two  notes  above  $500.  On  the 
appeal  of  the  directors,  the  Judgment  was 
affirmed.  In  the  opinion,  among  other  things, 
it  is  said:  "The  law  now  as  before  creates 
tbe  coitH>rate  b^g,  endows  It  wltb  power, 
and  sets  upon  It  limitations.  It  may  not 
exceed  ettha,  •  *  •  To  engage  In  the 
business  as  a  corporation  without  becoming 
incorporated  under  the  statute  is  to  violate 
the  provisions  of  tbe  article  on  corporations. 
To  exceed  tbat  which  tbe  statnte  allows  is 
not  less  a  violation  of  tAo  sama  So,  wb«i 
the  artides  of  bioorporatlfHi  place  a  limit  on 
the  Indebtedness  which  the  corporation  may 
incur,  to  exceed  the  limit  is  to  violate  the 
chapter  on  incorporatlona,  as  tt  wonld  be  to 
engage  In  a  business  not  authorized  by  its 
diarter,  <»r  the  statnta  •  •  *  The  aim 
of  this  advanced  legislation  could  not  have 
been  to  curtail  the  duty  of  corporate  direc- 
tors, or  even  to  preserve  the  immunity  Qiat 
tbey  enjoyed  at  the  common  law.  It  was  In- 
tended, we  think,  to  enlai^  duty  by  extoid- 
ing  responsibility.  Stodtbolders  have  little 
or  no  direct  contxtA  of  tbe  oorporatlm's  af> 
fairs;  tbe  public  dealing  with  it  have  none. 
Directors  alone  have  the  power  of  controL 
If  directors  allow  managing  officers  of  tbe 
corporation  to  exceed,  or  otherwise  violate 
the  diarter  of  the  company,  or  any  provision 
of  tbe  statute  ragntatlng  corporatkms  (wbldi 
are  to  be  regarded  as  being  read  into  the 
diarter  of  each  corporation  doing  boslness 
under  the  stetute),  It  Is  Intended  by  section 
660^  supra,  to  bold  them  personally  liable  for 
the  defection.  Th^  are  Immune  from  per* 
Bonal  liability  when  they  do  tbdr  duty  Im- 
posed by  tbe  stetute;  wtaen  tb^  nej^ect  that 
duty,  or  wlUfnUy  violate  it,  they  are  made 
liable  for  tbe  ccmseqnenoes.  •  •  • " 
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In  Haldeituin  v.  AlnsUe.  82  Ky.  395,  wUI  be 
fooDd  a  more  elaborate  discussion  of  tbe  doc- 
trine under  consideration.  The  action  was  In- 
stituted In  tbe  Louisville  chancery  court  by 
Edwin  Thompson  and  a  number  of  banks  of 
tbe  dty  and  by  AinsUe,  Ckichran  &  Co. 
against  Haldeman  and  others.  During  the 
pendency  of  the  action,  Mrs.  George'  Alnslie, 
as  tbe  executrix  of  her  husband,  having  paid 
off  the  debts  asserted  by  tbe  banks  and 
Thompson  against  tbe  defendants,  was  made 
the  real  plalnUfT  in  interest,  and  the  litiga- 
tion resulted  In  a  Judgment  in  her  favor 
against  the  defendants  (appellants),  and  also 
a  judgment  in  fttvor  of  Alnslie,  Cochran  & 
Co.,  surviving  partners  of  tbe  firm,  of  which 
Mrs.  Ainsll^s  deceased  husband  was  a  mem- 
ber. Tbe  matters  In  litigation  arose  out  of 
the  settlement  of  the  assets  and  liabilities  of 
the  corporation  known  as  the  Great  Ameri- 
can Fire  Bxtlngnisho'  Company.  Tbe  article 
of  incorporation  under  which  tbe  corporation 
ma  formed  was  executed  in  October,  1878. 
The  business  of.  the  corporation  was  the 
nianufocturlng  and  selling  of  a  patent  fire 
extlngnlsber.  Its  capital  stock  was  $1,200,- 
OOO,  and  eadi  subscriber  upon  executing  his 
note  for  $1,000,  payable  In  bank,  and  paying 
9S00  in  money,  as  provided  in  the  fifth  sec- 
tion of  tbe  artliiles  of  Incorporation,  became 
entitled  to  pald-np  stock  of  400  shares  valued 
at  9100  per  share.  In  other  words,  he  be- 
came entitled  to  $40,000  of  stock  In  the  corpo- 
ration. By  B^tm  6  of  the  arttdes  of  In- 
corporation, it  was  provided  that  the  behest 
amount  of  lnd^>tedneBS  or  liability,  to  which 
the  corporation  might  at  any  time  subject 
itself  should  be  the  sum  of  $15,000;  and  by 
section  7  It  was  provided  that  tbe  private 
proi>erty  of  stockholders  should  be  exempt 
from  liability  tot  the  debts  of  tbe  corpora- 
tion. The  company  was  organised  with  B.  F. 
D.  Fitch  as  inesldent,  and  George  Alnslie, 
J.  F.  BnUitt,  D.  Dn  Pont,  and  others,  di- 
rectors. After  remaining  in  business  about 
two  years,  tbe  corporation,  becoming  flnan- 
dally  onbarrassed,  by  resolution  of  the 
stockholders  and  board  of  directors,  trans- 
ferred Uie  assets  of  the  corporaticm  to  tbe 
Babcock  Fire  BbrtlngolsTier  Company  and  re- 
quired the  directors  to  wind  ap  tbe  aflftira 
of  the  defunct  corporation.  When  the  corpo- 
ration was  dissolved,  it  was  found  tliat  its 
Indebtedness  amounted  to  over  $83,000  and 
on  fits  paper  of  the  bank^  whldi  constituted 
the  greater  part  of  same,  George  Alnslie, 
deceased,  bad  made  himself  personally  liable 
except  toz  $3,070,  the  amount  of  a  d^t  in- 
curred by  the  corporation  with  the  firm  ol 
Ainslie,  Cochran  ft  Co.,  of  wblch  Geor^ 
AinaUe  was  an  active  member.  The  defraise 
made  in  the  court  below  by  tbe  appellants 
to  tbe  dalms  of  the  executrix  was  that  the 
presidoit  of  the  corporation.  Fitch,  and 
Geoi^  Alnsli^  the  decedent,  a  director,  with- 
out tbe  consent  of  the  stockholders  of  the 
coEpozatlon  and  wltboat  any  autlioii^  from 


the  board  of  directors,  created  this  large  in-* 
debtedness  In  direct  violation  of  tbe  terms  of 
the  charter.  To  what  eztoit  the  directors,  or 
any  member  of  tbe  corporation,  participated 
in  tbe  creation  of  these  debts,  was  not  made 
manifest  by  the  record,  and  tbe  only  parties 
to  the  original  agreement;  who  seemed  to 
have  incurred  the  UabiUty,  were  George  Alns- 
lie, the  decedent,  and  Fitdi,  the  president. 

In  tile  opinion*  it  is  said:  "Tbe  effect  ot 
the  limitation  upon  tbe  amount  to  be  paid 
by  the  snbscrlbers  tot  their  stock  would  not 
exempt  them  from  liability  to  a  creditor  who 
bad  dealt  with  the  corporation  in  ignorance 
of  the  articles  of  association,  HmiHng  oie 
amount  of  tbe  Indebtedness  to  be  created  by 
tbe  corporation  of  those  condncting  It 

*  *  *  In  this  case  we  tbink  it  clear  that 
the  banks  could  have  recovered  of  the  stoA- 
holders  for  tbe  reasim  that  those  condoctliig 
the  business  of  tbe  corporation  had  created 
these  debts  tat  tiie  benefit  at  tbe  corporation. 
The  banks  could  have  pursued  any  of  the 
parties  to  the  bills,  and  required  tbe  In- 
dividual members  of  the  corporation,  by  a 
proceeding  In  equity,  to  pay  np  their  stock  in 
order  that  the  debts  ndght  be  satisfied. 

*  *  *  Tbe  question  presented  In  this  case 
is:  How,  or  by  whom,  were  these  debts  con- 
tracted? If  by  Fitch  or  Alnsll^  In  violation 
of  the  charto',  and  they,  at  either  ot  them, 
subseqnenUy  paid  off  the  debts,  then  it  is 
maintained  by  the  appellants  that  no  right  to 
contribution  exists.  It  is  plain  that  tbe  par* 
ties  to  tills  association  were  endeavoring  to 
protect  themselves  from  llabliit^'When  they 
Insoted  section  6,  provi^Ung  that  the  highest 
amount  of  Indebtedness  or  liaUllty  to  whldi 
this  corporation  is  at  any  time  to  subject 
Itself,  shaU  be  the  sum  ot  $15,000.*  Tbls  sec- 
tion Is  certainly  not  meanin^ess,  and  when 
tbe  board  of  dlrectWB  Or  any  member  of  the 
corporation  violates  this  provision  of  the 
charter,  and  seeks  to  make  tlie  stodkbolder 
personally  liable,  the  consent  ot  the  stock- 
holder must  be  shown  or  the  liability  will  not 
attach.  As  between  tbe  stockbolders,  It  om- 
not  he  said  to  be  a  corptnrate  axt,  and  neither 
the  board  of.  directors  nor  a  malorlty  of  the 
members  can  make  tbe  Indlvldnal  stocikhold- 
ers  liable  in  sncb  a  case,  although  th^  may 
remove  the  limit  1^  a  majority  vote.  It  is 
a  contract  betwem  them  that  no  member,  or 
a  majority  of  the  members,  can  r^mdlate  so 
as  to  create  a  personal  llablllty^  as  between 
each  other  in  excess  of  what  they  have 
agreed  to  pay.  The  restriction  as  to  the 
liability  for  an  amount  less  than  the  stock 
Is  binding  between  the  parties.  *  *  •  The 
president  and  secretary  of  the  corporation 
have  both  testified  in  this  case,  and  there  Is 
neither  a  statement  from  them  nor  an  ex- 
hibit filed  with  the  books  of  tbe  company, 
showing  any  direction  or  authority  ttom  tbe 
board  of  directors  or  from  the  individual 
stockbolders  to  FIteh  and  Alnslie  to  create 
these  debts.  Nor  bad  the  board  ot  directors 
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or  a  majority  oC  ttw  stockholders  the  powisr 
to  Incnaaa  fbe  liability  ot  Om  eoiporatton 
b^ond  the  Umlt  of  tbe  ebarter.  If  so,  ve 
see  but  little  necessity  In  bavliig  a  ebarter 
as  tbe  organic  lav  of  such  aasodattons;  to 
adjudge  otherwise  wonld  leave  the  sharritolfl- 
OS  at  the  mercy  of  tbe  board  of  dlrednrs, 
whOi  If  not  otmtrolled  by  the  charter,  oonld 
exercise  onlindted  power.  In  this  case,  If  the 
board  of  directors  bad  authorised  tiie  areathm 
of  tbB  debts  In  express  toms.  It  wonld  not 
bft  a  corporate  act  because  In  «eess  of  the 
linthorlty  conferred  tlie  charter.  Ihennan* 
Imons  vote  of  the  stoekbolders  oonld  alone 
anthorlxe  tbe  act  so  as  to  bind  the  corpora- 
tion or  Uie  alhareholdMn.  *  *  *  As  the 
case  Is  ^Ksraited,  tbe  equities  of  the  banks 
win  not  protect  AInsUe  or  his  personal  rep- 
resentatlT^  as,  bnt  tor  Alnslle's  action,  no 
such  equities  wonld  hsTe  existed.-  His  be- 
ing a  member  of  tbe  usodatlon,  with  fall 
knowledge  of  the  protection  to  the  sharehold- 
ers by  the  charter  nnder  which  they  all  de- 
rlred  their  power,  will  preclude  him  or  his 
representatlTe  from  asking  contribution, 
^tbw  on  account  of  the  moneys  paid  to  the 
banks,  or  on  the  claim  of  Ainslle,  Cochran  & 
Go^  of  which  Ainslle  was  an  actlTe  member." 

For  the  reason  Indicated  in  the  opinion,  the 
judgment  was  reversed  and  cause  remanded 
for  a  rtitfiwi^fMi  of  the  petitkm  of  AinaUtfs 
executrix. 

We  regard  the  opinion  in  the  case  supra 
declare  of  the  instant  case,  tm.  If  tSie  aeco- 
trlx  of  Ainslle  was  estopped  In  that  case  to 
recover  of  the  stockholders  of  the  corporation 
to  the  otent  of  th^  unpaid  snbocrlptions, 
the  moneys  which  h^  as  an  officer  and  di- 
rector thereof,  had  advanced  In  payment  of 
its  debts,  on  the  ground  that  they  wrae  cre- 
ated by  Wm^if  and  another  officer,  in  viola- 
tion of  tlw  provisions  of  the  diarter  of  the 
corporation,  for  a  greatw  reason  Is  the  ain 
pellant  in  this  case  estcvped  to  cUdm  repay- 
ment, from  a  fond  belonging  to  the  stock- 
holders of  the  corporation,  of  moneys  which 
he  had  paid  out  tw  It  under  an  illegal  con- 
tract creating  an  indebtedness  against  the 
corporatltm  in  excess  of  the  limit  flxed  by  Its 
articles  of  Incorporation,  and  with  knowledge 
on  his  part  that  there  would  be  no  snrplns 
of  corporate  earnings  until  the  debts  of  the 
corporation  for  which  It  was  l^Uy  liable 
should  be  paid  and  the  stockholders  restored 
the  stock  subscriptions  paid  by  them. 

It  would  unduly  extend  the  opinion  to 
comment,  la  detail,  upon  the  authorities  cited 
by  appellant  in  support  of  his  contentions. 
It  la  sufficient  to  say  that  none  of  them  pre- 
sents a  state  of  case  in  which  a  stockholder, 
director,  or  other  officer  of  a  corporation  at- 
tempted to  enforce  a  contract  made  with 
the  corporation  which,  upon  its  face,  was 
admittedly  ultra  vires. 

As,  In  our  opinion,  the  rights  of  the  parties 
to  this  litigation  were  properly  determined 
the  court  below,  the  judgment  is  affirmed. 


SOirCHBBN  RT.  00.  IN  KICNTUOKlt  ▼. 

thacebu's  ADirx 

(Oourt  of  Appeals  of  Kentndy.    Dec.  16, 
1918.) 

1.  BmsoADs  (I  SSO*)— Gbossivo  AcanEsrs 
— AcnpNs — Questions  for  Jubt. 

In  an  action  for  the  death  of  a  person 
struck  by  ft  train  at  a  cEossing,  where  there 
was  evidence  that  bscaose  of  obstructions  trav- 
elers could  not  see  approaching  trains,  and 
those  operating  the  engines  could  not  see  trav- 
elers In  time  to  avert  accidents  by  the  usual 
precautions,  the  court  properly  did  not  confine 
the  jury  to  a  consideration  of  whether  the  stat- 
atory  ngnals  were  given,  but  allowed  them  to 
determine  whether  the  statutory  signals  wtt« 
sufficient,  or  whether  It  was  the  company's  dut^ 
to  use  soma  reasonably  effective  oneans  other 
than  sudi  signals  to  warn  travelers. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  IS  1152-1192;   Dec.  Dig.  |  8S0.*1 

2.  Appeal  and  Ebbob  (|  882*)— Revixw— Iir- 
vriBD  ESBOB. 

In  an  action  for  the  deatii  of  a  p^son 
atrnck  by  a  train  at  a  crossing,  the  companx 
could  not  complain  of  an  instruction .  that  it 
was  the  duty  of  its  agents  in  charge  of  its 
engine  to  give  reasonable  and  timely  notice  and 
warning  w  tiie  approach  of  the  engine  to  the 
croBsioA  and  to  exercise  such  care  to  avoid 
injuring  decedent  as  ordinarUy  prudent  persona 
in  the  operation  of  an  engine  would  exerdsa 
under  similar  circumstances,  and  that,  if  they 
n^ligently  failed  to  observe  any  of  such  dutie^ 
by  reason  of  which  decedent  was  struck  and 
kmed.  his  wagon  destroyed,  and  one  of  his  hors- 
es killed,  to  find  for  plalntijBL  where  It  requested 
tbe  converse  instractlon  which  was  given,  that, 
unless  those  In  charge  of  its  engine  negligently 
failed  to  give  reasonable  and  timely  notice  or 
warning  of  tiie  approach  of  the  engine,  and  to 
exercise  such  care  to  avoid  injuring  decedent 
as  ordinarily  prudent  persons  in  the  oiperation 
of  an  engine  would  exercise  under  similar  cir- 
cumstances, by  reason  of  which  negligence  the 
accident  occurred,  to  And  for  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8091-^610;  Dec.  Dig.  i 
882.*i 

8.  Appeal  avd  BBBOBff  68B*>— Bxzi  of  Ex- 
OEPXioifs— ICaTXBBa  Which  Mun  Bn  Iir- 

0I.ODXD. 

Alleged  improper  remarks  of  counsel  In  his 
closing  argument  could  not  be  reviewed  on  ap- 
peal, where,  though  the  bill  of  exceptions 
showed  the  filing  of  an  affidavit  by  opposing 
counsel  that  such  Improper  argument  was  usecL 
which  affidavit  was  before  the  court  the  bill 
of  exceptions  did  not  authenticate  the  fact  that 
such  improper  language  was  used. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  2894-2890;  Dec.  Dig.  | 

e88.*i 

Appeal  from  dreoit   Oonr^  Anderscm. 

County. 

Action  by  B.  E.  Thadcer^  Administratrix 
against  the  Southern  Railway  Company  In 
Kentucky.  Judgment  for  platntlfr,  and  de- 
fendant appeals.  Affirmed. 

WlUls,  Todd  ft  Bond,  of  ShelbyvUle,  and 
Alex  P.  Humphrey  and  Edward  P.  Humph- 
rey, both  of  Louisville,  for  appellant  Ed- 
wards, Ogden  ft  Peak,  of  Louisville,  J.  W. 
Gaines,  W.  H.  Morgan,  and  L.  W.  UcEee,  all 
of  Lawreuceburg,  for  appellee. 
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NUNN,  J.  Appellee's  Intestate,  wfaUe  driv- 
ing a  heavily  loaded  wagon  across  the  rail- 
road at  what  la  known  as  I>nncan*s  Crosft- 
ing,  was  killed  by  one  of  ai^>dlant'B  fast 
passenger  trains.  His  wagon  was  demollsli- 
ed,  and  one  of  his  borses  killed.  Tbe  admin- 
istratrix recovered  96,000  In  damages.  Tbe 
train  was  running  45  or  60  miles  per  boar. 
Tbe  engineer  was  keeping  a  lookont,  and 
when  tbe  engine  was  264  feet  from  the  cross- 
ing be  discovered  Tbacker,  and  bis  borses 
were  Just  coming  ap<Hi  tbe  track.  Tbacker 
seemed  to  be  Jerking  and  whipping  his  team 
at  the  tlm&  He  Inunediately  gave  tbe  alarm 
whistle,  threw  on  the  emergency  brakes,  and 
It  Is  clear  that  he  did  all  be  could  after 
Tbacker's  peril  was  discovered  to  stop  the 
train,  and  when  he  did  stop  It  the  engine  was 
about  1,200  feet  oo  tbe  otber  side  of  the 
road  croBslng.  These  facts  are  not  contro- 
verted. 

[1]  Tbe  proof  also  shows  that  tbe  public 
road  was  not  frequoitly  traveled,  and  appel- 
lant claims  that  there  was  not  any  evidence 
that  it  was  a  dangerous  crossing.  If  appel- 
lant merely  means  by  this  that  it  was  in  a 
£0od  state  of  repair,  tbe  conclusion  is  cor- 
rect There  Is,  however,  abundant  proof  that 
at  this  point  tbe  view  was  so  obstructed  that 
travelers  on  tbe  public  road  could  not  see  ai>- 
proachlng  trains,  and  those  operating  the 
engine  could  not  see  those  on  tbe  highway 
in  time  to  avert  accident  by  the  usual  pre- 
cautions. The  public  road  came  to  tbe  rail- 
road up  a  rather  steep  hill,  and,  on  account 
of  the  conformation  of  tbe  country,  tbe  curve 
In  tbe  railroad  track,  and  the  brush  and 
Tines  along  the  public  road,  and  the  cattle 
guard  adJacCTt  thereto,  the  Jury  had  a  right 
to  believe  that  tbe  railroad  company  owed 
more  to  travelers  over  this  crossing  than  tbe 
Bounding  of  the  statutory  signals.  There  is 
scarcely  any  conflict  in  the  proof  as  to  these 
physical  facts,  and  the  testimony  of  appel- 
lant's engineer,  Muir,  Illustrates  the  danger- 
ous character  of  the  crossing.  He  was  tbe 
engineer  on  tbe  train  that  killed  Tbacker, 
and  before  tbe  trial  went  to  the  spot  with 
another  train  of  similar  character  for  the 
purpose  of  testing  out  and  demonstrating  dis- 
puted points  in  the  case.  He  said  the  first 
view  of  the  crossing  was  given  tbe  engineer 
when  his  engine  came  to  a  point  264  feet 
from  it,  and  at  no  point  further  than  that 
could  any  one  be  seen  on  tbe  public  road  un- 
til they  got  within  48  feet  of  the  railroad 
track  on  tbe  road. 

As  to  whether  tbe  statutory  signals  were 
Bounded,  quite  a  lot  of  testimony  was  beard, 
and  the  evidence  preponderates  in  showing 
that  tbey  were  sounded.  Appellant's  witness- 
es showing  this  fact  were  more  numerous, 
and  their  opportimlties  for  observation  were 
bet&er,  than  the  witnesses  offered  by  appel- 
lee to  tbe  contrary.  But  there  was  enough 
evidence  on  the  questloD  to  Justify  the  lower 
court  In  •obmittliig  the  case  to  the  Jury. 

[S]  AppeDuit  wipfrtnlly  objects  to  Instruo- 


tion  No.  2,  wbldb  is  as  fOUows :  "It  was  the 
duty  of  defendant's  agents  In  charge  of  its 
engine  at  the  time  and  place  referred  to  in 
the  evidence  to  give  reasonable  and  timely 
notice  and  warning  of  the  approach  of  said 
engine  to  tbe  public  highway  crossing  known 
as  Duncan's  Crossing,  and  to  exercise  such 
care  to  avoid  injuring  decedent  E.  B.  Tback- 
er while  using  said  crossing  as  ordinarily 
prudent  persons  in  tbe  operation  of  an  en- 
gine would  exercise  under  circumstances  sim- 
ilar to  those  proven  In  this  case,  and.  If  tbe 
Jury  believe  from  tbe  evidence  that  defend- 
ant's agents  In  charge  of  said  engine  negli- 
gently failed  to  observe  any  of  the  duties  In- 
cumbent on  them  as  herein  set  out,  by  reason 
of  which  said  Tbacker  was  struck  and  killed, 
his  wagon  destroyed,  and  one  of  his  horses 
killed,  tbe  law  Is  for  the  plaintiff,  and  the 
Jury  should  so  find." 

Appellant,  however,  1b  in  no  position  to 
crlttdze  the  court  for  giving  this  Instruc- 
tion, for  It  asked  the  court  to  give,  and  tbe 
court  did  give,  an  instruction  which  was  tbe 
converse  exactly  of  Instruction  No.  2,  and 
is  as  foUows:  "Unless  tbe  Jury  believe  from 
the  evidence  that  those  in  charge  of  defend- 
ant's engine  at  the  time  and  place  referred  to 
in  the  evidence  negligently  failed  to  give 
reasonable  and  timely  notice  or  warning  of 
the  approach  of  the  engine  to  the  public 
highway  crossing  known  as  Duncan's  Gross- 
ing, and  to  exercise  such  care  to  avoid  In- 
juring decedent,  B.  E.  Tbacker,  while  using 
said  crossing  as  ordinarily  prudent  persons 
in  tbe  operation  of  an  engine  would  exer- 
dse  under  circumstances  similar  to  those 
proven  In  this  case,  and  by  reason  of  such 
negligence  said  Tbacker  was  struck  and 
killed,  his  wagon  destroyed,  and  one  of  hb 
borses  killed,  the  law  Is  for  t^^e  defendant, 
and  the  Jury  should  so  find." 

The  court  Just  as  properly  gave  the  Jury 
Instruction  No.  2  as  the  one  offered  by  ap- 
pellant, and  the  questions  submitted  In  both 
instructions  were  triable  ones,  for  Issues 
were  Joined  on  all  these  propositions.  The 
court  very  properly  did  not  confine  tbe  Jury 
to  a  consideration  of  whether  or  not  tbe 
statutory  signals  were  given,  but  allowed 
them  also  to  determine  whether,  in  view  of 
tbe  character  of  this  croedng,  statutory  ^ 
nals  were  sufficient. 

Tbe  case  of  O.  &  O.  B.  Co.  v.  Gunter,  lOS 
Ky.  362,  56  S.  W.  627,  was  very  similar  to 
this,  and  the  lower  court  there  Instructed 
the  Jury  that,  if  tbey  believed  from  the  evi- 
dence the  crossing  was  an  unusually  danger- 
ous one.  It  was  tbe  duty  of  tbe  defendant 
to  use  some  effective  means  other  than  stat- 
utory signals  to  warn  travelers  of  tbe  ap- 
proach of  trains,  and  its  failure  to  do  so 
was  negligence.  This  court  was  of  the  opin- 
ion that,  while  the  law  did  not  require  the 
railroad  company  to  use  abtoUitelj/  effective 
means  for  this  purpose,  still  It  was  held 
that  it  was  a  question  for  the  Jury  to  de- 
dde,  under  vxojfex  liffitmctlons,  whether  the 
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means  employed  were  reasonably  snffldoit, 
under  tbe  drcomstances  of  the  case,  and 
considering  tbe  nature  of  the  crossing  and 
tbe  physical  conformation  of  tbe  conntxy 
anrronndlng  It 

To  tbe  same  effect  Is  the  ruling  of  the 
court  In  the  case  of  C,  N.  O.  &  T.  P.  Ry. 
Co.  T.  Champ,  104  S.  W.  991,  31  Ey.  Iaw 
Rep.  1057,  where  we  held:  "In  the  numer- 
ous cases  involving  crossing  accidents  that 
have  come  before  this  court,  tbe  central 
Idea  In  all  of  them  Is  that  the  company  must 
use  sncta  care  and  precautions  for  the  safety 
of  travelers  aa  tbe  duracter  of  the  crossing 
makes  reasonably  necessary  for  tbdr  safety 
and  protection.  What  this  degree  of  care 
Is  must  depend  upon  tbe  facts  of  each  case, 
and  Is  a  question  for  tbe  Jury.  At  one  cross- 
ing ringing  tbe  bell  and  sounding  the  whis- 
tle might  be  amply  anffldent;  at  another 
it  would  be  wboUy  Inadequate,  and  a  flag- 
man or  other  safety  device  be  neeessary." 

[S]  Appellant  further  Inalata  that  connset 
for  appellee,  In  his  elosiiw  argument,  was 
gnil^  of  ndsccftidnct  groesly  prejudicial  to 
the  railroad  company.  Tbla  misconduct  la 
referred  to  In  tbe  motion  for  a  new  trial, 
and  the  objectionable  tanguage  set  forth 
by  afQdavlt  of  appellant^s  connseL  Tbe  bill 
■of  exceptions  shows  tbat  tbla  affidavit  was 
filed,  so  we  have  before  ua  the  affidavit  of 
aroellant's  counsel  tbat  counsel  for  appellee 
did  use  certain  objectionable  language.  Un- 
der the  rule  of  Warren  v.  Nash,  68  S.  W. 
658,  24  Ky.  Law  Bep.  479,  such  a  presenta- 
tion perhaps  would  have  been  sufficient  to 
bring  the  objectionable  matter  to  us  for  con- 
sideration; but  the  Warren  v.  Nash  Case 
has  been  overruled  on  this  point  by  the  more 
recent  case  of  Bannon  v.  LoulsvUle  Trust 
Ga,  Adm'r.  IfiO  Ky.  405,  150  S.  W.  610.  It 
Is  not  Buffident  that  antellanf  s  counsel 
make  affidavit  as  to  the  language  used,  or 
that  tbe  court  cratl^  that  appellftnf  s  coun- 
sel did  make  such  an  affidavit  Tbe  fact 
that  appellee's  counsel  used  the  language 
complained  of  should  be  authenticated  to 
UB  In  Uie  bill  of  exceptions  by  the  lower 
court  before  we  can  consider  whether  or 
not  It  was  preJndldaL 

Tbe  Judgment  of  tbe  lower  court  ia  there- 
fore affirmed. 


MABBOWBONE  COAL  A  COKE  GO.  v. 
OOLEMAN. 
(Court  of  Appeals  of  Kentucky.  Dea  12, 191&} 

1.  VeNDOB  AlTD  PnSOHUBB  (|  176*)--t>IDUC- 
TIONS  mOH   PUBCHAai  PBIGX  —  RiOBT  TO 

Make. 

Where  plaintiff  nndentood  that  the  pur- 
pose of  defendant  In  bnyinx  the  surface  of  bis 
land  was  to  enlarge  its  mrnin?  plant  already 
erected  on  adjoioing  land,  plaintiff  ahonld  be 
compelled  to  consent  to  an  abatement  in  the 
purchase  price  necessary  to  obtain  a  quitclaim 
deed  from  another  mimne  company,  to  whom 
he  had  granted  riKbta  wnlcfa  would  be  incon- 


sistent with  the  proposed  ase  of  the  land  by 
defendant 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pur^aaer,  Cent  Dig.  H  860-863;  Dec;  Dig. 

2.  Patubht  (I  80*)— AcnoH— Rbgovest. 

Plaintiff  contracted  to  convey  land  to  de- 
fendant, which  he  knew  it  intended  to  use  to  en- 
large its  mining  plant  situated  on  adjoining: 
land.  Prior  thereto  defendant  had  granted 
rights  in  the  land  to  another  mining  company, 
which  would  interfere  with  defendant's  use  of 
the  land,  and  plaintiff  consented  to  an  abate- 
ment In  the  purchase  price  to  an  amount  neces- 
sary to  acquire  a  qnitclaim  deed  from  the  sec- 
ond mining  company.  Held,  that  where  part 
of  the  sum  abated  was  paid  to  the  attorney 
of  the  second  mining  company  for  his  Influence 
In  obtaining  a  qnitdaim  deed,  it  appearing  that 
defendant  dealt  through  him,  and  did  not  pay 
as  much  for  the  deed  as  It  represented  would 
be  necessary,  the  nmonnt  of  tbe  fee  might  be 
recovered  by  plaintiff  from  whom  the  transac- 
tion was  concealed,  defendant  by  its  misrepre- 
sentations paying  for  serrioe  rendered  to  it 
with  plainoff's  money. 

[Ed.  Note.— For  other  cases,  see  Payment. 
Cent  Dig.  I  282;  De&  Dig.  {  86.*] 

Appeal  fzom  Olrealt  Court,  Pike  County. 

Action  Miles  Oolenian  against  the  ^r- 
rowbone  Coal  ft  Coke  Company.  From  the 
Judgment  defradant  appeals,  and  plalntlir 
cross-appeals.  Affirmed  on  both  appeals. 

3.  3.  Moor^  of  Pikevllle,  for  appellant. 
Robert  L.  Miller,  of  PikevUle,  for  appeUee. 

TURNER,  J.  In  May,  1903,  appellee  was 
the  owner  of  a  certain  tract  of  land  on  Mar- 
rowbone creek  in  Pike  county,  Ky.,  and  at 
tbat  time  conveyed  to  tbe  Northern  Coal  & 
Coke  Company  the  mineral  and  mining  rights 
and  privileges  in  same.  Subsequently  he 
conveyed  the  surface  of  a  portion  of  the 
boundary  to  his  son,  Spurlock  Coleman,  who 
in  turn  conveyed  same  to  kppeUant  Upon 
the  tract  of  land  so  conveyed  by  Spurlock 
Coleman  appellant  erected  Its  mining  plant, 
coal  tipple,  colce  ovens,  and  other  improve- 
ments. Subsequently,  and  In  October,  1910, 
appellant  desiring  to  enlarge  Its  plant,  en- 
tered Into  a  written  contract  with  appeUee 
by  which  appellee  was  to  convey  It  tbe  sur- 
face of  certain  adjoining  lands  In  which  he 
had  previously  sold  the  mining  rights  to  the 
Northern  Coal  ft  Coke  Company,  for  the 
price  of  $6,000.  Upon  Investigaclon  of  the 
title  It  was  ascertained  by  appellant  that 
appeUee  In  his  deed  to  the  Consolidated  Coal 
ft  Coke  Company  had  also  granted  to  that 
company  certain  rights  to  tbe  surface  as  to 
building  and  erecting  mining  plants,  tipples, 
and  coke  ovens,  and  other  Improvements 
thereon,  as  would  be  inconsistent  with  the 
purpose  for  which  appellant  desired  tbe  prop- 
erty. Thereupon  the  agents  of  appellant  told 
appellee  that  he  would  have  to  procure  a 
quitclaim  from  the  Consolidated  Coal  ft  Coke 
Company  before  they  could  carry  out  the 
trade;  but  this  appellee  declined  to  do,  and 
told  them  to  procure  It  themselves.  After 
some  considerable  negotiation  the  agents  of 
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appellant  flnaUy  told  appellee  that  they  could 
procure  the  quitclaim  from  the  Consolidated 
people  by  the  expenditure  of  $1,500,  and  to 
this  he  finally  agreed.  The  manner  In  which 
the  agreement  between  appellant  and  the 
Consolidated  Company  was  reached  was  this : 
They  approached  the  attorney  for  the  Con- 
soli  da  ted  Company  at  Plkevllle,  and  upon 
his  suggestion  they  agreed  with  him  that 
they  wonid  give  him  a  $500  fee  if  be  would 
use  his  Influence  with  the  Consolidated  Coal 
Company  to  procure  a  quitclaim  deed  for 
71,000,  all  of  which  was  unknown  to  appel- 
lee. He  did  procure  a  quitclaim  deed  from 
the  Consolidated  Coal  Company  for  $1,000, 
and  was  paid  the  $500  fee.  The  $1,500  so 
paid  oat  by  .appellant  was  deducted  from  the 
OEiginal  purchase  price  of  $5,000,  and  ap- 
pellee was  paid  the  balance.  Thereafter 
learning  the  facts,  appellee  Instituted  this  ac- 
tlcm  for  the  tvxtfold  purpose  of  recovering 
both  the  $1,000  paid  to  the  Consolidated 
Company  and  the  9500  paid  to  the  attorney. 
The  lower  oonrt  decUned  to  adjudge  appti- 
lee  the  $1,000  paid  to  the  Consolidated  Com- 
pany, bat  did  adjudge  him  entitled  to  recover 
tiie  $600  paid  the  attorney.  From  Uiat  judg- 
ment the  Marrowbone  Company  appeals,  and 
appellee  proaecntes  a  croae-appeaL 

[1]  It  Is  perfectly  clear  from  the  record 
that  appellee  understood  Qiat  tjto  purpose  of 
«n>dlant  In  bnylng  the  sorfhce  of  this  land 
from  lilm  was  to  enlarge  Its  mining  plant, 
which  wu  already  on  the  adjtdnlng  land 
conveyed  to  It  by  ai^eUee's  son,  and  appel- 
lee having  previously  granted  to  the  Con- 
solidated Company  certain  rights  and  priv- 
ileges im  the  Borfitce  of  the  land  which  would 
be  Incondstent  and  mlgU  interfere  with  the 
contemplated  improvements  by  appellant,  it 
waa  equitable  and  jnat  that  the  purchase 
price  should  be  abated  to  the  extent  that  it 
was  necessary  to  perfect  the  title,  in  view  of 
the  purpose  for  which  the  land  was  to  be 
used.  We  are  therefore  of  the  opinion  that, 
Inasmuch  as  appellee  agreed  to  snch  abate- 
ment in  the  pnicbaae  pricob  the  Judgment  of 
the  lower  court  was  proper  aa  to  the  $1,000 
paid  the  Consolidated  Company. 

[2]  But,  the  payment  of  the  $600  fee  pre- 
8»its  a  different  question.  The  attorney  was 
the  regular  attorney  of  the  Consolidated 
Coal  Company,  and  when  approached  by  the 
agents  of  the  Marrowbone  Company  offered 
to  use  his  influence  with  his  own  client  to 
procure  the  quitclaim  if  the  Marrowbone 
Company  would  pay  him  $500.  This  It 
agreed  to  do,  but  nowhere  does  It  appear  in 
the  record  that  appellee  was  informed  of  this 
purpose;  on  the  contrary  he  was  told  that 
it  would  cost  them  $1,500  to  get  this  release, 
and  while  that  was  technically  true,  he,  not 
knowing  of  the  arrangement  with  the  attor- 
ney, was  induced  to  agree  to  an  abatement  of 
$1,800  in  the  purchase  price,  believing  that 
amount  was  being  demanded  by  the  Consoli- 


dated Company,  when  in  truth  and  In  fact 
It  was  only  asking  $1,000.  The  record  Is 
convincing  that  the  transaction  as  to  the 
$500  fee  was  carefully  concealed  from  him 
at  all  stages  of  the  negotiations.  He  was  a 
man  68  years  of  age,  uneducated,  and  with 
little  experience  In  business  matters.  It  is 
not  di£Bcult  to  understand  how  he  was  over- 
reached and  deceived  by  these  shrewd  and 
calculating  business  men  when  they  told  him 
that  It  would  cost  them  $1,500  to  get  the  re- 
lease. It  Is  evident  that  he  understood  them 
to  Tnean  that  the  Consolidated  Company 
would  not  make  it  for  less,  and  it  Is  plain 
that  when  appellant  made  him  pay  this  ex- 
orbitant fee  for  services  rendered  to  It  and 
for  It  he  was  deceived,  overreached,  and  im- 
posed upon.  In  other  w.ords  Coleman,  not 
being  In  po^ession  of  all  the  facts,  agreed, 
without  knowing  it,  to  pay  the  attorn^  a 
$500  fee  Ua  rendering  appellant,  and  not 
himself,  a  aorice.  It  is  Inconceivable  that 
the  manager  of  the  Northern  Coal  A  Coke 
Company,  known  to  be  an  upright  business 
man.  would  not  have  agreed  to  this  until 
the  attorney  was  paid  $500  In  addition  to 
the  $1,000  which  his  own  company  was  will- 
ing to  accept  Plainly  this  old  man  was  im- 
posed upon,  overreached,  and  deceived  to  the 
extent  of  this  attorney's  fee.  It  cannot  be 
for  so  slight  a  service  the  Marrowbone  Com- 
pany would  ever  have  agreed  to  give  the  at- 
torney $500  unless  they  could  make  Coleman 
pay  It  in  the  settlement;  certainly  Coleman 
would  not  have  paid  It  If  he  had  knovm  it 
When  analyzed,  it  was  an  agreement  be- 
tween the  Marrowbone  Company  and  the  a1> 
toraey  of  the  Consolidated  Coat  Company 
that  It  (the  Marrowbone  Company)  would 
give  htm  a  $500  fee  to  be  paid  by  Coleman 
without  his  knowledge,  if  he  (the  attorney) 
would  procure  from  bis  dlent  (the  Consoli- 
dated Company)  a  quitclaim  deed  the  Har^ 
rowbone  Company  desired.  The  elonent  of 
good  folth  In  its  dealings  wlttt  this  old  man 
upon  the  part  of  appellant  la  entirely  lack- 
ing. 

Judgment  affirmed  on  original  and  cross 
appeals. 


LOUISTILLID  &  N.  R.  00.  t.  BTRANQErS 
ADM*X.t 

(Court  of  Appesls  of  Kentucky.   Dee.  16, 
1B13.) 

1.  Mabtbs  aho  SEBTAm  J]  8B*>— InjVBin  to 

SBBVAirr— RAILBOADS— BlCFIATnBS'  LlABIL- 

iTT  Act — IjjFfxct. 

Where  an  employ^  of  a  carrier  U  Injured 
or  killed  while  the  carrier  is  engaged  in  mter- 
■tate  commerce,  the  federal  Employers'  LiaUl- 
ity  Act  (Act  AprU  22,  1008,  c.  148,  36  Stat 
65  [U.  S.  Comp.  St.  Sapp.  Idll,  p.  1322])  su- 
persedes all  state  laws  and  fornishes  the  en- 
tire basis  for  recovery, 

[Ed.  Note. — For  other  esses,  see  Master  and 
Servant,  Gent  Dig.  {  187;  Dec.  Dig.  {  8&*] 
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2.  FusADnie  d  868*)— ALiKBNAsm  Axu- 

OATIOHS. 

Where,  In  an  action  for  death  of  a  car- 
rier's terrant,  the  oetltion  alleged  that,  at  the 
time  of  the  injnry,  inteatate  was  In  defendant's 
service  as  a  braseman  on  a  train  then  being 
operated  on  one  of  defendant's  hl^wajs.  of  in- 
terstate commerce,  and  that  the  cars  and  trains 
were  then  being  need  in  interstate  or  intra- 
state commerce,  that  one  of  the  two  states  of 
facts  was  true,  but  plaintiff  did  not  know 
which,  and  that  her  intestate  was  killed  while 
BO  engaged  as  a  direct  result  of  one  or  more  of 
all  of  the  acts  withoat  fault  on  his  part,  the  pe- 
tition was  not  sustainable  nnder  Civ.  Code 
Prac.  S  113.  subd.  4,  authorizing  alternative  al- 
legations, since  the  rights  and  Uabilities  of  the 
parties  under  the  state  law  and  the  federal 
Employers'  Liabili^  Act  (Act  AprU  22,  1008. 
c.  149.  35  Stat.  66  [U.  S.  Comp.  St  Supp. 
1911.  p.  13221)  were  essentially  different,  and 
hence  defendant  was  entitled  to  compel  plain- 
tilf  to  elect  on  wbi<di  she  would  proceed. 

[Bd.  Note^For  other  case*,  m«  Pleading. 
Gent  DIf.  »  U09-12O9:  Dea  Dig.  1  S88*] 

3.  pLEADiNO  (S  369*)— BLEcrnoN. 

In  negligence  cases,  the  cause  of  action 
which  survives  for  the  physical  and  mental  suf- 
fering between  the  accident  and  death  of  the 
person  injured  cannot  be  joined  with  a  cause 
of  action  given  by  the  Constitution  and  stat- 
ute for  loss  resulting  to  decedent's  estate  from 
the  destruction  of  decedent's  earning  capacity: 
the  plaintiff  being  restricted  to  the  common- 
Uw  caose  of  action  or  the  statutory  cause  and 
mast  elect  which  one  he  will  prosecute. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  119&-1209 ;  Dee.  Dig.  |  869.*] 

4.  Pleading  (8  369*)— Motion  to  Blbot— 

Time. 

Where  plaintiff  sought  to  join  a  cause  of 
action  at  coounon  law  for  death  of  a  railroad 
employe  with  a  cause  of  action  under  the  fed- 
eral Employer^  Uabili^  Act  (Act  AprU  22, 
1908,  c.  149,  35  Stat  65  [D.  S.  Comp.  St.  Supp. 
1911,  p.  1322]),  a  motion  by  defendant  to  re- 
quire plaintiGf  to  elect  whether  she  would  pro- 
ceed under  the  state  law  or  under  the  federal 
atatnte,  made  befm  proceeding  to  trial,  was  in 
time. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S|  119&-1209:   Dec  Dig.  |  869.*] 

6.  Master  and  Sbbvant  (!  187*}— Injttbieb 
TO  Servant— Raiia<}ads—Bbakbican-~As- 
BUUED  Risk. 

While  a  brakeman  assumes  the  risk  from 
such  jerks  as  are  usual  and  ordinarily  incident 
to  the  prudent  operation  of  bis  train,  and  if  in- 
jured or  killed  as  the  result  of  such  a  jerk 
there  can  be  no  recovery,  yet  it  he  is  killed  or 
injured  as  the  result  of  a  jerk  that  is  unusual 
and  unnecessary,  and  so  violent  as  to  show  a 
want  of  ordinal?  care  on  the  part  of  the  train 
operatives,  a  recovery  may  be  nad. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  269,  270,  273,  274,  277, 
278;  Dec  Dig.  S  137.*] 

6.  Masteb  and  Sebvant  (I  286*)— Death  or 
Servant — Untuuai.  Jerk — Nsouobnob — 
Question  eob  Jintr. 

In  an  action  for  death  of  plaintiff's  de- 
cedent by  being  thrown  from  his  train  by  a 
jetk.  whether  ue  jerk  was  nnnaual  and  unnec- 
essary BO  as  to  show  want  of  ordinary  care  on 
the  part  of  the  train'  operatives  Jbeld  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §S  1003:,  1006,  1008,  1010- 
1016,  1017-1033,  1036-1042^  1044,  1046-1050; 
Dec  Dig.  S  286.*] 


7.  Master  and  Servant  (|  86*)— Death  ov 
Servant— Raixboad  ^SHPLOtss— Federai^ 
Ehplotkbs'  Liabilitt  Act. 

In  determining  whether  the  federal  or  state 
law  is  applicable  to.  an  action  for  the  death  of 
a- railroad  employ^,  the  test  is  whether  the  In- 
juries were  sustaJned  while  the  railroad  com- 
pany waa  engaged  and  the  employ^  was  employ- 
ed m  interstate  cMnmerce;  if  so  the  fedem 
statute  appliea^  and  if  not  tlie  tfata  law  is  iq^ 
plicable. 

[Ed.  Note.— For  other  eases,  see  Mastw  and 
Servant,  Gent  Dig.  {  137;  Dec  Dig.  f  86.*] 

&  gohmiecx  a  27*)— injitrxbs  to  servant— 
Railroads— Federal  Ehplotbbs'  Liabiu- 

TT  AOT. 

A  train  on  which  decedent  was  working  as 
a  flagman  at  the  time  of  his  death  consisted  of 
19  cars,  the  majority  of  which  were  brought 
from  points  in  Kentucky  to  R..  in  that 
state;  a  few  having  been  brought  from  Ten- 
nessee. The  conductor  was  directed  to  take 
all  the  cars  to  R..  and  no  one  had  orders 
to  carry  them  any  further.  When  the  cars 
coming  from  Tennessee  reached  R..  It  was 
the  end  of  their  interstate  jonmey,  and  after 
teaching  aueh  destlDatlon  new  ordos  were  i*- 
sued  mtb  reference  to  their  further  destination, 
and  under  these  and  on  their  new  Journey  each 
car  was  destined  to  a  point  within  the  state. 
Held,  that  the  train  after  leaving  B.  was  not 
eng^ed  In  Interstate  Monmerce,  and  hence  an 
action  for  decedent's  death  was  malntainalAe 
only  under  the  state  law  and  not  nnder  the 
federal  Employers'  Liability  Act  (Act  AprU  22, 
1908,  c  149.  85  Stat  65  rtJ.  S.  Comp.  St. 
Supp.  1911,  p.  1322]). 

[Ed.  Note.— For  other  cases,  see  Commerce* 
Cent  Dig.  I  25;  Dec  Dig.  {  27.*] 

9.  Evidence    (I    126*)  — Bklbtanot— Bbb 

Statements  made  by  decedent  that  he  was 
jerked  from  a  train  on  which  he  vnu  emtdoyed, 
within  two  minntea  after  his  injnries  were  r^ 
ceived,  vrere  admlssIUe  aa  iw  geatae. 

[Ed.  Note.— For  other  eas^  sea  Evidence 
Gent  Dig.  U  872-876;  De&Dig.  |  126.*] 

10.  Master  and  Servant  ^  101,  102*)— 
Neqzjobnce— Ordinabt  and  Gross  Mroz;e- 

gence. 

In  an  action  for  death,  plaintiff  may  re- 
cover for  ordinary  negligence,  and  hence  it  Is 
not  necessary  that  he  prove,  or  the  court  re- 
quire the  jury  to  believe,  that  the  negligence 
of  those  in  charge  of  the  train  by  whi*^  intes- 
tate was  killed  was  gross. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  SS  185.  171,  174,  178-184^ 
192;  Dec  Dig.  sTlOl,  102.*] 

Nunn,  3.,  dissenting. 

Ap[>eal  from  Circuit  Court,  L<^d  Oonntj. 

Actlon  by  Claude  Strange's  administratrix 
against  tbe  Louisville  &  Nashville  Railroad 
Company.  Jndgmant  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded. 

Browder  ft  Browder,  of  BnssellviUe,  and 
BenJandiL  D.  Warfleld  anfl  a  H.  MoormBii, 
both  of  Louisville,  for  appellant  &  SL 
Crewdson.  oC  Bnssdlville^  B.  F.  Pioeter,  oC 
Bowling  Orem,  and  BEaeirlgg  ft  HaidzlSK 
of  Frankfort;  tat  awelleau 

GLAT,  a  On  November  22,  1811,  aaodft 
Strange,  an  employe  of  the  LoalsvUle  ft 
Nashville  Railroad  Company,  was  killed. 
His   administratrix   brought   thto  actitm 
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against  the  railroad  company  to  recover  dam- 
ages for  hie  death.  From  a  verdict  and 
Judgment  In  her  favor  for  the  snm  of  $15,- 
000,  the  railroad  company  appeals. 

The  accident  happened  about  5:40  on  the 
morning  of  November  22,  1911.  The  deced- 
ent waa  a  fiagman  or  rear  brakeman  on  a 
freight  train  consisting .  of  an  engine,  a  ca- 
boose, and  19  empty  coal  cars.  These  cars 
were  all  destined  to  certain  coal  mines  situ- 
ated in  the  state  qf  Kentucky  on  the  O.  &  N.  di- 
vision of  the  defendant's  line  of  railway.  The 
train  was  to  begin  Its  Journey  at  BussellvlUe 
and  terminate  Its  Journey  at  Central  City. 
None  of  the  cars  were  destined  for  points  out- 
side of  the  state.  At  the  time  of  the  accident 
the  train  tud  been  made  up  and  was  headed 
north.  All  that  remained  to  be  done  waa 
for  the  conductor  and  engineer  to  register 
ouL  Before  starting  the  train  was  several 
yards  south  of  the  roister  ofBce.  It  then 
tM^an  to  move  slowly  towards  the  office  vrlth 
a  view  of  stopping  there  In  order  to  enable 
the  conductor  and  engineer  to  register  out 
The  caboose  was  a  box  car,  or  ordinary 
frright  car,  temporarily  equipped  as  a  ca- 
boose. It  bad  doors  In  Its  aides  Instead  of  In 
the  rear  and  front  On  the  side  near  the 
center  of  the  car  was  a  step  and  handrail. 
When  last  seen,  decedent  waa  on  the  aide 
step  on  the  left-hand  side.  When  the  engi- 
neer reached  a  point  near  the  register  office, 
the  speed  of  the  txaln  was  reduced.  The 
conductor  left  the  train  and  went  into  the 
register  room.  About  a  minute  later  he  was 
Joined  by  the  engineer. 

The  evidence  for  plaintiff  is  In  substance 
as  xoUows: 

Hal  King,  who  had  worked  as  a  brakeman 
for  the  Louisville  &  Nashville  Railroad  Com- 
pany for  about  2%  years,  and  for  the  lUl- 
nois  Coitral  Railroad  Company  about  2 
months,  and  who  on  the  occasion  of  the  ac- 
cident was  employed  by  the  defendant  says 
that  he  was  at  a  point  in  the  yard  about  90 
yards  from  where  decedent  was  killed.  De- 
cedent was  standing  on  the  side  of  the  ca- 
boose as  It  passed  him.  The  train  was  then 
going  about  four  miles  an  hour.  He  heard  a 
jerk  of  the  cars  and  then  heard  some  one 
halloa.  He  ran  to  the  point  of  the  accident 
and  found  decedent  with  both  I^s  cut  off 
and  his  face  scarred  up.  Decedent  was  lying 
by  the  side  of  the  track.  The  car  had  puUed 
over  him.  This  was  not  over  two  minutes 
after  the  decedent  was  hurt  He  asked  de- 
cedent how  he  got  hurt  and  decedent  said 
he  "was  Jerked  off."  Decedent  was  hurt  on 
the  HopklnsvUle  crossing,  and  the  caboose 
was  about  2  car  lengths  north  of  that  cross- 
ing. It  was  about  14  car  lengths  from  the 
BopklnsvlUe  crossing  to  tbe  Memphis  line 
crossing.  There  is  a  downgrade  from  the 
Hopkinsville  crossing  to  the  Memphis  line 
crossing.  The  Jerk  that  he  heard  was  a  hard 
Jerk.  "From  the  sound  of  these  cars  it  wa6 
a  very  hard  Jerk."  It  was  not  a  usual  or 
customary  jerk;  "fronai  the  aoimd  of  tba  cars 
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it  must  have  been  harder"  than  the  cus- 
tomary Jerk.  He  further  stated  that  brake- 
men  know  when  a  train  stops  and  starts  that 
there  is  going  to  be  some  Jerk.  He  himself 
had  been  Jerked  some.  Never  made  a  trip 
without  some  Jerking.  Did  not  know  that  he 
had  ever  heard  one  harder  than  that 

Phil  Wilson,  a  section  foreman  employed 
by  the  defendant  when  decedent  was  killed, 
testified  that  he  was  down  at  the  shops  on 
the  day  of  the  accident  He  testified  that  be 
heard  the  train  when  It  moved  down.  It 
gave  a  hard  Jerk.  In  a  few  minutes  he 
heard  that  a  man  waa  killed.  Witness  had 
been  working  around  railroads  all  of  his  life, 
and  was  familiar  with  the  noise  of  tralnfe. 
On  being  asked  whether  the  Jerk  of  the  train 
was  a  customary  one  or  not  he  answered, 
"It  was  harder  than  usual."  He  testified 
that  the  noise  of  the  Jerk  came  from  about 
the  Hopkinsville  crossing. 

H.  L.  Ryan,  the  conductor  In  chaise  of  the 
train,  testified  that  he  told  decedent  that  the 
train  would  pull  down  to  the  office  and  get 
orders,  and  directed  the  decedent  to  couple 
the  air  to  the  caboose.  He  then  rode  the 
train  to  a  point  near  the  office.  On  leaving 
the  train  he  went  into  the  office.  The  train 
was  then  flagged  across  the  Memphis  line. 
The  train  pulled  over  the  crossing  while  he 
was  in  the  office.  Shortly  thereafter  the 
eaglneer  came  Into  the  office.  Pretty  soon  a 
man  came  In  and  said  Strange  was  hurt 
When  they  got  to  the  point  where  Strange 
was  hurt,  he  was  on  a  cot  He  only  heard 
one  Jerk  of  the  train.  Witness'  testimony  as 
to  the  character  of  the  Jerk  is  as  follows  : 
"Q.  What  character  of  Jerk  was  that?  A. 
It  was  a  tolerably  hard  Jerk,  but  I  have 
heard  lots  harder,  and  some  not  so  bard; 
but  it  was  a  Jerk  that  is  liable  to  occur  on 
any  freight  train.  Q.  Hard  enough  to  Jerk 
a  man  off?  A.  Very  often  the  ease,  unless 
a  man  is  holding  on.  When  a  man  is  not 
expecting  a  Jerk,  sometimes  a  very  small 
Jerk  will  Jerk  him  off." 

When  decedent  reached  the  office,  he  said, 
"Cap,  they  Jerked  me  off." 

Vernon  Qorham  testified  that  he  had  been 
in  defendant's  employ  for  4^  years.  On  the 
necessity  of  the  Jerk  be  testified  as  follows: 
"Q.  In  your  Judgment,  would  you  regard  it 
careful  and  prudent  railroading  for  the  en- 
gineer to  move  his  engine  down  there  at  the 
rate  of  four  or  five  miles  an  hour,  and  re- 
duce the  speed  of  his  train  as  if  he  was  go- 
ing to  stop,  and  apply  the  steam  and  start 
suddenly  and  Jerk  It?  (Objected  to.)  A.  No, 
sir.  Q.  Would  there  be  danger  In  managing 
the  train  in  that  way?  A.  In  the  first  place, 
he  is  liable  to  hit  another  train  on  the  cross- 
ing. Somebody  else  might  try  the  same 
thing,  and  he  Is  liable  to  Jerk  the  train  in 
two;  or  to  Jerk  some  one  off  like  it  did  hap- 
pen. (Objected  to.)  *  *  *  Q.  In  stopping 
and  starting  freight  trains,  is  there  any  way 
possible  for  the  engineer  to  avoid  the  run- 
ning In  and  nmnlng  out  ot  tbe  slack  of  th6 
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train?  A.  Of  conrse,  he  cannot  avoid  the 
Black  nmnlng  np  In  tbe  train,  bnt  when  he 
goes  to  stop  he  can  stop  easy.  Q.  He  can 
reduce  that  jerk,  but  he  cannot  eliminate  it 
entirely?  A.  No,  sir.  Q.  It  Is  common  ill 
the  operation  of  freight  trains,  more  or  less 
jerking?  A.  Yes,  sir.  Q.  It  can't  be  avoid- 
ed, can  it?  A.  No,  sir;  cant  avoid  some 
jerking." 

It  further  develops  from  the  evidence  of 
the  engineer  that  when  he  got  near  the  office 
the  conductor  Jumped  off  and  went  to  the 
office.  He  then  passed  the  office  and  got  a 
signal  to  go  ahead.  He  gave  the  engine 
steam  and  started  across  the  crossing.  He 
never  felt  any  jerk  at  aU.  A  man  on  the 
engine  cannot  feel  a  jerk  'as  well  as  a  man 
on  the  rear  end.  He  opened  np  the  throttle 
gradually.  As  he  approached  the  Memphis 
line  crossing,  the  slack  ran  In.  When  he 
struck  the  grade  and  opened  op  his  engine, 
the  slack  ran  out  That  causes  the  Jerk.  He 
did  not  open  up  his  throttle  violently  or  un- 
usually. Every  movement  of  the  train  was 
controlled  by  him.  He  shut  the  throttle  off 
himself.  Tbeie  was  no  necessity  for  an  un- 
usnal  jerk. 

Jess  Ramsey,  bead  brakeman,  testified  that 
he  signaled  the  engineer  across  the  Memphis 
line.  He  did  this  in  response  to  a  signal 
from  the  rear  brakeman.  In  going  across 
there  was  no  necessity  for  a  hard  jerk, 
though  it  was  impossible  to  start  a  freight 
train  without  a  snatch.  Norman  Wyatt,  the 
fireman,  testified  that  the  train  bad  almost 
stopped  when  tbe  signal  to  go  over  the  Mem- 
phis line  crossing  was  received.  The  en- 
gineer opened  up  his  throttle  and  moved 
over  the  crossing.  From  whet  the  engineer 
said,  it  was  his  understanding  to  let  the  en- 
gine toll  to  a  certain  point.  When  he  reach- 
ed the  throttle,  It  was  not  entirely  shut  off. 
He  pushed  the  throttle  and  shut  It  off. 

It  Is  Insisted  that  the  court  erred  in  re- 
fusing to  require  plaintiff  to  elect  whether 
she  would  proceed  under  the  state  law  ot 
the  federal  Employers'  Liability  Act 

In  her  petition  plaintiff  made  the  follow- 
ing allegation:  "She  says  further  that  at 
the  time  of  the  Injury  aforesaid  ber  said  in- 
testate was  in  the  service  of  the  defendant 
as  brakeman  upon  its  said  train,  which  was 
then  being  used  and  operated  on  one  of  its 
highways  of  Interstate  commerce,  and  that 
said  cars  and  trains  were  then  being  used 
In  interstate  commerce,  or  were  being  used 
In  intrastate  commerce,  and  that  one  of  the 
two  states  of  facts  Is  true,  and  she  does  not 
know  and  cannot  state  which  is  true,  and 
that  her  said  Intestate  was  killed  while  so 
engaged,  as  the  direct  result  of  one  or  more 
of  all  of  said  acts  of  negligence  combined, 
and  without  fault  on  bis  part" 

Before  proceeding  Into  trial,  defendant 
made  a  motion  to  require  plaintiff  to  elect 
whether  she  would  proceed  under  the  state 
law  or  Federal  Employers'  Liability  Act 
April  2%  1808^  &  148;  89  Stat  65  (U.  S. 


Comp.  St  Snpp.  1911,  ik  1S22).  This  motloifr 
was  overruled.  Thereupon  plaintiff's  evi- 
dence was  heard.  Plaintiff  was  permitted 
to  prove  the  number,  ages,  and  sex  of  her 
children,  and  to  show  that  her  husband  was 
a  man  of  good  moral  character.  At  the  con- 
clusion of  plaintiff's  evidence  the  motion  to- 
elect  was  again  overruled.  Thereupon  de- 
fendant's evidence  was  heard.  At  the  con- 
clusion of  all  the  evidence,  the  court  held 
that  the  case  was  controlled  by  tbe  state  law, 
and  directed  the  Jnry  in  arriving  at  their 
verdict  not  to  take  into  consideration  any  or 
the  evidence  in  regard  to  the  nomber,  ages, 
and  sex  of  the  decedent's  children,  or  in  re- 
gard to  his  moral  character.  The  court  then 
instructed  the  jnry  and  submitted  the  case 
under  the  state  law. 

[1]  Counsel  for  plaintiff  contend  that  the- 
method  of  pleading  adopted  in  their  petition 
Is  authorized  by  subsection  4  of  section  113 
of  the  Civil  Code  of  Practice,  which  pro- 
vides: "But  a  party  may  allege,  alternative- 
ly, the  existence  of  one  or  another  fact,  if 
he  state  that  one  of  them  is  true,  and  that 
he  does  not  know  which  of  them  is  true." 
The  case,  however,  is  not  one  of  mere  al- 
ternative pleading  of  facts,  for  the  sole  pur- 
pose of  pleading  tbe  facts  in  the  alternative 
was  to  invoke  the  application  of  both  the 
state  law  and  the  federal  statute.  It  Is  well 
settled  that  where  the  carrier  is  engaged  ia 
Interstate  commerce  and*  the  employe  is  in- 
jured while  employed  in  interstate  commerce, 
the  federal  statute  supersedes  all  state  laws 
and  covers  the  entire  fleld.  Moodou  v.  New 
7ork,  New  Haven  &  Hartford  R.  Co.,  223 
U.  S.  1.  63-55,  32  Sup.  Ct  169,  56  L.  Ed. 
327,  38  L.  B.  A.  <N,  S.)  44 ;  Missouri,  Kansas 
&  Texas  Ky.  Co.  v.  Wulf,  226  U.  S.  670,  676. 
33  Sup.  Ct  135,  67  L.  Ed.  355;  Michigan 
Central  R.  Co.  v.  Vreeland,  227  U.  S.  S9,  67, 
33  Sup.  Ct  192,  67  L.  Ed.  417. 

[21  Were  the  parties  themselves  and  the 
rights  and  liabilities  of  the  parties  precisely 
the  same  under  both  tbe  state  law  and  the 
federal  statute,  there  would  doubtiess  be  no 
good  reason  for  requiring  an  election;  bat 
such  Is  not  the  case.  Amoi^  the  points  of 
dissimilarity  may  be  mentioned  the  follow- 
ing: 

(1)  Under  the  federal  statute  the  action  is 
vested  in  the  decedent's  personal  represen- 
tative for  the  benefit  of  the  surviving  widow 
or  husband  and  children  of  such  employ^; 
and,  if  none,  then  of  such  employes  parents ; 
and.  If  none,  then  of  the  next  kin  dependent 
upon  such  employ^;  while  In  a  case  arising 
under  the  state  law  tbe  right  of  action  Is 
vested  in  the  personal  representative  for  the 
benefit  of  the  decedent's  estate. 

(2)  Under  the  federal  statute  the  fellow- 
servant  rule  Is  abolished.  Under  the  state 
law  it  Is  still  in  force,  subject  to  certain 
modifications  which  need  not  be  noticed. 

(3)  Under  the  federal  statute  the  employe 
does  not  assume  tbe  risk  of  his  employment 
In  cases  where  the  violation  by  tbe  carrier 
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of  any  statute  enacted  for  tbe  safety  of  the 
employes  contiibates  to  tbe  death  or  injniy 
of  said  employe.  Under  the  state  law  the 
doctrine  of  assnmed  risk  amdles  aiMl  la  nb- 
Ject  to  such  modification. 

(4)  Under  the  federal  statute  the  action 
most  be  brought  within  two  years  from  the 
day  the  cause  of  action  accroed.  Under  the 
state  law  tbe  action  most  be  brought  within 
one  year  from  the  day  tbe  cam  of  action  ac- 
croed. 

iS)  Under  the  federal  statate,  contributory 
negligence  does  not  bar  a  recovery,  but  the 
damages  are  diminished  by  the  Jury  in  pro- 
portion to  the  amount  of  negligence  attri- 
butable to  such  employe.  Furthermore,  an 
employe  is  never  guilty  of  contributory  neg- 
ligence in  cases  where  the  violation  by  tbe 
carrier  of  any  statute  enacted  for  tbe  safety 
of  the  employe  contributed  to  the  death  or 
injury  of  such  employe.  Under  tbe  state  laW, 
contributory  negligence  bars  a  recovery. 

[3]  These  points  of  dissimilarity  make  it 
plain  not  only  that  the  parties  and  their 
rights  and  liabllltlra  are  essentially  different 
□nder  the  two  laws,  but  that  In  many  cases 
there  will  be  a  material  difference  In  the 
pleadings  and  tbe  character  of  the  evidence 
that  may  be  heard.  With  such  essential  dif- 
ferences between  the  two  laws  we  are  unable 
to  perceive  how  a  party  may  properly  pro- 
ceed under  both  at  the  same  time.  In  cases 
of  negligence  causing  death,  we  have  held  In 
a  number  of  instances  that  the  cause  of  ac- 
tion wUcb  survives  for  the  physical  pain  and 
mental  anguish  suffered  during  tbe  period  be- 
tween the  accident  and  death  cannot  be  Join- 
ed with  tbe  cause  of  action  given  by  the  Con- 
stitution and  the  statute  for  the  loss  result- 
ing to  the  decedent's  estate  for  the  destruc- 
tlon  of  bis  earning  capacity,  and  that  tbe 
party  complaining  is  restricted  to  tbe  com- 
mon-law cause  of  action  or  the  statutory 
cause,  and  must  elect  which  one  he  will  pur- 
sue. Connor  v.  Paul,  12  Bush,  146;  Hans- 
ford V.  Payne,  11  Bush,  38S ;  Hackett  v.  Rail- 
road Co.,  95  Ey.  236,  24  S.  W.  871,  16  Ky. 
Law  Rep.  612 ;  U  A  M.  R.  Go.  v.  McElwaln, 
08  Ky.  700.  34  S.  W.  236, 18  Ky.  Law  Rep.  879, 
34  L.  R.  A.  788,  66  Am.  St  Rep.  385;  Thomas 
V.  Uaysvllle  Gas  Co.,  108  Ky.  224,  56  S.  W. 
153,  21  Ky.  Law  Bep.  1680,  63  U  R.  A.  147 ;  O. 
&  N.  R.  Co.  V.  Barclay's  Adm'r,  102  Ky.  16. 
43  8.  W.  177,  19  Ky.  Law  Rep.  997 ;  Louis- 
ville Ry.  Co.  V.  WUl,  66  S.  W.  628,  23  Ky.  Lew 
Rep.  1961 ;  Lewis  v.  Taylor  Coal  Co.,  112  Ey. 
846,  06  a  W.  1044,  28  Ky.  Law  Rep.  2218.  57 
L.  R.  A.  447.  Indeed,  the  precise  question 
here  under  conslderatloQ  was  before  this 
court  in  tbe  case  of  South  Covington  &  C.  St. 
Ry.  Co.  V.  Flnan's  Adm'x,  153  Ky.  840,  155 
H.  W.  742.  There  plaintiff's  cause  of  action 
was  stated  In  three  separate  paragraphs.  In 
the  first  paragraph  plaintiff  based  her  right 
of  recovery  on  the  common  law.  In  the 
second  paragraph  abe  pleaded  that  the  de- 
fendant was  engaged  In  Interstate  commwce 
and  IMT  dacedent  was  Injured  while  unployed 


In  Interstate  commerce,  thus  Invoking  the 
aid  of  the  federal  Bmidoyers*  Liability  Act. 
In  the  third  paragraph  she  rested  her  case  ou 
the  statute  of  the  state  of  Ohio.  Before  an- 
swer defendant  moved  the  court  to  require 
plaintiff  to  elect  which  cause  of  action  she 
would  prosecute.  This  motion  wad  overruled. 
It  was  held  that  tbe  drcuit  court  erred  in 
refusing  to  require  plaintiff  to  elect  under 
which  paragraph  of  tbe  petition  she  would 
prosecute  her  case.  While  tbe  precise  ques- 
tion involved  has  not  been-  passed  on  by  the 
Supreme  Court  of  the  United  States,  its  rul- 
ing on  other  qurattons  of  a  similar  character 
tend,  we  think,  to  sustain  the  views  herein 
announced.  The  decisions  of  that  court 
make  It  reasonably  plain  that  there  can  be  no 
such  thing  as  an  alternative  right  of  action 
under  the  federal  or  state  law;  for  both 
cannot  occupy  the  same  field,  and  if  the  fed- 
eral statute  is  applicable  tbe  stete  law  is  ex- 
cluded by  reason  of  tbe  supremacy  of  tbe 
former  under  our  national  Constitution. 
Thus  in  tbe  case  of  St  Louis,  San  Francisco 
&  Texas  Ry.  Co.  v.  Seale,  229  U.  8.  166,  33 
Sup.  Ct.  6R1.  67  L.  Ed.  1129.  plaintiffs'  petition 
stated  a  case  under  tbe  state  law.  Tbe  de- 
fendant by  its  special  exceptions,  called  at- 
tention to  the  federal  stetute  and  suggested 
that  the  state  statute  did  not  apply.  Plain- 
tiffs, with  the  sanction  of  the  court  stood  by 
their  petition.  It  developed  from  the  evi- 
dence that  tbe  real  case  was  controlled,  not 
by  the  state  statute,  but  by  the  federal  stat 
ute.  It  was  held  that  the  case  i)roved  was 
not  pleaded,  and  that  plaintiffs  were  not 
entitled  to  recover.  In  tbe  case  of  St  Louis, 
Iron  Mountain  ft  Southern  Ry.  Co.  v.  Hester- 
ly,  Adm'r,  228  U.  S.  702,  83  Sup.  Ct  703,  67 
L.  Ed.  lOSi.  it  was  bcM  tbnt  defendant  was 
not  estopped  to  rely  on  tbe  federal  stetute  by 
a  plea  of  contributory  negligence  under  tbe 
state  law  on  the  ground  that  the  right  of 
election  was  in  tbe  plaintiff,  and,  as  he  re- 
lied on  tbe  state  law,  defendant  bad  no 
choice  if  it  was  to  defend  on  facts. 

[4]  In  the  case  under  consideration  the 
motion  to  elect  was  made  in  due  time.  De- 
fendant bad  the  right  to  know  In  advance 
under  which  law  it  would  be  required  to  de- 
fend. The  trial  court  therefore  erred  in 
overruling  defendapt's  motion. 

[S]  Another  error  relied  on  is  the  failure 
of  tbe  trial  court  to  give  a  peremptory  In 
favor  of  defendant  In  this  connection  it  is 
insisted  that  the  evidence  fails  to  show  that 
the  Jerk  which  resulted  In  decedmt's  death 
was  anything  more  than  an  ordinary  or 
usual  Jerk.  It  Is  tbe  rule  that  brakemen  <at 
a  train  assome  the  risks  and  hazards  arls- 
tng  from  such  Jerks  as  are  usually  and  ordi- 
narily incident  to  the  prudent  operation  of 
the  train,  and  if  injured  or  killed  as  a  rranit 
of  such  a  jerk  there  can  be  no  recovery ;  but 
If  killed  or  injured  as  the  result  of  a  ietk 
which  was  unusual  and  unnecessary,  and  so 
violent  as  to  show  a  want  of  ordinary  care  <m 
the  part  of  those  operating  thfr  train,  then 
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a  recovery  may  be  bad.  Omtral  KentD<^ 
Traction  Co.  v.  Smedley,  ISO  Ky.  BBS,  160 

8.  W.  658. 

[C]  As  QO  prectse  mle  can  be  laid  down  for 
determining  the  amount  and  character  of 
evidence  snffldent  to  Jnstlfy  a  recovery,  each 
case  will  have  to  torn  on  Its  own  peculiar 
facts.  In  the  present  case  there  was  evidence 
that  the  decedent  was  Jerked  from  the  train 
BO  violently  that  he  rolled  under  one  of  the 
cars  and  was  killed.  There  Is  evidence  to 
the  effect  that  the  Jerk  was  a  very  hard  one, 
and  harder  than  nauaL  Even  the  conductor, 
who  heard  the  Jerk  while  in  the  register 
office,  says  that  it  was  a  tolerably  hard  Jerk, 
though  he  had  heard  Jerks  harder  than  that 
One  of  the  witnesses  who  was  a  railroad 
man  of  several  years  experience  says  that 
he  did  not  know  that  he  had  ever  heard  a 
harder  Jerk.  Another  witness  says  that  the 
prudent  operation  of  the  train  did  not  re- 
quire a  Jerk  of  that  character  at  that  time. 
Indeed,  the  engineer  himself  says  that  there 
was  no  necessity  for  an  unusual  jerk  at  the 
time  he  opened  the  throttle  and  started 
across  the  Memphis  branch  road.  Taking 
Lato  consideration  the  fact  that  there  was 
evidence  tending  to  show  that  the  prudent 
operation  of  the  train  did  not  require  a  Jerk 
of  an  unnanal  character,  and  that  the  Jerk 
was  not  only  a  very  hard  one,  but  nnnsual  and 
sufflclmtly  violet  to  throw  the  decedent  from 
the  car  and  to  cause  him  to  roll  under  the 
train,  It  Is  apparent  that  the  evidence  here 
is  much  stronger  than  that  in  the  case  of 
L.  &  N.  R.  R.  Oo.  V.  Oreenwell's  Adm'r,  144 
Ky.  796,  1^  S.  W.  934.  and  the  cases  therein 
cited,  and.  In  our  opinion,  was  sufficient  to 
Justify  the  submission  of  the  case  to  the 
Jury.  X.  C.  R.  R.  Co.  v.  Hansbrough's  Adm*r, 
151  Ky.  804,  1S2  8.  W.  963;  L.  &  A.  R.  Co. 
V.  PhllUps'  Adm'r.  151  Ey.  446^  162  S.  W. 
246. 

[7]  In  determining  whether  or  not  the  fed- 
eral or  state  law  is  applicable  to  an  action 
of  this  character,  the  test  is  this:  Were  the 
Injuries  of  the  employe  sustained  while  the 
company  was  engaged  and  the  employe  was 
employed  in  Interstate  commerce?  If  so, 
the  federal  statute  applies ;  If  not,  the  state 
law  is  applicable^  St.  Louis,  San  Francisco 
&  Texas  Ry.  Co.  v.  Scale,  supra ;  Second 
Employers'  Liability  Cases,  223  U.  S.  1,  53, 
32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L.  R.  A. 
(N.  S.)  44 ;  Pederson  v.  Deleware,  Lackawan- 
na &  Western  R,  Ca,  229  U.  8.  146.  83  8ap. 
CL  64S,  67  li.  Ed.  1126. 

[IJ  What  are  the  facts  of  this  case?  The 
train  on  which  decedent  was  working  consist- 
ed of  19  cars.  The  majority  of  those  cars 
were  brought  from  points  in  Kentucky  to 
Russellvill&  A  few  of  the  cars  were  brought 
from  points  In  Tennessee.  The  conductor 
was  directed  to  bring  all  of  the  cars  to  Rus- 
seliviUe.  No  one  had  orders  to  carry  the 
cars  any  further.  When  the  cars  coming 
from  Tennessee  rea<died  RnasellvUle.  It  was 


the  end  of  Qielr  Interstate  Journey.  After 
reaching  their  destination,  new  orders  were 
Issued  with  reference  to  their  destination. 
Under  these  new  orders  and  on  their  new 
Journey,  each  car  In  the  train  was  destined 
to  a  p^t  within  the  state  of  Kentucky.  It 
is  apparent  therefore  that  the  carrier  was 
not  engaged,  nor  was  the  decedent  employed, 
in  Interstate  commerce  at  the  time  of  the 
Injuries  resulting  in  his  death.  It  follows 
therefore  that  the  trial  court  properly  hdd 
that  the  case  was  one  arising  nnder  the  state 
law,  and  not  nnder  the  federal  statute. 

[I]  The  statements  of  the  decedent  to  the 
effect  that  he  was  Jerked  from  the  train  were 
made  within  two  minutes  after  his  Injuries 
were  received,  and  were  thertfore  admissible 
as  a  part  of  the  res  gestae.  C,  N.  O.  &  T. 
P.  Ry.  Go.  V.  Evans,  129  Ky.  162,  110  8.  W. 
844,  33  Ky.  Law  Rep.  696. 

The  instructions  given  by  the  trial  court 
are  not  subject  to  complaint  They  are  sub- 
stantially the  same  as  those  directed  to  be 
given  in  the  case  of  C,  N.  O.  ft  T.  P.  Ry.  Go. 
V.  Evens,  129  Ky.  152,  110  S.  W.  844,  33  Ky. 
Law  Rep.  696.  Indeed,  this  is  conceded  by 
counsel  for  defendant ;  but  it  is  insisted  that 
they  should  not  have  been  given  because  the 
evidence  was  insufficient  to  take  the  case  to 
the  Juiy,  a  contention  which  we  have  hereto- 
fore considered  and  decided  adversely  to  d^ 
fendant 

[10]  Being  a  death  case,  it  was  not  neces- 
sary for  plaintiff  to  show,  or  for  the  court  to 
require  the  Jury  to  believe,  that  the  negli- 
gence of  those  in  charge  of  the  engine  was 
gross.  In  such  a  case  a  recovery  may  be 
had  for  ordinary  negligence.  C,  N.  O.  &  T. 
P.  Ry.  Oo.  V.  Cook,  113  Ky.  161,  67  a  W.  383, 
23  Ky.  Law  Rep.  2410;  I.  C.  R.  R.  Co.  r. 
Coleman,  60  8.  W.  13,  22  Ky.  Law  Rep.  878 ; 
Llnck  V.  L.  ft  N.  R  R.  Co.,  107  Ky.  370,  54 
S.  W.  184,  21  Ky.  Law  Rep.  1007;  Clarke 
V.  L.  ft  N.  R.  R.  Co..  101  Ky.  34,  39  S.  W. 
840,  18  Ky.  Law  Rep.  1082.  36  L.  R.  A.  123; 
L.  ft  N.  R,  R.  Co.  V.  Brown,  127  Ky.  732, 
106  8.  W.  795,  32  Ky.  Law  Rep.  552,  18  U 
B.  A.  (N.  8.)  1135. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  oiuuiBtent  witb  this  oidnion. 

NUNN,  J.  (dissenting).  In  deciding  to 
reverse  this  case,  the  oth^  members  of  the 
court  have  reached  the  conclusion  that  sec- 
tion 118  of  the  Code,  permitting  alternative 
pleading,  is  not  applicable.  My  view  of  this 
matter  Is  so  very  different  that  I  feel  con- 
strained to  dissent  from  their  opinion.  The 
effect  of  this  ruling  of  the  court,  in  my  Judg- 
ment, will  lead  to  endless  confusion,  If  not 
disaster,  to  many  deawlng  Utl^nts,  and 
the  facts  here  bring  finrdbly  to  mind  this 
danger. 

It  was  an  Interstate  train  until  it  reached 
Russellville,  and  there  a  train  order  from 
the  dispatcher  was  handed  to  the  conductor 
and  engineer  in  ^utxga.  By  virtoe  of  this 
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order,  tlie  train,  coiiBtatiiie  of  tbe  same  can, 
engine,  and  crew,  on  the  same  roadbed 
which  was  an  interstate  highway,  became 
an  intrastate  train.  The  delivery  of  the 
train  order  and  the  accident  occurred  at  the 
same  station,  and  practically  at  the  same 
time.  It  was  a  telegraphic  order,  and  from 
its  very  nature  a  secret  one.  Only  the  rail- 
road company  and  its  officers  in  charge  of 
the  train  knew,  or  could  know,  of  this  or- 
der that  worked  anch  a  sudden  transition 
In  the  character  of  the  train. 

It  has  been  adjudged  that  it  is  not  dlffl- 
colt  to  determine  wbetber  the  business  of 
the  carxier  Is  Intrastate  or  interstate'  com- 
mnce.  Conceding  the  accuracy  of  that 
Judgment,  it  certainly  assumes  a  full  knowl- 
edge of  all  the  facts,  and  no  judge  of  dis- 
cretion would  undertake  to  decide  the  Ques- 
tion nntll  all  the  proof  be  in.  in  advance 
of  the  trial,  and  in  a  great  mimber  of  cases, 
none  hnt  the  railroad  cmnpany  could  or  did 
know  what  character  of  commerce  a  train 
ia  engaged  in.  If  one  does  not  know  all  the 
facta;  there  Is  at  least  an  even  chance  that 
be  will  make  the  fatal  mlBtake  of  baaing 
his  action  upon  fftcta  witUn  the  pnxriew  of 
the  federal  tow,  only  to  discover,  attet  9a- 
hape  a  year's  litigation,  that  the  state  law 
alone  is  applicable,  a  wnunilt  result^  and 
a  plea  of  limitations  Interpoaed  aa  a  bar  to 
any  farther  effort  to  recovery. 

While  sntoectkm  4  of  section  118  of  the 
GSvll  Gode  was  enacted  long  before  the  fed- 
eral Employers'  liability  Act,  and  not  in 
oontemi^allon  of  tt,  yet  its  purpose  was  to 
meet  Jnat  sneh  conditions,  and  it  has  served 
that  purpose  for  a  great  many  years.  I  can 
see  no  good  reason  for  taking  tt  out  of  bbtt- 
Ice  now.  Trains  of  common  carriers  are 
oigaged  In  Interstate  or  intrastate  com- 
merce, one  or  the  other,  and  an  essential 
fiict  for  reeov^  in  actions  of  this  nature 
Is  what  kind  of  commerce  the  train  was  en- 
gaged In;  for,  as  correctly  stated  In  the 
opinion  of  the  oonrt,  if  Interstate  commerce, 
the  federal  law  only  applies,  and  the  state 
law  alone  Is  avpllcable  If  it  Is  intrastate 
commero&  That.  &ct— that  is,  (he  kind  of 
commerce  in  whl^  it  Is  engaged— like  many 
other  fbcts  In  all  forms  of  actions,  Is  pe- 
coUarly  within  the  knowledge  of  the  ad- 
verse party.  Bven  nnd^  the  common  law, 
•ad  ind^teodent  of  our  Code,  where  the 
fftcts  to  be  alleged  are  pecnUarly  known,  or 
presomed  to  be  known  to  the  onHMlte  puty, 
leas  certainty  and  particularity  are  requir- 
ed of  the  ptaider  than  In  ordinary  cases.  6 
"StDcy.  Fid.  &  Pr.  271.  But  the  Gode  of  Prae- 
tloe,  by  the  secticm  'referred  to,  goea  farther 
than  this*  and  spedflcaUy  coutora  npon 
Claimants  the  right  to  plead  alternatively 
that  the  one  or  the  other  fact  Is  true,  If  he 
does  not  know  which.  Tbe  reason  for  this 
role  of  the  Code  is  the  same  uponi  which 
the  above-named  practice  at  common  law  is 
founded.  The  adverse  party  knows  which 
tKt  Is  tme;  and  no  rl^t  of  hta  Is  pnjndlc- 


ed  by  the  Code  provision  permitting  tbe  al- 
ternative statement  And  knowing  which 
fact  is  true,  he  should  disclose  it,  and  not 
seek  to  make  the  other  party  elect  Anal- 
ogous is  the  reQuirement  upon  defendant 
when  be  seeks  to  have  return  of  summons 
quashed  because  of  mistake  in  the  name  of 
party  defendant,  or  npon  his  special  demur- 
rer for  defect  of  parties,  he  is  required  to 
disclose  the  real  name  of  the  deftedant,  or 
parties  in  interest 

To  me  the  Code  provision  ia  too  plain 
for  misunderstanding.  A  party  may—not  in 
some  cases  merely,  nor  except  in  the  case 
of  a  railroad  company,  bnt  may  in  all  cas- 
es—against any  parb^  all^  alternatively 
the  existence  of  one  or  the  other  fact,  if  be 
state  that  he  does  not  know  which  of  them 
Is  true.  The  plaintiff  did  exactiy  that  In 
this  case,  and  nothing  more.  Tbe  Code  per- 
mits it,  and  that  ought  to  be  sufficient  She 
does  not  plead  a  legal  conclusion,  or  say 
that  this  law  or  that  is  applicable,  but  she 
pleads  altCTnattT^  the  fact  that  the  train 
was  ^ther  caagaged  In  interstate  or  Intra- 
state commerce^  and  she  does  not  know 
which.  It  is  no  answer  to  say  that  her  purr 
pose  was  to  invoke  the  application  of  both 
tbe  state  and  federal  statutes.  Both  were 
enacted  for  tbe  braeflt  of  litigants,  and  she 
had  a  rU^t  to  invoke  the  aid  of  tither  if 
the  factff  should  come  within  tbe  purview  of 
their  provisions.  She  was  not  rtaimfng  un- 
der both  laws,  but  nnder  that  law  whidi 
one  fact  would  make  antUeable  to  her  case, 
and  that  one  fact  she  did  not,  and  could  not, 
know,  but  which  was  within  the  knowledge 
of  the  railroad  company. 

Neither  can  It  be  said  that  there  was  a 
mlajolnder,  or  that  she  was  attempting  to 
Join  two  causes  of  action.  She  bad  but  the 
one  grievance;  and  a  Mngle  cause  of  action 
against  one  party  for  the  same  negligent 
acts.  If  the  neglUent  acts  be  proven,  the 
defendant  la  liable  nnder  either  the  state  or 
federal  law. 

Neither  should  her  right  to  plead  alterim- 
tively  be  denied  saying  that  nnder  the 
two  laws  there  is  a  difference  in  the  parties 
fw  whose  benefit  a  recovery  may  be  had, 
or  that  the  rights  and  Uabillties  of  the  Uti- 
gants  are  different,  and  fbr  that  reason  there 
would  be  confusion  In  pleadings,  and  in  tbe 
introduction  of  evidence.  There  would  be 
more  force  in  this  argument  If  we  were  per- 
mitted to  repeal  the  Code  provision.  SUuse 
that  is  out  of  our  province,  and,  as  I  view 
it,  the  Code  plainly  authorizes  it,  an  objec* 
tion  to  the  Code  of  the  confoalon  arising 
from  it  should  be  addressed  to  the  Legis- 
lature, wbldi  alone  has  power  to  repeal  or 
modl^  it  Horeovu,  the  defraidant  can 
save  Itself  and  the  court  from  any  posrtble 
contudon  by  dlscloBtng  the  fticts  bearing  up- 
on tbe  question.  Ttu  only  difference  in  proof 
required  under  the  two  laws  is  the  matter 
€t  heirs  at  law  of  decedent  and  their  de- 
pendency.  The  court  by  hearing  proof  up- 
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on  tUa  point  at  th«  dose  of  the  testimony 
may  preserre  every  rlgbt  of  both  parties 
wltbont  any  possible  detriment  to  either. 

It  Is  true  the  United  States  Supreme 
Court,  in  the  case  of  St  L.,  8.  F.  &  T.  Rj. 
Go.  V.  Seale,  229  U.  S.  156,  S3  Snp.  Ct  651, 
57  L.  Bd.  1129,  has  held  that  there  can  be  no 
altematlTe  light  of  action  under  the  state 
or  federal  law  because  the  federal  law  snp- 
ersedes  the  state  law  If  the  injury  arises 
from  Interstate  commratA.  For  that  rea- 
son the  party  cannot  dioose  at  his  ideasnre 
under  which  law  he  will  proceed  since  the 
facts  must  choose,  or  determine  for  him. 
But  It  is  one  thing  to  plead  and  rely  alter- 
natively  on  the  state  and  federal  statutes, 
and  quite  another  thing  to  plead  altematlTe- 
ly  the  existence  of  one  or  another  fact  when 
he  is  entitled  to  recover  If  ^ther  tatt  ex- 
ists. 

Moreover,  I  fall  to  see  In  what  way  the  ap- 
pellant was  prejudiced  by  the  oourt^s  fail- 
ure to  requira  an  Section.  In  view  of  the 
fact  Uiat  the  train  camdng  the  death  was 
engaged  in  Intrastate  commerce,  the  only 
superfluous  or  hurtful  evidence  admitted  was 
as  to  the  lidxBtate's  hdrs  at  law,  and  their 
dependency  upon  him.  When  the  character 

tiie  train  was  ascertained,  the  court  oral- 
ly admonished  the  jury  that  tiiey  should  not 
give  any  conslderatlaD  .to  that  evidmce, 
end  again  in  its  written  InatmctionB  r^ter- 
ated  that  statement  We  are  disposed  to 
attribute  to  a  jury  Solomon-llke  wisdom  In 
questions  of  fact  On  a  matter  of  excluded 
testimony,  why  tiiould  we  regard  than  as 
controlled  and  influenced  by  child-like  im- 
pressions? We  must  assume  that  they  are 
men  of  intell^ence  and  probity  snflldent  to 
feel  themselves  bound  by  oath  to  observe 
the  law  of  the  case  as  given  to  them  by 
the  court,  and  therefore  I  am  forced  to  the 
conviction  that  they  did  disregard  the  evi- 
dence above  referred  to. 

The  necessity  of  dissenting  from  my  As- 
sociates of  the  court  is  not  only  unpleasant, 
but  embarraaedng.  For  their  ability  and 
Oistr  honesty  of  oi^nion  and  sincerity  of 
purpose  I  have  the  utmost  respect  It  may 
seem  a  light  thing  to  dissent,  because  one 
thereby  in  a  measure  escapes  responsibtllty 
for  the  effect  of  the  iq^on;  but,  because 
of  my  respect  for  tlie  other  manbers  of  the 
court,  it  is  to  me  a  most  serloua  undertak- 
ing. But  notwithstanding  these  otmsiderar 
tiona,  I  cannot  refrain  from  giving  eq)res- 
sion  to  my  <n)inion  upon  this  question. 


CINCINNATI,  N.  O.  &  T.  P.  KY.  00.  v. 

aOLDSTON. 
(Court  of  Appeals  of  Kentucky.  Dec  12.  1918.) 

1.  MaBIXB  and  SBBVAHT  (I  266*)— AOTZONft— 

Federal  Emplotbbs'  Liabiutt  Act— Bdb- 
DiK  or  Pbovxko  NnouauTCB. 

An  employ^,  suing  under  the  federal  Em- 
pk>yen*  Liability  Act  (Act  April  22,  1908,  c 


149,  85  Stat  65  [U.  S.  Oomp.  St  Sttpp.  1911, 
p.  1322])  for  personal  lujariea,  has  the  burden 
of  showing  that  defendant's  employes  were 
guilty  of  negligence  causing  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-908,  855;  Dec  XHg. 
I  266.*] 

2.  Master  and  Sbbvant  (i  291*)— iNnmiss — 

iNSTftUCnONS— CONFOBIOTT  TO  ISSUES. 
Where  the  Degligence  in  issue  In  a  railroad 
conductor's  action  for  injuries  while  boarding 
a  train  was  the  defective  condition  of  the  ca- 
boose step  and  the  sudden  jerking  of  the  train 
throwing  him  under  the  wheels,  an  instruction 
that  if  the  engineer,  while  part  ot  the  train 
was  Still  on  the  tide  track,  negligently  or  wlth- 
oDt  a  signal  caused  the  train  to  go  forward 
wlti)  the  purpose  of  leaving  the  yards  with  a 
quifik  and  violent  movement,  and  thereby  caused 
plaintiff  to  be  thrown  from  the  step,  the  jury 
should  find  for  plaintiff,  was  erroupous,  beine 
based  Id  part  upon  negligence  by  the  engineer 
Id  starting  before  be  received  a  signal,  when 
that  was  oot  in  issue. 

[Bd.  Note.— For  other  case%  see  Blaster  and 
Servant  Cent  XHg.  ||  ll^  llS4,  118ft-1146 ; 
Dec  Dig.  I  291.*1 


S.  Mastbb  and  Skbvant  (S  293*)— Tnjttbi 
iNffrBUcnoNs— UnNBCESSABT  Jebkino. 
Instructions    In    a    railroad  conductor's 
action  for  injuries  by  being  jerked  from  the 
caboose  st^  by  the  sudden  Jerking  of  the  train, 
should  have  used  the  terms  "violent  unususl, 
and  annecessary,"  in  characterizing  the  Jerk, 
instead  of  "quick,  violent  sudden,  and  unosuaL* 
[Ed.  Note.~For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1148-1156,  1158-1160; 
Dec.  DUE.  i  208.*] 

4.  Masteb  and  Skbvaht  (I  208*>— iNsnno- 
TioNs— Misleading  Ihstbuctxojvs— Bspbiz- 
TioN  or  Issues. 

Where,  in  an  action  for  injury  to  a  railroad 
conductor  by  being  Jerked  from  the  caboose 
step  because  of  a  sudden  jerk  of  the  train  or  a 
defective  step,  the  court  submitted  In  one  in- 
struction the  L»8ue  of  the  sudden  jerk,  it  was 
confusing  to  again  submit  the  same  questim 
in  a  second  instruction  which  also  sutuaitted  the 
question  of  a  defective  step. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant  Cept  Dig.  H  1148-il66,  115&-lie0; 
Dec  Dig.  I  '293.*] 

5.  Masteb  and  Sebvant  (|  203*)— Assuhed 
Risk— Natube  of  Defense. 

The  defenses  of  contributory  negligence 
and  assumed  risk  are  distinct  the-  doctrine  of 
assumed  risk  resting  upon  an  agreement  by 
the  servant  that  the  master  shall  not  be  liable 
for  an  bijury  ordinarily  Incident  to  the  service^ 
or  arising  fiwn  a  known  and  obvious  danger. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant.  Cent  Dig.  H  SSS-MS;  Dec.  Dig.  | 

6.  Masteb  and  Sbbvavt  (H  206^  33.7,  226*)— 
AssuuKO  Bisk. 

An  employs  assumes  all  of  the  ordinary 
risks  incident  to  his  employment  as  well  as 
those  of  which  be  may  know  in-  the  exercise  of 
ordinary  care,  but  he  does  not  assume  risks 
created  by  toe  master's  negligence,  or  latent 
risks. 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant,  Cent  Dig.  HSSO,  674-600^  600-667; 

Dec  Dig.  H  aoer  ssJb.*]^^ 

7.  Mastbb  and  Sebvant  (}  288*)— Ivjuxms— 
JuBT  Question- AssuuBD  Buk. 

Bvldenoe,  In  an  action  for  tnjarlas  to  a 
railroad  conductor  by  being  jerked  from  tiie 
caboose  step  by  a  sudden  jerUng  of  Che  train, 
kM  to  malce  it  a  jury  question  whether  the  ietk 
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was  only  the  ordinary  moremcnt  erf  the  train, 
the  risk  of  Injary  from  which  plaintiff  aBsumed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dlf.  H  1068-1068;  Dea  Dig. 

f  28a«i 

&  Mastkb  and  Sbbvant  (I  296*)— iHIUEMa- 

ISSTTES— ASSUHXD  RISE. 

Where  there  was  more  evidence,  In  an  ac- 
tion for  injories  to  a  railroad  conductor  by 
being  jerked  from  a  caboose  step,  that  the  Jerk 
was  only  an  inrdinan  movement  of  the  train, 
than  that  it  was  violent  and  unnecessary,  the 
coart  sbonld  have  instructed  upon  the  qnestion 
of  assumed  rislc. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Gent.  Dig.  H  1168-U7B;  Dec.  Dig.  | 
295.*] 

Appeal  from  Otrcnit  Gonrt,  Bi^le  Gou]it7> 
Action  bj  L.  S.  GoldstoQ  against  tbe  Gin- 
cbmatt  Neir  Oxleans  ft  Texas  Padflc  Bait 
way  Company.  From  a  jndgmont  tor  plain- 
tut,  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Charles  H.  Bodes  and  Nelson  D.  Bodes, 
both  of  Daavllle,  and  John  Galvln,  of  Cin- 
cinnati. Ohio,  tat  appellant.  Robert  Haid- 
Inft  John  W.  BawUnt^  and  Bmmet  Pniyear, 
aU  of  Danvlll^  for  appedleew 


MILLER,  J.  The  appellee,  Ooldston,  was 
injured  on  August  10,  1811,  while  In  the 
service  of  the  appelant  as  the  condnctor  of 
a  freight  train.  The  train,  consisting  of  33 
cars,  was  standing  on  the  side  track  No.  3 
in  tbe  yards  of  the  appellant  in  Danville, 
about  5  o'clo<^  In  the  afternoon  ready  to  de- 
part upon  its  trip  to  Oakdale,  Tenn.  The  en- 
gine was  within  about  one  car  length  of  the 
switch  which  connects  tbe  side  tra<&  with 
tbe  "lead"  track,  which  leads  into  sev^l 
parallel  side  tracks  west  <tf  the  south-bound 
■main  track.  From  tbe  point  where  side  track 
No.  3  entered  the  "lead"  track,  to  the  iwint 
where  tbe  "lead"  track  Joins  the  south-bound 
track,  is  a  distance  of  about  ten  car  lengths. 
Tbe  cal)ooee,  which  was  on  tbe  rear  end  of 
tbe  train,  was  a  box  car  caboose,  made  from 
what  was  originally  an  ordinary  box  car. 
.  Tbe  caboose  bad  a  door  at  each  end,  and  also 
a  door  in  tbe  middle  of  each  of  its  sides; 
and  under  these  side  doors  there  was  a  step 
of  wood  and  Iron  eight  or  ten  inches  broad, 
and  at>out  six  feet  long,  while  there  was  at- 
tached to  the  caboose,  on  each  side  of  tbe 
two  doors,  an  Iron  rod  known  as  a  "grab- 
iron."  The  Bt^  and  grablrons  were  for  tbe 
use  of  tbe  trainmen  In  boarding  tbe  caiKtose. 
Tbe  train  crew  condsted  of  Goldston,  con- 
ductor; Nichols,  engineer;  Palmer,  fireman; 
«nd  Litton  and  Singleton,  bead  brakeman 
and  rear  brakeman,  respectlTely.  A  few 
minutes  before  the  train  started,  Nichols,  tbe 
-engineer,  climbed  down  from  bis  engine  cab 
and  walked  ba6k  along  tbe  east  aide  of  tbe 
train  a  few  car  lengths,  wbere  be  met  Oold- 
•ton,  who  gave  Nichols  the  train  orders  and 
tiearance  card,  and  saying  that  he  would 


catch  the  caboose.  Nichols  testified  that  Gold- 
ston also  said  be  was  ready  to  start;  but 
Goldston  denied  this.  Nichols  Immediately 
walked  back  to  bis  engine,  mounted  it,  wait- 
ed a  few  moments,  and  then  gave  two  short 
blasts  of  the  whistle,  and  began  to  slowly 
move  tbe  train  out  of  tbe  side  tra<^  Gold- 
ston says  be  was  about  twelve  or  fifteen  car 
lengths  from  the  caboose  when  the  train  be- 
gan to  move;  tbat  he  walked  ba<^  toward 
tbe  caboose,  and  wboi  he  met  it  tbe  train 
was  moTlng  lit  tbe  rate  of  about  six  miles 
an  hour ;  tbat  be  took  firm  bold  of  tbe  two 
grablrons  beside  tbe  eastern  door  of  the  ca- 
boose, and  planted  both  feet  firmly  on  tbe 
footboard  'below  tbe  door  sill ;  tbat  be  bad 
rlddm  in  that  position  tor  about  80  seconds, 
when  tile  caboose  gare  a  Innge  forward,  and 
tbe  step  gave  way  with  him,  throwing  him 
off  tbe  caboose  and  under  the  vrtieels,  whidi 
ran  orer  his  rlgl^t  leg,  cmsiilng  it  in  such  a 
manner  that  amputation  was  necessary.  The 
caboose  carried  SUrers,  an  engineer  upon  ap- 
pellant's road,  Prestxm  and  Hammer,  swltdi- 
men  In  amitilant^s  servke,  who  were  on  th^ 
way  to  othOT  points  on  tiie  road,  and  rear 
brakeman  Sin^ton.  Preston  and  Hammer 
had  boarded  tbe  cabooee  Iqr  the  step  and 
door  on  its  west  aide,  while  Singleton  bad 
used  tbe  step  on  the  east  side. 

Singleton,  who  was  standing  in  the  door- 
way of  the  caboose  watching  Goldston  while 
the  caboose  was  approaching  blm,  says  Gold- 
ston attonpted  to  board  the  caboose;  that 
be  readied  for  the  grablrons  with  his  bands 
— may  have  touched  them,  but  did  not  get  a 
solid  hold — and  Just  then  the  caboose  gave 
the  jerk  which  usually  results  from  taking 
up  the  slack  in  a  freight  train;  that  Oold- 
ston's  feet  were  not  planted  on  tbe  foot- 
board, though  they  may  have  touched  It  in 
his  attempt  to  get  on  the  moving  caboose; 
and  tbat  be  fell  on  bis  left  side.  The  other 
three  men  who  were  sitting  In  the  caboose 
testified.  In  substance,  tbat  they  were  in  po- 
sitions to  see  the  east  door  of  the  caboose, 
but  that  they  did  not  see  Goldston  standing 
on  tbe  step  In  front  of  the  door;  and  they 
further  stated  tbat  tbe  Jerk  of  the  train  was 
the  usual  and  ordinary  Jerk  Bimllar  to  tbat 
experienced  by  them  every  day  on  a  railroad 
train. 

Nichols,  the  engineer,  says  that,  after  be 
had  given  two  short  blasts  of  tbe  whistle,  be 
opened  tbe  throttle  of  the  engine  from  one- 
sixteenth  to  one-elgbth  of  an  inch,  which 
caused  tbe  train  to  gradually  move  out  from 
the  sidetrack  onto  the  "lead"  track,  and  that, 
after  he  liad  proceeded  about  four  car 
lengths,  he  shut  off  tbe  steam  by  closing  tbe 
throttle.  Tbe  track  was  slightly  downgrade, 
and  the  train  rolled  at  tbe  rate  of  about  six 
miles  an  hour  throogh  tbe  "lead"  track  and 
out  onto  tbe  soutb-bonnd  main  track.  The 
engine  being  heavlw  than  any  freight  car,  it 
did  not  roll  as  fast  as  tbe  freight  cars,  and 
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th^  CDBaeqneDfl7  pressed  forward,  bunching 
the  sla(^  In  the  ooaplers  forward  toward  the 
engine.  When  the  engine  had  proceeded 
about  four  car  lengths  on  the  main  line,  the 
engineer  again  opened  the  throttle  from  one- 
sixteenth  to  one-^hth  of  an  Inch,  which 
caused  the  engine  to  go  forward  a  Uttle  more 
rapidly  than  it  had  been  proceeding,  and 
necessarily  pulled  tiie  slack  out  of  the  train 
which  had  been  bunched  forward,  and  caus- 
ed the  cars  to  successlTely  Jerk  forward  one 
after  the  other.  It  was  this  }erk  that  the 
caboose  received  when  Goldston  was  Injured, 
and  about  which  Goldston  and  the  men  In 
the  caboose  testified,  as  above  recited. 

Ai^eliant's  rule  119  provided  that  a  train 
must  not  start  without  ft  signal  from  the 
conductor,- and  Ooldston  tesUfled  that  Mchola 
started  tlie  train  without  a  signal; ,  and, 
further,  that  It  was  Nichols'  dntr.  after  the 
entire  trabi  had  passed  timmgh  the  switCih 
and  onto  the  main  track,  not  to  proceed 
upon  the  JoumcT^  to  (Hifcitele  until  be  had 
received  a  edgnal  to  do  so,  from  Goldston. 
Usually,  the  train  vould  be  reQuired  to  atop 
after  It  bad  reached  the  main  tnufk  In  order 
fer  the  rear  brakeman  to  close  the  switch 
and  board  bis  train;  but  oecaslonatlr  some 
other  employft  would  close  the  switch,  and, 
upon  the  signal  being  given,  the  engineer 
would  proceed  upon  bta  Journey  without 
bringing  bis  train  to  a  full  stop.  In  tbla 
instance  Nldiols  says  that,  when  the  engine 
had  gone  about  four  car  lengths  upon  the 
main  track,  he  received  the  "high-ball"  sig- 
nal from  Utton,  which  meant  that  the  train 
could  proceed  without  stopping;  and  that 
he  then  opened  the  throttle  slowly,  as  above 
stated,  pulling  the  slack  out  of  the  train, 
and  causing  the  Jerk  complained  of.  Litton 
denies  that  he  gave  Nichols  the  "high-ball" 
signal,  although  both  Nichols  and  Palmer,  the 
fireman,  says  be  gave  It  The  acts  of  negli- 
gence, however,  upon  whlcb  appellee  relied, 
were  the  defective  step  and  the  alleged  vio- 
lent, unusual,  and  unnecessary  Jerk  of  the 
train  after  the  engine  had  gotten  out  on  the 
main  track. 

[1]  The  action  was  brought  under  the 
federal  Employers*  Liability  Act,  and  under 
that  act  It  is  necessary  for  the  plaintiff  to 
show  that  the  employes  of  the  defendant 
were  guilty  of  negligence  which  caused  the 
Injury  complained  of.  Helm  v.  G.^  N.  O.  & 
T.  P.  By.  Co.,  160  S.  W.  945.  As  acts  of 
negligence  upon  the  part  of  the  appellant, 
the  petition  alleged  the  defective  coudltlon 
of  the  step  on  the  caboose,  and  the  sudden 
and  unusual  Jerk  of  the  train  which  threw 
him  under  the  wheels  of  the  caboose.  The 
answer  Joined  issues  upon  these  all^tlons, 
and  relied  affirmatively  upon  the  contribu- 
tory negligence  of  Goldston,  and  bis  assump- 
tion of  the  risk,  In  bar  of  a  recovery.  Gold- 
ston recovered  a  verdict  and  Judgment  for 
91»,000,  and  the  company  appeals. 

First,  it  is  iuEdsted  that  the  first  and  sec- 


ond instructiona  were  erroneoaa.  They  read 
as  follows:  **(1>  If  yon  believe  from  the 
evidence  that  the  defoidant  company's  en- 
gineer In  charge  of  Oie  freight  train,  while 
any  i>ortlon  of  It  was  on  the  side  track  in 
the  yards,  and  before  all  of  said  train  bad 
come  onto  the  main  track,  n^Ugently,  or 
without  rec^vlng  a  signal  from  the  con- 
ductor or  brakeman  Litton  to  do  so,  caused 
said  train  to  go  forward  with  the  purpose 
and  intention  of  leaving  ^e  yards  on  Ita 
route  to  Oakdale,  with  a  quick  and  Tio1«it 
and  sudden  and  unusual  movement,  and  there- 
by caused  the  plaintiff  to  be  thrown  from  the 
footboard  a£  the  caboose  and  Injured  liia 
leg,  you  will  find  for  0ie  plalntllC  under 
this  Instmctton,  and  If  yon  do  not  to  be- 
lieve txom  the  evidence,  yon  will  find  for  the 
defendant  under  tUm  inatructlon.  09  If  yon 
bdiere  tnm  tbe  evidence  that  the  defend- 
ant company's  footboard  on  ita  caboose  was 
ill  a  loose,  or  defectlveh  and  unsafe  condltton, 
and  tbe  plaintllE  did  not  km»w,  or  by  the 
use  of  ordinary  care  could  not  have  known, 
of  anch  oondltiou,  and  the  defendaDt  com- 
pany knew,  or  by  tlie  use  of  ordinary  care 
could  have  known,  of  said  condition,  and 
yon  further  bdleve  from  the  evldcsice  that 
the  plaintiff  got  upon  nid  footiward  wtaile 
tiie  same  was  in  said  coDtUtlcm  tor  tiie  pur- 
pose of  disdiargixis  the  duties  required  of 
blm  by  tbe  defendant  company,  and  while 
so  engaged  the  defendant  company's  engineer 
In  charge  of  the  freight  train  negUgentij 
caused  said  train  and  caboose  to  go  for- 
ward with  a  qnidc  and  violent  and  sudden 
movement,  which  was  unusual  or  unneces- 
sary, and  because  of  said  condition  of  said 
caboose  and  such  movement  of  said  train 
and  caboose,  or  either,  the  plaintiff  was 
thrown  from  the  footboard  of  the  caboose, 
and  his  leg  was  injured,  you  will  find  a  ver- 
dict for  the  plaintiff  under  this  instmction, 
and,  if  you  do  not  so  believe  from  tbe  evi- 
dence, you  will  find  a  verdict  tor  the  de- 
fendant company  under  this  instruction." 

[2}  Tbe  first  Instmctton  does  not  base 
appellee's  right  to  recover  solely  upon  tbe 
appellant's  negligence  in  causing  a  violent, 
unusual,  and  unnecessary  Jerk  In  starting 
the  train,  but  couples  with  that  act  of 
negligence  the  further  question  whether  the 
engineer  dlsob^ed  orders  in  starting  on  bis 
trip  before  he  received  a  signal  to  do  so. 
The  question  being  whether  the  Jerk  was 
of  a  violent,  unusual,  and  unnecessary 
character,  it  is  unimportant  why  It  was 
occasioned,  or  what  was  the  purpose  and 
intention  of  the  engineer  in  causing  It  The 
appellee  was  not  injured  by  reason  of  any 
failure  of  the  engineer  to  give  him  notice  of 
the  starting  of  the  train,  but  by  the  allied 
negligence  of  the  engineer  in  Jerking  the 
train,  as  it  is  claimed,  in  a  violent  unusual, 
and  unnecessaty  manner.  The  first  In- 
struction was  erroneous  In  submitting  to 
the  ]ux7,  as  it  did,  extraneous  questions  about 
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the  signal,  and  the  purpose  and  Intent  of 
Klchols  In  starting  on  Ms  trip. 

[3]  Moreover,  In  describing  the  negligent 
movement  of  the  train  the  toatraction  should 
have  used  the  terms  "violent,  unusual,  and 
unnecessary,"  which  are  commonly  used  in 
such  instmctlons,  Instead  of  the  terms  "quick 
and  violent  and  sudden  and  unusnaL"  A 
Jerk  in  the  operation  of  a  heavy  ttOf^t  train 
might  be  violent,  and  neverthetesB  necessary 
and  usual  in  such  operation. 

In  Yates  v.  Miller  Greek  Construction  Co., 
88  S.  W.  241,  28  Ky.  Law  Rep.  332,  where  It 
was  Boi^ht  to  hold  the  company  liable  for 
the  negligence  of  Its  engineer  In  suddenly  and 
violently  starting  or  Increasing  the  speed  of 
the  train,  as  here,  we  said:  "The  fact  that 
there  .was  a  sadden,  or  even  hard,  jerk  of  the 
tenders  by  the  ei^ilne,  does  not  prove  that 
tta  ei^bieer  or  fireman  was  negllgait  The 
only  witness  professing  to  know  what  caused 
the  jerk  was  Cotton,  and  he  explained  that 
it  was  caused  by  the  opening  of  tbe  throttle. 
Not  Mng  an  expert  he  waa  unable  to  t^ 
whetbK  the  opcailng  at  the  throttle  waa.  or 
not,  at  the  time  necessary.  All  he  conM  say 
about  It  was  the  jerking  was  caused  by  tiie 
throttle  being  opened,  starting  the  train 
again.  I  do  not  know  bow  wide  tiie  same 
was  opened,  but  it  started  the  trftln  with  a 
jerk.'  The  proof  wholly  failed  to  ahow  that 
the  jwk  which  threw  appellant  fWm  the 
tender  was  not  such  as  usually  attends  the 
movonents  of  soeh  a  tralji,  or  tiiat  it  was 
of  imnsnal  force,  or  was  caused  1^  any  un- 
necessary force  applied  to  the  tndn  through 
the  engine  or  in  the  manner  of  operating  it." 
The  above  language  was  approved  in  L.  ft  N. 
R.  B.  Go.  V.  QreenweU's  Adm'r,  125  8.  W. 
10B6. 

[4]  The  second  Instntction  authorized  a 
recovery  If  ^ther  the  jerk  of  the  train  or 
the  defective  step  caused  Goldston's  Injury. 
The  first  InstmcUon  had,  however,  submitted 
the  question  of  the  company's  liablll^  If  the 
Jerk  was  violent,  unusnal,  or  unnecessary; 
and,  that  being  true,  this  Instruction  should 
have  been  conQned  to  the  question  of  the  ap- 
pellant's negligence  in  furnishing  the  alleged 
defective  step.  In  giving  the  first  Instruction 
upon  one  act  of  negligence,  and  by  repeating 
it  in  conJunctloQ  with  the  other  act  of  negli- 
gence In  the  second  Instruction,  in  which  the 
jury  was  told  It  could  find  for  plaintiff  If 
either  ground  existed,  there  was  a  tendency  to 
confuse  the  jury,  which  could  have  been 
avoided  by  a  separate  and  distinct  instruc- 
tion upon  each  phase  of  the  case,  or  by  a 
single  Instruction  presenting  both  phases. 
MoreovOT,  in  departing  from  the  asnal  In- 
struction approved  in  such  cases,  that  the 
jerk  must  have  been  "quick  and  violent  and 
sudden,"  Instead  of  "violent,  unusual,  and 
unnecessary,"  the  court  erred  as  above  point- 
ed out 

The  court  gave  an  Instmction  upon  con- 
trihntoiy  negligence ;  and,  in  accordance  with 


Its  plea,  appellant  asked  an  instruction  upon 
the  subject  of  Goldston's  assumption  of  risk, 
but  the  court  refused  to  so  Instruct.  This 
instruction  was  offered  under  a  plea  of  as- 
sumed risk  specifically  set  up  in  the  answw. 

[5]  The  defenses  of  assumed  risk  and  con- 
tributory negllgenoe  have  been  quite  fre- 
quently confused,  or  treated  as  interchange- 
able^ in  some  of  the  older  cases.  But  that 
ttieee  defenses  are  distinct  has  been  asserted 
in  many  ot  the  more  recent  opinions  which 
are  collected  in  the  uote  in  18  Ann.  Gas.  960, 
and  in  Narramore  v.  C,  C.  0.  ft  8t  L.  B.  Co., 
96  Fed.  298.  37  C.  C.  A.  499,  48  L.  B.  A.  6& 
In  Uie  Narramore  Case,  supra,  decided  in 
1899,  the  United  States  Circuit  Court  of  Ap- 
peals, speaking  through  Judge  Taf  t.  said :  ■ 
"Assomption  ot  risk  Is  a  term  of  the  contract 
of  employment,  ei^ress  or  implied  ttom  the 
drcnmstances  of  the  employment,  by  which 
the  servant  agrees  that  dangers  of  injury 
obviously  Inddsit  to  the  disdiarge  of  the 
aerranVB  duty  shall  be  «t  the  servants  risk. 
In  such  cases  the  acquiescence  of  the  servant 
la  the  conduct  of  the  master  does  not  defeat 
a  right  of  Bfftim  cm  tbe  ground  that  tlie  serv- 
ant causes  or  contributes  to  cause  the  injury 
to  Mntself  i  but  the  correct  statemott  Is  that 
no  rifl^t  ct  action  arises  in  favor  of  the 
stfvant  at  all,  for,  under  the  terms  of  the 
envloyment,  the  master  violates  no  tegal 
duty  to  me  servant  in  fUling  to  protect  Urn 
from  dangers  the  risk  of  which  he  agreed 
expressly  or  Impliedly  to  assume.  The  mas- 
ter Is  not,  therefor^  gnill?  of  actionable  neg- 
Ugoice  towards  the  servant  This  Is  die 
most  reasonable  explanation  of  the  doctrine 
of  assumption  of  risk,  and  is  well  supported 
by  the  judgment  of  hotd  Justices  Bowen  and 
Fry  in  the  casp  of  Thomas  v.  Quartermalne, 
L.  R.  18  Q.  B.  Div.  686,  OKI.  See,  also,  lan- 
guage of  Lord  Watson  In  Smith  r.  Baker 
[1891]  A.  C.  825,  and  O'Maley  v.  South  Boston 
Gaslight  Co..  158  Mass.  136,  82  N.  H  1119  [47 
L.  B.  A.  161].  It  makes  logical  that  most 
frequent  exception  to  the  application  of  doc- 
trine by  which  the  employfi  who  notifies  his 
master  of  a  defect  In  the  madiinery  or  place 
of  work,  and  remains  in  the  service  on  a 
promise  of  repair,  has  a  right  of  action  if 
injury  results  from  the  defect  while  be  is 
waiting  for  the  repair  of  the  defect,  and  has 
reasonable  ground  to  expect  It  Hough  v. 
Texas  ft  P.  R.  Co.,  100  U.  S.  218,  25  L.  Ed. 
612 ;  Northern  P.  R.  Go.  v.  Babcock,  164  U. 
S.  190,  14  Sup.  Ct  978.  38  L.  EM.  958 ;  Snow 
V.  Housatonic  B.  Ca,  8  Allen  [Mass.]  441, 
85  Am.  Dec.  720;  Gardner  v.  Michigan  C. 
B.  Co.,  150  U.  S.  349,  14  Sup.  Ct  140.  37  L. 
Ed.  1107.  From  the  notice  and  the  promise 
is  properly  implied  the  agreement  by  the 
master  that  he  wlU  assume  the  risk  of  Injury 
pending  the  making  of  the  repair." 

In  the  late  case  of  Miller  v.  White  Bronze 
Monument  Co.,  141  Iowa,  712,  118  N.  W.  623, 
18  Ann.  Gas.  960.  the  Iowa  Supreme  Court 
pointed  out  the  distinction  as  follows:  "It  is 
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well  In  thlg  connection,  perliaps,  to  dla- 
crlmlnate  between  aasumptlon  of  risk  and 
contributory  negligence.  'Aasumptlon  ot  riak* 
la  In  effect  a  waiver  of  defects  and  dangers 
and  a  consent  on  the  part  of  the  employ^  to 
assume  them,  no  matter  whether  he  be  care- 
ful or  negligent  In  his  conduct  This  consent 
Is  held  to  take  away  the  Injurious  character 
of  defendant's  act,  and  Is  bottomed  on  the  old 
maxim,  'Volenti  non  fit  injuria' — that  to 
which  a  party  assents  is  no  wrong.  In  such 
cases  the  Injured  party  may  at  the  time  be 
in  the  exercise  of  all  the  care  whldi  the  law 
reQulres,  and  still  hare  no  right  of  recovery. 
TUB  l8  clearly  pointed  out  in  the  old  case  of 
Thomas  v.  Qnartermalne,  18  Q.  B.  D.  (Bag.) 
69T.  Of  course,  facts  showing  contributory 
negligence  may  also  prove  aasunq^tlon  of 
riak;  but  rarely,  If  at  all,  will  prool  that  one 
did  not  aesame  risk  alao  show  that  at  a 
given  time  be  was  in  the  exerdae  of  ordi- 
nary prudence  tor  his  own  safety.  lAeae  dla- 
tlnctiona  have  not  always  been  observed,  but 
ttiey  are  essential  to  a  proper  application 
of  the  tacts  to  a  given  case.  See  Fitzgerald 
V.  ConnecflcQt  River  Paper  Co.,  1S6  Mass. 
155,  29  N.  E.  464,  81  Am.  St  Rep.  637; 
Dempsey  v.  Sawyer,  95  Me.  295,  49  Atl.  103S; 
Chicago,  etc.  R.  Co.  v.  Heerey,  203  111.  492. 
68  N.  B.  74 ;  Narramore  v.  Cleveland,  etc, 
R.  Co.,  96  Fed.  298,  37  O.  C.  A.  499,  48  L. 
R.  A.  68;  D.  H.  Davis  Goal  Go.  v.  Polland, 
158  Ind.  607,  62  N.  E.  492,  92  Am.  St  Rep. 
319.  As  said  in  the  last  case,  assumption 
(713)  of  risk  Is  a  matter  of  contract,  express 
or  implied;  while  contributory  negligence 
Is  a  matter  of  conduct" 

[•]  The  rule  is  formulated  as  follows,  in  26 
Gyc.  1177:  "While  a  servant  does  not  assume 
the  extraordinary  and  unusual  risks  of  the 
employment  the  rule  Is  well  settled  both  In 
England  and  In  this  country  that  on  accept- 
ing employment  he  does  assume  all  the  ordi- 
nary and  usual  risks  and  perils  incident 
thereto,  whether  It  be  dangerous  or  other- 
wise, and  also  all  risks  which  he  knows,  or 
may,  in  the  exercise  of  reasonable  care, 
know,  to  exist,  unless  there  Is  some  agree- 
ment to  the  contrary.  He  does  not,  however, 
assume  such  risks  as  are  created  by  the  mas- 
ter's negligence,  nor  such  as  are  latent,  or 


are  only  discovered  at  the  time  of  the  injury. 
The  doctrine  of  assumption  of  risk  is  dis- 
tinct from  that  of  contributory  negligence, 
and  rests  upon  an  agreement  of  the  servant 
with  his  master,  express  or  implied,  from 
the  drcnmstances  of  his  employment,  that' 
his  master  shall  not  be  liable  for  any  in- 
jury incident  to  the  service,  resulting  from  a 
known  or  obvious  danger  arising  In  the  per^ 
formance  of  the  service."  This  rule  is  recog- 
nized in  this  state.  Kentucky  Freestone  Go. 
V.  McGee,  U8  Ky.  806,  80  S.  W.  U13;  a,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Evans*  Adm'r«  129 
Ky.  165,  110  S.  W.  844;  Lexington  Ry.  Oo.  t. 
Cropper.  142  Ky.  42,  133  S.  W.  968. 

[7, 1]  While  there  was  some  evidence  in 
the  case  at  bar  tending  to  show  that  the  jeric 
of  the  train  was  unusual,  unnecessary,  and 
so  violent  as  to  show  a  want  of  ordinary 
care  upon  the  part  of  the  appellant's  em- 
ployes, there  was  more  evidence  tending  to 
show  that  the  Jerk  was  only  the  usual  JeA 
that  necessarily  accomiuniea  the  movement 
of  trains.  If  the  jerk  was  only  an  ordinary 
jerk,  we  think  the  appellant  was,  under  a 
plea  of  assumed  risk,  entitled  to  an  instruc- 
tion upon  that  subject  This  question  was 
before  the  court  in  C,  N.  O.  &  T.  P.  Ry.  Ca 
T.  Evans'  Adm'r,  129  Ky.  1^,  110  &  W.  848, 
where  we  said:  "Evans,  when  he  entered  the 
service  of  the  railroad  company  as  a  brake- 
man,  assumed  all  the  risks  of  the  employ- 
ment as  usually  conducted,  including  the  neg- 
ligence of  his  fellow  brakeman  and  such 
jerks  of  the  cars  as  result  from  the  taking 
up  of  the  slack  In  the  movements  of  the  cars 
made  with  ordinary  care  by  the  engineer. 
The  instructions  given  on  the  trial  do  not 
sufficiently  present  the  defendant's  side  of 
the  case."  There  being  evidence  to  sui^rt 
this  defense,  the  court  should  have  given  an 
Instruction  covering  It 

It  is  also  insisted  that  the  action  should 
be  reversed  on  account  of  the  misconduct  of 
appellee's  counsel  in  bis  closing  argument  to 
the  jury.  As  the  case,  however,  will  have 
to  be  reversed  upon  the  points  above  Indicat- 
ed, and  the  alleged  misconduct  is  not  likely 
to  be  repeated,  it  Is  not  necessary  to  now 
pass  upon  it 

For  the  errors  above  indicated,  the  judg- 
ment la  reversed  for  a  new  tiiaL 
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ABMOB.  at  aL  V.  LBWI8  at  aL 

(Sopreme  Court  of  Missouri.   Not.  21,  1913.) 

L  EZKOOTOBS  AND  AOHIITISTRATOB8  ({  829*)— 
Baxx  or  Lahd  to  Pat  Dkbts— Houestead. 
Under  the  Homestead  Act  of  1885  (Laws 
1895,  p.  185:  Bev.  St  1889.  S  3620).  providing 
ihMt  on  the  death  of  the  head  of  a  fuoil;,  leaT- 
ing  a  widow  or  minor  children,  his  homestead 
shall  rest  in  the  widow  or  chlldreo  and  contiDue 
for  their  benefit  withoat  being  sabject  to  the  pay- 
ment of  the  debts  of  the  oeeoued  tmtil  the 

Sonngeat  child  attains  majority,  and  until  the 
eath  or  remarriaee  of  the  widow,  a  homestead 
cannot  be  sold  in  course  of  administration  to  pay 
debts  of  a  decedent  created  subsequent  to  tiie  ac- 
quisition of  the  homestead  and  not  charged  there- 
on in  the  lifetime  of  the  deceased  bo]}seJ)older. 

[Ed.  Note.— For  other  casea.  aee  Bxecntora 
and  Adminlatratora,  Gent  Dig.  U  106%  1059, 
1S12, 1B60-1864;  Dee.  Dig.  |829>1 

2l  JDracinr  aitd  DisntiBurxok*  3  130i'>— 
Debts  or  InrssTATs— Incumbbancbs. 

Under  the  express  provisiuns  of  tiie  statute 
of  descents  and  distributions  (Rev.  St.  1909,  i 
382),  the  heir  takes  subject  to  the  payment  of 
the  ancestor's  debts,  so  that  the  creditor's  claim 
is  somewhat  in  the  nature  of  a  lien. 

[Bd.  Note.r— Fot  other  coses,  see  Descent  and 
DBttribntion,  Gent  Dig.  |>  472.  478-487;  Dec. 
Dig.  |130.*1 

3.  HoHESTBAO  (S  136*)— Rights  or  Hiihs— 
Statdtbs. 

The  rights  and  interests  of  the  widow  and 
heirs  of  a  deceased  homesteader  are  not  to  be 
determined  by  the  statute  of  descents  and  dis* 
tribations,  but  by  the  homestead  statutes  whidi 
eonr  Ae  wbola  ground. 

[Ed.  Note.— For  other  eases,  see  Homestead, 

Cent  Dig.  H  246-248;  Dec.  Dig.  S  135.*] 

4.  HoifBSTEAD  (I  1*)— NATirBB  OV  BsTATB. 

The  horaestesd  and  las  are  not  two  aepera- 

ble  and  dlvUble  interests,  but  must  be  kept  tcf 
gether. 

[Ed.  Note.— For  other  cases,  see  ^Hneatead, 
Cent  Dig.  1 1;  Dec.  Dig.  8  L*] 

5.  PAXTmon  a  12*)— PBOPBBtT  SnBJXOT— 
HoUBfrrKAD. 

On  the  theory  that  the  homestead  and  fee 
must  be  kept  together,  partition  will  not  lie 
while  the  homestead  exista. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  88-61;  Dec  Dig.  S  12.*] 

6.  Statutes  (|  230*)— CoNBTBuonoir— Axihd- 

BD  STATtTTBS. 

In  the  interpretation  of  amended  statutes, 
the  state  of  the  old  law,  the  miscbiefs  arising 
thereunder,  and  the  remedies  provided  therefor 
in  the  new  law  are  to  be  ccmsldered. 

[Ed.  Note.— For  other  cases,  see  Statutea, 
Cent  Dig.  I  811;  Dee.  Digrim*] 

7.  HoHBffiuD  (I  186*>— PsoTKonoH— LiBn  or 
Gbbditok. 

A  homeatead  Is  protectsd  against  a  ersd- 
Hoi's  Jndgme&t  Uw. 

[Bd.  Nots^For  other  casak  see  Homestead, 
Gsat  Dig.  1  864;  Pae.  DiTl  185.*] 

&  FBATTDin:.BNT  CONTKTAITOBS  (|  62*)— BEHB- 
DIE8  or  CBBDITOBS— DiSFOSITIOH  01  HoUE- 
81UD. 

A  creditor  cannot  complain  of  the  fraudu- 
lent dIspotitioB  of  a  homestead. 

[Ed.Note— For  other  eases,  sea  Fraudulent  Oon- 
vayano«,OMitDiK.H  U^427;  DecJMg.  f  B2.*] 


9.  HouESTEAD  (I  203*)— Paoraonon— Sau. 

A  creditor  of  the  owner  cannot  sell  the 
homestead  tract  on  fl.  fa.  subject  to  the  home- 
atead right 

[Ed.  Note. — For  other  casM,  aee  Homestead, 
^t^Dig.  M  381.  882.  884-886:  Dae.  Dig.  f 

Bond,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Crawford  County ;  L.  B.  Woodslde,  Judge. 

Suit  by  Ann  Armor  and  others  against  J.  T. 
Lewis  and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Affirmed. 

A.  H.  Harrison,  of  Steelrllle,  and  A.  S. 
Oowden  and  Neville  &  Gorman,  all  of  Spring- 
Beld,  for  appellants.  Harry  Clymer,  of  Steel- 
vUle,  for  rewondenta. 


LAMM,  a  J.  Flalntltb  are  taelra  and  de- 
scendants and  deriaees  of  deceased  heirs  of 
S.  H.  Headlee^  deceased.  Some  of  defend- 
ants are  tibildren  and  lielrs  and  some  hus- 
bands of  daughters  of  John  W.  Lewl^  de- 
ceased. The  salt,  one  to  determine  and  ad- 
judge title  to  real  estate  In  Crawford  county, 
is  bottomed  on  fornm  section  650.  now  sec- 
tlou  2585,  B.  S.  1909. 

Attud  to  the  tacts  and  drenmstances:  In 
November,  1896.  John  W.  Lewis  died  seised 
of  the  farm  In  dispute  as  a  homestead,  with 
other  land  not  subject  to  homestead,  leaving 
a  widow  and  six  minor  children.  In  1809, 
by  a  proceeding  In  the  probate  conrt.  a  home- 
stead was  carved  out  of  said  lands,  apprais- 
ed and  set  off  to  said  widow  and  six  minors. 
From  thenoe  on  things  moved  off  at  a  smart- 
ish pace;  tor  me  year  later  Sweyers,  ad- 
ministrator of  Lewis,  by  a  proceeding  In  the 
same  probate  <Mrart,  got  an  order  to  sell  and 
did  sell  said  homestead,  "subject  to  the  home- 
stead rights  of  the  widow  and  minor  chil- 
dren," to  pay  claims  allowed  against  the  es- 
tate. (Note:  The  record  shows  the  Indebt- 
edness did  not  accrue  before  the  acqulslUon 
of  the  homestead  by  decedent)  At  ttiat  sale 
S.  H.  Headier  one  of  the  creditors,  purduis- 
ed  for  $75  and  received  an  administrator's 
deed.  In  1901  the  widow  died,  the  children 
continuing  to  reside  on  the  homestead.  In 
1909,  the  date  of  the  judgment  in  the  in- 
stant case,  two  of  them  were  yet  minors  and 
four  had  attained  their  majority.  Both  the 
proceedings  to  set  off  homestead  and  sell 
for  debts  were  in  form;  hence  details  are 
unimportant  The  issue  below  hinging  on 
the  efficacy  of  that  deed  to  convey  title,  the 
pleadings  were  appropriate  to  that  issue  and 
need  no  further  attention. 

The  trial  court  held  that,  under  the  focts 
stated,  the  homestead  could  not  be  sold  In 
course  of  admlnlstratiou  to  pay  debts  at 
large  not  created  before  the  acquisition  of 
the  homestead.  PlaintitDi  appealing,  the  ques- 
tion is:  Under  the  Homestead  Act  of  1895 
(Lawa  1896,  p.  18:9.  was  the  sale  valid,  and 


I  asaaama  tople  and  aaetloa  NIHIBBR  Is  Dao.  Dig.  *  Am.  Dig.  Key-No.  Sarin  *  Bap'r  ladasaa 


Digitized  by 


Google 


252 


161  SOUTHWESTERN  REPORTER 


(Mo. 


did  the  administrator's  deed  convey  title? 

Instmctlons  were  given  for  defendants  in 
accord  with  (and  refused  for  plaintiffs 
against)  the  theory  of  the  judgment  We 
have  been  Inclined  to  Tlew  suits  to  declare 
and  adjudge  title  under  old  section  6S0  as 
of  an  equitable  nature,  except  where  the  Is- 
sue was  title  by  limitations,  accretions,  or 
the  like.  Penlston  t.  Brick  Co.,  284  Mo.  loc. 
clt.  TOO,  188  a  W.  632.  It  then,- the  suit 
was  in  equity,  instmctltnu  fill  no  office.  If 
at  law,  then  the  office  of  Instmctlons  was 
merely  to  Indicate  the  tzlal  theory  of  the 
court  In  any  eren^  to  deteimlne  the  catue 
on  appeal  we  need  pay  no  attention  to  them, 
because  the  facts  and  Judgment  sufficiently 
indicate  the  trial  theory. 

We  are  of  opinion  tha  Judgment  should  be 
affirmed  hotli  on  authority  and  reason. 

[1]  (a)  On  authority,  because  the  Home- 
stead Act  of  1889  has  been  construed  to 
mean  that  land  subjected  to  homestead  can- 
not be  sold  In  course  of  administration  to 
pay  debts  of  a  decedent,  where  such  debts 
were  created  subsequent  to  the  acquisition  of 
the  homestead  and  not  Charged  thereon  in 
the  lifetime  of  the  deceased  householder. 
Broyles  t.  Cox.  163  Mo.  242,  64  S.  W.  488,  77 
Am.  St  Rep.  714;  In  re  Estate  of  Powell, 
157  Mo.  151,  67  S.  W.  717;  Balance  t.  Gor- 
don, 247  Mo.  llfi,  162  S.  W.  358.  That  con- 
straction  has  never  been  departed  from; 
hence  those  cases  must  either  be  overruled 
or  the  point  be  held  against  appellants. 

True  it  is  that  a  supposition  has  been  In- 
dulged (sometimes  orlsli^  to  the  dignity  of 
an  impression)  that  the  authority  of  the 
Broyles-Cox  and  Powell  Oases  has  either  been 
shaken  or  exploded  by  later  cases;  but,  as 
held  in  the  Balance-Gordon  Case,  that  im- 
pression is  an  airy  nothing  without  sub- 
stance. This  becomes  apparent  when  we 
consider  Keene  v.  Wyatt,  160  Mo.  1,  GO  S. 
W.  1037,  63  S.  W.  11^  and  Its  per  curiam  In 
banc.  160  Mo.  9.  60  S.  W.  1037,  63  S.  W. 
116,  quod  vide.  In  Poland  v.  Vesper,  67  Mo. 
727,  it  was  held  that  because  of  the  peculiar 
wording  of  the  Homestead  Act  of  1875  (Laws 
1875,  p.  60),  a  homestead  might  be  sold  In 
course  of  administration  to  pay  debts,  sub- 
ject to  existing  rights  of  the  widow  and  mi- 
nor children.  Now,  the  Broyles-Cox  and  the 
Powell  Cases  arose  on  sales  made  after  the 
act  of  1876  was  repealed  and  while  the  act 
of  1896  was  in  force.  Therefore  the  latter 
act  was  alone  held  In  Judgment  In  those 
cases.  However,  the  court  In  deciding  them 
discussed  the  act  of  1876  and  announced 
obiter  doctrines  contra  to  the  holding  in  the 
Poland-Vesper  Case.  When  the  Keene-Wyatt 
Case  was  here,  our  attention  In  banc  .was 
called  to  that  condition  of  things,  and  we 
repudiated  so  much  of  the  opinions  in  the 
Broyles-Cox  and  Powell  Cases  as  construed 
the  act  of  1876  contra  to  the  holding  in  the 
,  PolandrVesper  Gase^  ntumlng  to  and  zeaf* 


firming  Its  doctrine  as  a  sound  construction 
of  the  act  of  1675.  Bobbins  ▼.  Boulwaie,  190 
Mo.  83,  88  8.  W.  674,  109  Am.  St  Rep.  740L 
But,  observe,  the  banc  per  curiam  In  the 
Keene-Wyatt  Case  lett  those  cases  as  author- 
ity so  t&t  as  they  construed  the  act  of  1895. 
We  80  hdd  in  'tiie  Balance-Gordon  Oase. 

In  addition  to  what  Is  held  of  set  puiiKMe 
in  the  BalanoB-GordoQ  Case  tn  that  r^^ard 
(and  after  full  consideratloi^,  the  explana- 
tory remarks  of  Judges  VaUlant  and  BCar- 
shall  in  New  Madrid  Banking  Company  v. 
Brown,  165  Mo.  loc.  dt  89,  6S  8.  W.  297* 
throws  a  clear  light  on  the  question  and 
may  be  consulted  with  profit 

We  shall  not  leave  this  branch  of  the  case 
witSiont  a  further  obserratlon,  tIe.:  It  was 
snisested  (in  the  original  opinion  of  Bond, 
J.,  In  the  Instant  case,  to  which  this  division 
did  not  agree)  that  the  Balance-Gordon  Case 
may  be  differentiated  or  distinguished  In 
principle  from  the  one  at  bar.  But  I  am  un- 
able to  agree  to  Uie  ground  at  dltTerentlatlon, 
running  after  this  fashion,  vl&:  That  case 
held  in  Judgment  the  rights  of  a  devise^ 
wboreas  this  holds  In  Judgment  the  rights 
ct  bein  by  descent  cast  Suppose  that  be 
so,  what  l^al  principle  Is  involved  in  Uie  dlf- 
fdrenoe  of  fact? .  How  can  that  inconsequen- 
tial fact  take  this  case  out  of  the  doctrine 
of  the  maxim,  "Concerning  similars  the  Judg- 
ment is  the  same"? 

When  well  looked  to,  in  principle  it  must 
be  certain  tiiat  If  the  case  at  bar  is  to  be 
ruled  for  appellants,  then  the  Balance^or- 
don  Case  was  badly  ruled;  for  has  it  ever 
been  held  by  any  respectable  court  that  as 
to  a  creditor,  a  devisee  stands  on  a  better 
foot  than  an  heir?  Does  a  will,  qua  will, 
touch  or  In  aught  affect  the  right  of  a  credi- 
tor of  the  deceased  householder,  dying  testate, 
to  have  satisfaction  of  his  debt  out  of 
testator's  property?  Does  not  a  devisee 
take  cum  onere  predsely  as  does  an  heir, 
under  any  view  of  the  law?  If,  then,  an  ad- 
ministrator's deed  under  an  order  of  sale  by 
the  probate  court  made  during  the  existence 
of  a  homestead  estate,  passes  no  title  as  to 
the  devisee  of  the  testator,  as  held  in  the 
Balance-Gordon  Case,  how  can  It  pass  title 
as  to  the  heir  of  an  ancestor?  The  question 
carries  Its  own  answer  shining  on  its  face. 

We  shall  not  overrule  the  Broyles-Cox, 
the  Powell,  and  the  Balance-Gtordon  Cases. 
Stare  decisis. 

(b)  The  result  reached  In  paragraph  "a" 
also  is  reached  if  we  consider  the  question 
on  the  wording  of  homestead  statutes  and 
ou  the  reason  of  the  thing.  Thus: 

[2]  (1)  In  the  first  place,  it  must  be  admit- 
ted that  as  a  general  proposition  (absent  any 
modification  by  homestead  acts),  an  h^ 
takes  under  the  statute  of  descents  and 
distribution  sub  modo,  1.  e.,  subject  to  the  pay- 
ment of  the  ancestor's  debts  (B,  S.  1909,  | 
332) ;  and  that  the  creditor's  claim  Ja  som*- 
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what  In  the  mitnre  of  a  lien  (Higbee  t.  Bll- 
Uck,  244  Mo.  loc.  clt  425,  148  S.  W.  878). 

[3]  But  that  concession  amounts  to  no 
more  than  saying  that  mch  Is  the  general 
rule  of  statutory  law  that  would  govern  un- 
less (as  happens)  homestead  acts  cover  the- 
whole  ground  and,  as  complete  legislative 
thoughts,  become  codes  unto  themselves;  and, 
being  later  enactments,  are  to  be  grafted  (as 
also  happens)  on  to  the  main  stem  of  the 
statntory  mie  of  descent  subject  to  debts  as 
an  exception  applicable  to  bomesteada.  Now, 
this  is  precisely  the  office  of  homestead  laws 
in  that  regard  as  careful  examination  will 
show.  Thus:  The  first  homestead  act  (Laws 
of  1862-63,  p.  22)  was  of  short  life  and  may 
be  passed  by;  for  it  never  found  place  In 
any  revision.  The  next  came  into  force  and 
being  In  the  general  statutes  of  1865  (chapter 
111).  Sperry  v.  Cook,  152  S.  W.  318,  not  yet 
officially  reported.  That  law,  In  force  for 
ten  years,  was  borrowed  from  Termont  and 
rec^ved  the  construction  put  upon  it  by  Ver- 
mont courts.  Skouten  v.  Wood,  57  Mo.  380. 
The  force  and  effect  of  that  decision,  contra 
to  the  general  statutory  rule  of  descent, 
placed  the  fee  to  the  homestead  in  the  house- 
holder's widow  subject  to  specified  and  ter- 
minable rights  of  the  minor  children,  and,  on 
the  widow's  death,  the  homestead  descended 
to  her  heirs  Instead  of  to  the  heirs  of  the 
husband ;  this  In  spite  of  the  general  stat- 
utory rule  of  descent  At  once  when  that 
opinion  was  handed  down  the  Legislature  in 
1875  amended  the  Homestead  Act  of  1866  by 
changing  it  so  that,  by  the  very  words  of  the 
amended  act  itself,  the  homestead  descended 
to  the  hnabuid's  heirs.  Mark,  the  act  did  not 
leave  the  statute  of  descents  to  control  even 
by  implication  or  constructlfni,  tmt,  snffident 
unto  itseu;  It  dealt  with  the  natter  dlrectlf 
and  spedficaUy,  So,  what  the  Homestead 
Act  of  1886  was  passed,  It  was  so  worded  as 
to  ezpreedy  provide  for  the  descent  of  the' 
homestead  tracts  and  the  same  pecollailty 
exists  In  the  two  homestead  acts  of  1907. 
Laws  of  1907,  pp.  300,  301.  Our  conclusion  Is 
therefore  that  our  several  homestead  acts 
have  been  codes  unto  themselves  as  complete 
and  rounded  legislative  thoughts.  We  must 
look  to  than,  not  to  the  general  statute  of  de- 
scent, for  a  Bolntira  of  the  Question  In  hand, 
to  wit,  whether  a  homestead  tract  can  be 
sold  In  course  ot  administration  to  iMiy  debts. 

The  pronouncement  Just  made  Is  rendered 
more  sure  when  we  consider  the  decisions  of 
this  conit  on  questions  pertaining  to  home- 
stead acts.  It  will  be  found  that  the  trmd 
of  the  Judicial  mind  In  that  regard  has  been 
to  allow  homestead  questions  to  break  on  a 
oonstTDCtlon  of  homestead  acts  as  dlstln- 
gnlshed  from  the  statutes  of  descents.  For 
ezamide:  In  the  Skouten-Wood  Case  the 
question  of  descent  rode  off  on  the  construc- 
tion of  the  act  of  1865.  In  the  Poland- Vesper 
Case  no  reference  Is  made  to  the  general 


stetute  of  descents;  but  the  case  rode  off  on 
a  construction  of  the  very  language  of  the 
Homestead  Act  of  1875.  So  In  the  Keeue- 
Wyatt  Case.  When  we  come  to  the  Broyles- 
Cox,  the  Powell,  and  the  Balance-Oordon 
Cases,  it  will  be  found  that  they  broke  on  a 
construction  of  the  very  language  of  the 
Homestead  Act  of  1895.  The  same  Is  true  of 
other  cases.  If  the  rule  of  decision  hereto- 
fore adopted  be  allowed  to  obtain  In  this 
case,  we  may  not  rule  it  under  the  provision^ 
of  the  stetute  of  descent  and  distribution, 
but  alone  on  a  construction  of  the  homestead  ' 
act 

With  so  much  determined,  we  come  to 
another  proposition,  viz.: 

[4,1]  (2)  The  reason  of  the  thing  lies  em- 
phatically with  the  proposition  that  the 
homestead  tract  should  not  be  sold  to  pay 
debte  snbject  to  the  righto  of  the  widow  and 
minor  children  as  in  this  case.  This  be- 
cause: The  vested  homestead  esteto  of  the 
children  may,  with  exception  of  the  uncer- 
tainty of  life  be  estimated,  but  that  of  the 
widow  is  wholly  In  nubibus;  for  it  is  dark- 
ened by  two  prime  uncertainties  of  time,  to 
wit,  her  death  and  her  remarriage.  It  has 
be^  held  that  the  homestead  and  fee  aro 
not  "two  separable  and  divisible  Intereste." 
They  must  be  kept  together.  Bank  v.  Gutb- 
rey,  127  Mo.  loc.  dt  196,  29  S.  W.  1004,  48 
Am.  St  Bep.  621.  It  Is  on  that  theory 
partition  will  not  lie  while  the  homestead 
exists.  Brewlngton  t.  Brewii^ton,  211  Mo. 
loa  dt  64,  109  3.  W.  723.  Moreover,  to 
sell  the  fee  subject  to  such  uncertain  rigbte 
Is  bad  public  policy ;  for  It  attains  but  one 
certain  end,  namely,  the  sacrifice  of  Uie 
property  of  those  very  persons  the  law  holds 
In  tender  regard  as  ite  wards,  yiz.,  the  widow 
and  the  fatherless,  at  the  very  tlm^  too, 
whoi  they  most  need  protection  In  their 
property  righto  because  they  are  the  least 
able  to  protect  titemselves.  The  case  at  bar 
is  a  typlcU  case  in  that  aspect;  for  it  Is 
steted  In  respondent's  statement  addition- 
al abstract,  and  brief,  and  not  denied  by 
appellants,  that  this  homestead  sold  for  a 
bagatelle,  to  wit,  975.  When  we  consider 
that  on  this  record  It  was  <»rved  out  of  a 
larger  estete  a  year  or  so  before  It  most  be 
presumed  it  was  either  of  the  valne  of  f  1,600 
or  else  was  of  a  100  acres  In  extent;  snch 
being  the  stetutory  limits  of  a  homestead. 
We  shall  recur  to  the  question  of  sacrifice 
again. 

Since  it  la  true  that  as  the  furnace  proveth 
the  potter's  vessels,  so  the  trial  of  a  Judge 
is  his  reasoning  ^ee  Eccle&  xxril:  6,  for  the 
idea),  under  the  head  of  reason,  let  us  look  a 
little  deei>er  and  to  another  phase  of  the 
matter,  to  wit,  the  raison  d'etre  of  our  home- 
stead acts.  What  is  their  underlying  mo- 
tive? Solicitude  for  creditors?  As  a  ways 
and  means  for  debt  collecting?  Does  a  cred- 
itor give  credit  to  a  householder  on  the  faith 
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of  his  homestead?  Certainly  not  It  will 
be  time  enough,  then,  for  this  conrt  to  be 
astute  to  provide  ways  and  means  for  a  cred- 
itor to  collect  bis  debt  from  a  bomestead 
tract  when  the  lawmaker  has  first  evinced 
sucb  purpose  In  bis  homestead  laws — and  not 
before.  Those  laws  fiice  tbe  other  way  em- 
phatically. They  of  set  purpose  Show  no 
solicitude  for  creditors.  It  was  so  from 
the  beginning;  for,  as  already  pointed  out, 
our  second  homestead  law  vested  a  fee  In  the 
.  vrldow,  except  as  to  debts  of  a  spedfled  and 
limited  eharacta.  That  law  cut  the  creditor 
off  without  the  traditional  sbUlbvft  except  he 
faU  In  a  certain  Class.  Tru^  as  said,  In  18TO 
a  homestead  act  was  passed  permitting  ad- 
ministrators under  orders  of  probate  courts 
to  sell  tbe  homestead  tract  to  pay  debte,  sub- 
ject to  the  ri^ts  of  the  widow  and  children, 
or  dther,  as  the  case  might  be.  That  per^ 
mission  ranln  tliefollowlng  words:  **  •  •  • 
But  all  the  right,  title  and  Interest  of  the  de- 
ceased houselceeper  or  head  of  a  fftmlly  in 
the  premises,  except  the  estate  of  the  home- 
stead thus  continued,  shall  be  subject  to  the 
laws  relating  to  devise,  descent,  dower,  par- 
tition and  nUe  for  the  payment  of  debtt 
against  the  estate  of  the  deoeasedt  etc"  B.  S. 
1879,  S  2693.  It  was  on  the  italicized  clause 
tliat  tbe  ruling  in  the  Poland-Vesper  Case 
was  pnt  and  not  otherwise. 

Having  tried  out  that  theory  In  practice,  it 
was  found  unsatisfactory,  so  that  20  years 
later  (1895)  the  bomestead  act  was  amended. 
How?  Mark  the  amendment,  for  thereby 
weighty  matter  hangs — by  eliminating  the 
foregoing  language  and  making  other  ma- 
terial changes  aimed  at  preserving  the  in- 
tegrity of  tbe  homestead.  That  act  read  (R. 
8.  1899.  S  3620):  "If  any  such  housekeeper 
or  head  of  a  family  shall  die,  leaving  a 
widow  or  any  minor  children,  his  homestead 
to  the  value  aforesaid  shall  pass  to  and  vest 
in  such  widow  or  children,  or  if  there  be 
both,  to  sach  widow  and  children,  and  shall 
continue  for  their  benefit  without  being  sub- 
ject to  the  payment  of  the  debts  of  the  de- 
ceased, unless  legally  charged  thereon  in 
Ms  lifetime,  until  the  youngest  child  shall  at- 
tain its  legal  majority,  and  until  the  death 
of  such  widow:  that  is  to  say,  the  children 
shall  have  the  Joint  right  of  occupation  with 
tbe  widow  until  they  shall  arrive  respective- 
ly at  their  majority,  and  the  widow  shall 
have  the  right  to  occupy  such  homestead  dui^ 
ing  her  life  or  widowhood,  and  upon  her 
death  or  remarriage  it  shall  pass  to  tbe  heirs 
of  the  husband.    *    •   • " 

Closer  home,  what  was  the  purpose  of  the 
Legislature  in  omitting  In  the  act  of  1895  to 
give  probate  courts  authority  to  sell  the 
homestead  tract,  pending  the  existence  of  a 
bomestead  estate  and  subject  to  that  estate? 
For  tbe  purpose  of  paying  debts?  If  so, 
why  were  the  very  words  giving  that  author- 
ity In  the  act  of  1875  left  out  of  the  amend- 


ment? To  insert  them  anew  by  constmetion, 
by  reference  to  the  statute  of  descents?  That 
would  be  to  Ignore  the  prime  oCBce  of  the 
amendment  whereby  tbe  power  to  sell  was 
stricken  out  Why  was  it  stricken  out  at  all. 
If  that  theory  is  to  be  set  on  foot?  The  mis- 
chief to  be  avoided  by  the  amendment  is  oIh 
vious.  It  Is  set  forth  by  no  less  authority 
than  Cooley,  J.  (Showers  v.  Robinson,  43^ 
Mich.  loc.  cit  508,  5  N.  W.  loc.  dt  998)  thuar 
"But  a  sale  thus  made  la  likely  in  many^ 
cases  to  be  ruinous  to  the  estate,  from  tbe- 
great  uncertainty  attending  the  contlnuance- 
of  the  bomestead  right,  and  the  consequent 
lmpo88ltdlit7  of  finding  elements  of  certainty - 
whereby  to  determlxw  flia  value  of  the  fe» 
subject  to  it  Selling  tbe  land  under  sodi 
drcnmstonces  la  something  Uke  selling  tbe- 
contlngent  inherltanoe  of  llie  hdr  expectant, 
if  that  were  salable;  the  one,  like  the  other, 
depends  partly  upon  the  continuance  of  lite, 
and  partly  upon  the  will  and  discretion  of  a 
party  bavli^  a  present  interest  A  widow 
entitled  with  ber  minor  cbUdroi  to  a  home- 
stead may  live  and  claim  the  enjoyment  ot 
it  for  20  or  even  60  years,  or  she  may  die, 
leaving  no  children.  In  one  year,  or  sbe  may 
at  once  abandon  the  homestead  right  and  re- 
move with  her  children  to  a  distant  state,, 
because  she  finds  it  for  her  Interest  to  re- 
side elsewbere.*'  (Note:  While  some  of  those 
features  may  be  absent  from  our  statute,  yet 
tbe  remarriage  of  tbe  widow  Introduces  aa 
equivalent  element  Judge  Cooley  continues:) 
"The  elements  of  value  In  the  fee,  under  such 
circumstances,  are  so  exceedingly  uncertain 
that  it  is  hi^ly  Improbable  there  could  be 
any  competition  In  a  sale  except  perhaps  of 
those  who  would  bid  for  the  land  only  what 
It  would  be  wortb  in  the  contingency  moat 
unfavorable  to  the  purchaser.  A  sale  of 
anything  of  such  uncertain  value  must  al- 
most of  necessity  be  a  sale  at  a  great  sacri- 
6ce.   Rottenberry  v.  Pipes,  53  Ala.  452." 

It  most  be  taken  as  assumed  that  it  could 
not  be  contended  for  a  moment  that  the  pro- 
bate court  had  any  Jurisdiction  to  order  the 
sale  of  a  homestead  in  contravention  of  the 
homestead  statute.  Now,  the  statute  of  1876, 
as  construed  by  this  court  In  the  Poland-Ves- 
per Case  and  In  tbe  Keene-Wyatt  Case,  gave 
such  authority.  That  of  1895.  as  construed 
by  this  court  In  the  Broyles-Coi,  Powell  and 
Balance-Gordon  Cases,  took  it  away.  And  In 
that  ruling  we  followed  the  per  curiam  in  tbe 
KeeneWyatt  Case. 

[6]  It  is  trite  learning  that  tiie  state  of 
the  old  law,  the  mischiefs  arising  thereunder, 
and  the  remedies  provided  therefor  in  the 
new  law,  is  the  canonized  touchstone  of  inter- 
pretation of  amended  statutes.  State  ex  rel. 
V.  McQuiUIn.  246  Mo.  517,  152  S.  W.  lot  dt. 
352.  How  else  could  a  court  get  at  the  In- 
tendment of  the  lawgiver?  The  precept  to 
go  by  Is:  "To  know  properly,  is  to  know  a . 
thing  in  its  reason,  and  by  its  cause."  Coke, 


Digitized  by 


Google 


Mo.) 


ABMOB  T.  LEWIS 


255 


LUt  183b.  "WWh  that  role  of  IntexpreUtloa 
In  mind,  the  mlscbief  of  the  old  law  and  the 
remedy  provided  by  the  new  spring  spontane- 
onaly  into  view.  The  "mischief'  was  the 
sacrifice  of  the  homeetead  tract  as  pointed 
ont  by  Judge  Gooley  in  the  quoted  excerpt 
from  the  Showers  Case.  The  "remedy"  was 
to  prerent  ench  sacrlflce  and  to  make  effect- 
nal  the  idea  that  the  homestead  Is  forbidden 
fruit  to  the  creditor.  It  is  our  bonnden  doty 
to  cmstme  the  new  law  so  as  to  retard  the 
ndschief  and  advance  the  remedy.  We  may 
not,  as  we  are  Invited  to  do,  overlook  both 
mlKhlef  and  remedy,  and  dispose  of  the 
question  as  if  there  bad  been  no  amendment 
at  alL  To  mle  in  that  way  would  be  to  In- 
troduce an  audacious  and  dlstorbing  novelty 
into  Judicial  exposition. 

[7-1]  As  said,  In  dealing  with  homesteads 
there  is  no  le^slatlve  solicitude  shown  for 
the  creditor,  either  during  the  life  or  after 
tlie  death  of  the  head  of  the  family.  Certain- 
ly not  in  life — why,  then,  in  death?  Thus, 
the  creditor  in  the  life  of  the  householder 
cannot  nail  the  homestead  tract  down  and 
fasten  it  to  one  spot  by  a  Judgment  lien. 
Burton  T.  Cook.  162  Mo.  002,  68  S.  W.  112. 
Ndther  can  be  complain  of  a  fraudulent  dl»- 
podtion  of  it  Schaffer  v.  Beldsmeler,  107 
Mo.  S14, 17  8.  W.  797.  Why?  Because  he  Is 
not  allowed  to  meddle  with  it  while  the 
Ikomestead  right  lasts.  Nor  (and  this  Is  close 
home)  can  the  creditor  sell  the  homestead 
tract  on  fl.  fii.,  subject  to  the  homestead 
right  while  ttie  homestead  exists.  Moore  v. 
Wflkerson,  169  Ho.  loc  dt  S37,  68  S.  W. 
1035.  If  that  be  so  In  ate,  why  should  the 
creditor  have  the  right  to  act  In  that  way 
after  the  griszly  King  of  Terrors  has  Inter- 
vened? That  would  be,  indeed,  to  add  a  new 
terror  to  death  by  Judicial  construction.  We 
hold  death  has  enough  of  Its  own.  On  Oie 
other  hand,  the  sole  purpose  of  those  laws, 
as  now  spread  on  the  books,  read  in  the  lines 
luid  between  the  lines  of  the  statute,  is  to 
protect  the  homestead  tract  from  the  credi- 
tor. They  have  no  atbex  ralson  d'etre.  But 
we  have  pursued  the  matter  fiir. 

The  premises  all  considered,  the  Judgment 
stiould  be  afflrmed. 

It  is  80  ordoed. 

WOODSON,  OBAVBS,  BROWN,  WALK- 
ER, and  PARIS,  JJ.,  concur.  BOND,  J., 
dissents  ia  an  ojdnlon  flled. 

Statement 

BOND,  J.  (dissenting).  Being  unable  to 
concur  In  tbe  learned  opinion  of  the  major- 
ity of  this  division  of  the  court  I  hereby 
■et  forth  the  grounds  of  my  dissent 

John  W.  Lewis  died  on  the  22d  of  Novem- 
ber, 1896i  At  the  time  of  his  death  he  owned 
the  land  In  controversy  aod  used  it  as  a 
homestead.  Be  left  a  widow,  Margaret  J. 
Lewis,  and  six  minor  chUdreu.   During  the 


course  of  administration  of  bis  agtate  in  the 
iwobate  court  of  Crawford  county  and  upmi 
the  petition  of  the  widow,  a  homestead 
was  set  apart  upon  this  land  and  dna 
report  thereof  made  by  the  commiaslonera 
appointed  for  that  purpose  to  the  probate 
court  which  was  conflnned.  At  the  same 
term  of  the  court  a  sale  of  the  land  was 
r^ularly  adjudged,  subject  to  the  homestead 
rights  the  widow  and  minor  children,  for 
the  payment  of  debts.  Report  thereof  was 
made  by  the  administrator,  whereupon  the 
court  approved  the  same  and  directed  blm  to 
execute  a  deed  conveying  the  lands  In  con- 
troTersy  to  H.  S.  Headlee,  purdiaser,  sub- 
ject to  the  homestead  r^hts  of  the  widow 
and  minor  children.  This  was  done.  No 
appeal  was  taken  from  that  decree.  What- 
ever title  the  purchaser  acquired  has  been 
devolved  upon  the  plaintiffs  in  this  suit 
which  was  brought  In  February,  1900.  The 
widow  of  John  W.  Lewis,  deceased,  has  now 
died.  All  of  the  six  children  left  by  him  are 
defendants  to  this  action  and  were  of  age  at 
the  institution  of  this  suit  except  Bagene 
Lewis,  who  was  then  20  years  of  age,  and 
John  O.  Lewis,  who  was  then  18  years  of 
age.  Only  these  two  minor  children  then 
resided  on  the  lands  in  controverfiy. 

This  action  was  brought  In  1909  by  plain- 
tiffs, In  virtue  of  the  title  acquired  by  them 
through  the  administrator's  deed,  to  fix  and 
determine  the  conQlcting  claims  of  them- 
selves and  the  heirs  of  John  W.  Lewis  to  the 
title  of  the  lands  in  suit.  The  two  heirs 
who  were  then  minors  appeared  by  their 
guardian  ad  litem,  and  averred  that  they, 
together  with  the  otber  adult  defendants, 
jare  the  owners  In  fee  simple  of  the  said 
above-described  lands,  and  denied  that  plain- 
tiffs had  any  right  or  title  thereto.  The 
four  adult  heirs  appeared  and  filed  a  sim- 
ilar answer.  The  case  was  tried  by  the 
court  without  the  aid  of  a  Jury.  At  the  .con- 
clusion of  the  evidence,  the  court,  over  tbe 
objection  and  exception  taken  at  the  time  by 
plaintiffs  (appellaots),  refused  the  following 
Instruction  requested  by  them:  "The  court 
declares  the  law  that  the  homestead  of  the 
head  of  a  family,  under  the  statutes  in  force 
In  1896,  was  a  personal  privilege  or  exemp- 
tion from  levy  and  sale  under  execution,  and 
which  followed  the  homestead  when  con- 
verted Into  money  and  reinvested;  and  that 
on  the  death  of  the  head  of  tbe  family  the 
homestead  passed  by  virtue  of  tbe  provi<- 
slons  of  the  statute  to  the  widow,  or  widow 
and  minor  children,  as  the  case  might  be, 
the  widow  taking  the  life  estate,  contingent 
on  remarriage,  and  the  minors  taking  an  es- 
tate for  years,  that  is  to  say  during  minority; 
this  homestead  estate  of  the  widow  and 
minors  being  exempted  from  sale  by  order  of 
the  probate  court  for  the  payment  of  the 
debts  of  the  decedent,  unless  legally  charged 
thereon  by  him  during  his  lifetime,  hut  the 
,  fee  passed  to  tbe  h^rs  of  tbe  deceased  home- 
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Bteader  under  the  statute  of  descents  and  dis- 
tribution, subject  to  the  homestead  rights  of 
the  widow  and  minor  children  and  to  pay- 
ment of  the  debts  of  the  decedent"  The 
court  found  the  Issues  for  the  defendants 
and  rendered  Judgment  accordingly,  from 
which  plaintiffs  have  appealed  to  this  court, 
assigning  for  error  the  refusing  of  the  In- 
struction requested  by  them. 

OplnloiL 

I.  The  only  Question  presrated  la  the  rul- 
ing of  the  trial  court  In  refusli^  the  instruc- 
tion Kt  out  In  the  statem^t  and  adjudging 
the  fae-stmiOe  title  to  the  land  to  be  In  de- 
fendants. 

In  this  case,  the  ri^ts  of  the  parties  are 
detennlnahle  under  the'  provlsl<Hii  of  the 
Homestead  Act  of  1895  (Session  Acta  1895, 
p.  18B;  R.  8.  1899,  {  SWOi,  wbteh  section 
baa  now  been  substituted  hy  section  6708  B. 
S.  1909,  but  the  form  in  which  it  orWnally 
stood  most  control  the  decision  of  this  casoi 
since  ttie  death  of  John  W.  Lewis  took  place 
before  the  amendment  of  1907  (Session  Acts 
1907,  pb  SOD,  whereby  the  statute  contained 
in  the  present  revision  was  substituted  for 
that  contained  in  the  formn'revlslon ;  and  It 
has  been  uniformly  held  in  this  state  that 
homestead  rights  and  the  relations  of  all 
parties  thertfo  are  governed  by  the  law  ex- 
isUi«  on  that  subject  at  the  time  d  the 
deatii  of  the  head  of  the  family.  Brewing- 
ton  T.  Brewington,  211  Mo.  48, 100  S.  W.  723; 
Bushnell  t.  Loomls;  2S4  Mo.  loc.  dt  886,  886, 
1S7  S.  W.  257,  36  Lu  B.  A.  (N.  8.)  1029,  and 
cases  dted;  LlnTille  Harttey,  130  Mo.  256, 
32  S.  W.  652. 

The  important  periods  of  the  enactments 
of  homestead  laws  In  Missouri  have  be^ 
1865,  1875,  and  1^.  Unlniportant  varia- 
tions and  changes  have  been  made  In  such 
acts  in  the  intervals  between  those  three 
times,  but  the  distinctive  characteristics  of 
the  homestead  laws  and  their  essaiUal  varia- 
tions from  one  another  have  been  marked 
by  the  enactments  made  In  tiie  years  above 
stated.  But  It  is  only  necessary,  to  determine 
the  rights  of  the  psjties  in  this  case^  to  re- 
fer to  the  law  on  the  subject  of  homesteads 
as  enacted  by  the  Legislature  In  1895,  since 
the  facts  of  this  case  bring  It  vithln  the 
application  of  that  statute.  In  construing 
that  act,  this  court  has  held  that  the  right  of 
tlie  husband  to  a  homestead  during  his  life 
la  a  mere  exemption  as  to  subsequent  indebt- 
edness and  Is  not  an  estate  In  any  sense 
and  may  be  aliened  by  the  Joint  deed  of  the 
husband  and  wife  (Snodgrass  v.  Copple,  203 
Ma  480,  101  S.  W.  1090;  Cyc.  p.  460),  and 
it  is  that  after  the  death  of  the  husband  a 
life  estate,  determinable  by  her  marriage,  is 
vested  in  his  surviving  widow,  and  a  right 
of  Joint  occupancy  of  the  homestead  Is  vest- 
ed In  his  minor  children  until  their  arrival 
at  the  age  of  21  years  (BushneU  v.  Loomls. 


234  Mo.  loc.  dt  586,  187  S.  W.  257,  36  It  E. 
A.  [N.  S.]  1029). 

The  statute  requiring  interpretation  in  thla 
case  is,  to  wit:  "If  any  such  housekeeper  or 
■head  of  a  family  shall  die,  leaving  a  widow 
or  any  minor  children,  his  homestead  to  the 
valne  aforesaid  shall  pass  to  and  vest  in  such 
widow  or  children,  or  if  there  be  both,  to 
such  widow  and  children,  and  shall  continue 
for  their  benefit  without  being  subject  to  the 
payment  of  the  debts  of  the  deceased,  unless 
legally  charged  tbereon  In  bis  lifetime,  until 
the  youngest  child  shall  attain  its  legal  ma- 
jority, and  until  the  death  of  such  widow: 
that  is  to  say,  the  children  shall  have  the 
Joint  right  of  occupation  with  the  widow 
until  they  shall  arrive  resi>ectlvely  at  their 
majority,  and  the  widow  shall  have  the  right 
to  occupy  such  homestead  during  her  life  or 
widowhood,  and  upon  her  death  or  remar- 
riage it  shall  pass  to  the  heirs  of  the  hus- 
band; and  the  probate  court  having  Juris- 
diction  of  the  estate  of  the  deceased  house- 
keeper, or  head  of  a  fiuntly,  shall,  when 
necessary,  appoint  three  commissioners  to  set 
out  such  homestead  to  the  person  or  p«:sons 
entiUed  thereto."  EL  S.  1809,  i  8620;  Ses- 
sion Acts  1905,  p.  185. 

The  question  arising  under  this  statute  la 
whether  an  indebtedness  arising  subsequent 
to  his  homestead  in  the  land  In  dispute,  after 
due  allowance  In  the  probate  court,  was  a 
legal  basis  of  the  order  of  sale  regularly 
made  by  that  court  of  the  land  of  the  de- 
ceased subject  to  the  rights  of  homestead 
of  the  ^dow  and  minor  children.  The  above 
statute  clearly  excludes  the  right  of  any  sub- 
sequent creditor  to  compel  a  sale  through  the 
probate  court  of  the  homestead  Itself,  but 
it  does  not  in  terms  forbid  a  sale  of  the 
property,  subject  to  the  full  rights  of  the 
homestead  therein. 

In  the  case  at  bar  no  att^pt  whatever 
was  made  to  affect  or  prejudice  the  rights 
of  the  widow,  then  alive,  or  the  minor  chil- 
dren, to  the  rights  of  a  homestead  in  the  land 
in  question.  Hence  the  order  of  the  probate 
court  did  not  contravene  the  language  nor 
the  purpose  of  the  above  statute  to  provide  a 
homestead  for  the  widow  and  minor  children. 
It  simply  undertook  to  afford  creditors,  hav- 
ing legal  demands,  the  right  to  satisfy  them 
out  of  the  property  left  by  the  deceased 
after  the  expiration  of  all  homestead  rights 
therein  given  by  the  statute. 

The  statutes  of  descents  and  distribution, 
which  have  been  a  part  of  our  law  since  the 
organization  of  the  state,  provide  that,  when 
the  owner  of  any  real  estate  of  inheritance 
dies,  "It  shall  descend  •  *  •  tubjeet  to 
the  payment  of  hit  debt^'  (italics  ours)  in  a 
prescribed  course.  R.  S.  1909,  S  832.  As  to 
the  meaning  of  that  section,  the  law  is: 
"But  the  estate  does  not  vest  in  them  abso- 
lutely. It  is  subject  to  be  divested  whenever 
the  land  is  taken  into  the  custody  of  the 
courts  and  subjected  to  the  payment  of  the 
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debts  of  the  deceased.  Tbe  law  appropriates 
the  title  to  the  land,  not  as  that  of  the  heira, 
bat  as  It  came  directly  from  the  ancestor." 
Aubochgn  r.  Anbuctaon,  133  .Mo.  loa  dt.  265, 
34  S.  W.  569.  TTnless  that  statute  Is  to  be 
abrogated,  tbe  creditor  In  the  case  at  bar 
had  a  right  to  enforce  his  demand  against 
the  estate  of  John  W.  Lewis  in  the  land  In 
question,  which  remained  after  the  extinc- 
tion of  all  homestead  rights.  The  homestead 
act  under  review  does  not  purport  to  repeal 
the  general  statutes  gorernlng  the  descent  of 
real  estate.  It  simply  exempts,  during  their 
continuance,  the  determinable  life  estate  In 
the  widow  and  the  estate  for  years  In  the 
minors. 

Clearly,  the  homestead  act,  by  the  utmost 
stretch,  does  not  protect  the  vested  remain- 
der In  the  lands  which  takes  effect  as  a  fee 
when  the  parties  entitled  to  the  homestead 
have  lost  that  right  To  do  that  a  new  and 
different  enactment  wonid  hare  to  be  made 
by  the  Legislature.  This  has  not  been  done. 
Neither  does  the  homestead  act  repeal  the 
statutes  of  descents  and  distribution  by  re- 
pugnancy. For  the  homestead  act  was  not 
enacted  and  does  not  purport  to  exempt  a 
vested  remainder  which  only  takes  effect  aft- 
er the  cessation  of  the  homesteads.  Tet  It 
was  this  remainder  alone  which  the  probate 
court  subjected  to  the  allowed  demands 
against  the  estate  of  its  owner.  Its  action 
was  therefore  In  perfect  accord  with  the 
homestead  act  end  In  no  wise  repugnant  or 
Inconslitent  therewith.  That  all  estates  in 
lemalnder  are  conveyable  by  the  owner  end 
available  to  his  creditors  is  uncontroverti- 
ble. R.  S.  1900,  H  2787,  2192,  2194 ;  White 
T.  McPheeters,  75  Mo,  286;  Brown  v.  Fulker- 
son,  125  Mo.  400,  28  S.  W.  632;  Oodman  v. 
Simmons,  113  Mo.  122,  20  S.  W.  972;  Burk 
▼.  Pence,  206  Mo.  339, 104  S.  W.  23.  Neither 
does  the  homestead  act  repeal  the  statutes  of 
descent  and  distribution  of  vested  remainders 
therein  by  furnishing  a  substitutionary  law 
covering  such  estates.  For  the  slightest  in- 
spection shows  that  the  homestead  act  does 
not  pretend  to  deal  with  the  vested  remain- 
ders in  the  land  upon  which  the  homestead 
Is  set  apart  It  concerns  Itself  solely  with 
the  creation,  of  the  homestead  and  its  pro- 
tection as  such,  and  does  not  undertake  In 
any  way  to  dispose  of  the  ulterior  estates  In 
the  land. 

Now,  there  Is  no  such  thing  as  a  repeal  of 
a  statute  under  the  laws  of  this  state,  except 
to  one  of  the  way3  above  referred  to.  As 
Done  of  them  were  employed,  it  follows  that 
the  homestead  act  did  not  repeal  the  stat- 
utes of  descent  governing  the  devolution  of 
the  vested  remainder  accruing  after  the  lapse 
of  the  homestead,  and  that  the  plaintiffs, 
having  bought  only  this  remainder,  are  enti- 
tled to  its  enjoyment  after  tiie  expiration  of 
tbe  preceding  homestead,  which  was  neither 
bought  nor  claimed,  and  which  they  did  not 
seek  to  recover.  Oonfusion  of  thought  on 
lfilS.Ww-47 


this  subject  has  sometimes  occurred  from  the 
failure  to  bear  in  mind  the  separate  estates 
of  homesteads  and  the  succeeding  remainder 
In  fee.  The  owners  of  the  homestead  have 
the  estate  for  life  or  years.  The  remainder- 
man has  the  subsequent  fee.  These  two  com- 
plementary Interests  make  up  the  entire  es- 
tate In  fee.  The  fee  of  lands  is  never  in 
suspension  when  there  is  preceding  life  es- 
tate or  one  for  years.  The  fee  cannot  be  In 
abeyance,  but  is  always  vested  colncldental- 
ly  with  the  prior  estates  either  in  tbe  re- 
maindermen or  reversioners  by  law  or  by  act 
of  the  parties.  16  Cyc.  p.  646,  subsec.  4; 
2  Blackstone,  168 ;  4  Kent,  Com.  248.  Hence 
the  uniform  ruling  that,  upon  the  death  of 
the  housekeeper  or  head  of  a  family,  the 
homestead  passes  to  his  widow  and  minor 
children,  and  the  fee  In  remainder  vests  in 
bis  heirs.  Including  adults  or  minors  as  may 
happen.  The  correct  Interpretation  of  the 
homestead  act  is  plain  on  its  face.  It  simply 
exempts  from  sale  for  subsequent  debts  the 
homestead  Itself,  during  the  life  of  the  hus- 
band and  wife,  and,  after  the  death  of  tbe 
husband,  during  the  life  of  the  wife  until 
marriage  and  during  the  minority  of  the 
children.  It  has  no  other  object  nor  effect 
No  further  purpose  can  be  ascribed  to  It  un- 
der the  terms  used  therein,  for  it  cannot  be 
construed  as  a  devolution  of  the  fee  remain- 
ing when  the  homestead  Is  gone,  except  by 
interpolatii^  words  of  wholly  different  mean- 
ing from  those  contained  In  it  Had  the  Leg- 
islature intended  to  protect  remaindermen 
entitled  as  such,  after  the 'homestead  should 
fall  into  the  general  estate  of  the  decedent, 
it  would  have  been  a  most  anomalous  policy, 
and  contrary  to  the  very  scheme  upon  which 
homestead  laws  are  framed,  which  Is  the  pro- 
tection of  widows  and  minora ;  and  such  per- 
sons, after  the  extinction  of  the  homestead, 
have  necessarily  ceased  to  be  either  widows 
or  minors.  Wherefore  it  is  not  perceivable 
why  they  should  be  more  entitled  to  Inherit 
the  pro^rty  <^f  their  ancestor  free  from  any 
liability  for  his  debts  than  any  other  adult 
heirs  would  be  so  entitled  In  cases  of  estates 
descended  to  them  wherein  no  homestead  had 
existed.  At  least  the  Legislature  have  ex- 
pressed no  such  discrimination  in  the  above 
act. 

II.  The  learned  opinion  of  the  majority 
of  the  court  refers  to  some  cases  in  this 
state  and  elsewhere  in  support  of  its  con- 
clusions that,  after  the  expiration  of  the 
hAuestead  in  the  lands,  the  title  In  fee  was 
properly  decreed  to  be  In  the  adult  h^rs  of 
the  deceased,  thereby  exempting  It  from  his 
debts.  These  may  be  noticed.  The  earliest 
case  is  Skouten  v.  Wood,  57  Mo.  380.  Judge 
Napton  ruled,  in  that  case,  that  perforce  the 
terms  of  the  fifth  section  of  the  Vermont 
homestead  act  ((3en.  St  1862,  c.  68,  which 
has  been  literally  copied  into  the  Missouri 
act,  and  hence  construed  as  in  Vermont),  the 
widow  of  the  deceased  tnuband,  who  was 
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himself  Belsed  In  fee,  took  likewise  a  fee  In 
the  homestead  because  the  act  in  terms  so 
provided,  to  wit:  "And  such  widow  and 
children,  respectively,  shall  take  the  tame 
estate  therein  of  which  the  deceased  died." 
(Italics  ours.)  67  Mo.  381  So  strongly  and 
forcefully  did  Judge  Napton  show  the  Irra- 
tionality of  the  consequence  (which  could 
not  be  Judicially  escaped  under  the  very 
terms  of  the  homestead  act  which  had  been 
Imported  with  the  construction  given  It  In 
the  home  state)  that  the  Legislature  at  once 
repealed  and  struck  out  the  terms  "same  es- 
tate" descriptive  of  the  character  of  home- 
stead vested  In  the  widow  contained  in  the 
act,  and  adopted  what  was  thenceforth  the 
homestead  act  of  1875,  and,  to  prevent  any 
further  Judicial  nonconformity  with  its  in- 
tent, Inserted  in  the  new  act  a  provision  that 
the  estate  subject  to  the  homestead,  when 
that  expired,  should  go  according  to  the 
statutes  of  descents.    Session  Acts  1875;  p. 

00.  Following  the  law  as  thus  changed, 
came  the  decisions  In  division  1,  Broyles  v. 
Cox,  153  Mo.  242,  54  S.  W.  488,  77  Am.  St. 
Rep.  714,  and  Powell's  Estate,  157  Mo.  161, 
57  S.  W.  717.  The  rulings  In  these  two  cases 
were  to  the  effect  that  the  homestead  act 
as  amended  prevented  the  sale,  of  the  lands 
subject  to  it  until  the  homestead  expired, 
mvl^on  2,  however,  on  the  next  presentation 
of  the  question,  took  it  up  and  in  an  unani- 
mous decision  expressed  a  contrary  view, 
and  after  a  full  review  of  the  authorities 
referred  its  opinion  to  banc  in  order  that 
the  law  might  be  harmonized  and  clarified 
on  this  subject   Keene  v.  Wyatt.  160  Mo. 

1,  60  S.  W:  10S7,  68  S.  W.  116.  Thereupon 
the  matter  was  considered  in  banc,  which, 
in  an  opinion  concurred  In  by  all  the  Judges 
exc^t  Marshall,  J.,  adjudged  that  the  cases 
of  Broylea  v.  Cox  and  Powell's  Estate,  su- 
pra, really  turned  upon  a  construction  of  the 
Homestead  Act  of  1885,  and  hence  the  ob- 
servationB  in  those  two  opinions  in  refer- 
ence to  the  preceding  Homwtead  Act*  of  1875 
were  mere  obiter  dicta,  and  added : .  "But 
the  rulings  In  those  cases  to  the  effect  that 
the  homestead  of  a  deceased  housekeeper  or 
head  of  a  family,  within  the  statutory  size 
and  limits,  cannot  be  sold  under  the  Home- 
stead Law  of  1875,  by  an  order  of  the  pro- 
bate court  of  the  proper,  county,  for  the  pay- 
ment of  the  debts  allowed  against  the  estate 
of  the  deceased,  subject  to  the  homestead 
rights  of  the  widow  and  minor  children,  are 
disapproved.  With  these  suggestions,  the 
foregoing  opinion  of  Burgess,  J.,  is  approved, 
and  adopted  by  the  conrt  In  banc.  Burgess, 
0.  J.,  Sherwood,  Robinson,  Brace,  Valllant, 
and  Gant,  JJ.  concur.  Marstiall,  J.  dis- 
sents." 

Hence  It  must  be  clear  that,  except  Mar- 
shall, J.,  the  entire  court  adjudged  the  sala- 
blllty  of  the  remainder  In  fee,  subject  to  the 
homestead  under  the  Homestead  Act  of  1875. 
The  interpretation  of  the  Homestead  Act  of 


1875  having  been  thus  pot  at  rest,  ^  next 
decision  was  rendered  under  the  Homestead 
Act  of  1895  (being  the  one  presented  for  re- 
view In  the  present  case).  In  that  case  (Bal- 
ance V.  Gordon,  247  Mo.  119,  152  S.  W.  358 
[January  29,  10131)  the  opinion  was  written 
by  the  learned  writer  of  the  opinion  of  the 
majority  in  the  present  case.  The  facts  as 
we  gather  them  are:  The  householder  de- 
vised his  two  lots  to  his  wife  for  life  with 
remainder  to  one  of  his  children;  He  died 
In  1898.  In  the  course  of  administration 
of  his  estate,  it  is  said  "that  the  lots  were 
sold  by  an  order  of  the  probate  court  and 
were  sold  to  pay  the  Taylor  debt  and  said 
costs."  Administrator's  deed  was  made  to 
the  purchasers,  who  afterwards  acquired  the 
widow's  interest  by  deed.  A  suit  vras 
brought  by  the  devisee  under  the  will  to  es- 
tablish her  title  thereunder,  when  the  fore- 
going facts  and  others  were  set  up  by  the 
defendants,  who  represented  the  purchaser 
under  the  administrator's  deed  and'the  gran- 
tee under  the  deed  from  the  widow.  It  was 
held  that  the  sale  ordered  by  the  probate 
court  was  void,  and  that  the  plaintiff  was 
entitled  to  recover  the  fee  after  the  expira- 
tion of  the  life  estate  of  the  widow.  It  is 
not  necessary  that  an  attempt  should  be  made 
to  sustain  that  ruling  on  the  narrow  ground 
that  there  was  technical  error  in  the  form 
of  the  order  of  sale  made  by  the  probate 
court,  in  that  it  should  require  the  sale  ot 
the  lands  to  be  made  subject  to  the  home- 
stead rights  of  the  widow  and  minor  ditld. 
While  this  was  a  formal  error,  yet  it  did  not 
affect  the  rights  of  the  parties  under  tliat 
sale,  since  the  adminlBtrator's  deed  should 
have  been  held  good  as  to  the  remainder  and 
not  good  as  to  the  preceding  homestead. 
Evidently  it  was  the  intention  ot  the  opin- 
ion In  Balance  v.  Gordon,  supra,  to  treat 
the  question  on  the  broad  ground  tlut  the 
administrator's  deed  was  void  both  as  to  the 
remainder  and  the  homestead  estates,  and 
this  was  the  view  expressed  in  the  oi^blon, 
and  to  sustain  which  it  construed  tlie  Home- 
stead Act  of  1896  as  consUtnting  a  direct 
legislative  repeal  of  the  general  statutes  of 
descent  and  distribution  governing  the  trans- 
mission of  property  upon  the  death  of  the 
owners.  And  it  is  that  view,  so  fsr  afi  it 
holds  the  sale  was  void  as  to  the  remainder 
estate,  to  wldcb  I  dissent  as  wholly  unten- 
able from  any  possible  viewpoint  of  the 
language  and  objects  of  tlie  Homestead  Act 
of  1895,  opposed  to  wise  public  policy,  it  not 
the  organic  law,  and  in  contravention  of  the 
necessary  conclusions  of  reason  resting  on 
the  foundation  principles  of  the  law.  The 
only  theory  which  seems  to  be  advanced  In 
Balance  v.  Gordon,  supra,  and  the  present 
opinion  ot  the  majority,  against  the  right  ot 
a  creditor  having  an  allowed  demand  to  ob- 
tain sale  in  the  course  of  administration  ot 
the  land  upon  which  a  homestead  exists 
subject  in  all  respeots  to  tlie  full  ri^ts  of 
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a  bomestead  tbardn,  Is  that  llie  Homestead 
Act  of  1896.  above  quoted,  does  not  In  to- 
Udem  verbis  recite  that  such  right  is  given 
as  did  the  act  of  1875.  The  answer  Is  that, 
unless  fbat  right  is  directly  inhibited  by  the 
homestead  statute  of  1885  as  it  wa^  in  the 
act  of  18^  then  It  must  exist  perforce  the 
Ktatutes  of  descent  and  distribution,  which 
govern  and  control  the  transmission  of  proi>- 
erty  of  every  dtlzen  of  this  state.  That  it 
is  not  directly  forbidden  by  the  homestead 
act  in  question  is  apparent  from  the  merest 
glance  at  the  terms  of  said  homestead  act. 

This  leaves  no  support  for  the  theory  of 
the  case  of  Balance  v.  Gordon,  except  the 
contention  that  the  silence  of  the  Homestead 
Act  of  1895  as  to  the  transmisdon  of  the 
remainder  after  the  lapse  of  homestrad 
rights  operates  as  a  repeal  to  the  general 
statutes  of  distribution  governing  the  course 
of  that  estate  when  belonging  to  any  dece- 
dent at  the  date  of  his  death.  Neither  law 
nor  logic  will  permit  that  conclusion  to  be 
drawn.  It  Is  diametrically  opposed  to  the 
established  law  governing '  all  repeals  of 
statutes,  whldi,  as  has  been  shown,  can  only 
be  done  in  a  triform  way:  (1)  By  express 
terms;  (2)  by  r^ugnancy;  by  a  new 
substitutional  act  covering  the  entire  sub- 
ject Can  it  be  said  that  the  homestead  act 
In  question  expressly  repeals  the  general 
statutes  of  distribution  as  to  those  estates 
In  remainder  which  arise  only  after  the 
homestead  estate  has  been  fully  spent?  The 
answer  must  be  In  the  negative,  for  the 
Homestead  Act  of  1895  contains  no  repeal- 
ing worda  Can  It  be  held  that  the  acts  are 
repugnant,  and  therefore  the  latter  repeals 
tbe  former?  The  same  answer  must  be  giv- 
en, because  the  sole  object,  scope,  purpose, 
and  design  of  the  homestead  act  was  to  pro- 
tect those  rights  as  long  as  they  exist,  and 
not  any  other  or  later  estate.  How  then 
can  It  be  that  a  disposition  of  the  after  es- 
tate militates  against  the  full  enjoyment  of 
the  prior  homestead  estate,  when  the  very 
terms  of  the  disposition  show  that  It  Is  sub- 
ject in  all  and  every  respect  to  tbe  full  en- 
joyment of  those  rights?  If  this  must  be 
admitted,  then  the  two  acts  are  not  repug- 
nant. Again,  can  It  be  said  with  any  show 
of  reason  or  even  plausibility  that  a  home- 
stead act  which  Is  absolutely  silent  on  the 
point  of  transmission  or  descent  of  an  after 
estate  (L  e.,  fee  In  remainder  after  the  home- 
stead) is  a  substitute  act  for  the  full  and 
qiedflc  directions  contalued  In  the  general 
statutes  of  descent  on  that  subject,  wheo 
the  alleged  substitute  act  uses  do  terms 
whatever  In  reference  to  tbe  provision  In 
question?  This  must  be  also  denied,  unless 
an  act  with  no  provision  on  a  particular 
subject  Is  a  full  and  complete  substitute  for 
another  which  deals  fully  with  the  sub- 
ject. This,  of  course,  cannot  be.  I  hold, 
therefore,  that  the  conclusion,  that  the 
Homestead  Act  of  1886  contains  within  itself 


a  repeal  in  any  mode  ct  tbe  provisions  of 
the  general  statutes  of  descent  and  distribu- 
tion governing  estates  In  remainder  arising 
after  Uie  full  enjoyment  of  the  homestead 
protected  by  that  statute,  can  only  rest  from 
any  possible  standpoint  on  demonstrable  fal- 
lacies forbidden  both  by  law  and  logic.  For 
these  reasons  I  think  the  decision  in  Balance 
V.  Gordon  was  Illy  considered  and  should  be 
disapproved  and  overruled  In  order  that  the 
Interpretation  by  this  court  of  tbe  Home- 
stead Act  of  1895  should  rest  upon  the  stable 
basis  of  Its  language  and  terms,  and  not 
upon  the  Interpolation  therein  of  a  repeala- 
tory  clause,  nor  upon  legal  fictions,  in  or- 
der to  annihilate  the  statutes  of  descent  and 
distribution  relative  to  a  subject  plainly 
beyond  the  scope  of  the  purpose  and  object 
of  the  homestead  act  That  this  is  the  sound 
and  true  view  Is  apparent  from  the  clear  rul- 
ings of  the  decision  of  division  2  In  Keene 
T.  Wyatt  supra,  adopted,  as  shown  above, 
by  the  court  In  banc,  and  the  authorities 
therein  cited ;  by  Poland  v.  Vesper,  67  Mo. 
727,  as  well  as  the  Inescapable  view  of  the 
meaning  of  the  Homestead  Act  of  1805  aris- 
ing from  the  consideration  of  the  words  and 
language  of  the  act  Itself  and  Its  sole  pur- 
pose to  protect  the  beneficiaries  of  the  ex- 
empted estate,  and  not  to  protect  the  heirs 
or  devisees  of  any  other  estate. 

I  doubt  whether  this  has  been  put  with 
more  clearness  and  force  than  in  the  follow- 
ing language  of  Poland  v.  Vesper,  supra.  In 
that  case,  speaking  of  the  Homestead  Act  of 
187S,  It  Is  said:  "The  object  of  tbe  statute 
was  to  secure  a  home  for  the  widow  and 
minor  heirs,  and  the  sale  of  the  land  sub- 
ject to  the  homestead  right  could  In  no  man- 
ner Interfere  with  them  in  the  enjoyment 
of  that  zit^t"  The  court  further  held  tbat 
the  instruction  requested  by  plaintiff  Should 
have  been  given  which  "declared  that  tbe  ad- 
ministrator's deed  conveyed  the  title  to  the 
plaintiff,  subject  to  the  homestead  right  of 
the  widow  and  the  defendant  and  that,  the 
widow  having  died  and  the  defendant  at- 
tained his  majority  b^ore  the  commencement 
of  suit  plaintiff  was  entitled  to  recover." 
It  Is  no  answw  to  the  logic  of  this  t^nlon 
to  say  that  the  act  of  1875  contained  a  recital 
that  tbe  bomestead  estate,  subject  to  the 
riglits  thereof,  should  pass  by  descent  That 
statute,  as  has  been  shown,  was  passed  to 
me  at  a  decision  under  the  first  homestead 
act  taken  from  Vermont,  which  act  contained 
terms  in  Itself  constituting  a  repeal  of  the 
statute  of  descent  and  dlstributlou.  But  the 
Legislature  struck  out  those  repealatory 
terms.  Tbey  bave  not  been  reinserted  In  the 
act  of  1895.  And  the  whole  argument  of 
Balance  v.  Gordon,  supra,  in  tbe  last  analysis 
rests  necessarily  on  the  assumption  that,  be- 
cause the  act  of  1895  did  not  adopt  the  pre- 
caution of  the  act  of  1875  of  making  an  ex- 
proas  provision  that  the  statutes  of  dasoent 
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Bhonld  control  vmperty  after  tbm  cenafion 
of  tbe  bomeitead,  theref  (ure  tbe  mint  of  >nch 
m  proTlBlon  sbowed  that  the  L^tOatnte  In* 
taded  In  the  act  of  1896  to  repeal  and  orer- 
throw  the  statates  of  desoent  and  dlstrlbn- 
tlon  which  folly  cover  and  provide  for  that 
subject  The  bare  atateokent  of  this  view  dla- 
doses  Its  logical  Infirmity.  The  old  atatnte 
of  1865  cannot  be  revived  In  ^ect  or  re-en- 
acted by  tbe  mere  failure  of  the  act  of  1895 
to  Include  within  its  terma  one  of  the  provi- 
sions of  the  act  of  18TS,  which  act  also  had 
expressly  repealed  that  prorialon  of  tbe  act 
of  1865,  which  was  the  only  sapport  while  It 
existed  that  can  be  pointed  to  in  the  statute 
law  of  this  state  fbr  the  view  expressed  in 
Balance  v.  Gordon,  supra,  and  the  majority 
opinion,  to  wit,  that  the  statutes  of  descent 
and  distribution  were  repealed  as  to  their 
governance  of  subsequent  estates  by  the  terms 
of  the  homestead  act  Repealed  statutes  are 
not  revived  in  thet  way  In  this  state. 

III.  Some  reference  is  made  in  the  learned 
opinion  of  the  majoiltr  of  the  division  In 
this  case  to  an  eminent  lawyer,  Judge  Gooley, 
and  a  quotation  from  one  of  his  opinions  is 
made.  Judge  Cooley,  as  shown  by  Judge 
Marshall  In  his  dtsaentiog  opinion  (Keene  v. 
Wyatt,  160  SIo.  1,  60  S.  W.  1037,  63  S.  W. 
116),  had  already  decided  the  point  the  other 
way.  However,  a  careful  examination  of  the 
subsequent  reference  to  Judge  Cooley's  lat- 
ter oplDlon  by  the  Supreme  Court  of  Michi- 
gan will  show  that  the  rule  quoted  from  him 
<43  Mich.,  supra)  in  the  majority  opinion 
would  have  no  application  whatever  to  a 
case  like  the  present,  which,  according  to 
Judge  Cooley,  would  fall  within  the  reasoning 
and  Judgment  announced  by  him  in  the  previ- 
ous case.  38  Mich.,  supra.  For  here,  as  in 
tiiat  case,  there  was  no  appeal  from  the  order 
of  the  county  court  directing  the  sale  of  the 
land  subject  to  tbe  homestead  rights.  Where 
that  is  so.  Judge  Cooley  held  in  both  opinions 
that  such  a  sale  was  Impregnable  to  a  col- 
lateral attack,  which  is  exactly  the  sort  of 
attack  defendants  make  in  this  case  against 
the  validity  and  enforceability  of  the  Judg- 
ment of  the  county  court  directing  the  sale  to 
plalntlif's  grantors  and  confirming  the  deed 
made  to  him.  But  the  Supreme  Court  of 
Michigan  did  not  stop  even  there.  It  dis- 
tinctly stated,  in  Re  Emmons'  Estate,  142 
Mich,  loc.  dt  309,  105  N.  W.  lot  dt  762.  in 
referring  to  the  argument  that  there  ought 
to  be  DO  sale  of  land  subject  to  homestead 
until  after  the  homestead  was  ended,  as 
follows:  "If  tbe  Import  of  this  argument  is 
understood,  It  is  that  such  a  homestead — one 
in  value  no  more  than  $1,500 — cannot  t>e  sold 
at  all,  if  the  statute  is  followed,  nnless  it 
falls  into  the  estate  before  tbe  time  otherwise 
limited  by  atatnte  for  closing  the  estate,  or 
before  the  time  when  the  estate  Is  otherwise 
actually  closed.  Such  a  holding  would  do 
violence  to  settled  rules  of  construction. 
There  may  be  dlfficultieB  in  fact;  but  there 


Is  no  legal  dUOcnlty  In  aavlog  both  Oie  con- 
Btltatlonal  homestead  tor  those  entlUed  to  It, 
and,  ultimately,  tbe  valne  d  tiie  fee  tor  credi- 
tors of  the  decedent"  It  mnat  be  noted  that 
in  Mchigan  the  homestead  exemption  to 
created  by  the  Oonstltation  of  that  state. 

Again,  In  B|>eaklng  directly  of  tbe  two  de- 
cUAons  of  Judge  Oooley,  the  Supreme  Gonrt  of 
Michigan,  hi  Bnrkbardt  v.  Walker  ft  Son,  182 
Mich.  loc.  dt  96.  92  N.  W.  779,  102  Am.  St 
"Rep.  386,  dtes  the  positiona  of  the  defradanta 
baaed  on  l^ose  two  cases,  and  thereafter  de- 
termines the  efCect  of  them  in  the  tollowing 
langnage:  "In  support  ci  the  third  dalm 
tor  reversal,  defendant  says:  The  complain- 
ant's homestead  rl^t,  by  virtne  of  being  ttie 
wife  of  the  execution  defendant,  was  simply 
a  contingent  right  of  occupancy,  not  an  Inter- 
est In  fee.  •  *  •  The  fee  of  tiie  ececntton 
defendant,  subject  to  the  homestead  rights  of 
tbe  wife,  •  *  •  and  other  Incumbrances, 
can  be  sold  on  execution.  •  •  •  Show- 
era  V.  Robinson,  43  Mich.  602,  6  N.  W.  088; 
Drake  v.  KlnseU,  88  Mich.  232.'  The 
most  that  can  be  claimed  for  these  cases  is 
that  they  establish  the  proposition  tliat  an 
administrator's  sale,  under  an  order  of  the 
probate  court,  of  the  homestead  of  the  family 
of  bis  Intestate,  subject  to  their  homestead 
rights,  Is  valid,  if  the  order  authorizing  such 
sale  is  not  appealed  ttom."  And,  again,  In 
discussing  the  whole  subject  and  reviewing 
specially  both  dedsions  of  Judge  Cooley,  and 
In  answer  to  the  contention  in  a  case  which 
attacked  the  validity  of  a  sale  of  property 
subject  to  homestead  rls^ts,  said  In  conclu- 
sion: "We  think  it  clear  that,  if  this  decree 
is  to  stand,  now  that  tbe  children  have  a1> 
tained  thdr  majority  (excepting  Mrs.  Foster, 
who  has  a  home  elsewhere),  it  must  stand  up- 
on other  grounds  than  because  the  sale  is 
void  on  the  ground  tiiat  the  land  was  a  home- 
stead." Louden  v.  Martlndale,  100  Mich.  loc. 
dt  241,  67  N.  W.'  133;  Oarrigan  v.  Rowell, 
96  Tenn.  loc.  dt  192,  34  8.  W.  4;  McGaleb 
V.  Burnett  55  Miss.  83 ;  Derr  v.  Wilson,  84 
Ky.  14 ;  Thompson  on  Homesteads,  |  738. 

Moreover,  the  suggestion  based  on  the  quo- 
tation from  Judge  Cooley,  that  a  sale  of  tbe 
fee  in  remainder  would  cause  a  sacrifice  of 
the  property  of  the  ultimate  owners,  where- 
fore the  court  should  make  the  homestead 
act  read  so  as  to  forbid  such  a  sale,  cannot 
have  any  force  whatever :  (1)  Because  It  was 
not  the  purpose  of  the  homestead  act  to  do 
other  than  protect  the  homestead  estate  it- 
sd^  and  that  estate  would  have  been  In  no 
wise  diminished  nor  its  fall  enjoyment  im- 
paired even  if  the  one  which  came  after  was 
sold  bdow  Its  value;  (2)  because  the  Legisla- 
ture could  not  have  designed  to  protect  these 
remainders  following  homesteads,  when  it  has 
not  protected  any  other  remainders,  for  the 
law  is  unquestionable  that  all  vested  or  even 
contingent  remainders  are  salable  under  ex- 
ecution when  the  owner  Is  alive  or  on  an  ad- 
ministration after  hia  deat3i,  before  the  fiOt 
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Ing  In  of  tbe  preceding  estates.  Clearly, 
therefore,  it  could  not  have  been  the  leglsla- 
tlTe  purpose  to  create  a  distinction  between 
some  remainders  and  all  others,  for  it  could 
not  thus  discriminate  between  indlridnals 
withoat  violating  the  Constitutions,  state  and 
federal,  guaranteeing  to  each  citizen  the  equal 
protection  of  the  laws  as  well  as  the  "lawful 
gains"  of  his  industry.  As  it  la  undeniable 
that  any  other  vested  remainder  (than  that 
which  follows  a  homestead  estate)  which 
might  belong  to  a  deceased  owner  would  fol- 
low the  statutory  course  of  descent  and  pass 
to  his  heirs,  subject  to  the  payment  of  his 
debts,  why  should  not  the  same  ruling  govern 
the  vested  remainder  which  exists  in  proiwr- 
ty  subject  to  the  homestead  estate  of  the 
widow  and  minor  cblld?  There  can  be  no 
difference  In  reason  or  firinciple  between  the 
two  cases. 

It  Is  thus  clear  that  the  excerpt  from  one  of 
the  cvlnlons  of  Judge  Gooley  quoted  in  the 
majority  <q^on  furnishes  no  support  for  its 
condudon  in  the  present  case. 

IV.  The  Homestead  Act  of  1895  and  the 
general  statutes  of  descent  and  distribution 
are  entlr^  harmonious  and  iec<mcUable  with 
eadi  otlier^ae  tme  protects  homesteads ;  the 
other  goveniB  remainders  thereafter  and 
every  oQner  spedea  of  pr^pertr  of  a  decedent 
fniere  Is  no  posdtde  antagmdam  or  Inconsfst- 
eiey  between  their  respective  objects.  This 
Is  pertectiiy  iUustrated  in  the  case  at  bar. 
Here  the  remainder  was  sfOd  subject  In  aU 
noieets  to  all  flie  richts'of  homestead,  thus 
preserving  them  Intact  and  achieving  the  ftill 
objects  of  the  homestead  act  I  bold  that  it 
Is  a  contradiction  in  team  to  si^  Out  sach 
«  sale  is  a  destruction  of  any  rights  of  home* 
stead  which  are  ezpreasly  exdnded  fnnn  It  In 
Oiedeed  given  to  the  purdiaser. 

For  the  foregoing  reasons  I  must  dissent 
to  tlie  learned  opini«i  of  the  majority  of 
tbe  court  in  this  dlvidon.  I  think  the  judg- 
meat  of  tbe  trial  court  should  be  reversed 
and  remanded  for  its  failure  to  give  the  in- 
structioc  requested  by  plaintiffs — which  is  an 
accurate  statement  of  the  law  of  this  state — 
and  that  a  decree  should  be  rendered  In  ac- 
cordance with  the  ruling  therein  announced. 
The  foregoing  opinion  is  reflled  as  my  dis- 
sent to  the  opinioi.  adopted  in  this  case^  In 
Banc 


TmIO^  CBMBTEHT  ASS'N  et  al.  v.  KANSAS 
CITT  et  al. 

(Supreme  Court  of  MisaourL  Nov.  11,  1913.) 
1.  MnnciFAL  CoBpoBATXons  (I  63*)— Obdi- 

IfANtXS  —  KXA80NABLBITB88  —  POWKB  OF 
COXJBTB. 

The  courts  may  inqnire  Into  the  reason- 
ableness of  mnnid^  ordinances. 

[Ed.  Note.— For  otiier  eases,  see  Hnnldpal 
Corporadone,  Cent  Dig.  H  IBS.  1378,  1S79; 
Dec  Dig.  I 


2.  Municipal  Cobpobations  (S  609*)— Oedi- 
nances— powbb  of  cobpobation. 

Under  KaoBas  City  Charter  1909.  art.  1.  I 
1.  par.  13,  prondiog  tnat  tbe  corporatioa  mnj- 
ezerdse  all  powers  necessary  to  maintain  the 
public  peace,  protect  property,  and  promote 
the  pablic  welfare,  and  preserve  the  health  of 
the  mbabitaDts,  and  ardcle  3,  |  1,  par.  16,  de- 
claring that  tbe  mayor  and  common  council 
shall  nave  authority  by  ordinance  to  secure  the 
general  health  and  safety,  and  abate  nuisances, 
or  under  paragrapb  41  alone,  which  declares 
that  the  council  shall  have  power  to  pass  all 
ordinances  not  inconsistent  with  the  laws  of 
tbe  state  or  the  United  States  as  may  be  nec- 
essary to  maintain  peace,  order,  good  govern* 
meot,  health,  and  welfare,  the  dty  ban  author- 
ity to  prohibit  further  burials  In  a  cemetery 
located  within  its  boundaries  where  tbe  con- 
tinued use  of  the  burying  gromid  would  be  det- 
rimental to  the  poblic  bealOt  and  constitnte  a 
nuisance. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1343;  Dec.  Dig.  S 
609.*] 

3.  Municipal  Cobpobations  ({  592*)— Obdi- 
NA  NOES— Health. 

Where  a  cemetery  association  was  incor- 
porated by  a  special  act  of  the  Legislature, 
the  right  of  the  municipality  in  which  it  was 
located  to  prohibit  tbe  continued  use  o(  the 
burying  ground  because  it  was  a  nuisance  and 
dangerous  to  public  health  cannot  be  denied 
on  tbe  grpund  that  the  charter  of  the  munici- 
pality giving  it  authority  to  pass  such  ordi- 
nances prohibited  tbe  passage  oC  ordinances  in- 
consistsnt  vith  tbe  state  laws,  for  the  abat- 
ing of  tbe  nulBance  of  tbe  boring  ground  was 
not  a  repeal  of  Its  charter. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  ||  1311-1S14;  Dec 
Digfl  B92.*l 

4.  CoROTrrunoNAL  Law  60*)— Municipal 
Cobpobations  (I  591*)— Police  Foweb. 

Neither  tbe  aty  nor  the  state  can  surren- 
der or  bargain  away  its  police  power. 

{XSd.  Note.—For  other  cases,  see  Constlta- 
tional  Law,  Cent  Dig.  H  88*  ^  dB;  Dec.  Dig. 

5 60;*  Municipal  Corporations,  Cent  IMg.  I 
810;  Dec  Dig.  f  591.*! 

5.  CEifXTEBiEa  (S  S*)— CoKsTxrnnoNAi.  Law 
<{  129*)— Chabtkbs. 

Neither  the  state  nor  the  munldpali^  can 
preclude  Itself  by  a  charter  to  a  cemetery  as- 
sodation  from  enacting  laws  prohibiting  burials 
in  places  where  they  constitute  a  pubHc  nui- 
sance. 

[Bd.  Note.— For  other  cases,  see  Cemeteries, 
Cent  Dig.  i  3:  Dec.  Dis.  13;*  Constitutional 
Law,  Cent.  IHg.  H  296,  8^,  862-413;  Dec. 
Dig.  5  129.*] 

6.  Injunction  (i  128*)  —  Enfobcemsnt  op 
Obdinances—Cemeteeies— Nuisances. 

In  a  suit  to  enjoin  the  enforcement  of  a 
municipal  ordinance  prohibiting  further  burWs 
in  a  cemetery  located  within  a  municipality, 
evidence  held  to  show  that  tbe  ordinance  was 
not  passed  for  tbe  benefit  of  the  public  health 
or  to  abate  nuisances,  but  to  benefit  land  spec- 
ulators and  others  who  expected  to  reap  a  ben- 
efit by  tbe  disuse  of  tbe  cemetery. 

[Ed.  Note.— -For  othe&  cases,  see  Injunction, 
Cent  Dig.  fi  278;  Dec.  Dig.  f  128.*] 

7.  CElfBTBBIES    (I  8P)-OBDinANOB8— VAUU- 

ITT. 

Where  the  location  of  a  cemetery  to  a 
lar^e  extent  blocked  the  growth  of  one  part  of 

a  city  an  ordinance,  enacted  not  to  protect  tbp 
public  health  but  to  benefit  epeculators  and 
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lftDdown«n  In  that  vicinity,  wbicb  prohibited 
aubiequent  bnriala  in  the  cemetenr  and  would 
tend  to  work  the  deBtrnctlon  of  toe  cemetery, 
is  unreasonable,  tyrannical,  and  invalid,  particu- 
larly where  it  appeared  that  the  increase  in  the 
value  of  the  sarrounding  property  voald  not 
correspond  to  the  destruction  of  the  value  of 
the  cemetery. 

[Bd.  Note.— For  other  cases,  see  Cemeteries, 
Gent.  Die.  1  8;  Dec.  Dig.  |  3.*] 

8.  Appeal  and  EIbbob  ^  172*)— QuKsnoits 

PRESBimtD  FOB  REVIEW. 

In  a  suit  by  a  cemetery  association  to  en- 
join  the  enforcement  of  a  municipal  ordinance 
prohibiting  future  burials,  lot  owners  who  were 
not  represented  in  the  court  below  cannot  upon 
appeal  obtain  a  decree  requiring  the  associa- 
tion to  do  certain  work  on  the  lots;  that  ques- 
tion not  being  presented  by  the  pleadings  or 
dealt  with  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1070-1078;  Dec.  Dig.  i 
172.*] 

9.  Constitutional  Law  {S  316*)— Due  Pbo- 
CE86— What  Cokbtitutes. 

For  the  Supreme  Court,  on  appeal  in  an 
action  to  enjoin  enforcement  of  an  ordinance 
forbidding  further  interments,  to  render  a  de- 
cree regiuring  plaintiff,  a  cemetery  association, 
to  perform  duties  as  to  care  of  lots  claimed 
to  exist  by  lot  owners,  which  matters  were 
not  raised  below,  and  were  solely  between 
plaintiff  and  the  lot  owners  who  were  not  even 
parties,  would  work  a  deprivation  of  plaintiff's 
property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
Uonal  Law,  Cent  Dig.  i  938;  Dec.  Dig.  {  310.*] 

Bond,  J.,  dissenting  in  part. 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  O.  A.  Lucas,  Judge. 

Action  by  the  Union  Cemetery  Association 
and  others  against  Kansas  City  and  others. 
From  8  Judgment  for  defendants,  plaintiffs 
appeal.  Reversed. 

The  plaintiffs,  the  appellants  here,  who  for 
convenience  will  hereafter  be  designated  by 
the  former  appeilatloD,  Instituted  this  suit 
In  the  drcnlt  court  of  Jackson  county  to 
enjoin  the  respond^ts,  who  hereafter  will 
be  referred  to  as  "defwdants,"  from  enforc- 
ing an  ordinance  of  the  dty,  duty  enacted  by 
the  common  council  thereof,  and  approved 
by  the  mayor,  July  14,  1^10,  forbidding  buri- 
als in  the  grounds  of  the  Union  Cemetery, 
a  corporation  duly  Incorporated  under  the 
laws  of  this  state,  by  a  special  act  of  the 
Legislature,  approved  November  9.  1857. 

In  order  to  fully  and  properly  understand 
the  positions  of  the  respective  parties  to  this 
suit,  It  will  be  necessary  for  us  to  set  forth 
both  the  act  Incorporating  the  cemetery  and 
the  ordinance  prohibiting  farther  burials 
therein. 

Said  act  of  the  Lagfslatnre  reads  as  fol- 
lows: 

"An  act  to  Incorporate  the  Onion  Cemetery 
Association. 

"1.  That  James  M.  Hunter,  Edward  T. 
Perry,  Joseph  G.  Ranson,  William  R.  Bern- 
ard, Bobert  J.  Uiwrence,  and  MUton  3. 


Payne,  and  their  soecessors  forever,  be;  and 
they  are  hereby  created  a  body  politic  and 
corporate,  by  the  name  and  style  of  the 
'Union  Cemetery  Association*;  and  by  that 
name  have  perpetual  succession ;  sue  and  be 
sued ;  plead  and  be  Impleaded ;  defend  and 
be  defended  in  all  courts  In  this  state ;  and 
in  like  manner  to  have  and  use  a  common 
seal,  which  they  may  alter  or  diange  at 
pleasure;  to  make  such  by-laws  and  regula- 
tions for  the  good  government  of  the  corpo- 
ration, and  the  Sclent  management  of  its 
affairs,  as  they  may  deem  neceasary:  pro- 
vided, the  same  are  not  inconststent  with  or 
repugnant  to  the  public  law  of  the  land. 

In  addition  to  the  tract  of  land  now 
held  or  owned  by  the  said  corporation  for 
a  cemetery  or  graveyard,  th^  shall  have 
power  to  buy  and  hold  any  aomber  of.  acres, 
uot  exceeding  one  hundred  and  sixty,  for 
that  purpose;  lay  off  the  aame^  or  any 
portion  thereof.  Into  lots  and  sabdlvirima 
suitable  for  graves,  vaults  and  monuments ; 
may  embellish  die  same  with  trees,  shmb- 
bery,  and  Aowots,  or  cause  the  same  to  be 
done  by  any  purchaser  thereof,  and  lay  out 
avenues  and  walks;  and  when  so  laid  off 
and  dedicated,  shall  be  forever  held  by  said 
corporation  for  the  purpose  aforesaid,  and 
none  other;  said  corporation  may  sell  and 
convey  any  of  the  lots  or  subdivisions  In  said 
cemetery  for  the  purpose  aforesaid,  subject 
to  such  conditions  as  may  be  prescribed  by 
its  by-laws;  and  every  right  sold  and  con- 
veyed shall  be  held  and  used  by  the  pur- 
chasers thereof,  for  the  purposes  aforesaid, 
and  none  other,  and  shall  not  be  subject  to 
attachments  or  sale  under  execution,  nor 
by  order  of  any  court,  or  be  conveyed  by 
the  owner  out  of  his  family  after  any  inter- 
ments have  been  made  in  said  lot 

"3.  The  officers  of  said  corporation  shall 
be  a  president,  secretary  and  treasurer,  who 
shall  be  elected  every  year,  out  of  the  said 
l}oard  of  corporators;  and  said  corporators 
may  appoint  such  other  officers  as  the  board 
may  deem  needful,  and  prescribe  the  duties 
and  terms  of  office;  they  shall  also  keep  a 
faithful  record  of  their  proceedings,  copies 
of  which,  certified  under  the  seal  of  the 
corporation,  shall  be  received  as  evidence  in 
all  courts  In  this  state;  the  first  election 
shall  be  held  on  the  first  Monday  in  May, 
A.  D.  1858,  and  every  year  thereafter,  at  the 
dty  of  Kansas.  Mltton  J.  Payne,  president, 
and  WlUlam  R.  Bernard,  secretary  and  treas- 
urer, who  are  now  the-  chosen  officers  of 
said  corporation,  shall  hold  their  offices  un- 
til the  first  general  election,  and  until  their 
successors  are  duly  elected ;  and  as  sndi 
officers,  are  empowered  to  do  and  p^orm  all 
the  acts  and  things  Imposed  on  them  by  this 
act,  and  all  vacancies  that  may  occur  In 
said  board  shall  be  filled  in  sndi  manner  as 
the  board  may  determine  in  Outr  by-lawa. 
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"4.  Tbe  president  shall,  at  the  request  of 
any  tno  of  tbe  corporators,  call  together  a 
lueetlDg  of  the  board;  shall  preside  at  all 
meetings,  and  do  all  other  acts  and  things 
Imposed  on  him  by  the  rules  and  regulations 
of  said  corporatioD. 

"5.  All  deeds  for  the  conveyance  of  lots 
or  subdivisions,  or  certificates  of  shares  of 
stock  in  said  cemetery,  shall  be  signed  by 
the  president  of  said  corporation,  and  at- 
tested by  the  secretary,  with  the  seal  of  tbe 
corporation  attached ;  and  the  further  cer- 
tificate of  the  secretary  that  the  president 
executed  the  same  shall  be  deemed  a  suffi- 
cient authentication  of  said  deed  In  all  courts 
and  places  whatsoever,  and  may  be  recorded 
with  like  effect  of  other  recorded  deeds. 

"6.  It  shall  be  lawful  for  said  corporation 
to  hold  any  grant  or  bequest  of  money  or 
proi>ert7,  in  trust,  and  to  apply  tbe  same,  or 
the  Income  thereof,  under  the  direction  of 
said  board,  for  the  improvement  of  said  cem- 
etery, or  any  portion  thereof,  or  in  the  erec- 
tion of  any  tomb  or  monument,  according  to 
the  terms  of  any  such  grant  or  bequest 

"7.  Any  parson  who  ^all  willfully  destroy, 
Injure  or  remove  any  tomb  or  monument, 
or  any  gravestone  placed  in  said  cemetery, 
or  shall  willfully  remove,  destroy,  cut,  break 
or  injure  any  fence  around,  or  railing,  fence, 
tree,  shrub  or  plant  within  the  limits  of  said 
cemetery,  or  shall  willfully  ride  or  drive  any 
beast  at  an  Immoderate  gait,  or  shall  ride 
or  drive  over  any  lot  or  grave,  or  shall  turn 
loose  any  animal  in  said  cemetery,  or  shall 
shoot  or  dischai^e  any  gun  or  other  fire- 
arms within  the  said  limits,  shall  be  deemed 
gnilty  of  a  misdemeanor;  and  upon  convic- 
tion thereof  before  any  justice  of  the  peace, 
or  court  having  Jurisdiction  of  misdemeanors 
In  the  cotmty  of  Jackson,  shall  be  fined  not 
less  than  Ave  nor  more  than  fifty  dollars; 
and  Boch  offenders  shall  also  be  liable  to 
an  action  of  treapaaa,  befbre  a  Jnstioe  of  tlw 
peace  or  coart  <tf  competent  JarlsdictUm,  in 
the  name  of  the  corporatlm,  to  recover  all 
damages  occasioned  by  sucb  unlawful  act  or 
acta;  and  all  money  recovered  eith«  ftir  a 
misdemeanor  or  for  trespass,  shall  be  appro- 
priated In  tbe  reparation  of  the  property 
Injured  or  destroyed,  and  In  the  embelllab- 
ment  and  Improvement  of  tbe  grounds ;  and 
in  all  such  suits  members  of  the  corpora- 
tion shell  be  comjwtent  witnesses. 

"S-  Any  person  who  shall  willfully  oxten 
any  vault  or  grave  within  the  limits  of  said 
cemetery,  for  the  pnipose  of  unlawfully  tak- 
ing thei^om  anything  placed  with  tbe 
corpse  thoeln,  or  irtio  shall  remove  any 
body  from  Mid  cemetery,  for  the  purpose  of 
dissection  or  any  other  nnlawfal  purpose,  or 
who  shall  knowingly  receive  any  sncb  body 
after  the  removal,  and  also  all  aldois  and 
abettors,  eball  be  deemed  gnilty  of  a  felony ; 
and  upon  conviction  shall  be  punished  by 
Imprisonment  in  the  penitentiary  not  less 
ttian  one  nor  eneedlng  three  yeaziL 


"9.  Bald  cemetery  shall  be  «cempt  from 
all  taxes  and  assessments  so  long  as  the  same 
shall  remain  dedicated  to  the  purposes  of 
a  cemetery;  and  it  shall  not  be  lawful  for 
any  public  road,  street  or  highway  to  be 
ever  opened  through  the  cemetery  grounds, 
without  the  consent  of  the  corporators;  nor 
shall  the  Legislature  ever  authorize  the  same. 

"10.  For  the  purpose  of  better  effecting  the 
objects  contemplated  by  tbe  sevoith  and 
eighth  sections  of  this  act,  the  said  corpora- 
tors ahall  have  power  to  api>olnt  a  bailiff, 
whose  appointment  shall  be  confirmed  by 
the  county  court  of  Jackson  county:  said 
bailiff  shall  be  authorized.  In  a  summary  man- 
ner and  without  process,  to  anest  and  take 
before  any  officer  or  tribunal  having  cog- 
nizance of  tbe  offenses  mentioned  in  said  seo 
tlona,  any  person  or  persons  who  shall  have 
perpetrated,  or  be  in  the  act  of  perpetrating, 
or  be  abput  to  perpetrate  aijy  of  the  acts  or 
offenses  intended  to  be  prohibited  by  said 
sections,  to  be  dealt  with  according  to  law ; 
and  for  that  purpose  may  aummon.  peremit- 
torily,  any  person  or  persons  to  Ids  assist- 
ance. 

"11.  This  act  la  hereby  declared  a  public 
act,  and  shall  take  effect  from  and  after  It? 
passage." 

The  ordinance  complained  of  is  as  fol- 
lows: 

"An  ordinance  prohibiting  burials  within 
certain  limits  of  Kansas  City,  Missouri,  and 
prohibiting  the  board  of  health  from  issu- 
ing any  permits  tot  bnrlale  within  audi  lim- 
its. 

"Be  it  ordained  by  the  common  council  of 
Kansas  City: 

"Section  1.  There  shall  be  no  burials  or 
intermeuts  of  any  deceased  person  In  Kansas 
CHty,  Missouri,  within  the  territory  or  bound- 
aries included  within  the  foUowiu^  limits: 
'Beginning  at  the  intersection  of  Thirty- 
Ninth  street  and  Woodland  avenue;  thence 
west  to  the  state  line;  Oience  north  to  the 
Missouri  river;  thence  east  along  said  river 
to  Woodland  avenue;  thence  south  to  Thir- 
ty-Ninth street' 

"Sea  2.  No  sexton  or  any  other  person  In 
diarge  of  any  cemetery  or  burying  ground 
within  sncb  limits  shall  receive  the  body  of 
any  deceased  person  for  burial  within  sncb 
limits  nor  shall  the  board  of  health  issue  a 
permit  for  the  burial  of  any  body  in  any 
cemetery  or  burial  ground  within  such  lim- 
its. 

"Sec.  8.  An  ordinances,  or  parts  of  ordi- 
nances. In  conflict  with  this  ordinance,  are, 
in  so  far  as  tb^  so  conflict,  hereby  repealed." 

The  property  and  grounds  of  the  cemetery, 
at  the  date  of  ita  incorporation,  were  located 
beyond  the  limits  of  Kansas  City ;  but,  at 
the  time  of  the  passage  of  the  ordinance  In 
question,  the  limits  of  the  dty  bad  been  so 
extended  that  they  embraced  all  at  said 
BToperty. 
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Tbe  following  plat  of  the  grounds  of  the 
cemetery.  Introduced  in  evidence,  will  ma- 
terially assist  tbe  reader  In  understanding 
tbe  facta  and  legal  qaestlons  discussed  and 
disposed  of  in  this  case: 


ated  within  the  present  limits  of  Kansas  City. 
Forty  acres  thereof  were  purchased  May  19, 
1867,  some  six  months  prior  to  the  Incorpora- 
tion of  said  cemetery,  which  snbseqnently  was 
duly  conveyed  to  that  company. 


XURNPIKE 


No  complaint  has  been  lodged  against  the 
snfficiency  of  the  pleadings  (except  In  refer- 
ence to  certain  rights  claimed  by  certain  of 
the  lot  owners,  in  the  cemetery,  which  will 
be  considered  later),  and  for  tliat  reason  we 
win,  for  tbe  present,  put  tbe  pleadings  aside, 
with  the  observation  that  they  sufficiently 
tender  the  various  issues  presented  and  dis- 
cussed by  the  parties  to  the  suit  Tbe  evi- 
dence for  the  plaintiffs  tended  to  prove  that 
the  cemetery  embraces  49  acres  ot  land,  slta- 


On  April  15,  1858,  the  cemetery,  by  its 
president,  signed,  acknowledged,  and  filed 
with  tbe  clerk  of  the  circuit  court  of  said 
county  a  plat  of  said  40  acres,  entitled  "Un- 
ion Cemetery  for  the  Cities  of  Kansas  City 
and  Westport,"  which  plat,  heretofore  set 
forth,  shows  that  only  about  one-half  thereof 
was  laid  off  Into  lots  and  subdivisions  suit- 
able for  burial  purposes  at  that  time.  The  15 
acres  more  or  less,  ber^nafter  meutioned,  as 
nnoccQpied  anA  nolald-off  land,  fronting  on 
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Main  street,  Is  a  part  of  said  original  40  aerm. 
Shortly  after  ttw  incorporation  of  the  ceme- 
tery, it  purchased  two  other  small  pieces  of 
ground  aggr^tlng  about  9  acm,  making  its 
present  boldings  about  49  acrea  Said  land 
Is  bounded  as  follows:  On  the  north  by 
Twenty-SevenUi  street,  on  the  sooth  by  Twen- 
ty-Ninth street*  on  the  east  by  ,  and  on 

the  west  by  Main  street  That  on  the  date 
of  the  Institution  of  this  suit;  about  fiO,000 
burials  had  been  made  In  said  cemetery ;  and 
in  the  5  years  preceding  the  trial,  there 
had  been  about  5,000  Interments  made  there- 
in, or  about  85  per  month.  In  the  yrar  1910, 
60  per  cent  of  the  burials  outside  of  the  pot- 
ter's ll^d  were  made  in  ground  newly  pur- 
(Siased  from  the  county  for  that  purpose. 
That  many  of  the  old  settlers'  of  Kansas  City 
and  Jackson  county  are  burled  therein,  among 
whom  are  Gen.  George  G.  Bingham,  WlUlam 
Glllls,  Judge  Samuel  H.  Woodson,  the  family 
of  Col.  R.  T.  Van  Horn,  and  many  others; 
also  about  1,000  United  States  soldiers ;  most 
all  of  whose  graves  are  marked  by  a  monu- 
ment or  a  marble  headstone  some  of  which 
are  very  expenslTe. 

Judging  from  the  evidence  introduced,  and 
somewhat  from  my  personal  knowledge  of 
the  values  of  lands  In  that  locality,  and  the 
expenses  of  burials,  I  would  say  that  the 
present  value  of  the  lands  of  said  cemetery 
Is  about  $900,000,  and  were  it  not  for  the 
presence  of  said  cemetery  the  value  thereof 
would,  in  all  probability,  be  at  least  three 
times  that  amount ;  that  the  cost  of  the  in- 
terments therein,  including  everything  neces- 
sary thereto.  Is  about  $5,000,000;  and  that 
the  cost  of  the  monuments  and  headstones  Is 
not  much  less  than  one-half  of  the  latter  sum* 
^^11  included  equal  an  outlay  of  probably  |»r,- 
000.000  or  |8k000,00a  (This  is  a  rough  estl- 
noate.) 

The  Union  Cemetery  is  the  only  one  em- 
braced within  the  limits  of  the  ordinance  com- 
plained  of,  but  tliere  are,  however,  three  oth- 
er  cemeteries  within  the  corporate  limits 
of  fEansas  City,  namely,  Blmwood,  Mount  St 
MEary's,  and  St  Peter  and  St  Paul's.  Wood- 
land avenue  is  the  eastern  boundary  of  the 
territory  described  in  the  ordinance  complain- 
ed of,  and  the  Cemetery  of  St.  Peter  and  St 
Paul  lies  mtly  KSO  feet  east  of  that  line. 
Uount  St  Uary's  Cemetery  contains  40  acres 
and  has  burled  therein  10,000  bodies,  with 
a  monthly  Intennoit  of  about  50 ;  Elmwood 
contains  about  44  acres,  and  has  buried  there- 
in 12,000,  wU3i  a  monthly  interment  of  about 
49;  and  Bt  Peter  and  St  Paifl's  contains 
about  10  acres  and  has  about  2,000  burials, 
and  a  monthly  Intermoit  of  only  five  or  riz. 
The  three  latter  cemeterioB  were  opened  up 
tm  burials  tn  the  order  stated,  nam^.  In  the 
years  1887,  1872,  and  1877. 

fniat  the  oomparailTe  density  of  the  popula- 
tion of  Hw  territory  to  tbme  cemeteries  was 
shown. 

"In  a  strip  of  ground  600  fleet  wld*  con- 


tiguous to  the  exterior  boundaries  of  ttiese 
cemeteries,  the  number  of  buildings  with  the 
Usagth  ct  the  exterior  boundary  of  each  ceme- 
tory  are  as  follows: 

"Union  Cemetery:  800  buildings.  Ijength 
of  exterior  boundary  of  cemetery,  SjBOO  feet 
5.3  buildings  to  each  100  feet  of  boundary. 
96  per  cent  of  the  buildings  are  residences. 

"Mount  Bt  Mary's  Cemetery:  S90  build- 
ings. Length  of  the  exterior  boundary  of  the 
cemetery,  4,820  feet  7.8  buUdlx^  to  each 
100  feet  of  boundary.  The  buildings  are 
practically  all  residences. 

"Elmwood  Cemetery:  231 .  buildings. 
Length  of  exterior  boundary  of  cemetery, 
6,400  feet  4.3  buildings  to  each  100  feet  of 
boundary.  80  per  cent  of  the  buildings  are 
residences. 

"St.  Peter  end  St  Paul's  Cemetery:  377 
buildings.  Length  of  exterior  boundary  of 
cemetery,  2,480  feet  16  buildings  to  each 
100  feet  of  boundary.  The  buildings  are 
mostly  residences." 

There  are  12  or  16  acres  of  the  ground  not 
yet  encroached  upon  by  graves  In  the  Union 
Cemetery,  which  in  fact  Is  the  bone  of  con- 
tention In  this  case,  and,  was  It  not  but  for 
this  16  acres,  this  case  would  never  have 
beea  here.  There  is  also,  in  dlfFerent  parts 
of  the  cemetery  where  lots  have  been  sold, 
vacant  and  unsold  ground  suitable  for  graves. 
There  is  also,  in  lots  already  sold,  unoccupied 
room  for  3,000  graves ;  the  vacant  spaces  in 
these  lots  representing,  at  present  prices,  a 
value  of  $35,000  or  $40,000. 

The  inspiring  cause  for  the  passage  of  the 
ordinance  Is  not  difficult  to  discover.  Certain 
persons  living  or  owning  property  In  the 
neighborhood  of  the  cemetery,  and  particu- 
larly south  of  it,  d^lore  ite  presoice  there 
because  they  regard  it  as  a  partial  obstruc- 
tion to  the  pn^zess  of  improvement  and 
growth  la  the  dlrectien  of  tSuit  own  hold- 
ings, and  thwefore  as  preventing  them  from 
realizing  the  additional  values  whi<di  they 
think  their  own  property  would  possess  If 
the  cemetery  was  not  there.  They-  also  do 
not  like  it  because  the  property  i^  by  the 
provisions  of  section  9  of  the  charter  of  the 
association,  exempt  from  taxes  and  assess- 
ments, and  because  by  the  same  section  the 
opening  of  any  street;  road,  or  highway 
through  the  ground  is  forever  prohibited, 
wlOiont  the  consent  of  the  incorporatora 
They  think  streete  ought  to  be  opened 
through  the  property,  and  they  are  also  irri- 
tated because  it  has  been  held  by  the  courts, 
in  obedience  to  the  mandate  of  a  l^lslative 
act,  that  taxes  cannot  be  assessed  against  the 
prt^erty ;  theee  people  think  that  this  prop- 
erty AUght  to  be  taxed  like  other  propwty, 
notwithstanding  the  Legislature  has  declared 
otherwise.  Many  of  the  printdpal  witnesses 
for  the  defendant  were  persons  of  this  Class. 
That  flie  ordinance  complained  of  is  unrea- 
sonable and  ororesdve,  and  was  not  enacted 
for  the  health,  comfort  or  weU-being  of 
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the  dty,  but  was  passed  at  the  InstlgatloD 
of,  and  for  the  benefit  of,  persons  residing  or 
owning  property  In  the  neighborhood  of  the 
Union  Cemetery  and  particularly  south  of  Xt, 
who  believe  and  contend  that  its  presence 
obstructs  and  Impairs  the  progress  of  the 
dty,  delays  improvements,  and  retards  its 
growth  In  the  direction  of  their  holdings, 
and  thereby  prevents  them  from  realizing 
the  additional  values  which  they  think  their 
property  would  bring  if  the  cemetery  was 
not  there ;  also  wish  the  cemetery  abated  be- 
cause section  9  of  the  act  Incorporating  It 
exempts  its  real  estate  from  all  taxes  and  as- 
sessments, and  because  the  same  section  for- 
ever prohibits  the  opening  of  any  street,  road, 
or  highway  through  or  across  said  lands 
without  the  consent  of  the  Incorporators. 
That  they  caused  the  city  council  to  believe 
that  streets  should  be  opened  through  said 
property  and  tbat  the  same  should  be  taxed 
and  assessed  for  benefits  received  by  Improve- 
ments made  by  the  dty.  Just  the  same  as 
other  property  in  tbat  vldnity  Is  taxed  and 
assessed,  notwitbstandlng  it  is  expressly  ex- 
empt therefrom  by  the  act  of  Incorporation. 

There  were  many  witnesses  who  so  testi- 
fied at  the  trial;  also,  that  they  presented 
petitions  to  the  common  council  embodying 
those  views  and  stating  tbat  the  "continued 
use"  of  said  property  for  cemetery  purposes 
was  greatly  detrimental  to_  the  proper^  in- 
terests of  that  section  of  the  city ;  that  "the 
expansion  of  Kansas  City  is  injured  by  the 
fact  tbat  Union  Cemetery  lies  exactly  in  the 
path  of  the  city's  greatest  development  Its 
continued  use  as  a  cemetery,  in  the  heart  of 
the  dty,  is  not  only  against  property  values, 
1)at  against  public  welfare,  as  recognized  in 
■every  commnnity."  That  one  of  the  petitions 
so  presented  urged  as  a  reason  for  the  aboli- 
tion of  the  cemetery  that,  "being  in  the  vldn- 
ity of  the  new  union  depot.  It  Is  a  drawback 
to  the  progress  of  the  Twelfth  ward."  That 
Main  street,  which  lies  to  the  west  of  the 
'Cemetery,  rises  pretty  steeply  to  the  south 
until  it  reaches  Thirtieth  street,  and  from 
there  going  south  it  descends  for  a  distance 
of  two  or  three  blocks,  with  the  result  that 
It  makes  a  long,  stiff  pull  up  hill,  for  loads 
going  south,  and  tbls  point  has  become  known 
and  designated  as  the  "Main  street  hump," 
by  persons  who  are  in  favor  of  cutting  Main 
street  down  at  Thirtieth  street,  and  for  some 
distance  both  north  and  south  thereof.  That 
the  ordinance  complained  of  was  Introduced 
In  the  conndl  in  response  to  the  importuni- 
ties  of  said  witnesses  and  in  obedience  to 
said  petitions.  That  during  the  pending  of 
said  ordinance  in  the  coundl,  the  press  of 
Kansas  City  advocated  its  passage  for  the 
reasons  mentioned,  and  not  as  a  publle  regu- 
lation, for  the  benefit  of  the  health  and  well- 
being  of  the  dty. 

Among  the  articles  so  published,  the  fol- 
lowing have  been  selected  from  the  Star,  one 
■of  the  leading  papers  of  the  dty,  and  of  the 
Unltea  States:  **Oas«r  to  Uore  that  Humpw 


One  Main  Street  Property  Owner  is  Ready 
to  Pay  Thousands."  And  In  the  body  of  the 
artide:  "The  subject  under  consideration 
by  the  committee  was  not  the  hump.  It  was 
the  ordinance  to  bar  fnture  burials  in  Union 
Cemetery.  This  will  make  possible  the  im- 
provement of  Main  street  as  a  traffic  way  to 
the  south  side,  and  that  Is  how  the  discus- 
sion drifted  to  the  subject  of  the  hilmp." 
And  in  the  artide  one  of  the  spokesmen  is 
reported  as  saying:  "I  am  one  who  believes 
in  doing  things  the  right  way.  In  addition 
to  reducing  the  grade  of  the  Main  street  hill, 
we  should  widen  the  street  on  the  side  of  the 
cemetery."  And  others  said  that  the  ceme- 
tery had  become  "an  Impediment  to  the 
city's  growth  and  Improvement"  In  the 
same  paper,  the  day  after  the  ordinance  was 
passed  by  the  upper  house  of  the  commtHi 
council,  appeared  an  artide  stating  that 
among  the  reasons  given  for  the  passage  of 
the  ordinance  was  the  fact  "that  a  large 
part  of  the  cemetery  on  the  west  side  Is  un- 
used and  is  an  impediment  to  improvements 
in  the  vidnlty  of  the  new  union  station." 
In  the  same  article  It  also  said  of  tbe  sign- 
ing of  the  ordinance  by  Mayor  Brown:  "He 
(Mayor  Brown)  also  was  Influenced,  he  (May- 
or Brown)  said,  by  the  fact  that  a  large  part 
of  the  cemetery,  unused,  escapes  taxation 
that  falls  entirely  on  abutting  property  own- 
ers." In  another  article  in  the  same  i>aper, 
appearing  the  day  after  the  approval  of  the 
ordinance  by  the  mayor,  It  Is  said:  "It  (the 
cemetery)  also  Is  an  Impediment  to  improve- 
ments in  that  vicinity  because  the  ground, 
Including  that  not  used  for  burials,  escai>es 
taxation  and  cannot  be  used  for  streets.  The 
enactment  of  the  ordinance  will  clear  the 
way  to  vrlden  Main  street  and  to  open  Grand 
avenue  or  Walnut  street  through  the  unused 
ground.  This  part  of  the  cemetery  property 
will  become  valuable  when  put  on  the  market, 
and  will  have  to  bear  its  share' of  the  cost 
of  improvements  In  tbat  neighborhood."  On 
the  day  this  action  was  brought  the  same 
paper.  In  giving  an  account  of  it  said:  "Tbe 
dty  ordinance  prohibiting  future  burials  In  a 
district  including  Union  Cemetery  was  pass- 
ed by  the  council  July  14.  Its  purpose  was 
to  make  an  unoccupied  part  -of  the  cemetery 
subject  to  special  taxes  and  public  improve- 
ments." And  on  the  evening  of  March  24, 
1911,  the  day  on  which  the  trial  of  this  cause 
began  and  while  the  trial  was  in  progress, 
the  same  paper  said:  "All  semblance  of  rea- 
son for  the  rule  fails  In  such  a  case  as  that 
of  the  Union  Cemetery  Assodatton  of  Kansas 
City.  *  •  *  ibe  powers  to  tax  and  ex- 
ercise the  right  of  nclnent  domain  are  pow- 
ers of  sovere^ty.  The  powers  to  avoid  tax- 
ation and  to  block  a  right  of  way  for  a  pabUc 
use  are  equally  sovereign.  Sovereignty  be- 
longs of  right  only  to  the  public  as  a  trustee 
for  the  public.  That  land  held  by  a  borlal 
association,  existing  for  profit  aocrniac  by 
several  avaioes  of  bnslDeas  acUvlty,  shonld 
be  exempt  txom  genml  taxation  and  from 
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aoBMwmiaita  for  special  betterments  Is  an 
unreasonable  and  Inequitable  thing.  That 
the  association  should  be  able  to  block  es- 
sential public  improvements  and  continue  its 
financial  energies  in  derogation  ot  public  wel* 
liar^  and  do  these  things  in  the  name  of  a 
consecrated  prlTilege,  would  be  a  s^et  more 
unjust  anomaly." 

The  plaintiffs  introduced  much  evidence  as 
to  the  physical  and  sanitary  condition  of 
the  cemetery.  Charles  Johnson,  the  super- 
intendent of  the  cemetery,  and,  in  fact,  wit- 
nesses for  both  the  plaintiffs  and  defttidants, 
testified:  That  from  five  to  twelve  men  were 
employed  ther^;  that  the  grass  was  cut 
several  times  a  year  in  the  summer  months 
by  scythes,  it  b^ng  Impossible,  on  account  ot 
the  plat  of  the  cemetery,  to  use  madiinery 
for  that  purpose ;  that  the  monuments  were 
stralgfatened  np,  sunken  graves  were  filled, 
and  trees  and  shrubbery  were  trimmed  sever- 
al times  annually;  that  fliere  were  some 
pofris  of  water  located  in  the  north  end  of  the 
CMnetery,  caused  by  excavatlona  of  rook 
which  had  been  made  for  the  purpose  of  fill- 
ing with  earth,  so  the  ground  could  be  used 
for  burial  purposes;  tibat  said  pools  only 
existed  for  short  periods  during  the  rainy 
seasons;  that  blue  grass  grew  there;  and 
that  those  depressions  were  being  filled  with 
earth  and  would  be  completely  filled  within 
three  months;  that  for  a  considerable  dis- 
tance north  of  the  cemetery  the  land  Is  low 
nnd  broken,  and  the  water  during  the  rainy 
seasons  sometimes  stands  there,  which 
the  result  of  the  drainage,  principally  from 
causes  other  than  the  cemetery  land.  John- 
son, the  su[>erlntendent,  who  was  a  witness 
for  the  defendant;  testified  that  he  bad  never 
seen  the  cemetery  In  an  unsanitary  condition. 

Several  witnesses  whose  families  are 
burled  In  that  cemetery  testified  as  to  the 
condition  of  the  same. 

Among  them  was  Ex-Mayor  J.  J.  Daven> 
port,  who  testified  that  the  conditions  in  the 
cemetery  were  good,  but  on  land  outside  of 
tbe  cemetery  the  conditions  were  bad;  that 
there  were  no  pools  of  water  standing  lu  tbe 
cemetery ;  that  this  cemetery  was  not  as  well 
kept  as  some  he  bad  seen  in  other  cities, 
najnlng  them  from  an  artistic  point  of  view, 
but  from  a  sanitary  standpoint  nothing  was 
wrong  with  it;  and  that  there  were  no 
hygienic  reasons  for  closing  the  cemetery. 

Dr.  Stephen  H.  Bagan,  a  practicing  physi- 
cian in  the  dty,  who  lives  not  far  from  the 
cemetery,  IS  or  20  members  of  wbose  family 
are  buried  there,  including  his  grandfather, 
his  father,  and  his  wife,  who  has  been  a 
visitor  there  weekly  and  sometimes  two  or 
three  times  a  week  for  many  years,  says 
tbat,  aside  from  the  roads,  the  cemetery  Is 
in  a  fairly  good  condition;  the  ground  la 
billy,  and  the  rains  wash  the  gravel  out  of 
tbe  driveways.  He  has  never  seen  anything 
tbere  which  was  In  the  least  unsanitary  or 
dangerous  or  deleterious  to  health. 


Mr,  J.  Lee  Porter,  whos6  anoeston  for 
three  generations  are  burled  In  the  cemetery, 
testified  In  substantially  the  same  way. 

Mr.  O.  R.  Welch,  an  ^lert  civil  eiglneer 
of  many  yeartf  reiMenoe  In  the  dly,  describ- 
ed tbe  topt^raphy  of  the  proper^  from 
actual  examination  and  survey,  and  teatlfled 
that :  The  south  part  of  tbe  cemetery  ground 
is  on  the  highest  level.  From  there  It  slopes 
through  Its  entire  area  to  tbe  north  and  east 
There  are  two  small  draws  fa  the  ground  run- 
ning In  a  general  northerly  direction,  and 
tbey  unite  near  the  northern  end  of  the 
cemetery,  that  carry  off  the  drainage  and 
eventually  the  drainage  reaches  O.  K.  creek, 
whl<di  lies  about  one-half  to  tbree-four^s  of 
a  mile  to  ttie  north,  runs  west,  and  finally 
empties  Into  the  Kaw  rlv«:.  O.  K.  creek,  al- 
though a  small  natural  stream,  is  virtually 
nothing  more  nor  less  than  a  sewer,  used  by 
the  dty  as  such.  For  part  of  its  distance  it 
is  open;  for  a  part,  inclosed.  It  recdves 
the  drainage  not  only  from  tbe  cemetery, 
but  from  the  lands  between  It  and  the  ceme- 
tery which  slope,  on  the  one  side  to  the  east, 
and  on  the  other  towards  tbe  west,  both 
slopes  terminaOng  in  a  natural  north  and 
south  depression  with  its  slope  In  a  general 
northerly  direction  toward  O.  K.  creek.  The 
ground  north  of  the  cemetery  to  O.  K.  creek 
Is  rough,  ragged,  and  broken.  Mudi  stone 
has  been  excavated  from  it  Because  of  the 
Jagged  and  unfavorable  character  of  tbe  ter- 
ritory north  of  the  cemetery,  there  are  many 
more  bouses,  in  proportion,  to  tbe  south  than 
to  the  north  of  the  ground.  The  plaintiff  has 
a  20-incb  sewer  In  the  cemetery  which  car- 
ries off  the  surface  water,  and  tbe  water 
from  a  spring  in  tbe  grounds  In  the  direc- 
tion of  the  natural  course  of  drainage. 
There  is  no  underground  system  of  drainage, 
neither  is  there  any  in  any  other  cemetery 
In  tbe  dty.  Tbere  Is  no  sewer  In  St.  Peter 
and  St  Paul's  Cemetery. 

The  drainage  of  the  cemetery  Is  taken  care 
of  in  very  much  the  same  manner  as  that 
of  other  cemeteries  In  the  dty.  The  drain- 
age from  Mount  St  Mary's  Cemetery  and 
also  from  Elmwood  Cemetery  flows  Into  a 
creek  known  as  Gooseneck  creek.  Gooseneck 
creek,  like  O.  K.  creek,  serves  the  purpose  of 
a  sewer.  It  is  inclosed  part  of  the  way. 
It  runs  east  instead  of  west  and  empties  Its 
waters  into  tbe  Blue  river  near  Sheffield,  a 
thickly  populated  neighborhood  within  tbe 
city  limits.  In  tbe  north  part  of  tbe  ceme- 
tery, rock  has  been  excavated  to  tbe  extent 
of  nearly  five  acres.  Tbe  last  excavating 
was  about  three  years  before  the  triaL  This 
was  done  because  the  rock  came  to  the  sur- 
face, or  there  was  so  little  soil  that  it  was 
not  regarded,  In  its  existing  condition,  as 
adapted  for  burials.  The  excavating  was 
done  for  tbe  purpose  of  fitting  it  for  burial 
ground,  and  the  company,  since  the  comple- 
tion of  the  excavation,  has  been  filling  it 
witb  dean  dirt  so  as  to  render  it  suitable 
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for  graves,  and  at  the  time  of  the  trial  It 
was  expected  that  the  filling  would  be  finish- 
ed In  about  three  months.  The  company  sold 
the  rock  bo  excavated.  The  pools  referred 
to  by  some  of  the  witnesses  were  in  depres- 
sions caused  by  these  excavations,  and  when 
the  filling  of  them  Is  completed  wW.  cease  to 
exist  The  potter's  field  is  in  the  northeast 
part  of  the  cemetery;  there  are  about  two 
acres  in  It  Persons  are  burled  very  close 
there.  In  the  year  1910  there  were  burled  in 
the  cemetery  1,363  persons,  of  whom  406 
were  paupers  and  were  Interred  In  the  pot- 
ter's field.  The  cemetery  company  receives 
no  pay  for  the  ground  occupied  by  these 
graves.  No  paupers  are  burled  either  at 
Elmwood  or  at  Mount  St  Mary's. 

Maps  we*e  exhibited  by  the  plalnttfCs, 
showing  from  the  records  of  the  board  of 
health  the  location  of  every  case  of  diphthe- 
ria, typhoid,  and  scarlet  fever  in  the 
during  the  years  1909  and  1910.  There  was 
no  undue  proportion  of  cases  in  the  neigh- 
borhood of  Union  Cemetery,  and  much  less 
than  in  some  sections  of  the  city.  That  the 
neighborhood  in  which  Mount  St  Mary's 
Cemetery  Is  situated  is  all  built  up;  almost 
without  exception  the  buildings  are  resi- 
denees,  and  they  are  practically  all  occupied. 
That  neighborhood  is  better  built  up  than 
is  the  one  around  Union  Cemetery.  That  the 
territory  In  the  neighborhood  and  surround- 
ing Bt  Peter  and  St  Paul's  Cemetery  is  al- 
most exclusively  a  residence  section;  It  Is 
densely  populated.  And  the  same  is  true  of 
the  neighborhood  surrounding  Blmwood  Gem* 
etery. 

As  to  the  contiguity  of  business  houses  to 
Union  Cemetery,  the  evidence  showed  that 
there  were  a  few  as  far  south  as  Twentieth 
street,  but  from  Twentieth  to  Thirtieth  street 
on  Main  and  Grand  avenue  there  were 
scarcely  any.  On  Main,  from  Thirtieth  to 
Thirty-Third  street,  there  were  quite  a  num- 
ber of  retail  houses,  and  on  Thirty-First 
street  thrae  were  some.  The  entrance  to  one 
of  the  public  parks  vf  the  city  is  across  Main 
street  nearly  opposite  the  northwest  comer 
of  the  cemetery;  it  is  about  600  feet  from 
the  south  line  of  the  cemetery  before  any 
business  houses  are  reached  at  Thirtieth 
street  and  a  half  mile  from  Its  north  line  to 
any  considerable  number  of  business  houses 
on  Grand  avenue.  That  no  complaints  were 
ever  made  of  an  unsanitary  condition  of  the 
cemetery.  Dr.  Cross,  the  official  dty  chemist 
a  witness  for  the  defendants,  testified  that 
during  the  time  he  had  held  that  official  posi- 
tion he  had  never  heard  of  any  complaint  re- 
lating to  the  condition  of  the  cemetery.  Dr. 
Carl  A.  Jackson,  a  witness  for  the  defend- 
ants, a  member  of  the  common  council,  chair- 
man of  one  of  Its  sanitary  committees,  and 
for  3%  years  immediately  preceding  August, 
1908,  health  officer  of  the  dty,  said  that  while 
be  was  such  health  officer  he  never  heard 
any  complaint  as  to  the  sanitary  condition 
of  the  conetery.  And  Mr.  John  F.  Ward, 


the  alderman  from  that  ward,  although  his 
business  and  residence  for  four  years  had 
been  within  a  block  and  a  half  of  the  cem- 
etery, testified  that  ^e  never  knew  or  heard 
that  anything  was  wrong  with  It  until  this 
ordinance  was  introduced.  This  was  in 
June,  1910,  and  the  ordinance  passed  in  less 
than  a  month.  Be  said  he  was  simply  work- 
ing for  "my  people  that  I  am  representing," 
and  he  r^arded  the  cemetery  as  "a  draw- 
back to  that  end  of  Kansas  City." 

In  this  connection,  the  plaintiffs  Introduced 
In  evidence  that  provision  of  the  dty  charter 
creating  the  hospital  and  health  department, 
which  places  It  under  the  management  and 
control  of  a  hospital  and  health  board  com- 
posed of  three  members,  who  must  "be  select- 
ed with  reference  to  special  fitness  for  the 
position,"  with  an  executive  officer  known 
as  the  health  commissioner,  who  must  be  a 
physician.  This  board  is  given  full  power 
and  control  over  matters  relating  to  the 
public  health  of  the  dty,  is  vested  with 
large  powers,  and  diarged  with  important 
duties.  Among  other  things,  it  is  within 
its  powers  and  Is  its  duty  to  r^ulate  the 
sanitary  condition  of  cemeteries  within  the 
limits  of  the  dty,  and  to  recommend  to  the 
common  council  the  passage  of  such  ordi- 
nances as  it  may  deem  necessary  for  the 
preservation  of  the  public  health.  That  re- 
garding this  cemetery  no  recommendation 
was  ever  made  by  It  or  to  It,  none  of  Its 
members  appeared  as  a  witness  in  this  case ; 
even  the  health  commissioQer  was  not  a 
witness,  although  he  is  a  defen^mt  in  the 
proceedings.  The  plaintiffs  introdnos  much 
more  evidence  of  the  same  general  character 
as  that  heretofore  mentioned. 

The  defendants  introduced  evidence  tend- 
ing to  show  the  nnsanltary  condition  of  the 
cemetery,  in  order  to  Jostuy  the  passage  of 
the  ordinance  as  a  police  measure  in  the  In- 
terest of  the  public  health. 

Dr.  Horigan,  the  prlndpal  witness  for  the 
defendants,  testified:  That  he  was  a  physi- 
cian and  owned  the  property  on  Main  street 
at  the  comer  of  Thirty-First  two  biotas 
south  of  the  Union  Oemetery.  That  he  was 
one  of  the  persons  who  signed  one  of  the  pe- 
titions to  the  common  coundl,  asking  the 
passage  of  the  ordinance  complained  of,  for 
the  reason  "that  the  expansion  of  Kansas 
City  Is  Injured  by  the  fact  that  Union  Cem- 
etery lies  exactly  In  the  path  of  the  dty's 
greatest  development,"  and  that  "Its  ten- 
tinned  use  Is  greatly  detrimental  to  property 
Interests  in  that  section  of  the  dty,"  and 
Is  "against  property  values."  That  in  his 
opinion  "Union  Cemetery  is  In  a  very  un- 
sanitary place."  That  he  had  observed  pools 
and  ponds  of  water  on  the  north  side  of  the 
cemetery,  and  that  in  his  opinion  It  was  in 
an  unsanitary  condition.  Disease  germs  are 
buried  with  the  d^d,  and  If  bodies  are  not 
buried  de^,  or  if  the  watershed  Is  such  that 
watw  carries  the  germs  and  dlstrU>utea  them 
to  the  living^  sickness  «nd  drnth  results 
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Germs  are  usnallr  carried  In  two  ways: 
Tbrongh  water  supply ;  or  by  means  of  rats, 
mice,  files,  and  domestic  animals.  That  tbe 
drainage  of  Union  Cemetery  Into  pools  and 
ponds  to  tbe  nortb  side  of  tbe  cemetery  Is 
unsanitary.  That  tbe  blue  scum  over  these 
pools  and  ponds  indicate  bacteria  and  dis- 
eased breeding  germs,  wblcb  may  be  widely 
bcattered.  That  he  selected  the  ground  on 
the  west  side  of  Main  street,  within  300 
feet  of  Union  Cemetery,  and  there  built  St 
Mary's  Hospital,  the  largest  and  most  mod- 
ern in  tbe  city,  in  which  he  keeps  and  treats 
his  sick  patients,  about  200  In  number.  And 
when  asked  why  be  built  his  ho^^pltal  there. 
If  it  was  so  unhealthy,  he  answered  that  It 
was  conveoient  for  burial  purposes  in  case 
any  of  bis  patients  should  die.  That  he 
did  not  know  that  there  were  actually  any 
germs  in  tbe  pools  menttoned  or  that  any 
disease  had  been  caused  thereby. 

S.  W.  Henderson  testified  that  he  owns 
property  on  Main  street,  near  tbe  corner  of 
Twenty-Ninth,  on  which  he  has  run  a  gro- 
cery for  25  years,  and  who  owns  property  on 
Twenty-Ninth  street  immediately  opposite 
the  cemetery  on  which  he  has  lived  for  sev- 
eral years,  and  who  was  also  a  signer  of 
both  tbe  petitions  already  mentioned,  al- 
though be  had  forgotten  the  fact,  and  at 
whose  store  meetings  upon  the  subject  were 
held,  although  be  had  also  forgotten  that, 
and  who  has  been  trying  to  get  the  centetery 
closed  up  in  order  to  get  the  streets  im- 
proved, "smelt  things."  He  said:  "Why,  just 
the  other  day  I  thought  I  smelled  some- 
thing." "I  often  question  myself  where 
that  smell  came  trova."  He  thought  "It 
must  be  some  sewers,  or  something  like 
that,  or  somebody  must  be  opening  a  vault 
or  something  like  that"  He  thought  "some- 
body was  opening  a  vault  or  cleaning  one 
out"  He  had  been  smelling  tilings  "for  six 
or  seven  years."  That  It  did  not  seem 
to  him  like  tbe  smell  of  tbe  packing  bouses. 
He  said  tbe  BmeU  came  from  the  north  and 
northeast 

W.  B.  Mumford,  who  kept  a  drug  store 
for  about  a  year  on  the  corner  of  Twenty- 
Ninth  and  Main  streets,  also  smelt  some- 
thing. He  was  perfectly  satisfied  that  It 
came  from  the  cemetery;  there  was  "a  sick- 
ening, disagreeable  odor  all  the  time  from 
that  section."  But  when  he  went  into  the 
cemetery  itself,  he  did  not  notice  that  smell. 

A.  F.  Lawrence,  who  has  lived  In  Union 
Cemetery  for  five  years  and  still  lives  there, 
and  who  bad  a  quarrel  with  the  superintend- 
ent, worked  In  the  cemetery  for  a  month 
about  four  years  ago.  He  has  "noticed  a 
smell  or  scent  whenever  it  Is  damp."  But 
be  still  continues  to  live  In  tbe  cemetery 
and  proposes  to  stay  there. 

L.  B.  Bender  worked  in  Union  Cemetery 
three  years  ago  for  about  three  months,  dig- 
ging graves.  Whai  asked  if  he  observed  a 
stendi  or  smell  In  tbe  graveyard  while  he 
«u  working  iSum,  be  said,  "Well,  It  aeuned 


as  though  at  times  I  would;  yes."  When 
asked  if  the  smell  was  like  the  smell  of  the 
packing  bouses,  he  said  be  did  not  "know  as 
it  was,  something  similar  to,  you  might  say, 
in  some  ways,  in  some  ways  it  was  and  in 
some  ways  It  was  not" 

"Joe"  Johnson,  an  attorney,  also  went 
through  the  cemetery  twice;  one  time  with 
Mr.  Ward  and  Mr,  Jesaerich  and  others,  iu 
August  before  the  trial.  He  says  when  they 
went  through  "tfawe  were  noxious  smells." 
He  lived  for  24  years  at  2917  Baltimore 
avenue;  this  is  one  street  west  of  Main 
street  He  moved  away  October  12,  1910. 
He  said  his  wife  was  sick  all  the  time  they 
lived  there,  and  since  they  moved  away  she 
had  gained  16  pounds,  In  six  months.  He 
said  some  of  his  neighbors  bad  been  sick 
for  years,  and  they  laid  it  to  the  cemetery. 
He  did  not  know  whether  that  was  true  or 
not 

G-  K.  Bowen,  a  photographer,  took  a  num- 
ber of  photographs  In  Union  Cemetery  as  evi- 
denced by  Exhibits  22  to  26,  Inclusive,  in 
evidence.  In  doing  so,  he  was  over  the  ceme- 
tery grounds  and  knows  that  the  photo- 
graphs correctly  portray  conditions  in  said 
cemetery.  He  saw  a  portion  of  a  coffin  iu 
the  cemetery  grounds,  as  well  as  a  collection 
of  human  bones  collected  from  the  surface 
thereof;  saw  pools  of  water,  over  which 
there  was  a  scum  and  green  stuff  which  bad 
a  terrible  odor,  and  on  two  acres  of  the  ceme- 
tery the  graves  end  headstones  thereof  were 
as  close  together  as  could  be,  seemed  to  be 
touching  one  another.  Some  headstones  were 
decayed,  others  down  on  the  ground.  Some 
of  the  graves  were  sunken  a  foot  or  two, 
and  in  at  least  a  half  dozen  places  In  the 
potter's  field,  rubbish,  tombstones,  and  head- 
boards were  piled  up.  That  part  of  tbe 
cemetery  in  the  district  of  the  potter's  field 
and  west  of  it  showed  no  evidence  of  care. 
That  be  took  the  pbotographs  introduced  in 
evidence  showing  the  physical  condition  of 
the  cemetery.  That  he  had  been  a  witness 
for  the  city  in  a  thousand  cases,  in  which 
his  works  of  art  were  used  as  evidence  (and 
from  this  I  suppose  he  acquired  the  name 
"Artist"  Bowen,  by  which  name  he  Is  re- 
ferred to  many  times  throughout  the  rec- 
ord). That  be  was  Instructed  "to  make  the 
situation  the  best  of  my  ability,"  and  that  he 
obeyed  Instructions.  That  he  furnished  one 
of  bis  assistants  with  a  long  weed,  to  resem- 
ble a  fishing  pole,  to  which  he  tied  a  string, 
and  placed  said  assistant  at  the  edge  of  one 
of  the  pools  in  the  attitude  of  fishing,  which 
is  shown  by  one  of  the  photographs  offered 
in  evidence.  That  In  order  to  please  bis  em- 
ployer he  arranged  the  headstones  to  suit 
his  own  notions,  which  appears  in  one  of 
the  pictures.  That  he  "kicked"  out  of  tbe 
ground  a  piece  of  a  board  which  was  said  to 
have  once  been  part  of  a  casket  which  was 
done  to  make  it  appear  In  tbe  picture.  That 
be  gathered  together  a  small  collection  or 
what  were  said  to  be  tanman  bones,  which 
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were  o£Fered  in  evidence,  ^at  he  picked 
tbem  oDt  of  the  ground  with  a  little  stick. 

Dr.  Le  Roy  Dibble,  a  physician  and  sur- 
geon, vltb  42  years'  practice,  had  been  one 
of  the  sanitary  officers  of  the  state  of  Michi- 
gan, and  a  prison  inspector  for  nine  years, 
and  bad  been  twice  through  Union  Cemetery, 
saw  human  bones  scattered  on  top  of  the 
ground.  He  obBenred  the  drainage  of  the 
cemetery  and  the  pools  which,  being  filled 
with  germs,  might  be  carried  by  mosquitoes, 
rats,  and  mice,-  and  be  the  cause  of  disease 
and  distributed  over  a  considerable  area, 
and  with  conditions  as  described  In  the  pot- 
to's field.  If  the  ground  became  thoroi^hly 
saturated,  would  be  a  danger  always,  and 
that  the  existence  of  stenches  and  smells 
was  a  warning  ct  an  unsanitary  condition 
and  a  danger. 

Dr.  \Valter  Bf.  Oroas,  a  idiyslclan  and  sur^ 
geon  and  a  chemist  by  profession,  is  Qie  dtr 
chemist  of  Kansas  City.  He  tesUfled  that 
pools  of  water  coveted  ^th  a  scum  might  be 
the  cause  of  the  q>read  of  disease;  that 
^aease  germs  mie^t  be  spread  by  vermin, 
files,  rata,  eta ;  that  conations  observed  In 
the  potter's  field,  considering  the  drainage  of 
the  cemetery,  is  an  unsanitary  condition  and 
the  probable  source  of  the  «pread  of  disease ; 
that  germs  whitib  have  onoe  destroyed  hu- 
man life  are  probably  thousands  of  times 
more  virulent  than  before. 

Dr.  Carl  A.  Jatftson,  a  idiyslclan  and  Bur> 
geon,  was  a  member  of  the  lower  house  of 
the  common  ,coundl  of  Kansas  Olty  and 
chairman  of  the  sanitary  and  hospital  com- 
mittee. He  testtfled  that  germs  are  carded 
by  vermin  and  mosquitoes. 

J.  D.  Bateman  lived  near  the  cemetery  and 
had  been  in  the  cemetery.  A  house  and  bam 
appeared  therdn.  Hay  was  stacked  within 
the  cemetery.  Grass  had  grown  long  enough 
to  be  cut  for  hay.  He  made  measurements  of 
distances  to  t(9  of  caskets  from  the  surface 
of  the  ground  which  averaged  from  8  feet  to 
16  inches. 

Joseph  S.  €aii<ft,  Jr.,  whose  fttthor  came  to 
Kansas  City  in  1836,  and  had  burled  many 
members  of  his  family  in  Union  Cemetery,  as- 
sisted In  moving  bodies  of  the  family  from 
the  cemetery,  and  that  the  caskets  were  very 
muddy. 

A.  r.  Lawrrace  testified,  for  defendants, 
that  he  had  been  living  In  the  cemetery  for 
five  years  and  worked  there  for  a  time ;  and 
that,  in  digging  graves  In  the  potter's  field, 
they  sometimes  found  bones  in  the  bottom 
uf  the  newly  dug  graves. 

H.  A.  Close  tesUfled,  for  defiendants,  that 
he  bad  been  a  grave  digger  in  the  cemetery 
for  more  Uian  five  years  and  still  worked 
there,  said  that  in  the  potter's  field  they 
struck  human  bones  once  in  a  while  when 
dlggli]«  graves ;  and  In  such  eases  the  bones 
so  found  were  always  put  in  the  bottom  of 
the  grave  before  the  new  coffin  was  put  In. 
A  place  was  excavated  to  accommodate  them. 
He  never  saw  any  human  bones  there  on  the 


surface;  only  saw  tbem  where  he  was  dig- 
ging, and  then  he  put  than  back. 

And  U  S.  Bender,  anothv  witness  for  the 
defendants,  who  worked  In  the  Union  Ceme- 
tery as  grave  digger  about  three  years  be- 
fore the  trial,  testified  that  what,  in  digging 
graves,  they  found  bones,  they  colledsd  them 
ti^ther,  then  dug  down  a  little  de^>er  at  (me 
end  of  the  grave,  and  put  them  In  that  ex- 
cavation and  put  the  new  box  on  top.  This 
was  in  the  potter's  field.  But  the  pieces  of 
coffin  Bo  found  are  not  rebnried;  they  are 
burned. 

Defendants  also  introduced  evidence  whose 
purpose  was  to  ivove  that  the  cemetery  did 
not  receive  frwn  its  owners  propv  attention ; 
that  it  was  not  as  trim  and  neat  as  it  should 
have  been ;  and  that  its  appearance  sufFer* 
ed  from  want  of  proper  care.  One  witness 
testified  that  he  was  there  in  Hardi,  and  the 
grass  looked  as  it  it  had  not  bem  cat  for 
some  time.  He  had  only  bem  in  the  ceme- 
tery twic&  Another  witness  said  that  in  the 
potter's  fidd  the  grass  looked  as  though  it 
had  not  been  taken  care  of  through  the  ea- 
tkce  summer.  He  was  one  of  the  party  who 
w^t  into  the  cemetery  and  drove  a  sharp 
steel  rod  into  the  graves  to  aaoertain  how 
deep  they  were  buried. 

Hoiderson,  another  witness,  whose  testi- 
mony on  other  points  has  already  hem  re- 
ferred to,  described  everything  as  "^wlld  look- 
ing, tn  a  wild,  chaotic  condition.''  "I  don't 
think  they  spent  five  cents  a  day  on  it"  Wb 
YMt  was  on  the  Monday  before  the  trial 
began.  Henderson  saw  pools  of  water  there, 
"fmd  weeds  and  reeds  and  brush,  and  every- 
thing like  that,"  in  the  north  end  of  the 
cemetery;  and  he  saw  green  scum. 

Such  additional  evidence  as  may  be  neces- 
sary for  a  proper  presentation  of  the  law 
and  facts  of  the  case  will  be  mentioned  In 
cotmectloii.  therewith,  in  the  osAtAon  which 
is  to  follow. 

L.  0.  Slavens,  of  Kansas  Clty»  for  app^ 
lanta  Davenport  and  others.  Hunter  M.  Mer- 
iwether, Denham  &  Denbam,  Albert  R. 
Htrother,  and  Gage,  Ladd  &  Hmall,  all  of 
Kansas  City,  for  other  appellants.  A.  F. 
Evans,  Francis  M,  Hayward,  John  G.  Park, 
and  Henry  S.  Conrad,  all  of  Kansas  City, 
for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  are  many  questions  of  fact 
and  propositions  of  law  presented  and  ably 
discussed  by  counsel  for  the  respective  par- 
ties to  this  suit;  but,  after  all,  when  reduced 
to  their  final  analysiB,  they  tender  a  simple 
controverted  fact  for  determination,  and  that 
Is;  Is  the  ordinance  which  was  dulyomcted 
by  the  common  council  and  approved  by  the 
mayor  of  Kansas  City,  on  July  14, 1910.  pro- 
hibiting further  burials  within  the  territory 
embraced  within  the  terms  of  that  mcdinance, 
reasonable  or  unreasonable? 

If  that  questhm  Is  to  be  answered  in  the 
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affirmmtiTe,  thrai  tt  will  become  tbe  duty  of 
the  court  to  hold  thftt  said  ordinance  Is  valid 
and  binding  npon  all  parties  concerned,  while, 
vpon  the  other  hand.  If  we  shonld  answer 
that  question  in  the  negative,  tbea  it  would 
equally  become  tbe  duty  Of  the  court  to  hold 
said  ordinance  Invalid  and  ln<^)eratlTe. 

Preliminary  to  a  disposition  of  that  ques- 
tion. It  becomes  necessary  for  the  court  to 
determine  a  certain  legal  proposition  inters 
posed  by  counsel  for  defendants,  as  a  barrier 
against  the  right  or  authority  of  the  court 
to  Inquire  into  tbe  question  of  the  reason- 
abloiess  or  tinreasonablenesa  of  tbe  ordi- 
nance In  question. 

[1]  CouDsel  for  defendants  insist  that  the 
law  concIuslTely  presumes  that 'the  common 
council  of  Kansas  City,  which  Is  the  legis- 
lative body  thereof,  fully  investigated  the 
conditions  that  existed  in  and  about  the 
Union  Cemetery,  and  the  effect  those  condi- 
tions had  upon  the  public  and  the  health  of 
the  city;  that  It  mnst  have  found  that  fur- 
ther burials  in  said  cemetery  was  detrimental 
to  the  public  health;  and  that  In  the  exer- 
cise of  the  police  power  of  the  dty  It  enacted 
said  ordinance  to  preserve  tbe  health  and 
well-being  of  the  dty. 

In  support  of  this  insistence  we  are  cited 
to  several  provisions  of  the  dty  charter  and 
adjudged  cases  from  this  and  other  states. 
Without  stopping  to  review  those  authorities, 
it  is  suffident  to  say  that  whatever  may  be 
the  rule  in  other  states,  in  regard  to  that 
matter,  it  Is  fully  settled,  and  that  It  Is  no 
longer  an  open  question  In  this  state,  that 
the  courts  hereof  have  the  undoubted  right 
to  inquire  Into  the  reasonableness  of  any 
ordinances,  though  duly  enacted,  by  any  and 
all  dtles  of  this  state.  ' 

This  question  was  ably  presented  to  this 
court  in  banc,  in  the  case  of  American  Tobac- 
co Company  et  al.  v.  Mls»onrl  Pac.  R,  Co. 
et  al.,  247  Mo.  374,  167  S.  W.  502,  Involving 
the  reasonableness  of  an  ordinance  separat- 
ing the  railroad  and  street  crossing  at  Tower 
Grove  Park  and  other  points  In  that  vidnity. 
After  a  careful  review  of  all  the  authorities, 
tbe  court  unanimously  held,  in  conformity 
to  its  previous  rulings,  that  the  courts  of 
tbis  state  possess  the  power  and  authority 
to  investigate  and  pass  upon  the  reaaonable- 
neaa  of  any  ordinance  enacted  by  any  dty, 
town,  or  village  in  this  state. 

Counsel  for  ddtendanta  have  not  shown  or 
BOggested  any  good  reason  why  the  ruling 
of  this  court  In  the  case  mentioned,  which 
is  In  harmony  with  the  previous  rulings, 
•bould  be  departed  from  or  changed.  Nor 
ban  we^  In  tbe  Investigation  of  this  question 
anew,  discovered  any  substantial  reason 
w&lCh  would  Jnatity  a  departure  from  that 
rattng.  We  therefore  rule  tMs  Insistence 
asilmt  defendants. 

[t]  II.  Gonnael  for  app^lants  present  a 
oonnter  oimtuktlon  to  that  jmMnted  by  conn- 
ael  Cor  raspimdaits  in  the  preceding  para- 


graph of  this  opinion,  namely,  althou^  It 
be  conceded  that  the  Legislature  of  the  state 
ml^t  have  the  power  and  authority  to 
enact  a  valid  law  prohibiting  the  Union  Cem- 
etery from  burying  dead  bodies  therein, 
nevertheless  Kansas  City  had  no  audi  author- 
ity under  special  provisions  of  her  diartor 
or  under  tlie  general  welfare  clause  tbereot 
and  therefore  the  ordinance  complained  of 
Is  null  and  void. 

Ttft  spedal  charter  provisions,  so  ftir  as 
tli^  are  material  and  relied  npon  by  coon- 
aeH  for  respondents;  are  as  follows: 

"The  mnnidpal  corporation  known  as  Kan- 
sas City  *  •  *  may  exercise  all  munid- 
pal,  inddental  and  bucdness  powers  necessary 
or  wflich  may  be  deemed  expedient  and  nec- 
essary to  maintain  tiie  public  peace,  protect 
property  and  promote  the  public  welfare,  and 
meserve  tbe  health  of  the  inhabitants  of  the 
dty,  whetlier  such  powers  be  expressly  enu- 
merated herein  or  not;  and  may  have  and 
ezerdse  within  the  dty  limits  *  *  *  all 
governmental  and  police  powers,  subject  to 
tbe  limitations  prescribed  by  the  Constitu- 
tion and  laws  of  this  state  and  the  United 
Statea."  Charter  of  1909,  art  1, 1 1,  par.  IS. 

"  *  •  •  The  mayor  and  common  council 
shall  have  power  and  authority,  by  ordinance 

*  *  *  to  secure  the  general  health  and 
safety  of  the  Inhabitants  by  any  necessary 
measure,  •  •  *  to  dedare,  prevent  and 
abate  nuisances  on  public  or  private  prop- 
erty, and  the  causes  thereof."  Charter  1909, 
art.  S,  I  1,  par.  16. 

"  •  •  •  The  common  council  shall  have 
power  to  pass,  publish,  amend  and  r^>eal  alt 
such  ordinances,  rules  and  regulations  not  in- 
consistent wlttr  the  provisions  of  this  char- 
ter or  contrary  to  the  laws  of  tbe  state  or 
of  the  United  States  as  it  may  deem  to  be 
expedient  or  necessary  In  niatntalning  the 
peace,  order,  good  government,  health  and 
welfare  of  the  dty,  Its  trade,  commerce, 
manufactures,  or  that  may  be  necessary  and 
proper  to  carry  into  effect  the  provisions  of 
this  charter."  Charter  of  1909,  art  8,  |  1, 
par,  41. 

If  it  were  conceded  that  Union  Cemetery 
was  in  point  of  fact  a  nuisance  and  detrimen- 
tal to  public  health,  then,  under  the  far- 
reaching  grants  of  power  conferred  upon 
Kansas  City  by  these  charter  provisions,  it 
would  be  difficult  to  conceive  npon  what 
solid  ground  this  contention  could  rest. 
Those  provisions  in  express  terms  authorized 
that  city  to  ezerdse  all  munidpal  power  "nec- 
essary to  promote  the  public  welfare,  und 
preserve  the  h«ilth  of  the  inhabitants  of  tbu 
dty";  that  by  ordinance  the  dty  shall  have 
authority  "  •  ♦  •  to  secure  the  general 
health  and  safety  of  the  inhabitants,  •  •  * 
to  declare,  prevent  and  abate  nuisances  on 
public  or  private  property,"  etc. ;  and  the 
"common  council  shall  have  [rawer  to  pass, 
publish,  amend  and  repeal  all  ordinances 

*  *  *  as  it  may  deem  to  be  apedlent  or 
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necessary  In  malstalnlDS  the  peace,  order, 
good  goTemment,  health  and  welfare  of  the 
city,'*  etc  The  language  of  these  proTlslona 
ia  so  plain  and  definite  In  meaning  that  they 
are  not  soaceptlble  of  constmctlon.  They 
simply  mean  what  they  say,  that  the  dty  has 
the  power  and  authority  to  abate  any  nui- 
sance or  do  anything  within  its  corporate 
capacity  to  preserre  the  health  and  welfare 
of  the  city.  This  would  clearly  authorize  the 
passage  of  the  ordinance  in  questiou,  attd  it 
has  been  so  held  In  numerous  cases.  Camp- 
bell V.  City  of  Kansas,  102  Mb.  244.  826,  350, 
13  S.  W.  897,  10  L-  R.  A.  593 ;  Laurel  HIU 
Cemetery  v.  San  Francisco,  152  Gal.  464,  93 
Pac.  70,  27  L.  R.  A.  (N.  S.)  260,  14  Ann.  Caa. 
1080,  affirmed  in  laurel  Hill  Cem.  ▼.*  San 
Francisco,  216  U.  S.  358,  30  Sup.  Ot  SOI, 
54  L.  £d.  615;  Odd  Fellows  Om.  t.  San 
Francisco,  140  Oal.  228,  73  Pac  087;  Kln- 
caid's  Appeal,  66  Pa.  411,  423,  S  Am.  R^. 
377;  People  ex  rel.  Cem.  Ass'n  t.  Pratt,  120 
N.  68,  72,  29  N.  E.  7;  Goates  (StoyresanO 
T.  New  York,  7  Cow.  (N.  TO  B88,  004;  Tonng 
T.  Board  of  Com'n  (a  C.)  SI  Fed.  585.  602. 
Also,  see  Board  of  Coramlaaionan  t.  Toung. 
50  Fed.  96,  loa  dt  109, 8  0.  a  A.  27;  Charles- 
ton V.  Baptist  Church,  4  Stxob.  (S.  O.)  306, 
loc  dt  310;  Gommonwealtb  t.  Fabey,  6 
Cash.  (AOass.)  408,  loc.  dt  411;  loszkewlcz 
T.  Luther,  SO  B.  L  570,  76  AtL  828;  Humph- 
rey r.  Church.  109  it.  O.  182,  IS  S.  B.  703; 
Page  T.  j^monds.  63  N.  H.  17,  loc.  dt  20,  56 
Am.  Bep.  481;  Craig  t.  Pres.  Cbnrdi,  88  Pa. 
42,  loc.  cit.  52.  32  Am.  Bep.  417.  In  addition 
to  this,  the  general  welfiue  clanse  of  the 
charter,  which  Is  practicallsr  the  same  in  all 
the  charters  of  the  dties  of  this  state,  was 
ample  authority  to  the  oountil  to  pass  said 
•ordinance.  St  Lotris  Gunning  Company 
St  Louis,  235  Mo.  99.  137  S.  W.  929. 

[3]  Counsel  fbr  plaintiffs  concede  that  this 
ruling  might  be  sound  if  it  was  not  fo^  the 
fact  that  the  charter  of  the  Union  Cemetery 
is  an  act  of  the  Legislature,  and  that  accord- 
ing to  the  express  provisions  of  paragraph 
41  of  section  1  of  article  8  of  the  Charter  of 
1900,  before  quoted,  where  it  la  expressly  pro- 
vided that  "the  common  coundl  shall  have 
power  to  pass,  publish,  amend  and  repeal  all 
such  ordinances,  rules  and  regulations  not 
Inconsist^t  with  the  provisions  of  this 
charter  or  contrary  to  the  laws  of  the  state 
or  of  the  United  States  as  it  may  deem  to 
be  expedient  or  necessary  In  maintaining  the 
peace,  order,  good  government,  health  and 
welfare  of  the  dty."  That  being  true^  it  is 
argued  that,  in  order  to  repeal  the  charter  of 
the  Union  Cemetery,  the  ordinance  in  ques- 
tion must  of  necessity  be  Inconsistent  with 
and  contrary  to  the  provisions  thereof,  wliich 
as  shown  is  an  act  of  the  Legislature,  or  a 
law  of  the  state.  And  being  so  Inconsistent 
with  and  contrary  to  said  law  of  the  state, 
it  is  contended  that,  under  said  provision  of 
the  city  charter,  the  ordinance  and  not  the 
charter  of  the  Union  Cemetery,  which  la  an 


act  of  the  Legislature,  or  a  law  of  the  state; 

must  yield  and  give  way. 

This  argument  is  more  plausible  than 
sound,  for.  while  it  Is  true  the  charter  of  the 
Union  Cemetery  Is  a  special  act  of  the  Legis- 
lature, yet  It  has  no  more  force  and  effect 
than  if  it  had  been  incorporated  under  the 
general  corporation  laws  of  the  state,  and,  if 
burials  could  by  ordinance  have  been  pro- 
hibited In  the  latter  case,  then  I  am  unable 
to  see  any  good  reason  for  holding  that  it 
could  not  have  been  prohibited  in  the  former. « 
The  courts  consider  the  substance  and  not 
the  letter  of  the  law,  when  enfordng  its 
provisions.  By  abating  the  nuisance,  if  one  it 
is,  the  charter  of  the  cemetery  is  not  repeal- 
ed; but  the  further  burial  of  dead  bodies 
therein  is  prohibited,  because  of  the  changed 
conditions  of  things;  that  which  was  former- 
ly harmless  has  become  dangerous  to  tiie  pub- 
lic health  of  the  dty. 

[4]  This  Is  but  the  exercise  of  the  police 
power  which  neither  the  city  nor  state  can 
surrender  or  bargain  away.  All  the  author- 
ities so  hold.  St  Louis  Gunning  Co.  v.  St 
iLonis,  supra;  Mugler  v.  Kansas,  123  V.  S. 
623,  8  Sup.  Ct.  273.  31  L.  Ed.  205;  Slaughter 
House  Cases,  111  U.  S.  746.  4  Sup.  Ct  652,  28 
L.  Ed.  685. 

[C]  Nor  can  either  of  them  predude  Itself 
from  enacting  laws  forbidding  burials  in 
places  when  they  constitute  a  public  nui- 
sance. Brick  Pres.  Church  v.  New  York.  5 
Cow.  (N,  Y.)  638 ;  Board  of  Conmiissionera 
V.  Young,  69  Fed.  96,  8  C.  C.  A.  27. 

We  are  therefore  of  the  opinion  that  this 
contention  of  plaintiffs  is  not  well  taken. 

in.  Returning  to  the  question  previously 
stated:  Is  the  ordinance  complained  of  rea- 
sonable? That  Is,  was  It  enacted  for  the 
preservation  of  the  public  health  of  Kansas 
City? 

[I]  We  have  with  great  care  and  with 
much  pains  read  the  voluminous  record  in 
this  case,  covering  about  660  pages,  and  have 
carefully  set  out  the  substance  of  the  evi- 
dence Introduced  by  botii  partlee  bearli^ 
upon  this  question,  as  wdl  aa  that  touching 
the  manner  in  which  the  cemetery  was  man- 
aged and  controlled;  and,  after  a  careful 
consideration  of  the  weight  thereof,  -we  have 
reached  the  conduslon  that  this  ordinance 
was  not  enacted  for  the  purpose  of  preserv- 
ing the  public  health  of  the  dty,  but  was 
passed  at  the  instigation  and  request  of  a  lot 
of  real  estate  agents,  landowners,  and  specu- 
lators, who  think  that  this  cemetery  stands 
in  the  way  of  the  expansion  and  development 
of  Kansas  City  In  that  direction;  and  es- 
pedally  Is  that  true  since  the  location  of  the 
new  union  depot  has  been  definitely  located 
In  that  vicinity. 

In  the  first  place,  the  complaints  of  the 
living  were  as  silent  as  those  of  the  dead,  as 
to  the  unsanitary  condition  of  the  cemetery, 
until  the  railroads  of  the  dty  finally  deter- 
mined to  locate  the  union  depot  in  the  vicini- 
ty of  this  cemetery.  Since  that  ttme^  how- 
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cVer,  the  qaestlon  has  been  agitated,  not  by 
the  citizens  generally  of  Kaneas  City,  by  or 
through  their  representatlTes,  neither  In  Its 
municipal  capacity,  nor  by  its  board  of 
health,  which  has  the  most  ample  authority 
under  the  charter  of  the  dty  to  Investigate 
and  abate,  either  by  direct  action  or  by  ap- 
peal to  the  common  council,  any  and  all  pab- 
lic  or  private  nuisances  or  other  matters, 
which  do  or  may  affect  the  public  health  of 
the  dty,  but  by  those  citizens  who  have  dis- 
covered, in  recent  years,  that  this  cemetery 
is  and  has  retarded  the  growth  and  expan- 
sion of  the  city  in  the  line  of  their  -property, 
■and  thereby,  and  in  consequence  thereof,  the 
values  of  tlieir  property  have  not  Increased 
In  the  d^ree  In  which  they  think  they  would 
have  done  had  it  not  been  for  the  presence 
of  the  cemetery.  That  class  of  citizens,  and 
they  alone,  for  purely  commercial  purposes, 
and  for  anticipated  financial  advantages,  pe- 
titioned for  and  pressed  the  passage  of  this 
ordinance.  Not  even  the  board  of  health  or 
Mr.  Ward,  the  councilman  from  that  ward, 
whose  awom  duty  It  was  to  look  after  and 
preaerre  tbe  public  health  of  the  city,  knew 
of  or  ever  heard  of  any  deleterious  effects 
the  cemetery  ever  had  upon  the  health  and 
welfare  of  the  dty,  until  the  petitions  ask- 
ing for  the  abolition  of  ttils  cemetery  were 
by  said  interested  parties  filed  with  the  com- 
mon ooundL  And  still  more  strange,  no 
member  of  said  board  apprared  or  was  sub- 
|)oenaed  as  a  witness  In  this  case,  to  testify 
that  the  cemetery  was  deleterious  to  public 
health,  which  unquestionably  they  would 
have  done  had  that  been  true.  While  Mr. 
Ward,  the  councilman  from  that  ward,  did 
testify,  yet  he  in  express  words  said  he  in- 
troduced said  ordinance  in  the  lower  house 
and  voted  for  its  enactment  because  the 
citizens  of  his  ward  residing  in  that  vicinity 
petitioned  him  to  do  so,  and  not  a  word  of 
evidence  escaped  his  lips  tending  to  show 
that  he  Introduced  said  ordinance  or  voted 
for  the  same  from  a  sense  of  duty  that  it 
was  beneficial  to  public  health,  thereby  clear- 
ly leaving  the  irresistible  inference  that  he 
did  so  because  it  was  for  the  promotion  of 
the  finandal  and  commercial  Interests  of  his 
constituency. 

Moreover,  there  Is  not  a  word  of  testimony 
preserved  In  tills  record  which  tends  to  show 
tliat  this  cemetery  was  in  fact  deleterious  to 
public  health.  All  of  the  witnesses  who  tes- 
tified as  to  this  question  In  behalf  of  the  de- 
f^dants  invariably  stated  that  such  condi- 
tions might  produce  disease,  death,  and  de- 
■tmction;  but  not  one  of  them  stated  as  a 
£Bct  that  this  cemetery  gave  off  any  bacteria 
or  deadly  germs,  or  that  any  of  the  pools  or 
ponds  mentioned  In  the  evidence  contained  a 
■bigle  germ,  or  that  the  water,  rats,  mice,  or 
any  domestic  animal  ever  carried  or  dis- 
tributed germs  of  that  character  over  the 
area  of  the  dty.  Nor  does  the  evidence  show 
tbat  a  single  case  of  sickness,  disease,  or 
death  was  caoaed  by  the  presoioe  of  aald 
Ifll  S.W.— 18 


cemetery.  In  truth,  no  attempt  whatever 
was  made  by  defendants  to  show  any  such 
facts;  but,  upon  the  contrary,  what  little 
evidence  there  was  Introduced  by  plaintiffs 
tended  to  prove  the  contrary- — that  is,  there 
were  not  so  many  cases  of  contagious  and  In- 
fectious diseases  reported  to  the  board  of 
health  from  that  vtdnity  as  were  done  from 
other  localities  of  the  dty. 

[7]  Under  this  showing,  we  have  no  hesi- 
tancy whatever  In  holding  that  said  ordi- 
nance la  unreasonable,  oppressive,  and  tyran- 
nical ;  for,  In  order  to  flnandally  benefit  a 
few  property  owners  and  speculators  in  that 
vidnity,  they,  through  the  innocent  action 
of  the  common  council,  are  ready  and  will- 
ing to  sacrifice  the  final  resting  place  of  those 
stalwart  men  and  women  who  made  Kansas 
City  what  It  is,  and  without  whose  efforts  the 
dty  would  not  be  worth  mentioning.  They 
built  the  dty,  developed  its  commerce,  and 
made  Kansas  City  what  it  is.  They  also,  as 
a  part  of  thdr  life's  work,  created  and  adopt- 
ed this  cemetery  as  a  final  resting  place  for 
their  ashes,  wtdch.  in  antidpatlon,  was  as 
near  and  dear  to  them  In  life  as  were  the 
residences  In  which  they  lived,  the  stores  in 
which  they  bartered  and  sold,  the  factory  In 
which  they  labored,  and  the  counting  houses 
in  which  they  exchanged  values.  This  dty 
of  the  dead,  which  is  honored  and  revered 
by  all  civilized  people,  Including  the  cost  of 
the  interments  and  expenses  of  monuments 
erected  to  thdr  sacred  memory,  to  say  noth- 
ing of  the  cost  of  preserving  and  beautifying 
the  graves,  I  dare  say,  has  cost  the  deceased 
and  the  relatives  and  friends  not  less  than 
$6,000,000  or  $8,000,000,  to  say  nothing  of 
this  wholesale,  unholy  desecration — a  finan- 
cial destruction  of  values,  ivhlch  would  far 
excel  the  financial  benefits  these  petitioners 
could  ever  hope  to  receive  therefrom,  even 
though  their  fondest  hopes  should  be  crown- 
ed with  success. 

In  the  case  of  American  Tobacco  Co.  v. 
Missouri  Pac.  R.  Co.,  supra,  where  the  bene- 
fits to  be  derived  and  the  damages  which 
would  have  been  sustained  by  reason  of  the 
enforcement  of  the  ordinance  therein  men- 
tioned were  far  greater  than  the  benefits  here 
to  be  received  and  far  less  than  the  damages 
that  would  be  here  indicted,  yet  for  those 
reasons,  among  others,  the  court  in  banc  unan- 
imously held  the  ordinance  therein  men- 
tioned as  unreasonable,  oppresdve,  and  void ; 
and  by  parity  of  reasoning,  and  for  greater 
considerations  existing  in  this  case,  we  be- 
lieve and  hold  that  this  ordinance  Is  unrea- 
sonable and  oppressive  and  stiould  for  that 
reason  be  declared  and  held  to  be  null  and 
void,  which  is  accordingly  done. 

[I,  I]  Judge  Jj.  C.  Slavens  apjKared  In  this 
court  as  couusel  tOr  certain  lot  owners  In  the 
cemetery.  In  the  capadty  of  Interveners,  I 
suppose,  but  who  were  not  represented  In  the 
court  below,  and  asks  that  this  court  find  and 
decree  that  the  cemetery  owes  certain  duties 
to  pr«Krve  and  beautUCr  the  oemetetr  and 
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the  graTes  thereof,  and  that  tbla  court  re- 
quire the  offlcov  thereof  to  provide  and  set 
apart  a  fond  snffldent,  and  out  of  which  said 
cemetery  may  be  preserved,  cared  for,  and 
with  which  to  beantlfy  the  graves  therein. 
In  answer  to  that  request,  we  will  state  that, 
while  there  seems  to  be  much  merit  In  this 
request,  as  Incidentally  appears  from  this 
record,  yet  no  such  question'  was  presented 
by  the  pleading  or  established  by  the  evi- 
dence or  considered  by  the  trial  court,  and 
for  that  reason,  however  desirous  we  might 
be  to  afford  the  relief  thus  prayed,  yet  It 
is  perfectly  apparent  that,  under  the  present 
condition  of  the  pleadings  (and  evidence)  in 
the  case,  we  have  no  jurisdiction  to  so  do. 
Such  a  holding  wonld  clearly  deprive  the 
cemetery  company  of  its  pro[>erty  without 
due  process  of  law,  within  the  meaning  of 
both  the  state  and  federal  Oonstltations. 

Much  of  the  evidence  introduced  in  this 
case  and  previously  set  forth  in  this  opin- 
ion bears  upon  this  question,  which  may  and 
should  Justify,  on  the  part  of  the  city  and  lot 
owners,  stricter  regulations,  better  preserva- 
tion, and  more  suitiable  care  and  attention, 
both  to  the  grounds  and  graves  therein,  than 
has  heretofore  been  shown  them;  but  in  no 
sense  does  or  should  that  evidence  which  con- 
stitutes the  gr^t  bulk  of  this  record  war- 
rant the  city  in  abolishing  the  cemetery 
outright,  wtiich  is  practically  done  In  this 
ordinance.  If  it  is  to  stand.  So  hold  many  of 
the  cases  dted.  For  this  reason  we  decline 
to  pass  upon  this  question  one  way  or  the 
other,  In  order  tliat,  if  these  parties  desire 
to  have  that  question  adjudicated,  they  may 
do  so  by  instituting  in  the  proper  court  prop- 
er proceedings  for  that  purpose. 

We  are  therefore  of  the  o^nlon  tliat  the 
Judgment  of  the  circuit  court  should  be  re- 
versed, with  directions  to  enter  judgment 
In  favor  of  the  plaintiffs,  enjoining  Kansas 
Oity  and  its  agents  and  officers  from  inter- 
fering with  burials  In  said  cemetery  and 
from  putting  in  force  the  provisions  of  said 
ordinanoe;  and  it  Is  so  ordered. 

LAMM,  O.  J.,  and  GRAVES,  WALKER, 
and  PARIS,  JJ.,  concur.  BROWN,  J.,  con- 
curs in  separate  opinion.  BOND,  J.,  dis- 
sents as  to  paragraph  III  and  as  to  result 

BROWN,  J.  I  heartily  concur  In  the  re- 
sult of  the  <^Dlon  prepared  by  my  learned 
Brother  WOODSON.  While  I  am  sure  the 
ordinance  prohibiting  all  future  burials  In 
UnioD  Cemetery  is  unreasonable  and  its  en- 
forcement should  be  enjoined,  I  think  the 
record  shows  a  state  of  affairs  which  would 
Justify  an  ordinance  requiring  and  compel- 
ling the  plalntllf  to  abate  all  pools  of  water 
In  Its  cemetery,  to  provide  storm  sewers  to 
convey  surface  water  and  seepage  from  the 
graves  to  the  northern  boundary  of  its  prop- 
ertv,  where  such  water  uiay  be  carried  away 


by  a  natural  water  course  (or  other  wwen) ; 
to  require  all  graves  to  be  kept  filled  levd 
with  or  at>ove  the  surface,  and  to  make  all 
future  Interments  not  lees  than  six  feet  be- 
low the  natural  snrfitce  of  the  ground. 


STATE  T.  GLOGOVBR- 
(St  Louis  Oou^  of  BfisBouti.  Dec.  2, 

1.  Obiicinax  Law  ($  1130*)  — Affeal  — As- 

aiGNUERTS  OF  BBBOB. 

Although  no  briefs  are  filed  and  there  are 
no  assignments  of  em«,  it  is  the  duty  of  tiie 
court  to  examine  the  record  snd  pass  JudgmeBt 

thereon. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  |$  2966,  2966-2970,  8206; 
Dec.  Dig.  I  mo.*] 

2.  LiBBL  Alio  SLARDKB  ^  166*)  —  GttDOlf AI. 

PBGSBciTTzoir— SumoiEiraT  or  Kvidbhce. 
Evidence  in  a  prosecution  for  talsdy  and 
maliciously  stating  that  another  bad  committed' 
perjury  Jield  sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  4S7-41I;  De&  Dig.  | 
166.*] 

Appeal  from  St  Louis  Court  of  (MmliULl 
Correction;  Oalvln  N.  Bflller,  Judg& 

Sam  Olc^ver,  alias  Sam  Gold,  was  ctm- 
vlcted  of  having  fals^y  and  maIl<lotiBl7 
diarged  another  with  having  committed  a 
felony,  and  he  appeals.  Affirmed. 

Stan  A  Haberman,  of  St  Lonla,  tor  appel- 
lant Howard  Sidour,  of  St  Louis,  fox  the 
State. 

ALLEN,  J.  The  defendant  was  convicted 
of  having  falsely  and  malldonsly  chargM 
another  with  having  committed  a  ffelony,  to 
wit,  perjury.  His  punishment  was  assessed 
at  a  fine  of  $15  and  costs,  and  he  appeals. 

[1]  No  briefs  liave  l>een  filed,  and  there 
are  no  assignments  of  error  before  us.  It 
is  our  duty  under  the  law,  however,  to  exam- 
ine the  record  and  pass  judgment  thereupon. 

[2]  A  1)111  <St  exceptions  was  duly  filed,  and 
we  have  the  testimony  before  us  in  the  rec- 
ord. We  have  very  carefully  examined  the 
record,  and  have  been  unable  to  perceive 
any  reversible  error  therein.  The  informa- 
tion is  in  due  form.  The  evidence  on  behalf  of 
the  st^te,  consisting  of  the  testimony  of  three 
witnesses,  was  amply  sufficient  to  make  a 
prima  fade  case  against  the  defendant  TBh 
evidence  on  belialf  of  defendant  consisted  of 
his  own  testimony,  which  went  to  deny  the 
speaking  of  the  alleged  slanderous  words. 
The  evidence  is  ample  to  sustain  the  con- 
riction,  and  the  Judgment  appears  to  t>e  In 
due  form. 

The  Judgment  should  be  affirmed,  and  it  is 
so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI.  J.,  con- 
cur. 
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MABTIN  HABBINOTON. 

(KanHU  City  Court  of  Appeals.  Mimari. 
Dec.  1,  1913.) 

1,  Fbauds.  Statute  of  (|  IBO*)— Bkhhtt— 
DnnjBBXB. 

The  statDte  of  fraod*  nm7  not  be  taken 
adTantage  of  by  demurrer,  since  It  is  not  neces- 
sary that  Oie  petition  should  allege  that  the 
contract  within  the  statute  was  in  writing, 
under  the  presomption  that  the  contract  sued  on 
is  legal. 

[Ed.  Note.— For  oOer  caaea,  see  Fraodi,  Sut- 
nte  of.  Cent.  Dig.  K  860-362;   Dec.  Dig.  | 

iao.»] 

2.  Fbauds,  Statute  or  d  KL*)— Debt  cm  Ds- 

FAULT  OF  AlTOTREK— OONSIDKBATIOH. 

Where  a  third  person  agrees  to  pay  the 
debt  of  another,  his  promise  must  be  supported 
by  a  consideration  which  may  be  made  np  of 
either  benefit  to  the  promisor  or  harm  to  the 
promisee,  bat  in  order  to  talEe  the  case  out  of 
the  statute  of  frauds,  it  most  appear  that  the 
promise  was  such  as  to  relieve  the  original  debt- 
or of  all  liability  and  create  a  new  obligation 
in  favor  of  tit»  creditor  ag^nat  a  promisor. 

[Ed.  Note^For  other  caaes^  see  Fmnda  Sta^ 
nte  o^  Gent.  Dig.  If  47,  48;  Dec.  Di«ri  81.*] 

8.  Fmauds.  Statute  of  (|3i*)— Debt  of  An- 
other—Pbouisb  to  Pat. 

PlalotUTa  petition  alleged  th^t,  H.  being 
Indebted  to  plaintiff  on  an  account,  defendant 
agreed  with  plaintiff  that.  If  be  would  "release 
and  discbarge"  H.  from  payment  of  the  debt, 
defendant  would  pay  the  dd>t  as  his  own: 
that  plaintiff  "accepted  the  agreement  and  did 
release"  H.,  wherefor  plaintiff  demanded  judg- 
ment against  defendant  Held,  that  such  allega- 
tioD  sufficiently  showed  a  new  promise  on  de- 
fendant's part,  based  on  a  sufficient  considera- 
tion, to  wit,  the  release  of  H.  from  HaUUty. 
and  was  therefore  not  within  tin  atatnte  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  CenL  IHg.  ||  47,  48;  Dec.  Dig.  1 8L*] 

Appeal  from  Clrciiit  Gonrt,  Ollnton  Ooon- 
tYi  A.  D.  Bams,  Judge. 

Artlon  by  Edward  D.  Uartin  Bgainst  W. 
B.  Harrin^on.  Defendant's  demurrer  to  the 
petition  was  sustained,  and  pUlotdfT  appeals. 
Beversed  and  remanded. 

Darl  B.  Cross,  of  Lathrop,  and  W.  &  Hem- 
don,  of  Plattsburg,  for  appellant  John  A. 
Cross,  of  Lathroin  for  respondent 


RTXISON,  P.  J.  Plalntlirs  action  la  to  re- 
cover $063.70  on  account  Defendant  de- 
znurred  to  the  petition  on  the  ground  that  it 
did  not  state  a  cause  of  action.  The  trial 
court  sustained  the  demnmr,  and  plaintlfl 
appealed. 

The  ground  of  the  demurrer  was  that  the 
petltlMi  stated  the  original  debt  was  that  of 
anothN  person  which  defendant  had  prom- 
ised to  pay,  and,  that  being  the  verbal  prom- 
ise to  pay  the  debt  of  another.  It  was  void 
under  the  statute  of  frauds  (section  2783,  B. 
S.  1909)  providing  that:  "No  action  shall  be 
brought  to  diarge  *  *  *  any  person  up- 
on any  qiedal  promise  to  answer  for  the 
debt,  detault  or  miscaxrlage  of  another  per^ 


son,  •  •  •  unless  tb»  agnement  vpo/a 
which  the  action  shall  ba  brought,  or  some 
note  or  memorandum  thereof,  shall  be  In 
writing,"  etc. 

[1]  Tta  parties  have  ignored  the  law  that, 
when  an  agreement  involving  the  statute  of 
frauds  is  alleged  In  a  petition,  It  Is  not  neces- 
sary that  It  should  be  alleged  to  be  In  writ- 
ing, since  It  will  be  presumed  the  agreement 
stated  is  a  l^al  one.  There  should  have 
been  an  answer  denying  an  agreement,  and 
then,  if  the  one  proven  Is  not  lo  writing,  the 
statute  may  be  Invoked.  A  demurrer  is  not 
the  way  in  which  to  obtain  the  benefit  of  the 
statute  of  frauds.  Phillips  v.  Hardenburg, 
181  Mo.  loc.  dt  472,  80  S.  W.  891.  But,  as 
the  same  question  win  arise  on  a  trial,  we 
proceed  to  an  examination  of  the  question 
involved. 

It  is  aUeged  In  the  petition  that.  J.  O.  Har- 
rington being  then  indebted  to  plaintiff  on 
the  account,  defendant  agreed  with  plaintiff 
that,  if  the  latter  would  "release  and  dis- 
charge" J.  O.  Harrington  from  the  payment 
of  said  debt,  he  would  pay  said  debt  as  his 
own.  That  plalntiflC  "accepted  the  agreement 
and  did  release  the  said  debtor,  J.  (X  Har- 
rington." 

[2]  The  case  presents  a  vexed  question 
arising  fnnn  conflict  in  the  decisions.  It  is, 
of  course,  agreed  by  all  that  there  must  be  a 
consideration  to  support  the  third  par^s 
promise.  Ordinarily  a  consideration  may  he 
made  up  of  either  benefit  to  the  promisor  or 
of  harm  to  the  promisee ;  but  in  cases  under 
this  statute  It  is  stoutly  maintained  that  the 
latter  consideration  does  not  avail  as  a  sup- 
port to  a  verbal  promise  to  pay  the  debt  of 
another.  In  the  face  of  the  statute  requiring 
it  to  be  In  writing.  The  ruling  is  that,  in 
order  to  make  the  statute  Inapplicable,  the 
object  of  the  promise  must  be  some  benefit 
to  the  promisor;  the  payment  of  the  original 
debtor's  debt  being  a  mere  Incident.  It  Is 
stated  In  these  words  In  a  leading  case: 
"The  rule  to  be  derived  from  the  decisions 
seems  to  be  thia:  That  cases  are  not  con- 
sidered as  oomli^c  within  the  statute  when 
the  party  promising  has  for  his  object  a  bene- 
fit which  he  did  not  before  enjoy,  accruli^ 
immediately  to  himself;  but  where  the  ob- 
ject of  the  promise  Is  to  obtain  the  release 
of  the  person  or  property  of  the  debtor,  or 
other  forbearance  or  benefit  to  him.  It  is 
within  the  statute."  Nelson  Boynton,  3 
Mete.  (Mass.)  396,  87  Am.  Dec.  14a  The 
same  rule  is  announced  In  Cowenhoven  v. 
Howell,  36  N.  J.  Law,  323;  the  court  empha- 
sizing it  in  these  words:  "The  consequence  Is 
that  agreements,  which  will  have  the  effect  to 
discharge  the  debt  of  another,  must  be 
founded  in  a  motive  of  Interest,  selfish  In  the 
promisor.  The  distinction  Is  between  a  prom- 
ise, the  object  of  which  Is  to  promote  the 
interest  of  another,  and  one  In  which  the 
object  is  to  promote  the  Interest  of  the  party 
maMng  the  promise.  The  former  Is  within 
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the  operation  of  the  statute.  The  latter  to 
unaffected  by  It" 

Chancellor  Kent  divided  the  eases  into 
three  classes,  and  this  was  his  statement  of 
the  third  class:  "When  the  promise  to  pa? 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm 
moving  between  the  newly  contracting  par- 
ties." Leonard  v.  Vredenburgh,  8  Johns. 
(N.  T.)  29,  5  Am.  Dec.  SIT.  That  statement 
has  been  questioned  on  the  ground  that  It 
inclndes  harm  to  the  creditor  as  constituting 
a  sufficient  consideration.  In  Farley  v. 
Glevtiand,  4  Cow.  (N.  Y.)  432,  page  439  (15 
Am.  Dec.  387),  the  statement  of  Chancellor 
Kent  to  approved,  but  it  Is  restated  In  lan- 
guage whldi  we  take  to  be  an  intimation  of 
the  way  in  which  the  rnle,  as  stated  by  the 
chancier,  should  be  interpreted,  thus:  "In 
ail  these  cases,  founded  upon  a  new  and  orig- 
inal conatderatlon  of  l>eoeflt  to  the  defendant, 
or  harm  to  the  plaintiff,  moving  to  the  party 
making  the  promise,  either  from  the  plaintiff 
or  the  or^flnal  debtor,  the  subsisting  liability 
of  the  original  debtor  Is  no  objection  to  the 
recovery."  Thus,  though  the  court  approved 
of  what  Kent  had  said,  it  takes  the  pains  to 
say  that  the  consideration  of  harm  to  the 
creditor  must  be  sudi  character  ot  harm  aa 
moves  to  or  benefits  the  promisor.  And  this, 
we  think,  to  the  Interpretation  put  upon  It 
in  Nelson  t.  Boynton,  supra,  and  Mallory  t. 
GiUett.  21  N.  T.  412,  419:  So  we  may  regard 
the  effect  of  the  rule  to  be  that  the  con- 
slderatloD  which  will  withdraw  the  protection 
of  the  statute  from  the  defendant's  verbal 
promisor  to  a  consideration  which  moves  to 
oT'U  of  benefit  to  him;  and,  when  it  to  said 
that  the  condderatlon  may  constot  of  harm 
to  the  promisee  plaintiff,  it  means  a  harm 
that  has  benefited  the  promisor.  To  say  that 
any  condderation  will  take  a  promise  based 
thereon  ont  of  the  atatnte  to  to  make  the 
statute  useless.  For,  if  there  to  no  considera- 
tion, the  promise  is  Invalid  without  the  stat- 
ute. The  statute  is  aimed  at  what  were 
valid  contracts;  that  to  to  say,  it  makes  in- 
valid contracts  not  in  writing  which  would 
otherwise  have  been  valid.  So  the  St.  Louis 
Court  of  Appeals  has  said  that  the  main  ob- 
ject of  the  verbal  promisor  must  not  be  to 
pay  the  debt  but  to  benefit  himself.  Walther 
V.  Merrell,  6  Mo.  App.  370.  And  this,  in  ef- 
fect, is  the  view  of  the  Supreme  Court  Bes- 
shears  v.  Rowe,  46  Mo.  501. 

But  in  numberless  instances  cases  arise 
thought  to  he  within  the  statute  and  which 
are  so  confusingly  near  to  It  as  to  require 
close  scrutiny  to  discover  the  dividing  line. 
The  statute  Invalidates  a  verbal  promise  to 
pay  the  debt  of  another,  and  it  is  frequently 
the  hardest  matter  to  determine  whose  debt 
to  a  given  obligation.  Although  one  party 
may  be  the  cause  of  the  debt,  be  may  not  be 
the  debtor,  for  the  original  obligation  may 
rest  upon  a  third  party.  As  if  the  latter 
takes  a  person  to  a  merchant  and  says,  "Let 


this  man  have  certain  goods  and  I  will  pay 
for  them,"  there  to  an  original  indebtedness 
by  the  promisor,  and  the  contract  to  not  to 
pay  the  debt  of  the  man  who  gets  the  goods 
but  his  own.  Many  Illustrations  might  be 
given.  In  this  illustration  the  debt  never  ex- 
isted against  the  party  getting  the  goods. 
But  there  are  instances  where  the  d^t  'may 
exist  against  the  debtor  and  a  third  party, 
in  consideration  that  the  creditor  releases  it, 
verbally  promises  to  pay  It  That  to  the 
case  now  before  us.  Now  in  such  Instance, 
the  debt,  being  discharged,  no  longer  exists, 
and  the  third  party's  promise  to  the  creditor 
is  not  to  pay  the  debt  of  another,  but  be  has 
created  a  debt  of  his  own  to  the  creditor; 
and,  though  the  effect  is  to  wipe  out  the 
debt  of  the  debtor,  the  fact  to  that  he  has 
substituted  himself  in  the  debtor's  place  (the 
latt«r  b^ng  no  further  concerned),  the  con- 
sideration being  the  release  between  the  cred- 
itor and  the  original  debtor  and  not  a  ben- 
efit to  the  promisor.  Thm  the  promise  to 
not  to  pay  the  debt  of  another.  And,  by  an 
examination  of  the  authorities  above  tilted, 
it  will  be  found  that  the  courts  qualify  the 
mle  hy  the  express  statement  that  the  debt 
of  the  original  debtor  waa  still  substottnc. 
Thus  In  Gowenboven  t.  HoweU,  supra,  the 
court  after  annonndng  the  role  that  there 
must  be  a  consideration  movli^  to  the  prom- 
isor, adds  the  cautionary  qnallflcatlon  "that 
the  rule  above  adopted  Is  not  applicable  to 
that  class  of  affairs  where  the  effect  of  the 
new  promise  is  to  extinguish  the  UabiUty  of 
the  original  party  before  the  obligation  of 
the  new  promise  attaches." 

Bat  we  need  not  depend  upon  the  fongo- 
ing  cases  having  made  that  qualification  In 
cases  where  the  question  waa  not  directly 
up  for  dedsion.  There  to  abundant  authori- 
ty where  the  question  was  directly  Involved 
And,  while  some  may  treat  the  question 
of  consideration  for  the  promise  different- 
ly from  others,  all  agree  that,  if  the  new 
promise  Is  in  fact  made  on  the  discharge  by 
the  creditor  of  the  original  debtor,  that  debt 
is  gone  and  a  new  one  created  with  a  siib- 
stltuted  debtor.  Underwood  v.  Lovelace,  61 
Ala.  155;  Whittemore  v.  Wentworth,  76  He. 
20;  Brown  v.  Weber,  38  N.  T.  187,  191;  Fain 
V.  Turner,  96  Ky.  634,  638,  29  S.  W.  fi2S; 
Wood  V.  Corcoran,  1  Allen  (Mass.)  406 ;  Pack- 
er T.  Benton,  35  Conn.  343,  95  Am.  Dec.  246. 
In  the  latter  case  this  condition  of  contract 
Is  stated  to  be  necessary  to  the  application 
of  the  statute,  viz.  (italics  the  court's):  "An 
undertaking  by  a  person,  not  hefore  liable, 
for  the  purpose  of  securing  or  performing 
the  same  duty  for  which  the  party  for  whom 
the  undertaking  Is  made,"  continue*  "liable-" 
That  Is  to  say,  If  the  original  debtor  Is  dis- 
charged (does  not  continue  liable  after  the 
proiiiiHor's  promise),  the  statute  does  not 
apply.  And  this  is  the  law  as  stated  In 
Browne  on  the  Statute  of  Frauds,  {  193. 
And  It  to  In  accord  with  our  ruling  in  Brown 
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T.  Gi07>  74  Mo.  App.  462,  and  the  rule  stated 
in  20  American  and  ED^ab  Encya  at  Law, 
912. 

We  find  tbe  same  Interpretation  of  the 
statute  Is  given  In  England.  In  Goodman  v. 
Chase,  1  B.  &  Aid.  297,  there  were  two  argu- 
ments, after  which  Lord  EUenborough  stated 
the  oi^on  of  the  court  as  follows:  "By  tbe 
discbarge  of  Chase  Junior  with  the  plain- 
tiff's consent,  the  debt  as  between  those  two 
persons  was  satisfied.  No  case  can  be  cited 
in  which  such  a  discharge  has  not  been  held 
quite  sufficient.  Then,  if  so,  the  promise  by. 
tbe  defendant  here  Is  not  a  collateral  but  an 
original  promise,  for  which  the  consideration 
Is  the  discharge  of  the  debt  as  between  the 
plaintiff  and  Chase  Junior.  That  being  so. 
It  becomes  wholly  unnecessary  to  consider 
tbe  question  arising  out  of  tbe  construction 
of  the  fourth  section  of  tbe  statute  of 
frauds."  In  Sane  t.  Burghart,  1  Q.  B.  933, 
the  original  debtor  was  discharged  by  tbe 
creditor,  in  consideration  of  which  Burghart 
agreed  to  pay  the  debt,  and  It  was  held  to 
be  an  original  undertaking  by  him  to  the 
creditor  to  which  tbe  statute  did  not  apply. 

[3]  Tbe  foregoing  considerations  demon- 
strate that  the  petition  stated  a  case  not 
within  tbe  statute,  and  that  tberefora  the 
demurrer  should  have  been  overruled. 

Tbe  judgment  is  reversed,  and  the  cause 
renwnded.  All  concur. 


McCLASKEY  v.  QUINCT,  O.  &  K.  C.  R.  CO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
Dec.  1.  1913.) 
1-  RaILBOAUS  (I  439*)— INJUBIKS  TO  STOCK— 

AcnoNs— Petition. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  horse,  where  the  petition  alleged 
a  failure  to  maintain  a  lawful  fence  at  the 
place  where  the  borse  went  upon  the  railroad 
track,  and  that  the  company's  servants  negli- 
gently injured  the  horse  in  removing  it  from 
a  trestle  bridge  into  which  it  had  fallen,  bat 
there  was  no  proof  of  the  negligence  of  such 
servanta,  the  inclusion  of  tbe  allegation  of  such 
ne^rligence  did  not  affect  jplaintiff^  right  to  re- 
cover under  the  remaining  allegation,  if  it 
stated  a  good  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1551-1568 ;  Dec.  Dig.  i  439.*] 

2.  BAILKOADS  (I  411*)— INJUBZES  TO  Stook— 

Statutobt  PBOvisions. 

Under  Rev.  St.  1909,  {  3146,  requiring 
railroad  companies  to  erect  and  mamtain  law- 
fnl  fences  on  the  sides  of  tlie  railroad,  and 
to  construct  and  maintain  cattle  guards,  and 
providing  that  nntU  such  fences  and  cattle 
guards  are  made  and  maintained  the  corporation 
shall  be  liable  in  double  the  amoant  of  damages 
done  by  its  agents,  engines,  or  cars  to  animals 
on  such  road  by  reason  of  the  failure  to  con- 
Btrnct  or  maintain  such  fences  or  cattle  guards, 
and  section  3146,  providing  that  when  live 
stock  sliall  go  upon  any  railroad  or  its  right 
of  way,  where  the  railroad  is  not  inclosed  by  a 

good  fence,  such  as  is,  bv  law,  required,  and  by 
eing  frightened  or  run  by  any  passing  locomo- 
tive or  train,  shall  be  Injured  or  killed  by  hav- 
ing run  against  a  fence  or  into  a  culvert,  bridge, 
cte.,  the  railroad  company  shall  pay  the  damage 

•For  other  eaaas 


Buataiued,  the  statutoiy  remedy  was  not  avail- 
able, where  a  horse  went  upon  tbe  track  and 
fell  into  a  trestle  bridge  without  being  injured, 
frightened,  or  run  by  a  locomotive  or  train. 

[B^.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1409-1450 ;  Dec  Dig.  |  411.*] 

3.  Raiiaoads  (f  411*)— InjuBOEB  TO  Stock— 
Statutobt  Pbotisiohs. 

Under  such  sections  tbe  owner  of  such 
horse  was  eutitled  to  recover  his  damages, 
though  the  statatory  remedy  was  not  available, 
since  the  statutory  remedies,  so  far  as  they  re- 
late to  compensatory  damages,  are  cumulative 
and  not  exclusive,  and  a  common-law  action  will 
lie  for  negligence  in  tiie  performance  of  a  statu- 
tory duty. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1409-1450;  Dec.  Dig.  S  411.*] 

4.  RaILBOADS  (§  411*)— INJUBIU  TO  STOCK— 

Statutobt  Pbovisions. 

Under  Rev.  St.  1909,  |  3145,  requiring 
railroad  c^nnpanies  to  erect  and  maintain  law- 
ful fences  on  the  sides  of  the  road  where  it 
passes  through,  along,  or  adjoining  inclosed 
or  cultivated  fields  or  uninclosed  lands,  and  to 
construct  and  maintain  cattle  guards,  where 
fences  are  required,  sufficient  to  prevent  ani- 
mals from  getting  on  the  railroad,  the  owner 
of  a  railroad,  crossed  by  a  private  road  which 
was  open  where  it  entered  a  public  road,  owed 
the  owner  of  a  horse  living  at  some  distance 
from  the  railroad  the  duty  of  providing  a  law- 
ful barrier  to  prevent  the  horse,  which  escaped 
from  its  pasture  inclosed  by  a  lawful  fence, 
from  straying  from  the  public  road  to  tbe  rail- 
road by  the  way  of  the  private  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1409-1400;  Dec.  Dig.  i  411.*] 

Aiveal'  from  Orcuit  Conr^  SnlllTan  Coun- 
ty ;  Fved  Lamb,  Judge. 

Action  by  James  McOlssfcey  agaiiut  the 
Qnlncy,  (haaba  ft  Kansas  01^  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

D.  M.  Wilson'  and  J.  W.  Clapp,  both  of 
Milan,  and  J.  G.  Trimble,  of  Kansas  City, 
for  appellant  Earl  F.  Nelson,  of  Milan,  for 
respondent. 

JOHNSON,  3.  Tbe  appeal  in  this  case  is 
from  a  Judgment  plaintiff  reooTOzed  in  tbe 
circuit  court  of  SuUlvan  county  In  an  action 
for  a  breach  by  defendant  of  its  duty  to 
maintain  lawful  fences  on  the  sides  of  ite 
railroad,  where  tbe  same  passes  through  tbe 
country.  A  horse  owned  by  plaintiff  escaped 
from  a  pasture,  which  was  inclosed  by  a 
lawful  fence,  to  a  public  road,  traveled  a  mile 
or  more  along  that  road  to  a  place  where 
an  caning  In  the  fence  on  tbe  north  side 
afforded  him  access  to  a  private  road  which 
ran  north  to  and  across  defendant's  rail- 
road. There  were  no  cattle  guards  at  this 
crossing,  and  a  tmoo  on  tbe  north  side  of  the 
right  of  way  caused  the  borse,  when  be 
readied  that  barrier,  to  turn  west  and  go 
along  defendant's  right  of  way.  Finally  he 
took  to  tbe  track,  and  then  fell  into  a  trestle 
bridge  be  attempted  to  cross.  He  was  after- 
wards extricated  by  some  section  men,  but 
was  so  badly  injured  as  to  be  rendered  al- 
most, if  not  entirely,  worthless.  The  farmer 
who  owned  tbe  land  over  which  the  private 
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road  passed  maintained  a  lawful  fence  along 
flie  north  side  of  the  pabUc  road  wbldi  ran 
east  and  west  There  had  been  a  gate  at 
the  place  where  the  prlrate  road  entered  the 
public  road,  bnt  for  some  time  before  the 
event  In  question  the  gate  had  been  down, 
and  as  defendant  had  no  fence  along  the 
south  aide  of  its  right  of  war,  which  waa 
ab<Hit  100  yarda  north  of  the  pnbllc  road 
and  parallel  thereto,  there  was  nothing  to 
prevent  the  horse  from  taking  the  course  he 
pnisaed  to  the  place  of  the  Injoxy.  There  Is 
no  evidence  that  the  horse  waa  frightened  or 
run  b7  a  passing  locomotive  or  train. 

[1]  The  petlttoi  contains  two  allegations  of 
n^Ugence^  via.,  first;  that  defendant  fatted 
to  maintain  a  good  and  lawful  fence  and  gate 
at  the  place  where  the  horse  entered  upon 
the  light  of  war,  uid,  aeomd,  that  defoid- 
ant's  serrants  neg^gently  Injiued  the  horse 
in  remorlDK  it  from  the  bridge.  There  la  no 
Vnat  of  the  second  charge,  and  it  will  be 
dismissed  from  our  consideration  with  the 
obserratlon  that  its  inclusion  in  the  petition 
could  not  affect  the  right  of  plaintiff  to  re- 
cover on  the  remaining  charge  if  it  states 
a  good  cause  of  action. 

[t]  The  tfat  of  the  action  is  negllg^ce  of 
defendant  in  the  ];>erfonnanoB  of  the  datr  Im- 
posed by  section  8145,  Bev.  Stat  1909;  upon 
railroad  companies  to  ™w*"t»<n  lawful  taices 
along  the  sides  of  their  railroads  where  they 
run  through  the  country.  The  remedy  pro* 
Tided  in  that  statute  was  not  available  to 
plalntu;  since  his  horse  was  not  injured  by 
a  locomotive  or  train,  nor  could  plaintiff 
have  maintained  an  action  under  the  succeed- 
ing section,  since  the  horse  was  not  frighten- 
ed or  run  bj  a  passing  locbmottve  or  train. 

[3]  But  these  statutory  remedies,  so  far  as 
they  relate  to  compensatory  damages  are 
cumulative,  not  exclusive.  If  a  railroad 
company  negUgently  falls  to  maintain  the 
kind  of  inclosure  required  by  law,  and  in 
consequoice  of  8U<h  negligence  an  animal 
strays  upon  the  track  and  Is  Injured,  the 
owner  may  recover  the  damages  thus  inflicted 
itpon  him,  though  the  manner  of  the  Injury 
may  be  outside  the  purview  of  the  statutory 
remedies.  An  action  will  lie  for  the  enforce- 
ment of  a  common-law  remedy  for  negligence 
In  the  performance  of  the  statutory  duty. 
Oyler  v.  Railroad,  113  Ho.  App.  875.  68  S. 
W.  leH;  Gorman  t.  Railroad.  26  Mo.  441, 
72  Am.  Dea  220;  HIU  v.  Railroad.  40  Mo. 
App.  520;  a  a,  121  Mo.  477,  26  S.  W.  576. 

[4]  The  point  made  by  defendant  that  it 
owed  plaintiff  no  duty  to  provide  a  lawful 
barrier  to  prevent  his  horse  from  strayli^ 
from  the  public  road  to  the  railroad  has  been 
so  often  ruled  adversely  to  the  position  of 
defendant  that  we  do  not  think  ite  discussion 
Here  would  be  profltable.  Reference  to  the 
following  cases  will  disclose  that  the  point 
la  not  w6U  taken:  Utton  t.  Ballroad,  111 
tta  App.  140,  85  8.  W.  978;  Beed  v.  Ball- 


road.  112  Mo.  App.  675,  87  S,  W.  66;  Oyler 
V.  Railroad,  supra;  Francis  v.  Bailxoad,  118 
Mo.  App.  485,  98  S.  W.  876;  SmiOi-  ▼.  RaU- 
road,  127  Ho.  App.  160,  106  8.  W.  10; 
Brown  V.  Railroad,  127  Mo.  App.  614,  106 
&  W.  661. 
The  judgment  is  affirmed.  All  ooocur. 


BEAT.  BBA. 
(Kansu  CSty  Court  of  Appeab.  MisBonrL 
Dee.  1,  1918.) 

1.  DivoBca  (I  184*)  —  Apfeai.  —  FiNDiNoa — 
CoNCLnsivEincss. 

While  findings  of  the  trial  court  in  an  ac- 
tion for  divorce  are  not  binding  on  appeal,  they 
will  nevertheless  be  given  persuasive  Influence 
and  deferred  to  by  the  appellate  conrt. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ii  570-573;  DecTDlg.  |  184.*] 

2.  DiTOBCB    (f    104*)  — Ahuidiiiiit  — OOH- 
VOBHITT  TO  PBOOF. 

A  huBband's  petition  for  divorce  originally 
charged  adultery,  and  also  indlanittes,  in  that 
defendant  sooght  the  society  of  male  com  pan- 
iocs,  other  than  her  husband,  while  be  was  ab- 
sent from  home,  and  without  his  Imowledse, 
and  that  she  carried  od  a  secret  correapondence 
with  B.  and  permitted  him  to  call  on  her  dur- 
ing plaintiff's  absence.  At  the  close  of  the  evi- 
dence the  court  took  the  case  under  advisem^it 
and  afterwards  announced  that  the  charge  of 
adultery  had  not  been  sustained  and  ought  to 
be  withdrawn,  and  that  the  petition  should  be 
amended  as  to  the  charge  of  indignities.  This 
was  done,  making  such  charge  more  specific, 
and  including  an  allegation  that  defendant  per- 
mitted  her  yoong  daughter  to  have  company 
until  late  at  night,  and  that  B.  at  one  time  ca- 
ressed the  daughter.  Held,  that  such  amend- 
ment did  no  more  than  to  conform  the  petition 
to  the  proof  and  was  properly  allowed. 

[Ed.  Note.— EVir  otiwr  cases,  see  IMTore& 
Cent  Dig.  H  27.  28,  828-838;  Dea  Dig.  f 
104.*] 

3.  DiTOBOE  (I  146*)— TaUIj— AUKHDHXHT  OF 

Parrnon— Kaw  Evidkncb. 

Wfaete  a  petition  for  divorce  originally 
charged  adultery  and  indignities,  and  at  ths 
trial  the  case  was  fully  tried  on  the  issue  of 
indignities,  without  any  objection  on  defend- 
ant's part  as  to  the  scope  of  the  proof,  an 
amendinent  of  tlie  petititm  after  sabmiasloii  wo 
as  to  eliminate  the  charge  of  adultery  and  make 
the  charge  of  indignities  more  epeciflc  to  con- 
form to  the  proof  did  not  entitle  defendant  to 
an  opportonity  to  introduce  further  evidence. 

[Ed.  Note.— For  other  eases,  see  Divorce,  Gent 
d£^^^164,  471-473,  4777488-492 ;  Dec.  Dig. 

4.  DivoBCK  (1 105*)— Petitiok— AmvADiT. 

Where  a  petition  for  divorce  was  properly 
sworn  to  originally.  It  was  not  essenoai  that 
it  be  reverified  after  an  amendment  to  ccmform 
to  the  proof. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  840-343;  Dec  Dig.  f  105.*] 

Appeal  from  Circuit  Court  Andrew  Coun- 
ty; A.  D.  Boms,  Judge. 

Actton  by  Claude  Bea  against  Tiq;lnia  B. 
Rea.  Judgment  tor  plaintiff,  and  defendant 
appeals.  Affirmed. 

W.  H.  Hayes  and  Booher  ft  Willlama,  all 
of  Sarannah,  for  appellant  Shinabarger, 
Blagg  ft  Elliaon,  of  MaryTiUe,  for  reqpondent 
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XLUSON,  P.  J.  Plaintiff's  action  la  for  dl- 
TOTcc  He  obtained  a  decree  In  tbe  trial 
oonrt  on  tbe  ground  of  Indlgnlttea  and  Incom- 
patibility of  temper. 

The  evidence  disclosed  fbat  plalntUE  bad 
a  daughter  Butb  by  a  former  marrtage,  wbo 
at  the  period  of  this  controTersy  was  be- 
tween 14  and  15  yeaiB  of  age.  She  lived 
with  plaintiff  and  defendant  on  a  farm  In 
Andrew  county.  Plaintiff  was  a  traveling 
salesman  of  merchandise  and  was  absent 
pwbaps  flre  days  in  the  week ;  the  farm  be- 
ing managed  daring  his  absence  by  defendant 
and  hired  men.  The  indignities  charged 
against  defendant  are  her  improper  conduct 
with  one  <^  these  men  (though  not  amounttng 
to  adultery)  and  the  example  set  to  the 
young  danghter,  which  plaintiff  feared  ndgfat 
have  a  corrupting  influence  as  she  grew 
older. 

It  was  shown  by  a  i^eponderance  of  the 
evidence  that  defendant  permitted  one  Beat- 
ty,  who  was  one  of  the  employes  on  the 
fiarm,  who  lived  near  by,  to  visit  her  and  at 
times  to  caress  her.  niere  was  other  evi- 
dence that  she  wrote  him  notes,  and  that, 
when  flnaUy  plaintiff  took  his  daughter  away 
tor  tbe  reason  that  he  believed  she  was  in 
danger  of  evil  lnfln«H»B  and  sonronndings, 
sUe  said  to  the  dan^ter  that,  *af  yon  won't 
tell  on  me,  I  won't  tell  on  you."  There  was 
also  evidence  that  she  Emitted  in  the  pres- 
ence of  others  to  an  imgovwnable  temper 
which  had  led  her  Into  unjust  treatment  of 
her  husband. 

[1]  We  can  see  no  good  to  be  aooonvllahed 
In  setting  out  all  this  evidence  In  detail  and 
no  good  reason  for  doing  more  than  to  say 
tliat  the  preponderance  of  evidence  in  plain- 
tiffs behalf  has  induced  the  trial  Judge  to 
And  that  the  indignities  charged  were  sus- 
tained, and  that,  while  that  finding  is  not 
binding  on  this  courts  yet  It  properly  has 
a  very  j>erBnaslve  influwce  and  should  be 
deferred  to  by  us.  Herrlford  v.  Herxlfohl» 
160  Ho.  App.  641,  166  S.  W.  856. 

[I]  There  is,  howev^,  a  legal  question  pre* 
■ented  which  requires  our  attmtloii.  The 
petition  originally  contained  a  chaise  of 
adultery  and  also  a  charge  of  indignities  in 
that  she  sought  the  companionship  and  so- 
ciety of  male  companions  while  he  was  ab- 
sent from  home  and  without  his  knowledge, 
and  that  she  carried  on  a  secret  correspond- 
ence with  Beatty  and  permitted  him  to  call 
on  her  during  plaintiff's  absence.  At  tbe 
close  of  the  evidence  the  court  took  the  case 
under  advisement  and  afterwards  announced 
that  the  charge  of  adultery  had  not  been  sus- 
tained and  ought  to  be  withdrawn,  and  that 
the  petition  should  be  amended  as  to  the 
charges  of  Indignities.  This  was  done  by 
mmendment  Tte  charge  of  Indignities  was 
made  more  ipedflc  and  included  that  of  de- 
fendant permitting  the  young  daughter  to 
liave  company  vntll  late  at  night,  and  Qiat 
Beatly  had  one  time  caressed  Qie  dau^ter. 


When  this  amendmrat  was  made,  defendant 
asked  to  be  allowed  to  Introduce  more  evi- 
dence, and  the  court  refused  the  request  We 
think  the  ammdment  to  the  petition  was 
nothing  more  than  an  allowance  of  an  ammd- 
ment  for  the  pnrpoae  of  conforming  to  the 
proof.  It  la  a  oommcm  practice  In  ordinary 
cases,  and  no  reason  oists  why  it  should 
not  be  done  in  an  action  for  divorce.  Rose  v. 
Rose.  129  Ifa  App.  176,  107  S.  W.  1088; 
Oarver  r.  Qarver,  140  Ho.  A19.  866,  180  S. 
W.  860. 

[I]  As  to  the  Introductlott  of  further  evl- 
doice  as  requested  by  defendant,  we  find  no 
reason  to  interfere  with  the  trial  court.  The 
matters  spedfled  In  the  amendment  had  all 
been  contested  under  the  original  petition; 
the  defendant  at  no  time  lAJectlng  to  the 
evidence  taking  tb»  scope  It  did.  So  that 
the  refusal  to  open  up  what  had  been  al- 
ready fully  contested  was  not  improper. 

[4]  Anotlier  ground  of  objection  Is  that 
the  petlttra  after  the  amendmrat  was  not 
again  sworn  to.  That  point  has  also  hem 
ruled  against  defoidant  The  affidavit  la 
Jurisdictional  (Hlnkle  v.  Lovelace.  204  Mo. 
208.  102  8.  W.  1016,  U  L.  R.  A.  [N.  B.]  780^ 
120  Am.  St  Rep.  688,  U  Ann.  Caa  704;  Ste- 
vens V.  Stevens.  170  Hio.  App.  822. 156  S.  W. 
68);  but  where  tlu  cause  of  action  is  not 
dianged,  and  where  no  new  cause  ct  action  la 
introduced,  where,  as  here,  the  amendment 
Introduces  no  new  cause  of  divorce  but  only 
an  anq>liflcatlon  of  what  wo  already  charg- 
ed. tStert  Is  no  necessl^  for  renewing  the  affi- 
davit Carver  v.  Garver,  supta;  Tackabeny 
V.  Tackabeny,  101  Hlch.  102,  60  N.  W.  400; 
Gonant  T.  Jones,  120  Ga.  668^  670^  48  &  B. 
234.  * 

We  think  ttie  trial  court  properly  found 
against  the  defendant's  cross-bill,  and  we 
affirm  the  Judgmoit  grantlns  plaintiff  a  di- 
voxosi  All  concur: 


BRADBN      OmOAGO.  B.  *  a  B.  CO. 

(Eansai  City  Oonrt  of  Appeals.  Missouri. 
Nov.  S,  1018.    Rehearing  Denied 
Dec  1,  1913.) 

1.  MABTn  ARD  SlBVANT  (|  107*)— SaR  PUCS 

or  WoBK. 

A  nllioad  company  which  employed  plain- 
tiff to  mow  Its  right  of  way  with  a  machine 
and  by  hand  was  not  reqaired  to  fnmish  him 
with  a  level  snrface  to  mow  in  order  to  dia- 
clinrge  Its  dat7,  as  amployw,  of  fomishiBg  a 
safe  place  of  work. 

[Bd.  Mote.— For  other  cases,  see  Hester  and 

Servant  Cent  Dig.  U  100^,  212,  264.  265; 
Dec  IHg.  I  107.*T 

2.  HAsm  ANn  SnvAin  (H  150.  166*)— As- 
suicmoN  or  Risk. 

If  a  danger  is  extraordinary  and  one  not 
ordinarily  incident  to  tbe  service,  and  the  em- 
ployer knows  it  he  is  negligent  for  failing 
to  warn  the  ei^l<^;  tmt  if  tbe  danger  be 
obvions  to  one  ox  ordinary  Intelligenee  and  can 
be  appredated  by  hbn,  or  Is  not  eztraordinaiy. 
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the  employer  1b  not  bouod  to  warn  a  Berruit 

thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  297.  299-302,  30S-307, 
310;  Dec  Dig.  if  ISO,  156.*] 

3.  Master  and  Servant  (||  101,  102*)— Safe 
Place  of  Work. 

Aq  employer  ia  not  bound  to  furnish  an 
absolutely  safe  place  of  work  but  only  one  free 
frum  the  dangers  not  ordinarily  incident  to  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  S§  135,  171,  174,  17S-184, 
192  ;  Dec.  Dig.      101,  102.*] 

4.  Masteb  and  Servant  ({  206*)— Risks  As- 
sumed. 

One  employed  by  a  railroad  company  to 
mow,  with  a  machine  and  by  hand,  a  part  of  its 
right  of  way  assumed  the  risk  of  injury  to  hia 
team  by  one  of  the  horses  fallinjc  into  a  ditch 
on  the  rUrht  of  way ;  risks  from  the  contour  of 
the  land  being  ordinary  risk*  of  the  employ- 
ment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  CenL  Dig.  |  650;  Dec.  Dig.  f  206.*] 

Appeal  from  Circuit  Court*  UTlngston 
County ;  Arch  B.  Davis,  Judge. 

Action  by  Robort  B.  Braden  a^^Unst  the 
CUcago,  Burlington  ft  Qnincy  Itoilroad  Com- 
pany. From  a  Judgment  fOr  plaintifr,  de- 
fendant appeals.  BeverBed. 

O.  M.  Spencer,  of  St  Joseph,  Frank  Sheetz, 
of  ChilUcothe,  and  Maurice  Boberts,  of  St 
Joseph,  for  appellant  Paul  D.  Kltt  of  Cbll- 
llcothe,  for  respondrait, 

JOHNSON,  J.  PlalntiBf,  a  farmer,  was  em- 
ployed by  a  section  foreman  of  defendant  in 
August,  1910,  to  cut  weeds  and  grass  on  de- 
fendant's right  of  way  for  a  distance  of 
about  three-quarters  of  a  mile  west  from  Uti- 
ca  station.  He  was  to  use  Ms  team  and 
mowing  machine  where  it  was  practicable 
and  to  cat  the  remainder  by  hand.  One  of 
the  section  men  accompanied  him.  After 
working  with  his  machine  until  near  the  close 
of  the  first  day,  one  of  the  horses  felt  into  a 
ditch  on  the  right  of  way  and  was  so  injured 
that  he  had  to  be  killed.  Plaintiff  sued  in  a 
Justice  court  to  recovei  the  value  of  the 
horse  on  the  groond  that  its  death  was  caus- 
ed by  defendant's  negligent  breach  of  a  duty 
to  warn  him  of  the  ditch,  the  presence  of 
which,  plaintiff  contends,  was  concekled  by 
a  very  thick  and  rank  growth  of  weeds.  The 
cause  was  tried  In  the  circuit  court  without 
the  aid  of  a  jury  and  resulted  In  a  Judgment 
for  plaintiff.  Defendant  appealed. 

The  evidence  consisted  of  the  testimony  of 
plaintiff  and  his  companion,  the  section  hand 
who  was  sent  by  defendant  to  help  him. 
While  driving  the  mowing  mflcbine  westward 
on  the  south  side  of  the  railroad,  they  came 
to  a  natural  drainage  ditch  that  crossed  the 
right  of  way  from  southeast  to  northwest 
and  crossed  under  the  track  through  a  cul- 
vert. The  track  was  on  an  embankment  that 
was  perhaps  16  feet  high,  perpendicular 
measure,  and  had  sloping  sides.  The  ditch 
was  about  6  feet  wide  and  6  feet  deep.  Al- 


though, as  stated,  the  weeds  were  very  thick, 
plaintiff  says  he  observed  the  ditch  when  he 
was  40  feet  from  it  and  got  off  the  machine 
and  went  forward  on  foot  to  see  if  he  could 
drive  the  team  and  mower  across  it  Anoth- 
er natural  drainage  ditch  about  2%  feet  wide 
and  2^  feet  deep,  coming  from  the  west  on 
a  course  parallel  to  the  embankment,  emp- 
tied Into  the  larger  ditch  at  a  point  estimat- 
ed by  plaintiff  as  being  12  or  14  feet  and  br 
the  helper  as  being  6  feet  south  of  the  cul- 
vert Plaintiff  states  that  he  did  not  discov- 
er this  small  ditch  on  account  of  the  weeds 
and  drove  across  the  lai^er  one  without 
knowing  of  Its  presence.  His  team  crossed  at 
a  place  Just  north  of  the  small  ditch,  and  his 
machine  had  Just  reached  the  top  of  the  west 
bank  when  the  near  horse  fell  and  landed 
on  his  back  in  the  small  ditch,  where  he  re- 
mained until  the  next  morning.  His  injuries 
were  so  severe  that  plaintiff  decided  to  kill 
him.  Plaintiff  testified  that  he  did  not  know 
what  caused  the  horse  to  fall  but  founds  hIa 
action  on  the  inference  that  It  stepped  or 
slipped  Into  the  concealed  ditch.  The  help- 
er's version  of  the  injury  differs  materially 
from  plaintUTs  and  gives  a  plausible  reason 
for  the  acddoit.  He  states  that  plaintiff 
knew  of  the  presoice  of  the  small  dl^  and 
attempted  to  drive  across  to  tiie  tongae  of 
land  lying  between  the  embankment  and  the 
small  dltdi,  and  that  aa  ttie  madUne  waa 
ascoidiiig  the  west  bank  the  off  horse  sbled 
at  the  cnlvert  and  pushed  the  near  horse 
over  into  the  small  ditch. 

If  we  were  slttlns  aa  triers  of  fact,  we 
would  accept  the  statement  of  the  helper  aa 
being  more  In  accord  with  the  ccmeeded  phys- 
ical tacts  than  that  of  plaintiff.  Tt  Is  dlffl- 
colt  to  believe  that  plaintiff  conld  not  and 
did  not  see  the  month  of  the  small  ditch  and 
the  break  in  the  weeds  that  must  have  been 
plainly  marked  by  its  course  if,  as  he  states, 
he  could  see  the  large  dlt<3i  "40  feet  away 
and  made  a  careful  inspection  to  determine 
whether  or  not  he  could  cross  it  in  safety; 
but  since  all  issues  of  fact  were  resolved  by 
the  trial  court  in  favor  of  plaintiff,  and  the 
judgment  before  us  necessarily  was  based  on 
the  hypothesis  that  the  small  ditch  was  so 
concealed  by  vegetation  that  plaintiff  could 
not  detect  it  from  his  position  on  the  east 
side  of  the  large  ditch,  nor  while  he  was 
crossing,  we  shall  accept  that  view  of  the 
occurrence,  despite  Its  repugnance  to  plain 
and  conceded  physical  facts.  We  do  this 
merely  for  the  purposes  of  argument  and  be- 
cause we  are  convinced  that  plaintiff  has  no 
cause  of  action  against  defendant  under  any 
possible  view  of  the  facts.  The  gist  of  the 
cause  he  asserts  is  the  breach  of  a  master's 
duty  to  exercise  reasonable  care  to  furnish 
his  servant  a  reaswiahly  safe  plaoe  in  which 
to  work. 

[1]  He  does  not  ciahu  and  woald  not  be 
heard  to  claim  that  such  doty  compelled  de- 


*For  other  cues  see  same  topic  and  taction  NVHBBR  Im  Dec.  Die  *  Am.  Dig.  Itoy-No.  Barles  *  Bep'r  ladexa* 
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fendant  to  farnl&h  him  a  smooth  and  level 
surface  on  whldi  to  cut  weeds  (Post  r.  Bell- 
way.  121  Ho.  Ak>.  062,  97  S.  W.  233),  but 
does  contend  that  defendant  was  bound  to 
warn  him  of  the  presence  of  natural  drain- 
age ditches  that  were  obscured  by  vegeta- 
tion and  into  which  he,  nnawares,  might 
drive  his  horses,  to  his  injury  and  damage. 

[2,  3]  The  rules  are  too  well  settled  to  call 
for  dlacnsslon  or  require  the  citation  of  au- 
thorities that  a  servant  assumes  the  risks  that 
are  ordinarily  Incident  to  the  service  he  un- 
dertakes; that  the  master  is  not  an  insurer  of 
the  safety  otbls  servant;  and  that  the  meas- 
ure of  his  duty  Is  not  to  furnish  his  servant 
an  absolutely  safe  .place  in  which  to  work  but 
a  place  free  from  all  risks  and  dangers  that 
are  not  ordinarily  incident  to  the  kind  of 
work  the  servant  is  employed  to  perform. 
As  stated  in  Elliott  on  Railroads  (2d  Ed.)  | 
1283:  "The  general  rule  la  that  where  the 
danger  Is  an  extraordinary  one  (that  is,  a 
danger  not  ordinarily  incident  to  the  service), 
and  the  employer  has  knowledge  of  such  dan- 
ger, he  Is  guilty  of  negligence  If  he  fails  to 
warn  the  employ^.  Where,  however,  the  dan- 
ger is  obrlouB  to  a  person  of  ordinary  Intelli- 
gence and  one  that  can  be  known  and  ap- 
predated  by  a  person  who  exerdses  ordina- 
ry prudence  and  care,  or  where  it  is  not  an 
extraordinary  peril  hut  is  one  incident  to  the 
service,  there  Is  no  duty  to  give  warning  un- 
less the  person  CTi^yed  hab  not  reached  the 
yeaiB  of  discretion." 

Counsel  for  plalnCUf  ask,  "How  can  a  serv- 
ant assume  something  of  which  he  has  no 
knowledge,  actual  or  constructive?**  and  an- 
swer  the  question  by  pointing  to  the  rule 
that  "EbB  assunqttion  of  a  risk  appears  to  In* 
Tolve  the  facta  of  comprdienslon  that  a  peril 
is  to  be  encountered  and  a  wlttlngttess  to  m- 
counter  It;  that  is  to  say,  a  positive  exercise 
of  voliti(m  in  the  form  ot  assent  to  the  risk." 
AdoUr  V.  BaUng  Co.,  100  Mo.  App.  loc.  cit 
200,  73  S.  W.  321;  Roberts  v.  Tel.  Co..  166 
Mo.  loc  dt  878,  66  S.  W.  1B5. 

[4]  This  Is  true,  but  does  not  a  servant  hir- 
ed to  mow  a  field  have  both  actual  and  con- 
structive knowledge  of  the  topograidiical  fea- 
tures onnmon  to  all  fields?  Hills,  slopes,  vales, 
water  and  drainage  courses,  gullies  large  and 
amall,  stumps,  and  sometimes  stones  are  gen- 
eral diaract^sttcs,  and  a  &rmer  onployed 
to  mow  a  field  covered  wiOi  rank  v^ta- 
tlon  knows  that  he  will  encounter  many  such 
natural  ohstacles  and  must  be  on  the  look- 
out for  them.  If  such  are  not  natural  risks. 
It  is  hard  to  imagine  any  that  would  be. 
Must  a  farmer  who  hires  a  man  to  mow  his 
field  warn  him  beforehand  of  every  hidden 
g:ully,  stump,  or  stone  on  pain  of  being  forced 
to  answer  in  damages  for  any  Injury  to  his 
aenrant  that  may  result  from  such  a  risk? 
The  suggestion  is  too  absurd  to  be  entertain- 
ed for  a  moment  Such  risks  are  natural,  in- 
cidental to  the  employment,  and  are  assumed 


by  the  servant  The  mere  fact  that  plaintiff 
was  employed  by  a  railroad  company  to  mow 
its  fl^d  Instead  of  by  a  neighboring  farmer 
is  Immaterial.  The  same  law  applies  to  all 
classes  of  employers. 

Clearly  the  injury  to  the  horse  was  due  to 
a  risk  assumed  by  plaintiff  and  cannot  be 
attributed  to  any  negligence  of  defendant 

The  Judgment  is  reversed.  All  concur. 


COULTER  V.  COULTER. 
(Kansas  City  Court  of  Appeals.  Mlasonri. 
Dec.  1.  1913.) 

1.  Plbadinq  (|  433*)— DincTs  m  PErmoit 
—Aider  bt  vebdict. 

The  omission  of  an  essential  averment  from 
a  petition  fo  not  wholly  waived  by  answer  to 
the  merits;  but  a  fatlare  to  demur  brings  into 
play  the  rule  of  liberal  conBtruction,  and,  if 
the  omitted  fact  can  be  found  to  be  alleged  by 
inference,  the  petition  will  not  be  held  bad  aft- 
er .verdict  ' 

[Ed.  Note.— For  other  cases,  see  neadingr 
CenL  Dig.  i|  14S1-1477;  Dec  Dig.  |  483.*] 

2.  PLBAnma  (I  433*)— Actions— Panxiow. 

In  an  action  by  a  wife  under  Rev.  St. 
1909,  f  8295,  providing  that  when  a  husband, 
witbont  good  caase,  shall  abandon  his  wife, 
and  refuse  and  neglect  to  provide  for  her,  the 
conrt  shall  order  and  adjudge  snch  sopport 
and  mainteDance  to  be  provided  and  paid  by 
the  husband,  the  petition  alleged  that  plaintiff 
was  without  fault,  and  that  defendant  in  leav- 
ing her  wholly  disregarded  his  duty  as  husband* 
but  did  not  expressly  aver  that  his  abandon- 
ment was  without  Just  cause.  Held  that,  as  the 
petition  was  not  challenged  until  after  verdict, 
it  was  good  as  against  a  motion  in  arrest ;  the 
missing  averment  being  supplied  by  inference. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi  1451-1477;   Dec  Dig.  S  4^] 

3.  Husband  and  Wits  ({  283*)— Abandon- 
ment. 

A  wife  is  bound  to  follow  the  fortunes 
of  her  husband,  and  to  live  where  be  chooses  to 
live,  and  in  the  s^le  and  manner  be  may  adopt : 
but  the  duty  of  a  wife  to  forsake  her  family  and 
cleave  to  her  husband  is  no  greater  than  the  cor- 
responding duty  of  the  husband,  and  neither 
spouse  has  the  right  to  demand  in  mere  wan- 
tonness and  caprice  the  estrai^ement  the 
other  from  his  or  her  parents. 

[Ed.  Note.— -For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  |S  1062-1073 ;  Dee.  Dig.  t 
288.*] 

4.  HtrsBAND  and  Wife  (S  283*)— Sepabate 
Maintenance— Abandonment. 

Where  a  wife  abandoned  her  husband,  leav- 
ing tlie  home  that  he  bad  provided  for  her,  be 
condoned  her  fault  by  resuming  cohabitation 
with  her  under  a  promise  to  provide  as  soon 
as  possible  a  new  home  more  acceptable  to 
her,  consenting  for  her  to  temporarily  remain 
with  her  parents. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  ff  1062-1073 ;  Dec  Dig.  | 
283.*1 

5.  HiTSBAND  AND   WlTX    (§  283*)— SEPARATE 

Maintenance— Abandonment. 

Where  a  wife  lives  apart  from  her  hus- 
band with  his  consent  she  cannot  be  said  to 
have  abandoned  him,  and  he  is  bound  to  sup- 
port her,  and  will  remain  bound  until  she  re- 
fuses to  return  to  him  upon  request  and  hence 
the  wife  is  entitled  to  a  decree  for  separate 
maintenance  under  Rev.  St  1909,  }  ^95,  where 
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ber  hnaband  coiweuted  to  her  living  apart  from 
falm  tttDporarlly,  and  failed  to  maka  any  provi- 
aioB  for  her  to  ntxtm  to  him  or  go  to-  his 
new  home  in  another  itatfr 

[Ed.  Nota^For  otiiier  easei,  eaB  Hniband  and 
Wife.  Cent  IMc.  H  1062-1078;  Dec.  Dig.  f 
283.*] 

Anneal  from  dtcolt  Oonrt;  Una  Ooanty; 
Tred  Lamb,  Jadga. 

Action  hy  Fae  Cknilter  against  GnsBie  J. 
Coulter.  From  a  Judgment  for  plaintiff  de- 
fendant appeals.  Afllrmed. 

A.  W.  HulUns,  of  LlnnetiB,  for  appellant 
B.  B.  Fields,  of  Browning,  for  respondent 

JOHNSON,  3.  This  Is  an  action  under 
section  8295,  Ber.  Stat  1909,  which  pro- 
Tides  that:  "When  the  husband,  without 
good  cane,  shall  abandon  his  wife,  and  re- 
fuse or  nej^ect  to  maintain  and  proride  for 
her,  the  circuit  court  on  her  petition  for 
that  purpose,  shall  order  and  adjudge  such 
support  and  maintenance  to  be  provided  and 
paM  bj  the  husband  for  the  wife  and  her 
chOdren,  or  any  of  them,  by  that  marriage, 
oat  of  Us  property,  and  for  eaeb  time  as 
the  nature  of  the  case  and  the  circumstances 
of  the  parties  shall  require,*'  etc 

The  potion  alleges  that  the  parties  were 
married  July  2, 1911,  In  this  state,  and  lived 
together  as  husband  and  wife  until  Bfarch 
17,  1912;  "that  during  aU  that  time  plain- 
tiff faithfully  demeaned  herself,  and  dis- 
charged all  her  duties  as  the  wife  of  de- 
fendant and  at  all  times  treated  him  with 
kindness  and  affection;  *  «  *  that  de- 
fendant, wholly  disregarding  his  duties  as 
the  hnsband  ct  plaintiff,  did,  on  or  a^tout 
the  17th  day  of  March,  1912,  abandon  plain- 
tiff, and  bas  erer  since  refnsed,  failed,  and 
n^ected  to  proride  for  her;  •  *  *  that 
there  has  been  bom  of  the  marriage  afore* 
said  one  chlUlf  now  of  tender  years,  *  *  * 
a  gill  of  title  age  of  16  months."  'S!he  prayer 
is  for  an  OTder  'that  detoidant  pay  to  her 
for  her  support  and  malstaanoe  of  her- 
sdf  and  chUd  the  sum  of  f26  monUily,  and 
that  defradant  be  compiled  to  give  secuv 
Ity  for  such  maintenance  and  for  such  other 
and  further  relief  as  to  the  court  shall  seem 
meet  and  Just" 

The  answer.  In  substance,  denies  the 
<Aa^  of  abandonment,  and  pleads  that 
plaintlfl  deserted  defendant  without  jnst 
cause  or  excuse.  A  jury  was  waived,  and 
the  court  after  bearing  Ok  erldenoe,  ad- 
judged the  Issues  in  favor  of  plaintlfl,  and 
allowed  her  maintenance  In  the  sum  of  910 
per  month,  commendng  July  1,  iSlS.  De- 
fendant filed  motions  ft>r  a  new  trial  and 
In  arrest  which  were  overruled,  and  defend- 
ant amiMnled. 

At  the  time  of  their  marriage,  whltih  oe> 
curred  July  2,  1911,  both  parties  were  19 
years  of  age.  The  defendant  was  the  adopt- 
ed child  of  Diana  Coulter,  an  aged  widow, 
wbo  owned  and  resided  upon  a  well-improv- 


ed farm  of  240  acres  in  Linn  county.  De- 
fendant lived  on  the  farm  wltii  her,  and 
had  DO  other  means  of  support  than  that 
which  she  provided.  Plaintiff  lived  with  her 
parents  In  Browning,  but  had  a  married  sis- 
ter living  near  Mrs.  Coulter,  whom  she  often 
visited.  She  received  the  attentions  of  de- 
fendant at  her  sister's  home,  and  an  inti- 
macy ensued  under  circumstances  not  cred- 
itable to  her  sister  and  brother-in-law.  A 
child  was  bom  to  the  young  couple  Novem- 
ber 27,  1911,  leas  than  5  months  after  th^r 
marriage.  Ifts.  Goulta  opposed  the  mar- 
riage, but  was  persuaded  by  her  son  to  give 
her  written  consent  to  enable  him  to  obtain 
a  license.  Plaintiff  knew  that  her  husband 
was  without  means  or  ability  to  support 
her  wltbont  the  aid  of  his  foster  mother,  and 
before  the  marriage  expressed  herself  as 
willing  to  go  witb  him  and  abide  In  Us 
mother's  house.  Tliey  went  there  two  days 
after  the  marriage,  and  were  kindly  reo^v- 
ed.  BCra.  Coulter  offered  to  turn  over  the 
management  of  the  farm  to  them,  giving 
them  all  they  could  make  out  of  it  and  stlp- 
nlatlng  only  for  her  own  support  Plain- 
tiff lived  there  11  days  under  this  arran^e- 
meat,  and  thai  returned  to  the  home  of  ber 
parents,  where  she  bas  since  resided. 

It  appears  from  the  testimony  of  plaintlfl 
that  defendant  knew  she  was  returning  to 
h^  parents  with  the  Intention  of  remaining 
with  them  until  he  could  provide  a  dlflomit 
home  for  ber.  Her  objection  to  tbe  b«ne 
he  bad  provided  was  that  his  mother  would 
not  allov  any  of  her  family  to  visit  ber 
there  exc^  her  mother. 

After  the  separation,  defendant  twice  be- 
sought her  to  live  with  him;  but  she  re- 
fused, on  the  ground  that  she  could  not  live 
in  haruKny  with  his  mother.  She  coupled 
her  refusals  With  an  offer  to  live  with  him 
If  be  would  find  ber  another  home.  The 
separation  continued  until  Mardi,  1912, 
when  the  parties  lived  as  husband  and  wife 
for  two  days  at  the  home  oif  her  parents.  Ac- 
cording to  the  testimony  of  plaintiff  and  of 
her  mother,  they  then  talked  over  their  af- 
fairs, and  reached  an  agreement  that  plain- 
tiff and  their  child  should  rtfualn  wltb  her 
parents;  that  defoidant  would  return  to 
his  foster  mother,  and  live  with  ber  until 
hw  death,  when  they  would  reunite,  and 
live  on  the  fhrm  be  would  Inherit  from  ber. 
In  the  meantime  he  was  to  help  support 
plaintiff  and  the  child.  The  parties  then 
separated  again,  defendant  returning  to  his 
mother;  but  be  did  not  contribute  anything 
to  the  aunport  of  his  wife  uid  child,  and  In 
the  following  October  commenced  a  suit  for 
divorce  against  her  on  the  ground  of  deser- 
tion. She  employed  ooonsel,  who  filed  an 
answer,  in  wbldi  it  was  alleged  that  "she 
returned  to  her  father's  home,  there  to  re- 
main nntn  sndi  time  as  he,  plaintiff,  wotild 
provide  her  a  home.**  Afterward  defendant 
dismissed  the  suit,  and  went  to  Oklahoma  to 
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live^  and  imder  date  of  Hardi  5,  1913,  be 
wrote  his  «l£e  an  affectionate  letter,  In 
which  he  Bald:  **!  want  yon  to  come  out 
here  and  Uve  with  me.  *  *  *  I  know  we 
can  liTe  together.  *  •  •  Don't  tell  any 
one  where  yon  are  going,  for  I  dont  want 
lb  to  know  we  are  living  together,  or  she 
wmt  give  me  anything.  She  don't  10109  I 
am  wilting  to  70a.  If  die  did,  she  wonld 
Just  rear.  Ton  come  ont  here,  and  we  will 
live  ont  here  ontu  -we  can  do  better.  I 
wrote  home,  and  told  them  to  sell  erery- 
thlng  I  had,  and  send  me  the  money.  I 
am  going  to  pat  it  In  the  gold  mln&  Bob 
saya,  when  they  get  started.  It  will  pay  a 
dtdlar  a  day  to  erwy  hundred.  If  it  does, 
I  wont  work  much.  •  •  *  How  la  yonr 
mother?  Tdl  her  hello  for  me,  and  Bnth, 
too  DrefBrrliv  to  the  bat^].  I  want  to  hear 
from  yon  so  badly  I  can  hardly  wait" 
Plalntifl  did  not  answer  that  letter;  bnt  she 
did  answer  a  second  letter  of  Qie  same  ten- 
or. Bheeq^ressedawUllngnees  to  go  toOk- 
lahoma  and  UTe  wltti  defendant  If  he  wonld 
said  her  money  to  defray  the  expenses  of 
the  trip  and  to  pay  the  lawyer  she  had  em- 
ployed to  defmd  the  divorce  snlL  Defend- 
ant did  not  comply  with  this  condition,  and 
dU  not  send  her  any  money  or  offer  to  said 
any.  He  went  to  Kansas  Oity  from  Okla- 
boma,  and  wrote  plaintiff  a  number  of  let 
ters,  bnt  did  not  provide  a  home  for  her, 
nor  offer  her  the  means  with  which  to  re- 
join him.  Plalntifl  stated  at  the  trial:  "I 
will  live  with  Ons  at  any  home  lie  may  pro- 
vide elsewhere  from  the  old  lady  Gonlter, 
and  1  have  always  been  ready  to  do  so. 
I  don't  think  my  husband  ever  insisted  on 
me  going  txick  to  live  with  him  at  the  old 
lady  Coulter's  since  we  made  onr  arraiwe- 
ment  In  March,  1912.** 

We  have  stated  the  facts  as  they  appear 
from  the  evidence  most  favorable  to  plaln- 
tiff,  and  It  Is  not  necraaary  to  refer  to  the 
contradictory  evidence  offered  by  defendant, 
octnce  we  find  the  case  is  in  such  state  that 
the  Judgment  should  be  affirmed  if  It  Is 
soppQrted  by  substantial  evidence.  No  find- 
ings of  fact  or  declaratlonB  of  law  were 
asked  or  glTeo,  and,  as  this  Is  a  law  case, 
the  judgment  must  be  regarded  as  a  finding 
for  plaintiff  on  every  contested  Issoe  of  fact 

[1.  t]  Defendant  challenged  In  his  motion 
in  arrest  the  snffldency  of  the  petition  to  sup- 
port the  Judgment  The  point  la  based  on 
the  omission  of  an  eiprees  averment  that  the 
abandonment  of  plaintiff  was  without  Jnst 
(muse.  A  petition  In  all  essential  respects 
the  same  as  the  one  in  band  was  before  the 
St  Louis  Court  of  Appeals  In  Muncbow  v. 
Mimchow,  96  Ha  App.  663,  70  3.  W.  386,  and. 
In  an  able  opinion  written  by  Qoode,  J.,  It 
was  held  to  be  good  after  verdict  We  ap- 
prove the  reasoning  of  that  opinion,  and  refer 
to  it  for  an  expression  of  our  ovm  views. 
The  statote  expressly  states  that  an  abandon- 
ment to  be  actionable  must  be  without  good 


cause,  and  it  must  be  conceded  tiiat  the  exist- 
ence of  that  elemental  fact  most  be  pleaded 
and  proved.  Objection  to  the  omission  from 
the  petition  of  an  averment  of  an  essential 
fact  la  not  deemed  waived  by  answer  to  the 
merits.  But  a  failure  to  demur  to  tiie  peti- 
tion does  bring  into  play  the  rule  of  liberal 
constmcOon,  and,  if  it  be  found  by  a  fair 
analysis  of  the  £ncts  alleged  that  the  extat- 
ence  of  the  omitted  fact  must  necessarily  iw 
inferred  from  them,  the  petition  will  not  be 
held  bad  after  verdict  The  petition  alleges 
that  lOaintiff  frifhfniiy  demeaned  hexselt 
as  the  wife  of  def^dant  and  at  all  times 
treated  him  with  kindness  and  affection,  and 
that*  wholly  disregarding  Us  duties  as  her 
husband,  he  abandoned  her,  and  has  refosed 
to  siqwort  her.  If  plalntifl  was  without 
fonlt,  as  die  allege^  and  defmdant  in  leaT- 
ing  her  "wholly  disregarded  bis  duties  as 
her  huabuid,'*  luvw  could  it  possibly  be  Infar- 
red  that  he  had  good  cause  to  leave  her,  or 
to  resist  the  conclusion  that  Ms  conduct  was 
cnlpablef  We  hold  the  objection  is  not  well 
ta^wi. 

[I-I]  We  shall  agree  with  defendant,  argu- 
endo, that  plaintiff  was  not  Justified  In  leav- 
ing the  home  her  husband  provided  for  her. 
It  Is  stm  the  law  in  this  state  "that  the 
wife  is  bound  to  follow  the  fortunes  of  her 
husband  and  to  Uve  where  he  diooses  to  live 
and  in  the  style  and  manner  he  may  adopt" 
Droege  v.  Droege,  52  Mo.  App.  84 ;  Messenger 
V.  Messenger,  56  Mo.  829;  Kaster  v.  Kaster, 
43  Mo.  App.  115;  GoUett  v.  CoUett,  170  Mo. 
App.  690,  157  S.  W.  90.  Bnt  this  rule  is  not 
Int^ded  to  make  the  wife  the  slave  of  her 
hn^and,  nor  to  give  blm  the  right  to  subject 
her  to  avoidable  Indignities.  The  duty  of  a 
wife  to  forsake  her  family  and  cleave  to  her 
husband  Is  no  greater  nor  more  sacred  than 
the  corresponding  duty  of  the  husband. 
Nether  spouse  has  the  right  to  demand  in 
wantonness  or  mere  caprice  the  estrangement 
of  the  other  from  his  or  her  parents.  For  a 
husband  to  take  his  wife  where  she  is  un- 
reasonably denied  tiio  privilege  of  seeing 
members  of  her  own  family  who  are  of  good 
repute  wonld  be  an  Indignity  no  foltbful  hus- 
band would  visit  upon  his  wife.  But,  as 
stated,  we  are  willing  to  concede,  for  the 
purposes  of  this  case,  tiiat  plaintiff  abandoned 
her  husband  In  the  first  instance,  and  there- 
by deprived  herself  of  the  right  to  be  support- 
ed by  him.  That  defuse  cannot  now  aid 
defendant,  for  he  condoned  it  by  resuming 
cohabitation  with  her.  He  followed  this  act 
with  his  consent  for  her  to  continue  living 
vrlth  her  parents  until  he  could  provide  an- 
other home  for  her.  It  Is  well  settled  that 
where  a  wife  lives  apart  from  her  husband 
with  his  consent  she  cannot  be  said  to  have 
abandoned  him,  and  he  Is  bound  to  support 
her,  and  will  r«ttaln  bound  until  she  refuses 
to  return  to  him  upon  his  request  Unden- 
Schmidt  V.  Llndenschmldt,  29  Mo.  App.  290; 
Dwyer  t.  Dwyer,  26  Ma  Apph  647. 
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Tbe  letter  written  by  defendant  from  Okla- 
homa shows  quite  clearly  that  he  did  not  re- 
gard plalntUf  as  recalcitrant  He  implored 
her  to  resume  cohabitation  with  him,  and  as- 
sured her  of  his  ability  to  provide  a  home 
for  her.  It  appears  from  what  he  said  that 
he  was  not  destitute  of  means  and  dependent 
upon  his  foster  mother;  but,  when  plaintiff 
dgnified  her  willingness  to  r«Joln  him,  and 
asked  him  to  send  ber  tb»  mon^  to  enable 
her  to  do  80,  be  ^ther  would  not  or  could 
not  comply  with  that  request  Perhaps  he 
would  have  been  Jnetlfled  In  refusing  to  ac- 
cede to  the  farther  condition  that  he  pay  her 
attorney^  fee — ^we  express  no  opinion  on 
that  sabjeet — but  it  was  his  duty  to  olEer  her 
money  to  defftiy  her  necessary  traveling  ex- 
penses, and  hte  Mltire  to  perform  that  duty 
deprived  hla  request  for  her  return  of  any 
leffil  forc&  We  think  the  evidence  shows 
that  plaintiff  is  still  living  apart  from  her 
husband,  with  his  consent,  under  th^  agree* 
ment  made  In  Mardi,  1912,  and  that  defend- 
ant, without  good  causfi,  has  abandoned  lier, 
and  refused  to  support  her  and  their  child. 
She  has  a  good  cause  of  action  under  tbe 
statute. 

The  judgment  la  aflBrmed.  All  concur. 


FEATHBRSTONB  v.  KANSAS  CTTY 
TERMINAL  RT.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  30.  1913.   Oq  Motion  for  Re- 
hearing Dea  1,  1913.) 

1.  Appeal  and  Ebboh  (i  927*)— Review— De- 

UURBEB  TO  EVIDENCB— PBBSVMPTIONS. 

In  an  action  by  a  child  injured,  while  [lay- 
ing under  a  freight  car  standing  on  a  side  traclt, 
by  the  train  crew  shoving  other  cars  afcainst  it, 
where  the  evidence  was  conflicting,  it  would  be 
assumed,  in  determining  whether  a  demurrer  to 
the  evidence  should  have  been  sustained,  that 
the  train  was  backed  into  tbe  standing  cars  in- 
tentionally, and  without  the  observance  of  the 
usual  custom  of  giving  warning  of  such  move- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fiS  2912,  2917,  yT48,  3758, 
4024;  Dec  Dig.  8  927.'] 

2.  Nbougbnce  (f  2*)— Eleubnts— Necesszit 
OF  Ddtt. 

Negligence  is  a  breach  of  duty,  and  an  in- 
jury is  not  caused  by  negligence  when  the  party 
charged  with  the  negligence  owed  no  duty  to  the 
injured  party, 

(Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {6  3,  4 ;  Dec.  Dig.  fi  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4703 ;   vol.  8,  pp.  7729-7731.1 

3.  RaILBOADB  a  358*>— LiCXNSKEB— Chxldbeit 
AT  Pl^T. 

A  child  who,  with  other  children,  had  been 
accustomed,  with  the  knowledge  and  implied 
consent  of  tbe  railroad  company,  to  ptey  about 
and  upon  a  side  track  and  under  cars  standing 
thereon,  and  who,  while  so  playing,  went  under 
a  car,  at  the  request  of  a  woman  who  was  pick- 
ing up  coal,  for  tbe  purpose  of  procuring  a  lump 
of  coal  under  the  car,  did  not  by  so  doing  lose 


her  status  as  a  child  at  play  on  the  premises  with 

the  compsjiy's  consent 

[Ed.  Note.— For  other  cases,  'see  Railroads, 
Cent  Dig.  $8  1236,  1237;  Dec.  Dig.  f  358.*] 

4.  Railboads  (B  359*)— Lzabiutt  to  Tbes- 

PASSEBB  FOB  InJURXBS. 

Where  a  child  is  a  trespasser  on  railroad 
property,  and  is  injured  in  a  place  where  the 
company  has  no  reason  to  anticipate  its  pres- 
ence, tbe  company  is  not  liable,  since  an  owner 
of  property  ia  not  bound  to  anticipate  tliat  his 
property  rights  will  be  invaded. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1238,  1239 ;  Dec  Dig.  S  359.*] 

5.  Railroads   (|  356*)— Liabilitt  to  Li- 
ce nrkkb  FOB  Injuries. 

Where  a  railroad  company  suffers  its  prop- 
erty to  be  used  by  the  public  for  the  purpose  of 
travel  or  recreation,  knowing  that  it  is  being  so 
used,  it  ia  bound  to  exercise  reasonable  care 
to  avoid  injuring  such  users. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sfi  1228-1234;  Dec  Dig.  356.*] 

6.  Railboads  (|  358*)— Liability  to  Tbes- 
PA88EBS,  Invitees,  ob  Licensees  fob  In- 

JUBIES. 

Where,  though  neither  a  railroad  company 
nor  the  owner  of  property  upon  which  was  a  side 
track  Invited  children  to  play  there  and  around 
and  under  cars  standing  on  the  track,  they  had 
done  so  for  some  time,  to  the  knowledge  of  the 
railroad  company's  employes,  who  customarily 
warned  them  before  pushing  other  cars  onto  the 
Ma  track,  the  company  owed  them  tbe  duty  to 
give  such  warning,  since  they  had  reason  to  ex- 
pect that  children  would  be  there,  and  hence  It 
was  liable  for  injuries  to  a  child  sustained,  while 
playing  under  a  standing  car,  by  the  backing  of 
other  cars  against  It  witiioot  wanting,  whether 
she  was,  technically,  a  trespasser,  a  Ucensee,  or 
an  invitee. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8g  1238,  1237;  Dec  Dig.  |  358.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  A.  Powell,  Judge. 

Action  by  Jewcjl  Featherstone  by  Hubert 
A.  Curtln.  her  next  friend,  against  the  Kan- 
sas City  Terminal  Railway  Company.  From 
an  order  granting  a  new  trial  after  a  ver- 
dict for  plalntlit,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Klmbrell  &  White,  of  Kansas  Oily,  for  ap- 
pellant Latbn^  Morrow,  Fox  &  Moor^  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Plahitlff,  a  minor  nine 
years  of  age,  sues  by  her  next  friend  to  re- 
cover damages  for  personal  injuries  she  al- 
leges were  caused  by  negligence  of  defend- 
ant The  answer  is  a  general  denial  and  a 
plea  of  contributory  negligence.  A  trial  in 
the  circuit  court  resulted  In  a  verdict  for 
plaintiff  in  the  sum  of  $7,500;  but  on  the 
hearing  of  a  motion  for  a  new  trial  the  court 
set  aside  this  verdict  and  granted  a  new 
trial,  on  the  ground  of  error  'In  refusing  to 
give  instructions  offered  by  defendant 
in  refusing  to  sustain  defendant's  demurrer 
to  the  evidence  offered  at  the  close  of  all  the 
evidence."  Plaintiff  appealed  from  Oils  judg- 
ment and  contends  that  the  cause  was  prop- 
erly submitted  to  the  Jury. 

The  injury  occurred  in  the  afternoon  of 
November  25,  1910,  on  a  tract  of  land  owned 
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by  a  lumber  company  In  Kansas  City  on  the 
south  side  of  defendant's  railroad  tracks. 
The  tract  extended  south  from  Twelfth 
street  to  Fifteenth  street,  and  was  a  block 
wide,  i)eABg  bounded  on  the  east  by  Elmwood 
avenue  and  on  the  west  by  Cypress  avenue. 
A  number  of  manufacturing  antd  Industrial 
concerns  occupied  a  part  of  the  tract  as  ten- 
ants of  the  lumber  company,  and  a  spnr  rail- 
road track  owned  by  the  lumber  company 
connected  these  establishments  with  defend- 
ant's main  line.  This  track  ran  from  the 
mabi  line  In  a  southwesterly  direction,  and 
then  curved  to  the  south,  and  continued  in  a 
straight  course  through  the  middle  of  the 
tract  to  a  point  a  few  rods  north  of  Fifteenth 
street,  where  It  ended.  The  track  was  us- 
ed by  defendant  for  switching  and  storing 
cars  of  firelght  received  and  forwarded  by 
the  tenants  and  other  patrons  of  the  lumber 
company.  The  south  end  of  the  property 
was  vacant  for  a  distance  of  300  feet  or  more 
north  of  Fifteenth  street,  and  the  track  in 
this  vacant  block  was  used  as  an  unloading 
track  for  cars  of  coal  and  other  bulky 
freight  North  of  this  place  the  track  ran 
through  an  alley  between  the  various  manu- 
facturii«  plants  which,  as  stated,  were  ten- 
ants of  the  lumber  company.  Gkting  out  from 
defendant's  main  line,  the  industrial  track 
we  have  described  ran  downgrade  a  short  dis- 
tance, and  thence  on  to  the  end  on  an,  In- 
creased upgrade.  At  the  south  end  the  grade 
was  so  steep  that  cars  set  there  for  unload- 
ing were  left  with  blocked  wheels  as  well  as 
with  set  brakes.  Cars  of  coal  and  other 
fret^t  were  being  almost  constantly  unload- 
ed in  the  vacant  block  by  patnms  of  the  lum- 
bw  company.  These  cars  came  in  over  the 
railroad  of  defendant,  and  were  switched  to 
and  from  the  end  of  the  spur  track  by  de- 
fendant's engines  and  train  crews.  Neces- 
sarily the  cars  had  to  be  shoved  in  by  the 
engines,  and»  whenever  it  became  necessary 
to  back  Into  the  end  of  the  tcat^  with  a 
fltrliig  of  cars,  a  brakanan  was  sent  ahead 
to  warn  men  at  work  in  and  abont  standing 
cars  that  the  cam  were  abont  to  be"  moved. 
Owing  to  the  curve  In  the  track  and  the  nar- 
rownesB  of  the  all^  this  precaution  was 
demed  essential  to  the  protection  of  men 
engaged  in  loading  and  unloading  caES  stand- 
ing at  various  plaora  along  the  track.  West 
of  Cypress  avmue  was  a  thickly  settled  resi- 
dence district,  and  the  vacant  lot  bad  been 
used  as  a  common  playground  by  the  numer- 
ous children  of  the  neighborhood.  They 
played  there  constantly  on  and  about  the 
track,  and  frequently  went  In  and  under 
standing  freight  cars.  They  were  not  In- 
Tlted  by  the  lumber  company  or  defendant 
to  make  such  use  of  the  premises,  but  were 
suffered  to  play  about  the  track,  and,  accord- 
ing to  the  evidence  of  plaintiff,  were  Includ- 
ed in  the  warnings  given  by  the  brakemen 
sent  ahead  of  approaching  trains.  Some  of 
the  house wlvei  of  the  neighborhood  and 


tbdlr  children  were  In  the  habit  of  gleaning 
coal  that  fell  from  coal  cars  being  nnloaded, 
and  sometimes,  while  following  that  bumble 
pursuit,  vrmt  between  and  under  cars  to 
pick  up  lumps  that  fell  on  the  track.  Plain- 
tiff bad  lived  in  the  vicinity  a  year  and  a 
half,,  and,  in  common  with  other  youthful 
denizens,  had  used  the  vacant  lot  as  her 
playground,  and  had  become  familiar  with 
its  customs  and  niles.  She  had  played  in 
and  about  standing  cars  and  had  often  gone 
under  cars  to  pick  -up  coal  at  the  request  of 
some  neighbor  gleaner.  Just  before  her  In- 
jury she  was  playing  "bide  and  go  seek." 
There  were  four  or  Ave  cars  standing  at  the 
end  of  the  track,  among  them  two  coal  cars 
that  were  being  unloaded.  A  woman  not  re- 
lated to  her  was  picking  up  coal  that  fell 
from  one  of  the  cars,  and  asked  her  to  go 
under  the  car  for  a  lump  that  had  fallen  on 
the  track.  She  ceased  playing  to  comply 
with  the  request,  and  crawled  under  the  car. 
Before  she  could  return,  a  train  backed  in 
by  defendant  violently  collided  with  the  sta- 
tionary cars,  and  wheels  of  the  car  under 
which  she  had  crawled  ran  over  and  crushed 
her  left  leg.  No  warning  of  any  kind  was 
glrai  of  the  approach  of  the  train  to  the  men 
at  work  In  the  cars  or  to  the  children  play- 
ing around  them. 

[1]  Defendant  admits  that  It  had  always 
sent  a  brakeman  ahead  of  each  train  to  give 
warning,  but  its  witnesses  say  that  no  ad- 
vance courier  was  sent  in  the  present  in- 
stance for  the  reason  that  the  disturbance  of 
the  cars  at  the  end  of  the  track  was  not  In- 
tended, but  was  due  to  an  unavoidable  acci- 
dent; that  it  was  not  the  purpose  of  the 
crew  to  shove  this  string  of  cars  being  han- 
dled by  the  engine  Into  the  vacant  lot ;  that, 
owing  to  the  great  wdght  of  the  load,  the 
engineer  had  been  compelled  to  bade  in  at 
high  speed;  and  that,  when  he  attempted  to 
slow  down  to  stop  at  the  required  places  the 
train  parted,  and  the  detached  cars  ran 
ahead  Into  the  standing  cars.  There  are 
facts  and  circumstances  in  evidence  brought 
out  by  counsel  for  plaintiff  which  tend  to 
contradict  this  version  of  the  injury,  and  to 
show  that  the  train  was  backed  into  the 
standing  cars  intentionally  for  the  purpose 
of  taking  away  an  unloaded  car. 

The  only  real  questions  In  the  case  for  our 
determination  are  those  presented  by  defend- 
ant's demurrer  to  the  evidence,  and  in  the 
consideration  of  tliose  questions  we  shall  as- 
sume fliat  the  train  was  backed  into  the 
standing  cars  intentionally,  and  without  the 
observance  by  the  train  crew  of  defendant's 
usual  custom  of  giving  warning  of  such  move- 
ment. 

[2-S]  There  is  a  controversy  in  the  evidence 
over  the  issue  of  whether  these  warnings 
were  given  also  to  children  at  play  about  the 
track.  The  trainmen  say.  in  effect  that  the 
custom  was  self-imposed,  and  not  for  the 
benefit  of  any  one  except  those  working  In 
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and  about  tlie  cars,  but  admit  that,  wben  the 
advance  Inrakeman  observed  children  on  and 
aboat  the  track,  he  ordered  tbtm  away,  and 
generally  "^ras  rocked"  by  the  cbildren  for 
his  pains.  The  erldmce  as  a  whole  presents 
the  Inference  that  the  custom  of  giving  warn- 
ing was  intended  to  be  used  and  was  used 
for  the  benefit  of  all  persons  found  In  the 
way  of  the  advancing  train,  and  the  con- 
trolling question  in  the  case  la  whether  or  not 
Idalntlff  In  law  was  entitled  to  rely  on  the 
observance  of  the  custom  as  a  du^  defend- 
ant had  assumed  towards  her.  The  cause  of 
action  pleaded  in  the  petition  Is  grounded  in 
negligence,  and  Diligence  means  a  breach  of 
duty.  Gonseqn^tly,  if  it  could  not  be  said 
that  defendant  owed  plaintlfl  a  duty  to  be 
on  the  lookout  for  her  and  to  give  her  warn- 
ing, thai  It  could  not  be  said  that  her  injury 
^raa  caused  by  negligence  of  deEmdant  In 
approaching  the  question  of  plaintifTs  status 
at  the  time  of  ha  inlnry,  we  dismiss  as  rela* 
tlvely  unimportant  the  Incident  of  her  going 
under  the  car  at  the  request  of  the  woman 
who  was  picking  up  coal.  Flaintifl's  relation 
to  defendant  was  not  Uiat  of  an  uninvited 
bat  tolerated  leaner  ot  coal,  but  was  ttiat 
of  a  young  child  at  play  on  d^endanfa  prem- 
ises, with  the  knowledge  and  implied  consent 
of  d^endant  In  their  play  the  cAtildren 
went  between  and  under  the  standing  cars, 
and  any  diild>ot  as  obliging  diapo^tion  would 
have  tamed  aside  from  play  a  moment  to 
omiply  with  the  request  of  an  adult  for  a 
small  service  that  would  be  as  much  play 
ajB  work.  The  child  waa  at  play  when  Injur- 
ed, and  we  pass  to  the  question  of  whether 
she  was  in  a  idace  whm  Uie  servants  of  de- 
fendant were  required  to  anticipate  she 
might  be.  Hie  cases  in  this  state  which  deal 
with  various  phases  of  the  sobject  of  chil- 
dren playing  about  railroad  tracks  are  nnmer- 
om,  and  it  would  serve  no  useful  pnrpoee  to 
review  them.  The  general  rule  is  that,  where 
a  child  Is  a  trespasser  on  railroad  property, 
and  is  injured  In  a  place  where  the  company 
has  no  reason  to  anticipate  its  presence,  there 
can  be  no  liability  to  respond  in  damages  im- 
posed upon  the  company,  f&r  the  reason  that 
no  owner  of  property  is  bonnd  to  anticipate 
that  his  proper^  rights  will  be  Invaded.  But 
where  a  railroad  company  suffers  Its  property 
to  be  used  by  the  public  ^ther  for  the  pur- 
pose of  travel  or  of  recreation,  and  knows 
that  It  is  being  so  used.  It  becomes  charged 
with  the  performance  of  a  duty  towards  such 
users  to  exercise  reasonable  care  to  avoid 
injuring  them.  As  is  said  in  Conley  v.  Rail- 
road, 89  Ky.  402,  12  8.  W.  764:  "Where  one 
Is  Injured  as  the  result  *  *  *  of  a  plain 
and  manifest  duty  for  the  protection  of 
human  life  or  safety,  the  party  thus  causing 
the  injury  will  not  be  heard  to  say,  in  Justi- 
flcatlon,  that  he  was  dealing  with  his  own 
property,  and  that  the  person  injured  was, 
technically,  a  trespasser." 


[I]  It  makes  no  dlflerenoe  whether,  techni- 
cally, plaintiff  was  a  trespasser,  a  licensee,  or 
an  invitee;  her  evidence  Ediows  she  was  at  a 
place  where  defendant's  slants  had  every 
reason  to  expect  her  or  some  other  child,  to 
be.  Sudi  knowledge  waa  Plough,  of  Itself  to 
Impose  a  duty  on  them  to  give  her  warning, 
and  a  negligent  breach  of  such  duty,  resulting 
In  injury,  would  be  actionable  negligence.  To 
bold  that  defendant's  servants,  knowing  that 
little  children,  in  all  reasonable  inrobablllty, 
would  be  In  and  about  the  stationary  cars, 
still  owed  them  no  duti^  of  reasonable  care 
would  be  to  declare  a  rule  of  conduct  abhor- 
rent to  the  most  common  Instinct  of  human- 
ity. The  court  did  right  In  overraling  Oie 
demurrer  to  the  evidence,  and  erred  In  grant- 
ing a  new  trial. 

The  Judgment  ia  rereraed,  and  the  canoe 
remanded,  with  directions  to  enter  Jodgmmt 
for  plaintiff  In  accordance  with  the  verdict. 
All  concur. 

On  Motion  for  Rehearing. 

We  are  asked  by  defendant  to  grant  a  re- 
hearing, and,  if  this  la  not  done,  to  eertl^ 
the  cause  to  the  Supreme  Court,  on  the 
ground  that  the  foregoing  cq;^on  is  In  otm- 
flict  with  the  following  cases  decided  by  the 
Sn^eme  Court:  Hnsbenberg  ▼.  Railroad,  109 
Mo.  112.  19  S.  W.  216;  Barney  v.  Railroad, 
126  Mo.  872,  28  S.  W.  106»,  26  L.  R.  A.  847; 
Ostertag  v.  Railroad,  64  Ha  «a;  Kelly 
T.  Benaa,  217  Mo.  1, 116  S.  W.  SS7,  20  1^  R. 
A.  (N.  B.)  903.  These  dedalons  were  oomiA- 
ered  in  the  preparation  of  our  opinion,  and 
we  thought,  and  still  think,  thelt  doctrine 
ia  not  inconsistent  witti  the  Tiew  that  the  pe- 
culiar and  differentiating  facts  and  circum- 
stances of  the  inrtant  case  presented  iasnee 
for  the  triers  of  fact  to  detennlna  The  rule 
that  drcumstancea  alter  cases  obtelns  In  Ju- 
rismudoice  as  well  as  In  eUilcs.  and  its  pnq»- 
er  application  In  comparing  the  cases  dted 
by  defendant  with  the  caae  In  hand  dfscloaes 
striking  and,  we  think,  vital  dlsKtmilarlttea. 

The  motions  for  a  rdiearlng  and  to  cerOfy 
are  overruled.  All  concur. 


J.  L  CASE  THRASHING  MACH.  CO.  T. 

TOMLIN  et  sL 
(Kansas  City  Court  of  Appeals.  MlssonrL 

Nov.  17, 1918.) 

1.  UsUBT  (I  80*>-Chattbl  Mobtoages. 

Under  the  express  provisions  of  Rev.  St. 
1909,  H  7180.  71£2.  7184.  a  chattel  mortgage 
Becnring  a  note  bearing  more  than  8  per  osat 
interest  is  vtud  tm  usury. 

[Ed.  Note.~For  other  cases,  see  Usoiy,  Oent 
Dig.  H  1S8-160;  Dec;  Dig.  1 80.*] 

2.  CsuBT  (8  48*)— "Intekmt"  Aftes  Matue- 
rrr— Stahites— CoNsTBUcnoN. 

Under  Rev.  St  1908,  |  7182,  provldiDg  that 
"internst"  includes  any  sum  taken  directly  or  in* 
directly  for  forbearance,  aa  well  as  for  the  use 
of  money,  a  note  bearing  a  lawful  rate  before 
maturity  and  an  unlawful  rate  after  that  time 
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is  lunrioo^  tf  forbearaoce  Ib  exercised  and  th* 
unlawful  rate  Is  dkarged  or  exacted. 

[Ed.  Motfe— For  other  eases,  see  Usoxy,  Oent 
Die.  H  im«  102;  Dee.  IMiT4&* 

For  odier  definitions,  see  Words  and  Pbrftsea, 
▼oL  4,  ro.  3692-3700;  Tol.  8,  p.  7691.] 

a.  Ububt  (I  2*)— OoNT&AOT— What  Law  Oot- 

XBNB— Place  oi  PEaroBHANCK. 

A  contract  for  the  sale  of  a  tbreshing  ma- 
chine on  time,  a  part  of  the  purchase  price  to 
be  secured  hj  notes  and  a  diattel  morteage  on 
the  machine,  vas  made  and  sinied  in  Mivsoori, 
where  the  machine  was  to  be  shipped,  delivered, 
and  used.  Defendants,  who  were  the  pnrchas- 
ers,  however,  resided  in  Kansas,  and  toe  notes 
and  mortgage  were  sent  there  tor  their  rigna- 
tore,  but  were  payabte  at  a  bank  in  Uissouri, 
and  all  acts  connected  with  the  transactioQ  ex- 
c^>t  the  Bigning  of  the  notes  and  mortgage  were 
performed  in  Missouri,  and  the  contract  did  not 
contaia  any  provision  that  it  was  to  be  con- 
Btroed  accorduig  to  the  law  of  any  particular 
state.  BM,  that  the  Talidity  of  the  notes  and 
mortgage  should  be  constnud  according  to  the 
law  of  Missoari,  the  place  of  performance,  and, 
bdng  void  for  obozt  under  that  law,  thej  were 
tmeniForoeable. 

[Ed.  Note.— For  other  cases,  see  Uiory*  Out 
I>ig.  H  ^15,  418;  Dec  Dig.  |  2.«3 

4.  GonTVAcis  (1 101*}— GoNsraucnon— 111^:47 

Law  GoTWUfS— PBEBITMPTlOWa. 

Where  the  circumstances  snrroundlng  the 
m"^'"g  of  a  contract  indicate  that  the  parties 
intended  that  it  should  be  governed  by  the  law 
(rf  a  particular  state,  tiie  mw  that  It  will  be  pre- 
mimed  that  tiw  contract  was  made  witii  refer* 
casee  to  the  law  whidi  reot^nizes  it  as  valid  does 
not  obtain. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  455-160;  Dec.  Dig.  |  101.*] 

5.  COHTEACTB  (|  142*)— WHAT  LAW  OOVKBRS— 

QuERioir  voB  Couvr  ob  Jubt. 

Where  the  intent  of  parties  shown  1^  thdr 
outward  acts  indicated  that  they  intended  a 
contract  to  be  governed  by  the  law  of  Blissonri 
and  not  of  Kansas,  and  there  was  no  conflict  in 
tfae  testimony  as  to  such  acts,  the  gnestion 
whether  the  contract  was  governed  by  the  law 
of  Minoori  or  Kansas  was  for  the  court 

lEi.  Note.— For  other  cases,  see  Contracts, 
Oent  Dig  I  1S26;  Dec.  Dig.  |  142.*] 

Appeal  fMrai  Circnit  Gonrt;  Platte  Coqnt? ; 
AJODW  D.  Buxiie^  Jndgo. 

Action  tbe  J.  L  Gbm  TbiMditais  BCa* 
ddne  Omnpany  agalnat  W.  BL  ^miUn  and 
oOnen.  Judgment  for  defendant^  and  plain- 
tlfT  appeals.  Affirmed. 

E^rlcpatTick,  HcCtdltim  &  Klrkpatrlck,  of 
Kansas  City,  and  James  H.  Hull,  of  Platte 
€My,  for  appellant  Wilson  &  Wilson  and  Ony 
B.  Park,  all  of  Platte         for  leqpondenta. 

TRIMBLE,  J.  Appellant  sold  reapondenta 
a  tbreahing  machine  and  took  an  old  one  in 
part  payment  of  the  purchase  price  and,  for 
the  r^nalnder,  took  eight  notes,  aggr^tlng 
$1,500,  secured  by  a  <dfattel  mortgage  on  the 
new  machlna  These  notes  bore  6  per  cent 
interest  until  due  and  10  per  cent  aft^  ma- 
tnrity.  The  first  note  was  not  iHiid  until 
some  time  after  it  was  du^  and,  when  It 
was  paid,  the  company  exacted  and  received 
the  fnU  amount  of  inter^t  thereon  including 
the  10  per  cent,  from  matorlt;.  Def^dants 
complained  that  the  machine  did  not  work 
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according  to  warranty,  and,  after  appellant 
had  spent  some  time  In  endeavoring  to  make 
it  work  and  had  failed  according  to  defend- 
ants' view,  the  latter  refused  to  pay  the  re- 
maining notes.  There  was  a  provision  In 
the  mortgage  rendering  all  the  notes  due  and 
payable  in  case  any  one  of  them  became  due 
and  remained  unpaid.  And  when  this  oc- 
curred, the  company  brought  this  suit  In 
replevin,  under  Its  chattel  mortgage  to  re- 
cover the  machine.  It  was  taken  from  de- 
fendants by  the  sheriff  under  the  writ,  and, 
upon  appellant  giving  bond,  the  machine  was 
delivered  to  It  The  defendants  set  up, 
among  other  defenses,  that  api>ellant  had 
charged  and  exacted  usurious  interest  on 
the  first  note,  and  that  the  chattel  mortgage 
was  Invalid  by  reason  of  usury  In  the  notes 
secured  thereby.  Appellant  in  reply,  plead- 
ed that  the  chattel  mortgage  and  notes  con- 
stituted a  Kansas  coptract,  and  that  under 
the  pleaded  statutes  of  that  state,  10  per 
cent  Interest  was  a  lawful  rate.  After  all 
the  testimony  bearing  tipon  the  question  of 
usury  had  been  offered,  agreed  to,  and  ad- 
mitted by  both  sides  to  be  true,  the  court 
ruled  that  under  the  admitted  facta  the 
mortgage  was  invalid  because  of  usury,  and 
sustained  defendants'  demurrer  to  the  evi- 
dence^ Thereupon,  vrlthout  waiving  any  point 
on  either  side,  It  was  agreed  that  the  Tal> 
ue  of  the  machine  was  (1,000  and  that 
the  damages  for  Its  taking  and  detention 
were  fl25.  The  Jury  was  then  directed  to 
find  for  defendants  and  against  plaintiff 
which  was  done,  and  plaintiff  appealed. 

[1}  The  law  in  Missouri  is  that  a  greater 
rate  of  Interest  than  8  per  cent  is  usurious 
(sections  7180,  7182,  Rev.  St  1009),  and  a 
mortgage  securing  an  usurious  rate  Is  In- 
valid. Section  7184,  B.  S.  Mo.  1909.  There- 
fore, if  the  mortgage  falls,  plaintiff's  re- 
plevin suit  based  thereon,  must  also  fail. 

[2]  Our  statute,  section  7182,  makes  Inter- 
est include  any  sum  taken,  directly  or  Indi- 
rectly, for  ''forbearance"  as  well  as  tor  the 
"use"  of  money.  Consequently  a  note,  bear- 
ing a  lawful  rate  before  maturl^  and  an 
unlawful  rate  after  that  time,  becomes  usuri- 
ous if  forbearance  is  exercised  and  the  un- 
lawful rate  is  charged  or  exacted.  White  v. 
Anderson,  164  Mo.  App.  132,  147  S.  W.  1122. 
"If  the  sum  chained  or  exacted  for  the  use 
of  money  loaned  exceed  the  legal  interest, 
It  is  usury,  no  matter  what  words  It  may  be 
clothed  in."  Coleman  v.  Cole,  158  Mo.  253, 
loc.  cit  260,  59  S.  W.  108.  The  case  of  Tay- 
lor V.  Buzzard,  114  Ua  App.  622,  90  S.  W. 
126,  does  not  conflict  vrith  this  rule.  In  that 
case  the  test  of  usury  In  a  contract  is  said 
to  be  "whether  it  vronld,  if  performed,  re- 
sult In  securing  a  greater  rate  of  profit  on 
the  subject-matter  than  is  allowed  by  law." 
There  is  a  difference  between  a  penalty  or 
forfeiture  for  not  performing  a  contract  ac- 
cording to  Its  terms,  and  the  exaction  of  in- 
terest as  a  part  of  its  terms.    But  10  per 
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cent  Inter^t  Is  a  legal  rate  under  Kansas 
law.  Hence.  If  the  contract  claimed  to  be 
usurious  Is  a  Kansas  and  not  a  Missouri 
contract,  It  has  no  taint  of  usury  In  It 

[3]  The  facts  bearing  on  this  question  are 
admitted,  so  that  if,  as  a  matter  of  law,  It  la 
a  Missouri  contract,  there  was  no  error  In 
directing  a  verdict  Those  facts  are  as  fol- 
lows :  The  chattel  mortgage  and  notes  grew 
out  0^  and  were  provided  for  In,  a  contract 
for  the  sale  of  the  machine  which  was  drawn 
up  In  Kansas  City,  Mo.,  by  appellant's  agent 
and  there  signed  by  respondents.  In  form. 
It  was  an  order,  dated  Kansas  City,  Mo., 
June  13,  1911,  addressed  to  appellant  re- 
questing It  to  ship,  or  deliver,  to  Beveriy,  or 
other  convenient  station  In  the  state  of  Mis- 
souri, in  care  of  appellant  tor  purchaser,  the 
machine  in  auestlon.  In  consideration  of 
which,  purchaser  agreed  to  receive  same  on 
cars  on  arrival,  subject  to  warranty  there- 
inafter stated,  and  to  pay  freight  and 
.charges,  and  to  execute  eight  notes,  bearing 
6  per  cent  until  maturity  and  10  per  cent 
after  that  date,  and  secured  by  chattel  mort- 
gage on  the  machine.  The  contract  fur- 
ther provided  that  If  purchaser  failed  to  ex- 
ecute the  notes  and  mortgage,  the  contract 
should,  at  the  company's  option,  have  the 
same  force  and  eflfect  as  a  mortgage  for  all 
sums  not  paid  In  cash,  and  the  whole  amount 
of  purchase  money  should  be  due  aod  pay- 
able. The  warranty  In  the  contract  provided 
what  the  machine  should  do,  and,  if  it  failed 
to  folflU  the  warranty,  purchaser  was  to  give 
the  company  written  notice,  and  the  com- 
pany was  to  send  a  man  to  remedy  the  diffi- 
culty; the  purchasers  to  raider  friendly  as- 
sistance. If  the  company  failed  to  send  a 
man,  or  If,  after  sending  him,  he  failed  to 
make  the  machine  fill  the  warranty,  the  part 
failing  to  woric  was  to  be  returned  by  the 
purchaser  to  the  place  where  the  machine 
was  received  and  the  company  notified, 
whereupon  the  company  liad  the  option  to 
either  furnish  another  madiine^  or  part,  or 
return  tlie  notes  ior  money  received  tor  the 
machine  or  part  so  returned-  If  crope  In 
pnreliaser'B  vicinity  were  a  failure,  and  writ- 
ten notice  thereof  was  given  before  ship- 
ment the  delivery  of  the  machine  could  be 
deferred  one  year.  If  purchaser  refused  to 
accept  said  machinery,  or  If  he  canceled  the 
order,  he  agreed  to  pay  the  company  the 
freight  and  charges  on  the  machinery  from 
the  factory  to  the  place  of  delivery. 
.  The  foregoing  provisions  of  the  contract 
are  stated  here,  not  as  bearing  on  tbe  war- 
ranty, but  as  throwing  light  on  tbe  question : 
What  was  the  situs  of  the  contract  in  the 
minds  of  tbe  contracting  parties?  In  addi- 
tion to  these  provisions,  there  was  Indorsed 
on  tbe  contract  a  statement  signed  by  the 
agent  that  the  machine  was  to  be  located  in 
Platte  county,  Mo.,  and  that  the  makers  of 
the  notes  wanted  them  sent  to  Platte  City, 
Mck,  for  collection.  This  statement  gave  the 


post  office  address  of  tiie  pordusers  as 
Leavenworth,  Kan. 

It  was  admitted  that  at  the  time  this  order 
was  given,  the  defendants  requested  that  the 
notes  be  sent  to  Platte  City,  Mo.,  for  col- 
lection 'as  more  convenient  for  them,  since 
the  machine  was  to  be  sent  to  that  county 
and  they  would  be  threshing  wheat  therein 
near  Platte  City.  Upon  a  property  statement 
attached  to  the  contract  was  a  statement  by 
the  defendant  W.  E.  Tomlin  that  his  wife 
owned  a  230-acre  farm  in  Platte  county.  Mo., 
worth  $00  per  acre,  and  also  a  similar  state- 
ment  by  the  defendant  Elbert  Cecil  that  he 
owned  a  farm  of  230  acres  in  Platte  county, 
Mo.  The  chattel  mortgage  was  drawn  up  to 
be  and  was  executed  by  W.  E.  Tomlin  and 
Belle  Tomlin,  bis  wife;  but  the  notes  were 
signed  by  W.  B.  Tomlin  and  Elbert  Cecil, 
and  the  suit  Is  against  all  three  of  them.  In- 
dorsed on  this  contract  Is  the  following: 
"For  U!C0unt  of  local  sales  at  Ejinsas  City, 
state  of  Missouri."  Pursuant  to  the  contract 
the  company  shipped  the  machine  to  Bever- 
ly in  Platte  county,  Mo.,  and  defendante 
received  it  there;  and  the  old  machine, 
taken  by  the  company  In  lieu  of  a  $1,000 
cash  payment  above  the  $1,600  in  notes 
provided  for,  was  delivered  to,  and  re- 
ceived by,  the  company,  In  Platte  county.  Mo. 
As  the  statement  attached  to  the  contract 
gave  defoidants'  post  office  address  at  Leav- 
enworth, Kan.,  the  diattel  mortgage  and 
notes  were  sent  to  a  bank  there  and  defend- 
ants executed  them  In  Jjearenworth.  The 
notes,  by  their  turns,  were  payable  at  tlie 
Wells  Banking  Company's  Bank  In  Platte 
City,  Mo.  The  defiendants  immediately  began 
threshing  ^th  tbe  new  machine  In  Platte 
county,  Ho.;  but  as  tiie  madiine  did  not 
work  to  defendante'  sati^ction,  the  com- 
pany was  notified  pursuant  to  the  contract 
and  it  sent  men  to  jFlatte  county,  Mo.,  who 
endeavored  for  some  time  to  make  the  ma- 
chine work  properly.  These  men  were  sent 
three  or  four  times.  Tlie  notes  were  aent 
to  Platte  C3ty  fbr  collectloD;  or  at  least  the 
one  that  first  became  due  waa^  which  was 
tbe  one  defendante  paid  with  10  per  cent  in- 
terest from  maturity.  At  the  time  of  doing 
so,  defendante  objected  to  paying  10  per  cent 
Interest  but  tbe  company  exacted  and  re- 
ceived It 

It  can  be  seen,  from  the  uncontroverted 
facts  above  set  forth,  that  all  the  Importeut 
elements  of  the  transaction  had  their  situs  in 
Missouri.  It  originated  in  Missouri;  tbe 
contract  for  the  purchase  of  the  machine  and 
the  execution  of  the  notes  and  mortgage  was 
signed  In  Missouri,  at  least  by  defendante; 
the  machine  was  to  he  shipped  to  and  de- 
livered in  Missouri  and  used  In  that  state, 
and  was  in  fact  delivered  to,  and  received  by, 
defendants  and  used  by  them  in  said  state; 
tbe  old  machine  was  delivered  to  the  com- 
pany in  Missouri;  the  company  sent  the 
notes  for  collection  to  Missouri,  and  one  of 


Digitized  by 


Google 


Mo.)  J.  I.  CASE  THRESHINa  MACH.  CO.     TOMLIN  289 


them  was  paid  In  this  ntate;  the  company 
agreed  to,  and  did,  said  men  to  the  machine, 
who  worked  upon  it  in  endeavoring  to  make 
it  ran  satisfectorlly,  and  this  waa  done  In 
MlssonrL  In  fact,  everything  about  the 
transaction  took  place  In  Missouri,  except  the 
act  of  signing  the  chattel  mortgage,  which 
was  done  at  the  bank  in  Leavenworth.  And 
the  only  posidble  reason  for  sending  it  there 
for  execution  was  that,  inasmuch  as  the 
statement  attached  to  the  contract  gave 
I^venworth  as  the  defendants'  post  offlc^ 
that  was  the  most  convenient  place  to  send  It 
for  execntloQ.  The  obligation  to  give  the 
mortgage  was  not  entered  Into  in  Kansas. 
The  contract  signed  In  Missouri  already  pro- 
vided for  the  mortgage,  and  obligated  defend- 
ants to  execute  the  notes  and  mortgage;  and, 
it  they  should  refuse,  the  contract  itself  be- 
came a  mortgage  securing  the  debt  past  due 
and  unpaid.  The  property,  nnder  the  con- 
tract, was  intended  for  use  In  Platte  county. 
Mo.,  was  actually  there  when  the  mortgage 
was  signed,  and.  in  case  of  default,  the  mort- 
gage provided  that  the  company  should  take 
it  wherever  found  and  sell  it  with  or  without 
notice.  Presumably,  this  would  be  In  Platte 
county,  since  the  machine  was  for  use  there- 
in. So  that  there  is  nothlTig  in  the  evidence 
tending  to  show  that  the  parties  regarded  it 
as  a  Kansas  contract,  or  as  anything  other 
tban  a  Bfissouri  contract. 

There  is  nothing  in  the  contract  or  mort- 
gage expressing  the  intention  of  the  parties 
aa  to  what  state  tt  should  be  considered  a 
contract  of,  except  the  provision  In  the 
notes  making  them  payable  In  Missouri. 
When  this  "is  not  specifically  expressed  in 
the  contract,  It  may  be  Inferred  from  all  the 
terms  of  the  contract  taken  In  connection 
with  all  the  drcnmstances  surrounding  the 
transactions."  39  Cyc  898.  "When  all  of 
the  important  elements  of  a  loan  transaction 
bave  their  situs  in  the  same  state — ^tliat  is, 
when  the  contract  is  made,  the  consideration 
Is  given,  and  payment  is  to  be  made  all  in 
the  same  place— It  is  evident  that  such  state 
must  give  the  law  to  the  transaction  wher- 
ever suit  may  be  brought,  even  though  the 
result  of  applying  sach  law  will  be  to  render 
the  obligation  usurious  as  against  the  law  of 
the  creditor's  residence."  89  C^c.  899.  The 
mere  fact  that  the  mortgage  and  notes  were 
signed  in  Kansas  does  not  make  them  Kan- 
sas contracts.  Because,  although  the  resi- 
dence of  a  party  to  a  contract  Is,  or  rather 
may  be,  a  significant  fact  In  determining  the 
law  applicable,  yet  it  is  only  a  fact  to  be 
taken  into  consideration  with  other  facts  in 
determining  what  law  the  parties  had  in 
view,  and  will  readily  yield  to  a  manifest 
Intent  to  contract  with  reference  to  the  law 
of  some  other  place.  39  Cyc.  004.  It  is  true 
usury  inheres  in  the  loan  and  not  in  the 
property  given  to  secure  its  payment  "But 
since  tlie  intent  of  the  parties  largely  de- 
termines to  wliat  law  the  contract  is  refer- 
ablfii  the  sttns  of  the  jfiopertj  mortgaged  to 
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secure  the  debt,  taken  in  connection  with 
other  elements  of  the  transaction,  frequently 
enables  the  court  to  determine  that  the  par- 
ties had  in  mind  the  same  situs  for  the 
whole  transaction."  39  Cyc.  906.  It  must 
be  remembered  that,  if  any  Inferences  are 
to  be  drawn  in  this  casQ,  they  must  come 
from  the  contract  agreeing  to  purchase  a 
machine  and  give  a  mortgage  therefor,  and 
not  from  the  act  of  signing  the  mortgage, 
since  its  execution  was  only  a  mere  compli- 
ance with  the  contract  theretofore  entered 
intOk  But  when  we  turn  to  the  contract  and 
took  at  all  fbe  circamatanoeB  sarronndlng  the 
transaction,  we  find  nothing  from  which  can 
be  drawn  an  Inference  that  a  Kansas  con- 
tract was  in  contemplation. 

In  the  absence  of  an  attonpt  to  evade  the 
laws,  the  place  of  performance  of  a  contract 
furnishes  tlie  law  governing  its  terms. 
Smoot  T.  Judd,  161  Mo. -678,  loa  cit.  684,  61 
&  W.  854.  84  Am.  St  B^.  788;  Central  Na- 
tional Bank  T.  Cooper,  89  Ho.  App.  383; 
Trower  Bros.  t.  Hamilton,  179  Mo.  206.  77 
S.  W.  1081;  Yennnm  v.  Mertens,  119  Uo. 
App:  461.  05  8.  W.  282;  Johnson  Noble 
Machine  Co.,  144  Mo.  App.  436,  129  8.  W. 
271.  In  this  last  esse  the  notes  were  signed 
In  Missouri  but  payable  in  Indiana,  and 
they  were  held  Indiana  contracts.  In  Bank 
T.  Cooper,  supra,  the  note  was  signed  in 
Mtesourl  but  was  payable  in  Kansas.  It  was 
held  a  Kansas  contract  So  that  even  if  the 
notes  be  considered  without  reference  to  any 
other  contract  or  to  the  transaction  out  of 
wbidi  they  grew,  yet,  as  the  notes  were  pay- 
able in  Missouri,  the  laws  of  that  state 
should  govern.  The  case  of  Davis  v.  Tandy, 
107  Mo.  App.  437,  81  S.  W.  467,  does  not  hold 
to  the  contrary.  On  page  448  of  107  Mo. 
App.,  on  page  460  of  81  S.  W.,  It  says  :  "The 
rule  Is  that  the  law  of  the  place  of  perform- 
ance (that  is,  In  this  case,  the  place  where 
the  note  was  to  be  paid),  governs  the  con- 
tract" 

[4]  It  is  true.  In  the  absence  of  any  ex- 
press stipulation  of  the  parties  as  to  which 
law  shall  govern,  and  In  the  absence  of  any 
evidence  showing  what  law  should  gov^. 
It  win  be  presumed  that  the  contract  was 
made  with  reference  to  that  law  which  recog- 
nizes it  as  valid.  But  when  that  evidence  Is 
present  and  shows  which  law  was  Intended, 
then  such  presumption  vanishes. 

As  usury  taints  a  transaction  from  incep- 
tion to  close,  the  case  cannot  be  confined 
merely  to  the  signing  of  the  notes  and  the 
place  of  their  execution;  but  the  whole  mat- 
ter may  be  considered.  At  tlie  time  the  con- 
tract was  mad^  it  was  agreed  that  the  notes 
should  be  made  payable  at  Wells  Banking 
Company.  Platte  Ci^.  Uk)..  and  they  were 
made  payable  there,  and  were  sent  there  for 
collection.  Every  act  to  be  done,  and  which 
was  done,  by  either  party  in  reference  to  the 
subject  of  the  contract  had  its  sitns  in  Mis- 
souri, and  no  reference  was  made  to  Kansas. 
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esKpt  that  defendanto*  post  office  address 
was  there. 

[I]  It  la  urged  that  the  question  as  to 
wbat  law  should  govern  the  contract  depends 
npcm  the  Intuit  ot  the  parties,  and  hence 
the  question  wheQier  It  was  a  Kanaas  or 
Missouri  contract  should  have  been  sub- 
mitted to  the  jury  by  appropriate  Instruc- 
tlotts.  But  Intent  is  shown  by  outward  acts, 
by  what  was  done,  the  nature  of  the  con- 
tract, and  when  and  where  it  la  to  be  pet^ 
formed.  AU  these  things  were  admitted. 
There  was  no  lasne  of  fact  to  be  submitted. 
Hence  the  court  did  not  err  in  directing  a 
Terdlct. 

The  Judgment  is  affirmed.  An  concur. 


COBY  T.  QUINCT,  O.  A  K.  0.  B.  CO. 

CEansaa  Cttr  Conxt  of  Appeals.  UissoorL 
Nov.  17, 1913.  Behearing  Denied 
Dec  1, 1913.) 

1.  Bailboaos  (I  34S*>— Cbosbino  AoozDaNT— 
sufeiciehct  ov  evidkmcb— appboach  ov 
Tbain. 

Evidence,  in  an  action  for  injaries  in  a 
coUiuon  between  an  automobile  in  which  plain- 
tiff was  ridioK  and  a  freight  train,  held  to  show 
tlmt  the  tram  was  within  light  and  hearing 
when  the  automobile  appioacned  the  crossing 
and  attempted  to  cross. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  H  113&-1150;  Dec.  Dig.  1  84a*] 

2.  Railboaos  (i  330*)— Cbosbuto  Acoidents— 
Duty  op  Tbavbleb. 

While  a  traveler  approaching  a  railroad 
croBsing  in  a  dty  may  aasume  that  a  train  will 
not  cruss  at  a  speed  greater  than  permitted  by 
ordinaoce,  he  most  nevertheless  use  his  senses 
for  his  own  protection,  and  be  careful  until  oat 
of  danger. 

[Ed.  Note.— For  other  cases,  see  Bail  roods, 
Cent  Dig.  11  1071-1074;  Dec.  Dig.  |  330.*] 

3.  Railboads  (S  333*)— GBoasiNo  Accideivis— 

NKQLiaENCE. 

Where  plaintiff  and  the  driver  of  an  auto- 
mobile, when  tbe^  were  only  60  or  70  feet  from 
a  rallrosd  crossing,  saw  and  heard  a  freight 
train  about  400  feet  away,  which  was  obvioosly 
running  at  an  exces^ve  speed,  but  did  not  check 
the  speed  of  the  automobile,  and  attunpted  to 
cross  ahead  of  Um  train,  th^  were  gtulty  of 
negligence. 

[Ed.  Note.— Fur  other  eases,  see  Ballroads, 
Cent  Dig.  H  1080-1083;  Dec.  big.  |  833.*] 

4.  BAiLBOAns  a  348*)— Cbossino  Aooidehts— 
Aonons— SunTioiERCT  or  Evidence. 

Evidence,  in  an  action  for  injaries  In  a  col- 
lision twtween  an  aotomoblle  In  which  plaiotiCF 
was  riding  and  a  freight  train,  held  not  to  show 
that  plaintiff's  peril  waa  known  and  apparent  to 
the  engineer  In  time  to  stop  so  as  to  avoid  the 
collision. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  H  1138-1150 ;  Dec  Dig.  |  348.*] 

0.  Railboads  {{  838*)— GBossina  Aooidbitt— 

Last  Cleab  Chance  Rule. 

To  make  the  last  clear  chance  doctrine  ap- 
plicaUe  to  injnries  at  a  crossing,  the  travelers 
peril  most  be  apparent  to  the  trainmen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1096-1099 ;  Dec  Dig.  |  33&*] 

Appeal  from  Circuit  Courts  Adair  County; 
Nat  M.  Shelton,  Judge. 


Action  by  Pearl  Coby  against  the  Qnlncy, 
Omaha  ft  Kansas  City  Railroad  Company. 
From  a  Judgmmt  for  defMidant,  plaintUt  ap- 
peals. Affirmed. 

C.  S.  Murrell  and  A.  Donegby,  both  of 
KirksvUle,  for  appellant  J.  O.  Trimble,  of 
Kansas  City,  and  Campbell  ft  Ellison,  of 
KlrbsTlUe,  for  respondent 

JOHNSON.  J.  Plaintiff  was  injured  In  a 
collision  between  an  automobile,  In  which  he 
was  riding  as  a  guest  and  a  train  running  on 
defendant's  railroad.  The  place  of  the  col- 
lision was  where  the  railroad  crosses  Frank- 
lin street  In  the  city  of  KirksvUle.  This 
street  runs  north  and  south,  and  la  mucn 
traveled.  Defendant's  passenger  station  Is 
just  west  of  the  street,  and  Is  on  the  south 
Bide  of  the  main  railroad  track.  Three 
switch  tracks  dlvei^e  from  the  main  track 
at  a  point  about  ISO  feet  east  of  the  street, 
and  run  westward  across  and  beyond  it  The 
first  of  these  tracks  is  about  30  feet  south 
of  the  main  track,  and  the  last  about  30 
feet  further  south.  The  railroad  runs  over 
a  long  trestle  bridge,  the  west  ^d  of  which 
is  from  350  to  400  feet  east  of  Franklin 
street  A  west-bound  train,  consisting  of  a 
locomotive  nine  freight  cars,  and  two  pas- 
senger coaches,  struck  the  automobile  whlcti 
was  running  north  on  Franklin  street,  and 
plaintiiE,  who  was  riding  In  the  seat  with 
the  driver,  was  thrown  out  and  severely  in- 
jured. For  some  reason  plaintiff  did  not 
offer  himself  as  a  witness,  and  we  must  look 
to  the  testimony  of  tiie  driver  for  the  prin- 
cipal facts  on  which  be  relies  for  a  recovery. 
The  petition  charges  that  the  Injury  was 
caused  by  negligence  of  defendant  in  falling 
to  give  statutory  signals  as  the  train  ap- 
proached the  crossing.  In  falling  to  provide 
the  locomotive  with  a  proper  headlight,  in 
running  the  train  in  excess  of  seven  miles  per 
hour,  the  maximum  speed  allowed  by  a  city 
ordinance,  and  that  the  injury  was  caused 
by  a  negligent  breach  of  the  duty  defendant 
owed  plaintiff  under  the  humanitarian  or 
"last  chance"  rule.  The  answer  contains  a 
general  denial,  and  the  allegation  that  plain- 
tiff was  a  minor  at  the  time  of  the  commence- 
ment of  this  ffiilt,  and  therefore  was  not 
competent  to  maintain  the  action.  At  the 
conclusion  of  the  evidence  Introduced  by 
plaintiff,  defendant  asked  a  peremptory  In- 
struction, whidi  was  refused.  Defoidant  of- 
fered no  evidence  the  case  was  submitted  to 
the  Jury  on  the  evidence  of  plaintiff,  and  the 
Jury  returned  a  verdict  for  defoidant  Plain- 
tiff appealed,  and  complains  of  the  instruc- 
tions given  at  the  request  of  defendant  as 
being  equivalent  to  a  demurrer  to  the  evi- 
dence. The  answer  of  counsel  for  defendant 
is  that  the  evidence  of  plaintiff  failed  to 
make  a  case  to  go  to  the  Jury,  and  tliat  Its 
request  for  a  demurrer  to  the  evidence  should 
not  have  been  overruled,  for  the  reason  that 
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plaintiff  la  shown  to  bftTO  been  guilt?  in  law 
of  negUgoice  that  contributed  to  his  InJuTy- 
Plaintiff,  a  yoang  negro  of  no  particular 
vocation,  was  Invited  by  the  driver  of  an  an- 
tranoblle,  a  llvpr;nULn,  to  accompany  blm  on  a 
trip  to  a  nrarby  town.  The  invitation  was 
prompted  partly  by  the  selfish  motive  of  hav- 
ing a  willing  and  able  helper  ^ould  tire  or 
other  troubles  be  encountered  on  the  trip, 
alter  left  the  public  square  at  9:40  in  the 
evening  and  drove  north  on  Franklin  street 
to  the  crossing  in  qnestltHi,  which  is  seven 
blocks  from  the  public  square.  They  knew 
Uie  west^KHiiid  train  was  overdue  and  ml^t 
arrive  at  any  momoit  Hades,  express  wag- 
ons, and  other  Fdiidoi  were  standing  at  the 
statiOD  Just  west  of  the  street,  waiting  for 
the  arrival  of  die  train.  As  It  approached 
tlte  crossing  the  tpeeA  of  the  car  was  re- 
duced to  four  or  five  miles  per  hour,  and, 
without  stopidng  It  proceeded  over  the  cross- 
ing at  OiAt  speed.  Houses  and  other  ob- 
stacles on  the  east  side  of  Oie  street  shut 
off  their  vision  In  that  direction  until  tbey 
came  to  ft  point  10  or  15  feet  south  of  the 
south  switch  track,  and  about  70  feet  south 
of  the  main  buck  on  wbich  the  train  ap- 
proadied.  There  was  a  break  in  the  obstruc- 
tltma  at  t^t  point  for  ft  distance  ot  16  feet 
or  more  that  afforded  a  clear  view  of  tiie 
track  for  a  distance  estimated  by  Carothers, 
13ie  driver,  as  being  700  or  800  feet  east  of 
Franklin  street,  and  about  100  feet  east  of 
the  long  trestle  bridge.  The  driver  states 
he  looked  eastward  whUe  traveling  hy  Oiat 
open  space  and  listened,  but  saw  and  heard 
nothing  of  the  train.  Then  his  view  was  shut 
off  by  two  fright  cars  standing  on  the- first 
switch  track,  a  telephone  pole,  and  a  pile  of 
Imnber,  and  he  could  not  see  eastward  until 
he  reached  a  point  10  or  12  feet  south  of  the 
main  track.  Then  he  saw  the  locomotive 
about  60  feet  away,  advancing  at  a  speed 
of  20  miles  per  hour.  The  front  ot  his 
car  at  that  moment  was  from  four  to  six  feet 
from  the  track,  and  as  the  car  could  not  be 
stopped  in  a  place  of  safety,  the  driver 
swerved  to  the  left  In  the  hope  of  being  able 
to  avoid  the  on-coming  engine.  The  move- 
ment was  unsuccessful,  and  the  collision  fol- 
lowed. During  all  this  time  plaintiff  sat  In 
tlie  front  seat  without  making  an  effort  to  ^ 
cape,  though  there  was  no  door  or  other  obsta- 
cle to  prevent  him  from  stepping  to  the  street 
and  the  speed  of  the  car  would  not  have 
been  a  serious  hindrance  to  such  attempt. 
The  locomotive  carried  a  headlight,  but  the 
driver  and  another  witness  say  that  it  was 
dim  and  cast  no  t^are  along  the  track.  There 
is  some  evidence  to  the  effect  that,  aside 
from  giving  the  station  whistle,  the  engine 
gave  no  signal  by  bell  or  whistle  of  its 
proacli.  A.  witness  who  lived  southeast  of 
the  crossing  and  about  five  biotas  from  the 
railroad  testified  that  she  plainly  saw  and 
heard  the  train,  did  not  see  a  headlight,  and 
Juud  no  ban.    We  quote  from  her  testi- 


mony: "Q,  What  part  of  the  train  did  you 
see?  A.  Well,  I  saw  all  of  It,  where  the 
headU^t  ought  to  be,  but  I  didn't  see  no 
light  there.  Q.  You  could  see  the  engine? 
A.  I  could,  and  the  coal  car  and  all  of  the 
freight  and  passenger,  too.  Q.  Was  that  a 
very  dark  nlg^t?  A.  It  wasnt  so  very  dark 
I  didn't  think.  Q.  It  was  light  enough  that 
four  blocks  you  could  see,  and  did  see,  the 
engine?  A,  I  sure  did.  Q.  Did  you  hear  it 
running?  A.  I  heard  It  running  before  I 
knowed  it  was  coming;  I  didn't  hear  any 
whistle  or  belL  Q.  You  could  hear  it  run- 
ning before  yon  saw  It?  A.  Yes,  sir.  Q. 
How  far  away  were  you  from  the  train  at 
the  time  you  heard  It  running?  A.  I  suppose 
about  five  blocks.  Q.  You  heard  It  for  about 
a  block  before  it  came  In  your  sight?  A. 
Yea,  sir.  Q.  Did  you  hear  It  when  it  ran 
over  that  trestle  just  east  of  Franklin  street 
crossing?  A.  I  heard  it  ttU  It  got  to  tovrn." 

El]  Tbe  nl^t  was  an  ordinary  summer 
night,  unmarked  by  any  xmusoal  weather  con- 
dittons.  The  train  was  about  600  feet  long. 
There  is  no  direct  evldoice  that  it  ran  faster 
than  20  miles  per  hoar  within  the  distance  of 
700  or  800  feet  from  Franklin  street  The 
engineer  may  have  begun  to  slacken  speed 
prepftrfttory  to  stopidng  at  tbe  rtfttlon,  and 
Wtt  shall  concede  for  argument;  though  ttiexe 
is  no  evidence  of  Urn  tact,  thftt  the  train  was 
running  faster  than  20  miles  per  hour  at 
the  time  the  aatomoblle  pftssed  the  open 
spaiao  near  the  south  switch  track.  But  had 
It  been  mnnlnK  at  80  miles  per  hour,  whidi 
is  as  ftst  88  one  would  tlilnk  a  mixed  train 
would  be  running  under  all  the  drcnmstances 
disclosed,  the  locomotive  could  not  have  been 
more  than  400  feet  from  the  crossing,  and 
It  and  nearly  all  of  the  train  were  within  the 
range  of  vision  afforded  the  occupants  of  the 
automobile  by  the  open  space,  and  certainly 
within  their  hearing.  It  will  not  do  for 
plaintiff  to  contend  that  the  train  was  not 
within  sight  and  hearing.  The  Indisputable 
facts  show  that  it  was,  and  we  are  not  bound 
to  accord  any  weight  to  testimony  that  Is 
opposed  by  evidence  so  concluaiTe. 

There  were  oCher  lights  In  the  engine  and 
train  besides  the  headlight,  and  the  occu- 
pants of  the  car  occupied  a  position  as  ad- 
vantageous as  that  of  plaintiff's  witness  who 
saw  the  train  at  a  much  greater  distance, 
and  who  heard  it  before  It  came  Into  sight 
This  heavy  freight  train,  rumbling  over  a 
trestle,  and  only  400  feet  away,  made  a  noise 
that  could  not  have  escaped  the  hearing  of 
an  attentive  person  in  the  position  of  plain- 
tiff. We  shall  assume  that  both  occupants  of 
the  car  saw  It  and  heard  it  when  they  were 
60  or  70  feet  from  tbB  main  tra^  and  In  a 
place  of  safety. 

[2, 3]  It  is  true,  as  ai%ned  by  counsel  for 
plaintiff,  that  a  traveler  approadilng  a  rail- 
way crossing  In  a  city  has  a  right  to  pre- 
sume that  ft  train  will  not  be  run  to  and 
over  tbe  croBsins  at  ft  speed  In  VBcam  of  Uiat 
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allowed  by  the  city  ordlnancefl,  but  It  does 
not  follow  that  the  occupants  of  the  auto- 
mobile were  Justified  in  shutting  their  eyes 
and  ears  after  discovering  that  the  t^aln  was 
ai^proachlng,  and  in  blindly  assuming  that  it 
would  not  be  run  faster  than  seven  miles  per 
hour,  and  at  such  speed  would  give  them  am- 
ple time  to  cross  in  safety.  The  duty  of  a 
traveler  about  to  cross  a  railway  to  use  his 
senses  for  his  own  protection  Is  a  continu- 
ing du^.  To  be  reasonably  careful  he  must 
be  attentive  until  he  has  passed  through  the 
zone  of  danger.  Presumptions  must  give  way 
to  actual  facts,  and,  knowing,  as  they  did, 
that  a  train  was  coming,  was  near  the  cross- 
ing, and,  obviously,  running  at  an  excessive 
rate  of  speed — for  its  appearance  and  noise 
proclaimed  that  fact — the  occupants  of  the 
automobile  Indisputably  appear  to  have  pro- 
ceeded to  the  crossing  In  a  manner  clearly 
n^ligent  They  neither  stopped  nor  check- 
ed speed,  but  after  passing  the  open  space 
ran  on  behind  obstructions  to  sight  and 
sound  into  the  very  teeth  of  danger,  bUndly 
relying  on  the  chance  that  they  would  beat 
the  train  to  the  crossing.  Their  n^llgoice 
is  80  apparent  that  we  mnst  declare  oa  a 
matter  of  law  that  plaintlfl,  who  was  in  a 
pmttion  to  avoid  the  injury,  even  U  the  driv- 
er had  refused  to  stop  at  his  xvquest,  was  as 
negligent  aa  tlie  driver,  and  tbat  bis  n^ll- 
gence  mnst  defeat  bis  action,  unless  the  evi- 
dence discloses  that  defnidant  was  guilty  of 
a  breach  of  a  dnty  it  owed  plaintiff  under 
the  humanitarian  rule.  ObTtonsly  the  peril 
of  plaintiff  did  not  and  could  not  have  be- 
come known  to  the  englnemen  nntll  the  au- 
tomobile eme^ed  from  behind  tbe  pile  of 
lumber,  and  nothing  then  could  turn  been 
done  by  ihem  to  avert  a  collldon. 

[4]  The  weakness  of  ^aintifl*s  position  un- 
der tbe  last  diance  rule  baa  led  counsel  to 
urge  that  tbe  strong  Ugbt  cast  abend  by  tbe 
automobile  must  have  been  visible  to  tbe 
ei^lneer  at  a  distance  that  would  have  en- 
abled him  to  prevent  a  collision.  Considering 
the  fact  that  the  engineer  had  other  lights 
before  him,  the  headlight  of  his  locomotive, 
street  lamps  and  lights  in  and  about  the  sta- 
tion, it  would  be  speculative  in  the  extreme 
to  say  that  he  could  have  distinguished  the 
light  from  the  automobile.  But  if  he  could 
have  done  so,  it  would  be  absurd  to  hold  that 
he  should  have  anticipated  that  the  light 
emanated  from  a  vehicle  that  was  on  the 
point  of  being  negligently  run  from  a  place 
of  safety  in  front  of  the  train.  Cabs,  wag- 
ons, motor  cars,  and  other  vehicles  brought 
to  the  station  to  meet  trains  generally  came 
from  the  south  on  Franklin  street  almost  to 
the  crossing,  and  were  there  turned  In  or 
backed  In  to  the  station.  A  vehicle  light 
thrown  across  the  track  suggested  nothing 
more  than  the  approach  of  the  vehicle  from 
the  south,  and  carried  no  warning  or  Intima- 
tion that  its  driver  was  in  any  sort  of  peril. 


[E]  To  bring  the  last  chance  rule  Into  play 
the  traveler  must  not  only  be  in  actual  peril, 
but  his  peril  must  be  apparent  to  one  In 
the  position  of  the  operator  of  the  threaten- 
ing Instrumentality  while  In  the  exercise  of 
ordinary  care  and  diligence.  We  hold  that 
the  Injury  was  the  result.  In  part  at  least,  of 
plaintiff's  own  negligence,  and  that  the  evi- 
dence affords  no  ground  for  tbe  application 
of  the  humanitarian  doctrine. 

The  learned  trial  judge  would  have  been 
justified  In  sustaining  the  demurrer  to  the 
evidence;  and.  In  this  view  of  the  case,  the 
errors  assigned  by  plaintiff  are  immateriiaL 

The  jndgment  is  affirmed.  All  concur. 


PONTIUS  V.  CHICAGO,  R.  I.  &  P.  BY.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
Nov.  3,  1913.    Rehearing  Denied 
Dec  1,  1&13.) 

1.  Railboads  (S  441*)— Actions  fob  Iitju- 
bies — bubdbn  of  psoor. 

In  an  action  against  a  railroad  company 
for  negligently  blowing  the  whistle  of  an  engine 
frightening  plaintiff's  horse,  the  burden  of  plead- 
ing and  proving  a  negligent  breach  of  duty  was 
on  plaintiff  and  remained  with  him  to  tlw  end 
of  tile  case. 

[Bd.  Not&— For  other  eaaei,  see  Railroads^ 
CJent.  Dig.  H  1676-1695;  DeoDig.  1 441.*J 

2.  Nbougbnce  (S  136*)— QuxsTion  of  Law 
OB  Fact. 

If  an  act  resulting  in  an  Injury  Is  of  such 
a  nature  that  all  reasonable  minds  would  pro- 
nounce it  a  culpable  breach  of  duty,  it  is  neg- 
ligence  In  law ;  but,  when  there  is  any  doubt 
a.8  to  the  facts  or  the  inferences  to  be  drawn 
therefrom,  negligence  is  always  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;    Dec  Dig.  f  136.*] 

8.  Railboads  (}  407*)— Opxbation— Fbioht- 

bnino  hobse. 

Tbe  engineer  of  a  freight  train  standing 
near  an  overhead  crossing  while  waiting  for  a 
clear  track,  and  which  with  a  switch  engine 
was  causing  noise  and  smoke,  making  it  unsafe 
and  dangerous  to  drive  over  the  bridge,  as  a 
matter  of  law,  was  not  negligent  in  sounding 
five  blasts  of  the  whistie,  tlie  customary  signal, 
to  the  rear  brakeman  who  had  gone  bac^  to 
warn  other  trains,  where  no  one  was  on  the 
bridge,  and  he  bad  no  reason  to  anticipate  that 
any  one  would  be  surprised  there  by  the  blow- 
ing of  the  signal,  though  tbe  horse  of  a  person 
who  was  waiting  for  the  train  to  move  nefore 
crossing  the  bridge  was  thereby  frightened, 
causing  it  to  jump  over  an  embankment,  since, 
where  a  railroad  crosses  or  runs  parallel  to  a 
public  road  or  street,  the  trainmen  owe  no 
duty  of  refraining  from  making  necessary  or 
unusual  noises  incident  to  tbe  proper  and  safe 
operation  of  the  train,  being  only  bound  not  to 
operate  it  in  an  unusual  or  unnecessary  way, 
thereby  endangering  the  safe^  of  travelers. 

[Ed.  Note— For  other  cases,  see  Railroads. 
Cent.  Dig.  S|  1402, 1403;  Dec  Dig.  1 407.*] 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty ;  Geo.  W.  Wannamaker,  Judge. 

Action  by  Daniel  Pontius  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, which  after  plaintiffs  death  was  re- 
vived in  the  name  of  Matilda  Pontius,  his  ad- 
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mlnlstratrlx.  From  *  Judgment  tor  defend- 
ftnt,  plaintiff  appeals.  Affirmed. 

Piatt  Hubbell  and  George  Hnbbell,  both 
of  Trenton,  for  appellant  B.  U.  Harbor,  of 
Trenton,  for  respondent. 

JOHNSON.  J.  Daniel  Pontlns  began  this 
action  In  190S,  In  the  circuit  court  of  Grundy 
coonty,  to  recover  damages  for  personal  In- 
juries he  alleged  were  caused  by  negligence 
of  defendant  in  frightening  a  mare  he  was 
driving  on  one  of  the  public  streets  of  the 
city  of  Trenton  and  causing  her  to  run  away. 
Defendant  demurred  to  the  petition  on  the 
ground  that  it  failed  to  state  a  cause  of  ac- 
tion, but  the  demurrer  was  overruled,  and 
defendant  answered  with  a  general  traverse 
and  a  plea  of  contributor;  negligence.  The 
trial  occurred  in  June,  1006,  and  resulted  In 
a  verdict  and  judgment  for  defendant.  Pon- 
tius filed  a  motion  for  a  new  trial  In  prop- 
er time,  but  the  cause  was  continued  from 
term  to  term,  and  the  motion  was  not  beard 
until  February,  1911,  when  it  w.as  overruled. 
In  the  meantime  Pontius  died,  and  at  the 
September,  1910,  term  the  court  entered  an 
order  reviving  the  action  in  the  name  of  the 
administratrix  of  his  estate.  She  filed  a  mo- 
tion in  arrest  of  judgment,  which  was  heard 
with  the  motion  for  a  new  trial  and  over- 
ruled. An  appeal  was  allowed,  but,  on  ac- 
count of  delay  in  preparing  and  filing  the  bill 
of  exceptions,  the  cause  could  not  be  beard 
In  this  court  until  the  present  term.  The 
administratrix  died  in  January,  1913,  and 
was  succeeded  by  Jacob  Pontius,  who  was  ap- 
pointed administrator  de  bonis  non  of  the  es- 
tate of  Daniel  Pontius  and  by  stipulation  of 
tbe  parties  was  substltated  as  party  plaln- 
tur. 

At  the  time  of  his  injury,  which  occurred 
In  the  afternoon  of  September  27,  1905,  Pon- 
tius was  driving  westward  on  Bridge  street 
in  a  single  buggy  drawn  by  his  mare,  which 
was  accompanied  by  her  young  colt.  Defend- 
ant's railroad  crosses  this  street  In  a  cut  22 
feet  deep  which  is  spanned  by  a  bridge  70 
feet  long  and  40  feet  wide.  Trenton  Is  a  di- 
vision station,  and  defendant's  railroad  yards 
at  that  place  are  extensive  and  have  their 
north  terminal  near  the  overhead  bridge 
described.  A  south-bound  freight  train,  con- 
sisting of  a  locomotive,  33  cars,  and  a  ca- 
boose, had  stopped  at  a  place  In  the  cut 
where  smoke  from  the  locomotive  came  up 
through  the  bridge.  The  engineer  had  been 
compelled  to  stop  the  train  to  wait  for  a 
clear  track  into  the  yards  and  had  signaled 
the  rear  brakeman  to  go  back  along  the  track 
a  sufficient  distance  to  flag  any  train  that 
might  be  following.  There  Is  a  sharp  con- 
troversy in  the  evidence  over  the  position 
of  the  locomotive  while  the  train  was  sta- 
tionary. Pontius  testified  that  It  stood  un- 
der the  bridge,  while  the  trainmen  stated  that 
It  was  about  100  feet  north  of  the  bridge. 
In  our  view  of  the  case  the  exitct  location 


of  the  engine  In  the  cut  la  not  a  t&ct  of 
vital  Importance.  It  was  either  under  the 
bridge  or  so  close  to  It  that  blasts  upon  Its 
whistle  would  be,  and  in  fact  were,  terrifying 
to  horses  which  had  been  stopped  by  their 
drivers  at  or  near  the  bridge  awaiting  the 
removal  of  the  locomotive  which,  on  account 
of  the  noise  and  ascending  smoke,  made 
driving  over  the  bridge  unsafe  and  danger- 
oua  Willie  tbe  train  was  standing,  a  switch 
engine  came  from  the  south  and  was  attach- 
ed to  the  freight  engine  to  help  pull  the  train 
into  the  yards.  This  operation  of  the  switch 
engine  added  to  the  noise  and  increased  tbe 
volume  of  smoke  that  ascended  through  the 
bridge.  When  the  engineer  of  the  freight 
engine  received  a  signal  to  proceed  into  the- 
yards,  he  sounded  five  blasts  of  the  whistle 
as  the  customary  signal  to  recall  the  rear 
brakeman,  who  found  it  necessary,  in  order 
to  prevent  a  possible  collision,  to  go  back 
on  the  track  three-quarters  of  a  mile.  Pon- 
tius came  from  the  east  while  the  train 
was  standing  in  the  cat  and,  in  oommon 
with  other  drivers  of  teams  and  horses  go- 
ing in  the  same  direction,  stopped  near  tbe 
east  end  of  tlie  bridge  and  waited  ten  min- 
utes or  more  for  the  train  to  go  on.  His 
mare,  whldi  was  gentle  and  well  broken, 
but  somewhat  spirited,  became  uneasy  and 
restive  at  tbe  sights  and  sounds  nuulng  from 
the  engines  in  tiie  cut,  but  he  had  no  diffi- 
culty in  controlling  ber  until  tbe  whistle 
sounded  tbe  signal  recalling  the  rear  brake- 
man.  At  the  second  blast  she  became  un« 
manageable  and  ran  away,  inffictlng  tbe  in- 
juries of  present  concern. 

The  peUtlon  aUega:  "The  plaintiff  then 
and  then  approadied  the  said  overhead 
bridge  of  said  street  and  8t(!S>ped  on  tbe  east 
side  and  within  several  feet  of  said  over- 
head brMge,  where  mie  of  tbe  defendant's  lo- 
comotive engines  was  under  and  passing  un- 
der said  bridge.  The  defendant,  through  its 
servants  and  agents,  then  and  there  negli- 
gently caused  the  steam  whistle  of  said  en- 
gine to  blow  and  emit  several  loud,  shrill 
blasts,  which  blasts  of  said  steam  whistle 
Instantly  frightened  the  plaintlfTa  horse,  and 
said  horse  thereby  became  suddenly  terror 
stricken  and  unmanageable  and  ran  away, 
jumped  down  a  rock  embankment,  turned  the 
buggy  over,  threw  the  plaintiff  out  of  the 
buggy  onto  a  brick  pavement,  thereby  inflict- 
ing grievotts  personal  injuries  to  plainticr." 
etc. 

Counsel  for  defendant,  in  answer  to  tbe 
contention  of  their  opponents  that  numerous 
errors  prejudicial  to  plaintiff  were  commit- 
ted at  the  trial,  argue  that,  since  tbe  petition 
omits  to  allege  that  the  act  of  sounding  the 
whistle  under  the  bridge  was  unnecessary, 
it  fails  to  Include  an  essential  element  of  a 
good  cause  of  action  and  Is  so  vitally  defec- 
tive that  the  court  erred  in  overruling  the 
demurrer  and  In  overruling  the  subsequent 
objection  offered  at  the  trial  against  the  In- 
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trodnctlon  of  any  evidence.  And  on  the 
hypothesis  that  the  eTidence,  when  conald- 
ered  In  Its  phase  most  fftTorable  to  plaintiff, 
falla  to  show  that  the  whistling  was  on- 
necessary  to  the  proper  operation  of  the 
train,  counsel  further  insist  that  the  demur- 
rer to  the  evidence  asked  by  defendant  should 
have  been  given.  On  the  other  hand,  the 
sofBdency  of  the  petition  and  of  plaintiff's 
evidence  to  take  the  case  to  the  Jury  are 
predicated  by  counsel  for  plaintiff  upon  the 
theory  that  the  pleaded  and  proved  fact  of 
whistling  under  the  bridge  of  Itself  bespeaks 
a  negligent  breach  by  defendant  of  a  duty 
it  owed  travelers  on  the  public  highway,  of 
which  the  bridge  was  a  part,  and  Imposed  the 
burden  upon  defendant  of  showing  that  such 
an  act  was  Indispensable  to  the  proper  op- 
eration of  the  train. 

[1, 2]  The  gist  of  the  action  is  a.negl^ent 
breach  of  duty  d^ratdant  owed  to  Pontius, 
and  the  burden  of  pteading  and  proving  such 
actionable  negligence  remained  with  the 
plaintiff  to  the  end  of  the  case.  If  an  act 
resulting  in  an  injury  Is  of  such  a  natore  that 
all  reasonable  minds  would  unite  In  pro- 
nooncliv  it  a  culpable  breach  of  duty,  It 
is  negUgoice  In  law.  "M^llgenee  is  al- 
wa^  a  Qoestlon  for  the  Jury,  when  there  is 
any  doubt  as  to  the  facts  or  as  to  t^e  In- 
ferences  to  be  drawn  from  them"  (Railroad 
T.  Bamett,  69  Pa.  269,  98  Am.  Dec.  846).  but 
Is  a  question  of  law  where  no  such  doubt  ap* 
pears  and  where^  as  stated,  the  established 
facts  leave  no  room  for  an  honest  difference 
of  opinion  among  reasonable  minds.  It  the 
mere  act  of  sounding  the  whistle  under  the 
bridge  in  any  event  and  under  any  circum- 
stances was  per  se  n^ligence  e.,  negli- 
gence In  law),  plaintiff  discharged  his  bus 
den  of  proof  In  showing  that  such  act  was 
the  proximate  cause  of  the  injury  of  Pontius, 
and  the  court  did  not  or  in  overruling  the 
demurrer  to  the  evidence;  but,  if  such  act 
was  prompted  by  a  necessity  for  its  per- 
formance in  the  proper  operation  of  the 
train,  plaintiff  has  fklled  to  make  out  a 
case  to  go  to  the  Jury,  since  he  has  failed  to 
show  one  ot  the  courtltnUve  acts  of  a  good 
causey  via.,  tliat  the  act  was  unnecessary. 

[S]  It  does  not  appear  and  is  not  chai^^ 
that  the  train  was  stopped  at  an  Imiwoper 
placew  It  was  seeking  admittance  to  the 
yards  and  could  not  go  on  until  a  dear  track 
was  prepared  for  it  The  rules  of  the  com- 
pany, as  weU  as  the  obvious  and  most  per- 
emptory necessities  of  the  situation,  required 
the  engineer  to  signal  tiie  rear  brakeman  to 
go  back  on  the  traCk  tor  the  protection  of 
life  and  property.  That  signal  consisted  of 
four  blasts  of  the  whlstt^  which  were  i^ven 
before  Pontius  arrived  at  the  east  end  of  the 
bridge.  It  was  Just  as  necessary  to  the  prop- 
er operation  of  the  train  to  call  back  the 
brakeman  wh«i  the  train  was  ready  to  pro- 
ceed as  it  was  to  said  him  out,  and,  if  the 
engineer  was  negligent  in  giving  one  signal, 
he  was  negllg^t  in  giving  the  other.  That 


both  signals  were  necessary  te  a  fact  about 
which  there  can  be  no  dispute.  Th^  were 
the  only  adequate  means  the  engineer  bad 
for  communicating  with  trainmen  and  others 
connected  with  the  operation  of  the  train, 
and  to  hold  that  he  had  to  refrain  from  us- 
ing them  because  of  his  duty  towards  travel- 
ers waiting  to  use  the  bridge  would  be  to 
place  that  duty  above  the  duty  to  properly 
operate  and  protect  his  train  and  to  prevent 
It  from  coming  into  collision  with  other 
trains.  The  law  in  this  stete  gives  superior- 
ity to  the  latter  duty.  Where  a  railroad 
crosses  or  runs  parallel  to  a  public  road  or 
street,  the  trainmen  owe  no  duty  of  refrain- 
ing from  making  usual  and  necessary  noises 
incident  to  the  proper  and  safe  operation  of 
a  train  but  to  be  within  the  bounds  of  rea- 
sonable care,  which  is  the  test  of  duty,  must 
not  operate  It  in  an  unusual  or  Onnecessary 
way  and  thereby  endanger  the  safety  of  trar- 
elera  on  the  highway.  Brown  v.  Railway, 
89  Mo.  AppL  192;  Feeney  v.  Railroad,  123 
Mo.  App.  420,  99  S.  W.  477 ;  Phelan  v.  Pav- 
ing Co.,  227  Mo.  toe.  dt  70S,  127  &  W.  818^ 
137  Am.  St  Rep.  S82.  The  controlling  ques- 
tion, therefore^  in  every  case  of  this  charac- 
ter Is  whether  the  injury  was  caused  by  an 
unusual  or  unnecessary  manipulation  of  the 
train,  and  the  burden  is  on  the  plaintiff  to 
show  by  proof  that  the  Injurious  act  was  un- 
usual or  unnecessary.  As  la  well  said  1^ 
the  Supreme  Court  of  Poinsylvania  in  Far- 
ley V.  Harris.  186  Pa.  loc.  dt  442,  40  AO. 
798:  "An  act  in  Itself  lawful,  and  which 
may  have  been  prompted  by  the  exercise  at 
care,  yet  which  inddentally  results  In  injury 
to  another,  does  not  JustiCr  an  inference  of 
negligence^  To  hold  otherwise  wonld  cast 
on  every  steam  railroad  and  factwy  the 
burdm  of  proving  in  every  case^  ^ere  a 
horse  wu  startled  a  steam  ^rtiistle,  that 
the  use  of  it  at  that  particular  Jnncture  was 
not  negligent  but  for  a  proper  purpose ;  thus 
in  effect  raising  a  presnmptloa  of  negligence 
against  a  defttidant  from  the  mere  use  ot 
an  entirely  lawful  appliance.  Concede,  as 
we  do  concede^  In  all  its  force,  the  i^lndple 
that  an  act  In  itself  lawful  may  be  n^llgent- 
ly  performed,  neverOieless,  if  n^Ugoit  per- 
formance be  averred.  It  must  be  proved.  It 
will  not  be  presumed  from  the  mere  fact  of 
injury  to  another.**  In  that  case  It  was  held 
that  it  is  not  negUgenoe  per  se  for  the  whis- 
tle <rf  a  nmnlng  locomotive  to  be  sounded 
under  a  highway  bridge. 

In  Brown  r.  Railway,  supra,  we  observed 
by  way  of  niustratian  that  engineers  should 
not  sound  the  whistle  "when  passing  under 
a  bridge  where  horses  and  vehldes  are  like- 
ly to  be  passing  over  at  any  tlme^ ;  and  the 
Supreme  Court  of  Tennessee  expressed  the 
same  view  in  Mitchell  t.  Railroad,  100  Tean. 
329.  832,  45  S.  W.  837,  888  (40  I*.  B.  A.  426), 
In  a  case  where  the  whistle  of  a  running 
train  was  sounded  under  a  bridge  and  fr^t- 
ened  a  team  that  was  being  ddvoi  across. 
We  quote  from  the  opinion :  "Ordinarily  the 
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use  of  a  wtilstle  Is  of  machinery  and  appli- 
ance necessary  for  many  practical  porpos- 
«s,  and  where  used  under  ordinary  dream- 
stances,  no  inference  of  negllgoice  could  be 
drawn,  but  It  la  obvious  tbat  a  blowing  un- 
der a  bridge  is,  in  the  absence  of  some  spe- 
cial necessity  tberefor,  an  unnatural  and 
reckless  acf,  liable  to  cause  great  damage^ 
and  tbe  drcnmstances  and  surroundings  call, 
therefore,  for  proof  of  its  necessity  when  the 
act  occasions  the  damage  to  be  anticipated. 
Tbe  proof  of  such  a  blowing  under  such  cir- 
cumstances  Is  sufficient  to  authorize  the  pre- 
Bomptton  of  negllgenoe.  The  onus  Is  shifted, 
to  explain  and  Jostify  or  excuse  it,  upon  him 
who  does  It  This  burden  may  be  success- 
folly  carried,  but  it  cannot  be  avoided  1^ 
demurrer  to  pUintUTs  evidence  establiihlng 
tbe  act" 

In  ^ect  the  rule  announced  In  these  two 
cases  Is  that  an  Inferoice  of  negligence  may 
be  indulged  by  tbe  triers  of  fact  from  the  act 
of  an  oiglneer  of  a  running  train  in  sur- 
prising teams  crossing  an  overhead  bridge 
with  terrifying  blasts  from  the  locomotive 
whistle  emitted  under  the  bridge.  On  the 
face  of  it  such  an  act  ordinarily  would  seem 
to  be  unnecessary  and  to  denote  a  disregard 
for  the  rights  of  others,  though  there  might 
be  some  sudden  emergency,  snch  as  the  dis- 
covery of  animals  on  the  tra<dc,  that  would 
make  its  performance  Imperative  in  which 
ev^t  it  could  not  be  regarded  as  lutgUgence 
under  our  ruling  in  the  Brown  Case.  How- 
ever this  may  be,  the  presokt  case  does  not 
fall  within  the  scope  of  that  rule,  and  there 
is  nothing  in  its  facts  from  whl<di  an  Info- 
^ce  of  n^l^ence  may  be  Indulged.  This 
tieavy  freight  train  had  been  stationary  for 
more  than  ten  minutes.  There  was  no  one 
<Hi  tha  bridge^  nor  had  Uia  engtnear  any  xea- 
•on  to  anticipate  that  any  one  would  be  sur- 
prlnd  tlwre  Igr  the  Mowing  of  a  signal 
whidi  was  necessary  to  be  given.  To  say 
that  the  wiglneer  might  not  use  the  whlaUe, 
the  only  means  available^  to  send  out  and 
call  back  the  rear  brakeman  without  being 
guilty  of  negllgenos  would  be  to  dmy  the  ex- 
istence of  Ufl  duty  to  iHNverly  protect  his 
train  and  any  oOier  that  aili^t  be  following 
tt  The  Injury  of  Fonttna  Ik  diown  omclu- 
■tvely  to  ban  been  caused  by  one  of  the 
ordinary  risks  of  a  proper  operation  of  a 
train  ov«r  a  road  croaslng,  which  be  should 
have  anticipated  and  might  have  avoided. 

It  la  not  necessary  to  decide  whether  or 
not  the  petltltni  would  be  sufficient  to  sup- 
port a  vfiffdlct  The  evldoice  shom  plaintiff 
has  no  case^  and  Oie  learned  trial  Jndge 
would  not  have  erred  had  he  sustained  the 
demurrer  to  the  evidence.  With  the  case  In 
mch  posture,  the  wrors  assigned  by  plaln- 
tUt  are  immaterial,  as  is  alao  Uie  point  made 
by  connsd  tor  defendant  ag^Uist  tbe  order 
lavivlng  the  canae. 

The  Judgment  la  affirmed.  All  ooncar. 
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PBICE  V.  CITY  OP  MABTVILLIB. 
(Kansas  City  Goart  of  Appeals.  Missouri. 
October  Term,  1913.) 

1.  Plbadino  (S  428*)— Objxotxonb  —  Objko- 
noN  TO  Evidence. 

An  objection  to  a  petitlon,  first  made  at 
the  trial  by  objectiDg  to  the  admlBsion  of  evi- 
dence because  the  petition  falls  to  state  a  cause 
of  action,  can  prevail  only  in  case  tbe  petition, 
conBtrued  with  every  reasonable  intendmeot  In 
Its  favor  which  the  allegations  will  Justify, 
wholly  fails  to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleadios. 
Cent  Dig.  SI  1433-1436;  DecTbig.  |  428.*] 

2.  MunzciFAL  CoBPoaAnoNS  (I  768*)— Dxrao- 
TivE  Stbkets— SinawAiAa— jnatuib  or  De- 

CitieB  are  not  required  to  make  their  side- 
walks level  and  without  Incline  or  grade  regard- 
less of  the  topography ;  and,  where  a  sidewalk 
is  not  negligently  constructed,  nor  allowed  to 
become  unsafe  or  dangerous,  an  injury  caused 
by  mere  slant  in  the  walk  Is  not  actionable^ 

[Ed.  Note.— For  othw  cases,  see  Municipal 
Corporations.  Cent.  IHg:  i|l622,  1624,  16&; 
Dec.  Dig.  8  768.*] 

3.  MnnoiPAL  CoBPoaATions  (|  768*)  — 
SiBERS— Defects— 8TEP-0rr. 

A  city  Is  not  liable  for  a  step-off  In  a  side- 
walk rendered  necessary  in  the  construction  of 
the  walk,  and  which  is  maintained  in  a  reason- 
ably and  ordinarily  safe  condition;  the  plan  of 
construction  not  bdng  manifwdy  unsafe. 

[E>3.  Note.— For  other  ■  cases,  see  Municipal 
Corporations.  C<iQt  Dig.  1624,  lOSi 

Dec  Dig.  iprM:*]  "-^  ™^ 

4.  MuNiciFAX.  CoBPoaATXOira  (|  788*)— Snn- 
WALKB — Defects. 

Where  plaintiff  was  Injured  by  stepping  <m 
a  low  place  In  a  sidewalk  at  night,  which  was 
the  result  of  a  defect  In  the  walk,  and  not  a 
mere  step-off,  resulting  from  the  plan  of  con- 
struction mane  neceasair  by  surrounding  topo- 
graphical conditions,  and  the  dty  had  notice  of 
the  defect,  but  had  tailed  to  r^^alr  the  same, 
the  city  was  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1622,  1624,  1^ ; 
Dec  Dig.  §768.*] 

6.  Municipal  CoapoaATiona  Q  816*)— Vabi- 

AKCE— ISSCKS  AHD  PSOOF. 

Where,  In  an  action  for  injuries  to  plaintiff 
on  a  defective  sidewalk,  the  petition  alleged  a 
defect  in  the  walk  and  a  fall  thereon,  evidence 
fceld  not  to  constitute  a  variance  as  showing 
that  plaintiff  walked  Into  a  ditch  Instead  of  into 
a  low  place  la  the  walk. 

[Ed.  Note. — For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  It  1711-1710,  1718, 
172^^1723  rOec.  Dig.  f  8ie.*l 

6.  MUHICIPAL  CORPOKATIONS  {%  S21*)— DETEO- 
Tiva  SlDEWALKe— Nequgbiiob  —  QnXSTXOlt 
VOB  JUhT. 

In  an  action  for  injuries  to  plaintiff  hf 

stepping  off  of  a  low  place  on  the  center  stone 
of  a  flag  walk,  whether  the  city  was  negligent 
in  permitting  such  defect  to  remain  A«Id  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Huntetpal 
Corporations,  Cent  Dig.  H  174B-1757;  Dec 
Dig.  {  821.*] 

7.  Trial  (8  260*)— Rbqukst  to  CHAnaB— In- 
STBUonons  Given. 

Where  the  court  in  four  Instmctions  charg- 
ed that  plalntifl  could  recovej^  only  In  case  she 
exercised  the  care  and  caution  that  an  ordinarily 

Srudent  person  would  exercise  under  like  con* 
itions  and  circumstances,  and  could  not  re* 
cover  if  she  walked  over  the  crossing  in  a  negll- 
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gent  manner.  It  waa  not  error  to  refuse  a  re- 
quest to  charge,  declaring  tbe  care  required  of 
a  person  in  walking  over  auch  walk. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diff.  II  6S1-669;  De&  Dig.  |  260.*] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty; Wm.  a  ElUson,  Jiulg& 

Action  by  Laura  Pxlee  agalnttt  the  Olty  of 
Maryville.  Judgmeat  for  plaintiff,  and  de- 
fendant appeals.  AflDrmed. 

W.  E.  Wiles  of  Cherokee,  Okl.,  for  appel- 
lant Cook,  Cummins  &  Dawson,  of  Mary- 
viUe,  for  respondent 

TRIMBLE,  3.  An  action  flor  damages 
from  a  fall  caused  by  an  alleged  defect  In  a 
street  crossing.  The  petition  charges  that 
the  walk  or  crossing  at  tbe  point  in  question, 
was  in  an  unsafe  and  dangerous  condition  in 
that  the  earth  under  said  crossing  or  walk 
at  said  point  had  washed  away,  allowing  the 
walk  to  sink  so  as  to  leave  a  depression  or 
sunken  place  which  would  cause  persons 
stepping  Into  same  to  fftll  and  Injure  them* 
selves:  that  this  condition  had  existed  for 
such  a  length  of  time  prior  to  the  injury  that 
the  city  knew  of  It,  or,  by  the  exew^  of 
ordinary  care  might  have  discovered  It,  and 
by  ordinary  diligence  might  have  repaired 
said  walk  before  plaintiff  got  hurt,  and  that 
the  city  was  negligent  In  permitting  the  walk 
to  remain  In  such  condition;  that  plaintifF, 
while  walking  on  said  walk  after  dark,  and 
using  due  care,  stepped  Into  said  sunken 
place,  and  was  thrown  down  and  thereby  in- 
jured. The  answer  was  a  general  denial  and 
a  plea  of  contributory  negligence. 

It  is  admitted  that  plaintiff  was  seriously 
injured  as  a  result  of  her  fall;  that  the 
walk  or  crossing  had  been  In  a  more  or  less 
defective  condition  for  a  long  time  prior  to 
the  injury,  and  the  dty  treasurer  had  noti- 
fied the  mayor  of  sat^ .  condition  about  a 
week  or  10  days  before  plaintiff  feU.  There 
are  but  two  questions  of  fact  left  In  dispute, 
to  wit:  Was  the  walk  reasonably  safe  for 
travel ;  and  was  plaintiff  In  the  exercise  of 
due  care? 

The  walk  extended  north  across  an  east 
and  west  street,  and  lay  on  the  west  side  of 
the  intersection  of  this  street  with  another 
running  north  and  south.  Along  the  south 
side  of  tbls  intersection,  and  running  east 
and  west,  a  12-ipcb  drain  tUe  bad  been  laid 
three  feet  under  ground.  It  extended  west 
to  tbe  west  line  of  the  north  and  south  cross- 
ing walk  in  question.  The  ditch  in  which 
the  drain  tile  lay  was  filled,  and  the  tile  of 
course  covered,  but,  from  the  west  edge  of 
the  walk  on  west,  the  ditch  was  open.  Tbe 
walk  was  made  of  brick  where  it  crossed  the 
central  or  wagon  traveled  portion  of  the 
street,  but  from  thence  south  across  the  park- 
ing of  the  street)  and  over  this  drain  tile,  a 
distance  of  about  IS  feet,  to  the  sidewalk  run- 
ning east  and  west,  the  crossing  walk  was 
made  of  flagstones.   These  were  about  four 


feet  long  and  two  feet  wide,  and  were  laid 
lengthwise  east  and  west,  making  the  wallc 
four  feet  wide.  Two  of  these  fiagstones  lay 
over  this  filled  ditch,  one  of  them  directly  over 
the  drain  tile.  The  west  end  of  the  tile  was 
under  them,  or  stopped  fiush  with  the  west 
end  of  said  stones.  Thus  there  was  an  open 
unprotected  ditch  three  feet  deep  extending 
west  from  tbe  west  edge  of  said  walk,  or 
crossing  over  this  drain  tile.  The  space  over 
the  tUe  and  underneath  tbe  stones  had  been 
filled  with  rock,  sand,  and  gravd,  to  the 
depth  required  to  maintain  the  flagstones 
over  the  drain  tile  in  proper  place.  A  12- 
Inch  board  had  been  set  up  edgewise  at  tbe 
west  end  of  and  fiush  with  the  edge  and  sur- 
face of  said  flagstones  to  hold  this  fllllng  ma- 
terial under  the  stones  in  proper  place.  A 
long  time  prior  to  plaintiffs  fall  the  filling 
under  the  two  fiagstones  bad  washed  out,  and 
this  caused  the  two  stones  to  settle  down  at 
their  west  end.  This  left  a  suiltlen  step-off 
or  d^ression  in  the  walk,  the  depth  of  whicb 
was  disputed.  But,  as  there  was  evidence 
from  wlilch  the  jury  could  find  that  It  was 
from  six  to  eight  inches  in  depth,  and,  as  tbe 
verdict  Was  for  plaintiff,  we  must  accept  the 
depth  of  tbe  step-off  as  bMng  six  or  eight 
inches,  and  tbe  walk  as  dangerous  and  un* 
safe. 

On  a  November  night,  after  dark,  the 
plaintiff,  in  going  to  call  on  a  friend,  was 
walking  south  on  tbe  walk  in  question,  when 
her  right  foot  stepped  into  what  she  termed 
"some  low  place,"  causing  her  to  lose  her 
balance  and  fall  Into  the  ditch.  She  testi- 
fied that  she  was  on  the  walk  over  tbe  tiling 
at  the  time  she  stepped  into  tbe  depression, 
and  that  she  did  not  fall  flice  foremost  Into 
the  ditch,  but  lengthwise  thereof.  She  waa 
not  acquainted  with  the  crossing,  not  having 
occasion  to  travel  it;  she  had  bem  down  In 
that  locality  about  a  month  before  that  In 
the  daytime,  but  did  not  know  that  she  cross- 
ed on  that  walk,  and  at  any  rate  did.  not 
know  at  its  condition.  The  board  located  at 
tbe  west  edge  of  the  walk  eztaided  above  the 
flagstones,  and  on  cross-examination,  when 
asked  If  she  struck  said  board  when  she  fell 
into  the  ditch,  she  said  she  did  not  know,  as 
it  happened  so  qulidEly. 

[1]  Tbe  objection  is  made  that  the  petition 
fails  to  state  a  cause  of  action.  No  demurrer 
was  filed,  nor  motion  to  have  the  petltlOB 
made  more  definite  and  certain.  The  objec- 
tion was  merely  to  tbe  Introduction  of  any 
evidence  under  tbe  petition  because  It  failed 
to  state  a  cause  of  action.  An  objection 
made  in  this  manner  Is  not  effective  against 
a  petition  which  states  a  cause  of  action, 
however  defectively.  Such  an  objection  can 
prevail  only  when  tbe  petition  wholly  falls 
to  B(.ate  any  cause  of  action.  Against  such 
an  objection  every  reasonable  Intendment 
which  the  all^ations  of  tbe  petition  will  jus- 
tify must  be  made  in  favor  of  the  petition. 
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Smltb  T.  Wabash  Railroad  Co:.  129  Mo.  App. 
413,  loc  dt  422,  107  8.  W.  22;  State  ex  reL 
Delaney,  122  Uo.  App.  239,  loc.  dt  243.  99 
&  W.  1. 

[2-4]  The  point  Is  made,  however,  that  the 
petition  wholly  failed  to  state  any  cause  of 
action  because  "a  mere  sinking  down  of  the 
crossing  or  uneTenness  In  it  does  not  consti- 
tute an  actionable  defect."  The  cases  cited 
do  not  sustain  such  a  broad  proposition.  It 
Is  true  dtles  are  not  required  to  make  their 
sidewalks  level,  and  without  IncUhe  or  grade, 
regardless  of  the  topography.  And  where  a 
sidewalk  Is  not  negligently  constructed,  nor 
allowed  to  become  unsafe  or  dangerous,  an 
Injury  caused  by  a  mere  »lant  in  the  walk 
is  not  actionable.  Neither  is  a  dty  liable  for 
a  step-off  rendered  necessary  in  the  con- 
struction of  a  walk,  and  which  Is  maintained 
in  a  reasonably  and  ordinarily  safe  condi- 
tion, and  the  plan  of  construction  Is  not  man- 
ifestly unsafe.  But  the  defect  complained  of 
liere  is  not  a  step-off  resulting  from  the  plan 
of  construction  and  made  necessary  by  the 
surrounding  conditions  or  topography,  nor 
was  it  a  mere  slant  In  the  walk,  as  was  the 
fkct  in  the  cases  dted  In  support  of  the 
proposition  contended  for.  Nor  was  It  a  | 
mere  rounded  depression  so  slight  as  not  to  | 
suggest  to  the  mind  of  an  ordinarily  prudent 
and  careful  man  that  It  was  dangerous,  as  | 
was  the  case  In  Hamilton  r.  Buffalo,  173  N. ! 
y.  72,  66  N.  E.  944.  In  said  case,  also,  the ; 
fall  occurred  in  the  daytime,  and  the  person  \ 
falling  knew  of  the  depression  but  it  was  not ! 
snffldent  to  cause  him  to  think  of  it  as  dan- 
gerous. In  the  case  at  bar,  the  fall  occurred 
at  night,  the  plaintiff  did  not  know  of  the 
*^ow  place"  or  st^M>ff,  and  it  was  of  such 
extent  and  character  as  to  cause  tiie  treas- 
urer of  said  dty  to  report  its  existence  to 
the  mayor.  And  other  persons  In  the  vicinity 
had  avoided  crossing  on  the  walk  because  of 
its  condition. 

[I,  I]  It  is  next  urged  Gat  the  demurrer  to 
plaintiff's  evidence'  should  have  been  sustain- 
ed because  there  was  a  fatal  variance  be- 
tween the  allegations  of  the  petition  and  the 
proof.  This  is  on  tiie  theory  Oat  the  peti- 
tion alleged  a  defect  in  the  walk  and  a  fall 
thereon,  while  the  evidence  shows  that  plaln- 
tllt  did  not  tall  by  reason  of  Bteppli«  bato  a 
defect  in  the  walk,  but  that  she  feU  because 
die  carelessly  walked  into  Qie  ditch.  A 
careful  examination  at  the  evidence  In  plaln- 
tlfPs  behalf  discloses  that  she  was  not  only 
on  the  walk,  bat  that  she  stepped  into  a  "low 
place"  on  the  walk  Just  over  the  drain  tile 
and  opposite  the  end  of  the  open  ditch.  And 
while  Bome  of  the  witnesses  say  the  depres- 
sion was  "not  more  than  an  inch  or  two," 
tbtir  evidence  ^doees  that  what  they  really 
testifled  to  was  that  the  rock  over  the  drain 
tUe  had  sank  down  at  ihe  west  end  some 
Ox  or  elsht  ioehes,  and  that  the  middle  rock 
bad  sunk  down  until  there  was  a  drop  of 
two  Indies  at  the  edges  t2iereof;  ttiat 


that  the  middle  rock  over  the  drain  tile  had 
sunk  two  inches  lower  than  the  flagstones  on 
either  side  of  the  center  stone.  Dnder  these 
drcumstances,  and  in  view  of  the  Jury's  ver- 
dict, we  cannot  say  that,  as  matter  of  law, 
the  defect  in  the  walk  was  not  an  actionable 
one,  nor  can  it  be  said  that  there  was  a 
variance  In  the  proof,  or  that  the  evidence 
conclusively  shows  that  plaintiff  merely 
walked  into  the  ditch  instead  of  falling  from 
the  walk  into  the  ditdi  as  a  result  of  step- 
ping into  the  depression.  A  sfep-off  of  only 
two  inches  at  the  center  rock  In  this  particu- 
lar place,  and  under  the  surroundings  shown 
herein,  would  be  auffldent  to  cause  one  walk- 
ing in  the  dark,  and  not  expecting  It,  to 
lose  his  balance  and  falL  At  least  it  would 
be  sufficient  to  require  the  question  of  the 
reasonable  safety  of  the  walk  to  be  submit- 
ted to  a  Jury. 

[7]  Complaint  is  made  of  the  refusal  of  de- 
fendant's instruction  No.  5.  This  instruction 
bore  on  the  question  of  the  care  required  of 
plaintiff  in  walking  over  said  walk.  In  four 
given  instructions,  three  for  the  plaintiff  and 
one  for  the  defendant,  the  Jury  was  told  that 
plaintiff  could  recover  only  in  case  she  was 
In  the  exercise  of  the  care  and  caution  that 
an  ordinarily  prudent  person  would  exercise 
under  like  conditions  and  circumstances,  and 
that  she  could  not  recover  if  she  walked  over 
the  crossing  In  a  negligent  manner.  In- 
struction No.  G  could  therefore  have  been 
properly  refused  as  being  already  covered 
by  other  given  instmctions.  While  It  Is 
true  an  instruction  in  perhaps  similar 
terms  was  held  not  to  be  erroneous  in  Ryan 
V.  Kansas  City,  232  Mo.  471,  134  S.  W.  568. 
986,  and  the  court  refused  to  reverse  the 
case  because  it  was  given,  yet  this  Is  not  a 
holding  that  a  case  should  be  reversed  for 
failure  to  give  sudi  Instruction  when  the 
question  of  the  care  required  of  plaintiff  has 
been  fully  covered  by  other  instructions.  A 
dose  study  of  the  language  used  by  Graves, 
J.,  in  Qie  Ryan  Case  discloses  ttiat  what  Is 
really  dedded  Is  that  the  necessity  of  a 
dtlzen  to  nse  reasonable  diligence  to  discover 
defects  is  a  part  of  and  is  included  in  the 
ordinary  care  always  required,  and  not  that 
the  dtizen  must  travel  with  his  ey«  glued  to 
the  sidewaUc  in  order  to  discover  defects  not 
readily  nor  easily  discernible ;  hence,  as  the 
Instruction  covered  no  more  than  ordinary 
care,  it  was  not  error  to  give  it  And  as 
such  an  instruction  covors  no  more  than  the 
ordinary  care  required  of  persons  using  the 
streets.  It  Is  also  not  error  to  refuse  it  when 
other  instructions  have  been  given  covering 
that  point 

The  other  asidgnments  of  error  are  but 
amplificatltms  of  those  herdnbefore  am- 
sldered. 

The  case  was  properly  tried  and  we  are 
unable  to  find  any  substantial  reason  for  dis- 
turbing the  verdict.  The  Judgment  Is  there- 
fore affirmed.  All  concur. 
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BXGELSIOR  STOVE  HTO.  GO.  T. 
MILLION. 

(Kansu  City  Cotirt  of  Appeals.  UQwihitL 
D«e.  1.  1918.) 

1.  Sales  d  42S*)— WABunrr— Bbkach— Bsu- 

KDIB8. 

On  a  breach  of  warranty,  the  boyer  may 
keep  the  chattel  and  sue  for  dama^  and  re- 
cover the  difference  in  value  between  the  chattel 
as  warranted  and  its  actual  value  in  its  defcc- 
tire  condition,  or  he  may  within  a  reasonable 
time  reject  and  return  the  chattel  to  the  seller 
and  ine  for  the  full  amount  paid  on  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1207,  1208;  Dea  Dig.  |  425.*] 

2.  Sales  (8  428*)— WABBAHTy— Bbbaoh— Bur- 
xa's  Election. 

Where,  in  an  action  for  the  price  of  certain 
stores,  the  buyer  Meeted  to  keep  the  atores  and 
hare  reconrse  on  the  seller  for  damages  sustain- 
ed by  breach  of  warranty,  he  was  bound  to 
pay  the  contract  price,  and  was  entitled  to  set 
up  his  damages  by  way  of  counterclaim. 

lEi.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  IS  1214.-1223;  Dec  Dig.  |  428.*] 

8.  JufiTzcEB  or  THB  Pkaox  (|  174*)— SxT-On 

AUD  GOUNTXBCUni— iHCBBAdlD  OH  APPEAL. 

Under  Rev.  St  1909,  |  7586,  providing  that 
no  set-off  or  counterclaim  shall  be  pleaded  in 
the  appellate  court  that  was  not  pleaded  before 
the  justice  of  the  peace  before  whom  the  action 
was  Instituted,  defendant  cannot  amend  a  coun- 
terclaim before  a  justice  so  as  to  enlarge  the  de- 
mand on  appeal  to  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Justices  of 
ge^Peace,  Cent  Dig.  H  660-^;  Dec.  Dig.  t 

Appeal  from  Glrcait  Court,'  Bnctaanan 
County;  William  D.  Busk,  Judge. 

Action  by  the  BxcelBlor  Stove  Manafac- 
tarlng  Company  against  Mark  M.  Million. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Beyersed  and  remanded. 

Street  &  Rogers,  of  St  Joseph,  for  appel- 
lant A.  Bowers,  of  St  Joseph,  tor  respond- 
ent 

JOHNSON,  J.  In  July,  1912,  plaintiff,  a 
manufacturer  of  stoves  in  Quincy,  111.,  sued 
defendant  In  a  justice  court  upon  an  account 
for  stoves  delivered  in  March,  1908,  to  de- 
fradant,  who  at  that  time  was  a  retail  mer- 
chant in  Sheridan,  Mo.  The  total  value  of 
the  stores  as  shown  by  the  itemized  account 
attached  to  plaintiff's  statement  was  ¥245.* 
97,  and  the  suit  was  for  the  recovery  of  that 
amount  less  a  credit  of  $48.55,  paid  on  the 
account  June  19,  1909. 

Defendant  aiq)eared  in  answer  to  the  som- 
mons  and  filed  the  following  counterclaim: 
"The  defendant  for  his  counterclaim  and 
cause  of  action  against  said  plaintiff  al- 
leges and  says  that  said  plaintiff  sold  de- 
fendant sereral  cook  stoves  upon  a  warran- 
ty that  said  stoves  were  good  stoves  and 
would  give  good  satisfaction;  that  the  de- 
fendant relying  upon  said  warranty  gold 
one  of  said  stoves  to  Jesse  Grace ;  that  said 
stove  was  not  a  good  stove  and  did  not  give 
satls&ctlon,  and  after  said  Grace  bad  tried 
said  stove  and  It  failed,  defendant  notified 


said  company,  and  they  undertook  to  put 
said  stove  In  order  and  undertook  to  make 
It  do  good  work,  and  could  not;  that  said 
Grace  sued,  said  Million  in  the  justice  court 
at  Sheridan,  Mo.,  for  the  purchase  price  to 
wit,  f4S,  and  in  said  court  In  Sheridan, 
Mo.,  recovered  Judgment  for  said  pundiase 
price  for  $45  and  costs  $19.66,  all  of  which 
.defendant  paid;  that  defendant  paid  960 
for  attorney  fees  to  defend  said  suit;  that 
by  reason  of  plaintlfTs  breacdi  of  contract 
and  warranty  as  aforesaid  defendant  was 
damaged  In  loss  of ,  business  in  the  sum 
of  $200.  Wherefore  defendant  asks  judg- 
ment against  plaintiff  for  costs  paid,  |1A.- 
SO,  attorney  fees  paid,  960,  and  for  dam- 
ages, $200,  in  the  total  sum  of  9269.65  and 
costs." 

After  the  cause  was  appealed  to  the  cir- 
cuit court,  defendant,  over  the  objection  of 
plaintiff,  was  permitted,  to  ammd  his  coun- 
terclaim by  striking  out  the  Item  for  damages 
resulting  from  loss  of  business,  and  by  In- 
serting a  new  demand  for  $26,  the  amount 
defendant  had  paid  for  frel^t  and  dray- 
age  on  the  arrival  of  the  stoTea  at  Sheridan. 

At  the  trial  In  the  circuit  court,  counsel 
tOT  defendant  admitted  the  accoimt  and  as- 
sumed the  burden  of  proof.  Defendant  was 
the  only  witness  Introduced  by  either  party, 
and  his  testimony  discloses  the  following 
facts:  He  gave  an  oral  order  for  the  stoves 
to  a  traveling  salesman  of  plaintiff,  who 
warranted  that  they  would  be  well  made 
and  would  give  good  service.  A  similar 
printed,  warranty  was  placed  by  plaintiff  tn 
the  oven  of  each  stove  for  the  benefit  of  de- 
fendant's customers.  Defendant  paid  the 
freight  and  dray  age  on  the  stoves  and  placed 
them  on  sale  in  his  store,  but  did.  not  make 
a  sale  until  almost  a  year  later  when  he 
sold  one  to  Jesse  Grac^  a  fellow  townsman, 
who  paid  the  purchase  price  of  945.  The 
stove  did  not  giye  good  service,  and  Grace 
complained  to  defendant,  who,  in  torn,  com- 
plained to  plalntifl. 

This  stove,  in  common  with  the  others,  ap- 
peared to  be  in  good  condition  and  senloe- 
able,  but  "it  would  not  draw."  A  represen- 
tative of  plaintiff  visited  Sheridan  In  re- 
sponse  to  defendant's  complaint  and  at- 
tempted to  put  the  stove  in  serviceable  sbap^ 
but  without  success.  Grace  became  impor- 
tunate and  demanded  that  the  stove  be  taken 
back  and  his  money  refunded.  Defendant 
referred  the  demand  to  plaintlfTs  agent,  who 
instructed  him  to  refuse  to  rescind  the  sale, 
and  agreed  that  plaintiff  would  reimburse 
him  for  any  outlay  he  might  be  compelled  to 
make  In  defense  of  his  customer's  demand. 
Grace  sued  defendant  as  upon  a  rescinded 
sale,  and  recovered  a  judgment  for  the  pur- 
chase price  and  costs  In  the  sum  of  919.65. 
Defendant  paid  the  judgment  and  also  paid 
a  fee  of  $50  to  an  attorney  he  employed  to 
defend  the  suit  The  total  loss  he  sus- 
tained on  account  of  that  suit  was  909.56. 
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He  did  not  aafc  plaintiff  to  repay  him,  made 
no  complaint  that  the  other  Btoves  were  de- 
tective, and  did  not  offer  to  rescind  the  con- 
tract until  more  than  a  year  after  the  ter- 
mination of  the  Grace  stdt  Be  testified  on 
CTOB»«xaminatU>n:  "After  that  salt  was 
over,  I  never  heard  anything  from  them  for 
a  long  while;  they  did  not  take  It  op.  About 
a  year  after  I  sold  out  tbey  notified  a  cbnple 
of  attorneys,  Kelso  and  some  one  from  Grant 
City,  who  came  over  and  talked  to  me.  I 
told  them  I  woald  not  pay  it  and  told  them 
why.  *  •  •  Q.'  Now,  did  yon  tell  them 
that  tbedr  traTellng  man  had  agreed  to  pay 
costs  of  suit  or  anything  of  that  tdnd?  A. 
Well,  as  I  say,  in  writing  to  them  I  do  not 
know  whether  I  mentioned  what  he  eald  or 
not"  On  direct  examination  (referring  as 
we  nnderHtand  to  the  conversation  he  had 
with  the  attorney  plaintiff  employed  to  col- 
lect the  account),  defendant  said  "I  told  him 
there  was  his  stoves  now,  that  since  the 
company  had  refused  to  pay  this  bill  and 
would  not  stand  back  of  their  guaranty,  I 
did  not  want  them  and  absolutely  refused 
to  pay  them  a  nidceL'* 

At  the  reonest  of  defoidant  the  court  in- 
structed the  Jury  as  follows : 

**Ct)  It  yon  find  from  the  evidence  In  this 
case  that  the  plaintiff  sold  defendant  some 
cook  stores,  for  wbSiBUi  this  suit  is  brought, 
upon  a  contract  to  warrant  the  said  stoves 
to  give  satlsfaetlcHi  to  defendant's  trade; 
tbat  the  defendant  sold  one  of  said  stoves 
only;  that  said  stoves  were  all  alike  in  con- 
■troctlon,  end  were  worthless;  that  the  stove 
ao  sold  did  not  give  satisfaction,  by  reason 
tbawt  the  purchaser  sued  the  defendant, 
and  recovered  Judgment  against  him  for  the 
purchase  price  and  costs;  that  the  plaintiff 
knew  about  the  suit,  and  agreed  to  pay  all 
costs  and  Judgment  that  might  be  recovered 
against  the  defendant ;  and  that  In  said  salt 
said  purchaser  recovered  a  Judgment  against 
the  defendant  for  the  purchase  price  and  for 
costs  amounting  to  (3.9;  that  the  defendant 
paid  said  costs,  and  $50  for  attorney  fees  In 
said  case,  then  your  verdict  should  be  for 
the  defendant  for  the  amount  of  said  costs 
and  attorney  fees,  said  fees  not  to  exceed 
929,  and  also  for  such  further  sum,  If  any, 
as  you  may  find  that  the  defendant  paid  out 
for  freight  and  drayage  upon  said  stoves. 

"(2)  If  you  find  from  the  evidence  In  this 
case  that  plaintiff  sold  the  stoves  upon  a 
warranty  to  give  satisfaction  to  defendant's 
trade;  that  defendant  sold  only  one  of  the 
cook  stoves,  and  that  the  one  sold  did  not 
^ve  satisfaction  to  such  customer,  then  plain- 
tiff was  not  bound  to  take  any  of  said  stoves, 
and  that  the  plaintiff  cannot  recover  from 
the  defendant  on  said  contract  of  sale. 

"(S)  The  court  instructs  the  jury  that,  if 
yon  find  ftom  the  evidence  in  this  case  that 
idaiiUiff  sold  defendant  stoves  upon  a  war- 
ranty that  the  stoves  should  give  satisfaction 
to  defendant^i  customers ;  Out  the  defendant 


sold  only  one  of  said  stoves,  and  tibat  the 
same  did  not  give  satisfaction,  then  the  de- 
fendant  was  not  bound  by  bis  contract  to  talte 
any  of  said  stoves,  and  if  yon  find  that  the 
defendant  repudiated  such  contract,  and  ten- 
dered back  to  plaintiff  the  stoves,  then  your 
verdict  will  be  for  the  defendant  on  the  ac- 
count" 

Thus  Instructed,  the  Jury  returned  a  ver- 
dict for  defendant  on  the  account,  and  also 
for  defendant  on  the  counterclaim  in  the 
sum  of  969.56.  Aftwwards  defendant  filed  a 
remittitur  of  fSBS,  and  JufUcment  was  entered 
for  the  amount  of  the  verdict  leas  tbe  sum 
remitted.   Plaintiff  appealed. 

[1]  The  cause  pleaded  in  the  counterclaim 
filed  In  the  Justice  court  was  not  founded  on 
a  sale  rescinded  by  the  vendee  on  the  ground 
of  a  breadi  of  mrranty  by  the  vendor,  but 
was  for  the  recovery  of  the  damages  the  ven- 
dee sastalned  In  consequoice  of  a  breach  of 
an  express  warranty.  The  nde  is  tliat  where 
the  vendor  lias  been  guilty  of  a  breadi  of 
warranty  the  vendee  has  two  runedle^  vis.: 
He  may  take  and  keep  the  chattel  and  sue 
for  dama^  growing  out  of  the  breadi  of 
warranty,  In'which  case  he  may  recovw  the 
difference  in  value  between  the  chattel  as 
warranted  and  its  actual  value  in  Its  defec- 
tive condition ;  or  he  may,  vtthin  a  reason- 
able time,  reject  and  return  the  chattel  to 
the  vendor,  and  maintain  an  action  for  the 
recovery  of  the  full  amount  paid  on  the  pur^ 
chase  price.  Laumder  v.  Dolph,  146  Mo,  App. 
loc.  dt  84, 130  S.  W.  360,  and  cases  cited. 

[2]  Defendant  did  not  attempt  to  rescind 
the  contract  on  account  of  finding  a  defective 
stove  in  the  number  delivered  by  plaintiff, 
but  elected,  as  his  counterclaim  clearly  shows, 
to  keep  the  stoves,  and  have  recourse  on 
plaintiff  for  the  damages  he  sustained  from 
the  breach  of  warranty.  In  such  case  he  be- 
came bound  to  pay  plaintiff  the  contract  price 
of  the  stoves,  and  became  entitled  to  set  up 
his  damages  by  way  of  counterclaim.  Brown 
V.  Weldon.  27  Mo.  App.  251. 

[3]  In  the  counterclaim  he  filed  In  the  Jus- 
tice court,  he  restricted  his  damages  to  those 
resulting  to  him  from  the  defective  8t»ve  he 
sold  to  Grace,  asd  he  should  not  have  been 
allowed  to  enlarge  his  demand  by  amendment 
in  the  circuit  court,  and  certainly  should 
not  have  been  allowed  to  go  to  the  Jury  on 
the  issue  of  a  restdnded  contract  which  was 
repugnant  to  the  Issues  tendered  by  his  plead- 
ing and  evidence.  The  statute  reads  that  "no 
set-off  nor  counterclaim  shall  be  pleaded  In 
the  appellate  court  that  was  not  pleaded  be- 
fore the  Justlca"  Section  7686,  Rev.  St  1909. 
A  counterclaim  may  be  amended  in  the  cir- 
cuit court  hut  not  to  change  the  cause  of  ac- 
tion, nor  add  a  new  cause  to  that  originally 
pleaded.  Manifestly  defendant  would  have 
been  entitled  to  set  up  his  whole  damage  re- 
sulting from  the  alleged  breach,  but  he  chose 
to  iflead  only  a  tingle  Item,  and  must  be  held 
to  the  ground  of  his  own  selection. 
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Under  the  admission  of  defendant  tliat  the 
account  was  correct,  the  Jury  should  have 
been  Instructed  to  return  a  rerdlct  for  plain- 
tiff In  the  amount  of  the  account,  and  the 
only  issues  submitted  under  the  counterclaim 
afaoQld  have  been  those  relating  to  the  dam- 
ages, if  any,  defendant  sustained  on  aoconnt 
of  the  stove  sold  to  Grace. 

The  judgment  is  reversed  and  the  canse  le- 
manded.   All  concur. 


FIFE  T.  CHICAGO  ft  A.  R.  CO. 

(Kansas  City  Cuurt  of  Appeals.  MissourL 
Dec.  1,  1913.    Kchcarmg  Deoied, 
Dec.  12,  1913.) 

1,  Railboads  (S  804*)— CBoasiNQs— Obstbuo- 

TlOn — jSlATUTES. 

While  it  would  be  oegHgence  per  se  for 
trainmen  to  allow  a  crossing  to  be  blocked  a 
longer  time  than  that  specified  in  Laws  1911, 
p.  153,  forbidding  a  railroad  company  to  oc- 
copy  a  public  crossing  for  a  lonser  petiod  tban 
fivo  minntea,  yet  the  statute  allowed  trainmen 
a  reasonable  exercise  of  the  privilege  to  ob* 
struct  a  crossing  for  a  time  within  that  speci- 
fied aa  the  maximum  limit,  but  the  statute 
did  not  supersede  or  impair  the  common-law 
duty  of  train  operatives  to  exercise  reasonable 
care  at  public  road  crossings,  which  means 
care  commensurate  with  the  danger  peculiar  to 
a  given  crossing. 

[Ed.  Note.— For  oQier  cases,  see  Bailroads, 
Cent  Dig.  S  8M;  Dec.  Dig.  i  3(H.*] 

2.  BaILSOADS  ({  810*)— OBOSSINOft— Gabb  Bi- 

QUIKBD. 

The  degree  of  care  required  by  railroads 
at  public  crossings  depends  on  the  facta  and 
circumstancea  of  each  particular  caise,  and  the 
fact  that  a  statute  may  prescribe  certain  pre- 
cautions does  not  relieve  the  railroad  company 
from  adopting  others  which  may  be  dictated 
by  common  prudence  so  as  to  safeguard  the 
public  using  tbe  crossing. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  »  9S2-087;  D^Tbig.  i  Sia*] 

a  Railboadb  <i  304*)— CBOSSinSB— Obsibuo* 

TiON— Beasonablb  Cabb. 

A  freight  train,  having  gone  on  a  passing 
track  over  a  country  road  to  permit  the  pas- 
sage of  a  passenger  train,  was  cut  at  a  highway 
crossing,  and  remained  so  until  the  ofjeratives 
saw  the  approach  of  the  passenger  train  when 
the  crossing  was  closed  preparatory  to  moving 
the  train.  In  the  meantime,  plaintiff's  horse 
drawing  a  buftgy  in  which  was  an  mtoxicated 
and  unconscious  driver  passed  onto  the  main 
track,  and  being  unable  to  proceed  was  struck 
by  tbe  coming  passenger  train.  Held,  that  such 
facts  did  not  authorise  a  finding  of  Diligence 
on  tbe  part  of  the  railroad  employes  in  ctosing 
the  crossing. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  I  964 ;  Dec.  Dig.  f  804.*] 

4.  TaiAL    (J    234*)— IRSTBUOTIOBB— APPUOA- 
BII.1TT  TO  EVIOBNCE. 

Where,  in  an  action  for  killing  plaintiff's 
horse  at  a  railroad  crossing  by  its  being  struck 
by  a  ra'isenger  train,  it  was  proved  Siat  the 
statutory  crossing  aignala  were  given  by  the 
engineer  of  the  passenger  train,  tbe  court 
properly  charged  that  there  was  no  evidoice 
that  the  crossing  signals  were  not  given,  and 
restricted  tbe  jury's  omsideratioa  of  the  case 
to  evidentiary  issues. 

[Ed.  Note.— For  other  casee,  see  Trial,  Cent 
Dig.  II  634-K{8,  506;   Dec.  Dig.  |  234.*] 


5.  Baiiaoads  (I  316*)— CouNTBT  CBOSSinaa— 
Speed. 

It  is  not  negUgence  to  run  passenger  trains 
at  a  high  rate  of  speed  over  road  crossings  in 
the  country. 

[Ed.  Note.— For  other  cases,  see  BaUxoadi^ 
Cent  Dig.  H  1006-1008,  1011, 1012;  Dee.  Dig. 
I  316.*] 

6.  Tbial  (I  101*)  —  iNSTBuonoNs  —  BniaxCT 
TO  Obabob— Assumed  Facts. 

Where  plaintiff's  horse  at  the  time  he  was 
struck  and  killed  at  a  railroad  crossing  was 
being  driven  by  S.  to  whom  plaintiff  had  loaned 
him,  a  request  to  charge  that  if  the  property 
destroyed  bad  been  loaned  by  plaintiff  to  S. 
and  was  in  his  exclusive  control,  then  tbe  foct 
that  the  property  was  deatroyed  on  account 
of  the  joint  or  concurrent  negligence  would  not 
absolve  defendant  from  liabili^,  but  each  would 
be  jointly  and  spparately  liable,  was  properly 
refused  as  assuming  as  a  proved  fact  that  the 
damage  to  plaintiff  was  caused  by  negligence 
of  defendant  equally  concurrent  with  that  of 
plaintiff's  Bsrvant,  which  was  a  controverted 
issue  In  the  case. 

.  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di£.  H  420-431,  435;  Dee.  Dig.  |  101.*1 

Appeal  from  Circuit  COnrt,  Koward  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  Leon  F.  Fife  against  The  Chi- 
cago ft  Alton  Bailroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Sam  C.  Major,  of  Fayette,  and  J.  H.  Denny, 
of  Glasgow,  for  appellant  A.  W.  Walker,  ot 
Fayette,  and  Scarrltt,  Scarrltt,  Jones  ft  Mil- 
ler, of  Kansas  City,  for  respondent 

JOHNSON,  J.  A  passenger  train  operated 
by  defendant  collided  at  a  public  road 
crossing  in  Howard  county  with  a  horse  and 
buggy  owned  by  plalntlCf,  and  this  action  is 
to  recover  the  resultant  damages  on  the 
ground .  that  they  were  caused  by  negligence 
of  defendant  The  petition  alleges  "that  the 
tracks  of  defendant  consisting  of  main  track 
and  a  Bide  track,  are  laid  across  a  certain 
traveled  public  highway  in  said  county,  lead- 
ing ftom  tbe  city  of  Glasgow  to  the  town  of 
Armstrong  in  said  county,  near  defendant's 
station  at  Stelnmetz  station  on  said  railroad; 
the  tracks  at  said  crossing  being  on  tbe  same 
grade  as  said  highway;  that  on  the  18th  day 
of  August,  1911,  while  a  certain  horse  and 
bu^y  belonging  to  plaintiff  was  lawfully 
passing  along  and  upon  said  highway  at  tbe 
point  of  crossing  of  defendant's  (tracks  as 
aforesaid,  the  agents  and  servants  of  defend- 
ant managing  said  railroad  and  in  charge  of 
its  trains  thereon,  so  negligently,  carelessly, 
and  unskllifully  conducted  themselves  that  a 
certain  locomotive  and  train  of  cars  then 
and  there  in  charge  of  the  agents  and  servants 
of  defendant  were,  by  reason  of  the  negligence, 
unsklUfulness,  and  want  of  care  of  the  agents 
and  servants  of  defendant  with  great  force 
and  violence  driven  and  run  upon  and 
against  said  horse  and  buggy  of  plaintiff,  and 
plaintiff's  horse,  buggy,  and  harness,  of  tbe 
value  of  three  hundred  and  slxt7  dollara, 
were  thereby  wholly  destroyed." 

The  answer  interposes  a  general  denial  and 
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a  plea  that  nesUgence  of  the  agent  of  plain- 
tiff In  charge  of  the  horse  and  vehicle  con- 
trlbnted  to  the  injury.  A  trial  of  the  Issaes 
In  the  drcnlt  court  resulted  In  a  Terdict  and 
Judgment  for  defendant   Plaintiff  appealed. 

The  facts  of  the  case  are  as  follows: 
Plaintiff,  a  farmer  living  about  two  and 
one-half  miles  north  of  the  crossing  In  qnes- 
tlon,  and  abont  twelve  miles  from  Fayette^ 
lent  a  horse  and  buggy  to  one  of  his  servants, 
a  young  man  named  Schafer,  who  desired 
to  spend  the  day  at  a  county  fair  being  held 
at  Fayette.  On  his  way  to  the  fair  Schafer 
stopped  at  an  intermediate  town  and  had  a 
tire  reset  at  his  own  expense,  but  did  this 
Toluntarily  and  not  at  the  request  of  plain- 
tiff.  Aside  from  this  Incident,  the  evidence 
shows  conclusiT^  that  the  use  of  the  prop- 
erty by  the.serrant  was  for  his  own  pleasure 
and  not  on  his  master's  basiness.  After 
■pending  the  day  and  the  first  half  of  the 
night  at  Fayette,  Schafer  started  to  return 
bome  with  two  companions  he  had  found  at 
the  fair  and  had  agreed  to  take  to  their 
homes  three  or  four  miles  east  of  plaintUTs 
farm.  All  three  being  intoxicated  fell  asleep 
In  the  buggy,  and  the  horse,  allowed  to  take 
his  course,  followed  the  nearest  road  home. 
Some  time  before  reaching  the  crossing 
Schafer  awoke,  discovered  that  the  horse  had 
left  the  road  to  the  homes  of  his  companions, 
decided  that  the  young  men  should  spend  the 
night  with  him,  and  then  relapsed  Into  slum- 
ber. The  next  time  he  regained  consdousness 
he  was  in  Glasgow,  one  of  his  companions 
was  dead,  and  the  other  aeverely  injured. 
It  appeara  that  the 'horse,  being  pointed 
homeward,  traveled  on,  keeping  in  the  road 
whliih  runs  north  and  south  until  he  reached 
the  CTOsstng  which  is  in  the  country  a  short 
distance  east  of  the  station  at  Steinmetz. 
The  railroad  which  runs  east  and  west  has 
two  tracks  at  this  place,  the  main  track  and 
the  passing  track,  which  is  six  feet  north. 
Just  east  of  the  crossing  the  tracks  curve 
towards  the  north.    A  westbound  freight 
train  had  been  standing  on  the  passing  track 
for  several  hours  before  the  injury,  but  had 
been  cut  in  two  at  the  crossing  to  allow 
the  tree  use  of  the  pubUe  road.  Its  crew  bad 
orders  to  follow  a  west-bound  passenger  train 
due  to  pass  Steinmetz  at  about  three  o'dock 
to  the  morning,  and  when  they  saw  from  the 
glare  cast  Iqr  Its  light  that  the  passenger 
train  was  coming,  they  dosed  the  gap  in 
tiieir  train  preparatory  to  following  It.  The 
movement,  of  course,  obstructed  the  crossing, 
and  when  the  ungulded'  horse  arrived  he 
found  Ua  further  progress  blocked  by  the 
freiglit  train.   !niere  Is  a  controversy  be- 
tween the  parties  over  the  length  of  time 
this  blockade  continued.  The  brakeman  who 
coupled  the  two  parts  of  the  train  states  that 
the  passenger  train  arrived  not  more  than 
two  or  three  minutes  after  the  crossing  was 
closed,  and  that  the  horse  and  buggy  were 
not  at  fbe  crossiiv  when  he  coupled  the  cars. 
On  the  oOiec  band,  witnesses  introdufied  by 


plaintiff,  who  examined  the  place  after  day- 
break, testified  to  finding  a  mnltltade  of  hoof 
prints  and  buggy  tracks  from  which  it  well 
might  be  inferred  that  the  horse  had  been 
at  the  crossing  a  long  time  and  had  restlvdy 
worked  his  way  over  towards  the  west  side. 
As  to  the  character  of  the  crossing  the  evi- 
dence shows  that  the  railroad  la  on  a  lower 
level  than  the  wagon  road  which  slopes  down 
to  the  crossing  on  each  side.  The  facts  are 
not  disputed  that  the  passenger  train  was 
late,  was  running  from  40  to  60  miles  i>er 
hour,  and  that  Its  engine  whistled  for  the 
station  and  again  for  the  crossing.  The  en- 
gine carried  a  powerful  electric  headlight, 
but  the  engineer  testified  that  on  account  of 
the  carve  he  could  not  see  the  crossing,  and 
did  not  become  aware  of  the  presence  of  the 
horse  (he  did  not  see  the  buggy)  until  the 
engine  was  not  over  00  feet  from  the  cross- 
ing. A  collision  was  unavoidable,  but,  fear- 
ing the  horse  might  be  thrown  back  under  his 
train  by  rebounding  from  the  trdght  train, 
he  immediately  applied  the  brakes  and 
stopped  the  train  in  a  space  of  about  600 
feet.  The  three  occupante  of  the  buggy  were 
found  between  the  main  and  passing  tracks 
30  or  35  feet  west  of  the  crossing.  The  body 
of  the  horse  was  also  between  the  two  tracks 
a  few  feet  west  of  the  bodies  of  the  men. 
The  wreckage  of  the  buggy  vras  scattered 
along  both  stdea  at  the  main  track.  It  vras 
a  starlit  summer  night,  too  dark,  the  en- 
gineer states,  for  him  to  see  ai^tblng  out  of 
the  narrow  path  x>f  the  electric  headlight 
which,  because  of  the  curr^  did  not  tondt 
the  crossing  until  the  engine  was  abont  60 
feet  from  It  Witnesses  Introduced  by  plain- 
tiff who  made  tests  afterwards  contradict 
this  statement^  and  say  that  the  curve  was 
not  so  sharp  vjA  that  the  crossing  came 
within  the  path  of  the  light  at  a  distance  of 
600  feet 

The  Instructions  given  at  the  request  of 
plaintiff  directed  a  verdict  for  him  on  the 
finding  that  his  property  was  destroyed  "by 
an  engine  and  train  of  cars  running  on  said 
main  track,  and  that  the  agents  and  servants 
of  defendant  In  charge  of  said  trains,  or 
either  of  them,  failed  to  exercise  that  degree 
of  care  for  the  safety  of  the  animals  or  prop- 
erty at  said  crossing,  which  persons  of  ordi- 
nary care  and  prudence  would  exercise  under 
like  circumstances,  and  that  In  direct  conse- 
quence of  such  neglect,  plaintUTs  said  proper- 
ty was  destroyed." 

The  court  refused  the  second  instruction 
asked  by  plaintiff,  which  is  as  follows:  "If 
the  Jury  find  from  the  evidence  that  the 
property  destroyed  had  been  loaned  by  plain- 
tiff to  Schafer,  and  was  in  the  exdusive  con- 
trol of  Schafer,  then  the  fact  that  the  proper- 
ty was  destroyed  on  account  of  the  joint  or 
concurrent  negligence  of  both  defendant  and 
Schafer  will  not  absolve  defendant  from  lia- 
bility, but  eadi  would  be  Jointly  and  b^- 
ratdy  liabla'* 
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On  betialf  of  defendant  the  court  gave  an 
Instnictlon  edmllar  to  that  designated  as  "D. 
1."  in  the  case  of  Schmltt  t.  Trans.  Co.,  115 
Mo.  App.  446,  which  the  St  Lonis  Court  of 
Appeals  approTed  as  "an  admirable  admoni- 
tory diarge  to  the  Jurors  about  the  spirit  in 
which  their  duties  should  be  performed,  and 
warning  them  to  permit  no  sympatt^  or 
prejudice  to  Influence  them."  We  share  this 
view  of  instructions  of  that  diaracter,  and 
do  not  agree  with  counsel  for  plalntlfF  that 
they  have  a  tendency  to  prejndlce  or  mislead 
the  Jury.  Other  instructions,  given  at  the  re- 
quest of  defendant,  against  which  objections 
are  urged  by  plaintiff,  told  the  Jury  (2)  "that 
defendant  had  a  right  to  couple  up  the 
freight  train  at  the  time  the  evidence  dis- 
closes It  did,  and  you  cannot  find  defendant 
guilty  of  any  negligence  In  this  respect  un- 
less you  further  find  from  the  greater  weight 
of  the  evidence  that  It  thereafter  blocked  the 
road  crosatng  for  a  period  of  five  minutes  or 
more  before  the  passenger  train  collided  with 
the  horse  and  buggy;  (3)  "that  there  is  no 
evidence  that  the  crossing  signals  were  not 
given;"  and  (4)  "that  defendant  bad  the 
right  to  run  the  passenger  train  at  the  rate 
of  speed  as  disclosed  by  the  evidence."  The 
court  refused  defendant's  instruction  with- 
drawing from  the  consideration  of  the  Jury 
the  issue  of  n^Ugence  under  the  "last 
chance"  rule. 

[1 , 2]  Plaintiff  complains  of  defendant's 
second  instruction  on  the  ground  that  It  er- 
roneously curtailed  the  duty  the  law  imposed 
on  the  operators  of  the  freight  train  to  exer- 
cise reasonable  care  to  avoid  injuring  per- 
sons and  animals  lawfully  on  the  public 
crossing.  In  1911  the  Legislature  enacted  a 
statute  (see  Laws  191],  p.  153)  forbidding  the 
occupation  of  a  public  crossing  by  a  railroad 
train  or  cars  for  a  longer  period  than  five 
minutes.  Under  this  statute, -It  would  be 
negligence  per  se  for  trainmen  to  allow  a 
crossing  to  be  blocked  a  longer  time,  and  it 
may  be  conceded,  on  the  other  band,  that  one 
of  the  purposes  of  the  statute  was  to  allow  to 
trainmen  the  reasonable  exercise  of  the 
privilege  to  obstruct  a  crossing  for  a  time 
within  that  specified  as  the  maximum  limit, 
and  that  no  negligence  could  be  predicated  of 
a  reasonable  exercise  of  such  lawful  right 
The  statute,  however,  was  not  Intended  to 
supersede  or  impair  the  common-law  duty  of 
the  operators  of  trains  to  exercise  reasonable 
care  at  public  road  crossings,  which  means 
care  commensurate  with  the  dangers  pecu- 
liar to  a  given  crossli^-  As  is  said  in  one 
case,  "Where  a  railroad  crosdng  Is  especially 
dangerous,  it  Is  Incumbent  on  the  company 
to  exercise  care  commensurate  with  the  dan- 
ger." Railroad  v.  Gardner,  140  Ky.  772,  131 
S.  W.  787.  In  another,  that  the  degree  of 
care  required  of  railroads  at  public  crossings 
depends  upon  the  facts  and  circumstances  of 
eadk  particular  case,  and  in  others  that  "the 
fact  that  a  atatate  may  prescribe  one  precau- 
tion will  not  ielleT«  Ote  railroad  company 


from  adopting  others,  which  may  be  dictated 
by  conmion  prudence  so  as  to  safeguard  the- 
public  using  the  crossing  otw  its  tra<^** 
White,  Personal  Injuries  on  Ballroads,  I  887^ 

p.  1297, 

If  the  facts  and  drcnmstances  in  the  in- 
stant case  would  Justify  a  reasonable  Infer- 
ence that  peculiar  danger  lurked  at  this 
crossing  which  should  have  been  known  to 
the  crew  of  the  freight  train,  and  that  the 
likelihood  of  sodt  danger,  being  enhanced  by 
any  but  the  shortest  possible  obstruction  of 
the  crossing,  should  have  been  anticipated, 
we  would  hold  that  the  court  erred  in  de- 
claring, as  a  matter  of  law,  that  the  crew- 
had  a  right  to  block  the  crossing  for  five 
minutes  or  for  any  oVber  time  than  would  be 
reasonable  In  view  of  all  tbe  droumBtanoee 
of  the  situation. 

[8]  But  on  the  hypothesis  that  the  obstruc- 
tion had  not  continued  five  minutes,  we  per- 
c^ve  nothing  in  the  facts  and  cdrcumstancee 
disclosed  to  support  an  inference  of  a  lack  of 
reasonable  care  on  the  part  of  the  crew  of 
the  freight  train.  This  was  an  ordinary 
country  road  crossing,  and  there  was  no  ap- 
parent reason  for  the  crew  to  refrain  from 
coupling  the  train  tc^ther  until  after  the 
passenger  train,  which  was  known  to  be  at 
hand,  had  passed.  It  would  be  unreasonable 
to  think  they  shonld  have  anticipated  the 
possibility  of  a  driverless  horse  straying  into 
a  place  of  danger  on  the  crossing  In  that 
brief  period.  It  may  be  true,  as  su^sted 
by  plaintiff,  that  when  the  horse  reached  the 
obstruction  he  was  in  a  trap,  but  the  con- 
trolling fact  Is  that  'he  reached  that  place 
through  the  n^Ugence  of  his  Intoxicated  and 
unconscious  driver  after  the  train  bad  been 
coupled,  and  under  circumstances  wtiich 
reasonable  care  on  the  part  of  the  trainmen 
would  not  have  anticipated.  They  were  en- 
titled, until  the  contrary  fact  appeared,  to 
Indulge  In  the  presumption  that  the  driver  of 
a  horse  and  vehicle  would  act  with  reason- 
able care  in  approaching  the  crossing  and 
would  not  fall  asleep  and  allow  his  horse  to 
stand  on  the  crossing  In  the  path  of  danger. 
Had  the  driver  been  in  possession  of  his 
seises,  the  crossing  signal  glvea  by  the  ap- 
proaching engine  would  have  given  him  am- 
ple opportunity  either  to  remain  in  or  drive 
to  a  place  of  safety.  The  horse  would  not 
and  could  not  have  become  entrapped  if  the 
driver  had  performed  his  duty.  Under  the 
facts  hypostatized  in  the  instruction  we  have 
no  hesitation  in  saying  as  a  matter  of  law 
that  def«idant  was  not  negligent  in  the  ooen- 
patlon  of  the  crossing,  and  it  was  not  error 
for  the  court  so  to  declare  to  the  Jury. 

[4]  Defendant's  third  Instruction  was  not 
prejudicial  to  any  right  of  plaintiff.  The 
fact  was  Indisputably  established  that  the 
statutory  crossing  signals  were  given  by  the 
engineer  of  the  passenger  train,  and  it  was 
not  error  to  restrict  the  Jury's  consideration 
of  the  case  to  evidentiary  iasnee. 

[I]  Nor  do  we  find  enw  la  dafmdant'a 
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fourth  InBtTDctton.  Tbe  arsoment  of  plain- 
tiff  against  dils  Inatractlon  Is  answered  In 
the  following  quotation  from  the  opinion  of 
lAmm,  in  McOee  r.  Railroad,  214  Mo.  loc. 
dt  Ml,  114  S.  W.  loc.  dt  3S:  "It  has  alwara 
been  held  by  this  court  that  In  the  country, 
between  stationa,  away  from  congested  popu- 
lations. It  is  not  negligence  for  passenger 
trains  to  nm  at  a  rapid  speed  over  road- 
crossinga.  If  this  long-established  and  well- 
known  interpretation  of  the  law  was  not 
satisfactory  to  the  Leglslatnre,  It  must  be 
cooclnslTely  presumed  that  It  would  bare 
taken  up  the  question  of  rapid  transit  under 
the  modem  demands  of  commerce  and  es- 
tablished a  leglslatlTe  rale  regnlatinc  train 
speed  at  country  crossings." 

[I]  There  ia  some  question  as  to  whethw 
the  court  did  refuse  to  give  the  second  in- 
stmction  asked  by  plaintiff,  but,  assuming 
that  it  was  refused,  the  ruling  was  propo-, 
since  the  instruction  assumes  as  a  proved 
fact  that  Uie  damage  to  plaintiff  was  caused 
by  negligence  of  defendant  concurring  with 
negligence  of  the  servant  of  plaintiff:  The 
existence  of  such  negUg^ice  was  contro- 
verted by  defendant  and  ia  shown  by  the 
evidence  to  be  a  question  about  which  there 
is  room  for  an  honest  and  reasonable  differ- 
ence of  opinion.  The  rule  always  has  been 
observed  In  this  state  that  the  court  cannot 
assume  in  Instrnctlona  to  the  Juiy  the  exlat- 
enoe  of  controverted  facts.  Ubtthews  r. 
Ballway,  26  Me.  App.  loc.  dt  89;  Dulaney  v. 
Sugar  Beaning  Co..  42  Mo^  App.  Ukx  dt  662; 
Dodd  T.  Oidseffe^  100  BI6.  Appu  8U.  78  8.  W. 
804. 

Hie  evidence  of  plaintiff  tends  to  accuse 
defendant  of  negligence  in  only  one  particu- 
lar, viz.,  that  the  engineer  saw,  or  should 
have  seen,  the  horse  and  buggy  on  the  track 
1b  time  to  have  avoided  the  collision  with 
the  ezerdse  of  reasonable  care.  There  Is  a 
s^ous  question  as  to  the  suffldency  of  the 
petition  to  tender  the  Issue  of  such  negli- 
gence, but  It  Is  not  necessary  to  discuss  that 
question  and  we  express  no  opinion  upon  It. 
A  careful  examination  of  the  whole  record 
discloses  no  error  prejudicial  to  plaintiff  at 
the  trial,  and  the  Judgment  will  bft  affirmed. 
It  la  00  ordered.  AU  concur. 


TBIPraNSBB  T.  OITT  OV  JBFFEBSOM. 

(Kansas  City  Court  of  AppealSL  Hlssonii 

Dee.  1.  1913.) 

1.  MuniczPAi,  GoapoBATioNB  (S  766*)  '— 
Stbeets— Defects— Plan  of  Constbcctiok. 
Where  an  injury  results  from  a  danger 
inherent  in  the  plan  adopted  b;  a  dty  for  tbe 
iniproTement  of  a  street,  it  is  not  liable,  but  if 
Ota  danger  has  arisen  from  negligent  constmc- 
tion  or  maintenance  of  the  plac^  it  will  be 
liable. 

[Ed.  Note.— other  cases,  ses  Uuaidpal 
Corporation^  Cent.  IMg.  H  1621,  1622;  Dec. 
Pig,  i  766.*? 

•vwothw 


2.  MCNXOIPAL     OOBPOUTZONS     (1     TO4*)  — 

SisnTB— ConnBuonoH— SawKB  Corsa. 

Where  plaintilt  was  Injured  by  the  move* 
ment  of  a  defective  sewer  cover  as  he  stepped 
on  It,  the  act  of  the  city  engineer  In  allowing 
hooks,  designed  to  hold  the  cover  In  position, 
to  be  so  placed  that  the  cover  mi^t  move  was 
in  opposition  to  tbe  general  plan  of  eonstruo- 
tion  adopted  by  the  dty  acting  In  its  govens- 
mental  capadty,  and  suOdent  Id  abow  aetton- 
able  negligence. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Corporations  Cent  Dig.  U  1636,  1637;  Dec 
Dig.  I  7BL*\ 

8.  MunoiPAL  CoBPounoifa  (|  791*)  — 
Stbeets  —  DEtECTs  —  Seweb  Oovxb  —  Dza- 
FLACEicBnT—NEGLiaBnoE— Notice. 

Where  tbe  displatnment  of  a  sewer  cover 
hy  which  a  pedestrian  was  injured  was  not 
the  result  of  an  accidental  or  wrongful  act  of 
another,  but  rather  the  natural  conseqnence  of 
the  dty*B  n^liffence  in  tbe  original  constructioa 
of  the  cover,  the  dty  was  charged  with  notice 
of  the  defect  from  the  beginning. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1647-1651;  Dee. 
Digri  701!^ 

Anneal  from  Clrcalt  Court,  Cole  County; 
J.  Q.  Slate,  Judge. 

Action  by  Ons  Trippensee  agalnat  the 
City  of  J^erson.    Judgment  for  plalntlfl, 

and  defendant  appeals.  Affirmed. 

James  H.  Lay  and  A.  T.  Dumm,  both  of 
Jefferson  City,  for  appellant  Irwin  &  Pe- 
ters, of  Jefferson  Gl^,  for  respondent 

JOBNSON,  J.  Plalntlfl  sned  defendant,  a 
dty  of  the  third  daas,  to  recover  damagea 
for  personal  injuries  be  sustained  from  fall- 
ing Into  a  sewer  inlet  In  one  of  tlie  public 
streets.  A  sheet  Iron  cover  for  the  inlet  be- 
came slightly  and  dangermuOy  but  not  notice- 
ably displaced  in  such  manner  that  wh«i 
plaintiff,  who  was  following  the  ordinary 
course  of  pedestrian  travel,  8tepi>ed  upon  it, 
the  cover  gave  way,  causii^  his  foot  and  leg 
to  slip  down  into  the  sewer  opening.  The 
petition  alleges  that  defendant  was  negligent 
in  the  construction,  emplacement  and 
maintenance  of  the  cover  In  a  position  where 
it  would  be  subjected  to  displacements  that 
would  make  it  unsafe  to  pedestrians. 

The  answer,  in  addition  to  a  general  de- 
nial, alleges  contributory  negligence,  and 
that  the  injury  of  plaintiff  was  due  to  a 
danger  inherent  in  a  general  plan  adopted 
by  the  dty  for  the  construction  of  such  in- 
lets and  their  covers. 

A  trial  In  the  drcuit  court  resulted  in  a 
verdict  and  Judgment  for  plalntlfl  in  the 
sum  of  two  thousand  dollars.  Defendant  ap- 
pealed, and  contends  that  the  court  erred 
In  refusing  Its  request  for  a  peremptory  in- 
struction. The  injury  occurred  January  23, 
1912,  at  the  northeast  comer  of  Broadway 
and  High  streets.  Plaintiff  and  a  companion 
walked  west  on  the  ddewalk  on  the  north 
side  of  High  street  until  they  came  to  the 
comer  Just  mentioned,  when  they  tumed 
south,  intending  to  cn»s  High  street  and 
walk  along  the  east  sidewalk  on  Broadway. 
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There  Is  evidence  tending  to  show  that  the 
sewer  opening  was  In  High  street  near  the 
corner,  and  in  the  war  ot  pedestrians.  It 
was  three  feet  long  by  two  feet  wide,  and 
was  constructed  of  cement  The  sheet  Iron 
cover  was  three  feet  long  and  two  feet  one 
Inch  wide.  The  end  which  came  to  the  top 
of  the  curbstone  was  provided  with  two 
Iron  straps  bent  down  at  the  ends  in  the 
form  of  hooks  which  were  placed  over  the 
Inside  of  the  curb  to  prevent  the  cover  from 
slipping  forward  or  falling  down  into  the 
opening.  The  other  end  of  the  cover  rested 
in  the  gutter  at  the  outer  edge  of  the  open- 
ing. There  Is  no  space  between  the  curb  and 
Bldewalk  as  a  general  rule  In  the  defendant 
city,  but  In  this  Instance  there  was  a  wash- 
ed-out place  Inside  the  curb  that  left  it  iso- 
lated, with  the  result  that  there  was  nothing 
to  prevent  tiie  cover  from  being  pushed 
backward  by  the  wheels  of  vehicles  passing 
over  its  outer  end,  since  the  hooks  were  left 
without  the  resistance  to  such  pressure 
usually  offered  by  the  sidewalk  between 
which  and  the  curb  they  were  designed  to 
be  inserted.  The  lack  of  tlds  back  wall 
also  had  the  effect  of  making  the  cover  more 
susc^itible  to  lateral  displacements  resulting 
from  Bide  collisions  with  the  wheels  of 
passing  vehicles.  There  is  evidence  tending 
to  show  that  the  cover  had  Iteea  slightly 
moved  both  backward  and  laterally,  with 
the  resnlt  that  one  comer  of  Its  outer  end 
was  in  the  air  over  Qie  concavity,  so  that 
the  cover  gave  way  at  that  Ada  under  the 
weight  of  plaintiff,  canslng  his  foot  and  leg 
to  slide  down  into  tJie  sewer  opening.  It 
appears  Uiat  covers  of  this  type  were  In  use 
at  some  other  inlets  in  the  city,  and  we  are 
willing  to  concede  (though  the  proof  of  the 
fact  Is  most  unsattsCactory  and  unconvincing) 
that  the  employment  of  such  covers  was  pur- 
suant to  a  general  plan  of  construction 
adop^  by  the  dty.  But  the  evidence  of 
plaintiff  strongly  tends  to  show  that  his  in- 
Jury  was  not  caused  by  a  defect  or  risk 
common  to  all  covers  of  this  tyi>e,  but  to  a 
defect  caused  by  tbe  negligent  manner  lu 
which  the  top  end  of  the  cover  was  attach* 
ed  to  the  curb — a  defect  peculiar  to  this 
particular  structure. 

[1]  The  rule  is  well  settled  in  this  state 
that  "If  an  Injury  results  from  a  danger  in- 
herent In  tbe  plan  adopted,  the  dty  Is  not 
liable,  but  If  the  danger  has  arisen  from 
negligent  construction  or  maintenance  of  the 
place,  It  Is  liable."  Gallagher  v.  Tipton,  133 
Mo.  App.  557,  113  S.  W.  674;  same  case, 
152  Mo.  App.  412,  133  S.  W.  135;  Hays  v. 
City,  159  Mo.  App.  431.  141  S.  W.  3;  Nel- 
son V.  Kansas  City,  170  Mo.  App.  546,  157  S. 
W.  04 ;  Ely  v.  SL  Louis,  181  Mo.  loc.  clt  729, 

81  s.  w.  lea 

[2]  The  act  of  the  engineer  In  allowing 
hooks  which  were  designed  and  Intended  to 
hold  the  cover  in  a  fixed  position  to  be  placed 


where  they  could  be  freely  moved  backward 
or  to  either  side  was  clearly  ministerial,  and 
was  in  opposition  to  the  obvious  pniposes 
of  the  general  plan  of  construction  adopted 
by  the  citj  while  acting  in  its  governmental 
capacity.  The  evidence  does  not  show,  nor 
does  the  defendant  contend  here  that  plain- 
tiff was  guilt?  In  law  of  contributory  negli- 
gence. The  court  did  not  err  in  overruling 
the  demurrer  to  the  evidence. 

[S]  Point  1b  made  that  the  court  erred  In 
refusing  to  Instruct  the  Jury  that  defendant 
was  entitled  to  actual  or  constructive  notice 
of  the  displacement  of  the  cover.  The  dls* 
placement  In  Issue  appears  from  the  evidrace 
of  plaintiff  to  have  been  not  the  result  of 
an  accidental  or  wrongful  act  of  another, 
but  the  natural  consequence  of  negligence 
"in  the  original  construction  by  the  dty, 
of  which  it  was  charged  with  notice  from 
the  beginning,  and  which  it  was  under  a 
continuing  duty  to  repair."  Barr  v.  City, 
105  Mo.  loc  dt  557,  16  S.  W.  48B,  The  evi- 
dence of  defendant  tends  to  show  that  the 
displacement  was  due  to  a  cause  inhering 
in  a  general  plan  of  construction.  If  plain- 
tiff is  right  (and  the  Jury  so  dedded),  defend- 
ant  had  notice  of  the  defect  from  Oie  b^^ 
ttlng.  Under  the  hypothecs  of  defmdanfs 
evidence,  notice  of  s  defect  due  to  a(Uierence 
to  a  general  plan  could  not  have  sored  to 
create  a  duty  on  the  part  of  the  dty  to  reme- 
dy audi  defect  So  it  appears  tliere  could 
be  no  proiwr  Issue  of  notice  In  this  case. 

The  objection  to  fbe  Instruction  cm  the 
measure  of  damages  Is  found  to  be  not  well 
taken.  Nor  do  we  find  evidentiary  support 
for  the  polat  of  excessive  verdict  The  case 
was  tried  without  prejudicial  error. 

Afllrmed.   All  concur. 


LIVINGSTON  T.  CITY  OP  ST.  JOSEPH 

et  aL 

(Kansas  City  Court  of  Appeals.  MissonrL 
Nov.  17,  1913.    Bebearing  Denied 
Dec.  12,  1913.) 

1.  MuniciPAL  CoBPOSATiONS  (|  772*)— Sim- 
WAiJKft— Injubies — Defenses. 

Where  a  city  allowed  a  hydrant  to  leak  bo 
that  the  water  ran  over  the  sidewalk  and  formed 
slush  with  newly  fallen  snow,  whidi  froxe  un- 
evenly and  caused  plaintiff  to  fall,  it  cannot 
escape  liability  on  tbe  ground  that  tbe  snow 
was  a  condition  caused  by  the  elementa  exlBt- 
ing  over  a  large  territory,  the  Injury  being 
caused  by  the  leak  of  the  water. 

[Ed.  Note. — For  other  cases,  see  Klunlclpal 
Corporations,  Cent  Dig.  {  1628;  Dec.  Dig.  | 
772.*] 

2.  AfPEAI.  AND  EKROB  (|  832*)— I  W VI TED  EB- 
BOB— IN8TB17CTIONB. 

Where  defendant  in  Its  own  requested 
charge  used  the  same  language  Ss  in  an  instroc- 
tion  fdven  for  plaintiff,  it  cannot  complain  of  er- 
rors in  BUch  laoguage. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8591-8^0;  Dec  Dig.  | 
882.*J 
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8.  MUNIOIPAI.  C!OKPOBATIONS  ({  821*)— Sim- 
WALEB— I  NJimKB—ACTIonS. 

Id  an  action  against  a  city  for  injartes  Buf- 
fered bT  a  fall  Qpon  niMTen  ice  on  the  aide- 
wmlk.  tne  question  of  tlie  citr'a  negligencs  in 
pennittins  water  to  nm  onto  the  sidewalk  from 
a  hydrant  forminc  slosh  with  the  snow  held 
for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dif.  H  1T40-17S7;  Dec. 
Dig.  I  «21.») 

4.  TBIAL  (I  139*}— QtTKSTIONS  FOB  JUBT. 

In  an  action  against  several  defendanta, 
where  the  evidence  wholly  tailed  to  show  the 
liability  of  some  of  thvm.  their  demurrer  to  the 
evidence  shonld  be  sustained. 

[Ed.  Note.— For  other  casest  see  TriaL  Gent 
Dix.  H  832.  883.  838-341,  366;  DecTbig.  | 
139.*] 

Appeal  tnm  Circalt  Court,  Bnduman 
Count7:  a  H.  Ifayor,  Jndfa 

AcOcm  by  Amna  UvUisstoii  agabut  the 
City  of  St  Jo8^  and  one  Jamea  and  wife. 
From  a  Judgment  for  pia^n^ff,  defendants 
appeal.  Afllrmed  as  to  the  dty  and  rarersed 
as  to  James  and  wife. 

Frank  B.  Fulkerson,  Ll  B.  Thompson,  and 
Herman  Hess,  all  of  St  Joseph,  tor  appel- 
lants. Oabbert  ft  Mitchell,  of  St  Joseph.  fOr 
respondent 


ELLISON,  J.  Plaintiff  received  peiwmal 
Injury  by  falling  on  one  of  the  sidewaljn  In 
St  Joseph,  in  front  of  property  owned  by 
that  city's  codefendants,  James  and  wife. 
She  obtained  Judgment  against  all  the  de- 
fendants, and  they  appeaL 

[t]  The  evidence  tended  to  show  that  plain- 
tiff fell  on  the  sidewalk  on  Fanum  street  be- 
tween Twelfth  and  Thirteenth  at  about  noon, 
on  the  8d  of  January,  1012,  and  that  ber  fall 
was  caused  by  loe  formed  from  a  combina- 
tion of  water  and  snow,  the  water  coming 
from  a  hydrant  on  Qie  ivendses  occupied  by 
James  and  wife.  Four  or  five  days  preced- 
ing her  tall,  a  three-inch  anow  had  fallen, 
and  on  the  morning  of  the  day  she  fell  one 
inch  more  was  added.  The  water  escaping 
from  the  hydrant  ran  off  the  adjoining  prem- 
ises onto  tba  sidewalk,  making  a  slush  at 
that  place  and  the  weather  being  cold  It 
fn»e  nneren^;  some  spots  being  from  two 
to  four  Inches  higher  than  others.  The  evi- 
dence tended  to  show  It  was  one  of  Uioee 
abmptty  hlHiBr  places  that  caused  plain- 
tiff to      and  tslL 

DeCendant  dty  likens  the  case  to  those 
where  the  fall  of  snow,  beHng  general  over 
the  and  freeilng  and  thawing  going  on, 
together  with  the  passing  of  pedestrians,  caus- 
ed foot  prints  to  be  made  in  Oie  slush,  which, 
when  frosoi,  would  make  a  rough  and  uneven 
Burflace.  But  those  are  cases  where  the  con- 
dition caused  by  the  elements  existed  over 


all  or  large  parts  of  the  dty.  a  condition 
which  the  dty  is  powerless  to  prevent  and 
necessarily  slow  to  remedy.  The  case  made 
by  plaintiff  is  not  of  that  kind.  Her  case  is 
not  where  melting  snow  flowed  and  ftroze 
on  the  walk  from  terraces  or  sloping  ground. 
Nor  did  she  fall  In  consequence  of  a  danger- 
ous condition  arising  from  the  elements  and 
which  extended  over  large  areas.  It  is  true 
that  falling  snow  and  freezing  weather  ap- 
pear as  facts  in  the  case,  but  the  controlling 
feature  condemning  the  dty  is  that  Jliere 
was  an  additional  cause — a  special  cause — 
confined  to  a  small  and  definite  place,  which 
was  in  the  power  of  the  dty  to  remove. 
That  was  the  flowing  hydrant  That  fact 
had  a  controlling  influence  in  bringing  about 
plaintiff's  misfortune.  The  distinction  to  be 
made  In  these  cases  is  fully  considered  by  the 
Supreme  Court  la  Reedy  v.  St  Louis  Brew- 
ing Assodatton,  161  Mo.  523,  61  S.  W.  850.  53 
L.  R.  A.  805.  approved  In  Vonkey  v.  St  Louis, 
219  Mo.  38,  117  S.  W.  733,  and  we  need  say 
no  more  than  to  refer  to  those  deddons. 
While  there  was  evidence  tending  to  show 
that  plaintiff  knew  of  the  conditions  of  the 
walk  at  the  place  she  fell,  yet  the  question  of 
due  care  on  her  part  in  these  drcnmstances, 
was  properly  submitted  to  the  Jury.  It  is 
not  a  case  which  would  have  Jtistlfled  the 
court  in  declaring  plaintiff  guilty  of  want  of 
care,  as  a  matter  of  law. 

[2]  Complaint  la  made  of  the  instruction 
for  plaintiff  using  the  term  unsafe  and  dan- 
gmns  in  describing  the  ddewalk  Instead  of 
Its  being  "reasonably  safe."  Whatever  In- 
accuracy or  error  there  is  In  this  was  cured 
by  defendant  dty  adopting  It  in  in8tractl6u> 
in  its  behalt 

[3]  There  was  evidence  sufficient  to  sub- 
mit to  the  Jnry  the  qoestton  of  the  dty'r 
knowledge  of  the  dangerous  place.  The  hy- 
drant was  shown  to  have  been  running  wa- 
ter across  the  walk  for  a  conddeiable  period 
of  time.  The  season  was  winter,  and  the 
dty  authorities  must  have  known  the  danger 
of  allowing  wat^,  whidi  could  have  been 
stopped  with  sUght  effort,  to  flow  across  a 
walk,  eqpedally  ^er  a  snow  had  fallen  and 
laid  upon  the  walk  for  fonr  or  Ave  days. 

[4]  We  are.  however,  of  the  o^nion  that 
there  was  no  evidence  to  support  the  allega- 
tion of  the  petition  a^  to  the  dtfiendants 
James  and  wife.  The  hydrant  was  one 
which  was  opened  by  turning  a  valve  with 
a  small  metal  wheel,  and  to  open  It  took  the 
active  agency  of  a  person.  The  evidence 
wholly  tailed  to  sustain  the  diarge,  and  thdr 
demurrer  to  the  evidence  as  against  them 
shonld  have  been  sustained. 

The  Ju^ment  will  therefore  be  affirmed  as 
to  the  defendant  dty,  but  reversed  as  to 
them.   All  concur. 


•For  other  esses  ass  sum  t^o  and  mcUod  NUHBBR  In  Des.  Dig.  A  Am.  Dig.  Ker-No.  Sarlat  A  Rep'r  IndeiM 
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ICALLOBT  PATTERSON. 

(Kansu  City  Court  of  Appeals.  MisMiirL 
Nor.  8,  1913.    RebearlDg  Denied 
Dec  12,  1913.) 

1.  JcDouKNT  a  716*)— OONOLUSmmBS— Db- 
WaSBMa  O0NCX.UDKD. 

Defendant  sold  land  to  plain tifi  under  an 
agreement  that  plaintiff  abonid  give  a  mortgage 
for  $2,800  for  tne  unpaid  purcliase  money,  bnt, 
through  defendant's  fraud,  plaintiff  was  induced 
to  sign  a  mortgage  and  notes  aggregating  $3,- 
800.  After  dlKOTerlng  the  fraud,  plaintiff  sa^ 
defendant  and  recovered  jadgment,  and  thereaft- 
er defendant  paid  a  deficiency  judgment  recover- 
ed against  plaintiff  and  MmBelf  by  the  putchaa- 
er  of  the  mortgage  and  notes.  ifeJd,  that  the 
defense  that  defendant  in  paying  the  deficient? 
judgment  bad  more  than  paid  the  difference 
tween  the  agreed  amount  of  the  mortgage  and 
the  amount  for  which  it  was  given,  having  been 
urged  in  a  second  suit  in  the  nature  of  a  cred- 
itor's bill  brought  against  defendant  and  his 
wife  to  subjectUs  property  to  the  payment  of 
the  judgment  cannot  be  set  up  in  a  subseQuent 
action  on  tbe  judgment,  tb»  matter  being  res 
adjudlcata. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Cent  Dig.  H  1244^-1246;  Dee.  Dig.  |  715.*] 

2.  JiTDaHENT    (f    713*)  —  OONCLUBIVEMMS  — 
MATTBBS  CtoNOLTTDED. 

As  a  judgment  concludes  not  only  all  the 
defenses  urged  but  all  those  that  might  be  urg- 
ed, defendant,  againat  whom  a  judgment  was 
recovered  fox  bis  tnvA  in  obtaining  plaintiff^s 
signature  to  a  mortgage  and  notes  tor  a  great- 
er amount  than  vr&»  agreed  upon,  cannot,  in  a 
Bubaequent  action  on  the  judgment,  set  up  as 
a  partial  defense  bis  possession  of  one  of  the 
mortgage  notes,  where  that  defense  was  not 
urged  either  in  the  original  action  or  in  a  suit 
in  the  nature  of  a  creditor's  bill  brought  to  en- 
force the  judgment 

[Ed.  Note.— For  other  cases,  see  JiS^^i' 
Cent  Dig.  H  1068.  1066,  1099.  ^1^1287. 
1239,  1241,  124T;  Dec.  Dig.  I  718.*] 
8.  jDDGMEira   (I  622*)  —  COMCLTJBIVKHBSS  — 

Sbt-Off.  ^  ^ 

Where  a  defendant  urged  a  set-off.  the 
judgment  is  an  adjudication  of  the  right  to 
set-off.  and  that  matter  cannot  be  urged  in  a 
subsequent  action  on  the  judgment 

[Ed.  Mote^For  oUier  cases,  see  Judgment 
Cent  Dig.  1 1186;  Dec.  DlgTl  622.*] 
4.  JUDOHENT  (S  718*)  —  OonoLunviiifssB  — 

JUDQUENT  Of  ReVITOB, 

A  judfcment  of  revivor  is  res  adjudlcata  as 
to  all  matters  which  were  or  might  have  been 
set  up  In  the  proceedings  to  revive,  and  hence 
a  defense  raised  in  a  proceeding  to  revive  a 
judgment,  cannot  be  raised  in  a  anbsequenr  ac- 
tion on  the  judgment  revived. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Diir.  811  1063,  1066.  1009.  1234r-1287, 
1289,  1241,  1247;  Dec  Dig.  |  718.*] 

Appeal  from  Circuit  Court,  Jatftson  Ooon- 
ty;  T.  J.  Seehorn,  Judge. 

Action  by  William  Mallory  against  R.  O. 
Patterson.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Joseph  P.  Fontrom,  of  Kansas  City,  and 
Henry  P.  Leavitt  of  Omaha,  Neb.,  for  appel- 
lant McCune,  Harding  Brown  &  iSxutbj, 
of  Kansas  01^,  tor  refixnident. 

TRIMBLE,  J.  nalntur  sned  the  defmd- 
ant  npon  a  judgment  obtained  by  the  formw 


against  Oie  latter  in  tiie  district  court  of 
Douglas^  county.  Neb.,  November  7»  1902. 
The  answer  denied  the  allegations  ctf  ^  pe- 
tition, alleged  a  paymmt  of  the  judgment 
sued  on,  and  also  set  up  certain  things  as 
matters  of  equitable  defense.  As  there  was 
no  evidence  on  the  part  of  defendant  to 
controvert  the  auctions  of  the  petition,  or 
to  show  that  the  Jadgmmt  sued  on  wu 
paid,  the  only  question  la  ad  to  the  availa- 
billtj  or  nonavailability,  at  this  time,  of  the 
things  alleged  In  the  answer  as  matters  of 
eqnitahle  d^ense.  The  trial  court  held  that 
these  matters,  having  beoi  once  adjudicated 
in  a  suit  between  the  same  parties  In  Ne- 
braska, are  no  longer  available  aa  dtf ense  to 
this  salt  on  the  BCallory  Judgmott  but  are 
res  adjudlcata.  A  proper  understanding  of 
such  ruling  requires  a  statement  of  the  facts 
underlying  the  Judgment  sued  <ni  and  die  de- 
fense soiu^t  to  tw  intoposed. 

Some  time  in  1887,  Mallory  was  Induced 
by  Patterson  to  buy  certain  property  In 
Omalia,  and  to  give  a  mortgafs  tiiereon  for 
the  unpaid  purdiase  monej.  He  did  so 
thinking  he  was  signing  notes  and  giving  a 
mortgage  for  12,800,  but,  throu^  the  fraud 
and  deceit  of  Patterson,  the  notes  wrae  for 
$3,500  and  |850  and  secured  by  mwtgage  ag- 
gregatlng  $8,800,  which  fraud  was  not  dis- 
covered by  Mallory  until  some  time  after- 
ward,, by  reason  of  wbidi  ftvnd  Mallory  not 
only  lost  the  property  he  had  bought,  but 
also  all  t^t  he  hnl  paid  thereon.  Upon 
discovery  ot  the  fraud,  he  brought  suit  in 
the  district  court  ot  Douglass  county.  Neb., 
against  Patterstm,  who  by  this  time  had  in- 
dorsed the  $8,600  note  tmfore  maturity  to  an 
InnocNit  purchaser  fbr  value  without  notice. 
Patterson  appeared  and  answered,  and  a 
trial  was  had,  resulting  In  a  judgment  in 
favor  of  Ibllory  and  i^alnst  Patterson  fbr 
$8,300,  rendered  October  29,  188^.  Durlnff 
the  pendoicy  of  this  suit  between  Mallory 
and  Patterson,  the  owner  and  holder  of  th« 
note  which  had  been  indorsed  by  Patterson 
b^an  foreclosure  prooeedli^  on  the  mort- 
gage securing  It,  and  In  this  suit  a  judg- 
ment was  rendered  for  the  fall  face  of  the 
note  uid  Interest,  and  the  mortgaged  prop- 
erty was  ordered  sold.  This  was  done  and 
the  proceeds  were  applied  upon  the  foredo- 
Bure  judgment,  and  the  court  on  December 
20,  1883,  rendered  a  deficiency  judgment 
agatust  Mallory  and  Patterson  for  $2,619.87. 
On  iSay  1.  188^  Patterson  paid  the  holdw 
of  this  Jodgment  the  amount  thereof  but^ 
Instead  of  having  It  r^eased,  had  an  assign- 
ment of  the  judgmoit  made  to  his  wife,  IC. 
B.  Patterson.  Be  says  he  did  this  so  Mal- 
lory could  not  contend  the  judgment  had 
been  paid. 

On  AiffU  27,  1886,  Mallory  broui^t  a  suit 
in  ttie  district  court  ot  Douglass  county. 
Neb.,  in  the  nature  of  a  creditor's  Mil.  seek- 
ing to  have  certain  deeds  which  Patterson 
had  made  to  his  vrife  set  aside  as  being  la 
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fraud  of  cndttOTS,  and  aaUns  that  the  prop- 
erty be  sold  and  the  proceeds  applied  toward 
the  payment  of  the  judgment  held  by  Mal- 
lory.  To  this  Patterson  appeared  and  filed 
an  answer  In  which  he  set  up  the  defldency 
Judgment  In  foreclosure  heretofore  referred 
to,  and  asked  that  It  be  offset  against  Mai- 
lory's  judgment  At  this  time  he  was  sUU 
the  holder  of  the  $350  note  above  mentioned, 
and  could  hare  pleaded  that  Mallory  had  not 
paid  and  could  iutn  asked  to  have  the 
amount  due  Mallory  credited  with  the 
amount  of  said  note.  Upon  the  issues  rais- 
ed a  trial  was  had,  and  the  court  found  that 
the  defldency  judgment  rendered  against 
MallozT  and  I^ttenwn  had  been  paid  by 
Patterson,  that  the  same  was  discharged  and 
did  not  constltnte  a  set-ofF  and  was  not  a 
claim  against  Mallory.  The  court  also 
found  that  the  deed  fnnn  Patterson  to  his 
wife  was  without  consideration,  and  was 
made  to  binder  and  defraud  his  creditors, 
and  thereupon  set  the  deed  aside  and  ordered 
tike  pn^ierty  sold  and  the  proceeds  applied 
OD  the  Hallwy  Judgmoit  ^Hds  was  done, 
and  the  Mallory  judgment  was  credited  with 
the  sum  of  92,480.74.  This  sUU  left  an  nn- 
.pald  balance  on  Oie  Mallory  judgment:  And 
on  July  14,  19012,  just  before  it  would  have 
bem  outlawed,  Mallory  brought  a  suit  to  re- 
Tise  same  in  tlie  district  court  of  Douglass 
county,  Ntb.  Patterson  appeared  and  filed 
mmoer  tuM»o  Ma*  A  b«  not  revived  /Or  the 
reamm  that  U  wu  tnveured  &v  fraud.  On 
July  24,  1802,  the  court  heard  the  case  and 
revived  the  judgment  against  Patterson  for 
$2,964.03.  It  is  iqxm  this  jud^cmoit  that 
Mallory  now  sues. 

Patterson's  defense  is  that,  as  the  original 
judgment  obtained  by  Mallory  Included  the 
sum  of  $700  (by  which  amount  the  $3,500 
note  he  was  fraudulently  induced  to  sign  ex- 
ceeded the  $2,800  he  really  owed),  which  sum 
of  $700  Mallory  has  neyer  paid  and  never 
will  have  to  pay,  therefore,  said  sum  of  $700, 
with  interest  from  August  10,  188S,  should 
be  credited  on  said  judgment  now  held  by 
Mallory ;  that  said  original  judgment  in  Mai- 
lory's  &vor  also  included  the  $360  note  he 
was  fraudulently  Induced  to  sign,  and  that 
as  he  has  never  paid  and  will  not  now  have 
to  pay  said  note,  therefore.  It,  with  interest 
from  September  19,  1802,  should  be  credited 
on  said  judgmoit  now  held  by  Mallory; 
and  that  the  deficiency  judgment  rendered 
against  Mallory  and  Patterson  In  the  fore- 
closure of  the  mortgage  given  by  Mallory, 
which  defid^cy  judgment  was  assigned  to 
Patterson's  wife,  should  be  enforced  against 
Mallory  and  offset  against  any  judgment 
held  by  him. 

To  this  defense  Mallory  replied,  setting  up 
the  fact  that,  in  the  suit  In  the  nature  of  a 
creditor's  bill  brought  by  Mallory  against 
Patterson  and  his  wife  hereinabove  referred 
to,  the  identical  matters  as  to  the  deficiency 
Jodgmmt  were  set  up  by  them  and  litigated 


and  were  dedded  adversely  to  them,  the 
court  finding  that  said  deficiency  jud^ent 
had  been  paid  and  that  it  was  not  a  valid 
dalm  against  Mallory.  This  deBdency  judg- 
ment covwed  Qie  $700  contended  for  by  Fat- 
t«8on.  The  reply  also  stated  that  as  to  the 
$860  note,  all  ftcts  relating  thereto  were 
known  to  defendant  prior  to  the  rendition 
of  the  judgment  sued  <m,  and  that  by  said 
judgment  all  such  matters  or  claims,  if  any, 
were  fully  adjudicated  against  defendant 
As  heretofore  stated,  the  trial  court  held 
that  th^  were  res  adjudlcata,  and  rendered 
judgment  for  Qie  full  amount  of  the  balance 
due  on  fb»  jttdgmwt  sued  on.  The  defend- 
ant, Patterson,  has  appealed. 

[1, 1]  It  will  be  observed  that  the  Issues 
sought  to  be  raised  now  by  Patterson,  as  to 
the  $700  and  the  deficiency  judgment  <whldi 
are  really  one  and  the  same,  since  the  de- 
fldency judc^nent  Includes  the  $700),  are  the 
same  issues  raised  and  litigated  by  him  in 
defending  the  creditor's  bill  brought  by  Mal- 
lory In  Nebraska;  and  that  all  the  issues 
now  sought  to  be  raised  by  him,  as  to  fraud 
in  obtaining  the  original  judgment,  were 
raised  by  him  and  litigated  In  the  suit  in 
Nebraska  to  revive  the  former  Judgment 
And  that  while  Patterson  did  not  say  any- 
thing tii&n  about  the  $300  note,  yet,  as  It  was 
In  his  possession  and  he  knew  all  the  alleged 
.facts  in  reference  thereto,  it  was  within 
the  Issues  involved  between  the  parties,  and 
he  could  have  pleaded  It  as  a  defense.  And 
having  failed  to  do  so,  the  Judgment  render- 
ed against  him  is  condusive  not  only  as  to 
the  matters  of  defense  pleaded  but  also  as 
to  every  matter  properly  belonging  to  the 
subject  In  litigation,  and  which  he  might,  by 
exerdslng  reasonable  diligence,  have  brought 
forward  at  the  time.  Donnell  v.  Wright, 
147  Mo.  639,  49  S.  W.  874;  Spratt  v.  Early, 
199  Mo.  491,  loc.  dt  501,  97  S.  W.  925.  As 
to  the  $350  note,  defendant  could  have  re- 
turned or  ofTered  to  cancel  it  when  he  was 
first  sued  by  Mallory,  He  had  it  then  and 
has  always  bad  It,  and  so  stated  In  Ms  tes- 
timony. Having  failed  to  set  It  up  then  as  a 
defense,  It  has  become  an  adjudicated  matter. 
If  it  was  not  adjudicated  then,  it  could  have 
been  set  up  as  a  defense  to  the  creditor's  bill 
suit  brought  by  Mallory,  and  t>dng  available 
as  a  defense  thereto,  was  then  adjudicated  If 
it .  was  not  before.  Again,  when  Mallory 
brought  suit  In  Nebraska  to  revive  the  judg- 
ment he  had  obtained,  all  the  matters  relied 
upon  here  could  have  been  raised  then,  and 
were  in  fact  raised,  s^nce  the  defense  was 
made  that  the  original  judgment  had  been 
obtained  by  fraud,  and  the  fraud  alleged 
was  that  Mallory  had  secured  the  judgment 
by  falsely  making  the  court  believe  he  would 
have  to  pay  the  full  $8,860  of  the  notes  he 
had  been  Induced  to  sign,  when  as  a  matter 
of  fact  he  did  not  pay  them  and  would  never 
have  to  pay  them.  ^Hita  is  predsdy  the  ba- 
ala  on  which  rests  the  dofonaos  now  sou^t 
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to  be  raised.  So  tliat  On  Jndgments  render- 
ed In  BCallorT's  favor  necessarUy  negattTe 
the  facts  on  which  Patterson  would  hare  to 
rely  In  order  to  socceed  In  eetablbdilnK  his 
deteiue.  For  this  reason,  Uie  9800  note  Is 
not  available  as  a  defense  here  m  the 
ground  that  it  was  an  Independent  claim 
against  plalntlfF,  and,  If  ondtted  to  be  set 
ap  In  one  case,  conld  be  nsed  as  sudi  in 
another. 

The  creditor's  bill  brought  by  Mallory  re- 
salted  In  a  decree  In  equity  In  his  favor,  and 
was  concluslTe  of  all  defenses  available  to 
d^endant,  whether  they  were  prearated  and 
litigated  or  not  23  Cyc.  1200.  When  one 
falls  to  make  all  the  defenses  he  Is  called 
upon  by  the  nature  of  the  proceedings  to 
make,  such  follure  Is  as  effective  in  a  sub- 
sequent suit  to  prevent  him  from  Insisting 
upon  them  as  If  they  had  in  the  former  suit 
been  pleaded  and  been  adjudged  adversely 
to  blm.  O'Da?  v.  Meadows,  194  Mo.  588, 
loc.  dt  628,  92  S.  W.  687.  112  Am.  St  Bep. 
542. 

[3]  A  defendant  having  pleaded  a  demand 
as  a  set-off  or  counterclaim  to  an  action 
brought  against  him,  is  prevented  by  the 
judgment  from  afterward  using  the  same 
matter  or  any  part  of  it  as  a  defense  or 
counterclaim  in  any  subsequent  action  be- 
tween them;  and  if  a  judgment  is  found 
against  defendant  in  his  plea  of  set-off,  It 
Anally  disposes  of  the  matters  so  pleaded  for 
the  purposes  ot  all  future  actions  between 
the  same  parties.  23  Cyc.  120L  Where  a 
matter,  even  though  not  properly  pleadable 
as  a  set-off,  has  been  nevertheless  pleaded 
as  such,  and  no  objection  thereto  was  made 
by  the  adversary,  the  adjudication  thereon 
is  flnaL   Thompson  v.  Wlneland,  11  Mo.  243. 

[4]  An  adjudication  of  revivor  is  res  ad- 
judicata  as  to  all  matters  which  were  or 
might  have  beea  set  vp  in  the  proceedings 
to  revive  WlQierspoon  t.  Twitty,  43  S.  U 
348,  21  B.  XL  256;  Babb  v.  SolUvan,  4S  & 
C  436,  21  8.  B.  277;  Greer  r.  Major,  114 
Mo.  14S,  21  B.  W.  4SL  If  a  defense  exists 
at  tb»  time  judgment  was  rendered  and 
could  with  reasonable  diligence  have  been 
set  up  at  that  time,  then  even  equity  will 
not  Interfere  to  stay  or  destroy  the  judg- 
ment   Carolus  v.  Koch,  72  Mo.  645. 

Defradant  dtes  us,  to  Ley  v.  Alston,  172 
Fed.  90,  96  0.  a  A.  678.  but  the  case  is  not 
In  point  There  a  judgment  obtained  by 
one  was  set  off  against  a  Judgment  obtained 
'  by  another,  where  the  one  seeking  to  enforce 
his  Judgment  was  insolvent.  But  In  that 
case  both  judgments  were  alive  and  sub- 
slsUng.  There  was  no  question  of  res  ad- 
judicata  in  the  case.  In  the  case  before 
us,  there  Is  a  prior  adjudication  of  the  mat- 
ters between  the  parties  in  which  the  de- 
ficiency Judgment  set  up  by  defendant  was 
not  set  aside  by  the  Nebraska  court,  but 
wu  tonnd  to  be  no  longw  a  valid  <daim 


against  Mallory,  having  been  paid  and  dis- 
charged. 

The  case  of  Lashmett  v.  Prall,  83  Neb. 
782,  120  N.  W.  206,  Is  dted  in  support  of 
the  view  Uiat  defendant's  deficiency  judg- 
ment  was  not  available  as  a  defuue  in  Mai- 
lory's  Nebraska  suit  to  i«viv^  and  the 
claim  Is  made  that,  for  dda  reastui,  the 
judgment  in  that  revivor  snlt  Is  not  res  ad- 
Judlcata  now.  We  do  not  think  this  case 
is  in  p<^nt,  because  Uie  defendant  therein 
did  not  plead  any  demand  as  a  set-off  or 
counterclaim  to  the  creditor's  bill,  and  hence 
the  judgment  of  the  court  therein  was  not 
"sw  adjudicata.  Besides,  as  pcrtnted  out 
above,  in  addlUon  to  pleading  the  deficiency 
Jndgmeut  to  Ote  creditor's  bill  and  rectivlng 
an  adverse  judgment  thereon,  the  defoidant 
lb  the  revivor  suit  set  up  fraud  in  procure 
ing  the  original  Judgment,  and  the  fraud  al- 
leged was  that  Mallory  had  obtained  the 
judgmoit  on  the  fitlse  assumptlffli  and  prom- 
ise ttiat  he  would  pay  the  fnU  bee  of  ttie 
notes,  but  did  not,  and  knew  Qtat  he  could 
not'  which  Is  iwecisely  the  reasons  relied 
upon  by  defendant  now.  Which  only  goes 
to  show  that  the  Issues  attranpted  to  be  re- 
vived now  are  precisely  the  same  as  were 
raised  before  and  adjudicated  adversely  to 
defendant 

The  case  of  Quick  v.  Lemon,  105  III.  678, 
is  also  cited  In  deflendanrs  bduU.  It  Is  not 
deemed  applicaUe  to  the  facts  In  this  case. 
There  it  was  decided  tbat  a  setoff  to  a  judg- 
ment whldi  might  have  been  pleaded  as  a 
defense  in  the  proceeding  resulting  in  the 
judgmokt,  but  whl<^  was  not  set  up  or  plead- 
ed, was  not  adjudicated,  but  conld  be  raised 
In  a  subsequent  suit  brought  by  the  judg- 
ment creditor  ^lalnst  stodEholders  of  the 
debtor  corporation  to  enforce  the  judgm«it 
against  than  on  their  unpaid  stock  subscrip- 
tions. The  court  held  that  In  the  original 
suit  the  defendant  corporation  was  not 
bound  to  plead  its  setroff,  and  as  It  did  not 
it  could  do  so  when  the  Judgment  creditor, 
by  a  suit  In  equity,  attempted  to  enforce  the 
collection  of  his  judgment  against  Its  stock- 
holders, and  at  that  time,  the  corporation's 
claim  became  a  proper  subject  of  setoff,  if 
there  was  equitable  ground  for  relief.  But 
In  the  case  at  bar,  the  defendant  not  only 
pleaded  his  alleged  set-off  and  defense  in  the 
creditor's  bill,  but  also  again  raised  practi- 
cally the  same  issue  In  a  different  form, 
namely,  by  pleadli^  fraud  In  the  procure- 
ment of  the  ori^nal  Judgment  whm  sued 
In  the  revivor  suit 

Other  cases  are  cited,  but  they  do  not  cov- 
er or  affect  the  case  presented.  When  de- 
fendant appeared  and  answered  to  the  plain- 
tiff's suit  In  equity  on  his  creditor's  bill,  the 
alleged  claims  of  defendant  were  properly 
within  the  Issues  involved  between  the  par- 
ties,  and  were  raised  by  him,  or  could  have 
been  raised,  and  the  Judgment  therein  ren- 
dered became  conclnslva  To  allow  him  now 
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In  this  case  to  set  op  the  defenses  he  Is  here 
seeking  to  make  is  to  allow  him  to  again 
litigate  not  only  the  questions  and  Issues  liti- 
gated in  the  creditor's  bill,  but  also  to  again 
attack  the  -  judgment  rendered  In  Mallory's 
favor,  npoD  precisely  the  same  grounds  It 
was  attacked  in  the  suit  to  revive.  Defend- 
ant contends  with  much  earnestness  that  It 
Is  a  great  Injustice  to  him  not  to  allow  him 
to  again  raise  these  defenses.  We  cannot 
tell  whether  an  Injustice  has  been  done  him 
or  not  since  we  do  not  know  bow  much  loss 
plaintiff  suffered  b;  reason  of  defendant's 
original  fraud,  for  which  plalntifTs  original 
judgment  was  rendered.  But  If  an  Injustice 
has  been  done  defendant,  it  was  in  the  Ne- 
braska litigation  and  not  here.  The  de- 
fenses he  seeks  here  to  raise  are  not  merely 
offsets  or  counterclaims  against  Mallory's 
JadgmMit;  they  go  directly  to  the  heart  of 
that  judgment  and  seek  to  destroy  It  But 
whether  they  be  considered  as  offsets  and 
counterclaims  or  as  attacks  upon  the  honesty 
and  validity  of  the  judgment,  they  have  been 
heretofore  adjudicated,  and  are  no  longer 
available  to  prevent  recovery  in  a  suit  upon 
that  judgment 

The  judgment  of  the  learned  trial  court  is 
afflrmed.   All  concur. 


BONBK  V.  NICHOLSON. 
(St  Louis  Court  of  Appeals.    Missouri.  Dec. 
2,  1913.    Behearing  Denied  Dec.  16,  191&) 

Phtsicians  ahd  Subobons  (I  24*)— MAunuo* 

TicB— Just  Qdestion. 

In  an  action  against  a  surgeon  for  damages 
for  Diligence  in  performing  an  operation,  evi- 
dence held  insufficient  to  go  to  tbe  jury. 

[Eld.  Note.~For  otber  cases,  see  Physicians 
and^Snrgeons,  Cent  Dig.  H  63-62 ;  Dec.  Dig. 

Nortonl,  J.,  dissenting. 

Appeal  from  St  Louis  CHrcnlt  Court;  J. 
Hugo  Qrlmm,  Judge. 

Action  by  Elizabeth  Boner  against  Clarence 
H.  mdiolaon.  Ftom  a  judgment  for  plain- 
tiff, defendant  appeals.  Beversed. 

Watts,  Ooitry  &  Lee,  of  St  Louis,  for 
appelant  Carter,  CoIUns,  Jones  &  Barker, 
of  St  Louis,  and  Casper  BL  Odwards.  of 
Maiden,  for  respondent 

REYNOLDS,  P.  J.  Action  by  plaintiff,  re- 
spondent here,,  against  appellant  for  dam- 
ages. The  petition  In  the  case,  after  averring 
that  plaintiff's  husband  had  employed  de- 
fendant, a  physician  and  Argeon,  to  re- 
move an  abscess  or  tumor  from  plaintiff's 
abdomen  and  attend  and  care  for  her  there- 
after for  compensation  to  be  paid  ther^or, 
avers  that  defendant  entered  upon  the  em- 
ployment but  failed  to  use  due  and  proper 
care  or  skill  in  the  operation  and  care  of 
plaintiff  in  this:  '*That  defendant  negli- 
gently and  with  gross  neglig^ce,  nnsklli- 


fully  and  unprofessionally  closed  the  wound 
made  by  said  operation  vrithont  first  remov- 
ing therefrom  a  piece  of  cloth  known  as  gauze, 
folded  compactly  and  with  a  tape  attached 
thereto,  said  gauze  being  approximately 
eight  inches  square;  that  by  reason  of  de-- 
fondant's  gross  negligence,  plaintiff  was  com- 
pelled to  undergo  numerous  operations 
known  as  problngs,  until  on  or  about  the  21st 
day  of  October,  1009,  when  said  gauze  was 
removed  by  a  final  operation."  Averring 
that  plaintiff  was  confined  to  her  room  and 
bed  for  approximately  five  months  and  put 
to  additional  expense  for  physicians,  sur- 
geons and  medicines  in  the  sum  of  $800,  and 
caused  to  suffer  great  bodily  pain  and  mental 
anguish,  and  that  she  is  now  and  will  con- 
tinue for  a  great  period  of  time  so  to  suffer, 
$10,000  are  demanded  as  compensatory  and 
$10,000  aa  punitive  damages,  with  costs. 

The  answer  was  a  general  denial;  tbe 
trfal  before  the  court  and  a  jury. 

At  the  close  of  the  evidence  In  the  case  for 
plaintiff,  defendant  interposed  a  demurrer, 
which  was  overruled.  Thereafter  he  intro- 
duced his  testimony,  and  all  of  the  evidence 
being  in,  defebdant  again  Interposed  a  de- 
murrer, which  was  overruled  and,  the  court 
instructing  the  jury,  a  verdict  was  returned 
in  favor  of  plaintiff  in  the  sum  of  $1,000. 
Filing  a  motion  for  new  trial  and  excepting 
to  that  being  overruled,  defendant  dnly  per- 
fected his  appeal  to  this  court 

The  learned  counsel  for  appellant  make 
seven  assignments  of  error.  First,  to  the 
action  of  the  court  in  overruling  the  demur- 
rer to  the  evidence.  Second,  to  the  admission 
of  improper  evidence.  Third,  the  allowance 
of  improi>er  questions  by  plaintiff's  counsel 
which  suggested  tliat  defendant  was  Insured 
against  liability  in  actions  for  damages. 
Fourth,  to  the  overruling  of  motions  made  by 
defendant  to  discharge  the  jury  and  con- 
tinue the  cause  because  of  these  Improper 
questions.  Fifth,  to  the  exclusion  of  evidence 
offered  by  defendant.  Sixth,  tbe  making  of 
improper  remarks  and  the  asking  of  im- 
proper questions  by  the  trial  court.  Seventh, 
the  giving  of  improper  instructions  by  the 
court  at  plaintiff's  request.  In  the  view  we 
take  of  the  case,  It  Is  only  necessary  to  con- 
sider the  first  of  these  assignments.  We  hold, 
on  the  testimony  of  plaintiff  herself,  and  on 
the  petition  In  the  case,  that  the  demurrers 
should  have  been  given.  We  might  rest  on 
plaintiff's  own  evidence,  for  her  case  was 
in  no  manner  helped  out  by  that  of  the  de- 
fendant In  point  of  fact  the  evidence  fOr 
defendant  showed  that  his  treatment  of  the 
case  while  In  his  hands  was  highly  skillful, 
and  very  successful. 

First  AB  to  the  petition,  the  negligence 
charged  la,  "that  defendant  negligently  and 
with  groaa  negligence,  unaklllfully  and  un- 
professionally cloted  the  wound  made  by 
said  operation,  without  first  removing 
therefrom"  a  i^ece  of  gauze,  etc.   We  have 
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italicised  the  woMs,  "defaidant"  and  "doa- 
ed."  They  are  not  only  very  slgnlflcant,  but 
controlling.  It  is  not  charged  that  natare 
closed  the  wound;  not  charged  that  in  the 
ordinary  course  of  things  the  wound  became 
closed ;  It  Is  distinctly  and  specifically  charg- 
ed that  defendant  closed  the  wound,  without 
first  removing  the  gauze  from  It,  and  that 
this  was  negligence.  To  paraphrase  It,  that 
this  sponge  was  put  into  the  wound  when 
the  surgical  operation  was  first  performed 
and  that  with  this  sponge  In  the  wound,  "de- 
fendant uegllgently  and  with  gross  negli- 
gence, unsklllfully  and  unprofesslonally  clos* 
ed  the  wound."  Thbt  Is  the  charge,  gather- 
ed not  only  from  the  i>etltlon  but  from  the 
testimony  of  plalntiir,  and  the  theory  upon 
which  her  counsel  tried  the  case. 

Turning  to  the  testimony  given  by  plaintiff 
herself.  It  appears  that,  living  at  Maiden,  this 
state,  suffering  fi-om  an  abscess  or  tumor 
which  had  formed  In  her  abdomen,  her  fami- 
ly physician  losifited  on  her  going  to  St 
Louis  for  treatment,  that  physician  recom- 
mending that  she  place  herself  under  the 
care  of  defendant,  who  was  at  the  time 
chief  surgeon  of  the  Rebekah  Hospital  In  St 
Louis.  Accom[>anied  by  her  husband  and 
family  physician,  she  went  to  St  Louis  on 
the  27th  of  May,  1909,  going  directly  to  the 
hospital,  and  placed  "herself  In  chai^  of  de- 
fendant for  the  operation.  She  was  oper- 
ated upon  the  next  day,  May  28th.  Without 
going  into  detail,  it  Is  sufficient  to  say  that 
a  large  gash,  six,  eight  or  ten  inches  long 
was  cut  in  her  abdomen.  The  operation — 
designated  laparotomy — was  performed  by 
defendant,  assisted  by  another  sui^edn  dnd 
one  or  more  nurses.  During  this  operation 
plaintiff  was  under  the  influence  of  an  anaes- 
thetic; That,  says  plaintiff,  was  the  only 
tUne  while  she  was  at  the  hospital,  that,  so 
t&T  as  she  knew,  she  was  under  the  Influence 
of  an  anffisthetic 

Plaintiff  testifies  that  she  knew  nothing  of 
the  operatton  Itself,  as  she  was  unconscious 
while  It  was  being  perfoimed;  that  she  ie> 
sained  ocnudonBDeBs  aboat  half  past  fonr 
o'clock  on  the  afternoon  of  fbe  28th  of  Blay, 
and  fonnd  bar  husband  and  Dr.  Mitchell  sit- 
ting to  the  room,  with  otbera,  posalblyi  but 
not  defoidaiit  It  would  seem,  from  what 
plalntUt  testlfled  to  as  occnrring  afterward, 
that  ^en  the  operation  was  p^ormed,  the 
opening  was  packed  with  gauze  strips  or 
sponges,  as  they  are  called,  tbe  edges  of  the 
cnt  sewed  togettier  and  a  bandage  put  around 
her  bodr  to  bold  tbe  dressing  In  place.  That 
condition  remained  until  the  ninth  day  after 
the  operation  had  been  performed.  On  this 
ninth  day,  says  plaintiff,  and  we  here  follow 
her  testimony,  placing  in  quotation  marks 
X>ortlons  of  it  Just  as  she  gave  It,  the  band- 
age was  undone  and  the  stitches  and  packing 
takok  out  She  then  for  the  first  time  saw 
the  wound,  whidi,  she  says,  bad  not  been 
opened  between  tbe  day  of  tbe  operation  and 


this  ninth  day.  When  the  packlns  was  taken 

out  on  this  ninth  day,  tiie  wound  was  washed 
out  and  strips  of  packing,  of  gauze — plaintiff 
Indicating  the  length  by  her  hands — pat  "np 
and  down  the  gash."  Tbe  first  time  this 
dressing  occurred  the  gash  had  come  open 
after  the  stitches  had  been  removed,  and 
Dr.  Axline,  the  surgeon  who  acted  as  as- 
sistant to  defaidant  In  handling  the  case, 
"taken  strips  of  adhesive,  the  nurse  held  that 
together,  and  Dr.  Axllne  put  strips  of  adhe- 
sive over  it  to  keep  it  from  coming  further 
apart,"  that  Is,  put  this  adhesive  plaster  on 
the  outside,  and  "then  he  would  take  strips 
of  gauze  with  an  instrument  about  that  long 
(Indicating)  he  had,  and  slip  It  under  that 
adhesive  and  fill  up  that  place."  The  gauze 
was  In  long  strips,  plaintiff  Indicating  the 
size.  Plaintiff  continues  "They  would  get 
that  Just  about  full,  then  they  would  take 
pieces  of  gauze  doubled  backwards  and  for- 
wards, they  put  a  great  pile  of  that  over  the 
place,  and  then  put  cotton  on  and  bandaged 
me  up.  •  •  •  I  was  dressed  every  day 
while  I  was  there  after  they  taken  the 
stitches  out"  The  treatment  continued  in 
the  hospital  until  August  20tli.  Asked  by 
her  counsel  whether  during  that  time  the 
wound  was  getting  smaller  all  the  time,  she 
said  it  was,  so  that  on  the  20th  of  August, 
"it  had  very  near  closed  up,  only  where  the 
drain  tuuo  was,  they  had  a  drain  tube  In 
there."  This  drain  tube  apparently  emptied 
through  the  vaglnu,  "and,"  says  plaintiff, 
"every  morning  whenever  they  would  dress 
that  place  they  would  have  to  draw  them 
drain  tubes  out ;  It  was  very  painful."  That 
was  done  every  morning  while  plaintiff  was 
at  the  hospital,  tbe  drain  tube  not  being  dis- 
pensed with  until  a  week  before  sbe  left  the 
ho9pltaL  In  the  meantime  they  continued 
to  dress  the  vonnd  wblch  kept  getting  small- 
er every  day,  untU,  when  plaintiff  finally  left 
tbe  hospital,  as  she  says,  tbe  wound  In  her 
abdomen  was  not  lai^^  than  tbe  end  <^  ber 
tfanmh.  Plaintiff  said  that  at  tiie  last  they 
were  not  putting  any  more  gauze  In  the 
wound— "I  dont  know  bow  long  they  hadnt 
used  no  cause,  only  just  enough  for  covering. 
Just  put  In  a  big  wide  piece,  as  wide  as  your 
hand.**  That  was  put  right  over  the  wound, 
on  the  outside,  next  to  the  flesh.  Tbey  grad- 
ually kept  putting  in  less  gauze.  Asked  up 
to  what  time  tbey  had  quit  putting  In  gauze^ 
plalntUt  said:  "I  don't  know  bow  long  be- 
fore X  left  tbwe,  that  had  healed  up  only 
where  the  tube  was;  of  course  they  couldn't 
put  no  gauze  there,  only  Just  to  lay  It  ow 
there;"  knows  they  started  In  on  that  sort 
of  treatment  on  the  ninth  day  after  she  bad 
been  in  tbe  hospital  and  that  they  quit  before 
she  went  home.  Asked  if  she  remembered 
about  when  they  put  tbe  last  gatize  In  the 
wound,  plaintiff  said  she  did  not;  did  not 
remember  about  what  time  between  the  nine 
days  and  before  die  left  the  hospital  it  was 
that  tbB  wound  became  bo  small  tbat  fbsy 
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could  not,  or  did  not,  put  In  any  more  gauze. 
Plaintiff  said  what  ahe  did  know  was,  that 
a  week  before  ahe  left  the  hospital,  the  wound 
was  healed  up  to  the  size  of  the  end  of  bet 
thumb  When  plaintiff  was  about  to  leave  the 
hospital  defendant  gave  her  no  instnictlonB 
about  herself  nor  about  the  wound,  nor  did 
he  tell  ber  whether  or  not  there  was  a  piece 
of  gauze  left  In  her  abdomen ;  aald  nothing 
about  her  condition  one  way  or  the  other. 

This  is  practically  all  of  the  testimony  In 
chief  of  the  plaintiff  touching  her  treatment 
In  the  hospital  As  to  what  occurred  after- 
wards,, it  is  sufficient  now  to  say  that  when 
plaintiff  reached  home  about  the  21st  of  Au- 
gust, she  again  placed  herself  under  the  care 
of  her  own  physician,  Dr.  Mitchell.  On  Oc- 
tober 2lBt,  1909,  he  found  a  tape  protruding 
from  the  oiKDlng  in  the  wound  and  pulling 
on  It  brought  out  a  piece  of  gauze,  called  a 
sponge  That  "sponge"  was  In  evidence  and 
it  Is  described  as  a  piece  of  gauze,  rolled  in- 
to a  cylindrical  shape,  about  six  or  eight 
Inches  long  and  about  an  Inch  and  a  quarter 
in  diameter,  with  a  tape  some  four  Inches 
long  attached  to  one  end.  It  was  rolled  up 
In  its  present  shape  to  get  it  out;  originally, 
it  Is  claimed,  it  was  flat  but  was  rolled  Into 
its  present  e^ape  In  extracting  It 

On  cross-examination  plaintiff  repeated 
that  she  first  saw  the  wound  when  the  dress- 
ing was  removed  on  the  ninth  day  after  the 
operatloir  bad  been  performed;  was  lying 
flat  on  her  back,  bat  by  elevating  her  head 
dighfly  and  looking  along  down  the  line  of 
her  body,  she  conld  see  into  her  abdomen- 
The  gash  was  a  long  one,  oonid  see  a  canity 
in  the  abdomen  "about  as  big  around  as  the 
top  of  a  medium  size  teacup.  It  didn't  look 
deep  when  I  saw  it"  Asked,  "Ton  couldn't 
see  tbe  bottom  of  1^  could  you?"  Plalntlfl 
answoed,  **I  saw  my  bowels  after  thety  tak- 
oi  the  packing  out"  This  follows :  "Qnes. 
Now,  from  time  to  time  th^  dressed  it  and 
yon  dldn*t  attempt  to  connt  the  sponges  Oiey 
put  in  or  took  out?  Ana.  They  never  put  no 
sponges  in.  Ques.  Never  did?  Ans.  No,  sir; 
not  after  they  taken  the* stitches  out;  they 
pat  In  long  pieces  of  gauze,  longer  than  my 
arm,  never  pat  no  sponges  in  there.  Ques. 
How  could  you  tell?  Ans.  I  could  see  when- 
ever they  would  lay  them  in  there  a  piece 
at  a  time.  Ques.  Did  you  attempt  to  count 
every  piece  that  they  pnt  in  every  day?  Ans. 
yo,  I  didn't  •  •  •  Ques.  You  left  It  to 
the  doctors  to  decide  what  to  pnt  In  and 
what  to  take  out?  Ans.  They  put  In  and 
taken  out  what  they  wanted  to,  but  didn't 
take  out  nary  sponge.  Ques,  How  did  you 
know,  weren't  tbelr  arms  between  your  eyes 
and  the  opening  when  they  were  dressing?' 
Ans.  No,  sir;  Dr.  Azline  stood  on  this  side 
and  di^ssed  it  (indicating).  Ques.  Didn't  he 
have  his  arm  between  your  eyes  and  the 
woond?  Ans.  When  be  would  take  up  a  piece 
of  gauze  to  pat  In  there  he  would  take  it 
out  of  tbe  pan  tbat  bad  medicine  la  it,  raise 


it  up  long,  lay  It  down  there  back  and  forth. 
Ques.  They  also  put  In  a  drainage  tube? 
Ans.  That  was  done  when  I  didn't  know 
nothing  about  it;  ♦  ♦  •  knew  it  was 
there.  Ques.  When  they  took  that  (the  drain- 
age tube)  out,  could  you  not  see  whetber 
they  put  anything  in  place  of  It?  Ans.  No, 
sir;  they  never  put  nothing  in  there  when 
they  taken  the  drainage  tube  out  Ques.  You 
never  did  see  anybody  put  in  that  piece  of 
gauze  that  finally  came  out?  Ans.  No,  sir,  I 
didn't;  I  seen  Dr.  Mitchell  take  it  out;"  did 
not  see  anybody  put  It  in,  and  does  not  know 
who  put  it  In,  saya  plaintiff  In  answer  to 
questions.  To  resume:  "Ques.  •  •  •  Now 
when  they  treated  yon  from  time  to  time,  as 
the  treatment  progressed,  this  long  cut  eight 
or  ten  inches  long  in  the  skin,  gradually  heal- 
ed, didn't  it?  Ans.  Yes.  sir.  Ques.  You 
could  notice  each  day  it  had  healed  a  little  bit 
more  than  It  had  the  day  before'?  Ans.  Some 
days  it  looked  like  it  was  healing  all  right ; 
looked  to  me  that  way,  but  the  doctor  would 
take  an  Instrument  and  rip  It  loose  where  it 
had  healed  at  the  top.  It  seemed  like  he  didn't 
want  it  to  heal  up;  tbat  Is  what  I  thought. 
Ques.  That  is  what  he  said,  he  didn't  want 
it  to  heal  np?  Ans.  Yes,  sir.  Ques.  And  yoa 
knew  all  the  time  from  the  course  of  that 
treatment  what  tiiey  were  trying  to  accom- 
plish was  to  prevent  the  wound  from  closing 
on  the  oatslde  of  tlie  abdomen  until  it  had 
closed  on  tbe  inside?  Ans.  Yes,  sir.  *  *  * 
Qaes.  Yoa  saw  from  the  way  they  were  rip- 
ping it  loose  from  tbe  oatside  they'  vere  try- 
ing to  kew  it  from  healing  on  the  ontalde 
first?  Ana.  Yes,  sir.  Qnes.  Yon  also  saw 
they  were  packing  staff  inside?  Ans.  Yes, 
sir ;  Just  laying  it  along  In  the  gash,  that  was 
all  the  place  th^  packed." 

Plaintiff  mwated  that  wben  she  Urt  Cbe 
hospital,  tbe  opening  in  the  skin  bad  been  re- 
duced to  about  the  size  of  ber  tbamb  and  tiie 
cat  bad  all  healed  bat  tliat;  Uiat  thB  last 
treatment  given  her  at  the  hospital  was  Uie 
evening  of  the  20th  of  Augast  On  the  eve* 
ning  of  that  day,  the  assistant  to  defendant, 
who  was  then  attending  her,  ''washed  the 
wound  all  out  good,  washed  it  off  good,  and 
pnt  a  piece  of  gauze  over  it,  pat  new  cotton 
on  it  and  got  adhe^ve  and  put  a  bandage 
plumb  from  one  side  to  the  other  Jnst  as  tight 
as  he  could  draw  It"  around  her  body ;  used 
a  syringe  with  llQuid  In  it  to  clean  out  the 
wound,  inserting  the  end  of  the  syringe  into 
the  wound  to  about  the  depth  of  half  of  her 
little  finger.  Continuing,  plaintiff  was  asked : 
"Quea.  Now  you  don't  know  when  was  the 
last  day  that  any  gauze  was  put  Into  the 
wound?  Ans.  How  is  that?  Quea.  You  don't 
know  when  was  the  last  day  that  any  gauze 
was  put  into  the  wound?  Ans.  No,  sir. 
Ques.  You  stated  on  your  direct  examination 
you  didn't  know  when  the  last  time  was  they 
put  gauze  in  there?  Ans.  No,  sir;  I  don't; 
it  had  been  healed  up  quite  a  while  before  I 
left  the  hospital,  aU  only  that  opening." 
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Plaintiff  farther  testlfled  that  after  she  went 
home  she  suffered  greatly;  her  physician 
treated  the  wound,  opened  the  edges  whea  It 
closed  and  "washed  out  this  place  here  la 
my  side  where  the  opening  was,  and  he  pnt 
In  his  medicine — I  dont  know  what  kind  of 
medicine  he  used,  but  the  treatment  was  a 
good  deal  the  same  as  Dr.  Nicholson's."  The 
wound  was  still  open  and  running.  That  con- 
tinued, she  says,  not  only  until  October  21st, 
but  until  February  3,  1910.  On  the  2l8t  of 
October,  1909.  Dr.  Mitchell  pulled  out  the 
piece  of  gauze  offered  in  evidence  aiTd  she 
was  greatly  relieved,  going  about  her  work 
In  about  two  weeks.  The  secretion  of  pus, 
however,  continued,  dlscliarges  occurring. 
The  wound  in  the  skin  had  healed  up  twice 
between  then  and  January,  but  It  would 
break  out  again  and  run,  meaning  by  that, 
as  she  said,  it  would  come  open  again. 
Plaintiff  was  then  asked :  "How  soon  after 
the  sponge  was  taken  out  was  it  that  the 
wound  healed  completely?  Ans.  Why,  it  nev- 
er healed  entirely  up  for  I  guess  eight 
weeks;"  did  not  stay  healed  but  a  few  days 
and  broke  open  of  Its  own  accord,  watery 
looking  matter  being  discharged  from  It 
which  was  very  offensive.  Dr.  Mitchell 
would  take  a  probe,  run  It  into  the  wound 
and  burn  or  cauterize  It;  that  was  before 
he  removed  the  gauze;  after  the  gauze  had 
been  removed  about  eight  weeks  the  skin 
healed  but  It  broke  open  agato.  and  Dr. 
Mitchell  again  cleansed  It  and  it  would  heal 
over  again  In  a  few  days  and  remain  that 
way  for  about  a  week  before  it  would  break 
open  again.  Between  October  and  January 
It  healed  up  and  broke  open  twice,  then  heal- 
ed np  the  third  time  and  a  large  break,  dis- 
charging watery  matter,  occurred.  Dr. 
Mitchell  again  cauterized  It  and  it  gave  her 
no  more  trouble.  It  finally  healed  th^  3rd  of 
February.  On  redirect  examination  plaintiff 
testified  that  she  had  never  been  operated 
on  surgically  before  the  time  when  defendant 
operated.  There  was  no  wound  or  cut  in  her 
body  until  the  day  he  operated.  Continuing, 
her  counsel  asked  her:  "Ques.  And  you  saw 
nil  the  gauze  that  went  into  there  after  that? 
Ans.  Yes,  sir.  Ques.  And  such  a  sponge  as 
this  did  not  go  Into  that  wound?  Ans.  Did 
not;  no,  sir."  Question  by  the  court:  "What 
is  that?"  Mr.  Barker,  counsel  for  plaintiff: 
"She  doesn't  know  what  happened  on  the 
date  of  the  operation ;  she  was  never  oper- 
ated on  before;  her  wound  wasn't  opened 
until  nine  days  afterwards ;  she  saw  it  open- 
ed every  time  after  that  and  after  that  no 
such  sponge  as  this  was  Inserted  In  that 
wound."  By  the  Court:  "Ques.  Did  Dr. 
Mitchell,  after  you  returned  to  your  home, 
ever  take  out  any  gauze  prior  to  this  day  you 
speak  of?  Ans.  No,  sir;  that  Is  the  only 
piece  of  gauze  taken  out.  Ques.  He  never 
put  In  any  gauze?  Ans.  No,  sir."  By  Mr. 
Barker:  "Ques.  You  didn't  know  thl»  gauze 
was  in  there?  Ans.  No,  sir;  bat  I  did  know 
when  it  came  out** 


This  is  substantially  all  the  testimony  of 
plaintiff  as  to  her  treatment  in  the  hospital 
by  defendant,  and  after  she  went  home  and 
was  again  In  the  hands  of  Dr.  Mitchell,  her 
local  physician.  Testimony  of  non-profession- 
al witnesses  was  given  as  to  the  extent  of  her 
suffering  which  is  not  necessary  to  reproduce. 
A  physician  and  surgeon  was  introduced  by 
plaintiff  as  an  expert,  who  was  asked  this 
hypothetical  question:  "Assuming,  Doctor, 
that  laparotomy  has  been  performed  upon  a 
woman,  do  you  consider  the  leaving  of  a 
sponge  such  as  you  have  described  and  such 
as  has  Just  been  exhibited  to  you,  in  the  ab- 
dominal cavity  for  a  period  of  say  about  one 
hundred  and  fifty-six  days,  proper  or  skillful 
treatment?"  He  answered,  "No."  Before 
this  hypothetical  question  for  plaintiff  finally 
assumed  this  form,  counsel  for  defendant  ob- 
jected and  excepted  to  the  period  being  plac- 
ed at  one  hundred  and  flftynBlx  days,  on  the 
ground  that  defendant  was  not  responsible 
except  for  the  period  while  plaintiff  was  In 
his  care,  that  is  from  the  27th  of  May  to 
the  21st  of  August,  and  objected  and  excepted 
to  the  period  between  the  21st  of  August  and 
the  21st  of  October  being  Included,  the  con- 
tention of  coniu^  for  defendant  being  that 
defendant  was  responsible,  if  at  all,  for  only^ 
about  eighty  or  eighty-five  days,  namely,  from 
May  27th  to  August  21st,  and  not  for  one 
hundred  and  fifty-six  days.  On  final  cross- 
examination  of  this  same  physician  a  loi^ 
hypothetical  question  assuming  to  cover  and, 
as  we  find,  covering  all  of  the  testimony 
which  had  been  giren  hi  the  case  with  ref- 
erence to  the  treatment  of  plaintiff,  was  put 
to  that  same  snrgeon  by  coanael  for  defend- 
ant, the  concludon  of  the  qoecttton  beiny 
"whether  In  his  opinion  as  a  surgeon  and  ex- 
pert the  treatment  described  fbr  the  oondltloa 
described  was  proper  sargicftl  treatment  or 
not,"  to  which  be  answered,  that  it  waa,  and 
that  it  was  such  treatment  as  is  adopted  hj 
the  leading  sorgeons  of  the  world.  The  ftm- 
ily  lAysidan,  Dr.  Mitchell,  was  not  irat  od 
the  stand  or  examined  as  a  witness  by  plain- 
tiff but  by  defendant,  and  save  the  pbyslclan*' 
first  above  referred  to,  no  expert  witnesses 
were  placed  upon  the  stand  by  pialntlfl. 

Referring  to  tlie  tesUmony  and  to  the  petl- 
tlon,  .we  are  forced  to  tlie  oondaslon  that 
plaintiff's  own  testimony  flails  to  make  oat 
her  case.  That  case  must  tarn.  In  the  first 
place,  on  plaintiff  Itaving  established  by  sub- 
stantial evidence,  that  this  sponge,  removed 
October  21st,  had  been  pnt  Into  the  wound 
in  May  and  closed  up  in  the  wound  by  defend- 
ant at  that  time;  that  defendant  had  then 
"negligently  and  with  gross  negligence  un- 
skillfully  and  unprofesslonally  closed  the 
wound  made  by  said  operation  without  first 
removing  therefrom  a  piece  of  cloth  known  aa 
gauze,  folded  compactly  and  with  a  tape  at- 
tached thereto,"  known  surgically  as  a 
sponge. 

Xbat  waa  the  theory  upon  which  tlia  caa* 
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was  tried  by  plalntUF.  In  sniiport  of  this,  it 
was  songfat  to  show  that  tbe  particular 
sponge  or  piece  of  gauze  had  heen  irashed  In 
or  became  lodged  between  the  Intestines  and 
a  fatty  apron  or  wall  which  lies  between  the 
intestines  and  abdominal  cavity,  or  had  been 
Inclosed  In  another  and  larger  piece  of  gauze, 
and  Hiat  it  had  nerer  bera  discovered  or  re- 
moved nntil  on  October  2l8t,  whoi  Dr.  Mitdi- 
ell,  taking  hold  of  the  tape  attached  to  It, 
had  drawn  it  ont  It  is  claimed  that  to  do 
this  was  negligence,  was  an  unaUllfiil,  ar- 
gent and  nnpKHteBsional  act  Tb»n  Is  not  a 
BdntDla  of  evidence  even  considering  that 
of  plaintUT  herself  that  snstains  either  of 
Uiese  Ideas.  Tbe  Idea  that  this  sponge  was 
inclosed  In  another  and  larger  one,  is  a  mere 
sovposition,  resting  on  no  testimony  -vntRt- 
ever.  That  It  may  have  beoi  lodged  ontslde 
of  the  wall  or  cnrtaln  of  tbe  Intestines,  de- 
scribbig  the  sltoation  and  not  nslng  techotAl 
terms— is  not  only  unsupported,  bnt  is  found- 
ed on  disregard  of  natural  laws. 

Probably  the  best  way  to  present  the  situa- 
tion is  to  ftdlow  the  explanation  of  tlie  opera- 
tion and  of  tbe  internal  structure  of  the  ab- 
domen as  given  by  defendant ;  as  to  this  lat- 
ter he  Is  uncontradicted,  and  suKwrted  in  his 
statement  of  the  operation  by  those  present 
who  saw  It  He  testified  that  ntter  r»iOTlng 
certain  parts  and  matter  from  the  abdomen, 
there  was  left  a  cavity  larger  than  plaintiff's 
head,  and  she  was  a  large  woman ;  this  cavi- 
ty was  separated  from  the  Intestines,  the  in- 
testines walled  off  from  It,  by  a  wall  of 
lymph,  which  nature  had  thrown  out — "a 
wall  of  lymph,  which  effectnally  separated 
the  abscess  cavity  from  tbe  Intestinal  cavity. 
In  other  words,  the  intestines  are  contained 
in  the  abdominal  cavity.  This  abscess  had 
formed,  lymph  had  been  thrown  out  Gradu- 
ally the  lower  cavity  had  enlarged  and  had 
shoved  the  intestines  up.  There  was  a  per- 
fect wall,  or  seemed  to  be,  between  the  ab- 
scess cavity  and  the  Intestines."  After  re- 
moving an  ovary  and  other  organs,  and  free- 
ing the  abdomen  of  the  great  mass  of  pus,  de- 
foidant  packed  the  cavity  with  sponges  and 
gance,  stitched  the  edges  of  the  cut,  covered 
it  with  adhesive  plaster,  closed  it  and  wrap- 
ped a  bandage  around  tiie  body.  Tbe  testi- 
mony of  plaintiff  is  that  she  was  unconscious 
when  all  this  was  done,  bat  when  she  regain- 
ed consciousness  she  found  herself  so  bound 
up  and  when,  on  the  ninth  day,  the  dress- 
ing was  removed,  she  saw  the  stitches  taken 
oat  and  the  gauze  removed  and  then  replac- 
ed. She  insists  that  die  never  saw  any 
"sponge,"  such  as  produced,  put  In  at  any 
time.  Therefore,  according  to  her  Idea,  It 
most  have  been  put  in  at  the  first  operation 
and  whm  the  cut  and  cavity  were  first  treat- 
ed and  pa<Aed,  and  that  is  the  only  time 
"defendant  closed  the  wound."  Plaintiff  says 
that  ahe  saw  the  opoiing,  the  cavity,  <deaned 
oat  until  it  was  emp^«  so  empty  that  she  saw 
ker  own  bowAls.  8e  aha  has  shown  titat  there 


was  no  sponge  or  gauze  in  sight  in  the  wound 
or  cavity.  Then,  and  to  meet  this,  his  own 
client's  testimony,  the  skillful  counsel  for 
plaintiff  evolves  tbe  two  Ideas,  call  them  the- 
ories, above  given.  That  the  first  ^  conceal- 
ing of  this  sponge  In  a  larger  [dece  of  gauze 
and  accidentally  leaving  It  In  tbe  wodnd  or 
cavity,  is  untenable.  Is  clear  even  according 
to  plaintiff's  own  testimony.  She  saw  Into 
the  cavity  and  It  was  empty.  That  it  had 
been  pushed  beyond  the  cavity,  outside  of  the 
wall  or  curtain  and  became  lodged  in  and  was 
concealed  by  the  fattr  lining,  waU  or  curtain, 
is  supported  by  no  testimony  whatever  and 
would  be  against  the  laws  of  nature,  the 
padent  having  survived.  If  it  had  been  push- 
ed or  bad  penetrated  throagh  this  wall,  that 
It  would  have  caused  perltraiitia  and  death, 
is  the  uncontradicted  testimony  of  all  the 
witnesses  who  were  examined  on  this  pdnt 
Defendant  lilmseU  knew  this.  Asked  if  he 
liad  done  anything  toward  preserving  ttut 
wall,  or  it  he  bad  Ixled  to  break  it  down,  be 
aiuwered  Uiat  he  tried  to  use  every  care  not 
to  break  it  down;  that  if  be  h^  broken  It 
down  by  shoving  a  sgwnge  throngh.  plaintiff 
probably  would  have  died  in  a  few  hours  of 
pwitonltis;  that  Uie  pus  would  have  gone 
Into  the  general  poritoneal  cavity  and  periton- 
itis and  death  would  have  followed.  De- 
fendant farther  testified  that  some  twelve  or 
fourteen  days  after  the  operation,  he  had 
personally  taken  out  every  vestige  of  gauze, 
Irrespective  of  Its  fOrm,  whether  in  qwnges 
or  not  that  Was  cither  on  the  abdomen  or 
within  the  cavity,  and  cleaned  out  the  ab- 
scess cavity  thoroughly  and  repacked  it  with 
gauze  Bponge&  That  he  did  clean  ont  this 
cavity  is  admitted  by  plaintiff  hers^  for 
she  says  that  she  saw  her  own  bowela  Of 
course,  If  this  sponge  was  concealed  by  the 
fatty  wall,  as  counsel  contends,  plaintiff  could 
not  have  seen  it;  bnt  If  that  had  been  lts< 
position,  says  defendant  peritonitis  and 
death  would  have  followed.  So  that  on 
natural  laws,  it  is  impossible  to  hold  that 
It  could  have  been  so  concealed.  Describing 
the  gauze  sponges  and  that  each  had  a  tape, 
defendant  testified  that  he  had  removed  all 
of  them,  "not  maybe  or  probably,  but  positive- 
ly, no  gauze  which  was  in  that  abdomen  could 
have  been  tangled  up  with  anything;"  knows 
he  got  all  the  packing  out  Of  course,  the 
jury  were  not  bound  to  believe  this  testimony 
of  defendant  but  whether  they  believed  it 
or  not  plaintiff  has  not  brought  forward  an 
lota  of  testimony  from  which  the  contrary 
can  be  Inferred.  Her  testlmouy,  as  we  have 
seen,  tends  to  confirm  It.  She  does  not  pre- 
toid  to  know  what  was  put  In  when  the 
wound  was  first  dressed  and  closed ;  her  Idea 
is  that  this  sponge  was  then  put  In  and  never 
removed  until  In  October.  Her  case  must  de- 
pend on  establishing  this  prop<^tIon,  for  if 
this  sponge  was  put  In  after  Blay,  after  de- 
fendant liad  closed  the  wonnd,  plaintiff's  case 
fans,  ^nie  hypothetical  question  pot  by  plain- 
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tlfP  rests  on  the  vnaeace  of  the  sponge  for 
106  days,  a  period  that  can  only  be  found 
by  going  back  to  Hay  28th,  and  even  then 
until  October  2lBt  was  but  143  days.  It  was 
on  the  theory  that  this  sponge  had  been  there 
from  May  28th  to  October  21st,  that  coonael 
for  plalntifT  also  cross-examined  the  expert 
wltneases  produced  by  defendant  In  short, 
plaintiff's  whole  case,  as  pleaded  and  as  tried, 
rested  on  the  fact  that  this  sponge  was  placed 
In  the  cavity  on  May  28th,  when  "the  defend- 
ant closed  the  wound."  There  la  not  only  an 
entire  absence  of  proof  of  this,  lotting  to  tho 
testimony  of  plaintiff  herself,  and  she  was 
the  only  witness  on  her  side  of  the  case  who 
gave  any  testimony  that  can  be  held  to  bear 
on  this  point,  but  there  is  not  a  particle  of 
evidence  from  which  It  can  be  inferred  that 
It  was  negligent,  unskiUfol  or  nnprofesstonal 
to  then  close  the  wound  with  the  sponge  left 
in  and  that  Is  the  sole  averment  of  negli- 
gence. On  the  contrary,  making  the  incision, 
filling  the  cavity  and  cut  with  gauze,  with 
"sponges,"  and  then  closing  the  wound  wfth 
them  In  place  was  the  very  thing  to  do,  and 
the  only  proper  treatment,  and  there  is  not  a 
scintilla  of  evidence  even  tending  to  show 
that  this  was  done  carelessly  or  negligently. 
The  burden  was  on  plaintiff  to  prove  that 
as  the  crucial  fact  in  her  case.  She  has  foil- 
ed in  this. 

It  iB  hardly  necessary  to  call  attention  to 
the  fiict  that  the  petition  has  no  mBeeeiaca  to 
a  natural  elodng  of  the  wound ;  It  refers  to 
the  dodnff  o£  It  by  defsidant  TbRt  it  was 
not  closed  by  nature  until  long  after  plain- 
tiff left  the  care  of  defendant,  la  proved  by 
her  own  testimony. 

<Urlng  the  moat  earefol  consideration  of 
the  evidence  ft»r  plaintiff,  giving  her  own 
testiraony  every  possible  weight,  we  are  com- 
pelled tD  hold  that  tbere  la  so  evidence  In 
the  case  fnnn  which  the  Jmj  bad  any  right 
to  infer  that,  even  aaanrnlng  that  this  sponge 
or  piece  of  gaoze  waa  put  in  in  May,  that  the 
wound  waa  then  carelessly,  negligently  and 
unpntfMaionaUy  closed  by  the  defendant 
Nor  la  there  any  aubatantlal  evidence  that 
any  QKmge  then  placed  in  the  wound  re- 
mained In  it  from  thai  nntll  the  2lBt  of  Oc- 
tober. The  moat  that  can  be  said  of  plaln- 
Ufl'a  testimony  is  that  it  shows  that  she  did 
not  know  when  this  particular  sponge  was 
put  In.  Hence  there  is  no  substantial  evi- 
dence that  any  of  the  gauze  or  sponges 
placed  In  the  wound  by  defendant  In  May, 
remained  until  October,  or  that  the  gauze 
taken  out  in  October  had  been  put  In  on  May 
28th.  That  there  was  gauze  or  a  surgical 
sponge  in  the  wound  when  plaintiff  left  the 
care  of  defendant  is  practically  admitted  by 
defendant  himself  In  a  letter  which  he  wrote 
and  which  is  In  evidence.  But  this  la  far 
from  an  admission  that  it  had  been  there 
erer  since  May,  nor  is  it  any  admission  of 
req^onslbUit^  of  defendant  for  its  continu- 
ance in  the  wound  nntU  October. 


Another  phase  of  the  case  r^tes  to  the 
sponge  having  been  left  in  the  wound  after 
plaintiff  went  from  under  the  care  of  de- 
fendant and  until  its  removal  in  October  hy 
Dr.  Mitchell,,  her  family  physician.  While 
there  Is  no  charge  In  the  petition  of  negli- 
gence in  leaving  this  sponge  In  the  wound 
until  October,  the  case  was  .tried  on  the 
theory  that  It  had  been  placed  in  the  wound 
in  May  and  left  there'  until  October,  and  that 
this  was  negligence  for  which  defendant  Is 
responsible.  Counsel  for  defendant,  by  his 
position  at  the  trial,  seems  to  have  conceded 
that  a  question  of  negligence  in  leaving  the 
sponge  In,  Is  in  the  case.  It  was  tried  on 
that  theory,  even  though  no  such  issue  la 
tendered  by  the  pleadings.  But  while  con- 
ceding that  this  was  In  Issue,  that  coun- 
sel Insisted  that  defendant  oould  only  be 
charged  for  negligence  In  leaving  the  sponge 
In  the  wound  down  to  the  time  plaintiff  left 
the  care  of  defendant  That  was  in  August 
Without  passing  upon  this,  we  turn  to  the 
more  important  questions  as  to  whether 
there  Is  any  causal  connection  betwem  plain- 
tUTs  suffering  and  the  presence  of  this 
sponge,  and  whether  It  was  lmpropa>,  care- 
less and  n^llgent,  to  leave  It  there  when 
plaintiff  left  the  hospital.  The  surgeon  plac- 
ed on  the  stand  by  plaintiff  as  an  exi>ert. 
positively  refused  to  say  that  a  sponge  left 
in  a  wound  of  the  character  described,  from 
May,  to  October,  would  be  rei^onsible  for  the 
subsequent  suffering  or  condition  ttf  the 
plaintiff.  The  most  that  he  would  say  waa 
that  ita  effect  would  be  problematical;  0iat 
(he  proper  length  of  time  it  should  be  left 
In  woQld  ^pend  on  condititms  and  the  pur- 
pose for  whidi  it  Uid  been  left  in  the  wound ; 
that  they  were  often  left  in  tor  several  days. 
Aaked  it  "aeveral  days"  was  the  limit,-  he 
answered:  "No,  not  the  Umit  As  I  aald 
awhile  ago,  It  might  be  in  aome  eaaea  you 
vpould  have  aome  other  ol^ect  la  Iceei^ng  one 
cwtaln  gauae  In  th^  for  instance  If  you 
are  aftaid  to  take  It  out  on  account  of  the 
position  it  la  in,  because  yon  know  you  can't 
get  it  hack  there  again,  becaoae  you  have 
got  it  In  there  for  a  purpoae  and  yon  can't 
get  another  one  back  there,  therefore  your 
wound  is  siQvnratlng  anyway,  it  won't  do 
any  additional  harm." 

Dr.  Mitchell,  who  again  took  chai^  of  the 
case  after  plaintiff  returned  from  the  hos- 
pital, testifies  that  the  wound  was  then  opes, 
the  opening  about  two  and  a  half  Inches  long 
and  an  Inch  and  a  half  wide,  and  a  **ae- 
ropurulent  secretion  coming  out  of  it,"  a 
discharge  of  pua  "Fbe  wound  remained  open ; 
as  It  would  tend  to  heal  up  he  destroyed 
the  fine  tissue  formed  at  the  outer  edges 
with  nitrate  of  silver  in  order  to  keep  the 
wound  open. 

It  appears  from  the  testimony  of  Dr. 
Mitchell  that  on  October  2l8t,  when  he  re- 
moved the  outer  gauce^  he  found  the  tape 
(tf  ttm  Vfvnwi  eipoaad  and*  tafclng  hcdd  <ff 
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the  tape  vIQi  a  pair  of  light  steel  tweezeia, 
he  pulled  ont  the  spooge.  He  testlflea  that 
when  he  foond  this  sponge  had  been  forced 
up  toward  the  enter  edge  of  the  wound,  he 
felt  that  the  lower  cavity  was  gradually  heal- 
ing and  that  this  operation  had  forced  the 
sponge  to  the  surface.  After  taking  out 
the  sponge  be  put  in  a  small  drain,  bat  the 
surface  was  healing  bo  rapidly  that  it  pushed 
this  drain  out  and  he  bad  to  use  the  nitrate 
to  ke^  it  open.  Another  abscess  formed  In 
«  short  time  and  the  matter  had  worked  It- 
self through  the  original  opening,  discharg- 
ing quite  a  large  amount  of  pus.  Again  an 
abscess  formed  and  the  wound  again  re- 
opened. This  was  some  time  after  the  sponge 
had  been  removed.  This  occurred  several 
times  until  about  February,  when  the  wound 
healed.  So  it  is  clear  that  from  this  evi- 
dence,  and  there  was  none  to  the  contrary, 
the  presence  of  the  sponge  had  nothing  to  do 
with  the  formation  of  these  abscesses,  for 
Dr.  Mitchell  testifies  that  the  suffering  plain- 
tiff went  through  was  almost  the  same  after 
the  removal  of  the  sponge  as  before  that 
Asked  if,  from  his  observation  of  the  case, 
as  he  treated  plaintiff  from  August  21st  to 
October  2lBt,  when  he  removed  the  sponge, 
in  his  opinion  the  presence  of  tlie  sponge  bad 
been  beneficial  or  detrimental,  he  answered 
that  It  was  beneficial,  "because,  if  the  sponge 
hadn't  been  In  ber'lt  would  have  then  healed 
np;  I  couldn't  have  kept  it  open."  Asked 
if  he  had  known  that  the  sponge  was  in  the 
wound  when  he  took  charge  of  plaintiff, 
whether  he  would  have  removed  1^  he  an- 
swered that  he  would  not 

It  will  be  seen  that  the  expert  called  by 
plaintiff  refused  to  testify  that  the  presence 
of  the  sponge  was  hurtful  or  leaving  It  there 
showed  negUgence.  In  fact  there  was  no  evl- 
dmoe  whatever,  no  witness  testified  that  the 
presence  of  the  sponge  had  been  Injurious. 

For  these  reasons  we  are  compelled  to  hold 
that  the  judgment  of  the  circuit  court  In 
overruling  the  demurrers  was  erroneous. 

In  this  view  of  the  case  we  do  not  consider 
it  necessary  to  take  up  other  assignments 
further  than  we  have  done.  The  Judgment 
of  the  drcnit  conrt  la  rerarsed. 


AIiLBN, 
senta 


concurs.   NOBTONI,  J,  dla- 


ST.  LOUIS  SANITABT  GO.  T.  REHED. 
(Bt  Loult  Goort  of  Appeals.   Missouri.  Dec. 

1.  Movm  BsonvKD  (i  18*)— BrlniiKn— Bub- 
DKif  OF  Psoor. 

In  an  action  for  money  had  and  received 
by  defendant  to  plaiDtiff*a  use,  where  defendant 
pleaded  that  such  money  was  paid  him  by  plain- 
tiiS  as  compenution  for  servicea,  and  was  not 
received  on  any  other  account  whatsoever,  It 
was  error  to  bold  that  the  burden  of  proof  was, 
at  the  outset  and  by  die  pleadings,  upon  the 
defendant;  tiiia  ruling  losing  sight  of  the  dis- 


tinctioa  between  the  burden  of  proof  and  tiie 
preponderance  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  iS  70-72 ;  Dec  Dig.  {  18.*] 

2.  MONET    BecEIVED    ({    1*}  — NaTUBI  AfTD 

OaouNDs  or  AonoN. 

An  action  for  money  had  and  received  liaa 
for  money  which,  in  equity  and  right,  defend- 
ant ought  to  refund,  for  money  paid  oy  mistake, 
or  got  through  imposition,  express  or  implied, 
or  an  undue  advantage  taken  of  plaintiff's  situ- 
ation, contrary  to  laws  made  for  the  protection 
of  persons  under  the  circumstances,  and  is  fa- 
vored. 

[Ed.  Note.— For  other  cases,  see  Money  Ee- 
ceived,  Cent  Dig.  {  1 ;  Dec.  Dig.  i  I.*] 

3.  Monet  Becbivbd  (J  17»)—PrjtADiNO— Pe- 
tition. 

The  petition  in  an  action  for  money  had 
and  received,  unless  on  an  account,  mnst  usual- 
ly be  special,  setting  forth  the  relation  of  the 
parties  and  the  contract  or  wrong  by  means  of 
which  the  money  was  received ;  and  hence  the 
petition  in  an  action  to  recover  money  which  de- 
fendant claimed  was  paid  him  by  plaintiff  for 
services  should  therefore  set  forth  the  relation 
of  the  parties  and  the  contract  or  wrong  oat  of 
which  the  right  of  action  arose. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  SI  M-61.  64-68;  Dec  Dig. 

i  i7.»] 

4.  Pleading  {J  367*)  —  Motions  to  Maex 
Definite  and  Certain. 

The  failure  of  the  petition  In  an  action  for 
money  bad  and  received  to  set  forth  the  rela- 
tion of  the  parties,  the  contract  or  the  wrong 
out  of  which  the  cause  of  action  arose  could 
have  been  reached  by  motion  to  make  It  more 
definite  and  certain,  it  sot  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  64,  U78-1193;  Dec  Dig.  S  3677] 

5.  COBPOaATIONS  (S  808*)— OmcKBB—BxaHT 
TO  Compensation. 

One  who,  though  he  was  known  at  one  time 
as  secretary  and  treasurer,  and  at  another  as 
treasurer,  of  a  corporation,  was  neither  a  direc- 
tor nor  a  stockholder,  but  a  mere  hired  employ^, 
could  recover  the  reasonable  value  of  bis  serv- 
ices, if  rendered  at  the  request  by  the  direc- 
tion, or  with  the  knowledge  of  the  company's  of- 
ficers, directors,  or  managers,  and  accepted  by 
them,  and  not  voluntarily  rendered,  without 
expectation  of  reward,  notwithstanding  a  resolu- 
tion of  the  board  of  directors  that  all  salaries 
should  end  with  the  end  of  the  then  current 
year,  since  the  rule  that  officers  and  directors 
of  corporations  may  not  diarge  for  services, 
unless  founded  on  a  resolution  of  the  board  or 

Srovided  for  in  the  articles,  constitution,  or  by- 
Lws,  does  not  apply  to  one  who  is  neither  a 
director  nor  stockholder;  and  hence,  though 
the  introduction  of  such  resolution  prima  facie 
deprived  him  of  any  claim  to  salary,  he  should 
have  been  permitted  to  diow  that  he  did  the 
work  with  the  consent  on  the  employment  and 
with  the  knowledge  of  the  company's  officers 
aud  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  1834-1349 ;  Dec.  Dig.  8  308.*] 

Appeal  from  St  Louis  Glrcntt  Court; 
Chas.  Glaflln  Allen,  Judge. 

Action  by  the  St  Louis  Sanitary  Compa- 
ny against  William  F.  Beed.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Morton  Joardan,  of  St  Louis,  for  appel- 
lant Chestv  H.  Erum,  of  St  Lonls,  for  re- 
spondent 


•For  other 
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BBTNOLDS,  P.  J.  The  petition,  after 
averring  the  iDcorporatlon  of  the  plaintiff, 
charges  "that  the  defendant  Is  justly  In- 
debted to  the  plaintiff  in  the  sum  of  $1,600 
for  so  much  money  had  and  received  to  the 
use  of  the  plaintiff  between  May  1,  1907, 
and  May  1,  1910,  to-wlt."  Here  follows  an 
itemized  statement  charging  $50  as  received 
May  1,  1007,  and  on  the  1st  day  of  each  suc- 
ceeding month  to  and  Including  December  1, 
1909.  The  petition  continues:  "That  pay- 
ment of  the  said  sums  and  the  said  aggre- 
gate sum  of  $1,600  received  as  aforesaid  by 
the  defendant  to  the  plaintiff,  has  been  duly 
demanded  of  defendant  by  the  plaintlfl  and 
by  blm  refused."  Judgmoit  la  demanded  for 
that  sum  and  costs. 

A  demarrer  was  interposed  to  this  and 
OTOmled.  As  plalntlfF  answered  over,  it 
la  not  necessary  to  notice  this.  The  an- 
swer, after  denying  each  and  every  allega- 
tion of  the  petition,  "except  such  as  are 
hereinafter  admitted,"  denies  that  defend- 
ant is  Indebted  to  plaintiff  In  the  sum  of 
$1,600  or  in  any  other  sum  whatsoever.  It  ad- 
mits that  on  the  dates  alleged,  defendant  did 
receiTe  of  plaintiff  the  sums  therein  set  out, 
aggregating  |1,600,  "which  said  moneys  were 
paid  blm  tbe  plaintiff,  and  received  by 
the  defendant,  as  Ub  (Kunpeiuation  for  serv- 
ices rendered  to  Qie  plaintiff,  at  its  instance 
and  request,  during  the  time  and  period 
atoiesaid,  as  secretary  and  tieasoTer  of  said 
plaintiff  corpoiatloii ;  and  tliat  said  sums 
and  compenwaon  were  reasonable  for  the 
services  rendered;  and  that  said  soma  were 
not  rec^ved  on  any  other  account  wbatso- 
erer." 

There  was  a  n^ily  which  denies  that  the 
moneys  mentioned  In  the  petition  and  an- 
swer were  moneys  paid  defendant  by  plain- 
tiff, and  "denies  that  they  were  received  by 
the  defendant  u  Us  compensation  for  sw- 
Ices  rendered  to  plaintiff  at  any  time  either 
as  secretary  or  In  any  othw  capadty.  It 
alleges  that  the  said  moneys  were  received 
and  had  by  th^  d^ndant  as  alleged  in  the 
peUtlon.** 

Trial  to  the  court,  a  Jury  having  been 
waived.  At  the  Outset,  counsel  for  plalnUfl 
asked  the  court  to  rule  that  the  burden  of 
proof  was  on  defendant  under  tbe  pleadings. 
The  court  so  ruled,  defendant  excepting. 

Thereupon  defendant  offered  himself  as  a 
witness  and  testlfled  that  he  had  been  sec- 
retary and  treasurer  of  plaintiff  corporation 
from  April,  1906.  He  was  sudi  by  appoint- 
ment of  the  board,  but  was  not  a  member 
of  its  board  of  directors  nor  a  stockholder 
in  the  company.  He  testlfled  that  when  he 
turned  over  the  books  and  papers  and  mon- 
ey of  plaintiff,  after  December  31,  1908,  he 
accounted  for  and  paid  over  to  bis  succra- 
sor  all  moneys  in  his  possession  other  than 
the  $1,600  here  Involved.  Counsel  for  de- 
fendant offered  to  Introduce  evidence  tend- 
ing to  prove  tbe  reasonable  value  of  the 


services  defendant  had  performed  for  the 
plaintiff  for  the  period  covered,  and  that 
the  $1,600  defendant  had  retained,  had  been 
retained  with  the  approval  and  consent  of 
the  president  of  the  company,  and  was  on 
account  of  services  he  had  rendered  as 
secretary  and  treasurer  of  the  plaintiff  cor- 
poration while  its  business  and  affairs  were 
being  wound  up.  This  line  of  testimony 
was  all  objected  to  and  excluded  on  objec- 
tion of  plaintiff's  counsel,  defendant  duly 
excepting.  On  cross-examination  a>un8elfor 
plaintiff,  identifying  tbe  books  of  the  cor- 
poration, read  from  the  minutes  of  the  pro- 
ceedings of  the  board  this:  "Special  meet- 
ing of  the  board  of  directors  duly  called, 
held  April  25tb.  1905;  present,  Messrs. 
Campbell,  Oarnett  and  President  Blakely. 
The  minutes  of  the  last  meeting  were  read 
and  approved.  *  *  •  Ordered  that  tho 
superintendent's  salary  be  reduced  one-half; 
that  the  secretary  be  laid  off  and  that  the 
treasurer  be  empowered  to  act  as  secretary, 
his  salary  for  the  two  offices  being  fixed  for 
the  present  at  $100  per  month."  Defendant 
testified  that  he  had  been  elected  treasurer 
on  the  24th  of  March,  1904;  that  at  that 
time  his  salary  as  treasurer  commenced 
April  1,  1904,  and  was  fixed  at  $1,500.  He 
also  identified  an  entry  in  the  minutes  as 
in  the  handwriting  of  the  president,  who 
had  signed  the  minutes,  the  entry  of  date 
November  16,  1906:  "It  was  ordered  also 
that  salaries  end  with  the  end  of  the  pres- 
ent year,  as  well  as  all  other  expenses  that 
can  be  controlled."  Asked  if  he  was  presoit 
at  that  meeting,  wltneas  said  he  was  not. 
On  redirect  examination,  tbe  witness  was 
asked  by  his  counsel,  1^  after  the  date  of 
that  meeting,  he  bad  continued  to  dlsdiarge 
his  duties  as  secretary  and  treasurer  of 
the  company,  up  to  January  1,  1909.  He 
answered  that  he  had,  "the  same  afterwards 
as  before,"  and  that  during  that  period  he 
had  the  custody  of  the  books  and  papers  and 
mtmeys  of  the  company.  He  had  been  pidd 
his  salary  at  the  rate  of  $100  a  month  np 
to  the  1st  of  January,  1907.  Asked,  what 
compensation  he  had  been  paid  after  the 
1st  of  January,  1907,  and  prior  to  May  1. 
1907,  objection  was  made  on  the  ground 
that  it  assumed  compensation  had  been  paid. 
Objection  sustained,  counsel  excepting.  He 
was  then  asked  if,  after  the  1st  of  January, 
1907,  the  directors  of  the  company  knew  he 
was  continuing  the  services  as  secretary  and 
treasurer  of  the  company  as  before.  He  an- 
swered that  they  did.  Asked  if  he  contin- 
ued to  render  those  services  from  January 
1,  1907,  to  January  1,  1009,  with  the  knowl- 
edge and  consent  and  approval  of  the  di- 
rectors of  that  corporation,  he  answered, 
"Yes."  This  was  objected  to  after  the  an- 
swer bad  been  made  and  the  objection  sus- 
tained. Finally  defendant  was  asked  on 
what  account  and  for  what  reason  he  had 
retained  the  $1,600  when  be  turned  over  the 
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books  and  papers  and  moneys  of  tbe  cor- 
poratloD  to  bis  saccessor  In  oflBee.  This  was 
objected  to,  objection  sustained  and  coonsel 
duly  excepted. 

At  tbe  conclusion  of  the  bearing  and  hav- 
ing taken  tbe  cause  under  adTisement,  the 
court  made  a  finding  and  rendered  Judgment 
In  favor  of  plalntUf  f6r  tbe  amount  sued 
for  with  interest  From  this.  Interposing  a 
motion  for  new  trial  as  well  as  one  in  ar- 
rest of  Judgment  and  excepting  to  these  mo- 
tions being  overruled,  defendant  dnly  per- 
fected his  appeal  to  this  court. 

This  Judgment  and  the  rulings  of  the  trial 
court,  hereinafter  referred  to,  cannot  be  sus- 
tained. 

[1,  2]  It  was  error  to  hold  that  the  burth- 
en of  proof  was  on  defendant.  Tb»  peti- 
tion undertakes  to  state  an  action  for  mon- 
ey bad  and  received,  a  form  of  action  of 
wbidi  it  has  been  said  by  Lord  Mans- 
field in  the  often  quoted  case  of  Moses  v. 
Macferlan,  2  Burr.-  1005,  lying  "for  money 
which  ex  squo  et  bono,  the  defendant  ought 
to  refund:  *  *  *  It  lies  fbr  money  paid 
by  mistake;  •  •  •  or  for  money  got 
through  Imposition  (express,  or  implied) ; 
•  •  *  oY  an  undue  advantage  taken  of 
the  plaintlfTs  situation,  contrary  to  laws 
made  for  the  protection  of  persons  under 
those  ctrenmstancea."  It  Is  a  form  of  ac- 
ticm  favored  in  our  state,  as  see  Gllflord 
Banking  Go.  t.  Donovan  Commission  Ca, 
196  Mo.  2S2,  loc.  dt  288,  04  S.  W.  S27.  We 
bave  discussed  this  form  of  action  in  Oar- 
nett  ft  AUen  Paper  Go.  v.  BUdland  Pabllsta- 
lug  Co..  196  Ho.  App.  187,  186  8.  W.  736, 
and  need  not  go  into  it  folly  here. 

[S,  4]  It  Is  said  in  Abbott's  Trial  Evidence 
<2d  Ed.),  p.  88t^  that,  "The  complaint,  un- 
less oh  an  account,  must  usually  be  special, 
setting  forth  the  relation  of  the  parties  and 
the  contract  or  wrong  by  means  of  which  the 
moD^  was  received."  This  Is  not  an  action 
m  an  account,  in  the  sense  in  which  that 
term  Is  used.  That  it  does  not  set  forth  the 
relatlim  of  the  parties,  the  contract  nor  tbe 
wrong,  la  manifest  Falling  by  his  petition 
to  do  that  bovever,  whl(A  fsUnre  could  have 
been  reached  by  motion  to  make  the  petition 
more  definite  and  certain,  If  not  by  demurrer, 
did  not  absolve  tbe  plaintiff  from  its  obliga- 
tion to  make  out  at  least  a  prima  fade  case 
by  proof,  proof  of  the  facts  essential  to  a 
recovery.  We  have  set  out  the  answer  of 
defendant  in  this  case  practically  in  full. 
That  answer  admits  defendant  retained  tbe 
amount  of  money  and  on  the  dates  set  out, 
but  it  specifically  puts  in  Issue  the  very 
essential  allegation  that  the  money  so  re- 
tained was  of  tbe  moneys  of  the  plaintiff, 
or  that  the  defendant  had  and  received  that 
money  to  the  use  of  plaintiff.  That  is  spe- 
dflcally  denied  in  the  answer.  The  reply  re- 
peats the  original  averment  We  might  here 
aiVlr  this  test:  could  the  plaintiff,  with  the 
answer  <tf  degsndant  •«<miw«g  that  he  bad 


retained  tlie  $1,000,  ban  snocessfoUy  moved 
for  Judgment  on  the  answer?  1h«  learned 
counsel  for  plaintiff  made  no  such  motion, 
does  not  here  make  any  such  contention. 
The  burden  of  proof  was  on  the  plaintiff, 
notwithstanding  the  answer,  \nthout  go- 
ing into  the  qneation  to  any  great  n^ent,  or 
attempting  to  compile  the  authorities  gorem- 
tng  tbe  matter,  we  consider  it  suffldent  to 
refer  to  two  cases,  namely.  Glover  v.  Hen- 
derson, 120  Mo.  367,  26  S.  W.  175t  41  Am. 
St.  Bep,  69S,  and  Marshall  livery  Go.  v.  Mc- 
Kelvey,  56  Mo.  App.  240.  In  the  former  of 
these  cases.  It  is  said  (120  Mo.  loc  dt.  382, 
25  S.  W.  179,  41  Am.  St  Rep.  695):  "The  ob- 
ligation to  prove  nny  fact  is  upon  tbe  party 
who  asserts  the  afDrmatlve  of  the  Issna** 

In  Marshall  Livery  Go.  v.  McKelvey,  su- 
pra, it  Is  said,  passing  on  an  Instruction  giv- 
en by  the  court  to  tbe  effect  that  the  burth- 
en of  proof  is  on  the  plaintiff  to  establish 
to  the  Jury's  satisfaction  by  the  preponder- 
ance of  the  proof,  that  the  defendant  failed 
to  exerdse  ordinary  care  In  driving  and  car- 
ing for  the  horse  which  he  had  hired  from 
the  plaintiff,  and  of  which  instruction  plain- 
tiff complained,  that  the  objection  "loses 
sight  of  the  distinction  betvrem  the  tmrdra 
of  proof  and  the  burden  of  evidence.  The 
former  remains  throughout  the  trial  where 
the  pleadings  place  It  In  the  first  Instance, 
while  the  latter  may  shift  from  dde  to  side 
according  to  the  state  of  the  proof.  *  •  • 
It  was  necessary  for  the  plaintiff  to  all^ 
and  ivove  that  in  the  use  of  the  horse  the 
d^endant  was  guilty  of  Some  negligent  ad, 
and  that  the  death  of  Oie  horse  was  tiie 
result  of  sndi  act  TtteoB  were  Uie  consti- 
tutive facts  of  the  canse  of  aetlfm.  A  prima 
tocie  case  was  made  by  the  Introduction  of 
evidence  tending  to  prove  that  tbe  hoxse, 
at  the  time  of  tbe  deliveir  to  tbe  defendant 
was  apparently  In  good  condltloa  If  the 
evidence  bad  closed  at  this  point  the  plain- 
tiff would  have  been  entitled  to  recover,  pro- 
vided the  Jurors  were  satisfied  from  its  evi- 
dence that  the  horse  was  in  a  healthy 
condition  at  the  time  of  its  delivery  to  the  de- 
fendant Therefore,  at  this  stage  of  the  pro- 
ceeding, tbe  burden  of  evidence  was  cast  on 
the  defendant  to  show  by  some  substantial 
evidence  that  he  exerdsed  ordinary  care  In 
the  use  of  the  animal."  This  ruling  and  tbe 
distinction  between  burden  of  proof  and 
preponderance  of  evidence  was  lost  sight  of. 
It  was  error,  in  the  absence  of  any  showing 
whatever  on  the  part  of  the  plaintiff,  and 
with  the  very  qualified  admission  in  the  an- 
swer of  defendant  that  admission  coupled 
with  a  denial  of  the  very  essential  averment 
In  the  petition  that  the  money  so  taken  and 
withheld  by  defendant  was  received  and  re- 
tained by  blm  for  tbe  use  of  plaintiff,  to 
bold  that  the  burden  of  proof  was  at  the 
outset  and  by  the  pleadings,  upon  the  de- 
fendant. 

[I]  Passing  Oiat  and  looking  to  th«  mUngs 
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at  tlw  trial,  by  whloh  tba  trial  conrt  nfoaed 
to  allow  Oie  intxodnction  ot  evldaiee  tend- 
lug  to  snstaln  Uie  plea  of  qnaDtom  meruit 
and  excluded  evidence  offered  by  defendant 
to  iliow  that  he  bad  performed  the  services 
at  the  Instance  and  with  the  ccmsent  and 
knowledge  of  the  officers  and  directors  of 
the  company,  grave  error  was  committed. 
The  zeaolntlon  Intradnced  in  eTidai(»  prima 
fbde  deprived  defendant  of  any  claim  to 
salary,  but  did  not  conclude  him  from  show- 
ing that  he  was  not  in  fact  included  in  it; 
from  showing  that  notwUhstanding  that  res- 
olution he  had  continned  in  the  employ  of 
plaintiff,  doing  the  work  usually  appertain- 
ing to  the  t^ce  of  secretary  and  treamrer, 
and  that  he  did  the  work  wiOk  the  consent, 
on  the  employment  and  with  the  knowledge 
of  the  officers  and  directors  of  the  company. 
It  was  within  his  right,  falling  a  contract 
fixing  the  amomit,  to  follow  ttuA  np  with 
evidence  of  ttw  reasonable  Talne  of  tlioae 
8errlce&  Die  role  invoked  by  connsel  fbt 
plaintiff  and  suatained  by  the  trial  court, 
that  no  officer  <^  the  company  Is  entlQed  to 
compensation,  mr  to  claim  pay  for  amices  on 
qoantom  mwni^  in  the  absence  of  a  con- 
tract, or  unless  there  is  an  express  provision 
in  the  by-laws,  or  reaoIotlcaL  of  tlie  board, 
awarding  him  salary  or  pay,  has  no  applica- 
tion whatever  to  this  case.  This  defendant 
waa  neither  a  director  nor  stockholder  of  the 
company.  He  was  titolar  secretary  and 
treasurer  at  one  time,  treasurer  at  another, 
but  In  point  of  ffect,  as  the  evldaice  which 
be  offered  certainly  tended  to  diow,  he  was 
a  mere  hired  employs. 

The  reason  of  the  rule  fort}lddiDg  officers 
and  directors  of  oorporatlons  to  charge  for 
smrlces,  unless  tliat  charge  is  founded  on  a 
resolution  of  the  board,  or  Is  provided  for 
in  the  artldes,  constitution  or  by-laws  of 
the  corporation,  does  not  apply  here.  Cor- 
porations are,  In  a  way,  partnendiips;  the 
directors  are  themselves,  under  Our  law, 
members  of  the  corporation,  stockholders. 
Acting  as  directors,  they  are  more  than  mere 
agents  for  their  fellow  stockholders;  they 
are  their  trustees,  in  charge  of  a  trust  fund. 
They  cannot  charge  or  receive  pay  for  any 
services  rendered  their  co-stockholders — the 
cestui  qui  trust — "unless  compensation  for 
such  services  is  provided  for  In  its  charter 
or  authorized  by  a  by-law,  or  resolution  of 
the  board  of  directors  before  the  services 
are  rendered."  Taussig  v.  St  Louis  &  Kirk- 
wood  Ry.  Co.,  166  Mo.  28,  loc.  dt  33,  65  3. 
W.  969,  89  Am.  St  Rep.  674;  Watcham  t. 
Inside  Inn  Co.,  159  Mo.  App.  33,  loc.  dt  40, 
139  B.  W.  226.  But  as  concerns  directors, 
"it  is  well  settled  law  in  this  state  that  the 
acts  of  a  corporation  may  be  proved  in  the 
same  manner  as  the  acts  of  individuals,  and 
that  a  promise  to  pay  the  reasonable  value 
of  services  rendered  and  accepted  may  be  Im- 
plied against  corporatious  as  against  individ- 
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uals."  Taussig  t.  St  Louts  *  Kirkwood  By. 
Co.,  supra,  166  Ho.  loc  <lt  ^  6S  8.  W.  968, 
89  Am.  St  Bep.  6T4.  If  this  defendant  ren- 
dered services  at  the  request  or  by  the  di- 
rection, or  even  with  the  knowledge  of  the 
officers,  directors,  managers  of  the  company, 
and  tliC7  aocqpted  the  services,  he  having- 
no  oontzaet  fixing  his  compensation,  unless  it 
appears  that  the  services  were  viduntary 
and  rendered  without  expectation  of  reward, 
dOfendant  Is  entitled  to  recover  tte  reason- 
able  value  of  such  services  or  proof  of  Ouie 
Talu& 

The  Judgment  of  the  drcait  court  Is  re- 
versed and  the  cause  remanded  for  further 

proceedings, 

NOBTONI  and  ALLBN,  JX,  ooucnz. 


KIMDOBF  V.  KIMDOBV. 
(St  Louis  Court  of  Appeals.   Missouri.  Dec 

1.  Appeal  and  Ebbob  (|  1009*)— FinDiNos— 

Co  NCLUSIVENBSS. 

Since  a  suit  for  separate  maintenance  hj 
the  wife  is  in  the  nature  of  au  equitable  pro- 
ceediag,  the  trial  court's  findings  are  not  binoing 
on  appeal,  though  they  will  be  largely  deferred 
to,  where  the  evidence  shaz]Ay  oonnlcti. 

(Ed.  Noter-for  other  cbbbi,  sas  Appeal  and 
Error,  Cent  Dig,  H  8870-3676;  Dec  Dig.  | 
1009.*] 

2.  Husband  and  Wife  (|  297*^AonoN  fob 
Sefabate  Maintenancx  —  ScrFiciBNCT  or 

EVIDENCB. 

Evidence  in  an  action  for  separate  main- 
tenance to  sustain  a  finding  that  defendant 
struck  his  wife  and  drove  her  from  his  home, 
and  afterwards  refused  to  provide  for  her  unless 
■he  would  return. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  1  1090;  Dec.  Dig.  |  297.*] 

8.  Husband  and  Wira  (8  283*)— Sepabatb 

Maihtknancb— Cbubltt. 

A  wife  may  leave  home  and  sue  for  sepa- 
rate maintenance  under  the  statute,  if  her  hus- 
band's wrongful  conduct  makes  her  condition 
while  living  with  him  intolerable. 

[Ed.  Note.— For  other  cases,  sea  Husband  and 
Wife,  Cent  Dig.  H  1062-1073;  Dee.  Dig.  f 
283.*1 

4.  Husband  and  WfvE  ({  283*)  —  Sbpautb 
Maintenance  —Abandonment. 

There  is  an  abandonment  entitling  the  wife 
to  separate  maintenance,  wbere  her  husband 
wrongfully  drives  her  from  liim,  or  turns  her 
out  of  doors. 

WEd.  Note.— For  other  cases,  aes  Husband  and 
[fe.  Cent  Dig.  H  1062-1078;  Dee.  Dig.  | 
283.*] 

5.  Husband  and  Wife  (S  283*)  —  Sefabats 
Maintenance— Abandonke  NT. 

To  constitute  an  abandonment  so  as  to  ra- 
title  the  wife  to  a  separate  maintenance,  there 
must  be  a  failure  or  refusal  to  provide  fOr  her. 
as  well  as  an  abandonment. 

WEd.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  H  1062-im;   Dec.  Dig.  | 
283.*] 

6.  HtrSBARD  AND  WiTB  (|  288*)  —  SKPABATB 

Maintbnancb— Failubb  to  Pbovidb. 

A  husband  cannot  after  turning  his  wife 
out  of  his  home  without  cause,  relieve  himself 
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from  prorldinc  ft  Mjpuato  malntetuuice  by  offer- 
ins  to  sapport  her  u  abe  Eetanis  home. 

 [Ed.  Note.— For  other  cases,  m  Hasband  and 

mre^^Cent  Dig.  H  10@-aO78;  Dm.  Die  | 

7.  HUSBAKD  AND  WlTK  ({  297*)  —  SEPARATE 
MAINTEHANCE— SDITICIENOY  OT  ETIDSNCE— 
BXCSSSIYE  Ajllowaitcbs. 

Bridence  in  an  action  for  separate  main- 

t^mce  held  not  to  show  that  an  allowance  of 

¥25  a  month  was  excessive. 

,  [Ed.  Note.— For  other  cases,  see  Hasband  and 

Wile,  CSeoL  Dig.  {  1090;  Dec.  Dig.  1  297.*] 

Bernolds,  P.  J.,  dissenting  in  part. 

Appeal  from  St  Lonla  Olrcnlt  Court;  Wm. 
M.  Elnsey.  Jadge. 

Action  by  Dora  Klndorf  against  William  E. 
Sndorf.  From  a  Judgment  for  plalntU^  de- 
ftndai^  appeals.  Affirmed. 

GL  J.  Andeiaon,  of  St  LodIb,  ftor  an)tilaiit 
Zacbiltx  ft  EaOaUMt  of  8t  Louis,  for  re- 

BVonOent: 

AUJEN.  X  Plaintlfl  Is  ttae  wife  of  defend- 
ant and  thlB  vMfm  is  one  fm  ber  separate 
maintenance  under  tb»  statute.  The  trial 
court  found  Che  issues  for  plalntUt,  and  ad- 
judged that  tbe  defendant  pay  hra  |25  pw 
rnmUi,  tor  the  support  of  platnUlC  and  a 
minor  ctalld;  from  which  Judgment  tlie  de- 
fendant prosecutes  this  appeal. 

Ttae  petition  aTozied  that  on  Hay  14, 1911« 
In  ttae  clt7  of  St  Louis,  detMidant  without 
cause  abandoned  plaintiff,  and  thereafter  re- 
fused, and  neglected  to  maintain  and  provide 
for  her  and  two  minor  dilldren  bora  of  tbe 
marriaKe.  The  answer  was  a  general  doiiaL 

Plaintiff  and  defendant  were  married  in 
1894,  and  lived  together  as  husband  and  wife 
nutii  Hay  14,  1911.  Two  children  were  bom 
of  tiie  marriage,  vis.,  Geoi^  Eindorf  and 
WlUlam  Klndorf,  aged  respectlTely  14  and 
15  years  at  the  time  of  ttae  trial  below.  It 
appears  that  defendant  is  a  cigar  maker  by 
occupation,  and  that  Saturday  evening.  May 
IS,  1911,  he  returned  from  his  work  and  aeked 
hla  younger  son,  George,  to  take  certain  cards 
and  deliver  them  at  a  house  some  15  city 
blocks  distant;  that  the  boy  wanted  to 
change  his  clothing,  for  the  reason  that  he 
had  been  playing  ball  that  afternoon  whereby 
his  clothes  had  become  soiled,  and  that  he 
did  not  want  to  appear  upon  the  street  in 
such  condition.  It  seems  that  defendant 
objected  to  this,  and  insisted  that  the  boy 
go  on  the  errand  at  once.  The  testlpiony  is 
conflicting  as  to  Just  what  was  said,  but  this 
is  immaterial  here.  At  any  rate  the  defend- 
ant took  what  is  referred  to  In  the  testimony 
as  a  "cat-o'-nlne-tal)s"  and  began  to  whip  the 
boy.  This  occurred  in  the  kitchen  of  defend- 
ant's home.  It  seems  that  the  Instrnment 
which  def  radant  used  to  administer  this  pun- 
ishment consisted  of  a  piece  of  leather 
fastened  to  the  end  of  a  broom  handle;  and 
that  lie  proceeded  to  whip  the  boy  severely 
with  it  The  plaintiff  testified  that  wbUe 
drfandant  was  striking  the  boy  she  said  to 
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talm,  "Will,  dont  Mt  him,  but  tatt  to  him," 
and  that  defendant  replied,  "I  am  doing  this, 
and  if  you  interfere  I  will  bit  you  botb  and 
put  yon  out,"  and  that  defendant  did  there- 
upon strike  her.  Defendant  denies  that  be 
so  struck  plaintiff,  and  testified  that  plaintiff 
interfered  catching  hold  of  his  arm,  say- 
ing, "Ton  ain't  going  to  bit  him  for  any- 
thing like  that" 

The  dlfficuitr  ended  by  the  boy  running 
from  the  house  and  going  to  tals  grand- 
mother's, -where  he  remained  until  the  next 
morning.  Plaintiff  testified  that  defendant 
was  quarrelsome  all  that  ev^lng.  On  the 
following  morning  he  sent  bis  son,  mUiam, 
to  get  Geo^e  and  bring  him  home;  and  when 
the  boys  reached  home,  and  George  sat  down 
in  tbe  kltcfaoi,  defendant  at  once  came  up  to 
him  and  began  to  beat  him  with  a  rope  that 
he  had  In  the  meantime  spedally  braided  and 
prepared  for  that  purirase.  The  evidence  is 
quite  convincing  that  die  d^endant  brutally 
and  unnmdfuUy  beat  tlie  hoy  wltb  this  Inr 
strument;  tlie  testimony  of  witnesses,  who 
saw  and  examined  the  boy  shortly  thereafter 
being  to  the  effect  that  be  was  bruised  and 
bleeding  about  the  bead,  arms,  neck,  shoul- 
ders, and  body. 

Tba  testimony  is  highly  conflicting  as  to 
what  took  place  between  plaintiff  and  defend- 
ant at  ibis  tlma  Plaintiff  testified  that  the 
defendant  also  struck  her  with  the  rope, 
pushed  her  and  the  boy  out  ttae  kitchen  door, 
saying,  "I  will  put  you  both  out,"  tiling 
than  to  "go,"  and  that  be  offered  to  pack 
bar  clothes  and  throw  them  out  after  ber. 
George  testified  tbat,  while  bis  fiither  was 
striking  him,  his  mother  came  to  the  door, 
and  the  defoidant  said,  "If  you  want  to  see 
me  strike  him,  come  on  In;  I  will  hit  both 
of  you  and  put  yon  out;**  that  he  did  there- 
upon turn  and  strike  the  plaintiff,  as  well  as 
his  son,  pushed  them  both  out  the  door,  and 
told'  them  to  go.  Several  other  witnesses, ' 
residing  in  the  immediate  neighborhood,  tes- 
tified to  hearing  the  beating  of  the  boy,  and 
to  have  heard  defendant  tell  plaintiff  and  his 
son  to  go  or  "get  out";  tbat  plaintiff  asked 
to  have  her  clothes,  and  that  defendant  sold 
that  he  would  help  her  pack  them  and  throw 
them  out  after  her.  Plaintiff  thereupon  left, 
with  a  bundle  of  her  clothes,  her  son  George 
going  with  ber,  and  wmt  to  the  home  of  ber 
parents. 

Defendant  denies  tbat  he  struck  liis  wife, 
either  upon  the  day  of  the  separation  or  the 
evening  before;  denies  that  he  told  her  to  go 
or  get  out,  or  that  he  pushed  her  out  of  the 
door.  He  says  that  plaintiff  interfered  when 
he  was  striking  the  boy,  and  ttiat,  when  the 
latter  ran  out  of  the  kitchen,  plaintiff  said 
she  was  going  to  leave,  and  did  so.  Defend- 
ant's evidence  as  to  what  occurred  on  the 
Sunday  morning  in  question  consisted  wholly 
of  his  own  testimony. 

.  [1]  A  suit  for  maintenance  by  the  wife  is 
in  the  natnie  of  an  equitable  proceeding. 
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The  findings  of  the  lower  court  are  not  bind- 
ing apon  us;  bnt  where  there  Is  a  sharp  and 
Irreconcilable  conflict  in  the  testimony,  such 
as  here  appears,  we  should  and  do  defer  very 
largely  to  the  findings  of  the  trial  Judge, 
who  had  the  witnesses  before  him. 

[2-4]  It  is  contended  by  appellant  that  the 
evidence  does  not  show  tliat  he  abandoned 
the  plaintiff.  We  cannot  accede  to  this,  how- 
ever; for  the  evidence  In  the  record  is  amply 
sufficient  to  warrant  the  lower  court  In  find- 
ing that  the  def^dant  not  only  struck  the 
plaintiff,  but  that  be  drove  her  forth  from 
his  home.  Where  a  husband's  wrongful  con- 
duct renders  his  wife's  condition  Intolerable, 
she  may  leave  blm  and  maintain  her  suit  for 
support  and  maintenance  under  the  statute. 
McGrady  v.  McGrady,  48  Mo.  App.  668;  Kurz 
V.  Kurz,  119  Mo.  App.  53, 06  S.  W.  242;  Polster 
V.  Polster,  145  Mo.  App.  606,  123  S.  W.  81. 
And  where  a  husband  wrongfully  drives  Ms 
wife  from  him,  and  turns  hw  oat  of  doors, 
such  conduct  must  perforce  constitute  an 
abandonment  of  her. 

[S]  But  It  Is  said  that  In  order  to  recover, 
under  the  statute,  plaintiff's  evidence  must 
show,  not  only  an  abandonment  by  defendant* 
but  a  refusal  or  n^lect  on  Ms  part  to  main- 
tain and  provide  for  her;  and  It  is  urged  that 
the  evidence  does  not  show  that  defendant 
failed  or  refused  to  provide  for  plaintiff,  but 
that  he  was  willing  to  provide  for  her  in  hla 
own  home.  It  is  true  that  there  must  be 
both  an  abandonment  and  a  failure  or  refus- 
al to  provide  for  the  wife.  Polster  t.  Polster, 
supra;  Youn^  v.  Tounga,  78  Mo.  App.  226. 
But  the  testimony  falls  to  disclose  that  the 
defendant  made  any  effort  to  have  his  wife 
return  to  him;  and  It  la  conceded  that  he  haa 
contributed  nothing  to  b&  support  since  May 
14,  1911.  It  does  not  appear  that  he  there- 
after requested  her  to  return,  nor  did  he  give 
her  any  assurances  as  to  his  conduct  in  the 
future.  The  only  thing  appearing  in  the 
record  pertinent  to  this  question  Is  testimony 
to  the  effect  that  when  defendant  was  re- 
quested to  provide  for  plaintiff  he  said  that 
he  would  do  so  only  In  their  ovm  home. 

[I]  Defendant  cannot  strike  his  wife,  drive 
her  from  him,  and  turn  her  out  of  doors, 
without  cause,  and  then,  without  more,  exon- 
erate himself,  and  relieve  himself  from  hla 
obligation  to  provide  for  her,  by  saying  that 
he  will  only  support  her  In  that  home  from 
which  he  has  drlTon  her.  There  Is  abundant 
evidence  to  support  the  finding  of  the  trial 
court  Indeed,  the  testimony  Is  quite  con- 
vincing that  plaintiff,  was  forcibly  driven 
from  her  home  by  defendant,  merely  because 
she  protested  against  the  latter's  cruelty  and 
brutality  toward  their  son;  and  it  does  not 
appear  Oiat  def«idant  has  sought  to  make 
amends  or  to  have  plaintiff  return  to  him. 

[71  But  it  la  said  that  the  allowance  to 
plaintiff  for  the  support  of  herself  and  her 
minor  scm.  In  the  sum  of  |26  per  month,  Is 
excessive.  Respecting  this,  the  record  shows 


that  the  defendant  owned  the  home  in  which 
he  lived,  which  he  says  Is  worth  about  $1,200, 
and  that  he  owned  a  lot  of  ground  wUch  be 
values  at  $600,  incumbered  by  a  deed  of  trust 
for  $200.  He  testified  that  his  average  earn- 
ings were  about  $14  per  week.  Plaintiff's 
testimony  was  that  he  earned  from  $15  to 
$18  per  w4ek.  A  car^ol  examination  of  the 
reasons  advanced  by  learned  counsel  for  ap- 
pellant why  we  should  declare  the  monthly 
allowance  made  by  the  trial  court  excessive 
falls  to  convince  us  that  we  would  be  justi- 
fied in  reducing  the  amount  thereof. 

The  Judgmut  dtould  be  affirmed.  It  la  an 
ordered. 

NORTONI,  X,  concurs.  REYNOLDS,  P. 
J.,  concurs,  «:cept  as  to  the  amount  of  the 
allowance.  Considering  tiie  Income  of  the 
defoidant,  be  thinks  tiie  allowanoe  ezosaaiTe. 


IROQUOIS  MFG.  GO.  v.  ANNAN-BUBO 

MILLING  CO.  et  aL 

(St.  Louia  Court  of  Appeals.  MissonrL  Dea 
2,  1913.    Rehearing  Denied  Dea  16,  1913.) 

1.  Pleadinq  (%  35*)— Caption— SuBPLUSAO*. 

The  words  "a  corporation,**  awearlng  in 
the  caption  of  a  complaint  after  uie  name  of 
the  plaintiff,  may  be  disregarded  at  sorplosageb 
[Ed.  Note.— For  other  casea,  see  Pleadinib 
Cent.  Dig.  SS  76-80;  Dec.  Dig.  1  85.*] 

2.  Pabtitbbbhif  (|  107*)— Aotibif  bt  Pabt- 

NEBfiHiF— Pasties. 

Actions  by  a  partnership  sboyld  be  broi^t 
in  the  names  of  the  individual  partners,  and  if 
brought  in  the  firm  name  there  is  a  defect  of 
parties. 

[Ed.  Note.— For  other  cases,  see  Partnerahipb 
CenL  Dig.  I  860;  Dec.  107.*] 

3.  CoBPOBATIONa  (i  614*)— AoiXOira-DBHtAl^ 
OF  COBTOBATB  BXISIXHOB— AmwBBa— Am- 
DAVIT. 

In  an  action  by  a  supposed  corporation. 
Rot.  St  1909.  I  1985.  declaring  that  the  fact 
of  incorporation  need  not  be  proved  unless  put 
in  iBSoe  by  affidavit  filed  with  the  pleadings, 
does  not  make  the  affidavit  part  of  the  answer, 
ao  as  to  render  unnecessary  a  denial  of  oo^ 
potate  nfatenoe  la  the  answer. 

[Ed.  Note.— For  other  eases,  aee  Corporatlona, 
Cent  Dig.  H  a052-a081;  Dee.  Dig.  1  S14.*] 

4.  PABTIZ8  (I  76*)— DXIBOTS— MODB  OV  TAK- 
ING AOVAHTAOB. 

Where  a  defect  of  parties  appears  on  the 
face  of  the  petition,  it  must  under  Rev.  St 
1909,  I  1800,  be  taken  advantage  of  by  demur- 
rer;  but  if  not  so  appearing,  It  must  and«r 
section  1804,  be  taken  advantage  of  1^  answer, 
or  the  defect  is  waived. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  IS  115.  116,  167;  Dec  Dig.  |  76>] 

5.  COBPOBATIONS  (|  518*)- AOTIOW— iBSUBfr- 
GOBPOBATB  EXUTEHCB. 

In  an  action  by  a  corporate  plaintiff,  where 
there  was  no  issue  aa  to  its  incorporation,  evi- 
dence tending  to  show  that  it  was  not  Incorpo- 
rated is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  2028.  2086.  2087;  Dec  Dig.  | 
518.*] 
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6.  JuDGHKHT  ^  948*)  —  ConcLusivnnBH  — 
Necebsitt  or  Pucadiho. 

The  coDcloBiveQesB  of  a  prior  adjudication 

mnst  ordinarily  be  pleaded. 

[Ed.  Note.— For  other  cases,  Bee  Jadementi 
Cent.  Dig.  f{  1787-1793 ;  Dec.  Dig.  S  »4§.»] 

7.  Appeal  and  Ekbob  ({  1241*)— Action  on 
Appeal  Bond  —  Mattbbs  Concluded  bt 
judokent. 

Where  defendants  gave  an  appeal  bond 
in  favor  of  a  corporate  idaintiff,  the;  cannot, 
after  affirmance,  raise  the  issue  of  the  corporate 
existence  of  plaintiff  in  an  action  on  the  bond, 
for  that  matter  could  have  been  raised  In  the 
original  acUon.  and  the  judgment  ia  conclusive. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Gent.  Dig.  »  47^-47M;  Dec.  Dig.  | 
1241.*] 

Appeal  from  St  Loals  Circait  Court;  Htigo 
Muench,  Judge. 

Action  by  tbe  Iroquois  Uanufacturlug  Com- 
pany against  the  Annan-Burg  Milling  Com- 
pany and  othras.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Geo.  F.  Beck,  of  St  Louis,  for  appellants. 
Russell  I.  Tolson,  of  St  Louis,  for  respond- 
ent 


REYNOLDS,  P.  J.  This  Is  an  acUon  on  a 
bond  given  by  appellants  to  respondent  on  an 
appeal  from  a  judgment  of  the  circuit  court 
to  this  court,  in  a  cause  in  which  the  respond- 
ent here  was  plaintlfT  and  the  Annan-Burg 
Milling  Company  defendant  the  Anuau-Burg 
Hilling  Company  executing  It  as  principal, 
and  Henry  Burg  and  Qeorge  F.  Beck,  as 
sureties,  one  the  attorney,  the  other  a  mem- 
ber of  the  defendant  corporation.  It  Is  for 
the  sum  of  $200.  and  after  redtlng  that  the 
Annan-Burg  Milling  Company  has  appealed 
from  the  Ju^ment  rendered  against  It  and  in 
favor  of  the  Iroquois  Manufacturing  Com- 
pany in  the  circait  court,  dty  of  St  Louis, 
for  the  sum  of  $53.80,  together  with  costs,  it 
contains  the  usual  condltiona  that  appellant 
should  prosecute  Its  appeal  with  diligence  to 
m  decision  In  the  aj^allate  court,  etc.  Aver- 
ring that  the  oonditlon  has  been  bn^en  in 
that  the  principal  had  not  prosecuted  the  ap- 
peal, but  that  the  appeal  bad  been  dismissed 
and  the  jndgmei^  of  the  drcolt  court  affirm- 
ed, and  that  execution  bad  iasiKd  on  the 
Jndgm«it  of  Uils  court,  and  bad  been  re- 
tomed  nnsatlsfled,  judgment  Is  asked  for 
th^  penalty  of  the  bond  and  damages  in 
fiaO.83,  and  Interest  and  costs. 

An  answOT  was  filed  to  this  on  the  21st  of 
April,  1911,  which  oonalstB  of  a  general  de- 
nial, not  under  oatb.  On  the  21st  of  May, 
1911,  George  F.  Beck  filed  an  affidavit  that 
at  the  time  of  the  oommenoement  of  the  ac- 
tion, then  was  not,  nor  Is  there  now,  any 
audi  oorporation  as  the  Iroquois  Manufactur- 
ing Company  named  as  plaintiff  herein.  The 
case  was  tiled  by  the  court,  a  jury  being 
w^red,  and  evidence  Introduced  on  the  part 
of  plaintiff  whldi  Included  the  bond,  the 


judgment  of  the  drcnlt  court  In  the  case  of 
Iroquois  Manufacturing  Company  t.  Annan- 
Burg  Milling  Company,  the  judgm^t  of  af- 
firmance by  our  court,  Ita  mandate  of  affirm- 
ance, as  also  the  executton  issued  out  of 
the  drcnlt  court  against  the  Annan-Bnrg 
Milling  Company  in  that  cause  and  the  nulla 
bona  return  of  the  sheriff  on  the  execution. 
Defendants  demurred  to  the  evidoioe.  That 
was  overruled.  Whereupon  defendants  in- 
troduced In  evidence,  over  the  objection  of 
respondent  a  deposition  which  tended  to 
prove  Uuit  the  Iroquois  Manufacturing  Com- 
pany was  a  partnership  of  three  Individuals 
carrying  on  business  under  that  name  and 
was  not  a  corporation.  At  the  conclusion  of 
tbe  testimony  the  court  refusing  a  declara- 
tion asked  by  the  appellants  here,  which  wa-s 
In  the  nature  of  a  demurrer  to  the  evidence, 
rendered  judgment  against  defendants  for 
the  penalty  of  the  bond  and  awarded  ex  ecu-  ■ 
tion  for  the  debt  interest  and  costs.  From 
that  defendants  have  duly  prosecuted  their 
appeal  to  this  court 

[1-4]  The  affidavit  interposed  was  undoubt- 
edly considered  by  the  trial  court  as  ineffec- 
tive for  the  purpose  of  raising  an  Issue. 
While  In  the  caption  of  the  petition,  after 
the  name  of  the  plaintiff,  the  words,  "a  cor- 
poration," appear,  these  are  mere  words  of 
surplusage,  disregarded  even  in  a  criminal 
cause.  State  v.  Murphy,  49  Mo.  App.  270. 
It  has  often  been  decided  that  the  caption 
or  style  la  no  part  of  the  petition.  Pattlson, 
Code  Plead.  (2d  Ed.)  sees.  264r-270.  In  the 
petition  Itself  there  is  no  averment  that 
plaintiff  is  a  corporation.  If  a  partner^lp 
and  the  members  not  made  plaintiffs,  there 
Is  a  defect  of  parties.  Appellants  attempted 
to  raise  the  issue  of  corporation  by  affidavit 
filed  long  after  the  filing  of  a  general  denial. 
It  is  true  that  section  1985.  Bevised  Statutes 
1909,  provides  that  where  the  parties  to  the 
action  sue  or  are  sued  as  a  corporation,  it 
shall  not  be  necessary  to  prove  the  fact  of 
such  Incorporation  unless  the  opposite  party 
put  such  fact  in  issue  by  affidavit  filed  with 
the  pleadings  in  the  cause.  But  tills  does 
not  make  the  affidavit  a  part  of  the  answer. 
It  is  In  aid  of  tbe  answer  but  not  of  tbe 
answer.  This  section  is  to  be  construed  in 
connection  with  otlier  provisions  of  tbe  stat- 
ute. Conceding  that  we  have  here  a  dtfect 
of  partlea^  that  is.  it  appearing  by  evidenre 
in  tbe  case  and  ont^ide  tbe  pleadings  that 
"Iroquois  Manufacturing  Company"  is  the 
trade  name  of  a  partnerabip,  undoubtedly 
the  manbers  of  the  firm  should  have  been 
named  as  parties  plaintiff,  suing  unda  tb^r 
firm  name.  That  was  not  don&  A  defect 
of  parUes,  Uie  defect  appearing  on  tSie  face 
of  tbe  petition,  mnst  be  taken  advantage  of 
by  demurrer.  Section  1800,  B.  8.  190U;  not 
so  appearing,  then  by  answer;  telling  tbat 
the  defect  is  waived,  aectloa  1804,  Bevised 
Statutes  1909. 
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[I]  Wblle  ttuan  was  evld^ce  by  way  of 
dflpodtlon  that  plalntUTa  name  waa  that  of 
a  partnenh^  and  not  that  of  a  corporation, 
the  learned  trial  judge  property  disregarded 
it,  for  the  sufflctent  xeaBon,  as  abora  given, 
that  there  was  no  lagoe  as  to  defect  of  par- 
ties raised  by  the  answer.  Bo  the  Kansas 
City  Gonrt  of  Appeals  held  in  Farmers'  Bank 
of  Dearborn  t.  Fndge,  100  Ha  App.  186, 
82  a  W.  1112,  a  case  that  on  this  point 
nearly  paralUL  to  that  at  bar. 

LI|  7]  Orer  and  above  this,  there  Is  no  nmlt 
in  this  contention  first  here  made,  that  plain- 
tiff in  thla  case  la  not  a  corporation  bat  a 
partnership.  While  it  la  true  that  tHe  re- 
spondent did  not  plead  estt^pel,  as  It  nd^t 
hare  done,  and  as  la  generally  neoessaiy  to 
make  estoppd  available,  fba  defense  attonpt- 
ed  to  be  here  made  is  so  glaringly  nnfair  when 
now  InterpMed  that  we  would  not  hesitate 
here  to  apptf  that  doctrine  In  farOierance  of 
Jnstloe.  Beipondent  sued  In  tlie  name  of 
IroQnols  Manufacturing  Company  in  the  orig- 
inal cause;  nndw  that  ttOe  the  case  went 
to  trial  and  Jndgmoit  before  the  Justice  and 
In  the  drcnit  court  No  Issue  as  to  corpora- 
tion seems  to  have  been  there  raised.  The 
Annan-Burg  BfiUlng  Company  appealed  from 
that  judgment  to  our  court  and  executed  a 
bond  with  Its  own  attorney  as  surety,  in  fa- 
vor of  respondent  In  the  name,  "Iroquois 
Manufacturing  Company."  The  appeal  was 
abandoned  and  execution  duly  Issued  and  re* 
turned  nulla  bona.  Celled  upon  to  reqwnd 
on  the  bond  voluntarily  given  to  respondent 
In  Its  trade  name,  appellants  first  attempt  to 
raise  the  Issue  of  corporate  existence. 

We  considered  a  question  somewhat  ger- 
mane to  this  in  Scientific  American  Club  v. 
Horchitz  et  aL,  168  Mo.  App.  35.  151  S.  W. 
476.  While  that  case  is  not  altogether  ap- 
plicable here,  we  repeat  what  is  there  said 
(168  Mo.  App.  loc.  cit  89,  IGl  S.  W.  476) 
when  referring  to  the  attack  on  an  execu- 
tion which  was  issued  on  a  Judgment  ren- 
dered: "Whether  the  right  of  plaintiff  to 
nMtTnta<ff  the  actlou  was  or  was  not  there  in 
issue  or  tried,  it  was  an  issue  which  could 
have  been  there  tried,  and  the  plea  of  res 
Judicata  applies,  except  in  special  cases,  not 
only  to  points  upon  which  the  court  was  ac- 
tually required  by  the  parties  to  form  an 
opinion  and  pronounce  a  Judgment,  but  to 
every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time.'"  The  sub- 
quote  embodied  in  the  above  is  from  2  Tay- 
lor on  Evidence  (8th  Ed.)  p.  1454,  sec.  1702. 

Under  both  these  views,  legal  and  equi- 
table, we  hold  that  the  defense  undertaken  to 
be  ben  Intwposed  la  unavallablow 

The  Jndgmttit  of  the  circuit  court  is  af- 
firmed. 

NOETONI  and  ALLEN,  JJ.,  concur. 


PA80HB  et  aL  V.  SOTTIQ  ST.  JTOBBPU 
TOWN  CO.  et  aL 

Kansas  Ci^  Court  of  Appeals.  Missouri. 
Nov.  3,  1913.    Rehearing  Denied 
Dec.  1,  1918.) 

1.  MunidFAI.  COBPOBATIONS  (|  292*)— POB- 

uo  iMFBovBiairaa— PKimoH. 

Aa  the  statute,  anthoricing  a  petltioB  fat 
the  paving  of  streets,  does  not  reqnire  tike 
names  of  the  owners  to  be  signed  in  any  par- 
ticular manner,  or  the  authority  of  the  s' 
to  appear  on  the  face  of  ttie  petition,  the 
tore  of  a  corporate  owner  cl  land  is  bi 
on  all  persons  if  the  officer  signing  the  petition 
bad  authoriQr  to  bind  the  corporation  ^  sign- 
ing ordinary  corporate  contracts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CW^rationi^  Cent.  Dig.  H  768-772 ;  Dec  Dig. 

2.  MumOPiX  COBPOBATIOKB  (i  320*)— PUB- 

ijc  lupBOVEMsnTS— Finding  or  Boabd  or 

PuBiio  Works. 

While  a  finding  of  the  board  of  public 
works  that  a  petition  for  paving  was  signed 
by  the  owners  ci  the  msjonty  of  the  abatting 
property  is  not  conclosive,  yet  such  finding 
establiuies  prima  facie  the  validity  of  the  sig- 
natures to  the  petition  and  casts  upon  one  con- 
testing their  validity  tlu  bnrden  of  showing 
tliat  uie  signatuies  were  unanthwlsed. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
Castrations,  Gent  Dig.  H  847-849;  Dec  Dig. 

8.  MuNioiFAi.  Corporations  (i  292*)— Pbh- 

TIOH  FOR  SnUEBT  PaVINO— AOTS  OF  CORTO- 
RATX  OmCEB— ADTHOBITT. 

Where  a  land  corporation  instructed  its 
president  and  secretary  to  attend  to  all  business 
of  the  company  and  placed  the  practical  man- 
agement of  the  business  in  the  secretary's  hands, 
the  majority  of  the  directors  being  noiuvaidents, 
the  sigidng  of  the  corporation's  name  to  a  peti- 
tion for  street  pavfnc  by  the  secretary  is  bind- 
ing on  the  corporation;  it  appearing  ttiat  it 
was  the  general  course  of  business  to  allow  the 
secretary  to  sign  nuch  petitions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Co^ration^  CenL  Dig.  U  768-772;  Dec  IHg. 

4.  MTiNiciFja.  Corporations  (|  292*)— Pm- 
TioR  fob  Stbbst  Pavino— Acts  or  Oobpo- 
BATK  OmcxBs— Ratification. 

Where  the  secretary  of  a  coriwration,  who 
had  general  management  of  its  affairs,  signed 
a  petition  for  street  paving  and  at  the  end  of 
the  year  the  directors  by  general  resolution 
ratified  the  acts  of  the  president  and  secretary, 
such  ratification  relates  back  and  validates  the 
signature  of  the  secretary,  even  if  he  was  unau- 
thorized at  the  time  of  the  signing;  the  sign- 
ing of  the  petition  being  an  act  not  .foreign  to 
the  general  pnipose  of  uie  corporation. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
C^>rfttions,  Gent.  Dig.  M  768-77!2;  Dec  Dig. 

6.  MtTNiciFAL  Corporations  (|  292*)— Sxbsr 
iMPBovRioiNTs— Paving  Pbtitions. 

Though  the  statote  requires  a  petition  for 
a  street  improvement,  as  tor  a  uvement,  to  be 
in  writing,  the  authority  of  an  omcer  of  a  corpo- 
ration to  sign  such  petltloa  need  not  be  writtoi. 

[Ed.  Note.— For  otoer  eases,  see  Munidpal 
Corporations,  Cent  Dig.  B  768-772;  Dec  Ug. 
S  292.*1 

Appeal  ^m  Circuit  Ooort,  Bochansn 
County;  Wm.  D.  Rusk,  Judge 

Action  by  Charles  Pasche  and  others 
against  the  South  St  Joseph  Town  Ctmipany 
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and  otben.  From  «  indgmmt  tor  defend- 
ants, plaintiffs  appeal.  Bereraed  and  re- 
manded, with  direction*. 

Oolver  A  HiUl^  of  St  JoseiA.  for  appel- 
lantt.  Broaddns  ft  €kow,  of  Kansu  GUj, 
lor  anpondflota. 

TSIMBLE,  J.  Tbls  la  a  suit  npou  two 
special  tax  blUa  lasoed  against  two  lota,  re- 
lepectiTely,  in  the  Booth  SL  Joseph  Town 
Company's  Third  addition  to  South  St  Jos- 
efrti  for  the  cost  of  paring,  curbing  and  gut- 
tering  Lake  aTenne  from  Illinois  arenne  to 
Alahama  street  The  Judgment  below  was 
for  defendants,  and  plalntjlfs  appealed. 

The  two  lots  are  owned  by  the  defendant 
Bnth  B.  Brady;  and  the  defendants  the 
Soath  St  Joseph  Town  Company  and  A. 
Thompsoo  have  some  Interest  in  them.  It 
is  conceded  Hut  plaintlfTs  are  entitled  to 
recover  upon  both  tax  bills  unless  the  one  de- 
fense Interposed  by  the  defendants  shall  pre- 
ralL  That  defense  is  that  the  petition  pre- 
sented to  the  board  of  public  works,  praying 
for  the  improvement  and  selecting  the  ma- 
terials therefor,  was  not  signed  1^  the  resi- 
dent owners  Of  a  majority  of  the  front  feet 
of  the  property  abutting  upon  the  improve- 
ment  The  strength  or  weakness  of  that  con- 
tention depends  upon  the  sole  proposition 
whether  the  signature  of  the  South  St  Jos- 
eph Town  Company,  by  B.  M.  Lindsay,  its 
secretary  and  treasurer,  was  a  signing  by 
said  comitany  of  said  iwtitlon.  If  the  signa- 
ture of  said  company  as  owner  of  1,023.26 
feet  should  be  stricken  off  and  that  number 
of  feet  not  be  counted,  because  the  signature 
was  not  authorized  In  such  way  as  to  bind 
the  company,  then*  said  petition  was  not  sign- 
ed by  the  owners  of  a  majority  of  the  front 
feet  of  the  property  abutting  on  the  improve- 
ment end  the  tax  bills  are.  in  that  event 
void,  because  in  such  case  the  dty  nad  no 
Jurisdiction  or  power  to  authorize  the  Im- 
provement or  levy  the  special  tax  bills. 

The  trial  court  made,  among  others,  the 
following  finding  of  fact  (whl<^  Is  the  only 
one  now  material  to  the  consideration  of  this 
appeal),  to  wit:  "The  court  farther  finds  that 
the  South  St  Joseph  Town  Company  has 
been  incorporated  for  about  12  years,  and 
shortly  after  its  incorporation,  and  before 
Ur.  Lindsay  aigned  the  petition  asking  that 
tlw  improTonent  be  made,  the  board  of 
directors  at  a  meeting  or  meetings  of  the  dl- 
rectors  Instructed  and  directed  John  Dono- 
van, president  and  Bmeat  Lindsay,  secretary 
and  treasuer,  of  the  South  St  Josc^b  Town 
Company,  to  attend  to  aU  bnslneflB  of  that 
company;  the  practical  management  of  all 
at  the  company's  bnslneaa  being  placed  in 
Jfr.  Undaay's  hands.  Tba  directors  were 
nonreaidents  of  the  state  of  Missouri,  ez- 
cepUng  Mr.  Lindsay  and  Mr.  Dtmovan  and 
Mr.  Tan  Vllet,  and  tbr  that  reason  th^ 
left  the  transaction  of  all  business  of  the 
nmj/mnj  to  Mr.  Donovau,  president  and 


Mr.  Lindsay,  secretary  and  treasnror.  After 
the  property  of  thfe  South  St  Joseph  Town 
Company  was  taken  In  the  corporate  limits 
of  South  St  Joseph,  and  before  the  petition 
referred  to  was  signed,  tliere  came  up  befiire 
the  board  of  directors  a  great  many  matters 
of  business  in  which  the  company  was  In- 
terested, sewers,  water  mains,  gas  mains, 
street  Improvements,  sidewalks,  grading,  wa- 
ter connections,  and  many  other  things,  and 
all  of  these  matters  were  brought  to  the  at- 
trition of  the  directors  of  the  company  by 
Mr.  Donovan;  and  the  Instructions  of  the 
board  of  directors  were  that  Mr.  Donovan, 
as  president  Mr.  Lindsay,  as  secretary 
and  treasurer,  should  handle  and  attend  to 
all  of  these  things  for  the  company,  and 
thereafter  they  did  attend  to  all  of  those 
matters.  B£r.  Lindsay,  a^  secretary  and 
treasurer,  usually,  and  Mr.  Donovan  some- 
times, signed  the  petitions  asking  for  the 
improvements  of  all  the  streets  abutting  up- 
on the  property  of  the  company  which  were 
improved,  and  the  board  of  directors  knew 
that  Mr.  Lindsay  was  actually  transacting 
all  the  business  of  the  company,  including 
the  business  of  causing  the  streets  In  the 
addition  owned  by  the  company  to  be  im- 
proved. Each  year  the  board  of  directors 
ratified  everything  Lindsay  and  Donovan  had 
done  during  the  preceding  year.  They  han- 
dled all  of  the  business  of  the  company  of 
every  kind  and  description  with  the  knowl> 
edge  of  the  board  of  directors.  The  board 
of  directors  met  once  a  year  and  elected  of* 
fleers.  That  is  abont  all  the  business  that 
the  board  of  directors  themselves  transact- 
ed ;  the  entire  management  and  control  of 
the  property  being  left  with  Mr.  Donovan 
and  Mr.  lindsay.  When  the  petition  for  the 
improvement  of  Lake  avenue  came  up,  Mr. 
Donovan  and  Mr.  Lindsay  agreed  that  Mr. 
Lindsay  should  sign  the  petition  for  the 
company,  and  Mr.  Donovan  directed  Mr. 
Lindsay  to  sign,  and  he  did  sign  it  for  the 
company." 

Thereupon  the  trial  court  held  that  as  the 
board  of  directors  of  the  South  St  Joseph 
Town  Company  had  not  passed  any  resolu- 
tion 8pe<dally  relating  to  Mr.  lindsay's  au- 
thority to  sign  petitions  for  street  improve- 
ments, or  cq;)eclally  authorizing  him  to  sign 
this  particular  petition,  the  name  of  said 
company  as  owner  of  1,028.26  feet  should 
not  be  counted,  and  thus  the  number  of  feet 
represented  by  the  owners  on  the  petition 
fell  below  the  number  required  to  make  a 
majority. 

[1]  The  question  Oius  presented  Is:  Did 
the  secretary,  when  he  signed  the  town  com- 
pany's name  to  the  petition,  have  sufficient 
anthorl^  to  ttaA  the  company?  This  In- 
Tolves  also  the  question:  When  a  managing 
oflBcer  of  a  corporation  signs  the  corpora- 
tion'a  name  to  a  petition  for  a  street  Im- 
provement Iiow  must  bis  authority  to  do  so 
be  shown  In  order  to  Und  the  company? 
The  statute  antiiorialng  the  petition  does 
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not  require  the  names  of  the  owners  to  be 
signed  In  anj  particular  war,  nra  tbat  the 
authority  to  sign  sbali  appear  m  the  face 
of  the  petition,  nor  does  It  provide  that  the 
authority  to  sign  shall  be  proved  or  establish- 
ed by  any  particular  kind  of  evidence. 
therefore,  the  secretary  has  such  authority 
to  sign  the  petition  as  would  bind  the  cor- 
poration if  It  were  In  any  other  matter  of 
ordinary  contract,  then  the  comiiany  should 
be  bound  in  the  Improvemwt  proceeding. 
And,  if  the  corporation  itself  is  bound,  cer- 
tainly Ruth  E.  Brady,  the  owner  of  the  par- 
ticular lots  in  question,  cannot  complain,  es- 
pecially, since  she,  as  owner  of  said  two 
lots,  also  signed  the  petition  for  the  improve- 
ment ;  and  in  said  petition  it  Is  all^^  that 
the  owners  constitute  a  majority  of  the  front 
feet 

[2]  The  board  of  public  works  found  that 
tile  petition  was  signed  by  the  owners  of 
the  necessary  majority  of  the  front  feet.  Of 
course  Its  fiodfug  fs  not  conclusive  but  may 
be  Inquired  Into.  However,  as  the  statute 
doeR  not  require  the  corporation's  name  to  be 
signed  by  any  imrticular  officer,  nor  tbat 
such  officer's  authority  to  sign  should  appear 
on  the  face  of,  or  be  attached  to,  the  peti- 
tion, the  finding  of  the  board  that  the  own- 
ers of  a  majority  of  the  front  feet  had  sign- 
ed ft  establishes  prima  fiide  that  the  town 
company's  name  had  been  sfgned  so  as  to 
bind  the  company  and  throws  upon  the  de- 
fendants the  burden  of  proving  that  the  com- 
pany was  not  so  bound.  In  Hudson  County 
V.  City  of  Bayonne,  64  N.  J.  Iaw,  293,  loc. 
dt.  296,  23  AU.  648,  the  proceeding  was  at- 
tacked upon  the  ground  that  a  signature  on 
the  petition  was  not  authorized,  or  was  not 
the  signature  which  It  purported  to  be,  and 
the  court  said:  **The  circumstance  that  the 
body  to  whom  It  was  presented  has  acted 
upon  it  as  genuine  Is  prima  facie  evidence 
that  It  is  what  it  purports  to  be."  In  that 
case  the  signature  disputed  was  "Elizabeth 
Wilkinson,  per  J.  W.  He<^.  Attorney" ;  and, 
while  the  court  held  that  such  signature 
should  not  be  counted,  such  holding  was  on 
the  ground  that  "no  authority  whatevfer*' 
was  In  Heck  to  sign,  as  the  evidence  showed 
that  he  had  never  said  anything  at  all  to  her 
about  the  matter.  In  State  ex  rel.  v.  Nelson, 
57  Wis.  147,  15  N.  W.  14.  It  was  held  that  aa 
the  petition  stated  that  It  contained  the  req- 
uisite number  of  qualified  signers,  and  the 
board  acted  upon  the  i>etltion  and  disposed 
of  it  on  the  merits,  this  was  snffldent  to  cast 
the  burden  of  showing  that  it  was  not  so 
signed  upon  the  party  who  asserts  it 

[S]  The  defendants  in  this  case  contend 
that  they  maintained  that  burden  of  proof 
by  showing  that  .there  was  no  resolution 
adopted  or  passed  by  the  board  of  directors 
of  the  town  company  apedficaUy  authorizing 
Lindsay,  the  secretary  and  treasurer,  to  sign 
petitions  for  street  Improvements,  or  to  sign 
this  particular  petition,  and  by  showing  tbat 


at  the  time  Lindsay  signed  the  petition  the 
board  of  directors  did  not  know  tliat  the 
particular  street  In  questtoo,  Lab«  avmue, 
was  being  sought  to  be  Improved.  And  the 
trial  court  held  with  defendants  on  that  con- 
tention. But  does  the  authority  to  sign  for 
and  therel>y  bind  the  company  have  to  be 
shown  in  any  such  way?  In  the  absence  of 
any  particular  requirement  by  the  statute, 
cannot  the  authority  of  this  officer,  Lindsay, 
be  shown  In  any  way  that  would  bind  the 
corporation  aa  in  the  case  of  any  other  act 
done  by  an  agent? 

In  Sherman  v.  Fitch,  9S  Mass.  59,  loc.  dt 
64,  it  is  said:  "Authority  in  the  agent  of 
a  corporation  may  be  inferred  from  the  con- 
duct of  Its  officers,  or  from  their  knowledge 
and  neglect  to  make  objection,  as  well  as  in 
the  case  of  individuals." 

In  the  case  of  Allen  v.  Olty  of  Portland, 
35  Or.  420,  58  Pac.  509,  It  was  sought  to 
have  a  special  assessment  for  a  street  Im- 
provement declared  void.  The  ground  of  the 
attack  was  that  the  petition  for  the  Improve- 
ment did  not  contain  the  names  of  the  own- 
ers of  one-half  of  the  abutting  property.  To 
maintain  this  charge  It  was  n^essary  that 
the  name  of  the  Oregonlan  Publishing  Com- 
pany should  be  declared  not  properly  signed 
thereto.  The  signature  in  question  was 
thus:  "Oregonlan  Publishing  Co.,  by  H.  L. 
Plttock,  Sec'y."  It  was  contended  that  Plt- 
tock  baa  no  authority  to  sign  the  petition 
for  the  company.  The  testimony  showed 
that  there  was  no  resolution  passed  by  the 
board  of  directors  authorizing  the  signing, 
and  therefore  It  was  contended  that  the  sign- 
ing was  void.  But  it  was  shown  tliat  Pittock 
managed  the  business  of  the  concern  and 
transacted  the  entire  business  thereof,  except 
such  as  arose  out  of  the  usual  course  there- 
of, and  then  that  it  was  Plttock's  habit  to 
consult  with  another  director,  Scott,  and 
whatever  they  agreed  to  was  carried  into 
execution.  Scott  was  president  and  Plttock 
was  secretary.  At  the  time  of  signing  the 
petition,  Soott  and  nttock  had  consulted 
about  the  matter  of  the  street  Improvement 
and  had  concluded  tbat  It  would  be  to  the 
beat  Interest  of  the  company  to  have  the  Im- 
provement made,  and,  pursuant  to  this  de- 
termination, Plttock  signed  the  name  of  the 
company.  The  court  held  the  company  was 
bound. 

It  would  seem  that,  close  aa  the  &ct8  In 
the  dted  case  ore  to  the  case  at  bar,  the 
latter  Is  much  stronger  In  fovor  of  the  va- 
lidlt?  of  the  Blgnatnie  than  Is  the  former. 
In  It  the  company  was  a  publishing  company 
whose  general  business  had  nothing  to  do 
with  the  Improvements  of  streets.  In  the 
case  at  bar,  the  company  is  a  town  site  com- 
pany, whose  very  purpose  and  buslneBS  is  to 
lay  out  and  Improve  additions,  bnlld  houses 
upon  lots  therein,  and  improve  the  streets 
thereof,  which,  of  course,  would  Include  the 
very  thing  the  petition  was  Intended  to  ac> 
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compllsb.  In  otber  words,  wben  the  secre- 
tary and  treasurer,  Lindsay,  algned  the  peti- 
tion asking  that  Lake  avenue  in  the  com- 
pany's addition  be  improTed,  he  was  not  do- 
ing an  act  Involving  the  company  in  some- 
thing entirely  foreign  to  Its  purpose  and  buA- 
ness  but  was  helping  to  bring  about  the  very 
object  and  purpose  for  which  the  company 
was  organized.  In  addition  to  this,  the  facts, 
found  to  be  true  by  the  court  In  the  finding 
of  fact  hereinbefore  set  oat,  present  mnt^ 
stronger  reasons  for  holding  the  company 
bound  than  those  in  the  case  Just  cited,  al- 
though the  facts  In  the  cited  case  are  strik- 
ingly alndtar  as  tax  as  they  go. 

Tlie  petition  tor  the  improvement  in  the 
case  at  bar  was  signed  In  1909;  Uie  suit  <hi 
these  tax  bills  was  filed  in  September,  1910; 
and  the  case  was  tried  in  October,  1911. 
The  conxt  finind  that  the  town  company  had 
been  incorporated  12  years ;  that  shortly  aft- 
er  its  incorporation,  and  before  Undsay  dgn- 
ed  this  particular  petition  in  question,  the 
board  of  directors,  at  a  meeting  or  meetings 
of  directors,  instructed  John  Donovan,  the 
president,  and  Lindsay,  the  secretary,  to  at- 
tend to  all  business  of  the  compsny,  and 
placed  the  practical  management  of  all  the 
business  in  Lindsay's  hands.  The  court  also 
fbund  that  the  directors  were  nonresidents 
except  three,  two  of  which  three  were  Dono- 
van and  Lindsay ;  tliat  after  the  company's 
property  was  taken  into  the  corporate  lim- 
its of  the  city,  and  before  the  petition  in 
question  was  signed,  the  board  of  directors 
had  before  It  a  great  many  matters  of  busi- 
ness in  which  the  company  was  Interested, 
such  as  the  construction  of  sewers,  water 
mains,  gas  mains,  street  improvements,  side- 
walks, ^dlng,  etc.,  and  the  tnstnictions  of 
the  board  were  that  Donovan  and  Lindsay 
should  attend  to  such  matters,  and  that  they 
thereafter  did  attend  to  them;  that  Lindsay 
usually,  and  Donovan  sometimes,  signed  pe- 
titions asking  for  the  improvement  of  streets 
abutting  upon  the  company's  property,  and 
that  the  board  of  directors  knew  this  and  at 
the  end  of  each  year  ratified  everything  done 
during  that  year;  and  that,  when  the  peti- 
tion for  the  improvement  In  question  came 
up,  Mr.  Donovan  and  Mr.  Lindsay  agreed 
that  Mr.  Lindsay  should  sign  the  petition, 
and  at  Donovan's  direction  Undsay  signed 
it  for  the  company.  It  would  seem  that  If 
a  corporation  can  be  bound  by  the  acts  of 
an  agent,  done  In  the  line  of  the  very  busi- 
ness for  which  the  corporation  is  organized 
and  pursoant  to  a  long  course  of  conduct 
authorized  and  acquiesced  in  by  the  com- 
pany, then  this  company  was  bound  by  the 
,  act  of  Its  agent  in  this  case.  And,  as  we 
have  seen,  since  there  Is  no  legislative  re- 
qnlrement  directing  how  the  authority  to 
sign  snob  a  petition  shall  be  manifested,  sure- 
ly the  company  ought  to  be  bound  in  this 
case  the  same  as  In  any  other. 

[4]  The  petition  was  signed  in  1908^  and 


consequently  at  the  end  of  that  year,  as 
usual,  the  directors  by  a  general  resolution 
ratified  whatever  the  two  men  had  done  dur- 
ing that  year.  Even  if  this  resolution,  ow- 
ing to  Ite  generality,,  would  not  have  the  ef- 
fect of  ratifying  an  act  foreign  to  tlie  gen- 
eral purpose  of  the  corporation,  yet,  as  thin 
act  was  in  line  with  the  object,  purpose,  and 
work  of  the  corporation.  It  should  have  such 
efTect  In  Day  v.  Fairview,  62  N.  J.  Law. 
021,  43  AtL  678,  the  court  held  that,  even  if 
the  action  of  an  offleer  of  a  church  corpora- 
tion In  signing  a  slmUar  petition  was  defec- 
tive, it  could  be,  and  was  thereafter,  ratified 
by  the  corporation.  In  the  case  (dted  the 
petition  was  dated  and  presented  August  14, 
1696,  and  the  signing  was  not  ratified  until 
February  11,  1898,  bat  the  court  held  that 
the  mUflcaUon  rdated  back  to  ttie  time  of 
the  signing  of  the  petition  and  rendered  it 
as  elEectual  as  If  the  authority  In  the  first 
instance  had  been  expressly  conferred. 

In  the  case  of  Kansas  Olty,  Kan.,  t.  Cnl- 
llnan,  6B  Kan.'68,  68  Fac.  1099,  it  was  ctm- 
tended  that  a  proceeding  to  pave  was  void  be- 
cause the  petition  therefor  did  not  have  the 
signatures  of  the  owners  of  a  majority  of 
the  front  feet  It  did  not  U  the  signature, 
"Kaw  valley  Townslte  &  Bridge  Company, 
by  Ghartes  F.  Morse,  Manage,  by  authority 
of  the  board  of  directors.  Attest:  E.  E.  Rich- 
ardson, Secretary" — did  not  bind  the  corpora- 
tiou.  The  trial  court  held  that  it  did  not 
because  Morse  liad  no  aufhorlly  to  sign  such 
petttitm  tor  said  corporation.  And  It  was 
agreed  that  neither  the  charter  nor  t^-laws 
nor  any  record  of  the  Kaw  Valley  Townslte 
ft  Bridge  Company  expressly  conferred  upon 
Moree  or  any  other  person  qiedflc  authority  to 
sign  said  petition  or  any  petition  to  pave  said 
street  or  any  street;  that  tile  subject  had  never 
been  considered  by  the  board  of  directors  be- 
fore the  petition  was  presented.  Afterwards, 
howevN.  and  after  suit  was  brou^t  to  invali- 
date the  tax  bills,  the  board  of  directors  at- 
tempted to  ratify  Horse's  act  The  Supreme 
Court  refused  to  decide  the  case  on  the 
question  whether  this  attempted  mtlfieatton 
amounted  to  anything  or  would  relate  back  to 
the  time  of  signing  the  petition,  notwithstand- 
ing the  intervention  of  the  ri^ita  of  the  plain- 
tiff thereto,  but  said  that  it  was  a  matter  of 
grave  doubt  whether  such  retroactive  effect 
could  be  accorded  to  an  act  of  ratification 
to  a  case  like  that  one.  Bat  the  conrt  held 
that  Horse  did  have  authority,  and  that  his 
act  bound  the  company,  because  the  evidence 
showed  that,  as  the  company  was  a  town 
site  company,  Us  object  and  purpose  was  to 
have  ite  streeto  Improved;  that  Morse  had  the 
actual  genml  management  and  control  of 
the  property;  that  be  had  prerionsly  signed 
other  petitions  for  sImUar  Improvemente  with- 
out objection  by  the  company;  and  that  such 
fkcte  were  evidence  tending  to  show  the  ex- 
istence of  aathority  to  sign  and  were  not  con- 
tradicted or  ovtfthrown  by  proof  that  the 
records  of  the  company  did  not  show  that 
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be  waa  ever  glTOi  any  "specific  Anttnaitj'*  to 
sign  that  or  any  similar  petition. 

In  Sparks  v.  Dispatch  Transfer  Co..  104  Ho. 
531,  lot  clL  539,  15  S.  W.  417,  410  (12  U  R. 
A.  714,  24  Am.  St  Rep.  351),  It  Is  said:  "It 
Is  now  well  settled  that,  when.  In  thp  nsnal 
cnnrse  of  the  business  of  a  corporation,  an 
officer  has  been  allowed  to  manage  Its  af- 
fairs, his  authority  to  represent  the  corpora- 
tion may  be  implied  from  the  manner  In 
which  he  has  been  permitted  by  the  directors 
to  transact  its  business." 

In  Moore  t.  Gans  &  Sons  Mfg.  Co.,  113  Mo. 
98,  loc.  clt.  106.  20  S.  W.  975,  976,  It  Is  said: 
"The  power  of  an  agent  or  officer  of  a  cor- 
poration to  bind  his  principal  is  governed  by 
the  law  of  ag^cy,  and,  where  an  officer  has 
been  permitted  to  manage  all  the  business 
of  a  corporation,  hts  anthority  to  bind  it 
will  be  Implied  from  the  apparent  power 
thos  conferred  ui>on  him." 

The  case  of  City  of  Sedalla  v.  Montgomery, 
109  Mo.  App.  197,  88  S.  W.  1014,  decided 
by  the  St  Louis  Court  of  Appeals,  and  the 
name  case  certified  to  and  approved  by  the 
Supreme  Court  In  227  Mo.  31,  88  S.  W,  1014, 
127  S.  W.  60,  is  cited  in  support  of  the  trial, 
courfB  mllug.  In  that  case  the  Supreme 
Court  adopted  and  Incorporated  the  opinion 
of  the  St  Louis  Court  of  Appeals  In  Its  opin- 
ion. The  only  expression  In  either  of  said 
decisions  bearing  on  the  point  In  controversy 
here  Is  found  In  the  St  Louis  Court  of  Ap- 
peals'opinion  and  Is  as  follows:  "The  officers 
of  the  corporate  landowners,  unless  specially 
authorized  by  the  board  of  directors,  were 
without  power  to  bind  the  corporations. 
Morse  v.  City  of  Omaba  [67  Neb.  426]  93  N. 
W.  734."  This,  however,  Is  no  more  than  a 
declaration  that  the  officer  of  a  corporation 
has  no  authority,  simply  by  virtue  of  his 
office,  to  bind  the  corporation  by  signing  the 
corporate  name  either  to  a  i)etltioQ  for  or  a 
remonstrance  against  a  street  improvement 
Of  course,  if  the  corporation  has  In  no  way 
conferred  the  authority  on  an  officer  to  sign, 
and  there  Is  no  ei^denoe  showing  that  It  did, 
or  that  it  knew  that  he  had  signed  and  made 
no  objection  thereto  but  acquiesced  therein  and 
ratified  the  act  then  such  slguli^  would  not 
bind  the  corporation.  In  this  Sedalia  Case  the 
suit  was  to  enforce  the  tax  bills.  Defend- 
ants contended  that  they  were  void  because 
a  remonstrance  of  a  majority  of  the  prop- 
erty owners  bad  been  filed  against  the  pro- 
posed improvement  PlaintUI  reiplied,  deny- 
ii^  that  a  majority  had  remonstrated,  and 
showed  that  some  remonatrators  had  with- 
drawn from  the  remonstrance,  and  that  oth- 
ers were  not  l^lly  entitled  to  remonstrate. 
In  the  course  of  the  trial  plaintiff  offered 
to  show,  in  addltitoD  to  the  above  facts,  that 
cortaln  of  the  remoustrators  had  not  author- 
ized any  one  to  sign  for  them.  Defendants 
did  not  offer  any  testimony  tending  to  show 
that  such  authority  did  exist  but  objected 
to  the  want  of  authority  being  diown,  and 
contended  further  that  remonatrators  could 


not  withdraw  their  aames  after  it  Was  onoe 
filed.  The  trial  eonrt  dcdded  against  the- 
tax  Mils.  The  St  reals  Court  of  Appeals 
reversed  the  caae.  andi  discwsed  at  great 
length  the  many  other  questtoos  involved  in 
the  case,  but  ec  the- point  here  involved  mere- 
ly made  the  remark  hereliaatove  quoted,  and' 
cited  the  case  of  Mosse  v.  Gtty  of  Omaha,  67 
Neb.  426,  93  N.  W.  734.  There  was  no  evi- 
dence that  ther&  was  any  aathorl^  to  sign 
the  names  of  cwtaln  reoioBStrators,  while 
on  the  contrary  there  was  at  least  an  offer 
to  prove  that  such  authority  in  foct  was  not 
given.  It  was  under  these  circumstances 
that  the  St.  Leuls  Court  of  Appeals  remarked 
that  a  eorpcwatian  eenld  net  be  bound  by  an 
officer  In  sucb  eases,  imless  specially  au- 
thorized. Of  course  this  to  an  entirely  dif- 
ferent proposition  from  the  question  wheth- 
er a  corporattoa  eeuld  net  be  held  bound  by 
the  signature  of  an  officer  or  agent  if  there 
was  evidence  t»  sho-w  that  in  any  manner 
the  officer  or  a|ent  in  C&ct  did  have  such 
authority.  So  that  nether  the  decision  of 
St.  Louis  Court  of  Appeals  nor  that  of  the 
Supreme  Court  can  be  said  to  decide  the- 
polnt  here,  where  the  evidmce  does  show 
such  authority,  and  the  facts  disclosing  the 
authority  have  been  established  by  the  fincb- 
Ing  of  the  trial  court 

In  tbe  Morse  v.  Omaha  Case,  67  Neb.  ^» 
93  N.  W.  loc  dt  738,  the  name  of  the  •'Omar- 
ha  Security  Company,  by  Thomas  Brennan. 
President"  was  claimed  to  have  been  signed 
without  authority.  The  evidence  showed 
clearly  that  it  was  signed  without  authority 
of  any  kind.  "The  president  testified  that  he 
signed  the  name  of  his  corporation  upon  his 
own  responsibility,  without  consultatloB  with 
any  of  the .  directors and  there  was  no 
countervailing  testimony.  The  trial  court 
held  that  the  corporation  was  not  bound,  and 
that  the  petition  was  insufficient  The  Su- 
preme Court  of  Nebraska,  after  reviewing 
the  evidence  bearing  upon  the  question  of 
whether  he  had  authority,  said :  "It  is  there- 
fore very  clear  that  the  finding  of  the  trial 
court  that  the  petition  In  this  respect  was 
insufficient  Is  fully  sustained  by  the  evi- 
dence." If  a  resolution  of  the  board  was  re- 
quired to  confer  that  authority  on  him,  and 
It  could  not  be  shown  In  any  other  way,  why 
review  the  evidence  going  to  show  that  no 
authority  had  been  conferred  In  any  way 
before  deciding  he  had  no  such  authority? 
The  court  also  held  that  the  signing  of  a  peti- 
tion for  a  street  improvement  was  not  a  con- 
veyance or  Incumbrance  upon  real  estate.  Of 
course  If  It  were,  a  resolution- of  the  board 
might  be  necessary  to  make  it  valid. 

In  the  Morse  v.  Omaha  Case,  as  In  the 
Sedalla  Case,  there  was  no  evidence  that  the 
directors 'had  authorized  the  officer  In  ques- 
tion to  transact  all  the  business  of  the  corpo- 
ration or,  in  fact,  to  transact  any  of  it  Nei- 
ther of  them,  therefore,  can  be  said  to  hold 
anything  more  than  that  the  officer  signing 
must  have  aatlunlty  to  so  do,  and  has  no 
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power,  by  virtue  of  hla  office,  to  sign  petl- 
ttonfl  for  street  ImprovementB.  That  the 
Horse  Case  does  not  bold  anything  more 
than  this  Is  shown  by  the  decision  of  the 
same  conrt  In  the  case  of  Bddy  t.  Omaha, 
72  Neb.  SBO.  101  N.  W.  25,  102  N.  W.  70,  103 
N.  W.  692.  In  that  case  the  trial  conrt  bad 
hdd  (following,  as  It  thought,  Morse  t.  Oma- 
ha, snpra)  that  several  corporations,  whose 
names  were  signed  to  the  petition  by  th^r 
presldrats,  were  not  bonnd  thereby  because 
not  specially  authorized.  No  express  author- 
ity was  ^ven  snch  officers  to  sign,  but  there 
was  evidence  showing  that  aa  a  matter  of 
fact  they  did  hare  sucii  authority.  There 
was  evidence  showing  they  had  sl^ied  other 
petitlonB  for  similar  Improvements  and  that 
the  boards  of  directors  had  made  no  objection 
thereto  and  had  acquiesced  therein  nntU  aft- 
er suit  was  brought  And  because  there  was 
snch  evidence,  the  Supreme  Court  of  Nebras- 
ka held  that  the  corporations  were  bound, 
and.  In  constmlng  the  Morse  Case,  said  (72 
Neb.  567,  103  N.  W.  604):  "It  Is  contended 
that  the  views  above  annonnced  are  Incon- 
^tmt  with  the  rule  established  In  Morse 
T.  City  of  Omaha,  67  Neb.  426,  98  N.  W.  734. 
We  do  not  so  regard  It  In  that  case  it  ap- 
peared affirmatively  that  the  directors  bad 
no  knowledge  that  any  action  had  been  tak- 
en purporting  to  authorize  the  Improvement 
on  behalf  of  the  corporation.  It  did  not  ap- 
pear that  the  drcnmstances  were  sach  that 
th»7  outfit  to  have  taken  notice  Uiat  the 
{nestdoit  bad  signed  for  the  corporation. 
The  trial  court  found  that  the  signature  of 
the  corporation  by  its  president  was  unau- 
thorized, and  that  finding  was  not  set  aside 
by  this  conrt"  From  this  it  would  se«n  to 
dearly  appear  that  the  Morse  Case  Is  not 
authority  for  the  broad  contention  made  hy 
defendants.  But  that  If  the  evidence  shows 
that  an  officer  has  been  authorized  and  di- 
rected to  transact  all  its  business,  and  he  has 
done  so  fttr  years,  including  the  signing  of 
petitions  for  street  improvements,  with  the 
knowledge  of  the  directors,  and  year  after 
year  all  hla  acts  are  ratified  by  the  board, 
then  the  company  is  bound  by  bis  act  and 
neither  it  nor  any  third  party  can  complain. 

Cook  on  Coiporationfl;  rot  3,  |  717,  speak- 
ing of  the  powos  of  secretary  and  treasurer, 
says:  "The  secretary  of  a  corporation  has 
DO  power,  merely  as  secretary  of  the  com- 
pany, to  make  contracts  for  It  *  *  * 
nie  corporation  may,  ot  course  expressly  au- 
thorize the  secretary  ta  contract  for  it  or  It 
may  accept  and  ratify  his  contracts  after 
tb^  are  made.  •  *  •  The  treasurer  of  a 
corpoiatlfHi  has  no  power,  merely  by  reason 
of  bis  offloa  as  treasurer,  to  contract  for  the 
corporation.  But  If  the  treasurer  baa  been 
accustomed  to  make  certain  contracts  for  the 
corporation,  and  the  corporation  has  acQul- 
eeced  In  them,  it  Is  bound  by  a  mew  contract 
of  thai  kind  entered  Into  by  him." 


If  it  be  said  that  the  question  of  whether 
authority  was  thus  glv«i  then  becomes  a 
question  of  fact  for  the  Jury,  or  the  trial 
court  sitting  as  a  Jury,  the  answer  is  that 
in  this  case  there  is  no  contention  that  the 
signing  was  against  the  wishes  of  the  corpo- 
ration or  of  its  directors,  nor  was  there  any 
evidence  that  it  was.  Besides,  the  trial  conrt 
fonnd  the  facts  existed  showli^  snch  authori- 
ty in  the  manner  heretofore  indicated,  but 
held  that  such  authority  was  not  sufficient 
as  a  matter  of  law. 

[6]  It  cannot  be  urged  that  because  the 
statute  requires  the  petition  for  the  improve- 
ment to  t>e  In  writing,  therefore  authority  to 
sign  snch  petition  must  also  be  in  writing. 
The  statute  makes  no  such  additional  re- 
quirement and  therefore  does  not  change  the 
mle  by  which  an  agent  may  sign  the  name  of 
his  principal  to  a  writing  under  authority 
not  in  writing.  Tlbbetts  v.  Street  By.  Co., 
153  m.  147,  88  N.  E.  664. 

In  view,  therefore,  of  the  evidence  In  this 
case  showing  that  Lindsay  had  such  authori- 
ty to  sign  the  petition  as  would  bind  the  cor- 
poration, we  hold  that  the  case  should  be 
reversed  and  remanded  with  directions  to 
enter  Judgment  for  the  plaintiffs  upholding 
and  enforcing  the  Uen  of  the  tax  bills.  All 
concur. 
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1.  OABBIKBS       241*)— "PASSEiraEB"  —  Watt. 

Clerks. 

A  railway  postal  clerk  is  a  passenger. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  977-079;  Dec.  Dig.  {  241.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  0218-5227;  vol.  8,  p.  7748.] 

2.  Cabbiebs  (S  280*)  —  Pabsbngkbs  —  Mail 
Clebks— AssnuFTXON  or  Bisk. 

While  a  mail  clerk  is  a  passenger,  he  as- 
snmes  the  risk  of  iojories  incident  to  his  trans- 
portation in  a  mail  car,  although  the  carrier  is 
required  to  exercise  toward  him  the  some  high 
degree  of  care  generally  imposed  in  favor  of  pae- 
■engera. 

[Ed.  Note.— For  other  cases,  see  Carriera. 
Gent  Dig.  H  1085-108^  IOO8-I1O8,  1105. 1106, 
1100,  1117;  Dec.  Dig.  |  280.*] 

3.  Cabbibbs  (I  288*)  —  Gabbiaoz  of  Pasbbn- 

GBBS— PASSENQBBS  ON  Fr&IQHT  TbAINS. 

A  passenger  on  a  freight  tr^  necessarily 
assumes  the  risk  of  perils  arising  from  jolts, 
jara;  or  inrcbes  ordinarily  inddrat  to  the  oper- 
ation of  such  trains. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
^t^Dlg.  H  119%  1^.  1206;  Dec.  Dig.  { 

4.  Cabbiebs  (S  320*)— Cabbiaqb  or  Passbn- 
OEES— Actions— Res  Ipsa  Loquitcb. 

Where  a  railroad  mail  clerk  was  Injured  by 
a  fall  caused  by  a  jar  when  the  ei^lne  was  eou- 

£ led  to  his  car,  proof  that  the  ^r.  broke  the 
imps  in  the  car  and  the  glass  in  the  door  and 
threw  down  other  mail  derks  is  sufficient  to 
raise  a  presnmption  of  negligence,  taking  the 
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case  to  the  Jurj  nnder  the  doctrine  of  res  Ipsa 
loqaitur. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S§  1118,  1126,  1149.  1153.  IIGO,  1167. 
1179,  1190,  1217.  1233,  1244.  1248.  1315-1325; 
Dec  Diff.  1  320.^] 

5.  Evidence  (J  474*>— OPimoiffl— Competkn- 

OT  OP  Witness. 

In  an  action  b;  a  mail  derk  for  damages  for 
injuries  sustained  in  a  fall  caused  by  a  negli- 
gent coupling  onto  his  car,  other  mail  clerkn 
present  may  testify  as  to  the  unuaoal  force  of 
the  jar;  such  vitueflBes,  while  not  necenarily 
experts,  having  had  so  much  experience  that 
they  may  properly  teatifr  to  their  Inferences 
without  invading  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  jS8  2196-2219;  Dec.  Dig.  1  474.*] 

ft  Etidercb  (S  rsOl*)— Opinion  Evidence  — 
Facts  Fobuko  Baus  of  Opinion. 

Where  witnesses  are  testifying  as  to  their 
opinions  upon  matters  within  their  personal 
knowledge  or  observation,  the  facta  upon  which 
the  opinion  is  based  should  be  stated  by  the  wit- 
ness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dlff.  11  2292-2305;  Dec.  Dig.  |  BOl.*] 

7.  TsiAL  (I  296*)— iNSTBUcnons  —  Cube  bt 
Othebb. 

In  an  action  by  a  railroad  mail  clerk,  who 
claimed  that  he  was  injured  by  a  fall  caused  by 
a  negligent  coupling  onto  his  car.  an  instruction 
■  to  find  for  plaintiff  if  defendant's  agents  ran  the 
engine  Into  the  postal  car  with  unusual  violence, 
and  that  thereby  plaintiff  was  injured,  while  er- 
roneous in  not  making  the  test  of  liability 
whether  the  engine  was  run  into  the  cars  with 
such  great  violence  as  to  be  negligent,  is  cured 
by  other  instructions  requiring  a  verdict  for  de- 
fendant unless  the  manner  in  which  the  coupling 
was  made  was  negligent  or  careless,  resulting  in 
an  unusual  jar  or  concussion. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
706-713,  715,  716,  718;   Dec  Dig.  { 

Appeal  from  St  Loals  Circuit  Court ;  Geo. 
C.  Hitchcock,  Judg& 

Action  bjr  James  D.  Farmer  against  the 
St  Louis,  Iron  Moan  tain  &  Southern  Rail- 
way Company.  Fran  a  judgment  for  plaln- 
tifr,  defendant  appeals.  Affirmed. 

James  F.  Oreen.  of  8t  Louis,  for  appellant 
Earl  Elmmel  and  F.  A.  &  L.  A.  Wind,  all 
of  St  Louis,  for  rtopondent 

ALLEN,  J.  This  is  an  action  for  injuries 
alleged  to  have  been  suffered  by  plalntlfT,  a 
railway  postal  clerk,  while  being  transported 
as  such  upon  one  of  defendant's  trains  and 
caused  by  the  negligence  of  defendant  Plain- 
tiff recovered,  and  the  defendant  prosecutes 
the  appeal. 

The  charge  of  negligence  laid  against  the 
defendant  Is  that  while  plalntlfT,  in  pursuit 
of  his  duties  as  a  postal  clerk,  was  staading 
In  a  mail  car,  which  formed  a  part  of  a  train 
of  cars  of  defendant,  and  which  was  stand- 
ing in  the  train  sheds  at  the  St  Louis  Union 
Station,  the  defendant  negligently  caused  and 
permitted  one  of  Its  road  engines  to  come 
Into  violent  collision  with  such  train,  there- 
by causing  the  plaintiff  to  be  thrown  against 
a  iwucb  rack  in  the  car  in  which  he  was 
woxUng,  and  causing  him  to  fall  and  strike 


a  letter  case  therein,  whereby  It  is  averred 
that  he  was  painfully  and  permanently  In- 
jured. The  answer  was  a  general  denial. 

The  evidence  discloses  that  at  the  time 
plQlntlCt  received  his  Injuries  he  was  a  rail- 
way postal  clerk  In  charge  of  a  mall  car 
which  was  standing  In  the  train  sheds  at  the 
Union  Station  In  St  Louis.  It  appears  that 
this  car,  another  mall  car,  and  a  baggage  car 
were  standing  upon  a  track,  the  two  mall 
cars  being  south  of  the  baggage  car,  and 
that  the  plalntUf  was  working  In  the  second 
mall  car;  1.  e.,  the  one  next  to  the  baggage 
car.  It  appears  that  these  three  cars  were 
situated  some  little  distance  down  the  track, 
south  of  and  detached  from  the  passenger 
coaches  which  were  to  compose  the  remain- 
der of  the  train;  the  distance  between  the 
baggage  car  and  the  nearest  passenger  coach 
being,  It  Is  said,  something  like  from  15  to 
25  feet 

The  Injuries  which  plaintiff  received  were 
due  to  the  shock  or  Impact  received  by  the 
mall  cars  and  baggage  car  when  an  engine 
backed  In  from  the  south  and  coupled  on- 
to the  mall  car  Immediately  in  front  of  the 
car  In  which  plaintiff  was  working.  It  was 
In  making  this  coupling  that  the  engine  is 
alleged  to  have  come  Into  violent  collision 
with  these  cars.  It  seems  that  this  train, 
consisting  of  these  mail  cars,  ba^age  car, 
and  a  number  of  passenger  coaches,  was 
shortly  due  to  leave  the  St  Louis  Union  Sta- 
tion for  the  south,  and  was  known  as  the 
"Cannonball,"  and  Is  referred  to  as  being  one 
of  the  best  trains  on  defendant's  road. 

When  the  engine  made  the  coupling  to  the 
first  mall  car,  plaintiff,  In  the  second  mall 
car,  was  standing  In  the  'letter  end"  or  north 
end  of  that  car  and  was  distributing  letters  in 
a  case  consisting  of  pigeon  holes.  It  appears 
that  he  was  on  the  west  side  of  this  end  of 
the  car,  and  that  Just  a  few  feet  b^nd  him 
was  a  "pouch  rack,"  made  of  gas  pipe.  Plain- 
tiff testified  that,  when  the  engine  came  in 
contact  with  the  mail  car  ahead  of  him.  it 
struck  the  cars  violently,  saying:  "rhe  en- 
gine hit  the  train  and  Just  drove  it  right  nn- 
der me;"  that  he  fell  back  against  the  comer 
of  the  pouch  rack,  the  latter  striking  him" 
In  the  small  of  the  back;  and  that  he  was 
bent  backward  over  the  rack  and  fell  to  one 
side  across  the  car,  his  hip  striking  the  west 
side  of  the  car  and  one  of  the  pigeon  holes 
above  mentioned.  Plaintiff  testified  that,  as 
he  was  In  charge  of  that  car,  It  was  his  duty 
to  Inspect  the  entire  car,  and  that  he  did 
so  upon  taking  charge  of  It  that  evenii%, 
and  that  he  found  everything  about  it  in 
good  order  and  condition  at  that  time. 

A  number  of  railway  postal  clerks,  who 
were  working  in  the  two  mall  cars  in  ques- 
tion at  the  time  that  the  engine  coupled  on 
thereto,  testified  as  witnesses  for  plaintiff. 
They  all  testified  in  substance  that  in  making 
the  coupling  the  engine  was  caused  to  run 
into  the  cars  with  unusnal  and  extraordinary 
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TloleDce ;  they  testlfled  tbat  In  maUng  sndi 
a  coupling  tbe  jar  Is  usually  ellght,  and  tbat 
frequently  It  Is  scarcely  noticeable,  If  at  all; 
but  that  on  this  occasion  tbe  shock  waa  mndti 
out  of  the  ordinary.  One  of  these  witnesses 
testlfled  that  the  impact  of  the  engine  threw 
him  against  another  man  In  the  car,  the  lat- 
ter prevendng  him  from  falling,  but  that  he 
received  quite  a  sho<ft  from  which  he  did  not 
immediately  recover.  Another  testlfled  that 
when  the  coupling  waa  made  he  was  thrown, 
bat  grabbed  a  rack  and  was  thus  prevented 
from  falling,  and  that  another  man  was 
thrown  against  blm.  Another  said  that  the 
Jolt  caused  him  to  move  several  feet,  but  that 
he  did  not  fall  because  be  was  between  the 
racks.  Another  testlfled  that  the  Jolt  knock- 
ed blm  down,  dazed  him  a  little,  and  gave 
him  a  headache;  that  he  fell  on  a  sack  of 
mail  which  he  had  In  his  arms  and  which  pro- 
tected blm,  but  tbat  his  watcb  crystal  was 
broken  and  his  watch  case  bent  by  the  fall. 
Another  stated  that  tbe  jolt  threw  htm,  but 
that  he  ha4  bold  of  a  heavy  mall  sack  which 
prevented  blm  from  falling.  And  still  an- 
other said  that  he  was  caused  to  move  sev- 
eral feet,  losing  his  balance,  but  tbat  he 
grabbed  something  to  keep  from  fitUlng 

By  some  of  these  witnesses  It  was  shown 
that,  after  the  making  of  this  coupling  and 
tbe  jar  or  Jolt  thereby  caiused.  It  was  found 
tbat  lamp  globes  in  tbe  car  were  broken; 
tbat  a  window  was  broken  In  tbe  car  in 
which  plaintiff  had  been  working,  and  In  the 
end  thereof  in  which  was  standing  at  tbe 
time  be  received  his  Injuries;  and  further 
that  It  was  found  that  one  of  tbe  end  doors 
of  this  car  could  be  but  partly  opened  be- 
cause of  a  bulging  In  the  floor  thereabout 

On  behalf  of  defendant,  its  engineer,  who 
had  been  in  Its  employ  since  1879,  testlfled 
concerning  tbe  coupling  which  he  made  with 
Ida  engine  to  tbe  cars  In  question.  He  stated 
that  In  entering  the  train  sheds  bis  move- 
ments were  controlled  by  signal  lights,  and 
that  in  aivroacfaing  the  cars  In  question 
fliere  was  a  man  stationed  with  a  lamp  to 
signal  him.  Tbe  latter  did  not  testify.  The 
engineer  teatiSed  tbat  he  did  not  perceive 
tiiat  the  coupling  was  made  in  any  manner 
ont  at  the  ordinary,  and  said:  "We  make 
ooopUngs  as  hard  as  that  lots  of  times." 
This  was  the  only  witness  offered  by  defend- 
ant who  testlfled  concerning  tbe  coupling  on 
of  the  otgine.  Tbe  conductor  of  tbe  train 
did  not  see  the  coupling  made  and  was  not 
about  these  cars  at  the  time.  He  testlflecl, 
however,  as  to  how  such  couplings  are 
made,  "the  slack"  tbat  Is  in  a  train  of  this 
<^racter,  and  tbat  there  ia  usually  some  jolt 
indd^t  to  coupling  on  an  enj^e. 

I.  ^»pellant  contends  tbat  there  was  no 
proof  of  any  negligent  or  improper  handling 
of  defendant's  train  or  engine,  and  that  there- 
fore the  plaintiff  is  not  entitled  to  recover. 

[1.2]  It  cannot  be  doubted  tbat  plaintiff, 
oigaged  in  woridng  as  a  railway  postal  clerk 
In  one  of  the  can  of  defendant's  train,  waa  a 


passenger  thereon.  See  Magoffin  v.  Ballway 
Co.,  102  Mo.  540,  15  S.  W.  76,  22  Am.  St 
Rep.  798;  Mellor  v.  Ballway  Co..  105  Mo. 
455,  16  S.  W.  849,  10  ti.  B.  A.  36;  Lasater 
V.  Railway  Co..  160  S.  W.  818,  not  as  yet 
officially  reported.  However,  It  is  quite 
clear  that,  though  plaintiff  was  a  passenger, 
he,  by  virtue  of  hia  employment  as  a  rail- 
way postal  derk,  assumed  all  of  the  dangers 
and  risks  necessarily  attendant  upon  hla 
transportation  in  a  mail  car  or  incident  to 
th»  work  which  the  duties  of  lils  position  re- 
quired him  to  perform.  Though  a  railway 
postal  clerk  is  to  be  regarded  as  a  passenger, 
the  obligation  which  the  carrier  assumes  to- 
ward him  Is  not  necessarily  the  same  as  that 
whidi  is  owing  to  ordinary  passraigers  who 
are  being  transported  in  passenger  coaches. 
In  this  req;>ect  his  position  Is  somewhat 
analogous  to  one  who  takes  passage  upm  a 
freight  train,  where  such  passenger  is  held 
to  assume  such  risks  and  hazards  as  are 
ordinarily  Inddrait  to  the  operation  of  trains 
of  that  diaracter.  By  this  it  Is  not  meant 
that  the  risks  and  liasards  assumed  are  the 
same  In  the  two  instances,  but  that  In  eadi 
the  obligation  imiwsed  upon  the  carrier  is 
to  some  extent  qualified  because  of  the  fact 
that  tbe  passenger  must  be  held  to  assume 
certain  risks.  But  In  each  the  carrier  is 
obligated  to  exercise  toward  such  passenger 
that  high  degree  of  care  generally  Imposed 
upon  It  with  reQ>ect  to  Ita  patrons,  but  sub- 
ject to  the  limitations  or  qualiflcatlons  men- 
tioned. 

[3]  Where  one  takes  passage  upon  a  freight 
train,  he  necessarily  assumes  tbe  risk  of 
perils  arising  from  such  jolts,  Jars,  or  lurches 
as  are  usually  and  ordinarily  incident  to  tbe 
operation  of  such  trains,  though  he  does  not 
of  course  assume  the  risk  of  any  hazards 
or  dangers  occasioned  by  the  negligence  of 
tbe  carrier  or  Its  agents  and  servants.  See 
Allison  V.  Railroad,  157  Mo.  App.  72,  137  S. 
W.  896;  Tlckell  v.  Railroad,  149  Mo.  App. 
648,  129  S.  W.  727;  Ray  v.  Railroad,  147  Mo. 
App.  332,  126  S.  W.  543;  Mitchell  v.  Rail- 
road, 132  Mo.  App.  143,  112  S.  W.  291;  Hawk 
V.  Railroad,  130  Mo.  App.  658,  108  S.  W. 
1119;  Erwln  v.  Railroad,  94  Mo.  App.  289. 
68  S.  W.  88;  Wait  v.  Railroad.  165  Mo.  612. 
65  S.  W.  1028;  Hedrick  v.  Railroad,  195 
Mo.  104,  93  S.  W.  268,  6  Ann.  Cas.  793.  And 
It  cannot  be  doubted  that  railway  postal 
clerks  must  assume  the  risk  of  any  dangers 
to  which  they  may  be  exposed  on  account  of 
such  Jolts,  Jars,  or  lurches  as  may  be  inci- 
dent to  the  ordinary  and  usual  handling  and 
operation  of  mail  cars,  whether  occasioned 
by  the  coupling  of  cars,  or  of  engines  to  sudi 
cars,  or  otherwise;  but  they  do  not  assume 
the  risk  of  extraordinary  perils  to  which  they 
may  be  subjected  by  tbe  negligence  of  the 
railway  company  or  those  in  charge  of  Its 
engine  or  train. 

[4]  In  the  instant  case  no  specific  acts  of 
negligence  on  tbe  part  of  defendant* b  agents 
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and  serranto  In  ctaargB  of  Its  entfixte  or  train 
wetft  dialled  or  attempted  to  be  proreO.  (ta 
the  contrary,  plaintiff  rested  Ms  case  upon 
the  erideiice  adduced  tqr  him  tending  to  show 
that  upon  the  occasion  In  question,  when  it 
was  sonsht  to  couple  ttie  engine  to  the  front 
maU  car,  the  latter  was  run  ' into  or  against 
these  cars  with  extraordinary  violence;  the 
plaintiff  relying  upon  the  ^plication  <tf  the 
doctrine  of  res  ipsa  loauitur,  or,  in  other 
wordi^  that  proof  of  the  so-called  colUaion  of 
the  engine  with  the  cars  in  question  raises 
a  presumption  of  negligence  on  the  part  of 
the  defendant  In  the  operation  of  its  engine 
and  train,  calling  for  explanation  at  its 
hands,  and  casting  upon  it  the  burden  of 
showing  its  freedom  from  n^llgence  in  the 
premisesL 

We  think  it  cannot  be  doubted  that  the 
doctrine  of  res  ipsa  lOQnitor  may  be  invoked 
and  relied  upon  by  the  plaintlfl,  In  view  of 
the  evidence  adduced  by  him.  Such  doc- 
trine has  been  applied  in  precisely  similar 
instances  (i.  e.,  in  the  case  of  making  car 
couplings),  even  where  the  train  In  question 
was  a  freight  train,  upon  a  showing  that  the 
Jar  or  jolt  occasioned  thereby  was  very  ex- 
traordinary and  the  violence  or  severity 
thereof  quite  beyond  that  ordinarily  at- 
tendant upon  such  an  operation.  The  appli- 
cability of  this  doctrine  In  cases  of  this  char- 
acter Is  fully  discussed  In  Mitchell  v.  Rail- 
road, supra,  and  it  Is  unnecessary  for  us  to 
attempt  to  add  anythlz^  to  what  is  there 
said  upon  the  subject  And  in  Allison  v. 
Railroad,  supra,  It  was  also  held  that  this 
doctrine  may  be  Invoked  in  such  a  case. 

In  the  case  before  us  plalntifTs  evidence 
tended  to  show  that  the  Jar  or  jolt  occasion- 
ed by  the  Impact  of  the  engine  against  the 
front  mall  car,  In  making  the  coupling,  was 
one  of  such  unusual  violence  as  to  be  en- 
tirely out  of  the  ordinary  course  of  things, 
and  such  as  would  not  have  been  present 
had  its  agents  and  servants,  who  had  the 
management  and  control  of  the  engine  and 
train,  exercised  due  care  in  the  premises, 
thereby  Justifying  the  presumption,  In  the 
absence  of  explanation  by  the  defendant,  that 
the  accident  was  occasioned  by  want  of  care 
on  the  part  of  such  ageuts  and  servants  of 
defendant. 

Aside  from  the  testimony  of  the  mail 
clerks,  in  the  nature  of  opinions  of  these 
witnesses,  to  the  eCTect  that  the  collision 
or  impact  of  the  engine  with  the  mall  cars 
was  much  more  violent  than  Is  usual  In  mak> 
ing  a  coupling,  the  physical  evidences  of  the 
violence  thereof,  as  attested  by  these  wit- 
nesses, tends  very  strongly  to  show  that  the 
manner  of  making  this  coupling  was  alto- 
gether out  of  the  ordinary,  for  indeed  it 
would  be  unreasonable  to  suppose  that  people 
would  be  violently  thrown  down,  window 
glass  and  lamp  globes  broken,  and  the  car 
otherwise  damaged  in  conpllDg  on  an  engine 
In  the  nsoal  and  ordinary  manner.  Proof 


of  such  physical  facts  constitutes  vwy  con- 
vincing evidence  that  the  jar  or  Impact  mnst 
have  been  one  of  quite  unusual  violence. 
And  especially  Is  this  true  in  view  of  ttte  Uusl 
that  this  was  not  a  fright  train,  bat  tbat 
these  cara^,  as  defeni^t  showed,  were  to 
oonstltate  a  portion  of  one  of  the  finest  pas- 
senger trains  on  defendant's  road,  and  that 
the  coupling  was  made  in  passenger  train 
sheds;  it  being  fair  to  assume  that  an  Im- 
pact of  the  violence  indicated  by  the  evi- 
dence would  not  be  ordinarily  inddoit  to 
making  a  coupling  of  this  diameter  under 
such  conditions.  In  this  connection  appel- 
lant refers  us  to  Tlckell  v.  Railroad,  Ray  v. 
Railroad,  and  Hawk  t.  Railroad,  supra; 
Portadiek  t.  Railway  Co.,  101  Mo.  App.  62, 
74  S.  W.  S68;  Erwin  v.  Railway  Co..  supra; 
GufTey  V.  Railroad,  S3  Mo.  App.  462;  Saxton 
V.  Railway  Co.,  98  Mo.  App.  494,  72  S.  W. 
717;  Hedrick  v.  Railway  Co.,  supra;  Wait  v. 
Railway  Company,  supra;  as  well  as  to 
other  cases.  However,  nearly  all  of  the 
cases  just  cited  involve  the  question  of  lia- 
bility for  injuries  received  by  a  passenger 
upon  a  freight  train,  occasioned  by  a  Jerk, 
lurcli,  or  Jar  of  such  train.  And,  whether  it 
be  freight  or  passenger  train,  liabllily  was 
denied  in  each  Instance  because  the  court 
held  that  there  was  no  evidence  adduced 
which  tended  to  prove  that  the  jerk,  lurch, 
or  jar  was  In  fact  extraordinary  and  not 
usually  Incident  to  the  ordinary,  careful,  and 
efficient  operation  of  a  train  of  the  character 
in  question  in  the  particular  case.  An  exam- 
ination of  all  such  cases  convinces  ua  that 
they  are  not  authority  for  denying  a  recov- 
ery under  the  facts,  drcumstances,  and  con- 
ditions here  shown  in  evidence.  And  other 
cases  dted  are  not  controlling. 

[fi,  I]  IZ.  Appellant  ass^ns  as  error  the 
rulings  of  the  trial  vonrt  in  permitting  plain- 
tiff and  other  railway  postal  clerks,  who  were 
working  in  these  mall  cars  at  the  time  of 
the  accident  and  who  appeared  as  witnesses 
for  plaintiff,  to  testify,  over  appellant^s  ob- 
jections, as  to  the  effect  which  the  impact  or 
concussion,  attendant  upon  making  this  cou- 
pling, had  upon  the  mall  cars  and  the  postal 
clerks  therein,  as  compared  to  that  ordinarily 
experienced  in  such  cases,  and  to  compare 
the  Jar  or  jolt  on  this  occasion  with  that 
usually  Incident  to  such  couplings.  It  is 
contended  that  it  was  error  to  permit  these 
witnesses  to  thus  testify  as  to  the  character 
of  the  coupling  made  on  this  occasion,  as 
compared  with  other  couplings  of  mail  cars. 

In  Ouffey  v.  Railroad,  supra,  to  which  we 
are  referred  by  appellant  In  this  connection, 
there  was  testimony  that  the  Jolt  or  jerk 
of  a  fr^ht  train  was  "of  an  unusual  char- 
acter," **heap  harder  than  nsoal,"  and  that 
it  was  more  violent  than  common  on  trd^t 
trains.  The  court  said:  "None  of  these  wit- 
nesses showed  themselves  sufficiently  quali- 
fied by  experience  or  observation  to  give  an 
opinion  as  to  what  inddoitB  are  usual  in 
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the  operatioiL  of  freight  trains  operated  by 
prudent  and  careful  emploTte.  We  do  not 
tUnk  these  expressions  of  a  witness  are  of 
any  value  whatsoever  or  constUnte  so  much 
as  a  sdntUla  of  eTidencft" 

And  In  Hawk  t.  Balltoad,  sapn,  to  which 
we  are  Ukawlss  i^ened.  plaintiff  ducted 
the  Jcdt  accompanying  the  stopping  of  a 
tnln  as  being  a  'terrible  shock,"  "a  severe 
diodi;,  Bofllctant  to  kno^  the  breath  out  of 
me."  The  court  said:  'frhese  expressioDS  of 
a  monewpmrt  wUtieta  amount  to  nothing  more 
than  mere  comdndons  and  possess  no  proba- 
tive valne."  (Italics  ours.) 

And  In  Bay  v.  BaUroad.  si4»ra,  the  court 
said:  **Plalntlff  attempted  to  qoali^  as  an 
expert  witness  In  respect  to  shocks  and  Jerks 
of  freight  trains  by  saying  that  be  had  had 
'considerable  eqierienci^  on  soeh  trains,  and 
had  shipped  stock  over  this  road  for  seven 
years,  not  teaHfuinff  Aow  often  ho  acoom- 
pmUed  Ml  atoek.  •  *  •  This  plalntlfl 
ssld  the  Jak  was  an  mnunal  and  extraonU- 
naiy  one,  bnt  the  cases  hold  snch  expres- 
sions of  oplnifm  by  a  noiiesperf  io<tne<t  are 
not  ot  probative  value."  (Italics  ours.) 

In  the  cases  last  above  nwntlaned  the  wl^ 
nesses  were  not  qualified  to  express  an  opin- 
ion as  to  the  matter  in  hand.  But  in  the 
Instant  case  the  witnesses,  whose  testimony 
we  now  have  under  consideration,  we  think 
diowed  themselves  qualified  by  experience 
and  observation  to  express  an  opinion  as  to 
what  impact  or  concussion  was  usually  and 
ordinarily  incident  to  making  couplings  of 
the  character  here  In  question.  It  appears 
that  the  plaintiff  bad  been  employed  as  a  rail- 
way postal  clerk  for  a  period  of  about  21 
-years,  and  that  the  other  witnesses,  whose 
testimony  we  are  now  considering,  were  all 
experienced  railway  postal  clerks.  Two  of 
them  bad  been  engaged  in  this  occupation 
for  more  than  2  years,  another  more  than 
6  years,  another  about  9  years,  another 
about  11  years,  another  about  12  years,  and 
another  more  than  17  years.  They  were 
necessarily  familiar  by  experience  with  the 
operation  of  mail  cars  and  with  the  Jars  or 
Jolts  which  they  experienced  ordinarily  when 
couplings  wene  made.  They  testified  as  to 
the  force  of  the  Jar  or  impact  usually  and 
ordinarily  incident  thereto,  related  their  ex- 
periences on  this  occasion,  and  the  eCTect 
which  this  Jar  had  upon  them  and  upon  the 
car  itself,  and  said  that  it  was  much  more 
violent  than  was  ordinarily  incident  to  ef- 
fecting a  coupling.  The  testimony  of  such 
witnesses  Is  In  the  nature  of  expert  testi- 
mony, or  at  least  is  the  testimony  of  wit- 
nesses qualified  by  experience  in  the  particu- 
lar matter  in  hand,  whose  opinions  may  be 
rec^ved  concerning  the  force  of  the  Jar  or 
concussion,  especially  as  the  latter  is  some- 
thing which  could  not  be  specifically  describ- 
ed. Such  opinions  are  based,  not  upon  as- 
sumed facts,  but  upon  the  witness'  personal 
knowledge  or  observations.  It  has  frequent* 


ly  been  held  tliat,  under  snch  circumstances, 
the  facts  upon  which  the  opinion  Is  based 
should  be  stated  by  the  witness  in  order  that 
the  court  and  Jury  may  determine  whether 
the  conclusions  based  thereupon  are  real  and 
whether  the  facts  appear  to  Just^  such  ont- 
dusion.  See  Jones  on  Evidence  (2d  Ed.)  i 
87Sw  Here  the  witnesses  stated  such  facts, 
so  far  as  they  were  susceptible  of  direct 
proof;  and  tiikr  opinions,  we  think,  were 
not  inadmlsslMe  or  ladbUng  in  probatlTe  fi>rce. 

These  witnesses  need  not  be  regarded  as 
experts,  in  the  proper  sense  of  that  term; 
but  thdr  previous  experience  and  olMerva- 
tixm  had  been  snch  that  they  might  properly 
testUy  to  their  inferences,  from  the  sensa- 
tions experienced  and  the  facts  observed  by 
them  on  the  occasion  in  question,  eepedally 
where  the  latter  pwbilned  to  a  matter,  vis., 
the  force  of  tbe  concussion,  as  eomparad  to 
that  ulnially  e]verlenced,  whlcih  could  not  be 
otherwise  fully  and  adequately  communicat- 
ed to  the  Jury.  See  17  Cyc.  185.  208,  209; 
Lonlsville  &  N.  R.  B.  Co.  v.  Watson,  90  Ala. 
68,  8  South.  2«9;  M.  P.  By.  Ca  v.  Marttn, 
2  Tex.  Civ.  App.  634,  IS  8.  W.  1066,  21  S.  W. 
781. 

And  though  In  cases  of  this  character, 
where  tbe  case  turns  jxpon  wheQier  the  Jar 
or  concussion  was  unusual  and  extraordi- 
nary, such  opinions  may  appear  to  Invade 
the  province  of  tbe  Jury,  we  think  that  upon 
principle  and  authority,  axid  from  the  very 
necessities  of  the  case,  they  are  admissible. 

[7]  III.  A  further  assignment  of  error  per- 
tains to  the  giving  of  an  instruction  at  plain- 
tiff's request,  which  authorized  a  verdict  for 
plalntifl  If  the  Jury  found  that  the  engine,  in 
charge  of  defendant's  servants  and  agents, 
ran  Into  the  postal  cars  with  unusual  vio- 
lence, and  that  by  reason  thereof  plaintiff 
was  injured,  unless  the  defendant  establish- 
ed by  a  preponderance  of  the  evidence  that 
"such  collision"  could  not  have  been  avoided 
"by  tbe  exercise  of  tbe  greatest  possible  care 
exercised  by  those  engaged  In  like  busluess." 
This  instruction  Is  assailed  upon  the  ground 
that  the  mere  fact  that  the  coupling  was 
made  with  "unusual  violence"  was  Insuffi- 
cient to  establish  negligence  on  the  part  of 
the  defendant  And  as  to  this  proposition  de- 
fendant relies  upon  Flocks  v.  Railroad,  143 
Mo.  App.  17,  122  S.  W.  348.  The  latter  was 
a  case  in  which  the  plaintiff  therein  was  a 
passenger,  and  alleged  that  be  was  Injured 
by  being  thrown  by  a  violent  and  unusual 
lurch  of  the  car  while  he  was  in  the  act  of 
placing  his  hat  in  a  rack  therein.  The  neg- 
ligence charged  was  that  the  defendant  ran 
its  train  Into  and  around  a  sharp  curve  at 
a  high  and  excessive  rate  of  speed,  thereby 
causing  the  lurch  which  it  was  said  threw 
and  injured  plaintiff.  The  court  gave  an 
Instruction  authorizing  a  recovery  if  the 
Jury  found  that  the  lurch  was  caused  by 
the  negligence  of  defendant's  servants  op- 
erating the  train  "in  running  It  into  and 
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around  a  sharp  cnrre  at  an  uDiisnally  bigh 
rate  of  speed  at  said  ttlace."  This  court  held 
that  instruction  to  be  erroneous  for  the  rea- 
son that  It  did  not  leare  It  to  the  Jury  to 
say  whether  the  speed  was  an  unsafe  one, 
saying:  "Defendant's  servants  were  not  neg- 
ligent if  they  ran  around  the  curve  at  a 
higher  rate  than  was  usual,  provided  they 
kept  within  the  margin  of  safety;  and  they 
were  negligent  if  they  ran  only  at  the  usual 
rate,  provided  It  was  an  unsafe  one." 

But  the  court  was  dealing  with  quite  a 
different  situation  in  that  case  from  that 
which  is  here  presented.  There  the  de- 
fendant could  not  be  convicted  of  negll' 
gence  unless  it  ran  its  train  into  the  curve 
at  an  excessive  rate  of  speed  and  one  that 
was  unsafe.  The  mere  finding  that  defend- 
ant ran  its  train  at  "an  unusually  high  rate 
of  speed  at  said  place"  was  not  sufficient  un- 
der the  pleadings  or  the  theory  upon  which 
the  case  proceeded.  In  the  case  before  us  the 
r-harge  is  that  the  defendant  ran  its  engine 
into  the  postal  cars;  the  plaintiff  charging 
thifl  to  have  been  a  collision  and  resting  his 
case  upon  the  presumption  of  negligence 
thereby  raised.  The  evidence  developed  that 
the  engine  ran  Into  these  cars  In  the  course 
of  making  a  coupling  thereto,  and  it  then  be- 
came a  question  whether  the  engine  stru^ 
these  cars  with  greater  violence  than  was 
usual  and  ordinary  in  making  snch  coupling ; 
the  plaintifl  relying  upon  such  extraordtnary 
violence  to  raise  a  presumption  of  negli- 
gence in  the  handling  of  the  engine  and  cars. 

But,  conceding  the  Instruction  to  be  de- 
fective for  falling  to  require  the  ]ui7  to  find 
that  the  violence  with  which  the  engine  was 
run  Into  the  postal  cars  was  not  <mly  un- 
usual but  exceeded  the  mai^n  of  safe^.  we 
think  such  omission  was  cured  by  other  In- 
stnictlons  given  In  the  casa  Whatever  may 
be  said  of  the  holding  In  the  Flucfcs  Oase  to 
the  effect  that  the  Instruction  there  under 
conslderatltm  presented  a.  theory  radically 
wrong,  and  that  the  error  could  not  be  cured 
by  other  Instructions,  we  are  aatisfled  that, 
under  the  pleadings  and  evidence  In  this 
case,  the  most  that  can  be  said  against  this 
instruction  is  that  It  falls  to  go  far  enough. 
Under  the  theory  of  the  case  presented  by 
the  pleadings,  it  was  necessary  for  the  jury 
to  find  that  the  violence  attending  this  cou- 
nllng  was  unusual.  The  instruction  required 
the  Jury  to  so  find,  but  omitted  to  require  a 
finding  that  the  violence  thereof  was  such  as 
to  be  dangennu,  whereby  it  may  be  said  the 


jury  was  not  required  to  find  facts  sufficient 
to  raise  a  presumption  of  n^ligence  on  the 
part  of  defendant  But  at  defendant's  re- 
quest an  Instraction  was  given  requiring  a 
finding  for  defendant  unless  the  Jury  found 
"that  the  manner  in  which  defendant's  em- 
ployes made  the  coupling  of  the  engine  to 
the  mall  cars  was  negligent  or  careless,  re- 
sulting in  an  unusual,  extraordinary  Jar  or 
concussion."  And  another  InstrnctlOD  for 
defendant  required  the  jury  to  find  that 
plaiotltTs  injury  was  not  only  the  result  of 
an  extraordinary  and  unusual  jar  against 
the  mail  car  but  that  such  jar  or  concussion 
was  due  to  some  defect  or  imperfection  in 
the  engine,  appliances,  traces,  or  roadbed,  or 
to  "the  unskillful  handling  of  the  engine  or 
cara"  And  still  another  instruction  author- 
ized a  verdict  for-  defendant  If  the  Jury 
fotmd  tiiat  plaintiff's  injury  was  "the  result 
of  mere  accident,  in  consequence  of  the 
coupling  of  an  engine  to  the  mall  car."  It 
would  thus  seem  that  any  omission  that 
could  be  complained  of  in  plalntUTs  Instruc- 
tion was  fully  supplied  by  those  given  for 
the  defendant  For  at  most  plaintiff's  in- 
struction can  only  be  said  to  have  omitted  to 
require  the  jury  to  find  sufficient  to  raise 
the  presumption  that  the  Jar  was  due  to  de- 
fendant's negligence.  Defendant's  instruc- 
tions, however,  supplied  this  omission  by 
spedflcally  requiring  the  jury  to  find  that 
an  unusual  or  extraordinary  jar  resulted 
from  a  n^llgeut  or  careless  coupling  of  the 
engine  to  the  mall  cars,  and  denying  a  re- 
covery unless  such  Jar  was  found  to  be  due 
either  to  certain  defects  or  imperfections,  or. 
to  the  unskillful  handling  of  the  engine  and 
cars,  and  not  the  result  of  mere  accident 
That  such  omission  in  plalntlfTs  instruction 
may  be  supplied  by  other  instructions  in  the 
case  is  In  accordance  with  the  decisions  of 
our  courts.  See  Bllesuer  v.  Relsemeyer  Dis- 
tilling Cki.,  157  S.  W.  loc  clt  983;  Jackson  v. 
Telegraph  Co.,  1C6  S.  W.  801,  and  authorities 
cited. 

Error  is  also  assigned  with  respect  to  the 
instruction  on  the  measure  of  damages,  but 
appellant  has  pointed  out  no  imperfection 
therein.  We  tiave  examined  this  instruction 
and  think  It  does  not  Inhere  with  any  re- 
versible error. 

As  we  have  found  no  reversible  error  in 
the  record  the  Judgment  should  be  affirmed. 
It  is  so  ordered. 

RETNOLDS,  P.  J.,  and  NOBTONI,  J.,  coa- 
eur. 
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RUBET  TRUST  GO.  r.  WEIDNEB. 
(Kanau  City  Court  of  Appeals.  Minouri. 
Dec  1,  19134 

1.  Travdb,  Statdtb  or  (|  23»)— CoMmAora 
Within  Statutes— Dbbts  of  Anothsb. 

If  defeodant.  upon  a  bank's  refusal  to 
honor  checks  of  a  club  presented  by  bim  and 
B^ed  by  him  as  treasurer,  stated  that  he  would 
faijmself  pay  the  bank  the  money  used  in  paying 
the  checks,  and  the  bank  paid  the  money  called 
for,  relying  upon  defendant's  agreement,  and 
looking  wholly  to  bim  for  repayment,  defend- 
ant's promise  was  original  and  not  within  the 
statute  of  frauds,  though  for  convenience  the 
checks  were  charged  on  the  books  of  the  bank  to 
the  account  of  the  club. 

[Ed.  Note.— For  other  cases,  see  Fzau^  Stat- 
ute of,  Gent.  Die.  St  18,  19;  Dec.  EHsTi  23.*] 

2.  Fbaudb,  Statcti  of  (t  168*)— Gonihaoib 
Within  Statute— Dkbts  ov  ANOTHB»-Jn- 
BT  Question. 

The  fact  that  checks,  the  money  called  for 
by  which  was  paid  by  a  bank  on  defendant's 
agreement  that  he  would  repay  the  amount  so 
paid,  were  kept  on'  the  books  of  the  bank  as  an 
account  of  the  club  by  which  they  were  drawn, 
is  a  circumstance  on  the  question  of  whether 
credit  was  given  to  defendant  or  the  club,  but 
is  not  conclusive;  the  qnestion  being  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  8S  373-376 ;  Dec.  IMg.  !  158.*] 

S.  Affeal  and  Ebbob  (S  1001*)— Findinos— 

Conclusiveness. 

Where  there  is  an;  evidence  at  all  to  sup- 
port a  verdict,  it  cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3922,  3928-3934 ;  Dec.  Dig. 
i  10Ol.«3 

4.  Fbadds.  Statute  or  (S  26*)— Paticbht  op 
Anotheb*s  Debt  —  MoDxrioATioir  of  Con- 
tract. 

Defendant,  who  agreed  with  a  bank  to  him- 
self repay  money  advanced  by  the  bank  in  hon- 
oring checks  drawn  by  a  club,  upon  the  bank's 
refusal  to  credit  the  dub,  could  not  afterwards 
limit  the  effect  of  Us  promise  by  only  Sjrreeing 
to  pay  in  case  the  club  did  not  do  so, 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  gj  35-42%  ;  Dec.  Dig.  g  26.*] 

e.  Frauds,  Statute  of  (S  158*)— Contbaots 
Within  Statotb— Debts  of  Another  — 
OBiauTAX,  Pboub. 

In  an  actim  b;  a  bank  to  recover  money 
claiined  to  have  been  paid  out  by  it,  at  defend- 
ant's request,  in  cashing  checks  drawn  by  a 
clnb,  after  the  bank  had  refused  to  honor  the 
checks  until  defendant  agreed  to  personally  pay 
the  amounts  advaaced,  evidence  Held  to  snow 
that  the  bank  looked  to  defendant  for  repay- 
ment and  not  to  the  club. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute o^  Gent  Dig.  H  373-376;  De&  Dig.  | 
US&*] 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty; B.  R.  Dyaart,  Special  Judge. 

Action  by  the  Rubey  Trust  Company 
against  Ed.  R.  Weldner.  From  a  Judginent 
for  plalnttli;  defendant  appeals.  AfBrmed. 

D.  L.  Dempser*  of  Kansas  City,  and  Geo. 
K.  Davia,  of  Macon,  for  aj^lant  Guthrie 
&  Franklin,  of  Macon,  for  respondeut. 

TRIMBLE,  J.  The  respondent,  a  banting 
Institution  In  the  city  of  Macon,  Mo.,  sued 
the  appellant  to  recover  a  sum  of  money 

*FDr  other  ci 


paid  out  by  the  bank  at  tbe  Instance  and  re- 
guest  of  appellant  The  money  so  paid  out, 
and  for  which  suit  is  brought,  was  paid  on 
checks  drawn  on  the  respondent  bank  and 
signed  by  appellant  as  treasurer  of  the  Ma- 
con Athletic  Clnb.  The  salt,  however,  is  not 
on  the  checks,  nor  on  a  debt  claimed  to  exist 
against  the  Macon  Athletic  Club  by  reason  of 
the  payment  of  said  checks.  It  Is  upon  an 
alleged  oral  promise  and  agreement  said  to 
have  been  made  b7  appellant  to  and  with  re- 
spondent that,  if  It  would  pay  the  money  on 
said  checks,  anpellant  woiUd  repay  respond- 
ent Respondent,  having  thereafter  paid  the' 
sum  sued  for,  now  sues  the  appellant  for 
reimbursement  according  to  Qie  aU^E^d  prom- 
ise. Tlie  Macon  Athletic  Clnb  was  a  corpo- 
ration organlaed  to  maintain  a  baseball  club 
and  give  baseball  games  at  Macon.  This 
was  one  of  the  towns  In  a  baseball  circuit 
established  for  the  purpose  ct  having  games 
in  each  town  in  said  circuit  The  defendant 
was  treasurer  of  said  Macon  Athletic  Club, 
and  was  engaged  in  running  a  pool  hall  in 
Macon.  As  tbe  baBebalL  games  usnally  drew 
large  crowds  to  town,  defendant  was  inter- 
ested In  seeing  the  dub  maintained  and  the 
games  kept  up,  because  the  business  of  the 
pool  hall  was  thereby  increased.  To  dtfray 
the  expenses  of  the  club,  appellant,  as  treas- 
urer thereof,  drew  checks  on  the  respondent 
bank  although  the  club  had  no  funds  In  tbe 
bank  to  pay  them.  When  these  checks  reach- 
ed the  bank,  payment  on  them  was  refused, 
and  an  officer  of  the  bank  went  to  appellant 
and  told  him  that  the  respondent  would  not 
pay  the  checks  because  the  club  had  no 
funds.  The  appellant,  according  to  this  of- 
ficer's testimony,  told  said  officer  that  he  had 
given  still  other  checks  which  had  not  come 
in  yet  and  that  be  wanted  all  of  the  checks 
paid  and  he  himself  would  pay  respondent 
the  money  used  In  paying  them.  Relying 
upon  said  agreement  and  looking  wholly  to 
him  for  the  money,  respondent  then  paid  out 
the  money  called  for  by  said  checks,  to  the 
amount  sued  for.  The  questions  whether 
defendant  made  the  agreement  alleged,  and 
whether  plaintiCf  paid  the  money  out  In  reli- 
ance entirely  upon  said  agreement  if  &Qyt 
were  submitted  to  the  Jury  in  appropriate 
Instructions.  The  Jury  were  also  instructed 
that  if  the  defendant  only  promised  that  he 
would  pay  if  the  Macon  Athletic  Clnb  did 
not  or  If  the  plaintiff  relied  upon  the  credit 
of  the  Macon  Athletic  Club  and  not  solely  on 
the  alleged  promise  of  defendant  then  tbe 
finding  must  be  for  defendant  The  jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
$279.50  which  was  reduced  by  a  remittitur 
entered  by  plaintiff  -  to  $244.60,  for  which 
sum  judgment  was  rendered.  Defendant  ap- 
pealed. 

It  Is  urged  by  defendant  that  the  debt  sued 
for  was  created  by  the  checks  of  the  Macon 
Athletic  Club,  and  when  tbe  bank  paid  out 
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the  money  on  them  it  therdiy  accepted  said 
chedEs  and  they  became  written  contracts, 
and  erldaice  of  any  prior  or  contemporane- 
ons  agreement  cannot  be  admitted  to  vary 
or  contradict  than.  But  the  debt  herein 
sued  for  was  not  created  hyt  nor  does  it  rest 
upon,  the  chectok  It  was  created  by  the 
agreement  of  def^dant  to  pay  plaintiff  the 
money  paid  ont  at  defendant's  request,  and 
the  only  function  the  checks  performed  was 
to  evidence  the  amount  of  such  request  The 
salt  was  not  <m  the  cheid:^  nor  was  it  upon 
a  debt  doe  from  the  Macon  Athletic  Glnb» 
bnt  upon  a  debt  created  by  defendant  him- 
self 1^  Tirtne  of  his  agreonent  to  pay  plain- 
tiff the  money  it  tiiereafter  advanced. 

[1]  The  qneationB  wheth»  It  was  npon  a 
debt  doe  from  the  Macon  Athletic  Otnb,  and 
also  whether  the  agreement  was  merely  to 
pay  if  the  tHub  did  not,  or  wh^her  It  was 
that  the  defendant  hlnis^  wonld  pay,  and 
that  sole  relianoe  was  had  tiiereon,  wore  all 
snhmltted  to  the  Jury,  and  It  found  that  the 
debt  created  and  sued  npon  was  wholly  that 
of  the  defendant  In  snch  case  the  statute 
of  finnds  does  not  an^ly.  CSilcik  v.  Trey 
Goal  Co.,  78  Mo.  Apps,  234.  Q3iere  Is  a  vast 
dlfferoioe  betwe^  telling  a  mochant,  "Let 
this  man  have  what  goods  he  wants,  and  I 
will  pay  yon  for  than,"  and  telling  him.  "If 
this  man  doesn't  pay  you  for  the  goods  he 
has  boui^t,  I  wUL**  In  the  first  statement 
the  one  making  it  Is  creating  an  original  un- 
dertaking tn  which  he  makes  the  debt  en- 
tirely his  It  the  merchant  r^es  wholly  upon 
his  promise,  and  tiie  statute  of  frauds  has 
nothing  to  do  with  It.  In  the  second  state- 
mvtt,  tlie  one  making  it  la  agreeing  to  an- 
swer for  the  debt  of  another,  and,  J>y  reason 
of  the  statute  of  frauds,  lie  cannot  be  bound 
thereby.  In  the  former  case  the  one  so  tell- 
ing the  mer<diant  Is  liable  even  though  the 
goods  are,  solely  for  convenloic^  charged  to 
the  man  who  receives  th^,  where  it  ap- 
pears  the  merchant  did  not  look,  to  him  tor 
pay.  Newton  Grain  Go.  v.  Pierce,  106  Ho. 
App.  200,  80  S.  W.  268,  29  Am.  &  Etag.  Ency. 
of  Law  {2d  Bd.)  020.  If  the  agreement  al- 
leged was  an  original  undertaUng  and  was 
not  a  promise  to  pay  the  debt  of  another, 
and  credit  was  not  in  fact  extended  to  the 
club,  thm  the  fact  that  for  convenience  of 
bookkeeping  the  checks  paid  were  k^  on 
the  books  as  an  account  of  the  club  will  not 
defeat  plaintiff's  daim,  nor  will  the  statute 
of  frauds  do  so.  Hill  Bros.  v.  Bank  ot  Sene- 
ca, 100  Mo.  App.  280,  78  S.  W.  807. 

[2]  Such  bookke^ing  is  a  drcumstahce 
bearing  on  the  question  whether  credit  was 
given  to  the  club  or  not,  but  It  is  not  con- 
clusive of  that  fact  29  Am.  &  Bug.  Ency.  of 
Law  (2d.  Bd.)  026.  And  it  is  for  the  jury  to 
say  whethw  the  defendant  assumed  the  atti- 
tude of  principal  or  stood  merely  as  a  secu- 
rity for  the  club.  Kansas  Gity,  etc,  Ga  v. 
Smith.  86  Mo.  App.  608 ;  Cblck  v.  Frey  Coal 
Co.,  78  Mo.  App.  234. 

[I]  It  is  earnestly  contended  that  the  evi- 


dence Is  not  snffldoit  to  show  an  original 
undertaking  on  the  jtart  of  defendant  to  pay 
respondent,  and  that,  on  the  contrary,  the 
plaintiff's  course  cf  dealing  diowed  It  looited 
to  the  Bfacon  AQiletle  Club  tot  Its  money. 
As  the  finding  of  the  Jury  upon  these  ques- 
tions Is  In  favor  of  plaintiff,  we  cannot  ov«r^ 
turn  fliat  verdict  It  thrae  is  any  evld«ice  at 
'all  in  support  of  it  There  was  sniBclent  evi- 
dence to  show  that  d^endant  agreed  to 
pay  the  amount  of  the  dtecks  when  they 
were  refused  by  the  t»nk,  and  that,  t^on  de- 
fendantfs  agreonent  to  pay,  the  checks  were 

[4]  It  Is  true  that^  after  tiie  bank  paid  out 
the  money,  on  the  agreement  made  with 
Bank  Officer  Brown,  another  of  the  bank's 
offloets,  Harry  H.  Buh€(y,  saw  defei^ant  and 
asked  him  about  the  overdraft;  and  this  of- 
ficer testified  that  defendant  told  him  he 
would  pay  the  overdraft  personally  if  the 
dub  did  not  pay  It,  and  thaiit  he  would  guar- 
antee it  himself.  But  this  was  after  the 
agreement  to  pay  had  been  made  with  Cash- 
ier Brown,  and  defendant  coidd  not  after- 
words duuige  er  Umlt  his  contract  tlmeto- 
ftne  made  by  saying  then  that  he  would  pay 
only  in  case  the  dub  did  not  pay.  At  that 
time  credit  had  been  refused  the  dub  and 
was  extended  to  defmdant  only  upon  his 
promise  to  pay. 

[I]  The  course  of  dealing  relied  upon  as 
showing  eoncluslTdy  that  the  bank  did  look 
to  the  dub  for  payment  is  the  fact  that, 
more  than  a  month  after  the  money  had  been 
paid  out  by  the  bKok,  a  deed  of  trust  was 
executed  by  the  dub  to  the  bank  on  its  park 
and  grand  stand.  But  the  evidence  ibowB 
that  this  deed  of  trust  was  not  sought  by 
the  bank,  nor  was  it  accepted  as  in  paymmt 
of  the  debt  'On  president  of  the  dub  and 
the  president  of  the  bank  both  swore  that 
the  deed  of  trust  was  offered  by  the  dub  to 
the  bank,  and  that  when  this  ms  done  both 
the  dub  and  the  bai^  knew  tbat  the  Uen 
ot  tlia  deed  of  trust  amounted  to  little  or 
nothing  owing  to  pztor  Uens,  and  that  the 
bank  finally  agreed  to  take  It  with  the  un- 
derstanding that  If  anything  was  realized 
out  of  the  sale  of  the  dub's  meager  assets 
under  said  prior  liesns,  and  over  and  above 
said  liens,  the  bank  would  receive  and  apply 
it  on  the  dd>t  This  was  not  an  extension 
of  credit  to  the  dub,  nor  did  it  conclusive- 
ly show  that  when  the  bank  paid  out  the 
money  it  was  relying  on  Oie  dub,  in  port  or 
in  whole,  for  repayment  Instead  ot  on  the 
defendant  At  most,  it  was  bnt  a  drcnm- 
stance  to  be  oonsldared  by  the  Jury  in  de- 
termining whether  credit  was  extended  to 
the  dub  or  not  If  the  deed  ot  trust  was 
taken  upon  the  terms  stated,  then 'it  was 
merely  an  act  in  det6ndant*B  favor  done  to 
assist  him  in  redudng  the  debt  as  far  as 
possible.  Thla  question  of  the  terms  on 
which  the  deed  of  trust  was  received  was 
also  submitted  to  the  Jury  by  proper  in- 
etmctlonai    Under  all  the  circumstances. 
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this  atMstlon  and  th»  oneBtlons  of  wbeUier 
or  not  thtt  defendant* B  ajBteemmt  was  an 
of^inal  nndertakta^  and  wbether  or  not 
credit  ma  extended  solely  to  him  were  for 
the  Jury,  and  were  aobmltted  to  tbe  Jury 
b7  Instroctioiis  on  both  aldee,  and  we  an  not 
warranted  In  dlstortdng  Its  rerdlct 
The  Judgment  is  afflrmed.  All  concor. 


AVBBT  CO.  T.  POWELL. 

(Kansaa  City  Court  of  Appeals.  Miasourf. 
Not.  17,  1913.  Bebearing  Denied 
Dec  12,  1913.) 

1.  Bills  and  Notes  (|  485*)— Ahsweb— Tkbi- 
nxD  Dehkau. 

Under  Rer.  St.  1909.  I  198S.  prorUliijK 
tlMt,  when  any  petition  or  otner  pleawng  sbaU 
be  founded  on  any  inBtmment  in  writing  alleged 
to  have  been  execoted  by  tbe  other  party,  tbe 
execution  sball  be  adjudged  confessed,  onleBS  tbe 
other  party  deny  it  by  answer  or  replication 
Texifflea  by  affidavit,  uie  execution  of  a  note 
which  defendant  claimed  was  procured  by  fraud 
is  admitted  unlem  the  answer  is  Terlfled,  and 
in  the  absence  of  verifieation  tbe  fraud  in  the 
execution  of  the  Instmment  In  suit  cannot  be 
relied  on. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  1$42-1654;  Dec.  Dig.  S 
485.*] 

2.  Fuim  a  CO*)— PiiBDiiFTioira  Am  Bubdbh 
or  Pnoor. 

Fraud  Is  never  presumed,  and  the  burden 
of  proiiDg  fraud  rests  upon  him  who  asserts  it ; 
it  Deing  presumed,  when  a  tranaactiott  under 
oon^eraaon  may  as  well  nmsiBt  wiUi  honest 
and  fair  dealing  as  with  a  firanduleut  purpose, 
that  it  was  the  intention  of  the  parties  to  fair- 
ly deal 

[Ed.  Note.-~For  other  cases,  see  Fraud,  Oent 
Dig.  H  46,  47;  Dec  Dig.  150.*] 

3.  GomsAOiB  (§  94*)  —  SEimfO  Aside  — 
Fluuo. 

To  warrant  tbe  setting  adde  of  a  written 
obligation  on  tbe  ground  of  fraud  there  should 
be  real  fraud  to  excuse  the  signer  from  the  fail- 
ure to  know  the  contents  of  the  instrumeqt,  and 
be  cannot  baTe  it  set  aside  merely  because  tbe 
terms  were  different  from  bis  understanding, 
where  be  took  no  precautions  to  ascertain  the 
terms  of  tbe  instrument  and  no  actual  fraud  was 
practiced  upon  him. 

[Ed.  Note^For  other  cases,  see  Contracts, 
Cent  Dig.  It  420-480,  1160^1164,  1166;  Dec 
Dig.  {  94.*] 

4.  Btllb  aitd  Notes  (i  620*)  —  Aotionb  — 

FBAtTD. 

In  a  suit  against  the  guarantor  of  a  note, 
where  he  set  up  fraud  in  tbe  procurement  of  bis 

Siranty,  evidence  held  insufficient  to  show  any 
ud  on  the  part  of  plaintiff's  agent 
(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  1813,  1832,  1836,  1S37; 
DerW  I  620!»}  . 

6.  Bilxa  AND  Notes  (|  102*)— AonoK— Gah< 

CnXATION. 

Where  defendant  signed  a  note  as  guaran- 
tor, without  taking  any  precautions  to  ascertain 
its  terms,  he  is  not  oititled  to  cancellatioa  on 
tlM  ground  of  mistake  because  the  terms  were 
not  as  he  thought  they  should  be. 
{Ed.  Note.— For  other  cases,  see  Bills  and 
Oent  Dig.  1 241;  Dec.  Dig.  1 102.*] 

Appeal  from  Circuit  Court,  Callaway 
County;  David  H.  Harris,  Judge. 


Action  l9  the  Avery  Oompany  against  T. 
A.  PoweU.  From  a  Judgment  for  defud- 
ant,  plalntilT  appeals.  Reversed  and  re- 
manded with  directions. 

S.  D.  Stocks,  of  Mexico,  Ho.,  C.  M.  Hay^ 
of  St  Louis,  and  H.  N.  Eversole,  of  Ful- 
ton, for  appellant  A.  G.  Wbitson,  of  Mex- 
ioo.  Mo.,  and  J.  B.  Baker,  of  Fulton,  for  re- 
spondent 

TRIMBLE,  J.  PlalnUft  sued  the  defend- 
ant as  guarantor  of  a  note  executed  by  I.  D. 
Kemp,  evidencing  one  of  the  four  deferred 
payments  on  a  threshing  machine  sold  by 
plalntUf  to  Kanp.  The  price  of  the  ma- 
chine was  $1,060,  and,  as  Kemp  waa  not  able 
to  i>ay  any  cash  at  the  time  of  purchase,  tbe 
above  amount  was  divided  into  four  notes 
of  f2e2Ji0  each,  one  due  S^tember  1,  1909, 
another,  November  1,  1900,  the  third,  Sep- 
tember 1,  1910,  and  the  fourth  (the  guar- 
anty of  which  is  the  subject  of  this  suit)  due 
November  1,  1910;  all  four  of  the  notes 
being  secured  by  chattel  mortgage  on  the 
machine. 

Prior  to  the  sale  defendant  had  an  ar- 
rangement with  plaintiff's  selling  agent  that 
for  evety  sale  defendant  assisted  in  making 
he  was  to  receive  a  part  of  the  commis- 
sion. Consequently,  when  plaintiffs  sell- 
ing agent  appeared  in  defendant's  store  and 
asked  him  if  he  knew  where  a  machine 
could  be  sold,  defendant  told  him  of  Kemp 
and  went  with  the  agent  to  see  him.  On 
the  way,  the  agent  agreed  to  give  defendant 
$60  tf  they  succeeded  In  making  a  sale  of 
the  machine  at  $1,050.  It  was  ascertained, 
however,  that  Kemp  could  not  pay  anything 
down,  and,  as  the  plaintiff  company  would 
not  sell  to  him  on  those  terms,  as  he  had  no 
credit,  defendant  offered  to  guarantee  one 
half  of  the  purchase  price.  Tbe  dlq^ute  Is 
over  which  particular  half  defendant  agreed 
to  guarantee.  The  sale  was  made  in  July, 
1900,  and  defendant  insists  that  he  agreed 
to  guarantee  the  one  half  falling  due  that 
year,  namelyt  tbe  note  f  allliv  due  Septem- 
ber 1,  1909,  and  the  one  falling  due  Novem- 
ber It  1909.  nalntlfl  contends  that  nothing 
was  said  about  which  two  of  the  four  notes 
defendant  was  to  guarantee.  The  proposi- 
tion to  buy  the  machine  on  the  terms  above 
Indicated,  with  d^mdant  a8  guarantor  of 
one-balf  the  purchase  price,  was  mailed  to 
the  plaintiff  company  for  its  acceptance. 
Accompanying  it  went  a  statement,  dated 
July  1,  1909,  of  the  flnandal  condition  of 
defendant,  dgned  by  him;  and  also  a  con- 
tract bearing  his  signature,  stating  that, 
for  Talne  received  and  in  cpnalderatlon  of 
credit  b^ng  extended  to  Kemp,  defendant 
would  "guarantee  the  payment  of  CKtalu 
of  his  notes  given  for  the  purchase  price 
thereof  to  the  amount  of  $6%  as  follows: 
Note  for  $262 JK),  due  Nov.  1, 1900;  note  for 
$262.50,  due  November  1,  1910,"    The  com- 
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paD7  accepted  the  proposed  coDtract  and 
sold  the  machine  to  Kemp.  Wben  It  arriv- 
ed where  it  was  to  be  set  up  and  delivered, 
plaintlfTs  selling  agent  had  Kemp  to  exe- 
cute the  chattel  mortgage  on  the  machine 
and  the  four  notes  above  mentioned,  and 
also  had  defendant  to  sign  a  written  con- 
tract of  guaranty  on  the  back  of  two  of 
said  notes.  It  Is  defendant's  contention 
that  the  agent,  by  fraud,  succeeded  in  get- 
ting him  to  guarantee  the  second  note,  due 
November  1,  1900,  and  the  last  note,  due 
November  1,  1910,  when  the  agreement  and 
understanding  was  that  defendant  would 
guarantee  only  the  flrst  two  notes,  falling 
due  the  same  year  and  season  the  machine 
was  purchased.  Kemp  paid  the  flrst  note 
when  due,  and  when  the  second  note  fell 
due,  defendant  assisted  Kemp  to  the  extent 
of  $200  in  paying  that  off.  By  reason  of 
the  payment  of  the  flrst  two  notes,  defend- 
ant Insists  the  contract  of  guaranty  baa 
been  fully  jwrformed. 

Tbe  answer  pleaded  fraud  In  the  ob- 
taining of  defendant's  signature  to  the 
fourth  Instead  of  the  flrst  note;  and  in 
another  count  set  up  a  counterclaim  for  the 
$50  commission  due  him  on  the  sale  of  the 
machine.  Tbe  Jury  found  a  verdict  for 
defendant  assessing  his  damages  under  the 
counterclaim  at  $0.97,  tbls  being  the  balance 
of  defendant's  commission  which,  according 
to  all  the  evidence,  bad  remained  unpaid. 
However,  It  bad  been  credited  upon  the 
note  before  suit  was  instituted.  So  it  was 
only  in  tbe  event  that  defendant's  charge 
of  fraud  was  successful  that  he  would  be 
entitled  to  this  sum  on  bis  counterclaim. 

[1]  There  are  many  polnta  raised  and  dis- 
cussed by  both  sides.  In  tbe  view  which 
we  take  of  the  case,  however,  it  la  not  nec- 
essary to  notice  more  than  one  or  two  of 
them.  Stated  together  as  one,  they  are  that 
under  the  pleadings  and  the  evidence  tn  tbe 
case  ther#  was  no  defense  to  tbe  cause  of 
action  stated  in  plaintlfTs  petttion.  The 
smavet  was  not  verified.  The  fraud  charg- 
«d  pertained  to  tbe  execmUon  of  the  con- 
tract Hence  the  execution  of  the  Instru- 
ment sued  on  most  be  adjudged  ccmfessed. 
Section  1980,  B.  S.  Mo.  1909.  And  fraud  In 
tbe  execution  of  the  instrument  sued  on  can- 
not be  relied  on  If  the  answer  Is  not  veri- 
fied. Beck  V.  Obert,  S4  Mo.  App.  24a  De- 
fendant contends  that  this  mle  la  not  ap- 
plicable, as  no  objection  nor  exception  to 
evidence  In  support  of  fraud  was  made  on 
this  ground  by  plaintiff.  The  record  shows 
there  was,  also  that  such  objection  and  ex- 
ception was  preserved  in  the  motion  for 
new  trial.  However,  even  if  there  were  no 
objection  nor  exception  made  and  saved  by 
plaintiff  in  tbe  record,  still  there  was  ample 
evidence  offered  to  affirmatively  support 
plaintiff's  cause  of  action,  and  defendant's 
evidence  showed  that  none  of  tbe  facts  were 
■disputed  exc^t  the  aaHa  Question  as  to  fraud 


in  obtaining  defendant's  guaranty  to  tbe 
note,  dated  November  1,  1910,  Instead  of  to 
tbe  note  dated  September  1,  1909.  And  as 
to  this  question  of  fraud,  defendant's  evi- 
dence is  insufficient,  as  matter  of  law,  to 
sustain  It 

In  the  agreement  of  July  1, 1909,  by  which 
defendant  agreed  to  guarantee  two  of  tbe 
four  notes,  and  upon  which  plaintiff  agreed 
to  sell  Kemp  the  machine.  It  was  stated  that 
defendant  would  guarantee  the  note  due  No- 
vember 1,  1910,  which  is  tbe  note  now  in 
controversy.  Defendant  does  not  claim  that 
when  he  signed  this  contract  he  did  not  have 
his  glasses,  nor  does  he  swear  that  he  did 
not  sign  the  agreement  to  guarantee.  He 
would  not  say  be  did  not  sign  it,  but  only 
that  one  of  tbe  letters  in  his  name  did  not 
look  right  True,  be  says  he  did  not  agree 
fn  writinff  that  day  to  guarantee  any  notes, 
but  only  gave  a  written  statement  as  to  his 
financial  ability.  But  this  alone  is  no  evi- 
dence of  any  fact  showing  fraud  in  obtaining 
bis  signature  to  the  agreement  of  that  date. 
So  that  on  July  14,  1909,  at  the  time  the 
chattel  mortgage  and  four  notes  were  being 
presented  to  Kemp  for  execution,  and  two  of 
the  not^  were  to  be  guaranteed  by  defend- 
ant there  was  a  written  oontraet  between 
plaintiff  and  defendant  apecifvinff  that  the 
latter  would  guarantee  the  payment  of  thit 
particular  note  in  controversy.  And  there- 
fore when  the  agent  laid  tbe  two  notes  down 
on  the  table^  and  said  to  defendant:  "Here 
are  your  two  notes,"  meaning  that  they  were 
tbe  two  defendant  was  to  guarantee,  such 
statement,  in  the  absence  of  fraud  vitiating 
Uie  above  contract  was  true  dnce  they  were 
the  two  notes  he  had  contracted  In  writing 
to  guarantee.  GonseQuently,  In  the  absence 
of  fnnd  vitiating  the  above  oontraet  of  July 
Ist,  there  was  &o  element  of  fraud  in  die 
statement  of  the  a«ent  "Hen  are  your  notes." 
Th^  were  tbe  notes  oaUed  for  in  the  con- 
tract of  July  1st 

[2]  There  was  no  other  act  from  which 
fraud  could  be  Infened  at  the  time  the  notes 
wen  guaranteed,  nor  is  then  any  evidence 
showing  fraud  at  the  time  the  guaranty  was 
signed  on  the  bads  of  ttie  note.  Fraud  Is 
never  presomed.  The  burden  of  proving 
fraud  reste  on  him  who  asserts  it  While 
fraud  may  be  inferred  wb»  it  Is  a  legitimate 
deduction  from  all  the  facts  and  drcum- 
stanoes  In  evidence,  it  is  never  to  be  presum- 
ed, and  when  a  transaction  under  considera- 
tion may  as  well  consist  with  taoneet  and 
fair  dealing  as  with  a  fraudulent  purpose,  it 
is  to  be  referred  to  the  better  motive.  Gar- 
escbe  V.  MacDonald.  108  Mo.  1,  15  S.  W.  379. 

[3, 4]  We  have  carefully  read  over  the  en- 
tire evidence  offered  in  support  of  the  con- 
tention of  fraud,  and  find  none.  Defendant 
was  a  bu^ess  man,  a  storekeeper,  and  there- 
fore acquainted  with  business  methods  and 
the  means  of  ascertaining  what  be  was  doing 
wtien  he  signed  his  name  on  the  bade  of  the 
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notes.  There  Is  no  evidence  of  tny  trick, 
artifice^  or  dec^tUni  practiced  by  tbe  agent 
(m  blin  at  thla  time.  Neither  Is  there  any 
evidence  that  the  ftgukt  was  in  a  hurry  or 
hunied  defiendant  On  ^e  contrary,  It  was 
defendant  who  was  In  a  hurry.  He  was  very 
Inuy  in  his  store  when  the  agent  came  for 
him  to  sign  the  gnarantee,  and  told  tbe  agent 
so.  To  this  the  agent  replied  that  he  wanted 
to  get  the  whole  matter  dosed  np  so  be 
could  go  to  the  little  station  ^riiere  the  ma- 
chlne  was  and  unload  It  He  wanted  the 
defoDtdant  to  go  before  the  notary  Uien,  and 
told  him  it  would  not  take  long.  Defendant 
went  to  the  notary's  atOei^  The  agent  got  out 
two  notes  and  laid  them  face  down  on  the 
taUe  and  said:  "Here  are  yonr  notes.  Ton 
can  sign  your  name  and  go  on  back  to  the 
store  if  yon-  are'  in  a  hurry."  The  defend- 
ant did  not  have  his  glasses,  It  is  tme,  and 
probably  coold  not  read  the  fine  print  on 
the  back  of  the  note  in  which  the  guaranty 
was  stated.  The  date  at  which  tbe  note  fell 
due,  however,  was  on  the  face  of  the  note, 
and  it  is  not  shown  whether  he  could  have 
read  it  or  not  If  he  had  looked.  But,  as- 
soming  that  be  coald  not  have  seen  It  with- 
out his  glasses,  he  did  not  say  anything  to 
the  agent  about  not  having  his  glasses,  nor 
did  he  ask  the  agent  anything  about  which 
note  he  was  guaranteeing.  He  took  absolute- 
ly no  precaution  whatever  to  ascertain  which 
of  the  four  notes  he  was  writing  his  name 
upon,  but  signed  his  name  twice,  and  went 
immediately  back  to  his  business.  It  is  thus 
seen  that  the  guaranteeing  of  the  fourth  in- 
stead of  the  first  note  was  a  result  of  de- 
fendant's own  negligence,  and  there  Is  an 
entire  absence  of  any  testimony  going  to  show 
fraud.  The  agent  practiced  no  fraud  upon 
defendant  by  wbldi  tbe  latter  was  Induced 
to  refrain  from  reading  or  having  read  to  him 
tbe  notes  he  was  guaranteeing.  No  misrepre- 
sentations were  made.  It  cannot  be  said  that 
tbe  act  of  laying  the  notes  upon  tbe  table  and 
saying:  "Here  ere  your  notes"  was  a  fraudu- 
lent piece  of  conduct  on  the  part  of  the  agent 
because  the  two  were  the  notes  be  bad  con- 
tracted In  writing  ■  to  guarantee.  There 
should  be  real  fraud  in  the  opposite  party  to 
excuse  the  failure  to  know  tbe  contents  of 
tbe  instrument  2  Blgelow  on  Fraud,  S26; 
Fitzgerald  v.  Fitzgerald.  100  HI.  38S.  In  tbe 
absence  of  any  misrepresentation  calculated 
or  likely  to  mislead,  negligence  in  signing 
an  instrument,  without  knowing  or  making 
any  effort  to  know  the  contents  thereof,  will 
prevent  one  from  avoiding  the  contract  The 
conrta  will  turn  a  deaf  ear  to  a  man  who 
seeks  to  get  rid  of  a  contract  solely  on  the 
ground  that  its  terms  are  not  what  be  sup- 
posed them  to  be.  2  Blgelow  on  Fraud,  625. 
A  contract  cannot  be  avoided  merely  be- 
cause the  person  who  executed  It  was  igno- 
rant of  Its  contents,  if  no  fraud  was  prac- 
ticed to  induce  him  to  refrain  from  reading 


It  or  having  It  read,  for  In  such  case  his  Ig- 
aorance  Is  due  to  his  own  negligence.  14 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  134. 
Persons  must  exercise  at  least  ordinary  pru- 
dence in  their  business  dealings.  14  Am.  & 
Eng.  Ency.  of  Law  t2d  Ed.)  117.  Giving  to 
defendant's  testimony  tbe  widest  and  strong- 
est effect,  there  is  nothing  to  show  fraud 
for  wlilch  the  contract  ought  to  be  avoided. 
He  knew  he  was  going  to  the  notary's  to 
sign  the  guaranty,  and  yet  did  not  take  his 
glasses,  nor  did  he  mention  the  fact  to  the 
agent  that  be  could  not  read  without  them. 
In  a  hurry  to  get  bade  to  his  own  business, 
he  signed  the  notes  on  tbe  back  without  in- 
quiry or  Investigation.  The  fact  that  he  guar- 
anteed a  note  falling  dne  November  1,  1910, 
Instead  of  one  falling  dne  September  1,  1909, 
resulted  from  his  own  negligence,  and  not 
from  fraud  of  the  other  party. 

[SI  Sutih  n^llgence  would  prevent  bis 
avoiding  the  contract  on  the  ground  of  mis- 
take as  well  as  fraud  had  mistake  been  plead- 
ed. 2  Pom.  Eg.  Jur.  (Sd  Ed.)  856.  Since 
there  was  a  total  failure  to  establish  the  de- 
fense of  fraud,  whether  It  be  considered  in 
the  pleading  for  failure  to  verify  or  in  the 
evidence  adduced  to  support  the  charge,  and 
a  corresponding  admission  of  the  facts  upon 
which  plaintiff's  cause  of  action  rests,  and 
since  defendant  is  not  entitled  to  recover  tbe 
19.97,  unless  relieved  from  the  guaranty  of 
said  note  (as  that  sum  has  already  been  cred- 
ited thereon),  the  Judgment  is  reversed  and 
remanded,  with  directions  to  set  aside  the 
verdict  and  enter  Judgment  for  plaintiff  upon 
the  cause  of  action  stated  in  the  petition,  and 
also  Judgment  for  plaintiff  on  defendant's 
counterclaim. 

All  concur. 


HEISLER  T.  OLTMER. 

(St  Louis  Court  of  Appeals.    Missouri.  Dec 
2.  1813.) 

1.  LiinTATioiT  or  AcmoNS  (f  10(y*)— Fbxud. 

The  petition  In  an  action  for  the  value  of 
certain  shares  of  stock  and  for  an  accounting 
alleged  a  purchase  of  186  shares  of  stodc  in 
a  corporation  of  which  defendant  and  plaintiff 
were  both  stockholders,  by  deCendaut  as  agent 
and  trustee,  for  himself,  plaintiff,  and  three 
others  which  he  paid  for  with  borrowed  money, 
for  whtdi  lie  gave  his  not^  idedging  the  shares 
as  security;  that  thereafter  snch  corpora- 
tion conBolioated  with  another  company;  that 
defendant  acting  as  such  agent  and  trustee, 
exchanged  such  186  shares  for  stock  in  tbe  cod- 
solidated  company;  tliat  be  notified  plaintiff 
that  his  share  thereof  was  37  sliares ;  that,  re- 
lying upon  this  representation,  it  was  agreed 
that  plaintiff  would  take  and  pay  for  25  shares, 
as  he  was  not  able  to  take  the  whole  37  shares ; 
that  the  186  shares  were  exchanged  for  277'/^ 
shares  in  the  coosolidated  company,  and  plain- 
tiff was  therefore  entitled  to  12^  shares  addi- 
tional ;  that  defendant  falsely  and  fraudulent- 
ly stated  to  plaintiff  that  be  was  giving  and 
transferrine  to  him  his  full  pro  rata  share ; 
that  plaintiff,  having  been  long  associated  with 
defendant,  reposed  implicit  faith  and  confidence 


•For  othw  casw  tea  um«  topic  ud  sectlOD  NUUBIBB  In  Dm.  Dig.  *  Am.  Dig.  Key-No.  Buiw  li  Rep'r  Zndaw 
161S.W^-22 


Digitized  by 


Google 


338 


lei  SOUTHWESTERN  REPORTER 


(Ifo. 


In  him,  and  taXtj  relied  upon  such  representa- 
tion, and  accepted  and  paid  for  the  25  shares, 
beUevin^  it  to  be  true;  that  each  representa- 
tion was  false  and  fraudulent,  as  defendant 
then  held  12^  extra  shares,  which  were  the 

i>ropert7  of  plaintiff;  that  defendant  fraodu- 
enuy  concealed  the  troth  from  plaintiB,  held 
the  stock,  and  converted  it  to  bb  own  use,  and 
thereafter  concealed  the  truth  and  continued  to 
secretly  hold  and  use  the  stock  or  its  proceeds ; 
and  that  plaintiff  liad  no  knowledge  whatever 
tliat  defendant  bad  concealed  tlw  &et  fif  hia 
having  received  snch  12U  sluurea  until  within 
eight  weeks  before  the  filing  of  the  snit  where- 
upon he  demanded  the  stodt  or  its  value,  and 
defendant  again  falsely  represented  that  plain- 
tiff had  been  ^ven  bis  fall  share  of  the  stock. 
The  transfer  (h  snch  stock  to  plaintiff  was  more 
than  five  rears  before  the  bringing  of  the  suit 
Defendant  pleaded  limitations,  and  the  cause 
was  submitted  on  an  agreed  statement;  which 
did  not  show  acta  of  coDcealment  with  any 
more  particularity  than  the  petition,  and  on  de- 
fendant's motion  for  judgment  on  the  pleadings, 
which  was  sustained.  Beld,  that  the  judgment 
was  properly  granted,  as  tiie  petition  did  not 
show  sufficient  facts  to  bring  the  case  within 
Rev.  St  1909,  S  1889,  subd.  S,  providing  that 
in  actions  for  relief  on  the  ground  of  fraud  the 
cause  of  action  is  to  he  deemed  not  to  liave  ac- 
crued until  the  discovery  by  the  aggrieved  par- 
ty  of  the  facts  constituting  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  U  323,  480-493 ;  Dec. 
Dig.  I  10(i.*J 

2.  LnOTATTON  OF  ACTIONS  ({  100*)— RELIET 
ON  THK  QbOUND  07  FbAUD. 

Rev.  St  1909,  |  1889,  specifies  the  actions 
which  must  be  commenced  within  five  years. 
Subdivision  0  spedfies  an  action  for  relief  on 
the  ground  of  fraud,  the  cause  of  action  in  such 
cose  to  be  deemed  not  to  have  accrued  nntil 
the  discovery  by  tlie  aggrieved  party,  at  any 
time  witliln  ten  years,  of  the  facts  constitutiDg 
the  fraud.  Held,  that  such  an  action  must  be 
brought  within  Ave  years  and  not  within  ten 
years  of  the  discovery  of  the  facts  oonatitnting 
the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  K  823,  480-493;  Dee. 
Dig.  I  lOOl'J         *  "  "--^ 

Appeal  trom  St  Lonls  Oircoit  Gonrt;  J. 
Hugo  Grimm,  Judge. 

Action  by  Antone  Helslra'  against  Milton 
G.  Olymer.  From  a  Judgment  for  defendant 
on  the  pleadings,  plaintiff  appeals.  Affirmed. 

N.  P.  Zlmmer  and  Marlon  C  Early,  both 
o£  St  Lonls,  for  appellant  Scbnnnnactaer  & 
Basstenr,  of  St  Lonls,  for  respondent 

REYNOLDS,  P.  3.  This  Is  an  actloir  to  re- 
cover the  valne  of  certain  shares  of  stock, 
charged  to  have  been  converted  by  defendant 
to  his  own  use,  July  15,  1902,  and  for  an 
accounting  of  the  profits  received  by  defend- 
ant from  time  to  time  as  the  holder  of  these 
shares.  The  statement  of  the  case  by  counsel 
for  respondent  Is  brief  and  fair,  so  that  we 
adopt  it,  not  literally,  but  snbstantlally,  as 
a  summary  of  the  amended  petition  on  which 
the  case  went  to'trlaL 

[1]  It  is  aUeged  in  that  petition,  that  In 
1896,  plaintiff  Heisler,  defHidaot  Clymer  and 
several  others  organized  the  Golnmbla  Pre- 
serving Company  and  agreed  with  each  other 
that  the  interest  of  each  shonld  be  and  al- 


ways remain  the  same;  that  In  January  or 
February,  1900,  two  of  the  stockholders,  own- 
ing 185  shares,  wanted  to  sell  their  shares 
and  that  plaintiff,  defendant  and  three  other 
stockholders  then  owning  all  of  the  stock 
except  the  shares  so  offered  for  sale,  agreed 
to  purchase  these  186  shares;  that  defend- 
ant was  selected  as  the  agent  of  the  five  and, 
acting  as  such  agent  and  trustee,  but  in  his 
own  name,  he  purchased  the  18S  shares  at 
and  for  the  price  of  $15,000,  borrowed  the 
money  for  this  purchase,  giving  bis  own  note 
for  i^  and  pledged  the  shares'as  security  for 
the  debt  incurred  by  him  in  the  purchase; 
that  defendant  took  the  title  to  the  stock  hk 
his  own  name,  although  he  ms  in  fact  hold- 
ing it  in  trust  for  tbe  five  parties;  titat  in 
March,  1900,  tbe  stockbolderB  of  the  Colnm- 
bla  Preservtaig  Company  voted  tt»  unite  that 
company  wltii  tiie  St  Lotdfl  Syrup  ft  Fxeaerr- 
Ing  Company,  and  the  latter  company  agreed 
to  tbe  consolidation,  provided  defendant  and 
his  assodatea  would  purchase  tbe  X85  staares 
above  referred  to  from  tbe  thra  holders  of 
those  sbaree;  that  on  tbe  ooneoStdatlon  of 
tbe  two  conqpanles,  defendant;  acting  as  such 
agent  and  trustee^  exchanged  the  ISS  shares 
of  GolumHa  Freaervtng  Company  stock  tm 
stock  In  the  St  Lools  Synp  ft  Freserrins 
Company,  which  stock  was  Issued  to  defend- 
ant but  held  by  him  as  such  agent  and  tnia- 
tee  for  tbe  five  original  parties.  It  Is  tfien 
allied  that  on  or  about  July  16, 1902,  i>lain- 
tlfl  was  notifled  by  defendant  that  plalntUTs 
pro  rata  of  the  stock  of  the  St  Louis  Symp 
&  Preserving  Company  was  87  shares,  and 
that  the  shares  were  ready  tor  didtribntlon. 
[We  add  here  that  it  appeared  by  the  agreed 
statement  that  the  note  for  915,000,  wbidi 
def^dant  had  given  had  matured  and  that 
it  and  its  accrued  interest  bad  to  be  paid,  and 
that  plaintiff  was  then,  that  is  in  July,  1902, 
called  upon  to  pay  his  proportion  of  the  note 
and  accrued  Interest,  upon  doing  which  he 
would  receive  his  proportionate  number  of 
the  185  shares.]  It  is  further  averred  that 
relying  upon  this  representation  of  the  de- 
fendant. It  was  agreed  between  plaintiff  and 
defendant,  "that  plaintiff  would  take  and 
plaintiff  did  take  and  pay  for  25  shares  of 
said  stock  at  and  for  the  sum  of  $2,500.  ft>r 
the  reason  that  at  that  time  plaintiff  vraa  not 
able  to  take  all  of  said  37  shares."  It  is 
then  charged  that  def«idant  bad  received  in 
exchange  for  these  185  shares  of  Columbia 
Preserving  Company  stock  277%  shares  of 
the  St  Lonls  Syrup  ft  Preserving  Company 
stock,  therefore  plaintiff  avers  that  he  (plain- 
tiff) is  entiUed  to  have  one-half  sliare  addi- 
tional with  each  of  the  25  shares  of  stock  so 
transferred  to  him,  or  12%  shares  addition- 
al. That  part  of  the  petition  chafing  fraud 
is  as  follows : 

"Plaintiff  furthw  states  that  at  the  time, 
to-wit,  on  or  about  July  IS,  1902.  said  de- 
fCTdanA  notifled  this  plaintiff  that  said  stock 
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was  ready  Cor  dtBtrlbntioii  among  the  persons 
afOMBBld,  be  falsely  and  frandnlently  stated 
to  this  plaintiff  tbat  be  was  glvli^  and  trans- 
toilng  to  blin  bis  full  pro  rata  sbare  of  said 
stock,  and  plaintiff  having  been  long  associ- 
ated with  defraidant  In  bnslnees,  repoeed  Im- 
plicit faltfa  and  confidence  In  said  defoidant 
and  folly  xeUed  upon  said  representations  of 
defoidant,  beUerlng  the  same  to  be  tme,  ac- 
cepted and  paid  for  2B  sbares  of  said  stock. 
Plaintiff  further  says  when  defendant  repre- 
sented to  plaintiff  that  be  was  transferring 
to  him  all  the  stoA  to  trblcb  be  was  ttitltled 
said  reivesentatlon  was  false  and  fraadnl«it 
for  the  reason  ttiat  tn  tmtb  and  In  fttct  de- 
fendant at  the  time  held  said  extra  12^ 
shares  as  aforesaid  which  was  In  truth  the 
proper^  ot  this  plaintiff,  and  he  was  entitled 
to  hare  the  samet  But  lAalntlff  says  lliat  de- 
fendant BO  fraodolaitly  concealed  the  truth 
from  this  plaintiff,  held  said  stock,  transfer- 
red and  craiTated  the  same  to  his  own  nse 
and  ever  thereafter  concealed  the  troth  from 
this  plaintiff  and  continned  to  secretly  bold, 
nse  said  stock  or  its  proceeds. 

"And  plaintiff  says  that  said  defendant 
Oymer  held  and  now  holds  said  12%  shares 
of  said  stock  so  frandolently  concealed  and 
held  back  from  this  plaintiff  and  conyerted 
the  same  to  his  own  nse.  Plaintiff  farther 
says  that  he  bad  no  knowledge  whatever  that 
said  defoidant  had  so  concealed  the  taet  of 
Us  having  recrtved  said  12%  diares  of  said 
stock  and  so  wrongfully  converted  the  same 
to  his  own  use  until  within  the  last  eight 
we^  before  the  flUng  of  this  sui^  wbereup- 
ffiD  he  demanded  of  defendant  said  stock  or 
Its  value  and  accumulated  dividends,  which 
was  1^  defendant  refused,  said  defendant  at 
said  time  again  falsely  representing  to  plain- 
tiff that  he  bad  already  been  given  bis  full 
share  of  said  stoi^  fniat  said  inind  ronaln- 
ed  and  was  kept  secret  and  concealed  from 
this  plaintiff  nntQ  it  was  so  discovered  by 
him  at  the  time  stated,  and  this  suit  is  filed 
within  less  than  ten  years  after  the  commis- 
sion of  said  secret  fraud  upon  this  plaintiff.'* 

Plattttifl  further  charges  that  the  St  Louis 
Syrup  &  Preserving  Company  stock  was 
transferred  by  defendant  to  the  CJom  Prod- 
ucts Company ;  that  defendant  bad  receiv- 
ed large  dividoids  on  the  stock  wbidi  he  bad 
also  convtfted  to  his  own  nse  and  that  the 
12%  shares  are  now  worth  $6,000.  Judg- 
ment Is  prayed  against  defendant  for  the 
value  of  this  stodc,  namtiy,  $6,000,  together 
with  all  dlvldoids  collected  by  blm  from  and 
after  the  date  of  the  conversion,  and  that 
defendant  be  compelled  to  account  for  all 
profits  realized  through  sales  and  transfers 
of  the  sto<k  and  for  such  other  and  further 
rdief  as  to  the  court  might  seem  Just  and 
proper. 

Defendant  filed  a  general  denial  of  the  al- 
l^tlons  of  the  petttlcm  and  also  pleaded  the 
five-year  statute  of  limitations  as  a  bar  to 
the  action. 

The  cause  coming  on  for  hearing  before 


th6  court,  counsel  fox  plaintiff  made  a  state- 
moit  to  the  court  of  what  the  evidence  would 
show  to  be  the  facts  in  the  case,  of  whldi 
It  may  be  said  tbat  It  covered,  but  somewhat 
more  In  detail,  the  facts  set  out  In  the  pe- 
tition. It  bi  to  be  especially  noted  fliat  tUs 
statement  wait  no  fnrtha  Into  any  partlcn- 
larlsatlon  of  acts  of  concealment  than  does 
the  petition,  all  of  the  averments  of  whl<^  as 
to  that  are  given  in  the  above  quotation 
from  the  petition  Itself.  At  the  conclusion 
of  this  statement,  by  agreement  of  counsel, 
the  cause  was  submitted  to  the  court  on  the 
statement  and  pleadings  and  on  a  motion  of 
defendant  for  Judgment  on  tbe  pleadings. 
This  motion  was  sustained.  Judgment  accord- 
ingly being  entered  in  favor  of  defendant 
Saving  eiceptlon,  Interposing  a  motion  for 
a  new  trial  and  excepting  to  that  being  over- 
ruled, plaintiff  has  brought  tbe  case  here  on 
appeal,  assigning  as  errors  tbe  action  of  the 
court  in  sustaining  the  demurrer  and  motion 
for  Judgment  on  the  sheadings;  tbat  tbe 
court  erred  in  holding,  under  tbe  petition  and 
statement  of  facts,  that  the  cause  of  action 
was  barred  by  the  five-year  statute  of  limita- 
tions; that  the  court  erred  in  ruling  that 
plaintiff  was  barred  by  the  statute  of  limita- 
tions because  plaintiff  had  relied  upon  repre- 
sentations made  by  defendant,  thus  allowing 
defendant  to  benefit  by  his  own  fraud;  tbat 
under  the  admitted  facts  the  court  erred  In 
refusing  to  enter  a  Judgment  and  decree  for 
plaintiff  for  the  value  of  the  stock  in  question 
and  for  an  accounting;  that  the  court  erred 
in  denying  the  contention  of  plaintiff  that 
he  was  protected  and  entiUed  to  recover  un- 
der tbe  ten-year  statute  of  limitations ;  tbat 
the  court  erred  in  entering  Judgment  for  de- 
fendant on  the  admitted  facta  and  In  over- 
ruling plaintiff's  motion  for  a  new  triaL 

It  will  be  apparent  from  an  examination 
of  the  averments  of  the  petition,  and  these 
confirmed  by  the  statement  that  the  trans- 
action upon  which  the  cause  of  action  is 
founded,  took  place  on  or  about  the  15tb  of 
July,  1902.  that  being  the  date  upon  which 
it  is  alleged  that  d^endant,  notifying  plain- 
tiff tbat  the  stock  was  ready  for  distribution 
among  those  aititled  to  it,  bad  wisely  and 
fraudulently  stated  to  plaintiff  "tbat  be  was 
giving  and  transferring  to  him  bis  full  pn 
rata  shan  of  said  stock,"  stating  tbat  at 
87%  shares,  and  bad  transferred  and  deliv- 
ered to  plalntlfl  26  shares  at  |2,000,  tbat 
being  all  of  tbe  diares  plalntlfl  was  Qien 
able  to  pay  for.  Tbe  ground  of  attack  upon 
tbe  petition  and  tiie  sufficiency  ot  tbe  fad» 
sUted  is,  tbat  neither  In  the  petition  nor  In 
the  statement  of  facts  plaintiff  inmposed  to 
prove.  Is  it  anywhere  alleged  tbat  defend- 
ant ever  stated  anything  or  did  anything 
which  would  prevent  plaintiff  if  be  had  ex- 
ercised ordinary  diligence,  from  discovering 
at  tbe  time,  tbat  Is,  in  July,  1002,  the  fiacts 
which  he  now  alleges  to  be  facts,  and  tbat 
although  the  statute  of  limitations  had  been 


Digitized  by 


Google 


840 


161  SOUTUWESTBBN  BEFOBTBB 


(Ho. 


pleaded  by  defendant,  plaintiff  had  not,  by 
r^ly,  set  up  any  facts  which  wonld  entitle 
him  to  the  benefit  of  the  fifth  dause  or  sub- 
division of  section  18S9,  Eevlsed  Statutes 
IWd.  This  actloa  was  commenced  March  7, 
1910.  It  la  contended  that  considering  the 
facts  pleaded  and  also  stated  as  the  facts 
which  could  be  proTOd,  xdalntlfl  bad  not 
ibade  out  a  case  whldi  brou^t  him  outside 
the  <veratlon  of  the  five-year  limitation  and 
vithin  Cbe  exc^Uona  of  this  fifth  dause  of 
section  1889  (statute  of  limitations).  This 
section  1888  designates  what  actions  shall 
be  barred  in  five  jeara.  the  fifth  subdivision, 
among  others,  Including  actions  for  relief  on 
the  ground  of  fraud,  provided  that  ''the 
cause  of  action  In  sncdi  case  to  be  deemed 
not  to  have  accrued  until  the  discovery  by 
the  aggrieved  party,  at  any  time  within  ten 
years,  of  the  facts  constltntlng  the  fraud." 
It  la  claimed,  and  tbla  is  the  theory  upon 
which  the  learned  trial  court  acted,  that  the 
fiicts  which  counsel  for  plaintiff  had  plead- 
ed and  had  announced  In  his  opeulng  state- 
ment that  he  expected  to  prove,  were  not 
facte  whlchr  would  take  the  case  out  of  the 
operation  of  the  statute;  that  no  explana- 
tion whatever  was  offered  to  show  why 
plaintiff,  who  was  himself  a  stockholder  of 
the  Colombia  Preserving  Ck)mpany,  and  who 
claims  to  have  been  Interested  to  the  extent 
of  one-flfth  In  the  186  shares  purchased  by 
defendant,  should  not  have  known  that  the 
shares  purchased  by  defendant  were  ex- 
changeable like  all  the  rest  of  the  stock,  on 
the  basis  of  one  share  of  the  old  for  one  and 
a  half  shares  of  the  new  stock;  nor  was  any 
explanation  made  to  show  why  plaintiff  did 
not  learn  from  his  three  other  associates,  all 
Interested  with  him  in  the  purchase  of  the 
185  shares,  the  disposition  defendant  had 
made  of  the  185  shares  and  of  the  shares 
received  from  the  St  Louis  Syrup  &  Preserv- 
ing Company  In  exchange  therefor;  nor  was 
any  explanation  made  to  show  why  plaintiff 
did  not  go  to  the  books  of  the  corporation 
and  there  ascertain  that  defendant  bad  re- 
ceived one  and  a  half  shares  of  the  new  for 
ea<di  share  of  the  old  stock  which  he  turned 
In,  and  which  plaintiff  had  received  upon  his 
own  stock;  nor  is  it  claimed  that  plaintiff 
ever  Inquired  of  defendant  as  to  the  number 
of  shares  of  the  new  company  he  had  receiv- 
ed in  exchange  for  the  185  shares  of  the  old. 
This  is  the  summary  of  the  statement  of  the 
position  of  defendant  in  the  case.  An  ex- 
amination of  what  transpired  before  the 
court  when  plaintiff  was  making  his  state- 
ment and  when  the  petition  and  the  facts 
stated  were  under  consideration  by  tlie  court, 
shows  that  these  were  the  points  involved, 
and  that  they  covered  the  one  point  particu- 
larly involved,  namely,  the  application  of  the 
exceptitm  in  the  fifth  subdivision  of  section 
1889.  It  la  evident  that  the  reference  by 
plolntllt  111  his  assignment  of  errors,  to  the 
ten-year  statute  of  limitations,  is  to  the  ten 


years  mentioned  in  this  subdivision  five  and 
not  to  the  ten-year  limitation  covered  by  sec- 
tion 1888,  as  there  is  no  pretence  that  this 
action  falls  within  section  1888. 

Keeton's  Heirs  v.  Keeton's  Adm'r,  20  Mo. 
630,  Is,  so  far  as  we  are  aware,  the  first  case 
In  which  the  construction  of  the  statute  of 
limitations  and  the  disabilities  and  excep- 
tions contained  therein,  appear  to  have  come 
before  our  Supreme  Court  for  full  considera- 
tion. It  is  true  that  a  paragraiA  of  the 
opinion  to  the  effect  that  parties  not  barred 
could  not  unite  In  action  with  those  who 
were,  was  held  no  longer  to  be  true,  owing  to 
a  subsequent  change  of  the  statute,  Sutton  v. 
Dameron,  100  Mo.  141,  loc.  cit  154,  13  S.  W. 
497,  but  save  as  to  that  point  the  case  has 
often  been  dted  and  followed.  As  applicable 
to  the  case  at  bar,  it  is  to  be  noted  that  it  is 
said  in  this  Keeton  Case,  20  Mo.  loc.  dt 
542,  that  where  the  answer  sete  up  the  stat- 
ute of  limitations  as  a  defense  and  there  is 
no  avotment  In  the  petition  Itself,  or  in  the 
reply,  pleading  the  exoeptlous  contained  in 
the  statute,  that  no  evidence  could  be  re- 
ceived In  relation  to  them;  "for  the  evidenoa 
to  be  admissible,  must  be  founded  on  some 
allegation  in  the  pleadings." 

lu  Landis  v,  Saxton,  106  Mo.  486,  loc.  clt. 
489.  16  S.  W.  912,  24  Am.  St  Rep.  403.  an- 
swering the  question  as  to  whether  the  action 
of  the  plaintiff  in  that  case  was  barred  by 
this  fifth  subdivision  of  section  1889,  it  Is 
said:  "The  trusts  against  which  the  statute 
will  not  run  'are  those  technical  and  contin- 
uing trusts  which  are  not  at  all  cognizable  at 
law,  but  fall  within  the  proper,  peculiar  and 
excludve  Jurisdiction*  of  a  court  of  equity, 
but  other  trusts  whidi  are  the  ground  of  an 
action  at  law  are  open  to  the  operation  of 
the  statute.  Kane  v.  Bloodgood,  7  John.  Ch. 
(N.  Y.)  90,  11  Am.  Dec  417.  The  kind  of 
trusts  which  fall  within  the  exclusive  Juris- 
diction of  a  court  of  equity  are  direct  trusts 
created  by  deed  or  will,  or  by  ai^wlntment  of 
law,  e^  g.,  executorships  or  administrations; 
but  coses  of  constructlT*  or  implied  trusts, 
which  result  from  partnerships,  agendee  and 
the  like^  are  subject  to  the  operatton  of  the 
statute.  Famam  v.  Brooks,  9  PIdc.  (Mass.) 
212.  The  crudal  test  in,  all  such  cases  is: 
Is  there  a  remedy  at  law?  If  there  is,  that  la 
a  condusive  answer  to  the  daim  that  a  tech- 
nical trust  as  aforesaid  has  beat  created. 
Murray  v.  Coster,  20  Johns.  (N.  T.)  loc  dt 
683.**  This  same  rule  was  announced  in 
Shelby  County  T.  Bragg,  136  Mo.  291,  86  S. 
W.  600.  There  at  page  296  of  13S  Ma,  at 
page  600  of  36  S.  W.,  it  is  said:  "The  rale  is 
Oiat  in  implied  trusts  which  grow  out  of  the 
facts  and  drcumstances  of  each  case,  the 
statute  oommttices  to  run  as  soon  as  a  party 
has  a  right  to  commence  a  suit  to  declare 
and  enforce  It,"  Keeton's  B^rs  t.  Keeton's 
Adm*r,  sutffa.  Is  dted  fbr  this. 

In  Callan  v.  Gallon,  17S  Mo.  846,  74  &  W. 
965,  referring  to  Shdby  County  BraCK  and 
quoting  from  Famam  T.  Brooks^  supra,  to 
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tbe  effect  that  if  the  a^rleved  party  knew 
of  the  fntnd  when  It  was  committed,  or  had 
full  possesaioii  of  the  means  of  detecting  it, 
which  l8  the  same  as  knowledge  neglect  to 
bring  forward  the  complaint  for  more  than 
tibe  statutwy  period,  will  depiive  him  tit  hia 
remedy,  and  it  la  there  noted  that  the  anthor- 
iUes  are  aU  one  way  upon  this  qnestion. 
After  citing  many  of  them,  it  is  said  (176  Mo. 
loc.  cit  861,  74  S.  W.  loc.  cit  969),  qnotlng 
from  Wood  <m  Llmitatlona  (8d  Edj  sec.  276 : 
"The  bill  or  complaint  should  set  forth  the 
nature  of  the  transaction  folly,  and  also  the 
acts  of  concealmeat,  and  the  time  of  its  dis- 
covery. *  •  *  The  concealment  conton- 
plated  by  the  statute  is  somethii^  more  than 
mere  ^ence;  it  must  be  of  an  afflrmatlTe 
duuacter  and  mnst  be  alleged  and  proved  so 
as  to  bring  the  case  clearly  within  the  mean- 
ing of  the  statate."  AAer  citing  cases,  the 
court  continues:  "While  the  petition  alleges 
that  the  fraud  complained  of  was  not  discov- 
ered by  plaintiff  until  September,  18^  it 
does  not  allege  what  the  discovery  was, 
nor  does  the  proof  show  that  It  was  by 
reason  of  anything  that  defradant  said  or 
did  that  it  was  not  discovered  earli^." 

State  ex  reL  V.  Yates,  231  Afo.  276,  1S2  S. 
W.  672,  is  to  the  same  effect 

In  the  recent  case  of  Johnson  v.  United 
Hallways  Co.,  243  Mo:  278.  147  S.  W.  1077, 
qnotlng  approvingly  from  Bent  v.  Priest,  86 
Mo.  475,  that  this  fifth  clause  of  section  1889 
applies  to  equitable  as  well  as  legal  causes  of 
action,  it  is  furtlier  held  that  the  cause  of 
action  Involved  was  barred  by  the  five-year 
statute^  whether  plaintiff  and  those  from 
whom  he  purchased  knew  of  the  transaction 
or  not,  *'£or  the  reason  that  the  facts  were 
open  and  known,  appearing  upon  the  records 
of  the  corporation.  *  *  *  No  act  of  con- 
cealment of  the  facts  is  shown."  Author- 
ities are  cited  sustaining  the  proposition  that, 
"A  party  seeking  to  avoid  the  bar  of  the 
statute  on  account  of  fraud  must  aver  and 
show  that  he  used  due  diligence  to  detect  it, 
and  if  he  had  the  means  of  discovery  in  his 
power,  he  will  be  held  to  have  known  it. 
*  *  *  A  party  cannot  avail  himself  of 
this  exception  to  the  statute  when  the  means 
of  discovering  the  truth  were  within  his. 
power  and  were  not  used.  *  •  •  Our 
c(mclnsion  is  that  it  (the  cause  of  action) 
accrued  when  plaintiff  discovered  the  firaud; 
or  when,  by  proper  diligence  as  an  ordinarily 
pmdent  man,  he,  under  the  circumstances, 
should  have  discovered  It."  The  clause  of 
the  statute,  it  is  further  held,  applies  only 
to  technical,  express  trusts,  trusts  created  by 
deed  or  by  will;  does  not  cover  implied 
trusts;  referring  to  and  quoting  from  Shelby 
County  T.  Bra^  supra.  It  is  farther  held 
that  to  prevent  Uie  statute  from  running 
there  must  be  cmcealment,  and  mere  sUence 
is  not  amcealment;  there  must  be  some  di- 
rect contrivance  intended  to  exclude  suspi- 
cion, and  prevent  inquiry,  and  wbere  the 


transactions  alleged  to  have  been  fraudu- 
lent were  open  to  plaintiff,  no  concealment 
can  be  said  to  exist,  for  the  means  of  know- 
ing are  held  to  be  knowledge.  The  rule  as 
to  concealment  and  knowledge,  it  Is  further 
tiiere  held,  does  not  apply  to  a  party  sustain- 
ing a  fiduciary  relation  to  plaintiff  in  a 
suit  to  compel  that  party  to  account  for  trust 
funds  fraudulently  converted  to  his  own  use, 
but  such  a  relation  of  trust  exists  only 
where  there  is  an  express  trust  created  by 
deed  or  will,  or  by  law,  and  finally  that  the 
five-year  statute  is  a  bar  to  a  suit  to  recover 
mon^  converted  to  his  own  use  by  a  con- 
structive tmstee  of  an  implied  trust,  unless 
there  has  been  su<di  concealment  of  the  facta 
as  to  defeat  discovery.  That  the  acts  of 
concealment  must  be  pleaded  and  proved,  is 
universally  held  In  all  the  authorities.  Up- 
on a  practically  unbroken  line  of  author- 
ities, the  Judgment  of  the  learned  trial  court 
is  right 

[2]  We  are  unable  to  find  anything  in  the 
cases  cited  by  learned  counsel  for  appellant 
whidi  lends  support  to  the  position  here 
taken  by  them,  to  the  effect  that  plaintiff 
was  mtitled  to  bring  hia  action  at  "any  time 
within  ten  years"  of  the  discovery  of  the 
focts  constituting  the  fraud.  Tbe  authorities 
all  hold,  passing  on  this  very  clause  that 
the  right  of  action  in  a  case  audi  aa  this  falls 
within  the  five-year  limitation. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


CITIZENS'  STATE  BANE  OF  TRENTON 

V.  SHANKUN. 

(BlansaB  City   Court  of  Appeals.  Missouri. 
Nov.  17,  1913.    Eehearing  Denied 
Dec.  12,  1913.) 

1.  Insane  Pebsons  (8S  13,  36*)— Inquisition 
—Notice— Statute— CoLLATEBAi,  Attack. 

Rev.  St  1009;  S  476,  providing  for  inqulsi- 
tioui  as  to  insanity  without  notice  to  or  the 
presence  of  the  alleged  insane  person,  when 
the  probate  court  shall  spread  on  its  records 
the  reason  why  such  notice  or  attendance  was 
not  iregnired  Is  invalid,  being  in  confiict  with 
both  the  federal  and  state  constitutions,  and 
open  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |i  21,  85,  86;  Dec.  Dig.  S| 
13,  26.*] 

2.  IHSANB  Pebsons  (|  18*)— iRQinsinoNB— 
TAuniTT— AnuissxoNS. 

Where  defendant  was  not  notified  of  an  ia- 
qnisition  as  to  hia  sanity,  his  mere  presence 
io  court  at  a  subsequent  proceeding  wherein 
he  was  declared  sane  Is  a  judicial  admis- 
sion ot  the  validity  of  tUe  first  inquisition ;  it 
appearing  that  the  second  was  not.  instituted 
by  Mm. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Gent.  Dig.  |  21 ;  Dec.  Dig.  §  13.*] 

8.  Insane  Pebsons  (g  54*)  —  Ouaboxans  — 
Bights  or  Ouaboiahs. 

While  the  probate  court  in  handling  the 
estate  of  an  insane  person,  may  authorize  ex- 
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penditnrai  which  It  la  eoDTinced  tbe  Insane 
person  would  have  made  if  competeDt,  sji  nnaa- 
thorized  person  acting  as  gaardiiBn  for  a  Innatic 
is  not  entitled  to  cnidits  for  any  expenditures 
except  those  for  necessaries  for  tbe  Insane  per- 
son or  his  familT. 

[Bd.  Note.— For  other  cases,  see  Insane  Per^ 
sons,  Cent.  Dig.  ||  76,  86;  Dec.  Dig.  f  64.*] 

4.  Imsakk  Pbbbonb  Q  64*)  —  Ouabdians — 

Gbkdits. 

One  appointed  as  gaardian  of  defendant 
in  a  void  ingaisitloD  as  to  his  sanity  is  not 
entitled  to  a  credit  for  moneys  furnished  de- 
fendant's- adult  son  to  enable  Mm  to  move  to 
California ;  it  not  appearing  how  tbe  sums  fur- 
nished could  be  coniddered  necessaries. 

[Bd.  Note.— For  otber  cases,  see  Insane  Per- 
sons.  Gent.  Dig.  H  76,  86;  Dee.  Dig.  |  64.*] 

6.  INSAHI    PBBSONS    (I    66*)  — OUABOUNB  — 

Cbbditb. 

Where  the  guardian  of  defendant,  appoint- 
ed In  an  inquisition  wherein  he  was  held  in- 
sane, expended  money  to  keep  up  life  policies 
preTiously  taken  out  by  defendant,  the  gnard- 
tan  is  entitled  to  a  credit  for  such  expenditures 
even  though  his  appointment  was  void. 

[Ed.  Not&— For  other  cases,  see  Insane  Per- 
K^^Oent  Dig.  H  108,  110-114;  Dec.  Dig. 

6,  IHSANE  PEBSONB  (|  64*)— OTTABDIASft— StTP- 
POBT  OF  FaUILT. 

The  duty  of  a  parent  to  support  his  chil- 
dren ends  when  they  reach  majority,  be  they 
nude  or  female,  and  hence  one  appointed  as 
guardian  of  defendant  under  a  void  Inquisition 
as  to  bis  sanity  is  not  entitled  to  credits  for 
soms  furnished  defendant's  adult  daughter  to 
defray  neceasuy  expenses  during  her  last  ill- 
ness. 

[Bd.  NotK— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  H  76,  86;  Dec.  Dig.  |  64.*] 

Appeal  from  Circuit  Court,  Snllivan  Coun- 
ty ;  Fred  Lamb.  Judge. 

Action  by  the  Citizens'  State  Bank  of 
Trenton  a^dnst  Nathaniel  Bhanklln.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmeda 

Hall  ft  Hall,  of  Trenton,  and  D.  M.  'miaon, 
of  Milan,  for  appellant,  J.  W.  Bingham,  of 
Milan,  O.  M.  Shanklln,  of  St  Joseph,  Collier 
&  Boblnson,  of  Tren  on,  and  J.  P.  Bntler,  of 
MUan,  for  respondent 


ELLISON.  P.  J.  Flaintifrs  action  Is  set 
out  In  a  petition  containing  two  counts,  and 
Is  founded  on  an  itemized  account  One 
of  the  counts  Is  drawn  upon  the  Idea  that 
the  Items  of  tbe  account  were  furnished  to 
defendant  himself;  while  In  the  other  it  Is 
stated  that  the  defendant  was  Insane  at  the 
time  the  Items  accrued,  and  that  they  were 
furnished  to  his  guardian.  At  the  close  of 
the  evidence  In  plaintifC'a  behalf  the  trial 
court  gave  a  peremptory  instruction  to  find 
for  deffflidant 

The  case  Is  presented  practically  altogeth- 
er on  the  second  count  The  items  are  pay- 
ments made  by  the  plamtlCF  bank  to  Hughes, 
as  guardian  of  defendant  Thrae  items  cov- 
er a  period  of  several  years,  beginning  In 
1903,  and  total  a  sum  of  $9,214.20,  credited 
with  $6,710.71,  leaving  a  balance  of  $2,503.49, 


for  which  Judgment  Is  asked.  Counsel  have 
divided  this  gross  balance  Into  four  claims, 
viz. :  "Amount  paid  Jlmmle  Shanklln,  $196.- 
40;  amount  paid  out  for  life  insurance. 
$1,714.47 ;  amount  paid  out  for  Ida  Shanklln, 
$2,586.25;  interest  at  6  cmt.  on  tbe  dif- 
ferent items  paid  out,  $1,006.87." 

It  was  admitted  at  die  trial  that  defoid- 
ant  "was  insane  and  Incapable  of  transacting 
ordinary  business  affairs  from  NoTanber, 
1895,  until  July,  1010,  and  was  In  tiiat  condi- 
tion coDtinuonsIy  between  those  dates.**  ISte 
erldoioe  abows;  and  it  is  practically  oonced- 
ed,  that  the  probate  court  of  Orond^  coonty 
declared  defendant  to  be  insane  <m  tbe  Uth 
of  Harcb,  1886,  after  a  trial  had  by  a  jury ; 
Oie  Judgment  showing  the  fbUowlns  on  Its 
face:  '^mes  now  on  to  be  heard  tlie  tn- 
quiry  into  the  sanily  of  Nathanid  Shanklln 
on  the  information  of  0.  L.  Berry,  hereto- 
fore  filed,  and  it  appearlns  to  Oie  oonrt  Uiat 
said  Nathanld  Bhanklln  Is  now  confined  In 
a  hosiAtal  in  the  city  of  St  Louis  and  unable 
to  attoid  and  be  present  at  said  Inqnlry  or 
be  served  with  noUce  tbereot  it  Is  ordered 
that  said  proceedings  be  h^d  without  bis 
presence  and  without  notice  being  served 
upon  him  of  said  proceedli^.** 

C.  L.  Berry  was  first  appointed  his  guard- 
ian, who,  after  serving  until  1898,  resigned, 
and  H.  3.  Hughes  was  appointed  and  quali- 
fied to  succeed  him;  and,  as  Just  stated,  he 
obtained  the  money  from  plaintiff  bank  and 
expended  it  in  various  ways,  but  tbe  particu- 
lar expenditures  over  which  this  controversy 
has  arisen,  with  Interest  thereon,  are  as  stat- 
ed and  set  out  above.  The  evidence  shows 
that  Berry  and  Hughes  each  assumed  to  act 
as  guardian,  and  that  plaintiff  furnished  tbe 
money  to  Hughes  for  the  purposes  above 
stated. 

[1]  But  defendant  insists  that  the  proceed- 
ings in  the  probate  court  adjudging  the  de- 
fendant to  be  insane,  and  appointing  a  guard- 
ian are  void,  since  they  were  had  vrlthout  no- 
tice to  defendant,  as  is  shown  upon  the  face 
of  the  judgment  we  have  set  out  This  ob- 
jection to  the  judgment  must  be  sustained. 
Tbe  statute  In  force  when  the  adjudication 
was  bad  authorized  the  proceeding  to  be  in- 
stituted and  carried  on  to  Judgment  and  tbe 
appointment  of  a  guardian  without  notice,  If 
the  court  placed  upon  Its  record  "tbe  reason 
why  such  notice"  was  not  required.  A  simi- 
lar statute  was  construed  and  accepted  as 
being  a  valid  enactment  In  Dutcher  r.  HUl, 
29  Mo.  271,  77  Am.  Dec.  572,  and  other  cases 
since.  But  In  Hunt  v.  Searcy,  167  Mo.  158, 
67  S.  W.  206,  the  Supreme  Court,  In  an  opin- 
ion by  Marshall,  J.,  after  expressing  surprise 
that  tbe  validity  of  the  statute  had  not  there- 
tofore been  questioned,  declared  It  to  be  in 
conflict  with  both  the  federal  and  state  con- 
stitutions, and  that  a  proceeding  In  tbe  pro- 
bate court  without  notice  to  the  allied  In- 
sane party  was  void  collaterally  as  well  as 
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directly.  This  statute  bas  been  allowed  to 
stand  since  unch  decUdon,  and  has  been  car- 
ried into  the  Revision  of  1809,  S  476.  But  it 
must  be  treated  as  a  void  proTislon,  and  the 
proceedings  had  under  it  In  this  case  declar- 
ing defendant  to  be  Insane  and  appointing  a 
guardian  for  blm  must  be  held  Told,  unless 
they  are  cured  by  the  following  farther  con- 
sideration. 

[2]  D^endant^s  mind  became  restored  and 
be  was  declared  to  be  sane  by  proceedings 
Institnted  in  the  iHvbate  court  Plaintiff 
diaima  tliat  be  appeared  in  that  pioceedlng 
and  thereby  recognised  and  validated  tlie 
original  adjudication  of  his  insanity.  In 
this  connection  counsel  say  the  whole  opin- 
ion in  Dntt^r  t.  Bill  was  not  overruled  in 
Hunt  T.  Seaicy,  and  tiiat  the  latter  portl<m 
of  it,  wbidi  states  that,  though  the  proceed* 
lugs  adjudging  Insanity  were  "irregular"  for 
want  of  notion  yet  If,  after  regaining  his 
mind,  Uie  puty  aCtected  came  Into  court  and 
asked  to  be  reUered  from  the  custody  of 
his  gnardlan  for  the  reason  that  his  mind 
was  restored.  It  amounted  to  an  admission 
of  record  that  the  proceedings  against  him 
were  valid.  We  are  relieved  from  the  neces- 
sity of  saying  whether  Hunt  ▼.  Searcy 
should  be  h^  to  oondemn  that  part  of 
Dntdier  ▼.  HUI,  from  the  fact  that  we  do  not 
find  the  record  shows  such  appearaoce  and 
Bdoilsston  by  the  defendant  in  this  case. 
The  proceedings  to  relieve  defendant  In  this 
case  and  to  discharge  Hughes  as  guardian 
w«e  not  Instituted  by  defendant,  or  at  bis 
Instlgatlim.  Mor  doea  it  appear  that  he  was 
aerrad  with  notioe,  though  llie  record  shows 
Ub  presuioe  In  the  courtroom,  but  not  as  a 
participant  in  the  proceedings.  Bis  name  ap- 
pears in  the  way  of  recitation  that  he  and 
^ght  other  persons  were  in  court  as  wltness- 
e&  The  most  that  we  can  majce  out  of  the 
wording  of  the  record  is  tha^  he  was  a  wit- 
ness ;  and  it  Is  recited  that  the  court,  "after 
seeing  and  talking  with"  him  and  bearing 
witnesses,  concluded  he  could  manage  his 
own  affairs.  We  do  not  think  such  a  record 
shows  a  rendition  of  the  original  proceed- 
ings, or  that  it  amounts  to  a  solemn  admis- 
sion that  they  were  valid.  But  plaintiff  in- 
sists that  granting  there  was  no  valid  ad- 
judication of  insanity  and  that  the  appolnt- 
meat  of  a  guardian  was  void,  defendant  Is 
yet  liable  for  the  account  on  the  ground  tbat 
it  was  for  necessaries  furnished  for  himself 
and  his  family ;  and,  In  fact,  plaintiff's  peti- 
tion is  based  on  the  ground  that  it  was  neces- 
saries which  were  furnished  the  guardian. 

[3]  There  being  no  legal  guardian,  and  the 
proceeding  of  the  probate  court  being  void 
from  the  beginning,  and  plaintiff's  petition 
belnx  confined  to  necessaries  for  the  defend- 
ant and  for  his  family  while  he  was  insane 
bas  made  inapplicable  much  of  the  authority 
cited  by  bim.  From  these  we  gather  that 
tbe  probate  court,  handling  a  ward's  estate 
tbrougii  Ua  guardian,  is  not  tied  with  legal 


restraint  to  the  extrait  tbat  It  Is  whra  super- 
Tising  and  directing  an  administrator.  It 
seems  the  court,  if  the  estate  wUl  Justify  it, 
may  authorize  to  be  done  what  it  Is  convlDC- 
ed  the  insane  person  would  have  done  had  he 
been  in  his  right  mind.  Thus  allowances,  In 
certain  drcumatances,  may  be  made  for  sup- 
port of  a  bastard  child,  for  collateral  tdn, 
for  undes  and  annte,  for  usual  contribution 
to  tbe  diurch ;  In  the  Matter  of  Willoughby, 
11  Paige  (N.  T.)  2S7;  In  the  Matter  of 
Heeney,  2  Barb.  Ch.  (N.  T.)  326.  In  Ex  par- 
te Wbltbread.  2  Her.  99,  Lord  Eldon  8ta^ 
ed  that,  "where  the  father  of  a  fiimily  be- 
comes a  lunatic^  tbe  court  does  not  look  at 
tlie  mere  legal  demands  which  his  wife  and 
children  may  have  npon  blm.  *  •  *  The 
court  does  nothing  wantonly  or  unnecessari- 
ly to  alter  ttie  lunatic's  property,  bat  on  tbe 
contrary  takes  care,  for  his  sake,  that,  if  be 
recovers,  be  shall  find  bis  estate  as  nearly  as 
possible  in  the  same  condition  as  he  left  it, 
antlylng  tbe  property  In  the  meantime  In 
such  manner  as  tbe  court  thinks  it  would 
have  bew  wise  and  luradait  In  the  lunatic  him- 
self to  apply  It,  in  ease  he  bad  beat  capabla 
Tlie  dlflacnlty  I  have  bad  was  as  to  the  ex- 
tent, of  reUitlonshlp  to  which  an  allowance 
ought  to  be  granted.  I  have  fonnd  Instances 
in  wUch  tbe  court  baa,  in  ito  allowances  to 
the  rations  ot  the  lunatle,  gone  to  a  fnr^ 
tber  distance  than  granddilldrrat— to  broth- 
ers and  other  collateral  kindred ;  and  If  we 
get  to  the  principle,  we  find  that  It  is  not 
because  the  parties  are  next  of  kin  of  the 
Innatic,  or.  as  audi,  have  any  right  to  an 
allowance^  but  because  the  court  will  not  re- 
fuse to  do,  for  the  b^eflt  of  the  lunatic;  tbat 
wbidi  it  is  probable  the  lunatic  himself 
would  have  done."  While  in  Be  Darling,  89 
Gb.  D.  208,  approves  tbat  case,  it  Is  said  tbat 
it  is  not  the  duty  of  the  court  to  deal  benev^ 
olently  or  charitably  with  the  property  of 
the  lunatic,  and  that  applications  for  allow- 
ances out  of  the  surplus  income  of  his  es- 
tate to  poor  relatives  who  have  no  legal 
claim  should  be  discouraged.  And  that  while 
the  court  will  do  what  it  is  convinced  the 
lunatic  himself  would  have  done  if  sane,  yet, 
in  making  allowances  to  collateral  kindred. 
It  should  act  "with  the  utmost  Jealousy"; 
that  is,  with  much  more  drcumspectlon  than 
•when  dealing  with  the  case  of  direct  heirs^ 
who,  it  seems,  may  be  required  In  certain 
contingencies  to  give  receipts  as  for  sums  In 
the  nature  of  advancements. 

But  the  foregoing  cases  concern  legal 
guardians  duly  appointed  by  the  probate 
court  and  who  have  acted  by  the  direction 
of  the  probate  court  While  in  this  case  we 
have  no  valid  appointment  of  guardian  and 
no  action  of  a  court  with  Jurisdiction.  In 
those  cases  there  was  action  by  courts  in- 
trusted by  law  with  the  duty  to  Investigate 
and  with  a  discretion  to  authorize  expendi- 
tures; beyond  mere  necessaries.  What  differ- 
ence should  this  make  In  the  rlghte  of  the 


Digitized  by 


Google 


344 


161  SOUTHWESTBJEN  BBPOBTBB 


parties,  where  13ie  qneatioii  concerns  neces- 
earles?  In  GUffllen's  Estate,  170  Pa.  186,  32 
Atl.  686,  00  Am.  St  Rep.  760.  the  grandfather 
of  an  infant  dea^  mnte  child,  conceived  bim- 
to  be  her  gaardlan,  though  he  was  never 
appointed.  He  expended  her  whole  estate 
for  her  edncatlon  through  her  aense  of  sight, 
and  sacoeeded  In  gtvlng  her  great  relief 
against  her  sore  afUctton  and  making  her 
contented  in  a  plight  which  odierwlse  would 
have  left  her  wltiiout  happiness.  The  self- 
oonstltnted  guardian  died,  and  an  effort  was 
made  to  have  hU  estate  account  for  the 
money  he  had  used.  The  case  was  taken  to 
the  Supreme  Court  of  Pennsylvania,  where  it 
was  held  to  be  manifrat  that  the  expenditure 
in  the  behalf  it  was  made  would  have  been 
entirely  proper  and  would,  without  doubt, 
have  been  sanctioned  by  the  proper  court, 
it  a  legal  guardian  had  presented  his  appli- 
cation to  such  court  for  permission  to  so  ex- 
pend it  And  that  no  different  rule  ought  to 
be  applied  to  a  case  where  there  was  no  ap- 
pointment of  guardian,  tf  one  bad  acted  aa 
such  in  point  of  fact,  and  had  faithfully  dis- 
charged his  trust.  In  Newberg  v.  Bl(^er- 
staflfe,  1  Vem.  296,  it  was  said  that  "If  a 
man  Intrudes  himself  upon  an  infant,  he  shall 
receive  the  profits,  but  as  guardian;  and  the 
Infant  shall  have  an  account  against  him,  as 
against  a  guardian."  To  the  same  effect,  see 
Davis  V.  Harkness,  6  111.  (1  Oilman)  173,  41 
Am.  Dec.  184;  Van  Epps  v.  Van  Densen,  4 
Paige  (N.  X.)  04,  25  Am.  Dec  51«.  Applying 
the  foregoing  law  to  the  instance  of  a  guard- 
Ian  of  an  Insane  person  (and  we  discover 
no  distinction),  we  can  see  where  defendant 
could  have  demanded  an  accounting  of 
Hughes,  and  that  the  latter  could  have 
brought  In,  as  credits,  all  proper  expenditures 
which  he  may  have  made  for  the  preserva- 
tion of  the  estate  and  for  necessaries  for 
the  family.  That  being  true,  It  would  follow 
that  if  the  balance  were  In  favor  of  the 
guardian  he  would  be  allowed  a  Judgment 
for  such  snuL 

[4]  Now,  a  gauming  that  this  action  is  prop- 
erly brought  against  defendant  as  the  re- 
stored Insane  person,  instead  of  Hughes, 
the  self -constituted  guardian,  we  will  proceed 
to  inquire  whether  the  four  Items  conceded 
as  making  up  the  account  are  necessaries. 
First  Is  the  item  of  $105.40,  paid  to  James 
Shanklln,  a  son  and  a  man  of  family  over 
30  years  of  age,  who  was  moving  to  Califor- 
nia, and  the  money  was  for  tickets,  dotbli^, 
ete:  It  seems  that  James  owned  a  piece  of 
property  which  the  guardian  boi^ht  of  him 
and  then  atOA.  And  the  payment  to  James 
when  he  started  West  was  on  that  account 
It  is  ao  involved,  or  at  least  is  so  indefinite 
^plained  that  we  find  it  difficult  to  under- 
stand. But  however  it  may  be,  it  is  Incom- 
prehensible bow  it  could  be  considered  "nec- 
essaries**  for  defendant's  family. 

[I]  The  next  item  is  for  $1,714.47.  This 
was  for  preminms  for  luring  np  life  insure 


anoe  i^tih  bad  httai  takoi  oat  In  different 
companies  and  Insnranoe  orders  by  defraidant 
while  san^  and  we  think  It  should  be  al- 
lowed.  It  can  be  very  wdl  dawndnated  a 
necessazT  in  Oie  drcnmstanoes  of  defmdan^s 
insani^  and  the  complicated  and  uncertain 
condition  of  bis  estate.  It  was  paid  by 
Hughes  In  good  faith  and  tox  a  pn^ier  and 
necessary  purpose. 

[I]  The  next  item  Is  $2,685.26  for  Ida 
Shanklln,  and  Indndes  Items  of  expense  in- 
curred during  a  protracted  dckness  and  at 
ber  death.  But  she  was  past  her  majority, 
perhaps  25  years  of  age,  and  had  bera  from 
home  earning  her  own  living  for  several 
years.  Many  of  the  items  doubtless  would 
have  been  necessaries  as  against  her  and  ber 
estate,  but  not  so  as  against  her  insane 
father's  estate.  The  act  of  Hughes  in  mak- 
ing these  payments  was  not  in  diachai^  of 
any  obligation  owing  by  defendant  In  Rod- 
gers  on  Domestic  Relations,  S  494,  It  is  said 
that.  In  the  absence  of  an  agreement,  "It  la 
the  rule,  therefore,  that  when  the  child  ar- 
rives at  the  age  of  21  years  or  other  age  fixed 
by  law  when  the  majority  is  attained,  the 
duty  of  the  i^rent  to  support^  whether  the 
child  be  male  or  female,  is  at  an  end.  The 
pover^  or  wealth  of  the  child  does  not,  in 
any  sense,  alter  the  rule.  The  duty  of  sup- 
port by  the  parent  ceases  absolutely  upon 
the  arrival  of  the  child  at  majority.  So  a 
parent  is  not  liable  to  a  third  person  who 
furnishes  necessaiy  medical  attention  to  his 
adult  child  In  sickness,  and  this  is  true 
thougb  the  child  be  sick  at  the  house  of  the 
parent  at  the  time,  and  be  actually  living 
with  bis  father  as  a  member  of  his  family. 
Nor  is  the  father  liable  for  clothli^  actually 
necessary,  where  furnished  after  the  major- 
ity of  the  child."  To  the  same  effect  la 
Brower  v.  Suprone  Lodge,  87  Mo.  App.  614 ; 
2  Kent's  Com.  191,  192;  Blacbley  v.  Laba, 
63  Iowa,  22,  18  N.  W.  658,  50  Am.  Rep.  724. 
The  authorities  dted  by  plaintiff  do  not 
controvert  these  propositions;  they  are  not 
applicable  to  the  evidence  here,  which  shows 
the  age,  occupations,  and  residences  of  the 
persons  to  whom  it  is  claimed  necessaries 
were  furnished.  The  next  item  Is  $1,000.37, 
charged  in  gross  for  Interest  on  the  various 
sums  advanced  to  Hughes  through  a  seriea 
of  years.  No  sufficient  showing  was  made  by 
the  evidence  to  Justify  an  allowance  of  that 
amount  But  we  understand  the  only  inter- 
est Insisted  upon  now  is  upon  these  items  of 
account  m  have  discussed  dnce  the  Institu- 
tion of  this  action,  and  aa  that  could  only 
be  allowed  on  valid  daims,.  there  would  be 
no  interest  under  our  conduslons,  except  on 
the  bisurance  Item,  and  as  that  would  mske 
no  difference  In  the  result  at  which  we  bave 
arrived,  it  need  not  be  calculated.  By  ref- 
er«ioe  to  our  statement  of  the  account  at  tb« 
outset,  it  will  be  seen  that  disUlowing  as 
durges  tbe  three  foregoing  items  a^regat- 
ing  $3,787.01^  we  reduce  the  dditor  aide  tf 
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platDtUTs  wbole  acoonnt  to  $S,427^  and  as 
this  Is  less  tban  the  credit  entered  by  plaln- 
tUi;  of  oonrae  Uiere  Is  noUtlng  owing  to  It 
The  Jodgment  Is  sfBnned.  All  concDi. 


KEYS  et  bL  t.  NATIONAL  COUNCIL, 
KNIGHTS  &  LADIES  OF  SECURITY. 

(Sums  City  Conrt  of  Appeals.  MissoorL  Dec. 
1.  1813.) 

1.  iNBURAItOK  (I  820*)— FBATEKHAZ.  BEiniTT 

Insdrahce— Waiveb  or  Fosfeitubes. 
The  question  whether  a  fraternal  beoefit 
asKdatlon  has  followed  a  course  of  conduct 
as  might  waive  a  forfeiture  of  a  certificate  for 
Donpayment  of  dues  is  uBoaliy  one  for  the  jury< 

[Ed.  Note.— For  other  cases,  see  iDsoxance, 
CenL  Dig.  {  2008 ;  Dec  Dig.  |  825.*] 

2L  InSUKANOB  (i  766*)— FKAXaBNAI.  BBlfSflT 

InsuRANCB— Waivkb  or  FoaniTimEs. 
Waiver  of  forfeiture  of  a  benefit  certificate 
for  nonpayment  of  dues  by  the  acceptance  of  a 
premium  u  not  baaed  on  contract  or  actual  in- 
tention, but  on  estoppel  to  insist  on  conditions 
inconsistent  with  the  acceptance  or  rejection 
lit  the  premium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  1907-1816;  Dec  Dig.  f  706.*! 

8.  iNSUSANCs  ({  765*)— Mutual  Benkfit  Ih- 

SUBANCB  —  WAITKB  OT  FOKnEITUBEB  —  KE- 
VIVAL. 

A  forfeiture  of  a  benefit  certificate  once 
waived  cannot  afterwards  be  revived. 

[Ed.  Mote.— For  other  cases,  see  Insnranoe, 
Cent.  Dig.  H  1907-1916;  Dec  Dig.  {  7&S.*] 

4.  IHSUKANCK  (I  756*)— Mutual  Benefit  In- 

6UKANCB— WaIVEB  OF  FORFEITUKES. 

As  between  the  association  and  a  benefi- 
daty,  the  rule  that  actual  knowledge  of  tiie 
cause  of  forfeiture  must  be  sliown  to  work  a 
waiver  will  not  be  applied,  if  it  should  have 
known  of  the  facts  by  proper  attention  to  iu 
business. 

[kd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1B07-1AU;  Deo.  Dig.  |  7SS.*] 

&  iNSUBAIfCXjl  818*)— UUTUAI.  BSNITIT  In- 
8UBANCS— WAXVBB  OF  FOSRITUBI  —  BtI- 
DENCE. 

Slight  evidence  showing  an  intention  to 
waive  a  forfeiture  of  a  matuai  benefit  certifl- 
cate  for  nonpayment  of  piendmns  will  prevent 
a  forfeltaie. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  I>ig.  H  2006^  2007;  Dec  Dig.  1  818.«] 

6.  IRBUBAHOB  (|  760*)— WAITEB  OF  FOBRI- 
TUBX. 

A  waiver  of  a  forfeiture  of  a  mutual  bene- 
fit certificate  may  be  inferred  when  the  associa- 
tion, after  knowledge  of  the  canse  of  forfeitaie, 
xcQuires  insured  under  the  polity  to  do  sane 
act  or  incur  some  expense^ 

[Ed.  Note.— For  otiier  cases,  see  Insnranoe, 
Cent  Dig.  Ii  1807-1916;  Dec  Dig.  S  7BB-*1 

7.  INSUBANCE  (}  826*)— FOBRITUEXS— Wait- 

eb— JuBT  Question. 

In  an  action  on  a  mutual  benefit  certificate 
defended  <m  the  gronnd  of  forfeiture  by  non- 
payment of  premiums  for  three  months,  and 
olraring  to  iwy  such  arrears  while  ill,  whether 
the  association  by  accepting  such  dues,  and 
requesting  the  appointment  of  an  administra- 
tor, waived  the  forfeiture  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  2000;  Dec  Dig.  |  825.*] 


&  IHSUBAKCB  (}  ree*)— Mutual  Benefit  In- 
SUBANCB— Knowledge  of  Agents. 

Knowledge  of  the  local  financial  officer  of 
a  mutual  benefit  association  that  insured  was 
more  than  60  days  in  arrears  when  she  was 
reinstated  charged  the  association  with  such 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Insuranee, 
Cent  Dig.  |8  1907-1910 ;  Dec  Dig.  |  755.*1 

8.  Insueanob  (I  750*)— Mutual  Benefit  In- 

SUBANCX— AonOHB  —  AOICIBBION  OF  EVI- 
DENCE. 

The  conduct  of  a  mutual  benefit  associa- 
tion in  not  promptly  and  uneqaivocalty  declar- 
ing a  forfeiture  when  it  learned  of  insured's 
death  on  the  day  after  paying  daes  in  arrears, 
and  instead,  requesting  the  appmntment  of 
an  administrator  for  insured,  knowing  she  bad 
no  other  property,  could  be  considered  in 
determinlDg  wnetber  it  had  knowledge  of  her 
illness  while  retaining  her  premiums  prior  to 
her  death,  as  well  as  on  the  question  (a  waiver 
of  the  forfeiture  after  her  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1007-lfil6;  Dec  Dig.  |  765.*] 

10.  iNsuBAiroB  (I  766*)— Waitbb  or  Fobri- 
tube. 

A  forfeiture  for  nonpayment  of  premiums 
is  waived  where  a  benefit  assoclatum,  with 
knowledge  of  the  cause  of  foifeiture,  causes 

glaintiff  to  incur  additional  expense  in  furnisb- 
ig  proof;   that  being  an  implied  recognition 
of  the  continued  validity  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1907-1916;   Dec.  Dig.  f  755.*] 

11.  Insubanoe  (S  818*)  — Mutual  Benefit 
iHauBANCE—AcnoNB  —  Admission  of  Evi- 
dence—Waives. 

In  an  action  on  a  mutual  benefit  certificate 
defended  on  the  ground  of  forfeiture  for  nonpay- 
ment of  premiums,  evidence  of  the  retention  of 
back  premiums  paid  after  actual  notice  of  in- 
sured's ill  health  when  paying  them,  was  admis- 
sible upon  the  question  of  the  association's  in- 
tention in  originally  receiving  the  premiums. 

[Ed.  Note.— For  other  cases,  see.  Insurance, 
Cent  Dig.  8(  2003-2005;  Dec  Dig.  {  818.*] 

12.  Insubarce  (}  819*)  — Mutual  Benefit 
Insurance  —  AoiaasioH  of  Evidence  — 
Waives  of  Fobfbitubb. 

In  an  action  on  a  mutual  benefit  certificate 
defended  on  the  ground  of  forfeiture  by  non- 

Sayinent  of  premiums  until  after  sickness,  evi* 
ence  that  the  association  retained  back  pre- 
miums after  actual  notice  of  insured's  ill  health 
when  she  paid  them  was  admissible,  as  show- 
ing a  waiver  of  forfeiture  by  ratifying  the  act 
of  the  association's  agent  in  theretofore  accept- 
ing back  premiums  without  a  health  certificate, 
so  as  to  show  tliat  insured  eonld  rely  on  such 
a  course. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  2006,  2007;  Dec  Dig.  {  819.*] 

13.  Insubance  (S  825*)  —  Mutual  Benefit 
Inbubance  —  Actions  —  Jubt  Question  — 
Waives  of  Fobfeitubk. 

In  an  action  on  a  mutual  benefit  certificate 
claimed  to  have  been  forfeited  by  nonpayment 
of  premiums,  evidence  held  to  make  it  a  jury 
question  whether  the  forfeiture  was  waived  by 
failing  to  unequivocally  declare  a  forfeiture 
on  learning  that  the  premiums  were  paid  while 
insured  was  sick,  and  by  requesting  the  ap- 
pointment of  a  guardian  for  the  beneficiaries. 

[E^  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  2009;   Dec.  Dig.  S  825.*] 

14.  Insurance  (S  755*)- Waives  of  Fobfei- 

TUBES — ACCEt^ANCE  OF  PBEMIUHB. 

By  acceptiug  and  retaining  back  premiums 
with  knowledge  of  insured's  ill  health  when  they 
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were  paid,  a  mntnal  benefit  association  waived 
a  forfeiture  for  noopayment 

[E3d.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  S§  1907-1916 ;  Dec.  Dig.  }  755.*] 
16.  iNBtJBANCE  (I  755*)— WaIVEB  OF  FOBBBI- 

TCBB— BATrnOATION. 

Thoogh  a  motual  benefit  association  did 
not  know  that  its  agent  had  accepted  back  pre- 
minnu  after  the  time  within  wbi^h  they  conld 
be  paid,  or  while  inaared  was  in  bad  health, 
it  ratified  the  agent's  act  by  retaining  them 
after  teaming  that  she  was  in  bad  health  when 
the  agent  received  them,  so  as  to  waive  the 
forfeiture  as  of  the  time  the  acent  accepted 
the  premlnms. 

[Bd.  Note.— For  other  caaea,  ace  Xiumranoe, 
Gent  Dig.  H  1907-1916;  Dee.  Dig.  |  7BD.*] 

16.  IiTSimANOB  (i  818*)  —  Mutual  Bemifit 
INBUBANOE— Admission  of  Evidbfice. 
In  an  action  on  a  mntnal  benefit  certifi- 
cate defended  on  the  groand  of  forfeitnre  b; 
nonpayment  of  back  premiums  until  insured 
was  ill,  evidence  that  insured's  neighbors  knew 
that  she  was  sick  was  not  admissible  to  show 
that  the  company  had  actual  knowledge  of  her 
idcknesB. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  2003-2005;  Dec  Dig.  S  818.*] 

Appeal  frqm  Circnlt  Conrt,  Buchanan 
County;  W.  K.  Amick,  Judge. 

Action  by  Claudle  Keys  and  another 
against  the  National  Council,  Knlgbts  and 
Ladles  of  Security.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Berersed  and 
remanded  tor  new  trial. 

W.  El  StrinsfeUow,  of  St  Jos^h,  for  ap- 
pellant F.  W.  Pascbal,  of  St  Joaepb,  for 
reqiondents. 

TBIMBLE,  J.  This  Is  a  suit  on  a  frateiv 
nal  beneficiary  certificate  of  Insurance  Issued 
by  the  defendant  to  one  of  ite  monbers,  M. 
M.  Keys,  whereby  it  agreed  to  pay  $2,000  to 
the  beneficiaries  therein  named,  upon  the 
death  of  said  M.  M.  Keys  while  a  member 
of  said  order  In  good  standing.  The  plain- 
tifts  are  the  said  memb^s  three  minor  chil- 
dren who  were  named  as  beneficiaries  In  said 
certificate,  and  they  prosecute  this  salt 
through  ttieir  statutory  guardian. 

Mrs.  Keys  died  December  28,  1910.  It  Is 
defendant's  contention  that,  at  the  time  of 
her  death,  she  had  forfeited  her  r^hts  and 
was  not  a  member  In  good  standing,  bat 
stood  suspended  reason  of  her  failure  to 
pay  certain  montUy  premiums,  dues,  or  as- 
sessments within  the  time  required.  Plain- 
tiff met  this  contention  with  the  charge  that 
this  requirement  of  prompt  payment  of  said 
monthly  dues,  on  pain  of  suspen^n  it  they 
were  not  so  paid,  had  been  waived,  and  that 
defendant  was  estopped  to  defend  the  plain- 
tiffs claim.  A  trial  of  this  Issue  was  had, 
and  the  jury  found  a  verdict  In  fftTor  of 
plaintiff  for  the  amount  due  on  the  certifi- 
cate;. Defendant  appeals,  and  contends  that 
there  was  no  evidence  of  any  waivor. 

Mra  Keys  had  been  a  member  and  the 
holder  of  the  certificate  In  the  order  since 
October  4, 1901.  On  May  26, 1904,  the  plain- 
tiffs were  duly  named  therein  as  beneficiaries 


in  place  of  the  former  benefldaiy.  By  the 
rules  of  the  order  and  the  terms  of  the  con- 
tract, the  member  was  required  to  pay  a 
certain  premium  each  month,  and  If  same 
was  not  paid  on  or  before  the  last  day  there- 
of, the  member,  Ipso  facto,  stood  suspended 
at  midnight  of  said  last  day.  During  such 
suspension  the  member  had  no  rights  under 
his  or  her  beneficiary  certificate,  and,  if 
death  occurred  while  such  member  was  thus 
in  suspension,  nothing  could  be  collected  on 
said  certificate.  But  if  at  any  time  within 
60  days  after  suspension  a  member  paid  up 
the  assessments  which  were  delinquent,  he 
was  reinstated  to  his  full  rights,  provided 
that  at  the  time  of  making  such  payment  he 
was  In  good  health.  When  such  delinquent 
dues  were  thus  paid,  however,  the  defendant 
accepted  them  without  investigattiig  to  learn 
whether  such  monber  was  In  good  health  or 
not,  and  no  form  or  ceremony  was  required 
to  perfect  a  reinstatement  The  mou^  was 
received,  and  the  member  marlced  "re- 
stated" on  the  books.  If  the  payment  of  the 
delinquent  dues  occurred  after  the  lapse  of 
60  days  from  delinquen<7  &iid  consequent 
suspension,  then,  according  to  the  written 
rules  and  terms  of  the  contract,  a  medical 
examination  certificate  showing  good  health 
was  required  before  the  member  could  be 
reinstated. 

The  defendant  order  was  composed  of  vari- 
ous "councils,"  each  located  in  its  respective 
community  and  made  up  of  the  individual 
members  at  that  place,  and  the  executive 
head  of  the  institution,  or  "National  CouncU" 
as  it  was  called,  was  located  at  Topeka,  Kan. 
Mrs.  Keys  was  a  member  of  the  local  council 
at  St  Joseph.  In  each  local  council  there 
was  an  officer  called  the  "financier."  The 
Individual  members  of  the  order  paid  tKelr 
assessments  or  monthly  dues  to  this  local 
officer,  and  it  was  his  duty  to  send  the  money 
thus  collected  by  him  to  the  National  Council 
each  month,  tt^ether  with  a  detailed  state- 
ment showing  the  names  of  the  members 
who  paid,  the  amount  of  each  payment,  the 
rate,  and  other  items  of  information.  If  a 
member's  name  did  not  appear  on  this  're- 
port as  having  paid  his  u^essment,  the  ab- 
sence of  his  name  showed  that  he  was  delin- 
quent, and  his  delinquency  was  apparent  in 
each  succeeding  monthly  report  until  his 
name  appeared  with  a  credit  of  13i»  amount 
paid  by  him  in  settlement  of  the  assessments 
due.  It  w:a8  the  custom  and  general  practice 
of  these  various  local  officers  or  "flnandenT 
to  send  in  their  reports  of  collections  for 
eadi  month  about  the  20th  of  the  succeedlnx 
month,  and  to  Include  in  such  report  all 
coIIecMotu  and  paymmtt  made  up  to  the 
time  of  sending  in  the  report.  This  was  w^ 
known  and  understood  by  the  head  oonncU, 
and  was  in  fact  recognized  by  its  rules. 

Deceased  failed  to  pay  her  assessment  for 
May,  1910,  and,  at  midnight  of  the  31st  of 
that  month,  she  Ipso  facto,  stood  suspended. 
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The  seport  of  the  local  "flnancier^  to  ttw  Na- 
tional CoudcU  made  June  20th  rerealed  tbla 
tMt  becauae  no  payment  by  her  was  leported 
thereliL  She  al»  failed  to  pay  ber  aaaeas- 
nwnt  tor  Jane,  iSlO,  aiid  again  tbe  local 
"flnaadex's''  nptat  made  olwut  Qie  20m  of 
July  diowed  her  dOtnqaency.  It  iraa  thexa- 
fora  aivuent  to  the  company  Iteelf,  as 
as  to  the  aaent,  ttiat  ahe  vas  delinquent  tot 
both  Bfay  and  Jnne.  Ettie  did  not  pay  any 
asaeasmenta  or  premlimia  during  Jnly,  but  on 
Angnat  20;  IftlO,  btfng  then  delinquent  tor 
Joly  alao.  paid  flie  Oiree  aaaeaamenta  for 
aiay,  June;  and  July*  and  Qiew  were  sent  In 
by  the  local  "llnanoter"  In  his  report  for  Jnly, 
and  Mkrs.  Key's  name  was  tbeteupon  marked 
"reinsCated."  The  prendums  tor  Aogost  and 
Swtember,  1910,  were  llienafter  paid  within 
the  time  required  tor  them.  At  the  time  the 
deiinqnent  xHLyments  for  May,  June,  and 
July,  were  made^  that  is,  on  Anguat  20. 1910^ 
Mrs.  Keju  waa  not  in  gcrad  health,  but  no  In- 
quiry in  regard  Ihexeto  waa  made  either  by 
tbe  kMal  'Unander**  or  by  ttie  head  or  **Na- 
tkmal  Council,"  followtog  their  usual  custom 
of  accepting  delinqaent  inemlunu  and  rein- 
statins  ^  member  idthont  aaking  as  to 
health,  niese  paymento  were  made  to  the 
local  "flnaacier"  by  Mrs.  E^s*  son  vlio  was 
directed  by  her  to  do  It,  she  not  being  able  to 
go  to  the  flnander's  office. 

On  August  8,  IftU^  Mrs.  Keys  wmt  to  a 
hospital  tn  Kansas  Glty  Buffering  with  can- 
cer of  tba  ntems,  an  incurable  disease, 
from  wlilch  she  died  in  the  hospital  on  De> 
cember  28,  1010,  harli^  ronained  at  the 
hospital  oonstamtly  from  the  time  she  en- 
tered it.  On  December  27th,  the  day  before 
die  died.  Mrs.  KefM  told  her  son  to  pay  the 
premiome  for  October,  November,  and  Decem- 
ber, amounting  to  96.D0,  and  he  suit  a  draft 
tor  that  amount  to  Mr.  Webb,  the  local 
''financier"  at  St  Jos^b,  with  a  letter  tell- 
tag  him  It  waa  in  payment  of  his  motber'a 
premiuma.  Webb,  obaerrlDg  that  the  money 
was  not  sent  in  Mrs.  Ke^  name^  did  not 
credit  it  on  the  books,  but  wrote  to  the  son 
Uut  he  held  it  only  on  condition  hia  mother 
was  to  good  health.  Mot  rec^vlng  any  reply 
to  this,  and  learning  on  December  30th,  of 
Mrs.  dttth,  Webb,  after  consulting  the 
pretfdent  of  the  company  at  Topeka,  Kan., 
sent  thB  money  to  J.  B.  Hinkle  at  Kansas 
City,  with  mtonte  dixecttons  to  retom  it 
to  Mrs.  Kqrs'  son,  and,  If  he  refused  to 
take  It,  to  make  him  a  tormal  tender  of  It 
Hinkle  could  not  find  young  Keys,  and  final- 
ly returned  the  money  to  Webb.  Young  Keys 
was  ft  minor  and  one  of  the  benefldaries 
named  in  the  certificate  of  Insurance  sued  on. 
Uinkle  could  not  find  him  in  Kansas  City 
becanse  be  had  retomed  to  St  Joseph. 
Shortly  thereafter,  an  attorney  went  with 
a  Mr.  Brown,  who  seems  to  hare  been  a 
relative  or  friend  of  the  Keys'  cblldren,  to 
Webb's  office  and  asked  him  if  they  were 
going  to  contest  the  payment  of  the  Keys' 
claim.  Webb  told  blm  he  did  not  know,  but 


that  his  Instructions  were  to  have  a  guardian 
ai^Mdntod  for  the  ddldren  so  that  the  mat- 
tet  could  be  token  up.  The  attorns  then 
told  him  that  the  children  had  no  other 
pn^erty  requlEing  the  appototment  at  a 
guardian,  and  that.  If  the  company  intend- 
ed to  refuse  payment  of  tbe  Insurance  claim, 
the  appototment  of  a  guardian  was  un- 
neceesnry,  aa  suit  could  be  brou^t  by  next 
friend.  To  which  Webb  replied  that  he  did 
not  know  what  the  company  would  do,  but 
toat  It  was  necessary  to  have  a  guardian 
appointed,  and  such  were  his  Instructions. 
Thereupon  Bo  wen  was  appointed  guardian 
for  the  three  children  die  probate  court; 
and  duly  qualified.  Whoi  he  did  so,  Webb 
Immedlatdy  tendered  to  blm  the  l&OO  sent 
Webb  to  pay  Mrs,         last  premiums. 

As  atoted  above,  the  answer  set  up  that 
Mr&  Keys,  by  falling  to  pay  the  assessment 
for  October  on  or  before  the  last  day  of  that 
month,  became  suspended,  and  her  certifi- 
cate void,  ahd  all  her  righto  thereunder 
torfeited,  inasmuch  as  she  was  not  to  good 
health  whoi  she  paid  the  October  assessment 
on  December  27th.  (It  will  be  noticed  that 
this  assessment  was  paid  within  60  days 
after  the  delinquency  which  occurred  at 
midnight  October  31st).  Plaintiffs'  reply 
set  up  that  defendant  was  estopped  from 
setting  up  the  failure  to  pay  said  assess- 
ment to  the  time  specified  by  the  by-laws, 
because  the  course  of  dealing  with  Mrs.  Keys 
was  such  as  to  waive  a  strict  compliance 
therewith  to  that  regard;  that  Bowen,  the 
guardian  of  the  children,  was  not  the  legal 
representative  of  the  estote  of  Mrs.  Keys, 
and  that  the  tender  to  i^iin  of  the  $6.50  paid 
was  not  a  tender  to  the  proper  person; 
that  defendant  knew,  at  toe  time  of  Mrs. 
Keys'  death,  that  she  had  not  paid  her  pre- 
miums to  time,  but,  notwltbstonding  such 
knowledge  defendant  had  requested  plain- 
tiff to  go  to  the  expense  of  furnishtog 
proofs  of  death  and  of  having  a  guardian 
and  curator  appointed,  by  reason  of  wblidi 
fact,  defendant  waa  estopped  from  making 
any  defense  to  platotlffs'  claim. 

It  to  the  cotttentton  of  defendant  that 
It  ^  not  know  Mrs.  Ects  was  delinquent 
tor  the  months  of  May,  June,  and  July  when 
her  premiums  for  those  months  were  paid 
on  August  20th  to -the  local  "financier's** 
oflice  to  St  Joseph;  and  that  It  had  no 
knowledge  nor  means  of  knowledge  of  her 
ill  health  at  that  time,  and  did  not  learn 
of  such  111  health  until  to  the  course  of  the 
trlaL  Consequ«itly,  after  the  evldoice  was 
In  and  the  parties  had  rested,  defendant 
asked  leave  to  amend  ito  answer  so  as  to 
inolude  said  assessmento  for  the  seven 
monttis  from  March  to  September,  1910,  boto 
toclusive,  and  to  stote  an  offer  to  retom 
or  a  tender  of  said  assessmento  aggregating 
fll.20,  such  amendment  being  sought  to  be 
made  to  order  to  conform  to  the  proot  It 
appeared  that  on  July  6,  191S^  about  three 
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months  before  the  trial,  the  defendant  toolc 
the  deposition  of  Dr.  McCall  of  the  hoBjdtal 
where  Mrs.  Keys  died,  and  Mb  testlmonr 
therein  showed  that  Mrs.  Keys  was  not  in 
good  health  on  August  20,  1910,  and  yet  the 
company  retained  the  premiums  paid  on  that 
date,  and  also  those  down  to  and  Inclodlng 
September,  paid  thereafter,  and  did  not 
offer  to  return  them  till  after  the  case  had 
dosed.  The  court  lefoaed  to  permit  the 
amendment.  * 

[1]  Where  the  Issue  la  wliefiier  or  not  the 
company  has  followed  a  course  of  conduct 
which  may  be  said  to  indicate  waiver,  the 
question  of  waiver  Is  one  for  the  Jury.  link 
T.  Ins.  Co.,  60  Mo.  App.  678;  SnmmeEB  t. 
Ins.  Co.,  46  Ma  App^  46. 

It  is  thus  seen  that  the  problem  to  be  first 
solved  in  this  case  Is  whether  there  Is  any 
substantial  evidence  from  which  a  waiver 
can  be  Inferred.  If  there  la,  then  the  rardlct 
of  the  jury  is.  In  the  absence  of  error  in  the 
trial,  determinatlTe  of  that  fact  In  order  to 
correctly  determine  whether  or  not  there  is 
ai^  evidoice  that  a  waiver  waa  created  by 
the  coarse  of  dealing  adopted  1^  the  compa- 
ny, it  Is  necessary  to  keep  clearly  in  mind 
Just  what  constltates  a  watver,  what  are  ita 
constituent  elements,  and  how  it  may  be 
shown. 

[2]  "WalTw  by  the  acceptance  of  a  pxemt 
am  is  not  based  aptm  contnb^  bat  on  estop- 
pel of  the  oomiiany  to  inslM  on  c<mditlona  of 
the  policy  inconsistent  with  the  acceptance  or 
retention  of  the  premium."  Monaban  v.  Ins. 
Co..  103  Md.  14S.  161.  68  AtL  211,  loG:  dt 
214, 9  li.  B.  A.  (N.  SO  m  While  U  is  some- 
times said  that  waiver  is  a  matter  of  Inten- 
tion, this  does  not  mean  that  the  one  alleged 
to  have  waived  most  bare  expressly  or  por- 
posely  Intended  to  waive.  The  waiver  arises 
from  tile  knowfua^  doing  of  inconalBtent 
acts.  Ttae  intention  to  waive  la  gatha«d 
from  what  la  done,  and  if  a .  person,  with 
tmowledge  <a  ttw  facts,  does  something  in- 
consistent with  a  right  or  of  bis  Intention 
to  rdy  on  it,  his  act  will  constltate  a  waiver, 
even  though  he  may  not  have  had  in  mind 
any  purpose  or  intention  to  waive.  Tobln 
V.  Western  Mat  Aid  Society.  72  Iowa,  2G1, 
loc  dt  264.  83  N.  W.  663.  The  test  of  a 
waiver  Is  whether  the  aetB  and  conduct  of 
the  insurer  are  inconsistent  with  the  inten- 
tion to  Insist  on  strict  compliance  with  the 
terms  of  the  policy.  Lake  v.  Ins.  Co..  110 
Iowa,  473.  81  N.  W.  710,  loc.  dt  712. 

[1]  If  a  fbrteiture  baa  been  once  waived,  it 
cannot  be  sabsequeutly  revived  and  relied 
upon  to  defeat  a  recovery  after  a  loss  has 
happened,  for  a  forfdtare  that  is  waived  la 
treated  as  having  been  eliminated  from  the 
contract  Baltimore  Ina.  Co.  v.  Howard,  95 
Md.  244,  62  Atl.  807,  loc.  dt  809;  Burgess  v. 
Mercantile  Ina  Co.,  114  Mo.  ApiL  160,  locv 
dt  184,  80  S.  W.  568. 

[4]  As  betwem  insarance  companies  and 
their  benefldailes,  a  rigid  application  of  the 
general  rule  that  there  shall  be  actual  knowl- 


edge of  the  forfeiture  or  of  Hie  cause  pto- 
dndng  the  forfeiture  before  a  waiver  can  bO 
shown,  win  not  be  Insisted  upon  in  all  casesL 
Monahan  v.  Ins.  Ca,  snpra ;  Baltimore  Ufa 
Ins.  Co.  V.  Howard,  snpra.  '*If  the  company 
ought  to  have  known  of  the  facts,  or  witb 
proper  attention  to  its  own  business  would 
have  been  apprised  oC  them,  it  baa  no  right 
to  set  up  its  Ignorance  as  an  ezense.** 
Knights  of  Pythias  v.  Kallnski.  163  U.  S.  289. 
loc.  dt  298.  16  Sup.  Gt  1047,  1061.  41  L.  Ed. 
16S. 

[I]  Slight  evidence  indicating  an  intentloa 
to  waive  will  be  suffldent  to  prevent  a  forfei- 
ture from  taking  effect,  and  thereby  defeat- 
ing valuable  rights.  Trands  v.  A.  O.  U.  W.. 
ISO  Ma  App.  847,  loc.  dt  358,  130  S.  W.  600. 

[•]  A  waiver  of  forfeiture  may  be  Inferred 
when  the  Insurer,  after  knowledge  of  the  act 
of  forfeiture,  requires  the  assured,  by  virtue 
of  the  regulranents  In  the  policy,  to  do  some 
act  or  incur  some  expense.  McCollum  v.  Ni- 
agara Ina  Co.,  61  Mo.  App.  362;  Supreme 
Tent  ECnlghts  of  Maccabees  of  the  World 
Volkert  2S  Ind.  App.  627,  67  N.  B.  208,  loc: 
dt  207. 

[7]  Applylv  these  prlndples  to  the  tects 
In  the  case  before  us,  we  And :  (1)  That  the 
company  was  in  the  habit  of  acoeptb^  premi- 
ums'from  suspended  monbers,  at  least  if 
paid  within  60  days  from  suspension,  with- 
out inquiry  as  to  whether  th^  were  in  good 
health  or  not;  (SQ  that  the  compaiv  knew 
whatever  a  r^iort  for  a  montti  came  In  that 
a  monber,  whose  name  was  not  tfbown  as 
having  ^id  a  premium,  was  deUnqaeat  and 
snspraded ;  0)  that  it  knew  fluit  r^rts  of 
collections  were  not  sent  in  until  the  20th  of 
each  month,  and  that  all  ctdlectlona  made  up 
to  the  day  of  soidlng  the  r«K>rt  in  were  in- 
dttded  in  the  report;  (4)  that  tfae  local 
"financier's"  office  knew  on  August  20,  1010, 
Oiat  Mrs.  Keys  was  ddlnqnent  and  stood 
suspended  from  May  81st,  more  than  60  days 
previous,  and  yet  took  the  premiums  paid  at 
that  time  without  ioquirlng  as  to  her  health 
and  uHthout  Oemandina  the  oerti/toate  of 
m^sdical  cteamination  ahovHnff  pood  health. 
She  was  marked  "reinstated"  although  the 
l^-laws  provided  that  she  oouM  not  be  rdn- 
stated  without  the  aforesaid  certlflcateL  It 
seems  to  the  writer  that  the  acceptance  of 
the  premiams  paid  on  Augiut  SOth,  when  a 
certificate  of  good  health  was  necessary,  and 
Mrs.  Keys'  reinstatement  without  such  cer- 
tificate was  a  relnstatemmt  ot  her  wUlumt 
regard  to  the  guetUon  of  her  health.  But  it 
Is  said  the  company  itself  did  not  know  Mrs. 
Keys  was  more  than  60  days  in  arrears  wlien 
she  was  reinstated. 

[•]  Bat  the  local  flnander's  vOcb  knew  it, 
and  this  knowledge .  was  knowledge  of  the 
company.  It  knew  that  reports  for  i»reced- 
ing  months  were  not  soit  in  nntil  the  20th 
of  eadi  succeeding  month,  and  that  this  le* 
port  TOS  not  sent  In  until  after  the  20Ch  of 
August;  and  it  knew  also  that  the  local 
"financiers**  aent  in  all  moneys  collected  up 
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to  the  date  of  sending  In  their  reports.  The 
blanks  naed  in  sending  in  anch  reports  had 
no  provision  therein  for  showing  the  date 
when  moneys  were  actually  paid  to  the  "flnan- 
der."  Hence,  If  the  company  did  not  know 
from  the  report  that  the  premioms  were  paid 
after  the  lapse  of  60  days  from  the  date  they 
were  dn«^  Its  ignorance  was  not  the  result 
of  any  dee^ttion  practiced  by  Mrs.  Keys,  bnt 
was  the  result  of  the  act  of  the  company's 
agent  in  r^rtlng  It,  and  of  the  method  of 
sending  In  all  collections  received  up  to  the 
date  of  the  report  Nor  waa  it  the  result  of 
any  consi^cy  on  the  part  of  Mrs.  Keys  and 
the  agent  to  defraud  the  company.  If  the 
company,  by  Its  method  of  obtaining  reports 
and  allowing  them  to  be  made  without  show- 
ing when  the  money  waa  actually  paid  to  its 
agent,  could  not  tell  whether  payments  were 
made  on  time,  or,  if  not  on  time,  whether 
they  vrere  within  the  60  days,  it  would  ap- 
pear to  the  writer  that  the  company  ought 
not  to  be  permitted  to  set  up  its  own  igno- 
lano^  resoltlng  from  Its  own  negligent  sye- 
tem  and  method  of  transacting  business,  as 
a  valid  reason  for  the  nonappllcatlon  of  the 
doctrine  of  waiver.  Honahan  v.  Mut.  Life 
Ins.  Co.,  103  Md.  146,  63  Aa  211,  loc  dt  218, 
6  L.  B.  A.  (N.  S.)  759.  In  the  absence  of 
fraud  on  the  part  of  Mrs.  Keys,  it  Is  diffi- 
cult to  see  why  a  different  mle  should  be 
apiilied  to  a  company  of  this  character  from 
that  applied  to  any  other.  But,  even  If  it 
be  true  that  a  mutual,  fraternal  company  of 
this  kind  should  be  permitted  to  Indulge  in 
the  presumption  that,  when  the  agent  sent 
Mrs.  Keys*  name  in  as  having  been  reinstat- 
ed, he  did  80  because  she  paid  her  premiums 
Inside  and  uot.ontside  of  Uie  60  days^  and  to 
Indulge  in  the  further  presumption  that,  if 
she  did  pay  It  within  the  60  days,  she  was  in 
good  health,  and  therefore  the  company's  re- 
ception and  retention  of  such  premiums 
wonld  not  eonstitnto  a  waiver,  in  the  absence 
of  knowledge  that  It  was  so  paid  out  of  time, 
BttU,  evidence  of  all  such  tacts  Is  admissible 
wbere  there  Is  other  evidence  tending  to 
Bbow  ttiat  the  company  did  have  knowledge 
of  the  situation,  and  manifested  an  intention 
to  receive  said  premiums  and  retain  item  re- 
^rdless  of  her  health  or  tU  health.  That  la 
to  say,  if,  in  addition  to  all  the  facta  above 
set  out  diowing  the  habit  of  the  agent  to 
Bend  in  all  collections  actually  required  up 
to  the  20th  and  defendants  method  of  keep- 
Sns  tlie  accounts,  Qiere  Is  evidence  of  de- 
tendant's  conduct  from  which  it  may  be  in- 
terred that  'ditfendant  did  know  of  such  ill 
bealth,  or  that  it  knew  that  the  premiums 
were  not  paid  within  the  60  days,  or  that, 
after  learning  diat  tb»  agent  had  received 
prcmlnmB  trom  the  monber  witliont  r^ard 
to  latin's  health  or  Ul  health,  the  com- 
pany ratified  such  act  by  retaining  premiums 
tbus  pftid,  thai  tbe  question  of  waiver  was 
stm  ona  for  the  Jury.  In  our  optnloa  there 
was  such  other  evidence  as  we  shall  present- 
ly show. 


After  Mrs.  Keys'  death,  when  the  com- 
pany was  undoubtedly  well  aware  of  the 
facts  concerning  Mrs.  Keys'  being  In  arrears 
for  the  dues  of  October  and  November  and 
of  her  iU  health  at  the  time  they  were  paid, 
the  company,  when  asked  if  It  Intended  to 
insist  on  the  forfeiture  failed  to  assert  such 
defense,  but  requested  plaintUT  to  go  to  the 
expense  of  having  a  guardian  appointed  for 
the  beneficiaries,  and  insisted  upon  It,  al- 
though told  pUtnHiTn  that  they  had  no 
other  property  and  that  the  appolutuent  of 
a  guardian  was  unnecessary  unless  the  claim 
waa  going  to  be  paid.  There  was  no  absolute 
denial  of  liability.  The  company  knew  then 
perfectly  well  the  facta  constltuttng  forfei- 
ture by  reason  of  the  failure  to  pay  the  Oc- 
tober and  Novonber  dues.  Webb  had  con- 
sulted the  president  and  had  been  told  what 
to  do.  And  when  the  question  was  asked 
whether  the  company  was  going  to  contest 
or  not,  Webb,  Instead  of  frankly  telling 
plaintiffs  that  it  was  going  to  Insist  on  a 
forfeiture,  told  them  he  didn't  know  bnt  that 
his  instructions  were  to  have  a  guardian  ap- 
pointed. The  only  function  or  duty  a  guard- 
Ian  could  possibly  have  in  the  prenUses  would 
be  to  receive  the  mon^  whoi  it  waa  paid. 
No  guardian  was  necessary  In  order  to  fur- 
nish proofs  of  death  or  of  facts  bearing  on 
the  question  of  forfeiture.  The  blanks  fur- 
nished by  the  company  did  not  require  any 
affidavit  from  the  guardian.  Those  were  to 
be  furnished  by  other  perscms.  The  only 
possible  reason  the  company  could  have  for 
insisting  upon  a  guardian  was  to  have  In  ex- 
istence some  one  to  wlunn  it  could  legally  and 
safely  pay  the  money.  The  fact  that  the 
company  did  not  at  oik6  openly  and  unequiv- 
ocally announce  that  time  was  a  forfeiture 
which  wonld  be  insisted  upon,  bnt  shuffled, 
and  evaded  the  question,  and  wanted  proofii 
of  deatti  and  a  guardian  appointed  was  some 
evidence  ten^ig  to  show  tliat  the  company 
knew  that  Mrs.  Keys  had  made  former  pay- 
ments while  In  111  health,  and  that  a  waiver 
could  be  established  if  plaintlffti  bad  suffi- 
cient evidence  of  the  company's  knowledge; 
and  tliat  the  company  Intended  to  hold  on 
to  sach  former  payments  so  long  as  it  ap- 
peared cotaln  that  Its  right  to  declare  a 
fbrf^tore  for  nonpayment  of  the  October 
dues  was  not  thereby  Jeopardized.  In  other 
words,  m&n  though  the  reception  and  reten- 
tion of  each  former  premiums  may  not  coa- 
Btltuto  ft  waiver,  as  matter  of  law,  yet  such 
reception  and  retention  and  the  attendant 
circumstances  can  be  taken  Into  considera- 
tion by  the  Jury,  along  with  aU  other  evi- 
d«ice  throwing  light  upon  the  conduct  of  the 
company,  in  determining  the  question  wheth- 
er or  not  a  waiver  was  created  during  M». 
K^'  lifetime.  This  la  strengthmed  by  tiie 
tact  that  on  July  S,  1912,  defendant  took  the 
deposition  of  Dr.  UcCall,  and  from  his  tes- 
timony received  actual  knowledge  that  Mrs. 
Keys  was  in  bad  healUi  on  the  20th  of  Au- 
gust, 1010,  and  yet  retained  the  May,  June. 
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July,  Angaat,  and  September  premiums  for 
nearly  three  months  thereafter,  and  never 
did  offer  to  return  said  premiums  ontU  after 
the  evidence  at  the  trial  was  all  In  and  the 
case  had' been  closed.  True,  this  knowledge 
came  after  suit  was  brought,  but  the  reten- 
tion of  the  money  thereafter  could  be  con- 
sidered as  a  circumstance  bearing  upon  the 
Quetslon  of  the  previous  intention  of  the 
comiMuiy,  and  Its  consequent  knowledge  at 
the  time  It  received  said  former  premiums  on 
August  20th,  and  of  Its  conduct  in  thereafter 
accepting  the  premiums  for  August  and  Sep- 
tember wliich  Mrs.  Keys  [>ald  after  the  com- 
pany had  received  the  former  dues  without 
asking  as  to  her  health  or  requiring  a  cer- 
tificate. In  other  words,  the  retention  of 
premiums,  after  Mrs.  Keys'  death  and  after 
actual  knowledge  of  all  the  facts  as  to  her 
ill  health,  could  be  considered  by  the  Jury 
along  with  all  the  evidence  of  the  company's 
prior  course  of  dealing  with  Mrs.  Keys  and 
Its  subsequent  course  of  dealing  with  the 
plaintiffs,  In  determining  whether  or  not 
there  had  or  had  not  beea  a  waiver  during 
her  lifetime.  Or,  to  state  tt  In  still  amaUer 
compass,  the  subsequent  retoitlon  of  premi- 
ums after  actual  knowledge  would  tend  to 
throw  some  light  on  the  true  nature  of  the 
company's  intention  prior  to  Mrs.  Keys' 
death,  and  of  its  probable  knowledge  .of  her 
111  health  before  that  event,  and  for  that  rea- 
son could  be  considered  for  that  purpose. 
At  any  rate  the  retention  of  premtnms,  atta 
learning  that  Mrs.  Keys  was  in  bad  health 
when  they  were  paid,  could  be  considered  as 
a  ratification  of  the  agrat's  act  in  accepting 
them  in  the  first  placa  The  agent  did  not 
have  to  actually  know  she  was  sick.  He 
knew  that  she  was  more  than  60  days  over- 
due and  that,  If  ill  health  was  going  to  cut 
any  figure,  a  cntlflcate  of  good  health  was 
required.  Consequently,  when  the  agent  took 
the  premiums  without  the  certificate,  this 
was  a  waiver,  on  his  part  at  least,  of  any 
question  as  to  bealtSi,  and  when  Uie  com- 
pany, after  learning  Oat  she  was  in  bad 
health,  contlnned  to  retain  the  prmnlunia  she 
had  paid,  was  not  this  a  ratification  of  ttie 
agents  actf  And  do  not  all  these  facts  tend 
to  <»ate  ft  situation  from  wbkai  a  Jury 
could  Infer  tliat  tbie  ccnnpany  at  the  time  it 
took  the  preminnia  was  doing  so  without  re- 
gard to  the  liealth  or  ill  health  of  the  mem- 
berT  And  If  its  purpose  was  to  get  the  pre- 
mlnma  regardless  of  conditions,  Oieu  the  tbr^ 
feiture  was  waived.  So  that,  taking  all  these 
things  into  consideration,  it  cannot  be  said 
that,  as  matter  of  law,  then  was  no  evidoioe 
of  waiver  In  the  case. 

[1]  The  conduct  of  the  company  in  not 
promptly,  openly,  and  emphatically  declar- 
ing a  forttitnre  is  not  only  admissible  and 
can  be  considered  in  determining  what  was 
In  its  knowledge  wliUe  retaining  Mrs.  Keys' 
premiums  prior  to  her  death,  but  sudi  con- 
duct can  also  be  considered  as  creating  a 
waivw  ot  Its  defense  of  forfeiture  after  her 


death,  If  the  company  required  the  appoint- 
ment of  a  guardian,  and  plaintiffs  were  there- 
by Induced  to  go  to  the  estra  trouble  and  ex- 
pense of  having  one  anxdnted.  In  this  case 
the  company  did  not  merely  At  closanoutbed, 
letting  plaintiffs  choose  their  own  coarse, 
and  then,  when  the  proper  time  came,  raise 
the  defense  of  forfeiture.  It  did  more  thaa 
this.  While  It  endeavored.  It  is  true,  to  place 
Its^  where  It  could  Insist  on  a  forfeiture  If 
It  chose  to  do  so,  still  it  did  not  unequivo- 
cally dedare  that  it  would  insist  on  a  for- 
feiture. Elven  whm  asked  wliat  it  was  going 
to  do,  an  evasive  answer  was  given,  and  the 
appointment  of  a  guardian  was  required. 
And  this,  too,  In  the  face  of  the  fact  ttiat 
the  company  knew  the  children  had  no  prop- 
erty and  would  need  no  guardian  If  the 
claim  were  not  paid;  that  the  proofs  of  death 
and  of  the  facts  bearing  upon  the  forfeiture 
now  relied  upon  could  be  presented  without 
the  appointment  of  a  guardian;  and  that  all 
a  guardian  could  possibly  do  in  the  premises, 
which  could  not  be  done  without  falm,  would 
be  to  receive  payment  of  the  polity.  It  is 
true  the  rules  of  the  company  required  that, 
where  the  baiefidaries  were  minors,  proof 
of  the  appolntmott  of  ft  guardian  must  be 
made^  This,  however,  was  not  to  establish 
the  death  of  the  Insured  or  any  facta  show- 
tog  forftftnre  or  nonforfeiture,  but  was  nec- 
ees^ry  only  In  case  the  company  was  going  to 
pay.  The  appointment  of  a  guardian  was 
not  necessary,  therefore,  to  enable  titie  com- 
pany to  inform  Itself  as  to  any  of  the  facts 
or  to  put  it  In  a  position  where  tt  could  as- 
sert a  forfeiture  of  the  policy.  It  was  in- 
cumboit  upon  the  company,  thereCne,  to  as- 
sert its  right  of  forfettnre  thffi  and  there, 
and  let  plalntith  take  any  oonrse  tbv  may- 
have  seen  fit  to  pursue^ 

{It]  The  authorities  are  very  strict  Id 
holding  a  defense  ?ralved  wten  the  conqpany, 
with  knowledge  of  the  facts,  canaoa  the  plain- 
tiff to  go  to  extra  trouble  and  expense  In  fur- 
nishing proo^  since  sndi  Is,  implication,  a 
recognition  of  the  continued  validity  of  the 
poUcy.  m  Titos  V.  Ina.  Co.,  81 N.  Y.  4ia  tike 
conipany,  with  knowledge  of  the  facts  consti- 
tnting  a  forfeiture,  required  the  insured  to 
appear  before  an  examiner  and  submit  to 
an  examination.  It  was  lield  that  this  war- 
stituted  a  waiver.  At  page  419,  tbe  court 
says :  "When  there  has  been  a  breadh  of  ft 
condition  contained  in  an  Insnnnoe  policy, 
the  insurance  company  may  or  may  not  take 
advantage  of  such  breach  and  daim  ft  fOF> 
feltura  It  may,  consulting  its  own  intmsts, 
dioose  to  waive  tiie  fotfeitnxe^  and  ttils  it 
may  do  by  express  language  to  tliat  ^tact, 
or  by  acta  from  which  an  Intention  to  waive 
may  be  inferred  or  from  which  a  waiver 
follows  as  a  legal  result.  A  waiver  cannot 
be  Inferred  from  its  mere  alienee.  It  to  not 
obliged  to  do  or  say  anything  to  main  the 
fOrf^ture  effectual.  It  may  wait  nntU  daim 
is  made  under  the  ptdley,  and  Oua,  In  denial 
thereof;  or  In  defense  of  a  suit  commenced 
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therefor,  allege  the  forfdtore.  Bat  It  may 
be  asserted  broadly  that  it,  In  any  negotia- 
tions OT  transactions  with  the  Insured  after 
knowledge  of  the  forfeiture,  It  recognizes 
the  tiontlniied  validity  of  the  poli(7t  or  does 
acts  based  thereon,  or  requires  the  Insured 
by  Tlrtne  thereof  to  do  some  act  or  Incur 
some  trouble  or  erpense,  the  forfeltnre  Is, 
as  matter  of  law,  walred;  and  it  is  now 
settled  In  this  conrt,  after  some  difference  of 
opinion,  that  snch  a  waiver  need  not  be 
based  upon  any  new  agreement  or  an  estop- 
pel." It  was  contended  In  that  case  that 
fba  act  relied  upon  to  constitute  waiver  must 
be  attended  with  such  equitable  circum- 
stances as  would  constitute  estoppel,  and 
tSiat  as  the  plaintiff  was  not  induced  to  In 
any  manner  change  his  position,  as  the  acts 
were  done  after  the  forfeiture  occurred,  they 
did  not  create  an  esttW^  Ihe  court,  how- 
ever, said  ttils  posltton  was  untenable;  that 
it  Is  not  true  that  snch  waiver  can  be  created 
only  try  mdi  acts  or  conduct  as  would 
create  a  technical  estc^tpd.  In  Gannon  t. 
Home  Ins.  Co,  6S  Wla  68B,  11  N.  W.  U, 
Oiere  was  a  breach  of  coodlOoiis  out  itf 
which  a  forfeiture  arose.  The  company  was 
asiked  if  it  was  gi^ng  to  tnrist  «i  tlie  fortelr 
tnre.  Without  saying  whether  it  was  or  not. 
It  requested  proofs  ot  loss  whldi  the  Immred 
fnmlsbed  at  a  cost  of  about  925.  The  court 
held  that  tile  forfeiture  was  waived.  It  was 
nigned  in  that  case  that,  as  the  conpany 
MA  not  say  It  would  pay,  there  was  no  mis- 
leading of  plaintiff  to  his  injury.  But  the 
court  asks,  why  did  not  the  comi«ny  say 
tliat  It  would  insist  upon  the  forfeiture? 
It  farther  held  that  the  requiring  of  proofs 
of  loss  was  a  treating  of  the  policy  as  still 
In  force,  and  the  qnestlon  therefore  arose: 
Was  the  plaintiff,  in  relying  uiwn  such  con- 
duct, misled  to  his  injury  or  prejudice? 

In  Traders*,  etc.,  Ins.  Co.  v.  Johnson,  200 
IlL  359,  65  N.  13.  634,  it  Is  held  that  If  a 
company  has  knowledge  of  its  right  to  de- 
clare a  forfeiture,  bat  did  not  then  insist 
upon  it,  but  recognized  the  continued  validity 
of  the  policy  by  requiring  the  beneficiary  to 
go  to  the  expense  and  trouble,  if  any,  of 
preparing  proofs  of  death  and  other  facta 
connected  with  the  loss,  an  intention  to  waive 
the  forfeitare  follows  as  a  legal  result  In 
Granger  v.  Manchestw  Ins.  Co.,  119  Mich. 
177,  77  N.  W.  698,  it  was  held  that  where 
ttw  company,  with  knowledge  of  the  forfei- 
ture, called  for  additional  proofs,  the  for- 
feiture was  waived  althoufl^  in  the  letter 
calling  for  the  proo&  there  was  a  general 
statement  that  the  company  did  not  thereby 
waive  any  defense  it  might  hav&  This  was 
certainly  as  strong  as  the  stipulation  in  the 
rules  of  the  company  in  the  case  at  bar 
that  the  requirement  of  proofii  would  not 
waive  any  defense.  In  Bowen  v.  Ins.  Co., 
60  Mo.  App.  272,  the  forfeiture  relied  on  was 
tlie  violation  of  the  'Iron  safe"  clause.  The 
convuv  OH  not  dlsoorcf  tiu  violation  of 


this  clause  until  the  adjusters  were  on  the 
ground.  The  evidence  tended  to  show  that, 
with  this  knowledge,  the  adjusters  requested 
Bowen  to  assist  in  going  over  the  books 
with  them.  He  did  so  for  six  or  eight  hours, 
and  then  they  notified  him  that  the  company 
denied  all  liability  by  reason  of  the  viola- 
tion aforesaid.  It  was  held  that  the  conrt 
properly  submitted  the  question  of  waiver 
to  the  jury.  In  Dolan  v.  Missouri  Town 
Mut  Ins.  Co..  88  Mo.  App.  666,  loc.  dt  674, 
It  is  said:  "If  a  defendant,  through  its 
agents,  after  becoming  aware  of  its  defenses, 
have  led  plaintiff  into  additional  expense  and 
trouble  in  preparing  proofs  of  loss,  it  would 
be  considered  as  having  waived  such  defenses 
of  which  It  was  aware  at  the  tima"  In  New 
York  ins.  Co.  v.  Baker,  83  Fed.*647,  loc:  dt 
662,27a€LA.668,662,itlBBald  that  after 
the  company  "became  aware  that  the  policy 
was  Invalid,  It  was  not  entitled  to  exact 
from  the  plaintiff  a  technical  compliance 
with  the  provlMons  of  the  poUcy  relative  to 
proofli  of  loss,  whltih  wmld  Involve  her  In 
trouble  and  ezpensa,  unless,  on  Its  part,  It 
had  resolved  to  pay  the  loss  when  such 
proofs  were  supplied." 

But  It  Is  contended  by  dtflmdant  that 
this  rule  has  no  ai^llcatlon  here  because 
plaintiffs  knew  from  the  refusal  to  accept 
the  premiums,  and  the  endeavor  to  retain 
them,  that  the  company  was  going  to  insist 
on  tiie  forfeiture,  and  consequently  they 
were  not  misled  to  their  injury  or  prejudice. 
But  no  one  told  plaintiffs  positively  that  the 
company  was  going  to  deny  liability.  The 
plaintiffs  knew,  and  all  they  knew  was,  that 
the  local  agent  had  taken  certain  steps  to 
preserve  the  company's  right  to  a  forfeiture 
if  it  ohote  to  in9i9t  upon  it.  And  while  the 
mere  furnishing  of  blanks  at  plalntiffB'  re- 
quest, with  the  notice  contained  In  said 
blanks  that  furnishing  them  did  not  waive 
any  of  the  company's  rights,  may  not,  of 
itself,  constitute  a  waiver  (which  we  do  not 
decide),  yet  in  this  case  there  was  much  more 
than  this.  The  company  was  told  that  the 
children  had  no  other  property,  and  that  the 
proofs  of  death  could  be  made  and  the  ques- 
tion of  the  company's  Uablll^  could  be  liti- 
gated without  the  appointment  of  a  guardian 
if  the  company  was  going  to  refose  payment 
To  this  the  ag^t  replied  he  did  not  know 
what  the  company  would  do,  but  that  its 
Instructions  were  to  have  a  guardian  ap- 
pointed. It  would  seem  that  under  these 
drcumstances  the  question  whether  the  plain- 
tuts  were  thereby  induced  to  go  to  the  trouble 
and  expense  of  having  a  guardian  a^winted, 
in  such  manner  as  to  constitute  a  waiver, 
should  have  been  submitted  to  the  Jury. 

[11]  To  sum  it  all  up,  on  the  question  of 
whether  a  demurrer  to  the  evidence  should 
have  been  sustained,  we  thlnb  that  the  com- 
pany, through  its  agent,  Webb,  knew  that 
Mrs.  Keys  was  more  than  60  days  In  arrears 
when  she  paid  her  Msy,  June^  and  July 
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dues  on  August  20th,  and,  by  the  receipt 
and  retention  of  such  dues  toithout  requir- 
ing a  certificate  of  health,  the  company 
waived  the  forfeiture  arising  out  of  those 
facts;  or,  at  least,  to  state  It  more  accurate- 
ly, evidence  of  the  stated  and  attendant 
facte  was  sufficient  to  send  the  question  of 
waiver  to  the  Jury,  and  evidence  of  the  sut>- 
seQuent  retention  of  the  premlmns,  after 
actual  notice,  through  Dr.  McCall's  testlmo- 
ny,  of  her  111  health,  was  admissible  as  throw- 
ing Ught  upon  the  intention  disclosed  by  the 
prior  receipt  and  retention  of  such  sums. 

[12]  It  was  also  admissible  as  showing  a 
waiver  by  way  of  ratifying  the  agraita  act  in 
accepting  the  premiums  of  Angoat  SOth, 
regardless  of  the  question  of  health. 

[11]  We  think  also  that  there  was  suffi- 
cient evidence  requiring  the  sabmlaBlon  to 
the  Jnzy  of  the  question  vheth^  or  not  the 
company,  by  falling  to  state  poaltlTely  and 
definitely  that  tHe  forf^tare  would  be  in- 
sisted upon,  and  by  requesting  tba  appoint- 
ment of  a  guardian,  induced  plaintiffs  to  go 
to  the  atra  trouble  and  expense  of  obtaining 
a  guardian,  thereby  resoltliv  in  the  waiver 
by  the  company  of  the  defense  of  forfeiture. 
So  much  tor  the  question  of  Qie  propriety 
of  the  court's  ruling  upon  tiie  defendant's 
demurrer  to  the  evidence.  It  was  iHToper- 
ly  overruled. 

We  are  next  to  inqoire  whether  the  ques- 
tion of  waiver  was  properly  submitted  to  the 
Jury.  The  question  whether  the  company,  on 
Angnst  20th,  'waived  the  forfdlture  on  ac- 
count of  Mrs.  Keys  b^ng  delinquent  and  In 
lU  health  would  depend  upon  whether  the 
company  took  her  payment  of  that  date  with 
knowledge  of  her  ill  healtti,  or  with  knowl- 
edge that  she  was  more  t2iui  60  days  over- 
due and  without  requiring  a  health  certifl- 
cata^  which  waa  the  same  as  taking  It 
without  regard  to  her  health  or  ill  health,  or 
would  depend  upon  whether  the  company, 
after  receiving  actual  knowledge  of  her  111 
health  through  Dr.  itcOaU's  testimony,  ratl- 
fled  the  f^^t's  act  in  receiving  her  premiums 
on  August  20th  without  a  certificate,  by  re- 
taining said  premiums  and  falling  to  return 
them.  Whether  there  was  such  prior  knowl- 
edge or  subsequent  ratification  was  for  the 
jury  to  say. 

[14, 16]  If  the  company  took  and  kept  the 
premiums  of  August  20th,  with  knowledge, 
then  it  waived  the  forfeiture  at  that  time; 
or  if,  without  knowledge  that  the  agent  had 
accepted  her  premiums  out  of  time,  or  while 
she  was  in  bad  health,  the  company  never- 
theless retained  such  premiums  after  learn- 
ing that  she  was  in  bad  health  at  the  time 
the  agent  received  them,  such  retention  by 
the  company  would  amount  to  a  ratification 
of  such  agent's  act  and  relate  back  to  and 
effect  a  waiver  of  the  forfeiture  as  of  the 
time  when  the  agent  accepted  said  premiums. 
In  this  view  of  the  matter,  such  subaequwit 


retention  would  not  be  a  revival  of  a  cause 
of  action  already  dead  but  would  be  merely 
the  election  to  keep  alive  that  which  would 
Uve  or  die  according  to  the  choice  of  the 
company.  If  plaintUCs'  instruction  No.  2, 
means  to  rely  upon  the  retention  of  the 
premiums  paid  August  20th,  after  having 
actual  knowledge  of  the  facts,  to  constitute 
a  waiver  by  way  of  rattflcatton  of  the  agent's 
act,  then  It  would  be  correct  provided  it 
Clearly  and  unmistakably  expressed  that 
idea,  and  left  it  to  the  Jury  to  say  whether 
or  not  all  those  things  occurred.  The  in- 
struction Is  somewhat  involved  and  therefore 
not  as  clear  as  It  might  be.  In  addition  to 
this,  a  few  words  were  evidently  omitted,  so 
that  its  meaning  Is  still  more  obscure.  As  It 
was  the  only  instruction  defining  waiver 
caused  by  the  reception  and  retention  of 
premlnma;  and  as  the  court  modified  defend- 
ant's Instruction,  and.  In  such  modification, 
referred  to  i>Ialntlffs'  instruction  No.  2  for  a 
definition  of  waiver,  the  omission  in  said 
last-named  Instruction  became  doubly  Im- 
portant As  the  instruction  reads  with  the 
omission  unsuppUed,  It  is  meaningless.  We 
cannot  say  that  the  Jury  understood  its 
meaning  from  the  argument  made  In  the 
case.  It  l8  much  better  to  require  instruc- 
tions to  say  what  they  mean  than  to  allow 
Important  omissions  to  be  made  therein  and 
then  attempt  to  ascertain  whether  or  not  the 
Jury  understood  what  was  left  out  It  la 
difficult  enough  to  understand  the  average  in- 
struction without  making  it  a  still  greater 
puzzle  by  requiring  the  Jury  or  the  court  to 
guess  at  what  was  intended  to  be  said. 

[1 1]  With  reference  to  the  evidence  show- 
ing that  Mrs.  Keys'  nelghtrara  knew  she  vras 
sick,  we  think  it  was  error  to  admit  such 
testimony.  Ttie  purpose  was  to  show  that 
the  company  had  actual  knowledge  of  her 
sickness.  It  was  not  shown  that  knowledge 
of  the  neighbors  was  of  such  a  character  aa 
to  show  or  even  raise  an  inference  that  it 
was.  conuuunlcated  to  the  company  or 
reached  the  ears  of  the  agent.  Hence  it  had 
no  efficacy  ta  showing  knowledge  of  either 
the  company  or  the  agent 

For  the  reasons  given  the  Judgment  is  re- 
veaeA  and  the  cause  remanded  for  a  new 
trial.  All  concur. 


JOHN  H.  BCHROEDER  WINE  &  LIQUOR 
CO.  V.  WILLIS  COAL  &  MINING  CO. 

(St  Louis  Court  of  Appeals.   Missouri.   Dec  S| 
1913.  Rehearing  Denied  Dec.  16, 1913.) 

1.  Gabnishuent  (8  131*)— BxiicFTiOETS— Fn- 
SON  Entitled  to  Plbad. 

Under  Kurd's  Rev.  St.  IlL  1912,  c  62,  | 
14,  providing  that  the  wages  of  a  wage-earner 
who  is  the  bead  of  a  family,  to  the  amonnt  of 
$15  a  week,  shall  be  exempt  from  garnishment, 
and  requiring  every  employer  to  pay  such  ex- 
empt wages  to  the  employ^  when  due,  opon  his 
affidavit  that  he  is  the  head  of  a  tamliy,  etc* 
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DOtwitbstanding  any  ^rnishment  proceedlogs, 
BD  employer,  with  notice  of  sach  exemption  by 
affidavit,  may  set  up  the  exemption  wben  gar- 
nislied,  though  the  «mplQy4  doa«  not  Interplead 
and  set  it  up. 

[EA.  Note.— For  other  cases,  see  Oamishment, 
Cent  Big.  %  260;  Dec  DigTi  13L*] 

2.  GABNUraiCKNT     (i     131*)  —  EXEHPTIDNa  — 

What  Law  Governs. 

In  proceeding  to  garnish  wages  earned 
by  ao  emirior£  in  IlUnoia,  the  employer  may  set 
ap,  under  the  doctrine  of  comity,  the  Illinois 
statute  exempting  wages,  to  the  amount  of  $15 
a  week,  froin  gamlsbment,  and  requiring  every 
employer,  upon  affldavit  by  the  employ^  that  be 
is  head  of  a  family,  etc.,  to  pay  over  such  wages, 
notwithstanding  garnishment  proceedings;  a 
similar  policy  neing  adopted  by  Rev.  St  1909, 
I  2416,  providing  that  no  one  shall  be  cbarff- 
ed  as  garnishee  for  more  than  10  per  cent  of 
any  wages. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  260;  Dec  Dig.  {  131.*] 

3.  BxKiCFTiONS  ({  2*)— Coiarr. 

There  is  a  comity  between  the  several 
states  in  enforcing  their  lawl^  particularly  with 
reference  to  exemptions. 

[Ed.  Note.— For  other  cases,  see  Bzemptiona, 
Cent  Dig;  I  2;  Dec  Dig.  {  2.*] 

4.  Courts  (S  611*)— Coiott  in  EmoBcina. 

The  conrts  of  one  state  commonly  recog- 
ni»  the  laws  of  another  state,  where  the  gen- 
eral policy  of  the  states  om  the  mihject  i«  the 
same. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  S  1482;  Dea  Dig.  |  611.*] 

Appeal  from  St.  Lonia  Oiicnlt  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  the  John  H.  Scbroeder  Wine  & 
Liquor  Company  against  the  Willis  Goal  & 
Mining  Company,  garnishee  of  Marlon  Per- 
rina  and  others.  From  a  Judgment  for  plain- 
tiff for  a  less  amount  than  claimed,  it  ap* 
peals.  Affirmed. 

Frank  Landwehr  and  Gardner  &  Pickett, 
all  of  St  Louis,  for  appellant  Dawson  & 
Garvin,  of  St  Louis,  for  respondent  . 

REYNOLDS,  P.  J.  Appellant,  plaintiff  be- 
low, brought  its  action  before  a  justice  of 
tbe  peace  in  the  dty  of  St  Louis  against 
one  Perrina  and  another,  to  recover  a  bal- 
ance alleged  to  be  due  It  on  an  account,  the 
balance  claimed  being  $127.33.  A  writ  of 
attachment  was  sued  out  against  tbe  defend- 
ants and  the  Willis  Coal  &  Mining  Company 
summoned  as  garnishee,  notice  of  attach- 
ment of  any  sum  or  sums  due  by  it  to  de- 
fendants being  duly  served  upon  tbe  gar- 
nishee. There  was  no  personal  service  upon 
defendants,  whatever  service  was  had  on 
them  being  by  publication,  nor  did  they  ap- 
pear or  answer,  but  Judgment  went  against 
tbem  by  default  on  due  proof  of  publication 
of  notice.  The  garnishee  appeared  and  in 
March,  1910,  answered  before  the  Justice, 
denying  any  indebtedness  to  one  of  the  de- 
fendants but  admitting  that  It  owed  Per- 
rina $86.30 ;  that  Perrina  was  tbe  bead  of  a 
family  and  a  resident  of  Illinois,  working 
for  the  garnishee  in  that  state,  and  that  the 
amount  due  him  by  tbe  garnishee  Is  for  wag- 


es earned  in  tbe  state  of  Illinois  during  the 
month  of  March,  1910,  payable  In  Illinois ; 
that  defendant  served  upon  the  garnishee  In 
the  state  of  lUinolSt  an  affidavit  pnriwrtlng 
to  be  made  by  him,  a  copy  of  which  was  at- 
tained, and  had  also  made  a  demand  in  wrtt- 
ing  upon  tbe  garnishee,  a  copy  of  which  was 
also  attadied  to  the  answer.  Judgment  was 
rendered  by  the  Justice  in  favor  of  plaintlfiC 
against  defendants  for  the  debt,  and  against 
the  garnishee  for  $85.30.  In  due  time  tbe 
garnishee  prosecuted  its  appeal  to  the  cir- 
cuit court  In  that  court  it  filed  an  amend- 
ed answer  in  which  it  was  set  out,  in  sub- 
stance, that  it  is  a  corporation  duly  organ- 
ized by  virtue  of  the  laws  of  tbe  state  of 
Missouri,  and  a  citizen  of  this  state,  and  tliat 
it  has  also  complied  with  the  laws  of  the 
state  of  Illinois  permitting  foreign  corpo- 
rations to  do  business  in  that  state ;  that  on 
the  dates  hereinafter  mentioned  It  owned 
and  operated  coal  mines  In  the  state  of  Illi- 
nois ;  that  it  did  not  owe  one  of  the  defend- 
ants named  anything,  either  due  or  to  be- 
come due,  but  that  the  other  defendant,  Per- 
rina, was  employed  by  It  as  a  laborer  and 
labored  In  Its  mines  in  the  state  of  Illi- 
nois; that  at  the  time  of  the  service  of  the 
garnishment,  it  owed  Perrina  as  wages  for 
labor  In  the  mines  in  Illinois,  done  during 
the  month  of  March,  1910,  the  sum  of  $86.30, 
which  sum  was  due  and  payable  to  Perrina 
in  the  state  of  Illinois;  that  the  garnishee 
had  duly  notified  both  defendants  of  the 
fact  that  it  had  been  summoned  as  garnishee 
In  the  proceedings  J>egun  before  the  Justice 
before  mentioned ;  that  those  defendants  did 
not  appear;  that  no  service  had  been  had 
upon  them  or  either  of  them,  otherwise  than 
by  publication,  and  no  Jurisdiction  bad 
been  acquired  by  the  justice  over  the  per- 
son of  ^ther  of  the  defendants;  that  the 
defendant  Perrina  had  made  and  delivered 
to  the  garnishee  his  affidavit  that  he  was 
the  bead  of  a  fan^lly  living  in  Illinois,  with 
him  and  dependent  upon  him  for  support 
and  that  he  desired  to  aviUl  himself  of  the 
provision  of  the  law  of  Illlnota  which  al- 
lowed him  $15  a  week  as  exempt  from  gar- 
nishment; and  that  Perrina  bad  afterwards 
made  demand  upon  the  garnishee  for  pay- 
ment of  tbe  amount  due  him  for  his  labor, 
under  penalty  of  being  sued  in  tbe  state  of 
Illinois  by  bim  (Perrina),  to  recover  tbe 
amount  of  wages  tf  payment  was  refused. 

This  answer  further  avers,  on  information 
and  belief  that  Perrina  Is  the  head  of  a 
fomlly  and  a  resident  of  the  state  of  Illi- 
nois, and  that  the  claim  in  suit  by  plaintiff 
was  for  the  price  of  liquors  sold  by  plaintiff 
to  Perrina  and  his  partner,  the  other  defend- 
ant In  the  state  of  Illinois.  It  further 
pleaded  the  law  of  the  state  of  Illinois,  to- 
wlt.  Act  May  11,  1901,  now  section  14,  p. 
1252,  "Kurd's  Revised  Statutes  of  Illinois, 
1912,"  setting  out  that  law;  that  the  wages 
owing  by  tbe  garnishee  to  Perrina  at  the 
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time  this  garnlahment  was  attempted  to  be 
made  were  the  earnings  for  four  weeks  from 
ICarch  let  to  ICardi  Sist,  1910,  and  exceeded 
the  amount  exempted  as  aforesaid  hj  926.- 
80.  Averring  that  the  gamlahee  has  at  all 
times  been  willing  to  pay  to  plaintiff  and 
Into  fwnrt  tOr  It  this  excess  but  that  plalntlfl 
has  refosed  to  r^ease'the  garnishee  except 
upon  payment  of  the  full  amoont  soed  ft»r, 
it  Is  further  averred  that  pursuant  to  Fw> 
rlna's  notice  and  demand  above  referred  to, 
he  had  brought  salt  against  the  garnishee 
fbr  his  wages  before  a  Justice  of  the  peace 
in  the  proper  town  in  the  state  cit  lUlnols 
and  that  the  garntshee  bad  been  summoned 
ther^n  and  was  without  vnj  defame  under 
the  law  of  Illinois  except  as  to  the  $2&S0; 
and  being  prevented  by  plaintiff  here  from 
paying  Perrlna's  exemption  given  to  him  un- 
der the  laws  of  IlUnots,  Judgment  for  98030 
was  rendered  against  the  gamlsbee  and  in 
favor  Of  Perrina  in  his  said  sutl^  from  which 
Judgment  the  garnishee  liaB  appealed  to 
the  Illinois  Circuit  Oourt,  where  the  ease 
is  now  p«iding.  The  gandshee,  therefore^ 
ttie  premises  considered,  avers  that  the  Jus- 
tice of  the  peace  before  whom  the  present 
suit  had  beea  pending  and  the  circuit  court 
now,  in  natural  Justice  and  eqnl^,  should, 
as  a  matter  of  comity,  give  effect  to  the  Illi- 
nois exemption  law  and  enjoin  plaintiff  from 
further  prosecuting  these  proceedings  and 
dlflchaq^  the  garnishee  upon  payment  Into 
court  of  the  sum  of  $26.30,  less  a  proper  al- 
lowance by  the  court  for  attorney's  charges. 

Along  with  this  amended  answer,  the  gar- 
nishee filed  a  motion  to  dismiss  the  cause  as 
to  it  This  motion  was  overruled.  It  is  un- 
necessary to  consider  it  here.  The  cause 
thereupon  went  to  trial  on  the  Sth  of  June, 
1911,  before  the  court,  a  Jury  havii:«  been 
waived.  The  evldoice  tended  to  establish  the 
averments  of  the  amended  answer,  it  being 
conceded  that  respondent  owed  Perrina  980.- 
30  for  wages  for  labor  done  in  March,  1010. 

The  law  of  Illinois  above  referred  to  was 
also  put  in  evidence.  Under  a  finding  that 
the  evidence  established  the  above  facts,  the 
trial  court  found  that  ^00  of  the  Indebted- 
ness of  986^0  were,  under  the  laws  of  Hl- 
inofs  referred  to,  exempt  tnm  attadiment 
under  garalshment  proceedings ;  that  the  gar- 
nishee bad  duly  tendered  and  offered  to  pay 
Into  oourt  the  $28.30;  that  plaintiff  had  re- 
fused to  release  the  garnishee  or  dismiss  the 
garnishment  except  upon  payment  of  the  fall 
sum  of  $86.30.  Whereupon  the  court  found 
that  only  this  sum  of  $26.30  wss  subject  to 
garnishment;  that  the  garnishee  had  duly 
tendered  and  offered  to  pay  it  Into  court  and 
plaintiff  had  refused  it*  and  the  oourt  ad- 
judged that  the  garnishee  pay  that  sum  Into 
the  reglsby  of  Ihe  court  within  five  days 
tnm  the  date  lliereof,  for  the  use  of  plain- 
tiff, and  that  plaintiff  pay  the  cost  of  the 
proceedings.  From  this  Judgment,  after  In- 
terposlag  a  motion  for  new  trial  and  saving 
emotion  to  the  action  of  Uie  court  in  over- 


ruling 11^  plaintiff  has  duly  pofeeted  its  ap- 
peal to  this  court 

While  a  number  of  points  are  made  by  the 
learned  and  industrious  counsel  fox  the  re- 
spective parties,  there  are  but  two  which  we 
dean  it  necessary  to  consider  and  determine. 
First,  whether  the  garnishee  could  set  op  the 
wage  exemption,  the  defendant  not  awear^ 
ing  or  interpleading.  Second,  whether  the 
courts  of  our  state  will  recognise  the  stat- 
ute of  Illinois  eoveilng  meaptUm  of  wages 
for  labor  performed  In  that  state. 

[1]  It  is  urged  by  the  learned  counsel  fOr 
appelant  that  the  right  to  exemption  of  tUs 
$1S  Is  a  personal  privUceo  which  can  tmly 
be  interposed  by  the  debtor  himself,  and  that 
he  not  having  done  so  by  way  of  interplead- 
er or  otherwise  before  the  Justice  of  the 
peace  or  the  drcnlt  court  of  our  state,  the 
garnishee  cannot  assert  it  for  him.  Counsel 
cites  several  cases  which  are  supposed  to  be 
in  support  of  this  contention,  among  them, 
Osborne  v.  Scbntt  67  Mo.  712  and  Howland 
V.  Chicago^  B.  I.  ft  Faa  1^.  Go,  1S4  Mo.  474, 
88  8.  W.  20,  whidi  cases  may  be  said  to  be 
typical  of  the  others.  On  consideration  of 
these  cases,  it  does  not  appear  that  th^  are 
applicable  here.  In  those  cases  and  tlie  like 
it  is  said  that  the  claim  to  oxemptton  la  a 
personal  privilege,  but  exemption  claim- 
ed was  not  alone  wages,  hot  exen^itims  giv- 
en, for  Instance,  under  section  2180,  Bevised 
statutes  1009.  In  such  cases  the  matter  of 
selection  was  largely  with  the  debtor  and 
Is  a  personal  privilege^  the  officer  being  re- 
quired to  apprise  him  of  his  right  It  Is  thai 
for  the  debtor  to  ^ect  most  of  the  artlcleti 
he  desires  to  have  exempt  See  secUona 
2188,  2184,  Bevised  Statutes  1900.  We  think 
thwe  is  a  marked  difference  between  the  law 
giving  suCh  exemptions  and  our  own  law 
(section  2tiS,  Bevised  Statutes  190^,  exempt- 
ing a  certain  amount  of  wages  from  process 
of  garnishment  It  is  there  expressly  pra> 
vlded  that  "no  one  shall  be  charged  as  gar- 
nishee for  more  than  ten  per  cent  of  any 
wages,"  eta  Under  the  Illinois  statute  plead- 
ed and  in  evidence,  "the  wages  for  services 
of  a  wage  earner  who  is  tbe  head  of  a  fSm- 
lly  and  residing  with  the  same  to  the  amoont 
of  $16  per  vreek,"  is  not  <Hily  declared  Co  be 
exempt  from  garnishment  but  the  law  fur- 
Uier  provides :  "Every  employer  shall  pay  to 
such  wage  earner  such  exempt  wages  not  to 
exceed  the  sum  of  $15  per  week  of  each 
week's  wages  earned  by  him,  when  due,  ivon 
such  wage  earner  making  and  delivering  to 
his  employer,  his  affidavit  that  he  is  sncli 
bead  of  a  family  and  residing  with  Qie  samev 
notwithstanding  the  service  of  any  writ  of 
garniShmrat  upon  such  empl<^er,  and  the 
surplus  (mly  above  such  exempt  wages  shall 
be  held  by  such  emph^rer  to  abide  the  ev«t 
of  the  garnishment  suit."  So  that  by  oar 
law,  the  garnishee  Is  given  aa  affirmative 
defense,  and  by  the  Illinois  law  lie  is  re- 
quired to  pay  the  wages  to  the  wi^  earner, 
"notwithstanding  tiie  service  of  any  writ  of 
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garnishment"  No  personal  privily  of  the 
debtor  la  here  Involved  as  In  the  Osboroe 
aod  Howland  Cases,  supra,  and  the  like.  The 
statutes  of  each  state  forbid  the  seizure  of 
the  wages  by  the  process  of  garnishment  and 
declare  that  no  process  of  garnishment  shall 
reach  them.  Onr  court  has  recognized  this 
as  a  tme  Interpretation  of  our  law.  Thus  in 
Cooper  T.  Scyoc,  1(H  Mo.  App.  414,  loc.  dt. 
482,  19  8.  W.  751,  loc.  dt  756.  after  setting 
out  that  the  plaintiff,  who  was  defendant  in 
the  action  nnder  which  the  garnishment  had 
been  sued  out  had  daimed  his  exemption  at 
the  beginning  of  the  action  and  had  con- 
tinued to  make  his  claim  of  exemption  of 
his  wages,  it  Is  said:  "Even  If  he  had  made 
no  dalm  to  liis  exempt  wages,  there  Is  no 
evidence  that  he  waived  his  right,  and  with- 
out a  waiver  they  coald  not  be  subject  to  the 
process  of  gamistiment"  referring  to  what  Is 
now  section  2416,  Revised  Statutes  1909. 

Again,  in  Barnes  v.  William  Waltke  &  Co., 
135  Ma  App.  488,  116  S.  W.  7,  our  court 
answering  the  proposition  that  the  debtor's 
salary  exemption  had  not  been  mentioned 
in  the  garnishee's  answer  and  therefore  was 
waived,  has  said  (135  Mo.  App.  loc  dt  491, 
116  S.  W.  loc  dt.  8):  "No  doubt  It  would 
t>e  better  to  call  attention  to  such  a  fact  In 
answering,  even  though  the  interrogatories 
make  no  inquiry  about  it,  as  those  before  us 
made  none ;  but  we  decline  to  bold  the  omls- 
Bion  rendered  the  exemption  unavailable  to 
the  garnishee  as  a  defraise,  since  the  record 
contains  proof  of  the  essential  facts  that 
Mathlas  was  head  of  a  family  and  resident 
of  the  state  and  this  evidence  was  palpably 
Introduced  to  prove  the  immunity  of  all  but 
ten  per  cent  of  his  wages  from  levy.  The 
Immunity  was  asserted  by  the  testimony  and 
in  the  motion  for  new  trial,  which  alleged 
an  excessive  Judgment"  The  correctness  of 
this  rule  Is  fully  recognized  In  the  decision 
of  our  Supreme  Court  in  Davis  et  al.  v.  Mer- 
edith et  aL,  48  Mo.  263,  where  the  claim  to 
the  wage  exemption  was  made  by  the  gar- 
nishee in  their  answer  and  sustained  by  our 
Supreme  Court 

Tb»  law  of  Illinois  not  only  gives  this 
exemption  to  the  laborer  whenever  it  ap- 
pears that  he  is  the  head  of  a  family  and  re- 
sides with  it,  but  exempts  wages  up  to  a 
certain  amount  from  the  process  of  garnish- 
ment and  expressly  requires  the  employer  to 
pay  such  wage  earner  the  exempt  wages.  So, 
in  effect  does  our  own  statute.  The  exemp- 
tion, therefore,  Is  more  than  a  mere  personal 
privilege  to  be  exercised  by  the  judgment 
debtor.  It  Is  a  positive  prohibition  against 
the  employer  paying  over  the  wages  spedfled 
onder  any  process  of  garnishment  and  an 
affirmative  defense  for  the  garnishee  as 
against  that  proceeding. 

The  evidence  in  the  case  amply  sustains 
the  finding  of  the  trial  Judge  that  Perrlna 
was  not  only  a  dtizen  of  the  state  of  Illinois, 
resident  and  domiciled  therein,  but  that  he 
was  tihe  head  of  a  f  amllr  for  the  whole  pe- 


riod covered  In  this  action,  and  that  he  had 
made  the  statutory  demand  required.  If, 
tb^  we  are  to  recognize  this  law  of  the 
state  of  Illinois  as  applicable  here,  there  can 
be  no  question  but  that  the  garnishee,  even 
without  the  interposition  of  the  debtor  In 
the  action,  had  a  right,  as  a  matter  of  de- 
fense In  the  garnishment  proceedings,  under 
the  law  of  the  state  of  Illinois,  to  set  up  this 
exemption  of  wages. 

[2]  That  brings  us  to  the  other  question 
remaining  for  determination.  That  is.  wheth- 
er we  are  to  recognize  the  above-mentioned 
statute  of  the  state  of  Illinois.  It  was  duly 
pleaded  and  given  In  evidence. 

[3]  Comity  between  the  several  states  and 
the  courts  thereof  has  been  almost  universal- 
ly exercised  throughout  this  country  and 
recognized  as  a  sound  prlndple,  particularly 
so  in  the  administration  of  exemption  laws. 
How  far  it  shall  go  Is  often  In  question.  The 
Injustice  of  fprdng  one  wlio  is  summoned  as 
garnishee  in  the  courts  of  one  state  to  pay 
over  moneys  oi  the  debtor  In  his  hands  and 
leaving  him  liable  to  be  compelled.  In  an- 
other state  by  Its  courts,  to  again  pay  over 
the  moneys  on  the  same  debt  Is  often  as- 
signed as  a  reason  for  its  recognition.  Our 
courts  have  distinctly  recognized  it  in  sev- 
eral cases,  as  see  Banchor  v.  Gregory,  9  Mo. 
App.  102 ;  Stoeckma  n  v.  Terre  Haute  & 
Indianapolis  R.  B.  Co.,  16  Mo.  App.  503; 
Zuppann  v.  Bauer,  17  Mo.  App.  678;  Hurl^ 
V.  Mo.  Pac  By.  Co.,  57  Mo.  App.  675 ;  Carey 
V.  Schmdtz,  221  Mo.  1B2,  119  8.  W.  946.  In 
StoedEman  v.  Railroad  Co.,  supra,  our  court 
recognizing  the  rule  as  adopted  by  courts  of 
high  authority,  adds  (16  Mio.  App.  loc.  cit 
508,  referring  to  the  New  York  court) :  "And 
the  courts  are  careful  to  say  that  it  is  not 
necessary  that  the  foreign  statute  should 
resemble  the  New  York  statute  In  all  its  de- 
tails. It  Is  suffident  that  the  policy  of  the 
l^slatlon  of  two  states  upon  the  subject  of 
the  right  of  action  for  such  an  Injury  Is  the 
same." 

In  Zuppann  v.  Bauer,  supra,  after  calling 
attention  to  the  homogendty  of  our  people, 
and  the  nature  of  the  federal  union  and  the 
relations  of  the  states  of  the  Union  to  each 
other.  It  is  said  (17  Mo.  App.  loc.  dt  678): 
'•Such  being  our  situation  and  relations  inter 
sese,  the  doctrine  which  assigns  to  the  stat- 
utes of  a  sister  state  of  the  Union  no  greater 
credit  or  comity  than  would  be  assigned  to 
the  laws  of  a  foreign  state,  seems  to  be  nar- 
row, barbarous,  and  tribal."  In  Carey  v. 
Sehmeltz,  supra  (221  Mo.  loc  cit  136  and  139, 
119  S.  W.  946),  recognizing  the  rule  of  com- 
ity. It  is  said  that  It  is  applicable  when  the 
law  of  the  sister  state  Is  not  contrary  to  the 
iwllcy  of  our  own  state. 

[4]  As  win  appear  by  examination  of  the 
antboritles  referred  to,  the  courts  of  one 
state  commonly  recognize  the  laws  of  another 
state  when  the  general  policy  of  the  two 
states  on  the  subject  Is  alike.  That  this  la 
the  case  with  zespect  to  the  statutes  of  mi- 
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nola  and  those  of  our  own  state  on  the  mat> 
ter  of  exemption  of  wages  from  garnishment 
proceedings.  Is  clear.  There  is  a  difference 
In  the  amount  of  exemption;  there  Is  no 
difference  whatsoever  In  policy. 

Nor  is  recognition  of  the  spirit  of  comity 
confined  to  the  courts.  Our  lawmakers  have 
not  only  recognized  It,  but  enforced  It  by 
the  Act  of  our  General  Assembly,  approved 
April  18,  1911  (Laws  1911,  p.  141).  This  act 
consists  of  three  sections.  By  the  first,  the 
garnishment  of  wages,  the  attachment  of 
wages,  either  in  an  orl^nal  action  by  attach- 
ment or  under  garnishment  proceedings,  is 
prohibited  unless  personal  service  has  been 
had  upon  the  defendant,  and  unless  the  suit 
be  brought  In  the  county  where  the  defendant 
resides  or  in  the  county  where  the  debt  is 
contracted  and  the  cause  of  action  arose  or 
accrued,  and  the  statement  filed  in  the  cause 
and  the  writ  or  snmmons  of  attachment  or 
garnishment  "shall  affirmatively  show  the 
place  where  the  defendant  resides  and  the 
place  where  the  debt  is  contracted  and  the 
cause  of  action  arose."  The  second  section 
is  distinctly  founded  on  comity.  It  provides 
that  wages  earned  and  payable  out  of  this 
state  "shall  be  exempt  from  attachment  or 
garnishment  in  all  cases  where  the  cause  of 
action  arose  or  accrued  out  of  this  state,  un- 
less the  defendant  in  the  attachment  or 
gamlslmient  suit  Is  personally  served  with 
process;  and  If  the  writ  of  attachment  or 
garnishment  Is  not  personally  served  on  the 
defendant,  the  court  Issuing  the  writ  of  at- 
tachment or  garnishment  sliall  not  entertain 
Jurisdiction  of  the  cause,  but  shall  dismiss 
the  suit  at  the  cost  of  the  plalntlCF.  In  all 
actions  commenced  in  this  state  In  which  It 
Is  sought  to  garnish  or  attac4i  wages,  the 
petition  or  statement  filed  in  such  case  and 
the  summons  or  writ  of  garnishment  or  at- 
tachment shall  affirmatively  show  the  place 
where  the  defendant  resides  and  the  place 
where  the  debt  is  contracted  and  the  cause  of 
action  arose."  By  the  third  section  of  this 
act,  all  acts  or  parts  of  acts  inconsistent  or 
in  conflict  with  it  In  so  far  as  they  are  so 
inconsistent  and  are  In  conflict,  are  repealed. 
It  Is  true  that  this  act  of  April  18,  1911,  did 
not  go  into  effect  until  the  19th  of  June,  1911, 
and  that  before  the  last  named  date  the  ac- 
tion before  us  had  been  Instituted  and  the 
Judgment  rendered,  the  latter  occurring  June 
6th,  1911.  It  will  be  observed  that  there  Is 
no  clause  In  this  act  saving  actions  then 
pending.  Whether  this  act'  applies  to  this 
action,  even  Its  scope,  need  not  now  be  de- 
termined. We  refer  to  It  solely  as  an  em- 
phatic recognition  by  the  General  Assembly 
of  our  state  of  the  law  of  comity  to  as  full 
an  extent,  nearly,  certainly  in  line  with, 
what  had  before  then  been  held  by  the 
courts. 

Under  the  Illinois  law  these  wages  up  to 
$15  a  week  are  exempt  from  process  of 
garnishment  there.  Shall  we,  applying  the 
iUlnola  law  by  comity,  hold  them  exempt  in 


our  jurisdiction?  We  answer  tbla  In  the  af- 

flrmatlTe. 

We  are  not  here  considering  the  question 
of  where  the  debt  of  the  principal  debtor 
was  contracted;  we  confine  ourselves  to  a 
construction  of  the  laws  of  Illinois,  govern- 
ing the  matter  of  garnishment  for  wages 
earned  In  Illinois  by  one  of  Its  residents,  pay- 
able there  and  attempted  to  be  impounded 
here,  and  whether  we  will  recognize  and  give 
effect  to  that  law  in  our  courts. 

In  recognizing  the  Illinois  law  under  the 
rule  of  comity,  the  learned  trial  Judge  com- 
mitted no  error.  The  Judgm^t  Is  affirmed. 

MOBTONI  and  ALL&N,  JJ.,  coneoc. 


JOHN  H.  SCHBOEDBB  WINE  &  LIQUOR 

CO.  v.  WILLIS  COAL  &  MINING  CO. 
(St  Louis  Court  of  Appeals.    Missouri.  Dec 
2, 1913.   Behearing  Denied  D«c.  16, 1913.) 

Appeal  from  St.  Louis  drcoit  Court;  Daniel 
D.  Fisher,  Judge. 

Action  by  the  John  H.  Schroeder  Wine  ft  Liq- 
uor Company  aaalnst  the  WilUa  Coal  ft  Mining 
Company,  ganiwiee  of  James  Klilian.  Vrom 
an  adverse  judgment,  plaintiff  appeals.  Af- 
firmed. 

Frank  Landwehr  and  Gardner  ft  Pickett,  all 
of  St.  Louis,  for  appellant  Dawson  ft  Garviu, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  While  there  are  some 
differences  as  to  the  amount  of  the  wages  due 
and  the  debts,  and  on  other  minor  points,  the 
substantial  points  presented  for  detenni&atloa 
are  the  same  as  those  which  arose  and  are  con- 
sidered in  the  case  of  John  H.  Schroeder  Wine 
ft  Liquor  Co.,  Appellant  v.  Willis  Coal  ft  Min- 
ing Co.,  Garnishee  of  Ferrlna  et  al..  Respond- 
ents, 161  S.  W.  352.  For  the  reasons  stated 
In  the  opinion  in  that,  the  judgment  of  th* 
circuit  court  in  this  cause  is  affirmed. 

NORTONI  and  ALLBN,  JJ^  eoneor. 


JOHN  H.  SCHROEDER  WINE  A  LIQUOR 

CO.  v.  WILLIS  COAL  ft  MINING  CO. 
(St  Louis  Court  of  Appeals.    Missouri  Dec. 
2, 1913.  Behearing  Denied  Dec  16, 1913.) 

Amieal  from  St  Louis  Glrcnlt  Court;  Daniel 
D.  iSsher,  Judge. 

Action  by  ttie  John  H.  Scliroeder  Wine  ft 
Liquor  Company  against  the  Willis  Coal  ft 
Mining  Company,  garnishee  of  Antone  Cina. 
From  an  adverse  judgment  plaintiff  appeals. 
Affirmed. 

Frank  Landwehr  and  Gardner  A  Pickett  all 
of  St  Louis,  for  appellant  Dawson  ft  Garvin, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  While  there  are  some 
differences  as  to  the  amount  of  the  wages  dua 
and  the  debts,  and  on  other  minor  points,  the 
substantial  points  presented  for  detenninatloa 
are  the  same  as  those  which  arose  and  are  con- 
sidered in  the  case  of  John  B.  Schroeder  Wine 
ft  Liquor  Co.,  Appellant  t.  Willis  Coal  ft  Min- 
ing Co.,  Garnishee  of  Ferrina  et  aL,  Bespond- 
tnts,  1(51  S.  W.  352.  For  the  reasons  stated  in 
the  opinion  in  that,  the  judgment  of  the  cir- 
cuit court  in  this  cause  is  affirmed. 

NORTONI  and  ALLEN,  JJ^  concur. 
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SCHSOEDER  t.  WILUS  COAL  &  MINING 

CO. 

(St  Loois  Conrt  of  Appeals.  Mtaoori.  Dec 
2, 1913.  Rehearing  Denied  Dec  16, 1913.) 

Appeal  from  St.  Lonii  Circuit  Oonrt;  Daniel 
D.  Flsber,  Jndge.  ,  ^ 

Action  bv  Joe.  C.  Schroeder,  assignee,  against 
the  WUlia  Coal  &  Mining  Company,  carnlsbee 
of  Morris  Wright.  From  an  adTetse  judgment, 
plaintiff  appeals.  Affirmed. 

Frank  Landwehr  and  Gardner  ft  Pickett^ll 
of  St  Louis,  for  appellant  Dawson  ft  Garvin, 
of  St  Louis,  for  respondent. 

REIYNOLDS,  P.  J.  While  there  are  some 
differences  as  to  the  amonnt  of  the  wages  doe 
and  the  debts,  and  on  other  minor  points,  the 
substantial  points  presented  for  determination 
are  the  same  as  those  wbich  arose  and  are 
considered  in  the  case  of  John  H.  Schroeder 
Wine  &  Liquor  Co.,  Appellant,  v,  WillU  Coal 
ft  Mining  Co.,  Garnishee  of  Perrina  et  al.,  Re- 
spondents, 161  S.  W.  362.  For  the  reasons 
stated  in  the  opinion  in  that,  the  judgment  of 
the  cirenit  court  in  this  cause  is  afflnned. 

NOBTONI  and  ALLEN,  3J.,  eonenr. 


BARTON  LUMBER  CO.  v.  GIBSON. 

<St.  Louis  Conrt  of  Appeals.   Missouri.  Dec 

2,  1913.) 

1.  Juemou  OF  thb  Peacb  (i  174*)— Actiohs 
— Statbubht  of  Aocount^Waivbb. 

Rev.  St  1909,  I  7413,  provides  that,  In  a 
salt  on  an  account  in  a  justice's  court,  a  hill 
of  items  shall  be  filed,  and  in.  all  other  cases  a 
statement  of  the  facta  stating  the  cause  of  ac- 
tion, but  that  no  Buit  shall  be  dismissed  or  die- 
continued  for  want  of  any  such  statement,  if 
the  plaintiil  shall  file  a  statement  of  account 
before  the  jury  is  sworn  or  the  trial  commenc- 
ed, or  when  required  by  the  justice.  An  action 
was  tried  in  Justice's  court  on  the  theory  that 
an  account  had  in  fact  been  filed ;  but  on  ap- 
PmI  the  record  did  not  show  that  a  bill  of 
items  of  account  had  been  filed,  and  the  de- 
fendant consented  to  the  Introduction  of  a  du- 
plicate. Held  that,  not  having  raised  the  ob- 
jection by  timely  motion  in  the  circuit  court, 
the  error  was  waived. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  §{  665-693 :  Dec  Dig.  8 
174.*1 

2.  Plkadino  ({  424*)— Complaint  —  State- 
hent  of  aocouht. 

A  defendant  may  waive  his  right  to  insist 
upon  the  filing  of  an  account,  in  accordance 
with  Rev.  St  1009,  {  1832,  In  an  action  begun 
in  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f|  1421. 1422;  Dec.  Dig.  |  424.*] 

3.  Appeal  and  Ebbob  (8  1008*)— Findiho  of 
Facjts— Effect. 

A  finding  of  facta  has  the  same  force  on 
appeal  whether  requested  below  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EnoT.  Cent  Dig.  8S  3955-3960.  38ffii-3969; 
Dec  Dig.  8  1008.*] 

4.  AccoTiNT,  Action  on  (8  4*) — Defenses — 
Waiver. 

Where  plaintiff  accepted  a  note  in  pay- 
ment of  an  account,  and  defendant's  counsel 
agreed  not  to  set  op  the  giving  of  a  note  as  a 
defense  in  case  it  was  returned,  and  plaintiff 


failed  to  retom  the  note,  defendant  did  not 
waiTe  his  right  to  interpose  that  defense. 

[Ed.  Note.— For  other  cases,  see  A«!OBnt.  Ac- 
tion on.  Cent.  Dig.  8  9 ;  Dec.  Dig.  {  4.*1 

6.  Account,  Action  on  (|  4*>— Dwbnses— 
Patkbnt.  ,  , 

Where  defendant  who  purchased  a  bill  ot 
goods  from  plaintiff,  gave  a  note  In  payment 
thereof,  the  acceptance  of  the  note  suspended 
the  right  to  sue  for  the  indebtedness  during  the 
time  the  note  had  to  run,  although  it  did  not 
in  the  absence  of  an  express  agreement  extin- 
guish the  indebtedness,  and  hence  a  suit 
brongbt  before  the  maturity  of  the  note  was 
premature. 

[Ed.  Note— For  other  cases,  see  Account.  Ac- 
tion on.  Cent  Dig.  I  9;  Dec.  Dig.  |  4.*] 

8.  Appeal  and  Ebbob  (8  1028*)— Reversal- 
Co  sts. 

Where  an  action  on  account  was  prema- 
turely brought  a  judgment  against  defendant 
will  he  reversed,  even  though  he  admitted  he 
either  owed  the  account  or  a  note  given  In  pay- 
ment for  the  matter  of  coats  alone  is  a  sub- 
stantial right  involved  in  litigation,  for  a  vio- 
lation of  which  judgment  should  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4034;  Dec.  Dig.  |  1028.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kliisey,  Judge. 

Action  by  the  Barton  Lumber  Company 
against  Peter  B.  Gibson.  From  a  judgment 
for  plaintiff  in  the  circuit  court  on  appeal 
from  a  justice's  court,  defendant  aiq;>ealB. 
Reversed  and  remanded. 

^Isbop  &  Cobba,  of  St  Louis,  for  appel- 
lant. Johnson,  Rutledge  ft  Loahly,  of  St 
Louis,  for  respondent 

ALX^N,  J.  This  is  an  action  to  recover 
9496.72,  being  the  sale  price  of  certain  lum- 
ber sold  and  delivered  by  plaintiff  to  defend- 
ant. The  suit  was  begun  beforS  a  justice  of 
the  peace.  Plaintiff  bad  judgment,  and  the 
defendant  appealed  to  the  drcalt  court, 
where  the  cause  was  tried  before  the  court 
alone,  a  Jury  having  been  waived,  resulting 
again  lu  a  judgment  for  plaintiff,  from  wbldi 
defendant  prosecutes  this  appeal. 

I.  A  statement  was  filed  witb  the  justice 
of  the  peace,  setting  up  briefly  plaintiff's 
cause  of  action,  and  refei-rlng  to  an  itemized 
statement  stated  to  be  thereto  annexed  and 
marked  "Exblblt  A."  The  latter  Is  not  pre- 
served In  the  record.  At  tbe  trial  In  the  cir- 
cuit court  it  developed  that  it  was  not  among 
the  papers- certified  by  the  justice ;  plaintUTs 
counsel  stating,  in  response  to  a  query  by  tbe 
court,  "The  Justice's  transcript  has  left  it 
behind ;  it  is  not  here."  In  Ueu  thereof, 
however,  plaintiff  caused  to  be  identified  and 
Introduced  in  evidence  a  paper  shown  to 
hare  been  prepared  1^  defendant,  and  sent  to 
plaintiff  as  and  for  a  statement  of  tbe  ac- 
count Tbe  latter  showed  that  the  claim 
was  for  two  car  loads  of  lumber,  giving  tbe 
car  numbers,  and  for  which,  aft^  deducting 
certain  charges  and  allowances,  a  balance  of 
$496.72  was  shown  to  be  due  plaintiff. 


•Tor  otbar  esses  see  sams  topic  and  section  NUHBBR  In  Dec.  Dig.  A  Am.  Dls.  Key-No.  Series  ft  Rep'r  Indsxea 
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[t,l]  One  point  raised  by  appellant  per- 
tains to  the  sufficiency  of  the  statement  filed 
before  the  justice,  l^ls  Is  upon  the  ground 
that  the  record  does  not  show  that  "a  bill  of 
items  of  the  account"  was  filed,  In  compli* 
ance  with  section  7413,  Bevlsed  Statutes 
1909.  But  this  point  we  think  Is  not  well 
taken.  There  was  sufficient  before  the  Jus- 
tice of  the  peace  to  give  him  Jurisdiction  of 
the  cause,  and,  if  the  defradant  wished  to 
avail  hlms^f  of  the  failure  on  the  part  of 
plalntUf  to  file  the  bill  of  items  of  the  ac- 
count, if  there  was  any  such  failure,  he 
should  have  interposed  a  timely  motion  or 
objection  in  the  circuit  court  lo  this  par- 
ticular a  defendant  may  waive  his  right  to 
Insist  upon  the  filing  of  an  account  even  in  a 
suit  begun  in  the  circuit  court,  as  required 
by  section  1832,  Bev.  Stat  1909.  See  Schnei- 
der T.  Johnson,  164  Mo.  App.  loc.  cit  646, 147 
S.  W.  53a 

Here  the  statement  filed  before  the  Justice 
referred  to  an  account  alleged  to  have  been 
thereto  annexed  and  filed  with  the  Justice. 
At  the  trial  in  the  circuit  court  it  was  not 
contended  by  defendant  that  such  account 
had  not  been  in  fact  filed,  and  no  point  re- 
specting the  same  was  made.  No  motion 
was  made  or  objection  Interposed  on  this 
score.  On  the  contrary,  the  account  which 
plaintiff  Introduced  in  evidence  appears  to 
have  been  treated  by  the  court  and  by  both 
parties  as  having  been  substituted  for  the 
original  account  referred  to  in  tbe  statement 
on  file  and  therein  alleged  to  have  been  an- 
nexed thereto.  It  was  upon  this  theory  that 
the  case  was  tried  below,  and  appellant  did 
not  in  any  manner  complain  thereof  except 
In  its  motions  for  a  new  trial  and  in  arrest 
Such  being  the  case,  we  think  that  appellant 
Is  DOW  In  no  position  to  urge  any  error  In 
this  regard  as  ground  for  a  reversal  In  this 
court 

II.  The  only  defense  interposed  below  per- 
tains to  a  note  shown  to  have  been  executed 
by  the  defendant  to  the  plaintiff  for  the 
amount  of  the  indebtedness  on  account  of 
the  sale  of  the  lumber  in  ciuestlon.  The  rec- 
ord discloses  that  this  note  was  dated  Sep- 
tember 21,  1910,  and  was  for  the  amount  of 
the  acconnrsued  upon,  and  payable  on  or 
before  60  days  after  that  date.  It  was  mail- 
ed to  plaintiff,  with  the  request  that  the  lat- 
ter accept  It  in  settlement  of  the  account 
PlalnHff  received  it  on  September  24,  1910, 
accepted  and  retained  It  Upon  presentation 
of  the  note  to  defendant  at  its  maturity, 
payment  thereof  was  refused,  and  plaintiff 
thereupon  caused  the  note  to  be  protested. 
This  action,  however,  had  in  the  meantime 
been  begun,  on  September  27,  1910,  by  a 
representative  of  the  plaintiff ;  It  appearing 
that  this  step  was  taken  without  the  knowl- 
edge of  the  plaintiff  at  the  time,  but  In  the 
course  of  the  business  of  plalntitrs  represen- 
tative who  was  acting  for  It 

It  appears  that  the  suit  was  continued 
from  time  to  time  In  the  Justice  court,  and 


that  counsel  for  plaintiff  and  defendant  re- 
spectively, came  to  an  understanding,  where- 
by it  was  agreed  that  the  suit  might  proceed 
to  Judgment  before  the  Justice  of  the  peace 
upon  the  account  provided  plaintiff's  counsel 
would  deliver  to  defendant's  counsel  the  note 
In  question,  so  that  the  same  might  not  be 
an  ontstandtog  obligation  against  defendant; 
the  Indebtedness  represented  by  the  account 
and  the  note  being  admitted  to  be  due  from 
plaintiff  to  defendant 

The  circuit  court  made  a  finding  of  foots, 
though  not  thereto  requested.  In  which  the 
court  found  that  the  note  had  not  In  fact 
been  delivered  to  defendant's  coonsel,  though 
counsel  for  plaintiff  believed  that  the  same 
had  been  done.  The  court  further  found, 
from  the  letters  and  tesUniony  respecting 
the  giving  of  the  note,  that  the  latter  was 
accepted  by  the  defendant  in  "settlement  of 
said  account,"  that  the  agreement  later  en- 
tered Into  by  defendant's  counsel  respecting 
the  surrender  of  the  note  was  a  waiver  of 
defendant's  right  to  plead  the  acceptance  of 
the  note  by  plaintiff,  as  being  in  settlement 
and  payment  of  the  account,  as  a  defense  to 
this  action  on  the  account  Itself,  finding, 
however,  that  the  condition  upon  which  such 
waiver  bad  been  made  bad  not  been  per* 
formed  by  plaintiff. 

The  court  then  proceeded  apparently  to 
treat  the  action  as  one  upon  a  lost  note,  en* 
tered  Judgment  for  the  plaintiff  for  the 
amount  of  the  indebtedness  and  accrued  In- 
terest and  ordered  that  execution  be  stayed 
until  the  plaintiff  executed  and  delivered  to 
defendant  a  bond  In  the  sum  of  $1,000,  with 
a  surety  or  sureties  to  be  approved  by  the 
conrt  conditioned  that  plaintiff  would  save 
the  defendant  harmless  ftom  any  loss  or 
damage  which  might  thereafter  accme  by 
reason  of  any  claim  or  claims  by  any  other 
person  on  account  of  such  note.  The  record 
discloses  that  such  bond  was  given  and  ap- 
proved. 

[3]  So  far  as  concerns  the  fiicts,  we  are 
concluded  by  the  findings  of  the  trial  court 
It  is  true  that  the  court  was  not  requested 
to  make  a  finding  of  facts;  but  this  court 
has  expressly  held  that  where  such  finding 
Is  made,  though  without  requ^t,  it  Is  as 
binding  upon  the  appellate  court  as  If  made 
in  compliance  with  a  request  therefor.  See 
Lesan  Advertising  Co.  v.  Castleman,  1^  Mo. 
App.  575,  148  S.  W.  433.  And  In  support  of 
the  conclusion  reached  in  that  case  are  dted 
cases  from  other  states  holding  likewise,  de- 
cided under  statutes  similar  to  onrs,  vU.: 
Jennings  v.  Jennings,  56  Iowa,  2S8,  9  N.  W. 
222;  Farwell  Co.  v.  Lyklns,  69  Kan.  96,  62 
Pac.  99;  Harner  v.  Batdort  35  Ohio  St 
113 — and  reference  is  made  to  the  language 
used  in  the  opinion  In  Shlpp  v.  Snyder,  121 
Mo.  155,  25  S.  W.  900,  wherein  our  Supreme 
Court  said:  "The  court  in  this  case,  sitting 
as  a  Jury,  was  under  no  obligations  to  make 
a  special  finding  of  facts ;  but,  as  was  his 
privilege,  lie  did  so.   The  facts  as  found  by 
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him  aie  roepcmslTtt  to  the  Issues  upon  which 
a  Judgment  coold  hare  been  rendered,  and 
his  functions  as  a  Jury  then  ceased.  •  *  • 
And  It  became  his  duty  as  a  court  to  render 
Jndgm^t  on  the  fln'dlng,  or,  If  dissatisfied 
with  it  for  any  valid  reason,  to  set  it  aside." 

[4]  The  court  found  that  the  note  was 
given  in  settlement  of  the  account,  Uiat  the 
agreement  made  by  defendant's  counsel  re- 
specting its  return  was  such  as  to  operate  as 
a  waiver  by  defendant  of  the  defense  respect- 
ing the  note;  but  the  court  then  expressly 
found  that  such  waiver  was  only  upon  con- 
dition that  the  note  be  returned,  and  found 
that  such  condition  bad  not  been  performed, 
i.  e.,  that  the  note  had  not  in  fact  been  re- 
turned. Hence  such  waiver  did  not  attach, 
and  defendant  was  entitled  to  Interpose  his 
•defense  on  this  score. 

[B]  The  giving  of  a  note  under  such  dr- 
cnmstances  "suspends  the  right  to  sue  upon 
the  Indebtedness  during  the  time  the  note 
has  to  run,  and  it  is  treated  as  a  payment 
thereof  to  the  extent  that  the  party  to  whom 
the  note  has  been  given  cannot  recover  upon 
the  original  cause  of  action  without  produc- 
ing the  note  on  the  trial  for  cancellation  or 
properly  accounting  for  Its  nonproductlon. 
But  in  the  absence  of  an  express  agreement 
to  that  effect,  the  note  does  not  operate  to  ex- 
tinguish the  indebtedness."  Harvesting  Co. 
V.  Blair,  146  Ma  App.  874,  124  S.  W.  49,  and 
cases  dted. 

It  Is  nrged  that,  inasmuch  as  the  transac- 
tion attending  the  giving  of  the  note  by  de- 
fendant and  its  acceptance  by  plaintlfr  was 
had  by  correspondence  between  the  parties, 
and  as  the  record  contains  the  letters  pass- 
ing between  them,  the  question  as  to  wheth- 
er the  note  was  tah«i  in  "settlement"  of  the 
account,  as  found  by  the  trial  court,  Is  one  of 
law  to  be  determined  by  the  language  em- 
ployed in  such  letters,  and  that  therefore  we 
are  not  bound  by  the  court's  finding  in  the 
pmnlsea.  But,  however  this  may  be.  It  is 
quite  clear  that,  when  the  note,  bearing  date 
September  21,  1910,  was  accepted  by  plain- 
tiff on  September  24, 1910,  it  operated  to  sus- 
pend the  right  to  sue  upon  the  indebtedness 
for  the  time  which  the  note  had  to  run,  to 
-wit,  60  days  from  Its  date.  See  Harvesting 
Co.  V.  Blair,  supra.  Hence  plaintiff  had  no 
cause  of  action  against  the  defendant  on 
September  27,  1910,  when  it  instituted  this 
action.  It  is  not  disputed  that  defendant 
was  then  and  is  now  Indebted  to  plaintiff  In 
the  sum  for  which  the  action  Is  prosecuted; 
however,  it  Is  quite  clear  that  defendant  was 
entitled  not  to  be  sued  thereon  nntll  the 
maturity  of  the  note,  at  which  time  he  might 
bare  paid  the  same  without  suit  and  the 
costs  attending  the  same.  The  facts  ^s 
fonnd  by  the  trial  court  were  such  as  to  pre- 
vent the  walvw  of  this  defense  which  would 
otherwise  have  later  attached.  And  as  snch 
finding  is  conclusive  upon  as,  it  seems  al- 
together (dear  that  we  are  bound  to  hold  that 


the  plaintiff  was  without  right  to  Institute 
the  action  when  It  did,  and  that  it  was  er- 
ror for  the  trial  court  to  treat  the  action  as 
one  upon  a  lost  note,  and  render  Judgment 
for  plaintiff  upon  the  giving  of  a  bond  as 
required  in  such  cases. 

[I]  Respondents  earnestly  insist  that  sub- 
stantial Justice  has  been  done  by  tbe  Judg- 
ment of  the  trial  court,  and  hence  such  Judg^ 
ment  should  not  be  reversed.  This  ailment 
would  appear  to  inhere  with  much  force  were 
It  not  for  the  fact  that  defendant  must  be 
deemed  to  be  prejudiced  thereby  as  for  a 
violation  of  his  substantial  right  to  have 
and  recover  the  costs.  It  has  been  frequent- 
ly held  that  the  mattw  of  costs  alone  Is  a 
substantial  right  involved  in  litigation,  for 
violation  of  which  a  Judgment  should  be  re- 
versed See  State  ex  rel.  v.  Dickmann,  146 
Mo.  App.  396,  124  S.  W.  29,  and  cases  dted. 
It  is  true  that  defendant  here  admits  that  he 
owes  "either  the  account  or  the  note."  Nev- 
ertheless, under  the  facts  as  found  by  the 
lower  court,  It  appears  that  defendant's  sub- 
stantial rights  were  violated  by  the  Institu- 
tion of  the  suit  prior  to  the  maturity  of  the 
note,  and  that,  in  the  absence  of  a  waiver  of 
Its  defense  on  this  score,  the  court  was  with- 
out authority  to  enter  Judgment  against  him 
in  this  proceeding.  In  this  view  we  feel  com- 
pelled to  hold  that  the  Judgment  should  be 
reversed,  and  the  cause  remanded. 

It  la  so  ordered. 

REYNOLDS,  P.  J.,  and  NOBTONI,  J,  oon- 
cor. 


HATFIBLD  t.  SWIVT. 

(Kansas  City  Court  of  Appeals.  Missouri. 
Dec.  1.  19ia) 

1.  Teial  (I  191*)  —  In STBUcnoiTfr— PBOVizfox 

OF  JUBT. 

Where,  in  an  action  for  services  under  a 
contract  of  employment,  there  was  evidence 
that  defendant  personally  employed  plaintiff 
at  $100  per  moDth,  a  reqnnt  to  diarge  that, 
though  defendant  told  plaintiff  to  take  charge 
of  certain  mules,  that  statement  in  itself  would 
not  constitute  a  contract  on  defendant's  part 
individually  was  properly  refused  as  character- 
izing such  acts  as  a  matter  of  law,  instead  of 
cbaiging  that  the  acts  would  constitute  a  con- 
tract if  accepted  by  plaintiff,  unless  plaintiff 
knew  defendant  was  acting  for  other  parties. 

iEd.  Note.— For  other  cases,  see  Trial,  Gent 
I.  Si  420-431,  436;   Dec  t>ig.  |  191.  •] 

2.  Tbial  li  244*)  —  iKBiBUonoNS  —  Pabtiou- 

LABIZinQ  EVIDBNCK. 

A  request  to  charge  that  a  certain  state- 
ment made  by  defendant  to  plaintiff  would  not 
constitute  a  contract  of  employment  on  de- 
fendant's part  individually  was  improper  as 
oommenting  on  or  parttcnlarixing  certun  evi- 
dence. 

[Ed.  Note^For  other  eases,  see  TrlaL  Cent. 
Dig.  H  B77-W;  Dee.  Dig.  i  244.*] 

3.  TBIAL  (S  260*)  — IHSTBDOTIONS  — REQTIBaT 
TO  ChABGB. 

Defendant  was  not  entitled  to  the  giving  of 
a  request  to  charge  where  the  subject  was  amply 
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covered  hj  anotber  Inatrnctlon  gireo  aa  modi- 
fied, tboaffh  eomplftfnt  wai  made  of  the  modi- 
flcatioD  which,  howerer,  conld  not  hava  misled 
the  Jury. 

[Ed.  Note.— For  other  caees,  see  Trial,  Gent 
mg.  U  651-659 ;  Dec.  I>ig.  {  260  •] 

Appeal  from  Circuit  Oourt,  Bnchanan 
Goootgr;  W.  K.  Amlcfc,  Jndse. 

Actlfm  by  James  A.,  Hatfield  asalnst  L.  A. 
Swift  Judgment  for  plalnUl^  and  defendant 
appeals.  Affirmed. 

John  B.  Dolman  and  Joseph  McDonald, 
both  of  St  Joseph,  for  appellant  Mytton  & 
Parkinson,  of  St  Joseph*  for  respondent 

ELLISON.  P.  J.  This  Is  an  action  on  an 
account  for  services  alleged  to  have  been 
rendered  to  defendant  at  his  request  The 
Judgment  In  the  trial  court  .was  for  plaintiff. 

In  view  of  our  obligation  to  stand  by  the 
verdict  of  a  Jury  when  it  Is  supported  by 
any  substantial  evidence,  we  do  not  discover 
any  good  reason  upon  which  to  base  this  ap- 
peal. Defendant  makes  a  statement  in  de- 
tail of  the  connection  which  he  had  with  the 
St,  Joseph  Stockyards  and  of  the  doings  of 
the  Blair  Horse  &  Mule  Company  and  the 
Ben  Miller  Mule  Company,  showing  the  lat- 
ter quit  business  in  debt  to  the  former,  eta, 
and  that  plaintiff  had  been  its  emidoyfi  up  to 
the  time  it  ceased  business. 

Plaintiff's  statement  sets  out  that  defend- 
ant was  a  large  stockholder  In  the  Stock- 
yards Bank  In  St  Josepli,  wUiA  "financed" 
the  above  companies. 

[1]  While  these  matters  may  have  had 
their  proper  place  In  giving  a  right  ander- 
standing  to  the  Jury,  and  enabling  It  the 
better  to  judge  between  tbe  ccmflictlng  state- 
ments of  the  parties  aa  appeared  In  their 
testimony,  the  Important  fact  controlling  us 
Is  that  there  was  abundant,  evidence  in  plaln- 
titTs  behalf  that  defendant  personally  em- 
ployed h^  and  agreed  to  pay  blm  $100  per 
DKmOi,  and  tiie  Jury  so  found.  We  must 
sustain  title  Judgment  rendered  on  the  ver- 
dict; unless  there  Is  error  In  refusing  two 
instructions  offered  by  defendant 
;  [2]  Of  these,  the  first  starts  out  with  the 
erroneous  statement  that,  altboug^  defend- 
ant "told  plaintiff  to  take  tiiarge  of  or  look 
after  what  was  known  as  the  Ben  Miller 
mules,  tiiat  statonent  of  itself  will  not  con- 
stltuto  a  contract  on  tbe  part  of  defendant 
individually."  To  bare  so  characterized  sncdi 
acts,  as  a  matter  <HE  law,  would  bave  been 
improper.  It  should  bare  stated  that  such 
acts  would  oonstltnte  a  contract  if  accepted 
by  plaintiff,  unless  plaintifl  laaew  be  was  act- 
ing for  other  parties.  Tbe  Instruction  was 
likewise  improper  in  tiie  latter  part  in  com- 
menting or  particularizing  certain  evldoice. 

[3]  Besides  this,  all  tiiat  defendant  was  en- 
title to  on  the  subject  of  whether  be  was 
acting  Cor  himself  or  fbr  others  was  em- 
bodied, in  the  instruction  whldi  the  court 


modified.  It  Is  true  that  complaint  is  mada 
of  that  modification ;  but  It  is  apparent  to 
us  that  It  was  proper  enough,  and  could  not 
have  misled  the  Jury.  Furthermore,  since 
these  Instructions  are  bottomed  on  the  con- 
cession that  defendant  did  employ  plaintiff 
the  hypotbeslB  that  he  must  have  made  the 
employment  for  himself  was  Improper  un- 
accompanied by  the  qualification  that  plain- 
tiff knew  be  was  not  actii^  for  himself. 
This  fault  would  have  Justified  the  court  In 
refusing  entirely  both  Instructions. 

The  Judgment  was  manifestly  for  tiie  rl^t 
party,  and  Is  affirmed.  All  concur. 


SHULIi  T.  GUHMINOS. 

(Kansas  GI^  Court  of  Appeals.  Missouri. 
Nov.  S,  1913.    Behearlng  Denied 
Dea  1,  1»13.) 

1.  Fabtition  (S  9*)— Voluittabt  Pabtitios— 
Intebbst  op  Husband  of  Gbantee. 

Where  land  belonged  to  a  married  woman 
and  her  brother  as  tenants  In  common,  &  par- 
tition deed  from  the  brother  to  her  and  her  bus- 
band  was  not  a  conveyance  of  any  title  to  her 
husband,  or  even  to  ber,  but  was  a  mere  set- 
ting off  of  tiie  bonndaxies  to  the  land  she  own- 
ed by  inheritance. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |i  2^-82;  DecTW  i  W 

2.  HcsBAnn  and  Wira  ({  25*>—Liasi:— Rec- 
ognition. 

Wbere  a  hueband  leased  property  of  hfa 
wife  in  which  he  had  no  interest  sod  the  lessee 
took  and  held  possession  for  nearly  four  years 
during  which  the  wife  knew  of  the  lease,  and 
that  her  husband  was  collecting  the  rent^  up 
to  the  time  of  their  divorce,  ta  ber  petition 
for  which  she  stated  that  her  husband  had  tak- 
en control  of  tbe  property  and  asked  tbat  he 
be  required  to  account  to  her,  and  where  she 
afterwards  sold  the  land  to  an  uncle  discount- 
ing the  consideration  on  account  of  the  lease 
and  amin  inherited  it  from  the  uncle,  there  was 
sudi  a  recognition  qt  tbe  lease  that  the  lessee 
became  ber  tenant 

[Ed,  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SS  148-151,  153,  154.  625; 
Dec  Dig.  I  26.*] 

3.  HusBAnn  AND  Wife  (|  138*>— Wife's  Sep- 

ABATE  PBOFEBTT— GOHBEin;  TO  USE  BT  HUS- 
BAND. 

Though  a  husband,  who  leased  Us  wife's 
property,  did  not  liave  her  consent  In  writing 
as  the  statute  requires,  there  Is  no  reason  wl^« 
after  ber  busband's  death,  or  after  divorce,  she 
may  not  ratify  the  lease. 

[Ed.  Note.— For  other  cases,  see  Hnriwnd  and 
Wife,  Cent  Dig.  H  {^4-«t7;  Dee.  Dig.  t 
138.*] 

4.  Lardlobd  and  Tenant  ({  120*)— Tenant 

AT  Wii.i<— Notice  to  Quit. 

Under  the  express  provisions  of  R.  S.  1908, 
S  7883,  a  tenant  at  wiU  is  entitled  to  30  dayr 
notice  to  qott 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  416-1^6,  432,  433;  De& 
Dig.  I  120.«1 

5.  Landlobd  and  Tenant  ({  306*)— Lkasb— 
Notice  to  Quit. 

'Where  the  petition  alleged  merely  a  right 
to  possession  In  plahntiff,  an  answer  of  general 
demal  was  merely  a  denial  of  such  right  of 
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possession,  and  ~was  aDstalned  bj  a  failure  to 
give  notice  to  quit 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
O^nant,  Gent  Dig.  {  1313 ;  Dec  Di«.  |  806.*] 
6.  Appeal  and  Ebbob  (|  8d7*)  —  Reoobd — 

Findings  or  Fact. 

Where  the  bill  of  exceptions  did  not  con- 
tain the  evidence  taken,  bat  did  contain  finding 
of  tacts,  made  by  the  coart  at  the  request  of 
tbe  parties  witlioDt  objection^  such  findings 
night  be  considered  to  determine  whether  the 
conclusions  of  law  drawn  therefrom  were  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efror,  Cent.  Dig.  H  3262-8272.  S2?4-3277, 
828»:  Dec.  Dig.!  837.*] 

Aiq^  from  Circuit  Court,  Budianan 
Coimty;  W.  K.  Amlck,  Judge. 

Action  by  Katherine  Shull  against  Claude 
B.  Cnmmlxiga.  Judgment  for  plalntUt.  and 
defendant  appeals.  Reversed. 

G.  v.  Hickman,  of  St.  Josepb,  and  H.  E. 
White,  of  St  Joseph,  for  appellant  W.  S. 
Harndon,  of  Plattsbor^  for  respondent 

ELLISON,  J.  This  Is  an  action  for  the 
possession  of  certain  farm  lands  in  Buchanan 
county  and  rents  thereof.  The  Judgment  In 
the  trial  court  was  for  tbe  plaintiff  for  the 
possession  and  for  $256.82  as  damages  and 
$33.50  monthly  value  of  rents.  The  title  to 
the  property  Is  not  questioned;  the  controrer- 
By  relates  to  defendant's  rights  as  a  tenant 
under  a  certain  lease.  At  the  Inception  of 
the  controversy,  plaintiff  was  the  wife  of  A. 
P.  Shull,  but  before  its  close  she  was  di- 
vorced from  him  in  the  year  1900.  The  laud 
formerly  belonged  to  plaintifTs  father,  and 
at  his  death  was  Inherited  by  her  and  her 
brother  John.  When  the  father*8  land  was 
partitioned,  tbe  part  now  in  controversy  was 
allotted  to  plaintiff.  Then  she,  in  January, 
1910,  sold  it  to  her  uncle  FrauciB  R.  Allen, 
and  he,  In  the  following  December,  brought 
this  action  against  defendant ;  but  before  it 
was  reached  for  trial  he  died,  leaving  plain- 
tiff  and  her  brother  John  as  his  sole  heirs, 
and  they  divided  the  lands  by  their  respective 
deeds,  John's  deed  being  made  to  her  and 
her  husband.  But  notwithstanding  such  Join- 
der of  the  husband  as  a  grantee,  tbe  land  in 
controversy  force  of  the  law  (as  we 
shall  presently  see)  again  became  plaintUTa 
Then  she  .was  substituted  for  her  deceased 
uncle  as  party  plaintiff  and  filed  an  amended 
petition,  to  which  defendant  filed  a  general 
denial  by  way  of  answer,  upon  which  plead- 
ings the  case  went  to  trial  by  the  court  with- 
out a  Jury, 

[1]  It  seems  the  plaintiff's  husband,  before 
they  were  divorced,  thought  he  had  an  in- 
terest in  the  land,  perhaps  an  estate  by  the 
entirety,  and  he  made  the  lease  to  defend- 
ant for  five  years  by  reason  of  which  the  lat- 
ter claims  be  has  yet  a  right  to  possession. 
But  this  Idea  of  the  husband's  was  111  found- 
ed. Though  the  deed  was  made  to  him  and 
plaintiff,  he  took  no  interest,  as  the  land 
deeded  waa  already        aa  tenant  in  com- 


mon with  her  brother  and  coheir,  and  the 
deed  from  him  was  not  a  conveyance  of  title 
even  to  her,  much  less  to  her  husband.  It 
was  merely  setting  off  the  boundaries  to 
land  she  owned  by  title  through  inherit- 
ance from  her  uncle.  Whitsett  v.  Wamack, 
168  Mo.  14,  59  S.  W.I 961,  81  Am.  St  Rep. 
339 ;  Starr  t.  Barts,  218  Ha  47,  OS,  117  S. 
W.  1126. 

[2,  3]  However  erroneous  the  view  was  aa 
to  the  husband's  right  to  make  the  lease,  he 
did  it,  and  defendant  took  and  held  posses- 
sion under  it  from  August,  1906,  without 
molesttftion,  near  four  years,  and  during  this 
time  plaintiff  knew  of  the  lease  and  that  her 
husband  was  collecting  the  rent  up  to  the 
time  of  the  divorce.  And  when  she  after- 
wards sold  the  land  to  her  uncle,  the  lease 
was  known  to  him  and  recognized  by  both; 
the  consideration  money  was  discounted  or 
l^sened  on  account  of  the  lease.  In  addition 
to  this,  plaintiff  stated  In  her  petition  for 
divorce  that  her  husband  bad  takefa  con- 
trol of  the  property  and  was  collecting  the 
rents  thereof,  and  she  asked  that  he  be  re- 
quired to  account  to  her. 

In  our  opinion  there  was  a  distinct  recog- 
nition of  the  lease  by  both  plaintiff  and  her 
tmcle.  The  uncle  being  charged  with  notice 
and  recognition  of  tbe  lease  when  he  bought 
the  land  from 'plaintiff  (Martin  v.  Jones,  72 
Mo.  23;  Drey  v.  Doyle,  99  Mo.  459,  12  S.  W. 
287;  Freeman  v.  Moffltt  119  Mo.  280,  26  S. 
W.  87),  she,  as  his  heir  and  substitnte  for  him 
in  carrying  on  this  action  after  his  death, 
would  be  bound  by  the  notice  to  him  and  by 
his  recognition  of  the  lease,  even  if  she  had 
no  other  notice.  Suppose  that  Francis  had 
not  died  after  beginning  this  action,  but,  in- 
stead, had  deeded  the  land  to  another  in  the 
way  plaintiff  deeded  it  to  him,  and  that  other 
had  had  himself  substituted  as  party  plain- 
tiff; could  it  be  doubted  that  such  other 
stood  in  the  shoes  of  Francis?  Plaintiff  is  in 
the  same  position  such  a  purchaser  would 
have  been ;  she  Is  chargeable  with  the  same 
notice  that  bound  her  uncle. 

Notlilng  is  gained  for  plaintiff  by  the  fact 
that  she  never  gave  her  husband  her  con- 
sent In  writing  that  he  might  lease  her  land 
and  collect  tbe  rent.  For  it  is  enough  that 
her  uncle,  through  whom  she  claims,  was 
chargeable  with  a  recognition  of  the  lease 
as  above  shown.  But  if  more  than  this  were 
required,  it  is  found  in  her  conveyance  to 
her  uncle,  which  was  after  she  became  sole. 
We  th'nfc  plaintiff  is  in  error  in  her  con- 
tention that  what  we  are  terming  a  recogni- 
tion by  plaintiff  was  a  ratification  and  to  be 
effective  must  have  heeu  in  writing  because 
original  consent  bad  to  be  in  that  form. 
Though  a  married  woman's  consent  to  her 
husband's  use  of  her  property  must  be  in 
writing  as  the  statute  requires,  yet  there  is 
no  reason  why  she  may  not  deal  with  the 
property  as  any  other  person,  after  death  or 
divorce  has  separated  her  from  him. 
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[4]  In  Tlew  of  the  foregoing,  It  must  be  ad- 
mitted that  defendant  was  not  a  trespasser 
In  his  occupancy  of  the  land.  He  was  an  oc- 
cnpant  under  a  claim  as  tenant  He  regular- 
ly paid  his  rent  Plaintiff  sought  in  her  di- 
vorce action  to  have  such  rent  diverted  to 
her  and  that  her  husband  be  enjoined  from 
collecting  more  of  it  In  all  the  circumstanc- 
es which  we  have  stated,  he  became  plalntiCTs 
tenant  And  whether  a  tenant  from  year  to 
year,  or  at  will,  is  of  no  consequence,  since, 
if  the  former,  he  was  entitled  to  60  days' 
notice  to  quit,  and.  If  the  latter,  30  days,  and 
he  has  had  neither.  Sections  78S2,  7S83,  B. 
S.  1909. 

[5]  Bnt  plaintiff  Insists  that  defendant  de- 
nied her  title,  and  therefore  is  In  the  portion 
of  a  tenant  denying  title,  which  makes  notice 
to  quit  unnecessary.  The  pleadings  do  not 
bear  this  out  The  answer  Is  merely  a  gen- 
eral denial  of  the  allegations  of  the  petition, 
and  the  latter  does  not  plead  title  In  the 
plaintiff,  but  merely  a  right  to  the  possession. 
The  denial  was  merdy  a  denial  of  such  right 
and  it  Is  sustained  a  ftiUure  to  gjLn  no- 
tice to  quit 

[(]  The  bin  of  exceptions  does  not  con- 
tain the  evidence  taken,  but  does  contain  a 
finding  of  facts  made  by  the  court  at  the 
request  of  the  parties,  and  after  being  made 
was  not  objected  to  by  either  party.  On 
these  facts  we  liave  concluded  the  conclusion 
of  law  was  erroneons.  We  will  say  that 
the  trial  court  concluded  from  the' facts  that 
defendant  was  a  tenant  at  will,  but  seenu 
to  have  overlooked  the  statute  above  dted  re- 
quiring 80  days*  notice  to  quit  In  sndb  tiar- 
acter  of  tenancy. 

The  Judgment  la  rerened.  All  ooncnr. 


HiTOUBLIi   V.   GERMAN  OOUHEBOIAL 
ACCIDENT  CO. 

(St  Lonii  Coort  of  Appeals.  MisBonri. 

Dec  2,  1913.) 

1.  INSUBANCK  (S  452*)— Accident  Inbubancb 
— OoNsravoTioN  or  Policy— Risk. 

Under  policy  against  loss  of  life  from  in- 
juries caased  exdosively  by  extern^  violent 
and  accidental  means,  resulting  in  death  with- 
in 30  days  therefrom,  received  while  riding  as  a 
passenger  In  a  place  regularly  provided  for  the 
transportation  of  paaMngers  within  a  surface 
car  or  other  pabllc  conveyance,  in  consequence 
of  accident  causing  actual  and  material  damage 
to  the  conveyance,  the  beneficiary  of  one  killed 
while  attempting  to  board  a  street  car,  but  who 
had  not  become  a  passenger,  conld  not  recover. 

[Ed.  Note.— For  other  case^  see  Insnrance, 
Cent.  Dig.  H  1164,  1173,  1174;  Dec.  Dig.  1 
452.*] 

2.  Insubancb   (I   146*)  —  Policy  —  LiBKBAi. 

CONSTBUCTION. 

Language  employed  in  ioBurance  policy  ia 
to  be  construed  bo  as  to  ^ectnate  the  insnr* 
ance,  and  not  so  as  to  defeat  It  for  the  Insur- 
ance Is  the  very  object  and  purpose  of  the  pol- 
icy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  292,  294-^;  Dec.  Dig.  |  146.*] 


3.  INSUBAHCE  {|  146«)  —  POUOT  —  OomiXOC- 
TION  AOAINST  XITSUBBB. 

Where  the  language  employed  in  a  policy 
is  in  the  least  doubtful.  It  is  to  be  more  strictly 
construed  against  the  insurer  who  selects  it 
and  incorporates  it  into  the  policy,  and  In  such 
a  way  as  to  protect  the  insnred,  and  hence, 
where  words  are  susceptible  of  the  interpreta- 
tion given  them  by  the  insnred  to  afford  indem- 
nity, they  will  be  so  construed,  although  the  in- 
surer in  fact  intended  otherwise. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  292,  294^298;  Dec.  Dig.  {  146-*] 

Appeal  from  St  Louis  Gircoft  Court ; 
Charles  Clafiln  AU^,  Judge. 

Action  by  Katherine  Mitchell  against  the 
Gennan  Commercial  Accident  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Barclay,  Fauntleroy,  Cullen  &  Orthweln, 
Igoe  &  Carroll,  and  Wm.  R.  Gilbert,  all  of  St 
Louis,  for  appellant  Jones,  Jones,  Hooker 
&  Davis,  of  St  Louis,  for  respondeat 

NORTONI,  J.  This  is  a  suit  on  a  policy 
of  accident  Insnrance.  At  the  conclusion  of 
the  evidence  the  court  gave  Judgment  tor 
defendant  as  a  conclusion  ot  law,  and  plain- 
tiff prosecutes  the  appeal. 

It  appears  that  plaintiff  Is  the  widow  of 
Charles  C.  Mitchell,  the  Insured,  and  as  such 
she  is  the  beneficiary  in  the  policy.  Charles 
C.  Mitchell,  plalntifTs  insured  husband,  came 
to  his  death  from  injuries  received  while 
attempting  to  board  a  moving  street  car  In 
the  dty  of  St  Louis,  but  before  he  had  en- 
tered the  same.  The  suit  is  for  $1,000.  the 
death  benefit  spedfled  in  the  policy,  provided 
death  occur  from  acddental  cause  while  the 
Insured  Is  riding  as  a  passenger  in  a  place 
regularly  provided  for  the  transportation  of 
passraigers  within  a  car. 

It  is  argued  for  plaintiff  that  the  $1,000 
death  benefit  vouchsafed  In  the  policy  obtains 
In  favor  of  plaintiff  if  the  death  shall  be 
caused  from  any  external  or  violent  injury 
occasioned  throu^  acddent,  and  the  questl<xi 
for  consideration  relates  alone  to  an  Inter- 
pretation of  the  policy  provision  touching  this 
subject-matter.  So  much  of  the  policy  as  is 
relevant  will  be  copied  here.  After  prelimi- 
nary recitals,  the  policy  stipulates  insurance 
as  follows: 

"A.  In  the  sum  of  $1,000  for  loss  of  life,  or 


special  features— 

Loaa  of  both  entire  eyM,  meaning  total,  per- 
manent, and  Irreofivenblt  loss  oC  the  alifiA  oC 
both  er«8  im 

LoM  of  both  entire  hands,  bj  actual  and  oom- 
plete  eorerance  at  or  above  the  vrlsta  fMB 

ZiOBs  ot  both  entire  feet,  br  actual  and  com- 
plete eererance  at  or  above  the  ankles  |Sn 

Loss  of  one  entire  hand  and  one  entire  foot,  bj 
actual  and  complete  severance  at  or  aboTe  the 
TTlat  and  ankle  |B0 

Loss  of  one  entire  hand,  by  actual  and  com- 
plete severance  at  or  above  the  wrist  CUM) 

Loss  of  one  entire  foot,  by  actnal  and  com- 
plete severance  at  or  slioTe  the  ankle  HOD 

Loss  of  one  entire  eye,  meaning  total,  perma- 
nent, and  Irrecoverable  loss  of  the  si^t  ot 
one  «n  I  n 


*For  other  eases  tse  same  tafile  and  section  NUHBBR  In  Dec  Dig.  A  An.  Dig.  Kay-No.  Series  ft  Bep'r  iDdaies 
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"Provided  such  iDjuries  are  effected  exclu- 
sively by  external,  violent,  and  accidental 
means,  which  shall,  Independently  of  all  other 
causes.  Immediately,  continuously,  and  whol- 
ly disable  the  insured,  or  be  the  sole  cause 
ot  the  death,  or  dismemberment,  or  loss  ot 
sight  of  the  insured,  within  thirty  days  from 
the  date  of  the  event  causing  such  injury, 
and  said  injuries  to  the  insured  shall  occur 
while  riding  as  a  passenger  in  a  place  regu- 
larly provided  for  the  transportation  of  pas- 
sengers, within  a  surface  or  elevated  railroad 
car,  steamboat,  or  other  public  conveyance 
provided  by  a  common  carrier  for  passenger 
service  only,  Including  a  passenger  elevator, 
and  in  consequence  of  a  collision  or  other 
accident  causing  actual  and  material  damage 
to  the  conveyance  in  which  the  insured  is 
so  riding/' 

[1-$]  By  way  of  condensatloa,  we  may 
eliminate,  for  the  moment,  the  several  speci- 
fications for  loss  of  eyes,  hands,  feet,  etc., 
and  consider  that  alone  wtilch  pertains  to 
the  loss  of  life,  for  such  is  the  case  In  judg- 
ment. In  such  circumstances  the  policy  pro- 
vides insurance:  "A.  In  the  sum  of  $1,000 
for  loss  of  life  •  •  •  provided  such  in- 
juries are  effected  exclusively  by  external, 
violent,  and  accidental  means  which  shall, 
Independently  of  all  other  causes  *  •  • 
be  the  sole  cause  of  the  death  •  •  * 
within  tlilrty  days  from  the  date  of  the 
«vent  causing  sa<^  injury,  and  said  Injuries 
to  the  Insured  shall  occur  while  riding  as 
a  passenger  in  a  place  regularly  provided  for 
the  transportation  of  passengers  within  a 
surface  or  elevated  railroad  car,  steamboat, 
or  other  public  conve^nce  provided  by  a 
common  carrier  for  passenger  service  <mly, 
including  a  passenger  elevator,  and  in  conse- 
quence of  a  collision  or  other  accident  caus- 
ing actual  and  material  damage  to  the  con- 
veyance in  which  the  insured  Is  so  riding." 
It  is  conceded  here  tliat  there  was  no  col- 
lision or  other  accident  causing  actual  and 
material  damage  to  the  street  car  plaintiff's 
husl)and  sought  to  board,  and  it  is  conced- 
ed, too,  that  he  bad  not  attained  a  place  with- 
in the  car.  for  he  met  his  death  on  the  street 
In  an  attempt  to  take  passage  on  the  convey- 
ance. The  language  of  the  policy  Is  entirely 
clear  to  the  effect  that  insurance  In  the  sum 
of  ¥1,000  for  accidental  death  Is  vouchsafed 
only  in  those  cases  where  the  Injuries  re- 
ceived which  result  in  death  occur  while 
riding  as  a  passenger  in  a  place  regularly 
provided  for  the  transportation  of  passengers 
by  a  common  carrier,  etc.  The  proviso  of 
the  policy  above  copied  goes  to  the  ^ect,  not 
only  that  the  Injuries  from  which  the  death 
results  shall  be  effected  exclusively  by  ex- 
ternal, violent,  and  accidental  means,  but 
through  the  conjunction  "and"  stipulates 
that  it  is  provided,  as  a  condition  of  the 
insurance  as  well,  the  Injuries  to  the  in- 
sured shall  occur  while  riding  as  a  passenger, 
etc.  This  is  entirely  clear. 

^niere  can  be  no  doubt  of  the  rule  ot  otm- 


stmctlon  which  obtains,  to  the  effect  that 
language  employed  in  insurance  policies  is 
to  be  construed  so  as  to  effectuate  the  Insure 
ance,  and  not  for  the  purpose  of  defeating 
it,  for,  it  la  said,  the  insurance  vouchsafed 
is  the  very  object  and  purpose  of  the  con- 
tract. It  is  true,  too,  that,  if  the  language 
employed  in  the  policy  is  in  the  least  doubt- 
ful, it  Is  to  be  more  strictly  construed  against 
the  company  who  selects  and  incorporates 
It  Into  tbe  policy,  and  in  such  a  way  as  to 
protect  the  interests  of  the  Insured,  who  has 
paid  a  consideration  for  the  indemnity.  See 
Stli  V.  Travelers'  Indemnity,  etc,  Co.,  157 
S.  W.  870,  872.  Therefore,  as  another  court 
has  expressed  It,  If  the  words  employed  In 
the  policy  are  susceptible  of  the  interpreta- 
tion given  them  by  the  insured  to  afford 
indemnity,  they  will  be  so  construed  although 
the  insurer  in  fact  Intended  otherwise.  See 
La  rorce  v.  Williams  caty  Ins.  Co.,  48  Mo. 
App.  518,  580.  Under  this  rule  of  constmc- 
tlou,  It  is  urged  the  policy  should  be  inter- 
preted here  as  one  providing  IndemnltTt 
against  every  death  resulting  from  external 
injuries  received  through  an  accidental  cause, 
for  It  is  said  that  a  suttsequent  provision  of 
the  policy  implies  as  much  in  discriminating 
between  injuries,  "fatal  or  otherwise,"  and 
therefore  suggests  the  thought  that  the  in- 
juries contemplated  In  the  portion  of  the 
policy  above  copied  which  are  covered  only 
when  riding  within  the  passenger  car  are 
those  other  than  from  which  death  ensues. 
Among  the  conditions  printed  on  the  policy,  it 
is  stipulated  that  "this  insurance  does  not 
cover  •  *  •  injuries,  fatal  or  otherwise, 
resulting  from  vertigo  or  from  exposure  to 
unnecessary  danger  *  *  *  or  while  rac- 
ing," etc.  Because  this  exemption  from  lia- 
bility for  loss  on  account  of  such  injuries, 
fatal  or  otherwise,  provided  In  ternis  In  this 
condition  of  the  policy  does  not  Include  as 
well  an  express  exemption  from  liability  for 
death  from  accident  when  not  riding  as  a 
passenger  within  the  car,  it  Is  urged  the 
prior  provisions  of  the  policy  should  be  con- 
strued as  limiting  the  insurance  on  the  con- 
dition of  being  a  passenger  within  the  car 
to  those  injuries  only  from  which  death  doea 
not  ensue.  But  we  are  unable  to  discern 
anything  in  this  portion  of  the  policy  which 
should  be  regarded  as  enlarging  the  cove- 
nant of  indemnity  In  the  provisions  above 
set  forth.  It  Is  obvious  this  condition  of  the 
policy  provides  an  exemption  in  certain  cases 
which  might  be  otherwise  Included  as  within 
the  covenant  of  Insurance;  but  It  la  equally  ob- 
vious that  the  covenant  of  Insurance  whereby 
$1,000  is  stipulated  in  event  of  death  does  not 
include  a  death  from  accident,  except  it  oc. 
cur  while  the  Insured  is  a  passenger.  Though 
it  be  that  the  language  of  insurance  contracts 
is  to  be  construed  most  favorably  to  the  in- 
sured and  against  the  insurer  with  a  view 
to  effectuating  the  insurance,  and  that  all 
doubtful  language  is  to  be  resolved  in  favor 
of  the  insured,  the  courts  are  not  authorixed 
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to  seize  upon  certain  snd  definite  covenants 
expressed  in  plain  English  with  violent 
hands,  and  distort  them  so  as  to  include  a 
risk  dearly  excluded  by  the  inBoiance  con* 
tract 

The  Judgment  ahonld  be  affirmed.  It  Is  so 

ordered. 

BEXNOLDS,  P.      and  AU^,  concur. 


BARBER  ASPBAI/F  PAYING  CO.  T. 
FIELD  et  al. 

(Kansaa  City  Court  of  Appeals.  Missouri. 
Oct.  6,  19130 

1.  MuHZoiPAL  OoBFOunoHB  (|  S68*)  —  Tax 
Biixs— Natusk  or  Action. 

An  action  to  enforce  the  lien  of  a  special 
tax  bill  iflsued  under  Kansas  City  diarter,  per- 
mittinK  snch  snita  against  owners  ol  the  land 
charge^  but  prondlxu  that  <Hily  die  title  and 
interest  of  the  defendants  shall  be  affecttiU  by 
the  proceedingH,  is  not  one  in  rem  antil  juris- 
diction of  the  subject-matter  Is  acquired. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  |  1265;  Dec.  Dig.  | 
668.*] 

2.  MmnotPAi;  Cobporationb  (|  e66")  —  Tax 
Bzixs— Action  to  Knfobck— Intkbest  Ar- 

FBCTKn. 

An  action  to  enforce  a  special  tax  bill, 
brought  under  Kansas  City  cbarter,  providing 
that  the  owners  of  any  uitereBt  In  the  land 
charged  may  be  made  defendants,  but  only  their 
right  or  interest  in  the  land  shall  be  affected, 
can  only  be  maintained  against  one  owning 
some  interest  in  the  land  when  the  action  is 
brought 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporationa,  Gent  Dig.  |  1274;  Dec  Dig.  { 
686.*] 

3-  Deeds  (|  38*>— Validitt— Desoeiption. 

A  deed  which  did  not  contain  a  sufficient 
description  of  the  land  conveyed  was  invalid 
On  its  face,  and  did  not  convey  any  title. 

[Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
Dig.  8S  65-79;  Dec  Dig.  S  88.«] 

4.  Deeds  (|  194*)— Fbesiticftion  or  Deliv- 

■BT. 

It  Is  presumed  that  a  deed  was  not  de- 
livered SO  aa  to  become  operative  until  after 
the  date  of  its  achnowledgment 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  ft  574-683,  623,  esiTDec  Dig.  |  194.*] 

5.  Deeds  (f  67*)— Deuvebt. 

A  deed  which  was  presumptively  not  deliv- 
ered BO  as  to  become  operative  until  after  the 
date  of  its  acknowledgment  did  not,  when  de- 
livered, relate  back  to  its  date  or  to  the  date 
of  a  prior  executed  void  deed  between  the  par- 
ties, at  least  not  for  the  purjiose  of  conveying 
title  as  of  those  dates  bo  as  tc»  aphold  an  ac- 
tion on  a  special  tax  bill  against  the  grantee, 
who  did  not  otherwise  have  title  at  that  time. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Gent 
Dig.  If  146-148;  Dec  DilTl  e7.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thos.  J.  Seehorn,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  Annie  Camp  Field  and  others. 
From  a  Judgment  for  defaidants,  plaintiff 
api>eals.  Affirmed, 


Scarritt,  Scarritt,  Jones  ft  Miller,  of  Kan- 
sas City,  for  appellant  Oage,  Ladd  ft  Small 
and  R.  H.  Field,  all  of  Kansaa  Glty,  for  re- 
spondents. 

JOHNSON,  J.  This  suit  was  began  la 
the  circuit  court  of  Jackson  county  May  29, 
1902,  on  a  special  tax  bill  issued  to  plain- 
tiff by  Kansas  City,  September  28,  1897,  for 
paving  Tenth  street  between  Broadway  and 
Summit  streets.  The  tax  bill  was  issued 
against  lot  1,  block  6,  Coates  addition  to- 
Kansas  City,  and  the  petition  alleged  that 
the  defendants,  Sarah  McLean,  Annie  Camp- 
Field,  and  Richard  H.  Field,  owned,  or  claim- 
ed to  own,  the  land.  Subsequently  plalntifr 
dismissed  Sarah  McLean  from  the  suit  and 
proceeded  gainst  the  remaining  defendants* 
who  are  busband  and  wife.  They  filed  sep- 
arate answers  disclaiming  any  beneficial  in- 
terest In  the  land  at  the  time  of  the  com- 
mencement of  the  suit,  and  the  answer  of 
Bfrs.  Field  Interposed  otber  defenses,  but 
In  the  view  we  take  of  tbe  case  we  do  not 
find  it  necessary  to  refer  to  them.  A  Jury 
was  waived,  and  the  court,  after  hearing  the 
evidence,  rendered  Judgment  for  defendants. 
An  appeal  was  allowed  idalntlff  to  the  Bo- 
preme  Court,  on  the  grotmd  that  title  to  real 
estate  was  involved  in  the  action,  bat  that 
court  ruled  that  no  sach  Issue  was  Involved, 
and  transferred  the  case  to  this  court 

On  May  24,  1895,  Sarah  McLean,  who,  at 
the  time,  resided  in  Callftimia  and  was  the 
owner  of  the  lot,  entered  into  a  writtw  eon- 
tract  with  George  H.  Camp  who  lived  In 
Georgia,  by  the  terms  of  which  she  sold  and 
agreed  to  convey  the  lot  by  proper  warranty 
deed  to  the  said  Camp,  who  was  the  father 
of  the  defendant  Annie  Gamp  Field.  This 
contract  was  acknowledged  by  Sarah  Mc- 
Lean, and  was  filed  tor  record  In  the  ofilee 
of  the  recorder  of  deeds  of  Jackson  coun- 
ty on  May  25,  1896.  Camp  performed  the 
conditions  of  the  contract,  and  on  June  X, 
1895,  Sarah  McLean,  at  his  request,  executed 
and  delivered  to  bis  daughter,  Annie  Camp' 
Field,  a  warranty  deed  to  the  lot  This  deed 
was  acknowledged  and  filed  for  record  on 
the  date  of  its  execution,  bat  was  InvaUd  be- 
cause of  Its  fiiilare  to  contain  a  sufficient 
description  of  the  lot  Acting  in  the  be- 
lle! that  the  deed,  conveyed  to  her  the  fee- 
simple  title,  Mrs.  Field,  on  September  18, 
1895,  executed  and  delivered  to  her  father  a 
written  instrument  in  wUch  she  declared 
that  she  held  the  title  to  the  lot  in  trost  for 
him.  This  declaration  was  not  acknowledged 
or  recorded,  but  defendants  contend  that 
plaintiff  bad  actual  knowledge  of  its  exist- 
ence. To  support  this  contention,  evidence 
was  Introduced  by  defendants  to  the  effect 
that  from  the  date  of  the  purchase  of  the 
lot  by  Mr.  Camp  to  that  of  the  commence- 
ment of  this  suit,  the  defendant  Field,  acting 
as  Camp's  agent,  leased  the  premises  to  tea- 


*For  other  cases      same  topic  and  seetlon  NUUBEB  fa  Deo.  Dig.  a  Am.  Dig.  Key-No.  Series  a  Bep'r  Indexw 


Digitized  by 


Google 


Mo.) 


BARBER  ASPHALT  PAVING  CO.  T.  FIELD 


865 


ants;  that  Camp'B  name  appeared  In  the 
leases  as  lessor,  and  that  the  taxes  assrased 
asainst  the  lot  Were  paid  by  Field  as  the 
agent  of  Gamp,  to  whom  the  tax  Teod.pt8 
were  Issued. 

The  declaration  of  trast  Indnded  other 
property  than  the  lot  tn  controversy,  and  In 
March,  1900.  was  Introduced  In  evidence  by 
defendants  In  another  salt  between  the  same 
parties  then  pending  in  a  federal  court  over 
tax  bills  issued  against  such  other  property 
for  a  different  Impzorement  from  that  In 
question,  attorn^  who  represented 

jdaintur  in  that  salt  were  the  same  as  those 
now  appearing  for  plalntift,  and  defendants 
insist  that  the  notice  they  received  of  the 
existence  of  a  declaration  of  trust  affecting 
lot  1,  block  6,  Coatea*  addition  to  Kansas 
Cilty,  constituted  actual  notice  to  [dalntlff, 
their  client  On  the  other  hand,  one  of  the 
attorneys  testified  that  their  employment  by 
plaintiff  was  special  and  not  general,  and, 
as  the  present  controversy  had  not  arisra  at 
the  time  of  the  proceedings  In  the  federal 
court,  they  took  no  note  of  a  fact  wholly  Ir- 
rtievant  to  the  issues  in  that  case  or  to  any 
other  case  In  which  they  had  been  specialty 
employed  by  plaintiff.  Under  date  of  April 
23.  1902,  a  warranty  deed  to  correct  the  er- 
lOT  in  the  former  deed  was  executed  by  Sarah 
McLean  Campbell  (nte  Sarah  McLean)  and 
her  husband  to  Mrs.  Field,  but  this  deed  was 
not  acknowledged  until  June  2,  1902,  three 
days  after  the  beginning  of  this  suit  It 
was  filed  for  record  July  2,  1902.  The  chai^ 
ter  of  Kansas  Ci^  In  force  at  the  times  of 
the  issuance  of  the  tax  bills  and  of  the  tnstl- 
tntlonof  this  suit  provided  that  "suits  on  spe- 
cial tax  bills  •  •  *  may  be  brought  in 
any  conrt  of  competent  jurisdiction.  *  •  • 
All  or  any  of  the  owners  of  the  land  Charged 
or  of  any  Interest  or  estate  therein  may  be 
made  defendants  In  any  suit,  bat  only  the 
Tl^t,  title,  interest,  and  estate  of  the  par- 
ties made  defendants  in  any  such  suit  shall 
be  affected  or  bound  thereby,  or  by  the  pro- 
ceedings therein.  *  *  *  It  shall  be  suffi- 
cient for  the  plaintiff  in  any  suit  to  plead  the 
making  and  issuing  of  the  tax  bill  sued  on, 
giving  the  date  and  contents  thereof,  If  any, 
and  to  allege  tiuit  the  par^  or  parties  made 
defendants  own  or  claim  to  own  the  land 
charged  or  some  estate  or  interest  therein," 

[1]  An  action  to  enforce  the  Uen  of  a  spe- 
cial tax  bill  issued  under  these  provisions  is 
not  in  rem  until  after  Jurisdiction  of  the  sob- 
Ject-matter  has  been  acquired  by  the  court 
in  which  the  action  is  being  prosecuted. 
Land  &  Lumber  Co.  v.  Bippus,  200  Mo.  688, 
98  S.  W.  546. 

[2]  In  order  to  confer  such  jurisdiction, 
the  action  must  have  a  defendant,  or  defeud- 
ants,  who  own  the  land  sought  to  be  charged 
or  some  Interest  or  estate  In  it,  and  the  Judg- 
ment can  affect  only  such  interest  or  es- 
tate. The  action  must  fall  unless  It  be  pros- 
ecuted against  a  defendant  owning  some  in- 
terest m  estate  In  the  land  (Ferklnson  t. 


Meredith,  ICS  Mo.  457,  69  S.  W.  1099;  Park- 
er-Washington Co.  V.  Kemper  Inv.  Co.,  143 
Mo.  App.  244,  128  S.  W.  271),  since  without 
such  defendant  the  court  could  not  acquire 
Jurisdiction  of  the  subject-matter.  "The 
chief  object  in  having  the  owner  brought  In 
would  seem  to  be  to  enable  him  to  contest 
the  validity  of  the  proceedings  as  a  chaise 
upon  his  property,  and  to  discharge  the  Uen, 
if  he  so  desires,  without  sale  thereof."  Tance 
V.  Corrigan,  78  Mo.  94.  "But  It  has  been  rul- 
ed in  similar  cases  that  the  record  owner 
would  be  the  proper  party  unless  the  true 
owner  was  known  to  the  holder  of  the  bill. 
*  *  *  It  seems  to  be  considered  that  if 
the  owner  of  the  property  falls  to  record  his 
deed,  and  a  tax  lien  holder  brings  his  action 
against  one  who  appears  to  be  the  owner  by 
the  record,  not  having  notice  of  the  title  of 
the  real  owner,  and  proceeds  to  Judgment 
and  sale,  it  will  carry  the  tittle  in  a  way  sim- 
ilar to  the  instance  of  one  purchasing  from 
the  record  owner  without  notice  of  any  other 
title."  Partter-Washlngton  Co.  v.  Kemper 
Inv.  Co.,  supra;  Jalcks  v.  Sullivan,  128  Mo. 
177,  30  S.  W.  890;  Vance  v.  Corrlgan,  supra. 

Plaintiff  claims  that,  at  the  time  of  the 
commocement  of  this  suit,  Mrs.  Eleld  ap- 
peared as  the  record  owner  of  the  fee-simple 
title  to  the  land,  and  that  plaintiff  had  no 
actual  notice  that  she  held  It  in  trust  for 
her  father.  The  weakness  of  this  position 
is  apparent.  So  far  as  the  record  discloses, 
Mrs.  Field  had  no  title  to  any  estate  or  In- 
terest In  the  landi 

[8]  The  deed  Sarah  McLean  had  executed 
and  delivered  to  her,  which  she  had  filed  for 
record,  was  void  on  Its  face  and  therefore 
ineffective  to  convey  any  title.  That  plaintiff 
so  regarded  it  was  manifested  by  JMning 
Sarah  McLean  with  the  present  defendants. 
The  record  title  on  the  date  of  the  filing  of 
this  suit  stood  in  Sarah  McLean,  subject  to 
the  contract  of  sale  between  her  and  Mr. 
Camp,  and  since  that  contract  had  been  fully 
performed  by  him,  she  held  the  legal  and  he 
the  equtta^  or  beneficial  title.  In  other 
words,  she  and  not  Mrs.  Field  was  the  trus- 
tee. 

[4-B]  The  second  deed  from  Sarah  McLean 
to  Annie  Camp  Field,  though  dated  before 
the  filing  of  this  suit  was  not  acknowledged 
and  recorded  until  after  that  date.  The  pre- 
sumption must  be  indulged  that  it  was  not 
delivered,  and  therefore  did  not  become  oper- 
ative, until  after  the  date  of  the  acknowledg- 
ment (Fontaine  v.  Bank,  57  Mo.  552),  and 
when  delivered  it  did  not  relate  back  to  Its 
date  or  to  the  date  of  the  void  deed  at 
least  not  for  the  purpose  of  imparting  vital- 
ity to  a  stillborn  suit  The  doctrine  of  re- 
lation never  has  been  carried  to  that  ex- 
tent Lumber  Co.  v.  Zeltinger,  45  Mo.  App. 
114 ;  Land  &  Lumber  Co.  v.  Bippus.  supra ; 
St  Joseph  V.  Baker,  86  Mo.  App.  310;  Dlck- 
erson  v.  Bridges,  147  Mo.  235,  48  S.  W.  825 ; 
Wilson  V.  Fisher,  172  Mo.  10.  72  8.  W.  665; 
White  V.  Davis,  GO  Mo.  838;  Williams  t.  Hus- 
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ky,  192  Uo.  loc.  dt  6S0,  90  S.  W.  425;  Par- 
melee  T.  Simpson,  Q  Wall.  81.  18  L.  Ed.  542. 

Tbese  oonsldeiatlOD^  compel  tbe  condo- 
Bton  tJiat,  since  Uis.  Field  was  not  Uie  owner 
of  any  Interest  or  estate  In  tbe  land,  die  was 
not  a  proper  party  defradant,  and  that,  since 
ber  bnsband,  the  only  remaining  defendant, 
clearly  had  no  interest  or  estate  but  was  only 
the  agent  of  Gamp  In  renting  tbe  property 
and  paying  the  taxes,  the  snlt  must  foil  for 
lack  of  a  proper  defendant. 

Tbe  judgment  Is  affirmed.   All  concur. 


CROWLEY  V.  DAGIiET. 

(Kansas  City  Court  of  Appeals.  UissourL 
Oct  6,  1J»18.  Bebearins  Denied  Dec.  1. 
191S.) 

1.  EXKOUTOBS  UID  AD]nHiaiBA.TOB8  ({  221*>-7 
CLA.IMS  AaAXHBT  ESIAIIB— GaU  BT  AnUXiT 

Child. 

Where  personal  services  ate  rendered  to  an 
aged  and  partially  helpless  |»erson  by  an  adult 
child,  the  ordinary  presumption  that  such  serv- 
ices are  to  be  paid  for,  which  would  arise  it 
performed  by  a  stranger,  does  not  obtain,  and 
the  oppodte  presumption  most  be  indulged, 
that,  though  the  child  is  not  legally  bound  to 
serve  the  parent  gratuitously,  be  does  so  with- 
out expectation  of  pecuniary  reward. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Ddg.  11  901-0(3%, 
18S8,  1861-1868.  1866,  1806,  1871-1874.  1870; 
Dec.  Dig.  I  221.*] 

2.  EXBOUTORS  AND  ADHIinSTBATOKS  ({  221^ 
— SBBVICBS  TO  AOBD  PABBNT— COUFENBA- 
TION, 

The  presumptiou  that,  where  services  are 
rendered  to  au  adult  parent  by  a  child,  they  are 
without  expectation  of  reward  may  be  rebutted 
by  proof  to  the  contrary,  provided  the  evidence 
showing  tliat  the  recipient  of  the  services  in- 
tended to  pay  and  the  servant  expected  to 
receive  compenaation  is  sufficient  to  crMte  a 
contractual  obligation  to  pay. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  K  001-802%, 
1858,  1861-1863,  1865.  1866,  1871-1874,  1876 ; 
Dec.  Dig.  S  221.*] 

8.  ExBoirroBs  and  Administbatobs  ({  221*)— 
Sbbvicbs  to  Aged  PabenI' — Coupenbation. 
Where  plaintiff  filed  a  daim  against  her 
mother's  estate  for  services  rendered  to  the 
mother  In  her  last  illness,  the  burden  was  on 
plaintiff  to  show  affirmatively  the  existence  of 
a  contractual  understanding  between  her  and 
her  mother  that  the  services  should  be  paid  for 
in  money. 

[Ed.  Note.~For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  iS  901-003%, 
18S8.  1861-1863,  1866,  1866,  1871-1874,  1876 : 
DeTDig,  J  221.*] 

4.  Executors  and  ADiaNisiBATOBa  Q  221*)-> 
Cabb  fob  Aged  Pabbht— GoHPiKBATzoir— 
Evidknob. 

Where  a  dalmant  cared  for  and  boarded 
her  mother  during  the  last  months  of  ber  life, 
during  which  she  was  an  invalid,  evidence  that 
on  various  occasions  the  mother  expressed  satis- 
faction with  claimant's  nursing,  stated  that 
she  wanted  claimant  paid  for  caring  for  her, 
and  that  ber  other  children  should  have  what 
was  left,  and  on  other  occasions  stated  to  a 
noointerested  person  that  she  wanted  claimant 
well  paid  for  what  she  had  done,  etc.,  was  in- 
sufficient to  show  that  claimant's  sacrifices  for 
plaintiff  were  not  the  result  of  filial  gratitude. 


and  was  Insuffident  to  eataUfsh  a  contract  to 
pay  therefor  enforceable  against  the  motbor'* 
eatatSw 

EEd.  Not&— For  other  cases,  see  Bxecntors 
and  Administrators,  Cent  I>yr_ll  901-903%, 
1858,  1861-1863,  1866.  1866,  ^71-1874,  187tf; 
Dec  Dig.  i  22l.*] 

Appeal  from  Circuit  Court,  Clay  County ; 
Frauds  H.  Trimble,  Judge. 

Action  by  Amanda  Crowley  against  Luther 
A.  Dagley,  as  administrator  of  the  estate  of 
EmUlne  F.  Asbury.  Judgment  for  plalntUfr 
and  d^endant  appeals.  Reversed. 

B.  T.  Stephens  and  E.  L.  Blley,  both  of 
Excelsior  Springs,  for  appellant  Martin  B. 
LawBon,  of  Liberty,  for  respondent 

JOHNSON.  J.  This  suit  originated  in  the 
probate  court  of  Clay  coont?  aa  a  demand 
filed  by  plaintlir  against  tbe  estate  of  her 
deceased  mother.  The  only  Item  before  ns 
for  consideration  Is  the  following:  "To  per^ 
sonal  services  raidered  raid  Emlline  P. 
Asbury  from  August  8,  1010,  to  Febnuzy 
20,  1912.  boarding  ber,  furnishing  rooms, 
washing  her  clothes  and  beddli^  waiting  oa 
deceased,  who  during  all  that  time  was  ddc 
and  often  helpless,  changing  her  dotbins* 
watching  her  by  day  and  by  night,  espedally 
during  tbe  last  three  months  of  said  time, 
when  the  mind  of  deceased  was  aflTected,  and 
she  needed  constant  care  and  attrition,  SO'/r 
weeks  at  «16,  $1,210.70.  •  •  •  For  said 
attmHon  the  deceased  agreed  to  pay,  and 
especially  promised  to  pay  for  the  care,  at- 
t^ttlon,  eta,  first  above  stated."  Tbe  issues 
were  tried  In  the  probate  conrt  and  after- 
wards in  the  circuit  court,  where  the  cause 
was  tak^  by  amieaL  At  the  latter  trial  tho 
Jury  returned  a  verdict  for  plaintiff  in  the 
sum  of  $1,000,  and,  after  unsncces^nlly  mov- 
ing for  a  new  trial  and  In  arrest  of  Judg- 
ment defendant,  admlnlstratw,  appealed. 

The  prlttdpal  contention  of  counsel  for  de- 
foidant  Is  that  Uie  verdict  and  Judgment  are 
unsupported  by  substantial  evldoice,  and 
that  the  court  erred  in  not  sustaining  a  ^ 
murrer  to  the  evidence.  On  the  other  hand, 
conned  for  plaintiff  argue  that  Oie  evidmce 
discloses  the  existence  of  an  Implied  agree- 
ment of  the  decedent  to  pay  for  tbe  services 
In  controversy. 

The  &cts  of  tbe  case  as  diown  by  tbe  evi- 
dence of  plaintiff  thus  may  be  stated:  Mrs. 
Asbxury,  the  mother  of  plaintiff,  was  82  years 
old  at  Uie  time  of  ber  death,  which  occurred 
In  Excdslor  Springs,  Febmazy  2^  1012.  Her 
hndiand  had  died  two  or  tliree  years  before 
the  commoicement  of  the  servlees  in  diqmte,* 
and  die  had  beat  living  alone  at  tbdr  old 
home  in  Kearney.  Plaintiff,  a  married  wo- 
man, lived  with  her  family  on  a  farm  near 
Kearney.  Some  time  before  Angnst  8,  1910. 
she  wait  to  live  with  her  mother,  who  had 
fallen  Into  111  healtb,  and  could  no  Imager  live 
alone.  One  the  date  Just  mentioned  plaintiff 
removed  with  ber  fondly  and  mother  to  Bx- 
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celsior  Springs  cblefly  for  tbe  benefit  of  the 
bealth  of  the  mother.  They  lived  in  a  rent- 
ed boose  for  a  time;  bat  two  or  three  months 
before  her  mother's  death  plalntlfTs  hnsband 
bought  a  residence  for  the  family.  During  the 
time  they  occai^ed  a  rented  boose  Mrs.  Ab- 
bary  paid  half  of  the  rent,  bat  paid  nothing 
for  her  malntenanoe  and  the  eaxiB  and  atten* 
tlon  bestowed  opon  her  1^  plalntltt.  She  was 
afflicted  with  a  disease  of  the  heart,  whl<A 
sDblected  ber  to  falnttiv  attack^  and  w  tbat 
acooont  and  because  of  her  IncreasinK  feeble* 
ness  reQnired  constant  care  and  attention. 
Plaintiff,  beradf  in  poor  health,  fUthfuUy 
dlsdiazged  the  datles  of  a  norse  and  affec- 
tionate dao^ter  dorlng  the  period  tor  which 
she  seeks  compensation.  Itae  witnesses  do 
not  agree  about  the  degree  of  the  aged  wo- 
man's imcamOtj  to  take  care  of  herself ;  bnt 
the  erideoce  as  a  whole  clearly  abowfl  that 
she  was  feeble,  cblldlaJi,  and  afflicted  with 
«eme  attain  of  some  form  of  heart  disease. 
That  her  condition  required  and  she  received 
at  Kfer  daughter's  bands  the  greatest  care  and 
attention  are  facts  iU»nt  which  there  can  be 
no  reasonable  disputa  One  day  while  mov- 
ing about  In  Qie  house  she  accidentally  fell  to 
the  floor,  and  broke  one  of  her  legs,  from  tbe 
effects  of  wblcai  she  died  the  next  day. 

A  great-gnnddai^ter  of  Mr&  Asbury, 
who  was  ft  member  of  plaintiff's  family, 
testlfled:  "Q.  Miss  Thelma,  did  your  grand- 
ma ever  say  anything  to  you  about  the  care 
that  Mrs.  Crowley  was  giving  her?  A.  Tes, 
sir.  Q.  What  did  she  say  about  it?  A. 
Well,  she  said  that  she  wanted  Aunt  Amanda 
paid  tor  taking  care  of  her;  that  she  wanted 
Mandy  and  Aunt  Ida  to  l^ve  what  she  left 
Q.  Ida  Is  her  sister  Mrs.  Miillen?  A  Yes, 
sir.  Q.  How  many  times  did  she  say  any- 
thing of  ttiat  sort  to  yoo?  A.  Ob,  she  said 
It  several  times.  Q.  What  did  she  say  about 
the  kind  of  care  M^  Crowley  was  ^ving? 
A.  She  thought  Aunt  Amanda  was  giving  her 
good  care.  Q.  When  did  she  say  these  things 
to  yooT  A.  She  talked  to  me  of  nl|^t  when 
we  would  go  to  bed  when  she  couldn't  sleep ; 
lie  Uiere,  and  talk  to  me.  Q.  Was  it  at  those 
times  when  she  said  those  (Ungs  about  pay- 
ing her  well  for  It?  A.  Yes.  sir." 

The  wife  of  Mrs.  Asbnry's  physician,  who 
waa  on  Intimate  terms  with  the  family,  tes- 
tlfled: "Q.  What  was  her  physical  condition. 
Mrs.  Clark?  A.  Well,  she  seemed  feeble,  I 
think  weak.  Q.  Who  was  waiting  on  her 
and  caring  for  ber  when  you  were  there?  A. 
Mrs.  Crowley  would  always  be  looking  after 
her  wtaeo  I  would  be  there.  Q.  Did  Mrs. 
Aabuiy  say  anything  to  yoo  about  the  care 
that  Mrs.  Growls  waa  ^ving  her?  A  She 
said  Mrs.  Crowley  was  so  good  to  her,  and 
she  wanted  taw  wdl  paid  for  what  she  had 
done.  Q.  Did  she  say  that  to  yon  more  than 
once?  A.  Yes,  yes;  when  she  vTonld  be 
talking,  it  would  be  moittoned.  Q.  What 
care  and  attention  did  yon  see  Mrs.  Crowley 
giving  her  at  different  times?   A.  I  would 


see  her  give  her  a  drink,  and  see  ber  comb 
ber  hair ;  seen  her  take  hold  of  her  when  she 
would  go  to  walk  across  the  room:*' 

This  Is  aU  the  Evidence  introduced  by 
plaintiff  bearing  on  tbe  subject  of  the  nature 
of  the  relation  between  her  and  her  mother. 
Mrs.  Asbory  had  aboot  92,000  In  mon^. 
which  during  the  period  under  oondderatlon 
waa  h^d  by  a  trustee  for  ber  benefit  The 
record  does  not  disclose  that  sbQ  owned  any 
other  property  nt  tbe  time  of  her  death.  De- 
fendant introduced  evidence  toidlng  to  show 
that  plaintiff  rendered  the  services  In  que«- 
tlon  gratuitously ;  but  it  Is  not  necessary  to 
go  into  that  erldmoB,  since  oor  conslderatton 
of  ttie  questions  arising  tbe  insistence 
of  defendant  that  plaintiff  failed  to  make  out 
a  case  to  go  to  Qa  Jory  must  be  confined  to 
evidence  most  favorable  to  idalntlff. 

[1,2]  Where  personal  services  are  render- 
ed to  an  a«ed  and  partially  helpless  person 
by  an  adolt  child,  the  ordinary  jnesomptlon 
that  sodi  services  are  to  be  paid  for.  which 
woold  arise  were  they  performedr  by  a 
stranger,  does  not  obtain,  and  the  opposite 
presumption  most  be  indnlged,  that,  although 
the  dilld  was  not  legally  bound  to  serve  tbe 
parent  gratuitously,  the  impelling  motive  was 
filial  love  or  the  dlctetes  of  humanity,  rather 
than  the  expectation  of  pecuniary  reward. 
In  this  rule  the  law  wisely  recognisra  tbe 
^Btmce  of  a  natural  and  conmion  hum&u 
Impulse;  but  this  presumption  may  be  over- 
come by  proof  that  the  parties  tbanselves  ex- 
pressly or  impliedly  agreed  before  or  during 
the  performance  of  the  services  that  th^ 
were  not  to  be  gratnltoosly  performed,  but 
were  to  be  compensated.  The  law  will  give 
effect  to  the  mutual  Intention  of  the  parties 
whether  or  not  it  be  expressed  in  a  formal 
contract,  and,  where  it  is  made  to  appear 
that  the  recipient  of  the  services  Intended  to 
pay  and  the  servant  expected  to  receive  com- 
pfflisation  for  them,  sudi  Intention  will  be 
enforced,  however  Informal  Ita  expression 
may  have  been.  The  dedstous  in  this  stete, 
however,  draw  a  vltol  distinction  between 
mere  expressions  of  gratitude  by  the  recip- 
ient and  of  a  voluntary  purpose  to  reward 
his  benefactor  at  some  future  time  and  an 
express  or  Implied  agreement  imposing  a 
contractnal  obligation  upon  him  to  pay  for 
tbe  services.  The  foundation  of  a  legal  de- 
mand must  be  an  obligation  of  the  latter 
character,  and  mere  expressions  of  gratitude 
or  of  the  voluntery  intention  to  reward  alone 
will  not  constitute  a  contractual  obligation. 
As  is  well  said  by  Ellison,  J.,  In  Brand  v.  Ray> 
156  Mo.  App.  loc.  cit  630, 137  S.  W.  624:  "The 
expression  of  an  intention  to  bestow  a  bounty 
and  the  wcpeetation  to  receive  a  bounty  will 
not  suffice;  an  expectation  to  be  made  the 
beneficiary  in  a  will  is  not  sufficient  There 
must  be  an  understanding  of  a  debtor  and 
creditor  relation,  capable  of  enforcement  in 
law.  There  must  be  brought  into  existence 
a  l^al  obligation."  See,  also.  Brock  v.  Cox, 
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38  Mo.  App.  40 ;  Woods  v.  Land,  SO  Mo.  Am>. 
176;  Lawrence  v.  Bailey.  84  Mo.  App.  107; 
Penter  v.  Roberto,  61  Mo.  App.  222. 

[3]  The  burden  la  on  the  plaintiff  to  show 
affirmatlrely  the  existence  of  a  contractual 
understanding  between  her  and  her  mother. 
Being  disqualified  as  a  witness  In  her  own 
behalf,  plaintiff  Is  not  required  to  establish 
this  t&ct  by  direct  and  positive  evidence,  but 
In  the  absence  of  such  evidence  must  produce 
proof  of  facts  and  circumstances  which,  If 
accepted  by  the  triers  of  fact,  would  over- 
throw the  presumption  that  the  services  were 
gratuitous,  and  raise  a  reasonable  inference 
that  the  parties  intended  they  should  be  re- 
garded as  the  subject  of  a  contractual  rather 
than  of  a  family  r^tlonsbfp. 

As  Is  said  by  the  Supreme  Court  of  Utah 
in  Mathlas  v.  Tlngey,  39  Utah,  B61,  118  Pac. 
781,  38  L.  R.  A.  (N.  S.)  749:  "If,  from  aU 
the  facta  and  circumstances  surrounding  the 
parties,  and  under  which  the  services  were 
commenced  and  rendered,  It  can  be  reason- 
ably Inferred  that  the  child  expected  to  re- 
ceive remuneration,  and  the  parent  Intended 
to  pay,  for  the  services,  a  promise  to  pay 
therefor  may  be  implied."  And,  farther.  It 
is  said  in  the  same  case  that:  "If  an  adult 
child  is  no  longer  a  member  of  the  parent's 
family,  but  is  supporting  himself  through  bis 
oVn  efforts,  and  the  paroit  under  such  cir- 
cumstances requests  the  child  to  return  to 
the  parent  and  perform  certain  services  for 
him,  then  the  general  presumption  that  the 
services  are  rendered  gratuitously  or  as  a 
matter  of  filial  duty  loses  Its  fall  force  and 
effect." 

But  where  the  facts  and  circumstances  ad- 
duced by  the  plaintiff  are  found  on  analysis 
to  be  just  as  consistent  with  the  Initial  pre- 
sumption of  gratuitous  service  as  with  the 
opposite  Inference,  there  can  be  no  issue  to 
send  to  the  Jury,  since  the  burden  resting 
on  plaintiff  compels  her  to  overthrow  this 
presumption  by  proof  before  she  can  be  en- 
titled to  recover. 

[4]  The  peculiar  fiicts  of  the  preset  case 
do  not  warrant  us  In  holding  that  the  sacrl- 
flcea  made  by  plaintifC  for  her  motiier's  sake 
even  tend  to  show  that  she  vna  actuated  by 
any  .other  motive  tlian  that  of  filial  love 
and  reverence  for  her  aged  parent,  who  was 
helplessly  tottering  on  the  verge  of  the  grave. 
True,  her  motiier  was  able  to  pay  for  the 
aervloes;  bpt  she  was  in  a  condition  that 
enabled  her,  If  she  chose,  to  satisfy  the 
promptings  of  affection,  and  it  would  over- 
tax credull^  to  believe  that  this  well-to-do 
fftrmer  and  his  wife  left  the  farm  they  own- 
ed, broke  up  their  own  home,  and  incurred 
the  expense  and  Inconvenieoee  thereby  en- 
tailed from  any  motive  of  enabling  the  wife 
to  earn  the  wages  of  a  nonprofessional  nurse. 
We  are  persuaded  that  the  evidence  of  the 
sacrifices  made  by  plaintiff  for  her  mother  is 
as  consistent  with  the  inference  of  gratuitous 


service  as  with  the  opposite  Inferoioe^  and 
therefore,  of  itsdf;  Is  Insnfltelent  to  raiae  a 
Jury  question. 

We  think  plaintiff's  case  is  not  greatly  alS- 
ed  by  the  testimony  of  the  great  granddani^ti- 
ter  and  the  physldan's  wife.  The  decla- 
ration of  Mra.  Asbnry  that  "she  wanted  Amtt 
Amanda  paid  for  taking  care  of  ber,  tbat 
she  wanted  Mandy  and  Ida  [another  daugh- 
ter] to  have  what  she  left,"  amounts  to  noth- 
ing more  than  an  expression  of  gratitade; 
coupled  with  a  voluntary  purpose,  never  ca^ 
rled  Into  execution,  to  make  a  testamoituy 
disposition  of  her  property  in  favor  of  those 
two  children.  It  most  be  borne  in  mind  tbat 
the  burden  of  plaintiff  requires  her  to  ^ow 
the  ttdstenoe  of  a  mutual  Intention  fliat  the 
services  were  to  be  paid  for,  and  we  fail  to 
perceive  any  good  ground  on  which  It  may 
be  said  that  a  declaration  of  the  redi^t  of 
the  services  of  her  intention  to  bestow  a 
bounty  in  her  win  tm  her  benefiuitor  can  nqt- 
pwrt  an  Infer^ce  of  the  existence  of  a  debtor 
and  creditor  relation  betweoi  the  partiea.  la 
oar  opinion  It  tends  rather  to  contradict  Quca 
to  support  such  conclusion. 

Counsel  for  plaintiff  have  not  referred  m 
to  any  case  that  goes  the  length  we  would 
have  to  go  should  we  aflBrm  the  Judgment 
In  the  Utah  case  from  which  we  have  quoted 
the  recipient  of  the  services  declared  to  wit- 
nesses her  present  Intention  to  pay.  In  lan- 
guage which  Implied  a  present  legal  obliga- 
tion. In  Bfarkey  v.  Brewster,  70  N.  T.  607. 
and  Id..  10  Hun  (N.  Y.)  16.  the  deceased  was 
shown  to  have  declared  repeatedly  that  she 
intended  to  pay  the  plaintiff,  and  the  coart 
found  that  "there  Is  nothing  in  the  evidence 
tending  to  show  that  such  compensation  was 
to  be  made  by  will."  In  Lillard  v.  Wilson, 
178  Mo.  148,  77  S.  W.  74,  the  recipient  ex- 
pressed a  present  Intention  to  pay,  and  re- 
quested his  physician  to  procure  a  notary  to 
draw  up  the  necessary  papers. 

In  all  of  the  cases  in  this  stote  relied  on 
by  plaintiff  (e.  g.,  Cole  v.  FiUgerald,  132  Mo. 
App.  17,  111  S.  W.  628;  McMorrow  v.  Dow- 
ell,  116  Mo.  App.  289,  90  S.  W.  728;  Fry  v. 
Fry,  119  Mo.  App.  478,  94  a  W.  990;  Cowell 
V.  Roberts,  79  Mo.  218)  there  was  proof  in- 
dicating the  existence  of  a  present  under- 
BtandlDg  between  the  parties  that  the  serv- 
ices were  to  be  compensated  as  distinguished 
from  mere  declarations  of  a  voluntary  par- 
pose  of  the  deceased  to  bestow  a  bounty  iqkhi 
his  benefactor. 

Our  conclusion  Is  that  plaintiff  flailed  to 
sustain  her  burden  of  prooA  and  that  the  de- 
murrer to  the  evidence  ahould  have  hem  sus> 
tained. 

The  Judgment  Is  reversed. 

ELLISON,  P.  concurs.  TRIMBLE,  J., 
not  sitting  having  presided  at  the  trial  in 
the  circuit  court. 
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WESnSN  VNION  TELEGRAPH  CO.  T. 
KEBSTBN.t 

(Court  of  CiTil  Appeals  of  Texas.  Galteston. 
KoT.  n.  1913.) 

L  TzLxaRAvm  Airo  TsLEPHOiraa  (i  66*>— Ds- 

LAT  IN  DkUTSBT  OF  MUUSU— LUBXLIT7 

— Etidshcb. 
In  an  action  asaiuit  a  td^^ph  company 
for  delay  in  tbe  delivery  of  a  message,  an- 
noQDCing  the  death  of  the  sendee's  brother,  and 
thereby  depriving  the  sendee  of  the  privilege  of 
attending  the  funeral,  evidence  held  not  to  bub- 
taia  a  finding  tliat  the  aeodee  oould  and  would 
bave  attended  the  funeral  had  the  telegram 
been  promptly  delivered. 

|£d.  Note.— For  other  cases,  see  Telegraph^ 
and  TeleiAones,  Gent.  Dig.  H  61-63 ;  Dec.  Dig. 
|66.»] 

2.  Telbgbapbb  and  Teuphorh  (i  60*)— D»- 

UVEBT  or  MESSAOn— SpBCUZ.  GonTBAOTS 

A  petition,  in  an  action  against  a  tele- 
Ctaph  company  for  delaying  the  delivery  of  a 
message,  which  alleges  that  the  company  ac- 
cepted the  measage  for  delivery  to  plaintiff  with 
knowledge  that  his  residence  was  unknown  to 
the  sender,  and  accepted  the  sender's  guaranty 
that  any  special  dehvery  charges  wbidi  might 
be  required  if  plaintiff  resided  beyond  the  free 
delivery  limits  at  the  point  of  destination  would 
be  paid,  alleges  a  special  contract  and  not- 
withstanding the  stipulation  on  the  back  of  the 
meRS^  that  the  company  does  not  andertake 
to  make  free  delivery  beyond  the  free  delivery 
limits,  but  will  without  liability  at  the  sender's 
request  as  his  ageut  and  at  ois  expense  en- 
deavor to  contract  for  him  for  such  delivery  at 
reaMoable  prices,  the  company  falling  to  en- 
deavor to  deliver  the  message  to  plaintiff  living 
a  t^hort  distance  beyond  the  free  delivery  limits 
is  liable  for  breach  of  the  special  contract 

[Ed.  Note. — For  other  cases,  see  Telegraphs, 
and  Telephones,  Cent.  Dig.  SS  54-60;  Dec. 
Dig.  {  e5.*J 

3.  TELEOBAPHS  AHD  TELEPHOina  (S  37*)— De- 

uvEBT  or  Mbssaoeb— Special  Contbacts. 
Id  the  absence  of  a  special  contract,  a  tel- 
egraph  conapany  is  not  liable  for  failure  to 
make  a  delivery  of  a  message  beyond  the  limits 
of  the  city  of  destination  or  beyond  the  free  de- 
livery limits  thereof. 

[£d.  Note.— For  other  cases,  see  Tel^aphs 
lad  Telephones,  CenL  Dig.  H  2S,  24,  29.  SO.  52 ; 
Dec  Die-  I  37.*] 

4.  TmxamAFm  and  TiuPHoinEB  (}  74*>— Di- 
UT  in  Deuvkbt  or  MssaAOBS— Aonon^ 

iNSTKUCTIONft 

An  instruction,  in  an  action  against  a  tele- 
graph company  for  delay  in  the  delivetr  of  a 
measage,  that  it  is  the  duty  of  a  telegraph  com- 
pany to  deliver  all  messages  within  its  free  de- 
lireiy  Umita  within  a  reasonable  time  after  re- 
wiving  the  same  and  to  deliver  telegrams  be- 
yond free  delivery  llmlta  when  the  required 
■pecial  delivery  fees  are  paid,  or  when  it  ac- 
cepts a  message  and  agrees  to  deliver  the  same 
ia  consideration  of  special  deliverer  fees  being 
iniaranteed,  ia  objectionable  as  requiring  a  bigb- 
cr  degree  of  care  than  the  law  imposes,  for  the 
company  ia  only  required  to  use  ordinary  care 
to  make  such  delivery,  while  tbe  instruction 
:nakes  it  the  absolute  duty  of  the  company  to 
deliver  in  a  reasonable  time. 

[Ed.  Note^For  other  cases,  see  Telegraphs 
asd^Teiepbimea^  Gent  Dig.  {  77;  Dec.  Dig.  S 


6.  Trial  (§  261*)— Ikotbvctions-Issues. 

An  instruction  which  anbmlta  an  laioe  not 
'  raised  by  the  pleadings  or  evidence  ia  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  B87-M;  Dec.  Dig.  {  251.*] 

Appeal  from  District  Court,  Austin  Coant7; 
Frank  S.  Boberts,  Judge. 

Action  by  Herman  Kersten,  Jr.,  against  tbe 
Western  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  r^anded. 

Hume  &  Hnme,  of  Houston,  for  appellant 
C.  G.  Erueger.  of  BellvlUe,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  to  recover 
damages  for  the  alleged  negligent  failure  of 
appellant  to  make  delivery  of  a  telegram  re- 
ceived by  It  for  transmissloD  and  delivery  to 
appellee  Informing  blm  of  tbe  death  of  his 
brother.  The  damages  claimed  are  for  men- 
tal angulsb  caused  by  tbe  Inability  of  appel- 
lee to  attend  bis  brother's  funeral,  which  it 
is  alleged  resulted  from  the  negligence  of  ap- 
pellant In  falling  to  make  delivery  of  tbe 
telegram.  The  telegram  was  as  follows:  "Cat 
Springs,  Texas,  Dec.  16,  1910.  To  Herman 
Kersten,  Haskell,  Texas.  Brother  Julius  was 
killed  today.  Will  be  buried  Sunday  morn- 
ing. Come.  C.  Theuman." 

The  following  are  the  material  allegations 
of  tbe  petition:  "Plaintiff  says  that  the  de- 
fendant accepted  said  message  for  transmis- 
alon  and  delivery  to  the  plaintiff,  and  did 
also  accept  and  collect  the  sum  of  2S  cents  as 
fees  or  charges  for  sending,  transmitting, 
and  delivering  said  message  to  this  plaintiff, 
and  that  by  reason  thereof  tbe  defendant  be- 
came bound  and  obligated  to  send,  transmit, 
and  deliver  said  message  to  this  plaintiff  im- 
mediately, or  at  least  wltbin  reasonable  time 
after  receiving  it  at  ita  office  in  tbe  town  of 
Haskell,  Tex.  Plaintiff  further  represents 
unto  tbe  court  that  C.  Theuman,  the  sender 
of  tbe  message,  did  not  know  how  far  from 
tbe  office  of  the  defendant  this  plaintiff  lived 
or  resided,  nor  did  he  know  that  this  plaintiff 
resided  without  the  free  delivery  limits  es- 
tablished by  tbe  defendant  for  said  town  of 
Haskell,  and  therefore  offered  and  guaran- 
teed to  pay  any  and  all  special  delivery  fees 
or  charges.  If  any  were  needed  or  required,  to 
promptly  deliver  tbe  aforesaid  message  to 
this  plnlntiff,  to  which  the  defendant's  ageut 
replied:  "That  Is  aU  right;  if  any  are  needed 
you  can  pay  later,  and  I  will  notify  you  of 
it'  Plaintiff  further  represents  unto  the 
court  that  he  and  bis  said  brother,  Julius, 
were  very  much  attached  to  each  other  by 
natural  brotherly  love,  and  that  If  the  de- 
fendant had  promptly  delivered  said  message 
and  telegram  to  him,  as  It  was  bound  and  ob- 
ligated to  do,  by  reason  of  the  contract  afore- 
said, he  would  and  could  bave  received  said 
message  in  time  to  have  reached  Cat  Springs. 
Tex.,  the  home  of  his  said  brother,  in  time 
to  bave  attended  his  funeral,  and  that  be 
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wonid  and  could  have  come  to  attend  the 
funeral  of  Us  Bald  brotber,  and  viewed  Us 
body  and  remains.  If  the  defendant  had 
promptly  d^vered  eald  message  and  tele- 
gram to  him  as  It  had  bound  and  obligated 
itself  to  do.  Plaintiff  farther  represents  onto 
the  court  that,  at  the  time  said  message  and 
telegram  was  sent  by  said  G.  Theuman,  and 
at  the  time  It  was  received  by  the  defendant 
at  its  office  in  the  town  of  Haskell.  Tex.,  this 
plaintiff  resided  near  said  town  of  Haskell, 
Tex,,  and  within  about  1%  of  a  mile  from  the 
defendant's  said  office  In  said  town,  and 
within  about  100  yards  of  the  city  limits  of 
said  town  of  Hask^  Tex." 

It  is  farther  alleged:  "That  the  defendant 
company  did  not  notify  the  sender  of  said 
message  that  any  special  delivery  fees  were 
required  or  needed  to  deliver  said  message 
promptly  to  this  plaintiff,  nor  did  it  give  to 
this  plaintiff  an  opportunity  to  pay  special 
delivery  fees,  if  any  were  really  required  to 
promptly  deliver  said  message  or  telegram  to 
this  plaintiff.  Plaintiff  farther  says  that,  if 
any  special  d^very  fees  were  really  needed 
or  required  to  promptly  deliver  said  message 
or  telegram  to  this  plaintiff,  the  failure  on  the 
part  <A  defendant  to  promptly  notify  the 
aender  or  sendee  of  the  fact  that  it  required 
qpedal  delivray  tarn  to  promptly  deliver  said 
message  or  tdegram  to  plaintiff  was  culpable 
negligence  on  the  part  of  the  d^endant,  for 
which  it  is  answerable  in  damages  to  this 
plaintiff.  The  plaintiff  says  that  the  defend- 
ant either  willfully  or  through  carelessness 
or  negligence  as  aforesaid  failed  and  refused 
to  deliver  said  message  to  this  plaintiff 
promptly  upon  receiving  it  at  Haskell,  Tex., 
as  it  should  and  ought  to  have  done,  and  that 
said  carelessness  and  negligence  as  aforesaid 
was  the  direct  and  proximate  cause  of  bis 
great  mental  pain,  dire  distress,  and  many 
disagreeable  emotions  of  the  mind  which  the 
plaintiff  has  suffered,  and  the  wounding  and 
lacerating  of  his  feelings  as  aforesaid." 

The  defendant's  answer  contains  a  g«ieral 
demurrer,  a  special  exception,  a  general  de- 
nial, and  two  special  pleas.  The  first  of 
these  pleas  is,  in  sabstance.  that  the  message 
was  writt«i  upon  a  blank  form  furnished  by 
the  defendant  upon  which  the  following  stip- 
ulation was  printed:  "Messages  will  be  deUv- 
ered  tree  within  one-half  mile  of  the  com- 
pany's oflSce  In  towns  of  6,000  population  or 
less,  and  within  one  mile  of  such  office  in 
oUier  dttes  or  towns.  Beyond  these  limits 
the  company  does  not  undertake  to  make 
delivery,  but  will,  without  llablUty,  at  the 
solder's  request,  as  his  agent  and  at  his  ex- 
pense, endeavor  to  contract  for  him  for  sncb 
ddivery  at  a  reasonable  price." 

In  the  second  plea  it  is  averred*  In  sub- 
stance: That  at  the  time  the  message  was 
sent  the  defendant  had  established  office 
hours  in  the  town  of  Haskell;  said  hours 
being  from  8  a.  m.  to  8  p.  m.  dally.  That  the 
message  was  rec^ved  at  Haskell  at  6:55  p. 
m.  on  December      1810,  and  the  agent  at 


Haskell  promptly  sought  to  find  plaintiff  and. 
dellv«  said  message,  but  was  unable  to  lo- 
cate him,  as  he  was  not  to  be  found  within 
defendant's  free  delivery  limits,  nor  within 
the  town  of  Haskell,  and  that  about  7  p.  m. 
on  said  date  defendant's  agent  at  Haskell, 
having  received  information  that  plaintiff  re- 
sided out  in  the  country  from  the  town  of 
Haskell,  sent  a  service  message  to  defend- 
ant's agent  at  Gat  Springs.  Tex.,  noUfylne 
said  agent  that  plaintiff  resided  in  the  coun- 
try from  Haskell  and  advising  him  that  a. 
special  messenger  would  be  required  to  de- 
liver said  message,  and  that  payment  of  the 
fee  for  such  messenger  must  be  provided. 
That  said  service  message  was  promptly 
transmitted,  but  that  no  reply  was  received 
thereto  on  December  16,  1010,  by  reason  of 
the  fftct  that,  though  the  message  was 
promptly  transmitted  and  due  diligence  was 
used  to  obtain  a  reply,  such  reply  could  not 
be  obtained  before  the  office  at  Haskell 
closed  under  the  office  hours  rule  before  men- 
tioned. 

The  trial  in  the  court  below  with  a  Jnrjr 
resulted  In  a  verdict  and  judgment  In  favor 
<tf  plaintiff  for  the  sum  of  ^1,200. 

[1]  Tbib  evidence  shows  that  the  brother  of 
the  plaintiff  was  killed  on  December  16^  lOlO. 
At  the  time  of  his  death  he  lived  In  the  oounixy 
about  dght  miles  from  the  town  ot  Cat  Springs 
in  Austin  oonnty.  The  message  before  set 
out  was  delivered  to  appellant's  agent  at  Cat 
Springs  for  transmission  to  appellee  about  4 
p.  UL  on  December  16,  lOlA.  At  tbe  time  the 
message  was  delivered  tor  transmission,  the 
sender.  Theuman.  paid  the  diarges  for  trans- 
mission to  Haskell  and  Informed  appellant's 
agent  that  he  did  not  know  how  far  from  Vfh 
pellant's  office  at  Haskdl  appdlee  resided, 
and  offered  to  pay  or  guarantee  any  diarges 
there  ml^t  be  for  delivery  beyond  the  free 
delivery  limits  of  appellant's  Haskell  office. 
On  this  point  he  testified  as  follows:  *^  of- 
fered to  pay  any  and  all  special  delivery  fees 
and  offered  to  deposit  the  money  with  the 
agent  there.  He  would  not  accept  it,  and  he 
says:  'Go  on,  and  if  there  are  any  fees,  that 
will  be  all  ri^t;  you  can  come  around  here 
to-borrow  or  some  other  time  and  pay  It;  It 
will  be  all  right'  They  never  did  notify  me 
that  there  were  any  special  delivery  fees  for 
the  delivery  of  this  telegram."  The  message 
was  promptly  transmitted  to  Haskell  and 
reached  appellant's  office  there  In  a  short 
time.  When  It  was  transmitted,  the  agent  at 
Gat  Springs  failed  to  notify  the  Haskell  agoit 
that  special  delivery  charges  were  guaran- 
teed. The  agent  at  Haskell,  after  ascertain- 
ing that  appellee  Uved  outside  of  the  town 
limlte  of  Haskell  and  about  two  miles  from 
appellant's  office  at  that  place,  telegraphed 
the  Oat  Springs  office  that  the  payment  of 
special  delivery  charges  was  required.  This 
telegram  did  not  reach  Gat  Springs  until  aft- 
er the  office  was  closed  on  the  evening  of  the 
16tl^  and  oonseaimtljr  was  not  zecdved 
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there.  Not  having  any  notice  that  the  deliv- 
ery charges  were  guaranteed,  the  Haskell 
agrait  made  no  farther  effort  to  bare  the  mee- 
sage  delivered  until  the  next  day,  irtien  he 
mailed  aiOKllee  a  notice  that  there  waa  a 
mcaaage  at  the  td^rapb  office  for  him.  Ap- 
pellee first  learned  on  Sunday,  December 
18th,  of  bis  brother's  death.  He  took  the 
first  train  out  of  Hwfl*^>^^,  which  left  there  at 
7  o'clock  p.  DL  im  the  18th,  and  he  reached 
Cat  brings  abont  T  p.  m.  the  oest  day.  Bis 
toother  was  burled  before  appellee  reached 
Cat  Springs.  Ai^iwllee  was  at  home  on 
eraiing  and  nl^t  of  the  16tb.  Three  trains 
left  Haskell  each  day,  one  at  7  a.  m.,  one  at 
7  pL  m.,  and  one  at  10  p;  m.  The  train  that 
left  Hask^  at  7  p.  m.  on  the  ISth  made  con- 
nectlons  which  enabled  appellee  to  reach  Cat 
Springs  in  24  honrs.  It  Is  not  shown  what  con- 
nections were  made  by  ttie  other  two  trains, 
nor  how  long  it  would  have  taken  to  make 
the  trip  If  appellee  had  taken  either  of  these 
trains.  The  evldenee  flills  to  show  when  or 
where  appellee's  brother  was  burled. 

The  first  assignment  of  error  complains  of 
the  verdict  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence,  in  that  there  Is  no 
evidence  that  appellee  could  and  would  have 
taken  the  train  from  Haskell  la  time  to  have 
reached  Cat  Springs  before  his  brother's  bur- 
ial, and  DO  evidence  tbat  he  could  have  been 
imsent  at  his  brother's  funeral  at  the  time 
and  place  It  occurred  bad  the  telegram  been 
promptly  delivered. 

We  think  this  assignment  must  be  sustain- 
ed. The  fact  tbat  appellee  made  the  trip  In 
24  bours  by  taking  the  7  p.  m.  train  on  the 
18th  is  Euffldent  to  Justify  the  conclusion 
that  he  could  have  made  the  trip  In  the  same 
length  of  time  If  he  had  taken  the  7  p.  m. 
train  on  the  16th  or  17th,  and  if  he  had  done 
so  be  would  have  reached  Cat  Springs  on  the 
evening  of  the  17th  or  18th;  but  we  think  it 
would  be  only  a  surmise  or  conjecture  to  con- 
clude from  this  evidence  that  he  could  have 
made  the  tr^  In  24  honrs  If  he  had  taken  ei- 
ther of  the  oth»  trains.  But  granting  tbat 
the  evldotce  Is  sufllcient  to  show  that  he 
could  have  reached  Cat  Springs  within  24 
hours  by  taking  any  one  of  the  dally  trains 
oat  of  Haskell,  and  that  he  might  have  got- 
ten to  Cat  Springs  as  early  as  7  p.  m.  of  the 
17th,  still,  in  the  absence  of  any  evidence  as 
to  when  and  where  the  brother  was  burled, 
we  cannot  say  that  he  could  have  reached  his 
brother  before  his  burial.  We  do  not  think 
we  are  Justlfled  In  concluding  that  the  de- 
ceased was  burled  on  Sunday,  the  18th,  from 
the  fact  that  the  tel^iam  sent  on  the  lOtb 
InCwmed  appellee  ttiat  the  borlal  would  oc- 
cur on  the  16th.  The  mere  fact  that  it  was 
Intended  on  the  16th  that  the  burial  would 
take  place  on  the  18th  does  not  show  that  the 
burial  did  occur  oo  the  last-named  date.  The 
time  and  place  of  the  burial  were  matters 
snsceptllile  of  potftin  and  exact  proof  and 
were  facta  neceraary  to  be  established  In  or- 


der to  show  that  appellee  could  have  been 
present  at  the  funeral  had  the  telegram  been 
promptly  delivered.  As  we  view  the  evidence, 
it  is  dearly  insufficient  to  establish  the  time 
and  place  of  the  burial,  and  at  most  raises 
only  a  surmise  or  conjecture  that  the  burial 
occurred  on  the  18th  of  December,  and  there 
is  not  even  an  intimation  as  to  where  It  oc- 
curred. Ooorts  are  not  authorized  to  act  up- 
on evldokce  ot  this  kind,  especially  when  it  la 
M^rent  that  the  facts  sought  to  be  so  prov- 
«n  can  be  estabUahed  by  direct  and  positive 
evidence. 

[2]  We  do  not  agree  with  appellant  In  the 
cont^tlon,  made  under  Its  second  assignment 
of  emnr,  that  fiie  piecing  and  evidence  In 
this  case  fall  to  show  a  contract  on  appel- 
lant's part  to  deliver  flw  telegram  to  anieUee 
at  his  home  outside  of  the  UmitB  of  the  town 
of  HasKelL  The  petition  before  set  out  alleg- 
es, in  snbstance,  that  the  appellant  accepted 
the  message  for  delivery  to  appellee  with  the 
knowledge  that  his  exact  place  of  residence 
was  unknown  to  the  sender  of  the  message, 
and  accepted  the  sender's  guaranty  that  any 
special  delivery  charges  which  mis^t  be  re- 
quired In  event  appellee  resided  beyond  the 
free  delivery  limits  at  Haskell  would  be  paid. 
This  is  an  all^tlon  of  a  special  contract, 
and,  giving  full  effect  to  the  stipulations 
printed  on  the  back  of  the  message  that  "be- 
yond the  free  delivery  limits  (at  Haskell)  the 
company  does  not  undertake  to  make  free  de- 
livery, but  will,  without  liability,  at  the  send- 
er's request,  as  his  agent  and  at  his  expense, 
endeavor  to  contract  for  him  for  such  deliv- 
ery at  a  reasonable  price,"  appellant  became 
bound  and  obligated  upon  the  receipt  of  the 
message  at  Haskell  "to  endeavor  to  contract 
for  its  delivery  at  a  reasonable  price."  The 
evidence  fully  sustains  the  allegations  of  the 
petition  in  regard  to  the  special  contract  for 
delivery  and  falls  to  show  that  apiiellant 
made  any  endeavor  to  contract  for  the  d^v- 
ery  of  the  telegram.  The  fact  that  appellee 
lived  a  short  distance  beyond  the  limits  of 
the  town  of  Haskell  does  not  affect  appel- 
lant's liability  under  the  contract  The  cases 
of  Klopf  V.  TeL  Co.,  100  Tex.  640, 101  S.  W. 
1072, 10  li.  B.  A.  (N.  S.)  498,  m  Am.  St 
831;  TeL  Co.  v.  Byrd,  34  Tex.  Civ.  App.  OM, 
79  S.  W.  40;  Tel.  Co.  v.  Swearlngen,  05  Tex. 
420,  67  S.  W.  767;  TeL  Co.  v.  White,  149  S. 
W.  791;  Td.  Oa  V.  Shockley,  57  Tex.  Civ. 
App.  80,  122  S.  W.  945;  and  TeL  Co.  v.  Car- 
ter, 166  S.  W.  332— dted  by  appellant  do  not 
sustain  Its  contentlcm.  No  spedal  contract 
for  delivery  was  alleged  or  proven  In  any  of 
these  cases  except  the  Carter  Case,  and  the 
only  special  contract  In  that  case  was  an 
agreement  im  the  part  of  the  sender  of  the 
message  to  pay  the  dbarges  of  a  connecting 
carrier  which  the  court  held  was  not  suffi- 
cient to  make  Ibe  td^pmph  company  liable 
for  the  ne^lgmce  of  the  connecting  carrier, 
a  tdeidume  company.  In  falUng  to  dellm 
the  messafSk 
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[1]  Of  coiine,  In  the  absoice  of  a  qpedal 
contract,  Uie  company  would  not  be  liable 
for  foilnre  to  make  deUrery  beyond  the  Um- 
ItB  of  the  town  or  city  to  which  the  meBsage 
was  sent;  nor  beyond  the  free  ddlreiy  limltB 
in  snch  town  or  dty,  and  this  is  the  extent 
of  the  holding  In  the  cases  dted. 

This  conclusion  disposes  of  the  qnestlons 
presented  by  the  third,  fourth,  fifth,  and 
sixth  assignments  of  error,  and  Mch  of  them 
Is  overruled. 

[4]  The  seventh  assignment  complains  of 
the  following  paragraph  of  the  court's  cAiarge: 
"Ton  are  charged  that  it  Is  the  duty  of  a  tel- 
egraph company  to  deliver  all  messages  vWi- 
in  Its  free  delivery  limits  within  a  reasona- 
ble time  after  It  receives  same,  and  also  to 
deliver  telegrams  beyond  Its  free  delivery 
limits  when  the  required  Bt>eclal  delivery  fees 
are  paid,  or  when  it  has  accepted  a  message 
and  agreed  to  transmit  and  deliver  same  in 
consideration  of  special  delivery  fees  being 
guaranteed  to  be  paid." 

This  charge  is  objectionable  on  the  ground 
that  it  requires  a  higher  degree  of  care  on 
the  part  of  appellant  than  the  law  imposes. 
Appellant  was  not  under  the  absolute  duty  to 
deliver  the  telegram  In  a  reasonable  time,  but 
was  only  required  to  use  ordinary  care  to 
make  such  delivery.  Telegraph  Co.  v.  Gro- 
cery Co.,  126  8.  W.  1172. 

[B]  The  paragraph  of  the  diarge  complain- 
ed of  by  the  eighth  assignment  is  also  erro- 
neous, in  that  it  submits  an  issue  not  raised 
by  the  pleading  or  the  evidence.  There  Is 
no  evidence  that  appellant's  agent  at  the 
time  he  accepted  the  message  for  transmis- 
sion was  Informed  that  appellee  lived  outside 
the  limits  of  the  town  of  Haskell,  nor  is 
there  any  allegation  of  this  kind  In  the  peti- 
tion, and  issue  of  whether  the  agent  was  so 
Informed  should  not  have  been  submitted  to 
the  Jury. 

What  we  have  said  dieses  of  all  the  ma- 
terial questions  presented  In  appellant's  brief. 
For  the  emn  indicated,  the  Judgment  of  the 
court  below  la  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


KIRBT  LtTMBER  CO.  T.  STEWART, 

(Court  of  CivU  AppeaU  of  Texas.  Galveston. 
Nov.  4,  1913.    Rehearing  Denied 
Dec  18.  19130 

1,  BOUNDABIBB  (S  40*)— CaLLS— AHBIQUITIES 

— Question  fob  Jubt. 

Where  a  latent  ambiguity  (d  a  call  for  a 
boundary  arises  because  the  proof  shows  that  a 
line  mn  in  accordance  with  the  call  will  not 
reach  the  comer  called  for,  the  manner  of  as- 
certaining the  troe  corner  is  for  the  jury, 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S>  196-204;  Dec.  Dig,  f  40.*] 

2.  BouNDABiES  (I  37*)  —  EviDEHCE  —  Snm- 

CIENOT. 

In  an  action  for  cutting  and  removing  tim- 
ber from  a  tract  of  land,  evidence  on  the  issne 


of  boondftries  \tHd  to  show  that  tiie  timber  was 
cut  and  removed  from  a  tract  of  plalotiff. 

[Ed,  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  S§  184-194;  Dec.  Dig.  {  37.*] 

3.  Evidence  (i  280*)— Dbclabatjons— Anuia- 

8IBILITY. 

The  testimoby  of  a  grantor  that  before  the 
execution  of  the  deed  to  the  grantee  he.  with 
the  grantee's  agent,  went  on  tbe-,pouna,  and 
pointed  oat  the  boundary  lines,  ir  inadmissible 
against  a  subsequent  purchaser  of  the  grantee; 
the  deed  being  duly  recorded,  and  the  aubse- 
quent  purchaser  relying  on  the  description 
therein  without  knowledge  of  the  facta. 

[EM.  Note.— For  other  cases,  see  Eridence. 
Cent  Dig.  II  835-851;  Dec.  Dig.  {  230.*] 

4,  Appeal  and  Ebrob  ({  1053*)— Habhless 
Erbob— Ebroneods  Adussion  of  Bvidbncb. 

The  error  in  admlttiog  improper  evidence 
is  not  ground  for  reversal  where  the  court  spe- 
cifically withdrew  it  from  the  jury,  and  direct- 
ed the  jury  not  to  consider  it  for  any  parpose. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  4178-4184;  Dec  Dig.  1 
1053.^] 

Error  to  District  Court,  Tyler  County ;  W. 
B,  Powell,  Judge. 

Action  by  W.  T.  Stewart  against  the  Klr- 
by  Lumber  Company  and  others.  There  was 
a  Judgment  for  plalntltr  against  the  defend- 
ant named  and  in  favor  of  codefendants, 
and  the  defendant  named  brings  error.  Af- 
firmed. 

See.  also,  141  S.  W,  295. 

Andrews,  Ball  &  Streetman,  of  Honston. 
for  plalntltr  In  error.  Joe  W.  Thomas,  of 
Woodvllle,  for  defendant  In  error. 


McMEANS,  J.  W.  T.  Stewart  brought 
this  salt  against  the  Eirby  Lnml}er  Company, 
J.  R.  Chapman,  and  D.  Mann  to  recover 
damages  in  the  sum  of  92,478.20,  for  timber 
alleged  to  have  been  cut  and  removed  from 
a  certain  24^-acre  tract  of  land  in  Tyler 
county,  and  for  the  alleged  Injury  and  da- 
stmctlon  of  other  timber  on  said  tract,  and 
for  alleged  Injury  to  the  land  Itself  through 
the  hauling  and  dra^ng  of  logs  thereover. 
The  defendants  each  pleaded  the  general  de- 
nial, and  the  KIrby  Lumber  Comiiany  in  ad- 
ditlOD  vouched  in  Its  remote  warrantors, 
S.  A.  Hawthorne  and  M.  3.  Hawthorne,  and 
Iffayed  for  recovery  over  against  them  in 
the  event  plaintiff  recovered  against  it.  Sub- 
sequently the  Klrby  Lumber  Company  dis- 
missed its  action  against  said  remote  war- 
rantors, and  thereafter  a  trial  before  a  jury 
resulted  in  a  verdict  in  favor  of  defendants 
Chapman  and  Mann,  and  against  the  Kirby 
Lumber  Company  In  favor  of  the  plaintiff, 
Stewart,  for  the  sum  of  1275,  from  which 
the  Kirby  Lumber  Company  has  appealed. 

The  24^  acres  of  land  In  question  is  a 
part  of  a  tract  of  200  acres  described  In  a 
deed  from  Wm.  Neyland  to  R.  C.  Fulgham. 
On  the  western  side  of  the  200-acre  tract 
there  are  two  lines  running  north  and  south 
and  paralleling  each  other,  and  the24^-acre 
tract  is  that  lying  between  these  two  lines. 
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The  200-ftcre  tract  was  conveyed  by  Folgbun 
to  S.  A.  Hawthorne,  and  under  Hawthorne 
both  appellee  and  appellant  claim  In  the  fol- 
lowing manner:  (a)  On  Jane  21,  1902,  Haw- 
thorne and  wife  and  the  said  Fnigham  con- 
veyed to  W.  W.  Wilson  the  timber  on  100 
acres  of  the  200-acre  tract,  describing  the 
100  acres  by  metes  and  bounds,  and  Wil- 
son's title  passed  to  the  Klrby  Lumber  Com- 
pany, (b)  On  October  31,  1906,  after  the 
aforesaid  conveyance  bad  been  duly  record- 
ed, Hawthorne  and  wife  conveyed  the  200 
acres  of  land  to  W.  B.  Fondren  and  wife, 
and  the  parUea  last  named  afterwards  con- 
veyed the  same  to  appellee,  W.  T.  Stewart. 
The  description  In  the  timber  deed  from 
Hawthorne  and  wife  and  Fulgham  to  Wil- 
son la  as  follows:  "All  of  the  timber  stand- 
ing, lying,  and  growing  upon  the  following 
described  tract  or  parcel  of  land  lying  and 
being  situated  In  T^Ier  county,  Texas,  and 
a  part  of  the  Wm.  Campbell  league  in  said 
county  and  state,  containing  100  acres  more 
or  less,  and  being  a  part  of  the  same  tract 
of  land  conveyed  to  me,  the  said  S.  A.  Haw- 
thorne, by  B.  F.  Fulgham,  on  the  31st  day 
of  December,  A.  D.  1897,  and  described  as 
follows:  Beginning  at  the  northeast  comer 
of  said  tract;  thence  west  to  the  northwest 
corner  of  said  tract;  thence  south  to  where 
the  present  farm  fence  now  stands;  thence 
in  an  easterly  course  with  said  fence  to 
Wolf  creek;  thence  down  said  creek  to  where 
the  east  line  of  said  tract  crosses  said  creek; 
thence  north  to  the  place  of  beginning — ami 
for  further  description  reference  Is  hereby 
made  to  land  records  of  Tyler  county  in 
Book  J,  page  525."  By  the  terms  of  the 
timber  deed  Wilson  and  his  heirs  were  given 
the  right  of  ingress  and  egress  to  and  from ' 
all  portions  of  said  land  and  the  adjoining 
lands  for  the  purpose  of  cutting  and  remov- 
ing the  timber. 

Appellee's  contention  is  that  the  west  line 
of  the  100-acre  tract  described  in  the  timber 
deed  was  the  Interior  one  of  the  two  lines 
running  north  and  south  on  the  west  side 
of  the  200-acre  tract,  and  not  the  exterior 
line. 

[1,2]  By  its  first  assignment  of  error 
plalntilf  In  error  complains  that  the  court 
erred  in  refusing  to  give  its  special  charge 
No.  1,  which  was  a  peremptory  instruction 
to  find  for  the  defendant  It  contends  in  its 
proposition  under  this  assignment  that  the 
charge  should  have  been  given  for  the  rea- 
son that  under  the  undisputed  testimony  the 
timber  deed  to  the  Klrby  Lumber  Company' 
included  within  its  bounds  aU  of  the  24^ 
acres  described  in  plainttfTs  petition,  from 
which  the  evidence  showed  the  defendant 
Kirby  Lumber  Company  cut  the  timber. 

The  evidence  shows  that  the  Kirby  Lum- 
ber Company,  in  cutting  the  timber  on  the 
100  acres,  at  first  took  only  tlut  east  of  the 
interior  western  line,  and  it  is  evident,  we 
tUnk,  that  Its  agraits  acting  for  It  in  the 
promisee  bdlered  that  line  to  be  the  true 


west  boundary  line  of  the  tract  Later,  on 
snrv^lng  a  tract  of  land  lying  west  of  the 
100«cre  tract,  the  exterior  or  most  western 
ncuihwest  corner  of  the  100  acres  was  dis- 
covered, and  the  evidence  indisputably  shows, 
we  thio^  that  that  comer  is  the  true  north- 
west comer  vt  the  tract  By  the  terms  of 
the  timber  deed  the  timber  was  sold  on  100 
acres  to  be  taken  out  ot  the  northern  part 
of  a  20&«cre  tract  of  land  which  had  for 
Its  bediming  point  the  northeast  comer  of 
the  tract  The  line  runs  thence  west  to  the 
northwest  comer  of  the  200-acre  tract,  and 
under  this  call  the  Klrt^  Lumber  Company 
had  the  right,  under  the  facts  of  this  case, 
to  take  the  timber  to  the  trae  northwest 
comer,  although  the  seller  and  the  agenta 
of  the  Klrby  Lumber  Oonynny  at  the  time 
of  the  purchase  believed  that  the  interior 
line  was  the  true  west  boundary  line.  The 
next  two  calls  In  the  timber  deed  Is  "thence 
south  to  where  the  present  farm  fence  now 
stands;  thence  tn  an  easterly  course  with 
the  fence  to  Wolf  creek."  The  call  for  the 
westem  line  is  not  at  all  ambiguous;  but  a 
latent  ambiguity  arose  when  attempt  was 
msde  to  reach  the  farm  fence  "as  it  now 
stands"  (1002)  by  a  line  run  south  from  the 
northwest  comet,  because  the  proof  shows 
that  a  line  so  run  wotild  not  reach  the  fence 
at  all,  but  would  pass  west  of  the  most  west- 
em  Ibie  of  the  fence  a  distance  of  some  12 
or  15  feet  This  amblcnlty  being  disclosed, 
the  matter  of  ascertaining  the  trae  south* 
western  comer  of  tiie  100  acres  became  a 
question  of  fact  for  the  ]ury.  The  general 
direction  In  whidi  Wolf  creek  runs  is  east 
and  west  and  the  fence  surrounding  the 
farm  In  1002  was  on  both  sides  of  it;  but 
on  neither  the  north  or  the  south  sides  of 
the  creek  did  the  fence  extend  fiir  enough 
west  to  meet  a  line  run  due  south  from  the 
northwest  comer,  so  that  a  Une  run  from  that 
comer  In  order  to  strike  the  fence  at  a  point 
either  north  or  south  of  the  creek  would 
have  to  be  deflected  to  the  east  It  Is  ap- 
parent from  what  we  have  said  that  the 
Klrby  Lumber  Company  contends  that  the 
west  Une  should  be  deflected  only  far  enough 
to  the  east  to  reach  the  nearest  point  of  the 
fence  from  a  line  ran  due  south  from  the 
northwest  corner,  which  would  extend  the 
west  Une  to  a  point  south  of  Wolf  creek; 
while  the  plaintiff  contends  that  the  line 
should  be  deflected  far  enough  east  to  reach 
the  tencB  on  the  north  side  of  the  creek. 
Both  recognize  the  rule  that  the  call  for  the 
fence  for  the  southwest  comer  would  con- 
trol over  the  call  for  a  line  to  run  due  south. 
The  Jury  found  under  appropriate  instruc- 
tions that  the  southwest  comer  of  the  100 
acres  was  at  a  point  on  the  fence  north  of 
the  creek,  and,  If  there  was  evidence  to  Jus- 
tify this  flndin;;.  tlielr  verdict  should  not 
be  disturbed.  From  the  testimony,  and  from 
a  map  illustrating  the  sltuatlou,  U  appears 
that  a  line  run  due  south  would  not  strike 
the  fence  at  all,  but  to  reach  the  foiee  must 
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be  deflected  sUifhtly  east  After  reatiUns 
tbe  fence  In  tbis  way.  Wolf  creek  wonld  be 
reached  by  f  oUowlng  the  fence  In  an  easter' 
ly  course.  The  defendant  contoids  that 
frov  the  point  thns  readied  Wolf  creek  Wonld 
constltnte  the  south  boundary  of  the  100 
acres.  On  the  other  hand,  plaintiff  contends 
that  It  Is  manifest  that  the  corner  on  the 
f^ce  called  for  In  the  field  notes  was  at  a 
point  north  of  the  creek,  and  that  the  west 
Une  should  be  deflected  far  enough  east  to 
reach  the  most  westerly  point  on  the  fence 
north  of  Wolf  credE.  We  think  plaintiff's 
contention  must  be  sustained.*  The  map  re- 
ferred to  shows  that  a  Une  ran  from:  the 
northwest  corner  to  the  point  on  the  fence 
south  (tf  the  creek  wonld,  on  account  of  the 
bends  of  the  creek,  cross  the  creek  three 
times  before  reaching  that  point  From 
thenoe  back  to  Wolf  creek  the  fence  runs  in 
a  northeasterly  coarse,  and  after  turning  a 
bend  in  Wolf  creek  runs  In  a  northwest- 
erly direction  to  the  creek.  This  takes  in  a 
small  triangular  piece  (tf  land  in  the  south- 
west corner,  south  of  the  creek.  Tbe  fleld 
notes  do  not  call  to  cross  the  creek,  and  the 
only  call  for  It  is  In  the  call  to  follow  the 
field  notes  after  the  southwest  corner  Is 
reached.  If  it  was  tiie.  intenthm  of  the  par- 
ties to  make  the  creek  the  west  boundary  of 
the  100  acres,  It  Is  msonable  that  the  call 
from  the  northwest  comer  would  have  been 
south  to  the  creek,  and  it  is  not  reasonable 
to  presume  In  such  case  that  they  would 
have  adopted  a  call  for  a  line  to  cross  the 
cre^,  not  once,  but  three  times.  On  the 
other  hand,  a  line  nm  from  the  northwest 
corner  to  the  point  which  plaintiff  contends 
is  the  southwest  comer  reached  the  fence 
north  of  the  creek,  and  hy  running  with  the 
txaame  in  an  easterly  course  for  the  greater 
part  of  its  length,  and  In  a  southerly  conrae 
for  ft  less  distance,  would  reach  Wolf  creek, 
and  the  creek  wonld  not  be  crossed  at  aU. 
Tlie  timber  taken,  and  for  which  recorery 
was  bad,  was  ttiat  on  the  strip  of  land  lying 
between  the  western  line  as  contended  for 
by  defendant  and  the  line  contended  for  by 
plalndfl.  We  think  that  plaintiff's  conten- 
tion as  to  the  location  of  the  line  is  more 
in  consonance  with  the  evidence,  reason,  and 
justice  of  the  case,  and  the  first  assignment 
presented  by  defendant  cannot  be  sustained. 

[3]  The  second  assignment  is  as  follows: 
"The  court  erred  to  the  prejudice  of  this 
plaintiff  in  error  In  admitting  orer  the  ob- 
jections of  ttds  plaintiff  in  error  the  testi- 
mony of  S.  A.  Hawthorne  to  the  effect  that 
at  tbe  time  he,  with  others,  stdd  the  100 
acres,  more  or  less,  to  Wilson  he  weat  open 
the  ground  with  unison's  agent,  D.  O.  Mann, 
before  tbe  deed  was  made,  and  pointed  out  to 
said  Maun  the  tlmb»  Uiat  was  being  soTd, 
and  showed  Mann  the  lines  bounding  said 
timber,  and  showed  him  a  certain  interior 
west  line,  and  showed  him  that  the  wSst 
line  of  the  100  acres,  maxe  or  less,  would 
strike  the  farm  fence  north  of  the  creek,  and 


showed  him  where  said  line  would  strike  the 
feaee,  as  will  more  fully  aroaar  from  ttds 
plaintiff  in  error's  bill  of  exceptions  herein 
No.  2." 

Under  this  assignment  we  hare  the  follow- 
ing proposition:  "The  testimony  objected  to 
was  imnmpetent  and  inadmissible  as  against 
plaintiff  in  error,  Kirby  Lumber  Company, 
because  dearly  res  inter  alias  acta;  the 
Elrby  Lumber  Company  not  being  a  party  to 
said  original  timber  deed  but  only  a  sub- 
Tendee  thereunder,  and  then  bting  no  testi- 
mony that  D.  0.  Mann,  who  was  r^resent- 
Ing  the  vendee,  Wilson,  In  said  timber  deed, 
was  in  any  sense  an  agent  or  represaitatlTe 
of  the  lOrby  Lumber  Company,  wliidi  sub- 
sequently purchased  from  Wilson." 

[4]  The  witness  Hawttiome  did  testify  as 
complained  In  the  assignment  and  we  think 
it  was  error  to  allow  the  testimony  over  the 
objections  made  to  it  Its  admission,  how- 
ever, does  not  constitute  reversible  error,  for 
the  reason  that  the  court  withdrew  the  ob- 
jectionable testimony  from  ttie  Jury  by  in- 
stractlng  them  to  disregard  It  We  quote 
that  portltm  of  the  charge:  "There  Is  no 
evidence  b^ore  you  to  show  that  the  Kirby 
Lumber  Company  knew  at  tlie  time  It  bon^t 
the  timber  on  said  100  acres,  more  or  less, 
that  the  witness  Hawthorne  and  D.  6.  Mann 
went  upon  OiB  ground,  and  HawOiorne  show- 
ed the  lines  and  comws  of  the  100  acres  of 
land,  more  or  less,  to  D.  O.  Mann,  at  the 
time  he  bought  the  timber  for  W.  W.  WiU^ 
and,  the  deed  from  Hawthorne  and  wife 
and  Pulgham  to  said  Wilson  being  duly  re- 
corded In  the  deed  records  of  Tyler  conn^, 
TeUB,  at  the  time  said  company  boui^t 
the  t^ber,  it  had  the  right  to  rely  upon  the 
description  of  tba  land  as  given  in  said  deed, 
and  cannot  be  bound  by  the  acts  and  dedara- 
tlons  of  said  Mann  and  Hawttiorne  made  by 
them  at  the  time  the  timber  on  said  100  acres 
of  land,  more  or  less,  was  bought  tat  \TOson ; 
therefore  the  testimony  of  the  witnesses  8. 
A.  Hawthorne  and  D.  O.  Mann  as  to  where 
the  lines  and  comers  of  'the  100  atfres  ^^xe 
is  withdrawn  from  you,  and  will  not  be  con- 
sidered by  you  for  any  purpose  in  passing 
upon  the  location  of  said  land." 

The  assignment  must  be  overruled,  as  are 
also  the  third,  fourth,  and  seventh,  which 
present  practically  the  same  point  but  in 
different  form.  Ndther  party  in  their  briefs, 
or  othfflrwis^  have  called  our  attention  to  Bie 
quoted  charge  which  eliminated  the  objection 
made  to  the  admission  of  the  testimony  com- 
plained of.  We  hardly  think  this  is  fidr  to  this 
court  Bee  rale  SI  a42  S.  W.  xlii). 

What  we  have  said  In  disposing  of  the 
first  assignment  of  error  suffldoitly  dlqposea 
of  the  sixth,  which,  with  its  several  proposi- 
tions thereunder.  Is  overraled. 

We  have  carefully  examined  the  e^tband 
nlntli  assignments,  and  are  of  tlie  opinion 
that  nether  points  out  reversible  dror,  and 
each,  with  the  propoatUoBs  ttweonder,  la 
ovwraled. 
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We  find  no  TBrenible  enor  fn  the  racord, 
and  tbe  Jndsment  of  fbe  ooort  htHmr  U  «f- 
flrmed. 

Affirmed* 


NATIONAL  AfiBOPLANB  Oa  T.  lCeCX>B- 
laOK. 

(Goort  of  OMl  Avpeaia  of  Texas.  San  AntMiio. 
Not.  19,  19l&    Rehearing  Denied 
Dec.  17,  1913.) 

APFKAI.  AHD  BBBOB  (I  1183*)— STATEHEIfT  OT 

Faotb— Necbbbitt. 

In  the  abeence  of  a  statement  of  fkcts,  billa 
of  exception,  and  motion  for  new  trial,  a  Jadg- 
ment  will  be  affirmed,  nnleoi  fundamental  error 
appears  on  the  face  of  the  record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gnur^^Gent  Dig.  H  4450-4«»;  Dec  Dig.  | 

Error  to  Galveston  County  Court;  George 
B.  Mann,  Jndge. 

Action  between  the  National  Aeroplane 
Companr  and  Hart.  O.  McCormlCk.  There 
was  a  Judgment  for  tbe  latter,  and  the  for- 
mer brings  error.  Affirmed. 

Utoo  ft  Minor  Stewart,  of  Galveeton,.  for 
plalntlif  In  error.  Geo.  Q.  Olough  and  Mc- 
Inran^  ft  Wilson,  all  ot  GalTeston,  for  de- 
fotdant  in  errra. 

TAUAFERRO,  1.  This  mlt  was  fiv  debt 
and  foreclosnre  of  lien  upon  personal  prop- 
erty. It  comes  to  tbis  conrt  wtthont  gtate- 
matt  of  facts,  conclusions  of  fact  bj  tbe  trial 
conrt,  or  bills  of  exceptlona,  and  no  motion 
for  new  trial  was  made  In  the  lower  conrt 

We  find  no  fundamental  errors  apparent 
npon  tbe  xeeoKd,  and  the  judgment  It  af- 
flrmed. 


LOUISIANA  RIO  GRANDE  OANAL  CXX  T. 
QUINN. 

(Court  of  CMI  Appeals  of  Tnas.  San  Antoola 

.    Nor.  26. 191S.) 
L  Mabisb  Am  Sbbtaut  Q  41*>— Bbbaoh  m 

GONTBAOT  OT  EHPLOTUEKT— DaKAGKS. 
The  measure  of  damages  for  breach  of  a 
Contract  of  employment  for  a  year  for  a  monthly 
eompeaeation.  on  the  faith  of  which  tiie  «nploy6 
ineured  expense  in  moving,  waa  the  emonnt  of 
«tich  expense  and  such  other  damages  and  loss 
sustained,  not  to  exceed  the  amount  to  which  he 
woold  have  been  entitled  had  the  ctmtract  been 
performed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
gmnt.  Cent  Dig.  H  12.  60-53 ;  Dec.  Dig.  | 

2.  Master  anu  SaaTAirr  (|  41*}— Acmon  roa 

WAoxa— Right  or  Action. 

A  servant  employed  for  a  year,  at  a  certain 
amount  per  monui,  on  his  discharge  without 
cause  has  an  immediate  right  ot  action  for  the 
damages  accming  from  the  toeach,  ttionah  only 
Oioee  damages  accrued  at  the  time  of  the  trial 
are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
grvant.  Cent  XHg.  H  12,  60-68;  Dec.  Dig.  { 


3.  Apfmal  and  Erbob  (|  1171*)  —  Atfbal  — 

AUOUITT  Awabdkd. 

Whm  the  jury  did  not  follow  emmeovs  In- 
struction as  to  the  measure  of  damages,  and  It 
did  not  appear  what  evidence  tiiey  considend  in 
arriving  at  an  exeesdve  vezdict.  such  verdict 
mnst  be  revereed. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4646-4064;  Dee.  Dig.  | 
1171.^1 

Appeal  from  Hidalgo  Comi^  Conrt;  James 
H.  Bdwaida,  Jndgfr 

Action  by  R.  B.  Qulnn  against  the  Louisi- 
ana Bio  Grande  Oanal  Gtanpanr.  Judgment 
for  plalntur,  and  defendant  anwala.  Ba- 
versed  and  ronanded. 

Soe,  also,  180  a  W.  101. 

F.  W.  Elbbe  and  L.  J.  Polk,  Jr„  both  at 

Brownsville,  for  appellant 

FLT,  a  J.  This  is  a  snlt  for  damages  in- 
stttated  by  defendant  In  error,  whl^  it  was 
alleged,  accrued  by  reason  of  the  dlsdiarge 
of  defendant  in  error  without  cause  by  plain- 
tiff in  error.  Defendant  in  error  claimed  to 
have  been  employed  by  plainttff  In  error  on 
or  about  July  1,  1911.  for  12  months  at  the 
rate  of  $100  a  month  and  boose  i&it  and 
fuel  valued  at  g26  a  m<»ith;  that  he  was  dis- 
charged without  cause  In  November,  1911. 
after  having  worked  for  6  montlis ;  that  the 
cost  of  moving  his  family  from  Lane  City, 
Tex.,  to  Hidalgo,  To.,  amounted  to  $1^  and 
liis  services  for  the  ranalning  7  montiis  were, 
by  the  contract  of  the  value  of  9875,  which 
he  daimed  as  damages.  The  salt  was  in- 
stltnted  on  January  28,  1912,  and  was  tried 
on  February  16,  1^12. 

The  court  instructed  the  jury  that  t3ie 
measure  of  damages  was  the  expense  of  re- 
moval of  defendant  In  error  and  his  family 
£rom  Lane  City  to  Hidalgo  and  his  salary 
for  any  time,  not  paid  tor,  prior  to  the  in- 
stitution of  the  salt  In  other  words,  tbe 
damages  the  Jury  vrere  authorised  to  find 
could  not  have  exceeded  $125  expense  of 
moving  and  not  more  than  $250  for  two 
months'  wagee.  The  Jury  returned  a  verdict 
tor  $875,  evidently  the  amount  of  salary  for ' 
the  remaining  seven  months  of  the  year. 

[11  The  measure  of  damages  under  the 
facts  of  tills  case.  If  defendant  in  error  was 
hired  for  one  year,  and  on  the  faith  of  that 
contract  of  hire  incurred  expenses  in  moving 
himself  and  family  to  Hidalgo,  and  was  dis- 
charged without  cause,  was  the  amount  of 
suCh  expenses  and  such  other  damages  and 
loss  sustained,  not  to  exceed  the  amount  to 
which  he  would  have  been  entitled  had  the 
contract  been  fulflUed. 

[2]  The  right  to  recover  tiie  damages  ao> 
cruing  from  the  breach  of  the  contract  arises 
at  once,  but  no  more  damages  can  be  record 
ed  than  have  accrued  at  the  time  of  the  triaL 
Meade  v.  Rutledge,  11  Tex.  44;  Hasaell  v. 
Nutt  14  ToL  200;  Railroad  v.  Shirley,  45 
Tex.  365;  Heame  v.  Garrett  49  To.  619; 
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Lltcbenstdn  r.  Brooks,  75  Tex.  196,  12  a  W. 
975. 

Appellee  conld  not  recover  for  an^  dam- 
ages except  those  which  had  accrued  up  to 
the  time  of  the  trial.  If  appellee  had  with- 
held his  suit  until  the  expiration  of  the  year 
be  might,  under  proper  conditions,  have  re- 
covered for  the  whole  amount  of  salary,  but 
it  may  be  difficult  to  ascertain  what  his 
damages  are  when  the  whole  time  has  not 
expired.  Still  It  Is  for  the  jury  to  determine 
under  proper  Instructions  and  the  evidence 
what  the  damages  amount  to.  Any  damage 
that  naturally  grew  out  of  the  discharge  of 
defendant  in  error.  If  wrongfully  done, 
should  be  taken  Into  consideration;  the  only 
limitation  upon  the  amount  of  the  damages 
that  could  be  recovered  being  the  total 
amount  of  the  salary  during  the  remainder 
of  the  year  after  the  discharge  took  place. 

[3]  We  do  not  know  what  the  jury  took 
into  consideration  in  arriving  at  a  verdict, 
but  it  is  evident  that  they  did  not  follow  the 
erroneous  charge.  Without  chart  or  compass 
they  found  a  verdict  directly  In  the  face  of 
the  charge  and  for  an  amount  so  excessive 
that  appellee  remitted  $2S0. 

The  judgment  Is  revetsed,  and  tbe  cause 
remanded. 


SAN  ANTONIO  &  A.  P.  BY.  CO.  t. 

SCHENDEL. 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Nov.  26,  1918.) 

Railboads  (S  425*)  —  Injtbies  to  Stock  — 
Xeolioencb — Pboxhcate  Cause. 

Where  a  railroad  company  cast  rocks  on 
each  Bide  of  a  private  crossing,  rendering  it  dif- 
ficult for  animsla,  that  negligence  will  not  ren- 
der it  liable  for  the  death  of  a  horse,  found  dead 
near  the  crossing,  where  there  was  nothing  to 
show  that  It  bad  been  killed  by  a  train,  or  that 
the  company's  negligence  caused  the  injury. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1527-1^:  Dec.  Dig.  {  426.*] 

Appeal  from  Lavaca  Comity  Court ;  P.  B. 
Green,  Judge. 

'  Action  by  Emil  Schendel  against  the  San 
Antonio  &  Aransas  I^iss  Railway  Company, 
b^n  in  justice  court  and  appealed  by  de- 
fendant to  the  coanty  court  From  a  second 
judgment  for  plalntUt,  defendant  appeals. 
Reversed  and  rendered. 

Patton  &  Schwartz,  of  HallettsvUle,  for 
appellant 

FLY,  C.  J.  This  Is  a  suit  for  the  value  of 
a  horse,  alleged  by  appellee  to  have  been  kill- 
ed, at  a  private  crossing  by  a  train,  through 
the  negligence  of  appellant  The  allegation 
of  negligence  was  that  "the  crossing  at  the 
time  of  the  injuries  hereinafter  complained 
of  was  Improperly,  negligently,  and  careless- 
ly constructed  and  maintained,  and  did  not 
permit  of  the  free  and  easy  passage  of  cat- 
tle, horses,  and  other  stock  from  part  of 


said  lands  to  tbe  othec  part  aereof."  Ap- 
pellant  obtained  a  judgment  In  the  justice's 
court  for  $150,  which  on  appeal  to  the  coanty 
court  was  reduced  to  ¥SP. 

It  was  shown  that  rocka  had  been  thrown 
on  each  side  of  the  crossing,  which  was  a 
private  one  in  a  pasture,  but  no  causal  con- 
nection was  shown  to  exist  between  the 
rocks  and  the  death  of  the  horse.  There  was 
no  evidence  that  tended  to  show  that  tbe 
horse  was  killed  by  a  train,  except  that  he 
was  dead  near  the  crossing.  No  wounds,  no 
blood,  no  broken  bones,  were  shown  to  have 
existed.  It  may  have  been  exceedingly 
wrong  and  Improper  for  appellant  to  place 
rocks  at  or  near  the  crossing  to  sustain  its 
embankment,  which  rocks  made  It  difficult 
for  horses  or  cattle  to  cross,  but  that  does 
not  Indicate  that  the  rocks  had  anything  to 
do  with  the  death  of  the  horse.  Negligence 
that  renders  any  one  liable  for  damages 
must  be  the  proximate  cause  of  the  injury. 

The  judgment  is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit  and  pay  all  costs  in  this  behalf  ex- 
pended. 


WILLINGHAM  v.  GBITZBNAUER. 
(Gonrt  of  Civil  Appeals  of  Texas.  Amarillou 
Dec  6.  1913.) 

L  EXCHANOE  OF  PBOFBBTT  (J  8*)— RkSCISSIOH 
— i'RAUD— EVIOXNCK. 

Evidence  In  a  suit  to  rescind  an  exchange 
of  property  held  sufficient  to  support  a  Sndiog 
that  defendant's  representations  that  the  title  to 
the  land  to  be  conveyed  Co  ^aintifE  was  unin- 
cumbered, except  for  a  |SO0  mortgage,  wers 
fraudulently  made. 

[Ed.  Note.— For  other  cases,  see  Exchange 
of  Property.  Cent  Dig.  S  10;  Dec  Dig.  |  8.*] 

2.  Exchange  or  Fbopbbtt  (|  8*)— Rxsoxssioii 

— FbAUD— RBUUCI  Oir  BEFBXSXNTATIOnB— 

EvtDENCX. 

Evidence  in  a  salt  to  rescind  an  exchange 
of  property  Aeld  sufficient  to  show  that  plaintUf 
did  not  undertake  to  determine  for  himself  that 
the  title  offered  him  was  clear,  but  relied  oa 
tbe  folse  representations  made  to  bim  by  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Exchange  ct 
Property,  Cent.  Dig.  {  10;  Dec  Dig.  S  8.*] 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning.  Judge. 

Action  by  7.  G^tzenauer  against  G.  W. 
Wllllngham  and  wife.  Judgment  against 
defendant  O.  W.  WHltngham,  and  be  ai^peals. 
Affirmed. 

Barrett  &  Jones,  of  Amarillo,  for  appel- 
lant Cooper,  Merrill  &  Lumpkin,  of  Ama- 
rUlo,  and  Zlnk  &  CUne,  of  Hobart,  OkL,  for 
ai^ne& 

HUFF,  C.  J.  This  case  was  tried  without 
the  Intervention  of  a  jury  In  the  trial  court 
The  suit  was  brought  by  appellee,  J.  E.  Geltz- 
enauer,  against  G.  W.  Wllllngham  and  his 
wife,  Ora  Wllllngham,  to  rescind  a  contract 
whereby  appellee  had  sold  and  conveyed  to 
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api>d]ant  lot  3,  block  41,  Olenwood  addition 
to  the  dty  of  AmariUo,  or  In  the  alterna- 
tive  for  damages.  The  trial  court,  without 
fllicg  conclusions  of  ftict  and  law,  rendered 
jadgment  against  the  appellant  O.  W.  Wil- 
Ungham  for  the  snm  of  $420,  In  favor  of  the 
appellee,  discharging  Mrs.  Wllllngham.  Ap- 
peal Is  prosecnted  in  this  court,  by  the  ap- 
pellant, G.  W.  WilllDgtaam,  in  which  he  com- 
plains of  the  Judgment  rendered. 

It  la  there  was  no  evidence  show- 

ing a  fraud  practiced  on  appellee  by  appel- 
lant, and  that  there  was  no  actual  fraudu- 
lent representation,  or  that  appellee  relied 
upon  file  representationB  made  by  appellant. 
The  fftcCs  of  this  case  lAow  tliat  appellant 
and  aiq^tilee  ^ectod  an  exchange  of  proper- 
ty Septonber  8,  1911.  Appellant  and  his 
wife  conveyed  by  deed  to  appellee  lot  S, 
block  24.  HUl's  addition  to  the  dty  of  Ho- 
bar^  OkL  Apptflee  and  wife  ctrnveyed  to 
appellant,  by  deed,  lot  8,  bloek  41,  Glenwood 
addition  to  llie  dty  of  Amarlllo.  The  appe- 
lant represented  to  appellee  that  be  bad  a 
good  title  to  his  lot  In  Hobart,  except  a 
mortgage  lloi  fior  the  sum  of  |!M)0,  wbldk 
appellee  was  to  assume;  and  appellee  tbat 
he  had  a  gooA  title  to  bis  lot  in  Amarlllo. 
ncept  a  vendoi's  lien  for  Qie  snm  of  fSOO, 
which  appellant  was  to  assume.  The  ap- 
pellee paid  140  cash  dlffereooe  in  the  trade. 
Each  party  dalmed  to  have  an  abstract  of 
tlUe  to  their  respectiTe  lots.  The  fttcts  sup< 
porttns  ttie  Judgment  warrant  the  finding 
that  the  abrtract  produced  by  ai^llant  show- 
ed only  a  Mea  against  fb»  lot  in  Hobart  for 
9C00.  secured  by  a  mortgage;  that  appellee 
at  the  time  of  the  trade,  told  appellant,  "If 
yon  get  abstract  np  to  date  and  show  me 
dear  title,  I  wfll  mUw  tbe  trade  wlUi  yon." 
Appellant  said.  "Mine  la  aU  right,  I  believe." 
The  apfwllee  said  be  did  not  know  anything 
about  1^  and  tbought  they  bad  better  go  to 
a  lawyer ;  that  he  did  not  "understand  than 
abstracts."  The  appellant  said  that  It  ,  was 
no  use  to  spend  money.  "Mine  is  all  rli^t, 
and  I  wUl  show  yon  It  Is  aU  right"  They 
then  took  the  abstract,  and  went  through 
and  examined  each  paga  The  abstract  then 
showed  only  a  lien  to  secure  the  $500  note. 
Tbe  last  conveyance  lo  the  abstract  shows 
to  have  been  filed  tor  record  Oie  2d  day  of 
S^tember.  Appellee  testified:  "We  saw  the 
date  it  was  made  out,  and  I  bad  in  my  mind 
eratything  was  all  rlglit''  Tbe  appellee, 
fbur  or  five  dajs  after  the  execution  of  tbe 
deedfl^  moved  Into  the  property  at  Hobart 
with  bis  fkmlly.  He  says  he  thought  he 
was  getting  a  feMlmple  title  to  tbe  lot  in 
Hobart,  except  llie  fSOO  Um  mentlimed  by 
appellant  He  met  after  hla  arrival  at  Ho- 
tart  ft  Ur.  Bredel,  and  told  him  of  his 
trade,  and  told  him  that  he  had  an  abstract 
to  Uie  property  showing  a  lien  on  tbe  lot 
fbr  ISOOl  At  that  time  Bredel  told  him  that 
was  not  all;  that  there  was  a  Judgment 
Ilea  against  the  lot  for  $774;  that  this  was 
the  first  time  he  knew  or  had  heard  of  tbe 


Judgment  lien.  This  conversation  with  Bre- 
del was  about  the  15th  day  of  September, 
1911.  This  property  was  sold  in  November 
following  under  the  Judgment  lien.  Api>el- 
lant  at  that  time  was  In  Hobart  at  the  sale, 
but  did  not  bid  on  the  property  or  buy  It 
in.  He  and  appellee  had  some  negotiations 
looking  to  a  settlement,  which  resulted  In 
no  arrangement  They  visited  an  attorn^ 
who  tn  the  course  of  the  conversation  said 
Gdtzenauer  had  been  "fllmflammed"  to 
which  WiUli^ham  replied,  "Well,  they  have 
slapped  it  on  me,  and  I  have  a  r^ght  to  slap 
it  onto  bim  or  some  one  else." 

In  a  few  days  after  appellant  obtained 
possesion  of  tbe  lot  in  Amaiillo,  he  moved 
therefrom  tbe  house  and  placed  it  in  anoOier 
portion  of  tSie  dty  of  Amarilla  He  also 
paid  ott  the  vendor's  lien  note  for  $860.  The 
facts  furtbffl:  show  that  there  was  a  Judg- 
ment against  appellant  In  the  district  court 
of  Elowa  county,  in  which  Hobart  Is  situat- 
ed, for  the  Bum  of  $774,  rendered  on  the 
2Sth  day  of  February,  1811,  In  favor  of  the 
Farmers'  ft  Merchants'  National  Bank  of 
Hobart  and  that  by  tbe  laws  of  Oklahoma 
Bodi  Jndgmut  was  a  lien  on  the  lot  wheai 
appdlant  deeded  tbe  same  to  appellee,  the 
8tb  of  September.  1911.  Tbe  facts  further 
shov  ttiat  the  abstract  which  appellant 
showed  appdlee  bad  been  brought  down  to 
tbe  601  day  of  Smtembez;  ISHl,  by  tbB  Kiowa 
County  Abstract  Company,  at  tbe  Instance  of 
<me  Hamilton,  who  at  that  time  was 
tlatlng  for  tbe  pnrdiase  of  tbe  lot  through 
Bredel,  the  Iben  ngent  of  appellant  Tbe 
agent  paid  the  charges  for  bringing  tbe  ab- 
stract down  to  tbe  fitb  of  September.  The 
abstract  had  been  orl^ally  pr^ared  by 
this  abstract  company  August  sio^  1909.  and 
consisted  of  aevea  pages,  and  tbe  certificate 
of  tile  company  at  that  date  attadied  was 
No.  4,987.  On  April  1*9,  1900,  an  additional 
certificate  was  made  thereto.  No.  6,381.  and 
on  that  date  there  were  added  to  tbe  abstract 
two  extra  pages,  and  on  September  5,  1911. 
tbe  abstract  company  continued  tbe  ab- 
stract up  to  tiiat  date  under  certificate  No. 
8,291,  and  added  thereto  three  extra  pages, 
which  contained  an  abstract  of  a  deed  from 
Fost^  to  Willingham,  filed  for  record  Sep- 
tember 2,  1911.  This  last  certificate  also 
showed  the  Judgment  lien  against  Wllllng- 
ham  for  $774.  Hamilton  refused  to  take  the 
land  because  of  this  Judgment  lien.  Be  re- 
turned the  abstract  to  Mrs.  Wllllngham, 
and  appellant  wrote  a  letter  to  Hamilton, 
offering  to  guarantee  the  title  or  make  bond 
for  title.  The  abstract  shown  to  appellee 
on  the  date  of  the  trade  was  identified  by  the 
president  of  the  abstract  company,  Hamil- 
ton, and  others,  as  tbe  one  made  by  tbe 
company  and  turned  over  to  Hra.  Willingham 
by  Hamilton,  except  as  dianged.  It  did  not. 
after  the  change,  have  the  last  certificate, 
of  date  September  6.  1011.  No.  8,291,  show- 
ing the  Jadgment  lien  on  the  8th  of  Septem- 
ber, lOU;  but  that  certificate  was  detacb- 
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ed,  and  In  its  place  the  origliial  certlflcate  of 
Atignst  80,  1909,  was  pnt  in,  or  changed  to 
the  place  occupied  by  the  certificate  of  Sep- 
tember B,  191L 

[1]  The  evidence  is  auffldent  to  establlah 
that  appellant  exhibited  the  abstract  to  ap- 
pellee in  its  mutilated  condition,  and  that  the 
abstract  did  not,  as  shown  to  appellee,  dis- 
close the  Judgment  lien.  The  lot  deeded  to 
appellee  was  afterwards  sold  under  execu- 
tion Issued  on  the  Judgment  mentioned  above, 
and  by  order  of  the  court  the  sale  was  con- 
firmed and  a  deed  directed  to  be  made  to 
one  Mr.  BArris,  who  had  purchased  it  un- 
der the  sherllTs  sale.  The  appellant  denies 
all  of  the  appellee's  statements,  and  denies 
that  he  showed  to  him  a  mutilated  abstract, 
and  testified  he  notified  appellee  of  the  ex- 
istence of  the  Ju^ment  lien.  ThGBe  gues- 
tloDS  were  all  for  the  court  below,  before 
whom  the  case  was  tried,  and  we  think  the 
evidence  sufficient  to  support  fbB  Judgment 
of  the  trial  court 

The  facts  ostablish  that  appellant  repre- 
sented that  his  title  was  good,  and  that  there 
was  nothing  against  It  except  the  sum  of 
fOOO,  secured  by  a  mortgage  Um,  when  in 
fact  an  addltlfmal  lloi  for  the  sum  of  $774 
was  shown  as  a  Judgment  lien  against  the 
property.  That  these  r^resentations  were 
frandulrat  is  evidenced  by  appelant  exhibit- 
ing a  mutilated  abstract  whidi.  if  it  had 
been  as  prepared  by  the  abstract  company, 
would  have  revealed  the  Judgmmt  lien. 
There  could  have  been  but  one  purpose  in 
so  exhibiting  the  abstract,  and  that  was  to 
deceive  appellee.  Buchanan  v.  Burnett,  102 
Tex.  492,  119  B.  W.  1141,  132  Am.  St  Bep. 
900; 

[t]  We  do  not  ttHtik.  the  facts  show  that 
aivellee  undertook  to  Investigate  for  himself 
the  title  before  be  pnrebased  tiie  lot,  but  he 
evidently  relied  upon  the  representatlonB  of 
the  appellant  and  the  facts  as  tlien  shown 
by  tlie  abstract  exhibited  to  him,  and  that 
the  representations  so  made  and  acts  in  so 
esUUtlng  the  abstract  induced  him  to  make 
the  trade,  which  he  otherwise  would  not 
have  done.  U.  S.  Oypsnm  Co.  v.  Shields,  106 
S.  W.  724.  We  tUnk  the  evidence  in  the 
case  Buffldent  to  support  the  Judgment  of 
tiw  trial  court 

We  therefore  afl3no  the  Judgment 


ffS,  LOUIS  B0T7THWEBTBBN  BT.  00.  v. 
MOOBB. 

(CoorC     Civil  Appeals  of  Tnai.  Dallas. 
Nov.  20, 1913.) 

1.  DaHAOu'  (I   16e*)--PBB80irAL  ItTJOBIW— 

Adhissioh  or  EviDinoi. 

Where  plaiatlfTB  bruises  received  frem  per- 
sonal Injuries  were  slight  and  he  was  apparent- 
ly entirely  well  at  trial,  evidence  as  to  whetiier 
a  very  ought  bmise  had  not  sometimes  caused 
a  cancerous  vronnd  resulting  in  death,  and  as  to 
whether  witness  did  not  know  of  a  school  teach- 


er who  died  from  a  pin  wcnixSi,  was  not  admii- 
sible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  478,  479,  481;  Dec  Dig.  |  168.*] 

2.  GUOOEBS  <|  821*)— -PABaEWaMW— IHJPMM 

— lirsiBUcnoHS. 

A  special  charge  that  common  carriers  are 
held  to  the  highest  degree  of  care  in  operatiott 
for  the  protection  of  passengers  was  correct  so 
£ar  as  It  went. 

[Eid.  Note.— For  other  cases,  see  Carrien. 
Cent  Dig.  IS  1247.  1326-1^0343;  Dec  Dig. 

8.  TBZAL  ({  262*)— iNSTBUCTIOira-^ITPFOn  IN 

Evidence. 

An  instruction,  in  an  action  for  injuries  by 
the  falling  of  a  coach  panel,  that  if  there  was 
nothing  about  the  panel  which  indicated  that  it 
was  defective,  and  inspection  would  not  have 
disclosed  that  it  was  likely  to  become  loose  or 
fall,  the  railroad  company  would  not  be  lialile. 
was  properly  refused,  in  the  abeence  ot  any  evi- 
dence that  an  experienced  man  ever  inspected 
the  car. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  fl  505,  606-612;  Dec.  Dig.  |  2B2.*I 

4.  Oabbiebs  (S  290*)— Pabseitoibs  —  Irspbo- 

TIOH  OT  OaB. 

A  carrier  of  passengers  must  furnish  a  rea- 
sonably safe  car  and  exercise  the  highest  degree 
of  care  to  ascertain  and  repair  d^ects  in  tiie 
car,  as  by  furnishing  an  experienced  inspector, 
etc. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Qeot  Dig.  it  U68,  1169.  1177,  U78»  1180. 
1182-1184;  Dec  Dig.  |  290.*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  R.  T.  Moore  against  the  St 
Louis  Southwestern  Railway  Company. 
From  a  Judgment  for  plaintUT,  d^eodant  ajh 
peala  Reverse^  and  remanded. 

D.  Uptta^rore,  of  Dallaa,  Cor  aro^Uut. 
Ohas.  F.  CUn^     Dallas*  for  appeUeeb 

&AINlBr,O.X  Tide  suit  was  Instltiited  by 
appdlee  asainst  appelant  to  rebova  dam- 
ages tor  pezBonal  Injuxlea  aUeged  to  have 
been  reoelTed  an  Fsbmaiy  12»  1911,  while  a 
pasBoiger  on  <me  of  appdlant^s  trains,  on  ac- 
count of  the  pantf  oomlns  loose  between  two 
windows  Is  the  ooadi  In  whldi  anwUoe  was 
ridii^  fpinwg  against  bim,  and  Injuring  Us 
head,  band,  and  foot  The  trial  resulted  in 
a  TenUct  tor  plaintlfl  txa  flTS,  from  wbidi 
appellant  In  due  time  porfected  Its  appeal  to 
tills  oovrt 

Reasons  for  Reversal. 

[1]  The  court  erred  in  permitting  the  j^ain- 
tiff's  counsel  to  ask  the  witness  Dr.  BlaA- 
bum  certain  questions  and  allowing  bis  an- 
swers thereto,  as  shown  by  Hie  following  Ull 
ot  exception:  "Be  it  r^uembered  that,  oa 
the  trial  of  thia  cause,  Dr.  Bla(^bum,  a  wit- 
ness for  defendant,  on  redirect  examinatlMi, 
was  asked  the  tollowing  question:  *Do  you 
not  know  that  a  very  slight  wound  or  bruise 
has  sometimes  caused  a  cancerous  wound, 
and  that  such  wound  sometimee  resnlte  In 
death  7*  To  which  question  the  defsndant 
then  and  there  objected  because  there  was  no 
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illation  in  the  plaintUTB  petition  to  War- 
rant the  Introduction  of  such  evidence,  and, 
second,  because  It  was  liamaterb^  and  Ir- 
relevant, wbldi  objection  was  tbe  court 
OTerraled,  and  the  witness  answered  that 
sncfa  wound  sometimes  prodnoes  serious  re- 
sults and  also  death.  And  the  same  witness, 
being  fnrtber  Interrogated  by  counsel  for 
Idaintlff,  -was  asked  If  be  Ad  not  know  of  a 
scbool  teacbn,  a  citizen  of  Dallas  county  at 
the  time,  tliat  got  a  pin  scntiau  a  tery  stU^t 
wound,  and  tbat  It  resulted  in  deatlL  To 
which  qneetion  the  same  objection  was  made 
by  the  defendant  as  to  the  first  above  recited, 
and,  file  objection  being  overruled,  ttie  wit- 
ness answered  tbat  be  knew  of  a  pin  scratch, 
which  was  a  very  slight  wound,  resnlttiw  In 
death  to  the  teacher,  whose  name  was  mm- 
tUmeO.  in  the  intem^atory.** 

'Bm  bruises  received  by  appdlee  wtfe 
slight  At  the  time  of  the  trial  he  was  en- 
tirely well,  and  no  pcndble  danger  of  cancer 
was  apparent  or  probable.  The  testimony 
contained  of  was  speculaUve  as  to  what 
might  have  happened.  The  company  was 
liable  If  at  all,  only  tar  tba  consequences 
tliat  resulted  f^tnn  the  Injury,  and  what  hap- 
pened to  some  other  person  in  time  past  was 
calculated  to  prejudice  the  minds  of  the 
JnxDrs,  and  it  was  Improper  to  have  admitted 
it.   Hallway  Oa      Powers,  lOl  Tex.  181, 

100  a  w.  401. 

[I]  Tbm  court  tustmcted  Gib  Jury  tliat  tlie 
defendant  was  at  the  time  in  question  a 
common  carrier,  and  that  common  carriers 
are  hdd  to  the  highest  degree  of  care  In  tlie 
operation  of  a  passenger  train  for  the  pro- 
tection and  saf^  of  its  passengers.  Appel- 
lant objects  to  this  diarge  and  complains  of 
the  ooorPs  refusal  to  glv«  «  special  diarge 
as  follows:  "The  degree  of  care  required  of 
a  xiallway  company  toward  Its  paasmgeis  Is 
that  high  degree  at  care  that  very  cautious 
persons  generally  are  accustomed  to  use 
In  their  iii^*  of  bnslness  under  rimnm'  clr* 
cnmatances.  fnieon^r^  If  the  Jury  bdieve 
from  the  evidence  that  there  was  nothing 
abonb  the  panel  that  feu  that  indicated  it 
was  defective,  and  that  Inspection  would  not 
disclose  that  it  was  In  any  way  loose  or  like- 
ly to  become  so,  or  to  fall,  then  the  defiend- 
aat  would  not  be  liable." 

The  charge  of  the  court  was  not  error  so 
fkr  as  it  wait;  as  the  degree  of  care  to  be 
used  in  tin  canlege  of  passengers  is  the 
Utfiflst;  but,  whoi  the  defendant  has  asked 
a  ctaarge  eonveylng  to  tbe  Jury  a  definite 
standard  for  the  conduct  of  prudent  and 
sfcillfDl  carrlMB  in  Uke  ^nations*  it  dionld 
be  given  St  said  vedal  charge  is  otherwise 
correct  Bailvray  Ga  t.  Keeling,  102  Tn. 
SSI.  120  S.  W.  8iT. 

[S]  The  ipedal  tihaige  asked  was  incin>- 
reet  in  the  latter  aauae  thereof;  wliere  it 
ttSia  the  Jury,  in'  effect  tbat  if  th«e  iras 
nothing  in  the  panrt  ttat  would  Indicate  by 
inspection  that  it  would  ftll,  etc,  to  find  for 


Qie  defoidant.  We  think  this  mis  error. 
There  jwu  no  evldoice  that  an  Inspection  of 
the  car  was  ever  made  by  an  experienced  car 
man,  whldi  we  tUnk  was  the  duty  of  aih 
pellant  to  have  made. 

[4]  A  carrier  of  passengers  is  under  obli- 
gations to  famish  a  reasonably  safe  car  in 
whieii  to  ride,  end  it  will  not  be  relieved  of 
the  consequences  of  a  panel  falling  unless 
it  has  ehown  the  highest  degree  of  can  of 
ascertaining  defects  In  its  car  and  repairing 
the  same.  Until  this  caro  Is  eOiown  on  the 
part  tit  the  carrier,  the  presumption  wHl 
arise  that  it  has  not  done  its  duty,  and  tbe 
doctrine  of  unfineseen  accident  has  no  ap- 
plication. 

The  motion  of  the  appellee  to  strike  out 
appdlanf  s  brlet  because  it  does  not  om- 
f orm  to  the  rulei^  In  that  it  does  not  direct 
the  court^B  attention  to  the  pages  at  the  traup 
script  oubodylng  its  asslgnmettts  of  wnr, 
or  the  motion  for  new  trial,  etc,  is  overruled. 

OAe  brief  Is  not  defective  to  the  extent  that 
we  feel  justified  in  not  considering  the  a»- 
slgnments;  but  we  liave  done  so,  and,  for  ttie 
error  saggested.  the  Judgment  la  nveraed, 
and  the  cause  remanded. 

Bevosed  and  remanded. 


ST.  IX>UIS  SO  UTU  WBSTEBN  BT.  00.  OF 
TEXAS  T.  BENJAMIN. 

(Court  of  Oivil  AppeSlfl  of  TexaB.  Dalbw. 
Not.  20,  1013.    Bebeartng  Denied 
Dec.  18. 1013.) 

1.  Dahaqbs  (8  105*)— Action— Evidence. 

In  an  actum  for  damages  for  the  firing  of 
plaintiff's  hooBehold  soode,  plaintiff  is  competent 
to  testify  as  to  tbe  value  of  tbe  use  of  the  goods 
to  him,  where  the  goods  bad  no  market  value 
at  tbe  place  of  loss;  each  testimony  not  being 
as  to  what  plaintiff  could  have  sola  tiiem  for, 
or  what  he  wonld  have  taken  £br  tiiem. 

PDd.  Note.— For  othor  etMM.  see  Damages, 
Omt.  Dig.  H  2G0-271;  DecTDlc.  |  im*T 

2.  RaIXAOADS  (I  481*)  —  iHPXAOHiaNT  —  B>- 
BUTTAI.. 

In  an  action  against  a  railroad  company 
tot  burning  plaintiff's  goods,  where  its  witnesses 
testified  that  the  engines  were  equipped  with  the 
best  spark  arresters,  plaintiff  Is  entitled  to  show 
that  the  engines  threw  sparks  and  started  fires. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1717-1720;  Dec.  Dig.  |  481.*] 

Appeal  from  Orayson  County  Court;  J.  Q. 
Adamson,  Judge. 

Action  by  Ben  Benjamin  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas. '  From  a  judgment  for  plaintiff  de- 
fendant aiweals.  Affirmed. 


Head,  Smitli,  ^xe^  Ifa^  &  Head  and 
Jot  Htnton,  all  of  Sherman,  for  appellant 
J.  It  McMlllln,  of  Whitewright,  and  Ghas. 
Onoabaw,  of  Sherman,  for  appellea 

BAINBT,  O.  J.  Appellee  sued  appellant  to 
recover  damages  for  the  burning  of  certain 
houseliold  goods,  Utcbok  furniture,  and  wear* 
Ing  apparel,  which  were  located  in  a  house 


•Par  o«hir  cHM  see  SSBM  topia  and  ssollon  NIWBBB  in  Dee.  Dig.  a  Am.  Dig.  Xv-No.  8«lw  *  Bep'r  ladow 
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near  appellant's  raUroad  track,  and  wUdi 
were  Ignited  by  sparks  of  fire  escaping  from 
appellant's  engines,  which  destroyed  said 
goods.  The  general  Issue  was  pleaded  by  ap- 
pellant A  trial  resulted  la  a  Judgment  tn 
favor  of  appellee  for  $425,  from  which  Oils 
appeal  Is  taken. 

1.  The  evidence  In  this  case  was  snflSdent 
to  show  liability  of  the  appellant  for  the  de- 
stniction  of  the  goods  sued  for  and  supports 
the  verdict  of  the  Jury. 

[1]  2.  Where  It  Is  shown  that  goods  de- 
stroyed had  no  market  value  at  the  place  de- 
stroyed, and  the  condition  of  the  goods  Is  ful- 
ly shown.  It  Is  not  error  to  permit  the  ap- 
pellee and  wife  to  testify  to  their  opinion  as 
to  the  value  of  the  use  of  sslA  articles  to 
them.  Ballway  Co.  v.  Nicholson,  61  Tex. 
6S1;  City  of  Dallas  v.  Allen,  40  S.  W.  324; 
Railway  Co.  r.  Dement,  115  S.  W.  635  *,  Rail- 
way Go.  V.  Green,  44  Tex.  Civ.  App.  13,  97 
S.  W.  631. 

As  raid  in  the  Nicholson  Case,  supra,  "not 
a  price  suggested  by  his  partiality  to  them, 
nor  yet  what  he  could  sell  them  for,  but  the 
actual  loss  in  money  he  would  austaln  by 
being  deprived  of  suck  arttcles,"  so  q)eclally 
adapted  to  the  use  of  himself  and  fiamlly. 

it]  8.  The  appellant's  witnesses  having  tes- 
tified that  all  of  Its  engines  were  equipped 
with  the  best  Improved  spark  arresters,  it 
was  not  error  to  allow  appellee  to  show  that 
about  that  time  said  engines  threw  sparks  and 
otused  other  flres.  Railway  Co.  v.  Dawson, 
109  S.  W.  1110;  Railway  Co.  v.  Quails.  124 
S.  W.  140;  Ballway  Co.  v.  Wooldrldge,  126  S. 
W.  603. 

The  Judgment  is  afOrmed. 


MISSOURI,  K.  ft  T.  BY.  CO.  OF  TEXAS  v. 
WESTERN  AUTOMATIC  MUSIC  CO. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Nov.  22,  1913.    Rehearing  Denied 
Dec.  13,  1913.) 

1.  TBUL  (I  228*)— INJDBY  TO  FbEIGHI^AO- 

TioNs  FOB  Damages — Instbdctions. 

The  court  instructed,  in  an  action  for  dam- 
ans to  a  piano  in  shipment,  that  if  the  piano, 
while  io  the  possession  of  the  railroad  company, 
was  injured  oy  defendant,  and  the  injury  was 
directly  and  approximately  the  result  of  the 
negligence  of  its  servants,  the  jury  should  find 
for  plaintiff  the  difference  in  the  cash  market 
value  of  the  piano  in  the  condition  in  which 
it  was  delivered  to  defendant,  if  they  found  the 
same  VB.B  in  good  condition,  and  "said  piano 
should  have  arrived  in  at  Dallas,  Ihe'  oiffer- 
eoce  in"  the  cash  market  value  of  said  piano  in 
the  condition  in  which  it  did  arrive  at  Dallas. 
Held,  that  the  instruction  was  not  erroneous  or 
misleading  because  of  the  quoted  part;  that 
being  merely  senseless  and  surplusage. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  IS  609-612,  626;  DecTDlg.  |  228.^] 

2.  Cahbixbs  (S  132*)— Injubt  to  Freight^ 
Pbesuhptioh  or  Condition— Rebuttal. 

There  Is  no  presumption  that  property 
when  delivered  to  a  urrier  for  shipment  was 
in  the  same  condition  as  when  delivered  to  the 
consignee,  where  there  was  evidence  that  it  was 


In  good  condition  when  dsUwed  to  the  railroad 
company  and  was  damaged  when  dellveied  to 

the  consignee. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  II  678-582,  605;  Dec.  Dig.  |  132.*] 

8.  GaBBIBBS  (|  134*)— FRBIGHt^ACTION  VOB 

Damages — Sufficiency  of  Evidence. 

Evidence,  in  an  action  for  damage  to  a 
piano  while  being  shipped  on  defendant's  rail- 
road, held  to  sustain  a  finding  of  ownership 
of  the  piano  in  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  588-592,  607;  Dec.  Dig.  |  134.*1 

Appeal  fom  Dallas  County  Court;  W.  F. 
Whltehurst,  Judge. 

Action  by  the  Western  Automatic  Music 
Company  against  the  Missouri,  KsnswR  ft 
Texas  Railway  Company  of  Texas.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Alex.  S.  Coke  and  Lawther  &  Pope,  all  of 
Dallas,  for  appellant  Wilson  ft  Williamson, 
of  Dallas,  for  appellee. 

RASBURT,  J.  AppeUee  sued  appellant 
for  1500  for  damages  alleged  to  have  been 
InSlcted  upon  an  antomatic  musical  Instru- 
ment known  as  a  violin  pianola  while  being 
transported  by  appellant  from  San  Antonio 
to  Dallas  In  this  state,  and  upon  trial  before 
Jury  recovered  verdict  followed  by  judgment 
for  (225,  from  which  this  appeal  is  taken. 
The  verdict  and  judgment  are  sustained  by 
the  evidence,  and  for  that  reason  we  shall 
not  set  out  any  portion  of  the  evidence,  ex- 
cept under  the  third  assignment  of  error. 

[1  ]  The  first  assignment  of  error  complains 
of  the  court's  charge  defining  the  measure  of 
appellee's  damage.  The  portion  complained 
of  is  as  follows :  "If  you  find  from  the  evi- 
dence that  said  piano,  while  in  transit  in  the 
possession  of  the  defendant,  its  agents  and 
employes,  was  broken  and  injured  by  the 
said  defendant,  and  you  find  that  said  Injury 
to  said  Instrument  was  directly  and  approxi- 
mately the  result  of  n^ligence  of  the  de- 
fendant, Its  agents  or  servants,  then  you  will 
find  for  the  plaintiff  against  the  defendant, 
the  difference  in  the  cash  maiiEet  value  of 
said  piano  In  the  condition  said  piano  was 
delivered  to  the  said  defendant  at  San  Anto- 
nio, Tex.,  If  yon  find  same  was  in  good  condi- 
tion and  (said  piano  should  have  arrived  in 
at  Dallas,  the  difference  In)  the  cash  market 
value  of  said  piano  In  the  condition  in  whKSi 
It  did  arrive  at  DaUas,  Texas."  It  wUl  be 
Observed  that  certain  words  in  the  charge 
are  parenthesised.  This  arrangement  Is 
ours.  In  the  charge  the  words  wwe  not  so 
separated,  but  were  an  unintem^ted  and 
continuous  part  of  the  charge^  Our  purpose 
in  aerating  the  words  as  we  have  is  to 
show  that  but  i!or  such  words  the  charge,  in 
substance  at  least,  nndetstandlngly  and  cor> 
rectly  presents  tlw  measure  of  damages^  L 
e.,  the  difference  In  the  cash  maiket  value 
of  the  pianola  at  the  time  and  In  the  condl- 
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tlon  In  which  It  was  delivered  to  the  appel- 
lant and  Its  cash  market  valne  at  the  time 
and  In  the  condition  It  shonld  have  been 
delivered  to  the  appellee.  While  we  do  not 
approve  that  portion  of  the  charge  that  states 
that  the  pianola  should  be  in  the  ssme  condi- 
tion when  delivered  to  appellee  at  Dallas 
that  It  was  in  when  delivered  to  appellant  at 
San  Antonio,  for  the  reason  that  It  incorpo- 
rates Into  the  cliai^e  much  surplusage,  yet  it 
cannot  be  said  that  the  same  is  in  any  sense 
erroneous,  since  appellee  was  In  fact  bound 
to  prove  the  condition  of  the  pianola  when 
delivered  to  appellant  at  San  Antonio  before 
It  was  entitled  to  recover  any  sum  at  all  for 
a  failure  of  appellant  to  deliver  at  Dallas  in 
like  condition.  Nor  do  we  think  the  words 
which  we  have  parenthesized  confused  or 
misled  the  jury  In  consideration  of  the  case. 
They  are  meaningless  and  can  in  no  sense  be 
made  to  harmonize  with  the  balance  of  the 
charge,  and  hence  without  force  or  persua- 
sion. They  neither  limit  nor  enlarge  the 
rule  stated  In  the  balance  of  the  charge  and 
hare  no  application  or  relation  thereto. 
They  stand  atone,  are  valueless,  and  Import 
nothing.  Further,  It  may  be  said  that  the 
verdict  conclusively  shows  that  the  jury  were 
In  no  sense  misled  thereby.  Appellee  sued 
for  $500,  and  the  testimony  would  have  sus- 
tained a  verdict  for  such  an  amount.  The 
Jury,  however,  only  allowed  $225. 

[2]  The  second  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  read  to 
the  Jury  the  following  special  charge :  "Yon 
are  Instructed  that,  unless  the  piano  Is  shown 
to  have  been  delivered  to  the  defendant  rail- 
road In  a  different  condition,  it  will  be  pre- 
sumed as  a  matter  of  law  that  It  was  In  the 
same  condition  as  when  delivered  to  plain- 
tiff." This  charge  was  approved  in  the  exact 
form  in  which  It  wag  submitted  In  Missouri 
Padflc  Ry.  Co.  v.  Breeding,  16  S.  W.  184 
(Court  of  Appeals,  Civil  Cases) ;  the  court 
holding  It  should  have  been  read  to  the  jury 
for  the  reason  that  negligence  or  a  failure 
to  perform  a  duty  required  by  law  Is  never 
presumed  as  a  fact,  but  must  be  established 
by  evidence,  and  that  In  the  case  Just  dted 
there  was  no  evidence  to  support  the  charge 
of  negligence.  From  a  reading  of  the  case  It 
will  be  seen  that  the  appellate  court  on  the 
issue  of  negligence  would  probably  have  sus- 
tained an  Instructed  verdict  The  rule  an- 
nounced by  the  requested  charge  Is  also  In- 
ferentlally  approved  In  G.,  C.  &  S.  P.  Ry. 
Co.  v.  Holder,  10  Tex.  dv.  App.  223,  30  S.  W. 
383.  In  that  case  this  court,  as  applied  to 
carriers  receiving  property  for  transportation 
Inclosed  in  boxes,  hales,  packages,  etc.,  not 
open  to  inspection  when  received  by  the  car- 
rier, held  that  the  presumption  was  that  such 
shipments  reached  destination  In  the  same 
condition  In  which  they  were  delivered  to  the 
(aiTler,  and  Uiat  It  derolTed  upon  the  itoin- 


tifiP  to  rebut  such  presumption  by  proof  that 
the  Injury  in  fact  resulted  after  the  shlp- 
mesat  was  delivered  to  the  carrier.  In  the 
case  at  bar,  however  there  was  ample  testi- 
mony that  the  pianola  was  In  good  condition 
when  delivered  to  the  appellant  at  San  An- 
tonio, and  In  a  damaged  condition  when  de- 
livered to  appellee  in  Dallas.  Thus,  the  pre- 
sumption here  urged  was  rebutted,  and  the 
rale  stated  In  Stooksbury  v.  Swan,  S5  Tex. 
563,  22  S.  W.  963,  and  In  Missouri,  Kansas  & 
Texas  Ry.  Co.  v.  Baker,  58  S.  W.  964,  applies. 
In  Stoolcsbury's  Case,  as  bearing  upon  the 
right  of  appellant  to  have  read  to  the  Jury 
the  charge  under  discussion,  It  is  said  In  sub- 
stance that,  when  a  fact  to  be  presumed  Is 
controverted  by  direct  testimony,  the  jury 
may  Indulge  or  reject  the  presumption  as  the 
entire  evidence  may  justify,  but  in  all  cases, 
If  there  be  a  conflict  In  the  testimony,  must 
be  left  to  their  determination  under  appro- 
priate instructions  by  the  trial  judge.  Hence 
while  it  may  be  said  that  the  requested 
charge  is  correct  as  far  as  It  goes,  it  does  not 
go  far  enough.  The  Jury  could  have  been 
told  of  the  presumption  that  was  to  be  in- 
dulged In  the  absence  of  any  evidence,  but, 
when  evidence  rebutting  the  presumption  was 
offered,  the  rule  we  have  Just  stated  should 
have  been  applied  In  order  that  the  jury 
could  have  determined  If  the  evidence  did  In 
fact  rebut  the  presumption. 

[8]  The  third  assignment  of  error  asserts 
that  the  testimony  la  Insufficient  to  establish 
ownership  in  appellee  of  the  pianola.  We 
conclude  the  evidence  Is  sufficient.  Appellee 
Instructed  Bipps,  at  San  Antonio,  to  pack 
and  ship  the  Instrument  to  Dallas.  For  some 
reason  Ripps  consigned  the  shipment  to  him- 
self, probably  In  order  to  insure  the  collec- 
tion of  packing  and  transfer  charges,  but  In 
the  bill  of  lading  was  the  request  that  the 
appellee  be  notified.  Appellant  itself  deliver- 
ed the  car  to  appellee,  and  it  was  tuapacked 
in  appellee's  office  In  the  presence  of  appel- 
lant's claim  agent  for  the  purpose  of  ascer- 
taining the  extent  of  the  injury  done  the  car. 
Bipps  says  he  shipped  It  to  Dallas  at  request 
of  appellee.  Whittle,  a  former  agent  at  Dal- 
las for  the  Wurlitzer  Company,  which  manu- 
factured the  pianola,  testified  that  the  Instru- 
ment was  shipped  by  said  company  to  him 
and  arrived  at  Dallas  about  April,  1911, 
from  whence  It  was  shipped  by  him  to  San 
Antonio,  where  it  remained  "until  August, 
when  It  was  returned  to  Dallas  In  the  man- 
ner we  have  detailed  and  delivered  to  ap- 
pellee, of  whom  the  witness  in  the  meantime 
had  become  manager.  In  the  absence  of  any 
direct  attack  upon  appellee's  ownership  of 
the  instrument  and  consequent  right  to  sue, 
we  are  of  opinion  that  the  facts  and  circum- 
stances detailed  are  sufficient  to  sustain  the 
verdict  on  the  issue  of  such  ownersMik 

The  judsment  la  affirmed. 
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laBSOUBI,  K.  &  T.  RT.  GO.  Or  TBXAS  t. 

LEABO. 

(Court  of  Civil  Appeala  of  Texas.  Dallas.  Nov. 
22,  1913.    KeheariDs  Denied  Dec.  13, 
1913.) 

1.  ICasteb  AMD  Skbtaht  (|  125*)— Pkbsonai. 
iNJimnEs— I^uaiHOB. 

Where  defendant's  switching  foreman,  di- 
recting the  running  of  cars  in  the  nighttime 
at  the  rate  of  10  miles  an  hour,  failed  to  know 
the  condition  of  the  track  on  which  they  were 
mn  in  oonseguence  of  which  there  was  a  col- 
lision resnlting  In  injury  to  a  switchman,  the 
defendant  was  liable,  IrrespectiTe  of  whether 
the  foreman  actaallj  fare  um  signal  to  go  at 
that  rate  or  not 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceat.  Dig.  H  248-201;  Dec  Dig.  | 

2.  Afpbu  ard  Bbbob  (I  1088*)— Pabtt  Bn- 

TTTUED  TO  COUFXiAXH, 

After  judgment  for  plaintiff,  defendant 
could  not  complain  on  appeal  of  the  action  of 
the  trial  court  in  sabmitting  a  ground  of  de- 
fense not  supported  hj  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  40(^-4002;  Dee.  Dig.  | 
1033.'] 

•IiraTBDcnoNs 


a  Tbiai.  (S  260*)  -  Rbq 

Alrkadt  Givkn. 

A  requested  charge  la  properly  refused 
where  covered  by  otbvt  charges  given. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  601-460;  Dec.  Dig.  S  260.*] 

4.  Appeal  and  Ebbob  ({  1068*)— BUbmz.b8S 

Ebbob— Instbuctions. 

Where  tbe  evidence  in  a  switchman's  bc- 
don  for  injuries  was  such  that  only  a  verdict 
for  plaintiiE  could  have  been  rendered,  error,  if 
any,  in  an  instruction  as  to  the  negligoioe  of  de- 
fendant's foreman  and  yardmastar  was  not 
ground  for  reveraaL 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  422B-4228, 4280 ;  Dee.  Dig. 
I  1068.*] 


5.  DaHAOKS  (I  182*)— BXCIS8ITS  DAKAO] 

Pebuanent  Personal  Injitbibs. 

A  verdict  of  $8,000  to  a  switchman  whose 
right  hip  and  left  ankle  were  Injured,  whose  el- 
bow was  dislocated,  and  who  suffered  an  injury 
in  the  small  of  the  back,  which  injuries  were 
permanent,  leaving  him  disabled  to  perform 
tbe  duties  of  a  switchman,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  372-385,  396;  Dec.  Dig.  {  m.*j 

6.  Appeal  and  Ebbob  (i  899*>— Beview— Veb- 

DICT. 

It  is  for  the  jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  of  the 
evidence,  and,  where  the  appellate  court  cannot 
say  that  they  were  wrong,  the  verdict  will  not 
be  distorbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Gent  Dte.  H  881^^mL.  8928,  8824; 
Det  big.  i  W6.*i 

Aiveal  from  District  Court,  QrayBon  Oouiip 
ty;  W.  M.  Pedk,  Jnc^e. 

Actitm  by  M.  J.  Leabo  against  the  hfissou- 
ri,  Kansas  ft  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  deteoid- 
ant  appeala  Afflnned. 

Alex  S.  Coke,  of  Dallas,  and  Head,  Smith, 
Maxey  &  Head,  of  Sberman,  for  appellant 
Wolfe,  Wood  ft  Haven,  of  Sherman,  for  ap- 
peliee. 


BAINEY,  a  J.  This  gnlt  was  brooght  by 
appellee  to  recover  of  appeUant  damages  for 
personal  Injuries  caused  by  the  negligence 
of  appellant's  employes.  The  petition,  In 
effect,  alleged  that  appellee  was  in  the  em- 
ploy of  appellant  as  a  switchman  in  appel- 
lant's frelgbt  yards  west  of  Deulson,  known 
as  Ray  Switch;  the  switch  crew  was  com- 
posed of  a  foreman,  another  switchman,  and 
appellee;  that  an  assistant  yardmaster  also 
worked  in  said  yards,  and  had  charge,  for 
appellant,  of  tbe  placing  of  cars  upon  the 
different  tracks;  that  appellee  was  known 
as  a  fieldman;  that  the  engine  wltl)  whldi 
he  was  working  was  pushing  a  drag  of  cars, 
and  It  was  appellee's  duty  as  fl^dman  to  go 
to  the  last  car  In  the  drag,  and  ride  it  down 
to  where  his  foreman  Is  located ;  that  when 
the  foreman  boarded  the  head  of  the  drag  It 
was  then  appellee's  duty  to  go  some  six  or 
eight  car  lengths  back  over  the  drag  closer 
to  the  engine  to  receive  signals  from  the  fore- 
man; who  was  to  ride  the  front  car,  and  com- 
municate such  signals  to  the  engineer;  that 
when  he  took  his  positi<Hi  at  this  point  the 
foreman,  riding  the  front  car  of  the  drag, 
gave  a  come  ahead  signal,  which  appellee  in 
turn  gave  to  the  engineer;  that  the  oiglneer, 
acting  upon  said  signal,  started  the  cars 
forward  until  they  reached  the  speed  of  16 
miles  per  hoar;  that  the  fbranan  then  gave 
a  stop  signal,  which  the  appellee  in  turn 
communicated  to  the  engineer,  but  Just  as 
appellee  gave  the  stop  signal  the  entire  drag 
of  cars  upon  which  he  was  riding  ran  into 
and  collided  with  another  train  of  cais, 
wrecking  appellee's  car,  and  throwing  him 
with  great  violence  to  tbe  track,  and  severely 
Injuring  him;  that  appellant  was  guilty  of 
gross  carelessness  and  F*^"gift"0»  In  the  fol- 
lowing particulars: 

"(a)  The  assistant  yardmaster  was  guilty 
of  gross  carelessness  and  negligence  in  or- 
dering the  drag  of  cars  upon  which  plaintiff 
was  riding  onto  track  where  the  same  were 
being  taken,  and  thereby  advising  idaintlff 
and  his  crew  that  said  track  was  clear,  and 
had  room  to  receive  said  cars,  when  in  truth 
and  in  fact  said  track  was  not  clear,  but 
other  cars  were  standing  thereon,  and  said 
assistant  yardmaster  knew,  or  by  the  eccer- 
dse  of  ordinary  care  should  have  known, 
that  said  cars  were  on  said  track,  bat  failed 
to  Inspect  said  tsack  for  said  cars,  and  negli- 
gently and  carelessly  ordei^  plalntUTs  crew 
to  go  in  npm  said  tnuft  with  their  dmi;  of 
cars. 

"(b)  The  foreman  of  plaintifTa  switch  crew, 
who  was  riding  the  front  end  of  the  drag 
upon  which  plaintiff  was  riding,  knew,  or  by 
the  exercise  of  ordinary  care  should  have 
known,  that  tbe  track  up<hi  which  he  had 
thrown  the  switch  and  lined  up  for  plaintifrs 
cars  had  other  cars  upon  it,  and  with  this 
information  carelessly  and  negligently  gave 
a  signal  to  plaintiff  to  be  conveyed  to  the 
engineer  for  the  engineer  to  shove  said  cats 
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forward  at  a  rai^d  rate  of  speed,  and  said 
foreman  negligently  and  carelessly  permitted 
plaintiff  to  stand  ecmie  six  or  seven  car 
lengths  from  the  end  of  said  drag,  and  signal 
for  said  cars  to  come  forward  until  the  same 
reached  the  speed  of,  to  wit,  16  miles  an 
hour,  knowing,  or  by*  the  exercise  of  ordinary 
care  shoold  have  known,  that  said  oars  wonld 
collide  with  other  cars  located  on  said  track, 
and  knew  that  plaintiff  was  ignorant  of  said 
cars  being  upon  said  track,  and  knew  plain- 
tiff woald  upon  his  signals,  and  ride 
said  cars  down  in  npon  said  track,  and  failed 
and  refused  to  warn  plaintiff  or  to  give  any 
signal  whatever  until  said  cars  collided  with 
the  cars  as  hereinbefore  set  out,  and  plaintiff 
was  injured. 

"(c}  That  both  the  assistant  yardmaster 
and  the  foronan  of  plaintiff's  crew  were 
guilty  of  gross  carelessness  and  negligence 
in  tailing  to  inflect  said  track  where  they 
had  ordered  ssld  cars  to  run  to  ascertain  if 
the  same  was  clear  and  had  room  for  the 
ears  which  they  had  ordered  placed  thereon 
before  ordering  same  sent  in  up  said  track." 

Appellant  answered  by  general  and  special 
exceptions,  general  denial,  contributory  neg- 
ligence, and  assumed  risk.  A  trial  resulted 
in  a  verdict  and  Judgmmt  for  $8J!00,  from 
which  appellant  proeecntes  this  appeal. 

The  material  allegations  of  plaintifrs  peti- 
tion were  established  by  the  evidence. 

Appellantfs  first  assignment  of  error  is: 
"The  court  erred  in  giving  the  following 
portion  of  paragraph  4  of  the  main  charge 
of  the  jury:  *If  you  believe  from  the  evi- 
dence that  the  foreman  of  the  plaintiff's 
crew,  to  wit,  J.  8.  Shaw,  knew,  or  by  the 
exercise  of  ordinary  care  ^ould  have  known, 
that  the  track  upon  which  he  was  attempting 
to  place  said  cars  had  other  cars  upon  It, 
and,  so  knowing,  gave  a  signal  to  plaintiff 
for  him  to  convey  to  the  engineer  to  shove 
said  cars  forward  at  a  raidd  rate  of  speed, 
and  If  you  further  believe  from  the  evidence 
that  said  foreman  permitted  Bald  cars  to 
be  dioved  and  pushed  at  a  rapid  rate  of 
speed,  BO  that  said  cars  collided  with  other 
cars  located  on  said  tnA,  and  if  you  further 
bdteve  trom  the  evldoice  that,  in  giving 
said  dgnal  to  move  said  cars  at  a  rapid  rate 
ca  said  trade  under  the  circumstances,  said 
foreman  was  guilty  of  n^Ugoice  as  that 
tern  has  been  hereinbefore  defined  to  yon 
and  tliat  such  n^llgence,  if  any,  was  the 
direct  and  proximate  cause  of  plaintiff's  In- 
iary,  yon  will,  in  either  of  said  events,  find 
for  plaintiff,  and  assess  his  damages  as  here- 
inafter directed,  unless  you  find  tor  defend- 
ant under  other  Instructions  given  yon.*" 

The  contention  is  that  "there  was  no  evi- 
dence in  the  record  warranting  the  submis- 
fHon  to  ttie  jury  of  an  issue  as  to  whether 
appellant's  foronan,  J.  8.  Shaw,  gave  a  signal 
to  be  conveyed  to  the  engineer  for  said 
glueer  to  shove  the  cars  forward  at  a  rapid 
rate  oi  and  MCwUuitB  liability  In 

this  cue  duraUl  not  luiTe  ttax  mad*  ta  de* 


pend  npon  the  determination  of  such  an  la- 
sue." 

[1]  The  evidence  shows  that  this  accident 
occurred  at  night;  that  Shaw  was  foreman, 
and  appellee  performed  his  work  under 
Shaw's  dlrecti(m;  William  Clayton  was  as- 
sistant yardmaster;  It  was  Clayton's  duty 
to  know  the  condition  of  the  yard,  and  the 
foreman,  Shaw,  is  responsible  for  all  the 
cars  he  handles;  he  was  handling  cars  the 
night  in  question,  and  It  was  under  his  di- 
rection the  cars  were  being  placed ;  he  ought 
to  have  known  what  he  was  doing,  If  he  did 
not;  the  cars  were  being  transported  at  the 
rate  of  10  miles  an  hour,  which  was  a  rather 
rapid  rate  in  the  nighttime,  and  upon  the 
track  the  condition  of  which  as  to  other 
cars  was  unknown;  the  manner  of  handling 
the  car  shows  such  negligence  of  appellant's 
employes  for  which  appellee  is  in  no  way 
responsible;  that  it  shows  appellant  was 
liable  Irrespective  of  whether  Shaw  actually 
gave  a  rapid  signal  or  not;  he  was  control- 
ling the  train,  and  should  not  have  permitted 
It,  under  the  circumstances,  to  run  in  on  the 
track. 

[2]  Appellant's  second  aBslgnment  Is:  "The 
court  erred  In  giving  the  following  portion  of 
paragraph  6  of  the  main  charge  to  the  Jury: 
'On  the  other  hand,  if  you  believe  from  the 
evidence  that  defendant's  assistant  yard- 
master  did  Inspect  the  track  for  cars,  and 
that  he  did  not  know,  and  in  the  exercise  of 
ordinary  care  he  could  not  have  known,  that 
there  were  cars  on  said  track,  or  that  there 
was  not  room  on  said  track  for  said  drag.'" 
The  foreg<^g  assignment  is  an  excerpt  from 
the  fifth  paragraph  of  the  court's  charge,  in 
which  the  court  was  instructing  on  the 
ground  of  defense,  and.  If  It  should  not  be 
supported  by  the  evidence,  it  affords  no  rea- 
son for  complaint  by  appellant.  Bums  T. 
True,  6  Tex.  av.  App.  74.  24  S.  W.  S3S. 

There  was  evidence,  however,  that  It  was 
the  dnty  of  the  assistant  yardmaster  to 
know  the  condition  of  the  track,  and  that 
Shaw,  the  foreman,  was  misled  by  the  state- 
ment of  Clayton  that  tliere  was  room  enou^ 
for  the  drag  ot  cars  to  be  placed  upon  said 
track. 

What  we  have  her^fore  said  disposes  of 
assignments  3  and  4. 

[3]  The  fifth  assignment  Is  based  on  the 
refusal  of  the  court  to  give  the  following 
charge,  to  wit:  "Unless  you  believe  from  the 
evidence  that  d^endant's  assistant  yard* 
master,  Clayton,  In  directing  defendant's 
foreman,  Shaw,  tot  place  the  cars  on  tra(± 
No.  2,  where  the  collision  occurred,  was 
goaty  of  negligence,  that  Is,  did  that  which 
an  ordinarily  prudent  man  would  not 
have  done  under  the  circumstances,  or  un- 
less you  believe  that  defendant's  foreman, 
Shaw,  in  directing  his  fellow  employes  to 
place  said  cars  on  said  track  No.  2,  where 
the  collisloD  occurred,  was  guilty  of  negli- 
gence in  doing  as  he  bad  been  directed  to  do 
1^  018  aaalataiit  judmaater,  that  iM,  that  he 
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did  that  which  an  ordinarily  prndent  person 
would  not  have  done  under  the  drcumstanc- 
es,  then  you  will  find  that  the  defendant 
was  not  guilty  of  negligence,  and  tbat  plaln- 
tUTs  Injuries  were  the  result  of  an  accident 
for  which  the  defendant  is  not  liable,  and, 
unless  you  bo  find,  you  will  return  a  verdict 
In  favor  of  the  defendant" 

[4]  The  court,  in  its  main  charge,  sub- 
mitted to  the  Jury:  •  •  Or  if  you  do 
not  believe  from  the  evidence  that  said  as- 
sistant yardmaster  and  said  foreman,  or  one 
of  them,  were  guilty  of  negligence,  as  that 
term  has  been  defined  to  you,  *  *  *  In 
either  of  these  events  you  will  find  for  the 
defendant."  This,  we  think,  was  snfiident 
imder  the  circumstances,  as  it  covered  the 
special  charge.  If  It  should  be  considered 
not  sufiident,  we  think  the  evidence  is  such 
that  no  other  verdict  should  hare  been  ren- 
dered. 

[6]  The  sixth  assignment  complains  that 
the  verdict  Is  excessive.  The  evidence  shows 
that  appellee  was  injured  in  his  right  hip, 
left  ankle,  the  dislocation  of  one  elbow,  and 
an  injury  in  the  small  of  his  back,  and  that 
his  Injuries  are  pennanent,  and  that  he  has 
not  physical  force  or  energy  now  to  perform 
the  duties  of  a  switchman. 

[t]  It  Is  the  peculiar  province  of  the  Jury 
to  determine  the  credibility  of  the  witness- 
es, and  weigh  the  evidence.  They  have  done 
so  in  this  case,  and  we  are,  under  the  evi- 
dence, unable  to  say  they  were  wrong. 

Finding  no  reversible  error  in  the  record, 
the  Jadgment  of  tbe  coart  below  Is  aOlrmed. 


INDIANA  ft  O.  LIVE  STOCK  INS.  Ca 

KEININGHAM. 
(Court  of  Civil  Appeals  of  Texas.  Dallas.  Nov. 
1. 1913.   RehearioB  Denied  Dec.  15.  IdlS.) 

1.  Insubancb  ({  146*)— Issuance  or  Pouct— 
DuTT  TO  Read. 

Insured  ia  ordinarily  boand  hy  the  terms 
of  the  policy,  whether  ha  reads  it  or  not. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  292.  294-298;  Dec.  Dig.  S  146.*] 

2.  Insurakcb  (S  145*)— Issttancb  or  Pouct— 
CoNDrrioKs. 

Where  live  stock  insnranee  policies  and  ap- 
plications therefor  did  not  provide  tbat  the  pol- 
icy was  in  force  only  while  tbe  horse  was  in  a 
certain  town  and  insured  requested  a  similar 
renewal  policy,  and  the  application  therefor 
did  not  contain  such  limitatioD.  insured  cuuld 
assume  without  reading  it  that  the  policy  issued 
did  not  contain  tbe  provisions  so  limiting  the 
company's  liability. 

[Ed.  Note.— For  other  oasea,  see  Insurance, 
Cent.  Dig.  SS  276-291;  Dec.  Dig.  S  145.*J 

3.  iMamtAHOK  (S  ISl*)— CoNsrsncnoK  of  Gok- 

TKAOT  —  CONFUCTINO  PROVISIONS  —  POUCT 

AND  Application. 

Where  an  application  for  a  lire  stock  in- 
surance policy  recited  that  the  policy  should  be 
"based  entirely  upon"  the  answers  in  tbe  ap- 
plication, and  tbe  policy  provided  that  tbe  ap- 
plication was  a  "part  of  the  policy"  and  a  war- 
ranty by  assured,  if  the  policy  provided  tbat  the 
horse  should  be  insured  only  while  it  remained 


in  a  eertaia  county,  wUIe  tbit  api^IcatioD  did 
not  so  limit  tbe  company's  liabUilT,  Uw  applica- 
tion would  control. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  808-311 ;  Dec  l5ig.  |  151.*] 

4.  Insueancb  (S  146*)— Cohstkuction  of  Con- 

TBACT. 

Every  doubt  must  be  resolved  against  the 
company  is  ease  of  conflictiiig  and  taconsisteot 

provisions  in  an  insurance  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  SS  292,  294^-298 ;  Dec  Dig.  S  14fl.*l 

Error  to  Ellis  County  Court;  J.  G.  Lump- 
kins,  Jud^;e. 

Action  by  J.  D.  Ketningham  against  the 
Indiana  ft  Ohio  Live  Stock  Insurance  Com- 
pany. Judgment  for  plaintiff  and  defendant 
brings  error.  Affirmed. 

Wm.  Thompson  and  John  B.  Patterson, 
both  of  Dallas,  for  plaintiff  In  error.  WIU 
Hancock,  W.  B.  Fears,  and  Snpfde  ft  Hard- 
ing, all  of  WsTHtisohH  tot  d^endant  Id 

earn, 

RASBURT,  J.  Defendant  in  error  sued 
plaintiff  in  error  upon  a  policy  of  Insurance 
by  wbich  plaintiff  In  error  agreed  to  pay 
defendant  In  error  fTSO  In  tbe  event  of  tbe 
death  of  defendant  In  error's  horse  described 
In  said  policy  and  alleged  the  death  of  tbe 
horse  and  the  compliance  by  defoidaut  In  er- 
ror with  provisions  of  12ie  policy.  In  an- 
swer to  the  suit  plaintiff  In  error,  in  addition 
to  general  demurrer,  special  exceptions,  and 
general  doilal,  alleged  tvedally  tbat  tbe 
horse  died  at  Dallas,  where  It  was  being  ex- 
hibited at  the  State  Fair,  tor  which  It  was 
not  liable,  idnoe  the  policy  was  in  force  only 
while  the  horse  was  situated  In  WaxabaChle, 
Ellis  county,  and  with  the  plea  tendered  back 
the  premium  paid  and  adied  that  tbe  policy 
of  Insurance  be  canceled.  In  response  to 
plaintiff  In  error's  special  plea,  the  defendant 
in  error  averred  that  in  1909  ai^  1910  plain- 
tiff In  error,  upon  written  application  by  de- 
fendant in  enwr,  insured  said  borse  under 
said  policies  without  such  provision,  and  that 
upon  tbe  expiration  of  tbe  1910  policy  he 
made  application  for  a  renewal  dt  his  policy 
for  1911,  without  the  clause  prohibiting  the 
removal  of  the  horse  to  other  places,  and 
that  subsequently  plaintiff  in  error's  agent 
delivered  defendant  a  policy  ropresented  to 
be  In  compliance  with  his  application,  and. 
rolylug  upon  said  representations,  defendant 
in  error  acc^ted  the  policy  without  readlog 
it  and  placed  the  same  in  a  local  bank.  If 
was  also  alleged  that  the  provision  r^ulatlug 
the  situation  of  the  horse  was  fraudulently 
inserted  in  the  policy  by  plaintiff  In  error, 
and  tbat  defendant  In  error  was  not  bound 
thereby.  Defendant  In  error  further  alleged 
that  plaintiff  In  error's  agents  bad  full 
knowledge  of  the  fact  that  sold  borse  was 
belug  removed  from  Ellis  county  and  acqui- 
esced therein  and  consented  thereto,  and  fur- 
ther that  express  notice  was  given  one  of 
plaintiff  in  error's  ^tedal  agents,  and  tbat  In 
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Deitber  case  was  any  protest  made.  The 
foi^going  Is  in  substance  tbe  answer  of  de- 
fendant In  error  to  the  plalntilt  in  error's  de- 
fense. We  have  not  attempted  to  recite  it  in 
the  order  in  which  It  ia  set  out,  since  it 
is  in  no  sense  set  ont  in  due  order  of  plead- 
ing. Upon  trial  by  Jury,  verdict  was  for 
defentant  in  error  for  the  amonnt  of  the 
policy. 

The  evidence  warrants  tbe  following  con- 
clusions of  fact:  The  policies  by  which  the 
horse  was  insured  were  issued  upon  printed 
applications  filled  in  by  plalntlfl  in  error's 
local  agent  in  Waxahachle,  signed  by  defend- 
ant in  error,  and  then  forwarded  to  Gaines- 
ville to  Mr.  J.  W.  Blanton,  a  general  agent, 
who  had  authority  to  and  did  issue  the 
policy.  The  1909,  1910,  and  1911  applications 
signed  by  defendant  in  error  did  not  contain 
any  provision  that  the  horse  while  insured 
should  remain  In  Ellis  county.  Nor  did  the 
1009  and  1910  policies  of  Insurance  contain 
any  such  provisions.  On  the  back  of  the 
1910  and  1911  applications,  however,  there 
was  written  the  provision  pleaded  by  plaintiff 
in  error.  Tbe  clause  was  written  Uiere  by 
Mr.  Blanton,  or  by  his  direction.  In  his  office 
in  Gainesville,  after  defendant  in  error  had 
signed  same,  without  tbe  knowledge  or  con- 
sent of  defendant  In  error,  and  without 
notice  to  blm  by  Blanton  or  the  local  agent. 
The  1911  application  was  designated  "Re- 
newal Stallion  Application,"  and  in  making 
application  for  insurance  defendant  in  error 
requested  tbe  local  agent  to  renew  his  old 
policy.  The  1911  policy  issued  upon  tbe  1911 
application  did  contain  tbe  clause  prohibltlug 
the  removal  of  the  horse  from  Waxahachle; 
but,  as  we  have  Just  said,  the  application  did 
not  The  [policy  was  sent  by  Mr.  Blanton  to 
Mr.  Alderman,  plalntliT  In  error's  local  agent, 
was  coontersigaed  by  Alderman,  and  deliv- 
ered to  defendant  In  error.  Defendant  In  er- 
ror did  not  read  the  policy,  but  placed  same 
with  a  local  bank  for  safe-keeping,  where  it 
remained  until  the  Insured  horse  died.  Nei- 
ther Alderman,  the  local  agent,  nor  Blanton, 
the  general  agent,  notified  defendant  In  error 
ttaat  tbe  policy  contained  the  provision  men- 
tioned. The  application  for  Insurance  provid- 
ed that  all  the  statements  therein  of  defend- 
ant in  error  In  reference  to  the  description, 
condition,  situation,  and  value  of  tbe  horse 
should  be  warranties,  and  warranted  as  well 
that  no  oral  representations  contrary  thereto 
bad  been  made  by  defendant  in  error  to  tbe 
local  agent,  and  that  the  agent  had  made  no 
contrary  representations  to  him  and  agreed 
that  any  agent  of  the  company  was  without 
authority  to  bind  the  company  to  conditions 
not  contained  in  the  application.  The  policy 
of  insurance  issued  upon  said  application  pro- 
vided that  tbe  application,  which  was  tbe 
basis  of  tbe  insurance,  should  be  a  part  of 
the  policy  and  should  constitute  one  of  its 
warranflea.  The  policy  also  provided  tbat 
the  borae  wu  insured  while  situated  In 
Waxaha<dile  or  EUia  county  and  not  else- 

iei8.w.-a6 


where.  Tbe  iwllcy  also  contained  warranties 
unequivocally  reciting  that  agents  of  the 
company  were  without  authority  to  waive 
the  conditions,  stipulations,  provisions,  or 
agreements  of  tbe  policy,  or  to  alter  or  dis- 
charge contracts  or  waive  forfeitures,  etc. 
Defendant  iii  error  notified  Alderman,  plain- 
tiff in  error's  local  agent,  and  also  Tullos,  a 
special  agent,  that  he  Intended  to  exhibit  bis 
horse  at  the  State  Fair  in  October,  1911,  and 
both  said  he  joli^t  do  so.  Alderman  testified 
that  he  also  wrote  the  company,  notifying  It 
that  defendant  In  error  would  extilbit  the 
horse  at  the  SUte  Fair  In  1911,  but  received 
no  reply  from  the  company. 

Tbe  materiality  of  all  of  the  assignments 
of  error  presented  by  plaintiff  in  error  de- 
pend upon  tbe  construction  to  be  placed  upon 
the  conflict  between  tbe  application  for  In- 
surance signed  by  defendant  In  error  and  tbe 
policy  issued  by  plaintiff  in  error  upon  said 
application,  and  accordingly,  in  order  to 
shorten  this  opinion  and  relieve  it  of  unneces- 
sary issues,  we  will  first  consider  that  point. 
As  we  have  said  in  the  statement  of  the 
pleading,  defendant  in  error  averred  in  tbe 
court  below  that  the  former  policies  Issued  to 
him  did  not  contain  the  provision  requiring 
the  borse  to  remain  in  SlUs  county  in  order 
to  make  the  policy  enforceable,  and  tbe  evi- 
dence and  the  verdict  sustalued  the  claim. 
Such  provision  was  not  contained  in  bis 
application  upon  which  tbe  policy  sued  upon 
was  issued,  but  by  the  pleading  and  evidence 
and  verdict  It  appears  defendant  in  error 
fraudulently  Inserted  said  provision  into  the 
policy.  Thus,  it  appears  that  tbe  provision  in 
the  policy  is  in  coofilct  with  the  application, 
in  that  by  the  terms  of  the  application,  the 
assured  was  not  bound  to  keep  tbe  horse 
within  any  particular  place,  and  the  collec- 
tion of  the  loss  as  a  consequence  was  not  at 
all  dependent  upon  keeping  the  horse  in  El- 
lis county.  Incidental  to  tbe  question  of 
the.confiict  between  tbe  application  and  the 
policy  is  the  preliminary  question  relating  to 
the  dtttr  of  defendant  in  error  to  examine 
his  policy  at  all  events  when  delivered  to 
blm.  ' 

[1]  It  is  stated  by  Mr.  Chief  Justice 
Brown  of  the  Supreme  Court,  In  .^tna  In- 
surance Co.  V.  Holcomb,  89  Texas,  404,  34 
S,  W.  915,  and  supported  by  numerous  au- 
thorities, in  effect,  that  the  insured,  in  tbe 
absence  ot  any  showing  of  facts  or  circum- 
stances that  will  relieve  blm  from  the  pro- 
visions thereof,  Is  bound  by  the  terms  of  bis 
policy  whether  he  reads  it  or  not. 

[2]  Measured  by  the  rule  stated,  were  tbe 
facts  proven  upon  trial  of  the  case  at  bar 
sufficient  to  relieve  defendant  In  error  from 
the  binding  force  of  tbe  terms  of  tbe  policy  ? 
We  think  they  clearly  are.  Aside  from  the 
fact  that  the  former  i>ollcies  contained  no 
such  provision,  and  tbat  his  application 
stated  that  the  1911  policy  was  to  be  a  re- 
newal of  his  former  policy,  the  applicatlou 
in  effect  requested  the  Issuance  of  a  policy 
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wlthoat  the  restriction  Imposed  by  the  policy 
actually  IsBned,  and,  In  the  absrace  of  any 
noUoe  trom  fbe  company  fliat  it  Intended  to 
IsBoe  a  policy  containing  vital  restrictions 
not  provided  tOr  1^  ttie  appUcatlon.  defend- 
ant In  error  bad  ttie  right  to  assome  that 
such  a  policy  would  be  iasued  as  he  bad  re- 
quested. The  application  was  one  apparently 
pr^red  and  printed  by  plaintiff  In  error 
for  its  private  use,  and,  U  it  intended  to  In- 
graft upon  it  some  new  provision  after  de- 
fendant in  error  had  signed  same,  some 
notice  of  sacb  Intention  mnst  have  been  given 
detbndant  In  error  In  order  to  Und  blm  there- 
to. Accordingly,  we  bold  that  tbo  proven 
fiu!ts  were  sufficient  to  excme  defmdaut  in 
error  from  reading  his  policy. 

[I]  Wbat  tbea  results  from  llie  omflict 
in  the  provldons  of  the  applicatiUm  and  the 
policy?  And  in  determining  that  Question 
we  most  ke^  in  mind  that  the  application 
recites  that  the  policy  to  be  issued  "shall  be 
based  entirely  upon"  the  answers  contained 
in  sach  application,  and  that  the  policy  in 
pursuance  of  the  declarations  of  the  appli- 
cation especially  recites  that  the  application 
is  a  part  of  the  "policy  and  a  warranty  on 
the  part  of  the  assured."  The  appUcatlon 
is  thus  made  as  much  a  part  of  the  policy 
as  if  its  very  terms  were  written  into  the 
body  of  the  policy.  That  being  true,  then 
we  have  one  provision  of  the  policy  which 
provides  that  In  order  to  collect  the  insur- 
ance In  case  of  a  loss  the  horse  must  be  In 
Ellis  county  at  the  time  of  its  death,  and  an- 
other provision  that  has  no  restrictions  what- 
ever relating  to  the  location  of  the  horse. 

[4]  In  case  of  confllctlDg  or  inconsistent 
proTisiona  In  policies  of  insurance  it  is  ssld 
in  Bills  V.  Hlberaia  Insurance  Go.,-  87  Tex. 
647,  29  S.  W.  1063,  29  L.  R.  A.  706,  47  Am. 
St  Rep.  121,  that  every  doubt  arising  there-, 
on  must  be  resolved  against  the  insurer.  To 
the  same  effect  is  Ooddard  t.  East  Texas 
Fire  Ins.  Cki.,  67  Tex.  68,  1  S.  W.  906,  60 
Am.  Rep.  1:  "The  application  was  a  part  of 
the  contract,  and.  If  the  appellee  stated  there- 
in that  he  applied  for  Insurance  upon  cer- 
tain conditions  •  •  •  in  direct  conflict 
with  the  conditions  of  the  policy  Issued  un- 
der and  pursuant  to  the  application,  it  must 
be  assumed  that  such  conditions  in  the  policy 
were  waived  by  the  company  when  It  Issued 
the  policy."  Fhenix  Ins.  Co.  v.  Lorenz,  7  Ind. 
App.  266,  33  N.  E.  444,  34  N.  R  496.  See, 
also,  McElroy  v.  British  America  Assurance 
Ga,  etc,  94  Fed.  990.  36  C.  C.  A.  616,  and 
many  cases  there  cited.  Hence^  and  in 
accordance  with  the  views  above  expressed 
and  the  authoritiea  cited,  we  hold  that  de- 
fendant In  error  was  excused  from  reading 
his  policy ;  that  the  acceptance  of  his  appli- 
cation without  nottoe  by  plaintiff  in  error 
of  its  Intention  to  Issue  a  policy  of  insurance 
raryli^  the  terms  of  the  application  was  a 
waiver  of  the  provision  restricting  the  loca- 


tKm  of  the  horsey  and  that  in  any  snnt  ttiat 
daxise,  being  in  conflict  with  another  portion 
of  the  policy,  must  i^ve  way  to  tito  aOux  If 
thereby  a  forfeiture  of  the  policy  can  be 
avoided.  There  being  no  conflict  in  the  testi- 
mony upon  which  our  conclusions  are  based, 
and  such  conclusions  being  sufficient  to  sus- 
tain 0ie  Judgment  of  the  trial  court,  it  is 
unnecessary  to  further  discuss  the  various 
assignments  of  error,  and,  for  the  reasons 
stated,  same  are  overruled. 
The  Judgment  la  affirmed. 


BARTLET  et  sL  v.  ROBINSON. 

(Court  of  Civil  Appeals  of  Texas.  AmaiOlo. 
Nov.  16,  1918.     Cause  Dismissed  hj 
Agreement  Dec.  13,  191SJ 

1.  Afpbai,  ard  Bbbob  ^  U27*>— Motions  to 
Affzbm. 

Defendant  in  error,  within  90  days  after 
acceptance  of  service  of  the  citation  in  error, 
filed  a  complete  transcript,  with  a  motion  to 
affirm  on  certificate,  and  the  motion  was  de- 
nied as  prematurely  filed;  the  90  days  not 
having  elapsed.  Held,  that  a  similar  motion, 
filed  at  the  next  term  of  court,  should  be  con- 
sidered as  an  independent  motion,  and  hence 
comes  too  late,  not  being  made  at  the  term  of 
court  at  which  the  transcript  should  have  been 
filed. 

[Ed.  Note.— -For  other  caseaL  see  Appeal  and 
Brtor,  Cent.  Dig.  H  4432-M40;  Deb  Dig.  i 

im.*] 

2.  Appeal  ahd  Ebbob  (S  626*)— Fiuno  or 
Tbanscbipt— Bdfficienot. 

Where  defendant  in  error  filed  a  com- 

£lete  transcript  of  the  record  In  support  of 
is  motion  to  affirm  on  certificate,  and  the  mo- 
tion  was  denied  as  prematurely  filed,  the  tran- 
script should  be  considered  a  sufficient  filing 
of  tne  record  to  warrant  a  consideration  of  the 
case  on  Its  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2743 ;  Dec.  Dig.  |  626.*] 

Error  to  District  Court,  Lynn  County;  W. 
B.  Spencer,  Judge. 

Action  between  T.  M.  Bartley  and  others 
and  John  F.  Robinson,  There  was  a  Judg- 
ment for  the  latter,  and  the  former  bring  er- 
ror. On  motion  to  affirm.   Motion  denied. 

Q.  B.  Lo<^hart,  of  Tahoka,  and  W.  H.  Bled- 
soe, of  Lubbock,  for  plaintlfts  In  error.  W. 
Boyce  and  Turner  &  Wharton,  all  of  Amaril- 
lo,  and  Jno.  F.  Robinson,  of  Lubbock,  for  de- 
fendant in  error. 

HENDRICKS,  J.  [1]  At  the  last  term  of 
the  court  the  defendant  in  error,  John  F. 
Robinson,  within  90  days  after  acceptance 
of  service  by  his  attorn^  of  record  of  the 
citation  in  oror,  filed  a  (»mplete  transcript 
of  the  proceedings  in  the  cans^  with  a  re- 
quest and  motion  to  affirm  on  certificate. 
The  90  days  not  having  expired,  we  overruled 
the  motion  to  affirm  on  certificate  as  prema- 
turely ffled,  and  at  tills  term  defmdant  in 
enoT  proffers  another  motion  of  the  same 
nature,  If  overruled,  with  a  prayer  in  the 
alternative  for  a  setting  of  this  case  for  sub- 
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mission  on  Its  merits.  Upon  a  conslcteratlon 
of  the  matter,  we  believe  that  tbls  motion  to 
afflrm  on  certificate  should  also  be  orerruled. 
We  are  Indlned  to  think  that  this  should  be 
regarded  as  an  independent  motion  to  afflrm 
this  cause  on  certificate,  and,  not  having  been 
filed  at  the  term  of  the  court  at  which  the 
transcript  should  be  filed,  comes  too  late; 
the  prior  motion  being -premature  and  over- 
ruled, and  the  term  of  court -havlnK  expired, 
we  are  not  disposed  to  regard  this  as  a  re- 
newal or  a  carrying  forward  of  that  motion 
for  the  purpose  of  dfitemiliiinc  this  particular 
question. 

[2]  We,  however,  believe  that  the  filing  by 
the  defendant  in  error  of  the  transcript  at 
the  last  term  of  the  court,  within  the  90 
days,  and  the  plainticr  in  error  having  failed 
to  file  any  transcript  In  this  court,  and  it 
appearing  uiwn  the  face  of  it  at  this  time  to 
be  a  complete  transcript,  In  accordance  with 
the  statute,  that  the  same  Is  here  for  all  pur- 
poses, notwithstanding  at  the  last  term  of 
court  the  defendant  In  error  was  not  nelng  it 
for  the  apparent  purpose  of  aiding  his  at- 
tempted affirmance  on  cortlflcate;  and  with- 
out extending  this  opinion  on  this  matter. 
It  is  our  order  that  the  clerk  shall  set  this 
case  for  submission  on  its  merits,  awaiting  a 
further  disposition  of  the  causa 


TEXAS  GENT.  BT.  00.  T.  BOSS. 
(Court  of  Civil  Appeals  of  Texas.  Dallas. 

Dec  13,  1913.) 

1.  Gabbiehs  ({  353*>— Gabbiagk  of  Pabsen- 
oBR»— BioHT  TO  EncnoH. 

Even  though  plaintiff  purchased'  a  ticket, 
yet  if  he  refused  to  deliver  it  to  the  cooductor 
for  cancellation,  and  Informed  him  that  he  had 
DO  money  to  pay  his  fare,  the  carrier's  serr- 
anta  may  property  eject  mm,  whether  he  was 
intoxicated  or  not; 

rEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  141D;  Dec.  Dig.  1  353.*] 

2.  NEouoKifOK  (I  8*)— Cabs  ab  to  FxBSon 

INTOXIOATKD. 

^e  caie  due  of  a  person  Intoxicated  to 
t^e  extent  of  being  unable  to  take  care  of  bini' 
sdf  la  that  of  reasonable  care  to  avoid  in- 

(Bd.  Note.— 7or  other  cases,  see  Negligence, 
Cent.  Dig.  1 10;  Dec  Dig.  |  8.*] 

S.  Gabszebs  (I  866*)— Gabbiagb  or  Passen- 

OEBS— PBESUMFTIONS. 

Where  the  employ^  of  a  common  carrier 
do  not  know  of  the  condition  of  an  intoxicated 
person,  they  may  act  upon  the  presumption 
that  he  will  ezerdse  care  to  avoid  Injury,  for 
they  are  under  no  obligatioD  to  take  unusual 

firecantions   to  protect  an  intoxicated  man 
rom  the  consequences  of  Us  own  folly. 
[Ed.  Note. — For  other  eases,  see  Carriers, 
Cent.  Dig.  i  1454;  Dec  Dig.  |  866.*] 

4.  Afpbaz.  AifD  Ebbob  (I  1064*)— Bxvnw— 
Habulbss  StotOB. 

In  a  personal  injury  action  by  a  passen- 
ger who  had  been  ejected  from  a  train  while 
ui  an  intoxicated  condition,  owing  to  his  re- 
fusal to  psv  his  fare  or  to  produce  bis  ticket, 
whne  he  counted  upon  the  negligeuce  of  the 
carrier's  servants  In  leaving  Um  at  a  danger- 


ous place  while  phydcally  and  mentally  Inca- 
pacitated, repeated  charges,  which  allowed  re- 
covery upon  proof  of  either  physical  or  mental 
incapacity,  were  prejudicial,  for  if  only  physi- 
cally incapacitated,  plaintiff  could  have  used 
care  to  protect  himself  from  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cfent  Dig.  H  4219, 4221-4224  ;Xiec  Dig. 

I  ioe4.*3      »■ " 

6.  Cabbiebb  (I  866*>-OAaBiAQB  of  Passen- 
OBBS— Ejection  of  iNTOxicATin  PAsaEHoxB. 
Where  the  servants  of  a  carrier  ejected  an 
intoxicated  passenger  who  was  both  mentally 
and  physically  incapacitated,  the  carrier's  lia- 
bility depends  upon  whether  the  place  of  ejec- 
tion was  such  a  one  as  a  pmdent  person  would 
have  considered  safe  under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  14S4 ;  Dec.  Dig.  |  366.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Horton  B.  Porter,  Judge. 

Action  by  Charley  Bose,  by  next  friend, 
against  the  Texas  Central  Railway  Company, 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Beversed  and  remanded. 

Alex.  S.  Coke  and  8.  W.  Marshall,  both  of 
Dallas,  and  Spell  A  Sanford,  of  Waco,  for  ap- 
pellant Walter  ColUns  and  Shnrtlefl  ft 
Commlngs,  all  of  Hlllsboro.  for  appellee; 

BAINBT,  0.  J.  Suit  by  appellee  against 
appellant  to  recover  damages  for  personal 
injuries  in  the  loss  of  a  leg  through  the  al- 
leged negligence  of  ai^llant  The  petition 
alleged,  in  substance,  that  on  the  17th  of 
September.  1912.  while  in  Waco,  Tex.,  he 
became  intoxicated  to  such  an  extent  that 
he  was  rendered  mentally  and  physically  in- 
capable of  protecting  himself  from  danger, 
or  of  ajipreciatlng  hia  danger,  or  of  know- 
ing and  understanding  the  nature  and  con- 
sequences of  his  acts,  and  that  said  condition 
obtained  until  after  he  recdved  the  injuries 
alleged ;  that  while  in  buiA  condition  he  pur- 
chased a  ticket  which  entitied  him  to  trans- 
portation from  Waco  to  Aquilla,  and,  board- 
ing the  train  at  Waco,  the  train  crew  at  the 
time  knovrlng  his  condition,  was  put  off  at 
Toklo,  a  station  nearer  Waco  than  his  destina< 
tion ;  that  he  was  still  in  the  same  condition, 
and  said  place  was  one  of  danger,  and  that 
trains  passed  at  intervals  over  said  track, 
and  plaintiff  on  account  of  said  condition 
came  In  contact  with  one  of  defendant's 
trains,  and  his  leg  was  so  mashed  amputa- 
tion was  necessary.  Defendant  answered 
by  general  and  special  exceptions,  and  denied 
specially  any  knowledge  on  the  part  of  de- 
fradant's  agent  that  appellee  was  Intoxicat- 
ed; that  the  conductor  called  on  appellee 
for  his  fare,  and  appellee  denied  having  a 
ticket,  or  that  he  had  any  money  with  which 
to  pay  fare,  and  that  when  Tokio,  a  regular 
station,  was  reached  appellee  got  off  the 
train  without  assistance;  and  also  contribu- 
tory negligence.  A  trial  resulted  in  a  verdict 
and  Judgment  for  $10,000,  from  which  this 
appeal  Is  takau 

The  appellant  complains  of  the  following 
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paragraph  (7)  of  the  court's  charge:  "If  you 
believe  from  the  evidence  that  the  .plaintiff, 
Charley  Rose,  or  some  one  for  him,  bought  a 
ticket  from  the  defendant's  agent  at  Waco, 
which  entitled  the  plaintiff  to  ride  on  de- 
fendant's train  to  Aquilla,  and  that  after 
buying  the  ticket  he  boarded  the  train  he 
was  mentally  or  physically  incapable  from 
the  use  of  intoxicants  of  caring  for  and  pro- 
tecting himself,  and  that  the  defendant's 
employes  in  charge  of  the  train  knew  that 
such  was  his  condition  or  knew  from  his  con- 
duct such  facts  as  reasonably  would  have 
produced  such  knowledge  in  an  ordinary 
mind,  and  that  the  defendant's  servants  of 
its  train  with  such  knowledge  allowed  the 
plaintiff  to  board  said  train,  and  that  said 
employes  knew  at  the  time  plaintiff  boarded 
the  train  that  bis  destination  was  Aquilla, 
and  if  you  further  believe  from  the  evidence 
that  at  Toklo  the  defendant's  employes  In 
charge  of  said  train  ejected  plaintiff  from  the 
train,  or  that  plalutlfl  debarked  from  said 
train  at  the  order  or  request  of  the  defend- 
ant's employes,  and  that  after  leaving  said 
train  he  was  Injured,  as  alleged  in  bis  peti- 
tion, and  It  yoQ  farther  believe  from  the  evi- 
dence that  the  defendant's  employes  in  charge 
of  said  train  were  guilty  of  negligence  In 
ejecting  plaintiff  from  the  train,  if  they  did, 
or  In  directing  or  ordering  him  to  leave  the 
train  at  said  place  as  tSxesy  did,  and  that  gnch 
negligence.  If  any,  was  the  proximate  cause 
of  plaintlfTs  l^lory,  U  any,  yon  will  find  for 
plaintiff." 

[1-3]  The  charge  assumeB  that  -  because 
appellee  had  bought  a  ticket  to  Aquilla  he 
was  entitled  to  the  same  care  as  a  passenger, 
regardlesa  of  his  refusal  to  deliver  It  to  the 
conductor  wbea  called  on  to  do  so.  Bnder 
the  evidence  we  think  this  was  error.  Con- 
ceding that  appellee  bad  purchased  a  ticket 
entitling  him  to  transportation.  It  was  of  no 
use  unless  prasented  to  the  conductor  for 
cancellation.  The  uncontradicted  testimony 
shows  that  appellee  denied  having  a  ticket,  or 
that  be  had  money  to  pay  his  fare.  Such  be- 
ing the  case  the  servants  of  appellant  had 
the  right  to  eject  him  at  a  proper  place, 
whether  he  was  Intoxicated  or  not  The  care 
due  an  Intoxicated  person  to  the  extent  of 
being  unable  to  take  care  of  himself  Is  that 
of  reasonable  care  to  avoid  Injuring  him. 
If  the  employes  do  not  know  of  the  condition 
of  the  intoxicated  person,  they  may,  as  a 
rule,  act  upon  the  presumption  that  he  will 
exercise  care  to  avoid  Injury,  for  they  are 
under  no  obligation  to  take  unusual  precau- 
tion to  protect  a  man  from  the  consequences 
of  bis  own  folly  or  wrong.  Elliott,  K.  R.,  | 
1172  <2d  Ed.) ;  Railway  Co.  v.  Evans.  71  Tex. 
361,  9  S.  W.  325,  1  L.  R,  A.  476;  Brown's 
Adm'r  V.  Ballway  Co.,  103  Ky.  211,  44  S.  W. 
649 ;  Nash  v.  Railway  Co.,  136  Ala.  177,  33 
South.  932,  96  Am.  St  Rep.  19;  SCcGleUand 
V.  Railway  Ca,  94  Ind.  276. 


[4]  The  court  also  told  the  Jury  that  If 
when  appellee  boarded  the  train  he  wn.s 
"mentally  or  physically  Incapable  from  the 
use  of  Intoxicants  of  caring  for  and  protect- 
ing himself,"  and  the  employee  knew  of  it 
and  they  were  negligent,  etc.  In  ejecting  him 
the  appellant  would  be  liable.  It  will  be 
noted  that  liability  is  based  on  the  existence 
of  two  conditions  of  Ihe  appellee  at  the  time 
of  his  ejection,  for  eltber  of  which  a  re- 
covery could  ,be  had,  viz.,  that  of  mental 
incapadty,  and  that  of  physical  Incapacity, 
when  a  recovery  Is  sought  upon  the  ground 
of  mental  and  physical  incapacity,  and  a  re- 
covery could  only  be  had  upon  the  evidence 
showing  both  mental  and  physical  Incapacity. 
The  error  Is  emphasized  in  three  or  four 
paragraphs  of  the  charge,  which  aggravates 
the  error  and  renders  It  reversible  error. 
A  man  Intoxicated  la  not  always  mentally  in- 
capacitated thereby,  and  tals  mind  may  be 
able  to  appreciate  his  condition  and  fully 
realize  his  situation.  If  he  was  physically 
Incapacitated  and  the  mind  not,  he  could  not 
go  Into  danger,  If  placed  in  a  safe  place.  But 
If  mentally  Incapacitated  only,  he  could  not 
use  his  senses,  and  would  be  liable  to  run 
into  danger. 

[S]  If  the  appellee  at  the  time  of  bis  ejec* 
tlon  from  the  train  was  mentally  and  physi- 
cally incapacitated  from  being  able  to  care 
for  and  protect  himself  from  danger,  then 
appellants  Uablli^  depends  upon  whether 
or  not  the  place  where  ejected  was  such  a 
one  as  a  prudent  person  would  have  consid- 
ered safe  under  the  circumstances.  Thomp- 
son on  N^.,  vol.  3,  SS  3246-3248. 

There  are  various  assignments  of  error 
which  we  wlU  not  discuss.  What  we  have 
said  sufficiently  shows  upon  what  Una  the 
case  should  be  tried. 

Ttae  jadgmmt  la  reversed,  and  tbe  cause 
remanded* 


Bx  parte  SAMS. 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nov.  Ut,  IfilS.   Rehearing  Denied  Dee.  13, 
1918.) 

lu  Habus  Cobfus  (S  99*)  —  TaAHSFEB  or 

Ohild. 

A  surrender  of  the  possession  of  a  child  by 
its  parents,  whether  evidenced  by  a  written  ia- 
stnimeot  or  resting  in  parol,  is  not  a  contract, 
and  cannot  be  enforced  as  sach.  because  neither 
the  child  nor  its  custody  is  a  matter  of  con- 
tract, although  the  transfer  will  be  enforced  if 
for  the  benefit  of  the  child. 

[Ed.  Note.— -For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  84;  Dea  Dig.  {  99.*] 

2.  Habeas  CoaPtrs  (j  85*)— Actions  fob  Cus- 
tody—Evidencb—Sufficienct  . 

In  an  action  by  a  father  for  the  custody 
of  his  minor  child,  pvidence  held  to  eatablidi 
that  the  child's  matei-tml  grandparents  acquired 
custody  lawfully. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  SS  77,  78 ;  Dec.  Dig.  {  85.*] 
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3.  Habus  Oobpttb  {f  99*)  —  Cortodt  of 
Child — Rights  of  Pabent. 

Appellant  eloped  with  the  minor  daughter 
of  respoodent^  and  upon  a  reconciliation  the 
nmawaya  made  their  home  with  respondents. 
About  two  years  after  the  young  wife  was 
killed,  leaving  a  child  less  than  a  year  old.  Ap- 
pellant, the  father,  left  the  child  with  its  matei^ 
nal  giandparentB,  who  carefally  nurtured  it, 
and  were  in  a  position  to  do  so.  Heli  that,  as 
the  prime  consideration  in  such  matters  is  tb« 
welfare  of  the  child,  the  custody  of  the  ma- 
ternal grandparents  would  not  be  disturbed 
while  the  child  was  of  tender  years ;  the  father 
being  inexperienced,  and  the  maternal  grand- 
mother being  able  and  anxious  to  take  the  best 
possible  care  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pas.  Cent.  Dig.  S  84;  Dec.  Dig.  {  99.*] 

4.  Habeas  Oobpub  (I  113*)  —  Custody  or 
Child  —  Habuixss  Erbob  —  Aduissiok  of 
evidbncb. 

In  babeaa  corpns  for  the  custody  of  a  child, 
the  erroneous  admission  of  a  deposition  taken 
in  another  snit  is  not  prejudicial  error  where 
the  same  matters  were  testified  to  by  another 
witness. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  lOS^llS:  Dee.  Dig.  |  IIS.*] 

Appeal  from  District  Court,  Hale  Connty ; 
L.  S.  Kinder,  Jndge.' 

Habeas  corpus  by  Buck  Sams  for  the  cqb- 
tody  of  Robert  Andrew  Sams.  From  a  de- 
nial of  his  application,  he  appeals.  Affirnsed. 

C.  D.  Rnssell,  of  Plainvlew,  for  appellant. 
R.  M,  Gllerd,  of  Plainvlew,  and  Carrigan, 
Montgomery  &  Britain,  of  Wichita  Falls,  for 
appeUees. 

HENDRICKS,  3.  Back  Sams,  the  father 
of  Robert  Andrew  Sams,  a  minor  child, 
sought  to  recover  the  custody  of  said  minor 
by  writ  0^  habeas  corpus  from  appellees, 
Bob  Mitchell  and  E.  A.  Mitchell,  the  mater- 
nal grandparents,  and,  upon  hearing  before 
the  court,  the  temporary  custody  of  the  Id- 
fent  was  awarded  to  the  maternal  grand- 
parents Mitciiell. 

[1 ,  2]  The  first  contention  of  appellant  Is 
tbat  the  district  ooort  In  a  habeas  corpus 
proceeding  has  no  right  to  inquire  Into  the 
matter  of  the  fitness' of  a  parent  to  care  for 
his  minor  child,  unless  It  Is  first  sbown  that 
said  parent  has  voluntarily  sun-endered  his 
custody  of  the  child  to  some  other  person, 
and  claiming  that,  such  voluntary  surrender 
not  having  been  shown  in  this  record,  the 
father,  without  any  farther  Inquiry,  was  en- 
titled to  his  child.  If  we  concede  the  cor- 
rectness of  the  appellant's  proposition  as  a 
legal  principle,  we  are  Inclined  to  think  that 
an  analysis  of  this  evidence  Is  suQlcient  to 
show  that  the  father  at  one  time  did  sur- 
render the  custody  of  his  child  to  the  mater- 
nal grandparents,  and  that  the  control  of  the 
child  by  the  appellees  Mitchell,  as  an  ori^- 
nal  question  was  not  an  illegal  control.  This 
evidence  discloses  the  marriage  of  Buck 
Sams  with  the  daughter  of  the  appellees  when 
he  was  about  20  years  of  age  and  his  wife  a 
'maiden  of  about  16.    It  was  a  "runaway" 


match,  with  a  complete  reconciliation  be- 
tween all  parties  immediately  following  the 
marriage;  Sams  and  his  wife,  almost  immedi- 
ately after  said  marriage,  making  their  home 
with  the  appellees,  and  the  child  was  born 
in  the  bouse  of  the  latter  alwut  14  months 
after  the  marriage.  Upon  the  4th  of  July, 
1913,  a  deplorable  automobile  accident  occur- 
ed  in  the  town  of  Plalnview,  the  home  of 
these  people,  at  a  time  when  Buck  Sams  was 
driving  the  car ;  the  ant(»nobile  was  wreck- 
ed, his  wife  was  killed,  and  at  that  time  the 
child  had  been  left  at  the  home  of  the  grand- 
parents Mitchell.  R.  H.  Mitchell  testified: 
"After  the  funeral,  and  after  the  return  froni 
the  Gonetery  (the  funeral  took  place  firom 
our  house),  old  Mr.  Sams  said.  *  «  •  IVe 
want  yon  to  have  the  baby ;  we  want  yon  to 
come  to  see  OS ;  and  we  want  to  come  to  see 
yon;'  and  I  said.  That  is  fair;  I  will  do 
the  best  I  can  by  it'  Buck  spoke  up,  and 
said,  'I  want  you  to  bring  the  baby  to  the 
store  to  see  me.'  I  said,  *I  will  wlienever  I- 
can.'  We  then  went  back  Into  the  room 
where  my  wife  was,  and  about  the  same  con- 
versation took  place.  Buck  was  asked  if  he 
was  going  to  his  father's  or  stay  there  (here), 
and  I  told  him  I  would  furnish  him  a  room, 
and  he  could  stay  there  (here)  as  long  as  he 
wanted  to.  So  my  wife  took  charge  of  the 
baby,  and  Buck  lived  there  until  about  the 
last  of  August.  During  that  time  he  and  I 
talked  about  the  baby  two  or  three  times;  I 
asked  him  if  It  was  his  intention  to  let  ua 
have  the  baby  •until  It  is  grown,  and  he  said. 
'That  is  what  I  understand.'  I  told  him  I 
wanted  to  do  the  best  I  could  by  it  and  he 
replied  he  was  sadsfied  of  that  I  then  told 
him  I  would  have  some  papers  drawn  up  to 
that  effect,  so  that  after  1  had  partly  raised 
it  he  could  not  come  and  take  It.  Four  or 
five  weeks  after  that  I  told  him  the  paper 
was  at  Mathls  &  Williams'  office,  and  for 
him  to  go  and  look  at  it  and  he  said  he 
would  take  It  and  let  his  father  see  It  before 
signing  it  and  I  told  him  that  would  be  all 
right"  It  seems  that  some  character  of  suit 
was  instituted  by  the  appeUees  Mitchell, 
against  Sams  which  was  dismissed  prior  to 
the  filing  of  the  present  suit  by  Sams,  and 
with  reference  to  this  prior  suit  and  his  in- 
tentions at  tbat  time  he  said,  "I  did  not 
make  any  effort  to  get  the  boy  until  they 
brought  this  suit  and  did  not  have  at  that 
time  any  present  intentions  of  taking  It" 
rather  corroborative  of  the  relinquishment  of 
the  child,  asserted  by  appellees.  When  young 
Sams  refused  to  sign  the  formal  Instrument 
be  did  not  demand  the  possession  of  the 
child,  and  this  refusal  would  not  affect  the 
prior  relinquishment  of  the  custody  of  the 
child.  The  surrender  of  the  possession  of 
the  child  by  its  parent  whether  evidenced 
by  vrritten  Instrument  or  in  parol,  as  an  at- 
tempted transfer  of  the  child,  of  course  "Is 
not  a  contract,  and  cannot  be  enforced  as 
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Buch,  because  neither  the  child  nor  its  cus- 
tody was  the  subject-matter  of  ccmtract" 
Legate  Legate,  87  Tex.  252,  28  8.  W.  282. 
The  Sapreme  Court,  however,  farther  says 
In  the  same  case :  "It  Is  sometimes  said  that 
such  a  TOluDtary  transfer  Is  *Told,'  or  that  it 
is  'contrary  to  public  policy' ;  but  the  cases 
udng  such  language  show  that  it  is  not  used 
la  an  absolute  sense,  bat  In  the  sense  that 
such  transfer  is  no  Impediment  to  the  action 
of  the  court  In  determining  what  Is  the  best 
for  the  interest  of  the  child.  The  law  does 
not  prohibit  such  a  transfer,  but,  on  the  con- 
trary, allows  the  child  to  reap  the  benefit 
thereof  when  it  Is  to  its  Interest  so  to  do." 
While  Buck  Sams  finally  refused  to  sign  a 
formal  Instrument  several  weeks  after  the 
previous  conversation,  in  which  it  is  stated 
that  he  understood  that  the  BCttchells  were 
to  have  the  baby  until  it  was  grown,  however, 
we  think  the  evldmc^  taken  as  a  wbol^  la 
sufficient  to  show  that  the  status  of  the  ma- 
ternal grandparents  as  to  the  child  was  not 
lll^al,  and  think  that  ttie  court  atabuld  not 
have  awarded  the  child  to  the  father  with- 
oat  further  inquiry  as  to  the  best  interests 
of  the  infant;  which  In  all  cases  of  this 
character  is  the  paramount  issue  inrolTed. 

IS}  Second.  The  appellant.   Baft  8»ioa, 
atrennouair  assails  the  Judgment  ot  the 
trial  court  by  asserting  that,  "eren  If  the 
court  found  that  he  [tba  fntb^r]  bad  rolun- 
tarUy  surrendered  the  baby  Into  the  cus- 
tody and  keeping  of  Bob  Mttchdl  and  B.  A. 
Mitchell,  upon  the  iisailng,  the  burden  was 
upon  the  latter  to  show  to  the  court  that  he 
was  unworthy  ot  the  trust  Imposed  upon  him 
by  law  to  maintain  and  rear  the  child;"  the 
relators  relying  principally  upon  the  theory 
that  the  presumption  that  arises  when  a 
parent  Is  demanding  Che  custody  of  bis  child, 
that  the  best  Interest  of  the  child  Is  presum- 
ed to  be  with  Ito  parent,  Is  not  overcoxn 
In  this  record,  and  dtes  the  case  of  State 
T.  Doaton.  83  Tex.  244,  64  S.  W.  901,  by  our 
Supreme  Court;  as  <nie  of  the  cases  convinc- 
ingly suggestive  that  the  father  should  re- 
coTOf  the  custody  and  possession  of  his 
child.    Of  course  we  acknowledge  all  the 
fbrce  attributable  to  the  language  of  the 
Supreme  Court  with  reference  to  the  prin- 
ciple enunciated.   Our  Supreme  Ooart  there 
had  a  ease  under  consideration  where  the 
mother  had  surrendered  the  child  to  a  con- 
nection whose  wife  was  a  distant  relative  to 
the  applicant  to  raise  and  care  for  the 
same.  Her  iiuanclal  condition  and  surroand- 
Ing  dicumstances  at  that  time  were  such  as 
to  pmreat  the  pn^o*  raising  and  education 
of  this  diUd;  but  subsequently  by  marriage 
her  financial  condition  became  very  much 
improved,  and  bm  husband  Joined  with  her 
for  the  recovery  of  her  child.   There  was 
no  question  as  to  the  diaracter  of  the  moth- 
er and  as  to  the  condition  of  her  bnsband 
with  reference  to  the  future  maintenance 
and  education  of  this  particular  minor.  The 
district  court  and  Court  of  GivU  Appeals 


denied  the  application  of  the  mother,  and 
the  Supreme  Court,  where  no  question  what- 
ever was  raised  as  to  the  fitness  of  the  moth- 
er, reversed  and  rendered  the  case.  This 
question  has  been  before  our  higher  courts 
several  times,  and  has  been  often  decided 
by  numerous  courts  of  the  different  states. 
Bvery  case  is  bottomed  uiwn  the  particular 
t&ctB  as  this  case  should  be,  and  in  the  de- 
termination of  confilcting  rights  the  guiding 
star  is.  of  cotu^  the  best  ihterests  of  the 
child,  either  temporarily  or  permanently.  As 
stated,  Bud^  Sams,  at  the  time  of  the  mar- 
riage, was  about  20  years  of  ag^  and  only 
22  at  the  time  of  the  trlaL    Prior  to  the 
time  of  the  disagreement  between  him  and 
the  maternal  grandparents,  they  had  dther 
lived  with  the  latter  or  only  a  blodk  and  a 
h:ilf  away,  and  Sams  testified  that,  after 
they  moved  from  the  home  of  the  Uitditila 
to  another  home  &eA«  by,  ttie  matemal  grand* 
mother  had  about  as  much  care  of  the  child 
as  ito  own  mother,  and  at  the  very  time  of 
t3te  unfortunate  catastrophe  when  the  moth- 
er was  Idlled,  tba  baby  was  in  tba  cars  of 
these  grandparrats.   The  testimony  is  sos- 
ceptiblA  of  die  eondusUm  that  Sams  was 
dnmk,  and  drove  the  auto  at  a  rather  reck- 
less rate  of  speed,  whidi  to  some  extent 
contributed  to  the  accident   Sams  twtlfled 
that;  although  he  had  run  away  with  tb^ 
daughter,  bad  signed  an  affidavit  (but  not 
sworn  to)  that  she  was  over  18  years  of 
age,  yet  these  grandparents,  up  to  the  time 
of  the  disagreement  over  the  child,  had  not 
complained  or  used  a  single  word  of  re- 
proadi,  and  the  relations  between  tbem  were 
amicable  In  every  respect    The  several 
months  that  he  stayed  In  their  house  these 
grandpantnta  provided  a  home  afid  board 
for  him  aiid  his  wife  without  char^  Thtf 
grandparents  teetlfled  that  whe^  Samtf  mov- 
ed to  the  home  near  by  they  visited  thel/ 
daughter  nearl/  every  day,  and  that  they 
still  helped  to  catfe  lor  the  baby,  and  this 
ooattaned  nntll  the  death  of  bis  daughter. 
yviHk  the  exclusive  cure  theMafter  of  said 
chU*    B«Mk  Sams  feMlfied  that  a  short 
time  a*8er  the  death  of      wffe,  and  during 
a  spell'  of  sic^ess  of  the'  child,  he  went  to 
Galveston  for  a  period  of  about  five  days, 
and  saM'  that  during  the  sItHcness  of  the 
child  (whether  before  or  after  the  trip  we 
are  nnable  to  infer):  "I  was  nof  Hp  a  single 
night  with  the  baby.    I  did  nof  have  a 
room  where  1  could  be  with  it    The  baby 
was  very  sick  during  a  good  part  of  the 
time.  1  did  not  go  down  and  ask  about  him 
a  single  night"  He  further  said  that  after 
he  left  the  home  "dating  September,  October, 
and  November,  he  was  not  afraid  but  what 
the  baby  would  be  properly  cared  for,  and  he 
knew  that  they  would  take  good  care  of  the- 
child."   The  testimony  indicates  that  young 
Sams,  at  least  prior  to  the  death  of  his 
wife,  although  by  a  great  many  considered 
as  sober  and  industrious  and  a  hardworking 
young  man,  was  rather  a  steady  drinker. 
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keeping  wbS^kj  at  times  at  bla  borne,  and 
ordering  beer  by  tbe  barr^  He  says  the 
reason  he  left  tbe  home  of  the  Mitchells 
was  that  Mrs.  Mitchell  accused  blm  of  mur- 
dering her  daughter.  Mr.  Mitchell  gives  an 
entirely  different  version  of  the  conversation 
at  that  time,  stating  that  when  Sams  said 
that  he  coQid  not  sign  the  Inirtrument  pre- 
pared by  the  lawyers  for  the  transfer  of  the 
child,  and  that  it  wonld  break  his  mother's 
heart,  his  wife  replied,  "Ton  have  not  bro- 
ken any  hearts,  have  you?"  Sams  further 
said  that  the  mother,  for  tbe  purpose  of 
obtaining  his  signature,  held  a  threat  of  In- 
dictment over  his  head  for  the  klUlug  of 
the  daughter,  and  states  that  when  these 
things  occurred  Bob  Mitchell  was  present; 
and  Mitchell  states  that  he  did  state  to 
young  Sams  that,  Ton  know  If  it  had  not 
been  for  me  you  would  have  been  Indicted," 
and  further  stating  to  blm  that  there  was  no 
Intention  whatever  of  having  him  Indicted 
for  anything  with  reference  to  that  matter. 

When  Sams  left  the  home  of  the  maternal 
grandparents,  the  evidence  discloses  that 
th^  tried  at  various  times  to  get  the  father 
to  come  and  see  the  child,  which  was  re- 
fused by  him,  on  the  ground  that  he  did 
not  know  what  they  would  do;  that  he  did 
not  fed  Just  right  about  what  they  had  said 
to  him.  On  one  or  two  other  occaalons  the 
child  was  in  an  auto  In  the  streets  of  Plain- 
view,  and  he  was  solicited  to  come  and  see 
the  diild,  bat  refused  without  any  reason. 
We  are  Inclined  to  think  that  the  appellant 
In  this  Instance  has  exhibited  some  indif- 
ference to  the  r^l  welfare  of  the  child.  Of 
course  we  are  not  pretending  to  soond  the 
depths  of  human  affection  flowing  from  par- 
ent to  child;  but  we  do  believe  that  tbe  trial 
court,  under  all  the  circumstances,  was  en- 
titled to  bold  that  temporarily  tbe  best  Inter- 
ests of  this  diild  were  with  its  maternal 
grandparents.  The  prior  actions  of  the  fa- 
ther may  hare  indicated  to  tbe  trial  court 
some  deterioration  In  that  moral  force  and 
character  which  In  some  degree  unfitted  him 
for  the  supervision  of  this  Infant  at  this  par- 
ticular time,  notwithstanding  the  care  and 
nnrtnre  wonld  be  with  bis  mother.  The 
child  at  the  time  of  the  trial  was  shown  to 
be  In  the  very  best  of  health,  and  the  love 
and  affection  of  the  maternal  grandparents 
Is  rtroni^  and  their  previous  solicitude  and 
successful  care  undisputed.  It  is  natural 
that  this  particular  grandmother  knows  more 
of  the  temperament  and  the  physical  necessi- 
ties of  this  child  than  any  other  person  liv- 
ing. The  record  does  not  show  that  tbe  pa- 
temal  grandparoits  in  any  one  particular 
bad  ever  bad  the  care  of  this  Infant,  either 
in  sickness  or  in  health;  naturally  so,  as  the 
mother  of  this  child  would  turn  to  her  own 
mother  for  advice  and  assistance  In  the  care 
of  her  iSdUL  The  testimony  indicates  a 
pecoUar  and  nnnsoal  dlis>08lti(m  of  forbear- 
ance upon  the  part  of  the  appellee  Bob  Mitdi- 
ell  with  reference  to  the  appellant,  Buck 


Sams.  Tbe  father  of  Sams,  after  bis  daugb- 
ter-ln-law's  death,  evidently  having  In  mind 
tbe  best  interests  of  tbe  chMA,  agreed  that 
It  was  best  for  the  Mltdiells  to  have  the  In- 
fant. It  Is  true  he  says  that  he  is  willing 
now  to  give  Buck  and  the  child  a  home  in 
his  house,  and  tliat  It  Is  his  wife's  wish, 
and  this  court  Is  not  drawing  any  Invidious 
comparisons  between  the  two  homes,  but 
the  strong  attachment  of  the  grandmother 
Biltchell  and  the  grandfather.  It  being  the 
only  lineal  relative,  Intensified  by  the  asso- 
ciation previously  end  at  present  existent, 
with  the  care  at  all  times  manifested  for 
the  baby — ^naturally  at  this  time  their  knowl- 
edge of  the  obild  is  greater  and  the  attach- 
ment stronger.  If  you  eliminate  the  paternal 
grandparents  and  tbe  home  offered  by  tb&aa 
In  this  case,  there  could  be  no  hesitation  on 
the  part  of  any  court  that  the  appellees 
should  have  the  child.  The  evidence  indi- 
cates that  both  grandparents  are  people  of 
comfortable  circumstances,  the  &ther  and 
mother  of  Sams  being  60  and  46  respective- 
ly, and  the  dtizenshlp  and  moral  worthi- 
ness of  all  unquestioned;  Bob  Mitchell  is 
61,  and  his  wife  39.  the  latter  In  good  bealth, 
and  in  every  way  capacitated  to  care  for  the 
baby.  But  the  inexperience  of  the  father, 
taken  in  connection  wlUi  other  drcnmstanc- 
es  with  reference  to  bis  attitude  towards 
the  child,  aside  from  the  mother  and  father, 
wonld  necessarily,  when  yon  regard  the 
best  interests  of  tbe  child,  lead  to  this  om- 
clusion. 

The  case  of  Stnrdevant  r.  State,  decided 
by  the  Supreme  Court  of  Nebraska,  report- 
ed In  19  N.  W.  618,  was  one  where  an  in- 
fant child,  eight  months  old,  was  placed  in 
the  custody  of  its  grandparents,  Its  mother 
being  dead,  and  on  account  of  the  father's 
age — ^23  years — and  inexperience  of  tbe  fa- 
ther of  the  child,  the  grandparents'  custody 
was  maintained.  That  court  said:  "From  a 
careful  examination  of  the  authorities  at  our 
command,  we  think  the  prevailing  rule  in 
tills  country  may  be  briefiy  stated  to  be  that 
In  controversies  similar  to  this,  especially 
where  the  infant  is  of  the  tender  age  of  the 
one  contended  for,  the  court  will  consider 
only  the  best  interest  of  the  child,  and  make 
such  order  for  its  custody  as  will  be  for  its 
welfare,  without  any  reference  to  the  wishes 
of  the  parties.  *  *  *  It  Is  no  doubt  true 
that  the  defendant  In  error  is  greatly  attach- 
ed to  this  child,  and  the  facts  as  found  by 
tbe  court  show  that  he  is  In  every  respect  a 
suitable  person  to  have  its  care  and  custody. 
But  when  we  consider  his  age  and  want  of 
experience  we  are  driven  to  the  conclusion 
that  personally  he  could  not  care  for  the 
wants  of  a  child  so  young  and  helpless. 
*  *  *  The  grandi^rents  have  had  the 
custody  of  the  child  since  Its  birth,  are  great- 
ly attached  to  It,  have  ample  means  to  pro- 
vide for  Its  wants,  and  have  the  Jadgmoat 
and  experience  so  essential  and  necessary  to 
convince  any  one  that  It  Is  better  for  the 
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child  to  remain  where  It  Is  until  rnctn  time  aa 
Its  age  and  condition  will  Justify  the  father 
in  assnming  its  custody." 

Onr  own  Supreme  Court  (Legate  t.  Le- 
gate, 87  Tex.  248,  28  8.  W.  281),  has  said  In 
cases  of  this  kind:  "The  right  of  the  parent 
or  the  state  to  surround  the  child  with  proper 
influences  Is  of  a  goTemmental  nature ;  while 
the  right  of  the  child  to  be  snrronnded  by 
such  Influences  as  will  best  promote  Its  physi- 
cal, mental,  and  moral  deredopment  Is  an  In- 
herent ri^t,  of  which,  when  once  acquired. 
It  cannot  be  lawfully  deprived." 

As  stated,  there  is  no  question  as  to  the 
dtlzenship  of  Uie  grandfather  3ams  and  the 
excellence  of  his  wife,  the  paternal  grand- 
mother. There  Is,  however,  the  question  that 
the  Mitchells  know  this  infant  better  and  are 
endeared  to  it  deeper  on  account  of  the  pre- 
vious association  and  solicitude  in  sickness 
and  in  health  than  any  other  one  person;  tbat 
tbey  understand  better  its  physical  well-be- 
ing, and  we  all  know  that  a  child  of  this  age 
ts  to  a  considerable  extent  passing  through  a 
critical  period  in  infantile  existence;  prob- 
ably since  the  death  of  Its  mother,  at  which 
time  It  was  about  seven  months  of  age,  It  has 
been  a  "bottle  baby,"  sustained  by  artificial 
food.  We  do  not  say  that  the  evidence  shows 
that  the  paternal  grandparents  nil!  not  give 
this  child  the  same  attention  as  the  maternal 
grandparents;  but  we  do  say  that  it  is  a 
demonstrated  fact,  from  the  birth  of  this 
baby,  through  all  infantile  vicissitudes,  the 
deep  solicitude  and  successful  nurture  mani- 
fested by  the  appellees  point  to  the  correct- 
ness of  the  trial  court's  conclnslons.  The  fol- 
lowing cases,  involving  controversies  between 
the  parent  and  grandparents,  and  decided  In 
favor  of  the  latter,  touch  this  case  upon  some 
features  of  the  question  Involved ;  the  prime 
consideration  in  some  of  the  cases  being  the 
best  ioteresta  of  the  physical  condition  of 
the  child,  and  in  some  of  the  cases  blended 
with  a  moral  and  mental  welfare  of  the  In- 
fant, and  considered  by  the  court  in  awarding 
the  child  to  the  grandparents  who  had  In  the 
past  the  care  and  custody  of  the  Infant,  and 
to  which  we  refer  without  further  extending 
the  limits  of  this  opinion:  McKercher  v. 
Green.  IS  Colo.  App.  270.  68  Pac  406;  State 
ex  reL  Thompson  v.  Porter,  78  Neb.  811,  112 
N.  W.  286;  Gardenhlre  t.  Hinds,  38  Tenn. 
(1  Head)  410;  Ex  parte  Davldge,  72  S.  a  16. 
61  S.  E.  269 ;  Jones  v.  Darnall,  103  Ind.  669, 
2  N.  E.  229.  63  Am.  Bep.  545 ;  Huflsey  T.  Whit- 
ing, 145  Ind.  680,  44  N.  E.  640,  57  Am.  St 
Rep.  220. 

14]  The  appellant  insists  that  the  court  im- 
properly admitted  and  considered  the  deposi- 
tion of  one  Bnnyon  and  hla  wife  taken  In  an- 
other suit  between  the  same  partis;  this 
record  dlsdoalng  that  In  that  case  the  same 
question,  that  Is,  the  custody  at  tUs  cblld. 
was  Involved.  This  testimony  purports  to 
reveal  certain  occurrences  between  Sams  and 


bit  wUb  and  the  conduct  and  condition  of 
Sams  on  one  of  the  streets  of  Plalnvlew  a 
short  time  prior  to  the  accident  when  MrcL 
Sams  was  killed.  The  prevailing  and  in- 
fluencing considerations  Indicated  in  this 
opinion,  requiring,  as  we  think,  an  afflrmance 
of  the  judfpient  of  the  trial  court,  devitalise 
the  force  of  the  position  of  appellants  as  to 
any  technical  error  committed  by  the  trial 
judge  in  the  8dmlssl(m  of  this  testimony,  and 
make  it  of  little  weight,  if  any.  in  regarding 
the  matter  of  the  real  Interests  of  the  child, 
considering  its  helplessness  and  the  present 
[>os8esslon  of  ibe  Mitchells  In  mlnlstwing  to 
the  child  for  its  present  welfare.  The  same 
testimony  was  tn  substance  delivered  by  an- 
other witness  on  the  stand,  the  brother  of 
Runyon.  who  saw  the  occurr^ces  detailed  in 
the  depositions,  and  upon  the  whole  we  think 
the  error  harmless,  and  overrule  the  assign- 
ment 

The  court's  Judgment  in  this  cause,  the 
form  of  which  we  commend.  Is  merely  a  dep- 
rivation of  the  father,  and  a  permission  of 
the  custody  of  the  maternal  grandparents, 
subject  to  the  further  order  of  the  court,  with 
the  further  provision  for  the  right  of  visita- 
tion of  the  father  at  all  reasonable  times  for 
the  purpose  of  seeing  the  child,  and  our  con- 
clusion Is  upon  the  whole  that  the  Judgmmt 
of  the  court  as  to  the  present  custody  of  this 
child  Is  proper. 

Judgmoit  affirmed. 


ELLERD  T.  CAMPFIEIJ3. 

(Court  of  Civil  Appeals  of  Texas.  AmaiUlo. 
Nov.  22,  1913.   Oo  Motion  for  Rehear- 
ing, Dec.  20,  1013.) 

1.  Tbial  (I  349*)— Speciai,  Issues— Discbx- 

nON  OF  COUBT. 

The  rule  of  the  Supreme  Court  for  the  dis- 
trict and  county  courts  that  spedal  issues 

should  be  submitted  only  when  the  pleadings 
contain  several  combinations  of  fact,  each  of 
which  constitutes  a  cause  of  action  or  groand 
of  defense,  is  not  a  limitation  of  the  power  of 
the  court  and  a  definition  of  the  character  of 
the  cases  which  should  be  submitted  to  the 
jury  on  special  issues;  but  under  the  statute, 
the  court,  on  the  request  of  either  party  or  on 
its  own  motion,  may  submit  a  case  on  special 
issues,  and  a  party  complalninK  must  show  that 
he  was  prejudiced  thereby  before  be  can  com- 
plain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  590;  Dec.  Dig.  $  349.*] 

2.  Thial  (§  255*)— iNSTBUcnoNa— DBimrnoK 
OF  Tebms— Requests- Necessitt. 

The  failure  of  the  court  to  define  1^1 
phrases  in  its  instructions  is  not  error,  unless 
the  party  objecting  requests  a  charge  defining 
the  terms,  sad,  in  the  absence  of  a  special  re- 
quest, the  failure  to  define  the  word  "agree- 
ment  in  an  instruction  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dtg.  S§  427,  428;   Dec.  Dig.  |  266.*] 

3.  Afpeai.  ANn  "Etstmit  (|  102T*)— Habmubss 
Ebrort-Erbobs  not  Affectino  Result. 

Where,  in  an  action  on  vendor's  lien  notes, 
the  issue  was  whether  the  time  for  payment 
had  been  extended  under  an  agreement  be- 
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tween  an  ageot  of  plain tiif  and  defendant,  and 
tbe  jury  Bpecifically  found  that  no  agreement 
was  made,  rnlinn  inrolTlng  the  antbority  of 
tbe  agent  to  make  the  agreement  were  unma- 

teiiaL  ,  , 

[Ed.  Note.— For  other  cases,  Bee_  Appe^^ 
Error,  Cent  Dig.  S  4033;  Dec.  Dig.  J  1027.*1 

On  Motion  for  Reheailng. 

4.  APPIAL  AMD    BRBOB   (|  690*)— QUESTIONS 

Bevikwable— Bill  of  Exceptions. 

An  assignment  of  error  complaining  of  tbe 
exdnsion  of  evidence,  not  snpported  by  the 
IdU  of  ezceptloiis  applicable  to  tbe  assignment, 
does  not  raise  any  question  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2897-2S99,  2902-2904, 
2906,  2908;  Dec  Dig.  fi  690.*] 

Appeal  from  District  Court,  Hale  County; 
U  8.  Kinder,  Judge. 

Action  by  John  W.  Campfleld  against  John 
J.  Ellerd.  From  a  judgment  for  plalntlft,  de- 
fendant appeals.  Affirmed,  and  motion  tor 
reheatUig  oTemled. 

Maddoi,  Tmlove  ft  Elmbroo^.  ttt  Amaril- 
lo,  and  I*  R.  Pearson,  of  Plainview,  for  ap- 
peUai^  Matties  ft  WlUiams  and  Graham  ft 
Oiabam,  all  of  Flainvlewt  for  appellee. 

HBNDBICES,  J.  This  suit  was  filed  by 
the  aiv^lee,  John  W.  Camp&eld,  against 
John  J.  Ell^d,  the  appellant,  to  recover  In 
the  trial  court  on  two  vendor's  lien  notes 
amounting  to  |1,150  each;  also,  for  tbe  usual 
attorney's  fees  and  foreclosure  of  the  ven- 
dor'a  lien  upon  the  land  and  for  which  the 
notes  were  imrtly  given.  The  appellant.  El- 
lerd, admitted  the  execution  of  the  notes  in 
question,  hut  qiedflcally  allseed  that  the 
notes  bad  not  matured  at  the  time  the  suit 
was  instituted,  tor  the  reason  that  an  i^ree- 
ment  had  been  made  between  him  and  one  E. 
E.  Winn,  the  alleged  authorized  ageot  of 
Campfi^  to  extend  the  time  of  payment  of 
tbe  notes  in  question  until  February  9,  1913, 
and  the  suit  having  been  instituted  prior  to 
tbat  time  was  premature  and  should  be  abat- 
ed. Tbe  court,  at  the  request  ot  tbe  appel- 
lee, submitted  the  case  to  the  jury  on  special 
Issues,  and  tbe  first  Issue  tendered  by  tbe 
court  was  as  follows:  "Was  there  an  agree- 
ment between  B.  E.  Winn  and  the  defendant, 
John  J.  Ellerd,  by  wbltdi  it  was  agreed  tbat 
the  payment  ot  the  notes  In  controversy  was 
extoided  tmm  February  9,  1012,  until  Feb- 
ruary 0, 1913"— tbe  court  further  Instructing 
the  jury  that,  if  they  gave  an  affirmative 
answer  to  this  question,  tbe  Jury  would 
proceed  to  answer  further  questions  submit- 
ted by  blm;  but,  U  they  answered  the  first 
question  in,  the  iKgative,  it  would  not  be  nec- 
essary to  answer  any  subsequ^t  questions 
embo^ed  in  Ibe  chaigfc 

[1]  The  appellant  claims  that  this  cause 
and  the  issues  involved  therein  should  not 
bare  been  submitted  to  Uie  Jury  on  special 
Issues,  "because  tbe  Issues  of  tact  and  of 
law  Involved  in  this  case  were  not  such  as 
could  be  fairly  and  legally  presented  to  the 


jury  upon  special  issuea^*  submitting  a  prop- 
osition that  "the  charge  ot  the  court  Should 
be  submitted  on  special  Issues  only  when  the 
pleadings  contain  several  combinations  ot 
fact,  each  of  which  constitutes  a  cause  of 
action  or  ground  of  defense,  and  is  sufficient- 
ly supported  by  the  evidence  to  require  a 
charge  upon  which  an  issue  has  been 
formed." 

Appellant  Is  attempUug  to  apply  rule  61, 
quoted  as  above,  and  promulgated  tbe  Su- 
preme Court  of  the  state  for  tbe  district  and 
county  courts,  ^vith  reference  to  charges  and 
Instructions  by  those  courts  to  Juries.  This 
rule  is  not  intended  as  a  limitation  upon 
the  power  of  the  trial  court  and  a  definition 
of  the  character  of  case  which  should  be 
submitted  to  the  iutj  upon  special  Issues. 
It  is  very  plain  from  our  statute  that,  upon 
request  of  any  party  to  the  suit,  and  at  tbe 
present  time,  without  any  request,  the  court, 
upon  its  own  motion,  may  submit  the  cause 
in  such  a  manner.  The  appellant  has  not 
suggested  in  the  slightest  in  what  manner 
be  was  injured  by  a  submission  of  this 
cause  upon  special  .issues.  In  reading  the 
brief  proffered  in  this  court  for  a  reversal 
of  the  cause,  we  are  unable  to  find  any  state- 
ment of  the  evidence  of  any  witness  that  an 
agreement  of  extension  in  accordance  with 
the  defendant's  pleadings  was  ever  made; 
and,  again,  the  court  has  quite  a  plenary 
power  in  this  respect,  and,  to  say  the  least 
of  it,  it  would  certainly  be  incumbent  upon  ap- 
pellant, in  a  matter  of  this  kind,  to  show 
some  deprivation  of  a  legal  right  or  some 
abuse  of  discretion,  wh^n,  under  the  statute, 
either  party  requests  such  a  submission,  and 
the  Jury  Is  so  instructed;  and,  as  a  concrete 
proposition,  we  take  It  would  tie  hard  to 
show  Injury. 

[2]  Appellant  assigns  as  error  the  action  of 
the  court  In  submitting  to  the  Jury  special 
Issue  No.  1,  which  we  quoted  above,  for  the 
reason,  as  indicated  In  his  proposition,  that 
"It  Is  the  province  of  the  court  to  charge  the 
jury  on  questions  of  law  involved  In  the 
case,  and  all  legal  propositions  should  be  de- 
fined." And  in  his  argomeut  under  this  as- 
signment he  further  says  tbat  the  court  does 
not  undertake  to  give  a  legal  definition  of 
"agreement,"  but  leaves  this  question  of  law 
entirely  to  the  jury;  and  that  "it  is  well 
settled  that  questions  of  law,  with  only  a 
few  e:iceptIons,  are  for  the  court,  and  all 
legal  phrases  and  terms,  such  as  'agreement,' 
'negligence,*  etc.,  should  he  defined  by  the 
court  in  its  charge,  and  a  failure  of  the 
court  to  define  legal  phrases  is  error." 

Appellant  has  a  misconception  of  the  law 
upon  this  subject  -as  applicable  to  the  par- 
ticular question  Involved,  the  authorities  cit- 
ed are  not  in  point,  and  a  failure  of  the  trial 
court  to  define  legal  phrases  or  give  deflul- 
tlons  Is  ordinarily  not  error  unless  the  party 
who  is  objecting  in  the  appellate  court  to  the 
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oioission  of  tbft  trial  court  In  this  respect 
has  himself  requested  a  charge  o£  the  lower 
court  desiring  a  deSnitlon  of  the  terms  used 
In  the  general  charge.  We  think  this  Is  well 
Illustrated  by  the  following  cases :  Arkansas 
Constnictlon  Co.  t.  Engene,  20  Tex.  CIt.  App. 
601,  50  S.  W.  736;  Lagow  t.  Grorer,  77 
Tex.  448.  14  8.  W.  141 ;  Texas  Midland  B. 
Co.  Y.  Ritchey,  49  Tex.  CIt.  App.  409,  108 
S.  W.  732;  Texas  &  Padflc  B.  Co.  v.  O'Don- 
nell,  58  Tex.  27.  The  omission  of  the  trial 
court  to  define  the  term  "ordinary  care"  is 
not  afflrmatlre  error  and  cannot  be  com- 
plained of  where  a  special  instruction  de- 
fining them  has  not  been  requested.  Western 
Union  Telegraph  Co.  v.  James,  31  Tex.  CIt. 
App.  603,  73  S.  W.  70,  writ  of  error  refused 
In  97  Tex.  651,  73  S.  W.  79,  no  opinion. 

The  appellant  in  this  case  failed  to  request 
any  definition  of  the  trial  court  as  to  the 
meaning  of  the  term  "agreement,"  and  hence 
we  believe  is  not  in  an  attitude  to  complain 
under  the  decisions. 

[3]  The  ap[>ellaut  submits  other  assign- 
ments upon  other  alleged  errors  of  the  trial 
court,  which  we  deem  to  be  entirely  imma- 
terial on  this  appeal  for  the  reason  that 
when  the  Jury  spedflcally  answered  that 
there  was  not  any  agreement  entered  into  be- 
tween the  agent  Winn  and  the  defendant  El- 
lerd,  as  to  ttte  extension  of  tiie  notes,  neces- 
sarily the  whole  defoise  of  the  appellant 
failed. 

The  succeeding  questions,  as  to  whether  or 
not  the  agent  bad  the  authority,  or  whether 
it  was  within  the  apparent  scope  of  Winn's 
authority  to  make  the  agreement,  or  whether 
Oie  court  committed  error  In  other  portions 
of  the  charge,  or  whether  apedal  charges 
sabmitted  and  refosed  by  the  trial  court  up- 
on such  questions  were  error,  are  clearly 
unavailing,  for  if  the  agreement  was  not 
made  the  predicate  of  appellants  defense  ia 
gonfc  We  are  unable  to  ascertain  from  ap- 
pellant's brief,  or  from  the  record,  that  the 
alleged  ftiilnre  upon  the  part  of  the  trial 
court  to  do  certain  things  complained  of,  or 
In  6xdng  other  things  charged  as  error,  af- 
fected in  any  re^KCt  the  action  of  the  Jury 
in  finding  that  an  agreemtmt  was  not  made 
between  Sllerd  and  the  agent  Winn;  and, 
again,  appellant's  asslgnmeuta,  with  the 
statements  thereunder,  with  reference  to 
such  other  errors  charged  against  the  trial 
court,  are  quite  abstract  In  th^  presenta- 
tion with  InsuflMent  statements,  and,  as 
stated  above,  without  even  a  presentathnt  to 
tbia  court  of  any  tratlmony  of  any  witness 
with  reference  to  any  part  of  the  record  that 
any  agreement  for  extension  of  the  particu- 
lar bid^tedneira  was  ever  made. 

TbB  appellee  snggests  Ih  this  case  that  the 
appeal  Is  one  for  delay  and  requests  an  af- 
flrmanoe  of  the  cause  with  10  per  cent  dam* 
ages  under  the  statute.  We  have  gone  to 
the  record  and  statement  of  facts  In  this 


case,  upon  the  matter  of  the  sincerity  of  this 
appeal,  and  have  concluded  to  affirm  the 
case  without  the  10  per  cent,  damages  re- 
quested. 

We  find  no  error  In  this  record,  and  the 
Judgment  of  the  trial  court  Is  affirmed. 

On  Motion  for  Rehearing. 

[4]  The  appellant,  Saierd,  In  this  eanae 
complains  that  this  court  erred  in  falling  to 
pan  upon  his  first  assignment  of  error,  sta^ 
ing  as  one  of  his  reasons  that  witness  Walter 
Day,  whose  testimony  was  rejected  by  the 
trial  court,  would  have  testifled,  if  permitted 
by  the  court.  In  substance  that  he  had  mi 
abstdnte  knowledge  of  Ote  buslnesB  relations 
existing  between  Winn  and  Gampfleld,  "or 
that  he  knew  In  a  general  way  tltat  th^ 
WOT  partners."  In  referring  to  Uie  appel- 
lax^'s  brief  on  this  subject,  and  applicable 
to  tills  assignment,  the  statement  under  the 
assignment  Is  as  follows:  "The  wttness  Wal- 
ter Day  testified  that  he  had  been  acquainted 
with  the  witness  B.  E.  Winn  and  the  plaln- 
tiir  C^uupfield.  for  the  past  five  years,  and 
that  he  knew  In  a  general  way  the  business 
wUch  the  said  BL  B.  Winn  looked  after  for 
tiie  idalntur  Gampfleld;  that  he  did  not  re- 
member any  certain  transaction,  but  knew  In 
a  general  way.  Upon  objection  by  jdalntUTs 
counsel,  this  testimony  was  by  the  court  ex- 
dnded  from  the  Jury.  Defendant's  Bill  of 
Exception  No.  3,  Tr.  pp.  85,  36." 

The  above  statement  in  appellant*!  brief 
of  the  ofl!ered  testimony  of  Walter  Day  la  a 
correct  reflection  of  defendant's  bni  «f  ex- 
ception Na  S,  referred  to  herein  hy  appel- 
lant, and  his  bin  of  exceptl<ni  No.  8  has  no 
r^erence  whatever  to  any  testimony  of  Day 
"that  he  knew  in  a  general  way  that  they 
were  partners."  The  statement  of  the  testi- 
mony in  bill  of  exception  Na  8,  made  by 
appelant  In  his  original  briet  and  tiie  bill  of 
exceptions  In  the  transoiipt  sustaining  It, 
present  a  character  of  testlmcmy  we  tliou^t 
was  plainly  inadndsslble  and  fliat  tt  was  un- 
necessary to  discuss  It. 

In  re-reading  appellants  brl^  especially 
applicable  to  this  assignment,  we  do  not  find 
a  single  reference  offered  In  the  assignment, 
the  proposition,  the  statement,  or  the  "re- 
marks," of  any  offered  testimony  of  Welter 
Day  "that  be  knew  In  a  general  way  that 
they  (Winn  and  Gampfleld)  were  partners." 
We  find  such  a  statement,  In  reading  the 
record.  In  another  and  different  bill  of  ex- 
ceptions, wbldi  Is  not  assigned;  but  we  are 
not  saying  that  we  would  eonslda  sneh  tes- 
timony would  have  effected  a  reversal  of  the 
case,  but  simply  state  that  appellant  has  not 
complained  that  the  court  reacted  such  tes- 
timony, nor  waa  It  called  to  the  attentlmi  of 
this  court  in  any  way,  and  dtfendanf s  bill 
of  exception  No.  S  supporting  the  asstgn- 
ment  does  not  raise  such  a  questUm. 

Tlie  motion  for  rehearing  Is  overruled. 
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TBIIJlTY  *  B.  Y.  RT.  Oa  T.  BLACK- 

SHEAB. 

(Court  of  CiTil  Appeals  of  Texas.  Dallas. 
Nov.  ^  1913.    Behearisg  Denied 
Dec;  20,  1913.) 

1.  Bailboads  (1 396*)— Ikjubus  Nbab  Tbaok 
—  MBauasiraK— BX8  Ipsa.  Loquitub  Doo- 

TKINK. 

The  ni  SpM  loanitar  doctrine  wiU  raiae 
a  presoniption  of  neKligence  by  defendant  rail- 
road company,  where  plaintiff  while  plowing 
in  his  field  about  50  feet  from  the  track  was 
struck  by  a  spike  ''picked  up"  by  a  passing 
freight  train  and  thrown  with  great  force  into 
plaintiff'a  field. 

[Ed.  Note.— For  other  caaes,  eee  BaUroad% 
Cent.  Dig.  II  U41-1S18,  13D7;  De&  Dig.^ 
398.*] 

Z.  Razlboadb  (S  384*)— Injueiks  Nbab  Bight 

OF  Wat— Dott  of  Ooupakt. 

A  railn^  company  was  bound  to  operate 
its  train  so  aa  not  to  Interfere  with  plaintiff'a 
^oyment  of  his  pxemiBea  near  the  right  of 
way  by  caetiDg  niiariiiia  tttna  the  train  and 
injuring  plaintm. 

[Ed.  Notfc— For  other  cases,  see  Bailroada^ 
^t.  Dig.  H  1252.  12B8;  Dec  Dig.  |  864.*] 

DxifAOKB  (I  208*)  —  JtiKT  QuxsnoNEi  — 

'jpna  OF  Dauaqk. 

In  an  action  against  a  railroad  company 
for  Injuries  by  being  struck  by  a  spike  thrown 
by  a  passing  train  while  plaiotifl  was  In  an 
adjoining  field,  whether  plaintiff  was  rendered 
unable  to  sleep  on  bis  left  side  by  reason  of 
the  injury,  so  as  to  be  entitled  to  damages  on 
that  ground,  held  a  jury  gueation. 

[Bd.  Note.— For  "other  cases,  see  Damage 
.cSl  Dig.  H  54,  64,  68,  132,  144. 145,  205.  m 
58S.  884 ;  Bee  Dig.  «  208.'] 
4.  Afpsai.-  and  Ebbob  (S  216*)  —  InsTBUO- 

noKS— Necessity  of  REijtntST. 

Any  error  in  not  limiting  the  recovery  for 
loae  of  time  to  the  sum  alleged  in  the  petition 
to  have  been  lost  was  one  of  omission  of  which 
defendant  cannot  complain,  where  he  did  not 
ask  a  special  charge  correcting  such  omission, 
especially  where  the  evidence  did  not  show  tliat 
the  daimige  for  loss  of  time  exceeded  that 
amount,  ft  l>etng  unlikely  that  the  award  for 
that  item  was  greater  than  shown  by  the  evi- 
dence 

{Ed.  Note.— For  other  caset  ««>PPSl JS^ 
BfrOTi  Cent.  Dig.  H  «27-64i,  660,  Ma-*r6; 
Dec.  i)ig:  I  216.*] 

ApReal  from  District  Court,  Hin  Conntr, 
^ortpn  B.  Porter,  Judge. 

Action  by  C  M.  Blacksbear  against  the 
■Trinity  &  Brazos  Valley  Railway  Company. 
From  B  judgment  for  plalntUE,  defendant  ap- 
'peals.  Affirmed. 

N.  H.  Lasslter  and  Bobt  Harrison,  both  of 
FL  Worth,  and  Morrow  &  Morrow,  of  HUls- 
boro,  for  appeUant  H.  B.  Porter  and  Col- 
umn Oommlngs  &  ShnrtUfl;  aU  of  Hlllsboro, 
and  W.  F.  Bamsey  and  Chas.  L.  Bla^  boHi 
oC  Aiutin.  for  app^Deew 

RAINBY,  0.  7.  Appellee  saed  aivdlant 
to  recover  damages  for  personal  Injuries  In- 
flicted upon  Mm  by  a  train  tiirowlng  an  Iron 
spike  and  striking  Urn  In  the  side,  breaking 
hla  ribs,  causing  great  suffering,  etc  A 
trial  resulted  Is  a  Terdlct  and  Judgment  In 
appeUee's  faror  for  96,000,  from  which  this 
pppoal  Is  proKcntad. 


HOb  Is  the  second  appeal  in  this  casew  On 
the  former  appeal,  in  which  a  verdict  was 
instructed  for  the  railroad,  the  Judgnwit 
was  reversed  and  cause  remanded.  ISX  S.  W. 
854.  The  evidence  on -this  appeal  is  prao- 
tically  the  same  as  on  the  former  appeal,  and 
from  which  we  conclnde  tha^  as  appellee  was 
plowing  in  his  field  adjacent  to  appellant's 
right  oi  war  end  about  50  feet  from  the  rail- 
road track,  a  passing  freight  train  pidced  up 
a  loose  Inm  qilke  and  threw  it  with  great 
force  into  appellee's  Add,  which  qplke  struck 
him  in  the  side,  breaking  his  ribs,  and  caus- 
ing him  much  suffering,  loss  of  time,  etc. 

[1]  The  firrt  assignment  of  error  complains 
of  the  court's  refusal  to  give  a  peremptory 
charge  to  find  for  app^nt  'Xba  proposition 
spbmUted  under  this  assignment  Is :  "Before 
a  plainttfl  can  recover  of  a  defokdant  In  a 
case  such  as  this,  in  order  to  sliow  negligence 
be  must  prove  that  the  Injury  was  one  which 
under  the  law  the  defendant  nmst  have  an- 
ticipated as  a  remit  of  the  alleged  acts  of 
negllgrauA"  As  a  test  of  UabUl^  under  the 
evidmce  in  this  cas^  was  it  incumbent  upon 
appellee  to  show  that  the  aeddoit  could  have 
been  reasonably  foreseen  or  anticipated?  We 
tlilnk  noL  The  rate  of  res  ipsa  lOQuitur  ap- 
plies  here.  As  in  a  case  where  a  passenger 
Is  injured  from  a  derailment  of  a  train  at  a 
place  where  the  track  and  train  are  entirely 
under  the  control  of  the  company,  the  pre- 
sumption of  negfllgence  arises^  Bailwsy  Co.  v. 
Parks,  07  Tax.  131,  76  a  W.  740 ;  Ballwfty 
Ca  V.  Wood,  «3  S.  W.  164;  Street,  Per.  Zn- 
JuileB,  1 196;  Ballway  Co.  v.  lYoutmAn,  188 
S.  W.  427.  . 

[2]  The  appellant  introduced  no  evidence 
to  KEiriain  the  accident,  but  there  was  evi- 
dence tending  to  show  tlie  condition  of  Hie 
track,  from  whldi  the  jury  might  legiti- 
mately infra  that  a  loose  wike  was  on  the 
track  and  was  thrown  by  the  train.  Tba  ajh 
pellee,  to  show  liability,  was  not  called  upon 
to  prove  negligence  on  the  part  of  the  appel- 
lant, as  the  £ELCt  of  its  train  throwing  the 
spike  or  missile  tm  the  premises  of  appellee 
and  injuring  1dm  made  it  liable  for  all  dam- 
ages resultiog,  Irrespective  of  the  quration  of 
ne^igence.  Appellee  was  on  his  own  premis- 
es, snd,  white  anwUant  had  the  right  to 
operate  its  own  trains  ateng  its  tradEs,  It 
was  legally  bound  to  so  operate  tliem  as  to 
not  Interfere  with  appellee's  peaceful  enjoy- 
ment of  Us  premises  by  throwing  thereon 
mlssHes  which  caused  Injury  to  him.  Hay  v. 
Cohoes  Co.,  2  N.  Y.  UO,  SI  Am.  Dec.  279: 
St  Peter  v.  Denison,  68  N.  T.  416^  17  Am. 
Rep.  258;  Steger  v.  Barrett,  124  S.  W.  174; 
Oooley  on  Torts  (Ist  Bd.)  332. 

[S]  ^e  court  did  not  err  in  refusing  to 
give  special  charge  No.  10,  to  the  effect  that 
the  Jury  could  not  allow  xdalntiflf  damages 
for  hcdng  unable  to  ale^  on  his  left  idde. 
Plaintiff  alleged  and  testified  as  to  his  being 
nnabte  to  sle«p  at  night  pn  his  left  sld^  by 
reason  of  smothering  when  trying  to 

sleep  on  that  side.  The  doctor  testified  that 
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he  did  not  think  the  Bmothering  spells  were 
produced  by  the  Injury.  Under  the  state  of 
the  evidence,  the  charge  ought  not  to  have 
been  given.  The  rourt  had  already  with- 
drawn from  the  jury  the  evidence  of  smoth- 
ering Bpells,  and,  as  the  evidence  on  the  ques- 
tion of  sleeping  at  night  was  conflicting,  It 
was  (or  the  Jury  to  determine,  and  it  was 
proper  for  counsel  to  argue  It  to  the  jury. 

[4]  Error  la  predicated  upon  the  charge  to 
the  jury  which  Is  as  follows:  "If  you  find  for 
plalnUft,  yon  will  find  for  him  such  an 
amount  as  you  believe  from-  the  evidence 
will  be  a  fair  and  just  compensation  in  cash 
for  the  Injuries  snfteied  by  him  as  a  direct 
and  moxlmate  result  of  defendant's  negli- 
gence, if  any  negllgmce  there  was,  taking 
into  consideration  only  the  physical  an^ 
mental  pain,  if  any,  suffered  and  to  be  suf- 
fered by  him,  and  the  amount  of  time  lost  by 
him.  If  any,  from  his  usual  and  customary 
vocation."  The  all^atlons  claimed  in  the 
petition  for  loss  of  time  was  $1,000,  and  ap- 
pellant contends  the  court  should  have  limit- 
ed a  recovery  for  loss  of  time  to  the  91tO00, 
and,  as  the  court  did  not  do  this,  It  vras 
calculated  to  cause  the  Jury  to  assess  a 
much  higher  amount  than  they  otherwise 
would  have  done.  If  this  was  error.  It  was 
one  of  omission,  and  appellant  should  have 
requested  a  special  charge  correcting  the 
omission,  and,  not  having  done  this.  It  will 
not  be  heard  to  complain,  especially  when  the 
evidence  does  not  show  the  damages  for  loss 
of  time  exceeded  that  amount.  It  is  not 
probable  the  jury  allowed  damages  for  loss 
of  time  in  a  greater  amount  than  shown  by 
the  evidence.  City  of  Dallas  v.  Jones,  03 
Tex.  38,  49  S.  W.  677,  53  S.  W.  877;  Railway 
Co.  T.  Motwiller,  101  Tex.  SIB,  10»  S.  W.  9ia 

Appellant  has  presented  other  assignments 
of  error  on  the  questions  of  "anticipation  of 
accident  and  negl^ence,"  which.  In  our  view 
of  the  case,  do  not  affect  the  liability  of  the 
appellant,  and  what  we  have  heretofore  said 
on  these  poUits  makes  it  needless  to  say 
more. 

Complaint  Is  made  that  the  verdict  is 
excessive.  From  the  nature  of  the  injury,  as 
shown  by  the  evidence,  we  are  not  prepared 
to  say  the  Jury  were  wrong.  They  had  the 
witnesses  before  them,  and  th^  were  in  a 
better  position  to  w^h  the  evidence  than 
we.  Their  verdict  is  not  so  large  as  to  Indi- 
cate prejudice  or  passion,  and  the  judgment 
will  not  be  disturbed. 

The  judgment  la  affirmed. 


TEXAS  &  N.  O.  R.  CO.  v.  CUNNIPF. 

(Gonrt  of  Civil  Appeals  of  Texas.  Galveston. 
Not.  22,  1913.    Rehearing  De- 
nied Dec.  18,  1913.) 

Bailboaos  (|  443*)— Killing  op  Stock  on 

TBACK— EIVIDENCE— SUPFICIENCT. 

In  an  action  against  a  railroad  company 
for  the  killing  of  a  borw  on  the  track,  evidence 


held  to  lustain  a  flndine  that  the  horse  entered 
on  the  track  at  a  pomt  where  railroad  em- 

filoyfis,  potting  In  a  new  crossing  negligently 
eft  an  opening  In  the  fenc^  authorizing  a  r»> 
covery. 

[Ed.  Note.— For  other  cases,  see  Railroadi^ 
Cent.  Dig.  ii  ieOS-1620;  Dec.  Dig.  |  443.*] 

Error  to  Jefferson  County  Court;  B.  W. 
Wilson,  Judge. 

Action  by  J.  F.  OoDnlff  against  the  Texas 
ft  New  Orleans  Railroad  Company.  From  a 
judgment  ft>r  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Hlghtower,  Orgain  ft  Butler,  of 
Beaumont,  for  plaintiff  In  error,  O'Fiel  & 
O'Fiel,  of  Beaumont,  for  defendant  In  error. 

REESE,  J.  J.  F.  Cunnlfr  sued  the  Texas 
&  New  Orleans  Railroad  Company  In  the  jus- 
tice court,  to  recover  $150,  the  value  of  a 
mare  alleged  to  have  been  killed  by  one  of 
defendant's  trains.  On  trial  In  the  Justice 
court  he  recovered  judgment  for  |100.  De- 
fendant appealed,  and  in  the  county  court 
plaintiff  recovered  a  like  judgment,  from 
which  this  a^eal  Is  prosecuted. 

A  gang  of  men  were  engaged  In  putting  in 
a  new  crossing  about  100  yards  from  appel- 
lee's house.  There  was  another  crossing  be- 
tween a  quarter  and  a  half  a  mile  south  of 
this  point.  Appellant's  track  was  fenced,  but 
while  engaged  in  the  work  of  putting  In  the 
new  crossing  the  men  cut  an  opening  In  the 
fence.  Th^r  foreman  testified  -that  this 
place  was  kept  open  In  the  daytime,  but  that 
he  was  always  careful  to  have  it  closed  at 
night  when  the  men  quit  work,  so  as  to  pre- 
vent stock  straying  upon  the  track,  and  that 
it  was  so  closed  on  the  night  appellee's  mare 
was  kiUed.  Appellee  turned  his  mare  out 
about  9  o'clock  at  night,  and  the  next  mom- 
ing  found  her  lying  dead  on  the  appellant's 
track  at  the  old  crossing  aforesaid.  She  was 
lying  In  the  culvert  or  stock  gap  on  the  south 
side  of  the  crossing,  and  up  against  the  south 
wall  of  this  stock  gap.  She  had  a  gash  in 
her  neck  from  near  the  shoulder  to  the  ear. 
Appellee  testified  that  he  did  not  know 
whether  any  bones  were  broken  or  not  It  Is 
appellant's  contention  that  the  mare  was 
struck  on  this  crossing,  and,  as  no  negligence 
was  shown  in  the  operation  of  the  train,  ap- 
pellant was  not  liable.  Appellee  contends 
that  the  fence  where  the  men  were  working 
on  the  new  crossing  was  negligently  left  open, 
and  that  his  mare  strayed  onto  the  track 
through  this  opening,  and  that  she  became 
frightened  by  a  train  approaching  from  the 
north,  and  ran  down  the  track  to  the  north 
stock  gap  at  the  south  crossing,  where  she  was 
caught  by  the  engine  and  carried  across 
this  crossing  to  the  place  where  she  was 
found,  killing  her.  He  testified  that  his  mare 
was  shod,  and  that  the  next  morning  he 
traced  the  tracks  of  a  shod  horse  onto  the 
track  at  the  point  where  the  new  crossinz 
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was  being  pnt  In  and  down  the  track  to  tbe 
stodc  guard,  at  and  north  of  tbe  south  crosft- 
Ing,  where  .the  tracks  ston^ed.  There  were  no 
signs  of  blood  or  hair  at  this  point  on  tbe 
track,  or  of  the  mare  haTing  been  dragged. 
If  the  mare  was  struck  at  this  point  by  a 
train  running  even  at  ordinarily  high  ^ed, 
there  is  nothing  unreasonable  in  tbe  idea 
that  -sbs  should  be  taken  up  by  the  cowcatch- 
er of  the  engine  and  carried  across  the  stock 
guard  and  the  30-foot  roadway  into  the  stock 
guard,  where  she  was  found.  And  It  la  not  nec- 
essarily Incondstent  wltbtliisthatnosl^of 
blood  or  hair,  or  other  signs  that  the  mare 
was  struck  at  that  point,  were  found  on  Hie 
track.  Appellant  lays  much  stress  upon  the 
tact  that  no  bones  were  broken,  which  it  is 
said  was  testified  to  by  appellee.  He  did  not 
so  ttttlfy,  but  only  that  he  did  not  see  any 
broken  bones.  But  it  is  reasonably  certain 
that  the  mare  was  struck  by  an  engine  run- 
ning south.  Appellant  contends  dhe  was 
struck  on  the  cnw^ng,  and  thrown  into  the 
stock  guard,  where  she  was  found.  That  fbia 
could  be  eadly  done  without  breaking  any 
bones,  while  it  would  be  impossible  that  the 
nure  should  hare  been  struck  at  tbe  nortii 
cattle  guard  wltb  such  force  as  to  carry  her 
across  the  80-foot  roadway  without  break- 
ing any  bones,  as  contended  by  appelant,  ap- 
pears to  us  to  b^  in  I<^<N  a  non  seauitur. 
On  the  whole  flie  evidence  was  sufficient  to 
auUiorize  tbe  court's  finding  of  fact  that  tbe 
mare  entered  upon  the  track  at  the  point 
where  the  men  were  putting  In  the  new  cross- 
ing throu^  an  op«iiiw  n^ligently  left  In  tiie 
fence.  TMa  is  the  only  question  presented  by 
the  appeal. 

The  Judgment  is  affirmed. 

Affirmed. 


BISINGEB  V.  SULLIVAN. 

(Oomt  of  Civil  Appealrof  Texas.   Ban  Antonio. 
Dec.  8,  1913.) 

1.  Apfbai.  avo  Ek»>b  (I  7^*)— AsaiaiiifKNT 
or  Ebbob— SnmciBROT. 

An  aBsignment  of  error  complalninc  of  tbe 
exclusion  of  evidence  will  be  overruled,  where 
the  statement  of  facts  does  not  contain  tnat  part 
of  the  evidence,  and  where  the  jndge's  qnallnca- 
tlon  of  the  bill  of  exceptions  shows  that  that 
part  was  excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  SpOO ;  Dec.  Dig.  |  742.*} 

2.  Trial  (f  229*)— iHSTBUOXiONa— Unom  Em- 
phasis OF  Facts. 

Where  the  evidence  1b  bo  conflicting  as  to 
authorize  the  jury  to  find  for  either  party,  in- 
atmctionB  so  eim)hasizing  and  repeating  the 
theory  of  plaintiCTs  cause  that  they  amount  to 
a  peremptory  instruction  for  bim  are  errone- 
oas. 

[Ed.  Mote.— For  other  cases,  Bee  Trial,  Cent 
Vig.  J  613;  Dec.  Dig.  S  22d*} 

Appeal  from  Jim  Wells  County  Court;  W. 
B.  Perkins,  Judge. 

Action  by  J.  E.  Sullivan  against  William 


Bislnger.  From  a  judgment  for  plainttfl,  de- 
fendant aE^>eal8.  Beversed  and  remanded. 

L.  Broeter,  of  Alice,  and  G.  A.  Davles,  of 
San  Antonio,  for  appellant  B.  D.  Tarltou, 
Jr.,  of  Beevill^  for  appellee. 

TALIAFERRO,  J.  This  was  a  suit  by  J. 
E;.  Sullivan,  appellee,  against  WiUlam  Bis- 
lnger, appellant,  for  a  mule.  It  was  alleged 
that  on  November  1,  1012,  appellee  was  in 
possession  of  tbe  mule,  and  that  upon  that 
day  appellant  wrongfully  took  It  from  him, 
and  refused  to  surrender  It  to  him.  Appel- 
lant claimed  the  mule  as  his  own.  The  evi- 
dence was  voluminous  and  conflicting.  Tbo 
Jury  might  have  found  in  favor  of  either 
party,  with  ample  evidence  to  support  the 
verdict  They  did  find  in  ftivor  of  appellee, 
Sullivan,  and  the  court  adjudged  the  mule  to 
him. 

[1]  There  Is  no  merit  In  appellant^s  first 
assignment  of  error.  The  statement  of  facts 
does  not  contain  the  part  of  the  testimony 
to  whldi  the  assignment  la  directed,  and  the 
Judge's  Qualification  of  the  blU  of  exceptions 
shows  that  that  part  of  the  evidence  was  ex- 
cluded. The  assignment  is  overruled. 

[2]  The  second,  third,  fourth,  and  fifth 
assignmoits  of  error  are  sustained.  Tbey 
assail  tbe  court's  general  charge  to  tbe  jury. 
We  have  ocamlned  the  charge,  and  find  that 
it  so  emphasises  and  rqieats  tbe  theory  of 
the  plaintUTs  cause  ttiat  it  amounts  to  a  per- 
emptory instruction  tor  the  plaintiff. 

The  other  assignments  of  error  complain 
of  the  court's  refusal  to  give  certain  special 
charges  requested  by  appellant  Upon  an- 
other trial  we  have  no  doubt  a  more  mature- 
ly prepared  charge  will  be  given  to  tbe  Jury, 
and  we  deem  it  unnecessary,  it  prowr,  to 
fnrtiier  discuss  tbe  questions  which  bear  up- 
on issues  raised  in  the  case,  and  the  judg- 
ment will,  without  further  discussion,  be  re- 
versed, and  the  cause  remanded. 


TBEADWELL  et  aL  v.  WALKDR  CX>UNTY 

LUHBBB  CO. 
(Court  of  OivU  Appeals  of  Texas.  Taxaifcana. 
Dec.  4,  1913.) 

1.  Apfmu.  and  Ebbob  Q  1027*)— Habiclbss 
Ebbob— Ebbobs  Not  AfTscTiNa  Rbsult. 

Where,  in  trespass  to  try  title  against  a 
husband  and  wife,  who  claimed  the  property  as 
tile  wife's  aeiwrate  property,  a  Judgment  for 
plainti^  involved  only  a  finding  that  the  prop- 
erty was  community  property,  the  erroi:,  if 
any,  la  holding  that  when  property  comra  to  a 
wife,  so  as  to  make  it  her  separate  property, 
limitadfun  wUl  not  run  in  her  favor,  was 
not  prejudidal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4033;  Dec  Dig.  f  1027.*] 

2.  HUSBANn  AND  WiFE  (8  250*)— COMMUNITY 

Pbopebtt— What  Constitutes. 

Where  one  entered  on  land  at  a  naked 
trespasser,  and  occupied  it  for  foar  or  five 
years,  and  then  without  any  conveyance  gave 
tbe  propert7  to  a  married  daughter,  who,  with 
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her  havband,  remained  In  possession  long 
enoDgh  to  estabUsh  title  by  adverse  possession, 
the  property  was  acquired  after  the  daugh- 
ter's marriage,  and  -waa  eommnnitr  property. 

[Bd.  Note.— For  other  cases,  sea  Husband 
and  Wife,  Cent  Dig.  |  898;  Dee.  Dig.  f  250.*] 

3.  JUDQHKIfT      a  698*)-O0N0LVBIT»ra88— 

Pabtiks  Concluded. 

A  judgment  for  plaintiff,  in  trespass  to 
try  title  against  a  husband,  is  conclusive  on 
the  rights  of  the  wife,  where  the  property  was 
commnnity  property. 

[Ed.  Note.— For  oUier  ^es,  see  Judgment, 
Cent  Dig.  I  1216:  Dec  Dig.  |  898.*] 

Appeal  from  District  Court,  San  Jacinto 
OoontT;  L.  B.  Hlghtower,  Judge. 

Action  by  the  Walker  County  Lumber 
Company  against  Horace  Treadwell  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeaL  Affirmed. 

Wm.  McMnrrey,  of  Cold  Springs,  for  ap- 
pellants. Dean,  Humphrey  &  Powell,  of 
HuntsviUe,  for  appellee. 

LEVY,  J.  The  action  was  brought  by  ap- 
pellee against  the  appellants  In  trespass  to 
try  title  to  the  land  described  In  the  peti- 
tion. .^nKllants  pleaded  not  guilty,  and  an- 
swered, claiming  the  land  as  the  separate 
proper^  of  Polly  Treadwell,  wife  of  Horace 
Treadwell,  and  acquired  by  the  ten-year 
statute  of  limitation.  In  a  ttial  to  the  court 
Jadgmoit  was  entered  for  the  appellee.  In 
the  trial  of  the  case  it  was  agreed  that  ap- 
pellee had  legal  title  to  the  land  unless  dl- 
rested  of  the  same  by  appeUants'  plea  of  lim- 
itation. 

It  appears  from  the  evidence  that  in  1873 
Polly  Treadwell,  then  a  woman  of  legal  age 
and  single,  moved  with  her  father  and  his 
family  onto  the  land  in  suit.  Her  father 
built  a  house  on  the  land,  and  lived  in  It 
with  the  fiunlly,  cleared  a  field,  and  culti- 
vated  It,  and  made  claim  of  ownership  to 
all  the  land  in  suit  Polly  Treadwell  work- 
ed with  her  father  in  making  the  improve- 
ments on  the  placa  TUxb  original  entir  on 
the  land  was  aa  naked  trespassers.  The 
father  lived  on  the  land  with  his  family  be- 
tween four  and  five  years,  then  decided  to 
more  off  and  live  on  another  place,  and 
abandoned  the  place  in  suit  Before  the  fa- 
ther left  the  place  Polly  Treadwell  was  mar- 
ried on  the  place  to  Horace  Treadwell,  and 
has  been  his  wife  all  the  time  since,  and 
they  tc^etber  continued  the  same  as  before 
the  time  the  father  Itft  to  live  on  the  land, 
and  have  since  used,  cnltivated,  and  enjoy- 
ed It  without  being  disturbed.  According 
to  the  testimony  of  Horace  Treawell,  hus- 
band of  Polly,  he  does  not  make  any  claim, 
and  had  never  made  any  claim,  of  Interest 
in  the  land  or  to  it  The  appellee's  vendor 
sned  Horace  Treadwell  in  trespass  to  try  ti- 
tle to  the  land,  and  on  April  21,  1808,  an 
Interlocutory  Judgment  by  default  was  en- 
tered against  Horace  Treadwell  for  all  the 
land,  and  a  final  Judgment  entered  in  the 


case  in  May,  1901.  TUs  final  Jndgmoit  is 
existing  and  not  appealed  from. 

The  present  suit  was  filed  by  appellee 
against  appellants  August  26,  1910.  ^e  en- 
tire testimony  ot  Polly  Treadwell,  In  sup- 
port of  ber  claim  of  separate  property,  is  as 
follows:  **I  got  that  land  from  my  father. 
He  moved  off,  and  he  gave  it  to  mew  He 
went  bade  to  the  plantation.  I  waa  grown 
when  my  father  commenced  claiming  that 
land.  I  helped  to  clear  it  Aa  near  aa  I  can 
get  at  it  my  fatiior  sti^ed  there  on  that 
place  five  years,  and  then  wait  back  to  the 
plantation.  If  I  make  no  mistake,  it  was 
four  or  five  years.  Then  I  Just  stayed  there. 
I  was  married  before  my  father  left  I  was 
married  to  Horace  Treadwell,  and  have  been 
bis  wife  all  the  time.  We  have  never  been 
separated.  Horace  never  daimed  the  land. 
He  did  not  claim  it  It  waa  Just  my  claim. 
My  fatbCT  never  gave  me  any  deed  to  it  Be 
Just  turned  me  over  tiie  Improvements  and 
moved  off." 

[1]  The  first  asslgnmait  of  error  reads: 
"The  court  erred  in  luddlng  that  when  prop- 
erty comes  to  the  wife  In  sndt  a  way  aa  to 
make  It  her  separate  proper^  that  limita- 
tion will  not  run  in  ber  favor."  Tbn  assign, 
ment  as  we  interpret  it  merely  presents  the 
point  that  the  court  erred  as  a  matter  of 
law  in  ruling  that  tbe  wife  cannot  avail  her- 
self ot  the  statutes  oC  limitation  as  to  ber 
separate  property.  As  we  understand  tbe 
record  before  us,  there  is  Involved  in  tbe 
Judgment  of  the  court  the  findings  only  that 
the  property  in  controversy  waa  community 
property,  if  any  tttie  ever  existed,  of  Horace 
and  Polly  Treadwell,  and  that  the  final  Judg- 
ment of  1901  against  the  husband  divested 
all  8U<A  titie  to  the  land  and  placed  It  In 
appellee's  vendor,  and  that  ten  years'  ad- 
verse possession  on  tbe  part  of  appellants 
since  that  Judgment  had  not  elapsed  before 
the  Instant  suit  Therefore,  in  view  of  the 
record,  It  could  not  be  said,  we  think,  that 
the  court  held  as  a  matter  of  law  that  the 
statute  of  limitation  would  not  run  in  favor 
of  separate  property  of  the  wife. 

[I]  But  if  the  assignment  by  intendment 
presents  the  point  that  under  tbe  fiicts  ot 
this  case  the  property  was  tbe  a^iar&te  prop- 
erty of  the  wife,  even  thai  we  tblnfc  the 
Judgment  of  the  court  was  correct  and  the 
assignment  should  be  overruled.  It  affirm- 
atively appears  that  Polly  Treadwell  predl- 
catea  the  commendi^  of  ber  right  to  tbe 
land  as  separate  property  at  a  time  after 
ber  marriage  with  Horace  Treadwell,  it  force 
be  given  to  ber  statement  as  the  court  was 
authorized  to  do,  that  she  "got  that  land 
from  my  father."  So  tbe  fact  is  established 
that  Polly  Treadwell's  "claim,"  If  any,  to 
the  land,  commoiced  and  arose  during  cover- 
ture. But  in  this  connection  it  appears  that 
she  predicates  no  right  under  any  convey- 
ance from  her  father,  and  it  further  appears 
that  the  father  had  only  adversely  occupied 
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the  land  between  four  and  five  yeera,  wltb 
oitry  tbttmm  only  as  a  naked  trespasser, 
and  tbat  be  was  bttaidls^  at  tbe  time  to 
TOlontarUy  abandon  the  j^raolses  and  Us 
adTerae  possesion.  Under  aoch  ctrcnmstanc- 
os  the  fattier  bad  no  legal  or  equitable,  right 
In  m  daim  to  the  land.  And  In  the  absence 
of  a  conveyance,  wUch  she  says  was  not 
fXrea  her,  there  la  no  legal  basis  to  enforce 
or  predicate  any  distinct  legal  claim  or  equi- 
table right  nnder  the  tathw.  It  Is  quite 
well  nnderstood  that  a  coDTeyance  is  neces- 
sary to  pass  Interest  In  land  to  another;  and 
in  l^al  force  and  effect  there  Is  not  found- 
ed, under  the  facts  of  this  case,  any  owner- 
ship by  gift  or  acqulslUon  for  ralue,  such 
as  to  malce  the  title  separate  property,  upon 
the  bare  statemuit  that  her  fother  "gave 
her  tbe  land."  And  If  tbe  contenttcm  could 
be  made  tbat  her  fhther  gave  to  her  such 
possession  as  he  had  ih  consideration  of  her 
fbrmer  services  in  helping  him  cl«u  the 
land,  and  that  she  entered  the  possession 
nnder  such  drcnmstances,  and  this  would 
give  Polly  an  equitable  cladm  to  the  land  in 
controversy  as  separate  property,  It  must 
be  said  that  tbe  court  was  warranted  in 
finding  that  such  services  were  otherwise 
given,  and  that  no  swA  consideration  enter- 
ed the  tether's  verbal  declaration  to  the 
daughter;  and  In  support  ct  the  court's 
Judgmont  we  must  so  hold. 

[1}  Consequently  on  the  record  It  must  be 
said,  in  support  of  the  conrt's  findings,  as 
involved  in  the  Judgment,  Uiat  any  owner- 
ship or  claim  on  the  part'  vt  PoUy  Treadwell 
commenced  after  covortnre,  and  rested  In 
and  was  referable  oily  to  her  adverse  pos- 
session, commenced  when  her  father  aban- 
dtmed  his  adverse  poraesslon  to  her,  and  for 
ten  years  thereafter  during  her  coverture. 
The  effect  of  the  facts  is  to  "acquire**  the 
propwty  after  the  explratlcm  of  the  full  ten- 
year  period  of  limitation,  and  not  before. 
And,  as  provided  by  statutes,  if  dther  the 
busband  or  wife  "acquire*  property  after 
marri^Ee,  it  la  common  to  both.  The  status 
ctf  tlM  proper^  was  tbat  of  community  prop- 
erty, as  ruled  by  tbe  court,  because  title  to 
the  property  was  not  ''acquired"  under  the 
statutes  until  the  «:plration  of  tbe  full  pe- 
riod of  limitation.  Sanvage  v.  Waulu^,  143 
S.  W.  2B9.  And  tlie  conduslon  of  ttie  court 
ttut  the  legal  effect  of  the  Judgmmt  in  1901 
against  tbe  husband  was  to  conclude  the 
lights  of  tlie  community  was  correct. 

The  Judgment  Is  afBrmed. 


BABTBLDBS  SEED  CO.  v.  BENNETT-SIMS 

HILiL  &  ELEVATOR  CO. 
{Court  of  Civil  Appeals  of  Texas.  Amarillo. 

Not.  29.  1918.) 
1.  SAm  (I  86*>-On«B— MisTAKX. 

Tbe  rnle  that  when  a  miatalce  is  not  mutual 
coorta  wHI  not  relieve  the  party  makins  it 
againat  his  own  negligence  or  inattention  does 


not  apply  to  a  mistake  In  an  ofEer  to  sell  mer- 
chandise, where  tbe  party  accepting  the  offer 
knows  of  the  mistake  when  he  accepts  it,  and 
seeks  to  reap  a  benefit  from  the  mistake,  to 
the  injury  of  the  person  making  tbe  offer. 
Bid.  Note^For  other  caaes,  see  Sales,  Gent 
H  63,  «4:  Dee.  Dig.  S  ^*] 
2.  Salxs  (I  86*)— Oimn  ano  AcoxPTAircK— 

HlffTAKX. 

At  a  time  when  the  market  price  of  millet 
seed  was  $2.35  per  hundredweight,  defendant 
wrote  plaintiff  offering  to  sell  between  700  and 
800  bushel  at  $1.86  per  hundredweight,  and 
plsintiff,  immediately  on  receiving  the  letter, 
wired  a  reply:  "We  accept  your  letter  sev- 
enteenth. Ship  quick."  The  price  quoted  was 
a  clerical  error,  and  on  dtscovery  defendants 
refused  to  ship.  Both  parties  were  in  the 
wholesale  and  retail  grain  and  seed  business, 
and  knew  the  market  value  of  the  seed  at  the 
time  the  offer  and  aeoeptonce  were  made. 
Held,  that  there  was  no  meeting  of  minds, 
and  plaintiff  was  not  entitled  to  recover  for 
breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  H  68.  64;  Dec.  Dig.  |  S6.*] 

8.  ApTOAi.  AND  Baaott  (f  926*)— HuuHoa  on 

ETtidenob— Trial  to  Coxrar. 

Where  witnesses  toBlified  to  the  market 
value  of  millet  seed  on  a  trial  to  the  court 
after  having  qoaUfied  tiiemselves  by  proof 
that  they  kept  up  with  the  markets  ana  receiv- 
ed reports  and  cards  from  various  dealers  in 
Afferent  parts  of  the  countrr,  it  would  be  pre- 
sumed that  letters  and  cards  showing  the  mar- 
ket price  of  such  seed  were  considered  by  the 
conrt,  not  as  evidence  of  market  volae,  bat 
only  as  bearing  on  the  weight  at  the  testimony 
of  the  witnesses,  and  hence  thtir  adndsdon 
waa  not  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1279,  2899.  8729.  8730, 
378&-S747;  Dec  Dig.  |  926.*] 

Appeal  from  Donley  County  Court;  J.  C. 
KlUough,  Judge.  * 

Action  by  the  Barteldes  Seed  Company 
against  the  Bennett-Sims  Mill  ft  Elevator 
Company.  Judgment  tor  defuidant,  and 
plaintiff  appei^  AfOrmed. 

H.  B.  White,  of  Clarendon,  for  appellant 
A.  T.  Cole,  of  Clarendon,  fbr  appellee 

HUFF,  a  J.  The  appellant,  tbe  Barteldes 
Seed  Company,  brou^t  suit  in  tlie  county 
court  of  Donley  county,  againat  the  appellee, 
Bennett-Sims  Mill  ft  Elevator  Company,  for 
damages  on  an  alleged  breadi  of  contract 
for  the  sum  of  $434,  in  refusing  to  deliver  85,- 
000  pounds  of  German  millet  seed,  in  accord- 
ance witb  ttie  terms  theretofore  entered  into 
between  tbe  parties  on  April  19,  1912.  The 
appellee  denied  liability,  on  the  ground  tlut 
in  quoting  the  price  of  the  seed  they  made 
a  clerical  error  in  their  letter  ot  H  per  hnn- 
dredw^ht,  which  fact  was  known  to  appel- 
lant at  the  time  it  accepted  the  oSet  to  sell. 
On  April  17, 1012,  the  appellee  wrote'  the  fal- 
lowing letter  to  appellant:  "Under  sc^iarate 
cover  we  are  mailing  you  sample  of  German 
millet  seed.  We  Otter  yon  dellveral  Okla- 
homa City  I1.85  p«  ewt  in  10  OS.  bags. 
There  Is  7  or  800  bn.  of  Oils  lot  We  want  it 
to  all  go  together."  This  letter  appears  to 
have  been  received  by  the  appellant  on  the 
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morning  of  the  19th  of  April,  1912,  and  at 
8 :20  a,  m.  that  day  they  sent  to  appellee  the 
following  telegram:  "We  accept  your  letter 
seventeenth.  Ship  quick."  The  seed  was 
not  shipped.  The  appellee's  evidence  shows 
that  the  price  quoted  was  by  clerical  error, 
made  to  read  "$1.35  per  cwt"  instead  of 
"?2.35  per  cwt,"  the  then  market  price  oT 
millet  seed  per  hundredweight.  The  trial 
conrt  found  as  a  fact  that  appellant  was  In  a 
position  to  know,  and  did  know,  that  the 
market  price  of  the  millet  was  $2.35  per 
hundredweight;  that  the  appellee  made  a 
mistake  la  quoting  the  price,  and  intended  to 
offer  the  sale  of  the  seed  at  $2.35,  instead  of 
$1.30,  per  hundredweight,  and  by  the  Judg- 
ment we  must  also  Impute  to  the  finding  of 
the  court  that  the  appellant  knew  that  the  ap- 
pellee had  made  the  mistake  in  quoting  the 
price.  The  evidence  introduced  by  appellant 
from  its  employe,  is  that  during  the  month  of 
April — up  to  the  17th  of  the  month — the 
market  price  of  that  class  of  millet  was  from 
$1.40  to  ^.60  per  hundredweight;  that  on 
the  19th  the  price  advanced  $1.24  per  hun- 
dredweight and  he  further  testified  that  aft- 
er this  sudden  rise  the  price  remained  about 
the  same  for  some  days  thereafter.  The  re- 
tall  price  obtained  by  appellant  on  the  17th, 
the  date  of  the  letter,  for  seed,  in  lots  weigh- 
ing from  100  to  1,000  pounds,  In  Oklahoma 
City,  ranged  from  $2.40  to  $2.65  per  hundred- 
weight, and  from  the  20th  to  22d  of  April 
ranged  from  $2.50  to  $3.55  per  huadredwelghL 
Both  parties  were  in  the  wholesale  and  retail 
grain  and  seed  business,  and  their  witnesses 
testified  they  knew  the  market  value  of  the 
seed  on  the  17th  of  April.  The  evidence  of 
appellee  shows  It  was  $2.35  per  hundred- 
weight. We  think  the  evidence  sufQclent  to 
show  that  the  market  price  was,  on  the  17th 
of  April,  $2.35  per  hundredwdght,  and  that 
appellant  knew  that  fact  when  it  wired  the 
acceptance,  and  must  have  known  that  appel- 
lee's quotation  of  the  price  was  a  clerical 
error. 

[1]  Ordinarily,  whep  the  mistake  is  not 
mutual,  courts  will  not  relieve  the  party 
making  It  against  his  own  negligence  or  in- 
attention; but  we  think  a  different  rule 
should  apply  when  the  evidence  shows  that 
the  party  accepting  the  mistaken  offer  knows 
of  the  mistake  when  he  accepted  It,  and  that 
he  should  not  reap  the  benefit  of  the  mistake 
to  the  evident  injury  of  the  other.  We  think 
fair  dealing  and  good  conscience  should  re- 
<]ulre  an  opportunity  to  correct  the  error,  be- 
fore trying  to  found  a  binding  contract  on 
IL  Dorsey  Printing  Oo.  v.  Gainesville  Cotton 
O.  M.  &  G.  Co.,  25  Tex.  av.  App.  456,  61  S. 
W.  556;  Cye.  vol.  0,  896,  and  note  87;  Page 
on  Contracts,  voL  1,  p.  144,  {  86,  and  author- 
ities in  note ;  Everson  v.  International  Grain 
Co.,  65  Vt.  658,  27  AtL  320;  Shelton  Co.  v. 
EUls,  70  Ga.  297;  Hume  v.  U.  S.,  132  U.  S. 
406,  10  Sup.  Ct.  134,  33  U  Ed.  393. 

[2]  The  evidence  in  this  case  is  that  both 
(nrUes  knew  the  market  value  of  the  millet 


seed  on  the  17th  of  April,  1912.  Upon  receiv- 
ing a  letter  from  a  dealer  In  that  commodity, 
appellant  must  have  known  that  $1  per  hun- 
dredw^ght  less  than  the  market  value  was  a 
mistake.  That  they  did  Is  evidenced  by  the 
telegram  to,  "Ship  quick."  It  did  not  wire, 
back  -that  "Tour  $1.35  per  cwt  offer  Is  ac- 
cepted." Appellee  thought  ft  had  quoted  the 
market  price  in  the  letter— $2.35.  We  think 
from  the  evidence  it  Is  manifest  that  appel- 
lant knew  a  mistake  had  been  made,  and 
sought  to  take  advantage  of  the  mistake  by 
an  Immediate  acceptance  and  quick  ship- 
ment The  haste  In  this  matter  to  procure 
the  seed  at  $1  less  than  their  market  value, 
under  all  the  circumstances  of  the  case, 
amounted  to  a  fraud.  The  Georgia  court 
said.  In  Shelton  v.  Ellis,  supra:  "What  Is 
a  mistake  on  one  side  and  a  fraud  on  the 
other  is  as  much  the  subject  of  correction 
as  if  it  were  a  mistake  on  both  sides."  Judge 
Fuller  said  in  Hume  v.  U.  S.,  supra:  "If 
the  claimant  knew  that  a  clerical  error  had 
been  committed,  of  which  the  agent  of  tbe 
government  was  ignorant,  and  deliberately 
Intended  to  take  advantage  of  the  error  to 
obtain  the  execution  of  a  contract  for  the 
payment  of  so  grossly  unconscionable  a  price, 
or  if  the  facts  were  such  that  he  must 
*  •  •  have  known  that  their  artion,  If 
understandlngly  taken,  would  he  impalpable 
dereliction  of  their  duty  to  their  principal, 
and,  notwithstanding,  sought  to  profit  by  It, 
the  character  of  the  fraud,  so  far  as  the 
claimant  Is  concerned.  Is  not  changed  by  the 
fact  that  such  action  was  the  result  of  the 
negligence  or  mistake  of  the  government's 
agents,  untainted  by  moral  turpitude  on  their 
part"  True,  appellant  sought  to  prove  that 
the  market  value  of  the  seed  was  only  about 
25  cents  per  hundredweight  In  Oklahoma 
City  on  that  date  more  than  the  price  de- 
manded, but  from  an  examination  of  that  tes- 
timony, we  think  the  trial  conrt  was  amply 
Justified  In  disregarding  this  part  of  the  eri- 
dence.  The  evidence  clearly,  to  our  minds, 
shows  this  was  not  true.  At  any  rate,  the 
trial  court  has  found  differently,  and  we 
think  the  evidence  supports  the  Judgment 

13]  The  witnesses  of  appellee  testified  th^ 
knew  the  market  value  of  the  seed  at  that 
time,  and  in  stiitiug  how  they  knew  it  in  ad- 
dition to  the  evidence  shown — they  were  ex- 
perienced dealers  In  products  of  that  kind — 
they  show  that  they  kept  up  with  the  mar- 
kets; that  they  received  reports  and  cards 
from  various  dealers  In  different  parts  of  the 
country.  When  they  stated  they  knew  the 
market  price,  they  could  testify  what  It  was, 
and  the  fact  that  they  gave  the  source  of 
their  Information  upon  which  tbey  based 
their  opinion  as  to  the  market  only  reaches 
the  weight  to  be  given  to  their  testimony. 
These  specified  letters,  cards,  and  the  like 
perhaps  were  not  admissible  as  testimony 
showing  the  market;  but  as  the  case  was 
tried  before  tbe  court  without  the  Interv^ 
tlon  of  a  Jai7,  we  wUl  not  presume  the  court 
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considered  t3iem  as  testlmoiiy  of  the  market 
nln^  bnt  onlr  tbat  be  considered  the  same 
in  weighing  the  testimony  of  the  wttneases 
who  testified  to  what  the  market  value  was. 
The  appellaiit*5  witnesses  show  their  opinion 
of  the  nmrket  was  also  based  Tipon  re^i^orts. 
By.  Go.  T.  Scott.  86  S.  W.  1065;  By.  Co.  t. 
Bennett,  46  Tex.  Giv.  App.  S70,  108  S.  W. 
1115. 

We  find  no  error  in  the  Judgment  of  the 
oonr^  and  the  case  is  aflBrmed. 


BLAND  &  FISHEB  LUMBBB  00.  t.  SCAN- 
LAN. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  28,  19ia    Rehearing  Denied 
Dec.  18,  1S13.) 

8aUS  (5  177*)— CONSTBUCTION  OF  CONTRACT 

— Eniibe  and  Sbvsrabub  Contracts. 

Under  a  contract  for  the  sale  of  150,000 
feet  of  "No.  1  common"  lamber,  more  or  leas, 
at  $11  a  thoasand  feet  for  100,000  feet  of  cer- 
tain dimeOBions,  aod  $0  a  thousand  feet  for  50,- 
000  feet  of  certain  dimensions,  the  buyer  bad 
a  right  to  accept  aod  take  so  much  of  the  lum- 
ber ten^^ed  as  complied  with  the  contract,  and 
to  reject  the  remainder,  and  the  seller  had  a 
right  to  demand  tbat  it  accept  so  much  as  com- 
plied with  the  contract,  since  it  was  a  severable 
and  not  an  entire  contract,  and  hence  the  fact 
that  part  of  the  lumber  tendered  was  No.  2 
common  did  not  justify  the  buyer's  refusal  to 
accept  any  of  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  445-450;  Dec.  Dig.  i  177.*] 

Appeal  from  Harris  County  Court;  Clark 
C.  Wren,  Judge. 

Action  by  T.  M.  Scanlan  against  the  Bland 
&  Fisher  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Andrews,  Ball  &  Streetman,  of  Houston, 
for  appellant.  L.  B.  Moody,  of  Houston,  for 
appellee. 

REESE,  J.  This  is  an  action  for  damages 
In  the  county  court  by  T.  M.  Scanlan  against 
the  Bland  ft  Fisher  Lumber  Company.  Upon 
trial  with  a  Jury  the  plaintiff  recovered  judg- 
ment, and  defendant  appeals. 

Appellee  sued  upon  a  contract  In  writing 
for  the  sale  of  150,000  feet  of  lumber,  more  or 
less,  by  himself  to  appellant,  100,000  feet  of 
certain  dimensions  at  f  11  per  thousand  feet, 
and  50,000  feet  of  certain  dimensions  at  $0 
per  thousand  feet,  the  lumber  to  be  "dry  and 
bright.  No.  1  con)mon,"  to  be  delivered  to  ap- 
pellant at  Cairo,  III. ;  the  lumber  to  be  ship- 
ped at  once.  Contract  dated  May  25,  1910. 
On  May  27th  appellant  notlfled  appellee  that 
the  order  was  canceled.  Part  of  the  lumber 
was  shipped,  which  appellant  refused  to  re- 
ceive on  the  ground  that  the  order  to  fill 
which  the  lumber  had  been  bought  bad  been 
canceled.  One  car  had  been  loaded,  but  not 
shipped.  The  court  limited  the  recovery  to 
lumber  shipped  or  loaded  on  cars  before  ap- 
pellee received  the  notice  aforesaid.  Ap- 
pellant testified  that  15  per  cent  of  the  lum- 


ber so  shiived  Oin  tmu  several  car  load  lots) 
was  No.  2  oomnum,  and  86  per  cent  Na  1 
common  as  called  for  in  the  contract.  There 
was  no  evidence  aa  to  any  custom  of  the 
trade  which  would  have  lendered  this  a  sub- 
stantial compliance  with  the  contract 

The  only  question  presented  by  the  slnifle 
proposition  advanced  under  the  two  assign- 
ments of  error  Is  that,  as  the  evidence  Indis- 
putably showed  that  only  85  per  cent  of  the 
lumber  twdered  was  of  the  grade  ordered, 
the  court  should  have  given  the  Instruction 
requested  by  appellant;  which  was  a  peremp- 
tory charge  to  return  a  verdict  for  defendant 
Pretermitting  any  dl^ssion  of  the  testi- 
mony as  to  the  grade  of  the  lumber,  and  ad- 
mitting Oiat  only  85  per  cent  was  of  the 
grade  contracted  for,  the  contract  was  sever* 
able  and  not  an  entire  contract  &nd  the  rule 
in  such  cases  with  re^ai^  to  several  contracts 
must  be  applied.  Streeper  v.  Frieberg,  Klein 
&  Co.,  3  Wilson's  Civ.  Cas.  Ct  Ak>.  S  240; 
Holmes  T.  Gregg,  66  N.  H.  621,  28  AtL  17. 
The  lumber  was  to  be  paid  for,  not  in  a  lump 
sum,  but  at  a  certain  price  per  thousand 
feet  And  the  contract  called  for  150,000  feet 
more  or  leas.  Clearly,  when  part  of  the 
lomber  was  tendered  to  appellant  it  had  the 
right  to  accept  and  take  the  85  per  cent  that 
was  up  to  grade,  and  to  reject  the  remainder. 
Appellee  would  not  have  been  allowed  to  de- 
mand that  appelant  take  all  or  none.  The 
rule  is  reciprocal.  As  ain^ellant  had  the 
right  as  against  appellee  to  take  that  which 
was  up  to  the  grade  contracted  for,  so  appel- 
lee had  the  right  as  against  appellant  to  de- 
mand that  he  do  so.  Appelluit  bases  his 
contention  for  a  reversal,  under  the  proposi- 
tion stated,  on  the  ground  that  the  contract 
was  an.  entire  contract  None  of  the  cases 
cited  by  him  deal  with  this  kind  of  a  con- 
tract Schrelber  v.  Andrews,  101  Fed.  763,  41 
O.  0.  A.  66S;  Gould  v.  Stein,  149  Mass.  570, 
22  N.  B.  47.  S  L.  R.  A.  213,  14  Am.  St  Rep. 
455;  Bryant  v.  Th^ng,  46  Neb.  244,  64  N. 
W.  967 ;  Vassau  r.  Campbell,  79  Minn.  167, 
81  N.  W.  829. 

Appellant  never  inspected  the  lumber,  and 
the  contract  was  canceled  by  it  for  the  rea- 
sons stated  before  any  of  it  was  received. 
The  court  did  not  err  in  refusing  the  peremp- 
tory charge  requested.  The  judgment  Is  af- 
firmed. 

Affirmed. 


JOHNSON  T.  TINDALIi. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  28,  1913.   Rehearing  Denied 
Dec.  18, 1913.) 

1.  Frauds,  Statute  or  ($  162*)— Neoessitt  op 

Pleadino. 

The  defense  of  the  statute  of  fraads  is 
available  under  a  general  denial  if  interposed 
by  seasonable  objection  to  testimony. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  fij  863-306,  371.  3T^;  Deo. 
Dig.  i  152. *J 


*For  otber  casos      same  topic  and  aeotlon  NUlf  BOB  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Sertaa  ft  R^'t  IndexM 
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2.  TbIAX.  89*)— COKTOAOT. 

PlaiDtifE,  who  sued  defendant  and  the  lat- 
ter*B  Bon-in-lav  for  medical  services  rendered  to 
the  Mm-in-law's  wife,  testified  that  defendant 
orally  agreed  to  pay  for  the  servicea,  bat  on 
cross-examination  qualified  his  statement  by  tes- 
timony that  defendant  agreed  to  pay  only  in 
case  bis  son-in-law  did  not  Eeld  that,  as  de- 
fendant's promise  to  pay  was  a  collateral  one, 
ft  was  void  nnder  the  statute  of  frauds  (Rev. 
Civ.  St.  1911.  art  3965),  and  plaintifTs  testi- 
mony was  incompetent  and  should  have  been  ex- 
cluded on  motion  made  at  the  close  of  his  cross- 
examination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  228-234;  Dec.  DigTlSe.*] 

8.  Tbial  ({  96*)— BscBFTion  or  BnuEitci:— 

Objxctionb. 

In  an  action  to  recover  for  medical  services 
rendered  defendant's  daughter,  plaintiff's  collect- 
or testified  that  defendant  told  Dim  to  get  all  be 
could  out  of  the  daughter's  husband  and  that 
he  would  pay  the  batance.  It  was  objected  to 
on  the  ground  that  it  only  showed  a  promise 
mode  after  the  servtces  had  been  performed  and, 
not  being  in  writing,  was  not  binding  on  defend- 
ant Held  that,  while  the  testimony  was  inad' 
missible  because  tending  to  show  an  oral  con- 
tract in  contravention  of  the  statute  of  frauds, 
the  court  properly  overruled  the  objection  made. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  i  2S0;  Dea  Dig.  1  96^ 

4.  Maucious  FBomctmoH  (|  71*)— Aotionb 

FOB  WBONGFtn.  ATTACHIUNT  —  PCHITIVB 
DAKA0E8. 

In  an  action  for  compensation  for  medical 
services  begun  by  attachment,  where  defendant 
claimed  damages  for  malicious  attachment,  the 
evidence  heli  to  raise  the  issue  €tt  pauitlve  dam- 
ages. 

[EM.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  SS  160-167 ;  Dec  Dig. 
|71.*3  ■ 

6.  BfALioiotrs  pROBSCunoN  (|  66*)— Wbonq- 

rux  Attaohui:nt^Pi.eadino. 

In  an  action  begun  by  attachment,  where 
defendant's  plea  in  reconvention  did  not  in 
terms  allege  that  the  ftttacfament  was  sued  out 
without  probable  cause  but  alleged  facts  show- 
ing that  It  was,  such  plea  is  auffldent  to  support 
a  recovery  of  exemplary  damages. 

[Ed.  Note^For  other  cases,  see  Malicious 
ProsecaUon,  Cent  Dig.  H  106-110;  Dec  Dig. 
165.*] 

6.  Jusiicis  or  IBB  Fbaob  d  178*>— Afpxax^ 
JuDQUEirr  Agbeehbnt. 

In  an  action  begun  in  jaatlce  court  by  at- 
tachment, where  defendant  claimed  damages  for 
wrongful  attachment,  the  parties  entered  into  an 
agreement  reciting  that,  since  whichever  party 
lost  would  appeal,  the  attachment  should  be 
quashed,  and  that  the  court  should  enter  judg- 
ment as  he  thought  proper  on  the  facto,  which 
was  incorporated  into  the  judgment  Held, 
tiiat  the  agreement  did  not  preclude  defendant 
after  adverse  judgment  from  asserting  on  ap- 
peal his  claim  for  damages  for  wrongful  attach- 
ment 

[Ed.  Note.— For  other  coses,  see  Jnstlces  of  the 
Peace.  Gent  Dig.  H  660>-^;  Dec  Dig.  | 
173.*] 

Appeal  from  Nacogdoches  County  Court; 
Geo.  F.  Ingraham,  Judge. 

Action  by  C.  H.  Tlndall  against  Calvin 
Johnson  and  another,  begun  In  Justice  Court 
and  appealed  by  defendant  to  the  County 
Court  From  a  jui^ment  for  plaintiff,  the 
named  defendant  appeals.  Beversed  and 
remanded. 


Blonnt  &  Strong  and  J.  ML  Marshall,  all  of 
Nacogdoches,  for  appellant  V.  E.  Middle- 
brook,  of  Nacogdoches,  for  appellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  the  appellant  and  one 
Will  Allen  to  recover  the  sum  of  fll7.50,  the 
value  of  professional  services  and  medicines 
rendered  and  furnished  by  appellee,  a  physi- 
cian, to  the  wife  of  said  Allen,  who  la  the 
daughter  of  appellant  At  the  time  of  filing 
the  suit  in  the  justice  court,  the  plaintiff  pro- 
cured the  issuance  of  an  attachment  against 
the  property  of  both  defendants.  In  his 
affidavit  for  attachment  plaintiff  swore: 
"That  the  said  defendants,  Calvin  Johnson 
and  Will  Allen,  secrete  themselves  so  that 
the  ordinary  process  of  law  cannot  be  served 
upon  them.  •  *  *  And  that  plaintiff  will 
probably  lose  his  debt  unless  such  attachment 
is  Issued."  The  attachment  was  levied  upon 
two  mules  belonging  to  appellant,  which  he 
replevied.  Appellant  answered  in  the  justice- 
court  by  a  sworn  denial  of  plalntlfrs  claim 
against  him  and  by  a  plea  in  reconvention 
Bought  to  recover  of  plaintiff  $200  d^f^ses 
for  suing  oat  the  attachment  against  him. 
which  be  averred  was  wrongfully,  willfully, 
and  maUdonsly  sued  out  without  probable 
cause.  Upon  a  trial  in  justice  court  the  fol- 
lowing judgment  was  rendered:  **ThiB  day 
this  cause  came  on  to  he  heard  upon  the  reg- 
ular order  of  the  call  of  the  docket,  where- 
upon came  the  plaintiff,  C.  H.  Tlndall,  both 
in  person  and  by  counsel,  and  also  came 
Calvin  Johnson.  In  person  and  by  counsel, 
and  the  defendant  Will  Allen,  thou^  duly 
called  and  having  been  duly  cited,  answered 
not  but  wholly  made  default  herein.  Where- 
fore the  plaintiff  introduced  his  evidence,  and 
the  court,  after  hearing  the  evidence,  be- 
lieves the  plaintiff  ought  to  recover  against 
the  defendant  Will  Allen  the  full  amount 
sued  for.  It  iB  therefore  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  C.  H.  Tlndall, 
do  have  and  recover  of  and  from  the  defend- 
ant Win  Allen  the  sum  of  $117.60,  together 
with  6  per  cent  per  annum  interest  thereon 
from  the  Ist  day  of  January,  1010,  and  all 
costs  in  this  behalf  expended,  for  all  of 
which  let  execution  Issue.  Then  came  on  to 
be  heard  the  case  as  between  O.  H.  Tlndall 
and  the  defendant  Calvin  Johnson.  The  de- 
fendant demanded  a  jury.  Both  sides  an- 
nounced ready  for  trial,  and  six  good  and 
lawful  Jurors  were  impaneled,  to  wit,  It.  T. 
Blake,  foreman,  and  five  others,  who,  after 
hearing  the  evidence  and  argument  of  coun- 
sel, reported  to  the  court  that  it  was  impos- 
sible for  them  to  agree,  and,  having  con- 
sidered of  their  verdict  a  reasonable  time, 
they  were  discharged  by  the  court  and  a 
mistrial  entered.  Then  came  the  attorneys 
for  both  the  plaintiff  and  defendant  and  an- 
nounced to  the  court  that  it  was  certain  that, 
whichever  party  to  this  suit  lost  in  this 
court,  that  same  party  would  appeal  the  case 
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to  the  conntr  eonrt,  and  tartber  amioiiiiced 
to  tbe  court  tbat  it  was  agreed  by  and  be* 
tween  the  plaintiff  and  defendant  that  the 
aflBdavit  and  bond  and  the  wilt  of  attadbment 
sned  out  In  this  case  ^onld  be  qoaehed  and 
held  for  naught,  and  that  the  conrt  mU^ 
enter  such  judgment  from  the  facts  of  the  case 
as  he  thongbtproper.  It  la  therefore  constdef* 
ed  by  the  conrt,  and  It  is  BO  ordered,  adjudged, 
and  decreed,  Oiat  the  affldavit  and  bond  for  at- 
tadunent.  Hie  writ  of  attachment  with  the 
agreement  of  the  parties,  G.  H.  Tindall  and 
Calvin  Johnson,  Is  in  all  things  bdd  for 
naught  and  quashed,  and  therefore  tbat  the 
defuidant  GalTin  Johnson  take  nothing  by  his 
plea  fbr  damages.  It  is  tbe  further  order  of 
tlie  conrt  Uiat  the  plaintiff  take  nothing  by  his 
soft  as  against  Calvin  Johnson,  and  that  said 
Calvin  Johnson  go  hence  without  day,  and 
that  he  recover  of  and  from  the  plalnUfl,  O. 
H.  Tindall,  all  costs  In  this  behalf  expended. 
TbB  plaintUt  then  presented  to  the  court  his 
oral  motion  for  a  new  trial,  which  is  In  all 
things  overruled  by  the  court  Whereupon 
Idalntlff  gave  notice  of  appeal  to  the  county 
conrt  of  Nacogdoches  county,  Tex." 

The  trial  in  the  county  court  with  a  Jury 
roaolted  in  a  verdict  and  Judgment  In  favm 
of  plaintiff  against  the  defendant  Allen  for 
1117.60  and  ^inst  the  appellant  for  said 
sum,  leas  the  sum  of  $2.50,  which  the  Jury 
fbnnd  to  be  the  actual  damages  sustained 
bj  appellant  because  of  the  wrongful  suing 
out  of  the  attachment 

[1. 2]  The  plaintiff  testlfled:  "I  was  called 
to  see  Allen's  wife  on  or  about  October 
13,  1900.  One  of  Calvin  Johnson's  boys 
came  after  me.  Will  Allen's  wife  was  then 
at  her  father^  Calvin  Jolmson.  When  I  ar- 
rived at  Calvin  Johnson's  house,  I  sent  for 
Calvin  to  come  to  the  house,  and  when  he 
came  I  advised  him  that  an  operation  was 
necessary  on  Will  Allen's  wife,  and  told  him 
I  would  not  perform  the  operation  unless  he 
would  agree  to  pay  for  the  same,  and  he 
promised  me  that  be  would  pay  for  tbe  oper- 
ation. There  was  no  one  present  when  this 
conversation  took  place  except  myself,  Calvin 
Johnson,  and  Calvin  Johnson's  vrlfe.  I  after- 
wards performed  the  operation  on  Will  Al- 
len's wife,  for  whlcb  I  charged  Calvin  John- 
son $100,  and  made  some  other  visits  to  her 
and  furnished  her  medldne,  making  tbe  total 
amount,  Including  the  operation,  $117.50. 
This  amount  is  due  me  by  Calvin  Johnson, 
and  he  has  never  paid  me  anything  on  It" 
On  cross-examination  he  further  testlfled: 
"The  substance  of  the  oonversation  that  I  liad 
with  Oalvln  Johnson  at  the  time  I  sent  for 
bim  to  come  up  to  the  bouse,  and  before  the 
operation  was  performed,  and  before  I  did 
any  medical  'sOTlce  fbr  Will  Allen's  wife, 
was  Qiat  I  told  Calvin  Johnson  that  I  would 
not  do  any  work  or  perform*  the  operation  on 
Will  Allen's  wife  and  look  to  Will  Allen  for 
tbe  pay  because  be  was  a  transient  negro, 
going  from  one  sawmill  to  another,  and  be 
(Calvin  Johnson)  told  me  to  go  ahead  and 


perform  the  operation,  and  If  WUl  Alloi  did 
not  pay  for  it  he  would.  Calvin  Johnson 
never  did  at  any  time  promise  In  wilting  to 
pay  this  debt"  Appellant  objected  to  this 
testimony  and  asked  the  conrt  to  withdraw  It 
from  the  Jury  because  It  showed  that  "the  de- 
fendant  Calvin  Johnson  did  not  bind  hlmaef 
primarily  to  pay  said  debt  but  only  to  be- 
come secnrity  therefor,  and  said  piomtse, 
being  verbal  and  not  In  writing,  would  not 
bind  the  defendant  Calvin  Johnsrai  legally  to 
pay  said  debt"  The  motion  to  have  this 
testimony  withdrawn  from  tbe  Jury  Should 
have  been  snsteined.  It  Is  well  settled  that 
the  defmse  of  the  statute  of  frauds  Is  avail- 
able under  a  general  dailal  if  interposed  by 
seasonable  objection  to  testimony.  Interna- 
tional Harvester  Co.  t.  Campbell,  43  Tor.  dv. 
App.  421,  96  S.  W.  OS.  This  testimony  con- 
clusively diows  tiiat  appellant's  promise  to 
pay  for  the  services  nndeied  by  appose  to 
his  daughter  was  a  collateral  and  not  an 
original  undertakli^.  The  appellee's  state- 
ment on  cross-em  mlnation  that  aiq)ellant 
promised  to  pay  for  the  operation  'If  Will 
Alloi  did  not"  Is  not  in  conflict  with  Us 
statement  on  direct  examlnatioh  that  appel- 
lant "promised  that  he  would  pay  for  the 
operation"  but  explains  said  statemoit  by 
shovplng  the  fwm  at  the  promise  and  the  con- 
dition attached  theieta  Taking  hU  testi- 
mony as  a  whole,  there  is  no  Issue  as  to  tbe 
chanu^r  of  the  promise  and  undertaking  of 
the  appellant  He  only  became  security  for 
the  payment  of  the  debt  by  WIU  Alloi,  and 
his  promlset  not  being  In  writing,  is  unen- 
forceable. Article  396S,  Revised  Statutes 
1911;  Rentfro  v.  I^ncaster,  10  Tex.  Cir.  App. 
321*  31  S.  W.  220;  Loftus  Ivy,  14  Tex. 
av.  App.  701,  37  S.  W.  786;  Nichols  Dixon, 
85  B.  W.  1051. 

[9]  Ollle  Strode  a  vrltness  for  plaintiff, 
testified  that  he  had  plaintiff's  account  for 
collection  and  saw  the  appellant  in  regard  to 
It  Tbe  witness  was  then  asked  by  plaintiff's 
counsel  what  appellant  said  to  him  as  to 
whether  or  not  he  would  pay  the  account 
To  this  question  the  witness  answered:  "He 
told  me  to  get  all  I  could  out  of  Will  Allen, 
and  he  would  pay  the  balance."  Appelant 
objected  to  this  question  and  answer  on  the 
ground.  In  substance,  that  they  only  tOiowed  a 
promise  on  the  part  of  appellant  to  pay 
plaintiff's  claim  made  after  tbe  services  had 
been  performed  and,  not  being  in  writing, 
was  not  binding  on  appellant  This  objection 
was  overruled,  and  tbe  testimony  admitted. 
Appellant  at  the  close  of  tbe  testimony  asked 
the  conrt  to  Instruct  the  jury  that  they  could 
not  consider  the  above  testimony  of  the  wit- 
ness Strode  as  evidence  of  liability  on  the 
part  of  appellant  for  the  paymoit  of  plain- 
tiffs account  This  charge  was  refused.  We 
think  this  testimony  was  subject  to  the  ob- 
jection that  It  only  showed  a  promise  on  the 
part  of  appellant  to  pay  Oie  debt  of  the  de- 
fendant Will  Allen,  and  such  prondse,  not 
being  in  writing,  created  no  liability  on  the 
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part  of  appellant  This  obJecUon,  however, 
waa  not  made  to  Its  Introduction.  The  tact 
that  the  promise  to  pay  was  made  after  the 
service  was  pertbrmed  might  renOet  It  void 
for  want  of  consideration  but  would  not 
make  such  promise  obnoxious  to  the  provl- 
idons  of  the  statute  of  frauds,  and  the  court 
did  not  err  In  refusing  to  exclude  the  testi- 
mony on  the  objection  nude. 

[4]  On  the  issue  of  appellant's  claim  for 
damages  for  wrongfully  suing  out  the  attach- 
ment against  him,  he  testified:  "On  the  10th 
day  of  October.  1911.  when  Dr.  Tlndall  (ap- 
pdlee)  made  the  affidavit  for  attachment  in 
this  case,  I  was  either  in  the  town  of  Apple- 
by or  on  my  way  from  home  to  said  place. 
The  writ  of  attachment  was  levied  on  two 
mules  that  I  was  driving  in  the  town  of  Ap- 
pleby. These  males  were  at  that  time  rea- 
sonably worth  on  the  market  |400.  At  that 
time,  and  at  no  other  time  during  my  life, 
have  I  secreted  mys^  In  any  manner  to 
avoid  the  service  of  the  ordinary  process  of 
law.  On  the  10th  day  of  October,  1911,  or 
any  time  Just  prior  thereto,  covering  a  period 
of  several  months,  I  had  not  been  away  from 
home  except  to  go  to  Appleby,  where  Dr.  Tln- 
dall lives,  or  to  come  to  Nacogdoches,  about 
12  miles  awi^.  At  the  time  Dr.  Tlndall  made 
this  affidavit  for  attaduuent,  and  at  the  time 
the  writ  of  attachment  waa  levied,  I  owoed 
In  my  own  name,  outi^de  of  my  homestead, 
273  acres  of  land,  most  of  which  was  In  cul- 
tivation. The  reasonable  market  value  of 
this  land  was  ^0  per  acre.  My  deed  to  this 
land  was  on  record  at  the  time  the  affidavit 
for  attachment  was  made  by  Dr.  Tlndall  in 
the  county  clerk's  office  of  Nac(«doches  coun- 
ty, Tex.  I  also  owned  on  the  10th  day  of 
October.  1011,  eight  head  of  mules  and  hors- 
es, and  the  six  head  outside  of  the  two  mules 
levied  upon  were  reasonably  worth  on  the 
market  fSOO.  I  also  owned  and  had  on  hand 
at  the  time  the  affidavit  was  made  for  this 
attachment,  to  wit,  on  October  10,  1911,  13 
bales  of  cotton,  which  was  reasonably  worth 
on  the  market  f  50  per  bale.  There  was  no 
lien  or  Incumbrance  of  any  kind  on  the  273 
acres  of  land  or  on  the  stock  or  cotton." 

On  thla  Issue  appellee  testified  as  follows : 
"OalTln  Johnson  lives  about  three  miles  from 
Appleby  (the  place  where  X  live),  and  we  both 
lived  that  close  together  at  the  same  places 
cm  the  10th  day  of  October.  1911«  when  I 
made  the  affidavit  for  attachment  in  this  suit 
against  Oalvln  Johnson.  I  was  sworn  to  that 
affidavit  by  the  Justice  of  the  peace  on  the 
10th  day  of  October,  1011,  and  I  swore  in 
that  affidavit  that  'CalWn  Johnson  and  Will 
Allen  secrete  themselves  so  that  the  ordinary 
process  of  law  cannot  be  served  upon  them.* 
At  the  time  I  swore  to  this  statemrat  In  the 
affidavit,  I  had  made  no  Investigation  with 
reference  to  the  whereabouts  of  Calvln  John- 
son to  determine  whether  or  not  this  state- 


ment was  true.  I  bad  no  Information  from 
any  source  upon  which  to  base  this  state- 
ment I  did  not  know  at  the  time  I  made 
this  affidavit  whether  Galvln  Johnson  was 
then  at  home,  Jnst  three  miles  away  from 
Appleby,  or  whether  he  was  then  In  the  town 
of  Ap^by.  I  did  see  Galvln  Johnson  in 
the  town  of  Appleby  vrltliin  an  hour  or  so 
after  I  made  this  affidavit  The  writ  of  at- 
tachment was  levied  on  two  mnlee  of  Calvin 
Johnson,  in  the  town  of  Appleby,  within  an 
hour  after  I  made  tbe  affidavit,  and  Calvin 
Johnson  himself  was  driving  the  mules.  I 
had  no  reason  whatever  to  believe,  at  the 
time  I  made  this  affidavit,  that  Calvin  John- 
son was  secreting  himself  to  avoid  the  ordi- 
nary process  of  law.  I  further  swore  In 
the  affidavit  for  attachment  that  I  (plain- 
tiff) *would  probably  lose  my  debt  unless  such 
attachment  Issued.'  I  did  not  know  at  tliat 
time  how  much  land  Calvin  Johnson  had  sub- 
ject to  execution  and  had  made  no  investiga- 
tion to  determine  this.  I  did  not  know  wheth- 
er he  had  six  head  of  horses  subject  to  exe- 
cution or  not,  and  made  no  Investigation  to 
find  out  I  did  not  know  whether  he  had 
13  bales  of  cotton  on  hand  at  that  time  sub- 
ject to  execution  or  not  and  made  no  In- 
vestigation to  find  out  I  did  know  tliat  Cal* 
vin  Johnson  was  well  fixed  and  owned  con- 
siderable property.  I  did  not  go  to  the  real 
estate  records  of  this  county  to  see  how  much 
more." 

The  evidence  shows  that  appellant  sns* 
tained  actual  damages  by  reason  of  the  levy 
of  the  attachment  and  the  Jury  found  a  ver- 
dict In  his  favor  for  such  damages  in  the  sum 
of  $2.50.  The  court  in  his  chaise  only  sub- 
mitted the  Issue  of  actual  damages  and  re- 
fused special  charges  requested  by  the  ap- 
pellant submitting  the  Issue  of  exemplary 
damages.  The  evidence  before  set  out  clear- 
ly raises  tbe  Issue  of  exemplary  damages, 
and  the  court  should  have  submltied  that 
Issue  to  tbe  Jury.  Blerlng  v.  Bank,  69  Tex. 
599,  7  S.  W.  90;  Parks  v.  Young,  75  Tex, 
278,  12  S.  W.  986;  Willis  Bro.  v.  McNatt 
75  Tex.  69,  12  s.  W.  478;  Farrar  v.  Talley. 
68  Tex.  352,  4  S.  W.  558. 

[S]  Appellant's  plea  In  reconvention  filed 
In  the  county  court  does  not  allege  In  terms 
that  the  attechment  was  sued  out  "without 
probable  caus^"  but  it  alleges  facts  which. 
If  true,  show  that  no  probable  cause  ex- 
isted, and  Is  sufficient  to  oitltle  him  to  re- 
cover exemplary  damages. 

[8]  The  agreemrat  recited  in  the  Justice 
court  Judgment  did  not  preclude  appellant 
from  asserting  his  claim  for  damages  on  the 
trial  in  the  county  court 

For  the  errors  Indicated,  the  Judgmrat  of 
the  court  below  is  reversed,  and  the  cause 
r^nanded. 

Beversed  and  remanded. 
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ST.  LOUIS  SOUTHWESTERN  RY.  00.  OF 
TEXAS  T.  MABTIN. 

(Court  (tf  Civil  Appeals  of  Texas.  Dallaa.  Nor. 
20,  ldl3.    Bebeariu;  Denied 
Dec  20, 19^ 

1.  Dauaqes  (I  132*)— ExcEsaiTE  Dakaoxs— 
Amfdtation  of  Foot. 

A  verdict  of  ¥10,600  to  a  brakeman  earn- 
ing $100  a  montli  for  the  low  of  hia  foo^  the 
attendant  pain  and  mental  anguish,  the  dimina- 
tion  of  his  earning  capacity,  and  hia  loss  of  time 
and  medical  expenses,  was  not  so  axcessive  as 
to  indicate  passion  or  prejudice  in  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  372-386,  896;  Dec.  Dig.  1  182.*} 

2.  Tbial  (8  ie4»>— iKBTEUonowft-TnHom  OF 
BTiDxncx. 

In  a  brakenan'a  action  for  injorls*,  an  in- 
Btmetion  that  if,  whUe  discharging  his  duties, 
he  attempted  to  get  upon  the  train  b;  stepping 
upon  a  step  upon  the  tender  provided  by  defend- 
ant, and  that  when  he  stepped  upon  It  his  foot 
slipped  and  be  was  caogbt  under  the  wheels  and 
injured,  and  that  if  auch  step  was  made  of 
wood  which  bad  worn  so  that  it  did  not  present 
a  square  sarface,  but  slanted  downward  and 
made  it  easy  to  slip  therefrom,  and  dangerous 
to  use  in  attempting  to  board  tbe  tender,  and 
that  lt>  maintenance  in  such  condition  was  neg- 
ligence, proximately  causing  tbe  injury,  plain- 
tiff could  recover,  was  not  objectionable  as  a 
charge  uiwn  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  413,  436,  4S9-441,  446-464,  456-466; 
Dec  Dig.  S  194.*] 

8.  Master  and  Servant  (S  293*)— Action  xob 
IHJUBIXB—INSTRUCTIONB— Negligence. 
Nor  was  such  charge  objectionable  as  au- 

diortzing  a  verdict  in  favor  of  plaintiff,  even 

though  tbe  defendant  had  ocerciaed  ordinary 

care  to  equip  the  tender  with  a  proper  step  and 

to  keep  the  same  in  repair. 

lEd.  Note.— For  other  cases,  see  Master  and 

Servant,  Gent.  Dig.  fft  1148^156,  1168-1160; 

Dec  Dig.  f  293.*] 

4.  Master  and  Sebtant  (|  278*)— Action  fob 
Injuries— STTFFicixnOT  or  EviinNCB-0>H< 
.  DmoN  or  SixP. 

In  a  brakeman's.  action  for  injuries,  evi- 
dence held  suiBcient  to  show  that  on  account  of 
use  and  wear  the  outer  top  edge  of  a  step  on  a 
tender  bad  worn  off.  so  that  instead  of  present- 
ing a  square  edge  on  top  it  slanted  downward. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (§  954,  956-^,  960-969, 
971,  972,  977;  Dec  Dig.  S  278.*] 

6.  Masizb  and  Servant  ({  286*)— AonoN  fob 
Injuries  —  Question   fob   Jubt  —  Neoli- 

GENCE. 

Whether  the  wearing  down  of  the  step  of  a 
tonder,  so  as  to  slant  downward  instead  of  pre- 
eeuting  a  square  edge  on  top,  made  it  more  like- 
ly that  one's  foot  would  slip  therefrom,  and 
whether  the  maintenance  of  the  step  in  such  con- 
dition for  the  use  of  employ^  was  negligence, 
were  qaestions  for  the  jury. 

[Etd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1001.  1006,  1008.  1010- 
1015,  1*17-1033,1036-105^  1044.  1046-1050; 
Dec  Dig.  i  286.*] 

6.  Master  and  SebTaiit  (|  278*)— Action  fob 
I  If  juries— Question  fob  Jubt— Scope  of 

BWr4>YliEHT. 

In  a  brakeman's  action  for  injuries  by  slip- 
ping from  a  worn  step  on  tbe  tender  as  be  was 
attempting  to  board  after  opening  a  gate,  evi- 
dence held  sufficient  to  show  that  at  the  time 


of  his  injury  he  was  in  the  discharge  of  his 
duty. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  964.  056-868,  860-869, 
971,  97^  977 ;  Dec.  Dig.  |  278.*1 

7.  Masikb  and  Servant  ({  278*)— Aonos  fob 
Injvbixs— Sufficiency  of  Bvidsncb— Step 
Provided  fob  Use  of  Eupi.ot£s. 

In  such  action,  evidence  held  sufflcient  to 
show  that  such  step  on  the  tender  was  provided 
for  the  use  oC  employes  in  going  upon  tlw  tender 
and  train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J§  854,  856-958,  960-069, 
971,  972,  977 ;  Dec  Dig.  {  278.*1 

8.  Appeal  and  Ebbob  (S  742*)- Assionmentb 

of  ERBOB— SITFFIGIENOT  of  STATE3IENT. 

An  asaignment  of  error,  not  followed  by  a 
saflicient  statement  of  the  evidence  tending  to 
support  it  as  required  by  Courts  of  CSvil  Ap- 
peals Rule  31  (1^  S.  W.  xiU)»  is  not  entitled  to 
consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000;  Dec  Dig.  f  742.*] 

8.  Tbiai.  (8  266*)— InsTBuonoiiv— BiquxnxD 

Instbuctions. 

An  error  of  omissirai  in  the  court^s  general 
charge  should  be  supplied  a  request  for  a  cor- 
rect special  charge. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  li  627-641 ;  Dec  Dig.  f  255.*] 

10.  Trial  (5  242*)— iNBXBtronoHB— Conrus- 
ina  iNSTBUonoNB. 

In  a  brakeman's  acticoi  fw  injuries  by  slip- 
ping from  a  worn  step  on  the  trader,  a  charn 
that,  unless  the  jury  found  the  existence  of  all 
tbe  facts  enumerated  in  a  previous  paragraph 
of  the  charge,  to  return  a  verdict  for  defend- 
ant, objected  to  on  tbe  gound  that  whereas  de- 
fendant was  entitled  to  a  verdict  unless  the  step 
was  negligently  maintained  and  was  the  prox- 
imate cause  of  the  injury,  irresiiective  of  the 
jury's  belief  of  tbe  other  matters  submitted  in 
the  charge,  was  not  contusing. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  668-576;  Dec  Dig.  S  242.*] 

11.  Appeai.  and  Ebbob  ({  1170*)— Obound 
fob  Revebsal— Instructions— Facts  Pbx- 

BENTED. 

A  charge  correct  in  law,  which  directs  a 
verdict  for  Uie  defendant  on  the  finding  of  cer- 
tain facts,  is  not  ground  for  reversal,  though 
the  defense  could  be  sustained  b7  a  finding  of 
fewer  facts  than  were  embraced  in  the  hypothe- 
sis. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fifi  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545  ;  Dec.  Dig.  S  1170.*] 

12.  Appeal  and  Ebbob  (S  216*)— Objection 
Below— Necessitf  of  Request  for  In- 
stbuctions. 

Such  a  defect  is  one  of  omission,  unavaila- 
ble in  the  absence  of  a  requested  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  216.*) 

13.  Appeal  and  Ebbob  (S  1033*}— Pabtt  Bn- 
htubd  to  Couflain— Eseor  Fatobabis  to 
Party. 

In  a  brakeman's  action  for  injuries,  a 
charge  that  plaintiff  could  not  recover  unless  the 
jury  ^ould  find  from  a  preponderance  of  the  ev- 
idence the  existence  of  all  tbe  facts  enumerated 
in  a  previous  paragraph  of  the  charge,  if  erro- 
neous as  submitting  facts  about  which  uere  was 
DO  dispute,  was  favorable  to  def^dant,  so  Uiat 
it  could  not  complain  thereof. 

[£^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4052-1062;  Dec  Dig.  | 
1033.*] 
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14.  Tkul  (ft  296*)— lN8TBnoTiONB~-<:!uBa  or 

Ebbob— AssuMPnoH  of  Reagok. 

In  a  brakeman's  action  for  injurieB  from 
Blipping  from  a  step  on  the  tender,  a  charge  that 
plaintiff  in  entering  defendant's  service  assumed 
the  risks  ordinarily  incident  thereto,  but  not 
those  growing  ont  of  the  defendant's  negligence, 
if  objectionaDle  as  stating  an  abstract  proposi- 
tion of  law,  ;et  when  considered  with  a  special 
charge  for  defendant  that  if  plaintiff  was  in- 
jured, and  bis  injury  was  the  result  of  a  risk 
dMinarily  incident  to  the  eharactw  of  hia  em- 
ployment, he  could  Dot  recorer,  correctlr  anb- 
mitted  that  issue. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  n  705-713,  716,  716,  718;   Dec  Dig.  | 

IB.  TBIAI.  (*  262*)— iNSTBUCnOHS— Appooa- 
anjTr  to  Bvidenot. 

In  a  brakeman's  action  for  injuries,  where 
it  appeared  that  he  had  lost  all  the  time  between 
the  injury  and  the  trial,  that  he  had  been  earn- 
ing from  $100  to  (116  per  month,  that  a  part  of 
hia  foot  was  amputated  so  that  he  bad  been  una- 
ble to  earn  anything,  and  that  he  had  intended  to 
ooDtinoe  aa  a  brakeman,  a  charge  that,  In  esti- 
mating the  damage,  the  reasonable  value  of  the 
time  lost  in  consequence  of  bis  injury  might  be 
considered,  was  not  inapplicable  to  the  evi- 
dence. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent 
r.  H  505,  596-612;  Dec.  Dig.  |  252.*] 

16.  TeIAI.  (I  203*)— iNSTBUCnOHS— CONFOEM- 

rrr  to  Issues. 

Where  two  or  more  grounds  of  negligence 
are  alleged  as  the  basis  of  the  piaintifCs  action, 
and  the  court  submits  the  case  only  upon  one  of 
them,  the  other  ground  of  negligence  is  thereby 
witfaaiawn  from  the  jury's  consideration,  and 
the  defendant  is  not  entitled  to  have  any  special 
charge  relating  thereto  read  to  the  jury. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent. 
Dig.  U  477-479;  Dec  Dig.  |  203.*] 

17.  Mabteb  awd  Sebtavt  (I  no*)— Action 

FOB  iNJUBiEft—CHABQE— Negligence. 

In  view  of  Rev.  Civ.  St.  19X1,  art.  :6713,  re- 
quiring railroads  to  equip  their  engines  and 
tenders  with  foot  stirrups,  and  in  view  of  de- 
fendant's nonperformance  of  snelt  dn^,  its  re- 
quested instruction,  that  it  was  not  required  to 
maintain  foot  stirrups  upon  Ito  engines  or  toid- 
ers,  was  properly  raused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^vut,  Gent  Dig.  S8  214,  214% ;  Dec.  Dig.  | 

la  Tbiai.  rt  260*)- Requested  Inbtbuctions 
—Given  Instbuctions. 

Special  charges  requested  by  defendant 
were  properly  refused,  where  tbe  subject-matter 
thereof  had  been  snffldently  charged  In  the  gen- 
eral charge. 

'  [Ed.  Note.— Fw  other  cases,  see  Trial,  Cent. 
Dig.  II  661-«!9;  Dec.  Dig.  |  200.*1 

19.  NEGLIOENOE  (J  101*)— CONTBIBUTOBT  NeQ- 

LXOENCB— Effect. 

In  view  of  Rev.  Civ.  St  1911,  art  6649. 
providing  that  plaintiff's  contributory  negli- 
gence shall  not  absolutely  bar  bis  recovery,  but 
should  merely  diminish  his  damages  proportion- 
ately to  his  negligence,  a  requested  charge  that 
if  plaintiff  was  guilty  of  contributory  negli- 
gence, he  conid  not  reeoror,  was  properbr  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  ||  85, 163. 164;  Dec.  Dig.  |  TOl.*]^ 

Appeal  from  District  Court  Hill  County ; 
Horton  B.  Porter,  Judge. 

Action  by  F.  M.  Martin  against  the  St 
Louis  Southwestern  Railway  Company  of 


Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

E.  B.  Perkins,  of  Dallas,  and  Scott  &  Ross; 
of  Waco,  for  appellant  V.  L.  Shurtleff,  oC 
HlUsboro,  and  W.  P.  Ramsey  and  Chos.  L. 
Blade,  both  of  Austin,  for  appellee. 

TALBOT,  J.  F.  If.  Martin  brought  this 
suit  against  appellant  to  recover  dainages, 
alleging,  In  sulratance,  that  on  the  7th  day  of 
December,  191%  he  wblb  in  the  onploy  of  ap- 
pellant  In  the  capacity  of  brakeman  and 
working  on  one  of  its  trains  then  being  oper- 
ated between  Oorslcana.  Is  Navarro  counlr, 
Tex.,  and  HlUsboro,  In  Hill  county,  Tex.;  that 
when  this  train  readied  a  point  notr  the  eta- 
tlon  of  Itotena,  in  mil  county,  where  anpd- 
lanf  ■  road  eroBses  the  railroad  of  the  Intw- 
nathmal  &  Great  Northern  Railway  Gom^ 
pany,  it  became  necessary  and  was  the  duty 
of  j^alntlfl,  as  appellant's- brakeman,  to  opea 
a  gate  situated  and  maintained  on  a^el- 
lant'B  right  of  way,  and  then  to  get  back  vj^ 
on  B]n>dlaxit*B  said  train ;  that  In  attonptlng 
to  get  back  upon  the  train,  the  same  being 
thffia  in  motion,  he  stepped  upon  a  st^,  at^ 
tached  to  the  front  end  of  tbe  tender,  which 
was  provided  by  appellant  for  the  use  of  its 
starvants  and  employ^  In  getting  tumn  said 
tender  and  train;  that  when  the  plalntlfl^ 
in  his  effort  to  go  upon  said  train,  stepped 
upon  said  at^  his  foot  slipped  from  the 
some,  resulting  in  one  of  his  feet  being  cau^t 
underneath  tbe  wheel  of  the  train  and  In- 
jured; that  his  said  fbot  was  mashed  and 
mangled,  cut  and  torn  in  sndi  a  way  that 
it  was  rendered  necessary  to  amputate  a 
lai^e  portion  thereof;  that  such  operation 
was  attended  with  great  pain,  mental  an- 
guish, etc,  and  his  capadiy  to  labor  and 
earn  mon^  for  all  future  time  Is  greatly 
diminished;  that  at  the  time  of  the  injury 
he  was  Mmlng  |100  per  month,  and  that 
he  had  lost  time  and  would  continue  to 
lose  the  same,  whldi  is  reasonably  worth 
$100  per  month,  and  bad  expended  fSO  for 
dru^  and  medldne.  Plaintiff  alleged  that, 
at  the  time  of  the  accident  the  d^ndant 
railway  company  was  engaged  In  intrastate 
commerce,  and  that  it  was  its  duty,  under 
the  laws  of  the  state  of  Texas,  to  provide 
said  tender  with  a  good  and  suffldent  foot 
stirrup  and  to  keep  the  same  in  proper  re- 
pair ;  that  defendant  failed  to  provide  and 
keep  and  maintain  such  stirrup  upon  said 
tender,  but  provided  and  maintained  a  step 
of  a  different  kind,  which  was  insuffident 
and  more  unsafe  and  rendered  tbe  hazard 
of  slipping  from  said  step  and  being  Injured 
much  greater  than  it  would  have  been  if  tbe 
same  had  been  a  foot  stirrup;  and  that  the 
failure  to  have  said  tender  properly  equipped 
with  a  foot  stirrup  was  negligence  on  the 
part  of  the  defendant  and  the  proximate 
cause  of  platntUTs  injury.  Plaintiff  further 
alleged  that  if  he  was  mistake  in  the  al- 
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legaUon  that  defendant's  train  was  engaged 
in  intrastate  commerce,  then  tlie  same  was 
engaged  In  interstate  commerce,  end  ttiat  un- 
der the  laws  of  tbe  United  States  it  was  the 
duty  of  defendant  to  have  said  tender  equip- 
ped with  a  good  and  snffldent  foot  stirrup, 
etc^  and  that  the  failure  to  do  so  was  negli- 
gence and  the  proximate  caoae  of  plaintiff's 
Injary.  Plaintiff  also  alleged  that  the  de- 
fendant was  negligent  in  maintaining  the 
st^  In  a  dangerous  and  nnsafe  condition  for 
the  use  of  persons  attempting, to  use  It;  that 
the  st^  was  of  wood,  bad  grown  old  and 
rotten  and  worn  in  such  a  way  that  the  same 
slanted  and  did  not  present  a  square  surface 
or  edge,  but  slanted  downward  and  rendered 
It  more  likely  and  very  easy  for  one's  foot  to 
slip,  which  condition  and  negligence  caused 
the  injury ;  that  the  defendant  was  n^Ugent 
in  maintaining  the  step  at  a  height  from  the 
ground  which  rendered  it  difficult  and  dan- 
gerous to  use;  and  that  it  maintained  only 
one  step,  Instead  of  two,  which  negligence 
caused  the  injury ;  that  the  defendant  was 
n^llgent  In  not  bringing  Its  train  to  a  full 
stop  before  crossing  the  International  A 
Great  Northern  Railroad  track;  that,  If  it 
had  done  so,  plaintiff  could  have  boarded  the 
train  while  It  was  not  in  motion,  which  neg- 
ligence and  fUUnre  plaintiff  alleged  caused 
his  injury. 

The  defendant  answered  by  general  de- 
murrer, special  exceptions  and  general  de- 
nial, and  specially  pleaded  that  the  plaintiff 
was  acting  in  Tlolatlon  of  the  mie  of  the  de- 
fendant when  he  attempted  to  board  said 
train  at  the  time  and  place  he  did ;  that  un- 
der the  rule  of  defendant  he  was  required  to 
board  the  rear  end  of  the  train,  and  In  at- 
tempting to  board  the  train  In  violation  of 
the  rule,  and  while  the  train  was  In  motion, 
plaintiff  was  guilty  of  contributory  negli- 
gence ;  that  it  was  the  custom  and  the  plain- 
tUTs  dnty  to  board  the  train  at  the  rear,  and 
in  tolling  to  do  so  be  was  gnllty  of  contrlb- 
ntory  negligence  and  onght  not  to  recover; 
that  tbe  plainttfTs  injury,  if  he  was  Injured, 
was  caused  from  attempting  to  board  defendr 
anffl  train  while  it  was  In  motion ;  and  that 
by  reason  of  his  employment  be  assumed  the 
lAk  of  injury.  Plaintiff  filed  a  supplemental 
petition,  replying  to  defendant's  answer,  In 
which  he  pleaded  a  general  demurrer,  a  gen- 
eral denial,  and  specially  that,  If  the  defend- 
ant promulgated  the  rule  mentioned  In  its 
answer,  the  same  was  never  known  to  the 
plaintiff,  or  made  known  to  him  in  any  man- 
ner whatever ;  that  If  snch  rule  had  been  pro- 
mulgated It  had  never  been  enforced  or 
obeyed ;  that  it  was  systematically  and  cus- 
tomarily disobeyed,  and  never  followed  by 
any  of  its  employes;  and  that  thereby  the 
rule  bad  been  abrogated.  The  trial  of  the 
case  resulted  in  a  verdict  and  Judgment 
la  favor  ot  the  plalntlfl  for  $10,50(^  and,  de- 
fendant's motion  for  a  new  trial  being  over- 
ruled, It  ivpealed. 

[1]  Tba  first  and  secoBd  aadgnments  of 


error  are  grouped,  and  assert,  respectively, 
that  the  undisputed  evidence  shows  that 
there  was  no  negligence  on  the  part  of  the 
defoidant,  and  that  the  verdict  of  the  Jury 
is  excessive.  Waiving  any  objection  that 
might  be  urged  to  a  consideration  ot  these 
assignments  on  the  ground  that  they  are  too 
general  and  cannot  be  grouped  because  pre- 
senting different  and  distinct  questions  for 
decision,  we  hold  the  evidence  was  sufficient 
to  show  negligence  on  the  part  of  appellant, 
and  that  the  verdict,  while  large.  Is  not  so 
excessive  as  to  Indicate  that  the  Jury  were 
Influenced  in  arriving  at  the  amount  awarded 
by  passion,  prejudice,  or  other  Improper 
motive. 

[2, 1]  The  court,  after  properly  defining 
negligence,  Instructed  the  Jury  in  the  second 
paragraph  of  the  main  charge  as  follows: 
"Now  If  yon  believe  from  a  preponderance  of 
the  evidence  that  on  or  about  the  7th  day 
of  December,  1812,  the  plaintiff,  F.  M.  Mar- 
tin, was  a  brakeman  in  the  employ  of  the  de- 
fendant, and  that,  while  in  the  proper  dis- 
charge of  his  duties  aa  such  brakeman^  he 
attempted  to  get  upon  defendant's  train  by 
stepping  upon  a  certain  step  located  upon  the 
tender  of  said  train,  and  that  said  step  was 
provided  by  the  defendant  company  for  the 
train,  and  that  when  the  plaintiff  stepped 
upon  the  said  step  his  foot  slipped  from 
same;  and  on  said  account  his  foot  was 
caught  underneath  the  wheel  of  said  train 
and  was  injured  as  alleged  in  his  petition; 
and  if  you  further  believe  from  a  preponder- 
ance of  the  evidence  that  tbe  said  step  was 
made  of  wood,  and  the  said  wood  had  grown 
old  and  worn  In  such  a  way  that  the  same 
did  not  present  a  square  surface  or  edge  for 
one  to  step  upon,  and  that  the  same  slanted 
downward  and  rendered  It  more  likely  and 
very  easy  for  one's  foot  to  slip  from  said 
step,  and  that  by  reason  of  such  condition. 
If  such  conditions  there  were,  the  said  step 
was  made  dangerous  and  nnsafe  for  the  use 
of  persons  In  attempting  to  use  it  in  the 
manner  the  plaintiff  was  using  it;  and  if 
you  further  believe  from  a  preponderance 
of  the  evidence  that  said  step  was  so  main- 
tained by  the  defendant  at  the  time  plaintiff 
was  injured,  and  that  the  maintenance  of 
same  in  snch  condition,  if  you  find  it  was  so 
maintelned,  was  negligence,  and  that  as  the 
direct  and  proximate  reisnit  of  such  negli- 
gence, if  any,  plaintiff  was  injured  la  the 
manner  alleged  In  his  petition — you  will 
find  for  the  plaintiff,  unless  you  find  for 
the  defendant  under  other  Instructions  given 
you."  Appellant  contends  that  this  charge 
is  erroneous  because:  (1)  It  is  upon  the 
weight  of  the  evidence;  (2)  because  it  sub- 
mits to  the  Jnry  the  issue  as  to  whether  or 
not  the  plaintiff  was  In  the  discharge  of  his 
duty  at  tbe  time  he  attempted  to  Iward  the 
defendant's  engine,  there  being  no  evidence 
that  such  was  his  dn^;  (3)  because  It  sub- 
mits tbe  Issue  as  to  whether  or  not  tbe  stefp 
In  qoestion  was  provided  by  tbe  defendant 
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compaiv  for  the  tue  of  Its  employes  In  go- 
ing upon  the  tender  ana  train,  there  being 
no  evidence  to  authorize  the  submlBBlon  of 
sach  Issue ;  because  it  submits  the  Issue 
as  to  plaintiff's  eettii«  upon  defendant's 
train  by  stepi^ng  upon  a  certain  step  located 
utwn  the  cab  of  the  train  in  question,  where- 
as, there  is  no  evidence  that  any  step  was 
attached  to  the  cab  of  said  train;  ^>  be- 
cause it  BDbmits  the  Issue  as  to  plaintiff's 
stepping  upon  a  step  and  slipping  from  a 
step  maintained  on  the  tender  of  said  train, 
when  there  was  no  evidence  that  any  step 
was  1^  maintained;  (6)  because  It  submits 
the  issue  of  whether  or  not  the  said  step 
slanted  downward  and  rendered  it  easy  and 
more  likely  than  otherwise  for  on^s  foot  to 
slip  from  the  same,  when  there  was  no  evi- 
dence in  the  record  authorizing  the  submis- 
sion of  such  Issue ;  and  (7)  because  the  charge 
authorized  a  recovery  on  behalf  of  plaintiff, 
even  though  the  defendant  had  exercised  or- 
dinary care  to  equip  the  engine  or  tender 
with  the  proper  step  and  to  keep  the  same 
in  repair. 

The  charge  of  the  court  Is  not  subject  to 
the  criticism  that  It  was  upon  the  weight  of 
the  evidence,  authorized  a  verdict  In  favor 
of  the  plaintiff  even  though  the  defendant 
bad  exercised  ordinary  care  to  equip  the 
tender  with  a  proper  step  and  to  keep  the 
same  In  repair,  and  submitted  the  Issue  as  to 
plaintiff's  getting  upon  defendant's  train  by 
stepping  upon  a  step  attached  to  the  cab  of 
the  train  in  question.  As  will  be  observed, 
the  paragraph  of  the  charge  assailed  said 
nothing  about  a  "step  located  upon  the  cab 
of  the  train,"  but  only  to  the  step  attached  to 
the  tender,  and  required  the  jury  to  find.  In 
order  to  return  a  verdict  In  favor  of  the  plain- 
tiff, that  the  defendant  bad  equipped  the 
tender  in  question  with  a  step  made  of  wood, 
and  that  it  had  grown  old  and  worn  In  such 
a  way  "that  the  same  slanted  and  rendered  It 
more  likely  and  very  easy  for  one's  foot  to 
slip  from  said  step,  and  that  by  reason  of 
such  condition  •  •  *  the  said  step  was 
made  dangerons  and  unsafe,"  etc.,  and  that 
the  maintenance  of  such  a  atop  was  negli- 
gence, and  such  negligence  the  pnKdmate 
cause  of  plaintiff's  injuries.  It  conclusively 
appeared  that  the  tender  was  equipped  with 
B  wooden  step  and  not  with  a  foot  stirrup, 
and  there  was  ample  evidence  to  raise  the 
issue  that  said  step  did  not  present  a  square 
surface,  but  that  it  was  worn  and  slanted  In 
such  a  manner  as  rendered  it  more  likely 
that  a  person's  foot  would  slip  therefrom 
when  used  to  board  the  train  than  If  the 
step  presented  a  square  unworn  surface  or 
edge.  Plaintiff  testified:  "That  step  was 
just  a  plain  board  step,  not  a  fbot  sUrrup. 
I  think  the  step  was  about  six  inches  wide 
and  about  16,  perhaps  18,  inches  long.  The 
only  thing  I  noticed  with  reference  to  the 
condition  of  the  step  at  the  time  I  attempted 
to  board  it  was  that  it  was  rounding,  not 


square.  It  wsm  worn.  The  edge  of  the  step 
was  rounding  and  did  not  jvesent  a  square 
surface.  A  foot  stirrup  is  made  of  iron.  It 
would  be  Impossible  for  your  foot  to  slip 
from  a  foot  stirrup.  It  could  not  Blip  from 
the  side.  It  does  not  wear  off  rounding  like 
wood."  W.  A.  Harrison  testified:  "Whrn 
this  st^  whldi  was  taken  off  of  engine  iSZ, 
and  which  vras  on  the  engine  on  the  day  that 
Mr.  Martin  slipped  from  it  and  was  injured, 
was  turned  out  of  the  shop  and  was  first 
put  on  that  engine,  this  top  edge  was  not  as 
rounding  at  it  Is  at  this  time.  It  was  just 
about  88  square  as  the  bottom  edge.  The 
wear  on  It  caused  the  rounding  condition 
which  I  find  here  now."  It  appears  from  the 
statement  of  facts  that  this  step  had  been 
taken  off  the  engine  and  was  exhibited  be- 
fore the  jury,  and,  moreover,  that  a  picture 
had  been  taken  of  the  engine  with  the  step 
on  It,  and  that  these  were  exhibited  before 
the  jury  and  the  trial  court.  The  picture  was 
referred  to  in  their  testimony  by  several  of 
the  witnesses.  The  objection,  therefore,  that 
there  was  no  evidence  to  warrant  the  submis- 
sion of  this  Issue,  Is  without  merit 

[4]  From  the  evidence  quoted  it  Is  clear 
that  on  account  of  use  and  wear  the  outer  top 
edge  of  the  step  had  worn  off,  and  that.  In- 
stead of  presenting  a  square  edge  on  top.  It 
showed  a  rounded  edge  which  necessarily 
caused  the  step  to  slant  downward  toward 
the  front 

[6]  Now,  whether  the  step  In  this  condi- 
tion made  it  more  likely  that  a  person's  foot 
would  slip  therefrom  than  if  the  step  pre- 
sented a  square  unworn  surface  or  edge,  and 
whether  the  maintenance  of  the  step  in  such 
condition  for  the  use  of  Its  employes  was 
negligence,  were  questions  of  fact  for  the  de- 
termination of  the  Jury. 

[S,  7]  That  the  evidence  was  abundantly 
sufficient  to  warrant  the  conclusion  that  the 
plaintiff,  at  the  time  he  slipped  and  received 
the  Injuries  complained  of,  was  in  the  dis- 
charge of  his  duty,  and  that  the  step  in  ques- 
tion was  attached  to  the  tender  and  provided 
for  the  use  of  defendant's  employes  in  going 
upon  said  teadeK  and  train,  there  can  be  no 
question.  Plaintiff  testified  that  at  the  time  of 
the  injury  he  was  a  brakeman  in  the  employ 
of  defendant ;  that  he  was  injured  at  or  near 
Mffltens,  Tex.,  where  the  defendant  Une 
crosses  the  line  of  the  International  ft  Qreat 
Northern  Railway  Company ;  that  there  was 
a  gate  across  the  track;  that  this  gate  was 
always  closed  over  one  of  the  tracks;  that 
when  a  train  wanted  to  cross  the  employes 
would  poll  the  gate  around  over  the  otber 
track;  that  no  one  was  kept  there  to  move 
the  gate;  but  that  tt  was  the  duty  of  train 
brak^en  to  operate  It  when  th^  trains 
approached.  Be  further  testified  that  on  the 
morning  of  the  Injury  It  was  closed  against 
his  train,  and  that  under  such  circumstances 
it  was  the  duty  of  the  brakeman  to  get  off  the 
train  and  open  it;  that  that  was  the  custom 
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on  all  defentUmt's  trains ;  that  on  the  morn- 
ing of  the  Injury  they  did  some  switching 
about  a  quarter  of  a  mile  from  the  crossing, 
pnttixw  some  cam  In  on  a  siding;  and  that 
when  the  engine  came  onto  the  main  track 
again  to  go  back  and  get  the  train  it  was 
only  abont  a  bandied  yards  from  the  switch; 
and  that  It  ma  tboi  the  cnstom  for  one  of 
the  brakemen  to  get  oCC  and  open  the  gate 
wblle  the  oigine  went  back  after  tho  train  to 
bring  it  np;  that  he  got  off  and  swung  the 
gate  across  fbe  International  &  Oreat  Nortbr 
em  track ;  and  that,  while  he  was  doing  tbis, 
flte  en^ne,  aa  nsnal,  went  back  after  the 
train  to  bring  It  throng  the  gate ;  tiiat  wben 
the  engine  had  gone  back  to  the  train  It  was 
abont  a  half  mile  from  the  gate;  and  that 
always  when  they  started  they  never  stopped 
In  coming  throng  the  gate,  but  went  right 
on  into  the  town  of  Hertens,  west  of  the 
gate;  and  that  when  it  came  thiongb  the 
gate  It  always  had  op  some  speed  probably 
five  or  six  mUes  per  hour;  that  be  walked 
back  toward  the  engine  after  opening  the  gate 
so  tae  oonld  catch  it  at  a  good  place,  and 
before  it  got  to  running  too  fast;  that  he 
can'ght  the  engine  on  the  step  provided  on 
the  tender;  that  this  step  was  on  the  rlght- 
liand  side  and  toward  the  front  of  the  tend- 
er; and  that,  when  he  caught  the  handhold 
and  lifted  himself  onto  the  step,  his  foot 
supped  off  of  it  and  he  was  injured.  He  fur- 
ther testified  that  the  step  was  not  provided 
with  a  foot  stirrup,  and  that  its  edge  was 
rounded  off  by  use,  and  It  did  not  present  a 
sgoare  surface  for  the  foot;  that  a  foot  stir- 
rup was  a  contrivance  such  as  a  saddle  stir- 
rup, and  that  one's  foot  could  not  slip  off  of 
It;  that  it  was  necessary  for  him  to  get  on 
the  engine  at  the  time  he  did  because  they 
had  some  cars  to  set  out  at  Mertens,  and 
because  he  knew  that  the  train  would  be 
going  faster  tf  he  waited  for  the  rear  of  the 
train  and  th^  got  on.  Defendant  introduced 
a  rale  showing  that  the  proper  position  of  the 
rear  passenger  brakcrman  was  on  the  rear  of 
his  train.  The  evidence  Is  undisputed  that 
Martin  was  not  a  rear  passenger  brakeman. 
The  train  was  a  mixed  train,  and  it  appears 
without  dispute  that  Martin  bad  no^ng  to 
do  with  the  passengers.  It  was  his  duty  to 
assist  wUh  the  freight  cars.  In  this  connec- 
tion appellant  makes  the  following  statement 
in  Its  brief  of  the  evidence :  "Tha  undisputed 
evidence  ^ws  that  tb»  step  was  made  of 
wood,  and  that  on  or  about  the  7th  day  of 
December,  1912,  the  plaintiff  was  a  brakeman 
In  the  employ  of  defendant,  and  that  he  at- 
tempted to  get  upon  defendant's  train  by 
stepping,  and  that  the  step  was  provided  by 
defendant  company  for  the  use  of  employ^ 
in  going  upon  the  tender  and  train,  and  that 
the  lOaintlfl^  foot  sUpped,  and  that  on  said 
account  his  foot  was  cauj^t  ondemeath  the 
wheel  of  the  train.'* 

[n  Appellant's  fourth  assignment  of  error 
relatea  to  the  question  of  contributory  negli- 


gence and  Is  not  followed  by  a  sufficient 
statement  of  the  evidence  tending  to  support 
the  same  as  required  by  rule  31  (142  S.  W. 
xUl)  and  is  not  entitled  to  consideration. 

[I]  The  error  complained  of;  however*  Is 
one  of  omis^on  in  the  courf  s  genoral  charge, 
and  the  omlaaton  should  have  been  aapplied 
by  a  correct  q^edal  charge  requested  by  de- 
fendant 

A^ptilant*B  fifth  aaslgnmott  of  error  pre- 
sents a  question  raised  by  Its  third  ue^- 
ment,  just  discussed,  and  Is  disposed  of  by 
what  we  have  already  said. 

[1  •]  The  sixth  assignment  complains  of  ttie 
third  paragraph  of  the  general  charge,  which 
informs  the  jury  that,  unless  they  find  from 
a  preponderance  of  the  evidence  the  existence 
of  all  the  lacts  enumerated  in  the  second 
paragraph  of  the  charge,  to  return  a  verdict 
for  the  defendant  The  complaint  appears 
to  be  that  many  of  the  things  submitted  in 
the  third  paragraph  of  the  charge  were  un- 
disputed, and  the  Jury  were  bound  to  believe 
their  existence,  and  under  said  charge,  If  the 
jury  believed  the  existence  of  any  of  said 
admitted  tbinjgs,  they  could  not  find  for  the 
defendant,  whereas,  the  defendant  was  enti- 
tled to  a  verdict  unless  they  believed  that  the 
step  in  question  was  negligently  maintained 
and  that  such  was  the  proximate  cause  of  the 
Injury,  Irrespective  of  whether  they  believed 
or  did  not  believe  the  other  matters  submit- 
ted in  said  charge;  that  said  charge  Is  con- 
fusing and  improperly  presents  the  defend- 
ant's theory  of  the  case.  The  charge  Is  sub- 
stantially a  correct  application  of  the  law 
to  the  facts,  la  not  confusing,  and,  nothing 
appearing  Indicating  that  the  jury  was  mis- 
led by  It,  was  not  affirmative  error. 

[11,12]  In  Railway  Co.  v.  HaberUn,  104 
Tex.  50, 133  S.  W.  873,  It  is  held  that  a  charge 
correct  In  law,  which  directs  a  verdict  for 
the  defendant  on  the  finding  of  certain  facts, 
Is  not  ground  for  reversal  though  the  defense 
could  be  supported  by  a  finding  of  fewer  facts 
than  were  embraced  in  the  hypothesis  sub- 
mitted ;  that  such  a  defect  is  one  of  omission 
unavailable  in  the  absence  of  a  requested 
charge.  Likewise,  In  Ralljpay  Co.  v.  Hill,  95 
Tex.  629,  69  S.  W.  136,  our  Supreme  Court, 
following  Railway  Co.  v.  Wood,  69  Tex.  679, 
7  S.  W.  372,  and  Railway  Co.  v.  Brown,  78 
Tex.  402,  14  S.  W.  1034,  held  that  a  charge 
which  grouped  conjunctively  facta  establish- 
ing distinct  defenses  and  authorized  a  finding 
in  favor  of  the  defendant  only  on  the  estab- 
lishment of  all  such  facts,  there  being  nothing 
in  the  retard  to  indicate  that  the  jury  was 
misled  by  the  cbai^  was  not  afBrmatlve  er- 
ror; that  the  deftet  was  one  of  omission 
which  should  have  been  corrected  by  a  re- 
quest for  Instmcttons  submltUng  the  defenses 
disjunctively. 

[13]  Touching  the  proposition  that  the 
charge  is  objectionable  because  it  submitted 
to  the  Jury  matters  of  fact  about  which  there 
was  no  dispute  under  the  evidence,  it  may  be 
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Bald  that  If  this  be  true  the  error,  U  any, 
was  favorable  to  appellant,  and  It  has  no  Just 
ground  of  complaint  on  that  score.  As  ar- 
gued by  appellee's  counsel,  the  charge  in  the 
respect  referred  to  may  hare  been  prejudicial 
as  to  the  appellee,  since  it  Instructed  the  Jury 
that,  unless  appellee  had  proved  certain 
things  in  said  charge  enumerated,  he  could 
not  recover,  whereas.  In  fact  he  had  proved 
those  things  by  the  undisputed  evidence.  At 
all  events,  the  error,  if  error  at  all,  was  not 
of  sucb  a  character  as  was  calculated  to 
cause  the  Jury  to  render  a  verdict  which  they 
otherwise  would  not  have  rendered. 

[1 4]  The  court  charged  the  Jury  that  "when 
plainticr,  F.  M.  Martin,  entered  tbe  service  of 
the  defendant  company,  he  assumed  the  risks 
and  dangers  ordinarily  incident  to  the  serr- 
ice  in  which  hftwas  engaged,  but  he  did  not 
assume  any  risks  growing  out  of  the  negli- 
gence of  the  defendant,  If  there  was  such 
negligence."  This  charge  Is  objected  to  on 
the  ground  that  It  merely  states  an  abstract 
proposition  of  law  without  applying  It  to  the 
facts  in  evidence.  If  the  charge  was  objec- 
tionable for  the  reason  claimed,  which  is  not 
admitted,  yet  when  considered 'In  connection 
with  special  charge  No.  9,  given  at  the  re- 
quest of  appellant,  it  sufficiently  and  correct- 
ly submitted  tbe  issue  of  assumed  risk.  In 
said  special  charge  No.  9  the  Jury  were 
instructed  that  If  they  believed  from  the 
evidence  that  plaintiff  was  injured,  and  that 
his  injury  was  the  result  of  a  risk  ordinarily 
incident  to  tbe  character  of  his  employment, 
to  find  for  defendant 

[IE]  Tbe  eighth  assignment  complains  of 
that  portion  of  tbe  court's  charge  on  the 
measure  of  damages  wherein  the  Jury  were 
told,  in  effect,  that  In  estimating  plaintiff's 
damages  to  take  Into  consideration  the  rea- 
sonable value  of  the  time  lost  by  him  In  con- 
sequence of  bis  Injuries.  It  Is  claimed  that 
this  portion  of  the  charge  was  error  because 
there  was  no  evidence  authorizing  a  finding 
that  plaintiff  had  lost  any  time  as  a  resiUt 
of  his  injuries.  Clearly,  this  view  of  the  evi- 
dence Is  Incorrect  Plaintiff  testified  that 
he  was  Injured  on  tbe  7th  day  of  December, 
1912 ;  that  he  had  lost  all  the  time  since  the 
day  he  was  Injured  to  the  date  of  the  trial 
of  this  case ;  that  at  the  time  he  was  Injured 
he  was  earning  from  $100  to  $115  per  month; 
that  a  portion  of  his  foot  was  amputated; 
and  that  he  was  not  at  the  time  of  the  trial, 
end  had  not  been  since  he  received  his  in- 
juries, able  to  stand  on  his  foot,  and  had  not 
been  able  since  tbe  accident  to  earn  any- 
thing. He  further  said:  "I  had  been  employ- 
ed as  a  brakeman  from  October  1,  1912,  up 
to  the  time  of  my  accident  and  Intended  to 
continue  in  that  line  of  employment" 

[11,17]  The  ninth  and  tenth  assignments 
of  error  complain,  respectively,  of  the  court's 
refusal  to  charge  the  Jury,  as  requested  by 
appellant,  that  under  tbe  laws  of  the  United 
States  and  the  laws  of  the  state  of  Texas 
defendant  was  not  required  to  maintain  foot 


stirrups  upon  its  engines,  tenders,  or  tratoa; 
that  the  steps  provided  and  maintained  on 
tbe  engine  in  question  complied  with  the 
laws  relating  to  safely  appliances;  and  that 
if  the  Jury  believed  the  defendant  used  ordi- 
nary care  to  keep  sudi  steps  in  a  good  state 
of  repair,  to  find  against  the  plaintiff  on 
these  Issues.  The  court  did  not  err  In  re- 
fusing to  give  these  charges.  The  failure  of 
the  defendant  to  equip  its  train  with  foot 
stirrups  was  not  submitted  to  the  Jury  as  a 
ground  of  n^ligence  upon  which  a  recovery 
could  be  based.  It  is  a  well-settled  rule  of 
practice  in  this  state  that  where  two  or 
more  grounds  of  negligence  are  alleged,  as 
the  basis  of  the  plaintiff's  action,  and  tbe 
court  submits  the  case  to  the  Jury  only  upon 
one  of  those  grounds,  the  same  constitutes  a 
sufficient  withdrawal  of  the  other  ground  or 
grounds  of  negligence  from  the  consideration 
of  the  Jury,  and  the  defendant  is  not  entitled 
to  have  any  special  charge  relating  tp  the 
question  withdrawn  read  to  the  Jury.  Ball- 
way  Company  v.  Ames,  94  S.  W.  1112;  Bail- 
way  Company  v.  Archambault,  94  'S.  W.  1108. 
But  In  tbe  instant  case  the  court  went  fur- 
ther and  gave,  at  the  Instance  of  appellant 
an  Instruction  to  tbe  effect  that  all  grounds 
of  negligence  alleged  and  not  expressly  sub- 
mitted to  the  jury,  and  all  evidence  relating 
to  such  grounds,  were  withdrawn  from  th^ 
consideration,  and  that  they  would  only 
consider  such  Issues  as  were  submitted  in 
the  charge.  The  special  charge,  tbe  refusal 
of  which  Is  made  the  basis  of  the  tenth  as- 
signment, was  an  incorrect  statement  of  the 
law.  Under  the  laws  of  the  state  of  Texas, 
it  Is  made  tbe  duty  of  railway  companies  to 
equip  their  engines,  cars,  and  tenders  with 
foot  stirrups,  and  the  evidence  was  undis- 
puted that  this  duty  had  not  been  performed 
by  appellant  Article  6713,  Rev.  Civ.  Bt 
1911. 

[IS]  Nor  did  the  court  err  in  refusing  to 
give  the  special  charges  requested  by  appel- 
lant and  made  tbe  basis  of  assignments  of 
error  Nos.  11,  12,  13,  and  14,  because,  If  for 
no  other  reason,  the  court,  in  the  general 
charge  or  special  charges  requested  by  ap- 
pellant had  already  sufficiently  instructed 
the  Jury  on  the  subjects  to  whl(di  said  refus- 
ed charges  relate. 

[1 9]  The  special  charge  referred  to  In  the 
twelfth  assignment  was  properly  refused  for 
the  additional  reason  that  it  was  erroneous. 
In  that  It  Instructed  the  Jury  in  effect  that 
If  they  should  find  that  plaintiff  did  certain 
things,  and  that  in  doing  them  he  was  guilty 
ot  negligence,  and  such  negligence  caused  <x 
contributed  to  his  Injury,  to  find  for  the  de- 
fendant whereas,  under  the  law  of  this  state, 
although  the  Jury  might  have  believed  the 
plaintiff  was  guilty  of  contributory  n^U- 
geuce,  the  same  would  not  bar  his  right  of 
recovery  absolutely,  but  would  merely  dimin- 
ish the  damages  suffered  by  him  in  pn^wr- 
tlon  to  the  amount  ot  negligence  attributable 
to  bim.  Artlclfr6649,  Ber.  OiT.  St  1911. 
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The  otiker  aaslgnmentB  of  error  are  not 
fidlowed  by  a  sufficient  statement,  as  lequlv- 
ed  by  rnle  81,  allowing  tbe  evidence  reanir- 
ii^  tbe  glTing  of  the  cbarges,  tbe  retoaal  of 
wblch  Is  eomtdalned  of,  and  will  not  be  con- 
sidered. Some,  if  not  all.  of  tbem,  however, 
bare  been  disposed  of  against  appellant  by 
what  we  have  said  heretofore. 

The  evidence  supports  the  verdict,  the  law 
of  the  case  was  foirly  charged,  and,  no  re- 
versible error  appearli^,  the  judgment  Is 
affirmed. 


WILSON  et  aL  v.  CARTER. 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  1,  1913.) 

1.  Municipal  Coefobations  (i  14*)— Obgani- 
zation  —  Population  —  TsafirroBT  —  Btat- 
miEs. 

Saylefl*  Ann.  Civ.  St  1887,  art.  386a,-  pEO- 
vides  that  no  citv  or  town  having  leas  than  2,000 
inhabitants  shall  be  incorporated  under  the  sen- 
eral  barter  act  witb  a  luperficial  area  ctf  more 
than  two  square  mileSb  Meld,  that  a  city  could 
not  be  lesaliy  incorporated  under  such  section  bo 
as  to  include  more  than  two  square  miles  of 
territory  in  which  there  was  less  than  2,000  pop- 
ulation, and  an  attempt  having  been  made  to 
do  so,  the  defect  was  not  cured  by  a  resolution 
of  the  city  council  attempting  to  reduce  the  area 
by  eliminating  the  excess  over  two  square  miles. 

[Ed.  Note. — For  other  cases,  see  Municipal 
^gjoratioos,  Cent  Dig.  H  84-S9;  Dec.  Dig.  { 

2.  MUNZCIFAI.  0<»POBATIOIIS  15*)— OBGAN- 
IZATXON  —  T^BUTOBT  —  EXCESS  —  BXUH- 

QUISHICKITT. 

Sayles'  Ann.  Civ.  St  1897,  art.  386b,  en- 
acted in  1890,  providing  for  tbe  relinquishment 
of  territory  in  excess  of  two  square  miles  illegal- 
ly brought  within  the  limits  of  a  certain  organ- 
ized city,  ac»)lies  only  to  cities  incorporated 
prior  to  1895. 

[Eid.  Note. — For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  1 40;  Dec  Dig.  {  16.*] 

3.  Municipal  Cobpobations  <i  15*>— Organ- 
ization —  FbOCSEDINGS  —  VAUDATION  — 
Statutes. 

Sayles'  Ann.  Civ.  St  1897,  art  386c,  vaU- 
dating  the  Incorooratlon  of  cities  which  had  in- 
doded  within  the  territory  sought  to  be  incor- 
porated more  than  two  square  miles,  where  their 
various  city  councils  had  restricted  the  limits  to 

Erescribed  bounds,  only  applied  to  cities  which 
ad  so  acted  prior  to  the  adoption  of  the  act  in 
1897,  and  had  no  effect  on  a  city  so  incorporated 
in  1911. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |40;  Dec  Dig.  1 15.*] 

4.  Municipal  Cospobations  (|  16*>— Oboait- 
ization — Defects~^tatutes. 

Bev.  Civ.  St  1911.  art  7TS,  vaUdating  the 
organisation  of  cities  waich  have  Included  with- 
in their  territory  more  than  two  st^uare  miles, 
etc.,  had  no  application  to  a  city  subject  to  such 
defect  incorporated  in  April,  1911,  but  the  cor- 
porati(Hi  of  which  had  been  dissolvM  by  an  dec- 
tion  prior  to  the  taldng  elfect  .of  the  act  in 
September,  1911. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  40 ;  Dec  Dig.  |  IQ.*] 

6.  Municipal  Cobfobatiokb  (|  17*)- Defec- 
tive   iNCOBPOBATION  —  COBPOBATION  De 

Facto. 

Where  the  proceedings  for  incorporation  of 
a  dty  of  less  than  2,000  inhabitants  were  in- 


valid because  more  than  two  square  miles  of 
territory  were  included  in  violation  of  Sayles* 
Ann.  Civ.  St  1807.  art  3S6a,  but  the  city  elect- 
ed officers  who  assumed  to  act  for  it  and  in  the 
regular  discharge  of  their  assumed  duties  in- 
curred debts,  the  ci^  became  a  corporation  de 
facto,  BO  that  on  the  subsequent  dissolution  the 
court  was  authorhsed  to  appoint  a  receiver  to 
collect  its  assets  and  pay  debts. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  84-89;  Dec  Dig.  | 
17.*J 

Appeal  from  District  Court,  Liberty  Coun- 
ty; L.  B.  Hlfl^tower,  Jndga 

Suit  by  Mark  M.  Gartor  against  Charles 
Wilson  and  others.  From  an  order  appoint* 
Ing  a  receive  for  Uie  City  of  Dayton  In 
Liberty  County,  defmdants  appeal.  Affirmed. 

Marshall  &  Harrison,  of  Liberty,  for  ap- 
pellants. Carter  &  Wilson,  of  Dayton,  for 
appetleOb 

HcMEANS,  3.  This  Is  an  appeal  from  an 
order  of  the  district  judge  of  the  Ninth  Judi- 
cial district,  made  In  vacation,  appointing  a 
receiver  for  the  dty  of  Dayton,  In  Liberty 
county.  The  appointment  was  made  on  tbe 
petition  of  Mark  M.  Carter,  the  appellee, 
who  allied  in  substance  that  the  dty  of 
Dayton  bad  been  duly  incorporated  on  the 
17th  day  of  April,  1911,  under  chapter  11, 
tit  18,  Revised  Statutes  of  Texas,  as  contain- 
ing more  than  1,000  and  less  than  2,000  in- 
habitants, and  that  the  corporation  was 
thereafter  abolished  by  an  election  duly  held 
on  tbe  29tb  of  August,  1911,  and  that  during 
tbe  existence  of  the  corporation  it  incurred 
debts,  and  that  he  was  its  creditor  to  the 
amount  of  $302.25.  Charles  Wilson  and  W. 
B.  Jones,  by  permission  of  the  court  inter- 
vened and  resisted  the  appointment  of  a  re- 
cdver,  pleading  that  there  never  was  a  valid 
incorporation  of  the  so-called  dty  of  Dayton 
for  tbe  reason  that  the  dty,  as  attempted 
to  be  incorporated,  Induded  a  superBdal  area 
of  more  than  two  square  miles,  and  further 
that  under  the  facts  the  dty  of  Dayton  was 
never  a  de  facto  corporation  and  had  no  au- 
thority to  incur  indebtedness. 

On  the  Issues  thus  Joined  the  following 
facts  were  proved:  That  on  tbe  lOtb  day  of 
February,  1911,  an  election  was  hdd  by  qual- 
ified voters  In  the  town  of  Dayton,  to  de- 
termine whether  or  not  the  town  of  Dayton 
should  be  incorporated  under  title  11,  c.  IS, 
of  the  Revised  Statutes  of  the  State  of  Tex- 
as, as  a  dty  having  more  than  1,000  and  Isbb 
than  2,000  inhabitants.  All  prerequisites  and 
formalities  were  duly  and  legally  compiled 
with  save  and  except  that  the  proposed  area 
or  territory  of  tbe  proposed  dty  embraced 
aud  Included  400  acres  In  excess  of  two 
square  miles.  That  all  qualified  voters  liv- 
ing in  said  territory  participated  In  said  elec- 
tion. That  thweafter  the  city  council  ascer- 
tained that  more  than  two  square  miles  was 
included  within  its  limits,  and  by  an  ordinance 
or  resolution  passed  reduced  the  area  or  terrl- 
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tory  of  the  s&ld  dty  of  Dayton  to  two  sqnare 
miles.  And  that  thereafter  the  said  city  of 
Dayton,  acting  through  Its  duly  elected  and 
qualified  city  officers,  proceeded  to  exercise 
the  functions  of  a  city  under  title  18,  c.  11, 
of  the  Berlsed  Statutes  of  the  State  of  Texas, 
until  the  29th  day  of  August,  1911,  ou  which 
date  an  election  was  duly  held,  having  been 
ordered  by  the  county  judge  of  Liberty  coun- 
ty, Tex,,  for  the  purpose  of  abolishing  said 
city  of  Dayton,  and  the  qualified  voters  of 
the  said  city  of  Dayton,  by  a  majorll^  of 
Totes  abolished  said  city  of  Dayton  as  an  in- 
corporated dty  under  title  18,  c.  11,  of  the 
Bevised  Statutes  of  the  State  of  Texas,  and 
upon  the  result  of  said  election  baring  been 
duly  declared  by  the  county  Judge  of  Lib- 
erty county,  Tex.,  the  said  city  of  Dayton 
ceased  to  exercise  any  functions  of  an  In- 
corporated dty.  The  evidence  further  showed 
that  the  applicant,  Mark  M.  Garter,  Is  a  cred- 
itor of  the  said  dty  of  Dayton,  in  the  sum  of 
$302.25,  and  that  there  Is  approximately  f  1,- 
100  Indebtedness  due  and  owing  by  said  dty 
of  Dayton,  incorporated  as  aforesaid,  which 
includes  the  $302.25  due  the  applicant,  Mark 
M.  Carter.  The  said  Indebtedness  was  con- 
tracted during  the  time  said  city  of  Dayton 
was  operating  and  acting  as  a  dty.  It  Is 
further  proved  that  the  interveners  herdn, 
Charles  Wilson  and  W.  B.  Jones,  are  resi- 
dents of  the  original  incorporation  and  the 
reduced  incorporation  of  the  said  dty  of  Day- 
ton, and  owned  real  estate  within  the  limits 
of  the  original  Incorporation  and  the  reduced 
incorporation  subject  to  taxation,  and  that 
they  are  qualified  voters  under  the  Constitu- 
tion and  laws  of  the  state  of  Texas. 

We  will  not  consider  appellants'  assign- 
ments  of  error  In  detail 

The  dty  sought  to  be  incorporated 
had  a  population  of  less  than  2,000  Inhab- 
itants and  Included  a  territory  of  more  than 
two  square  mllea;  and  the  Incorporation  of 
this  area  was  not  authorized  by  article  386a, 
Saylea*  Civil  Statutes.  After  the  attempted 
Inoorporationf  the  dty  council  of  Dayton 
caused  a  survey  to  be  made,  and,  upon  ascer- 
taining that  the  area  Induded  400  acres  more 
than  two  square  miles,  attempted  to  reduce 
the  area  eliminating  therefrom  the  400 
acres  improperly  included.  This  was  not  au- 
thorized by  law.  Article  886b,  Sayles*  CItII 
Statutes,  piOTidea  for  the  relinquishment  of 
territory  in  excess  of  two  square  miles;  but 
this  article  was  adopted  In  1895,  and  permits 
such  action  by  only  those  dties  that  were 
theretofore  Incorporated.  In  1897  the  Legis- 
lature adopted  an  act  (Acts  1897,  c  59;  Bev. 
Cir.  St  1911,  art  77(0  validating  the  Incorpo- 
ration of  dties  which  had,  at  the  time  of  Incor* 
poratloD,  Included  within  the  territory  sought 
to  be  Incorporated  more  than  two  square 
miles,  but  wlwre  dty  councils  had  ther^ofore 
restricted  the  Umits  to  the  prescribed  bounds. 
Sayles'  aril  Statutes,  art  386c;  Manifestly 
this  act  did  not  authorize  such  action  on 
the  part  of  the  dty  coundl  of  jDayton  after 


Its  attempted  Incorporation  In  April,  1911. 
The  same  may  be  said  of  the  validating  act 
of  1897,  brought  forward  in  Sayles'  Statutes 
as  article  386e.  All  of  these  validating  acts 
were  re-«iacted  by  the  Thirty-Second  Legis- 
lature tu  the  act  adopting  the  Bevlsed  Glril 
Statutes  of  1911;  but  this  act  did  not  go 
into  effect  until  Sept«nber  1,  1911  (Rev.  Civ. 
St  1911,  p.  1721,  S  10),  which  was  after  the 
election  by  which  the  corporation  of  Dayton 
was  declared  abolished.  The  facts  thus 
standing,  the  incorporation  of  the  dty  of 
Dayton  with  a  territory  exceeding  two  square 
miles  was  without  the  authority  of  law,  and 
the  attempted  redaction  of  the  territory  was 
not  authorized  by  the  statutes  and  did  not 
cure  the  Invalidity  of  the  original  incorpora- 
tion. But  notwithstanding  the  Irregularity 
or  invalidity  of  the  co^mration,  a  mayor,  dty 
council,  and  otiier  officers  were  dected,  and 
these  officers  assumed  to  act  for  the  dty, 
and  In  the  regular  discharge  of  thdr  assumed 
duties  incurred  debts,  among  others  being  the 
one  due  the  appellee.  As  said  by  this  court 
In  City  of  Carthage  v.  Burton,  61  Tex.  Civ. 
App.  195,  111  S.  W.  441,  an  exactly  similar 
case:  "The  election  to  determine  whether  the 
dty  should  be  incorporated,  the  result  of 
that  election,  the  organlzntlon  and  dectlon  of 
officers  of  the  corporation,  and  the  assump- 
tion of  such  office  to  act  for  It,  created  a 
corporation  de  facto"— dtlng  White  v.  Quan- 
ah,  27  S.  W.  840;  Ewing  t.  Commissioner^ 
Court  S3  Tex.  663,  19  S.  W.  280.  We  quote 
further  from  the  opinion:  "Bren  it  a  munic- 
ipality has  been  illegally  constituted,  the 
state  alone  can  take  advantage  of  the  fact  In 
a  proper  proceeding  Institated  for  the  pur- 
pose of  testing  the  validity  of  ito  charter. 
When  the  question  arises  cdlaterally,  the 
courts  will  not  permit  its  corporate  character 
to  be  questioned,  If  it  appear  to  be  acting  un- 
der color  of  law  and  recognized  by  the  statp 
as  such.  Graham  v.  City  of  Greenville,  67 
Tex.  67,  2  S.  W.  742;  City  of  El  Paso  v. 
Ituckman,  92  Tex.  89,  46  8.  W.  25.  During 
the  existence  of  the  coiporatlon  it  incurred 
debts,  which  are  not  questioned  as  being  such 
as  that  the  corporation  could  have  made  had 
it  bad  a  legal  existence.  By  an  act  an>roTed 
AprU  13,  1891  (Laws  22d  Leg.  p.  93,  c.  77), 
it  Is  prorided  that:  'When  any  corporation 
is  abolished  as  provided  in  the  preceding 
artid^  or  if  any  de  facto  corporation  shall 
be  declared  void  by  any  court  of  competent 
Jurisdiction,  or  If  the  same  shall  cease  to 
operate  and  exerdse  the  functions  of  sodi 
de  facto  corporation,  all  the  property  belong- 
ing thereto  shall  be  turned  over  to  the  coun- 
ty treasurer  of  the  coun^,  and  the  commts- 
dondv*  court  at  the  county  shall  provide  for 
the  sale  and  disposition  of  tlie  same  and  tor 
the  settlement  of  the  debts  due  by  Qi»  cor- 
poration, and  fbr  this  purpose  shall  have 
jwwer  to  levy  and  collect  a  tax  from  the  in- 
habitants of  said  town  or  vlUage,  in  the  same 
manner  as  said  corporation  would  be  entitled 
to  under  the  provMons  of  this  chapter.'  It 
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ee&oB  tbat  beCon  the  adctpttom  of  tUs  act  the 
properly  of  the  dUxen  could  not  be  subjected 
to  the  payment  of  the  debts  incurred  by  a  de 
fttcto  corporation.  But  since  Its  passage  a 
municipal  corporation  wblcb  Is  brougbt  Into 
existence  by  the  voluntary  action  of  persons 
living  In  the  territory  sought  to  be  Incor^ 
porated,  by  reason  of  its  being  a  town  or 
city  In  fact,  might  be  made  liable  for  the 
debts  of  what  Is  termed  the  de  facto  cor- 
poration. Bvlng  T.  Commissioners'  Court,  83 
Tex.  668,  19  S.  W.  2Sa  The  reason  given 
for  the  rule  in  the  case  cited  Is  that,  by  the 
act  of  incorporating  with  knowledge  of  the 
terms  of  which  the  law  permitted  them  to  do 
w,  the  tlOzeaa  might  be  held  to  Tolnntarlly 
assume  the  payment  of  the  debts  of  the  de 
focto  corporation.  The  city  of  Carthage  was 
sought  to  be  Incorporated  subseiiuent  to  the 
adoption  of  the  act  In  qnestlon,  and  it  was 
then  a  city  in  Act  whldi  might  have  been 
legally  incorporated,  and  it  was  therefore  at 
least  a  de  facto  corporation,  and  the  i^operty 
of  its  citizens  was  liable  for  the  debts  in- 
curred by  it  This  being  trde,  the  act  of 
1005  (Acts  1006,  p.  S2S,  c.  134)  authorised  the 
district  court  of  Panola  county  to  appoint 
a  receiver  of  the  abolished  corporation  on 
the  petition  of  any -creditor,  and  upon  a 
showing,  whidi  was  made  in  this  case,  that 
tbe  property  owned  the  was  not  of 
snffidait  value  to  pay  all  claims  legally 
established  against  it,  to  yearly  levy  a  tax 
upon  all  real  and  personal  property  situated 
within  the  limits  as  previously  Incorporated, 
sufficient  to  discharge  the  same,  not  to  ex- 
ceed the  rate  allowed  by  existing  law  for 
Buch  purposes  in  said  dty." 

We  do  not  think  it  would  be  profitable  to 
add  anything  to  what  Is  said  in  the  opinion 
from  which  we  have  quoted  at  such  length. 
We  think  there  wfts  no  wror  In  the  appoint- 
mextt  of  the  recover  under  tb»  fiicts  stated, 
and  that  the  Judgment  should  be  affirmed 
and  has  been  so  ordered. 

Affirmed. 


ATmtXIY  V.  GOIXINa 

{Court  of  Girll  Appeals  of  Texas.  Tezarkana- 
Nov.  24, 1013.   On  Motion  for  Behearing, 
Dec  18, 1913.) 

1.  Ijibel  and  Si^ndeb  (S  112*)— Actions  fok 
Libel— StJpnciKNCT  or  Evidence. 

Evidence,  in  an  action  for  libel  in  pub- 
lishing a  statement  during  plaintiff's  campaign 
for  state  senator,  tbat  he  nad  not  paid  a.  cer- 
tain note  dven  hy  him  to  defendant  lield  to 
sustain  a  finding  that  the  debt  evidenced  by 
the  note  had  been  satisfied  at  the  time,  and 
tbat  both  plaintiff  and  defendant  so  consider- 
ed It 

[Ed.  Note. — For  other  cases,  see  Libel  and 
sunder.  Cent.  Dig.  U  825-841;  Dec  Dig.  8 
112.»] 

2.  Bills  and  Notes  (|  429*)— Payment. 

A  note  for  $200  was  satisfied  and  dis- 
diarged  if  the  maker  afterwards  presented  to 
tbe  payee  a  bill  for  5200  for  services  in  satis- 


faictioQ  of  tbe  note  and  requested  that  the  note 
be  returned,  and  the  defendant  impliedly  ac- 
quiesced in  such  means  of  payment,  though 
the  note  was  not  returned. 

[Ed.  Note^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |i  2168-2172;  Dee.  Dig.  < 
429.*] 

3.  Appeal  and  Ebeoe  ({  499*)— Bill  or  Ex- 
ceptions—Exclusion  0?  Evidence. 

A  bill  of  exceptions  to  tbe  exclusion  of 
evidence,  which  does  not  state  what  the  ob- 
jection to  the  evidence  was,  wiU  not  l>e  con- 
sidered. 

[Ed.  Note. — For  other  cases,  see  Appeal 
and  Error,  Cent  Dig.  IS  2295-^8;  Dec  Dig. 
S  400.*] 

On  Motion  for  Behearing. 

4,  Appeal  and  Ebbob  (§  836*)— Bkheabzng 

— QOESTIONS  CONSIDBBBD. 

An  objection  to  an  instruction,  in  an  ac- 
tion for  libel,  that  it  erroneoaslT  snbmitted  cer- 
tain publicatioDs  as  a  ground  for  recovery  be- 
cause the  petition  did  not  justify  such  sub- 
mission cannot  be  first  raised  in  a  motion 
for  rehearing  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3241-8248;  Dec  Dig. 
5  835.*] 

Appeal  from  District  Court,  Tyler  County ; 
W.  B.  Powell,  Judge. 

Action  by  V.  A.  Collins  against  R.  L.  An- 
trey.  From  a  judgm^t  for  plalntUf,  defend- 
ant appeals.  Affirmed. 

J.  A  Mooney,  of  WoodvIUe,  and  Lane,  Wel- 
ters &  Storey,  of  Houston,  for  appellant  J. 
A.  Harper  and  Joe  W.  Thomas,  both  of 
Woodville,  V.  A  Collins,  of  Beaumont,  and 
H.  W.  Vanghan,  of  Texarkana,  for  appellee. 

HODGES.  J.  The  app^ee  sued  the  ai^l- 
lant  to  recover  damages,  both  actual  and  ex- 
emplary, resulting  from  certain  alleged  libel- 
ous publications  made  by  the  appellant  con- 
cerning the  appellee,  daring  the  race  of  the 
latter  for  tbe  state  Senate  In  1910.  We  here 
copy  from  appellant's  brief  the  substance  of 
the  allegations  of  the  petition: 

"Plalntirr  alleged  that  he  was  a  practicing 
attorney  residing  at  Beaumont;  that  on  or 
about  September  1, 1005,  defendant  employed 
him  In  a  certain  suit,  Involviug  the  title  to 
a  tract  of  land  In  Hardin  county,  Tex.,  in 
which  tbe  defendant  was  Interested ;  tbat 
In  pursuance  of  his  employment,  be.  In  com- 
pany with  the  defendant,  made  a  trip  to 
Sherman,  and  upon  his  return  to  Houston 
from  Sherman,  on  December  5,  1905,  pro- 
cured a  15-day  loan  of  $200  from  the  defend- 
ant, and  executed  therefor  his  promissory 
note,  due  15  days  after  date ;  that  In  further 
pursuance  of  Us  employment  he  made  two 
trips  to  Louisiana,  and  gathered  snffident 
evidence  to  ultimately  defeat  the  action; 
that  upon  the  completion  of  the  wo^  con- 
templated 1^  his  employment  be  rendered  to 
the  defendant  a  bill  for  his  services  about 
December  15, 1905,  in  the  sum  of  $200,  which 
he  alleged  to  be  reasonable,  and  which  he 
also  alleged  was  in  full  settlement  and  satis- 
faction of  said  $200  note ;  that  the  defendant 
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(Tex. 


new  retained  the  note  to  him,  and  did  not 
thereafter  demand  paymrait  of  the  same; 
that  the  1200  represented  by  the  said  note 
was  the  amount  he  charged  the  defendant 
for  the  services  rendered,  and  said  amomit 
was  all  the  defendant  had  ever  paid  plaln- 
tUf  for  said  serrlcea. 

**It  was  farther  allied  that  the  plaintiff 
was  a  candidate  for  the  office  of  state  sena- 
tor from  the  Foarteenth  seiiatorlal  district 
of  Texas,  In  the  primary  election  held  Jnly 
23,  1910;  that  the  defendant  wickedly  and 
malidoualy,  Intending  to  Injure  him  in  his 
good  name,  fame  and  credit,  and  to  hrlng 
him  Into  public  scandal,  Infamy,  and  disgrace 
amoDgst  his  neighbors  and  all  good  and 
worthy  citizens  of  said  senatorial  district, 
and  to  cause  him  to  be  suspected  and  be- 
lieved by  his  said  neighbors  and  other  citizens 
to  bare  been  guilty  of  llisbonesty  and  unfit 
for  the  ofBce  to  wlilch  he  aspired,  published 
and  drculated,  or  caused  to  be  published  and 
circulated,  in  the  counties  which  comprised 
said  district,  certain  libelous  matter,  as  fol- 
lows, to  wit: 

"  'His  Bluff  Is  Called. 
"*At  San  Augustine,  on  the  sixth  day  of 
July.  1910,  Collins  said  in  a  speech  that  If  It 
could  be  proven  that  he  owed  a  saloon  keeper 
or  brewery  any  money  he  would  withdraw 
from  the  race.  He  is  now  called  on  to  prove 
that  It  has  hem  paid  or  make  good  his  blnfl. 

" '  "$200.00  Houston,  Texas,  Dec.  S,  1905. 

'""Fifteen  days  after  date,  for  value  re- 
ceived, I,  or  either  of  as,  promise  to  pay  to 
the  order  of  B.  !&  Aati^,  two  hundred  dol- 
lara  at  their  office  in  Houston,  Texas,  vrlth 
ei^t  per  cent  Interest  per  annum  from  date 
until  paid. 

*■ '  "And  in  the  event  defhnit  is  made  in  the 
payment  of  this  note  at  maturity  and  it  Is 
placed  In  the  hands  of  an  attorney  for  collec- 
tion, or  suit  is  brought  on  the  same,  then  an 
additional  amount  of  ten  per  cent  on  the 
principal  and  interest  of  this  note  shall  be 
added  to  the  same  as  collection  fees.  This 
note  Is  one  of  a  series  of  notes,  and  In  event 
defanlt  is  made  in  the  payment  of  this  note 
at  matority  all  remaining  notes  shall  be  and 
become  due  at  once  at  the  option  of  the  bold- 
er. 


'No. 


Dne 


-.  V.  A.  CoUins. 


"  *  "Address." 

"  'B.  L.  Audrey  is  secretary  and  manager 
of  the  Houston  Ice  &  Brewing  Company  of 
Houston,  Texas.  Collins  has  never  paid  this 
note  and  it  Is  now  in  the  possession  of 
Beaumont  Enterprise.  He  cannot  produce 
one  single  dicomstance  of  proof  that  he  ever 
paid  It' 

"Also: 

'BnUetln  No.  2. 

"  ^CoUins  Borrows  from  Brewery. 

*'  'In  1905  Collins  approached  R.  L.  Autrey, 
secretory  and  managing  officer  of  the  Hous- 


ton Ice  &  Brewing  Gompany  of  BooMon,  Tex- 
as, and  from  him  borrowed  9200.00,  giving 
his  perscmal  note ;  which  note  is  long  since 
due  and  unpaid.' 
"Also: 

**  'Houston  Ice  &  Brewing  Go.  Incoiporated 
1901.  Mairafacturers  of  BlchUleu  Beer. 
High  Class  Beers  Bixclaaively.  Houston, 
Texas,  Jnly  IS,  1910.  BCr.  H.  B.  Whitmeyer, 
Cleveland,  Texas— Dear  Sir:  Tonr  letter  of 
July  11th,  addressed  to  the  Houston  Ice  ft 
Brewing  Co.,  has  been  received  by  me.  Bfr. 
y.  A.  Collins  owes  me  $^.00  on  a  note 
loaned  him  in  1005.  This  note  la  past  due 
long  ago  and  not  paid.  Xours  truly,  B. 
Autrey.  A— RH.* 

"Also: 

"'Houston,  Texas,  July  19th,  1910.  J.  J. 
Fenn,  Cleveland,  Texas.  V.  A.  Collins  has 
never  paid  me  anything  on  bis  note,  and  nev- 
er rendered  any  bill  or  wrote  anything  claim- 
ing anything.  There  are  other  i>artles  Inter- 
ested in  the  suit  Involved  in  some  oil  lands 
residing  In  Be&umont  who  must  have  paid 
Collins.  I  know  he  went  to  Sherman,  Texas, 
but  know  nothing  of  any  other  service  In  con- 
nection with  the  suit  &nd  he  never  claimed 
to  offset  the  note  with  his  services.  R.  L. 
Autrey.' 

"It  vras  alleged  that  by  each  of  said  publi- 
cations the  defendant  meant,  and  It  was  un- 
derstood by  all  persons  who  read  said  state- 
moLts  to  mean,  that  the  statements  so  pub- 
lldied  and  dlatrlbated  by  tlie  defendant  were 
true ;  tiat  in  addition  thereto  the  deftfidant 
gave  said  note  to  one  P.  I.  Hunter  and  other 
persons,  who  exhlUted  the  same  to  the  pablic 
as  a  genuine  existing  note;  that  each  of  said 
publications  was  dlatrlbated  by  means  of  and 
in  the  form  of  pamphlets,  lettws,  and  t^ 
grama,  and  by  eztaiUtlng  the  not^  as  herein- 
before stated.'* 

.  O^en  follow  allegations  as  to  the  damages 
sustained. 

The  principal  defense  relied  on  was  the 
truth  of  the  matter  published.  The  trial  he- 
fore  a  Jury  rraulted  In  a  verdict  in  &Tor  of 
the  plaintiff  for  $1,000  actual  damages  and 
$500  as  fflcemplary  damages. 

The  first  assigned  error  is  based  upon  the 
refusal  of  the  court  to  give  the  following 
special  charge:  "You  are  instructed  that  if 
plaintiff  executed  his  noto  to  the  defendant 
for  money  borrowed,  payment  of  same  could 
not  be  made  or  offset  by  services  rendered 
by  the  maker  thereof,  unless  such  payment 
or  offset  was  agreed  to  by  tbe  owner  thereof. 
If,  therefore,  you  believe  from  the  evidence 
that  plaintiff  executed  his  note  to  defendant 
for  $200  and  afterwards  sought  to  pay  same 
with  services  as  an  attorney,  such  services 
would  not  in  law  amount  to  payment  of  said 
note  without  being  agreed  to  by  defendant 
and  you  are  therefore  Instructed  that  tbe 
note  of  plaintiff  to  defendant  for  $200  has 
not  been  paid."  Ai^lying  this  charge  to  the 
testimony,  it  In  effect  amounted  to  a  perenqh 
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ttny  Inatraction  to  return  m  verdict  for  the 

The  appellee  tesUfled  as  follows:  *^  re> 
side  in  JeffersoD  county.  Tex.,  where  I  have 
been  engaged  In  the  practice  of  law  since 
1901,  at  Beancbont  I  was  In  the  active  prac- 
tice In  1906.  There  was  pending,  daring 
that  yesr,  in  the  federal  court  at  Beanmcmt, 
a  sou  Involving  title  to  a  tract  of  land  in 
Hardin  oounty*  It  involved  the  Frank  MU- 
bome  177-acre  tract  of  land  at  Batson.  I 
bought  t^  tract  from  old  man  Jos.  Le  Bleu, 
ct  Calcasten  pariah.  La.,  for  Mr.  Autrey,  or 
It  was  reinesented  to  me  It  was  for  Mr. 
Antral  and  I  took  the  deed  in  Mr.  Autrey's 
name.  * .  *  *  Soon  af^  there  was  a  suit 
bron^t  in  the  federal  court  involving  Mr. 
Autrey's  tltla  We  bought  from  old  man 
Joe  Le  Bleu,  who  was  the  owner,  as  we  con* 
stmed  the  law,  and  the  title  was  adverse  to 
Mr.  Autrey's  title.  The  deed  showed  to  have 
been  made  by  Little  Joe  Le  Bleu  himself, 
and  the  question  Involved  in  the  suit,  and 
about  the  only  question,  was  whether  the 
little  Joe  Le  Keu  deed  was  adverse  to  Mr. 
Autrey's  deed.  The  suit  bad  been  pending 
some  time  btfore  I  got  into  tt .  I  do  not 
know  how  long  I  had  known  Mr.  Autrey  be- 
fine.  I  went  to  Houston  to  see  Mr.  Antr^ 
about  this  suit  some  time  after  it  was 
bront^t  Mr.  Autrey  and  I  went  to  his  at- 
torney's office,  and  I  told  his  attorney,  Mr. 
Jesse  Andrews^  of  the  firm  of  Baker,  Botts, 
Parker  &  Goiwood,  all  I  knew  about  the 
heirship  of  LitUe  Joe  Le  Bleu,  and  all  that 
came  to  mt  from  my  Investigation  when  I 
purchased  the  land  for  Mr.  Autrey,  and  I 
am  not  sure,  but  I  think  it  was  while  I  was 
there  In  Houston  that  his  attorney  requested 
me  to  make  this  trip  to  Sherman  to  get  a 
modification  of  certain  orders  that  bad  been 
made  by  tbe  court,  Mr.  Autrey  and  I  did 
not  go  to  Sherman  together.  He  came  back 
from  Sherman  when  I  did.  We  were  on  the 
train  together  all  of  the  day  from  Sherman 
to  Houston.  It  was  when  I  got  back  to 
Houston,  In  Mr.  Autrey's  office,  he  requested 
me  to  make  the  trip  to  Louisiana  with  ref- 
erence to  the  foiled  deed,  and  I  said  I  bad 
beeD  out  of  my  office  several  days,  and  I 
would  have  to  have  some  money  before  I 
could  go  over  there,  and  I  gave  him  my  15- 
day  note,  and  borrowed  from  him  $200,  and 
I  went  to  Louisiana  and  made  ttiie  investiga- 
Uon."  After  detailing  his  services  In  con- 
nection with  his  claimed  employment  by  Mr. 
Autrey  on  the  two  trips  to  L6nlslana,  he  fur^ 
ther  testified:  "In  a  few  days,  I  don't  re- 
member iwst  wliat  time,  how  long  afterwards, 
I  Imposed  Mr.  Autrey  a  biU  for  my  services 
in  that  case.  I  don't  know  whether  he  ever 
received  it  or  not  I  sent  it  in  a  letter.  I 
mailed  It  and  sent  him  a  bill  for  $200  for 
my  services  in  the  suit  I  stamped  the  letter 
and  mailed  It  I  never  heard  from  Mr. 
Autrey  from  that  day  until  this  note  was 
published  here  during  the  campaign  In  1910. 
He  never  sent  the  note  back,  and  I  had  forgot- 


ten about  tiie  eiistence  of  the  nota  •  •  • 
Some  time  during  the  month  of  Jannary, 
1906,  I  rendered  Mr.  Autrey  a  Mil  for  $200 
tor  my  services  In  the  federal  court  case,  and 
I  never  beard  from  Autrey  and  tiie  note  un- 
til that  day,  when  Mr.  Hunter  exhibited  It 
in  San  Augustine^  *  *  *  I  paid  that  note 
in  d<dng  some  of  the  best  legiQ  services  I 
ever  did  in  my  life  for  a  ma^  in  connection 
with  a  suit  aC  Allen  against  Smith  ^  al.  In 
the  federal  court  at  Beaumont,  the  same 
snlt  about  which  I  went  to  Sherman  and  to 
Loutaiana,  and  In  which  tbe  lAotograpb 
referred  to  was  takoL  I  am  a  practicing 
attorney,  and  I  thought  $200  a  very  reason- 
id)le  fee  for  tbe  services  rendered  by  me  in 
that  snlt  If  my  fee  wasn't  paid,  as  above 
stated,  I  nevw  rec^ved  any  pay  for  my  serv- 
ices. Mr.  Autr^  never  made  any  demand 
for  the  payment  of  that  note  after  I  ren- 
dered those  services.  I  never  saw  him  In 
person,  nor  received  a  scratch  of  a  pen  from 
him  from  tbe  time  I  rendered  him  a  bill 
tew  my  services  until  the  time  I  came  out 
tea  tbe  state  Senate.  *  *  *  I  rendered 
Mr.  Autrey  a  statemoit  for  the  amount  of 
$200.  I  don't  know  wbetber  he  rec^ved  it 
or  not"  On  crms-ezamlnatton  be  testified: 
"It  la  my  recollection  that  I  made  a  trip  to 
Sherman,  and  tbe  $200  paid  for  my  trip  to 
Sherman  and  tiie  trip  to  Louisiana.  Mr. 
Autrey  came  back  from  Sherman  with  me, 
and  whUe  in  Houston  at  that  time  he  loaned 
me  the  $20a  We  did  not  Ottouat  at  that 
Um0  when  and  how  thU  ftOO  wa$  to  le  paid. 
He  did  not  make  any  refer^ce  at  the  time 
that  he  was  due  me  something  for  tiie  Sher- 
man trip.  •  •  *  Mr.  Aotr^  Mmself  got 
me  to  go  on  that  trip  at  Houston.  I  am  not 
sure  whether  the  arrai^ment  was  made  In 
Mr.  Autrey's  office  or  In  Jesse  Andrew^ 
office.  Mr.  Autrey  defrayed  my  expense  on 
that  trip,  but  the  matter  of  expenses  was 
not  formally  discussed.  I  don't  remember 
that  It  was  discussed  at  all  as  to  who  was 
to  pay  me.  My  mission  on  the  trip  to  Lake 
Charles  was  to  procure  evidence  of  tbe  for* 
gery  of  a  deed  antagonistic  to  Mr.  Autrey. 
•  •  •  After  the  suit  in  tbe  federal  court 
was  dismissed,  I  rendered  my  bill  for  $200 
to  Mr.  Autrey,  and  liave  received  no  reply, 
and  I  did  not  then,  nor  at  any  time,  make 
further  demand  for  the  note.  Since  the  pub- 
lication of  the  note  I  have  not  made  de- 
mand of  Mr.  Autrey  for  It,  and  as  to  my 
preference  to  take  chances  on  the  libel  suit 
I  thought  I  had  the  right  in  court  When  I 
presented  my  bill  to  Mr.  Autrey  I  requested 
the  note  to  be  returned,  but  In  these  4H 
years  I  did  not  have  tbe  note,  and  I  had  not 
thought  about  it" 

.  [1,2]  In  this  state  of  the  evidence  It  would 
have  been  improper  for  the  court  to  have 
given  the  charge  requested.  While  It  Is  true 
the  evidence  conclusively  shows  that  the  note 
was  not  in  fact  paid  in  money  and  surren- 
dered or  marked  "Paid,"  there  was  testi- 
mony from  which  the  Jury  might  have  con- 
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eluded  that  the  obligation  eTldeneed  by  the 
note  had  been  satisfied,  and  that  each  party 
to  the  transaction  bo  considered  It  If  the 
letter  which  appellee  says  he  wrote  to  the 
appellant  was  received  by  the  latter,  and  its 
terms  tacitly  agreed  to,  that  would  have 
amounted  to  a  satisfaction  of  the  debt — In 
legal  effect  a  payment — and  the  note  should 
hare  been  canceled  or  surrendered.  The  Jury 
had  a  right  to  believe  that  the  letter  was 
written  and  properly  addressed  and  mailed 
as  testified  to  by  the  appellee,  and  that  In 
due  course  of  time  It  was  received  by  the 
appellant  at  Its  destination.  They  also  had 
a  right  to  Infer,  from  the  failure  of  the  ap- 
pellant to  thereafter  present  the  note,  or  to 
la  any  manner  demand  payment,  for  more 
than  four  years  after  Its  maturity,  that  he 
had  acquiesced  in  tbe  terms  of  the  communi- 
cation above  referred  to,  and  had  agreed  to 
the  settlement  of  the  debt  in  tbe  manner 
there  proposed.  It  is  seldom  that  one  per- 
son will  hold  the  subsisting  obligation  of  an- 
other to  pay  money  till  It  Is  barred  by  the 
statute  of  limitation,  without  making  some 
effort  to  enforce  Its  collection.  It  is  not 
claimed  by  the  appellant  that  tbe  appellee 
was  insolvent,  or  that  there  was  any  prac- 
tical hindrance  in  the  way  of  enforcing  the 
collection  of  tbe  note.  So  far  as  the  record 
discloses,  nothing  existed  which  would  ex- 
cuse its  presentation  and  a  demand  of  pay- 
ment, except  the  counterclaim  referred  to 
by  the  appellee.  The  first  notice  given  of 
the  continued  existence  of  the  note,  after  the 
lapse  of  more  than  four  years,  was  its  pro- 
miscuous circulation  for  the  purpose  of  in- 
juriously affecting  the  reputation  and  stand- 
ing of  the  appellee  In  the  senatorial  district 
where  he  was  a  candidate  for  office;.  From 
all  of  these  t&cta  the  Jury  had  a  right  to 
reach  tbe  conclusion  they  did. 

The  court  committed  no  error  In  the 
charges  complained  of  in  the  seecmd,  third, 
and  fourth  assignments.  The  particular  ob- 
jections there  made  appear  to  be  directed 
against  tbe  action  of  the  court  in  submit 
ting  to  the  jury  the  issues  of  fact,  upon  the 
grotmd  that  there  was  no  evidence  to  au- 
thorize it 

[8]  Tbe  last  assignment  ctf  error  complains 
of  tbe  ruling  of  the  court  In  excluding  cer- 
tain proffered  testimony.  The  bill  ut  excep- 
tions falls  to  state  what  the  objectiim  to  this 
testimony  was,  and  for  that  reason  it  will 
.  not  be  considered.  Ry.  Go.  t.  Gage,  63  Tex. 
S6S;  G.  a  &  S.  IP.  Ry.  Co.  t.  Pearee^  43  Tex. 
Civ.  App.  387,  85  8.  W.  1133. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

On  Motion  for  Rehearing. 

[4]  The  only  question  presented  in  appel- 
lant's motion  for  rehearing  which  was  not 
considered  In  the  original  disposition  of  the 
case  refers  to  a  paragraph  of  tbe  court's 
charge  In  which  the  court  permitted  the 


jury  to  consider  publications  made  in  tbe 
Beaumont  Enterprise  as  a  basis  of  liability. 
It  is  claimed  that  there  were  no  allegations 
la  the  plaintlfrs  original  petition  which 
justified  the  submission  of  those  publications 
as  a  ground  of  recovery.  A  man  cuefol 
perusal  of  the  petition  has  convinced  ns  that 
the  objection  Is  not  well  tktea.  WbUe  In 
the  main  that  instrument  specifies  in  detail 
other  characters  of  pnbllcatloa  of  tbe  of- 
fensive  documents,  there  an  sufficient  gen- 
eral allegations  conceming  tiie  poblleatlons 
to  inclnde  those  specified  in  ttte  cha^ 
Moreover,  this  objection  is  not  tenable  be* 
cause  it  is  raised  for  tbe  flrst  time  In  tbe  mo- 
tion for  a  rehearing.  It  does  not  appmr  that 
it  was  called  to  tbe  attention  of  the  trial 
court  or  of  this  court  In  tbe  original  anbnUs- 
sion  of  the  case. 
The  motion  Is  overruled. 


STANDLEY  v.  CUEEBT  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Nov.  13,  1913.) 

1.  Justices  of  thk  Peaob  (|  36*)— AcnoNfr— 

JUBISDICTION. 

An  action  for  $137  rent  due  from  defendant, 
as  plainTifFa  tenant,  is  within  the  jurisdictioD  of 
the  justice  court;  the  rale  estopping  a  tenant 
from  disputing  the  title  of  liis  landlord  render- 
ing the  question  of  title  immaterial. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  If  83-97;  Dec.  Dig.  | 
36.*] 

2.  Landlord  and  Tenant  (j  61*)— Obooa- 
TIONS  OP  Tenant. 

A  tenant  ia  estopped  to  deny  the  title  of  his 

landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  161.  152,  187-196;  Dea 

Dig.  I  ei,*] 

8.  JtTOTIOES  OV  THE  PSACE  ({  141*)— AonONS— 

Apfeal. 

In  determining  the  jnrisdlctioD  at  tbe  coun- 
ty court  upon  an  appeal  from  tbe  justice's  court, 
averments  in  plaintiff's  sopplemental  petition, 
filed  in  answer  to  defendant's  plea  to  the  juris- 
diction first  filed  in  the  county  court,  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Justieea  of 
the  Peace,  Cent.  Dig.  81  467-476;  Dec  Dig.  { 
141.*] 

Appeal  from  San  Jacinto  County  Court; 
Jno.  C.  Browder,  Judge. 

Action  by  J.  Standley  against  Zack  Currey 
and  others.  From  a  Judgment  dismissing  the 
action  in  the  Couuty  Court  on  appeal  from  a 
justice's  court,  plaintiff  appeals.  Reversed 
and  remanded. 

Wm.  McMurrey  and  F.  O.  Fuller,  both  of 
Cold  Springs,  for  appellant  J.  M.  Hansbio, 
of  Cold  Springs,  and  Dean,  Humphrey  A 
Powell,  of  Huntsville,  for  appellees. 

WILLSON,  C.  J.  The  suit  was  commenced 
in  a  justice  court  by  appellant  as  plaintiff. 
He  sought  a  Judgment  against  appellee  Zack 
Currey  for  the  sum  of  fl37  as  the  value  of 
one-fourth  of  crops  grown  by  said  Currey  as 


*For  otbor  cum  sm  lame  topic  and  section  NUllBBIR  in  D&a.  Dig.  tt  Am.  Die  Key-No.  Series  A  Rep'r  IndexM 


Digitized  by 


Google 


ADA2CS  T.  WM.  CABCEBON  ft  00. 


417 


bis  taunt  on  land  described  In  hla  complaint 
Cnrroy  and  appellee  develand,  wbo.  It 
KODB,  TOlnntailly  made  blniidf  a  party  de- 
fendant, answered,  denying  tb^  were  ajqiel- 
lant^s  tenants.  A  trial  in  tbe  JosUce  conrt 
msalted  In  a  Judgment  tbat  appellant  take 
nothing  by  his  salt,  and  tbat  defendants  re- 
corer  of  blm  Gna  coats  of  tbe  suit.  In  the 
conn^  conrt,  to  vrtdcb  appellant  aniealed, 
appellees  filed  a  plea  in  wblcb  tbey  alleged 
tbat  nelttier  of  them  was  ever  appdlanVs 
tenant,  but  tbat  aroellee  der^and  was  tbe 
owner  of  tbe  land  nnder  a  deed  or  deeds 
made  by  appellant,  and  tbat  tbe  crops  grown 
tbereon  mre  grown  by  appellee  Currey  as 
bis  (Cler^nd^  tmant  Tbey  tben  alleged 
"tbat,"  anotlng,  "tbe  question  oS  title  to  said 
premises  is  In  controversy  in  ttals  salt,  by 
reason  wbereof  ndtber  tbe  Josttce  court,  in 
wUdi  tbls  snit  originated,  nor  tbis  conrt  on 
appeal  baa  any  Juilsdictiott  to  detennine  tbe 
Issues  InrolTed  In  tbis  suit."  Tbe  conrt  soa- 
tained  tbis  idea  and,  on  tbe  ground  tbat  be 
was  wltbont  Jurisdicttim  to  try  it,  diamissed 
tbe  suit 

[1 , 2]  The  sole  purpose  of  appellants s  suit, 
as  commenced  in  tbe  jnstice  court  being  to 
recover  $1S7,  tbe  sum  allied  to  be  due  to 
bim  fnnn  appellee  Carrey  as  bis  (an^ellanf  s) 
tenant,  aa  tbe  rent  of  .tbe  land,  it  is  clear 
tbat  court  bad  power  to  bear  and  determine 
it  Tbe  Isanes  In  tbat  conrt  made  tbe 
pleadings  were:  (1)  Did  the  parties  occupy 
tbe  relatlonsbip  of  landlord  and  tenant?  Ci) 
If  tbey  bore  tbat  rcOattonsblp  to  eacb  otber. 
wbat  was  tbe  sum,  if  any,  doe  by  Cturey  to 
a[^>ellant  as  rent?  As  a  result  of  tbe  rale 
wbidi  estops  a  tmant  trvm  disputing  tbe 
title  of  bis  landlord  to  ttie  leased  prantses, 
it  was  not  nec»8ai7  to  tbe  recorery  aK>el- 
lant  sougbt  tbat  be  sbotdd  prove  tbat  be 
owned  tbe  land.  IB  A.  ft  XL  Bnc.  Law,  p. 
420;  Junemttn  FrankUa,  67  Tex.  411,  3 
S.  W.  562;  Hlntse  v.  Krabbenscbmldt  44  S. 
W.  39.  For,  if  Carrey  occupied  tbe  relatlon- 
diip  of  tenant  to  appellant  tbe  latter  was 
entitled  to  recover  any  sum  due  to  bim  by 
Carrey  as  rent,  whether  be  (appellant)  owned 
tbe  land  or  not 

[3]  AppeUe^  contention  In  support  of  the 
action  of  tbe  trial  court  is  tbat  it  appeared 
from  tbe  face  of  the  pleadings  that  tbe  main 
issue  in  tbe  suit  was  one  of  title  to  tbe  land. 
Tbls  contention  Is  based  on  auctions  in  a 
snpiAemental  petition  filed  by  appellant  (in 
reply  to  an  averment  In  appellees'  plea  to  the 
Jurisdiction  of  tbe  court  tbat  Cnrr^  was  not 
tbe  tenant  ot  appellant  but  of  Cleveland, 
wbo.  tbey  alleged,  owned  tbe  bind  under  a 
deed  made  by  aivellant),  cbacglng  tbat  the 
execution  of  tbe  deed  from  bim,  under  which 
Cleveland  claimed  title,  was  mrocured  by 
means  oC  a  fraud  practiced  on  bim  by  Oleve- 
bmd.  AppeUant  did  not  ask  that  tbe  deed 
referred  to  be  canceled,  or  for  any  relief, 
because  of  tbe  fraud  practiced  on  bim  as  he 
alleged.    The  character  of  his  suit  was  not 


dianged  by  tiie  auctions  in  the  supplemoi- 
tel  petitira.  It  remained  as  it  was  com- 
menced, a  suit  solely  for  the  imrpose  of  re- 
covering a  debt  of  flS7  which  be  claimed 
was  due  to  bim  from  Curresr.  Sncb  b^ng  its 
nature,  the  justice  court  bad  power  to  bear 
and  determine  It  in  the  first  Instance,  as 
stated  befOr^  and  we  tbiiA  it  is  clear  tbe 
county  court  on  tbe  appeal  to  it  bad  power 
to  do  likewise. 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  fbr  a  new  tiiaL 


ADAMS  et  aL  v.  WM.  CAMEBON  ft  CO., 
Inc.,  etaL 

(Court  of  CMl  Appeals  of  Texas.  Texacfcana 

Not.  20. 1918.) 

1.  MABBXAQK  (I  40*)— PBESUUPTIOnS. 

While  persons  seeking  to  trace  their  titi* 
to  land  throueb  a  marriage  of  the  former  owner 
have  the  burden  of  proving  a  marriage,  it  is  pri^- 
flumed  that  the  marriage  was  valid,  and  the 
burden  of  proof  la  upon  those  contesting  its  va- 
lidity ;  the  law  presuming  morality  and  inno- 
cence rather  than  their  opposites. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  K  98-69,  79;  Dec.  Dig.  |  40.*] 

2.  MaSBIAGB  0  62*)— iNSTBUCnONS— Wkiqht 
OF  BVIDENCE. 

While  there  is  a  presomption  in  favor  of  tbe 
validity  of  a  marriage,  tbat  presumption  is  not 
conclusive,  and  bence,  where  there  is  testimony 
tending  to  rebut  tbe  presumption,  an  instruction 
on  tbe  presumption  is  pn^rly  lefosed;  tbe 
whole  matter  being  for  the  Jury. 

[Ed.  Mota— For  other  cases,  see  Marriage, 
Cent  Dig.  I  91;  Dec.  Dig.  S  62.*] 

3.  Husband  and  Wife  (8  267*)— Sale  or 
CouMunixr  Estate  bt  Wife. 

Where  a  husband  deserts  his  wife,  she  may 
sell  the  commonly  estate  to  proTlde  necoMaries 
for  berseli^  even  though  she  nas  no  minor  chil- 
dren, 

[Ed.  Note.~For  otber  cases,  see  Husband  and 
Wife,  Cent  Dig.  ({  896,  929-9SS ;  Dec  Dig.  | 
267.*] 

4.  Appeal  and  Bbbob  ({  719*)— AssioniaNTS 
ov  Ebsos— NsoEsertT. 

Where  plaintiffs  claimed  as  tbe  purchasers 
of  a  communitv  estate  from  tbe  wife,  tbe  impro- 
priety of  tbe  charge,  in  making  her  right  to  sell 
the  land  to  provide  necessaries  after  tbe  bus- 
band's  desertion  contingent  upon  ber  having  mi- 
nor children  to  support,  will  not  authorize  a  re- 
versal, where  the  error  was  not  assigned. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2968-2982.  3490;  Dec.  Dig. 
1719.*] 

5.  Tbial  (1  260*)— iHBrBUonoNB— Betusal. 
The  refusal  of  a  requested  charge  covered  by 

the  charges  given  Is  not  error. 

[Ed.  Note.— For  otber  cases,  see  TriaL  Cent 
Dig.  Si  651-«59;  Dec  DiTfaea*] 

6.  Tbial   (|  252*)— Inotbuctions— Applica- 
bility TO  Evidence. 

A  requested  cliarge  having  no  basis  in  the 
evidence  uioold  be  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S{  505,  596-612;  Dec  Dig.  S  252.«S 

7.  Tbespabb  to  Tbt  Tnu:  (}  35*)— EFmnv- 
Admissibilitt  of  Evidence. 

In  trespass  to  try  title,  where  defendanta 
stipulated  tbat  plaintiffs  held  whatever  title 
John  B.  Adams  had  at  bis  death,  and  it  appeared 
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diat  be  died  in  1S70,  erldenoe  tending  to  show 
the  acquisition  ot  an  adTena  title  Oteraafter  is 
inadmissible. 
VStA,  Mote.— For  other  cases,  see  Trespass  to 
Title,  Cent  Dig.  H  50-02;  Dec.  Dig.  $ 

8.  Baotabds  (i  47*)— Hbabsat. 

In  trespass  to  try  title,  where  plaintiffs 
claimed  as  the  purchasers  of  a  community  es- 
tate from  the  wife,  and  defendants  contested  the 
validity  of  the  marriage,  a  witness  cannot  testi- 
fy that  he  heard  bis  father,  the  alleged  husband, 
■ay  that  he  fell  out  with  his  first  wife,  and  took 
the  vendor  of  the  community  estate  and  left  the 
country  with  her,  such  evidence  being  pure  hear- 
say. 

lEd.  Note.— For  other  casesL  see  Bastards, 
Cent  Dig.  IS  126-137 ;  Dec.  Die.  I  47.*] 

9.  EVIDKNCB  a  317*>— BSTABUSHHEm. 

In  trespass  to  try  title,  plaintiffs  claimed 
the  land  as  purchasers  from  uie  wife  of  the  own- 
er, and  detendants  contended  that  there  was 
never  any  legal  marriage.  Heldf  that  evidence 
of  subsequent  declarations  by  the  owner  that  he 
took  the  woman,  who  sold  the  land,  and  left 
the  country  with  her,  deserting  his  first  wife, 
la  not  competent  to  show  that  there  was  no  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1174-1102;  Dec  Dig.  S  817.*J 

Appeal  from  District  Court*  Tifnity  Gonn- 
ty ;  S.  W.  Dean,  Judges 

Consolidated  actions  by  A.  3.  Adams  and 
others  against  Wm.  Cameron  &  Co.,  Incor- 
porated, and  others  and  against  B.  Ih  Olorer 
and  others.  From  the  judgment,  plaintiffs 
appeal,  and  the  flrstnamed  defendants  cross- 
appeaL  Rerersed  and  remanded. 

A.  J.  Adams  and  others,  heirs  of  John  E. 
Adams,  deceased,  by  a  statutory  suit  of  tres- 
pass to  try  title  against  Wm.  Cameron  &  Co., 
Inc.,  a  Ia  l^ireadgill,  B.  A.  Piatt  and  A.  A. 
Allen,  aM>eUeeB,  and  O.  O.  Adams  and  others, 
and  another  suit  of  the  same  nature  against 
B.  L.  Olover  and  others,  sought  to  recover  the 
J.  B.  Hartln  survey  of  640  acres  of  land  In 
Trinity  county.  The  two  suits  were  consoli- 
dated. A  trial  of  the  consolidated  suit  re- 
sulted In  a  Judgment  as  follows,  so  tar  as  It 
needs  to  be  stated:  In  fovor  of  G.  0.  Adams 
for  costs,  on  his  disclaimer  of  any  claim  of 
an  Interest  in  or  title  to  any  part  of  the  land ; 
in  favor  of  appellants  against  Wm.  Cameron 
ft  Co.,  Inc.,  on  their  disclaimer,  for  all  except 
'20&7  acres  of  the  land;  In  fiivor  of  appel- 
lants against  Polly  Johnson,  on  ber  disclaim- 
er, for  all  except  50  acres,  and  in  her  favor 
for  the  60  acres;  in  faror  of  appellants 
against  B.  L.  Olover,  on  bis  disclaimer,  for 
all  the  land  except  98  acres,  and  In  bis  favor 
for  the  98  acres;  in  favor  of  appellants 
against  S.  W.  Magee,  on  his  disclaimer,  for 
all  the  land  ncept  103  acres,  and  in  his  fa- 
vor for  the  103  acres ;  in  fftvor  of  appellants 
against  A.  J.  Walker  and  Azeline  Walker, 
on  their  disclaimer,  for  all  the  land  except 
two  acres,  and  in  their  favor  for  the  two 
acres;  in  favor  of  appdlants  against  C.  L. 
ThxeadgUI,  on  his  disclaimer,  for  all  the  land 
except  40  acres;  In  favor  of  appellants 
against  B.  A.  Piatt,  on  his  disclaimer,  for  all 


the  land  except  29H  acres;  in  tayor  of  ap- 
pellants fl^Cainst  Wm.  Cameron  ft  Go^  Inc., 
for  one-half  ot  the  200.7  aerea  mentioned, 
and  in  their  favor  for  the  other  one-half 
thereof;  in  favor  of  amwllants  against  C.  U 
Threadgill  tor  one-halt  the  40  acrss  Claimed 
by  him,  and  in  his  tavor  for  the  odier  <me- 
half  thereof;  in  favor  of  aniteUauts  against 
B  A.  Piatt  for  one-half  the  29%  acres  claim- 
ed by  him,  and  In  his  fovor  for  the  other  one- 
half  thereof;  and  In  favor  of  appellants 
against  all  the  other  parties  defendant,  <m 
whom  service  was  had,  tor  all  the  land. 

The  parties  to  the  appeal  as  appellants 
are  said  A.  J.  Adams  and  others,  plaintilts  in 
the  court  below,  and  as  appellees  said  Wm. 
Cameron  ft  Ga,  Inc.,  0.  L.  TbreadglU,  A.  A. 
AUen,  and  B.  A.  Piatt,  defendants  in  that 
court 

From  agveements  of  Qie  parOes  and  testi- 
mony heard  at  the  trial  it  mpeared  that 
Solomon  Adams,  also  known  as  Solomon 
Stone,  In  laiS,  In  Tennessee,  maixied  'Vlcey 
McIUumv,  1^  whom  he  had  three  children. 
In  1824  or  1826  he  abandoned  his  said  wifo 
and  tta^r  children,  leaving  them  in  Tennes- 
see, and  going  with  a  woman  named  Frances 
Schafor  to  Alabama.  As  ezidanatory  ot  the 
conduct  of  said  Solomon  Adams  in  so  aban- 
doning bis  wife,  appellees  were  permitted  to 
I«ove  by  the  witnesses  G.  G.  Adams  and  J.  W. 
Upton,  over  aiH>eUant8*  objection,  which  is 
asdgned  as  error,  that  Solomon  Adams  after 
he  married  Bfatilda  Waters,  as  hereinafter 
stated,  and  his  wife  Vicey  after  she  married 
W.  B.  Bowan,  as  hereinafter  stated,  declared 
in  effect  that  Frances  S^diater  was  a  liired 
girl  in  their  fiunlly,  and  that  S(domon  Adams 
became  offended  at  his  wifo  and  theroipon 
deserted  her  and  left  with  Frances  for  Ala- 
bama. Wha^  If  any,  rdatlon  Solomon  Adams 
and  Frances  S chafer  thraeafterwards,  and 
before  1887,  bore  to  each  other  does  not  ap- 
pear from  the  record.  But  It  does  appear 
that  on  NovembOT  11,  1887,  they,  as  husband 
and  wife,  in  Dallas  county,  Ala.,  by  their 
deed  ot  that  date,  in  considentiou  ot  $11.- 
380  paid  to  them,  conv^ed  a  tract  of  Utnd  In 
said  Dallas  county  to  <me  John  Heard.  Ac- 
cording to  ttie  certiOcate  of  an  oflBc^  ot  said 
Dallas  county,  attached  to  the  deed,  the  ex- 
ecution thereof  was  a<^nowled8ed  before  hint 
by  said  Frances  on  November  U,  1837.  In 
the  certificate  Frances  is  described  as  the 
wife  of  Sf^omon  Adams,  and  it  is  stated 
therein  that  as  his  wifo  she  ai^nowledged 
the  execution  of  the  deed,  after  tiie  had  been 
examined  by  the  officer  with  reference  thoe- 
to,  apart  from  bse  husband.  After  the  ex- 
ecution ot  this  deed,  during  said  year  1837,. 
Solomon  Adams,  with  Frances  as  his  wife, 
came  to  Houston  county,  Tex.,  where  th^ 
lived  together  as  husband  and  wife  nntlL 
1866.  They  had  six  or  more  childrai  bom  to- 
them,  among  the  number  beliv  said  John  SL 
Adams,  deceased.  During  the  time  the?  so- 
lived  together,  they  claimed  and  were  r^nt- 
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«a  to  be  bnsband  and  wU%  sod  mn  xecos- 
niied  w  mcb  by  all  their  nelghbon  and  ac- 
quaintances. In  1856  Solomon  Adama  kUled 
a  man  nam^d  Tyler,  In  Trinity  county.  A 
short  time  thereafterwarda,  to  avoid  anest 
and  trial  for  fbo  taomlcide.  It  Beema,  be 
abandoned  hla  wife  and  children  by  Frances, 
leaving  tbe  state  and  gMng  to  Tii^lnia, 
where,  on  October  27,  1857,  he  married  Ma- 
tilda Waters,  by  whom  he  bad  three  children. 
Alter  Solomon  Adams  abandoned  bis  wife 
Vicey,  and  while  he  was  living  in  Texas  with 
faia  wUb  Frances,  to  wit,  on  December  6, 
ISO,  be  acquired  by  pnrcbase  tbe  cerOflcate 
by  Tlrtne  of  whicb  tbe  Isiul  In  controveny 
was  surveyed.  He  never  returned  to  Texas 
during  the  lifetime  of  bis  said  wife  Frances, 
but  for  several  years  lived  with  his  wife  Ma- 
tilda In  a  community  In  AriLansaa,  where  bis 
former  wife  Vlcey  lived  wltb  said  Bowen  as 
her  husband,  by  whom  she  had  several  chil- 
dren. It  was  shown  ttaat  Bowen  abandoned 
a  wife  and  children  be  had  by  her  io  Tennea- 
and,  accompanied  by  said  Vlcey,  moved 
to  Arionsas;  but  when  this  occurred  was 
not  shown.  After  Solomon  Adams  had  aban- 
doned her,  as  stated,  and  while  be  was  liv- 
ing out  of  this  state  with  Matilda  as  his  wife, 
to  wit,  on  October  29,  1866,  Frances,  by  her 
deed  of  that  date,  for  a  consideration  as  re- 
cited therein  of  $600  paid  to  her  and  for  love 
and  affection  she  bad  for  him,  conveyed  tbe 
land  In  controversy  to  appellants*  father, 
said  John  B.  Adama,  who,  on  August  6,  1870, 
died  Intestate.  It  was  shown  that  Solomon 
Adams,  when  he  left  Texas  after  killing  Ty- 
ler, was  In  debt,  and  that  his  son,  said  John 
EL  Adams,  paid  a  part,  if  not  all,  of  his  in- 
debtedness; and  it  was  further  shown  that 
said  John  •£!  Adams  during  lils  father's 
absence  from  the  state  furnished  to  hla  moth- 
er, said  Frances,  supplies  needed  by  her  to 
live  on.  It  was  agreed  by  the  parties  that 
appellants  "held  whatever  title  to  the  land 
in  controversy  that  John  F.  Adams  and  hia 
wife,  Matilda  Adams,  had  at  the  time  of  the 
death  of  John  E.  Adams."  It  was  further 
agreed  that  Solomon  Adams  died  Intestate 
in  or  about  tbe  year  1873;  that  bis  wife 
Vicey  died  Intestate  about  the  year  1670; 
tbat  bis  wife  Frances  died  Intestate  about 
said  year  1870;  that  bis  wife  Matilda  died 
intestate  "in  or  prior  to  the  year  1897";  and 
tbat  defendants  held  the  title,  if  any  they 
bad,  to  the  land  of  .the  children  of  Solomon 
Adams  by  bis  marriage  with  Vicey  Mcllbaney 
and  Matilda  Waters.  It  was  further  agreed 
tliat  the  "deed  records,  court  records,  and 
marriage  records  of  Warren  county,  Tenn., 
where  Solomon  Adams  and  his  wife  Vicey 
lived.  Trinity  and  Houston  coantles,  Tex., 
where  be  and  bis  wife  Frances  lived  after 
tb^  came  to  Texas,  and  Madison  county, 
Ark.,  where  his  wife  Vicey  lived  with  Bowen 
after  they  left  Tennessee,  were  destroyed  by 
fire  In  or  about  the  year  1870 ;  and  tbat  tbe 
marriage  records  of  Dallas  county,  Ala., 
wbere  Solomon  Adams  and  bis  wife  Frances, 


it  seems,  lived  b^ote  tb^  came  to  Texas,- 
were  lost  or  destroyed  in  or  about  tbe  yewr 
1S62. 

Grow  A  Philips,  of  Groveton,  for  appel- 
lants. Sleeper,  Boynton  &  Kendall,  of  Waco, 
and  J«  A  Piatt;  of  Oroveton.  for  appelleea. 

WILLSON,  a  J.  (after  stating  tbe  facts  as 
abovQ).  On  the  case  made  by  tbe  facts  ro> 
dted.  tbe  court  told  the  Jury  there  were 
three  ways  in  which  tbe  existence  of  a  mar^ 
rlage  might  be  eatabUsfaed:  "First,"  be  said, 
"by  proof  tit  a  ceremonial  marriage  under 
the  laws  of  the  state  in  which  such  marriage 
Is  contracted;  second,  by  family  history; 
third,  by  proof  tbat  the  parties  lived  together 
as  husband  and  wife  and  held  themselves  ont 
as  such  and  were  reputed  to  be  husband  and 
wife."  He  then  told  tbe  Jury  that  "when  a 
marriage  la  <mce  shown  to  have  been  con- 
tracted between  parties,  same  is  presumed  to 
continue  until  same  Is  dissolved  by  the  death 
of  one  of  the  parties  or  by  a  decree  of  di- 
vorce enters  by  a  court  of  conqtetent  Juris- 
diction." He  then  Instructed  the  Jury  to 
find  for  aiq>eUanto  tor  ^  the  land,  if  they 
believed  "that  snbseqnent  to  the  time  of  their 
marriage  tbe  said  Solomon  Adams  and  bis 
wife  Vicey  were  divorced  a  court  of 
competent  Jurisdiction,  and  that  thereafter 
Solomon  Adams  and  Frances  were  married," 
and  if  tbey  believed  "tbat  the  said  Frances 
Adams  sold  and  deeded  the  land  to  J.  SI 
Adams  to  pay  the  community  debts  of  her- 
self and  Solomon  Adams,  or  to  provide  neces- 
^ties  for  herself  and  her  minor  children"; 
and  to  find  for  appellants  for  an  undlrifled 
one-half  of  the  land  if  they  tailed  to  find 
"tbat  the  said  Solomon  Adams  and  Vicey 
Adams  were  divorced,  and  that  thereafter 
tbe  said  Frances  Adams  and  Solomon  Adams 
were  lawfully  married,"  yet  believed  "that 
the  said  Frances  Adams  in  good  faith  be- 
lieved that  she  was  the  wife  of  Solomon 
Adams,  and  that  together  tbey  acquired  the 
property  In  controversy  in  tills  suit,  and  that 
the  said  Solomon  Adams  abandoned  said 
Frances,  and  thereafter  she  sold  the  proper- 
ty." The  verdict  returned  by  the  Jury  for 
only  one-tialf  of  the  land  Indicates  tbey 
found  that  Solomon  Adama  was  never  di- 
vorced for  his  wife  Vlcey,  and  therefore 
ttaat  Solomon  Adams  and  Frances  Scbafer 
were  never  lawfully  married.  On  tbe  issues 
as  to  whether  Solomon  Adams  waa  divorced 
from  his  wife  Vicey  or  not,  and  as  to  wheth- 
er he  married  Francea  Schafer  or  not,  the 
court  instructed  the  Jnry  tbat  the  burden 
was  on  appellants  to  show  by  a  preponder- 
ance of  the  evidence  "that  such  a  decree  of 
divorce  was  entered  by  a  court  of  compe- 
tent Jurisdiction,  and  that  thereafter  such 
marriage  was  contracted  between  Solomon 
and  Frances  Adams,"  and  refused  a  special 
charge  requested  by  appellants  as  follows: 
"You  are  ic^tructed  that  when  a  marriage 
has  been  shown  in  evidence,  whether  r^ular 


Digitized  by 


Google 


420 


161  80UTHWBBTE3tN  BBFOBTEB 


(Tex. 


or  iiregolar,  and  wbaterer  the  iatm  at 
proofs,  tbe  law  raises  a  presnmptlon  of  Its 
legali^,  not  only  cartlns  die  tmrden  of 
proof  upon  die  party  asserting  Its  Invalidity, 
but  requirli^  him  througbont  In  every  par> 
ticuUr  plaii^  to  make  the  fiict  appear  that 
Buch  marriage  la  iU^l  and  Ttdd.  The 
strength  of  the  presumption  of  the  legality  of 
a  marriage  increases  with  the  lapse  of  time 
through  which  the  parties  are  cohaUtlng  as 
husband  and  wife.  Now,  in  this  connection, 
you  are  Instructed  that  If  yon  find  from  tiie 
evidence  that  a  marriage  betweoi  Solomon 
and  Frances  Adams,  prior  to  December  6, 
1841,  has  been  proved  any  of  the  methods 
of  proof  which  the  law  recognises  as  set  out 
for  your  guidance  in  the  court's  general 
charge,  then  the  law  presumes  tbe  legaUty 
of  said  nutrri^e,  and  the  burden  Is  upon 
the  defendant^  who  in  this  case  are  attadc- 
Ing  1^  to  establish  their  contention  by  clear 
evidence.  This  they  'may  do  by  showing 
that  Solomon  Adams,  one  of  the  omtractlng 
parties,  if  such  a  marriage  was  oonsunmiat> 
ed,  was  under  the  continuing  disability  of  a 
previous  valid  marriage;  but,  unless  they  so 
show,  the  law  will  presume  that  such  disa- 
l^ty  was  terminated  by  divorce,  and  you 
will  find  In  favor  of  the  validity  of  the  mar^ 
riagfc" 

[1]  The  action  of  the  trial  court  in  in- 
structing the  Jury  that  the  burden  was  on 
appellants  to  prove  that  Solomon  Adams  was 
divorced  from  his'  first  wife  before  he  mar- 
ried Frances  Sdiafer  Is  complained  of  as  er- 
roneous. The  contmtlon  must  be  sustained. 
The  burdot  was  on  appellants  to  prove  a 
marriage  between  Solomon  and  Frances,  but 
not  to  prove  that  such  marriage  was  a  valid 
one.  A  presumption  that  the  marriage  was 
valid  vould  arise  from  proof  that  it  was 
contracted,  and  tbe  burden  of  proving  to 
the  contrary  would  be  on  appellees.  This 
they  might  do  by  showing  that  Solomon  had 
not  been  divorced  from  his  flnt  wife  at  the 
Ume  he  married  Frances.  The  rule  is  a  well- 
established  one,  and  Is  based  on  tbe  principle 
that  the  law  will  presume  morality  and  in- 
nocence rather  than  immorality  and  guilt 
Nixon  V.  Wichita  Land  &  GatUe  Co.,  84  Tex. 
408,  19  S.  W.  560;  Wlngo  v.  Hudder,  120  B. 
W.  1076;  CarroU  v.  Carroll,  20  Tex.  741; 
Ross  V.  Sparks,  79  N.  3.  Eq.  649,  83  Ati. 
1118 ;  Gamble  v.  Rucker,  124  Tenn.  415,  137 
S.  W.  499;  McCord  v.  McCord,  13  Ariz.  377, 
114  Fac.  968;  Lyon  v.  Lasb,  79  Kan.  342, 
99  Pac.  698;  Parsons  v.  Grand  Lodge.  108 
Iowa,  6,  78  N.  W.  676;  19  A.  A  E.  Ena 
Law,  pp.  1208,  1209. 

[2]  We  do  not  think  the  court  erred  when 
he  refused  the  special  charge  set  out  In  the 
statemrait,  to  the  effect  that  the  burden  was 
on  appellees  to  prove  the  Invalidity  of  the 
marriage.  If  there  was  one,  existing  between 
Solomon  and  Frances  at  the  time  Solomon 
acqnired  title  to  the  land  in  controversy. 
While  It  is  true  tbat,  to  sustain  the  validity 
of  a  marriage  shown  to  have  been  contracted, 


a  presnmptton  will  be  indulged  that  one  of 
the  spouses  was  divorced  from  a  q^ouse  liv- 
ing at  die  time  it  was  contracted,  the  pre- 
snmptton is  not  a  condnsive  onet.  "If,**  said 
the  court  in  Stooksberry  v.  Swan  (Sup.)  22 
S.  W.  987,  "the  law  declares  tbe  weight 
that  shall  be  given  to  certain  evidence,  a 
court  may  so  inform  a  jury ;  but,  if  that  may 
be  overthrown  by  other  evldeuce,  then  It  be- 
comes the  duty  of  the  court,  if  eWdence  tend- 
ing to  a  contrary  condosion  be  introduced,  to 
leave  the  whole  question  of  fact  to  the  Juiy.** 
And  see  Hammond  v.  Hammond,  48  Tex.  Civ. 
App.  284,  94  S.  W.  1068,  where  the  court.  In 
disposing  of  a  contention  that  the  Jury 
should  have  beoi  instructed  that  it  was  a 
presnmptton  of  law  that  the  party  had  been 
divorced  from  his  first  wife,  shown  to  have 
bem  alive  when  the  seoraid  marriai^  was 
contracted,  said:  "Whatever  nd^t  be  the 
right  of  a  Jury  to  Indulge  suA  presumption 
as  a  matter  of  fact,  we  cannot  sancdon  the 
contention  that  the  presumption  exists  as  a 
matter  of  law.** 

[9, 4]  As  noted  in  the  stat;^ment  above,  the 
court  in  bis  charge  to  the  Jury  predicated 
the  right  of  Frances  Adams,  if  she  was  law- 
fully the  wife  of  Solomon  Adams,  to  convey 
the  land  to  John  B.  Adams,  on  the  fftct  that 
she  did  BO  "to  pay  the  communis  debts  of 
herself  and  Solomon  Adams,  or  to  provide 
necessities  for  herself  and  her  minor  chil- 
dren." Error  Is  not  assigned  on  this  portkm 
of  the  charge,  but  it  is  nevertheless  urged 
that  it  was  erroneous  in  tbat  it  did  not  rec- 
ognize a  ri^t  in  Frances  Adanu;  after  Ae 
had  besa  permancoitly  abandoned  by  Solomon 
Adams,  to  sell  the  land  to  provide  necessaries 
for  hersdf,  but  required  the  Jury  also  to 
find  that  she  sold  It  to  provide  necessaries  for 
her  minor  children.  It  is  insisted,  and  we 
think  correctly,  that  there  was  no  testimony 
showing  she  then  had  minor  children.  Un- 
doubtedly the  charge  in  the  parttcular  spect 
fled,  for  the  reason  sugsested,  was  erroneous, 
but;  in  tbe  absence  of  an  assign  ment  presoit- 
Ing  it,  we  would  not  because  of  the  orror  be 
warranted  in  reversing  the  Judgment  But 
error  is  assigned  on  the  refusal  of  tbe  court 
to  give  a  charge  requested,  telling  the  Jury 
if  she  and  Solomon  were  lawfully  married 
at  tbe  time  title  to  the  land  certificate  was 
acquired,  Frances  had  a  rlgftt,  after  he 
abandoned  her,  to  sell  and  convey  the  land 
to  John  B.  Adams  to  provide  means  Becessary 
for  her  support  On  another  trial  the  charge 
of  the  court  should  not  be  limited  as  qtecified, 
but  should  be  so  framed  as  to  reqidre  tbe 
Jury  to  find  in  appellanti^  favor,  If  they  be- 
lieve Frances  and  Solomon  woe  lawfclly 
married,  that  he  afterwards  pernuuiently 
abandoned  her,  and  that  she  sold  and  convey- 
ed tbe  land  to  John  E.  Adams  for  the  purpose 
of  providing  means  necessary  to  her  support 

[I]  By  th^  fourth  assignment,  appellants 
complain  of  tbe  refusal  of  the  court  to  give 
to  the  Jury  tb^  special  charge  No.  &  Be- 
cause we  think  tbe  phase  of  the  case  present- 
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«d  by  the  charge  refused  was  Baffldently  cov- 
ered Imtmcttoiu  the  con'rt  gare^  this  ■» 
stgnment  Is  overmled. 

EH  The  fifth  aastgnment,  !n  which  appel- 
lants comidalii  ot  the  action  of  the  court  In 
vefDslng  to  give  to  the  Jury  thMr  special 
charge  Na  4,  with  r^teence  to  a  ratification 
(as  claimed)  by  Solomon  Adams  of  the  act  ot 
his  wife  Frances  In  conv^lng  Uie  land  to 
Jtdin  EI  Adlams,  also  is  overmled.  We  do  not 
think  the  teetlmoDy  made  a  qaestion  as  to 
estoppel  against  Bolomon  Adams  and  those 
claiming  under  him. 

[7]  Over  appellantB*  objection  thereto  An 
the  ground  that  same  was  **lncompetent.  Im- 
material, and  IrreleTant,"  the  court  permitted 
app^ees  to  prove  by  the  wltoess  O.  C. 
Adams,  whose  title  they  had,  that  the  land 
in  controversy  was  not  occnided  by  any  one 
until  1881,  and  to  prow  that  he  (witness)  and 
other  parties  tbereafterwards  lived  on  and 
cultivated  portions  of  it  Appdleea  justly 
the  action  of  the  court  on  the  gronnd  Chat 
the  testimony  was  admissible,  in  sUNfort  of 
their  plea  setting  up  title  in  Oiemselves,  un- 
der the  statute  of  llmitatlon&  But  we  think 
their  contention  cannot  be  sustained,  and  that 
the  court  erred  in  admltttng  the  testtnumy, 
in  view  of  the  agreement  on  the  part  of  ap- 
pellees that  appellants  held  ''whatever  title 
to  the  land  In  nmtroversy  that  J(dm  B. 
Adams  had  at  Uie  time  of  the  death  of  John 
E.  Adams,"  frtilch,  it  was  furthw  agreed,  oc- 
curred August  6, 1870.  In  the  face  of  this 
apwement,  appellees  did  not  have  a  right  to 
diow  title  in  themselves  by  f <ao»  of  the  stat- 
ute of  llmitatlonB,  based  on  occupancy,  etc, 
of  the  land  snbseanent  to  the  date  of  the 
death  of  said  John  B.  Adams.  Therefore  the 
sixth  and  seventh  assignments  are  sustained. 

[I,  I]  As  noted  in  the  statemoit  above,  ap- 
pellees were  permitted  to  prove  by  die  ^t- 
nesa  C  G.  Adams,  a  son  of  Solomon  Adams 
by  Matilda  Adams,  his  tbivd  wifb,  that,  at 
some  time  not  stated,  be  heard  his  father 
and  Vicey  Adams,  his  flnt  wife,  declare  with 
reference  to  their  aqiantlrai,  that  "they  £bU 
out,  and  that  he  (Solomon)  taken  the  girl 
(Frances  Schafer)  and  left  the  country  and 
left  her."  Appellants  objected  to  this  testi- 
mony and  to  testimony  of  the  wUness  Upton 
to  the  same  general  effect,  on  various  grounds, 
and  assign  as  error  the  action  of  tlie  cohrt 
In  admitting  same.  Without  inquiry  as  to 
whether  other  objections  urged  to  It  were 
tenable  or  no^  we  think  the  testimony  was 
InadmteiriMe  because  hearsay,  and  not  within 
rules  rendering  such  testiinony  competent 
The  only  purpose  f6r  which  there  could  be 
even  the  pretense  of  a  reason  for  admitting  it 
waa  to  prove  the  existence  of  an  illicit  re- 
lationship between  Solomon  Adams  and  Fran- 
ces Schafer  In  1824  or  1825.  In  view  ot 
the  fact  that  the  record  Is  ^lent  as  to  what 
relationsfalp,  If  any,  existed  Between  Solomon 
and  Frances  from  1824  or  182S,  when  thejT 
went  from  Tennessee  to  Alabama,  until  De- 


conber,  1887,  when  it  was  shown  th^  j<dn- 
ed  as  husband  and  wife  in  tiie  conveyance  ot 
land  they  owned  in  Dallas  county,  Ala.,  a 
majority  of  the  court  think  the  testimony 
refEsred  to  was  wholly  without  probative 
force  for  the  purpose  indicated,  when  con- 
sidered alone,  as  It  must  have  been;  for 
there  was  ho  oth^  testimony  which  can  be 
said  to  have  tended  to  make  such  an  tastfb. 

For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  the  cause  Is  remanded  tor 
a  new  trliU. 


PBUITT  V.  FB08T-J0HNS0N  LUHBBB 

CO.  OF  TEXAS. 
(Oourt  of  (Svil  Appeals  of  Texas.  Texarkana. 
Nov.  20. 1918.) 

1.  Maoteb  and  Sbbvant  (§  103*)— Mastes'b 

LUBIUTT— SKBVANT'S  KnOWIXDGK  OF  Dv 

rECT— TOOU  AND  AFPLIANCBS. 

Where  plaintiiF,  a  foreman's  helper  in  a 
planing  mill,  with  the  duty  of  keeping  the  ma- 
chines adjusted  and  repaired,  knew  tfiat  a  jam 
nut  was  .defective  and  a  wrench  slipped  fr<mi 
it,  in  coDseqaence  of  which  he  was  Injiued,  de- 
fendant's liability  could  not  have  been  predicat- 
ed on  the  defect  in  the  nut. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  175;  Dec  Dig.  %  103.*] 

2.  Uasibb  and  Sebvant  (9  233*)— Uasibb's 
LiABixjTT— Tools  and  Appliances. 

Where  a  master  furnished  a  servant  wrench- 
es free  from  defects  and  reasonably  safe  for  use 
in  repairing  machines  in  a  planing  mill,  and 
the  servant  instead  of  using  one  of  then,  diose 
and  used  a  defective  wrench,  the  master  dis- 
charged his  duty  to  use  reasonable  care  to  pro- 
vide a  reasonably  safe  wrench. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  681,  684-686,  701-742; 
Dec.  Dig.  S  233.*]  — ™» 

3.  HAsrsB  AND  SaavANT  (I  217*)— BfAana'B 
iJABiuTr— AseuMPTioH  OP  Bisk. 

A  servant  who  knew  and  appreciated  the 
danger  involved  in  the  use  of  a  wrench  ao  de- 
fective as  to  slip,  while  he  was  endeavoring  to 
loosen  a  nut  yet  who  chose  such  a  wrench  when 
he  might  Jiave  chosen  one  without  defect  and 
which  would  not  have  slipped,  assumed  Uie  risk 
of  injury  from  the  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semmt  Cent  Dig.  U  574-600;  Dec  Dig.  | 

Appeal  from  District  Court  Mhcogdodies 
County;  Jno.  I.  Perkins,  Judge. 

Action  by  J.  A.  Prultt  against  Frost-John- 
son Lumber  Company  of  Texas.  Judgment 
for  defendant,  and  piafaHIT  appeaU»  At- 
Armed. 

King  &  King,  ot  Nacogdoches^  Cor  appel- 
lant Blount  &  Strong,  ot  Nacogdo(dLea,  tor 
appellee, 

WnxSON,  a  J.  Lee  Johnson  bad  charge 
of  the  operation  ot  appellee's  planing  mill 
near  Nacogdoches.  Appellant  was  Johnson's 
"helper."  In  his  petition  appellant  alleged 
It  was  his  duty,  as  such  helper,  to  assist 
Johnson  in  the  work  of  keeping  the  several 
planing  machines  adjusted  and  repaired. 
January  24,  1912,  while  appellant  was  at- 
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.tempttng,  Trlth  a  wrench,  to  adjast  one  of 
said  machines,  as  a  result  of  a  failure  of  the 
wreiudi  to  hold  on  a  jam  nut  it  became  neces- 
sary to  turn,  apppetlant's  right  hand  and  a 
portion  of  his  right  forearm  were  thrown 
against  knives  revolving  In  the  machine,  and 
he  was  Injured.  In  his  petition  he  alleged  as 
negligence  on  the  part  of  appellee,  which  en- 
titted  Urn  to  the  damages  he  Bought  to  recov- 
er, (1)  that  the  wrench  "was  old  and  worn 
and  out  of  adjustment  by  wear  and  tear,  so 
that  it  would  not  fit  tightly  around  said  nut, 
the  mouth  of  said  wrench  being  so  worn  as 
to  become  too  wide  to  hoM  closely  upon  said 
nut  when  placed  thereupon,  and  so  worn  that 
when  the  plaintiff  attempted  to  use  the  same 
upon  the  nut  the  wrench  refused  to  catch  or 
hold  the  nut  and  sUi^>ed  flrom  around  the 
same,  which  said  defect  in  said  vroich  was 
unknown  to  him,  but  was  known  to  deftaid- 
ant  or  Its  fbreman  (said  Johnson),  or  could 
have  been  known  to  them  by  the  exercise 
of  pnH»er  care  in  the  examination  and  in- 
qtection  of  said  wr«u^  iirtiich  said,  duty  the 
plaintiff  charges  the  defendant  had  negli- 
geaOy  refused  to  perfdnn";  and  ^  that  the 
Jam  nut  had  "become  corroded,  worn,  and 
covered  with  resin,  so  as  to  make  It  difficult 
for  the  wrench  tumlsbed  to  hold  upon  said 
nut,  and  said  condition  permitted  the  wrench 
in  Its  worn  and  defective  state,  vhea  placed 
upon  said  nut  for  the  purpose  of  moving  the 
same,  ther^  to  slip  from  off  said  nut, 
ther^  throwing  his  hand  into  said  machine 
as  KCoresald,  which  said  fact  was  unknown  to 
this  plaintiff,  but  which  said,  fact  was  known 
to  the  defendant;  or  oould  have  been  known 
in  the  exercise  of  the  du^  of  examination 
and  inflection  imposed  upon  it  by  law,  which 
said  examination  and  inspection  this  plaintiff 
charges  the  defendant  carelessly  and  negll- 
geutly  fiUled  to  perform." 

The  court  below,  after  hearing  the  testi- 
mony, told  the  Jury  same  did  not  warrant  a 
verdict  In  appellant's  favor,  and  Instructed 
them  to  find  for  appellee '  The  Jury  so  found. 
The  appeal  Is  from  a  judgment  in  accordance 
with  their  finding.  The  complaint  here  Is 
that  the  court  erred  In  peremptorily  instruct- 
ing the  jury  as  stated. 

At  the  time  he  was  Injured  app^nt  was 
46  years  old.  He  bad  worked  in  planing 
mills  during  more  than  20  years  ot  bis  life, 
and  during  the  4  or  6  years  Immediately  pre- 
ceding the  time  when  be  was  injured  bad 
worked  In  appeUee's  mill  as  "hdper"  to  the 
foreman  In  charge  thereof.  It  was  a  part  of 
appellant's  duty  to  adjust  the  machlues,  and 
if  he  found  a  Jam  nut  In  a  bad  condition  to 
put  in  a  new  one,  and  if  be  found  a  wrench 
to  be  In  a  bad  condition  to  either  have  it 
repaired  or  make  a  report  as  to  Its  condition 
to  the  foreman.  He  bad  frequently  adjusted 
the  machine  in  question.  The  jam  nut  was 
defective  in  that,  as  appellant  testified,  it 
was  "worn  on  the  end."  Appellant  knew  it 
was  BO  worn  before  be  attempted  to  turn  it 
on  the.  occasion  when  he  was  Injured.  The 


wrench  is  described  in  the  record  as  "a  S4 
wrench,  an  open  set  wrench  at  both  ends." 
The  defect  in  it,  appellant  testified,  was 
that  it  **wa8  spread  at  tiie  mouth— it  was 
spread  about  >/tc  of  an  Inch  or  a  little  bet- 
ter." It  was  one  of  several  wrmdies  tax- 
nlshed  by  appellee  for  use  In  turning  the 
nut  Appellant  knew  that  some  of  ttie 
wrmdies  were  defective  and  ttiat  others  of 
them  were  not  defective.  "I  knew,"  be  tes- 
tified, "that  there  were  wrenches  there  that 
were  in  bad  shape  and  wrenches  that  were  In 
good  shape."  He  made  no  examine tion 
before  using  the  wrenidi  to  see  if  it  was  one 
of  the  defective  ones  or  not  "When,"  he 
testified,  "I  went  down  to  that  machine  and 
went  to  work  and  found  this  wrench  on  the 
ma<Mne,  I  went  immediately  to  udng  it*  I 
never  made  any  examination  of  it  I  made 
no  examination  of  it  at  all."  Both  the 
wrench  and  the  nut  were  exhibited  to  the 
court  and  jury,  and.  it  seems,  admitted  In 
evidence,  though  they  were  not  sent  to  this 
court  Lee  Johnson,  the  foreman,  testified 
that  the  wrench  "if  properly  put  on  the  jam 
nut  will  not  slip  off."  This  was  not  denied 
by  appellant  He  testified  that  be  "could 
not  get  a  good  hold  on  the  nut"  because  of 
its  being  close  to  the  wall  of  the  machine, 
and  he  did  not  know  what  kind  of  a  bold  be 
had  on  It  when  the  wrench  slipped.  Appel- 
lant knew  the  danger  be  incurred  In  attempt- 
ing as  be  did  to  turn  the  nut  while  the  ma- 
chine was  in  operation.  "Those  knives."  he 
said,  referring  to  the  ones  wi'th  which  his 
hand  and  arm  came  In  contact  when  the 
wrench  slipped,  "are  revolving  knives.  The 
knives  are  in  the  open  where  you  can  see 
them  when  the  hood  is  off.  The  Jam  nut 
and  set  screw  are  about  Q  inches,  I  guess. 
troJD  those  knives.  In  putting  the  wrench  on 
the  Jam  nut  to  loosen  It,  If  you  would  turn 
it,  your  band  would  go  in  towards  the  knives. 
My  hand  on  the  wrench  to  turn  the  jam  nut 
would  be  approximately  8  or  10.  inches  from 
the  knives.  On  that  day  when  I  pushed  the 
wreni^  I  ms  pushing  my  hand  direeUy 
towards  the  knives." 

We  think  the  testimony  referred  to  sug- 
gests sufficient  reasons  why  the  Judgment 
should  not  be  disturbed. 

[1]  NegUgoice  on  the  part  of  ai^le^  of 
which  aWeUant  had  a  right  to  complain. 
coiUd  not  have  been  predicate  on  the  direct 
in  Uie  Jam  nut,  because,  as  he  testified,  he 
knew  it  was  defective,  and  because  as  he 
further  testified,  it  was  lUs  duty,  knowing 
It  was  defective,  to  replace  tiie  nut  with  a 
new  one.  Therefore  negligence,  If  there  was 
any  on  appellee's  part  niust  have  been  predi- 
cated on  the  defect  in  the  wrench. 

£2]  It  conclusively  appeared  that  appellee 
had  furnished  •  appelant  wrenches  free  of 
defects  and  reasonably  safe  for  use  in  d(dng 
the  work  he  was  en^iged  in  doing,  and  that 
appellant  Instead  of  using  one  of  them, 
chose  and  used  the  <me  In  question.  It  would 
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seem  that  appellee,  haTlnv  furnished  such 
wrench ea,  had  discharged  the  duty  It  owed  to 
appellant  to  use  reasonable  care  to  provide 
for  his  Qse  In  tnmlng  the  Jam  nut  a  wreudi 
reasonably  safe  for  the  purpose,  and  that,  If 
it  violated  a  duty  It  owed  to  him,  it  was  one 
be  did  not  rely  upon  as  a  ground  for  the 
recovery  sought — ^that  Is,  either  to  separate 
and  remove  the  defective  wrenches  from 
those  not  defective,  or  to  Instruct  him  how 
to  distinguish  between  them.  Had  negli- 
gence in  this  respect  been  allied,  a  suffi- 
cient answer  to  the  cba^e,  perhaps,  would 
have  appeared  In  testimony  showing  the 
wrenchea  to  have  been  simple  tools,  with  the 
use  of  which  api>ellant  was  entirely  familiar, 
and  defects  in  whl<di  he  should  have  discov- 
ered. 

[3]  There  Is  another  view  to  be  taken  of 
the  testimony,  which,  it  seems  to  us,  Justi- 
fled  the  course  pursued  by  the  conr^  and  that 
Is  tliat  It  conclusively  appeared  that  apj>el- 
lant  was  In  the  attitude  of  having  assumed 
the  risk  be  incurred  in  using  the  defective 
wrench.  He  knew  and  fully  appreciated  the 
danger  involved  In  the  use  of  a  wrench  so 
defective  as  to  slip  while  he  was.  endeavoring 
to  loosen  the  nut,  yet  he  chose  such  a  wrench 
when  he  might  have  chosen  one  without  de- 
fects which  would  not  have  so  slipped. 

We  think  the  court  did  not  err  as  dalmed. 
TbereCore  the  judgment  is  affirmed. 


GBISWOIJ>  et  aL  T.  COMER  et  aL 

(Omrt  cf  CSvft  Appeals  of  Texas.  Galveston. 
Oct  24,  1013.   On  MotioD  for  B*- 
hearing  Nov.  18,  1913.) 

1.  Adtkhk  PossBsaiOH  U  79*>— CoLC»  or  Tl- 
nx— StTTncnifCT  or  Deed. 

A  tax  deed  which  correctly  described  a 
tract  at  land  by  metei  and  bounds  and  which 
further  Identified  it  by  reference  to  the  correct 
abstract  number  was  not  insufficient  as  a  basis 
for  prescription  under  the  five-years  statute  be- 
cause it  referred  to  the  survey  thereof  as  in 
die  name  of  S.,  whereas  the  patent  was  Issaed 
tO'  the  heirs  ox  S.'s  assignee,  and  incorrectly 
referred  to  the  certificate  number;  especially 
where  it  did  not  appear  that  the  sarv»  was 
not  mariud  on  the  coimty  map  as  the  S.  sur- 

[Ed.  Notftr— For  otlier  eases,  see  Advene  Pos- 
session, Cent  Dig.  H  4^9-462;  Dec  Dig.  § 
79l*] 

2.  Advebsb  PossEsaioif  (|  d5*)~SnmciKNCT 
OF  Evidence— Patuent  or  Taxes. 

Where  In  trwpass  to  try  Utie  it  did  not 
appear  that  no  other  evidence  was  introduced 
to  show  the  payment  of  taxes,  the  evidence  was 
not  insufficient  to  show  such  payment  merely 
l>ecaase  the  tax  receipts,  which  otherwise  cor- 
rectly described  the  land,  gave  a  wron^  certifi- 
cate number,  as  the  payment  of  taxes  could 
have  been  shown  by  circumBtaoces. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  630-532;   Dec  Dig.  } 

3.  Adtkbsi  Possession  (t  79*>— Colob  or 
Tma— SumciEHCT  or  Deed. 

Where  the  heirs  of  the  holder  of  a  duly  re- 
corded tax  deed  by  partition  deed  partitioned 


his  land,  the  possesdon  (me  of  the  heirs 
thereafter  was  under  a  roistered  deed  within 
the  meaning  of  the  five-years  statute,  though 
she  did  not  record  her  own  deed,  since  she  cooid 
prescribe  under  her  ancestor's  deed  as  to  the 
whole  tract  and  not  merely  as  to  her  distribu- 
tive share  thereof. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  4S&-4e2;  Dec.  Dig.  i 
79.*J 

4.  ExECtrroBs  and  Adhnibxbatois  Q  1B2*) 

— ACCOTTNTINO  AND  8>mBIIBHT— BVIDEHOE 

or  Settlement. 

Where  in  1874  the  property  of  an  estate 
was  partitioned  by  the  probate  court  among  the 
heirs,  except  as  to  a  particular  tract,  as  to 
which  the  administration  was  kept  open,  and 
the  court  retained  jurlsdictioD,  which  tract  was 
sold  under  the  order  of  the  court  in  1876,  the 
administrator  In  1877  filed  his  application  for 
final  discharge,  and  the  recorda  of  the  court 
showing  what  other  prooeedlngs  were  taken 
were  destroyed  by  fire,  the  facts  sufficiently 
showed  tliat  the  administration  had  been  clos- 
ed before  1881,  when  the  administrator  bought 
land  awarded  to  one  of  the  heirs  in  the  parti- 
tion of  1874,  at  a  tax  sale,  and  that  no  fidu- 
ciary relation  then  existed  between  him  and 
such  heir. 

TEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  ^--628; 
Dec.  Dig,  I  152.*] 

5.  EXECUTOBS  AND  ADMINISTBATOBS  ({  152*) 

— PiTBOHAn  or  Peopebtt  bt  Aduinist&a- 

TOB. 

Where  certain  land  of  a  decedent  was  par- 
titioned among  his  heirs  by  the  prot>ate  courtt 
that  set  apart  to  one  of  the-  heirs  ceased  to  be 
the  property  of  the  estate,  the  administretor 
ceased  to  have  any  control  thereover,  and  was 
Dot  bound  to'  pay  the  taxes  thereon,  or  do  any- 
thing to  protect  the  rights  of  the  heir,  even 
tbouffa  tiie  administration  had  not  been  closed ; 
and  hence  he  oontd  purehast  the  proper^  at  a 
tax  sale  thereof. 

[Ed.  Note.- For  other  cases,  see  Bxecntors 

and  AdministntoTS,  Gent  Dig,  H  esa.-9S8; 
Dec  Dig.  1 152.*] 

6.  AnvEBBE  Possession  (|  31*)  —  Gonceal- 
HENT  or  Possession. 

Where  a  tax  sale  was  publicly  mads,  the 
tax  deed  premptiy  recorded,  and  tiw  heln  <tf 
the  bidder  of  the  deed  thereafter  partitioned 
Ills  land,  the  failure  of  one  of  the  h^s  to  re- 
cord the  partition  deed  or  to  put  leases  thereof 
by  her  under  which  her  lessees  took  actual  pos- 
session on  record,  did  not  show  fraud  or  a  con- 
cealment of  her  claim  of  ownership, 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent  Dig.  H  128-188;  Dec  Dig.  { 

7.  Advebsb  Possession  (|  79*)— Color  or  Ti- 
TLE— S  u  rriciENOT  OF  Deed. 

For  a  tax  deed  to  be  sufficient  as  a  basis 
for  prescription  under  the  five-years  statute,  all 
tiie  prereqnisltes  of  the  law  need  not  be  com- 
plied with  in  making  t^e  tax  sale 

[Ed.  Note^For  other  eases,  see  Adverse  Pos- 
session. Cent  Dig.  H  459^4^;  Dec  Dig.  f 
79.*] 

a  Advebsb  PossBsaion     22*)— SOTnoiBNcT 
or  Possession. 

A  person  who  fenced  land  and  used  it  con- 
tinuously, exdusivdy,  peaceably,  and  notorious- 
ly for  a  pasture  for  live  stock  had  suffident 
possession  thereof  wltliln  the  five-yean  stat- 
ute.. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session; Cent  Dig.  |  111;  Dec  Dig.  S  22.*] 


•For  other  esses  see  same  topM  sad  ssotlon  NmiBBB  in  Dso.  Dls.  A  Am.  Dts.  Key-No.  Sartes  A  ladeiss 
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On  Motion  for  Behearing. 

9.  Adverse  Possession  (8  SO*)— GolOb  ot  Ti- 
tle—Sufficienct  OF  Deed. 

Under  the  five-years  statute  of  limitations, 
which  requires-  the  adverse  poseeasion  relied  u^ 
on  to  give  title  to  be  ander  a  deed  duly  regis- 
tered, the  deed  must  describe  the  land  with  saf- 
ficient  certainty  to  identify  It 

[EA.  Note.^ror  other  casei,  see  Advers*  Pos- 
session, Cent  Dig.  IS  468-467;  Dec  Dig.  I 
80*] 

10.  Deeds  (J  111*)— DESOBiFiioir  of  Fbopeb- 

TY—RePUG  NANCY. 

Where  by  the  rejection  of  a  false  and  Im- 
possible part  of  a  description  which  is  repug- 
nant to  the  general  intention  of  a  deed  a  per- 
fect description  will  remain,  the  false  part 
should  be  rejected  and  effect  given  to  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  800-316,  334,  335.;  Dec.  Dig.  {  111.*] 

Appeal  from  District  Court,  Chambers 
County;  L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  D.  B.  Qrlawold  and 
otbeis  against  Mrs.  G.  C.  Comer  and  others. 
From  a  judgment  for  def aidants,  idalntlfCs 
appeal.  Affirmed. 

B.  J.  HcHnrrey,  of  Anahna^  and  Marshall 
A  Harrison,  of  Liberty,  fbr  appellai^  'W. 
B.  Anderson,  of  Carthage,  and  B.  B.  P16kett, 
Jr.,  and  Stevens  ft  Stevens,  all  of  Ubert7>  for 
WPelleea. 

BEESB,  J.  TbiB  la  an  action  of  trespass 
to  try  title,  Inatitated  bj  D.  B.  Orlswold 
and  others  against  Mrs.  OL  O.  Comer,  the 
Old  River  Rice  ft  Irrigation  Company,  J.  T, 
Bayllss,'  Joseph  Baper,  and  Oscar  J.  Petty, 
to  recover  a  certain  320  acres  of  land,  the 
east  half  of  a  section  patented  to  the  iuSn  ot 
saias  Orlswold.  The  platatUTB  also  claimed 
damages  by  way  of  venta  for  two  years  pre- 
ceding the  Institntion  of  the  salt 

Old  River  Bice  &  Irrigation  Company  an- 
swered by  general  denial,  and  alleged  that  it 
bad  cultivated  the  land,  for  the  term  during 
which  rents  were  claimed,  through  its  ten- 
ants. Other  defendants  adopted  this  as  their 
answer,  except  O.  0.  Comer,  who  pleaded  not 
guilty  and  the  statute  of  limitation  of  five 
and  ten  years.  Mrs.  Comer  claimed  the  ti- 
tle. The  other  defendants  were  her  tenants. 
The  case  was  tried  without  a  jury,  resulting 
in  a  Judgment  for  defendants  on  Mrs.  Com- 
er's limitation  plea  of  five  years.  Prom  the 
judgment,  plaintiffs  appeal.  The  court  pre* 
pared  and  filed  conclusions  of  fact  and  law. 
The  findings  of  fact  are  supported  by  the 
evidence  and  are  adopted  by  us.  They  are  as 
follows : 

"I  find  that  the  land  described  In  plaintiffs* 
petition  was  patented  to  the  heirs  of  Ellas 
Griswold  on  the  17th  day  of  January,  1862. 
I  further  find  that  S.  A.  Miller  was  adminis- 
trator of  the  estate  of  Ellas  Griswold,  and 
that  as  such  administrator,  on  the 


day  of  September,  1874,  in  the  district  court 
of  Houston  county,  Tex.,  where  said  admin- 
istration was  pending,  a  partition  was  "had 
of  all  the  property  and  lands  of  said  estate, 


save  and  except  a  claim  of  640  acres  of  land 
situated  in  Madison  county,  Tex.,  known  as 
the  A.  Boatwrlght  survey. 

"I  find  that  said  court,  at  the  time  of  said 
partition  in  September,  1874,  retained  Juris- 
diction of  said  estate  in  order  to  litigate  a 
claim  to  said  Boatwrlght  survey,  and  that 
the  remainder  of  the  estate,  including  the 
land  In  controversy,  was  partitioned  as  afore- 
said by  said  court  In  September,  1874,  and 
that  said  land  In  controversy  was  set  aside 
to  Ambrose  Griswold.  an  heir  and  son  of 
Ellas  Griswold,  deceased,  as  his  dlstributtva 
share  of  said  estate  thus  partitioned. 

"I  find  that  Ambrose  Griswold  died  aboi^t 
the  6th  day  of  December,  1906,  and  that  the 
plaintiffs  are  lawful  heirs.  I  further  find 
that  neither  Ambrose  Griswold  nor  his  said 
heirs  have  ever  resided  in  Texas,  but  have 
always  resided  In  the  states  of  Missouri  and 
Illinois.  I  further  find  that  during  the  year 
1877,  S.  A.  Miller,  administrator  of  said  e8< 
tate,  filed  his  application  for  final  discharge, 
and  that  In  1876,  acting  under  an  order  of 
the  court  having  Jurisdiction  of  said  estate, 
the  said  S.  A.  Miller,  as  adndnlstrator,  sold 
the  A.  Boatwrlght  survey  of  land  situated  in 
Madison  county,  Tex. 

"I  further  find  that  aU  of  the  probate  rec- 
ords and  court  record  of  Houston  county 
have  been  destroyed  by  flr^  save  and  except 
said  decree  of  partition  and  said  application 
by  said  administrator  for  final  discharge 

"From  the  forgoing  facts  the  presumption 
arises  that  the  administration  of  said  estate 
was  closed  and  the  administrator  dlwAa^ed 
prior  to  the  8d  day  <tf  May,  18SL  I  fnrUitt 
find,  that  S.  A.  Hlller,  on  the  8d  day  of  May, 
1881,  purchased  the  land  In  controversy  at 
tax  sale,  and  that  a  deed  properly  describing 
the  land  wa*  executed  to  him  by  the  tax 
collector  of  Chambers  county  on  the  8d  day 
of  May,  1881,  which  deed  was  duly  recorded 
upon  the  deed  records  of  Chambers  county, 
Tex.,  the  same  year.  I  further  find  that  none 
of  the  plaintiffs  had  any  actual  knowledge  of 
said  tax  sale  until  shortly  before  the  insti- 
tution of  this  suit 

"I  find  that  after  the  death  of  S.  A.  Mil- 
ler, about  the  17th  day  of  August,  1897,  the 
estate  of  S.  A.  SQller  was  partitioned  among 
his  several  h^rs  by  partition  deed,  and  the 
land  in  controversy  described  by  said  tax 
deed  was  conveyed  by  the  othOT  heirs  of  8. 
A.  Miller  to  one  of  his  h^rs.  to  vit  Amelia 
Miller,  who  is  now  the  defendant  Mrs.  O.  O. 
Comer,  and  that  said  deed  was-duly  register^ 
ed  In  Chambers  county,  Tex.,  on  the  4th  day 
of  September,  1811. 

"I  further  find  that  from  the  day  of 

October,  1904,  the  defendant  Mrs.  G.  C.  Ccnaoer 
has  had  enclosed,  used,  and  held  in  peace- 
able adverse  possession  the  land  in  contro- 
versy up  to  the  present  time,  and  that  said 
defendant,  Mrs.  C.  C.  Comer,  formerly  Amelia 
Miller,  has  paid  all  taxes  on  said  land  annu- 


•For  otbar  casM  im  wtaam  topio  and  section  NUHBBR  ia  Dsfr  Oig.  A  An.  Dig.  Kc^-No.  Swiss  *  Rsp'r  XbAuw 
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ally  as  the  same  accroed  daring  said  occu- 
pancy by  her." 

[1]  The  first  assignment  of  error  assails 
tbe  indgment  on  the  gronnd  that  the  tax  col- 
lector's deed  to  S.  A.  Miller  does  not  describe 
the  land  In  controversy  and  did  not  afford  a 
basis  for  prescription  under  the  five-years 
statute.  The  findings  of  fact  do  not  show  the 
facta  with  r^rd  to  this  deed  which  are 
urged  as  a  basis  for  this  assignment,  bnt 
simply  that  the  deed  properly  described  the 
land.  Tbe  record  shows  that  the  land  was 
patented  to  the  helra  of  Mlas  Qriswold,  as- 
■Ignee  of  Qeoise  U  Short,  patent  No.  87<K 
CtirUflcate  No.  436,  Issued  to  Oeoige  Ij.  Short 
The  tax  collector's  deed  to  S.  A.  Miller,  un- 
der whom  Mjs.  GL  O.  Comer  claims  title,  de> 
scribes  the  land  as  "820  acres,  the  east  half 
of  a  640-acre  Bnrrey  is  the  name  of  George 

Short,  abstract  No.  228,  certificate  No.  426," 
followed  by  a  toll  description  of  the  320 
acres  by  metes  and  bounds,  definitely  and 
accurately  describing  the  east  half  of  the 
640  acres  described  In  the  patent  Thla  par- 
ties lar  description.  If  taken  alone,  clearly  and 
unmistakably  idutifleB  Qie  land.  Appellants' 
contantlfHi,  as  presented  in  tbe  assignment 
is  based  upon  the  referoice  In  tbe  deed  to 
the  survey  as -in  the  name  of  George  Tj.  Short, 
when  the  patmt  was  issued  to  tbe  heirs  of 
Ellaa  Oriswold,  awrignee  of  Geo^  h.  Short, 
and  tbe  fnirtber  fact  tiiat  tbe  certlflcate  la 
Tee^red  to  as  No.  4Ui6,  while  tbe  correct  num- 
ber la  436,  u  ahown  by  the  patent  Ttuae 
mistakes  are  nnlmportant  in  view  of  the  un- 
mistakably OOTzect  deacrU>tlon  and  idmtlfl* 
cation  of  the  land  by  the  particular  descrip- 
tUm  contained  In  the  field  notes.  It  may  be 
that  the  survey  was  marked  on  the  county 
ioai»  as  tbe  George  h.  Short  Da  record 
-does  not  show.  All  of  0ie  witnesses  veter  to 
It  as  tbe  Geo^  L  Short  surrey.  The  tax 
collector  so  iiWaks  of  it,  Identi^big  furQier 
by  giving  the  correct  abstract  number  and 
the  particular  description  by  field  notes, 
showing  metes  and  bounds.  The  description 
ma  clearly  Buffldent  to  conv^  the  land  in 
controversy,  and  the  record  thereof  was  suf- 
ficient nottoe  to  tbe  true  owner,  under  the 
flve-yeara  statute  of  limitation.  Inoonstrolng 
tbe  deed  the  "falsa  dononatratio"  would  be 
discarded,  and  regard  only  had  to  the  correct 
description  afforded  by  the  Add  notes.  Ar- 
ambnla  r.  SuUlTan.  80  Tex.  619;  18  8.  W.  486. 
In  the  light  of  tbe  evidence,  the  reference 
to  tbe  Borvey  aa  In  tbe  name  of  George  L. 
Short  really  serves  more  clearly  to  identify 
tbe  land.  In.  all  tbe  eaaea  cited  by  appellants 
in  support  of  their  contention  there  was  no 
particular  description  by  which  the  land 
ooold  be  Idflptlfled.  They  have  no  application 
to  Uie  present  casb  Tbe  aastgnment  and  the 
several  propositions  thereunder  are  over- 
ruled. 

[2]  It  Is  OKitended  by  appellants  imdw 
tbelr  seooad  assignment  of  error  that  the 
evidence  was  Insufildent  to  support  appel- 
lee's detm  of  title  under  the  five-years  stat- 


ute, because  in  the  tax  recdpt  a  wrong  certui- 
cate  number  Is  given.  The  receipts  otherwise 
correctly  described  the  land,  and  the  evi- 
dence was  sufficient  to  show  payment  of 
taxes  under  the  statute.  The  court  finds 
that  the  taxes  were  paid.  This  could  have 
been  shown  by  drcumatances.  Watson  t. 
Hopkins.  27  Tex.  642;  Irvine  v.  Grady,  8S 
Tex.  120,  19  S.  W.  1028.  No  objecUon  was 
made  to  the  introduction  in  evidence  of  the 
tax  receipts,  so  far  as  is  shown  by  the  briefs, 
nor  does  it  appear  that  no  other  evidence 
was  introduced  to  show  such  payment  Tbe 
ass^nmoit  is  overmled. 

[3]  It  appears  from  tbe  court's  findings 
that  tbe  defendant  Mrs.  Comer  was  one  of 
the  children  of  S.  A.  Miller,  the  grantee  in 
the  tax  deed,  who  wap  dead,  and  one  of  the 
dlstributora  of  his  estate,  and  that  aftw 
Miller's  death,  <'and  about  August  17.  1897, 
his  estate  was  partitioned  among  his  several 
b^rs  by  partition  deed,  and  the  land  in 
controvert  described  by  said  tax  deed  was 
conveyed  by  tbe  otber  belxs  of  B.  A.  Miller 
to  one  of  his  heirs,  to  wit,  Amelia  Miller, 
who  is  now  Ibe  defendant  Mrs.  G.  C.  Comer, 
and  that  said  teed  was  duly  registered  in 
Cbambos  county  on  S^^tember  4,  1911." 
This  was  after  the  institution  of  this  suit 
The  actual  possession  of  tbe  land  upon 
which  the  limitation  claim  is  based  b^an  In 
October,  1904.  The  suit  was  iMgna  June  S, 
1911.  By  appnqnlato  assignments  of  error 
appellants  presoit  the  contention  that  tmder 
the  facts  stated,  except  as  to  bar  distributive 
Interest  as  one  of  the  belra  of  S.  A.  Miller 
(either  one-alxth  or  one^i^ttOi  Urs.  Gomor 
could  not  prescribe  under  the  deed  to  Miller, 
which  was  duly  registered  In  1881;  but 
that,  as  to  the  remainder  of  tbe  tract,  she 
held  title  under  the  deed  from  the  other 
heirs,  which  was  not  registered  until  after 
this  suit  was  filed,  from  which  the  legal 
conclusion  is  asserted  that,  wce^t  as  to  ber 
distributive  share,  her  possession  was  not 
under  a  registered  deed  as  reaulred  by  the 
five-years  statute 

We  think  this  case  falls  within  the  general 
prind^  which  was  relied  on  In  tbe  case  of 
UcSjOYy  T.  Jones,  SI  Tex.  Or.  App.  854,  72 
S.  W.  40T,  dedded  by  this  court,  the  opinion 
being  by  Chl^  Justice  Garrett  Writ  of  er- 
ror was  denied  by  tbe  Supreme  Court  Stat- 
ed generally,  the  facts  In  that  case  were  as 
follows:  The  land  in  controvwsy  was  part 
of  the  estate  of  Byrd  Eutbam,  who  died 
leaving  a  widow,  who  was  his  executrix  with- 
out bond  with  power  to  sdl  real  estate  etc., 
and  several  children,  among-  thou  Mrs.- 
Jones,  the  anwllee.  The  deed  of  the  land  In 
controversy  to  Byrd  Eastham  was  recorded 
In  187a  He  died  in  1883.  By  his  wiU  Bast- 
ham  devised  one  half  of  bis  estste  as  com- 
munis property  to  bis  widow,  and  the  other 
half,  share  and  share  allke^  to  bis  children. 
On  August  17,  1886,  the  probate  court  ap- 
proved a  report  ct  partition  filed  In  tbe  estate 
by  the  executrix^  setting  apart  to  Mrsi 
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Jones  ttie  land  In  controrersy,  and  ordered 
that  all  de  right,  title,  and  Interest  of  the 
other  h^rs  Id  and  to  said  land  be  divested 
ont  of  them  and  be  rested  In  her,  and  that 
the  executrix  delirer  the  some  to  her  as  her 
share  of  the  estate.  Abont  March  1,  1886, 
the  executrix  took  possession  of  this  tract 
by  tenant  This  tenant  so  heM  possession 
until  the  land  was  set  apart  to  Urs.  Jones, 
when  he  continued  to  hold  It  for  her  until 
1887.  Onie  taxes  were  paid  up  to  1886  by 
the  estate,  and  from  1886  to  1887  by  Mrs. 
Jonea  We  quote  from  the  o^nion:  '^e 
are  of  the  opinion  that  the  plea  of  the  stat- 
ute of  flTe-years  limitation  was  sustained  by 
the  evidence.  Byrd  Eastham  claimed  the 
land  under  a  deed  duly  acknowledged  and 
recorded.  The  deed  was  dated  February  14, 
1876k  uid  was  filed  for  reHNrd  May  29, 1876. 
Payment  of  taxes  by  blm  was  shown  to  have 
been  made  from  1880  to  his  death,  and  by 
his  executrix  to  1886,  when  the  land  was 
set  apart  to  Us  heir  and  devlaee,  the  defend- 
ant Helm  M.  Jones,  as  a  part  of  her  share 
at  the  estate.  The  taxes  were  shown  to  hare 
been  paid  by  the  defendants  from  1886  to 
1887,  IncluslTe.  Possession  under  the  deed 
to  Byrd  Eastham  was  commenced  by  his 
executrix  March  1,  1886,  and  on  August  17, 
1886»  the  date  of  the  order  of  the  probate 
court.  It  was  comm^ed  tqr  the  dtfendants, 
and  continued  for  more  than  ten  years,  ac- 
companied by  payment  of  taxes.  Helen  H. 
Jones,  as  the  heir  and  devisee  of  Byrd  East 
ham,  could  prescribe  under  the  deed  to  him 
without  r^ard  to  the  <nrder  tst  -the  probate 
court  Motley  Com  (Tex.  Sup.)  11  S. 
W.  8S0;  Oarotheis  v.  Oovington,  27  S.  W. 
1040;  Foster  t.  Johnson,  88  Tex.  640,  86  B. 
W.  fl7:  Fossett  T.  HcMahan,  74  Tex.  546,  12 
fi.  W.  824;  OUve  v.  Bevll,  B5  Tex.  423;  Coch- 
rane V.  Farria,  18  Tex.  850;  The  purpose  of 
the  statute  requiring  possesdcm  under  a  re- 
corded deed  is  to  give  notice  of  the  character 
of  the  adverse  posseaaion,  and  it  must  be 
audi  aa  is  required  in  the  re^atration  of 
deeds,  and  the  rl^t  of  the  party  In  posses- 
sion to  prescribe  may  be  derived  from  a  deed 
to  a  predecessor  In  title  In  privity  with 
whom  he  holds." 

The  court  In  the  opinion  recognises  fully 
the  doctrine  of  the  cases  dted  by  ai^»ellant 
(Sorley  r.  Mattock,  79  Tex.  306,'  16  S.  W.  261 ; 
Porter  v.  Cbronister,  58  Tex.  56,  and  others) 
but  in  distinguishing  the  case  under  con- 
sideration proceeds:  "Helen  M.  Jones  vas 
the  heir  and  devisee  of  Byrd  Eastham.  As 
miA  she  took  the  legal  Utle  by  det^se  and  In- 
heritanca  The  will  disposed  of  the  proper^ 
ty  in  accordance  with  the  statute  of  de- 
scent and  distribution,  but  this  fact  does  not 
affect  the  principle  involved,  aa  the  wiU  is 
not  such  a  munlmuit  of  title  as  la  required 
by  the  law  of  reglattatlon  to  be  recorded  in 
the  record  of  deeds." 

There  are  only  two  grounds  upon  which 
this  case  can  be  distinguished  from  the 
present  case.  And  those  are  the  possessiou 


of  Qie  vecutilx  piitor  to  the  iMurtltion,  axkd 
the  fact  that  the  partition  in  that  case  wan 
made  In  probate  proceedings,  while  in  tbe 
presoit  case  it  was  d<Hie  by  a  deed  of  the 
other  heirs  to  Mrs.  Comer.  So  far  as  this 
prior  possession  is  concerned  the  court  seems 
to  lay  no  stress  upon  it  The  law  has  no  re- 
gard to  any  possession  exc^t  that  whidi  la 
held  during  the  five  years  necessary  to  create 
the  bar.  Ha  possesion  prior  or  snbsequ^ 
to  that  Is  of  no  In^rtanoe.  We  think  it 
clear  from  the  reasons  glvm  In  the  <qitnion 
that  It  would  have  made  no  difference  if  the 
first  possession  had  been  by  Mrs.  Jones  after 
the  property  was  set  apart  to  her  in  the  por^ 
titlon.  As  to  the  other  point  of  difference, 
we  do  not  think  the  case  can  be  distinguished 
on  that  gronnd.  Equally  In  that  case  aa  fiat 
this  it  ml^t  be  said  that  Mrs.  Joies  only 
held  her  distributive  Interest  aa  one  of  the 
heirs  and  devisees  under  the  will,  under  the 
recorded  deed  to  Byrd  Eastham,  and  that  aa 
to  the  dlstrUmtlTe  Interest  of  the  oOier 
hdrs,  after  the  partition  and  when  she  took 
possesion,  she  held  under  the  partition  de- 
cree. The  law  makes  no  concession  in  the 
matter  of  a  claim  of  title  under  the  flve-years 
statute  to  one  viho  dalma  under  sooie  title 
which  la  not  capable  of  registration,  if  the 
partltton  decree  comes  within  that  dam.  He 
must  hold  under  a  reglatered  deed.  An  equi- 
table title,  good  against  the  world  but  not 
capable  of  registration,  cannot  be  made  Ute 
bads  of  preecriptlon.  The  court  bdd  that  In 
tluit  case  the  reglstend  deed  to  Byrd  Eaab- 
ham  was  sofllclent  baada  for  Mis.  Jones' 
dalm  under  tlie  five-years  statute  to  the  oi- 
tire  tract  By  the  same  reasoning,  we  are 
unable  to  see  why  the  zegiatned  deed  to  8. 
A.  Miller.  Mrs.  Oomw^  father.  In  privity 
with  whom  she  dalms  to  exactly  the  same 
extent  that  Mis.  J<»ieB  claimed  In  prltlty 
with  Byrd  Eastham,  her  father,  would  not 
afford  lawful  bads  for  prescription  under 
the  statute.  So  far  as  the  notice  to  appel- 
lants la  concerned,  and  that  Is  the  purpose  of 
this  requirement,  we  think  Mrs.  Oomer's  pos- 
session, the  fact  that  die  was  one  of  the 
h^  of  S.  A.  Wller,  together  with  the  record 
of  the  deed  to  ABIler  and  payment  of  taxes, 
afforded  appellantB  all  the  notice  required 
by  the  stetate.  We  are  of  the  opinion  that 
the  court  did  not  err  in  the  matter  complaiii- 
ed  of  in  the  assignment  referred  to. 

[4,1]  B.  A.  Miller  was  administrator  of 
the  estate  of  Ellas  Giiswold.  In  1874  aQ  of 
the  property  of  the  estate  was  partitioned  by 
the  probate  court  among  his  heirs,  exc^  a 
claim  to  640  acres  of  land  in  Madison  conn- 
ty,  and  the  administration  was  kept  open, 
and  the  court  retained  jurisdiction  of  the 
estate  In  order  to  litigate  such  claim.  There- 
after in  1876,  acting  under  the  order  of  the 
court,  the  administrator  sold  Uils  Madison 
.county  land.  In  1877  the  administrator  filed 
in  said  court  his  application  for  final  dis- 
charge. All  of  the  records  of  said  court  were 
destroyed  by  fire  in  1880.  In  the  partition  of 
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aU  the  property  ot  tbe  estate  in  1874,  the 
tract  of  land  In  qnestlon  was  set  apart  to 
Ambrose  Oilswold.  The  idalntlflb  are  his 
Iwlia.  The  conrt  did  not  err  in  finding  from 
the  above  facts  that  the  administration  had 
been  dosed  before  1881,  when  Miller  boui^t 
the  land  in  oontrorersy,  and  that  no  fldn- 
dary  relation  existed  between  Miller  and 
tbe  heirs  that  woold  prevent  his  buying  this 
property  at  tax  aal&  The  fiicts  present  a 
■diff erwt  and  a  mndi  stronger  case  tban  a 
mere  absence  <tf  any  acticm  taken  In  the 
•administration,  ^e  affirmative  £acts  that 
all  of  the  property  was  partitioned  in  1874, 
■ezce^  tbe  dalm  to  the  Madison  coonty  land, 
which  was  sold  in  1876,  leaving  nothing 
farther  to  be  done  In  the  admlnlatnitlon,  fol- 
lowed by  the  flUng  at  the  amdlca^ion  to  be 
■dlsdia^ed  by  tbe  administrator  In  1877,  In 
view  of  tbe  farther  fiiet  that  the  deetmctlon 
of  the  reooiQs  in  1885,  rendering  It  Impossi- 
ble to  fnmish  by  the  rectwds  proof  of  that 
fhct,  afforded  snffldoit  grounds  for  the  find- 
ing that  sndL  application  was  acted  upon  and 
Ihe  admlnistratl<m  dosed.  Obvlonsly  this 
was  the  proper,  and  the  only  proper,  thing 
to  do.  But  the  right  of  Miller  to  boy  does 
not  depend  upon  this.  Whether  the  admin- 
Istration  was  closed  and  the  administrator 
disdiarged,  u  fbund,  or  not;  all  the  property 
of  the  estate  was  partitioned  among  the 
tuSxB  In  1874,  and  the  land  in  controversy 
was  then  set  apart  to  Ambrose  Grlswold. 
By  this  act  fide  property  ceased  to  be  the 
property  of  the  estate.  The  administrator 
«eased  to  have  any  control  over  It,  or  the  pro- 
bate court  to  have  any  farther  Jurisdiction 
of  St.  Henderson  v.  Lindley,  75  Tex.  186  [12 
8.  W.  879].  Having  no  control  over  the 
property,  it  was  not  the  duty  of  tlie  admlnis* 
trator  to  pay  the  taxes,  or  to  do  anything  to 
protect  the  rights  of  the  owner,  whose  abso- 
lute jjsapeTty  it  had  become.  So  flir  as  Mil- 
ter was  concerned,  even  if  the  administtatton 
had  not  been  dosed,  he  stood  In  no  other 
rdatton  to  this  property  than  he  did  to  any 
other  property  belonging  to  Ambrose  Orls- 
wold.  Owing  the  owner  no  duty  which  the 
law  could  recognise  In  the  matter,  be  had 
the  same  right  to  buy  this  property  as  any 
one  else.  Then  was  no  fraud,  no  conceal- 
m^t  of  any  foct  on  his  part  Miller  had 
nothing  to  do  with  its  being  offered  for  sal^ 
whidi  was  done  1^  a  public  officer  in  the  dls- 
diaiSB  of  his  lawful  duty.  "Then  is  an  ex- 
eeptSoa  to  the  grawral  rule  that  one  who 
occupies  a  fldndary  relation  may  not  law- 
fully  pordiase  the  property  of  his  correlate 
for  bis  own  benefit,  as  well  established  as  the 
rule  itself.  It  is  that  an  agent  or  tnutee 
may  lawfully  buy  t3w  pn^rty  of  his  piind- 
pal  or  cestui  que  trust  at  a  Judldal  sale 
caused  by  a  third  party  whldi  he  lias  no 
part  in  manuring  and  over  which  he  can 
eierdse  no  controL"  89  Cyc  186w  But  It 
Is  not  necessary  to  Invoke  this  prlndple  in 
the  present  case.  Under  no  view  of  the  facts 
did  Miller  occupy  towards  tbe  owner  of  this 


property,  at  the  time  of  the  tax  sale  or  with 
regard  to  the  tax  sale,  any  fiduciary  or  trust 
rdatlon  whatever.  What  we  have  said  dis- 
poses of  the  qnestlons  presented  by  the 
fourth,  fifth,  sixth,  and  seventh  assignments 
of  error,  and  the  several  propositions  ther^ 
imder,  which  are  overruled. 

[<]  The  eighth  assignment  of  error  is  with- 
out merit  There  was  no  concealment  by  aiH 
pellees  of  any  fact  with  regard  to  thdr 
claim  of  title.  The  tax  sale  was  publicly 
made,  and  the  tax  deed  promptly  recorded. 
Certainly  there  is  not  a  hint  of  fraud.  No 
purpose  to  conceal  her  dalm  of  ownership  by 
Mrs.  Comer  can  be  inferred  from  the  fact 
that  she  did  not  put  her  leases  on  record, 
under  which  the  lessees  Indosed  the  land  and 
took  actual  possession.  Nor  from  the  fact 
that  she  did  not  put  on  record  the  partition 
deed.  Certainly  the  facts  show  that  the 
alls^test  diligence  on  the  part  of  appellants 
would  have  enabled  them  to  learn  of  this 
advene  claim,  and  of  its  active  assertion. 

[7]  It  is  not  necessary,  to  enable  appellee 
to  prescribe  under  the  tax  deed,  that  she 
should  show  that  all  of  the  prerequlsitQS  oC 
the  law  had  been  complied  with  in  making 
the  sala  In  such  case  she  would  not  need 
to  have  resorted  to  the  statute  of  limitation. 
Th6  deed  was  suffident  to  afford  a  bads  for 
the  dalm  under  the  statute  as  a  registered 
deed.  Sdilddier  v.  Gatlan,  86  Tei;  273,  20 
&  W.  120. 

[t]  The  evidence  was  amply  sufficient  to 
show  such  adverse  possesden,  use,  and  en- 
joyment In  appellee  through  her  tenant,  from 
October,  1904,  up  to  tiie  filing  of  the  salt  in 
April,  1911,  as  to  folfiU  the  requiremoitB  of 
the  statute.  Snch  possesdon  and  use  con- 
sisted In  fencing  the  land  uid  using  it  for  a 
pasture  for  live  stod^,  such  use  being  contin- 
uous and  ezdudre  and,  irtthont  dispute,  visi- 
ble and  notorious.  There  Is  no  merit  in  the 
tenth  assignment  of  error,  complaining  of 
the  Ihsuffidency  of  the  evidence  to  suxqjtort 
the  dalm  under  the  statute. 

We  have  carefully  examined  flw  several 
assignments  of  error,  together  with  the  prop- 
odtionn  thereunder,  and  condude  that  none 
of  them  presents  any  grounds  fOr  roveraal. 
The  judgment  is  thereforo  affirmed. 

Affirmed. 

On  Motion  for  Behearing, 

In  our  original  opinion  it  is  stated  that 
none  of  tlie  cases  dted  in  the  brief  of  ap* 
pellants,  to  support  their  contention  that 
the  deed  from  the  tax  collector  to  8.  A. 
Miller  was  Insnffldent  as  a  basis  for  prescr^ 
tion  under  the  five-years  statote  of  liniitatl<m, 
are  based  upon  a  deed  In  which  there  Is  a 
full  description  of  the  land  metes  and 
bounds,  as  In  the  Miller  deed,  and  this  Lb  true. 
However,  in  thdr  motion  for  rdiearlng  th^ 
dte  the  case  of  McDonald  v.  Hamblen,  78 
Tex.  628,  14  8.  W.  1042,  in  which  the  land 
sued  for  was  described  as  a  part  of  the 
George  A.  Campbell  survey.  It  wa^  in  fact 
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part  of  a  tract  patented  to  De  Cordova,  as- 
slgnee  of  Campbell.  The  tax  deed  described 
tbe  land  as  a  part  of  tbe  R.  A.  Campbell  sor- 
Tey,  giving  also  metes  and  bounds.  No  objec- 
tion was  made  to  .the  description  of  the  sar- 
vey  by  giving  the  name  of  the  original  gran- 
tee of  the  certificate,  but  tbe  objection  was 
that  the  name  of  the  sorvey  was  given  as  the 
R.  A.  Campbell  instead  of  tbe  G^rge  A. 
Campbell  survey.  In  the  opinion  the  survey 
is  spoken  of  as  the  George  A.  Campbell 
survey.  This  appears  to  sustain  our  opinion 
on  tbe  point  that  the  description  of  ttie 
land  in  tbe  tax  deed  in  the  present  case  as 
the  east  half  of  a  eurvey  in  the  name  of 
George  L.  Short,  the  original  grantee  in  the 
certificate,  was  sufilciait,  as  far  as  that  part 
of  the  description  la  concerned.  The  tax 
deed  iB  the  present  caae  farther  ^ves  the 
correct  abstract  number,  omita  t&e  number  of 
the  patent  (which  it  was  unnecessary  to  give) 
and  gives  a  wrong  certificate  number.  We 
quote  so  much  of  the  opinion  in  tbe  case 
dted  B8  bean  upon  the  question  here  pre- 
Boited:  "In  support  of  the  plea  of  flve^ears 
limitation  tbe  defendants  offered  In  evidence 
a  tax  deed  by  John  F.  Cox,  tax  collector  of 
HiU  county,  to  W.  H.  McDonald  to  084  acres 
of  land  of  the  B.  A,  Campbell  sorv^,  and 
describing  the  land  by  metes  and  bounds.  In 
connection  with  this  deed  it  appears  that  tbe 
county  map  of  HUl  county  was  offered  to 
'show  the  locaUt7  of  the  Oeorge  A.  Campbell 
survey  and  aurronndlng  mrv^.'  The  deed 
was  dated  June  4,  1878,  and  duly  registered 
on  the  2d  day  of  April,  1879.  The  petition 
was  filed  Bfay  8, 1886.  The  idaintiff  objected 
to  itfl  Introdu^on,  'first,  because  It  was 
void  on  its  &c^  no  antiiority  appearing  for 
the  execnttcm  of  the  deed;  second,  because 
it  does  not  support  the  plea  of  limitation, 
as  tbe  description  fiails  to  identify  the  land 
and  la  not  suffldoit  to  apprise  tiie  owner 
of  the  land  of  an  invasion  thereof  by  the 
grantee  in  the  tax  deed.'  The  court  sus- 
tained tbe  second  objection  and  excluded  the 
deed  and  the  map.  This  is  assigned  as  er- 
ror. IJie  asalgnmoit  is  not  w^  made.  The 
deed  shows  on  its  &ce  that  the  tract  of 
land  against  which  tbe  aasesament  was  made, 
and  which  was  sold  to  pay  said  assessment, 
was  a  different  tract  of  land  from  that  sued 
for.  The  deed  recites  that  the  land  assessed 
was  984  acres  of  the  B.  A.  Campbell  survey, 
and  the  land  whldi  the  field  notes  described 
as  conveyed  is  a  part  of  the  said  Campbell 
survey.  Tbe  land  sued  for  is  a  part  of  the 
George  A.  Campbell  one-third  league." 

[I]  It  is  not  contended  that  the  fact  that 
it  was  not  shown  that  the  prerequiidtes  of 
the  statute  were  not  complied  with  by  the 
tax  collector  would  be  a  valid  objection  to 
the  deed  as  a  basis  of  prescription  under  the 
flve<years  statute.  Schleldier  v.  Gatlln.  8S 
Tex.  270, 20  8.  W.  Ifia  One  of  tlie  conditions 
for  tbe  acqntoitlon  of  title  under  tbe  statute 
is  that  the  par^  setting  up  such  title  most 
have  been  In  adverse  possession  for  that 


length  of  tim^  "claiming  under  a  deed  or 
deeds  duly  registered."  It  is  not  necessary 
that  the  deed  convey  good  title  (Honton  v. 
Nichols,  66  Tex.  217),  but  the  deed  must  de- 
scribe the  land  with  sufficient  certainty  to 
identify  it  Murphy  v.  Welder,  58  Tex.  235. 
A  description  of  land  in  a  deed  otherwise 
identifying  it  is  not  vitiated  by  a  mistake  in 
giving  the  number  of  the  certificate.  Stout 
V.  Tanl,  71  Tex.  438,  9  S.  W.  829. 

[II]  Appellant  insists  that  the  case  of 
Arambula  v.  Sullivan,  80  Tex.  619,  16  S.  W. 
43,  cited  by  us,  has  no  analogy  to  the  present 
case.  It  was  dted  merely  In  support  of  the 
general  and  well-settled  rule  in  the  construc- 
tion of  deeds  that  "where  by  rejection  of  a 
false  and  impossible  part  of  a  description 
which  is  repugnant  to  the  general  intention 
of  the  instrument  a  perfect  description  will 
temaln,  the  false  part  should  be  rejected 
and  effect  gtv«t  to  tbe  deed."  13  Cyc.  630. 
The  general  principle  is  thus  stated  in  Smith 
V.  Chatham,  14  Tex.  328:  "Counsel  do  not 
differ  as  to  the  law  an^lcaUe  to  this  ques- 
tion; but  only  as  to  Its  application.  It  is 
ingeniously;  and  very  Justly,  admitted 
counsel  for  tbe  appellee^  tbat  *ttaere  are  na< 
merons  cases  .in  which  it  has  been  decided, 
that;  wbeve  the  body  of  tbe  land  is  snffldent- 
ly  described  to  Idraitify  it  beycmd  doabt,  and 
control,  with  sufficient  cwtalnty,  erroneous 
particular  descriptions,  tbe  latter  may  be  re- 
jected, to  give  ^ect  to  the  former  and  up- 
hold the  deed.'  Sjaeti  unquestionably  Is  tbe 
well-settled  law;  and  such,  we  think,  is 
this  case.  The  descr^itlon  Idoatifled,  b^nd 
doubt,  tbe  land  actoaUjr  conveyed  to  the 
plainClff  by  the  sheriff's  deed;  and  the  court 
therefore  erred  In  exduding  the  evidence" 

The  deed  referred  to  was  a  sherifTB  deed. 
See,  also,'  West  v.  Houston  OU  Co.,  48  Tex. 
Civ.  App.  102,  102  8.  W.  927i  Pinckn^  v. 
Young,  107  S.  W.  622. 

Under  these  w^'Settled  prlndideB  we 
think  it  requires  no  farther  dtattcm  of  au- 
thority to  show  tbat  flie  tax  deed  was,  on  its 
ftice,  a  aoflldttit  conve^uce  of  the  land 
claimed  by  appeUants  to  constitute  it,  when 
duly  recorded,  a  **reKistered  deed"  to  this 
land. 

Appdlants'  main  contentl<m  is  that  the  reg- 
istration of  Uie  deed  was  insoffidmt  to  give 
appellants  notice  that  thebr  possession  was 
Invaded  under  this  deed.  We  do  not  ondei^ 
stand  by  what  course  of  legal  reasoning  it 
can  be  successfully  contended  tbat  tbe  r^is- 
tration  of  a  deed,  which  on  Its  f&ce  conv^ed 
by  definite  and  accurate  description  the  land 
of  appellants,  when  accompanied  with  actual 
possession  and  payment  of  taxes,  was  not 
sudk  notice  to  them  as  tta^  were  entitled  to 
unAet  tbe  statute,  whether  it  be  a  tax  deed 
or  one  voluntarily  made  by  the  grantor.  If 
this  deed,  describing  tbe  land  exactly  as  It 
is  described,  had  been  by  a  stranger  to  the 
title,  who  had  not  title,  to  ai^kdlee^  and  had 
been  duly  registered,  we  tUnk  it  would  hard> 
ly  be  contended  that  It  would  not  have  af- 
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forded  a  basis  for  prescription  under  the 
statute  of  limitation  of  five  years,  on  tlie 
ground  that  the  registration  did  not  afford 
notice  to  the  owner.  The  tax  deed  in  this 
case,  by  field  notes  giving  the  metee  and 
bounds,  definitely  and  accurately  described  a 
tract  of  land  which  la.  In  fact,  the  east  half 
•ot  the  640  acres  patented  to  Ellas  Griswold, 
assignee  of  George  L.  Short,  and,  under  well- 
settled  rules  of  construction  of  deeds,  was,  on 
its  face,  and  not  by  reference  to  anything  ex- 
trinsic of  the  contents  of  the  deed,  as  stated 
In  Brokd  T.  HcKechnle,  60  Tex.  ^  6  S.  W. 
■023,  a  deed  to  the  land  claimed  by  a^l- 
lants.  It  was  duly  roistered  and  we  think 
satisfied  this  condition  of  the  statute.  Ap- 
pellants have  urged  their  contention  of  this 
point  with  BO  much  earnestness  that  we  have 
thoni^t  proper  to  state  our  views  more  folly. 


HATS  «t  aL  V.  TAIXET. 

(Court  of  Civil  Appeals  of  Tftzaa.  Tezarkana. 
Nov.  H,  l»iS,    Rehuring  De- 
nied Nov.  27,  1913.) 

1.  EdKITATXOir  OF  AonoNS  U  47*)— Bbkaoh 
or  COVEHAHTS— WaEBAMTT  OF  TrTLE. 

LimitatlonB  against  an  action  for  breach 
of  a  covenant  of  warranty  of  realty  do  not  com- 
mence to  ran  nntU  actual  or  oonstmctlve  evic- 
tfim  onder  a  suptfrior  outstanding  titl& 

[Ed.  Note^For  other  eases,  see  limitation 
•of  Actions,  Cent  Dig.  H  2B4r-2B6\  Dec.  Dig.  ! 
47.*] 

2.  LnoTATioir  or  AonowB  d  47*)— LnnXA- 
noNB— Bbkach. 

Where  there  was  a  conflict  In  the  title  or 
location  of  the  land  conveyed  by  defendant  to 
plaintiff  and  county  school  land,  which  required 
a  dedsion  of  the  coarts  to  determine  the  rights 
of  the  parties,  limitations  against  an  action  by 
plaintiff  against  defendant  for  breach  of  war- 
ranty of  title  only  began  to  run  from  the  final 
judgment  of  the  Sopreme  Court,  adjud^n^  that 
the  county  had  title  as  against  plaintiff  in  an 
action  between  them,  and  not  from  the  date  of 
plaintifPi  deed  or  of  the  filing  of  such  action. 

lEd.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  il  264-^;  Dec.  Dig.  | 
4T.*] 

Appeaa  firom  District  Court,  Delta  County; 
Wm.  PUraon,  Judga 

Action  by  J.  T.  Talley  against  J.  BL  Hays 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeaL  Affirmed. 

Appellee  brought  the  suit  on  June  26, 1812, 
against  the  amtellants  upon  a  covenant  of 
general  warranty  contained  In  the  deed  of 
Hay  22,  18S9,  by  which  appellants  liad  con- 
▼^ed  80  acres  of  land  In  Delta  county  in 
the  beadrigbt  of  J.  X  Nidever  to  Martha 
Neathery,  by  whom,  jcdned  by  her  husband, 
R.  m  Neathery,  It  had  been  conveyed  by 
deed,  with  covenants  of  gen^l  warranty,  on 
Octob»  22,  1900,  to  appellee.  The  covenant 
of  warranty,  as  alleged,  Is  "to  forever  war- 
rant and.  defend  tbo  title  to  said  Iflnd  unto 
the  said  Martha  Neathery  and  her  heirs  and 
assigns  against  the  claims  of  all  others."  Ap- 
pellants answered  by  demurrer  and  by  gener- 


al denial,  and  specially  pleading  the  statute 
of  limitation  of  four  years  in  bar  of  the  ac- 
tion. Appellee,  In  a  trial  to  the  court,  re- 
covered a  Judgment  against  appellants  on 
their  warrant  of  title  for  $S00,  with  6  per 
cent  Interest  from  August  1,  1911. 

The  court  overruled  the  following  special 
demurrer:  "(3)  The  defendants  ^>eclally  de- 
mur to  said  petition,  and  say  the  same  shows 
on  its  face  that  If  plaintiff  ever  had  a  cause 
of  action  against  defendants,  that  the  same 
Is  barred  by  the  statute  of  limitation  of  four 
years,  and  that  defendants  .are  not  required 
to  further  answer  thereto."  The  particular 
allegations  of  the  petition  to  which  the  de- 
murrer was  directed  reads:  "Plaintiff  avers 
that  since  the  conveyance  from  the  defend- 
ants to  Martha  H.  Neathery,  and  since  the 
conveyance  from  Martha  H.  Neathery  and 
B.  E.  Neathery  to  the  plaintiff  as  set  forth 
above,  the  tltie  as  attempted  to  be  conveyed 
from  the  defendants  to  Martha  Neathery 
and  from  her  to  the  plaintiff  herein  has  fail- 
ed In  whole.  Plaintiff  avers  the  facts  to  be: 
That  at  the  time  of  each  of  the  two  convey- 
ances above  mentioned  the'  superior  and  out- 
standing Utie  to  the  said  80  acres  of  land 
was  vested  in  Lamar  county,  Tex.,  and  ti- 
tle to  the  same  was  not  In  the  defendants  or 
Martha  Neathery  at  the  time  of  each  or  ^- 
ther  of  the  conveyances  mentioned  above. 
That  Lamar  county  was  the  owner  of  said 
tract  of  land  as  and  the  same  constituted  a 
portion  of  the  school  land  owned  by  Lamar 
county,  which  fact  was  unknown  to  the  plain- 
tiff herein  at  the  time  of  his  purchase  from 
the  Neatherys.  That  Lamar  county,  In  the 
assertion  of  its  claim  of  titie  to  said  land. 
Instituted  its  suit  in  the  district  court  of 

Delta  county,  Tex.,  on  the    day  of 

May,  1905,  for  the  recovery  against  the  plain- 
tiff herein  of  the  title  and  possession  of  said 
tract  of  land.  Said  suit  was  styled  'Lamar 
County  V.  J.  T.  Talley  et  aL,'  and  numbered 
upon  the  docket  of  said  court  1309;  said 
suit  was  against  other  persons  than  this 
plaintiff  and  for  the  recovery  ot  other  lands 
not  necessary  here  to  mention.  That  upon 
a  trial  of  said  cause  In  the  district  court  of 
Delta  county  on  the  22d  day  of  January,  1009, 
Judgment  was  rendered  In  favor  of  this  plain- 
tiff and  the  other  defendants  In  said  cause 
and  against  Lamar  county  appealed  to  the 
Court  of  Civil  Appeals  of  the  Fifth  Supreme 
Judicial  District  of  Texas,  which  last-named 
court  heard  said  cause  on  the  26th  day  of 
February,  1910  (127  S.  W.  272),  and  rendered 
its  Judgment  reversing  the  Judgment  of  the 
district  court  of  Delta  county  rendered  there- 
in, and  entered  Judgment  In  Cavor  of  Lamar 
county  and  against  this  plaintiff  for  the  title 
and  possession  of  said  tract  of  land.  That 
this  plaintiff  and  the  other  defendants  in 
said  cause  appealed  from  the  Judgment  ren- 
dered by  the  Court  of  Civil  Appeals  to  the 
Supreme  Court  of  the  state  of  Texas,  which 
last-named  court  heard  said  cause  on  the 
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24th  day  of  May,  1911  (Talley  t.  Lamar  Conn- 
ty,  IM  Tex.  295. 137  S.  W.  1126).  and  rendered 
Its  Judgment  affirming  in  all  tilings  the  Judg- 
ment as  rendered  by  the  Court  of  ClVil  Ap- 
peals in  said  cause,  which  last-mentioned 
Judgment  was  final  and  from  which  there 
was  no  further  appeaL  On  August  1,  1911, 
Immediately  after  the  final  Judgment  of  the 
Supreme  Court,  Lamar  county  took  posses- 
sion of  the  said  tract  of  land  and  posted  the 
plaintiff  herein  from  iwBsesslon  of  the  same. 
That  plaintiff  in  good  faith  defended  his  ti- 
tle to  said  tract  of  land,  expending  In  the 
defense  of  said  suit  the  sum  of  $600.  That 
defendants  have  failed  to  defend  the  title  to 
said  property.  That  by  reason  of  the  cove- 
nant of  warranty  contained  in  the  said  con- 
veyance from  the  defendants  to  Martha  H. 
Neathery  and  the  conveyance  from  Martha 
H.  Neathery  to  the  plaintiff  as  set  out  above, 
and  by  reason  of  the  failure  of  the  title  to 
said  land  as  set  out  above,  the  defendants  are 
liable  to  the  plaintiff  upon  their  covenant  of 
warranty  as  made  to  Martha  H.  Neathery 
and  her  assigns  for  the  said  sum  of  $560, 
paid  to  Martha  and  R.  E.  Neathery  by  the 
plaintiff  as  purchase  money  for  the  said  land, 
together  with  interest  on  said  amonnt  at  6 
per  cent  from  August  1, 1911,"  etc. 

Patteson  &  Patteson,  of  Cooper,  for  appel- 
lants. Newman  PhllUps,  of  Cooper,  for  ap- 
pellea 

LETT,  J.  (after  stating  the  focts  as  above). 
The  first  assignment  predicates  error  on  the 
part  of  the  court  In  overruling  the  special  de- 
murrer of  limitation  to  the  petition.  Accord- 
ing to  the  allegations  In  the  petition,  Lamar 
county  ousted  appellee  from  the  actual  pos- 
session of  the  land  on  August  1,  1911,  after 
the  decision  and  Judgment  of  the  Supreme 
Court  on  May  24,  1911,  in  the  appeal  of  the 
cause  of  Lamar  county  against  appellee, 
which  finally  decreed  title  to  the  land  to  be 
residing  in  Lamar  county,  and  made  evident 
the  want  of  any  title  in  appellee.  The  effect 
of  the  allegations  is  to  show  an  actual  evic- 
tion of  appellee  from  the  land  on  August  1, 
1911,  and  a  complete  legal  failure  of  title  in 
appellee,  claiming  under  deed  from  appel- 
lants relating  to  the  time  of  such  conveyance, 
as  finally  determined  by  a  contest  In  the 
courts  under  judgment  of  the  Supreme  Court 
on  May  24.  1911. 

[1]  It  Is  laid  down  as  a  rule  that  the  stat- 
ute of  limitations  against  an  action  on  the 
breach  of  a  covenant  of  warranty  of  realty 
does  not  commence  to  mn  until  an  eviction, 
actual  or  constructive,  under  a  superior  ont- 
standlng  title.  Jones  v.  Paul,  69  Tex.  41; 
Westrope  v.  Chambers,  61  Tex.  178;  Clark 
V.  Mumford,  62  Tex.  531 ;  Alvord  v.  Waggon- 
er, 29  S.  W.  797;  Wood  on  Limitations,  f 
173. 

[2]  And  whatever  may  be  said  concerning 
the  ultimate  tRct  that  Lamar  county  was  the 
superior  owner  of  the  land  as  a  part  of  her 


public  school  lands,  and  about  limitation  not 
operating  as  In  similar  suits  against  private 
individuals,  we  think  that  In  the  instant  suit 
limitation  should  not  be  held  to  have  run- 
against  the  suit  on  warranty  of  tiUe  against 
appellants  until  after  the  alleged  eviction  antt 
failure  of  titie.  For  the  facts  pleaded  show, 
wfa^  properly  construed,  that  the  parties 
were  dealing  with  each  other  about  the  land 
as  being  "In  the  headlight  of  J.  J.  Nidever," 
and  were  not  undertaking  to  contract  about 
school  lands  belonging  to  Lamar  county ;  and' 
if  there  was  any  conflict  of  titie  or  location 
of  the  land  as  between  the  Nidever  survey 
and  Lamar  county  school  land,  as  we  must 
presume  from  the  facts,  it  was  upon  such 
facts  and  law  as  to  require  the  courts  to 
determine  the  rights  of  parties,  and  hence- 
llmitation  began  to  run  against  the  warranty 
of  titie  only  from  the  final  Judgment  of  the 
Supreme  Court  as  pleaded,  and  not  from  the 
date  of  the  deed  or  date  of  filing  of  the  suit 
Alvord  V.  Waggoner,  29  S.  W.  797,  approved 
by  Supreme  Court  on  limitations;  Eustis  v. 
Tosdlck,  88  Tex.  616,  32  S.  W.  872 ;  WllUams 
V.  FInley,  99  Tex.  468,  90  S.  W.  1087; 
Trevlno  v.  Cantu,  61  Tex.  88:  Slevert  v. 
Underwood,  124  S.  W.  721.  Reference:  Sel- 
bert  V.  Bergman,  91  Tex.  411.  44  S.  W.  68. 

The  second  assignment,  which  is  the  only 
otber  assignment,  cannot  be  considered,  for 
the  motion  for  new  trial  does  not  contain 
such  assignment 

The  Judgment  is  affirmed. 


CAMPBELL  et  al.  v.  GIBBS  et  aL 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec  4,  191S.   On  Motion  for  R^earing, 
Jan.  27,  1914.) 

1.  Appkal  and  Ebbob  (I  088*)— <2nB8noH8 
Reviewable— FinnzNOS—EviDBNCB. 

The  court,  In  passing  on  an  assignment 
that  the  finding  was  contrary  to  the  eviilence, 
will  onJ^  determine  whether  there  was  soffi- 
dent  evidence  to  authorize  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal 
a^^ErroT,  Cent  Dig.  S  8887;  Dec.  Dig.  { 

2.  Tbbspass  to  Tkt  Titu  a  41*>— GBAins— 
Location— EvinsNCK. 

In  trespass  to  try  titie  to  recover  land 
under  ancient  grants,  evidence  Acl<f  to  sustain 
a  finding  that  the  land  claimed  had  not  been 
located  and  sarreyed  on  the  ground,  so  as  to  em- 
brace the  laud  claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trerooss, 
to  Try  Titie,  Cent  Dig.  H  62,  63;  Dea  Dig.  I 
41.*] 

8.  Tbespass  to  Tet  Title  (i  88*)-^rrrLB  or 

Plaintiff— BtTBDEN  of  Pboof. 

A  plaintiff  sning  in  trespass  to  try  tide 
to  recover  land  ander  an  ancient  grant,  has  the 
burden  of  estabUshing  tiie  location  of  tbe 
grant,  so  as  to  include  the  land  sued  for. 

[Ed.  Note.— For  other  cases,  see  Trespass 
to  Try  rntie.  Cent  Dig.  {  53;  Dec.  Dig,  (  38.*] 

4.  Stipulations  (J  14*)-^pbbation  and  Ef- 
fect—Eviuenob. 

An  agreement  of  the  parties  in  trespass  to 
try  title,  which  stipulates  that  tbe  defendants 
claiming  under  junior  patents  have  such  title. 
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if  asxjt  ma  was  T««t«d  in  th«  Junior  patentees, 
relieves  defendants  {ft  the  burden  of  establiah- 
ing  the  coDsecatiTe  links  in  their  reepectlTe 
chains  of  title,  and  satisfies  the  requirement  of 
the  three-year  statute  of  limitations  as  to  ti- 
de, or  color  of  title,  from  the  sovereitrntr. 

(Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent.  Dig.  S§  24-37;  Dec  Dig.  I  IC*] 

5.  Advcbss  Possession  (|  7*>— Colob  or  Tx- 

TLB. 

Where  the  state  of  Texas  placed  grants 
made  by  any  former  sovereign  on  the  same 
footing  aa  those  made  hy  the  state,  rights  orig- 
inating by  treaty  or  under  the  GoDantution  or 
law*  of  uie  Btata  were  not  violated,  and  such 
grants  were  not  protected  from  the  operation 
of  the  atatute  of  umltationa. 

[EA.  Note.— For  other  eases,  sae  Adverae 
Pmsearton,  GenL  Dig.  U  12-16;   Dec  Dig. 

6.  PVBXJO     I«UID8     (i  176*)— CONTLIOTINa 
OBAlfTS. 

Where  the  state  of  Texas  placed  grants 
made  by  a  former  sovereign  on  tae  same  foot- 
ing as  those  made  by  the  state,  any  grant  by 
tha  state  of  a  part  of  lands  embraced  in  a  grant 
of  s  former  aoverdcn  was  Toid  in  the  same 
aenae  that  a  grant  1^  the  atate  of  land  «ot- 
ered  Iqr  a  pxior  nlld  grant  from  the  state  is 
TtAd. 

[Ed.  Xote.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  S71-S75:  Dec  Dig.  1  176.*] 

7.  Adtbbsb  Pobbbssion  (S  73*>— COX.OB  or  Ti- 
tle—"SovkbBioittt  OF  THE  Som" 

Junior  patenteea  of  the  state,  or  persons 
holding  under  the  patenteesj  bold  under  the 
sovereignty  of  the  soil  withm  the  three-year 
statute  of  limitations;  the  term  "eovereignty 
of  the  soil"  meaning,  when  the  statute  was 
first  adopted  in  1841,  the  then  existing  sover- 
eignty. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession.  Cent.  Dig.  H  48C~442;  Dec.  Dig. 

Brror  to  District  Court,  Madlaon  Ominty; 
T.  J.  Ford,  Special  Judge. 

Trespass  to  try  tlUe  by  Charlotte  Camp- 
bell and  others  against  Mrs.  S.  Gibbs  and 
others.  There  was  a  jndgmrait  for  def«id- 
ants  for  the  reqpectlTe  tracks  claimed  by 
tlmn,  wbicb  covered  sobstantlally  all  of  the 
land  sued  for,  and  plalntifEs  bring  error. 
Affirmed. 

Alex  0.  Bullitt,  of  San  Antonio,  for  pl^n- 
tifEi  In  error.  Dean,  Homphre^  &  Powell,  of 
Hnntsvtlle,  and  B.  A.  Berry,  of  Madisonville, 
for  defoidants  In  error. 

RE9ESE1,  J.  This  is  a  suit  in  trespass  to 
try  title,  by  Charlotte  Campbell  and  others 
against  Mrs.  Sallle  Glbbs  and  others,  to  re- 
cover four  leagues  of  land  lying  In  Madison 
and  Walker  counties.  The  land  sued  for  is  in 
two  tracts,  one  being  all  of  a  certain  grant  of 
four  leagues  in  the  name  of  Gordiano  Badil- 
la,  lying  west  of  the  Trinity  river,  and  the 
other  two-league  grant  In  the  name  of  Badil- 
la.  Some  of  the  defendants  disclaimed  as  to 
all  of  the  land  except  certain  described 
tracta,  as  to  which  they  pleaded  not  guilty 
and  the  statnte  of  limitation  of  three,  five, 
and  ten  years.  Others  pleaded  not  guilty  and 
the  statutes  of  limitation.    Some  of  them 


specially  denied  tlie  validity  of  the  so-called 
Badilla  grants,  and  alleged  that  if  there  had 
ever  been  such  valid  grants  the  same  did  not 
cover  or  iuclnde  any  land  in  Madison  or 
Walker  counties.  PlaintUTs  dismissed  as  to 
some  of  the  defendants.  The  case  was  tried 
by  the  conrt,  without  a  jury.  The  plaintiflh 
had  Juf^mexA  on  the  disclaimers  and  partial 
disclaimers  of  certain  of  the  defendants,  and 
against  W.  L.  Dean,  who  appeared  to  have 
claimed  an  undivided  interest  in  the  Gordi- 
ano Badilla  grants.  Sabstantially  the  judg- 
ment was  in  favor  of  the  defendants  for 
the  respective  tracts  to  which  they  asserted 
title,  which  covered  substantially  all  of  the 
land  sued  for.  The  plalntUTs  prosecute  error 
The  trial  court  filed  condusiona  of  t&et  and 
law.  The  parties  will  he  designated' as  ap- 
p^lants  and  appellees. 

The  sibilants  claim  title  under  Andrew 
Dexter,  aa  the  owner  of  Qie  two  Oordlano 
Badilla  concesdons  or  grants,  which  were 
made  by  the  soTemment  of  Coabolla  and 
Texas  In  1882.  The  land  claimed  by  appd- 
lants  to  be  corered  by  these  grants,  in  Walk- 
er and  Bfadlscu  comities,  was  afterwards  cov- 
ered by  patented  locations  by  the  reimblle 
and  state  of  Texas,  and  defendants  claim 
title  under  these  patents.  The  concession 
was  for  U  leagues,  under  which  was  earr^- 
ed  the  following  two  tracts  ot  land  of  4  and 
2  leagues,  rMpectlvely:  ''Commencing  the 
first  comer  on  the  black  oak,  eighteen  inches 
in  diameter,  from  there  sonth  460  west,  1971 
vra.  to  the  comer  of  the  tract  of  Valentin 
Elqaesaval;  from  ttiere  continuing  the  same 
course  with  his  line,  14,140  vrs.  to  the  Blver 
Trinity;  passing  the  same  and  continuing 
with  the  line  of  the  Gltlaen  Jose  Maria 
-Musqulz  14,140  Tia.  to  the  seoimd  comer; 
from  there  sonth  46  east,  8585  vra.  third 
comer;  from  there  north  460  east  13,765 
vrs.  to  the  Trinity  river,  passing  this  and 
continuing  the  same  course  14,915  vrs.  to  the 
fourth  comer;  from  there  north  450  east 
3535  vrs.  to  where  tbt  surv^  commenced, 
containing  tma  leagues.  Banning  the  first 
comer  np  the  west  margin  of  the  Trinity 
river  where  the  lower  line  crosses  of  a  tract 
survey  to  the  Citizen  Jose  Maria  Musqulz; 
from  there  southwest  with  his  line,  15,^ 
vra  second  comer;  from  there .  sonlli  450 
east,  3,252  m.  to  tSie  third  comer;  tnmi 
there  north  450  east  15,829  tts.  to  the  fourth 
comer;  on  the  west  of  the  Trlnl^  river; 
from  there  up  the  river  to  the  comer  where 
It  was  commeDced,  nmtalnln^  two  leagues." 

All  of  the  land  west  of  the  Trinttr  rivet 
in  Madison  and  Walker  counties  in  the  four- 
league  tract  is  embraced  in  this  snit,  and  all 
of  the  two-league  tract,  which  also  lies  In 
Madison  and  Walker  counties.  The  following 
agreement  as  to  the  facts  was  entered  Into 
by  the  parties  and  Introduced  in  evidence: 

"(1)  That  where  heirship  is  a  necessary 
link  in  the  chain  of  title  of  any  of  the  par- 
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ties,  snch  heirship  will  stand  admitted,  and 
proof  thereof  is  hereby  expressly  waived. 

"(2)  That  subject  to  rights,  if  any  th^ 
have,  of  the  defendants  under,  the  statutes 
of  llmitatloD,  the  plalntlfTs  and  defendant 
W.  L.  Dean  are  the  owners  of  the  Oordlano 
Bsdilla  grant  of  land,  and  have  each  title, 
if  any,  to  the  land  In  controversy  as  was 
granted  to  Gordlano  Badilla  or  Andrew  Dex- 
ter, or  any  one  holding  title  under  either  of 
them,  and  as  the  same  relates  to  the  Gordl- 
ano Badilla  two-Ieagne  survey  of  land  re- 
ferred to  In  plaintiffs'  petition,  the  defend- 
ant W.  Ij.  Dean  has  an  undivided  one-half  in- 
terest, and  as  to  that  part  of  the  four-league 
survey  referred  to  in  plaintiffs'  petition,  said 
defendant  W.  L.  Deau  has  an  undivided 
**<>*/iTTii>  and  the  plaintiffs  have  the  re- 
mainder of  such  title,  if  any,  as  was  vested 
In  the  said  Oordlano  Badilla  or  the  said  An- 
drew Dexter,  or  any  one  holding  under  them, 
to  said  tracts  of  land. 

It  is  agreed  that  the  plaintUfs  may  of- 
fer In  evidence  certified  copies  of  the  testi- 
monlo  relating  to  said  Badilla  title  now  on 
file  in  the  office  of  the  commissioners  of  the 
goieral  land  office  of  the  state  of  Texas,  sub- 
ject to  the  same  objections  only  as  might 
be  made  to  said  testlmonio  itself  were  it 
offered  In  evidence. 

"(4)  It  Is  agreed  that  the  sevwal  defend- 
ants idaimlng  under  B(H!alled  Junior  patents 
have  snch  title,  if  any,  as  was  vested  In  the 
Junior  grantees  or  patentees  of  the  several 
tracts  of  land  claimed  by  the  said  defend- 
ants, respectively,  their  answers  In  tills 
eanse.* 

"(7)  It  is  not  intended  h^eby  to  agree  that 
the  said  Badilla  grant  of  land  was  located 
BO  B8  to  cover  or  include  the  land  in  con- 
troversy, as  claimed  by  plalntlfls,  but  the 
question  of  the  orl^ixal  location  of  said  land, 
and  whether  it  includes  the  lands  claimed 
by  defendants,  is  a  question  to  be  determined 
by  evidence  introduced  upon  the  hearing  of 
this  cause,  and  this  agreement  la  without  prej- 
udice, either  to  the  contention  of  plaintiffs 
that  said  Badilla  grant  of  land  was  originally 
located  as  claimed  by  the  defendants  (plain- 
tiffs), and  is  also  without  prejudice  to  the 
contention  of  the  defendants  that  said  Badil- 
la grant  of  land  was  not  located  so  as  to 
cover  and  Include  the  lands  claimed  by  the 
defendants,  respectively. 

"(8)  It  Is  also  expressly  provided  that  this 
agreement  is  without  prejudice  to  any  of  the 
pleas  of  limitation  set  up  by  the  defend- 
ants herein,  and  without  prejudice  to  the 
rights  of  the  defendants,  or  any  of  them,  nn- 
•  der  their  respective  pleas  of  limitations  and 
the  proof  that  may  be  offered  in  support 
thereof." 

The  case  turned  very  lately  upon  the 
true  location  of  the  two  BadlUa  grants,  the 
appellants  claiming  that  they  were  located, 
that  part  of  the  four-league  grant  west  of 
the  Trinity  river  in  Madison  and  Walker 
coontlefl,  and  the  two  leagues  almost  entirely 


In  Walker  connty,  with  a  small  portion  there- 
of in  Madison  county,  as  shown  by  the  de- 
lineation thereof  on  the  present  maps  of 
said  counties,  covering  the  land  in  contro- 
versy, and  the  appellees  denying  that  any 
portion  of  either  grant  was  located  In  either 
of  said  counties,  or  covered  any  part  of  the 
surveys  of  land  claimed  by  them  or  either 
of  them.  B^^innlng  in  1838,  by  patents  iB- 
sued  by  the  republic  of  Texas,  and  continu- 
ing until  snbstantlally  all  of  the  lands  cov- 
ered by  the  Badilla  grants  In  Madison  and 
Walker  countlee,  as  claimed  by  appellants, 
were  taken  up,  all  of  said  land  has  been 
covered  by  locations  and  patents  from  the 
republic  and  state,  under  which  appdlees 
hold  title. 

The  following  findings  of  &ct  of  the  trial 
court  are  substanUally  sopported  by  the 
evidence,  and  ere  adopted  ns  as  onr  con- 
clusions of  fact: 

"Third.  I  find  that  the  evidence  fells  to 
show  that  the  lands  and  premises  described 
in  plaintiffs'  petition  were  ever  In  fact  lo- 
cated and  surveyed  on  the  ground  as  the 
place  where  plaintiffs  claim  said  lands  to 
be  located.  The  evidence  wholly  falls  to 
show  any  original  marked  lines  or  corners 
called  for  in  the  orlglnfU  field. notes  contain- 
ed in  the  testlmonloa  of  title  offered  In  evi- 
dence by  the  plaintiffs;  and  there  was  no 
evidence  whatever  tending  to  show  that  the 
Valentin  Elquezaval  grant  was  located  ad- 
jacent to  the  line  of  the  npper  Oordlano 
Badilla  grant,  as  called  for  In  the  original 
field  notes  of  said  upper  Badilla  grant,  nor 
was  there  any  evidence  offered  tending  to 
show  that  the  Jose  Maria  Musqnlz  survey 
was  ever  located  adjacent  to  ^ther  of  the 
Badilla  grants,  as  called  for  In  the  Add 
notes  covering  said  Badilla  grants,  but  there 
was  evidence  tending  to  show  that  the  Val- 
entin Elquezaval  and  Jose  MnsqulB  surveys 
were  located  in  different  parts  ot  the  stete 
of  Texas,  to  wit,  on  Red  river. 

"Fourth.  I  further  find  tlut  the  lands 
claimed  in  plaintiffs'  petition  were  never 
platted  In  the  General  Laud  Office  and  shown 
on  the  official  map  In  use  In  the  General 
Land  Office,  covering  what  is  now  Walker 
and  Madison  counties,  until  the  year  1858, 
and  the  evidence  falls  to  show  by  what  au- 
thority said  lands  were  then  platted  on  the 
maps  in  the  General  Land  Office  as  being 
originally  located  and  surveyed  where  said 
grants  are  shown  on  the  maps  of  Walker  and 
Madison  counties  In  use  In  the  General  Land 
Office  from  and  after  the  year  185S,  and 
where  said  lands  are  claimed  to  be  located 
by  the  plaintiffs. 

"Fifth.  I  further  find  that  prior  to  the 
year  1858  other  locations  were  made  uprai 
valid  certificates  Issued  by  proper  authority, 
and  surveyed  upon  the  very  lands  claimed 
by  the  plaintiffs  to  be  covered  by  the  Badil- 
la grants,  and  that  said  locations  and  sur- 
veys were  prior  to  the  platting  of  said  grants 
upon  the  land  office  maps  of  what  Is  now 
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Madison  and  Walker  counties,  and  that  valid 
patents  were  Iseoed  bj  the  fepnbllc  and  tbe 
state  of  Texas  upon  pracUcaUr  all  of  said 
locations  and  surveys. 

"Slxtb.  I  find  that  then  has  been  con- 
tinuous assertion  of  title  by  those  holding 
under  said  locations  and  pat^ts  emanating 
from  the  republic  and  state  of  Teias,  and 
Including  the  lands  claimed  by  the  defend- 
ants In  their  several  answers  filed  herein, 
and,  on  the  contrary,  the  evidence  falls  to 
show  a  conUnaoas  and  connected  assertion 
of  title  under  the  original  grants  to  Gordla- 
no  BadlUa,  or  his  agent  Andrew  Dexter,  of 
the  lands  claimed  by  the  plaintlfls. 

"Sevrath.  I  further  find  from  the  evidence 
that  tbc  following  surveys  of  land  patented 
by  the  lepablic  and  state  of  Texas,  and 
which  appear  to  be  in  conflict  with  the  lands 
claimed  in  plaintiffs'  petition,  were  settled 
on  by  tbe  original -grantees  and  patentees, 
and  those  claiming  under  the  orlgtoal  gran- 
tees, more  than  50  years  ago,  to  wit:  James 
J.  Holcomb  survey  of  6,636,540  square  va- 
ras;  the  B,  P.  Dyer  640-acre  survey;  the 
Wm.  Garrett  survey  of  2,962  acres;  the  M. 
G.  Clements  160  acres;  the  Jno.  D.  Mur- 
phy survey  of  820  acres;  the  Christopher 
Edinburgh  survey  of  640  acres;  the  David 
Davis  survey  of  640  acres;  the  8.  P.  Reeves 
survey  ot  820  acres;  tlie  Henry  L.  White 
survey  ot  820  acres — and  that  the  following 
surveys  were  settled  on  by  tbe  original  gran- 
tees, or  those  holding  under  them,  more  tlian 
30  years  ago,  to  wit:  The  Chas.  HUl  ^0- 
acre  survey  and  the  J.  D.  Baker  survey  of 
100  acres;  Ihe  John  Henry  Pierson  survey; 
the  John  Montgomery  survey ;  the  EQlsabeth 
Jones  snrve;;  the  George  Xoung  survey; 
and  the  AntoulD  Herrera  onfr-half  le^e 
survey. 

**Elghth.  I  further  find  that  tbe  foUow- 
Ing  defendants  have  shown  sofflclent  actual 
and  adverse  possession  of  the  lands  claimed 
by  them  and  described  In  their  respective 
answers  to  ^title  them  to  recover  under 
the  statutes  of  limitation  as  follows:  The 
defendants  W.  L.  HIU,  J.  A.  ElUns,  W.  A. 
Sims,  B.  F.  Gibson,  under  the  statutes  of 
limitation  of  three,  flv^  and  ten  years;  the 
defradant  O.  M.  Ford  under  the  statutes  of 
limitation  of  three,  five,  and  ten  years;  the 
defendants  A.  Roundtree,  Phil  Terrell,  Hen- 
ry Barrett,  Alonzo  Toun^,  Henry  Tucker, 
and  William  Tucker  under  the  statutes  of 
limitation  of  ten  years;  the  defendant  M. 
D.  Seay  is  entitled  to  recover  tbe  first  tract 
4it  land  described  In  his  answer  under  the 
statutes  of  limitation  of  three,  five  and  ten 
years,  and  the  tract  in  his  answer  described 
which  la  neither  a  part  of  Oie  J.  S.  Hunter 
nor  John  Splller  survey,  under  the  statutes 
of  limitation  of  ten  years;  the  defoidant  R. 
B.  L.  Upchurch  Is  entitled  to  recover  the 
first  tract  of  laud  described  In  his  answer 
(being  all  the  land  claimed  by  said  defend- 
ant In  conflict  with  the  lands  described  In 
plalntW  petition)  tmder  the  statutes  of 
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limitation  of  three,  five,  and  ten  years;  the 
defendant  Dan  Manning  Is  entitled  to  recov- 
er the  lands  described  In  his  answer  under 
tbe  statutes  of  limitation  of  five  and  ten 
years;  the  defendant  W.  L.  Dean  Is  en- 
titled to  recover  the  160  acres  described  in 
his  answer  under  the  statutes  of  limitation 
of  five  and  ten  years;  the  defendant  J.  A. 
Herring  Is  entitled  to  recover  under  tbe 
statutes  of  limitation  of  three,  five,  and  ten 
years;  tbe  defendant  Mrs.  Sallle  E.  Gibbs 
is  entitled  to  recover  the  ttilrd,  fourth,  eighth, 
and  ninth  tracts  described  in  her  answer 
under  the  statutes  of  limitation  of  three, 
five,  and  ten  years,  and  tract  No.  6  In  her 
said  answer  described,  under  tbe  statutes  of 
limitation  of  three  and  .five  years,  and  tracts 
Nos.  7  and  12  in  her  answer  described,  un- 
der the  statutes  of  limitation  of  three  and 
five  years. 

"I  further  find  that  all  the  defendants 
hold  r^ular  claims  of  title  from  and  under 
the  republic  and  state  of  T»as  to  the  sev- 
eral tracts  of  land  as  claimed  by  them,  re- 
spectively, and  In  their  said  answers  de- 
scribed." 

[1 , 2]  The  first  assignment  of  error  goes 
to  tbe  heart  of  the  case  by  attacking  tbe  con- 
clusl<ni  of  fact  embraced  in  the  third  find- 
ing, as  atwve  set  out,  as  to  the  location  of 
the  two  Gordlano  Badllla  surveys,  west  of 
the  Trinity  river.  Under  this  assignment  ap- 
pellants present  the  proportion  that  tbe  evi> 
dence  conclusively  shows  that  the  said  grants 
were  located  upcm  the  lands  claimed  by 
them,  and  embrace  and  Include  the  lands 
claimed  by  appeiiees.  In  passing  uiton  this 
assignment  it  will  only  be  necessary  to  de- 
termine whether  there  is  sufficient  evidence 
In  the  record  to  authorise  the  finding  com- 
plained of.  After  a  careful  examination  of 
tbe  evidence  we  have  concluded,  as  shown  by 
our  eon<duslons  of  fact,  that  this  conclusion 
of  tbe  trial  cotut  Is  snfiiciently  snpportad 
by  the  evideiic^  and  have  adopted  tbe  same^ 

There  was  evidence  suffldeat  to  show  that 
these  two  survey  although  made  in  1832, 
were  never  delineated  on  any  map  of  Madi- 
son or  Walker  county  until  1858.  A.  H. 
Wooters,  who  se«ns  to  have  been  interested 
in  them,  liad  a  survey  made  in  1858,  locating 
the  surveys  where  ai^tellants  claim  them  to 
be,  and  it  Is  fairly  to  be  inferred  from  all 
the  evldoioe  that  it  -wbb  not  until  after  this 
that  th^y  were  so  marked  or  delineated  on 
the  maps  of  these  countl^  Witnesses  testi- 
fied that  no  trace  could  be  fOnnd  on  the 
ground  of  any  line  (Ader  than  tbe  one  made 
by  these  surveys  of  1868.  Persons  living  on, 
or  In  tbe  n^bboriiood  of,  the  land  testified 
that  they  had  never  heard  of  a  Badllla  grant, 
as  covering  the  lands  sued  for,  until  about 
10  or  12  years  before  this  suit  was  filed  OA 
1911).  The  field  notes  of  the  four-league 
grant  call  to  begin  at  the  first  or  northeast 
oomer,  east  of  the  Trinity  river,  and  In 
Houston  county,  at  a  black  oak  18  inches  In 
diameter.  It  Is  not  surprising  that  no  trace 
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conld  be  found,  after  this  length  of  time,  of 
this  witness  tree.  From  this  p<rfnt  the  field 
notes  call  to  run  1,971  varas  to  the  comer  of 
the  tract  of  Valentin  ElqaezaraL  This  was 
on  the  east  side  of  the  river  in  Houston  coun- 
t7.  Continuing,  the  line  runs  14,140  varas  to 
the  Trinity  river,  crosses  the  same  and  con- 
ttnulng  with  the  line  of  the  citizen  Jose  Maria 
Hnsgnez  14,140  varas  to  comer.  This  makes 
two  calls  on  the  north  line  of  the  four  leagues 
for  older  sorveys.  The  field  notes  of  the 
two  leagues,  lower  down  on  the  Trinity,  and 
all  except  a  small  portion  on  the  north  side, 
wbldi  is  in  Madison  county,  lying  in  Walker 
county,  call  to  begin  "on  the  west  margin  of 
the  Trinity  river  where  the  lower  line  of  a 
tract  surveyed  to  citizen  Jose  Maria  Mus- 
qulz  crosses  the  river."  The  call  for  this 
tract  and  the  Trinity  river  as  the  eastern 
boundary  are  the  only  calls  except  those  for 
coarse  and  distance^  The  testimony  showed 
that  there  were  no  such  surveys  as  the  El- 
qnezaval  or  the  Musquiz  anywhere  In  the 
neighborhood  of  either  of  the  Badllla  sur- 
veys, either  in  Walker,  Madison,  or  Houston 
counties.  There  was  nothing  to  indicate 
where  either  of  these  surveys  was,  or  ever 
had  been,  located.  On  the  contrary,  the  evi- 
dence tended  to  show  tliat  no  such  surveys 
had  ever  been  shown  by  the  records  of  the 
General  Land  Office,  In  ^ther  of  these  coun- 
ties. These  records  showed  or  tended  to 
show  that  the  only  survey  In  the  name  of 
Valentin  Elquezaval  was  in  Red  River  coun- 
ty, and  the  only  reference  to  a  Jose  Maria 
Musquiz  survey  locates  it  on  the  Trinity 
river,  above  the  old  San  Antonio  road,  and 
10  or  16  miles  above  the  Badllla  four  leagues 
as  located  by  appdlantsL  The  evidence  with 
regard  to  these  Musquiz  and  Elquezaval 
grants  Is  very  vague  and  indefinite  hut  it  is 
sufficiently  clear  that,  so  far  as  the  location 
of  these  grants  is  connected  vrlth  ^ther  of 
the  Badllla  grants,  they  rebnt  the  Inference 
that  the  last  two  grants  were  located  as 
claimed  by  appellants,  or  touched  or  Included 
any  of  the  lands  in  controversy.  Referring 
to  what  was  shown  about  the  Musquiz  grant, 
M.  M.  Eenney,  Spanish  translator  in  the 
General  Land  Office  and  custodian  of  old 
Spanish  records,  testified  that  there  was 
among  these  records  a  title  in  the  name  of 
Jose  Maria  Musquiz,  and  there  was  a  pendl 
memorandum  on  the  title  pap^  as  follows: 
"Five  leagues  on  both  sides  of  the  Angelina 
above  the  San  Antonio  road,  adjoining  above 
the  Gordlano  Badllla."  It  Is  quite  likely  that 
the  reference  to  the  Angelina  river  was  a 
mistake,  and  intended  for  the  Trinity.  It 
does  appear  that  the  Musquiz  survey,  called 
for  in  the  field  notes  of  both  the  Badllla 
grants,  lay  on  both  sides  of  the  Trinity  river, 
nils  memorandum  on  the  title  of  the  Mas- 
quiz  above  referred  to  is,  we  think,  of  much 
significance,  when  we  consider  the  hazy  con- 
dition of  the  evidence,  as  to  the  location  on 
the  groond  of  tiie  Badllla  sorveyB,  when  con* 
■Idered  1b  oannecttoa  with  parta  of  the  title 


of  the  Badllla  grant,  introduced  In  evidence 
by  appellants,  as  the  foundation  of  tbelr 
title.  The  application  for  tbe  concession  by 
Dexter  designates  the  lands  desired  as  a 
part  of  the  vacant  lands  which  front  on  the 
Trinity  river,  above  the  road  that  goes  from 
this  tovm  (Nacogdoches)  to  San  Antonio,  and 
part  in  the  nd^borhood  of  the  Neches  river. 
The  acting  alcalde,  who  received  the  petition, 
in  making  his  order  thereon  states:  "I,  the 
alcalde  commissioned,  having  gone  with  the 
interested  parties,  with  the  surveyor  ap- 
pointed and  witnesses  of  assistance,  to  the 
Trini^  river,  on  the  road  which  goes  from 
this  town  to  San  Antonio  de  Bexar,  and 
having  made  upon  the  left  margin  of  said 
river  measurements,"  etc.  These  statements 
are  with  reference  to  the  four  leagues,  and 
would  tend  to  corroborate  the  other  evidence 
to  show  that  this  grant  was  located  above 
the  San  Antonio  road.  The  field  notes  of  the 
two-league  grant  also  call  for  a  Musquiz 
grant,  whose  lower  line  was  the  upper  line 
of  this  surv^,  wtiile  the  lower  line  of  the 
Musquiz  grant  called  for  in  the  four  league 
was  also  UK>er  line  of  the  four  leagues,  from 
which  it  would  appear  tliat  there  were  two 
Musquiz  surveys.  It  is  further  to  be  noted 
that  tlie  two  leagues  follow  in  the  title  the 
four  leagues,  and  that  the  fl^  notes  of  the 
two  league  call,  "Beginning  the  first  comer 
up  the  west  margin  of  the  Trlni^  river," 
which  would  indicate  that  the  two  leagues 
were  located  above  the  four  leagues  on  the 
Trinity,  while  of  the  two  surveys,  as  claimed 
by  appellants,  the  two  leagues  lie  below  the 
four  leagues  on  the  Trinity.  It  was  shown 
that  the  old  road  from  Nacogdoches  to  San 
Antonio  de  Bexar  crossed  the  Trinity  river 
more  than  ten  miles  above  the  tipper  of  these 
two  surveys,  If  located  as  claimed  by  appel- 
lants. 

Now  while  this  evidence  does  not  show 
with  any  deflnlteness  and  certainty  where,  In 
fact,  the  two  Gordlano  Badllla  surveys  were 
located.  It  certainly  cannot  be  said  that  It 
evoi  tends  in  any  degree  to  indicate  that 
they  were  located  where  appellants  claim,  or 
so  as  to  Include  any  of  the  lands  claimed  by 
appellants. 

But  It  was  further  shown  that  these  sur- 
veys were  never  delineated  on  any  map  of 
Madison  or  Walker  counties  in  use  In  the 
General  Land  Office  until  1858,  and  to  show 
that  they  were  not  recognized  In  the  General 
Land  Office  as  located  where  appellants 
claim,  tbe  entire  body  of  lands  covered  by 
both  of  them  has  been  taken  up  by  patrated 
locations,  rec<«nlzed  as  valid  by  the  state. 
The  patents  Issued  for  various  tracts  and  at 
different  dates  extending  from  1838  to  1858, 
and  one  tract  in  1894,  about  30  surveys  in  all. 
Tills  shows  that  during  all  of  these  years 
this  body  of  land  was  treated  as  vacant  land. 
The  grantees  and  those  holding  under  than 
have,  some  of  them,  been  living  upon  the  land 
for  BO  years  with  no  knowledge  or  informa- 
tion on  tbe  part  of  the  owners,  nntU  the  be- 
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glnnlns  of  this  Iltlgatloii,  that  the  land,  or 
any  part  of  It,  was  coTored  by  the  Badllla 
grants.  It  la  a  further  circumstance,  allgbt, 
It  Is  true,  that  as  claimed  by  appellants  the 
upper  line  of  the  two  leagues  crosses  the 
Bedlas  creek  twice,  and  the  lower  line  of  the 
four-league  surrey  crosses  It  once  after  cross- 
ing the  Trinity  river.  It  was  shown  that 
this  was  a  well-known  stream  of  considerable 
size,  and  It  was  In  testimony  that  It  was  al- 
most the  universal  custom.  In  making  sur- 
veys, to  call  in  the  field  notes  for  the  cross- 
ing of  streams  of  this  size.  This  creek  was 
not  called  for  in  the  field  notes  of  either  sur- 
vey. Taking  this  circumstance  for  what  It 
is  worth,  It  corroborates  the  theory  that  these 
snrveys  were  originally  located  several  miles 
above  where  appellants  claim  them  to  be. 

[S]  The  only  evidence  of  any  Importance 
in  the  record  which  sustains  appellants'  con- 
tention Is  the  following :  "It  was  shown  that 
the  field  notes  of  several  patented  surveys, 
in  both  Madison  and  Walker  countlee,  call 
for  some  of  the  lines  of  these  Oordiano  Badll- 
la surveys,  and  these  surveys  are  so  located 
on  the  map  as  to  show  that  the  lines  called 
for  are  the  same  as  claimed  by  appellants. 
It  was  shown  that  prior  to  1858,  when  the 
Badllla  surveys  were  first  delineated  on  the 
mape  of  Walker  and  Madison  counties,  a  few 
surv^s  were  made  in  those  counties,  and 
the  field  notes  returned  to  the  General  Land 
Offloe  In  which  the  lines  of  the  Badllla  sur- 
T^s,  one  or  the  other  of  them,  were  called 
for,  and  that,  according  to  these  calls,  the 
lines  of  the  Badllla  grants  can  be  located  as 
claimed  by  appellanta  There  were  several 
of  audi  surveys  in  Houston  county,  In  which 
about  one-half  of  the  four-league  grant,  ac- 
cording to  the  fl^d  notes  Introduced  by  ap- 
pellants, lay,  some  before  and  some  since 
18K8,  and  several  made  In  Madison  and  Walk- 
er counties  calling  for  the  Badllla  surreys 
made  sisoe  1858."  We  are  not  dl^Hued  to 
miwimtga  tbe  Strength  of  tUa  testimony  as 
taHttng  to  show  a  locatlui  of  tbe  Badllla 
grants  in  Madison  and  Walker  oountleB,  cor^ 
reiV(Hidl]:v  to  the  locatitm  claimed  by  appel^ 
lants.  We  do  not  think,  bowavw,  that  It  is 
snffldentf  when  the  evidence  hereinbefore  re- 
ferred to  la  considered,  to  compel  the  ocmda- 
sion  on  the  part  of  Uie  trial  court  that  the 
grants  were  so  located  and  were  valid.  In 
so  far  as  these  calls  show  or  teud  to  show 
a  reeognltlao  by  snrr^ors  of  the  location  of 
the  lines  called  for.  it  most  not  be  lost  sight 
of  that  the  state  and  the  republic  through 
the  General  Land  Oflloa  was  all  of  the  time 
recognising  locatlonB  made  on  this  land,  and 
lasning  patmts  therefor.  This  can  only  be 
aocoantod  fiv  upon  anoth»  theory  which 
finds  support  in  the  evidence.  It  was  ^own 
that  the  Badllla  grant  of  U  leagues  was  lo- 
cated twice;  once  In  1832,  by  Andrew  Dex- 
ter, attorney  In  fact  fOr  Badllla,  and  again 
In  1833  by  Adolphus  Sterne  and  Roberts  In 
Red  RiT«r  county.  This  last  location  seems 


to  be  recognized  as  valid  in  the  General 
Land  Office.  The  original  of  the  grant  or 
concession  Is  attached  to  the  papers  of  tbe 
Red  River  or  Sterne  title,  while  only  a  copy 
Is  BO  attadied  to  the  Dexter  title.  For  some 
unexplained  reason,  it  may  be  that  with  the 
consent  of  all  parties  interested,  the  locations 
on  the  Trinity  were  abandoned  and  the 
grants  located  in  Red  River  county.  Wheth- 
er this  be  true  or  not  does  not  affect  tbe 
question  presented  by  the  assignment  of  er- 
ror under  consideration.  Taking  all  of  the 
evidence  on  this  point  In  the  entire  record, 
we  are  unable  to  say  that  the  trial  court 
erred  in  the  finding  of  fact,  set  out  In  the 
third  paragraph  thereof,  that  the  evidence 
fails  to  show  such  location  of  the  Badllla 
grante  as  would  Include  any  of  the  lauds  sued 
for.  If  this  is  true,  appellants'  case  fails. 
The  burden  was  upon  them  to  establish  this 
fact  This  disposes  of  the  first  assignment 
of  error,  which  Is  overruled.  The  second 
proposition  under  the  assignment  Is  not  ger- 
mane to  the  assignment  The  court's  finding 
of  which  complaint  la  made  does  not  involve 
the  question  presented  by  tbe  proposition. 

If  appellante  failed  to  establish  their  right 
to  recover  any  of  the  land  sued  for,  the  other 
assignments  of  error  become  immaterial. 
They  can  be  disposed  of  without  much  dis- 
cussion. 

The  second,  third  and  fourth  assignments 
of  error  complain  of  certain  findings  of  fact 
on  the  ground  that  they  are  not  supported 
by  the  evidence.  We  cannot  undertake,  in 
this  opinion,  to  set  out  the  evidence  which 
supports  and  justifies  these  flndlnga  We 
have  examined  all  of  the  evidence  with  care 
before  making  our  own  conclusions,  as  stat- 
ed. In  adopting  the  .trial  court's  findings  of 
tact  we  disposed  of  these  assignmentii^  which 
are  overruled. 

[4]  Tbe  other  asBlgnments  of  error  relate 
to  the  trial  court's  concludona  as  to  the  title 
of  appellees  under  the  statutes  of  limitation 
of  three,  five,  and  ten  years.  The  court 
found  that  some  of  appellees  had  estebllsh- 
ed  their  ttUe  under  the  three-year  statute 
of  Umltetloit— that  is,  that  they  had  been  in 
XKMsessUm  of  the  tiacto  claimed  them 
for  three  consecntlTe  years— and  that  they 
bad  title  or  color  of  title  from  tlie  sovereign- 
ty* ^  establish  their  title  from  Uie  sorer* 
elgntar,  ai^)ellee8  relied  upon  that  part  of  the 
agreemoit  hereinbefore  set  out  wherein  it 
was  agreed  that  the  several  defendants 
claiming  under  so^lled  Juidor  patoite  have 
such  title,  If  any,  as  was  vested  In  the  Junior 
grantees  or  patentees  of  the  several  tracts 
of  land  daimed  by  the  said  defendants,  re- 
spectively, by  th^  answers  in  this  case. 
The  appellees  set  up  title  under  the  several 
original  grantees  or  patentees  to  whom  the 
several  tracts  had  been  patented  by  the  re- 
public and  stete  of  Texaa  The  purpose  of 
the  agreement  was  to  relieve  appellees  of  the 
burden  of  establishing  the  consecutive  links 
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In  their  res[>ectlve  chains  ot  title,  by  an  ad- 
mission that  they  had  such  title.  The  case 
under  the  admission  stands  as  though  each 
of  the  appellees  had  established,  by  a  regu- 
lar unbroken  chain,  his  title  from  the  original 
grantee  under  whom  he  claimed.  This  sat- 
isfied the  requirements  of  the  three-year 
statute  as  to  title  or  color  of  title  from  the 
sovereignty. 

[B,  t]  But  It  is  contended  by  appellants 
that  the  land  had  been  granted  to  Oordiano 
BadiUa  by  a  former  sovereignty,  and  bad 
never  been  subject  to  the  sovereignty  of 
the  republic  or  state  of  Texas,  and  that 
therefore  (1)  the  provisions  of  the  three-year 
statute  of  limitation  as  to  title  or  color  of 
title  from  the  sovereignty  la  not  met  by 
showing  such  title  under  the  republic  or 
state  of  Texas,  and  (2)  that,  if  the  provision 
of  the  statute  were  so  construed  as  to  meet 
this  case,  It  was  beyond  the  power  of  the 
Legislature  thus  to  divest  the  title  under 
the  former  sovereignty.  Neither  of  these 
contentions  is  sound.  The  state  has  always 
shown  a  religious  regard  for  valid  titles 
emanating  from  any  former  sovereign.  When 
such  grants  are  placed  upon  the  same  foot- 
ing as  those  made  by  the  state  herself,  it 
certainly  cannot  be  said  that  any  rights, 
whether  originating  by  treaty  or  under  the 
Constitution  or  laws  of  this  state,  have  been 
violated.  There  is  nothing  In  the  nature  of 
those  rights  to  protect  them  from  the  opera- 
tion of  the  statutes  of  limitation  adopted  for 
the  settlement  of  land  titlea.  The  "sovei^ 
^nty  of  the  soil"  In  the  three-year  statute 
meant,  when  the  statute  was  flzvt  adopted 
in  isil,  the  then  existing  sovereignty.  The 
change  from  the  republic  to  the  state  wrought 
no  change  in  this  sovereignty  except  to 
transfer  it  to  the  state,  the  present  sov^ 
eign.  -Any  grant  or  patent  by  the  state  of 
any  part  of  the  lands  embraced  in  the 
BadlUa  grants,  if  these  grants  had  been  valid 
grants  of  these  lands,  would  have  been  void 
in  no  other  sense,  and  certainly  no  further 
than  would  have  been  void  patents  by  the 
state  of  lands  covered  by  prior  valid  patents 
from  the  stata  In  either  case  the  state 
would  be  without  power  to  convey  title 
to  lands  which  had  previously  been  disposed 
of  by  valid  grants  of  a  previous  sover^gn 
or  patents  emanating  from  itself. 

[71  But  in  the  case  of  Junior  patents,  up- 
on lands  previously  titled  by  the  state,  it 
seeuis  to  be  well  settled  that  such  Junior 
patentees  or  persons  holding  title  under  them 
hold  under  the  sovereignty  of  the  soil,  and 
may  prescribe  under  the  statute  ot  limitation 
of  three  years  as  against  the  holder  under 
the  senior  patent  Whitehead  v.  Foley,  28 
Tex.  14 ;  Smith  v.  Power,  23  Tex.  29;  League 
V.  Rogan,  59  Tex.  431;  Galan  v.  Town  of 
Ctoliad.  32  Tex.  776 ;  Land  Mortgage  Ca  v. 
State,  1  Tex  Civ.  App.  616,  23  S.  W.  280. 

We  have  concluded  that  the  court's  con- 
clusilonR  of  fact  with  regard  to  the  dalm  of 


title  by  appellees  under  ttie  statutes  of  limita- 
tion were  supported  by  the  evidence,  and 
will  not  be  disturbed.  The  remaining  assign- 
ments of  error  have  been  examined  and  our 
conclusion  is  that  none  of  them  presents  any 
ground  for  reversal  of  the  Judgment,  even 
if  material.  None  of  tbem  Is.  In  fact,  ma- 
terial in  view  of  the  court's  findings,  approv- 
ed by  us,  that  appellants  failed  to  establish 
the  one  fact  absolutely  essential  to  their 
right  to  recover ;  that  Is  that,  assuming  the 
validity  of  the  BadlUa  grants,  they  are  not 
shown  to  cover  any  part  of  the  lands  sued 
for.  Finding  no  grounds  for  leveraal,  the 
Judgment  is  aSrmed. 
Affirmed. 

On  Motion  for  Behearing. 

Id  plaintiffs  in  error's  motion  for  rehearing  at- 
tention Is  called  to  what  1b  ahown  to  be  an  er- 
roneous statement  as  to  the  facta.  It  does  not 
appear  who  made  the  survey  of  1858  of  this 
grant.  The  survey  which  was  afterwards  made 
by  A.  H.  Woottera,  or  in  which  he  asslBted,  was 
made  in  1888  or  1889.  PUlntlffB  In  error  are  in 
error  in  saying  that  it  is  stated  we  found  as  a 
fact  that  A.  H.  Wootters  testified  that  no  trace 
could  be  found  on  the  ground  of  any  older  sur- 
vey than  the  one  of  18S8.  The  optoion  does  not 
so  state.   The  errors  corrected  are  immaterial. 


YOUNG  et  el  r.  BANE  OF  MIAUI. 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Oct.  25,  1913.    On  Motion  for  Be- 
hearing, Dec.  13,  1913.) 

1.  GUAaAKTT  (8  82»)— ACRCIOS  AOAINSI  GUAB- 
ANT0B8— PaBTIES. 

Where  defendants  guaranteed  certain  as- 
sets of  a  bank  on  transferring  the  bank  and 
its  assets  to  plaintiff,  the  contract  of  guaranty 
being  an  independent  undertaking,  the  principal 
debtors  were  not  necessary  paraei  to  a  suit 
on  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Gnaranty, 
Cent  Dig.  S  97;   Dec  Dig.  1  82.*] 

2.  GUARANTT  <|  82*)  — PABnEa-^BiaHT  10 

Sue. 

Where  the  assets  of  a  firm  operating  a  pri- 
vate bank  were  transferred  to  another  partner- 
ship engaged  in  operating  a  new  bank,  and  the 
latter  contracted  to  collect  certain  paper,  and,  iC 
it  could  not  be  collected,  then  deimdanta,  the 
transferring  firm,  were  to  pay  the  same  on  trans- 
fer of  the  jodgment  therefor,  and  had  the  option 
to  pay  the  same  in  cash  and  take  a  transfer 
thereof  and  to  designate  the  attorney  who  should 
conduct  any  suit  the  suit  on  the  gnaran^  was 
property  broogbt  in  the  name  of  the  new  Mnfc- 
ing  firm. 

[Ed.  Note.— For  other  cases,  see  Ooaxuty, 
Gent  Dig.  |  97;  Dec  Dig.  f  82.*] 

3.  GuABANTT  (I  87*)— Action— Vabiamce, 

On  the  transfer  of  a  bank's  assets  to  plain- 
tiffs, a  partnership  operating  a  new  bank,  de- 
fendants, the  transferrors,  guaranteed  the  col- 
lection of  such  assets,  and  in  an  action  on  the 
guaranty  the  petition  alleged  that  plidntiffs  were 
to  turn  over  the  paper  not  collected  to  an  attor- 
ney designated  by  defendants  for  coUectioa,  and 
defendants  were  to  sue  on  all  of  the  paper  so 
turned  over  and  collect  by  execution.  The  con- 
tract for  transfer  of  the  assets  provided  that  the 
new  bank  was  to  collect  the  same  by  demand  or 
Judmnent  and.  if  not  so  collected,  then  defend- 
ants would  pay  the  debt  on  the  transfer  of  the 
judgment.  Defendants  also  had  the  option,  be- 
fore the  paper  was  placed  in  the  hands  of  an  at- 
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tomey,  to  pay  the  same  in  cash  and  take  a  trans- 
fer, reserving  tbe  ri^ht  to  deBignate  the  attorney 
who  should  conduct  tbe  suit.  Held,  that  the  gist 
of  the  action  was  whether  defendants  bad  breach- 
ed their  contract  of  guaranty,  and  thoogb  it  was 
alleged,  as  part  of  the  breach,  that  the  attorney 
8o  selected  had  refused  to  prosecute  tbe  claims 
to  judgment,  there  was  no  material  variance  be- 
tween the  contract  and  the  petitloD. 

[Ed.  Note.— For  other  caaei,  see  GnBianty, 
Gent.  Dig.  |  101;  Dec.  Dig.  i  87.*] 

4.  Gttabantt  (I  70*)— -Pebfobmahoi  of  Gon- 

DinoNB— Reasonabls  Time. 

Where  a  contract,  guaranteeing  certain  of 
tbe  assets  of  a  bank  transferred  to  plaintiffs, 
provided  that  all  paper  due  at  the  signing  of 
the  contract  should  be  collected  by  plaintifn  in 
30  days,  or  suit  brought  thereon,  and,  if  prompt 
payment  was  not  made,  the  paper  should  be 
placed  in  the  hands  of  an  attorney  for  suit 
thereon,  but  it  was  further  provided  that  time 
was  not  of  the  essence  of  the  contract,  it  was 
sufficient  if  uncollected  paper  was  placed  in  the 
hands  of  an  attorney  within  a  reasonable  time, 
and  hence  the  guarantors  were  not  relieved  from 
liability  becanae  the  uncollected  assets  were  not 
delivered  to  tbe  attorney  within  SO  days. 

[Ed.  Note.— For  other  cases,  aee  Gnaranty, 
Gent  Dig.  H  78-80;  Dec  Dig.  |  ?a*] 

6.  GUABAUTT  (I  86*) — Assets  or  Bank— Con- 

IBACT— BbEACE— MBASUBB  OF  DaUAQES. 

Where  defendants,  on  transferring  the  as- 
sets of  a  bank  to  plaintifffl,  a  new  partnerehip 
operating  a  new  bank,  guaranteed  the  collection 
of  the  Face  value  of  certain  notes  and  over- 
drafts transferred,  plaintiffs  contracting  to  col- 
lect  tbe  same  by  demand  or  suit  by  an  attot^ 
ney  of  defendants'  selection,  and,  u  this  was 
impossible,  defendants  to  pay  the  same  and  ac- 
cept a  transfer  of  the  assets  so  uncollected,  de- 
fendants having  repudiated  the  agreement, 
plaintiffs  were  not  entitled  to  recover  the  face 
value  of  the  notes  and  overdrafts  so  nncollect- 
ed,  in  tbe  absence  of  proof  that  the  principal 
debtors  were  insolvent,  but  the  measure  of 
plaintiffs'  damage  was  the  difference  between 
tbe  face  value  of  such  indebtedness  and  its  ac- 
tual valoew 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Gent.  Dig.  U  38-46;  Dec.  Dig.  |  36.*] 

6.  Guabanty  (g  90*)— Evidence. 

In  an  action  on  a  guaranty,  made  by  the 
owners  of  a  private  bank,  to  a  partnership, 
consisting  of  one  of  their  number  and  others 
who  were  to  operate  a  new  bank,  that  certain 
of  the  assets  of  the  bank  transferred  were  col- 
lectible, evidence  of  one  of  such  partners  as  to 
representations  made  by  the  continuing  partoei 
to  him  as  to  tbe  collectibility  of  the  paper  in 
the  bank  was  admissible. 

lEd.  Note. — For  other  cases,  see  Guaranty, 
Gent.  Dig.  {  103;   Dec.  Dig.  %  80.*] 

7.  GUABANTT  rt  77*>— BbBACH  —  WaIVEB  OF 

Pbecedent  Conditions. 

Where  defendants  repudiated  a  guaranty 
of  collection  of  certain  of  the  assets  of  a  bank 
and  declared  that  they  would  no  longer  be 
bound  thereb]^,  plaintiffs  were  entitled  to  accept 
such  declaration  as  final  and  as  a  waiver  of  all 
conditions  precedent  to  suit,  to  be  perfonned 
by  them,  and  to  sue  at  once  for  breach  of  the 
ccmtract. 

[Ed.  Note.— For  otiier  cases,  see  Guaranty, 
Cent.  Dig.  U  87-00;   Dec.  Dig.  S  77.*] 

Appeal  from  District  Court,  Hemphill  Coun- 
ty;  C.  E.  Gustavns,  Special  Judge. 

Action  by  the  Bank  of  Miami  ftgainat  D. 
J.  Yotmg  and  others.  Judgment  for  plain- 
tiir.  and  defendants  aroeal.  Afflrmed. 


H.  El  Hoover,  of  Canadian,  and  Swing  ft 
Dial,  of  Miami,  for  appellants.  B.  M.  Baker, 
and  G.  O.  McCrohan,  both  of  Canadian,  and 
J.  A.  Holmes^  of  Miami,  for  appellee. 

HUFF,  C.  J.  The  statement  of  the  allega- 
tions in  plainttfTs  petition  by  ai^wUants  la 
adopted  by  us,  as  the  appellee  concedes  that 
it  Is  substantially  correct.  The  statement  of 
exceptions  and  pleas  of  defendants  will  not 
be  made,  as  we  think  our  opinion  will  other- 
wise disclom  the  issues  made  thereby: 

"This  suit  was  filed  In  the  district  court 
of  Hemphill  county,  on  the  20th  day  of  De- 
cember, 1912,  by  T.  M.  Cimnlngham,  Lu  B. 
Robertson,  W.  S.  Martin,  T.  J.  Boney,  and 
others,  a  partnership  engaged  in  a  general 
banking  business  at  Miami,  Tex.,  under  the 
firm  name  of  the  Bank  of  Miami,  against  D. 
J.  Young,  Robt  Moody,  Thos.  F.  Moody,  and 
W.  S.  Martin.  The  plaintiff  alleged:  That 
on  and  prior  to  the  2l8t  day  of  September, 
1912,  the  defendants  were  engaged  in  a  gen- 
eral banking  business  as  partners,  at  Miami, 
under  the  firm  name  of  the  Bank  of  Miami, 
and  on  that  day  the  plaintiff  organized  tbe 
partnership  and  purchased  the  banking  bu^- 
nesEf  of  the  defendants,  and  continued  the 
business  under  the  firm  name  of  the  Bank  of 
Miami,  and  that  the  purchase  included  the 
banking  business,  real  estate,  books,  notes, 
accounts,  and  overdrafts  of  the  defendants. 
That  a  written  contract  was  entered  into 
between  the  parties,  which  idclnded  an  ob- 
ligation  on  tbe  part  of  the  defendants  to  guai^ 
antee  the  payment  of  all  notes,  overdrafts, 
accounts,  and  other  paper  due  at  the  time  of 
tbe  sale  to  the  Bank  of  Miami,  but  said  guar- 
anty being  given  In  consideration  of  the  pur- 
chase price  paid  by  plalntltf  for  said  banking 
business  and  under  such  conditions  as  fol- 
lows: That  all  the  notes,  overdrafts,  etc.,  due 
and  to  become  due  the  bank  were  to  be  col- 
lected by  the  newly  organized  bank,  In  so 
far  as  collections  could  be  made  by  notice 
and  demand  on  the  debtors;  that,  U  same 
could  not  be  so  collected,  plaintiff  was  to  turn 
over  the  paper  not  collected  to  an  attorney, 
selected  by  defendants,  for  collection  by  suit, 
and  defendants  were  to  sue  on  all  of  said  pa- 
per so  turned  over  and  prosecute  to  Judgment 
thereon  promptly  and  collect  by  execution. 
If  collection  could  not  be  thus  made  by  execu- 
tion, then  defendants  were  to  pay  plaintiff 
all  the  money  due  on  the  paper  not  so  col- 
lected. That  thereafter  they  requested  the  de- 
fendants to  designate  an  attorney,  and  the  de- 
fendants designated  H.  E.  Hoover,  and  there- 
after they  presented  to  said  Hoover  many  of 
the  notes,  accounts,  and  overdrafts,  and  re- 
quested him  for  the  defendants  to  bring  suit 
upon  and  o)llect  the  same.  That  Hoover,  act- 
ing for  the  defendants,  accented  certain  of 
the  overdrafts  and  notes  for  collection,  but 
rejected  many  others,  and  turned  thein  to 
the  plfdntiff  and  notified  the  plaintiff  the  de- 
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f^dants  would  not  nndertafee  the  collection 
of  the  same  and  denied  all  llabllitr  and  re- 
sponsibility thereon  nnder  the  contract  That, 
by  ttielr  act  In  refusing  to  take  charge  of  said 
collectlonB  and  refusing  to  pat  same  into 
Judgment  and  denying  liability  thereon,  Qie 
defendants  broke  their  contract  with  idaln- 
tiff,  and  plaintiff  alleged  that,  pursuant  to 
the  terma  of  said  contract,  it  presented  to 
said  attorney  certain  overdrafts  and  notes 
which  are  set  out  in  the  pleadii^ ;  that  the 
attorney  accepted  all  of  said  notes  and  over^ 
drafts  so  prissented  for  collection  exc^t  the 
note  of  O.  C  Nickel,  Geo.  Nickel,  H.  a  Hai^ 
lis,  five  notes  of  Tom  Cook,  and  the  note  of 
J.  O.  Ramsey,  and  the  note  of  Vf.  Q.  Craw- 
ford, and  all  of  the  overdrafts,  except  the 
overdraft  of  S.  H .  Bird,  J.  O.  Ramsey,  and 
H.  B.  Batloff  (tteee  notes  and  overdrafts 
refused  being  the  only  ttons  in  controversy 
in  this  salt).  In  the  seventh  paragraph  of 
the  petition  the  plaintiff  charges  tiiat  the  de- 
fendants, by  breaching  the  contract  and  de- 
nyl^s  liabill^  on  said  notes  and  orardrafts, 
bad  damaged  plaintiff  in  tlie  sum  of  $25,000, 
and  prayed  for  judgment  for  the  amount  due 
on  the  notes  and  overdrafts,  attorney's  fees 
and  Interest,  and.  If  that  should  not  be  al- 
lowed, theu  it  prayed  for  Judgment  for  the 
amount  due  on  all  overdrafts,  said  notes,  at- 
torney's fees,  and  Interest  shown  to  have 
been  rejected  by  the  defendants,  and.  If  same 
should  be  rejected,  then  the  decree  of  the 
court  flxlng  the  liability  of  defendants; 
prayed  for  a  writ  of  mandamus  for  costs  of 
suit." 

The  trial 'court  made  the  following  find- 
ings: 

Tindings  of  Fact 

"First.  I  find  that  on  and  prior  to  Sep- 
tember 21,  1912,  defendants  D.  3.  Toung,  Rob- 
ert Hoody,  Thomas  F.  Moody,  and  W.  S. 
Martin  were  the  owners  of  a  banking  busi- 
ness, located  at  Miami,  Tex.,  conducted  by 
them  as  c<^artners,  under  the  firm  name  at 
the  Bank  of  Miami,  Tex.,  and  wlU  herein- 
after be  referred  as  to  the  *01d  Bank.' 

"Second.  That  on  September  21,  1912,  said 
defoDdants  sold  said  banking  bu^ess  to  the 
defendant  W.  S.  Martin  and  his  assodatee, 
being  the  plaintiffs  named  in  the  petition, 
who  continued  to  conduct  tiie  said  banking 
bastness  as  copartners  using  also  the  firm 
name  The  Bank  of  Miami,  Texas,*  and  will 
be  hereinafter  referred  to  as  the  'New  Bank.' 

"Third.  That  the  sale  of  said  banking  busi- 
ness by  the  old  bank  to  the  new  bank  waa 
evidenced  by  a  written  contract,  of  date 
September  21,  1912,  with  two  supplements 
thereto,  admitted  In  evidence  on  the  trial, 
and  that  said  contract  fixed  Uie  rights,  duties, 
and  liabilities  of  all  of  the  lurtles. 

"Fourth.  That  when  said  contract  was  en- 
tered into  there  was  owned  and  in  possession 
of  the  old  bank,  as  a  part  of  its  assets,  the 
following  notes  and  overdrafts,  which  were 
owing  to  it,  to  wit:  Note  of  H.  C.  Harris,  for 


9206,  dated  July  6, 1900,  doe  90  days;  inter- 
est 10  per  cent  from  maturity,  bearing  a 
credit  of  $117,  dated  September  22,  1911. 
Note  of  a.  G.  NlAel  and  Geo.  W.  Nlckd  for 
$5125,  dated  March  8, 1910,  doe  90 days;  In- 
terest 10  per  cent  from  maturi^,  beuing 
credit  of  $20,  dated  October  8,  lOia  Note  of 
W.  G.  Crawford  for  $37,  dated  Aognst  IS, 
1910,  due  90  days ;  interest  10  pw  cent  from 
maturity,  bearing  credit  ct  $2.4S,  nndated; 
another  credit,  interest  paid  to  January  20, 
1911;  another  credit  of  $10  dated  September 
13,  1911;  and  another  credit  'interest  paid 
to  January  4,  1912.*  Four  notes  of  Ttunnaa 
Cool^  one  for  $691.66,  one  for  |50(^  one  fOr 
$1,000,  and  one  for  ^,500,  all  dated  Decem- 
ba  27, 1911,  due  six  montbs  after  date,  bear- 
ing interest  at  the  rate  <tf  10  per  cent  after 
maturity,  and  one  note  of  Thomas  Cook  for 
$1,65(^  dated  September  l,  1912,  due  one  day 
after  date,  bearing  Interest  at  10  per  cmt 
from  date.  Overdraft  against  S.  M.  Bird 
for  $2,60L2B  and  overdraft  against  J.  G. 
Ramsey  for  $214.29.  And  that  said  notes 
and  overdrafts  are  the  only  items  Involved  in 
this  suit,  and  were  Included  within  the  terms 
ot  the  contract  of  September  21, 1912. 

"Fifth.  That  the  evldenoe  introdooed  did 
not  show  that  the  Old  bank  heild  uiy  aecnrity 
for  the  payment  of  said  notes  and  overdrafts, 
except  the  Thomas  Cook  notes,  upon  which 
oblii^tlons  it  held  collateral  as  fttllows:  Two 
notes  from  Fred  D.  BSlne  and  Ulrlcka  Kline, 
payable  to  tba  order  ot  Andrew  B.  lArson, 
indorsed  tn  blank,  without  recourse,  by  the 
latter,  and  also  bidorsed  by  Thomas  Cook, 
dated  May  6, 1910,  one  for  $1,000  doe  on  or 
before  May  6,  lOlS,  and  the  other  for  $2,700, 
due  on  or  before  May  6,  1915,  both  beuing 
interest  at  7  per  cent  from  date,  and  were 
secured,  as  the  testimony  showed,  by  a  mort- 
gage on  some  land  in  the  state  of  Oklahoma, 
npon  whkdi  there  were  some  prior  tncnm- 
brances  of  awroxiniately  $4,000,  and  that  Uie 
land  was  subseanently  sold  at  sherUrs  sale 
under  foreclosure  of  one  of  the  prior  incum- 
brances ;  and  four  mortgages  In  the  form  of 
deeds  encuted  by  Thomas  Cook  to  W.  S. 
Martin  for  some  town  lots  In  Hereford,  Tex. ; 
and  a  tract  of  land  In  Castro  county,  Tex., 
containing  327  acres. 

"Sixth.  That  the  new  bank,  after  tte  pur^ 
diase  of  the  banking  business  and  the  execu- 
tion of  the  contract  of  September  21,  1912. 
and  within  80  days,  in  substantial  compliance 
of  said  contract,  attempted  to  collect  said 
notes  and  overdrafts,  bat  failed  to  do  so,  and 
such  indebtedness  is  still  owing  and  unpaid. 

"Seventh.  That  the  new  bank.  In  sObstan- 
tlal  compliance  with  the  contract  of  purdiaae 
and  within  a  reasonable  time,  and  without 
breach  or  waiver  of  ite  rights  under  said 
contract,  requested  D.  J.  Toung  to  select  and 
designate  an  attorney  to  sue  npon  said  notes 
and  ovordratts,  and  collect  them  by  Judg- 
ment and  execution  If  possible,  with  the  end 
In  view  of  complying  with  the  terms  of  said 
contract  of  purchase,  and  holding  the  old 
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bank  liable  tta  fb»  ultimate  payment  of  aU 
of  said  Indebtedness,  in  accordance  with  the 
terms  of  said  contract 

"MghtlL  That  In  pursoance  of  the  request 
of  the  new  bank,  for  the  selection  and  desig- 
nation of  an  attorney,  the  defendant  D.  J. 
Tonnft  BCtlBg  for  tbB  old  bank,  under  the 
terms  of  said  contract,  did  on  November  11, 
1912^  sdect  and  designate  H.  XL  Hoover,  Esq., 
■an  attorroy  of  Canadian,  Tex.,  to  handle  said 
indebtedness,  and  notlfled  the  new  bank 
thereof  whidi  was  In  snbstantlal  compli- 
ance with  said  contract 

**NlntlL  That  the  said  H.  B.  Hoorer  ac- 
-c^»ted  the  derignatlon  of  hims^  and  there- 
upon and  thereby  became  the  agent  and  rep- 
resentative  of  the  old  bank  to  act  for  them 
in  the  prendses,  and  defendants  are  bound 
by  Ida  acts  in  reference  to  the  indebtedness 
mentioned. 

"Tenth.  That  correspondence  was  condnct> 
-«d  between  the  new  and  old  banks  during  the 
months  of  October  and  November,  1912,  prior 
to  November  19.  1912,  as  shown  by  the  let- 
ters offWed  In  evidence;  some  of  tbe  letters 
teferring  to  some  of  the  items  of  Indebtedness 
mentioned,  bat  not  to  all  of  them. 

"Eleventh.  That  on  November  14, 1912,  the 
-old  bank  called  upon  the  new  bank  to  place 
In  bands  of  H.  B.  Hoover  all  of  the  indebted- 
ness then  due,  which  the  new  bank  would 
not  release  from  tiie  guaranty  contained  In 
tbe  contract  of  September  21,  1912,  and  in 
pursuance  to  such  request  the  new  bank  on 
or  about  November  19,  1912,  delivered  to  tbe 
said  H.  B.  Hoover  a  number  of  notes  and 
overdrafts,  including  the  notes  and  oter- 
drafts  involved  in  this  suit 

•TTwelfth.  That  in  making  delivery  to  H. 
n  Hoover,  on  or  about  November  10, 1912.  of 
the  notes  and  overdrafts  involved  in  this 
flult,  the  new  bank  was  acting  in  substan- 
tial compliance  with  the  terms  of  the  con- 
tract of  September  21,  1912,  and  vrtthin  a 
reas<mable  time,  and  the  evidence  ofCered  in 
b^ialf  of  the  old  bank  was  not  sutBdeat  to 
show  that  there  had  been  a  breach  or  waiver, 
by  the  new  bank,  of  the  terms  of  said  con- 
tract as  to  m<Ai  items  of  indebtednras. 

"Thirteenth.  That  the  said  H.  B.  Hoover, 
acting  for  the  old  bank,  on  or  about  Novem- 
ber 21,  1912,  returned  tbe  items  of  indebted- 
ness involved  In  this  salt  to  the  new  bank, 
and  declined  and  refused  to  carry  out  the 
terms  of  the  contract  as  applied  thereto,  as 
evidenced  by  the  letter  of  said  H.  B.  Hoover 
to  W.  8.  Martin,  cashier,  dated  November  21, 
1912,  read  la  evidence  on  the  trial  of  this 
case,  vrhidi  letter  I  find  to  be  a  repudiation 
of  the  contract  and  denial  of  any  and  all 
liability  on  the  Items  involved,  which  act  has 
been  folly  ratified  by  the  old  bank. 

"Fourteenth.  I  further  find  that  the  testi- 
mony offered  by  the  old  bank  to  show  that 
there  was  loss  of  security,  in  the  sale  of  the 
land  In  Oklahoma  under  prior  incumbrances, 
was  insnfDcient  to  show  there  had  been  a 
loss  of  security  such  as  would  release  the  old 


bank  fnnn  tl»  guaranty  as  to  the  Thomas 
Cook  Qotea. 

"Fifteenth.  I  further  find  that  the  new 
bank,  after  tbe  return,  by  the  said  H.  B. 
Hoover,  of  the  lt«D8  of  indebtedness  involv- 
ed in  this  salt  on  November  21, 1912,  has  not 
instituted  suit  upon  any  of  them  or  taken 
any  farther  action  to  enforce  collection." 

By  clause  4  and  the  supplement  to  the  con- 
tract, the  Moodys  and  Young  guaranteed 
IB/so  of  the  notee  and  overdrafts  of  the  old 
bank,  as  shown  by  the  books  on  the  21st 
day  of  September,  1912,  "in  case  of  failure 
to  collect  said  notes,  as  hereioafter  indicat- 
ed." All  notes  and  overdrafts  gnarauteed  by 
the  old  bank  were  to  be  collected  by  the  new 
bank.  Demand  for  payment  was  to  be  made 
Immediately  upon  the  Indebtedness  becoming 
due,  and.  If  not  promptly  paid,  the  paper 
was  to  be  placed  in  the  hands  of  an  attorney 
for  collection  by  suit  and  suit  to  be  Imme- 
diately instituted  thereon.  The  attorney  was 
to  be  selected  by  the  old  bank ;  suit  was  to 
be  pressed  to  Judgment  as  soqn  as  possible ; 
and,  when  Judgment  was  obtained,  execution 
was  to  be  Issaed;  and,  if  the  mon^  could 
not  be  made  by  execution,  then  the  old  bank 
was  to  pay  tbe  same  upon  a  due  transfer  of 
the  Judgment  to  tbe  parties  composiug  the 
old  bank.  By  tbe  contract  the  old  bank 
transferred  to  the  new  the  entire  property 
of  the  Bank  of  Miami,  Including  the  banking 
house  and  grounds,  all  bUls,  notes,  and  other 
property  of  whatsoever  kind  or  character; 
the  price  was  the  capital  stock,  $2S,000,  sur- 
plus 916,000,  and  the  net  earnings  of  the 
business  from  January  1,  1^12,  to  date  of  de- 
livery ot  the  property,  and  $2,600  bonus  and 
premium. 

[1]  By  ezceptlonB  and  plea  in  abatement, 
the  airpellant  sought  a  dismissal  of  tbe  caute 
for  the  reason  fliat  the  prtneipal  obligors  In 
the  notee  and  overdrafts  were  not  made  pai^ 
ties,  and  no  excuse  in  law  was  alleged,  au- 
thorizing the  suit  against  the  goarantors, 
without  Joining  the  principals,  on  tbe  ground 
that  the  app^nts  in  the  contract  decilared 
on  were  only  sureties  or  guarantors.  "The 
guarantor,  being  bound  by  a*  separate  con- 
tract and  only  collaterally  liable,  cannot  be 
Joined  in  the  ^me  mit  with  the  prindpaL" 
Brandt^  Surety  •&  Ouarantor,  |  2;  Shrop- 
shire T.  Smith,  37  S.  W.  174,  and  Id.,  37  S. 
W.  470;  Page  v.  White  Sewing  Machine  Ca, 
12  Tex.  Civ.  App.  827, 84  S.  W.  988.  The  con- 
tract of  guaranty  in  this  case  is  an  inde- 
pendent  undertaking  on  the  part  of  the  guar- 
antors. Th^  are  not  bound  by  the  same 
instrumrats  on  which  the  principals  are 
bound.  TUB  suit  was  upon  an  alleged  breach 
of  the  contract  of  guaranty  and  for  consequent 
damages.  We  are  therefore  of  the  oidnion 
that  it  was  not  necessary  to  Join  the  prind- 
pala  with  the  guarantors  in  this  suit,  and 
that  there  was  no  misjoinder  of  causes  of 
action.  We  do  not  think  articles  1204,  3818, 
and  8819,  Sayles*  CivU  Statutes,  apply  to 
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cases  of  this  character.  All  assignmeiits 
complaining  of  the  court's  action  In  overrul- 
ing exceptions  and  in  not  sustaining  the  plea 
of  abatement,  on  the  groimds  above  epedfled, 
are  OTerruIed. 

[2]  We  think  the  terms  of  the  contra<jt 
clearly  Indicate  that  the  suit  should  be 
brought  In  the  name  of  the  new  bank.  The 
paper  was  transferred  to  the  new  partner- 
ship, and  It  was  to  collect  the  same  by  de- 
mand or  on  a  Judgment  and  execution,  and, 
If  not  so  collected,  then  the  old  bank  would 
pay  the  debt  upon  the  transfer  of  the  Judg- 
ment By  the  eighth  provision,  the  old  bank 
had  the  option,  before  the  paper  was  placed 
In  the  hands  of  an  attorney  for  collection,  to 
pay  the  same  off  In  cash  and  take  a  transfer ; 
In  the  fifth  paragraph  the  old  bank  reserved 
the  right  to  designate  the  attorney  who 
should  conduct  the  suit  The  evidence  would 
warrant  the  court  In  finding  that  the  appel- 
lants had  the  right  to  direct  the  bringing  of 
the  suit  or  to  prevent  one  being  brought 

[3]  A  perusal  of  the  correspondence  be- 
tween the  parities  is  at  least  suggestive  that 
the  parties  to  the  contract  so  interpreted  it 
The  necessity  of  bringing  the  suit  under  the 
terms  of  the  contract  was  left  to  the  option 
of  the  old  bank.  Doubtless  the  suit  should 
have  been  prosecuted  in  the  name  of  the  new 
bank,  yet  both  parties  were  vitally  Interests 
ed  in  the  collection  of  the  indebtedness  uh- 
der  the  contract  Appellants  objected  to  the 
Introduction  of  the  contract  in  evidence,  be- 
cause there  was  a  variance  between  the  al- 
legations of  the  terms  of  the  contract  de- 
clared on  and  in  the  contract  offered  in  evi- 
dence. The  allegation  in  the  petition  that 
"plaintiff  was  to  turn  over  the  paper  not 
collected  to  an  attorney  selected  by  the  de- 
fendants for  collection  by  suit,  and  defend- 
ants were  to  sue  on  all  of  said  paper  so 
turned  over,  and  prosecute  to  Judgment 
thereon  promptly,  and  collect  by  execution," 
we  think  presented  no  material  variance  In 
the  allegation  and  the  contract.  Whether 
the  suit  should  be  brought  was  largely  in 
the  hands  of  the  defendants,  and  the  parties, 
as  above  suggested,  apparently  at  least  so 
Interpreted  the  contract;  but,  If  there  was 
a  variance  from  the  strict  letter  of  the  con- 
tract, It  was  immaterial  and  would  not  af- 
fect the  rights  of  the  parties  In  this  salt 
The  real  question  at  Issue  was  whether  ap- 
pellants breached  the  contract  True,  It  is 
alleged  as  a  part  of  the  breach  that  the  at- 
torney for  appellants  refused  to  take  charge 
of  the  collections  and  prosecute  to  Judgment; 
but  the  gravamen  of  the  breach  alleged  is 
a  denial  of  liability  and  responsibility  there- 
on under  the  contract  We  tdilnk  there 
was  no  error  in  admitting  the  contract  In 
evidence. 

The  court  found  from  the  evidence  before 
him  that  appellants  repudiated  the  contract 
and  denied  any  and  all  liability  on  the  con- 
tract involved,  which  act  was  afterwards 
ratifled  by  the  old  bank.  It  la  orgently  con- 


tended there  was  no  evidence  supporting  this 
finding.  We  are  Inclined  to  believe  there  la 
testimony  supporting  the  findings  of  the  tri- 
al court;  but  as  the  case  will  be  reversed, 
we  will  refrain  from  discussing  it 

[4]  Appellants  appear  to  have  based  thdr 
denial  of  liability  on  the  contract,  on  the 
ground  in  part  that  suit  was  not  brought  in 
30  days  after  the  date  of  the  contract  The 
seventh  paragraph  of  the  contract  stipulates 
that  all  paper  due  at  the  signing  of  the  con- 
tract shall  be  collected  in  30  days  or  suit 
brought  thereon  In  the  same  manner  as  men- 
tioned in  paragraph  5.  The  fifth  paragraph 
stipulates  that,  if  prompt  payment  Is  not 
made,  it  shall  be  placed  In  the  hands  of  an 
attorney  and  suit  immediately  instituted. 
The  thirteenth  provision  declares  the  terms 
of  the  contract  are  to  be  complied  with  and 
fully  settled  and  terminated  as  soon  as  pos- 
sible, taking  into  consideration  the  condi- 
tions to  be  met  consistent  with  good  business 
and  the  best  interest  of  all  concerned,  "but 
it  is  expressly  understood  that  time  is  not 
the  essence  of  this  contract"  We  have  con- 
cluded, under  the  provisions  of  the  contract, 
that  appellants  were  not  Justified  in  breach- 
ing the  contract,  because  of  the  thirty  day 
clause;  but,  under  the  provisions  of  the  con- 
tract, the  papers  should  be  placed  in  the 
hands  of  the  attorney  within  a  reasonable 
time,  taking  into  "consideration  the  condi- 
tions to  be  met,"  and  that  it  was  not  the  in- 
tention of  the  parties  to  make  time  the  es- 
sence of  the  contract  "If  a  party  desires 
to  make  time  of  the  essence  of  a  contract, 
he  should  leave  no  doubt  of  the  intention  of 
the  contracting  parties  so  to  make  it" 
Kirchofi  V.  Voss,  67  Tex.  320,  3  S.  W.  548. 

The  appellants  assail  the  findings  of  tbe 
court,  to  the  effect  that  the  appellee  was 
acting  in  substantial  compliance  with  the 
terms  of  the  contract  and  within  a  reason- 
able time,  In  requesting  Young  to  designate 
an  attorney  to  bring  suit,  and  In  placing  the 
paper  in  the  hands  of  the  attorney  so  desig- 
nated, and  that  In  so  doing  it  did  not  breach 
or  waive  its  right  under  the  contract,  be- 
cause appellants  assert  the  facts  did  not  war- 
rant the  finding.  We  overrule  all  assign- 
ments bringing  into  question  the  findings  of 
the  court  on  this  point 

[6]  As  seen  from  the  above,  we  do  not  be- 
lieve appellants  were  Justified  In  renounc- 
ing liability.  Having  done  so,  what  are  the 
rights  of  the  respective  parties?  Appellee 
upon  the  br^ch,  could  sue  for  damages. 
The  appellants,  by  the  twenty-first  assign- 
ment, assail  the  Judgment  of  the  court  iu 
holding  that  appellee  might  sue  for  damages 
for  such  breach  and  were  entitled  to  recover 
thereunder  the  face  value  of  the  notes  and 
overdrafts  sued  upon.  The  trial  court,  in 
his  conclusions  of  law,  held  appellee  is  "eir- 
tltled  to  recover,  as  measure  of  damages,  the 
amount  due  on  each  of  said  notes,  with  In- 
terest thereon  as  stipulated  in  said  notest 
to  the  date  of  Judgment,  and  tbe  amount  ot 
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tbe  oTerdrsftfl  on  September  21.  1912,  wltb 
interest  tbereoa  to,  the  date  of  Jndgment,  at 
tbe  rate  ot  6  per  cent  pei  annum,  and  have 
aocordiiigl7  rendered  tbe  Judgment"  The 
ideadings  do  not  allege  that  the  parties  exe- 
cuting the  notes  or  owing  tbe  overdrafts 
were  insolvent,  or  that  tbe.  debts  involved  In 
this  suit  were  valueless  or  noncoUectlble. 
Hie  evidence  does  not  show  such  to  be  their 
condition.  The  trial  court  does  not  find 
Bucb  to  be  the  fact  Appellees  allege  and 
prove  a  breach  of  the  contract  and  ask  for 
damages  tor  the  breach.  The  appellants 
deny  their  liability  on  tbe  guaranty,  in  ef- 
fect announcing  Uiey  would  not  take  tbe  In- 
debtedness after  it  was  reduced  to  judgmoit 
and  pay  for  it  Upon  the  repudiation  of  such 
executory  agreement  by  appellants,  the  appel- 
lee could  have  made  its  choice  between  the 
two  courses  open  to  It,  but  can  neither  confuse 
them  together  nor  take  both.  Appellee  was 
entitled  to  recover  tbe  damages  which  it 
sustained  from  the  breach  alleged,  which 
In  this  case  perhaps  was  the  face  value  of 
tbe  indebtedness.  This,  however,  was  sub- 
ject "to  abatement  in  respect  of  any  dr- 
cnmstances  which  may  have  afforded  Mm 
the  means  of  mitigating  bis  loss." 

When  appellants  renounced  liability,  the 
appellee  in  effect  agreed  to  such  renuncia- 
tion, and  was  therefore  remitted  to  its  ac- 
tion for  damages.  In  other  words,  they  re- 
tained the  indebtedness  as  their  property 
and  did  not  hold  appellee  to  tbe  contract  to 
pay  for  the  same  after  Judgment  Whatever 
that  indebtedness  was  worth  was  not  a-  loss. 
If  It  was  collectible,  then  the  Indebtedness 
was  not  a  loss,  and  no  damage  resulted 
therefrom.  By  the  Judgment  of  tbe  court, 
appellee  recovered  the  face  value  of  the 
debt,  with  interest,  and  may  still  retain 
the  Indebtedness  Itself  and  recover  on  it,  if 
there  is  security,  or  if  the  parties  or  any  of 
Okem  are  solvent  For  such  amount  which 
may  be  collected,  appellee  Is  not  damaged  in 
tbat  sum,  whatever  it  is.  The  pleadings  and 
evidence  should  not  only  show  a  breach,  but 
it  must  also  show  the  damage.  As  we  un- 
derstand the  record  in  this  case,  that  Is  not 
Bhoifu.  Greenwall  v.  Markowltz,  97  Tex. 
479.  79  S.  W.  1009,  66  L.  R.  A.  302.  In  the 
above  case.  Judge  Williams,  speaking  for  the 
Supreme  Court,  said:  "The  following  state- 
ment of  tbe  principles  governing  such  cases 
in  Frost  v.  Knight,  L.  R.  7  Excb.  112,  has 
commanded  the  acceptance  of  most  of  the 
text-writers  and  courts  in  England  and 
America:  The  law  wltb  referooce  to  a  con- 
tract to  be  performed  at  a  fatare  time,  where 
the  party  bound  to  performance  announces 
prior  to  the  time  his  intention  not  to  perform 
it  as  established  by  the  cases  of  Hochater 
V.  De  la  Tour,  and  Hie  Danube  &  Bla<^  Sea 
V.  Bowden,  Reid  v.  Hosklns,  and  Barwiidt 
T.  Buba,  on  the  other,  may  be  thus  stated: 
The  promisee,  if  he  pleases,  may  treat  the 
notice  of  Intentlcm  as  inoperative,  and  await 
the  time  when  the  contract  Is  to  be  executed, 


and  then  hold  the  other  party  responsible 
for  all  the  consequences  of  nonperformance ; 
but  in  tbat  case  he  keeps  tbe  contract  alive 
for  the  benefit  of  the  other  par^  as  well  as 
his  own.  He  remains  subject  to  all  his  own 
obligations  and  liabilities  under  it,  and  en- 
ables tbe  other  party  not  only  to  complete 
the  contract  if  so  advised,  notwithstanding 
his  previous  repudiation  of  it,  but  also  to 
take  advantage  of  any  supervening  circum- 
stance which  would  Jnstl^  him  In  de<llnine 
to  complete  It  On  the  other  band,  the  prom- 
isee may,  if  be  thinks  proper,  tieat  the  repn* 
dlatlon  of  the  other  party  aa  a  wrongful 
putting  an  aid  to  the  contract,  and  may  at 
once  bring  an  actl(m  aa  on  a  breach  ^  It; 
and  in  ancb  action  he  will  be  entitled  to  such 
damages  as  would  have  arlaoi  from  tbe  non- 
performance <tf  the  contract  at  the  appointed 
time,  subject,  however,  to  abatonent  in 
spect  of  any  dtcamstances  wblch  may  have 
afforded  talm  the  means  of  mitigating  bis 
loss.'  When  the  promisee  ad<^  the  lattter 
course,  treating  the  contract  aa  brofcra,  and 
himself  as  discharged  from  his  obligations 
under  it,  be  resolves  his  rl^t  Into  a  mwe 
cause  of  action  for  damages.  He  is  no  lon- 
ger concerned  with  the  disposltiw  which  the 
promisor  may  make  of  the  sobjectmatter  of 
the  contract" 

The  contract  of  guaranty,  as  we  Interpret 
It,  is  tbat  the  indebtedness  Is  collectible  by 
law.  The  burden  In  such  case  la  on  the 
plaintiff  to  show  tbe  noncoUectlbillty  of  the 
Indebtedness.  Brandt  Suretyship  &  Guaran- 
tor, H  111-115;  Evans  v.  BeU,  45  Tex.  668. 
If  there  is  any  presumption  to  be  indulged 
in,  It  should  be  presumed  that  tbe  debtor 
will  and  can  pay  his  obligation,  and,  in  the 
absence  of  proof  to  the  contrary,  tiiat  the 
appellee  can  and  will  collect  the  indebtedness 
declared  upon.  If  they  do  so,  then  they  have 
lost  nothing,  in  so  far  as  the  debts  are  con- 
cerned, and  are  not  damaged  In  that  sum  by 
the  breach  of  the  contract  The  appellee 
cites  US  to  tbe  case  of  Toung  v.  Dalton,  83 
Tex.  497,  18  S.  W.  879,  as  authority  sustain- 
ing tbe  measure  of  damages  adopted  by  the 
trial  court  In  that  case  the  contract  and 
breach  stipulated  for  the  payment  of  a  note 
— the  contract  price  of  the  cattle.  This  the 
purchaser  failed  to  do.  The  court  held  that 
tbe  aggrieved  party  could  sue  for  the  con- 
tract price  at  once  upon  the  breach,  and  that 
tbe  measure  of  damages  was  the  amoimt  of 
the  note  agreed  upon  or  the  contract  price. 
The  guaran^  in  this  case  Is  collection — not 
payment  When  the  contract  was  breached, 
the  damages  then  recoverable  are  to  be  meas- 
ured by  the  contract  Such  Indebtedness  not 
collectible  would  ordinarily  measure  the  ap- 
pellee's loss  or  damage.  We  think  tbe  oonrt 
was  in  error,  under  tbe  pleadings  and  evi- 
dence in  this  case,  in  fixing  the  measure  of 
damages  at  the  amount  due  on  the  notes  and 
overdrafts.  The  measure  of  damages,  in  our 
opinion,  was  the  difference  between  tbe  face 
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value  of  the  indebtedness  and  Its  actual  value 
to  be  ascertained  from  the  evidence. 

[I]  We  are  Inclined  to  think  the  trial  court 
was  In  error  In  Excluding  the  offered  testi- 
mony of  Tonng,  as  to  certain  representations 
made  by  Martin  to  him,  with  reference  to 
the  collectibility  of  tbe  paper  In  the  bank. 
We  shall  content  ourselves  by  referring  to 
the  authorities  dted  by  appellants.  Collln- 
«on  V.  Jefferiee,  21  Tex.  Ctv.  App.  653,  64  3. 
W.  28;  Byers  Bros.  v.  Maxwell  et  aL,  73  S. 
W.  437;  Griswold  v.  Hazard,  141  U.  8.  260, 
11  Sup.  Ct  972,  35  L.  Ed.  679;  Page  v. 
Krekey,  137  N.  T.  307,  83  N.  E.  811,  21  I*  B. 
A.  409,  33  Am.  St  Bep.  781.  As  to  whether 
Young  was  misled  or  ought  to  have  known 
tbe  condition  of  tbe  bank  paper,  or  did 
know,  will  be  determined  after  bearing  all 
the  evidence  by  the  court  or  jary  trying  the 
case.  If  there  had  been  no  other  error,  In 
the  present  oondltlcm  of  the  record,  we  would 
not  have  reversed  tbe  case;  tnit,  in  view  of 
another  trial,  we  express  onr  opinion  on  the 
admissibility  of  the  evidence  offered  and  re- 
jected. Tbe  tw^ftb  asslgnmoit  of  error  la 
therefore  sustained. 

[I]  We  regard  the  findings  of  the  trial 
court,  to  tbe  effect  that  ai^llants  renounced 
llablU^  under  the  contract  on  the  indebt- 
edness declared  upon  in  this  case  as  a  breach 
of  the  contract,  which  had  the  effect,  in  so 
far  as  appellants  were  able  to  do  so,  to  re- 
pudiate the  contract  itself  and  to  terminate 
the  contractual  relatton  betwerai  tiie  parties. 
This  afforded  the  appellees  an  opportunity 
to  accept  tbe  declaration  if  they  chose  to  do 
so,  and  thus  make  ^ective  the  declaration  of 
Intention  not  to  perform,  rendering  the  con- 
tract tbenbj  one  that  is  brokoi  on  tbe  part 
of  ftK>ellant8.  Tbe  appellee*  baring  accqit- 
ed  tbe  declaration,  could  at  tmce  sne  to  re- 
cover Uie  damages.  It  was  not  then  neces- 
sary to  show  that  all  tiie  precedent  conditions 
had  beoi  complied  with,  for  appellants,  by 
tbdr  renunciation,  dispensed  wltb  such  show- 
ing. .Ajnwllee  then  bad  a  cause  of  action  on 
the  breach  for  the  damages  sustained.  Kll- 
gore  V.  Northwest  Texas  BapUst  Educational 
Society,  90  Tex.  129,  37  S.  W.  698;  9  Cya 
686  ^  a. 

All  asdgoments  not  herein  mentioned  are 
overruled.  We  have  given  our  views  upon 
tbe  wlude  cas^  without  ffiq>res8lng  onr  oidn- 
lon  npon  each  assignment  separately. 

For  the  errors  pointed  out,  the  case  is  re- 
versed and  remanded  as  to  the  appellants 
herein,  but  will  be  affirmed  as  to  W.  8.  Mar^ 
.tin,  as  he  does  not  oomidaln  In  this  court  at 
the  action  of  Ibe  trial  court,  and  tbe  jnig- 
ment  as  to  talm  will  be  affirmed. 

On  Motion  for  Rehearing. 

The  earnestness  of  counsel  tor  appellee,  as 
well  as  the  ability  and  research  which  they 
have  put  forth  upon  the  motion  for  rehear- 
ing, bas  Induced  us  to  again  go  over  tbe  case 
carefully  and  to  examine  tbe  authorlttes  dt- 
•ed  In  the  motion.    In  citing  Greenwall  v. 


Markowltz.  97  Tex.  479.  79  S.  W.  1069,  66  L. 
B.  A.  302,  in  Che  orifl^nal  opinion,  we  did 
not  do  80  on  tbe  measure  of  damages,  bnt  as 
to  the  rights  and  remedies  of  the  parties, 
when  the  contract  is  breached  by  one.  Tbe 
case  of  Mudgett  v.  Texas  Tobacco  Growing 
Co.,  61  8.  W.  149.  cited  by  appellee,  illustrates 
the  principle  involved.  Judge  Gill  there  said: 
"Conceding,  however,  the  correctness  of  bla 
contention  that  he  was  wrongfully  discharg- 
ed, what  right  accrued  to  appellant,  and  whaf 
was  his  remedy?  Clearly,  not  a  suit  upon 
the  contract;  for  that  had  been  breached, 
and  his  remedy  was  either  an  action  for  dam- 
ages for  Its  breach,  or  to  treat  the  contract 
as  rescinded  and  sne  for  his  wages  already 
earned  and  due.  The  acUon  for  the  breach  of 
contract  is  not  for  wages,  but  for  damages. 
The  policy  and  purpose  of  the  law  in  such  a 
case  is  to  compensate  the  servant  for  the 
damages  suffered  as  a  proximate  result  of 
the  breach."  This  is  not  a  suit  on  the  con- 
tract ;  neither  Is  it  one  treating  the  contract 
as  rescinded  and  a  suit  to  recover  the  mon- 
ey paid  in  the  purchase  of  the  Imnk ;  but  It  is 
simply  a  suit  for  damages  occasioned  by  a 
breach — compensation  for  the  damages  suf- 
fered as  tbe  result  of  tbe  breach.  What  am- 
tract  Is  breached?  A  guaranty  of  tbe  col- 
lectibility of  the  indebtedness.  What  will 
compensate  appellee  tot  this  loss?  A  pay- 
ment of  such  Indebtedness  as  Is  nonoOUectlble. 
Wbat  facts  must  appellee  allege  and  prove, 
showing  damage  and  measure  tbe  compoi- 
satlon?  ^e  Indebtedness  not  collected  and 
that  which  cannot  b&  We  certainly  tmdet- 
stand  tbe  role  to  be  tbat  the  burdoi  la  on 
the  plaintiff  In  tbe  first  Instance  to  all^ 
and  prove  the  breach,  the  Injury,  and  tbe 
amount  necessary  to  compensate  him. 

Tbe  case  of  Johnston  v.  Hills,  26  Tex.  704, 
dted  by  appeUee,  is  one  In  which  Johnston  and 
Dewberry  occuided  tbe  position  of  Young  or 
tbe  old  bank,  and  B.  D.  and  D.  Q.  IflUs  oc- 
cupied tbB  position  of  Martin  or  the  new 
bank,  with  reference  to  tbe  cmtract  It 
should  also  be  borne  in  mind  that  was  a  suit 
on  the  contract — not  for  damages  for  Its 
breatih.  Johnston  and  Dewberry  bound  them- 
sdves  ultimately  to  pay  certain  Indebtedneaa 
Judge  Boberts  said  In  that  case:  "Johnston 
and  Dewberi7  In  effect  gnaran^  the  note  to 
be  good,  and  that  It  can  be  collected  so  as  to 
complete  the  extinguishment  of  th^  debt  to 
R.  and  D.  G.  Mills.  Such  a  guaranty  Im- 
poses on  S.  and  D.  O.  Mills  Qie  duty  to  use 
reasonable  diligence  In  the  collection,  by  due 
process  of  law,  in  Ito  ordinary  and  regular 
.course.  In  the  absence  of  any  Btipulatlon  to 
tbe  contrary.**  In  that  case  R.  and  D.  G. 
Mills  reduced  to  Judgment  the  debt  guaran- 
teed and  by  agreonait  granted  a  stay  of 
execution.  The  court,  In  that  case,  further 
discussing  It,  said:  *^t  was  Incumbent  on  R. 
and  D.  G.  Mills,  In  order  to  recover,  to  show 
they  bad  not  collected  the  numey  on  tida  note, 
and  having  shown  tbat^  In  the  steps  tak«i  by 
them,  th^  had  departed  from  the  regular 
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conise  of  tb«  law  by  glvliig  a  stay  to  Cox, 
that  Imposed  upon  them  the  burden  of  ahow- 
Ing  that  Oielr  fiiUure  to  collect  was  not  in 
whole  or  In  part  caused  bj  the  stay  which 
they  gave." 

The  contract  by  appellanta  In  thla  case  waa 
that  they  guaranteed  I'/xo  of  the  Indebted^ 
neaa  ao  tranaferred;  "that  la;  In  case  of  fail- 
ure to  collect  said  notes  aa  hereinafter  indi- 
cated.** tho  fifth  dlanse  of  the  contract  fol- 
lows the  above  sttpnlatlon,  and  la  headed 
*'GoIIection  of  Guaranteed  Notes— How  to  be 
Made."  They  most  be  collected  by  the  ap- 
pellees Martin  and  bis  assodatea  Demand  is 
to  be  made  immediately  upon  same  becoming 
due.  If  not  promptly  paid,  placed  in  the 
bands  of  an  attorney  for  collection  by  suit. 
Young  and  bis  associates  reserving  the  right 
to  designate  the  attorney.  The  suit  was  to  be 
pressed  to  Judgment,  and  when  obtained  exe- 
'Cation  to  be  issued,  and,  if  the  money  could 
not  be  made  by  execution,  then  appellants 
-were  to  pay  the  same  upon  the  transfer  of 
the  judgment  to  them.  If  this  was  a  suit  on 
the  contract  to  enforce  it  according  to  its 
terms,  as  was  in  Johnston  t.  Mills,  supra, 
then  appellees,  before  they  could  recover, 
would  have  to  show  that  they  had  not  col- 
lected the  Indebtedness  and  had  taken  all  the 
steps  which  the  contract  stipulated  they 
should,  and  that  they  were  ready  to  transfer 
the  Judgment  after  a  failure  to  collect  on 
execution.  This  contract  only  stipulated 
what  the  law  required  of  appellees  without 
the  contract.  In  Texas  City  Improvement 
Ck>.  V.  Orlswold,  41  S.  W.  513,  the  court  said: 
"The  question  Is  whether  or  not  appellant, 
having  guaranteed  collection  of  notes,  and 
not  their  payment,  was  subject  to  suit  until 
a  failure  to  collect  from  the  principals  by 
legal  proceedings.  Aa  stated  before,  we  have 
no  doubt  that  if  it  was  alleged  and  proved 
that  the  notes  were,  for  some  cause.  uncol< 
leetible,  resort  could  be  had  on  appellant,  and 
the  same  would  be  the  case  where  the  uncol- 
lectlbllity  of  the  notes  from  the  maker  is  dem- 
onstrated by  Judgment  and  return  of  nulla 
bona."  If  this  had  been  a  suit  on  the  con- 
tract instead  of  for  damages  occacdoned  by 
Its  breach,  the  burden  would  have  been  on  ap- 
pellees to  show  the  notes  had  not  been  col- 
lected and  were  not  collectible  after  prose- 
cuting  to  execution  and  by  failure  to  collect 
under  execution.  If,  after  a  return  nulla 
bona,  app^lants  failed  to  pay,  then  tbey 
ooold  be  sued  on  the  guaranty  for  the  sum 
so  due  under  the  terms  of  the  contract 

Under  the  breach  of  a  contract  upon  sale 
of  iR-operty,  If  the  warranty  is  breached,  or 
the  tlilug  sold  is  not  as  represented,  the  party 
aggrieved  has  two  remedies:  He  may  rescind 
and  recover  the  price  paid,  or  he  may  retain 
the  thing  sold  and  recover  the  difference  be- 
tween ita  value  and  the  agreed  price.  If  It 
should  prove  absolutely  worthless,  the  meas- 
ure of  his  damages  would  be  the  price  paid 


and  such  additional  apedal  damages  as  may 
have  resulted  therefrom. 

The  apptilesB  dte  a  line  of  authorities 
holding  that,  whoi  the  plaintlfl  alleges  and 
proves  damages  resulting  from  the  breach  of 
a  contract  or  from  a  wrong,  then  the  burden 
la  on  the  defeddant  to  show  that  the  plaintlfl 
could  have  mitigated  or  lessened  the  damages 
br  the  werdae  of  ordinary  care  at  dlUgoioe. 
This  role  is  not  denied  or  controverted;  bat 
we  think  It  will  be  hard  to  finds  case  where 
plalntUTs  cause  of  action,  whether  ex  con- 
tractu or  ex  d^cto,  is  made  out  by  dmply 
allowing  a  breach  or  wrong  without  showing 
any  injury  or  damage.  Appellees  assert  sim- 
ply that  appellants  must  afflrmatlTely  prove 
the  negative  of  the  inoposltfon  in  order  to 
escape  liability.  The  affirmative  proposition 
resting  on  appdlees  was  that  appellants  exe- 
cuted a  guaranty  that  the  indebtedness  could 
be  collected,  and  that  fhey  denied  llabUity, 
and  therefore  breached  the  contract  Hist 
tUs  action  damaged  than.  If  tlieindditedness 
was  paid,  they  were  not  damaged.  This  ap- 
pellees knew  better  than  appellants^  for  they 
had  ttie  paper.  If  not  paid,  if  tbey  could  c61- 
lect,  no  damage  would  result  under  the  guar- 
anty of  the  collection.  If  not  collectible,  tlwy 
should  all^  and  prove  that  fact  in  order  to 
show  the  damages.  If  it  became  nonooUect- 
ible,  because  of  negligence  or  the  want  of 
ordinary  care  on  the  i»art  of  appellees,  then 
the  burden  would  shift  to  appellants  to  show 
such  want  of  diligmice  or  care.  The  case  of 
Foster  County  State  Bank  v.  Hester,  18  N. 
D.  135, 119  N.  W.  1044,  dted  by  appeUees,  we 
think  sustains  our  view.  Other  cases  by  ap- 
pellees, we  think,  can  be  easily  distinguished, 
either  on  the  facts  proven  or  the  cmtrad;  up- 
on whidi  same  is  based.  We  believe  the 
proper  measure  of  damages  was  stated  by  ua 
in  the  original  opinion.  Brlghtman  v.  Beeves, 
21  Tex.  70.  The  case,  in  our  opinion,  was 
properly  reversed  on  the  grounds  stated  in 
the  opinion. 

The  motion  for  rdieailng  Is  overruled. 


BAKEB  V.  HAHN. 

(Court  of  <SvU  Appeals  of  Texas.  GalvestML 
Nov.  22,  1913.    Behearing  Denied 
Dec.  18,  1913.) 

1.  BiLU  AND  Notes  (|  462^— Pubadino  (|  8*) 

— COWOl-USIOMS. 

A  petition  alleging  that  a  note  was  trans- 
ferred to  plaintiff,  followed  bv  a  copy  of  the 
note,  which  apparmtly  waa  ngned  or  defend- 
ant, and  ttiat  the  terms  of  the  note  and 
resBon  of  the  transfer  defendant  became  liabw 
and  bound  to  pay  plaintiff  according  to  the 
terms  of  the  note,  does  not  state  a  cause  of 
action  and  will  not  support  a  default  judgment 
because  not  atl^^g  that  defendant  executed 
or  deUvered  the  note;  the  allegations  that  he 
became  bound  to  pay  plaintiff  being  a  mere  legal 
conclusion. 

[Eld.  Note.-— For  other  cases,  see  Bills  and 
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2.  JnDOHxnr  (|  17*)— Pbocess  to  SnsiAiiv— 

PxRsonAi.  Sbbtigk— Necessitt. 

Execution  M  in  &  personal  jadnnent  shoald 
not  be  awarded  by  the  judgment  In  an  action 
asainst  a  nonresident  commenced  by  mbititut- 
ed  service  and  attachment, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  25-33 ;   Dec.  Dig.  f  17."] 

5.  AtTACHHENT     (S     211*)  —  FOBBOLO0UU — 

Pleadikos  to  SUBTAin. 

Where  an  action  against  a  nonresident  is 
commenced  by  attachment,  a  default  judgment 
on  a  petition,  not  stating  a  cause  of  action  will 
not  warrant  a  foreclosure  of  the  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {{  706-721 ;  Dec.  Dig.  S  211.*] 

4.  ATTACHUENT  (H  118>  122*)— IB8UANCE— Va- 
UDITT. 

Where  the  affidavit  and  bond  for  the  issu- 
ance ef  an  attachment  were  sufficient,  the  fact 
that  the  petition  was  subject  to  general  de- 
murrer will  not  render  the  issuance  and  levy  of 
the  attachment  void,  and  the  petition  may  be 
amended  without  suing  out  a  new  writ  of  at- 
tachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
CentDig.  K  214.  S2S-337;  DecDig. « 119, 122.*] 

6.  JUDGllENT  (I  17*)— FiXADIirafl  TO  SUBTAm 
— AUBNOHSKTB— ETFKCT. 

Under  district  court  rules  13  and  14  (142 

5.  W.  xviii),  providing  for  amendments  and  that, 
tinless  the  substituted  instrument  shall  be  set 
aside,  the  instrument  for  which  it  is  substituted 
shall  no  longer  be  regarded  as  a  iwrt  of  the 
pleading,  an  original  petition  after  an  amend- 
ment is  no  part  of  the  pleading,  and  a  service 
of  the  original  petition,  together  with  notice, 
upon  a  nonresident,  where  the  action  was  begun 
by  attachment,  wul  not  support  a  judgment; 
the  original  having  been  anpplunented  by  an 
amended  petition. 

[Bid.  Note.— For  otber  CBMea,  see  Judgment; 
GentDig.  If  25-88;  Dec.  Di^  1 17.*] 

6.  Pbocess  (J  66*)— Sebvioe  bt  Pubijoation. 

Under  Rev.  St.  of  1911,  art  1869.  providing 
that,  where  the  defendant  is  absent  from  the 
state  or  is  a  nonresident,  the  clerk  shall  upon 
the  application  of  any  party  to  the  suit  address 
a  notice  to  the  defendant  requiring  him  to  an- 
swer plaintilTB  petition  and  that  a  certified  copy 
ct  the  petition  shall  accompany  the  notice,  the 
service  of  a  copy  of  the  amended  petition  Is 
not  authorized  where  the  notice  made  no  refer- 
ence to  the  amendment. 

[Ed.  Note.— For  other  cases,  see  ProceM,  Oent 
Dig.  S  53 ;  Dec.  Dig.  {  66.*] 

7.  CowBTrruTioNAL  Law  ({  312*)— Dun  Pbo- 
cess OT  Law— NONSESIDEITTS— Atiachuent 
— Effect. 

The  Issuance  and  levy  of  an  attachment  on 
the  property  of  a  nonresident  gives  the  court 
juTtMictlon  to  enforce  a  Judgment  recovered 
against  the  nonresident  upon  the  property,  and 
the  enforcement  of  such  judgment  Is  not 
a  deprivation  of  property  without  due  process. 

[Ed.  Note.— For  other  cases,  see  GonstitutioD- 
al  Law,  Cent.  Dig.  S  928;  Dec  Dig.  |  812.*] 

Error  to  District  Court,  Colorado  Count;; 
M.  Kennon,  Judge. 

Action  by  A.  W.  Hahn  against  N.  A.  Baker. 
There  was  a  judgment  for  plainOfC,  and  de> 
fsndant  brings  error.  Reversed  and  re- 
manded. 

W.  G.  Love,  of  Houston,  for  plaintiff  in  er- 
ror. Townsend,  Quln  &  Townsend,  of  Colum- 
bus, for  defendant  In  error. 


REESE,  J.  In  this  case  A.  W.  Hahn  sued 
N.  A.  Baker  in  tbe  district  court  of  Colora- 
do county  on  a  promissory  note  for  $1,300, 
payable  to  P.  Hahn,  administrator,  and  al- 
leged to  have  been  by  him  transferred  to 
plalntifr.  The  original  petition  was  filed  Oc- 
tober. 16,  1909.  Defendant,  Baker,  is  alleged 
to  be  a  resident  of  Cook  county,  IlL  On 
July  19,  1910,  the  plaintiff  made  affidavit 
and  executed  bond  as  required  by  statute  ln> 
such  proceedings  and  sued  out  an  attachment 
based  on  the  fact  that  defendant  was  a  non- 
resident, which  was  issued  July  23, 1910,  and 
levied  on  July  28,  1910.  on  two  lots  In  thfr 
dty  of  Houston  in  Harris  county,  Tex. 
Thereafter,  on  January  10,  1912,  plaintiff 
filed  an  amended  petition  adopting,  without 
repeating  them,  the  allegations  of  his  origi- 
nal petition  as  to  the  debt  and  alleging  the- 
facts  with  regard  to  the  issuance  and  levy 
of  the  attachment  and  praying  for  fore- 
closure of  the  attachment  lien.  Up  to  this 
time  no  service  of  any  kind  bad  been  had 
upon  Baker.  On  January  10,  1912,  a  notice 
was  Issued  under  the  provisions  of  the  stat* 
ute  for  service  upon  nonresidents  out  of  the 
state.  This  notice  refers  to  the  original  peti- 
tion fUed  October  16,  1909,  and  sets  out 
substantially  the  allegations  thereof,  and 
states  that  a  certlfled  copy  of  this  petition 
accompanies  the  notice.  No  reference  la- 
made  to  the  amended  petition  or  to  the  at* 
tachment  A  true  copy  of  this  notice  waa  on 
January  16,  1912,  delivered  to  Baker  in  the 
dtr  of  Chicago,  Cook  ooonty,  UL,  by  a  pw- 
Bon  duly  qnallfled  to  make  sach  service,  wba 
In  Ills  return  states  tbat  be  d^vered  tbls 
copy  of  the  notice  "with  certified  c<q;)iea  of 
the  plaintiff's  petition  accompanying  the 
same,"  Xfaweafter,  on  February  6,  1913» 
Judgment  was  rendered  In  favor  of  pbiititMf 
against'  tbe  defendant  fSor  tbe  amount  of 
principal,  interest:,  and  attorney's  fees  dae 
on  tbe  not^  amotmttag  to  f^DOLO^  and 
foreclosing  tbe  attadunent  Uan.  Tbe  defradr 
ant  brings  tbe  case  to  this  conrt  for  wrfew 
by  writ  of  error.  Tbe  parties  will  be  refor- 
red  to  as  plalntUt  and  defei^ant  as  in  tbe 
trial  court 

[1]  under  bis  first  and  aeoond  asatgnmoita 
of  error  defendant^  Baker,  assails  tbe  Judg- 
ment on  tbe  ground  tbat  the  pleadings  ct 
plaintiff  are  legally  insufficient  to  anthorlae 
the  Judgment  These  assignrnwite  will  ban 
to  be  sustained.  Tbe  allegations  of  tbe  pe- 
tition are  in  substance  tbat  on  tbe  ■  — 
day  of   ,  19 — ,  P.  Hahn,  administra- 


tor of  the  estate  of 


for  a  valuable 


consideration  transferred  to  the  plaintiff  a 
certain  promissory  note,  followed  by  a  copy 
of  a  note  for  $1,300,  dated  May  9,  1905,  pay- 
able December  1,  1905,  to  P.  Hahn,  adminis- 
trator, or  order,  with  Interest  and  attomejr'a 
fees,  and  signed  N.  A.  Baker.  It  Is  further 
alleged  that  P.  Hahn  transferred  the  note  to 
A.  W.  Hahn,  and  tiiat  by  reason  of  sucb 
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transfer  plaintiff  became  tlie  owner,  and  that 
"by  the  texmB  of  said  note,  and  by  reason  of 
tbe  transfer  of  saine  to  plalnttfl,  the  said  de- 
fcndant,  M.  A.  Baker,  tben  and  then  became 
liable  and  bound  to  plaintiff  and  prondsed  to 
par  plaintiff  the  said  sum  of  money  accord- 
Ins  to  the  terms,  reading,  and  ^Eect  of  said 
note.'*  There  is  no  all^tion  that  Baker  ex- 
ecnted  or  deUvered  the  note  to  P.  Habn  or 
to  anybody.  We  have  set  oat  every  material 
auction  of  fbe  petition  on  this  point  The 
petition  was  insuffldaat  to  authorise  the 
Jodsment  by  default  It  stated  no  legal 
cause  of  action  against  the  defendant  The 
'decisions  on  the  i>olnt  are  numerous  and  uni- 
torm.  We  cite  a  few  of  them:  Jennings  t. 
iloaa,  4  Tex.  463;  Fortune  y.  Kerr,  25  Tex. 
Supp.  310;  Malone  t.  Gralg,  22  Tex.  609; 
<>ra7  V.  Osborne,  24  Tex.  157,  76  Am.  Dec 
99;  Sneed  v.  Moodle,  24  Tex.  15&;  Moody  t. 
Benge,  28  Tex.  545.  The  allegation  that  de- 
leudant  was  Indebted  to  plalntifl  Is  a  legal 
conclusion.  No  facts  are  stated  from  which 
such  liability  would  result  Setting  out  the 
note  in  the  petition.  Including  the  signature 
"N.  A.  Baker,"  Is  not  equlTalent  to  an  al- 
l^tion  that  the  defendant  executed  It  The 
first  and  second  asslgnmwts  ot  error  are  well 
taken  and  must  be  sustained. 

12]  The  judgment  was  also  erroneous  In 
awarding  execution  as  upon  a  personal  Judg- 
ment, which  was  unauthorized.  The  court 
could  go  no  further  In  enforcing  payment  of 
the  judgment  than  by  a  sala  of  tbe  attach- 
ed prop^ty. 

[S,  4]  Aa  the  petition  was  Insoffldait  to  au- 
thorize a  Judgment  for  the  debt,  it  did  not 
authorize  a  foreclosure  of  the  attatdmient 
The  Judgment  of  foreclosure  must  also  fall. 
If  the  affidavit  and  bond  for  attachment  were 
Bufflclent  to  authorize  tbe  issuance  ot  the 
wilt,  and  there  Is  no  auggestion  that  they 
were  not,  the  fact  that  tbe  petition  was 
subject  to  general  demurrer  did  not  render 
the  issuance  and  levy  of  tbe  writ  of  at- 
tachment invalid.  Boyd  v.  Seville,  91  Tex. 
439,  44  S.  W.  2S7;  Tarklnton  v.  Broussard, 
61  Tex.  690.  The  case  of  Thomas  v.  Ellison, 
102  Tex.  864, 116  S.  W.  U41,  InferentlaUy  ap- 
proves this  doctrine,  thongjh  the  attachment 
was  quashed  In  that  case,  <hd  the  ground 
that  the  cause  of  action  set  up  In  the  amend- 
ed petition  did  not  accrue  until  after  the 
attachment  was  sued  out  The  fourth  as- 
alsnment  of  error  presenting  this  qoestton 
is  overmled. 

[1, 1]  App^nt  complains  of  Hie  fifth  as- 
signment of  error  that  the  notice  served  up- 
on him  was  not  suflSdoit  to  antttorlae  tbe 
foreclosore  of  the  attachment  Hen.  nils 
asslgnmrat  must'  be  sustained.  Tbn  notice 
was  accompanied  by  a  certtfled  copy  of  the 
original  petltton.  whidi  had  been  snperaeded 
by  the  Amended  original  petition,  and  could 
be  no  longer  regarded  as  a  part  of  tiie  plead- 
iDgs  In  the  record.    Bules  18,  14,  District 


Ooort  (142  S.  W.  xvUl).  No  retbrence  la 
made  In  the  notice  to  the  amended  petition, 
and  it  afforded  no  authority  for  a  delivery  of 
a  certified  copy  of  that  also.  B.  S.  1911,  arts. 
1869-1871.  OOier  questions  presented  by 
propositions  under  this  assignment  need  not 
be  decided.  This  Is  not  a  o^teral  attack 
upon  tbe  Judgment,  and  amstious  wtaidi 
might  be  material  in  case  of  audi  collateral 
attack  need  not  be  now  decided.  Bowers  v. 
Ghaney,  21  Tex.  86a 

[1]  We  overrule  tbe  sixth  assignment 
which  asa^ns  as  ground  of  error  that  the 
court  was  without  Jurisdiction  over  either 
the  person  or  property  of  defendant  and 
the  Judgment  Is  an  attempt  to  deprive  de- 
fendant of  his  proi)erty  wltiiout  due  process 
of  law,  in  violation  of  the  Constitution  of 
the  United  States.  Cooper  v.  Reynolds,  10 
Wall  319,  19  L.  Ed.  931.  Tbe  Issuance  and 
levy  of  tie  attachment  gave  the  court  Ju- 
risdiction of  the  property,  but  the  court 
could  proceed  no  further  towards  enforcing 
such  attachment  by  decreeing  a  sale  of  the 
property  until  service  was  had  upon  the  de- 
fendant in  some  one  of  the  modes  of  serv- 
ice provided  by  statute,  or  there  was  a  per- 
sonal appearance  in  some  way.  Stewart  v. 
Anderson,  70  Tex.  588,  8  S.  W.  295;  BarelU 
V.  Wagner,  6  Tex.  CIt.  Appi  445,  27  S.  W. 
17. 

It  Is  only  necessary  for  us  to  say,  on  this 
record,  that  tbe  Judgment  must  be  reversed 
for  the  errors  indicated.  This  does  not 
affect  the  issuance  and  levy  of  the  attachr 
ment  If  plaintiff  amends  his  petition  so  as 
to  state  a  good  cause  of  action,  and  tbe 
affidavit  and  bond  are  sufficient  Boyd  v. 
Beville,  Tarklnton  v.  Broussard,  supra. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  rouanded. 

Reversed  and  remanded. 


TEXAS  MIDLAND  B.  B.  v.  WIGGINS. 

(Court  of  GItII  Appeals  of  Texaa  Dallas. 

Nov.  29,  1913.    Rebearing  De- 
nied Dec.  18,  1913.) 

1.  Appkai.  and  Ebbob  (f  1001*)— Review— 
Ykbdicis. 

Where  there  is  any  evidence  snstainiDg  a 
verdict  it  will  not  be  disturbed  on  appeal ;  and 
hence  the  only  matter  for  tbe  appellate  court 
to  consider  npon  an  aBaignmeut  clullenging  the 
sufficiency  at  tbe  evidmce  is  whether  tlwre  was 
enough  evidence  to  go  to  the  jury, 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  S^TaOSSS-a^i  Dec. 
Dig.  I  1001.*] 

2.  RiiLBOADs  (8  327*)— GBoasnra  Acoideniv- 
Look  and  LiSTsn. 

Persons  aboat  to  cross  a  railroad  track 
must  look  and  listen  for  approaching  trains, 
and  a  failure  to  do  so  bars  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroada 
Cent.  Dig.      1043-1056;  Dec.  Dig.  S  327.*] 

3.  Railboads  (S  360*)— GBoaaiNO  Accident^ 
Jub;  Question. 

In  an  action  by  one  ran  down  by  a  train, 
the  Qaestion  whether  he  looked  and  listened  is 
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one  for  the  Jary  whenever  the  evidence  Is  con- 
flicting. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1162-1192;  Dec.  Dig.  {  350.»] 

4.  Afpbai.  and  Ebbob  (I  1008*)— Bbtibw— 

YlBDICTS. 

A  verdict  may  be  overruled  on  appeal, 
when  it  is  BO  against  the  preponderance  of  the 
evidence  as  to  be  manifestly  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  »93&-3e43;  Dec  Dig.  | 
1003.*] 

6.  Raiiaoadb  9  807*)— CtBoasnro  Aooxdxnts 
— Flaokan. 

When  an  ordinarily  pmdent  person  would 
have  maintained  a  flagman  or  watchman  at  the 
railroad  crossing  where  an  injury  occurred,  a 
failure  on  the  part  of  the  railroad  company  to 
keep  such  flagman  or  watchman  was  negligence. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  972-977,  9797  980;  Dec  Dig.  1 
307.»] 

6.  Railboads  (I  360*)— Cbosbing  Aooisbittb 
— Flaqmait. 

In  an  action  by  one  run  down  by  a  rail- 
road train,  the  question  of  the  railroad  com- 
pany's negligence  in  failing  to  keep  a  watchman 
at  the  crossing  held  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-U92;  Dec.  Dig.  f  350.*] 

7.  Etidbnoi  (i  117*)— ADinssiBizjTT— Poa- 

BBBBIOIT   OT  lilQITOB— PBOOF   OF  IBTOZICA* 

noH'. 

In  an  action  by  one  run  down  by  a  train, 
evidence  by  a  witness,  several  blocks  away  from 
the  accident,  that  when  he  reached  the  place  of 
the  accident  he  fonnd  a  pint  whisky  bottle,  one- 
third  full,  in  the  debris  of  plalntifCs  wagon,  is 
not  competent  standing  aldie,  to  show  intoxi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  13« ;  Dec  Dig.  {  117,*] 

8.  Tbiai.  (S  106*)— ABonMBirr  of  Couit8bi:>— 
Discbbtioh  of  Coubt. 

The  scope  of  the  argument  of  eonnsel  zests 
largely  in  the  dlseretton  of  ttu  trial  court 

[Bd.  Note.— For  other  easee.  see  Trials  Cent 
Dig.  I  267;  Dec  Dig.  |  106.*] 

9.  Appeal  aitd  Bbbob  (f  1080*)— Rbtibw- 
Habuiass  Ebbor— NEOBSsiTr  of  Showing 
Pbejudioe. 

In  an  action  by  one  ran  down  at  a  rail- 
road crossing,  argument  of  eonnsel,  baaed  on 
the  failure  of  defendant  to  prove  plaintiff's  in- 
toxication after  alleging  it  in  its  answer,  and  on 
tike  fAct  that  one  of  defendant's  witnesses  tes- 
tified in  another  case  for  dtfendant,  will  be 
conridered  harmless,  when  no  showing  of  preju- 
dice is  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4136;  Dec  Dig.  {  1060.*] 

10.  Tbiai.  ({  242*)— Inmvonom— Cohfdsbd 

lusTFtrcnows. 

In  an  action  by  one  run  down  on  a  rail- 
road crossing  where  the  court  chaiged  that  if 
any  of  the  things  all^d  to  have  caused  the  ac- 
cident existed,  and  their  existence  was  negli- 
gence and  the  proximate  cause  of  the  injury, 
the  finding  should  be  for  plaintiff,  a  further 
charge  that  if  plaintiff  was  guilty  of  contribu- 
tory negligence  which  proximately  caused  or 
contributed  to  the  accident,  verdict  should  be 
for  defendant,  even  tliough  also  guilty  of  negU- 

Suce,  was  not  Improper  or  misleading  in  deny- 
g  a  verdict  for  defendant,  even  though  it  was 
not  negligent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  669-C76 ;  Dec.  Dig.  |  242.*] 


11.  Davaobs  (S  2(^*)— AcTioirs--JuBT  Qttbs- 

TION. 

In  an  action  by  one  struck  by  a  train,  evi- 
dence held  sufficient  to  authorise  the  aabmia- 
sion  to  the  jury  of  plaintiff's  lOM  of  future- 
earning  capacity. 

[Ed.  Note.— For  other  cases,  see  Dami 
Gent.  Dig.  M  S4,  64,  68.  132,  144,  146, 
220.  533,  634;  Dec  Dig.  S  208.*] 

12.  Damages  (%  208*)— Pbbsonai.  Injubt— 
Loas  OF  FuTUBB  Eabnino  GAFACirr. 

Where  plaintiff,  a  negro,  was  only  able  to 
approximate  bis  age  at  60  years,  the  fact  that 
his  age  was  not  absolutely  established,  nor  Ms 
life  expectancy  proven,  is  no  ground  for  refna* 
al  to  submit  to  tiie  jury  the  question  of  his  loss 
of  future  earning  capacity:  it  appearing  that 
he  was  before  the  jury  for  Inspection,  ana  that 
testimony  was  oiEered  as  to  hla  previous  health 
and  habits. 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  U  M,  64,  68,  132.  144,  14B,  206, 
220,  583,  S3¥:  Dec  blgT  f  208.*] 

18.  Dahaoks  (I  182*)  — FBB80irA£  Injubt  — 

Vbbdict. 

An  award  of  (3,600  damages  to  a  negro 
60  years  old,  who  was  run  down  by  defendant's 
train,  is  not  excessive,  where  it  appeared  that 
before  the  accident  he  was  perfectly  sound  and 
able  to  earn  from  $1.60  to  $2  a  day,  but  after 
the  accident  he  was  permanently  disabled,  and 
could  do  nothing  but  the  very  lightest  labor, 
and  constantly  suffered  pain. 

[Bd.  Note. — For  other  cases,  see  DamagM. 
Gent  Dig.  S|  372-885,  306;  Dec  Dig.  1  iM*] 

Appeal  from  District  Court;  ^trfman 
County;  F.  L.  Hawkins,  Judge. 

Action  by  John -Wiggins  against  the  Tejas 
Midland  Railroad.  From  a  Jac^ment  tor 
plaintiff,  defendant  appeals.  Affirmed. 

Henry  C.  Coke  and  S.  W.  Marshall,  both  of 
Dallas,  and  Dasblell,  Cmmbaugh  &  Coon,  of 
Terrell,  for  appellant  Ed.  B.  Bmnpaaa,  of 
Terrell,  for  appellee. 

RASBURY,  J.  Appellee  was  struck  and 
Injured  by  one  of  appellant's  locomotives  at- 
tached to  a  passenger  train  at  a  point  In  Ter- 
rell, Tex.,  where  the  appellant's  railroad 
crosses  Moore  avenue.  Salt  was  Instituted 
in  the  court  below,  the  complaint  alleging 
such  injuries  to  be  the  result  of  the  negli- 
gence of  appellant  In:  (1)  Falling  to  sound 
the  whistle  and  ring  the  bell  for  the  miss- 
ing ;  (2)  moving  the  train  at  a  hlg:h  and  dan- 
gerons  rate  of  speed;  (3)  the  presence  of 
tmildlngs  and  platforms  upon  aK>ellanfB 
right  of  way  and  the  permitting  of  cars  to 
stand  upon  Its  side  track,  thereby  obstruct- 
ing appellee's  view  of  the  approachins  train, 
and  prev^tlng  him  from  hearing  signals; 
and,  (4)  falling  to  place  a  watchman  at  said 
crossing,  which  was  alleged  to  be  a  danger- 
ous and  hazardous  one.  Appellant  met  tbe 
charges  of  negligence  by  the  general  deidal. 
allegations  of  contributory  n^ligence  on  the 
part  of  appellee  in :  (1)  Not  looking  for  the 
train,  and  in  not  listening  for  the  signals; 
for  that,  had  he  done  so,  he  could  have  seen 
the  approaching  train  and  heard  the  signals 
in  time  to  have  avoided  the  accident ;  ^  in 
that  appellee  had  been  imbibing  Intoxicants 
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the  momlDg  of  Uie  accident,  and  as  a  result 
was  inatteutlTe  and  drowsy,  and  failed  to 
look  for  tbe  train;  (3)  that  the  balldtngs 
complained  of  were  not  on  a[^llant'8  right 
of  way,  and  bad  not  been  erected  by  its  per- 
mission, but  were  the  property  of  others,  and 
that  the  side  tracks  or  swlti^es  adjacent  to 
the  buildings  had  been  placed  there  to  serre 
the  owners  in  loading  and  unloading  freight ; 
and,  (4)  that  after  discovering  appellee  was 
alwut  to  cross  Its  track  ahead  of  Its  ap- 
proaching train,  appellant  used  every  effort 
in  its  power  to  stop  Its  train  in  time  to  avoid 
the  acddent,  but  was  unable  to  do  so.  Upon 
trial  by  jury  verdict  for  $3,600  was  awarded 
appellee,  followed  by  judgment  in  accordance 
thnewlth,  from  which  this  appeal  is  taken. 

The  evidence  Introduced  upon  trial  of  the 
ease  was  confltctiug,  but  in  deference  to  the 
verdict  of  the  Jury  it  sustains  the  following 
conclndons  of  fact:  Terrell  has  7>000  or 
8^000 'Inhabitants ;  CalUe  street  runs  north 
and  south  through  the  town,  and  appellant's 
line  of  railway  Is  laid  upon  and  in  the  center 
thereof;  Moore  avenue  runs  through  Terrell 
east  and  w^t.  The  injuries  w^  inflicted 
upon  appellee  at  the  point  of  intersection  of 
said  streets.  Said  Moore  avenue  Is  about  one 
mile  in  length  In  the  city,  and  Is  the  Impor- 
tant business  street  of  Terrell.  Practically 
all  of  Its  business  houses,  stores,  and  other 
Instltntlons  front  said  avenue,  and  surround 
as  well  the  place  of  fhe  accident.  Over  the 
avenue  and  across  appellant's  railway,  not 
only  all  the  east  and  west  local  traffic  passes, 
bat  the  east  and  west  traffic  from  the  sur- 
rounding country,  as  well  as  distant  traffic, 
which  is  heavy,  passes  over  said  avenue  and 
across  appellant's  railway.  At  the  intersec- 
tion desczlbed  the  four  corners  are  occupied 
as  foUowB :  South  of  Moore  avenue  and  west 
of  Cat  lie  street  is  the  Union  Depot  (used  by 
appellant  and  the  Texas  &  Padflc  Railway 
Company,  which  runs  parallel  with  and  south 
of  Moore  avmue).  South  of  Moore  avenue 
and  east  of  Oallie  street  Is  the  Starr-Mayfleld 
building,  nsed  for  wholesale  purposes,  and  to 
reach  which  appellant  has  built  a  switch 
from  a  point  north  of  Moore  avenue,  which 
extends  south  on  Callie  street  across  Moore 
avraue  to  said  building.  North  of  Moore 
avenue  and  east  of  Callie  street  is  the  city 
waterwwks  building,  some  sort  of  coalhouse, 
the  calaboose,  and  other  buildings  built  and 
maintained  by  the  municipality.  North  of 
Moore  avenue  and  west  of  Callie  street  and 
appellant's  line  of  railroad  Is  the  Carter- 
Jandrews  building.  Since  it  Is  in  and  about 
this  building  that  the  accident  occnrred,  we 
describe  Its  situation  find  surroundings  par- 
ticnlarly.  The  structure  fronts  85  feet  on 
Moore  avenue,  and  extends  back  on  Callie 
street  on  a  line  with  appellant's  railroad  lis 
feet  It  was  not  built  by,  and  is  not  upon  the 
appellant's  right  of  way.  On  the  east  or  Callie 
street  side  of  the  building  the  owners  there- 
of have  erected  an  elevated  platform.  North 


of  and  l>eyond  this  platform  at  some  point 
appellant  built  a  switch  branching  from  Its 
main  line,  for  the  purpose  of  serving  those 
who  occupy  said  building  in  unloading 
freight  There  la  about  13  feet  of  space  be- 
tween the  switch  and  the  building.  From  the 
switch  to  the  main  line  Is  19  feet,  This 
switch  not  only  parallels  the  Carter-Jan- 
drews  building  and  the  platform  to  the  end 
thereof  but  projects  into  the  north  side  of 
Moore  avenue.  In  the  front  of  the  building 
or  on  the  Moore  avenue  side  there  is  between 
the  building  and  the  cui4>  a  12-foot  sldewallc. 
The  switch  Just  mentioned  projects  past  the 
sidewalk  Into  Moore  avenue  from  3  to  8  feet. 
Said  Moore  avenue  is  about  76  feet  wide  be- 
tween curbs.  Deducting  for  the  gutters  at 
each  curb,  there  Is  available  for  traffic  about 
68  feet  In  addition  to  the  two  wholesale 
houses,  the  Union  Station,  and  the  city  wa- 
terworks, there  was  In  close  proximity  to- 
said  point  the  electric  light  plant.  Ice  plant, 
compress  and  oil  mill.  From  these  Institu- 
tions much  noise  and  resultant  confusion 
emanates.  On  the  morning  of  the  accident 
or  prior  thereto,  a  freight  or  "box"  car  had 
been  placed  by  appellant  upon  the  switch 
that  served  the  Carter-Jandrews  building, 
which  projected  Into  and  upon  Moore  avenue 
from  15  to  18  feet,  or  from  S  to  6  feet  beyond 
the  sidewalk  In  front  of  said  building  on 
Moore  avenue.  Appellee,  who  was  the  driver 
of  a  wagon  belonging  to  a  local  merchant  In 
Terrell,  was  directed  by  his  employer  to  go  to 
the  Starr-Mayfleld  building  herein  described, 
for  purposes  unimportant  to  mention  here. 
In  doing  so  he  entered  Moore  avenue  west  of 
CalUe  street,  and  while  proceeding  on  his 
way,  and  Just  after  passing  the  freight  or 
"box"  car,  and  as  his  horse  was  stepping  up- 
on appellant's  railroad  track,  or  was  thereon, 
the  horse  and  wagon  were  struck  by  an  In- 
coming passenger  train,  appellee  thrown, 
therefrom  upon  the  ground,  and  seriously 
and  permanently  injured. 

[1]  The  flrst  and  second  assignmoits  of 
error.  In  effect,  chall^ge  the  sufficiency  of 
the  evidence  to  sustain  the  verdict  and  the 
Judgmrat  It  is  vigorously  maintained  by 
the  appellant  that  appellee  could  have  seen 
the  train  in  time  to  have  avoided  the  acci- 
dent (notwithstanding  the  presence  of  the 
car  in  the  street),  that  the  signals  were  given, 
and  that  the  train  was  not  moving  at  a  dan- 
gerous rate  of  speed,  and  sets  out  at  length 
the  testimony  of  Its  witnesses  sustaining 
such  claim.  Just  as  vigorously  appellee 
urges  and  maintains  the  contrary  theory,  and 
substantiates  his  claim  by  quoting  in  like 
manner  the  testimony  of  his  witnesses.  As 
to  whether  appellee  could  have  seen  the 
train,  or  the  signals  were  given,  or  the  train 
was  moving  at  a  dangerous  rate  of  speed  are 
questions  to  be  determined  by  the  jury,  and 
onr  sole  function  is  to  read  the  evidoice  and 
determine  if  it  is  sufficient  to  carry  to  the 
jury  the  determination  of  eadi  ISBues  aa . 
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questions  of  fact  G.,  H.  ft  S.  A.  Ry.  Go.  v. 
Mlchalke,  90  Tex.  276,  38  S.  W.  31;  Receiv- 
ers H.  &  T.  C.  Ry.  Co.  v.  Stewart  (Sup.)  17 
S.  W.  33 ;  G.,  H.  &  S.  A.  Ry.  Co.  T.  Harris 
et  aL,  22  Tex.  Civ.  App.  16.  53  S.  W.  699. 
We  have  done  so,  and  conclude  there  was  no 
error  In  enbmittlng  such  Issues  to  the  Jury. 
In  connection  with  the  assignments  under 
discussion  the  nile  is  flrmly  established  In 
this  state  that  where  there  la  evidence  in  the 
record  which  sustains  the  verdict  of  the  jury, 
it  will  not  be  disturbed  by  the  appellate 
court  It  is  only  where  the  verdict  of  the 
Jury  is  manlfesUy  t^iinst  the  evidence,  or 
InadeQuate  with  or  c<mtraiy  thereto,  that  it 
becomes  our  duly  to  set  it  asid&  We  have 
not  set  out  the  testimony  of  both  sides  by 
way  of  comparison  in  order  to  BUBtaln  our 
conclusions,  since  there  la  no  occasion  to  do 
80.  Having  r^died  the  conclusion  we  have, 
and  counsel  being  familiar  with  the  rule  in 
such  cases,  we  anticipate  such  a  course  will 
not  be  expected  of  us. 

[2, 3]  It  la,  of  course,  the  duty  of  persons 
about  to  cross  a  railroad  track  not  to  walk 
or  drive  carelessly  Into  a  place  of  possible 
danger,  and  to  do  so  la  not  merely  an  im- 
perfect performance  of  duty,  but  an  entire 
failure  of  performance,  which  will  tnr  the 
rl^t  to  recover  damages  If  such  failure 
contributed  proximately  to  an  Injury.  But 
whether  the  complaining  party  did  so  con- 
tribute to  his  injury  is,  as  we  have  said, 
always  a  questlCHi  of  fact  for  the  jury  to 
determine  when  the  evidence  on  the  point 
is  conflicting.  On  the  other  hand,  where  the 
evidence  of  negligence  on  the  part  of  the  in- 
jured party  is  undisputed,  it  then  becomes 
the  duty  of  the  trial  court  to  instruct  a  ver- 
dict as  illustrated  by  the  following  cases: 
Haass  V.  G.,  H.  ft  S.  A.  Ry.  Co.,  24  Tex.  Civ. 
App.  135,  67  8.  W.  S65 ;  M.,  K.  ft  T.  Ry.  Co. 
T.  Martin,  44  S.  W.  703 ;  Bennett  v.  S.  L.  8. 
W.  Ry.  Co.,  36  Tex.  Civ.  App.  459,  82  S.  W. 
333 ;  G.,  C.  ft  S.  F.  Ry.  Co.  v.  Townsend,  82 
S.  W.  804.  In  consonance  with  what  we  luive 
said  the  assignments  are  overruled. 

[4]  Under  the  third  and  fourth  assign- 
ments of  error  appellant  asserts  that  the 
verdict  and  judgment  are  against  the  prepon- 
derance of  the  evidence.  These  assignments 
cannot  be  sustained.  While  it  Is  the  right 
and  duty  of  this  court  to  reverse  a  jadgment 
and  grant  a  new  trial  when  the  verdict  is  so 
against  the  weight  and  preponderance  of  the 
evidence  as  to  be  manifestly  wrong  (G.,  0.  & 
■  8.  F.  Ry.  Co.  V.  Walters,  49  Tex.  Civ.  App. 
71,  107  S.  W.  872;  I.  &  6.  N.  Ry.  Co.  v. 
Brice,  111  S.  W.  1097),  yet,  as  we  have  said  at 
another  place,  the  evidence  In  this  case  does 
not  warrant  such  a  conclusion. 

[K,  6]  By  the  seventh  and  eighth  assign- 
ments of  error  appellant  asserts  that  the 
evidence  was  Insufficient  to  authorize  the 
court  to  submit  to  the  jury  for  their  deter- 
mination whether  appellant  should  have  sta- 


tioned a  flagman  at  the  Moore  avoiue  and 
Callle  street  crossing.  The  settled  rule  in 
reference  to  the  issue  here  raised  is  that  if 
a  person  of  ordinary  pmdence  would,  under 
all  the  circumstances,  have  maintained  a 
flagman  or  watchman  at  the  crossing  where 
the  plaintlfF  was  Injured,  then  the  failure  on 
the  part  of  the  railroad  company  to  keep 
such  flagman  or  watchman  was  n^ligence. 
M.,  E.  ft  T.  Ry.  Co.  v.  Magee,  92  Tex.  616, 
60  8.  W.  1013 ;  Id.,  49  S.  W.  156 ;  C.  T.  ft  N. 
W.  Ry.  Co.  V.  Gibson,  35  Tex.  Civ.  App.  66,  79 
S.  W.  351 ;  C.  T.  ft  N.  W.  Ry.  Co.  v.  Gibson, 
83  S.  W.  862.  The  court  below  submitted 
the  issne  under  the  rule  announced  in  the  au- 
thorities cited,  and  no  complaint  is  made  of 
the  charge.  Accordingly,  the  issue  narrows 
as  to  whether  there  was  evidence  which  wai^ 
ranted  the  submission  of  the  Issue.  At  an- 
other place  In  this  opinion  we  liave  detailed 
the  population  of  TemU,  and  the  cmdjtlons 
surrounding  the  crossing  and  the  traffic  pass- 
ing over  same,  and  that  from  sudi  conditions 
mucdi  noise  and  ooufnsloii  resnltiid  at  the 
crossing.  As  to  whether  the  conditions  sur- 
rounding the  crossing  made  It  difficult  to 
hear  an  approadiing  train  and  rendered  the 
crossing  dangerous  and  hazardous,  the  sever- 
al witnesses  diff«%d.  The  solution  of  the 
conflict  was  with  the  jury,  and.  their  findings 
on  that  issue  being  within  the  rules  we  bara 
hereinbefore  stated,  we  are  not  authorized 
to  disturb  sam^  and  the  assignments  axe  ac- 
cordingly overruled. 

[7]  The  ninth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  below  to 
permit  appellant  to  prove  by  the  witness 
Clark  that  after  the  accident  he  found  a  pint 
bottle  in  the  wagon  which  appellee  was  driv- 
ing containing  whisky,  abont  one-third  full. 
On  this  Issue  appellant  alleged  that  appellee 
contributed  to  his  injury  by  Inattention  to 
the  approaching  train,  due  to  the  ftict  that 
he  was  drowsy  as  the  result  of  drinking  in- 
toxicants. Some  of  appellant's  witnesses  tes- 
tified that  appellee  "seemed  to  be  in  a  deep 
study,"  "he  was  sorter  bent  over,"  "John  was 
stooped  over,  looking  at  his  horse,"  "he  was 
driving  along  with  bis  head  down,  not  pay- 
ing any  attention ;  seemed  In  a  deep  study." 
Each  of  the  quotations  from  the  evidence 
was  by  different  witnesses.  The  bill  of  ex- 
ception was  signed  by  the  district  judge^ 
with  the  explanation  that  the  witness  Clark 
was  two  blocks  away  when  the  accident  oc- 
curred, and  before  he  arrived  there  other 
parties  had  arrived  and  were  removing  appel- 
lee; that  the  collision  had  crushed  the  wag- 
on, and  the  bottle  found  by  the  witness  was 
either  in  the  debris,  or  that  portion  of  the 
wagon  bed  left  lutact,  and  further  that  there 
had  been  no  proof  that  Wiggins  had  been 
drinkii^,  or  any  that  in  any  manner  connect- 
ed him  with  the  whisky.  We  conclude  that 
the  testimony  quoted,  while  admissible  on 
other  theories.  In  no  sense  established  that 
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appellee  was  intoxicated  on  the  day  of  the 
kcddent,  and  that  the  finding  of  the  txtttle 
of  whisky  in  the  manner  and  at  the  time  we 
have  detailed  was  a  circomstanoe  too  remote 
to  psove  Intoxication,  In  the  absence  of  oth- 
er connecting  facts  or  dreomstances. 

[I,  I]  The  tenth  assignment  complains  of 
the  action  of  the  trial  court  In  permitting 
counsel  for  appellee  to  discuss  and  draw  de- 
ductions from  the  allegation  by  appellant  that 
spp^ee  was  drunk  on  the  day  of  the  acci- 
dent, and  appellant's  failure  to  prove  such 
allegation.  The  court  qualified  the  bill  of 
exception  presenOng  the  alleged  error  by 
the  statement  that  while  no  sufficient  proof 
of  drunkenness  had  been  offered,  yet  the  al- 
l^tlon  had  been  read  to  and  in  the  presence 
of  the  Jury. 

The  eleventh  assignment  complains  of 
counsel  for  referring  to  the  fact,  after  being 
admonished  by  the  court  to  desist,  that  John 
Maide,  a  witness  then  on  the  stand  and  being 
examined  by  appellee's  counsel,  had  testified 
for  appellant  on  the  trial  of  another  case  to 
facts  Blmllar  to  those  testified  to  in  this  case. 

AMde  from  the  feet  that  whether  matters 
similar  to  those  covered  by  the  assignments 
above  occurring  upon  trial  are  to  be  permit- 
ted or  not  is  lai^ely  within  the  discretion  of 
the  trial  court,  it  is  not  made  to  appear,  nor 
can  we  say  from  an  examination  of  the  rec- 
ord, that  the  same  did  or  was  calculated  to 
bias  or  prejudice  the  jury  against  appellant, 
or  that  as  a  result  thereof  the  verdict  is 
0tbae  excesUn  or  against  the  weight  of  the 
evidence.  Banner  t.  Thomas,  159  S.  W.  102. 

[It]  The  seventeenth  assignment  of  error 
complains  of  paragraph  9  of  the  court's 
diai^,  which  Is  as  follows:  "If  you  find 
from  thk  evidence  that  plaintiff  was  guilty 
of  contributory  nee^lgence  as  eq>lalned  to 
you  In  tbB  preceding  paragraph  of  this 
cbargo,^  which  iiroxlmately  caused  or  contrib- 
uted to  the  acddent,  whlCb  resulted,  in  his 
injury,  you  wUi  find  for  tlie  defendant,  even 
thoi^b  yon  believe  that  the  defendant  Is  ateo 
KOllty  of  negligenca'*  The  critldam  of  this 
part  of  the  charge  Is  that  before  the  Jury 
could  find  for  appellant,  they  must  believe 
that  the  negligence  oC  appellee  caused  or 
contributed  to  the  injury.  In  short,  that  un- 
der this  charge  the  Jury  could  not  find  fer 
ai^eUant,  even  though  they  believed  that 
appellant  did,  In  referoioe  to  the  acddoit, 
that  wUdk  an  ordlnully  prudent  person 
would  have  done  under  the  same  or  simi- 
lar drcomstancea.  We  cannot  agree  with 
the  criticism.  The  trial  court,  with  much 
particDlarity  and  singular  clearness,  inform- 
ed the  Jury  Oiat  If  any  of  the  things  alleged 
to  have  brought  about  the  injury  did  in  th^ 
opinion  exist,  and  their  existence  was  neg- 
ligence, and  in  addition  were  the  proximate 
cause  of  the  injury,  then  to  find  for  appellee, 
or  if  they  did  not  exist,  or  if  their  existence 
was  not  negligence,  to  And  for  appellant. 
The  court  then.  In  order  to  present  appel- 

ISl  S.W.— 28 


lanfs  daim  that  appellee  contributed  to  bis 
injuries,  told  d»  Jury  th^  could  look  to  all 
the  evidenoe  to  determine  If  appellee  had 
used  such  care  as  a  jwrson  of  ordinary  pru- 
dence would  have  used  under  the  same  or 
slmUar  drcDnutancea,  and  that  If  by  looking 
he  could  have  seen  the  train,  or  by  listening 
he  could  have  heard  same,  etc.,  and  failed, 
he  would  be  guilty  of  oontribotory  negligence, 
and  could  not  recover.  The  court  then  adds, 
by  paragraph  9,  here  objected  to,  that  if 
appellee  was  so  gull^  of  contributory  negli- 
gence, they  should  Und  for  defendant,  even 
though  defendant  was  also  negligent  This 
chai^,  In  our  opinion,  is  not  only  not  mis- 
leading and  confnsing,  as  maintained  by 
counsel,  but  In  our  opinion,  accentuates  the 
defense  of  contributoiy  negligence.  The 
charge  does  not  permit  the  Jury  to  compare 
the  negUgence  of  the  parties,  but  directs  the 
jury  unequivocally  that.  In  the  event  appel- 
lee's own  negligence  contributed  to  the  In- 
jury, thea  to  return  a  verdict  against  him 
even  though  appellant  was  also  negligent 

[11]  By  the  eighteenth  and  nineteenth  as- 
sl^unents  of  error  appellant  asserts  that  the 
court  Bhould  not  have  submitted  to  the  Jury 
the  appellee's  right  to  recover  for  loss  of 
earning  capacity,  since  there  was  no  evidence 
In  the  record  authorizing  same,  or  showing 
impaired  earning  capacity.  Appellee  testified 
that  before  the  accident  he  was  In  good 
healtti,  as  sound  as  a  dollar,  had  never  been 
ill,  nor  had  the  services  of  a  physician,  and 
had  been  earning  to  $2  per  day.  Bis 

employer,  in  substance,  testified  to  the  same 
facts,  based  upon  an  acqnalntance  with  ap- 
pellee of  25  years,  and  adds  that  since  the 
acddrat  he  has  been  feeble  and  unable  to 
do  any  manual  labor  other  than  feed  horses 
and  deliver  Ught  packages.  Upon  the  trial 
of  the  case,  which  was  two  years  after  the 
acddent,  appellee  testified  that  there  was  atlll 
soren^  in  his  injured  parts,  that  he  suffered 
day  and  night,  at  Ctmee  could  not  sle^  at 
all,  and  was  compelled  to  use  a  crutclL  His 
injuries  are  a  crushed  and  broken  inst^  and 
an  injury  to  his  side.  His  physidana  say  his 
injuries  are  permanent  The  facts  related 
above  are,  In  our  opinion,  snffident  to  au- 
thorize the  submission  of  the  issue  of  the 
loss  of  future  earning  capadty. 

[12]  But  it  is  urged  that  neither  appellee's 
age  nor  Us  life  expectancy  were  proven.  Ap- 
pellee,  who  is  a  negro,  was  uncertain  about 
bis  age,  but  placed  it  at  50  years,  as  the  best 
approximation  he  could  make  of  It,  and  in 
this  statement  he  was  not  substantially  dis* 
credited.  Having  shown  appellee's  injuries, 
bis  past  earning  capadty,  and  his  age  and 
present  condition,  together  vrith  his  health, 
habits,  and  appearance  befbre  ttie  injury,  it 
cannot  be  said.  In  the  absence  of  other  &ft- 
dence,  that  the  failure  to  prove  aiqpellee's  ex- 
pectancy in  a  more  precise  manner  prevents 
the  submission  of  the  Issue  of  the  loss  of  or 
impaired  earning  capacity  In  the  future.  O.* 
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H.  &  W.  B7.  Go.  T.  lAcy,  86  Tex.  244,  24 
S.  W.  269.  The  erldeoce  did  establish  that 
b^ore  title  Injnty  appellee  was  in  perfect 
health,  was  Btrong  and  capable,  abstemious, 
and  earned  from  $1.60  to  $2  per  day. 

[13]  By  the  twentieth  assignment  of  error 
It  is  urged  that  the  reidlct  is  exceasiTe.  Onr 
rig^t  to  disturb  jury  Verdicts  Is  so  United 
and  so  surrounded  with  UmltatlonB  and  so 
well  understood  that  it  is  unnecessary  to 
here  state  the  rule.  Under  the  facts  just  re- 
cited under  the  eUlhteendi  and  nlneteentti  as- 
signments of  error,  and  those  stated  in  other 
portions  of  this  oidnion,  we  conclude  it  can- 
not be  fairly  said  that  the  verdict  is  ezces- 
Ave. 

We  have  carefully  examined  all  the  other 
assignments  of  error  in  the  brief  not  here 
specifically  discussed,  and  because  in  onr 
opinion  ttaey  present  no  xeverslble  error,  same 
are  overruled. 

The  judgment  is  affirmed. 


STAMP  T.  EASTERN  RT.  CO.  OF  NEW 
MEXICO. 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Nor.  la  1D18.   On  Motion  for  Behearing. 

Dec  13,  1913.) 

1.  Cabbiebs  (f  286*)— Cabbuob  or  Pasbkn- 
oxBs— Cabe  Rbquibbd. 

A  railroad  company  which  maintaina  an 
nnlighted  and  unguarded  station  platform  ele- 
vated fonr  or  five  feet  above  the  grouDd  is  guilty 
of  negligence  towards  its  passengers. 

[Ed.  Note.— For  other  cases,  BOO  Carriers. 
Gent.  Dig.  U  U42-1148, 1160-1162;  Dee.  Dig. 
I  286.*]    «  ™' 

2.  Oabbxebs  <i  827*>— Gabbiaok  or  Passbr- 

OBBS— CbHTBIBUTOBT  NEOLIOBKCB. 

A  passenger  who,  without  being,  familiar 
with  a  tlftilroad  station,  walks  around  the  plat- 
form in  the  dark,  without  any  particular  pre- 
cautions to  avoid  a  fall,  is  gail^.of  contribu- 
tory negligence  barring  recovery  for  injuries 
caused  In  a  fall  from  the  nnllghted  and  un- 
guarded platfonn. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Coit  Dig.  H  1363-1366;   Dea  Dig.  |  S27.*] 

8.  Cabbdebs  (9  323*)— Oabbiagk  or  Pabser- 

OEBS— OONTBIBUTOBT  NEOUGXNGS. 

That  a  railroad  company  owes  the  high- 
est degree  of  caie  to  a  passenger  upon  its  prem- 
ises will  not  excuse  the  eontnbntory  negligence 
of  the  passenger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent.  Dig.  {  1346;  Dec.  Dig.  |  828.*] 

4.  GOMUEXCE  (I  47*)— Intebbtatb  Gouubbob 

—What  Constitutes. 

Id  case  of  a  passenger  traveling  on  a  pass 
good  from  one  point  in  the  territory  of  New 
Mexico  to  another  point,  there  is  no  interstate 
carriage  or  question  of  interstate  commercd. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent  Dig.  |  26;  Dec.  DigTl  47.*] 

6.  EVIDERCE  (I  86*)— FOBEIOM  LAWS— PBOOF 

— Nbcessitt. 

A  foreign  law  is  required  to  be  proven  just 
as  any  other  substantive  fact. 

[Ed.  Note, — For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  35,  51;  Dec.  Dig.  S  35.*] 


6.  Evidence  (|  34^— Judiciax  Notioe. 

The  courts  will  take  judicial  notice  that 
before  statehood  the  decisions  of  the  Suprune 
Court  of  the  United  States  were  the  Uwof  0» 
land  in  the  territory  of  New  Mexico. 

[Ed.  Note.— For  other  caaea  see  Bvidinec* 
Gent  Dig.  H  49,  00;  Dec.  Dig.  |  84.*] 

7.  Cabbiebs  ({  307*)— Gabbuoe  or  Pabsbit- 
OEEs  — Conditions  in  Pass  aoaxhst  IjIa- 

BILITT— VALIDin  OB  GONDITJOnS. 

Wbers,  b^oie  statehood,  a  railroad  com- 
pany in  the  territory  of  New  Mexico  gave  plain- 
tiff a  pass  for  an  intrastate  trip,  a  condition 
in  tfae  pass  exempting  the  company  for  all 
liability,  whether  caused  by  its  own  negligence 
or  not,  was  valid. 
[Ed.  Note.— For  other  cases,  see  Carriers. 
Dig.  II  1262-1269,  1481;  De&  Dig.  | 

8.  Casbiebs  (!  307*)— Gabbiagx  or  Pabsen- 
GEBs— Fbee  Pass. 

A  pass  given  as  a  gratuity  is  none  the 
less  a  free  pass  because  the  carrier  requires 
the  person  using  to  sign  an  agreement  exempt- 
ing it  from  liability  for  Injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  1252-1259,  1491;  Dec.  Dig.  | 
80T.*] 

On  Motion  for  Rehearing. 

9.  Cabbiebs  (I  307*>— Casbiaoi  or  Pabsbv- 
oebs— Fees  Pass. 

A  pass  giveii  by  a  railroad  company  to 
the  mother  of  <me  of  its  employes  Is  none  the 
less  a  free  pass  because  the  ^ving  of  such  pass 
was  customary,  where  the  employ^  could  not 
have  sued  and  recovered  in  case  of  tbe  carrier's 
refusal. 

[Ed.  Note.— For  other  cases,  see  Garrien, 
Cent  Dig.  ii  1252-1258;  1491;  Dee.  IHg.  I 
307.*1 

10.  COTTBTS  (I  96*)—DE0I8I01f9— PBEOEDENTB. 
The  binding  effect  of  dedaions  of  the  Su- 
preme Court  upon  the  territory  of  New  Mexieo 
was  not  changed  by  act  of  Congress  of  iSmxA 
3,  1911,t  providing  that  the  amount  in  e<m- 
troversy,  upon  which  the  right  to  appeal  to  the 
federal  Supreme  Court  depended,  should  be  as- 
certained under  oath;  that  being  a  mere  mat- 
ter of  pleading  and  procedure. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  8S  825,  327,  828,  834;  Dee.  Dig.  1  9&*] 

11.  COVBTS  (9  95*)  —  Pbboedxnts  —  BlOST  TO 

Change. 

While  all  courts  may  change  thdr  dedaioiis. 
the  court,  in  determining  the  law  of  a  foreign 
state,  must  presume  that  an  authoritative  an- 
nouncement of  the  law  will  not  be  changed. 

[Ed.  Note^For  other  cases,  ses  Courts,  Gent 
Dig.  H  822,  828;  Dee.  Dig.  1  86.*] 

Appeal  from  District  Court,  Potter  Cunn- 
ty;  J.  N.  Browning,  Judge. 

Action  by  Mrs.  Annie  Stamp  against  tbe 
Eastern  Railway  Company  of  New  Mexico. 
From  judgment  for  defendant,  plaintiff  ap- 
peals. .Affirmed. 

J.  A.  Stanford,  of  Waco,  and  Syimott  ft 
Underwood,  of  Amarillo,  for  anpellant 
Bfaddoi,  Trulove  &  Klmbrongh  and  F.  M. 
Bybam,  all  of  AmarlUo,  for  appcUesu 

HENDRICKS,  7.  The  appellant;  Utb. 
Annie  Stamp,  a  feme  sotei  aned  the  East«n 
Railway  Company  of  New  Uexleo  in  the  dis- 
trict court  of  Potter  county,  I&l,  all^^ 
in  subBtauce  tbet  she  was  a  passenger  upon 


•P«r  other  cues  see  tame  topic  and  seoUon  NUHBEU  ia  Deo.  Die  a  Am.  Die-  Key-Mo.  Series  *  Rep'r  Iiulsxas 

t  U.  8.  Comp.  St  Bupp.  UU.  p.  ZSB. 


Digitized  by 


Google 


Tex.) 


STAMP  T.  EASTERN  RT.  CO.  OP  NEW  MEXICO 


451 


appellee's  line  of  railway,  traveling  from  a 
point  in  New  Mexico  to  a  point  In  Texas, 
and  while  at  a  station  of  the  appellee,  and 
upon  a  part  of  the  platform  of  said  station 
Intended  for  passengers,  she  fell  from  said 
platform  at  a  point  where  it  was  abont  five 
feet  in  height  from  the  ground,  and  that  the 
railway  company  was  gallty  of  negligence  in 
foiling  to  have  the  depot  and  platform  prop- 
erly lighted  and  in  falling  to  hare  banisters 
or  guard  rails  around  the  edge  of  the  plat- 
form where  she  felL  The  defendant  rail- 
way company,  among  other  things,  pleaded 
the  contributory  negligence  of  the  plaintUf 
in  walking  out  upon  the  platform  at  a  place 
where  she  was  not  required  to  go  and  In 
stepping  ofiF  of  the  same  without  taking  any 
precaution  whatever  for  her  own  safety ; 
defmdant  farther  specially  answering  that 
the  injury  to  plaintiff  occurred  in  what  was 
then  the  territory  of  New  Mexico,  and  that 
plaintiff  at  said  time  was  in  possession  of 
a  free  pass.  Issued  by  It,  with  stlpnlatlons 
upon  the  back  of  same,  agreed  to  and  exe- 
cuted by  her,  whereby  she  released  the  ap- 
peUee  of  all  damages,  whether  caused  by  the 
defendanfa  negligence  or  otherwise,  and 
agreed  to  assume  all  the  risk  of  accident  or 
damage  to  her  person  or  baggage  while  In 
the  use  of  said  pass,  and  that  plaintiff  was 
at  the  time  of  her  injury  domiciled  and  re- 
siding in  the  territory  of  New  Mexico,  and 
that  defendant  had  its  domicile  and  line  of 
railway  In  said  territory,  and  that  the  rights 
and  liabilities  of  the  parties  should  be  de- 
termined under  the  rules  of  law  prevailing 
in  the  territory  of  New  Mexico  or  in  the 
United  States  courts,  and  that,  under  said 
rules  prevailing  in  either  Jnrlsdiction.  the 
said  contract  as  to  release  from  liability  was 
valid  and  binding;  the  defendant  farther 
alleging  that  plaintiff  was  a  mere  licensee 
upon  defendant's  premises  and  the  defendant 
owed  her  no  other  care  than  not  to  willfully 
and  wantonly  injure  her.  At  the  close  of 
the  testimony  the  district  court  Instructed  a 
verdict  for  the  defendant  railway  company 
and  entered  Judgment  accordingly. 

The  evidence  discloses  that  Mrs.  Stamp, 
the  appellant,  was  in  the  possession  of  the 
pass,  through  the  solicitations  of  her  son, 
who  was  a  "pamper"  and  in  the  employment 
of  the  railway  company  at  tiie  station  of 
Becker,  where  she  was  Injured,  and  the  fol- 
lowing recitation  a);v>ear8  on  the  reverse  aide 
of  the  pass,  signed  by  her:  "This  pass  is 
not  transferable;  It  must  be  signed  In  ink 
the  holder  named,  who,  by  accepting  it, 
agrees  to  assume  all  risk  of  accident  and 
damage  to  person  or  baggage  under  any  clr- 
cnmstancee,  whethw  caused  by  negligence  of 
ag«it8  or  otherwise.  [I]  accept  the  foregoing 
oonditiona.  [Signed]  Annie  Stamp." 

At  the  station  where  the  Injury  occurred, 
the  railroad  track. in  frcmt  of  the  waiting 
zoom  extended  east  and  west  and  the  depot 
was  parallel  thereto.  The  appellant,  her  son, 
and  the  latter's  wife  wait  to  the  d^t  in 


time  to  catch  a  train  leaving  for  the  east 
about  4 :30  lu  the  morning  and  walked  Into 
the  waiting  room  at  the  east  end  of  the 
depot,  which  was  not  lighted  at  the  particu- 
lar time,  with  a  light  only  in  the  office  of  the 
agent  or  operator.  Her  son  left  the  waiting 
room  for  the  purpose  of  looking  for  the 
train,  and  Mrs.  Stamp  testified:  That,  after 
her  son  walked  out,  "I  walked  out  on  the 
platform  myself.  I  do  not  know  why  I  went 
out  there.  It  was  then  dark  and  It  was  kind 
of  cold  and  it  had  been  raining  the  fore 
part  of  the  night  •  •  •  It  was  chilly 
and  damp  In  the  depot  and  one  purpose  was 
to  walk  around  a  llttie  and  exerdsfc  I  had 
no  special  motive  In  going  out  there.  The 
door  to  the  waiting  room  Is  right  in  the 
southeast  comer.  I  walked  out  that  door 
and  I  got  turned  around  on  the  platform.  I 
turned  around  the  southeast  comer.  •  *  * 
I  walked  along  the  platform  at  the  east  end 
of  the  waiting  room,  i  do  not  know  how  far 
I  walked,  I  probably  went  to  the  edge,  I  did 
not  think  I  did.  *  *  *  I  turned  then  and 
started  back  toward  the  waiting  room  door. 
I  went,  I  suppose,  too  close  to  the  edge  of 
the  por<di  and  fell  off  of  it  Into  the  hol& 
There  was  no  light  on  the  platform  at  the 
time.  I  did  not  know  that  the  platform  was 
built  up  off  of  the  ground.  I  did  not  know 
there  was  any  Jump-off  there  from  the  plat- 
form to  the  ground.  I  do  not  know  whether 
I  Just  walked  right  straight  off  the  platform 
or  not.  I  did  not  know  how  near  the  edge 
of  it  I  was.  My  left  foot  went  off  of  the 
platform  first  I  turned  going  back  with  my 
side  this  way  (we  presume  Indicating),  and 
that  threw  my  left  side  to  the  outer  edge  of 
the  platform.  My  left  foot  went  off  first  I 
do  not  know  anything  that  happened  after 
my  foot  went  off  of  the  platform."  The  son 
who  accompanied  Mrs.  Stamp  on  this  partic- 
ular occasion  testified  In  her  behalf:  "This 
platform  extends  somewhere  aboat  80  feet 
from  the  mat  end  of  the  depot." 

The  best  we  are  able  to  ascertain  from 
the  testimony  it  seems  that  the  platform  at 
the  east  end  of  the  depot  was  covered  by  a 
hood-shaped  porch — a  prolongation  of  the 
roof  of  the  main  building  with  arches  and 
supporting  pillars  either  at  the  edge  or  very 
close  to  the  edge  of  the  platform,  where  the 
accident  and  injury  occurred. 

[1,  2]  We  conclude  that  it  was  quite  dark 
and  for  this  purpose  only,  regarding  her  as 
a  passenger  under  the  law  of  this  state,  that 
the  railroad  company  had  not  exercised  the 
degree  of  care  obligatory  opon'lt  under  the 
circumstances.  But  we  are  inclined  to  think 
that  this  woman  was  guilty  of  contributory 
negUgencew  When  she  walked  out  of  the 
door  <tf  the  waiting  room  and  turned  at  right 
angles  and  proceeded  into  the  dark,  along 
the  platform  of  the  appdlee,  the  railway 
company,  to  tite  edge  of  the  platfoim,  pre- 
di^tatliv  herself  off  the  platform  to  the 
ground,  tiiat  inherently  ber  act  is  indicative 
of  a  dogree  of  carelessness  and  negligence  as 
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to  iveclnde  a  recoTery.  We  quote  from  the 
Suinreme  Court  of  Virginia :  "The  law  duly 
imposes  upon  e  railroad  company  the  duty  of 
keeping  its  atationa  and  premlseB.  in  auch 
safe  condition  as  that  Its  passengers,  In  the 
exercise  of  ordinary  care,  can  get  upon  or 
leave  the  same,  and  to  go  wherever  they  are 
expressly  or  ImjUiedly  invited  to  go  thereon, 
without  Injary;  and  this  embraces  suitable 
steps  and  platforms,  as  well  as  suitable  light. 
Eeefe  v.  SaUroad  Co.,  142  Mass.  251.  7  N.  E. 
874  ;  2  Wood,  Ballway  Law.  |  810,  and  cases 
<4ted.  In  the  present  case,  however,  the  ap- 
pellant has  not  ezertdsed  such  care  as  en- 
titled her  to  recover.  The  case,  as  disclosed 
by  the  record,  is  simply  this:  Upon  her 
alighting  at  the  station,  she  was  shown  by 
the  ll^t  of  fbe  lamp  op  the  steps  of  the  plat- 
form and  Into  the  reception  room  where  a 
lif^t  was  burning.  Tb»  hoar  was  late,  and 
no  other  trains  were  to  pass  the  station  that 
nii^t.  After  being  ahown  into  the  reeepUon 
room,  she  declined  the  offer  of  an  employs  of 
the  company  to  conduct  her  to  a  hotel  near 
by|  preferring,  as  she  said,  to  spend  tha  resi- 
due of  Uie  idgbt  at  Ui6  depot;  and  while 
tta  platform  lamp  was  being  trimmed,  pre> 
sumahiy,  from  the  evidence,  in  her  presence, 
she  walked  ont  upon  ttie  platfbrm  and,  with- 
out taking  the  precaution  to  biqulre  or  as- 
COTtain  ^rtiether  or  not  she  could  safely  do 
so,  turned  at  right  angles  upon  stepping  Jifi- 
on  tlie  platform  from  the  lii^tM  retxptlon 
room  and  walked  in  the  dark  to  the  and  of 
it,  where  she  fell  off  and  was  Injured.  Thla. 
all  the  circumstances  considered,  was  not 
only  negligence  but  reckl^sness  on  her  part, 
which  clearly  defeats  a  recovray.  It  was 
contended,  In  the  ai^ument,  that  die  went 
out  to  obey  a  sudden  and  urgent  call  of  na- 
ture, but  of  this  there  Is  no  positive  proof 
in  the  record ;  and,  even  if  it  were  so,  that 
could  not  affect  her  duty  to  take  ordinary 
care  In  walking  upon  the  platform  or  else- 
where upon  the  defendant's  premises.  It  Is 
unnecessary,  therefore,  to  Inquire  whether  or 
not  it  waa  the  duty  of  the  compai^  to  have 
provided  a  railing  at  the  outer  edge  of  tiie 
platform  or  whether  or  not  it  has  been  negli- 
gait  in  any  particalar."  Beed  v.  Axtell.  84 
Ya.  2Slt  4  S.  a  687. 

We  also  refer  to  tbo  case  of  Oult  Oolorado 
ft  Santa  V6  Railroad  Go.  v.  Hodges,  24  S.  W. 
568,  decided  by  the  Oourt  of  Civil  Appeals 
of  the  Second  District  That  court  said:  "It 
seems  that  tlie  place  where  wLppeHaa  fell  from 
the  iklatform,  was,  at  the  time,  enveloped  in 
almost  total  darkness ;  that  he  [meaning  the 
passenger]  got  off  the  train  on  the  east  side 
of  the  depot  and  immediately  started  in  a 
northwest  direction  along  the  depot  platform 
and  walked  off  of  It  at  a  place  where  It  was 
between  four  and  five  feet  high."  We  also 
quote  a  part  of  the  testimony  quoted  by  the 
court  in  that  case  as  follows:  "I  got  on  the 
platform  ao  easy  that  I  though  I  could  leave 
it  as  easy.  When  I  got  to  the  top  of  the 
platform  where  I  fell,  I  did  not  change  my 


^t,  bnt  my  right  foot  went  ont,  and  I  did 
not  touch  the  platform,  and  in  consequence 
thereof  I  fell.  I  do  not  remember  lo(d£lng 
for  the  top  of  the  platform.  It  was  too  dark 
to  look  for  anything.  *  *  *  I  was  walk- 
ing along  regardless  of  everything,  until  I 
received  the  Injuries.  *  *  *  I  thought  I 
was  on  level  ground.  •  •  •  I  was  not 
thinking  anything  about  ste^s  but  was  walk- 


ing as  though  I  waa  going  to  some  place ;  and 
the  first  thing  I  knew  I  feU  off."  The  court 
concludes  as  a  mattw  of  law  that:  "It  se«u 
to  UB  for  a  man  76  years  old  to  proceed  along 
a  railroad  platform  in  the  dark,  in  the  man- 
ner described,  necessarily  conveys  the  idea  oC 
negligence"— citing  the  Virginia  case,  supra, 
quoted  firom  by  xm. 

It  ia  true  that  In  the  Hodges  Oase  the  pas- 
senger was  attempting  to  leave  the  depot  and 
the  platform  but,  Oblivloas  of  his  suc^ 
roundings  and  the  darkness  enveloping  him, 
regardless  of  his  own  welfare,  without  any 
precautionary  measure  on  bis  part  aa  to  the 
situation  in  whidi  be  was  placed,  wu  to- 
Jured,  and  the  intrindc  cidpability  of  the 
act  was  such  as  to  ally  itself  to  this  case 
and  the  act  of  cu^UUty  manifested  her& 

[9]  Because  a  xtilroad  ctwqMuiy  may  owe 
a  higher  decree  of  care  tlian  its  passengtf  , 
upon  whose  premises  the  latter  may  be  situ- 
ated, does  not,  vre  tUnk,  tend  to  sof^  or 
destroy  culpabUity  upon  Uie  part  of  the  pas- 
senger, if  actually  manUSssted.  Cfmtrfba- 
tory  negligence,  aa  a  standard,  ahonld  be  the 
aam^  except,  of  course,  that  it  may  vary  oa 
account  of  the  relatlonsbU)  existent  between 
the  parttes.  A  servant  may  rely  undo;  cer^ 
tain  conditions  upon  the  master  having  done 
bis  duty,  and  the  passenger  may  rely,  as  in- 
fficated  in  the  Tlrgtida  case,  upon  the  per-^ 
formance  of  the  duty  of  the  carrier.  But  this* 
is  not  to  be  confounded  with  an  act  itself 
as  indicated  in  this  record,  where,  althovvh 
the  duty  may  not  liave  bem  performed,  the 
passenger  proceeds  Into  the  dark,  with  the 
degree  of  carelessneaa  indicated  here,  and 
practidilly  walks  off  the  edge  of  the  platform 
without  knowledge  of  surroundings;  sur^ 
such  manifestations  under  8U(fli  oonditiona  do 
not  constitute  ordinary  care. 

[4-7]  On  the  question  of  the  ffte  pass  and 
the  law  of  New  Mexico  becoming  a  part  of 
the  contract,  one  W.  A.  Havener  testified 
that  he  had  been  practicing  law  in  New 
Mexico  for  24  years  and  waa  familiar  with 
the  statutes  and  dedsiona  of  the  higher 
courts  of  New  Mexico  and  said  that:  "There 
was  no  statute  in  reference  to  or  that  in 
any  way  affects  provisions  on  passes,  wherein 
plaintiff  assumes  all  risks  of  Injury  from  any 
cause  and  that  defendant  in  any  eoent  (the 
emphasis  Is  ours)  be  liable  for  any  such  in- 
juries, whether  caused  by  reason  of  negli- 
gence of  the  defendant  or  not ;  the  consider^ 
ation  for  said  release  being  the  issuance  of 
said  pass.  This  precise  question  has  never 
been  passed  upon  by  the  appellate  courts  of 
New  Mexico  so  far  as  I  know  or  have  been 
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able  to  ascertain."  Tbe  qaestLon  evidently 
pat  to  this  witness  was  one  of  entire  exoner- 
ation of  the  railway  company  aa  to  liability 
tor'  Injuries  In  any  event  He  farther  eald 
"tliat  the  qoestlon  aa  to  the  vaUdlty  of  this 
release  had  never  been  passed  upon  by  the 
ooorts  of  Nev  Mexico^';  that  the  federal 
courts,  howevw,  **annoanoe  the  rale  In  this 
character  of  caose  that  such  a  release  of  lla- 
Uilty  Is  binding.  Th^  hold  that,  since  the 
pass  Is  a  mere  gratuity,  the  person  proposing 
to  ose  it  has  the  ojiportanlty  to  use  It  w  re- 
ject it  as  he  sees  fit,  and  if  he  accepts  it  he 
accepts  It  with  all  its  conditions;  and  the 
federal  courts  hold  tiiat  a  condition  on  the 
back  of  a  pass  releasing  the  carrier  from  lia- 
bility, even  for  his  own  acts  at  nagllgoic^  la 
nlld  and  enforceable."  It  will  be  remember^ 
ed  that  this  accident  occurred  when  New 
Mexico  was  a  territory;  and  this  witness 
further  stated  that:  "The  prlnclplee  and 
rules  of  law  announced  by  the  United  States 
courts  and  the  dqdslws  pTiTtnpnpo^  by  the 
United  States  Supreme  Court  would,  of 
ODurse^  have  been  the  supreme  law  fw  the 
terrltcnry.  Tha  rules  of  law  announced  by 
tbe  United  States  courts  rtiatlve  to  the 
▼aUdlfy  of  ttie  conditions  upon  the  pass  refex^ 
red  to  would  control  the  decision  of  the  ques- 
tion and  tbe  appelate  courts  of  New  Mexi- 
co concerning  an  acddoit  bappoiing  at  that 
time;  It  Is  a  fact  that,  under  the  decisions 
of  the  courts  of  New  Mexico,  a  party  In  pos- 
session of  a  gratuitous  pass  and  havli^  sign- 
ed a  rdease  of  llablUl7*  like  this  case,  or  sim- 
ilar Uiereto,  would  be  eonsiderea  a  mere 
licensee  while  on  the  premises  of  the  railroad 
company  and  would  not  be  considered  a 
passenger.  •  •  •  The  railroad  company 
owes  no  duty  to  a  licensee  otbw  than  not  to 
willfully  and  wantonly  injure  blm.  That  is, 
the  railway  company  might  be  gnUty  ot  some 
degree  of  n^llgenoe,  and  yet  if  It  had  no 
knowledge  that  a  licensee  was  In  any  dan- 
ger, and  therefore  could  not  have  knowingly 
and  wlllfDlly  caused  Injury,  the  railway 
company  would  not  be  liable  for  damages 
for  any  injury  that  m^ht  have  resulted  to 
him."  The  witness  then  quotes  the  snbstance 
of  the  case  of  Northern  Pacific  Railway  Co. 
T.  Adams,  reported  in  192  U.  S.  440,  24  Sup. 
Ct  408,  48  L.  Ed.  013,  wherein  a  passenger 
was  riding  upon  a  gratuitous  pass,  containing 
practically  the  same  ^pulations  Indorsed  on 
the  back  of  tliis  pass,  and  which  precluded  a 
recovery  upon  the  part  of  the  passenger. 

It  Is  agreed  In  this  case  that  the  parties 
may  resort  to  the  decisions  Introduced  in  evl- 
doice;  the  apiwllant,  of  course,  objecting  to 
their  admlsitfblllty  upon  tbe  facts  of  this 
particular  case.  It  Is  noted  that  the  Su- 
preme Court  in  that  case  held  that,  wben 
tbe  gratuitous  transportation  was  extended, 
the  company  was  not  as  to  tbe  passenger  a 
carrier  for  hlrc^  and  that  it  waived  Its  right 
as  a  common  carrier  to  exact  compensation 
and  eztraided  to  him  the  privilege  of  riding 
In  its  coaches  without  cha^e  if  he  would 


assume  the  risks  ot  n^ligence,  and  that  the 
passenger  was  not  in  the  power  of  the  coto- 
pany  and  not  obliged  to  aoc^  its  terms,  and 
that  If  he  dedred  to  hold  the  railroad  com- 
Ittny  to  its  common-law  obligations,  he  shoold 
have  paid  his  fare  and  compelled  the  com- 
pany to  receive  and  carry  him,  and,  having 
free^  and  T(duntarUy  chosoi  to  accept  the 
privilege  offered,  he  cannot  repudiate  its 
conditions.  This  same  witness  also  testify- 
ing in  substance  to  the  language  faer^n  used 
by  us  as  to  this  opinion,  with  referooce  to 
which  he  also  testlfles  was  the  law  of  New 
Mexico  when  this  injury  occurred  and  this 
pass  was  Issued  and  delivered. 

We  do  not  see  any  quotlon  of  Interstate 
commerce  involved,  as  Uie  pass  was  from  a 
pcdnt  In  New  Mexico  over  a  railroad  In  New 
Mexico  to  another  point  In  New  Mexico,  or 
that  the  acts  of  Congress,  upon  a  study  of 
the  same,  which  prevailed  at  that  time,  with 
reference  to  the  Issuance  of  free  passes, 
would  have  any  application  to  the  case.  Of 
course  a  foreign  law  Is  required  to  be  proved 
as  a  snbstantlTe  fact  as  any  other  matter  of 
evidence  We  are  inclined  to  thinly  while 
not  tpedflcally  decided,  that  we  oonld  takfi 
Judicial  knowledge  of  the  fact  that  the  de- 
cisions of  tbe  Supreme  Court  of  the  United 
States  would  be  the  law  of  the  land  In  the 
territory  of  Mexico  at  tbe  time  Indfeat- 
ed.  A  perusal  of  the  United  States  statutes 
at  large  and  of  the  declsionB  of  tbe  Supreme 
Court  of  tbe  United  States  Indicate  to  such 
an  extent  tbe  status  of  the  territory  as  a 
componoit  part  of  this  nation,  with  its  causes 
appealable  to  the  Supreme  Court  of  the  Unit- 
ed States,  under  the  acte  of  C<Kigres8  and  the 
rules  of  that  court  regulated  by  tbe  matter 
of  amount  as  any  other  cause  from  the  fed- 
eral Inferior  court  to  the  higher  tribuhal. 
Appellant  answers  that,  the  law  of  Texas 
being  different,  this  testimony  and  tbe  condi- 
tion which  arises  in  this  record  Is  not  sufB- 
dent  to  overcome  the  presumptl<m  ordtoarlly 
existent  that  the  law  of  another  state  upon 
tbe  same  subject-matter  Is  the  same  as  the 
law  of  our  state  We  beliere  that  this  con- 
dition is  met  in  this  record,  and  that  tbe 
decision  ot  Uie  Supreme  Court  of  tbe  United 
States,  with  Oie  additional  testimony  of  this 
particular  witness,  settles  as  a  fact  tbe  law 
of  New  Mexico  exlsteot  at  the  particular 
time  and  which  became  a  part  of  tbe  contract 
between  Bfrs.  Stamp  and  the  railway  com- 
pany and  Should  be  applied  In  this  forum. 

[I]  There  is  a  statement  in  the  brief  oT 
appellant  that  this  is  not  a  free  pass  and 
that  conditloDS  here  place  it  in  the  domain 
of  a  contract  and  take  It  out  of  tbe  domain 
of  a  gratuity.  A  close  analysis  of  this  evi- 
dence, we  believe,  does  not  warrant  this  posi- 
tion, and  that,  when  it  was  shown  that  no 
money  was  paid  for  this  intended  transporta- 
tion, we  are  unable  to  see,  as  measured  by 
the  rules  of  a  contract  applied  to  the  testi- 
mony here,  that  a  contractual  obligation  ex- 
ists, based  upon  consideration  flowing  from 
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Mrs.  Stamp  to  the  railway  company,  and  find 
that  it  Is  a  mere  gratuity. 

BeUeving  that  the  district  court  correctly 
disposed  of  ttie  case*  Its  Judgment  Is  af- 
firmed. 

On  Hotton  fi>r  Rehearing. 

The  appellant  In  this  case  attempts  to  dis- 
tinguish between  the  facts  which  we  condad- 
ed  showed  contributory  negligence  and  the 
facts  in  the  two  cases,  quoted  by  us  In  onr 
original  opinion  for  the  purpose  of  sustain- 
ing that  poaiaon.  We  did  not  lutoid  to 
convey  the  suggestion  that  the  two  cases 
cited  were  "blanket"  cases,  In  every  respect 
similar  to  the  cause  under  conBideration.  We 
thought  they  were  similar  to  the  extent  as 
that  the  principle  to  be  deduced  therefrom, 
based  upon  the  facts  therein  exhibited,  with 
reference  to  the  culpability  of  the  plaintiff, 
were  so  analogous  as  to  preclude  a  recovery. 
It  is  often  hard  for  the  brlefmaker,  as  well 
as  for  the  courts,  In  attempting  to  pre- 
sent a  principle  applicable  to  a  record,  to 
find  a  "receipt,"  so  to  speak,  which  would 
prednde  discussion — to  always  hare  an  ab- 
solute similitude  of  facts  to  sustain  tbe 
position  attempted  to  be  maintained.  In  con- 
sidering the  cause  on  the  originsil  hearing, 
we  thought  then,  and  we  are  very  strongly 
impressed  now,  that  a  careful  conSderation 
of  the  acts  of  the  plaintiff  concludes  the 
cause.  Neither  the  appellant  nor  the  appellee 
has  attempted  to  assist  us  with  reference  to 
the  serious  and  Important  question  of  con- 
tributory negligence  Involved  in  this  record 
by  any  citation  of  authorities;  the  former 
contended  with  a  discrimination  of  facts  and 
condemnation  of  the  authorities  and  prin- 
ciples attranpted  to  be  Invoked  by  us. 

It  may  be  that  we  have  overlooked  some 
authorities  upon  this  question,  but  upon  In- 
vestigation we  are  inclined  to  think  that,  as 
to  the  direct  question  involved  (this  woman 
proceeding  Into  the  dark  and  stepping  into 
unknown  danger),  the  case  of  Bnenemann  v. 
Railway  Co.,  82  Minn.  390,  20  N.  W.  380,  de- 
cided by  the  Supreme  Court  of  Minnesota,  Is 
TAtbst  in  point  in  appellant's  favor.  In  that 
cause  the  passenger  was  upon  the  platform 
of  the  railway  company  intending  to  take 
passage  opon  defendant's  train,  which  had 
just  arrived.  He  walked  to  the  rear  of  the 
train  for  the  purpose  of  obtaining  a  seat  In 
the  rear  car,  which,  of  course,  was  a  legiti- 
mate purpose,  and  it  appeared  that  he  did 
not  go  further  than  was  necessary.  It  seems 
that  In  this  cause  the  passenger  knew  that 
the  platform  was  elevated  but  the  night  was 
dark  and  there  were  no  lights,  with  the  ex- 
ception of  the  lights  in  the  building  (the  same 
as  In  this  record),  to  light  the  platform-  or 
approaches.  The  Supreme  Court  of  Minneso- 
ta said  in  that  cause;  "lie  was  a  stranger 
and  was  not  familiar  with  the  ground ;  bnt 
conceding,  as  we  must,  that  he  saw  that  it 
was  dark  and  knew  that  the  platform  was  el- 
evated, andf  as  counsel  say,  ended  some- 


where, yet  might  he  not  assume,  when  he 
saw  that  the  company  had  left  the  platform 
nnllghted,  that  they  wonld  not  leave  a  pas- 
senger coach  so  near  tbe  end  of  the  platform 
as  to  endanger  the  safety  of  passengers  who 
might  be  seeking  to  approach  either  end  of 
the  car."  The  court,  however,  further  said; 
"So  far  as  we  can  arrive  at  a  conclusion  from 
the  Imperfect  manner  in  which  the  evidence 
Is  brought  before  ns,  we  admit  toe  are  per- 
sonally  atrongiy  impreaaed  loith  the  idea  that 
plaintiff  was  nealtgent  bnt  by  no  means  so 
clearly  as  to  so  hold  as  a  matter  of  law 
against  the  verdicts  of  two  Juries  and  the 
opinion  of  both  of  the  learned  Judges  who 
presided  at  the  respective  trials  In  the  court 
below" — and  upon  this  history  of  this  case 
this  Supreme  Court  thought  that  these  facts 
with  reference  to  the  action  of  the  two  Juries 
and  the  trial  Judges  In  the  court  below  was 
"entitled  to  some  weight  as  tending  to  show 
that  at  least  there  is  reasonable  ground  for 
a  difference  of  opinion  on  the  question."  The 
first  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiff;  and  we  presume  tbe  trial 
Judges,  on  account  of  tbe  great  preponder- 
ance  of  the  testimony.  Indicating  contributory 
negligence,  granted  a  new  trial  but  permitted 
a  second  verdict  to  stand,  which  the  Supreme 
Court  sustained.  It  was  with  considerable 
misgiving  and  reluctance  tiiat  tbe  able  court 
in  that  instance  affirmed  the  Judgmoit  of  the 
trial  court;  and  there  is  apparent  in  that 
cause  an  element  not  existing  in  this  record, 
as  stated,  that  the  passenger  might  assume 
that  the  railroad,  in  bringing  its  train  Into  a 
depot,  would  not  leave  a  passenger  coach  so 
close  to  the  end  of  a  platform  as  to  endanger 
the  safety  of  pass^igers  who  might  be  see- 
ing to  abroach  either  end  of  said  car. 
The  passenger  In  that  cause  "was  in  tbe  act 
of  turning  upon  tbe  platform  when  he  missed 
his  step  and  fell  therefrom  to  the  ground, 
having  evidently  in  the  darkness  gone  too 
near  the  edge,"  and  whldi  was  the  immediate 
act  manifested  by  Mrs.  Stamp  here.  If  that 
court.  Impressed  by  the  weakness  of  plain- 
tiff's case  and  the  strength  of  the  proof  of 
contributory  n^llgence,  reluctantly  affirmed 
a  judgment  of  recovery,  based  to  some  ex- 
tent upon  tbe  verdict  of  two  juries  and  the 
final  action  of  tbe  trial  court,  In  overruling 
the  motion  for  a  new  trial,  what  would  have 
been  Its  oi^on  If  the  trial  court,  had  per- 
emptorily instructed  the  jury,  as  in  this 
cause,  and  the  evidence  had  been  the  same? 
The  contributory  negligence  in  this  record 
Is  grounded  by  us  upon  what  we  deem  to  be 
the  heedless  action  of  the  appellant  In  walk- 
ing n^r  the  edge  of  the  platform  in  the 
dark,  knowing  that  the  same  must  end  some- 
where, without  knowledge  of  surroundings. 

We  cite  tbe  case  of  Bennett  v.  Railway  Co., 
57  Conn.  422,  18  Atl.  668,  by  the  Supreme 
Court  of  Connecticut,  not  npon  the  similitude 
of  facts  In  that  record  to  this  cause,  but  for 
tbe  applicability  of  an  olwervatlon  in  that 
caae  upon  an  element  we  considered  quite 
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potent  and  sugBestire  In  this  record.  The 
aj^jidlant,  Annie  Stamps  In  this  canae  testl- 
fled  that  after  moceedlns  vpon  the  platform 
a  certain  distance,  and  while  In  the  dark,  she 
lost  her  bearings  and  became  turned  around, 
evidently  not  knowing  the  course  that  she 
was  pnisnlng:  In  the  Benn^  Gas^  supra, 
it  seems  that  plaintiff  knew  the  premises, 
which,  with  the  fact  of  passing  three  lighted 
stalriraya.  dlstlngnlshes  It  from  thls-canse, 
and  knew  that  passengers  were  aocnstomed 
to  Indiscriminately  use  three  of  the  stair- 
waTs  at  the  statltm.  and  passed  the  three 
which  were  lighted  and  missed  bis  calcula- 
tion in  approaching  the  fourth,  which  was 
unllghted,  and  was  Injured.  This  court  said ; 
"He  has  now  passed  from  a  place  of  safety 
into  one  of  great  danger,"  and  "the  law,  In- 
stead  of  being  satisfied  with  slight  care, 
requires  the  utmost  cara  Slight  negligence 
became  gross  negligence,  because  none  will  be 
tolerated."  We  are  not  prepared  to  adopt 
this  statement  in  full  as  a  legal  principle 
but  think  fho  following  obserratton  quite 
relevant  and  pertinent:  "Bvery  one  knows 
how  difficult  ttls  in  waUdng  In  uttw  darkness 
to  correctly  calculate  courses  and  distances 
eren  In  very  fiudUar  loeaUUes.  The  record 
does  not  disclose  that  any  precautions  were 
taken  to  know  and  ke^  in  mind  his  where- 
abouts, exc^  perhaps  to  reply  upon  his 
general  knowledge  of  the  premises,  to  inform 
him  when  he  reached  the  stairs.  If  that  Is 
so,  be  was  Inexeasable.**  The  court  further 
said  lhat  the  appellant  In  that  cause  dlsre- 
ga^led  "the  InsUnet  of  self-preservatton.** 
and  the  darkness,  coupled  of  course  with 
the  other  acts  of  plaintiff,  was  a  moving  con- 
sideration, evidently,  in  the  opinion  <a  that 
Sqpreme  Court  in  condudlng  contrUratory 
negligence  as  a  matter  of  law. 

We  dte  the  case  of  Massey  v.  Sellar,  45 
Or.  207,  77  Fac.  399,  not  wholly  applicable, 
It  Is  true,  upon  the  fbcts.  It  being  a  case 
wh^  a  visitor  was  by  In^tatlon,  and  where 
the  owner  of  premises  had  an  unguarded 
elevator,  and  where  the  visitor  had  stepped 
aside  and  was  seeking  a  watw-doset  in  a 
dark  corner.  The  observation  of  die  court 
wUdi  we  think  pertinent  is  as  follows: 
"Now,  If  It  was  so  dark  In  there  that  be 
could  *Bee  nothing,'  it  was  certainly  an  act 
of  folly  on  his  part  to  rater  on  a  cruise  of 
ocploratton  and  discovery  without  determin- 
ing whether  it  was  safe  to  proceed.  To  bolt 
headlong  into  a  place  little  known,  and 
where  the  senses  cannot  take  note  of  It,  Is 
not  the  act  of  a  prudent  man,  and  there  is  no 
chance  for  any  other  Inference  or  deduction 
concerning  it  Beasonable  minds  could  not 
come  to  any  other  conclusion  touching  it.  so 
there  is  nothing  for  the  Jury  to  detomlne." 
etc 

Also  the  case  of  Emery  v.  Railway  Oa,  77 
Minn.  465,  80  N.  W.  027,  is  dted.  where  a 
lady  was  a  visitor  upon  the  premises  of  the 
railway  company  and  fell  from  the  platform 
of  the  defendant  upon  her  return  home,  after 


havinc  acomvsnled  a  relative  to  tiie  train, 
and  was  fkrolllar  with  the  platform,  and,  the 
court  said,  "hence  must  have  known  the 
danger  of  walking  off  the  north  end  of  it  in 
the  darkness,  for  Shtf  testified  it  was  the 
darkest  night  she  ever  saw.  If  so,  the  dan- 
ger was  proportionato  to  the  darkness;  but 
she  made  not  the  slightest  effort  to  avoid 
danger  and  secure  her  safety,  for  she 
testifies  She  walked  right  off  the  end  of  the 
platform  and  was  thereby  injured."  We 
believe  it  will  be  readily  understood,  without 
attempting  to  discriminate,  the  purpose  of 
the  quotations  and  the  limit  of  their  amdlca- 
billty  to  the  record  here. 

In  regard  to  the  matter  of  the  foreign  law 
and  the  question  of  a  free  pass  concluding 
a  recovery,  the  aintellant  agsln  vigorously 
Insists  that  the  foreign  law  is  not  proven, 
and  that  further  the  pass  on  which  appellant 
rode  was  luit  a  free  pass,  and  upon  the  latter 
question  cites  the  following  authorities: 
Swift  V.  Tyson.  16  Pet  1,  10  L.  Bd.  870; 
Grand  Trunk  Ry.  <3o.  t.  Stevens,  05  U.  S. 
666.  24  lU  Ed.  686;  B.  ft  O.  By.  Go.  v.  Baugfa. 
149  U.  8.  868,  IS  Snpt  Ot  014.  87  U  Ed.  774; 
Doyle  V.  Railway  Co.,  166  Mass.  492.  44  N.  B. 
6U.  88  Ll  B.  A.  846,  66  Am.  Sb  Bep.  417; 
also  B.  C  162  Mass.  66,  87  N.  B.  770,  25  L. 
B.  A.  157.  44  Am.  St  Bep^  886;  U.  S.  Stat- 
utes Annotated,  Supplement  of  1912,  p.  114 
(Act  June  18,  lOlO^  c.  809, 1  7.  36  Stat  647  [U. 
8.  Comp.  St  Supp.  lOU.  p.  1286]).  The  case 
ot  Railway  Co.  v.  Stevens,  supra,  decided  by 
the  federal  Supreme  Court,  was  one  where 
the  plaintiff  was  the  owner  of  a  patented  car 
coupling;  the  railway  company,  negotiating 
for  its  adoption  as  an  appliance  upon  its 
road,  had  agreed  to  pay  plaintiff's  expenses 
if  he  would  make  a  "Joint  errand  for  him- 
self and  the  company,"  as  the  appellant  ex- 
presses it,  and  the  Supreme  Court  said:  "His 
expenses  in  making  that  Journey  were  to  be 
paid  by  the  defendant  and  of  these  expenses 
the  expoise  of  his  transportation  was  a 
part"  Also  bidding  the  transportation  an 
express  contrsct:  '^Fhe  tranaportatton  of  the 
plaintiff  in  the  defmdant^s  cars,  though  not 
paid  for  by  him  in  money,  was  not  a  matter 
of  charity  nor  of  gratuity  in  any  sense.  It 
was  by  virtue  of  an  agreement  in  which  the 
mutual  interests  of  the  parties  were  con- 
sulted.** "Drovers  passes"  are  of  course  part 
of  the  consideration  of  the  transportation 
and  are  also  contracts. 

[I]  The  case  of  Doyle,  Adm'r,  v.  Railway, 
decided  by  the  Supreme  Court  ot  Massa- 
chusetts, supra,  involved  a  ticket  or  pass 
which  was  issued  to  the  holder  monthly, 
clearly  in  consideration  and  as  a  part  of 
his  employment  The  facts  of  this  case  are 
explained  by  a  reading  of  another  case  be- 
tween the  same  parties,  Doyle,  Adm'r,  v. 
Railway  Co..  the  latter  reported  in  166  Mass. 
492,  44  N.  E.  611,  S3  L.  R.  A.  844.  66  Am.  St 
Rep.  417,  showing  that  the  issuance  of  the 
transportation  to  the  deceased  was  an  ex- 
press ingredient  ot  the  oonttact  of  employ- 
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men^  bj  Tlrtoe  of  which  the  deCendan^  by 
the  Issuance  of  this  charaeter  of  transporta- 
tl<ni,  "was  enabled  to  obtain  the  advices  of 
those  who  did  not  live  In  Boston  and  thus 
draw  its  emjdoyes  from  a  larger  body,  sob- 
ject  only  to  the  expense  of  transportation, 
and  the  plalntUTs  intestate  was  enabled  to 
enter  the  defendant's  emiAt^ment  on  equal 
terms  as  to  wages  with  those  living  In  Bos- 
ton," and  held  that  "the  ticket  (In  both  cases) 
could  not  properly  be  regarded  as  a  gratu- 
ity." This  -transportation  is  by  virtue  of  a 
contract,  expteaa  or  Implied,  or  lacks  the  de- 
ments of  <me;  If  there  is  no  con^deratlon  to 
the  company  by  virtue  of  such  contract, 
there  Is  no  contract  and  U  Is  in  the  nature  of 
a  gratuity. 

In  this  cause,  upon  the  whole  testimony, 
we  are  unable  to  say  that  the  mother  was  a 
d^>endent  member  of  tbe  famUy,  if  that  was 
a  regnlrement  for  the  successful  solicitation 
of  a  pass;  nor  that  the  custom  to  give  pass« 
to  the  onployte,  n  rules  to  that  effect, 
tended  to  the  son  for  tl»  benefit  of  his  moth- 
er and  was  a  part  of  the  employment,  e:qireBB 
or  implied;  the  proof  is  too  uncertain. 
Oould  the  son,  upon  refnsal  to  Issue  tbe  pass, 
have  sued  and  recovered  for  the  transporta- 
tion if  be  had  paid  the  ftire  for  his  mother 
under  the  proof  here?  We  clearly  do  not 
think  so. 

[II]  In  this  cause  tba  appellant  sues  for 
912.000.  In  the  case  of  Sims  v.  Sims,  ITS 
U.  8.  162,  20  Sup.  Gt  68,  44  L.  IDd.  117,  the 
Supreme  Court' of  the  United  States,  with 
referenoe  to  appeate  and  writs  of  oror  to  the 
Supreme  Ckrart  of  the  United  States  from  the 
Supreme  Court  of  a  territory,  said:  "Under 
the  existing  acts  of  Gongrese,  therefore  (ex- 
c^t  In  the  cases  so  transferred  to  the  Circuit 
Courts  of  Appeals,  and  In  cases  of  habeas 
corpus,  cases  Involving  the  validity  of  a  copy- 
right, and  cases  depending  upon  the  Constitu- 
tion or  a  statute  or  treaty  of  the  United 
States,  none  of  which  classes  Includes  the 
case  at  bar),  the  appellate  jurisdiction  of  this 
court  to  review  and  reverse  or  affirm  the 
final  Judgments  and  decrees  of  the  Supreme 
Court  of  a  territory  Includes  those  cases,  and 
those  cases  only,  at  law  or  in  equity,  In  which 
•the  matter  In  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  $6,000.' "  With  ref- 
erence to  the  Jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  causes  upon 
appeal  or  writs  of  error  from  the  Supreme 
Court  of  a  territory,  the  statutes  governing 
the  matter,  since  the  rendition  of  the  opinion 
of  the  Sims  Case,  supra,  have  been  modified 
by  the  additional  prescription  in  procedure 
requiring  ascertainment  of  the  sum  In  dispute 
to  be  under  oath ;  the  last  change  directly 
applicable  to  New  Mexico  Is  indicated  by  the 
congressional  act  of  March  3,  1911  (chapter 
231,  S  246.  36  Stat  1158  [U.  S.  Comp.  St 
Supp.  1911,  p.  220],  Federal  Statutes  Anno- 
tated, vol.  1  [Supplement]  p.  233),  as  follows: 
"Sec  245  <wrlts  of  error  and  appeals  from 
the  Supreme  Courts  of  Arizona  and  New 


Mexico),  Writs  of  error  and  appeals  from 
the  final  Judgments  and  decrees  of  tbe  Su- 
preme Courts  of  the  territories  of  Arizona 
and  New  Mexico  Aay  be  taken  and  prosecut- 
ed to  the  Supreme  Court  of  the  United  States 
In  any  case  wherdn  Is  involved  the  validity 
of  any  copyright,  or  In  whidi  is  dravm  la 
question  the  validity  of  a  treaty  or  statute 
o^  or  authority  »erclsed  under  the  United 
States,  without  regard  to  the  sum  or  valne  of 
the  matter  In  dispute;  and  In  all  other  cases 
In  which  the  sum  or  value  of  the  matter  In 
dlaput^  exclusive  of  costs,  to  be  ascertained 
by  the  oath  of  either  parfy  or  of  oth«  com- 
petrat  witnesses,  exceeds  the  sum  or  value  o£ 
five  thousand  dollars." 

The  matter  of  tbe  ascertainment  of  the 
sum  In  ^pute  under  oath  as  a  condition  of 
the  Jurisdiction  of  the  Supreme  Court  of  the 
United  States  la  a  mere  matter  of  pleading 
and  procedure  and  could  not  affect  the  propo- 
sition of  the  rale  of  law  prevailing  In  New 
Mexico,  as  evidenced  by  the  dedrtons  of  the 
Si^reme  Court  of  the  United  States  in  two 
cases. 

[11]  Appelant  argues  quite  ingmlonsly 
that  the  law  as  announced  by  coorte  Is  sub- 
ject to  <fhange.  and  on  account  of  Ite  muta- 
bility it  should  not  overcome  the  presumption 
tiiat  the  law  of  New  Mexico  is  tbe  same  as 
we  Interpret  it  True,  the  coorte  change 
their  decisions,  but  the  logic,  pushing  It  to 
a  forced  conclusion,  lands  ain>eUant  upoa 
the  proposition  that  the  rule  of  law  decided 
In  tbls  state  that  the  law  of  another  stete 
Ik  prraumed  to  be  the  same  as  ours  Is  a  fal- 
lacy, because  our  own  courts  may  change  tlw 
law  at  any  Ume,  when  in  reality  it  le  a  salu- 
tary rule  where  applicable 

The  case  of  Boerlng  v.  Railway  Co.,  Infra, 
and  the  last  case  by  the  Supreme  Court,  uses 
very  strong  language  in  regard  to  a  tree  pass, 
and  we  would  not  be  any  more  at  liberty  in 
believing  that  tliat  court  would  diange  ite 
decision  than  that  our  Supreme  Court  would 
change  ite  decisions  when  several  years  previ- 
ously it  had  twice  decided  the  same  proposi- 
tion. If  we  are  correct  and  this  transporta- 
tion Is  not  a  contract  we  think  the  law  of 
this  case  as  a  part  of  the  law  of  New  Mexi- 
co is  that  introduced  In  evidence  by  appellee 
contained  In  the  cases  of  Ballway  Co.  v. 
Adams,  192  U.  S.  440,  24  Sup.  Gt  408,  48  L. 
Ed.  613,  and  Boerlng  v.  Railway  Co^  193  U. 
S.  449,  24  Sup,  Ct  515,  48  L.  Ed.  742,  where 
transportation  of  this  character  was  held  to 
be  gratuity.  The  case  of  Western  Union 
Telegraph  Co.  v.  Etta  White,  162  &  W.  906, 
decided  by  us  December  6,  1913,  is  clearly 
distinguishable  from  tbls  case,  patent  upon 
reading  tbe  two  cases,  and  does  not  apply. 
The  question  of  diverse  citizenship  Is  not 
in  this  record.  If  this  transportation  was 
not  based  upon  a  consideration,  the  law  of 
the  Supreme  Court  of  the  United  Stetes  is 
the  law  of  this  very  case,  and,  if  sued  upon 
In  New  Mexico,  we  believe  the  result  there 
would  have  been  the  result  hereu  ▲  further 
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Imftection  and  couddaratlon  of  tbe  congreft- 
■kmal  act  with  reference  to  free  paases  caus- 
M  OB  to  reiterate  that  the  same  la  not  appli- 
cable to  the  record  here. 
Tbe  motion  for  rehearing  Is  orerraled. 


Ex  parte  HUNT. 

(Court  of  Criminal  Appeals  of  TWas.  Nor.  26; 

1913T 

ttatii!ar  Corpus  (|  3*>— Uahdauus  (|  S7*)— 

Bond— CouPEXXiRQ  apfboval. 

Where  a  person,  deslrins  to  appeal  from  a 
oonviction  in  the  corporation  or  mayor's  court, 
presents  a  sofficient  bond  to  perfect  bis  appeal, 
which  the  mayor  refuses  to  approve,  his  remedy 
to  by  mandamus  to  force  the  mayor  or  other  of- 
ficer to  follow  the  law,  and  not  by  habeas  corpus 
to  procure  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  (  3;  Dec  Dig.  {  3  ;*  Usndamus, 
Gent  Dlg.H88.U4-12(};  Dec  Dig.  {  57.*1 

Appeal  from  Scarry  CoiDity  Oonrt;  C  B> 
Buchanan,  Judge. 

Habeas  eorpos  proceeding  bj  W.  I.  Hunt 
From  a  judgment  adverae  to  blm,  petttkmer 
q^eals.  Affirmed. 

a  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Aiq?ellant  was  convicted  of 
vagrancy  In  the  corporation  or  mayor's  court 
in  the  town  of  Snyder.  He  sets  up,  in  sub- 
stance, that  he  was  in  charge  of  the  dty 
marshal,  and  that  he  had  employed  an  attor- 
ney to  appeal  his  case;  that  be  was  taken  to 
Jail  and  not  given  time  to  malce  his  bond, 
which  had  been  fixed  In  the  sum  of  ¥50.  The 
city  Jnarshal  had  a  check  of  his  for  f  100. 
Appellant  had  deposited  this  amount  with 
him,  which  it  seems  was  intended  to  operate 
as  a  guaranty  that  he  would  not  run  away, 
or  perhaps  to  act  In  place  of  the  bond.  How- 
ever, appellant  did  not  give  bond.  He  as- 
serts some  of  the  papers  were  Informal; 
that  they  show  he  was  convicted  In  the  may- 
or's court,  when  In  fact  It  was  the  corpora- 
tion court. 

On  the  trial  of  the  case  Wolfe,  the  dty 
marshal,  testified  that  he  had  relator  In  Jail 
under  a  commitment  issued  by  the  mayor  of 
the  town  of  Snyder,  which  commitment  he 
had  and  identified.  This  commitment,  how- 
ever, is  not  in  the  record.  He  states  he  had 
made  no  return  on  the  commitment  The 
docket  of  the  corporation  court  was  Identi- 
fied, and  the  complaint  was  also  identified  as 
against  relator.  It  Is  also  shown  by  this  wit- 
ness there  was  never  any  bond  presented  to 
him  for  approval,  nor  was  he  asked  by  re- 
lator's attorney  to  accept  any  bond.  There 
was  a  check  given  him  for  $100,  but  no  bond; 
bat  this  check  was  given  the  officer  after 
the  time  relator's  right  to  make  a  bond  had 
expired.  He  farther  testifies  he  had  $30.27 
of  applicant's  money  that  he  had  on  him  at 
the  time  of  arrest,  which  mon^  he  placed 
In  the  bank,  and  is  now  held  by  him  at  the 


relator's  reaaest  for  safe-keeping;  that  re- 
lator had  never  at  any  time  presented  him 
any  bond;  that  his  bond  was  first  fixed  at 
$50,  and  then  the  mayor  set  same  at  $100; 
that  all  the  cost  was  not  in  at  tbe  time  the 
bond  was  fixed  at  $50.  This  witness  farther 
states  he  saw  relator  sign  a  bond  for  $50, 
and  when  Mi.  Payne,  his  attorney,  and  wit- 
ness went  to  the  mayor's  office,  tiie  amount 
of  the  fine  and  costs  bdng  run  up,  showed  it 
was  more  than  $25,  and  the  mayor  raised  the 
bond  to  $100.  He  farther  testifies  he  was 
under  the  Impression  that  he  was  told  by  tbe 
attorney  representing  relator  that  the  bond 
was  raised  to  $100,  and  saw  relator  sign  this 
bond,  but  no  other  person  signed  it;  that  he 
never  had  any  kind  of  bond  presented  to 
him  for  approval;  he  only  had  the  $100 
check,  and  that  was  after  the  time  for  rela- 
tor to  file  bail  bond  had  expired.  This  la 
the  case  on  the  facts. 

This  leaves  the  matter  la  donbt  as  to  what 
appellant  was  seeking.  If  he  was  seeking  to 
be  discharged  under  these  circumstances  be- 
cause he  had  been  deprived  of  his  right  of 
appeal  for  the  failure  of  the  court  to  ap- 
prove his  bond,  even  had  he  presented  one, 
and  it  had  been  sufficient.  It  would  not  jus- 
tify a  resort  to  writ  of  habeas  corpus.  He 
had  a  remedy  against  the  mayor  with  refer- 
ence to  approving  the  bond;  but  it  seems 
ap[>ellant  did  not  even  present  an  appeal 
bond  for  approval,  either  to  the  mayor  or  to 
the  dty  marshal.  Had  he  desired  to  con- 
summate his  appeal,  he  should  have  follow- 
ed the  statute,  and  in  case  the  officer  refused 
his  legal  rights,  his  duty  then  was  to  apply 
to  the  county  Judge  for  mandamus  proceed- 
ings to  force  the  mayor  or  other  officer  to 
follow  the  law.  A  case  directly  In  point  Is 
Ex  parte  De  Lodie,  60  Tex.  Cr.  R.  525.  100 
S.  W.  923. 

Under  the  authority  ot  that  case,  this  Judg- 
ment will  be  affirmed. 


HALL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  3, 
1913.) 

1.  Cbiminal  Law  (S|  1092,  1090*)— Appeal— 
Statement  or  Facts. 

Where  ttie  term  at  which  defendant  was 
convicted  of  a  misdemeanor  adjoarned  May 
28tb,  a  statement  of  .facts  and  bill  of  excep- 
tions, not  filed  until  July  30th,  could  not  be 
considered,  either  In  passing  on  alleRed  errors 
or  as  tbe  basis  for  supporting  the  judgment. 

TEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  ftf  2im,  2829,  2834-2801.  286ft- 
2880,  2819;  Dec.  Dig.  M  1092,  1090.*] 

2.  Cbwiitai.  Law  (8  1144*)— Appeai»— Pbb- 
BUitpnoN— Instbuctions. 

Where  tbe  court  cannot  consider  tbe  staCe- 
ment  of  facts,  it  must  presume  that  the  trial 
court  submitted  the  law  as  applicable  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  27.16-2764.  2760-2771, 
2774-2781,  290L  8016-3037 ;  Dec  Dig.  f 
1144.*] 
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8.  CBuanAL  Law  (|  814*)  —  Tbiaz.  —  Issdxs 
AND  TAB^nox. 

Under  an  ioformation  for  keeping  a  disor- 
derly houee  in  a  house  owned  by  another  and 
leased  by  the  defendant,  an  instruction  author- 
izing a  conviction  if  defendant  himself  was  the 
owner  was  reversible  error,  since  he  could  not 
be  charged  with  committing  an  offense  in  one 
way  and  be  convicted  for  its  commission  in  an- 
other way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1821,  1833,  1839,  1860, 
1886,  1883,  1890,  1924,  1979-1985,  1987 ;  Dec. 
Dig.  I  814.*] 

Appeal  from  Upshar  County  Court;  W.  H. 
McClelland,  Judge. 

MartLn  Hall  was  convicted  of  keeping  a 
disorderly  hous^  and  be  appeals.  Berersed 
and  remanded. 

Warren  ft  Bil^;8.  of  Gilmer,  tor  appellant, 
a  B.  Lan^  AsBt  Att;.  Gen.,  tor  tbe  State. 

HABPBB,  jr.  t1]  Appellant  was  tried  at 
tbe  Kay  term  of  the  conn^  court  of  Upsbur 
county,  whlcb  adjourned  on  tbe  28th  day  of 
May.  The  statement  of  facts  and  bills  of  ex- 
ceptions were  not  filed  nnUl  ttie  30th  day  of 
July.  This  Is  a  misdemeanor  case,  In  wblch 
appellant  was  prosecuted  under  an  Informa- 
tion whlcb  charged  him  with  "keeping  and 
bdng  concerned  in  keeping  a  disorderly  house, 
in  a  house  leased,  occupied,  and  controlled 
by  htm,  tlie  said  MarUn  Hall,  and  which 
said  house  was  owned  by  Taylor  Martin,  etc" 

[2]  Under  all  of  our  dedsions  neither  the 
statement  of  facts  nor  bills  of  exceptions  can 
be  considered,  nor  made  the  basis  for  support- 
ing tbe  Judgment  any  more  than  tbey  can  be 
considered  in  passing  on  tbe  alleged  errors, 
and  wbUe,  if  we  could  look  to  the  statement 
of  facts,  the  error  complained  of  lu  the 
charge  as  a  fundamental  error  might  be  im- 
material, in  that  It  might  appear  there  was 
no  evidence  that  appellant  was  the  owner  of 
the  house,  yet,  as  we  cannot  consider  the 
statement  of  facts,  we  must  presume  the 
court  submitted,  the  law  as  applicable  to  the 
evidence,  and  under  snch  circumstances  the 
charge  of  the  court  would  authorize  the  con- 
vlctton  of  appellant  as  owner  of  the  bouse 
when  the  information  charged  that  Taylor 
Martin  was  tbe  owner. 

[3]  Tbe  court  Instructed  the  jury:  "Be- 
fore the  state  will  be  entitled  to  a  conviction 
In  this  case  It  will  be  necessary  for  the  Jury 
to  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  defendant,  Martin  Ball, 
was  the  owner,  lessee,  or  tenant,"  etc.  Again, 
In  submitting  the  case  specifically,  the  court 
Instructed  the  Jury:  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  was  the  oioner,  or  lessee,  or  ten- 
ant of  a  bouse,"  etc.,  he  would  be  guilty.  It 
is  thus  seen  that  while  the  Information  charg- 
ed that  appellant  was  the  lessee  or  tenant, 
and  that  Taylor  Martin  was  the  owner,  yet 
the  charge  authorized  his  conviction  if  he, 
and  not  Taylor  Martin,  was  the  owner.  The 


information  could  have  charged  that  he  was 
owner,  lessee,  and  tenant ;  but  this  it  did  not 
do,  but  spedflcally  alleged  ownership  in  an- 
other, and  yet  the  charge  authorized  this 
conviction  If  he  was  the  owner.  He  cannot 
be  charged  with  having  committed  an  offense 
in  one  way,  and  be  convicted  of  having  com- 
mitted it  in  another  way. 

Under  such  circumstances,  tbe  case  most 
be  ze?er8ed  and  remanded. 


PEGBAM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  8, 

1913.) 

Contempt  (g  66*)— Appeal. 

Appeal  will  not  lie  from  a  Judgment  in  pro- 
ceedings in  accordance  with  Code  Cr.  ftoc. 
1011,  art.  528  et  seq.,  fining  one  for  contempt 
of  court  in  refusing  to  obey  a  subpoena. 

IBd.  Note.— For  other  cases,  see  Contempt, 
^t.  Dig.  H  218-21fi^  228-m;  Dec.  Dig.  1 
86.*] 

Appeal  from  Criminal  District  Oonrt,  Har- 
ris County ;  C.  W.  Robinson.  Jndg& 

W.  P.  Pegram  was  fined  for  contempt  of 
court,  and  appeals.  Dismissed. 

Woods  ft  Harris,  of  Houston,  tor  appellant 
a  B.  Lane,  Asst  Atty.  Oen^  for  tbe  State. 

PRENDERGAST,  P.  J.  The  appellant  was 
fined  by  tlie  lower  court  tor  contempt  of  court 
in  refusing  to  ob^  a  subpcsna.  The  record 
shows  Qiat  the  proceedings  were  strictly  in 
accordance  with  artltde  B28  et  seq.,  O.  0.  P., 
and  that  on  the  proper  final  bearing  tbe  Judg- 
ment nisi  was  made  flnaL 

It  has  been  the  uniform  holding  of  this 
court  and  our  Supreme  Court,  when  it  bad 
criminal  Jurisdiction,  that  appeals  did  not  lie 
in  such  proceedings.  It  Is  unnecessary  to 
cite  all  the  cases;  hut  see  State  t.  Thur- 
mond, 87  Tex.  841;  Garter  t.  State,  4  Tex. 
App.  166;  Crow  t.  Stat^  S4  Tex.  12;  Borrer 
T.  State,  68  8.  W.  1133. 

As  this  court  has  no  Jurisdiction  of  this  ap- 
peal, the  case  la  ordered  dismissed. 


HABT  T.  BTATIL 
(Court  of  Criminal  ^JH^^'*  ^  ^^zas.   Dea  8, 

CaiiaNAi.  Law  (H  1092,  1099*)— Appeal  — 
Pboceeoinqs  to  rERfc'ECT— Time  fob  Fjlinq 
StAtBiaiiT  ov  Facts  aitd  Bills  ov  Exoep- 

Where  a  term  of  tbe  county  court  adjourn- 
ed on  May  31st,  a  statement  of  facts  and  billa 
of  exception  filed  June  30th  could  not  be  con- 
sidered, since  such  papers  must  be  Sled  within 
*^  days  after  adjournment  of  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dbr.  U  2808,  2828. 2634-2881.  2886- 
288d,291»;  Did  Diill  10&.  10fl9?l^ 

Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

Man  Hart  was  convicted  of  false  imprism- 
ment,  and  he  appeals.  Afllrmed. 


*Fw  other  cases  see  Mm*  tople  and  section  NVHBBR  In  Da&  Dig.  A  Am.  Olg.  Kejr-No.  Sortes  ft  Bw'r  Indaas 
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Warren  &  BcUuSB*  o£  OUmer,  tat  appelant 
0.  B.  Lan^  Aest  Attj.  0«il,  for  the  State. 

DAVIDSON,  J.  Aa  tUB  case  is  present- 
ed, we  are  of  opinion  It  most  be  afflrmed. 
The  case  was  tried  in  the  coanty  court,  the 
charge  being  false  imprisonment.  Court  ad- 
journed <m  the  31st  day  ot  Hay;  the  state- 
moit  ot  fftcts  was  filed  on  the  30th  day  of 
June-;  the  bills  of  exception  trare  filed  tiie 
same  day.  In  this  condition  of  the  record, 
none  of  th»  matters  set  up  In  tdlls  of  ezc^ 
tlon  or  pertaining  to  statemmt  of  facts  can 
be  considered.  Under  the  decisions  constru- 
ing our  statute,  all  these  papers  must  be  filed 
wltiiln  20  days  after  adjournment  of  court 
Without  the  statement  of  tacts,  none  of  the 
grounds  of  the  motion  for  new  trial  can  be 
considered. 

The  judgment  is  therefore  affirmed. 


BOTD  T.  STATB. 
(Conrt  of  Oriminal  ^^^'^      Texas.   Dee.  8, 

CBnaHAi.  Law  (|  lOBS*)  — Arrau.— Stati- 
KBHT  OF  Faois— Tnm  or  Filuto. 

Bills  of  ezceptioDB  not  filed  in  the  trial 
court  in  a  criminal  prosecation  until  the  Bixttetb 
day  after  adjonmment  for  the  term,  and  after 
appellant  had,  within  30  days  allowed  for  filing 
a  statement  of  facts  and  billa  of  exceptions,  at- 
tempted to  extend  the  time  for  another  30  days, 
were  too  late,  and  will  be  Btricken  on  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2847 ;  Dec.  Dig.  %  1095.*1 

Appeal,  from  Upshur  County  Conrt;  W.  H. 
McClelland,  Judge. 

Fritz  Bc^d  was  convicted  of  crime,  and  he 
appeala  Affirmed. 

Warren  ft  Brlggs,  of  Gilmer,  for  appellant 
C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

FBBNDBROAST,  P.  J.  From  a  conriction 
of  false  Inqirisoiunent,  aivellant  prosecutes 
this  vpeaL 

The  term  of  the  county  conrt  at  whtdt  this 
trial  occurred  adjourned  for  the  term  May 
31,  1013.  The  court  at  that  time  entered  an 
order  allowing  30  days  thereafter  to  file  a 
statement  of  fectB  and  bills  of  exceptions. 
Within  that  30  days  he  attempted  to  extend 
the  time  for  anotlier  30  days.  What  purports 
to  be  a  statement  ot  facta  and  bills  of  excein 
tions  were  not  filed  in  the  lower  court  until 
on  the  sixtieth  day  after  the  court  adjourned 
for  the  term.  The  Assistant  Attorney  Gen- 
eral has  made  a  motion  to  strike  out  said 
pnrported  statement  ot  &cts  and  bills  of 
exceptions  because  not  filed  within  time. 

Almost  every  week  for  the  last  few  years 
this  conrt  has  uniformly  stmck  ont  such 
papers,  when  filed  without  an  order  allowing 
20  days  or  less,  or  where  sach  papers  are  not 
filed,  in  accordance  with  sndi  order,  within 
20  days  from  the  adJonmmeDt  of  the  court 
It  would  be  a  useless  task,  to  undertake  to  col- 


late and  dto  tbese  ▼arlous  easea.  We  merely 
dte  Durham  t.  States  165  S.  W.  222,  and 
cases  therein  cited.  Under  the  law,  this 
court  must  of  necessity  strike  ont  and  not 
considOT  said  papers.  Wltiiont  thes^  no 
Question  Is  raised  which  we  can  review. 

The  judgment  will  thmefore  necessarUy  be 
affirmed. 


PHILLIPS  T.  STATB. 
(Court  ot  Criminal  Ag^als  of  Texas.   Dee.  8, 

Cbiunal  Law  (||  1005,  1102*>— Statbhsnt 

OF  Facts— Time  op  Kit.ing. 

A  statement  of  facts  and  bills  ot  exception, 
not  filed  nntil  60  days  after  the  adjourning  of 
court  in  a  misdemeanor  prosecntion,  will  be 
stricken  on  motion,  in  view  of  tiie  stenograph- 
er's act  of  1911. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2817;  Dec  Dig.  »  1096. 
1102.*1 

Appeal  from  Upshur  Gonnty  Conrt;  W.  H. 
McClelland,  Judge. 

B.  Phillips  was  convicted  of  false  imprison- 
ing, and  appeals.  Affirmed. 

Warren  &  Brlggs,  of  Gilmer,  for  app^ant 
G.  B.  Lane,  Asst  Atty.  Oen.,  for  the  Stat& 

HARPFR,  J.  Appellant  was  prosecuted 
and  convicted  of  the  oftense  6t  false  Impris- 
oning one  W.  O.  Hayles,  and  hla  punishment 
assessed  at  a  fine  of  $200,  and  90  days*  Im- 
prisonment in  the  county  jalL 

The  term  of  county  court  at  which  he  was 
tried  adjourned  May  28,  1913,  whUe  the  bills 
of  exceptions  and  statement  of  facts  were 
not  ffied  until  July  30,  1013,  60  days  after 
the  adjournment  of  court  This  being  a  mis- 
demeanor conviction,  the  motion  of  the  Assist- 
ant Attorney  General  to  strike  out  the  state- 
ment of  facts  and  bills  of  exceptions  must  be 
sustained.  This  question  has  been  so  thor* 
onghly  discussed  in  a  number  of  opinions 
since  the  passage  of  the  stenographers*  act 
in  1911  (Laws  1811,  c.  119),  we  do  not  deem 
it  necessary  to  do  so  again.  Durham  v. 
Stete,  155  S.  W.  222 ;  De  Friend  v.  State,  153 
8.  W.  881.  The  opinions  in  both  those  cases 
were  handed  down  before  the  convening  of 
the  Upshur  county  court 

The  motion  for  new  trial  contains  no 
ground  that  we  can  review,  in  the  abseoioe 
of  a  statement  of  facts. 

The  Judgment  is  affirmed. 


BELCHER  T.  STATB. 
(Conrt  ot  Criminal  Appeals  of  Texas.  Nov.  12, 
1913.    Rehearing  Denied  Dec.  10,  1918.) 

1.  Cbihinai.  Law  (S  564*)— Vkitob— Paoor. 

Venae  may  be  proved  by  other  than  posi- 
tive testimony,  and  need  not  be  established  be- 
yond a  reasonable  doubt ;  it  being  sufficient  if 
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from  the  erldenoe  the  Jury  may  reasonably  con- 
clude that  the  offense  was  omnmitted  in  the 
county  alleged. 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law.  Cent  Dig.  ||  726^  iZn-^2Sii  Dec  Dig. 
I  664,*] 

2.  Cbiunai.  Law  (8  1144*)— Apful— TkNus 

— PBOM^PBESUKPTIONa 

Laws  2Sth  Leg.  c.  12,  amending  Code  Or. 
Proc.  1895,  art  904,  provides  that  the  appe- 
late court  shall  presume  that  tiie  venae  has 
been  proved  In  the  trial  court,  unless  it  was 
made  an  issue  there,  and  it  aArmatively  ap- 
pears that  it  was  not  proved  by  a  bill  of  ex- 
ceptions properly  signed  and  allowed  by  the 
■Judge,  or  proven  by  bystanders,  and  incorporat- 
ed in  the  transcript  The  qnestioo  of  venue 
was  not  contested  at  the  trial,  nor  until  motion 
for  a  new  trial,  and  the  court  in  approving  ap- 
pellant's bill  of  exceptions  overmung  the  mo- 
tion on  that  ground,  stated  that  the  venue  was 
shown  drcnmstantiaUy  In  numerous  ways 
throughout  the  record,  more  particularly  by  cer- 
tain evidence  specified  as  to  tbe  place  where 
the  killing  occurred  and  the  body  found.  Held, 
that  the  Conrt  of  Oriminal  Appeals  was  re- 
quired to  preHnme  that  the  venue  was  snffident- 
V  proved. 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law.  Cent  Dig.  H  2736-2764,  2766;  Dec. 
Dig.  1 1144.*] 

8.  GBtianAi,  L&w  ({  414*)— Eviiibhci— Imr- 

TiTir. 

Where  two  witnesses  testified  that  they 
passed  decedent's  home  on  the  morning  of  the 
day  on  which  the  killing  was  alleged  to  have 
occurred,  and  saw  defendant  and  decedent  and 
beard  loud  talking  and  swearing  between  tbem, 
and  one  of  the  witnesses  testified  that  he  heard 
defendant  say  to  decedent,  "I  guess,  by  G— — , 
you  are  about  the  last  Q~ —  man  that  had  it," 
and  recognized  his  voice,  the  evidence  was  ad- 
missible, though  the  otber  witness  was  not  fa- 
miliar with  defendant's  voice,  and  could  not 
testify  that  he  was  the  one  who  made  the  state- 
ment testified  to. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Cent  Dig.  t  936;  Dec  Dig.  S  414.*] 

4.  Obiuinai.  Law  iH  6S6*)— Tbiaii— Suoobs- 

TlOn  BT  COUBT. 

Certain  testimony  having  been  given  in  the 
absence  of  the  Jury  in  order  to  determine  its 
admissibility,  and  ttie  court  ha^ng  ruled  that  it 
was,  the  Jury  were  returned,  and  daring  the  ex- 
amination the  court  suggested  to  the  dlstcict  at- 
torney that  in  order  to  connect  it,  "Ton  might 
ask  him  the  questions  I  did  while  the  Jury  was 
out"  Held,  that  such  soggestioD  wu  not  ob- 
jectionable as  on  the  wtf  ght  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  OrlmlBal 
Law,  Gent  Dig.  SS  1465-1482,  2120 ;  Dec  Dig. 
t  656.*] 

5.  CBnaNAL  Law  (f  338*)- Bvidehob— "Rkl- 

BVAMOT"— "PbMTINENT  HTPOTHESia" 

"Belevancy"  as  applied  to  evidence  means 
that  which  conduces  to  prove  a  pertinent  by* 
potbesis,  a  pertinent  hypothesis  being  one 
which,  if  sustained,  will  logically  influence  the 
issue,  so  that  it  is  relevant  to  put  In  evidence 
any  drenmstance  which  tends  to  make  a  propo- 
sition at  issue  either  more  or  leas  probable,  and 
whatever  Is  a  condition  either  of  the  existence 
or  nonexistence  of  a  relevant  hyiwthesia  may 
be  shown;  but  no  drcumstance  is  relevant 
which  does  not  make  more  or  less  probable  tiie 
proposition  at  Issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  752,  753776^  766,  787,  788, 
801,  855;  Dec.  Dig.  ]  338.*  ^     ^      '  ' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  p.  6062 ;  vol.  6,  p.  5368.] 


6.  CmnKAi.  Law  Q  517*)~EviDBifCB— Gon- 

FES8I0BB. 

When  decedent's  body  was  found,  decompo- 
sition was  well  advanced,  and  from  an  examina- 
tion before  burial  there  was  doubt  as  to  bis 
identic,  and  no  one  was  able  to  state  exactly 
bow  he  was  killed ;  some  thinking  be  was  shot 
with  a  shotgun  in  the  breast,  some  that  he  was 
shot  in  the  throat,  and  others  that  he  was  shot 
in  the  back  of  the  neck  or  head.  There  was  al- 
so no  agreement  as  to  the  kind  of  weapon  used. 
After  accused  was  arrested,  he  made  an  oral 
statement  to  the  sheriff  that  he  shot  deceased 
with  a  shotgnn,  a  little  to  the  rear  of  the  right 
of  the  head,  with  nnall  shot,  and  also  that  de- 
cedent had  bad  one  of  his  teeth  polled,  and  that 
the  tooth  next  to  that  pulled  had  a  decayed 
place  in  the  center  of  it  The  body  was  then 
exhumed,  and  it  was  found  that  tiie  confession 
of  accused  was  tme.  Held  that  such  confes- 
sion having  been  Toluntarily  made.  It  was  prop- 
erly admitted  to  establish  the  identity  of  de- 
ceased, and  to  show  how  and  by  what  means 
be  was  killed,  nnder  Code  Cr.  Proc  1911,  art 
810,  providing  tliat  voluntary  oral  confeasions 
of  accused  while  In  custody  are  admissibly 
when  in  connection  therewith  he  makes  state- 
ments of  fact  that  are  found  to  be  true,  and 
which  conduce  to  establish  his  guilt,  eto. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1146-1166;  Dec  Dig.  f 
617.*] 

7.  CBnaiTAi.  Law  (S  736*>— Coimssrons— Ad- 

laSBIBrLITT— QtrBSTION  rOB  COUBT  OB  JUBT. 
Whether  an  oral  confession  or  statement  by 
accused  wtiile  in  custody  is  admissible  is  a 
question  of  law  fbr  the  court;  it  being  only 
when  the  voluntary  character  of  the  confession 
is  contested  or  the  making  thereof  denied  that  the 
court  is  required  to  submit  such  Issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1210-1221,  1701, 1702, 1705, 
1716;  Dec  D&.1  736.*] 

6.  CBiMOf AL  Law  ^  469*)— Evxdkhct— Non- 

BXPBBT  Oranoir. 

Persons  not  experts  were  properly  permit- 
ted to  testify  that  on  the  next  day  and  for  a 
few  days  after  tbe  killing  they  went  to  the 
home  of  deceased,  and  found  blood  at  various 
places  on  tbe  ground,  the  side  of  tiie  house,  and 
floor  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1048-1050;  Dec  Dig.  | 
459.*] 

9.  GBiHiNAii  Law  ({  781*)— TbiaI/— Goirres- 

8IQNB— EXCUIf  ATOBT  STATEHBina. 

Where  the  state  did  not  rely  on  an  entire 
confession  of  accused  to  prove  guilt,  but  excul- 
patory statements  conteined  therein  were  prov- 
ed by  defendant  the  conrt  was  not  required  to 
charge  tliat  wack  statemenbi  most  be  regarded 
as  true,  unless  the  state  proved  the  falsity 
thereof! 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1864-1871, 1898;  Dec  Dig. 
I  781.*] 

to.  HOMIOIDE    (S  SOO*)— EVIDKITCB— THBKATS. 

Evidence  that  just  prior  to  the  killing  de- 
cedent said  to  defendant,  "I  will  fix  you  right 
now,"  and  grabbed  for  an  axe,  whereupon  de- 
fendant immediately  killed  him,  did  not  require 
a  charge  on  threats. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  SS  614.  616-620,  622-^;  Dec  Dig. 
I  300.*] 

11.  HOUOIDE  (S  300*)— Selt-Dbrrsb— Evi- 
OBNCB— I  NSTBUCnONB. 

Where,  in  a  prosecution  for  patricide,  ac- 
cused proved  that  decedent  was  a  violent  and 
dangerous  man,  that  he  had  had  fighto  with  va- 
rious persons,  and  bad  killed  one  man,  that  he 


•For  ether  oases  see  same  taplo  and  sactton  NVHBBB  In  Deo.  Dig.  Jb  Am.  Dig.  Kay-Nc  Btnim  *  Bep'r  lodeiee 


Digitized  by 


Google 


TO.) 


BELCHER 


r.  8TATB 


461 


had  a  leneral  nputation  as  a  danseroos  and 
violent  person,  and  tbat  defendant  was  not  his 
eqnal  in  weiflit  or  pbrridal  strength,  an  in- 
strnction  on  self-defense  was  not  erroneous  as 
hypothesizing  defendant's  knowledge  of  the 
character  and  dispositioa  ctf  deeeaaed  and  thoir 
relative  strength  as  a  condition  of  hi*  risht  to 
rely  on  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  814,  616-620,  622-630;  Dec.  Dig. 
I  300.*] 

Appeal  from  District  Court,  Hardeman 
County ;  J.  A.  Nabera,  Judge. 

Percy  Belcher  was  convicted  of  patricide, 
and  he  appeals.  Affirmed. 

Fires  ft  Oigge,  at  Obildress,  and  Decker  & 
Clarke  and  J.  C.  Marahall.  all  of  Quanali,  fior 
appeUant  a  B.  Laaa,  Asst  Atfcy.  Gen.,  for 
tlie  State. 

PRENDBROAST.  P.  J.  Appellant  was 
indicted  for  the  murder  of  his  father,  W.  B. 
BeUSier,  in  Hardenian  county  im  or  about 
Hay  31,  1812.  He  was  convicted  of  morder 
In  the  second  decree,  and  liis  pn nl8h.ro ent 
fixed  at  60  years'  conflnqnent  in  tlie  peniten- 
ttary. 

On  Jnne  7,  U12,  the  dead  body  of  a  man 
was  found  bi  a  secluded  place  in  Norton's 
pasture  in  said  county,  whidi  was  about  IS 
miles  distant  from  said  W.  B.  Belcher's  home, 
where  he  had  lived  finr  some  time  prior  to 
May  31,  1912,  and  where  he  was  seen  ailve 
on  that  date.  Whether  this  dead  body  was 
that  of  W.  B.  Belcher  or  not  was  one  of  the 
main  contested  questions  In  the  case;  the 
state  omten^ns  that  it  was,  while  the  ap- 
pellant contended  that  it  was  not  Much  tes- 
timony was  introduced  by  both  Bid«  on  this 
issue. 

Appellant  contends  that  the  Judgm^t  must 
be  reversed,  because  the  evidence  does  not 
show  that  the  killing  occorred  in  Hardeman 
county.  This  questton  was  flnt  raised  by 
appellant  in  his  motion  for  a  new  trlaL  The 
record  shows  that  the  issue  of  venue  was 
not  fought  out  nor  contested  <m  the  tAal  of 
the  cas&  It  merely  shows  that  the  Indict- 
ment charged  the  IrllHng  to  have  been  In 
Hardeman  county,  and  that  the  appellant 
pleaded  not  guilty  to  the  Indictment. 

[1]  .As  we  correctly  said  in  the  recent  case 
of  B^ncads  V.  State,  160  S.  W.  362,  from 
Shackelford  county:  "It  is  the  settled  law  of 
this  state  that  it  is  not  essential  to  prove 
venue  beyond  a  reasonable  doubt;  that  the 
doctrine  of  reasonable  doubt  does  not  apply 
to  the  Issue  of  voine.  Barrara  v.  State,  42 
Tex.  260;  McSeynolds  v.  State,  4  Tex.  Asp. 
327;  Deggs  v.  State,  7  Tex.  App.  850;  AOh- 
terberg  v.  States  8  Tex.  An^  463;  McGlll  v. 
State,  20  Tex.  App.  480  [8  S.  W.  661];  GOx 
V.  SUte,  28  Tax.  App.  82  [12  S.  W.  493]; 
Abzigo  V.  Stete,  29  ter,  App.  143  [15  S.  W. 
408].  It  is  unnecessary  to  dte  any  later 
decisions.  Venue  may  be  proved  by  other 
than  positive  testimony,  if  from  the  evidence 
the  jury  may  reasonably  conclude  that  the 


offense  was  committed  In  the  county  alleged 
It  is  sufficient  Hoffman  v.  State,  12  T&l 
App.  406;  Bowman  v.  State,  38  Tex.  Gr.  B. 
14  [40  a  W.  796,  41  S.  W.  9SS\.  It  may  be 
effectively  proved  by  drcnmstantial  as  well 
as  by  direct  evidenos.  McOiU  v.  State,  su- 
pra; Cox  V.  State,  supra;  McOlasson  v. 
State,  38  Tex.  Gr.  B.  8S1  [48  S.  W.  93] ; 
Eugadt  V.  State,  88  Tex.  Cr.  B.  681  [44  S. 
W.  989];  Nanoe  v.  State,  17  Tex.  Ah>.  385." 

[2]  Prior  to  the  act  of  1887,  p.  11.  now  sr.- 
tide  938,  a  a  P.,  this  court  had  uniformly 
held  that  the  record  on  appeal  must  afflrma> 
lively  show  venue^  whether  contested  in  the 
lower  court  or  not  In  making  out  statement 
of  facts  theretofore,  wtuen  v«we  was  not  an 
issue,  ftequwtly  the  testimony  on  that  sub- 
ject was  Inadvertently  or  oth»wise  ondtted, 
and  the  statements  of  facts  were  prepared 
more  particularly  with  referoice  to  the  con- 
tested issues  fougbt  ont  in  the  trial  court 
The  Legislature,  therefore,  for  the  express 
purpose,  among  others,  of  preventing  re- 
versals, because  the  record  on  aiveal  did  not 
affirmatively  show  the  venne^  passed  said  act 
of  1897,  whereby  it  is  provided  that  in  all 
cases  this  court  sftuB  preawM  that  the  voiue 
was  proven  In  the  court  below,  unless  that 
was  made  an  issue  in  the  court  below,  and  it 
affirmatively  aH>earB  that  venue  was  not 
proven  by  a  bill  of  exceptions  piopeily  signed 
and  allowed  by  the  Judge  of  the  court  below, 
or  proven  up  bystanders,  and  incorporated 
in  the  transcript  as  required  by  law.  Tery 
soon  after  the  enactment  of  this  law  the 
questton  came  up  in  McGlasson  v.  State,  88 
Tex.  Gr.  B.  351,  43  B.  W.  98.  In  that  case 
the  question  was  attempted  to  be  raised  by  a 
e^dal  charge  requested  by  defendant  to  find 
him  not  guilty  on  the  ground  that  no  venue 
had  been  proved.  The  court  refused  that 
charge,  and  he  took  a  bill  of  exceptions 
thereto.  On  this  point  the  court  In  that  case 
said:  *^nie  question  presented  as  to  this  bill 
of  exceptions  1^  Does  It  sufficiently  comply 
with  the  amendment  to  article  904  adopted  by 
the  Twraty-Flfth  L^lslature?  See  lAWS 
25th  Leg.  p.  11.  Tlw  act  In  effect  provides 
that,  as  to  the  venue  in  all  cases,  the  court 
shall  presume  that  it  was  proved  in  the 
court  below,  unless  It  was  made  an  issue 
ther^  and  it  affirmatively  ai^vears  to  the 
contrary  by  a  blU  of  exceptbmSf  property 
signed  and  allowed  by  the  Judge,  or  proved 
up  by  bystanders,  as  Is  now  provided  by  law, 
and  Incorporated  In  the  transcript  as  requir- 
ed by  law.  It  occurs  to  us  that  this  statute 
requires  this  court  to  Indulge  the  presump- 
tion that  the  venue  was  proved  In  the  court 
below,  unless  the  bill  of  exceptions'  shows 
affirmatively  that  it  was  not  proved.  This 
would  seem  to  apprehend  that,  before  we 
can  treat  the  venue  as  not  proved,  the  court 
must  dther  certify  that  Vaa  evidence  did  not 
establish  the  venue  or  that  said  bill  of  ex- 
ceptions should  contain  all  the  testimony  In 
the  case  tending  to  show  venae,  and  certify 
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that  same  vas  all  tbe  testimoiiy  bearing 
upon  that  issae ;  and  from  tbls  statement  6t 
the  testimonT  It  aflBrmatlTdy  appears  that 
the  venne  In  Que  case  was  not  proTed.  It 
tbls  be  a  trae  constractfon  of  said  article, 
then  the  bill  in  qoestion  does  not  comply 
with  the  requirements  of  the  law.**  Again, 
in  Scott  T.  State,  42  Tex.  Or.  R.  007,  62  S. 
W.  419,  the  appellant  in  that  case  sou^t  to 
raise  the  question  by  his  motion  for  new 
trial,  and  by  affidavits  appended  thereto, 
showing  tbat  Yeaae  was  not  proved  In  the 
court  below.  This  conrt  in  that  case  said: 
"Appellant,  In  his  motlim  for  new  trial,  and 
by  affltoTits  appended  thereto,  raises  the 
question  of  ventie;  that  i^  he  adopts  this 
mode  of  Inslstiiig  that  the  renne  was  not 
prorai  in  the  court  below.  Under  artlde 
904,  as  amended  by  tbe  Twenty-Fifth  Legto* 
lature  ^ee  Acts  1897,  page  11),  it  la  provided 
that  the  fallare  to  prove  venue  In  the  trial 
court  can  only  be  raised  by  a  UU  of  excep- 
tltms  pn^Krly  signed  and  allowed  1^  tbe 
Judge  or  proven  up  by  bystanders,  as  Is  now 
provided  by  law,  and  Incorporated  in  the 
transcript  as  required  by  law.  This  mode  of 
procedure  was  not  pursued  by  appellant,  and 
consequently  we  cannot  consider  the  matter 
as  presmted  In  the  motion  ftor  new  trial" 
See,  also,  Barker  v.  States  47  S.  W.  980; 
Washington  v.  State,  77  S.  W.  810;  Biantly 
V.  State,  42  Tex.  Gr.  R  296,  B9  S.  W.  802; 
Mnnger  v.  States  67  Tex.  Gr.  B.  884,  122  S. 
W.  874;  Wynne  v.  State,  41  Tex.  Or.  B.  604, 
66  8.  W.  887.  It  is  needless  to  dte  the 
other  cases.  In  approving  appellant's  bill  of 
exceptions  to  the  conrt  overruling  his  motion 
for  new  trial  on  that  ground,  tbe  court  quali- 
fied and  explained  it  by  stating:  "That  ifo 
question  was  raised  as  to  the  venue  until  tbe 
motion  for  a  new  trlaL  The  venue  is  shown 
drcnmstanttaUy  In  numerous  ways  through- 
out the  record,  and  more  particularly  In  this, 
that  the  killing  occurred  at  the  Belcher  farm, 
and  tbe  body  was  found  At  a  ptdnt  In  the 
Norton  pasture  about  18  miles  from  there, 
and  about  one-half  mUe  s6ut3i  of  Bed  river, 
and  in  Hardeman  county.  G.  W.  Fatton  tes- 
tiflea  (statement  of  tacts,  page  41 ;  stenogra- 
pher's notes,  page  33)  that  he  now  lives  in 
Johnson  county;  'lived  In  tbls  county  last 
year,  about  one-half  mile  south  of  where 
W.  B.  Belcher  lived.'  W.  M.  Mlddleton  testi- 
fied fliat  he  moved  to  this  county,  to  the 
Beldier  farm,  etc.;  T.  P.  Foster,  that  the 
Bdoher  farm  was  8^  miles  north  of  Goodlet" 
The  Legislature  by  said  act  and  the  prop- 
er construction  tbereot  by  this  conrt,  as 
ahovra  jabove,  intoided  tbat  tlds  court  should 
only  conrider  the  question  of  venue  on  ap- 
peal when  presented  by  the  proper  bill  aa  re- 
quired thereby.  The  wisdom  of  it  is  well  Il- 
lustrated in  this  case.  Here  we  have  a  state- 
ment of  facta  of  160  typewritten  pages,  and,  if 
not  shown  bj  a  bill  aa  required,  we  would  be 
under  the  necessity  of  searching  out  from 
one  end  to  the  other  of  this  150  pages  to 
ascertain  whether  or  not  the  evidence  was 


sufficient  to  show  that  venue  was  proved. 
However,  in  additi<m  to  the  conrtfs  qualifica- 
tion above  quoted,  we  have  found  in  this 
statement  of  ft£ts  ample  evidence  firom 
whl(di  tlie  ]uxy  were  abthorlaed  to  find  that 
if  the  body  found  was  that  of  W.  B.  Belcher, 
he  was  killed  In  Hardeman  county. 

There  was  no  error  in  the  court  overruling 
appellant's  challenge  of  J.  Tankeral^, 
who  was  one  of  the  veidremen,  because  be 
showed,  as  claimed  by  appellant,  that  he  was 
disquallfled  to  serve  His  examination  and 
testimony  m  bis  voir  dire  showed  dourly 
that  be  was  not  ^squallfled  but  Qualified  in 
fnll  accordance  with  subdivision  18  ot  arti- 
cle 6^,  under  wUch  the  dUallenge  was  mad& 
This  question  has  been  so  often  decided 
against  ajipellant  that  we  deem  It  unneces- 
sary to  collate  the  authorities,  but  see  those 
cited  under  this  subdlvlBlon  of  tbe  artlde  in 
the  1911  Bevlsed  O.  C  P.,  and  also  under 
the  same  subdivision  in  Whites  Ann.  C  G.  P. 

Appellant  has  preserved  a  large  number  of 
bills  of  excepOaDB  and  raises  a  la^  number 
of  questions.  We  have  carefully  conddered 
all  of  them.  They  can  best  be  understood, 
discussed,  and  decided  by  grouping  ttiose  that 
pertain  to  the  same  matters. 

[3]  Among  other  witnesses  Introduced  by 
the  state  were  B.  B.  Foster  and  D.  ICullins. 
The  substance  of  their  testimony  was  tliat 
on  May  81,  1912,  they  lived  at  the  town  of 
Goodlet,  which  was  about  three-qparters  of  a 
mile  distant  from  where  said  W.  B.  Sadler's 
home  was,  and  where  he  lived  at  that  time; 
tiiat  about  8:80  on  the  morning  of  May  81st 
they,  togetha,  leased  said  Bddier's  bouse 
about  BO  yards  therefrom;  that  th^  then 
saw  W.  R.  Belcher,  and  Foster  said  he  saw 
appellant,  and  beard  appellant  at  tiiat  time 
do  some  pretty  loud  swearing ;  MuUlns  beard 
tbe  same,  but  could  not  identify  appellant  as 
the  party  who  used  the  language ;  that  ap> 
pellant  at  the  time  was  standing  just  In  the 
door  five  or  six  feet  from  bis  father,  W.  B. 
Bddier,  who  was  passing  .from  one  dOor  to 
tbe  other  at  the  time,  and  that  they  heard 
him  say,  "I  guess,  by  God,  you  are  about  the 
last  God-damn  man  that  had  it."  MnlUns 
could  not  be  so  certain  whether  It  was  appel- 
lant who  was  talking  or  not  as  he  did  not 
know  blm  so  wdl,  and  was  not  &mtllar  with 
his  voice;  but  this  was  at  tbe  same  time 
and  the  same  loud  cursing  and  talking  that 
Foster  heard  and  testified  about  Foster 
was  more  familiar  with  appellant's  vdce, 
and  in  his  Ju^ment  It  was  eppAiRot  who 
was  doing  the  loud  cursing  and  talking,  and 
who  said  what  is  stated  above  This  testi- 
mony was  admissible.  It  was  not  essential 
to  Its  admissibility  that  these  witnesses  must 
know  positively  tbat  it  was  appellant  who 
was  doing  the  talking  and  cursing ;  but  Fos- 
ter does  show  by  his  testimony  a  sufficient 
knowledge  of  appellant's  rcdce,  the  situation 
of  the  parties,  and  all,  so  that  it  was  adnds- 
Bible.  Tbe  fact.  If  it  be  so,  that  they  could 
not  be  certain  about  the  matter  would  go  to 
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the  weight  of  the  eridecoce,  and  not  to  tts 
admlaBiblUt7. 

[4]  It  aeeam  that  a  part  of  roster*!  teati* 
mooy  waa  flrat  beard  by  tb»  conrt  In  tbe  ab- 
sence of  tbe  Jury,  so  that  the  conrt  conld  de- 
termlne  whether  the  teatlmony  was  admiral- 
tde  over  appellant's  objediona;  that  when 
the  jniy  waa  brought  back,  and  the  wlttwaa 
waa  teetifylng  before  them,  and  appellant 
waa  malrtng  obJectionB  thereto,  which  were 
overruled,  the  opart  stated  to  the  district  at- 
torney that^  In  order  to  connect  it  np,  *'Tod 
ndgbt  ask  Um  tbe  qnestions  I  did  while  the 
tarj  waa  oat"  merenpon  the  district  attiv* 
ney  stated  to  the  court  that  be  waa  not 
through  with  the  wltneaa,  and  intended  to 
ask  said  qneationa.  The  mpdlant  objected 
to  the  angseations  of  the  conrt  to  tiie  district 
attorney,  rialmlng  that  his  remark  waa  npon 
the  wdght  of  tbe  evideDce.  Tbe  conrt,  in 
anowing  the  bUla,  among  other  things,  quali- 
fied it  by  stating  ttiat  tbe  teatbmmy  showed 
that  tbe  witness  knew  defendant  by.  hie  volc6. 
No  error  la  diown  in  this  matter. 

(I]  Our  BtatDta  (article  1,  a  a  says 
that  the  object  the  Oode  seeks  la:  "4.  To 
bilng  to  the  Investigation  of  each  offense  on 
the  trial  all  the  evidence  toidlng  to  produce 
conviction  or  acqutttaL"  Judge  White,  In  hla 
Ann.  C  d  P.  I  1070  et  seg.,  among  other 
things,  says:  "Evidence  may  be  given  in  any 
proceeding  of  any  fkct  in  Issue,  and  of  any 
fact  relevant  to  any  fact  In  lasna  Every  fact 
which  la  part  of  tbe  same  tranaactian  as  the 
facts  In  lasne  Is  deraied  to  be  relevant  to  the 
facto  In  issuer  althongh  It  may  not  be  actual- 
ly in  laan^  and  although,  If  It  were  not  part 
of  tbe  same  transaction.  It  might  be  excluded 
as  hearsay.  Whether  any  jiarticnlar  fact  is 
or  Is  not  part  of  the  aame  tranaactlon  as  tbe 
£tct  in  Issue  la  a  qneation  of  law,  upon  which 
no  principle  has  been  stated  by  authority,  and 
on  wbldi  single  Judges  have  glvra  different 
dedaiona.  Again,  facto  necessary  to  be  known 
to  ezplalQ  or  introduce  a  fact  In  Issue,  or 
relevant  or  deemed  to  be  rtievant  to  the  la- 
soe,  or  which  sunwrt  or  rebut  afi  inference 
sna^ested  by  any  aitcib  Cad^  or  whidi  show 
tbe  relatkm  of  the  parties  by  whom  any 
such  tact  was  transacted,  or  which  afforded 
an  opportunity  for  Its  occurrence  or  trane- 
actlon,  or  which  are  necessftry  to  be  known  In 
order  to  show  tbe  relevancy  of  other  facta, 
are  deemed  to  be  rdevant  In  ao  far  as  they 
are  necessary  for  those  purposes  respective- 
ly. Morrison  v.  Stote,  S7  Tex.  Gr.  R.  601, 
[40  B.  W.  681].  Relevancy  la  defined  to  be 
tbat  wbidi  conduces  to  tbe  proof  of  a  pertl- 
nffiit  hypotheslB;  a  pertinent  hypothesis  be- 
ing one  which,  if  snatained,  woi^  logically 
Influence  the  Issue.  Hence  It  la  rdevant  to 
pat  in  evidence  any  circumstance  which  tends 
to  make  the  pn^KMltlon  at  Issne  either  more 
or  less  probaMe.  Whatever  Is  a  condition  ei- 
tber  of  the  existence  or  of  the  nonexlstttice 
<tt  a  relevant  hypotheals  may  be  shown.  But 
DO  drcumstonce  la  relevant  which  does  not 
ooate  more  or  lesa  probable  the  proposition  at 


laane.  McGuIre  v.  State,  10  Itx.  125, 
No  testlmany  abould  be  offered  by  tbe  pros- 
ecution which  Is  not  legal  and  relevant  Gas- 
ley  V.  State,  17  Tex.  App.  267;  Nall^  v. 
State,  28  Tex.  App.  387  [IS  8.  W.  670].  But 
evidence,  though  not  bearing  directly  on  the 
Issue,  nor  anffident  pef  se  to  support  a  cour 
vlctlon,  is  admissible  If  It  tendt  to  prove  the 
Issue  or  conatltutes  a  link  In  proof  of  it 
Marshall  v.  Stote,  5  Tex.  App.  278;  Franda 
V.  State,  7  Tex.  App.  601.  All  the  drcnrn* 
atoncea  of  a  transaction  may  be  anbmltted  to 
the  Jury,  provided  they  afford  any  fair  pre- 
Suniptlon  or  inference  as  to  the  matter  to 
Isane.  McMahon  v.  State,  16  Tex.  App.  357; 
Orlmmett  v.  Stote,  22  Tex.  App.  36  [2  8.  W. 
631,  58  Am.  Bep.  630]." 

Again,  in  section  1072.  be  says:  "However 
remote  trota  ttu  main  iune  to  potot  of  time, 
place,  or  other  dreumstances  a  fact  may  t>e, 
if  rdevant  and  tending  to  explato  the  nudn 
Issne,  the  safer  practice  is  to  admit  evidence 
thereof,  leaving  the  Question  of  the  weight 
to  the  Jury.  Bussell  v.  Stote,  11  Tex.  App. 
28a  Facto  tending  to  show  a  motive,  tfaoui^ 
remote,  are  admissilde  to  evidence.  Dill  v. 
State,  1  Tex.  App.  Jones  v.  State,  4  Tex. 
App.  486;  Bud»r  v.  State,  T  Tex.  Atqk  5^" 

These  piinc^^  are  applicable  to  some  of 
the  questions  raised  In  this  case. 

Tbe  state  showed  by  a  large  number  of 
witoeases,  and.  In  fact,  It  seems  not  to  have 
be^  controverted,  that  no  one  to  tbat  whole 
community  and  county  ever  saw  W.  B.  Belch- 
er after  May  31,  1912;  that  dtber  on  that 
day  or  the  next  the  Beldier  family,  Indud- 
appdlant  Idt  Ibe  sald'Beldtar  borne, 
and  did  not  return  thereto ;  that  tbe  appel- 
lant either  that  day  or  the  next,  was  seen 
to  drive  a  wagon  from  tills  Beldier  home, 
with  aome  of  tbe  email  chUdroi  thereto,  and 
something  lying  to  the  wagon  resembUng  a 
roll  of  bedding;  that  all  tbe  bed  dottaes  wm 
taken  off  of  the  bed  to  the  bome^  and  the  alt- 
nation  of  tbe  bouae^  of  fbe  tnmitore,  and 
surroundings  of  the  house  showed  that  It  had 
bem  hastily  abandoned  by  tbe  Belchers;  that 
on  June  7,  1912,  some  13  miles  from  thla 
home  tbe  body  of  a  dead  man  was  found  to 
a  seduded  place,  lying  on  a  part  of  a  wagon 
sheet  and  a  common  cheap  blanket  covered 
uff  with  two  qnilta;  that  tbe  trades  of  a 
wagon  were  at  the  tbne  shown  to  have  pass- 
ed right  over  where  this  body  was  found, 
and  the  evidence  was  dearly  sufficient  to 
show  that  this  dead  body  was  the  body  of 
said  W.  B.  Bdcher;  that  a  day  or  two  later 
appellant  left  Hardeman  county,  and  went  to 
Oklahoma  City,  where  be  was  arrested,  and 
brought  back  a  few  daya  after  this  body  waa 
discovered. 

Ontside  of  the  confession  or  statement  of 
the  appellant  hereinafter  mentioned,  and  even 
therewith,  the  state  was  under  the  necessity, 
by  circumstantial  evidence  very  largdy,  of 
establishing  the  identity  of  thla  dead  body 
as  that  of  W.  B.  Belcher,  and  that  the  appd- 
lant had  murdered  him.   In  such  case  aa 
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this,  courts  and  text-wrltera  all  say:  *Tnie 
mind  seeks  to  explore  every  poetSble  source 
from  which  any  light,  howerer  feeble,  mpy 
be  derived."  Noftcdnger  t.  Stat^  7  Tex.  App. 
301 ;  Cooper  t.  State,  19  Tex.  449 ;  Barnes 
V.  State,  41  Tex.  342;  Hamby  v.  State,  86 
Tex.  628;  Black  v.  State,  1  Tex.  App.  888. 
"And  In  sncb  cases  the  nature  of  the  case  In 
many  Instances  demands  a  greats  latitude 
In  the  presentation  of  the  evidences  of  the 
drcnmstances  than  where  a  conviction  Is 
sought  upon  direct  and  positive  testimony." 
Noftslnger  t.  State,  supra. 

The  state  claimed  the  flight  of  appellant 
and  his  attempt  to  disguise  his  whereabouts 
and  prevent  detection  by  changing  bis  name. 
Without  objection,  the  state  proved  that  on 
May  81, 1912,  or  the  next  day,  Mrs.  Belcher, 
with  her  children  other  than  appellant,  took 
np  her  residence  in  the  said  town  of  Ooodlet, 
and  did  not  thereafter  live  at  said  farm 
home,  where  W.  B.  Belchn  and  his  family 
had  lived  up  to  that  time,  and  that  she  (MVs. 
Belcher)  rented  out  that  farm  on  June  B, 
1912,  to  Mr.  Mlddleton.  It  was  also,  with- 
out question,  shown,  as  stated  above,  that 
appellant  in  a  day  or  two  after  May  Slat 
left  Hardeman  county,  buying  a  ticket  for 
the  train  on  which  he  took  passage  to  some 
nearby  town  in  Oklahoma ;  that  when  he 
reached  that  town  he  did  not  get  off,  but  paid 
his  fare  to  the  conductor  from  there  to  Okla- 
homa City,  where  he  was  found  a  few  days 
after  the  said  dead  body  was  found,  going 
under  an  assumed  name,  and  at  first  denied 
that  be  was  the  appellant,  Percy  Belcher. 

It  took  the  testimony  of  several  witnesses 
to  independent  facts  known  and  testified  to 
by  them  reepectlTely  to  show  or  seek  to  show, 
as  the  state  did,  appellant^s  flight,  and  the 
change  of  his  name,  and  going  under  an  as- 
sumed name.  On  this  point,  over  appellant's 
objections,  the  state  proved  by  Mr.  Vernon, 
the  agent  and  manager  of  the  Western  Union 
Ttiegraph  Company  at  Quanah,  Texas,  in 
Hay  and  June,  1912,  and  by  Horton  Murphy, 
the  messenger  boy  of  said  telegraph  company 
at  Qnanab,  that  a  day  or  two  after  appellant 
reached  Oklahoma  Oity  Mrs.  Belcher  recdved 
a  telegram  at  Quanafa,  signed  G.  W.  Pender- 
graf,  which  said,  "Please  send  me  fl6.46  to 
finish  paying  fine  at  once that  on  June  6th, 
Just  after  the  receipt  of  this  telegram,  said 
Mrs.  Belcher  went  to  the  telegraph  office, 
and  had  said  operator  to  remit  for  her  to 
said  Fendergraf  *20  by  telegraph.  Miss  Wil- 
liams, who  was  the  long  distance  telephone 
operator  at  Quanah  in  June,  1912,  testified 
that  there  were  two  long  distance  calls  from 
a  party  in  Oklahoma  City,  which  the  data  In 
her  office  showed  were  from  Pendergraf,  and 
that  Mrs.  Belcher  did  have  a  long  distance 
telephone  conversation  from  Quanah  with 
some  party  at  that  time  in  Oklahoma  City ; 
that  Mrs.  Belcher  did  not  come  to  the  tele- 
phone office  to  do  the  talking,  but  talked  from 
the  phone  at  Mrs.  Goodner's  residence.  Mrs. 
Ooodner  testified  that  Mrs.  Belcher  at  this 


time  did  have  a  long  dlstanoe  eamrsation 
with  some  one  from  her  residence,  in  whidi 
she  told  the  party  that  she  was  Mrs.  Belcher, 
and  she  called  the  party  to  whom  she  was 
talking  detective;  that  she  had  two  such  long 
distance  conversations  over  her  phone  from 
hu  resldenoa  In  one  of  than  she  heard  Mrs. 
Bdcher  say  that  the  body  was  bnrm^  in, 
and  that  they  seemed  to  think  it  was  Mr. 
Belcher's  body,  and  that  she  heard  hex  also 
tell  this  party  to  go  to  the  o^ce,  and  inquire 
for  a.  W.  Belcher's  mall  and  another  party's 
mall;  and  that  Mrs.  Belcher  left  with  her 
at  the  time  the  charges  of  the  tel^hone  com- 
pany for  said  two  conversatlona.  Roy  Stovall 
testlfled  that  he  was  toll  lineman  for  the  said 
telephone  company  at  Quanah  in  June,  1012, 
and  that  on  June  8, 1912,  he  heard  a  conver- 
sation on  the  telephone  line  between  Oklahoma 
City  and  Mrs.  Goodner's  house  in  Quanah;  that 
he  did  not  know  the  voice  of  either  party 
talking,  but  that  one  was  a  man's,  and  the 
other  was  a  woman's,  and  that  he  heard  the 
woman's  voice  call  the  name  of  Clark  in 
that  conversation,  and  that  It  was  about  a 
letter ;  that  the  male  voice  said  that  he  did 
not  receive  the  letter,  and  that  the  woman's 
voice  said  go  to  the  post  office,  and  call  for 
a  letter  under  the  name  of  CSiuk ;  he  could 
not  remember  the  Initials,  nor  could  he  tell, 
being  on  the  line,  which  voice  was  in  Okla- 
homa City,  and  which  was  at  Quanah.  *  Mr. 
Mlddleton  testlfled  that  shortly  after  he  had 
rented  said  Belcher's  farm  from  Mrs.  Belcher 
on  June  fith.  In  moving  back  and  forth,  and. 
while'  he  could  not  be  certain,  he  thouglit  It 
was  before  the  said  dead  body  was  found  on 
June  7th,  he.  for  Mrs.  Belcher,  appellant's 
mother,  mailed  a  letter  on  the  train  for  her, 
which  train  was  going  towards  BIdorado  in 
Oklahoma.  He  could  not  remember,  as  It  was 
not  Impressed  upon  him,  the  name  or  the 
address  of  the  person  to  whom  the  letter  was 
addressed.  Mr.  Morris,  who  was  a  dty  de- 
tective at  Oklahoma  City  in  May  and  June, 
1912,  testlfled  that  he  went  to  the  pest  office, 
and  watched  for  a  party  to  come  there  to  call 
for  a  letter  addressed  to  W.  M.  Clark;  that 
about  1:05  p.  m.  the  appellant  called  at  the 
post  office  In  Oklahoma  City  for  this  letter, 
and  that  he  at  once  arrested  him ;  that  at  the 
time  the  post  office  clerk  became  excited,  and 
did  not  deliver  the  letter  to  appellant;  that 
he  arrested  appellant,  asked  if  his  name  was 
not  Percy  Belidier,  which  he  first  dmded; 
upon  being  told  by  Morris  that  he  knew  him, 
he  then  admitted  his  identity  and  name ;  that 
Morris  then  got  said  letter  addressed  to  said 
Olark,  and  tamed  It  over  to  appellant,  and 
that  he  saw  appellant  take  a  |20  bUl  oot  of 
It  Appellant  did  not  object  to  the  said  teeti- 
numy  of  Morrl^  but  did  object;  tm  Tarloos 
ground^  to  the  testimony  of  each  of  the 
above-named  witnesses  when  they  reepective* 
ly  gave  th^r  testimony  in  substance  as  given 
abora  We  have  carefully  considered  app^- 
lant's  respectiTe  obJectUms  to  this  testimony 
with  the  explanation  and  Qoallflcation  made 
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by  tbe  court  In  approring  the  KBpectlve  bills. 
The  reapecUre  blUa  themaelves.  If  taken  alone, 
are  each  too  meager  and  do  not  comply  with 
the  well-eetabllsbed  rules  so  as  to  reanlie 
consldemtiou  thereof  by  this  court  But  we 
hare  gone  over  them  all,  as  stated,  and,  in 
our  opUiion,  tbe  testimony  at  the  respectlTe 
witnesses  was  admissible  in  this  case,  and 
none  of  appellant's  objections  thereto  should 
have  been  sustained,  and  wme  of  them  pre- 
sent any  rerersible  error  in  this  case. 

As  stated  above,  one  of  the  main  contested 
points  in  this  case  was  whether  or  not  said 
dead  body  was  that  of  W.  R.  Belcher.  Anoth- 
er was  whether  or  not,  even  if  it  was  his 
body,  he  was  murdered,  and  by  whom?  The 
state  contended  that  It  was  hla  body,  that  he 
was  mnrderM,  and  that  appellant  had  com- 
mitted the  offense.  The  appellant  contended 
the  reverse  of  this.  Another  contested  point 
was,  even  if  this  body  was  that  of  W.  B. 
Belcher,  and  that  his  death  was  brought 
about  by  unlawful  violence,  by  what  means 
was  his  killing  effected? 

[I]  When  this  body  was  first  found,  as 
stated  above,  decomposition  had  taken  place 
to  a  considerable  exteut  Holes  made  by 
worms  in  the  body  or  some  external  objects 
were  shown  In  various  locations  on  the  body. 
Many  persons  viewed  the  body  from  the  time 
it  was  found  until  it  was  Interred  the  next 
day,  on  June  8th.  No  one  knew  from  such 
examination  or  otherwise  whether  this  body 
was  that  of  W.  B.  Belcher,  or  whether  he 
came  to  his  death  by  violence  at  tbe  hands 
of  another,  or,  if  so,  what  means  were  used 
to  effect  It.  Various  opinions  and  guesses 
were  Indulged.  Some  thought  it  was  his 
body ;  others  thought  not  Some  thought  that 
he  had  been  killed  with  an  axe ;  others  that 
he  had  been  shot,  but  with  what  kind  of  gun 
was  unknown  and  guessed  at  varioudy  by 
said  persons.  Some  thou^t  he  was  Ediot  with 
a  shotgun  in  the  breast;  some  in  the  throat; 
otheni  that  he  was  shot  in  tbe  back  of  the 
neck  or  head ;  some  with  some  hind  of  gun ; 
others  with  another.  No  one  knew,  and  no 
one  could  definitely  tell. 

Appellant  had  been  arrested  about  June 
10th  in  Oklahoma  City,  and  within  the  next 
day  or  two  turned  over  by  the  authorities  of 
Oklahoma  to  the  sheriff  of  Hardeman  county, 
and  by  him  brought  back  to  Hardeman  coun- 
ty, and  placed  In  the  Jail  there  on  or  about 
June  I4tb.  While  thus  confined  in  said  Jail 
on  this  charge,  the  court  permitted  the  statd 
to  introduce  the  testimony  of  the  sheriff,  B. 
Frank  Walker,  to  an  oral  confession  or  state- 
ment by  appellant  to  him,  which  was  made 
on  the  Sunday  following  his  return  from  Ok- 
lahoma City,  and  after  tbe  said  body  had 
been  Interred,  to  this  effect:  That  he  (appel- 
lant) had  shot  bis  father,  W.  R.  Belcher,  with 
a  shotgun  a  llttie  to  the  back  of  the  right  of 
the  head  with  small  shot;  he  said  with  ei- 
ther No.  6  or  No.  7^  shot;  Hia.t  hU  father 
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had  had  <nie  o^  his  teeth  pulled  out,  and  that 
the  tooth  next  to  that  one  had  a  decayed 
place  in  the  center  of  it 

The  state  then  introduced  evidence  showing 
that  the  next  day  after  this  confession  or 
statement  by  appellant  It  had  this  dead  body 
disinterred,  and  an  accurate  examination 
thereof  made,  which  showed  that  the  dead 
body  had  been  shot  at  tbe  place,  and  with 
small  shot,  as  stated  by  appellant,  and  that 
there  was  one  of  the  teeth  missing,  and  that 
the  one  next  to  it  had  a  hole  in  the  center. 
In  the  prevlons  examination  of  this  body  no 
one  bad  ascertained  and  no  one  knew  that 
this  body  had  been  shot  at  the  exact  location 
stated  by  appellant,  though  some  thought 
perhaps  this  bad  been  done.  No  one  knew 
and  no  one  could  testify  that  prior  to  this 
confession  and  the  examination  of  the  body, 
after  It  was  disinterred,  that  he  had  beeu 
shot  at  this  location  with  small  shot  This 
examination  developed  with  certainty  that 
this  was  the  location,  and  that  he  was  shot 
with  small  shot,  and  then  for  the  first  time 
were  small  shot  seen  and  extracted  from  the 
body  of  the  deceased  where  shot  It  was 
known  before  that  this  body  had  a  missing 
tooth;  but,  while  this  was  true,  It  was  not 
known  prior  to  then  that  the  tooth  next  .to 
the  missing  tooth  had  a  hole  in  the  center  of 
it  Still,  again,  while  it  was  known  before 
that  this  body  had  a  missing  tooth  perhaps 
at  the  same  location  that  W.  R.  Belcher  bad 
had  a  missing  tooth,  yet  whether  or  not  that 
was  his  body  was  not  known  with  certainty 
by  any  one. 

There  can  be  no  qnestttm  that,  from  the 
testimony  in  this  case,  all  of  it,  whether  this 
was  the  body  of  W.  B.  Belcher  before  this 
confession  and  snbseQuent  verlflcation  was 
unknown ;  that  he  had  been  shot  in  the  lo- 
cation fixed  with  small  shot  was  not  known ; 
that  the  tooth  next  to  the  missing  tooth  had 
a  hole  in  the  center  of  It  was  not  known.  The 
confession  or  statement  of  the  appellant  was 
without  doubt  the  means  and  the  cause  of 
the  discovery  of  these  respective  facta  with 
certainty. 

Our  statute  (article  810,  C.  C.  P.)  expressly 
provides  in  substance,  and  it  has  uniformly 
been  so  construed  by  many  decisions  of  this 
court,  that  the  oral  confession  or^  statement 
of  an  accused  while  in  custody,  when  volun- 
tarily made  by  him,  when  in  connection 
therewith  he  makes  statements  of  facts  or 
circumstances  that  are  found  to  be  true,  and 
which  conduce  to  establish  his  guilt,  or 
the  Instrument  with  which  he  states. the  of- 
fense was  committed,  is  admissible. 

[7]  It  Is  also  the  settled  law  of  this  state 
that  whether  or  not  such  statement  or  con- 
fession Is  admissible  Is  a  question  of  law  to 
be  decided  by  the  Judge  and  not  left  to  the. 
Jury.  However,  If  It  should  be  contested  that 
the  confession  was  not  voluntarily  made,  or 
the  making  of  such  confession  should  be  de- 
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Died  by  the  appellant^  the  conrt  should  mh- 
mlt  such  Issue  to  the  Jury ;  but,  if  these  mat- 
ten  are  not  In  Issae,  tiien  the  court  should 
not  sabmit  them  to  the  Jury.  la  this  ease 
the  oonCession  was  shown  to  have  been  vol- 
untarily made  by  appellant  after  being  duly 
warned,  and  he  did  not  di^te  that  he  had 
made  said  confession.  Therefore,  as  said  by 
this  court  in  Jordan  t.  State^  ffl  Tex.  Gr.  B. 
146,  101  a  W.  247,  and  many  other  cases: 
"A  confession  is  crimlnatlTe  evidence  lllce 
the  facts  that  ottier  witnesses  In.  this  case 
testified  about,  and  it  Is  not  proper  for  the 
court  to  single  out  the  confession  under  the 
facts  In  this  case  for  any  purpose.*'  For  oth- 
er cases  along  this  line,  see  section  236, 
•  Branch's  Criminal  Law,  and  cases  there  cit- 
ed. For  a  collation  of  some  of  the  cases  un- 
der the  said  statute  above  dted,  to  the  effect 
that  the  oral  confesslou  of  an  accused  in  cus- 
tody which  results  in  statemeats  of  facts  and 
drcunistances  tbat  are  found  to  be  true  which 
conduce  to  establish  his  eollt,  and  the  instru- 
ment with  which  he  states  the  offense  was 
committed  has  been  found,  are  admissible,  see 
section  1064  et  sen.  of  White's  Ann.  O.  a  P. 

So  that  we  think  la  this  case  the  appel- 
lant's confusion  was  clearly  admisfdble,  and 
the  court  should  not  have  charged  thereon  In 
any  partlcalar  as  contended  by  appellant 

[t]  The  court  correctly  permitted  several 
witnesses  to  testify  that  the  next  day  and  for 
a  few  days  thereafter  they  went  to  the  for- 
mer home  of  said  W.  R.  Belcher,  and  found 
blood  at  various  places  on  the  ground,  the 
aide  of  the  house,  and  the  floor  thereof  as 
testified  to  by  them.  They  did  not  have  to  be 
doctors  nor  experts  to  determine  whether  or 
not  what  they  saw  was  blood.  None  of  them 
attempted  to  state  whose  blood  it  was,  or  in 
any  way  analyze  It 

The  court's  charge  as  a  whole,  and  neither 
paragraph  thereof.  Is  on  the  weight  of  the 
evidence  as  complained  by  appellant  The 
charge,  in  every  Instance,  leaves  everything 
necessary  to  have  been  found  by  the  jury  to 
them  without  any  intimation  by  the  court 
as  to  the  weight  of  the  evidence  to  establish 
any  fact  In  tne  case.  We  caimot  understand 
how  the  Judge  could  have  more  fairly  sub- 
mitted all  these  questions  to  the  Jury,  with- 
out any  Intimation  of  his  opinion,  if  he  had 
one,  for  or  against  the  appellant. 

[I]  The  state  did  not  prove  or  offer  to 
prove  the  confession  or  statement  of  the  ap- 
pellant otherwise  than  as,  in  substance,  has 
been  shown  above.  The  appellant,  in  cross- 
examination  of  the  state's  witness  said  Sher- 
iff Walker,  when  the  state  Introduced  bis  tes- 
timony showing  said  confession  by  appellant 
did  not  show  or  attempt  to  show  any  other 
confession  containing  exculpatory  statetaents 
or  otherwise  by  him  at  that  time.  Subse- 
quently, after  the  state  had  rested,  and  the 
appellant  bad  Introduced  considerable  other 
testimony,  he  Introduced  said  Walker,  the 
sheriff  and  lUms^  proved  another  confes- 


^on  or  parts  of  said  oxifeaslon  wbixb.  wcfOld 
be  termed  exculpatory  and  in  his  favor.  It 
la  only  iriten  the  state  introduces  sudb  exxnit- 
patory  statements  In  the  confession,  -and  re- 
lies upon  such  omf  esslon,  practically  wboOj, 
for  the  purpose  of  proving  an  appellants 
guUt,  tbat  makes  it  necessary  or  pToper  for 
the  court,  under  any  contingency,  to  charge 
In  ^ect  that  mtSk  exeulpatOTy  statement  la 
to  be  takeu  as  tme^  unless  the  state  proves 
the  falsl^  thereof.  So  that  appellant's  con- 
tention that  the  court  committed  reversible 
error  In  not  so  chartfng  In  this  cas^  and 
(citing  Pharr  v.  State,  7  Tex.  App.  472,  and 
other  authorities  along  that  line)  even  U 
they  were  applicable,  and  laid  down  the  law 
as  contended  by  aiq;>dlant,  could  not  be 
maintained  In  this  cause,  and  the  court  did 
not  err  In  not  charging  <m  ttia  subject  aa 
contended  for  by  bim. 

[II]  Aroellant  contoida  that  the  court 
should  have  submitted  a  diarge  in  his  fiivor 
on  the  question  of  a  threat  Tiaan  is  no 
evidence  in  ttils  case  of  any  threat  W.  R. 
Bticher  against  appellant  at  any  time.  Hie 
only  thing  that  could  be  contended  was  a 
threat  la  that  of  appelant  In  introducing  bis 
confesslott  tliat  he  killed  his  fathw;  tbat 
his  father  right  then  said,  "I  wlU  fix  yon 
light  now,"  and  grabbed  for  an  axe;  and 
that  he  immediately  killed  him.  Elven  If 
that  could  be  construed  to  be  a  threat  it 
was  at  the  very  time  of  the  killing,  and  it 
was  not  necessary  to  charge  the  law  of 
threats  at  all  because  thereof.  Hancock  v. 
State,  47  Tex.  Cr.  R.  9,  83  S.  W.  696;  Arm- 
strong V.  State,  50  Tex.  Cr.  R.  27,  06  S.  W. 
15 ;  Dobbs  V.  State,  M  Tex.  Cr.  R.  552,  113 
S.  W.  923;  Davis  V.  State,  62  Tex.  Cr.  R. 
149,  106  S.  W.  144. 

Appellant  has  some  critlclBms  of  the 
court's  charge  on  the  subject  of  self-defense. 
The  only  question  In  the  whole  record  that 
sn^sts  any  self-defense  Is  that  part  of  ap- 
[Wllant's  confession  Introduced  by  Mm  to  the 
effect  that  his  father  told  him  immediately 
before  or  at  the  time  of  the  killing  that  he 
and  his  mother  had  separated,  and  that  he 
himself  was  going  to  take  some  of  the  young- 
er children;  .that  thereupon  he  (ai^llant). 
by  his  motions  and  what  he  said  to  his  fa- 
ther, stated  tbat  he  would  forbid  and  not 
permit  his  father  to  take  the  children ;  that 
thereupon  his  father  said,  "I  will  fix  yon 
right  now,"  and  started  to  pick  up  an  axe. 
The  distance  betwe^  appellant  and  bis  te- 
ther at  this  time  was  shown  by  the  sheriff 
to  have  been  15  feet  Appellant  claims  that 
Immediately  when  he  started  to  pick  up  this 
axe,  with  bis  said  declaration,  tbat  be  there- 
upon shot  and  killed  him,  claiming  be  did  so 
in  self-defense.  As  stated,  it  was  demon- 
strated tbat  this  shot  took  effect  in  the  back 
of  the  neck  and  lower  part  of  W.  R.  Belch- 
er's bead  behind  the  rignt  ear.  The  court 
submitted,  we  think,  self-defense  in  appel- 
lant's favor  in  every  way  favorable  to  him 
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that  was  raised  or  suggested  by  this  testi- 
mony, and  that  there  Is  no  error  In  the 
court's  charge  on  the  subject. 

[11]  The  app^nt  himself,  and  he  alone, 
Introduced  testimony  showing  that  Ms  father 
was  a  Tlolent  and  dangerous  man,  and  had 
had  fights  with  various  persons,  and  had 
killed  one  man;  In  addition,  that  his  gen- 
eral reputation  was  that  of  a  dangerous  and 
violent  man;  In  addition,  be  expressly  proved 
that  he  (appellant)  was  a  young  man  19  or 
20  years  of  age,  and  weighed  about  145  or 
150  pounds,  that  his  father  was  a  man  45  or 
46  years  of  age,  about  6  feet  tall,  and  weigh- 
ed from  170  to  185  pounds,  and  a  very  active 
man.  Under  these  circumstances,  the  court 
did  not  err  In  snbmlttlug  appellant's  claim- 
ed self-defense  by,  among  other  things,  using 
the  expression,  "or  If  by  the  acts,  words,  or 
conduct,  or  threats  then  made,  if  they  were, 
of  W.  B.  Belcher,  at  the  time  it  reasonably 
appeared  to  the  defendant  that  said  W.  B. 
Belcher  was  about  to  attack  him,  and  from 
the  manner  of  such  attack  or  threatened  or 
apparent  attack,  and  defendant's  knowledge 
of  the  character  and  disposition  of  said  W. 
K.  Belcher,  and  relative  strength  of  the  par- 
ties, caused  him  to  have  a  reasonable  fear  or 
expectation  of  death  or  serious  bodily  in- 
Jury,"  eta  The  part  of  this  charge  complain- 
ed of  Is  the  words  "and  defendant's  knowl- 
edge of  the  character  and  disposition  of  said 
W.  R  Belcher,  and  relative  strength  of  the 
partiee."  This  was  very  appropriate,  and  in 
no  way  the  subject  of  adverse  criticism  by 
aj^llant,  under  the  facts  and  drcumstancea 
of  this  case. 

In  condndiag  his  printed  brief  in  this 
case,  which  is  a  vigorous  and  forcible  one, 
appellant,  by  his  able  attorneys,  among  other 
tUngs,  says:  "The  evidence  shows  that  W. 
B.  Belcher  was  a  most  violent  and  danger- 
ous  man,  having  killed  a  man  himself,  when 
the  defendant  was  a  baby.  Human  experi- 
ence teaches  us  that,  when  the  mother  Is 
assailed,  a  true  and  loving  son  flies  to  her 
rescue.  Again  we  say,  If  the  confession  was 
made,  then  It  was  true,  being  unimpeached, 
that  a  vicious  father  was  attempting  to  take 
from  that  mother  by  force  her  children,  and 
that  In  the  efTort  on  part  of  the  defendant  to 
prevent  this  distress  being  brought  upon  the 
mother  the  unfortunate  difficulty  arose." 
Evidently  this  contention  was  made  by  the 
aniellant  before  the  Jury,  and  this  evidence 
was  Introduced  by  him  for  the  purpose  of 
showing  the  violent  and  dangerous  character 
of  his  father,  which  was  unQoestionably 
known  to  him,  if  It  was  true,  and  their  rela- 
tive size,  age.  and  strength  was  proved  by 
him ;  it  was  appropriate  for  the  court  to 
cfaai^,  as  he  did,  on  this  issue,  and  it  was 
entirely  applicable  to  the  question  as  made 
by  the  appellant  himself. 

Notwltlistanding  this  record  is  a  volumi- 
nona  one,  containing  hundreds  cf  pages  of 
typewritten  matter,  we  have  carefully  read 

■TeretiMr  ouM 


and  considered  the  whole  of  It,  and,  In  our 
opinion,  appellant  presents  no  question  that 
would  authorize  or  require  this  court  to  re- 
verse thla  case^  and  it  will  tlwrefore  be  af- 
firmed. 


DUNN  V.  STATE. 

(Ocart  of  Criminal  Appeals  of  Texas.   Dec  S, 
1913.) 

1.  Oauino  (}  72*)— Inrauc  Plack— Apfuk- 

TKNANCB. 

A  private  residence  cannot  be  an  appurte- 
nance to  a  public  road,  near  which  It  Is,  ao  as 
to  authorize  prosecution  for  permitting  gaming 
therein,  aa  in  a  public  place. 

[E!d.  Note.— For  other  cases,  see  Oamlng, 
Cent  Dig.  H  16&-186 ;  Dec  Dig.  1  72.*] 

2.  CsnUNAI.  IjAW  a  421*)— BVZDBNOS— Hbab- 
BAT. 

Testimony  that  defendant  was  reputed  to 
be  is  control  of  a  private  residence  is  hearsay. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  976-983  ;  Dec  Dig.  S  421.*] 

3.  Cbzhinal  Law  (|  684*)— TsuIt-Pbesknce 

OF  OOUBT. 

The  court  should  not  absent  itself  during 
the  trial,  and  lose  control  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1461-1464;  Dec  Dig.  i 
634.*] 

4.  Cbihinal  Law  (|  718*)  —  Abouheht  op 

COUMTT  ATTOBNET. 

The  connty  attorney,  in  argument,  should 
not  go  outside  of,  and  tuk  about  things  not  in, 
the  record. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S  1668 ;  Dec  Dig.  f  7ia*l 

5.  GaiHiNAi.  Law  <{  882*)— Juboes— Giving 
Infobuation  About  Defendant. 

Under  the  statute  prohibiting  reception  of 
evidence  after  the  jury  aas  retired,  one  of  the 
Jurors  should  not  tell  the  others  what  he  knows 
about  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w.  Cent  Dig.  }  2055 ;  Dec  Dig.  1  862.*] 

Appeal  from  Bockwall  Oountjr  Court;  J. 
W.  Beese,  Judge. 
Gertrude  Dunn  was  convicted,  and  appeals. 

Beversed  and  remanded. 

C.  E.  Lane,  Asst  Atty.  Qen.,  for  the  state. 

DAVIDSON,  J.  The  complaint  and  Infoi^ 
mation  charge  that  appellant  unlawfully  per- 
mitted a  game  of  cards  to  be  played  upon 
premises  then  and  there  under  her  control; 
the  said  premises  then  and  there  being  ap- 
purtenances to  a  public  place,  to  wit,  a  pub- 
lic road.  Under  the  recent  decisions  of  this 
court,  this  complaint  would  not  charge  a  vlo~ 
lation  of  the  statute.  The  article  wbidL 
would  justly  or  authorize  this  prosecution 
was  held  In  the  Robertson  Case,  159  S.  W. 
713,  recently  decided,  to  be  invalid;  that 
the  Legislature  did  not  intend  to  bring  it  for- 
ward in  the  Revised  Penal  Code  of  1911,  art. 
559,  and  In  doing  so  they  made  a  mistake. 
That  seems  to  be  the  only  statute  under 
which  this  prosecution  could  bAve  been  instl- 
tnted.  The  writer  did  not  agiee  with:  that 
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oidnlon  and  entered  his  dissent,  wtalcta  speaks 
for  ItB^ 

[1]  Bnt  aside  from  thla,  this  inroaecution 
cannot  be  maintained,  because  a  private  res- 
idoice  cannot  be  an  appurtenance  to  a  public 
road,  and  tbe  erldmce  shows  tbla  vras  tbe 
borne  and  private  residence  of  appellant, 
which  was  dtuated  between  two  public  roads. 
We  have  searched  Cor  some  authority  which 
would  Justify  or  authorize  the  holding  of  a 
private  residence  to  be  an  appurtenance  to  a 
public  road,  but  have  failed  to  find  it  In 
fact,  we  do  not  believe  such  authority  can 
be  found.  Mr.  Webster  defines  "appurte- 
nance" in  legal  acceptation  as  "Bomethlng  be< 
lonKlng  to  another  thing  as  principal,  and 
which  passes  as  Incident  to  it,  as  a  right  of 
way,  or  other  easement  to  land;  a  right  of 
common  to  pasture,  an  outhouse,  bam,"  etc. 
We  do  not  understand  how  a  private  resi- 
dence can  be  an  appurtenance  to  a  public 
road. 

12]  The  state  asked  tbe  following  question: 
"What  was  the  general  repute  as  to  who  was 
in  possession  and  control  of  these  premises 
where  defendant  stayed?"  Many  objections 
were  urged  by  appellant,  but  overruled  by 
the  court,  which  we  deem  unnecessary  to  re- 
capitulate, and  the  witness  answered,  "It  is 
reputed  that  defendant  and  Henry  Tillman 
were  In  control  of  said  premises."  As  urged 
by  appellant,  this  was  not  proper  testimony ; 
it  was  hearsay,  opinion  of  the  witness,  and 
was  not  admissible  for  the  purpose  of  prov- 
ing control  In  the  defendant.  These  objec- 
tions, we  think,  are  well  taken.  There  was 
no  allegation  that  the  house  was  a  public 
house  of  prostitution  or  disorderly  house,  but 
simply  the  private  residence  of  the  appellant. 

[3, 4]  The  county  attorney  used  tbe  follow- 
ing remarks  in  his  closing  ^leech:  "This 
negro,  defendant,  is  but  a  coromcm  prostitute, 
and  tliat  is  the  reason  Bud  Sebastian  was 
banging  around  there.  She  has  run.  a  regu- 
lar whorehouse,  and  it  is  time  the  Juries  were 
breaking  it  up  and  putting  a  stop  to  it.  The 
Jury  may  turn  her  loose  and  license  such  con- 
duct, but  as  long  as  I  am  county  attorney  I 
will  continue  to  prosecute  them,  and  it  Is  up 
to  the  Jury  to  do  their  duty."  Exception 
was  promptly  t&kea  to  these  remarks,  and 
an  effort  made  to  have  the  county  attorney 
stopped  and  the  Jury  instructed  not  to  con- 
sider same ;  bnt  the  Judge  presiding  was  not 
present  in  the  courtroom  or  In  hearing  of  de- 
fendant's counsel  or  in  view  of  tbe  trial,  but 
was  at  the  time  downstairs  in  the  back  room 
of  the  sherlCTs  office  talking  over  the  tele- 
phone. That  the  Judge  returned,  and  the 
attorney  for  defendant  told  the  Judge  of  the 
remarks  the  county  attorney  had' made,  and 
that  he  had  gone  out  of  the  record  and  made 
remarks  prejudicial  to  defendant  and  such 
as  would  tend  to  Inflame  tlieir  minds ;  that 
the  court  told  defendant's  attorney  that  he 
could  not  hear  the  remarks  for  the  reason 
that  he  was  downstairs  at  the  time  in  the 


ba<^  room  of  tbe  BfaerilTs  oflHw  talking  ov» 
the  lAone  and  out  of  slg^t  of  Oie  courtroom 
and  not  in  view  of  same,  and  that  he  did  not 
and  could  not  hear  the  remarks  and  could 
not  instruct  tlie  Jury  about  same,  because 
he  could  not  and  did  not  hear  them  on  ao< 
count  of  being  downstairs,  and  for  that  rea- 
son would  not  instruct  tbe  Jury.  Appellant 
then  took  his  bill  <tf  exertions.  The  court 
qualifies  this  bill  as  follows:  "At  the  time 
it  is  claimed  the  county  attorney  made  tue 
alleged  statements,  the  court  was  downstairs 
In  sheriff's  office  talking  over  the  telephone 
and  could  not  see  or  hear  remarks..  That 
sherifTs  office  Is  out  of  hearing  and  view  of 
courtroom,  and  the  court  not  hearing  re- 
marks and  not  knowing,  only  from  Informa- 
tion, as  to  what  was  said,  and  not  being  re- 
quested to  Instruct  the  Jury  as  to  not  cousld- 
erlDg  remarks  of  county  attorney.  The  court 
did  not  understand  that  defeodant  asked  for 
any  Instructions,  but  merely  complained  that 
he  desired  to  object  to  remarks,  and  tbe  court 
was  not  present  With  this  qualification 
same  is  approved."  He  further  qualifies  the 
bill  as  follows;  "The  court  was  not  asked 
to  give  Instructions  to  Jury  to  not  consider 
alleged  Improper  remarks,  and  for  that  rea- 
son did  not  Instruct  Jury  not  to  consider  said 
alleged  remarks."  Tbe  latter  was  the  second 
qualification  to  the  hill.  This  bill  seems  to 
present  two  errors:  First,  that  the  court  was 
absent  during  the  trial  and  lost  control  of 
the  case,  which  has  been  held  to  be  errone- 
ous; and,  second,  that  the  county  attorney 
went  out  of  the  record  and  talked  about 
things  that  were  not  In  the  record. 

[5]  Another  MU  recites  that  Merldlth,  be- 
ing sworn,  states:  He  was  in  the  Jury  room 
that  tried  defendant  in  this  cause,  niat  he 
was  foreman  of  the  Jury.  "I  remember 
while  we  were  out  considering  the  case  that 
Mr.  Ferguson,  one  of  the  Jurors,  stated  that 
some  time  ago  he  was  deputy  sheriff  in  this 
county,  and  that  be  got  well  acquainted  with 
defendant  That  she  gave  them  lots  of  trou- 
ble, and  that  she  was  a  bad  character.  That 
the  other  officers  went  to  her  house  in  Bodc- 
wall  county  and  come  mighty  near  catching 
them  gambling,  lliat  he  made  other  re- 
marks about  what  he  knew  of  defendant 
That  he  could  not  remembv  what  they  were. 
That  same  did  not  influence  him  in  his  ver- 
dict That  he  believed  that  at  time  r^arks 
were  made  that  the  Jury  had  voted  her  guilty, 
but  had  not  voted  the  penalty.  That  some 
of  the  Jurors  wanted  to  fine  her  9100i"  C 
C.  Ferguson,  being  sworn,  testified:  "I  was 
on  the  jury  that  tried  defendant  In  this  case. 
I  remember  stating  to  Jury  that  when  I  was 
deputy  sheriff  I  went  to  this  bouse  of  def«id- 
uQt,  and  we  liked  to  have  caught  them  gam- 
bling; that  1  kuew  defendant  and  she  was 
a  tou^h  character.  This  was  after  we  had 
voted  her  guilty.  I  made  the  staten^t  in 
the  jury  room  to  tbe  juiT,  but  it  (Ud  not  in- 
fluence any  of  them.   We  had  not  voted  the 
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penalty  at  the  time  I  made  the  statement. 
We  had  agreed  not  to  say  acythiDg  about  me 
saying  that  In  Jury  room."  This  was  urged 
in  connection  with  the  motion  for  new  triaL 
The  statute  prohibits  the  reception  of  testi- 
mony after  the  Jury  has  retired  to  consider 
of  their  verdict  TTiis  is  made  by  statute 
a  gronnd  for  new  trial.  This  testimony 
seems  to  be  pretty  much  along  the  same  line 
as  the  coanty  attorney's  argument.  We  call 
attention  to  these  matters  so  that  they  will 
not  occur  in  the  trial  of  other  cases.  Our 
statutes  were  solemnly  passed  by  the  Legisla- 
ture, or  supposedly  so  at  least,  for  observ- 
ance and  the  l^^atlve  deimrtment  had 
the  anttiority  to  enact  this  legislation  and  de- 
mand respect  and  obedience  to  such  enact- 
ment by  all  the  C(»istltuted  authority  of  the 
state.  The  courts  will  take  due  notice  and 
govern  themselves  In  obedience  to  the  legis- 
latlve  will  where  they  have  authority  to  en- 
act mdh  legislatitm.  We  hox>e  Uiese  matters 
will  cease  to  occur  in  the  trial  of  cases. 

Tile  Jndgmffiit  is  reversed,  and  the  (suse 
Is  remanded. 


DAWSON  V.  STAXa 
(Conrt  of  Criminal  Appeals  of  Toas.  Nov.  19, 
1913.   Behearing  Denied  Dec.  17,  1013.) 

L  HOUICIDE  (I  2S0*)— SUFFICIEIfOT  OT  EVI- 
DENCE—H  AN  S  LA  UOBTEB. 

Evidence,  on  a  trial  for  homicide  commit- 
ted with  a  linife  in  a  fight,  held  sufficient  to 
rapport  a  conviction  (or  manslaughter. 

[Ed.  Mote.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  516-617 ;  Dec  Dig.  |  2S0.*J 

2.  HouicxDE  (S  63*>— Dbobek  o^  Offense— 

lfAIT8I.AtrOHTEB. 

Where,  in  a  figlit  between  accused  and  de- 
ceased, deceased,  who  bad  no  weapon,  had  ac- 
cused down,  but  Toluntaiily  got  off  of  him  when 
accused  called  for  help,  and  two  other  encoun- 
ters were  then  caused  by  accused  continuing 
the  quarrel,  and,  when  one  knife  was  taken 
away  from  him,  opening  another,  and  advanc- 
ing on  deceased  with  a  threat  to  cut  bis  throat, 
the  fact  that  he  was  a  smaller  man  than  de- 
ceased did  not  reduce  the  grade  of  the  offense 
below  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.      86,  87 ;  Dec.  Dig.  S  63.»] 

3.  Homicide  (8  156*)  — Evidence  — Admissi- 

BILITY. 

On  B  trial  for  homicide,  where  accused 
contended  that  be  acted  in  self-defense,  and 
that,  if  not,  as  the  knife  be  used  was  not  a 
deadly  weapon  per  se,  he  was  guilty  of  no  high- 
er grade  of  offense  than  aggravated  assault, 
the  testimony  of  a  physician  as  to  the  location 
and  extent  of  the  various  wounds  inflicted  on 
deceased  was  admissible  on  the  issue  of  wheth- 
er an  intent  to  kill  was  manifest  from  the  mode 
and  manner  of  the  use  of  the  knife,  though  it 
had  already  been  proved  that  deceased  died 
from  wounds  inflicted  by  accused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  286,  287 ;  Dec.  Dig.  {  156.'] 

4.  Homicide  ({  174*)— Evidbnce^Deolara- 
TiONS  OF  Injured  Party. 

On  a  trial  for  homicide  committed  in  a 
fight,  evidence  that  deceased,  after  receiving  the 
fatal  injuries,  and  while  being  taken  to  a  doc- 


tor, asked  where  "the  son  of  a  biteh"  (meaning 
accused)  was,  was  properly  excluded,  since  it 
would  have  shed  no  light  on  tbe  actions  of  ei- 
ther party  daring  the  difficulty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  368-371 ;  Dec.  Dig.  |  174.*] 

6.  Cbiminai.  Law  (|  886*)— Conduct  of  Jubt 
— Mannbb  of  Asrivinq  at  Vkbdict. 

That  some  of  the  jurors,  after  it  was  as- 
certained that  the  jury  were  unanimous  in  find- 
ing accused  guilty  of  manslaughter,  but  dis- 
agreed as  to  the  punishment,  added  up  the  num- 
ber of  years  each  desired  to  inflict,,  and  that 
the  result  so  obtained  was  subsequently  agreed 
upon  as  the  verdict,  did  not  render  the  verdict 
one  arrived  at  by  lot  within  tbe  meaning  of  the 
statute,  where  there  was  no  previous  agreement 
to  abide  tbe  result,  and  such  punishment  was 
agreed  upon  only  after  much  further  discussion, 
and  after  tbe  taking  of  several  ballots. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2063 ;  Dec.  Dig.  {  866.*] 

6.  Cbiminal  Law  (§  885*)— Tbial— Suspen- 
sion OF  Sentence— Submission. 

That  the  court  at  accused's  request  sub- 
mitted the  question  of  suspending  tbe  sentence, 
and  that  the  jury  made  no  recommendation  or 
return  on  that  issue,  did  not  present  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2108;  Dec.  Dig.  |  885.*] 

Appeal  from  District  Court,  Mitchell  Coun- 
ty ;  W.  W.  BeaU,  Judge. 

Jim  Dawson  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Affirmed. 

W.  A.  Anderson,  of  San  Angelo,  and  L.  W. 
Sandusiiy,  of  Colorado,  for  appellant.  O.  Bl 
Laue,  Asat  Atty.  Gen.,  for  the  State. 

HARPER,  J.  This  Is  the  second  appeal  in 
this  case ;  the  opinion  on  the  former  appeal 
being  reported  In  165  S.  W.  266.  The  case 
being  reversed,  he  was  tried  again,  and  again 

convicted  of  manslaughter. 

[1,  2]  The  evidence  is  recited  in  brief  form 
in  tbe  former  opinion;  but,  as  appellant  fn- 
Blsta  that  the  evidence  Is  insufflclent  to  con- 
vict, we  will  state  the  evidence  a  little  fuller 
as  to  the  state's  witness  J.  H.  WilUamB.  It 
having  been  shown  that  appellant  bad  had  a 
quarrel  that  morDlog  in  which  appellant 
cursed  deceased,  claiming  that  he  had  told 
a  lie  on  him,  when  deceased  said  that  it  was 
not  him  who  lied.  Subsequently  they  both 
went  to  the  gravel  pit  to  haul  sand,  when 
deceased  approached  appellant  and  said  "he 
guessed  It  was  about  time  for  them  to  settle 
their  little  trouble."  Appellant  replied,  "All 
right,"  pulled  off  his  gloves,  and  went  meet- 
ing deceased ;  they  met  and  fought,  deceased 
getting  appellant  down,  when  he  called  for 
Williams  to  pull  deceased  off.  At  this  deceas- 
ed got  off  of  him,  when  the  quarrel  was  re- 
newed, appellant  liavlng  a  knife  in  Ms  hands ; 
deceased  knocked  it  out  of  his  hands,  when 
they  again  fought,  deceased  again  getting 
appellant  down  on  the  ground.  Appellant 
agalu  called  to  Williams  to  pull  deceased  off 
of  him,  when  deceased  again  got  off  of  appel- 
lant. The  quarreling  continued,  but,  Wil- 
liams said,  had  quieted  down,  when  appel- 
lant remarked,  "I  am  a  damn  good  notltin 
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to  cat  70ur  throat,"  In  an  angry  tone,  speak- 
\ng  as  if  he  meant  It  Deceased  replied  for 
blm  not  to  do  that ;  that  he  could  not  afford 
to  do  it,  and  commenced  baddng,  when  ap- 
pellant advanced  on  him  with  an  open  knife 
in  his  hands,  and  when  appellant  got  near  to 
deceased,  deceased  struck  appellant  with  his 
fist  and  knocked  him  back.  They  then  again 
began  to  figbt,  when  appellant  inflicted  the 
knife  wounds  which  resulted  In  the  death  of 
deceased.  Deceased  at  no  time  had  any 
weapon  of  any  kind,  while  It  appears  that 
appellant  was  armed  with  two  knives.  This 
certainly  would  support  a  verdict  of  mail- 
slaughter,  if  the  jury  believed  that  appellant 
had  the  Intent  to  kill,  or  the  knife  from  the 
mode  and  manner  of  Ita  use  was  calculated 
to  produce  death.  Williams  says  that,  after 
deceased  had  gotten  off  appellant  twice,  the 
cursing  kept  on;  Dawson,  appellant,  doing 
the  most  of  it  Under  such  drcumstances, 
it  would  be  immaterial  that  appellant  was 
the  smaller  man.  At  least,  after  the  first  en- 
coonter,  when  deceased  had  voluntarily  got- 
ten qB  of  him  wlien  appellant  called  for 
help,  two  other  encounters  were  produced  by 
appellant  continuing  the  quarrel,  and,  when 
one  knife  was  taken  away  from  him,  he  open- 
ed another,  and  advanced  on  deceased  with 
the  threat  he  bad  a  good  mind  to  cat  Ms 
throat 

[3]  Dr.  Wlllla  R.  Smith  testified  he  examin- 
ed the  body  of  deceased  and  said:  "The 
wounds  I  found  were  on  tlie  anterior  surface 
of  the  body,  on  the  front  surface  of  the  body, 
between  the  fifth  and  sixth  ribs ;  Just  below 
the  nipple  on  the  left  side,  there  was  a  stab 
or  punctured  wound  about  an  Inch  or  an 
inch  and  a  half  in  I^igtfa ;  Just  below  that, 
between  the  seventh  and  eighth  ribs,  there 
was  a  wound  that  went  to  the  rib  about  2 
Inches  In  length;  over  the  anterior  surface 
of  the  belly,  over  the  region  of  the  liver,  there 
were  two  cuts,  the  principal  one  being  the 
longer  one  of  the  two,  about  2%  inches,  the 
lower  one  being  about  2  Inches,  the  lower  one 
b^g  through  the  abdominal  cavity,  cutting 
about  the  same  length  into  the  liver,  being 
a  very  shallow  wonnd  Into  the  liver.  On  the 
left  hand,  over  the  ribs,  over  the  abdominal 
cavity,  there  was  one  that  went  into  the  ab- 
dominal cavity,  but  not  into  the  Intestines  ^ 
over  the  right  groin  there  was  also  a  wound 
there,  and  a  wound,  the  one  on  the  back, 
which  was  nothing  but  a  skin  wound,  reaching 
from  the  point  of  this  shoulder  [indicating] 
around  under  the  shoulder  blade  [Indicating], 
cult  through  the —  underneath  and  through 
the  skin ;  yes,  sir.  That  was  In  the  direction 
of  the  shoulder  blade,  l^ere  were  none  of 
Ids  Intestines  cat  at  all,  there  was  a  cut  in 
the  liver,  Jnst  a  casual  wonnd,  but  there  were 
no  wounds  at  all  In  the  intestines.  The  first 
wound  which  I  described,  the  depth  of  that 
wound,  it  punctured  Into  and  went  into  the 
heart  sack,  and  went  clear  through  the 
heart  cavity,  the  outside  of  the  heart  into 
the  heart  cavity.  As  to  what  was  the  depth 


of  that  wound  into  the  heart  the  heart,  of 
Itself,  Is  about  ordinarily  about  five-eighths 
of  an  Inch  •  •  •  and  then  there  Is  the 
abdominal  vrall  that  it  had  to  go  through  it 
and  into  the  pockets  of  the  heart  The  ab- 
dominal wall  there,  I  should  say,  la  an  Inch, 
or  an  inch  and  a  quarter — the  chest  wall 
there;  that  is  the  only  spot  where  the  heart 
comes  against  the  chest  wall,  where  you  can 
feel  the  heart  beat ;  the  depth  of  that  would 
then  be  about  an  inch  and  five-eighths.  That 
was  a  fatal  wound;  it  punctured  Into  the 
heart  and  the  heart  just  simply  bled  Itself 
to  death.  The  wonnd  that  I  have  described 
on  the  liver  wasn't  fatal  at  all,  there  was 
nothing  about  It  that  would  have  been  seri- 
ous. None  of  the  other  wounds  were  fatal, 
except  the  wound  In  the  heart  Let's  see, 
there  were  one,  two,  three,  four,  five,  six, 
seven — seven  wounds  in  alL  I  have  not 
thought  about  It  since  that  time,  since  a  year 
ago."  Appellant  objected  to  this  testimony, 
on  the  ground  that  the  testimony  before  Dr. 
Smith  was  called  already  proved  that  deceas- 
ed died  from  wounds  Inflicted  by  apiwllant; 
that  such  testimony  would  prejudice  the  Jury 
against  appellant  Appellant's  contmtion  on 
the  trial  was:  First  that  he  acted  in  self- 
defense  ;  and  secondly,  If  not  in  self-defense, 
then  the  knife,  not  being  a  deadly  weapon 
per  se,  he  would  be  guilty  of  no  higher  ^de 
of  ofTense  than  aggravated  assault  Such  be- 
ing his  contention  In  the  case,  this  testimony 
wa.B  admissible  on  the  issue  of  whether,  from 
the  mode  and  manner  of  tlie  use  of  the  knife, 
the  intent  to  kill  was  manifest,  and  the  court 
did  not  err  in  admitting  it 

[4]  After  deceased  was  cut  he  requested 
Mr.  Williams  to  place  him  in  the  wagon  and 
carry  him  to  a  doctor.  Mr.  Williams  did 
this,  and  while  on  the  way  to  town,  asked 
Mr.  Williams,  "Where  Is  the  son  of  a  bitch?" 
meaning  appellant  Appellant  deedred  to  in- 
troduce this  qufere  in  evidence;  bat  as  It 
was  some  time  after  the  difficult)*,  and  could 
shed  no  light  on  the  action  of  ^tber  of 
them  during  the  difflcnlties,  there  was  no  er- 
ror in  excluding  it 

[6]  Appellant  alleges  misconduct  of  the 
jury,  in  that  they  arrived  at  their  verdict  by 
lot  The  evidence  shows:  That  the  jury  at 
first  were  unanimous  in  finding  ai^ellant 
guilty  of  manslau^ter,  but  they  were  not 
in  accord  as  to  punlshmwt  Some  fbvored 
five  years,  some  two  and  three,  and  one 
four,  years*  imprisonment  That  several  bal- 
lots were  tok^  Some  added  up  the  number 
of  years  each  desired  to  inflict,  and  a  result 
of  years  obtained.  All  the  jury  say  there 
was  no  previous  agreement  to  abide  by  the 
result  That  when  the  result  was  obtained, 
all  the  jury  would  not  at  first  agree  to  it, 
some  still  contending  for  five  years,  bat  that 
finally  they  agreed  to  3^  years.  This  Is  not 
arriWng  at  a  verdict  by  lot  within  the  mean- 
ing of  our  Oode.  There  must  have  been  a 
previous  agreement  to  abide  the  result  snd 
the  evidrace  must  show  th^  fyHt  bound  bj  it. 
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and  for  tills  reason  acceded  to  the  result 
The  rnlAeaoe  in  this  case  discloses  there  was 
no  such  agreement,  and  an  agreement  obtain- 
ed only  after  much  dlscnsslan  and  several 
ballots  had  been  taken  after  the  addition  had 
been  mad& 

There  was  no  evidence  calling  for  a  charge 
that  "if  defendant  approached  deceased  to 
demand  an  explanation,"  etc.  The  evidence 
excludes  the  Idea  that  the  meeting  was 
brought  on  this  way  at  the  time  death  was 
inflicted. 

[t]  The  fact  that  the  court,  at  the  reqnest 
of  appellant,  sabmitted  the  question  of  sos- 
pendlng  the  sentence,  and  the  Jury  did  not 
recommend  It,  nor  make  any  retom  on  that 
issue,  presents  no  error. 

We  have  carefully  considered  the  record, 
and  each  ground  of  error  assigned,  and,  there 
being  no  enor,  the  Judgment  Is  affirmed. 


OOWLBT  V.  STATE. 

(Court  ot  Oriminal  Appeals  of  Texas.   Dee.  8, 
1913.) 

1.  iHTOXIOATinO  LlQUOBS  (i  233*)— OBTHZITAX, 
PBOOTCDTIONB— EviDEKCi;. 

On  a  trial  for  Belling  intoxicating  liquors 
in  prohibition  taritoiTi  evidence  as  to  the  re- 
ceipt by  acensed  of  sfaipments  of  liquor  about 
and  prior  to  the  time  of  the  allied  sue  was  ad- 
missible to  show  bis  possession  of  the  article  al- 
leged to  have  been  B(dd. 

[Ed.  Note.— For  other  cases,  see  IntoxicatiBg 
Liquors,  Cent.  Dig.  H  283-297,  298%;  Dec. 
Dig.  I  238.*] 

2.  OumHAL  Law  ^  338*)— EvxDSNOx. 

On  a  trial  for  selUng  a  half  pint  of  whisky 
in  prohibition  territory,  where  the  state  showed 
the  receipt  by  accused  of  shipments  of  whisky 
about  and  prior  to  the  time  of  the  alleged  sale, 
the  wayblus  for  which  described  the  shipments 
as  a  specified  number  of  quarts  and  pints,  the 
testimouy  of  the  express  agent  that  he  had  ex- 
amined sMpments  so  marked,  addressed  to  other 
parties,  and  fbond  them  to  contain  half  pint 
bottles  should  have  been  excluded,  though,  if  he 
had  exaukined  any  of  the  shipments  addressed  to 
accused  and  found  such  condition  to  exist,  he 
could  80  testify. 

[ICd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  752,  753,  7W,  7B6.  787,  788, 
801.  855;  Dec.  Kg.  8  338.*] 

3.  Iktoxicatiho  Liqttobs  a  233*)— OanairAL 
Pw>8BCDTiON8— Evidence. 

On  a  trial  for  selling  intoxicating  liquor  in 
prohibition  territory,  miere  acensed  testified 
that  he  was  asked  by  the  prosecuting  witness  to 
get  him  some  whisky  from  D,  and  that  he  did 
flO,  it  was  error  to  radude  evidence  of  a  witness 
that  acensed,  jast  prior  to  the  alleged  sale,  ask- 
ed him  if  he  knew  where  D.  was,  telling  him 
that  he  wished  to  get  some  whisky  from  D.  for 
a  sick  peiBon,  that  he  directed  acensed  to  D., 
and  tlutt  accused  left  In  that  direction,  and  im- 
mediately thereafter  delivered  a  half  pint  of 
whisky  to  the  proeecoting  witness,  since  this 
would  have  strongly  supported  accused's  theory. 

[Bd.  Note.~For  other  ca8e%  see  Intoxleat^ 
Liquors.  Cent  Dig.  H  298%;  Dec. 

Dig.  I  283.*] 

4.  Cbuqnal  Law  (|  aL4*)— IirsmronoirB  — 

CoirVOBMITT  TO  GVIDENCK. 

On  a  trial  for  selling  intoxicating  liquors 
in  probiUtiott  territory,  where,  though  accused 


testified  that  he  procured  a  half  pint  of  whisky 
from  D.  for  the  prosecuting  witness,  there  was 
no  evidence  that  in  doing  so  be  was  D.'a  agent 
an  instruction  that  if  he  unlawfully  sold  such 
liquor  as  the  agent  of  D.  he  was  guilty,  was  im- 
properly given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1821.  l^Tl^,  I860,  186S. 
1883,  1880, 1S21. 1970-1986, 1987;  Dec  Dig.  { 
814.*] 

5.  InroxioATina  Lzquobs  (|  189*)— Cbimxital 
Pbosecutiohs— Salb— Aoiuia  as  Pdsohab- 
xb's  Agbni:. 

A  person  who  was  not  Interested  in  a  sale 
of  whisky  at  the  time  of  the  prosecuting  witness' 
demand  therefor  and  its  delivery  to  nim,  but 
who  merely  acted  as  such  witness'  agent  in  pro- 
curing the  whisky  was  not  guilty  of  selling  it 

[Ed.  Note.— For  other  cases,  see  Intoxlcatiac 
Liquor^  Cent  Dig.  IS  187,  188;  Dec.  Dig.  1 
169.*} 

Appeal  from  District  Court,  Bowie  Coun- 
t7 ;  H.  F.  O'Neal,  Judge. 

John  Cowley  was  convicted  of  selling  In- 
toxicating liquors  in  prohibition  territory, 
and  he  appeals.   Reversed  and  remanded. 

J.  S.  Crumpton,  of  New  Boston,  for  appel- 
lant O.  BL  lane,  Asst  Atty.  Gen^  for  the 
State. 

HABPBB,  J.  Aivellant  waa  proaecnteA 
and  convicted  of  selling  intoxlcatli^;  liqaors 
In  prohibition  territory,  and  his  pnnishment 
assessed  at  one  year*!  confinement  In  the 
penitentiary. 

Appellant  eameaOy  indsts  that  the  evi- 
dence In  this  case  will  not  aiutain  a  convic- 
tion. To  this  we  cannot  agree,  but  think  the 
evidence  offered  In  behalf  of  the  state  ample 
to  Justify  a  conviction,  but,  aa  It  wUl  be  nec- 
essary to  reverse  the  case  on  other  grounds, 
we  wm  not  give  it  Ut  detail,  nor  discuss  it 
further. 

[1,  t]  The  state  proved  by  the  agent  of  the 
exprem  company  at  New  Boston  that  appel- 
lant received  and  receipted  for  the  following 
shlpmoits  of  liquor  abont  and  prior  to  the 
time  he  is  charged  with  having  made  a 
sale  In  tlila  case:  October  12,  12  quarts 
whisky;  October  13,  12  quarts  of  wfai^; 
October  19,  12  quarts  of  whisky;  October 
20;  12  quarta  of  whisky;  October  2^  120 
pints  of  beer ;  November  4,  24  pints  of  whis- 
ky; November  13.  12  quarts  of  whisky; 
November  21, 24  pints  of  whisky.  This  testi- 
mony was  objected  to.  This  question  haa 
often  b«ea  before  this  court,  but  finally  it  was 
determined  that  it  was  adndsidMe  to  show 
that  appellant  vrea  In  possession  of  t2ie  article 
alleged  to  have  been  sold.  See  Wagner  v. 
State,  53  Tax.  Or.  B.  307, 109  8.  W.  108 ;  Staiv 
beck  V.  State,  58  Tex.  Or.  B.  192,  109  S.  W. 
162 ;  Myers  ▼.  States  B2  Tex.  Gr.  B.  668. 108 
S.  W.  392.  Since  the  rendition  of  those  opin- 
ions this  has  been  the  unbroken  line  of  de- 
cisions In  this  court  and  Is  no  longer  an 
open  question.  However,  after  proving  the  re* 
ceptlon  of  this  liquor,  as  the  evidence  offer- 
ed In  behalf  of  the  state  ahovred  the  sale  of 
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only  one-half  pint,  the  state  was  permitted 
to  show  by  the  express  agent  that,  although 
the  waybills  showed  quarts  and  pints  of 
whisky  received,  yet  he  had  occasion  in  the 
past  to  examiDe,  some  packages  thus  marked, 
and  they  would  really  contain  pint  and  half 
pint  bottles.  lie  was  asked  if  he  had  examin- 
ed any  packages  received  by  appellant  and 
found  this  condition  to  exist,  and  he  answer- 
ed, "No."  We  do  not  think  that  what  he 
found  In  packages  addressed  to  other  people, 
and  with  which  appellant  is  in  no  way  shown 
to  have  had  any  connection,  was  admissible 
against  appellant,  and  the  court  erred  in  per- 
mitting the  witness  to  thus  testify.  If  he 
examined  packages  addressed  to  appellant 
and  found  such  condition  to  exist,  he  could 
so  testify. 

[3]  Defendant  testified  that  the  prosecut- 
ing witness  had  approached  him  and  asked 
him  to  get  him  some  whisky  from  Oliver 
Daniels,  and  that  he  did  procure  the  whisky 
from  Oliver  Daniels.  He  offered  to  prove  by 
Milam  Johnson  the  following  facts,  as  shown 
by  the  bill:  "That  on  or  about  3:30  or  4 
o'clock  on  the  day  of  the  alleged  sale,  defend- 
ant approached  witness,  and  asked  witness 
If  be  knew  where  Oliver  Daniels  was,  also 
stating  to  witness  that  he  wished  to  get 
some  whisky  from  Daniels  for  an  old  negro 
who  was  sick.  That  vrltness  directed  defend- 
ant to  Daniels.  That  defendant  left  witness 
In  the  direction  of  Daniels.  And  that  imme- 
diately thereafter  the  defendant  delivered  to 
witness  John  Smith  one  half  pint  of  whisky." 
This  all  took  place  prior  to  the  alleged  sale, 
and  would  have  a  strong  tendency  to  sup- 
port appellant's  theory  of  the  case.  When  he 
testllled  tbat  he  went  In  search  of  Oliver 
Daniels  and  got  the  whisky  from  him  and 
delivered  It  to  the  prosecuting  witness,  If 
Milam  Johnson  knew  as  a  fact  that  appel- 
lant was  searching  for  Oliver  Daniels,  and 
went  In  the  direction  where  Oliver  Daniels 
then  was,  and  Immediately  thereafter  deliv- 
ered the  wblsky  to  the  prosecuting  witness, 
we  cannot  understand  by  what  rule  of  law 
this  much  of  the  evidence  was  excluded,  and 
the  court  erred  in  doing  so. 

What  Oliver  Daniels  may  have  told  the 
witness  Tom  Morris  would  be  clearly  hear- 
say and  inadmissible,  and  the  court  did  not 
err  in  so  holding. 

[4, 11  The  court  instructed  the  Jury:  "If. 
however,  you  believe  from  the  evidence  be- 
yond a  reasonable  doabt  that  the  defendant 
was  the  agent  of  Oliver  Daniels,  and  tbat  de> 
feudant  unlawfully  sold  the  intoxicating  liq- 
uor described  in  the  Indlctnient  to  John 
Smith  as  such  agaxt  of  said  Daniels,  in  Bowie 
county,  Tex.,  on  or  about  November  28,  1912, 
then,  in  that  event,  if  you  so  believe  beyond 
a  reasonable  doobt,  the  defendant  woold  be 
guilty,  and  you  should  so  And."  As  there 
was  no  evidence  raising  the  issue  that.  If 
npi>ellant  did  procure  the  whisky  from  Oliver 


Daniels,  he  was  the  agent  of  Daniels,  this 
part  of  the  charge  should  not  have  been  giv- 
en ;  but,  under  the  fa<^  of  this  case,  the  is- 
sue was  correctly  presented  in  the  following 
special  charge,  requested  by  appellant:  "You 
are  instructed  the  law  to  be  that  If  defend- 
ant at  the  time  of  the  delivery  of  this  whisky, 
and  of  the  demand  therefor,  the  defendant 
was  not  interested  in  said  sale,  but  was 
merely  acting  at  the  time  as  agent  for  the 
purchaser  of  said  whisky,  you  will  acquit 
him."  While  this  special  charge  may  be 
said  to  have  been  sufficiently  covered  by  the 
chaise,  as  given,  if  the  above  excerpt  pre- 
senting the  reverse  of  the  special  charge  bad 
not  been  given,  yet,  as  there  was  no  evidence 
that  appellant  was  the  agent  of  Oliver  Dan- 
iels, the  charge,  as  given,  was  erroneous. 

The  remainder  of  the  motion  for  a  new 
trial  presents  no  error. 

Reversed  and  remanded. 


JAMES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  3, 
1013.) 

1.  Seduction  (|  60*)— iHsrancnonB— Corbob- 

OBATIOIT  OF  FEHALE. 

On  a  trial  for  seduction,  an  Instmetion  that 

DO  conviction  could  be  bad  upon  the  testimony 
of  the  fem&le  alleged  to  have  been  aeducpd.  un- 
less corroborated  by  other  evidence  tendinfi  to 
connect  accused  with  the  offense  charged,  that 
the  corroborative  evidence  need  not  be  dirwt 
and  positive.  Independent  of  the  prosecutrix, 
that  Buch  facts  snd  circumstances  as  tended  to 
support  her  testimony,  and  which  satisfied  the 
jury  tbat  she  was  worthy  of  credit  as  to  the 
facte  essential  to  constitute  the  offense,  were 
sufficient,  and  that  it  wag  for  the  jury  to  soy 
from  all  the  facts  and  circumstances  la  evidence 
whether  she  had  been  sufficiently  corroborated, 
was  erroneous,  and  the  court  should  have  charg- 
ed that  the  jury  must  find  that  her  testiraony 
was  true,  and  also  find  that  there  was  evidence, 
independent  of  her  testimony,  tending  to  con- 
nect accused  with  the  commission  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  U  89-92 ;  Dec.  Dig.  {  60.*] 

2.  Seduction  ({  46*)— Evidence— Cobboboba- 

TION. 

On  a  trial  for  seduction,  there  must  be  some 
fact,  independent  of  the  testimony  of  the  pros- 
pcutrix,  tending  to  connect  accused  with  the  of- 
fense, to  justify  a  conviction. 

lEd.  Note. — For  other  cases,  see  Seduction, 
Cent.  Dig.  SS  83-^;  Dec.  Dig.  |  46.*] 

3.  Seduction  ^  46*>— Etidbxce-Gobsoboba- 

TION. 

On  a  trial  for  seduction,  letters  purporting 
to  have  been  signed  by  accused  did  not  corrob- 
orate the  testimony  of  prosecutrix,  where  there 
was  no  testimony  except  hen  to  show  that 
they  came  from  accused. 

[Ed.  Note— For  other  cases,  see  Seduction, 
Ceot.  Dig.  H  83-86;  Dec.  Dig.  |  46.*] 

4.  Ceiminal  Law  (H  763,   764*)— Instbuc- 
TioNs— Weight  of  Evidence  —  Cobboboba- 

TION. 

On  a  trial  for  seduction,  where  there  was 

no  evidence  except  the  testimony  of  prosecutrix 
to  show  that  letters  porporting  to  have  been 
written  by  accused  came  from  bim,  an  instruc- 
tion that  if  the  jury  found  that  she  testified  tbat 
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■he  received  euch  letters  from  accused  and  that 
be  wrote  them,  bat  sboold  farther  find  that 
there  were  no  other  facts  ebowing  that  sccnaed 
wrote  them  except  prosecutrix's  testimony,  then 
tbe  letters  would  not  be  sufficient  to  corroborate, 
if  they  did  corroborate,  her  testimonr,  and  that, 
unless  they  found  other  facts  outside  of  her  tes- 
timony and  the  letters  tending  to  omnect  ac- 
cused with  the  offense^  tbey  ahonld  acquit,  was 
erroneous,  as  It  was  oa  the  weii^t  <tf  the  evU 
dence,  assumed  that  the  prosecutrix's  testimony 
as  to  the  letters  was  tme,  permitted  tbe  jury  to 
judge  for  themsdres  whether  they  would  con- 
sider the  letters  as  corroborative,  and  allowed 
them  to  consider  the  letters,  though  not  iden- 
tified by  other  evidence  than  that  of  prosecutrix, 
in  conuectioa  with  other  evidence,  in  determin- 
ing the  sufficiency  of  the  corroboration. 

(Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  M  1731-1748, 1752, 1768, 1770; 
Dec.  Dig.  H  m  764.*] 

S.  Seduction  (|  60*)— IzfBrBncnon»— Gobeob- 

OKATION. 

On  a  trial  for  seduction,  there  was  no  ert- 
dence,  except  the  prosecutrix's  testimony,  to 
show  that  letters  in  evidence  came  from  accused. 
Tbe  court  charged  that  it  she  testified  that  she 
received  such  letters  from  accused  and  that  he 
wrote  them,  but  the  jury  should  find  that  there 
were  no  other  facts  sbovring  that  he  wrote  them, 
then  they  would  not  be  sufficient  alone  to  cor- 
roborate her  testimony ;  that  unless  there  were 
other  facts,  outside  of  her  testimony  and  the 
letters,  tending  to  connect  accused  with  tbe 
crime,  they  should  acquit ;  that  iV  they  should 
find  that  there  were  other  facts  showing  that 
accused  wrote  the  letters,  and  if  the  letters  cor- 
roborated her  testimony,  they  might  be  consider- 
ed for  that  purpose ;  and  that  if  they  should  not 
consider  the  letters  as  corroborative  evidence 
but  should  find,  beyond  a  reasonable  doubt,  that 
accused,  by  promise  to  marry,  seduced  tbe  pros- 
ecutrix, and  that  her  testimony  bad  been  cor- 
roborated by  .  other  evidence,  outside  of  the  let- 
ters, connecting  accused  with  the  offense,  they 
should  convict.  It  refused  an  instruction  that 
the  prosecutrix  must  be  corroborated  by  testi- 
mony other  tban  her  own  tending  to  connect  ac- 
cused with  the  offense,  and  that,  unless  the  jury 
found  from  testimony,  other  than  that  of  pros- 
ecutrix, that  accused  wrote  the  letters,  then 
they  alone  would  not  furnish  the  corroboration 
required  to  warrant  a  conviction.  Held,  that 
the  instructions  given  were  erroneous,  and  that 
requested  improperly  refused,  since  the  jury 
should  have  been  pointedly  told  that  the  letters 
could  not  be  used  as  corroborative  evldenre  un- 
leM  there  was  evid^ce.  independept  of  that  of 
proseeatriz,  tending  to  show  that  accused  wrote 
than,  and  that  she  could  not  be  corroborated  by 
her  own  statements  regarding  them. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  ||  8&~92 ;  Dec  Dig.  |  00.*] 

Appeal  from  District  Court,  Wood  Coantr; 
B.  W.  Simpson,  Judge. 

Lynch  James  was  eouTlcted  of  seduction, 
and  be  appeals.  Reversed  and  remauded. 

C  O.  James,  of  Sulphur  Springs,  and  Jones 
Sb  Jones,  of  Mlneola.  for  app^laiU.  C.  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  seduction;  his  punishment  being  assessed 
at  eight  years*  confinement  In  the  peniten- 
tiary. Hie  application  for  continuance  will 
not  be  discnsaed  In  view  of  the  reversal  of 
tbe  Judgment  The  evldmce  may  be  obtained 
upon  another  trial. 

[1, 2]  The  court  diarged  the  jury:  "The 


law  provldAB  that  In  prosecutions  fOr  seduc- 
tion, under  the  provlsiona  of  tbe  Penal  Code, 
tbe  female  alleged  to  have  been  seduced  shall 
be  permitted  to  testify,  but  no  conTictlon 
shall  be  had  upon  the  testimony  of  the  said 
female,  unless  the  same  Is  corroborated  by 
other  erideuce  tending  to  connect  tbe  defend- 
ant with  tbe  offense  charged.  Tou  are,  how- 
ever, instructed  that  the  coRoboratl\'e  evi- 
dence need  not  be  direct  and  positive.  Inde- 
pendent of  the  prosecutrix,  Cora  Tucker,  but 
such  focts  and  drcumstances  as  tend  to  sup- 
port her  testimony,  and  which  satisfy  the 
jury  that  she  is  worthy  of  credit  as  to  the 
facts  essential  to  constitute  the  offense  of 
seduction,  as  defined  and  explained  In  this 
charge,  will  fulfill  tbe  requirements  of  tbe 
law  as  to  corroboration,  and  it  is  for  you  to 
say  from  all  the  fiicts  and  circiimstances  in 
evidence  before  you  wbether  die  has  beoi 
sufildently  corroborated."  It  is  urged  that 
this  charge  la  on  tbe  weight  of  the  evidence 
and  assumes  that  tiie  testimony  of  the  prose- 
cutrix is  true.  It  does  not  first  require  tiie 
jury  to  believe  the  testimony  of  the  prose- 
cutrix true,  and  that  she  be  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  tiie  commission  of  the  offense;  and 
the  court  nowhne  in  Its  main  charge  makes 
such  requirement  of  the  jury.  That  this 
charge  also  instructs  the  jury  to  consider  the 
corroborative  evidence  in  satisfying  their 
minds  as  to  whether  the  prosecutrix  is 
worthy  of  credit  It  lastiiicts  the  jury  that 
they  might  am>ly  the  corroborative  evidence 
to  her  and  not  to  the  defendant  whereas 
the  law  requires  that  the  corroborative  evi- 
dence should  relate  to  the  guilt  of  defendant 
and  not  to  her  testimony  to  show  whether 
she  is  worthy  of  credit,  and  that  it  is  fur- 
ther erroneous  In  that  It  leaves  the  jury  free 
to  consider  the  question  of  corroboration  in 
connection  with  tbe  testimony  of  prosecutrix, 
as  though  her  testimony  could  be  considered 
in  deciding  upon  necessary  corroboration. 
This  charge  is  erroneous.  The  court  should 
have  charged  the  jury  that  they  must  find  the 
testimony  of  the  prosecutrix  true,  and  In  ad- 
dition they  must  find  there  was  evidence, 
independent  of  her  testimony,  tending  to  con- 
nect the  defendant  with  tbe  commission  of- 
the  offense,  If  committed.  The  criterion,  as 
we  understand  our  law  of  corrobqration,  is 
that  there  must  be  some  fact,  independent  of 
her  testimony,  which  tends  to  connect  the 
defendant  with  the  offense  committed^  This 
charge  is  not  In  accord  with  the  well-settled 
rule  of  jurisprudence  of  this  state.  See 
CampbeU  v.  State,  57  Tex.  Cr.  R.  302,  123  S. 
W.  583;  Lemmons  v.  State,  58  Tex.  Cr.  R. 
260,  125  8.  W.  400;  Oarlas  r.  State,  48  Tex. 
Cr.  R.  461,  88  S.  W.  345.  This  Is  a  sufficient 
number  of  cases  to  dte  on  this  proposition. 

[3-Sl  Complaint  is  made  that  the  court 
erred  In  admitting  certain  letters  purporting 
to  have  been  s^ued  by  appellant  We  are  of 
opinion  under  tbe  attendant  circumstances, 
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that  these  letters  were  admissible  for  what 
they  were  worth,  but  they  did  not  afford  any 
corroboration  of  the  prosecutrix,  as  shown 
by  this  record.  There  Is  no  evidence,  out- 
side of  hers,  to  show  these  letters  ever  came 
from  the  defendant.  Carrens  t.  State,  77 
Ark.  16,  91  S.  W.  30;  Smith  v.  State,  58  Tex. 
Or.  B.  106,  124  S.  W.  919;  Bishop  t.  State, 
151  B.  W.  821.  In  this  connection  the  court 
charged  the  Jury:  "If  you  shall  find  that 
Cora  Tucker  testified  that  she  received  from 
the  defendant  certain  letters,  which  have 
been  Introduced  In  evidence,  and  that  the 
defendant  wrote  them,  but  If  yon  shall  fur- 
ther find  that  there  are  no  other  facts  and 
drcomstances  in  evidence  which  shows  that 
defendant  did  write  the  letters,  except  the 
testimony  of  Cora  Tucker,  then  you  are 
<:harged  that  the  letters  would  not  be  suffi- 
cient within  themselves  and  alone  to  cor- 
roborate, if  they  do  corroborate,  her  testi- 
mony; and,  unless  you  find  there  are  other 
facts  and  circumstances  In  evidence  outside 
of  her  testimony  and  the  letters  which  tend 
to  connect  the  defendant  with  the  commission 
of  the  offense  charged,  you  will  acquit  Or 
if  you  shall  find  that  there  are  facts  and  dr- 
-cumstances  In  evidence  which  show  that  the 
■defendant  wrote  the  letters  introduced  in  evi- 
dence, and  If  you  find  such  letters  do  cor- 
roborate Cora  Tucker's  testimony,  you  may 
■consider  them  for  that  purpose.  If,  under  the 
foregoing  instructions,  you  shall  not  consider 
the  letters  as  corroborative  evidence,  yet  if 
you  find,  beyond  a  reasonable  doubt,  that  the 
defendant,  by  promise  to  marry,  did  seduce 
a.nd  have  carnal  knowledge  of  Cora  Tucker, 
as  charged,  and  that  the  testimony  of  Cora 
Tucker  lias  been  corroborated  by  other  evi- 
dence, outside  of  the  letters,  which  tends  to 
-connect  the  defendant  with  the  commission 
of  the  offense,  you  will  convict" 

Various  objections  are  urged  to  these 
charges.  To  the  first  clause  of  the  charge  It 
Is  urged  it  Is  on  the  weight  of  the  evidence, 
permitted  the  Jury  to  Judge  for  themselves 
whether  they  would  consider  the  letters  as 
corroborative,  and  because  the  court  told  the 
Jury  that  said  letters  would  not  be  sufficient 
"within  themselves  and  alone  to  corroborate, 
if  they  do  corroborate,  her  testimony,"  when 
In  truth  and  in  fact.  If  they  had  not  been 
corroborated  by  some  other  witness  than  that 
of  prosecutrix,  they  could  not  be  considered  at 
all  as  corroborative  of  the  testimony  of 
prosecutrix,  because  an  accomplice  cannot 
corroborate  herself.  It  is  contended,  under 
this  paragraph  of  the  charge,  the  Jury  was  In 
-effect  told  that  though  the  letters  were  not 
identified  by  other  evidence  than  that  of 
Cora  Tucker,  yet  they  might  link  In  the  letters 
with  other  evidence  In  the  case,  so  to  speak, 
In  determining  the  sufficiency  of  the  cor- 
roboration. This  paragraph  assumes  what 
prosecutrix  testified  about  the  letters  was 
true.  We  are  of  opinion  these  crittdsmB  are 
correct 

To  the  second  danse  of  the  charge  it  Is 


urged  that  the  court  assumes  that  Cora  Tuck- 
er testified  truthfully;  is  upon  the  meigbt  of 
the  evidence.  It  instructs  the  Jury  that  they 
might  con^der  certain  facts  testified  by  Cora 
Tucker  against  the  defendant;  that  the  court 
in  said  paragraph  nowhere  tells  the  Jury  that 
they  could  not  consider  the  letters  as  cor- 
roborative evidence  but  left  the  Jtiry  to  de- 
termine for  themselves  whether  they  regard- 
ed the  letters  as  corroborative  or  not  ther^y 
giving  the  Jury  the  power  to  determine  the 
competency  of  the  evidence. 

As  to  the  third  clause  of  the  above-quoted 
charge  It  is  urged  that  it  Is  confusing,  contra- 
dictory, uncertain,  and  on  the  weight  of  the 
evidence,  and  assumes  the  prosecutrix  testi- 
fied truthfully,  etc.,  and  that  the  court  was 
In  error  In  not  informing  the  Jury  that  they 
could  not  consider  the  letters  at  all  as  cor- 
roborating the  testimony  of  the  prosecutrix 
inasmuch  as  there  waa  nothlng  in  the  record 
to  corroborate  her  statement  in  regard  to 
the  letters.  Appellant  asked,  in  this  connec- 
tion, the  following  Instruction:  "The  law  re- 
quires that  the  prosecutrix,  Miss  Cora  Tuck- 
er, must  be  corroborated  by  other  testimony 
than  her  own  and  by  such  testimony  as  tends 
to  connect  the  defendant  with  the  commis- 
sion of  the  offense  with  which  he  is  charged, 
and,  unless  you  find  from  the  testimony, 
other  than  that  of  said  Cora  Tucker,  that 
the  defendant  wrote  her  the  letters  intro- 
duced in  evidence,  then  in  such  event  the 
letters  wlttiln  themsdves  and  alone  would  not 
furnish  the  corroboration  which  the  law  re- 
quires in  order  to  warrant  a  conviction  of 
the  defendant."  This  was  refused,  and  im- 
properly so.  The  court  should  have  pointed- 
ly told  the  Jury  that  these  letters  could  not 
be  used  as  corroborative  evidence  of  the  tes- 
timony of  the  prosecutrix  unless  there  was 
other  evidence,  Independent  of  hers,  tending 
to  show  that  def^dant  wrote  these  letters. 
This  record  does  not  show  corroboration  of 
the  prosecutrix,  as  we  understand  the  record 
on  this  question.  The  charges  given  by  the 
court  were  erroneous,  and  that  requested  by 
appellant  was  correct 

We  have  taken  up  these  charges  and 
thrown  them  together  in  a  general  way  bo  as 
to  inform  the  trial  court  that  npon  another 
trial  the  Jury  must  be  pointedly  instructed 
that  prosecutrix  cannot  be  corroborated  by 
her  own  statements  In  regard  to  these  letters, 
and  that  In  order  to  show  these  letters  In 
any  way  corroborative  of  her  testimony,  It 
must  come  from  matters  and  things  outside 
of  her  statement  Curry  v.  State,  151  S.  W. 
319;  Bishop  v.  State,  151  S.  W.  821;  Smitb 
V.  State,  68  Tex.  Cr.  R,  100,  124  S.  W.  91»; 
Carrens  v.  State,  77  Ark.  1^  91  S.  W.  30. 

Appellant  asked  special  instructions  in 
substance  that  unless  there  is  evidence  out- 
side of  and  independent  of  prosecutrix's  tend- 
ing to  connect  the  defendant  with  the  alleged 
seduction  or  act  of  intercourse,  as  testified  by 
her,  on  18th  of  May,  1912,  the  Jury  dtonid 
acquit  This  was  a  pointed  presentation  of 
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the  matter,  and,  In  onr  Judgment,  this  charge 
should  have  been  given.  It  is  not  the  pur- 
pose of  this  opinion  to  go  over  the  testimony 
in  detail.  The  state's  case  In  brief  was  that 
made  by  prosecutrix  to  the  efTect  that  on 
18th  of  May  he  asked  to  hug  and  kiss  her, 
which  she  permitted,  and  in  a  tew  moments 
he  requested  final  favors,  wlilch  were  grant- 
ed. She  says  it  was  under  the  promise  of 
marriage.  At  intervals  of  from  one  week 
to  three  or  fonr  weeks  after  that  until  Sep- 
tember or  October  he  went  with  her,  amount- 
ing to  about  a  half  dozen  times.  We  have 
examined  the  record  with  some  degree  of 
interest  and  care  and  fail  to  find  any  cor- 
roboration as  to  a  promise  of  marriage  from 
any  source.  This  Is  not  as  strong  a  case,  in 
our  Judgment,  as  the  Bishop  Case,  dted 
supra. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


FOniiTER  v.  STATB. 
(Ooort  of  Oriminal  ^^^^^  ^  Texas.  Not.  HO, 

1.  Pkbjubt  (i  32*)— Evidence— AnuuHOBix.- 

ITT— MaTKBUIJTT  of  TBSTIUOHT. 

Since  in  a  peEjuTT  ease,  where  defendant 
was  charged  witti  testif^ng  talsely  before  the 
grand  jary  as  to  his  brother's  age,  it  was  in- 
combeot  on  the  state  to  show  that  the  grand 
jury  was  inquiring  into  an  alleged  violation  of 
law,  evidence  showing  that  an  action  was  pend- 
ing against  tlie  brother  in  the  justice  court,  in 
which  he  had  entered  a  plea  of  minority  and 
swore  that  he  was  only  19  years  of  age,  was 
admissible,  but  the  result  of  that  trial  was  load- 
misaible,  as  defendant  was  not  botmd  therein. 
[Ed.  Note.— For  other  cases,  see  Perjury,  Gent 
H  106-116;  Dec.  Dig.  |  32.*] 

2.  PEBniHT   (I  82*)— BviDEITOK-ADMUaXBIL- 

rrr. 

In  a  perjury  case,  where  defendant  was 
dialled  with  testifying  fcilsely  before  the  grand 
jury,  the  testimony  of  grand  jurymen  was  ad- 
missible to  show  that  defendant  acted  delil>erate- 
ly  and  willfully  and  did  not  testify  through  mis- 
apprehenaion  or  agitation. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  SI  108-116;  Dec.  Dig.  |  82.»] 

3.  Cbihinal  Law  (|  369*)— Etidbnck— Othbb 

OrFENSBB. 

Where  defendant  was  on  trial  for  perjuiy, 
evidence  of  other  offenses  committed  by  him  m 
other  counties,  ander  diffetent  drcnmstances, 
and  for  which  he  had  never  been  indicted,  was 
inadmis^le. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  822-824 ;  Dea  Dig.  {  369.*] 

4.  Chminai.  Law  ((  338*)— Svidenob— Caam- 

ACTKB  OF  DEVBNDAHT'S  FATHZB. 

Where,  in  a  perjury  case,  defendant's  Cather 
was  not  a  witness,  it  was  error  to  admit  evi- 
dence showing  that  he  had  left  another  county 
under  suvicious  drcnmstances. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  752,  753,  755,  766,  TSTTW 
801,  855 ;  Dec  Dig.  I  338,*] 
6.  WmrasBES  (|  286*)- Rkdxbbot  Euinna- 

TXOn  —  EXFIAHATOKT     OF    TSSTIHONT  ON 

Gnoss-BxAUinATZON. 

Where,  in  a  perjury  case,  defendant  hi 
questioning  a  witness  as  to  having  also  ap- 


peared against  a  relative  his  In  tlie  commis- 
sioners' conrt,  elicited  the  fact  that  other  citi- 
sens  had  atoo  appeared  for  the  same  purpose,  it 
was  not  error  to  permit  the  state's  attorney 
on  redirect  to  ask  about  these  other  citizens, 
though,  if  defendant's  question  liad  related  only 
to  the  witness,  it  would  not 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  il  930,  994-999 ;  Dec.  Dig.  1286^*] 

6.  CnnnHAL  Law  (k  888*)— BnoKnoB— Ohab- 

AOTKB. 

In  a  proaecution  for  perjuiy.  It  was  prej- 
udidal  error  to  admit  evidence  that  defendant's 
father,  several  years  before,  had  stolen  a  log 
chain;  the  fatlier  not  being  a  witness. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  752,  763,  765.  768.  787.  788, 
801,  855 ;  Dec.  Dig.  i  338.*] 

7.  Ckuuhal  Law  (S  596*)— ConriNUAHCS— 
CnuDLATivK  Evidence. 

In  a  first  application  for  continuance  in  a 
perjury  case  on  the  ground  of  absence  of  wit- 
nesses, the  fact  that  the  testimony  of  such 
witness  was  cumulative  does  not  render  the  ap- 
plication insufficient 

[Ed.  Note.^or  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  182fr-13S0;  Dml  Dig.  | 
696.^] 

Appeal  trom  District  Court,  FariEer  Coim- 
ty;  F.  O.  KcKlns^,  Judge. 

Walter  Ponlter  was  convicted  of  perjury, 
and  he  appeals.  Beversed  and  remanded. 

Lattimore,  Cummin ga,  Doyle  &  Bouldin,  of 
Ft  Worth,  and  Hood  &  Shadle,  of  Weather- 
ford,  for  appellant  0.  E.  Lane,  Asst  Atty. 
Oen.,  lor  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  perjury,  and  bis  punistuient 
assessed  at  two  years'  conflnanmt  In  the 
penitentiary. 

It  appears  from  the  record  that  appellant's 
brother,  Ed  Ponlter,  was  sued  In  the  Justice 
court  on  a  note,  and  he  then  filed  a  ^ea  of 
minority  and  testified  he  was  19  years  of 
age  In  Mardi,  1911.  The  grand  Jury  of 
Parker  county,  at  the  next  term  of  the  dis- 
trict court,  was  investigating  the  question 
of  Bd  Ponlter's  age  to  determine  whether  or 
not  it  would  Indict  him  for  perjury  In  con- 
nection with  his  testimony  in  the  Justice 
conrt  when  he  swore  he  was  only  19  years  of 
age.  Appellant  was  summoned  biefore  that 
body  and  testified  that  his  brother,  Ed  Ponl- 
ter, was  bom  in  1892  or  1893,  consequently 
not  more  than  19  years  of  age  at  the  time 
Ed  Poulter  testified  In  the  Justice  court 
This  testimony  of  appellant  before  the  grand 
jury  Is  the  basis  of  the  charge  of  perjury  in 
this  case. 

[1]  Mr.  H.  C.  Shropshire  was  a  material 
witness  for  the  state ;  he  Iiavlng  been  the  at- 
torney for  plaintiff  In  the  suit  In  the  justice 
court  against  Ed  Poulter.  The  state  proved 
by  him  that  Ed  Poulter  testified  In  the  Justice 
court  that  he  was  only  19  years  of  age. 
There  was  no  error  in  admitting  this  testi- 
mony, as  it  was  incumbent  upon  the  state  to 
show  that  the  grand  jury  was  inquiring  into 
an  alleged  violation  of  the  law  at  the  time 
appellant  testified  before  it    If  the  grand 
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jury  had  not  been  Investigating  an  alleged 
rlolatlon  of  the  law,  the  question  asked  ap- 
pellant by  the  grand  jury  would  not  have 
been  as  to  a  material  matter.  However,  the 
fact  that  after  Ed  Poulter  had  filed'  his  plea 
of  infancy  or  minority,  and  testified  he  was 
only  19  years  of  age,  the  further  fact  that 
plaintiff  withdrew  his  announcement  and  the 
case  was  continued,  and  thereafter  plaintiff 
recovered  a  judgment  on  the  notes  and  fore- 
closure of  the  mortgage  lien,  was  not  admis- 
sible in  this  case,  and  neither  was  the  judg- 
ment entry.  This  would  and  could  but  have 
the  tendency  to  show  that  the  plea  of  minori- 
ty was  not  true,  and  Gd  Poulter  was  in  fact 
21  years  old  at  the  time.  Whatever  decision 
may  have  been  rendered  in  that  case  could 
not  be  binding  on  this  appellant,  as  he  was 
not  a  party  to  that  suit,  was  not  even  a 
witness  in  the  case.  Of  course  the  citation 
and  the  plea  filed  by  Ed  Poulter  would  be  ad- 
missible as  showing  the  issues  Involved  and 
going  to  show  the  materiality  of  the  testi- 
mony, but  the  result  of  the  trial  and  the  steps 
taken  after  Ed  Poulter's  testimony  as  to  this 
plea  ought  to  have  been  excluded  on  objection 
of  appellant  Neither  can  we  see  what  pur- 
pose the  Introduction  of  the  mortgage  given 
Ed  Poulter  "would  serve.  In  this  case 
against  Walter  Poulter  It  Is  not  a  question  of 
whether  or  not  the  plaintiff  was  entitled  to 
recover  Judgment  against  Ed  Poulter.  The 
only  part  of  the  proceedings  of  the  Ed  Poul- 
ter suit  in  the  justice  court  which  would  be 
admissible  In  this  case,  as  hereiut)efore  stat- 
ed, would  be  the  citation  In  that  suit,  and 
this  would  show  what  issues  were  tendered 
by  plaintiff.  Then  defendant's  plea  showing 
what  Issues  were  tendered  by  him,  his  tes- 
timony,  or  rather  so  much  thereof  as  would 
show  what  he  testified  to  in  regard  to  his  age. 
The  merits  of  the  justice  court  suit  are  not 
to  be  tiled  over  in  this  case. 

[2]  The  testimony  of  the  grand  jurymen 
was  properly  admitted,  and  these  bills  pre- 
sent no  error.  The  all^atlon  in  the  iudlct- 
ment  is  that  a  suit  was  penilhig  In  justice 
court  against  Ed  Poulter;  that  to  avoid  lia- 
bility on  tbe  notes  he  entered  a  plea  of  minor- 
ity and  swore  he  was  under  21  years  of  age, 
or  only  19  years;  that  the  grand  jury  was 
Investigating  the  truth  of  this  testimony  to 
determine  whether  or  not  to  Indict  Ed  Poul- 
ter for  perjury;  that,  while  making  such 
investigation,  appellant,  Walter  Poulter,  was 
summoned  t>efore  them  and  duly  sworn  and 
then  testified  his  brother,  Ed  Poulter,  was 
born  1892  or  1893.  All  tbe  testimony  of  these 
grand  jurymen  was  admissible  to  show  that 
appellant  acted  deliberately  and  willfully  In 
tbe  matter,  and  that  he  did  not  testify 
through  misapprehension  or  under  agitation* 

[3, 4]  The  bill  of  exceptions  as  to  what 
Walter  Poulter  testified  on  cross-examina- 
tion Is  not  complete  enough  to  bring  that 
question  before  ns  oik  review,  as  only  four 
questions  and  four  answers'  are  in  the  bill, 
and  these  would  not  show  enough  of  tbe  pro- 


ceedings to  enable  us  to  pass  on  tbe  matter. 
But,  as  the  case  will  be  reversed,  we  will  say 
that.  If  It  was  an  effort  on  the  part  of  the 
state  to  show  that  appellant  had  left  another 
county  under  suspicious  circumstances,  the 
testimony  should  not  have  been  admitted. 
He  was  on  trial  for  the  offense  of  perjury  In 
this  case,  and  other  offenses,  If  any  he  had 
ever  committed  in  other  counties  under  dif- 
ferent circumstances,  and  for  which  he  had 
never  been  prosecuted  nor  indicted,  would 
not  be  admissible.  Neither  would  the  fact 
that  his  father  had  left  Denton  county  at 
night  and  under  suspicious  drcnmstances  be 
admissible.  His  father  was  not  a  witness  la 
this  case. 

[6]  The  defendant  in  cross-examination  of 
state's  witness  Temple,  to  show  bias,  elicitecl 
from  the  witness  that  he  appeared  before  the 
commissioners'  court  to  prevent  John  Ij. 
Poulter  from  getting  a  recommendation  upon 
which  to  apply  for  license  to  practice  law, 
and  at  the  same  time  elicited  the  fact  that  a 
number  of  other  citizens  of  Parker  county 
also  appeared  for  the  same  purpose.  Under 
such  circumstances,  it  was  not  error  to  per- 
mit the  state  on  redirect  examination  to  ask 
the  witness  in  regard  to  "these  others"  whom 
defendant  had  elicited  had  appeared.  If  de- 
fendant on  another  trial  narrows  his  ques- 
tions down  to  the  witness  Temple  alone  to 
attempt  to  show  his  bias,  then  this  testimony 
as  to  other  "good  citizens"  also  appearing 
would  be  Inadmissible.  But,  if  he  makes  Us 
cross-examination  as  broad  as  on  this  trial, 
then  there  will  be  no  error  in  admitting  Uie 
testimony  on  redirect  examination. 

[6]  It  was  el^  error  to  permit  the  state  to 
show  by  the  witness  Hardin  that  appellant's 
father  a  number  of  years  before  bad  taken 
Mr.  Hardin's  log  chain  and  d^ed  having 
l)os.sesslon  of  it  Whether  or  not  appellant's 
father  had  stolen  a  log  cbaln  from  Mr.  Hard- 
in would  not  be  a  legitimate  Inquiry  in  this 
case.  He  could  not  be  held  responsible'  for 
the  acts  and  misconduct  of  all  the  members 
of  his  family.  His  father  was  not  a  witness 
In  his  l>ehalf  in  this  case,  and  such  testimony 
could  and  would  be  prejudicial  to  his  cause, 
for  you  cannot  show  that  a  man's  father  was 
a  thief  without,  to  some  extent  at  least,  creat- 
ing prejudice  against  him.  If  tlie  purpose  of 
the  state  was  to  tie  the  witness'  memory  to 
some  circumstance  after  a  rigid  cross-ex- 
amination, he  might  be  permitted  to  state 
that  be  went  to  Mr.  Poulter's  to  see  al>oat  a 
log  chain  that  was  at  his  house,  but  not  state 
facts  which  would  tend  to  show  that  appel- 
lant's father  had  stolen  the  chain. 

There  are  a  number  of  other  matters  pre- 
sented, but  we  do  not  deem  it  necessary  to 
discuss  them.  The  Indictment  Is  not  subject 
to  the  objections  made,  and  there  la  no  var- 
iance In  the  proof  and  the  material  allega- 
tions contained  In  tbe  IndictmeDt,  as  con- 
tended by  appellant 

[7]  The  only  other  matter  called  to  oar 
attention  which  wonid  present  error  is  tbe 
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application  for  a  conttonance.  This  being  tbe 
first  ajtplioLtion,  the  fact  that  Mr.  Morao's 
testimony  voald  be  camulatlve  of  that  of 
other  witnesses  who  did  appear  and  testify 
would  not  raider  the  first  application  Insuf- 
ficient In  law.  The  application  states  this 
witness  wonld  testify  to  facts  material  to  the 
real  issue  in  the  case,  the  age  of  appellant's 
brother  at  the  time  appellant  testified  before 
the  grand  Jury,  and  that  the  testimony  of 
Mr.  Morab  would  tend  to  show  that  what  he 
testified  was  true  There  are  other  witnesses 
named  In  the  application  for  continuance, 
but,  as  this  matter  will  not  likely  be  present- 
ed on  another  trial,  we  will  not  discuss  It 
further. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 


SMITH  ¥.  STATa 
(Court  of  Criminal  Appeals  of  Texas.   Nor.  26, 

ms.) 

ReversaIt-Conviction  op  Mubdbb— Instbuc- 

TI0N6. 

Convlctloti  for  marder  Id  the  second  d^ree 
held  uDSQstainable  for  error  in  the  charge. 

Appeal  from  District  Court,  Upshur  Coun- 
ty: R,  W.  Simpson,  Judge. 

Jasper  Smith  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

M,  B.  Brlggs,  of  Gilmer,  B.  M.  Bilggs,  of 
Ashland,  and  Maberry  &  Maberry,  of  Gil- 
mer, for  appellant  C.  B.  Lane,  Asst.  Atty. 
Gen.,  ft>r  the  State. 

DAVIDSON,  3.  The  Jury  gave  appellant 
45  years  as  a  punishment  under  conviction 
for  murder  In  the  second  decree. 

The  court  submitted  murder  In  the  first 
degree,  murder  in  the  second  degree,  man- 
slaughter, and  self-defense.  Murder  in  the 
flnt  degree,  and  the  objections  connected 
with  that  phase  of  the  record  will  not  be 
discussed,  because  of  tJie  acquittal  of  that 
d^ree  of  murder. 

With  reference  to  murder  in  the  second 
d^ree,  the  court  gave  this  charge:  "The 
next  lower  grade  of  culpable  homicide  than 
murder  In  the  first  degree  is  murder  of  the 
second  Aegtee.  Malice  is  also  a  necessary 
Ingredient  of  the  offense  of  mui-der  in  the 
second  degree;  Oie  distinguishing  feature, 
however,  so  far  as  the  element  of  malice  is 
concerned,  is  that  in  murder  In  the  first  de- 
gree malice  must  be  proven  to  the  satlsfoc- 
tlon  of  the  Jury,,  beyond  a  reasonable  doubt, 
as  an  eilatlng  fact,  while  in  murder  In  the 
second  degree  malice  will  be  Implied  from 
the  tsuet  of  an  unlawful  killing."  Objection 
was  urged  to  this,  predicated  upon  the  state- 
ment in  the  eharge  that  "malice  tofll  he  <in- 
pUed  from  the  fact  of  an  unlawfiU  MUing." 
Applying  the  law  of  tids  grade  of  the  offense 
to  the  facts  the  court  thus  Instructed  the 
Jury:   "If  yon  shall  find,  beyond  a  reason- 


able doubt,  that  the  defendant,  Jasper  Smith, 
killed  Henry  Comett,  In  Upshur  county, 
Tex.,  on  or  about  June  1,  1913,  by  shooting 
him  with  a  guD,  then  if  you  find,  beyond  a 
reasonable  doubt,  that  the  defendant  was 
not  justlflable  In  such  killing,  under  the  law 
of  Justifiable  homicide  hereinbefore  given  to 
you  in  charge,  then  if  you  find  that  the  de- 
fendant did  not  act  with  his  express  malice 
aforethought,  or  If  you  have  a  reasonable 
doubt  as  to  whether  he  acted  upon  his  ex- 
press malice  aforethought,  you  will  convict 
him  of  murder  In  the  second  degree,  and 
assess  his  punishment  at  confinement  In  the 
penitentiary  for  any  term  of  years  not  less 
than  flv&" 

Objection  was  urged  to  this  matter  be- 
cause the  court  did  not  In  this  connection 
instruct  the  Jury  with  reference  to  man- 
slaughter and  Justiflable  homicide.  In  other 
words,  the  court  instructed  the  Jury  that  he 
would  be  guilty  of  murder  In  the  second  de- 
gree if  the  Jury  should  find  he  killed  Comett, 
and  was  not  Justifiable  under  the  law  of 
self-defense,  and  that  he  did  ^ot  act  with 
his  express  malice  aforethought,  then  they 
should  convict  him  of  murder  In  the  second 
degree.  This  Is  not  correct  In  submitting 
murder  In  the  second  degree  he  should  have' 
plainly  told  the  Jury  that  If  he  was  not 
Justifiable,  they  must  find  he  was  not  guilty 
of  manslaughter  before  they  could  convict 
him  of  murder  in  the  second  degree.  It' Is 
not  all  unlawful  killings  that  will  Imply 
malice.  Manslaughter  Is  an  unlawful  kill- 
ing. Under  this  charge  the  Jury  could  have 
readily  convicted  appellant  of  murder  In  the 
second  degree,  although  they  might  believe 
he  was  guilty  of  manslaughter.  The  only 
exception  placed  in  the  charge  la  that  If  ap- 
pellant was  not  Justified  on  the  one  hand, 
and  not  guilty  of  murder  in  the  first  degree 
on  the  other,  then  he  would  be  guilty  of 
murder  in  the  second  degvee.  Therefore,  if 
he  was  guilty  of  manshtughter,  the  Jury 
could  well  have  convicted  blm  of  murder  in 
tiie  second  degree.  This  question  underwent 
investigation  and  decision  in  the  case  of 
Roberts  v.  State,  156  S.  W.  651. 

While  Eula  Comett  was  testifying  for  the 
state,  she  was  permitted  to  testify  that  de- 
fendant bad  had  carnal  knowledge  of  her 
and  caused  her  to  become  pregnant;  the  bill 
nx^ting  ttie  following  drcumstances  in  con- 
nection with  It:  "Q.  Eula,  what  relation 
are  you  to  the  defendant?  A.  He  is  my 
brother-in-law.  Q.  Has  be  ever  had  carnal 
knowledge  with  you?  A.  Tes,  At.  Q.  Are 
you  In  a  family  way  now?  A.  Yes,  sir.  Q. 
Who  is  the  cause  of  you  being  in  a  fiunily 
way;  that  Is,  who  did  that  Job?  A.  The 
defendant  Jasper  Smith."  This  all  wait  be- 
fore the  Jury  over  appellant's  objection  that 
it  was  imniaterlal,  irrelevant,  uid  very  prej- 
udicial to  bis  rights.  The  objections  are  in 
the  nature  of  a  general  demurrer,  and  would 
not  be  well  takoi  if  this  testimony  could  be 
admitted  before  the  Jury  for  any  purpose; 
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but  If  the  testtmony  was  not  admissible  for 
any  purpose,  then  the  general  objections  or 
general  demurrers  would  be  snffictmt,  and 
would  be  sustained,  provided  the  testimony 
was  not  admissible,  as  before  stated,  for  any 
purpoaa  No  specific  objections  are  urged, 
nor  is  the  evidence  set  out  further  than  de- 
tailed, showing  the  connecting  facts,  or  what 
brought  about  its  introduction,  and  the  con- 
seqnoit  rnllng  of  the  court  The  testimony 
may  have  been  admissible  for  some  purposes; 
if  it  entered  into  the  trouble  between  de- 
ceased and  the  defendant,  and  was  the  oc> 
caalon  of  appellant  killing  him,  or  served  to 
show  motive,  intent,  or  purpose  on  his  jnrt, 
it  might  be  admlsdble.  If  this  evidence  en- 
tered Into  the  reasons  why  the  deceased 
should  have  made  an  attack  upon  the  de- 
fendant, or  threats  against  his  life,  It  might 
have  been  beneficial  to  the  defendant  from 
that  standpoint,  as  tending  to  show  the  In- 
tensity of  the  threats,  or  to  sustain  the  con- 
tention of  appellant  that  deceased  was  at- 
tackli^  him,  or  threatening  to  do  so,  or  to 
render  more  probable  before  the  minds  of 
the  Jury  the  fact  that  deceased  bad  made 
threats  to  take  his  life,  and  was  seeking  to 
-execute  them  at  the  time  of  the  homicide. 
This  much  la  said  in  view  of  the  tACt,  if  we 
look  to  the  statement  of  facts,  it  will  be 
shown  fba  witness  Bnla  Comett  was  the 
daughttf  of  the  deceased,  and  the  sister-in- 
law  of  appellant ;  he  having  married  Bula's 
sister.  We  say  this  much  In  view  of  the 
fact,  and  hold  the  exceptions  too  general,  as 
they  are  presented,  to  require  revision  of  the 
Question. 

The  matter  with  reference  to  newly  dis- 
covered testimony  Is  not  discussed.  The  wit- 
ness can  be  obtained  at  another  trial. 

On  account  of  the  cha^  held  erroneous, 
the  Judgment  Is  reversed,  and  the  cause  is 
remanded. 

PRBNDBROAST,  P.  J.,  and  HARPER,  J. 
We  do  not  agree  to  all  the  reasoning  and 
statements  In  connection  thcorewith,  but  do 
concur  In  the  disposition  of  the  case. 


CDRBINGTON  t.  STATE. 
(Oonrt  of  Criminal  A^^k  of  Texas.  Nov.  28, 

1.  PBosTrruTiON  (I  1*)— Oftbnses— Statutb. 

Acts  82d  Leg.  c  23,  providing  that  any 
person  who  shall  procure,  attempt  to  procure, 
or  be  concerned  in  procuriDg,  with  or  without 
her  consent,  a  female  inmate  for  a  bouse  of 

E restitution,  or  who  by  promlBea,  threats,  vio- 
tnce,  shall  cause  any  female  to  become  an  in- 
mate of  a  house  of  prostitution,  shall  be  guilty 
of  a  felony  and  be  punished,  etc.,  was  Inteoded 
to  cover  all  acts,  devices,  etc.,  to  Induce  any 
female  to  submit  her  body  to  other  men  for  the 
purposes  of  prostitution,  whether  they  iucceed- 
ed  or  not,  and  it  is  immaterial  whether  she 
prior  thereto,  was  virtuous  or  not ;  and  to 
reach  solicitors  for  such  houaes,  as  well  as  those 
acting  on  their  own  initiative  and  behalf,  whetb- 

*ror  otliar  eum 


er  they  were  connected,  either  directly  or  In- 
directly, at  the  time,  with  sny  snch  house. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  %%  1,  2;  Dec.  Dig.  {  1.*] 

2.  Pbostitvtion  (i  4*)— EviDincE — Reasoit- 
ABLE  Doubt. 

In  a  prosecution  under  Acts  32d  Leg.  c  23, 
for  endeavoring  to  procure  a  woman  to  enter  a 
honse  of  proBUtntlon,  the  jury  must  find  be- 
yond a  reasonable  donbt  the  requisites  of  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Oent  Dig.  {  4;  Dec.  Dig.  |  4.*] 

3.  FbOSTITUTZOR  ({  4*)  —  BvinBN(»— BUBOBH 

or  Pboov. 

In  a  prosecution  under  Acta  32d  L^.  c 
28,  for  attempting  to  procure  a  woman  to  en- 
ter a  bouse  of  ill  mme,  the  burden  of  proof  was- 
ou  the  state. 

[Ed,  Note.— For  other  cases,  see  Prostitution, 
Gent  Dig.  {  4;  Dec.  Dic!i4.*] 

4.  Gbiuinal  Law  ({  308*)— EvinsnOK— ftx- 
SmcPTION  OF  Innocsncb. 

In  such  prosecution  there  was  a  presump- 
tion of  innocence  in  defendant's  favor. 

[Ed.  Note. — For  other  cases,  see  CriminaJ 
Law,  Cent  Dig.  {  731;  DecTOig,  S  30a*] 

5.  CniuiNAi.  Law  ({  369*)— Evioence— Oth- 
EB  Oetensbs. 

Independent  and  disconnected  crimes  can- 
not ordinarily  be  proven  against  an  accased  on 
his  trial  for  another  different  and  distinct  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  822-824;  Dec  Dig.  {  369.*} 

6.  CananAL  Law  (f  371*)— Evideivob^Bb- 
UTBD  Offbnbbs. 

In  a  prosecution  under  Acts  32d  Leg.  c 
23,  for  attempting  to  procure  a  woman  to  enter 
a  bouse  of  prostitution,  evidence  of  defendant's 
other  acts,  though  tending  to  prove  other  crimes, 
was  admissible  as  being  so  connected  with  the 
crime  charged  that  it  would  tend  to  estatdiah 
his  intent  therein. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  830-832;  Dec.  Dig.  {  371.*1 

7.  Cbiuinai.  Law  ({  800*)— iNBiBncnon— Ds- 

FININO  OP  TBBMS. 

Acts  32d  Leg.  c  23,  makes  procarement  a 
felony  punishable  by  imprisonment  Code  Gr. 
Proc.  IBll,  art  68,  and  Fen.  Code  1913,  art 
10,  declare  that  all  words  used  in  the  Code  are 
to  be  taken  and  understood  la  th^  nsnal  ac- 
ceptation in  common  laiuniege,  except  when  [ur- 
ticnlarly  defised  by  law.  Held  that,  as  the 
word  "procured"  had  no  other  meaning  than 
that  In  which  it  was  commonly  understood, 
there  was  no  error  in  falling  to  define  it 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  lS08-1810v  1812;  Dtc,  Dig. 
i  800.*] 

a  Cbihinal  Law  (|  829*)— RsquBeasD  In- 
•  STBUcnoNS— Given  Instbuctions. 

In  a  prosecution  the  refusal  of  defendant*a 
requested  instmction,  that  if  he  did  not  attempt 
to  procure  her  as  an  inmate  of  a  house  of  pros- 
titution to  acquit  him,  was  proper,  where  that 
part  of  the  case  had  been  covered  by  the  in- 
structions given. 

[Ed.  Note, — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  DecTDia.  I  829.*] 

Appeal  from  District  Court,  ColUn  Coaa^ 
ty ;  6.  R.  Smith.  Special  Judge. 

Hl^lns  Currlngton  was  convicted  of  pan- 
dering, and  he  appeals.  Affirmed. 

G.  E.  Carpenter  and  J.  F.  Harrington,  both 
of  Piano,  and  H.  M.  Peak,  of  Farmersvllle, 
for  appellant  C.  E.  Lane,  Asst  Atty.  Gen., 
for  the  State. 
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PBENDEROAST,  P.  J.  Appellant  was 
convicted  of  the  offense  of  pandering,  and 
his  pTmlshmait  llzed  at  12  years  In  tbe  pen- 
itentiary. 

The  evidence  shows  that  he  was  a  yotms 
man  about  20  years  old,  and  his  wife,  Lndie 
Cnrrlngton,  was  about  a  year  older  than  he; 
that  they  were  married  on  May  16, 1912,  and 
lived  together  for  aboat  one  year.  At  the 
time  tUs  offense  Is  charged  to  have  been  com- 
mitted, and  for  some  time  prior  thereto,  they 
were  engaged  In  farming  and  lived  on  a  farm 
in  Collin  connty.  Ludle  Cnrrlngton,  appel- 
lant's wife,  testified:  That  shortly  before 
Kay  17,  1913,  he  went  from  where  they  were 
living  to  Greenrllle,  in  Hunt  county.  That 
soon  after  he  returned  from  Greenville  he  ac- 
cused her  of  having  Intercourse  with  other 
men,  which  she  denied.  That  he  told  her  she 
had  to  tell  him  with  whom  she  had  had  In- 
tercourse, and  where  the  money  was,  and 
that  he  made  snggestloDs  to  her  with  refer- 
ence to  having  intercourse  with  other  men 
for  pay.  "Be  said  that  I  had  to  make  him 
some   money;    he  said  I  had   to  go  to 

f  k  g."  She  objected  to  this  and  would 

not  consent  thereto.  That  he  told  her  he 
"would  take  her  to  Dallas  to  make  him  a 

living,  he  said,  f  k  g."   That  was  the 

first  time  he  ever  made  the  suggestion  to  her. 
She  then  testifies  that  by  force  and  threats 
he  made  her  tell  him  that  she  had  had  Inter- 
course with  several  different  persona  That 
this  was  not  a  fact  at  any  time,  but  that  by 
actual  force  and  threats  to  kUi  her,  in  order 
to  save  her  Ufe,  she  told  him  that  she  had. 
That  on  May  16, 1913,  he  went  to  Dallas  and 
returned  the  next  day  with  Oscar  Allen,  with 
whom  she  was  not  aoiualnted  and  had  never 
met  before.  That  they  reached  her  house 
early  in  the  evening,  and  when  appellant  first 
came  he  told  her  ttiat  he  had  brought  her  a 
"good  piece."  That  they  all  three,  she,  her 
husband,  and  said  Allen,  sat  around  the 
house  and  conversed  the  balance  of  that 
evening,  and  after  supper  the  three  went  to  a 
amall  town  some  few  miles  distant  in  a  wag- 
on, and  that  they  got  back  home  near  mid- 
night. That  appellant  then  told  her  she  had 
to  have  sexual  Intercourse  with  said  Allen. 
She  declined  to  permit  this,  and  begged  him 
not  to  make  her  do  so,  bat  that  he  told  her 
she  had  to,  ca»ed  her,  and  threatened  to 
kill  her  if  she  would  not  permit  It  That  he 
then  forced  her  to  sit  In  Allen's  lap,  and  then 
to  lie  down  on  the  bed,  in  his  presence,  and 
have  Allen  to  have  sexual  Intercourse  with 
her.  That  she  permitted  this  at  tbe  time,  be- 
cause  of  fear  of  her  husband  and  his  threat 
to  kill  her  if  she  would  not  permit  It  This 
was  Saturday  night  Allen  stayed  at  appel- 
lant's house  the  balance  of  that  night  and 
tbe  next  day  until  after  dinner.  That  Just 
befbre  Allen  left  In  the  afternoon  on  Sunday 
appellant  again  forced  her  to  have  sexual  In- 
tercourae  with  said  Allen.  Tbtit  at  the  Ume 
appellant  was  In  an  adjoining  room  with  the 
door  ojf&L   That  she  objected  to  this  and 


be^ed  him  not  to  require  her  to  submit,  but 
that  because  of  his  threat  she  again  permit- 
ted this  act  of  intercourse  with  Allen.  That 
he  further  told  her  that  he  had  gotten  a  place 
down  In  Dallas  in  a  whore  house,  and  h^  was 
going  to  carry  her  there  to  that  bouse;  that 
it  was  a  nice  place ;  that  she  would  have  to 
pay  f  10  a  we^  board,  and  everything  was 
furnished  and  all  license  paid;  that  the 
charges  for  sexual  intercourse  was  $3  for 
each  act  That  she  told  him  she  did  not 
want  to  go  there  and  would  not  go.  That  she, 
half  of  the  next  Monday,  all  of  Tuesday,  and 
until  noon  Wednesday  worked  in  the  field 
with  appellant  and  some  of  their  neighbors, 
chopping  cotton.  That  after  dinner  on  that 
day,  Wednesday,  he  accused  her  of  having  in- 
tercourse with  Mr.  Martin,  the  neighbor  with 
whom  and  for  whom  they  at  this  time  chop- 
ped cotton.  That  he  thereupon  carried  her 
In  the  room  and  locked  her  up,  took  a  rope 
out  of  bis  pocket  tied  her  hands  and  wrists, 
then  went  out  of  the  room  himself  and  pro- 
cured another  rope,  came  back  and  ded  her 
legs  aronnd  the  ankles  and  her  hands  behind 
her.  That  at  this  time  he  had  her  down  on 
the  bed,  and  that  he  then  also  stuffed  small 
handkerchiefs  In  her  mouth  and  tied  a  doth 
over  her  mouth  and  around  her  head  so  that 
she  could  not  talk  or  give  any  alarm.  That 
while  he  was  tying  her  be  told  her  she  had 
lied  to  him  about  having  intercourse  with  oth- 
er men,  and  that  be  was  going  to  punish  her 
for  It  He  then  asked  her  if  she  had  not  had 
intercourse  with  some  men,  and  If  she  had 
not  had  a  baby  before  by  some  man,  and  that 
while  she  could  not  talk,  she  nodded  her  head 
indicating  that  she  had  so  as  to  prevent  hla 
killing  her  as  he  threatened  to  do  If  she  did 
not  BO  acknowledge.  That  she  had  not  had 
Intercourse  with  any  man,  except  the  two 
acts  with  Allen  forced  by  appellant,  and  that 
she  had  at  no  time  had  a  baby.  That  she 
told  him  tills  to  ke^  him  from  killing  her, 
which  she  believed  be  would  have  done  if 
she  told  him  she  had  not  In  connection  with 
all  this  at  this  time,  "he  spoke  of  taking  me 
to  Dallas.  He  says,  'I  have  got  yon  now,  and 
I  am  going  to  carry  you  and  put  you  where 
you  can't  get  out*  ^d  says,  'I  will  get  the 
money  for  It*  He  told  me  where  that  was, 
but  I  don't  Just  remember  where  it  was ;  he 
told  me  Just  what  place.  As  to  what  kind  of 
place  it  was,  he  said  It  was  a  nice  house,  was 
all  he  told  me.  He  said  something  about  it 
being  a  whore  house  and  said  I  had  to  be  his 
whore."  She  then  testified  that  he  rolled  her 
off  the  bed  on  tbe  floor,  otherwise  mistreated 
her,  and  left  the  house,  locking  her  therein, 
thus  tied  and  gagged;  that  as  soon  as  he 
left  in  some  way,  she  managed  to  untie  her 
hands,  get  an  old  razor  and  cut  the  ropes  off 
her  legs,  and  then  grabbed  up  her  dress,  hat 
and  shoes,  partially  buttoned  her  shoes,  got 
on  the  bed,  standing,  raised  a  window,  knock- 
ed out  the  screen,  and  ran  as  fast  as  she  could 
to  her  mother  and  father,  who  lived  some- 
thing like  2%  miles  from  her.  She  then  told 


Digitized  by 


Google 


480 


161  SOUl'HWESTEBN  REPORTEB 


CTei. 


her  mother,  and  her  mother  called  her  fa- 
ther, who  was  at  the  town  at  his  blacksmith 
shop,  and,  It  seems,  proceedings  were  soon 
afterwards  Instituted  and  appellant  arrested. 

Appellant  went  before  the  grand  Jury  when 
It  was  Investigating  these  charges  against 
him,  and,  after  being  duly  warned,  made  and 
signed  a  written  statement,  which  was  prov- 
en up,  identified,  and  introduced  in  evidence. 
It  corroborates  said  witness  Ludie  Curringtoo 
In  many  particulars,  among  others,  that,  soon 
after  his  return  from  Greenville,  be  accused 
ber  of  having  Intercourse  with  other  men, 
which  she  denied,  and  that  he  told  her  such 
things  had  been  going  on,  and  demanded  that 
she  should  tell  him  the  truth ;  that  if  she 
would  he  would  treat  her  right  and  every- 
thing would  be  all  right  He  claims:  That 
she  wrote  off  in  a  notebook,  which  he  furnish- 
ed her  for  that  purpose,  telling  of  various 
persons  with  whom  she  had  had  such  inter- 
course. That  be  later  burned  up  tbla  book 
and  told  her  tb^  wonld  go  on  and  live  to- 
gether and  be  would  treat  ber  right  That 
abe  tbea  and  theretofore  both  bad  bdped  him 
in  the  field  working  tber^  That  on  Friday 
Hay  16,  1913,  be  went  to  Dallas,  and  while 
tha«  went  to  a  whore  bouse  with  said  Oscar 
AUen.  That  be  did  not,  but  that  AUen  did, 
have  aexnal  Interconne  wltb  some  women  In 
the  whore  bonae  at  that  time.  "I  t<fld  Oscar 
AUm  tbat  I  had  married  a  woman  who  was 
WTonff.  I  invited  bim  Itome  with  me  and  told 
him  to  help  me  find  out  If  she  was  wrong.  X 
told  him  that  I  did  not  object  to  him  having 
Intercourse  with  her."  That  he  and  Allen 
then  went  from  Dallas  to  his  home,  where 
his  wife  was;  they  reaching  there  abont  2 
o'clock  thai  Saturday  evening.  That  his 
wife  was  In  the  kitchen  taking  a  bath  at  the 
time.  Tbat  he  went  in  there  and  told  her  "I 
had  brought  her  a  nice  man,  and  I  wanted  her 
to  treat  hlin  nice."  That  the  three,  be,  Allen, 
and  his  wife,  stayed  at  home  that  Saturday 
afternoon  and  laughed  and  talked  together. 
That  night  the  three  went  to  the  little  town 
where  his  wife's  parents  lived  and  returned 
to  his  home  that  night  between  11  and  12 
o'clock.  That  when  they  returned  "I  told  her 
that  she  could  sit  In  his  (Allen's)  lap,  and 
she  sat  down  In  his  lap,  and  I  told  them  that 
they  could  go  on  and  have  Intercourse,  and 
she  laid  down  on  the  bed.  and  1^  had  inter- 
eonrse  with  her.  I  sat  there  In  a  chair  and 
watched  them."  That  Allen  stayed  with 
them  until  Sunday  afternoon.  "I  told  him 
at  dinner  before  he  left  on  Sunday  afternoon 
that  he  could  get  another  piece  before  he  left, 
end  they  went  in  the  room  and  had  Inter- 
course." He  then  tells  that  he  stayed  right 
there  with  his  wife,  and  she  helped  him  to  do 
the  work  in  the  field,  and  her  household 
work,  until  Wednesday  at  noon,  when  he 
egaln  told  her  she  had  to  tell  him  the  truth 
about  other  men  having  sexual  intercourse 
with  her,  and  if  she  lied  to  bim  he  would 
l>uDish  ber.    "She  said  she  loved  me  and 


would  tell  the  truth."  He  claims:  Tbat  she 
then  told  him  that  she  had  Intercourse  with 
her  father,  and  named  several  other  persons 
who  lived  at  Farmersville  with  whom  she 
had  intercourse.  That  he  told  her  on  Sun- 
day that  he  was  going  to  punish  her  and  told 
her  after  she  gave  these  names  that  he  was 
going  to  punish  ber  for  lying  to  him.  That 
he  took  her  in  the  bedroom  and  pat  handker- 
chiefs  in  her  mouth,  tied  a  napkin  around 
her  mouth  and  head,  and  tied  her  hands  and 
feet,  and  caught  her  by  the  neck  and  head, 
and  forced  her  then  to  tell  him  that  she  had 
had  a  baby.  That  he  took  her  off  the  bed 
on  the  floor,  refused  to  let  her  have  a  pillow, 
and  then  left  the  room,  and  when  he  return- 
ed, after  25  or  30  minutes,  found  that  she  was 
gone.  He  further  says:  "While  I  was  In 
Dallas  I  spoke  to  the  whore  house  proprietor 
about  my  wife  coming  there,  and  she  said 
that  her  girls  got  $2  for  an  act  of  Intercourse 
with  a  man,  and  that  tha  girls  paid  her  $10 
a  week  room  rent.  I  told  my  wife  what  the 
whore  house  woman  said  when  I  got  back." 
He  stated  that  he  was  under  the  influence  of 
whisky  from  Saturday  until  Wednesday. 

[1]  The  indictment  In  this  case  charged 
that  appellant  in  said  state  and  county  "did 
then  and  there  unlawfully  attempt  to  pro- 
cure and  was  then  and  there  concerned  In 
procuring  Ludie  Currlngton,  a  female,  as  an 
inmate  for  a  house  of  prostitution,  *  •  • 
and  did  then  and  there  unlawfully  by  prom- 
ises, threats,  and  violence  persuade  and  en- 
courage the  said  Ludie  Currlngton  to  become 
an  inmate  of  a  house  of  prostitution. 
«  *  *••  The  statute  under  which  this 
prosecution  and  couviotlon  wag  had  ia  the 
act  approved  March  1,  1911  (page  29,  c.  23), 
passed  at  the  Regular  Session  of  the  32d 
'Legislature.  It  is  unnecessary  to  quote  It 
all.  The  flrst  section,  which  applies  to  this 
indictment,  is:  "Any  person  who  shall  pro- 
cure or  attempt  to  procure  or  be  concerned 
in  procuring  with  or  without  her  consent,  a 
female  inmate  for  a  house  of  prostitution, 
or  who,  by  promises,  threats,  violence  or  by 
any  device  or  schemes,  shall  cause.  Induce, 
persuade  or  encourage  a  female  person  to  be- 
come an  Inmate  of  a  house  of  prostitution 
•  *  *  shall  be  deemed  guilty  <rf  a  felony 
and  shall  be  punished  by  confinement  In  the 
penitentiary  for  any  term  of  years,  not  less 
than  five."  This  court  has  already  held 
"that  this  act  was  Intended  to  cover  all 
those  acts,  conduct,  device,  eta,  on  the  part 
of  any  person  to  induce  any  female  to  submit 
her  body  to  other  men  for  the  purpose  of 
prostitution,  whether  they  succeeded  In  In- 
ducing her  to  do  so  or  not."  And  It  wonld 
make  no  difference,  whether  the  woman, 
prior  thereto,  was  virtuous  or  not 

Appellant  moved  to  quash  the  Indictment 
because  the  offense  was  not  set  forth  In  plain 
and  Intelll^ble  words,  and  that  no  crime 
was  charged  against  him,  and  that  It  doee 
not  show  that  Ludie  Curringtoo  ever  en- 
tered a  bouse  of  prostitution,  and  tbat  It 
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was  too  Indeflnlte,  Inconslsteat,  and  repug- 
nant He  tabes  the  p(»ltion  tbat  the  first 
clause  of  the  two  clauses  quoted  abore  ot 
this  statute  was  Intended  to  reach  only  that 
class  of  Indirldoals  who  are  engaged  in  the 
business  of  soliciting  or  obtaining  recmlts 
or  inmates  for  houses  of  prostitution,  as 
representatlTes  of  such  houses,  and  that  It 
must  be  alleged  and '  shown  that  appellant 
.  was  acting  in  the  interest  of  or  on  behalf  of 
some  house  of  prostitution.  We  cannot  agree 
to  appellant's  contention.  This  statute,  and 
the  purpose  of  it,  was  to  reach  both  classes 
of  such  persons,  and  does  so ;  that  is,  those 
who  are  the  solicitors  for  such  houses,  as 
well  as  those  acting  on  their  own  initiative 
and  on  their  own  behalf,  whether  they  are 
connected,  either  directly  or  indirectly,  at 
the  time,  with  any  such  boose. 

Appellant  also  contends  that  the  evidence 
of  Ludie  Cnrrington  as  to  what  was  done  and 
said  In  her  havittg  the  two  acts  of  inter- 
course with  Allen,  shown  above,  and  tbat  al- 
so what  weft  done  and  said  by  appellant  to 
her  on  the  Wednesday  afternoon  in  tying 
and  gagging  her,  and  what  he  said  to  her  and 
told  her  at  the  time,  was  inadmissible,  be- 
cause appellant  was  not  charged  with  those 
offenses,  and  tliat  tb^  were  separate  and 
distinct  offenses  from  that  charged  against 
him,  and  calculated  to  prejudice  and  injure 
him  before  the  Jury.  And  be  objected  to 
the  introduction  in  evidence  of  that  part  of 
appellant's  confession  on  the  same  matters. 
On  this  point  the  court  charged  the  Jury: 
"EMdence  has  been  admitted  which  may  tend 
to  show,  if  it  does,  that  the  defendant  com- 
pelled Ladle  Currington,  nnder  threats,  to 
hare  intercourse.  If  he  did.  with  tnte  Oscar 
Allen,  and  that  defendant  tied  his  wlf^  If 
he  did,  and  otherwise  mistreated  her,  If  be 
did.  Ton  are  instructed  that  the  defendant 
is  not  upon  trial  for  any  of  said  offenses,  and 
yon  cannot  consider  said  evidence  for  any 
purpose  except  in  so  far  as  the  same  may 
tend  to  prove  and  disprove.  If  it  does,  the 
offense  for  which  the  defendant  is  being 
tried,  to  wit,  pandering,  and  you  will  not 
consider  said  evidence  for  any  other  purpose 
whatever." 

[2-4]  In  addition  'to  the  court,  In  submit- 
ting the  case  for  a  finding,  requiring  the 
Jury  to  believe  beyond  a  reasonable  doubt 
the  necessary  requisites,  as  prescribed  by  the 
first  clause  of  the  statute  above  quoted,  be- 
fore they  could  find  him  guilty,  be  also  told 
tliem  that  unless  they  so  believed  to  find  him 
not  guilty.  He  also  charged  that  the  burden 
of  proof  was  on  the  state,  and  the  presump- 
tion of  innocence  in  appellant's  favor,  and  if 
they  had  a  reasonable  doubt  as  to  his  guilt 
to  acquit  him.  In  ad^tion  to  this,  appellant 
requested,  and  the  court  gave,  this  further 
instmction:  "That  before  you  can  convict 
this  defendant,  yon  must  believe  from  the 
«rldeiice  beyond  a  reasonable  doubt  that  it 
was  the  i^eeMo  iotwit  and  purpoae  of  this 
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defeadaat  to  aecore  his  vrlfe  as  aa  Inmate  for 
a  house  of  proatltutlos,  and  if  you  should 
find  that  he  was  willing  to  prostitute  bis 
wife,  and  did  prostitute  her,  yet  have  a  rea- 
sonable doubt  tbat  his  specific  purpose  was  to 
place  ber  in  a  house  of  prostitntioD,  yon 
should  acquit  this  defendant" 

[6,  (j  It  Is  undoubtedly  the  settled  law  of 
this  state  that  independent  and  disconnected 
crimes  cannot  ordinarily  be  proven  against 
an  accused  when  on  trial  for  another  differ- 
ent and  distinct  crime.  It  Is  equally  well 
settled  that  proof  is  admissible,  even  If  It 
should  tend  to  prove,  or  prove  another  dis- 
tinct crime,  if  it  Is  so  connected  with  that 
charged  and  for  which  an  accused  is  on  trial 
as  to  be  a  part  of  the  transaction  and  crime 
for  which  the  accused  Is  on  trial,  and  for  the 
purpose  of  proving  the  intent  of  the  accused 
when  necessary  to  prove  Intent  It  Is  un- 
necessary to  cite  the  authorities  on  either  of 
these  propositions.  This  testimony,  both  of 
Ludle  Cnrrington  and  appellant's  confession, 
tends  to  show  that  soon  after  his  return  from 
Greenville  continuously,  and  including  when 
he  tied  and  gagged  her  and  she  escaped  from 
him,  his  purpose  and  Intention  was  to  get 
her  completely  under  bis  Influence,  control, 
and  [Mwer.  One  means  of  accomplishing 
this  was  first  by  threats  and  force  have  her 
falsely  confess  to  him  that  she  had  had 
sexual  Intercourse  with  others.  Another 
means  was  by  threats  and  force  make  her 
have  such  Intercourse  with  said  Allen  in  his 
presence — ^he  brought  Allen  to  his  home  for 
that  purpose.  And  still  not  satisfied  tbat 
he  bad  ber  completely  under  his  control  and 
power,  so  that  she  herself  would  go  to  the 
whore  bouse  In  Dallas  where  he  wanted  and 
Intended  she  should  go,  by  bis  already  worse 
than  brutal  outrages  of  her,  be  on  Wednes- 
day following  again,  forced  her  to  falsely 
confess  to  blm  tbat  she  'not  only  had  had 
sexual  intercourse  with  others,  but  bad  had 
a  baby  by  another,  tied  and  gagged  her,  so 
tbat  If  she  would  not  then  herself  go  and  be- 
come an  inmate  of  said  Dallas  whore  house 
he  would,  by  force,  himself  take  her,  and 
place  her  tbereln — all  that,  by  therein  sell- 
ing ber  person  sexually  to  all  male  frequent- 
ers of  such  houses,  he  could  and  would  make 
money  for  himself.  This  testimony,  tending 
as  It  did  to  show  his  said  purpose  and  in- 
tention, and  as  limited  by  the  court's  charge, 
was  admissible  under  the  circumstances  of 
this  case. 

[71  The  record  shows  tbat  appellant  was 
arraigned  and  pleaded  not  guilty  on  July  1, 
1913 ;  that  on  that  day  the  case  was  tried 
and  a  verdict  of  guilty  found  by  the  Jury, 
and  the  Judgment  of  the  court  had  thereon 
on  that  date.  However,  we  tiiink  that  the 
record,  as  a  whole,  shows  that  the  trial 
began  a  day  or  two  before  that  time.  Appel- 
lant requested  no  other  special  charge  other 
than  the  one  above  quoted  and  given  at  his 
instance.    No  exception  was  taken  to  the 
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charge  of  12ie  conrt  et  all  during  the  trial 
For  the  flrat  time,  Id  his  amended  motion  for 
a  new  trial  filed  on  July  10th,  he  complains 
in  the  sixth  ground  In  this  language:  "Be- 
cause  the  coart  erred  tn  not  spedfically 
defining  the  word  'procure'  in  this  charge  to 
the  jury,  and  in  not  spedflcally  informing 
them  of  what  said  offense  wonld  consist, 
wherehy  the  eald  Jury  were  misled  and  in- 
duced to  find  said  defendant  guilty  contrary 
to  the  law,  and  contrary  to  the  evidence 
adduced  In  said  trial  to  defendant's  damage." 
The  chai^  did  tell  the  Jury  what  constituted 
the  offense,  and  required  the  jury  to  be- 
lieve all  the  facts  necessary  to  constitute  it, 
beyond  a  reasonable  doubt,  before  they  could 
convict  him.  The  court  did  not  err  in  not 
defining  the  word  "procure."  Article  58, 
O.  C  P.,  is:  "All  words  and  phrasea  used 
in  this  Code  are  to  be  taken  and  nndmtood 
in  their  tunial  acceptation  in  common  Ian* 
goage,  except  where  their  meaning  la  par> 
ticularly  defined  by  law."  Article  10.  P.  O., 
1b:  "Words  whidi  hare  their  meaning  spe- 
cially defined  shall  be  nnderstood  in  that 
sense,  though  It  be  contrary  to  thdr  usual 
meaidng;  and  all  words  nsed  in  this  Oode. 
except  wliere  a  word,  term  or  phrase  Is 
specially  defined,  are  to  be  takot  and  con- 
strued in  the  sense  in  which  they  are  under- 
stood In  common  language,  taking  Into  con- 
sideration the  context  and  subject-matter  rel- 
ative to  which  they  are  employed."  The  word 
"procure"  in  said  statnte  "has  no  stgniflca- 
tiim  attached  to  it  other  ttian  is  usoally  and 
commonly  understood,  and  it  la  easily  com- 
prehended iby  every  one  who  Is  at  all  famil- 
iar with  the  Slngliaih  language,"  taking  Into 
consideration  the  context  and  sabject-matter 
relative  to  which  it  is  employed.  Humphreys 
r.  States  84  Tex.  Cr.  B.  434,  30  S.  W.  1066; 
Austin  V.  State,  61  Tex.  Or.  B.  329,  101  a 
W.  1162;  Harris  v.  State,  64  Tex.  Or.  B. 
600, 144  S.  W.  232. 

[I]  As  shown  above,  the  court  not  only  re- 
quired the  jury  to  affirmatively  beUeve  from 
the  evidence,  beyond  a  reasonable  doubt,  all 
of  the  necessary  requlsiteB  of  the  offense 
before  they  could  find  him  guilty,  but  also 
told  Oiem,  "unless  yon  80  believe,  you  will  find 
the  defendant  not  guilty."  Then  charged  the 
burden  of  proof  on  the  state,  and  the  rea- 
sonable doubt  in  appellant's  favor.  And,  in 
addition,  gave  his  special  charge,  above  quo- 
ted. So  that  any  further  charge  that  If  he 
did  not  attempt  to  procure  Ludle  Ourrlngton 
as  an  Inmate  for  a  house  of  prostitution,  to 
acquit  blm,  was  not  called  for.  This  was 
anbstantlaliy  and  fully  embraced  In  tfe 
court's  charge.  Thurmond  v.  State,  37  Tex. 
Or.  B.  422,  85  S.  W.  965. 

There  are  no  other  questions  necessary  to 
be  discussed. 

The  judgment  will  be  affirmed. 

DAVIDSON,  J.,  not  present 


PBBALES  V.  STATE. 

(Court  of  CrimiDal  Appeals  of  Texas.   Dec.  S, 

1913.) 

1.  CaiuiNAi.  Law  (S  1161*)— Apfeai^Dzscbk- 

TIOH  OF  TbIAL  CoUBT— CoimNTTAWOE. 

Where  defendant  moved  for  a  continuance 
on  the  ground  that  he  waa  too  nnwdl  to  under- 
go trial,  and  the  state  controverted  the  motion 
by  affidavit  of  the  jailer  tending  to  show  that 
defoidant  was  not  unwell,  the  denial  of  such 
motion  was  an  ezerdae  of  the  trial  oonrf  ■  dis- 
cretion, which  should  not  be  distarbed  in  the 
absence  of  a  showing  of  abuse. 

[Ed.  Note^For  other  cases,  see  Orhninal 
Law,  Cent  Dig.  H  804S-8O48;  Dee.  Dig.  | 
IISL*] 

2.  HoHKniiB  ^  800*)— iNanuonom  —  Bkex- 

DXRNm— THBSATS. 

Where  accused  alone  testified  that  deceased 
had  threatened  to  kill  him,  there  was  no  error 
In  a  charge  that  deceased  had  made  "a  threat" 
against  defoidant  "as  testified  to  by  d^end- 
ant;"  even  if  his  testimwy  mi^t  be  constnied 
as  showing  another  threat 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  IS  614.  616-620,  622-680;  Dec.  Dig. 
{  800.*]  *  "  * 

3.  HoinciDE  <|  300*)  — InsTBucnoNa— De- 
nnoANT's  Beliet  as  to  Thskat. 

In  such  ease,  where  there  was  no  qaesti^ 
of  any  other  threats,  a  charge  aa  to  defaidanfs 
honest  belief  as  to  ue  makiQK  of  sndi  a  threat 
by  deceased  was  not  called  for. 

[SJd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  614,  616-620,  622-^;  Dec.  Dig. 
I  300.*] 

4.  CaniinAi.  Law  ({  1144*)  —  Affbal  —  Dis- 

CBBTION  OF  OOUBT— MOTXOn  FOB  NBW  TBIAL. 

Where  the  trial  court,  In  overruling  defend- 
ant's motion  for  a  new  trial  on  the  ground  of 
local  prejudice,  stated  that  it  heard  the  motioB 
and  the  evidence  submitted  thereon  and  was  of 
the  opinion  that  the  same  should  be  overruled, 
the  appellate  court  In  the  absence  of  the  evi- 
dence from  the  record,  must  presume  tiiat  the 
evidence  heard  did  not  sustain  the  motion. 

[Ed.  Note.— For  other  cases,  see  Orindnal 
Law,  Cent  Dig.  112736-270^2766-2771. 2774- 
2781.  2901.  8^6^087;  Dee.  Dig.  1 1144.«] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Dan  M.  Jackson,  Judge. 

Juan  Perales  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Affirmed. 

0.  BL  lAiUb  Aast  Atty.  Gen.,  for  the  State. 

PBBNDEBGAST,  P.  J.  Appellant  was  con- 
victed of  murder  in  the  "first  degree,  and  his 
punishment  fixed  at  life  imprisonment.  It  is 
unnecessary  to  recite  the  evidence.  The 
state's  case,  by  several  dlslntoested  wltness- 
ea,  shows  a  wlUfnl,  premeditated  killing. 

[1]  Appellant  made  a  motion  for  a  contin- 
uance on  the  ground  that  he  was  too  unwell 
to  undergo  trial.  This  was  controverted  by 
the  state,  and  the  affidavit  of  the  jailer, 
where  appellant  was  confined  and  had  been 
for  about  a  month,  tends  to  show  that  appe- 
lant was  not  UDweU  as  claimed.  The  trial 
court  must  necessarily  have  large  discretion 
In  such  matters,  and  this  court  would  not  re- 
verse unless  the  record  showed  a  clear  abuse 
of  this  discretion.  There  is  nothing  in  this 
record  whidi  tends  to  show  Uiat  the  court  in 
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any  way  abused  this  discretion  In  Ills  action 
In  forcing  appellant  to  trial  at  tba  time.  Ap- 
pellant has  no  other  bill  of  exceptions.  Bis 
otlier  complaints  are  In  Us  motion  for  new 
tziaL 

Notbing  In  the  record  called  for  a  charge 
on  temporary  insanity,  prodaced  by  the 
Tolnntary  recent  nse  of  ardent  spirits,  as 
provided  for  in  article  41,  P.  O.  Lucas  t. 
State,  156  S.  W.  629;  Qore  t.  State,  26  Tftx. 
App.  029,  10  a  W.  242 ;  Bx  parte  Brers,  28 
Tex.  App.  663,  16  S.  W.  343. 

[2]  The  court  submitted  a  charge  <m  self- 
defense  based  <m  appellant's  testimony. 
There  is  no  complaint  to  this  charge.  Ha  al- 
so, in  another  paragraph,  separately  submit- 
ted self-defense  on  the  ground  of  threats. 
Appellant  alone  testified  that  the  deceased 
2u.d  threatened  to  kill  him.  No  other  wltp 
neaa  testifled  to  any  such  threat  The  court, 
ther^ore,  did  not  err  In  telling  the  Jury  that 
if  they  believed  from  the  evidence  "deceased 
bad  made  a  threat  against  the  life  of  defend- 
ant; as  testifled  to  by  defendant,"  for  he 
alone  so  testified ;  and  the  court  did  not  err 
in  saying  "a  threat,"  as  appellant  himself 
testifled  to  only  one  such  threat.  Bren,  if  his 
testimony  bore  the  construction  that  be  made 
another,  sncb  charge  of  the  court,  taken  as 
a  -whole,  would  show  no  error  on  this  point 

[S]  Neither  did  the  court  in  that  charge 
err  in  chaining,  as  above  quoted,  and  in  not 
charging  in  that  connection  that  If  defendant 
honestly  believed  he  made  such  a  threat  He 
alone  ao  testifled,  and  no  witness  contradicted 
him.  There  was  no  question  of  other  threats 
oommnnlcated  or  nncommunlcated.  Hence 
such  a  charge  of  honest  belief  was  not  called 
for. 

The  only  other  question  is:  Appellant 
claimed  In  his  motion  for  new  trial  that, 
while  the  sheriff  was  summoning  the  second 
special  venire  of  40  men,  a  local  newspaper 
in  El  Paso  pubilshed  an  inflammatory  article 
atwat  title  killing  of  certain  persons  In  that 
country  by  Mexicans,  and  that  be  did  not  ask 
any  of  these  veniremen  on  their  voir  dire 
any^iii^  about  this  for  fear  that  by  thus 
qnestioniQg  these  special  veniremen,  he  might 
thereby  give  Information  to  the  eight  jurors 
wlio  liad  already  been  selected  and  prejudice 
them;  and  that  said  newspaper  article  had 
been  read  by  many  persons  on  the  streets  in 
EA  Paso,  and  the  most  Intense  anH-Bfexlcan 
feeling  was  aronaed  and  exigossed  that 
otlier  murder. 

[4]  The  Judgment  of  the  court  in  overrul- 
ing appellant's  motion  for  a  new  trial  states, 
after  showing  the  appellant  and  his  attorney 
were  in  court  and  the  state,  by  her  dis- 
trict attorney,  "And  the  court,  having  heard 
the  said  motion  and  the  evidence  thereon  sub- 
mitted. Is  of  the  opinion  that  the  same  should 
be  overmled,"  and  Uiereupon  overruled  said 
aaodon.  What  evidence  was  introduced  is  In 
no  way  shown  by  the  record.  Under  the  dr- 
cumstancea,  we  most  preanme  that  the  evi- 


denco  heard  on  the  motion  for  new  trial  did 
not  anstain  i^tpellants  allegations  In  Ua  mo- 
tion for  new  trial. 
The  Judgment  la  affirmed. 


BOSDBBS  V.  STAT& 
(Gonit  at  Grtaninal  Texas.  Nov.  30^ 

1.  JuBT  (1 107*)  —  GoMPmif  OX  or  Junns— 

GonSOIBITTZODS  SOBUFUS. 

In  a  hmnldde  case,  where  the  state  de- 
pended upon  clrcnmstantial  evidence,  the  court 
properly  sustained  the  state's  challenge  to  ju< 
rori  who  had  conscientioas  scruples  against  to- 
fllctlng  tti«  death  penal^  upon  such  evidence. 
_[Ed.  Note.— For  other  easea  see  Jon,  Cent. 
Dig.  il  486-488,  49S;  DeTDig.  |  ICf.^] 

2.  CBuanai.  lAw  Q  715*)— Tbiai.— Aaou- 
HBHT  or  OovnsxL. 

.  Where,  In  a  homicide  case,  the  defense  was 
that  deceased  killed  herself,  it  was  not  reversi- 
ble error  for  the  prosecuting  attorney,  in  bis 
aigument  to  hana  the  pistol  to  a  jnror  and 
ask  bim  if  it  were  pcwsibie  for  deceased  ta  have 
sbot  heraeU  In  the  place  where  she  was  shot, 
although  such  i^aetice  should  not  be  in- 
dulged  In. 

[Ed.  Nota— Fw  other  casaa  see  Criminal 
Law,  Cent  Dig.  1 1666;  Dee.  Dig.  |  71S.*] 

3.  GBnciirAi,  Law  (|  728*)  —  ABamixiiT  or 
PBOBBcunno  Attobhbt  —  Abuszvi  Lak- 

OUAOB— BVIDSnoB  JOSTIFTINQ. 

While  a  prosecutittg  attorney  ought  never 
to  use  epitheta,  yet  it  was  not  error  for  him, 
in  his  argument  In  a  homicide  case,  to  point 
his  finger  at  accused  and  call  him  a  cold- 
blooded bmte"  and  "an  animal,"  as  tbe  record 
showed  the  murder  to  have  been  very  brutal, 
and  there  was  no  requested  charge  on  the  point 

[Ed.  Note.— Fear  other  esses,  see  Oimlnal 
Law,  Cent  Dig.  H  1689-1681;  Dea  Dig.  | 
728.*] 

4.  OsnanAi,  Law  Q  789*)— Tbi&l— IirsiBuc- 

TIONS. 

Where  the  court  in  a  hcHntelde  case,  after 
defining  the  different  decrees  of  homicide,  re- 
quired tbe  jury  to  find  the  facts,  conedtotiiig 
each  degree,  to  exist  beyond  a  reasonable  doubt 
and  to  give  the  defendant  the  benefit  of  a  rea- 
sonable doubt  between  the  different  degrees, 
it  was  not  error  to  fail  to  charge  the  negative 
of  the  facts  constituting  each  degree. 

[Ed.  Note^For  other  casea,  see  Orlmlnal 
Law,  Cent.  Dig.  K  1846-1849,  185ll  1880, 
190^1922, 186a  1867;  Dec.  Dig.  |  788>] 

Ai^al  from  District  Court;  ElUs  County; 
F.  L.  Hawkins,  Judge. 

Bud  Borders  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Affirmed. 

Farrar  ft  UcBae,  of  Waxahadile,  for  ap- 
pellant O.  B.  Lane^  Asst  Atty.  Cten.,  for  the 
Statew 

HABPEB,  J.  Appellant  was  prosecuted 
and  convicted  of  murder  In  the  first  degree, 
and  his  punishment  asseesed  at  imprison- 
ment in  the  penitentiary  for  life. 

[1]  In  the  first  bUl  of  exceptions  appellant 
complains  that  the  court  permitted  the  coun- 
ty attorney  to  ask  the  Jurymen  on  their  ex- 
amination the  fbllowlng  question:  "Have 
yon  any  oonadentioiiB  Bcruplea  against  lit 
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fllcUng  tbe  death  penalty  as  a  ptmlshment 
for  crime,  where  the  state  depends  upon  cir- 
cumstantial testimony  for  a  conviction  T* 
And  when  the  Jurymen  answered  they  had, 
the  court  sustained  the  challenge  of  the 
state  to  such  Jurors.  As  It  Is  not  shown  that 
any  Juror  ohjectionable  to  defendant  served 
on  the  Jury,  we  might  pass  the  question  In 
this  way ;  but  under  our  decisions,  beginning 
with  Burrell  v.  State,  18  Tex.  713,  when  the 
Supreme  Court  had  jurisdiction  In  criminal 
matters,  on  down  to  this  date,  it  has  been 
held  that  such  question  was  a  proper  one.  In 
cases  where  the  state  depended  on  circum- 
stantial evidence  to  sustain  a  conviction,  and 
the  action  of  the  court  in  sustaining  the  chal- 
lenge was  also  proper.  Shafer  v.  State,  7 
Tel.  App.  239;  Clanton  v.  State,  13  Tex. 
App.  139 ;  Little  t.  State,  39  Tex.  Or.  B.  654. 
47  S.  W.  984. 

[2]  The  next  bill  complains  that  the  prose- 
cuting attorney  took  the  pistol,  which  bad 
been  Introduced  in  evidence,  and  which  was 
the  pistol  with  which  the  woman  was  killed, 
and  handed  It  to  one  of  the  Jurymen,  and 
said,  "Try  and  see  if  Belle  Borders  could 
have  Inflicted  the  wound  which  killed  her, 
In  the  place  It  was  located."  The  length  and 
size  of  the  pistol  are  shown  by  the  record; 
the  evidence  locates  the  wound  Just  below  the 
nipple  In  the  breast,  and  Its  point  of  exit  In 
the  back ;  and  as  It  was  permissible  for  the 
prosecuting  officer  to  argue  and  demonstrate 
that  It  was  Impossible  for  one  to  inflict  the 
wound  OD  one's  self,  instead  of  handling  the 
pistol  himself,  to  hand  It  to  the  juror  and  ask 
him  to  see  If  he  could  shoot  himself  at  the 
point  where  the  wound  was  shown  to  have 
beeen  Inflicted  on  the  woman  would  present 
no  reversible  error  under  this  record;  but 
this  practice  should  not  be  indulged  In. 

[3]  The  only  other  bill  in  the  record  com- 
plains that  the  prosecuting  officer  In  his 
opening  address  pointed  his  finger  at  defend- 
ant and  called  him  "a  cold-blooded  brute," 
and  called  him  an  animal.  While  the  pros- 
ecuting officer  ought  never  to  use  epithets  of 
any  character,  yet  the  killing,  as  shown  by 
the  evidence  In  this  case,  was  done  in  rather 
a  deliberate  and  brutal  manner,  and  under 
such  circumstances  the  language  used  would 
not  present  reversible  error,  and  especially 
Is  this  tbe  case  when  no  special  charge  was 
requested  In  regard  thereto. 

[4]  No  special  chaises  were  requested,  but 
there  are  several  complaints  in  the  motltm 
for  a  new  trial  of  the  charges  given.  The 
first  ground  Is  that  the  court,  In  his  charge 
on  murder  in  the  first  degree,  failed  to  charge 
"the  negative  of  the  facts  constituting  said 
degree."  The  same  complaint  is  made  as  to 
the  court's  charge  on  murder  in  the  second 


degree,  and  the  court's  chaise  on  manslaugh- 
ter. The  court  In  his  chaise  defined  murder 
In  tbe  first  and  second  degree  in  terms  fre- 
quently aK>roved  by  this  court,  and  required 
the  Jury  to  find  affirmatively  those  facts  to 
exist  beyond  a  reasonable  doubt  before  they 
would  be  authorized  to  convict,  and  then  de- 
fined manslaughter  as  applicable  to  the  facts 
of  this  case,  and  required  the  Jury  to  find  be- 
yond a  reasonable  doubt  those  facts  existed 
before  they  would  be  authorized  to  convict 
He  then  instructed  the  Jury:  "If  from  tiie 
evidence  you  are  satisfied,  beyond  a  reason- 
able doubt,  that  the  defendant  la  guilty  of 
murder,  but  have  a  reasonable  doubt  whether 
it  was  committed  upon  express  or  implied 
malice,  then  yon  must  give  the  defendant  the 
benefit  of  such  doubti  and  not  find  him  guilty 
of  a  higher  grade  than  murder  in  the  second 
degree ;  or.  If  from  the  evidence  yon  believe, 
beyond  a  reasonable  doubt,  that  the  defend* 
ant  Is  guilty  of  some  grade  of  culpable  homi- 
cide, but  you  have  a  reasonable  doubt  wheth- 
er the  oftense  Is  murder  of  the  second  degree 
or  manslaughter,  then  you  must  give  the  de- 
fendant the  benefit  of  the  doubt,  and  In  such 
case,  If  you  find  him  guilty,  it  could  not  be  of 
a  higher  grade  of  ofl^ense  than  manslaugh- 
ter." In  addition  to  this  he  gave  the  usual 
charge  on  presumption  of  innocence  and  rea- 
sonable doubt  Having  instructed  this  jury 
to  give  the  benefit  of  a  reasonable  doubt  as 
between  the  degrees  of  unlawful  hondctde. 
It  was  unnecessary  to  so  in8tract.them  in  the 
paragraphs  submitting  the  different  degrees. 

The  court  did  instruct  th&  Jury  that  they 
must  find  the  exculpatory  statements  untrue, 
or  they  would  acquit  htm.  Defendant,  as  a 
witness,  testified  that  deceased  killed  herself, 
and  in  the  statement  made  to  the  connty  at- 
torney he  made  the  same  statement  The 
court  Instructed  the  Jury:  "If  you  believe 
that  Belle  Borders  killed  herself,  or  If  you 
have  a  reasonable  doubt  thereof,  yoa  will  ac- 
quit tbe  defendant"  If  tb^  found  that  de- 
ceased did  not  kill  htfsdf,  this  necessarily 
included  a  finding  that  lila  emdpatoiy  state- 
ment was  not  true. 

The  charge  on  drcnmstantial  evidence  does 
In  terms  Inatroct  the  Jury  that  they  must  be- 
lieve that  dtfendant,  and  no  other  person, 
killed  deceased.  This  charge  is  in  language 
frequently  approved  by  this  court,  and  eon- 
cludee :  "Unless  the  evidmce  in  this  case  has 
established  to  your  satisfaction  beyond  a  rra- 
souable  doubt  and  to  a  moral  certainty, 
that  the  defendant  killed  Belle  Borders,  and 
excludes  every  other  reatonable  hypotheiU 
except  that  he  killed  A«r,  thai  Tpa  will  find 
the  defendant  not  guilty." 

The  evidence  amply  supports  Om  Terdlct, 
and  the  judgment  Is  affirmed. 
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NOB  et  aL       MAYOR  AND  ALDERMEN 
OF  TOWN  OF  MOBRISTOWN. 

<Sapreme  Coart  of  Teimeuee.    Nor,  22, 

1913.) 

1.  Municipal  Corporationb  (%  ffiLl*)— Qov- 

EBNKENTAL  POWEM  —  EXCLTTSITB  FrAN- 
CHI  BE 

The  ordinances  of  Morristown.  providing 
for  the  selection  of  places  for  the  tnapection  of 
animals  to  be  slaughtered  for  food  and  for  their 
sale  at  sodi  places,  and  confirmins  a  contract 
vith  a  company,  which  ordinances,  when  con- 
Btraed  togatner,  made  the  premises  of  that  com- 
pany the  only  place  for  the  iospection  and 
slaoKhter  of  animals,  are  void  as  not  being 
vit£iif  the  powers  conferred  by  the  charter  of 
MonistoWB  (Acts  190S,  c  108). 

fEd.  Note.— For  other  eawi,  see  Monidpal 
Corporations,  Cent  Dig.  H  1944-1348;  Dec 
Dig.  I  811.*] 

2.  Municipal  Cobpobatioh8  (S  f>17*)— Lbois- 
LAiiVE  CoNTBOL— Grant  of  Feanchiss. 

The  power  to  grant  an  exdudve  franchise, 
even  of  the  limited  class  which  mav  ha  granted 
within  the  city,  must  be  expressly  conferred 
opon  the  municipality  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  617.*] 

3.  MoNOF-HJES  ({  2*)— POWEB  TO  GBAHT  — 
GoMSTITimONAL  PbOTISIONS. 

under  Ctmst.  art  1,  f  22,  forbidding  per- 
petuities and  monopolies,  the  Legislature  can- 
not confer  upon  a  municipality  the  power  to 
grant  an  wicluaiTe  franchise  for  the  conduct  of 
a  business  which  is  of  common  right 

£Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  I  2;  Dec.  Dig.  S  2.*] 

4.  HUHIOIFAL  COBFORATIonS  ({  611*)— OOT- 
KBNMENTAL  PpWEBS  —  HUITICIPAL  SLATTOH- 
lEEHOITBE. 

While  the  Legidatnre  might  authorize  a 
■milcipal  eprporation  to  establish  a  single 
daogbterbouse,  to  be  conducted  by  its  own 
agents,  it  wotud  have  to  provide  that  all  per- 
aoBrn  having  animals  to  be  slaughtered  should 
have  the  right  to  resort  to  that  place  to  do  their 
own  slangbtering,  or  to  have  it  done  by  their 
own  agents  or  the  act  would  be  unconstita- 
ttonaL 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  IMff.  ||  1844-1349;  Dec. 

ff.  Municipal  OoBPOEAtiona  (|  611*)  — Po- 

LICE  POWEB— BEOCTLATIOK  OF  SLAUSmnR- 

HOUSES. 

The  original  ordinance  of  Morristown,  pro- 
viding for  the  selection  of  one  or  more  places 
forthe  inspection  and  slaughtering  of  animals 
intended  for  food,  when  dissociated  from  the 
second  ordinance  and  the  contract  selecting 
only  one  such  place,  recognizes  that  there  may 
be  more  than  one  place  of  slaughter  and  more 
than  one  inspector,  and  is  In  the  main  sound. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1344-1349;  Dec. 
Dig.  i  611.*] 

6.  Municipal  Oobfobationb  (8  691*)— Po- 
lice PowEB— Delegation  op  Municipal- 

ITT. 

The  provision  of  section  16  of  that  ordi- 
nance, conferring  police  power  upon  the  inspec- 
tor, is  objectionable,  as  clothing  him  with  pow- 
ers which  belong  to  the  dty,  and  not  to  an  of- 
fiear,  Kcept  under  ordinances  defining  bis  dnty. 

[Ed.  Nolo— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1310;  Dec.  Dig.  S 
681.*1 


7.  Municipal  Oobfobatiohs  ({  691*)— Police 

FOWEBS— DELEOATXON  OF  MUNZOTPALITT. 
The  provision  of  section  13  of  €ba.t  or- 
dinance, giving  an  inspector  absoluto  power  to 
dispose  of  condemned  maat  as  he  might  deem 
best  for  the  public  health.  Is  objectionable,  since 
that  matter  should  be  controlled  by  law,  and 
not  by  the  mere  will  of  tbe  inspector. 

[Ed.  Note.— For  otiier  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1310;  Dec.  Dig.  | 
59L*] 

8.  Municipal  Oobporations  (J  D91*)— Valid- 
ity OF  ObDINANOBS— PRBSCBIBINO  WEIGHT 

OF  Evidence. 

The  proviBi(»i8  of  that  ordinance  that  cer- 
tain acts  should  be  "sufficient"  evidence,  rather 
than  "prima  facie"  evidence,  that  tbe  goods 
were  on  sale,  are  objectionable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1310 ;  Dec.  Dig.  f 
B01.*3 

Appeal  from  and  Error  to  Chancery  Ooort. 
Hamblen  County ;  Hugh  G.  Eyl^  Ohancellor. 

Suit  by  B.  A.  Noe  and  othera  against  tbe 
Mayor  and  Aldermen  of  MorrlBtown.  From 
the  decree,  the  defendants  appeal  and  plaln- 
tUFs  bring  error.  Affirmed  In  part,  modified 
in  part^  and  leversed  In  part 

McCanlesa  ft  Ocdonan,  of  Morristown.  and 
J.  O.  Phillips,  of  RogersvUle,  for  plaintiffs. 
Earnest  R.  Ti^or  and  W.  N.  Hlckey.  boOi  of 
Morristown,  for  defendant. 

NEIL,  C  J.  Tbe  bill  In  ttie  presoit  ease 
was  filed  by  certain  butchers  engaged  in 
their  business  In  Morristown,  cballei^lng  tbe 
constitutionality  of  certain  ordinances  of  the 
town. 

The  first  ordinance  was  passed  Mardi  *7, 
1913,  and  provided  In  substance  that  the 
board  should  select  one  or  more  places  for 
the  Inspection  of  animals  Intended  for  slaugh- 
ter in  Morristown,  and  for  sale  there  for 
local  food  purposes.  A  subsequent  ordinance 
was  passed  confirming  a  contract  made  with 
the  Morristown  Produce  ft  Ice  Company, 
whereby,  when  construed  In  connection  with 
the  original  ordinance,  the  premises  of  the 
company  referred  to  were  made  in  substance 
and  effect  the  only  place  for  the  inspection 
and  slaughtering  of  such  animals.  No  provi- 
sions were  made  for  complainants,  or  others 
situated  in  the  like  case,  to  slaughter  their 
own  animals.  On  the  contrary,  It  resulted, 
as  a  necessary  construction  of  the  two  ordi- 
nances and  the  contract  made  part  of  the 
second  ordinance,  that  the  place  of  slaughter 
was  to  be  under  tbe  sole  control  of  the  Mor- 
ristown Produce  &  Ice  Company,  and  the 
work  to  be  done  only  by  them ;  the  animals 
to  be  killed  at  that  company's  place  by  tt, 
after  first  being  Inspected  there  by  the  In- 
spector selected  by  the  municipality,  and 
the  meat  to  be  likewise  there  Inspected  and 
slaughtered.  After  this  the  owners  were  at 
llbertj'  to  remove  and  sell  it 

Did  the  mayor  and  aldermen  have  power 
to  pass  such  ordinances? 

[1,  2]  1.  While  there  is  a  limited  <dass  of 


*Vor  otter  eases  sat  ssnw  topic  and  saotlon  NUHBBR  In  Deo.  Dli.  ft  Am.  Dig.  Kar-Na  SerlM  *  Rep'r  Isdexw 
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ezclosiTe  traaclilses  which  may  be  granted 
within  a  clt7,  the  power  to  make  BU<di  grant 
must  be  expressly  conferred  upon  the  munic- 
ipality by  the  Legislature.  There  are  no 
such  special  proTislons  In  the  charter  of 
Horrlstown.   Acts  of  1903.  c.  103.' 

That  such  power  can  exist  In  a  municipali- 
ty only  when  expressly  conferred  by  the  L^- 
islature  is  clear  under  the  authorities.  3 
Abb.  Munlc  Corp.  H  921-926 ;  Jackson  Gonn- 
ty  Horse  R.  Co.  t.  Interstate  Rapid  Transit 
R.  Co.  (O.  C.)  24  Fed.  306;  Detroit  Citizens 
Street  R.  Co.  t.  Detroit  R.  Ca,  171  U.  S.  48. 
18  Sup.  Ct  732,  43  L.  Ed.  67. 

[3]  Tbe  same  rule  was  laid  down  by  this 
court  In  the  case  of  Memphis  Street  Railroad 
Go.  T.  City  of  Memphis,  4  Cold.  406.  and 
Railroad  Co.  r.  Memphis,  3  Shan.  Cas.  108. 
But  we  do  not  know  any  cases  In  which  such 
power  may  be  conferred  upon  a  dty,  even 
by  the  Legislature,  aa  to  any  occupation  or 
business  within  common  right,  because  even 
the  Legislature  is  forbidden  to  create  a  mo- 
nopoly. The  only  cases  wherein  such  power 
Is  conceded  to  the  Legislature  In  bdialf  of  a 
dty  are  those  in  which  the  business  was  not 
of  common  right  City  of  Memphis  v.  Mem- 
phis Water  Co.,  5  Helsk.  495.  In  that  case, 
as  in  many  other  cases,  the  distinction  was 
taken  that  it  was  not  a  matter  of  common 
right  for  any  one  to  tear  up  tbe  streets  of  a 
city  to  put  In  water  mains  and  water  pipes 
generally,  a  thing  essential  in  establishing  a 
water  plant  We  are  referred  to  tbe  case  of 
Leeper  t.  State,  103  Tenn.  SOO,  S3  S.  W.  962, 
48  L.  B.  A.  167,  as  a  case  in  opposition  to  the 
view  Just  stated,  but  an  attentive  examlna- 
tlon  of  that  case  will  show  the  contrary. 
The  fundamental  reason  running  all  through 
tbe  opinion  of  the  court  In  that  case  was  that 
the  public  school  system  was  an  Institution  of 
the  state,  and  the  provision  made  for  Its 
schools  in  the  way  of  making  contracts  with  a 
single  person  for  all  the  books  to  be  used,  and 
in  fixing  the  prices  at  which  they  were  to  be 
sold,  was  merely  a  contract  by  the  state  simi- 
lar to  one  under  wbidi  supplies  for  one  of  its 
departments  are  secured.  It  was  pointed  out 
in  that  opinion  that  no  restriction  was  placed 
upon  the  right  of  any  one  to  sell  to  any  pri- 
vate school,  and  no  interference  whatever 
was  attempted  In  respect  of  that  matter.  It 
ta  immaterial  that  prior  to  that  time  the  Le^^- 
islature  had  not  undertaken  to  provide  for 
its  sdioola.  The  same  may  be  said  of  the 
penitentiary,  and  of  the  record  books  to  be 
used  In  the  offices  of  the  secretary  of  stat^ 
the  treasurer,  and  the  comptroller.  Tbe  fact 
that  thrae  officers  have  hitherto  been  per- 
mltted  to  buy  from  any  one  they  might  deem 
proper  could  not  forestall  the  right  of  the 
state  to  purchase  supplies  Cor  either  one  of 
these  departments  from  any  individual,  or  to 
give  him  the  exduslve  right  of  selling  to 
these  departments— that  is,  to  the  state  it- 
aat—vndei  bids  open  to  all  dealers.  In  this 
reiS>ect  the  state  would  have  tlie  same  right 
any  other  IndiTldnal  would  have  to  boy  sop- 


pllea.  In  the  case.'  referred  to  the  state  ad- 
vertised for  bids,  at  whtdi  anybody  tbat  de- 
sired might  offer  books,  with  the  understand- 
ing the  state  would  select  the  books  it  deem- 
ed the  best  and  tbe  cheapest  The  fact  that 
the  state  did  not  itself  pay  for  tbe  books,  but 
arranged  for  depots  or  d^>osltoiies  at  which 
the  patrons  of  the  public  sdkools  themselves 
might  buy  the  books  at  the  price  fixed  by 
the  contract  betwe«i  the  state  and  the  whole- 
sale dealer,  conld  not  alter  the  prlndple.  So 
we  do  not  doubt  that  a  dty,  like  a  prlnte 
corporation,  or  like  an  individual,  even,  might 
buy  its  individual  sui^lies  of  stationery, 
work  tools,  etc.  from  any  dealer  it  might 
choose.  That,  however,  is  a  different  ques- 
tion altogether  from  one  in  which  the  dty 
undertakes  to  take  charge  of  a  business, 
which  before  was  of  commtm  right  dedaring 
that  this  should  be  conducted  at  only  a  sln^e 
place  and  by  a  single  person,  and  thereby  de- 
bar all  of  us  from  engaging  in  tbat  business. 
This  would  be  a  pure  monopoly  forbidden  by 
our  Constitution,  which  reads: 

"That  perpetuities  and  monopolies  are  con- 
trary to  tbe  genius  of  a  free  state  and  shall 
not  be  allowed."  Artlde  1,  S  22. 

[4]  We  are  referred  to  the  Slaughter- 
house Ctase,  16  WalL  (83  U.  S.)  36,  21  L.  Ed. 
394,  as  an  authority  in  support  of  such  a 
monopoly.  Tbat  case  does  hold  tbat  It  was 
within  the  power  of  the  Legislature  of  the 
state  of  Louisiana  to  establish  such  a  mo- 
nopoly as  to  the  place  where  the  slaughter 
was  to  be  done,  but  distinctly  pointed  out 
that  at  tbat  place  everybody  was  permitted 
to  do  their  own  slaughtering,  and  the  com- 
pany In  charge  of  tbe  place  was  bound  under 
heavy  penalties  to  permit  them.  This  dis- 
tinction would  render  that  case  inappropriate 
as  an  authority  here ;  likewise  the  fact  tbat 
it  was  established  by  the  Legislature  and 
not  by  a  municipal  corporation.  Moreover, 
we  are  not  prepared  to  admit  that  it  would 
be  within  the  power  of  the  Legislature  of  a 
state  even  to  create  such  a  monopoly.  The 
following  from  section  192  of  McQuillan  on 
Munlc.  Ordinances,  containing  an  excerpt 
frgm  the  opinion  of  Judge  Cooley  in  Gale  v. 
Kalamazoo,  23  Mich.  344,  9  Am.  Rlep.  80, 
seems  to  us  to  state  the  true  doctrine,  sub- 
ject to  the  qualification  we  state  at  the 
close  of  tbe  next  excerpt  hereinafter  quoted: 
"A  contract  with  a  village  to  build  a  mar- 
ket house  and  to  put  it  under  control  of  the 
village  for  ten  years,  In  consideration  that 
the  rents  thereof  would  be  paid  to  the  gran- 
tee to  appoint  a  person  to  sup^ntend  it 
permit  no  other  market  bouse  to  be  erected 
or  used,  nor  artldes  spedfied  sold  elsewhere 
in  the  village  during  tbe  ten  years,  was  held 
void  by  the  Supreme  Court  of  Michigan  as 
against  public  policy.  The  reasons  for  the 
doctrine  are  thus  dearly  given  by  Cooley. 
J.,  who  delivered  the  opinion  of  the  court. 
'If  a  munldpal  corporation  can  preclude  it- 
self in  this  manner  from  establishing  mar- 
kets whenever  thcor  may  be  thought  dedrabl^ 
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or  from  abolishing  them  when  thought  node- 
slrable,  It  must  have  the  right  also  to  agree 
that  It  will  not  open  streets,  or  grade  or  pave 
svcb  as  are  <qpened,  or  Introduce  water  for 
Its  citizens,  except  from  some  specified 
source,  or  buy  fire  engines  of  any  other  than 
some  stipulated  Und,  or  contract  for  any 
public  work  except  with  persona  named; 
and  if  it  wSgbt  do  these  things.  It  is  easy 
to  percelTe  that  It  might  not  be  long  be- 
fore the  Incorporation  Itself,  instead  of  be- 
ing a  conTenlence  to  its  dtlMns,  would  have 
been  used  in  yarlous  ways  to  compel  them 
to  submit  to  innumerable  Inconveniences, 
and  would  itself  conatitnte  a  public  nuisance 
of  the  most  serious  and  troublesome  descrli^ 
tion.  Individual  dtizens,  looking  only  to 
the  furtherance  of  their  private  Interest, 
might.  In  various  directions,  engage  it  in 
permanent  contracts,  which,  while  ostensi- 
bly for  the  public  benefit,  would  Impose  ob- 
ligations precluding  further  ImproTemrats 
and  depriving  the  town  prospectively  of  those 
advantages  and  conveniences  which  the  mu- 
nidpellty  was  created  to  8un>ly.  and  without 
which  It  is  worthless.  For,  if  the  village 
might  bind  Itself  to  some  market  house  for 
ten  years,  It  ml^t  do  so  for  all  time  to  oome; 
and  if  it  might  agree  that  Improvements  and 
conveniences  of  one  dass  ought  to  be  con- 
fined by  contract  to  one  qioarter  ot  the  town, 
e  reddeea  or  improvident  board  noigfat  agree 
wltli  a  greedy  or  unscmpnlous  proprietor  of 
town  lots,  that  all  improvements  of  every 
description  should  be  so  located  or  made  as 
to  conduce  to  his  benefit,  irrespective  to  the 
general  4;ood.  *  *  *  It  Is  Impossible  to 
predicate  reasonableness  of  any  contract  by 
vhldb  the  governing  authority  abdicates  any 
of  its  leglslatlTe  powers,  and  precludes  It- 
self from  meeting  in  the  proper  way  the 
emeqcendes  that  may  ailse.  Those  powers 
are  conferred  In  order  to  be  exercised  again 
and  again,  as  may  be  found  needful  or  po- 
litic, and  those  vrho  hold  them  in  trust  to- 
day are  vested  with  no  discretion  to  dr- 
camscrlbe  flieir  limits  or  diminish  their  effl- 
deiu7,  but  must  transmit  them  unimpaired 
to  ttdr  Bucces8or&  This  la  one  of  the  fanda- 
moital  maxims  of  government,  and  It  is  Imr 
possible  that  free  government,  with  restric- 
tions tor  Hie  ivotectton  of  individual  or  mu- 
nidpal  lights;  could  l<mg  exist  without  Ite 
reea«nitbm."  In  City  of  Caiicago  v.  Bnmpff, 
45  IlL  90,  it  appeared  that  the  dty  was  au- 
tborlxed  by  Ita  diarter  to  regulate  and  11^ 
cense  the  danghterlng  ct  animals  within  its 
limtta.  Under  this  ordinance  a  particular 
building  was  selected  for  the  purpose,  and 
the  rl^t  to  do  the  slavghterlng  was  com- 
mitted to  one  person,  to  whom  certain  charg- 
es were  to  be  paid  by  the  pnsons  who  ai»- 
idled  to  him  for  his  services,  and  every  one 
had  the  right  to  so  a^ly.  This  was  at* 
tadrad  as  a  momopcdy.  The  court  said: 

*^Che  diarter  anthorbces  the  dty  auOiotl- 
ties  to  license  or  regulate  such  esteblisb- 
ments.  Where  that  body  has  made  tito  nee* 


essary  regulations  required  for  the  health  or 
comfort  of  the  Inhabitants,  all  persons  in- 
clined to  pursue  such  an  o<«(Q>ation  should 
have  an  opportunity  of  conforming  to  such 
regulations ;  otherwise,  the  ordinance  would 
be  unreasonable  and  tmd  to  oppression.  Or, 
if  they  should  regard  it  for  the  interest  of 
the  dty  that  such  establishments  should 
be  licensed,  the  ordinance  should  be  so  fram- 
ed that  all  persons  desiring  it  might  obtain 
licenses  by  conforming  to  the  prescribed 
terms  and  regolatlonB  for  the  government  of 
all  sudi  bnsliuss.  We  regard  it  ndtber  as 
a  regulation  nor  a  license  of  toe  bu^ess  to 
confine  it  to  one  building  or  to  give  it  to 
one  individual.  Such  an  action  is  oppressive 
and  creates  a  monopoly  that  never  could  have 
been  contemplated  by  the  General  Aas^bly. 
It  impairs  the  righto  of  all  otoer  persons,  and 
cute  them  ofT  from  a  share  in  not  only  a 
legal,  but  a  necessary,  business.  Whethn 
we  consider  this  as  an  ordinance  or  a  con- 
tract It  is  equally  unauthorized,  as  being  op* 
posed  to  the  rules  governing  the  adoption  of 
mnnidpal  by-laws.  The  prliicU>ls  of  equality 
of  righte  to  the  corporators  is  vUdated  by 
this  contract  If  the  common  council  may 
require  all  of  the  animals  for  the  consump- 
tion of  the  dty  to  be  slaughtered  in  a  sin- 
gle building,  or  on  a  [wrtlcular  lot,  and  the 
owner  to  be  paid  a  q>edfic  sum  for  the  privi- 
lege, what  would  prevent  the  making  a  sim- 
ilar contract  with  some  other  person  that  all 
of  the  vegetebles  or  fruits,  the  flour,  the  gro- 
ceries, the  dry  goods,  or  other  commodities 
should  be  -sold  on  his  lot,  and  he  recdve  a 
compensation  for  the  privily?  We  can  see 
no  dlfTerence  In  prindple."  See,  also,  2  Dil- 
lon on  Mnnic.  Gorpu  (Sth  Ed.)  %  068,  and  note. 

We  do  not  doubt  that  the  Li^itelature  mi^t 
authorise  a  municipal  oorporatlon  to  estab- 
lish dther  purchase  or  rental  a  single 
slaughterhouse,  to  be  conducted  by  the  agrate 
or  employes  of  the  mnnidpal  corporation  it- 
self. But  such  legislative  acts,  to  order  to 
be  constitutional,  would  have  to  provide  that 
all  persons  havtog  animals  to  be  slaughtered 
should  have  the  right  to  resort  to  that  place 
and  do  their  own  slaughtering,  or  have  it 
done  by  thdr  own  agente,  or  by  persons  of 
their  own  selection. 

It  follows  that  the  chancellor  was  correct 
in  holding  void  the  contract  with  the  Morris- 
town  Produce  &  Ice  Company. 

[S]  It  is  said  that  he  was  tocoDsistent  in 
malntoining  the  validity  of  the  original  ordi- 
nance, and  at  the  same  time  to  stamping  the 
contract,  whldi  is  made  a  part  of  the  sec- 
ond ordinance,  as  void-  The  original  ordi- 
nance, while  containing  some  ohlectionaUe 
toatnres.  Is  to  the  mato  sound.  It  does  not^ 
when  dissociated  from  the  second  ordinance 
and  the  contract  thereto  adopted,  provide 
tor  the  Bdectton  of  a  dngle  place  tor  the 
work,  or  the  appdntment  of  a  dngle  to- 
dlvldual  to  do  the  slaui^itratog.  It  recog- 
nizes that  there  may  be  more  {daces  than  one. 
It  recognises,  also,  that  toere  may  be  more 
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Inspectors  tban  one,  providing,  as  it  does,  for 
an  assistant  Inspector,  who,  however,  the 
bill  charges,  was  not  appointed,  and  that  the 
corporation  woald  not  appoint  him.  So  it 
was  iK)ssible,  under  the  original  ordinances, 
standing  alone,  to  have  several  places  of  in- 
spection, and  several  places  of  slaughter. 

[«,  7]  There  are  some  points,  however,  about 
this  original  ordinance  that  we  think  are 
worthy  of  special  observation.  For  example, 
section  16  clothes  the  inspector  with  police 
powers.  These  powers  belong  to  the  dty 
Itself,  and  not  to  an  officer  of  the  dty,  ex- 
cept under  ordinances  defining  his  doty.  Un- 
der the  same  theory  section  13  gives  to  the 
inspector  the  absolute  power  to  dispose  of 
"condemned  animals  and  meat  as  he  may 
deem  best  for  the  good  of  the  public  h^lth." 
This  Is  a  matter  that  also  should  be  con- 
trolled by  law,  and  not  by  the  mere  will  of 
the  Inspector. 

[I]  We  are  of  the  opinion  that  the  strlc^ 
tnres  made  on  section  1  of  the  ordinance  of 
March  7th,  that  certain  acts  shall  be  deemed 
"sufficient"  evidence  that  the  goods  are  on 
sale,  are  well  taken.  It  would  have  been 
proper  to  write.  In  the  place  of  "snfficieut  evi- 
dence," "prima  facie  evidence."  Brlnkley  t. 
State,  125  Tenn.  871,  384-386,  143  S.  W. 
1120. 

It  results  that  the  decree  of  the  chancellor 
is  affirmed  In  part,  modified  In  part,  and  re- 
TMTsed  In  part  The  effect  of  all  of  which 
Is  that  the  demurrer  is  overruled,  and  that 
the  case  must  go  back  to  the  chancery  court 
for  hearing  on  the  answer,  and  for  further 
proceedings.  O^te  defendants  will  pay  the 
costs  of  the  appeaL 


INTERSTATE!  AMCSEMEI4T  GO.  t.  Ali- 
BERT  et  aL 

<Supreme  Ckiurt  of  Tennessee.    Nov.  28,  1913.) 

1.  COHHEBCE  (i  16*)— INTESSTATE  CoUUERCE. 

"Commerce^'  among  the  states  consiata  of 
intercourse  and  trafBe,  including  the  transporta- 
tion of  persons  and  property  aa  well  as  the 
purchase  and  exchange  of  commodities. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Gent.  Dig.  I  2;  Dec.  Dig.  {  16.* 

For  other  definitions,  see  Words  and  PbraRes, 
vol.  2,  pp.  1287-1298;  vol.  8,  pp.  7606,  7607.] 

2.  Commerce  (8  16*)— Interstate  CoMiiEKCE. 

Complainant  operated  a  theatrical  "circuit" 
by  contracting  aa  agent  for  the  uwnera  of  vari- 
ous theaters  to  furnish  theatrical  talent  in  con- 
sideration of  $10  a  week  for  certain  weeks  in 
the  year,  and  of  5  per  cent,  of  the  amount  paid 
by  the  owners  to  each  troupe  df  actors  furnished 
by  complainant ;  complainant's  contract  with 
the  owner  stipulating  against  liability  for  fail- 
ure of  any  actors  to  fulfill  their  contracts  or 
for  delay  in  arriving  at  the  particular  city. 
Held,  that  such  a  contract,  made  by  complain- 
ant, whose  general  offices  were  in  Chicago,  with 
defendant,  to  furnish  varions  troupes  of  actors 
for  playing  in  defendant's  opera  house  in  Chat- 
tanooga, Tenn.,  did  not  involve  interstate  com- 
merce, so  that  complainant  was  subject  to  l^en- 
nessee  laws  in  executing  such  contract. 

[T3d.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  2;  Dec.  Dig.  8  16.*] 


8.  GoBPOBATioNS  (|  6^*)— Fobugh  Cospoea- 
TioHB  — "Dozna  BuBEimr'  WirHzir  tbb 
State. 

Complainant,  a  foreign  corporation,  which 
maintained  general  offices  in  Chicago.  IiL,  was 
engaged  in  booking  actors  to  play  in  variooa 
theaters,  and  received  for  its  servioas  a  ewtmln 
sum  from  the  theater  owner  and  a  commission 
retained  by  him  out  of  the  actors'  salaries  and 
paid  over  to  complainant  For  the  purpose  of 
enlarging  Its  busmess,  complainant  sent  agents 
into  Tennessee,  and  made  such  contracts  from 
time  to  time  with  the  owners  of  various  theaters 
besides  defendant,  and  had  had  much  corre- 
spondence with  the  ownera  of  various  theaters 
in  the  state.  Tbe  contract  with  defendant  for 
furnishing  theatrical  troupes  was  finally  sign- 
ed and  accepted  by  defendant  in  Tennessee. 
Held,  that  complainant  was  "doing  business" 
within  tbe  state,  witbin  Acts  1877,  c.  31,  Acta 
1891,  c  122,  aod  Acts  1805,  c  81,  prohibiting 
foreign  corporationa  not  complying  with  the 
statute  from  doing  business  in  tbe  state  or  main- 
taining any  action,  etc.,  so  that  complainant, 
not  having  complied  with  the  statute,  conU  not 
sue  on  the  contract. 

[Gd.  Note.— For  other  cases,  see  Coiporatlons, 
Cent  Dig.  H  2520-2527;  Dec.  Dig.  §  042.*] 

4.  COBPOBATIONS  ft  Oei*)- PoKEIGN  COBPOBA- 
Tions  —  NOITCOKFIJARCB  WITH  STATUTXS  — 

Effect. 

A  foreign  corporation,  which  does  not  com* 
ply  witfa  Acts  1877,  c  31.  Acts  1801,  c.  122.  and 
Acts  1895,  c.  81,  cannot  maintain  an  action 
arising  out  of  business  transacted  within  the 
state,  even  though  the  illegality  of  such  trans- 
actions only  appears  from  the  proof,  and  not 
from  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig..  «  2536,  2539.  2642.  2543,  2544. 
2546,  2563-2667;   Dec  Dig.  S  661.*] 

5.  CoBPOBATIOITS  (1  642*)— FOBBiaif  OOEPOXA- 

TioNs— "Doing  BnsiNEsa." 

A  foreign  corporation  is  "doing  business'* 
within  the  state  when  it  transacts  therein 
some  substantial  part  of  Its  ordinatr  business, 
and  its  operations  witbin  the  state  do  not  con- 
sist of  mere  casual  or  occasional  transactiona. 

[Ed.  Note.— For  other  coses,  see  Corporatlouw 
Gent.  Dig.  ff  252(^-2527;  Dec.  Dig.  f  642.* 

For  other  definitions,  see  Words  and  Phrase^ 
vol.  3.  pp.  2156-2160 ;  voL  8,  pp.  7640,  7641.] 

Williams,  J.,  dissenting. 

Appeal  from  Chancery  Court,  FantUtoo 
County ;  T.  M.  McConneU,  Chancellor. 

Suit  by  the  Interstate  Amusement  Com- 
pany against  W.  S.  Albert  and  others.  From 
a  decree  for  complainant,  defendants 
peal.    Reversed,  and  suit  dismissed. 

Joe  y.  Williams  and  Coleman  A  Frierson, 
all  of  Ghattano(«8,  for  appellants.  W.  E. 
Drnmmond,  of  KnoxvtUe,  and  W.  B.  Miller, 
of  Ohflttanooga,  for  appellee. 

BUCHANAN,  J.  The  Amusement  Com- 
pany, when  it  made  tbe  contract  on  whldi 
this  suit  must  stand  or  ftill,  when  eadi  Item 
of  tbe  stated  account  on  wbicb  it  sued  ac- 
crued, when  It  brought  tbte  suit,  and  at  tbB 
trial  thereof,  was  a  fbrelgn  coriraratlon 
guilty  of  noncompliance  with  our  statates  Id 
respect  of  "all  corporations  chart»ed  or 
oi^ganlzed  nnder  tbe  laws  of  otlier  states  or 
countries  for  any  purpose  whatsoever  wUdi 
may  desire  to  do  any  kind  of  baslness  In 
this  state."    The  statutes  above  referred 
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to  are  cbapter  SI.  Acts  1877.  chapter  122. 
Acts  1891,  and  ctiapter  81,  Acts  1S05. 

And  so,  by  way  of  defoise  to  this  suit,  W. 
S.  Albert  one  of  tbe  defendants,  set  ap  the 
aboTe  facts  In  bar  of  tbe  right  of  the  Amnse- 
mmxt  Company  to  maintain  this  suit.  He 
also  made  the  defense  ot  eetroB,  which  la 
not  sustained  by  the  proof,  and  will  not  be 
farther  noticed. 

By  article  1,  |  8,  of  12ie  Gfmadtntlon  of  the 
United  States,  one  of  tbe  powers  conferred 
upon  Ck»ngreB8  Is  "to  rqpilate  omunnce  with 
for^gn  nations^  and  among  the  ser^'ral  states, 
and  among  the  Indian  tribes."  This  grant 
of  power  to  Oongreas  has  been  held  by  Im- 
plication to  azdnde  the  sereral  states  from 
Hie  ezerdse  of  mtb  powers  except  by  con- 
Bemt  of  Congress.  Railroad  t.  Harris,  09 
Tenn.  684.  4S  8.  W.  116,  S3  L.  R.  A.  921,  and 
authorities  there  cited. 

In  Brennan  t.  City  of  ninsriUe,  163  U.  8. 
289. 14  Snp.  Ct  829,  38  L.  Ed.  719,  Mr.  Jus- 
tice Brewer,  in  the  opinion  of  the  court, 
said:  "It  most  be  conslda*ed,  In  view  of 
the  long  line  of  dedidons,  that  it  is  well  set- 
tled that  nothing  that  la  a  direct  bnrden 
upon  interstate  commerce  can  be  Imposed 
bjr  the  state  without  the  consent  of  Gcm- 
greas,  and  that  silence  of  Congress  In  re- 
spect to  any  matter  of  interstate  commerce 
is  equivalent  to  a  declaration  on  its  part 
that  it  should  be  absolutely  free." 

It  is  first  Insisted  for  the  Amusement  Com- 
pany that  the  boslness  out  of  whl^  Qie  ac- 
count arme  under  the  contract  was  com- 
merce betweoi  different  states,  and  there- 
fore that  our  statutes  referred  to  above  have 
no  application  to,  or  effect  upon,  the  con- 
tract, the  acoonnt,  the  business  done  tmder 
Uie  contract,  nor  upon  tbe  right  of  the 
Amusement  Company  to  recover  in  this  suit 
This  insistence,  if  sound,  would  result  In 
oar  afflnnance  of  the  decree  of  the  chancel- 
lor fbr  91,698.86  In  favor  of  the  Amusement 
Company.  To  sustain  the  above  Insistence 
Milan  Milling  Co.  T.  Gorten,  93  Tenn.  690, 
27  8.  W.  971,  26  L.  B.  A.  136,  is  dted.  We 
approve  that  case. 

Bat  can  the  first  inslstaice  of  the  Amuse- 
ment Company  be  sustained  nndw  the  fiicts 
of  tbe  present  case?  To  answer  this  ques- 
tion requires  a  brief  review  of  the  facts. 

The  Interstate  Amusement  Company 
brought  this  suit  by  original  bill  in  the 
dumoery  court  of  Hamilton  county  on  Feb- 
nmxy  6,  1913,  against  W.  S.  Albert,  Fletcb 
Gatrtm,  and  the  Tomesaee  Realty  A  Leasing 
Cenqpany,  a  cwporatlCHi  under  tbe  laws  of 
Tumesssfc 

The  bill  shows  that  the  complainant  Is  a 
corporation  with  Its  situs  In  Chicago,  and 
that  each  and  all  of  the  defendants  are 
domiciled  in  the  oonntr  and  state  where  the 
suit  is  brought 

Hie  defendants  Sletch'  Catron  and  W.  S. 
Albert  were  formerly  partners  doing  busi- 
ness under  tbe  firm  name  of  Catron  &  Albert, 
and  as  sadi  firm  became  indebted  to  tbe  In- 


terstate Amusement  Company  In  ttw  sum  of 
91,664,  as  shown  by  a  statement  of  account 
certified  to  be  correct  by  signature  of  the 
name  of  Catron  ft  Albert,  by  W.  S.  Albert 

Tbe  corporate  defendant  was  shown  to 
have  in  its  hands  a  certain  sum  of  money 
more  tlkan  sufficient  to  satisfy  complainant's 
demand,  and  it  was  the  purpose  of  the  bill 
to  Impound  that  fund  for  tlie  satisfaction  of 
tbe  decree  prayed  for  against  the  other  de- 
fendants. Before  tbe  suit  was  brought,  Ca- 
tron had  become  bankrupt,  and,  while  he 
answered,  made  practtcally  no  defense  to 
the  suit  Tbe  corporate  defendant  made 
the  usual  answer  of  a  mere  stakeholder 
without  other  interest  In  the  suit,  and  W.  S. 
Albert  set  up  the  two  defenses  to  which  we 
have  heretofore  referred.  The  complainant 
relied  on  Its  account  stated,  and  took  no- 
proof,  and  all  of  that  which  appears  In  the 
record  was  on  behalf  of  the  defendant  Al- 
bert 

From  the  record.  It  is  clear  that,  while  the 
bill  makes  no  reference  to  the  existence  of 
aby  written  contract  as  the  basis  of  the  ac- 
count stated  exhibited  with  it  yet  there  was 
a  written  contract  between  tbe  complainant 
and  the  firm  of  Catron  &  Albert,  whicb  waa 
In  fact  tbe  basis  of  that  account 

It  is  clear  from  an  examination  of  the  con- 
tract that  it  created  merely  the  relationship 
of  principal  and  agent  between  the  parties. 
By  it  the  comi^alnant  became  the  agrat  of 
Gatr<m  ft  Albert,  bound  to  render  them  the 
personal  services  called  for  by  the  contract 
In  consideration  of  $10  per  week  tor  certain 
we^  in  eadi  year,  and  the  further  sum  of 
5  per  cent  of  the  amount  paid  by  Catron  ft 
Albert  to  each  troupe  of  actors  In  ea<Ai  play 
furnished  to  the  principal  by  the  services  of 
the  agent;  and  the  consideration  for  which 
tbe  agent  rendered  its  services  was  to  for- 
ward it  by  tiie  principal  on  Monday  of  each 
week  from  Chattanooga,  Temt,  to  Chicago. 
111.,  where  tlie  office  of  the  agent  was  lo- 
cated. 

[1]  "Commerce  with  foreign  nations  and 
among  the  states,  strictly  considered,  consists 
in  Intercourse  ud  traflSt^  including  in  these 
terms  navigatioD,  and  the  transportation  uid 
transit  of  persons  and  property,  as  well  as 
tbe  purchase,  sale,  and  exdiange  of  commod- 
ities." Mobile  County  v.  Kimball,  102  U.  S. 
702,  26  L.  Ed.  241. 

The  same  court  in  a  case  yay  mwA  in 
point  here,  held  that  agents  engaged  in  hir^ 
Ing  laboren  in  the  state  of  Georgia  to  be  em- 
ployed b^ond  tbe  limits  of  that  state  wine 
not  engaged  in  interstate  commerce,  and 
while  it  waa  admitted  arguendo  In  the  opin- 
ion in  that  case  that  transportation  inter- 
state must  necessarily  take  place  as  the  re- 
sult of  the  contracts,  yet  it  ms  held  not  to 
follow  that  the  emigrant  agent  was  employ- 
ed in  transportation.  Williams  v.  Fears.  179 
n.  8.  270;  21  Snp.  Ot  328.  46  L.  Ed.  18& 

[2]  So  it  is  clear  that,  under  tlie  contract 
in  the  present  caae,  and  under  the  inoitf  aa  It 
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sbowB  Qie  ezecntioD  of  ttwt  contract,  It  was 
not  contemplated  that  the  complainant  agent 
ahoald  engage,  nor  did  It,  In  tbe  execution 
of  the  contract,  in  tact  engage,  so  far  as  this 
record  ahows.  In  the  Interstate  transporta- 
tion of  the  troupes  of  Tandevllle  actors.  On 
the  contrary,  in  clause  6,  the  agent  especial- 
ly stipulates  against  liability  or  responsibil- 
ity for  tallnre  on  the'  part  of  any  artist  or 
artists  (as  the  actors  are  called)  to  fulfill 
their  contracts,  and  against  any  accident  or 
delay  which  may  Interrene  to  prevent  their 
arrival  in  Chattanooga  when  sdiednled  then 
to  appear. 

The  true  question  before  na,  It  must  here 
be  borne  in  mind,  is  whether  the  budness 
betweo)  the  Amusement  Company  and  Catron 
A  Albert,  whereby  the  former  was  merely  act- 
ing as  go-between,  middleman,  or  agent.  In- 
volved or  was  interstate  commerce.  True  it 
Is  that  such  commerce  might  or  might  not, 
so  far  as  this  record  shows,  become  an  inci- 
dent or  factor  In  Oie  execution  of  the  con- 
tract, which  la  to  say  that  it  might  or  might 
not  be  necessary  for  the  actors  employed  by 
the  agent  to  cross  the  state  line  In  traveling 
to  Chattanooga;  but  such  intestate  com- 
merce, If  it  accrued  as  a  consequence  of  the 
contract,  would  only  be  Incidental  to  its 
execution,  and  not  a  part  of  it  as  between 
the  parties  to  the  contract  Such  Incidental 
connection  of  Interstate  commerce  with  the 
business  contemplated  by  the  principal  and 
agent  does  not  stamp  that  business  with  the 
character  of  interstate  commerce.  Speaking 
to  the  exact  point,  the  present  Chief  Justice 
of  the  Supreme  Court  of  the  United  States 
In  the  next  case  dted  below  called  attention 
to  this  disdnctton,  and  to  its  obawvance  in 
the  authorities  dted  In  that  o^nioa  He 
said: 

"^f  the  power  to  regulate  Interstate  com- 
merce applied  to  all  the  Incidents  to  which 
said  commerce  might  give  rise  and  to  all  con- 
tracts which  might  be  made  in  the  course 
of  its  transaction,  that  power  would  embrace 
the  entire  sphere  of  mercantile  activity  in 
any  way  connected  with  trade  between  the 
states,  and  would  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture." Hooper  V.  California,  165  U.  S.  648. 
16  Sup.  Gt  207,  39  L.  Ed.  297. 

Under  the  facts  of  the  case  before  us  and 
the  authorities  above  referred  to,  we  are 
convinced  that  the  contract  and  business  out 
of  which  this  suit  arises  was  subject  to  the 
laws  of  Tennessee,  and  conqplalnant's  insist- 
ence that  it  was  free  from  state  control  be- 
cause It  was  Interstate  commerce  is,  we  think, 
unsound. 

[3]  The  only  remaining  Insistence  for  com- 
plainant is  that  this  record  does  not  dis- 
pose a  doing  by  the  company  of  business  in 
Tennessee  within  the  meaning  of  our  statutes. 

l^e  contract  was  first  signed  by  complain- 
ant in  Chicago,  but  this  signature  did  not 
make  it  a  contract  It  becanw  a  contract 
only  when  signed  by  Oatnm  ft  Albert,  and 


tbsAi  signature  was  affixed  t»  It  in  Tennessee 
at  Chattanooga. 

The  amount  the  Amusement  Company 
claims  the  right  to  recover  from  Catron  ft 
Albert  In  this  suit  Is  made  up  of  two  de- 
mits, as  we  have  seen,  each  of  which  de- 
pends on,  and  directly  grows  out  of,  basing 
which,  in  contemplation  of  the  contract  was 
to  be  done  in  Tennessee.  This  business  was 
the  appearance  of  actors  at  the  theater  of 
Catron  &  Albert  In  Chattanooga,  for  the 
booking  and  employing  of  whom  the  contract 
stipulated  |10  per  we^  for  certain  we^s 
should  be  paid  to  complainant,  and  out  of 
the  salaries  of  the  actors  6  per  cait  was  to 
be  wlthhdd  by  Catron  ft  ..Albert  and  paid 
to  complainant  It  is  clear  from  this  record 
that,  for  the  purpose  of  *'"lB'^"g  and  ex- 
tending its  business  in  Tennessee,  complain- 
ant bad  ag^ts  who  came  into  the  state  and 
made  contracts  with  other  owners  of  theaters 
than  Citron  ft  Albert;  and  it  Is  shown  by 
this  record  that  Albert  had  much  correspond- 
ence with  owners  of  theaters  looking  to  the 
extaision  of  compialnant's  business.  A  la^ 
part  of  this  correspondence  was  with  per- 
sons who  were  residents  of  this  state,  and 
who  were  interested  in  theaters  located  here. 
While  the  complainant  appears  to  have  had 
no  person  located  in  this  state  and  resident 
here  which  it  admits  was  Its  agent;  yet  It 
cannot  be  doubted  on  this  record  thal^  when- 
ever the  nature  of  Its  business  iQQoired  the 
same  to  be  done.  It  sent  an  agoit  to  look 
after  its  business. 

The  seventh  clause  of  the  articles  of  as- 
sociation of  the  complainant  states  Its  pur- 
pose to  be  "to  conduct  and  operate  a  genoal 
theatrical  and  amusement  business." 

[4]  This  purpose  It  carried  out,  as  is  dearly 
shown  In  this  record,  by  the  establishment  of 
what  It  called  "drcults,"  on  whidi  were  n>- 
cated  Oieaters  convenient  each  to  tlie  other, 
and  its  scheme  contemplated  the  making  of 
contracts  with  each  of  these  theaters  dmllar 
to  that  of  Catron  &  Albert,  and  the  collectlOD 
of  Its  revenues  arising  from  booking  fees  and 
its  percentages  on  actors'  salaries.  It  was 
distinctly  a  middleman,  levying  tribute  from 
the  owner  of  the  house  where  amusement  was 
afforded  and  from  the  actors  whose  talents 
were  employed.  Its  operations  In  Tennessee 
were  manifestly  employed  for  the  general 
prosecution  of  its  ordinary  business,  and 
clearly  within  the  probibiti<m  of  our  statates. 
It  has  been  too  long  settled  to  need  dlscDS* 
slon  that  a  fordgn  corporation  guilty  of  non- 
compliance with  these  statutes  can  have  no 
remedy  growing  out  of  Its  transactions  made 
in  violation  of  them;  and  this  Is  true,  even 
in  a  case  where  the  lU^lity  is  made  to  ap- 
pear by  proof  alone  without  a  pleading  point- 
ing It  out  Cary-Lombard  Lumber  Co.  t. 
Thomas,  92  Tom.  687,  22  S.  W.  Also 
construing  and  applying  these  statutes  are 
Harris  v.  Water  ft  Light  Co.,  108  Tenn.  245, 
67  S.  W.  8U;  Louisville  Property  Oo.  t. 
NashrUle,  U4  Tenn.  213,  84  S.  W.  filO ;  Lnm- 
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ber  Ga  t.  Moore,  126  Tenn.  318,  148  S.  W. 
212;  Insnrance  Co.  t.  Kennedy*  90  Tenn. 
714,  36  S.  W.  709. 

Our  latest  case  upon  this  snbject  Is  Lumber 
Co.  T.  Moore,  supra,  In  which  we  b^d  that 
the  foreign  corporatioD  there  under  consid- 
eration had  not  been  engaged  In  doing  busi- 
ness In  tills  state  within  the  meaning  of  onr 
statates;  but  that  case,  we  think.  Is  dis- 
tinguishable from  the  present  case.  In  that 
case,  with  respect  to  statntory  restrictions 
upon  fore^n  corporations  doing  business 
within  the  several  states.  It  was  said : 

"These  prohibitions  are  leveled  against  the 
act  of  foreign  corporations  entering  the  do- 
mestic state  by  th^r  agents  of  engaging  In 
the  general  prosecution  of  their  ordinary 
bnslnees  ther^,  and  they  do  not  apply  there- 
fore to  acts  not  constituting  any  part  of  their 
ordinary  business." 

In  that  case,  upon  Its  facts,  we  held  that 
the  foreign  corporation  did  not  maintain  its 
agency  In  Memphis  for  the  usual  and  ordi- 
nary prosecution  of  Its  business  within  the 
state,  but  that  it  maintained  sudi  agency  as 
a  matter  of  convenience  for  the  prosecution 
of  its  business  in  other  states.  The  dis- 
tinction between  that  and  the  present  case 
Is  that  it  was  the  ordinary  business  of  the 
complainant  Amusement  Company  to  send 
troupes  of  actors  from  one  theater  to  an- 
other in  the  state  of  Tennessee  for  the  pur- 
pose of  presenting  plays  to  audiences  as- 
sembled In  eaoh  seiMirate  theater,  and  from 
the  revenues  derived  by  means  of  each  per- 
formance the  complainant  Amusement  Com- 
pany in  its  turn  under  the  contract  sued  on 
derived  an  Income.  The  revenues  it  receiv- 
ed arose  directiy  from  acts  done  in  Tennes- 
see In  the  several  theaters  where  the  troupes 
of  actors  appeared  or  performed.  The  con- 
tract sued  on  shows  as  many  as  S3  different 
items,  each  of  which  represents  complain- 
ant Amusement  Company's  share  of  the  rev- 
enues received  from  S3  separate  and  distinct 
performances  by  troupes  of  actors  which 
complainant  caused  to  appear  in  the  one  the- 
ater of  defendants  In  the  dty  of  Chatta- 
nooga. 

Just  how  many  other  theaters  iu  Tennes- 
see were  operating  under  like  contracts  with 
the  comi^alnant  company  does  not  clearly 
appear  in  the  record;  but  it  is  clear  that 
complainant  was  using  each  of  the  troupes 
of  actors  for  whose  performance  It  seeks 
to  recover  in  this  case  as  an  agency  in  the 
carrying  on  of  Its  regular  and  ordinary  busl- 


In  John  Deere  How  Co.  v.  Wyland,  69 
Kan.  2S5,  76  Pac.  863,  2  Ann.  Cas.  307,  Cone 
Export  ft  Commission  Co.  v.  Poole,  41  S.  C. 
70, 19  S.  E.  203,  24  L.  R.  A.  289.  Penn  Col- 
lieries Co.  V.  Edward  J.  McKeever,  183  N. 
T.  98,  75  N.  B.  OSS,  2  L.  R.  A.  (N.  S.)  127, 
A.  Booth  &  Co.  V.  O.  M.  Welgand.  30  Utah, 
135,  83  Pac.  734,  10  L.  B.  A.  (N.  S.)  693,  and 
in  the  notes  upon  Mcb  of  the  above  cases, 
an  extensive  colUition  of  ttw  authoritleB  up* 


on  the  question  here  involved,  and  kindred 
Questions,  will  be  found. 

We  do  not  think  the  present  ease  falls 
within  the  doctrine  announced  in  manj  of 
the  authorities,  which  hold  that  an  isolated 
business  act  within  a  state  does  not  amount 
to  the  carrying  on  of  business;  nor  do  we 
think  the  xnesent  case  falls  within  the  prin- 
ciple announced  in  other  authorities  to  the 
effect  that  business  acts  done  in  a  state  by 
a  foreign  cori>oration  which  are  merely  In- 
cidental to  Its  business  conducted  at  its  dom- 
idle  are  outside  of  the  prohibition  of  stat* 
utes  similar  in  purpose  to  ours. 

[B]  On  the  contrary,  we  think  the  present 
case  falls  within  the  general  rule  that  a  cor> 
poration  is  doing  bndness  within  a  partic- 
ular state  when  it  transacts  therein  some 
substantial  part  of  its  ordinary  business, 
continuous  In  character  as  distinguished 
from  merely  casual  or  occasional  transac- 
tions. 

A  corporation  can  act  only  through  an 
agent  or  agencies;  but  It  does  not  follow 
that  a  foreign  corporation  can  evade  our 
statutes  by  an  insistence  that  it  has  no 
recf^nized  agent  in  this  state,  if,  under  the 
facts  of  the  case.  It  is  clearly  apparent  that 
it  is  by  means  of  agencies  organized  as  a 
part  of  its  ordinary  business  conductli^  that 
business  continuously  and  r^larly  in  this 
state,  and  deriving  therefrom  an.  income. 

It  may  be  said  that  the  troupes  of  acton, 
by  means  of  whose  performances  the  com- 
plainant corporation  in  the  conduct  of  its 
business  in  this  state  planned  to  derive  llts 
income,  were  not  employed  or  paid  by  the 
complainant  corporation,  but,  on  the  con- 
trary, were  employed  and  paid  by  the  de- 
fradant  partnership;  but  nevertheless  each 
troupe  caused  by  the  complainant  corpora- 
tion to  appear  at  the  theater  of  the  defend- 
ant partnership  was  an  agency  used  by  the 
complainant  corimration  In  the  conduct  of 
Its  ordinary  business,  for  the  purpose  of  pro- 
dudng  for  It  an  Income  out  of  the  conduct 
of  its  ordinary  business,  and  the  agency  thus 
used  performed  the  acts  from  which  the  ln< 
come  to  the  complainant  corporation  result- 
ed In  the  state  of  Tennessee. 

It  Is  therefore  apparent  that  the  income 
which  the  complainant  planned  to  derive 
from  the  execution  of  the  contract,  and  for 
which  Income  It  sues  to  recover  In  this  case, 
resulted  as  a  sequence  of  the  foUowlog  acts 
in  the  order  named:  First,  the  consent  by 
complainant  to  the  terms  of  the  contract, 
which  consent  we  must  hold  was  given  in 
Tennessee,  since  It  is  clear  that  the  contract 
#as  consented  to  by  tiie  defendant  partn^- 
ahlp  at  Chattanooga,  In  that  state;  second, 
the  engagement  by  complainant  of  the  troupes 
of  actora  to  appear  on  scheduled  dates  in 
the  theater  of  the  defendant  partnership  (this 
act  was  done,  no  doubt,  by  the  complainant 
in  its  Chicago  office);  third,  the  actual  ap- 
pearance of  the  actora  pursuant  to  this  en- 
gagement In  the  theater  at  Chattanooga, 


Digitized  by 


Google 


492 


161  SOUTHWESTERN  BEPOBTBB 


(Tenn. 


Tenn.;  fourtli,  the  coUectitm  of  admlBslon 
money  from  the  several  audiences  by  the  de- 
fendant partnership,  and  the  remittance  by 
It  of  complainant's  share  of  the  .  money  so 
collected,  as  that  share  was  fixed  by  the 
terms  of  tbe  contract. 

Thus,  it  is  clear  that  three  of  the  four 
business  acts  from  which  the  Income  sued 
for  resulted  were  acts  done  In  Tennessee, 
and  done  or  to  be  done  there  under  the  terms 
of  the  contract  by  the  complainant  through 
agencies  employed  by  It  We  think  this 
brings  It  clearly  within  the  general  mle  al- 
ready announced. 

Ab  bearing  upon  the  subject  under  discus- 
sion, and  generally  sustaining  our  views 
thereof,  we  cite  the  following  additional  au- 
tboritieB:  Chattanooga  Bldg.,  etc.,  Associa- 
tion V.  DensoD,  189  tJ.  S.  4^,  23  Sup.  Ct. 
630,  47  h.  Ed.  870 ;  Lumberman's  Insurance 
Co.  V.  Meyer.  197  U.  S.  407,  25  Sup.  Ot.  483, 
49  Jj.  Ed.  810;  Mutual  Life  Insurance  Ca 
V.  Spratley.  172  U.  S.  602,  19  Sup.  Ct.  808, 
43  L.  Ed.  560;  Diamond  Glue  Co.  v.  XI.  S. 
Glue  Co.,  187  U.  S.  611,  23  Sup.  Ct  206,  47 
L.  Ed.  381;  International  Text-Book  Co.  v. 
Plgg,  217  V.  S.  91.  80  Sup.  Ct  481.  64  L. 
Ed.  678.  24  L.  B.  A.  (N.  9.)  493. 18  Ann.  Oos. 
1103. 

Without  further  discussion,  we  bold  that 
tbe  Indebtedness  evidenced  by  the  account 
sued  on. arose  ont  of  buidness  conducted  In 
this  state  by  the  complainant  Amusement 
Company  without  precedent  compliance  on  its 
part  with  our  statutes  already  cited,  and 
therefore  that  It  cannot  maintain  this  suit 

It  results  that  tbe  decree  of  the  chancel- 
lor will  be  reversed,  and  the  suit  dismissed. 

WILLIAMS,  J.  (dissenting).  I  do  not  con- 
ceive that  there  is  presented  by  this  record 
a  case  of  doing  business  in  this  state,  un- 
der the  statute  cited,  on  the  part  of  the 
Amusement  Company.  It  had  no  plant, 
proper^,  office,  agent,  or  agency  in  this 
state.  It  vras  related  to  tbe  resident  firm  of 
Catron  ft  Albert  as  contractor  to  contractee, 
and  to  nonresident  managers  or  pU^era  In 
like  manner,  and  was  but  an  Intermediary. 
I  fall  to  see  how  the  respective  contractual 
rations,  conceived  of  singly,  or  Of  tbat 
were  permissible)  In  conjunction,  can  be  said 
to  fix  upon  the  company  tbe  status  assigned 
it  by  the  majority. 


BAIBD  T.  SMITH. 
(Snpreme  Court  of  Tennessee.  Nov.  28,  19X3.) 

CONTEACTS  (I  117*)— LESSENINQ  CoUFETITIOH 

— Sau  of  Business. 

The  proviaioD  of  a  contract  by  which  one 
Bells  his  stock  of  xoods  and  the  fixtures  of  his 
store,  that  he  will  not  in  that  town  for  five 
years  engage  in  business  in  competition  with 
the  buyt>r.  does  not  "tend  to  lessen  free  and 
full  competitioD"  in  the  sale  of  articles  that 
bad  become  a  part  of  the  mass  of  tbe  property 
in  tbe  state.  In  violation  of  Acts  1903,  c.  140, 


1 1;  tbe  meaning  of  "competition,**  or  of  undne 
or  unreasonable  restraint  of  trade,  under  the 
common  law,  not  being  changed  by  tbe  statnte. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |8  564-569;  Dec  Dig.  I  117.*] 

App^l  from  Chancery  Court,  Campb^l 
County;  Hugh  G.  Kyle,  Chancellor. 

Salt  by  M.  B.  Balrd  against  W.  G.  Smith. 
I>ecree  for  complainant  Detttidant  appeals. 
Affirmed. 

H.  K.  Tramell.  of  JelUco,  tor  appellant. 
John  Jennings.  Jr..  of  JelUco,  for  appellee. 

BUCHANAN.  J.  On  Kfay  9, 1010.  tbe  por- 
Ues  above  named  entered  into  a  written  con- 
tract wherry  Smith  sold  to  Baird  tbe  entire 
stock  of  merdiandlse  and  fixtures  located  in 
a  certain  storefaonse  in  Jdlico,  Tenn.,  known 
as  the  "Racket  Bt<we."  Tbe  contract  cod* 
tains  the  terms  of  sale  (which  are  not  mate- 
rial to  be  set  oat  here),  and  then  proceeds 
as  follows: 

"Farther  considerations  of  this  agreement 
are  as  follows: 

"The  said  W.  G.  Smith  binds  blmself  in 
the  sum  of  one  thousand  dollars  ($1,000.00). 
to  be  paid  to  the  said  M.  B.  Baird.  doe  only 
under  tbe  following  conditions:  ^onUI  the 
said  W.  Q.  Smith  enter  into  any  badness 
other  than  tbe  business  which  be  is  now 
connected  with,  vi&.  the  Smith  Shoe  ft  Cloth- 
ing Company,  ia  the  town  of  Jelllco,  for  a 
peiiod  ot  five  (6)  years.  In  any  line  of  mer- 
chandise  that  would  be  coneddered  In  compe- 
tition to  tbe  store  sold  to  U.  B.  Balrd,  then 
the  said  W,  O.  Smidi  agrees  to  pay  one 
tboosand  doUars  (91,000.00)  to  said  M.  e:. 
Baird  for  this  privily" 
'The  contract  was  in  duplicate  executed  in 
tbe  presence  of  two  witnesses,  and  signed  by 
the  respective  parties.  Baird  paid  tbe  cm- 
stderatlon  money,  entered  into  possession  of 
the  Btodk  and  flxtiues,  and  since  the  date  of 
the  contract  has  beoi  doing  business  at  the 
"Badcet  Store."  On  November  26.  1012,  be 
brought  this'  salt;  seeking  a  decree  against 
Smith  for  $1,000  and' interest  upon  an  alleged 
breach  ot  the  above-^noted  portion  of  the 
contract 

The  chancellor  decreed  as  prayed  In  the 
bill,  and  Smith  appealed,  and  bas  assigned 
errors  In  this  court 

It  is  the  oidnlon  of  the  majority  of  the 
court  On  which  tbe  writer,  however,  does  not 
concuz)  that  the  contract  was  breached  by 
Smith,  and  that  so  far  as  tbls  branch  of  the 
case  is  concerned  there  was  no  error  in  tbe 
decree.  This  branch  of  the  case  hss  been 
disposed  of  in  an  oral  opinion  and  need  not 
be  farther  noticed. 

Tbe  next  and  only  ranalnlng  questiini  aris- 
es upon  Smith's  Insistence  that  the  cliancel- 
lor  should  have  held  tbe  clause  quoted  from 
the  contract  void,  because  It  was  a  contract 
tendli^  to  lessen  full  and  free  competition  In 
tbe  sale  of  merchandise,  within  the  meaning 
of  chapter  140.  Acts  of  1903.  It  is  urged  that 


*¥m  othtr  casM  see  sama  topic  and  section  NUMBER  In  Dec.  Die  A  Am.  DIr-  Kar-No.  Btirim  it  Rap'r  Intane 
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the  lessening  or  restraint  of  competition 
need  not,  under  the  act,  be  nnreasonable,  aa 
it  must  hare  been  at  common  law,  in  order 
to  Invalidate  the  contract,  bnt,  on  the  con- 
trary, under  the 'act  a  mere  tendency  toJes- 
sen  full  and  free  competition  invalidates  the 
contract 

An  analysis  of  sectlcw  1  of  the  act  In  quee- 
titm  reveals  a  tvrofold  purpose  In  the  passage 
of  that  section. 

The  first  was  to  preserve  full  and  free 
competition  in  the  sale  of  articles  of  mer- 
chandise which  had  become  a  part  of  the 
mass  of  property  in  the  state. 

The  second  was  to  preserve  full  and  free 
competition  In  the  sale  and  manufacture  of 
articles  of  domestic  growth  and  domestic 
raw  material,  and  to  prevent  all  combi- 
nations tending  to  affect  the  price  or  cost 
tliereof  to  the  consumer  or  producer. 

With  the  second  of  these  purposes  we  are 
not  concerned  in  the  pi%sent  case.  It  Is 
the  first  purpose  of  the  act,  and  how  far,  If 
at  all,  it  has  chained  the  rules  of  the  com- 
mon law  with  respect  to  contracts  of  this 
character,  that  we  must  consider  In  the  pres- 
ent case. 

We  think  the  only  change  In  the  common 
law  the  statute  has  wrought  is  accomplished 
by  the  use  of  the  words  "tend  to"  in  the  first 
section  of  the  act  The  test  at  the  common 
law  had  been  whether,  in  point  of  fact,  the 
contract  or  other  matter  in  question  did  in 
fact  work  an  undue  or  unreasonable  re- 
straint upon  full  and  free  competition;  the 
test  nnder  the  statute  is  whether  it  "tends 
to"  do  so.  The  statute  works  no  change  In 
the  meaning  of  the  word  "competition"  as  It 
was  understood  at  common  law,  nor  does  it 
change  what  was  at  common  law  undue  or 
unreasonable  restraint  of  trade,  or  such  re- 
straint of  the  aynonymons  term,  "full  and 
free  competition." 

So  fbe  question  before  us  narrows  down  to 
the  iKiiot  of  determining  whether  the  con- 
tract in  suit,  or  that  part  of  It  quoted  here- 
in, tended  within  the  meaning  of  the  first 
section  of  the  act  to  lessen  full  and  free 
competition,  and  therefore  contravened  the 
public  policy  underlying  the  act 

Under  the  common  law  in  force  In  this 
state  prior  to  any  l^lalation  on  the  subject, 
only  such  combinattons,  contracts,  or  agree- 
ments as  operated  to  the  prejudice  of  the 
public  interest  by  unduly  obstrncting  the  due 
course  of  trade,  or  which,  either  because  of 
thdr  inherent  nature  or  effect,  or  because  of 
the  evident  purpose  of  the  act,  injuriously 
restricted  trade,  were  denounced  as  void  on 
grounds  of  public  policy. 

Such  was  the  holding  of  the  Supreme  Court 
of  the  United  States  in  U.  S.  t.  American 
Tobacco  Ca,  221  U.  S.  171,  174,  31  Sup.  Ot 
632,  65  li.  Ed.  693,  694,  where  it  was  said 
that  the  statute  under  consideration  there 
^lould  be  so  Interpreted  as  not  to  restrain 
the  power  to  make  "normal  and  usual  con- 


tracts to  further  trade  by  resorting  to  all 
normal  methods,  whettier  by  agreement  or 
otherwise,  to  accomplish  such  purpose."  And 
80  we  think  the  act  in  question  in  the  present 
case  must  be  read  and  interpreted.  E<very 
contract  by  which  one  person  secures  to  him- 
self the  ownership,  dominion  over,  and  right 
to  fix  a  price  on  or  sell,  or  to  keep  for  his 
use,  a  particular  portion  of  the  common  mass 
of  merchandise  In  the  state,  is  to  that  extent 
an  exclusion  of  the  like  rights  in  all  others 
over  that  property  during  his  ownership,  and 
such  person,  if  nnder  no  public  duty  or  con- 
tract to  part  with  the  merchaiidlse,  may  keep 
and  use  It,  or  sell  it  at  such  price  as  he  sees 
fit  He  is  free  to  do  as  he  likes  in  respect 
to  it ;  and  so  was  the  vendor,  from  whom  he 
acquired  title,  if  similarly  circumstanced. 

And,  as  we  see  the  present  case.  Smith, 
who  had  gathered  Into  his  "Backet  Store"  a 
part  of  the  common  mass  of  merchandise  In 
the  state,  and  who  by  sale  of  merchandise  of 
like  character  in  that  place  had  built  up  a 
good  name  or  good  will  for  his  business  in 
that  particxilar  class  of  merchandise,  had  a 
property  right,  not  only  In  the  merchandise 
and  fixtures  sold  to  Baird,  but  also  in  the 
good  will  or  name  of  the  business.  The  con- 
tract between  Smith  and  Balrd  does  not  ex- 
pressly convey  the  good  will  of  the  business; 
but,  notwithstanding  this  fact,  we  think 
Smith's  right  was  clear  to  sell  the  stock  of 
merchandise  and  fixtures,  and  as  an  incident 
of  his  ownership  of  the  stock  and  the  busi- 
ness conducted  by  him,  and  as  an  element 
entering  into  and  forming  a  part  of  the  val- 
ue thereof,  to  bind  himself  not  to  engage  in 
business  In  competition  with  Balrd  In  the 
town  ot  Jellico  for  the  period  of  time  named 
In  the  contract  Jackson  v.  Byrnes,  103 
Tenn.  698.  54  S.  W.  984;  Bradford  t.  Furni- 
ture Co.,  115  Tenn.  610,  02  S.  W.  1104,  9  I/. 
B.  A.  (U.  S.)  079;  Turner  v.  Abbott,  116 
Tenn.  725,  94  S.  W.  64,  6  L.  R.  A,  (N.  a) 
892,  8  Ann.  Cas.  160;  Smith  v.  Webb  (AlaJ 
68  South.  913,  40  L.  B.  A.  (N.  S.)  1192. 

We  do  not  think  the  contract  tended  to 
restrain  full  and  free  competition  within  the 
meaning  of  tlie  act  of  1003.  Our  case  of 
Turner  v.  Abbott,  supra,  Is  controlling  au- 
thority In  the  present  case. 

The  act  of  1903,  upon  other  phases  than  that 
involved  In  the  present  case,  has  been  consid- 
ered by  this  court  In  State  v.  Wltherspoon,  115 
Tenn.  138, 90  S.  W.  852;  State  ex  rel.  v.  Woolen 
Mills,  116  Tenn.  267,  89  S.  W.  741,  2  U  R. 
A.  (N.  S.)  493,  112  Am.  St  Rep.  825;  Stand- 
ard Oil  Co.  V.  State,  117  Tenn.  642,  100  S.  W. 
705,  10  L.  R.  A.  (N.  S.)  1015 ;  State  ex  rel. 
V.  Standard  OU  Co.,  120  Tenn.  138,  110  S. 
W.  565.  And  the  act  is  considered  by  the  Su- 
preme Court  of  the  United  States  In  Standard 
Oil  Co.  V.  Tenn.,  217  U.  S.  413,  SO  Sup.  GL 
543,  54  L.  Ed.  817. 

It  results,  from  the  views  expressed,  that 
the  decree  of  the  chancellor  must  be  affirmed, 
with  costs. 
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(Sopreme  Court  of  Tenneuee.   Nor.  29,  1918.) 

1.  BIabtbb  AnD  Sestaht  (|  103*)— Mastxb's 
XdABnjTT— Skbvant's  Dutt  to  Obkt  Buu 

— 'NONDKLIOABUE.  * ' 

While  In  instancei  the  giving  of  tigiialB 
nifty  be  the  nondelegable  dn^  of  the  master, 
the  term  "nondelegable"  does  not  mean  that 
the  master  ma;  not  impose  apon  a  servant  the 
duty  of  giving  signals  prescnbed  for  bis  own 
safetr.  and  miere  snch  signals  are  not  given 
at  socli  a  place  as  his  dot?  requires  he  cannot 
recover  for  injory  resnltuig  merefrom. 

[fild.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  IMg.  1 17B;  Dee.  Dig.  f  IDS.*] 

2.  Mastxb  and  Sebvart  ({  243*)— Mastib'b 
lxabiijtt— noncokflianoe  with  buus. 

Deceased,  with  otlier  machinists,  descend- 
ed in  a  mining  shaft  to  repair  a  pump  after  be- 
ing warned'  by  the  master  carpenter,  repairing 
the  upper  part  of  the  sliafL  that  the;  shoald 
not  come  into  the  shaft  until  they  notified  him 
by  knocking  on  a  pipe;  but  when  the  repair 
was  flniahed  the  foreman  said,  "Gome  on."  and 
went  into  the  hoisting  basket^  followed  by  de- 
ceased, who,  as  he  was  getting  into  the  basket, 
was  bit  by  a  piece  of  tmiber  falling  from  the 
carpenters  work  and  killed.  Held,  that  de- 
ceased bad  no  right  to  infer  that  the  foreman 
had  obeyed  the  rule  as  to  notice,  and  that,  as 
he  himself  could  have  given  notice,  his  failure 
to  observe  the  role  was  nei^lgeiiee,  defeating  a 
recovery. 

[Ed.  Note.— Fcnr  otlMr  cases,  see  Ibwter  and 
Servant,  Cent  Dig.  B  682,  7D8-775;  Dee.  Dig. 
S  248.*I 

Appeal  from  Olrcolt  Court,  Knox  Conntj; 
Ton  A.  HnfEaker,  Judge. 

Action  by  Bertte  Smiai  against  tbe  Ameri- 
can Zinc  Company.  Judgment  for  xAalntUE 
was  afflnned  In  tbe  Court  of  GlvU  Appeals, 
and  defendant  aK>ealaL  Berened,  and  judg- 
ment for  defendant 

Comtek,  FrantE,  McConnell  ft  Seymour,  of 
EnoxviU^  for  appelant  Pickle,  Turner  & 
Kemwly,  of  Knoxvlll^  for  app^lee. 

WIIXIAMS,  J.  This  suit  was  brought  by 
Mrs.  Bertie  Smith  to  recover  of  the  Ameri- 
can Zinc  Company  for  the  death  of  her  hus- 
band, James  C.  Smith,  which  occurred  In  a 
mining  operation. 

Deceased  was  an  experienced  machinist  in 
the  employ  of  tbe  company,  under  a  master 
machinist,  Edleman,  his  foreman,  and  at  the 
time  was  engaged  In  attending  to  tbe  repair 
of  pnnye  In  the  mine  then  being  driven.  He 
was  ordered  by  Edleman  to  accompany  him 
and  a  second  assistant,  Calne,  down  a  shaft 
of  the  mine  to  repair  a  pump.  The  three- 
used  for  descent  a  hoisting  apparatus.  A  head 
carpenter  and  several  assistants  were  engag- 
ed in  lining  the  shaft  with  lumber,  and  as 
the  three  machinists  started  down  the  head 
carpenter  cautioned  all  of  them  to  algnal  to 
him  by  tapping  on  a  pipe  line,  that  extended 
up  tlie  shaft,  before  coming  from  ttie  pump 
into  the  shaft  to  make  ttie  ascent;  this,  so 
that  the  carpratry  crew  could  discontinue 
work  above  and  avoid  injury  to  the  machin- 
ists by  falling  timber  being  worked  by  the 


caipentors  or  by  rock  dislodged  lu  tbttn. 
Aftw  fixing  the  pump,  the  deceased,  SmUh, 
for  the  nuLChlnlBts,  before  going  from  tbe 
pump  Into  tlie  abaft,  tapped  on  the  pipe  line 
without  direction  from  bis  foreman  so  far  as 
the  proof  shows.  Tfae  head  carpenter  gave  a 
return  signal  that  all  was  right,  and  0ie  ma- 
chinists reached  tbe  surface  in  safety. 

The  pump  did  not  work  promptly,  and 
Foreman  Edleman  again  took  his  crew  down 
the  shaft  to  give  it  furUier  attention,  when 
they  were  again  warned  by  the  head  carpen- 
ter: "Whatever  you  do,  don't  come  abont 
that  shaft  until  you  let  me  know  you  are 
coming." 

These  warnings  were  in  accord  with  a  rule 
of  the  company  in  proof  to  this  effect:  "The 
rule  of  the  mine  with  respect  to  the  protec- 
tion of  the  men  coming  into  the  shaft  where 
the  timbering  was  going  on  was  that  any- 
body coming  to  the  bottom  of  tbe  shaft  would 
knock  on  tbe  pipe,  and  the  tlmbermen  were 
to  answer  by  rapping  on  the  pipe  and  calling 
down."  The  proof  farther  establishes  that 
under  the  rule  any  workman  desiring  to  go 
up  the  shaft  was  to  give  the  signal  or  to  see 
that  it  was  0ven.  In  going  Into  tbe  diaft 
for  the  second  ascent,  no  signal  was  gtvra  by 
either  of  the  three  machinists.  Foronan 
Edlenum  said,  "Gome  on,  we  will  ascend  to 
the  surface,"  and  all  started  together.  Edle- 
man went  to  tbe  hoisting  basket;  and  got  In; 
Qidne  fiidlowed  next,  and  got  In;  and  as  de- 
ceased api^oached  the  basket  and  was  in  the 
act  of  getting  In.  a  block  of  Umber  tell  from 
where  tb»  carpoiters  wen  at  work,  abont 
180  feet  above^  end  bit  and  Instantly  kiUed 
Smith. 

It  appears  from  the  testimony  that  the 
pump  was  located  out  ct  danger  range  about 
eight  feet  from  the  sbaf^  and  tbat  tbe  sound 
produced  by  tapping  on  the  pipe  line  could 
be  beard  for  several  hundred  feet  frOm  the 
shaft 

The  company  made  a  motion  for  peremp- 
tory instructions  In  its  favor,  but  this  was 
overruled.  The  case  went  to  a  Jury,  which 
gave  plalntlft  a  verdict 

The  disposition  of  the  case  in  tbe  Court  of 
Civil  Appeals  is  best  shown  by  an  exowpt 
from  its  opinion,  as  follows: 

"The  sole  question  In  this  case,  as  we  view 
it,  is:  Was  the  foreman  guilty  of  negligence 
In  falling  to  notify  tbe  carpenters  at  work 
above  them  in  the  shaft  of  the  taet  tbat  they 
were  entering  the  elevator  to  be  carried  to 
the  surface? 

"The  proof  is  not  clear  as  to  what  was  said 
when  the  foreman  said  to  the  deceased  and 
the  other  employ^  'Let  us  return  to  tbe  sor- 
£ace.*  As  a  matta  of  fact;  he  eatereH  the 
basket  of  the  elevator  first,  and  it  was  bis 
duty  to  tap  tlie  pipe  to  noUfy  the  carpenters 
above  of  the  fact  tbat  they  were  Qiere  to  be 
carried  to  the  surface. 


•For  otber  csMS  see  ssm*  topic  and  McUon  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  lodexaa 
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"The  cue  runs  sloof  a  narrow  margbi,  but 
we  fldnk  the  deceased  lost  hla  life  by  virtue 
of  ttJa  nacUEence  of  tbe  foreman,  and  Uie 
whole  diarge  of  the  trial  Judge  embraced  Id 
tba  awdgnmentB  of  error  rerolTas  annmd 
this  Kris  oneBtlon  aa  to  Tluattier  or  not  tbe 
fWeman  was  gnUt^  of  ne^gmoa  fli  fldUng 
to  notify  the  carpenters  above  that  they 
were  ent«lng  tbe  elevator  for  tbe  purpose 
of  being  carried  to  the  surface.  If  it  was 
also  tbe  duly  of  tbe  deceased  to  notuy  tbenit 
tben  bis  representative  could  not  recover  In 
this  case;  but  we  think  he  had  tbe  right  to 
rely  upon  the  foct  that  the  foreman,  who 
preceded  him  in  entering  the  levator,  had 
notified  tbe  carpenters  above  of  tb^  Inten- 
tion to  be  carried  to  the  sorfaca," 
.  [1]  It  wm  be  noted  that  the  Court  of  Civ- 
il Appeals  held  that.  If  It  was  the  duty  of 
tbe  deceased.  Smith,  to  nottfy  the  carpenters 
above,  by  means  of  tbe  signal,  there  could  be 
no  recovery  to  this  cas&  This  Is  a  true  con- 
ception  and  statement  of  the  law.  While  in 
instances  the  giving  of  signals  may  be  the 
nondelegable  duty  of  the  master,  It  Is  not 
meant  by  tbe  word  '^ndelegabl^  that  the 
master  may  not  Impose  the  du^  upon  a  glv- 
oi  anplc^fi  to  give  signals  prescribed  for 
his  own  safety. 

"An  acdon  cannot  be  maintained  where 
it  was  the  du^  of  the  Injured  servant  to  di- 
rect other  employes  by  means  of  signals,  and 
tbe  Injury  ms  due  to  the  fact  that  those 
sUiiialB  vreK  Improperly  given,  or  were  not 
given  at  such  time  and  place  as  his  doty  re- 
quired." 8  Labatt,  Master  A  Servant  (2d 
£d.)  1 12aO:  26  Cy&  1284. 

While  the  proof  does  show  that  the  duty 
to  give  the  signal  was  Imposed  upon  Edle- 
nun,  as  foreman.  It  also  further  shows  that 
Hie  same  duty  under  tbe  rale  rested  equally 
and  alike  upon  deceased. 

That  court  was  further  of  view,  as  we  cod- 
strae  the  opinion,  that  deceased  had  the 
rl^t  to  rely  upon  the  fact,  as  excusing  blm 
trom  giving  tbe  signal,  that  the  foreman, 
Edleman,  in  leading  tbe  way  to  the  basket 
fbr  ascent,  had  given  tbe  signal,  and  there- 
fore ito  ruling  was  to  favor  of  tbe  plaintiff 
on  tbe  motion  for  peronptory  Instructions. 

As  was  Indicated  by  tbe  Court  of  Civil 
Axvpeals,  the  margto  tor  liability  was,  In  Ite 
opinion,  a  narrow  <me,  and  the  authorities 
mUng  the  point  appear  to  be  by  no  means 
nnmoons. 

In  the  case  of  Atchison,  ete.,  R.  Co.  v. 
Reesman,  60  Ved.  870,  378,  9  G.  C.  A.  20,  28, 
23  I<.  B.  A.  768,  772,  It  was  ui^ed  in  belialf 
of  an  Injured  brakeman,  plaintiff,  that  his 
disobedience  of  tbe  company's  rules,  though 
It  contributed  to  his  injury,  should  not  be 
accounted  to  him  as  contributory  negllgaice, 
because  the  disobedience  was  with  the  knowl- 
edge and  consent  of  tbe  conductor  as  bis 
superior.  Ur.  Justice  Brewer,  sitting  at 
circuit  as  Circuit  Justice  delivering  the 
opinion  of  the  court,  said:  "The  duty  of 
obedience  to  toe  roles  of  tbe  employer  is  one 


resting  alike  upon  aU  emplivte;  and,  whos 
an  employe  claims  to  recover  trom  his  em- 
ployer for  Injuries  resoitiiv  tJuongh  the  lat- 
t^a  negligence,  he  cannot  escape  the  oonse- 
Quences  of  bis  own  act  contributing  to  Bn<jb 
injury— an  act  done  In  known  vicdatUm  of 
the  rules  of  such  employer— on  the  ground 
that  his  immediate  superintendent  knew  and 
assented  to  such  act  of  violation.  If  It  were 
otherwise  thai  the  snptouieas  and  n^U- 
gence  of  any  superlntendtog  officer  of  a  cor- 
poration would  relieve  a  subordinate  from 
responsibility  for  his  own  conduct  In  other 
words,  the  wrong  of  one  employ^  Is  excused 
by  a  like  wrong  of  another.  Tbe  employe  in- 
jured through  his  own  omission  of  duty  es- 
capes llabill^  for  such  omission  because 
some  other  employe  Is  equally  careless." 

The  recent  case  of  New  Tork,  etc.,  B.  Co. 
V.  Bopp,  76  Ohio  St  449,  81  N.  B.  748,  11  L. 
B.  A.  (N.  S.)  413,  tovolved  a  claim  of  an  em- 
ploye (Bopp)  that  his  failure  to  obey  a  rule 
respecting  signaling  was  excused  by  the  pres- 
ence and  consent  of  his  superior  (Whalen). 
Tbe  court  said:  "This  theory  of  the  case 
does  not  seem  to  us  to  be  tenable.  For  aught 
that  appears,  the  rules  were  equally  obliga- 
tory on  both  Whalen  and  the  plaintiff.  They 
certainly  were  binding  on  the  plalntlfl,  ai^ 
tbe  violation  of  tbe  rules  by  Whalen,  wheth- 
er he  were  a  superior  or  not  could  not  re- 
lease the  plaintiff  from  his  contractual  obli- 
gation, which  was  made  for  tbe  benefit  of 
both  himself  and  his  employer.  ^*  *  •  Nei- 
ther can  such  authority  [of  Whalen  to  sus- 
pend the  rule  aa  to  Bopp]  be  implied  from 
the  fact  that  Whalen  had  authority  to  direct 
and  control  the  plaintiff  to  tbe  performance 
of  his  duties  as  a  car  repairer.  Bis  authori- 
ty to  control  and  direct  was  authority  to  con- 
trol and  direct  wlthto  the  limitotlons  of  tbe 
rules  prescribed  by  the  company  tor  the  gov- 
ernment of  all  employes.  *  •  *  Nor  bad 
tbe  platotiff  tlie  right  to  lnf«r  a  waiver  of 
tbe  role  to  any  case.  !nieie  is  wat  even  room 
for  an  argument  firom  the  necessity  of  tbe 
case ;  for  the  plaintiff  could  have  obeyed  the 
order  of  Us  supolor  and  still  have  protected 
himself  from  injury  by  obeying  tbe  rulow" 

[2]  We  need  not  In^  the  pradtog  case,  bold 
that  a  snperlor  cannot  to  any  case,  for  lade 
of  aathoril7,  so  oxdee  an  Inferior  employe  as 
to  ftea  tbe  lattw  trom  the  obligation  of  a 
l^ven  rale  blndtog  alike  on  both,  tor  here 
thrae  was  no  order  or  direction  proceeding 
from  tbe  snperlor  to  Sndtb  to  disregard  the 
rule  prescribed  for  tlu^  protecticm.  This 
was  also  true  in  the  Ohio  case,  to  which  the 
court  further,  to  this  connectloi^  wrote: 
"Although  tbe  platotiff  had  not  been  told  by 
Whalen  to  dlsr^rd  ttie  rnle^  and  altboi^b 
be  had  not  looked  to  see  if  tbe  signals  were 
placed,  and  nothii^  bad  been  said  on  the 
subject"  it  is  claimed  that  "he  had  the  right 
when  called  by  Whalen  to  come  and  help  him 
on  the  repairs  on  which  Whalen  was  work- 
ing to  toke  it  for  granted  that  Whalen  had 
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done  his  duty,  or  to  Infer  from  Whalen's  cos- 
duct  and  sorroimdliig  drcamBtances  that  the 
rale  was  snspended  for  the  time  being" — and 
the  court  denied  that  the  plaintiff  employ^ 
had  the  right  to  bo  infer.  See,  also,  Central 
R.  Co.  y.  Kitchens,  83  Ga.  63,  9  8.  B.  a27: 
26  Cyc.  1270. 

In  our  opinion,  the  nile  thus  last  declared 
Is  sound,  and,  further,  that  it  Is  ai^Ucable 
to  the  facts  of  the  case  at  bar.  Bmith  bad 
no  rlsfat  to  infer  that  Gdleman  was  by  closer 
attention  and  compliance  absolving  him  from 
an  observance  of  the  rule,  reinforced  by  the 
'Cautions  given  immediately  before  to  him 
and  Edleman  alike.  If  It  be  conceived  that 
Bdlonan  directed  Smith  to  follow  him  out 
Into  the  shaft  and  into  tlie  basket  then  for 
ai^^t  that  appears  Smith  conld  have  done 
so,  and  also  have  compiled  with  the  rule  by 
tapping  the  signal  on  the  idpe  line.  If  Edle- 
man  disregarded  the  rule^  that  fiict  did  not 
operate  to  acqnlt  deceased  oegUgence  in 
req^ect  of  bis  own  omission. 

Othffir  cantentlrats  are  disposed  of  orally. 

Tbe  motion  for  peronptray  instructions 
should  have  been  sustained.  Beversed,  with 
Judgment  here  in  accord. 


ST.  LOUIS,  I.  M.  ft  S.  BT.  CO.  t.  Mc- 
CONNELL  et  aL 

<Supreine  Court  of  Arkansas.    Dec.  1,  1913.) 

1.  RKFonuATioN  or  IirsrauuxnTs  iM  45*)— 

EVIDENCOB— SumCIBVCT. 

Before  a  written  instroment  will  be  re- 
formed for  mutual  mistake,  the  evidence  of 
the  mistake  must  be  dear  and  conviDdng. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Inatruments,  Cent.  Dig.  H  Ifi7-19B:  Dec 
Dig.  1  46.*1 

2.  Bbfouutioh  or  iHSTBuiOBinn  d  ^*)— Ao- 
non. 

In  ejectment,  where  defendants  filed  a  cross- 
complaint  seekinff  a  reformation  of  their  deed, 
evidence  hdd  sufficient  to  support  a  decree  of 
reformation.* 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  167-193;  Dec. 
Dig.  S  46.*1 

8.  Befobmation  or  iNSTaniiEiiTB  (8  28*)  — 

BquiTABLE  Estoppel. 

Where  defendants  'purchased  land  from  a 
railroad  company  and  relied  upon  the  railroad 
company's  agent  to  insert  the  description  of 
the  land  wbich  was  the  subject-matter  of  the 
contract  In  tbe  application  for  the  purchase,  de- 
fendants are  not  estopped  from  securing  a 
reformation  of  their  deed  because  tbey  did  not 
examine  the  description  of  the  deed  and  as- 
certain that  It  failed  to  include  the  land  they 
sought  to  boy. 

[Ed.  Note.— For  other  eases,  see  Reforma- 
tion of  Instruments,  Cent  Dig,  I  S2 ;  Dec.  Dig. 
I  23.*1 

4.  Befobmation  or  Instbuments  (|  25*)— 
GsoTrnDs  fob  Rebobhation. 

Where  defendants  purchased  land  from 
plaintiff  and  went  Into  possession,  erecting 
structures  thereon,  they  will  not  he  denied  the 
right  to  a  reformation  of  their  deed  so  as  to 
make  it  include  the  land  purchased,  on  the 
ground  that  the  parties  cannot  be  placed  in 


statn  goo;  thp  reformation  of  the  iutrnment 
placing  the  parties  in  statu  quo. 

[Ed.  Note. — For  other  cases,  see  Reforma- 
tion of  Instruments,  Gent  Dig.  H  84-dO:  Dec. 
Dig.  i  25.«1 

Appeal  from  Johnson  Chancery  Court; 
Jeremiah  G.  Wallace,  Cliancellor. 

Decree  by  the  St  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  against  E.  T. 
McConnell  and  others.  From  a  judgment  for 
defendants  on  their  CEOSft«oiuplaint  plaintiff 
appeals.  Affirmed.  . 

0.  H.  Walser,  of  Little  RodE.  for  r.ppeUant. 
O.  O.  Patterson,  of  Olarksvllle,  for  appellees. 

Mcculloch,  o.  j.  [t,  t}  The  plaintiff,  st 

Louis,  Iron  Mountain  &  Southern  Railway 
Company,  instituted  this  action  In  the  circuit 
court  of  Johnson  conn^,  claiming  title  to 
certain  tracts  of  land  in  that  county,  and 
seeking  to  recover  possession  of  timber  cot 
by  the  defendants  on  the  land,  also  to  re- 
cover possession  of  certain  honses  and  mill 
sheds  situated  on  the  land.  The  lands  are 
described  In  the  complaint  as  the  S.  H  ot 
the  N.  W.  %  and  tbe  S.  W.  hi  of  the  N.  B. 
\i  of  section  31,  in  township  11  N..  range  22 
W.,  and  the  plaintiff  shows  a  complete  cftialn 
of  title  back  to  the  government  Damages 
were  also  sought  to  be  recovered  for  timber 
cut  and  removed  from  said  lands.  An  order 
of  attachment  was  Issued  and  levied  on  prop- 
erty of  the  defendants,  and  an  Injunction 
was  also  Issued,  restraining  defendants  from 
cutting  any  more  timber  or  removing  the 
houses  from  the  lands.  It  Is  shown  that  the 
defendants  have  erected  a  sawmill  on  the 
tracts  of  land,  and  are  proceeding  to  ctit  and 
remove  all  the  timber  on  the  aforesaid  tracts. 
The  defendants  answered,  alleging  that  Mc- 
Connell, one  of  the  defendants,  purchased 
said  lands  mentioned  above  from  the  plain- 
tiff, bnt  that,  by  mutual  mistake,  the  plaintUT 
conveyed  the  wrong  lands,  to  wit  the  S.  W. 
%  of  the  S.  W.  %,  the  S.  E.  V*  of  the  S.  W. 

and  tbe  S.  W.  14  of  the  8.  E.  %  of  section 
31,  in  township  11  N.,  range  22  W.  Defend- 
ants made  their  answer  a  cross-complaint, 
and  asked  that  the  cause  be  transferred  to 
the  chancery  court,  and  that  a  decree  be  en- 
tered in  their  favor,  reforming  the  deed  so  as 
to  correctly  describe  the  lands  according  to 
the  Intention  of  the  parties.  The  court  heard 
the  caus^  upon  depositions  of  witnesses,  and 
rendered  a  decree  In  favor  of  defendants,  re- 
forming the  deed  according  to  the  prayer  of 
the  cross-complaint  Damages  in  tbe  sum  of 
f250  were  also  awarded  to  the  defendants 
for  Injuries  sustained  by  reason  of  the  in- 
junction. The  plaintiff  has  prosecuted  an 
appeal  to  this  court 

It  appears  from  the  testlm<my  that  McCon- 
nell, one  of  the  defendants,  was  in  the  lum- 
ber business  In  Clarksvllle,  Ark.,  and  pur- 
chased lumber  from  Carllle,  also  one  of  tbe 
defendants.  Carllle  would  seek  out  pnrchase- 
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able  timlMr  lands,  and  HcGonnell  vonld  par* 
chase  tbe  same,  and  tben  give  Carlile  a  con- 
tract  Cor  cutting  the  timber  and  sawing  It 
Tbat  was  done  in  tttls  instance,  and  tbe  Ikroof 
tends  to  show  that  GarUle  selected  the  lands 
In  controTer^  tor  pnrdiase  and  reported 
same  to  HcConnell,  who  n^tlated  tbe  pttr^ 
chase  with  plalntlfTB  agent,  a  man  by  the 
name  of  Allison.  Ur.  Deane,  plaintUTs  general 
agent  In  charge  of  land  matters,  resided  and 
maintained  his  office  In  the  city  ot  Little 
Rock,  but  had  field  agents  who  lotted  after 
the  lands  and  negotiated  sales.  Allison  was 
a  field  agent  in  that  t^rltory,  and,  as  before 
stated,  the  sale  was  negotiated  with  him. 
Carlile  bad  a  surrey  of  the  lands  made,  and 
selected  the  lands  in  cootroversy  for  pur- 
chase and  reported  same  to  McConnell. 

The  evidence  adduced  by  tbe  defendants 
is  clearly  to  the  ^ect  that  the  lands  In  con- 
troversy were  tbe  ones  that  were  surveyed 
and  wblcb  they  intended  to  purchase.  They 
testified  tbat  they  represented  to  Allison, 
the  field  agent  of  plalntllT,  that  these  were 
the  lands  they  wanted,  and  relied  upon  him 
to  make  out  the  application  to  tbe  general 
agent  and  describe  tbe  lands  wanted.  Alli- 
son, tbe  field  agent,  wrote  out  the  application, 
which  described  other  lands,  and  it  was  sign- 
ed by  McConnell,  as  he  says,  upon  reliance 
that  Allison  had  written  tbe  correct  descrip- 
tion of  the  lands.  The  application  was  sent 
in  and  accepted  and  deed  forwarded  to  Mc- 
Connell, who,  as  be  says,  thought  it  described 
the  lands  correctly,  had  It  recorded,  and  put 
it  away.  Thereafter  be  paid  the  taxes  on  tbe 
lands  through  Ms  agent,  but  did  not  give  tbe 
matter  his  personal  attention,  and  never 
knew  until  this  suit  was  Instituted,  three 
years  later,  that  the  deed  described  lands 
which  he  did  not  Intend  to  purchase^  The 
evidence  shows  also  that  tbe  lands  were  all 
for  sale  at  the  same  price,  and  that  the  lands 
in  controversy  were  timber  lands  which  were 
of  tbe  kind  that  McConnell  was  seeing  to 
purchase,  and  that  he  had  no  use  for  tbe 
other  tracts,  which  bad  no  timber  on  them. 
The  appeal  presents  purely  a  question  of  fact 
whether  such  a  mntnal  mistake  was  made  as 
calls  for  the  reformation  of  the  deed,  and 
whether  that  mistake  is  established  by  such 
clear,  convincing,  and  satisfactory  evidence 
as  will  justify  a  court  of  chanwcy  in  reform- 
ing a  written  instrument.  We  are  convinc- 
ed from  the  testimony  that  defendant  Hc- 
Conn^  never  intended  to  bny  the  lands 
which  were  actually  conv^ed  to  Mm,  but 
that  he  Intended  to  purchase  and  tiiougbt 
he  was  purchasing,  the  lands  vi^ch  Carlile 
had  selected,  and  that  he  never  knew  until 
the  commencement  of  this  action  tbat  a  mis- 
take had  been  made.  Without  analyzing  the 
testimony  In  any  minute  degree,  we  are  of 
the  opinion  that  it  meets  ttie  well-estebllsbed 
rule  that,  before  a  written  instrument  vrill 
be  reformed,  the  evidence  must  be  clear  and 


convlndiv-  This  rule  Is  well  established  by 
decUdona  of  this  court  in  eases  dted  on  the 
briefs  of  counsel  on  both  sides,  and  need  not 
be  elaborated  upon  further. 

t3]  Learned  connscil  fbr  the  plaintiff  Invoke 
Uie  rule  that  defiant  McConnell  is  eetop- 
ped  to  dispute  the  correcteess  of  the  descrip- 
tion in  the  deed  by  reason  of  his  neglect  to 
read  it  when  he  had  an  oppwtnni^  to  do  so. 
We  do  not  think  tbat  be  Is  bound  by  this 
omission,  because  he  relied,  as  he  had  a  right 
to,  upon  the  agent  of  tbe  company  inserting 
the  correct  description.  He  knew  nothing 
about  the  description  himself,  and  trusted  to 
the  agent  to  correctly  write  It  down,  and  the 
act  of  tbe  agent  was  equivalent  to  a'rfepreten- 
tatlon  tiiat  be  bad  done  so.  If  he  was  misled 
by  what  amounted  to  a  mlsrepresentetlon  on 
tbe  part  of  plaintiff's  agent,  he  would  not  be 
estopped  by  reason  of  his  failure  to  read 
over  the  paper  or  by  accepting  tlie  deed. 
Stewart  v.  Fleming,  96  Ark.  371,  131  S.  W. 
065;  Outcault  Advertising  Co.  v.  Young,  161 
S.  W.  142.  He  took  possession  of  the  tracts 
of  land  In  controversy,  erected  a  sawmill,  and 
continued  without  molestation  until  the  com- 
mencement of  this  suit,  to  cut  the  timber. 

[41  Nor  is  there  anytblng  In  tbe  contention 
that  reformation  should  be  denied  because 
the  parties  cannot  be  put  in  statu  quo,  for 
the  statns  of  tbe  parties  is  restored  according 
to  the  equities  of  the  case  by  revesting  tbe 
title  in  plaintiff  which  was  conveyed  by  the 
deed,  and  by  vesting  title  to  tbe  lands  in  con- 
troversy in  defendant  McConnell.  We  are  of 
tbe  opinion  that,  after  giving  due  considera- 
tion to  tbe  finding  of  the  chancellor,  we  can- 
not say  that  the  evidence  Is  not  snfllcient  to 
come  up  to  tbe  rule  of  clearness  and  certain- 
ty necessary  to  reform  a  written  Instrument. 

It  is  not  contended  tbat  tbe  evidence  is  in- 
sufficient to  warrant  the  finding  as  to  dam- 
ages by  reason  of  tbe  Issoanoe  ot  tbe  injunc- 
tion.  Decree  affirmed. 


ALFORD  V.  STATE. 

(Supreme  Court  of  Arkansas.    Dec  1,  1918.) 

1.  HouicinE  (I  292*)— ASSAUI.T  with  Iktent 
10  Kill— iNSTBUcnoNS. 

In  a  prosecution  for  an  assanlt  with  intent 
to  kill,  where  the  court  charged  on  all  grades 
of  aasanltf  a  charge  tbat  if  defendant  cut  a 
certain  third  person  with  felonious  intent  to 
take  hia  Ufe^  that  d^endant  should  be  convict- 
ed of  an  offense,  and  Uiat,  If  such  third  person 
was  the  aggressor  and  threw  a  brick  at  tne  de- 
fendant,  but  in  good  faith  abandoned  tbe  fight, 
and  defendant  followed  him  and  cot  him,  he 
should  be  convicted,  was  not  erroneous  as  per- 
mitting a  conviction  without  considering  tbe 
element  of  malice  aforethought,  since  that 
element  was  nnimportant  in  determining  wheth- 
er defendant  was  guilty  of  some  offense  em- 
braced in  the  Indictment,  but  was  Important 
only  on  the  question  of  the  degree  of  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  SS  697.  698,  600,  601;  Dec.  Dig.  $ 
292.*] 
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2.  CananAJ.  Law  (S  53*)— Gapaoitt  to  Cou- 

lOT  GBUfX— INTOXIOATIOH. 

Vcdnntarr  intoxication  li  no  exeuie  for 
erlm«. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law»  Cent.  Dig.  gS  05.  761 ;  Dec  Dig.  i  63.*] 

8.  HouciDE  (i  294*)— Assault  to  Kzli<— In- 
8TBUCTI0H— Intoxication. 

Where  defendant  in  a  prosecution  for  as- 
■anlt  vitfa  intent  to  kill  was  ernilty  of  some  de- 
tree  of  assault,  even  if  be  was  too  intoxicated  to 
form  a  specific  intent  to  kill,  the  omission  to 
charge  as  to  the  element  oE  intoxication  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  |  605;  Dec  Dig.  {  294.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;  W.  B.  Patterson,  Judge. 

Jad^  Alford,  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.  Affirmed. 

Stevens  &  Stevens,  of  Magnolia,  for  appel- 
lant. Wm.  L.  Moose,  Atty.  Gen.,  and  Jno. 
P.  Stteepey,  Asst.  Attr.  Gen.*  for  the  State. 

McCULLOOH,  a  J.  Appellant,  Jack  Air 
fold,  was  convicted  by  a  Jury  in  the  drcnit 
conrt  of  Columbia  county  of  the  off^ise  of 
assault  with  Intent  to  kill,  alleged  to  have 
been  cconniltted  by  cutting  one  Dave  Scott 
with  a  knife. 

It  1b  admitted  that  the  assault  waa  com- 
mitted by  appellant,  and  that  he  cut  Scott 
with  a  knife,  <ii<»i«t<"g  aulous  wounds;  but 
his  defense  Is  that  he  was  intoxicated  at 
the  time  to  the  extent  that  he  vras  .incapable 
of  forming  the  specific  Intent  essential  to  the 
commission  of  the  czlme  allseed  in  the  in- 
dictment; and  also  that  he  acted  "upon  a 
sudden  heat  of  paaedon  caused  by  a  provoca- 
tion apparently  suflSdent  to  make  the  passion 
Irresistible,"  so  that  the  offense  was  reduced 
to  a  lower  degree  of  assault,  or  assault  and 
battery. 

The  evidence  tends  to  show  that  a  short 
time  prior  to  the  cutting,  appellant  and  Scott 
had  an  altercation,  in  which  the  latter  was 
the  aggressor  and  threw  brickbats  at  appel- 
lant Appellant,  according  to  some  of  the 
tesUmony,  had  to  flee  from  the  scene  of  the 
difficulty,  but  a  short  time  afterwards  Scott 
walked  into  a  hardware  store,  and  was  fol- 
lowed by  appellant,  who  at  once  attacked 
Scott,  without  any  words  or  provocation,  and 
cut  him  with  a  knife.  Appellant  testified 
that  he  was  drunk  at  the  time  and  didn't 
remember  anything  about  cutting  Scott. 

[1]  The  court  gave  numerous  instructions, 
most  of  which  were  those  requested  by  ap- 
pellant, submitting  to  the  ]ury  all  the  grades 
of  assault — from  assault  with  intent  to  kill 
down  to  simple  assault — and,  among  others, 
gave  the  following  two  Instructions  at  the 
request  of  the  state  and  over  appellants  ob- 
jection: 

"No.  8.  The  Jury  are  Instructed  that,  if 
they  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Jack  Alford,  in  Columbia 
county,  Ark.,  within  three  years  prior  to  the 


return  of  the  indictment  against  him  into 
court,  which  was  on  the  20th  day  of  Febru- 
ary, 1913,  willfully  and  feloniously  cut  Dave 
Scott  with  a  knife,  with  the  felonious  Inten- 
tion to  take  his  life,  you  wilt  convict  the  de- 
fendant" 

"No.  6.  The  Jury  are  instructed  that  if 
Oiey  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  Dave  Scott  was  the  ag- 
gressor and  threw  a  brick  or  bricks  at  the 
defendant,  Jack  Alford,  but  in  good  faith 
abandoned  the  fight,  and  that  the  defend- 
ant pursued  and  followed  said  Dave  Scott 
Into  Turner's  hardware  store  and  walked  up 
behind  him  and  held  and  cut  him,  as  alleged 
In  the  indictment  then  it  will  be  your  duty 
to  convict  the  defendant." 

It  Is  insisted  that  these  instructions  were 
erroneous  and  prejudicial,  because  they  per- 
mitted the  Jury  to  find  ap[>ellant  guilty  with- 
out considering  the  element  of  malice  afore- 
thought It  will  be  observed  that  neither  of 
the  lustructlous  quoted  above  refers  to  the 
commission  of  the  highest  ofFense  charged  in 
the  Indictment  and  did  not  tell  the  Jury  that 
they  must  convict  him  of  assault  with  Intent 
to  kill.  They  were  given  with  other  Instruc- 
tions which  defined  all  of  the  degrees  of  as- 
sault, and  submitted  the  question  to  the 
Jury  as  to  which  offense  he  was  guilty  of.  If 
any.  They  were  therefore  correct  Instruc- 
tions, for  the  element  of  malice  aforethought 
in  the  commission  of  the  offense  was  unim- 
portant in  determining  whether  appellant 
was  guilty  of  some  offense  embraced  Id  the 
indictment,  and  was  only  important  in  con- 
sidering the  degree  of  the  offense.  The  Jury, 
of  course,  considered  these  instructions  in 
connection  with  the  others  defining  the  sever- 
al grades  of  assault  embraced  In  the  indict- 
ment 

[2,  S]  Voluntary  drunkenness  la  no  excuse 
for  crime,  and  these  Instructions  were  not  ei^ 
roneous  in  omitting  mention  of  tlie  element 
of  drunkenness;  for,  as  before  stated,  appel- 
lant was  guilty  of  some  decree  of  assault, 
even  if  lie  too  drank  to  be  able  to  form 
a  specific  Intent  to  kllL  Byrd  v.  State,  76 
Ark.  286.  88  S.  W.  074;  Chownlng  v.  State, 
91  Ark.  008.  m  S.  W.  785,  18  Ann.  Gas.  S29l 
,  The  evidence  was  abundantly  suffi^ent  to 
sustain  the  verdict  of  assault  with  intent  to. 
kUl,  and  as  the  Issues  were  correctly  submit-' 
ted  to  the  Jury,  the  Judgment  must  be  af- 
firmed. It  la  80  ordered. 


WIIXIFORD  V.  BASON. 

(Supreme  Court  of  Arkansas.    Dec  1,  1913.) 

1.  DiSTBiOT  Airn  PaossoDTtHO  Attosnets 
(I  5*>— Da  Facto  Pbobbcutob  —  Riohi  to 
Fibs. 

One  acting  as  (teputy  prosecuting  attorney 
under  the  ditmct  prosecnting  attorney,  whose 
appointment  was  not  in  writmg  nor  approved 
by  the  dreuit  court,  was  not  a  de  Jure  but  a 
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de  facto  ofBccr,  and  hence  wai  not  entitled  to 
collect  the  fees  of  the  office. 

[Ed.  Note.— For  other  ca«ei,  tee  District 
and  Prosecuting  Attomajs,  Gent.  Dig.  H  IS- 
25;  l>tc  Dig.  1  5.*] 

2,  Panmrr  (i  82^)— Bsoovsbt— Volchtabt 
Pathbrt. 

Although  an  exaction  la  Slegal,  yet,  if  toI- 
nntarfly  paid  withont  any  compulnoB,  it  can- 
not be  recorered. 

[Bd.  Note.— For  other  caBea,  see  Pa;ment, 
Gent.  Dig.  iS  264r-26e:  Dec.  Dig.  |  82.*] 

9.  Patuht  (I  89*)— AcmoH  to  Bmovrntt— 

IirarBucnoN. 

In  an  action  to  recoTer  a  fee  paid  to  a  de 
facto  prosecnting  attorney  not  entitled  there- 
to, tabmission  of  the  case  on  the  sole  issue  ol 
iraether  plstaiUB  knew  when  he  made  the  pay- 
ment that  the  fee  demanded  was  illegal  was 
more  faTOiable  than  defendant  was  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  291-296;  Dec.  Dig.  |  89.*] 

4.  PaTHXNT  d  87*)— DUBESB— Rbcovebt. 

A  payment  of  the  fee  claimed  by  a  deputy 
prosecuting  officer  uot  entitled  thereto,  made 
while  plaintiff  was  in  the  custody  of  an  ar- 
resting officer,  and  upon  the  assurance  of  a 
Justice  of  the  peace  that  it  was  legal  aod 
could  be  enforced  against  him,  was  a  pasrment 
under  duress  and  hence  recoverable. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  H  283-287;  Dec.  Dig.  |  87.*] 

Appeal  from  Gircnlt  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Aetl(m  by  B.  S.  Eason  against  W.  L.  Wil- 
llford.  Judgment  for  plalntU^  and  defend- 
ant appeals.  Affirmed. 

C.  A.  Cunningham,  of-  BlythevlUe,  for  ap- 
pellant B.  S.  Bason,  pro  sei 


Mcculloch,  c.  j.  Appellant,  w.  l.  wu- 

Uford,  acting  as  deputy  prosecuting  attorney 
for  the  Chickasawba  district  of  Mississippi 
oonnty,  filed  an  Information  before  a  Justice 
of  the  peace  against  appellee,  R.  S.  Eason, 
charging  the  latter  with  the  offense  of  gam- 
bling. The  latter  was  arrested  pursuant  to 
the  warrant  Issued  upon  the  information.  He 
appeared  before  the  justice  of  the  peace  and 
entered  a  plea  of  guilty,  and  a  fine  of  $10 
was  adjudged  against  him.  The  Justice  taxed 
a  fee  of  925  for  appellant  as  deputy  prosecut- 
ing attorney,  and  appellee  was  informed  of 
it,  but  protested  against  payiog  the  fee.  The 
justice  advised  him  that  he  was  liable  for 
It  and  must  pay  it,  and  he  paid  It  together 
with  the  flue  and  other  costs.  He  instituted 
this  action  before  a  Justice  of  the  peace  to 
recover  it  from  appellant  after  the  amount 
had  been  paid  over  to  him  by  the  officer. 

t1]  Appellant  was  acting  as  deputy  pros- 
ecuting attorney  by  autbori^  from  the  pros- 
ecuting attorney  of  the  district,  but  he  was 
not  appointed  in  writing,  nor  was  the  ap- 
pointment approved  by  the  circuit  court  as 
provided  by  the  statute.  He  was  therefore 
a  de  fiicto  officer,  but  not  de  Jure,  and  was 
not  entitled  to  collect  the  fees  and  emolu- 
ments of  the  office.  Stephens  t.  Campbell,  67 
Ark.  484,  6B  S.  W.  856. 


[I]  The  only  question  In  the  case  is  wheth- 
er or  not  the  payment  was  a  voluntary  one^ 
for,  thoogh  the  exaction  was  Illegal,  it  volon- 
tarily  paid  witlurat  any  oompnlsion.  It  can- 
not be  recovered. 

[1, 4]  The  trial  court  submitted  the  case  to 
the  jury  solely  on  the  question  whether  or 
not  appellee  knew,  at  the  time  he  made  the 
payment,  that  the  fee  demanded  was  a  legal 
on&  This  was  Incorrect  and  was  more  fa- 
vorable than  appellant  was  entitled  to ;  for, 
irrespectlTe  of  appellee's  Knowledge  of  the 
facts  concerning  the  defect  In  appellant's  title 
to  the  office,  if  he  protested  against  the  pay- 
ment and  made  It  under  duress,  in  order  to 
prevent  his  Incarceration,  he  was  entitled  to 
recover  the  momy  whtch  was  so  paid.  No 
exception  to  the  ruling  of  the  court  in  giving 
Instructions  has  been  preserred.  Tfatf efore 
the  sole  question  presented  to  ns  la  whether 
the  evidence  la  Buffldent  to  sustain  the  ver^ 
diet  According  to  the  nndiwuted  evidence, 
appellee  was  In  Uie  custody  of  the  arresting 
officeI^— not  actually  so,  bat  fn  theory — and 
made  the  paymrat  upon  the  aasnrance  of  the 
Justice  of  the  peace  that  It  was  legal  and 
would  be  ttiforced  against  him. 

There  Is  much  conflict  In  the  ftnthorlUeB 
upon  the  question  as  to  what  drcomstances 
surrounding  the  payment  of  an  ill^;al  tax 
will  render  It  voluntary  within  the  nnaidng 
of  the  law.  See  recent  case  of  Bmnson  v. 
Board  of  Directors  of  Crawford  Oonnty  Levee 
District,  163  S.  W.  828.  Bnt  there  Is  no  con- 
flict in  the  auttiotltiea  over  the  qnestlon  as 
to  whether  one  who  Is  under  arrest,  and  pays 
an  Illegal  fine  or  costs  under  that  compulsion, 
is  entitled  to  recover  It  In  an  action  liuUtnt- 
ed  for  that  purpose. 

Judgment  afflnned. 


EBBNB  V.  TBIGE. 
(Supreme  Court  of  Arkansas.   Dea  1,  1913.) 

1.  Injunction  (§  128*)— EvinENOi. 

Id  an  action  to  compel  defendant,  the  for- 
mer engineer  of  a  drainage  district,  to  turn 
over  the  records  of  his  office  to  his  successor, 
evidence  held  to  show  that  defnidant  was  never 
elected  to  the  office  of  chief  engineer  of  th« 
district  as  such,  but  that  he  was  merely  eor 
gaged  as  a  construction  engineer. 

[Ed.  Note. — For  other  cases,  see  InjonctloD, 
Cent  Dig.  S  278;  Dec.  Dig.  |  128.*] 

2.  Dbains    (I  17*}— Dbainaqb  Djstbict— 
Pown. 

Under  Sp.  Acts  1911,  p.  218.  I  2,  pro- 
viding that  the  board  of  turectore  of  a  drain- 
age district  may  employ  such  officers,  attor- 
neys, and  agents  as  they  may  deem  necessary, 
the  board  has  authority  to  emjdoy  a  construc- 
tion ngineer  without  appointing  aim  chief  en- 
gineer. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  SS  11,  12;  Dec  Dig.  |  17.*J 

3.  InjTTNcnon  (S  128*)— Dbainagi  Disxbxct 
—Actions— Evidence. 

Id  a  suit  to  compel  defendant,  the  engineer 
of  a  drainage  district,  to  turn  over  the  records 
of  his  office,  evidence  ^Id  insufficient  to  show 
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that  he  was  employed  for  an  Indefinite  period  to 
continue  nntil  the  completion  of  the  work  bnt 
to  establish  that  he  was  only  employed  for  a 
stipulated  length  of  time. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  278 ;  Dec.  Dig.  j  128.*] 

Appeal  from  Woodruff  Chancery  Court; 
Bdward  D.  Robertson,  Chancellor. 

Salt  by  Will  T.  Trice  and  others  against 
W.  A.  Keene,  Jr.  From  a  decree  toz  com- 
plalnants,  defendant  appeals.  Affirmed. 

Appellees,  as  directors,  brought  this  suit 
against  the  appellant  and  alleged  that  on 
June  19,  1911,  they  employed  appellant  as 
chief  oiglneeT  tor  an  indefinite  period,  to 
extend  not  later  than  January  1,  1912,  bnt 
that  the  work  which  antellant  was  employed 
to  do  had  not  been  completed  by  that  time, 
and  that  his  serrices  were  retained  from 
month  to  month  thereafter  until  the  annual 
meeting  of  the  board,  and  that  at  an  adjourn- 
ed meeting  of  the  board,  held  on  the  2Sth  of 
May,  1912,  one  Et^ieston  was  elected  as  chief 
engineer  and  directed  to  proceed  with  the 
work  on  the  levee ;  that  appellant  had  in  his 
possession  profiles,  records,  etc.,  belonging  to 
the  board,  and,  although  same  bad  been  de- 
manded of  him,  he  had  refused  to  turn  them 
over  to  E^eston;  that,  on  account  of  not 
being  In  possession  of  these  records,  great 
damage  was  being  sustained  by  the  district 
by  reason  of  delay  in  the  building  of  the 
levee.  They  allied  that  appellant  was  in- 
solvent; that  they  bad  no  action  at  law; 
and  they  prayed  that  a  mandatory  injunction 
issue  compelllns  appellant  to  turn  over  the 
records,  maps,  etc.,  to  the  ai^llees. 

The  appellant  answered,  denying  all  of  the 
material  allegations  of  the  complaint;  ad- 
mitted that  the  board  had  attempted  to  elect 
Eggleston  as  chitf  engineer,  but  alleged  that 
the  election  was  Invalid;  admitted  that  he 
bad  the  records  mentioned  in  the  complaint, 
and  set  np  that  the  district  was  created  by 
Act  97  of  the  Acts  of  the  Legislature  of  1911, 
and  that  appellees  were  constituted  a  board 
of  directors  under  that  act,  and  as  such 
board  were  directed  to  complete  the  levee  be- 
gun by  the  White  Blver  levee  district  No.  1 
of  Woodruff  county.  He  set  up  that  at  the 
orgai^tion  he  was  duly  elected  as  chief 
engineer,  and  after  that,  to  wit,  on  the  19th 
day  of  May,  1911,  in  pursuance  of  the  act, 
he  was  elected  chief  engineer  and  his  salary 
was  fixed  at  f  150  per  month ;  that  thereafter, 
until  the  28th  day  of  May.  1912.  the  board 
treated  with,  recognized,  and  considered  ap- 
pellant the  duly  elected  and  lawfully  acting 
chief  engineer  of  the  district  by  directing 
him  to  perform  the  duties  Inddent  to  the 
office,  by  receiving  all  work  done  by  him  and 
acccpttng  the  same,  consulting  with  falm,  and 
paying  his  salary.  He  alleged  that  the  term 
of  office  of  chief  engineer  was  fixed  by  the  act 
at  two  years,  and  that  under  the  act  hla 
term  of  office  would  not  expire  until  the  10th 
day  of  May,  1913.  and  that  he  was  entitled 


to  pertonn  the  duties  and  obtain  (Jw  salary 
ontll  that  Ume;  that  the  appeUees,  with- 
out authority  of  law,  on  the  28th  day  of  May, 
1912,  without  notice  to  aiveUant,  and  with- 
out any  reason  therefbr,  and  without  com- 
plaint to  him,  elected  B.  B.  Bsgleston  as  chief 
engineer  of  said  district  and  demanded  of 
appellant  all  the  iwoperty  of  the  district  in 
his  possession,  and  fDrOwr  that  he  cease  to 
act  as  engineer,  which  he  refused  to  do.  He 
prayed  that  appellees'  bUl  be  dismissed,  and 
that  the  board  be  directed  to  recc^ize  htm 
as  chief  engineer  nntll  his  term  of  office  ex- 
pires and  pay  him  his  monthly  salary  as  con- 
tracted for. 

The  appellant  testified  that  in  March,  1911. 
when  the  board  first  met,  he  was  elected  en- 
gineer of  the  district  and  had  held  the  posi- 
tion ever  since;  that  as  chief  engineer  he 
was  put  in  chaise  of  the  construction  work, 
surveys,  etc,  and  all  work  needed  to  com- 
plete the  original  system  as  planned  and  de- 
cided upon  by  the  board  of  directors;  that 
the  plans  for  the  new  work  necessary  to  com- 
plete the  original  levee  were  submitted  to 
the  board  of  directors  and,  after  approval  by 
the  board  of  directors,  were  carried  out  by 
the  appellant  under  such  directions  as  the 
president  of  the  board  made.  Appellant  had 
never  failed  or  refused  to  do  any  work  di- 
rected to  be  done.  He  was  elected  in  March, 
1911,  qntll  the  annual  meeting  of  the  board. 
At  the  annual  meeting  of  the  board  May  9, 
1911,  all  of  the  officers  of  the  board  were 
elected,  and  at  the  next  meeting  appellant 
was  elected  as  engineer  in  charge.  He  had 
been  In  fall  charge  as  engineer  since  then  uo- 
tll  the  order  of  the  court  of  June  24.  1912. 
directing  him  to  turn  over  the  property  of 
the  district 

The  annual  meeting  of  the  board  of  direc- 
tors was  held  May  14,  1912,  and  at  a  call 
meeting  May  28,  1912,  Egglestou  was  nomi- 
nated and  declared  elected  as  engineer.  No 
action  was  taken  by  the  board  to  dismiss  ap- 
pellant at  its  annual  meeting  May  14,  1912, 
nor  bad  there  been  any  such  action  taken  at 
any  subsequent  meeting.  Appellant  drew  a 
salary  of  $160  a  month  and  necessary  expens- 
es while  away  from  headquarters.  Appellant 
was  at  the  meeting  when  he  was  elected,  and 
W.  T.  Trice,  president  of  the  board,  notified 
appellant  that  he  was  elected  as  chief  en- 
gineer. Appellant  was  present  at  the  annual 
meeting  Hay  14,  1912.  and  at  the  call  meet 
ing  May  28,  1912.  All  moneys  paid  out  for 
construction  work  and  engineering  serrices 
had  been  jtaid  upon  estimates  on  pay  rolls 
signed  by  appellant  as  chief  engineer.  Tlie 
orders  were  so  signed  by  him  by  direction 
of  the  board.  After  his  election  as  chief  en- 
gineer the  board  had  letter  heads  printed 
containing  the  names  of  the  officers  <^  the 
board,  and  bis  name  appeared  on  the  letter 
heads  as  chief  engineer. 

Appellant  testified  that  at  the  first  meeting 
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there  was  some  dlsoaadon  regarding  tbe  en- 
glnew  after  the  levee  wbb  ctmipleted.  It  was 
decided  that  tbe  work  under  way  and  all 
other  work  necessary  to  be  dtme  to  complete 
the  levee  be  set  for  Jannazy  1. 1912.  It  was 
contemplated  that  the  work  dwold  be  com- 
pleted by  that  time.  At  the  first  meeting  of 
the  board.  In  March,  1911,  when  aKwnant 
was  elected,  he  nnderatood  that  he  was  to 
complete  the  work  then  In  contemplation. 
There  was  some  dlscusdon  about  naming 
another  man  who  had  offered  to  take  the 
place  at  9100  a  month.  It  was  appellant's 
'  recollection  that  this  man  was  to  be  retained 
after  the  completion  of  the  work  in  order 
that  the  board  m^t  hare  an  engineer  per- 
manently for  maintenance  and  supervision 
during  overflows.  That  was  not  a  part  of 
appellant^s  work.  Appellant  made  the  state- 
ment that  after  the  completion  he  did  not 
care  to  remain  for  the  maintenance  work. 
Appellant  said  that  under  ftivorable  condi- 
tions it  was  his  opinion  lluit  January  1, 1912, 
was  sofllclfflt  time  to  complete  the  Jackson 
bayou  levee,  and  that  the  first  20  miles  of  the 
levee  would  be  completed  before  that  time. 
Appellant  told  the  members  of  tbe  board  that 
the  contract  should  not  be  limited  farther 
tban  Jannary  1, 1912.  Ai^iellant  did  not  un- 
derstand that  there  was  any  limit  placed  up- 
on the  term  of  his  service  unless  he  diose  to 
give  up  the  office  upon  completion  of  the 
work.  Up  to  July  1,  1912,  no  contract  had 
been  signed  fbr  the  Jackson  bayou  work  and 
no  work  had  been  done  on  it  to  that  time. 
Leonard,  ttw  contractor,  had  been  given  to 
understand  by  the  board  that,  on  account  of 
the  Impossibility  of  completiDg  the  work  dur- 
ing the  winter  of  1911-1912,  they  would  not 
hold  him  to  tile  omnpletlon  of  the  same  by 
January  1,  1912,  but  that  be  would  be  ex- 
pected to  begin  work  as  soon  as  favorable 
weather  and  ground  conditions  would  permit 
In  1912. 

The  minutes  of  the  board  meeting  held  on 
Uarch  20.  1011.  show  the  following:  "Mo- 
tion that  W.  A.  KecBW  be  elected  engineer 
and  on  vote  he  was  declared  dected."  Tbe 
anunal  meeting  of  tbe  board  was  h^d  on  the 
9th  day  of  May,  1911.  No  electioif  was  had 
for  A"g<"«^  on  that  day.  The  next  meeting 
of  the  board  was  held  on  the  10th  of  June, 
1811,  and  the  minutes  of  that  meeting  show 
the  fallowing:  'Motion  by  B.  D.  Caldwell  and 
seconded  by  H.  C.  Argo  that  W.  A.  Keene, 
Jr.,  be  employed  as  engineer  In  diarge  of  the 
levee  at  a  salary  of  llfiO  a  sumth."  The 
ndnntes  ct  this  meeting  were  apprond  May 
1^  1012;  and  the  record  of  the  meeting  on 
tbe  latter  day  shows  the  following:  *'Beport 
of  aiglneei  read  and  a^roved  and  a  copy 
«f  same  ordered  filed  with  the  secretary." 
The  meettaig  adjourned  to  May  28, 1912.  The 
reoord  of  the  meettng  of  May  28, 1912.  shows 
fbB  fidlowlng:  "Mr.  R.  D.  Caldwdl  nond- 
nated  Hr.  B.  A.  E^eston,  ei^ineer  of  the 
district,  and  on  a  vote  he  was  declared  ^ect- 
ed.    The  following  members  voting  In  the 


affirmative:  J.  D.  Bldrid^,  C.  F.  Greenlee, 
R.  D.  CaldwdL  W.  T.  Trice  and  B.  0.  Argo 
voting  negatively." 

Eldridge,  one  of  the  members  of  the  board, 
testified  that  he  was  present  and  participat- 
ed in  a  meeting  June  10,  1911,  when  appel- 
lant was  employed  as  engineer.  Certain 
other  members  of  tbe  board  had  expressed 
tliemsrives  as  in  favor  of  employing  another 
man  as  engineer.  Hr.  Keene  was  asked  how 
long  he  thought  it  would  take  to  complete 
the  work  then  under  cbntemplatlon,  and  he 
thought  it  would  be  completed  by  January  1, 
1912.  When  this  was  suggested,  the  other 
members  of  the  board  withdrew  their  objec- 
tions, and  he  was  employed.  The  work  con- 
templated by  the  board  at  Ito  meeth^  on 
June  10,  1911,  has  not  yet  been  completed. 

Another  member  of  the  board,  after  cor- 
roborating the  above  statement  of  Eldridge, 
testified  as  follows:  'It  was  understood  by 
both  the  board  and  Mr.  Keene  that  his  em- 
ployment was  for  the  completion  of  that 
work  then  contemplated  by  the  board,  and 
that  this  work  would  be  completed  January 
1,  1912.  It  was  never  ctmttfnplated  or  un- 
derstood by  either  party  that  Keene  was  em- 
ployed fbr  either  one  or  two  years."  On 
account  of  weaUier  conditions  the  contractor 
couid  not  finish  the  work  within  the  time 
contemplated,  and  witness,  as  president  of 
tbe  board,  extended  the  time  for  the  comple- 
tion of  tiie  work  and  pcamltted  Keene  to  con- 
tinue to  act  as  engineer  untu  the  meeting 
of  the  board.  The  witness  permitted  him 
to  act  until  the  board  should  see  fit  to  take 
some  action  in  the  matter.  "Kerae  stated  to 
me  he  intended  to  hold  tbe  office  and  object- 
ed to  any  record  being  removed." 

The  court  made  the  injunction  compelling 
appellant  to  surrender  tbe  maps,  profiles, 
etc,  and  enjoining  him  from  interf^rli^  with 
the  work  of  the  district,  perpetual,  dismissed 
bis  complaint  for  want  of  equity,  and  the 
cause  is  here  on  appeal. 

Jnb.  W.  &  Jos.  M.  Steyton.  of  Newport, 
for  appellant.  J.  V.  Summen,  of  Augusta, 
for  appellee. 

WOOD,  J.  (after  steting  the  facta  as  above). 
1.  Appellant  contends  that  he  was  elected  to 
office  under  Act  07  of  the  Special  Acts  of 
1911,  creating  a  levee  district  and  naming 
dlrectcffs  for  same,  and  that  under  fhe  act  his 
term  of  office  lasted  fbr  two  years,  and  that 
be  could  not  be  removed  without  the  pre- 
ferment of  charges  against  him  and  an  af- 
firmative action  thereon. 

[1]  Conceding,  without  deciding,  that  Qxe 
act  provides  for  the  election  of  a  chief  engi- 
neer as  an  officer  of  the  board  of  directors 
whose  term  of  service  was  two  years  from 
ibe  time  of  the  first  annual  election,  still 
appellant  was  never  elected  to  the  office  of 
chief  engineer.  The  first  meeting  of  the 
board  was  In  March,  before  the  annual  meet- 
ing in  May.  1911.  At  tbe  meeting  in  March 
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appellant  was  elected  engineer,  but,  under 
the  terms  of  the  act,  tUs  election  at  the 
organization  ot  the  board  only  entitled  appel- 
lant to  bold  '*antil  the  first  annual  meeting 
thereafter,"  which  was  May  9.  1911.  At  the 
meeting  May  9,  1911,  no  election  was  had  for 
chief  engineer.  At  the  next  meeting  of  the 
board,  June  19,  1911,  the  appellant  was  *'em- 
ployed  as  engineer  In  charge  of  the  levee  at 
a  salary  of  (150  per  month."  The  decid- 
ed preponderance  of  the  evidence  shows 
that  It  was  not  the  purpose  of  the  board  at 
this  meeting  to  elect  appellant  to  the  office 
of  chief  engineer,  to  be  held  by  him  until  the 
term  of  the  office  of  chief  engineer  (treating 
it  strictly  as  an  office)  would  expire.  The 
evidence  shows  that  It  was  understood 
both  appellant  and  the  board  that  his  em- 
ployment would  last  only  until  the  work  then 
in  contemplation  should  be  completed,  and 
they  estimated  that  It  would  take  until  Jan- 
uary 1,  1912,  to  complete  the  work;  the  con- 
ditions all  being  favorable. 

The  evidence  shows  that  there  was  objec- 
tion by  certain  members  of  the  board  to  the 
election  of  appellant  as  chief  engineer,  and 
that  these  members,  constituting  a  majority 
of  the  board,  were  in  favor  of  another  man, 
but  they  consented  to  the  employment  of  ap> 
pellant  "as  engineer  In  charge  of  the  levee" 
for  the  short  time  that  the  appellant  and  the 
board  supposed  that  It  would  -take  to  com- 
plete the  work  then  contemplated,  which  they 
estimated  would  be  until  January  1,  1912,  a 
period  of  something  over  six  months.  So  we 
conclude  that  even  if  the  statute  provides 
for  the  office  of  chief  engineer,  and  that  the 
board  of  directors  should  elect  one  to  that 
office  whose  term  of  service  was  fixed  by  the 
act  at  two  years  from  the  first  annual  elec- 
tion, still  the  board  did  not  elect  appellant 
to  the  office  of  chief  engineer  but,  on  the  con- 
trary, simply  employed  him  as  the  engineer 
in  charge  under  a  contract  to  be  continued 
until  January  1,  1912. 

[2]  The  board  had  express  power  to  sb  em- 
ploy. Section  2  of  the  act  provides  In  part: 
"They  (the  board)  may  employ  such  officers, 
attorneys  and  agents  as  they  deem  necessary 
or  expedient  in  the  conduct  of  the  business 
of  the  district" 

[1]  2.  Appellant  contends  that,  If  he  was 
not  elected  to  the  office  of  chief  engineer  un- 
der the  statute,  he  nevertheless  was  employ- 
ed by  the  board  as  the  engineer  of  the  dis- 
trict for  an  Indefinite  period,  to  continue  until 
the  completion  of  the  work  contemplated  by 
the  board,  and  that  such  work  had  not  been 
completed  at  the  time  of  his  discharge.  The 
period  of  time  that  appellant  was  employed 
under  lils  contract  with  the  board  was  purely 
a  question  of  fact.  We  have  set  forth  In 
the  statement  the  testimony  bearing  upon 
that  Issue  and  need  not  discuss  it  in  detail. 
Tbe  finding  of  the  chancellor  that  appellant 
was  not  entitled  to  remuneration  for  his 
services  b^ond  the  time  when  he  was  dis- 

*ntr  etlur  omm 


chanied  by  the  board  is  not  clearly  against 
the  pr^nderance  of  the  evidence.  The  tes- 
timony tends  to  show  that  both  tiie  appel- 
lant and  the  board  of  directors  understood 
at  the  time  th&t  his  term  of  employment 
would  last  until  the  completion  of  the  work 
contonplated,  which  they  estimated  and  fl^ 
at  January  1, 1912.  Under  the  testimony,  the 
board  of  directors  might  have  terminated 
the  employment  of  appellant  on  the  1st  of 
January,  1912;  but  at  that  time  the  work 
had  not  been  completed,  and  the  board  con- 
tinued appellant  In  its  employ  until  the  28th  ^ 
of  May,  1912,  about  five  months  more  than' 
his  contract  of  employment  contemplated. 
After  the  1st  of  January,  1912,  tbe  time  be 
should  be  continued  .in  service  was  at  the 
option  of  the  board.  The  board  at  that  time 
had  the  right  to  dlscha^  him  and  onploy 
anotiier  In  bis  stead. 
The  decree  la  affirmed. 


RUSSBLLVZIiLE  WATBR  A  UGHT  GO.  t. 
SAUERUAN  et  aL 

(Sapreme  Court  of  Arkansas.   Oct  20,  1913.) 

1.  Appeal  Ann  Bbbob  (|  6S5*}— DiBicisaAL— 
iNsnmciENOT  or  Recobd. 

Defendants'  appeal  will  not  Iw  dismlMed 
because  of  the  failure  of  their  transcript  to 
contain  tbe  contract  upon  which  salt  was 
brought,  where  plaintiffs  admitted  the  exiat- 
ence  of  the  contract  and  tbe  pleadings  con- 
tained most  of  its  terms, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2285,  2776-2872,  2829; 
Dec.  Dig.  i  QSSJ] 

2.  Appbal  and  Ebbob  (I  639*)— DimasaAXr— 
Recobd. 

Where  plaintiffs,  who  were  succeaafnl  be- 
low, moved  to  diaouss  the  appeal  because  of 
tbe  failure  of  defendants'  abstract  to  contain 
a  copy  of  the  contract  on  which  the  suit  waa 
tkaaed  and  In  tbe  alternative  for  the  court  to 
coniider  as  part  of  plaintiilB'  brii^  and  argu- 
ment the  brief  and  anument  filed  in  a  aimilsr 
case  by  anotiier  plainttff  agalnat  the  same  de- 
fendant wber^  the  contract  waa  fnllT  eoirted, 
plBintiffs*  alternative  motion  supplied  tiie  omis- 
sion in  the  transcripL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  2285,  271^2782,  2829: 
Dee.  Dig.  S  635.*] 

3.  Sdebogatioh  (|  24*)— Rxeni  lo  Subbooa* 

TION. 

A  cooatruction  contract  provided  that  Uie 
owner  ahouid  pay  to  the  contractor  semim<Hith- 
Ij  as  the  work  pr<H(ressed  86  per  cent  of  the 
actual  value  of  the  work  done,  out  the  remaln- 
iog  15  per  cent  should  be  retained  and  not 
paid  to  thi  contractor  until  ten  days  after  the 
completion  of  the  work  delivered  free  of  ail 
liens  for  labor,  materials,  or  purchase  money, 
or  otherwise,  and  that  the  contractor  ahonld 
use  all  moneys  advanced  to  him  to  tbe  satisfac- 
tion of  all  labor,  material,  and  other  liens. 
Held,  that  tbe  right  to  retain  15  per  cent  was 
for  the  benefit  of  the  owner,  and  an  unpaid 
materialman,  who  did  not  perfect  a  material- 
man's lien  is  not  eotitied  by  subrogation  to 
claim  payment  out  of  the  15  per  cent  the 
contract  price  retained  by  the  owner. 

[Ed.  Note.— For  other  eases,  see  Subroga- 
tion, Cent  Dig.  f  49;  Dec.  Dig.  {  24.*] 


I  same  topic  and  seetlon  NUHBBR  In  Dm.  DIs.  A  Aid.  Dig.  Kay-No.  8«rlw  *  lUp'r  ladsna 
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Axq;>eal  from  P(q>e  Cbancery  Court;  J.  G. 
Wallace,  Chancellor. 

Snlta  by  J.  F.  Sauerman  and  another 
agalDBt  the  RnssellTllle  Water  &  light  Com- 
IMUiy.  From  decrees  for  complainants,  de* 
fendaiit  appeals.  Berersed,  and  salts  dis- 
missed. 

On  November  14, 1908,  the  RtUHellvUIe  Wa- 
ter ft  Light  Company  entered  Into  a  con- 
tract with  one  Fred  Wilson  to  bolld  a  dam 
across  the  IlllnoU  rlrer  and  a  reaerrolr,  In 
Pope  county,  Ark.,  for  the  purpose  of  fur- 
nishing power  for  a  water  and  light  plant  In 
the  dty  of  Russellrllle.  The  contract,  among 
other  things,  provided  that  the  dam  was  to 
be  constructed  for  the  sum  of  f34,700,  85 
per  cent  of  the  value  of  the  transportation, 
labor,  and  material  famished  during  the 
period  then  ^ding,  to  Joe  determined  by  the 
engineer  In  chaise,  was  to  be  paid  to  Wilson, 
and  the  remaining  16  per  coat,  was  to  be  re- 
tained until  ten  days  after  the  completion  of 
the  work  and  the  possession  of  the  dam  de- 
Uvered  to  the  Russellvllle  Water  &  Light 
Company.  The  dam  was  to  be  delivered  to 
the  company  "free  from  all  Uena  for  labor  or 
material,  or  purchase  money  or  otherwise." 
The  money  to  be  paid  Wilson  under  the  con- 
tract was  to  be  applied,  first,  to  the  payment 
of  all  labor,  material,  or  other  Uena,  and 
should  not  be  used  for  any  other  purpose  un- 
til such  payments  were  made,  and  Wilson 
could  not  demand  any  of  the  semimonthly 
payments  until  he  had  shown  that  the  pre- 
ceding semimonthly  payments  had  been  dis- 
bursed as  provided  by  the  contract  State- 
ments as  to  the  amount  of  the  disbursements 
were  to  be  furnished  by  Wilson  to  the  com- 
pany on  demand.  Tbe  contract  provided  that 
the  money  for  all  labor,  machinery,  appli- 
ances, or  material  "shall  be  deducted  from 
any  moneys  due  said  Wilson  or  that  may 
thereafter  become  due  to  him  from  said  wa- 
ter and  light  company"  under  the  terms  of 
the  contract;  that  If  at  any  time  there 
fihould  be  any  evidence  of  any  Uens  or  claims 
for  which  the  company  mlg^t  become  liable 
and  which  are  chargeable  to  the  said  ^inison, 
then  and  in  that  event  the  water  and  light 
company  shall  have  the  r^t  to  retain  out 
of  any  of  0ie  paymmts  then  due  or  thereaft- 
er to  become  due  to  tiie  said  Wilson  an 
amonnt  snfllcient  to  completely  Indemnify 
said  watrar  and  lli^t  company  against  said 
liens  and  dalms.**  The  cases  are  omsidered 
together. 

TbB  plalntlffa,  BcDefleld  and  others,  filed 
their  separate  complaints  in  the  Pope  chan- 
ceiy  court,  in  which  some  of  them  set  up 
tliat  they  had  perfonned  woric  and  labor  on, 
anfl  others  that  ^ley  had  furnished  material 
far,  file  dam  at  the  regnest  of  Wilson,  setting 
foiOi  tlie  respective  amounts  of  their  several 
dalras.  The  complaint  In  the  Benefleld  Case 
set  up  the  contract  of  the  water  and  light 
cmipany'wlfh  Wlbon.  Allied  that  Wilson 
had  completed  the  reservoir  and  dam  ex- 


cept a  snail  portion  and  some  extra  woA 
agreed  upon  between  himself  and  the  com- 
pany, amounting  Co  only  a  small  per  cent  of 
the  entire  contract;  that  ^PltaMm,  about  the 
time  of  the  completion  of  the  contract,  had 
been  adjudicated  a  bankrapt,  and  that  he 
was  insolvent;  that  he  bad  absconded  and 
his  whereabouts  was  unknown  to  the  plalta- 
tiffs ;  that  under  the  contract  the  company 
had  reserved  16  per  cent  of  all  sums  due 
Wilson  QUtU  all  labor  and  material  used  by 
him  were  fully  paid,  and  that  this  amounted 
to  about  f8,000,  and  was  largely  in  excess  of 
the  amount  due  plalntifts;  tiiat  plalntlfb 
shonld  be  paid  out  of  th^  amount;  that 
they  bad  beea  sabzogated  to  the  ri^ts  of 
Wilson  to  the  amount  of  th^  respedlve 
claims,  pro  tanto,  and  asked  that  they  have 
Judgmoit  against  the  water  and  light  com- 
pany fbr  said  amounts.  The  contract  was 
made  an  exldblt  to  the  complaints. 

There  was  a  special  demurrer  to  an  the 
comjOalnts,  setting  up  that  th^  showed  <m 
tbsHT  face  that  the  dalms  wore  barred  by 
the  statute  of  llmltatttms,  that  the  plalntlffa 
had  not  complied  with  the  statute  for  pre- 
serving their  Uens,  and  that  the  court  was 
without  Jurisdiction.  The  court  did  not  pass 
on  the  demurrer.  An  answor  was  filed,  deny- 
ing all  the  material  allegations  of  the  com- 
plaints, and,  among  other  things,  setting  up 
that,  if  the  plaiatifh  w^  entitled  to  subnn 
gation  to  tbe  rights  of  Wilson,  their  dalms 
had  been  litigated  and  settled  in  the  bank- 
ruptcy proceedings ;  that  the  daims  sued  on 
were  barred  by  the  statute  of  Umitallons; 
that  plaintiffs  hod  not  attonpted  to  enforce 
th^  dalms  under  the  statute  for  preserving 
liens  on  the  iwoperty  and  had  not  complied 
with  that  statute  in  any  inrtlcnlar.  The  de- 
murrers to  tile  complaints  were  renewed  iu 
the  answers.  It  does  not  appear  that  they 
were  passed  upon  by  the  court 

The  court,  after  hearing  the  testimony, 
rendered  a  decree  redting  **the  cause  was 
heard  upon  the  pleadings  and  the  exhiUts 
thereto  and  the  depositions  of  witnesses.** 
The  ooort  found  that  the  company  was  In- 
debted unto  the  plalntifb  In  tiie  various 
amounts,  which  are  set  forth  in  the  respec- 
tive decrees,  and  entered  a  Judgment  for  sudi 
amounts,  with  costs.  An  ai^teal  was  prose- 
cuted in  each  of  the  cases. 

A.  8.  Hays  and  J.  M.  Martin,  both  of  Rus- 
sellvllle, and  Danaher  &  Danaher,  of  Pine 
Bluff,  for  appdlant  R.  B.  Wilson,  J.  T. 
Bullock,  and  0.  h.  Meade,  all  of  RassellvUle^ 
for  appellees. 

WOOD,  J.  (after  stating  the  tacts  as  above). 
[1]  In  the  cases  of  Russellvllle  Water  &  Light 
Company  v.  Sauerman  &  Ball,  D.  O.  Oarpen- 
ter,  J.  U.  Ball,  and  T.  0.  C!ole,  numbered 
respectively  2,617,  2,(09,  and  2,620.  tiie  ap- 
pellees ask  the  court  to  afllrm  the  Judgments 
for  the  reason  that  the  contract,  whidi  Is 
material  to  the  determination  of  the  Issues 
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Involved,  and  whldi  waa  in  evidence  below, 
is  nowhere  brought  Into  this  record. 

There  Is  an  agreement  of  record  here  by 
the  attorneys  representing  the  respective  par- 
ties In  the  above  cases  that  the  transcripts 
now  on  file  here  in  each  ot  the  causes  may  be 
used  as  a  part  of  the  transcript  In  the  other 
causes ;  that  the  causes  may  be  submitted  the 
§ame  as  If  the  matter  contained  In  each  of 
them  were  contained  In  all  of  the  others.  By 
an  examination  of  the  record  In  one  of  the 
causes,  we  find  that  the  answers  allege  the 
existence  of  a  contract  between  the  company 
and  Wilson,  and  that  the  reply  of  one  of  the 
pl&lntlffd  io  ibe  answer  admitted  the  con- 
tract between  t^e  company  and  Wilson,  and 
the  reply  to  the  answer  states  as  follows: 
"That  the  defendants  by  their  contract  with 
said  Fred  Wilson  kept  and  agreed  to  with- 
hold and  withheld  15  per  cent'Of  all  funds  due 
said  contractor  for  the  purpose  of  paying  any 
indebtedness  in  the  construction  and  erec- 
tion of  the  Improvements  in  controversy ;  that 
said  defendants,  after  the  bankruptcy  of  said 
Fred  Wilson,  appropriated  said  15  per  cent 
so  held  back  by  them  to  their  own  use  and 
Interest,  when  In  equll?  and  good  conscience 
the  same  should  have  been  applied  to  the  pay- 
ment of  plaintiffs'  claim." 

The  appellees,  In  their  briefs,  acknowledge 
that  the  contract  was  adduced  in  evidence. 
Since. the  appellees  admitted  the  existence  of 
the  contract,  and  show  in  their  briefs  that  it 
was  considered  by  the  lower  court,  we  are  of 
the  opinion  that  the  causes  should  not  be 
affirmed  because  of  the  omission  from  the 
transcript  of  the  contract  upon  wliich  appel- 
lant relies  to  sustain  its  contention. 

[2]  Counsel,  In  their  brief,  in  presenting 
this  motion  for  affirmance,  state  that,  "If  the 
court  should  be  inclined  to  have  this  con- 
tract considered  here,"  we  respectfully  ask 
permission  to  file  as  a  part  of  our  brief  and 
argument  the  brief  and  argument  of  Hon.  U. 
L.  Meade,  filed  in  the  case  of  Bussellville 
Water  ft  Light  Company  v.  H.  D.  Benefldd 
et  aL  In  that  case  the  contract  Is  fully  set 
out,  and  copied  by  Mr.  Meade  in  his  brief. 
This  statement  of  the  attorneys,  we  are  of 
the  opinion,  supplies  the  omission  of  the  ap- 
pellant to  set  forth  the  contract  In  the  record 
and  In  its  abstract,  and  sufficiently  brings  to 
the  attention  of  the  court  the  contract  that 
was  in  evidence,  and  upon  which  the  court, 
in  part,  based  its  decree. 

[3]  The  only  remaining  question  therefore 
ia  whether  or  not  under  the  terms  of  this 
contract,  as  shown  in  the  Benefield  case,  the 
appellees  were  entitled  to  recover. 

The  contract,  after  providing  for  the  erec- 
tion of  the  reservoir  and  dam  and  specifying 
the  mamier  in  which  same  should  be  com- 
pleted and  the  time  for  the  completion  of  the 
same,  oontaina  the  following:  "l^blrd.  The 
company  .shall  pay  to  the  said  contractor  for 
the  oonstmction  and  completion  of  the  said 
dam  and  reservoir  in  aowrdance  with  said 
plans  and  specifications  and  this  agreement 


to  the  satlsfiictlon  of  the  company,  the  sum 
of  thirty-four  thousand  seven  hundred  dollars 
in  lawful  money,  which  said  sum  shall  in- 
clude the  cost  of  all  labor,  macUnery,  frei^t 
thereon.  Installation  thereof  and  aQ  materials 
and  other  things  used  in  and  about  the  con- 
struction and  completion  of  the  said  dam  and 
reservoir,  as  well  as  other  items  of  cost 
which  may  be  incurred  by  the  said  contractor 
or  those  working  for  or  under  him  in  the 
erection  and  completion  of  said  dam  and  res- 
erved under  this  contract.  Said  sum  of 
money  shall  be  paid  to  the  contractor  semi- 
monthly as  the  construction  of  said  dam  and 
reservoir  shall  progress,  eighty-five  per  cent 
of  the  actual  value  of  the  cost  of  transporta- 
tion and  the  installation  of  all  machinery 
and  appliances  placed  on  said  premises,  and 
all  labor  performed  during  the  erection  and 
completion  of  add  dam  and  xeservoir  during 
the  period  then  ending,  shall  be  paid  to  the 
contractor,  which  value  IS  to  be  determined 
and  ascertained  by  the  engineer  thea  in 
tdiarge  of  the  said  woA,  as  herein  provided, 
and  the  remaining  fifteen  per  cent  shall  be 
retained  by  the  said  company  and  not  paid  to 
the  contractor  until  ten  days  after  the  com- 
pletion of  the  said  woA  and  the  poesessloii 
thereof  deUvered  to  the  company,  free  of  all 
liens  for  labor  or  materials  or  purchase  mon- 
ey or  otherwise.  It  Is  understood  and  agreed 
in  this  connectl(m  that  the  contractor  wlU  use 
and  supply  all  moneys  so  advanced  to  blm 
under  this  contract  at  first,  to  the  satlaftic- 
thm  and  payment  ot  all  labor,  materials  and 
other  liens  used  In  and  about  the'  construc- 
tion of  the  said  dam  and  reservoir,  and  shall 
not  divert  or  use  any  of  the  same  for  any 
other  purpose  until  all  amounts  owing  by 
the  contractor  for  such  labor,  materials  and 
other  things  are  fully  paid  off  and  discharged, 
and  such  contractor  shall  not  have  the  right 
to  demand  any  of  the  said  semi-monthly  pay- 
ments until  he  has  shown  to  the  satisfaction 
of  the  engineer  then  in  charge,  that  the  pre- 
ceding semi-monthly  payments  have  been  dis- 
bursed as  herein  provided." 

It  la  contended  by  the  appellees  that  they 
have  an  equity  In  the  16  per  cent  retained 
by  the  company  under  the  contract  until  the 
completion  of  the  work,  but  we  are  of  the 
opinion  that  this  provision  of  the  contract 
was  made  expressly  for  the  benefit  of  the 
company,  and  not  for  the  benefit  of  laborers 
and  materialmen.  The  contract  provides  that 
the  dam  and  reservoir  should  be  turned  over 
to  the  appellant  "free  of  all  liens  for  labor 
or  materials  or  purchase  money  or  others 
wise,"  and  it  provides  that  all  moneys  ad- 
vanced to  the  contractor  shall  be  used  first, 
for  the  payment  of  all  labor,  lnate^^'>^  and 
other  liens,  and  that  the  contractor  shall  not 
have  the  right  to  demand  the  sonlmonthly 
payments  until  he  has  shown  to  the  satis-, 
faction  of  the  engineer  in  charge  that  the 
money  previously  advanced  had  been  used 
to  pay  off  the  dalms  ot  laborers  and  ma- 
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terlfllmen.  AU  this  was  to  be  done,  under 
tbe  contract,  before  the  15  per  cmt  wu  doe 
and  payable  to  the  contractor. 

Taking  all  of  tbe  prorlslona  together,  th^ 
dearly  show  that  the  15  per  cent  to  be  re- 
tained Iv  the  company  waa  for  Ita  protection 
against  any  lien  for  labor  or  materials. 

The  pxovlaknu  of  tba  lecmtrut  under  con- 
^deration  are  sln^r  to  the  provlsiona  In 
the  contnct  and  bond  under  consideration  In 
the  aues  of  Eareka  Springs  Stone  Go.  t. 
First  GhristUn  Chnrcat,  86  Ark.  212.  110  S. 
W.  1042,  and  Uorrla  t.  Nowlin  Lomber  Co., 
100  Arfc.  253,  140  S.  W.  1.  In  those  cases, 
construing  similar  provisions,  we  held  that 
the  proTlaions  of  the  bond  were  for  the  ben- 
efit of  the  owner  of  the  bnlldlngs  to  be  erect* 
ed,  and  not  for  the  benefit  of  labortea  and 
materialmen. 

There  was  no  priviiy  of  contract  between 
the  appellant  and  the  appdlees.  The  con- 
tract was  made  with  Wilson,  and  the  reserva- 
tion of  part  of  the  contract  price  due  him 
upon  the  completion  of  ttie  dam  and  reeerrolr 
and  the  deUvery  of  poaaesslon  thereof  to 
the  appelant  cannot  be  conatmed  as  fbr  the 
benefit  of  the  appellees  in  tiw  abaence  of 
more  specific  language  to  that  effect  See 
Fine  Bluff  Lodge  of  Blks  Sanders,  86  Arte 
292-299,  Ul  S.  W.  256. 

The  appellees  rely  upon  certain  dedsiona 
of  the  Circuit  C!oart  of  Appeals  to  support 
their  contention,  to  wit:  Annlston  Pipe  ft 
Foundry  Co.  T.  National  Security  Co.,  92 
Fed.  649,  84  O.  a  A.  62S;  United  States,  etc., 
T.  Rundle  et  ah,  lOO  Fed.  400,  40  O.  C.  A. 
450;  United  States  t.  American  Surety  Co.. 
etc»  135  Fed.  78, 07  a  a  A.  562 ;  and  Chaf- 


fee y.  United  States  Fidelity  ft  Guaranty 
Company,  128  Fed.  918,  63  C.  a  A.  644.  These 
decisions  are  grounded  on  an  act  of  Con- 
gress for  the  "protection  of  persons  furnish- 
ing material  and  labor  for  the  construction 
of  public  works."  Act  Aug.  IS,  1894,  c.  280, 
28  Stat  278  (U.  S.  Comp.  St  1001,  p.  2523). 
See  6  Fed.  Stat  Ann.  p.  125.  The  act, 
amcmg  other  things,  provides  for  a  bond  to  be 
given  by  the  contractor  with  good  and  suffi- 
cient sureties  "that  such  contractor  or  con- 
tractors shall  promptly  make  payments  to 
all  persons  supplying  him  or  them  labor  and 
materials  in  the  prosecutton  of  the  work 
provided  for  in  such  contract,  •  *  •  upon 
which  (contract  and  boud)  the  said  person  or 
persons  supplying  such  labor  and  materials 
shall  have  a  ri^t  of  action,  and  shall  be  au- 
thorised to  bring  suit  in  the  name  of  the 
United  States  for  his  or  th^  boteflt  against 
said  contractor  and.aareUes,'*  etc 

It  is  clear  from  the  provisions  of  this  atat- 
nte  that  the  contracts  and  bonds  under  them 
are,  In  part,  expressly  for  the  benefit  ctf  la- 
borers and  materialmen,  since  they  are  given 
a  light  of  action  thereon.  These  authoritiea 
are  not  applicable  to  the  contract  under  con- 
sideration. 

The  undl^ntBd  testimony  shows  that  at 
the  time  Wilson  abandoned  Us  ctmtract  he 
was  indebted  to  appellant  in  a  sum  in  ex- 
cess of  the  amount  of  the  15  per  cent  re- 
served. After  WUson  1^  appdlant  had  to 
expend  a  large  sum  In  acess  of  the  15  per 
cent  to  finish  the  dam  and  reservoir. 

It  follows  that  the  decree  was  erroneous. 
It  Is  therefore  reversed,  and  the  cansea  are 
dlntnlmnffli 
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CINCINNATI,  N.  O.  ft  T.  P.  BY.  CO.  v. 
WINNINGHAM'S  ADM'E.t 
(Court  of  Appeab  of  Kentnck?.  Dec.  16. 1913.) 

1.  Railboads  a  275*)— Injubibb  on  Tbace:— 

DUTT  TO  WAKN. 

Intestate  was  killed  by  a  train  while  erect- 
ing •  coal  tipple,  wtiicb  was  bein^  constructed 
by  a  coal  company  under  authority  from  the 
railroad  company,  which  had  also  furnished  the 
specifications.  The  tipple  was  close  to  the 
track,  and  was  later  to  be  extended  over  it.  and 
5  men  were  regularly  employed,  and  at  times 
from  IC  to  20,  and  it  was  frequently  neccBsary 
for  them  to  cross  the  track.  The  work  had  pro- 
ceeded about  10  days  when  intestate  was  kill- 
ed. Held,  that  the  railroad  company  waa 
charged  with  notice  that  the  tipple  was  being 
constructed,  and  was  bound  to  anticipate  the 
presence  of  persons  on  the  track  at  that  point 
and  warn  them  of  the  approach  of  trains. 

[Ed.  Note.— For  other  cases,  we  Railroads, 
Cent  Dig.  »  873-877;  Dec  Dig.  |  275.*J 

2.  Railboadb  (5  276*)— Injuries  ow  Tbaok— 
DoTT  TO  Wabn— Duty  6t  Bngineeb. 

If  a  railroad  company  waa  charged  with 
notice  that  a  coal  tipple  was  being  constmcted 
at  a  point  near  its  track,  so  that  it  was  bound 
to  anticipate  the  presence  of  workmen  on  the 
track,  the  company  was  not  excused,  for  failure 
to  give  warning  of  an  approaching  train,  be- 
cause the  engineer  did  not  In  fact  know  the 
tipple  was  being  conatnicted. 

[Bi.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  18  873-877 ;  Dec  Dig.  S  275.*1 

S.  Railroads  (S  383*)— InjUBisa  on  Tbaok— 

DUTIKS  or  PBDXBTSIAir- LOOKina  AND  Ll8- 
TBNinO. 

The  doctrine  of  "stop,  look,  and  listen"  on 
approachink  and  crossing  a  railroad  track  has 
not  been  adopted  in  Kentucky. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1305-1310 ;  Dec.  Dig.  S  383.*] 

4.  Railboadb  (8  282*)— Injuries  to  Persons 
ON  Track  —  Contributory  Neoliobkob  — 
Failtjbe  to  Look. 

If  a  railroad  company  was  bound  to  warn 
of  the  approach  of  a  train  to  a  point  at  which 
a  coal  tipple  was  being  constructed  over  the 
track,  one  engaged  in  the  work  could  assume 
that  a  warning  wonld  be  given,  and  was  not 
conclusiTely  negligent  In  not  looking  In  crossing 
the  track  in  his  work, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8S  910-923 ;  Dec.  Dig.  S  282.*] 

5.  Railroads  (8  282*)— Injuries  oh  Track— 
JuBT    Question  — Contributobt  Neoli- 

OBNCB. 

In  an  action  for  the  death  of  one  engaged 
In  constructing  a  coal  tipple  near  a  railroad 
track  by  being  struck  by  a  train,  whether  de- 
cedent was  guilty  of  contributory  negligence  in 
not  looking  on  crossins  the  track  In  his  work 
held  a  Jury  question. 

TEd.  Note. — For  other  eases,  see  Railroads, 
Cent.  Dig.  H  910-828;  Dee.  Dig.  {  282.*] 

6.  APFEAL  AND  EEBOB  (I  1064*)— HABltLBSS 

Ebrob— Admission  of  ^idencb. 

Id  an  action  for  decedent's  death  by  being 
struck  by  a  train  while  crossing  the  track  in 
his  work  in  constructing  a  coal  tipple  near  the 
track,  any  error  in  admitting  evidence  of  the 
trainmra's  failure  to  warn  of  the  train's  ap- 
proach at  crossings  near  the  tipple  was  not 
prejudicial,  where  the  instructions  only  author- 
ized a  recovery  if  reasonable  warning  was  not 
given  of  the  train's  approach  to  the  tipple. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 


7.  Railroads  (%  282*)— Jurt  QuxsTiON-r-TTK- 
DispuTED  Facts. 

Where  all  of  tiie  facts  were  admitted*  the 
question  whether  a  railroad  company  was  bound 
to  give  warning  on  approaching  a  point  where 
a  coal  tipple  was  being  constructed  over  the 
track  was  one  for  the  court 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  010-823 ;  DecTDig.  |  282.*] 

Appeal  from  Circuit  Conrt,  Pulaski  County. 

Action  by  W.  B.  Wiunlngbam's  Adminis- 
trator against  the  Cincinnati,  New  Orleans 
&  Texas  Pacillc  Railway  Company  and  an- 
other. From  a  Judgment  for  plalntifT,  de- 
fendant railway  company  appeals.  Affirmed. 

O.  H.  Waddle  &  Son,  of  Somerset,  and 
John  Oalvln,  of  Clnctunati,  Ohio,  for  appel- 
lant Robert  Harding,  of  Danvillev  and  B. 
B,  Waddle,  of  Somerset,  for  appellee. 

CLAY,  C.  In  this  actifut  for  damages 
against  the  dndimatl,  Nev  Orleans  &  Texas 
Padflc  Railway  Company  and  H.  Eb  Bzl^ 
ton,  plaintiff,  J.  L.  Wrlgbt*  as  administrator 
of  W.  B.  Wlnnlngham,  recorered  a  rerdlct 
and  Jodgmait  for  |5,000.  Tbe  railroad  com- 
pany appeals. 

The  tacts  are  as  follow:  The  Indian 
Creek  Coal  Company  bad  permission  and  aa- 
thorlty  from  the  railroad  to  build  a  tipple 
across  its  tracks  at  a  point  near  Indian  Head 
In  HcCreary  county,  ^e  spetiflcatlons  for 
the  work  were  furnished  by  the  railroad 
company.  Tbe  tipple  was  located  about  10 
feet  from  the  center  of  the  track  on  one  side, 
and  about  20  feet  from  the  cmter  of  the 
track  on  tlie  other  side,  It  was  to  extend 
across  the  trade  at  an  deration  of  about 
80  feet  above  the  tnck.  At  the  time  of  the 
accident  complained  of  employes  of  the  coal 
company  had  been  engaged  for  about  a  week 
and  a  half  In  tbe  work  of  constroctlzig  the 
tlppla  Five  men  were  regularly  nnployed, 
and  when  it  was  necessary  to  raise  the  up- 
rights a»  many  as  16  or  20  men  wonld  then 
be  employed.  When  Wlnnlngham  was  kill- 
ed the  work  of  connecting  tbe  two  sides 
across  the  bnck  had  not  been  began.  In  do- 
ing the  work  the  men  frequently  passed  from 
one  side  of  tbe  track  to  the  other.  About 
800  or  900  feet  north  at  the  point  wliere  the 
tipple  was  being  constructed  is  a  private 
road  crossing,  and  south  of  the  tlpiflo  609 
or  600  feet  is  a  public  road  crossing.  Just 
prior  to  the  time  he  was  Injure,  vnnning- 
bam,  who  was  one  of  the  employfe  of  the 
coal  company,  crossed  the  railroad  track 
from  the  east  to  the  west  side,  and  had  gone 
up  the  embankment  on  tbe  west  side  for 
the  purpose  of  getting  some  nails.  The  em- 
bankment begins  to  rise  about  10  feet  from 
the  track.  As  Wlnnlngham  returned  he 
walked  towards  tbe  trade,  looking  straight 
in  front  ot  him.  On  account  of  the  embank- 
ment it  was  impossible  for  WlnninsSiaffl  to 
see  further  than  40  or  BO  fert  up  the  track, 
and  It  was  likewise  impossible  for  the  engl- 
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neer  In  charge  of  the  train  to  see  blm  until 
he  got  nearly  on  the  trade  When  Wlnnlng- 
ham  reached  the  track  he  was  Btrock  and 
killed  by  a  soath-botmd  train.  Accordli^  to 
plalntUTa  evidence  the  train  was  numlng 
about  40  or  SO  miles  an  boor,  according  to 
defendant's  evidence,  from  16  to  20  miles  an 
hour.  When  the  engineer  discovered  Wln- 
nlngham  he  applied  the  brakes  In  emergency 
with  one  hand,  and  grabbed  for  the  whistle 
cord  with  the  other,  but  missed  It.  By  that 
time  Wlnningham  was  struck.  The  train 
was  stopped  in  abont  20  car  lengths.  As 
the  train  came  towards  the  tipple  no  warning 
of  Its  approach  was  given.  The  engineer 
had  not  been  over  the  road  since  the  con- 
stmctlon  of  the  tipple  began,  and  did  not 
know  that  It  was  in  process  of  erection. 

The  conrt  in  Its  instructions  told  the  Jury, 
in  substance,  that  it  was  the  duty  of  defend- 
ant, in  approaching  the  place  where  Wln- 
ningham was  killed,  to  use'  ordinary  care  to 
give  him  timely  and  reasonable  warning  of 
the  approach  of  the  train  by  ringing  the 
engine  bell,  o'r  sounding  the  wliistle,  and  that 
If  they  believed  from  the  evidence  that  those 
in  charge  of  the  engine  failed  to  give  such 
warning,  and  by  reason  thereof  Wlnningham, 
while  using  ordinary  care  for  Iiis  own  safe- 
ty, went  upon  the  track  and  was  killed  by 
the  train,  they  should  find  for  the  plaintifT, 
and  unless  they  so  believed  they  should  find 
for  the  defendant.  Other  Instmctions  de- 
fining ordinary  care  and  the  measure  of  dam- 
ages, and  covering  the  question  of  oontrlb- 
otory  negligoice,  were  also  given. 

The  railroad  company  Insists  that  the 
court  erred  in  refusing  a  peremptory.  This 
contention  Is  based  on  two  grounds:  (1) 
The  place  where  the  decedent  was  killed 
was  not  BU(A  as  to  impose  on  the  railroad 
company  the  duty  of  giving  warning  of  the 
approach  of  the  train;  (2)  the  decedent  was 
gnllty  of  contributory  n^llgence. 

[1]  (1)  It  Is  true  that  the  decedoit  was  not 
Injured  at  a  public  crossing,  or  even  at  a 
private  crossing,  where  it  was  customary  to 
give  warning  of  the  approach  of  a  train,  or 
in  a  dty  or  town  where  the  tracks  of  the 
company  were  used  by  large  numbers  of 
people.  It  is  therefore  argued  that  the  duty 
of  warning  did  not  apply.  It  Is,  of  course, 
difficult  to  lay  down  any  general  role  pre- 
scribing when  or  under  what  circumstances 
there  is  a  duty  to  give  warning  of  the  ap- 
proach of  trains.  In  a  general  way  that  duty 
has  been  held  to  apply  to  places  where  the 
presence  of  persons  on  the  track  might  be 
reasonably  anticipated.  In  the  present  case 
the  tipple  had  been  in  process  of  erection  for 
about  10  days.  The  railroad  company  had 
not  only  given  the  coal  company  authority 
to  erect  It,  but  had  famished  the  specifica- 
tions. The  work  was  being  done  immediate- 
ly adjoining  the  track.  Later  on  It  was  to  be 
carried  on  over  the  track.  There  were  6 
men  regularly  employed,  and  at  times  from 
16  to  20  men.   In  cwstructlng  the  tl^le  It 


was  necessary  for  these  men  to  cross  the 
track  at  freQuent  intervals.  Indeed,  if  not 
required  to  cross  the  track,  th^  wve  at  all 
times  compelled  to  work  so  near  the  track 
that  their  position  was  one  of  constant  dan- 
ger. With  their  attention  fixed  on  the  work 
which  they  were  required  to  do,  It  was  prac- 
tically Impossible  for  them  always  to  be  on 
the  alert  to  discover  the  approach  of  a  train. 
It  Is  not  a  case  where  men  are  temporarily 
engaged  in  doing  work  near  the  track.  The 
company  had  authorized  the  construction  of 
the  tipple.  On  obtaining  this  authority  the 
coal  company  began  the  work.  The  work 
had  been  going  on  about  10  days.  The  com- 
pany, therefore,  was  charged  with  notice  that 
the  work  was  going  on.  Taking  into  con- 
sideration the  length  of  time  the  work  bad 
been  going  on,  the  number  of  men  employed, 
the  character  of  the  work  in  which  they 
were  engaged.  Its  proximity  to  the  track, 
and  the  necessity  for  their  crossing  the  track 
in  the  performance  of  their  work  and  the 
constant  danger  to  which  they  were  thus 
exposed,  we  conclude  that  ordinary  care  on 
the  part  of  those  operating  the  train  required 
them  to  anticipate  the  presence  of  persons 
on  the  track  at  that  point,  and  therefore  im- 
posed upon  them  the  duty  of  giving  warning 
of  the  approach  of  the  train. 

[2]  There  being  a  duty  on  the  part  of  the 
company  to  give  such  warning,  the  fact  that 
the  engineer  in  charge  did  not  know  that  the 
Upple  was  in  process  of  erection  no  more  re- 
lieved it  of  liability  than  would  the  ignorance 
of  the  engineer  of  the  existence  of  a  public 
road  or  a  city  absolve  it  from  its  duty  to 
give  warning  of  the  approach  of  a  train 
about  to  cross  such  public  road  or  the  streets 
of  such  dty. 

[3]  (2)  But  It  is  insisted  that  the  evidence 
shows  tiiat  decedent  looked  straight  in  front 
of  him  while  approaching  the  track,  and 
made  no  effort  to  discover  the  approach  of 
the  train.  It  is  therefore  argued  that  he  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  We  have  never  adopted  the  stop, 
look,  and  listen  doctrine  in  this  state.  The 
doctrine  of  Smith's  Adm'r  v.  C,  N.  O.  &  T. 
P.  Ry.  Co.,  146  Ky.  568,  142  S.  W.  1047,  41 
L.  R.  A.  (N.  S.)  193,  is  not  appUcable.  There 
the  decedent  was  totally  deaf.  The  only  way 
he  could  discover  the  approach  of  the  train 
was  by  the  use  of  his  eyes.  Not  having  done 
this,  It  was  held  that  he  was  guilty  of  con- 
tributory negligence. 

[4,  5]  Here  the  decedent  was  in  possession 
of  all  of  his  senses.  It  being  the  duty  of  the 
railroad  company  to  give  warning  of  the  ap- 
proach of  the  train,  he  had  a  right  to  act 
on  the  assumption  that  a  warning  would  be 
given.  Having  the  use  of  his  hearing,  the 
fact  that  he  did  not  look  is  not  conclusive  of 
the  question  of  contributory  n^ligence.  Or- 
dinarily this  is  a  question  for  the  Jury,  and 
we  see  nothing  in  the  facts  of  this  case  to 
take  it  out  of  the  general  rule. 

[I]  Complaint  la  made  of  the  fact  that 
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plaintiff  was  permitted  to  Introdace  evidence 
In  regard  to  the  failure  of  those  In  charge  of 
the  train  to  give  warning  of  the  approach  of 
the  train  at  certain  crossings  In  the  neigh- 
borhood of  the  tipple.  Even  If  Inadmissible, 
this  evidence  was  not  prejudicial,  because  the 
court  In  Its  Instructions  authorized  a  recov- 
ery only  in  the  event  those  In  charge  of  the 
engine  failed  to  give  reasonable  warning  of 
its  approach  to  the  tipple.  We  see  no  er- 
ror In  the  instructions.  There  was  no  con- 
flict In  the  evidence. 

[7]  The  facts  being  admitted,  the  question 
of  the  duty  to  warn  was  for  the  court;  and, 
as  before  indicated^  the  court  did  not  err  In 
holding  that  this  Anty  devolved  vjfon  the 
railroad. 

Judgmokt  affirmed. 


BOWB  T.  ALEXANDER,  Ootuity  Atty. 
(Court  of  Appeals  of  Kentucky.    Dec  1913.) 

1.  HlQHWATS  118*)— CoNSTBUCnON— POW- 
EB  or  FiBCAI.  COtTBT. 

Under  Ky.  St  fi  1840,  giving  the  fiscal 
court  power  to  make  appropnations  to  main- 
tain Toads,  the  fiscal  coart  Is  without  authority 
to  appropriate  funds  to  compensate  persons 
who  repair  the  road  without  any  contract  or 
aathoritf,  for  to  allow  the  citizau  to  receive 
approprUtions  for  such  work  would  take  away 
the  power  of  the  fiscal  court  to  Institute  road 
repairs. 

[Ed.  Note. — For  other  cases,  see  Hlriiways, 
Cent^Dig.  »  815, 846-366, 362,  380 ;  Dec  Dig. 

2.  HlQHWATS   (J  118*)— COKSTBUOTION— LlA- 
BIZJTT  FOB  BXPBNBB— IMPUKD  CoHTBAOT. 

That  dtizeos  repaired  a  county  road  with- 
out any  contract  or  authorization  will  not  rea- 
der the  couBty  liable  on  the  quantum  meruit; 
the  doctrine  of  implied  contracts  not  applying 
to  mnnicipalitiea. 

[Ed.  Note.— For  other  cases;  see  Highways, 
Oent^IM|^^5p  316.  346-366,  362,  880;  Dec 

8.  Highways  (|  90*)— Opbhiko— Powbb  or 
Fiscal  Coubt. 

Ky.  St  H  4287H1300,  provide  for  the 
openii^  of  new  roads  by  the  county  court; 
section  4299  expressly  declaring  tiiat  the  coun- 
ty court  may  open  or  alter  a  road  on  condition 
that  the  expense  be  paid  by  the  applicants,  but 
If  the  court  be  of  the  opinion  that  the  cost  of 
the  proceeding  shall  be  paid  by  the  county.  It 
shall  order  the  same  so  paid.  Meld,  that  while 
sections  1840  and  4306  give  the  fiscal  court 
general  charge  and  saperrision  of  public  roads, 
the  fiscal  court  Is  witnont  authority  to  open  a 
new  road  and  make  appropriations  for  the  pay- 
ment of  the  expense  ox  opening  sndi  road. 

[Ed.  Note.— For  other  caaat  sea  Hiriiways, 
Gent  Dig.  B  828-^;  DecDlg.  |  99.*] 

Appeal  from  Circuit  Court,  McLean  County. 

Claim  by  R.  P.  Rowe  for  an  allowance  for 
repairing  a  road  contested  by  R.  Alexander, 
County  Attorney.  The  fiscal  court  made  an 
allowance,  and  the  County  Attorney  appeal- 
ed. From  the  action  of  the  circuit  court  re- 
versing the  order  of  the  fiscal  oonrt;  daim- 
ant  appeaUL  Affirmed. 


W.  A.  Taylor,  of  Calhotm,  and  R.  P.  Rowe,  of 
Island,  for  appellant,  R.  Alexander  and  Joe 
H.  Miller,  both  of  Calhoun,  for  appellee. 

CARROLL,  J.  The  fiscal  court  of  Mdieait 
county,  at  its  regular  term  In  1912,  allowed 
the  appellant,  Rowe,  $709  to  i»y  blm  "for 
making  and  maintaining  the  West  Island 
road  and  the  further  oonslderatitHi  Out  tbe 
said  R.  P.  Rowe  agrees  to  give  to  ttko  conn^ 
his  private  road  through  Ills  taxm  when  said 
order  Is  issued*  to  him.  Satd  road  that  ttifr 
said  R.  P.  Bowe  agrees  to  give  leads  from  the 
New  Island  and  Sacramento  road  to  Wood's 
coal  mine.  Said  xoad  to  be  kept  open  the 
width  of  80  feet.  Payable  out  of  the  general 
funds  of  the  levy  of  1913."  Alexander,  as 
county  attorney,  objected  to  this  allowance, 
and  upon  hia  objection  b^ng  overruled,  prose- 
cnted  an  appeal  to  the  circuit  court,  and  that 
court,  after  considering  the  case,  found  that 
the  fiscal  court  sliould  not  have  allowed  Rowe 
anything  on  his  claim,  and  adjudged  that  the 
order  of  the  fiscal  court  making  the  allow- 
ance should  be  set  aside  and  held  for  naught 
From  this  Judgment  Bowe  a]x>eal& 

The  county  attorney  Insisted  in  the  lower 
court;  and  makes  a  like  adamant  here:  CI) 
That  the  fiscal  court  had  no  jntlsdictltm  to 
make  the  appropriation;  (2)  that  the  Mc- 
Lean county  court  established  the  West  Is- 
land road«  whidi  is  ttie  same  road  the  appro- 
priation was  made  by  the  fiscal  court  for 
making  and  maintaining,  and  that  the  order 
of  the  county  court  establishing  the  road  pro- 
vided that  the  petitioners,  of  whom  Bowe 
was  one,  should  pay  all  the  costs  and  dam- 
ages Incurred  In  opening  it,  and  this  Judg- 
ment of  the  county  court  concluded  the  fiscal 
court  from  making  the  allowance  complained 
of.  For  answer  to  this,  the  appellant,  Rowe, 
admitted  that  the  county  court  established 
the  West  Island  road,  but  denied  that  the 
1769  appropriated  by  the  fiscal  court  was  for 
making  or  maintaining  this  road.  He  fur- 
ther set  up  that  after  the  Sacramento  and 
West  Island  road  had  been  established  and 
all  damages  and  costs  incurred  therein  had 
been  paid  he  was  appointed  by  the  county 
court  as  its  commissioner  to  open  these  roads 
and  put  them  In  good  condition  for  travel, 
and  did  so  at  an  expense  out  of  his  private 
means  of  over  $1,600,  in  which  sum  the 
county  became  Indebted  to  him,  and  the  fiscal 
court  In  settiement  of  this  indebtedness  made 
the  aiq;)ropriation  mentioned,  and  was  fur- 
ther Influenced  to  do  so  by  the  fact  that  he 
agreed  to  give  to  the  county  the  private 
road  through  his  farm  mentioned  In  the  order 
of  the  fiscal  court  making  the  allowance.  He 
filed  with  his  answer  an  Itemized  statement, 
showing  the  money  be  expended  in  iu>eiiing 
and  maintaining  the  road  for  which  the  ap- 
propriation was  made. 

It  will  be  observed  that  the  order  of  the  fis- 
cal court  making  the  appropriation  recites 
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tlut  it  WB8  made  to  pay  Rowe  for  maldng 
and  maintaining  the  West  Island  road,  and 
also  In  consideration  of  Ids  agreement  to 
give  to  the  county  a  private  road  through 
his  farm  described  in  the  order,  but  the  or- 
der does  not  state  how  mnch  was  appropri- 
ated for  eadi  of  these  purposes,  legal 
question  arising  on  tlie  record,  as  we  un- 
derstand It,  Is  this:  Has  the  fiscal  court 
power  to  make  an  wpmpilstlon  to  a  dtixen 
for  work  done  on  a  pnbllc  road  that  he  was 
not  ordered  or  directed  to  do  by  the  flscsl 
court,  and  has  it  the  right  to  make  an  appro- 
priation to  a  citizen  to  pay  him  for  a  private 
xoad  tliat  he  agrees  to  present  to  the  covnty 
as  a  public  road  before  any  order  of  the 
county  court  has  been  made  accepting  the 
proposition  to  convert  Uie  private  road  into 
a  public  road? 

[1]  Taking  up  first  the  question  of  the  pow- 
er of  the  fiscal  court  to  make  an  allowance 
to  a  citizen  for  working  a  public  road  before 
he  has  been  ordered  or  directed  to  do  the 
-work  by  the  fiscal  court,  or  any  contract 
looking  to  the  execution  of  the  work  has 
been  entered  into,  we  find  that  section  1840 
of  the  Kentudcy  Statutes  gives  in  a  general 
way  to  the  fiscal  court  tike  conttol  of  the 
public  roads  of  the  county,  and  expressly 
provides  that  it  may  make  appropriations  to 
keep  them  In  good  condition.  So  that  there 
can  be  no  doubt  of  the  JurlstUctlon  and  au- 
thority of  the  fiscal  court  to  appropriate  pub- 
lic funds  that  it  may  r^htfully  use  for  this 
purpose  in  maintaining  the  public  roads  of 
the  county,  but  this  is  far  from  giving  the 
court  the  right  to  appropriate  money  for 
work  done  on  public  roads  before  the  court 
has  made  any  order  or  direction  that  It  shall 
be  done,  or  entered  into  any  contract  for  this 
purpose.  It  would  be  a  very  loose  method  of 
transacting  business  if  the  fiscal  court  should 
be  allowed  to  appropriate  the  public  funds  to 
any  citizen  of  the  coimty  who  thought  It 
proper  or  necessary  to  improve  the  condition 
of  one  of  the  public  roads  of  the  county  be- 
fore any  contract  or  arrangement  had  been 
made  with  the  fiscal  court  under  which  the 
work  should  be  done.  A  practice  like  this 
would,  in  a  large  measure,  put  the  fiscal 
court  and  the  funds  at  Its  disposal  under  the 
control  of  any  citizens  of  the  county  who 
might,  for  their  own  convenience  or  interest, 
decide  to  work  the  public  roads,  and  the 
money  at  the  disposal  of  the  fiscal  court.  In 
place  of  being  expended  on  such  roads  and 
In  such  manner  as  the  fiscal  court  might  di- 
rect, would  be  applied  as  best  suited  the  in- 
terest of  the  citizens  who  saw  proper  to 
take  the  matter  of  working  the  roads  in  their 
own  hands. 

While  admitting  the  force  of  this  position, 
it  Is  nevertheless  contended  that,  as  the  fis- 
cal court  might  in  the  first  Instance  have  con- 
tracted with  Rowe  to  do  the  work  he  did 
do.  It  had  authority  to  accept  It  and  pay  him 
for  It  after  It  was  done,  although  no  con- 
tract was  made  In  the  first  instance.  To 


legalise  this  method  would,  in  a  practicsl 
way,  have  substantially  the  same  ^ect  as  if 
the  roads  ot  the  comity  were  turned  over  to 
the  dtisens  to  be  wotked  by  them  at  soch 
times  and  places  as  ^y  dune,  because  there 
are  few  fiscal  courts  that  could  rralst  the  Im- 
portunities and  influences  thst  might  be 
brought  to  bear  by  the  comUned  efforts  of 
citizens  who  undertook  to  control  the  work- 
ing of  the  road  and  the  Investment  of  the 
funds  of  the  county  for  this  purpose.  The 
members  of  the  fiscsl  court  ought  not  to  be 
subjected  to  the  embarrassment  of  a  situa- 
tion like  this.  They  ought  to  be  free  to  take 
the  Initiative  In  road  woiic  and  to  make  con- 
tractB  In  advance  tor  sncSi  woik  as  In  thdr 
Judgment  is  needed.  In  Short,  the  fiscal  court 
cannot,  exc^t  In  cases  of  emergency,  allow 
any  claim  for  road  wortc  not  made  by  Its  au- 
thority or  under  Its  direction. 

Tbia  was  the  effect  of  the  decision  of  this 
Court  In  Perry  County  v.  Xbgle,  116  Ky.  691, 
7tt  S.  W.  382,  2S  Ky.  Law  Bep..  813.  In  that 
case  Bngle,  without  bdng  directed  by  the 
fiscal  court  so  to  do,  did  work  on  a  county 
road  amounting  to  several  hundred  dollars. 
He  claimed  to  have  done  the  work  by  direc- 
tion of  a  oommlssloner  appointed  by  the 
county  Judge  to  have  tl»  work  done,  and 
filed  his  claim  under  tba  contract  with  the 
fiscal  court,  where  it  was  rejected.  He  then 
aiqpealed  to  the  drcoit  court,  and  succeeded 
in  establishing  his  claim.  On  the  appeal 
of  the  county  we  said  that  neither  the  coun- 
ty  Judge  nor  any  commissioner  appoluted  by 
him  had  authority  to  make  contracts  con- 
cemlng  the  repair  ct  public  roads,  and  that 
the  action  of  the  county  court  in  appointing 
the  commissioner,  ss  well  as  the  act  of  the 
commissioner  in  letting  the  work  to  Engle, 
was  void.  We  further  said  that  Engle  was 
bound  "at  his  peril,  to  know  the  extent  of 
the  authority  of  an  agent  of  the  county  In 
contracting  with  him.  All  persons  most 
take  notice  that  a  county  can  contract  only 
in  the  manner  and  by  the  person  and  for  the 
purposes  expressly  provided  by  the  statute," 
and  ordered  the  entry  of  a  Judgment  for  the 
county. 

In  Floyd  County  v.  AUen,  137  Ky.  575,  126 
S.  W.  124,  27  L.  B.  A.  (N.  S.)  1125,  Allen  pre- 
sented  a  claim  to  the  fiscal  court  for  ma- 
terial and  labor  furnished  by  him  in  improv- 
ing  a  public  highway.  He  claimed  that  the 
Improvement  was  made  under  a  contract 
with  the  county  Judge  and  one  of  the  magis- 
trates of  the  county.  In  holding  that  Allen 
could  not  comi>el  the  fiscal  court  to  pay  the 
claim,  as  it  had  not  authorized  the  work 
to  be  done,  we  said :  "To  permit  the  citizen 
to  select  his  own  time,  place,  and  manner, 
even  with  the  advice  and  consent  of  one  or 
two  of  the  officials.  In  which  to  furnish  ma- 
terial and  labor  for  needed  repairs  or  im- 
provements on  a  public  highway  of  the  coun- 
ty and  hold  the  county  responsible  for  the 
price  charged,  upon  the  groimd  that  it  had 
beai  benefited  ttereby,  would  be  ruinous  to 
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the  county  and  have  the  effect  to  supersede 
the  powers  of  the  fiscal  court  whose  duty  It 
Is,  under  the  law,  to  manage  such  affairs." 

[2]  The  argument  Is  further  made  that  as 
the  county  received  the  benefit  of  the  serv- 
ices of  Rowe,  he  should  be  paid  the  reason- 
able value  thereof,  upon  the  theory  that  the 
law  will  raise  an  Implied  contract  to  pay 
for  the  value  of  services  which  have  been 
accepted.  This  rule  of  law,  however,  has  no 
application  to  municipal  bodies,  and  the 
county  cannot  become  Indebted  for  services 
rendered  it  upon  an  Implied  assumpsit  Mc- 
Donald V.  Franklin  County,  125  Ky.  206,  100 
S.  W.  861,  30  Ky.  Law  Rep.  1245;  Owen 
County  V.  Walker,  141  Ky.  516,  133  S.  W. 
236;  City  of  Louisville  v.  Parsons,  160  Ey. 
420,  150  S.  W.  4»8. 

[3]  As  before  stated,  the  order  of  the  fis- 
cal court  does  not  show  how  much  was  allow- 
ed Rowe  for  the  private  road  It  recites  he 
gave  to  the  county,  but  whatever  the  amount 
of  this  allowance,  the  fiscal  court  was  not 
authorized  to  make  It  It  seems  that  the 
statnte  confers  apon  titie  county  court  ezdn- 
slve  Jarisdlction  to  open  public  roads  as  may 
be  seal  by  an  examination  of  sectifniB  4287- 
4300  of  tiie  statnte,  where  the  Lei^LSlatnre 
has  daborately  set  out  the  method  by  whidi 
new  roads  may  be  opened.  Section  1840  and 
sectLott  ^06  give  to  Oie  fiscal  court  general 
charge  and  aoperriston  of  tb»  public  roads 
of  the  ooim^,  but  this  evidently  means  such 
roads  as  have  been  opened  by  the  county 
court,  or  have  been  accepted  in  some  appro- 
priate manner  by  the  coanty.  After  the  road 
has  been  opened,  the  auUiorlty  to  repair  and 
supervise  it  passes  from  the  county  court  to 
the  fiscal  court,  and  the  coun^  court  loses 
Jurisdiction  to  expend  any  of  the  public 
funds  in  repairing  the  road.  But  when  It 
comes  to  opening  a  road  In  the  first  instance, 
the  Jurisdiction  Is  In  the  county  court  alone. 
It  is  also  provided  in  section  4299  that: 
"The  court  may  open  or  alter  a  road  on  con- 
dition that  all  or  a  part  of  the  sum  required 
to  be  paid  to  the  owner  and  tenant  and  the 
cost  of  procedure,  shall  be  paid  by  the  ap- 
plicants, or  on  condition  that  the  applicants 
wholly  or  In  part  open  or  alter  the  road; 
but  If  the  court  be  of  the  opinion  that  such 
sum  or  sums  and  the  cost  of  the  proceedings 
shall  be  paid  by  the  county,  It  shall  order  the 
same  to  be  paid  to  the  person  or  persons 
entitled  thereto."  So  that,  under  this  and 
other  sections  relating  to  roads,  when  the 
county  court  orders  a  road  to  be  opened, 
it  may  do  so  upon  condition  that  the  whole 
of  the  cost  and  ex[)ense  shall  be  paid  by  the 
applicants,  or  a  part  of  It  shall  be  paid  by 
them  and  a  part  by  the  conn^,  or  it  may  put 
the  entire  charge  on  the  county.  When, 
therefore,  a  county  road  is  ordered  to  be 
opened  by  the  county  court  the  county  court 
should  fix  the  amount  of  compensation  to  be 
paid  by  the  applicants  or  by  the  coun^,  as 


the  case  may  be,  and  that  part  fliat  Is  to  be 
paid  by  the  county  the  fiscal  court  upon  pre- 
sentotion  of  the  order  of  the  county  court, 
must  make  provision  for  the  payment  ot 
BawUngs  V.  Biggs,  86  Ky.  251,  3  S.  W.  147, 
8  Ky.  Law  Rep.  019.  It  seems,  however,  that 
In  this  case  the  fiscal  court  undertook  to 
make  an  appropriation  to  Rowe  for  the  pur- 
chase of  a  private  road  owned  by  him  which 
it  seems  he  agreed  to  convert  into  a  public 
road.  This  was  In  effect  the  opening  of  a 
road  by  the  fiscal  court,  and  tills  it  was  with- 
out authority  to  do. 

It  does  not  appear  from  the  order  of  the 
fiscal  court  that  the  county  court  had  ever 
taken  any  action  In  respect  to  this  new  road, 
or  that  it  had  ever  been  dedicated  to  the- 
county  for  public  use.  All  that  appears  In 
the  order  is  that  Rowe  agreed  to  give  a  road* 
and  It  is  shown  by  the  evidence  that  this 
road  that  Howe  proposed  to  give  was  a  pri- 
vate road  or  passway  owned  by  him  which 
he  desired  to  have  converted  into  a  public 
road  that  would  be  a  charge  on  the  county. 
To  do  this  it  was  necessary  that  the  county 
court  should  have  taken  such  action  as  was 
necessary  to  have  this  road  opened  as  one 
of  the  public  highways  of  the  county. 

We  think  the  Judgment  of  the  lower  court 
was  correct,  and  It  la  affirmed. 


BABOLAT'S  TRUSTEE  et  aL  t.  COMMON- 
WEALTH et  oL. 
(Court  of  Appeals  of  Kentucky.  Dec.  16. 1913.) 

1.  Taxation  jj  867*)  — InHBaiTANCK  Tax  — 
Traksfees  Suejkct  to  Tax. 

Plaintiff's  mother,  living  in  Chicago,  con- 
tracted with  a  trust  company  In  K«nta<^  for 
the  possession  and  management  of  ber  entire 
estate,  and  upon  her  death  to  distribute  it 
among  her  heirs  under  the  statute  of  descent 
and  distribution  in  force  in  Kentucky,  and 
if  she  left  a  will,  to  probate  it  in  this  stete,  and 
to  pay  the  beneficiaries  named  therein.  She 
afterwards  died  intestate,  leaving  an  estete  of 
about  $28,000,  consisting  of  personalty,  sit- 
uated in  this  state.  Ky.  St  {  4281a,  provides 
that  all  property  passing  by  will  or  intesUcy 
from  any  peraon  dying  seised  or  possessed 
thereof,  whUe  residing  in  this  state  or  if  the 
owner  was  a  nonresident,  which  shall  be  within 
the  stete,  sball  be  subject  to  an  inheritance 
tax.  Held,  that  the  personalty  was  sabject  to 
an  infaeritence  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation^ 
Cent  Dig.  8{  1681-1684;  Dec  Dig.  |  867.*] 

2.  TaXATIOS  (§  803*)— iNHBBrTANCB  TaX— AC- 
TION FOB  CoNSTBUcnoN— Pasties. 

In  an  action  by  the  trustee  of  an  intestate 
estete,  consisting  of  personal  property  aitnatod 
in  this  stete,  to  determine  its  liability  to  an 
inheritance  tex,  plaintifC  could  not  state  the  case 
in  general  terms  and  call  npon  fht  sheiiff,  who 
was  charged  wltii  the  collection  inheritance 
texes,  to  show  affirmatiTely  why  the  common- 
weal tn  was  entitled  thereto,  sinoe  by  the  sfaer- 
iffs  lax  pleading,  or  failure  to  ph«d,  the  es- 
tete could  not  be  exempted  from  taxation,  bnt 
the  administrator  would  still  he  booad  to  pay 
the  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  803.*] 


•For  other  cuss  see  sua*  Uvie  end  seeUen  NUHBBR  In  Dec  DIb.  ft  Am.  Dlf.  Key-No.  Balm  A  Rv''  Indeue- 
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Appeal  from  Circuit  Court,  Fayette  County, 
Action  by  Auxiie  D.  Barclay's  trustee  and 
oUien  against  the  Commonwealth  of  Ken- 
tucky and  otbers.  Judgment  for  the  Com- 
monwealth, and  plalnttfC  and  certain  def end- 
ants  appeal.  AiBimed. 

Sam  M.  Wilson  and  Hunt,  Bullock  &  Htmt, 
all  of  Lexlncton,  for  appellants.  D.  Gray 
Falconer,  of  Lexli^ton,  for  appeUeea. 

NUNN,  J.  In  September,  1911,  the  Secu- 
rity Trust  Company  of  Lexington  entered  in- 
to a  written  contract  with  Mrs.  Annie  D. 
Barclay,  who,  according  to  the  contract,  was 
a  resident  of  Chicago,  IlL  By  the  contract 
the  Trust  Company  agreed  to  act  as  trustee 
for  Mrs.  Barclay,  and  as  such  trustee  ac- 
knowledged that  It  had  possession  of  her  en- 
tire estate,  and  undertook  to  manage  and 
control  the  same  during  her  lifetime.  Until 
her  death  it  would  pay  her  the  net  Income 
therefrom,  and  upon  her  death  it  would  dlft- 
tribute  the  same  "among  the  hein  at  law  of 
the  party  of  the  first  part  [Mrs.  Barclay] 
under  the  statute  of  descent  and  distribution 
tbea  in  force  in  Kentucky,"  or,  in  the  event 
she  left  a  will,  same  to  be  paid  the  hene- 
fidaiiea  named  in  the  will,  and  which  will 
"may  be  probated  as  such  by  the  courts  of 
the  commonwealtli  of  Kentucky." 

Mrs.  Barday  died  Intestate  about  a  year 
later,  and  left  an  estate  of  about  928.000, 
conBtetlng  of  personalty  only.  The  qneetlon 
presented  here  la  as  to  tbe  application  of  in- 
hodtance  tax  law  provided  in  article  19  of 
the  Kentucky  Statntes  (secttona  4281a-4281s). 
Her  only  helis  at  law  are  the  appeUants,  who 
are  brothers  and  sisters,  and  some  children, 
who  are  descenAmts  of  two  deceased  Blstera. 
It  Is  conceded  that.thia  daas  of  Undred  do 
not  come  within  the  exceptions  provided  in 
the  inheritance  tax  law,  and,  if  tile  wtate 
Is  taxable,  then  such  tans  should  be  deduc^ 
ed  from  the  estate  before  distribution. 

The  trustee  bronght  this  action  in  equity 
for  a  settlement  of  the  estate.  The  only  ex- 
cuse for  it,  and  In  tact  its  avowed  purpose, 
la  to  have  the  lower  court  guide  and  direct 
it  In  tbe  payment  of  inheritanoe  taxes,  and 
to  that  end  it  makes  the  sherifC  of  Fayette 
county  a  party  def^dant,  and  asks  that  he 
be  required  to  assert  any  daira  which  the 
commonwealth  may  have  against  tbe  estate 
for  Inheritance  taxes.  Tbe  heirs  at  law,  In- 
dndlDg  appellants,  are  also  made  parties 
defmdant  Tbe  petition  states  that  Mrs. 
Bandar  died  in  Kentucky,  that  it  has  in  pos- 
session all  of  ber  estate,  and  the  clear  in- 
ference Is  that  all  of  It  is  in  Kentucky.  It 
Is  true  tbe  Trust  Ciompany  "states  that  said 
estate  In  Its  hands  is  not  liable  for  any  in- 
beritance  taxes  to  the  commonwealth  of  Ken- 
tucky, as  it  Is  advised."   This  is  simply  a 


conclusion  of  the  pleader.  Subsequently  the 
.Trust  Company  qualified  as  administrator  of 
the  estate,  and  in  that  capacity  made  Itself 
a  party  to  the  action,  praying  for  tbe  advice 
of  the  court  upon  the  same  matter  suggested 
In  the  original  petition. 

[1,2]  Under  the  ^tate  of  facts  presented 
by  the  record,  it  is  immaterial  where  Mrs. 
Barclay  resided  or  was  domiciled  at  the 
time  of  her  death.  The  actual  situs  of  her 
property  was  in  Kentucky,  and  that  fact 
governs  tbe  application  of  the  inheritance 
tax  law.  Section  42Sla  of  the  Kentucky 
Statutes  provides :  "All  property  which  shall 
pass,  by  will  or  by  the  intestate  laws  of  this 
state,  from  any  person  who  may  die  seised 
or  possessed  of  the  same  loMle  a  resident  of 
tJuta  atate,  or  If  such  decedent  was  not  a  reH- 
dent  of  tMa  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be  within 
this  state,  *  •  *  shall  be,  and  is,  subject 
to  a  tax,"  etc. 

Under  tbe  inheritance  tax  law  all  adminift- 
trators,  executors,  trustees,  and  the  sheriff 
are  made  servants  of  the  commonwealth,  and 
the  duty  is  espedally  imposed  upon  tbem  of 
collecting  taxes  due  upon  inheritances. 
There  Is  no  right  or  authority  in  either  one 
to  shift  this  duty  upon  the  other.  The  trus- 
tee has  no  rj^bt  to  state  a  case  in  general 
terms,  and  call  upon  tbe  sheriff  to  show  af- 
firmatively why  the  commonwealth  is  enti- 
tled to  the  taxes.  If  the  sheriff  by  lax  plead- 
ing, or  no  pleading  at  all,  should  fail  In  the 
performance  of  his  du^,  the  trustee  or  ad- 
ministrator could  not  be  excused  of  liability 
for  the  taxes  i^  by  an  Incomplete  statemrait 
of  the  facts,  it  secored  direction  from  the 
court  to  distribute  the  estate  among  thfr 
heirs.  However,  the  appellants,  heirs  at  law, 
are  in  no  position  to  complain  of  the  fiiuity 
pleadings  of  elthw  the  sheriif  or  trustee. 
These  appellants  were  parties  from  the  be- 
ginning, and  they  never  filed  any  answer,  or 
pleading  of  any  sort,  and  never  asserted  any 
claim  for  relief  or  exemption  from  the  in- 
heritance taxes. 

It  is  insisted  that  this  property  does  not 
come  to  the  Appellants  by  the  inheritance 
laws,  or  by  any  deed,  grant,  sale,  or  gUt, 
made  In  contemplation  of  the  death  of  the 
grantor.  It  comes  to  them  by  the  deed  above 
referred  to,  vpon  tbe  death  of  the  grantor. 
If  ibey  are  not  entitled  to  It  by  the  laws  of 
descent  and  distribution  of  this  state,  then 
they  are  not  entitled  to  it  at  all,  for  by  the 
very  terms  of  the  deed  the  Trust  Company, 
upon  tiie  death  of  Mrs.  Barclay,  la  to  dis- 
tribute it,  and  to  only  those  who  are  her 
heirs  at  law  "under  the  statute  of  descent 
and  distribution  then  In  force  in  Kentucky." 

In  our  opinion,  tbe  lower  court  properly 
charged  this  ratate  with  Inhraltance  taxes^ 
and  its  Judgment  is  therefore  affirmed. 
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FISH  T.  WELCH'S  ADlfB. 
(Coort  o2  Aroealt  of  Kentack^.  Dea  19,  1913.) 
Apfeal  and  Bbbob  (|  088*)— AsauUKNT  or 

COUNSEI^BlXL  OF  ErxCEPnOHB. 

Alleged  improper  armament  of  defendant's 
attorney  could  not  be  reviewed  in  the  absence  of 
a  bill  of  exceptionB  containing  the  evidence. 

[Ed.  jNote^For  other  cases,  see  Appeal  and 
^or^  Gent  Dif.  H  289^2^;  I>e&  Dig.  i 

Appeal  from  Circuit  Court,  Madison  County. 

AcUon  by  Jennie  B.  Fish  against  S.  E. 
Welch's  admlnlatrator.  Jnd^ent  for  de- 
fendant, and  plfdntiff  appeals.  Affirmed. 

J.  A.  Sullivan,  of  Blcbmond,  and  S.  M. 
Wallace^  of  St  Loula,  Mo.,  for .  appellant 
Bumam  &  Bnmam,  of  Biclimond,  for  appel- 
lee. 

TURNEB,  J.  Tills  is  an  action  by  appel- 
lant against  Jobn  W.  Wdcb.  administrator 
of  S.  Welcib,  deceased,  wberein  appellant 
allciges  that  In  December,  1009,  she  loaned  to 
S.  E.  Welch  $1,000  due  on  demand  after  date, 
and  that  he  thereafter  died  In  April,  1910, 
without  having  paid  same.  The  answer 
denied  that  the  money  had  been  loaned,  and 
upon  a  trial  the  Jury  found  for  the  defend- 
ant, and  the  plalntUT  amteals. 

The  attorneys,  is  their  briefs,  argue  the 
facts  at  length,  but  upon  examination  of  the 
record  lb  is  disclosed  there  is  no  bill  of  evi- 
dence in  ft  There  Is,  however,  a  bill  of  ex- 
ertions reciting  that  Uie  attorney  for  the 
defendant  on  the  argument  of  the  case  refers 
red  to  a  certain  record  of  the  Uadlson  county 
c(>urt  which  was  Introduced  in  evidence,  and 
said  that  the  record  had  been  prepared  and 
"fixed"  for  the  express  purpose  of  using  it 
as  evidence  is  this  case,  and  argued  to  the 
Jury  along  that  line.  The  bill  of  evidence 
■  not  bielng  In  the  record,  we  are  unable  to  say 
whether  the  an^uient  of  Qie  attorney  was 
based  upon  any  evidence  before  the  Jury,  or 
whether  it  might  have  bera  fairly  made  from 
any  evidence  that  was  Introduced. 

The  pleadings  support  the  Judgment,  and. 
there  being  nothing  else  before  us,  the  Judg- 
meift  is  affirmed. 


MUBBAT  et  ai,  r.  WALKEKf 

(Court  of  Appeals  of  Kentucky.  Dec.  10,  1918.) 

1.  Banes  and  Banking  (I  246*)— National 
Banks  —  Stock  List  —  Disolosubb  —  Stat- 
utes—Oonsthuction  . 

Bev.  St.  U.  S.  i  5210  (U.  S.  Comp.  St. 
1901,  p.  3408),  provides  that  the  president  and 
cashier  of  ever;  national  bank  Bball  cause  to 
be  kept  at  all  times  a  fall  and  correct  list  of  all 
the  shareholders  and  the  number  of  shares  held 
by  each,  which  list  shall  be  subject  to  inspec- 
tion of  stockholders.  Bold,  that  a  stockholder 
bad  an  absolute  right  to  inspect  the  list  of 
stockholders  of  the  bank,  whatever  may  be  his 
motive. 

[Ed.  Note.— ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  Oil,  912;  Dec.  Dig.  { 
246.*] 


2.  Banks  and  Bankino  (|  246*)— National 
Banks— Stock  List— Ezahihatioii— IUght 

OV  Pl.AINTIFV^-ST00Kn0LDKB8. 

In  a  proceeding  by  an  alleged  stockholder 
of  a  national  bank  to  compel  its  officers  to 
permit  an  inspection  of  Its  list  of  stockholders, 
evidence  to  show  that  plaintiff  was  in  fact  not 
a  stockholder  In  good  Calth,  or  at  all,  was  ad- 
missible. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking,  Cent  Dig.  i|  9U«  012;  Dee.  Dig.  | 

Appeal  from  Circuit  Cour^  JeflTerson  Coun- 
ty, Chancery  Brancdi,  First  Division. 

Suit  by  Marvin  P.  Walker  against  the 
American  National  Bank  and  Logan  O.  Mur^ 
ray,  Its  president,  to  compel  defendants  to 
disclose  the  stock  list  of  the  bank.  Judg- 
ment for  plaintiff,  and  defendants  ai^teaL 
Beversed  and  remanded. 

Burnett,  Batson  &  Gary,  of  Louisville,  for 
aKtellants.  Leon  F.  Lewis  and  Blakey,  Qoin 
&  Lewis,  all  of  LoulsvllH  appellee. 

HOBSON.  C.  J.  Section  6210,  Bevlsed 
Statutes  of  the  United  States  (U.  S.  Comp. 
St  1901,  p.  8498),  being  a  part  of  the  Nation- 
al Banking  Act,  provides:  "The  president 
and  cashier  of  every  national  banking  asso- 
ciation shall  cause  to  be  kept  at  all  times  a 
full  and  correct  list  of  the  names  and  resi- 
dences of  all  the  shareholders  in  the  associa- 
tion, and  the  number  of  shares  held  by  each. 
In  the  office  where  Its  business  is  transacted. 
Such  list  shall  be  subject  to  the  inspection 
of  all  the  shareholders  and  creditors  of  the 
association,  and  the  officers  authorized  to 
assess  taxes  under  state  authority,  during 
business  hours  of  each  day  in  which  business 
may  be  l^ally  transacted.  A  copy  of  such 
list  on  the  first  Monday  of  July  of  each  year, 
verified  by  the  oath  of  such  preslctent  or 
cashier,  shall  be  transmitted  to  the  Comp- 
troller of  the  Currency." 

Marvin  P.  Walker  brought  this  action 
against  the  American  National  Bauk  and 
Logan  C.  Murray,  Its  president,  charging  in 
substance  that  he  was  a  stockholder  In  the 
bank  and  had.  demanded  the  right  to  inspect 
the  list  of  stockholders,  and  had  been  re- 
fused this  right  He  prayed  a  mandatory 
Injunction  requiring  the  defendants  to  per- 
mit him  to  Inspect  the  list  of  stockholders. 
The  bank  by  Its  answer  denied  that  plaintiff 
was  a  bona  fide  stockholder  In  the  bank,  or 
In  fact  held  any  stock  in  the  bank,  or  was 
the  owner  of  any  certificate  of  stock.  In  an- 
other paragraph  it  pleaded  that  plaintiff's 
purpose  In  demanding  to  inspect  the  list  of 
stockholders  was  either  for  purely  specula- 
tive purposes  or  to  blackmail  the  defendants. 
The  circuit  court  sustained  a  demurrer  to 
the  second  paragraph  of  the  answer,  and  on 
final  hearing  of  the  case  awarded  the  plain- 
tiff an  injunction  as  prayed.  Tbo  defendants 
appeal. 

[1]  1.  The  court  did  not  err  in  sustaining 

the  demurrer  to  the  second  paragraph  of  the 
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answer.  If  tlie  plaintiff  was  In  good  faith  a 
stockholder  in  the  bank,  he  was  entitled  to 
inspect  the  list  of  stockholders  under  the 
statute,  and  bis  motive  for  wishing  to  inspect 
the  list  is  wholly  immaterlaL  In  Henry  v. 
Babcock  &  Wilcox  Co.,  196  N.  Y.  802,  89  N. 
E.  942.  134  Am.  SL  Bep.  885,  the  court,  con- 
stmlng  a  similar  statute,  said:  "No  doobt 
the  Legislature  conld  make  the  stockholder's 
priTil^e  of  inspection  dependent  upon  the 
motive  or  purpose  with  which  it  is  sought; 
but  It  has  not  seen  fit  to  do  so.  The  lan- 
guage of  the  statute  Is  plain  and  mandatory. 
It  recognizes  Q.n  absolute  right  In  the  stock- 
holder and  imposes  an  absolute  duty  upon 
the  corporation  and  the  custodian  of  the 
stock  book.  The  law  requires  no  statement 
or  proof  of  any  particular  Intent  upon  the 
part  of  the  person  demanding  the  Inspection. 
He  must  be  a  stockholder  and  must  prefer 
bis  request  during  huslness  hours;  that  Is 
alL  If  It  appeared  In  good  faith  that  the 
book  was  then  In  actual  use  for  other  cor- 
porate purposes,  he  could,  of  course,  be  re- 
quired to  wait  a  reasonable  time  until  such 
use  terminated;  hut  no  such  matter  of  de- 
fense is  suggested  here.  The  plalntifT  was 
refused  any  inspection  at  all  In  the  absence 
of  a  disclosure  of  his  purpose,  and  this  ac- 
tion of  the  defendant  has  been  sanctioned  by 
the'judgment  of  the  Appellate  Division.  We 
think  that  judgment  is  based  upon  a  mis- 
taken construction  of  the  statute  In  this  re- 
spect Nor  was  the  refusal  Justified  on  the 
ground  that  the  law  confers  upon  the  stock- 
holder no  express  right  to  copy  from  the 
book.  The  right  to  inspect  the  book  includes 
the  right  on  the  part  of  the  stockholder  to 
aid  his  memory  by  copying  therefrom  to  the 
extent  indicated  in  the  agreed  statement  of 
facts  In  the  present  case.  In  Cotheal  v. 
Brouwer,  6  N.  Y.  562,  it  was  held  that  the 
custodian  of  a  register  of  stockholders  which 
the  stockholder  had  a  statutory  right  to  ex- 
amine could  not  close  the  book  because  a 
stockholder  desired  to  make  a  memorandum 
in  the  course  of  his  examination  in  order  to 
assist  his  recollection.  'Unless  the  stock- 
holder is  permitted  to  take  memorandums 
from  the  books,'  said  Paige,  J.,  'or  copies  of 
the  names  of  the  stockholders,  the  plain  ob- 
ject of  the  statutory  provision  would  be  de- 
feated."* A  similar  conclusion  was  reached 
In  Venner  v.  Chicago  City  Ey.  Co.,  246  111. 
170,  92  N.  E.  643,  138  Am.  St  Rep.  229,  20 
Ann.  Cas.  607 ;  Cincinnati  Yolksblatt  Co.  v. 
Hoffmelster,  62  Ohio  St  189,  56  N.  E.  1033, 
48  L.  R.  A.  732,  78  Am.  St  Rep.  707;  White 
V.  Manter,  109  Me.  408,  84  AU.  890,  42  L.  R. 
A.  (N.  S.)  332;  Hubb  Construction  Co.  v. 
New  England  Breeders'  Club,  74  N.  H.  282, 
67  AtL  674;  Welhenmayer  v.  Bitner,  88  Md. 
825,  42  AtL  245,  45  L.  R.  A.  446 ;  Johnson  v. 
I^ngdon,  135  CaL  624,  67  Pac.  1050,  87  Am. 
St  Bep.  156;  Ellsworth  v.  Dorwart  95  Iowa, 
106,  63  N.  W.  588,  58  Am.  St.  Rep.  427 ;  Kim- 
ball T.  Dem,  39  Utah,  181,  116  Pac.  28,  35  L. 


R.  A.  (N.  S.)  134.  See,  also.  10  Cjc  966. 
The  case  of  Gnthrle  v.  Harkness,  199  U.  S. 
148,  26  Sup.  Ct  4,  50  li.  Ed.  130,  4  Ann.  Cas. 
433,  Is  not  In  conflict  with  the  above,  for  in 
that  case  the  right  of  inspection  was  not 
founded  upon  the  statute.  Tbeze  the  com- 
mon-law light  was  relied  on. 

[2]  2.  The  defendant  offered  to  show  by 
the  plaintiff  when  he  gave  his  deposition  and 
by  J.  Stoddard  Johnson,  Jr.,  who  was  In- 
troduced as  a  witness  for  him.  In  substance, 
that  the  plaintiff  really  owned  no  stock  and 
was  not  in  good  faith  a  stockholder  in  the 
bank  or  really  a  stockholder  at  all.  The 
witnesses  upon  the  advice  of  counsel  de- 
clined to  answer  the  questions,  and  the  cir- 
cuit court  to  whom  the  matter  was  referred 
sustained  them  In  their  refusal.  The  statute 
was  intended  for  the  protection  of  bona  fide 
stockholders.  If  Walker  Is  not  in  truth  real- 
ly a  stockholder  in  the  bank,  he  has  no  right 
to  demand  under  the  statute  an  Inspection 
of  the  list  of  stockholders.  This  would  be  to 
pervert  the  statute.  If  the  facts  are  as  the 
defendant  offered  to  show  by  these  witnesses, 
Walker  has  no  real  interest  in  the  bank  and 
is  not  a  bona  fide  stockholder.  The  court 
should  have  required  the  witnesses  to  an- 
swer the  questions  referred  to.  All  suits 
must  be  brought  by  the  real  parties  in  In- 
terest and  the  chancellor  will  net  lend  his 
aid  by  Injunction  to  a  xwrson  who  has  no 
real  interest  In  the  matter. 

We  do  not  mean  to  determine  now  that 
Walker  was  not  a  stockholder  or  had  no  real 
interest  In  the  bank ;  we  only  determine  that 
if  the  questions  asked  had  been  answered  as 
indicated  this  would  be  true.  What  are  the 
real  facts  may  be  shown  on  the  return  of  the 
case,  and  the  chancellor  will  require  Walker 
and  Johnson  to  answer  the  questions  indicat- 
ed, and  he  will  then  allow  either  of  the  par- 
ties to  take  such  further  proof  as  they  de- 
sire. 

Ju^iment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 


LOUISVILLE,  H.  ft  ST.  L.  EY.  CO.  v. 
WILSON'S  BX'X-t 
(Court  of  Appeals  of  Kentw^.  Dec.  19, 1913.) 

1.  CONTINUANGK  (|  12*)— ABSSNCB  OT  OOVft- 
BEL. 

It  was  not  error  to  .overrule  defendaDt's 
motion  for  a  co&tlDuance  on  the  ground  of  tlie 
sickness  and  absence  of  its  chief  counsel,  where 
it  was  ably  represented  by  two  other  attor- 
neys. 

[Ed.  Note.— For  other  casei^  see  Continuance, 
Cent  Dig.  H  40,  42,  49.  50.  62;  Dec  mgTi 

2.  CONTINUAKCE  (|  S3*)  — ABBEHCB  OW  WIT- 

nBss. 

Under  CBt.  Code  Pxaa  |  815,  providing 
that  a  trial  shall  not  be  postponed  where  the 

adverse  party  consents  to  the  reading  of  the 
affidavit  as  the  deposition  of  the  absent  wit- 
ness, the  trial  court  did  not  abuse  its  discretion 


•Tor  othar  e«MS  SM  nm*  teplo  and  SMtlon  NUHBBR  la  Dm.  Dig.  *  Am.  Dli.  X«y-No.  Sates  *  Bq>'r  ladsna 
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in  refnsing  a  continaance  where  the  affidavit 
,  was  read  as  the  depofiitton  of  the  witness. 
[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |  113;   Dec  Dig.  {  33.*] 

8.  Raiiwadb  (t  360*)— Accidents  at  Cboss- 
iHQB— Actions— Question  fob  Jubt. 

Evidence,  in  an  action  against  a  railroad 
company  for  running  into  and  killiug  a  team 
of  malM  at  a  private  crossing,  held  sufficient 
to  take  to  the  jury  tiie  question  of  defendant's 
negligence  in  failing  to  give  the  alarm  for  the 
crossing. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-1192;  Dec  Dig.  i  350.*] 

4.  Railboads  ({  337*)— Accidents  at  Cboss- 

IH08— Actions— iHSTBucnoNs. 

In  an  actioa  against  a  railroad  company  for 
running  Into  and  killinz  a  team  at  a  crossing, 
it  was  not  error  to  refuse  to  charge  that  de- 
fendant woiUd  not  be  liable  if  the  proximate 
cause  was  the  breaking  of  the  lock  chain  on 
the  wagon,  where  the  evidence  showed  that, 
though  the  chain  broke,  the  driver  had  the  team 
under  control  before  he  attempted  to  cross. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §|  1090-1095;  Dec  Dig.  S  337.*] 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  James  Wilson's  executrix  against 
the  Louisville,  Henderson  &  St  Louis  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

J.  B.  Rkillmnn,  of  Loaisvlll^  and  B.  A. 
HUler  and  MlUer,  Sandldge  &  Halln,  aU  of 
Owensboro,  for  appellant  Blrkhead  &  Wil- 
son, of  Owensboro,  for  appeUea 

MXLUCB,  J.  This  Is  an  appeal  from  a 
Judgment  of  tbe  drcoit  court  awarding  appel- 
lee $800  damages  against  appellant  for  neg- 
ligently billing  four  moles  which  belonged  to 
James  Wilson. 

Wilson  operated  a  coal  mine  on  Us  farm. 
In  Davteaa  county,  about  one-fourth  of  a  mile 
east  of  Uattlngly  Station  on  appellant'?  road. 
The  mine  was  situated  about  75  yards  south 
of  the  railroad  tracik.  A  private  road  ran 
from  the  mine  northwardly  across  the  track. 
There  Is  a  public  road  crossing  about  three- 
fiDurths  of  a  mile  east  of  the  private  crossing, 
and  Mattingly,  the  station  above  referred  to, 
is  about  one-fourth  of  a  mile  west  of  the 
private  crossing.  Until  about  two  years  be- 
fore the  accident,  Wilson  had  the  opening 
of  Us  mine  located  some  1,500  feet  east  of 
the  present  opening;  but  at  the  time  in- 
dicated he  moved  It  to  Its  present  location, 
and  had  constructed  a  new  road  leading  from 
It,  as  above  Indicated.  Ilkere  was  a  private 
road  across  am)ellaht'8  track,  leading  to  the 
old  mine.  The  new  crossing  was  constructed 
by  appellant  The  new  private  road  was 
used  by  Tmson  and  his  onployfis  In  going  to 
and  from  the  coal  mine,  and  In  hauling  coal 
therefrom. 

On  December  16,  1911,  appdlant's  Clover^ 
port  Accommodation  passenger  train  left 
Owoisboro  at  7:13  a.  m.,  going  westwardly. 
The  engineer  gave  tbe  usual  road  crossing 
whistle  for  the  public  crossing  three-fourths 
of  a  mile  east  of  tbe  prirate  crraslng,  and , 


also  whistled  for  the  old  private  crossing, 
which  was  about  1,500  feet  east  of  the  new 
crossing.  When  the  engine  was  about  30O 
feet  east  of  the  new  crossing,  Reid  the 
glneer,  blew  a  station  whistle  for  Mattingly, 
at  the  same  time  shutting  off  the  steam  for 
the  purpose  of  making  a  stop  at  Mattingly. 
According  to  Reid,  the  train  was  then  run- 
ning at  a  rate  of  about  45  miles  an  hour. 
When  about  300  feet  east  of  the  private 
crossing,  Reid  and  the  fireman  saw  the  heads 
of  two  mules  In  the  cut  where  the  new  road 
crossed  the  railroad  track.  The  mules  were 
standing  about  30  feet  south  of  the  track  at 
the  crossing,  but  on  account  of  the  cut 
through  which  tbe  road  passed,  and  the  bu^- 
es  and  briers  upon  the  east  side  of  it,  the 
engineer  was  unable  to  see  more  than  the 
beads  of  tbe  mules.  Almost  immediately 
thereafter,  and  when  the  engine  was  about 
160  feet  from  the  crossing,  the  mules  passed 
upon  the  track  and  were  Instantly  killed  by 
the  engine  strlldng  them.  The  engineer  tes- 
tifies that  he  applied  his  brakes  in  emergen- 
cy as  soon  as  he  saw  that  the  mules  would 
probably  get  upon  the  track,  and  at  that 
time  be  was  not  more  than  150  feet  from  the 
crossing.  The  railroad  operatives  also  tes- 
tified that  tbe  bell  on  the  engine  had  been 
ringing  automatically  from  the  time  the  train 
left  Owensboro  until  the  accident  happened. 
The  new  road  leading  from  the  mine  across 
the  railroad  track  Is  downgrade  from  the 
mine  to  the  track.  At  a  point  about  30  feet 
south  of  where  the  road  crossed  the  track, 
the  road  passed  through  a  cut,  which  came 
down  rather  abruptly  to  the  right  of  way,  thus 
making  it  impossible  for  one  on  the  track,  to 
see  a  team  In  the  cut  likewise,  a  man  driv- 
ing a  team  through  the  cut  could  not  see 
a  train  coming  from  the  east,  untU  he  had 
reached  a  point  within  a  few  feet  of  the  rail- 
road tr&dk.  The  road  from  Uie  mine  to  ttxe 
traiUc  had  been  cross-laid  with  wood,  and  was 
sllckyfrom  the  rain  that  bad  fidlen  the  nlgbt 
befmre.  The  engineer  says  the  railroad  tnxk. 
along  the  hill  at  that  point  was  likewise  sUck. 
Reddish  started  from  the  mine  on  the  moxn- 
Ing  In  question,  driving  a  four-mule  team 
attached  to  a  load  of  coaL  He  was  riding 
one  of  the  wheel  mules.  At  a  pt^t  about 
halfway  to  the  railroad,  tlie  lock  chain  of  his 
wagon  broke.  He  did  not  attempt  to  relodc 
his  wagon  on  tiie  hill,  because  he  said  it 
would*  have  done  no  good  on  account  of  the 
slick  roadbed.  He  sajB,  however,  the  mules 
wrae  able  to  hold  the  wagon  steady,  and  that 
when  he  got  within  about  SO  feet  of  tbe  tracjc 
he  stopped  his  team  An-  tbe  purpose  of  listen- 
ing for  the  train.  He  says  he  beard  no  sig- 
nal, either  from  the  whistle  or  the  beU.  It 
was  while  the  mules  were  standing  In  this 
position  that  tbe  engineer  saw  thdr  heads  in 
the  cut  Reddish  hearing  no  whistle  or  bell, 
or  any  noise  of  a  train,  started  on  down  the 
hlU  to  cross  the  track,  when  he  was  etirudc  by 
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the  train  u  above  Indicated.  Payne,  another 
employ^  of  Wilwn,  had  preceded  Reddish 
acrosB  the  tract  wltii  a  load  of  coaL  Payne 
saw  the  train  coming  and  called  to  Reddish, 
telUng  him  of  it;  bnt  setfng  that  Reddish 
had  not  heard  the  wazning  and  had  started 
Us  team  aeross  the  track,  Payne  Jumped  from 
his  -wagon  and  ran  bade  to  the  track,  and 
graspins  the  bridle  of  the  lead  mtde,  at- 
tempted to  turn  them  back,  but  without 
success.  The  engineer  was  familiar  with  the 
crossing,  and  knew  the  road  led  from  the 
mine  and  was  UaUe  to  be  used  at  almost  any 
time.  The  wind  was  Mowing  from  the  north- 
•vest,  and  consequently  carried  the  sound  of 
the  coming  train  away  from  the  crossing. 

It  is  conceded  tlie  orosstng  Is  a  prlTate 
road ;  but  there  is  abundant  testimony  tend- 
ing to  show  taiat  those  in  charge  at  tiie  train 
had  beai  in  13ie  habit  of  giTlng  warning  of 
its  approach  by  Uowlng  the  whistle^  The 
engineer  admits  Qiat  he  did  not  whistle  for 
this  crossing  on  the  morning  in  question; 
contending,  however,  that  he  gave  the  whis- 
tle signal  for  ttie  old  crossing  three-qnarten 
at  a  mile  east  of  tlie  present  croBslng;  and 
that  he  also  gave  the  Btap  eigna]  for  Hattlng- 
ly  Station  wh«i  the  engine  was  wiOiln  about 
300  feet  of  the  iniTate  crossing  where  the 
accident  occnrred.  But  considalng  the  speed 
(tf  the  train,  It  must  be  admitted  that  the 
signal  for  Stattlngly  served  no  effident  pur- 
pose as  a  signal  fbr  the  new  crossing  only 
300  feet  distant  The  act  of  negligence  relied 
upon  by  the  appellee  was  the  fiiUure  of 
appellant's  employes  to  give  the  usual  and 
costomary  warning  for  Wilson's  crossing. 
Hie  instructions  are  in  line  wlttL  those  usual- 
ly givoi  in  cases  of  this  character,  and  di- 
rected the  Jury  to  find  for  the  plaintiff  in 
case  they  believed  from  the  evidence  It  had 
been  costomary  fbr  appellant's  trains  to 
give  signals  of  their  approach  to  the  crossing 
In  question,  and  that  this  custom  had  pre- 
vailed to  such  an  extoat  that  persons  using 
the  crossing  had  reason  to  rely  upon  audi 
signals  being  given,  and  that  the  train  in 
question  Ailed  to  give  a  reasonable  signal  of 
Its  anHToach,  whereby  the  mules  were  killed. 

No  oomplidnt  is  made  of  any  of  the  in- 
atructlonB  whidi  were  given.  As  error,  how- 
ever, appellant  contends  liiat  the  court  erred: 
OL)  In  overruling  appellants  motion  for  a 
continuance;  in  overrnlii^  appelUnt's 
motion  to  peremptorily  Instruct  the  Jury  to 
find  for  it;  and  <3}  in  falling  to  properly 
instmct  the  Jury  upon  appellant's  theory  of 
the  case. 

1.  The  action  was  brought  on  July  3, 1912, 
in  time  for  trial  at  the  September  term  of 
the  Daviess  circuit  court  The  case,  however, 
was  passed,  and  tried  at  the  December  term 
of  that  court  Appellant  moved  for  a  con- 
tinuance, upon  the  ground  of  the  absence  of 
its  chief  attorney,  R.  A.  Miller,  on  account 
€t  sldowss;  and,  further,  because  of  the 
absence  of  Payn^  the  witness  above  referred 
to. 


[1]  We  see  no  error,  howevu,  in  this  rul- 
ing of  the  court  While  Mr.  BOller  was  chief 
counsel  for  appelant,  tt  was  ably  and  effi- 
ciently represented  by  two  otbsr  attorn^ 
wbo,  from  every  indication  that  can  be  gath- 
ered from  the  record,  admirably  presented 
the  ain>ellant^s  case,  and  left  nothing  undone 
to  propuly  presoit  it  to  the  court  and  the 
Jury. 

12]  The  affidavit  showing  what  Payne 
windd  have  testified  to,  If  he  were  present, 
was  read  as  a  d^osltlon.  Section  315  <3i 
the  Civil  Code  of  Practice  provides  that 
when 'the  adverse  part^  consents  that,  on 
the  trial,  the  affidavit  shall  be  read  as  a 
deposition  of  the  absent  witness,  the  trial 
shall  not  be  postponed  on  account  of  his 
absence. 

In  construing  this  Code  provision  in  In- 
dependent Ufe  Ins.  Ca  t.  WUUamson,  162 
Ky.  821,  154  B.  W.  410;  we  said:  "It  will  be 
observed  that  under  section  the  matter 
oi  granting  continuances  is  left  laigely  in 
the  discretion  of  the  trial  Judge.  The  rea- 
sons for  this  are  so  obvious  that  It  Is  hardly 
worth  while  to  state  them,  uid  we  have 
writtm  in  many  cases  that  this  discretion 
will  not  be  Interfered  with  unless  it  afflrma- 
tlTely  appears  that  It  was  prejudicial  error. 
MadtsonviUe,  Hartford  &  Eastern  Railroad 
Co.  V.  W.  M.  Allen.  162  Ky.  706  (154  8.  W. 
6].  It  Is  further  apparent  that  tiiere  is  quite 
a  difference  between  refusing  a  contlnnance 
and  also  refusing  to  let  the  affidavit  be  read 
as  the  d^wsltion  of  tlie  absent  witness,  and 
refusing  to  continue  but  iiemiittlng  the  affi- 
davit to  be  so  read.  It  ml^t  not  be  enor  to 
refuse  a  continuance  if  the  affidavit  was  per^ 
mitted  to  be  read  as  the  deposition  of  the 
absent  witness,  when  it  would  be  error  to  re- 
fuse to  permit  the  affidavit  to  be  read  as  a 
deposition  and  also  refuse  a  continuance. 
Generally  a  party  has  little  Just  ground  tor 
complaint  if  he  is  permitted  to  read  as  a 
deposition  what  his  witness  would  testify  to 
if  present  in  person,  although  his  motion  for 
a  craitfnnance  is  overruled,  and  especially  is 
this  true  when  the  attendance  of  the  witness 
cannot  be  enforced  tgr  the  processes  at  the 
court  and  his  evidence  In  the  form  of  a 
d^sltlon  is  all  that  the  party  has  a  right 
to  expect" 

There  is  nothing  in  tlie  record  showing 
that  the  trial  court  abused  its  discretion  in 
overruling  appellant^s  motion  fbr  a  continu- 
ance. 

[a]  2.  Appellant  insists  thai  the  Jury 
should  have  been  peremptorily  instructed  to 
find  for  the  defendant;  because,  as  it  claims, 
it  is  shovra  the  appdlant's  oiglneer  was  not 
guilty  of  n^llgenc^  and  did  everything  with- 
in his  power  to  loevent  the  accident.  And, 
in  this  connection,  stress  is  laid  upon  the  fact 
that  the  lock  diain  on  the  coal  wagon  broke 
while  the  wagon  was  about  a  hundred  feet 
south  at  the  crossing,  and  that  Reddish  did 
not  attempt  to  replace  It  thus  making  it  Im- 
possible, according  to  appellant;  for  the  team 
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to  hold  the  wagon  In  check  while  going  down 
the  hill  In  the  cut.  Keddish,  however,  Is  spe- 
cific In  his  testimony,  not  only  that  the  lock 
chain  accomplished  no  good  purpose  on  ac- 
count of  the  condition  of  the  road,  but  that  his 
team  could  and  did  control  the  wagon.  Fur- 
thermore, Beld,  the  engineer,  says:  "After 
I  had  started  to  whistle  for  Mattiogly,  I  saw 
the  beads  of  two  mules  In  this  cut  standing 
stUI;  and  just  after  I  got  to  whistling  the 
mules  Jumped,  and  I  thought  they  had  come 
towards  the  track,  and  I  applied  my  air,  and 
we  struck  the  mules."  According  to  Beld's 
testimony,  the  mules  were  standing  still  when 
they  were  first  seen  by  him  wben  he  was 
about  300  feet  distant.  In  this  respect  Beld 
fully  corroborates  Beddlsh,  to  the  effect  that 
his  mules  could  control  the  wagon,  and  that 
he  had  stopped  tbem  about  30  feet  south  of 
the  track  In  order  to  listen  for  the  sIgnaL 
This  fact,  taken  in  connection  with  the  testi- 
mony to  the  effect  that  appellant's  engineer 
did  not  whistle  for  the  crossing,  made  a  case 
for  the  Jury.  The  court  properly  overruled 
apEKllant's  motion  for  a  peremptory  instruc- 
tion. 

[4]  8.  Finally,  appellant  Insists  that,  ac- 
cording to  its  theory  of  the  case,  the  proxi- 
mate cause  of  the  injury  was  not  Its  failure 
to  give  a  reasonable  warning  of  the  train's 
approach  to  the  crossing,  but  the  failure  or 
Inability  of  Reddish,  the  driver,  to  stop  his 
team  after  he  had  discovered  that  the  train 
was  coming. 

Appellant  asked  the  court  to  instruct  the 
Jury  that  if  tiie  breaking  ot  the  lock  chain 
was  the  proxUnate  cause  of  the  death  of  the 
mules,  and  not  tbe  failure  of  defendant's  em- 
ployes in  charge  of  Its  train  to  give  a  reason- 
able signal  of  the  train's  apivoach  to  said 
cros^i^  the  Jury  should  find  for-  the  de- 
fendant; and,  in  support  of  this  instruction, 
appellant  relies  upon  L.  &  N.  B.  Co.  v. 
Onan's  Adm'r,  110  S.  W.  380.  In  the  Onan 
Case  the  proximate  cause  of  the  accident  was 
the  bati^lng  of  Onan's  horse  across  the  track, 
and  not  the  failure  of  appellant's  engineer  to 
give  notice  of  tbe  approadi  of  the  train.  It 
will  be  remembered,  however,  that  the  lo^ 
dialn  on  Reddlsh's  wagon  broke  when  be  was 
about  halfway  between  the  mine  and  the 
crossing,  and  that,  according  to  the  evidence 
of  both  Beddlah  and  B^,  the  mules  had 
stopped  before  Beddlsh  attempted  to  cross 
the  track.  App^nt'a  theory  of  the  case  is 
that,  when  ^  lock  chain  broke,  the  loaded 
wagon  got  beyond  the  control  of  the  mules, 
and  plui^ied  through  the  cut  and  onto  the 
track,  thus  making  the  breaking  of  the  lo<^ 
the  proximate  cause  of  the  injury.  The  evi- 
dence, however,  does  not  sustain  this  conten- 
tion, since  both  Reddish  and  Beid  testified 
that  Beddish  had  come  to  a  stop  at  Oie  mouth 
of  the  cut,  and  the  mules  were  standing  still 
when  Beid  first  saw  th^. 

In  Conway  v.  L.  &  N.  B.  B.  Co.,  135  Ky. 
229,  119  S.  W.  206,  122  S.  W.  136,  an  11  year 


old  boy  had  ridden  a  horse  to  a  creek  to 
water,  going  across  the  railroad  track.  After 
be  had  watered  his  horse  and  was  on  his 
way  home  riding  along  the  road  that  ran  by 
the  side  of  the  track,  a  frel^t  train  came 
upon  him  and  frightened  his  horse,  cansing 
him  to  run  towards  the  crossing.  He  reached 
it  about  the  time  the  engine  did.  and  was 
struck  by  the  train,  injuring  the  boy.  The 
boy  bad  frequently  ridden  to  water  along  the 
same  road,  and  had  often  met  trains  about 
the  same  place,  but  the  horse  had  never 
before  become  frightened  by  them.  Under 
those  facts,  we  said  that  Conway  could  not 
recover,  because  the  failure  to  give  the  signal 
of  the  train's  approach  would  not  have  avoid- 
ed tbe  injury.  In  doing  so,  however,  we 
further  said :  "If  there  was  any  evidence  even 
tending  to  show  that  Conway  would  have  re- 
mained at  the  creek,  or  not  have  ridden  his 
horse  along  the  parallel  ^  road,  or  that  be 
would  have  taken  any  precautions  for  his 
safety,  if  the  train  bad  sounded  the  crossing 
signals,  a  very  different  question  would  be 
pr^ented." 

In  C.  &  O.  By.  Co.  T.  Young's  Adm'r,  146 
Ky.  317,  142  S.  W.  709,  the  question  of  the 
custom  of  giving  the  whistle  dgnal  at  a 
private  crossing  is  dlscujued;  and,  in  tiie 
course  of  the  discussion,  we  E»id:  "The  jury 
evidently  found  that  there  was  In  this  case 
such  a  custom,  and,  assuming  this  to  be  tme^ 
the  admitted  &ilure  of  appellant's  engineer 
to  give  any  signal  of  the  train's  approadi  to 
the  Qee  crossing  was  n^ligence,  to  whUA  the 
Jury,  trom  all  tbe  evidence,  had  ground  to 
attribttte  the  fright  of  decedent's  horse,  and 
bis  (the  decedent's)  death.  This  prlmaxy 
n^Ugence  of  the  otgineer  being  tbe  eflSciait 
cause,  the  fright  of  the  horse  and  his  running 
on  the  railroad  track  until  overtaken  Iqr  the 
train  were  but  intervening  or  secondary 
events  nmtrlbuting  to  the  result" 

The  same  criticism  Is  a^Iicable  to  Snblett 
V.  M.  &  O.  By.  Co.,  146  Ky.  707, 141  8.  W.  00^ 
88  Ii.  B.  A.  (N.  S.)  1158,  Where  a  team  ran 
away,  and,  not  being  ta  du^e  of  any  one, 
collided  with  a  train,  kUUng  the  horeet.  It 
was  there  held  that,  although  the  engineer 
had  failed  to  sire  the  crossing  signal,  tiiat 
failure  did  not  and  could  not  have  saved  the 
horses,  under  -the  drcmnstances.  It  was  not 
theproxlmate  cause  of  the  Injury. 

W0  think  the  court  prt^erly  laid  down  tbe 
law  of  tbe  case  In  the  Ins^ctlons  given,  and 
tiiat  it  prc^>aly  defined  to  instruct  as  re- 
quited by  the  app^ant 

Judgment  aflbaued. 


MARCUM  V.  MARCUM. 
(Court  of  Appeals  of  Kentucky.   Dec.  19. 1913.) 
1.  Execution  (5  413*)  —  Pbocbudings  —  Bs- 

lABLISHMBNI  OF  LlXlf. 

Under  Civ.  Code  Prae.  I  489,  authoring 
an  equitable  action  for  the  ducovety  of  a  judg- 
ment debtor's  property,  and  providing  "for  sab- 
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jeeting  tbe  same  to  tbe  satisfaction  of  the 
jndgment,"  it  vas  not  necessary,  to  establish 
8  lien  on  property  discovered,  to  have  another 
execution  unied  and  levied  or  sned  ont  of  an 
attachment,  bat  the  propcfftr  discovered  conM 
be  snbjected  to  a  lien  wiuoot  further  pro- 
ceedings. 

[Ed.  Note.— For  other  eaiei,  see  Execntionf 
Cent  Dig.  I  U92;  Dee.  Dig.  |  41S.«] 

2.  HUSBAHD  AlfD  Wm  (I  221*)— SaUB  VVDtB 

BxEcunoK— Paitiks  to  Action. 

Though  a  jadgment  debtor's  wife  has  been 
paid  oat  of  the  proceeds  of  sales  for  more  than 
her  share  in  land  formerly  owned  jointly  by 
her  and  her  husband,  of  which  a  small  rem- 
nant ia  subjected  to  a  lien  for  the  satisfaction 
of  a  Jndgment,  before  the  land  is  sold  In  sat- 
iafaction  of  the  judgment,  she  should  be  made 
a  party  to  tbe  action,  for  the  purpose  of  having 
her  divested  of  title. 

W EUL  Note.— For  other  cases,  see  Husband  a^ 
ife,  Cent.  Dig.  11  707.  802-806,  »68,  978. 
976%;  Dec.  Dig.  r221.*] 

Appeal  from  Circuit  Coort,  Clay  County. 

Action  by  H.  B.  Bfarcum  against  William 
Harcam,  From  a  judgment  for  plalntUC,  de- 
fendant appeala  Affirmed. 

A.  B.  Hampton,  of  Mancbester,  for  appel- 
lant. W.  W.  Bawllngs,  of  Manchester,  and 
H.  C  Faulkner,  of  Barbourvllle,  for  appellee. 


NUNN,  J.  This  is  an  action  against  the 
appellant  upon  a  return  of  no  property  found, 
under  tbe  provisions  of  section  439  of  the 
Civil  Code  of  Practice  for  the  discovery  of 
bis  money  or  other  property,  and  for  subject- 
ing of  same  to  the  satisfaction  of  a  $650 
judgment  debt  which  the  appellee  held 
against  him.  The  appellant,  defendant  be- 
low, filed  his  verified  answer,  but  same  not 
being  deemed  by  the  court  suflBdently  full 
or  explicit,  he  was  by  proper  process  brought 
into  court,  and  testUled  in  person.  In  this 
way  he  disclosed  the  fact  that  he  owned,  or 
claimed  to  own,  a  tract  of  land  containing 
about  100  acres,  and  in  his  testimony  he 
gave  a  detailed  boundary  and  description  of 
the  land  which  was  situated  In  Clay  county, 
on  Island  creek,  where  the  action  was  institut- 
ed and  pending.  In  bis  written  answer  the 
appellant  admitted  that  be  owned  this  tract 
of  land  which  was  situated  on  Island  creek 
(without  otherwise  describing  It),  but,  being 
a  housekeeper  with  a  wife  and  six  Infant  chil- 
dren, he  claimed  It  was  exempt  to  him  as  a 
homestead.  Ko  evidence  was  heard  on  this 
bill  of  discovery  other  than  that  of  tbe  de- 
fendant, who  is  appellant  here,  and  the  lower 
court  upon  consideration  of  the  case  rejected 
appellant's  claim  that  the  land  was  exempt 
to  bim',  and  subjected  It  to  the  payment  of 
appellee's  jndgment  debt,  and  directed  the 
master  commissioner  to  proceed  in  the  usual 
way  to  sell  same. 

CI]  Appellant  on  this  appeal  assigns  two 
errors  of  tbe  lower  court  as  ground  for  re- 
TersaL  Tbe  first  Is  that  by  this  proceeding 
for  a  mere  discovery  of  appellant's  property 


no  lien  was  acqnlna  vpim  tb»  propor^  dis- 
covered, and  flierefore  the  court  could  not. 
without  further  steps,  subject  same  to  the 
payment  of  the  debt  He  inatsts  that  dnce 
the  land  vaa  not  desolbed  in  tbe  petition  or 
tbe  written  answer,  no  lis  pendens  was  creat- 
ed, and  that  a  detailed  description  of  tbe 
same,  merely  shown  In  the  evidence  given 
by  appellant,  taten  down  and  transcribed  by 
the  stenographer.  Is  not  snffldent  to  create  a 
lis  pendens.  If  the  Interests  of  strangers  or 
third  parties  were  involved,  this  objection 
might  well  be  urged,  but  as  between  Qie 
judgment  creditor  and  the  debtor,  we  are  of 
opinion  that  tbe  lower  court  did  not  err  In 
taking  jurisdiction  of  this  land  as  the  sob- 
jec^mattnr  of  the  action.  After  appellant^s 
disclosure  that  be  was  tbe  owner  of  it.  it  was 
not  necessary  for  appellee,  in  order  to  acquire 
a  lien,  to  have  another  executlOQ  issued  and 
levied  upon  It,  or  to  sue  out  an  attadiment. 
The  section  of  the  Code,  supra,  not  only  au- 
thorizes the  institution  of  an  equitable  action 
for  the  discovery  of  the  property,  but  it  is 
"for  subjecting  the  same  to  the  satisfaction 
of  the  judgment."  Since  the  Code  permits 
the  court  to  subject  the  property  disclosed  to 
the  satisfaction  of  the  judgment  debt,  we  do 
not  think  the  lower  court  erred  in  the  steps 
taken  to  that  end.  If,  in  fact,  it  was  subject 
to  execution ;  that  is,  not  exempt  to  appellant 
as  a  homestead.  The  appellant  resided  in 
the  town  of  Mancbester,  and  had  for  a  year 
or  more  before  this  action  was  Instituted. 
He  never  resided  upon  nor  made  the  Island 
creek  property  his  home,  and  his  relation  to 
it  was  never  such  that  it  could  or  can  be  con- 
sidered a  homestead.  Several  years  ago  he 
did  reside  upon  a  piece  of  property  which 
was  located  about  a  mile  and  a  half  from  the 
Island  creek  land,  and  if  his  home  place  and 
the  Island  creek  land  };ogether  had  been 
worth  no  more  than  ?1,000,  he  might  properly 
have  claimed  both  as  exempt  to  him,  but  his 
borne  place  alone  was  worth  $3,500.  He 
sold  it  for  that  price,  and  then,  or  shortly 
afterwards,  moved  to  Manchester.  We  gath- 
er from  appellant's  testimony  that  tbe  Island 
creek  property  la  a  remnant  of  a  much  larg- 
er tract  of  land  to  which  appellant  and  his 
wife  jointly  had  record  or  legal  title. 

[2]  All  but  this  100  acres  has  at  -various 
times  been  sold,  and,  according  to  appellant, 
Ms  wife  received  the  proceeds,  and  in  that 
way  has  been  paid  for  as  much  or  more  than 
her  share  of  the  whole,  and  for  that  reason 
he  claims  to  and  does  own  tbe  Island  creek 
land,  but  since  the  record  shows  that  hia 
wife  has  not  formally  divested  herself  of  title 
in  the  Island  creek  remnant,  the  lower  court, 
before  having  the  property  sold,  should  direct 
that  she  be  made  a  party  to  the  action,  and 
then  sell,  for  the  satisfaction  of  appellee's 
debt,  such  interest  that  he,  the  appellant, 
may  have. 

In  effect  the  Judgment  of  the  lower  court 
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only  directs  a  sale  of  appellant's  intereflt; 
and,  being  of  opinion  tbat  tbe  court  ivoperly 
subjected  his  intraest  to  the  paym^t  of  this 
debt,  the  Judgment  I0  affirmed,  bnt  the  wife 
should  be  made  a  party  and  her  Interast  de- 
termined before  Its  8al& 


UcCOKSfACK  et  al.  T.  LOUISYIU^E  ft  N. 

a  00. 

(Coozt  of  Appeals  of  Kentucky.    Dec  16, 

1813.) 

L  Appeal  and  Bsboa  ({  1(U1*) -^Bbvixw — 

ITiNDuras. 

A  finding  by  the  trial  coort  as  to  the  value 
of  the  services  of  an  expert  witness,  based  on 
sbarphr  conflicting  evidence,  wHl  not  be  dis- 
turbed on  appeal. 

[BXL  Note.— For  other  cases,  see  Appeal  and 
^nor^^Gent  Dig.  |i  8983-8989;  Dec.  Dig.  | 

2.  Attobni:;  and  Cukht  (|  189*)— CoHPKn- 
BATioN— PaonconOH  AfiAXHSz  SnTLmanz 

BT  jf  ABTIBS. 

Though  a  client  who  has  a  jndgmeat  may 
not  prejudice  the  rights  of  his  attorney,  serving 
for  a  fee  baaed  on  the  amount  of  recovery,  by 
settling  with  bis  opponent  for  less  than  the 
face  of  the  judgment,  yet  a  judgment  which  has 
been  revened  on  appeal  will  not  so  restrict  the 
rights  of  the  client. 

[Ed.  Notfc— Vor  otim  esMea,  see  Attorney  and 
GBent,  GenL  Dig.  H  407-411;  Dec.  1^  i 

189.  *] 

S.  AtTOBNBT  and  CtUKNI  <|  190*)— GOHPKH- 

aATzon— Aqbeehxntb. 

Where  defendant  in  a  personal  tnjuiy  ac- 
tion conqircmised  directly  with  plaintifiE,  Its 
liability  to  an  attorney  who  had  a  contract  with 
plaintiff  for  a  rontingent  fee  on  the  percentage 
basis  most  be  measared  by  treating  the  sum 
paid  to  plaintiff  as  the  entire  recorexy,  and 
it  cannot  be  considered  as  merely  the  percentage 
to  which  plaintifE  waa  entitled. 

iEd,  Note.— For  other  cases,  see  Attorney  and 
ent.  Cent  Dig.  fiS  412-417;    Dec.  Dig.  | 

190.  *] 

4.  CouBTs  <|  89*)— Decisions— Stabb  Decisis. 

Unless  there  is  something  manifestly  er- 
roneous, or  the  rule  of  deciaton  has  been  chang- 
ed by  statute,  the  court  will,  under  the  doctrine 
of  stare  decisis,  follow  earlier  precedents. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  il  311,  312;   Dec.  Dig.  S  89.*] 

Turner  and  Nunn,  JJ.,  dissentiag. 

Appeal  from  Circuit  Court,  Warren 
County. 

Aetiona  by  A.  T.  McCormack  and  B.  F. 
Procter  against  the  LoolsriUe  ft  MashTllle 
Railroad  Company,  which  were  consolidated. 
From  the  judgment,  both  plalntUfs  appeaL 
Affirmed. 

Grlder  &  Harlin,  of  Bowling  Green,  O'Rear 
ft  Williams,  of  Frankfort,  aud  Wright  ft  Mc- 
Elroy,  of  Bowling  Green,  for  appellants. 
Sims  ft  Rodes,  of  Bowling  Green,  and  Benja- 
min D.  Warfleld,  of  IxmlsTllIe,  £or  appellee^ 

MILLEIB,  J.  These  appeals  btTolve  only 
the  fees  for  services  rendered  by  Dr.  A.  T. 


McGomuu^  as  a  pbysldan,  and  by  B.  F. 
Procta  as  an  attorney,  In  Ihe  action  of  B. 
B.  Lynch  against  the  Louisville  ft  Naahville 
Ballroad  Company  for  personal  Injuries. 

HaTlng  been  Injured  In  a  coIUakm  npon 
ajipellee's  road  at  Bocfeland,  Tenn.,  Xyndi 
and  his  brother-lnrlaw,  Nlemeyer,  made  tike 
followbig  contract  of  employment  with  Proc* 
ter: . 

rrhls  obligation  wltnesseth,  that  I  have 
employed  B.  F.  Procter  to  adjust  by  suit  or 
compromise  a  daim  for  myself  and  for  E. 
B.  Nloneyw  for  an  injury  done  to  ua  at 
Bockland,  Tennessee,  March  13,  1907,  In  a 
collision;  he  la  also  to  represent .  a  claim 
for  malpractlco  in  treatment  of  said  Nle- 
meyer. It  la  agreed  that  we  will  glTe  all 
assistanoe  In  case  of  the  prosecution  of  said 
dalm,  and  fbr  his  awtces  we  and  eadi  of  na 
will  pay  to  said  Procter  a  sum  equal  to  one- 
fourth  received  for  aald  injury  If  ctmi- 
pnunlaed  before  trial,  but  If  a  trial  is  gone 
Into  then  said  Procter  la  to  proeecute  said 
daim  In  aU  courts  In  which  it  la  pendlnft 
and  for  his  services  he  is  to  reoeire  a  aiua 
equal  to  one-third  recrtved  for  aaSd  in- 
jurlesL  If  notliing  la  recdved  he  la  to  re- 
ceire  nothing  for  his  servioea. 

rchla  November  26th,  1907. 

"B.  E.  Lynch. 
"E.  B.  Nlemeyer, 

"Per  B.  B.  LyndL" 

Acting  for  I^ch,  appellant  Procter  Insti- 
tuted a  suit  against  the  appellee  In  the 
Warren  circuit  court,  and  recovered  a  judg- 
ment for  ^5,000,  wliich  was  reversed  by 
this  court  In  Louisville  ft  N.  B.  Co.  t.  Lynch, 
137  Ky.  696,  126  &  W.  ,862.  After  the  case 
had  been  remanded  to  the  lower  court  for 
a  new  trial,  and  before  anothv  trial  was 
had,  Lyucti,  acting  altme,  compromised  his 
case  for  $10,000,  as  Is  shown  by  the  fol- 
lowing receipt  given  by  him:  "Becelved  of 
the  Louisville  ft  Nashville  Ballroad  Com- 
pany Ten  Thousand  (10,000.00)  Dollars  in 
full  compromise,  settlement  and  adjustment 
of  all  claims  and  demands  of  every  character 
whatsoever,  whldi  I  have  against  said  com- 
pany, its  officers,  ag«its  or  employees  on 
account  of  injuries  received  by  me  on  or 
about  the  13th  day  of  March,  1907,  at  or 
near  Bot^land,  Tennessee  and  on  every  oth- 
er account  whatsoever.  I  hereby  agree  to 
dtsmf^m  settled  my  action  now  pending 
a^lnst  said  company  In  the  Warroi  drcnlt 
court  to  recover  damages  on  account  of  said 
Injuria;  the  Louisville  ft  Nashville  Rail- 
road Company  to  pay  the  legally  taxable 
costs  of  the  litigation  which  it  has  not  here- 
tofore paid.  Witness  my  hand  at  Louis- 
ville, Ky.,  this  May  21,  1910." 

The  company  paid  Lynch  the  $10,000  call- 
ed for  by  the  settlement;  whereupon  Mc- 
Cormack and  Procter  intervoied  in  this  ac- 
tion, claiming  their  fees  and  a  Uen  thereftor. 
Recognizing  its  liability  under  section  107 
of  the  Kentucky  Statutes,  which  gives  attor- 
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neys  a  Hen  npon  all  claims  or  demands,  In- 
cluding all  claims  for  anllquldated  damages 
pot  into  their  hands  for  suit  or  collection, 
tct  the  amoant  of  any  fee  which  ma.y  have 
been  agreed  upon  tiy  the  parties,  the  com- 
pany offered  to  pay  Procter  S2,o00,  that  snm 
b^g  one-fonrth  of  the  amount  which  the 
company  had  paid  Lynch.  Procter,  how- 
erer,  claimed  tliat  he  was  entitled  to  $5,000, 
since  the  settlement  had  been  made  after 
trial,  in  which  event  he  was,  by  the  terms 
of  his  contract,  entitled  to  one-tiilrd  of  the 
recovery;  that  in  paying  Lynch  ¥10,000,  the 
company  liad  paid  Lynch  only  that  part  of 
the  recovery  which  was  dae  him,  and  that 
the  remaining  one-third,  or  $6,000,  was  dne 
Procter  under  the  contract.  The  drcait 
court  having  held  that  Procter  was  entitled 
to  a  fee  of  $3,333.33,  the  company  paid  him 
that  sum.  Procter  appeals,  cloindng  that 
he  was  entitled  to  ^.000,  and  that  there  is 
yet  due  him  $1,666.67. 

Before  the  trial  of  the  action  in  the  di- 
cult  court.  Dr.  A.  T.  McCormack  and  an- 
other physician  were  appointed  by  the  court 
to  make  a  physical  examination  of  Lynch 
for  the  purpose  of  preparing  themselves  to 
testify  concerning  his  Injuries.  Dr.  McCor- 
mack  made  the  examination,  and  testified; 
and  for  his  services  he  claimed  $250.  The 
circuit  court  allowed  him  a  fee  of  $50,  which 
was  taxed  as  costs,  and  paid  by  the  com- 
pany; and  from  so  much  of  the  Judgment 
as  denied  him  a  recovery  of  the  remaining 
$200,  Dr.  McGormack  appeals. 

[1]  Disposing  of  Dr.  McCormack's  appeal 
first,  it  is  sufficient  to  say  that  while  several 
witnesses  testified  that  $250  was  a  reasonable 
fee  for  the  services  he  rendered,  at  least  two 
phystcians  testified  that  $50  was  a  reasonable 
fee.  This  question  of  fact  having  been  tried 
by  the  drcult  judge,  who  knew  the  witnesses 
and  heard  them  testify,  we  are  not  inclined 
to  disturb  his  linking.  Where  the  proof  is 
contradictory,  and  the  mind  Is  left  in  doubt 
npcrn  a  Question  at  fact,  this  court  will  not 
disturb  the  finding  of  fact  by  the  chancellor. 
Byusee  t.  Bvans,  148  Ky.  415,  186  S.  W. 
867 ;  KlApatilck's  Ex'r  t.  Behkopf,  144  Ky. 
184.  3A7  a  W.  862;  Watheu  t.  Wathen.  149 
Ky.  606.  14»  8.  W.  902;  Bond  v.  Bond.  160 
888^  160  &  W.  368.  The  Judsment  Is 
tberefoie  aflimed  upon  Dr.  McCotmack's  ap- 
peaL 

llj  II  Tamlnr  to  Procter's  ajn>eal,  we  find 
he  relies  upon  U  ft  N.  B.  R.  Co.  v.  Procter, 
61  &  W.  091,  21  Ky.  Law  Bep.  447,  Procter 
Goal  Co.  T.  Tye  ft  Denham,  123  Ky.  S81,  96 
8.  W.  612,  29  Ky.  Law  Bep.  804,  and  Elk 
Valley  Coal  Mining  Go.  t.  WUlls,  140  Ky.  449, 
140  8.  W.  804,  for  a  reversal  of  the  Judgment 
wUdi  passed  upon  his  claim.  A  careful  read- 
ing of  the  optnAoBB  in  those  cases  will  Aow, 
however,  that  none  of  them  comes  up  to  the 
position  contended  for  by  appellant  A  brief 
examination  of  those  oplnims  will  show  that 
fact 


In  the  first  case.  In  21  Ky.  Law  Rep.  447, 
the  plaintiff  had  recovered  a  Judgment  for 
$1,000  against  the  railroad  company,  and 
subsequently  compromised  it  for  $300.  In 
that  case  Procter,  the  plaintUTs  attorney, 
had  a  contract  for  a  fee  of  one-half  of  the 
amount  recovered;  and  the  effect  of  the 
opinion  was  that,  where  a  client  had  com- 
promised a  claim,  which  had  already  been 
reduced  to  Judgment  by  accepting  less  than 
the  Judgment  In  satisfaction  thereof,  his  act 
in  so  settling  his  Judgment  did  not  deprive 
the  attorney  of  his  fee  according  to  bis  con- 
tract, when  applied  to  the  existing  Judgment 
In  that  case  the  Judgment  was  In  force,  and 
It  was  therefore  a  correct  measure  of  the 
company's  liability.  In  the  case  at  bar,  how- 
ever. Lynch  had  no  Judgment  at  the  time  he 
made  the  settlement;  and  the  fact  that  he 
had  previously  recovered  a  Judgment  which 
had  been  reversed  cannot  affect  the  question. 
When  the  case  went  back  to  the  circuit  court 
for  trial,  80  far  as  Lynch  and  his  attorney 
were  concerned,  It  stood  as  though  he  had 
never  recovered  a  Judgment  and  as  thous^ 
his  suit  had  Just  been  brought  and  was 
awaiting  trial  for  the  flrat  time. 

In  Procter  Coal  Co.  v.  Tye  &  Denham,  su- 
pra, the  case  was  compromised  by  the  plain- 
tiff Chandler  before  trial ;  and  the  attorneys 
having  no  express  contract  as  to  the  amount 
of  their  fee,  they  were  allowed  to  recover 
upon  a  quantum  meruit.  It  appeared,  how- 
ever, that  although  the  plaintiff  had  receiv- 
ed but  a  small  sum  of  mon^,  he  obtained  a 
contract  by  wliich  he  was  to  be  given  em- 
^ymat  by  the  defendant  company  as  long 
as  It  remained  in  existence;  Tbe  caaxt  held 
that  the  attorneys  were  mtltled,  in  fixing 
th^  fee  upon  a  quantum  meruit  ba^  to 
show  the  value  of  the  oimtract  between  the 
company  and  Cbandlu  for  future  employ- 
ment And,  in  speaking  of  the  ^ect  of  the 
statute  giving  attorneys  a  Hen  fbr  th^  fees, 
the  court  said :  "This  statute  was  not  intend- 
ed to  deny  to  parties  to  an  action  the  right  to 
settle  their  differences  Independent  of  their 
attorneys,  and  without  notice  to  them ;  but  If 
they  do  so  settle,  and  money  or  other  thing  of 
value  Is  paid  by  the  defendant  to  plaintiff  as  a 
consideration  for  the  setUemoit,  the  attorney 
for  plabitlff  may  recover  from  the  defendant 
a  reasonable  fee  for  his  services.  Nor  was  it 
designed  to  i^revent  the  compromise  or  set* 
tlement  of  lawsuits  out  of  court  tqr  the  par- 
ties. The  only  purpose  of  it  is  to  provide  a 
means  whereby  attorneys  who  have  been  In- 
strumental la  biii^lng  the  settlement  about 
by  reascm  of  the  dalm  being  placed  in  th^ 
hands  for  collection,  Blhall  receive  a  reason- 
able coropensatloD  for  the  services  they  have 
rendered." 

Again,  in  Elk  Talley  Coal  Mining  Co.  v. 
WUIls,  Alexander,  the  plaintiff,  setyed  his 
claim  for  $260  in  money,  a  house  and  lot 
and  permanent  employment  in  the  service  of 
the  company.   For  a  fee  the  attorneys  bad 
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a  contract  for  a  bdxd  equivalent  to  60  pa 
coit  of  the  amonnt  recovered  by  anlt  or  oth- 
erwise. It  will  be  seen  that  la  this  cascv  as 
In  the  Tye  &  Denham  case,  it  became  neces- 
sary to  determine  what  the  recovery  was,  by 
ascertaining  the  valne  of  the  contract  for 
fntore  service  and  the  hown  and  lot;  and 
that  the  attorn^  were  entitled  to  one-half 
ot  that  sum.  It  will  thus  be  seen  that  nd- 
ther  of  these  cues  bears  Erectly  upoa  the 
case  at  bar. 

The  question  twesoited  by  this  appeal  bae, 
however,  been  squarely  decided  by  this  court 
in  Schmlts  t.  South  Oovlngton  ft  Cincinnati 
Street  BaUway  Co..  131  Ey.  207,  U4  S.  W. 
11»7,  22  L.  R.  A.  (N.  8.)  m  18  Ann.  Gas. 
1114.  In  that  case,  Mrs.  Linns,  the  plaintiff, 
employed  Schmltz,  an  attorney,  to  prosecute 
a  damage  suit  for  her  against  the  company 
under  a  contract  to  pay  the  attorney,  as  a 
fee,  a  sum  equivalent  to  one-half  ot  any  sum 
that  ml^t  be  collected  or  recovered  by  suit, 
compromise,  or  otherwise;  After  the  suit 
had  been  Instituted,  and  before  trial,  Mrs. 
Linns  settled  her  case  for  $1,600,  the  com- 
pany farther  agreeing,  as  a  part  of  the  set- 
tlement, to  pay  Schmltz,  her  attorney,  the 
fee  agreed  upon  between  him  and  Mrs.  Linus. 
It  will  be  observed  that  this  is  precisely  the 
agreement  the  appellee  in  the  case  at  bar 
made  with  Lynch  as  to  paying  Procter's  fee. 
In  the  Schmltz  Case,  the  company  offered 
to  pay  Schmltz  $750,  that  sum  being  one-half 
of  the  amount  It  had  paid  Mrs.  Linns. 
Schmltz,  however,  contended  that  he  was  en- 
titled to  $1,600,  under  his  contract  for  one-half 
of  the  recovery,  just  as  Procter  is  claiming 
$5,000  in  the  case  at  bar  under  his  contract 
for  one-tblrd  of  the  recovery.  In  the  Schmltz 
Case,  however,  this  court  a£Brmed  the  judg- 
ment of  the  circuit  court,  which  allowed 
Schmltz  $750  instead  of  $1,600. 

We  are  now  asked  to  re-examine  the  ques- 
tion and  to  overrule  the  Schmltz  Case.  The 
question  In  that  case  was,  however,  carefully 
considered  and  thoroughly  argued,  as  ful^ 
appears  from  the  opinion.  The  gist  of  the 
oi^nlon  and  the  reasons  for  the  conduslmi 
reached  are  found  in  the  following  extract 
taken  from  page  211  of  131  Ky.,  from  page 
1106  of  114  S.  W.,  22  L.  R.  A.  (N.  S.)  776.  IS 
Ann.  Cas.  1114,  of  that  opinion:  "The  at- 
torney. Independent  of  bis  client,  had  no 
cause  of  action  whatever  against  the  com- 
pany. His  claim  against  it  resulted  entirely 
from  his  employment.  If  his  client  had  no 
claim  against  the  company,  neither  did  the 
attorney.  If  the  client  did  not  recover  any- 
thing,  neither  could  the  attorney.  The 
amount  of  the  attorney's  recovery  depended 
entirely  upon  the  amount  recovered  by  his 
client  He  was  to  get  a  share  or  Interest  In 
whatever  amount  his  client  received,  and 
hence  In  determining  what  tbe  attorney  was 
entitled  to,  we  must  of  necessity  ascertain 
what  the  client  secured,  as  the  attorney  is 
only  oititled  to  one-half  of  that  amount 


The  venture  of  the  attorney  and  the  client 
as  between  themselves  may  be  treated  as  a 
partnership  in  the  aeoao  that  the  attorney 
was  to  xecelTe  an  amount  equal  to  one-half 
of  the  sum  recovered  1^  the  client,  but  this 
partnership  did  not  increase  the  UaUli^  of 
the  con^wny.  Its  <^llgation  was  to  pay  to 
tbe  attorn^  the  fee  the  <dlatt  would  have 
to  pay — no  more  and  no  less— and  It  Is  clear 
that  the  client  could  only  be  required  to  pay 
one-half  of  the  amount  recovered.  If  the 
case  had  gone  to  trial,  and  a  iudgment  had 
been  rendered  for  $1,500,  the  <aient  and  at- 
torney under  tike  agreement  would  share 
equally  In  the  recovery  solely  because  the 
attorney  was  to  get  one-half  of  the  recovery, 
and  in  this  state  of  case  the  <Aient  would 
only  receive  $750;  but,  if  a  third  par^  had 
come  la  and  assumed  to  pay  tlie  attorney 
his  fee,  then  the  client  would  receive  $1,500; 
and  the  attorneys  $750.  It  does  not  fcdiow 
from  the  fact  that,  because  the  client  re- 
ceived $1,600.  the  attorney  Is  entitled  to  a 
like  amount  The  amount  the  attorney  is  en- 
titled to  receive  is  absolutely  fixed  by  the 
amount  paid  to  the  client  If  the  attorney 
receives  one-half  the  amount  his  dient  re- 
ceives, it  does  not  concern  him  whether  he 
Is  paid  that  amount  by  his  client  or  by  some 
other  person."  And,  as  pointed  out  in  that 
opinion,  if  tbe  company  had  been  insolvent, 
and  tlie  attorney  could  not  for  that  reason 
have  recovered  any  part  of  his  fee  from  the 
company,  clearly  he  could  not  have  recovered 
more  than  $750  from  his  dlent  And,  as  his 
claim  i^alnst  the  company  arises  on^  from 
his  onployment  by  his  dlent,  It  Is  difficult 
to  undostand  how  his  claim  can  be  any 
greater  against  the  company  than  It  could 
have  been  against  his  client 

In  Cool^'s  Constitntlonal  Ltmltattons  it 
Is  said  that,  when  a  rule  has  been  once  de- 
liberately adopted  and  declared,  it  ought  not 
to  be  disturbed  unless  hy  a  court  of  appeal 
or  review,  and  never  by  the  same  cowt,  ex- 
cept for  very  urgent  reasons,  and  upon  a 
dear  manifestation  of  error ;  and  that  If  the 
practice  were  otherwise  it  would  be  leaving 
ns  in  a  perplexed  uncertainty  as  to  the  law. 
7th  Ed.  p.  84. 

[4]  Upon  the  ^Indpla  of  atare  decisis,  the 
dedslons  which  have  beoi  rendered  by  a 
court  will  be  adhered  to  by  such  court  in 
subsequent  cases,  unless  therei.'ls  something 
manifestly  erroneous  therein,  or  the  rule  or 
prindple  of  law  established  by  such  decisions 
has  booi  changed  by  legt^tlve  enactment 
11  Cyc  746.  And,,  while  we  are  not  nnmind- 
fol  of  the  salutary  tendency  of  Uie  rule  stare 
decisis,  we  are  at  the  same  time  not  averse 
to  re-examining  a  question  which  has  been 
passed  upon  on  a  ain^  occasion  only,  ud 
has  not  established  a  rule  of  property. 
Montgomery  County  Enseal  Court  t.  Trimble, 
104  Ky.  638,  47  S.  W.  77S,  20  Ey.  Law  Bep^ 
827,  42  L.  B.  A.  788. 

We  have  therefore  carefully  re-examined 
the  question  decided  in  the  Schmits  Gass^ 
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and,  bdng  of  oi)lnlon  that  the  rale  there  an- 
nounced Is  sound  In  every  particalar.  It  Is 
an^'OTed  and  followed. 
Jodgment  aOrmed  In  eadi  sj^eaL 

TUBMEB,  X  (dlssentiag).  I  mnst  n- 
spectfDlly  dissent  from  so  moch  of  the  opin- 
ion of  the  court  as  holds  the  aniellant  Proc- 
ter is  only  entitled  to  recoTer  tnm  ia)pellee 
13,333^. 

There  Is  no  disputed  &ct  In  the  record, 
and  In  my  view,  no  Question  of  law  presentr 
ed,  but  really  <mly  a  question  of  calcula- 
tion. The  uncontradicted  facts  are  that 
Procter  and  I^ch  ratered  Into  the  contract 
quoted  In  the  opinion  of  tiie  court;  that  the 
suit  was  Instituted  by  Procter  and  diligently 
prosecuted;  that  there  was  a  verdict  for 
925.000  which  upon  appeal  to  this  court  was 
reversed;  that  upon  the  return  of  the  case  to 
the  lower  court,  and  before  another  trial 
was  had,  negotiations  looking  to  a  settle- 
juent  were  pending  between  the  attorneys 
for  the  parties ;  that  at  the  very  time  Lynch 
made  the  settlement,  appellee  bad  pending 
a  proposition  by  It  to  settle  the  case  for  $15,- 
000;  that  while  that  proposition  was  p^- 
iiig,  Lynch  went  to  Louisville  and  settled 
with  the  appellee's  attorney  for  910,000  net 
to  him  (Lynch),  with  the  agreement  at  the 
time  that  the  company  would  pay  Procter 
under  the  terms  of  Lynch's  contract  with 
htm,  which  contract  was  before  the  attorney 
for  the  appellee  at  the  time  tiie  settlemoit 
with  I^ch  was  mad& 

In  order  that  the  drcumstancee  may  be 
fully  understood,  I  quote  as  follows  teom  the 
uncontradicted  testimony  of  I^ch  as  to  this 
settlement.  In  answer  to  a  queatikin  from 
Procter,  he  said:  "I  went  to  Warfleld's  of- 
fice in  Louisville  on  my  own  free  will  and 
accord  to  make  a  settlement  of  this  case. 
Vfheck  I  went,  after  talking  over  the  matter 
some  time,  Mr.  Worfleld  asked  me  as  to  the 
conditions  of  the  contract  between  you  and 
L  I  told  him  about  the  contract  He  asked 
me  if  I  had  it  with  me.  I  told  him  I  did,  aud 
he  asked  me  It  I  bad  any  objections  to  him 
reading  It  I  told  him  none  whatever,  and  I 
diowed  him  tbe  contract,  and  after  reading 
the  contract,  he  offered  to  compromise  for 
110,000  net  to  me.  He  agreed  to  pay  all  legal 
taxable  court  costs,  your  part  of  the  con- 
tract, and  whatever  the  contract  was  with 
Wright  &  McElroy,  and  Dr.  Hagan's  bill.  X 
told  him,  after  looking  over  the  contract  that 
he  drew  up,  that  your  name  was  not  on  there. 
He  said  your  part  would  be  paid  according  to 
the  contract,  and  with  his  assurance  that  it 
would,  I  agreed  to  accept  It" 

We  have  then  a  corporatlou  admitting  a 
liability,  In  full  possession  of  the  fact  that 
one-third  of  that  liability  Is  going  to  and  pay- 
able to  one  party,  and  deliberately,  with  its 
eyes  open  and  In  full  possession  of  all  the 
facts,  settling  with  another  party  two-thirds 
of  that  iiablllty  for  flO,000,  and  agreeing  to 
settle  the  remaining  part  of  It  with  tbe  other 


party;  thereby  by  its  own  act  fixing  Its  Ua- 

bUUy  to  the  third  party  at  ¥6,000.  Suppose 
the  liability  had  grown  out  of  a  contract 
Instead  of  a  tort,  and  sunwse  the  contractual 
liability  was  inyable  two-thirds  to  one  man 
and  one-third  to  another,  could  it  have,  by 
paying  in  full  the  one  to  whom  was  due  the 
two-thirds,  have  reduced  Its  liability  to  the 
other?  In  my  mind  there  can  be  no  differ- 
ence in  principle;  if  th»e  had  been  a  disput- 
ed contractual  liability,  and  it  had  fixed  the 
amount  of  ultlma^te  liability  by  settling  with  ^ 
one  who  was  only  entitled  to  a  part  of  the 
recovery,  It  would  not  thereafter  be  heard  to 
say  that  It  was  not  loroportlonately  liable  to 
the  other  party. 

But  it  Is  argued  that  It  }s  against  the  pol- 
icy of  the  law  not  to  pormlt  a  party  to  comr 
promise  or  settle  out  of  court  bis  litigation, 
even  without  the  consent  of  his  attorney,  and 
that  Is  true;  but  it  is  sufficient  to  say  in  this 
case  that  the  tUSeat  did  not  undertake  to  set- 
tle the  whole  liability  of  the  defendant,  but 
only  to  settle  that  part  which  was  coming  to 
Lynch,  which  under  the  terms  of  the  con- 
tract was  two- thirds.  The  company  express- 
ly agreed,  with  the  contract  before  it,  that  it 
would  settle  with  Procter;  by  the  very  terms 
of  its  settlement  with  Lynch  it  fixed  the 
amount  which  It  must  pay  to  Procter.  It  may 
be  very -readily  admitted  that  It  was  within 
the  power  of  Lynch  to  have  made  a  settle- 
ment of  the  wtwle  liablUty  at  $10,000  without 
the  consent  of  Procter,  and  if  he  had  done  so 
it  would  have  absolutely  fixed  Procter's  fee 
at  one-third  of  that  amount ;  hut  thi$  he  did 
not  undertake  to  do.  On  the  contrary,  he 
settled  only  what  was  coming  to  him  under 
the  contract;  that  is,  he  was  paid  $10,000 
net,  with  tbe  agreement  that  the  company, 
having  the  contract  between  him  and  Procter 
betote  it  at  tbe  time,  would  settle  with  Proc- 
ter ;  that  is  to  say,  tbe  company  at  the  time 
agreed  to  pay  Procter  one-half  as  much  as  it 
had  paid  Lynch,  because  it  knew  from  the 
very  terms  of  the  contract  that  Procter  was 
entitled  to  that  much. 

The  company  admits  its  liability  to  Procter 
for  a  fee  under  the  terms  of  this  contract 
and  a  majority  of  the  court  have  determined 
that  $3,333.33  is  what  it  must  pay,  and  that 
amount  has  been,  as  shown  by  tbe  record, 
paid  Procter.  Let  us  see  by  a  simple  calcula- 
tion whether  that  la  a  compliance  with  th6 
terms  of  the  contract  The  company  has  paid 
Lynch  $10,000 ;  It  has  paid  Procter  $3,333.33 ; 
the  aggregate  of  those  sums  is  $13,333.33. 
Has  Procter  received  one-third  of  that  lia- 
bility which  the  company  now  admits?  Cer- 
tainly not;  he  has  only  received  one-fourth 
of  It,  and  the  terms  of  his  contract  have  been 
violated  over  bis  protest 

In  my  view  of  this  case  tbe  only  question 
Is.  Of  what  sum  Is  $10,000  two-thirds?  I  am 
of  the  opinion  that  appellant  Procter  Is  en- 
titled to  his  $5,000  fee,  and  that  the  case  of 
Schmltz  V.  South  Covington  &  Cincinnati 
Street  By.  Co.,  131  Ky.  207.  U4  S.  W.  1197. 
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22  B.  A.  (N.  S.)  776.  18  Ann.  Cas.  1114, 
dunild  be  overruled.  As  loug  as  the  rule 
therdn  laid  down  obtains,  an  easy  opportu- 
nity is  offered  agents  of  corporations  to  pro- 
cure from  Ignorant,  dishonest,  or  improTldent 
posons  taaving  daims  against  them  settle^ 
menta  wUidi  will  definud  attorneys  out  of 
part  of  th^  Just  compensation,  to  say  noth- 
ing of  their  contract  rights. 

Wbile  it  is  not  ttie  policy  of  the  law  to 
discourage  settlements  between  litigants  or 
>  to  prevent  a  part?  from  settling  without  the 
consoit  of  hla  attorney,  we  all  know,  as  a 
matter,  of  common  e^ierlence,  that  settle- 
ments made  with  a  litigant  in  the  absence  of 
his  attorney  (the  attorney  of  the  other  party 
being  present)  la  not  concIuslTe,  as  a  general 
rule,  to  &ir  or  equitable  adjustmeots. 

The  reference  in  the  opinion  to  the  doc- 
trine of  stare  decisis  can  be  viewed  In  no 
other  light  than  as  an  apology  for  tlie  opinion 
in  the  Schmltz  Case.  If  that  opinion  was 
and  is  still  right,  what  necesdty  is  there  for 
invoking  the  doctrine  of  stare  dedsls  to  con- 
tinue In  force  the  unfortunate  doctrine  an- 
nounced therein? 

NUNN,  J.,  concurs  In  this  dissent 


mXSON  V.  SLOGUM. 
(Court  of  Appeals  of  Kentucky.  Dec  16,  1913-) 

1.  Assault  and  Battebt  (8S  2,  12*)— What 

GonSTITUTBS. 

An  assault  Is  an  attempt  with  force  or  vio- 
lence to  do  a  corporal  hurt  to  another;  while 
a  battery  is  an  unlawful  touching  of  the  person 
of  another  by  the  aggressor  himself.  But  mere 
words  do  not  constitute  an  assault,  nor  are  they 
sufficient  proTocatlon  to  justify  one.  Hence 
plaintiff,  who  attempted  to  make  defendant 
leave  the  sidewalk  where  he  had  a  right  to  be, 
ttyiog  to  reach  oat  and  grasp  defendant,  is 
the  aggressor,  notwithstanding  plalntUTs  previ- 
ous profane  epithets. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  H  1*  10;    Dee.  Dig.  |S 

2,  12.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1.  pp.  532-538;  vol.  8,  p.  75S2;  vol.  1,  pp. 
71»-m;  VOL  8,  p.  7688:j 

2.  HlTNICIPAi:.  COBPOHATIONS  (|  663*)— SIDE- 
WALKS—BrBAOH  OF  Peace. 

The  sidewalk  belongs  to  the  public,  and 
an  abutting  owner  cannot  compel  a  member 
(rf  the  public  to  leave  the  sidewalk,  even  thongh 
he  is  guilty  of  a  violation  of  a  breach  of  the 
peace. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  81  1438-1440;  Dec. 
Dig.  S  663.«] 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  J.  O.  Hixson  against  J.  L. 
Slocnm.  From  Judgment  for  def^ndan^ 
plaintifC  appeals.  Affirmed. 

J.  H.  Settle  of  Owenton,  for  appellant 
John  W.  Donglaa,  of  Owenton,  for  appellee. 

NUNN,  J.  Sxson  sued  to  recover  of 
Slocum  damages  for  assault  and  battery,  and 


upon  the  trial  In  the  lower  court,  the  Jury 
returned  a  verdict  In  favor  of  Slocnm,  the 
defmdant 

The  parties  are  elderly  men  living  In  the 
town  of  Owenton;  but  on  the  day  of  the 
difficulty  Slocum  had  returned  to  town  in  a 
new  automobile  after  a  visit  to  the  country. 
The  machine  attracted  quite  a  crowd,  and 
Slocum  insists  that  the  presence  of  the  ma- 
chine and  the  crowd  immediately  In  front  of 
Hlxson's  hotel  was  a  mere  coincidence.  HIx- 
son  maintains  that  it 'was  premeditated  ou 
the  part  of  Slocum,  so  that  Slocum  might 
come  upon  Hixon  and  provoke  him  to  a  diffi- 
culty. Slocum  admits  that  be  had  had  two 
drinks.  The  other  evidence  In  the  case 
shows  that  he  was  either  drunk,  or  consider- 
ably under  the  Influence  of  whisky.  At  all 
events,  these  enemies  of  long  standing  were 
thus  brought  together,  and  Hlxson  says  that 
Slooum  broke  the  years  of  sileuce  In  these 
words  addressed  to  Hlxson:  "We  are  always 
fighting  each  other."  Hlxson  replied:  "You 
are  fighting  whisky,"  and  turned  back  into 
his  hotel.  In  a  few  minutes  he  came  out, 
and  Slocum  was  still  ou  the  sidewalk  in  front 
of  the  hotel,  and  seeing  Hlxson  on  his  hotel 
porch,  Slocum  spoke  to  lilm  with  vile  and 
vulgar  epithets.  Hlxson  came  down  the 
steps  from  the  hotel,  and,  according  to  his 
evidence,  when  he  came  to  the  last  step, 
he  reached  for  Slocum  with  his  left  hand, 
and  held  bis  right  arm  extended  down  by  his 
side.  Slocum  then  struck  Hixson  three  times 
with  what  Slocum  terms  a  "little  rattan 
cane."  Another  witness  testifies  that,  at 
the  time  Slocum  used  the  cane,  Hlxson  was 
either  on  the  last  step  of  his  hotel,  or  the 
sidewalk,  he  could  not  say  which.  All  of  the 
other  witnesses  say  that  he  was  off  the  step, 
and  went  to  Slocum  out  on  the  sidewalk. 

Hixson  explains  that  be  carried  his  right 
arm  to  his  side  because  his  right  hand  was 
crippled.  It  la  not  shown  that  Slocum  knew 
this  fact;  and  tborefore  Slocom's  statement 
la  not  without  plaasibility  that  he  feared 
Hixson  was  trying  to  grab  and  hold  him  with 
bis  left  hand,  and  with  his  right  ose  a  knife 
on  him,  and  which  he  brieves  Hlxson  waa 
carding.  Slocum  admits  that  when  Hizaon 
returned  from  the  hotel  he  addressed  Hlxson 
without  Hixson  having  said  anything  to 
htm,  and  called  him  the  vile  names  as  testi- 
fled  to  by  Hixson,  but  he  takes  lasoe  with 
Hlxson  as  to  the  words  spoken  befcve  Hlxson 
went  into  the  hoteL  He  claims  while  in  the 
crowd,  and  finding  bimsdf  standing  in  Hlx- 
son's presence,  he  said  to  him,  "Why  can't 
we  be  friends?"  Hlxson  replied,  "You  are 
flghdng  boose;  you  are  drunk  now."  Slociun 
replied,  "Every  time  I  speak  to  yon  Hr. 
Hixson,  yon  insult  me."  Then  Hlxson  went 
into  the  hotel,  and  retomlng,  Slocnm  b^an 
the  conversation  by  saying,  "Mr.  Hlxson,  yon 
always  go  out  of  yonr  way  to  insult  pecqde" 
Both  agree  that  then  Hlxson  ordered  him 
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away,  and  that  Slocnm  called  him  the  Tile 
names  which  soon  led  to  the  encounter. 

[1]  It  Is  not  shown  that  Hizson  suffered 
any  physical  injury,  and  Ms  whole  complaint 
is  that  Slocum  brought  on  the  dlfiBculty  by  the 
provoking  language  used,  and  his  chief  effort 
Is  to  magnify  the  effect  of  Slocum's  words; 
while  Slocum  is  mainly  concerned  In  mini- 
mizing the  size  of  his  "little  rattan  cane." 
and  the  amount  of  whisky  he  had  imbibed 
that  day.  Ordinarily  one  In  an  intoxicated 
condition  is  not  a  safe  bearer  of  the  olive 
branch,  and  if  he  goes  to  his  enemy  to  bury 
the  hatchet,  he  should  be  careful  not  to 
carry  the  hatchet  with  him.  Reasoning  from 
these  propositions,  Slocum  was  not  at  all 
discreet,  if  In  fact  he  was  sincere,  In  his 
effort  to  matte  peace  with  Hlxson;  but  the 
action  here  is  not  to  recover  damages  for 
language  used,  or  words  spoken  of,  or  con- 
ceming  Blxson,  but  for  the  assault  and  bat- 
tery committed  upon  him.  An  actionable 
assault  "is  any  attempt  or  offer  with  force 
or  violence,  to  do  a  corporal  hart  to  another, 
whether  from  malice  or  wantonness,  with 
such  drcamstances  as  denote,  at  the  time, 
an  Intention  to  do  it,  coupled  with  the  pres- 
ent ability  to  carry  such  intention  Into  ef- 
fect" 3  Cyc.  1<^.  And  the  same  book 
(pages  1021  and  1022)  further  correctly  de- 
flnes  an  assault  and  battery  "as  an  unlawful 
touching  of  the  person  of  another  by  the 
aggressor  himself,"  and  again  "the  force  or 
violence  attempted  or  offered  must  be  physi- 
cal, and  no  icordg  of  thejnaelves  can  consti- 
tute an  a^aault."  In  the  case  of  White  v. 
South  Covington  Ky.  Co.,  150  Ky.  684,  150  S. 
W.  838,  this  court  held:  "An  assault  •  •  • 
Is  not  excused  •  • '  *  by  the  fact  that  the 
passenger  assaulted  had  used  grossly  profane 
and  abusive  language  without  provocation." 
Applying  these  fundamental  principles  to  the 
&cts,  it  would  seem  that  the  lower  court  was 
very  liberal  with  Hlxson  in  suffering  bis  case 
to  go  to  the  jury  at  all. 

The  first  encounter  was  a  mere  war  of 
words,  and  upon  which  -no  action  can  or  is 
attempted  to  be  based.  Slocum  remained 
upon  the  sidewalk,  where  he  had  a  right  to 
be.  Although  on  the  second  encounter 
Slocum  began  it  by  the  use  of  abusive  lan- 
guage, still  that  did  not  Justify  Hixson  leav- 
ing his  premises  to  come  upon  the  sidewalk, 
and  grab,  or  attempt  to  grab,  Slocum.  Under 
such  circumstances  the  Jury  were  warranted 
in  finding  under  the  court's  instructions  that 
"the  defendant  (Slocum)  then  and  there  be- 
lieved or  had  reasonable  grounds  to  beUeve 
that  the  plaintiff  was  about  to  Indict  upon 
him  greet  bodily  harm,"  and  that  in  striking 
Hixson  with  the  cane,  he  used  only  such 
means  or  force  at  his  command  as  was  nec- 
essary to  resist  the  assault  of  plaintiff,  and 
he  was  thereby  excusable  on  the  grounds  of 
self-defense. 

Appellant  concedes  that  the  Instructions 
given  by  the  court  correctly  apply  the  law 


to  the  general  run  of  assault  and  battery 
cases,  but  Insists  that  the  court  erred  In 
refusing  to  Instruct  the  jury  so  that  they 
might  believe  the  assault  was  begun  with 
the  first  passage  of  words,  and  that  the 
defendant  was  therefore  the  aggressor,  and 
for  that  reason  he  cannot  justify  assaulting 
Hizson  with  the  cane  upon  the  grounds  of 
self-defense.  But,  as  we  have  seen,  words 
do  not  constitute  an  assault,  and  therefore 
they  cannot  be  the  beginning  of  one. 

[2]  Neither  is  appellant's  contention  sound 
that  be  had  a  right  to  go  upon  the  sidewalk 
and  make  or  force  Slocum  to  leave  It  The 
sidewalk  belongs  to  the  publla  If  Slocum's 
conduct  was  equivalent  to  a  breach  of  the 
peace,  he  should  have  been  prosecuted  for  it, 
and  the  record  discloses  the  fact  that  be  was. 
Appellant  was  not  justified  In  attempting  to 
take  the  law  in  his  own  hands. 

While  there  is  very  little  confilct  of  a  ma- 
terial kind  in  the  testimony,  such  as  there 
was,  under  proper  instructions  of  the  court, 
the  jury  considered,  and  In  rendering  a  ver- 
dict for  Slocmn,  the  appellee,  we  are  unable 
to  discover  that  they  erred. 

We  therefore  affirm  the  Judgment  of  the 
lower  court 


FLYNM  T.  BABNES  et  aL.  County  Board  <rf 
Examiners. 

(Court  of  Appeals  of  Kentacky.  Dec  16,  1913.) 

1.  Statutes  (!  141*)  —  Bepeai.  —  Oonstxtu- 

TIONAL  AND  STATUTOBT.  PBOVISIONS. 

Const  S  51,  provides  tbat  no  law  shall 
be  amended  by  reference  to  its  title  only,  and 
tbat  tbe  amended  part  shall  be  re-enacted  and 
published  at  length.  St.  1903,  {  4425,  pro- 
vided tbat  tbe  county  board  of  examiners  Bhould 
not  examine  any  applicant  for  a  teacher's  cer- 
tificate until  satisfied  that  he  was  of  the  pre- 
scribed age  and  of  good  moral  character,  and 
should  not  grant  a  certificate  to  an  applicant  who 
was  intemperate,  or  who  had  had  improper  ac- 
cess to  the  examination  Questions.  Act  March 
16,  1900  (Laws  1906,  c;  W)j  entitled  "An  act  to 
amend  section  4426,''  relative  to  the  examina- 
tions and  certificates  of  teachers  substituted 
for  the  satisfaction  required  of  the  examiners 
an  affidavit  of  the  applicant  as  to  his  qualifica- 
tions. Held,  that,  as  the  amendatory  act  did - 
not  re-enact  or  pabUsh  tbe  former  section  at 
length,  it  was  not  an  addition  thereto,  and 
that  the  amendatory  act  constituted  the  whole 
of  tbe  former  section  which  was  no  longer  in 
force. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  48,  198,  209;  Dec.  Dig.  |  141.*] 

2.  CkJNSTITUTIOrTAL  LAW  (J  48*)  —  COKSTBOT- 

TioN  IN  Favob  of  Validity  or  Statute. 
A  constmction  which  will  uphold  an  act 
is  to  be  preferred  to  one  which  would  render  it 
void. 

[Ed.  Note.— For  other  cases,  see  Constitotion- 
ai  Law,  Cent  Dig.  {  46;  Dec  Dig.  $  48.*] 

3.  Mandamus  (J  79*)— Acts  op  Pobuo  Of-  • 

FICEBS  — CONSTITUTIONAI.    AND  STATUTOBT 
PBOVISIOHS — MlNISTEBIAL  ACT. 

Under  St  1903,  fi  4426,  which  before 
amendment  by  Act  of  March  16,  1906,  provid- 
ed that  examiners  of  teachers  should  not  ex- 
amine an  applicant  until  fully  eatisfied  that 
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he  was  of  the  prescribed  age  and  of  good  moral 
character,  and  should  not  grant  a  certificate  to 
one  who  was  intemperate  or  who  had  had  im- 
proper access  to  the  examination  questions,  and 
Const.  I  2,  forbidding  arbitrary  .power  in  any 
state  officer,  the  board,  on  refusing  a  certificate 
without  reasonable  grounds  therefor,  could  be 
compelled  by  mandamus  to  grant  it  as  a  minis- 
terial duty. 

[EfL  Mote.— For  other  cases,  see  Mandamus, 
Gent  Dig.  ||  170-176;  DecTbig.  |  7».*] 

4.  Mandaitds  (I  79*>— Aois  or  Pubuo  Ow- 

FICEBS— DlBCBETIOH. 

Under  such  statutory  and  constitntional 
provisions^  the  discretion  of  the  board  in  refus- 
iDg  a  certificate  would  not  be  controlled,  where 
it  had  reasonable  grounds  therefor— such 
grounds  as  men  of  ordinary  prudence  would  act 
upon. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  170-176;   Dec  Dig.  {  79.*] 

6.  Appsai,  and  Ebbob  (I  934*)  —  Review — 

PBBS0MFTION  AltD  OONSIBTBNT  JUDOUEHT. 

Where  the  petition  in  mandamoB  showed 
that  iietitioner  was  admitted  .to  an  ei.aminatlon 
for  a  teacher's- certificate  by  the  board  of  ex- 
aminers, but  did  not  show  that  he  subscribed 
the  prior  oab  required  by  St  1903,  I  442S, 
as  amended  b/  Act  of  March  16,  1906  (Laws 
1900,  c  29),  it  would  be  presumed  in  support 
of  a  judgment  for  the  board  that  it  did  its 
duty  and  did  not  improperly  admit  petitioner 
to  examination  without  his  taking  tho  required 
oath. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  8777-8781,  87^;  Dea 
Dig.  I  934.*] 

6.  PifADiNo  (I  67*)— PsnTiOH— AimoiPAT- 

INO  DEFENbES. 

Plaintiff  is  only  required  to  state  In  his 
petition  facts  mahing  out  a  prima  facie  casq  tn 
his  favor,  and  ia  not  bound  to  anticipate  the 
answers  or  objectioDjB  which  defendant  may  in- 
tend to  rely  upon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  139;  Dec  Dig.  S  67.*] 

Appeal  from  Circuit  Court,  Pulaski 
Oount7. 

MaadamuB  hy  Luther  M.  Flynn  against 
WwLey  J.  Barnes  and  others  as  the  County 
Board  of  Examiners  of  Pnlaskl  county. 
Judgment  for  defen^nto,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 

Wesley  &  Brown,  of  Somerset,  for  appel- 
lant O.  H.  Waddle  ft  Son,  of  Somerset,  for 
appellees. 

HOB  SON,  0.  J.  Luther  M.  Flynn  brought 
this  action  against  W.  J.  Barnes,  Bruce  Hale, 
and  W.  G.  Cundlff,  the  county  board  of  ex- 
aminers for  Pulaski  county,  to  obtain  a 
mandamus  requiring  them  to  Issue  to  him  a 
teacher's  certificate.  He  alleged  In  his  peti- 
tion In  substance  that  on  the  third  Satur- 
day in  June,  1911,  the  board  met  for  the 
purpose  of  examining  applicants  for  certif- 
icates to  teach  in  the  common  schools  of 
Pulaski  county,  and  did  conduct  the  exami- 
nation. At  that  time  he  was  more  thap  18 
years  of  age,  possessed  an  unexceptional 
moral  character,  tiad  the  requisite  qualifica- 
tions to  enter  said  examination  and  receive 
a  certificate;  that  the  board  examined  and 


graded  the  answers  be  made  to  the  ques- 
tions propoonded,  and  that  be  made,  and  the 
board  ascertained  and  determined  Oiat  he 
made,  an  average  grade  of  more  than  S&  per 
cent  in  all  the  subjects  of  the  common  school 
course,  and  that  his  lowest  grade  was  more 
than  65  per  cent;  that  this  result  entitled 
him  to  a  county  certificate  of  the  first  class; 
but  that  the  defendants  wrongfully  and  Il- 
legally refused  to  Issne  him  any  certlflcat& 
The  circuit  court  sustained  a  demurrer  to 
his  petition.  He  then  filed  an  amendmoit  hj 
which  he  alleged  that  at  the  time  he  was  ex- 
amined he  did  not,  and  does  not  now,  indulge 
in  drunkennras,  profonity,  gambling,  or  Ucen- 
tiousneea,  and  bad  bad  no  Improper  or  any 
access  to  the  examination  papers  to  be  nsed  in 
the  examination;  and  that  the  retaaal  of  the 
defendants  to  grant  bim  a  certificate  was  ar- 
bitrary and  wrongful.  Tba  defendants  re- 
flled  their  demurrer  to  the  petition  as  amend- 
ed, and  it  was  sustained  by  the  court  The 
plaintiff  then  filed  a  second  amended  peti- 
tion, In  whidi  he  alleged  that  the  defendants 
had  no  reawmable  grounds  to  believe  and 
did  not  reostmably  believe  that  be  had  Im- 
proper or  any  access  to  the  papers  to  be, 
and  that  were,  used  on  the  examination 
mentioned;  but  that  the  refusal  to  Issue  him 
the  cerUflcate  was  wanton  and  malicious. 
The  defendants  demurred  to  the  petition  as 
thus  amended;  the  dnnurrer  vas  sustained; 
and  tbe  plaintifl  failing  to  idead  further, 
his  action  was  dismissed.  Bia  appeals. 

11,2]  The  defendanto  rely  upon  t]ie  follow- 
ing provision  of  section  4426  in  the  1903  edi- 
tion of  Oarroll's  Kentnc^  Statutes:  "Tbe 
said  examiners  shall  not  examine  any  ap- 
plicant until  they  are'  fully  satisfied  that 
said  applicant  possesses  an  exceptionally  mor- 
al <diaracter,  and  is  of  the  aga  herein  pre- 
scribed ;  and  In  no  event,  sball  a  certificate 
be  granted  to  any  person  who  Indulges  in 
drunkenness,  profanl^,  gambling  or  licen- 
ttousness,  or  who,  within  Hie  belief  of  the 
examiners,  has  bad  Imiiwoper  access  to  tbe- 
examlnation  Questions." 

It  Is  insisted  for  tbe  defendants  that  this 
statute  is  in  force,  and  that  the  petition  does 
not  show  that  the  plalndfl  had  not  within 
tbe  belief  of  tbe  examiners  had  Improper 
access  to  tbe  examteatUm  QuestlonB.  Tbe 
first  question  to  be  detocmined  la,  la  this 
provision  now  in  force? 

The  act  approved  Uorch  16,  Is  In 

these  words: 

"An  act  to  amend  section  four  thonsand  four 
hundred  and  twenty-five  of  the  Kentucky 
Statutes  relative  to  tbe  examination  of 
teachers  for  county  and  state  certificates 
and  state  diplomas. 

"Be  it  enacted  by  tbe  General  Assembly 
of  the  Commonwealth  of  Kentucky: 

"1.  That  section  four  thousand  four  hun- 
dred and  twenty-five  of  the  Kentucky  Stat- 
utes, relative  to  tbe  examination  of  teachers 
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for  ooan^  and  state  certlflcatM  and  state 
dWtomafl)  be  amended  to  read  as  follows: 

**8ection  four  thousand  four  hundred^ and 
twenty-flre.  AH  aiqpUcants  for  teachers, 
county  and  state  certlflcates»  or  state  diplo- 
mas, In  the  commonwealth  (Ut  Kentut^,  Im- 
mediately b^ore  entering  upon  examination 
ahaU  sabwribe  to  the  fcdlowlnff  oath,  which 
shall  be  presented  to  tibem  by  any  of  the 
board  of  examiners,  via.:  'I  do  solemnly 
swear  (or  affirm)  that  I  have  not  had  ac- 
ctfs,  directly  or  indirectly,  to  the  state  board 
or  other  questions  to  be  used  In  tbls  exam- 
ination, and  that  I  have  no  personal  knowl- 
edge of  any  unlawful  usage  of  the  aforesaid 
quettflons  by  any  other  pawn  or  persons, 
which  knowledge  I  have  not  communicated 
to  the  grand  Jury,  county  attorney  or  coun- 
ty  superintendent  of  schools  of  the  eouiUy  in 
which  the  aforesaid  person  or  perspns  did 
unlawfully  use  or  attempt  to  use  said  ques- 
tlona.*  , 

"2.  The  Buperintendoit  of  public  instruc- 
tion shall  furnish  eadi  county  siq>erlntend- 
oit  In  the  commimwealtli  with  a  suffltdent 
number  of  copies  of  the  oath  prescribed  in 
this  act,  printed  on  sheets  with  blan^  mace 
below  for  names  and  addresses  of  applicants. 
Bach  copy,  after  b^ng  snbsarlbed  to  by  a^ 
plieanta  as  iwovided  In  this  act,  shall  be 
dated  and  signed  offldally  by  the  board  of 
examiners  and  preserved  in  the  office  of  the 
superintendent  of  public  instruction  or  coun- 
ty superintmdent  of  common  schools  as  a 
puUlc  record. 

"3.  Any  superintendent  of  pnUle  Instrac- 
tion  or  county  superintendent  of  common 
schools  or  txmrd  of  examiners  for  teachers' 
county  or  state  certificates  or  state  diplomas 
falling  to  comply  with  the  proTlsUms  of  the 
act  shall  be  guilty  of  a  misdemeanor  and, 
iqton  conviction  thereof,  shall  be  fined  in  a 
earn  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars  for  each  offense^ 

"4.  That  the  proTlsiona  of  this  act  shall 
become  operattTO  at  as  early  a  date  as  pos- 
sible, an  emergency  is  declared  to  exist  and 
thertiCore  this  act  shall  take  eStect  from  and 
after  Its  passage  and  approval  by  the  Gov- 
ernor." Laws  1906,  a  29. 

Section  61  of  the  Constltatlon.  among  oth- 
er things,  provides:  "No  law  shall  be  revis- 
ed, amended,  or  the  provisions  thereof  ex- 
tended or  conferred  by  r^erence  to  Its  title 
only,  but  BO  much  thereof  as  is  revised, 
amended,  extended  or  conferred,  shall  be  re- 
enacted  and  published  at  length." 

No  part  of  section  4425  as  It  then  stood  is 
re-enacted  or  published  at  length ;  and  there- 
tere  the  act  of  March  16,  1906,  cannot  be 
considered  an  addition  to  section  4425  as  It 
then  stood;  for  to  so  construe  it  would  be 
to  make  the  act  unconstitutional,  and  the 
rule  is  that  a  construction  which  will  ni>- 
hold  an  act  is  to  be  preferred  to  one  that 
would  render  it  void.  In  addition  to  this,  the 
act  of  March  16,  1906,  shows  on  Its  face  an 
Intentloa  not  to  add  words  to  the  existing 


section,  but  to  change  the  section  so  as  to 
make  It  read  as  therein  set  out ;  for  it  pro- 
vidoi  that  the  section  "be  amended  to  read 
as  follows" ;  and  after  tbls  come  the  words 
"section  four  thousand  four  hundred  and 
twmty-flve";  and  following  these  words  are 
the  provlEdons,  which,  as  the  act  provides, 
shall  constitnte  section  4425.  We  are  there- 
fore of  the  opinion  that  this  act  Is  now  the 
whole  of  section  4425,  and  that  the  provi- 
sion relied  on  lii  the  old  act,  which  is  not 
incorporated  in  the  new  act,  is  no  longer  In 
force.  It  may  be  that  the  Ijeglslature  did 
not  intend  to  repeal  all  of  section  4425  as  it 
then  stood,  and  that  the  act  as  written  does 
not  acco^  with  the  real  intention  of  the  Leg- 
islature, but  we  cannot  go  behind  the  lan- 
guage of  the  act  If  a  mistake  has  been  made 
the  Legislature  must  supply  the  remedy. 

[3, 4]  We  are  also  of  the  opinion  that  un- 
der the  original  act  the  board  of  examiners 
had  not  arbitrary  jwwer  to  refuse  a  certifi- 
cate, and  that,  to  Justify  them  in  refusing  a 
certificate  upon  the  ground  that  they  be- 
lieved that  the  applicant  had  bad  access  to 
the  examination  questions,  they  must  have 
reasonable  grounds  for  such  belief.  Under 
section  2  of  the  Constitution,  arbitrary  power 
can  exist  in  no,  officer  of  the  state.  The  stat- 
ute must  be  construed  with  reference  to  the 
proviBlona  of  the  Constitution.  If  the  board 
had  reasonable  grounds  for  its  action,  thaHs, 
such  grounds  as  a  man  of  ordinary  prudence 
would  act  upon,  their  discretion  cannot  be 
controlled;  but  if  they  had  not  reasonable 
grounds  for  their  action,  it  was  arbitrary,  and 
they  may  be  required  by  mandamus  to  per- 
form a  ministerial  doty. 

[6]  It  Is  also  insisted  for  the  appellees  that 
the  petition  does  not  show  that  before  enter- 
ing upon  the  examination,  the  plalntltF  sub- 
scribed the  oath  required  by  section  4426. 
But  it  does  appear  from  the  petition  that  he 
was  admitted  to  the  examination  by  the 
board  of  examiners,  and  was  examined.  It 
must  be  presumed  that  they  did  tb^r  duty, 
and  did  not  improperly  admit  him  to  the  ex- 
amination. It  was  the  duty  of  the  board  to 
present  to  all  applicants  the  oath  to  be 
subscribed  by  them  before  entering  upon  the 
examination. 

[I]  It  was  only  required  of  the  plaintlir  to 
state  in  his  petition  facts  making  out  a  prima 
facie  case  In  bis  favor. 

"Another  rule  of  pleading  Is  that  matters 
which  should  more  properly  come  from  the 
other  side  need  not  be  stated ;  in  other  woivls, 
it  will  be  sufficient  for  each  party  to  make 
out  his  case.  It  is  enough  If  the  facts  stat- 
ed by  the  plaintiff  show  a  prima  fade  cause 
of  action.  He  is  not  bound  to  anticipate; 
and  is  not  therefore  compelled  to  notice  and 
remove  in  his  petition  every  possible  ex- 
ception, answer,  or  objection  which  may  ex- 
ist, and  with  which  the  defendant  may  intend 
to  oppose  him."  (Newman  on  Pleadings,  | 
212.) 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 
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GARVBT  T.  QARVET. 
(Court  of  Appeals  of  Kentucky.  Dec  19, 1913.) 

1.  l^iAX.  (I  11*)— TBANaraB  ov  Oausb— In- 
TOLVBD  Accounts. 

Under  Civ.  Code  Prac.  S  10,  subsec.  4,  per- 
mitting  transfer  of  an  action  to  the  equity 
docket  whenever  it  involres  complicated  ao- 
coonts,  an  action  for  serrices  rendered,  etc., 
which  involved  more  than  400  separate  items 
of  charges  and  countercharges  from  60  cents 
dm^^  was  properly  tnuisferred  to  the  equity 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  H  28-30;  Dec.  Dig.  111.*] 

2.  Tkux  (I  11*)— TunsiKB  or  CiiiTBB— Skiui» 
lABLB  Action. 

A  case  should  be  transferred  to  the  eqolty 
docket,  under  Oiv.  Code  Prac.  |  lO,  subsec.  % 
pToridlng  for  soch  transfer  when  the  case  in- 
volves accounts  bo  complicated  or  of  such  great 
detail  of  facts  as  to  make  a  jury  trial  im- 
practicable, in  all  cases  where  there  is  difGcult? 
in  adjusting  acootmts,  or  the  issaes  are  so 
nnmerous  and  complicated  as  to  make  a  jury 
trial  impracticable. 

[Ed.  Not&— For  other  cam,  see  Trial,  Cent. 
Dig.  If  28-^;  Dec  Dig.  |  11.*] 

8.  Trial  (|  370*)- Equitabu  Actions— Ib- 
SUKs  OF  Fact— Submission  to  Juht. 
Where,  in  a  action  for  services,  en.,  the 
case  was  properly  transferred  to  tbe  equity 
docket,  under  Glv.  Code  Prac  |  10,  subsec  4, 
because  of  the  large  number  of  accounts  In- 
volved, the  court  also  properly  refused  to  sub- 
mit certain  questions  to  the  Jury  as  to  whether 
defendant  pruniMd  to  pay  for  the  work,  ate., 
and  the  amount  paid. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  il  881,  885;  Dec  Dig.  1  870.*] 

4.  Appeal  and  Ebbob  (S  760*)  —  Briev  —  As- 

SIONMBNTS  or  EBBOB— NECESSITY . 

Where  appellant's  brief,'  in  an  action  in- 
volving an  account  for  services,  ete.,  doea  not 
point  out  any  item  concerning  which  the  trial 
court  erred,  and  there  are  some  433  Issues  of 
fact  and  WO  paxes  of  conflicting  testimony 
thereon,  the  appellato  court  will  not  search  the 
record  for  errors. 

[Ed.  Mote.— For  other  casesg  see  Appeal  and 
BiTor,  Cent  Dig.  |  809S;  Dec  Dig.  f  760.*] 

5.  BKnmrci  (|  8*)— Aooonimno  Actions. 

The  case  was  i>ecaUarly  one  for  reference 
to  a  commissioner  where  the  evidence,  in  an 
action  for  services,  etc,  transferred  to  the  eq- 
ni^  docket,  made  over  488  tasofls  of  tact  in- 
volving charges  for  services  and  countercharges. 

[Bd.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  ||  13-23;  Dec  Dig.  |  &•] 

Appeal  from  Circuit  Court,  Owen  Goant?. 

Action  by  Robert  Garvey  against  B.  E. 
Oarvey.  From  a  Judgment  for  defendant, 
plaintlfE  appeals.  Affirmed. 

Jobn  W.  Doufflas,  of  Owoiton,  and  H.  K. 
Bourne,  of  New  Castle,  for  appeUant  Botts 
&  Ferry,  of  Owenton,  for  appellee. 


MIIjLER,  J.  For  several  years  prior  to 
1896  the  appellant,  Robert  Garvey,  had  lived 
as  a  tenant  upon  a  farm  of  251  acres,  In 
Owen  county,  which  belonged  to  his  father, 
John  J.  Garvey.  In  August,  ISOO,  John  J. 
Garvey  sold  the  farm  to  his  brother  B.  E. 
Garvey,  the  appellee.  Robert  Oarvey  remain- 


ed upon  the  farm,  and  coltlvated  It  as  the 
tenant  of  his  uncle,  under  a  contract  by 
which  B.  B.  Garv^  was  to  receive  two- 
thirds  of  the  tobacco  and  one-half  of  the 
com  raised  upon  the  farm,  and  one-third 
of  the  profits  on  live  stock.  B.  E.  Garvey 
was  to  furnish  the  money  with  which  to  buy 
the  live  stock,  while  Robert  Garvey  was  to 
furnish  one-half  of  the  feed  for  the  stods. 
This  arrangement  continued  until  the  fall  of 
1912,  when  Robert  Garvey,  asserting  a  hostile 
title,  and  claiming  to  own  a  life  interest  in 
the  fiurm,  his  nncle  B.  B.  Garvey  took  forci- 
ble detainer  proceedings  against  him.  which 
were  finally  settled  by  appeUant  agreeing  to 
give  possession  of  the  fann  tm  March  1, 
1018,  which  he  did. 

On  October  IS,  1912,  Robert  Garvey  brought 
this  ordinary  action  against  Us  uncle  B.  E. 
Garvey,  <*ia<nHiig  that  during  the  Id  years 
he  lived  upon  the  farm  he  bad,  at  the  special 
Instance  and  request  of  BL  Oarv^,  per- 
formed work  and  labw  for  htm  for  whidk 
be  agreed  and  promlBed  to  pay  Oie  plaintiff 
ytbMtem  said  work  and  labor  were  reason- 
ably worth,  and  tiiat  said  work  and  labor 
were  ^leasonably  worth  the  net  som  of  fl,- 
846.79.  Defendant  answered  by  traversing 
the  petltlcm,  and  alltnnatlTd7  pleading  pay- 
ment and  llmitatlfflL  Upon  a  naotioa  to  make 
the  petition  more  spedflc  and  definite,  plaln- 
ttflF  filed  an  amplified  petition,  setting  up  in 
great  detail  the  spedflc  items,  ranging  from 
50  cents  to  912B,  whidi  be  songbt  to  leoorw. 
On  the  4th  of  October,  lftl2,  upon  ttie  mo- 
tion of  defendant,  the  action  was  transferred 
to  the  equity  docket,  and  on  the  11th  day  of 
October  the  defendant  filed  his  answer,  aet- 
otr,  and  counterclaim.  On  October  13,  m2. 
after  the  issues  had  been  made,  the  plaintUT 
moved  the  conrt  to  submit  the  following 
questions  to  a  jury: 

(1)  Did  the  defendant,  B.  B.  Garrey,  agree 
and  promise  to  pay  the  plaintiff  for  work 
done,  material  furnished  for  buildings,  for 
board  of  hands,  as  shown  by  account? 

(2)  Did  he  promise  and  agree  to  pay  this 

amount  within  five  years  before  the   

day  of  October,  lftl2,  date  of  filing  of  this 
action? 

(3)  Has  defendant  paid  any  part  of  seme, 
and,  if  so,  what  amount  has  he  paid? 

The  chancellor  overruled  the  motion,  and 
proceeded  to  try  the  case,  at  the  proper  time, 
hearing  the  testimony  orally,  and,  having 
adjudged  that  the  plaintiff  take  nothing  by 
his  petition,  be  appeals. 

The  first  error  assigned  is  that  the  court 
erred  in  transferring  the  action  to  equity, 
and  that  it  again  erred  in  refusing  to  sub- 
mit to  the  jury  the  questions  above  set  out 

[1]  These  two  objections  really  present  but 
one  question,  since  the  court  properly  re- 
fused to  try  the  suggested  questions  of  fact 
by  a  Jury,  if  the  case  was  properly  transfer- 
red to  equity.   The  reason  for  transferring 
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tbe  case  to  equity  was  the  Inability  of  a 
jury  to  Intelligently  try  the  large  number  of 
Issnes  of  fact  presented,  and,  If  the  reason 
was  sufficient  to  warrant  the  order  of  trans- 
fer. It  was  equally  sufficient  to  Justify  the 
second  order  complained  of,  which  practical- 
ly covered  the  whole  case.  So  the  real  ques- 
tion was  this:  Did  the  appellant  have  the 
right  to  have  his  case  tried  by  a  Jury? 

The  plaintiff's  account  contained  268  sep- 
arate items  of  charges  and  31  ezliiblts,  white 
the  defendant's  counterclaim  contained  134 
Items  of  countercharges,  "fflVjng  more  than 
400  separate  items  of  charges  and  counter- 
chaises,  raDglng  from  50  cents  to  9125. 

Subsection  4  of  section  10  of  the  <^Til 
Code  of  Practice  provides  aa  foUows:  "The 
court  may.  In  its  discretion,  on  motion  of 
either  party,  or  wlthoat  motion,  order  the 
tiansfer  of  an  action  from  tbe  ordinary 
to  the  equity  doAe^  or  from  a  court  of 
purely  common  law  to  a  court  of  purely 
eqnl^  jorlsdlctlon,  vbaierer  the  court  be- 
fore wblch  the  action  la  pending  shall  be  of 
the  opinion  that  such  transfer  is  necessary 
because  of  the  peculiar  questions  InvolTcd, 
or  becanse  the  case  invcdves  aooonnts  so  com- 
plicated or  such  great  detail  of  facts  as  to 
render  it  Impracticable  for  a  Jury  to  Intelli- 
gently try  t2ie  case." 

In  O'Connor  &  UcCallodi  r.  Hmderson 
Bridge  Oa.  95  Ky.  642,  27  S.  W.  25S,  16  Ky. 
lAW  247,  the  appellants  had.  In  an  ac- 
tion at  law,  lecorered  damages  measured 
upon  a  large  amount  of  work  done  by  them 
for  app^ee  In  constructing  a  bridge  orer  the 
Ohio  river,  and,  in  reversing  the  Judgment  for 
a  trial  in  equity,  the  court  construed  the 
above  section  of  the  Ck>de,  saying:  "This 
court  has  uniformly  held  that  a  court  of 
equity  has  concurrent  Jurisdiction  in  matters 
of  account,  and  'should  be  exercised  when 
otherwise  there  may  be  serious  doubt  as  to 
the  true  state  of  the  accounts,  or  difficulty 
in  satisfactorily  adjusting  them,  and  safely 
striking  a  balance.'  Breckenridge  v.  Brooks, 
2  A.  K.  Jdarsh.  835  [12  Am.  Dee.  401] ;  Bruce 
T.  Burdet,  1  J.  J.  Bfarsh.  80 ;  Power  t.  Reed- 
er,  9  Dana,  6.  But  in  every  case  of  inter- 
position of  a  court  of  equity  in  such  actions 
there  must  exist  a  necessity  arising  from  fail- 
ure of  remedy  at  law  to  afford  justice." 

In  Prussian  National  Insurance  Co.  v.  Ter- 
rell, 142  Ky.  738, 186  S.  W.  416,  the  action  of 
the  circuit  court  in  transferring  to  equity  a 
ease  which  involved  only  20  issues  of  fact 
was  approved. 

[2]  This  equitable  Jurisdiction  should  be 
exercised  wherever  there  Is  difficulty  in  ad* 
Jostliv  the  accounts,  or  where  the  Issues  in- 
volved are  so  numerous  and  cwnplicated  as 
to  render  a  Jury  trial  impracticable.  See, 
also,  Harrodsburg  Water  Oo.  v.  City  of  Har- 
xod^nirg,  88  8.  W.  728^  28  Ky.  Law  Rep.  625; 
BUtalon  T.  Hanion,  120  Ky.  1.  86  a  W.  187, 27 
Ky.  Law  Bep.  400 ;  Hely  t.  Hoert^  82  S.  W. 
40%  26  K7.  lAw  B«p.  644;  Olty  Of  Covington 


V.  Umerlck.  40  8.  W.  264,  19  Ky.  Law  Bep. 
330 ;  Turner  r.  Johnson,  85  &  W.  923. 18  Ky. 
Law  Bep.  202. 

It  needs  no  argument  to  abow  that  U  would 
have  bem  procticaUy  InQWsslble  for  a  Jury 
to  Intelligently  paaa  upon  400  Issues  of  fact. 
We  are  of  oidnlon  the  court  did  not  err  In 
transfierrlng  the  case  to  the  equity  docket 

[t]  Plaintiff  insists,  however,  that,  after 
the  case  had  bera  transferred  to  equity,  he 
bad  the  right  to  have  the  comnum-law  Issnes 
presented  by  the  questimiB  offered  tsj  blm 
tried  by  a  Jury,  although  ^e  case  diould  re. 
main  on  the  equity  docket  tot  final  disposi- 
tion, and  in  support  of  that  proposition  be 
relies  upon  Carder  v.  W^senburg,  95  Ky. 
136.  23  S.  W.  964,  16  Ky.  Lew  Rep.  4»7 ;  Mor- 
aweck  v.  Hartlneck,  128  Ky.  156,  107  S.  W. 
769.  32  Ky.  Law  Rep.  071 ;  Qulgley  v.  Bean. 
137  Ky.  325.  125  S.  W.  727 ;  and  other  cases 
of  a  similar  character.  These  cases  do  not 
conflict  with  the  rule  above  laid  down,  since 
the  impracticability  of  trial  by  Jury  did  not 
appear  in  those  cases,  and  it  is  this  impracti- 
cability that  affords  the  equitable  jurisdic- 
tion. Tbe  same  reason  that  Justified  the 
transfer  equally  Justified  the  refusal,  In  this 
case,  to  try  the  suggested  questions  by  a 
Jury. 

[4,  Ij  On  the  merits  of  tbe  case  we  have 
not  been  helped  in  any  material  reepect  by 

ther  of  the  four  briefs  that  have  been 
filed,  since  n^thw  of  than  has  pointed  out 
a  single  item  concerning  which  It  is  dalmed 
the  drcuit  court  erred.  We  are  merely  hand- 
ed a  record  of  over  260  pages  of  testimony, 
covering  488  issues  of  fiict,  and  asked  to  go 
through  the  record,  and  review  the  circuit 
court's  action  as  to  each  item.  This  was 
peculiar^  a  case  for  a  commissioner;  but 
neither  side  asked  a  reference. 

When  a  party  to  an  appeal  Is  dissatisfied 
with  the  ruling  of  the  circuit  court  upon  an 
issue  of  fact,  he  should  point  out  specifically 
the  errors  he  complains  of,  and  the  testi- 
mony tending  to  sustain  his  contention. 

The  fbcts  of  this  case  bring  it  squarely 
within  the  rule  laid  down  In  Brown  r.  Dan- 
iels, 164  Ky.  268,  157  S.  W.  3,  where  the  rec- 
ord presented  the  settlement  of  complicated 
accounts  covering  a  period  of  more  than  4 
years;  the  only  difference  in  the  cases  belnff 
that  tbe  questions  in  the  case  at  bar  extend 
over  a  period  of  16  years,  and  cover  a  much 
larger  number  of  itema  In  that  case,  as 
here,  the  briefs  pointed  out  no  specific  errors, 
but  merely  called  upon  tbe  court  to  go  over 
the  entire  settlement,  and  adjust  fha  CSS.eC' 
ooLceB  of  the  parties.  In  declining  to  under* 
take  that  investigation,  and  In  afflrtn^rtg  the 
case,  we  there  said:  "When  counsel  fOr  ap- 
pellants do  not  point  out  in  a  brief  any  er- 
rors in  the  Judgment  appealed  from,  or  assign 
any  reason  why  It  should  be  reversed,  this 
court,  having  neither  the  time  nor  the  indi- 
natlon  to  hunt  tor  errma  that  nicht  Justi^ 
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a  rOTerBBl,  will  aasnme  that  the  judgment 
airpealed  from  Is  correct,  and  affirm  It** 

Upon  every  issue  the  t^rtlmony  Is  conflict- 
ing— the  appellant  and  his  witnesses  sustain- 
ing claims,  the  appdlee  Isontrorertlng 
than.  The  rale  above  indicated  haa  especial 
application  to  this  case. 


GASET  v.  NEWPORT  ROLUNG  inLL  00. 
(Court  of  Appeals  Of  Kentucky.  Dee.  19, 1918.) 

1.  lAioTATioR  or*  Aonoira  (f  119*)— Coic- 

HBKCEiaHT  OV  ACTION— SUHHOnS—EknOT 

or  Clebicai.  Bbbob. 

Under  Ky.  St  S  2624,  declaring  an  action 
to  be  commenced  at  the  date  the  first  sum- 
mons or  process  issued  from  a  court  baring  jn- 
risdiction  of  the  action,  and  Civ.  Code  Prac  ! 
39,  declaring  an  actioa  to  be  commenced  by  fil- 
ing a  petition,  account  or  statement  in  the  of- 
fice of  the  cleric  of  the  proper  court,  stating  the 
cause  of  action,  and  by  causing  a  summons  to 
issue  thereon,  plaintiff,  who  has  filed  his  peti- 
tion, and  has  actually  caused  summons  to  is- 
sue thereon  In  time  to  save  hfs  right  of  action, 
cannot  be  prejudiced  by  a  clerical  mistake  of 
the  elwk. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {S  629-635 ;  Dec.  Dig.  | 
llfl.*] 

2.  Pbocess  (S  31*)— Suumons— Desioitation 
OF  Defendants. 

Under  such  statutes  the  summons  to  be 
valid  must  name  the  defendants  to  be  sum- 
moned. 

[Ed.  Note.— IV>r  otiher  cases,  see  Process, 
Cent  Dig.  f  25;  Dec.  IMg.  {  31*] 

8.  IflHITATION  OF  AOTIONS  119*)— COM- 
ICKNCIUENT  OF  ACTION— FAILURE  TO  ISSTJS 
SmMON»— E^FFECT  ON  ACTTON. 

Under  such  statutes  the  mere  direction  to 
the  dei^  to  issue  a  summons  where  in  fact  no 
summons  is  issued  against  a  defendant  sought 
to  be  charged  was  insufficient  as  a  commence- 
meot  of  an  action  to  save  the  cause  of  action 
against  the  running  of  limitatious. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  BSOhBSS;  Dec.  Dig.  9 
119.*] 

Appeal   from   (Srcalt   Ooor^  Gampb^ 

County. 

Action  by  Robert  Casey  against  the  New- 
port Boiling  Mill  Company.  Judgment  for 
defendant  and  plalntUf  appeals.  Affirmed. 

Myers  &  Howard,  of  Covington,  and  Hubb- 
ard Schwartz,  of  Newport  for  appellant 
Frank  V.  Benton,  of  Newport  for  appellee. 

CLAY,  O.  This  action  was  originally 
brought  by  plalntifF,  Robert  Casey,  against 
defendant,  Andrews  Steel  Company.  In 
Ills  original  petition,  which  was  filed  on  Octo- 
ber 13,  1910,  plalntier  alleged  that  while  em- 
ployed in  the  manufacturing  plant  of  the 
Andrews  SOeel  Company  he  was  injured 
through  Its  negligence  on  September  8,  1910. 
Summons  was  executed  on  the  Andrews 
Steel  Company  on  October  13,  1910.  There- 
after  the  Andrews  Steel  Company  filed  a  de- 
murrer to  the  petition,  which  was  sustained. 
On  December  24,  1910,  the  defendant  moved 


that  plaintiff  be  required  to  v«4fy  his  amend- 
ed petition.  On  January  11,  1911,  defendant 
filed  a  demurrer  to  the  amended  petition.  On 
January  16,  1911,  the  demurrer  was  over- 
ruled. On  January  21,  1911*  tlie  Andrews 
Steel  Company  filed  an  answer,  denying  the 
allegations  of  the  petition. 

On  February  17,  1911,  plaintiff  filed  an 
amended  petition.  In  which  he  alleged  that 
on  the  3d  day  ot  September,  1910,  the  date 
of  his  Injury,  he  was  employed  by  the  defoitd- 
ant  Andrews  Steel  Company,  and  tbe  New- 
port Rolling  Mill  Company  at  a  certain  roll- 
ing iQiU  plant  aitnated  In  the  dty  of  New- 
port; CamiibeU  coonty,  Ky.,  operated  by  the 
said  deflendantB  joinOy.  He  then  reit«ratea 
the  aUegationa  contained  In  his  original  pe- 
tition and  amended  petition  with  r^erence 
to  the  circumatancea  of  his  injury.  To  the 
filing  of  this  amended  petition  the  Andrews 
Steel  Company  objected  and  excited. 

On  February  21, 1911,  summons  was  Issued 
against  tbe  Andrews  StoA  Company,  oom- 
mandlDg  It  to  answer  an  amendmoit  to  the 
petttton  filed  against  It  by  plaintiff.  No 
Bummons  was  Issued  against  the  Newport 
Rolling  MUl  Company  at  Oiat  time.  Tlie 
anmmona  In  question  was  served  on  tbe  An- 
drews Steel  Company  on  February  23,  1911. 
On  March  21.  1911,  plainttfl  filed  a  reply  to 
the  awwet  of  the  Andrewa  Steel  Company. 
On  October  7,  1911,  the  ease  was  set  for 
trial  on  November  28,  1911.  On  November 
21,  1911,  the  ca^e  waa  remanded  to  the  rule 
docket  On  November  28,  1911,  one  of  fl» 
attorneys  for  pi<i<iit«ff  filed  an  affidavit,  stat- 
ing that  on  the  ITtta  day  ot  February.  1911, 
he  delivered  to  the  derk  <^  the  court  the 
amended  petition  making  the  Newport  Boil- 
ing Mill  Company  a  party  defendant;  that 
aaid  amendment  to  the  petition  waa  filed  by 
the  clerk  on  said  day,  and  on  the  following 
day  It  was  noted  of  record ;  that  on  the  20th 
day  of  February,  1911,  affiant  requested  and 
directed  the  clerk  of  the  court  to  issue  sum* 
mens  thereon  against  the  Newport  Rolling 
Mill  Company.  On  November  23, 1911,  sum- 
mons was  issued  on  the  amended  petition 
against  the  Newport  Rolling  MUl  Company, 
and  duly  served  on  it  November  24.  1911. 
On  January  18, ,  1911,  the  Newport  Rolling 
Mill  Company  moved  that  the  affidavit  of  the 
attorney  be  stricken  from  the  ffiea  The 
motion  waa  overruled,  and  the  Newport  Roll- 
ing MUl  Company  objected  and  excepted.  On 
January  18,  1912,  the  Newport  Rolling  Mill 
Company  filed  an  answer,  pleading  the  stat- 
ute of  limitations,  and  alluring  that  plain- 
tiff's cause  of  action  accrued  on  S^tember 
8,  1010,  that  summons  for  it  was  not  issued 
until  November  23,  1911,  and  that  tbe  cause 
of  action  did  not  accrue  within  one  year  be* 
fore  the  commencement  of  the  action  against 
it  To  the  foregoing  answer  plaintiff  filed  a 
reply,  alleging  In  substance  that  the  amend- 
ment to  the  petition  making  the  Newport 
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Rolling  Mill  Gompaay  a  defendant  was  filed 
within  one  year  after  tbe  aocmal  of  the 
cauae  of  action  ttaoreln  set  out,  and  that  the 
clerk  of  the  court  was  at  the  time  of  the 
filing  of  said  amended  petition  instmcted  and 
requested  to  Issne  snmmons  against  the  de- 
fendant, the  Newport  Rolling  Mill  Gonqnnyt 
and  doiylng  that  the  eanse  of  action  set  forth 
In  the  petition  as  amended  did  not  accme 
wlttiin  me  year  before  the  commracemeat  of 
tlie  action  against  the  Newport  Rolling  Mill 
Company,  and  denying  that  tb»  canse  of  ac- 
tion agaliost  tbe  Newport  StdUng  Mill  Com- 
pany was  barred  by  flie  atatate  of  llmltatloDB. 
Thereafter  the  Newport  Boiling  Mill  Com- 
pany filed  a  demurrer  to  the  reply.  On  No- 
vember 6, 1012»  the  ^aintur  ffismlssed  hia  ac- 
tion against  tbe  Andrews  StaA  Company.  On 
the  same  day  Che  cauae  was  submitted  for 
judgment  on  the  Readings.  The  demurrer  of 
the  defendant,  Newport  Rolling  Mill  Com- 
pany, to  the  reply  of  plalntlft  was  sustained, 
and,  plaltttifC  baring  declined  to  plead  fur- 
ther tbe  petition  and  amended  petition  were 
dlsmlssQd  as  to  both  defendants,  and  both  de- 
fendants were  adjudged  to  recover  tiielr  costs 
of  plaintiff.  From  this  judgment,  plaintiff 
prosecuted  an  appeal,  naming  in  bis  state- 
ment only  the  Andrews  SteA  Company  as 
appellee.  Subsequently  an  amended  state- 
nwnt  was  filed,  making  the  Newport  Rolling 
Mill  Company  appellee,  and  the  Btyle  of  tbe 
case  was  corrected  on  the  record. 

Section  2524,  Kentucky  Statutes,  provides 
as  follows:  "An  action  shall  be  deemed  to 
have  been  commenced  at  the  date  of  the  first 
summons  or  process  issued  In  good  faith  from 
the  court  or  tribunal  having  jurisdiction  of 
the  cause  of  action." 

Section  39  of  the  Civil  Code  of  Practice  is 
as  follows:  "An  action  la  commenced  by  fil- 
ing, in  the  office  of  the  clerk  of  the  proper 
court,  a  petition  stating  the  plaintiff's  cause 
of  action;  or,  in  cases  wherein  written  plead-' 
ings  are  not  required,  by  filing  in  such  court 
the  account,  or  the  written  contract,  or  a 
short  written  statement  of  the  facts  on 
which  the  action  is  founded;  and.  In  either 
case,  by  causing  a  summons  to  be  issued,  or 
a  warMng  order  to  be  made,  thereon." 

It  is  tbe  contention  of  plaintiff  that,  when 
be  filed  his  amended  petition,  and  requested 
tbe  clerk  to  issue  summons  thereon  against 
the  Newport  Rolling  Mill  Company,  he  did 
all  that  the  law  required  of  him;  that  it 
was  then  tbe  duty  of  the  clerk  to  issue  the 
summons  according  to  law;  that  it  was  not 
incumbent  upon  plaintiff  to  show  that  he  had 
issued  it,  but  that  he  had  a  right  to  rely  on 
the  clerk's  knowing  and  performing  bis  duty. 
It  is  true  that  this  contention  of  plaintiff 
finds  support  in  the  language  of  this  court  in 
the  cases  of  L.  &  N.  R.  R.  Co.  v.  Smith's 
Adm'r,  87  Ky.  601,  9  S.  W.  493,  10  Ky.  Law 
Rep.  514.  and  L.  &  N.  R.  B,  Co.  v.  Bowen.  39 
S.  W.  31,  18  Ky.  Law  Rep.  1099,  when  con- 
sidered independently  at  the  facta  of  those 


cases.  It  la  the  well-settled  rule,  however, 
that  the  language  of  the  court  should  be 
construed  In  the  light  of  tbe  facts  before  it, 
and  of  tbe  question  presented  for  decision. 
In  the  case  of  1^  &  N.  B.  R.  Co.  v.  Smith's 
Adm'r,  supra,  the  petition  was  filed,  and  sum- 
mons waa  issued  thereon  and  served  on  ap- 
pellant within  a  year  from  the  accrual  of 
the  cause  of  action ;  but  the  summons  dted 
the  q>peUant  to  appear  at  the  next  tenn  of 
the  court,  which  commenced  within  ten 
days  from  the  date  of  the  summons ;  where- 
as, section  44  of  the  Civil  Code  prdvlded  that 
the  Bummona  should  be  returnable  to  the 
first  day  of  tbe  next  term  of  the  court  which 
did  not  b^in  within  ten  days  from  the  date 
of  the  aunmiona  It  was  further  provided  in 
section  41  that  tbe  summons  should  fix  a 
day  for  Qie  defendant  to  answer,  and  In 
section  44  that  the  day  fixed  should  not  be 
less  than  ten  days  from  tbe  next  term  of 
court,  and.  If  fbe  next  term  of  court  com- 
menced within  ten  days  from  the  date  of 
the  summons,  the  defendant  should  be  cited 
to  answer  at  the  next  term  thereafter.  It 
was  accordingly  held  that  appellee  had.  as  a 
matter  of  fact,  caused  summons  to  be  issued, 
and  that  he  could  not  be  prejudiced  by  the 
negligence  of  the  clerk  in  making  tbe  sum- 
mons returnable  to  a  term  of  court  begin- 
ning within  ten  days  from  the  date  of  the 
summons. 

[1.2]  In  L.  &  N.  R  R.  Co.  v.  Bowen,  supra, 
the  facts  were  these :  The  petition  was  filed 
on  October  23,  1893-  Instead  of  Issuing  sum- 
mons in  the  name  of  D.  G.  Bowen,  summons 
was  Issued  on  the  day  of  filing  in  the  name 
of  D.  C  Brown  as  plaintiff,  and  this  sum- 
mons was  actually  served  on  defendant  In 
this  case,  therefore,  plaintiff  actually  caused 
summons  to  be  issued,  though,  through  the 
fault  of  the  clerk,  a  mistake  was  made  in 
the  name  of  the  plaintiff.  Not  only  so,  but 
the  def^dant  was  actually  summoned.  In 
other  words,  the  foregoing  cases,  when  care- 
fully analyzed,  simply  hold  that,  when 
plaintiff  has  filed  his  petition,  and  has  actual- 
ly caused  summons  to  issue  thereon  in  time 
to  save  bis  right  of  action,  he  has  done  all 
the  law  requires  bim  to  do,  and  cannot  be 
prejudiced  by  some  clerical  mistake  of  the 
clerk.  On  the  other  hand,  we  have  uniform- 
ly tuHA  that  the  Issuing  of  the  snmmons  la 
the  commencement  of  tbe  action,  and  that  a 
summons,  to  be  valid,  must  name  the  de- 
fendants  to  be  summoned.  Butts  v.  Turner 
&  Lacy,  6  Bush,  435;  Keller  t.  Stanley,  etc., 
86  Ky.  240,  6  S.  W.  477.  9  Ky.  Law  Rep.  388; 
Thompson  v.  Bell,  6  T.  B.  Mon.  659.  In  so 
far  as  the  defendant  is  concerned,  the  suing 
out  of  process  against  him  is  the  commence- 
ment of  the  suit  Pindell,  Aadgnee,  v.  May- 
dweU.  46  Ky.  (7  B.  Mon.)  814. 

[S]  In  the  present  case  no  summons  was 
actually  issued  against  defendant,  the  New- 
port Boiling  Bflll  Company,  until  after  the  ex- 
piration of  a  year  trtm  the  time  plalntilTs 
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cause  of  action  accrued.  Tbe  question  sharp- 
ly presented,  then,  la  this:  Is  a  mere  di- 
rection to  the  clerk  to  issue  a  summons, 
though,  as  a  matter  ot  fact,  no  summons  Is 
ever  actually  Issued  against  the  defendant 
sought  to  be  charged,  a  sufficient  compliance 
with  the  provisions  of  the  statute  and  Code? 
It  may  be  conceded  that  under  the  author- 
ities relied  on  by  plaintiff,  If  the  summons  be 
actually  Issued,  though  a  clerical  mlstalie  be 
made  by  the  clerk,  the  action  will  be  deemed 
to  have  commenced  as  against  the  defendant 
against  whom  summons  was  issued.  But 
the  cases  relied  on  do  not  sustain  the  conten* 
tlon  that  the  mere  direction  to  the  clerK  to 
Issue  summons  is  a  commencement  of  the  ac- 
tion against  a  defendant  who,  as  a  matter 
of  fact,  is  not  summoned  at  all.  Indeed, 
there  is  a  wide  difference  between  directing 
a  summons  to  be  issued  and  actually  causing 
it  to  be  Issued.  In  the  one  case  no  summons 
may  ever  issue  at  all;  in  the  other  case  it 
must  have  been  Issued.  If  the  broad  rule 
contended  for  by  plaintiff  were  adopted,  It 
would  lead  to  endless  confusion.  The  com- 
mencement of  an  action  would  be  determined 
by  parol  evidence  instead  of  the  actual  Issu- 
ance of  the  summons.  Parties  having  the 
right  to  rely  on  the  record,  showing  that 
no  summons  had  been  issued,  would  be  met 
with  the  contention  that  the  clerk  tuid  been 
requested  to  issue  summons,  thus  making  im- 
portant property  rights  depend  on  an  issue 
of  veracity  between  the  clerk  and  the  litigant 
or  his  attorney.  In  our  opinion,  such  was 
not  the  purpose  of  the  lawmaking  power. 
The  statute  and  Code  make  it  clear  that  an 
action  Is  commenced  by  the  Issuance  of  the 
summons,  and  not  by  a  request  to  have  the 
summons  Issued.  It  follows  that  the  demur- 
rer to  plaintiff's  reply  was  properly  sus- 
tained. 
Judgment  affirmed. 


DI3CIB  FIRE  INS.  CO.  v.  A.  LATNB  &  BRO. 

(Court  of  Appeals  of  Kentucky.  Dec  19, 1013.) 

INBURANCZ  (I  668*)— CaWOELLATIOK  OP  PoLI- 

cir— Consent— Principal  and  Agent. 

Where  in  an  action  oa  a  fire  insurance 
policy  the  defense  was  that  the  policy  had  been 
canceled  by  notice  accepted  by  the  insured's 
agent,  and  there  was  no  evidence  that  the  agent 
had  any  authority  other  than  to  procure  the 
policy,  which  was  delivered  to  bitn  tmcondition- 
ally,  a  peremptory  instruction  was  properly  giv- 
en for  the  plaintiff  firm ;  the  fact  that  insured's 
agent  has  aathority  to  procure  an  Insurance 
policy,  which  is  delivered  to  him  uncondition- 
ally, creating  no  presumption  that  the  agent 
has  authority  to  accept  notice  of  cancellation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  IS  1656,  1732-1770;  Dec.  Dig.  | 
668.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  A.  Layne  &  Bro.  against  the 
Dixie  Fire  Insurance  Company.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 


Harklns  &  Harklns,  of  Prestonsburg,  for 
appellant  8.  C.  Ferguson,  of  Prestonsburg, 
and  C  B.  Wheeler,  of  Ashland,  for  appel- 
lees. 

CLAY,  O.  Plaintiffs,  A.  Layne  &  Bro..  a 
partnership,  conducted  a  store  in  Laynesville, 
Ky.  On  October  26,  1909,  the  defendant, 
Dixie  Fire  Insurance  Company,  Issued  to 
plaintiffs  a  policy  Insuring  their  stock  of 
merchandise  against  loss  by  fire  In  the  snm 
of  $1,500.  The  stock  of  goods  was  destroyed 
by  fire  on  January  19,  1912.  The  defendant 
declined  to  pay  the  loss,  and  plaintifla 
brought  this  action  to  recover  on  the  policy. 
Afterwards,  by  amended  petition,  they  declar- 
ed on  a  policy  for  the  same  amount  alleged 
to  have  been  issued  on  November  11,  1911. 
The  Jury  returned  a  verdict  in  favor  of 
plaintiffs,  and  defendant  appeals. 

It  appears  from  the  evidence  of  Anna 
Smith,  who  was  formerly  Anna  Layne,  a 
member  of  the  firm,  that  she  wanted  to  take 
out  a  policy  on  the  stodi  of  goods.  She  was 
directed  to  apply  to  Harry  Marcum,  an  In- 
surance agent  at  Catlettsburg.  Ue'sent  her 
a  policy,  dated  October  26,  1909 ;  whereupon 
she  sent  Mm  a  check  for  $37.50  to  pay  the 
premium.  She  had  never  seen  Mr.  Marcum, 
but  supposed  that  he  was  the  agent  She 
further  testified  that  the  stock  of  goods  bad 
been  previously  invoiced,  and  the  value  of 
the  goods  exceeded  the  amount  of  the  insur- 
ance. The  policy  of  Insurance  which  she 
received  was  signed  by  M.  T.  Marcum  as 
agent  The  policy  contains  the  following 
provision: 

"This  policy  may  by  a  renewal  be  continu- 
ed under  the  original  stipulations,  in  con- 
sideration of  premium  for  the  renewed  term, 
provided  that  any  Increase  of  hazard  must 
be  made  known  to  this  company  at  the  time 
of  renewal  or  this  policy  shall  be  void. 

"This  policy  shall  be  cancelled  at  any  time 
at  the  request  of  the  insured ;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation. If  this  policy  shall  be  cancelled  as 
hereinbefore  provided,  or  become  void  or 
cease,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal, 
this  company  retaining  the  customary  short 
rate ;  except  that  when  this  policy  is  cancel- 
led by  this  company  by  giving  notice  It  shall 
retain  only  the  pro  rata  premium." 

In  the  month  of  January,  1910,  witness 
received  written  notice  from  the  company, 
canceling  the  policy  issued  on  October  26, 
1909.  On  October  24, 1910,  she  sent  Harry  O. 
Marcum  a  check  for  $37.50  for  insurance. 
This  check  was  paid.  Again  on  October  24, 
1911,  she  mailed  to  Harry  G.  Marcum  a 
check  for  $37.50  for  Insnrance,  which  check 
was  also  paid.  On  neither  of  these  dates  did 
she  receive  a  policy  from  the  company. 

According  to  the  evidence  for  defendant, 
Harry  G.  Marcum  was  never  its  agent  On 
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the  contrary,  his  wife,  M.  T.  Marcum,  whose 
name  wu  signed  to  the  policy  d  October  26, 
1909.  was  Its  only  agent  In  the  dty  of  Catr 
lettsbnrg.  Marcum  and  his  wife  had  oc- 
cupied the  same  ofSce.  but  each  represented 
diffezent  companies.  On  January  8, 1910,  the 
company,  by  a  registered  letter,  notified 
plalntUCs  that  the  poUcy  of  October  26,  1909. 
would  be  canceled  after  the  expiration  of 
Ato  days  tram  that  date.  The  unearned 
piemlmn  was  never  paid  to  plaintiffs  because 
Uie  pohcy  was  not  snrrendwed.  Harry  O. 
Marcam  testified  that  he  was  not  the  agent 
for  the  Dtxle  Fire  Insurance  Ooinpany,  but 
fbMt  his  wife  was.  When  he  received  the 
letter  from  plalntlfte  In  regard  to  Insnrance, 
he  had  his  wife  Issne  the  policy  of  Octob^ 
28,  1909.  Had  no  recollection  of  having  re- 
ceived a  check  of  October  24,  1910,  but  did 
receive  a  chedc  for  $37.60,  dated  October  24, 
1911.  Thereupon  he  had  his  wife  Issne  the 
policy  dated  November  11, 1911,  which  policy 
was  placed  on  his  desk.  On  sending  a  report 
to  the  general  agent  of  the  Issuance  of  the 
policy,  the  general  agent  notified  his  wife  to 
cancel  the  policy.  In  procuring  this  insur^ 
ance  he  acted  merely  as  broker  for  the  plain- 
tiff a  capacity  In  which  he  frequently  acted. 
On  receipt  of  the  notice  by  his  wife  to  can- 
cel the  policy,  he.  as  the  agent  or  broker  for 
plaintiffs,  consented  that  thla  mit^t  be  done, 
and  surrendered  the  policy  fbr  cancellation. 
Thereupon  the  policy  was  canceled. 

We  deem  It  unnecessary  to  consider  any 
qoeatlons  connected  with  the  policy  of  Octo- 
ber 26,  1909.  It  la  admitted  In  the  evidence 
that  a  policy  was  'lasned  on  November  11, 
1911,  and  that  this  policy  was  delivered  to 
Harry  O.  Marcum  as  the  agent  or  broker  of 
the  Insured.  Unless  properly  canceled,  the 
latter  policy  was  In  force  at  the  time  of  the 
flrsh  No  notice  of  cancellation  of  this  policy 
was  vrer  given  to  the  Insured.  It  does  ap- 
pear, however,  that  notice  of  Its  cancellation 
was  given  to  Harry  C(.  Marcum.  and  that  he 
consented  to  its  cancellation.  The  question 
ISt  Did  he  have  authority  to  do  so?  There 
la  nothing  in  the  record  to  show  that  the 
policy  was  delivered  to  the  broker  on  the  con- 
dition that  it  should  not  take  effect  until  ap- 
proved at  the  home  offlce  of  the  company. 
On  the  contrary,  there  was  an  unconditional 
ddlvery.  That  being  true,  the  rule  announc- 
ed in  ioung  V.  Newark  Fire  Insurance  Ca, 
59  Conn.  41,  22  Atl.  36,  does  not  apply. 

While  It  Is  true  that  an  Insnrance  broker 
may  be  authorized,  by  his  principal  to  accept 
notice  of  cancellation,  and  that  such  authori- 
ty may  be  dlrecUy  glvra  or  may  be  inferred 
from  a  course  of  dealing  between  the  parties, 
it  is  likewise  true  that  there  is  no  presump- 
tion that  the  agent  to  procure  a  policy  of 
Insnrance  has  authority,  after  It  has  been 
procured  and  delivered,  to  receive  notice  of 
or  consent  to  Its  cancellation.  Johnson  v. 
North  BiltiA  &  Mercantile  Insurance  Co., 
66  Ohio  St  6,  63  N.  E.  610.  On  the  contrary, 


it  Is  well  setUed  that,  where  one  is  apeda^j 
employed  to  procure  Insurance  on  certain 
property,  the  agency  temilDates  with  the 
procurement  of  the  policy.  Grace  v.  Insur- 
ance Co.,  109  U.  S.  278,  3  Sup.  Ct  207.  27  L. 
Ed.  932 ;  Kehler  v.  Insurance  Co.  (C.  C.)  23 
Fed.  709;  Insurance  Co.  v.  Sammons,  110 
111.  166 ;  Assurance  Soc.  v.  Insurance  Co.,  84 
Va.  116,  4  S.  B.  178,  10  Am.  St  Rep.  819; 
Insurance  Co.  v,  Nlll,  114  Pa.  248,  6  AU.  43 ; 
Broadwater  v.  Lyons  Ins.  Co..  34  Minn.  465, 
26  N.  W.  465;  Quong  Tne  Sing  v.  Assur. 
Corp.,  86  Cal.  666,  25  Pac.  68.  10  I*  R.  A. 
144;  Von  Wein  v.  Insurance  Co.,  52  N.  T. 
Super.  Ct  490;  Bothschlld  v.  Insnrance  Co., 
74  Mo.  41,  41  Am.  Rep.  303 ;  Stillwell  v.  In- 
surance Co.,  n  N.  X.  385;  Hermann  v.  In- 
surance Co.,  100  N.  Y.  411,  8  N.  E.  341,  53 
Am.  Rep.  197;  Body  v.  Insurance  Co.,  63 
Wla  167,  23  N.  a  132;  Lumber  Co.  v.  In- 
surance Ca,  95  Wis.  542,  70  N.  W.  69.  And 
the  power  to  oanoA  cannot  be  Implied  from 
the  iwwer  to  procure.  If  he  possesses  Qiat 
power.  It  arises  from  some  actual  or  appar^ 
ent  authority  superadded  to  the  mere  pow- 
er to  enter  Into  the  contract  Martin  v.  In- 
surance Co.,  106  Tenn.  523,  61  S.  W.  1024 ; 
Adams  V.  Fire  Ins.  Go.  (O.  G.)  17  Fed.  630 ; 
Wight  V.  Royal  Ins.  Co.  (C.  a)  53  Fed.  340; 
Ostrander,  Fire  Ins.  Cos.,  S  16;  1  Joyce  on 
Ins.  H  636,  637;  2  Joyce  on  Ins.  H  1666, 
1666:  White  v.  Ins.  Co.,  120  Mass.  880; 
Medbem  on  Agency,  |  931.  In  the  present 
case  no  expnm  authority  was  shown,  nor 
was  there  a  course  of  dealing  between  the 
Insured  and  the  broker  from  which  such  au- 
thority could  be  Inferred.  The  insured  never 
consented  to  VbB  cancellation  of  the  policy. 
Indeed,  they  were  entiitiy  Ignorant  of  that 
faa;  and  believed  the  insurance  was  still  in 
force.  Under  these  drcumstances,  we  con- 
elude  that  plalntifts  were  entttied  to  a  per- 
emptory. That  bdng  true,  we  deem  it  un- 
necessary to  consider  the  propriety  of  the  in- 
structions or  other  questions  discussed  by 
counsel  for  defendant 
Judgment  affirmed. 


ARNBTT  V.  HOWARD. 
(Court  of  Appeals  of  Kentucky.  Dec  16.  1913.) 

1.  Limitation  or  AcTioifs  (i-tt*)— AonoRS 

Against  Assignor. 

The  liability  of  tlie  aBsignor  of  a  promis- 
aory  note  Ib  barred  by  the  lapse  of  five  years 
after  the  maker  is  judicially  declared  insolvent. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  AcHons,  Cent  Dig.  SS  266-272;  Dec.  Dip.  § 
49.*] 

2.  Limitation  or  Actions  (|  106*)— Sdbpen- 
aioN— Othbb  Aonom, 

A  void  judgment  against  the  assignor  on  a 
promissory  note  would  not  luqiwnd  the  running 
of  limitanoQs  in  his  favor  against  an  action 
against  him  on  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  ij  614,  615 ;  Dec  Dig.  f 
105.*] 
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S.  VSITDOB    AND    PUBCHASEB   d  258*)— TXN- 

dob'8  Libit— CoNSTEUCTioiT.  r 
A  deed  execated  by  intestate  to  defendant 
provided  that  in  consideration  of  $500,  "secured 
to  be  paid  by  part  of  note  of  $500  executed"  to 
defendant  by  C.  for  $500^  "S240  of  wbicb  is 
part  of  the  above  consideration,  all  of  which 
said  Bote  being  aasisned"  to  defendant,  "and 
which  note  is  now  in  litigation,"  the  bal- 
ance of  said  consideration  being  evidenced  by 
notes  by  defendant  to  Intestate  amounting  to 
$260,  and  further  provided  that  "a  lien  is  here- 
by retained  on  the  land  hereby  conveyed  for  the 
payment  of  the  unpaid  purchase  money  herein- 
before named."  Held  that,  even  if  the  lien  ap- 
plied to  the  $500  note  of  C,  it  only  aecared  the 
balance  of  the  note,  or  $240,  and  was  dlscbarg- 
ed  when  such  balance  was  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrchaser,  Gent  Dig.  {§  656-657;  Dec.  Dis^  | 
258.*] 

Appeal  fnnn  Oircult  Conrt,  Bfogoffln  County. 

AlcUon  by  Jane  Amett,  admlnlsteatriz, 
against  "vn  O.  Howard.  From  a  judgment 
tor  defendant,  plalntKt  appeals.  Affirmed. 

D.-  D.  Sublett,  of  SalyersvUle,  for  appel- 
lant John  H.  Gardner,  of  SalyersrUle,  and 
Orannls  Ba<^  of  Jackscm,  for  aroellea 

CLAY,  O.  In  the  month  of  February,  1896, 
William  O.  Howard  sold  to  Ms  brother,  Cal- 
loway Howard,  an  Interest  In  certain  lands 
that  bad-  been  conveyed  to  them  by  their  fa- 
ther. The  consideration  was  $500,  for  which 
Calloway  Howard  executed  to  William  O. 
Howard  his  note,  payable  January  1,  1897. 
On  February  27,  1896,  William  O.  Howard 
purchased  from  D.  H.  Arnett,  then  an  infant, 
a  tract  of  land  for  which  he  paid  him  $260 
in  i>ersonal  property,  and  also  assigned  to 
hioi  the  note  for  $500  executed  by  his  broth- 
er, Calloway  Howard.  Wltbln  ten  days 
after  this  note  became  due,  D.  H.  Arnett,  by 
his  next  friend,  Instituted  suit  against  Cal- 
lo\ray  Howard  to  recover  thereon.  When 
this  suit  was  Instituted  D.  H,  Arnett  was  an 
Infant  and  had  not  conveyed  to  W.  O.  How- 
ard tiie  tract  of  land  purchased  by  the  lat- 
ter, nor  had  W.  O.  Howard  conveyed  to  Gal- 
loway Howard  his  Interest  in  his  tether's 
land.  W.  O.  Howard  intervened  in  the  ac- 
tion brought  on  the  note  to  prevent  the  col- 
lection thereof  until  Arnett  conv^ed  to  blm 
the  land  which  he  had  purdiased.  In  this 
condition  the  action  pended  until  Arnett  be- 
came of  age.  '  Thereupcm  he  executed  to  W. 
O.  Howard  a  deed  to  the  laud  purchased  by 
the  latter,  and  at  the  same  time  W.  O.  How- 
ard executed  to  Calloway  Howard,  his  broth- 
er, a  deed  to  the  land  which  the  latter  had 
bought  When  this  was  don^  Arnett  asked 
permission  to  withdraw  his  answer,  and 
cross-petition,'  and  sutoeqnent  pleadings  filed 
in  the  case.  He  was  then  dismissed  from  the 
action.  Thereafter  Galloway  Howard  set  up 
some  kind  of  a  defense  to  the  note  sued  on, 
and  on  February  6,  1900,  the  court  adjudged 
that  he  was  entitled  to  a  credit  of  |225,  and 
rendered  judgment  against  him  for  the  bal- 


ance of  t27S.  Judgment  was  also  rendered 
against  W.  O.  Howard  for  $225. 

On  November  16,  1899,  D.  H.  Arnett,  by  a 
writing  which  h^  signed,  transferred  and  as- 
signed the  $500  note  in  question  to  Ambrose 
Arnett  Thereafter  Jane  Arnett  qualified  as 
administratrix  of  both  D.  H.  Arnett  and 
Ambrose  Arnett,  who  had  previously  died. 

Some  time  after  the  year  1900  W.  O.  How- 
ard brought  suit  against  D.  H.  Arnett  to  en- 
join the  collection  of  the  judgment  which  had 
been  rendered  in  his  favor  against  W.  O. 
Howard.  D.  D.  Sublett,  to  whom  the  judg- 
ment bad  been  assigned,  was  also  made  a 
party  defendant  This  action  continued  on 
the  docket  until  October,  1906,  when  judg- 
ment wbs  rendered  perpetually  enjoining  the 
defendants  from  collecting  the  judgment 

Flaintlft,  Jane  Arnett  as  administratrix  ot 
D.  H.  Arnett,  and  Ambrose  Arnett,  brought 
this  action  against  W.  O.  Howard  to  recover 
the  balance  due  on  the  $500  note  executed  by 
Calloway  Howard,  amounting  to  the  sum  of 
$225,  with  Interest  from  January  1, 1897.  and 
also  the  costs  lu  the  suit  of  D.  H,  Arnett 
against  Calloway  Howard,  and  to  enforce  the 
Ilea  reserved  on  the  land  to  secure  the  pay- 
ment of  said  note.  Judgment  was  rendered 
in  favor  of  the  defendant,  and  plaintiff  a^ 
peals. 

[1,27  As  a  defense  to  plaintiCTs  claim  de- 
fendant pleaded  res  judicata  and  the  statute 
of  limitations.  The  plea  of  res  judicata  we 
deem  it  unnecessary  to  consider.  As  to  the 
plea  of  the  statute  of  limitations,  the  follow- 
ing facts  appear:  In  the  suit  on  the  $500  note 
of  D.  H.  Arnett  against  Calloway  Howard, 
the  former  obtained  a  Judgment  against  Cal- 
loway Howard  on  Febraary  6,  1900.  This 
action  was  not  commenced  until  September 
14,  1909.  The  liability  of  the  assignor  of  a 
promissory  note  Implied  by  law  from  the 
contract  of  assignment  is  barred  by  the  lapse 
of  five  years  after  the  maker  of  the  note  was 
prosecuted  to  Insolvency.  Ollmore  v.  Green, 
14  Busb,  772.  In  this  case  suit  was  not 
brought  for  more  than  nine  years.  Counsel 
for  plaintiff  insists,  however,  that  during  six 
years  of  this  time  there  was  a  Judgment 
against  the  assignor,  W.  O.  Howard,  which 
suspended  the  running  of  the  statute.  There 
might  be  some  merit  in  this  contention  if  the 
Judgment  had  been  merely  erroneons.  As  a 
matter  of  fact  however,  the  Judgment  was 
void  because  rendered  at  ft  time  when  W.  O. 
Howard,  the  assignor,  was  not  before  the 
court,  and  was  so  adjudged  in  the  salt  by 
W.  O.  Howard  against  D.  H.  Arnett  and 
others  to  enjoin  its  collecUon,  and  the  latter 
Judgment  Is  still  In  full  force  and  effect  Be- 
ing void,  the*Judgment  against  the  assignor 
did  not  suspend  the  running  of  the  statute  In 
his  favor.  That  being  true,  plaintifTs  right 
of  action  on  the  assignment  was  barred  when, 
the  action  was  instituted. 

[3]  But  plaintiff  insists  th^it,  even  if  it  be 
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trae  that  ber  light  of  action  is  barred,  yet 
Bhe  Is  entitled  to  recover,  because  the  assign- 
ed note  Is  secured  by  a  lien  on  the  tract  of 
land  which  D.  H.  Amett  conveyed  to  the  de- 
fendant The  parts  of  the  deed  of  December 
Ifi,  1898,  executed  by  D,  H.  Arnett  to  W.  O. 
Howard,  bearing  on  the  question  of  lien  are 
as  follows:  "Wltnesseth:  That  for  and  In 
consideration  of  $500.00,  secured  to  be  paid 
by  part  of  note  of  $500.00  executed  to  the 
party  of  second  part  by  Calloway  Howard 
for  $500.00,  two  hundred  and  forty  dollars  of 
which  is  part  of  the  above  consideration,  all 
of  which  said  note  being  assigned  to  the  par- 
47  of  the  second  part,  and  which  note  Is  now 
in  litigation  In  the  salt  of  the  party  of  the 
flrat  part  against  Calloway  Howard,  etc.,  in 
the  Magoffin  circuit  court,  the  balance  of  said 
consideration  being  evidenced  by  notes  of  the 
parties  of  the  second  part  to  the  party  of  the 
first  part  amounting  to  $260.00,  all  of  said 
consideration  being  interest  from  February, 
1896  until  paid.  *  *  *  A  lien  Is  hereby 
retained  on  the  land  hereby  conveyed  for  the 
payment  of  the  unpaid  purchase  money  here- 
in before  named." 

From  the  foregoing  provisions  of  the  deed 
it  will  be  observed  that  the  whole  considera- 
tion for  the  deed  was  $500.  Of  this  the  sum 
of  $240  was  secured  by  the  assignment  of  the 
Calloway  Howard  note.  The  balance  of 
$260  TOB  represented  by  the  notes  of  the  de- 
fendant, W.  O.  Howard.  The  lien  retained 
in  the  deed  was  merely  to  secure  the  unpaid 
purchase  money.  It  is  admitted  that  W.  O.. 
Howard  paid  the  sum  of  $260  In  personal 
property.  Bven  if  It  be  conceded  that  the 
lien  was  intended  to  apply  to  the  Calloway 
Howard  $500  note,  it  secured  nothing  more 
than  the  balance  of  the  purchase  price  due, 
or  the  snm  of  $240.  In  1900  D.  H.  Amett  re- 
covered judgment  against  Galloway  Howard 
for  the  sum  of  $275,  which  Judgment  was 
paid.  This  equaled,  if  it  did  not  exceed,  the 
balance  of  the  purchase  price,  with  interest 
thereon.  The  assignees  of  the  $500  note  hav- 
ing therefore  been  paid  all  of  the  considera- 
tion secured  by  the  lien  retained  In  the  deed, 
it  follows  that  plaintiff  is  not  entitled  to  a 
lien  OD  the  land  purchased  by  defendant  to 
secure  any  balance  due  on  the  ^!00  nota 

Judgment  affirmed. 


MURPHT  et  al.  v.  MURPHT. 

(Court  of  Appeals  of  Kentucky.  Dee.  19, 1913.) 

1.  Wiixs  (I  6(KL*)  —  ConsTRUCTXON  —  Estate 
Devised. 

Testator  bequeathed  to  bis  widow  all  his 

Goperty,  both  real  and  personal,  belonging  to 
m  at  the  time  of  his  death,  and  then  provid- 
ed that  she  should  be  bis  executrix  without 
bond  as  long  as  she  remained  a  widow.  Held, 
that  such  later  clanse  did  not  limit  the  quality 
of  the  estate  prevloosly  devised  and  that  the 
widow  acquired  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Di^.  H  1340-1360,  1608 ;  Dec.  Dig.  |  601.*] 


2.  EtaoecuTOBS  ahd  Administutobs  (i  34*)— 
QiTALincATioir  TO  ACT— Mabbieu  woman. 
Testatra's  widow  by  zenurrylng  thereby 
becomes  disqualified  to  continue  to  act  as  his 
executrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  223-226; 
Dec.  Dig.  {  34.»3 

Appeal  from  drcoit  Court,  McCracben 

County. 

Action  between  Aubrey  B.  Horphy  and 
others  and  Nannie  H.  Murphy.  Jndgment 
for  the  latter,  and  tbe  former  appeal.  Af- 
firmed. 

Wm.  BOirble,  of  Paducah,  for  appellants. 
B.  H.  Pnryear,  of  Padncah,  for  appellee. 

NUNN,  J.  The  only  question  for  our  con- 
sideration on  this  appeal  is  to  determine  the 
Interest  of  Nannie  H.  Murphy  under  the 
will  of  her  hDSband,  Z.  T.  Murphy.  The 
will  of  Z.  T.  Murphy  reads  as  follows: 

"I,  Z.  T.  Murphy,  being  of  sound  mind 
and  realizing  the  certainty  of  death  do  vrill 
and  bequeath  to  Nannie  H.  Murphy  (my 
wife)  all  of  my  property  both  real  and  per- 
sonal belonging  to  me  or  that  may  belong  to 
me  at  my  death.  I  also  appoint  my  wife 
Nannie  H.  Murphy  my  executor  without 
bond  as  long  as  she  remains  a  widow.  This 
being  my  last  will  and  testament  This  June 
18,  1903. 

bis 

•'Z.  T.    X  Murphy." 
mark 

It  Is  clear  that  he  gave  to  his  wife,  Nannie 
H.  Murphy,  all  of  his  property,  both  real 
and  personal,  that  belonged  to  htm  at  his 
death,  without  any  restrictions  or  limitations 
whatever.  It  appears  that  some  question 
arose  as  to  her  ability  to  make  a  good  title 
to  the  land  from  the  following  separate 
clause  of  the  will:  "I  also  appoint  my  wife 
Nannie  H.  Murphy  my  executor  without  bond 
as  long  as  she  remains  a  widow." 

[1,2]  From  that  clause  it  is  contended 
that  she  only  received  a  life  estate  in  the 
property,  and  that  at  her  death  the  prop- 
erty should  go  to  the  children  of  Z.  T.  Mur- 
phy. The  testator  does  not  say  anything 
about,  or  even  intimate,  how  his  property 
should  go  by  tills  clause;  but  he  only  says 
that  bis  wife  should  not  be  required  to  give 
bond  until  she  again  married,. which  was  un- 
necessary, for  the  reason  that  she  could  not 
act  as  executrix  in  case  she  married  again. 

It  is  evident  that  the  writer  of  the  will 
was  Illiterate  as  is  evidenced  by  this  clause, 
and  tile  testator  was  Illiterate  as  shown  by 
the  making  of  a  mark  to  his  signature. 
He  at  no  place  in  his  will  states  to  whom 
his  property  should  go  In  case  his  wife  mar- 
ried again,  or  at  her  death.  It  is  impossi- 
ble to  construe  the  language  of  the  will  to 
give  her  a  life  estate,  with  remainder  to 
his  children.  It  is  certain  from  the  will  that 
Z.  T.  Murphy  had  great  omfldence  in  his 
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wUe,  and  that  she  would  be  fair  and  Jnst  to 
the  cblldren,  and  tbat  he  was  willing  to  give 
all  of  his  property  to  her,  beUevlng  that 
she  would  deal  fairly  with  the  chUdren.  In 
Anderson  v.  Hall's  Adm'r,  80  Ky.  01,  the 
court  said:  "To  properly  construe  a  will  Is 
to  ascertain  the  Intention  of  the  testator, 
elflier  from  Its  express  words  or  the  neces- 
sary Inference  resulting  from  their  use." 

The  Intention  of  the  testator  in  the  case 
at  bar  was  to  give  to  bis  widow  all  (tf  Us 
property  owned  by  him  at  the  time  cS  bis 
death,  without  any  limitations  or  restrictions 
whatever.  If  he  had  iutuded  to  give  to 
her  only  a  life  estate,  he  would  have  said 
so.  That  part  of  the  wlU  saying  tlat  she 
should  act  as  executor  without  bond  until 
she  mairled  had  no  reference  to  the  prop- 
erty, or  of  giving  her  a  life  estate  in  It  It 
la  clear  that  she  took  the  fee  In  the  estate 
left  by  him. 

The  judgment  Is  affirmed. 


McDowell  v.  edwards'  adm'r. 

(CoQit  of  Appeals  of  Kentucky.   Dec  16,  1813.) 

1.  Contracts  (|  96*)— VAUDirr— Absbbi  or 

Pasties. 

The  law  looks  with  suspicion  on  traasfera 
of  property,  by  persons  meotally  or  physically 
infirm,  to  those  having  custody  of  them ;  and, 
even  when  the  parties  in  good  health  stand  in  a 
confidential  relation  to  each  other,  the  burden 
Is  on  the  stronger  character  who  procures  an 
advantage  to  show  that  the  transaction  was 
fair,  and  relief  will  be  afforded  in  equity  in  all 
cases  in  which  infioence  has  been  acquired  and 
aboaed,  or  confidence  reposed  and  betrayed. 

[Ed.  Note.— For  other  eases,  see  Contracts. 
Cent.  Dig.  H  441.  1165,  1189;  Dec.  Dig.  | 
96.*] 

2.  FBAUD  (j  50*>— BiTBDBN  OF  PbOOP. 

Ordinarily  the  burden  of  proving  actual 
fraud  is  on  the  party  alleging  it,  but  where 
frand  implied  from  fiduciary  or  confidential  re- 
lations of  the  parties  is  charged,  the  bnrden  is 
on  the  person  against  whom  the  complaint  is 
made  to  show  the  fairness  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  46,  47 ;  Dec  DiS-  I  tiO.*] 
8.  CoiTTBACTS  (I  99*)  — VALinrrr  — AssBiTT— 

Fbaud. 

Evidence  held  to  require  a  finding  that  a 
contract  made  by  decedent  a  few  da:r8  prior  to 
his  death,  and  after  he  had  l>een  stricken  with 
paralysis,  by  which  he  conveyed  all  his  proper- 
ty to  the  husband  of  bis  niece  in  consideration 
of  care,  had  been  obtained  by  undue  inSuence 
of  the  grantee,  and  was  therefore  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  448^53,  1197-1199,  1799,  1800; 
Dec  Dig.  S  09.*] 

4.  APFEAt.  ANn  BBKOK  ^  1009*)— FiNniNQS 

OF   Ghasoellob — Review  —  OonFLicrtiro 

Evidence. 

A  finding  of  the  chancellor  based  on  con- 
flicting evidence  will  not  be  reversed  on  appeal, 
where  tlie  Court  of  Appeals  is  not  convinced 
that  the  chancellor  has  erred  to  the  prejudice 
of  the  substantial  rights  of  appellant,  or  has 
merely  a  doubt  as  to  the  correctness  of  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8g  3970-3978;  Dec  Dig.  f 
1009.*] 


Appeal  from  Circuit  Gourti  Larue  County- 
Action  by  George  W.  Edwurds*  Administra- 
tor against  James  McDowelL   Judgment  for 
plaintiff,  and  defendant  appeals.  Afllrmed. 

Jones  dt  Graham  and  WUllams  A  Handley, 
all  of  Hodgenvllle,  for  appellant  O.  M.  Ma- 
ther, of  HodgmvUl^  for  appellee. 

MILLER,  J.  Hils  is  an  appeal  from  a 
Judgment  of  the  Larue  circuit  court  which 
canceled  a  contract  dated  January  11,  1912, 
between  appellant  James  McDowell,  and 
Oeorge  W.  Edwards,  eight  days  before  the 
tatter's  death.  Edwards  was  about  70  year^ 
of  age,  and  without  children.  In  January, 
1911,  his  wife  had  obtained  a  divorce  from 
Mm.  For  several  years  previous  to  his  death, 
Edwards  had  not  kept  house,  but  had  lived 
in  different  places  with  Ms  relatives.  He 
had  lived  some  three  years  with  his  nephew, 
Jei^  SympsoD,  in  Kansas,  returning  to  Ken- 
tucky in  1911.  In  May  of  that  year  he  went 
to  Illinois,  where  he  remained  until  Novem- 
ber 22,  1911,  when  he  returned  to  Kentucky 
and  went  to  the  residence  of  the  appellant 
McDowell,  who  was  the  husband  of  Edwards* 
niece.  He  remained  at  McDowell's  from  No- 
vember 22d  to  December  20th,  when  he  wtsit 
to  the  home  of  Mrs.  Maflet  who  was  also 
his  niece.  The  MafTet  home  was  some  dx  or 
seven  miles  from  the  McDowell  home.  Ed- 
wards remained  at  Mrs.  Maffet's  until  Janu- 
ary 1, 1912,  when  McDowell  carried  him  bade 
to  the  McDowell  home.  On  Sunday,  January 
7th,  Edwards  was  stricken  with  paralysis, 
which  affected  the  entire  left  side  of  his  body 
and  face,  making  it  difficult  for  him  to  talk. 
Dr.  Jones  was  called  in,  and  visited  him  on 
January  7th,  8th,  9th,  and  11th,  prescribing 
for  him  dally.  On  December  26,  1911,  while 
he  was  at  the  home  of  Mrs.  Maffet  Edwards 
wrote  a  letter  to  his  nephew,  Jesse  B.  Symp- 
son,  and  his  wife,  In  Kansas,  saying  he  want- 
ed to  go  to  Kansas  and  live  wlUi  tbem  tbe 
rest  of  his  days,  and  that  he  bad  better 
health  In  Kansas  than  In  any  other  place. 
Mm.  Sympson  answered  promptly,  about  Jan- 
uary 2d,  giving  her  uncle  a  cordial  Invita- 
tion to  come  and  live  with  th^  as  long  as' 
he  desired.  The  letter  from  Edwards  to 
Sympson  is  In  the  record,  but  Mrs.  Sympson's 
answer  has  not  been  jnrodnced.  It  was  dl-- 
rected  to  "O.  W.  Edwards,"  in  the  care  of 
"James  McDowtil,  Buffalo^  Ky-***  and  mailed, 
as  above  staFed,  about  January  2,  1912.  On 
Thursday  morning,  January  11th,  McDowell 
telephoned  to  W.  H.  Oraham,  an  attorney  at 
Hodgeaville,  to  meet  him  at  Buffalo,  an  In- 
termediate point  about  six  miles  from  Hod- 
genvllle. GniLham  answered  the  snnmions, 
and  met  McDowell  at  Buffalo,  where  Ora:- 
ham,  from  information  givoi  Uzn  by  McDow- 
ell, drew  the  following  contract: 

"This  contract  made  and  «ttered  Into  this 
the  11th  day  of  January,  1912,  by  and  be- 
tween G.  W.  Edwards,  of  Buffalo,  Larue 
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<!oim^,  Ky.,  par^  of  tbe  first  part,  and  Jas. 
McDovi^  of  the  same  town,  comity,  and 
state,  party  of  the  second  part,  wltnesseth: 

"That  wbneas  party  of  the  first  part  has 
for  some  time  lived  with  second  party,  and 
whereas  the  said  second  party  has  taken 
care  of  first -party  and  has  nursed  and  cared 
for  him  during  a  case  of  sickness  and  has  al> 
ways  been  kind  to  first  party  and  has  been 
verj  mindful  of  his  comforts  and  has  far- 
nldked  board  and  lodging:  Now  for  and  in 
conrideration  of  all  the  above  and  flie  farther 
consideration  that  the  said  second  par^ 
will  permit  first  party  to  Uts  at  his  home 
during  the  remainder  of  his  natural  life  and 
will  care  for  him  and  will  take  care  of  him 
and  famish  him  board  and  lodging  and 
clothes,  and  medicine,  and  doctors  and  all 
necessaries  of  life  and  will  furnish  for  the 
said  first  party  a  decent  burial,  and  for  the 
further  consideration  of  one  dollar  cash  In 
hand  paid,  the  said  first  party  does  hereby 
transfer  and  assign  to  second  party  all  of  his 
personal  property  of  eire^  kind  and  nature 
and  same  becomes  bnmedlatdy  the  property 
of  said  second  party.  Second  party  herdl)y 
acknowledges  rec^pt  of  the  said  personal 
property  from  the  hands  of  first  party.  It 
Is  understood  and  agreed  by  and  between  the 
parties  hraeto  and  Is  made  a  part  of  this 
contract  that  If  tiie  first  party  refuses  to  re- 
side at  the  home  of  the  second  party  then 
second  party  is  released  from  obligations  un- 
der this  contract  as  long  as  first  parly  re- 
sides away  from  the  residence  of  said  second 
party. 

"Given  nnder  our  hands,  this  the  Uth  day 
of  January,  1812. 

hi* 

"G.  W.   X  Edwards. 

mark  ■ 
*  "Jas.  McDowell. 
^'Witnes^  rignatares: 

"Bruce  McDoweU. 

"B.  L.  Atherton." 
Graham  and  IfcDoweU  returned  to  Mc- 
Dowell's residence,  where  Graham  went  in- 
to Edwards'  room  and  remained  there,  talk- 
ing with  him,  for  perhaps  an  hour.  He  says 
he  found  Edwards  rational ;  and,  after  read- 
ing the  contract  over  to  him,  Edwards  said 
it  expressed  the  contract  between  him  and 
McDowell,  and  executed  it,  making  bis 
mark  In  the  pres^ce  of  witnesses.  Dr.  Jones 
saw  Edwards  later  during  that  day,  and 
says  that  while  Edwards'  temperature  had, 
on  former  days,  gone  up  as  high  as  to  101 
and  102  degrees,  it  was  normal  on  the  after- 
noon of  the  Uth,  when  he  visited  Edwards 
for  the  last  time.  He  was  not  called  to  see 
Edwards  after  the  Uth,  but  communicated 
daily,  by  telephone,  with  those  having  blm 
in  charge.  On  Friday  January  19th,  Edwards 
died:  and  on  February  17,  1912,  his  admin- 
istrator brought  this  action  against  McDow- 
eU to  cancel  tbe  contract  between  Edwards 
and  McDowell,  upon  the  ground  that  it  had 
been  procured  through  frand  and  undue  in- 


fluence. Edwards  had  be«  an  toduatrions 
and  frugal  fanner,  and  left  an  estate  of 
about  $2,000  in  cash  and  notes.  The  notes 
had  beien  turned  over  to  McDowell  b^hwe 
the  agreement  had  been  reduced  to  writiiw, 
but  after  It  had  been  made.  Hie  chancellor 
canceled  the  contract,  and  from  that  Judg- 
ment McDowell  appeais. 

The  testimony  as  to  Edwards'  mental  con- 
dition after  January  7th,  when  he  vras  adz- 
ed with  paralysis,  is  not  very  satisfactory. 
We  do  not  deem  it  necessary  to  discuss  the 
eridenoe  in  detail  While  the  opinions  of 
the  witnesses  are  contradictory  upon  the 
subject  of  Edwards'  mental  capacity  to  make 
the  contract,  there  is  Uttle  difPerraice  between 
them  as  to  Edwards'  ^lyslcal  condition 
from  the  time  he  was  stricken  on  January 
7th  until  his  deatli  on  Oie  l&tiu  According 
to  Dr.  J(mes  tbe  paralysis  was  caused  by  a 
flow  of  blood  from  a  ruptured  Uood  vessel 
in  the  brain  of  Edwards.  On  several  days 
his  temperature  rose  to  between  101  and 
102  degree;  and,  although  he  was  helpless 
physically,  on  more  than  one  occasion  he 
called  for  his  <flothes,  in  the  night.  Insist 
Ing  that  he  must  dress  and  go  out,  although 
he  was  really  unable  to  rise  from  his  bed, 
and  the  weather  was  sevNely  cold,  and  the 
ground  covered  with  a  deep  snow.  On  the 
night  of  January  9th,  the  attendants  became 
alarmed,  thinking  Edwards  was  dying.  It 
is  true  that  while  two  witnesses  give  opinions 
to  the  effect  that  Edwards  bad  snfflctent 
mental  capacity  to  make  the  contract,  and 
several  othera  relate  fiicts  from  which  it  is 
argued  that  Edwards  was  competent,  at 
least  one  witness  is  even  more  positive  that 
he  vras  not  competent  And  although  this 
witness  last  referred  to — Miss  Tabltha  Mc- 
Dowell— was  Impeached,  she  was  fully  cor- 
roborated by  Sutherland  upon  the  import- 
ant point  that  Edwards  had  halludnatlona 
upon  the  subject  of  his  ability  to  dress  and 
go  out  of  the  house  on  a  severe  winter  nlj^t, 
above  referred  to.  The  letter  to  Mrs.  Symp- 
son  shows  that  Edwards  really  desired  to 
go  to  Kansas,  for  his  health;  and  her  gen- 
erous answer'  shows  that  his  confidence  In 
her  was  not  misplaced.  Mrs.  Sympson's  let- 
ter was  mailed  about  January  2,  1912,  and 
should  have  reached  Edwards  before  Jan- 
uary 11th,  the  day  tbe  contract  was  made. 
Its  absence  Is  unexplained.  Taking  all  the 
evidence  together,  however,  It  Is  impossible 
to  avoid  the  conclusion  that  Edwards  was  in 
a  very  serious  condition  from  the  time  he 
was  stricken  on  Sunday,  January  7th,  until 
his  death  on  January  19th.  He  was  con- 
fined to  his  bed  during  the  whole  of  that  pe- 
riod, suffering  from  a  cerebral  hemorrhage, 
and  gradually  sinking  to  his  death. 

[1]  Tbe  law  looks  with  suspicion  upon  the 
transfers  of  property,  by  persons  mentally 
or  physically  infirm,  to  those  having  cus- 
tody of  them.  Even  when  parties  In  good 
health  stand  in  a  confidential  relation  to 
each  other,  tbe  burden  is  npoa  the  stronger 
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cbaracter,  who  procares  an  advantage,  to 
ahow  that  a  transaction  was  fair;  and  re- 
lief wUl  be  afTorded  In  equity  In  all  such 
transactions  in  which  Influence  has  been 
acquired  and  abused,  in  which  confidence 
has  been  reposed  and  betrayed.  AUore  r. 
Jewell,  94  U.  S.  612,  24  L.  Ed.  260.  The  re- 
lief stands  upon  the  general  principle  ap- 
plying to  all  the  varieties  of  relations  in 
wliich  dominion  may  be  exercised  by  one 
person  over  another.  Smith  v.  Kay,  7  H.  L. 
Ca&  750;  Tate  v.  WUUamson,  L.  B.  2  Ch.  61. 

In  Talbott  t.  Bedford,  21  Ky.  Law  Bep. 
897,  63  S.  W.  294,  a  mother,  after  she  be- 
came mentally  and  physically  Infirm,  con- 
veyed to  her  two  sons,  who  resided  with  her, 
and  largely  attended  to  her  business,  her 
farm  on  which  she  resided  and  the  personal 
property  thereon,  in  consideration  of  lore 
and  affection,  and  tliat  they  would  support 
her  during  her  life.  The  deed  disposed  of 
her  property  In  a  manner  different  from 
her  declared  Intention  when  her  mental  and 
physical  condition  were  better;  and  about 
the  time  the  deed  was  made  she  expressed 
a  prejudice  against  her  other  children  with 
whom  she  had  always  theretofore  been  on 
good  terms.  The  court  canceled  the  deed, 
holding  that  the  evidence  of  the  prejudice 
against  her  other  children  was  sufficient  to 
authorize  the  Inference  that  it  had  been  en- 
gendered by  the  other  children. 

In  Koger  v.  Koger,  92  S.  W.  961,  29  Ky. 
Law  Bep.  236,  it  was  held  that  the  unrea- 
sonable and  unnatural  disposition  of  the 
grantor's  estate  by  a  deed,  taken  In  connec- 
tion with  his  age,  his  mental  and  physical 
infirmitleB,  left  little  room  for  doubt  that 
the  grantor  would  not  have  made  such  a 
disposition  of  his  estate  if  he  had  been  com- 
petent to  understand  the  nature  of  the  trans- 
action, and  left  to  the  exercise  of  his  own 
judgment;  and  the  fact  that  the  grantor 
had  stated  to  a  number  of  witnesses  prior 
to  the  making  of  the  deed  that  he  intended 
to  make  a  different  disposition  of  his  proi>- 
erty  was  cited  as  evidence  of  undue  infiu- 
ence.  In  that  case  the  court  said:  "It  Is 
extremely  difficult  to  show  by 'evidence  the 
exercise  of  fraud  or  undue  influence,  and  in 
almost  every  case  where  these  questions  arise 
they  must  be  established.  If  at  all,  by  the 
circumstances." 

In  McElwain  v.  BusseU,  12  S.  W.  777,  11 
Ky.  Law  Rep.  649,  a  deed  made  by  a  par- 
alytic, 55  years  old,  to  his  physician  10  days 
before  the  death  of  the  patient,  was  canceled. 

Smith  V.  Snowden,  96  Ey.  32.  27  S.  W.  855, 
16  Ky.  Law  Bep.  353,  was  an  action  to  set 
aside  a  conveyance  by  parents,  who  were  70 
years  old,  and  illiterate,  to  two  of  their  chil- 
dren who  lived  with  them.  The  court  said: 
"In  the  case  under  consideration  the  grantors 
were  old.  Ignorant,  and  enfeebled  by  dis- 
ease; the  grantees  were  vigorous,  aggres- 
sive, and  already  in  charge  of  the  persons 
and  the  proiwrty  of  the  grantors.  We  may 
aay  In  general  that  when  sach  a  r^ttoa 


exists  the  person  obtaining  Uie  ben^t  must 
show,  by  the  clearest  evidence,  that  the  trans- 
action was  freely  and  voluntarily  entered  in- 
to, and  devoid  of  inequitable  incidents." 

In  Best  V.  House,  113  S.  W.  849,  the  court 
emphasized,  in  the  following  language,  the 
fact  that  it  requires  a  greater  mental  capaci- 
ty to  make  a  deed  than  It  does  to  make  a 
will:  "Appellants*  counsel  concede  that  be 
might  have  had  capacity  sufficient  to  make 
a  valid  will  at  the  date  of  the  conveyance, 
but  contend  that  he  did  not  have  to  make  a 
deed,  and  cite  many  cases  showing  that  It 
requires  more  mental  capacity  to  make  a 
deed  than  It  does  to  make  a  will.  The  cases 
in  effect  hold  that  a  vendor  must  have  mental 
strength  and  understanding  to  compete  with 
his  business  antagonist  and  to  protect  his 
own  Interest;  but  the  testator  has  no  an- 
tagonist to  meet,  and  is  not  called  on  to  con- 
sider whether  or  not  tie  vrill  be  beneflted  or 
injured  by  the  act  In  which  he  is  engaged; 
that  the  ordinary  business  affairs  of  life 
Involve  a  contest  of  reason,  judgment,  ex- 
perience, and  the  exercise  of  mental  powers 
not  necessary  to  the  testamentary  disposi- 
tion of  property.  See  Bramel  v.  Bramel,  101 
Ky.  75,  39  S.  W.  520  [IS  Ky.  Law  Bep.  10r4], 
American  &  English  Ency.  of  Law.  vol.  28, 
p.-  74.  and  Ring  v.  LawteB,  190  IlL  620,  60 
N.  E.  881." 

Perhaps  one  of  the  best  statements  of  the 
rule  governing  such  cases  is  to  be  found  In 
the  late  case  of  Hoeb  v.  Maschlnot,  140  Ky. 
330,  131  S.  W.  23,  where  this  court  said: 
"Where  there  exists  between  two  persons 
a  relation  of  confidrace  and  trust,  by  which 
one  exerts  such  an  influence  over  the  judg- 
ment of  the  other  as  to  subvert  the  latter's 
will  and  Independence,  a  conveyance  by  the 
latter  to  the  former  will  be  set  a^de  as  fraud- 
ulent upon  seasonable  cemplalnt  Whethtf 
such  influence  was  exerted  is  a  question  of 
fact  to  be  determined  from  the  clrcumstancea 
EMdence  of  the  fact  may  consist  of  such  re- 
lationship of  blood,  or  consanguinity,  or  as 
attorney  and  client,  guardian  and  ward, 
physician  and  patient,  and  the  like;  and, 
when  such  relationship  is  shown,  and  a  vol- 
untary conveyance  beneficial  to  the  grantee, 
the  burden  of  provli^  that  In  that  transaction 
the  other  mind  acted  freely,  of  its  own  voli- 
tion, is  on  the  person  benefited,  or  the  conv^- 
ance  will  be- set  aside.  Smith  v.  Snowden, 
96  Ky.  32  [27  S.  W.  865,  16  Ky.  Law  Bep. 
353];  Maze's  ExT  v.  Maze  [90  S.  W.  336],  30 
Ky.  Law  Bep.  679.  The  reason  of  the  rule 
is,  it  is  not  customary  for  people  to  give 
away  their  property,  particularly  to  stran- 
gers In  blood.  It  is  also  known  that  one  who 
has  the  entire  confidence  of  another  can 
Induce  the  latter  to  do  with  his  property, 
that  which  a  stranger  could  not  Everyday 
observation  is  full  of  incidents  of  overreach- 
ing of  that  character.  Such  abuse  of  con- 
fidence Is  in  law  a  fraud." 

In  Johnson  v.  Stonestreet,  66  8.  W.  621. 
23  Ey.  Law  Bep.  2102,  a  deed  made  1^  a  man 
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80  yean  of  age  to  a  person  with  whom  he 
lived,  conveyizig  real  estate  worth  from  $2,- 
BOO  to  ¥3,000,  In  consideration  of  the  gran- 
tee's UDdertaklng  that  be  would  support  the 
grantor  for  the  remainder  of  Ms  life,  was 
canceled,  althoi^  the  grantor  was  not  shown 
to  have  been  of  unsonnd  mind.  In  that  case 
the  court  said:  "Under  all  the  facts  and  dr^ 
cnmatances  we  conclude  tliat  the  omtcact 
Is  an  vnconsclonftble  bargain  obtained  by  ap- 
pellant; and,  as  no  ties  of  blood»  or  eren 
long  friendship,  are  shown  to  have  »lsted, 
the  chancellor,  looking  at  all  the  &cts  and 
■arronndings,  was  anthorlzed  to  reach  the 
condasion  that  the  contract  and  deed  were 
obtained  by  undue  Inflnence.  Proof  of  snch 
facts  is  goierally  circumstantial  from  the 
rery  nature  of  the  cas^  and  we  are  of  the 
opinion  that  the  facts  and  the  circumstances 
shown  in  Uie  proof  here  are  sufficient  to  sus- 
tain the  Judgment  and  decree  of  annulment 
and  cancellation  of  the  deed." 

In  Bosartb  t.  Banister,  148  Ky.  476.  136 
8.  W.  902,  it  was  held  that  where  the  grantee 
is  the  son  of  the  grantor,  who  Is  enfeebled 
with  age  and  lires  with  him,  and  has  his  con- 
fidence only  sU^t  evidence  of  imdne  in- 
fluence is  necessary  to  authorise  the  setting 
aside  of  the  deed  on  that  ground.  See,  also, 
Hall  V.  Orme,  146  Ky.  407,  142  S.  W.  1077. 

[2]  Ordinarily,  the  burden  of  proving  actu- 
al fraud  is  on  the  party  ailing  it;  but, 
where  fraud.  Implied  from  the  fiduciary  or 
confidential  relation  of  the  parties,  is  charged, 
the  burden  Is  on  the  person  against  whom 
the  complaint  is  made  to  show  the  fairness 
of  the  transaction.  Shackl^te  v.  Ooodall,  101 
Ky.  20,  151  S.  W.  23. 

[3]  Furthermore,  it  will  be  observed  In 
this  case  that  the  consideration  for  the  deed 
to  appellant  was  practically  nothing,  in  view 
of  the  clearly  apparent  fact  that  Edwards 
was  upon  his  deathbed  at  the  time  the  con- 
tract was  made,  and  could  not  possibly  live 
longer  than  a  few  days  or  weeks  at  most 
This  fact,  taken  in  connection  with  the  other 
circumstances  attending  the  transaction,  ful- 
ly Justified  the  chancellor  in  canceling  the 
contract. 

It  is  contended  by  appellant  that  the 
weight  of  the  testimony  Is  with  him,  and 
that  it  bas  not  been  shown  that  Edwards  was 
incapable  of  making  the  contract,  or  that 
undue  inflnence  had  been  exercised  In  its 
procurement.  But  In  cases  of  this  character 
the  burden  is  upon  the  party  who  has  ob- 
tained the  advantage,  and  the  verbal  testi- 
mony of  witnesses  must  be  considered  in  con- 
nection with  the  facts  and  attending  cir- 
cumstances which  surround  the  transaction; 
and,  when  the  facts  of  this  case  are  con- 
sidered, there  is  no  escape  from  the  conclu- 
sion that  Edwards  was  in  no  condition  to 
transact  business,  much  less  to  make  a  con- 
tract disposing  of  his  entire  estate.  It  was 
only  four  days  after  he  had  been  stricken 


with  paralysis,  and  less  than  two  weeks  be- 
fore his  death. 

[4]  If,  however,  we  should  be  In  donbt  as 
to  this  conclusion,  we  would  nevertheless  be 
slow  In  setting  aside  the  Judgment  of  the 
chancellor  upon  a  question  of  fact  The  rule 
is  that  where  the  evidence  Is  conflicting,  and 
the  court  is  not  convinced  that  the  chancel- 
lor has  erred  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant,  or  has  merely  a 
donbt  as  to  the  correctness  of  the  judgment. 
It  will  not  be  disturbed.  Byassee  v.  Evans, 
143  Ky.  415,  138  S.  W.  857;  Klrkpatrlck's 
Bx'r  V.  Rehkopf,  144  Ky.  134,  137  S.  W.  862 ; 
Wathen  v.  Wathen,  140  Ky.  505,  149  S.  W. 
902;  Norris  V.  Isaacs,  149  Ky.  709,  149  S.  W. 
091;  Bond  v.  Bond,  150  Ky.  392,  ISO  S.  W. 
S63;  Salmon  v.  Martin,  1B6  Ky.  809,  160  S. 
W.  1058. 

Judgment  affirmed. 


OOOKB-JBZiLIGO  COAL  00.  V.  BIOHAKD- 

soirs  ADirX. 
(Court  of  Appeals  of  Kentncky.   Dec.  19, 1913.) 

1.  Mastkb  and  Sbbvant  ({  96*)— iNnraiKS  to 

SlBVAHT— NBOLIOENCB. 

In  an  action  for  tbe  death  of  a  Bervant,  a' 
recovery  cannot  be  had  upon  bare  proof  of  the 
master's  nesHsence  and  the  injair  to  the  serv- 
ant, bnt  it  is  necessary  to  show  tnat  the  injary 
was  the  natural  and  proximate  result  of  the  neg- 
ligence. 

[Ed.  Noter-For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  ||  157, 168, 162;  Dee.  Dig. 
S96.*] 

2.  Master  and  Sbbvant  (|  276*)— Injubibs 
TO  Sbbvant— AoTzone—JtrBT  QtrxsnoK. 

In  an  action  for  the  death  of  a  servant,  ev- 
idence of  the  master's  negligence  in  failing  to 

[)roper]y  support  the  roof  of  a  mine  and  in  al- 
owing  one  of  the  props  tx>  be  taken  from  near 
the  place  of  tlie  accident  held  insufficient  to  go 
to  the  jury  to  show  that  his  negligence  was  toe 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  casesL  see  Master  and 
Servant.  Cent  Dig.  |§  950-062,  964.  969,  970, 
•976:  Dec  Dig.  g  276.*] 

8.  Masteb  and  Sbbvant  {{  217*)— Xhjubibs 

TO  iSEBVANT— CaBB  OF  MajBIXB. 

While  a  mining  company  la  liable  for  the 
death  of  a  miner  caused  by  a  fall  of  rock  from 
the  roof  of  the  place  of  work,  if  the  place  was 
not  timbered  owing  to  the  negligence  of  its  in- 
spection officers,  yet  if  the  miner's  own  work 
made  the  room  dangerous  and,  knowing  of  the 
danger,  he  remained  therein,  he  assumed  the  risk, 
and  no  recovery  can  be  had  against  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  574-600;  Dec.  Dig.  % 
217.*1 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Ed  Richardson's  Administratrix 
against  the  Cooke-Jelllco  Coal  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

Tye  &  Siler,  of  Williamsburg,  for  appellant 
H.  O.  Gillls,  B.  B.  Snyder,  and  J.  B.  Snyder, 
all  of  Williamsburg,  for  appellee. 

CLAY,  O.  Ed  Richardson,  a  coal  miner,  In 
the  employ  of  the  Cooke-Jellico  Coal  Com- 
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pany,  waa  struck  by  a  falling  rock  and  kill- 
ed. In  this  action  for  damages  against  the 
coal  company,  his  administratrix  recovered 
a  verdict  and  Judgment  for  ^JSOO.  The  coal 
company  appeals. 

Plaintiff  based  her  cause  of  action  on  the 
failure  of  the  defendant  to  use  ordinary  care 
to  furnish  decedent  a  reaBOuably  safe  place 
in  which  to  work.  In  this  connection  she 
relied  on  four  specific  acta  of  n^ltgence ;  (1) 
The  negligent  planning,  surveying,  and  ex- 
cavation of  the  mine ;  (2)  failure  to  inspect ; 
(3)  failure  to  cross-timber;  (4)  the  removal 
of  a  prop  set  by  decedent 

Richardson  was  a  miner  of  several  years' 
experience.  He  had  not  only  worked  In  de- 
fendant's mine  for  a  number  of  years  but 
had  acted  as  foreman  for  another  mine  for 
abottt  ten  months.  At  the  time  of  the  ac- 
cident he  was  working  In  a  room  neck  which 
bad  been  driven  about  20  feet  4  inches  from 
the  entry.  The  room  neck  was  10  feet  4 
Inches  wide  at  the  entry  and  S  feet  6  Inches 
wide  at  the  face  of  the  coal.  Ahead  of  him 
was  a  solid  block  of  coal  about  300  feet  In 
length.  On  the  right  of  the  room  neck  was 
a  block  of  coal  from  26  to  30  feet  wide.  Ac^ 
cording  to  the  evidence  for  plaintiff,  the 
block  of  coal  on  the  left  of  the  room  neck 
had  been  "gobbed  out"  on  the  far  side  and 
had  been  filled  In  with  rocks  and  debris.  At 
the  beginning  of  the  entry  this  block  waa  only 
12  feet  wide.  It  appears,  however,  that  this 
block  gradually  widened  as  It  extended  back, 
and  at  a  point  opposite  the  end  of  the  room 
neck  was  about  72  feet  wide.  The  entries 
were  Indicated  on  the  map.  The  room  necks 
and  rooms  were  not  located  on  the  map,  but 
their  location  was  left  to  be  determined  by 
the  mine  foreman  to  the  best  advantage.  In 
locating  the  room  mdka  the  mine  foreman 
made  no  measurements.  Plaintiff  further 
proved  by  two  witnesses  that  a  stump  12 
fe6t  wide  W8H  not  suffiqlent  for  safety,  as  it 
would  not  afford  proper  support  for  the  roof. 
Prior  to  the  accident  iRlchardsoa  had  fired 
three  shots  In  the  coal.  He  had  loaded  and 
removed  the  coal  shot  down  from  under  the 
rock.  The  rock  that  strack  decedent  was  7 
feet  4  In^es  loi^  and  7  feet  2  inches  wld& 
It  reached  almost  from  one  rib  to  the  other 
and  extended  right  up  to  within  a  short  dis- 
tance ftom  the  face  of  the  coal.  Near  the 
ftic^  of  the  coal  the  rode  was  thin,  tapering 
down  to  a  feather  edge.  When  it  reached  a 
p(dnt  about  4  feet  from  the  tace,  It  was  a 
foot  thick.  It  then  tapered  down  to  another 
feather  edge  to  a  point  where  it  readied  a 
small  hill  seam. 

On  the  Saturday  preceding  the  Tuesday  on 
which  Richardson  was  killed,  CSiarles  Cox,  a 
track  layer,  removed  from  the  room  neck  a 
small  prop.  This  prop  was  abont  6  feet  from 
the  entry  and  about  8  feet  from  the  edge  of 
the  rode  that  felL  He  knocked  the  prop  ont 
with  a  snuU  hammer.  It  bad  been  about 
three  days  since  the  mine  foreman  was  in 
the  room  neck.  When  he  was  there  he  did 


not  see  the  prop  removed  by  Cox.  Two  of 
plaintiff's  witnesses  testified  that  the  removal 
of  this  prop  might  have  caused  the  rock  to 
fall,  while  another  of  plaintiff's  witnesses 
testified  that  it  would  not  have  had  any 
effect  on  the  other  place.  There  was  also 
testimony  to  the  effect  that  It  Is  the  duty  of 
Oie  miner  to  set  timbers  when  he  widens  a 
room,  and  also  the  duty  of  the  miner  to  set 
props,  while  in  the  case  of  a  neck  before  it 
Is  widened  it  Is  the  duty  of  the  company. 
It  is  the  duty  of  the  mine  foreman  to  watch 
for  these  places  and  see  that  they  are  tim- 
bered. 

According  to  the  evidence  for  the  defend- 
ant, the  accident  hapi>ened  in  the  room  neck 
at  a  place  20  or  25  feet  from  where  the  pil- 
lar on  the  left  had  been  gobbed  out  The 
pillar  on  the  left  was  entirely  sufildent  to 
support  the  roof  of  the  mine,  and  further- 
more the  fact  that  the  pillar  on  the  left  had 
been  gobbed  out,  even  if  Insuflldeut  to  sup- 
port the  roof  at  that  point  had  no  effect 
whatever  on  the  roof  at  the  place  where 
Richardson  was  killed.  Defendant  also 
proved  by  a  number  of  witnesses  that  the 
removal  of  the  prop  8  feet  from  the  rock 
could  In  no  way  have  affected  the  roof  at 
the  place  where  the  rock  fell.  It  was  further 
shown  that  it  was  decedent's  duty,  after  re- 
moving the  coal  from  under  the  rock,  to  sound 
the  roof  for  the  purpose  of  ascertalng  wheth- 
er It  was  drummy  or  solid.  While  it  was  the 
foreman's  duty  to  have  the  room  necks  cross- 
timbered  if  he  knew  of  their  condition.  It 
was  also  the  duty  of  the  miner  to  apprise 
him  of  this  fact,  and  the  latter,  who  waa 
digging  the  coal  and  r^noving  the  support 
from  the  roof,  had  a  better  opportunity  to 
know  of  its  condition  than  the  mine  fore- 
man, who  had  the  whole  mine  to  look  aitet. 
Several  witnesses  for  the  defendant  also 
testified  that  the  accident  was  not  due  to  a 
sag  or  aqneeae  In  the  mine  at  tiiat  tbne,  nor 
had  there  been  any  sag  or  aqneese  since  that 
time. 

The  court  told  the  Jury  in  sabstance:  (1) 
That  it  was  the  duty  of  the  tefendant  to  use 
ordinary  care  to  provide  and  furnish  plain- 
tiff's decedent  a  reasonably  safe  place  In 
which  to  work;  (3)  It  was  the  du^  of  tbe 
defendant  to  Inspect  or  cause  to  be  inqwcteO, 
by  Its  mine  foreman,  superintendent,  or 
Oder  competent  person,  its  ratries  and  work- 
ing placM,  including  that  in  whldi  plainttff'a 
decedent  was  killed,  and  to  use  ordinary  care 
to  keep  and  maintain  such  place  In  such  oon- 
dltion  as  to  be  free  from  looser  overbangtos 
slate  or  rock;  @)  tt  was  the  duty  of  the  de- 
fendant company  to  support  with  crossbeams 
any  and  all  loose  or  overhangtz^  slate^  U 
any,  which  could  not  be  taken  down  or  re- 
moved in  the  room  neck  In  which  plaintiff's 
decedwt  was  assigned  to  woi^  and  which 
loose,  overhanging  slate  was  known  to  tbe 
defendant  company,  its  offloeza  or  agenta^  or 
by  the  exercise  ot  ordinary  care  oould  have 
been  known  to  It  or  tlian;  (4)  it  waa  the  dntr 
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of  the  defendant  company  to  so  plan,  lay 
<mU  and  diive  Its  entries,  rooms,  room  necks, 
and  oOier  opentngB  and  passageways  as  to 
leave  at  r^lar  Interrals  soffident  pillars  of 
■coal  In  tb^r  natnral  bed  to  su^ort  tbe  roof 
■of  the  mine  and  to  render  same  reasonably 
safe,  and  If  tbey  believed  from  tbe  evidence 
'tbat  decedent,  while  engaged  in  driving  the 
room  neck  mentioned  in  tbe  evidence,  and 
-wbile  exercising  ordinary  care  for  his  own 
safety,  was  killed  by  rock  or  slate  falling 
from  tbe  roof  of  tbe  room  neck,  wlilcb  fall 
-of  rock  or  slate  was  the  direct  and  proximate 
iresolt  of  tbe  carelessness  or  negligence  of  the 
company  In  failing  to  perform  any  one  of  tbe 
aforementioned  duties,  and  tbat  tbe  danger- 
ous and  unsafe  condition  of  the  room  neck, 
if  It  was  dangerous  or  unsafe,  was  known  to 
tbe  defendant,  Its  officers  or  agents,  or  by 
the  exercise  of  ordinary  care  could  have 
been  known  to  tbem,  and  was  unknown  to 
the  decedent,  and  could  not  have  been  known 
to  him  by  the  exercise  of  ordinary  care,  then 
tbe  law  was  for  tbe  plaintiff  and  tbe  jury 
should  so  find.  After  giving  tbe  convei'se  of 
this  instruction  and  tbe  measure  of  damages 
and  defining  ordinary  care  and  negligence, 
the  court  also  gave  tbe  usual  Instruction  on 
contributory  negligence. 

[1,  2]  We  have  repeatedly  held  that  in  an 
action  sudi  as  tlds  It  Is  not  sufficient  for  tbe 
plaintiff  merely  to  prove  negligence  and  Iji- 
Juiy,  but  that  it  Is  necessary  to  show  that 
tbe  proven  injury  was  tbe  natural  and  proxi- 
mate result  of  the  proven  negligence.  0., 
N.  O.  &  T.  P.  By.  Co.  T.  Zacbary's  Adm'r, 
106  S.  W.  842,  32  Ky.  Law  Bep.  080 ;  Stuarf  s 
Adm'r  T.  N.,  O.  ft  8t  U  By.  Co..  146  Ky. 
131,  142  S.  W.  232.  Under  this  rale,  the 
•evidence  on  the  question  of  the  removal  of 
tbe  pTop  and  m  the  forUier  question  of  tbe 
insaffldency  of  the  pillars  to  support  ttie  roof 
of  the  mine  did  not  authorize  the  sidnnlBslon 
of  the  case  to  the  jury. 

On  the  question  of  the  removal  of  the  xorop 
the  evldNK»  la  to  tbe  effect  that  the  pn^ 
was  small  and  was  so  insecurely  fastened 
that  it  could  be  knocked  out  with  a  small 
hammw.-  Furthermore  tbe  prop  was  seven 
or  ei^t  feet  from  the  edge  of  the  ro<&  that 
fell,  and  between  fbe-  prop  and  the  rock  was 
a  small  bill  seam.  Tbe  prop  was  removed 
on  Saturday.  The  accident  took  place  on 
Tnesday.  No  witness  stated  that  the  removal 
of  this  prop  caused  the  roof  to  fall.  One 
witness  stated  that  "it  might  have";  anodier 
witness  said  *^t  could  have."  It  was  Incum- 
bent npon  plaintiff  to  show  tbat  the  fall  of 
the  roof  was  tbe  natural  and  probable  result 
of  the  removal  of  the  propi  Mere  conjecture 
is  not  proof,  especially  when  the  undisputed 
foots  show  the  contrary.  There  was  no  evi- 
dence of  a  sag  or  squeeze.  A  large  rock  fell 
from  tbe  roof.  The  break  stopped  at  the  hUl 
seam  between  the  prop  and  the  rock,  and  the 
prop  was  seven  or  eight  feet  from  tbe  rock. 
Under  these  dicomstances,  the  removal  of 


the  prop  could  not  have  caused  tia  rock  to 
falL 

on  the  question  of  the  insufficiency  at  the 
pillars,  the  evidence  is  as  tbllowsi  In  front 
of  the  room  neck  was  a  solid  block  of  coal 
about  dOP  feet  In  widtib.  On  the  rigbt-faand 
Bide  was  a  pillar  of  the  approved  size;  On 
the  left-hand  side  the  pUlar  was  only  12  feet 
at  the  entry  but  gradually  widmed  to  about 
72  feet  at  a  point  opposite  the  end  of  the 
room  neck.  On  tbe  far  side  of  this  pillar 
there  was  a  gobbed  out  place.  There  was 
not  only  no  evldmce  showing  a  squeeae  or 
sag  In  the  mountain  at  tbe  time  of  the  in- 
jury,  but  there  was  no  evidence  of  a  rag  or 
a  squeeze  even  at  the  time  of  the  triaL  Had 
the  pillar  on  the  left-band  side  btea  Insuffi- 
cleot,  it  would  have  been  crushed  had  the 
mountain  taken  might  No  such  condition 
is  shown.  While  there  was  testimony  tend- 
ing to  show  tbat  a  pillar  12  feet  wide  was 
insufficient  to  support  tbe  roo^  there  was 
no  evidence  tending  to  show  tbat  the  In- 
sufficiency of  the  pillar  at  this  point  had 
caused  the  roof  of  the  entry  some  20  or  26 
feet  away  to  fall.  That  being  true,  tbe  qnes* 
tlon  of  tbe  InsuffldOK^  of  the  pillar  should 
not  have  been  submitted  to  tbe  jury. 

[3]  As  to  the  duty  of  Inspection  and  cross* 
timberiuf^  a  different  question  is  presented. 
Tbe  facts  of  this  case  differ  from  those  In 
Smith's  Adm'r  v.  North  JelUco  Coal  Co.,  131 
Ky.  197,  114  S.  W.  785,  28  L.  B.  A.  (N.  8.) 
1366.  In  that  case  there  was  a  "rotten  top." 
Smith  was  engaged  in  cutting  coal  with  a 
machine.  It  was  bis  duty  to  call  for  props. 
Immediately  after  cutting  out  a  block  of 
coal,  the  roof  fell.  There  was  no  proof  con- 
ducing to  show  that  it  was  the  duty  of  tbe 
foreman  of  tbe  mine  to  inspect  tbe  place 
where  Smith  was  at  work  in  order  to  see 
whether  or  not  it  was  In  a  reasonably  safe 
condition.  Nor  was  there  any  proof  that 
after  the  block  of  coal  was  cut  out  the  fore- 
man, in  the  exercise  of  ordinary  care,  could 
have  ascertained  tbat  cross-timbering  was 
practicable  and  necessary.  In  the  present 
case  it  is  affirmatively  shown  that  It  was 
not  only  tbe  duty  of  the  defendant  to  cross- 
timber  tbe  neck  where  plaintiff  was  at  work, 
after  being  Informed  that  cross-timbering 
was  necessary,  but  to  inspect  tbe  room  neck 
for  tbe  purpose  of  ascertaining  whether  or 
not  cross-timbering  was  practicable  and  nec- 
essary and,  if  practicable  and  necessary,  to 
have  tbe  cross-timbering  done.  It  was  also 
made  to  appear  tbat  the  foreman  had  not 
be&k  in  the  room  neck  for  two  or  three  days, 
and  there  are  certain  physical  facts  from 
which  it  could  be  reasonably  inferred  that 
some  time  had  elapsed  between  the  removal 
of  the  coal  and  the  falling  of  the  rock,  and 
tbat  ordinary  care  in  Inspecting  the  room 
neck  would  have  disclosed  conditions  show- 
ing the  necessity  for  cross- timbering  in  or- 
der to  render  tbe  place  where  decedent  was 
at  work  reasonably  safe.  Under  these  cir- 
cumstances the  question  was  for  the  jury. 
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On  another  trial  the  court  wUl  Inatmct 
the  Jury  as  follows : 

(1)  It  was  the  duty  of  the  defendant's 
foreman  to  use  ordinary  care  to  cross- timber 
the  neck  where  decedent  was  at  work;  and 
If  you  believe  from  the  evidence  that,  after 
the  decedoit  removed  the  coal  from  the  place 
where  he  was  at  work,  the  condition  of  the 
roof  was  such  as  to  render  It  practicable  and 
necessary  to  cross-timber  the  place  In  order 
to  make  it  reasonably  safe  for  plaintiff  to 
work  there,  and  this  condition,  if  It  did  ex- 
ist, could  have  been  known  to  the  foreman 
by  the  exercise  of  ordinary  care  on  his  part 
in  Inspecting  the  place  where  decedent  was 
at  work,  and  he  failed  to  exercise  such  care, 
and  by  reason  of  such  failure,  if  any,  the 
decedoit,  while  exercising  ordinary  care  for 
his  own  safety,  was  injured  and  killed,  you 
will  find  for  the  plaintiff.  Unless  yon  so  be- 
lieve you  will  find  for  the  defendant 

(2)  If  the  decedent,  by  the  work  he  did, 
made  the  place  dangerous,  and  he  knew  the 
danger,  or  by  ordinary  care  in  the  dlschai^e 
of  his  duties  should  have  known  It,  and  with 
this  knowledge  he  continued  at  work,  he  took 
13ie  risk,  and  you  should  find  for  the  defend- 
ant 

In  addition  to  the  foregoing  Instruction  the 
court  will  give  other  Instructions  defining 
ordinary  care  and  fixing  the  measure  of 
damages. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  conslstait  wlfb  this  <^nton. 


COMFTON  et  aL  t.  MOORE  et  al^ 
(Court  of  Appeals  of  Kentucky.  Dec.  19,  1913.) 

1,  Wills  (J  614*)— Conbtbuctiow— NATUBKor 
Estates  and  iNTBaESTs  Cbbated. 

A  will  in  whlcb  testatrix  provided  that  her 
niece  shoald  have  the  control  of  her  property, 
that  the  rents  and  profits  should  not  be  alienated 
from  her  except  io  the  event  of  her  marriage, 
when  she  should  share  eqaally  with  her  three 
brothers,  and  that  at  the  death  of  any  one  of  the 
fbnr  the  others  should  inlKrit  the  life  Interest 
until  the  last  one,  was-  not  bo  uncertain  and 
ambiguous  that  the  meaning  could  not  be  ascer- 
tained; but  the  purpose  was  to  devise  to  the 
niece  a  life  estate  and  thereafter  to  the  three 
brothers  a  joint  life  estate. 

r.  Note.— For  other  cases,  see  Wills,  Gmt 
H  1393-1416;  Dec  Dig.  |  614.*] 

2.  Wills  ft  229*)— Actions  to  Detebhinb  Va- 
UDiTT— Febsons  Who  Mat  Attack. 

Where  testatrix  devised  life  estates  in  her 
property  and  the  remainder  over  to  a  church,  a 
question  raised  by  her  heiis,  that  the  remainder 
to  the  cbnrch  was  void,  was  not  academic,  since, 
if  it  were  void,  the  heirs  would  inherit. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dfg.  §8  550-654 ;  Dec.  Dig.  {  229.*] 

8.  Wills  O  229*)— Acxions  to  DErBBuns 
Taliditt— Pebsons  Who  Mat  Attack. 
Though  escheat  statutes,  since  they  are  de- 
signed to  take  from  corporations  property  there- 
tofore lawfully  acquired,  must  provide  for  a 
forfeiture,  and  the  state,  being  the  party  la  in- 
terest, alone  can  enforce  the  forfeiture,  yet,  as 
Ky.  St.  I  319,  prohibiting  any  church  from  tak- 
ing or  holding  exceeding  50  acres  of  land,  is 


not  an  escheat  statute,  but  a  mortmain,  since  it 
prohibits  the  acquisltioD,  the  heirs  of  a  testatrix, 
who  had  devised  800  acres  to  a  chnrt^,  could 
raise  the  question,  as  they,  and  not  the  state, 
were  the  parties  in  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  550-064;  Dec  Dig.  i  229.*] 

4.  Constitutional  Law  (t  205*)— Religious 
Societies  (|  2*)— Class  Legislation. 

Ky.  St.  §  aiv,  prohibiting  any  church  or 
society,  of  Christians  from  taking  or  holding  ex- 
ceeding 60  acres  of  land,  applies  to  all  religious 
organizations  of  whatever  faith,  and  not  to  soci- 
eties of  Christians  only,  and  hence  is  not  dis- 
criminatory against  Cbristians. 

[Ed.  Note.— For  other  cases,  see  Gonstitatia^ 
al  Law,  Cent  Dig.  U  691-424;  Dec  Dig.  f 
gjS;*  ReHglons  Societies,  Cent  Dig.  1 24;  Dec. 

Appeal  from  Circuit  Court,  Miercer  County. 

Action  by  J.  W.  Compton  and  others 
against  Irene  Moore  and  others.  From  a 
Judgment  sustaining  defendants*  -  demurrer, 
plaintlfra  appeaL   Reversed  and  reoianded. 

Jay  W.  Harlan  and  Emmett  T.  Puryear, 
boOi  of  Danville,  for  appellants.  John  T. 
Shelby,  of  Lexington,  and  James  T.  Wilson 
and  B.  F.  Boach,  both  of  Harrodsbnrg,  for 
anoellees. 

TURNER,  J.  In  1910  Mrs.  Rebecca  Taylor 
Harlan  died  a  resident  of  Mercer  county; 
thereafter  in  April,  1910,  her  will,  together 
with  several  codicils,  was  probated  in  the 
county  court  of  that  county.  The  will  and 
codicils,  written  wholly  by  her,  are  In  full, 
as  follows: 

"I,  Rebecca  (JenUe)  Taylor  Harlan,  declare 
this  my  last  will,  rerokliig  any  other  made 
at  any  time  by  me. 

"I  wish  my  executor  to  hold  my  farm  and 
house  in  which  I  now  live,  until  all  my  Just 
debts  are  paid  from  rents  of  said  property. 

"I  give  to  my  niece  Irene  Moore  all  my 
furniture.  Jewelry,  silver  and  china  to  be 
hers  absolutely. 

"I  give  my  books  to  my  nephew  Mead 
Moore. 

"The  house  in  which  I  now  live  and  my 
farm  in  Boyle  county  given  me  by  my  son 
Wellington  Harlan,  I  leave  in  the  care  of  and 
under  the  control  of  my  niece  Irene  Moore, 
in  whom  I  have  every  confidence.  I  feel  that 
I  am  carrying  ont  the  wishes  of  my  husband 
and  children  in  doing  this — the  reilts  must 
not  be  alienated  from  her  except  in  so  far 
as  I  shall  state  in  a  private  paper  to  her. 

"In  the  event  of  her  marriage  or  death  the 
income  from  said  property  is  to  be  ^vlded 
among  my  nephews,  William  Moore,  Meade 
Moore,  Harlan  Moore.  In  case  of  her  mar- 
riage she  will  share  vrlth  them  the  income 
from  the  aforesaid  property.  At  the  death 
of  any  one  of  these  four  heirs,  the  other 
three  inherit  the  life  interest  until  the  last 
one.  At  the  death  of  the  last  one  of  Qiese 
four  above  named  heirs,  the  property  la 
to  pass  into  the  control  of  persons  named  by 
my  above  .named  heirs,  for  the  use  of  the 
Protestant  Episcopal  Church  in  Harrodsburg, 
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Kentncky,  to  become  absolute  the  property 
of  the  Protestant  Ei^acopal  Church  to  be 
used  for  the  benefit  of  this  pai^sh. 

"Any  attempt  to  set  aside  any  of  the  pro* 
Tlsions  of  my  will  most  be  reidstea  by  my 
executor. 

"I  name  as  my  executor  Frank  P.  James 
who  has  so  kindly  and  efficiently  managed 
my  bnslnesB  affairs.  He  to  act  wlthont  se- 
curity. Bebecca  Taylor  Hazlan. 

"May  8tb,  1898. 

"As  I  do  not  feel  able  to  rewrite  my  will 
I  add  this  codicil  that  I  may  change  one 
portion  of  said  will.  The  bouse  in  wldeb  I 
now  lire  can  be  sold  If  it  is  necessary,  I 
leave  it  to  my  niece  Irene  Hoore  to  de<dde — 
If  said  property  Is  sold,  two  hundred  and 
fifty  dollars  must  he  given  to  the  E^plscopal 
Church  in  Harrodsburg,  Kentucky.  I  leave 
to  my  niece  Irene  Moore  the  disposal  of  the 
remainder.  Rebecca  Taylor  Harlan. 

"Harrodsburg,  Kentucky,  November  Srd, 
1909. 

"The  property  I  leave  to  my  niece  Irraie 
Moore  during  her  life,  I  wish  her  to  have 
and  control  whether  she  marries  or  not,  this 
I  would  Incorporate  In  the  body  of  my  will 
if  I  was  now  able  to  re-wrlte  my  will.  She 
is  and  has  always  been  to  me  more  like  a 
child  than  a  niece. 

"Rebecca  Taylor  Harlan. 

"Harrodsbuiv,  Kentucky,  February  14th, 
1910. 

"Fifty  dollars  at  each  recurring  Christmas 

must  be  given  to  my  nephews.  W.  J.  Moan, 
fifty  dollars.  At  each  recurring  Christmas 
must  be  given  to  my  nephew  Mead  Moore, 
these  small  bequests  I  make  to  my  nephews 
must  prove  In  a  very  slight  degree  my  appre- 
ciation of  their  kind  thoughts  o^me  this  sea- 
son, Rebecca  Taylor  Harlan. 

"Harrodsburg,  Ky.  Feby.  14th,  1910." 

In  May,  1911,  the  appellants  Compton  and 
Maddox,  heirs  at  law  of  Mrs.  Harlan,  filed 
this  action  against  her  executor  and  devisees, 
alleging  in  the  first  paragraph  of  th^  peti- 
tion that  the  provisions  of  the  will  were  so 
uncertain,  ambiguous,  and  confused  that  It 
could  not  be  ascertained  from  them  what 
was  the  meaning  of  the  testatrix,  and  praying 
that  the  same  be  declared  null  and  void  for 
that  reason.  In  the  second  paragraph  of  the 
petition  they  seek  to  have  declared  null  and 
void  the  devise  in  remainder  to  the  church, 
because,  as  allied,  It  is  void  under  the  provi- 
sions of  section  319  of  the  Kentucky  Stat- 
utes; the  allegation  being  that  the  farm  re- 
ferred to  In  the  will  embraces  SCO  or  400 
acres  in  Boyle  county,  Ky.  To  the  petitiofl 
the  execntor  and  devisee,  Irene  Moore,  and 
the  E^scopal  Church,  each  demurred,  and 
the  lower  court  sustained  each  of  their  de- 
murrers, whereupon  the  plaintiffs  declined 
to  plead  further,  and  the  petition  was  dis- 
missed, and  they  have  appealed. 

Whether  that  action  of  the  lower  court  was 
correct  Involves  the  determination  of  these 
-Questions:  (1)  Are  the  provisions  of  the  will 


so  confmied,  amblguoua,  and  nnoeitain  as 
that  its  meaning  may  not  be  fairly  ascertain- 
ed? (2)  Is  the  ooeatlom  raised  by  the  lOaln- 
tUfs  purely  an  academic  on^  and  can  the 
court,  if  the  devise  over  to  the  church  is 
void,  grant  them  any  present  relief?  00 
Can  th€  h^rs  at  law  raise  the  question  of 
the  validity  of  the  devise  over  to  the  church, 
or  must  that  question  be  raised  in  a  direct 
proceeding  by  Che  state?  (4)  Is  section  819 
of  the  Kentucky  Statutes  discriminatory  and 
therefore  unconstttutlonal? 

[1]  A  careful  reading  of  the  will  and  codi- 
cils is  convincing  that  the  flreit  question' made 
by  ai^llants  cannot  be  sustained.  While 
she  does  not  In  terms  give  a  life  estate  to 
her  niece  and  three  nephews,  8he  szpreasly 
leaves  the  property  in  the  care  and  control 
of  Irene  Moore,  and  provides  that  the  rents 
must  not  be  alienated  from  her  except  In  the 
event  of  her  marriage,  when  she  shall,  with 
her  three  brothers,  share  the  income  there- 
from. The  provision  Uiat  in  the  event  of  the 
marriage  of  Irene  Moore  the  Income  from  the 
property  la  to  be  divided  between  her  and 
her  three  brothers,  and  the  further  provision 
that  at  the  death  of  any  one  of  these  four 
"the  other  three  inherit  the  life  interest  until 
the  last  one,"  Is  conclusive  that  she  Intended 
each  one  of  them  to  have  a  life  estate  down 
to  the  last  survivor  of  the  four.  This  con- 
clusion is  strengthened  by  the  facts:  (1) 
That  she  did  not  undertake  to  devise  the 
property  to  the  church  until  after  the  death 
of  the  last  of  these  four,  at  which  time  she 
provided  that  It  was  to  become  absolutely 
the  property  of  the  church ;  and  (2)  In  the 
second  codldl  she  refers  to  it  as  "the  proper- 
ty I  leave  to  Irene  Moore  during  her  life." 

There  seems  no  reason  to  doubt  from  the 
context  of  these  Instruments  that  it  was 
plainly  the  purpose,  first,  to  give  Irene  Moore 
a  life  estate  in  the  property  dcMrised,  and 
thereafter  to  give  her  said  three  named  neph- 
ews a  Joint  life  estate  therein,  the  Burvivor 
among  them  to  have  a  life  estate  In  the 
whole. 

[2]  That  the  question  made  by  appellants  la 
purely  an  academic  one  because  of  the  alleged 
fact  that  the  court  could  grant  them  no  pres- 
ent relief,  if  it  should  be  decided  that  the 
devise  over  to  the  church  was  void.  Is  un- 
tenable. Appellants  are  the  heirs  at  law 
of  the  testatrix,  and,  if  the  devise  over  to 
the  church  is  void,  the  testatrix,  save  as  to 
the  life  estates  referred  to,  died  Intestate  as 
to  the  remainder  Interest  In  this  property, 
and,  If  she  so  died  intestate,  then  appellants 
as  her  heirs  at  law  inherit  an  Interest  lu  it, 
and  that  interest,  while  the  enjoyment  of  it 
is  postponed,  Is  a  present  vested  Interest, 
and  one  which  they  may  sell  and  convey  at 
any  time,  and  realize  upon. 

[3]  Section  319  of  the  Kentucky  Statutes 
Is  as  follows:  "No  church  or  society  of  Chris- 
tians shall  be  capable  of  taking  or  holding 
the  title,  legal  or  equitable,  to  exceeding  fifty 
acres  of  ground;  but  may  acquire  and  hold 
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that  quantity  for  tbe  pvrpoee  of  erecting 
th»eon  bouses  of  public  worship,  public  In- 
atmctlon,  parsonage,  or  grareyard." 

It  Is  tbe  contention  of  appellee  that  under 
the  terms  of  this  statute,  ereu  though  the 
church  Is  Incapable  of  taking  or  holding  tbe 
title  to  this  prop^y,  the  question  can  only 
be  raised  in  a  direct  proceeding  by  the  state 
for  that  purpose,  and  cites  Louisville  School 
Board  T.  King,  127  Ky.  824,  107  S.  W.  247, 
32  Ky.  Law  Hep.  687,  16  L.  R.  A.  (N.  S.)  379, 
Miller  T.  Flemlngsburg  Turnpike  C3o.,  109  Ky. 
475,  69  S.  W.  ei2,  22  Ky.  Law  Rep,  1039.  and 
Krell-French  Piano  C!o.  v.  Dengler,  146  Ky. 
202,  140  S.  W.  168,  as  upholding  this  view. 

The  LoulsTille  School  Board  Case  was 
where  the  board,  under  the  provision  of  a 
statute  that  property  In  the  of  Louis- 
ville which  was  escheated  to  the  state  should 
.be  TOBted  in  the  school  board  for  the  benefit 
of  the  schools  in  that  city,  sought  to  recover 
certain  property  which  had  been  held  by  a 
Louisville  banking  company  for  a  longer 
period  than  allowed  by  the  statute,  but  which 
had,  after  the  expiration  of  the  statutory 
period,  and  before  any  proceeding  by  tbe 
commonwealth  to  escheat  it,  been  sold  and 
conveyed;  and  the  court  in  that  case  only 
held  that,  If  a  corporation  does  hold  land  in 
the  face  of  the  prohibition  of  the  escheat 
statute,  the  title  will  be  good  as  against  the 
state  until  it  Is  Invalidated  In  a  direct  pro- 
ceeding by  the  state  for  that  purpose. 

The  case  of  Miller  v.  Flemlngsburg  Turn- 
pike Co.,  109  Ky.  475,  69  S.  W.  512,  22  Ky. 
Law  Rep.  1039,  was  where  a  vendor  of  a 
tract  of  land  to  a  turnpike  company  sought 
to  recover  the  same,  after  the  company  had 
discontinued  the  use  of  the  road,  xmder  the 
provisions  of  a  statute  that  such  property 
should  revert  to  the  original  owner;  and 
there  the  court  held  that,  Inasmuch  as  the 
land  had  been  actually  sold  and  conveyed  by 
the  owner  to  the  company,  and  had  not  been 
acquired  by  It  by  condemnation  proceedings, 
tbe  grantor  could  not  recover,  and  the  title 
of  the  company  was  valid  until  assailed  by  di- 
rect proceeding  for  that  purpose. 

In  the  case  of  Erell-French  Piano  Go.  v. 
Dengler,  145  Ky,  202,  140  S.  W.  168,  It  was 
merely  held  that,  where  one  sells  stock  In 
one  cori>oratlon  to  another  corporation  which 
is  Incapable  under  the  law  of  acquiring  it, 
the  seller  cannot  thereafter  raise  the  ques- 
tion of  the  buyer's  lack  of  power  to  buy. 

But  all  of  these  questions  are  essentially 
different  from  the  one  confronting  us  here. 
Escheat  statutes  always  provide  for  forfeit- 
ure of  title  to  the  commonwealth  or  some  sub- 
division of  It;  that  is,  when. a  corporation 
or  individual  holds  property  which  under 
the  law  It  has  no  right  to  hold,  tbe  title 
thereto  shall  vest  and  be  In  the  common- 
wealth. From  the  very  nature  of  these  stat- 
utes, no  one  can  enforce  them  except  the 
commonwealth,  because  it  alone  la  anttaoriced 
to  assert  title. 

But  in  tilts  case  we  are  dealing  with  an 


essentially  dlfferait  kind  of  statute;  it  no- 
where provides  for  any  forfeiture  or  escheat, 
but  In  unmistakable  language  provides  that 
the  class  of  societies  therein  named  shall 
neither  take  nor  hold  title  to  real  estate  la 
excess  of  60  acree.  It  has  none  of  the  char- 
acteristics of  an  escheat  statute;  it  is,  on 
the  contrary,  a  mortmain  statute,  prohibiting 
in  express  terms  the  acquisition  by  the  so- 
cieties named  of  the  title  to  any  real  estate 
in  excess  of  the  prescribed  number  of  acres. 
Escheat  statutes  are  designed  to  take  from 
corporations  -  the  title  to  lands  theretofore 
lawfully  held,  but  which  have  been  held  for 
a  longer  period  than  allowed  by  law  and  in 
violation  of  law;  the  mortmain  statutes  are 
designated  to  prevent  cioguMtion  of  land  by 
corporations  in  violation,  of  law.  Escheat 
statutes  from  their  very  nature  must  pro- 
vide for  forfeitures;  in  mortmain  statutes 
which  are  IntMided  to  prevent  acguititionot 
lands  there  is  no  necessity  for  a  forfeiture 
provision.  The  state  under  an  escheat  stat- 
ute is  the  party  In  interest,  and  of  course  it 
alone  can  go  into  court,  and  demand  a  for- 
feiture; but  in  this  case,  where  we  are  deal- 
ing with  mortmain  statutes  which  positively 
prohibit  the  church  from  taking  the  title  to 
this  property,  but  which  provide  for  no  for- 
feiture to  the  state,  tbe  real  parties  In  in- 
terest are  the  heirs  at  law  of  the  testatrix, 
who  will  take  It  by  inlwritance  it  the  de- 
vise is  void. 

The  case  of  Kinney  v.  Kinney's  Adm'x,  86 
Ky.  fllO,  6  S.  W.  503,  9  Ky.  Law  Rep.  753, 
was  where  the  heirs  at  law  of  a  decedent 
undertook  to  have  a  devise  declared  invalid 
under  the  terms  of  tbe  same  statute;  but 
the  court  in  that  case  held  that  the  devise 
was  to  tbe  church  In  trust  to  be  applied  to  a 
charitable  purpose,  and  not  for  its  own  use. 
and  was  not  therefore  within  the  t^ms  of 
the  statutory  prohibition.  It  is  significant, 
however.  In  that  case  the  question  was  not 
raised  as  to  the  power  of  the  heirs  at  law 
to  make  that  question,  and,  if  It  evw  oc- 
curred to  the  attorneys  or  to  the  court,  there 
Is  nothing  In  the  opinion  to  disclose  It;  but 
tbe  court  did  In  fact  dispose  of  the  case  on 
Its  merits,  and  thereby  Inferentlally  at  least 
recognized  the  right  of  the  heirs  at  law  to 
raise  the  question.  In  re  McGraw  Estate, 
111  N.  y.  66,  19  N.  E.  233,  2  L.  R.  A,  387; 
St.  Peter's  Roman  Catholic  Church  v.  Ger- 
main, 104  III.  440;  Cburch  of  Redemption  v. 
Grace  Church,  68  N.  Y.  570;  De  Camp  v. 
Dobbins,  31  N.  J.  Eq.  671;  Betts  v.  Betts, 
4  Abb.  N.  0.  (N.  Y.)  317. 

[4]  The  remaining  question  Is  whether  or 
not  the  statute  Is  discriminatory  against 
churches  or  sodetlea  of  Christians,  and  there- 
fore void.  Counsel  for  the  cburch  Int^prets 
the  language  of  this  section  to  apply  to  Chris- 
tian churches  or  societies  of  Christians  only, 
and  argues  that.  Inasmuch  as  It  Is  not  appli- 
cable to  societies  of  Buddhists,  Mohammedans, 
or  Jews,  it  la  discriminatory  against  Christian 
cburches  and  organlsatlona,  and  void.  It 


Digitized  by 


Google 


Ky.) 

may  be  wdl  doubted  whethtf,  wlien  this  en- 
actment  was  first  made  in  Kentucky — near- 
ly a  century  a«o— there  was  any  relfglous 
organization  In  this  state  other  than  Chris- 
tians; there  ean  be  no  doubt  that  It  was  In- 
tended, and  has  beat  at  all  times  Intended, 
to  antly  to  aU  chorches  and  religious  sod- 
etlee.  It  would  be  a  startling  tiling  to  In- 
terpret a  statute  of  Kentucky  to  be  dlsalm- 
Inatory  against  churches  and  sodetles  of 
ChrlsUans  when  9S  per  cent  of  the  people 
of  the  state  belong  to  or  affiliate  wltJi  church- 
es of  that  faith.  On  this  question  it  Is  like- 
wise significant  that  In  the  Kinney  Case  the 
question  never  occurred  to  eltiier  the  court 
or  counseL 

The  question  having  been  passed  tqiran  by 
demurrer  in  the  lower  court,  and  It  not  ap- 
pearing in  the  record  what  real  estate  the 
church  now  owns,  or  whether  it  desires  to 
jue,  viiea  It  may  get  possesion  hereafter, 
any  part  of  the  real  estate  devised  up  to  the 
limit  of  50  acres  fOr  the  purposes  set  forth 
in  the  statute,  we  expressly  withhold  an  «c- 
presslon  of  an  opinion  as  to  what  it  may 
take. 

For  the  reasons  Indicated,  the  Judpnent  is 
reversed  for  further  proceedings  coniristent 
herewith. 


CHRISTIAN-TODD  TELEPHONE   CO.  v. 
COMMONWEALTH,  For  Use  of 
CHRISTIAN  COTJNXy,  et  aL 

(Court  of  Appeab  of  Kentucky.    De&  19, 
WIS.) 

1.  CoaPOBATXORB  H  391*)— FOWBB  TO  RSGU- 

Power  to  ?rant  a  francbise  to  a  corpora- 
tion carries  with  it  the  power  to  impose  auch 
reasonable  regulations  as  to  its  ezerdse  as 
will  effectuate  the  purposes  for  which  it  Is 
granted. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  1S73.  1578:  Dec.  Dig.  { 
391.*] 

2.  Fbanchibes  (f  2*) — Pbopsbtt  RiaHT~ 
ConnmoNs. 

Grant  of  a  franchise  being  in  the  nature 
of  a  vested  property  right,  it  is  subject  to  the 
performance  of  GODdiUons  and  dndes  Imposed 
on  the  grantee. 

[Ed.  Note.— For  other  cases,  aee  Frauchisai, 
Cent  Dig.  S  2;  Dec.  Dig.  {  2.*] 

&  CONSTXTUnONAL  LAW  ({  63*)— HIGHWAYS 
(I  165*)— Beoulatiors— POWBB— Dbleoa- 
TION. 

The  Legislature,  except  as  restrained  by 
the  Constitation,  may  assume  or  regain  coo- 
tnri  and  supervision  of  the  public  highways  of 
the  state,  either  in  whole  or  in  part,  aad  such 
power  may  be  delegated  by  the  Legislature  to  a 
sabdivision  of  the  state  or  governmental  In- 
strumentality like  the  fiscal  court  of  a  county. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law.  Coit  Dig.  SI  108-114 ;  Dec.  Dig. 
i  63* ;  Higfai^s,  Dec.  Dig.  S  165.*} 

4.  TEUOBAFHS  and  TsLEPHOrTBS  (|  10*)— 
COUWTT  HlOHWATS— Use— NECEBSrTT  OT 

FEAifCHiSE— Statutes— CoNBTBUCTioN . 
Ky.  St  I  4306,  confers  on  the  fiscal  court 
of  each  county  general  supervision  of  the  pub- 
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lie  roads  and  authorises  it  to  prescribe  neces- 
sary reguladons  for  repairine  Uie  same  and 
for  tbeproper  management  thereof;  and  sec- 
tion 40T9b  provides  that  telephone  companies 
ahail  have  a  right  to  construct  and  operate  tele- 
phone lines  through  any  public  lands  of  the  state 
and  along  public  highways,  provided  that  their 
fixtures  shall  not  interfere  with  traveL  Beld, 
that  section  4679b  did  not  give  to  a  telephone 
company  the  right  to  construct  and  operate 
its  fine  along  the  highways  of  a  county  with- 
out first  acquiring,  by  purchase  from  the  coun- 
ty, a  franchise  for  that  purpose,  as  required 
by  Const  S  184,  declaring  that  no  county  shall 
grant  a  franchise  for  more  than  20  years  nor 
except  by  sale  to  the  highest  bidder  after  ad- 
vertisement etc 

{Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephtmes,  Cmt  Dig.  |  6;  Dec  Dig.  | 
10.*] 

6.  HiQHWATS  (M  165*)— Occupied  Gsounn— 
Title. 

The  title  to  ground  occupied  by  a  public 
road  is  in  the  adjacent  landowners,  subject  to 
public  use,  to  whom  the'  possession  would  re- 
vert if  the  road  were  abandoned,  and  the  con- 
trol of  such  roads,  g^ven  the  fiscal  courts  by 
Ky.  St  I  4306,  is  a  property  right  for  the  use 
of  the  counties  and  the  public,  of  which  they 
cannot  be  deprived  without  their  consent  ex- 
cept by  express  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  I  168.*] 

&  Tbleqbafhs  AND  Telefhohes  n  10*)  — 
Use  of  Hiohwats— Payment  or  Cohpensa- 

TION. 

Under  Const  {  164,  providing  that  no 
county  shall  grant  a  franchise  except  by  sale 
to  the  highest  bidder  after  due  advertisement, 
a  telephone  company  cannot  construct  and 
maintain  its  line  along  the  highways  of  a  coun- 
ty without  first  making  compensation  therefor 
by  bidding  for  a  franchise. 

[Ed.  Note.— For  other  cases,  see  Telewaphs 
and  Telephones,  Cent  Dig.  S  6 ;  Dec  Dig.  S 
10.  •! 

7.  Mandamus  (|  98*}— Refusaz.  to  Grant— 
Remedy. 

Where  a  telephone  company  desires  to  con- 
struct and  maintain  its  line  aton;  the  highways 
of  a  county  as  authorized  by  Ky.  St.  i  4679b, 
and  the  fiscal  court  arbitrarily  refuses  to  of- 
fer for  sale  a  franchise  granting  such  right, 
the  telephone  company  can  compel  such  ac- 
tion by  mandamus  as  authorised  by  Civ.  Code 
Prac.  i  474. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  142,  149;  Dec  Dig.  S  98.*] 

8.  Tbi^bafhb  and  Telephones  (§  26*)— Con- 
stbuotion— Fbanohisxs— Reoulationb. 

The  fiscal  court  of  a  county  being  author- 
ized to  prohibit  the  use  of  the  highways  for  the 
operation  of  a  telephone  line  without  the  own- 
er having  first  purchased  a  franchise  to  use 
the  highways,  the  court  was  authorised  not  oub 
to  designate  where  and  the  manner  in  wUcn 
the  poles  and  wires  should  be  located  on  and 
across  the  roads  but  it  was  also  authorized  to 
impose,  as  conditions,  regulations  affecting 
rates  and  restrlctloDS  to  prevent  discrimina- 
tion, etc. 

[Ed.  Note— For  other  cases,  see  Telegraphs 
and  Telephones,  GeutDlg.  1 14 ;  DecDlg.  1 26.*] 

Appeal   from   Circolt  Court,  Christian 

County. 

Suit  by  the  Commonwealth,  for  the  use  of 
Christian  County,  and  by  Christian  County 
against  the  Christlan-Todd  Telephdne  Com- 
pany. Injunction  granted,  and  defendant  ap- 
peals. On  defendant's  motion  to  dissolve  an 
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Icjnnctlon  restraining  defendant  from  main- 
taining, operating,  or  constructing  Its  tele- 
pbone  poles  and  lines  on  or  across  the  putdic 
roads  of  the  county  and  lequlrlnc  removal 
therwt  Dmled. 

Alexander  P.  Humphry,  of  LoulSTllle, 
Hunt  Chlpley,  of  Atianta,  Oa^  Hunter,  Wood 
&  Son,  of  HoiddnsrUle,  Wm.  L.  Granbery,  of 
Nashville,  Temi.,  and  Humphrey,  Mlddleton  & 
Humphrey,  of  LonlSTllle,  for  appellant  John 
C.  Xiutty,  of  HopklnsvUle^  for  appellees. 

SETTTLE,  J.  ThlB  case  la  b^ore  us  on  a 
motion  of  the  Ghrlsaan-Todd  Telephone  Com- 
pany to  dissolve  an  Injunction  granted  by 
the  drcnlt  court  whereby  it  Is  prevented 
from  itiBititiiiTiiTig,  operating,  or  constructing 
its  telephone  poles  and  lines  upon  or  across 
the  public  roads  of  OhrlsUan  county  and  re- 
quired to  r«noTe  them  therefrom.  The  fat^ 
out  of  which  the  controveniy  arose  are  ad- 
mitted, and  they  as  fully  appear  from  the 
recordf  as  if  presented  by  proof. 

The  Gdngle  question  to  be  dedded  is:  Has 
the  telephone  company  the  right  to  occupy 
the  public  roads  of  Christian  county,  with  Its 
poles  and  wires,  without  a  franchise?  It  Is 
insisted  for  iSi»  county  that,  under  the  Con- 
stitution and  statutes  of  the  state,  the  tele- 
phone company,  In  order  to  entitle  it  to  oc- 
cupy with  Ita  poles  and  lines  the  public 
roads  of  the  county,  must  first  obtain,  by 
purchase,  from  the  fiscal  court  a  franchise. 
On  the  other  band,  it  is  conceded  by  the  tel- 
ephone company  that  the  fiscal  court  has 
the  power  and  authority  to  reasonably  des- 
ignate where,  and  the  manner  in  which,  its 
poles  and  wires  shall  be  located  upon  and 
across  the  public  roads;  but  it  denies  the 
right  of  the  fiscal  court  to  absolutely  exclude 
its  poles  and  wires  from  the  public  roads  un- 
less and  until  a  franchise  has  been  secured 
for  such  use  from  the  fiscal  court. 

In  order  that  the  situation  anterior  to  the 
Issuance  of  the  injunctl(m  may  be  under- 
stood. It  Should  be  stated  that  the  Chrlstlan- 
Todd  Tel^hone  Company  was  formed  by  a 
merger  or  consolidation  of  tlie  Cumberland 
Telephone  ft  Telegraj^  Company,  the  Hop- 
klnsvllle  Home  Telephone  Company,  and  the 
Pembroke  Home  ^lephone  Company,  None 
of  tbeaa  ctmstituent  companies  ever  obtained 
or  owned  a  franchise  to  occupy  the  highways 
of  Christian  county  with  its  poles  or  wires. 
One  of  them,  the  HopldnsvUle  Home  Tele- 
phone Company,  did,  however,  prior  to  the 
merger,  procure  of  the  fiscal  court  a  permit  to 
erect  its  poles  and  lines  in  the  highways  un- 
der certain  relations  set  forth  In  an  order 
of  that  court;  but  for  this  permit  no  con- 
sideration was  paid,  and  it  was  revoked  by 
the  fiscal  court  after  the  consolidation  of  the 
three  telephone  companies. 

On  January  7,  1918,  at  a  regular  term  of 
the  fiscal  court  of  Christian  county,  the  fol- 
lowing order  was  entered:  "Whereas  the 
Cumberland  Telephone  Company,  the  Hop- 
UnsvUle  Home  Telephone  Comi>any,  and  tbe 


Pembroke  Home  Telephone  Company,  each 
formerly  doing  a  telei^one  buslneas  In  this 
county  and  recently  consolidated  under  the 
name  of  the  Christlan-Todd  Telephone  Com 
pany,  have  each  and  all  failed  and  refused  to 
remove  their  poles  outside  of  those  portions 
of  the  roads  used  by  the  public  for  travel 
and  outside  of  the  valleys  and  ditches  along 
said  roads,  so  as  not  to  interfere  with  the 
maintenance  and  repair  of  said  public  roads 
at  various  places,  when  ordered  to  do  so  by 
this  court  and  the  officers  of  this  county;  and 
whereas,  the  said  consolidation  of  the  said 
telephone  companies  using  and  occupying  the 
public  roads  of  Christian  county  and  the 
rights  of  way  thereof  have  been  followed  by 
advance  in  the  rates  charged  for  the  service 
on  said  lines  so  using  and  occupying  same, 
and  dlscrtminatlou  in  the  rates  charged  to 
various  patrons  along  the  said  public  roads 
of  this  county  outside  of  Incorporated  dties 
and  towns:  It  Is  therefore  ordered  by  thia 
court  that  any  permission,  privilege  or  con- 
sent, if  any,  heretofore  granted  or  g^ven  by 
this  court  to  either  of  said  telephone  com- 
panies to  use  the  jrablic  roads  of  this  county 
or  any  part  of  the  riglits  of  way  thereof,  or 
to  occupy  the  same  with  tlielr  poles  and 
«-ires  in  the  tf^hone  business,  is  hereby 
revoked,  recalled,  and  set  aside  and  h^  to 
be  void  and  no  longer  binding  on  this  court. 
And  it  Is  further  ordered  that  a  frandiiae  to 
use,  operate,  and  maintain  US/^fliaaa  lines 
along  and  across  the  public  roads  of  this 
county  and  along  the  rights  of  way  Gienot 
be  sold  by  this  court  at  putiUc  outcry  to  the 
highest  and  best  bidder  to  orect  and  maintafai 
a  system  of  telephone  poles  and  wires  alone 
the  public  roads  of  this  county  and  the  zighta 
of  way  thereof  for  a  period  of  20  years  from 
the  date  of  sale  and  purchase  of  same^  wifli 
such  restrictions  and  regulations  as  to  the 
place  of  erection,  maintenance  and  operation 
of  same  along  said  poblic  roads  and  ri^ts  ot 
way  thereof,  and  providing  free  service 
through  this  county  fixing  rates  to  be  charg- 
ed therefor,  vrith  sudi  oflier  r^nlaflona  and 
restrictions  as  to  prevent  discrimination,  etc^ 
as  this  court  may  deem  reasonable  and  juaC 
And  it  is  further  ordered  that  tlie  county  at- 
torney prefpare  and  sulHuit  such  a  frandblse 
for  tlie  consideration  of  this  court  at  Its  next 
meeting  and  to  be  sold  as  heretofore  ordered. 
The  said  tel^one  company,  all  otber  per- 
sons, and  tlie  puldic  are  invited  to  have 
representatives  b^cse  this  court  at  its  next 
meeting  to  discuss  the  said  ficanehlse,  its 
regulations  and  restrictions  as  to  rates,  etc 
And  this  cause  is  continued  for  such  purpose 
to  the  next  term  of  court"  ' 

Upon  receiving  notice  of  this  order  llie 
Christian-Todd  T^eidione  Company,  by  a 
written  communication  addressed  to  the  fis- 
cal court,  recognized  its  rl^t  to  have  chang- 
ed BudL  telephone  poles  as  mt^t  be  found  to 
obstruct  the  highways,  expressed  its  willing- 
ness  to  change  the  location  of  same  and  to 
pay  the  expense  of  so  doin^  and  reaueeted 
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the  fiscal  court  to  appoint  a  representatlTe  to 
go  over  the  highways  with  a  Uke  representa- 
tive of  the  telephone  company  and  designate 
encfa  changes  in  the  location  of  the  telephone 
company's  poles  and  wliea  as  might  be  deem* 
ed  necessary,  but  the  request  contained  In  the 
oommnnlcatlon  was  not  compiled  with  by 
the  fiscal  court  Shortly  after  fbe  enterli^ 
of  the  order  of  January  7,  1913,  a  t^ephone 
franchise,  after  due  advertisement,  was  of- 
fered for  sale  at  public  auction  by  tiie  fiscal 
conrt,  bat  neither  the  Chrlstlan-Todd  Ttie- 
phone  Company  nor  any  other  telephone 
company  appeared  at  the  time  and  place  of 
«de  or  made  a  Md  for  the  franchise.  In 
March  foUowlng,  this  action  was  brought  by 
order  of  the  fiscal  court,  and  the  injunction 
prayed  therein  against  the  Ghristlan-Todd 
TTelephone  Company  was  granted  by  the  cir- 
cuit court,  after  hearing  the  evidence  intro- 
duced by  the  parties  for  and  against  Its  is- 
suance. 

It  la  manifest  that  the  bone  of  contentloii 
in  this  case  Is  the  attempt  of  the  fiscal  court 
to  restrict  the  power  of  the  Ohristian-Todd 
Telephone  Company,  resulting  from  Its  ab- 
sorption of  all  otiier  competing  telephone 
companies  in  Christian  county,  in  the  mat- 
ter of  increasing  the  charges  for  the  use  of 
its  lines  by  the  pnblic  to  an  unreasonable  or 
exorbitant  extent,  for  If  the  fiscal  conrt  can 
compel  the  telephone  company  to  purchase  a 
franchise  as  a  condition  precedent  to  Its  use 
of  the  public  roads  of  the  county  by  Its  poles 
and  lines,  it  can,  by  the  terms  of  the  fran- 
dilse,  impose  such  reaaonable  regulations  as 
to  rates  as  will  protect  the  public  against 
the  monopoly  the  latter  seems  to  have  ac- 
quired. It  Is  equally  patent  that  the  tele- 
phone company  has  not  been  deterred  from 
obtaining  the  franchise  on  account  of  Ite 
cost,  which,  in  view  of  Its  advantage  over 
other  telephone  companies  from  being  al- 
ready in  possession  of  the  highways,  would 
be  insignificant,  but  because  of  the  restric- 
tions the  franchise  wonld  impose  upon  its 
business  In  the  matter  of  regulating  rates. 

[1*2]  We  understand  the  authorities  to  be 
In  accord  In  holding  that  the  power  to  grant 
a  franchise  carries  with  It  the  power  to  Im- 
pose such  reasonable  regulations  aa  to  ite 
exercise  as  will  effectuate  the  purposes  for 
which  it  is  granted.  This  Is  necessarily  so^ 
because,  a  grant  of  a  franchiae  b^ng  In  the 
nature  of  a  vested  right  of  property,  it  Is  sub- 
ject to  the  performance  of  conditions  and 
duties  on  the  part  of  the  grantee.  The  fol- 
lowing excerpt  from  the  opinion  In  Hoberly 
T.  Richmond  Telephone  Co.,  126  Ky.  869,  liJQ 
S.  W.  714,  81  Ky.  Law  Rep.  783,  wUl  lUus- 
trate  our  meaning:  "The  dty  may  annex 
any  lawful  condition  to  the  exercise  of  the 
franchise  which  becomes  a  part  of  the  con- 
tract under  which  It  Is  thenceforth  used. 
And  we  think  It  was  competent  for  the  dty 
to  provide,  as  a  condition  of  the  francblse, 
that  the  rates  to  dtlsens  should  not  exceed 
the  schedule  fixed  in  the  ordinance  or  any 
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future  ordinance."  To  the  same  effect  is  City 
of  Louisville  V.  Louisville  Home  Telephone 
Co.,  149  Ky.  234,  148  S.  W.  13.  In  the  opin- 
ion, in  quoting  from  Joyce  on  Franchises,  | 
842.  It  is  said:  'So  It  is  dedared  that  It  has 
never  been  doubted  that  the  legislative  au- 
thority, in  making  a  grant  of  a  corporate 
teinchlse,  can  prescribe  such  terms  and  such 
conditions  for  Its  acceptance  and  for  its  en- 
joyment aa  it  shall  deem  best,  not  Incon- 
slBtent  with  constitutional  llmltetlons.  The 
manner  of  enjoying  the  franchiae,  Ite  life,  Ite 
scope,  are  all  subjecte  of  legislatiTe  control.' 
In  section  348  It  la  further  said :  *If  a  dty 
grant  M  fl^chise  to  a  corporation  tor  a  term 
authorized  by  law,  and  the  conditions  thereof 
are  accepted,  the  same  constitutes  a  contract 
between  the  parties,  the  violation  of  which 
Is  the  subject  of  litigation  in  an  ordinary 
proceeding.'  "  Chicago  Omeral  Ry.  Co.  v.  City 
of  Chicago,  176  111.  2S3,  62  N.  B.  880,  66  L. 
R.  A.  969,  68  Am.  St  Rep.  188. 

We  now  come  to  the  consideration  of  the 
primary  question:  Must  the  Ohristian-Todd 
Telephone  Company  obtain  of  the  fiscal  court 
of  Christian  county  a  franchise  to  entitle  It 
to  oecnpy,  with  its  poles  and  lines,  the  public 
roads  of  the  county?  It  is  In'Mated  for  the 
telephone  company  that  the  fiscal  court  is 
without  power  to  grant  such  a  franchise,  and 
that  the  L^lalature.  by  section  467Bb,  Ken- 
tudcy  Stettttes,  has  granted  to  t^epbone  com- 
panies the  use  of  the  highways,  outside  of 
cities  and  towns,  subject  only  to  the  power 
In  the  fiscal  court  to  prescribe  certain  police 
regulations  in  the  matter  of  designating 
where  and  how  the  place  and  lines  should  be 
located. 

[3]  It  is  undoubtedly  tme  that  the  Legisla- 
ture may,  except  as  restrained  by  the  Consti- 
tution, assume  or  regain  control  and  super- 
vision, in  whole  or  in  part,  of  the  pnblic 
roads  of  the  state.  And  It  Is  likewise  true 
that  such  power  may  be  delegated  by  the 
L^slature  to  a  subdivision  of  the  state  or 
governmental  instrumentality  like  the  fiscal 
court,  If  there  be  nothing  in  tiie  Constitution 
to  prevent  it 

[4]  But  does  section  4679b  give  the  tele- 
phone company  the  independent  r^ht  to  occu- 
py the  public  roads  of  Christian  county  with 
Ite  poles  and  wires,  subject  only  to  police 
regnlation  by  the  fiscal  court  as  to  where 
and  how  they  shall  be  placed?  That  sec- 
tion provides:  "That  any  telephone  company 
chartered  and  Incorporated  under  the  laws 
of  this  or  any  other  state,  partnership  or  In- 
dividual, shall,  upon  making  just  compensa- 
tion aa  hereinafter  provided,  have  the  rU;ht 
to  construct,  maintain  and  operate  telephone 
lines  through  any  public  lands  of  thla  state 
and  on  and  across  and  along  all  pnblic  roads 
and  turnpikes,  and  across  and  under  any 
navigable  waters  and  on  and  across  the  land 
of  any  person:  Provided,  that  fixtures  of 
said  company  shall  not  interfere  with  the 
travd  on  or  aloug  said  roads,  nor  obstruct 
the  nav^tton  of  said  waters.  It  racta  tele- 
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phone  company,  p^rtneraliip  or  Indivldnal, 
cannot  obtain  the  of  way  by  contract, 
companlflB,  partnenAilpa  or  Indirldoals  may 
proceed  to  instltate  condemnation  proceed- 
ings to  obtain  the  dealied  right  of  way,  which 
proceedings  shall  be  sabatantlally  the  same 
as  are  provided  In  chapter  125a  (section 
4679a.  Eentudcy  Statutes),  In  respect  to  pro- 
ceedings to  acquire  the  right  of  way  tor  tele- 
graph companle&  The  proTlslona  of  this  act 
shall  not  apply  to  any  Incorporated  town 
or  dty."  The  provisions  of  this  section  are 
much  Uke  those  of  section  4679a  with  re- 
spect to  tdegraph  companies;  practically  the 
only  difference  being  that  by  the  latter  sec- 
tion telegraph  companies  are  given  the  right 
to  condemn  railroad  zl|0itB  of  way  but  not 
the  property  of  Indlviduala  On  the  other 
hand,  telephone  omnpanlea  are  glvoi  the 
right  to  condemn  the  proper^  of  Individuals 
but  are  not  given  the  right  to  condemn  rail- 
road tights  of  way.  In  this  connection,  sec- 
tion 4S06.  Kentucky  Statutes,  should  also  be 
consUered.  It  provides:  "The  fiscal  court 
of  each  county  shall  have  general  charge  and 
Bttperrlslon  of  the  public  roads  and  bridges 
therein,  and  shall  prescribe  necessary  rules 
and  r^nlatlons  for  repairing  and  keeping 
same  In  order,  and  for  the  proper  manage- 
ment of  all  roads  and  bridges  la  such  coun- 
ty under  and  subject  to  the  provi^ons  of 
this  act  The  public  roads  shall  be  main- 
tained, either  by  taxation  or  by  hands  allot- 
ted to  work  thereon  [or  both]  In  the  discre- 
tion of  the  fiscal  court  of  the  respective  coun- 
ties, as  hereinafter  provided." 

[S]  Properly  speaking,  the  title  to  the 
ground  occupied  by  a  public  road  remains  In 
the  adjacent  landowners,  subject  to  the  pub- 
lic use,  to  whom  the  possession  would  revert 
If  the  road  should  be  abandoned.  So  It  wonld 
not  be  wide  of  the  mark  to  say  that  the  con- 
trol of  the  public  roads  given  the  fiscal  courts 
by  section  4306  Is  a  property  right  for  the 
use  of  the  counties  and  the  public,  of  which 
they  cannot  be  deprived  without  Ihelr  con- 
sent, except  by  express  legislative  authority. 

In  our  opinion,  the  right  (Oalmed  for  the 
tel^hone  company  is  not  to  be  found  in 
section  4679b.  The  right  It  confers  upon 
any  telephone  company  to  construct,  main- 
tain, and  operate  its  telephone  lines  through 
"any  public  lands  of  this  state  on  and  across 
and  along  all  public  roads  and  tnmi^es, 
and  across  and  under  any  navigable  waters, 
and  on  and  across  the  land  of  any  person" 
is  predicated  upon  Its  first  "tnh^ng  just 
compensation  for  the  use  to  be  made  of 
same. 

[6]  In  the  ev^t  such  compensation  can- 
not be  agreed  upon,  the  condemnation  pro- 
ceedings provided  for  in  the  section  must, 
where  applicable,  be  resorted  to  by  the  tele- 
phone company.  And  if  It  be  true,  as  in- 
sisted for  the  telephone  company,  that  such 
condemnation  proceedirgs  can  only  apply  as 
to.  the  malting  of  compensation  to  a  private 
Individual  for  the  nse  to  be  made  of  his 


land  by  the  telephone  company's  poles  and 
wires,  that  fact  would  not  relieve  the 
pany  of  the  nec«islty  of  compensatliiK  the 
state  and  the  county  to  which  such  condam- 
nation  proceedings  may  net  apply,  fm  tlia 
use  of  the  lands  of  the  forma  and  tiie  pub* 
lie  roads  <^  the  latter,  in  the  erection  and 
maintenanoe  of  its  poles  and  wlrea.  The  re- 
qnlremoit  of  the  section  is  that,  in  any  evaat. 
Just  compensation  must  be  made  for  the  use 
the  td^hone  company  makes  of  the  prc^ 
erty  of  others;  tmless  the  right  to  andi  com- 
pensation be  relinquished,  which,  so  Car  as 
the  fiscal  court  is  concerned,  cannot  be  done. 
Its  conaoit  to  the  nse  ct  the  public  roads  of 
the  county  by  the  poles  and  wine  of  a 
phone  company  can  be  given  only  the 
granting  of  a  franchise;  and,  as  the  fran- 
chise must  be  sold,  the  omnpoisation  whldi 
the  section,  supra,  requires  the  telephone 
company  to  pay  tlie  fiscal  court  for  ite  use  of 
the  public  roads  of  the  county  la  derived 
throDflh  the  sale  of  tbe  franchise,  whiidi 
must  be  made  at  public  auction,  and  after 
due  advertisanent,  to  tbe  highest  and  best 
biddw.  All  this  Is  provided  tor  and  le- 
quiied  by  section  194  of  the  Constitution, 
whldi  declares:  "No  county,  dty,  town,  tax- 
ing district  or  other  municipality  shall  be 
authorised  or  permitted  to  grant  any  fran- 
chise or  privilege,  or  make  any  contract  In 
reference  thereto,  for  a  term  exceeding  twen- 
ty years.  Before  granting  such  franchiae 
or  privilege  for  a  term  of  years,  such  mo- 
nidpality  shall  first;  after  due  advertise- 
ment; recdve  bids  therefor  publicly,  and 
award  the  same  to  the  highest  and  best 
bidder;  but  it  shall  have  the  right  to  re- 
ject any  or  all  bids.  This  section  shall  not 
apply  to  a  trunk  railway." 

We  may,  for  the  purposes  at  hand,  con- 
cede the  correctness  of  the  contention  made 
by  counsel  for  the  telephone  company 
that  section  4679b,  Kentucky  Statutes,  does 
not  contemplate  condemnation  proceedings 
against  the  state  In  obtaining  the  right  to 
erect  poles  and  lines  uiMn  or  over  public 
lands  owned  by  It,  and  likewise  that  con- 
demnation proceedings  will  not  lie  against 
the  county  or  fiscal  court  In  obtaining  the 
right  to  ocnpy  the  public  roads  of  the  coun- 
ty with  its  poles  and  lines;  yet  these  facta 
do  not  relieve  the  telephone  company  of  the 
necessity  of  compensating  them  for  the  use 
to  which  it  would  put  the  lands  of  the  one 
or  the  highways  of  the  other.  The  state 
cannot  be  sued  without  legislative  authorl^; 
and,  If  the  statute  has  given  no  means  of 
compelling  the  state  by  grant  to  jleld  to  a 
telephone  company  the  right  to  construct 
and  maintain  Its  poles  and  lines  over  Its. 
public  lands,  legislative  action  must  be  in- 
voked for  a  remedy,  which  would  secure  to 
the  telephone  company  the  necessary  use  of 
the  lands  and  at  the  same  time  fairly  cnn- 
pensate  the  state  therefor. 

[71  It  cannot  be  said,  however,  that  the 
failure  of  section  4679b  to  provide  a  meth- 
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od  whereby  a  flscat  court,  In  case  of  its  arbi- 
trary refnsal  to  act,  may  be  compelled  to 
grant  to  a  telephone  company  tbe  nae  of 
the  public  roads  of  the  county  for  the  erec- 
tion, maintenance,  and  operation  of  Ita  poles 
and  lines,  or  that  Its  failure  to  provide  a 
method  for  ascertaining  what  compensation 
shall  be  paid  the  fiscal  court  for  such  use 
of  the  public  roads  by  the  t^ephone  com- 
pany, would  leave  tbe  latter  without  a  rem- 
edy. If  a  fiscal  court  should  be  notified 
by  a  telephone  company,  prepared  to  do 
business  in  the  county,  of  Its  wish  to  ac- 
quire a  franchise  authorizing  the  use  by  it 
of  the  public  roads  of  the  county  for  the 
erection  and  maintenance  of  the  poles  and 
lines  necessary  to  the  conduct  of  Its  business, 
and  the  fiscal  court  should  refuse  to  offer 
for  sale,  as  provided  by  section  164  of  the 
GonstltutloD,  such  a  franchise,  the  telephone 
company  could,  by  the  writ  of  mandamus, 
compel  It  to  do  sa  This  remedy  is  provided 
by  section  474  of  the  Civil  Code  and  has 
been  held  by  this  court  applicable  to  such  a 
state  of  case  as  that  here  presented. 

In  Louisville  Home  Telephone  Co.  v.  City 
of  LouisvlUe,  X80  Ky.  611,  113  S.  W.  86B, 
this  writ  was  employed  to  compel  the  sale  by 
the  board  of  public  works  of  the  city  of 
Louisville  of.  a  t^ephone  franchise,  at  the 
6ult  of  certain  private  citizens  and  taxpay««. 
Among  other  matters,  urged  in  resistance  to 
the  granting  of  the  writ,  was  the  contrition 
that  tbe  plalntUfs  in  the  court  below  had  no 
ri^t  to  maintain  the  action  because  of  their 
having  no  direct  and  special  interest  in  the 
matter  in  litigation.  In  rejecting  this  ground 
of  defense,  we  said:  "However,  as  has  been 
said,  the  appellants  contend  that,  even  If  they 
have  not  the  requisite  mere  private  right 
to  entitle  them  to  the  writ  sought  in  this 
proceeding,  they,  being  citizens  and  resi- 
dents of,  and  engaged  In  business  in,  the 
^Ity,  and  as  such  Interested  In  the  execu- 
tion of  the  law,  have  the  right  as  relators 
to  bring  the  matter  btfore  the  court 
Clearly  the  ordinance  exhibited  with  the 
petition  Imposes  upon  the  board  of  public 
works  of  the  dty  of  Louisville  tbe  duty  of 
advertising  and  selling  at  public  sale  the  tele- 
phone franchise  in  the  ordinance  provided. 
In  this  day  efficient  telephone  service  Is  so 
essential  not  only  to  the  conduct  of  private 
bnatnesB  In  the  cities,  as  well  as  in  the  rural 
districts,  but  Is  also  so  important  in  the  man- 
agement and  conduct  of  the  business  and  gov- 
ernment of  cities  that  Its  proper  installation, 
maintenance,  and  service  constitute  a  matter 
of  decided  public  Interest.  The  question  in 
this  case  Is  therefore  one  of  public  right, 
and  the  object  Is  the  enforcement  of  public 
duty.  And  as  we  have  seen  from  the  author- 
ities quoted,  supra,  in  such  state  of  case  a 
relator  in  a  mandamus  proceeding  need  not 
show  that  he  has  any  special  Interest  In  the 
result  but  it  is  sufficient  for  him  to  show 
that  he  is  a  citizen  and  resident  and  engaged 
in  tnulDesa  In  the  iAty  and  as  suidi  Interested 


in  the  execution  of  the  law,  and  that,  inas- 
much as  the  public  duty  here  songbt  to  be 
enforced  is  not  one  due  to  the  state  in  its 
sovereign  capacity,  tbe  decided  preponder- 
ance of  American  authority  Is  that  private 
citizens  may  move  for  a  mandamus  to  en- 
force such  public  duty." 

If  private  citizens,  situated  as  were  Uie 
plaintiffs  In  the  case,  supra,  had  the  right 
to  a  writ  of  mandamus  to  compel  tbe  public 
authorities  to  offer  for  sale  a  franchise,  a 
much  stronger  reason  exists  for  holding  that  it 
may  be  so  employed  by  an  Intendlug  purchaser 
of  the  franchise.  As  previously  stated,  by 
section  4806  the  fiscal  court  Is  giv^  absolute 
control  of  the  public  roads  of  the  coun^. 
Tbe  authority  it  confers  is  in  no  sense  abro- 
gated or  lessened  by  section  4679a  or  by  sec- 
tion 4670b;  and  the  lights  conferred 'Upon 
telephone  companies  by  section  4679b,  as  well 
as  the  duties  it  imposes  upon  the  fiscal  court, ' 
are  subject  to  the  power  of  absolute  control 
given  that  court  by  section  4306.  Bevis  v. 
Vancebhrg  Tel^hone  Co.,  etc,  121  Ky.  177, 
89  S.  W.  126,  28  Ky.  Law  Bep.  142. 

In  order  to  folly  understand  the  legislative 
Intent  with  respect  to  the  powers  of  fiscal 
courts  over  the  public  roads  of  the  county 
and  the  rights  of  telephone  companies  with 
respect  to  their  use.  sections  4306  and  4679b 
must  be  read  together,  and  the  two  in  con- 
nection with  section  164,  Oonstltatlon.  Thus 
considered,  it  Is  manifest  that  they  confer 
upon  telephone  companies  the  right,  with  the 
consent  of  the  fiscal  courts,  to  occupy  with 
their  poles  and  wires  the  public  roads  of  the 
countleB,  provided  they  make  Just  compensa- 
tion for  such  use,  and  that  their  flxturee  do 
not  interfere  with  the  travel  on  and  along 
the  roads.  The  method  by  which  they  are  to 
obtain  the  consent  of  the  fiscal  court  to  such 
use  of  the  public  roads  by  their  poles  and 
wires  is  throng  the  purchase  from  the  fiscal 
court,  at  public  sale,  of  a  franchise  as  pro- 
vided by  section  164,  Constitution.  In  Cum- 
berland Tel^taone  &  Tel^raph  Oo.  v.  City  of 
Hickman,  129  Ky.  220,  Ul  B.  W.  811.  33  Ky. 
Law  Rep.  730,  and  NidiolasvlUe  v.  Board  of 
Council,  86  8.  W.  649,  88  S.  W.  430,  18  Ky. 
Law  Rep.  S92,  we  held  that  this  section  of 
the  Constitution  Is  self-operative;  and  this 
being  true,  In  order  to  make  its  provisions 
applicable  to  section  4679b,  Kentucky  Stat- 
utes, It  was  unnecessary  for  the  Legislature, 
in  enacting  that  section,  to  spedflcaUy  de- 
clare therein  that  a  telephone  company.  In 
order  to  obtain  the  use  of  the  public  roads 
of  a  county  for  the  erection  and  maintenance 
of  its  poles  and  wires,  should  first  obtain 
from  the  fiscal  court  a  franchise  to  do  so.  In 
providing  that  Just  compensation  should  be 
made  by  a  telephone  company  for  Its  use  of 
the  public  roads  by  Its  poles  and  wires,  the 
section  as  fully  declared  that  such  compen- 
sation must  be  through  the  purchase  by  the 
telephone  company  of  a  franchise  from  the 
fiscal  court,  as  provided  hy  section  164,  Con- 
stitution, as  if  it  had  in  terms  ao  stated. 
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nils  1b  neceaaarlly  so,  because  the  law  pro- 
Tides  no  other  means  for  the  fiscal  oonrt  to 
compel  the  payment  of  the  compensation  pro- 
vided for;  and  the  sale  of  the  franchise 
to  the  t^j^ione  coD^MiDy  by  the  fiscal  coort 
would,  of  course  cany  with  it  tJbe  consent 
of  that  court  to  the  telephone  company'^  use 
of  the  public  roads  which  both  section  4306 
and  ae(^on  4679b  make  it  necessaiy  for  the 
latter  to  (H)taln. 

In  ttaa  vievlBg  this  question,  we  have  not 
oTWlooked  the  fact  that  tbe  fiscal  court  of 
cairlstlan  county  is  a  court  of  limited  Juris- 
diction, but,  as  we  have  shown,  the  author- 
ity it  is  here  att^ptlng  to  exercise  In  com- 
pelling the  telephone  company  to  purchase  a 
franchise  entitling  It  to  the  use  of  the  pub- 
lic roads  at  the  county  for  Its  poles  and 
wires  is  but  a  reasonable  exerdse  of  the 
powen  conferred  upon  It  by  section  164, 
Gonstltation,  and  sections  4806  and  4679b, 
KoitDC^  Statutes.  The  interpretation  we 
have  given  these  two  sectlcms  of  the  statutes, 
in  the  lUCht  of  the  mandatory  effect  of  tbe 
provisions  of  section  164,  Constitution,  has 
been  followed  by  some  of  the  telephone  com- 
panies doing  business  in  tlils  state.  One  of 
tbe  telephone  companies  thus  acting  Is  the 
Oomberland  Telephone  &  Tel^raph  Com- 
pany, whose  lines  In  Christian  county  were 
consolidated  with  those  of  the  other  tele- 
phone  companies  hereinbefore  mentioned  in 
forming  the  Christlan-Todd  Telephone  Com- 
pany. This  appears  from  the  opinion  in  tbe 
case  of  Cumberland  Telephone  &  Telegraph 
Co.  T.  Cartwri^t  Telephone  Co.,  128  Ky.  395, 
108  S.  W.  876^  32  Ky.  Law  Bep.  1357.  in 
which  it  is  stated  that,  prior  to  the  erection 
of  Its  poles  and  lines  and  the  beginning  of 
its  business  in  the  city  of  Springfield  and 
county  of  Wasliington,  tbe  Cumberland  Tele- 
phone &  Telegraph  Company  purchased  both 
from  the  city  and  county  a  franchise,  the 
former  giving  It  the  use  of  the  streets  of  the 
city,  and  the  latter  the  use  of  the  public 
roads  of  the  county,  for  the  erection  and 
maintenance  of  its  poles  and  lines;  and  ttiat 
the  litigation  in  that  case  arose  out  of  its 
alleged  violation  of  both  these  franctdses. 
The  tact  that  section  163,  Constitution,  ex- 
pressly provides  that  none  of  the  public 
utilities  mentioned  therein,  including  tele- 
phone companies,  shall  make  use  of  tlie 
streets,  alleys,,  or  public  grounds,  with  the 
api^iances  necessary  to  their  business  with- 
out the  consent  of  the  proper  legislative 
bodies  or  boards  thereof,  does  not  militate 
against  the  reasonableness  of  the  construc- 
tion we  have,  In  this  case,  given  sections 
4306,  4679b,  Kentucky  Statutes.  As  the  pro- 
Tlstons  of  the  former  make  It  necessary  that 
the  telephone  company  should  obtain  the 
consent  of  the  fiscal  court  to  Its  use  of  the 
public  roads  of  the  county  and  those  of  the 
latter  that  it  shall  make  just  compensation 
for  such  use,  and  section  164,  Constitution, 
in  effect  provides  that  such  required  consent 
cannot  be  given  by  the  county  (L  e.,  the  fiscal 


court),  or  the  necessary  compauatton  made 
by  the  t^ephone  company,  wlthoi^  a  sale 
by  the  fiscal  court  of  a  franchise  and  Its 
purchase  by  the  telephone  company. 

There  is  nothing  in  the  provisions  of  sec- 
tion 4806  or  4979b  Which  justifies  tbe  con- 
tention made  by  counsel  for  the  telephone 
company  that  the  only  control  that  may  bo 
exerdaed  by  the  fiscal  court  with  reference 
to  the  use  of  the  public  zoada  for  tbe  »ee- 
tion  and  maintenance  of  the  tel^bone  com- 
pany's poles  and  wires  Is  the  power  of  loca- 
tion ;  that  is,  to  require  tbat  tiiey  shall  bs 
so  placed  and  tbe  wlrea  so  strung  thereoa 
as  that  neither  will  Intofere  with  ta.rA 
along  the  highways  or  their  proper  main- 
tenance. This  cannot  be  the  only  authority 
possessed  by  the  fiscal  court,  because  regu- 
lation to  this  extmt  Is  fonnd  la  section 
4tt79b,  which  in  express  turns  forbids  the 
telephone  company  to  so  erect  and  maintain 
its  poles  and  wires  in  the  public  roads  as  to 
Interfere  with  the  public  use  Qmettf;  Its 
language  being :  "That  fiztnres  of  said  com- 
pany shall  not  interfere  wltb  tbe  teavti  on 
and  along  said  roads.  *****  In  our 
<^nl<m  the  control  of  tne  public  roads  given 
tile  fiscal  court  by  section  4306  goes  far  be- 
yond such  mere  regulation.  It  is  indeed  so 
absolute  that  It  onnpets  tb»  telei^ne  ctm- 
pany  to  obtain  Its  consult  to  occupy  the  rood 
with  its  poles  and  wires,  and  in  giving  sndi 
consent  tbe  fiscal  court  may  Impose  the  rules 
and  r^ulations  under  which  the  telephone 
company  shall  use  tbe  highways.  Without 
such  consent,  tbe  telephone  company,  In  oe- 
ciqiying  the  public  roads  with  its  poles  and 
lines,  becomes  a  mere  trespasser.  Therefore 
its  continued  occupancy  of  the  public  roads 
may  be  prevented  by  injunction.  Bast  Ten- 
nessee Telephone  Cow  v.  City  of  Busseliville, 
106  Ky.  667,  51  S.  W.  308,  21  Ky.  Law  Bep. 
3U5 ;  East  Tennessee  Telephone  Co.  v.  Ander- 
son Telephone  CO.,  115  Ky.  488,  74  S.  W.  218, 
24  Ky.  Law  Rep.  2358;  Rough  River  Tele- 
phone Co.  V.  Cumberland  Telephone  &  Tele- 
graph Co.,  119  Ky.  470.  i>4  S.  W.  517,  27  Ky. 
Law  R^.  82 ;  Uaraman  v.  Ohio  Valley  Tele- 
phone Co.,  76  S.  W.  398,  25  Ky.  Law  Bep. 
ISi;  Rural  Home  Tel^hone  Co.  v.  K.  ft  I. 
Telephone  Co.,  128  Ky.  209,  107  S.  W.  7»7, 
32  Ky.  Law  Bep.  1068;  Jackson-Hazard  Tele- 
phone Co.  V.  Holllda7*s  Adm'r,  143  Ky.  140. 
136  S.  W.  135. 

[tj  After  all,  the  controversy  here  is  as  to 
the  degree  of  control  to  be  exercised  over 
the  telephone  company's  right  to  use  the 
public  roads  of  Christian  county.  It  seemB 
to  us  that  the  regulations  which  the  fiscal 
court  desire  to  Impose  by  the  franchise  they 
win  afford  the  t^phone  company  the  op- 
portunity of  purchasing  are  but  reasonable 
and  such  as  should  enter  into  the  grant;  and 
to  permit  tbe  telephone  company  to  continue 
in  possession  of  the  public  roads  of  Christian 
county  In  the  maintenance  of  its  poles  and 
lines,  and  the  oi>eration  of  its  business,  in 
defiance  of  the  autlwrlt}'  of  the  fiscal  court. 
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woald  be  to  take  away  from  the  county, 
without  jost  compmsatloii,  a  most  valuable 
rigbt  of  property,  which  would  be  dlsaster- 
0U8  In  the  extreme  to  the  public  welfare. 

For  the  reasons  Indicated,  the  motion  to 
diasolTe  the  Injunction  la  overmled.  Whole 
court  sitting. 


CITY  OF  NEWPORT  y.  MBREEID 
BROS.  CO. 

(Court  of  Appeals  of  Kentucky.   Dec.  19, 1018.) 

1.  CowwiTUTiOHAi.  Law  (|  42*)— STATUTSH- 
Yauditt— Who  Mat  Qubstioh. 

One  who  is  not  interested  in  the  sobject 
of  a  statute,  and  is  not  Injurioaalj  affected 
thereby,  cannot  attack  Its  proviidons  as  oncon- 
stitutional. 

[Ed.  Note.— For  other  cases,  sec  Constitution- 
al Law,  Gent  Dig.  |i  38,  40;  Dec.  Dig.  {  42.*] 

2.  LlCBKSXS  (I  7*>— MOTOB  Ybhiclss. 

Act  1810,  c.  81,  known  as  the  "Motor 
Vehicle  Law"  regulanng  the  use  of  motor  ve- 
hicles within  the  state,  Is  not  a  revenue  meas- 
ure, though  revenue  is  incidentally  derived 
therefrom,  but  it  was  enacted  by  virtue  of  the 
police  power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-15,  19;  DecTDig.  |  7.*] 
X  HioHWATs  (I  165*>— Police  Powib. 

llie  Iiegialatore  can,  in  the  exercise  of  the 
police  power,  regulate  oie  use  and  driving  of 
DMtor  vehicles. 

[Ei.  Kote.— For  other  cases,  sea  Highways, 
De&  Dig.  1 166.n 

4.  LlCENSXS  ({  6*)— Leoiblative  Contboi.. 

Though  a  city  had  power  from  the  state 
to  tax,  and  could,  under  the  police  power,  by 
ordinance,  reasonably  regulate  the  use  of  motor 
vehicles,  either  or  both  of  these  powers  could 
be  wiUidrawn  from  the  ^tf  at  any  time  by  the 
LqrtslatuTe. 

[Ed.  Note.— For  oOier  case«.  see  Licenses, 
Cent  Dig.  H  B,  6,  19;  Dee.  Dig.  {  «.•] 

6.  Licenses  (I  7*)— Obdinances— Taliditt. 

As  Act  1910,  c  81,  known  as  the  "Motor 
Vehicle  Law,"  regulating  the  use  of  motor  ve- 
hicles, provides  that  no  owner  is  to  be  required 
to  comply  with  an;  other  regulations  except 
those  therein  contained,  and  section  7  exempts 
nonresidents  from  registration,  payment  of  U- 
cense  tax,  etc.,  where  they  have  already  com- 
plied with  similar  taws  of  their  own  state, 
an  ordinance  of  tbt  city  of  Newport,  known 
as  the  "Vehicle  License  Ordinance,'*  requiring 
all  persons  using  motor  vehicles  on  its  streets 
to  pay  a  license  fee,  is  invalid  rf  to  nonresi- 
dents because  in  conflict  with  the  act 

[Ed.  Note.— For  other  cases,  see  Licenses, 
.Cent  Dig.  H  7-lB,  19;  Dec.  Dig.  |  7.*] 

6.  Statutes  (|  79*)— Olabs  Leoisiation. 

Act  1910,  c.  81,  known  as  the  ''Motor  Ye- 
hide  Law,"  |  7,  exempting  uouresidentB  from 
r^istration,  payment  of  the  license  tax,  as  pro- 
vided therein,  etc.,  where  they  have  already 
complied  with  similar  laws  of  their  own  state, 
does  not  discriminate  against  the  citisens  of 
this  state  under  state  Const  |  60;  also,  since 
the  exemption  is  upon  the  condition  that  they 
have  complied  with  similar  laws  of  Uieir  own 
state,  the  doctrine  of  comity  between  states 
gives  force  to  their  right  to  the  exemption. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  84,  8S;  Dec.  Dig.  |  79.*] 

Appeal  from  Circnit  Court,  Campbell  Coun- 
ty. 


Action  by  the  Herkel  Bros.  Company 
against  ttie  City  of  Newport  From  a  Judg- 
moLt  overniUng  defendant's  demurrer,  It 
appeals.  Affirmed. 

Otto  WoU^  Of  Newport,  for  aivellant  R. 
OL  Sinumms,  of  Covington,  and  Gordon,  Mor- 
rill &  OAnteSr  of  Clndnnatl,  Ohio.  fOr  appel- 
lee. 

SETTLE,  J.  This  action  was  brought  Feb- 
ruary 19,  1913,  In  the  Campbell  circnit  court 
by  appellee,  Merkel  Bro&  Comiuny,  a  corpo- 
ration under  the  laws  of  the  state  of  Ohio, 
against  the  city  of  Newport,  a  municipal  cor- 
poration of  the  second  class,  and  William 
0.  Buten  its  police  Judge,  to  have  declared  in- 
valid certain  provisions  of  an  ordinance  of 
the  dty  of  Newport,  known  as  the  Veliide 
License  Ordinance,  In  so  far  as  its  provisions 
were  attempted  to  be  applied  to  appellee,  and 
to  prevent  by  Injunction  threatened  prose- 
cutions of  appellee's  agents  for  Its  failure  to 
obtain  and  pay  a  license  demanded  by  appel- 
lant for  using  on  Its  streets  two  motor  vehicles 
or  motor  trucks,  propelled  by  gasoline  motive 
power.  It  appears  from  the  petition:  That 
the  city  of  Newport,  through  its  general 
council,  duly  passed  an  ordinance,  which  was 
approved  by  Its  mayor  June  4,  1909,  contain- 
ing, among  other  provisions,  the  following: 
"All  persons,  companies  and  corporations 
using  any  vehicle  on  the  streets  of  the  City 
of  Newport  be  and  are  required  to  obtain 
from  the  dty  clerk  and  pay  respectively 
therefor,  an  annual  license  fee  in  the  amount 
as  follows,  to  wit  *  •  •  For  each  pas- 
senger automobile — $5.00;  for  each  freight 
automobile  (one  ton  capacity  or  less) — $S.00 ; 
for  each  freight  automobile  (over  one  ton 
capacity)— $10.00."  That  at  and  prior  to  the 
instltutloQ  of  the  action,  appellee  bad  its 
domicile  and  principal  office  In  tbe  city  of 
Clndnnatl,  Ohio,  and  was  «igaged  in  the 
business  of  manufacturing  and  dealing  in 
plumbing  supplies,  in  making  deliveries  of 
which  to  Its  customers  located  in  Newport, 
appdiee  nsed  two  motor  vehicles  or  motor 
trucks  propelled  by  gasoline  motive  power. 
That  tbe  motor  vehicle  law  of  Ohio,  the  state 
of  appellee's  domicile^  requires  that  every 
owner  of  a  motor  v^lcle,  or  vehicles,  oper- 
ated or  driven  upon  the  public  highways  of 
that  state,  shall  annually,  before  the  1st 
day  of  January  In  each  year,  for  each  motor 
vehicle  owned  or  acquired  by  him,  apply  for 
registration,  and  register  such  motor  vehicle 
and  i>ay  the  license  fee  exacted  therefor,  and, 
in  addition,  placard  such  motor  vehicle  with 
an  identiflcatlon  mark,  bearing  the  number 
assigned  to  such  motor  vehicle,  the  name  of 
the  state,  and  the  figures  of  the  calendar 
year  for  which  the  number  was  issued,  and 
that  by  tbe  provisions  of  each  law  nonresi- 
dent owners  of  motor  vehicles  were  exempt 
from  registration  in  the  state  of  Ohio,  pro- 
vided, they  had  compiled  with  tbe  provisions 
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of  the  law  In  regard  to  the  re^straUon  of 
motor  vehldes  Id  the  state  of  their  residence. 
It  farther  appears  that  appellee  had  com- 
plied with  the  laws  of  Ohio  with  r^erence 
to  the  registration  of  motor  vehicles;  and 
when  they  were  nsed  In  the  dty  of  Newport 
It  had,  at  all  times,  consplcaonsly  displayed 
upon  each  the  Identification  mark  regolred  by 
the  laws  of  Ohio  and  those  of  Kentucky  re- 
specting the  operation  of  motor  vehicles; 
but,  notwithstanding  that  fact;  the  appel- 
lant city  was  proposing  to  arrest  and  try, 
for  the  violation  of  the  vehicle  ordinance  re- 
ferred to,  the  agents  of  appellee  engaged  in 
operating  such  motor  vehicles  in  the  city  of 
Newport  In  the  prosecution  of  appellee's  busi- 
ness. A.  demurrer  to  the  petition  was  filed 
and  overruled  by  the  circuit  court,  and,  ap- 
pellant and  its  codefendant,  the  police  Judge, 
declining  to  plead  further,  the  case  was  sub- 
mitted. The  trial  court,  being  of  opinion 
that  the  ordinance  in  question,  in  so  far  as 
it  requires  an  automobile  license  for  motor 
vehicles  owned  by  nonresidents  who  have 
complied  with  the  law  of  their  domicile  In 
procuring  a  license,  registering  and  num- 
bering their  vehicle,  is  in  conflict  with  and 
superseded  by,  the  motor  vehicle  law  of  Ken- 
tucky of  1910,  held  it  to  be  inoperative  and 
void,  and  entered  Judgment  enjoining  the 
city  of  Newport,  and  its  officers  from  enforc- 
ing the  ordinance  against  the  appellee.  The 
city  appeals. 

'  Appellant  seeks  a  reversal  upon  the  ground 
that  the  act  of  the  General  Assembly  of 
Kentucky,  approved  March  23,  1010  (La^ 
1910,  c.  81),  entitled  "An  act  defining  motor 
vehicles,  providing  for  the  registration  of  the 
same  and  uniform  rules  regulating  the  use 
and  speed  thereof"  known  as  the  "Motor 
Vehicle  Law,"  is  unconstitutional  upon  sev- 
eral grounds,  but  only  such  of  these  aa 
present  questions  upon  which  appellant  Is 
entitled  to  rely  will  be  considered. 

[1}  The  law  is  well  settled  that  one  who 
has  no  interest  in  the  subject  of  a  statute, 
and  is. not  Injuriously  affected  by  its  provi- 
sions, cannot  attack  its  validity.  Burnstde 
V.  Lincoln  County  Court,  86  Ky.  423,  6  S.  W. 
278,  9  Ky.  Law  Rep.  635.  The  record  here 
presents  for  our  decision  but  one  controvert- 
ed question  that  can  properly  be  said  to  af- 
fect the  rights  of  the  parties.  All  others  are 
purely  academia  This  single  question  is: 
Does  section  7  of  the  act  under  consideration, 
which  exempts  any  motor  vehicle  owned  by 
a  nonresident  of  the  state  from  the  provi- 
sions of  sections  2,  3,  4,  and  5  of  the  act, 
where  the  owner  has  compiled  with  the  laws 
of  his  own  state  requiring  the  registration  of 
motor  vehicles,  payment  of  license  tax,  etc., 
discriminate  against  the  citizens  of  this 
state,  or  otherwise  violate  any  provision  of 
its  Constitution?  Briefly  stated,  sections  1, 
2, 8,  4,  and  5  of  the  act  define  motor  vehicles, 
require  payment  of  a  graduated  license  tax 
thereon,  their  registration  by  the  owners, 
the  asaienment  to  each  at  a  distinctive  nam- 


ber,  and  the  lasnance  of  a  certificate  of  regis- 
tration to  the  owner;  the  Issuance  of  an 
identlflcatlon  seal;  the  keeping  of  a  record 
of  registration;  rtiqulre  owners  of  motor 
vehicles  to  display,  In  a  conspicuous  place 
thereon,  Hie  Identification  seal  and  number, 
and  to  keep  lights  thereon  during  the  hours 
of  the  night;  provide  how  manufacturers  and 
dealers  in  motor  vehicles  shall  register  and 
use  their  vehicles;  classify  motor  v^cles; 
require  renewal  of  registration  upon  change 
of  ownership  of  a  motor  vehicle;  provide 
for  safety .  appliances  upon  motor  vehicles; 
regulate  their  speed  upon  the  highways;  im- 
pose certain  duties  upon  operators  of  motor 
vehicles  when  horses  in  use  are,  or  are  about 
to  become,  frightened  thereat;  require  the 
display  of  but  one  identification  seal,  and 
forbid  the  exclusion  from  use  of  the  public 
higUways  owners  of  motor  vehicles.  Other 
sections  permit  municipal  corporations  to 
make  reasonable  rules  regulating  the  speed 
of  such  vehicles  and  their  use  ui>on  Its  pub- 
lic ways;  provide  that  no  ri^t  to  redress 
for  injuries  resulting  from  the  negligent  op- 
eration of  motor  vehicles  shall  be  curtailed 
or  abridged;  make  disposition  of  the  regis- 
tration fees;  forbid  the  use  of  a  flctltloua 
nomber  on  motor  vehldes;  and  impose  pen- 
alties for  Tiolatlonfl  of  the  provlsloiiB  of  the 
act. 

Section  2  contains  a  proviso:  "That  noth- 
ing in  this  act  shall  be  construed  to  prevent 
dtXes  of  the  first,  aecond  and  third  classes 
from  levying  and  collecting  license  taxes 
from  resident  owners  of  motor  vehicles  for 
city  purpose  by  ordinances  properly  passed." 

[2-4]  Section  7,  to  which  reference  has  al- 
ready been  made,  provides:  "The  provisions 
of  sections  two,  three,  four,  and  five  of  this 
act  shall  not  apply  to  any  motor  vehicle 
owned  by  nonresidents  of  this  state,  provided 
the  owner  thereof  has  complied  with  any 
law  requiring  the  r^stration  of  motor  ve- 
hicles, or  the  names  of  the  owners  thereof 
in  force  In  the  dty,  state,  territory  or  federal 
district  of  his  residence,  provided  the  regis- 
tration number  showing  the  Initial  or  abbre- 
viation of  the  name  of  such  dty,  ptate,  ter- 
ritory or  federal  district  shall  be  dl^layed 
on  such  vdilele,  substantially  as  in  section 
three  of  this  act  provided.  And  provided, 
that  nothing  in  this  section  shall  be  so  caon-. 
strued  as  to  exempt  nonresident  owners  and 
drivers  of  automobiles  from  complying  with 
the  first  part  of  section  four  of  this  act  re- 
quiring the  carrying  of  lighted  lamps  as  In 
said  section  provided."  Manifestly,  this  stat- 
ute was  enacted  by  virtue  of  the  police  pow- 
er of  the  state,  and  Is  designed  to  r^ulatft 
the  use  of  motor  vehicles.  Properly  speak- 
ing, it  is  not  a  revenue  measure,  thou^  in- 
cidentally revenue  Is  derived  therefrom.  Un- 
doubtedly the  state  has  the  right,  under  the 
police  power,  to  legislate  in  the  Interest  of 
the  public  health,  public  safety,  or  public 
morals.  There  can  be  no  question,  therefore, 
of  the  right  of  the  Leglslatare,  in  the  exer- 
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else  of  the  police  power,  to  regulate  the 
drirlng.  of  automobiles  and  motor  cycles  on 
the  public  ways  of  the  commonwealth;  and, 
while  the  dty  of  Newport  has  the  power  from 
the  state  to  tax,  and  may,  under  the  police 
power,  by  ordinance,  reasonably  regulate  the 
use  that  may  be  made  of  Its  streets  by  au- 
tomobUes  and  other  vehicles,  either  or  both 
these  powers  are  subject  to  any  statute  of 
the  state  In  force,  and  may  be  withdrawn 
from  It  by  the  Legislature  of  the  state.  In- 
deed, it  may  be  said  to  be  a  recognized  doc- 
trine that  the  power  of  the  Legislature  with 
respect  to  police  regulation  cannot  be  dele- 
gated by  that  body  so  as  to  preclude  the  re- 
sumption of  the  power  by  it  This  rule  la 
stated  in  25  Cyc.  SOI,  as  follows:  "The  Leg- 
islature has  the  undoubted  right  by  a  later 
act  to  dlTeet  a  municipal  corporation  of  its 
right  to  Impose  license  taxes  and  resume  the 
exercise  of  the  power  itself."  Brazier  t. 
Philadelphia,  216  Pa:  297,  64  AtL  608.  7  Ann. 
Cas.  548;  Wllkle  v,  Chicago,  188  Til.  444,  68 
N.  E.  1004,  80  Am.  St  Rep.  182;  Black,  Con- 
Btltntional  Law,  pi  279.  So,  while  the  aff- 
iant dty  had  the  rif^t  to  adopt  the  ordinance 
under  which  It  attempts  to  collect  of  the  own- 
era  of  automobiles  and  motor  trucks  the  li- 
cenaa  fee  thnreby  imposed  for  the  use  of  the 
streets  by  such  TehkHea,  It  is  equally  true 
that  the  Legislature  had  the  power  to  with- 
draw, from  it  the  power  to  impose  or  collect 
such  license  tax  of  nonresident  owners  of 
such  yehlcles,  where  the  latter  pays  such  a 
tax  under  a  law  of  their  own  stata 

[B]  As  the  act  of  1910  provides  that  no 
owner  bf  motor  vehicles  la  to  be  "required 
to  comply  with  other  provisions  or  conditions 
as  to  use  of  such  motor  vehicles,  except  as 
in  this  act  provided"  and,  in  addition,  by 
section  7  thereof,  exempts  nonresident  own- 
ers of  motor  vehicles,  who  have  complied 
with  a  similar  law  of  their  own  state  with 
reference  to  such  vehicles,  from  the  payment 
of  a  license  tax  In  this  state,  there  can  be  no 
doubt  as  to  the  invalidity  of  the  ordinance, 
in  BO  far  as  any  right  thereunder  to  collect 
the  license  tax  of  appellee  was  concerned. 
And  this  is  true  whether  the  ordinance  was 
in  existence  at  the  time  of  the  passage  of  the 
act,  or  was  thereafter  adopted  by  the  dty 
conncIL  City  of  Buffalo  t.  Lewis,  182  N.  T. 
193.  84  N.  B.  809. 

[I]  We  are  farther  of  opinion  that  the  ex- 
emption by  the  act  of  nonresident  owners  of 
motor  vehicles  from  registration  and  the  pay- 
ment of  the  license  fee  requirement  is  not  a 
violation  of  any  provision  of  the  Constitution 
of  this  state.  Although  this  question  does 
not  seem  to  have  been  directly  passed  ai>on 
In  this  Jurisdiction,  it  has  been  dedded  by 
several  of  the  conrts  of  last  resort  in  other 
states.  In  Ft  Smith  v.  Scruggs,  70  Ark,  649, 
09  S.  W.  679,  68  L.  B.  A.  921,  91  Am.  St  Rep. 
100,  the  question  was  as  to  the  validity  of  a 
statute  authorising  the  imposition,  by  a  mu- 
nicipal corporation,  upon  residents,  of  a  tax 
for  keepins  and  using  a  vehicle  on  Its  streets, 


objection  to  which  vras  made  on  the  ground 
that  the  act  did  not  include  nonresidents.  In 
disposing  of  this  question,  the  court  said:  "It 
Is  doubtless  true  that  the  Legislature  could 
not  arbitrarily  select  certain  dtisens  upon 
whom  to  impose  the  tax,  while  exempting 
others  in  like  situation.  But  the  role  of 
equality  only  requires  that  the  tax  shall  be 
collected  impartially  of  all  persons  In  similar 
circumstances;  and  this  statute  applies  equal- 
ly to  all  persons  of  the  class  taxed.  As  a 
class,  residents  of  the  dty  use  the  streets 
more,  and  are  more  benefited  by  having  them 
kept  in  good  repair,  than  those  who  do  not 
live  in  the  dty.  It  is  true  that  nonresidents 
of  the  dty  also  use  the  streets  with  their 
wagons  and  other  vehldee,  and  it  may  be 
true  that  cwtoln  of  Oiem  use  the  streets  aa 
much  as  or  more  Uum  certain  of  the  resl- 
doits  of  the  ci^,  but  as  a  class,  they  do  not 
use  the  streets  as  much  as  residents  of  tbe 
dty,  and  this  furnishes  a  reasonable  basis 
for  the  distinction  made  in  the  act  between 
the  two  classes.  The  requirement  of  the 
statute  that  the  tax  nmst  be  Imposed  on  resi- 
dents of  the  cit7  0^7  la  but  on  adoption  by 
the  L^tlslatnTe  of  the  eonumm  poUey  of  mak- 
ing eatdi  conmninlty  keep  up  its  own  higb- 
ways.  This  does  not  discriminate  unjustly 
in  fSTOT  of  fliOBe  who  live  beyond  the  city 
limits*  for  tbtty  have  to  ke^  othw  highways 
wliicb  the  people  of  th«  dty  may  In  tnra  use 
free  of  chaqt*.  t3ds  reostm,  we  think 
that  it  was  wltldn  the  discretionary  powers 
of  llie  Leglslatore  to  make  this  distinction, 
sad  tbat  It  does  not  Invalidate  the  act  Aft- 
er full  consideration  of  the  qtaestions  pre- 
sented we  are  of  opinion  tliat  the  oiactment 
of  this  statute  was  a  valid  exerdse  of  legis- 
lative poww.  Vfltb.  Uie  wisdom  or  expedien- 
cy (tf  it;  as  before  stated,  we  have  nothing  to 
do.  It  it  should  prove  to  be  unsatisfactory, 
there  Is  still  a  remedy.  The  Legislature  can 
repeal  the  statute,  or  the  dty  council  may  re- 
peal the  ordinance,  but  the  courts  cannot  do 
so."  Kersey  v.  Terre  Haute,  161  Ind.  471,  68 
a.  E.  1027.  It  Is  not  to  be  overlooked  that 
the  discriminatory  feature  pertaining  to  the 
ordinance  passed  on  by  the  court  in  B*t 
Smith  V.  Scruggs,  supra,  was  stronger  than 
in  this  case,  for  it  does  not  appear  that  there 
was  any  exemption  of  nonresidents  from  the 
payment  of  the  tax  Imposed  upon  the  ground 
that  they  were  subject  to  a  similar  tax  at  the 
place  of  their  residence.  In  the  instant  case, 
however,  it  is  admitted  that  appellee  regis- 
tered his  motor  vehldes  and  paid  the  license 
tax  on  each  of  them  in  Ohio,  in  compliance 
with  a  statute  of  that  state.  If  would  seem, 
therefore,  Oiat  the  doctrine  of  comity  of  the 
states  gives  force  to  its  right  to  the  exemp- 
tion afforded  by  section  7  of  the  act  In  ques- 
tioa 

The  doctrine  of  comity  of  the  states  Is  gen- 
erally recognized  by  the  courts  of  the  laud, 
and  a  very  Interesting  discussion  of  it  may  be 
fonnd  In  Thompson  r.  Waters,  26  Mich.  21. 
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12  Am.  Bep.  243.  In  the  oplnitm,  It  is  aald: 
"As  It  Is  not.  thei^  tbe  comity  of  the  ooorts, 
but  that  of  the  state,  and  Oie  ^eatton  Is 
upon  the  adoption,  or  qualiaed  adoptioa  In 
this  state*  of  the  laws  *  *  *  ot  Indiana, 
It  follows  that  the  power  of  determinlns  tbe 
qnestlon  whether,  and  how  far,  or  with  what 
motllflcatlon,  or  upon  what  conditions,  the 
laws  of  that  state,  or  any  lights  dependent 
upon  them,  shall  be  recognized  here  belongs 
to  the  legislatlTe  or  lawmaking  power  of  this 
state,  and  that  the  Judiciary,  whose  province 
Is  only  to  declare,  and  not  to  make,  the  law, 
must  be  guided  in  their  decision  by  the  prin- 
ciple and  policy  adopted  by  tbe  Legislature 
of  this  state  in  reference  to  this  qnestloQ. 
And  In  ascertaining  what  this  legislative  pol- 
icy is,  we  are  to  be  guided,  not  only  by  suCh 
express  proTislons  as  they  have  chosen  to 
make,  aud  the  natural  Implication  from  them, 
but  also  by  their  silence,  which  may  furnish 
as  clear  an  indication  of  what  that  policy 
was  Intended  to  be,  as  can  be  drawn  from 
what  tbey  have  expressed,  since.  It  they  made 
no  provision  at  ail  upon  the  particular  sub- 
ject, or  branch  of  tbe  subject,  or  question  in- 
volved. It  may  reasonably  be  inferred  that 
they  intended  to  adopt,  and  left  to  the  courts 
to  apply,  tbe  generally  received  principles  of 
comity,  and,  to  that  extent,  to  adopt  the 
foreign,  or  rather  to  recognize  the  rights  de- 
pendent upon  such  laws;  and,  if  they  have 
chosen  to  leave  the  matter  without  any  legis- 
lative provision,  the  case  must  be  a  very  clear 
one  indeed  which  would  authorize  the  courts 
to  refuse  such  recognition,  on  the  ground  that 
it  would  be  prejudicial  to  the  interests  of 
the  state,  since  the  I^eglslatures  are  the  prop- 
er representatives  of  the  public  interest,  and, 
having  the  exclusive  power  to  determine  what 
shall  be  the  public  policy  of  the  state.  If 
tbey  have  chosen  to  make  no  enactment  upon 
the  subject,  it  Is  natural  to  Infer  they  omitted 
to  do  so  because  they  thought  it  unnecessary, 
and  that  the  generally  recognized  principles 
would  be  sufficient  for  such  cases.  None  of 
the  foregoing  principles  have  been  seriously 
questioned  in  this  case,  so  far  as  they  relate 
to  the  power  snd  capacity  of  corporations, 
created  in  one  state,  to  make  and  enforce 
contracts,  and  to  acquire  personal  property 
in  another." 

While,  as  at  presemt  advised,  this  court 
does  not  commit  itself  to  the  application  of 
the  doctrine  of  comity  as  made  In  the  case 
supra,  it  gives  the  doctrine  Its  approval  as 
applied  by  section  7  of  the  act  under  con- 
sideration, as  It  rests  the  exemption  allowed 
to  nonresidents  upon  the  condition  that  tb^ 
comply  with  a  similar  law  of  their  own  state ; 
and  it  so  happens  In  the  instant  case  ttiat 
Ohio,  the  state  of  appellee's  residence,  admit- 
tedly lias  a  statute  with  respect  to  motor 
vehicles  similar  to  tiiat  of  thto  state,  contain- 
ing the  same  exemption  to  nonresidents. 

Tbe  act  before  us  does  not,  in  so  far  as  ite 


application  to  any  material  question  here 
presoited  Is  oonooned,  violata  any  prorlsion 
Qt  the  Ccmstitation ;  and,  b^ng  of  opinion 
Quit  it  supenedes  and  rnwals  so  much  of 
the  Tdiide  ordinance  of  the  appellant  dty 
as  attempts  to  Impose  a  license  tax  upon 
owners  of  motor  vehicles  other  than  resi- 
dents of  that  city,  we  aj>prove  tiie  conclusions 
expressed  In  the  Judgment  rendwed  by  the 
dKult  conr^  whwefore  it  Is  afflmw^. 


NANTZ  et  aL  T.  SIZEMOBE  et  al. 

(Court  of  Appeals  of  Kentnckr-  Dec.  19, 1913.> 

1.  Nbw  Tbial  (J  102*>— Nbwlt  Discotsbxd 

E  VI DENCE— DnjGBKCS. 

Plaintiff  wis  not  chargeable  with  lack  of 
diligence  barring  his  right  to  obtain  a  new  trial 
for  newly  discovered  evidence,  in  that  he  failed 
to  ask  a  witness  for  defendant  concemins  what 
he  heard  defendant  say  aS  to  his  contract  witit 
plaintiff  for  compensation;  plaintiff  having  no 
reason  to  believe  that  the  witness  heard  any 
such  conversation. 

[Ed.  Note.— For  other  casM,  see  New  Trial, 
Cent  Dig.  H  207,  210-214;  Dec.  Dig.  |  102.*} 

2.  Afpbai.  Ann  Ebbob  (S  977*}— New  Tbiaxt- 

DlSCBETIOIT — BSVIBW. 

Where  a  new  trial  is  eranted  in  the  exer- 
cise of  discretion  by  the  trial  coort,  the  Court 
of  Appeals  has  no  right  to  intarCeie  unless  tbe 
discretion  exerdaed  Is  sbosed. 

[Ed.  Note.— For  ether  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  8800-8866 ;   Dec  Dig. 

5  977.*] 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  Q.  A.  Slzemore  and  snotlkcr 
against  Allen  Nantz  and  otiwrs.  Jddgnkwt 
for  plaintlfla,  and  defendants  anwsL  Af- 

firmed. 

J.  M.  Bicknell  and  A.  B.  Dixon,  both  of 
H>'den.  for  appellants.  Cleon  K.  Calvert,  of 
Hyden,  and  McQuown  &  Beckham  and  Brown 

6  Nuckols,  all  of  Frankfort,  for  appellees. 

NUNN,  J.  This  Is  tbe  second  appeal  in 
this  case.  Tbe  first  opinion  can  be  tonnd  in 
149  Ky.  819,  149  8.  W.  1128.  In  that  opinion 
it  will  be  seen  tliat  Allen  Nantz  was  ^eriff 
of  Leslie  county  from  tbe  1st  of  January, 
1806,  to  tbe  1st  of  January,  1910,  and  that 
0,  A.  Sisemore  was  bis  dwuty  during  that 
time.  During  the  first  two  yearn  he  acted 
at  the  price  of  |1  per  day  (both  parties  agree 
to  this),  and  Nanta  claims  that  he  acted 
througliont  the  term  and  for  tbree  monibs 
thereaftu  for  that  price.  Slzemore  says  they 
changed  the  contract,  making  it  $40  per 
month  for  the  year  1908,  and  for  year 
1809  and  three  months  tliereaf  ter  be  oomiOet- 
ed  the  sheriff's  business  at  850  per  month. 
The  parties  to  the  action  being  the  only  wit- 
nesses on  this  point,  appellant  won.  Size- 
more,  during  tbe  pendency  of  bis  appeal, 
learned  for  the  first  time  that  he  could  prove 
by  two  witnesses  that  tbey  heard  Nantz  say 
during  the  year  1900  that  he  was  iwylng 
Slzemore  during  that  year  $50  per  month. 


•For  otlier  cases  see  Mm*  topic  sad  mcUod  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Ker-Ne.  Sertei  A  Rep'r  ladezes 
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and  app^Iee  bxoosht  an  equitable  action  for 
a  nev  trial  upon  tbe  ground  of  newly  discov* 
wed  «Tidrac&  He  stated  itiat  be  could  not 
with  reasonable  dlUgence  have  learned  these 
tects  and  Introduced  these  witnesses  on  ttie 
first  triaL  He  afterwards  filed  an  amended 
petition,  stating  that  be  had  since  learned 
tbat  be  could  prove  the  same  facts  by  an- 
other witness,  naming  bim.  The  case  was 
prepared,  and  the  coort  rendered  a  Indgment, 
giving  Sizemore  a  new  trial,  and  appellant 
Nantz  appeals,  claiming  tbat  the  eridoice 
was  not  sufficient,  and,  if  It  was,  the  record 
shows  tbat  appellee  did  not  use  due  diligence 
In  discovering  and  producing  the  evidence  on 
the  first  triaL 

[1]  The  three  witnesses,  Morgan,  Farley, 
and  Lewis,  who  testified  tbat  they  beard 
Nantz  say  during  the  year  1909  tbat  he  had 
a  contract  to  pay  Sizemore  $50  per  month 
during  that  year  also  stated  that  they  never 
said  anything  to  Sizemore  about  this  until 
long  after  the  first  trial,  and  Sizemore  made 
the  same  statement  It  was  impossible  for 
Sizemore  to  know  that  Nantz  bad  made  these 
statements,  and,  if  be  bad,  to  whom.  Mor- 
gan was  a  witness  for  Nantz  on  the  first 
trial:  but  the  other  two  did  not  testify  at 
alL  Morgan  was  not  asked  the  question  as 
to  what  he  heard  Nantz  say  about  the  mat* 
ter,  and,  if  he  had  been  the  only  witness,  ap- 
pellant's claim  would  In  all  probability  have 
been  well  taken ;  but,  as  Morgan  was  Nantz's 
witness,  it  would  hardly  be  proper  to  bold 
tbat  Sizemore  was  chargeable  with  lack  of' 
diligence  In  falling  to  ask  the  qnestlon,  but 
his  testimony,  coupled  with  Farley's  and 
Lewis',  is  very  decisive  on  the  one  point  in- 
volved upon  this  appeal. 

[2]  The  lower  court,  in  the  exercise  of  a 
sound  discretion,  granted  a  new  trial,  and 
this  court  has  no  right  to  Interfere  with  the 
exercise  of  that  discretion  unless  it  has  abus- 
ed same.  See  Hall  v.  Wilson,  116  S.  W.  244; 
Torain  v.  Terrell,  122  Ky.  745,  93.  S.  W.  10, 
29  Ky.  Law  Rep.  S06;  Soatbem  Insurance 
Co.  V.  Johnson,  140  Ky.  485,  131  S.  W:  270. 

In  onr  opinion  the  court  was  right  In 
setting  aside  the  former  verdict,  and  grant- 
ing a  new  trial.  Sizemore  and  the  three  wit- 
nesses named  gave  all  the  testimony  tbat  was 
introduced  on  the  trial.  Nantz  did  not  even 
testify,  and  It  is  difficult  to  see  bow  flie 
conrt  could  have  done  otberwlsfc 

ThenioTts  the  Jn^ment  la  affirmed. 


SAMS  V.  GSAT. 
(Oonrt  of  Appeals  of  Kentucky.  Dec.  10,  U18^ 
1  Master  and  i^VAifT  (I  281*)— Ihjubt  to 

MXNBB— OONTBIBDTOBT  rnEOLIOKNCa— SUITI- 
CIENCT  or  EVIDEHCK. 

Evidence,  in  an  experienced  minei'i  action 
for  Injuries  from  the  falling  of  slate,  held  to 
Biutain  a  finding  tbat  at  the  time  of  the  acci- 
dent plain tlfl  was  digging  coal  from  the  entir 
itniDp,  emtrary  to  ue  rules  of  the  mine,  and 


that  his  own  negligence  was  the  proximate  cause 

of  his  injury. 

{Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  987-060;  Dea  Dig.  i 
281.*] 

2.  Appeal  and  Ebbob  (|  714*>— Pbesenxa- 
Tion  FOB  Review- Bill  or  Exceptions. 
Where  the  alleged  misconduct  of  the  trial 
conrt  in  refusing  to  discharge  the  jury  because 
some  of  the  members  bad  acted  in  the  trial  of 
other  cases  during  a  suspenaion  of  the  present 
trial  was  not  shown  by  the  bill  of  exceptions, 
but  appeared  only  from  appellant's  affidavit,  it 
could  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  2858-296S;  Dee.  Dig.  t 
714.*f 

Appeal  from  Circuit  Oourt,  Knox  County. 

Action  by  W.  C.  Sams  against  Sarah  M. 
Cray,  From  Judgment  for  defendant;  plain- 
tiff appeals.  Affirmed. 

B.  B.  Golden,  of  Barbonrvllle,  fyt  appel- 
lant J.  11  Bobelon,  of  BarbourvlU^  for  ap* 
pellee. 

CLAX,  C.  Defendant,  Sarah  M.  Gray,  own- 
ed and  operated  a  coal  mine  in  Knox  county, 
Ky.  Pbilntlff,  W.  <X  Sams,  was  an  employe 
in  the  mine.  On  June  26,  1908,  plalntUF, 
while  In  the  entry  of  the  mine,  was  sever^ 
Injured  by  falling  slate.  He  brought  this  ac- 
tion to  recover  .damages.  The  Jury  returned 
a  verdict  in  favor  of  the  dafendant  Judg- 
ment was  entered  accordingly,  and  plaintiff 
appeals. 

[1]  According  to  tbe  evidence  for  plalntlfl^ 
he  was  an  experienced  miner,  and  had  been 
employed  in  the  mine  in  question  six  or  eight 
years.  His  working  place  was  in  one  of  the 
rooms  about  60  feet  from  the  place  where  he 
was  Injured.  On  the  morning  of  the  acci- 
dent be  took  Bome  picks  out  of  the  mine  for 
the  purpose  of  having  them  sharpened.  On 
returning  from  the  outside,  be  proceeded 
along  tbe  oitry,  and  met  his  "bnddie." 
When  they  got  to  the  place  of  tbe  accident, 
tbey  ftnmd  tbat  some  slate  bad  fallen  from 
the  side  of  tbe  entry  atnmp.  Some  coal  bad 
also  fallen,  and  It  waa  necessary  to  clean  tlie 
coal  and  slate  off  before  tbey  conld  get  the 
cam  over  tbe  track.  He^  and  bis  buddie, 
and  the  driver  got  the  slate  att  They  that 
threw  into  the  car  the  coal  tbat  bad  fallen. 
There  was  also  a  piece  of  coal  sitting  on 
tbe  side  of  the  stump  where  tbe  slate  f^. 
This  they  also  put  into  tbe  car.  He  then  no- 
ticed a  large  lump  of  coal  stiAlng  to  the  bot- 
tom. When  be  reached  for  bis  idCk  to  prize 
It  off.  the  slate  started  to  falL  His  buddie 
said,  "Look  out;**  and  they  both  Jumped, 
and  the  slate  struck  him  on  the  shoulder.  It 
also  caught  bis  foot  on  a  tie,  and  severely 
mashed  It  The  slate  which  was  on  tbe 
track  had  fallen  while  he  was  out  of  the 
mine.  Plaintiff  further  stated  that  a  stump 
was  a  block  of  coal  between  two  room  necks, 
left  there  to  support  tiie  roof,  and  it  was 
against  tbe  rules  of  tbe  mine  to  dig  coal 
from  a  stomp. 


•For  otktr  «asM  sss  nme  topto  sad  Motion  NUMBBR  in  Dos.  JUs. «  Am.  Dig.  Kor-Ho.  SorlM  a  Rtp'r  Indexoo 
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According  to  the  evidence  for  the  defend- 
ant, as  given  by  two  witnesses  who.  were 
present,  plalntUC  was  actually  dlggins  coal 
from  the  entry  stnmp  at  the  time  the  slate 
felL  He  first  knocked  off  four  or  five  little 
blocks.  He  then  took  his  pick,  and  knocked 
oat  a  big  block  of  coal,  and  then  the  slate 
fell.  The  slate  fell  from  the  side  of  the  en- 
try, and  its  fall  was  brought  about  by  the 
dialodgment  of  the  coal.  These  witnesses 
also  testified  that  It  was  contrary  to  the 
rules  of  the  mine  to  dig  coal  from  the  entry 
stump,  and  while  plaintiff  was  digging  coal 
they  warned  him  that  the  slate  was  loose 
and  liable  to  fall.  Defendant  also  proved 
by  two  witnesses  that  after  his  Injuries 
plaintiff  admitted  to  them  that  at  the  time 
of  the  accident  be  was  digging  coal  from  the 
entry  stump. 

[2]  The  principal  error  relied  on  ts  the  fact 
that  the  court  suspended  the  trial  of  this 
case  for  two  or  three  days,  and  in  the  mean- 
time tried  two  or  three  other  cases  before  Ju- 
ries, some  of  the  members  of  which  were  Jti- 
Tora  in  this  case,  and  on  the  reassembling  of 
the  Jury  the  court  declined  to  dlsdiarge  the 
Jury  when  this  fact  was  made  to  ap[>ear.  It 
is  well  settled  tbat  the  only  way  by  which 
errors  occurring  on  a  trial  can  be  brought 
here  for  review  Is  by  bill  of  exceptions. 
Bannon  v.  Louisville  Trust  Co.,  Adm'r,  150 
Ky.  401,  160  S.  W.  510;  Louisville  Ry.  C5o. 
V.  Gaar,  112  S.  W.  1130;  Paducah  Light  Co. 
V.  Bell,  85  S.  W.  216,  27  Ky.  Law  Rep.  428 ; 
<3eo.  T.  Stagg  Co.  V.  Brlghtwell,  92  S.  W,  8. 
28  Ky.  Law  R^.  1220.  In  this  instance  the 
alleged  mlsoondnct  of  the  trial  court  is  not 
ahovn  by  tbe  bill  of  excei^tions.  bat  appears 
only  ftom  an  aflUaTlt  of  plaintiff.  O^at  be- 
ing tru^  it  cumot  be  consldeTed.  . 

Considered  In  the  ligbt  of  tbe  facts,  we 
find  no  errors  In  the  adndssion  or  rejection 
of  testimony  or  In  tbe  Inatfiictlons  tbat  vU] 
Justify  a  rerersat  It  ts  manifest  that  tbe 
jury,  bdDg  guided  by  tbe  decided  wei^t  of 
evidence  took  tbe  vlevr  that  plaintiff,  at  the 
time  of  tbe  accident,  was  digging  coal  torn. 
the  entry  stomp,  contrary  to  the  rules  of  the 
mine,  and  tbat  bis  own  n^tUgence  was  the 
proximate  cause  of  bis  Injiuy. 

Judgment  affirmed. 


NASHVILLB,  C  A  ST.  L.  B.  CO.  v.  BANKS. 
<Coart  of  Appeals  of  Kentucky.  Dee.  19;  1918^ 
1.  Dauaobb  (i  216*)— Personal  Ikjt7bxb8— 

ASSBSSUEHT  OF  DAUAOES— INSTBUOTIONB. 

An  instruction,  in  an  action  for  the  loss  of 
both  hands,  that  the  jury,  on  finding  for  plain- 
tiff, sboula  asBesB  Bncfa  sam  aa  will  fair^  com- 
pensate him  "for  Injuries  to  hia  person,  for  loss 
of  time  occasioned  on  account  of  said  Injuries; 

*  *   *   for    physical    and    mental  suffering 

*  *  *  on  account  of  said  injuries,  and  for 
permanent  injury  to  him  lesseninc  his  power  to 
earn  money,"  is  erroneoaa,  and  the  words  "for 
injuries  to  his  person"  should  be  omitted,  and 
the  words  "diminution  of*  should  be  substituted 


for  the  words  "permanent  injuiy  to  him  lessen- 
ing," so  as  to  read  "any  diminutifni  of  his  pow- 
er to  earn  money." 

[Ed.  Note.— For  otber  cases,  see  Damages, 
Cent  Dig.  H  64S-66S;  Dec  Dig.  f  216.*1 

2.  Mastbb  and  Sbevaitt  (I  296*)— iNJuaT  to 

SEBVANI^ISSUKS— I  NSTBUCnONB. 

Where,  In  an  action  for  Injuries  to  a  brake- 
man  white  between  cars  to  onconple  them,  the 
company  pleaded  contributory  negligence,  tbe 
court,  in  submittinK  the  issue  of  the  brakeman's 
negligence,  must  follow  the  nleading  and  sabmlt 
the  &ctB  alleged  and  proved,  and  state  that  it 
was  the  duty  of  the  firakeman  to  perform  his 
duties  in  a  way  that  was  usual  or  reasonably 
safe,  and  to  exercise  such  care  as  might  be  rea- 
sonably expected  of  a  man  of  ordinary  prudence 
under  like  elrcnmstanoes,  or  be  was  guilty  «f 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Gent  Dig.  II  1180-1194;  Dec  Dig.  | 
296*3 

3.  COUUEBOB  (S  27*)— IlTTSBSIAXX  COMUEBCB— 

What  CoRmTDTKs. 

A  brakeman  engaged  in  switcfaina  cars  for 

transportation  from  one  state  to  another  Is  en- 
gaged in  interstate  commerce,  though  the  train 
on  which  he  is  employed  runs  only  between  two 
points  in  a  state. 

[Ed.  Note.— For  other  cases,  see  Commeroe, 
Cent  Dig.  I  26 ;  Dec.  Di^TST.*] 

4.  NtaUOBNCE  U  101*)— INJUBT  TO  SeBTAHT— 
CONTBIBUTOBT  NEOUGBHOB— FBDEBAI.  Bm- 
PLOTEBS'  LlABXLITT  AOT. 

Under  the  federal  Employers'  Liability  Act 
(Avni  22, 1908.  c  149,  85  Stat  65  [U.  STOomp. 
St  Supp.  1911,  p.  1322]),  declaring  Chat  con- 
tributory negligence  shall  not  bar  a  recovery,  but 
the  damage  shall  be  diminished  in  proportion  to 
the  negligence  of  the  injured  employ^,  an  em- 
ploy* suBtalning  a  personal  injury  cannot  re* 
covtf  toll  danuges,  but  onlv  a  proportional 
amount  bearing  the  same  relation  to  tbe  full 
amount  as  the  negligence  attributable  to  the  rail- 
road company  bears  to  the  entire  negligence  at- 
tributable to  both,  and  an  iuatrpctlon  that  If  Hie 
employe  was  guilty  of  negligence  which  contrib- 
ute to  his  injuries,  the  jury  must  diminish  the 
damages  in  proportion  to  the  amount  of  negli- 
gence attributable  to  him  in  producing  the  in- 
jury, is  erroneooB. 

(Ed.  NotAi—Vm  other  cases,  see  Negligence, 
Cent  Dig.  11  8S,  168,  IM;  Dec  Dig.  1 1(0.*] 

5.  Tbxal  d  238*)  — iHarBuonoHa— Sinn- 

CIBNCT. 

The  Instructions  must  be  sufQciently  con- 
crete to  bring  before  the  jury  the  law  of  the 
ease,  and  instructions  which  do  not  wesent  a 
party's  theory  of  Uie  case  are  insufflaeBt. 

gBd.  Nota— For  other  casss,  see  TMaL  Cent 
.  H  S27-B30;  Dec  DIg~l  233.*] 

Appeal  from  Circnlt  Court,  McCracken 
County. 

Action  by  George  Banks  against  the  Nash- 
ville, Gbattanooga  ft  St  Louie  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 

new  trial. 

Wheeler  &  Hushes,  of  Paducah,  and  Claude 
Waller,  of  Nashville,  Tenn.,  for  appellant. 
Samuel  A.  Anderson,  of  St  Paul,  Mlmu,  and 
Oliver  &  Oliver  and  Jos^b  R.  Grogan,  all  of 
Paducah,  for  appellee. 

HOBSON,  0.  J.  George  Banks  was  a 
brakeman  In  tbe  service  of  tbe  Nashville, 
Chattanooga  A  St  Louis  Railway,  which  op- 
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crates  a  railway  from  Memphia,  Tenn.,  to 
Faducah,  Ky.,  .that  division  being  known  as- 
tbe  Faducali  &  Memphis  DlTlslon;  also  a 
line  of  railway  from  Nashville,  Tenn.,  to 
Hickman,  Ey.,  the  two  divisions  crossing  at 
Hollow  Rock  Junction.  The  train  on  which 
Banks  was  employed  ran  from  Memphis  to 
Hollow  Bock  Junction,  and  while  It  was 
there  he  sustained  injuries  to  recover  for 
which  he  brought  this  action  under  the  fed- 
eral Employers'  LiablUty  Act  (Act  April  22, 
1906,  c.  149,  86  SUt  65  [U.  a  Comp.  St 
Snpp.  1911,  p:  1322]). 

The  following  agteeO.  sUpnlatlon  was  made 
part  of  tbe  record:  ^Ttaat  at  tbe  time  plain- 
tiff recdved  the  injuries  complaiDed  of  by 
him  in  this  action,  he  was  In  tbe  empU^  of 
the  defendant  as  a  brakman  or  flagman,  and 
at  said  time  was  working  as  sncb  with  a 
freight  train  wbich  was  made  up  at  tbe  city 
of  Memphis  In  tbe  state  of  Tennessee,  and 
known  as  an  'extra  frdgbt  train,'  composed 
of  a  locomotive,  tendov  nine  frdght  cars, 
some  of  whi<dt  freight  cars  were  loaded  with 
merehnndlse  in  the  states  of  Mlsslsslpid  and 
Alabama  and  transported  by  other  railroad 
companies  to  the  dty  of  M^phis,  and  there 
deliTered  to  this  defendant  ber^  and  by 
the  defendant  put  into  said  train,  which  was 
tranaawrted  by  tbe  defendant  over  Its  rail- 
road as  a  part  ot  tbe  train  complained  of  to 
HoUow  Bock  Jundlon  in  the  state  Of  Tennes- 
see; that  at  Jaiekson  in  tiie  state  of  Ten- 
nessee a  car  loaded  with  lumber  was  deliv- 
ered to  tbis  defendant  which  was  put  into 
said  train,  also  an  empty  fright  car  was  put 
into  said  train  at  JaduKm,  Tenn.,  and  said 
train,  as  thus  made  np,  was  by  tbe  defendant 
banled  to  Hollow  Bock  Junction,  wbich  place 
Is  also  In  tbe  state  of  Tennessee  at  wbich 
place  the  injury  complained  of  by  plaintiff 
vras  sustained;  that  at  said  place  said  train 
was  divided  or  split  up.  and  one  empty  box 
car  hauled  by  tbls  defendant  by  anotbor 
train  over  its  line  of  road  to  tbe  city  of 
Faducah  In  tbe  state  of  Kenta<A7,  and  tbe 
one  loaded  with  lumber  which  was  received 
at  Jackson  in  the  state  of  T^nessee  con- 
signed to  Evansvlll^  in  tbe  state  of  Indiana, 
was  by  the  d^ndant  hauled  to  Paris,  in  the 
state  of  Tennessee,  and  there  delivered  to 
the  Louisville  &  Nashville  Ballroad  Company 
to  be  transported  to  tbe  consignee  at  tbe 
dtr  of  jSvansvlUe  in  tbe  state  ot  Indiana, 
and  ttiree  of  said  cars  which  were  loaded 
with  cotton  were  hauled  by  the  defendant  to 
Chattanooga,  in  the  state  ot  Tennessee,  and 
two  of  the  cars  in  said  train  were  loaded 
with  iQTttes  at  Mobile,  Ala.,  and  received  by 
the  defendant  from  another  railroad  at  the 
dty  d  Memphis  and  was  a  part  of  said  train 
from  Memphis  to  Hollow  Boek  Junction,  and 
tnm  said  Hollow  RoA  Junction  carried  to 
Nastavllie,  in  tlie  state  ot  Tennessee,  and  one 
of  said  cars  in  said  train  was  an  empty  box 
ear,  and  was  consigned  to  Atlanta,  in  the 
state  of  Oeorgla,  and  one  other  ot  said  empty 
box  ears  was  consigned  to  Puryear,  In  the 


state  of  Tennessee;  that  each  and  all  ot  said 
cars  proceeded  on  to  their  respective  desti- 
nations after  leaving  said  HoUow  Rock  Junc- 
tion In  Tennessee." 

When  the  train  reached  Hollow  Rock  Junc- 
tion, it  was  necessary  to  take  some  of  the 
cars  from  that  train  and  place  them  on  an- 
other track,  where  a  train  destined  for  Nash-. 
viUe  would  take  them  and  carry  them  to 
Nashville.  Tbe  conductor  left  the  train  in 
charge  of  Banks  and  went  to  the  depot  to 
attend  to  other  duties.  The  train  was  pulled 
up  beyond  the  switch.  Banks  threw  the 
switch  and  gave  tbe  engineer  the  back-up  slg- 
I  nal,  and,  as  tbe  cars  passed  him  backing 
'  down  the  side  track,  be  got  up  on  the  side  of 
I  one  of  the  cars  so  as  to  ride  down.  When  be 
'  bad  backed  in  far  enough,  he  gave  the  engi- 
neer a  atop  signal.  At  this  time  the  engineer 
I  was  around  the  curve  from  him,  and  so  the 
'  signal  was  passed  on  to  the  engineer  by  Sil- 
I  er,  another  brakeman  who  stood  out  from 
I  the  train  for  this  purpose.  As  to  what  fol- 
I  lowed  the  proof  Is  couSlcting.  According  to 
the  proof  for  Banks,  the  engineer  stopped  the 
train  in  obedience  to  the  signal,  and  after 
It  was  stopped  Banks  went  In  between  the 
cars  to  cut  off  the  cars  that  were  to  be  left 
on  that  track.  He  pulled  t^e  pin  at  the  cou- 
pling and  turned  the  angle  cock  on  the  front 
car.  He  thai  took  bold  of  tbe  air  hose  with 
one  band  and  reached  over  with  tbe  other 
band  to  turn  tbe  angle  cock  on  tbe  rear  cars, 
and  Just  at  tbis  juncture  13ie  engineer,  with* 
out  any  signal  from  bim  so  to  d<^  again  back- 
ed tlw  cars,  catdilng  both  ot  his  hands  in 
the  bumper,  and  so  Injuring  them  that  both 
had  to  be  amputated.  On  the  other  hand,  the 
proof  for  tbe  defmdant  is  to  the  effect  that 
Banks  was  riding  on  the  rear  car  that  was 
to  be  left  in  the  train,  and  that  be  reached 
over  and  turned  the  angle  cock  on  this  car 
b^re  he  got  off  it;  that  be  then  got  down 
on  the  ground,  and,  wlille  the  ors  wore  stlU 
moving,  went  in  b^ween^  tbe  cars,  polled  the 
idn,  and  then  took  hold  of  the  air  hose  with 
one  hand  and  reached  over  with  the  other  to 
the  angle  cock,  and,  when  he  did  this,  he  set 
the  brakes  on  the  rear  cars  In  emergency, 
causing  tbe  wheds  to  stop  ravolvii^i  and 
that  this  caosed  tbe  forward  part  of  the 
train,  wliidi  was  stlU  in  motion,  to  bump 
against  the  rear  cars,  thus  inflicting  upon 
bim  tlie  injuries  wbiOh  he  reoelTed.  Tbe 
proof  for  the  defendant  ^so  showed  tlut  it 
was  improper  axid  vwy  dangecons  to  attonpt 
to  uncouple  tbe  cars  in  this  way,  and  that 
if  Banks  had  followed  tlra  usual  wi^  of  do- 
ing the  work  there  would  have  been  no  dan- 
ger In  It  The  Jury  found  for  the  plaintifl' 
in  the  sum  of  $20,000.  Tbe  court  refused  a 
new  trial  and  gave  Judgment  upon  the  ver- 
dict The  defendant  appeals. 

Tbe  ddef  complaint  on  tbe  aH)eal  is  aa  to 
the  instructions  ot  tbe  court  We  see  no 
objection  to  Instructions  1  and  2.  Instruc- 
tions 8,  4,  and  6  are  in  these  words:  "(8) 
If  you  flnd  tor  the  plaintiff,  you  will  assess 
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in  his  faror  such  mm  In  damages  as  you 
may  believe  from  the  evidence  in  this  case 
will  fairly  and  reasonably  compensate  him 
for  injuries  to  his  person;  for  loss  of  time 
occasioned  on  account  of  said  injuries,  if  any, 
not  exceeding  $600 ;  for  physical  and  mental 
suffering,  if  any  of  either,  on  account  of  said 
injuries;  and  for  any  permanent  injnry  to 
him  lessening  bis  power  to  earn  money,  but 
in  all  not  exceeding  the  amount  claimed  In 
the  petition,  to  wit,  $100,000.  (4)  Although 
you  may  believe  from  the  evidence  in  this 
case  that  defendant  was  guilty  of  negligence 
on  the  occasion  complained  o^  and  as  defin- 
ed to  you  by  lustmction  No.  1  herein^  yet,  if 
you  shall  further  brieve  from  the  evidence 
ttiat  plaintiff  was  also  guilty  of  negligence  in 
tbe  performance  of  bis  duties  as  brakeman 
at  the  time  complained  of  by  him,  then  he  is 
chargeable  with  contributory  negligence,  and 
11  you  shall  believe  from  the  evidence  In  this 
case  that  plaintiff  was  guiUy  of  negligence 
as  mentioned  to  yon  In  this  Instruction,  and 
that  sneh  negligence  on  his  part  contributed 
to  bring  about  the  injuries  to  talm  and  but 
for  which  he  would  not  have  been  injured, 
then  you  will  ^iiwin^wh  tSia  damage^  if  any, 
you  may  assess  In  his  favor,  in  proportion 
to  the  amount  of  negiigenoe,  if  any,  attribu- 
table to  bim  in  cauidng  or  producing  tbe  in- 
jury complained  of  by  bim.  (5)  13ie  court 
further  instructs  you  that  U  you  shall  be- 
lieve from  the  evidence  in  tills  case  that  tbe 
injuries  received  by  plaintiff  were  caused 
wholly  and  solely  by  his  own  negligence  and 
without  any  negligence  on  the  part  of  de- 
fendant, as  defined  to  you  by  Instruction  No. 
1  herein,  then  the  law  is  for  the  defendant, 
and  you  will  so  find." 

[1]  The  words  "for  Injuries  to  his  person" 
should  have  been  omitted  from  Instmction  3. 
What  would  compensate  a  man  for  loosing 
both  of  his  txands  Is  too  uncertain  to  be  sub- 
mitted to  a  jury.  We  have  often  laid  down 
the  measure  of  da'mages  in  this  class  of 
cases,  and  have  unifonnly  condemned  such 
expressions  as  this  in  instructions.  L.  &  N. 
R.  R.  Co.  v.  Logsdon,  114  Ky.  746,  71  S.  W. 
90S,  24  Ey.  Law  Rep.  1666;  L.  &  N.  R.  B. 
Co.  V.  Han,  115  Ky.  576,  74  S.  W.  280,  24  Ky. 
Law  Rep.  2487;  Cincinnati,  eta,  B.  Co.  v. 
Qiboney,  124  Ky.  809,  100  S.  W,  216,  30  Ky. 
Law  Rep.  1006 ;  Lexington  R.  Co.  v.  Herring, 
96  S.  W.  558,  29  Ky.  Law  Rep.  794 ;  Paducah 
Traction  Co.  v.  Burradell,  104  S.  W.  709,  81 
Ky.  Law  Hep.  1062;  L.  &  N.  R.  R.  Co.  v. 
Pearcy,  121  8.  W.  1037.  The  words  "diminu- 
tion or*  should  also  be  substituted  for  the 
words  "i>ermanent  Injury  to  him  lessening," 
80  ttiat  ttiis  part  of  the  instruction  will  read : 
"any  diminution  of  bis  power  to  earn  mon- 
ey." 

[2]  instruction  4  is  faulty  in  that  It  no- 
where defines  the  duty  which  the  law  re- 
quired of  tbe  plalntifT  under  the  evid^ce. 
The  duties  required  of  the  defendant  were 
defined  in  Instruction  1,  but  in  instruction  4 


the  court  only  told  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
was  also  guilty  of  negligence  In  the  perform- 
ance of  his  duties  as  brakeman,  then  he  was 
chargeable  with  contributory  negligence. 
The  defendant  by  its  answer  aptly  pleaded 
the  facts  relied  on  as  constituting  contribu- 
tory negligence  ou  the  plalntlfTs  part,  and 
when  this  is  done  the  court  should  in  its 
Instructions  follow  the  pleading  and  submit 
the  facts  therein  alleged  to  the  Jury.  In 
lieu  of  the  part  of  the  instruction  referred 
to,  the  court  should  have  told  the  Jury  that 
it  was  the  duty  of  the  plaintiff  to  perform 
his  duties  in  the  way  that  was  usual  or  rea- 
sonably safe;  and  to  exercise  anch  care  in 
performing  them  as  might  be  reasonably  ex- 
pected of  a  man  of  ordinary  prudence  under 
like  circumstances,  and  that,  it  be  failed  to 
do  this,  he  was  gnUty  of  contributory  n^fli- 
gence. 

[t,  4]  Olw  facts  a^%ed  showed  clearly  Hut 
this  train  was  oignged  in  Interstate  com- 
merce and  that  the  actl«m  was  properly 
brought  under  the  federal  Employers'  Lia- 
biUty  Act  That  act  provides:  "Gontrlbn- 
tory  n^llgence  shall  not  bar  a  recovery,  but 
the  damages  shall  be  mmlnished  by  tbe  Jury 
in  proportion  to  the  asumnt  of  negligence 
attributable  to  sacb.  employ^.**  Ctmatming 
1Mb  statute,  the  United  States  Supreme 
Court,  in  Norfolk  &  Western  B.  Go.  Earn- 
est; 229  U.  S.  114,  83  Sup.  CL  654,  67  L.  Ed. 
109G,  said:  "The  statutory  direction  that  the 
diminution  shall  be  in  looportlon  to  the 
amount  of  negligence  attributable  to  such 
employs*  means,  and  can  only  mean,  tliat, 
where  tlie  causal  negligence  is  partly  at- 
tributable to  Um  and  partly  to  the  carrier, 
he  shall  not  recover  full  damages,  but  only 
a  proportional  amount,  bearing  the  same 
relation  to  tlie  full  amount  as  llie  negligence 
attribntable  to  the  carrier  bears  to  tbe  en- 
tire negligence  attributable  to  both;  thepur^ 
pose  being  to  abrogate  the  common-law  rule 
completely  exonerating  the  carrier  from  lia- 
bility in  such  a  case,  and  to  substitute  a 
new  rule,  confining  the  exoneration  to  a  pro- 
portional part  of  the  damages,  corresponding 
to  tbe  amount  of  negligence  attributable  to 
the  employ^."  The  instruction  of  tbe  court 
does  not  conform  to  the  rule  thus  laid  down. 
It  does  not  In  terms  state  what  the  amount 
of  negligence  attributable  to  him  is  to  l>e  In 
proportion  to;  but,  as  in  the  previous  i>art 
of  the  instruction  the  negligence  of  the  de- 
fendant and  his  negligence  are  referred  to, 
we  think  tbe  natural  meaning  of  the  instruc- 
tion is  tluit  the  damages  are  to  be  diminish- 
ed in  the  proportion  to  tbe  amount  of  negli- 
gence attributable  to  him  and  that  attribu- 
table to  defendant,  whidi,  as  shown  above^ 
Is  not  the  construction  of  tiie  statute  adopted 
by  the  Supreme  Court 

[S]  Instruction  5  Is  so  general  tliat  it  does 
not  clearly  present  the  d^endant^s  theory  of 
the  case;  and  no  otber  instnicttwi  was  gtvea 
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presentiiig  Its  Bide  of  the  case.  We  liave, 
iu  a  number  of  cases,  held  that  Qie  instrnc- 
tions  should  be  Bufflclently  concrete  to  bring 
the  mind  of  the  Jury  Intelligently  to  tba 
law  of  the  case.  L  ft  N.  B.  R.  Co.  t.  King, 
181  Ky.  347, 116  S.  W.  196;  Johnson  Wes- 
terfleld,  143  Ky.  10,  135  S.  W.  426;  Bauer  v. 
L  a  R.  B.  Ca,  156  Ky.  183,  160  S.  W.  933. 
In  Ilea  of  Instruction  5;  on  another  trial  the 
court  will  glre  the  Jury  this  Instruction: 
(5)  If  you  shall  believe  from  ttie  erldenoe 
that  the  plaintiff  went  In  between  the  cars 
while  they  were  In  motion,  and  sustained 
the  Injuries  sued  for  before  the  train  came 
to  a  stop,  you  will  find  for  the  defendant 
Judgment  reversed,  and  cause  remanded 
for  a  new  tzlaL 


LOTnSVnJiB  ft  N.  B.  CO.  T.  STBWABT'S 

ADM*X. 

<Coart  of  Appeals  of  Kentucky.  Dec.  10,  191S.) 

1.  Masteb  and  Sebvant  (I  250%,  New,  vol. 
IS  Key-No.  Series)— PutAOiNO— What  Law 

OOTBBHB. 

Where  a  general  allegation  of  Diligence 
is  snflBcient  in  t^e  courts  of  a  state,  such  atle- 

filtlon  is  good  in  an  action  under  the  federal 
mployer/LiabiUty  Act  (Act  April  22,  1908,  c 
149, 36  Stat.  65  I U.  &  Comp.  St  Sumi.  ISll,  p. 
1322]>,  though  the  petition,  if  the  action  had 
been  Drought  in  the  federal  court,  would  be  bad 
nnlesB  it  set  np  vi^  particularity  the  act* 
of  negligence  complained  of. 

2.  MA0IBB  AND  SKBVAHT  (J  276*)— IKJOK  TO 
SEBVAnT  —  NeOUGENCB  —  QUESnOK  FOB 

Jttbt. 

In  an  action  nnder  the  federal  Bmployera* 
LfabiU^  Act  <Act  April  22.  1908.  c.  149,  86 
Stat  66  [U.  &  Comp.  St  Supp.  1911,  p.  1322]) 
for  ttie  death  of  an  engineer,  evidence  *eld  not 
to  show  the  negligence  at  the  rear  flagman  in  ap- 
plying the  emergency  air  brake,  thereby  stopping 
the  train  so  suddenly  as  to  ttirow  the  engineer 
against  the  window  of  the  cab,  causing  injuries 
xesnlting  in  his  death. 

tEd.  Note— For  other  cases,  see  Blaster  and 

97iri5w%.M*^ 

S.  IfASlXa  Alio  SXBVAITT  (S  278*)— IlTTUBT  TO 
SXBVAITT— NBOUOCNOE— EVIOENCB. 

In  an  action  under  the  federal  Bmployera' 
Liabili^  Act  (Act  April  22,  1908,  c.  149,  35 
£tut  65  [IT.  S.  Comp.  St  Supp.  1911,  p.  1322]) 
for  the  death  of  an  engineer,  evidence  held  to 
show  that  the  conductor  was  n^igent  in  giv- 
ing signals  to  the  engineer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  954,  956-958,  960-969, 
«71,  972,  977;  Dec.  Dig.  §  278.*] 

4.  Death      9e*)~AcTioN  yos  Death— Dah- 

AGES. 

The  measure  of  damages  in  an  action  for 
n^ligent  dnth  is  such  as  will  compensate  the 
cstete  <MC  decedent  for  the  destruction  of  his 
earadng  power,  and  tlie  Jury  in  arriving  at  the 
amount  must  consider  ail  the  evidence  bearing 
on  the  question. 

[Ed.  Note.— For  other  case&  see  Death.  Cmt 
Wg.  H  108,  109,  111-116,  120;  DetDlg.  { 


6.  Death  (I  101*)— Action  mb  Negligent 

DBATH—DAUAaES— AfFOBTIONIIBNT. 

In  an  action  under  the  federal  Employers' 
LiabUity  Act  (Act  April  22,  1908,  c.  14:9,  36 
Stat.  65  [U.  S.  Comp.  St  Supp.  1911.  p.  1SZ2]) 
for  negligent  death,  the  jury  should  apportion 
the  recovery,  if  any,  between  the  beneficiaries. 

[Bd.  Note.— For  other  cases,  see  Death.  Gent 
Dw.  H  132-140;  Dec.  DigTf  101.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  William  H.  Stewart's  adminis- 
tratrix against  the  Louisville  ft  Na^ville 
Railroad  Company.  Frmn  a  judgment  for 
plaintiff,  defendant  appeals.  Beversed,  with 
directions  to  grant  new  trial. 

Bemjamln  D.  Warfield,  of  Louisville,  and 
Sims  ft  Bodes,  of  Bowling  Qreen,  for  appel- 
lant Wright  ft  McElroy,  of  BowUng  Green, 
and  Haselrigs  ft  Haaeliig&  of  Frankfort,  for 
appellee. 

TURNER,  J.  On  September  6,  1908,  WU- 
11am  H.  Stewart  an  engineer  employed  by 
appellant,  while  running  a  train  from  Paris, 
Tenn.,  to  Bowling  Oreen,  Ky.,  was  Injured, 
and  as  result  thereof  died  22  days  later  from 
Inflammation  of  the  brain.  Thereafter  his 
wife  qnallfled  as  administratrix,  and  insti- 
tuted this  action  as  personal  representative 
seeking  damages  under  the  Employers'  Ua- 
blUty  Act  of  April  22.  1908  (chapter  149,  35 
Stat  66  [U.  S.  Comp.  St  Supp.  1911,  p. 
1322]).  The  Jury  returned  a  verdict  for 
920,000,  and  from  a  Judgment  on  that  Terdict 
this  appeal  is  prosecuted. 

Upon  the  occasttm  in  question  the  train 
was  coming  north  from  Paris,  Tenn.,  towards 
Bowling  Green,  Ky.  When  It  reached  Cum- 
berland CHty,  Tenn.,  it  met  a  south-bound 
freight  train,  and,  accordingly,  the  north- 
bound train  went  In  on  the  single  switch 
which  was  at  ^t  p<dnt,  so  that  the  frdght 
train  might  proceed  south;  but  there  was 
also  due  at  that  point  a  south-bound  passen- 
ger train  in  a  short  time,  and  Stewart^s  train 
bad  to  wait  there  until  it  also  went  south. 
Stewart's  train  had  to  clear  the  main  track 
first  to  let  the  freight  train  proceed  sontli, 
and  later  to  permit  the  passenger  train  to 
pass.  Stewart's  freight  train  was  a  long 
train,  and  there  were  several  cars  standing 
on  the  side  track  when  his  train  went  In  on 
it  The  cars  so  standing  were  coupled  to  the 
engine  and  pushed  ahead  of  the  engine  on 
the  side  track  as  It  proceeded  north.  When 
the  freight  train  had  gone  far  enough  north 
to  clear  the  main  track  at  the  south  end  of 
the  switch  to  enable  the  freight  train  stand- 
ing on  the  main  track  to  pass  south,  the  cars 
so  pushed  ahead  of  the  eflglne  on  the  side 
track  were  either  on  the  main  track  at  the 
north  end  of  the  switfdi  or  so  dose  to  the 
main  track  as  to  foul  it  or  not  to  be  "In  the 
clear"  of  the  main  trades  upon  whl<A  the 
passengtf  train  which  was  shortly  expected 
from  the  north  must  pass.  The  flagman  in 
charge  of  the  rear  end  of  the  train,  after  bis 
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train  waa  on  the  switch,  threw  the  switch 
and  locked  it,  as  it  was  his  duty  to  do,  so 
that  not  only  the  freight  train  but  the  ex- 
pected passenger  train  might  proceed  south. 
After  the  freight  train  had  goue  south,  the 
conductor,  who  was  up  near  the  engine  and 
cars  near  the  north  end  of  the  swibA,  signal- 
ed the  engineer  to  back  Ma  train,  evidently 
with  the  purpose  of  leaving  the  north  end  of 
the  switch  dear  so  that  the  passenger  train 
might  pass ;  a  flagman  had  already  been  sent 
out  to  flag  the  approaching  passenger  train 
to  the  north. 

There  were  three  crossings  going  over  the 
side  track,  one  very  near  the  south  end  dt 
the  switch,  and  the  other  two  were  bIo<^ed 
by  the  standing  freight  train.  It  was  the 
duty  of  the  company  to  keep  these  crossings 
open,  and  the  rear  flagman,  as  soon  as  he 
had  closed  the  switch,  started  up  to  the  mid- 
dle crossing  to  see  if  anybody  wanted  to  get 
through,  and  if  necessary  to  open  It;  but, 
before  he  reached  the  middle  crossing,  the 
conductor  up  at  the  front  of  the  train  gave 
the  engineer  a  signal  to  back  bis  train,  and 
tfila  he  proceeded  to  do.  The  rear  flagman, 
whose  duty  it  was  not  only  to  keep  the  cross- 
ings open,  but  to  throw  the  switch  at  the 
south  end  80  that  the  switch  would  not  be 
split,  and  to  avoid  a  possible  derailment  of 
cars.  Immediately  started  back  while  the 
train  was  moving  for  the  purpose  of  throwing 
the  switch ;  but  when  he  reached  the  rear  of 
the  train,  doubting  whether  he  had  time  to 
unlock  and  throw  the  switch  before  the  ca- 
boose reached  It,  he  put  on  the  emergency 
air  brake  from  Uie  rear  of  the  train  called 
an  angle-cock,  and  stopped  the  train  before 
the  caboose  reached  the  switch,  and  Just 
about  where  it  fouled  the  main  track.  The 
putting  on  the  emei^ency  In  this  way  from 
the  rear  had  the  effect  to  immediately  stop 
the  whole  train,  and  cause  a  considerable 
Jerk  or  Jar,  and  it  is  claimed  by  the  plain- 
tiff that  this  Jerk  or  Jar  threw  him  up 
against  the  side  of  the  cab  of  the  engine  and 
bruised  his  shoulder  and  injured  his  head  in 
such  way  as  resulted  In  his  death. 

The  crew  of  the  train  consisted  of  fire 
men:  Jones,  the  conductor;  Stewart,  the 
engineer;  Minor,  the  brakeman  at  the  front 
of  the  train;  and  Hill,  the  flagman  at  the 
rear  of  the  train ;  and  Sorrels,  the  fireman. 
Jones,  the  conductor,  did  not  testify  upon 
the  trial;  but  we  have  the  testimony  of 
Minor,  Hill,  and  Sorrels.  The  testimony  is 
that  the  siding  was  not  long  enough  to  hold 
Ste^rt's  train  and  the  cars  which  were 
already  on  It,  and  at  the  same  time  be  clear 
of  the  main  track  at  both  ends,  so  that  it 
was  necessary  to  back  his  train  till  he  clear- 
ed the  main  track  at  the  north  end  of  the 
switch  so  that  the  passenger,  a  much  shorter 
train,  could  pull  down  the  main  track  and 
stop  clear  of  the  north  end  of  the  switch  till 
the  freight  train  could  pull  up  north  so  as 
to  clear  the  main  track  at  the  south  end ;  In 
ottier  words,  as  expressed  by  railroad  men, 


they  had  to  "saw-by."  Sorrels,  the  fireman, 
testified  that  the  conductor  gave  Stewart  the 
signal,  and  the  engineer  gave  three  blasts 
of  the  whistle,  and  then  started  back  slowly, 
and  while  so  backing  slowly,  and  after  the 
train  had  backed  a  short  distance,  the  flag- 
man, Hill,  put  on  the  emergency  application 
of  the  air  brake  at  the  rear  and  stopped  the 
train  suddenly,  and  that  the  Jar  threw  Stew- 
art up  against  the  window,  and  Stewart 
claimed  immediately  afterwards  that  it  had 
hurt  his  head  and  shoulder ;  that  the  Jar  vras 
neither  hard  nor  soft,  but  medium.  Minor 
states  that  the  emergency  application  caused 
a  "right  smart"  Jar,  that  It  stoK>ed  every 
car.  Including  the  engine,  at  once,  and  that 
such  an  application  might  endanger  some 
part  of  the  train,  or  might  result  in  injuries 
to  persons  around  or  on  the  train.  Hill,  the 
rear  flagman  who  applied  the  air,  testified 
that  he  applied  It  for  the  purpose  of  prevent- 
ing the  train  "from  splitting  the  switch,"  and 
possibly  derailing  one  or  more  cars ;  that  he 
did  not  apply  the  brakes  for  the  purpose  of 
"bunching  the  sla(^"  although  Its  application 
did  have  that  effect,  and  did  have  the  effect 
to  keep  the  rear  end  of  the  train  from  go- 
ing on  the  main  track  at  the  south  end  of 
the  switch.  He  testified  that  after  the  train 
had  pulled  onto  the  side  track  from  the  main 
track  he  threw  the  switch  and  locked  it; 
that  It  was  his  duty  then  to  go  to  the  middle 
crossing,  which  was  bjot^ed  by  the  freight 
train,  to  see  if  any  one  wanted  to  get  bj, 
and  to  cut  the  train  If  necessary  and  let 
them  by ;  and  after  he  had  locked  the  switch 
he  started  to  the  middle  crossing  which  was 
from  40D  to  600  feet  distant  from  the  lower 
crossing  near  where  the  caboose  stopped; 
that  he  had  gone  about  one-third  of  the  way 
when  the  train  began  to  back,  and  he  imme- 
diately hastened  back  towards  the  rear  of 
the  train,  and,  thinking  he  did  not  hare 
time  to  unlock  and  throw  the  switch  b^ore 
the  train  got  to  the  main  track,  he  put  on 
the  emergency  from  the  rear  and  stopped 
the  caboose  before  it  reached  the  main  track 
and  about  at  a  point  where  it  would  fotd 
the  main  track. 

Two  rules  of  the  company  were  Introdaoed 
in  evidence  as  follows:  No.  1.  "The  emer- 
gency or  Quick  action  must  never  be  used  un- 
less it  is  to  avoid  Injury  to  life  or  proper^. 
No  excuse  will  be  taken  for  Its  use  exo^t 
as  stated.  The  necessity  for  Its  aw  can  be 
readily  avoided  by  returning  the  handle  tfr 
lap  immediately  after  the  release  of  the  first 
application,  and  then  applying  the  brakes 
lightly  before  the  en^e  reached  the  exact 
spot"  It  was  shown,  however,  that  the  lat- 
ter sentence  had  no  application  where  the  air 
is  applied  from  the  rear  of  the  train.  The  oth- 
er rule  Introduced  was  as  follows:  No.  2. 
"A  train  about  to  enter  or  leave  a  siding 
must  come  to  a  full  stop  before  tiie  swltdi  Is 
thrown,  and  no  signal  must  be  given  to  start 
the  train  until  the  switch  Is  turned  and  the 
lock  la  secured  through  the  haqp.  No  attempt 
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shoold  be  made  to  close  a  switch  until  the 
last  wheels  are  off  the  switch  rails.  The 
person  who  locks  a  switch  must  grasp  the 
chain  and  pull  the  lock  and  see  that  It  Is 
securely  fastened,  and,  after  having  done  bo, 
must  look  twice  at  the  switch  rails  to  see 
that  they  are  in  t^etr  proper  positloD.  At 
meeting  or  passing  points  the  employ^  at- 
tending the  switch  will,  after  locking  it  to 
main  track,  take  a  position  not  nearer  than 
ten  feet  from  the  switch  ontO  the  expected 
train  has  passed." 

[1]  The  petition  charged  in  general  terms 
.  that  the  death  of  Stewart  was  brought  about 
by  the  negligence  of  the  agents  and  employes 
of  defendant,  bat  does  not  specify  in  detail 
the  negligence  complained  of.  It  1b  urged  by 
appellant  that  the  demurrer  to  the  petition 
should  liaTe  been  sustained  because  the  plain- 
tiff was  proceeding  under  a  federal  statute 
and  should  have  been  required  to  set  up  with 
particularity  the  acts  of  negligence  complain- 
ed of  as  he  would  have  been  required  to  do 
in  the  federal  court;  but  the  act  of  Congress 
does  not  undertake  to  prescribe  the  mode  of 
procedure  where  the  action  is  pending  in 
the  state  courts,  except  in  certain  particulars 
not  here  InvolTed.  So  that,  the  general  al- 
l^ation  of  negligence  being  held  sufficient 
in  this  state  prior  to  the  enactment  of  the 
Employes*  liability  Act,  such  a  plea  will 
be  held  good  evea  when  proceeding  under 
that  act 

[1]  It  la  urgently  insisted  for  appellant 
that  it  was  entitled  to  a  peremptory  Instmc- 
tton.  We  hare  given  above  the  substance  of 
the  evidence,  and  must  say  that,  so  far  as 
the  evidence  shows  any  negligence  upon  the 
part  of  Hill,  the  rear  flagman,  appellant's 
contention  should  have  been  sustained.  It 
was  Hill's  duty  to  lock  the  switch  at  the 
south  end  of  the  siding  Jost  as  he  did.  Un- 
der one  of  the  rules  quoted,  it  was  his  duty 
to  remain  near  tliat  switch  until  the  expect- 
ed train  had  pa^ed  on  the  main  track,  but 
he  was  relieved  from  that  duty  by  the  fur- 
ther imperative  duty  which  devolved  upon 
him  of  seeing  that  the  middle  crossing  was 
kept  open  for  traffic.  It  was  the  duty  of  the 
company,  under  the  laws  of  Tennessee,  to 
keep  those  crossings  open,  and  Hill  Imme- 
diately after  dosing  the  switch  proceeded  to 
ttie  performance  of  this  latter  duty,  and  be- 
fore he  could  get  to  tiie  middle  crossing  the 
train  began  to  back,  and  he,  knowing  that 
the  switch  was  dosed,  immediately  ran  back 
towards  the  rear  of  the  train;  but,  finding 
he  did  not  have  time  to  unlock  and  throw 
the  switch  in  order  to  prevent  the  "splitting 
of  the  switch"  and  possibly  the  derailment 
of  some  of  the  care,  and  consequent  delay  in 
tcaiBc  which  would  have  resulted  therefrom, 
be  did  file  only  thing  whldi  he  could  reason- 
ably have  done,  and  that  was  to  apply  the 
emergeicy  air  brake  by  angle-cock ;  and  it  is 
doubtful  from  the  evidence  whether  he  tlien 
applied  it  In  time  to  prevent  the  fzel|^t  train 
from  fouling  Uie  main  track. 


[3]  But  the  conductor  was  guU^  of  negli- 
gence; he  gave  the  order  to  back  the  train 
when  he  knew,  or  should  have  known,  that 
the  switch  at  the  south  end  of  the  siding  was 
locked ;  he  knew,  or  should  have  known,  that 
the  rear  flagman,  after  locking  that  switch, 
had  to  see  to  the  keeping  open  of  the  middle 
crossing,  and  therefore  knew,  or  should  have 
known,  that  the  flagman  was  not  at  the 
switch  when  he  gave  that  order  to  back,  and 
that  if  the  rear  end  of  the  train  backed  onto 
the  main  track  at  the  south  end  of  the  switch 
it  would  split  the  switch  and  possibly  de- 
rail some  cars  and  delay  traffic  He  knew 
that  under  the  rule  above  quoted  the  train 
before  entering  or  leaving  a  siding  must 
come  to  a  full  stop  before  the  switch  is 
thrown,  and  that  until  the  switch  is  thrown 
and  the  lock  secured  no  signal  must  be  given 
for  starting.  The  conductor  knew  that  hla 
train  was  too  long  for  that  siding  to  be  "In 
the  clear"  of  the  main  track  at  both  ends; 
he  necessarily  knew  that  when  he  backed 
that  train  so  as  to  clear  the  main  track  at 
the  north  end  of  the  switch  that  it  would 
probably  run  out  onto  the.  main  track  at  the 
south  end,  and  before  giving  that  oTiev  he 
should  have  known  either  that  the  switdi 
was  open  or  that  the  flagman  was  there  to 
open  it.  The  front  flagman  had  been  sent 
ahead  to  flag  the  approaching  passenger 
train,  and  there  was  no  such  emergency  ex- 
isting to  dear  the  north  end  of  the  switch 
as  justlfled  him  in  giving  the  order  to  ba<A 
until  he  knew  that  the  switch  at  the  south 
end  was  open,  or  that  the  flagman  was  there 
for  the  purpose  of  opening  it  For  these  rea- 
sons the  motion  for  a  i>eremptory  Instructloii 
was  properly  overruled. 

[4]  But  the  inetructlonB  of  the  court  were 
radically  wrong  in  several  particulars.  The 
correct  measure  of  damages  in  such  cases  has 
been  so  often  pointed  out  by  this  court  that 
it  would  seem  unnecessary  to  dte  authority ; 
but  in  this  case  in  the  first  instruction  the 
plaintiff  is  permitted  to  recover  such  a  sum 
as  will  fairly  compensate  his  estate  for  his 
death.  Instructions  similar  to  that  have  been 
frequently  condemned  upon  the  idea  that  it 
might  authorize  the  Jury  to  consider  mental 
anguish,  and  loss  of  companionship,  and  so 
on.  The  true  measure  of  damages  is  that 
sum  that  will  compensate  his  estate  for  the 
destruction  of  his  power  to  earn  money.  On 
another  trial  of  the  case  the  second  Instruc- 
tion, which  deals  alone  with  the  negligence 
of  Hill,  the  flagman,  if  the  evidence  la  the 
same,  will  under  our  view  of  the  case  prob- 
ably be  eliminated,  and  for  that  reason  we 
will  not  consider  it  Instruction  No.  8  is  er> 
roneous  for  the  same  reason  as  Instruction 
Na  1 ;  it  should  have  been  in  substance  that 
tbB  measnre  of  recovery  is  such  sum  as  will 
compensate  his  estate  for  the  destruction  of 
his  power  to  earn  money,  and  that  the  jury 
may  in  arriving  at  this  amount  consider  all 
the  evidence  in  the  case  bearing  upon  this 
question.  Instmctton  No.  A  should  be  given 
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on  a  new  trial  In  conformity  with  the  mle  laid 
down  In  Nashville,  Chattanooga  &  St.  Louis 
B.  Oo.  T.  Banks  (this  day  decided)  156  Ky. 
609,  Id  S.  W.  554. 

[6]  The  court  will  also  npon  the  return  of 
the  case  give  such  instructtons  to  the  Jury 
as  will  apportion  the  ultimate  recorery,  If 
any,  between  the  beneficiaries  as  Is  suggest- 
ed by  the  Supreme  Court  In  the  case  of  Gulf, 
Colorado,  etc.,  Ry.  Co.  t.  McGlnnls,  228  U.  S. 
173.  33  Sup.  Ct  426,  57  L.  Ed.  785. 

For  the  reasons  Indicated,  tbe  Judgment  la 
rerersed,  with  direction  to  grant  appellant  a 
new  trial  for  further  proceedings  consistent 
herewith. 


SOUTHERN  BITULITHtO  GO.  T.  DBTRE- 
VHiLB  «t  aL 

(Court  of  Appeals  of  Kentucky.  Dec.  19,  1913.) 

1.  GVIDBnOS   (I  83*)— iNDBBIBDiaSS— VAUD- 
XTX— SOHOOLBOHDS. 

On  an  issue  as  to  whether  a  city  that  had 
isBued  certain  high  Bchool  bonds  exceeded  the 
limit  of  its  lawful  indebtedness  by  executing  a 
saboeqnent  contract  for  paving,  it  would  be  pre- 
mmed,  in  the  absoice  of  evidence  to  tlie  contra- 
ry, that  tbe  citr  council  performed  the  necessary 
requirements  and  that  the  bonds  were  valid. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  1 105;  Dec  Dig.  |  83.*] 

2.  HUKICIPAL  GOBPOBATIONB  (I  863*)— Ooif- 

stitdtionax.  dsbt  lluit — obliqatioits — 
Validity. 

An  obligation  of  a  city  In  excess  o<  tbe  in- 
come and  revenue  provided  for  the  year  Is  a 
violation  of  tbe  Constitution,  tiiougb  it  is  made 
payable  in  future  years. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporatloni,  Cent.  Dig.  »  1824-1827;  Dec 

3.  UmraczPAi.  CoHPOKATioNs  (I  803*)— Fis- 
cal Adicinistbation— LnoT  or  Taxation. 

Where  a  city  tias  created  a  debt  wliicb  is 
not  in  excess  of  the  amount  which  It  ts  entitled 
to  raise  under  the  constitutional  limit  of  tax- 
aUon,  it  cannot  defeat  tbe  debt  by  failing  to  make 
the  necessary  levy  and  may  be  required  to  make 
it  witliin  tbe  constitutional  limit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1824r-1827:  Dec 
Dig:  I  863.*] 

4.  Municipal  Corpobations  (J  807*)— Debt 
Limit— Constitutional   Pbo  visions— Con - 

SntUCTION. 

Const  I  167.  provides  that  the  tax  rate  of 
cities  for  other  than  school  purposes  shall  not 
exceed  specified  rates;  that  no  shall  become 
indebted  In  any  manner  or  for  any  purpose  to  an 
amount  exceeding,  iu  any  year,  tbe  income  and 
revenue  provided  for  such  year  without  the 
assent  of  two- thirds  of  the  voters  thereof,  voting 
at  an  election  held  for  that  purpose ;  and  that 
any  indebtedness  contracted  in  violation  of  the 
section  shall  be  void.  Section  168  declares  that 
cities  shall  not  incur  indebtedness  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate 
exMsdlng  specified  maximum  percentages  on  the 
value  of  the  taxable  property  therein.  Held, 
that  a  municipality,  without  a  vote  of  the  peo- 
ple, cannot  in  one  year  create  a  debt  to  be  there- 
after pidd  in  subsequent  years  out  of  tbe  income 
and  revenue  for  such  subsequent  years,  and  for 
the  payment  of  wtiich  no  provision  can  be  made 


out  of  tbe  Income  and  revenue  provided  for  the 
year  in  which  tiie  Indebtedness  la  created,  and 
ttiat,  where  a  city  has  become  Indebted  in  an 
amount  exceeding  the  income  and  revenue  pro- 
vided for  tbe  year  1913,  a  contract  creating  an 
indebtedness  for  street  Improvements  for  that 
year  iavcdd  to  the  extent  of  the  excess. 

[Ed.  Note. — For  other  cases,  see  Municipal 
^r^oratlras^  Gent  Dig.  I  1841;  Dec  Dig.  | 

Appeal   from  Olrcnlt  Gooxt;  Gtaristlaxi 

County. 

Suit  by  George  Detrevllle  and  others 
against  the  Southern  BltuUtblc  Company 
Decree  for  complalnantSp  and  defoidant  ai^ 

peaiB,  AlUrmed. 

Hnnter  Wood  &  Son  and  Campbell  Pllcher, 
all  of  HopkinsvUle,  for  appellant  Soutball 
&  Sonthall  and  W.  H.  Soathall,  Jr.,  aU  oJ 
Hopkinsvillet  for  appellees. 

HOBSON.  G.  J.  The  city  of  HopkinsvUle 
entered  Into  a  written  contract  with  the 
Southern  Bltnllthic  Company  on  July  3, 1913, 
by  which  It  agreed  to  pay  the  company 
$8,500  for  paving  certain  parts  of  the  public 
ways  of  the  city.  George  Detrevllle  brought 
this  suit  to  enjoin  the  execution  of  the  con- 
tract on  the  ground  that  by  the  contract  an 
indebtedness  was  created  In  excess  of  tbe  In- 
come and  revenue  provided  fbr  the  year; 
and  that  the  contract  was  void  under  section 
157  of  the  Gonstltntlon.  On  the  trial  of  the 
action  the  following  agreed  statemsnt  of  fitcfei 
was  filed: 

"That  tbe  following  Items  of  the  Income 
and  resources  of  the  dty  of  HopkinsvUle  for 
the  year  1913  are  correct  and  to  be  estimated 
in  determining  the  question  whether  or  not 
the  dty  of  HopklnsvlUe  exceeded  its  re- 
sources when  it  entered  into  the  contract 
heretofore  referred  to  with  the  Sontbem 
Blttillthic  Oompany  on  tbe  8d  day  of  July, 
1918: 

Amount  of  taxes  on  rati  snA  ptnwnal 
propertT  and  tnm  tniwtblaea  auMsed 

at  14,130,879  n 

2.G10  polos  at  tLM  each  pw  pole   t.76C  W 

Amount  collected  from  delinquent  taxes 
for  the  year  1912  from  January  1.  19l3, 

to  July  s,  uu   4.ni  n 

Amount  due  on  delinquent  taxes  Cor  the 
year  UU  that  la  eollecUble   2,771  M 

Amount  collected  from  license  fees  from 
January  1,  UlS,  to  July  8,  1912   IMH  IT 

Amount  ooUected  from  fines,  do(  taxes, 
and  pounds,  tees  from  January  1  to 
July  S,  1218   2,0M  00 

Amount  cash  collected'  from  January  1, 
1S13,  to  July  S,  U13,  from  cemetery   XSO  63 

Uaklng  total  amount  of  resources  tor 
the  said  city  of  HopkinsvUle  tor  the 
year  1912   180,271  It 

"It  is  agreed  between  the  parties  hereto 
that  on  the  3d  day  of  July,  1913,  the  dty  of 
HopkinsvUle  owed  the  foUowlng  debts  whieb 
were  created  by  contract  which  should  be 
and  are  to  be  estimated  In  determining  the 
question  whether  or  not  the  city  of  Hopkins- 


•For  other  cases  see  same  topic  and  section  NUUBER  in  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  R«p*r  Indexes 
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vlUe  exceeded  the  resonices  And  Income  of 
the  city  for  the  year  1913,  to  wit: 

Mote  du»  Planters'  Bank  «  Tnut  Co  IS 

Fixed  salaries  of  oDcers  and  emplorte. . . .  aO,6Sl  T> 
0&  contracts  vlth  tbe  HopklasVlUe  Water 

Co   WOO  » 

On  coQ tract  vltli  Kentacky  Public  Bervlca 

Gompaiur  Air  street  llghtlDs  for  tlie  jsix 

ina    7.K»oo 

Amount  das  on  contracts  for  sewers   8,«4T  BO 

Amoont  M  Istunst  on  66;0M  aebeol  bonds   1«SW  00 

TlfaHny  tbe  total  amount  of  Indebted - 
ness  oC  tlte  dtr  of  HopklsnlUe  on 
July  8.  1«S  Iffr.BBl  00 

"It  is  further  agreed  between  the  parties 
hereto  that  on  the  1st  day  of  March,  1910, 
the  city  council  of  the  tAty  of  Hopkins^e 
adopted  an  ordinance  under  which  said  city 
Issued  bonds  to  the  amount  of  $40,000,  run- 
ning a  term  of  20  years  and  bearing  5  per 
cent.  Intereet,  for  the  purpose  of  erecting  a 
high  school  building  In  the  dty  of  Hopkins- 
TiUe,  which  bonds  were  dated  April  1,  1910, 
and  that  said  bonds  were  issued  by  the 
dty  without  baring  submitted  the  question 
whether  or  not  they  should  be  issued  to  a 
vote  of  the  people,  and  that  said  bonds  are 
payable  out  of  the  general  fund  of  the  dty 
of  HopklnsrUle,  and  that  there  were  certain 
conations  in  the  ordinance  under  which  said 
bonds  were  issued,  all  of  which  are  fully  set 
out  and  described  In  a  copy  of  said  ordinance, 
which  l8  filed  henwltb  and  made  a  port  of 
tUs  agreed  statement  of  fiacts,  maclced  *2.' 

•qt  iB  fnrOier  agreed  between  the  parties 
hereto  that  on  the  10th  day  of  November, 
1911,  the  dty  conndll  of  dty  of  Hopklna- 
vlUe  adopted  an  ordinance  under  which  said 
dty  issued  bonds  for  the  amount  of  $30,000, 
numing  a  term  of  20  years  and  beailng  B 
per  cent  interest,  for  the  purpose  of  erecting 
a  high  school  bnUdlng  In  OiB  tity  of  Hop* 
kinsvUle,  which  bonds  were  dated  December 
1,  1811.  and  that  said  bonds  were  issaed  by 
the  dty  without  having  submitted  the  qnes* 
tlon  whether  or  not  they  should  be  Issued 
to  a  Tote  of  the  people,  and  that  said  bonds 
axe  payable  vat  of  the  general  fond  <it  tbe 
dty  of  HopkinavUte,  and  that  there  were 
certain  conditions  in  the  ordinance  under 
which  said  bonds  were  issued,  all  of  which 
are  fully  set  out  and  described  In  a  copy 
of  said  ordinance,  which  Is  filed  herewith 
and  made  a  part  of  this  agreed  atatem^t 
of  facta,  marked  '3.* 

"It  la  further  agreed  that  on  July  3,  1913, 
$66,000  of  the  bonds  issued  by  the  dty  of 
HopkinsTllle,  as  hereinbefore  stated,  under 
ordinance  adopted  March  IjO,  1910,  and  No- 
Tember  10,  1911,  were  still  outstanding  and 
owing  by  the  d^  of  Hopklnsvllle  on  the 
8d  day  of  July.  19iS.  And  it  is  contended  by 
the  plaintiff  that  the  said  sum  of  $66,000, 
represented  by  the  $66,000  of  high  school 
bonds  hereinbefore  referred  to,  should  be 
added  to  the  sums  hereinbefore  agreed  on  as 
Indebtedness  <tf  Qie  d^  of  HopklnsTlUe  In 

161 S. 


determlnli^  the  question  whether  the  dty 
of  HopklnsTiUe  exceeded  the  constitutional 
limit  and  exceeded  Its  Income  and  resources 
for  the  year  1913,  when  it  entered  Into  the 
contract  with  the  Southern  BltuUthic  Com- 
pany on  July  3, 1913 ;  and  It  is  contended  on 
the  other  hand  by  the  Southern  BltuUthic 
Company  that  the  $66,000  indebtedness  creat- 
ed by  the  issuance  of  the  high  school  bonds 
of  that  amount,  which  remained  unpaid  on 
July  3,  1913,  and  which  were  issued  prior 
to  the  year  1913,  cannot  properly  or  legally 
be  induded  In  an  estimate  of  the  Indebted- 
ness of  the  dty  of  Hopklnsvllle  on  July  3, 
1913,  for  the  purpose  of  determining  whether 
the  dty  of  Hopklnsvllle  exceeded  Its  resourc- 
es for  tbe  year  1913  when  it  entered  Into  the 
contract  with  the  Southern  Bitulitbic  Com- 
pany on  July  8, 1913." 

HopUnarUle  has  a  population  Ism  than 
10,000  and  Is  a  dty  of  the  fourth  dass. 

Sections  157.  168.  and  1S9  of  the  Oonstlta- 
Uon,  among  other  things,  provide : 

"Tb»  tax  rate  of  dtles^  towns,  oountlm, 
taxing  districts  and  other  munidpalitles,  for 
other  than  school  purpose^  shall  not,  at  any 
time,  exceed  the  f olU)wing  rates  upon  tlie 
value  of  the  taxable  property  therein,  vi& : 
*  *  *  For  all  towns  or  dtles  having  (a 
IKvnlatton)  leas  than  ten  thousand,  seventy- 
ave  ooits  on  the  hundred  dollars.  •  *  * 
No  coonty,  dty,  town,  taxing  strict,  or 
other  mmdc^^ty  shall  be  authorized  w 
permitted  to  beocnne  indebted,  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding 
In  any  year,  the  Inoome  and  revwoe  provld- ' 
ed  for  such  year,  without  tbe'assent  of  two- 
thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  h«ld  for  that  pnrpoee;  and 
any  lQdd>tedne8s  contraded  In  vlolatlm  of 
this  sectitm  shall  be  void."   Section  167. 

"^e  revedive  dties.  towns,  oountleB,  tax- 
lug  districts  and  munldpaUttes,  slxall  not  be  - 
authorised  or  permitted  to  Incur  Indebtedness 
to  an  amount,  indudlng  existing  indebted- 
ness, in  the  aggregate  exceeding  the  follow- 
ing named  maximum  percentages  on  the  val- 
ue of  the  taxable  property  therein,  to  be  esti- 
mated by  the  assessment  next  before  the  last 
assessment  previous  to  the  incurring  of  the 
todebtedness,  viz. :  *  *  *  Cities  and  towns 
of  the  fourth  class,  five  per  centum.  ♦  •  •  " 
Section  m 

"Whenever  any  dty,  town,  cotmty,  taxing 
district  or  other  munldpallty  is  authorleed 
to  contract  an  Indebtedness,  It  shall  be  re- 
quired, at  the  same  time,  to  provide  for  the 
collection  of  an  annual  tax  suffident  to  pay 
the  Interest  on  said  Indebtedness,  and  to 
create  a  sinking  fund  tor  tiie  payment  of  the 
prindpal  thereof,  within  not  more  than  forty 
years  from  the  time  at  contracting  the  same." 
Section  169l 

The  circuit  court  held  the  contract  made 
by  the  dty  wiHi  the  BltuUthic  Company  void 
on  the  ground  that  the  dty  had  Incurred  an 
Indebtedness  in  excess  of  the  Income  and 
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rerraue  provided  for  fbe  year.  The  city  ap- 
peals. 

[1]  It  wUl  be  observed  that,  while  It  la 
st^Kilated  In  the  agreed  fttcts  that  the  hlfh 
school  bonds  were  Issued  wlUiout  a  vote  of 
the  people,  it  Is  not  stipulated  that,  in  Is- 
suing ^ther  of  these  sets  of  bonds,  the  coun- 
cil created  or  did  not  create  an  indebtedness 
in  excess  of  the  income  and  revenue  pro- 
vided tot  the  Tear;  and  the  case  seems  to 
have  been  practiced  upon  the  ground  tliat, 
nothing  appearing  on  this  subject,  the  court 
would  presume  that  the  council  did  its  duty 
and  that  the  school  bonds  were  vaHd.  This 
seems  to  be  the  rule  as  heretofore  announced 
by  the  court  Morris  v.  Hoagland,  116  S.  W. 
684;  aty  of  Louisville  v.  Gosnell,  61  S.  W. 
476,  22  Ky.  Law  B^.  1S24;  City  of  Frank- 
fort V.  Morgan,  110  S.  W.  286,  38  Ky.  Law 
B^.  297.  We  shall  dispose  of  the  case  up- 
on tUs  assompticai.  The  question  to  be  de- 
termined Is:  Must  the  966.000  of  outstand- 
ing school  bands  Issned  without  a  vote  of 
the  people  be  considered  In  determining 
whether  tiie  city  has  Incurred  an  Ind^ted- 
nees  in  excess  of  the  income  and  zevenne 
provided  for  the  year? 

[2]  The  role  is  well  settled  that  an  ob- 
Itffltton  in  excess  of  the  Income  and  revenue 
provided  for  the  year  Is  a  violation  of  the 
Constitution,  although  it  is  made  payable  in 
future  years.  Beard  v.  Hopkinsville,  00  Ky. 
280,  24  a  W.  872,  15  Ky.  Law  Bep.  756,  23 
L  B.  A.  402,  44  Am.  St  Bep.  222 ;  aty  of 
Oovlngton  v.  McEenna,  99  Ey.  508,  86  S.  W. 
618,  IS  Ey.  Law  Bep.  288;  Ramsey  v.  City 
of  ShelbyvlUe,  119  Ey.  180,  88  S.  W.  116,  26 
Ky.  Law  Bep.  1102,  83  8.  W.  1186,  27  Ey. 
Law  Bep.  141,  68  U  B.  A.  300. 

[1]  The  rule  is  also  well  settled  that  when 
a  municipality  has  created  an  Indebtedness 
whldi  is  not  In  ^cess  of  the  amount  which 
It  may  raise  nnder  the  constitnUonal  limit  of 
taxation.  It  cannot  defeat  the  Indebtedness 
by  falling  to  make  the  necessary  levy  within 
the  constitutional  limits.  City  of  Providence 
V.  Providence  Electric  Ll^t  Co.,  122  Ey.  237, 
91  S.  W.  664,  28  Ky.  Law  Bep.  1015;  Bnrkhart 
V.  yine  Grove  Common  School  District  118 
Ey.  865,  80  S.  W.  1128,  26  Ky.  Law  Bep. 
262;  Trustees  Common  School  District  v. 
Kane,  87  S.  W.  321,  27  Ey.  Law  Rep.  983; 
Lawrence  Co.  v.  Lawrence  Fiscal  Court  130 
Ky.  587,  113  S.  W.  824. 

[4]  But  the  precise  question  that  arises 
here  does  hot  seem  to  have  been  before  the 
court  in  any  previous  case.  It  is  earnestly 
insisted  for  appellant  that  each  year  the 
municipality  may  become  indebted  without  a 
vote  of  the  i>eople  to  an  amount  not  exceeding 
the  income  and  Kvenue  provided  for  that 
year,  and  that  in  determining  the  amount 
of  indebtedness  only  the  Indebtedness  cre- 
ated in  that  year  is  to  be  counted.  It  is 
insisted  that  in  section  158  the  words  used 
are  "incur  Indebtedness  to  an  amount  includ- 
ing existing  Indebtedness  In  the  aggregate  ex- 
ceeding," etc;  and  that  the  words  "includ- 


ing existing  Indebtedness^  and  the  words 
"In  the  aggregate"  are  sot  contained  In  wc- 
tton  157.  It  is  urged  that  this  «how8  that 
the  aggregate  of  Indditedness  waa  not  to 
be  considered  under  section  157,  but  only 
the  Indebtedness  Incurred  In  the  year  in 
question.  On  the  otlier  hand,  It  la  InalBted 
that  to  adopt  this  construction  of  the  Con- 
stitution would  be  to  make  It  nnneoessazy 
for  tJie  municipal  authorities  ever  to  take 
a  vote  of  tlie  people,  and  that  they  could 
create  from  year  to  year  Indebtedneaa  with- 
out taking  a  vote  of  the  people  until  Ui^ 
had  reached  the  Umlt  prescribed  In  eectton 
158.  The  dedaion  of  the  question  tuma  on 
the  proper  construction  of  these  two  sec- 
tions. 

It  will  be  observed  that  in  section  167  the 
first  clause  limits  the  rate  of  taxation  that 
may  be  levied.  Tb»  last  claase  limits  the 
power  of  the  munldpality  "to  Incur  Indebt- 
edness In  any  manner  or  for  any  purpose 
to  an  amount  exceeding  in  any  year  the  in- 
come and  revenue  provided  for  the  year" 
without  the  assent  of  the  people.  Both  parts 
of  the  section  must  be  looked  to  in  deter- 
mining its  proper  meaning.  A  limitation 
upon  the  rate  of  taxation  would  have  been 
of  Uttie  value  If  debts  without  limit  might 
be  created.  The  purpose  of  the  section  as 
a  whole  was:  First  to  Umlt  the  rate  of  tax- 
ation; and,  second,  to  require  the  munici- 
pality to  live  within  its  means.  The  words 
"to  become  indebted  In  any  manner  or  for 
any  purpose"  are  equally  as  broad  as  the 
words  used  In  section  158,  for.  If  a  munici- 
pality in  any  year  is  already  In  debt  $5,000 
and  creates  another  debt  of  $5,000,  It  will 
"become  Indebted  In  the  sum  of  $10,000." 
The  words  "In  any  manner"  show  tiiat  It  was 
Intended  that  the  municipality  should  nnder 
no  circumstances  become  Indebted  beyond 
the  limits  fixed.  To  allow  the  munldpal  au- 
thorities In  each  year  to  create  an  indebted- 
ness up  to  the  income  and  revenue  provided 
for  the  year,  regardless  of  previous  outstand- 
ing Indebtedness  created  In  former  years, 
would  be  to  defeat  the  plain  purpose  of  the 
section  In  limiting  the  rate  of  taxation  and 
In  limiting  the  power  of  the  munidpallty  to 
become  Indebted  In  any  manner  or  for  any 
purpose  beyond  the  income  and  revenue  fw 
the  year,  for  under  such  a  construction  the 
limitations  of  the  section  as  to  the  creating 
of  Indebtedness  by  a  vote  of  the  people  would 
be  practically  useless.  We  did  not  lay  down 
a  dlfTermt  rule  In  Enlpper  v.  City  of  Coving- 
ton, 109  Ky.  187,  68  S.  W.  408,  22  Ey.  Iaw 
Rep.  676,  or  In  Lawrence  County  v.  Law- 
rence Fiscal  Court  130  Ky.  687,  113  S.  W. 
824.  In  the  first  case  the  question  presented 
was  as  to  the  power  of  a  municipality  with- 
out a  vote  of  the  people  to  become  Indebted 
in  excess  of  the  Income  and  revenue  provid- 
ed for  the  year  In  case  of  emergency  the 
public  health  or  safety  should  so  require, 
as  provided  in  section  168  of  the  Constitu- 
tion, and  It  was  held  that  the  Indebtedness 
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could  not  be  created  without  a  vote  o£  the 
people,  altfaongh  In  a  case  of  emergency,  and 
that  this  limitation  found  In  section  158  only 
applied  to  the  amount  of  indebtedness  the 
manldpalltr  might  Incur  and  did  not  apply 
to  the  limitations  prescribed  in  section  167. 
In  the  other  case  It  was  held  that  the  in- 
come and  revenue  of  a  year  includes  assets 
of  the  municipality  which  are  reasonably 
collectible,  and  which  In  ordinary  mmtB 
may  be  relied  on  as  equivalent  to  cash,  and 
that,  under  the  facts  there  shown,  the  mu- 
nldpal  authorities  bad  a  right  to  assume 
that  certain  rerenues  which  had  not  been 
collected  would  be  available.  It  is  true  the 
court  said  in  that  opinion  that  It  is  not  nec- 
essary to  the  validity  of  a  municipal  indebt 
ednesB  that  the  munldiHillty  should  have 
made  provision  for  Its  inyment,  but  tills 
must  be  read  in  connection  with  the  subse- 
quent part  of  the  opinion.  In  which  the  court 
showed  what  it  meant  Section  4281t,  Ey. 
St,  subsecs.  3,  4.  and  S,  provide: 

**AU  money,  bonds  and  securities  belong- 
ing to  any  separate  fund,  or  sinking  fund, 
of  any  county,  city  or  town,  shall  be  kept 
In  a  separate  account,  and  where  said  fund 
is  that  of  any  coun^,  a  semiannual  state- 
ment thereof  upon  dates  fixed  by  the  fiscal 
court  shall  be  made  to  said  court  by  the 
treasurer,  commissioners,  or  custodian  of 
said  fund ;  and  where  said  fund  Is  Oiat  of 
any  city  or  town,  a  semiannual  statement 
thereof  shall  be  made  to  the  common  or  gen- 
eral council  of  said  city,  or  the  board  of 
trustees  of  said  town  at  Its  first  r^nilar 
meeting  In  the  months  of  January  and  July 
of  each  year,  by  the  treasurer,  commlsdon- 
ers,  or  custodian  of  said  fond."  Subsec- 
tion 3. 

"Neither  the  fiscal  court  of  any  county, 
nor  the  common  or  general  council  of  any 
city,  nor  the  board  of  toistees  of  any  town, 
shall  apend  any  money  in  excess  of  the 
amount  annually  levied  and  collected  for  that 
year  by  such  coont7>  city  or  town,  or  levied, 
collected  or  aKtroiniated  for  any  special 
purpose;  and  the  fiscal  court  of  any  county, 
and  the  common  or  general  council  of  any 
dty,  and  tbe  board  of  trustees  of  any  town, 
shaU  not  expend,  nor  suffer,  nor  permit  or 
authorize  to  be  expended,  any  money  ox  tax 
levied  and  collected  tor  any  one  purpose  to 
any  other  pnrpose  than  that  spedfled  In  the 
order,  resolution  or  ordinance  under  which 
the  same  Is  levied,  imposed  and  collected. 
Any  member  of  the  fiscal  court  of  any  coun- 
ty, or  of  the  common  or  general  coundl  ol 
any  dty,  or  of  the  board  of  trustees  of  any 
town,  who  shall  knowingly  rota  for  any  ap- 
proptlBtion  of  money,  or  for  the  making  of 
any  ctnitract  in  violation  of  this  act;  or  any 
oflleer  of  the  county,  dty  or  town  who  shall 
knowingly  do  any  act  to  impose  upon  the 
county,  dty  or  town  any  pecuniary  liability 
in  excess  of  tiie  auUiortty  in  this  act  Undted, 
shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  be  punished  by  fine  of  not  less 


than  one  hundred  nor  more  than  five  hun- 
dred dollars,  or  Imprisoned  In  the  county 
Jail  not  less  than  one  month  nor  more  than 
twelve  months,  or  both  so  fined  and  imprison- 
ed."   Subsection  4. 

"Where  the  special  object  or  purpose  for 
which  a  tax  was  levied  and  collected  has 
beea  accomplished,  completed  and  finished 
the  amount  ronainlng  in  said  special  fund, 
if  any.  shall  pass  to  and  become  a  part  of 
the  general  revenue  fund  of  the  county,  dty 
or  town."   Subsection  5. 

This  statute  was  enacted  the  better  to  en- 
force section  180  of  the  Oonstltntlon: 

"Every  act  enacted  by  the  General  Asson- 
bly,  and  every  ordinance  and  resolution 
passed  by  aiqr  county,  dty,  town,  or  munid- 
pal  board  n  local  legislative  body,  levying  a 
tax,  shaU  specify  distinctly  the  purpose  for 
which  said  tax  la  levied,  and  no  tax  levied 
and  collected  for  one  purpose  shall  ever  be 
devoted  to  anotiiOT  purpose." 

SecOtm  180  of  the  Constttution  must  be 
borne  In  mind  In  determining  the  meaning 
of  section  tB7.  To  illustnite:  If  a  munic- 
ipality in  one  year  creates  a  debt  and  levies 
a  tax  to  pay  it,  but  the  tax  Is  not  all  col- 
lected,  and  so  a  part  of  the  debt  is  left  un- 
paid, this  fund,  when  collected  In  ttie  follow- 
ing year,  must  be  applied  to  the  payment 
this  debt  and  should  not  be  considered  In 
computing  the  income  and  revenue  of  the 
year  unless  the  unpaid  debt  is  also  included 
In  the  estimate  of  the  liabilities.  A  creditor 
Is  not  defeated  in  the  collection  of  a  debt 
that  the  coundl  had  the  legal  right  to  create 
merely  because  the  tax  levied  Is  not  collected, 
or  the  council  misapplies  the  money  that 
should  have  been  paid  to  him.  Still  the  debt 
remains  and  must  be  considered  in  determin- 
ing the  amount  of  indebtedness  that  may  be 
Incurred  In  the  succeeding  year  and  each 
following  year  until  It  Is  paid.  If  the  school 
debt  was  legally  created  In  1910  and  1911, 
the  part  unpaid  in  those  years  must  be  count- 
ed as  a  debt  in  each  succeeding  year  until 
the  debt  is  paid.  No  one  interested  in  that 
debt  is  a  party  to  this  proceeding,  and,  no 
facts  being  shown  to  establish  the  invalidity 
of  the  debt,  we  cannot  assume  Its  invalidity. 
A  debt  for  school  purposes  is  within  the 
constitutional  Inhibition  no  less  than  a  debt 
for  other  purposes.  City  Council  of  Rich- 
mond v.  Powell,  101  Ky.  7,  27  S.  W.  1,  16 
Ey.  Law  Bep.  174;  Commonwealth  v.  L.  & 
N.  R.  B.  Co.,  105  Ey.  208.  48  S.  W.  1002,  20 
Ky.  Law  Rep.  1127;  Brown  v.  Board  of  Edu- 
cation, 108  Ey.  783,  67  S.  W.  612,  22  Ey.  Law 
Bep^  483.  Bonds  issued  by  a  dty  of  the 
fourth  dass  for  school  purposes  are  a  debt 
of  the  dty  and  must  be  Included  In  comput- 
ing its  Indebtedness  (City  Council  of  Rich- 
mond T.  PoweU,  101  Ey.  7,  27  S.  W.  1,  10 
Ey.  (Law  Rep.  174;  Walsh  t.  Oty  of  Fine- 
vlUe,  162  Ky.  556,  158  &  W.  IWZ),  although 
a  dlflisent  rule  applies  in  dtles  of  the  second 
dass  (Bx  parte  Cltr  ct  Newport;  141  Ky. 
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329.  132  a  W.  580,  37  L.  H.  A.  [N.  S.]  1034, 
Ann.  Cas.  1912C,  447;  ConDin  t.  Board  of 
EducaUon,  165  Ky.  387,  159  S.  W.  037). 

Where  a  debt  has  been  created  with  tlie 
assent  of  two-thlrda  of  the  voters  of  the  mu- 
nicipality voting  at  an  election  held  for  that 
purpose,  such  debt  Is  not  to  be  computed  In 
determining  the  amount  of  Indebtedness 
which  the  municipal  authorities  may  incur 
during  any  year.  Such  a  debt  must  be  pro- 
vided for  as  required  In  section  159  of  the 
Constitution  with  the  limitation  that  the 
total  tax  rate  does  not  exceed  the  maximum 
rate  allowed  In  section  157  and  wlU  cut  down 
to  that  extent  the  revenue  available  for  other 
purposes. 

Summing  up  the  matter  and  reading  the 
sections  of  the  Constitution  referred  to  to- 
gether, we  conclude: 

(1)  In  any  year  all  the  outstanding  valid 
Indebtedness  of  the  municipality  not  created 
with  the  assent  of  two-thirds  of  the  voters 
thereof  must  be  taken  into  consideratlou  in 
determining  whether  In  that  year  the  munic- 
ipality becomes  indebted  In  any  manner  or 
for  any  purpose  to  an  amount  exceeding  the 
income  and  revenue  provided  for  the  year. 

(2)  When  the  municipality  has  created  an 
indebtedness  and  has  power  under  the  Con- 
stitution to  levy  a  sufficient  tax  to  pay  the 
debt  so  that  Its  Indebtedness  will  not  exceed 
the  Income  and  revenue  provided  for  the 
year,  it  may  not  defeat  the  debt  by  falling 
to  levy  the  proper  tax  or  by  diverting  the 
fund  to  other  purposes. 

(3)  Any  Indebtedness  created  by  the  munic- 
ipal authorities  beyond  the  limits  prescribed 
is  void  to  the  extent  of  such  excess. 

A  municipality  may  have  Income  from 
other  sources  beside  the  revenue  provided 
for  the  year  by  taxation,  and  it  will  be  pre- 
sumed. In  the  absoice  of  a  sliowing  to  the 
contrary,  that  the  officers  did  their  dn^. 

(5)  It  Is  not  contemplated  by  tbo  Gonstita- 
tion  that  a  mnnidpality  shall  without  a  vote 
of  the  people  create  in  one  year  a  debt  to 
be  thereafter  paid  in  subsequent  years  out 
of  the  Income  and  revenue  for  such  snbse- 
Quoit  years,  and  tor  the  payment  of  wbi<di 
no  provision  can  be  made  out  of  the  income 
and  revenue  provided  for  die  year  In  which 
the  Indebtedness  Is  created. 

When  we  add  to  the  admitted  debt  of  the 
dty,  ¥67,851,  the  unount  of  the  sdiool 
bonds,  f86,000,  wa  have  an  aggregate  of  f  128,- 
861,  or  mnch  more  than  the  admitted  assets, 
$80,275.31 ;  and,  If  we  add  to  this  certain  dis- 
puted assets  which  appellant  inslste  should 
be  counted.  It  would  not  change  the  result 
fTe  therefore  conclude  tliat  the  dty  had  be- 
come Indebted  In  an  amount  exceeding  the 
Income  and  revenue  provided  for  the  year  on 
July  3,  1913,  when  the  contract  In  Question 
was  made,  and  that  the  drcnit  court  proper- 
ly hdd  the  contract  void. 

Judgment  affirmed. 


BTUESSY  T.  CIT7  OF  LOUISTIUJS  et  aL 
(Court  of  Appeals  of  Kentucky.  Dee.  19, 191S.) 

1.  Ei^ECTioHB  (I  6(^— School  Bucxiohs— 
Rrairr  to  Votb— Wowcir— Constitutiokai. 
Pbovisioks. 

Const  I  145,  provides  that  every  male  dti- 
cen  of  the  United  States  of  the  age  of  21,  who 
has  resided  in  the  state  one  year,  in  the  county 
six  months,  and  in  the  precinct  in  which  he  of- 
ten to  vote  60  days,  next  precediog  the  elec- 
tion, duUl  be  a  voter  in  that  prednet  and  not 
elsewhere:  but  section  155  declares  that  sec- 
tion 146  shaU  not  apply  to  the  election  of  school 
trustees  and  other  common  school  district  elec- 
tions, uid  that  such  eleetiona  shall  be  regulated 
by  the  General  Assembly,  ezcept  as  othenrias 
provided  in  the  Constitution.  JBeld,  that  section 
155  conferred  on  the  Legislatore  fall  power  to 
regulate  everything  relatfns  to  the  management 
and  control  of  the  common  schools  of  the  state, 
and  authorized  the  passage  of  Act  March  12, 
1912  (I^ws  1912,  c.  47),  authorizing  women  to 
vote  on  all  school  measures  and  questions  snb- 
mitted  to  the  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  66 ;  Dec.  Dig.  {  60.*] 

2.  ELEcnoNB  <|  65*)— VoIbbs—Sbx— "School 
DisTBicT  Election." 

The  city  of  Lauisrille  being  a  school  dis- 
trict, an  election  therein  on  a  tax  measure  is  a 
"school  district  election,"  within  Const  §  156, 
providing  that  such  elections  shall  be  regulated 
by  the  General  Assembly,  and  tliat  otber  sections 
of  the  Constitution  providing  the  qualifications 
of  voters  shall  not  apply  thereto. 

[Ed.  Note.— For  other  cases,  see  ElccUous, 
Cent  Dig.  S  62 1  Dec.  Dig.  {  66.*} 

3.  Elections  ({  65*)— Votereh-Sxx— Bond  la- 
SUE— "Scnooi.  Measube  oa  Question." 

A  proposition  for  the  issuance  of  school  im- 
provement bonds  of  the  city  of  Liouisville,  the 
proceeds  to  be  used  entirely  for  tlu  advancmocnt 
of  the  schools  of  the  city,  was  a  "school  measure 
or  questioD."  within  Act  March  12,  1912  (Laws 
1912,  c.  47),  providing  Uiat  women  shall  have 
the  right  to  vote  for  school  trostess  and  on  aU 
school  measures  and  gnestlcais. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  |  62;  Dec.  Dig.  S  66.*] 

4.  Schools  and  School  Distbicts  (|  97*)— 
School  Bonds— Bight  to  Issue. 

The  board  of  education  in  dtles  of  the  first 
class  has  no  authority  to  Issue  school  bonds  or 
levy  a  tax  for  school  purposes ;  such  power  zest- 
ing exdiuively  in  the  general  council. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scbool  Districts,  Cent  Dig-  ft  221-232;  Dec 
Dig.  {  «7.*1 

5.  ScHOOU  AND  School  Distxictb  d  97*>— 

Bond  Issue— Election— Notice. 

Act  March  16,  1912  (Uiws  1912,  c.  90). 
amending  the  schocu  laws  of  cities  of  the  first 
class,  authorised  such  dtles  to  issue  trands  for 
sdiool  purposes,  on  the  consent  of  the  voters 
given  at  an  election,  and  directed  that  the  mayor 
should  see  that  all  proper  steps  were  taken  to 
secure  a  vote  of  tiie  people  on  the  question,  con- 
forming  as  far  as  practicid>Ie  to  the  proceedings 
in  case  of  an  election  of  members  of  the  board 
of  education  in  such  dtie&  etc  HeU  that,  the 
act  not  having  provided  for  the  giving  of  any 
notice  of  such  an  election,  the  fact  that  tl^ 
10  days'  notice  required  by  an  ordinance  passed 
by  the  city  council  directing  a  submission  of  the 
question  of  school  bond  issues  to  the  voters  un- 
der the  act  was  not  complied  with  did  not  inral- 
idate  the  election,  where  the  ordinance  was  pub- 
lished nearly  three  months  before  the  election 
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was  held ;  soch  pnblicatlos  being  Baffltdent  no- 
tice. 

lEA.  Note—For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |!  224-232;  Dec. 
Dig.  i  97.'] 

6.  SCIIOOI.S  AND  School  Distbiots  (8  97*)— 
Speciai.  Ki^cTiONs— Notice. 

Where  the  statute  under  which  an  election 
was  held  to  authoibe  a  school  bond  imue  did  not 
provide  for  notice,  and  the  requirement  of  an 
ordinance,  passed  to  carry  the  act  into  effect, 
that  10  days'  notice  of  the  election  be  given,  was 
not  complied  with,  the  sise  of  the  vote  cast  at 
the  election  could  be  considered  aa  evidence  in 
determining  whether  tiie  notice  given  was  suf- 
ficient. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts.  Cent  Dig.  H  224-232;  Dec. 
Dig.  I  »7.*1 

Api)eal  from  Circuit  Court,  OTefferson  Coun- 
ty, Chancery  Brandi,  Second  Division. 

Soit  by  B.  C.  Staesay  against  the  City  of 
Louisville  and  o there.  Judgment  for  defrad- 
ants,  and  plalntlfl  appeals.  Affirmed. 

Robert  F.  Taugban,  of  Loularille,  tot  ap- 
pellant Pendleton  Beckley,  of  Loniarllle,  for 
appellee  City  of  Louisville.  Ben  F.  Washer 
and  Arthur  Sutledge,  botii  of  Louisville,  for 
appellee  Board  of  Education. 

MILLER,  J.  The  appellant,  a  taxpayer, 
instituted  this  action  to  enjoin  the  (dty  of 
Louisville,  a  ci^  of  tlie  first  <fla88,  and 
John  H.  BuBChmeyer,  Its  mayor,  from  exe- 
cuting, issuing,  or  delivering  "school  im- 
provement bonds"  of  the  city  of  Louisville 
Of  the  face  value  of  $1,000,000,  whititi  wefe 
authorized  by  the  voters  of  the  city  at  the 
decUon  held  November  4,  1913.  The  dr- 
eolt  court  sustained  a  demurrer  to  the  pe- 
tlllon,  and,  the  plaintiff  having  declined  to 
further  plead,  the  petition  was  diandssed, 
and  the  plaiutift  appeals. 

The  fOfpeal  pre^nts  Questions  of  law 
only;  there.  la  no  dispute  whatever  about 
the  fiicts.  If  all  the  st^  required  by  law 
for  the  issuing  of  the  bonds  have  been  tak- 
en, they  will  be  valid  and  the  petition  was 
pro[>erly  dismissed;  if,  however,  any  essen- 
tial requirement  has  been  omitted,  the  bonds 
cannot  be  lawfolly  issued,  and  their  execu- 
tion ledionld  be  restrained. 

Hie  act  of  the  Legislature  approved  March 
4, 1910,  makes  every  dty  of  the  first  class,  in 
the  state,  a  single  school  district,  and  pro- 
vides that  the  supervision  and  government  of 
common  schools,  kindergartens,  high  schools, 
manual  training  schools,  and  normal  schools, 
and  all  such  school  property  therein,  shall  be 
vested  in  a  board  of  five  members  to  be 
known  as  the  board  of  education  of  said  dty. 
Acts  1910,  page  2.  It  is  proposed  to  Issue 
these  bonds  by  virtue  of  the  authority  of  an 
act  of  the  Legislature,  approved  March  15, 
1012.  entitled  "An  act  to  amend  the  school 
laws  of  dttes  of  the  first  dass,"  which  pro- 
vides: 

*^at  in  dties  of  the  first  class  whenever 
the  board  of  education  shall  deem  it  neces- 


sary for  the  proper  accommodatiou  of  the 
schools  of  such  dty  to  purchase  a  site  or 
sites  or  to  erect  school  houses  for  the  high 
schools  or  for  the  other  schools,  or  to  pur- 
chase land  for  the  enlargement  of  existing 
school  yards,  or  for  any  or  all  these  purposes, 
and  the  annual  funds  raised  from  other 
sources  are  not  suffident  to  accomplish  said 
purpose  or  purposes,  and  It  shall  deem  a 
bond  Issue  to  be  necessary  therefor,  sal^ 
board  shall  make  a  careful  estimate  of  the 
probable  amount  of  money  required  for  such 
purpose  or  purposes  and  it  shall  certify  to 
the  general  council  of  said  dty  the  fact  that 
an  election  for  an  issue  of  bonds  for  school 
improvements  should  be  held  together  vrltb 
the  amount  of  money  for  which  bonds  shall 
be  issued  and  the  purpose  or  purposes  to 
which  the  proceeds  thereof  shall  be  applied. 
It  shall  thereupon  he  the  du^  of  the  general 
council  to  adopt  an  ordinance  submitting 
to  the  qualified  voters  of  the  dty  at  the 
next  r^ular  munldpal  election  the  question 
whether  bonds  of  the  dty  to  the  amount  spec- 
ified shall  be  issued  for  school  Improvement 
purposes,  The  bonds  so  issued  shall  be  des- 
ignated as  'school  Improvement  bonds,'  and 
the  ordinance  shall  provide  the  date  and 
maturity  of  such  bonds,  the  rate  of  interest 
they  shall  bear,  and  the  total  amount  to  be 
Issued ;  and  the  ordinance  shall  also  contain 
the  necessary  details  In  reference  to  the  exe- 
cution and  delivery  of  said  bonds,  their  de- 
nominations, coupons  to  be  annexed,  tax  to 
be  levied  to  pay  the  Interest  and  a  sinking 
^nd  to  retire  such  bonds  at  maturity.  Ho 
bond  issue  shall  ever  be  for  an  amount  ex- 
ceeding the  sum  of  one  mlllifHi  dollais.  The 
question  to  be  submitted  shall  be  so  framed 
that  tile  voter  may  by  his  vote  answer  for 
or  against  the  issue  of  bonds. 

"It  shall  be  the  dut?  of  the  mayor  of  the 
dty  to  see  to  it  that  aU  proper  steps  are 
taken  to  secure  a  vote  of  the  people  upon 
the  question,  conforming,  as  far  as  applica- 
ble, to  the  proceedings  In  case  of  an  dectlon 
for  members  of  the  board  of  educattoa  in  dt- 
ies of  the  first  dass.  If  the  voters  of  the 
city  shall  determine  that  such  bonds  shall  be 
Issued,  they  shall,  when  so  issued,  be  placed 
under  the  control  of  the  board  of  education, 
who  shall  determine  when  and  at  what  price 
and  bow  they  shall  be  sold:  Provided,  that 
no  such  bonds  shall  be  sold  for  less  than 
par;  and,  provided,  further,  that  any  pre- 
mium which  may  be  obtained  from  said 
bonds  shall  constltnte  a  part  of  the  sinking 
fund  for  their  ultimate  retirement  As  the 
bonds  are  sold,  thdr  proceeds  shall  be 
placed  fib  the  credit  of  the  board  in  the  same 
depositories  whidi  are  selected  for  Its  other 
funds  but  shall  be  kept  in  a  separate  account 
and  shall  be  used  only  for  the  purpose  for 
which  the  bonds  were  Issued. 

"It  shall  be  the  duty  of  the  general  coun- 
cil to  levy  annually  in  its  tax  levy  a  rate 
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tbat  will  raise  a  sam  that  shall  be  soffl- 
dent  to  pay  the  Interest  and  create  a  sink- 
ing fund  foi  the  payment  of  the  bonds  at  ma- 
turity. The  said  bonds,  principal  and  Inter- 
est, shall  be  a  charge  upon  the  sinking  fund 
of  said  city,  and  It  shall  be  entitled  to  have 
the  annual  tax  that  shall  be  levied  as  afore- 
said."   Acts  1&12,  p.  257. 

Proceeding  under  this  act,  the  board  of  ed- 
ucation of  the  dty  of  Louisville  adopted  a 
resohitlon  on  June  8,  1918,  declaring  that  it 
deemed  a  bond  Issue  for  91,000,000  necessary 
tOT  school  purposes,  as  authorized  by  the  act ; 
and  having  made  a  careful  estimate  of  the 
probable  amount  of  money  required  for  said 
purposes,  It  certified  to  the  general  council  of 
said  city  the  fact  that  an  election  for  the  is- 
sue of  bonds  for  one  million  dollars  for 
school  Improvements  should  be  held  tji  said 
dty,  and  the  specific  purposes  for  which  the 
proceeds  of  said  bonds  would  be  applied. 
Thereafter,  in  August,  ldl3,  and  pursuant  to 
the  direction  of  the  act  of  Mardi  IS,  1912. 
above  set  out,  ttie  general  council  adopted  an 
ordinance  submitting  to  the  qualified  voters 
of  said  dty,  at  the  next  regular  munldpal 
election  to  bis  hdd  in  said  dty  on  November 
4,  1013,  the  question  whether  the  bonds  of 
the  city  of  Louisville,  to  the  amount  of 
$1,000,000,  should  be  Issued  for  "school  Im- 
provement purposes,"  to  be  designated  as 
"school  Improvement  bonds."  Said  ordi- 
nance was  duly  ai^roved  by  the  mayor  on 
August  8,  1913,  was  thereafter  duly  publish- 
ed as  required  by  law,  and  became  eCCectlTe 
OD  August  12, 1913. 

The  question  thus  submitted  and  certified 
to  the  people  was  voted  upon  at  the  regular 
November  election  of  1913;  and  of  the  32,772 
voters  voting  upon  that  question,  22,259  vot- 
ed for  the  proposition  and  In  favor  of  the  is- 
suance of  said  bonds,  and  10,S13  were  cast 
against  the  proportion.  The  result  of  the 
election  was  properly  and  regularly  certified 
by  the  election  commissioners  of  the  county 
to  the  county  court  clet^  It  will  thus  be 
seen  that  the  bond  proposition  received  the 
requisite  assent  of  more  than  two-tblrds  of 
the  voters  who  voted  upon  that  proposiUoa  at 
said  election,  as  required  by  section  137  of 
the  Constitution. 

Three  grounds  are  assigned  for  a  reversal 
of  the  judgment  of  the  drcuit  court:  (1) 
That  a  large  number  of  women  voted  In  said 
election  and  upon  said  question,  and  that 
women  are  not  entitled  to  vote  in  an  election 
of  this  character  under  the  law  of  Kentucky ; 
(2)  that  the  right  to  vote  for  school  trustees 
and  on  all  school  measure  and  questions, 
conferred  upon  women  by  the  act  of  March 
12,  1912  (Acts  1912,  p.  193),  does  not  Include 
the  right  to  vote  on  a  bond  Issue;  and  (3) 
that  the  10  days'  notice  of  the  submission  of 
die  proposition,  provided  by  the  ordinance, 
was  not  given. 

We  will  consider  these  auestions  In  the  or- 
der named. 

1.  Exdndlng  the  exceptlonst  which  do  not 


embrace  women,  the  rlg^t  to  vote  In  Ken- 
tucky is  fixed  by  section  145  of  the  Constitu- 
tion, which  reads  as  follows:  "Every  male 
citizen  of  the  United  States  of  the  age  of 
twenty-one  years,  who  has  resided  In  the 
state  one  year,  and  in  the  county  six  months, 
and  In  the  precinct  in  which  he  offers  to  vote 
sixty  days  next  preceding  the  election,  shall 
be  a  voter  in  seld  prednct,  and  not  else- 
where." Section  156  of  the  Constitution  fur- 
ther provides:  "The  provlsloos  of  sections 
146  to  164,  Indusive,  shall  not  apply  to  the 
election  of  school  trustees,  and  other  common 
school  district  elections.  Said  elections  shall 
t>eregnlated  by  the  General  Assonbly,  except 
as  otherwise  provided  In  this  Constitution." 
Acting  under  section  155,  atwve  quoted,  the 
Legislature,  by  the  first  section  of  an  act  ap- 
proved March  12,  1912,  provided :  "That  all 
women  possessing  the  legal  qualifications  re- 
quired of  male  voters  in  any  common  school 
election,  and  who  In  addition  are  able  to  read 
and  write,  shall  be  qualified  and  entitled  to 
vote  at  all  elections  of  school  trustees  and 
other  sdiool  officers  required  to  be  eleded  by 
the  people,  and  upon  all  school  measures  or 
questions  submitted  to  a  vote  of  the  people ; 
and  all  women  possessli^;  the  legal  qualifica- 
tions required  as  to  males  shall  be  eligible  to 
hold  any  school  office  or  office  pertaining  to 
the  management  of  schools.  Provided,  how- 
ever, that  this  act  shall  not  apply  to  any 
election  the  qualifications  of  the  voters  at 
which  are  otherwise  prescribed  by  the  Con- 
stitution nor  to  any  office  as  to  whldi  the 
Constitution  otherwise  prescribes  the  qualifi- 
cations of  the  persons  eligible  thereto."  Acts 
1912,  p.  193.  The  act  Is  copied  In  full  In 
Crook  V.  Bartlett,  156  Ky.  306,  169  S.  W.  826. 

It  la  contended  that  the  right  given  by  sec- 
tion 156  of  the  Constitution  to  the  G^eral 
Assembly  must  be  strictly  confined  to  "the 
election  of  school  trustees  and  other  common 
school  district  Sections,"  and  that,  when 
the  Legislature  by  the  Act  of  March  12,  1912, 
extended  the  rl^t  of  suffrage  to  women 
"upon  all  sdiool  measures  or  questions,"  it 
exceeded  its  authority  and  went  beyond  the 
limits  imposed  by  the  Constttutiou,  since  un- 
der said  act  women  are  authorized  to  vote 
for  officers  other  than  school  trustees,  and  at 
elections  other  than  common  sdiool  district 
elections. 

In  Crook  v.  Bartlett.  155  Ky.  305,  159  S. 
W.  826,  we  considered,  at  some  length,  the  ef- 
fect of  the  act  of  1912,  extending  the  right  to 
vote  to  women  on  school  questions,  and  held 
that  it  constitutionally  gave  the  right  to 
women  to  vote  In  the  dection  of  a  county 
school  snperintendrat,  thus  holding  that  an 
election  of  that  character  was  a  school  meas- 
ure or  question  within  the  meaning  of  the 
act,  although  section  166  of  the  Constitution 
did  not  mention  count?  superintendent  of 
common  sdiools,  or  any  other  school  officers 
except  school  trustees.  It  was  there  further 
held  that  the  words  "other  common  school 
district  elections,"  found  In  Bsctton  155  of  the 
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Conatltiitlon,  were  broad  enough  to  emibrace 
elections  for  county  superintendent  of  com- 
mon Bchools.  In  BO  holding,  we  Bald:  **A 
narrow  construction  of  these  words  would 
confine  them  to  elections  relating  to  &xation 
for  school  purpoBCB,  or  other  elections  con- 
cerning schools  that  did  not  Involve  the  elec- 
tion ot  school  officers,  Independent  of  school 
trustees,  and  would  further  confine  them  to 
'common  school  district  elections'  as  distin- 
guished from  common  school  county  elec* 
tions.  Bnt  no  sufficient  reason  appears  for 
giving  to  these  words  this  limited  meaning. 
On  the  contrary,  the  words  'other  common 
sdiool  district  elections*  refer  to  all  elections 
that  have  to  do  with  matters  relating  exclu- 
sively to  the  management  and  conduct  of  the 
affairs  of  the  conunon  schools  of  the  state, 
saving  the  office  of  Superintendent  of  Public 
Instruction,  which  Is  a  constitutional  office^ 
Section  15S  of  the  Constitution  was  evidently 
intended  to  take  all  school  elections  out  of 
the  provisions  of  the  article  on  suffrage  and 
elections  and  put  these  elections  in  a  class 
by  themselves,  to  be  controlled  by  the  will  of 
the  General  Assembly  of  the  state."  Again, 
in  speaking  of  section  155  of  the  Constitution, 
the  court,  on  page  311  of  155  Ky.,  on  page 
829  of  150  8.  W.,  supra,  used  this  language : 
"In  excepting  school  officers  and  school  elec- 
tions from  the  general  provisions  relating  to 
elections,  the  framers  of  the  Constitution  had 
In  view  the  large  purpose  of  putting  all  com- 
mon school  elections  In  a  class  by  themselves, 
and  this  manifest  purpose  should  not  be 
fmstrated  by  attadilng  undue  importance  to 
particular  words,  or  by  giving  to  them  a 
meaning  that  would  defeat  the  Intention  of 
section  155  when  considered  as  a  whole. 
This  section  should  be  given  a  liberal  con- 
struction and  one  that  will  carry  out  what 
seemed  to  be  the  purpose  of  Its  enactment, 
which  was  to  leave  the  Legislature  a  free 
band  in  everything  relating  to  the  manage- 
ment and  control  of  the  common  schools  of 
the  state  except  when  restrained  by  other 
sections  of  the  Constitution." 

[1,  2]  Under  this  broad  construction  of  sec- 
tion 155  of  the  Constitution,  whereby  a  free 
band  is  given  to  the  L^islature  In  everything 
relating  to  the  management  and  control  of 
the  common  schools  of  the  state,  we  see  no 
difficulty  as  to  the  power  of  the  Legislature 
In  passing  the  Act  of  March' 12,  1912,  by 
which  it  gave  the  franchise  to  women  **upon 
all  schools  measures  and  questions  submitted 
to  a  vote  of  the  people."  The  dty  of  Louis- 
ville being  a  school  district,  an  election  there- 
in upon  a  tax  measure  Is  clearly  a  "school 
district  election"  within  the  exception  of  sec- 
tion 155  of  the  Constitution,  over  which  the 
Legislature  is  given  control. 

[3]  2.  It  la  suggested,  however,  that  an 
election  in  regard  to  the  issuing  of  BChool 
bonds  was  a  municipal  or  political  question, 
and  not  a  "school  measure  or  question,"  with- 
in tile  meaning  of  the  act  of  March  12,  1912. 
That  the  roOng  upon  the  question  constituted 


an  "election,"  within  the  meaning  ot  that 
term  as  used  In  the  Constitution,  there  can 
be  no  doubt  Morgan  t.  Goode,  151  Ky.  284. 
152  S.  W.  584 ;  Hall  T.  City  of  Madison,  128 
Wla  132,  107  N.  W.  31.  And,  in  view  of  the 
interpretation  given  to  the  term  "Sections" 
as  found  in  section  165  ot  the  Constitution,  In 
Crook  V.  Bartiett,  supra,  tbere  can  be  no 
doubt  that  the  election  upon  the  question  ot 
Issuing  school  bonds  is  a  "school  measure  or 
question,"  pure  and  simple.  It  not  only  vi- 
tally affects  the  management  and  control  of 
the  common  schools  of  the  dty,  but  the  a.ct 
under  which  the  election  was  held  expressly 
provides  that  the  proceeds  ot  the  bonds  an- 
thorhsed  under  said  election  are  to  be  applied 
to  school  purposes,  only.  The  bonds  are  to 
be  entitied  "scfaocd  Improvemoit  bonds,"  and 
were  voted  for  tmder  an  act  entitled  "An 
act  to  amend  the  school  laws  <tf  cities  of 
the  first  dass."  Furthermore,  these  bonds 
were  voted  tor  in  pnisoance  to  the  lesolutton 
of  the  board  of  education,  and  the  question 
of  issuing  tiiem  oould  not  have  been  anbmlt- 
ted  to  the  pet^Ae  wlthoot  that  haTlns  been 
first  done. 

[4]  TbiB  board  ot  education  In  dtlea  ot  the 
first  daes  has  no  authority  to  Issue  sdwol 
bonds,  or  levy  a  tax  for  school  purposes. 
That  power  rests  exduslvely  In  the  general 
councU.  And  in  dtj  ot  LonlsrUle  t.  Oom- 
monweidth,  184  Ky.  488,  121  S.  W.  411,  the 
board  of  education  compelled  the  tity,  and 
Its  mayor,  by  man  damns,  to  levy  a  school 
tax  which  had  been  luroTlded  by  an  act  of 
the  Legislature.  In  the  course  of  that  opin- 
ion, we  said:  does  tbe  state  take  its 
hands  oft  tiie  omtrol  ot  the  school  system, 
by  allowing,  or  by  requiring,  the  dUCeient 
localities  to  take  steps  toward  su^lemait- 
ing  the  general  appropriation  by  local  taxa- 
tion. The  sdiool  is  none  the  less  a  state  in- 
stitution for  that  matter."  And,  in  the  same 
opinion.  It  was  expressly  said  that  the  public 
schools  were  not  munldpal  institutions  at 
all ;  on  the  contrary,  they  are  a  part  of  the 
state's  conunon  school  system,  and  tbdr  trus- 
tees are  officers  of  the  state.  And,  in  the 
late  case  of  the  City  of  Louisville  v.  Board  of 
EMucation.  164  Ky.  316.  157  S.  W.  879.  we 
further  said :  "This  question  Is  no  longer  an 
open  one  In  this  state.  We  have  several 
times  written  In  substance  and  effect  that 
every  common  school  in  the  state,  whether 
it  be  located  in  a  populous  dty  or  In  a 
sparsely  settied  rural  district.  Is  a  state  Insti- 
tution, protected,  controlled,  and  related 
by  the  state,  and  that  the  fact  that  the  state 
has  appointed  agendes,  such  as  fiscal  courts, 
school  trustees,  and  munldpal  bodies,  to  aid 
It  In  the  collection  of  taxes  for  the  mainte- 
nance of  these  schools,  does  not  deprive  them 
of  their  state  character.  City  of  Louisville 
V.  Commonwealth,  134  Ky.  488  [121  S.  W. 
411] :  Prowse  V.  Board  of  Education,  134  Ky. 
36S  [120  8.  W.  307];  EUiott  T.  Gamer,  140 
Ky.  157  [130  &  W.  907];  Board  ot  Eduea- 
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tlon  T.  Townsena,  140  Ky.  248  [130  S.  W. 
1105];  MelnUre  v.  Powell,  137  Ky.  477  [125 
S.  W,  1087] ;  City  of  Henderson  v.  Lambert, 
8  Bush,  607 ;  Bamberger,  Bloom  &  Cb.  v.  City 
of  Louisville,  82  Ky.  837.  Therefore,  when 
a  municipal  body,  or  a  county,  or  a  school 
district  levies  taxes  for  school  purposes,  the 
tax  so  levied  Is  a  state  and  not  a  municipal, 
county  or  district  tax,  although  it  be  levied 
and  collected  by  municipal  or  county  or  dis- 
trict officers.  The  fact  that  the  tax  is  levied 
and  collected  for  the  state  by  these  agencies 
of  the  state  appointed  for  that  purpose  does 
not  deprive  It  of  its  character  as  a  state  tax." 
It  the  Issuance  of  these  bonds  is  not  a 
sdtool  measure  or  anestlon,  It  is  hard  to  Im- 
agine a  case  tJut  wouM  come  within  the 
meaning  of  thme  terms.  Orook  t.  Bartlett, 
supra. 

tB]  8.  Did  the  faUnre  to  give  the  fall  10 
day^  notice  required  hy  the  ordinance  In- 
validate the  election? 

The  petition  alleges,  and  the  demurrer  ad- 
mits, ^t  only  five  days'  notice  of  the  ele(S 
tlon  was  given ;  while  section  6  of  the  ordi- 
nance of  August  8, 1913,  submitting  the  ques- 
tion, provides  as  follows:  "Separate  ballots 
shall  be  iH«pared  for  the  purpose  <tf  asoet^ 
talnlng  the  will  of  the  qualtfled  voters  at  the 
general  election  on  November  4,  191^  upon 
which  baDotB  there  shall  be  printed  the  fol^ 
lovrlng  question  or  Dtofiosiaon  required  tA 
be  submitted  to  Oie  qualified  voters  of  tlie 
city  of  Loulstille  by  this  ordinance*  vlx.: 
'Are  yon  In  £avor  of  the  Issue  by  the  city  of 
Louisville  of  one  milUon  ($1,000,000)  doUara 
of  "school  Improvement  bonds"  to  be  used  for 
sdiool  Improvement  purposes,  as  provided  In 

Ordinance  No.   ;  Series  lOlS,  and  the 

act  of  the  Genoa!  Assonbly  of  the  common- 
wealth of  Kentucky,  oitltled  "An  act  to 
amend  the  school  laws  of  cities  of  the  first 
cUiBs,"  ai^roved  March  IS,  1012?  Such  bal- 
lots shall  be  deposited  In  sqiarate  ballot  box- 
es^ to  be  provided  for  this  purpose  by  the 
duirUf  of  Jefferson  conn^.  And  the  mayor 
Is  hereby  authorized  and  directed  to  0re  pub- 
lic notice  of  the  time,  place  and  purpose  of 
the  election  upon  said  question  or  proposition 
at  least  ten  (10)  days  (exclusive  of  Sundays) 
prior  to  the  day  of  election,  In  each  of  the 
dally  morning  and  afternoon  papers  publish- 
ed In  the  dty  of  Louisville." 

The  general  rule  tor  the  ccniBtructlon  of 
statutes  regulating  elections  Is  laid  down  in 
15  Cyc.  317,  as  follows:  "In  the  construction 
of  statutes  regulating  elections  It  is  Import- 
ant to  keep  In  mind  two  recognized  prind- 
plea:  (1)  The  legislative  will  is  the  supreme 
law  under  the  Constitution,  and  the  Legisla- 
ture  may  prescribe  the  forms  to  be  observed 
In  the  conduct  of  elections,  and  provide  that 
such  method  shall  be  exclusive  of  all  others ; 
(2)  since  the  first  conelderation  of  the  state  is 
to  give  efCect  to  the  expressed  will  of  the  ma- 
jority. It  is  dlrecUy  Interested  In  having  each 
voter  cast  a  ballot  In  accordance  with  the 
dictates  of  his  individual  Judgment  Becog- 


nizing  tile  principle  first  atwve  stated,  the 
courts  have  uniformly  held  that  when  the 
statute  expressly  or  by  fair  impUcatlou  de- 
clares any  act  to  be  essential  to  a  vaUd  elec- 
tion, or  that  an  act  shall  be  performed  In  a. 
g^ven  manner  and  In  no  other,  such  provl^ons 
are  mandatory  and  exclusive.  By  an  applica- 
tion of  the  second  principle  above  stated  the 
courts,  in  order  to  give  effect  to  the  will  of 
the  majority,  and  to  prevent  a  disfranchise- 
ment of  legal  voters,  have  quite  as  uniformly 
held  that  those  provisions  which  are  not  es- 
sential to  a  fair  election  are  merely  fi>rmal 
and  directory."  And  on  page  320  of  the  same 
volume  it  Is  further  said:  "The  time  and 
I^ace  of  holding  regular  elections  are  g&k- 
erally  prescribed  by  pubUc  laws*  and  when 
this  is  80  the  rule  is  that  an  omission  to  give 
the  prescribed  statutory  notice  will  not  viti- 
ate an  election  held  at  the  time  and  place 
appointed  by  law.  In  sutih  case  the  provl^on 
fbr  notice  la  considered  as  directory  and  not 
mandatory.  The  time  and  place  being  ap- 
pointed by  law,  the  electors  are  bound  to  take 
notice  of  the  same  and  therefore  derive  00. 
tlce  from  the  statute  ItseU^  Inasmuch  as  they 
are  presumed  to  know  the  law.  The  purpose 
ot  the  prescribed  notice  Is  to  give  greater  pob- 
llclt;  to  the  election,  but  the  authority  to 
hold  it  comes  directly  from  the  statute ;  If  It 
were  otherwise,  any  public  election  might  be 
d^eated  by  tiie  ignorance^  carelessness,  or 
des^  of  the  officers  whose  duty  It  Is  to  give 
the  notice.  And  a  fortiori  a  defective  offidaL 
notice  which  does  not  mislead  the  electors  or 
cause  them  to  lose  their  votes  will  not  vitiate 
a  general  dection  held  under  sncb  drcnm- 
stances ;  for  where  there  has  been  a  substan- 
tial compliance  with  the  requirements  of  the 
law  In  this  regard,  and  there  has  beoi  a  fidr 
election,  the  result  cannot  be  defeated  by 
mere  technical  Irr^laritiea  The  vital  and 
essential  question  in  all  the  cases  is  whether 
the  want  of  a  statutory  notice  has  resulted 
in  depriving  a  sufficient  number  of  dectoia  of 
the  opportunity  to  exercise  their  francUsa  to 
change  the  result  of  the  election." 

It  will  be  observed,  however,  that  tlie  no- 
tice in  the  case  at  bar  Is  not  required  by  the 
Constitution,  or  by  the  act  of  March  15, 1812, 
authorizing  the  submission  of  the  questions ; 
It  is  provided  for  by  the  ordinance,  only.  It 
is  true  the  act  of  March  15,  1912,  above  set 
forth,  directs  the  mayor  to  see  that  all  prop- 
er steps  are  taken  to  secure  a  vote  of  the  peo- 
ple upon  the  question  submitted,  conforming, 
as  far  as  applicable  to  the  proceedings  lu 
case  of  an  election  of  the  members  of  the 
board  of  education  in  cities  of  the  first  class; 
but  this  provision  of  the  act  does  not  require 
the  mayor,  or  any  person,  to  give  notice  of 
the  election.  On  the  contrary,  the  act  makes 
it  the  duty  of  the  general  council,  upon  its 
having  received  the  certificate  of  the  board  of 
education,  to  adopt  an  ordinance  submitting 
the  bond  question  to  the  voters  "at  the  next 
regular  municipal  election."  This  was  done 
by  the  fifth  section  of  the  ordinance  whicb 
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reads  as  follows:  'TThat  at  the  general  elec< 
tlon  to  be  held  on  NoTember  4,  1913,  there 
shall  be  submitted  to  the  qnallfled  voters  ot 
the  dty  of  LoaisVille,  as  required  bj  law,  the 
question  as  to  whether  the  <dty  of  Loulsrille 
abaU  Issue  bonds  for  tb&  purposes  aforesaid 
as  provided  for  In  this  ordinance,  and  none 
of  said  bonds  shall  be  prepared  or  Issued  un- 
less at  said  election  two-thirds  (%)  of  those 
voting  on  the  said  question  shall  vote  In  £a- 
vor  of  the  Issuance  of  said  bonds,  as  provided 
for  In  this  ordlmuice;  bnt  In  the  event  it 
shall  be  dnlj  ascertained  and  certified,  as  re- 
quired by  law,  that  two-thirds  of  those  voting 
<Hi  said  question  at  said  election  voted  in 
favor  ct  the  Issuance  of  said  bonds  for  tiM 
poipose  afozeaaid,  aa  provided  tot  by  said 
ordinance,  the  fact  that  they  have  done  so 
diaU  be  certlfled  to  by  the  mayor  upon  the 
face  of  said  bonds,  which  bonds  shall  then, 
and  only  in  fliat  event,  be  Issoed  and  deUv- 
ereA  to  and  mOA  by  the  board  of  education  of 
said  dty  of  LonisvUle,  and  the  proceeds  of 
such  sale  allied  and  d^KMlted  as  aforesaid." 
The  ordinance  Is  styted  "An  ordinance  con- 
cerning the  issuance  of  one  million  of  dol- 
lars of  ^school  immrovement  bonds'  of  the 
dty  of  liOidsville,  for  the  purpose  of  pur- 
ehacdng  sites  tor  sehoolhouses,  the  erection  of 
schoolhonses  for  the  high  sdiools  and  other 
sduwls,  and  the  purchase  of  lands  for  the 
oilargement  <rf  the  existing  school  yards 
wlthiit  said  dty,"*  and  It  was  published  in 
full  In  a  dally  newspaper  of  LonisvlUe,  id 
August,  1913,  as  required  by  law. 

The  ordinance  fully  compiled  wifli  ttie 
statute,  wUcb  made  it  the  dut?  of  the  gen- 
eral conndl  to  submit  the  question  "to  the 
qnalf&d  voters  of  the  d^  at  the  next  regu- 
lar munldpal  Section."  The  provision  of 
the  act  making  It  the  duty  of  the  mayor  to 
take  all  proper  stws  "to  secure  a  rote  of  the 
people  upon  the  question"  evidently  intended 
to  impose  upon  him  the  duty  of  co-operatli« 
with  the  general  council  In  the  adoption  of 
an  ordinance  submitting  the  question.  This 
the  mayw  did,  prompOy  and  effldenUy,  and 
In  good  fidth.  Siippose,  howeveTf  the  mayor 
had  dedined  to  approve  iibe  ordinance; 
conld  he  not  have  been  compeiUed  to  approve 
It  under  the  ezplldt  language  of  Uds  stat- 
ute? 

No  spedflc  notice  bdng  required  by  the 
statute  or  the  Constitution,  can  it  reasonably 
be  contended  that  the  ordinance  should  have 
gone  further  than  the  requirements  of  the 
GonstltntifHi  or  the  statute  by  giving  a  spe- 
dflc notice  in  addition  to  the  adoption  of  the 
ordinance  whldt  called  the  electltm?  And  if  so, 
how  much  notice  should  It  have  given?  Should 
It  have  ^ven  a  different  notice,  or  a  longer  no- 
tlee  than  la  required  in  the  enactment  of  other 
dty  ordlnauces?  If  ttie  ordinance  in  ques- 
tion had  not  required  any  notice,  would  any 
one  doubt  its  validity  under  the  facts  of  this 
case?  And  where  the  statute  carefully  pre- 
scribes what  the  general  council  shall  do  In 
Sttbmitting  the  question,  all  of  which  la  prop- 


erly done,  can  the  general  conndl  Invali- 
date the  ordinance,  which  Is  otherwise  "ralid, 
by  incidentally  inserting  some  extraneous  pro- 
vision in  the  ordinance?  We  think  not.  We 
mnst  not  overlook  the  fact  that  the  ordinance 
properly  and  regularly  called  the  election. 
The  ordinance  took  its  validity  from  the 
statute,  and  when  it  complied  with  the  re- 
quirements of  the  statute,  and  contained  no 
provision  contrary  to  the  statute,  it  was  a 
valid  ordinance- 

So,  the  question  comes  to  this:  Was  the 
ordinance  calling  the  election  for  a  spedflc 
date,  as  was  required  by  the  enabling  act,  a 
snflBdent  notice  of  the  election? 

The  question  here  presented  was  before 
the  court  In  Board  of  Trustees  of  Augusta  v. 
Haysvine  &  B.  S.  B.  Co..  07  Ky.  145,  30 
S.  W.  1«  Where  the  question  of  a  bond  Issue 
by  the  dty  of  Augusta  was  submitting  to  a 
vote  of  the  people  under  an  enabling  act 
of  the  General  Assembly,  which  did  not  pre- 
scribe the  time,  manner,  or  place  of  hold- 
ing the  election,  or  the  kind  of  notice  to  be 
given.  The  enabling  act  in  that  case  is 
chapter  600  of  the  Acts  of  1883-84,  and  mere- 
ly provides  for  the  lasual  of  the  bonds,  pro- 
vided a  majoritr  of  the  legal  voters  voting 
In  said  dty  should  vote  in  favor  thereof  at 
an  election  called  and  held  for  that  purpose- 
Acts  1883-84,  vol.  1.  p.  1270.  In  that  case,  as 
here,  a  ta^qiayer  sou^t  to  enj(dn  the  dty  &nd 
its  officers  from  issuing  the  bonds,  and  It 
was  there  also  contended  that  notice  of  the 
election  was  necessary.  And.  In  the  absence 
of  such  a  reqidremoit  la  tiie  enabling  act, 
it  was  further  contmded  that  the  Aty  coun- 
cil was  bound  by  the  manner  of  holding  elec- 
tions generally  for  the  dty,  and  that  the 
same  notice  mnst  be  given  as  was  provided 
by  the  dty  charter,  which  required  a  notice 
of  80  days-  On  t3ie  other  hand,  it  was  con- 
tended for  the  dty  tliat  the  ordinance  calling 
the  election  under  the  statute  was  a  notice 
of  the  election^  and  that  no  other  notice  was 
necessary. 

In  sustaining  the  election  called  in  this 
way,  the  court  said:  "It  Is  also  well  settled 
that,  when  the  law  fixes  the  time  for  holding 
an  election,  the  notice  otherwise  required  to 
be  given  may  be  dispoised  with.  Toney  v. 
Harrl^  85  Ey.  4TS  [3  S.  W.  014,  0  Ey.  Law 
Rep.  3e>] ;  Berry  v.  McCuUou^,  04  Ey.  247, 
[22  S.  W.  78.  10  Ey.  Law  Rep.  117] ;  Doores 
T.  Tamon,  04  Ey.  607  [22  a  W.  862, 15  Ey. 
Law  Rep.  244]." 

The  effect  ot  this  decision  is  that,  where 
the  act  of  the  Legislature  provides  that  a 
dty  couiu^  may  sulunlt  the  question  of  a 
bond  issue  to  the  vote  of  the  pec^ile  without 
spedfylng  the  kind  of  notice  to  be  given,  the 
submission  d  that  question  by  an  ordinance 
duly  adopted  constitutes  all  the  notice  that 
la  necessary  to  a  legal  submisBlon  of  the  ques- 
tion, provided  a  snffldent  time  elapses  be- 
tween the  adoption  and  publlcatloa  of  the 
ordinance  and  the  election  to  afford  the  vot- 
en  a  reasonable  <^vortunlty  nt  ijxbaiatBg 
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thenuelTes  .npon  the  merits  of  the  auestlon 
submitted.  Iiowever,  the  period  between 
the  pabUcatlon  oi  the  ordinance  and  the  elec- 
tion is  of  so  short  a  duration  as  not  to  afford 
the  Toters  a  reasonable  opportunity  to  so 
Inform  themselves,  the  publication  of  the 
ordinance  will  not  be  treated  aa  a  sufficient 
notice.  In  the  case  at  bar  the  ordinance 
was  published  on  August  8, 1913,  about  three 
months  before  the  election  was  b^ld.  Certain- 
ly that  was  ample  notice. 

[t]  Furthermore^  the  size  of  the  vote  cast 
may  be  considered  as  evidence  In  determlntaig 
whether  the  notice  was  sufficient,  under  the 
rule  above  announced.  Wilson  v.  Brown, 
109  Ky.  235,  58  S.  W.  595,  22  Ky.  Law  Bep. 
708.  In  the  case  at  bar  more  than  32,000 
votes  were  cast  upon  this  proposition,  while 
the  total  vote  for  mayor  of  the  city  In  said 
election  aggregated  about  46,000  votes.  C!on- 
sldering  the  fact  that  the  vote  on  the  bond 
proposition  was  taken  by  a  separate  ballot, 
the  vote  was,  under  all  the  circumstances, 
unusually  large. 

We  conclude  the  election  was  not  invali- 
dated for  want  of  the  notice  provided  by  the 
ordinance;. 

Judgment  tfllniied. 


OUTBB  CX>.  T.  LOniSVIIXBI  BEAUTY  00. 
(Court  of  Appeals  of  Kentucky.  Dec.  19, 1918.) 

1.  COBFOBATIonS  (}  667*)— FoinOH  OOBPOBA- 
HONS— FAILtntE  TO  GOKFLT  WIXH  BXiXUT* 

— Eftect  git  Contbaot. 

Under  Ky.  St.  I  671,  provldkig  that  cor- 
porations carrying  on  business  in  the  state 
shall  have  a  known  place  of  businesB  therein 
and  an  authorized  agent  npon  whom  process 
may  be  served,  and  that  no  corporation  may 
carry  on  bosinesB  in  the  state  until  it  has  filed 
with  the  Secretary  of  State  a  statement  of  the 
location  of  its  office  and  the  name  of  its  agent 
for  process,  and  making  failare  to  comply  there- 
with a  misdemeanor  subject  to  fine,  but  not  in 
tenns  dedaii^  contracts  made  in  violation 
thereof  to  be  illegal,  a  contract  of  a  corporation 
which  has  not  complied  with  SDCh  reqnurements 
entered  into  in  the  execution  of  its  business  in 
the  state  is  void. 

[EM.  Note. — For  other  cases,  see  Corporadona, 
Cent.  Dig.  |g  2536-2541,  2550,  2552-2654; 
Dec  Dig.  S  657.*] 

2.  CoBPon&TioNa  (|  646*)— Fobeioit  Cobfoba- 

TIONS— DinGMAIIOH  OT  AOinT  TO  BeCKIVK 

Peocess. 

Ky.  St  S  671,  regatring  all  corporations 
doing  business  in  the  state  to  have  a  known 
place  of  business  and  an  uent  to  recdve  serv- 
ice of  process,  and  the  fifing  of  a  statement 
with  the  Secretary  of  State  showing  such  lo- 
cation and  the  name  of  snch  agent,  and  making 
a  noncompliance  therewith  a  misdemeanor,  was 
intended  as  a  police  regolation  for  the  protec- 
tion of  the  people  of  the  state,  who  have  a 
right  to  know  whetiier  the  party  with  whom 
they  deal  Is  an  individual  or  a  corporation,  and 
to  reliev^  in  a  measure,  the  disadvantages  of 
citizens  dealing  with  foreign  corporations. 

[Ed.  Note.— For  other  cases,  see  CoriwrationB, 
Cent  Dig.  iS  2513,  2514 ;  Dec  Dig.  |  645.*] 


8.  GOBPOBATIOHS  d  669*)— FOBBOIT  OOBPOBA- 

TlOnS— COKTBACTS— ESTOPFEX.  TO  DBST— IH- 
VALIDITT. 

Under  Ky.  St  I  671,  requiring  all  eorpora- 
tions  doing  business  in  the'  state  to  have  a 
known  place  of  business  and  an  agent  to  re- 
ceive service  of  process  therein,  making  it  un- 
lawful for  any  corporation  to  do  bnsineas  in 
the  state  unless  it  shall  have  ffied  a  statement 
with  the  Secretary  of  State  giving  the  location 
of  its  office  and  the  name  of  sudi  agent,  and 
making  a  noncompliance  therewith  a  misde- 
meanor, a  resident  of  the  state  contracting  with 
a  foreign  corporation  which  had  not  complied 
with  the  statutes  was  not  estopped  to  set  up 
the  corporatiou's  violation  of  the  law,  although 
the  enforcement  of  the  statute  might  work  a 
hardship  on  the  corporadtm. 

[Ed.  Note.— For  other  cases,  see  Oorporationa, 
Cent  Dig.  H  2661«  2082;  Dee.  Dig.  1609.*] 

4.  CovBTB  (I  100*)  — Stabs  Dbcibib- Pabtt 
Ehtitisd  to  Belt  Thkbbon. 

Where  cases,  liolding  that  onet  contracting 
with  a  corporation  which  had  not  complied  with 
Ky.  St  S  571,  requiring  It  to  have  a  known 
place  of  business  and  an  agent  to  recdve  i»o- 
cess  in  this  state  and  to  file  a  statement  as  to 
such  facts  with  the  Secretary  of  State,  was  es- 
topped to  defend  on  the  ground  of  the  corpora- 
tion's noncompliance  therewith,  were  not  over- 
ruled until  after  the  transaction  out  of  which  a 
similar  situation  arose,  the  corporation  was  not 
deprived  of  its  right  to  rely  on  the  doctrine  of 
stare  decisis. 

[Ed.  Note.— For  other  cases,  see  Courts,  Oent 
Dig.  H  341-343 ;  Dec  Dig.  |  100.*] 

5.  Comaa  (|  90*)— Bulxs  of  I^oisioic— 
Stabs  Dboisis. 

When  a  mle  of  law  has  once  been  deliber- 
ately declared,  it  ought  not  to  be  disturbed  un- 
less by  a  court  of  appeal  or  review,  and  never 
by  the  same  court,  except  for  very  cogent  rea- 
sons and  upon  a  clear  manifestation  of  error. 

[E3d.  Note.— For  other  caaes,  see  Courts,  Gent 
Dig.  SI  813-821,  851 ;  Dec.  Dig.  |  00.*] 

6.  CouBTB  (8  89*)- RuiJS  o*  Dioisioir  — 
"Stabe  Decisis"— Scope  anu  Obound. 

The  rule  of  "stare  decisis,"  in  relation  to 
its  effect  upon  private  affairs,  is  nothing  more 
than  the  application  of  the  doctrine  of  estoppel 
to  court  decisions,  grounded  upon  the  principle 
that  when  courts  have  aiinounced  certain  prin- 
ciples of  law  for  the  guidance  and  govemnmt 
of  individuals  and  of  the  public,  or  nave  given 
a  coQstructioD  to  statutes  upon  which  they 
have  relied  in  making  contracts,  they  ought  not 
to  withdraw  or  overrule  them  so  as  to  disturb 
contract  and  property  rights  entered  into  and 
acquired  upon  the  faith  of  the  principle  an- 
nounced or  the  construction  made. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  311,  812;  Dec  Dig.  S  89  * 

For  other  definitions,  see  Words  and  Phrases, 
voL  7.  pp.  6627,  6628J 

7.  CouBTS  ({  89*)  —  Rules  of  Dbcisiom  — 
Stabb  Decisis— Pabtt  Entttuo  to  Belt 
Teebeon. 

Ky.  St.  I  671,  requires  all  corporations  do- 
ing business  in  tiie  state  to  have  a  known  place 
of  business  and  an  agent  to  receive  service  of 
process  therein,  declares  it  nnlawfol  to  do  busi- 
ness  without  filing  a  statement  of  such  matters 
with  the  Secretary  of  State,  and  makes  the  vio- 
lation thereof  a  misdemeanor.  A  fordgn  corpo- 
ration knowingly  entered  into  a  contract  in  vio- 
lation of  the  disability  Imposed  by  the  statute, 
and  without  being  misled  to  its  prejudice  by  re- 
liance on  previouB  dedaions  that  the  other  par- 
ty to  the  contract  was  estopped  to  defend  on 
the  ground  of  Its  noncompliance.   BM,  that 
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tbe  corpontlcai  waiog  <m  the  contract  could  not 
rely  apon  the  doctniie  of  atare  decUis. 

[Ed.  Note.— For  other  caaei,  see  Goorta,  Gent. 
Dig.  Si  SIX  812;  Dee.  Dig.  |  SO.*} 

8.  COTTSTS  (S  90*)  — RrUBB  OF  DwnsioN  — 
Stabx  Decisis— Ih  Genebal. 

The  doctrine  of  stare  decisis  Is  not  an  ar- 
bitrary mle  of  positive  law  forbidding,  under 
any  circomstancea,  the  questioning  of  prior  de- 
cisions, or  the  exercise  of  judicial  discretion  in 
relation  thereto ;  and,  while  no  prior  decision  is 
to  be  reversed  without  good  cause,  there  may  be 
casea  where  it  is  plainly  the  court's  duty  to 
oTermle  a  bad  decision,  as  where  ttie  future 
benefit  will  be  of  greater  moment  tiian  any  er^ 
roneous  decision  in  tlw  past^  and  where  a  cor- 
rection can  be  made  without  working  mote  harm 
than  good. 

[Ed.  Note^For  other  cases,  see  Coorts,  Gent 
Dig.  H  313-321.  861;  DecTDig.  |  90.*] 

9.  GovBrmmoHAL  Ijaw      116*)  —  Obzjga- 

TlOn  OP  CoNTRACn  —  JnOXOlAL  GORBTRDO- 

Tiow  or  Statute. 

The  obligation  of  a  contract,  valid  when 
made  under  the  laws  of  the  state  as  then  ex- 
pounded, canoot  be  impaired  by  any  subaeqaent 
decision  of  its  courts  altering  the  construction 
of  the  law,  since  a  change  in  Judicial  construc- 
tion as  to  a  statute  has  the  same  operation  on 
contracts  and  ezistiaft  contract  rights  as  any 
subsequent  action  of  the  Legidatore,  and  since, 
after  a  statute  has  been  settled  by  jodidal  con- 
Btmction,  that  construction  becomes  as  mudk  a 
part  of  the  statute  as  the  text  itself  in  bo  far 
as  contract  rights  under  it  are  concerned. 

[Bd.  Note.— For  other  cases,  see  Gonadtntion- 
al  Law.  Gent  Dig.  S  278;  Dec.  Dig.  f  116.*] 

10.  CoNffixTtmoNAL  Law  (|  42*)— Obliga- 
tion or  CoNTBAOTS  —  Judicial  Ookstbuo- 
Tiow  OF  Statdtbs— Pabtt  Bntitlbd  to  Re- 

I.T  THKBXON. 

The  rale  that  the  obligation  of  a  contract, 
valid  when  made  by  the  laws  of  the  state  aa 
then  construed,  cannot  be  Impaired  by  any  sub' 
sequent  decision  of  its  court  s  altering  its  con- 
struction cannot  be  invoked  by  a  party  going 
into  court  as  a  confessed  violator  of  tbe  law  of 
the  state,  and  asking  relief  from  a  condition  re- 
sulting from  Its  willful  violation  of  a  penal 
statute. 

TEd.  Note. — For  other  cases,  see  Constitution- 
al Law.  Geat  Dig.  |{  89,  40;  Dec.  Dig.  |  42.*] 

Hobson,  G.  J.,  dissenting.  Nann,  J.,  dissent- 
ing in  part 

Appeal  from  Circuit  Court,  JefFeraon  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  Oliver  Company  against  the 
Louisville  Realty  Company.  Judgment  for 
defendant,  and  plaintiff  apiwals.  Affirmed. 

Htim  Brace  and  Bruce  &  Bnllltt;  all  of 
LonlsvUle,  for  ajKwIlant  Tralni^  Doolan  A 
Gox,  of  Loniaville,  for  appellee. 

OARBOm  J.  Tbe  question  for  decision 
In  this  case  Is  this:  la  it  a  good  defense,  to 
an  action  brought  in  a  state  court  by  a  for- 
eign corporation  to  enforce  tbe  collection  of 
tbe  amount  due  on  a  contract  entered  Into 
in  tbe  oecntlon  of  its  business  here  engaged 
in,  diat  It  bas  not  complied  witb  section  571 
of  the  Kentucky  Statutes  reading :  "AU  cor- 
porations exc^  foreign  insurance  compa- 
nies formed  under  Hie  laws  of  this  or  any 
otber  state,  and  carrying  on  any  business  In 
tbis  stat^  sball  at  all  times  bare  <me  or  more 


known  places  of  business  in  tbls  state,  and 
an  authorized  agent  or  agents  thereat,  upon 
whom  process  can  be  served;  and  it  shall 
not  be  lawful  for  any  corporation  to  carry  on 
any  business  In  this  state,  untU  It  shall  have 
filed  In  the  office  of  th6  Secretai^  of  State  a 
statement,  signed  by  Its  president  or  secre- 
tary, glvli^  tbe  location  of  its  office  or  offices 
In  this  state,  and  tbe  name  or  names  of  its 
agent  or  agents  thoeat  upon  whom  process 
can  be  served ;  and  when  any  change  Is  made 
in  tbe  location  of  its  office  or  offices,  or  in  its 
agent  or  agents,  it  shall  at  once  file  witb  the 
Secretary  of  State  a  statement  of  such 
diange;  and  the  former  agent  shall  remain 
agent  for  tbe  purpose  of  service  until  state- 
ment of  appointment  of  the  new  agent  is 
filed;  and  If  any  corporation  falls  to  comply 
with  the  roQuirements  of  this  section,  such 
corporation,  and  any  agent  or  employ^  of 
such  corporation,  who  shall  transact,  carry 
on  or  conduct  any  business  in  this  state,  for 
it,  shall  be  severally  guilty  of  a  misdemeanor, 
and  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars  for  each  offense"? 
Tbe  Oliver  Gompany  is  a  Tennessee  corpora- 
tion, and  entered  Into  a  contract  witb  the 
Louisville  Realty  Association  to  do  certain 
work  for  it  In  the  construction  of  a  building 
by  the  latter  company  in  tbe  <Aty  of  Louis- 
ville, Ey.  Tbe  contract  fixed  the  compensa- 
tion that  should  be  paid  to  the  Oliver  Com- 
pany for  tbe  work  it  agreed  to  do,  but  during 
the  progress  of  tbe  work  certain  changes 
were  made  in  tbe  spedflcationB.  and  as  a  re- 
sult of  differences  arising  between  tbe  parties 
to  tbe  contract  as  to  the  amount  that  should 
be  paid,  this  suit  was  brought  by  tbe  Oliver 
Company  to  recover  from  the  realtr  company 
the  sum  it  claimed  was  due  It  on  the  am- 
tract 

To  tbis  suit  several  defenses  were  made 
going  to  the  merits  of  tbe  claim  asserted  by 
tbe  Ollvw  Gompany,  but  tbe  issues  arising  on 
tbe  merits  of  the  controversy  wa  do  not  find 
it  necessary  to  disctiss.  ^e  <Hil7  question 
that  we  need  ccmoem  ours^ves  witb  is  tbe 
sufflciency  of  tbe  defense'  relied  on  by  tlie 
realty  company  that  tbe  Oliver  Company 
could  not  maintain  tbe  action  because  It  bad 
failed  to  comply  witb  tiie  statute  qaoted. 
Tbe  lower  court  ruled  that  the  failure  of  tbe 
Oliver  Gompany  to  observe  tile  reqalreni«its 
of  tbls  statute  denied  It  tbe  right  to  main- 
tain tbe  action,  and  dismissed  its  suit,  and  in 
tbe  correctness  of  tbis  decision  we  concur. 

11]  It  will  be  observed  that  tbSs  statute  ex- 
preraly  provides  that  it  shall  not  be  lawful 
for  any  corporation  to  carry  on  any  business 
in  this  state  until  It  ^ball  liave  observed  tbe 
requirements  of  the  section,  and  further 
subjects  to  a  penalty  any  corporation  under- 
taking to  transact,  carry  on,  or  conduct  any 
business  in  this  state  without  observlDg  tbe 
section,  although  it  does  not  in  terms  de-- 
<aare  that  any  contract  made  by  a  corporation 
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before  complying  with  the  statute  shall  be 
void  or  not  enforceable.  The  fact,  however, 
that  the  statute  does  not  expressly  declare 
that  contracts  made  before  complying  with 
the  section  shall  be  void  or  not  enforceable 
does  not  weaken  the  effect  of  the  statute  as 
a  prohibition  against  the  enforcement  of  con- 
tracts made  by  a  corporation  in  violation  of 
the  statute.  In  other  words,  the  declaration 
of  the  statute  that  it  shall  not  be  lawful  for 
any  corporation  to  carry  on  any  business  in 
this  state  uutll  it  shall  tiave  observed  the 
requirements  of  the  statute,  and  the  Imposl- 
tloD  of  a  penalty  for  engaging  in  business  in 
violation  of  it,  has  the  same  effect  and  ac- 
complishes the  same  end  as  if  the  statute 
bad  expressly  declared  the  invalidity  of  con- 
tracts made  without  observing  its  conditions. 

Upon  this  point  we  may  repeat  what  was 
said  In  the  case  of  Fruln-Colnon  Contracting 
Co.  T.  Chatterson,  146  Ky.  504,  143  S.  W.  6, 
40  I*  R.  A.  (N.  S.)  867,  where  this  question 
was  discussed:  "The  statute  does  not  pro- 
vide that  contracts,  entered  into  before  it  has 
been  compiled  with,  shall  be  void  or  nonen- 
forceable,  nor  does  it  use  any  language  in 
reference  to  the  contract;  Irat,  when  a  stat- 
ute makes  it  unlawful  to  do  business  under 
certain  conditions.  It  seems  to  necessarily 
and  logically  follow  that  the  doing  of  the 
business  under  the  prohibited  conditions  Is 
in  Itself  unlawful.  When  the  doing  of  the 
act  Is  made  unlawful,  there  is  no  reason  why 
the  statute  should  also  declare  tliat  <»ntractfl 
made  In  violation  of  it  should  also  be  unlaw- 
ful. When  the  law  prohibits  a  thing.  It  Is 
unlawful  to  do  it,  and  the  courts  should  not 
lend  their  aid  to  the  enforcement  of  prohibit- 
ed contracts.  Courts  are  established  to  af- 
ford remedies  to  litigants  who  seek  relief 
growing  out  of  lawful  transactions,  and  not 
to  aid  those  who  would  invoke  their  assist- 
ance to  enforce  contracts  made  in  violation 
of  law.  Their  chief  purpose  is  to  secure  the 
observance  of  laws  enacted  for  the  safety 
and  protection  of  life  and  property  and  the 
general  well-being  of  the  people,  and  it  would 
be  a  startling  departure  from  this  purpose 
If  they  should  also  give  relief  to  parties  who 
were  seeking  to  enforce  contracts  made  in 
violation  of  law.  Such  a  course  of  procedure 
would  be  a  perversion  of  Justice,  and  convert 
the  conrts  into  Instruments  to  aid  lawbreak- 
ers in  place  of  punishing  them."  The  principle 
thus  announced  is  supported  by  abundant  au- 
thorityr  for  It  is  a  generally  prevailing  rule 
that  a  contract  is  void  If  prohibited  by  stat- 
ute, thou^  the  statute  only  Inflicts  a  penalty 
and  does  not  in  terms  declare  illegal  con- 
tracts made  in  violation  of  it  Lindsey  t. 
Rutherford,  17  B.  Mon.  246;  Vanmeter  t. 
Spurrier,  94  Ky.  22,  21  S.  W.  337,  14  Ky. 
Law  Rep.  684;  Harris  v.  Runnels,  12  How. 
79, 13  L.  Ed.  901 ;  Wilson  v.  Spencer,  1  Band. 
(Va.)  76,  10  Am.  Dec.  491 ;  Harrison  v.  Berk- 
ley, 1  Strob.  Law  <S.  C.)  525,  47  Am.  Dec. 
578;  Woods  Armstrong,  54  Ala.  160,  25 
Am.  Bq».  671 ;  Golombla  Bank  &  Bridge  Go. 


V.  Haldeman,  7  Watts  ft  S.  (Pa.)  238,  42  Am. 
Dec.  229 ;  Roby  v.  West,  4  N.  H.  285,  IT  Am. 
Dec.  423,  and  Levlson  v.  Boas,  150  Oal.  185, 
88  Pac  825k  12  li.  B.  A.  (N.  S.)  57S,  U  Add. 
Cas.  661. 

But  passing  this,  a  vigorous  assault  is 
made  on  the  decision  of  the  lower  court  de- 
nying to  the  Oliver  Company  the  right  to 
maintain  the  action  It  had  instituted,  and  It 
Is  earnestly  pressed  on  our  attention  tbRt  the 
statute  should  not  be  so  construed  as  to  pro- 
hibit a  Qorporation  that  had  failed  to  comply 
with  the  statute  from  bringing  suit  to  enforce 
contracts  made  in  the  prosecution  of  its  busi- 
ness in  this  state.  The  argument  Is  made 
that  persons  who  make  otherwise  valid  con- 
tracts with  foreign  corporations  should  be 
estopped  to  deny  the  right  of  the  corpora- 
tion to  enforce  them.  It  is,  of  course,  at 
once  apparent  that  the  eCFect  of  such  a  con- 
struction of  this  statute  would  be  to  destroy 
the  life  and  vigor  of  the  feature  of  It  now 
under  consideration.  So  construed.  It  would 
virtually  have  no  meaning  or  effect  at  alL  It 
would  be  to  say,  in  substance,  to  a  corpora- 
tion: "It  Is  true  the  statute  expressly  pro- 
hibits you  from  doing  business  In  this  state 
until  you  have  complied  wltb  its  simple  pro- 
visions, but  if  it  does  not  suit  your  conven- 
ience or  your  Interest  to  do  so,  your  failure 
vplll  not  prejudice  any  rights  that  you  may 
have.  If  you  choose  to  observe  these  require- 
ments, well  and  good,  but  if  you  don't,  you 
can  yet  carry  on  any  business  you  please 
and  make  as  many  contracts  as  you  wish, 
and  the  courts  of  the  state  are  open  to  your 
pleas,  and,  notwithstanding  your  dereliction 
of  duty  and  your  violation  of  law,  will  afford 
you  all  the  remedies  that  could  be  afforded  if 
yon  had  seen  proper  to  observe  the  statute.** 
If  corporations  may  thus  lightly  treat  the 
laws  of  this  state,  if  they  may  Ignore  them 
at  their  pleasure  and  comply  with  them  or 
not  as  suits  their  convenience,  free  from  any 
of  the  civil  disabilities  Imposed  by  the  stat- 
ute, the  Legislature  of  the  state  might  as  well 
cease  the  enactment  of  laws  intended  to  pro- 
tect the  people  of  the  state  in  their  deftUngs 
with  corporations. 

[2]  The  statute,  as  may  be  readily  ae&x, 
does  not  impose  any  harsh  or  unreasonable 
conditions.  A  literal  compliance  with  its  sim- 
ple requirements  is  iMth  easy  and  inexpw- 
slve,  and  no  good  reason  can  be  assigned  why 
a  corporation  undertaking  to  do  business  In 
the  state  should  not  be  obliged  to  observe  its 
provisions.  It  is  a  useful  statute,  and  was 
intended  as  a  police  regulation  for  the  pro- 
tection of  the  people  of  the  state,  who  have 
a  right  to  know  whether  the  party  they  are 
dealing  with  is  an  individual,  or  a  corpora- 
tion. It  is  a  notorious  fact  that  the  country 
Is  full  of  corporations  engaged  in  every  imag- 
inable line  of  business,  with  their  agents  go- 
ing here  and  there  and  everywhere,  and  many 
of  the  people  dealing  with  them  do  not  know 
where  the  home  of  the  corporatlOD  is,  or.  If 
they  do  know,  would  find  It  impracticable  to 
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seek  relief  by  enits  In  foielsn  Jarlsdlctlons. 
Except  for  this  statute  they  would  not,  In 
many  instances  know  on  whom  process  could 
be  served,  or  In  what  county  a  suit  against 
the  corporation  could  be  brou^t,  and  thus  In 
many  cases  would  be  left  rlrtnally  remedUesa. 
To  relieve  In  a  measure  the  disadvantages  our 
citizens,  as  a  sesult  of  this  condition,  were 
placed  under  in  their  dealings  with  corpora- 
tions, the  Legi^ture  undertook  in  this  stat- 
ute to  say  that  when  a  corporation,  whether 
foreign  or  domestic,  desired  to  engage  In 
business  In  this  state,  it  should  at  all  times 
have  an  agent  at  a  known  place  of  business 
in  this  state  upon  whom  process  could  be 
served,  and  to  whom  the  citizens  of  the  state 
might  look  If  it  became  necessary  to  seek 
redress  in  the  courts  of  the  state,  so  that  any 
citizen  desiring  to  Institute  an  action  against 
a  corporation  might,  by  writing  to  the  Secre- 
tary of  State,  learn  who  and  where  its  agent 
was,  and  where  Its  place  of  baslness  was,  and 
thus  be  able  to  secure  sach  relief  as  the  cir- 
cumstances of  the  case  seemed  to  demand. 

So  universally  recognized  is  the  wisdom 
and  propriety  of  this  character  of  legislation 
that  every  state  In  the  Union,  save  possibly 
tw6,  have  adopted  statutes  in  substance  the 
same  as  ours,  and  the  courts  of  these  differ- 
ent states,  as  we  will  presently  point  out, 
have,  with  few  exceptions,  given  to  these  sal- 
utary statutes  the  same  construction  and 
the  same  meaning  and  effect  that  we  have. 

As  said  by  the  United  States  Circuit  Court 
of  Appeals  in  Pittsburg,  etc.,  Co.  v.  West 
Side  Belt  Ry.  Co.,  154  Fed.  929,  S3  C.  C.  A. 
501,  11  L.  a.  A.  (N.  S.)  1145,  In  speaking  of 
a  like  statute :  "This  act  Is  a  salutary  one, 
for  the  protection  of  persons  transacting  busi- 
ness with  foreign  corporations.  The  facility 
with  which  irresponsible  corporations  are 
created,  frequently  with  no  assets  within  the 
jurisdiction  where  business  is  transacted, 
would  frequently  leave  creditors  without  any 
chance  whatever  of  collecting  their  claims, 
were  It  not  for  acts  requiring  registration 
where  business  is  transacted.  This  enables 
the  creditors  to  bring  the  foreign  corporation 
within  the  jurisdiction  of  the  courts  where 
the  obligations  are  created ;  and,  in  order 
that  the  provisions  of  these  laws  may  be  com- 
plied with,  it  Is  necessary  that  they  should 
receive  a  reasonably  strict  enforcement" 

The  purpose  of  the  statute  is  also  well  ex- 
pressed by  the  Supreme  Court  of  Pennsyl- 
vania In  Delaware,  etc.,  Co.  v.  Bethlehem, 
etc.,  Ry.  Co.,  204  Pa.  22,  53  AU.  633,  where 
the  court  said :  "The  purpose  of  the  act  is 
to  bring  foreign  corporations  doing  business 
In  this  state  within  the  reach  of  legal  process. 
This  purpose  Is  not  accomplished  by  a  regis- 
tration of  the  corporation  at  the  pleasure  of 
its  officers,  or  when  it  may  be  to  their  inter- 
est to  appeal  to  our  courts.  The  act  Is  for 
the  protection  of  those  with  whom  it  does 
business,  or  to  whom  it  may  incur  liability 
by  its  wrongful  acts,  and  nothing  short  of  a 
registratioii  before  the  contract  that  It  seeks 
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to  enforce  is  made  can  give  it  a  right  of  ac- 
tion. Any  other  construction  of  Uie  act 
would  violate  Its  plain  words,  and  wholly  de- 
feat its  object  by  affording  protection  to  the 
corporatlcm  and  denying  It  to  the  public." 

[3]  It  may  further  be  observed  that  the  ef- 
fect of  allowing  the  plea  of  estoppel  would 
be  to  defeat  one  of  the  chief  purposes  of  the 
statute.  For  example,  if  every  person  who 
made  a  contract  with  a  corporation  should  be 
denied  the  right  to  set  iq>,  when  sued  by  the 
corporation,  the  defense  that  when  making 
the  contract  it  acted  In  violation  of  law,  in- 
stances would  be  very  rare  ini  which  the  stat- 
ute could  be  effectively  Interposed,  and  the 
corporation  punished  for  falling  to  observe 
it.  There  are  few  cases  in  which  budness 
transactions  are  not  directly  conducted  be- 
tween the  parties  affected,  or  others  acting 
for  them,  and  it  Is  manifest  that  If  the  party 
within  the  law  should  be  estopped  to  make 
the  defense  that  the  other  party  was  without 
the  law,  the  party  who  was  guilty  of  violat- 
ing the  law  would  feel  assured  that  his  viola- 
tion would  not  subject  him  to  any  disadvan- 
tage. In  short;  if  the  statute  is  to  be  given 
effect,  the  doctrine  of  estoppel  should  not  be 
applied.  So  apparent  is  the  fact  that  the 
adoption  of  the  doctrine  of  estoppel  would 
virtually  nullify  the  purpose  of  the  statute 
that  the  authorities  generally  refuse  to  as- 
sent to  It,  although  the  follure  to  apply  this 
rule  may,  In  some  cases,  work  a  hardship  on 
the  delinquent  corporation. 

It  la  equally  plain  that  the  tact  thftt  the 
enforcement  of  the  statute  may  work  hard- 
ships on  corporations  that  fall  to  obey  it,  and 
sometimes  prevent  them  from  collecting  just 
debts,  cannot,  without  Ignoring  the  legislative 
intent,  be  allowed  to  defeat  the  object  soi^t 
to  be  accomplished  by  the  oiactmait  of  the 
law.  Every  person  who  violates  the  law 
puts  himself  In  the  attttode  of  being  required 
to  pay  the  penalty  for  the  Infraction ;  bat, 
althous^  the  ddlnqnency  may  subject  him 
to  punishment,  dvil  or  o^mlnal,  this  of 
course  furaidies  no  xeason  why  ttie  statute 
should  not  be  enforced.  Tbe  individnal  who 
violates  a  penal  statute  may  eiqiect  to  pay 
the  penalty,  and  so  a  corporatlrai  that  vio- 
lates the  civil  features  of  a  st&tnto  Is  not  In 
any  position  to  complain  if  it;  too,  must  pay 
the  penalty. 

These  views  In  different  forms  of  expression 
have  been  frequently  announced.  Thus  In 
Thompson  on  Corporations  (2d  Ed.)  vol.  6,  i 
6712,  it  is  said:  "Such  statutes  are  intended 
for  the  protection  of  the  dtlzens  of  the  state 
who  deal  with  such  foreign  corporation,  and 
there  are  many  reasons  why  a  person,  after 
dealing  with  such  a  corporation,  should  have 
the  right  to  Insist  on  compliance  with  the 
statute,  when  the  corporation  sues  to  en- 
force the  contract.  The  effect  of  the  cases 
holding  otberwise  Is  to  make  such  a  statute 
an  Instrument  of  fraud  as  against  persons 
whom  it  was  intended  to  protect,  and  the 
doctrine  of  estoppel  cannot  be  extended  so 
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far  u  to  aid  a  foreign  go rpo ration  In  doing 
what  was  forbidden  by  etatate." 

In  Oydone  Mining  Co.  v.  Baker  Light  ft 
Power  Oo.  (a  C.)  ITO  Fed.  996,  the  court, 
In  answering  the  argument  that  the  doctrine 
of  estoppel  should  be  applied,  said:  "Nor  are 
the  defendants  estopped,  by  reason  of  their 
contractual  relations  with  the  plaintiff,  from 
Insisting  that  the  contract  Is  rold,  and  the 
plaintiff  without  legal  right  or  capacity  to 
sue  for  the  breach  thereof,  because  If  so 
estopped,  the  plaintiff  would  be  permitted  to 
take  adTantage  of  its  own  offending  acts  done 
in  derogation  and  even  in  defiance  of  the 
law.  It  wonld  be  a  revolting  doctrine, 
fran^t  with  Inconceivable,  deleterious  re- 
sults, If  a  foreign  corporation  could  come  into 
a  state  not  Its  own,  and  there  carry  on  a 
business  In  direct  defiance  of  the  provisions 
of  law  hy  which  it  may  capacitate  itself  for 
the  transaction  of  bnelness  therein,  and  then 
validate  Its  acts  because,  forsooth,  parties 
had  dealt  with  It ;  for  but  few  others  have 
cause  for  suit  except  those  having  contractual 
relations  In  some  form  with  anch  corpora- 
tions." 

Out  of  a  large  number  of  cases  Illustrating 
the  rule  that  a  corporation  or  an  Individual 
that  has  made  a  contract  for  carrying  on  a 
business  In  violation  of  law  or  without  hav- 
ing compiled  with  statutory  requirements  can- 
not enforce  the  collection  of  his  or  its  de- 
mands created  In  carrying  on  the  business, 
and  that  the  defendant,  although  the  bene- 
ficiary of  the  nnlavrful  transaction,  when 
sued  Is  not  estopped  to  raise  the  question  of 
the  disability  of  the  plaintiff  to  maintain  the 
suit,  we  may  select  the  following:  Smith  v.. 
Bobertson,  106  Ky.  472,  50  S.  W.  852,  20  Ky. 
Law  Rep.  1959,  45  L.  B.  A.  510;  Franklin 


Insurance  Go.  v.  Louisville  &  Arkansas  Pack- 
ing Co.,  9  Bush,  690;  Bull  v.  Harragan,  17 
B.  Mon.  349;  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  Heileman  Brewing 
Co.  V.  Pelmeisl,  85  Minn.  121,  88  N.  W. 
441;  Delaware  R.  Q.  &  O.  Co.  v.  Bethlehem 
By.  Co.,  204  Pa.  22,  53  AU.  533 ;  United  Lead 
Co.  V.  Reedy  Elevator  Mfg.  Co.,  222  IlL  199, 
78  N.  E.  567,  6  Ann.  Cas.  637;  Gary-Lom- 
bard Lumber  Co.  v.  Thomas,  02  Tenn.  587, 
22  S.  W.  743;  Seamans  v.  Temple  Co.,  105 
Mlcb.  400,  63  N.  W.  408,  28  K  B.  A.  430,  56 
Am.  St.  Rep.  467;  Commonwealth  Mutual 
Fire  Ins.  Co.  v.  Hayden,  60  Neb.  636,  83  N. 
W.  922,  83  Am.  St  Bep.  646;  Tri-State 
Amusement  Co.  v.  Forest  Park  Highlands 
Amusement  Co..  192  Mo.  404.  90  S.  W.  102i0, 
4  L.  R.  A.  (N.  S.)  688.  Ill  Am.  St  Bep.  511. 
4  Ann.  Cas.  808 ;  State  Bank  of  Oreentown 
V.  Lawrence,  177  Ind.  516,  06  N.  B.  947,  42  L. 
B.  A.  (N.  S.)  326;  Stront  Od.  t.  Howell 
(DeL)  85  AtL  666. 

[4]  Another  ailment  advanced  by  coun- 
sel for  the  Oliver  Company  Is  rested  on  the 
doctrine  of  stare  decisis.  In  support  of  this 
contention,  our  attention  is  called  to  the 
fact  that  in  Johnson  v.  Mason  Lodge,  106 
Ky.  838,  61  &  W.  620,  21  Ky.  Law  Bep.  493, 


decided  in  1809,  this  court  held  that  a  person 
who  contracted  with  a  eorporation  that  had 
failed  to  comply  with  the  statute  here  in 
question  would  be  estopped,  when  sued  by 
the  corporation,  to  set  up  as  a  defense  the 
illegality  of  the  transaction,  and  it  is  said 
that  the  principle  announced  in  this  case  was 
followed  in  Aultman  v.  Mead,  100  Ky.  683,  60 
S.  W.  294,  22  Ky.  Law  Rep.  1188,  and  Hal- 
lam,  Receiver,  v.  Ashford,  70  8.  W.  197,  24 
Ky.  Law  Bep.  870,  and  therefore,  following 
the  rule  of  stare  decisis,  this  court  shoold 
now  adhere  to  these  opinions.  In  other 
words,  the  effect  of  the  argument  Is  this: 
That  the  Oliver  Company  felt  authorised  to 
violate  this  statute  because  this  court  said 
In  Johnson  v.  Mason  Lodge  that  it  might 
do  so  with  Impunity,  and  repeated  this  as- 
surance of  protection  In  the  Ashford  and 
Mead  Cases  subsequently  decided.  It  might 
here  be  noted  that  Johnson  v.  Mason  Lodge 
and  the  two  cases  that  follow  It  were  vir- 
tually overruled  in  Fruin-Golnon  Contracting 
Co.  V.  Ghatterson,  146  Ky.  604,  14S  S.  W.  6. 
40  L.  B.  A.  (N.  S.)  867,  hut  as  this  case  was 
decided  subsequent  to  the  transaction  of  the 
business  out  of  which  this  litigation  arose,  it 
cannot  be  said  to  deprive  the  Oliver  Com- 
pany of  the  right  to  rely  on  the  doctrine  of 
stare  decisis,  If  the  invocation  of  that  doc- 
trine saves  it  from  the  penalty  of  thk  stat- 
ute. Before,  however,  taking  up  directly  the 
question  of  stare  decisis,  It  may  be  well  to 
notice  with  more  care  the  decision  in  John- 
son V.  Mason  Lo<j^e.  The  opinion  in  that 
case  discloses  that  Mason  Lodge  was  a  Ken- 
tucky corporation  and  a  branch  of  the  Inde- 
pendent Order  of  Odd  F^ows.  It  sued 
Johnson  to  recover  a  sum  of  •money  it  bad 
loaned  him.  In  defense  of  the  suit,  he  set 
up  that  the  corporation  was  not  legally  or- 
ganized, and,  furthermore,  that  it  had  not 
complied  with  section  571  of  the  statute,  and 
for  these  reasons  could  not  enforce  collec- 
tion of  the  debt.  The  court,  after  discussing 
at  length  the  proposition  that  Johnson  was 
estopped  to  deny  the  legality  of  the  corporate 
existence  of  the  Mason  Lodge,  took  up  the 
question  of  the  nonenforceablllty  of  the  con- 
tract because  the  corporation  had  failed  to 
comply  with  section  571  of  tite  statute,  and 
disposed  of  it  In  a  few  words  adversely  to 
the  contention  of  Johnson.  The  opinion 
makes  it  perfectly  apparent  that  the  entire 
reasoning  of  the  court  was  devoted  to  con- 
sideration of  section  566  of  the  statutes,  pro- 
viding that  "no  corporation  organized  under 
this  chapter  shall  be  permitted  to  set  up  or 
rely  upon  the  want  of  legal  oi^anlzatton  as 
a  defense  to  any  action  against  It ;  nor  shall 
any  person  transacting  business  with  such 
corporation,  or  sued  for  Injury  done  to  Its 
property,  be  permitted  to  rely  upon  such 
want  of  legal  organization  as  a  defense"; 
and  that  Uttie  or  no  attention  was  given  to 
the  effect  on  the  contract  of  section  671. 
But,  nevertheless,  It  is  fair  to  say  that  the 
court  held  in  this  opinion  that  the  failure 
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of  thla  corporation  to  comply  with  section 
571  did  not  defeat  Its  right  to  enforce  the 
collection  of  the  contract  sued  on.  In  the 
Ashford  Case  all  that  was  said  on  the  point 
under  consideration  is  this:  "^d  Johnson  t. 
Blaaon  Lodge  *  *  *  it  was  held  that  one 
who  is  sned  upon  a  contract  made  with  a 
corporation  Is  estopped  from  relying  upon 
the  failore  of  the  corporation  to  comply 
with  the  provisions  of  section  STL  As  this 
question  was  very  thoroughly  considered  in 
that  case,  and  has  been  followed  In  quite  a 
number  of  subsequent  dedslona  of  this  court, 
it  Is  unnecessary  for  us  to  again  consider 
the  question."  In  the  Mead  Case  the  only 
reference  to  this  question  Is  this:  "The  ob- 
jection that  appellants  did  not  comply  with 
section  JiTl  of  the  Kentucky  Statutes  is  fully 
answered  In  the  o[dnlon  of  the  court  in  the 
case  of  Johnson  r.  Mason  Lodge,  •  •  • 
and  It  will  therefore  be  unnecessary  tor  us 
to  again  consider  that  question." 

It  will  thus  be  seen  that  while  in  three 
opinions  It  was  held  that  section  571  of  the 
statute  did  not  obstruct  the  right  of  a  de- 
linquent corporation  to  enforce  a  contract 
made  with  It,  In  no  one  of  these  opinions  was 
the  question  examined  with  any  degree  of 
care.  In  the  Johnson  Case  we  thlnb  the 
court  fell  into  the  error  of  confusing  an  ul- 
tra vires  contract  with  an  unlawful  contract, 
and  treating  section  571  as  a  companion  sec- 
tion to  section  566,  and  this  error  seems  to 
have  been  followed  in  the  two  subsequent 
cases.  It  is  of  course  plain  that  section  566 
and  section  571  relate  to  entirely  distinct 
subjects.  They  have  not  the  remotest  con- 
nection with  each  other  except  in  so  far  as 
they  relate  in  a  general  way  to  corporations. 
They  were  enacted  for  different  reasons  and 
to  accomplish  different  purposes.  Section 
566  relates  to  defects  in  the  organization  of  a 
corporation,  and  so  states,  while  section  071 
relates  exclusively  to  the  matter  of  a  corpo- 
ration doing  business  In  this  state  without 
having  an  agent  and  a  place  of  business  in 
this  state.  Fruin-Colnon  Go.  v.  Cbatterson, 
146  Ey.  604,  143  S.  W.  6,  40  L.  R.  A.  (N.  S.) 
857.  As  said  in  the  Johnson  Case,  it  has 
been  repeatedly  decided,  both  by  this  court 
and  others,  that  a  person  dealing  with  a  cor- 
poration will  not  be  permitted  to  raise  the 
question  that  It  was  not  legally  organized, 
and  section  566  merely  put  Into  the  form  of 
a  statute  a  rule  that  a  long  line  of  court  de- 
cisions had  made  a  part  of  the  law  of  the 
state. 

On  the  other  hand,  the  subject-matter  of 
section  571  first  made  Its  appearance  in  the 
history  of  the  state  in  1893  when  It  was 
adopted  as  a  part  of  the  statute  law  of  the 
state,  and  it  was  put  into  the  statute  in 
obedience  to  section  194  of  the  Constitution, 
providing  that  "all  corporations  formed  un- 
der the  laws  of  this  state,  or  carrying  on 
business  in  this  state,  shall,  at  all  times, 
have  one  or  more  known  places  of  business 
in  this  Bt&tet  and  an  authorized  agent  or 


agents  there,  upon  whom  process  may  be  exe- 
cuted, and  the  General  Assembly  shall  enact 
laws  to  carry  Into  effect  the  provisions  of 
this  section." 

Under  these  drcumstancea  the  question 
now  before  us,  put  in  slniplo  form  is,  Shall 
section  071  of  the  statute,  enacted  pursuant 
to  section  194  of  the  Constitution  of  the 
state,  stand  or  shall  the  decision  of  this 
court  in  Johnson  v.  Mason  Lodge  stand?  The 
deddon  and  the  statute  are  In  conflict,  and 
if  the  doctrine  of  stare  decisis  as  sought  to  be 
applied  la  to  control,  the  decision  must  pre- 
vail and  a  valuable  part  of  the  statute  be  In 
effect  expunged. 

We  are  not  unmindful  of  the  importance  of 
courts  of  last  resort  adhering  to  rules  of  law 
announced  In  long-established  decisions  that 
have  become  a  part  of  the  Jurisprudence  of 
the  state,  and  on  the  faith  of  which  people 
have  transacted  business,  entered  into  con- 
tracts, and  conducted  in  a  general  way  their 
affairs,  and  we  should  be  slow  to  overrule 
any  oidnlon  that  might  unsettie  property 
rights  acquired  on  the  faith  of  the  opinion 
overruled,  or  that  might  prejudice  the  rights 
or  Interests  of  persons  who  had  entered  into 
engagemente  In  reliance  upon  the  fact  that 
the  opinion  assailed  was  the  law  of  the  land. 

[S]  As  said  In  Kent's  Commenteries,  voL 
1,  i  475:  "When  a  rule  has  once  been  de- 
liberately adopted  and  declared,  it  ought  not 
to  be  disturbed  unless  by  a  court  of  appeal 
or  review,  and  never  by  the  same  court,  ex- 
cept for  very  cogent  reasons,  and  upon  a 
clear  manlfestetion  of  error;  and  If  the 
practice  were  otherwise.  It  would  be  leaving 
us  In  a  perplexing  uncertainty  as  to  the  law." 
To  the  same  effect  are  Farrlor  v.  New  Eng- 
land Mortgage  Security  Co..  92  Ala.  176,  9 
South.  532,  12  L.  B.  A.  806 ;  Haskett  v.  Max- 
ey,  134  Ind.  182,  33  N.  B.  358,  19  L.  B.  A. 
379 ;  Vermont  B.  Co.  v.  Vermont  Central  B. 
Co.,  63  Vt  23,  21  Aa  262,  731,  10  L.  B.  A. 
662,  and  many  other  cases  r^erred  to  In 
these  opinions. 

[I]  But  the  rule  of  stare  decisis,  stated  In 
simple  form  and  considered  in  relation  to 
ite  effect  upon  private  affairs,  Is  really  noth- 
ing more  than  the  application  of  the  doc- 
trine of  estoppel  to  court  decisions.  It  finds 
its  support  in  the  sound  principle  that  when 
courte  have  announced,  for  the  guidance 
and  government  of  Individuals  and  the  pub- 
lic, certain  controlling  principles  of  law,  or 
have  given  a  construction  to  statutes  upon 
which  individuals  and  the  public  have  relied 
In  making  contracts,  they  ought  not,  after 
these  principles  have  been  promulgated  and 
after  these  constructions  have  been  publish- 
ed, withdraw  or  overrule  them,  thereby  dis- 
turbing contract  rights  that  had  been  enter- 
ed Into  and  property  rlghte  that  had  been 
acquired  upon  the  faith  and  credit  that  the 
principle  announced  or  the  construction 
adopted  in  the  opinion  was  the  law  of  the 
land.  In  the  correct  application  of  the  rule 
of  stare  decisis  we  fully  concur^  and  do  not 
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propose  In  tbis  opinion  to  annoonce  any 
views  that  would  Impair  or  overthrow  its 
efficiency  when  properly  uaderstood  and  ap- 
plied. Later  In  the  opinion  we  will  again 
advert  to  the  necessity  for  an  adherence  to 
the  rule  of  stare  decisis,  when  properly  in- 
voked, to  protect  contract  or  property  rights. 

[7]  It,  howevtf,  seems  to  us  apparmt  that 
the  doctrine  of  stare  decisis,  giving  to  It 
what  may  be  called  a  personal  application, 
cannot  be  relied  on  by  a  party  who  has  not, 
in  good  faith,  been  deceived  by  the  dedsion 
under  whldi  he  claims  to  have  acted;  and, 
when  it  appears  that  a  party  was  not  mis- 
led to  his  prejudice  by  reliance  on  a  decision 
that  the  court  rendering  it  subsequently 
concluded  was  erroneous,  the  court  will  not 
feel  estopped  to  overrule  it  by  the  in^tence 
of  the  party  claiming  to  have  acted  under 
it  that  It  would  overturn  contracte  and  en- 
gagements that  he  had  entered  into  on  the 
faith  of  it 

Let  US  see  now  for  a  moment  if  the  Oliver 
Oompany  is  in  a  position  to  assert  Qiat,  re- 
lying on  Johnson  v.  Mason  Lodge,  it  did 
not  observe  this  statute.  It  will  be  observed 
that  the  statute  not  only  subjects  the  offend- 
ing corporation  to  the  dvil  disablll^  of  de- 
nying It  the  right  to  maintain  an  action,  but 
it  also  subjects  It  to  a  fine  under  the  crim- 
inal law  of  the  state;  and,  if  It  should  be 
said  that  the  dvil  disability  was  removed 
by  construction  in  Johnson  v.  Mason  Lodge, 
the  penal  features  of  the  statute  remained 
undisturbed,  and  furnished  full  notice  to  the 
corporation  that  it  must  comply  with  the 
statute  or  subject  Itself  to  the  pttmUy  im- 
posed. Under  these  circumstances  it  does 
not  lie  In  the  month  of  the  Oliver  Oompany 
to  say  that,  acting  on  the  faith  and  credit 
of  the  Johnson  Case,  it  did  not  know  it  was 
necessary  that  it  should  observe  this  statute. 
In  entering  into  tUs  contract  the  Oliver 
Company  was  undeniably  gtUlty  of  violat- 
ing a  law  of  this  state  that  has  been  enforc- 
ed in  many  cases,  and  it  is  not  In  a  position 
to  set  up  that  this  court  ought  not  now  to 
overrule  the  Johnson  Case. 

We  have  examined  a  large  number  of 
cases  on  the  subject  of  stare  decisia»  and 
in  no  one  of  them  can  there  be  found  an  at- 
tempted application  of  it  to  a  state  of  facts 
such  as  are  here  pres^ted.  In  every  In- 
stance, so  far  as  our  investigation  goes,  where 
the  doctrine  has  beoi  applied,  the  decisions 
relied  on  furnished  in  themselves  a  line  of 
authority  that  left  no  notice  that  anything 
else  was  roQulred. 

[I]  But  aside  from  this,  the  doctrine  of 
stare  decisis  U  not  wltiiout  Its  limitations. 
A  court  of  last  resort  is  not  irrevocably 
bound  to  follow  opinions  that  In  tiie  light  of 
present  drcumstances  and  conditions  seon 
to  be  erroneous,  and  this  case  furnishes  a 
good  illustration  of  the  necesdty  for  a  de- 
parture from  the  rule.  Hare  we  have  a  stat- 
ute of  the  state  raacted  pursuant  to  the 
Constitution  for  the  purpose  of  carrying 


out  a  wise  public  policy,  an  important  fea- 
ture of  which  was  eliminated  by  the  ded- 
sion in  Johnson  v.  Mason  Lodge,  and  upon 
mature  consideration  we  do  not  feel  bound 
to  follow  this  decision.  In  overruling  It  we 
are  not  without  ample  precedents  furnished, 
not  only  by  the  decisions  of  other  courts, 
but  of  this  court  This  court  in  the  course 
of  Its  history  has  deemed  it  wise  and  prop- 
er to  overrule  many  cases,  numbers  of  them 
relating  to  property  rights,  as  may  be  seen 
by  an  examination  of  volume  2  and  4  of 
Barbour's  Driest,  under  the  head  of  "Over- 
ruled Gases."  A.  few  of  them  may  be  men- 
tioned: 

In  Montgomery  County  Fiscal  Court  t. 
Trimble,  IM  Ky.  629,  47  8.  W.  773,  22  Ky. 
Law  827,  42  L.  B.  A.  738,  In  overruling 
several  previous  cases,  we  said:  *'When  a 
question  Invol^ng  important  public  or  pri- 
vate rights^  ext^ding  through  aU  condnc 
time,  has  been  passed  upon  on  a  single  oc- 
casion, and  wbldi  decision  can  in  no  Just 
sense  be  said  to  have  been  acquiesced  in.  It 
is  not  only  the  dght,  but  the  duty,  of  tb.e 
court,  when  properly  called  npm,  to  reex- 
amine the  questions  involved,  and  again 
subject  them  to  Judicial  ecruthiy.  We  are 
by  no  means  unmindful  of  the  salutary 
tendency  of  the  rule  of  stare  dedsis;  but  at 
the  same  time  we  cannot  be  unmindful  of 
the  lessons  furnished  by  our  own  consdous- 
ness,  as  well  as  by  Judicial  history,  of  tlie 
liability  to  error  and  the  advantage  of  re- 
view." 

In  Hall  T.  Martin,  80  Ey.  0,  U  &  W.  953. 
11  Ey.  law  B^.  241,  and  Breathitt  Goal, 
Iron  A  Lumber  Go.  t.  Strong,  106  Ey.  600, 
51  S.  W.  189.  21  Ey.  Law  Bep.  302,  ttie  case 
of  Hamilton  v.  Fugett,  81  Ey.  366,  was  In 
effect  overruled,  although  the  overruling 
opinions  unsettled  eztendve  property  rights 
acquired  on  the  taltti  of  the  Fngett  opinion. 
True  it' was  not  expressly  ovwmled,  but  it 
was  effectually  disposed  of  by  being  exiaaln- 
ed  away  in  the  cases  moitloned,  a  process  of 
ellmlnatltm  sometimes  adopted  to  ronoTe 
undesirable  oj^niona. 

Another  case  affecting  pnqwrty  rights  was 
Sheets  v.  Ombbs,  4  Mete.  339,  decided  tn 
1863 ;  but  this  case,  after  standing  for  many 
years  and  being  followed  in  several  cases, 
was  overruled  In  Chenaolt  t.  catoianlt.  88 
Ey.  83,  U  S.  W.  424.  Tet  another  examine 
Is  found  in  the  bank  tax  case  reported  in  102 
Ey.  174,  39  S.  W.  1030. 

In  Victor  Cotton  OU  Co.  t.  City  of  Lonla- 
ville,  149  Ey.  149,  148  S.  W.  10,  the  case  of 
Mengel  Box  Co.  v.  Gi^  of  Louisville,  117  Ey. 
735. 79  S.  W.  2SS,  26  Ey.  Law  B^  1861,  was 
overruled,  although,  on  tiie  faith  of  the  ex- 
emption from  taxation  it  afforded  the  Victor 
Cotton  Oil  Oompany  was,  as  It  claimed,  In- 
duced to  establish  its  plant  in  ttie  d^  of 
Louisvillew  Having  thus  been  Induced  to  act 
on  the  authority  of  the  Hei^  Case,  the 
Cotton  011  Company  insisted  that  Its  right 
to  the  exemption  ought  not  to  be  d^eated. 
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bat  OUeC  Jntttoe  Hotaon,  speaking  for  tlie 
conr^  amid:  **It  1b  instated,  however,  that  ttie 
facta  here  abown  bring  the  case  directly 
within  the  doctrine  laid  down  in  Mangel  Box 
Co.  V.  City  of  LoaisTUle^  U7  Ky.  736  [79  8. 
W.  256,  25  E7.  Law  Bep.  1861].  Tbla  aeema 
to  be  tnie,  but  that  caw  la  ont  of  line  with 
the  rabaeqnent  caaea,  and  with  what  eeema 
to  US  the  proper  construction  of  the  Oonatl- 
tutUm  and  the  statute."  To  the  same  effect 
Is  Pratt  T.  Breckenridge,  112  Ky.  1,  06  8.  W. 
136.  23  Ky.  Law  Bep.  1356»  66  &  W.  406,  28 
Ky.  Law  Rep.  186a 

In  26  Amralcan  ft  EngUeOi.Ency.  of  Law, 
Pu  188,  we  find  this  eenalble  atatenmt  of 
the  Umltatlans  m>on  the  nila  of  atare  de- 
dUa:  *mtl8  doctrine  la  not  an  arUtniy  role 
of  poaltlTe  law  which  forbids  the  Qoestkming, 
undu  any  drcomatancea,  of  all  dedalcms  or 
the  exerdaa  of  Judicial  dtaaretkoi  in  relation 
thereto,  but  la  anhject  to  reaaonaUa  limlta- 
ttona.  *  *  *  No  v^Ua  dedaion  la  to  be 
reversed  without  good  and  snffldent  cause, 
yet  fbe  rule  la  not  In  any  aoiae  iron-dad,  and 
the  fatore  and  jwimaneat  good  of  the  public 
Is  to  be  omsktered  rattier  ttian  any  particular 
case  or  interest  Bren  if  the  decision  affects 
ml  estate  interests  and  tiUea,  there  may  be 
cases  where  it  is  plainly  tbe  duty  of  the 
court  to Inteifuie and  oTemdea  bad  dedidon. 
Precedence  dumld  not  have  an  orerwhdm- 
Ing  or  despotic  influence  in  shaping  legal  de- 
cisions. •  •  *  The  benefit  to  Ihe  public 
In  the  fntnn  ia  of  neater  moment  than  any 
incorrect  dedtf(Hi  in  the  past  Wherever  a 
correction  can  be  made  without  working  more 
harm  than  good,  it  should  be  done.  •  •  * 
Where  vital  and  important  public  or  private 
rights  are  oonc^ned,  and  tbe  decisions  re* 
gardlng  them  are  to  have  a  direct  and  perma- 
nent influence  In  all  fnture  time,  It  becomes 
the  duty,  as  well  as  the  right,  of  the  court 
to  consider  them  carefully,  and  to  allow  no 
previoua  error  to  continue  If  it  can  be  cor- 
rected. Tbe  fonndatlim  of  tbe  rule  of  atare 
decisis  was  promulgated  on  the  ground  of 
pnbUe  policy,  and  it  would  be  an  egr^oos 
mistake  to  allow  more  harm  than  good  to  ac- 
crue from  It" 

[I]  It  la  further  Insisted  by  counsel  fbr  the 
Oliver  Company  that  tbla  court,  In  construing 
section  671  in  Johnson  t.  Maaon  Lodge,  de- 
clared that  a  failure  to  comply  with  this 
statute  did  not  affect  the  validity  of  a  con- 
tract made  by  the  ddinquent  corporation,  or 
prohibit  it  from  enforcing  the  contract,  and 
that  aa  the  oontraa  between  tbe  Oliver 
Company  and  the  LouiaviUe  Bealty  Associa- 
tion was  altered  into  subsequent  to  this  opin- 
ion, and  while  It  was  standing  unaffected  as 
the  law  of  the  land,  this  court  Is  not  now  at 
liberty,  without  Impairing  the  obllgatlona  of 
a  contract  to  overrule  the  J^dmson  Caae  so 
as  to  affect  the  validity  of  the  contract  here 
In  question. 

In  support  of  fbla  position  our  attention  is 
called  to  Ge^wks  v.  Dubuque,  68  U.  &  (1 
WaU.)  175,  17  L.  Bd.  620.   In  that  caae  the 
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omrt  said:  *^3ie  sound  and  true  rule  is 
that  if  the  contract,  when  made,  was  valid  by 
tbe  laws  of  the  stat^  aa  then  e^wunded  by 
all  departments  of  the  govemment  and  ad- 
ministered in  Its  oonrts  of  justice,  Its  validity 
and  obligation  cannot  be  Impaired  by  any 
snbseqnoit  action  of  legislation  or  decision  of 
its  courts  altering  tbB  construction  of  the 
law." 

And  to  Douglass  v.  Flke  County,  101  U. 
8.  677,  26  L.  Bd.  068,  where  the  court  said: 
"As  a  rule  we  treat  the  construction  which 
tiie  highest  court  of  a  state  baa  given  a  stat- 
ute of  the  state  as  part  of  the  statute  and 
govern  ourselves  accordingly.  *  *  *  The 
true  rule  is  to  give  a  change  of  judicial  con- 
stmction  in  reqpect  to  a  statute  Qie  same 
effect  in  its  operation  on  contracts  and  exist* 
Ing  contract  rights  that  would  be  given  to 
a  legislative  amendment;  that  is  to  say. 
make  It  prospective,  but  not  retroactive.  Aft- 
er a  statute  has  been  setUed  by  judicial  con- 
struction, the  construction  becomes,  so  far 
as  contract  rights  acquired  under  It  are  con- 
cerned, as  much  a  part  of  tbe  statute  as  the 
text  Itself,  and  a  change  of  decision  Is,  to 
all  Intents  and  purposes,  the  same  in  Its 
effect  on  contracts  as  an  amendment  of  the 
law  by  means  of  a  legislative  enactment" 
To  the  same  effect  Is  Havemeyer  v.  Iowa  Co., 
70  U.  8.  (3  Wall.)  294.  18  L.  Ed.  38;  Pine 
Grove  Township  v.  Talcott,  86  IT.  S.  (19 
WalL)  661,  22  L.  Bd.  227. 

[10]  We  entirely  concur  In  the  right  and 
justice  of  the  rule  announced  in  these  cases, 
and  fully  agree  to  its  soundness  when  prop- 
erly applied,  but  we  think  It  should  have  no 
application  to  the  facts  of  this  case.  In  the 
cases  mentioned,  and  the  others  we  have  ex- 
amined, it  was  used  to  protect  innocent  and 
law-observing  parties  who  In  good  faith  had 
made  investments  in  securities  upon  the 
faith  and  credit  of  opinions  of  courts  of  last 
resort  The  parties  invoking  the  protection 
of  the  rule  did  not  making  the  contracts 
sought  to  be  declared  void  by  subsequent  de- 
cisions, violate  any  law  of  the  state.  They 
appeared  before  the  court  with  clean  hands, 
asking  relief  from  decisions  the  effect  of 
which  was  to  deprive  them  of  property  in 
which  they  had  been  Invited  to  Invest  not 
only  by  the  laws  of  the  state,  but  by  the 
opinions  of  Its  highest  court  in  construing 
them.  Here  the  situation  Is  quite  different 
The  Oliver  Company  comes  before  the  court 
a  confessed  violator  of  the  laws  of  the  state. 
It  Is  asking  relief  from  a  condition  result- 
ing from  Its  deliberate  and  willful  violation 
of  a  penal  statute.  It  Is  not  in  a  position  to 
ask  tbe  protection  of  beneficial  rules  of  law 
Intended  to  save  from  loss  law-observing  dti- 
sens.  We  put  our  deddon,  that  tlie  Oliver 
Company  is  not  entitled  to  the  protection 
affonted  by  the  prlndple  announced  in  these 
cases  and  Invoked  in  its  behalf,  upon  the 
ground  that  it  brought  upon  Itself  all  the 
trouble  it  seeks  to  escape  by  making  the  con- 
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tract  now  In  question.  In  violation  of  an  es- 
preos  penal  statute  of  tlie  state  that  was  in 
full  force  and  effect  at  the  time  the  contract 
was  made,'  and  that  it  was  faU7  adTised  of; 
if  Its  otiier  ideas  heretofiwe  noticed  are  tm^ 
and  that  it  was  obliged  to  take  notice  vt 
whether  it  had  actoal  notice  or  not 

For  the  reasons  stated  the  opinion  In  John- 
aim  T.  Mason  Lodge  and  the  others  that  fol- 
low it  are  ovemiled,  and  the  Jadgmait  ap* 
pealed  from  Is  affirmed.   H0B80N,  G. 
and  NUNN,  dlssentlns. 

HOBSON,  C.  J.  (dissenting).  Two  questions 
arise  In  this  case:  (1)  Did  the  court  err  In  its 
coDclnaiou  as  to  the  construction  of  section 
566,  Ky.  at.  In  Johnson  y.  Masonic  Lodge,  106 
Ky.  838,  01  S.  W.  620,  21  Ky.  Law  Rep.  493, 
Altman  &  Co.  t.  Mead,  109  Ky.  683,  60  S. 
W.  294,  ^  Ky.  Law  Bep.  1189,  and  Hallam 
V.  Ashford,  70  S.  W.  197,  24  Ky.  Law  Rep. 
870?  (2)  Can  the  court  now  under  its  own 
rulings  properly  depart  from  the  construction 
of  the  statute  it  then  adopted,  the  Legisla- 
ture having  acquiesced  In  that  construction? 

1.  In  Johnson  t.  Masonic  Lodge,  the  corpo- 
ration had  not  complied  with  section  671, 
Ky.  St  Johnson  had  borrowed  the  money 
from  It,  and  when  sued  for  the  money  relied 
OD  the  violation  of  section  671  by  the  corpo- 
ration in  bar  of  a  recovery.  Tbe  drcnit  court 
sustained  a  demurrer  to  his  answer,  which 
was  practically  the  same  as  the  answer  In 
this  case.  In  the  opinion  delivered  by  this 
conrt,  after  stating  tbe  facts,  the  court  quotes 
section  194  of  the  Constitution  and  sections 
571  and  566,  Ky.  St  It  then  proceeds,  In  a 
lengthy  opinion,  to  show  that  under  section 
066  a  person,  by  executing  a  note  to  a  cor- 
poration, "is  estopped  to  deny  Its  existence 
or  authority  to  do  business  at  that  tlmfc** 
The  other  two  cases  follow  and  leafflrm  this 
decision;  and  In  the  list  of  cases  it  Is  stated 
that  the  question  has  been  repeatedly  before 
the  court,  and  had  been  decided  tbe  same 
way,  tbongh  it  would  seem  that  it  was  not 
noticed  in  the  opinions  being  deemed  settled 
by  the  previous  adJudicatlonB.  These  cases 
being  baaed  upon  section  666,  Ky.  St,  in 
no  manner  conflict  with  Unds^  v.  Butber- 
ford,  17  B.  Hon..  246,  Franklin  Ins.  Co.  v. 
Packet  Co.,  9  Bu^,  B90,  Van  Meter  t.  Spur- 
rier. 94  Ky.  22,  21  S.  W.  887.  14  Ky.  Law 
Bep.  684,  or  Smith  r.  Bobertson,  106  Ky.  472, 
SO  8.  W.  862,  aO  Ky.  Law  Bep.  1969^  46  L.  B. 
A.  610,  ox  oiher  like  cases,  for  the  reason 
that  tlu  ^tute  under  whldi  those  cases 
were  decided  contained  no  such  provision  as 
Is  set  out  In  section  566.  The  upinlon  pro- 
ceeds (m  tSte  {^ound  that  the  equitable  doc- 
trine of  estoppel  does  not  apply.  This  may 
be  owceded,  but  the  question  turns  on  sec- 
tion 606,  and  not  on  equitable  estoppel.  So 
the  question  recurs.  Was  the  court  right  In 
the  construction  It  then  gave  section  6667 
niat  section  and  section  671  are  parts  <it  the 
same  ac^  the  work  of  the  same  Legislature 


and  the  two  must  of  course  be  read  together. 

Section  660  is  as  follows:  "No  corporation 
organbed  ondw  this  chapter  ahall  be  per- 
mitted to  set  up  or  rely  upon  the  want  of 
l^ial  organisation  as  ft  defoue  to  any  ac- 
tion agidnst  It;  nor  shall  any  perstm  trans- 
acting business  with  sndi  corporation,  or 
sued  for  any  Injury  done  to  ita  property, 
be  permitted  to  rely  upon  such  want  of  l^al 
organisation  as  a  defense."  It  is  now  In- 
sisted that  the  words  "want  of  legal  organi- 
sation" refer  only  to  the  filing  of  the  articles 
of  Incorporation,  the  election  of  officers,  and 
the  like.  Is  this  the  natnral  meaning  of  the 
words  in  Uie  conneetlcm  In  which  tbi^  are 
used  In  this  section?  In  Words  and  nirases. 
vol.  6,  defining  the  wwds  **organize"  and 
"organisation"  in  refermce  to  corporations, 
It  is  said:  "  "Organise'  and  'organization'  as 
used  in  refermoe  to  corporatiraii^  has  a 
well-understood  meaning,  wblCh  is  Uie  Sec- 
tion of  officers,  providing  for  the  subscriptiOD 
and  payment  of  the  caidtal  stock,  tba  ado^ 
tlon  of  by-laws,  and  such  other  steps  as  are 
necessary  to  endow  the  legal  entity  with  tlie 
capacity  to  transact  the  legitimate  butness 
for  which  it  was  created.**  It  will  be  obBerv- 
ed  that  this  is  precisely  the  definition  ot  Uifr 
terms  whl<di  this  court  adopted  in  the  cases 
referred  to ;  and,  if  we  insert  this  definitlOD 
In  section  666,  it  will  read  as  follows:  **N» 
corporation  organised  under  this  chapter 
shall  be  permitted  to  set  up  or  rely  upon  its 
want  of  capacity  to  transact  the  legittmate 
bostnesB  for  which  it  was  created,  as  a  de- 
fense to  any  action  against  It  nor  shall  any 
person  transacting  business  with  such  cor- 
poration, or  sued  for  injury  done  to  Ita 
property,  be  permitted  to  rely  upon  sntib 
want  of  capacity  to  transact  the  leglttmatA 
buslDess  tot  which  It  was  created." 

In  Black's  Law  Dictionary,  ttie  word  "m* 
ganixatlon'*  is  not  givoi,  bat  amonc  the  def- 
initions of  "organlae"  are  these:  fTo  put 
Into  working  order ;  to  arrange  In  ordw  tw 
the  normal  exerdse  of  its  appropriate  fonc- 
tlons."  A  corporation  la  not  put  into  work- 
ing order  until  It  has  capacity  to  do  bnsi- 
ness.  It  is  not.  arranged  In  order  for  the 
normal  exercise  of  Its  apjoopriate  fnnctl<ms 
untU  It  is  lawful  fbr  It  to  make  contractSL 
It  is  tme  tliat  app^nt  is  a  foreign  cor- 
poration, but  as  such  it  had  no  legal  existence 
outside  of  the  state  creating  it  Ifae  exer- 
cise of  any  power  In  anottxer  state  depends 
upon  tbe  will  of  that  soveretgnty.  Latlm^  v. 
Commercial  Bank,  8  Dana,  114,  S3  Am.  Dec 
481.  By  section  202  of  our  Gonstltntion  for- 
eign corpontions  coming  into  Oils  state  must 
do  business  on  condiUons  not  mora  favorablfr 
than  aro  prescribed  by  law  to  slndlar  oor- 
porations  organised  vnder  the  laws  of  the 
commonwealth.  So  when  foreign  corpora- 
tions come  Into  the  stftte,  th^  must  comply 
with  our  laws,  and  have  no  right  to  do  trasl- 
ness  or  legal  existence  hera  except  by  virtue 
of  our  laws.  When  they  do  this,  as  liaa  bees 
frequently  held,  they  stand  on  0ie  aam* 
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plane  as  similar  corporatJona  created  under 
tbe  laws  of  tibe  Mate.  I£  as  la  uniformly 
aitpcUant  had  no  legal  existence  as  a 
corpora11<m  In  tMs  state  nutll  it  compiled 
wttli  our  laws  gMng  it  a  rigbt  to  do  bnsl- 
ness  here,  how  can  it  be  maintained,  under 
any  meaning  of  the  word  "organization,"  that 
it  Is  not  within  ttie  provisions  of  section  S66? 

Under  section  G71  it  was  not  "lawful  for 
any  corporation  to  cany  on  any  bnalness  In 
tfalB  State"  until  It  compiled  with  that  sec- 
tion; and  therefore  no  corporation  had  ca- 
pacity to  do  bnstakees  In  this  state  until  it 
compiled  therewith.  Tina  defense  here  made 
Is  simply  that  the  corporation  had  not  capac- 
ity to  (h>  tmstnesB  because  It  had  not  com- 
I^led  with  section  571 ;  and  this  defense,  un- 
der section  666,  a  person  transacting  busi- 
ness with  the  corporation  cannot  make. 

Section  460,  Ky.  St,  which  Is  the  work  of 
the  same  Legislature  i^nlating  the  constmc- 
tion  of  fltatntes,  provides  as  follows:  "All 
words  and  phrases  shall  be  construed  and 
understood  according  to  the  common  and 
approved  usage  of  language;  but  technical 
words  and  phrases,  and  such  others  as  may 
have  acquired  a  peculiar  and  appnvrlate 
meaning  In  the  law,  shall  be  construed  and 
nnd«stood  according  to  such  meaning."  The 
word  "organisation"  having  acquired  a  pe- 
cdllar  and  appropriate  meaning  in  the  law, 
the  court  In  fbe  cases  referred  to  properly 
gave  it  that  meaning. 

Bnt,  Io(Aing  beyond  the  letter  of  the  stat- 
ute to  its  purpose  and  intent,  what  reason 
could  the  Legislature  hare  had  for  making 
section  566  apply  only  to  In^larltles  In  the 
st^  taken  xnrlor  to  the  filing  of  the  papers 
in  the  office  of  tiie  SecretaEj  at  State,  as 
required  by  section  671,  and  not  Including 
this  step  also?  By  section  460;  Ky.  St,  it 
is  also  provided  as  to  this  revision  that  its 
"provlidons  are  to  be  liberally  oonstmed  with 
a  view  to  promote  its  objects." 

In  Bailey  t.  Com.,  11  Bush,  691,  this  court 
said  that  "every  statute  ought  to  be  expound- 
ed, not  according  to  the  letter,  but  according 
to  the  meaning."  In  Sams  v.  Sams,  85  Ky. 
400,  3  S.  W.  693,  0  Ey.  Law  Bep.  24,  it  is 
said  that  "the  reason  for  the  enactment  mast 
enter  into  Its  Interpretation,  so  as  to  deter^ 
mine  what  was  Intended  to  be  accomplished 
by  It" 

Can  any  one  believe  that  a  body  of  prac- 
tical men  intended  by  section  566  to  protect  a 
corporation  that  had  not  the  necessary  num- 
ber of  Incorporators  or  the  necessary  stock 
subscription,  or  that  had  not  paid  Its  or- 
ganization tax,  and  did  not  hiteod  It  to  pro- 
tect a  corporation  tiiat  was  not  qnallfled  to 
do  business  because  it  had  not  filed  a  certain 
paper  in  the  office  of  the  Secretary  of  State? 
Section  571  applies  alike  to  domestic  as  well 
as  foreign  corporations,  and  section  566  must 
also  apply  to  all  alike.  Much  of  the  business 
of  the  state  la  now  done  by  corporations. 
Mistakes  are  sometimes  made  by  the  most 
careful  men ;  papers  sent  by  mall  sometimes 


do  not  reach  the  Secretary  of  Stat^  and 
sometimes  one  officer  is  under  Uie  Impression 
that  another  has  performed  this  duty  or  that 
required  by  the  statute.  So  section  666  was 
Inserted  ft>r  the  protection  itt  the  capital  in- 
vested In  these  enterprises.  It  only  validates 
the  contract  as  between  the  patties  to  it 
When  we  construe  the  statute  liberally  with 
a  view  to  promote  Its  objects,  how  can  it  be 
thought  that  section  066  only  refers  to  de- 
fecto  in  the  articles  of  Incorporation  and  the 
like?  What  was  its  purpose?  Manifestly  to 
prevent  injustice,  and  to  prevent  those  who 
had  done  business  with  the  corporation  from 
taking  advantage  of  the  corporation's  want 
of  capacity  to  do  bushiesB.  The  words  em- 
ployed in  aectton  066  show  tbB  Legislature 
had  this  In  mind.  In  the  first  place  it  pro* 
vldea  that  the  corporation  shall  not  make 
this  defense.  If  we  turn  this  case  around, 
and  the  owner  of  the  house  was  here  suing 
the  contractor  fOr  not  bnOdlng  the  house 
propwiy,  would  there  be  any  doubt  that  un- 
der section  066  the  corporati<m  could  not 
make  this  defense,  although  both  parties 
made  the  contract  knowing  the  ^ts?  And 
if  the  first  part  of  the  section  would  cot  olf 
the  corporation  from  making  that  defense, 
upon  what  prlndide  can  it  be  maintained 
that  the  last  <danse  of  the  sentence  Is  nar^ 
rower  in  its  application  than  the  first  clause? 
Not  only  so,  but  the  second  clause  deals  with 
the  person  who  has  transacted  busings  with 
the  corporation,  and  in  that  clause  manifest- 
ly the  Legislature  has  in  mind  business  done 
by  the  corporation,  .and  provides  that  this 
defense  shall  not  be  allowed  In  favor  of  the 
men  who  have  done  business  with  the  cor- 
poration. There  may  be  cases  in  which  the 
word  "organize"  Is  given  a  narrower  mean- 
ing, where  only  the  life  of  the  corporation 
is  In  Issue;  but  this  section  Is  dealing  with 
the  transaction  of  business  by  the  corpora- 
tion, and  manifesUy  uses  the  words  "legal 
organization"  In  the  sense  of  capacity  to  do 
business.  The  court  entirely  overlooks,  in 
section  066,  the  words  "or  sued  for  Injury 
done  to  its  property."  Can  anybody  believe 
that  the  Legislature  intended  this  protection 
to  the  property  of  a  corporation  only  In  cases 
where  there  was  some  defect  In  the  steps 
taken  to  form  the  corporation?  Is  there  any 
reason  why  the  property  of  such  a  corpora- 
tion should  be  protected  from  wanton  Injury 
that  would  not  apply  to  a  corporation  that 
had  not  compiled  with  section  671?  Would 
anybody  hold  that  a  trespass  committed  upon 
the  property  of  a  corporation  before  It  had 
complied  with  section  071  would  be  without 
redress  when  it  complied  with  the  section 
before  bringing  suit?  Does  anybody  believe 
that  the  Legislature  Intended  that  the  de- 
fendant here  could,  with  impunity,  have  ap- 
propriated to  Its  own  use  the  property  of  the 
plaintiff  because  It  had  not  complied  with 
section  671?  The  plain  purpose  of  section 
566  was  not  to  leave  corporations  without 
remedy  In  the  two  classes  of  cases  Indicated, 
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although  they  bad  failed  to  comply  with 
■ome  iKDTlslon  of  the  statute,  and  could  not 
lawfully  do  bnataieBs  as  a  corporation. 

The  Kentucky  cases  above  referred  to  are 
cited  In  Thompson  on  Corporations,  section 
6710,  where  he  says:  "Not  a  tew  oooits 
have  aiqiUed  the  general  doctrine  of  est^ppd 
to  persons  dealing  with  foreign  corporations. 
And  the  rnle  established  bj  these  conrts  is 
that  a  person  who  has  contracted  witii  a 
foreign  corporation  tbat  has  not  comidled 
with  the  statute  anthorlzlng  it  to  transact 
business  in  the  state  wiU  be  estopped,  in  anr 
action  by  it  on  sudi  contract,  from  settinff 
up  the  fact  that  it  had  not  complied  wltik  tiis 
statute" 

In  19  OfC  1297,  after  showing  that  in 
some  states  where  they  had  no  such  statute 
as  section  506  the  contracts  of  the  corpora- 
tion hare  been  held  not  enforceable,  it  is 
said:  "In  some  states  the  conrts  have  held, 
contrary  to  the  doctrine  hereinbefore  stated, 
that  where  a  person  enters  Into  a  contact 
with  a  for^gn  corporation,  and  rec^Tes  the 
benefit  of  sudi  contract,  he  Is  estopped  to 
set  up  the  fact  that  the  corporation  had  not 
compiled  with  a  statute  of  the  state,  impos- 
ing conditions  upon  Its  right  to  do  bndness 
therein,  for  the  purpose  of  abiding  liability 
on  the  contract"  In  support  of  this  state- 
ment, decisions  are  dted  from  Arkansas, 
Colorado,  Idaho,  Iowa,  Massachusetts,  Mis- 
souri, Montana,  New  Hampshire,  Ohio, 
Rhode  Island,  Washington,  West  Virginia, 
Koitucky,  North  Dakota,  South  Dakota,  and 
in  the  annotations  for  1914  a  number  of 
other  cases  to  the  same  effect  are  cited. 

Section  194  of  the  Constitution  requires 
all  corporations  carrying  on  business  In  this 
state  to  have  one  or  more  known  places  of 
business  In  this  state,  and  an  authorized 
agent  upon  whom  process  may  he  executed. 
But  this  has  no  application  to  the  case  at 
bar,  for  a  violation  of  this  section  Is  not 
shown.  The  General  AsMmbly,  to  carry  in- 
to effect  the  constttuttonal  provision,  enact- 
ed sections  S66  and  S71.  What  regulations 
should  be  made  was  a  legislatlre  question. 

It  is  said  tbat  the  construction  of  the 
statute  adopted  by  the  court  makes  it  vain 
and  elusive.  Other  penal  statutes  are  not 
vain  and  elusive  because  Uie  penalties  af- 
find  for  their  violation  are  the  means  re- 
lied on  for  their  enforcement  If  experience 
has  shown  that  the  statute  as  construed  by 
the  court  Is  vain  or  eludve,  it  must  be  pre- 
sumed that  the  Legislature,  coming  biennial- 
ly from  the  people,  would  have  afforded  a 
remedy.  When  they  have  not  done  this  and 
no  office  of  the  state  has  complained,  by 
what  authority  is  it  said  that  the  statute  Is 
vain  and  elusive?  The  General  Assembly 
met  In  the  year  1900,  a  few  mouths  after 
the  dedMon  In  the  Johnson  Case  was  ren- 
dn«d,  and  when  the  matter  was  fresh  in 
everybody's  mind.  It  not  only  took  no  ac- 
tiim,  but  the  subsequent  General  Assemblies, 
meeting  biennially,  have  acquiesced  likewise 


In  the  court's  construction  of  the  statute. 
The  doOets  of  tMs  court  Aow  Oiat  the  Bt^t- 
ate  is  not  vain  and  elusive;  fbr  the  officers 
of  the  state  hare  not  been  remiss  In  prose- 
cutions under  the  statute  to  obtain  the  fines 
it  provides  for.  It  is  a  hi^ily  penal  stat- 
ute. Not  only  the  corporation  may  be  fined, 
hut  every  officer  or  agent  doing  any  busl- 
neaa,  and  the  corporation  can  enforoa  no 
dvll  right  by  action  except  as  provided  by 
section  666.  The  Ghattoaon  Case,  whwe  a 
contractor  who  had  built  a  street  was  re- 
fused lell^,  lUnstrntea  the  fact  tbat  the 
statute  is  not  vain  and  tfnsivft,  Must  It  not 
strike  any  Justlee-loving  man  as  a  travesty 
on  justice  tbat  a  person  may  borrow  of  a 
corporation  $20,000,  and,  when  asked  to 
pay  It  snap  his  fliu^rs  in  the  credltOT'a  ftioe, 
and  say,  "I  will  keep  your  money,  tiecanBe 
you  did  not  file  a  statement  In  the  oOea 
of  the  Secretary  of  State,  as  required  by 
law,  before  you  lent  me  the  money,  and 
took  my  note  for  it"?  Most  It  not  strllra 
any  Justice  loving  man  as  a  travesty  on  Jus- 
tice when  the  owner  of  property,  who  as 
here  is  sued  by  the  contractor  for  f20,000 
for  building  him  a  house,  says,  "I  hare  the 
house  and  you  can  do  ^tbout  your  money 
because  you  have  not  complied  with  section 
571,  Ky.  3tr  Is  it  any  wonder  that  the 
representatives  of  a  ]u8tlce4ovlng  constita- 
ency  like  the  people  of  Kentucky  put  such  a 
section  as  666  in  the  statutes  to  prevent 
sacb  Injustice  as  this?  And  is  it  any  wonder 
that  when  the  statute  they  made  was  thus 
construed  by  the  court,  the  represoitatlveB 
of  such  a  people  acquiesced  In  the  construe- 
tlon  of  the  court  and  made  no  effort  to 
change  the  statute?  A  cliange  of  the  statute 
by  the  Legislature  and  a  change  of  its  con- 
struction by  the  court  are  very  dlfleroit 
things.  WhCT  Changed  by  the  L^slatore 
the  change  operates  only  on  the  future,  and 
ttie  people  have  notice  of  it;  a  change  by  the 
court,  as  in  this  case,  operates  on  the  part, 
and  destroys  rights  contracted  Innocently 
upmi  the  faith  of  ttie  dedstons  of  t3ie  court. 

It  is  true  tbat  in  some  states,  where  the 
statute  expressly  provided  tbat  contracts 
made  In  violation  of  it  should  be  rold,  and 
in  others  where  the  contract  was  simply  de- 
clared unlawful,  the  courts  have  aiforced 
the  statute  while  acknowledging  Its  hard- 
ship, saying  tbat  It  was  a  legislative  ques- 
tion. Sudk  Is  the  rule  in  Pennsylvania, 
Alabama,  OI?ennessee,  Wisconsin,  Michigan, 
Minnesota,  and  Oregon.  But  in  no  ease  has 
this  been  done  where  the  court  did  not  rec- 
ognise that  Justice  had  been  defeated.  In 
view  of  these  things,  how  can  It  be  main- 
tained that  the  construction  whldi  is  now 
given  section  666  construes  the  statute  lib- 
erally with  a  view  to  promote  ita  purposes? 

2.  The  second  question  comes  to  this:  Is 
the  conatructlott  of  a  statute  settled  by  a 
line  of  dedslons  of  this  court;  or  Is  it  never 
settled  until  settled  right  In  the  eyes  of  those 
who  are  Judges  of  this  court  when  the'  case 
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readies  hera?  Does  tbe  obligation  of  con- 
tracts depoid  npon  tbe  law  as  offldally  prom- 
ulgated at  tlie  time  the  contract  was  made, 
and  may  it  be  impaired  by  a  sabsoQuent 
change  in  those  laws  by  judicial  constmctlon? 

Tbe  porpose  of  establisblncr  this  court  is 
primarUy  ttiat  justice  may  be  administered* 
and  mat  0ie  laws  of  the  state  may  have  a 
anifOnn  operation.  To  this  end  the  opinions 
of  thia  oonrt  are  published  as  the  anthorl- 
tatlTe  exposition  of  the  laws.  When  the 
court  has  construed  a  statute,  and  Oiat  oon* 
■traction  has  been  adhered  to  in  a  line  of 
caaei^  it  has  been  the  settled  policy  of  tlie 
oonrt  not  to  destart  from  it  In  South  t. 
l^Hunas,  7  T.  B.  Mon.  62,  where  the  court 
was  ni^ed  to  overrule  prevtouB  decisions 
construing  a  statute,  it  said:  "It  has  been 
often  said  that  it  is  not  so  important  that 
the  law  should  be  rightly  settled  as  that  It 
should  remain  stable  after  It  is  settled.  This 
iB  true,  for  attempts  to  change  the  course 
of  judicial  decision,  ander  the  pretext  of 
correcting  error,  are  like  experimenta  by 
the  quack  upon  the  human  body." 

In  Trimble  v.  Taul,  7  T.  B.  Mon.  where 
membexa  of  the  court  differed  in  opinion  as 
to  the  correctness  of  the  previous  decisions 
construing  a  statute,  the  court  said:  "If  we 
were  convinced  that  on  this  point  the  law 
was  settled  wrong  originally,  we  should  not 
feel  ourselves  at  liberty  to  depart  from  it; 
aware  that  It  Is  of  greater  importance  to 
society  that  the  rule  should  be  uniform  and 
stable  than  that  it  should  be  the  bes^  possible 
rule  that  could  be  adopted.  In  the  Supreme 
Court  of  a  state,  as  this  Is,  irassesslng,  with 
but  few  exceptions,  appellate  judicial  power 
coextensive  with  the  state,  the  influence 
wiiidi  its  decisions  must  have  is  evident 
Its  mandates  are  conclusive,  and  even  Its 
dicta  are  attended  to  in  all  the  Inferior 
courts.  No  sooner  Is  a  decision  published 
than  it  operates  as  a  pattern  and  standard 
In  all  other  tribunals,  and  as  a  matter  of 
course,  all  other  decisions  conform  to  It  If 
In  this  court  a  settled  course  of  adjudication 
Is  overturned,  then  the  trouble  and  confusion 
of  reversing  former  causes  succeeds  in  the 
Inferior  tribunals;  and  even  the  credit  and 
respect  due  to  this  court  is  shaken  by  the 
phenomenon  that  A.  has  lost  his  cause  on 
the  same  ground  that  B.  gains  hia  And  not 
only  do  these  consequencos  follow,  but  evils 
still  more  serious  may  ensue.  For  perhaps 
no  court  may  strike  the  vitals  of  society 
with  a  deeper  wound  than  a  capildous  de- 
parture in  this  court  from  one  of  its  estab- 
lished adjndieations." 

In  Ubddoz  T.  Graham.  2  Mete  66.  where 
a  like  <iuestlon  was  passed  upon,  the  court 
said:  "If  this  court  were  now  to  overrule  its 
former  dedaion,  it  would  be  an  inconsistency 
as  groaa  In  form  and  manifestation  as  unjust 
In  its  consequences." 

In  McChesney  v.  Hager,  104  S.  W,  715,  31 
Ky.  law  Bep.  1041,  tbe  court,  after  pointing 
out  tbat  IX  the  question  was  a  oeyr  one.  It 


would  give  the  statute  a  different  interpreta* 
tlon,  said:  "But  we  do  not  feel  disposed  to 
overrule  tbe  opinion  ot  this  court  in  the 
case  supra.  Since  that  ease  was  handed 
down,  there  hare  been  ftnir  regular  sessions 
of  the  L^cialaturev  and  if  the  constructions 
given  to  these  statutes  was  not  the  one  in- 
tended by  the  legislative  departmoit  it  1> 
fiair  to  assume  that  the  statute  would  have 
been  so  amended  as  to  make  effective  the 
purpose  of  the  tL^islatnre  in  the  enactment 
of  these  laws,  and  give  to  the  Secretary  of 
State  the  additional  salary  now  insisted  up- 
on." ITurther  on  in  the  opinion  the  court 
said  that:  "In  construing  the  statutes  inter- 
preted, they  must  be  read  In  connection  with 
the  opinion  of  tbe  court  and  in  fiact  the  opin- 
ion becomes,  in  effect,  a  part  of  the  statute, 
binding  mnn  all  persmui  asserting  rights 
under  It,  or  whose  interests  are  affected  by 
it" 

These  rules  are  of  universal  application. 
In  Commissioners  v.  Harrison,  7  H.  L.  9, 
Lord  Calms  said:  **I  think  that  with  regard 
to  statutes  *  *  *  it  is  desirable,  not  so 
much  that  the  prlndple  of  the  decision 
should  be  capable  at  all  times  of  justification, 
as  that  the  law  should  be  settled,  and  should, 
when  once  settled,  be  maintained  without  any 
danger  of  vacillation  or  uncertainty.** 

In  Sutherland  on  Statutory  Construction, 
485,  it  is  said:  Judicial  construction  of 
a  statute  becomes  a  part  of  It  and  as  to 
rights  which  accrue  afterwards  it  should  be 
adhered  to  for  the  protection  of  those  rights. 
To  divest  them  by  a  diange  of  the  constrao* 
tlon  is  to  l^ialate  retroactively.'' 

It  is  now,  nearly  16  years  since  the  deci- 
sion of  tUs  court  in  the  Johnson  Case  was 
rendered.  In  tbe  meantime,  and  while  that 
decision  was  acquiesced  in  by  all  three  de- 
partments of  the  state  government  a  large 
part  of  tbe  business  of  the  state  has  been 
done  by  corporations.  Thousands  of  dollars 
have  been  lent  or  Invested  in  the  building  of 
railroads  or  other  structures  upon  the  faith 
of  these  dedstons,  under  contracts  which 
were  valid  under  the  law  as  then  expounded, 
and  which  are  now  dedared  invalid  under  a 
different  construcUon  of  the  statute. 

The  Chatterson  Case  is  rested  on  the  ground 
that  there  was  no  estoppel;  the  defendant 
there  not  being  a  party  to  the  contract  The 
point  decided  is  not  inconsistent  with  the 
prior  cases.  While  the  court  has  often  over- 
ruled a  idn^e  cas^  eq»ecially  where  it  was 
Inconsistent  with  subsequent  dedstons,  it 
has  never  overruled  two  reported  cases  on 
the  construction  of  a  statute  atbet  they  "had 
been  followed  In  quite  a  number  of  subse- 
qu^t  dedsions."  None  of  tbe  cases  dted  go 
as  far  as  the  dedsitHi  now  made,  and  none  of 
them  in  the  slie^test  d^ree  sustain  the  ac- 
tion of  the  court  in  this  case. 

It  is  submitted  that  nothing  so  unwarrant- 
ed has  ever  been  done  by  this  conrt  before 
as  to  overrule  repeated  dedsions  constming 
a  penal  statute  and  adding  greatly  to  Its  pen- 
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alOes,  when  those  decisions  bare  been  ao- 
Qolesced  In  by  the  Legislature  It  la  to  the 
Interests  of  all  that  the  law  should  be  settled. 
The  nncertalnty  of  the  law  has  passed  into 
a  proverb,  but  how  infinitely  more  uncer- 
taln  It  must  be  when  reliance  cannot  be  plac- 
ed upon  the  decisions  of  the  highest  court  In 
the  state.  Oar  docket  Is  now  OTerburdened 
with  cases  la  which  this  or  that  precedent  Is 
sought  to  be  oTerroled;  and  certainly  it  is 
a  sound  principle  that  the  law  as  settled 
shall  remain  settled. 

Manifestly,  if  the  Legislature  after  the  de- 
cision of  the  cases  referred  to,  had  amended 
section  671  and  provided,  as  In  a  number  of 
other  states,  that  contracts  made  In  viola- 
tion of  it  should  be  void,  this  act  could  not 
have  the  effect  to  invalidate  contracts  made 
before  it  was  passed,  and  which  were  valid 
under  the  statute  as  It  then  stood.  Can  a 
court  of  Justice  consistently.  If  It  has  the 
power,  by  a  retroactlTe  decision,  invalidate 
contracts  which  were  valid  under  the  law 
as  it  stood  when  they  were  made?  Aside 
from  the  federal  qnestton,  it  is  submitted  that 
no  court  in  administering  Justice  can  con- 
sistently do  such  injustice. 

In  ^  Am.  &  Eng.  Ency.  of  Law,  179,  it  is 
said:  "But  after  a  statute  has  been  settled 
by  Judidal  constmction,  the  construction  be- 
comes, as  far  as  contract  rights  acquired 
under  it  are  concerned,  as  much  a  part  of 
the  Btatute  as  the  text  itself,  and  a  diange 
of  decision  Is,  to  aU  intaits  and  purposes, 
the  same  in  its  effect  on  contracts  as  an 
am^dment  of  the  law  by  means  of  a  legis- 
latlve  enactment,  and  contract  obligations 
ottered  Into  or  vested  rights  8C9uired  while 
the  former  decision  was  In  force  cannot  be 
impaired." 

A  mmber  of  decisions  of  the  United  States 
Supreme  Court  and  the  state  courts  are  cited 
In  support  of  the  text,  and  a  number  of  other 
cases  are  given  In  the  brief  for  appellant  It 
is  said  that  these  cases  have  no  application 
ft>r  the  reason  that  it  was  tmlawful  for  the 
corporation  to  do  business,  and  that  it  can- 
not avail  Its^  of  the  constitutional  provi- 
sion In  an  Ul^tal  act  Bat  it  will  be  observed 


that  a  number  of  cases  dted  were  Juit  such 
cases  as  this.  If  the  contract  was  valid  un- 
der the  law  In  existence  as  it  stood  when  it 
was  made,  and  is  Invalid  under  the  law  as 
It  Is  now  declared,  has  not  the  obligation  of 
the  contract  been  Impaired?  In  Ohio  Ins. 
Co.  V.  Debrot,  16  How.  416,  14  L.  Ed.  997,  the 
United  States  Supreme  Court  said:  "The 
sound  and  true  rule  is  that  if  the  contract 
when  made  was  ralld  by  the  laws  of  the 
state,  as  then  expounded  by  all  the  d^Mxt- 
raeuts  of  its  government,  and  administered  In 
Its  courts  of  Justice,  its  validity  and  obliga- 
tion cannot  be  impaired  by  any  subeequent 
act  of  Uie  L^lslatore  of  the  state,  or  deci- 
sion of  Its  oonrtB,  altering  the  oonatmction  of 
the  law." 

The  Bigument  that  the  obUcatloa  of  the 
contract  may  be  Impaired  by  a  diange  In  Qie 
court's  nUing  because  the  transaction  was 
unlawful  assumes  the  point  In  IssneL  To  Il- 
lustrate: The  court  by  Its  Cormer  decU<»8 
read  aectioB  066  Into  section  B71,  so  that 
that  section,  whoi  read  with  section  006, 
meant  that  contracts  made  In  Ttolati<m  of  It 
might  be  enforced  against  the  party  doing 
business  with  the  ooiporatton.  If  these 
words  bad  been  inserted  by  the  L^slatnre 
in  section  071,  and  a  subsequent  act  had 
stricken  them  out,  would  it  be  contended  that 
the  effect  of  the  subsequent  act  was  to  in- 
validate contracts  already  made?  And  If  the 
Legislature  could  not  do  this,  bow  comes  it 
tbat  the  court  has  any  greater  power  when 
the  limitation  of  the  federal  Constitution  is 
that  the  state  shall  not  impair  the  obliga- 
tion of  a  contract?  Certainly  It  must  be 
admitted  that  a  contract  that  was  valid  un- 
der the  law  as  it  stood  when  it  was  made 
according  to  the  construction  then  given  it 
by  this  court  is  now  held  invalid.  If  this  Is 
□ot  to  Impair  the  obligation  of  a  contract, 
what  is  it? 

For  these  reasons  I  dissent  from  the  oi4n- 
ion  of  the  oourt 

NUNK,  J.,  concurs  In  this  dissent  on  the 
second  question. 
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BOONTZLLB  SPECIAL  BOAD  DISI.  T. 

FUSER. 

(^nsaa  City  Court  of  Appeals.  MissoorL 
Mot.  3,  1913.    Rehearing  Denied 
Dec.  1.  1913.) 

1.  HiOBWATB  (I  lei*)— Obbtbuotion— AonoK 

FOB  FEHAI.Tr. 

Under  Rer.  St.  1009.  |  10,633,  impoBing 
a  penalty  for  the  obatraction  of  a  pablic  road 
recoTerable,  after  notice,  by  the  road  overBeer 
in  the  name  of  the  road  district,  and  Ber.  St 
1909,  c.  102,  art  «,  providing  for  the  consoli- 
dation of  road  districts,  held^  that  after  the 
district  in  vhich  the  obstructed  road  was  lo- 
cated was  consolidated,  thp  consolidated  dis- 
trict was  the  proper  plaintut  in  an  action  for 
the  penalty. 

[Ed.  Note.— For  other  eases,  see*  Highways, 
Cent  Dig.  |  802;  Dec.  Dig.  1  161.*] 

2.  HiOHWATS  (I  161*)— Obstbuotiok— Ac- 
tions FOB  PBNAUTT— SDFFICIBNOT. 

A  petition  in  an  action  for  the  penalty  Im- 
posed Ber.  St  1909,  |  10.6M.  for  ■wiUtu.Ur 
and  knowingly  obBtmctmg  a  pubUc  road  which 
omitted  to  charge  ^t  defendant  willfully  and 
knowingly  did  so,  bat  charged  the  obstruction 
and  that  after  notice  to  remove  it  he  nuled  to 
do  so  and  had  since  maintained  it,  was  snm- 
cient 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  302;  Dec  Dig.  I  161.*] 

Ai^>eal  from  Circuit  Court,  Cooper  County; 
J.  G.  Slate,  Judge. 

Action  by  Boonvllle  Special  Road  District 
against  Martin  Fuser.  Judgment  tot  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

W.  G.  Pendleton,  W.  F.  Johnson,  and  Boy 
D.  WUlIams,  all  of  Boonvllle,  for  appellant 
John  Cosgrove  and  Daniel  W.  Cosgrov^  both 
of  BoonvUleh  for  i-eepoiident 

ELLISON,  P.  J.  TtAa  action  was  brought 
against  defendant  for  $5,  the  penal^  pre- 
scribed for  obstructing  a  public  road.  The 
case  Is  based  on  section  10,633,  B.  S.  1909, 
prescribing  a  penalty  for  road  obstruction, 
to  be  recovered  In  an  action  prosecuted  by 
the  road  overseer  In  the  name  of  the  road 
district  The  trial  court  sustained  a  demurs 
rer  to  the  evidence  for  plaintiff  and  judgment 
was  rendered  for  the  defendant 

[1]  The  evidence  for  plaintiff  tended  to 
show  that  the  road  was  a  public  one  and  that 
defradant  had  obstructed  it,  and  that  the 
road  overseer  bad  given  him  ten  days'  no- 
tice to  remove  the  obstruction  as  provided 
by  the  statute  aforesaid,  and  that  he  refused 
to  comply  with  the  notice.  But  defense  Is 
based  on  the  following  facts  also  appearing 
in  evidence:  It  will  be  noticed  that  this 
plaintur  is  called  "Boonvllle  Special  Boad 
District  of  Cooper  County,"  while  the  evi- 
dence showed  the  obstructed  road  was  in 
"Boad  District  No.  8"  at  the  time  the  ob- 
stmction  was  erected.  But  it  was  farther 
shown  that  thereafter,  and  before  the  begin- 
ning of  tills  action,  district  No.  6,  under 
article  6  of  chapter  102,  B.  S.  1909.  was,  at 
an  election  held  for  that  purpose,  consolidat- 


ed with  or  taken  into  and  made  a  part  of  the 
plaintiff  district,  which  adjoined  It  In  such 
circumstance  we  think  the  latter  district  Is 
the  proper  plaintiff.  We  think  the  question 
asked  in  plalntlfTs  brief  is  pertinent  It  Is 
this:  "Suppose  district  No.  6  had  hfegun  suit, 
and  pending  same,  and  before  final  Judgment, 
the  district  had  become  legally  wholly  con- 
soUdated  with  the  plaintiff  district  Would 
the  action  have  abated,  or  would  the  action 
have  oontinned  in  the  name  of  the  new  dis- 
trict?' The  statute  (section  10,633)  reads 
that  after  notice  given  and  ten  days  have 
elapsed,  the  penalty  and  liability  to  a  fine 
have  accrued,  "such  fine  to  be  recovered  by 
suit  brought  by  the  road  overseer,  in  the  name 
of  the  road  district,  In  any  court  of  compe- 
tent Jurisdiction."  This  evidently  does  not 
nulll^  the  offense  by  destroying  its  mode  of 
punishment  The  statute  by  prescribing  that 
the  action  shall  be  brought  "in  the  name  of 
the  road  district,"  did  not  intend  to  nullify 
the  offoise  by  destn^lng  its  mode  at  punish- 
ment in  ipstaneee  where  the  district  offended 
against  had  been  lawfully  taken  into  another 
district  It  offold  hardly  be  thoaght  that  If 
this  action  bad  bem  Instituted  before  con- 
solidation In  tile  name  of  district  B,  and  con- 
solidation had  wldle  pending,  that  it  would 
have  abated  the  action. 

[2]  The  peronptory  Instniction  is  also  de- 
fended on  the  sronnd  that  no  offense  was 
charged  in  the  petition.  No  d^urrer  was 
offered  to  It  ^Hie  atatate  aforesaid  reads 
that:  ''Any  person  or  persons  who  shall 
wilfoUy  or  knowingly  obatrpct  or  damage 
any  pnbUc  road,"  etc  The  petition  charges 
tliat  defendant  obstructed  the  road  by  erect- 
ing a  fence  thereon,  omitting  to  charge  that 
he  willfully  or  knowlns^  did  so.  But  it  does 
allege  that  the  overseer  "notified  said  de- 
fendant by  writing  to  ranore  said  obstruc- 
tion, and  tiiat  said  obstruction  has  not  been 
removed  and  has  ever  since  been  maintained 
by  said  defendant"  We  think  tliat  Is  tanta- 
mount to  an  allegation  that  he  willfully  or 
knowingly  obatracted  the  road.  Allovrlng 
that  he  may  have  fenced  the  road  inadvert- 
entiy,  that  condition  of  mind  could  not  have 
continued  after  notice  of  what  he  had  done 
Wben  he  persisted  in  maintaining  the  fence 
after  notice  of  bis  wronft  he  did  it  both  will- 
fully and  knovringly. 

The  Judgment  is  reversed  and  tbe  cause  re- 
manded, to  the  end  that  a  trial  may  be  had 
and  tbe  defense,  if  there  be  any,  may  be 
heard.  All  ctmcnr. 


WINFRBY  V.  MATTHEWS. 
(Kansas  Oitj  Court  of  Appeals.  lOssonri. 

Dec,  1,  1913.) 

1.  Appeal  aho  Ebbob  ($  1010*)— Rbvmw— 

judoicent.  .      ,  , 

Where  a  jury  was  waived,  and  the  cause 
was  aabmitted  to  the  trial  court  withont  any 
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dedoretioiui  of  law  being  asked  or  glTen,  the 
judgment  should  be  sustained  on  appeal  if 
there  is  any  substantial  evidence  in  support  of 
tiie  finding  on  the  facts,  and  if  any  theory  of 
law  will  support  the  Judgment 

[Ed.  Note.— For  other  caeea,  see  Appeal  and 
Error,  Gent.  Dig.  »  8979-^82,  4024;  Dec 
Dig.  f  1010.*] 

2.  Bizxs  AND  Noira  (|  499*>—PATUEnT— Bub- 
den  OF  Pboof. 

A  defendant  pleading  payment  of  a  note 

has  the  burden  of  proof. 
[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes.  Cent.  Dig.  H  16^^1%8&-16e7 ;  Dec. 

Dig.  I  499.*] 

8.  Appeal  ahd  Ebbob  (|  281*}— Pbebbhta- 
TioH  OF  OsounDs  OP  Rbvibw  nr  Ooubt  Bs- 
Low — Objection. 

A  party  cannot  complain  on  appeal  that 
evidence  incompetent  for  certahi  reasons  was 
improperly  admitted,  where  the  objection  below 
did  not  point  out  the  reason  of  incompetency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1299,  1502;  Dec.  Dig.  | 

4.  Appeal  ajtd  Sbbob  984*)— Retzxw— 

Findings. 

Where  there  was  a  finding  in  favor  of 
plaintiff,  only  plaintiff's  evidence  need  be  con- 
sidered in  determining  the  propriety  of  the 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3777-3781.  87^;  Dec 
Dig.  i  984.*!  f 

Appeal  from  Circuit  Coort,  Jackson  Goun- 
tf ;  Walter  A.  Powell,  Judge. 

Action  by  Caleb  Winfrey  against  T.  A. 
Matthews.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

J.  H.  Hawthorne  and  S.  U  Mathews,  both 
of  Kansas  City,  for  appellant  Isaac  Taven- 
aer  and  A.  R.  Strother,  both  of  Kansas  City, 
for  respondent 

EJLLISON,  P.  J.  This  action  ia  based  on 
11  promissory  notes.  The  defense  was  pay- 
ment and  a  counterclaim,  but  the  latter  was 
abandoned.  The  Judgment  in  the  trial  court 
was  for  the  plalntifF. 

[1]  A  Jury  was  waived,  and  the  case  was 
submitted  to  the  trial  court  without  any  dec- 
larations of  law  being  asked  or  given.  We 
find  it  Impossible  to  sustain  this  appeal  with- 
out violatiDg  fundamental  rules  of  law,  viz., 
that  where  a  Jury  is  waived  and  no  declara- 
tions given,  the  court  is  Intrusted  with  the 
decision  of  both  law  and  fact  &nd  If  any  sub- 
stantial evidence  supports  the  finding  on  the 
facts  and  If  any  theory  of  the  law  will  sup- 
port the  Judgment  nnder  the  evidence  and 
the  pleading,  there  is  no  ground  for  appeal. 
State  ex  tel.  v.  Staed,  143  Mo.  248,  45  S.  W. 
60 ;  Sommer  v.  Bryson,  168  Mo,  App.  335,  153 

5.  W.  1069;  Rice  v.  McClure,  74  Mo.  App. 
383. 

[2]  The  plea  of  payment  put  the  burden  on 
defendant  to  prove  it  Ferguson  v.  Dalton, 
168  Mo.  323.  59  S.  W.  88;  Rider  v.  Culp,  68 
Mo.  App.  527. 

[3]  It  is  insisted  In  defendant's  briefs  that 
Improper  evidence  was  admitted  in  that  It 
concerned  matters  pertaining  to  a  compro- 


mise. That  was  not  stated  to  the  trial  court 
as  a  ground  of  objection;  and  it  therefore 
does  not  give  defendant  ground  for  comp'lalnt 
on  appeal.  But  waiving  that,  we  think  the 
evidence  was  entirely  proper  In  every  respect 
Objection  was  made  to  the  admission  of 
pencil  memoranda  of  statements  made  by  de- 
fendant in  the  latter'a  presence.  The  ground 
of  objection  was  that  counsel  "could  not  see 
how  it  has  anything  to  do  with  this  matter.** 
We  think  it  was  directly  pertinent  to  the 
case,  and  the  objection  was  properly  orer^ 
ruled. 

[4]  The  alleged^payments  on  the  notes  were 
said  to  consist  among  other  things,  of  a 
variety  of  business  transactions  and  services 
rendered  by  defendant;  that  plaintUI  and 
defendant  owned  an  interest  In  a  fruit  farm 
In  HoweU  county;  and  that  defendant 
bought  of  plaintiff  a  half  Interest  in  a  hard- 
ware store,  and  that  defendant  took  charge  of 
It  and  was  to  be  credited  on  one  of  the  notes 
for  his  services ;  that  they  sold  the  store  and 
that  plaintiff  collected  all  the  purchase  price 
agreeing  to  credit  defendant ;  that  defendant 
paid  all  of  a  joint  note  they  owed  and  was  to 
receive  credit  from  plaintiff  for  one-half 
thereof.  There  is  no  need  of  further  sped- 
flcatlon.  Nor  Is  there  any  necessity  to  set  out 
evidence  in  detail,  and  we  need  only  say  that 
If  that  for  plaintiff  is  to  be  believed  the  Judg- 
ment was  properly  rendered  for  him.  We 
think  the  error  made  by  defendant  is  in  con- 
sidering the  evidence  In  his  behalf,  under  the 
rule  above  stated,  whereas,  with  Oie  finding 
against  him,  it  Is  only  evidence  Ibp  the 
plaintiff  we  need  consider. 

The  Judgment  must  be  affirmed.  AH  con- 
cur. 


GOLLER  T.  HENSELER  MBROANTILH 

OIL  &  SUPPLY  CO. 

(St  Louis  Court  of  Appeals.  MiasonrL 
Dec  2,  1913.) 

1.  Evidence  (I  441*)-Pabol  Evidence  — 
Vabtino  Gontbact. 

In  an  action  for  breach  of  a  written  con- 
tract of  employment  as  agent  for  thu  sale  of 
oil,  which  required  plaintiff  to  sell  at  market 
prices  at  all  times,  plaintiff  could  not  show 
by  parol  that  when  the  written  contract  was 
executed  defendant  agreed  to  permit  plaintiff 
to  give  a  rebate  to  his  customers  oat  of  his 
commissions;  such  evidenca  contradicting  the 
contract 

[Ed.  Note.— For  other  cases,  see  Evidence. 

U   ^Vi^   1723-1763,  1765-184^ 
2030-2047;  Dec  Dig.  {  441.*] 

2.  Contbacts  (I  246*)  — Pabol  Bvidkhcb  — 

Vabtino  Oontbacts. 

All  prior  negotiations  as  to  the  subject- 
matter  are  merited  in  a  written  contract  in 
absence  of  &aud,  accident  or  mistake. 

[Ed.  Note.— For  other  case,  see  ContractSL 
Cent.  Dig.  it  1129,  1130;  Dec  Dig.  {  245.*] 

3.  BfAB-mt  and  Servant  (§  SO*)— Oontbacti 
op  Aobnct— Bbeach. 

A  contract  to  pay  plaintiff  certain  com- 
missions upon  oil  sold  by  him  for  defendant. 


•rot  other  eassi  see  ssow  U9I0  and  section  NUMBK&  in  Oeo.  Dig.  ft  Am.  z»g.  Kcy-Na  Omim  ft  BWr  ladezM 
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provided  that  plaintifl  shoold  get  the  market 
prices  for  the  oil  at  all  times,  was  breached  by 
sales  by  plaintiff  under  an  agreement  to  refund 
to  hia  customerB  6  per  cent,  of  bis  commiflslonB, 
justUying  Us  dtoenarge  fcom  defandant^  em- 
ploymenL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  80-36;  Dec.  Dig.  | 
80»] 

4^  CONTEACTS  (i  346*)— Aotiok— Pboof. 

While  the  parties  may  modify  the  tenna 
of  an  existing  written  contract,  reeorery  must 
be  had  upon  the  original  contract  as  modified. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1714,  1718-1751;  Dec  Dig.  | 
346.*] 

S.  COHTBACTS  (i  238*)  —  MoDIFIOATIOir  —  PA- 

BOL  MoDinaATion. 

A  written  contract  may  be  sobaeqvently 

modified  by  a  new  parol  contrrct. 

[Bd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  1117»  1123;  Dec  Dig.  |  2S8.*] 

<L  Tbial  (I  191*)— AonozTB  fOE  Bbbach— In* 

BTsncnoNB. 

In  an  action  for  breach  of  a  contract  to 
ps^  plalntift  certain  eommissiotts  for  selling  oil, 
required  thereby  to  be  sold  at  the  market  price, 
at  all  times,  a  charge  that,  if  it  was  not  axreed 
at  the  time  of  the  employment  that  plaintifl 
dioald  be  permitted  to  pay  a  rebate  to  his  cus^ 
tomers,  defendant  could  refuse  to  permit  plain- 
tiff to  allow  such  rebate  out  of  his  commis- 
sions, and  if  it  instructed  him  not  to  do  so, 
and  plaintiff  nevertheless  continued  rebating, 
defendant  could  discbaii^  him,  was  erroneous 
for  a8>araiiu>  that  an  agreement  relating  to  com- 
missions or  rebates,  made  contemporaneooaly 
with  the  written  contract,  was  valid  thoi^  it 
contradicted  the  writing. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Cent 
I>I«.  H  420-431,  435;  Dee.  Dig.  I  191.*] 

7.  ConruoTs  (|  2S7*)— N«w  Cohteact— Ne- 

OESSITr  OV  OONBIDEEATXOH. 

A  new  contract  made  to  replace  another 
existing  contract  must  be  supported  by  a  con- 
dderanon. 

FEd.  Note.— For  other  cases,  see  Oontractsg 
Cent.  Dig.  H  111&-1122;  Dec  Dig.  S  287.*] 

Appeal  from  St  Lonla  drctdt  Court;  3. 
Hngo  Grimm,  Jndge. 

Action  by  Bmil  G.  OoUer  against  the  Hen- 
Bder  Mercantile  Oil  A;  Supply  Company. 
From  a  Judgment  for  plaintiff,  d^endant  ap- 
peals.   Reversed  and  remanded. 

Johnson,  Rutledge,  Marlatt  &  taSbly,  of  St 
Lonls,  tor  appellant  H.  Gboateao  Dyer,  of 
BL  Lonls,  ftir  rrapondent 

NORTONI,  J.  This  la  a  suit  for  dami^es 
Bccmed  through  the  breach  of  a  contract  of 
employment  and  as  for  the  wrongful  dis- 
charge of  plaintiff.  Plaintiff  recovered,  and 
defendant  prosecutes  the  appeal. 

Defendant  is  a  corporation  engaged  in  the 
oil  business  in  St  Lotds,  and  plaintiff  is  an 
experienced  salesman  of  that  commodity. 
Defendant  desiring  to  Install  a  tank  wagon 
service  for  the  sale  of  oil,  em^oyed  plain- 
tiff, who  possessed  couBiderable  experience 
In  that  line,  for  a  period  of  one  year,  and 
entered  Into  a  written  contract  with  him  to 
that  effect  on  the  27th  day  of  January,  1911. 
By  tlie  terms  of  the  contract  plalatlff  was  to 
reedve  a  commission  on  the  oil  sold  through 


bis  efforts,  and  be  guaranteed  to  dtfendant 
that  he  would  sell  no  less  than  an  average 
of  15,000  gallons  per  month ;  the  Bales  to  be 
made  at  market  prices  of  the  oil  at  all 
times  of  the  year.  It  appears  that  plalntltt 
entered  upon  the  employment  Immediately 
and  induced  three  exi>erienced  tank  wagon 
men  to  quit  the  employ  of  other  companies  and 
enter  that  of  defendant  under  his  supervision 
in  selling  the  oil.  It  seems  that  by  their 
course  of  conduct  the  parties  construed  the 
contract  of  employment  as  authorizing  tSie 
employment  of  the  three  tank  wagon  men  to 
sell  and  deliver  Oia  oil  under  plalntifTs  su- 
pervision. The  case  was  tried  throughout  on 
this  theory,  and  it  appears  defendant  paid 
a  salary  to  the  drivers  of  the  tank  wagons, 
while  plaintiff  paid  to  them  a  portion  of  Ills 
commissions  on  sales  as  well.  Plaintifl  went 
about  and  solicited  the  customers  to  which 
the  tank  wagon  men  delivered  the  oil,  and 
thus  made  the  sales  contemplated  In  the  con- 
tract,of  employment  Through  this  method 
plaintiff  sold  and  delivered  more  than  an 
average  of  15,000  gallons  of  oil  i>er  month 
during  February,  March,  April,  and  May; 
but  he  was  discharged  by  defendant  on  June 
2d.  The  suit  proceeds  on  the  theory  that 
plaintiff  fully  perfonned  tike  conditions  of 
the  contract  on  his  part  until  his  discharge, 
and  that  8u<^  discharge  was  wrongful.  As 
a  Justification  of  the  discharge,  defendant 
insists  that  plaintiff  did  not  obtain  the  mar- 
ket price  for  the  oil,  in  that  he  instituted  a^ 
system  of  rebates  whereby  be  returned  to 
each  customer  6  per  cent  of  hlB  onnmlsslonB 
received  on  sales  and  refused,  on  request,  to 
desist  from  this  practice.  The  entire  con- 
troversy between  the  parties  pertains  to  this 
matter,  and  the  principal  argument  for  a  re- 
versal of  the  Judgment  relates  to  the  action 
of  the  court  In  permitting  plaintifl  to  prove 
by  parol  as  a  part  of  bis  contract  of  employ- 
ment that  defendant  agreed  he  should  do  bo 
and  to  recover  thereon  as  if  such  were  a  term 
of  the  contract  said  to  be  breached  by  de- 
fendant The  contract  of  employmrat  Is  in 
writing,  and  the  petition  declares  upon  that 
alone,  assigning  Its  breach  through  the 
wrongful  discluu^  of  plaintifl  on  June  2d  by 
defendant  The  contract  declared  upon  and 
Introduced  In  evidence,  emitting  signature.  Is 
as  follows: 

"Henseler  Mercantile  Oil  &  Supply  Company. 
"St  Louis,  Mo.,  January  27,  1911. 

"We,  the  undersigned,  do  hereby  agree  to 
pay  Mr.  Goller  the  following  commission  on 
sales  of  refined  oils  and  gasoline  for  the 
period  of  one  year,  to  wit: 

"40—41  coal  oil  1%^  per  gaL 

"43—44  coal  oil  2^  per  gal. 

"Stove  gasoline  1%^  per  gal. 

"All  other  grades  of  gasoline  and  coal  (dl 
50  per  cent  of  the  gross  profits  as  per  booka 
open  to  Mr.  Groller  at  any  time. 

"Mr.  Goller,  on  his  part,  to  guarantee  ua 


*Fer  stbsr  cases      same  tople  and  sectloa  NUUBOA  la  Dec.  Dls.  A  Am.  Dig.  Key-No.  Seriw  ft  Bep'r  ladezw 
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an  average  sale  ot  not  leas  than  16,000  gal- 
lons per  month,  he  to  get  the  market  prices 
for  the  above  goods  at  all  times  during  the 
year." 

It  Is  ohTlous  that  there  is  no  provision  con- 
tained In  this  writing  by  which  plaintiff  Is 
authorized  to  Induce  the  sale  of  defendant's 
oil  through  rebating  a  portion  of  his  commis- 
sions to  his  customers ;  but,  on  the  contrary, 
the  contract  in  express  terms  provides  that 
plaintiff  la  "to  get  the  market  prices  for  the 
above  goods  at  all  times  during  the  year." 
Moreover,  the  petition  contains  no  averment 
to  the  effect  that  this  con^ct  was  subse- 
quently modified  by  another  agreement  au- 
thorizing plaintiff  to  give  rebates  to  his  cus- 
tomers.  Neither  is  there  an  averment  in  the 
petttlcm  to  the  effect  that  a  further  agree- 
ment in  parol  was  made  contemporaneously 
with  the  writing  to  that  effect.  Bn^  as  stat- 
ed, the  petition  declares  upon  the  written 
contract  above  copied  only  and  for  its  breach 
through  an  alleged  wrongful  discharge  of 
plaintiff. 

[1]  Notwithstanding  the  petition  declares 
upon  the  written  contract,  the  court  permit- 
ted plaintiff,  over  the  objection  and  excep- 
tion of  defendant,  to  introduce  evidence  tend- 
ing to  prove  that,  Immediately  before  and 
at  the  time  the  written  contract  was  entered 
into,  Mr.  Nobbe,  president  of  defendant  com 
pany,  agreed  pLalntifT  might  rebate  his  cus- 
tomers out  of  bia  commlssionB  by  way  of  an 
Inducement  to  them  to  pnrchase  defendant's 
OIL  Plaintiff  testifies  such  to  be  the  fact, 
and  he  says,  too,  ttiat  about  a  week  after 
the  contract  was  entered  into  he  and  Mr. 
Nobbe  again  tailed  Oie  matter  over  and 
Oils  course  was  agreed  upon.  Touching  this 
matter,  Mr.  Nobbe  says  that,  during  the  next 
week  after  the  written  contract  was  entered 
into,  plaintiff  approached  him  upon  the  sub- 
ject, and  he  stated  that  be  had  no  objection 
to  plaintiffs  rebating  his  customers,  provid- 
ed defendant  company  got  the  amoont  due  it 
according  to  the  market  price  less  plaintiff's 
commissions  for  the  olL  However,  it  Is  in- 
sisted on  the  part  ot  d^endant  that  no  new 
contract  was  made  at  the  time  touching  this 
matter,  nor  a  modification  ot  the  prior  one, 
but  raUier  a  mere  permission  was  given  by 
defoidant  company  to  plaintiff  to  pursue 
Qiat  course  if  he  chose  to  do  sa  It  is  con- 
ceded throu^umt  the  case  that  plaintiff  did 
enter  into  an  arrangement  witii  all  of  his 
customers  to  whom  ttie  oil  was  sold  by  which 
he  agreed  to  and  actually  did  return  to  them 
S  per  cesat.  of  his  commissions  received  on 
sales  to  each.  The  business  was  thus  con- 
ducted during  the  months  of  February  and 
March  and,  indeed,  thron^ut  April  and 
May,  but  in  April  other  oU  companies  ccmi- 
plalned  of  the  practice  as  an  unfair  one. 
Indeed,  Mr.  Nobbe  testifies  that  the  Watera- 
Pierce  Oil  Company  and  the  Bell  Oil  Com- 
pany, who  had  learned  of  plaintiff's  rebating 
his  customers,  insisted  that  the  practice  must 
be  discontinued  as  it  f^;>erated  to  impair  the 


selling  price.  Upon  being  thus  advised  of 
the  objections  by  and  on  the  part  of  com- 
peting companies,  Mr.  Nobbe  says  he  notified 
plaintiff  that  he  must  "cut  out"  his  rebates 
to  customers,  and  that  plaintiff  agreed  to 
do  so.  Mr.  Nobbe  e^lalns  in  his  testimony 
that,  though  he  had  given  his  permission  to 
plaintiff  and  acquiesced  In  the  matter  about 
a  week  after  the  contract  of  employment  was 
made,  he  could  not  tolerate  it  over  the  ob- 
jections of  his  competitors.  He  says  tiiat 
both  the  Waters-Pierce  and  the  Bell  Com- 
pany were  large  concerns,  while  his  company 
was  a  small  one,  and  that  they  would  crush 
blm  if  the  practice  were  continued  by  plain- 
tiff. According  to  the  evldoice  for  defend- 
ant, plaintiff  agreed  to  quit  rebating,  but 
did  not  do  so.  It  appears,  without  contra- 
diction, that  plaintiff  continued  the  practice 
throughout  the  month  of  May  after  having 
been  notified  by  defendant  not  to  do  bo  and 
told  Mr.  Nobbe  on  June  2d  that  he  could 
not  qnit  It,  as  his  customers  insisted  upon 
having  rebates.  Upon  being  thus  Informed 
by  plaintiff  that  he  would  not  quit  giving 
the  S  per  cent  rebate  to  his  customers,  on 
June  2d,  Mr.  Nobbe  summarily  discharged 
him  as  if  plaintiff  had  breached  his  contract 
of  employment  The  contract  by  which 
plaintiff  was  employed  as  a  salesman  for  de- 
fendant Is  in  writing,  and  there  is  nothing 
upon  its  face  suggesting  It  to  be  Incomplete 
in  itself  or  that  It  does  not  purport  to  be  a 
complete  expression  of  the  entire  contract 

[2]  Indeed,  it  is  declared  upon  in  the  pe- 
tition as  the  contract  between  the  parties, 
and  It  Is  certain  that  it  Is  such,  for  all  prtor 
conversations  and  n^otlations  with  respect 
to  the  same  subject-matter  are,  in  tiie  ab- 
sence of  fraud,  accident,  or  mistake,  of  which 
there  is  no  su^estton  here,  regarded  Sn  the 
law  as  merged  In  the  wilting.  Morgan  v. 
Porter,  106  Mo.  136,  15  a  W.  289;  FUnagan 
Mills  Co.     Adams  Grain  Co.,  115  Mo.  Ap^. 

90  8.  W.  1086.  This  contract  in  express 
terms  Imposes  upcm  plaintiff  the  duty  to  ob- 
tain the  market  prices  from  bis  customers 
tor  the  oil  sold  by  him.  The  last  clause  of 
the  writing  Imposes  the  obligation  that  "he 
Otlaintlfl)  to  get  the  market  prices  tta  the 
above  goods  at  all  times  during  the  year.** 

[I]  Of  course,  if  be  sold  the  goods  to  his 
customers  at  the  market  price  and  collect- 
ed the  full  amount  thotf or,  but  vndec  u 
agreement  that  he  would  refund  to  them  5 
per  cent  of  his  commissiott,  this  obligation 
was  breached,  for  thou^  he  obtained  the 
full  measure  of  compensation  to  irttldi  de- 
fendant was  enUUed,  less  commissions,  be 
nevertheless  indlrectiy  made  the  sale  to  his 
customers  for  less  than  the  market  price. 
It  is  obvious  that  this  iffovislon  of  the  con- 
tract referred  to  the  market  price  at  wblch 
plaintiff  was  to  sell  the  oil  to  his  customers, 
and  not  to  the  price  at  which  deCmdant  wms 
to  famish  the  oil  to  him  for  sale  to  than. 
Tills  being  true,  tiiere  can  be  no  doubt  that 
defendant  was  Justified  In  dlaCha^Elng  plain- 
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tiff  from  ItB-serrlce  for  biea<dilns  thto  stlpu- 
laUon  ot  the  contract,  nnleas  It  be  the  zlgbt 
to  do  so  vas  Tonehsafed  in  a  modiflcaUon  ot 
the  c(Hitract  made  suljeeaaent  to  its  ezeco- 
tlon. 

[4]  It  is,  of  course,  true  that  partleB  may 
modify  an  existing  contract  after  It  la  exe- 
cuted by  adding  new  terms  or  varying  prior 
terms  Imposed  tlier^y^  Bat  in  such  cases 
the  recoT^  Is  to  be  had  upon  the  original 
contract  and  the  subsequent  modification  de- 
clared upon  as  a  whole,  for  It  to  the  breadi 
of  the  entire  contract  thus  modified  which 
giTes  rise  to  the  cause  of  action.  See  I.anltz 
T.  King,  03  Uo.  618,  61S,  Sid,  6  S.  W.  263; 
Hennlng  t.  U.  8.  Ins.  Co.,  47  Mol  425,  4  Am. 
Repw  332. 

[I]  While  it  is  no  doubt  true  that  a  con- 
tract expressed  In  writing  may  be  Bubseguent- 
ly  modified  by  the  parties  through  altering 
into  a  new  me,  which  lies  In  parol  alone. 
It  Is  certain  that  <me  may  not  leoover  as  for 
the  breach  of  a  contract  expressed  In  writing 
by  showing  an  additional  agreement  thereto 
varying  its  terms  made  contemporaneously 
with  the  execution  of  the  written  contract 
by  parol,  except  it  be  In  those  cases  where 
the  writing  reveals  on  Its  face  that  it  is 
incomplete  with  respect  to  the  additional 
term  sought  to  be 'supplied  in  paroL  See 
Kfxms  T.  St  Iiouls  Car  Co.,  203  Mo.  227.  255. 
101  S.  W.  49;  Hennlng  t.  U.  S.  Ins.  Co.,  47 
Mo.  425,  4  Am.  Bep.  332.  There  Is  nothing 
in  the  written  contract  sued  upon  snggest- 
ii^  it  to  be  incomplete  with  req>ect  to  the 
price  at  which  plaintiff  was  to  eell  the  oil, 
for  it  expressly  requires  him  to  obtain  the 
market  price.  It  Is  therefore  obvious  that 
the  court  erred  in  permitting  him  to  give  evi- 
dence to  the  effect  that,  at  the  time  the  eon-, 
tract  was  made  and  immediately  prior  there- 
to, in  the  conrersatiou  pertaining  to  the  sub- 
ject-matter, defendant  agreed  plaintiff  might 
sell  the  oU  for  less  than  the  market  price 
through  the  medium  of  an  arrangement 
whereby  he  should  rebate  6  per  cent,  of  his 
commissions  to  tiie  customers. 

Moreover,  the  court  erred,  too,  in  submit- 
ting this  matter  to  the  Jury  as  a  predicate 
of  liability  as  for  a  breach  of  a  term  of  the 
contract:  First,  because  it  was  not  declared 
upon  In  the  petition;  and,  second,  for  the 
more  obvious  fundamental  reason  that  It 
authorized  a  recovery  as  for  the  breach  of  a 
parol  contract  made  contemporaneously  with 
a  written  contract  between  the  same  parties 
touching  the  same  subject-matter  which  con- 
tradicted and  varied  the  terms  of  the  writ- 
ing. 

So  much  of  plaintiff's  Instruction  as  is 
pertinent  to  this  matter  will  be  copied  here. 
The  Instruction  Is  extended,  and  for  the 
purpose  of  brevity  other  portions  will  be 
omitted.  Concerning  the  matter  In  Judgment 
the  Instruction  reads:  "The  court  further 
Instructs  the  Jury  that  if  you  find  and  be- 
lieve from  the  evidence  that  the  plaintiff  and 
defendant  entered  Into  the  contract  read  In 


evidoue,  that  at  the  ttme  they  cnlered  Mo 
the  ooiUraot  it  wag  understood  and  agreed 
befieeeM  them.  Uiat  plaintiff  should,  in  ord» 
to  secure  and  bold  cuattmiers,  be  permitted 
to  pay  to  those  purchasing  oil  through  him 
a  lebats  or  discount  out  of  his  commissions 
eqaal  to  6  per  cent,  at  Uie  anvount  of  their 
purchases,  etc,  etc,"  the  finding  Should  be 
for  the  idalntilt  provided  the  Jury  fnrtiier 
found  defendant  received  the  market  price  for 
flie<dland  tiie  distAacge  of  plaintiff.  (Italics 
are  our  own^  This  instruction  is,  of  course, 
erroneous  for  that,  as  before  said,  it  snb- 
mlts  a  predicate  of  liability  as  for  a  breach 
of  a  verbal  contract  not  set  forth  in  the 
potion  in  any  way,  and  further  because  it 
authorises  a  tecovory  tat  the  breach  of  a 
verbal  contract  revealed  In  the  evidence  to 
have  been  made  contempora  neoualy  with  the 
writing  and  contradictory  ttiereto.  The  In- 
struction seems  to  assume,  too,  that  the 
words  of  the  contract  requiring  plaintiff  to- 
get  the  maz^et  price  for  the  oU  at  all  times 
during  the  year  to  have  been  fully  complied 
with  If  he  received  less  than  the  maAet  price 
tlmefor,  but  caused  dtfendant  to  be  paid 
the  amount  due  It  after  his  commissions  were 
deducted.  Obviously,  saeh  was  not  the  inten- 
tlon  of  the  parties  as  revealed  on  the  face 
of  the  contract,  for  it  says  notblng  about 
the  price  defendant  was  to  receive,  but,  on 
the  contrary,  expressly  requires  that  he  (the 
plaintiff)  get  the  market  prices  for  the  oil,  and, 
of  course,  thereafter  defendant  would  com- 
pensate him  by  way  of  commlsslcm  therecm. 

[•]  The  court  refused  to  instruct,  at  the 
request  of  defendant,  that  the  giving  of  re- 
bates after  they  were  forbidden  by  defend- 
ant's president  Justified  the  dlscliarge,  In 
that  it  operated  a  breach  of  the  stipulation 
requiring  plaintiff  to  obtain  the  market  price 
for  the  goods  and  instructed  of  Its  own  mo- 
tion on  this  question  as  follows:  "The  Jury 
are  Instructed  that  if  you  find  and  believe 
that  defendant  employed  the  plaintiff  as  a 
salesman,  but  that  it  was  not  agreed  be- 
tween them  at  the  time  of  the  employment 
of  tiie  plaintiff  that  the  plaintiff  should  be 
permitted  to  pay  customers  a  rebate  or  dis- 
count of  5  per  cent  on  the  amount  of  their 
purchases  out  of  his  commissions,  then  de- 
fendant bad  the  right  to  refuse  to  permit 
plaintiff  to  make  such  rebates  even  out  of 
hla  own  commissions,  and  in  that  case  if 
yon  find  that  defendant  instructed  plaln- 
tlfl  not  to  allow  rebates  or  discounts  to  cus- 
tomers, and  plaintiff  nevertheless  continued 
to  do  BO  and  refused  to  dlscontluue  the  prac- 
tice then  defendant  bad  the  right  to  dis- 
charge him,  and  your  verdict  must  be  for 
the  defendant."  This  instruction  Is  erron- 
eous, too,  in  that  It  assumes  as  a  matter 
of  law  that  an  agreement  touching  the  sub- 
ject of  the  6  per  cent  commission  made  con- 
temporaneously with  the  written  contract 
was  valid  and  enforceable  though  It  varied 
and  contradicted  the  terms  of  such  writing. 

[7]  There  can  be  no  doubt  that  if  the  par- 
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ties  actually  made  a  new  contract  covering 
this  matter  after  ttie  written  wmtract  was 
made,  and  thereby  modified  the  terms  of  tbe 
contract  theretofore  expressed  In  writing, 
Badi  modified  contract  dionld  prevalL  How- 
erer,  tbat  matter,  It  seems,  was  not  reUed 
npon  in  the  jnse,  tbou^  then  is  some  evi- 
dence tending  to  prove  it  But  the  coniddera- 
tion  for  a  new  undertaking  Is  not  developed 
and,  of  course,  such  la  required.  Hennlng  t. 
n.  S.  Ins.  Co.,  47  Mo.  425,  4  Am.  Bep.  SS2; 
Bunco  V.  BedE,  48  Mo.  266. 

If  the  case  Is  retried  and  OA  petition 
amended,  more  may  be  made  to  appear.  On 
the  other  hand,  if  It  appears  that  defendant 
merely  granted  permission  to  plaintiff  to 
give  rebate  from  bis  eommlsslonB  and  there- 
after revoked  the  license  and  directed  him 
to  discontinue  the  practioe  which  he  de- 
clined to  do.  It  was,  of  course,  Justified  in 
the  dlsdiargev  for  in  sudi  drcnmstances  it 
appears  plaintiff  breached  the  rantract  by 
continuing  the  practice  firom  and  after  notifi- 
cation on  tlie  part  of  his  employer  to  quit  it 

The  Judgment  slioald  be  revmed»  and  the 
cause  remanded,  but  with  leave  to  plaintiff  to 
amend,  tC  he  be  so  advised.  It  Is  so  ordered. 

BBXNOIiDS,  P.      and  ALLBN,  concur. 


LEIWKOWITZ  T.  UNITED  BY8.  Oa  OF 
ST.  LOUIS. 

(St  Lotds  Court  of  Appeals.   Missouri.  Dea 

2,  1913.) 

svidenci:  (i  628*)  — bxpcbib  — pktsxczan's 

Opinion. 

Where  a  physician  who  had  attended  plain- 
tiff after  her  injury  testified  that  from  his  ex- 
amination it  was  bis  medical  opinion  that  she 
waa  aafferlng  from  nephritis  resulting  from  the 
twisting  of  a  kidney  on  its  pedicle,  and  that 
such  condition  could  have  been  caused  from  a 
traumatism,  and  particularly  from  a  fall  of  the 
character  described  by  plaintilf,  and  the  inju- 
ries therefrom  as  tiiey  appeared  at  the  time  of 
the  accident  his  testimony  was  competent  and 
relevant,  though  he  was  also  comi>el1ed  to  state 
on  cross-examination  tbat  without  an  operation 
he  could  not  absolutely  tell  that  the  kidney  was 
twisted,  and  that  Us  CQncIuslon  to  that  effect 
was  a  guess. 

[Bd.  Note.— Tor  other  cases,  see  Evidence, 
Gent  Dig.  H  2335-2337;  Dec.  Dig.  |  628.*] 

Appeal  from  St  Louis  Oiicnit  Gonrt;  Qhss, 
Glaflin  Allen,  Judge; 

Action  by  Julia  Lewkowitz  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Boyle  &  Priest  Geo.  T.  Priest,  Samuel  Mc- 
Ghesney,  and  Elmer  C.  Adklnis,  all  of  St 
Louis,  for  appellant  Henderson,  Marshall  & 
BedEO'  and  G.  B.  Arnold,  ail  of  St  Louis, 
fbr  respondent 

ALLEN,  J,  This  is  an  actton  for  damages 

for  personal  Injuries  alleged  to  have  been  re- 


celved  by  plaintiff  while  aHg|>tiiig  from  one 
ot  defoidan^s  cars  In  the  of  St  Loids, 
which  it  is  ssld  iwematnrely  started,  tluow- 
Ing  plalwtiff  to  the  street  and  injuring  her. 
Plaintiff  recovered,  and  defendant  prosecutes 
the  appeal. 

The  only  assignment  of  error  before  us 
pKtains  to  Uie  overmUiv  of  a  motlfHi  of  de- 
fendant to  strike  out  certain  testimony  of  a 
physician  who  testified  as  a  witness  for 
plaintiff.  It  appears  tliat  plaintiff  Is  quite  a 
large  woman,  and  that  when  slie  was  tfarovm 
or  fell,  while  attonpting  to  alltfit  Cram  tb» 
car,  she  strudc  the  end  of  her  spine  and  the 
back  of  her  head  against  the  surface  of  the 
street,  and  that  the  Injuries  resulting  thwe- 
from  caused  her  to  be  confined  to  her  bed 
for  some  ten  weeks  tlieceafter. 

Dr.  Hopkins,  who  testified  for  plaintilf 
was  her  family  physician.  He  examined 
her  and  treated  her  shortly  after  the  acci- 
dent and  testified  as  to  her  Injuries.  In  de- 
scribing her  condition  shortly  after  she 
was  Injured,  he  said  that  "the  greater  por- 
tion of  the  pain  was  right  at  what  we  gen- 
erally call  the  small  of  the  back.  Just  above 
the  coupling  of  the  hips  and  at  the  end  of 
the  spine";  tliat  upon  examining  the  end  of 
the  spine  he  found  that  he  "could  double  It" 
(1.  fr,  it  was  pretematnrally  movable) ;  and 
tbat  plaintiff  manifested  great  pain  when 
it  was  thus  moved.  He  testified  that  on 
the  evening  of  the  injury  he  examined  the 
urine  and  found  that  it  showed  signs  of 
bright  blood;  that  blood  did  not  appear  In 
tbe  urine  thereafter,  however;  that  It  was 
difficult  to  tell  where  the  blood  came  from, 
but  that  It  could  have  come  from  her  kid- 
neys; that  he  examined  the  urine  some  50 
times,  and  every  day  during  the  first  week 
after  the  Injury,  to  see  whether  there  were 
kidney  lesions  or  anything  to  manifest  an  in- 
flammation of  the  kidneys ;  that  in  his  early 
examinations  he  found  no  albumen,  but  that 
about  three  weeks  after  the  accident  he  dis- 
covered albumen  in  the  urine,  which  he  stat- 
ed was  one  of  the  prominent  symptoms  of 
Brigbt's  disease;  tbat  this  "means  an  In- 
flammation of  the  kidneys,"  te<^nicaUy 
known  as  nephritis,  which  could  result  from 
traumatism;  and  that  a  fall  of  the  character 
such  as  was  descrlt>ed  could  produce  it  by 
causing  ttie  kidney  to  be  twisted  on  its  pedi- 
cle. A  portion  of  the  testimony  of  this  wit- 
ness on  cross-examination  by  defendant's 
counsel  was  as  follows:  "Q.  You  said  tbat 
this  Bright* s  disease  ndt^t  be  caused  by  a 
twisted  kidney;  do  you  know  whetlier  that 
kidney  was  twisted  or  not?  A.  Twisted  on 
its  pedicle.  Q.  Do  you  know  whether  it  was 
twisted  ion  Its  pedicle  or  not?  A.  I  couldnt 
see  Into  it  but  we  have  got  to  take  some 
things  fbt^  Q.  Do  you  know,  doctor,  wheth- 
er it  was  twisted  m  Its  pedicle  or  not?  A.  I 
conldn*t  tell  whether  It  was  or  not;  no,  I 
couldn't  say  it  was;   only  we  have  got  to 
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take  manifestation  for  that  (that  la,  the  re- 
snltB  have  got  to  show).  Q.  But.  bo  tar  aa 
yon  know,  yon  don't  know  whether  it  was 
twisted  on  the  pedicle  or  not?  A.  I  said  it 
was  the  supposition  that  it  cotdd  be;  I  dim't 
Know.  Q.  It  is  a  matter  of  specolation  on 
year  part  whether  It  was  or  not?  A.  It  1b 
just  the  same  as  making  the  diagnosis  of  any 
case.  It  is  from  the  knowledge  of  wZiat  hi^ 
pens  that  we  have  to  judge  from,  wtOiont 
cutting  the  abdomen  open.  You  are  guess- 
ing; I  am  nsing  my  knowledge  to  bear  on 
the  subject,  drawing  conclusions  from  re- 
sults. Q.  And  that  concluslaa  is  a  guess? 
A.  And  that  conclusion,  If  you  put  it  that 
way,  would  be  a  guess;  yes,  sir."  Thereupon 
defendant's  counsel  moved  "to  strike  out  the 
doctor's  testimony  relating  to  the  question  of 
Brlght's  disease  on  the  ground  that  there  is 
no  causal  connection  between  that  condition 
and  this  accident."  After  argum^t  of  coun- 
sel this  motion  was  overruled;  defendant  ex- 
cepting. 

The  point  that  there  was  no  causal  con- 
nection shown  between  the  fall  which  plain- 
tiff received  and  the  development  of  Brlght's 
disease,  from  which  it  appears  she  thereafter 
suffered,  we  think  is  not  well  taken, 
purport  of  the  testimony  of  this  witness  on 
direct  examination  was  not,  by  way  of  con- 
clusion, to  the  effect  that  the  disease,  known 
as  Bright* s  disease,  resulted  from  the  par- 
ticular accident  In  question;  but  his  testi- 
mony went  to  show  that,  In  his  opinion  as  a 
medical  expert,  the  disease  might  or  could 
have  resulted  from  trauma,  and  particularly 
from  a  fall  of  the  character  described  and 
the  injuries  therefrom  as  they  appeared  at 
the  time  of  the  accident  This  was  not  vio- 
lative of  the  role  respecting  evidence  of  this 
character.  See  Taylor  v.  Railroad,  185  Mo. 
239,  84  8.  W.  873 ;  Hutton  v.  Street  RaUway 
Co.,  166  Mo.  App.  615, 150  S.  W.  722;  Jerome 
T.  Railways  Co.,  155  Mo.  App.  202,  134  S.  W. 
107. 

But  it  Is  urged  that  the  doctor's  testimony 
above  set  out  showed  "that  he  based  his  con- 
clusion upon  mere  guess  that  the  kidney  was 
twisted  on  Its  pedicle  by  the  accident,  and 
tiiat  that  caused  the  disease  known  as 
Brigbt'B  disease,**  and  that,  b^g  based  upon 
mere  guess,  the  evidence  Is  of  no  probative 
force.  And  in  support  of  this  we  are  cited 
to  McCreery  v.  Railways  Co.,  221  Mo.  18, 120 
8.  W.  24,  where  a  witness,  who  disclaimed 
ability  to  form  an  opinion  regarding  the 
speed  of  a  car,  was  permitted  by  the  trial 
eonrt  to  state  what  his  guess  would  be  re- 
apecting  the  same;  and  this  was  held  to  be 
vnm.  There  can  be  no  doubt  as  to  the  In- 
competency of  such  testimony.  Here,  how- 
ever, net  only  was  the  witness  testi^lng  as 
an  expert,  bat  his  later  testimony,  on  cross- 
ezamination,  frees  the  case  from  any  possi- 
ble i^ndicial  error  on  this  score.  A  por- 
tion of  such  testimony  follows:  "Q.  Do  you 


mean  to  sit  thwe  and  tdl  this  Jury  tiUit  tlie 
plaintiff  la  suffering  from  Brlght's  disease  as 
a  result  of  this  accident?  A.  The  indications 
point  that  way.  Q.  And  yet  you  cannot  tell 
wtaethw  or  not  that  Udn^  la  twisted? 
That  la  my  diagnosis.  Q.  And  bo  you  are 
teUlng  this  jury,  as  a  matter  of  fact,  be- 
canae  tbat  Ib  simply  your  guess,  yon  are  tell- 
ing it  to  this  jury?  Mr.  Arnold:  I  object  to 
his  duracterlzatlon  of  it  The  Court:  Olie 
Supreme  Court  has  said  pretty  much  the 
same  thing  about  all  ezp«t  testbnaiy.  I  do 
not  know  that  that  Is  Impn^er.  Q.  And  you 
are  Just  giving  your  gnesB?  A.  I  am  Just 
giving  my  judgment."  It  will  be  obsored 
tbat  the  witness  was  Iiere  qneetioned  in  a 
way  whidk  would  not  have  been  permissible 
on  direct  examination,  against  objectlonB 
theretOb  Bnt  of  thla,  of  course,  defendant 
cannot  complain.  By  ttds  examination  the 
defendant  brou^t  forth  an  expression  of 
opinion  from  the  wltnen  to  the  effect  that 
the  plalntlfl  was  BiUCering  from  Brlght's  dis- 
ease-aa  a  result  of  the  accident;  that  the 
witness'  diagnosis,  as  a  physician,  was  that 
plaintUTs  kidney  was  twisted ;  and  that,  In- 
stead of  this  bdng  the  witness'  mere  goeas, 
the  latter  was  in  fact  giving  his  judgmeait 
thereupon  or  e^presslnff  an  ofdnion  as  a  med- 
ical expert 

It  appears  to  be  undisputed  that  plaintiff 
was  In  fact  suffering  from  Brlghts  disease. 
That  snch  disease  could  be  caused  by  an  in- 
jury to  the  kidney  fuUy  appears  from  the  ex- 
pert testimony  adduced.  Plaintiff's  physi- 
cian, who  had  treated  h»,  testified  that  in 
his  optnlon  ttiere  waa  an  Injury  to  the  kid- 
ney, and  that  audi  an  injury  could  be  caused 
by  a  fall  of  the  character  described.  And, 
added  to  this,  this  witness,  at  the  instance  of 
defendant,  testified  that  the  indications  were 
that  plaintiff  "was  suffering  from  Brlght's 
disease  as  a  result  of  this  accident"  In  the 
face  of  this  record  it  cannot  be  said  that 
there  was  no  evidoice  to  show  a  causal  con- 
nection between  the  accident  and  the  disease 
from  which  plaintiff  was  suffering. 

The  Judgment  should  be  affirmed.  It  Is 
BO  ordered. 

RBTNOLDS,  P.  J.,  and  NOBTONI,  X,  con- 
cur. 


MUTH  SBAI/TT  GO.  v.  TIMMBRBERO 
et  aL 

(St  Louis  Court  of  Appeals.   MissourL  Dec. 
2,  1913.) 

1.  Justices  or  thk  Pbaok  (|  158*) — Appkax — 

In  view  of  Rev.  St  1909,  S  7568.  providing 
that,  on  appeal  from  a  Judgment  of  the  justice 
of  the  peace,  the  appellaDt  shall  give  a  bond 
to  prosecute  his  appeal  with  due  diligoice,  and 
under  secdon  2278  providing  that  where  an 
appeal  from  the  judgment  of  a  justice  of  the 
peace  shall   not  be  prosecuted  according  to 


*rBr  otliar  euw  sm  sum  tc^io  and  BecUon  NUHBKR  In  Deo.  Dig.  a  Am.  Die.  K^-No.  Sarles  ft  R«p'r  IndczM 


Digitized  by 


yGoogle 


690 


161  SOUTHWESTERN  BEPOBTEB 


OCo. 


law,  the  jndgment  shall  be  aflSrmed,  the  failure 
of  an  appellant  to  pay  the  requisite  fee  for  fil- 
ing the  transcript  of  the  appeal  in  the  office 
of  the  circuit  clerk  is  a  failure  to  prosecute 
the  appeal  and  will  authorize  an  affirmance  sf 
the  Jadgment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |i  643,  546-049;  Dec 
Dig.  I  1C6.*] 

2.  justioks  of  the  pkaob  ({  1s8*)— apfkau 

—Judicial  Discbbtion. 

The  payment  of  the  fee  for  filing  the  tran- 
script of  an  appeal  from  a  judgment  of  the  Jus- 
tice in  the  office  of  the  circuit  cleric  is  not  juris- 
dictional ;  and  hence  the  question  of  the  affirm- 
ance of  such  a  judgment  depends  upon  the  exer- 
cise of  a  sound  discretion  hy  the  trial  court, 
which  discretion  may  not  be  arbitrary  or  capri- 
dons  hut  a  sound  judicial  discretion  liberally 
exercised  in  the  furtherance  of  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  MS.  54&'549;  Dec 
Dig.  !  itsS.*] 

8.  Apfbal  and  Ebbob  (I  1092*)— Bbvibw— 

DxacBBnoN  or  Lowbb  Gouxt. 

The  question  of  the  affirmance  of  a  judg- 
ment of  a  justice  of  the  peace  for  nonpayment 
of  the  fee  for  filing  the  transcript  rests  in  the 
sound  discretion  of  the  trial  court,  and  that 
trlbonal**  determination  wlU  not  be  disturbed 
except  for  an  abuse  of  discretion. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cant  Dig.  |i  4S12-4&1;  Dec  Dig.  { 
1082.'] 

4.  Appbai.  ahd  Bbbob  (i  957*)— Dbtault— Va- 
cation. 

In  the  case  of  default  judgments,  the  ap- 
pellate courts  loolt  with  favor  upon  the  exer- 
cise of  the  lower  court's  discretion  in  favor  of 
a  trial  on  the  merits  and  are  less  apt  to  inter- 
fere when  the  judgment  is  set  aside  than  when 
it  is  not. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8823;  Dec  Dig.  f967*] 

5.  Justices  or  the  Pbaob  (|  158*)— Apfkals 
— Patubnt  op  Fxuva  Feb— Exousb. 

Where  plaintiffs  on  appeal  from  a  judg- 
ment of  the  justice  left  the  entire  C(niduct  of  the 
appeal  with  their  attorney,  end  the  attorney, 
before  the  commencement  of  the  term  of  the 
circuit  court  to  which  it  was  returnable,  was 
stricken  with  a  mortal  illnera  the  nonpayment 
of  the  fee  for  filing  the  transcript  will  be  ex- 
cused, where  it  did  not  appear  that  the  at- 
torney knew  that  the  transcript  had  been  de- 
livered to  the  drcnit  clerk  before  he  became  ill. 

(Ed.  Note.— For  other  cases,  see  Justices  at 
the  Peace,  Cent  Dig.  H  543,  645-IM9;  Dec 
Dig.  I  15^.*} 

6.  Appeal  and  Ebbob  (J  967*)- Default- 
Vacation. 

The  action  of  the  trial  court  in  declining 
to  set  aside  a  default  judgment  will  not  be  re- 
viewed on  appeal,  unless  appellant  make  a 
prima  facie  showing  of  a  meritorious  case. 

[Ed.  Note.— For  other  cases,  see  Apjieal  and 
Error,  Cent  Dig.  i  3823;  Dec.  Dig.  {  957.*] 

7.  Jubtices  of  the  Peace  (}  189*)— Appeals 
-Affirmance- Vac  ation  . 

Where  a  judgment  appealed  from  the  jus- 
tice's court  is  affirmed  because  of  failure  to 
diligentUr  prosecute,  the  appellant  must  not  only 
show  facts  sufficient  to  excuse  his  failure  to 
prosecute  the  appeal  but  must  also  make  a 
prima  facie  showing  that  he  had  a  meritorious 
defense  or  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  K  727-733 ;  Dec.  Dig.  S 
189.*] 


8.  JusncBB  of  the  Peace  (|  189*)— Appeals 
—AjraiBMAKCE— Vacation. 

Where  plaintiff,  who  recovered  judgment 
for  the  full  amount  asked,  but  against  whom 
defendants  recovered  on  a  counterclaim,  ap- 
pealed from  the  judgment  of  the  justice,  and 
the  judgment  was  affirmed  for  failure  to  prose- 
cute the  appeal,  a  bare  affidavit  that  plaintiff 
had  a  meritorious  defense  against  the  coun- 
terclaim is  not  a  sufficient  showing  to  warrant 
the  vacation  of  the  affirmance. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  727-733 ;  Dec  Dig.  f 
lfi9.*] 

9.  Appeal  and  Ebbob  (|  854*)— Dbtbbmina- 

TIOR— AfTIBICANCE. 

It  is  the  duty  of  the  anpellate  court  to  af- 
firm a  judgment  if  there  u  any  Roand  upon 
which  the  action  of  the  court  below  may  be 

properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3403,  3404,  8408-3424, 
3427-3430;  Dec  Dig.  S  864.*] 

Appeal  from  St  Louis  Circuit  Court ; 
James  E.  Witbrow,  Judge. 

Action  by  the  Muth  Realty  Company,  a 
corporation,  against  John  C.  Tlmmerberg  and 
another,  begun  In  justice's  court  and  appeal- 
ed by  plaintiff  to  the  circuit  court  From  a 
judgment  for  plaintiff  for  less  than  hla  claim, 
he  appeals.  Affirmed. 

Robert  W.  Ball,  of  St  Louis,  for  appel- 
lant A.  E.  L.  Gardner,  of  Clayton,  and  Rob- 
ert C.  Powell,  of  St  Louis,  for  respondents. 

ALLEN,  J.  This  action  was  begun  before 
a  Justice  of  the  peace  and  is  to  recover  the 
sum  of  $213.50  for  certain  personal  .property 
alleged  to  have  been  sold  by  plaintiff  to  the 
defendants.  One  defendant  filed  a  counter- 
claim. The  justice  found  for  plalnOff  on 
its  cause  of  action  and  against  it  on  the  coun- 
terclaim, entering  judgment  for  plaintiff 
against  both  defendants  in  the  sum  of  |ldO, 
assessing  all  of  the  costs  against  the  plain- 
tiff. From  this  judgment  the  plaintiff  ap- 
pealed to  the  circuit  court;  its  appeal  being 
returnable  to  the  October  term,  1911,  there- 
of. Plaintiff,  however,  failed  to  pay  the  fil- 
ing fee  for  filing  the  transcript  In  the  office 
of  the  clerk  of  the  circuit  court,  and  on  Oc- 
tober 4,  1911,  the  second  day  of  said  term. 
the  de^dants  paid  the  same;  and  at  tbe 
instance  of  defendants  the  court  on  the  same 
day  entered  a  jndgment  affirming  that  of 
the  justice  of  the  peace.  Three  days  later 
counsel  who  now  represents  plaintiff  entered 
his  appearance  for  plaintlfl  and  on  behalf 
of  the  latter  filed  a  motion  to  set  aside  tbis 
judgment  upon  the  ground  of  allied  sickness 
of  the  attorney  who  had  represented  plain- 
tiff in  the  justice  court  and  who  was  in 
charge  of  the  case  on  appeal  until  after  the 
entry  of  judgment  In  the  drcnit  court  Tills 
motion  was  ovemiled,  and  tbm  plaintiff  ap- 
peals. 

It  appears  that  plBintifl!*8  attorney  was  se- 
riously HI  at  the  beginning  of  the  October 
term,  1911,  of  t^e  circuit  court  The  ap- 
peal to  the  latter  court  was  taken  on  August 
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12,  1911;  Cbe  tnuiBcrlpt  of  the  prooeedliigs 
before  the  Justice  being  filed  In  0ie  office  of 
the  <ilerk  ot  the  drcnit  court  on  August  14, 
1911.  The  derk  of  the  Justice  of  the  peace 
tcfidfled  that  plaintUfs  said  attorney  was  In 
the  Jnstice  court  attending  to  some  other 
business  as  late  as  September  27,  1911.  But 
the  witness  stated  that  liie  attorney  was 
very  sick  at  the  time;  that  "right  after 
lhat  time"  he  became  confined  to  his  bed; 
and  that  be  later  died  of  said  Illness. 

[1]  Section  7568,  Ber.  Stat  1909,  provides 
that,  in  an  appeal  from  the  Judgment  ot  the 
Justice  of  the  peace,  the  appellant,  or  some 
person  for  him,  shall  enter  into  a  recog- 
nizance conditioned  that  the  appellant  will 
prosecute  his  appeal  with  due  diligence.  And 
section  2273,  Bev.  Stet  1009,  provides  that, 
where  an  appeal  from  the  Judgmoit  of  a 
Justice  of  the  peace  '%haU  not  be  prosecuted 
1^  the  appellant  according  to  law,  the  Judg- 
ment shall  be  affirmed,  and  the  costs  adjudg- 
ed accordingly." 

It  is  well  settled  that  a  fiiUure  to  pay 
the  requisite  filing  fee  for  filing  the  transcript 
in  the  office  of  the  clerk  of  the  circuit  court, 
within  the  required  time,  is  such  a  failure 
to  prosecute  the  appeal  aa  will  authorize 
the  circuit  court  to  affirm  the  Judgment 
The  cases  are  numerous  to  this  effect,  but 
see  Toong  v.  School  District.  119  Mo.  App. 
108,  95  S.  W.  947;  World  PubUshing  Co.  v. 
Grain  Co.,  108  Mo.  App.  479,  83  S.  W.  781 ; 
Cabanne  t.  Macadaras,  91  Mo.  App.  70; 
Johnson  t.  Railway,  48  Mo.  App.  6S0;  Vaa- 
tlne  T.  Bailey.  46  Mo.  App.  413. 

[2,  31  But  It  is  also  weU  settled  that  pay- 
ment of  the  filing  fee  is  not  Jurisdictional, 
and  that  it  is  not  the  imperatlTe  duty  of 
the  circuit  court  to  affirm  a  Judgment  of  a 
Justice  of  the  peace  for  f&Uure  to  pay  the 
game.  On  the  contrary,  it  is  held  that 
the  exercise  of  such  power  Is  one  which  ad- 
dresses itself  to  the  sound  discretion  ot  the 
court  And  the  action  of  the  latter  In  the 
premises,  as  in  the  cue  of  any  other  matter 
resting  In  the  discretion  of  the  court,  is  sub- 
ject to  review  only  when  It  is  made  to  ap- 
pear that  such  discretion  has  been  palpably 
abused  or.  as  has  been  said,  when  the  court 
arbitrarily  refuses  to  afflrmatlTely  exercise 
its  discretion.  See  Cabanne  v.  Macadaras, 
Johnson  t.  Railway  Co.,  and  Vastlne  t. 
Bailey,  supra.  In  such  cases  the  circuit 
court's  discretion  is  not  an  arbitrary  or  ca- 
pridoiu  one  but  a  sound  Judicial  discretion 
which  should  be  liberally  exercised  in  the 
furtherance  of  Justice.  Where  there  appears 
to  have  been  an  abuse  of  such  discretion,  it 
is  the  duty  of  the  appellate  court  to  inter- 
fere. And  In  Vastlne  t.  Bailey,  supra,  tikis 
court  through  Thompson,  J.,  said:  "In  our 
opinion,  where  a  case  calls  strongly  for  an 
afi3rmatiTe  exercise  of  the  court's  discretion 
in  a  given  instance,  a  refusal  of  the  court 
to  exercise  it  is  a  subject  of  api>eUate  re- 
view, equally  with  an  afflrmattva  abusive 
exercise  of  discretion.** 


[4]  Here,  as  in  the  case  of  deftolt  Judg- 
ments In  general,  the  appellate  courts  look 
with  favor  upon  the  ezerdae  of  the  lower 
courts  discretion  in  fhvor  of  a  trial  on  the 
merits  and  are  less  apt  to  interfere  vrhen  tibe 
Judgment  Is  set  aside  than  when  it  Is  not 
See  Armstrong  v.  Elrlck,  160  S.  W.  lOld,  not 
as  yet  officially  reported ;  Hall  v.  McConey,  152 
Ha  App;  1.  132  S.  W.  618;  Parks  v.  Coyne, 
166  Ma  App.  379.  137  S.  W.  335;  Currey  v. 
Zinc  Ca,  167  Ua  App.  423,  139  S.  W.  212. 

[S]  In  the  case  before  us  it  was  made  to 
amiear  that  the  failure  of  appellant  to  pay 
the  filing  fee  was  due  to  the  serious  sickness 
of  appellant's  attorney.  That  the  latter  was 
desperately  sick  at  and  shortly  prior  to  the 
beginning  of  the  term  of  the  circuit  ccturt 
to  which  the  appeal  was  returnable,  by 
which  tUne  the  filing  fee  should  have  been 
paid,  is  not  controverted.  And  the  serious 
character  of  his  illness  Is  disclosed  by  the 
fact  that  on  October  20,  1911,  when  testi- 
mony was  heard  on  appellant's  motion  to  set 
aalde  the  affirmance,  it  was  shown  that  the 
attorney  had  in  the  meantime  died. 

In  Scott  V.  Smith.  133  Mo.  618,  34  S.  W. 
804,  the  Supreme  Court  held  that  the  trial 
court  properly  vacated  a  Judgment  against 
the  appellant  therein,  for  failure  to  prosecute 
his  suit  upon  a  showing  that  his  attorney, 
who  had  sole  diarge  of  the  case,  was  unable 
to  attend  to  It  or  to  any  other  business,  be- 
cause of  the  serious  and  dangerouia  sickness 
of  his  wife,  requiring  his  constant  attention 
to  her,  and  in  this  connection  the  court  said : 
"We  do  not  think  the  court  acted  arbitrarily 
in  vacating  the  Judgment  in  this  case..  In- 
deed, we  are  of  the  opinion  that  the  court, 
in  the  circumstances  shown,  could  not  have 
acted  otherwise,  disregarding  the  common 
instincts  of  humanity."  And  other  cases  to 
like  eCFect  might  be  referred  to. 

In  the  case  before  us,  so  far  as  concerns 
the  showing  made  to  excuse  plainttfTs  fail- 
ure to  pay  the  filing  fee.  the  precepts  of 
natural  Justice  alone  would  appear  to  afford 
a  sufficient  ground  for  the  exercise  of  the 
court's  discretion  in  favor  of  setting  aside 
the  affirmance  of  the  Judgment  and  giving 
an  opportunity  for  a  trial  upon  the  merits. 
It  seems  that  appellant  relied  upon  his  coun- 
sel in  the  matter  of  perfecting  the  appeal 
from  the  Justice  of  the  peace,  and  that  such 
counsel,  who  became  sick  and  shortly  there- 
after died,  had  complete  charge  of  the  case. 
It  is  true  that  the  transcript  was  lodged  in 
the  clerk's  office  on  August  14th,  but  it  does 
not  appear  that  plaintiff  or  Its  counsel  was 
advised  thereof.  It  Is  also  true  that  there 
was  testimony  to  the  effect  that  appellant's 
said  counsel  was  attending  to  some  business 
In  the  latter  part  of  September  of  that  year, 
but  it  appears  that  he  was  then  very  sick 
and  became  at  once  confined  to  his  bed.  and 
that  at  and  shortly  prior  to  the  time  when 
plaintiff  became  In  d^anlt  respecting  the 
payment  of  the  filing  fee,  he  was  too  111  to 
attend  to  business  of  any  kind.  Hence,  so 
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far  as  concenu  tUa  pbaae  of  Uie  cas^  bikA 
ahowlnK,  we  tblnk,  called  Btrongly  tor  an 
afHrmatlTe  exercise  of  tbe  courts s  dlKietion 
In  favor  of  Betting  aside  Its  former  Judgment 
of  affirmance.  Snch  was  the  view  taken  by 
this  court  In  Vastlne  t.  Ball^,  supra.  In  a 
case  of  tbls  diaracter,  where  Oie  facts  re- 
lied upon  to  ercase  the  foflnre  to  pay  the 
filing  fee  were,  to  oar  minds,  not  as  strong 
as  those  here  appearing 

[6-1]  But  there  a^iears  to  be  a  reason 
why  the  appelant  cannot  Invoke  the  Judg- 
ment of  this  court  upon  the  ground  that  the 
trial  court  abused  its  discretion  or  arbitra- 
rily refosed  to  afflrmatlvely  exercise  its  die- 
eretiott  in  the  premises.  In  such  cases  in 
geq  wal  the  rule  is  wdl  settled  that  the  ap- 
pellate court  will  not  Interfere  with  the  ac- 
tton  <tf  the  trial  court  in  refoslng  to  set 
aside  a  Judgment,  as  by  default,  unless  It 
appears  that  the  aroellant  made  bdow  at 
least  a  prima  fade  showing  that  he  had  a 
meritorious  case.  Such  is  the  proTlai<m  of 
onr  statute  ree^wcting  the  vacating  of  a  final 
Judgment  by  default,  providing  that  the  de- 
fendant must  set  forth  the  facts  constituting 
the  defense  which  he  has  to  the  action ;  and 
this,  indeed,  Is  the  general  rule  of  decision 
prevailing  with  respect  to  vacating  de&ult 
Judgments  generally. 

The  Judgment  before  ua  is  not  technically 
one  by  defoult  but  is  a  Judgment  affirming 
that  of  the  Justice  of  the  peace  In  accordance 
with  the  statutory  provislOQ  therefor,  as  for 
a  failure  to  prosecute  the  appeaL  But  that 
in  seeing  to  set  aside  such  a  Judgment  the 
applicant  must  show  not  only  facts  sufficient 
to  excuse  his  failure  to  prosecute  the  appeal 
but  must  also  make  a  prima  fade  showing 
that  he  has  a  meritorious  defense  or  cause  of 
action  has  been  expressly  decided  by  this 
court  It  has  been  so  assumed  In  Cabanne  v. 
Macadaras  and  Vastlne  v.  Bailey,  supra,  and 
other  cases;  but  In  SIgaloff  v.  Breweries 
Oos^  148  Mb.  App.  462,  128  S.  W.  623,  It  was 
distinctly  held  that  the  defendant  there  was 
not  In  a  position  to  Invoke  the  Judgment  of 
this  court,  for  failure  to  make  a  showing  of 
facts  constituting  a  meritorious  defense  to 
the  actioa  And,  as  there  said,  a  mere  affi- 
davit that  the  defendant  has  a  meritorious 
defense,  without  more,  is  Insnfflci^t,  for  it 
does  not  reveal  the  facts  relied  upon  and 
amounts  to  nothing  more  than  the  expression 
of  an  opinion  touching  the  matter. 

In  the  case  before  us  the  motion  to  set 
aside  the  Judgment,  and  which  was  verified 
by  affidavit,  contained  among  other  things 
the  averment  that  plaintiff  had  "a  good  and 
meritorious  cause  of  action."  This,  of  course, 
did  not  disclose  any  facts  whatsoever.  But, 
aside  from  this.  It  would  appear  that  plaln- 
tUTs  cause  of  action  was  not  the  matter  then 
in  (xmtroveniy.    Plaintiff  recovered  before 


the  Jnstlee  on  its  cause  of  action,  but  the 
amount  of  Its  recovery  was  reduced  tor  tlie 
coantendalm  Interpoeed  by  one  defendant 
and  y^tixSi  was  allowed  by  the  Justice.  So 
fhr  as  concerns  idaintifl'a  cause  of  action, 
the  merits  thneof  would  seem  to  be  conceded 
by  respondent's  motion  to  affirm  the  Judg- 
ment; and  it  would  avpmr  Out  the  only 
matter  in  eontroverey  pertained  to  the  coun- 
terclaim. It  Is  also  true  that  the  jostlGe 
of  the  peace  erred  in  taxing  all  costs  against 
plalntl^  but  the  Judgment  of  the  drcnit 
court  on  Its  fitce  carries  with  it  the  costs  in 
favor  of  plaintiff;  so  it  wsma  OM  tUa  aoea- 
tl«m  was  tiben  oat  of  the  casa 

So  far  as  concerns,  then,  plaintiff's  defmae 
to  the  counterdalm  Interposed,  idaintiff  oo> 
copied  the  position  of  a  defendant;  and  In 
order  to  Invite  the  Judgment  of  ttds  conrt 
and  to  conyiet  the  trial  conrt  of  an  abuse  of 
discretion,  or  of  having  acted  arbitrarily  in 
the  premlsee,  it  must  appear  that  the  plain- 
tiff sufficiently  disdosed  to  that  court  the 
fhcts  npon  whidi  it  reUed  in  defndbe  thereto, 
showing  pilma  fkde  that  it  had  a  meritori- 
ous defense  to  the  samfr  It  is  true  that  that 
Issue  was  not  one  to  be  then  tried  by  the 
court,  tm  an  affirmative  showing  of  a  ^x»d 
defense  cannot  be  overcopie  by  counter  affi- 
davits or  otherwise.  See  Armstrong  t.  El- 
ri<^,  supra.  But  audi  prima  fade  diowlns 
must  be  made. 

In  the  case  before  us  nothing  whatsoever 
on  this  score  appears  beyond  the  general 
averment  In  the  motion  tiuit  plaintiff  has  a 
good  and  meritorious  cause  of  action,  which 
amounts  to  nothing,  and  which  in  fact  does 
not  here  pertain  to  the  matter  in  controversy, 
viz.,  the  counterclaim.  Ihe  record  is  barren 
of  any  showing  whatsoever  respecting  the 
facts  relied  upon  by  plaintiff  as  a  defense  to 
the  latter.  Sudi  being  true,  in  spite  of  the 
sbowlug  made  respecting  the  excuse  tor 
plalntifTs  failure  to  seasonably  pay  the  filing 
fee,  and  which  appears  snffldent  to  invoke 
our  interference  so  far  as  concerns  that  ques- 
tion, we  are  unable  to  say,  upon  the  record 
before  us,  that  the  court  below  abused  its 
discretion  or  acted  arbitrarily  in  the  prem- 
ises. 

[t]  It  Is  true  that  no  point  is  here  made 
respecting  plalntUTs  failure  to  make  a  show- 
ing as  to  the  merits.  However,  If  there  is 
any  ground  upon  which  the  action  of  the 
court  below  may  be  properly  sustained,  it  la 
our  duty  to  sustain  It;  and  hence  this  ques- 
tion is  one  whldk  arises  upon  the  record  and 
must  be  considered  when  we  are  asked  to 
reverse  the  Judgment 

In  this  view  the  Judgment  of  the  drcult 
conrt  should  be  affirmed.  It  la  so  (ffdsted. 


BBTNOLDS,  P.  and  NOBTONI, 
cur. 


Digitized  by 


Google 


LACLEDE  LAUNDBT 


CO.  T.  FREUDENSTEIN 


593 


LACLEDE  LAUNDRY  CO.  t.  FBEUDEN- 
8TEIN  et  aL 

(St  Loafs  Court  of  Appeals.    UuNourL  Dec. 
2,  1913.) 

Evidence  (S  441*)~Pabol  Evidence  to  Va- 
BT  Wbitino  —  Deeds  —  "GsAHT,  Baboain, 

AND  SbU.." 

Where  the  words  "grant,  bargain,  and  sell" 
In  a  statutory  general  warranty  deed  were  un- 
restrained by  any  express  terms  contained  in 
the  deed,  and  hence  under  the  express  provi- 
sions  of  Rev.  SL  1909,  |  2793,  were  to  be  con- 
fltraed  as  a  coveaant  against  incnmbrances,  it 
could  not  be  shown  bv  parol  evidence  that  in 
addition  to  the  considwation  recited  in  the 
deed  the  grantee  agreed  as  part  of  the  consid- 
eration to  assume  and  pay  taxes  which  were 
then  a  lien  on  the  land,  since,  while  ordinarily 
parol  evidence  is  admissible  to  explainj  vary,  or 
even  contradict  the  recited  consideratioD,  it  is 
not  so  admissible  if  to  admit  it  involves  an  at- 
tack upon  tlie  covenants  of  the  deed,  and  Rev. 
St  1909,  i  1974,  providing  that  whenever  a 
specialty  or  other  written  contract  for  the  pay- 
ment of  money  or  delivery  of  property,  or  the 
performance  .of  a  duty,  shall  be  the  foundation 
of  an  action  or  defense  in  whole  or  in  part  a 
want  or  failure  in  whole  or  in  part  of  the  con- 
sideration thereof  may  be  proved,  does  not  ap- 
ply to  such  a  case. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  »  1719,  1723-1763,  176&-1845, 
2030-2047;  Dec  Dig.  8  441.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3156-3168.] 

Appeal  from  St  LonlB  Circuit  Ooart;  Dan- 
iel D.  Usher,  Jn^e^ 

Action  hj  the  Ladede  tanndi^  ComiMny 
agalnrt  Henry  W.  Ftendenrtein  and  otiiers. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Bemsed  and  remanded,  with  di- 
rections. 

Wimey,  Mclntyre  &  Nardin,  of  St  Louis, 
for  appellant  John  W.  B^teln,  of  St 
LouiSt  for  reapoDdaitL 

RErXNOLDS,  F.  J.  This  is  an  action  on 
the  covenants  of  warranty  in  a  deed,  to  re- 
cover fl22.87  and  interest,  on  account  of 
city,  school  and  state  taxes  for  the  year  1909. 
Plaintiff  is  grantee  in  the  deed,  defendants 
are  grantors.  The  deed  is  in  the  nsnal  stat- 
utory form  and  "grants,  bargains,  and  sella, 
conveys  and  confirms,"  the  property  to  plaln- 
titr,  defendants  "hereby  covenanting  that  they, 
their  heirs  and  legal  representatives  will  war- 
rant and  defend  the  title  to  the  said  premises 
onto  the  said  part  of  the  second  part  and  unto 
Ita  snccessors  and  assigns  forever,  against 
the  lawful  claims  and  demands  of  all  persons 
whomsoever."  It  Is  dated  January  14th, 
1909,  and  was  then  delivered.  That  the  taxes 
were  a  lien  npon  the  real  estate  at  the  time 
of  the  execution  and  delivery  of  the  deed, 
although  not  then  due,  is  conceded,  it  being 
admitted  that  plaintiff  had  paid  them  and 
Interest  to  discharge  the  li»i,  and  that  white 
plaintiff  bad  d«nanded  repayment  thereof 


from  defendants,  this  demand  was  refused. 
The  deed  recites  $12,000  as  the  considera- 
tion, the  receipt  of  which  is  acknowledged. 

By  their  answer  defendants  set  up  that  the 
$12,000  stated  In  the  deed  was  not  the  real 
consideration,  but  that  It  had  been  agreed  be- 
tween plaintiff  and  defendants  before  and 
at  the  time  of  the  execution  of  the  deed  and 
its  delivery  to  plaintiff,  that  plaintiff  assumed 
and  would  pay  these  taxes  as  part  of  the 
consideration  of  the  purchase  of  the  property. 

There  was  a  general  denial  at  this  by  re- 
ply.  Trial  to  a  Jury. 

Evidence  was  offered  by  defendants  tend- 
ing to  prove  that  such  an  agreement  had 
been  made  between  the  parties  by  parol  Im- 
mediately before  and  at  the  time  of  the 
execution  and  delivery  of  the  deed,  and  it 
was  admitted  by  the  court  over  the  objection 
and  exception  of  plaintiff. 

The  court  refused  an  Instruction  asked  by 
plaintiff,  who  duly  preserved  exceptions,  to 
the  effect  that  under  the  law  and  the  evi- 
dence the  verdict  of  the  jury  should  be  for 
the  plaintiff.  At  the  request  of  defendants 
the  court  instructed  the  Jury  to  the  effect 
that  if  they  foucd  from  the  evidence  that  at 
the  time  of  the  sale  and  conveyance  of  the 
property  described,  it  was  understood  and 
agreed  between  plaintiff  and  defendants  that 
plaintiff  assumed  and  agreed  to  pay  the 
taxes  assessed  against  the  property  for  the 
year  1909  as  part  consideration  of  the  pur- 
chase price  of  the  property,  their  verdict 
should  be  for  defendants.  This  was  duly 
excepted  to  by  plaintiff. 

The  Jury  returned  a  verdict  in  favor  of 
defendants,  from  which,  after  interposing  a 
motion  for  new  trial  and  excepting  to  that 
being  overruled,  plaintiff  has  duly  perfected 
its  appeal  to  this  court 

There  Is  but  a  single  question  for  determi- 
nation In  this  cause,  namely,  the  correctness 
of  the  action  of  the  trial  court  in  admitting 
parol  evidence  of  the  alleged  agreement  be- 
tween the  parties,  made  at  or  immediately 
prior  to  the  execution  and  delivery  of  the 
deed,  that  plaintiff,  In  addition  to  the  con- 
sideration named  in  the  deed  bad  as  part  of 
the  consideration,  verbally  agreed  to  pay  the 
taxes  for  the  year  1909,  those  taxes  being  then 
a  lien  on  the  proper^.  The  contention  of 
learned  counsel  for  appellant,  while  conceding 
that  it  is  admissible  to  show  the  real  con- 
sideration for  the  deed,  so  long  as  it  affects 
only  the  consider  a  don,  is,  that  such  evidence 
is  not  admissible  if  It  has  the  effect  of  con- 
tradicting the  warranty  in  the  deed  itself, 
and  it  is  claimed  that  such  la  the  effect  here. 
It  appears  by  the  abstract  of  the  proceedings 
at  the  trial  that  this  evidence  was  admitted 
by  the  learned  trial  Judge  on  the  theory  that 
where  there  are  contemporaneous  verbal 
agreements  entered  Into,  one  may  modify 
the  other;  under  this  theory  be  held  that 
he  would  allow  the  defendants  to  show,  if 
they  could,  what  the  real  consideration  was. 


•For  other  cases  see  suns  t(Vl<!  end  section  NUMBKR  In  Dec.  Dig.  ft  Am.  Dig.  Kay-No.  Series  ft  Hep'r  ladexw 
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"That,"  said  the  court,  "does  not  destroy  the 
deed.  It  does  not  affect  the  validity  of  the 
deed."  It  was  under  this  view  of  the  law 
tbftt  the  instruction  asked  by  defendants  and 
above  set  out  was  given  and  that  asked  by 
plaintiff  refused. 

While  In  the  earlier  cases  the  courts,  ^g- 
llsh  and  American,  took  the  view  that  the 
rule  of  evidence,  that  a  written  instrument 
could  not  be  varied  by  parol,  applied  to  the 
consideration  clause  as  w^  as  to  other  por- 
tions of  the  deed,  the  later  and  American 
view  now  almost  aulversally  adopted,  cer- 
tainly adopted  in  our  state,  to  give  it  In  its 
broadest  terms,  is,  that  the  redtals  of  a 
deed  as  to  the  consMeration,  ere  not  a  part 
of  the  contract,  and  parol  evidence  Is  admis- 
sible to  «cplaln,  vary  or  even  contradict 
them.  In  the  great  majority  of  cases,  how- 
ever, in  which  the  rule  has  been  stated  so 
broadly,  the  purpose  of  Introducing  the  evi- 
dence was  not  to  Invalidate  the  deed  as  a 
conveyance  or  to  annul  Its  covenants.  Where 
the  introduction  of  the  evidence  will  have 
that  effect,  the  general  rule  is  that  the  evl- 
denoe  Is  not  admissible.  We  take  the  above 
BubatantlaUy  from  notes  to  the  case  of  Shehy 
V.  Cunningham,  81  Ohio  St  289,  90  N.  EL  SOS, 
the  note  being  on  page  1196  of  25  L  R.  A.  (N. 
S.).  The  first  part  of  this  paragraph  is  cred- 
ited by  the  annotator  to  6  Am.  A  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  767.  Reading  further  In 
this  volume  of  the  American  &  English  Eb- 
clyopedla  of  I^aw,  at  page  775,  following  the' 
discussion  of  the  admissibility  of  evidence 
to  vary  the  consideratlOD  expressed  In  the 
deed  or  written  contract,  when  the  state- 
ment of  the  consideration  is  merely  the  re- 
cital of  a  fact,  it  is  said:  "When,  however, 
the  statement  of  tfie  consideration  leaves  the 
field  of  mere  recital  and  enters  that  of  con- 
tract, thereby  creating  and  attesting  rights, 
aa  shown  by  the  intention  of  the  parties  to  be 
gathered  from  the  instrument,  it  is  no  longer 
open  to  contradiction  by  extrinsic  evidence." 
Jackson  v.  Chicago,  St  Paul  &  Kansas  C^ty 
R.  R.  Co.,  54  Mo.  App.  636,  a  decision  of  the 
Kansas  City  Court  of  Appeals,  the  opinion 
by  Judge  Ellison,  is  cited  and  quoted  from 
as  one  sbovrii^  the  difference  between  the 
statement  of  a  consideration  in  a  deed  as  a 
mere  recital  of  a  foct  and  aa  a  contractual 
stipulation. 

Considering  the  admission  of  parol  or  ex- 
trinsic evidence  to  vary  deeds  and  written 
contracts,  the  law  is  thus  summarized  by  ac- 
cepted authority:  "Where  a  writing,  although 
in  the  form  of  a  receipt  also  embodies  the 
elements  of  a  contract,  it  Is,  in  so  fkr  as  It 
expressed  the  contract  or  is  contractual  In  its 
nature,  subject  to  the  same  rules  as  any  oth- 
er contract,  and  Is  not  open  to  contradiction 
by  parol;  and  of  course  the  mere  fftct  that  a 
contract,  as  part  of  Its  terms,  acknowledges 
the  receipt  of  certain  money  or  propert>-  does 
not  render  the  writing  a  mere  receipt"  17 
Cyc.  p.  032,  par.  III. 

The  same  authority  further  says,  pars,  f 


and  g,  p.  660:  *^at  the  couddentim  ts  t<t 
shown  by  the  parol  evidence  rnoEt  be  kb- 
sistent  with  that  stated  in  the  writius.  ofle 
wise  the  evidence  cannot  be  admitted:"  i&l 
that  "where  the  effect  of  pirol  eTida--^ 
contradicting  the  consideration  expm^ 
the  Instnunent  or  showing  the  tme  ^ 
sidmtlon  to  be  different  thereCrom,  vcxJ 
be  to  change  or  defeat  the  1^  vs/nnAi 
and  effect  of  tlie  Instnunoit,  «  to  add 
mattv  to  ui  agreement  onairiete  it! 
face,  the  evidence  la  not  admtsdble:  ic:  ii 
such  case  It  oomes  within  the  mle  vtic^ 
forbids  the  Introdnctioii  of  parol  evidence  ii 
vary,  contradict,  or  defieat  a  vrltta  iaan 
ment  and  not  within  the  excqitioD  tii  M 
rule  that  parol  evidence  is  admissible  U 
the  purpose  of  contradicting  or  abo^m  'M 
the  tme  consideratlou  la  other  and  &£ea 
from  that  axpressed  In  the  wrltins." 

Recurring  to  Sb^  t.  dinninehaWi  «Ti 
the  decision  a  late  one,  banded  down  Deal 
her  21at,  1909,  we  find  the  qaesthHi  vei;  fi 
discussed.  Hie  point  In  dedsimi  is  comsA 
stated  in  the  syllabna  thus:  "Tbt  enl 
eratlon  clause  in  a  deed  of  conveyance  is  a 
elusive  for  the  purpose  of  ving  effect 
the  operative  words  of  the  deed,  bat 
every  other  purpose  It  Is  open  to  eipl*iad 
by  parol  proof  and  Is  prima  fade  eriid 
only  of  the  amount,  kind  and  receipt  of  1 
consideration." 

In  Patterson  v.  Cappon,  125  Wla  138.  US] 
N.  W.  1083,  an  action  for  damages  tot  *t 
breach  of  covenants  for  peaceable  and  i& 
disturbed  possession,  the  defense  was  tiit 
the  grantee  had  agreed  to  pay  a  cKtain  as 
over  and  above  the  stated  condderatict 
It  was  held  not  to  constitute  a  defense.  ti» 
agreement  to  pay  the  tax  being  eitrindc.  b] 
parol,  not  covered  by  the  conveyance  iiseii 
which  contained  the  usual  covenants  ol  tit':( 
etc.  The  eviction  occurred  under  a  tax  deei 
given  on  the  sale  of  the  land  for  ^ese  taiei 
It  is  said  by  the  Supreme  Court  of  Wiscon^ 
(125  Wis.  loc.  cit  202,  102  N.  W.  10S3».  tly 
in  order  that  this  ontside  agreement  "slh''J 
be  any  defense  against  the  plaintiff's  cMi 
of  action  as  above  described,  it  most  I 
construed  as  Impliedly  asserting  that  I 
extrinsic  agreement  between  the  defends 
and  Debus  (plalntlCTs  grantor)  it  was  stip 
lated  that  the  former  should  not  oovenact 
warrant  against  this  incumbrance.  ObvlM 
ly,  however,  if  that  fact  were  established, 
could  constitute  no  defense  against  the  pU 
tiff's  action.  It  would  conatitate  a  din 
contradiction  of  the  express  covraiant  of  i 
deedt  and  this  cannot  be  permitted.  1 
fendant  refers  ns  to  a  familiar  line  of  ■ 
thoritles  holdliv  that  the  consideration  o 
deed  is  open  to  examination  and  proof  by  pa 
evidence;  also  that  proof  of  other  elemc 
of  the  contract  involved  in  the  sale  and  i 
Chase  of  re^  estate  is  not  excluded  by 
deed,  for  the  reason  that  that  Instrament 
in  its  very  nature,  hut  an  expression 
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execution  of  8  part  of  the  contract  Ic  fact 
made.  Bat  tbese  authorities  all  recognize 
tbe  quallficatiou  tbat  it  Is  not  permissible 
thus  to  contradict  such  parts  of  the  contract 
as  are  expressed  in  the  deed  Itself." 

In  Stanlsics  t.  MciTurtry,  64  Neb.  761,  90 
N.  W.  884,  an  action  to  recorer  for  a  breach 
of  a  covenant  against  Incumbrances  in  a 
deed  executed  by  defendant  to  the  plaintiff, 
It  was  held  that  evidence  of  an  agreement 
made  contemporaneous  with  and  as  a  part  of 
the  negotiations  leading  up  to  the  execution 
of  the  deed,  should  not  have  been  received. 
Among  other  authorities  cited  by  the  Su- 
preme Court  of  Nebraska  in  support  of  this 
holding,  is  that  of  MacL«od  v.  Sfclles,  81  Mo. 
69S,  SI  Am.  Rep.  254. 

In  SlmanoTlch  t.  Wood,  145  Mass.  180,  18 
N.  EL  391,  It  iB  held  that  In  an  action  for 
breach  of  a  covenant  against  incumbrances 
In  a  deed  of  land  from  the  defendant  to  the 
plaintiff,  oral  evidence  la  inadmissible  to 
prove  that  at  tbe  time  the  deed  was  given, 
and  as  a  part  of  the  consideration,  the  plain- 
tiff promised  to  pay  an  assessment  for  taxes 
then  a  lien  npon  tbe  land. 

Tomii^  to  the  decisions  of  oiu  omm  coarts, 
we  find  them  g«ieraUy  in  line  with  the  fore- 
going authorities— we  say  generally,  because 
fbeir  are  a  cases  tbat  at  first  reading 
and  without  carefnl  consideration  seem  some- 
what out  of  Une. 

Tbns  Lftudmaa  t.  Ii^ram,  49  Mo.  212,  In 
wblcta  it  is  said  by  the  judge  ^o  wrote  it 
(loc.  dt.  213):  "It  seems  to  me  tbat  there 
la  very  little  ctmflict  in  tbe  authorities  that 
one  may  prove  by  parol  evidence  additional 
considerations  not  Inconsistent  with  the  one 
mentioned  in  the  deed."  This  is  repeated  at 
page  214.  But  U  this  la  to  be  taken  literally, 
and  without  reference  to  tbe  covenants  In 
the  deed,  the  authorities  almost  unanimously 
condemn  it  Referring  to  the  consideration, 
it  is  said  tluit  "the  balance  of  sndi  consider- 
ation was  the  taxes  fbr  ttie  current  year, 
which  in  each  case  were  to  be  assessed  in  the 
respective  names  of  tbe  grantees  and  paid 
by  them."  It  seems  that  the  controversy  was 
over  the  payment  of  these  taxes.  If  the 
agreement  to  pay  them  was  in  the  deed,  as 
might  be  assumed  from  the  language  of  the 
judge  who  wrote  the  opinion,  we  can  easily 
understand  what  is  meant,  and  In  that  event 
tbe  remark  first  above  Quoted  Is  correct  and 
in  line  with  authority. 

In  Fontaine  v.  Boatmen's  Savings  Institu- 
tion, 07  Mo.  552,  Judge  Wagner  says  (loc.  dt 
561):  "Whilst  it  is  true  that  parol  evidence 
will  not  be  admissible  to  vary  the  effect  of 
the  deed,  we  do  not  understand  that  the  dep- 
osition of  tbe  plaintiff  was  offered  for  that 
purpose.  It  was  simply  to  show  the  drcum- 
stances  and  condition  of  the  parties  at  the 
time  It  was  executed,  and  rebut  the  Idea  that 
the  consideration  expressed  in  It  was  ever 
imld,  and  for  these  objects  it  was  properly 
admitted.    Tbe  consideration  clause  In  a 


deed  has  only  the  force  and  character  of  a 
receipt,  and  Is  always  open  to  explanation 
and  contradiction."  Necessarily  these  re- 
marks are  tO  be  applied  to  tbe  case  before  the 
court.  There  Is  no  Intimation  here  that  parol 
evidence  to  contradict  the  stated  considera- 
tion. Is  admissible,  If  that  evidence  destroys 
the  covenants  In  the  deed.  That  this  Is  the 
meaning  and  limitation  to  be  put  upon  these 
and  the  like  cases  often  referred  to  In  support 
of  tbe  bnmd  proposition  that  you  can  always 
attack  tbe  stated  consideration  and  tbat  the 
recital  of  It  in  the  deed  or  contract  is  no  more 
than  a  receipt,  is  made  entirely  clear  by  what 
la  held  by  our  Supreme  Court  In  Maclieod  r. 
Sklles,  supra.  There  (81  Mo.  loc.  clt.  603,  61 
Am.  Rep.  254)  It  Is  said :  "This  suit  brings 
US  to  a  consideration  of  the  question  wheth- 
er it  Is  competent  for  a  party,  as  in  this  case, 
to  accept  a  deed  for  real  estate  with  an  ex- 
press covenant  therein  to  warrant  and  defend 
the  tiUe  thereto  against  the  <dalm  of  every 
person  whatsoever,  save  and  except  taxes  of 
1877,  and  then  turn  around  and  show  that 
the  covenantor,  by  a  contemporaneous  parol 
contract  agreed  to  pay  tbe  taxes  thus  express- 
ly excepted  by  tbe  written  contact  in  tbe 
deed  so  accepted.  It  la  elementary  law  tbat 
i^Ton.tlie  execution,  delivery  and  acceptance 
of  a  deed  or  written  instrument,  all  prior  or 
contemporaneous  parol  stipulations  are  merg- 
ed In  tbe  deed  or  writing,  and  cannot  after- 
mrd  be  set  np  to  contradict  or  vary  the 
same.  It  la  scarcdy  necessary  to  refer  to  ele- 
mentary authority  or  adjudged  cases  to  es- 
tabll^  80  plain  and  recognised  a  doctrine 
as  this.  *  •  •  There  may  be  cases  seem- 
ingly at  variance  with  this  well  established 
rule,  but  vben  properly  considered,  they  will 
be  found  to  turn  mainly  upon  qnestlons  and 
principles  altogetlier  difforent  from  those  In- 
volved In  tbe  case  at  bar.  Such,  we  think, 
for  tbe  most  part,  are  the  cases  dted  In  the 
brief  of  plaintiff  in  error.  Nedvidek  v.  Mey- 
er, 46  Mo.  600;  McConnell  v.  Brayner,  63 
Mo.  461;  Landman  v.  Ingram,  49  Mo.  212. 
These  cases  properly  considered,  go  to  the 
extent  that  when  It  Is  material  to  show  tbe 
amount  or  character  of  tbe  consideration  of 
a  deed,  parol  evidence,  not  inconsistent  ^th 
that  named  in  the  deed,  may  be  received. 
The  question  now  before  us,  as  we  think,  is 
not  one  as  to  the  character  or  the  amount  of 
the  conMderaUon,  which  Is  clearly  and  ex- 
pressly stated  in  the  deed,  but  one  as  to  the 
force  and  effect  of  an  express  covenant  in 
the  deed,  and  the  admlsalblUt?  of  parol  evi- 
dence to  contradict  or  vary  the  same.  The 
covenant  in  this  deed  especially  saves  and 
excepts  the  taxes  of  1877.  The  party  cannot 
accept  a  deed  with  such  a  covenant  and  es- 
cape Its  force  and  effect  by  verbal  protesta- 
tions and  stipulations  to  the  contrary.  If  he 
does  not  like  the  deed  with  such  a  limitation 
he  had  the  right,  and  It  was  his  plain  duty, 
not  to  accept  it  at  alL  He  was  not  compelled 
to  do  so.   By  its  acceptance  be  abandoned 
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and  walTed  ttae  prior  written  agreement 
which  called  for  a  general  warranty." 

In  line  with  the  rule  which  we  draw  from 
tbfi  authoritlea,  la  the  deddon  of  the  Kansas 
City  Court  of  Ai^ieals,  In  Jackson  t.  Railroad 
Co.,  supra,  dted  and  quoted  from  In  8  Am. 
&  Eng.  Bncy.  of  Law  (2d  Ed.),  note,  p.  775. 
as  is  also  Brown  v.  Morgan,  56  Mo.  App.  382. 
It  is  held  In  this  latter  case  that  where  a  deed 
conveying  land,  contains  a  covenant  against 
Incumbrances,  evidence  of  a  contemporaneous 
oral  agreement  by  the  grantee  to  assume  an 
existing  Incumbrance  on  the  land  as  a  part 
of  the  consideration  for  the  conveyance,  is 
not  competent  Of  Landman  v.  Ingram, 
supra,  it  is  said  by  Judge  Rombauer,  deliver- 
ing the  opinion,  It  so  meagre  In  its  state- 
ment of  facts,  and  so  indefinite  In  its  state- 
ment of  the  law,  that  we  cannot  construe  it 
as  giving  sanction  to  a  proposition  which  oth- 
erwise la  devoid  of  all  logical  elements."  So 
also  we  say  in  reference  to  that  case. 

The  cases  bearing  on  this  question  are 
very  thoroughly  considered  by  Judge  Goode 
in  See  v.  Mallonee,  107  Mo.  App.  721,  82  S. 
W.  557.  There  It  Is  said  a07  Mo.  App.  loc. 
cit  732,  82  S.  W.  561),  after  a  very  full  cita- 
tion and  analysis  of  the  cases,  that  "it  Is  thus 
apparent  from  a  uniform  line  of  decisions 
in  our  state  from  Its  earliest  days,  that  It  is 
competent  to  show  the  real  consideration  for 
a  conveyance  of  land  by  oral  testimony  which 
contradicts  the  redted  consi^raUon,  unless 
the  effect  of  the  evidence  Is  to  destroy  the 
deed  by  showing  there  was  no  consideration 
for  it,  or  that  the  consideration  was  a  good 
instead  of  a  valnable  one,  or,  unless  the  nam- 
ed oonsideratitm  Is  Mated  in  audi  a  manner 
as  to  show  the  parties  intended  it  to  be  an 
essential  term  of  the  written  instnim^t." 

The  Tvxat  case  of  McDanlel  t.  United 
Itys.  Co.,  166  Ma  App.  078,  loc.  dt  091,  148 
S.  W.  464.  466,  while  not  involving  the  con- 
struction of  a  deed,  does  Involve  that  of  a 
written  contract  It  Is  there  said  by  Judge 
Nortoni:  "The  rttle  is  now  firmly  established 
that  when  a  8tatem«it  of  the  conslderatton 
In  a  contract  or  deed  Is  merely  formal  it  may 
be  contradicted  or  explained  by  parol  evi- 
dence. In  audi  cases  the  consideration 
clause  is  not  deemed  an  essential  part  of  the 
instmment  but  instead  is  regarded  as  a  mere 
i-edtal  of  fact  and  as  such  may  be  contra- 
dicted," dtlng  cases.  But  Judge  Nortoni 
thai  had  in  mind  and  very  clearly  before  him 
the  limitation  on  this  rule,  for  he  continues: 
"Bowevo:,  the  rule  is  subject  to  some  excep- 
tions; for  Instance,  one  may  not  be  allowed 
to  cimtradict  a  consideration  expressed  In  a 
deed  executed  by  him,  to  the  end  of  defeat- 
ing the  operative  words  of  the  deed.  *  •  • 
Furtliermore,  when  the  statement  of  the  con- 
sideration contained  in  the  Instrument  leaves 
the  flffld  of  mere  recital  and  enters  that  of 
contract,  thereby  creating  and  attesting 
rights  as  shown  by  the  Intention  of  the  par- 
ties to  be  gathered  from -the  Instrument,  It 


Is  no  longer  open  to  contradiction  by  extrin- 
sic evidence,  for  to  permit  it  to  be  thus  over- 
thrown would  Infringe  the  rule  affording  im- 
munity from  parol  attack  to  written  con- 
tracts." 

Some  point  Is  made  as  to  the  effect  of  sec- 
tion 1974,  Revised  Statutes  1909.  In  Wisbart 
V.  Gerhart,  105  Mo.  App.  112,  78  S.  W.  10&4. 
where  that  section,  then  section  645.  Revised 
Statutes  1809.  was  Invoked,  it  la  held  that 
this  section  does  not  affect  the  law  of  estop- 
pel, and  that  it  affords  no  aid  to  a  grantor 
seeking  to  defeat  the  conveyandng  effect  of 
the  deed  by  showing  it  was  voluntary,  nor  ia 
parol  evidence  admissible  to  alter  or  con- 
tradict the  legal  construction  of  the  deed. 

If  we  may  venture  to  state  the  rule  we 
gather  from  the  anthorittes,  some  of  them 
rather  difficult  to  understand,  and  some  of 
them  stating  the  rule  broadly  or  loosely,  and 
so  often  presenting  an  apparent  conflict, 
more  apparent  than  real,  among  the  deci- 
sions, the  rule  often  stated  by  others  we 
would  state  it  thus:  Ordinarily  you  may  at- 
tack the  consideration,  but  when  to  do  so  in- 
volves an  attack  upon  the  solemn  covenants 
in  the  deed  or  contract  that  attack  resting 
on  a  parol  agreement,  outside  of  the  deed  or 
contract,  It  cannot  be  sustained.  The  great 
mass  of  authorities  dearly  dlstli^uish  l>e- 
tween  the  a^^nisslon  of  parol  evidence  to 
sustain  an  attack  upon  the  stated  consider- 
ation, and  under  cover  of  an  attack  upon  the 
consideration,  really  make  an  attack  upon  the 
covenants  of  the  deed  Itself.  We  have  refer- 
red to  a  few — In  them  will  be  found  reference 
to  the  very  many  cases  covering  this.  We  do 
not  think  it  necessary  to  dte  them. 

In  the  case  at  bar  we  have  the  statutory 
general  warranty  deed ;  the  statutory  words 
"grant  bargain  and  sell,"  unrestrained  "by 
any  expressed  terms  contained  In"  the  con- 
veyance. Section  2793,  Revised  Statutes  100^. 
Under  this  statute  these  words,  so  used  and 
without  restriction  In  the  deed  itself,  are  to 
be  construed  as  covenants  against  any  and 
all  incumbrances.  In  the  case  at  bar  we  have 
here  presented  an  attempt  to  limit  that  cove- 
nant to  restrain  It,  by  an  outside  agreement 
resting  in  parol,  no  restraints  or  limitations 
expressed  in  the  deed  itself. 

The  Judgment  of  the  drcult  court  was 
therefore  pronounced  upon  a  verdict  which 
could  only  be  sustained  on  evidence  which 
was  recdved  contrary  to  the  established 
principles  and  rules  of  law;  in  effect  evi- 
dence of  an  agreement  by  parol  which  would 
constitute  a  restraint  upon  the  covenants  In 
the  deed,  the  restraint  not  expressed  in  that 
deed. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  drcult  court 
to  enter  up  a  Judgment  for  plaintiff  for  the 
amount  of  the  taxes  and  Interest  or  penalties 
paid,  and  for  Interest  thereon,  after  having 
ascertained  that  interest  &nd  for  costs. 

NOBTONI  and  ALLEN,  JJ.,  concur. 
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CABANME  T.  ST.  LOUIS  CAB  CO. 
(St.  Louis  Court  of  Appeals.  Missouri. 
Dec.  2,  1913.) 

1.  Masteb  and  Sebvant  (I  125*)— Masteb'b 
Ddtt— Appuances. 

A  master  who  has  exercised  ordinar:jr  care 
to  furnish  a  reasonably  safe  appliance  is  not 
liable  for  injuries  resulting  from  it  becoming 
defective  while  in  use,  unless  he  should  have 
known  of  the  defect  by  exercising  ordinary 
care  long  enough  to  have  enabled  aim  to  re- 
move it. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  243-261;  Dec  Dig.  | 
125.*] 

2.  Masteb  and  Sebvant  ({  26S*)— iNjimiES— 
Ai:J.EaATioK8  or.  Petition. 

Allegations  of  the  petition,  in  an  action 
for  injuries  by  the  steering  gear  of  an  automo- 
bile separating  and  causing  a  collision  while 
plaintiff  was  demonstrating  the  car  for  defend- 
ajit,  that  the  injuries  were  the  direct  result  of 
defendant's  negUgence  in  furnishing  a  car  with 
defective  steering  apparatus,  grounded  the  ac- 
tion on  nesjigence  m  not  originally  furnishing 
a  reasonabur  safe  appliance,  and  hence  need 
not  allese  that  defoidant  ahonld  have  known  of 
the  defect 

[Ed.  Notew— For  otlier  eases,  see  Master  and 
Servant.  Cent  Dig.  B  81&-886;  Dec.  Dig.  ^ 
2B8.*] 

a  Mastee  and  Servant  ({  285*)— Injxtbiss— 
JuBT  QDwmoN— Cause  of  Injubt. 

In  an  action  for  injuries  by  the  steering 
gear  of  an  automobile  which  plamtiS  was  dem- 
onstratinr  for  defendant  separating  and  caus- 
ing a  colusion  with  a  tree,  whether  the  injury 
was  caused  by  the  defective  steering  gear  or 
the  explosion  of  a  tire  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1002,  1003,  1007,  1008, 
1016,  103S,  104S,  10^;  Dec  Dig.  }  285.*] 

4.  Mastkb  and  Sbbvant  ({  107*)— Masteb'b 
DcTT— Repaibiko  Appliances. 

When  defendant  overhauled' an  antomobile 
for  plaintiCTs  nse  in  demonstrating,  it  was  de- 
fendant's du^  to  exercise  ordinai;y  care  in 
reconstructing  all  parts  of  it  inclnding  the 
steering  gear. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  190-202,  212,  254,  265; 
Dec.  Dig.  I  107.*] 

5.  Masteb  and  Servant  (I  265*)— Pbbbukp- 

TIONS— PeBPOBMANCE  OP  DUTT. 

The  presumption  that  an  employer  did  his 
duty  with  respect  to  furnishing  a  reasonably 
safe  appliance  is  not  conclusive. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-908,  956;  Dec.  Dig. 
i  265.*] 

ft.  Masteb  and  Sbbvant  (H  101,  102*)— Mas- 

teb's  DuTT— San  Appliances. 

A  master  must  exercise  ordinary  care  In 
famishing  a  reasonably  safe  appliance. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  135,  171,  174,  17&-184, 
192;  Dec  Dig.  H  101,  102.*] 

7.  Masteb  and  Servant  (}  125*)— Masteb's 

Duty— Safe  Appuanceb. 

An  employer  who  undertakes  to  construct 
and  famish  an  appliance  need  not,  as  a  condi- 
tion to  liability  for  defects  therein,  be  given 
notice  of  a  defect  whidi  he  could  have  dis- 
covered by  aerdsing  ordinary  care  In  con- 
stmcting  me  appliance. 

[Ed.  Note— For  other  cases,  see  Master  and 
ServMit  Gent  Dig.  ff  243-251;   Dec  Dig.  1 


&  Masteb  and  SfiBVAin  (t  289*)— InJcsiEB— 
Cohtbibotobt  Neqi^obnob— Qmsnon  toe 

JtJBT. 

In  an  action  for  injuries  by  the  coming 
apart  of  the  steering  gear  of  an  automobile 
furnished  to  plainUfI  for  demonstraUng,  result- 
ing in  a  collision  with  a  tre^  whetiier  plaintiff 
was  guilty  of  contribatory  negligence  In  ex- 
ceeding the  speed  limit  or  otherwise  held  a 
jury  question. 

[Ed.  Note.— For  other  cases;  see  Master  and 
Servant  Cent  Dig.  H  1080,  iOOO,  ^^11^; 
Dec  Dig.  S  289.*] 

0.  NiauaKNoE  a  134*)  — Bxcbbdxho  Speed 
Limit— Pbika  Facie  Svidehcb. 

Banning  an  antomobile  at  a  speed  in  ex- 
cess of  that  permitted  by  statote  is  prima  facie 

negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent^Dig.  SI  267-270.  272,  273;  Dec  Dig.  i 

10.  Masteb  and  Sbbvant  ({  247*)— Injubieb 

—  CoNTBIBUTOBT  NBOLIOENCE  —  PboXIM ATE 

Cause. 

The  fact  that  an  employ^,  when  injured, 
is  running  an  antomobile  in  excess  of  the  stat- 
ntory  speed  limit  will  not  bar  a  recovery,  on- 
less  such  negligence  proximately  contributed  to 
bis  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  70&-800;  Dec.  Dig.  i 
247.*] 

11.  Masteb  and  Sebtaht  Q  280*)— Ikjubieb 
^UBT  QiTEsnoK— Pboxihatb  CUuro. 

In  an  action  for  injuries  from  the  breaking 
of  the  steering  gear  of  an  automobile  which 

filaintiff  was  demonstrating  for  defendant,  cans- 
ng  a  coUlrion  with  a  tree,  wbetiier  plaintiff's 
negligence  In  numing  In  excess  of  tne  statu- 
tory speed  limit  proximately  contributed  to  his 
injury  held  a  jury  qaestion. 

[Ed.  Note.— For  other  casM,  see  Master  and 
Servant  Cent  Dig.  ||  1089.  1090,  1092-1132; 
Dec  Dig.  i  289.*] 

Appeal  from  St  Louis  Olrcnlt  Coart ;  Hugo 
Muencb,  Judge. 

Action  by  O.  Gratiot  Gabanne  against  Oie 
.St  Louis  Car  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Watts,  Gentry  &  Lee,  of  St  Louis,  for  ap- 
pellant Jones,  Hocker,  Hawes  &  Angert  of 
St.  Louis,  for  reqiKUident 

NOBTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  through  the  negligence 
of  defendant  PlalnUfl  recovered,  and  de- 
fendant prosecutes  the  appeal. 

Defendant  manufactures  and  sells  automo- 
biles, and  plaintiff  was  In  Its  employ  as  a 
demonstrator  and  salesman  of  its  automo- 
biles at  the  time  of  his  injury.  It  api>ear8 
plaintiff  was  demonstrating  an  automobile  to 
a  prospective  purchaser  when  the  steering 
gear  of  the  machine  separated  and  caused  it 
to  collide  with  a  tree  In  Forest  Park  with 
such  force  as  to  demolish  the  automobile 
and  throw  plaintiff  upon  the  earth  so  as  to 
fracture  his  skull  at  the  base  of  the  brain. 

It  Is  argued,  first,  on  the  part  of  defendant, 
that  the  petition  is  insufficient  to  state  a 
cause  of  action  against  defendant  in  that  it 
omits  to  aver  defendant  either  knew  or  might 
bave  known  of  the  defective  steering  gear  at- 


*Psr  ether  cases  see  same  topic  and  aectloo  NtTBlBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  I&dexae 
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tacbed  to  the  automobile;  but  we  are  not  so 
persnaded. 

[1]  Defendant  seems  to  confuse  tbe  doc- 
trine requiring  the  master  to  exercise  ordi- 
nary care  in  tbe  matter  of  construction  and 
famishing  appliances  reasonably  safe  for 
the  use  of  his  servant  with  that  which  ob- 
tains with  respect  to  appliances  which, 
though  reasonably  safe  when  furnished,  be- 
come defective  thereafter.  No  one  can  doubt 
that  the  master  performs  the  full  measure 
of  his  duty  enjoined  by  the  law  when  he  ex- 
ercises ordinary  care  to  discover  defects  and 
furnishes  the  servant  an  appliance  reason- 
ably aafe  for  use.  If,  after  the  master  has 
performed  this  duty  of  furnishing  a  reason- 
ably safe  appliance,  It  becomes  defective 
while  in  use,  no  recovery  may  be  allowed  as 
for  a  breach  of  the  obligation  with  respect  to 
that  matter  unless  it  appeara  the  master  ei- 
ther knew,  or  by  exercising  ordinary  care  in 
that  behalf  might  have  known,  of  the  defect 
for  a  sufficient  length  of  time  to  remove  It. 
Mueller  v.  Shoe  Co.,  109  Mo.  App.  506.  84  S. 
W.  1010.  However,  this  rule  is  beside  the 
case  here,  for  no  complaint  is  made  with  re- 
elect to  the  failure  of  tbe  master  to  perform 
his  duty  after  the  automobile  was  furnished 
to  plaintiff  reasonably  safe  for  the  purposes 
of  demonstration;  but,  on  the  contrary,  the 
petition  proceeds  on  the  theory  that  defend- 
ant breached  the  obligation,  which  the  law 
cast  against  it,  to  exercise  ordinary  care  In 
furnishing  plaintiff  with  an  appliance — ^that 
is,  an  automobile — reasonably  safe  for  use 
in  demonstration,  in  that  It  furnished  him  an 
automobile  with  a  defective  steering  appa- 
ratus, which  separated  while  mnoing  and  oc- 
casioned his  hurt  The  averment  tonching 
this  matter  is :  "PlaintifT  further  states  that 
the  Injuries  aforesaid  sustained  by  plalntift 
were  the  direct  result  of  the  negligence  and 
carele.<!sness  of  the  defendant  in  furnishing 
him  with  a  car  with  unsafe,  dangerous,  and 
defective  steering  apparatus  as  aforesaid." 
In  other  portions  of  the  petition  It  Is  set 
forth  that  the  sector  lever,  or,  as  some  call  it, 
the  steering  arm,  separated  from  the  tie  link 
In  the  rod  to  which  It  was  attached,  and  this, 
too,  though  the  machine  was  apparently  safe 
for  use. 

[2]  The  petition  proceeds  throughout  upon 
tbe  theory  that  defendant  breached  Its  obli- 
gation to  exercise  ordinary  care  in  famish- 
ing plaintUf  a  reasonably  safe  appliance^ 
Such  being  true,  it  la  not  essential  to  aver 
that  defendant  either  knew  or  might  have 
known  of  the  defect  by  exercising  ordinary 
care  to  that  end,  and  an  averment  that  tbe 
master  negligently  furnished  the  appliance 
will  suffice.  See  Toung  v.  ShtcUe,  eta.  Iron 
Co.,  303  Mo.  324,  15  S,  W.  771;  FassMnder 
V.  Mo.  Pac.  B.  Co.,  126  Me.  App.  S63.  104  8. 
W.  1154. 

It  ia  urged  the  court  should  have  peremp- 
torily directed  a  verdict  for  defoidant,  hut 
tbe  argument  is  obviously  without  merit 
The  evidence  tends  to  prove  that  the  auto- 


mobile furnished  plaintiff  was  an  old  one.  but 
had  been  overhauled  by  defendant  and  fur- 
nished to  plaintiff  as  sufficient  and  asserted 
to  be  in  flne  shape  but  a  week  or  ten  days 
before.  As  before  said^  plaintiff  was  a  dem- 
onstrator and  salesman  of  automobiles  for 
defendant.  The  automobile  involved  here 
was  a  la^  one  which  weighed  about  3,500 
pounds,  possessing  a  minimum  of  14  horse 
power  and  a  maximum  of  18  horse  power.  It 
had  been  in  the  service  of  defendant  about  a 
year  and  a  half  and  was  first  used  with  a 
wagon  body  'on  it  for  the  purpose  of  haulins 
express,  castings,  etc.  Afterwards  it  was 
equipped  with  a  touring  car  body,  and  plain- 
tiff used  it  as  a  demonstrating  car  for  some 
eight  or  ten  months.  About  six  weeks  before 
plaintiff  received  bis  Injury,  he  reported  to 
the  manager  of  defendant  that  there  was  a 
noise  in  the  car  designated  as  a  "pound,"  and 
that  It  was  unfit  for  demonstrating  purpos- 
es, and,  furthermore,  that  it  needed  new 
chains.  Defendant's  manager  thereupon  in- 
structed plaintiff  to  send  the  car  up  to  the 
factory  and  he  would  have  It  overhauled 
thoroughly  and  "go  all  the  way  through  it.** 
The  car  was  delivered  to  the  factory  to  be 
overhauled  and  made  as  it  should  be.  De- 
fendant overhauled  the  car  and  furnished  it 
to  plaintiff  about  a  week  or  ten  days  before 
his  Injury  to  be  used  in  demonstrating.  De- 
fendant's manager  assured  plaintiff  at  that 
time  that  the  car  was  In  "flne  shape."  Ap- 
parently the  automobile  was  sufficient  in  all 
respects,  but  there  was  a  defect  thereabout 
in  the  steering  gear  beneath  the  body  of  the 
car  which  was  concealed  by  means  of  a  leath- 
er hood  about  the  same.  It  appears  tbe 
steering  gear,  which  Is  connected  with  tbe 
steering  wheel  In  the  hands  of  the  demon- 
strator, operates  through  the  connection  of  a 
bar  with  a  ball  or  knob  on  the  end  of  it  in- 
serted In  a  slot  in  another  bar.  These  two 
pieces  of  the  machine  are  In  evidence  and  are 
exhibited  here  through  a  call  therefor  in  the 
bill  of  exceptions  and  by  consent  of  the 
counsel.  Exhibit  A  is  a  rod  which  was  call- 
ed a  tie  link,  and  Exhibit  B  Is  known  as  a 
sector  lever,  mentioned,  too,  as  the  steering 
arm.  The  rod.  Exhibit  A,  Is  hollow  for  about 
four  Inches  from  each  end  and  has  a  slot 
running  along  in  the  top  of  it  for  some  dis- 
tance from  each  end.  The  outer  end  of  the 
hollow  In  tbe  rod  Is  closed  by  a  nut  To  fit 
the  two  parts  together  the  nut  is  removed 
and  the  ball  at  the  end  of  Exhibit  B  fitted 
closely  into  the  hollow  part  of  Exhibit  A, 
the  slender  portion  of  Exhibit  B  above  the 
ball  extending  up  above  the  slot  These  two 
parts  appear  to  be  much  worn  at  their  con- 
junction, that  is  to  say,  the  ball  or  knob  on 
the  one  Is  diminished  In  size  by  long  use  and 
the  slot  in  the  other  Is  made  latter  and  ex- 
tended through  the  same  means.  The  evi- 
dence tends  to  prove  that  because  of  this  con- 
dition the  ball  or  knob  slipped  oat  fn»n  tbe 
slot  and  thus  sQwrated  the  steering  gear  o£ 
the  machine  beneath  the  body  of  tbe  car 


Digitized  by 


Google 


Mo.) 


CABANNE  T.  ST.  LOUIS  CAR  CO. 


699 


while  plaintUf  was  driving  it  at  a  rate  of 
speed  between  15  and  20  miles  an  hour. 
While  the  machine  was  thus  moving  at  a  rap- 
id rate  of  speed,  the  wheels  of  the  car  refus- 
ed to  respond  to  the  turn  of  the  steering 
wheel  held  by  plaintiff  and.  Indeed,  he  says 
the  steering  wheel  moved  around  In  bis 
hands  like  a  toy.  Thereupon  the  automobile 
left  the  roadway  and  collided  with  a  tree 
with  such  force  as  to  demolish  it  and  throw 
plaintiff  and  bis  customer  both  to  the 
ground.  Inflicting  the  injuries  upon  plaintiff 
for  which  he  sues.  It  appears,  too,  that  one 
of  the  tires  of  the  automobile  exploded  Imme- 
diately before  the  collision  or  contemporane- 
ously therewith  or  immediately  thereafter. 
A  witness  some  distance  away  said  he  beard 
the  explosion  Immediately  prior  to  the  colli- 
sion, but  another  witness  said  it  was  imme- 
diately after  the  colllalon  of  the  automobile 
with  the  tree. 

[3]  It  is  argued  that  the  evidence  Is  in- 
sufficient to  suggest  with  certainty  that  the 
collision  and  consequent  Injury  occurred  be- 
cause of  the  defective  steering  gear,  for  it 
Is  said  it  might  as  well  be  attributed  to  the 
exploding  tire  which  likewise  may  occasion 
an  automobile  to  leave  the  road.  But  It 
Is  clear  this  was  a  matter  for  the  jury  to 
answer,  for  It  appears  from  tbe  evidence  of 
an  automobillst  that  immediately  after  the 
collision  the  steering  gear  was  found  to  be 
separated  as  above  described.  MoreoTer,  In 
connection  with  this,  there  Is  the  positive 
and  direct  testimony  of  plaintiff  that  the 
steering  "apparatus  refused  to  respond  and 
guide  the  wheels  of  the  car  when  he  turned 
the  steering  wheel  and  sought  to  apply  it 
Plaintiff  says  tbe  steering  wheel  turned  In 
his  hand  like  a  toy  thus  Indicating,  of  course, 
that  tbe  connections  were  separated  from  tbe 
steering  gear  as  above  described  and  because 
of  that  the  automobile  collided  with  tbe 
tree  for  he  could  not  control  it  There  is 
an  abundance  in  this  evidence  to  render  the 
question  as  to  the  cause  of  tbe  Injury  one 
for  the  jury.  Tbe  matter  of  the  exploding 
tire  was  properly  submitted  in  an  instruc- 
tion for  defendant,  and  tbe  jury  told  that  If 
the  collision  was  caused  by  that  without 
reference  to  the  separation  of  the  steering 
gear  the  Jndgmrait  should  be  for  defendant 
There  can  be  no  donbt  that,  though  the  auto- 
mobile was  an  old  one  and  had  been  in  use 
theretofore,  it  is  to  be  treated  in  the  instant 
case  as  newly  furnished  to  plaintiff.  On 
tiis  complaint  it  was  taken  In  charge  by  de- 
fendant with  a  view  of  overhauling  it  and 
it  appears  such  was  done.  Thereafter  the 
car  was  delivered  again  to  plaintiff  with  the 
assurance  on  the  part  of  defendant's  mana- 
ger that  it  was  in  fine  shape  for  use. 

[4]  Obviously  It  became  defendant's  duty 
to  exercise  ordinary  care  in  overhauling  and 
recoDStructtog  the  antomoblle  for  use,  and 
this  obligation  applied  as  well  to  the  matter 
of  the  steering  gear  as  to  other  parts.  The 
evidence  BOggests  with  great  force  that  dfr- 


fendant  was  remiss  In  its  doty  with  respect 
to  this  obligation  and  omitted  to  inspect  the 
steering  gear,  for  to  do  so  wonid  certainly 
reveal  its  defective  condition  and  surest  the 
installation  of  a  new  one.  The  two  parts, 
which,  It  appears,  separated  and  occasioned 
the  injury,  are  before  the  court  here  as  they 
were  before  the  jury,  and  it  is  obvious  to 
any  one  that  tbey  may  be  pvUed  apart  by 
the  hands  with  but  slight  effort  In  evidence 
as  they  are  and  subject  to  the  inspection  of 
tbe  jury,  they  speak  with  telling  force  as 
to  the  defective  condition  of  the  steering 
gear  and  enforce  a  conclusion  of  the  mind 
to  that'  effect  which  may  not  be  escaped.  In 
this  connection,  it  Is  argued,  too,  that  the 
court  should  have  peremptorily  directed  a 
verdict  for  defendant  because  the  evidence 
does  not  reveal  that  defendant  either  knew, 
or  might  have  known  by  the  exercise  of  or- 
dinary care,  that  the  steering  gear  of  the  car 
was  defective,  for  it  Is  said  the  master  is 
presumed  to  have  done  lils'  full  duty  in  the 
premises. 

[6]  Though  such  presumption  usually  ob- 
tains. It  is  certainly  not  a  conclusive  one, 
but  may  be  overcome  and  removed  entirely 
by '  the  evidence  given  at  the  trial.  There 
is  an  abundance  In  the  facts  stated  tending 
to  prove  that  the  master  omitted  to  do  Its 
duty  in  the  instant  case  and  that  this  omis- 
sion was  with  respect  to  the  matter  of  con- 
struction In  overhauling  the  car,  to  tbe  end 
of  furnishing  it  for  plaintiffs  use.  If,  as 
before  said,  it  appeared  the  car  was  fur- 
nished to  plaintiff  reasonably  safe  and  that, 
though  the  master  had  exercised  the  full 
measure  of  care  thereabout  the  steering 
gear  subsequently  became  defective,  the  mat- 
ter of  actual  or  constructive  notice  of  the 
condition  to  defendant  would  inhere  in  the 
case  as  precedent  to  its  liability  to  tbe  end 
that  an  opportunity  for  repair  might  be  had. 
Bat  here  the  principle  adverted  to  is  whol- 
ly without  Influence,  for  the  remission  of 
duty  laid  against  defendant  and  supported 
by  the  evidence  relates  to  the  matter  of  care- 
lessly constructing  the  appliance  and  fur- 
nishing It  to  plalntifl  In  a  defective  condi- 
tion. 

[t]  No  one  can  doubt  that  the  law  re- 
quires the  master  to  exercise  ordinary  care 
in  furnishing  the  servant  a  reasonably  safe 
appliance  with  which  to  perform  tbe  duties 
of  the  task  assigned  him.  Moreover,  if  the 
master  constructs  tbe  appliance  or  assumes  as 
here  to  personally  overhaul  an  old  one  as 
through  a  reconstruction  and  furnish  It  to 
the  servant  for  use,  the  law  devolves  against 
him  the  duty  of  exercising  ordinary  care 
with  respect  to  such  reconstruction,  for  be- 
yond question  tbe  servant  Is  entitled  to  re- 
ceive from  the  master  a  reasonably  safe 
appliance;  that  is,  In  so  far  as  is  possi- 
ble by  the  exercise  of  ordinary  care  on  the 
part  of  the  master. 

[7]  In  such  cases,  where  tbe  master  aa- 
snmea  to  conBtrnct  and  famish  the  aw/a- 
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ance,  be  Is  not  entitled  to  notice  of  a  defect 
If  he  mli^t  bave  dlacovered  It  by  exerdalng 
ordinary  care  to  that  end  In  the  course  of 
construction  and  before  furnishing  It  for  use. 
Malkmus  t.  St  Louis,  etc.,  Oement  Co.,  150 
Mo.  App.  446,  458^  469,  131  S.  W.  148 ;  Bow- 
en  V.  Chicago,  B.  etc.,  R.  Co.,  05  Mo.  268,  8 
S.  W.  230;  Shearman  ft  Bedfleld  on  Neg. 
(6tb  EAi  I  m 

[I]  It  l8  entirely  clear  that  the  case  was 
one  for  the  Jury  on  the  theory  pnrstted,  un- 
less phtintUTfl  rigbt  of  recovery  Bhonld  be 
denied  as  for  hla  contributory  negligence. 

The  answer  pleaded  contributory  -negli- 
gence on  the  part  of  plaintiff,  and  there,  la 
evidence  tending  to  prove  it  It  la  urged 
on  this  atone  that  plaintlfl  is  not  entlUed  to 
recover,  and  tibe  court  should  have  so  di- 
rected the  jnry  as  a  matter  of  law,  tor  it  Is 
said  plaintlfl  nduntarily  testified  that  he 
was  operating  the  autouitrtiUe  at  the  time  oi 
the  injury  at  a  speed  between  16  and  20  miles 
per  hour.  The  argument  touching  Uils  mat- 
ter predicates  upon  our  statute  whidi  in- 
hibits the  running  of  an  autranohlle  on  a 
public  highway  at  a  greater  rate  of  speed 
than  IS  miles  per  hour  and  within  the  limits 
of  any  c^ty  at  a  rate  of  speed  greater  than 
10  miles  per  hour.  •  The  automobile  in  the  in- 
stant case  was  being  operated  within  the 
city  of  St  Louis  and,  as  before  said,  plain- 
tiff testified  that  he  was  then  driving  It  at 
a  speed  between  15  and  20  miles  per  hour. 

[I]  Obviously  such  condnct  on  his  part  was 
violative  of  the  statute,  and  it  Is  to  be  con- 
ceded that  the  operation  of  a  conveyance  at 
a  rate  of  speed  exceeding  that  prescribed  and 
in  a  manner  inhibited  by  a  statute  or  ordi- 
nance Is  regarded  as  negligence  per  se. 
Therefore  such  showing  alone  Is  usnally 
treated  as  prima  fade,  though  not  conclusive 
evidence  of  negligence  if  an  Injury  ensue 
on  the  part  of  the  party  so  violating  the 
statute;  that  Is,  as  evidence  tending  to  prove 
such  negligence. 

[10]  But  a  recovery  is  not  to  be  allowed 
for  this  unless  It  appears  that  such  violation 
of  the  statute  was  a  proximate  cause  of  the 
Injury.  The  mere  fact  that  one  is  engaged 
In  operating  a  conveyance  at  a  rate  of  speed 
inhibited  by  the  statute  at  the  time  an  In- 
jury occurs  Is  not  sufficient  in  and  of  Itself, 
In  every  case,  together  with  the  statute  pre- 
scribing the  rate  of  speed,  to  reveal  conclu- 
sively that  the  Injury  resulted  from  such 
conduct  It  must  appear,  too,  that  such 
Tlolation  of  the  statute  operated  proximate' 
ly  to  cause  the  injury.  Kelley  v.  H.  &  St 
J.  R.  Co.,  75  Mo.  138;  Bluedorn  v.  Mo.  Pac. 
R.  Co.,  121  Mo.  258,  25  S.  W.  943 ;  Schmidt 
V.  St  Louis  Transit  Co.,  140  Mo.  App.  182, 
120  S.  W.  96;  Campbell  v.  St  Louis  Transit 
Co.,  121  Mo.  App.  406,  411,  90  S.  W.  58.  So, 
too,  for  the  same  reason  In  this  case  it  must 
appear  that  such  conduct  on  the  part  of 
plaintiff  contributed  proximately  to  or  con- 


curred In  his  Injury.  There  may  be  cases 
where  such  conclusion  of  negligence  must 
arise  as  a  matter  of  law,  but  this  is  not  one 
of  them.  It  may  be  that  thon^^  tiie  auto- 
mobile here  was  running  at  but  tight  miles 
an  hour,  plaintiff  would  have  received  his 
Injury  from  the  breaking  of  Uie  steering 
gear  identically  as  he  did  with  it  runnlns 
at  more  than  16  miles  per  hour.  The  mat- 
ter of  the  rate  of  speed  seems  not  to  be  con- 
clusive at  all,  for  a  heavy  machine  weig^ng 
3,600  pounds  Is  likely  to  go  astray  and  pro- 
duce calamitous  results  from  the  breaking  of 
tba  steering  gear  when  running  at  a  rate  of 
Speed  even  within  the  statutory  inhibition. 

[11]  The  Question  of  plaintiff's  contribu- 
tory negligence  and  as  to  whether  or  not  the 
high  rate  of  speed  contributed  prozlmBtely 
to  his  Injury  was  obvlonHly  tot  ttie  Jnry. 
The  instructions  given  jnoperly  submttted  It^ 
lis  tliey  did  other  questions  pertaining  to  the 
UaUlity  and  nonliability  of  defendant  on  tlie 
facts  of  the  case. 

The  substantial  points  made  against  the 
Instruction  on  the  measure  of  damages  are 
Identical  with,  and  arise  under  like  drcnmi- 
stances  as,  those  considered  In  SchoU  t. 
Grayson.  147  Ma  App.  652,  127  S.  W.  415. 
In  that  case  the  arguments  pnt  forward  hero 
were  duly  considered  and  separately  treated 
as  unavailing  In  the  opinion.  What  Is  there 
said  is  sufficient  without  more. 

Other  aigumenta  pertaining  to  the  instruc- 
tions given  for  plaintiff  are  all  disposed  of 
by  vbAt  we  have  said  in  the  oi^out  and  no 
instructions  were  refused  to  defendant 

The  Judgment  should  be  affirmed.  It  is  bo 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN.  concur. 


STATE  V.  POWELL. 
(St  Lonifl  Court  of  Appeals.   Missouri.  Dec 
2,  1913.) 

Labcent  (S  65*)— Petit  Labckht— Evidekce, 
Evidence  held  to  sustain  a  conviction  of 
petit  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  8  160 ;  Dec.  Dig.  {  65.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction ;  Calvin  N.  Miller,  Judge. 

Landon  Powell  was  convicted  of  petit'lar- 
ceny,  and  he  appeals.  Affirmed. 

Fish  &  Fish,  of  St  Louis,  for  at^lant 
Howard  Sldener,  of  St  Louis,  for  the  State. 

NORT014I,  J.  Defendant  appeals  from  a 
judgment  of  conviction  on  a  charge  of  petit 
larceny.  Though  the  record  proper  and  bill 
of  exceptions  are  before  us.  It  appears  neither 
party  has  filed  a  brief  In  the  case.  Howev- 
er, It  Is  our  duty  under  the  statute  to  ex- 
amine the  record  for  error,  and  this  we  have 
done. 

The  Information  Is  In  the  usual  form  and 
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gnffl^ent  In  all  its  parts.  By  It  tbe  prosecut- 
ing attorney.  nnOer  bis  oatb  vt  office,  charged 
defendant  with  having  stolen,  taken,  and  car- 
ried amy  certain  dlsbes  and  edlbtes  of  tbe 
Talne  of  $6,  the  property  of  Fred  Harrey,  a 
corporation.  There  Is  an  abundance  of  evi- 
dence In  the  record  tendli^  to  prove  the 
charge  as  laid.  It  appears  that  Fred  Harvey, 
a  corporation,  ttie  owner  of  the  edibles  and 
dishes,  which  it  is  alleged*  defendant  stole 
and  carrted  away,  owns  and  operates  tbe  din- 
ing service  on  tbe  St  Louis  &  San  Francisco 
Railroad.  In  connection  with  this  business, 
Fred  Harvey,  the  corporation,  operates  cer- 
tftin  dining  cars  thereon.  An  inspector  in 
the  employ  of  Fred  Harvey  boarded  one  of 
Ita  Incoming  dlhlng  cars  at  Tower  Grove 
Station  in  the  dty  of  St  Lonls  and  discover- 
ed d^endant  in  possession  of  the  stolen  edi- 
bles and  dishes,  which  it  appears  be  packed 
away  in  his  grip  and  was  about  to  remove 
from  the  car.  Upon  b^ng  confronted  with 
the  diarge  of  tbeft  concoming  these  articles 
by  the  Inspector,  it  is  said  defendant  sub- 
stantially admitted  it  According  to  the  ev- 
idence, defendant  said:  "Yon  have  gotten 
me.  I  am  damnably  guilty."  The  court 
found  dtfendant  goil^  of  the  diarge  laid— 
that  is,  petit  larceny— and  assessed  as  his 
pnnlshmmt  confinement  In  the  workhouse  for 
a  term  of  three  months,  on  which  finding  and 
assessment  of  punishment  It  appears  a  Judg- 
ment of  conviction  was  duly  ottered.  The 
evidence  Is  ample  to  support  the  conviction, 
and  no  error  of  law  ai^ears  in  the  record. 

The  Judgment  Should  therefore  be  affirmed. 
It  is  so  ordered. 

BEYNOIJ)S,  P.  J.,  and  ALLEN,  J.,  concur. 


CITIZENS'  BANK  OF  SENATH  v.  DOUG- 
LASS et  aL 
(St  Louis  Court  of  Appeals.    MissonrL  Dec 
2, 1913.) 

1.  Afpeai.  and  Bbbob  (S  1012*)— RbvibW  — 
Action  or  Teiai.  Coukt. 

Where  a  case  was  tried  as  thongh  the  mat- 
ters alleged  in  defendants*  special  auswer  had 
not  been  stricken,  tbe  appellate  court  may  dis- 
regard the  action  of  the  lower  court  la  strik- 
ing tbe  principal  allegations  of  defense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4U<M114;  Dec.  Dig.  | 
10^.*] 

2.  Novation  (j  5*)— What  Conbtitutbs. 

The  essentials  of  a  novation  being  a  pre- 
vlons  valid  obligation,  the  agreement  of  all  tbe 
parties  to  the  new  contract  the  extingaish- 
ment  of  the  old  contract,  and  the  validity  of 
the  new,  there  was  no  novation  where  third  per- 
sons agreed  to  pay  defendants'  note  in  favor  of 
plaintiff  bank,  and  the  bank,  with  knowledge 
of  the  agreement  »tended  the  time  of  payment 
In  favor  of  the  third  persons,  there  being  no 
release  of  defendants  or  extinguishment  of  the 
old  obligation. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Gent  Dig.  S  5;  Dec.  Dig.  S  S.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  484&-4851;  vol.  8,  p.  7733.] 


3.  PSINCIPAL  AND  SUBETT  H  14*)— CKEATION 

OF  Relation. 

Where  third  persons  agreed  with  defend- 
ants, for  a  valoahle  consideration,  to  assume 
and  ^ay  a  debt  they  owed  a  bank,  the  relation 
of  principal  and  surety  was  created  between  the 
parties,  even  though  the  bank  was  not  a  party 
to  the  agreement. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Sarety,  Cent  D^.  g  33;  Dec  Dig.  g  14-*] 

4.  CoNTBAOra  (I  187*)— SxHEDiES  QV  Crani- 
TOE— Rights  of  Action. 

A  contract  between  two  or  more  persons 
for  tbe  benefit  of  a  third  party  may  be  enforced 
by  the  latter,  for  whose  benefit  it  is  made,  If  he 
thereafter  adopts  it.  even  though  be  had  no 
knowledge  of  It  at  the  time  it  was  made ;  aud 
hence  a  bank  may  enforce  a  contract  whereby 
third  persons  agreed  to  assume  payment  of  a 
note  defendants  had  executed  in  its  favor. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  798-807 ;  Dec.  Dig.  {  187.*] 

5.  MoBTOAGBa  <i  288*)— Saix  or  Lano— As- 
BuuPTiON  or  Mobtoaoe. 

Where  a  grantee  accepts  a  conveyance,  cov- 
enanting to  assume  a  mortgage  on  the  premises 
executed  by  the  grantor,  not  only  does  the  gran- 
tee become  the  prindpal  debtor  between  the 
parties,  bat  the  owner  of  tbe  mortgage,  after 
notice  of  the  assumption,  most  treat  the  grantee 
as  the  principal  and  the  grantor  as  surety. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §i  756-768;   Dee.  Dig.  {  288.*] 

6.  Fbaudb,  Statotb  or  ({  18*)  —  Absuuftion 
or  Mobtoaoe — Obioinai.  Pbouisb. 

An  agreement  wherebv  a  grantee  assumes 
a  mortgage  executed  by  toe  grantor  need  not 
be  incorporated  in  tbe  conveyance,  but  may  be 
entirely  oral,  not  being  within  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  U  27-31;  Dec.  Dig.  (  18.*] 

7.  Pbincipal  and  Sitbett  ({  14*)  — Con- 
TBACT9  OP  SuBETTBHiP— Adoption. 

Where  a  creditor  accepts  a  promise  of 
third  parties,  made  to  the  debtor,  to  discharge 
the  letter's  obligation,  tbe  creditor  Is  bound  to 
respect  the  contract  of  suretyship  between 
them;  the  right  of  a  party  upon  a  contract 
between  others,  made  for  his  benefit  being  de- 
pendent upon  and  subordinate  to  the  terms  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sarety,  Cent  Dig.  {  33;   Dec.  Dig.  {  14.*] 

8.  Pbincipal  and  Sdbett  (J  14*)— Creation 
or  Relation- Ratification  bt  Gbbditob, 

Where  third  persons  agreed  with  defend- 
ants to  pay  their  note  due  a  bank,  and  tbe 
bank  not  only  accepted  the  promise  of  the  third 
persons,  but  induced  them  to  assume  payment 
of  the  debt,  granting  an  extension  of  time 
without  notifying  defendants,  tbe  bank  mast  be 
held  to  have  elected  to  accept  the  third  persons 
as  principals,  and  can  look  to  defendants  mere- 
ly as  sureties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  33;  Dec.  Dig.  {  14.*] 

8.  Banks  and  BANKiNa  (|  100*)— FowEB  or 

Cabhier. 

As  only  tbe  board  of  directors  may,  under 
Rev.  St  1909,  {  1112,  appoint  or  remove  a 
cashier,  one  who  has  been  appointed  as  caller 
of  a  bank  and  has  not  been  removed,  has  au- 
thority to  bind  the  institution,  where  he  still 
attends  to  its  more  important  affairs,  even 
though  he  is  principally  occupied  with  other 
business  In  another  city. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  249-252;  Dec.  Dig.  § 
105.*] 
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10.  Banks  and  Banking  ({  109*)— Cashieb 
— PowEB  OF  Cashieb. 

The  cashier  of  a  bank  has  prima  fade 
authority  to  extend  the  time  for  payment  of  ne- 
gotiable papar ;  this  being  particularly  tme 
where  he  has  virtual  control  of  the  bank's  en- 
tire business. 

[Ed.  Note.~For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  gfi  257-260;  Dec.  Dig.  g 
109.*] 

11.  Banks  and  Banking  (|  116*)— Oabhikb 
—Imputation  of  His  Knowledge. 

Where  the  cashier  of  8  bank  in  his  private 
capacity  learned  that  payment  of  a  note  given 
by  defendants  had  been  assumed  by  third  per- 
sons, and  he  later  extended  the  time  of  pay- 
ment of  the  note,  the  bank  waa  chBreeable  with 
his  knowledge. 

[Ed.  Note^FoT  other  cases,  see  Banks  and 
Banking.  Gent.  Dig.  U  282^;  Dec  Dig.  | 
116.*] 

12.  Principal  and  SnBBxr  (|  104*1  —  Dis- 
cbabgb  0?  Makes— LdABiLiTY  as  Sitbett— 
Extension  of  Tiue  of  Patubnt. 

Where  defendants,  who  were  the  makers 
of  a  note  providing  that  time  of  payment  might 
be  extended  without  notice,  entered  into  an 
agreement  with  third  persons  that  the  latter 
should  discharge  the  note,  and  the  payee  bank, 
with  knowledge  of  their  agreement,  extended 
the  time  of  payment,  the  extension  relieved  de- 
fendants of  uieir  liability  as  sureties ;  the  saie- 
tysbip  relation  being  entirely  independent  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
8uTets,  Gent  Di^  |g  1B6-190,  183-19S.  197- 
199,  200;  Dec.  Dig.  |  104.*] 

la  Bills  and  Notes  (|  49*)— Ltabiutt  of 
Makeb. 

Under  Negotiable  Instruments  lAw  (Rev. 
St.  1909,  S  10,161),  providing  that  the  person 
primarily  liable  on  the  instrument  is  the  person 
who,  by  the  terms  of  the  instrument,  is  ab- 
solutely required  to  pay  the  same,  those  who 
sign  as  joint  makers  are  persons  primarily  lia- 
ble, even  though  they  sign  for  the  accommoda- 
tion of  one  of  their  number  and  that  fact  is 
known  to  tba  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  |  66;  Dec.  Dig.  {  49.*] 

14.  Principal  and  StTKffrr  (g  14*)  —  Con- 
tracts OF  Rubettship  — Negotiable  In- 

BTRTJMENTS  LaW. 

Where  defendants,  who  were  the  persons 
primarily  liable  for  the  payment  of  a  note,  be- 
came sureties,  owing  to  a  sabsequent  agree- 
ment with  third  persons  that  the  latter  should 
y  it,  their  liability  was  unaffected  by  the 
egotiable  Instruments  Law. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  g  33;  Dec.  Dig.  f  14.*] 

15.  Principal  and  Sueett  (g  108*)  —  Re- 

JJEASE  OR  DlSCHAROK  OF  SUBETX  —  EXTEN- 
SION OF  TnoB. 

For  an  extension  of  time  of  payment  to  dis- 
charge a  surety  on  a  note,  such  extension  must 
be  supported  by  a  valid  consideration,  and  be 
binding  upon  the  creditor;  this  also  being  the 
rule  ot  Isegottable  Instruments  Law  (Bev.  St. 
1909,  S  10,090). 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  H  213-218;  Dec.  Dig.  g 
108.*] 

16.  PbINCIFAL  AHD  SUUTT  ({  1^*)-'JUBT 

Question. 

Where  defendants,  who  had  executed  a 
note,  but  wbo  were  liable  only  as  sureties,  ow- 
ing to  a  subsequent  agreement  made  by  third 
persona  to  pay  the  same,  claimed  that  they  had 
been  discharged  by  the  creditor's  extension  of 


time,  the  Question  was  for  the  jui;,  where  the 
evidence  was  conflicting, 

[Ed.  Note.— For  other  cases,  see  .Principal  and 
Surety.  Gent  Dig.  gg  442-44S;  Dec  Dig.  1 
162.*] 

17.  Pbincipai,  and  SuBKirr  (g  46*)— Equita- 
ble Estofpei^What  Oonstxtdtu— "Es- 
toppel IN  Pais." 

Ddendants  executed  a  note  to  a  bank,  and 
thereafter  made  an  agreement  whereby  third 
persons  were  to  discharge  the  obligation.  Held, 
that  the  bank's  subsequent  extension  of  time 
of  payment,  so  as  to  induce  anoUier  to  assume 
payment  instead  of  the  parties  who  contracted 
with  defendants,  would  not  work  an  estoppel 
on  the  bank,  an  "estoppel  in  pais"  being  a  right 
arising  from  acta  admissions,  or  conduct  which 
have  induced  a  uiange  of  position,  and  the  ex-, 
tension  In  the  present  Instance  indueins  no 
change  of  position. 

[Ed.  Note— For  other  cases,  sm  Principal 
and  Surety,  Cent  Dig.  gg  Sl-w;  Dec  Dig.  g 
46.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3,  pp.  2497-2508;  toL  8,  p.  7666.] 

18.  CUncexxation  ov  Instbuuents  (g  6*)  — 
Bionr  TO  Gancelution. 

Where  defendants  executed  a  note,  but  lat- 
er became  only  sureties,  owing  to  an  agree- 
ment whereby  third  persons  assamed  paj'meot 
of  the  debt,  an  extension  of  time  of  payment 
did  not  entitle  defendants  to  a  cancellation  of 
the  instrument,  although  discharging  them  from 
any  liability;  the  instrument  evidencing  the 
obligation  assumed  by  others. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  g  4;  Dec.  Dig.  ft 
6.*] 

19.  Trial  (g  250*)— Instbuotions— Awpuca- 
BiLirr  TO  Evidence  and  Isbubs. 

Inatractions  inapplicable  to  the  issues  and 

evidence  are  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  584-586;  Dec.  Dig.  g  250.*] 

Appeal  from  Glxcnit  Goort.  Dvnfelln  Gonn- 
ty;  W.  S.  G.  Walker.  Jadge. 

Action  b7  the  Gitlsais'  Bank  of  Senath. 
Mlssonrl,  against  W.  H.  Don^ss  and  oth- 
ers. From  a  judgment  for  plalntUT,  defend- 
ants appeal.  Reversed  and  remanded. 

Trlbble  &  Smith,  of  Kennett,  and  W.  H. 
Douglass,  of  St  Louis,  for  appellants.  Brad- 
ley &  McKay,  of  Kennett,  for  respondent 

ALLEN,  J.  This  Is  an  action  by  plaintiff 
bank  upon  a  promissory  note  executed  by 
the  defendants.  PlaintiCt  had  judgment  tor 
the  amount  remaining  unpaid  on  the  note, 
with  accrued  interest  thereon,  and  the  de- 
fendants have  appealed. 

The  note  In  suit  was  originally  for  the 
sum  of  ¥2,250,  dated  January  10,  1906,  due 
March  1,  1906.  and  payable  to  the  order  of 
plaintiff.  It  bore  interest  at  the  rate  of  8 
per  cent  per  annum,  and  contained  the  fol- 
lowing provision :  "Makers  and  Indorsers 
of  this  note  hereby  severally  waive  present- 
ment of  payment  and  notice  of  nonpaymoit 
protest  and  consent  that  time  of  payment 
may  be  extended  without  notice"  A  nota- 
tion appeared  upon  the  back  of  the  note,  to 
the  effect  that  the  maturity  thereof  had  been 
extended  to  July  1.  1910.  "Interest  paid." 


•For  other  cues  seo  seme  topic  and  section  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Koy-No.  Series  *  Rw'r  Indew 
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The  petition  declares  uiran  the  note,  admits 
the  payment  of  $700  thereon  on  Norember 
30, 1908.  and  prays  Judgment  for  $1,550,  with 
Interest  at  the  rate  of  8  per  cent  per  annum 
from  March  1,  1909.  The  amended  answer 
admits  the  execution  of  the  note  by  defend- 
ant; avera  that  on  November  30,  190S,  not 
only  $700  was  paid  upon  the  principal,  but 
that  all  Interest  accrued  to  that  date  was 
paid  thereon,  leaving  a  balance  due  at  said 
date  of  $1,550.  And  It  Is  averred  that  de- 
fendants Jas.  M.  Douglass  and  A.  T.  Douglass 
were  but  accommodation  makers  for  defend- 
ant W.  H.  Douglass,  and  as  between  them- 
selves and  the  latter  were  sureties,  and  that 
this  was  known  to  the  plaintilT.  The  amend- 
ed answer  then  proceeds  to  set  up  In  detail 
certain  facts,  by  reason  of  which  it  Is  averred 
that  these  defendants  were  released  from  all 
liability  on  the  note.  In  substance  these 
averments  are  that  the  payment  of  the  note 
was  first  extended  to  July  1,  1909;  that  on 
.June  15,  1909,  defendant  W.  H.  Douglass  en- 
tered into  a  contract  with  one  Gillespie  and 
one  Caneer,  the  latter  being  then  the  cashier 
of  plaintiff  bank,  whereby  said  Gillespie  and 
Caneer,  for  certain  valuable  consideration, 
assumed  and  agreed  to  pay  the  note  at  and 
when  the  same  should  become  due  and  pay- 
able. In  accordance  with  the  extension  made 
thereof;  that  on  the  following  day,  to  wit, 
June  16, 1909,  a  contract  was  entered  into  be- 
tween said  Gillespie  and  Caneer  on  the  one 
hand  and  one  Gardner  on  the  other,  where- 
by, for  like  valuable  consideration,  the  said 
Gardner  In  turn  assumed  and  agreed  to  pay 
the  note,  and  that  as  an  inducement  to  the 
said  Gardner  to  so  assume  the  payment 
thereof  the  said  Caneer,  acting  for  and  on 
behalf  of  plaintiff  bank,  and  being  clothed 
with  full  power  and  authority  in  the  prem- 
ises, agreed  on  behalf  of  plaintiff  to  extend 
the  time  of  payment  thereof  to  September  1, 
1909,  and  that  plaintiff  bank  did  so  extend 
the  time  of  payment  of  the  note,  without  the 
knowledge  and  consent  of  defendant,  W.  H. 
Douglass,  or  of  his  codefendants ;  that  the 
plaintiff  thereafter  dealt  with  and  recognized 
the  said  Gardner  as  payor  of  the  note,  and 
fully  ratified  the  said  acts  of  its  alleged 
cashier  In  the  premises.  The  foregoing  are 
the  essential  averments  of  the  answer,  as 
well  aa  of  a  so-called  supplemental  answer 
filed,  and  It  is  averred  that  the  facts  pleaded 
constituted  a  novation,  and  gave  rise  to  an 
equitable  estoppel  against  plaintiff.  The  re- 
ply controverted  the  facts  pleaded  in  defense. 

The  evidoice  shows  that  A.  A,  Caneer  had 
been  the  cashier  of  plaintiff  banlE.  residing  at 
Senath.  Mo.,  but  that  he  became  interested 
with  the  defendants  W.  H.  Douglass,  GUle»- 
lAe,  Gardner  and  others  In  promoting  certain 
Inaarance  companies  having  offices  in  the 
city  of  St  Louis ;  that  early  ia  June  he  came 
to  the  dty  of  St  Louis  on  account  of  his 
connection  with  these  insurance  companies, 
and  that  for  Bome  monthB  he  spent  the  great* 
er  porUom  at  Us  tlnw  at  the  latter  place; 


that  npon  his  leaving  Senath  one  O.  H.  Story 
was  called  upon  to  perform  the  active  duties 
of  cashier  in  the  bank,  though  the  records  of 
the  meetings  of  the  board  of  directors  of  the 
bank  show  that  Story  was  not  elected  cashier 
until  August  16,  1909,  and  no  resignation  of 
Caneer  as  cashier  appears  to  have  been  ten- 
dered or  acted  upon  in  the  meantime.  Dur< 
Ing  this  period  it  seemed,  tlmt  Caneer,  while 
in  the  city  of  St.  Louis,  represented  and  act- 
ed for  the  bank  In  many  particulars,  appar- 
ently having  full  power  and  authority  so  to 
do;  and  various  letters  of  his  were  put  in 
evidence,  showing  that  he  continued  to  exer- 
cise su[>ervision  and  control  over  the  affairs 
of  the  bank,  though  certain  of  his  letters  of- 
fered by  defendants  were  excluded.  It  was 
shown  that  Caneer,  while  acting  as  cashier, 
conducted  practically  all  of  the  important 
business  of  the  bank  himself,  and  that  he 
seldom  consulted  either  the  board  of  direc- 
tors or  a  finance  committee  thereof. 

On  behalf  of  defendants  It  was  shown,  by 
the  testimony  of  defendant  W.  H.  Douglass 
and  that  of  Gillespie,  that  prior  to  June  15, 
1909,  the  relations  between  the  said  Doug- 
lass and  Gardner  had  become  strained, 
Douglass  claiming  ttiat  Gardner  was  im- 
properly applying  funds  of  the  Insurance 
companies  In  question;  that  this  matter  was 
brought  to  a  crisis  by  defendant  W.  H.  Doug- 
lass notifying  a  bank  or  banks  not  to  pay 
out  certain  funds  on  checks  signed  by  Gard-  , 
ner;  that  defendant  W.  H.  Douglass  was 
unwilling  to  continue  his  connection  with 
the  companies,  under  the  circumstances  pre- 
vailing, and  that  about  this  time  Caneer 
and  Gillespie  undertook  to  arrange  a  settle- 
ment or  adjustment  of  matters  between  W. 
H.  Douglass  and  Gardner,  whereby  the  for- 
mer would  deliver  to  Gardner  certain  stock, 
surrender  certain  contracts,  and  release  his 
rights  thereunder,  and  resign  from  a  board 
of  directors;  and  that  in  consideration 
thereof  Gardner  would  assume  the  payment 
of  the  note  here  in  suit  and  another  note 
upon  which  defendant  Douglass  was  liable 
at  the  Union  Station  Bank  of  St  Louis. 
It  appears,  however,  that  Gardner  finally 
refused  to  make  the  contract,  upon  the 
ground  that  he  would  not  deal  directly  with 
defendant  W.  H.  Douglass;  that  upon  the 
matter  taking  this  turn,  Caneer  and  Gilles- 
pie, on  June  15,  1909,  entered  into  a  similar 
contract  themselves  with  W.  H.  Douglass, 
agreeing  to  assume  and  pay  the  two  notes 
mentioned,  for  the  consideration  above  re- 
ferred to;  this  being  done,  it  seems,  with 
the  understanding  with  Gardner  that  he  In 
turn  would  relieve  them  of  the  obligations 
and  liabilities  thus  assumed,  npon  the  trans- 
fer to  him  of  the  consideration  received. 
At  any  rate  it  appears  that  on  the  follow- 
ing day  a  contract  was  entered  into  iKtween 
Caneer  and  OUlesple  on  the  one  hand  and 
Gardner  on  the  other,  whereby  the  latter  as- 
sumed and  agreed  to  pay  the  two  notes  men- 
tioned, to  wit,  the  note  sued  upon  and  the 
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one  at  the  UdIod  Station  Bank,  and  that  In 
consideration  therefor  Ganeer  and  Gillespie 
delivered  to  him  the  said  consideration, 
which  they  had  received  from  the  defendant 
W.  H.  Donglasa.  It  seems,  however,  that 
Gardner  declined  to  make  the  agreement  in 
question,  assuming  the  payipent  of  the  note 
in  suit,  tmless  the  time  of  payment  of  the 
latter  were  extended  from  July  1,  1909,  to 
''September  Ist  of  that  year. 

Gillespie  testified  that  Caneer,  purporting 
to  represent  plaintiff  bank,  and  for  and  on 
behalf  of  the  latter,  did  In  fact  agree  to  so 
extend  the  time  of  payment  of  the  debt,  as 
an  inducement  to  Gardner  to  assume  the 
payment  thereof;  neither  defendant  W.  H. 
Douglass  nor  his  codefendants  being  pres- 
ent or  knowing  thereof.  Defendant  W.  H. 
Douglass  testified  that  Caneer  shortly  there- 
after told  him  over  '  the  telephone  that  lie 
(Caneer)  had  so  agreed  to  extend  the  same, 
and  ttiat  such  extension  was  without  the 
witness'  knowledge  or  consent.  He  also  tes- 
tified as  to  the  contents  of  a  letter  written 
by  Gardner  to  plaintlfif,  containing  a  prom- 
ise of  the  writer  to  pay  the  note  sned  upon 
on  or  before  September  1, 1909.  It  seems  that 
there  was  a  written  contract  prepared,  be- 
tween W.  H.  Douglass  and  Gardner,  which 
the  latter  did  not  sign.  This,  It  appears,  con- 
tained the  terms  of  the  agreements  after- 
ward made,  but  what,  if  anything,  the  parties 
signed  does  not  appear.  The  evidence  shows 
that  the  paper  Just  referred  to,  and  the 
above-mentioned  letter,  had  been  attached  to 
a  deposition  as  an  exhibit  In  another  case, 
which  deposition  and  the  exhibits  attached 
thereto  had  disappeared. 

Caneer  did  not  testify  as  to  the  details  of 
the  transactions,  either  between  himself  and 
Gillespie  on  the  one  hand  and  Douglass  on 
the  other,  or  between  himself  and  Gillespie 
on  the  one  hand  and  Gardner  on  the  other : 
nor  did  he  deny  making  the  contract  with 
Gardner,  whereby  the  latter  assumed  the 
note.  He  denied  that  there  was  any  agree- 
ment whereby,  on  behalf  of  the  bank,  he  re- 
leased the  defendants  from  liability  on  the 
note;  denied  in  terms  that  he  extended  or 
undertook  to  extend  the  payment  of  the  lat- 
ter; denied  that  at  that  time  be  was  "the 
cashier"  of  plaintiff  bank,  stating  that  O.  n. 
Story  was  then  the  cashier. 

Touching  the  Question  of  Caneer's  authori- 
ty to  bind  the  bank  in  the  premises,  the  rec- 
ord contains  much  testimony  and  many  ex- 
hibits offered  to  show  the  course  of  dealing 
between  Caneer  and  the  bank  and  the  rela- 
tion which  he  sustained  to  the  latter  at  or 
about  the  time  in  question ;  but  it  is  unnec- 
essary to  review  this  evidence  in  detail. 

No  extension  of  time  beyond  June  1,  1909, 
appears  upon  the  back  of  the  note.  A  letter 
written  by  Caneer  on  June  16,  1909,  to  Gil- 
lespie, was  put  in  evidence,  whereby  the 
writer  stated;  "I  phoned  W.  H.  Douglass 
that  I  was  willing  to  hold  the  note  until 
September,  ao  do  as  you  can,  or  whatever 


yon  Uiink  best"  It  appears  that  snbseqnent 
to  June  16, 1909,  the  plaintiff  bank  at  no  time 
notified  or  made  demand  upon  the  defend- 
ants, or  any  of  them,  with  respect  to  the 
note  xmtll  the  9th  of  the  following  September. 

Story  testified  that  the  bank  had  another 
note  of  Gardner's  and  tliat  some  correspond- 
ence was  had  with  the  latter,  but  that  he 
did  not  remember  "whether  it  was  about 
this  note  or  not"  On  September  9th  de- 
fendant W.  H.  Douglass  was  notified  that 
the  note  was  pest  due,  the  printed  notice 
sent  him  having  on  it  this  notation:  "Please 
have  the  parties  fix."  The  note  not  having 
been  paid,  on  February  12,  1910,  plaintiff 
bank  noticed  Gillespie  that  the  note  had  not 
been  paid,  saying:  "It  was  our  understand- 
ing that  same  was  to  have  been  paid  last 
September.  •  *  •  Please  let  us  hear  from 
you  or  some  one  in  this  connection.  *  ♦  • 
Let  us  hear  from  you  by  early  mail  with 
remittance."  And  d^endant  W.  H.  Douglass 
testified  as  to  the  contents  of  a  letter  writ- 
ten by  plaintiff  to  Gardner  early  in  1910,  de- 
manding payment  from  the  latter,  which  let- 
ter the  witness  said  he  tiad  seen  In  the  in- 
surance company's  files,  but  which  could  not 
later  be  found. 

The  cause  came  on  to  trial  before  the 
court  and  a  ]ury,  and  upon  motion  then 
made  by  plaintiff  the  court  ordered  that  part 
of  the  amended  answer  stricken  out  "which 
deals  with  the  allegation  of  an  agreement* 
to  wit,  the  assuming  of  this  note  and  the  re- 
lease of  the  makers  and  sureties  thereon.** 
Despite  this  action  of  court,  and  which 
ruling,  as  made,  purported  to  have  the  ^ect 
of  striking  out  practically  all  of  the  answer, 
the  cause  proceeded  to  trial  before  the  court 
and  a  Jury  upon  the  issues  raised  by  the 
amended  answer  relative  to  the  assuming  of 
the  payment  of  the  note,  first  by  Caneer  and 
Gillespie,  and  then  by  Gardner,  and  the  al- 
leged release  of  the  defendants  from  liability 
thereon  by  the  acts  c1  plaintiff  In  the  prem- 
ises. 

Upon  the  trial  before  the  Jury,  the  fore- 
going evidence  was  adduced  by  the  parties, 
and  the  cause  referred  to  the  Jury  under  cer- 
tain Instructions  which  we  shall  notice  later, 
and  resulted  in  a  verdict  for  plaintiff. 
Thereafter,  at  the  same  term,  by  agreement 
of  counsel  for  both  plaintiff  and  defendants, 
the  cause,  upon  the  same  evidence  adduced 
before  the  Jury,  was  submitted  to  the  court 
sitting  as  a  chancellor  upon  the  so-called 
equitable  plea  of  estoppel  set  up  In  defend- 
ants' answer.  The  court,  upon  considering 
the  same,  found  for  plaintiff,  and  thereupon 
rendered  Judgment  in  Its  favor  for  tiie 
amount  of  the  Jury's  verdict 

I.  There  was  much  confusion  with  respect 
to  the  trial  of  the  real  issues  Involved.  Both 
in  the  taking  of  the  testimony  and  in  the  in- 
structions, the  court  appears  to  have  pro- 
ceeded In  tbe  main  upon  the  theory  that  it 
was  necessary  for  the  defendants  to  establish 
a  complete  nontlon,  Gardner  beoomlnc  tbe 
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new  debtor;  that  is  to  say,  that  not  only  bad 
GardiKT  assomed  payment  of  the  note  In 
question,  but  that  the  plaintiff  had  agreed 
to  release  these  defendants  from  liability 
thereon — had  discharged  the  original  debt, 
and  substituted  Gardner  as  the  new  dd)tor 
in  lien  of  these  defendants. 

[1]  No  snch  issue  as  this  was  raised  by  the 
Ideadines.  We  may  disregard  the  ruling  of 
the  trial  court  upon  plalnttfCs  moti9n  to 
strike  out  parts  of  the  amended  answOT,  for 
the  case  was  tried  as  though  such  ruling  had 
not  been  made.  It  Is  true  that  the  word 
"noTation"  is  used  in  the  answer,  but  the 
answer  nowhere  avers  that  plaintiff  ^reed 
to  release  the  def^dants  from  their  liability 
on  the  note  and  disdiarge  the  indebtedness 
as  to  ^luaa.  Such  were  not  the  facts  pleaded 
in  defraise,  nor  was  th«e  any  eridoice  what- 
soever in  suj^rt  of  snch  theory.  In  fact 
the  defendants  at  the  trial,  In  open  court, 
disclaimed  that  there  was  any  such  defense 
interposed,  as  they  do  in  their  brief  before 
us. 

The  defense  whliA  was  in  fact  attempted 
to  be  set  up  by  the  answer,  and  which  was 
supported  by  the  evidence  adduced  on  be- 
half of  defendants,  was  that  Caneer  and 
Gilleside,  for  a  valuable  consideration,  con- 
tracted and  agreed  with  the  defendant  W. 
H.  Douglass  to  assume  and  pay  the  note, 
that  fheregfter  Gardner,  for  like  valuable 
consideration,  contracted  and  agreed  with 
Caneer  and  Gillespie  to  assume  and  pay  the 
sam^  and  that  as  a  part  and  parcel  of  this 
subsequent  agreemuit,  and  as  an  indncemoit 
to  Gardner  to  agree  to  assume  Qie  payment 
of  the  note,  Caneer,  acting  for  and  on  be- 
half of  plaintiff,  and  clothed  with  power 
and  authority  to  bind  it  in  the  premises,  and 
without  the  knowledge  and  consent  of  the 
defendants,  agreed  to  extend  and  did  ext^d 
the  time  of  payment  thereof  from  July  1> 
19ro.  to  September  1, 1909,  and,  further,  that 
plaintiff  bank  thereupon  ratified  the  acts  of 
its  alleged  cashier  in  tbe  premises. 

App^Iants  nowhere  contend  that  the  mere 
agreement  oa  tbe  part  of  Caneer  and  Gilles- 
pie to  assume  and  pay  the  note  in  any  wise 
released  than  from  Uabili^  thereon,  but 
say  that  it  did  not.  The  theory  of  the  de- 
frase  interposed  by  appellants  is  Uiat  when 
Caneer  and  GlUeaple  assumed  paymoit  of  the 
note,  the  defendants,  as  between  tliemselves, 
Cane«r  and  GUleqde,  became  sureties  for  the 
payment  of  the  debt;  tluit  when  thereafter 
the  subsequent  agre«uent  was  sought  to  be 
made  with  Gardner,  with  not  only  Caneer 
and  Gillespie  as  parties,  but  the  bank  also,  the 
latter,  acUi^  through  Its  alleged  cashier  and 
representative^  then  plaintiff  bank,  by  assum- 
ing to  thus  deal  with  Gardner,  be(^e  bound 
to  recognise  and  regard  defendants  as  being 
sureUes  merely,  and  that  the  acceptance  of 
Gardner  as  the  primary  obligor,  and  tbe  ex- 
tension of  time  alleged  to  have  been  granted 
by  plaintiff,  without  the  knowledge  and  con- 
sent of  the  defendants,  operated  in  law  to  re- 


lease the  latter,  as  snch  sureties,  from  all  lia- 
bility upon  the  obligation  in  question. 

This,  we  say,  was  the  real  defense  sought 
to  be  interposed,  and  It  remtiins  to  be  seen 
whether  snch  defense  is  available  to  these 
defoidants  under  the  circumstances  appear- 
ing In  evidence. 

[21  IL  That  the  fat^  pleaded  and  appear- 
ing in  evidence  did  not  constitute  a  novation 
we  think  is  clear.  It  is  said  that  to  estab- 
lish a  novation  it  is  essential  that  four  things 
be  shown:  CD  A  previous  valid  obligation; 
(2)  the  agreement  of  all  the  parties  to  the 
new  contract;  <3)  tbe  extinguishment  of  the 
old  contract ;  and  the  ^lldlty  of  tbe  new 
one.  29  Cyc.  IISO.  See,  also.  Babbitt  v. 
Railroad.  149  Ho.  App.  439,  130  8.  W.  S04; 
EUlott  V.  Quails,  149  Mo.  App.  482,  130  S.  W. 
474,  The  exedltot  must  have  consented  to  the 
discharge  of  the  original  debtor,  accepting  In 
his  stead  the  new  debtor.  29  Cyc.  1182; 
Leckle  V.  Bennett,  160  Ma  App.  145,  141  S. 
W.  706;  Babbitt  v.  Railroad,  supra;  BUlott 
V.  Quails,  supra ;  Brown  v.  Croy,  74  Mo.  App. 
462;  Lumber  Co.  v.  Meffert,  08  Mo.  App.  487. 

In  tlie  instant  case  the  defendants  were  not 
parties  to  the  agreement  with  Gardner; 
neither  did  they  plead  nor  did  the  evidence 
show  any  agreement  on  the  part  of  phdntiff 
to  release  the  defendants  and  altogeth»  sub- 
stitute some  <me  else  In  their  stead.  The 
contract  on  the  part  of  Gardner  was  sup- 
ported by  a  valuable  ccmsideratlon,  but  essen- 
tial elemoits  of  a  complete  novation  are 
lacking;  and,  as  we  have  said,  such  does  not 
appear  to  be  the  theory  of  Qie  def^aise. 

[3]  III.  There  can  be  no  doubt  that  tbe 
agreement  between  defendant  W.  B.  Douglass 
and  Caneer  and  Gillespie  operated  to  create 
tbe  ration  of  principal  and  maety  as  be- 
tween tbe  parties  themselves.  That  Is  to 
say,  as  between  themselves  and  the  defend- 
ants, Caneer  and  Gillespie,  having  for  a  val- 
uable consideration  ai^eed  to  assume  and 
pay  the  debt,  became  the  iwincipals  with  re- 
spect to  the  obligation  In  question,  and  the 
defendants  were  related  to  the  position  of 
sureties  with  respect  to  the  payment  thereof. 
It  is  not  claimed  that  plaintiff  bank  was 
in  any  way  a  party  to  this  agreement  It  is 
not  contended  that,  with  respect  to  this  first 
agreement  Caneer  acted  for  the  bank,  or 
contracted  otherwise  than  In  his  personal 
capacity. 

[41  It  Is  unnecessary  for  us  to  decide  what, 
at  this  stage  of  the  matter,  would  have  been 
plaintiff's  position  had  it  been  merely  notified 
of  the  agreemmt  made  with  Caneer  and  Gil- 
lespie, and  that  as  between  them  and  tbe  de- 
fendants the  latter  had  become  sureties  for 
tbe  debt  Whether  the  plaintiff  upon 
mer^  being  notified  <A  snch  agreonent 
would,  under  these  circumstances,  have  been 
bound  to  recognize  and  respect  the  relation 
thus  created  between  defendants  and  the  par- 
ties assuming  the  debt  is  a  matter  not  here 
directly  Involved.  Certain  it  is  that  the 
plaintiff,  upon  becoming  aware  of  the  oon- 
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tract  made  by  Cancer  and  Gillespie,  could 
Iiave  chosen,  at  the  maturity  of  the  note  as 
It  then  stood,  to  have  proceeded  against  the 
iRttex  as  well  as  the  defendants  for  a  recov- 
ery of  the  debt;  and  likewise  Gardnei'a  as- 
snmption  of  the  debt  caused  him  in  like 
manner  to  become  liable  to  plaintiff.  For  it 
Is  wen  established  that  a  contract  made  upon 
a  valid  consideration,  between  two  or  more 
persons  for  the  benefit  of  a  third  party,  may 
be  enforced  by  the  latter  for  whose  benefit 
it  Is  made.  If  he  thereafter  adopts  it,  and 
though  he  had  no  knowledge  tiiereof  at  the 
time.  See  Beattte  Mfg.  Co.  v.  Clark,  208  Mo. 
89,  106  S.  W.  29,  and  cases  dted;  Lumber 
Co.  V.  Banks,  186  Mo.  App.  44. 117  S.  W.  611 ; 
Bank  T.  Oommlaalon  Co.,  189  Mo.  App.  110, 
120  8.  W.  648. 

[I]  However,  the  liability  of  Guieer,  Gil- 
leeipie,  and  Gardner  in  the  prraiises  is  not 
here  directly  Involred.  The  question  is 
whether,  Iqr  virtue  of  assuming  to  become  a 
party  to  the  subsequent  contract  with  Gard- 
ner, in  the  manner  and  under  the  drcnm- 
stances  afimsald,  the  plaintiff  placed  iteelf 
in  a  position  where  it  became  bound  to  re- 
spect tiie  suretyship,  so  far  as  concerns  these 
defendants;  and,  tf  so,  whether  the  alleged 
extension  of  time  on  the  note  operated  to 
release  the  defendants. 

This  is  not  a  case  where  a  grantee  of 
premises  aoc^ta  a  conv^ance  thereof  from 
bis  grantor  covenanting  to  assume  and  pay 
the  grantor's  not^  secured  by  a  mortgage  or 
deed  of  trust  upon  sudd  premises.  In  such 
cases  it  is  well  established  that,  not  only  as 
between  such  grantor  and  grantee  does  the 
latter  become  the  principal  debtor  and  the 
former  a  surety  for  the  paym^t  of  the  mort- 
gage  debt,  bat  our  courts  hold  farther  that, 
although  the  owner  of  the  mortgage  note  may 
enforce  the  liability  against  both  such  gran- 
tor and  grantee,  nevertheless,  after  receiving 
notice  of  such  assumption  of  the  debt,  be  is 
bound  to  recognize  the  suretyship,  and  to  re- 
spect the  rights  of  the  surety  in  his  subse- 
quent dealings  Mth  the  parties  and  any 
act  on  bis  part  wbl<^  in  law  will  release  a 
surety  will  operate  to  release  tbe  mortgagor. 
See  Nelson  v.  Brown,  140  Mo.  580,  41  S.  W. 
960,  62  Am.  St  Rep.  756;  R^n  v.  WllUams, 
185  Mo.  620,  84  S.  W.  959,  lOS  Am.  St  Rep. 
600;  Laumeyer  v.  Hallock,  103  Mo.  App.  116, 
77  8.  W.  347;  Wonderly  v.  Glassier,  118  Mo. 
App.  70S,  03  S.  W.  1130;  Tan  Meter  v.  Poole, 
130  Mo.  App.  433,  110  S.  W.  6. 

[I]  And  such  promise  of  the  grantee  of  the 
land  to  pay  the  mortgage  d^t  need  not  be  in- 
corporated in  the  deed  of  conveyance  Itself, 
nor  even  evidenced  by  a  written  Inatrument 
but  may  be  entirely  oral.  It  Is  not  within  the 
statute  of  frauds  and  required  to  be  In  writ- 
ing, nor  Is  it  an  agreement  to  pay  the  debt  of 
another,  but  an  ori^nal  undertaking.  See 
Van  Meter  v.  Poole;  Nelson  v.  Brown,  supra. 

[7]  In  the  case  before  us  the  obligation  as- 
sumed was  not  a  mortgage  note  secured  by 
the  property  which  was  transferred  from  de- 


fendants to  Cancer  and  yOflleside  and  by  the 
latter  to  Gardner,  but,  If  the  facts  are  as  de- 
fendants contCTd,  there  are  strong  reasons 
why  the  same  rule  should  obtain  so  far  as 
cooe&eas  the  duty  of  plaintiff  to  respect  the 
relation  of  principal  and  surety;  there  being 
no  equities  with  respect  to  mortgaged  j«op- 
erty  to  be  dealt  with.  We  are  not  embar- 
rassed by  the  question  as  to  what  the  bank's 
rights  and  duties  might  have  been,  in  dealing 
thereafter  with  these  parties,  had  the  bank 
not  been  Itsdf  a  party  to  the  final  agreement, 
and  had  been  merely  notified  that  these  re- 
spective agreements  had  been  entered  Into. 
Defendants'  theory,  which  there  is  evidence 
tending  strongly  to  support,  la  that  plaintiff 
bank  was  In  fact  through  its  ca^shier,  a 
party  to  the  agreement  with  Gardner;  that 
Is  to  say  that  Ganeer  acted  in  that  transac- 
tion, not  only  for  himself  personally,  as  one 
of  the  parties  who  had  theretofore  assumed 
the  payment  of  the  note,  but  as  the  plalntlfTs 
r^resentative,  and  that  as  an  Inducement  to 
secure  Gardner's  agreement  made  a  binding 
contract  on  the  part  of  plaintiff  to  extend  tbe 
time  of  payment  of  the  note  from  July  1, 
to  September  1, 1909. 

Even  aside  from  the  fact  that  plaintiff,  as 
appellants  contend,  was  a  party  to  the  very 
contract  itself  with  which  we  are  now  deal- 
ing, there  is  ample  authority  for  the  proposi- 
tion that  If  a  creditor  accepts  a.  promise  of  a 
third  party  made  to  his  debtor,  he  becomes 
bound  to  respect  the  relationship  of  principal 
and  surety  existing  between  such  third  per- 
son and  the  promisee^  In  Malanaphy  v.  Mfg. 
Co.,  126  Iowa,  719,  101  N.  W.  640,  106  Am.  St 
Rep.  332,  the  court  in  treating  of  this  ques- 
tion said:  "Necessarily  the  rights  of  a  party 
for  whose  benefit  a  promise  Is  made  must  be 
measured  by  the  terms  of  the  agreement  t>e- 
tween  the  principal  parties,  and  the  right  to 
recover  from  the  promisor  Is  not  absolute  In 
all  cases.  Among  other  limitations,  the  party 
to  be  benefited  takes  subject  to  all  inherent 
equities  arising  out  of  the  contract  as  affect- 
ing tbe  principal  parties  one  with  the  other. 
This  follows  naturally  from  the  relation  of 
privity  which  the  law  Implies.  Dunning  v. 
Leavltt,  85  N.  T.  30,  30  Am.  Rep.  617;  EUls 
V.  Harrison,  104  Mo.  270,  16  S.  W.  198; 
Brandon  v.  Hughes,  22  La.  Ann.  360;  Trim- 
ball  V.  Strother.  25  Ohio  St  378;  7  Am.  & 
Eng.  Bne.  Law  (2d  Ed.)  109.  Turning  our 
attention  to  the  principal  parties  to  the  con- 
tract It  is  quite  clear  that  as  between  them, 
the  promisor  became  primarily  liable  for  the 
debt  It  assumed  the  relation  of  a  principal, 
and,  as  to  It,  the  obligation  of  the  prunlaee 
became  that  of  a  surety  only.  •  •  • 
Now,  as  a  creditor  for  whose  benefit  a 
promise  Is  made  takes  subject  to  the  eqolties 
existing  between  the  principal  parties,  it 
follows  conclnslvely  that  if  be  accepts  of 
such  promise,  he  becomes  bound  to  observe 
tbe  relationship  of  principal  and  surety  exist- 
ing between  the  principal  parties,  and  must 
act  in  recognition  thereol."    In  this  same 
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connectlOD  see  1  Brandt  on  Suretyship  (3d 
Ed.)  1 1;  section  46,  note  IG.  82  Gjc.  S5. 

Tbat  the  right  of  action  by  a  party  for 
whose  benefit  and  advantage  a  contract  is 
made  between  two  other  persons  I«  dependent 
upon  and  subordinate  to  the  terms  of  the 
contract  as  made  Is  fully  recognized  by  our 
courts.  See  Ellis  t.  Harrison,  supra;  Davis 
V.  Dunn,  121  Mo.  App.  490,  »7  S.  W.  226; 
Beattte  Mfg.  Co.  v.  Clark,  208  Mo.  89, 106  S. 
W.  29.  Certain  it  is  that  the  right  of  the 
creditor  to  proceed  against  the  third  party  so 
assnming  tho  debt  is  measured  by  the  con- 
tract of  assumption.  And,  as  said  In  Malan- 
aphy  T.  Mfg.  Ca,  supra,  it  would  seem  to 
follow  that  when  he  does  elect  to  adopt  the 
promise  of  such  third  party,  he  must  take  it 
cam  oner^  and  must  respect  the  relatio;a  ex- 
Istlog  between  the  promiaor  and  the  prom- 
isee. 

[t]  But  the  instant  case  presents  a  further 
reason  for  holding  that  plaintiff  became 
bound  to  observe  and  respect  the  relation 
of  defendants  as  sureties.  For  indeed,  if 
plaintiff  not  only  accepted  the  promise  of 
Gardner,  but  actively  took  part  in  inducing 
the  latter  to  assume  the  debt,  and  assumed 
to  treat  and  deal  with  him  as  a  principal, 
witliout  consQltliig  the  defendants,  then  we 
think  it  cannot  be  doubted  that  the  plaintiff 
should  be  held  to  have  elected  to  accept 
Gardner  as  the  primary  debtor,  and  should 
he  permitted  to  look  to  the  defendants  merely 
as  sureties. 

In  this  connection  we  m&y  say  that  after 
the  contract  was  entered  into,  whereby 
Ganeer  and  OlUesple  assumed  the  note,  the 
latter  became  obligated  to  pay  the  same 
when  it  matured  July  1,  1900,  and  had  they 
failed  to  do  so,  the  defendants  would  have 
been  entitled  to  pay  the  debt  and  at  once 
proceed  to  protect  themselves  in  the  premisea 
Defendants  were  not  parties  to  the  subse- 
quent agreement,  had  nothing  to  do  with  it 
in  fact,  and  their  rights  may  have  been  seri- 
ously prejudiced  by  a  valid  extension  of  time, 
if  there  was  one.  And  if  the  plaintiff  was  a 
party  to  the  contract  with  Gardner,  and 
actively  participated  in  procuring  the  same, 
then  it  seems  clear  that  if  plaintiff,  either  at 
the  time  or  thereafter,  did  anything  which 
would  In  law  release  a  surety,  It  should  oper- 
ate to  release  these  defendants. 

[9]  IV.  That  Ganeer  was  cashier  of  plaintiff 
bank,  with  authority  to  act  for  It  In  the 
pronlses,  at  the  time  the  contract  with  Gard- 
ner was  made,  we  think  cannot  be  doubted. 
Indeed  it  fully  appears  that  he  had  been  ap- 
pointed cashier  by  the  board  of  directors, 
who  alone  may  lawfully  api>olnt  or  remove  a 
cashier  (Bev.  Stat  1909,  S  1112),  and  had  per- 
formed the  duties  of  this  office  for  some  con- 
siderable period  of  time ;  that  upon  coming 
to  St.  Louis  he  did  not  resign  as  cashier  or 
sever  his  connection  with  the  bank,  but  that 
he  represented,  the  bank  in  many  transac- 
tions, and  kept  In  constant  commonicatlon 
with  tlie  latter,  snperrlalug  and  directing  Its 


more  Important  affairs.  It  Is  true  that  the 
evidence  shows  that  Story  was  engaged  to 
and  did  perform  such  of  the  active  duties 
pertaining  to  this  office  as  were  required  to 
be  i>erformed  at  the  bank,  though  the  evi- 
dence is  quite  convincing  that  he  reported  to 
Caneer  and  looked  to  the  latter  for  advice 
and  direction  during  this  period.  The  bank's 
records  show  that  be  was  not  elected  cashier 
until  Angust  16,  1909,  two  months  after  the 
making  of  the  contract  with  Gardner.  It  is 
quite  dear,  therefore,  that  Caneer  was  law- 
fully authorized  to  represent  the  bank  as 
cashier  during  this  period.  And  there  Is 
abundant  evidence  that  he  did  ezerdse  such 
authority. 

[1 0]  V.  As  to  the  authority  of  a  cashier  to 
bind  a  bank  by  a  contract  such  as  it  Is  con- 
tended was  made  with  Gardner,  there  can  be 
no  serious  doubt  The  cashier  Is  the  execu- 
tive officer  of  the  bank  through  whom  the 
bank's  business  of  this  nature  is  ordinarily 
conducted ;  and  he  is  held  out  to  the  public 
as  having  authority  to  act  in  accordance  with 
the  gentfal  custom,  practice,  and  course  of 
business  of  such  InstitutlonB.  Consequently 
an  act  such  as  is  claimed  was  done  by  him  In 
the  present  case  must  be  regarded  as  being, 
prima  fade  at  least  within  the  scope  of  his 
duties  and  authority.  See  Hughes  v.  Bank, 
62  Mo.  App.  676;  Bank  v.  Dick,  73  Mo.  App. 
S54;  Bank  v.  Loyd,  89  Mo.  App.  262;  Hous- 
ton V.  Klrkman,  158  Mo.  App.  309,  137  S.  W. 
38;  Bank  v.  Bank.  244  Mo.  loc.  clt  577,  149 
S.  W.  495.  And  should  there  be  any  doubt 
as  to  this  question,  the  evidence  respecting 
the  course  of  dealli^  on  the  part  of  the  bank, 
through  Caneer,  was  such  that  the  latter's 
authority  In  the  premises  may  well  be  Infer- 
red, i>artlcularly  from  proof  that  he  had 
virtually  been  Intrusted  with  the  entire 
management  of  the  bank's  buslnesa  See 
Bank  v.  Hnghlett,  84  Mo.  App.  268;  Mar- 
shall T.  Bank,  76  Mo.  App.  92. 

[11]  In  this  connection  It  may  be  well  to 
notice  that  the  evidence  adduced  by  defend- 
ants went  to  show  that  lii  making  the  con- 
tract with  Gardner,  Caneer  acted  both  for 
himself  and  the  bank ;  that  the  agreement  In 
fact  was  one  between  himself,  Gillespie,  and 
the  bank  on  the  one  hand,  and  Gardner  on 
the  other.  This  It  was  competent  for  him  to 
do ;  and.  If  he  was  clothed  with  authority  to 
act  for  the  bank,  the  latter  Is  bound  by  the 
agreement  and  his  knowledge  In  the  premis- 
es Is  Imputed  to  the  bank.  See  Stonecutter 
Co.  V.  Myers,  64  Mo.  App.  527 ;  Withers  v. 
Bank,  67  Mo.  App.  115;  Latimer  v.  Loan  & 
Inv.  Ass'n,  78  Mo.  App.  463. 

[12]  VI.  But  conceding  such  contract  to 
have  been  made  with  Gardner  as  defendant 
charges,  and  the  authority  of  Caneer  to  bind 
the  plaintiff  in  the  premises.  It  remains  to  be 
seen  whether  defoidants  should  be  released 
by  reason  of  the  alleged  extension  of  time 
on  the  note,  under  the  drcumstances  appear- 
ing. At  the  threshhold  of  this  question  the 
provlaions  of  the  note  itself  shoold  be  con- 
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sidered.  As  we  have  said  aboTe,  the  note 
provided  that  the  "makers  and  Indorsers" 
thereof  made  certain  waivers,  and  consented 
that  the  time  of  payment  m^ht  be  extended 
without  notice.  In  the  face  of  this  provi- 
sion in  the  note  it  cannot  well  be  doubted 
that,  had  there  been  any  party  to  the  Instru- 
ment originally  entitled  to  be  treated  by 
plaintiff  as  a  surety,  such  surety  would  not 
have  been  released  by  an  extension  of  time  to 
the  primary  obligor.  That  is  not  the  ques- 
tion with  which  we  are  now  dealing,  how- 
ever, for  the  promise  of  a  third  party  to  pay 
the  debt,  and  which  it  Is  said  was  not  only 
accepted,  but  was  Induced  by  the  plaintiff, 
was  a  separate  and  distinct  contract,  and  an 
original  undertaking  in  Itself.  See  Van  Meter 
V.  Poole;  Nelson  v.  Brown,  supra.  It  had 
the  Important  affect  of  creating  entirely  new 
relations  between  the  parties,  independent 
of  the  original  instrument,  and  of  relegating 
the  original  makers  of  the  note  to  the  posi- 
tion of  sureties  upon  a  new  and  independent 
undertaking;  their  liabilities  being  measured 
no  longer  by  the  original  Instrument,  but  by 
the  new  obligation  and  the  relation  which 
they  bore  to  the  latter.  In  this  view,  if  plain- 
tiff by  the  new  contract  made  a  valid  agree- 
ment to  extend  the  time  of  payment  for  a 
definite  period  of  time,  we  think  there  can  he 
no  doubt  that  these  defendants  were  released 
as  such  sureties. 

[13]  VII.  And  In  this  same  connection 
should  be  considered  the  effect  of  the  Nego- 
tiable Instruments  Law  of  1905,  upon  the 
matter  in  hand.  Upon  the  question  of  the 
discharge  of  a  surety  by  the  granting  of  an 
extension  of  time  to  the  principal  debtor, 
sections  10,161,  10,080,  and  10,090,  Rev.  Stat, 
have  an  Important  bearing.  Section  10,161, 
supra,  provides :  "The  [)erson  primarily  li- 
able on  the  instrument  Is  the  person  who 
by  the  terms  of  the  Instrument  Is  absolute- 
ly required  to  pay  the  same.  All  other  par- 
ties are  secondarily  liable."     Section  10,- 

089  makes  provision  as  to  what  wlU  dis- 
charge a  negotiable  Instrument   Section  10,- 

090  sets  out  those  things  wblch  will  discharge 
a  person  secondarily  liable  on  tbe  Instru- 
ment, among  these  being  "an  agreement  bind- 
ing upon  the  holder  to  extend  the  time  of 
payment,"  eta  And  under  these  sections  of 
the  statute  it  is  now  held  that  those  who 
sign  as  Joint  makers,  and  therefore  "by  the 
terms  of  the  instrument"  are  absolutely  rc- 
-qulred  to  pay  the  same,  are  by  the  statute 
made  "persons  primarily  liable,"  and  that, 
therefore,  none  of  them  will  be  permitted  to 
show  that  they  signed  as  sureties  merely, 
and  hence  none  of  them  will  be  released  by 
an  extension  of  time.  See  Lane  v.  Hyder, 
163  Mo.  App.  688,  147  S.  W.  614  and  authori- 
ties cited.  In  the  case  before  us  one  feature 
of  the  defense  pleaded  was  that  W.  H.  Doug- 
lass was  In  fact  the  party  primarily  liable, 
and  that  his  codefendants,  who  signed  the 
note  as  comakers,  were  accommodation  mak- 
ers, which  was  known  to  plaintiff,  and  that 


they  were  therefore  sureties  from  the  begin- 
ning. The  note,  however,  was  executed  Jan- 
uary 10, 1906,  after  the  above-mentioned  stat- 
ute had  become  effective,  and  hence  all  of  the 
signers  of  the  note  were  originally  "parties 
primarily  liable,"  and  none  of  them  sureties. 

[14]  However,  the  above-mentioned  change 
tn  our  law,  effected  by  the  adoption  of  the 
statute  In  question,  is  without  influence  here 
so  far  as  concerns  the  real  matter  under 
consideration.  That  Is  to  say,  though  all  of 
these  defendants  were  originally  parties  pri- 
marily liable,  and  none  of  them  then  entitled 
to  be  treated  as  sureties,  the  making  of  a 
distinct  new  contract  with  a  third  person, 
as  of  an  original  undertaking,  such  as  it  la 
said  was  here  done,  has  the  effect  of  relegat- 
ing the  original  makers  of  the  note  to  the 
position  of  sureties  with  respect  to  the 
obligation  of  the  new  promisee  to  pay  tbe 
debt  In  this  regard,  tbe  operation  of  the 
new  agreement  made  with  a  third  person  is 
unaffected  by  the  Negotiable  Instruments 
Law,  for  the  relationship  thereby  created  be- 
tween the  parties  arises  Independent  of  the 
original  Instrument 

[tS]  yill.  In  order  for  an  extension  of 
time  of  payment  to  operate  to  release  one 
who  occupies  the  position  of  surety,  such 
extension  must  not  only  be  for  a  fixed  and 
definite  period  of  time,  but  must  be  supported 
by  a  valid  consideration,  and  binding  upon 
the  creditor,  so  that  the  latter  is  thereby 
precluded  in  the  meantime  from  proceeding 
to  enforce  the  collection  of  the  debt  Such  la 
the  rule  declared  by  numerous  decisions  of 
our  courts;  and  It  is  in  no  wise  altered  by 
the  Negotiable  InstrumentB  Law.  See  Ber. 
Stat  1909,  8  10,090. 

[1 8]  But  the  evidence  adduced  on  behalf  of 
defendants  went  to  show  the  making  of  a 
binding  agreement  based  upon  a  valid 
consideration,  to  extend  tbe  time  of  payment 
of  the  debt  for  a  period  of  two  months,  such 
as  would  perforce  have  stayed  the  hand  of 
plaintiff  during  such  period.  Defendants* 
evidence  on  this  score,  though  quite  per- 
suasive, was  not,  however,  conclusive;  for 
Caneer  testified  that  he  did  not  extend  or 
undertake  to  extend  the  time  of  payment 
The  question  Is  therefore  one  for  the  consid- 
eration of  the  jury  upon  proper  Instructions. 

[17j  IX.  We  are  unable  to  see  that  tbe 
facts  pleaded  in  defense  were  such  as  to 
raise  an  equitable  estoppel,  though,  If  true, 
they  constituted  a  valid  defense.  "An  estop- 
pel In  pais  Is  defined  as  a  right  arising  from 
acts,  admissions,  or  conduct,  and  which  have 
induced  a  change  of  position  in  accordance 
with  the  real  or  apparent  intention  of  the 
parties  against  whom  they  are  alleged." 
Withers  v.  Railroad,  226  Mo.  loc.  clt  399,  128 
S.  W.  432,  and  authorities  cited.  But  it  does 
not  here  appear  that  tbe  alleged  acts  and 
conduct  of  plaintiff  can  well  be  said  to  have 
Induced  the  defendants  to  change  their  posi- 
tion to  their  detriment  Defendant  W.  H. 
Douglass  had  parted  with  the  oonsldetatloi^ 
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which  passed  from  him  to  Caneer  and  Ollles- 
pie  prior  to  any  act  on  the  part  of  the  bank 
in  the  premises,  and  it  does  not  appear  that 
thereafter  the  defendants  In  any  way  altered 
their  position  to  their  Injury  In  reliance  upon 
the  conduct  of  plaintUt.  It  Is  true  that  mere 
alienee  may,  under  some  drcumstances,  raise 
an  estoppel,  but  It  does  not  appear  that  It 
was  here  such  as  to  so  operate.  See  Withers 
V.  Railroad,  supra,  loe.  dt  39^-402,  126  S.  W. 
432;  Palmer  v.  Welch,  154  S.  W.  433. 

[It]  Defendants  claiined  that  the  facta 
pleaded  by  them  raised  an  estoppel  against 
plalntm,  and  prayed  that  the  note  be  can- 
celed and  returned  to  them;  and  this  matter 
was  passed  upon  by  the  court  sitting  as  a 
chancellor,  after  the  Jury  trial  was  had.  The 
case  was  one  to  be  tried  by  the  Jury,  how- 
erer,  under  appropriate  instructions.  And 
though  the  original  makers  be  relieved  from 
liability  upon  the  note,  It  does  not  follow 
that  they  are  entitled  to  have  it  canceled; 
for  the  Instrument  evidences  the  obligation 
assumed  by  otbers. 

[It]  X.  Instruction  No.  1,  fs\vea  for  the 
plaintiff,  authorized  a  verdict  for  plaintiff 
unless  tike  Jury  found  that  the  latter  agreed 
to  release  the  defendants  and  to  accept  Gard- 
ner as  the  payor  of  the  note.  And  instruction 
No.  2,  given  on  behalf  of  plaintiff,  told  the 
Jury  that  the  defendants '  relied  upon  what 
la  termed  in  law  a  novation,  and  that  to 
constltnte  the  same  the  Jury  must  find 
that  for  a  valuable  consideration  Gardner 
agreed  with  W.  H.  Douglass  to  pay  the  note, 
that  the  latter  consented  thereto,  and  that 
plalntlfl  agreed  to  accept  Gardner  as  the 
payor  thereof,  and  further  agreed  to  release 
the  defendanta  From  what  we  have  previ- 
ously said,  It  follows  that  these  Instructions 
were  based  upon  an  altogether  erroneous  con- 
c^itlon  of  the  defense  pleaded  and  sought  to 
be  proved,  were  h^y  prejodldal  to  the 
defendants,  and  should  not  hare  been  given. 

Instnwtion  Now  S.  gtvoi  tor  plalntlfl,  told 
the  Jury  that  the  cashier  could  not  release  the 
ivineiiwl  on  the  note  and  accept  in  lieu 
thereof  another  as  payor,  without  autiiority 
In  writing  from  the  board  of  directors,  and 
that  if  a  caiAilar  undertook  so  to  do,  the 
bank  would  not  be  bound  thereby,  unless  it 
afterwards  ad<vted  and  ratified  the  transac- 
tion. This  instruction  was  also  Iminroper,  In 
that  It  related  to  a  defense  not  sought  to  be 
intexposed,  and  It  conv^ed  an  altogether  er- 
roneous impression  as  to  the  authority  of  the 
cashier  to  bind  plalntlfl  bank  under  the  facto 
in  evidencow 

It  la  unnecessary  to  notice  the  instructions 
given  for  defendants,  or  tliose  which  were 
offered      them  and  refnsed, 

There  are  various  asslgnmento  of  error  per- 
taining to  the  court's  rulings  on  the  admis- 
sion of  evidence;  but,  In  view  of  what  we 
have  said  above^  we  deem  It  unnecessary  to 
consider  these  in  detoll.   From  the  foregoing 


it  will  appear  that  the  defense  attempted  to 
be  Inte^sed  was  a  valid  one,  and  the  evi- 
dence adduced  tended  very  strongly  to  sup- 
port It  But  It  cannot  be  said  that  the  evi- 
dence conclusively  established  such  defense, 
particularly  in  view  of  Ganeer's  testimony 
denying  the  granting  of  an  extension  of  time 
for  the  payment  of  the  debt 
.  The  Judgment  should  therefore  be  reversed, 
and  the  cause  remanded,  with  leave  to  appel- 
lants to  amend  their  answer  if  so  advised. 
It  is  BO  ordered. 

BETNOLDS,  P.  J.,  and  NOBTONI,  J, 
concur. 


KUNDELBIAN  v.  JOHN  O'BBIEN  BOILBB 
WOBKS  CO. 

(St  ImOm  Court  of  Appeals.  MIssonrL 

Dec.  2,  1913.) 

1.  Afpeai.  akd  Ebbob  (f  193*)— Objsotxons 
TO  Petition— Failubb  to  Statb  Cadbx  of 
Action— TiHB  to  Object. 

The  objection  that  tfae  petlttou  does  not 
state  a  cause  of  action  is  available  at  any  stage 
of  the  proceedings,  even  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  im^^288.  1240;  Dec. 
Dig.  f  193.*] 

2.  Justices  of  the  Peace  (t  101*)  — Bum- 

CIENCY  OF  PeTITION-~OBJECTIONS. 

Objection  In  a  justice's  court  to  the  recep- 
tion of  any  evidence  under  the  petition  for 
failure  to  state  a  cause  of  action  merely  chal- 
lenges its  sufficiencj;  for  a  total  failure  to 
state  a  cause  of  action  and  cannot  fulfill  the 
purpose  of  a  motion  to  make  mote  definite  and 
certain. 

[Ed.  Noter-FoT  other  cases,  see  Justices  of 
the  Peae^  Gent  Dig.  |  S^TOee.  Dig.  1 101.*] 

S.  JusncEB  or  the  Peace  (|  91*>  — Pboce- 
nimE— Sdpficibnot  of  Stateuekt. 

The  following  account  sued  on  ii^  a  jus- 
tice's court: 

To  a  bra.  voit  at  Bellarille,  IlL,  at  W  cts. 


per  hour  tU40 

necslved  from  compaar  $  7  00 

Paid  out  tor  compur  paid  out   3  30 


Dm  oompanjr   |  S  IS 

Cash   I  80 


HON 

—was  sufficiently  definite  and  specific  to  ap- 
prise defendant  of  the  nature  of  the  claim 
against  him  and  to  bar  another  action  on  the 
same  demand,  and  hence  sufficient  to  sapport  a 
judgment  for  plaintifiE. 

[Ed.  Note.— For  other  caseflL  see  Justices  of 
the  Peace,  Cent  Dig.  H  807-628;  Dec.  Dig.  { 


4.  Justices  op  the  Peace  (|  91*)  — Pixad- 

ings— cohstbuction . 

A  very  liberal  role  prevails  with  respect 
to  stotements  filed  before  justices  of  the  peace. 
In  view  of  the  character 'of  such  courts  and 
the  fact  that  they  are  intended  as  a  forum, 
where  small  litigants  may  obtain  redress  with- 
out the  expense  of  employing  counsel. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  307-323;  Dec  Dig.  i 
91.*] 
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6.  Jusncxa  or  thx  Puck  ({  100*)  —  Pxsa.d- 

nfo— TAsunoi. 

It  ifl  no  more  penniBsible  (or  a  party  to 
bring  a  sait  before  a  jnatice  of  the  peace  on 
one  cause  of  action  and  recover  on  another 
than  it  is  In  a  court  of  record. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
ti^  Peace,  Gent  I)i«.  H  336-S41;  Dec.  Dig.  S 

0.  APPEAt  ARB  EbBOB  Q  197*)— PLBADIIIO— 

FoBK  or  Objection. 

A  party  must  interpose  timely  objection  to 
the  admission  of  evidence  outside  of  the  scope 
of  the  pleadings;  grounding  such  objection  upon 
such  variance  and  sapporting  it  by  affidavit 
setting  forth  the  respect  In  which  he  has  been 
misled;  as  required  by  Ber.  St  1909,  S  1846. 

[Ed.  Note.— For  other  caaea,  lee  Appeal  and 
Error.  Dec.  Dig.  |  197.*] 

Appeal  from  St  Louis  Olrcnit  Court;  Bn- 
gene  McQulllen,  Judge. 

Action  by  Ferdinand  Rnndelman  against 
the  John  O'Brien  Boiler  Works  Oompany. 
Judgment  for  plalntUf,  and  defendant  ai>- 
peals.  Affirmed. 

Leaby,  Saunders  &  Earth,  of  St  Lools, 
for  ai^»ellant  F.  A.  0.  MacHanos,  of  St. 
Louis,  for  roQMudeat 

ALLEN,  J.  This  Is  an  action  begun  be- 
fore a  Justice  of  the  peace  by  flllug  the  fol- 
lowing account: 

St  Loals,  Ho.,  AOS'  17,  1911. 
Jobs  O'Brien  Boiler  Works  Oo.  to  FerdlnaiMl 
RoBdelman,  Dr. 
To  n  hrs.  woA  at  BeUevllle,  Dl.,  at  40  ets. 

per  lumr  ISO  40 

Reealved  from  company  |  7  00 

Paid  oat  for  oompanr  paid  ovt   S  SO 

Due  compaay   tSTO 

Gash   «  M 


HOW 


Boom  rent.  |8  00 

Helper  O-BrUn...  1  00 
Gar  faro   SO 

IS  30  WagM   $20  40 

Ifoaeys  rec'd  10  60 

Balance  duo   f  0  M 

Plaintiff  prevailed  in  the  justice  court,  and 
defendant  appealed  to  the  circuit  court, 
where  the  cause  was  tried  before  the  court 
without  a  jury,  a  jury  having  been  waived, 
resulting  in  a  judgment  for  plaintiff  for  the 
balance  claimed  to  be  due,  to  wit,  $9.00. 
From  this  Judgment  defendant  has  prosecut- 
ed Its  appeal  to  this  court 

I.  Appellant  conteuda  that  the  statement 
filed  before  the  justice  does  not  measure  up 
to  the  requirements  respecting  such  state- 
ments, and  Is  Insufficient  Wltb  regard  to 
this  question  we  may  say,  in  the  first  place, 
that  the  case  Is  not  one  where  the  defend- 
ant moved  below  to  make  the  account  more 
definite,  properly  saved  Its  exceptions  to  the 
overruling  of  such  motion,  did  nothing  to 
waive  the  point,  and  brought  that  question 
here  for  ns  to  review.  No  sudi  motion  was 
here  made 


[1]  It  Is  true,  however,  that  the  defend- 
ant interposed  an  objection  to  the  introduc- 
tion of  any  evidence  In  the  case  "for  the 
reason  that  the  petition  filed  In  the  justice 
court  Is  not  sufficient  under  the  law  to  con- 
stitute a  cause  of  action,"  which  objection 
was  overruled ;  defendant  excepting.  SucU 
objection,  however,  merely  had  the  effect 
of  challenging  the  sufficiency  of  the  ac- 
count as  for  a  total  failure  to  state  a  cause 
of  action  tmder  the  rule  respecting  Uie  suffi- 
ciency of  statements  before  justices  of  the 
peace.  Consequently  it  does  not  affect  the 
question  on  appeal,  for,  if  the  statement  is 
In  fact  fatally  deficient,  such  deficiency  may 
be  taken  advantage  of  at  any  stage  of  Uie 
case,  even  In  the  appellate  court 

[2]  Such  objection  cannot  fulfill  the  office 
of  a  motion  to  make  the  account  more  spe- 
dflc  and  definite.  Jarrett  t.  Mohan,  1^  Mo, 
App.  29,  126  S.  W.  212. 

[I]  The  question,  then,  before  us  in  this 
regard  is  whether  the  account  filed  is  fatal- 
ly defective  and  Insufficient  to  support  the- 
judgment  The  rule  is  well  established  that 
the  test  of  the  sufficiency  of  a  statement  filed 
before  a  justice  of  the  peace  is  that  it  must 
be  sufficiently  definite  and  epedflc  to  ap- 
prise the  defendant  of  the  nature  of  the 
claim  against  him  and  to  operate  as  a  bar 
to  another  action  on  the  same  demand.  As 
to  this  numerous  cases  might  be  dted,  but 
see  Becfanltzer  v.  Vogelsang,  117  Mo.  App. 
148,  93  S.  W.  328;  Fixture  Ck>.  v.  Baseball 
Co.,  1S2  Mo.  App.  601,  133  S.  W.  849. 

Tested  by  this  well-known  rule,  is  the 
statement  before  us  sufficient?  It  must  be 
conceded  that  the  cases  in  this  state,  In 
which  the  sufficiency  of  various  statements 
Sled  before  justices  of  the  peace  have  been 
passed  upon,  are  by  no  means  harmonious. 
Such  lack  of  harmony,  however,  at  least  Id 
all  of  the  more  recent  cases,  does  not  arise 
because  of  any  conflict  as  to  the  rule  to  be 
applied  In  testing  the  sufficiency  of  such 
statements  but  from  the  application  of  the 
rule  to  the  particular  statements  under  con- 
sideration. Appellant  relies,  in  large  meas- 
ure, upon  the  decision  of  this  court  in  Rech- 
nttzer  v.  Vogelsang,  supra.  There  the  ac- 
count under  consideration  was  as  follows : 

8t  Louis,  ISO  Centanr  Bldg..  June,  IMS. 
Hr.  Henry  Togelaang.  aoot  fktr  Bdw.      Uth  and 
OUva. 

To  mdse.  as  per  bills..:  •  ICS  to 

To  mdse.  u  per  bills   11  BO 

I7»  00- 

IMS. 

June  t.  By  cub   16  00 

June  10.  By  oasli   S  00      T  OD- 

ITS  S» 

Of  this  we  said,  through  Goode,  J.:  "It 
will  be  observed  that  the  statement  con- 
tains no  description  of  the  merchandise  sold 
or  the  dates  on  which  the  sales  were  made. 
For  aught  it  contains,  the  goods  may  have 
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been  as  well  groceries  or  hardware  as  sta- 
tionery, and  the  dates  may  hare  been  dur- 
ing any  period  preceding  June,  1903.  In 
fact,  the  sales  occurred  on  different  dates  In 
the  year  1899.  The  statement  was  Insuffi- 
cient to  apprise  the  defendant  of  the  nature 
of  the  dalm  against  him  or  to  bar  another 
action  on  the  same  demand.  This  Is  true, 
because  there  Is  nothing  in  It  by  which  the 
particular  merchandise  that  Is  the  subject- 
matter  of  the  action  can  be  identified;  noth- 
ing to  show  what  sort  of  articles  composed 
the  claim,  or  when  they  were  sold  and  de- 
livered. Therefore  the  facts  needed  for 
identiflcation  are  not  given." 

The  statement  was  held  to  be  Insufficient 
to  support  the  Judgment;  the  following  cas- 
es being  dted  In  support  of  such  ruling,  tIz.: 
Brasheara  t.  Strock,  46  Mo.  ^1;  Swartz  v. 
Nicholson,  65  Mo.  508;  Butts  t.  Phelps,  79 
Mo.  302;  Boughton  v.  Railroad,  25  Mo.  App. 
10;  Do^tt  T.  Blanke,  70  Mo.  App.  499; 
Moffett-West  Drug  Co.  v.  Johnson,  80  Mo. 
App,  428;  McCrary  y.  Good,  74  Mo.  App. 
425.  In  a  later  case  In  this  court,  viz.,  Mof- 
fet-West  Drug  Co.  v.  Crider,  124  Mo.  App. 
109,  100  S.  W.  1009,  a  similar  account  was 
cond&nned  as  insufficient,  under  the  author- 
ity of  Rechnltzer  v.  Vogelsang,  supra,  and 
the  authorities  there  cited,  although  the 
Items  thereof  were  dated.  However,  the 
stUl  more  recent  decision  of  this  court  In 
Mercantile  Go.  v.  Derore,  130  Mo.  App.  339, 
109  8.  W.  808,  should  be  considered  in  this 
connection.  There  the  action  was  not  one 
originating  before  a  Justice  of  the  peace, 
bat  the  sufficiency  of  an  account  annexed  to 
a  petition  in  the  circuit  court  was  under 
consideration.  The  items  of  this  account 
were  specified  to  be  for  "merchandise,"  and 
the  petition  itself  alleged  that  the  account 
was  for  "goods,  wares,  and  merchandise." 
The  account,  as  aided  by  the  answer,  show- 
ed the  dates  of  the  various  Items.  It  was 
held,  in  the  majority  opinion  written  by 
Nortonl,  J.,  that  the  allegation  in  the  peti- 
tion included  all  kinds  of  goods,  wares,  and 
merchandise  sold  by  plaintiff  to  defendant 
on  the  specified  dates;  and  that  it  was  sufil- 
clent  to  bar  another  action  between  the  same 
parties  for  goods,  wares,  or  merchandise  of 
any  character  sold  on  such  dates.  The 
Rechnltzer  Case,  supra,  was  distinguished 
upon  the  ground  that  the  account  in  that 
case  did  not  show  the  dates  or  even  the 
months  upon  which  the  alleged  merchandise 
was  purctmsed,  and  that  it  was  not  there 
aided  by  an  answer. 

The  foregoing  cases  involved  accounts  for 
goods  sold  and  delivered,  and  many  otjjer 
cases  might  be  referred  to  involving  like 
accounts.  In  the  case  before  us  the  action 
is  one  for  services.  The  account  is  for  51 
hours  work  at  BeUeville,  111.,  at  40  cents  i>er 
hoar.  No  dates  are  given,  excepting  the 
date  appearing  at  the  head  of  the  account, 
which  was  the  date  of  the  institution  of 
tike  nit  It  Is  not  confioided  that  the  latter 


has  any  reference  to  the  time  at  whidi  the 
work  in  Question  was  performed. 

It  will  be  observed  that  the  decision  in 
Rechnltzer  v.  Vogelsang,  supra,  is  based  up- 
on the  ground  that  since  the  account  was 
merely  for  merchandise,  and  no  dates  were 
given,  it  was,  taken  as  a  whole,  so  vague 
and  indefinite  that  it  did  not  serve  to  iden- 
tify the  subject  of  the  action  and  was  not 
sufficient  to  operate  as  a  bar  to  another  suit 
upon  the  supposed  claim.  The  account  be- 
fore us  is  for  work  alleged  to  have  been 
performed  at  Belleville,  111. ;  the  number 
of  hours  being  specified,  though  no  dates  ap- 
pear. By  the  account  It  would  seem  that 
the  plaintiff  sought  to  charge  the  defendant 
for  everything  due  plaintiff  for  work  per- 
formed by  him  at  the  place  designated  in 
the  account.  It  would  seem  to  be  sufficient 
as  against  the  charge  that  it  falls  to  ap- 
prise the  defendant  of  the  nature  of  the 
claim,  especially  when  the  latter  did  not 
move  to  make  it  more  definite.  The  only 
argument  against  the  account  which  appears 
to  Inhere  with  any  force  Is  that  it  will  not 
bar  another  action  on  the  same  demand. 
However,  a  consideration  of  this  subject  has 
led  us  to  the  conclusion  that  it  should  also 
be  upheld  as  against  this  attack.  This  Is 
for  the  reason  that  we  think  that  plaintiff, 
as  we  have  said  above,  must  be  deemed  to 
have  sought  to  charge  the  defendant  with 
all  of  the  work  which  he  had  performed  at 
Belleville,  111.,  at  least  for  all  compensation 
therefor  which  was  due  and  owing  at  the 
InsUtution  of  the  suit  It  is  well  establish- 
ed that  a  Judgment  concludes  the  rights  of 
the  parties  with  respect  to  the  cause  of  ac- 
tion stated  in  the  pleadings  on  which  such 
Judgment  was  rendered,  whether  the  plead- 
ings embrace  all  or  only  a  portion  of  the 
demand  involved  in  the  cause  of  action. 
This  is  for  the  reason  that  a  plaintiff  may 
not  split  one  entire  claim  into  two  or  more 
actions,  whether  it  arise  upon  contract  or 
in  tort  See  Union  R.  R.  &  Transportation 
Go.  V.  Traube,  59  Mo.  855;  Puckett  v.  An- 
nuity Ass'n,  134  Mo.  App.  601,  114  S.  W. 
1039.  It  Is  true  the  rule  is  otherwise  where 
demands  are  necessarily  separate  and  dis- 
tinct causes  of  action.  But  even  where  there 
are  claims  payable  at  different  times,  as 
whwe  Installments  fall  due  at  different  pe- 
riods, arising  out  of  the  same  contract,  even 
though  a  separate  action  may  be  brought  as 
each  amount  or  installment  falls  due,  never- 
theless, if  an  action  is  brought  when  two 
or  more  such  amounts  or  installments  are 
due,  all  then  due  must  be  Included  in  that 
action;  and  if  any  be  omitted  the  Judgment 
will  operate  as  a  bar  to  the  prosecution  of 
another  suit  therefor.  Union  R.  R.,  eta,  Co. 
T.  Traube,  supra ;  Puckett  v.  Annidty  Ass'n, 
supra. 

It  would  seem  that  plalntUTs  account 
should  and  will  operate  as  a  bar  to  any 
claim  for  work  performed  by  him  prior  to 
the  InstltutlraL  of  the  suit  that  can  be  said 
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to  be  Identtfled  by  the  account  flled.  The 
latter  Idectlfles  work  performed  at  Belle- 
ville, III.,  which-  It  la  said  consisted  of  SI 
hours  work.  And  We  think  that  it  should 
be  held  to  state  a  cause  of  action  for  any 
work  thus  designated  and  which  was  per- 
formed by  plaintiff;  that  it  will  operate  as 
a  bar  to  any  future  action  for  any  such 
work;  and  that,  should  plaintiff  have  omit- 
ted to  claim  compensation  for  any  other 
work  that  may  be  so  classed  and  Identified, 
he  wlU  be  precluded  by  this  Judgment  from 
asserting  such  claim.  In  this  view  ve  are 
of  the  opinion  that  the  account,  though  no 
dates  appear.  Is  not  In  the  same  category  as 
the  Tagne  and  Indefinite  account  app«irlng 
in  the  Rechnltser  Case,  supra.  The  subject- 
matter  of  the  action  la  so  far  Identified,  we 
think,  as  to  render  the  account  suffldent  to 
support  the  Judgment 

[41  A  very  liberal  rale  prevails  with  re> 
spect  to  statements  filed  before  JusUces  of 
the  peace;  and  this  should  be  so  because  of 
the  character  of  such  courte,  and  the  fact 
that  it  Is  common  for  a  plaintiff  there  to 
prepare  and  file  his  own  atataoent  or  ac* 
count  In  fiact,  such  court  Is  Intended  as  a 
forum  where  the  poor  man,  or  the  small 
litigant  may  obtain  redress  witibout  the  ex- 
pense of  employing  counsel.  It  Is  neces- 
sary, however,  that  any  statement  filed  be 
sufficient  to  sustain  a  Judgment  when  test- 
ed by  the  liberal  rule  applicable  thereto. 
The  account  before  us,  when  tested  by  that 
rule,  with  every  reasonable  Intendment 
which  should  now  be  indulged  in  its  favor, 
does  not  appear  to  be  fatally  Insufficient 

In  Grabbe  v.  Drayage  Co.,  42  Mo.  App. 
622.  this  court,  in  an  opinion  by  Rombauer, 
P.  J.,  beld  an  account  for  services  to  be  suf- 
ficient which  was  In  the  following  form,  viz.: 
"To  balance  due  for  wages  as  common  la- 
borer, ten  days,  $16.00"— the  date  of  the 
rendition  of  the  services  not  appearing. 
And  in  this  connection  see,  also,  Allen  v. 
McMonagle,  77.  Mo.  478;  Weese  v.  Brown, 
102  Mo.  299,  14  S.  W.  946 ;  Jarrett  v.  Mo- 
han, supra;  Flnley  v.  Dyer,  79  Mo.  App. 
604;  Fixture  Co.     Baseball  Co.,  supra. 

We  do  not  undertake  to  harmonize  the 
various  cases  on  the  subject  nor  to  Justify 
the  ruling  in  all  of  the  cases  Just  referred 
to,  under  the  rale  stated  and  here  sought 
to  be  applied.  We  refer  to  a  few  of  the 
many  cases  that  might  be  dted  merely  as 
showing  the  lengths  to  which  our  courts 
have  gone  In  sustaining  informal  and  rather 
indefinite  accounts  filed  before  Justices  of 
the  peace. 

II,  App^nt  assigns  as  further  error  that 
plaintiff  was  permitted  to  recover  for  serv- 
ices rendered  other  than  that  called  for  in 
the  account;  and  that  thereby  plaintiff  was 
permitted  to  plead  one  cause  of  action  and 
recover.  In  part  at  least,  upon  another.  This 
assignment  of  error  Is  predicated  upon  testi- 
mony of  plaintiff  at  the  trial  whlcb  made  It 


appear  that  a  part  of  the  services  rendered 
and  for  which  the  plaintiff  claimed  compen- 
sation were  performed  In  the  city  of  St 
Louis  and  not  In  Beltevlll^  IlL,  as  charged 
In  the  account 

II]  It  is  quite  true  that  it  is  no  more  per- 
missible for  a  party  to  bring  a  suit  before  a 
justice  of  the  peace  on  one  cause' of  action 
and  recover  on  another  than  it  Is  in  a  court 
of  record.  Turner  v.  McCook,  77  Mo.  App. 
196;  St  Louis  Trust  Co.  v.  Real  Estate  Co., 
82  Mo.  App.  260;  Green  v.  Crutcher,  143 
Mo.  App.  595,  128  S.  W.  768;  Griswold  t. 
Haas,  145  Mo.  App.  578.  122  S.  W.  781. 

In  the  case  before  us,  there  was  not  a  to- 
tal failure  of  proof  as  contem^lated  by  sec- 
tion 2021,  Rev.  Stat  1909.  buC  a  variance 
between  the  all^ations  of  the  statement  of 
the  cause  of  action,  as  contained  In  the 
account,  and  the  proof  offered  in  support 
thereof. 

[8]  And  section  1848,  Rev.  Stat  1909,  pro- 
vides the  manner  in  which  the  objecting  par- 
ty must  proceed  to  take  advantage  of  such 
variance.  It  is  also  well  settled  that  a  par- 
ty must  interpose  timely  objection  to  the 
admission  of  evidence  outside  of  the  scope  of 
the  pleadings,  grounding  such  objection  upon 
such  variance  between  the  pleadings  and  the 
proof. 

In  nsher.  etc.,  Co.  v.  Realty  Company.  159 
Mo.  062,  62  S.  W.  443,  the  court  said:  "It 
has  always  been  the  law  that  the  allega- 
ta and  probata  moat  correspond.  •  •  • 
That  a  party  cannot  declare  upon  one  cause 
of  action  and  recover  upon  another  la  axi- 
omatic in  our  law.  •  •  *  But  It  is  also 
equally  well  settled  in  our  state  that  timely 
and  appropriate  objection  must  be  made  to 
the  introduction  of  the  evidence  offered  on 
the  distinct  ground  of  a  variance  between  the 
allegata  and  probata,  and  that  the  objecting 
party  must  proceed  In  the  manner  provided 
by  section  2096.  Rev.  Stat  18S9  (now  section 
1846,  Rev.  Stat  1909),  otherwise  his  objec- 
tion will  not  be  considered.  *  *  •  And 
the  affidavit  setting  forth  in  what  respect  a 
party  has  been  misled  is  the  sole  test  of  the 
materiality  of  a  dlscr^ncy  between  the 
allegata  and  probata.  •  *  *  If  a  party 
fails  to  avail  himself  of  section  2096,  supra. 
In  the  trial  court  It  is  too  late  to  complain 
in  the  appellate  court"  Many  authorities 
are  dted.  See,  also,  Mellor  v.  Railway  Co., 
105  Mo.  455,  16  S.  W.  849,  10  L.  B.  A.  36; 
Harrison  v.  Lakenan,  189  Mo.  681,  88  S.  W. 
63;  Donovan  v.  Brewing  Co.,  92  Mo.  App. 
841;  White  v.  Gllleland.  93  Mo.  App.  310; 
Litton  V.  Railroad,  111  Mo.  App.  140,  85  S. 
W.  978,  and  authorities  dted;  Avery  v. 
Tucker,  137  Mo.  App.  428,  118  a  W.  672. 
And  the  fact  that  the  suit  Is  one  originally 
begun  before  a  justice  of  the  peace  cannot 
affect  the  application  of  this  rule. 

In  the  case  before  us  the  record  discloses 
that  appellant  did  not  interpose  timely  ob- 
Jectidn  below  to  the  Introduction  of  the  evi- 
dence whidi  It  is  noir  claimed  pennltted  a 
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rectrvery  upon  a  cause  of  action  different 
from  that  stated  In  the  account  It  is  trae 
that  the  record  reveils  a  brief  colloquy  be- 
tween counsel  and  the  court  respectlns  a 
portion  of  the  services  which  from  the  testi- 
mony appeared  to  have  been  rendered  in  the 
dty  of  bt.  Louis.  Howerer,  no  objection 
whatsoever  appears  to  have  been  inteipMed ; 
nor  was  any  exception  preserved  to  any  ac- 
tion of  the  court  In  the  premises;  and  no 
affidavit  of  snxprlse  was  filed.  This  being 
true,  unda  the  authorities  to  irtileh  we  have 
above  referred,  it  Is  now  too  late  for  the  ap- 
pellant to  complain  of  a  variance  between 
the  pleading  and  proof,  for  as  to  tlils  the  ap- 
pellant is  now  concluded  by  the  Jo^moit 

The  foregoing  are  the  only  assignments 
of  error  before  ns.  We  have  carefully  ex- 
amined Oiem,  and  our  conclurion  is  tl»t  they 
must  be  ruled  against  the  appellant  The 
Judgment  should  therefore  be  affirmed.  It 
Is  so  ordered.  * 

BBYNOUQS,  P.  J.,  and  KOBTONI,  J., 
cracur. 


GBBISSBB  V.  EMMONS  et  aL 
(Bprfngfleld  Gonrt  of  Appeals.  Missouri. 
Dec  11, 1913.) 

1.  Appkal  and  Esaos  (|  1008*)— Bitiew— 
QoEffrioKB  or  Fact. 

In  cases  tried  by  the  court  without  a  jury, 
where  no  findings  of  fact  are  requested  and  no 
declarations  of  law  given,  the  jadgment  will  be 
affirmed,  unless  it  it  so  manifestly  errooeouB  that 
it  cannot  be  sustained  upon  any  theory  under 
the  evidence. 

[Ed.  Is'ote.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §S  3955-3960.  3962-39W*;  Dec. 
Dig.  i  lOOa*] 

2.  AFFEAI.  AMD   Ebbor  (8  842*)— Bbvibw— 
Qxnisnons  of  Law  ob  Fact. 

Under  Rev.  St.  1909,  {  10,023,  providing 
that,  where  an  instrument  payable  on  demand  is 
n^otiated  an  onreasonable  length  of  time  after 
its  issue,  the  bolder  is  not  a  holder  in  due  course, 
where,  in  an  action  on  a  check  which  after  being 
indorsed  by  the  makers  and  a  third  person  was 
returned  to  die  makers  from  whom  it  was  stolen, 
it  appeared  that  plaintiff  about  30  days  after  the 
theft  indorsed  it  at  a  bank  for  the  benefit  of  the 
thief,  who  then  collected  the  proceeds  and  ap- 
propriated them  to  his  own  use,  it  was  a  ques- 
tion for  the  trial  court  sitting  without  a  Jury 
whether,  in  view  of  the  delay  in  the  presentation 
of  the  check  and  the  manner  in  which  pMntiff 
became  indoraer,  he  was  a  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  331&-8m:  I>ec.  Dig.  { 
842.*] 

Appeal  frcnn  Circuit  Court,  Jaq>er  County ; 
J.  D.  Perkins,  Judge. 

Action  by  Wilbelm  Oredlsser  against  B.  B. 
Emmons  and  others.   Judgment  for  defend- 
.  ants,  and  plaintiff  appeals.  Affirmed. 

I.  N.  Thrdkeld  and  C.  T.  Buckley,  both  of 
Joplln,  for  awellant  H.  S.  Miller,  of  JopUn, 
for  respondents. 

B0BBRT80N,  P.  J.  The  defen&nts  How- 
ard &  Brown  issued  to  the  other  defendant 


R.  B.  Emmons,  chetAs  on  a  bank  in  Ji^iUn, 
Ma,  which  said  Emmons  Indorsed  In  blank 
and  returned  to  Howard  ft  Brown.  The 
checks  were  thereafter  stolen  from  Howard 
&  Brown,  and  about  SO  iaya  later  the  plain- 
tiff indorsed  them  at  a  bank  in  Denver,  Colo., 
for  the  benefit  of  the  thief,  who  then  collect- 
ed the  proceeds  thereof  and  appropriated  the 
same  to  his  own  use.  At  the  time  the  plain- 
tiff indorsed  the  cheeks  they  bad  the  forged 
firm  name  of  Howard  &  Brown  thereon. 
This  suit  was  instituted  to  recover  the 
amount  of  the  checks  and  protest  fees. 

The  answer  sets  up  as  a  defense  Uie  facts 
as  to  the  theft  of  tiie  checks  and  the  indorso- 
meaxt  by  plaintiff,  and  alleges  that  the  in- 
dorsement by  Howard  &  Brown  was  a  for- 
gery, that  the  plaintiff  was  not  a  holder  In 
due  course  because  he  "did  not  negotiate  the 
same  in  the  regular  course  of  business  and  in 
good  fBlth,"  and  because  at  the  time  the 
plaintiff  Indorsed  the  checks  they  were  more 
than  30  days  old,  "thus  losing  their  negotia- 
bility, all  of  which  the  plaintiff  could  and  did 
kpow  from  the  date  of  said  checks." 

A  trial  was  had  before  the  court  wlttaout 
a  Jury  and  resulted  In  a  Judgment  for  the  de- 
fendants and  the  plaintiff  has  appealed. 

[1]  No  declaiatlouB  of  law  w«e  requested 
or  given,  and  no  complaint  la  made  in  the 
brief  filed  here  by  the  aKKllant  Questioning 
the  admission  or  rejection  of  testimony. 
"Where  no  specific  findin^i  of  fact  are  re- 
quested and  no  declaratiomi  of  law  ^ven,  un- 
less we  can  say  ttiat  upon  the  evidence  tba 
Judgment  of  ttie  chrcnit  court  la  so  manifest- 
ly erroneous  that  it  cannot  be  sustained  upon 
any  theory,  the  Judgment  must  be  affirmed." 
Stoepler  v.  SUberger,  220  Mo.  268,  289,  119 
S.  W.  418, 421.  The  logical  result  of  the  con- 
tention of  the  plaintiff  here  is  that  we  should 
declare,  as  a  matter  of  law,  that  the  Judg- 
ment of  the  trial  court  should  have  been  for 
the  plaintiff  and  against  these  defendants. 
To  so  hold  would  be  equivalent  to  saying  that 
if  there  had  been  a  Jury  trial,  the  court 
lAionld  have  directed  a  verdict  for  the  plain- 
tiff. Ordinarily,  and  in  this  case,  this  cannot 
be  donft  Cleveland  &  Aurora  Mineral  Land 
Co.  V.  Boss,  185  Mo.  101,  107,  36  S.  W.  216; 
Gannon  v.  Oas  Co.,  145  Mo.  502,  S17,  46  S. 
W.  968,  47  S.  W.  907,  43  li.  R.  A.  505;  Dyer 
v.  TyrreU,  142  Mo.  App.  467,  472,  127  S.  W. 
114;  Johnson  v.  Grayson,  230  Mo.  880,  S04, 
130  S.  W.  673. 

[2]  Our  Negotiable  Instrument  Law  (sec- 
tion 10,023,  B.  S.  1900)  reads:  "Where  an  In- 
strum^t  payable  on  demand  is  negotiated 
an  unreasonable  length  of  time  after  Its  Is- 
sue, the  holder  Is  not  deemed  a  holder  in  dne 
course."  The  plaintiff  In  making  out  his 
case  developed  tiie  delay  in  the  presentation 
of  the  checks  and  the  manner  In  which  he 
became  indorser,  and  therefore  raised  as  an 
issue  of  fact  to  be  determined  by  the  trial 
court  the  question  of  the  unreasonable  length 
of  time  In  the  presentation,  and  raised  the 
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issue  as  to  whetber  or  not  he  could  be  deemed 
a  holder  In  due  course  upon  this  one  point 
alona  What  was  a  reasonable  length  of 
time  under  the  circumstances  In  this  case, 
to  say  the  most  In  behalf  of  the  plaintiff, 
was  solely  a  Question  of  fact  for  the  court  as 
a  trier  of  the  facts.  If  the  burden  of  proof 
was  not  cast  upon  the  plaintiff  by  section  10,- 
029,  R.  8.  1909,  by  reason  of  the  fact  that  It 
may  be  said  that  defendants  became  bound  on 
the  checks  prior  to  the  acquisition  of  the  de- 
fective title  by  the  tblet  yet  there  was  testi- 
mony tending  to  prove,  ii  not  conclusively 
proving,  that  plaintiff  was  not  a  holder  in 
due  coarse  under  section  10,023.  Under  the 
law,  as  It  stood  In  this  state  before  the  enact- 
ment of  the  Negotiable  Instrument  Law,  we 
should  have  to  affirm  the  Judgment  Farm- 
ers' Nat.  Bank  v.  Dreyfus,  82  Mo.  App.  899. 
We  do  not  see  that  any  change  has  been  made 
by  that  act  on  this  point. 

There  being  no  declarations  of  law,  nor 
objections  to  the  Introduction  or  rejection  of 
testimony,  there  la  nothing  left  for  us  to  do 
but  affirm  the  Judgment  of  the  trial  court 
Affirmed. 

STUBGIS.  X,  concarft  FARBINQTON,  J., 
concnra  In  a  Borate  opinion. 

FABBINOTON,  3.  (concurring).  I  concur 
in  the  foregoing  opinion,  and  believe  the  Judg- 
matt  should  be  affirmed  for  the  further  rea- 
son that  the  trial  court  was  amply  Justified 
In  finding  that  the  handling  and  keying  of 
the  checks  by  respondents  was  not  such  as 
to  convict  them  of  n^Ugene& 


BATTLES  et  al.  v.  UNITED  EYS.  CO.  OF 
ST.  LOUIS. 

(St.  Louis  Court  of  Appeals.   Missouri.   Dec.  2, 
1913.   Beheari_^^Denied  De&  16, 

1.  TaiAi.  (I  418*)— DBKiraBBR  to  Eviobrob— 
Waives. 

Defendant  by  itself  putting  In  evidoicc,  aft- 
er demurring  to  plaintiff's  evidence,  thereby 
waived  its  demurrer,  bo  that  both  plaintiff's  and 
defendant's  evidence  will  be  considered  on  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  ft  981;  Dec  Dig.  |  41&*] 

3.  Stkeit   Rahaoaos   ({  102*)— Injuuxs— 

Fboxihate  Cause. 

The  injai;y  must  have  proximately  resulted 
from  the  negligence  complained  of  to  authorise 
a  recovery,  though  such  negligence  was  alleged 
to  be  in  violating  a  speed  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  186,  194,  200,  203;  Dec. 
Dig.  I  102.*] 

3.  Stbeet  Railboaos  (S  112*)— Iiwubdw— 
Pbesuhptions  or  Nkoliobnce. 

The  fact  that  a  street  car,  which  caused  the 
injury,  was  running  at  the  time  at  a  speed  pro- 
hiUtsd  by  ordinance  does  not  raise  the  presump- 
tion that  the  injury  was  caused  by  such  exces- 
sive speed. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
Gent  Dig.  H  227,  228;   Dec.  Dig.  | 


4.  NiouosnaE  ^  184*)— pBozniui  Caubb— 

BVIDINCB. 

A  causal  connection  between  the  alleged 
negligence  and  the  injuty  need  not  be  shown  by 
direct  evidence,  but  may  appear  by  a  fair  iixSer- 
ence  bom  the  drcomstanoes  proired. 

[Ed.  Note.— For  other  cases,  see  N^ligenccL 
Gent  Dig.  H  267-270,  272»  278;  Dm.  Dig.  f 
184.*] 

5.  Stbeet  Baixboadb  (|  114*)— Sunrzonnor 
or  Evidence— Pboxiicate  Cause. 

Evidence  in  an  action  for  the  death  irf  a 
small  boy  by  being  struts  by  a  street  ear  keld 
not  to  show  that  tbe  excesrive  speed  of  the  ear 
was  the  proximate  cause  of  death. 

[Ed.  Note.— For  other  case%  see  Street  Bail- 
roads,  Cent  Dig.  U  239-260;  Dec.  Dig.  i 
114.*] 

&  Appbai.  and  Ebboe  (§  927*)— Bbvibw  ok 

Deuubbeb  to  Evidence. 

In  reviewing  a  ruling  overruling  a  demurrei 
to  plaintiff's  evidence,  plaintiff  most  be  fAwva 
tbe  benefit  of  every  reasonable  infeienee  lairiT 
deducible  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  291^^2917,  8W  8768. 
4024;  Dec.  Dig.  I  JeT.*J 

7.  NBouGBircB  (f  184^— Fmor— PBoxniAiB 

Cause. 

Plaintiff  must  prove  that  the  alibied  neg- 
ligence proximately  caused  the  Injury,  hy  evi- 
dence which  amounts  to  mora  tlian  mete  coai- 
jecture. 

[Ed.  Note^For  other  easesL  see  NegUgenee, 
Cent  Dig.  H  267-270;  2131278;  Ded  DAiTi 
134.*  3 

8.  Stbebt   BAtLBOAnS    (I   112*)— Ihjubieb— 
BuBDEN  or  Faooi^PaoxiifATB  Gausb. 

The  burden  was  on  one  suing  for  a  boy's 
death  by  being  struck  1^  a  street  car  to  show 
that  the  accident  was  proximately  caused  by  the 
negligence  alleged. 

[Ed.  Note.— For  other  casea,  see  Street  Ball- 
road^  Gent  Dig.  H  2277^;   Dwl  Dig.  | 

0.  StBEBT  BaXLBOAOB  81*)— IlTJUBIBS— NbO- 

uqekob. 

The  failure  of  a  street  car  to  i^ve  warning 
on  approaching  a  crossing  is  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Street  Ball* 
roads.  Cent  Dig.  ff  172-177;  Dec^  Dig.  i  81.*] 

10.  StBBBT   BaXIBOADS  114*)— IHJUBIBS— 
SUFFICIElfOX     or     BVIDEKCB  —  PBOXXMAIX 

Cause. 

Evidence  In  an  action  for  the  deaHi  of  a 
small  tx^  by  being  stroek  by  a  street  car  hM  to 
show  that  failure  to  sound  a  gong  was  not  tlw 
proximate  cause  of  the  boy's  death. 

[Ed.  Note.— For  other  case^  see  Street  Bail- 
roads.  Cent  Dig.  H  23»-^;   Dtc.  Dig.  I 

11.  StBBBT   BaXLBOADfl  ({  U4^XlfJUBIX»- 

SumoiBiroT  or  Btidxnob— Dsncn  a 

FBnDKB. 

Evidence  In  action  for  the  death  of  a  small 
boy  by  being  struclc  by  a  street  car  keld  not  ta 
show  that  there  was  such  an  impact  of  the  boiS 
against  the  front  of  the  fender  so  as  to  causa  it 
to  automatically  drop,  and  hence  its  failnra  to 
drop  did  not  show  that  it  was  defective. 

[Kd.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  {ft  23MA>;  Dee.  Dig.  I 
114.*] 

12.  Stbeet  lUiLSOAne  ({  06*)— Ikjttbibb— 
Neqligehcb— Act  in  Euebobnot. 

Where,  when  he  saw  a  boy  on  the  track,  the 
motorman  bad  only  an  Instant  in  which  to  act, 
and  immediately  reversed  and  applied  tbe  air 
brakes,  Iwlievlng  he  did  not  have  time  both  to 
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do  that  and  lower  tbe  tender,  It  cannot  be  said 
that  he  was  neglisent  in  not  lowering  the  fender, 
though  he  may  hare  erred  In  ju^ment. 

[Ed.  Note.— For  other  caaea,  see  Street  Bail- 
rMda,  Cent  Dig.  U  179.  180.  202;  Dec.  Dig.  { 

13.  Death  (J  68*>— PsKSuicpTionB— Oohtbibit- 

TOBT  NBGUOKNCB. 

The  role  that  It  la  presomed  that  a  dece- 
dent was  not  guilty  of  contribatory  negligence, 
where  no  one  saw  the  accident,  would  not  apply 
where  there  was  evidence  by  eyewitnesses  tend- 
ing to  ihow  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  iS  7B-78;  Dec.  D]sr|6&*3 

14.  NxaUQinGX  (I  8S*)— COHTUBUTOIT  Nk- 
UOKNOB— InrANT. 

A  child  of  tender  years  may  comprehend 
certain  dangers  so  as  to  be  guUty  of  negligence 
as  a  matter  of  law,  and  will  be  held  negfifent  If 
he  does  so,  or  If  the  danger  la  obrlons  to  one  of 
his  age. 

[Ed.  Note.— For  other  cases,  see  NegUgeaee, 
Cent  Dig.  |$  121-128;  Dec  Dig.  {  8B.*] 

15.  Stssbt  Bailboadb  (|  114*)— Injitbikb— 
Actions— SuFiTcjxHCT  of  Evidence. 

firidence  in  an  action  against  a  street  car 
company  for  the  death  of  a  small  boy  by  being 
Btrnck  by  a  car  held  to  show  that  the  boy's 
death  waa  caused  by  his  oifrn  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
r^diL  Gent  Dig.  ff  2^-^;   Dec.  I>ig.  t 

A]n>eal  from  Qrcolt  Court,  SL  Lonla  Coon* 
ty ;  6.  A.  Wurdeman,  Judge. 

Action  by  Carroll  W.  Battles  and  another 
against  tbe  United  Ballways  Company  of  St 
Louis,  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Beversed  without  remand. 

Boyle  ft  Priest,  of  St  Lonla,  Klskaddon  ft 
Klakaddon,  of  Clayton,  and  Elmer  C^  Adklns, 
of  St  Louis,  for  appellant  Franda  M.  Cm^ 
lee,  of  St  LoulB,  for  respondents. 

ALLEN,  J.  This  Is  an  action  Instituted  by 
respondents,  husband  and  wife,  for  the  death 
of  tlielr  minor  son.  Shelby  Battles,  through 
the  allejged  negllgmce  of  the  defendant 
Plain  tiffs  recovered,  and  the  defendant  proa- 
ecutee  the  appeaL 

Beapondents'  minor  ion  met  death  by  i» 
tog  Btrock  and  run  over  by  tme  of  defendant's 
street  cars  in  the  dty  of  Maplewood,  St. 
Louis  county,  on  Manchester  avenue,  a  public 
street  of  aald  <dt7,  on  October  81«  1910.  at 
about  U  o'doek  a.  m. 

The  Pleadinga. 

TbB  potion,  wlildi  la  quite  Iaiffth7»  counts 
upon  aeireral  different  theoidea  of  neSllgence. 

The  first  assignment  of  negligence  charges, 
in  sobstance.  that  the  car  irtdCh  Btmefc  and 
klUed  deceased  was  bdng  operated  at  the 
time  at  an  ''excesriTe,  dangwooB,  and  nn- 
lawfol  rate  of  owed*"  and  <me  that  was  neg- 
ligent at  common  law.  in  view  of  tlie  ^ct 
tittt  It  was  bidng  operated  tbtoagb  a  mickly 
populated  portion  of  the  dty  of  Maplewood, 
and  wUch  was  moCh  frequented  by  children. 

Tbe  second  diarge  ta  negUgence  Is  that 
4^endant^B  motorman  in  charge  of  the  car 


whidi  Btrnck  and  killed  deceased  was  negli- 
gent In  failing  to  sound  a  gong  or  bell  as  the 
car  approached  and  passed  another  cs'  going 
In  tbe  opposite  direction  upon  an  immediate- 
ly adjacent  and  parallel  tr&dk.. 

Tbe  third  assignment  of  negligence  duties 
a  violation  of  a  mnuldpal  ordinance  of  Uie 
dty  of  Maplewood.  In  that  the  car  wbidi 
struck  and  killed  deceased  was  being  operat- 
ed at  a  rate  of  iveed  in  exoesa  of  IS  mUee 
pet  hour.  In  violation  of  said  ordinance. 

Tbe  fonrtb  assignment  of  negligence 
charges  a  violation  of  another  ordinance  of 
said  dty  of  Maplewood  requiring  street  cars 
to  be  equipped  with  fenders  "projecting  f^om 
the  front  platforms  of  all  salds  cars,  and  de* 
signed  to  catdi  and  sustain  any  human  be- 
ing \rtio  may  be  in  the  way  of  said  car.** 

The  fifth  assignment  of  n^Ugence  also 
charges  defendant  with  a  failure  to  equip  Its 
cars  with  a  fender  of  the  detign  required 
by  the  mnnldpal  ordinance  aforesaid,  and 
that  in  lieu  thereof,  defendant  had  equipped 
the  car  in  question  with  a  fender  of  a  dif- 
ferent diaracter  and  design,  describing  the 
latter.  And  It  is  alleged  that  the  device 
which  defendant  thus  adopted  was  defectlTe 
in  design  and  construction,  and  ineffective  to 
accompllsb  tbe  results  intended  by  the  ordi-. 
nance. 

The  slxtb  assignment  of  negligence  also 
chaiges  a  violation  of  the  ordinance  respect- 
ing the  equipment  of  cars  with  fenders,  and 
charges  that  the  defendant  had  undertaken 
to  provide  and  equip  its  said  car  with  a  de- 
vice or  guard  Intended  to  accomplish  the 
same  result  aa  was  Intended  by  said  ordi- 
nance, viz.,  to  catch  and  sustain  any  person 
in  the  way  of  and  struck  by  said  car;  but  it 
Is  diarged  that  the  defendant  negligently 
failed  to  keep  anch  device  or  guard  in  work- 
ing order  and  condition,  and  permitted  it  to 
become  broken,  defective,  and  out  of  order, 
whereby  it  failed  to  operate,  and  by  reason 
whereof  the  deceased  was  drawn  mder  tbe 
car  and  killed. 

The  seventh  charge  of  negligence  Is,  In  sub- 
stance that  tbe  defendant's  motorman  In 
charge  of  the  car  which  struck  and  killed 
deceased  could  have  lowered  the  fender  with 
which  the  car  was  equipped,  by  operating  a 
certain  lever,  In  time  to  have  prevented  tbe 
Injury  and  killing  of  deceased,  and  n^Hlgent- 
ly  failed  so  to  do. 

The  answer  is  a  general  denial  and  a  plea 
averring  that  the  deceased  waa  killed 
tbrough  bis  own  n^Ugoiee  and  inevitable 
acddent 

Flalntltts*  Oaat. 

Manchester  aTOnoe^  at  and  about  the  point 
where  plaintiff^  son  was  stnuft  and  mn  over 
by  defendant's  car,  extmds  east  and  west, 
tbe  central  portion  of  the  street  being,  at  the 
time,  occupied  by  donUe^  parallel,  street  car 
tracks  of  the  d^endant  which  extended  west 
to  Sutton  avenue,  where  tbey  turned  to  the 
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south  alQiig  the  Iatter.8treet  PlalntUfa'  son, 
a  boy  of  nine  years  of  age,  was  struck  by  a 
west-bound  car  on  Manchester  avenue,  be- 
tween two  cross  streets,  viz.,  Sntton  avenue 
on  the  west  and  Arthur  avenue  on  the  east, 
and  nin  over  and  killed ;  his  body  being  drag- 
ged some  distance  west.  The  evidence  dis- 
closes that  the  car  which  struck  him  did  not 
carry  passengers,  but  was  an  "express  car," 
which  made  but  few  stops. 

Plaintiffs  offered  no  eyewitness  to  the  ac- 
cident That  is  to  say,  none  of  plalntUFs' 
witnesses  saw  the  boy  before  he  was  strudc 
by  the.  car.  Some  of  them  heard  the  crunch- 
ing and  grinding  noise  made  by  the  car  when 
the  motorman  thereof  attempted  to  stop  it, 
their  attention  being  attracted  thereby,  and 
saw  a  cloud  of  dust  raised  by  the  car  In  thub 
coming  to  a  stop.  And  two  witnesses  testified 
to  seeing  the  boy's  hat  fly  in  the  air  at  this 
time.  Other  witnesses  for  plalntlfTs  only 
saw  the  car  after  it  had  stopped.  The  testi- 
mony of  plaintiffs'  witnesses,  and  which  is 
vndlsputed,  was  that  when  the  car  came  to 
a  atop  the  boy's  body  was  under  the  rear 
wheel  of  the  forward  truck  of  the  car,  on  the 
south  rail  of  the  west-bound  or  north  track ; 
and  that  he  was  then  dead,  and  his  body 
tri^tfully  mangled. 

Plaintiffs*  evidence  went  to  show  that  the 
boy  was  struck  by  the  car  in  front  of  the 
Banner  Xiumber  Company's  building,  situat- 
ed on  the  north  side  of  Manchester  avenue, 
and  that,  after  striking  him,  the  car  dragged 
his  body  west  until  it  came  to  a  stop  about 
opposite  Mrs.  Bay's  restaurant,  or  lunch 
room,  also  situated  on  the  north  side  of  the 
street  Plaintiffs'  evidence  was  that  the  dis- 
tance which  the  car  thus  ran  after  striking 
the  tioy,  before  coming  to  a  stop,  was  about 
116  feet 

Tbe  testimony  of  plaintiffs'  witnesses  was 
'to  the  effect  that  the  car  was  going  quite 
rapidly  at  the  time  that  it  struck  the  boy, 
thoogh  much  of  this  was  by  way  of  condu- 
sions  or  opinions  of  the  witnesses,  who  used 
such  expressitms  as:  "Awful  fast";  "very 
fast";  "much  hister  than  ordinary."  One 
wltnesB,  however,  estimated  that  the  car 
was  running  from  20  to  25  miles  per  hour. 
This  witness  stated  that  he  first  saw  the 
car  when  it  was  east  of  Arthur  avenue; 
that  his  attention  was  attracted  to  it  because 
of  Its'rapld  speed;  that  he  came  out  of  Mrs. 
Bay's  restaurant,  or  lunch  room,  and  start- 
ed to  cross  the  street,  when  he  hesitated  on 
aocotint  of  the  speed  with  which  the  car  was 
approaching;  that  he  saw  a  passenger  car 
going  east  on  the  other  or  south  track,  and 
which  passed  the  west-bound  express  car; 
but  that  though  he  was  looking  east,  toward 
the  approaching  express  car,  he  did  not  see 
it  strike  the  boy;  that  he  saw  a  cloud  of 
dust  rise  from  the  car,  opposite  the  Banner 
Lumber  Ck)mpany's  building,  and  noticed  that 
the  car  b^an  to  slacken  speed,  and  be  thm 
proceeded  on  across  the  street 

One  witness  said  Uiat  the  car  was  going: 


twice  as  fast  as  she  had  ever  seen  passenger 
cars  run  in  that  neighborhood.  And  another 
witness  testified  pasSei^er  cais  ordinarily 
ran  along  there  about  16  miles  per  bowt — 
sometimes  as  high  as  20. 

Witnesses  for  plaintiffs,  who  were  near  the 
scene  of  the  accident,  testified  that  they 
heard  no  hell  or  gong  sounded.  It  was 
shown  that  this  part  of  Manchester  avenue 
was  a  mixed  business  and  residence  street 
of  the  city  of  Maplewood,  frequented  by  chil- 
dren, especially  by  those  attending  a  school 
some  blocks  west  On  behalf  of  plalntifBs 
there  was  testimony  that  the  car  was  equip- 
ped with  a  fender;  that  the  latter  consist- 
ed of  two  parts,  one  part  the  bumper,  be- 
ing made  of  perpendicular  slats  extending 
along  the  front  end  of  the  car,  and  the  oth- 
er part  being  underneath  the  platform  in 
front  of  the  trucks,  and  which  was  referred 
to  as  an  "apron"  or  "scoop."  It  was  shown 
ttiat  the  latter  normally  stood  seven  or  eight 
inches  amove  the  street  and  could  be  low- 
ered by  the  motorman  by  pulling  "a  handle." 
And  there  was  testimony  to  the  effect  that, 
after  the  car  in  question  had  8top];}ed,  this 
"apron"  or  "scoop"  stood  In  its  normal  posi- 
tion, indlcaUng  that  It  had  not  b^  low- 
ered. 

An  ordinance  of  the  city  of  Maplewood 
was  introduced  in  evidence  limiting  the 
speed  of  street  cars  to  15  miles  per  hour. 
The  ordinance  of  said  city  providing  that 
street  cars  should  be  equipped  with  fenders 
of  a  certain  design  was  also  IntroducecU 
but  the  court  at  the  instance  at  tbe  plain- 
tiffs, charged  the  Jury  not  to  consider  the 
provisions  of  that  ordinance  in  arriving  at 
a  verdict 

Sncb  was  tbe  case  made  for  plalntlfb. 

Defendant's  Evidence. 

On  behalf  of  defendant  several  eyewit- 
nesses to  tlie  tragedy  were  produced.  One 
of  these  was  a  boy  ten  years  of  age,  who 
had  been  a  playmate  of  plalntUTe^  deceased 
son.  This  witness  was  riding  on  a  bicycle 
along  the  north  side  of  Manchester  avenne, 
about  opposite  the  Banner  Lumber  Compa- 
ny's building,  at  the  time  of  the  accident 
He  testified  that  he  saw  Shelby  BatUes  on 
the  lower  step  of  the  east-bound  car;  that 
the  latter  got  on  this  car  Just  as  It  came 
around  the  curve  at  Sutton  avenue,  the  next 
street  west  and  where  the  car  had  stopped 
to  take  on  passengers;  that  whra  tliis  east- 
bound  car  got  opposite  the  Banner  Lumber 
Company's  place,  the  deceased  Jumped  off 
of  the  car  and  ran  behind  it  toward  the 
north;  that  he  passed  about  a  foot  or  two 
feet  behind  the  rear  end  of  the  east-bound 
car,  and  ran  directly  in  front  of  the  west- 
bound car  at  about  two  feet  from  It;  that 
"the  two  ears  were  even  when  he  got  hit" 
meaning  that  the  front  end  of  the  wast- 
bound  car  was  about  even  with  the  rear  wd 
of  the  east-bound  car  when  ihe  boy  was 
struck.  The  witness  stated  that  tbe  deoea*- 
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ed  "grabbed  for  the  window,  aod,  Jnst  as  be 
missed  tbe  window,  be  bollered,  and  tbe  car 
knocked  blm."  He  stated  tbat  be  meant 
tbe  front  whidow  of  the  express  or  west- 
bound car,  L  e.,  a  window  In  tbe  vestibule 
around  tbe  front  platform  thereof.  He  stat- 
ed tbat  tbe  express  car  bad  stopped  east  of 
Arthar  aTenue,  at  a  dairy,  which  It  appears 
was  aboDt  410  feet  from  the'  point  where 
the  boy  was  stmcfc.  He  saM  that  the  car 
was  going  quite  rapidly,  however,  when  It 
Btmdi  the  boy,  and  that  tbe  witness  beard 
no  bell  or  gong. 

The  motorman  In  charge  of  defendant's 
west-bound  car  testified  tbat  at  tbe  time  of 
tbe  accident  It  was  proceeding  In  his  judg- 
ment, at  abont  the  rate  of  10  or  12  miles  per 
hour ;  that  be  had  stopped  at  the  dairy  east 
of  Arthur  avenue;  that  he  sounded  the 
gong  at  the  crossing  «f  the  latter  street, 
and  that  he  also  sounded  It  as  the  eas^ 
bound  car  apjnroacbed  and  passed  htm ;  that 
the  first  that  he  saw  of  plalntifts*  son  was 
just  when  the  front  end  of  his  car  became 
even  with  the  rear  end  of  the  east-bound  car ; 
tbat  the  boy  came  around  from  behind  the 
east-bound  car  and  that  the  wltiMSs  didn't 
see  him  nnttl  be  was  about  two  feet  from  the 
west-bound  car,  when  the  boy  dropped  on  tbe 
trat^,  striking  the  fender,  going  under  the 
car  along  the  south  rail.  The  motorman  fur- 
ther teEtlfled  that  upon  seeing  tbe  boy  he 
Immediately  "reversed  the  car" ;  that  the 
wheels  began  to  grind,  and  threw  up  dust  as 
blgb  as  the  car;  that  when  he  felt  tbe  re- 
verse "take,"  he  was  afraid  that  be  might 
back  the  car  over  the  boy,  and  he  applied  the 
air  brakes ;  and  tbat  he  thought  that  tbe  car 
came  to  a  stop  In  "about  a  car  length,  or  a 
car  length  and  a  half,"  the  car  being  about  38 
feet  long ;  that  when  the  car  came  to  a  stop 
the  boy's  body  was  under  the  second  wheel 
of  the  front  track  on  the  south  rail '  of  tbe 
westrbonnd  car,  and  tbat  tbe  car  had  to  be 
moved  slightly  forward  to  extricate  it.  The 
motorman  testified  that  he  did  not  drop  the 
fender.  He  explained  In  a  general  way  the 
construction  of  the  fender,  which  went  to 
show  that  the  portion  thereof  extending 
across  the  front  of  tbe  car  was  Intended  as  a 
sort  of  bumper;  and  that  the  latter  was  con- 
nected with  a  wheti  gnard,  which  plaintiffs' 
witnesses  referred  to  as  an  "apron"  or 
"scoop";  that  a  fender  of  this  design  is  in- 
tended to  operate  automatically,  so  that 
when  something  bits  tbe  front  portion  or 
bumper  it  will  cause  the  wheel  guard  under- 
neath the  platform  of  the  car  and  immediate- 
ly in  front  of  the  front  wheels  to  drop  to  the 
track ;  bnt  that  the  wheel  guard  may  also  be 
operated  by  a  lever  In  reach  of  the  motor- 
man  on  the  car.  The  witness  tesUfled  that 
be  had  never  flieretofore  had  an  occasion  to 
drop  this  wheel  guard,  and  tbat  he  did  not 
attempt  to  do  so  at  the  time  in  question.  In 
this  connection  be  stated,  on  direct  examina- 
tion, that  the  boy  was  nniaer  the  car  before 


be  could  operate  the  fender,  saying :  "Tbe 
whole  thing  happened  in  a  couple  of  seconds 
from  the  time  I  saw  the  boy  until  the  time 
I  ran  over  him."  On  cross-examination,  he 
said  that  the  fmder  could  be  operated  or 
droMTed  by  giving  It  a  little  Jerk,  puUlng  it 
a  few  Inches,  though  the  handle  of  tbe  lever 
to  be  used  therefor  was  situated  lower  than 
the  air  brake  and  "controller."  On  cross- 
examination,  he  was  iwessed  to  state  why  be 
did  not  pull  the  lever  and  drop  the  fender. 
A  portion  of  his  testimony  was  as  follows : 
"Q.  Now,  why  did  you  not  pull  that  lever 
and  drop  that  fender?  A.  I  told  yon  I  did 
not  think  I  had  time,  the  boy  was  out  of 
my  cdgbt  ao  fast  and  I  Just  thought  I  would 
make  tbe  stop.  Q.  You  thought  yon  could 
stop  in  tbat  distance?  A.  I  thought  I  had 
better  try  to  make  the  stop.  Q.  Zoa  saw  the 
boy  disappear,  as  you  say,  under  the  car?  A. 
I  know  I  could  not  atop.  Q.  Then  why  did 
you  not  lower  tbe  fuider?  A.  I  reversed  the 
car;  I  didn't  know  that  I  would  go  over  bim 
at  all.  Q.  You  tbought  you  bad  time  to  stop 
the  car  so  that  you  would  not  go  over  him? 
A.  Yes,  sir.  Q.  Then  why  did  you  not  lower 
tbe  fender?  A.  Just  like  I  told  yon,  I  didn't 
bave  the  time.  *  *  *  Q.  You  just  didn't 
think  about  it?  A.  I  just  didn't  have  tbe 
time.  I  thought  I  would  rather  try,  I  better 
try  to  stop  the  car.  Q.  Even  though  you  saw 
bim  going  down?  A.  I  never  saw  the  boy 
until  he  was  abont  two  feet  away  from  me 
right  in  front  of  my  car.  Q.  That  Is  the  only 
explanation  you  can  give  as  to  the  reason 
why  youi  did  not  drop  that  fender  under  the 
circumstances?  A.  Of  course  I  did  not  think 
I  bad  time ;  I  thought  I  would  do  better  by 
stopping.  Q.  Even  under  the  circumstances 
in  which  you  saw  that  boy?  A.  Yes,  sir;  it 
was  just  as  I  say,  he  was  only  a  foot  or  two 
away  from  me  when  I  saw  him.  •  •  •  Q. 
If  you  hadn't  attempted  to  stop  you  would 
have  had  plenty  of  time?  A.  If  I  Just  drop- 
ped the  fender?  Q.  Yea,  sir.  A.  I  could 
not  do  the  both  things  In  just  a  second." 
Respecting  the  manner  In  which  the  boy  was 
struck,  as  bearing  upon  the  automatic  opera- 
tion of  the  fender,  the  motorman,  on  direct 
examination,  testified  that  the  boy  "dropped 
on  the  track  and  went  under,  hit  the  fender, 
and  the  boy  went  rlgbt  down  on  the  south 
ralL"  On  cross-examination,  on  being  ques- 
tioned in  regard  to  the  fact  that  the  fender 
had  not  worked  automatically,  he  said :  "It 
didn't  have  no  chance" ;  that  "Just  his  hand 
w8fs  hit  by  the  fender" ;  tbat  the  boy  was 
on  the  south  rail  and  seemed  to  sink  down 
upon  the  track,  before  the  l:ar  itself  struck 
him ;  and  that  he  didn't  see  the  fender  strike 
any  part  of  his  body.  On  redirect  examlna- 
Uon  he  said:  "His  Uttle  hand  Just  bit  the 
corner  of  the  fender ;  and  his  other  hand  bit 
the  bumping  thing  out  in  front ;  it  Is  below 
the  outside  of  the  fender  i  his  one  band  hit 
that  and  the  other  hit  the  fender." 
A  young  man  named  Aubr^  Kodling,  a 
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witness  for  defendant,  testified  tbat  be  was 
standing  in  front  of  a  tin  shop  Just  east  of 
the  Banner  Lumber  Company's  building; 
that  his  attention  was  first  attracted  by 
the  ringing  of  the  bell  or  gong  of  the  west- 
bound car  as  the  latter  was  passing  the  east- 
bound  car;  tbat  he  stepped  from  where  he 
was  first  standing  to  a  little  hallway  or  al- 
leyway between  the  Banner  Lumber  Com- 
pany's building  and  the  building  Immediately 
east  thereof ;  that  he  saw  the  deceased  ran 
behind  the  east-bound  car  directly  in  front 
of  the  express  car ;  that  the  boy  "Just  sunk 
right  down  and  fell  on  the  south  track,  just 
laid  his  one  hand  on  the  fender  and  the  oth- 
er hand  on  an  Iron  piece  that  comes  around 
the  fender,  underneath  the  fender ;  and  I 
heard  him  scream ;"  that  the-  deceased  "was 
no  more  than  two  or  three  feet  from  the  car 
when  he  sunk."  This  witness  testified  that 
the  west-bound  car  was  running  a  little  fast- 
er than  the  ordinary  passenger  car,  and,  as 
he  thought,  about  10  or  12  mfles  per  hour. 

Mrs.  Anna  Grant,  a  witness  for  defendant, 
testified  that  she  walked  along  Sutton  av- 
enue, and  then  turned  into  Manchester  av- 
enue, at  which  time  she  saw  two  little  boys 
on  a  bicycle,  and  deceased,  running  along  near 
the  bicycle;  that  the  east-bound  car  then 
passed,  stopping  at  the  Sutton  avenue  cross- 
ing to  take  on  passengers;  that  the  boys  on 
the  bicycle  crossed  over  the  tracks  to  the 
north  side  of  the  street,  but  tbat  the  deceased 
kept  running  along  the  south  side  thereof, 
near  the  car  which  was  proceeding  east  at 
a  moderate  rate  of  speed;  that  she  watched 
the  boy,  and  the  conductor  of  that  car,  who 
was  on  the  back  platform,  and  tbat  the  boy, 
instead  of  jumping  on  the  car,  suddenly 
"dodged  back  of  the  car,  and  the  first  thing 
I  saw  him  on  the  ground."  That  the  boy 
got  no  farther  than  the  south  rail  of  the 
west-bound  track ;  that  she  had  not  noticed 
the  west-bomid  car  until  "the  boy  got  right 
against  It" ;  "his  little  left  hand.  I  saw  that 
Just  in  motion  like  that,  but  his  little  right 
hand  I  did  not  notice  at  all;  he  just  hesitat- 
ed like  that  and  that  was  the  end  of  it,  it 
just  went  as  quick;  when  I  looked  I  just, 
well,  it  was  done  so  quickly  I  could  not  tell 
It  or  express  it."  Again  this  witness  says 
that  the  deceased  "dodged  the  car  (meaning 
the  east-bound  car)  and  went  right  in  front 
of  the  express  car."  And  again  she  said  "be 
dodged  back  of  the  car  and  run  into  the  oth- 
er car.  It  wasn't  a  second  of  doing  the  whole 
performance."  And  she  stated  that  '^e 
back  of  the  passenger  car  and  the  front  part 
of  the  express  car  just  came  on  a  level  there, 
just  as  the  boy  ran  in  front  of  IL"  She 
stated  that  she  heard  no  bell  or  gong,  but 
that  all  of  her  attention  was  directed  to  the 
boy's  movements. 

Frank  Derkovlz,  a  barber,  was  a  witness 
for  defendant  He  testified  that  he  was 
standing  In  his  barber  shop  on  the  south 
side  of  the  street ;  that  he  saw  deceased  pass 
on  the  step  of  the  east-bound  car,  and  that 


he  saw  him  Jump  down  about  the  middle  of 
the  block  and  run  behind  that  car  In  front 
of  the  express  car.  He  said  that  the  boy 
ran  perhaps  two  or  three  fe^  behind  the 
passenger  car,  across  the  track ;  that  "be  got 
kind  of  excited,  and  I  saw  him  at  the  same 
time  he  nm  right  under  the  car  himself;  he 
could  not  miss  the  car,  and  In  less  than  a 
second  tbat  liappened;"  that  tbe  boy  raa 
perhaps  two  or  three  feet  in  front  of  the  ex- 
press car.  When  asked  as  to  how  tbe  boy- 
fell,  be  said:  "I  don't  know  myself;  when 
he  was  going  towards  the  car,  I  mean  flie 
express  car,  I  saw  him  just  so,  when  he  bad 
gone  so  ftir  I  got  kind  of  excited,  he  was  so 
scared  because  he  could  not  go  back,  he  was 
too  close  to  the  express  car."  This  witness 
said  tbat  he  did  not  hear  any  bell  or  gong, 
hut  could  not  say  tbat  one  was  not  sounded 
"for  be  paid  no  attention  to  that" ;  that  tbe 
express  car  was  "going  pretty  fast"  On 
cross-examination,  the  witness  stated  tbat 
when  he  first  saw  the  boy  he  became  excited, 
thinking  that  the  boy  would  be  killed,  and. 
that  at  tbat  Instant  his  telephone  rang,  and 
he  says,  "I  run  to  the  'phone  but  I  could  not 
answer  the  'phone,  I  come  right  away  bade 
and  I  see  that  car  was  stopped  and  be  was 
under  the  car.  He  could  not  escape,  he  was 
too  close  to  the  car."  And  in  response  to 
a  question  as  to  how  far  the  express  car  was 
away  when  he  started  to  answer  the  tele- 
phone, he  said:  "It  was  right  on  him,  but  I 
never  knew  myself  whether  what  to  do, 
where  to  go  first,  there  or  to  the  telephone 
*  *  *  when  he  started  to  run  (It)  was  two 
or  three  feet,  I  don't  know  because  I  never 
was  measuring  that,  but  that  was  about  tbe 
distance." 
Of  the  demurrer  to  the  evidence: 
I.  The  defendant  offered  a  peremptory  In- 
struction in  the  nature  of  a  demurrer  to  Uie 
evidence,  at  the  dose  of  plaintiffs'  case, 
which  the  court  reused,  and  in  like  mann^ 
Interposed  a  demurrer  to  the  evidence  at 
the  close  of  all  the  evidence  In  the  case, 
which  was  also  overruled. 

[1]  Respondents  now  say  that  since  appel- 
lant failed  to  stand  upon  its  demurrer  offered 
at  tbe  close  of  the  plaintiffs'  case,  and  pro- 
ceeded to  put  In  its  own  evidrace,  it  tboreby 
waived  the  demurrer  to  plaintiffs'  evidence, 
and  that  all  of  the  evidence  must  now  be 
considered,  in  reviewing  the  action  of  the 
trial  court  in  permitting  the  case  to  go  to 
the  Jury.  This  Is  quite  true.  That  is  to 
say,  appellant,  in  Introducing  evidence  after 
the  overruling  of  its  demurrer  at  the  close 
of  plaintiffs'  case,  took  the  chance  of  curing 
any  defect  or  supplying  any  omission  in  the 
case  as  made  by  plaintiffs.  It  did  not,  bow- 
ever,  waive  its  right  to  have  the  court's  rul- 
ing reviewed,  but,  touching  that  question,  the 
whole  evidence  is  now  to  be  looked  to,  no 
matter  by  whom  offered.  See  Klo<^enbrink  v. 
Railway  Co..  172  Mo.  678,  72  S.  W.  900; 
Graefe  v.  Transit  Co.,  224  Mo.  232, 123  S.  W. 
835 ;  Weber  v.  Strobel,  236  Ma  619,  139  & 
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W.  188;  Hllem  t.  Freeman,  180  Ha  App. 
106, 117  8.  W.  644 ;  Bailey  t.  Dry  Goods  Co., 
149  Ma  App.  666,  129  S.  W.  739:  Hltt  T. 
Hitt,  150  Ma  App.  631, 131  S.  W.  360. 
.  n.  Bespecttng  tbe  rate  of  apeeA  at  which 
Ihe  car  was  being  propelled  at  tbe  time  that 
It  strati  plaintlffB*  son,  the  oTldence,  as  we 
have  seen  above,  was  conflicting.  However, 
the  evidence  adduced  by  plalntlfb  tended  to 
show  that  the  car  was  bdng  operated  at  a 
rate  of  speed  in  excess  of  that  permitted  by 
the  ordinance,  and  at  a  speed  which  the 
triers  of  fact  would  jterhapa  have  been  Jua- 
tllled  In  finding  to  be  negligent.  In  view  of 
the  elrcmnstances,  regardlaa  of  the  ordi- 
nance. Had  the  evidoice  properly  connected 
the  striking  and  killing  of  plalntUtS'  son  with 
this  alleged  n^llgence  on  the  part  of  de- 
fendant, the  issue  would  undoubtedly  have 
been  one  for  the  Jury,  on  this  phase  of  the 
■saae. 

[21  But  it  te  Bzlomatie  In  the  law  of  n«^- 
gence  that  a  causal  connection  must  be  es- 
tablished between  Uie  injury  or  loss  suffer- 
ed and  the  neg^gence  charged.  In  other 
-n-ords,  a  recovery  cannot  be  had  unless  it 
appear  that  the  Injury  sustained  resulted 
proximately  from  the  negligence  complained 
of;  and  which  is  the  basis  of  plaintUfs'  ao> 
tton.  See  Kelley  t.  Railroad  Co.,  IS  Ma 
138;  Warner  v.  Kallroad,  178  Ma  12B,  77 
S.  W.  67;  King  t.  Railroad,  211  Mb.  1,  109 
W.  671;  MeOee  t.  Railroad.  214  Mo.  loa 
dt  S44.  114  S.  W.  88:  Schmidt  T.  Transit 
Co.,  140  Mo.  App.  182,  120  S.  W.  96.  And 
this  Is  trae  even  though  the  negligence  charge 
ed  Is  tiie  vloiation  of  a  municipal  speed  o^d^ 
nancew  King  v.  Railroad  Ca;  Sdunldt  v. 
Transit  Co.,  supra. 

CI]  For  tiie  fact  that  a  car  is  run  at  a 
rate  oS  speed  prohibited  by  aft'  ordinance,  at 
the  time  one  Is  Injured  by  It;  raises  no  pre- 
sumption that  the  injury  was  caused  by 
such  excessive  speed.  Schmidt  t.  Transit 
Co,  supra;  Bluedom  t.  Railroad  Ca,  121 
Ma  258,  2S  8.  W.  948;  EeUey  t.  Railroad 
Co.,  supra.  For,  as  is  said  in  Schmidt  v. 
Trauidt  Co.,  supra,  140  Mo.  App.  loa  dt.  187. 
120  S.  W.  07,  **ln  order  to  snx^rt  the  action. 
It  should  ai^ear  that  tlie  injury  would  not 
have  occurred  if  the  car  were  running  at  a 
speed  within  the  ordinance  limit" 

[4]  However,  it  is  not  necessary  that  such 
causal  connection  be  diown  by  direct  and 
podtiva  testimony:  It  Is  sufficient  If  it  be 
made  to  appear  by  reasonable  and  fair  In- 
ferowe  from  facts  and  drcnmstances  estab- 
lished In  evidence.  See  Schmidt  t.  Transit 
Co.,  supra,  140  Ma  Ami.  loc.  dt  187,  120  & 
W.  06;  Stotler  t.  Railroad  Co.,  200  Mo.  loa 
dt  135,  136,  06  8.  W.  fi09,  and  cases  dted. 

[I]  In  the  case  before  us,  It  Is  quite  dear 
that  the  evidence  adduced  on  behalf  of 
plaintiffs  wholly  foiled  to  establlA  any  caus- 
al oonnectUm  between  the  alleged  excessive 
speed  of  the  ear  and  the  killing  of  plalntUte* 
son.  Not  only  was  there  no  direct  and  posi- 
tive testimony  tending  to  show  Oiat  the  in- 


Juty  would  not  have  occurred  had  the  car 
been  running  at  a  rate  of  speed  within  tlie 
orfflnance  limit  or  at  a  rate  whidi  could  not 
be  found  to  be  n^Ugent  at  common  law,  but 
Oiere  were  no  fads  or  drcumstances  In  evi- 
dence from  which  tills  could  be  fftirly  and 
reasonably  inferred.  From  plalnturs*  evi- 
dence, as  detailed  above,  it  will  be  readily 
seen  that,  so  ftr  as  concerns  thia  phase  of  the 
case,  nothing  was  shown  respecting  the  kill- 
ing of  plalntlfli^  scm,  beyond  the  ftd  that  he 
was  struck  and  killed  tiie  car,  coupled 
with  testimony  tending  to  show  that  the  car 
was  being  propdled  at  the  time  at  an  un- 
lawfDl  rate  of  speed.  Manifestly  this  alone 
was  Insuffldent  to  entitle  plalntllh  to  re* 
cover,  for  the  vital  link  is  ndssbig,  necee- 
sary  to  couple  the  injury  with  tbe  negligence 
sought  to  be  established,  and  to  Khow  that 
the  latter  was  the  proximate  cause  of  such 
Injury. 

Learned  cotmsel  for  respondents  Invoke  the 
aid  of  friendly  presumptions  and  Inferoices, 
whldi  counsel  say  may  be  drawn  from  the 
tacts  and  drcumstances  in  evidence,  In  aid 
of  idaintlfly  casa  It  is  dear,  however,  that 
no  preflnsq>ti(ni  can  be  Indulgeid  to  supply  the 
causal  connection  betweoi  the  Injury  and  the 
iw^lgenoe  charged;  for.  Indeed,  no  sudi 
presumption  obtains.  Schmidt  v.  Transit  Oa, 
supra. 

II]  So  far  as  concerns  the  Inferences  to  be 
drawn  from  tlie  facts  developed  by  ndaiu- 
tlffa'  evidence.  It  Is  dementary  that,  in  con- 
sidering the  demurrer  to  the  eiid^ce,  plain- 
tUb  are  to  be  accorded  the  benefit  of  evoy 
reasonable  Inference  whidi  may  be  fairly 
drawn  in  their  favor  from  the  facts  in  proof; 
and  furthermore,  that  the  evidence  must  be 
considered  in  the  light  most  favorable  to 
them.  However,  glring  plainttfb  the  benefit 
of  every  posdble  Inference  which  could  In 
any  manner  be  said  to  be  faliiy  dedudUe 
from  the  proof  offered,  and  viewing  thdr  evi- 
dence In  the  light  most  favorable  to  them, 
It  is  ImpossiUe  to  gleam  therefrom  any 
proof  of  a  causal  connection  between  the  ao- 
ddent  and  the  alleged  negligent  qned  of  the 
car.  On  the  contrary,  so  far  as  conoettas 
plaintiffs'  evidence,  the  record  is  barren  of 
anything  to  supply  that  necessary  link. 

The  contention  is  made,  in  efftet,  that  such 
causal  connection  was  established  Inferen- 
tially  by  the  showing  made  by  plaintiff  re- 
specting tlie  diaracter  ct  the  ndghboiiiood 
through  whldi  the  car  was  bdng  propelled  at 
the  time,  and  the  testimony  that  many  ddl- 
dren  lived  thereabout  and  frequented  tlie 
street  mils  Is  upon  the  theory  that  the 
motorman  In  diarge  of  tbe  car  knew,  or 
should  have  known,  of  the  llkdihood  that 
children  would  be  upon  the  street  at  that 
time,  and  that  proof  that  the  car  was  pro- 
pelled at  an  excesdve  rate  of  speed  Uirongh 
sudi  a  district  raises  an  Inference  that  the 
injn^  inflicted  upon  this  child  resulted  prox- 
Imatdy  from  sudi  excessive  and  negllgoit 
speed.    3%e  difficulty  with  this,  however. 
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aside  from  other  conslderatloiLB,  la  that  the 
eTideooce,  taken  in  its  entlret?*  failed  to  show 
such  condition  vlth  respect  to  the  use  of  the 
street  at  this  placet  at  least  at  the  time  in 
question,  as  woold  support  plalatlffs'  theory 
In  this  regard.  In  the  first  places  It  is  not 
contended  that  the  street  was  a  narrow  and 
congested  one,  such  as  may  be  found  in  the 
heart  of  a  aiore  pt^ulous  city.  On  the  con- 
trary, the  evidence  adduced  tends  to  show 
that  the  street  is  one  of  considerable  width; 
and  It  does  not  appear  that  there  was  any 
heavy  or  congested  traffic  thereupon  by  pedea- 
trlans.  It  is  true  fb&t  it  was  shown  that 
quite  a  number  of  dilldren  lived  In  the 
nelghbortiood  thereatMrat;  that  the  Haple- 
wood  school  was  located  some  few  blocks 
west;  and  that  many  children  used  this  thor- 
oughfare in  passing  to  and  from  schocO. 
However,  it  was  not  shown  that  sncb  school 
children  were  so  passing  at  the  time,  and 
this  doubtless  for  the  reason  that  the  acci- 
dent occurred  at  about  11  o'clock  on  Monday, 
October  81,  1910,  a  time  and  hour  of  the 
day  when  school  children  are  not  likely  to  be 
paralng  to  and  from  aduotA.  And  it  was  not, 
in  fact,  shown  that  many  children  wwe  upon 
the  streets  or  erea  the  sldewallra  at  that 
time.  Indeed  it  cannot  well  be  Infixed  from 
the  evidence  touching  this  question  that 
there  were  any  dilldrra  actually  out  in  the 
street  Itself  nwr  the  scene  of  the  accident,  at 
the  time  when  it  occurred,  except  plalntUEs' 
son  and  two  boys,  who  It  seems  were  riding 
a  bicycle,  and  certainly  no  other  tlian  pla^- 
tiffs'  eon  .aAiown  to  be  near  the  cac  tracks: 
though  there  was  testimony  that  a  few  oth- 
ers were  on  the  sidewalks  in  the  vldnlty  at 
that  time,  A  condition  was  therefore  not 
shown  to  exist  such  as  would  Justly  the  in- 
ference that  the  motorman  ran  tbe  car  at  an 
excessive  rate  of  speed  at  a  time  and  place 
when  and  where  he  knew,  or  should  have 
known,  that  children  were  congregated  or 
playing  In  the  street  and  about  the  car 
tracks. 

Turning  to  defendant'^  evidence  respect- 
ing this  phase  of  the  case,  it  is  quite  clear 
that  there  was  nothing  adduced  in  Its  evi- 
dence which  supplied  the  causal  connection 
In  question.  Quite  on  the  contrary,  the  de- 
fendant's evidence,  which  we  have  detailed 
above  and  which  we  need  refer  to  but 
briefly  here,  went  to  show  that  the  unfor- 
tunate child  ran  or  dodged  behind  the  mov- 
ii^C  east-bound  car,  which  screened  and  hid 
him  from  Qie  view  of  the  motorman  of  the 
express  car,  Immediately  in  front  of  the  lat- 
ter car,  and  in  such  close  proximity  thereto 
that  it  was  impossible  for  the  motorman 
thereof  to  avoid  striking  and  Injuring  him; 
that  in  so,  running  he  merely  reached  a  point 
about  or  near  the  south  rail  of  the  west- 
bound track,  when  he  was  Immediately 
struck  by  or  sank  and  went  down  under 
the  south  comer  of  the  front  portion  of  this 
car,  and  was  thereby  killed.  From  the  tes- 
timony of  defendant's  witnesses,  detailed 


above,  it  Is  quite  dxBX  tbxt  what  haiveneA 
took  place  in  a  very  brief  interval  of  time — 
in  the  twinkling  of  an  eye,  as  it  vrere.  Saxitk 
Is  the  sworn  testimony  of  the  disinterested 
^ewitnesses  to  the  accident,  Tery  <doael7 
corroborating  the  testimony  of  the  motorman 
in  this  regard.  Manifestly  this  testimony  of 
the  only  eyewitnesses  produced  to  the  acci- 
dent lends  no  aid  to  plaintlffis'  theory  that 
the  injury  could  have  been  averted  had  tAe 
car  been  proceeding  at  a  lawful  rate  of 
speed.  Granting  that  the  car  was  proceed* 
ing  at  a  rate  of  speed  in  exxess  of  the  ordi- 
nance, certainly  defendant's  testimony  had 
no  tendency  whatever  to  show  that  the  boy 
could  have  esmped  Injury  and  death  had  the 
car  been  running  within  the  ordinance  limit. 
In  view  of  the  testimony  reqiectlng  the 
rapid  movement  of  the  child  In  running  to 
the  north  across  the  track,  it  Is  only  reason- 
able to  suppose  that  the  lapse  ot  a  further 
brief  interval  would  merely  have  placed  him 
directly  in  front  ot  the  central  portion  of  the 
express  car.  In  other  words  there  Is  no  rea- 
sonable inference  that  can  be  drawn  that 
the  car  would  not  have  struck  and  killed 
him.  as  It  did,  had  it  been  running  at  a  rate 
of  speed  less  than  16  mUes  per  hour,  or  even 
at  a  considerably  slower  rate  of  speed,  and 
one  which  could  in  no  way  be  held  to  be  neg- 
ligent 

It  Is  urged  that  had  the  car  been  proceed- 
ing less  rapidly,  the  little  fellow  might  have 
dodged  back  and  saved  himsell  And  stress 
is  laid  upon  the  testimony  of  the  deceased 
boy's  playmate,  who  said  that  plaintiffs' 
son  grabbed  fbr  the  window  In  the  front  of 
the  car;  ujHm  the  theory  that  had  the  car 
been  running  at  a  lawful  rate  of  speefl,  this 
last  desperate  effort  of  the  little  fellow,  as 
related  by  this  witness,  might  have  been 
successful,  and  that  this  was  a  question  for 
the  oonslderation  of  the  Jury.  We  cannot 
accede  to  this,  however,  in  view  of  all  the 
evidence  In  the  case. 

[7]  The  most  tliat  we  can  say  of  it  Is  that 
it  rests  upon  conjecture  and  speculation,  and. 
as  said  in  McGee  v.  Railroad,  supra,  "to  get 
to  the  Jury  plaintiffs  must  get  their  case 
out  of  the  fog  of  conjecture  and  plant  it  on 
the  basis  of  fact"  See.  also,  GUes  v.  BaU- 
way.  169  Mo.  App.  24, 164  S.  W.  loc.  dt  856. 

[1]  This  burden  was  upon  the  plaintiffs  in 
this  case;  and  we  would  be  highly  remiss  In 
the  performance  of  our  duty  were  we  to  per- 
mit a  voidict  to  stand  based  simply  upon 
conjecture  as  to  what  might  possibly  have 
happened.  In  fact,  as  we  have  said,  the  evi- 
dence respecting  tiie  movements  of  the  boy 
tended  oidy  to  show  that  in  all  probability- 
he  would  have  simply  been  cast  more  directs 
ly  in  the  path  of  the  oncoming  car,  bad  the 
latter  been  running  at  a  somewhat  slower 
rate  of  speed,  and  it  would  appear  that  be 
could  not  have  escaped  unless  tiie  car  had 
been  but  very  slightly  In  motion. 

Some  stress  Is  also  laid  by  learned  counsel 
for  respondents  upon  the  testimony  of  two  oC 
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defendant's  witnesses,  from  which  it  Is 
Bought  to  draw  the  Inference  that  the  motor- 
man  saw  or  could  hare  seen  the  boy  In  time 
to  avert  the  Injnry,  and  thos  mate  this  a 
question  for  the  Jnry.  This  has  reference,  In 
part,  to  tlw  testimony  of  the  witness  Aulaey 
KoeUlns,  ,to  the  ^ect  that,  after  his  attention 
\ni8  attracted  by  the  ringing  of  the  bell  or 
gong  of  the  we8^bound  car,  as  tiie  latter  was 
passing  the  east-bonnd  car,  he  went  from 
where  he  was  first  standli^  In  front  of  Qie 
tin  ghoi^  to  the  hallway  Just  next  to  ttie 
Banner  Lumber  Company's  building  from 
which  position  he  saw  the  boy  run  In  front 
of  the  car  wtUdi  killed  him.  It  Is  argued  that 
tf  tlie  witness  had  time  to  do  tMsi,  it  was  a 
question  for  the  Jury  to  say  whether  or  not 
the  boy  would  liaTo  had  time  to  escape  If 
the  car  lud  be«i  running  at  a  lawful  rate 
of  speed.  The  difficulty  about  this,  however, 
Is  that,  according  to  tlie  witness*  testimony, 
the  ringing  or  clanging  of  the  gong,  which 
attracted  his  attention,  occurred  when  the 
west-bound  car  began  to  pass  tiie  othw  car; 
and  to  this  extmt  corroborates  the  testi- 
mony of  the  motorman  that  he  did  sound 
the  gong  at  satA  time.  It  is  true  that  the 
witness  says  that  he  stepped  to  the  hallway 
in  QuesUon  because  he  heard  the  bell  ring- 
ing rapidly,  Indicating,  as  he  thought,  tliat 
something  was  wrong.  However,  It  was 
shown  that  the  exiwess  car  was  equipped 
with  a  gong  which  made  a  louder  noise  or 
clang  than  that  of  the  ordinary  passenger 
car,  and  It  could  not  be  Inferred,  from  the 
mere  fact  that  the  gong  was  sounded  in 
quick  successlon.ln  approaching  and  passing 
the  east-bound  car,  that  the  motorman  saw 
tlie  boy  at  that  time,  or  had  any  reascm  to 
suppose  that  he  would  run  in  front  of  his 
car.  On  the  contrary.  If  the  testimony  of 
tlie  several  witnesses  is  to  be  believed,  the 
boy  was  in  such  poidtlon  that  he  was  then 
completely  hidden  from  the  motorman's  view 
by  tlie  east-bound  car.  And  the  physical 
facts  lend  no  aid  to  the  drawing  of  any  such 
inference.  In  view  of  the  fact  that,  though 
tlie  little  fallow  evidently  darted  quickly  to 
the  north,  be  merely  reached  the  nearer  rail 
Of  the  west-bound  trade  And  in  any  view 
of  this  evidence,  there  was  nothing  to  in- 
dicate that  the  car  could  have  been  stopped 
or  the  injniy  averted  had  it  been  proceed- 
tag  at  a  slower  rate  of  speed;  leaving  this 
question  at  best  to  the  purest  conjecture. 

The  other  witnesses  to  whose  testimony 
our  attention  is  directed  in  this  same  r^rdT 
was  Frank  X>erkovlE,  the  barber,  who  testi- 
fied that  Just  as  he  saw  the  boy's  danger 
his  teleptione  rang,  and  he  started  to  answer 
It;  that  he  did  not  do  so,  but  left  the  tele- 
phone to  see  what  was  happening  to  the 
boy.  And  it  Is  urged  that  If  this  witness 
had  time,  after  seeing  the  impending  dan- 
ger, to  go  to  the  telephone.  It  was  a  gnratlon 
for  the  jury  to  say  whether  or  not  the  boy 
would  have  had  time  to  get  out  of  the  way 
of  the  car  had  It  been  running  at  a  lawful 


rate  of  speed.  This  overlooks  tlie  fact,  how- 
ever, that  the  witness,  after  stating  that  he 
ran  to  the  telephone,  but  did  not  answer  It, 
said:  "I  come  right  away  back  and  I  see 
the  car  was  stopped,  and  he- was  under  the 
car."  From  this  It  Is  quite  evident  that 
when  the  witoess  returned  from  the  tele- 
phone the  wliole  thing  was  over,  and  tiie 
car  liad  been  brought  to  a  stop  some  dis- 
tanos  down  the  street  And  haice  the  infer- 
ence which  Is  Bou^t  to  be  drawn  from  the 
testimony  of  this  witoess  Is  by  no  means  de- 
dudble  therefrom. 

A  very  careful  and  painstaking  examina- 
tion of  the  record  has  convinced  us  that 
there  was  nothing  adduced  to  establish  a 
caural  connection  between  tjie  killing  of 
plaintUb'  son  and  the  alleged  negligent 
speed  of  the  car;  and  that  therefore,  so 
far  as  concerns  this  cliarge  ot  negllguice, 
plaintiffs  failed  to, make  out  a  case  entitling 
them  to  go  to  the' Jury. 

m.  We  iHiss  now  to  the  consideration  of 
the  charge  of  negligence  wiUi  reiqieGt  to  the 
alleged  failure  of  the  motorman  in  charge 
of  the  car  which  struck  and  killed  plaintiffs' 
son  to  sound  a  goiw  or  bell  as  the  car  ap- 
proached and  passed  the  passenger  car  pro- 
ceeding in  the  opposite  direction  on  the  other 
track. 

THe  point  at  which  these  two  cars  passed 
was  In  the  block  on  Manchrater  avuiue  be- 
tween the  two  cross  streets  above  referred 
to.  It  was  nearer  ArUiur  avenue,  the  east- 
em  intersecting  street,  but  still  a  considera- 
ble distance  west  of  that  crossing.  At  the 
time  that  the  cars  passed  eadi  other  both 
were  In  motion,  and.  so  far  as  the  evidence 
discloses,  there  was  nothing  to  give  any 
warning  to  Uie  motdrman  In  charge  of  the 
west-bound  car  that  any  one  was  upon  the 
street  in  the  vicinity  of  either  tra<^,  or  of 
the  probability  that  any  one  would  leave  the 
moving  east-bound  car  and  come  upon  the 
track  in  front  of  him.  On  tlie  contrary  it 
appears  that  the  motorman  had  every  rea- 
son to  expect  a  clear  track ;  and  It  was  broad 
daylight,  and  his  view  down  the  track  was 
unobstructed. 

Respondents  do  not  contend  that  there  was 
any  ordinance  requiring  a  bell  or  gong  to  be 
sounded  at  this  place,  nor  that  any  jrasltlve 
duty  was  cast  upon  the  motorman  to  ring  a 
bell  or  gong  so  that  the  violation  thereof 
would  be  n^igence  per  se;  but  they  do  con- 
tend that  the  drcomstances  and  condlttons 
here  shown  to  exist  were  such  as  to  make 
this  a  question  tor  the  Jury.  And  in  this 
connection,  we  are  dted  to  the  rulings  In 
Schmidt  V.  St  Louis  R.  B.  Co.,  163  Mo.  645, 
63  S.  W.  834;  Conrad  v.  By.,  89  Mo.  App. 
S91 ;  Noll  T.  Transit  Co.,  100  Mo.  App.  367. 
73  S.  W.  907;  Baxter  v.  Transit  Co.,  103 
Mo.  App.  597,  78  S.  W.  70;  Zander  v.  R. 
R.,  206  Mo.  470,  103  S.  W.  1006;  Koenlg 
V.  Union  Depot  Co.,  173  Ho.  698,  73  S.  W. 
637;  Frank  v.  Transit  Co.,  99  Mo.  App. 
323,  73  S.  W.  239.  An  examinatlou  of  these 
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cases,  howerer,  will  disclose  tbat  Id  each  in- 
stance the  facts  aod  clrcumBtances  In  evi- 
dence differ  quite  widely  from  those  here  ap- 
pearing. From  the  evidence  as  we  hare 
stated  It  above,  'It  will  be  seen  tbat  the  only 
thing  wUch  could  be  said  to  cast  any  duty 
upon  the  motorman  to  give  warning  of  the 
approach  of  bis .  car  was  the  bald,  bare 
fact  that  it  was  approaching,  and  about  to 
pass,  a  car  in  motion  and  going  in  the  oppo- 
site direction.  It  is  not  a  case  where  the 
motorman  failed  to  give  warning  of  the  ap- 
proach of  his  car  at  a  crossing,  nor  where 
he  was  proceeding  at  a  rapid  rate  of  speed 
tlirough  darkness,  or  where  his  view  was 
obstructed,  and  where  be  had  reason  to  ap- 
prehend the  presence  of  persons  or  vehicles 
on  the  track  ahead  of  him,  nor  where  be 
was  passing  a  stationary  car  discharging  or 
taking  on  passengers,  and  might  anticipate 
that  persons  would  come  from  behind  such 
car  in  front  of  his  own.  No  such  situation, 
nor  anything  of  like  character,  presents  it- 
self here.  On  the  contrary,  If  we  are  to 
bold  that  the  defendant  could  be  convicted 
of  negligence  because  of  a  failure  to  ring 
a  bell  or  sound  a  gong,  we  must  be  prepared 
to  plant  such  holding  solely  upon  the  ground 
that  a  duty  was  cast  upon  defendant  to  sound 
a  gong  as  this  car  passed  another  moving  car, 
the  latter  moving,  as  It  appears,  rapidly 
enough  to  raise  no  suspicion  that  a  passenger 
would  attempt  to  leave  it  and  thus  come  upon 
tbe  other  track. 

In  Theobald  v.  Transit  Co.,  191  Mo.  loc 
cit  432,  90  S.  W.  364,  the  court  said:  "The 
place  of  accident  was  150  feet  west  of  Union 
avenue,  and  there  is  nothing  In  the  state- 
ment which  tends  to  6ven  cast  a  duty  upon 
tbe  defendant  to  sound  a  gong  at  the  point, 
it  not  being  an  intersecting  street  and  the 
presence  of  the  wagon  on  the  street  not  be- 
ing known."  See,  also,  McGauley  v.  Transit 
Co.,  179  Mo.  loc.  dt  592.  79  S.  W.  481. 

[9]  Had  the  car  in  Question  be^  approach- 
ing a  crossing  the  matter  would  be  altogether 
a  different  oae,  and  under  many  circum- 
stances, tbe  failure  to  thus  sound  the  warn- 
ing of  approach  is  negligence  per  se.  Eoenlg 
V.  Union  Depot  Ry.  Co.,  173  Mo.  725,  73  S.  W. 
637.  Undoubtedly  under  many  other  circum- 
stances and  conditions,  the  court  sbould  re- 
fer to  the  jury  the  question  of  whether  or  not 
a  motorman  is  negligent  In  failing  to  thus 
give  warning .  of  the  approach  of  his  car ; 
but  tbe  court  sbould  not  submit  this  ques- 
tion as  B  predicate  of  liability,  where  neither 
the  proof  shows  a  positive  duty  to  give  such 
warning,  nor  that  the  motorman  had  any 
reason  whatsoever  to  antldpate  tbe  need 
of  giving  warning  to  any  one.  Here,  as  we 
have  said,  so  far  as  appearances  went,  the 
street  was  clear  before  him;  and  certainly 
the  motorman  had  no  reason  to  suspect  that 
plaintiffs'  son  or  any  one  else,  under  such 
circumstances,  would  sudden^  dart  from 
behind  another  moving  car. 

It  must  be  borne  in  mind  tbat  we  aie  deal- 


ing alone  with  the  duty  which  was  owing  to 
plaintiffs'  son,  under  tbe  circumstances  of 
tills  particular  case.  That  he  was  either  np- 
on  the  lower  step  of  the  east-bound  car  or 
running  along  near  the  same  is  undi^nited- 
Nearly  all  of  tbe  eyewitnesses  said  that  be 
was  on  tbe  car  step.  At  any  rate  it  is  qoite 
clear  that  he  conli  not  then  be  seen  by  the 
motorman  of  the  west-bound  car,  or  his 
later  sudden  movements  anticipated.  If  the 
motorman  sounded  his  gong  as  he  approached 
the  other  car,  as  he  said  he  did,  it  does  not 
appear  that  it  was  because  of  tbe  presence  of 
the  boy  on  or  near  tbe  rear  step  on  tbe  far- 
ther side  of  the  east-bound  car.  There  la  no 
evidence  that  the  boy's  presence  there  was 
known  to  the  motorman,  but  all  of  the  evi- 
dence touching  this  question  goes  to  show 
tliat  the  latter  could  not  have  discovered  the 
boy's  position  In  time  to  sound  a  warning. 
And  when  the  little  fellow  darted  in  front 
of  tbe  oncoming  car,  obviously,  neither  song 
nor  emergency  brake  could  have  averted  the 
disaster. 

[10]  And  under  such  circumstances,  mani- 
festly the  failure  to  sound  a  gong  could  not 
be  the  proximBte  cause  of  the  Injury,  but  the 
latter  must  be  referred  to  tbe  act  of  the 
unfortunate  child  in  suddenly  darting  Imme- 
diately in  front  of  the  moving  car. 

We  are  therefore  of  the  opinion  that  the 
case  could  not  go  to  the  Jory  upon  this  as- 
signment of  negligence. 

IV.  Tbe  negligence  charged  and  sought  to 
be  established  with  respect  to  the  fender  of 
the  car  proceeds  upon  two  different  and  dis- 
tinct theories.  One  of  these  relates  to  the 
failure  of  the  fender  to  operate  automatical- 
ly, and  thus  prevent  plaintiffs'  son  from  go- 
ing beneath  the  wheels  of  the  car  and  being 
killed.  Plaintiffs  took  out  of  the  case  the 
ordinance  respecting  the  installation  and 
operation  of  fenders.  Plaintiffs'  theory,  bow- 
ever.  Is  that,  since  defendant  undertook  to 
equip  its  car  with  an  automatic  device  of 
this  character,  it  became  Its  duty  to  keep  the 
same  in  good  order  and  working  condition; 
and  it  is  contended  that  the  fiiilure  of  the 
fender  to  operate  automatically,  and  the 
apron  or  wheel  guard  beneath  the  car  to  drop 
and  catch  and  anstain  plaintiffs'  son,  was 
evidence  that  the  mechanism  of  the  fender 
was  broken,  out  of  order  or  defective.  Re- 
spondents proceed  upon  the  theory  that  the 
doctrine  of  res  Ipsa  loquitur  here  applies,  and 
refers  us  to  such  cases  as  Blanton  v.  Dold, 
109  Mo.  64,  IS  S.  W.  1149 ;  Scheurer  v.  Ban- 
ner Rubber  Co.,  227  Mo.  347,  126  S.  W.  1037, 
28  L.  R.  A.  (N.  S.)  1207,  21  Ann.  Cas.  1110; 
McCarty  v.  Railroad,  105  M)o.  App.  596,  80 
S.  W.  7;  Lee  v.  Railroad,  112  Mo.  App.  372, 
87  S.  W.  12.  It  is  argued  that  the  fact  that 
the  motorman  testified  that  plaintiffs'  de- 
ceased son  "hit  the  fender,"  and  the  failure 
of  the  device  to  thereupon  act  in  the  manner 
In  which  it  was  designed  to  operate,  showed 
prima  fade  that  it  was  defective  broken,  or 
oat  of  order.    And  <m  this  evidence  Qiis- 
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theory  of  negU^enc©  was  presented  to  the 
Jury  by  an  Instruction.  There  Is  not  a  scin- 
tilla of  evidence  otherwise  to  show  that  there 
was  anything  wrong  with  the  fender.  With- 
out conceding  respondents'  theory  to  be  ten- 
able at  all,  In  a  case  of  this  character,  It  is 
sufficient  for  the  purpose  of  this  case  to  say 
that  the  evidence  did  not  even  reveal  that  the 
boy  struck  the  fender  In  a  way  which  was 
designed  to  cause  it  to  operate  automatically. 
It  is  true  that  the  motorman  stated  that 
the  boy  "bit  the  fender/'  but  this  was  later 
explained,  as  we  have  Eihown  above,  when 
the  motorman  said  that  the  boy's  "little  hand 
just  hit  tbe  comer  of  the  fender;  and  his 
other  hand  hit  the  bumping  thing  In  front,  It 
Is  below  the  outside  of  tbe  fender."  And 
this  Is  folly  corroborated  by  the  witness, 
Aubrey  Eoelllng,  who  stated  that  the  boy 
"just  laid  his  one  hand  on  the  fender  and 
tbe  other  hand  on  an  Iron  piece  that  comes 
around  the  fender,  underneath  the  fender." 

[11]  This  being  the  only  evidence  on  that 
subject,  there  was  clearly  notlilng  to  give 
rise  to  any  Inference  that  the  fender  was 
bn^en,  defective,  or  out  of  order,  iperely 
because  it  failed  to  operate  automatically. 
For  it  was  not  shown  ttiat  there  was  sncb  an 
impact  of  the  boy's  body  against  tbe  front 
portion  of  the  fender  as  would  or  should 
cause  It  to  Qperate  automatically,  as  It  Is 
claimed  it  was  intended  to  do. 

[12]  T.  Tbe  other  theory  of  negligence  re- 
specting the  fender  is  predicated  upon  the 
failure  of  the  motorman  to  operate  It  by 
means  of  a  lever  at  bis  command,  when  the 
boy  ran  in  front  of  the  car.  Touching  this 
question,  we  have  detailed  abov^  somewhat 
at  lengtii,  the  testimony  of  the  motoman. 
And  as  to  this  assignment  of  negligence.  It 
is  snffident  to  say  that  the  motorman  cannot 
be  convicted  of  negligence  In  falling  to  lower 
the  wheel  guard,  under  the  circumstances, 
when  it  Is  plain  that  he  had  but  an  instant  In 
which  to  act,  and  that  acting  upon  Impulse 
he  did  that  which  his  Judgment  told  Mm  to 
do.  It  appears  that  he  immediately  "re- 
versed'*  tbe  car;  later  applying  the  air 
brakes.  He  testified  that  he  did  not  have 
time  to  both  reverse  the  car  and  operate  the 
lever  to  lower  tbe  fender;  and,  indeed,  the 
evidence  makes  It  appear  that  he  had  but  the 
very  briefest  interval  of  time  in  which  to 
do  anythii^  And  if  he  erred  in  Judgment 
when  so  acting,  under  the  stress  of  excite- 
ment and  the  Impending  danger,  such  error 
constltntes  no  proof  of  negligenc&  That  he 
honestly  attempted  to  prevent  Injury  to  the 
boy  is  quite  evident,  and  he  should  not  be 
condemned  tor  falling  to  do  more  than  he 
did.  Uany  cases  might  be  referred  to  In  this 
connection,  but  the  following  will  suffice: 
Matthews  v.  Railway  Oo.,  166  Mo.  App.  716, 
137  S.  W.  1003 ;  White  v.  Ballroad,  168  Mo. 
App.  508.  141  S.  W.  436. 

It  follows  that  It  was  error  to  submit  the 
caw  to  tbe  jury  upon  this  theory  of  negU- 
gence,  mm  was  done  by  the  lower  court  And 


thus  a  consideration  of  the  various  assign- 
ments of  negligence  makes  it  quite  dear,  we 
think,  that  plaintiffs  failed  to  make  out  a 
case  entitling  them  to  a  Judgment  of  a  jury 
thereupon.  The  accident  was  a  m'ost  dis- 
tressing one,  and  plaintiffs*  loss  irreparable; 
but  courts  have  stem  duties  to  perform,  and 
where,  as  here,  no  actionable  negligence  Is 
shown,  liability  cannot  be  cast  upon  a  de- 
fendant, no  matter  bow  serious  may  be  tbe 
Injury  and  loss  to  the  plaintiff.  Under  the 
facta  dlscl&sed  by  this  record.  It  is  clear  that 
the  trial  court  should  not  have  permitted  the 
case  to  go  to  the  Jury;  for  it  Is  evident  that 
plaintiffs'  minor  son  met  his  injury  and 
death  either  through  inevitable  accident  or 
his  own  negligence. 

TI,  In  the  view  which  we  take  of  the  case, 
as  shown  above,  it  is  unnecessary  for  us  to 
dwell  at  length  upon  the  question  of  the 
child's  awn  negligence.'  Bespondents  say 
that  the  deceased  must  be  presumed  to  have 
been  exercising  ordinary  care  at  the  time. 
Invoking  the  doctrine  which  has  been  applied 
in  Bueschlng  v.  Oas  JAgbt  Cth,  78  Mo.  219, 
89  Am.  Bep*  608,  and  o£her  cues  of  that 
character. 

[13]  Of  this  it  is  Buffident  for  us  to  say 
that  the  presumption,  which  Is  often  indulg- 
ed, that  a  decedent  was  in  the  exerdse  of 
ordinary  care  at  the  time  he  met  his  death, 
does  not  here  obtain ;  and  a  dlscossion  of  the 
many  Interesting  cases  that  might  be  referred 
to  in  this  connection  would  here  serve  no 
useful  purpose  This  is  for  the  reason  that 
presumptions  of  this  character  are  presumih* 
tions  of  fact ;  and  such  a  presumption  takes 
flight  and  disappears  from  the  case  alto- 
gether upon  the  appearance  of  the  facts  them- 
selves. The  latter  leave  no  room  for  the  pre- 
sumption. Had  there  been  here  no  eyewit- 
nesses to  the  injury  and  death  of  plaintiffs' 
son,  such  presumption  could  properly  be  in- 
voked, and  the  plaintiffs  could  rely  thereupon. 
However,  as  we  have  seen,  there  were  a  num- 
ber of  eyewitnesses  to  the  acddent,  and  tliey 
have  revealed  the  facts  and  circumstances- 
attending  the  same,  thus  putting  the  pre- 
sumption out  of  the  case.  See  Mockowik  v. 
Railroad,  196  Mo.  660,  94  S.  W.  266 ;  Hlgglns 
V.  RaUway  Co.,  197  Mo.  loc.  dt  817,  05  S. 
W.  863;  Stotier  v.  Railroad,  204  Mo.  619, 
1(©  S.  W.  1 ;  Bodan  v.  Transit  Oa,  207  Mo. 
892,  105  S.  W.  1061;  Tetwller  v.  Ballroad, 
242  Mo.  loc.  dt  191,  146  S.  W.  780. 

It  is  also  urged  by  respondents  that  wheth- 
er or  not  this  child  used  such  care  as  would 
reasonably  be  expected  of  one  of  bis  yeara 
and  capadty,  under  like  circumstances,  is  a 
question  for  the  jury;  and  in  this  rc^rd 
respondents  rely  upon  Holmes  v.  Railroad, 
190  Mo.  98,  88  S.  W.  623. 

[14]  But  more  recent  cases  are  to  the  effect 
that  a  child,  even  though  of  quite  tender 
years,  may  be  held  to  understand  and  compre- 
hend certain  dangers,  and  may  be  held  guilty 
of  negligence  as  a  matter  of  law.  In  the  case 
before  us,  the  evidence  is  quite  meager  tooch- 
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ing  tlie  clilld'a  knowledge  of  the  danger  in 
qn&ttlon.  Defendant  offered  to  sbow  tbat 
tbla  boy  had  knowledge  thereof  and  that  he 
bad  been -warned  concerning  the  same.  This, 
however,  the  lower  court  ex<!laded,  apon  ob- 
jection thereto  npon  the  groond  that  it  had 
"no  bearing  on  this  case."  Bat  It  does  appear 
that  he  resided  In  that  Immediate  neighbor- 
hood, and  was  evidently  familiar  with  the 
operation  of  these  very  ears,  and  that  he  was 
in  the  fall  possession  of  all  bU  Realties. 
Though  be  was  bat  nine  years  of  ag^  he 
mast  have  known  and  been  able  to  appreciate 
the  danger  of  placing  himself  immediately  In 
front  of  a  moving  car.  The  danger  to  be  ap- 
prehended therefrom  is  within  the  easy  com- 
prehension of  a  child  of  his  age  fiuniUar  with 
the  operation  of  sach  cars.  To  the  extent 
that  a  child  knows  and  understands  a  danger, 
or  where  the  latter  is  of  sach  a  character 
that  it  most  be  perfectly  obvious  to  one  of 
his  years,  a  legal  dnty  rests  npon  him  to 
avoid  it;  and  failing  to  do  so,  he  may  be 
declared  negligent  as  a  matter  of  law.  See 
Herdt  V.  Koenlg.  1B7  Mo.  App.  589,  110  S. 
W.  66;  McNulty  v.  Ballroad,  166  Mo.  App. 
439,  148  S.  W.  97S;  Hight  v.  Bakery  Co., 
168  Mo.  App.  431,  ISl  S.  W.  776;  McGee  v. 
Ballroad,  supra. 

[1 S]  Each  case  most  necessarily  rest  large- 
ly upon  its  own  facts.  Here,  as  we  have 
said,  the  death  of  plaintiffs'  son  most  be  re- 
garded as  having  been  proximately  caused 
either  by  Inevitable  accident  or  his  own  negll- 
^nce.  Under  all  the  facts  shown  in  evidence, 
we  think  that  it  Is  properly  to  be  attributed 
to  the  latter.  It  is  unnecessary  to  notice 
other  assignments  of  error. 

The  judgment  must  be  reversed,  without 
remanding  the  cause.   It  la  so  ordered. 

RDTNOIJ>S,  P.  3.,  and  NORTONI,  J., 
concur. 


CENTURY  REALTY  CO,  v.  FRANKFORT 
MARINE  ACCIDENT  &  PLATE  GLASS 
INS.  CO.  et  al. 
(St  Louis  Court  of  Appeals.   Missouri.   Dec  2, 
1913.  Rehearing  Denied  Dec  16, 19130 

1.  IKSUBANOB  (I  666*}— LZABXUXT  IRSUBANOK 
— CONTBACT— "IHTBEEST." 

A  policy  instiring  the  owner  of  a  building 
from  liabili^  for  damages  on  account  of  the 
bodily  injury  or  death  of  any  person  from  ac- 
cident in  or  about  the  preiniBes  of  the  assured 
limited  the  liability  of  the  insurer  as  to  any  one 
person  to  $5,000.  Subsequent  clauses  of  the 
policy  provided  that,  in  case  lef;al  proceedings 
were  taken  on  a  chaim  against  the  assured,  the 
insurer  should  at  its  own.  cost  defend,  and 
should  have  entire  control  of  the  defense,  but 
if  it  should  offer  to  pa;  the  assured  the  full 
amount  for  which  it  la  liable  it  should  not  be 
bound  to  defend,  nor  be  liable  for  an;  costs 
or  expenses  which  the  assured  might  incur  in 
defending,  and  that  the  insured  should  not,  ex- 
cept at  nis  own  cost,  settle  any  claim  nor  in- 
cur  any  expenses  without  the  consent  of  the  in- 
surer. Befd  that,  a  judgment  against  the  own- 
er having  been  affirmed  on  appeal,  the  insurer, 


vhich  conducted  the  defense  and  prosecuted  the 
appeal,  was  liable,  not  only  for  ue  amount  of 
the  judgment,  which  was  $5,000.  but  for  the 
costs  and  the  interest  lAich,  pending  the  svpcal, 
accrued  thereon,  in  accordance  with  Rev.  St. 
1909,  i  7181,  for  interest  Is  the  compensatioB 
which  Is  paid  by  a  debtor  for  the  detention  of 
the  debt,  and,  the  insurer  having  delayed  th0 
payment,  the  interest  mast  be  considered  aa 
part  of  the  costs  and  expenses ;  its  liability  not 
depending  upon  Judgment  first  being  rendered 
against  the  uisnred  and  payment  made. 

[Ed.  Note. — For  other  cases,  see  Inanrance, 
Cent  Dig.  S  1791 ;  Dec  Dig.  |  666.*] 

2.  iNStTKANCK    (|    146*)  —  CONTBACTS  —  CoN- 
8TBT7CTXON. 

In  case  of  ambiguity,  a  contract  of  Insur- 
ance should  be  construed  most  strongly  against 

the  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  292,  294-298 ;  Dec  Dig.  {  146.*] 

Appeal  from  SL  Louis  Clrcnlt  Court;  £a- 
gene  McQuillan.  Judge. 

Action  by  the  Century  Realty  Companr 
against  the  Frankfort  Ifarlne  Accident  Ac 
Plate  Glass  Insurance  Company,  of  Frank- 
fort-on-tbe-Maln,  Germany,  and  the  Travel- 
ers' Insurance  Company,  of  Hartford,  Conn. 
From  a  Judgment  against  the  first-named  de- 
fendant, It  appeals.  Affirmed. 

On  April  29,  1903,  one  May  Travis  Cooper 
sustained  Injuries  from  an  accident  In  a  pas- 
senger elevator  located  in  the  Century  Build- 
ing In  the  dty  of  St.  Louis,  the  elevator 
owned  and  operated  by  the  Centnry  Realty 
Company.  She  Instituted  action  against  that 
company  to  recover  her  damagep,  placing  the 
amount  at  $26,000.  The  cause  came  on  for 
trial  and,  on  January  12,  1906,  resulted  In  a 
verdict  for  her  in  the  sum  of  $5,000,  Jndg* 
ment  following  on  that  day  for  that  amount 
and  costs,  the  Judgment  to  b«tr  Interest  at 
the  rate  of  6  pw  cent  per  annum  firom  that 
date.  On  motion  for  a  new  trial,  filed  by  the 
Century  Realty  Company,  defendant  in  that 
case,  respondent  here,  the  circuit  court  set 
aside  the  verdict  and  Judgment  and  ordered 
a  new  trial.  From  this  May  Travis  Cooper 
appealed  to  the  Supreme  Court  That  court, 
on  December  28, 1909,  set  aside  the  order  of 
the  circuit  court  granting  a  new  trial  and 
reversed  the  Judgmrat  with  directions  to  the 
circuit  court  to  reinstate  the  Ju^ment  as  of 
date  January  12,  1906,  the  Judgmmt  to  bear 
Interest  from  tbat  data  See  Cooper  v.  Gen* 
tury  Realty  Co.,  224  Mo.  709,  123  S.  W.  848. 
The  mandate  of  the  Supreme  Court  was 
thereafter  filed  in  the  drcnit  court,  and  on 
January  S,  1910,  tbat  court  entered  up  Judg- 
ment in  fovor  of  B<ay  Travis  Cooper  and 
against  the  Century  Realty  Company  for 
$5,000,  as  of  date  January  12,  1906.  that 
amount  to  bear  interest  at  6  per  cent  from 
that  date,  and  also  for  costs  and  <^rge8 
therein  expended.  Execution  issued  on  thia 
judgment  under  which,  property  of  the  Cen- 
tury Realty  Company  having  been  levied  np- 
on and  advertised  for  sale,  the  Centnry  Beal- 
ty  Company,  on  June  26,  1910^  paid  in  satis- 
faction of  tbe  judgment  the  sum  of  $6,763.40, 
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tbat  amonnt  made  up  of  the  $5,000  damages, 
$1,337.50  interest  accruing  from  January  12, 
1906,  and  $415.90  for  court  costs. 

At  tlie  time  the  accident  above  referred  to 
happened,  the  Centnir  Realty  Company  held 
policies  Id  two  companies,  both  policies  hav- 
ing first  been  Issued  in  the  name  of  the  Cen- 
tnry  Building  Company  and  others  named, 
payable  to  them,  "as  their  Interests  might  ap- 
pear," hot  afterwards,  and  before  the  happen- 
ing of  the  accident,  the  Century  Realty  Com- 
pany was  substituted  as  the  assured  in  place 
of  the  Century  Building  Company.  Each  of 
these  [wllcleB  covered  the  freight  and  passen- 
ger elevators  situated  in  the  building  then 
owned  by  the  Century  Building  Company, 
later  by  the  Century  Realty  Company.  For 
convenience  and  brevity.  In  speaking  of  the 
insured,  we  will  designate  It  either  as  the 
Century  Company,  or  as  the  Realty  Company, 
although  in  the  policies  the  former  name. 
Century  Building  Company,  is  in  fact  used. 
It  Is  conceded  that  the  accident  happened  to 
May  Travis  Cooper  while  a  passenger  In  one 
of  the  passenger  elevators  operated  by  that 
company  In  Its  building. 

The  policy  issued  by  the  Frankfort  Marine 
Accident  ft  Plate  Glass  Insurance  Company, 
of  Frankfort-on-the-Maln,  Germany,  herein- 
after called  the  Frankfort  Company,  being 
the  appellant  herein,  is  designated  "General 
Liability  Policy."  By  it  that  company,  In 
consideration  of  a  prelum  stated,  agreed  to 
indemnify  the  Century  Company  "against 
loss  arising  from  legal  liability  for  damages 
on  account  of  bodily  injury  or  death  suf- 
fered by  any  person  or  persons  whomsoever 
resulting  from  any  and  every  accident  of 
whatsoever  nature  or  cause  happening  In,  nit- 
on, or  about  the  premises  of  the  assured,  or 
happening  In,  upon  or  about  any  of  the  sev«i 
paaaenger  elevators  and  freight  elevators, 
•  •  •  or  the  machinery  and  appliances 
connected  therewith  and  tt^etber  comprising 
the  elevator  service,  •  *  •  but  the  Ua- 
liility  of  the  company  in  respect  to  any  one 
peiBon  suffering  injury  or  death  shall  In  no 
case  exceed  the  sum  of  $8,000,  nor  shall  the 
total  liability  of  the  company  In  respect  to 
any  one  accident  resulting  in  injury  to  or  the 
death  of  several  persons  in  any  event  exceed 
the  sum  of  $10,000."  It  is  expressly  war- 
ranted and  agreed:  (1)  •  •  •  (2)  That  up- 
on the  occurrence  of  an  accident,  whether  any 
claim  be  made  In  respect  thereof  or  not,  the 
assured  eOiall  give  Immediate  notice  In  writ- 
ing of  the  accident  to  the  company  and  shall 
likewise  give  Immediate  notice  of  any  legal 
proceedings  instituted  to  enforce  such  claim. 

"<3)  That  If  any  1^1  proceedings  are  tak- 
en to  enforce  a  claim  gainst  the  assured, 
covered  by  this  policy,  the  company  shall, 
«t  Ut  oum  cott,  undertake  the  defense  of 
mdi  legal  {ffoceedlngs  In  the  name  and  on 
behalf  of  the  assured  and  shall  have  the  en- 
tire control  of  nuA  defense.  But  If  the  compa- 
ny shall  offer  to  pay  to  the  assured  the  full 
amount  for  which  the  company  is  liable  in 
16XS.W.-40 


respect  to  the  claim  sought  to  be  enforced,  it 
shall  not  be  bound  to  defend  any  legal  pro- 
ceedings nor  J>e  Uable  for  any  oort*  or  ex- 
penses wMch  the  assured  may  incur  in  de- 
fendinff  the  same.  The  assured  at  all  times 
shall  under  the  direction  of  the  company, 
render  all  reasonable  and  necessary  assist- 
ance to  enable  the  company  to  effect  settle- 
ments or  to  properly  conduct  a  defense  or 
to  prosecute  an  appeaL 

"(4)  That  the  company  may  undertake  at 
its  oum  cost  the  settlement  of  any  claim,  du- 
ly reported  to  it  as  before  provided,  and  the 
assured  shall  not,  except  at  his  (sie)  oim 
cost,  settle  any  claim  nor  incur  any  empense 
without  the  consent  of  the  company  thereto 
previously  given  In  writing;  provided  how- 
ever that  such  immediate  medical  and  surgi- 
cal relief  to  the  Injured  may  be  furnished  as 
may  be  imp^atlve  at  the  time  of  the  accident 
and  reasonable  expenses  thus  incurred  shall 
be  deemed  a  part  of  the  liability  fxt  the  com- 
pany."   (Italics  ours.) 

The  policy  of  the  Frankfort  Company  was 
dated  June  7,  1902,  was  for  a  term  of  one 
year  but  was  extended  June  18,  1902,  for  a 
term  of  twelve  months,  the  accident  occur- 
ring wltMn  this  second  period. 

The  policy  issued  by  the  Travelers'  Insur- 
ance Company,  of  Hartford,  Conn.,  herein- 
after referred  to  as  the  Travelers,  or  Travel- 
ers' Insurance  Company,  in  consideration  of 
premiums  stated,  agreed  to  indemnify  the 
Cfflitury  Company  for  a  period  of  three  years, 
beginning  on  the  11th  of  June,  1902,  "against 
loss  from  common  law  or  statute  liability 
for  damages  on  account  of  bodily  injuries, 
fatal  or  non-fatal,  accidentally  suffered  with- 
in the  period  of  this  policy,  by  any  person 
or  persons,  while  in  the  car  of  the  elevator 
mentioned  In  said  application,  or  in  the  ele- 
vator well  or  hoistway  of  same,  or  while  en- 
tering upon  or  alighting  from  the  car,"  and  It 
is  set  out  in  the  policy  that,  "in  considera- 
tion of  the  rate  of  premium  at  frhldi  this 
policy  is  Issued,  it  is  hereby  understood  and 
agreed  that  other  like  and  prior  insurance 
shall  be  maintained  by  the  assured  In  some 
other  company,  with  like  limits  of  liability, 
under  said  prior  insurance,  of  $5,000  in  re- 
spect to  any  one  person  and  $10,000  in  respect 
to  any  one  accident  causing  injury  to  more 
than  one  person ;  and  that  this  company  shall 
only  be  held  liable  under  this  policy  (subject 
to  the  limits  of  insurance  therein  made)  for 
any  loss  sustained  by  the  assured  in  excess 
of  the  amount  covered  by  said  prior  insur- 
ance." 

Among  the  conditions  written  In  the  pol- 
icy and  here  involved,  are,  first,  "the  com- 
pany's Uabili^  for  an  accident  resulting  to, 
or  In  the  death  of,  one  person  is  Undtea  to 

$5,000." 

(14)  "No  action  shall  lie  against  the  com- 
pany as  respects  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured 
himself  to  refmlmrse  Mm  for  loss  aotually 
svsta^ed  and  paid  by  Mm  i»  aattsfactUm  of 
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a  iu4{fment  after  trial  of  the  inue.  No  each 
action  BliaU  lie  nnles  brought  wltiUn  the 
period  vlthlB  which  a  claimant  might  me 
the  assured  for  damages  vnless  at  the  ex- 
piration <^  each  period,  there  Is  such  ah  ac- 
tion pending  against  assured,  In  which  ease 
an  action  may  be  brought  against  the  com- 
pany by  the  assured  within  thirty  days  after 
final  Judgment  has  been  rendered  and  satis- 
fled  as  aboTe,"  etc.   (Italics  oursj 

Holding  these  two  policies  when  the  acci- 
dent happened,  the  Century  Company  forth- 
with notified  the  two  companies  of  it  and 
likewise  at  once  notified  them  of  the  bring- 
ing of  the  action  against  It  by  May  Travis 
Oooper.  miereupon  the  Frankfort  Oompany 
took  (dia]^  of  the  action  throng  its  own 
attorneys  and  followed  it  throni^  the  dr- 
cult  court  and  the  Supreme  Oonrt  and  again 
in  ttie  drcnit  oonrt  to  its  termination,  as 
hereinbefore  noted.  The  Trayelera  took  no 
actiTe  hand  whateTer  in  the  man^ement  of 
the  case,  although  its  local  attorneys  kept 
watdi  of  it  in  its  progress  throuj^  the 
courts,  but  in  no  manner  irtuterer  inter- 
fering or  controlling  its  mwnagement.  The 
Frankfort,  it  was  admitted,  had  paid  an  at- 
torney's fees,  printing  of  brietB.  traTelling 
and  all  other  ezpoises  incident  to  the  de- 
fense In  the  drcnit  koA  Supreme  Oourts,  bar- 
ring interest,  if  we  are  to  class  that  as  an 
"expais&" 

After  the  reversal  of  the  judgment  in  the 
Cooper  Case  by  the  Supreme  Court  and  the 
payment  of  that  Judgment  In  the  amount  be- 
fore stated,  the  Centnry  Realty  Oompany  de- 
manded payment  of  the  amount  which  it 
had  paid  by  way  of  debt,  interests  and  costs 
from  the  two  companies.  The  Frankfort 
Company,  on  Anguat  6,  1910,  in  and  through 
a  written  notice,  offered  and  tendered  to  the 
Century  Realty  Company  $S,036.06,  as  in  full 
settlement  and  satisfaction  of  any  and  all 
claims  of  whatsoever  nature,  which  the  Cen- 
tury Realty  Oompany  had  or  might  there- 
after have  against  it  under  the  policy  re- 
ferred to,  that  Is,  $6,000  on  the  debt  and  $36.- 
08  Interest  on  that  sum,  at  the  rate  of  6  per 
cent  from  June  26,  1910,  the  da^  the  Judg- 
ment was  finally  entered,  to  August  16, 1910, 
the  date  of  the  tender.  The  Realty  Company 
refused  to  receive  this  In  full  settlement 
The  Travelers,  denying  any  liability  wtaat>- 
ever,  oiade  no  tender. 

Thereupon  the  Century  Realty  Company 
Instituted  separate  actions  against  each  of 
,  the  companies.  On  motion  and  by  agreement 
of  parties  the  two  actions  were  consolidated 
by  the  circuit  court  and  beard  as  one  action 
before  the  court  and  a  jury.  At  the  trial 
the  facta  were  practically  undisputed  and 
were  developed  as  we  have  set  them  out. 
The  Frankfort  Company  Introduced  no  evi- 
dence, Its  counsel  stating  be  was  satisfied  to 
rest  upon  the  evidence  which  had  been  In- 
troduced by  the  plaintiff.  The  Travelers  In- 
troduced evidence  tending  to  show  that  It 
bad  taken  no  active  part  whatever  In  the 


management  of  the  case  of  May  Travis  Coop- 
er r.  The  Oentoiy  Realty  Company,  but  bad 
been  satisfied  to  leave  the  defense  of  that 
case  in  the  hands  of  the  attorney^  for  the 
Frankfort  Company ;  had  paid  no  part  of  tbe 
expense  connected  with  the  litigation,  none 
of  whldi  had  ever  been  demanded  of  it;  that 
its  local  counsel  In  a  way"  watched  the 
case,  not  as  of  counsel  in  tSiB  ease,  but  simidy 
watched  tbe  attorneys  for  the  Frankfort 
Oompany  try  the  case,  watching  what  was 
going  on.  and  reporting  to  tfaedr  client  what 
had  happened,  but  they  took  no  part  In  the 
trial,  filed  no  pleadings  nor  did  anything  elae 
in  connection  With  the  case,  apparoitly  satfa- 
fled,  as  coonsei  for  the  Fnmkfort  modestly 
suggested,  that  the  conduct  of  the  detense 
was  in  able  bands. 

At  the  eioBe  of  tbe  testimony  in  the  case 
at  bar,  the  Frankfort  Oompany,  among  other 
reQuests,  asked  the  court  to  instruct  tbe  Jury 
that  under  the  law  and  the  evtdauw  la  this 
case,  the  plaintiff  "cannot,  under  any  drtmm- 
stances,  recover  against  the  Fnmkfort  Marine 
Accident  &  liate  Olass  Insurance  Oompany 
for  an  amount  in  excess  of  ^035.08."  This 
was  refused.  Of  its  own  motion  the  oonrt 
instructed  the  Jury,  that  under  the  Read- 
ings and  evidence  it  would  find  and  return  a 
verdict  in  favor  of  defendant  Travelers'  In- 
surance OonqMiny,  and  would  find  and  re- 
turn a  verdict  in  favor  of  plalntllf  and 
against  defendant  Frankfort  Marine  Accident 
&  Plate  QIass  Insurance  Company,  In  the  sum 
of  $6,763.40,  with  Interest  thereon  from  Jane 
26, 1010,  at  tbe  rate  of  6  per  cent  per  annum. 
Verdict  accordingly,  Judgment  foUowiw 
Saving  exception  to  the  refusal  of  the  in- 
struction it  had  asked  and  to  the  giving  of 
tbe  one  above  set  out,  the  Frankfort  Insur- 
ance Company  filed  ita  motion  for  a  new 
triaL  Plaintiff  also  filed  Its  motion  for  a 
new  trial  as  to  Travelers'  Insurance  Com- 
pany, treating  it  as  filed  both  In  the  original 
case  of  the  company  and  In  the  consolidated 
case.  These  motions  were  overruled,  excep- 
tions saved  by  the  several  parttes  and  the 
causes  api?ealed  to  this  court 

Seddon  ft  Holland,  of  St.  hovSa,  for  ^wel- 
lent  Dawson  ft  Oarvln,  of  St  Louis*  ixa  re- 
spondent 

RBYNOI/DS,  P.  J.   (after  stating  the  facts 

as  above).  While  all  three  of  the  cases  were 
briefed  and  argued  together  before  us, 
the  case  now  to  be  considered  Is  on  the  ap- 
peal of  the  Frankfort  Marine  Accident  ft 
Plate  Olass  Insurance  Oompany,  but  in  tbe 
consideration  of  that  we  are  compelled,  in  a 
measure,  to  consider  the  position  of  the  Trav- 
elers' Insurance  Company  also,  more  inci- 
dentally, however,  than  directly. 

Taking  up  this  Frankfort  Oase,  counsel  for 
that  company,  the  appellant  here,  make  two 
assignments  of  error:  First  that  the  court 
erred  In  giving  the  peremptory  Instrnction 
for  a  verdict  in  favor  of  plaintiff  and  against 
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detendent  Frankfort  Insurance  Company,  In 
tbe  Bnm  $8,763.40,  with  Interest  from  Jan- 
nary  25,  1910;  second,  that  tbe  court  erred 
In  T^neing  to  gtve  the  Instroction  asked  by 
the  Frankfort  Oompany  at  the  close  of  all 
the  erldence, 

[1, 2]  These  two  assignments  <tf  error  pre- 
sent two  theories  in  antithesis ;  If  the  one  is 
ri^t,  the  other  is  wrong.  The  consideration 
of  the  action  of  the  coort  In  refnsing  one 
Instmctlon  necessarily  involves  that  of  its 
action  in  giving  the  other. 

In  support  of  their  assignments,  learned 
counsel  for  appellant,  In  brief,  contend  that 
the  court  erred  in  giving  the  Instruction  di- 
recting a  verdict  for  the  respondent  against 
the  Frankfort  Insurance  Company,  because 
the  policy  of  that  company,  It  Is  claimed,  was 
"a.  contract  of  Indemnity  against  loss,"  and 
it  was  not  liable  to  the  Realty  Company  In 
any  amount  until  the  Realty  Company  sus- 
tained a  loss ;  that  when  that  loss  was  sus- 
tained the  limit  of  the  liability  of  the  Frank- 
fort Company  was  S5.000,  the  amount  specif- 
ically mentioned  as  the  limit  In  tbe  policy. 
Afl  necessarily  following  from  this,  it  is  ar- 
gned,  that  the  special  agreement  under  which 
the  Frankfort  Company  agreed  to  defend 
salts  at  Its  own  cost,  did  not  impose  any 
Uahllity  on  that  company  to  pay  interest  on 
the  Judgment  in  excess  of  the  limit  of  the 
policy,  and  that  the  special  agreement  under 
which  the  Frankfort  Company  agreed  to  de- 
fend suits  at  its  own  cost,  did  not  Impose  up- 
on that  company  any  obUgatlou  to  pay  court 
costs  Incurred  in  any  proceeding  of  an  Injur- 
ed party  against  the  Realty  Company. 

Counsel  for  appellant  cite  Conqueror  Zinc 
&  Lead  Co.  v.  .^toa  Life  Ins.  Co.,  1S2  M& 
App.  332,  133  S.  W.  1S6,  In  support  of  their 
contention.  The  dedaton  In  that  case  is 
against  counsel  in  so  far  as  concerns  tbe  mat- 
ter of  court  costs,  for  there  it  is  diatluctly 
held  that  the  insurer  is  responsible  to  the  as- 
sured, in  addition  to  the  maximum  amount 
of  indemnity  provided  for  in  the  policy,  for 
the  court  costs  incurred  and  paid.  It  is  true 
that  it  la  further  there  held  that  the  Insurer 
was  not  liable  for  interest  that  had  accrued 
on  tbe  Judgment  That  i>art  of  this  dedsion 
Is  not  determinative  here.  The  policy  InvoW- 
ed  in  the  Conqueror  Zinc  ft  Lead  Company 
Case  is  Identical  in  Its  provisions,  so  far 
as  this  point  Is  concerned,  with  that  is- 
sued by  the  Travelers'  Insorance  Company, 
but  it  differs  in  Its  language  from  that  of  the 
Frankfort,  and  the  conclusion  that  the  Aetna 
Life  Insurance  Company  was  not  liable  for 
more  than  the  assured  had  In  fact  paid  only 
up  to  $5,000,  Is  reached  on  the  ground  that 
its  policy  distinctly  provided:  "No  action 
shall  lie  against  the  company  as  respects  any 
loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  rdmburse 
him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  Judgment  within 
sixty  days  from  the  date  of  such  judgment 
and  after  trial  of  the  Issue."  On  this  provi- 


sion it  was  held  the  Aetna  Company  was  not 
liable  for  interest,  and  that  plaintiff  there 
could  only  recover  what  it  had  paid  out  up 
to  $5,000.  Hence  the  Conqueror  Zinc  ft  Lead 
Company  Case  lends  no  aid  to  the  contention 
of  the  appellant  here,  unless  we  are  to  hold 
that  the  Frankfort  policy,  under  its  wording, 
is  susceptible  of  the  same  interpretation. 
That  Is  a  question  whidi  we  will  consider 
hereafter. 

Counsel  for  the  Frankfort  also  rely  upon 
Maryland  Casualty  Co.  t.  Omaha  Electric 
light  ft  Power  Co.,  157  Fed.  514,  85  0.  O.  A. 
106;  Flnley  v.  United  States  Casualty  Co., 
113  Tenn.  502.  83  S.  W.  2,  3  Ann.  Cas.  962 ; 
Davison  v.  Uaryland  Casualty  Co.,  197  Mass. 
167,  88  N.  B.  407 ;  Puget  Sound  Improvement 
Co.  T.  Frankfort  Marine  Accident  ft  Plate 
Glass  Ins.  Co.,  52  Wash.  124,  100  Pac.  190; 
Frye  v.  Bath  Qas  ft  Electric  Co..  97  Me.  241, 
64  AtL  395,  59  L  R.  A.  444,  94  Am.  St  Rep. 
500;  and  Henderson  v.  Maryland  Casualty 
Co.,  20  Pa.  Super.  Ct  398.  in  support  of  the 
propoelllon  that  the  Frankfort  was  liable 
only  for  the  amount  paid,  after  payment  by 
the  assured.  The  policies  in  each  of  these 
cases  expressly  provided,  as  did  that  In  the 
Conqueror  Zinc  Company  Case,  and  as  does 
that  of  the  Travelers'  Insurance  Company, 
that  no  action  should  lie  against  the  company 
except  to  reimburse  the  assured  "for  loss  ac- 
tually sustained  and  paid  by  him  in  satis- 
faction of  a  Judgment  a/ter  trial  of  tbe  is- 
sue ;"  if  not  In  these  words,  In  words  of  like 
tenor.  These  are  all  the  cases  dted  by  coun- 
sel for  the  Frankfort  in  support  of  their  first 
proposition. 

In  suc^rt  of  their  proposition  that  "court 
costs"  are  not  to  be  Included  when  they  ex- 
ceed the  $5,000  maximum,  counsel  for  the 
Frankfort  cite  Munro  v.  Maryland  Casualty 
Co.,  48  Misc.  Rep.  183,  96  N.  Y.  Supp.  705, 
and  National  ft  Providence  Worsted  Mills  v, 
Frankfort  Marine  Accident  ft  Plate  Glass  Ina 
Co..  28  R.  I.  126,  66  Atl.  68.  The  learned 
judge  in  the  Munro  Case,  supra,  reaches  his 
conclusion  mainly  on  the  authority  of  Con- 
nolly V.  Bolster,  187  Mass.  266,  72  N.  E.  981. 
But  that  case  was  on  a  policy  similar  in  re- 
spect to  those  In  the  cases  above  dted  and  Is 
not  In  point  here.  Moreover,  so  far  as  he 
holds  the  Insurer  not  liable  for  costs,  his  de- 
cision runs  counter  to  the  majority  of  the 
above  cases  dted  by  counsel  themselves  on 
the  first  proposition,  and  as  to  non-liability 
for  costs,  is  disaffirmed  by  the  Supreme  Court 
of  New  York,  Ai^)eUate  Division,  in  Brews- 
ter y.  Empire  State  Surety  Co.,  146  App.  Div. 
678.  130  N.  Y.  Supp.  439.  The  Munro  ded- 
sion was  by  the  Supreme  Court  at  nisi  priua. 
not  in  an  appellate  division.  The  Rhode  Is- 
land decision  confessedly  rests  on  the  Munro 
decision,  supra,  inadvertently  treating  It  as 
a  dedsion  In  the  Appellate  Division  of  the 
New  York  Supreme  Court  The  Rhode  Is- 
land court,  while  following  the  Munro  ded- 
sion, says,  as  is  also  said  In  the  Munro  Case, 
that  the  cases  are  conflicting  and  the  Rhode 
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lalaod  oonTt  oondndes  to  follow  tiie  Mmum 
Case. 

Goniuel  £6r  the  Franlcfort  Comiuny  dte 
Flnley  Gasaaltr  Co.,  supra.  That  case  as 
W6U  as  E'rye  t.  Bath  Gas  A  Blectile  Co.,  su- 
pra, was  one  In  which  the  party  Injured  at- 
temptedt  by  suit  In  equity,  to  hold  the  Insurer 
liable  for,  Injuries  sustained,  on  the  ground 
either  that  the  assured  was  bankrupt  or  had 
made  a  fraudulent  settlement,  so  that  plain- 
tiffs, as  employ^  covered  by  the  policies, 
claimed  a  ris^t.  In  eqiulty,  to  subrogation  to 
the  rlsbtB  of  the  assured,  and  sought  to  hold 
the  Insurer.  The  claim  was  denied.  The  pol- 
icy was  on  Uke  conditions  as  those  of  the 
Trarelers  in  the  case  before  us,  requiring,  as 
a  prerequisite  to  a  right  of  recorery,  payment 
by  the  assured.  After  pointing  out  the  differ- 
eaae  between  the  effect  of  a  p<dlcy  which  in- 
sures directly  against  llaMUty  and  one  that 
insures  sgainst  loss  or  damage  by  reason  of 
liability,  it  Is  said  In  the  Finley  Case,  113 
Tenn.  loc.  dt  598,  83  S.  WI.  8.  S  Ann.  Gas. 
962:  "Under  Qie  policies  of  the  second  Und, 
to  whidi  the  one  before  us  belongs,  the 
amount  of  the  liuuranoe  does  not  become 
sTailable  until  the  assured  has  paid  the  loss, 
and  is  not  even  then  available  unleas  proper 
notice  has  been  ^ven  as  provided  In  the 
policy." 

We  do  not  think  Uiat  these  casein  and  tfa^ 
are  the  only  oases  clte4  by  learned  oonns^  for 
the  B'rankfort  Company,  meet  or  cover  the 
omdltlonaof  the  policy  of  that  company  which 
is  before  us.  The  first  and  pvlnctpal  contract- 
ing clause  is,  that  the  Frankfort  Company 
"does  hereby  agree  to  indemnl^  •  •  « 
the  assured  •  *  •  against  loss  arisii^ 
from  any  legal  liability  for  damages  on  ac- 
count of  bodily  bijury  or  death  *  •  *  suf- 
fered by  any  person  *  *  •  resulting  from 
any  and  every  accident  *  •  •  happeningln, 
or  about  tlie  premiBes  of  the  assured  *  •  * 
but  the  liability  of  the  company  In  reEQ>ect 
to  any  one  poaon  suffering  Injury  or  death 
shall  In  no  case  exceed  the  sum  of  1^,000," 
etc  This  Is  all  there  la  to  it  Not  a  su^es- 
tion  can  be  drawn  from  auy  of  this  language 
that  the  payment  is  only  to  be  made  by  the 
insurer  In  reimbursement  of  what  the  as- 
sured shall  or  may  have  paid.  On  the  con- 
trary, as  we  understand  It,  it  is  more  in  the 
nature  of  "a  policy  which  Insures  directly 
against  liability  (thui)  one  tiiat  insures  against 
loss  or  damage  by  reason  of  Uablllty.**  Fin- 
1^  V.  Casualty  Co.,  supra.  See  also  Salmon 
FaUs  Bank  v.  Leyser,  116  Mo.  fil,  22  B.  W. 
601.  If  it  was  the  intention  to  pay  tmly 
when  and  to  the  amount  the  assured  had 
paid,  a  reference  to  clause  14  of  the  Travelers 
policy  shows  how  easily  tliat  Intention  could 
have  been  expressed.  The  most  that  can  be 
said  for  the  Frankfort  Company  is  that,  fall- 
ing to  so  write  its  policy,  it  has  glvaa  one 
which  Is  ambiguous  and  any  ambiguity  must 
be  resolved  against  It  We  conclude  on  this 
point  then,  that  it  was  not  within  the  ex- 
pressed intention  of  this  policy  issued  by  the 


Frankfort  that  UaMltty  to  make  paymmt  to 
tile  assured  should  fall  In  only  tttter  On  aa- 
Bured  had  paid  whatever  damage  may  have 
been  awarded  to  the  Injured  party. 

It  would  aeem  on  caiefnl  reading  of  the 
third  and  fourth  warranty  daoses,  that  the 
words  "cost"  and  "costal  are  used  In  a  diffar- 
oit  sense  in  those  dansea  and  that  paymoit 
is  not  confined  to  mere  taxable  court  costs* 
as  that  term  Is  technically  used.  Tbaa  in  Om 
third  dause  it  ts  provided  that,  "U  the  com- 
pany ahau  ottex  to  pay  to  the  aiasnred  the  fall 
amount  for  whidi  the  convuny  is  liable  In 
respect  to  the  dalm  sou^t  to  be  enftwced.  It 
shall  not  be  bound  to  defend  any  legal  pro- 
ceedings nor  be  liable  for  any  coatt  or  ex- 
petuea  whtdi  the  assured  may  Incur  In  de- 
fending the  same."  Surely  tbis  means  that 
if  the  dalm  is  put  in  sul^  and  the  company 
defends,  the  coippai^  will  tiien  be  liable  for 
the  ooaU  and  eapenxe*  of  the  aethm.  That  Is 
a  reasonable  comrtmctton.  at  least 

In  the  fourth  dense  It  la  provided  that  tlte 
company  may  undertake  **at  Mr  own  coat" 
the  settlement  of  any  claim,  and  the  assured 
Bball  not  ''except  at  its  own  ooat  aetUe  any 
claim  nor  Incur  any  evtwnae  without  tlie  con- 
sent of  the  company."  Here  again  tiie  terms 
"cost"  and  "expense"  are  used  as  InduaiTe. 
Bat  grant  tliat  the  meaning  v/t  the  words 
"cost^'-and  '^eosts"  Is  ambiguous,  as  uaed. 
then,  as  before  remarked,  we  are  to  anily  Uie 
well  settled  rule  that  the  terms  end  omidi- 
tions  employed  Id  a  poll^  of  Inmnanoe  ate 
to  be  cooBtmed.  If  amUgnous  or  of  doubtfnl 
meaning,  most  strongly  againat  the  insurer. 
Grocery  Co.  v.  Flddlty  ft  Gnaianty  Co.,  180 
Mo.  App.  421, 110  8.  W.  28;  Boduster  Utning 
Co.  V.  Maryland  Casualty  Co.,  143  Mo.  App. 
665,  128  S.  W.  204;  Beile  V.  TiavderA'  Pro- 
tective Ass'n,  150  Mo.  App.  629^  185  8.  W. 
497.  Construing  the  words  "cost"  and 
"costs,"  in  the  ctmnectifni  used,  they  have  a 
much  broader  meaning  than  mere  taxable 
court  costs. 

Construing  this  contract  in  Its  most  favor- 
able light  for  tlie  assured,  and  liaviiw  In 
mind  the  dual  meaning  of  ttie  word  costs, 
and  mindful  of  the  use  ia  the  word  *^expexus- 
ee"  and  Che  contnicta  as  to  their  payment,  we 
come  to  a  consideration  of  Qie  ipiestion  as  to 
the  liability  of  the  Frankfort  Gtmipany  for 
payment,  not  only  of  the  oourt  costs  but  of 
interest  accruing  between  the  date  of  tbe 
Judgment,  as  originally  entwed  and  tbe 
payment  thereof,  payment  having  been  sus- 
pended pending  tiie  determination  of  tbe  ease 
by  the  Sttia«me  Court 

It  la  provided  by  section  7181,  Revised 
Statutes  1909^  that  intereat  abaU  be  allowed 
on  all  moneys  due  upon  any  Judgment  t»»m 
the  day  of  rendering  the  same  until  satls&c- 
tlon  be  made  by  payment,  at  the  rate  of  6 
per  cent  per  annum,  unleas  a  higher  rate  la 
fixed  tiie  contract,  in  whldi  case  interest 
shall  be  at  tlie  contTMt  rata  "It  is  a  gener- 
al rule,  that  an  action  cannot  be  so  stained 
for  the  intraest  of  a  demand  after  tin  pzlnci- 
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ral  has  been  paid;  but  this  rule  is  only  ap- 
plicable wlure  there  had  been  no  contract  fOr 
the  paymmt  of  biterest  In  anch  cases. 
Interest  could  only  be  recovered  as  damases 
for  tbe  non-^payment  of  the  principal  debt^ 
and  therefore,  whrae  the  debtor  (mditor^ 
acc^  the  fnll  amoont  agreed  to  be  paid, 
without  saying  anything  about  Interest,  sneb 
payment  is  piiesnmed  to  be  in  fnll  sadsfiic- 
tUm  of  the  demand.**  Stone  t.  Bennett,  8  Mo. 
41,  loc.  dt  43.  "Interest  la  a  oompoiBation 
for  the  use  of  money,  tar  its  detratton.** 
Borders  Barber,  81  Mo.  636,  loa  dt  646; 
Mt^Dmald  T.  Loeven.  14B  Ho.  App.  4Si,  iae. 
dt  SO.  130  S.  W.  02.  "Interest  (on  mon^) 
Is'the  compensation  whldi  la  paid  by  the  bor- 
rows of  money  to  tbe  lender  for  Its  ua^  and 
generally  by  a  debtor  to  bis  creditor  In 
reoompoiBe  fOr  his  detcmtttm  of  the  debt." 
4  Words  ft  Fhraae^  3706w  *^tHest  is  the 
Gompenaadon  allowed  by  law  or  fixed  bj 
tbe  parties  fn  tbe  use  or  forbearance  or  de- 
toitlon  of  mon^."  Blade's  haw  Diet  (2d 
Ed.)  647.  At  common  law.  "interest  is  the 
legal  damages  or  penalty  for  the  unjust  de- 
toitiw  of  money."  Madiom  County  v.  Bar^ 
lett,  2  lU.  a  ScamO  67.  "Interest  la  In  the 
nature  of  damages  for  Improperly  withhold- 
ing a  ddit  beyond  tiie  time  when  it  oui^t  to 
be  paid.**  Farmers'  Bank  r.  B^nolds,  4 
Band.  (Va.)  186.  Interest,  therefore,  wtta 
not  awarded  as  a  mattor  of  contract,  la  given 
by  law  outdde  of  the  contract  when  Uie  oodt 
tract  has  been  breached.  One  promises  to 
pay  a  fixed  sum,  at  a  d^nlte  Hme,  cm  the 
happenlttg  of  a  named  eroit  -He  does  not 
promise  to  pay  any  largw  sum;  does  not 
promise  to  pay  inteiaat  But  if  ha  falls  to 
perform  Us  contract  and  ia  sued*  be  most 
pay,  not  only  tbe  fixed  sum  but  intmst  on  it, 
not  by  bis  contract  but  by  force  of  law  by 
way  of  penalty  for  non-payment  In  tbn 
amount  and  at  the  time  when  he  should  hare 
paid  It  If  the  debtor  contests  tbe  claim, 
pots  It  in  litigation,  be  has  Incuxred,  added, 
an  oblation  to  pay  Interest  u  part  at  the 
price— part  of  the  cosfr-itf  the  litigation.  So 
it  is  here.  The  Frankfort  Oompany  nndo^ 
took  at  its  own  cost  aiid  upens^  unwilling 
to  pay  for  any  injury  to  one  who  fell  within 
tlie  protedJott  of  tbe  contract  to  litigate  the 
causes  conduct  the  defense,  and  pay  the  costs 
of  the  Utigatton.  That  means  the  axpensee. 
a%at  more  than  mere  court  costs  ia  meant 
Is  dear  by  the  construction  put  upon  it  by 
tbe  lasnrer  itself,  for  as  we  have  seen,  it 
paid  attomey'a  fOe^  printing  travdling  and 
aB  other  expenses  connected  with  the  defense 
of  the  case  both  In  the  circuit  court  and  be- 
tan  the  Supreme  Court 

Aa  we  have  before  noted,  it  la  said  in  Mun- 
ro  T.  Maryland  Casualty  Co.,  48  Misc.  Bep. 
188,  lo&  dt  706,  that  the  authorities  are  con- 
fUeUng  as  to  the  liablUty  for  Interest  whai 
Uie  interest  added  to  the  prindpal  exceeds 
tlie  maxlmnm  sum  tendered,  and  that  the 
dirargent  views  are  well  stated  In  two  cases, 
namely,  Sanders  v.  Frankfort  Marine  Acci- 


dent ft  puto  Glass  ln&  C!o.,  72  N.  H.  486. 
57  AtL  60S,  101  Am.  St  Bqi.  688,  and  Con- 
nolly V.  Bolster,  187  Mass.  266.  72  N.  B.  981, 
and  that  in  eadi  case  the  policy  Involved 
was  similar  to  that  under  consideration  In 
tbe  Munro  Oasa  Aa  we  have  also  noted,  the 
policy  in  the  latter  corresponded  to  the  policy 
In  Travdws  Case  and  contained  the  provl- 
edon  that  no  action  should  lie  for  any  loss 
under  the  policy  unless  brought  by  the  In- 
sured to  rdmburse  him  for  loss  actually  sus- 
tained and  paid  by  him  in  satlsfaetlon  of 
the  Judgment  after  trial  ^  the  Issue,  it  be- 
ing hdd  that  payment  of  the  Judgment  was 
a  condition  precedent  to  liability  on  a  polhgr, 
and  tbe  auestlon  of  Intmst  was  not  in- 
volved. The  policy  in  Sanders  v.  Frankfort 
etc..  Ina.  Go.  was  Issued  bj  tbe  same  com- 
pany, appellant  here,  and  ia  In  the  same  form, 
with  this  very  important  dlffwence:  in  tbe 
policy  before  the  Supreme  Court  of  New 
Hampabire,  tbe  eolation  in  danae  8  of  the 
policy  before  tbe  court  was.  "no  action  diall 
lie  against  the  company  aa  respects  any  loss 
under  this  policy  nnlees  It  shall  be  brought 
by  the  assured  bimsdf  to  reimburse  bim  for 
loss  actually  sustained  and  paid  by  bIm  in 
satlafactlon  of  a  Judgmoit  aftcx  trial  ot  the 
lasue." 

Cuiloualy.  also  the  seventh  clause  in  this 
same  Frankfort  Company's  policy  which  was 
before  the  Suprone  Court  of  Washington,  ia 
IPnget  Sound  Improvemeut  Co.  v.  Frankfort 
etc.,  Ina  G&.  supra,  corresponds  to  this  eighth 
clause  in  ita  poll<7  which  w»m  involved  in 
Uie  Sanders  Case.  No  like  clause  or  envi- 
sion is  in  the  Frankfort  policy  now  before  us, 
or  baa  been  oOIed  to  our  attention  and  we 
find  mme  in  the  abstract  of  tbe  record,  which 
purports  ta  set  out  the  policies  in  full  Even 
with  ttkia  dghth  clause  in  the  policy,  how- 
ever, it  Is  hdd  by  the  Supreme  Court  of  New 
Hampshire  that  the  lnaur»,  if  be  elects  to 
defend  an  action  brought  against  the  assured, 
is  bound  to  protect  tbe  insured  against  lia- 
bility at  all  atages  of  the  litigation  to  the 
extent  of  the  agreed  Indemnity,  and  be  is 
not  absolved  from  this  obUgatkm  by  the  fact 
that  the  insured  has  not  paid  the  amount 
of  the  Judgment  against  Um  or  la  unable  to 
do  so  by  reason  of  insolvency,  and  It  con- 
strues this  eighth  clause  as  applying  solely  to 
cases  where  the  insurer  denies  liability  for 
injuries  whldi  wrae  made  the  subject  of  snlt 
and  refuses  to  defmd. 

In  Bnmford  Falls  Paper  Ca  v.  Fidelity  ft 
Casualty  Co^  02  Me^  074.  43  Aa  003,  the 
policy  waa  limited  to  the  payment  of  ^SOO 
for  the  death  of  any  one  person.  There  it 
is  hdd  that  the  phdntUt  the  assured,  was 
entitled  to  recover  In  an  action  against  the 
Insurer  tbe  amount  of  the  Insurance  specl- 
fled  in  the  pdUv.  that  Is  $1,500,  wlfli  inter- 
est thereon  from  the  time  when  the  verdict 
was  rendered  In  the  former  action  and  the 
costs  recovered  in  that  action  with  intwest 
thereon  from  the  time  whoi  they  were  paid. 

In  Anoka  Lumber  Co.  t.  Fiddltf  ft  Casual- 
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ty  Co.,  63  Minn.  286,  66  N.  W.  353,  30  L.  R. 
A,  689,  It  is  held  that  an  employe  having 
been  injured  while  in  the  service  of  the  as- 
sured and  having  recovered  judgment  there- 
on against  the  assured,  the  insurance  com- 
pany was  liable  upon  an  action  against  it, 
without  the  employer  having  first  paid  the 
judgment 

Possibly  the  most  recent  and  certainly  one 
of  the  moat  carefully  considered  opinions  Is 
that  of  ^tna  Life  Ins.  Co.  r.  Bowling  Oreen 
Gas  Light  Co.,  150  Ky.  732,  150  S.  W.  994,  43 
L.  R.  A.  (N.  S.)  1128.  In  that  case  it  was 
held  by  the  Court  of  Appeals  of  Kentucky, 
that  where  the  contract  of  insurance  stipu- 
lated that  the  insurer  would  pay  a  fixed  sum 
of  $5,000  as  Indemnity  to  the  assured,  and  in 
addition  thereto  would  pay  "the  expense  of 
litigation,"  if  litigation  was  engaged  in  by  its 
direction,  the  words  "expense  of  litigation," 
Include  the  costs  of  the  suit  incurred  by  the 
assured,  the  damages  awarded  the  claimant 
on  an  appeal  by  the  assured,  and  the  Interest 
that  accrued  on  the  Judgment  against  the 
assured,  the  argument  of  the  court  being  that 
as  the  insurance  company  has  the  right  to 
compel  the  assured,  against  bis  will,  to  en- 
gage in  litigation  or  else  forfeit  the  right  to 
any  part  of  the  indemdlty  he  bad  contracted 
for,  when  it  elects  to  burden  the  assured  for 
the  cost  and  expense  of  an  action,  the  pro- 
visions of  the  policy  should  be  lib^nlly  con- 
strued for  his  benefit 

In  Saratoga  Trap  Rock  Co.  v.  Standard 
Accident  Insurance  Co.,  143  App.  Dlv.  8S2, 
loc.  cit.  855,  128  N.  T.  Supp.  822,  loc.  clt. 
8^,  discussing  the  contract  of  insurance  In- 
volved, It  is  said:  "The  contract  embraced 
in  the  policy  which  the  defendant  issued  to 
the  plaintiff  is  one  of  indemnity  merely.  It 
is  not  an  agreement  to  save  harmless  or  to 
pay  when  liability  shall  be  established.  If 
the  first  part  of  the  agreement  was  not  qual- 
ified by  a  subsequent  clause,  and  if  the  only 
provision  contained  In  the  policy  was  that 
the  insuring  company  would  indemnify  the 
assured  against  loss  by  reason  of  liability 
because  of  an  accident  happenii^  to  its 
servant,  obligation  to  pay  would  arise  when 
Judgment  determining  liability  was  entered 
against  the  insured  (Stephens  v.  Penosyi- 
vanla  Casualty  Co.,  135  Mich.  189,  07  N.  W. 
686  [3  Ann.  Gas.  478]),  and  whatever  inter- 
est accrued  in  an  ineffectual  effort  to  get 
rid  of  the  Judgment  the  Insuring  company 
would  be  bound  to  pay.  But  this  broad  part 
of  the  agreement  is  qualified  by  a  subsequent 
provision  of  the  policy  that  no  action  shall 
lie  against  the  company  to  recover  for  any 
loss  under  the  policy,  unless  it  shall  be 
brought  by  the  assured  for  'loss  actually 
sustained  and  paid  in  money  after  actual 
trial  of  the  issue.*  This  clause  is  a  sub- 
stantive part  of  the  policy,  and  has  the  ef- 
fect of  changing  the  policy  from  one  of  in- 
demnity when  liability  shall  be  established 
to  one  for  indemnity  for  money  paid  out  on 
tbe  occurrence  of  a  particular  erent,  to-wlt. 


payment  of  tbe  Judgment  obtained  because 
of  such  liability."  That  is  a  very  dear  il- 
lustration of  the  difference  between  the  two 
policies  before  us.  That  of  the  Travelers 
does  contain  this  limitation:  that  of  tlie 
Frankfort  which  la  before  us,  does  not  It 
contains  no  clause  providing  for  payment 
only  in  the  amonnt  and  after  tiie  asmred 
has.  paid. 

In  Brewster  v.  Bmpire  State  Surety  Go., 
supra,  following  Saratoga  Trap  Rock  Co.  t. 
Standard  Accident  Ins.  Co.,  supra,  which 
latter  reata  mainly  on  Oreem  v.  Fidelity  & 
Casualty  Co.,  141  App.  Div.  493,  126  N.  T. 
Supp.  565,  it  is  held  that  interest  over  the 
maximum  amount  cannot  be  recovered.  Bat 
in  all  these  cases,  tbe  insurer  was  only  li- 
able "for  loss  actually  aostalned  and  paid 
by  Mm." 

Our  conclusion  upon  consideration  of  all 
the  cases,  is  that  the  better  autbority  leads 
to  the  result  that  under  this  form  of  pol- 
icy issued  by  the  Frankfort  Company,  the 
right  of  action  of  the  assured  did  not  de- 
pend upon  Judgment  first  being  rendered 
against  it  and  payment  made  by  it  thereof, 
but  that  Its  right  to  the  Indemnity  accrued 
when  the  accident  occurred  for  which  It  waa 
liable;  that  the  assured  having  turned  over 
the  def^ise  of  the  action  to  the  insurer  and 
the  insurer  having  taken  up  the  defense  of 
it,  it  Is  liable  for  all  the  costs  and  expenses 
incurred  In  that  action  from  the  date  the 
Judgment  against  the  assured  was  ordered 
to  stand  until  Its  final  payment;  and  that 
the  fact  that  Interest  had ,  accrued  on  that 
In  excess  of  the  maximum  $5,000,  did  not 
exempt  the  insurer  from  the  payment  of 
that  Interest  It  follows  from  this  that  tbe 
trial  court  committed  no  error  in  giving  tbe 
instruction  in  favor  of  the  Travelers  and  in 
refusing  the  instruction  asked  by  the  Frank- 
fort Company,  nor  in  giving  that  under 
which  the  Jury  returned  a  verdict  against 
that  Company  and  in  favor  of  the  plaintiff. 

Xn  so  holding  we  are  not  to  t>e  understood 
as  holding  that  if  the  Frankfort  policy  be- 
fore us  contained  the  provision  contained 
in  the  Travelers  policy,  there  would  be  no 
liability  for  Interest  on  the  amount  of  a 
Judgment  rendered,  accruing  after  Judgment 
and  before  payment,  that  interest  bringing 
tbe  amount  to  be  paid  above  the  maximum. 
That  question  Is  not  beie  before  us  and  to 
not  decided. 

The  Judgment  of  the  circuit  court  In  tbim 
case  is  affirmed. 

NORTONI  and  ALLBN,  JJ^  concur. 


OBNTURT  RBALTT  00.  T.  TRAYBLBHS* 

INS.  CO. 

(St  Louis  Court  of  Appeals.   Missouri.  Deo, 
2,  1913.   Rehearing  Denied  Dee.  16,  1913.) 

Appeal  from  St  IauIs  Circuit  Court  Bngena 
McOuillln.  Judge. 
Action  by  the  Century   Realty  Company 
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agaiut  the  TMnlen*  Insuratice  Oompany. 
nom  «  Jodgment  (or  defiandaiit,  plaintiff  ap- 
peala.  AfBrmed. 

Dawson  ft  Garrtn,  of  St  Lonls,  for  appellant 
Watts,  Dines,  Oantzr  ft  Lm>  of  St  Louis,  for 
respondent 

B£1YN0IJ>S.  P.  J.  The  proposition  InTcdved 
in  this  case  end  its  determination  rests  upon  the 
same  facta  and  principles  as  those  involved  in 
Cento ry  Bealtj  Go.  v.  Frankfort,  etc.,  Insure 
ance  Co.,  161  S.  W.  024.  For  the  reasons  stat- 
ed in  the  opinimi  In  that  ease,  the  jodgmoit  of 
the  circuit  court  is  affirmed. 

KOBTONZ  and  ALLEN,  3J^  concur. 


CBNTUBX  REALTY  CO.  7.  FRANKFORT 
MABTNH  ACCIDENT  &  PLATB  GLASS 
INS.  GO.  et  aL 

(St  Lonis  Court  <tf  Appeals.   Missouri  Dee. 
2, 1918.   Behearins  Denied  Dee.  16,  1913.) 

Appeal  fnm  St  Louis  Circuit  Court;  Bu* 
gene  McQuillin,  Judge. 

Action  by  -the  Century  Realty  Company 
against  the  Frankfort  Manns  Accident  ft  Plate 
Cflass  Insarance  Company  and  others.  From  a 
judgment  for  dsfendanta,  plaintiff  appeals,  Ai- 
Srmed. 

Dawson  &  Qarvin,  of  St  Louis,  for  appellant 
AVatts,  IMnes,  Gentry  ft  Lee  and  Seddon  ft  Hol- 
land, all  of  St  Loida,  for  respondenta. 

REYNOLDS,  P.  J.  Tba  prwosition  loTOlved 
In  this  case  and  its  determination  rests  upon  the 
same  facts  and  principles  as  tiiose  involved  ill 
Centun  Realty  Go.  v.  Frankfort  etc,  Insui^ 
anee  Goi.  161  &  W.  624.  For  the  reasons 
stated  in  that  caae^  the  judgment  of  tha  eirailt 
court  is  affirmed. 

NOBTONI  and  ALLEN.  JJ„  coneoK 


MARTIN  T.  BtmiBR  G0UNT7  B.  CO. 

(Sprinsfield  Court  of  Appeal*.   Missouri  ■  Dec 
U.  191S.) 

1.  Jusncn  or  ram  Psaoi  (|  100*)— Jmis- 
Dionoif— pLUDina  aito  Pboof. 

Where  a  suit  for  kilting  stock  Is  brought 
against  a  railroad  in  a  township  other  than 
that  where  the  stock  was  killed,  the  fact  that 
tha  townships  adjoined  is  jurisffictifmal  and 
moat  be  averred  and  prorad. 

[Bd.  Note.— Foe  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  8S6-S41;  Dea  Dig. 

I  ioa»] 

2.  JvenctB  or  thb  Pu<»  (|  91*>— Pioadiitgb 

— SumCIEIIOT. 

A  statement  In  an  action  in  justice's  court 
aninit  a  railroad  company  for  kiUisg  stock, 
wnich  averred  that  plaintiff  owned  Uie  ani- 
mal killed,  that  the  company  owned  and  op- 
erated a  railroad,  that  on  a  certain  date  the 
animal  strayed  on  the  track,  that  the  company, 
by  its  agents  and  employte,  negligently  ran  its 
train  against  the  animal,  kHIing  It,  and  that 
the  company,  its  ^enta  and  employes,  by  or- 
dinary care  could  have  avoided  the  killing,  suf- 
ficiently stated  a  cause  of  action  under  the 
liberal  rules  for  justice's  eourta. 

[Bd.  Note.— For  otiier  cases,  see  Justiees  of 
the  Peace,  Cent  Dig.  U  807-«28;  Dee.  Dig.  | 
91.*3 


8.  Railxoads  (I  419*)— Knxino  AinuAi»- 
Liabhitt. 

Where  the  engineer  or  fireman  saw.  w 
could  with  due  care  have  seen,  an  animal  on 
the  track  or  coming  onto  it  in  time  to  have 
avoided  killing  the  animal  by  either  scaring  it 
from  the  track  by  an  alarm  or  1^  stopping  the 
train,  the  rsUroad  company  was  liable  for 
the  killing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  148&-UiOO-,  Dec.  Dig.  |  419.*] 

4.  Raiiaoaiw  H  41S*)— KnxiKe  Btook— Lia- 

BILTTT. 

Where  an  animal  killed  was  at  or  on  a 
public  railroad  croasing,  the  statutory  duty 
to  ring  the  bell  was  mandatory,  regardless 
whether  the  trainmen  saw  or  could  have  seen 
the  animal,  but,  i|  the  animal  was  not  killed 
at  a  crossing,  ue  liability  rested  on  the  com- 
mon-law duty  of  the  trainmen  to  avoid  injury 
if  it  could  reasonably  be  done  by  giving  any 
available  alarm  after  the  peril  was  seen  or 
reasonably  could  have  been  seen. 

[Bd.  Note.-^or  other  eases,  see  BaOroads^ 
G^nt  Dig.  11 1476-1482;  Dec.  Dig.  |  416v*] 

R  Raileoads  (I  447*)— iHBTBUcrnoNB— Stoti- 

CISNCT. 

An  instruction.  In  an  action  against  a  rail- 
road company  for  UUIng  an  aiUmsI,  which  sub- 
mitted the  question  of  the  company's  negli- 

fently  running  its  engine  against  the  animal 
ut  failed  to  point  out  what  facts,  if  found,  con- 
stituted negligence  and  to  require  the  jury  to 
find  sudi  nets  under  the  pleaAnn  and  evi- 
dence to  render  a  verdict  for  plaintiff,  was  de- 
fective. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1642-1660;  Dee.  Dig.  {  447.*] 

Appeal  from  Olrcnlt  Court,  Bntler  Connt7 ; 
J.  p.  Foard,  Jndge. 

Action  by  UlUe  Martin  against  the  Bnt 
ler  County  Railroad  Oompany.  From  a 
judgmoit  for  iflaintlfr,  defendant  appeals. 
Reversed  and  remanded. 

Lew  R.  Thomaaou,  of  Poplar  Bluff,  for  ap- 
pellant 

STURGIS,  J.  [1]  This  case  must  be  re- 
versed for  the  reason  that  It  originated  be- 
fore a  jastioe  of  the  peace  in  Poplar  Bluff 
township  In  Butier  county,  Mo.,  and  the  al- 
legation is  tliat  plaintltTs  cow  was  killed  by 
defendant  In  Ash  Hill  tovrashlp  in  said  coun- 
ty, and  that  these  two  townships  adjoin 
each  other;  hut  tbere  is  no  proof  whatever 
of  this  latter  fact.  It  baa  been  ruled  in  this 
state  time  and  time  again  that  under  our 
statute,  where  a  suit  for  killing  stock  Is 
brought  against  a  railroad  In  a  township 
other  than  the  one  In  which  the  animal  was 
killed,  the  fact  that  such  townships  adjoin 
Is  Jurisdictional  and  must  be  both  averred 
and  proven.  In  this  case  such  fact  Is  aver- 
red but  not  proven.  Thia  Is  error.  Mitchell 
V.  RaUroad,  82  Mo.  106,  110;  Wiseman  v. 
Railroad,  30  Mo.  App.  616;  Einlon  v.  RaU- 
road, 30  Mo.  App.  673;  Bills  v.  Railroad,  83 
Mo.  872;  Jones  v.  Railroad,  52  Mo.  App. 
884;  Backenstoe  v.  Railroad,  86  Mo.  492; 
Palmer  v.  Railroad.  21  Mo.  App.  437 ;  Brlggs 
V.  Railroad,  Ul  Mo.  168,  20  S.  W.  32;  Shaw 
V.  Railroad,  110  Mo.  App.  561,  85  S.  W.  611; 
Bosentlngle  v.  Railroad,  122  Mo.  App.  492, 
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495,  99  S.  W.  788.  It  may  be  that  tUs  fact 
was  80  well  known  to  tbe  parties  trj'lng  tlie 
caae  that  tbey  oTerlooked  proving  It.  If 
so,  tbe  proof  can  be  made  at  another  trial. 

[2]  The  defendant's  objections  to  the  suf- 
ficiency of  plalntUTs  statement  as  not  stat- 
ing a  cause  of  action  are  not  well  taken. 
The  case  originated  in  a  JnsUce  court,  and 
it  is  not  netMssory  to  decide  whether  tlie 
facts  stated  are  snffident  to  constitute  a 
good  pleading  according  to  tbe  rules  ap- 
plicable to  coses  originating  In  the  drcult 
court  The  cases  cited  by  defwdant  relate 
to  the  latter  class  of  cases.  After  stating 
that  plaintiff  owned  the  cow  and  defendant 
owned  and  operated  a  railroad  through  Ash 
Rill  township  in  Butler  county,  it  is  alleged 
that  on  a  certain  named  date  the  cow  stray- 
ed on  defendant's  track,  and  that  "defend- 
ant, by  its  agents,  serrants,  and  employes, 
carelessly  and  negligently  run  Its  engine  and 
cars  upon  and  against  said  cow,  at  said  point 
In  Ash  Hill  township,  Butler  county,  Mo., 
on  said  30th  day  of  May,  1912,  thereby  klU- 
tng  said  cow.  That  the  defendant.  Its  aery- 
ants,  agrats,  and  employ^,  saw  or  by  the 
exercise  of  ordinary  care,  dlUg^ice,  and  cau- 
tion could  have  seen  and  arcdded  tbe  killing 
of  said  cow."  This,  we  think.  Is  a  sufficientt 
statement  under  the  liberal  rules  applicable 
to  justice  courts.  Windle  r.  Railroad,  168 
Mo.  App.  596,  602,  1S3  S.  W.  282,  and  cases 
dted. 

[3]  As  we  understand  the  case  from  the' 
meager  evidence:  Defendant's  engine  bad 
been  standing  still  some  time,  perhaps  over 
nlghL  That  the  cow  was  lyhig  down  dose 
to  the  track,  about  80  or  40  feet  from  the 
engine.  That,  .as  soon  as  the  engine  first 
"commenced  escaping  steam,  the  cow  got 
up  and  walked  over  on  the  track.  She  was 
then  standing  up.  The  engine  at  that  time 
was  about  a  rail's  length  south  of  her.  There 
was  no  object  at  that  time  between  the  en- 
gine and  the  cow."  That  the  engine  start- 
ed slowly  and  could  t)e  easily  stopped,  but 
was  not,  and  ran  against  and  killed  the  cow. 
No  bell  or  other  alarm  was  sounded  to  scare 
the  cow  from  the  track.  The  evidence  Is 
such  that  the  jury  might  rightly  find  that 
the  engineer  or  fireman  either  saw,  or  conld 
with  due  care  have  seen,  the  animal  on  the 
track  or  coming  on  It  in  time  to  have  avoid- 
ed killing  her  by  either  scaring  her  from 
the  track  by  some  alarm,  or  by  stopping  the 
engine  l>efore  the  collision,  or  by  both  meth- 
ods. If  these  trainmen  did  or  with  due 
care  could  have  seen  the  cow  lying  close  be- 
side tbe  track,  they  should  have  taken  no- 
tice that  she  was  likely  to  go  on  the  track 
as  the  engine  approached  and  governed  them- 
selves and  the  engine  accordingly.  Young 
V.  Railroad,  79  Mo.  336,  340.  Tbe  case  Is 
therefore  one  for  the  jury. 

[4]  What  we  have  said  also  disposes  of 
the  alleged  error  In  admitting  evidence  that 
no  whistle  was  sounded  or  bell  rung.  The 
court  ruled  that  plaintiff  could  not  recover 


on  that  ground  bat  that  it  was  a  pmptK  erl- 
dentlary  fact  as  showing  no  attempt  to  scare 
the  cow  from  tbe  track.  Defendant  dtea 
CoOln  T.  ^Bailroad,  22  Mo.  App.  eol,  as  liold- 
Ing  that  a  railroad  Is  not  required  to  sonnd 
tba  whistle  within,  the  Umlta  of  an  incor- 
porated town,  but  It  Is  held  in  that  caae 
and  in  Tamer  t.  Ballroad,  134  Mo.  Aj/ip. 
397»  402,  U4  S.  W.  1026.  Cbat  If  the  engine 
was  approadiliig  a  street  or  road  croaslns* 
and  within  80  rods  thereof  in  sach  town, 
the  b^  must  be  rang  contlnaously.  As  said 
In  the  GofSn  Case,  supra,  tbe  sounding  ot 
the  whistle  might  have  served  the  same  pur< 
pose  as  ringing  tbe  bell  and  thus  rebutted 
the  Inferrace  of  Qie  injury  being  the  re- 
sult of  a  failure  to  ring  the  beU.  We  cannot 
see  how  defendant  was  injured  by  proving 
that  the  whistle  was  not  sounded,  and  it 
ought  not  to  complain  that  plaintiff  proved 
that  It  neither  rang  the  bell  nor  did  any- 
thing as  a  snbstltate  therefor.  These  statu- 
tory signals,  however,  have  little  or  nothins 
to  do  vrlth  the  case,  except  that,  If  the  cow 
was  at  or  on  a  public  crossiiv,  the  statu- 
tory  duty  to  ring  the  bell  was  mandatory, 
regardless  of  whether  tlie  persons  operat- 
ing the  engine  did  or  could  have  seen  the 
cow.  If  the  animal  was  not  injured  at  a 
public  crossing,  the  case  rests  on  the  com- 
mon-law doty  of  tbe  persons  operating  an 
engine  or  any  such  machinery  to  avoid  in- 
jury to  persons  or  animals,  if  same  can  rea- 
sonably be  done  by  giving  any  available 
alarm  after  the  peril  Is  seen  or  reasonably 
conld  have  been  seen.  Whether  the  "could 
have  been  seen"  doctzine  applies  to  this  case 
Is  noted  later. 

[S]  Defendant's  crltldsm  of  Instruction 
numbered  1,  given  for  plaintiff,  is  well  tak- 
en. It  submits  to  the  jury  the  question  of 
defendant's  negllg^tly  running  its  engine 
upon  and  against  the  cow  without  in  any 
manner  Instructing  them  as  to  what  facts,  if 
found,  would  constitute  such  n^ligence. 
The  Jury  should  not  In  a  case  like  this  be 
allowed  to  wander  without  chart  or  com- 
pass In  search  of  a  verdict  and  find  negli- 
gence on  any  theory  that  might  be  suggested 
to  or  Imagined  by  It  but,  on  the  contrary, 
should  be  limited  and  required  to  find  those 
facts  which  under  tbe  law  constitute  negli- 
gence and  whldL  are  within  the  pleadings 
and  find  support  in  the  evidence.  Sommers 
V.  Transit  Co.,  108  Mo.  App.  319,  324.  83  S. 
W.  268;  Casey  v.  Bridge  Co.,  114  Mo.  App. 
47.  65,  89  S.  W.  330;  Nagel  v.  Transit  Go., 
169  Mo.  App.  284,  288,  152  S.  W.  621;  Al- 
len V.  Transit  Co.,  183  Mo.  4U,  81  S.  W. 
1142;  Duerst  v.  Stamping  Ca,  163  Mo.  607, 
68  S.  W.  827;  MUler  v.  United  Railways, 
155  Mo.  App.  528,  546,  184  S.  W.  1045. 

The  record  Is  too  meager  to  determine  ac* 
curately  whether  defendant's  refused  in- 
struction numbered  2  should  have  been  giv- 
en or  not  under  the  rule  laid  down  in  Hoff- 
man V.  Ballroad,  24  Mo.  App.  546,  and  Jew- 
ett  T.  Railroad,  88  Mo.  App.  48.    If  the 
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facts  are  that  the  anhrml  cum  cm  the  track 
at  a  public  ckwsIdk  or-fimm  an  nnfenced 
common  near  thereto  frequeoted  1^  cattle, 
then  the  defendant  was  obligated  to  antici- 
pate cattle  beliy;  ^mgeronsly  near  or  on  Its 
track  and  to  use  ordinary  care  to  dlscorer 
them,  as  veil  as  to  avoid  Injuring  them 
^er  b^ng  discovered.  The  third  Instruc- 
tion refused  was  proiierly  so  refused,  as 
there  was  no  evidence  of  the  engineer  hdng 
"engaged  giving  his  attention  to  Us  engine,*' 
or  other  duties  as  engineer,  to  sutA  extent 
as  to  in  any  way  excuse  his  failure  to  give 
a  proper  outlook  for  animals  on  the  track, 
and  such  Instruction  Is  misleading, 
^e  case  Is  reversed  and  remanded. 

BOBBBTSON,  P.  X,  and  FARBINOTOM, 
J.,  concurs. 


HODGES  V.  HILL. 
(Springfield  Court  of  Appeals.   MtosourL  Dec. 
11, 1018.) 

1.  Mkqliosnce  ^  125*)  —  AniassiBjuTT  ot 
Evidence— SnciLAit  Occurbbnobs. 

Id  an  actfon  for  damages  for  negligence, 
proof  of  Bpedfic  acts  aimilar  to  those  on  wblch 
the  action  1b  grounded,  rather  tban  a  custom  or 
habit  to  do  8Dcb  acts,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  II  Dec  tHg.  | 

2.  NEQUGBnoB  (|124*>-AinnBnBXLm-orEv- 

IDBHCB— RXPUTATXOir  lOB  CABE  OB  NeOLI- 
OERCB. 

In  an  action  for  negligence,  the  general 
reputation  of  the  party  charged  with  the  negli- 
gence In  respect  to  bis  being  carefnl  or  negli- 
gent is  generally  inadmissible. 

[Ed.  Note.— For  other  eases,  see  Nenligence, 
Cent.  Dig.  H  235-238;  Dec.  Dig.  |  124.*] 

8.  HiGHWATB  (I  184*)— GoLusion— AnmsBx- 

BiUTT  or  EviDBKCB— Habit. 

In  an  action  for  damages  for  the  Itiliing  of 
plaintiff's  mare  by  ooDision  with  defendant's 
horse  and  boggy  on  tbe  highway,  evidence  that 
plaintiff's  son,  who  rode  tiie  mare  at  the  time 
of  the  accident,  was  in  the  liabit  of  riding  ber 
along  the  highway  at  the  place  of  the  acadent 
at  a  high  speed,  was  admissible. 

[Ed.  Note^For  other  cases,  see  Highwus, 
CenL  Dig.  H  471-474 ;  Dec.  Dig.  |  IftL*} 
4.  NcoLiGEnCB  (I  126*)— Admisbibiutt  or 

BVIDBRGB — SpECIFIO  AcTS  OV  CaBEI^SSNXSS. 

In  an  action  for  negligence,  evidence  as  to 
necific  acts  of  carelessness  or  to  general  traits 
«  negligence  of  tbe  party  charged  therewith, 
without  reference  to  the  particular  act  in  issue, 
is  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  23&-244;  DeTDig.  {  125^] 

6.  Appeal  and  Bbbob  (|  1048*)— Habmless 

EBBOB^EXAianATIOH  OF  WinTBSS. 

In  an  action  for  damages  for  tbe  killing  of 
plaintiff's  mare  by  collision  with  defendant's 
boggy  while  traveling  on  a  public  highway,  a 
eriMn-ezamination  of  plaintiff's  son,  who  was 
riding  the  mare  at  the  time  of  the  accident^ 
as  to  an  incident  where  he  nearly  ran  over  a 
bc^.  explained  by  him  in  a  way  to  show  him  oh 
tiniy  blameless,  thon^  erroneous,  was  not  re- 
versible error. 

[Ed.  Note.*- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4140-4145,  4151,  4158- 
4160;   Dec.  Dig.  |  i04&*] 


6.  EviDEWCE    d    122»)  —  Relevahct  —  Res 
Gesta  . 

In  an  action  for  tJie  killing  of  a  mare  rid- 
den by  plaintiff's  son  by  a  collision  with  defend- 
anfs  Duggy,  statements  of  the  son,  before  start- 
lug  on  his  ride,  that  he  must  get  home  In  a  hurry 
and  that  the  mare  could  travel  fast,  were  so 
intimately  connected  with  his  riding  as  to  be 
admissible  as  a  part  of  tbe  res  gestee. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  »  339-350;   Dec.  Dig.  S  122.*] 

7.  Appeal  and  Ebbob  (|  1050*)— Habuless 
Ebroe— Examination  of  Evidence. 

In  an  action  for  the  death  of  a  mare  rid- 
den by  plaintiff's  son  in  a  collision  with  de- 
fendant's buggy,  where  the  evidence  was  such 
as  would  only  warrant  a  verdict  for  defendant, 
error,  if  any,  in  admitting  evidence  that  the  son 
was  accustomed  to  and  in  the  habit  of  riding 
the  mare  along  the  highway  at  a  fast  rate,  was 
not  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1068,  1069,  4163-4167, 
4166;  Dec  Dig.  |  1060.*} 

Appeal  from  C^cult  Court,  Lawrence  Coun- 
ty ;  Carr  UcNatt,  Judge. 

Action  by  T.  R.  Hodges  against  E.  a  Hill. 
Judgment  for  defendant,  and  plaintiff  ai>- 
peals.  Affirmed. 

J.  L.  Blaynard,  of  Okmulgee,  OkL,  and  I.  V. 
McPherson,  of  Aurora,  for  appellant  Wil- 
liam B.  Skinner,  at  Mt  Veroon,  for  tevond- 
ent. 

STUROIS,  J.  This  lawsuit  grows  out  of 
the  fkct  that  plaintiff  lost  a  valuable  mare 
by  reason  of  a  collision  between  ancb  animal 
while  being  ridden  by  bis  son  and  a  one- 
horse  buggy  being  driven  by  defendant  on  tbe 
public  road  leading  north  from  Stotta  City. 
In  Lawrence  county.  Ma  This  road  is  one 
of  the  "special  roads"  of  the  conn^,  being 
60  feet  wide,  in  splendid  condition,  and  mudi 
used  and  traveled  by  the  public.  It  was  on 
this  h^hway  that  plaintiff's  mare  was  in- 
jured on  the  night  of  Bfardi  4,  1918.  Tho 
night  was  a  very  dark  one,  and  the  defend- 
ant, who  had  been  out  on  his  fttrm,  was  re- 
turning hom^  traveling  south  on  tlds  road. 
He  was  driving  a  small,  gray  pony,  of  uncer- 
tain age,  hit(Aed  to  a  rather  dUa^dated  bug- 
gy, without  a  top,  ai^  using  ropes  fbr  lines. 
Oeoige  Hodgei,  the  son  of  plaintiff,  about  20 
years  of  age,  who  had  been  to  Stotts  Cit^t 
was  riding  tlte  mave  In  question,  a  large, 
fast  pacing  animal,  and  was  returning  to  bis 
father's  home  and  traveling  north  on  this 
same  road.  fHieee  two  individually  thus 
travdtng,  collided  with  each  oCher  at  or  near 
a  culvert  in  the  road  some  distance  north  of 
the  town  of  Btotts  City.  Tlie  result  vnm  that 
by  force  of  the  Impact  one  of  the  shafts  of 
def^dant'a  buggy  penetrated  tbe  breast  of 
plalntiff'B  mare  some  six  to  nine  indies,  and 
from  the  effects  whidi  she  died  two  we^ 
later.  The  defendant  suffered  no  injury  fur- 
tlier  tban  being  thrown  tnm  his  buggy  into 
a  ditch  and  having  Uie  shaft  of  Ids  bni^ 
splintered  and  the  horse's  harness  somewhat 
broken.  The  boy  also  says  that  be  was 
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thrown  from  his  horse  Into  the  ditch  and  re- 
ceived a  bmlsed  leg.  Each  party  admits  that 
It  was  80  dark  that  he  did  not  see  the  other 
until  almost  the  time  and  place  of  the  colli- 
sion. Each  claims  that  he  ^eard  the  other 
coming  down  the  road  just  before  the  colli- 
sion, and  each  claims  that' he  tamed  Bome- 
what  to  the  right,  slowed  up  to  a  practical 
stop,  and  tried  to  let  the  other  pass;  each 
claims  that  be  was,  at  and  before  the  colli- 
sion, traveling  at  a  very  moderate  speed. 

The  plaintUTs  petition  charged  that,  while 
his  son  was  riding  along  the  road  in  careful 
manner,  the  defendant  caused  this  injury  to 
his  mare  by  negligently  driving  his  buggy 
and  horse  at  a  high  rate  of  speed,  thereby 
violently  striking  and  running  against  his 
mare.  The  defendant  by  his  answer  charged 
that,  while  he  was  wiUi  due  care  driving  his 
horse  and  buggy  along  this  road,  the  plain- 
tUTs son  caused  the  injury  by  riding  the 
mare  at  a  rapid  rate  of  speed  on  this  high- 
way and  violently  mnning  her  upon  and 
against  his  horse  and  buggy.  The  answer  is 
treated  as  containing  a  plea  of  contributory 
negligence,  but  that  is  hardly  correct  Each 
par^  charged  the  other  with  the  same  negli- 
gence, and  each  charged  that  the  negligence 
of  the  other  was  the  sole  cause  of  the  injury. 
Nether  party,  either  in  their  pleadings  or 
evidence,  admits  or  even  intimates  that  there 
was  any  concurrence  of  negligence ;  but  each 
maintains,  and  the  evidence  of  each  shows, 
that  the  other  was  alone  negligent.  No  one 
witnessed  the  collision  except  the  parties 
themselves,  and  the  other  evidence  is  largely 
<drcumstantiaL  nie  Jury  found  for  the  de- 
fendant 

The  main  point  relied  on  for  reversal,  and 
which  is  not  without  much  difficulty,  arises 
on  the  action  of  the  trial  court  in  permitting 
the  defendant  to  prove,  first  by  cross-exami- 
nation of  plalntUTs  son,  who  rode  the  mare 
at  the  time  of  the  acddoit,  and  afterward 
by  independent  witnesses,  that  the  said  son 
was  accustomed  to  and  had  the  habit  of  rid- 
ing this  mare  along  this  road  between  bia 
home  and  town  at  a  rapid  rate  of  speed.  In 
this  connection  It  was  also  shown,  without 
objection,  that  the  animal  was  a  fast  pacer  of 
racing  stock  and  had  been  In  training  on  a 
race  track  on  plaintiff's  tarm.  Stated  In  a 
more  general  way,  the  question  presented  is 
whether,  in  order  to  prove  that  a  person  did 
a  particular  act  amounting  to  negligence  only 
and  which  Is  without  moral  tnrpttude  or  evil 
intent,  it  is  competoit  to  inrove  that  Bn<^ 
person  had  a  habit  or  cnatom  of  dolog  mich 
particular  act 

While  many  kindred  propositions  have 
been  before  the  courts  of  this  state,  learned 
counsel  have  not  dted,  nor  have  we  found,  a 
case  in  this  state  involving  this  precise  ques- 
tion. The  case  nearest  in  point  is  that  of 
Calcaterra  v.  lovaldi,  123  Mo.  App.  347,  100 
S.  W.  6TSt  where  Judge  Goode  stated  that  the 
question  was  one  of  great  difficulty,  and,  plac- 
ing doubt  on  Hie  correctness  vt  Hub  ruling, 


held  that,  where  a  child  waa  hurt  by  a  barrel 
failing  from  def^dant'e  second  story  window 
to  the  sidewalk,  it  was  not  competent  to 
show  negligence  of  defendant  by  proring 
that  on  other  occasions  barrels  had  fallen 
from  the  same  window.  The  reasons  assign- 
ed for  rejecting  the  evidence  are  that  it  was 
not  shown  whether  defendant  was  In  any 
way  connected  with  such  act  and  that  It 
would  "raise  collateral  issues  as  to  whetha 
the  incidents  related  actually  occurred  or 
not,  and,  If  so,  under  what  circumstances, 
and  to  spring  a  surprise  on  appellants."  It 
will  be  seen  that  the  question  there  nlsed  Is 
quite  different  than  the  one  here,  and  some 
of  the  reasons  for  rejecting  the  evidence  In 
that  case  do  not  apply  here.  Judge  Good& 
as  If  to  distinguish  that  case  from  one  like 
this,  said :  "In  certain  classes  of  negligence 
cases,  evidence  of  other  negligent  acts  be- 
sides the  one  charged  has  been  received,  as 
tending  to  prove  negligence  in  the  act  diarg- 
ed.  It  is  said  the  collateral  act  may  be 
proved  if  the  Inference  may  be  drawn  from  It 
that  the  act  charged  was  or  was  not  negli- 
gent; but  a  stndy  of  the  cases  reveals,  we 
think,  that  the  admissibility  of  proof  of  the 
collateral  act  depends  finally  on  the  ct^encr 
of  the  proof  it  affords  regarding  the  main 
Issue— on  whether  it  is  so  closely  related  to 
the  main  Issue  that  Its  value  as  evidence  Is 
high  enough  to  Justify  disregarding  the  ob- 
Jecttona  to  the  reception  of  proof  of  collater- 
al acts."  And  again :  "The  competency  of  a 
collateral  fact  in  a  given  case  turns,  as  we 
have  said,  on  whether  or  not  the  court  deems 
its  bearing  on  the  main  issue  to  be  so  Inti- 
mate and  valuable  as  proof  of  the  main  fact 
diat  the  objections  to  collateral  evidence  may 
be  disr^arded.  Obviously  there  will  often 
be  a  diversity  of  views  on  snch  a  mnttR; 
hence  the  conflict  in  the  opinions  dealing 
with  the  subject  likely  proof  of  a  negli- 
gent custom  is  admissible  as  tending  to  Show 
neglig^ce  In  an  alleged  instance  of  the  ens- 
torn.  1  Wigmore,  Evidence,  |  97 ;  Brunke  v. 
Telephone  Go^  116  Mo.  App.  36,  90  S.  W. 
763.  In  the.  inesrat  case  the  petition  does 
not  count  on  a  custom  or  habit  of  amiel- 
lants  to  throw  barrels  into  the  street;  nor. 
Indeed,  can  It  be  said  the  evidence  rec^ved 
tended  to  establish  such  a  custom.  It  dm- 
ply  showed,  at  most,  that  this  was  Aom  on 
two  occasions  prior  to  the  fatal  acddoit; 
whether  by  an  employ^  of  appellants  or  a 
stranger  does  not  appear." 

[1,  2]  It  will  be  seen  that  what  the  coort 
did  in  that  case  was  to  reject  proof  of  similar 
specific  acts,  rather  than  a  custom  or  habit 
to  do  such  acts,  and  tliat  ruling  is  good  lav. 
1  Wigmore  on  Evidence,  |  199.  This  Is  al- 
so a  dlfferwt  question  than  proving  the  gen- 
eral reputation  of  a  party  charged  with  neg- 
ligence as  to  his  b^g  negligent  or  prndoit 
as  that  is  not  generally  admissible^  1  Wig- 
more on  Evidence,  S  65.  But  it  is  there  said 
that  this  class  of  evidence  must  be  dis- 
tinguished tstnu  **tuMt,  L  6i,  «f  pnidoit  or 
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nagUgeDt  metboda*'*  as  the  latter  Is  admls- 
Edblfe  It  1b  also  a  dUterent  qneetloa  than 
pntTlns  that  otber  similar  acddenta  tuve 
arisen  from  the  same  or  similar  cause,  and 
SQC^  proof  Is  geaerally  rejected.  Smart  t. 
Kansas  City,  91  Mo.  App.  686 ;  Goble  t.  Kan- 
sas City,  148  Ha  470,  50  S.  W.  84;  Calcater- 
ra  r.  lovaldl,  123  Mo.  App.  847,  8S1,  100  S. 
W.  875. 

[t]  Many  authorities  will  be  fonnd  uphold- 
ing the  admissibility  of  evidence  of  the  par- 
tleular  kind  now  under  diacnsslon.  In  1  Wig- 
more  on  EMdence,  S  92,  the  author  says :  "Of 
the  probatlTe  value  of  a  person'a  habit  or 
custom,  as  showing  the  doing  on  a  spedflc 
occasion  of  the  act  whldt  is  the  subject  of 
the  habit  or  custom,  there  can  be  no  doubt. 
Erery  day's  experience  and  reasoning  make 
It  clear  enough."    Then,  after  stating  some 
exceptions,  the  author  adds:    "Subject  to 
the  foregoing  dlstlDCtlons,  the  admissibility 
of  a  person's  habit,  usage,  or  custom  as  evi- 
dence that  be  did  or  did  not  do  the  act  in 
question  may  be  said  to  be  unirersally  con- 
ceded."   See,  also,  section  07,  dealing  with 
the  admisdbnity  of  "habit  of  negligence." 
"The  w^ght  of  authority  favors  the  view 
that,  where  the  direct  evidence  shows  that 
an  act  was  done  or  omitted,  it  is  competent 
to  prove  tikat  a  custom  existed  prior  to  that 
time  to  do  or  not  to  do  such  act,  as  such 
ertdence  l^tlmat^y  tends  to  uphold  the  the- 
ory  of  one  of  Oie  contending  parties."  Gil- 
lette Indtzect  *  GolUteral  Evidence,  |  68. 
The  cam  of  State  v.  Railroad,  62  N.  H.  628, 
S29,  bl  a  leading  case  on  that  point  That 
was  a  case  of  personal  Injury  at  a  crossing 
In  which  the  weed  of  the  train  became  ma- 
terlaL  The  onirt  admitted  proof  of  the  usual 
rate  of  speed  of  that  tndn,  run  by  the  same 
engineer,  at  the  same  crossing.    This  was 
held  proper,  and  the  court  said:   "It  would 
seem  to  be  axiomatic  that  a  man  is  likely 
to  do  or  not  to  do  a  thing,  or  to  do  it  or  not 
to  do  it  in  a  particular  way,  as  he  is  in  the 
habit  of  doli^  or  not  doing  it  But  this  must 
be  understood  of  acto  which  are  done,  or 
omitted  to  be  done,  without  any  particular 
intent  or  purpose  to  injure  ajoy  one.  It  can- 
not apply  to  acts  that  are  done  intentionally, 
wlUfnlly,  or  maliciously,  because  such  acts 
are  done  with  a  spedflc  object  In  view,  and 
they  are  performed,  not  by  force  of  habit 
bat  with  a  definite  purpose.  •  •  •  But 
whok  the  question  is,  did  these  servants  of 
the  road,  without  any  Intention  whatem, 
and  through  mere  negligence  or  careleesnees, 
omit  to  give  these  signals  on  that  occasion, 
we  think  the  inquiry  was  properly  made  as 
to  what  they  had  done  before  In  that  regard, 
and  whether  they  had  or  had  not  grown 
habitually  negligent  of  the  requirements  of 
the  road  in  that  particular.  In  this  view  of 
the  cas^  we  think  the  evldenoe  was  odnds- 
slble^  not  as  evidaice  of  cdiaracter,  not  aa 
erldenca  of  fitness  or  unfitness,  but  simply 
as  havlns  some  tendency  to  show  that  on 
ads  particiilar  occasion  these  agaati  wan 


more  probably  negligent  and  careless,  because 
they  had  before  frequently  neglected  the  same 
duty  with  impunity,  and  had  thns  become 
habitually  negligent  In  that  regard."  The 
courts  of  New  Hampshire  have  several  times 
followed  this  ruling.  In  Smith  v.  Railroad. 
70  N.  H.  63,  82,  47  Atl.  290.  291  (86  Am.  St 
Rep.  696)  the  court  said:  "Gate's  uniform 
habit  of  slackening  the  speed  of  hla  horse 
to  a  mlk  at  the  Waukewan  crossing,  and 
looking  and  listening  for  the  approach  of  a 
train  before  attempting  to  pass  the  crossing, 
tended  to  show  that  he  did  so  on  his  fatal 
trip.  It  was  substantial  evidence  of  the  ex- 
ercise of  care  on  that  occasion.  Davis  v. 
Railroad,  68  N.  H.  247,  248,  44  Aa  388,  and 
authorities  dted."  See,  also,  Stone  v.  Rail- 
road, 72  N.  H.  206,  66  Atl.  859.  The  Supreme 
Court  of  OaUfonUa,  In  Graven  v.  Pacific  R. 
Co.,  72  GaL  845. 18  Pac.  878,  In  speaking  of 
evidence  as  to  a  person's  habit  in  jumping  off 
a  moving  train,  aald:  "But  when,  in  the  ab- 
sence of  any  question  of  evil  intent  or  <tf 
any  intent  at  all,  the  point  of  fact  to  be  de- 
termined Is  whether  or  not  a  person  did  a 
certain  thing,  or  did  It  in  a  particular  way. 
and  the  direct  testimony  as  to  the  fact  is  con- 
flicting, then  evidence  is  admissible  to  show 
that  he  was  in  the  habit  of  doing  the  thing  In 
question,  or  accustomed  to  do  it  in  a  par- 
ticular way.  A  sraislble  man  called  upon,  out 
of  court  to  determine  whether  or  not  a  cot- 
tain  person  had,  on  a  certain  occasion,  care- 
lessly jumped  otr  a  moving  train  of  cars,  and 
finding  the  direct  testimony  as  to  the  matter 
conflicting,  would  naturally  and  prv^erly  give 
some  wela^t  to  ttie  fttct  that  the  person  was 
in  tba  habit  of  alighting  from  cars  in  that 
manner;  and  the  consideration  of  such  a 
fact  In  cases  resembling  the  one  at  bar  has 
frequently  been  sanctioned  in  court.  The  evi- 
dence, at  least,  had  some  legal  tendency  to 
show  that  plaintiff's  conduct  at  the  time  of 
the  injury  was  such  as  defendant  ascribed 
to  her."  In  Louisville  &  N.  B.  Co.  v.  Mc- 
dish,  116  Fed.  268,  53  a  a  A.  60,  the  Clr^ 
cult  Court  of  Appeals  ruled  just  to  the  con- 
trary. In  Shaber  v.  Railway  Co.,  28  Minn. 
103,  9  N.  W.  676,  the  court  said:'  "Where  the 
evidence  Is  conflicting  aa  to  the  speed  in  a 
particular  Instance,  proof  of  the  customary 
or  habitual  speed  at  which  the  ^glnes  of 
defendant  ran  under  like  drcnmstances  may 
be  given,  to  show  that  the  evidence  for  plain- 
tiff or  for  defendant  Is  the  more  probable." 
The  Appellate  Court  of  Indiana,  In  Pitts- 
burgh. C,  O.  &  St  li.  Ry.  Co.  V.  McNeil.  66 
N.  IL  777,  7TO,  said:  "As  we  have  said,  the 
theory  of  appellant's  defense  was  that  oweiL- 
lee  was  injured  by  reason  of  his  own  negli- 
gence in  lumpl|ig  on  its  train  while  It  was 
moving.  This  rejected  evidence  was  com- 
petent to  go  to  the  jury  upon  the  theory 
that  u  the  appellee  had  bwa  in  the  habit  of 
jumping  aa  moving  trains  at  that  particular 
place,  the  jnry  were  entitled  to  consider  that 
fact  as  tending  to  corroborate  the  evidence 
of  the  witness  who  testified  that  h«  saw  htan, 
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at  the  lime  he  was  Injnred,  jnmplQg  on  the 
train.  The  Jurors,  being  sensible  men,  of 
fair  reason  and  discernment,  were  called  up- 
on to  determine  tbe  pivotal  question  In  the 
case — as  to  the  manner  In  which  appellee  was 
injured.  As  to  this  question  there  was  direct 
conflicting  evidence.  The  manner  of  the  In- 
jury being  in  conflict,  a  sensible  and  reason- 
able man  would  naturally  and  properly  give 
some  weight  to  the  fact  that  the  Injured  par- 
ty was  in  the  Ijablt  of  jumping  on  and  off 
of  moving  trains  in  the  manner  indicated  by 
one  witness,  on  the  reasonable  and  well-sup- 
ported theory  that  a  person  is  more  likely  to 
do  or  not  to  do  a  thing,  or  to  do  a  thing  or 
not  to  do  it  In  a  particular  way,  as  he  Is  in 
the  habit  of  doing  or  not  doing  it  The  re- 
jected evidence  had  a  legal  tendency  to  show 
that  appellee's  conduct  at  the  time  he  was  in- 
jured was  such  as  appellant  ascribed  to 
him."  See,  also,  Chicago,  St  L.  &  P.  R.  Co. 
T.  Spllker,  134  Ind.  380,  33  N.  El  280,  34  N. 
B.  218.  The  Supreme  Court  of  Colorado,  In 
Denver  Tramway  Co.  v.  Owens,  20  Colo.  107, 
124,  86  Pac.  848,  854,  said:  "If  it  had  been 
proposed  to  show  that  the  grlpman  had  been 
in  the  service  of  the  company  for  couEdder- 
able  time,  and  that  It  had  been  his  particu- 
lar habit  or  custom  not  to  stop  in  tbe  middle 
of  the  block,  this  would  have  lent  corrobora- 
tion to  his  testimony  that  he  did  not  so  stop ; 
for,  In  case  of  doubt  as  to  what  a  person 
has  done.  It  may  be  considered  more  probable 
that  he  has  done  what  he  has  been  In  the 
habit  of  doing  than  that  he  has  acted  other- 
wise. Lawson,  Usages  &  Cust  S  46 ;  State  v. 
Manchester  &  U  R.  Co.,  52  N.  H.  629." 

[4]  Several  of  the  cases  cited  by  appellant 
as  supporting  the  proposition  tliat  this  ehar- 
acter  of  evidence  is  not  admissible  are  cases 
not  strictly  in  point,  as  they  relate  to  the 
proof  of  specific  acts  of  carelessness  or  to  the 
general  reputation  of  a  party  as  to  being 
negligent,  or  as  to  traits  of  negligence  gener- 
ally without  reference  to  the  particular  act 
in  issue.  Bolck  v.  Bissell,  80  MIcb.  260,  45 
N.  W.  55 ;  Wooster  v.  Broadway  R.  Co.,  72 
Hun,  197,  25  N.  Y.  Supp.  378 ;  Glass  v.  Rail- 
road, 94  Ala.  681,  10  South.  215 ;  Aiken  v. 
Railroad,  184  Mass.  269,  68  N.  E.  238.  The 
trend  of  these  decisions,  however,  is  against 
the  admissibility  of  such  evidence,  and  other 
cases  will  be  found  to  the  sanle  effect  and 
more  nearly  in  point  EpfKudort  v.  Railroad, 
69  N.  T.  195,  25  Am.  Rep.  171;  Guggenheim 
V.  Railroad,  66  Mich.  160,  33  N.  W.  161; 
Southern  Kansas  B.  Co.  v.  Bobbins,  43  Kan. 
145,  23  Pac.  118;  Magulre  t.  BaUroad,  115 
Mass.  239. 

The  courts  of  Illinois  seem  to  have  adopt- 
ed the  mle  that  such  evidence  is  admissible 
tally  In  the  absence  of  any  direct  evidence 
as  to  bow  the  accident  occurred.  City  of 
Salem  v.  Webster.  192  111.  369,  61  N.  B.  323; 
Railroad  Clarl^  108  Hi.  113;  Quincy  Gas 
Co.  V.  Clark,  109  IIL  App.  20;  Cox  v.  Ratlroad, 
02  111.  App.  15.  As  this  Is  not  a  question  of 
restxtlng  to  seecmdaiT  evidence,  we  fall  to  see 


the  force  of  this  dIstjncttoB.  If  the  evidence 
has  prolMitlve  force  and  is  otherwise  admissi- 
ble, then  the  fact  that  there  is  stronger  and 
more  direct  evidence  should  not  warrant  its 
rejection.  Tbe  Supreme  Court  of  Georgia, 
when  confronted  with  this  qnestion  in  Savan- 
nah B.  Cb.  T.  Flannagan,  82  Ga.  679,  688,  9  S. 
B.  471,  472  a4  Am.  St  Bep.  188).  ruled  thus: 
"The  habitual  high  speed  of  this  same  engine, 
when  run  previously  the  same  engineer, 
on  the  same  street,  was  of  doubtful  admlsst- 
bllity*  The  authorities  upon  the  questiOD 
conflict  For  the  affirmative  might  be  dted 
State  T.  Railroad  Co..  68  N.  H.  410;  State  t. 
Railroad  Co.,  62  N.  H.  528;  Shaber  v.  BaU- 
road Co.,  28  Minn.  103,  9  N.  W.  675;  BandaU 
V.  Telegraph  Co.,  54  Wis.  140.  11  N.  W.  419 
[41  Am.  Rep.  17] ;  Craven  v.  Bailroad  Co.,  72 
Cal.  345,  13  Pac.  878 ;  Henry  v.  Railroad  Co., 
50  Cal.  176;  Sheldon  v.  RoUroad  Co.,  14  N.  Y. 
218  [67  Am.  Dec.  155].  For  tbe  negative, 
see  Gaiiagan  v.  Railroad  Co.,  1  Allen  [Mass.] 
187  [79  Am.  Dec.  724] ;  Railroad  Co.  v.  Lee, 
60  la  601 ;  Railroad  Co.  v.  Woodruff,  4  Md. 
242  [69  Am.  Dec  72  ] ;  Parker  v.  Publishing 
Co..  69  Me.  178  [31  Am.  Rep.  262].  Patt 
Ry.  Accident  Law.  421,  throws  the  wel^t  of 
his  (pinion  on  tills  side.  Upon  so  doubtful  a 
question  we  think  the  conrtdU  not  err  In  ad- 
mitting the  evidence.  There  aae  several  cases 
In  our  r^rts  holding  that  donbtful  evld«Ke 
is  to  t)e  admitted,  rather  than  excluded. 
What  has  been  said  npon  thto  point  apidies 
equally  to  evidence  tooddnc  habitual  tallnre 
to  ring  the  belL** 

There  Is  no  doubt  that  the  admlsslbmty  ot 
tUs  character  of  evidoioe  should  he  re* 
stricted.  and  kept  within  narrow  limits.  Hie 
principal  objection  to  its  admiaBlMUtr  is  that 
it  raises  collateral  issues  and  detracte  the 
attention  of  the  jury  firom  the  real  point  at 
issue,  to  wit,  whether  the  party  diarged  with 
negligence  was  negligent  at  tbe  particular 
tipie  in  question,  and  that  it  raises  issues 
which  the  opposite  par^  will  not  be  pre- 
pared, to  meet  Ihls  objection  is  largely 
avoided  when  the  evidence  Is  confined  to 
the  general  habit  of  the  party  with  reference 
to  tbe  particular  act  in  Issue.  The  jury 
should  in  such  case  be  made  to  understand 
the  purpose  and  scope  of  the  eyidencfc  We 
think  this  was  done  In  this  case.  Tbe  learn- 
ed trial  judge,  when  ruling  on  this  ques- 
tion, said:  "Gentlemen,  In  the  evidence^  as 
I  understand  it.  It  seems  there  is  a  .sharp 
contest  over  the  cause  of  thla  coIIIsIod.  Con- 
tributory negligence  is  pleaded,  and  the  con- 
tention Is  that  one  of  the  parties  caused  the 
Injury,  and  the  contention  of  the  other  side 
is  that  the  other  one.  There  seems  to  have 
been  no  eyewitness  ezc^  the  two  meB. 
That  may  throw  some  li^t  The  manner  In 
which  the  two  men  drove  their  bnggiea  may 
throw  some  light  to  the  jury  as  to  who  did  the 
negligent  acts  that  day,  that  bron^t  tm  a  col- 
lision, and  I  am  going  to  let  it  so  to  the  Jury 
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for  what  It  is  wortlL  Under  tbe  law  and  tbe 
drcoouttances^  they  will  have  to  determine 
tbe  truthfulness  of  these  two  men,  as  to 
which  one  I3  telUng  the  tmth  about  the  col- 
lision. Any  drcumetance  which  shows  the 
habits  of  the  two  men  might  throw  some 
light  on  it  Be  may  tell  what  tbe  habits  of 
the  boy  was  as  to  his  own  riding."  While 
this  was  not  an  Instruction  to  Uie  Jnry,  it 
bad  lunch  the  same  effect  and  advised  tbe 
Jury  at  tbe  time  as  to  tbe  only  purpose  for 
which  tbe  evidence  was  admitted.  While  the 
court  refused  an  instruction  altogether  elimi- 
nating this  evidence  from  the  consideration 
of  the  Jury,  the  court  gave  this  Instmctlon: 
Tou  are  father  Instructed  that  In  determin- 
ing the  issue  of  whether  or  not  plalntUTs  son, 
George  was  guilty  1^  nefi^lgence  at  tike  time 
and  place  of  tbe  accident;  causing  or  oontill>> 
utlng  to  cause  tbe  injury.  It  Is  not  material 
that  plaintiff's  said  son  at  other  or  dlffoent 
times  or  occasions  may  have  ridden  on  ttie 
hlghvay  at  a  rapid  or  fast  rate  of  speed." 
We  will  therefore  rule,  fiiough  with  some 
doubt  as  to  Its  correctness,  that  the  court  did 
not  commit  reversible  error  In  admitting  this 
evidence. 

[S]  The  defendant  was  verging  on  still 
more  dangerous  ground  on  his  cross-exami- 
nation of  pilaiatifrs  sou,  who  was  the  rider 
of  the  injured  mare,  as  to  some  q^edflc  inci- 
dents of  fast  rldlng'-^early  running  over  a 
boy — and  objection  thereto  should  have  been 
sustained.  But  as  tlie  boy  explained  the  one 
incident  mentioned  so  aa  to  show  him  entire- 
ly blameless  and  denied  other  incidents  in- 
quired about,  and  no  futher  evidence  was 
offered  as  to  these  inddoits,  we  wHI  not  hold 
same  reversible  error. 

[B,  7]  We  are  also  convinced  that  none  of 
tbe  forgoing  evidence  so  prejudiced  tbe  Jury 
as  to  warrant  a  reversal,  even  if  Improperly 
admitted.  Tbe  other  facts  of  tbe  case  are 
such  that  a  different  result  could  have  hardly 
been  reached  by  the  Jury.  The  plaintiff's  son 
was  asked  on  cross-examination  and  denied 
that,  at  the  time  and  in  tbe  very  act  of  start- 
ing from  town  on  this  occasion,  he  stated 
that  be  must  go  home  In  a  hurry  on  account 
of  having  some  work  to  do  that  night,  and 
that  he  had  a  horse  which  could,  and  that  be 
would,  make  the  distance  of  2%  miles  in  six 
to  eight  minutes.  It  is  shown  that  he  then 
started  at  a  fast  gait,  and  he  admits  that  be 
traveled  fast  for  tbe  first  quarter  of  a  mile 
and  until  he  left  the  outskirts  of  the  town. 
The  defendant  was  then  allowed  to  contradict 
and  Impeach  this  witness  by  proving  by  other 
witnesses  who  heard  the  same  that  be  did 
make  these  statements.  Besides  this,  these 
statements  of  the  son  are  so  Intimatdy  con* 
nected  with  bis  riding  home  as  to  be  a  part 
of  tbe  res  gestee  and  were  properly  admitted. 
This  is  not  a  question  of  the  statement  of  an 
agent  being  or  not  being  binding  on  tbe 
principal,  as  the  son  was  not  In  any  proper 


sense  the  agent  of  bis  father  In  riding  this 
horse.  He  must  be  treated  as  one  of  the 
actors  and  tbe  fact  that  he  was  riding  bis 
father's  horse  instead  of  his  own  has  little 
to  do  with  tbe  case.  Then,  there  were  other 
witnesses  who  saw  him  riding  at  a  fast  gait 
at  various  points  on  the  road  between  town 
and  the  place  of  tbe  accident.  One  witness, 
bis  grandfather,  who  lived  about  a  quarter 
of  a  mile  from  the  starting  place,  said  that 
he  wanted  to  speak  to  the  boy  and  beard  him 
coming ;  but  before  he  could  get  to  the  door 
he  was  gone.  Another  witness  saw  him  pass 
about  one  mile  from  town  and  only  a  short 
distance  from  the  place  of  the  aoddmt  and 
stated  that  be  was  then  going  a  mile  in  three 
minutes.  Another  witness,  stlU  clo8er^250 
yards — ^to  the  accident,  stated  that  he  was 
going  like  a  "bat  of  lightning,"  and  his  evi- 
dence Is  sought  to  be  discredited  because' 
the  dn^**iw  of  the  night  prevented  his  rec- 
ognizing very  clearly  the  fast  ttying  lAian- 
tom.  This  bowerra,  was  for  the  Jury.  The 
descr^ons  given  by  the  witnesses  ot  this 
boy's  ride  on  this  dark  night  as  he  ap- 
proached the  culvert  in  question  on  his  flying 
•teed  remind  one  of  the  descrljitloQ  of  the 
ilde  of  Tarn  o'Shanter  as  he  se^  to  cross 
the  bridge  on  his  good  nag,  Bf^  with  the 
witdSes  fast  following: 

"Now,  do  tby  oaedy  ntmoit,  1C« 
And  win  th«  k«r  etane  of  tin  brig: 
There  at  tbem  tbou  tlir  tall  may  tost, 
A  numinc  gtre&m  ther  dareaa  cross. 
But  era  the  key  staaa  she  could  make. 
Tbe  dent  a  tall  she  had  to  diake." 

ISim  is  no  question  and  the  physical  tacts 
d)iovf«d  that  defendant  and  his  buny  were 
wrecked  at  a  pc^t  some  20  to  80  fdet  nwth 
of  the  culTffit  on  the  wast  side  of  the  road, 
where  defendant  says  the  horse  struck  him. 
Tbe  boy's  evidence  was  that  he  etopped  his 
horse  Just  south  of  the  culrert  on  flie  east 
side  of  the  road,  and  that  tike  buggy  struck 
his  horse  at  that  point  He  admits,  however, 
that  when  he  got  up  and  went  to  defendant's 
buggy  It  was  20  to  30  feet  north  of  the  cul- 
vert It  would  seem  Impossible  that  If  the 
buggy  going  at  a  rapid  rate  struck  the  horse 
standing  still  south  of  the  culvert,  tbe  recoil 
could  have  driven  the  horse  and  buggy  back- 
ward some  30  to  40  feet.  It  is  proper  to  here 
state  that  the  record  shows  that  defendant's 
buggy  wheel  skidded  two  or  three  feet  to  the 
northwest  and  not  tbe  southwest  as  claimed 
by  appellant.  It  was  also  shown  that  defend- 
ant's horse  was  a  worn-out,  farm  pony,  that 
could  liardly  be  whipped  out  of  a  walk. 

When  we  take  into  consideration  the  facts 
of  this  case,  including  the  different  "mounts" 
of  these  parties,  we  feel  that  a  retrial  could 
not  result  different  from  this  one  and  that 
the  Judgment  should  be  and  is  affirmed. 

ROBERTSON.  F.  and  FABBIN6T0N 
J.,  concur. 
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BUSSEIA  T.  ST.  LOmS  ft  B.  B*.  B.  Oa 
(Springfield  Ooort       Appeals.  Miasonxl. 
Dee.  11.  1918.) 
L  Gabbixbs  Q  880*)— Injubiss  to  Pabbsh- 

QSX. 

Where  a  panenger,  though  ordered  br  the 
porter  to  remain  lo  the  Bmoking  car  and  wae 
told  that  the  smoke  would  not  bother  him, 
remained  without  protest  to  the  conductor  or 
any  other  member  of  the  crew,  and  no  one 
knew  that  the  smoke  was  making  him  sick, 
he  could  not  recover. 

[Bd.  Note.— For  other  cases,  see  Oerriera, 
^L^tMf.  H  1370^  1372,  ISTS;  Dee.  Dig.  i 

2.  Teui.  d  141*>— QuxsnoNS  or  Law  om 
Faot. 

No  court  should  leave  it  to  the  jury  to 
find  a  specific  verdict  when  the  facts  whlcb 
tiie  Jury  are  to  find  as  compelling  sach  ver- 
Act  are  uncontradictedt  but  the  coart  should 
declare  the  legal  effect  of  sneh  facts. 

[E}d.  Note.— For  other  cases,  see  Trial,  Gent 
ttig.  I  336;  Dec.  S  141.*] 

Appeal  from  ClrcQit  Court,  Oreoie  Gonntr ; 
Alfred  Page,  Judge. 

Action  by  W.  M.  Russell  against  the  St 
Louis  &  San  Francisco  Bailroad  Company, 
jadgmrat  for  plaintu^  and  defendant  ai>- 
peala.  Beveraed. 

W.  F.  Evans,  of  St  Lonlm  and  Miaxin,  Todd 
ft  Mann,  of  Springfield,  for  appellant  Ham- 
Un  ft  Seai^  of  Smringfl^d,  for  respondent 

STUBGIS.  J.  Plaintiff  sued  the  defendant 
becanse  of  being  compelled  to  ride  in  a  smok- 
ing car  OQ  one  of  Its  trains  from  St  Louis 
to  Springfield,  Mo.,  the  effect  of  which  was 
to  make  him  sick  from  the  tobacco  smoke. 
He  also  complains  that  this  car  was  dirty, 
bnt  there  was  little  proof  of  tUa,  and  that 
duuge  was  not  snhmitted  to  the  Jury.  He 
was  02  years  old  and  was  traveling  from 
KnozvlUe,  Tenn^  to  Springfltfd,  Mo^  on  a 
first-class  ticket  PlalntUTs  evidence  la  that 
whm  he  got  to  St  Lools  he  passed  throng 
the  gate  at  Union  Station  and  to  defendant's 
train,  whidi  left  there  abont  9  o*<do«k  In  the 
mondng  arriving  at  Springfield  in  the  after- 
noon; that,  when  he  came  to  the  rear  end 
the  chair  car,  flie  brakeman  and  porter 
directed  hlin  to  go  on  to  the  next  car.  There 
was  no  pretense,  however,  that  the  brakeman 
knew  that  plaintiff  objected  to  gt^  to  the 
smoking  car  or  Oiat  he  was  sosceiptible  to 
slduiess  from  any  snch  cause.  On  plaintiff's 
going  to  and  discovering  that  the  next  car 
was  the  smoking  car,  he  states  that  he  went 
out  on  the  platform  and  informed  the  porter, 
who  had  evidently  followed  blm.  there,  that 
tobacco  smoke  would  make  blm  sick  and  ob- 
jected to  riding  in  such  car,  but  that  the 
porter  told  him  that  it  would  not  bother  him 
and  insisted  and  ordered  him  to  go  back  In 
the  smoker.  He  also  says  that  the  conductor 
soon  came  along  there  and  went  up  the  steps, 
opened  the  door  to  the  chair  car  next  to  the 
smoker,  and  went  In,  shutting  the  door ;  that 
plaintiff  tried  to  follow  Mm  into  the  chair 


car  bnt  fpnnd  ttiat  tlie  door  was  lociked,  aad 
the  conductor  merely  looked  around  and 
went  on  without  opening  it  Plaintiff,  how- 
ever, said  nothing  to  tb»  conductor,  and  there 
is  no  pretense  that  he  knew  of  plaintiff's  ob- 
jection to  riding  in  the  smoker  or  his  sns- 
ceptlbiUty  to  sickness  from  sndi  csose. 
Plaintiff  then  ronalned  In  the  smpker  with- 
out further  protest  to  any  one  and  qaya  that 
he  became  sick  about  a  half  hour  after  the 
train  pulled  out  It  is  therefore  evident  that 
■no  one  In  charge  of  .the  train,  ezo^t  Uie 
colored  porter,  knew  at  any  time  anything  o£ 
plaintiff's  objectiim  to  rldli^  In  the  smokw 
or  of  the  possible  effects  of  tobacoo  smoke  on 
him.  It  is  further  shown  that  only  a  few 
passengers  were  in  this-  smoking  car  on  that 
trip. 

Defbi^ant  proved,  without  contradiction, 
that  this  was  one  of  its  fast  and  best  trains 
out  of  St  Louis,  that  it  carried  none  but 
first-class  passengers,  and  all  the  cars  were 
designed  and  suitable  tox  that  class;  Out, 
in  receiving  passwgers  at  St  Loul%  the  mle 
was  that  the  brakeman  stays  at  the  rear  end 
of  the  chair  car  and  when  men,  not  accom- 
panied by  women  or  children,  came  along 
that  he  frequently  directed  them  forward  to 
the  smoker  so  as  to  save  the  chair  car  tar 
womm  and  diUdren,  but  that  no  one  who  ob- 
jected was  ever  coerced  into  going  to  the 
smoker  or  staying  thwe;  that  the  door  of 
the  chair  car  next  to  the  smoker  was  kept 
locked  so  that  if  any  Intoxicated  person 
should  happen  to  get  oa  the  smoker  he  would 
not  itass  back  to  tfie  dialr  car  unnotloed. 
These  were  certainly  reasonable  regulations 
and  well  calculated  to  benefit  the  traveUnv 
public.  It  was  also  shown  that  this  was  a 
vestibule  train;  that  the  car  doors  were  all 
unlocked  Immediately  after  the  train  start- 
ed; and  that  passengers  were  free  to  go 
from  one  car  to  another  at  will  throngboat 
the  day's  Journey.  It  took  about  «[ght  hoars 
to  run  from  St  Louis  to  Springfield,  daring; 
which  time  plaintiff  says  he  remained  In  the 
smoker  and  was  sick  and  unable  to  eat  In 
consequence  thereof.  He  frankly  admits 
however,  that  after  the  train  started  he  made 
no  complaint  to  any  one,  not  even  the  porter, 
and  made  no  effort  or  request  to  go  to  anoth- 
er car ;  he  made  no  mention  of  his  sickness 
or  discomfbrt  from  riding  In  the  smoker  to 
the  conductor,  collector,  or  brakeman,  and 
none  to  the  porter  after  the  train  started  or 
he  became  sick.  Nor  Is  It  claimed  that  tals 
sickness  was  snch  as  to  appralae  any  one, 
trainmen  or  fellow  passengers,  of  bis  being  so. 

The  following  questions  and  answers  are 
taken  from  plaintiff's  evidence:  "Q.  So  you 
never  said  anything  to  anybody  except  the 
porter?  A.  I  made  my  complaint  before  I 
got  on  the  train.  Q.  And  never  made  any 
complaint  after  the  train  started?  A.  No, 
sir.  Q.  It  was  all  before  the  train  started? 
A.  Yes  sir.  *  *  *  Q.  TbB  thing  that  af- 
fected you  was  the  tobacco  smoke?  A.  Yes, 
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str.  Q.  Dont  yon  know  as  soon  u  that  train 
left  St  Louis,  as  scxm  as  U  inilled  ont  of  tbe 
died,  1^  door  into  this  car  back  of  you,  tlw 
chair  car,  was  open?  A.  No,  sir;  I  didn't 
know  IL  Thm  wasn't  miuA  crowd  In  there 
bvton  tbe  train  started.  Q.  After  that  train 
started  did  you  go  to  the  doorT  A.  No,  sir ; 
I  thou^t  th^  had  given  me  to  tmderstand  I 
had  to  ride  tben.  Q.  Who  had  glren  yon  to 
understand  that?  A.  The  colored  man.  Q. 
Ton  Jnst  rested  il«ht  there?  A.  I  took  It  for 
granted  Otm  was  where  tbej  were  golm;  to 
make  me  ride.  *  *  *  Q.  Ton  never  at- 
tonpted  to  get  ont  of  that  smoking  car  tnm 
that  time  on?  A.  I  didn't  try  to  get  olt  the 
train,  but  I  came  out  on  tlie  VUtform  at 
Newbwft  where  they  changed  engines.  Q. 
Did  yon  attempt  to  go  batik  In  0ie  other  car 
then?  A.  No.  sir." 

Plaintiff  offered  no  eiidence  except  his 
own.  He  farther  testified  that  he  was  62 
yeaie  old,  had  made  three  tripe  to  east  Ten- 
nessee^ going  over  Tarlous  railroads,  and 
had  made  fireqnent  trips  tm  the  train  from 
Ua  home  at  Republic;  Mo,  to  Springfleld.  He 
showed  hlmsdf  famOlar  with  ttie  usual  Inci- 
dents of  railroad  trard  and  the  titles  and 
fttneral  authority  ot  the  Tarions  onployes 
having  ^large  of  the  train.  It  was  shown,  If 
such  vnot  was  necessary,  that  the  colored 
porter  merdy  looks  after  the  wants  and  com- 
fort of  tbe  passengm  and  had  no  authority 
to  direct  passengers  whwe  to  ride.  All  the 
trainmen  were  examined  as  witnesses,  and 
niue  of  Qivai  had  any  recollection  whatever 
of  the  occurrence  testUSed  to  by  plaintiff. 

TJn&m  these  facts  tiie  court  should  have 
snstalned  the  demurrer  to  the  evidence  as 
requested.  This  case  la  almost  sol  generis. 
Only  one  case  bas  been  discovered  by  the 
dUlcsnce  of  able  counsel  on  dther  aide  where 
flia  Dacts  resemble  Ihls  one.  Bresewltz  v. 
Ballroad,  7S  Ark.  213,  87  B.  W.  127,  70  I«.  B. 
A.  212.  Tbsxe  the  facts  are  similar.  The 
tle1ntl*f  was  boarding  an  Iron  Mountain 
train  at  St  Loids  to  go  to  Texas;  tried  to 
go  Into  the  diair  car;  was  ordered  by  the 
portw  to  go  to  the  smoker ;  obeyed  the  or* 
der;  rode  In  the  smoker  all  the  way;  got 
Mck;  made  no  furiher  ct^plaint,  etc.  The 
conrt  denied  a  recovery  and  said:  *'Aooord< 
lac  to  bis  own  statement  ha  vtdnntazily  sub- 
mitted to  the  discomfort  of  the  snKAlng  car 
without  objectUm  or  ctHutfalnt  and  cannot 
therefore  claim  damagea  therefor.  He  was 
not  Justified  In  accepting  tJbe  dlrectkms  giv- 
en falm  by  tbe  train  porter  at  the  station  is 
to  the  car  which  he  should  enter  as  a  com- 
mand to  remain  therein  throns^out  hla  Joux^ 
n^.  The  train  was  In  charge  ct  the  con- 
ductor, and,  when  appellant  found  that  the 
ear  to  which  he  had  been  assigned  by  the 
porter  was  uncomfortable  and  not  such  ac- 
commodations as  he  was  mtltled  to  on  bis 
tlctet,  he  should  have  appealed  to  the  con- 
ductor for  more  comfortaUe  quartos.  Fail- 
ing to  do  eo  he  Is  deemed  to  have  voluntarily 
accepted  the  place  assigned  bim  with  Its  die. 


comforts.  He  had  reached  the  age  of  ^Ue- 
cretlon  and  cannot  be  allowed  to  claim  dam- 
ages on  account  of  a  situation  caused  by  a 
mistake  of  the  porter  which  he  accepted  and 
gave  the  railroad  company,  through  its  prop- 
er officers  In  charge  of  the  train,  no  opportu- 
nity to  correct*'  See  Hemmlngway  v.  Ball- 
road.  72  Wis.  42.  87  N.  W.  804,  7  Am.  St  Rep. 
828.  and  note  thereto. 

The  respondent  relies  on  Roark  v.  Rail- 
road, 163  Mo.  App.  705,  147  B.  W.  409,  where 
plaintiff  sued  for  damages  caused  by  riding 
in  a  car  not  safBdently  heated,  and  the  court 
held  that  she  would  not  be  denied  recovery 
for  failure  to  request  to  be  allowed  to  go  to 
another  car  or  for  not  taldng  advantage  of 
snfflcieut  wrappings.  It  Is  there  shown,  how- 
ever, that  she  did  complain  to  the  conductor 
as  to  the  car  being  too  cold  and  in  effect 
asked  that  it  be  heated.  Besides  this,  the 
temperature  of  a  car.  la  a  matter  open  to 
the  observation  of  the  trainmen  as  well  as 
to  any  one,  and  they  ordinarily  need  no  In- 
formation or  warning  of  such  conditioii.  The 
case  of  Taylor  v.  Wabash  By.  Co.  (Sup.)  38 
S.  W.  304,  42  Lb  R.  A.  110,  a  .Missouri  case 
but  never  officially  reported,  is  like  the  Roark 
Case,  supra,  being  a  cold  car  case,  where  the 
passenger  remonstrated  with  the  condnctor 
as  to  the  car  being  too  cold.  The  difference 
between  such  cases  and  this  one  Is  wetl  Il- 
lustrated by  the  charge  to  the  jury,  affirm- 
ed as  good  law.  In  Hastings  v.  Railroad  (C. 
a)  63  Fed.  224,  as  foUows:  "If  they  [train- 
men] knew,  without  being  told,  that  they 
were  neglectiog  the  car,  and  showed  a  dis- 
position to  disregard  the  comfort  of  the  paa- 
seugers.  so  that  a  passenger  would  deem  It 
unnecessary  to  give  the  Information,  for  the 
mere  puri>ose  of  giving  information,  it  would 
not  be  regarded,  under  those  drcnmstances, 
aa  b^ng  negligence  not  to  complain.  If  the 
car  was  left  In  charge  of  the  brakeman,  who 
was  not  attending  to  his  duty,  and  tbe  con- 
ductor was  Ignorant  of  that  fiict  and  the 
passengers  had  an  opportunity  to  tell  this 
conductor  and  call  his  attention  to  it  and  ask 
for  relief,  but  suffered  him  to  remain  in 
Ignorance  and  made  no  complaint,  then  it 
would  be  such  negligence  as  would  preclude 
the  passenger  from  any  right  to  complain." 
This  proposition  Is'  also  recognised  in  8 
Thompstm  on  Me^lgence^  |  2833. 

t1]  We  need  not  go  to  the  extent  of  hold- 
ing that  CMDplaint  to  the  brakeman  would 
not  have  been  snfiici«it  but  we  do  hold  that 
the  mere  direction  of  a  colored  porter  to 
remain  In  the  smokw  and  that  the  smoke 
would  not  bother  him,  where  no  complaint 
was  made  to  or  information  had  by  any  one 
tliereafter  and  after  he  found  out  he  was 
actually  getting  sick,  and  no  tttort  made  to 
go  to  the  othep  car  where  he  could  have  gone 
at  will  any  time  after  the  train  started, 
precludes  a  recovery  under  the  othw  tacts 
of  this  casa 

IZi  In  this  Tl«ir  of  the  case  It  Is  not  ma- 
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terlal  whetlitf  the  InstractlonB  given  were 
correct  or  not  However,  we  find  itmt  tbe 
fourth  InstrucUon,  given  for  defendant,  di- 
rects a  finding  for  the  defendant  If  the  Jury 
found  that:  "The  passageway  from  said 
smoking  car  to  the  chair  car  or  other  coaches 
in  said  train  was  open,  and  that  plaintiff 
could  have  ascertained  said  fact  that  said 
door  was  open  by  the  exercise  of  reasonable 
care  on  his  part,  and  that  he  could  have 
passed  from  said  smoking  car  into  the  other 
cars  of  said  train  at  any  time  he  saw  fit 
and  failed  to  do  so;  or  If  they  found  that, 
when  plalntifT  ascertained  and  determined 
that  riding  in  the  smoking  car  would  make 
blm  sick,  he  did  not  appeal  to  the  conductor 
In  charge  of  said  train  for  permission  to 
leave  said  smoking  car  and  ride  in  another 
coach,  and  was  refnsed  such  admission,  but 
that  he  voluntarily,  after  being  directed  in- 
to said  coach,  remained  there  during  said 
trip  without  either  leaving  the  same  or  seek- 
ing permission  to  do  so  from  the  conductor 
in  charge  of  said  train."  Now  these  are  the 
uncontradicted  facts  of  the  case,  and  the 
iury  could  not  find  otherwise.  Why,  then, 
cast  doubt  on  the  matter  by  submitting  It  as 
a  doubtful  proposition  to  the  jury.  No  such 
Instruction  should  ever  be  given  to  a  Jury. 
It  Is  the  duty  of  the  court  to  declare  the  legal 
effect  of  uncontradicted  facts  where  only 
one  conclusion  can  be  drawn.  No  court 
should  leave  it  to  a  Jury  to  find  a  q>eciflc 
verdict  when  the  facta  wMch  the  Jury  are  to 
find  as  compelling  such  verdict  are  trndls- 
puted.  In  such  case  the  duty  devolves  on 
the  court  to  direct  a  rerdlct 
It  results  that  this  case  Is  reversed. 

BOBEBTSON,  P.      and  FABBINQTON, 
concur. 


BUNTABD  V.  PAHMAN. 
{Sinfagfleld  Court  of  Appeals.   MiswutL  Dec 
11,  1013.) 

1.  Bbokbbs  (S  88*)— Actions  na  Coioos- 
siONS — Questions  fob  Jubt. 

In  B  real  estate  broker's  action  for  commls- 
sionB,  evidence  held  to  make  a  question  for  tlie 
jury  as  to  whether  the  prospective  purchaser 
procured  by  the  broker  was  ready,  williDg,  and 
able  to  purchase,  if  a-  merchantable  title  had 
been  offered. 

[Ed,  Note.— For  other  cas^,  see  Brokers, 
Cent  Dig.  ft  121,  123-130 ;  Dec.  Dig.  i  8&*1 

2.  Bbokbbs  (S  64*)— Right  to  Gouuissions— 
Abzlitt  and  wizxinoHESs  or  Pubcoasbb 

TO  PBBTOBIC. 

Under  the  rule  that  a  purchaser  produced 
by  a  broker  mnst  be  ready,  williug,  and  abl^  to 
purchase,  it  is  sufficient  if  he  is  so  ready,  will- 
ing, and  able  to  complete  the  purchase  wittiin  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  75-81;  Dee.  Dig.  |  54.*] 

8.  Bbokbbs  (1  60*)— Riort  to  Cownssion^ 

BlOHT  or  OWNBB  TO  RBABONABLE  TllfX. 
Under  a  contract  with  a  real  estate  broker 
by  which  an  owner  of  land  agreed,  upon  the  pro- 


duction of  a  purchaser  therefor  by  On  broker, 
to  famish  a  good  and  snffideBt  warranty  deed, 
together  with  an  abstract  ihowlng  a  meichant- 
able  title,  the  owner  was  entitled  to  a  rea- 
sonable tune  after  the  production  of  *tlie  pur- 
chaser in  which  to  make  the  deed,  prepare  an 
abstract  (^n^  correct  any  curable  defects  therein 
pointed  out  by  the  purchaser,  and  he  was  not 
liable  for  the  stipulated  commisBions  if  the 
purchaser  refused  to  allow  such  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S  91 ;  Dec  Dig.  |  60.*3 

4.  Bborebs  (t  60*)— RionT  to  CoHUissionB— 
Right  of  Ownbb  to  Rbasoetabu  Time. 
What  is  a  reasonable  tliiit  for  an  owner  of 
land  to  make  a  deed,  prepare  an  abstract  and 
correct  any  curable  defects  therein  after  the 
production  of  a  purchaser  by  a  broker  depends 
on  the  facts  of  each  case 

[Ed.  Note.— For  other  eases,  see  Broker*, 
Cent  Dig.  I  91;  Dec  Dig.  1  60l*] 

6.  Bbokbbs  (%  88*)  — Aonom  tcb  Ooifiaa- 

SIONS— iHSTBUcnons. 

In  a  broker's  action  for  commlsBions  under 
a  contract  which  bound  the  owner  to  furnish 
a  good  and  sufficient  warranty  deed,  fa^etber 
with  an  abstract  showing  a  merchantable  title, 
the  broker's  evidence  tended  to  show  tliat  tlM 
purchaser  procured  was  ready,  willing,  and  able 
to  purchase  If  a  merchantable  title  had  been  of- 
fered, while  that  for  the  owner  tended  to  show 
that  he  offered  to  cure  defects  in  the  title  but 
that  the  parcbaser,  upon  examination  of  the 
abstract,  refused  to  go  on  with  the  trade  under 
any  drcnmstanees.  Tbe  court  charged  diat  if 
the  broker  procured  a  pnrehaser  rMdy,  able, 
and  willing  to  buy,  and  if  the  sale  was  prevent- 
ed b;  the  fact  that  the  owner  could  not  or  did 
not  lurnlsh  an  abstract  showing  a  merchantable 
title,  to  find  for  the  Inoker.  BtOi,  that  this 
instruction  was  erroneous  as  it  required  tha 
owner,  at  any  time  a  purchaser  was  produced, 
to  immediately  deliver  an  abstract  showing  a 
merchantable  tiUe  and  denied  him  a  rcasonabla 
time  within  which  to  perform. 

[EJd.  Note.-~For  other  cases,  see  Brokers 
Cent  Dig.  ||  121,  123-130;  Dec  Dig.  |  88.*] 

6.  Bbokbbs  (|  86*)— Aoiiokb  roB  Comius- 

8I0NB— Evidence. 

Id  a  broker's  action  for  commissions,  where 
the  owner  claimed  that  the  prospective  pnr* 
chaser  procured  by  the  broker  upon  examina- 
tion of  the  abstract  refused  to  cranplete  tlie  pur> 
chase  because  of  cnrable  defects  in  the  tiUc 
a  decree  correcting  a  misdescription  In  the  deed 
to  tbe  owner,  though  it  bad  not  been  recorded, 
was  not  shown  by  the  alMtract  and,  though  the 
broker  knew  nothing  about  it  was  admissible 
to  show  that  the  owner  might  have  recorded 
it  and  bad  It  shown  on  tba  abstract  withbt  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  BnAers^ 
Cent  Dig.  H  106-116;  DecD^ig.  t  85.*] 

Appeal  fmn  Clnmit  Coar^-  Dent  Ooonty; 
L.  B.  Woodslde,  Judge. 

Action  by  Gland  D.  Bunyard  against  B.  H. 
Farman.  Judgment  for  plaintiff,  and  defend- 
ant appeala  Reversed  and  remanded. 

John  M.  Stephens,  of  Salem,  and  lAmar, 
Lamar  &  Lamar,  of  Houston,  for  appellant. 
J.  D.  Gustin  and  Wm.  P.  Elmer,  both  of 

Salem,  for  respondent 

FARRINGTON,  J.  This  Is  a  anlt  by  a  real 
estate  broker  to  recover  commission.  Upon 
trial  by  Jury,  plaintiff  recovered  a  Judgmoit 
for  $800,  and  the  appeal  is  broni^  by  tba 
defendant 
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Bnnyard,  ttie  respondent,  a  real  estate 
broker,  entered  Into  a  contract  with  the  ap- 
pellant, dated  Febroary  1, 1911,  by  tiie  terms 
of  wblcb  respondent  paid  appellant  $300  for 
the  e^cdualve  right  to  sell,  within  one  year 
from  the  date  of  the  contract,  certain  land 
belonging  to  the  appellant  (820  acres),  which, 
according  to  the  contract,  respondat  could 
sell  and  retain  for  his  commission  all  over 
the  Bom  of  $8,000,  and  It  was  agreed  that  a 
pnrchaaer  mlgfat  pay  one-half  the  purchase 
price  In  cash  and  the  remainder  within  five 
years  at  6  per  cent.  Interest  The  contract 
also  contained  this  proTlsion:  "It  is  farther 
agreed  that  first  party  is  to  fnmlsh  a  good 
and  sufficient  warranty  deed  conveying  said 
land  which  may  be  sold  unto  the  purchaser 
thereof,  together  with  an  abstract  showing 
merchantable  title  to  said  land."  The  land 
in  question  is  some  six  or  eight  miles  from 
Salem,  In  Dent  county,  Mo. 

Respondent  claims  to  have  procured  a  pur- 
chaser in  the  person  of  one  Geoitte  T.  Wal- 
ters on  January  31, 1912,  which  was  the  last 
day  the  contract  had  to  run.  This  alleged 
pnrchaseF  reached  Salem  on  a  train  at  S:([5 
p.  m.,  January  31,  1912,  and  in  company 
with  the  respondent  drove  In  a  buggy  to  the 
land  in  question.  Not  finding  appellant  on 
the  place,  they  drove  to  a  neighbor's  house 
where  appellant  was  to  stay  over  night,  his 
family  b^g  in  the  town  of  Salem,  and  dur- 
ing ttie  conversation  which  followed  $10  was 
paid  to  appellant,  and  It  was  agreed  that  ap- 
pellant would  go  to  Salem  the  next  morning 
and  the  contract  of  purchase  would  be  con- 
summated. It  was  agreed  by  the  parties  that 
the  price  to  be  paid  for  the  land  was  $8,800, 
which  would  give  respondent,  the  agent. 
$800  aa  his  commission.  There  Is  some  con- 
flict In  the'  evidence  as  to  whether  the  pur- 
chase price  was  to  be  paid  In  cash  or  part 
cash  and  time  given  for  the  balance,  bat  this 
Is  Immaterial  to  the  decision  of  the  case. 
The  next  day,  which  was  February  1,  1912, 
appellant  went  to  Salem  and.  In  company 
with  respondent  and  Walters,  went  to  the 
office  of  an  attorney  (Q.  G.  Dalton),  In  whose 
keeping  the  abstract  of  title  had  been  left 
by  the  appellant  It  developed  at  the  trial 
that  appellant  prior  to  the  transaction  In 
question,  had  made  an  application  for  a  loan 
to  a  loan  company  which  had  objected  to  the 
title  as  shown  by  the  abstract  in  two  partic- 
ulars. The  objections  to  the  record  title 
arose  oat  of  the  following  facts,  about  which 
there  is  no  dispute:  The  land  at  one  time 
belonged  to  Mary  S.  Clark,  who  died  owning 
the  land,  and  by  her  last  will  and  testament 
which  was  probated  In  Phelps  county.  Mo., 
made  one  of  her  children,  Lilly  E.  Clark, 
executrix,  and  by  the  terms  of  said  will 
care  to  the  said  Lilly  E.  Clark  the  right 
to  sell  and  dispose  of  the  land  whenever 
In  ber  discretion  the  sale  woald  be  for 
the  benefit  of  the  estate,  and  further  pro- 
vided that  the  said  Lilly  E.  Clark  was  to 
take  posseBsion  of  said  land  and  manage  it 


until  in  her  discretion  it  ahonld  be  sold.  By 
another  clause  In  the  will  It  was  provided 
that  "Ully  E.  Clark  should  then  sell  and 
conv^  sidd  land,  after  obtaining  the  consent 
of  her  brothers,  William  E.  Clark  and  George 
W.  Clark,  and  her  sister,  M.  Delia  Oay,  and 
of  the  husband  of  said  sister,  Frank  M.  Gay." 
In  August  1906,  LUly  E.  Clark  did  seU  the 
land  to  B.  H.  Farman,  which  deed  was  re- 
corded in  Dent  county.  The  heirs,  as  a  mat- 
ter of  fact  had  all  filed  a  petition  In  the 
probate  court  of  Phelps  county  requesting  the 
sale  of  this  land  as  provided  in  the  will, 
which  written  request  was  on  file  in  the  office 
of  the  probate  court  of  Phelps  county,  but  a 
certified  copy  of  which  was  not  attached  to 
the  abstract  However,  quitclaim  deeds  had 
been  secured  from  all  the  helra  of  M<ary  S. 
Clark,  except  one.  After  the  deed  had  been 
executed  by  LUly  E.  Clark,  the  executrix.  It 
was  discovered  fliat  by  mistake  of  the  scrive- 
ner the  land  had  been  mlsdescrlbed  In  the 
deed,  and  a  suit  was  brought,  returnable  to 
the  November,  1910,  term  of  the  circuit  court 
of  Dent  county,  against  the  heirs 'of  Mary 
S.  Clark  to  correct  the  defect  in  the  numbers 
of  the  land,  and  a  decree  was  duly  rendered 
at  said  term  reciting  In  full  aU  the  facts  con- 
cerning the  execution  of  this  deed  of  the  ex- 
ecutrix  and  reciting  the  consent  of  all  the 
heirs  to  Its  CTecutlon,  and  finding  that  said 
deed  conveyed  the  identical  land  In  contro- 
versy herein  and  other  land.  That  was  some 
16  months  prior  to  the  transaction  with 
which  we  are  concerned.  The  abstract  ex- 
hibited to  Waltera  showed  quitclaim  deeds' 
from  all  the  heirs  except  William  E.  Clark. 
After  February  1,  1912,  upon  inquiry,  it  was 
discovered  that  in  1900  all  these  heirs  had 
filed  the  petition  in  writing  in  the  probate 
court  of  Phelps  county  asking  that  the  land 
be  sold.  The  other  objection  related  to  a 
deed  of  trust  which  William  E.  Clark  bad 
given  at  one  time  to  one  DIehl,  of  Phelps 
county,  which  had  been  paid  off  by  Lilly  E. 
Clark,  the  executrix,  the  record  of  which  was 
yet  ansatlsfled. 

Plaintiff's  testimony  is  to  the  effect  that 
Walters  was  ready,  willing,  and  able  to  pur- 
chase the  land  and  was  willing  to  allow  a 
reasonable  time  to  appellant  to  show  good 
title.  Defendant's  testimony  is  to  the  effect 
that  on  learning  of  the  two  defects,  Walters, 
the  proposed  purchaser,  on  February  1, 1912, 
the  day  the  parties  met  in  Salem  to  consum- 
mate the  deal,  refused  to  go  on  with  the 
trade  and  "would  make  it  under  no  circum- 
stances." Much  of  the  record  Is  taken  up  lu 
an  attempt  to  show  bad  faith  on  the  part  of 
the  respondent  and  Walters;  that  Walters 
was  merely  a  "straw  purchaser";  and  that 
it  was  a  scheme  to  hold  appellant  for  the 
commission.  However,  the  e\'ldence  on  this 
question  was  conflicting,  and  the  fact  wheth- 
er Walters  was  a  bona  fide  purchaser,  ready 
and  able  to  buy  the  land*  was  determined 
by  the  Jury. 

[1]  The  first  point  raised  by  appellant  that 
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hla  peiemptory  InstractiOD  should  have  beeD 
gtren,  mnat  be  ruled  against  him  tor  the 
reason  that  Walters  testified  he  was  ready, 
willing,  and  able  to  boy  the  land  on  Febra- 
ary  1,  1912,  or  within  a  reasonable  time 
thereafter,  and  that  at  any  time  within  80 
days  from  tbat  date  he  was  ready,  wiUlng, 
and  able  to  bay  and  would  have  bought  the 
land  had  appellant  been  ready,  willing,  and 
able  to  give  a  merchantable  title  and  an  ab- 
stract showing  the  same.  While  there  Is  evi- 
dence tending  to  show  that  Walters  had  only 
a  small  portion  of  the  purchase  price  with 
him,  this  would  not  be  conclusive  proof  that 
he  was  not  ready,  willing,  and  able  to  pur- 
chase^ because  to  hold  otherwise  would  be  to 
say  that  Walters  must  have  had  at  least 
$4,400  with  him  at  the  time  In  order  to  meet 
the  requirements  of  "a  bona  flde  purchaser." 
His  showing  of  ability  to  raise  the  neces- 
sary fund  within  a  reasonable  time  was  suffl- 
dent  to  sustain  the  verdict,  the  effect  of 
which  was  that  be  was  able  to  pay.  As  to 
being  willing,  his  testimony  that  he  wanted 
the  place  for  the  price  named  and  paid  $10, 
that  he  went  to  the  farm  and  found  the  own- 
er and  by  agreement  met  him  the  next  morn- 
ing tor  the  purpose  of  consummating  the 
deal,  and  in  a  way  examined  the  abstract,  ts 
sufficient  to  take  the  question  of  his  willing- 
ness to  purchase  to  the  Jury.  It  is  true  de- 
fendant testided  that  the  alleged  purchaser, 
when  shown  the  defects  in  the  abstract,  re- 
fused to  go  further  with  the  trade  and  re- 
fused to  give  defendant  any  time  within 
which  to  make  the  title  merchantable,  if  it 
was  not  alrrady  so.  and  "said  he  didnt  want 
It  at  all;  said  he  wasn't  tying  up  no  money." 
Defenduit  also  testified  that  he  then  said  to 
Walters:  "We  will  give  you—  Tou  put  up 
your  mon^  and  I  will  put  up  a  warranty 
deed  and  give  yon  possession,  and,  not  only 
that.  I  will  guarantee  yon  a  merchantable 
title  within  30  days,  and  he  wouldn't  accept 
it  under  no  circumstances."  Thus  was  es- 
tablished a  conflict  in  the  evidence,  on  the  one 
side  that  the  purchaser  produced  was  ready, 
willing,  and  able  to  purchase  on  February  1, 
1912,  or  within  30  days  from  that  time,  pro- 
vided a  merchantable  title  was  offered,  and 
that  none  was  offered,  and  on  the  other  that, 
when  certain  defects  in  the  record  title  were 
pointed  oat,  the  alleged  purdiaser  refused 
to  proceed  with  the  deal  and  would  consum- 
mate the  purchase  under  no  circumstances, 
althou^  appellant  was  offering  to  make  a 
warranty  deed  and  guarantee  a  merchantable 
title  within  80  days.  Such  conflict  existing, 
no  authoritleB  are  necessary  to  suj^Mirt  the 
proposition  that  the  issue  was  rightly  pnt  to 
the  Jury. 

[2-4]  The  contract  between  appellant  and 
respondent  required  that  respondent  within 
one  year  procure  and  produce  a  purchaser 
ready,  willing,  and  able  to  buy  (that  Is  to 
say,  time  was  of  the  essence  of  their  con- 
tract); It  fixed  the  period  within  which 
there  mnat  be  produced  such  a  purchaser  as 


is  defined  by  law.  But  nowhere  in  the  con- 
tract is  there  any  provision  requiring  the 
vendor  to  have  his  deed  ready  and  his  ab- 
stract prepared  showing  a  merchantable  title 
or  requiring  him  to  deliver  a  merchantable 
title  on  any  fixed  date.  If  appellant  as  a 
witness  Is  to  be  beUeved,  because  his  ab- 
stract failed  In  two  particulars  to  show  a 
merchantable  title,  the  alleged  purchaser  re- 
fused to  proceed  with  the  deal,  denying  ap- 
pellant a  reasonable  time  within  which  to 
correct  such  defects.  Where  no  spedfic  time 
is  fixed  in  the  contract  of  sale,  both  partlee 
have  a  reasonable  time  within  whidi  to  pre- 
pare for  the  final  delivery  of  title  and  pay- 
ment of  the  purchase  price.  The  rule  that  a 
purchaser  produced  by  the  broker  must  be 
ready,  willing,  and  able  means  that  he  must 
be  ready,  willing,  and  able  to  carry  out  the 
purdiase  within  a  reasonable  time;  and 
this  rule  applies  with  equal  force  to  the  ven- 
dor, both  as  to  his  duty  to  his  agait  and  to 
the  purdbaser.  The  vendor  must,  in  the  ab< 
sence  of  any  agreement  fixing  the  time,  be 
ready,  willing,  and  able  to  convey  the  title 
contracted  for  ^  e.,  make  a  deed,  prepare 
an  abstract,  and  corret^  any  curable  detects 
therein  pointed  out  by  the  purchaser)  within 
a  reasonable  time;  what  would  be  a  reason- 
able time  d^;>ending  on  the  facts  of  ea<A 
casft  Mastin  v.  Grimes,  88  Mo.  478  ;  39  Gya 
1326-1883. 

In  the  case  of  Lumaghl  r.  Abt,  126  Mo. 
App.  221«  loc.  at.  232, 103  S.  W.  104, 107.  the 
cour^  In  dlscuBstng  this  question,  need  the 
following  language:  "Time  was  of  the  es- 
sence of  the  option  agreement  to  the  extent 
of  requiring  Abt  to  give  notice  \>j  December 
17th  of  his  election  to  take  the  land.  •  •  • 
Whether  it  was  of  thft  essence  ot  the  contract 
so  as  to  make  it  obligatory  on  Lumagbl  to 
convey  on  that  very  day  depends  on  Uie 
terms  of  the  Instrument  and  the  drcnm- 
Btancea  of  the  case."  Again  (126  Mo.  App. 
loc.  dt  233, 103  S.  W.  107):  "In  transaetlonB 
like  thls^  the  owner  of  tlie  land  need  not 
prepare  a  deed  for  delivery  until  he  la  noti- 
fied by  the  holder  of  the  option  that  he  In- 
tends to  oondude  the  purdiase.  Smith  & 
Flack's  Anwal,  69  Pa.  474.  Where  one  party 
is  required  by  the  terms  of  a  contract  to  do 
an  act  on  demand  or  on  the  performance  of 
some  act  by  the  other  party,  the  ftormer  Is 
allowed  a  reasonable  time  for  jwrfOrniance 
after  the  contingency  happens-  29  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  09 ;  Mason  t.  Payne, 
47  Mo.  617;  Wells  t.  Smith,  2  Edw.  Ch.  (N. 
T.)  78;  McNamara  v.  PengUly,  68  Minn. 
353  [60  N.  W.  1056] ;  Dunbar  v.  Stickler,  45 
Iowa,  S8S;  Gregory  t.  Christian,  42  Mlno. 
304  [44  N.  W.  202, 18  Am.  St  Bep.  607] ;  Bos- 
seU  T.  Oopeland,  30  Me.  322." 

Under  Us  contract,  appellant  had  the  right 
to  expect  that  any  purchaser  produced  wdth- 
in  the  year  would  enter  into  such  a  contract 
as  would  give  him  a  reasonable  time  within 
which  to  convey  a  merchantaUe  title  and  ac- 
company his  deed  with  an  abstract  Bhowinje 
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a  merchantable  title;  and.  If  the  purchaser 
produced  was  unwUling  to  take  on  such 
terms,  he  was  not  the  purchaser  contem- 
plated by  the  agreement  t)etween  appellant 
and  respondent.  No  time  being  fixed  In  the 
contract  for  the  conveyance  of  a  merchant- 
able title  accompanied  by  an  abstract  show- 
ing same,  a  reasonable  time  within  which 
to  perform  after  notice  to  appellant  that  a 
purchaser  was  found  was  Impliedly  given 
the  vendor,  and  he  had  the  right  to  expect 
(hat  the  purchaser  would  take  on  such  terms. 
Page  on  Contracts,  vol.  2,  8  1154;  Chunn  v. 
O'Nell  Lumber  Co.,  158  S.  W.  94;  St  Clalc 
V.  Elellweg,  159  S.  W. '  17.  Appellant  cor- 
rectly maintains  that,  under  the  law  as  an- 
nonnced  in  these  decisions,  the  trial  court 
erred  in  the  refusal  of  his  Instruction  No. 
1  and  in  the  giving,  of  its  own  motion,  of 
the  principal  Instruction  in  the  case.  In- 
stmetlon  No.  1,  which  was  refused,  correctly 
declares  the  law  as  to  the  question  of  rea- 
sonable time.  The  latter  part  of  this  in- 
struction it  is  true,  placed  npon  appellant  a 
greater  burden  than  the  law  placed  upon 
him,  and  this  shonld  be  corrected  upon  re- 
trial. 

[C]  The  Instruction  given  by  the  court  of 
its  own  motion  contained,  among  others,  the 
following  paragraphs: 

"The  contract  is  dated  February  1,  1911, 
and  the  right  to  sell  under  the  contract  ex- 
tended for  a  period  of  12  months. 

"The  defendant  was  obligated  under  said 
contract  to  furnish  an  abstract  showing  a 
merchantable  title  to  the  land.  Now,  if  with- 
in the  said  time  the  plaintiff  procured  a  pur- 
chaser who  was  ready,  able,  and  willing  to 
buy  the  land  upon  the  said  terms,  and  If  the 
sale  was  prevented  on  account  of  the  fact 
that  defendant  could  not  or  did  not  furnish 
such  abstract,  then  you  will  find  the  issues 
for  the  plalntiCT  and  assess  his  damages  at 
whatever  sum  In  excess  of  (8,000  that  you 
may  find  from  the  evidence  that  such  pur- 
chaser agreed  to  and  was  willing  to  pay  for 
said  land." 

This  Instruction  dearly  required  the  de- 
fendant to  stand  prepared  at  any  time  a 
purchaser  was  produced  to  Immediately  de- 
liver an  abstract  showing  a  merchantable 
title  or  answer  to  respondent  for  his  commis- 
sion. In  other  words,  this  instruction  re- 
quired defendant  to  have  his  abstract  ready 
on  February  1,  1912,  and  denied  him  a  rea- 
sonable time  within  which  to  perform,  to 
wtUcb  he  was  entitled  under  his  contract 
The  giving  of  this  Instruction  and  the  re- 
fusal of  defendant's  Instruction  No.  1  clear- 
ly mark  out  the  theory  on  which  the  trial 
court  put  the  case  to  the  jury;  1.  e.,  a  con- 
struction of  the  contract  between  plaintiff 
and  defendant  making  time  of  the  essence 
In  requiring  the  defendant  to  be  ready  im- 
mediately on  the  production  of  a  purchaser. 

[5]  Error  is  assigned  In  the  action  of  the 
trial  court  In  excluding  the  decree  rendered 


at  the  November,  1910,  term  of  the  circuit 
court  of  Dent  county,  hereinbefore  mention- 
ed. The  record  before  us  does  not  show  aj^ 
Infirmity  in  this  decree.  It  contained  a  md- 
ing  that  all  the  Clark  heirs  liad  given  their 
consent  to  the  execution  of  the  deed  by  the 
executrix.  Although  it  is  true  there  was  no 
showing  that  the  decree  had  been  recorded, 
or  that  it  was  shown  by  the  abstract,  or  that 
respondent  knew  anything  about  It  this  de- 
cree is  admissible  for  the  purpose  of  show- 
ing that  appellant  might  have  recorded  it 
and  had  his  abstract  show  It  within  a  rea- 
sonable time  after  February  1,  1912. 

It  follows  from  what  has  been  said  that 
the  Judgment  ^oald  be  reversed,  and  t^e 
cause  remanded. 

ROBERTSON,  P.  J.,  concom  In  the  result 
STURGIS,  J.,  concurs. 


PERRY  y.  VAN  BfATRE. 

(Springfield  Court  of  Appeals.   Missouri.  Dec. 
11,  1913.) 

1.  Appeal  and  Ebbob  (8  690*)— PassEifTA- 
TioN  FOB  Re vntw— Instructions. 

Where  tbe  record  shows  that  inBtnictionB 
were  given  which  are  not  brought  up,  there  can 
be  no  reversal  for  error  in  instructions,  nnlasi 
substantially  prejudicial. 

[Kd.  Note.— For  other  cans,  see  Appeal  and 
Error,  Cent  Dig.  ||  2928-2930;  Dec.  Dig.  1 
899.*] 

2.  Appeal  and  Ebbob  (|  1066*)— Habulbbb 
Ebbob— iNSTBDCTioNB. 

Where,  in  an  action  on  a  note  for  the  price 
of  a  jack,  plaintiff  admitted  an  express  warranty 
that  the  jack  was  sound  and  a  good  breeder,  an 
instruction  on  implied  warranty,  thoufcb  not 
warranted  by  the  evidence,  was  harmless,  and 
under  R.  S.  1900  S§  2082,  1860,  requiring  that 
errors  not  injurious  be  disregarded,  was  not 
ground  for  reversaL 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error,  Cent  Dig.  8  4220;  Dec.  Dig.  f  1066.*] 

3.  Appeal  and  EIbbob  (8  1032*)— Pbejudi- 
cial  Ebbob— Pbesuhption. 

Where  appellant  complains  of  the  giving 
of  an  instruction,  he  must  show,  not  only  that 
it  was  erroneous,  but  that  it  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4047-4051;  Dec.  Dig.  8 
1032.*] 

4.  Sales  (8  446*)- Action  fob  Pkice  — In- 

BTBDCTIONS— EVIDENTLABT  MaTTEBS. 

Where,  in  an  action  on  a  note  given  for  a 
jack,  the  answer  alleged  breach  of  a  warranty 
that  the  animal  was  a  good  breeder  and  sound, 
and  pleaded  evidence  of  the  details  of  the  un- 
healthy condition,  instructions  relative  to  the 
warranty  were  not  erroneous  for  failure  to  in- 
clude such  evidential^  matters,  which  were  di» 
poted,  and  tell  the  jnry  that  U  these  matters 
were  estaUished,  the  animal  was  unhealthy. 

gSd.  Note.— For  other  case^  see  Sales,  Cmt 
.  81  1309-1317;  Dec.  Dig.  |  446.*] 

6.  Sales  (8  446*)  —  Action  fob  Pbice  —  In- 

STBOCTIO  N9— VaBIANCE. 

Where,  in  an  action  for  the  price  of  a 
jack,  defendant  testified  tbat  plaintiff  repre- 
sented the  jack  as  a  great  breeder,  it  was  not 
error  to  nee  the  term  'great  breeder"  in  an  in- 
atruction  on  the  warranty,  though  the  warranty 


*mr  other  easai  see  sun*  Utple  and  Mction  NUUBBR  In  Oec  Die.  A  Am,  Dig.  Key-No.  Serlee  ft  Rep'r  In4«XM 


Digitized  by 


Google 


644 


161  SOUTHWESTBBN  RBPOBTES 


as  pleaded  In  uinrar  mm  tliat  the  Jack  wu 
a  *^good  bzeeder  and  a  aure  foatBetter.** 

Mote.— For  other  eases,  see  Sales,  Gent. 
Dig.  H  iaoe-1317;  Dec.  Dig.  %  446.«] 

6.  Sales  (J  27fi*>— ■Wabraktt  —  OoNffFBtrc- 
TioN— "Good  Bbeedbb"~"Obeat  Bmeder." 

There  is  no  difference  between  a  warranty 
that  a  Jack  is  a  "good  breeder"  and  a  war- 
ranty that  he  1b  a  ''great  breeder,"  except  pos- 
sibly In  degree;  if  there  is  any  difference,  a 
great  breeder  would  ba  a  more  than  ordina- 
rily good  breeder. 

[Ed.  Note— For  other  cases,  see  Sales,  Gent 
Dig.  H  783-792;  Dec  Dig.  1  279.*] 

7.  Sales  ({  446*)— Action  tob  ^os— Oon- 

VUCTINO  iNSTBUCTIOlfB. 

Where,  in  an  action  for  the  price  of  a  Juk, 
the  warranty  set  np  in  the  answer  was  double, 
that  the  anlnial  was  soand  and  that  he  was 
a  good  breeder,  and  plaintiff  sec  a  red  an  in- 
stmction  predicated  upon  only  one-half  of  such 
warranty,  an  instruction  given  for  defendant, 
and  covering  the  entire  warranty,  was  not 
erroneous  as  conflicting  with  plaintiff's  instruc- 
tion; it  being  no  objection  to  an  instruction, 
correct  in  itself,  that  it  conflicts  with  erroneous 
instructions. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  1309-1317;  Dec  Dig.  $  448.*] 

8.  Sales  (|  446*)  — Action  fob  Pbice  — In- 
stbuctionb. 

Where,  in  an  action  for  the  price  of  a  jack, 
the  warranty  set  up  In  the  answer  was  double, 
an  instruction  which,  though  purporting  to  cov- 
er the  case  and  directing  a  finding,  covered  only 
one-half  of  snch  warranty,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  130fr-1317;  Dec  Dig.  |  446.*] 

9.  Sales  (S  446*)  — Action  fob  Pbice  — In- 
stbuctionb. 

In  an  action  for  the  price  of  a  Jack,  an  in- 
struction to  find  for  defendant  If  pliiintiff  war- 
ranted the  animal  to  be  sound  and  a  good  breed- 
er, and  he  was  not  such,  was  not  erroneous  for 
failure  to  fix  any  time  at  or  within  which  the 
warranty  most  be  found  to  be  operative,  since 
the  Jni7  must  have  understood  from  the  lan- 
guage nsed  that  liie  condition  most  have  exist- 
ed at  the  time  of  the  sals. 

[Ed.  Mote.— For  other  caan,  see  Sales,  Gent 
Dig.  H  U0O-1S17;  Dec.  Dig.  I  446.*] 

10.  ftKADIHO  ($  S4*)  — ANSWn  — 00N8TBDO- 
TION— "DlSSAOB.** 

The  word  "diaease,**  as  used  in  an  allega- 
tion of  the  answer  in  an  action  for  the  price  of 
a  Jack,  that  the  Jack  was  not  a  good  breeder 
and  sure  foal-getter  because  of  the  disease, 
meant  any  derangement  of  the  functions  or  al- 
teration of  the  structure  of  the  animal  organs, 
a  morbid  condition,  resulting  from  some  func- 
tional disturbance,  or  failure  of  physical  condl- 
tiou  which  tended  to  undermine  the  omstitn- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  6H.  66-74 ;  Dec.  Dig.  S  34.* 

For  other  definitioDS,  see  Words  and  Phrases, 
vol.  3,  pp.  2100,  2101 ;  VOL  8,  p.  7639.] 

11.  Sales  ({  441*)— Action  fob  Pbiob— 
Bbeach  of  Wabrantt  —  SuFnciENCT  of 
Evidence. 

Evidence,  in  an  action  for  the  price  of  a 
jack,  wherein  the  defense  was  breach  of  a  war* 
ranty  that  the  animal  was  sound  and  a  good 
breeder,  held  to  sustain  a  finding  that  the  ani- 
mal, on  the  date  of  sale  was  diseased,  and  there- 
by rendered  unfit  for  breeding  purposes. 

Ed.  Note.— For  other  cases,  see  Sales,  Cent 
,g.  iS  1277-1283;  Dec  Dig.  |  441.*] 


12.  Sales  (|  284*)— Action  foe  Pbice  — 
Bbeach  of  Wabbantt— What  Oonottfutes, 

Where  an  animal  warranted  to  be  of  sound 
and  healthy  condition  has  within  it,  on  the  date 
of  the  sale,  the  seeds  of  disease  from  which  a 
condition  of  unfitness  develops,  there  is  a  breach 
of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent. 
Dig.      80&-806;  Dec  Dig.l  284.*] 

13.  Apfkal  and  Esbob  (i  1060*)— Habiclebs 
Hbbob— AoicuaxoH  of  Cukuutivb  Evi- 

DBNCB. 

The  admission  of  evidence  as  to  a  matter 
concerning  which  another  witness  had  testified 
fully  without  objection,  if  erroneous,  was  harm- 
less. 

[Ed.  Note. — Pot  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  If  1068,  1069^  4163-41B7, 
4166;  DecDlg.  Ildoo.*] 

14.  Appeal  and  Ebbob  1048*)— Habmlbss 
Ebbob— Examination  of  Witness. 

Error  In  overmling  an  objection  to  a  ques- 
tion is  haimleeB,  where  the  qnesdon  ia  not  an- 
swered. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  11  41^-340,  41S1,  4168- 
4160;  Dec  Dig.  I  1048.*] 

Appeal  from  drcoit  Court,  McDonald 
County;  Garr  McMatt,  Judges 

Actloa  by  B.  N.  Perry  against  F.  H.  Tan 
Hatra  From  Judgment  for  plalotlit  for  less 
than  was  cla^ned.  plaintUt  appeals.  Af- 
firmed. 

J.  A.  Storges,  of  Plnerllle,  for  appellant 
O.  B.  Pnckett,  of  PlnerlUe,  for  respondent. 

FARKINGTON,  J.  Rube,  a  big  Kentucky 
Jackass,  is  the  subject  of  this  action.  Babe 
died  before  the  litigation  commenced,  and 
knows  nothing  of  the  trouble  he  left  behind. 
An  alleged  warranty  concerning  what  he  was 
and  what  he  was  capable  of  doing  at  the  time 
he  was  sold  to  defendant  by  the  plaintiff  is 
presented  for  review.  The  petition  counts  on 
a  note  for  $1,000,  given  by  defendant  to  plain- 
tiff In  consideration  of  two  Jacks,  Rube  and 
Frank,  on  which  note  with  Interest,  after  de- 
ducting credits,  there  was  alleged  to  be  doe 
the  sum  of  $760.  Defendant  In  his  answer 
admitted  buying  the  Jacks  and  executing  the 
note,  but  pleaded:  "That  said  Jacks  were 
purchased  to  be  used  for  breeding  purposes, 
and  to  be  stood  by  defendant  at  his  farm  In 
this  county  and  to  be  let  to  service  of  nures 
on  custom  for  profit,  wlilclh  fact  was  well 
known  to  plaintiff  at  the  time;  that  plain- 
tiff, w^  knowing  the  purpose  for  wlilch  de- 
fendant mnted  said  Jacks,  and  in  order  to 
Induce  him  to  make  said  purchase  represent- 
ed to  defendant  that  said  Jacks  were  sound 
and  healthy,  and  the  larger  Jade,  Bnbe,  was 
a  good  breeder  and  sore  foal-getter,  and  de- 
fendant, rely^  on  plaintlff'a  said  r^re- 
sentattons,  was  induced  thereto  to  purchase 
said  Jacks  and  execute  the  note  sued  on ;  that 
the  JaA  Bube  was  unsound  and  nnhealthy, 
was  not  a  good  breeds,  and  was  not  a  sura 
foal-getter ;  that  he  was  infected  by  a  secret 
malady  and  an  undeveloped  latent  disease  at 
the  time,  and  shortiy  thereafter  his  legs  and 


•For  otlier  cans  sm  same  topic  and  aectlon  NUMBER  In  Dec  Pig.  &  Am.  Dig.  Key-No.  Serin  A  Rep'r  Indaxw 


Digitized  by 


Google 


Ho.) 


PERRT  T.  VAN  MATBS 


646 


bod7  broke  out  In  enormoiis  sores,  bis  bair 
came  off  In  large  quantities,  lie  refused  to 
eat,  and  continued  to  decline  from  the  date 
of  bis  inircbase  until  the  month  ot  Ocbolbet, 
1910,  when  he  died.  That  the  mares  served 
by  bim  Called  to  get  with  foal,  and  he  was 
worthless  for  the  purpose  for  whlcli  he  was 
purchased,  or  for  any  otber  pnrpoae.  That 
the  relatlTe  value  of  the  E^axik  does  not 
exceed  $500  on  the  basis  of  the  agreed  value 
of  $1,000  for  the  two  jacks.  Wherefore  de- 
fendant says  that  after  deducting  the  credits 
Indorsed  on  said  note,  he  is  indebted  to 
plaintiff  In  the  sum  of  fOTJJS."  The  reply  Is 
not  set  out  in  the  abstract,  bnt  it  Ib  stated 
that  the  reply  denied  each  and  every  allega- 
tion a«  to  failure  of  conHderation.  The  jury 
returned  a  verdict  for  plaintiff  for  $67.55,  and 
the  case  Is  here  on  his  appeaL 

Defendant's  testimony  as  to  the  warranty 
is  as  follows:  "He  represented  this  Jack  Rube 
as  a  great  breeder  and  a  sure  foal-getter  and 
sound  and  all  right  Q.  I  believe  you  said 
these  representations  as  to  bla  being  a  good 
breeder  and  a  sound  animal  were  made  by 
Mr.  Perry  before  you  bought  the  Jack?  A. 
Yes,  sir."  Plaintiff  as  a  witness  did  not  deny 
this.  Indeed,  there  is  at  no  place  in  the  rec- 
ord a  denial  that  plaintiff  made  the  warranty 
set  up  in  defendant's  answer.  Plaintiff  pro- 
ceeded at  the  tilal  on  the  theory  of  admitting 
the  making  of  the  oral  warrant?,  but  denying 
that  a  breach  had  occurred.  Plaintiff  and 
bis  witnesses  testified  that  the  Jack,  at  the 
time  <rf  the  sale  and  at  different  times  dur- 
ing the  year  1009  after  defendant  bongbt  blm, 
was  fat,  in  good  flesh,  In  good  condition,  in 
good  life,  quick  to  serve,  appeared  healthy, 
and  bad  no  scars  or  sores. 

As  appellant's  asadgnments  of  error  do  not 
require  a  detailed  review  of  the  evidence  in- 
troduced at  the  trial,  It  Is  enough  to  say 
that  as  to  the  Jack's  condition  at  the  time  of 
the  sale,  and  for  some  months  thereafter,  the 
evidence  Is  In  irreconcilable  conflict.  The 
purchase  occurred  at  plaintiff's  farm  in  Ar- 
kansas on  March  16,  1909,  and  the  Jack  died 
at  defendant's  farm  in  Mlssoorl  in  October, 
1910. 

As  it  will  be  necessary  to  refer  to  the  in- 
structions from  time  to  time  throughout  the 
opinion,  they  are  here  set  out 

The  court,  at  plaintiff's  request,  gave  this 
instruction:  "(1)  The  note  sued  on  in  this 
case  was  given  as  the  purchase  price  of  two 
Jacks  sold  by  the  plaintiff  to  the  defendant, 
and  defendant  se^  to  avoid  the  paym^t  of 
the  balance  due  on  the  note  on  Qie  ground 
that  one  of  the  Jacks  was  diseased  at  the 
time  of  the  sale,  and  finally  died  of  such  dis- 
ease You. are  therefore  Instructed  that  It 
resto  on  tike  defendant  to  prove  to  your  satis- 
faction by  a  preponderance  of  tbe  evidence 
that  tbe  disease  from  whldi  the  Jack  died 
was  not  caused  by  the  acte  or  treatment  of 
htm  by  the  defendant,  but  existed  at  the  time 
of  ancdk  purchase  and  giving  of  said  note^** 


Tbe  court,  at  MeaOxaffn  request,  gave 
these  inBtructl<ni8: 

"<A)  The  court  Instructs  Qua  jury  tbat  one 
who  sells  personal  prop^^  to  be  used  for  a 
particular  purpose  impliedly  warrants  that 
It  is  reasonably  sultatde  tor  tb»  use  and  pur- 
pose for  which  It  Is  sold  and  purchased; 
therefore,  If  the  jury  believe  and  find  from 
the  evldoioe  In  this  case  that  the  note  sued 
on  was  given  for  Oie  purchase  of  two  ja<ftB, 
to  be  used  and  stood  for  breeding  purposes, 
and  to  be  let  to  service  to  mares  on  custom, 
and  that  the  use  and  purpose  tor  which  de* 
fendant  purchased  said  jacks  was  known  to 
plaintiff  when  selling  the  same,  and  that  the 
Jack  Rube  was  worthless  tor  the  purpose  tor 
which  he  was  sold,  and  was  of  no  value  for 
any  other  purpose,  then  there  was  a  partial 
failure  of  consideration  for  said  note,  leav- 
ing the  jack  Frank  as  the  only  consideration 
therefor,  and  your  verdict  should  be  in  favor 
of  the  plaintiff  fbr  the  balance  you  may  find 
due  on  the  jack  Frank,  after  deducting  the 
credlte  indorsed  on  said  note. 

"(B)  The  court  instructs  the  jury  that  If 
you  find  and  believe  from  the  evidence  that 
the  note  sued  on  was  given  for  the  purchase 
price  of  two  Jacks,  and  that  the  plaintiff  then 
and  there  represented  and  steted  that  the 
Jack  Robe  was  a  great  breeder  and  a  sure 
foal-getter,  sound,  and  healthy,  and  that  said 
Jack  was  sold  and  purchased  for  breeding 
purposes  for  hire;  and  If  you  further  find 
and  believe  from  the  testimony  that  the  said 
Jack  Bnbe  was  not  -a  great  breeder  or  not 
a  sure  foal-getter,  or  that  he  was  not  sound 
and  healthy,  and  that  by  reason  of  any  or 
all  of  said  facte,  if  you  believe  them  to  be 
facte,  said  Jack  Rube  was  worthless  in  value 
for  breeding  purposes,  and  had  no  value  for 
any  other  purpose,  then  there  was  a  partial 
failure  of  consideration  for  said  note,  and 
your  verdict  should  be  in  favor  of  tbe  plain- 
tiff for  balance  you  may  find  to  be  due  him 
on  the  Jack  Frank,  after  deducting  tbe  cred- 
its on  said  note." 

[1]  It  appears  by  appellant's  motion  for  a 
new  trial  that  another  instruction,  O,  was 
given  for  the  defendant,  bnt  It  is  not  set  out 
In  this  record.  Since  appellant  relies  almost 
entirely  on  error  in  the  instructions  for  re- 
versal, he  should  have  broni^t  all  the  In- 
structions to  this  court  GiUnn  v.  Boas,  81 
Ma  App.  loc.  dt  134.  The  rule  was  long 
ago  announced  that:  "Where  a  recrad  dis- 
closes that  other  instructions  were  gtvpn, 
whltih  are  not  steted,  we  cannot  reverse  tor 
the  giving  of  instructions  which  do  not  in- 
volve some  substantial  error  prejudicial  to 
the  aivellant**  Haegele  t.  Western  Stove 
Co.,  29  Ho.  App.  loc.  dt  404;  Harris  v. 
Powell,  66  Mo.  App.  loc  dt  26. 

[1]  Arosllant  contends  that  since  respond- 
ent defended  by  alleging  an  express  war- 
ranty In  his  answer,  it  was  error  to  instruct 
on  an  implied  warranty,  as  was  done  by  in- 
struction A.  The  plalntlfl,  having  to  all  In- 
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tents  and  purposes  admitted  that  he  made 
the  warranty  alleged  In  defendant's  answer, 
to  wit,  that  the  Jack  was  sound  and  healthy, 
a  good  breeder  anid  sure  foal-getter,  ooold 
not  complain  of  an  Instruction  on  such  war- 
ranty, for  example,  an  Instruction  along  the 
line  followed  In  instruction  B.  The  undisput- 
ed evidence  is  that  defendant  bought  the  jack 
to  use  in  the  breeding  bnslpesB,  and  that 
plaintiff  knew  this  fact,  and  that  a  jack 
worthless  for  breeding  purposes  is  entirely 
worthless  tor  any  purpose.  It  la  manifest 
that  the  express  warranty  alleged  and  proved 
was  no  greater  than  the  implied  warranty 
referred  to  in  instmction  A.  It  must  be  as- 
sumed that  the  Jury  believed  the  express  war- 
ranty was  made,  since  the  plaintiff  did  not, 
by  pleading  or  proof,  deny  that  it  was  made^ 
and  the  only  issuable  fact  for  tb»  Jury's  de- 
termination was  whether  there  was  a  breach 
of  the  warranty.  Therefor^  although  an 
express  warrant?  is  said  to  «cclode  an  im- 
plied warranQr  as  to  matters  the  ft>rmer  em- 
braces (Alvin  Fruit  &  Truck  Ass'n  v.  Hart- 
man,  146  Mo.  App.  loc.  dt  168,  128  S.  W. 
967),  and,  conceding  that  the  looked  war* 
rant?  set  up  In  defendant's  instruction  A  was 
fully  tfnbraced  in  the  express  warranty  set 
up  in  defendant's  instruction  B,  and  that  the 
trial  court  orred  In  giving  instruction  A,  it 
is  manifest  Qiat  under  the  peculiar  circum- 
stances of  this  case  the  error  was  nonprejudi- 
cial. Whereto  was  plaintiff  prejudiced  by 
the  Jury  htSng  Informed  that  the  law  implied 
a  warranty  which  defendant  admitted  he  ex- 
pressly made?  We  are  required  by  statute 
(sections  2082  and  1850,  B.  S.  1909)  to  dls- 
r^ard  such  errors  as  produce  no  injury. 
An  erroneous  instruction  must  be  prejudicial 
in  order  to  warrant  a  reversal.  Bradford  v. 
Railroad,  136  Ma  App^  loc.  dt  711,  119  S. 
W.  32. 

13]  "Where  an  error  in  an  Instruction  to 
a  Jury  occurs  at  a  trial,  and  it  is  followed 
by  a  result  prejudicial  to  the  excepting  party 
(as,  for  Instance  in  this  case,  by  an  adverse 
verdict),  a  reviewing  court  cannot  properly 
consider  the  error  otherwise  than  as  a  cause 
contributing  to  that  result,  unless  the  exact 
bearing  It  has  had  thereon  can  be  discerned, 
and  is  found  to  faave  been  harmless  to  the 
rights  of  the  complaining  party.  This  is  ail 
that  is  meant  by  the  declaration  that  has 
occasionally  been  made  to  the  effect  that 
'error  Is  presumptively  preJudldaL' "  Mor- 
ton V.  Hddom,  135  Mo.  loc.  dt.  617,  618,  37 
S.  W.  504.  The  burden  is  always  on  the  ap- 
pellant to  convince  the  court,  not  only  that 
error  was  committed  against  him,  but  that  it 
was  prejudldal.  Lower  v.  Coal  &  Mlu.  Co., 
142  Mo.  App.  351,  126  S.  W.  987.  When  no 
injury  could  result  from  the  giving  of  an 
erroneous  instruction,  It  is  no  cause  for  dis- 
turbing the  judgment  Gray  v.  Mo.  R.  P.  Co., 
64  Mo.  loc.  clt.  50 ;  Cordes  v.  Straszer,  8  Mo. 
App.  61.  Upon  this  record  we  are  convinced 
that  the  substantial  rights  of  the  appellant 


were  In  no  way  prejudiced  the  giving  of 
Instruction  A.  See  Haines  t.  Neeee,  116  Mo. 
App.  499,  92  S.  W.  919. 

[4]  Appellant  contends  that  defendant's  In- 
structions do  not  conform  to  the  pleadings; 
that  defendant's  answer  went  Into  detail  con- 
cerning an  alleged  disease;  that  the  caae  was 
tried  on  the  theory  that  the  Jack  was  so 
diseased  and  died  therefrom ;  that  instmction 
A  entirely  Ignores  any  disease;  and  that  in- 
struction B  merely  mmtionB  It  The  gist 
of  the  warrant?  alleged  In  defendant's  an- 
swer is  tliat  the  Jadk  was  sound  and  healthy, 
a  good  breeder  and  sure  foal-gett^.  In 
pleading  the  breach.  It  was  alleged  that  the 
Jack  was  not  a  good  breeder  and  sore  fiial- 
getter,  and  was  unsound  and  unhealthy*  go- 
ing <m  ta  net  out  the  details  concerning  the 
alleged  unhealthy  cmiditlon — merely  plead- 
ing evidence.  The  evidence  before  the  Jury 
was  squarely  in  conflict  as  to  the  healthy  or 
unhealthy  condition  of  the  Jack  at  the  time 
of  the  salft  Does  appellant  ask  us  to  bold 
that  the  farlal  oonrt  ndunild  have  lifted  bodily 
from  the  answer  the  evidentiary  facts  plead- 
ed—facts which  were  disputed— and  placed 
them  in  the  instmction  and  told  ttie  Jury 
that  if  those  fiicts  were  established  to  their 
satisfaction,  the  animal  was  unhealthy? 
The  answer  to  this  contention  is  that  it  la 
error  In  instructions  to  assume  facts  which 
are  in  issue.  OaldweU  v.  Stephens,  67  Mo. 
S89. 

[6]  As  another  branch  of  this  contention 

it  is  pointed  out  that  the  answer  used  the 
term  "good  breeder,"  whereas  the  term  "great 
breeder"  Is  used  In  instruction  B.  The  war- 
ranty, as  pleaded,  was  that  the  Jack  was  a 
"good  breeder  and  sure  foal-getter."  Defend- 
ant testified  that  plaintiff  represented  this 
Jack  as  a  great  breeder.  No  obfectUm  was 
made.  See  Bird  &  Co.  v.  Gustln-Boyer  Sup- 
ply Co.,  123  Mo.  App.  36,  38,  99  S.  W.  775 ; 
Llddell  V.  Fisher,  48  Mo.  App.  449.  "The  rule 
is  that  a  party  may,  during  a  trial,  object 
to  evidence  on  the  ground  that  it  Is  Irrelevant 
to  the  issue,  or  he  may  raise  the  question  of 
variance  after  it  is  introduced,  but  if  he  does 
neither,  the  trial  court  has  the  right  to  in- 
struct on  the  evidence  as  Introduced."  Mitch- 
ell V.  Samford,  149  Mo.  App.  loc.  dt  77.  130 
S.  W.  99.  "If  a  variance  occurs  It  may  be 
either  material  or  immaterial.  If  Imma- 
terial, the  trial  court  In  the  exercise  of  Its 
discretion,  may  direct  the  facts  to  be  found 
according  to  the  evidence,  or  order  an  Im- 
mediate amendment  without  costs."  Hensler 
V.  Stii,  113  Mo.  App.  loc.  dt  175,  176,  88 
S.  W.  108.  In  the  case  at  bar,  under  the  au- 
thorities the  trial  court  pursued  the  proper 
course  in  tlie  instruction. 

[6]  Nor  is  there  any  difference  between  a 
good  breeder  and  a  great  breeder  except  pos- 
sibly in  degree ;  If  there  la  any  difference,  a 
great  breeder  would  be  a  more  than  oiiu- 
narlly  good  breeder. 

[7]  It  la  Insisted  that  defendant^e  Instruc- 
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tlon  B  is  In  conflict  with  plalntlfTa  Instruc- 
tion No.  1.  It  Is  obvlouB  that  the  latter  does 
not  contain  aU  the  elements  wblch  defendant 
vas  oitttled  to  bare  snlunltted  to  Oie  Jnry. 
The  warianty  set  np  In  the  answer  was 
donUe:  CU  ^Hiat  the  Jack  was  sound  and 
healthy;  (SO  that  the  J  ad:  was  a  good  breed- 
er  and  rare  foal-getter.  Merely  because 
plaintiff  was  successful  In  having  the  court 
give  an  Instniction  which  contained  bnt  half 
the  alleged  warranty  should  afford  no  ground 
tor  a  contration  In  this  conrt  that  the  trial 
court,  by  giving  an  Instmctlon  at  defend* 
ant^s  request  which  did  contain  both  branches 
of  the  alleged  warranty— that  is,  which  cov- 
ered the  whole  case— was  gnllly  of  "giving 
conflicting  Instmcttons."  The  converse  of 
this  situation  la  found  in  the  case  of  Kelley 
V.  United  Rys.  Co..  153  Mo.  App.  114,  132  8. 
W.  269,  where  plaintiff's  Instruction  covered 
the  wtiole  case,  while  defendant's  Inatmc- 
tions  erroneously  stated  but  one  of  the  two 
elements  which  were  necessary  to  be  found 
before  defendant  would  be  relieved  of  lia- 
bility. 80  that  the  instructions  were  in  Irrec- 
ODdlable  conflict  The  defendant  prevailed, 
and  the  trial  court  granted  plaintiff  a  new 
trial  because  of  the  conflict  in  the  instruc- 
tlons.  In  upholding  this  action  of  the  trial 
court,  the  following  language  was  used  (at 
page  119  of  163  Mo.  App.,  at  page  270  of  132 
S.  W.):  "The  rule  requires  instructions  to 
be  in  liarmony  with  each  other,  and  If  it  ap- 
pears those  ^ven  for  one  side  are  sound  in 
doctrine  and  those  tor  the  other  are  conflict- 
ing therewith  as  to  grounds  of  recovery  or 
defense,  the  verdict  should  be  set  aside  if  it 
is  in  favor  of  the  party  for  whom  the  erro- 
neous instruction  is  given,  unless  it  be  in  a 
case  where  on  all  the  proof  it  appears  the 
verdict  is  for  the  right  party."  But  in  the 
case  at  bar,  the  verdict  was  not  in  favor  of 
the  party  for  whom  the  erroneous  Instruction 
was  given.  However,  this  contention  is  clear- 
ly overruled  by  the  case  of  Moore  v.  St  Louis 
T.  Co.,  193  Mo.  411,  91  S.  W.  1060,  where 
it  la  dIstlDCtly  held  that  it  is  no  objection 
to  an  instruction,  correct  in  Itself,  that  it 
conflicts  Mth  erroneous  Instructions. 

[I]  PlalntilTs  instruction  was  clearly  erro- 
neous, for  an  Instruction  which  purports  to 
cover  the  case  and  directs  a  finding  must  not 
oudt  any  material  defense  within  the  Just 
scope  of  the  pleadings  and  evidence.  link  v. 
Wieaterman,  80  Mo.  App.  loc.  clt  596. 

[f]  Now  It  is  contended  that  instruction  B 
is  not  a  correct  instruction,  but  is  erroneous 
in  that  it  did  not  fix  any  time  at  which  or 
within  which  the  alleged  warranty  must  be 
found  to  be  operative.  We  do  not  believe  the 
Jury  was  misled  In  this  particular.  The  an- 
swer bad  stated  that  the  warranty  was 
breached  at  the  time  the  sale  took  place,  and 
defendant  testified  that  the  conditions  com- 
plained of  existed  from  the  beginning.  The 
instruction  treats  of  an  alleged  warranty 
made  at  the  time  of  the  sale,  and  seto  forth 


the  elements  constituting  the  alleged  war- 
ranty—I.  e.,  that  the  Jack  was  .sound  and 
healthy,  and  was  a  good  breeder  and  sure 
foal-getter^and  then  tells  the  Jury  that  if 
tb^  believe  the  Jack  was  not  sound  and 
healthy,  or  toaa  not  a  good  breeder  and  sure 
foal-getter,  etc.  We  do  not  think  this  was 
calculated  to  mislead  the  Jury  In  this  case, 
but  that  the  Jury,  as  reasonable  men,  would 
understand  that  tbe  oonditloa  must  have  ex- 
isted at  the  time  of  the  sale,  and  not  have 
been  contracted  or  brought  about  months  or 
years  afterward.  See  Layson  v.  Wilson,  87 
Mo.  App.  636;  Hobart  t.  Toong,  68  Tt  863, 
21  AU.  612,  12  L.  B.  A.  693.  695,  e96w 

[10]  The  time  was  clearly  fixed  in  the  In- 
structicais  i^vm  as  of  the  date  of  the  sale  and 
tbe  breach  went  to  the  latent  and  hidden 
disease.  Defradant  charged  there  was  a 
breadi  of  the  warrant  that  tbe  Jack  was 
sound  and  healthy  owing  to  the  diseased 
condition,  and  that  the  Jack  was  not  a  good 
breeder  and  sure  foal-getter  because  of  the 
disease.  The  definition  of  "disease,"  as  given 
in  Cyc.  (volume  14,  p.  386)  Is:  "Any  derange- 
ment of  the  functions  or  alteration  of  the 
structore  of  the  animal  organs ;  a  morbid  con- 
dition, resulting  from  some  functional  dis- 
turbance or  failure  of  physical  condition 
which  tends  to  undermine  the  <M)nstltutlon." 

[11]  The  evidence  is  undisputed  that  at  the 
time  defendant  purchased  the  Jack  there  was 
no  apparent  disease  or  symptom  from  which 
the  defendant  should  have  known  of  any 
latent  or  tildden  disease.  Where  an  express 
warranty  as  to  soundness  is  made,  and  a 
breach  is  alleged  because  of  a  latent  defect 
or  a  latent  unsoundness,  it  becomes  a  ques- 
tion for  the  jury  to  determine  from  the  evi- 
dence whether  the  unsoundness  or  unhealthy 
condition  existed  at  the  time  of  the  sale.  In 
determining  this  question  they  will  of  course 
consider  the  evidence  of  the  plaintiff  that  the 
jack,  the  subject  of  the  warranty,  was  in 
good,  sound  condition,  and  a  good  breeder 
up  to  the  time  the  sale  was  made.  On  tbe 
other  hand,  they  will  consider  the  evidence 
of  the  defendant  showing  the  symptoms  as 
they  developed,  the  appearance  of  the  disease, 
and  the  unfitness  of  the  animal  for  breeding 
purposes.  The  defendant  swore  positively 
that  the  Jack  would  eat  very  little  and  Im- 
mediately began  to  decline  in  health  from  the 
date  of  sale  to  the  time  It  died.  Likewise, 
his  testimony  was  positive  that  among  49 
mares  served  by  this  jack  only  11  or  12  be- 
came in  foal,  and  that  the  average  jack  that 
Is  a  great  breeder  and  sure  foal-getter  will 
foal  from  65  to  85  per  cent,  of  tbe  mares 
served.  His  evidence  tended  to  show  the 
condition  of  the  jack  as  soon  as  purchased, 
to  Wit,  that  he  was  not  a  great  breeder  and 
sure  foal-getter;  that  he  Immediately  began 
to  decline  in  weight  appeared  dispirited,  and 
gradually  declined  until  sores  came  and  he 
died,  and  this  was  evidence  from  which  the 
Jury  had  a  right  to  draw  an  inference  that 
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the  Jack  was  diseased,  or  that  this  condition 
of  the  jack  existed  In  a  latent  or  hidden  form 
on  the  date  of  the  sale. 

[It]  If  Uie  seeds  of  disease  were  In  the 
animal  on  the  date  of  the  saliE^  and  from 
that  condition  his  unfitness  deToIoped,  the 
law  Is  settled  that  the  warranty  of  soond 
and  healthy  condition  Is  breached.  See  Wood- 
bury T.  Bobbins,  10  Cusb,  (Bfass.)  520.  The 
evidence  tliat  the  jack  r^sed  to  eat,  was 
dispirited,  and  was  not  a  great  breeder  and 
sure  foal-getter  was  enoufl^  to  justify  the 
jury  In  finding  that  both  the  allied  warran- 
ties were  breached,  without  having  to  go  fur^ 
ther  and  find  that  the  sraes  caused  the  In- 
firmity, as  It  iB  the  holding  of  many  courts 
that  a  warranty  of  soundneas  or  healthy  con- 
dition Is  breached  a  tonporary  ailment 
or  disease,  provided  the  temporary  allmoit 
or  disease  renders  the  animal  unfit  for  the 
use  to  which  he  Is  to  be  adapted.  See  Bob- 
erts  T.  Jenkins,  21  N.  H.  116,  68  Am.  Dec. 
16.  In  Elton  V.  Brogden,  4  Camp.  281,  Lord 
EUoiborough  said:  "I  have  always  held,  and 
now  hold,  that  a  mrranty  of  soundness  Is 
broken  If  the  animal,  at  the  time  of  Oie  sale, 
bad  any  Infirmity  upcm  htm  ^Ich  rendered 
him  lees  fit  for  present  service.**  It  Is  lield 
In  Komegay  t.  White,  10  Ala.  2G5,  that  a 
warranty  of  soundness  covers  all  diseases 
which  afCect  the  value  of  tbe  things  sold, 
whether  temporary  or  permanent,  and  to  the 
same  ^fect  is  Schnrti  v.  KMnm^rer,  86  Iowa, 


In  determining  questions  as  to  soundness 
on  a  certain  date»  where  the  proof  is  tliat 
prior  to  tlut  date  the  animal  was  sound  and 
sidMeqneut  to  tlut  date  he  was  unsound,  the 
<mly  way  to  proceed  Is  fw  the  jury  from 
these  fiicts  to  draw  an  inference  c(mcemlng 
die  conation  on  the  date  of  Oie  sale.  Such 
a  fact  cannot,  In  a  ease  like  the  present; 
be  positively  and  actually  known.  A  finding 
must  necessarily  be  based  on  inference;  and. 
If  the  evidence  that  the  Jack  was  healthy 
Iffior  to  a  Certain  date  is  true*  and  It  should 
be  shown  that  he  was  not  a  great  breeder 
and  sure  foal-getter  Immediately  after  the 
sale  <m  said  dat^  it  would  oatalnly  not  be 
an  unwarranted  inference  that  this  changed 
condltimi  was  brought  about  by  disease,  be- 
cause any  animal  that  la  shown  to  be  capa- 
ble of  procreating  Ita  species  necessarily  con- 
tinues capable  until  there  Is  some  derange- 
ment of  the  functions  or  alteration  of  the 
structure  of  the  animal  organs,  which  Is 
d<«eafe.  The  testimony  of  the  defendant 
that  the  Jack  was  thin  on  the  day  he  went 
to  get  it,  and  the  explanation  made  by 
plaintiff's  agent,  the  keeper,  that  the  jack 
was  thin  because  the  timothy  hay  had  burn- 
ed, and  that  It  did  not  like  to  eat  prairie 
hay,  followed  by  the  testimony  of  defttidant 
that  he  procured  timothy  hay.  fOr  the  jack 
after  taking  it  home,  and  that  it  refused  to 
cat  the  some  and  continued  to  lose  In  weight, 
would  certainly  be  some  evidence  that  the 


condition  of  unfitness  and  disease  existed 
on  the  date  of  the  salfc  The  Jury  having 
so  found  upon  aufflcient  evidence.  Its  rerdict 
will  not  be  disturbed. 

[1 S]  Appellant  complains  of  error  .in  the 
admission  of  testimony.  Defoidanfs  wit- 
ness, Jones,  had  stated  that  he  commenced 
woiliing  for  defendant  In  March,  1910.  He 
was  then  aAed  tbia  question:  '^Try  and  de- 
scribe 13ie  appearance  of  that  jack  as  to 
whether  be  appeared  healthy  and  sound  or 
diseased  at  the  time  you  first  knew  him  In 
Bfarch,  1910.**  He  answered:  "When  I  first 
commenced  working  there  he  had  sores  from 
his  knee  down.**  No  objection  was  made. 
Then  the  witness  was  told  to  ''describe  these 
sores  to  the  Jury,"  whmnpon  plaintiff  ob- 
jected "to  any  sores  that  come  tiiere  a  year 
after  the  Jack  was  bou^t,'*  wlilch  was  over- 
ruled, and  plaintiff  excepted.  Hie  witness 
answered:  "Those  sorea  were  Oiere  what  I 
commenced  working  there,  and  Uiey  became 
worse  during  the  season.'*  Tba  defvidant; 
as  a  witness;  had  prevlonaily  testified  fully 
as  to  the  sores,  ooveting  tlie  time  witness 
Jones  testified  to,  and  no  objeetton  had  been 
made  by  Ow  plaintiff,  so  ttiat  Jonea*  testi- 
mony, at  wlilch  the  objection  vraa  aimed, 
wai^  at  most,  cumulative,  and,  even  thon^ 
its  xeoe^Oaa  could  be  said  to  be  erroneona^ 
it  would  not  constitute  levendble  error. 
Powers  T.  Union  By.  Oo.,  60  Mo.  App.  loc 
cit  482. 

.  t14]  Appellant  pressei  another  point  De- 
fendants witness  Jonea  was  asked  on  direct 
examination:  "Do  yon  know  of  any  vet- 
erinary surgeon  who  treated  the  jade  dur- 
ing that  timer  Plaintiff  objected,  stating 
grounds;  and  the  court  orermled  the  objeo* 
tlon,  and  plaintiff  excepted.  However,  the 
conteiUlott  falls  down  by  reason  of  the  fact 
tliat  the  witness  did  not  answer  the  question, 
and  no  othmr.  attempt  was  made  to  elicit  the 
intotmatlon  called  for  by  the  qneatlon  ob- 
jected to. 

Finding  no  revsmiUe  error,  the  Judgmoit 

is  affirmed. 


BOBEBTSON.  P.  J., 
concur. 


and  STUBQIS. 


MABQUEZ  T.  KOGH  et  al. 
(Springfield  Gonrt  of  Appeals,    Mlssoari.  Dec 
11,  1913.) 

1.  Habteb  and  Sbbvakt  (H  101,  102*)— Lia- 
BiuTT  ov  HAsna  —  "Bbabonablt  SatS" 
Mean& 

The  term  "reasonably  safe,"  within  the 
rale  reqairing  an  employer  to  adopt  a  reason- 
ably safe  manner  ot  doing  work,  means  safe  ac- 
cording to  the  usages,  and  hablte,  and  ordinary 
risks  of  the  bosineas,  and  employers  need  not 
adopt  a  better  or  less  dangerous  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  135,  171,  174,  178-184, 
192 ;  Dec.  Dig.  (f  101,  102.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  p.  5985.1 
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2.  Masteb  Aim  Sebtant  (S  288*>— Instbuo- 

TIONB— CONFLIOnHO  StATSUEITTS. 

An  iDBtniction,  In  an  action  for  the  death 
of  an  enployA  engaged  in  excavatinx  a  sewer 
trench  caused  tj  an  explosion  of  dynamite, 
that,  when  an  employer  is  engaged  in  a  bosi- 
nesH  in  Its  nature  dangerons,  and  a  casoalty 
ooctua  which  could  reasonably  have  been  fore- 
seen, and  the  employer  might  have  reasonably 
adopted  rules  rendering  the  place  reaaonably 
safe,  and  wonid  probably  hare  prevented  the 
casualty,  but  failed  to  do  so,  he  waa  liable  to 
an  employ^  injured  by  reason  ot  the  failure, 
though  others  engaged  in  the  same  general  line 
of  business  might  not  have  adopted  any  such 
rules,  contained  inconsistent  statements,  for  the 
first  part  proceeds  on  the  theory  that,  if  the 
employer  could  reasonably  have  foreseen  the  ac- 
cident, and  might  have  reasonably  adopted  mles 
rendering  the  place  reasonably  safe,  but  failed 
to  do  ao,  he  was  liable,  while  the  latter  part  of 
the  instruction  eliminated  that  element  in  de- 
termining the  employer's  negligence. 

[Ed.  Note.~-For  other  cases,  see  Master  and 
Sernmt,  Cent.  Dig.  H  1148-11S6,  llf(8-U60; 
Dee.  Die  I  263.»r 

8.  Habtbe  Ain»  SBftTART  (|  293*)— IiTjinKr  to 

SnVAIfT— BvtDBirCS— IVaTBVCTXONS. 

Where,  In  an  action  for  the  death  of  an 
employ^  excavating  a  sewer  trench,  caused  hy 
an  explosion  of  dynamite,  plalntlif  introduced 
evidence  on  the  issue  of  the  usual  way  com- 
monly adopted  of  firing  shots  by  others  engaged 
in  the  same  kind  of  business,  an  instruction 
autborixing  a  recovery  if  the  employer  failed  to 
adopt  a  system  that  would  render  the  place 
reasonably  safe,  though  others  engaged  in  the 
same  general  line  of  business  migbt  not  have 
adopted  any  snch  system,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
SerranL  Cent  Dig.  H  U48-11B6,  1168-1160; 
Dec  Dif.  I  28B.*r 

4.  Tbial  (I  252*)— iRBTBUcnoirs— Abstbaot 

iMSTBUOnoirB. 

An  Instruction,  fn  an  action  for  the  death 
of  an  employ^,  authorizing  a  recovery  on  the 
jury  finding  that  the  employer  might  have  rea- 
sonably adopted  rules  rendering  the  place  rea- 
sonably safe,  was  abstract  for  tailing  to  point 
ont  one  or  more  systems  of  rules  which  under 
the  evidence  were  reasonab^  safe  and  might 
have  been  adopted  to  prevent  the  injury,  and  to 
confine  the  jury  to  them  in  determining  the 

auestion  of  the  employer's  negligence,  within 
le  issues  made       the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  COS.  69&-612 :  Dec  Dig.  |  262.*1 

6.  TuAL  <|  26S*)— iHSiBucnoHs— RniCTBrs— 

SUPFlClBnCT. 

Where  the  conrt  gave  ten  instructions  re- 
quested by  an  enployer  when  sued  for  the  neg- 
ligent death  of  an  employ^,  the  refusal  to  give 
•even  other  requested  instructions  was  not  ^ 
roneoua 

IBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  646^  017;  Dee.  DlgTi  25a*] 

8.  Death  ({  82*)  — Action  fob  NsaLzoBnT 

DXAXH. 

A  widow  suing  for  the  negligent  death  of 
bar  fanaband,  leaving  surviving  children,  must 
sue  for  herself  and  as  trustee  for  the  children, 
so  that  all  the  damages  may  be  recovered  in 
one  action. 

_  raM.  Note— For  other  eases,  see  Death,  Cent 
Dig.  H  47,  48 ;  Dec  Dig.  |  32.*] 

Appeal  from  Circuit  Court,  Jaaper  County ; 
D.  E.  Blair,  Judge. 

Action  by  Maria  Bodrlguea  MarqueB 
gainst  y.  E.  Koch  and  another,  partners 
as  Koch  &  Kost    From  a  judgment  for 


plaintiff,  defendants  ai^eat  Bamaed  and 
remanded. 

Mercer  Arnold,  of  Joplin,  and  Skldmore  & 
WaUcer,  of  Golumbos,  Kan.,  for  appellants. 
0.  A.  McNeill,  Chaa.  Stephens,  and  E.  V.  Mc- 
Neill, all  of  Columbus,  Kan^  and  Lee  Shep- 
herd and  I.  N.  Threlk^  both  of  Joplls,  for 
respondent 

ROBEBTSON,  P.  J.  Action  for  death  of 
plalntlfTB  husband  by  wrongful  act  of  the 
defendant  Plaintiff  prevailed  below,  and 
the  defendants  have  appealed. 

The  petition  alleges  that  on  and  prior  to 
Angnst  13,  1912,  the  defendants  were  ex- 
cavating in  Colnmbns,  Kan.,  preparatory  to 
the  construction  of  a  sewer,  and  Oiat  the 
plaintiff's  husband,  Clemente  Marqaez,  was 
killed  on  that  day  by  reason  of  an  unexpect- 
ed explosion  of  dynamite  in  the  ditch  where 
the  plaintiff's  husband  was  working;  that 
plaintiff  and  the  deceased  were  married 
about  two  years  prior  to  the  accident;  that 
her  husband  died  Intestate,  and  without  is- 
sue, and  that  no  administrator,  executor,  or 
other  legal  representative  of  his  estate  had 
been  appointed  at  any  place  or  time;  and 
that  "the  plaintiff  is  the  widow  and  next  of 
fcln  of  the  deceased,"  and  that  any  som  re- 
covered In  this  action  will  Innre  to  her  sole 
benefit  Then  follows  auctions  spedflcally 
describing  the  excavation,  and  that  after  the 
excavatkm  proceeded  a  short  depth  stone  and 
rock  were  encountered  that  could  not  be  re- 
moved without  blasting,  and  In  order  to  ac- 
complish that  end,  and  to  expedite  the  work, 
dynamite  was  used ;  'that  it  was  the  custom 
and  practice  of  said  defendants  to  insert  a 
large  number  of  pieces  or  sticks  of  dynamite 
in  said  holes  drilled  in  said  sewer  ditch; 
•  *  •  that  defendants  had  driUed  about 
90  or  40  such  holes,  *  •  •  and  had  In- 
serted In  each  of  the  same  a  large  number 
of  sticks  of  dynamite  •  •  •  and  same 
had  fuaea  attadied  thereto;  that  said  de- 
fradantB  caused  the  fuses  to  he  lighted  and 
the  dynamite  fired  for  the  purpose  of  shoot- 
ing oir  and  discharging  the  same;  and  that 
on  said  13th  day  of  August,  1812,  one  of 
the  Charges  so  placed  by  the  defendants  prior 
to  said  time  failed  to  explode  from  the  light* 
ed  taae,  and  failed  to  go  off,  and  the  said 
Clemrate  Marques  was  sent  by  the  defrad- 
ants,  with  other  employte,  to  the  said  dltoh 
to  work  as  a  picker  and  shoveler,  and,  while 
striking  with  a  jfixSk  while  at  work  In  the 
line  of  his  duty  as  such  onployfi  In  said 
ditch,  he  atmck  said  undischarged  and  nn- 
exidoded  load  and  charge  of  said  dynamite, 
which  was  covered  up  and  concealed  by  dirt 
and  rock,  which  said  charge  exploded  with 
great  and  terrible  force  and  riolmoe,*'  there- 
by klUlag  the  plaintiff's  said  husband.  The 
petition  then  charges  the  n^Ugence  of  the 
defendants  as  follows : 

"Plaintiff  allies  and  avers  that  defend- 
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ants  were  guilty  of  gross  carelessness  and 
negligence  In  that  tbey  failed  and  neglected 
to  keep,  maintain,  and  promulgate  a  reason- 
able code  of  rules,  plan,  or  system  whereby 
It  could,  with  reasonable  certainty,  ascertain 
whether  or  not  all  of  the  said  charges  of 
dynamite  so  placed  In  the  various  holes  as 
aforesaid  had  exploded  or  had  been  dis- 
charged, and  In  carelessly  and  negligently 
falling  and  neglecting  to  have  and  maintain 
a  proper  plan  or  system  of  inspecting  the 
said  sewer  dltcb  and  working  place  at  the 
point  where  said  charges  of  dynamite  bad 
been  placed,  and  In  failing  to  use  any  rea- 
sonable means,  system,  or  haethod  for  the 
purpose  of  ascertaining  whether  or  not  all 
of  said  dangerous  and  explosive  charges  of 
dynamite  theretofore  placed  therein  had  been 
exploded,  and  said  shots  and  charges  of 
dynamite  were  so  placed,  arranged,  and  fired 
so  that  from  4  to  10  of  the  same  would  go 
off  at  once,  so  that  defendants  did  not  know 
and  could  not  tell  how  many  of  said  shots 
had  gone  off.  and  by  reason  of  such  careless- 
ness did  not  and  could  not  inform  the  plain- 
tiff and  its  employes,  and  they  could  not 
know  the  number  of  shots  that  had  gone  off 
or  the  number  that  bad  failed  to  go,  and 
had  no  knowledge  or  means  of  knowledge 
thereof,  and  said  defendant  failed  and  neg- 
lected to  famish  said  Glemente  Marquez  a 
reasonably  safe  place  In  which  to  work, 
which  failure  on  the  part  of  said  defendants 
caused  his  death  at  the  time  and  place  and 
In  the  manner  and  by  the  means  aforesaid, 
all  of  which  facts  were  to  defendants  well 
known,  or  with  the  use  of  reasonable  care 
would  have  been  known,  and  to  plftinttfTs 
damage  In  the  sum  of  $ldoOO.** 

The  petition  alleges  that  two  sections  of 
the  1909  General  Statutes  of  Kansas  were, 
at  the  time  of  the  accident,  and  are  now, 
In  force  in  said  state,  as  follows: 

"Sec.  6014.  Action  for  Death  by  Wrongful 
Act — Limitations— Damages.  419.  When  the 
death  of  one  Is  caused  by  the  wrongful  act 
or  omission  of  another,  the  personal  repre- 
sentative of  the  former  may  maintain  an  ac- 
tion therefor  against  the  latter.  If  the  former 
might  have  maintained  an  action  had  he 
lived,  against  the  latter  for  an  Injury  for 
the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  dam- 
ages cannot  exceed  ten  thousand  dollars,  and 
must  Innre  to  the  exclusive  beneOt  of  the 
widow  and  children,  if  any,  or  next  of  kin, 
to  be  distributed  in  the  same  manner  as  per- 
sonal property  of  the  deceased. 

"Sec.  6015.  When  Action  may  be  Brought 
by  Widow  or  Next  of  Kin.  420.  That  In  all 
cases  where  the  residence  of  the  party  whose 
death  has  been  or  hereafter  shall  be  caused 
as  set  forth  in  the  next  preceding  section  Is 
or  has  been  at  the  time  of  his  death  in  any 
other  state  or  territory,  or  when,  being  a 
resident  of  this  state,  no  personal  representa- 
tive la  or  has  been  appointed,  the  action  pro- 
vided in  said  section  may  be  brought  by  the 


widow,  or  wh^re  there  is  no  widow,  by  the 
next  of  kin  of  such  deceased." 

Code  Civ.  Proc.  M  419,  420. 

The  defendants'  answer  contained  a  gener- 
al denial  and  the  usual  pleas  of  contributory 
negligence,  araumption  of  risk,  and  the  ex- 
istence in  Kansas  of  the  common  law  appli- 
cable thereto.  Plaintiff  filed  a  genwal  i«ply 
to  the  defendants*  answer. 

The  deceased  was  24  years  of  age  and 
about  one  year  older  than  his  wife  at  the 
time  of  his  death. 

There  were  from  25  to  40  men  working  on 
the  ditcb,  divided  into  what  were  called  the 
drill  gang,  shot  flrers,  and  shovelers.  The 
drill  gang  was  in  charge  of  a  superintendent 
or  foreman  by  the  name  of  Bomhoff;  George 
Rich  was  foreman  of  the  shovelers;  and  a 
colored  man  was  the  shot  flrer,  though  he 
was  sonKtlmes  assisted  by  Bomhoff  and 
othera  It  was  the  custom  to  drill  the  holes 
for  the  dynamite  2%  or  3  feet  deep  and 
about  the  same  distance  apart  in  the  bottom 
and  center  of  the  ditch,  and  to  load  60  or  60 
of  these  holes  with  from  2  to  3%  sticks  of 
dynamite.  For  each  hole  the  fuse  was  cat 
the  same  length,  and  extended  about  6  in<^es 
above  the  ground  preparatory  to  firing.  The 
fuse  lighter  and  one  other  person  generally 
commenced  in  the  center  of  the  dit<^  and 
worked  towards  each  end  when  lighting  the 
fuses,  which  required  about  two  minutes. 
After  the  explosions  occurred,  the  shot  flrer 
and  one  or  both  of  the  foremen  would  walk 
along  the  bank  of  the  ditch,  and  undertake  to 
ascertain  from  the  appearance  of  the  fnses 
and  the  ground  whether  all  the  shots  had 
exploded.  Defraidants*  testimony  was  that 
the  usual  examination  was  made  after  this 
particular  shot;  but  there  is  a  conflict  in 
their  testimony,  and  that  of  plalutUTs  testi- 
mony as  to  when  the  string  of  shots  in  which 
was  this  unexploded  one  was  flred.  Plaintiff's 
testimony  tended  to  prove  that  they  were 
flred  at  the  noon  hour,  Jusf  after  the  men 
had  gone  off  of  the  work,  on  the  day  on  which 
the  accident  occurred,  and  that  upon  going 
to  work  after  noon  the  foreman  of  the  shov- 
elers' gang  ordered  them  to  proceed  into  the 
ditch  and  go  to  work. 

Plaintiff  offered  testimony  tending  to  prove 
that  the  usual  method  adopted  and  employed 
by  others  engaged  in  the  same  line  of  busi- 
ness and  using  explosives  of  this  character  in 
this  kind  of  work  was  to  cut  the  fuse  into 
different  lengths,  causing  the  shots  to  explode 
at  different  intervals,  so  that  it  could  be 
ascertained  when  all  of  the  shots  had  ex- 
ploded. In  behalf  of  the  defendants  the  tes- 
timony tended  to  prove  that  such  a  method 
would  not  accomplish  the  end  contended  for  by 
plaintiff,  because  different  pieces  of  fuse  burn- 
ed at  a  different  rate,  and  that  the  adoption  of 
that  method  would  not  enable  them  to  ascer- 
tain when  all  of  the  shots  had  been  flred.  or 
to  distinguish  the  shots,  and  for  the  further 
reason  that  often  one  shot  would  explode 
another;  also,  that  the  method  they  bad 
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adopted  was  tiie  nsoal  and  cufltoma^  method 
adopted  by  all  those  engaced  in  the  aame  line 
and  (diaracter  of  work  which  th^  were  doing 
when  VlaSntUTs  husband  vna  killed. 

At  the  time  plalntUTa  husband  was  killed 
he  was  uslns  what  la  called  a  mattock,  and 
the  defendants'  testimony  tended  to  prove 
that  ther  were  not  eq>ected  to  use  this  to<d 
nor  a  jAtSt  tot  the  purpose  of  loosening  the 
solid  ground  or  rock,  but  that  the  dhoTelers 
were  placed  in  the  ditch  sole^  for  the  pur^ 
pose  of  sboTeUng  out  the  loose  dirt  On  the 
other  hand,  plalntUTs  testimony  tends  to 
prove  that  the  onployfis  unlfonnly  used  boUi 
of  these  tools  at  th^  own  pleasure  for  dig- 
ging in  the  solid  earth.  Defendants  Intro- 
duced testimony  to  the  effect  that  the  em- 
ployes had  strict  orders  not  to  use  these  tools 
In  the  manner  aforesaid;  but  there  Is  abun- 
dant testimony  tending  to  prove  that  no  suCh 
orders  were  ever  sought  to  be  enforced. 

There  is  no  testimony  tending  to  prqye 
that  the  deceased  left  surviving  him  no 
diildren. 

At  the  omclusion  <^  the  testimony  the 
court,  after  glvii^  instruction  No.  1  in  behalf 
of  plaintiff  upon  the  whole  case  following  the 
charges  of  the  petition,  and  Insiructtoa  No. 
2,  defining  ordinary  care  and  negligence,  gave 
instruction  No.  8  in  behalf  of  plaintiff  as  tal- 
lows:  "Ton  are  Instructed  that,  when  an 
employer  of  servants  is  oigaged  in  a  budness 
that  is  In  its  nature  and  character  hazardous 
and  dangerous,  a  casualty  occurs  which  could 
reasonably  have  been  foreseen,  and  such 
employer  or  mastar  might  have  reasonably 
adopted  and  promulgated  a  plan  or  system  of 
rules  that  would  have  rendered  the  place 
reasonably  saff^  and  would  probablj/  have 
prevented  the  casualty,  but  such  master  or 
en^)loyer  falls  and  neglects  to  so  adopt  such 
plan  or  system  of  rules,  he  would  be  liable, 
to  a  servant  or  another  Injured  or  damaged 
by  reason  of  such  ne^ect  or  failure.  If  It  was 
the  proximate  cause  of  the  injury,  and  that 
notwithstanding  the  ftict  that  others  engaged 
In  the  same  general  line  of  bnslneaa  may  not 
have  adopted  any  such  plan  or  system  of 
rules." 

The  instructions  in  behalf  of  the  defend- 
ants covered:  (A)  The  theory  of  a  mere  ac- 
cident; (B)  assumption  of  the  risk;  (C)  hid- 
den or  Improbable  dangers;  (D)  that  defend- 
ants were  not  Insurers  of  the  safety,  but 
only  required  to  exercise  ordinary  care;  (E) 
that  n^l^ence  Is  never  presumed,  and  that 
tbe  ftict  of  the  explosion  alone  did  not  raise 
the  presumption  of  negligence;  (F)  that,  if 
orders  were  given  not  to  dig  or  pick  in  the 
solid  ground,  or  to  use  a  pick  or  mattock  In 
the  loose  rock,  or  to  use  a  pick  or  mattock 
about  or  near  unexploded  shots,  it  was  the 
duty  of  plalntUTs  husband  to  obey  sudi  In- 
structions, and,  if  his  death  was  caused  by 
reason  of  his  ftUlnre  In  that  respect,  the 
verdict  should  be  for  the  defendants:  (6)  if 
the  deceased  was  given  orders  not  to  use  the 
mattock  or  ph^  in  the  sewer  ditch,  and  vio* , 


l^ed  sndi  orders,  and  was  injured  as  a  rtt- 
suit  thereof  the  plaintiff  could  not  recover. 

Instruction  S  was  given  at  the  request  of 
the  defoidants,  reading  as  follows:  "Yon  are 
Instructed  that,  if  you  find  from  the  evidence 
that  after  the  firing  of  the  round  of  shots, 
preceding  the  explodon  which  caused  the 
death  of  deceased,  which  were  fired  in  the 
tren^  where  deceased  was  oigaged  to  work* 
and  before  the  explosion  that  killed  deceased 
ocoirred,  the  defendants  had  Inspected  said 
trench  with  reasonable  care  to  determine 
whether  or  not  any  ahots  had  misfired  in 
order  to  remove  the  same,  or  guard  against 
Injury  from  the  same,  if  any  remained  xmer- 
ploded,  and  that  such  Inspection  was  the 
uraal  and  ordinary  manner  employed  by  per- 
sons of  ordinary  prudence  engai^  In  that 
line  of  business  to  determine  the  presence  of 
unexploded  shots,  then  the  defendants  are 
not  liable  to  the  plaintiff  for  the  death  of 
deceased,  even  thou^  such  Inspection  failed 
to  reveal  the  presence  of  an  unexploded  shot, 
which  afterwards  exploded,  and  caused  the 
death  of  the  deceased." 

Instruction  I  is  on  the  question  of  the  cred- 
Iblltty  of  the  witnesses. 

The  defendants  requested  the  court  to  give 
instructions  numbered  from  J  to  F,  Inclu- 
sive, which  were  refused. 

CI,  2]  Instruction  No.  8  given  in  behalf  of 
the  plaintiff  and  instruction  H  given  in  be- 
half of  the  defendants  are  allied  by  appel- 
lants to  be  In  conflict,  and  so  we  think  th^ 
are,  and  that  No.  8  contains  Inconstetendea 
within  itself;  the  latter  part  of  It  being  in 
conflict  with  the  first  part  thereof.  The  rule 
in  this  state  Is  that:  "In  regard  to  the 
*  *  *  nature  of  the  mode  of  the  perform- 
ance ot  any  work,  ^reasonably  safe'  means 
safe  according  to  the  usages,  and  habits, 
and  ordinary  risks  of  the  business.  •  *  • 
No  man  is  held  by  the  law  to  a  tatter  degree 
of  skill  than  a  fair  average  of  bis  profession 
or  trade,  and  the  standard  of  due  care  is  the 
conduct  of  the  average  prudent  man.  Tbe 
test  negllgraice  in  employers  is  the  same, 
and,  however  strongly  th^  may  be  convinced 
that  there  Is  a  better  or  less  dangerous  way, 
no  Jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way  commonly  adopted 
by  those  in  tbe  same  business  is  a  negligent 
way  for  which  liabiU^  shall  be  Imposed." 
Coin  T.  Lounge  Co..  222  Mo.  488,  506.  121  S. 
W.  1.  25  L.  B.  A.  (N.  S.)  1179,  17  Ann.  Oas. 
888. 

The  flrst  portion  of  Instraction  No.  3  pro- 
ceeds on  the  theory  that,  if  defendants  conld 
reasonably  have  foreseen  the  accident  which 
happraed,  and  ml^t  have  reasonably  adopt- 
ed and  promulgated  rules  that  would  have 
rendered  the  place  reasonably  safe,  but  fail- 
ed in  that  r^axd,  then  they  were  liable. 
'Beasonably**  as  used  In  this  instruction  is 
a  relative  term  to  be  determined  by  the  fticts 
and  (drcumstances  in  this  particular  case, 
and  one  of  the  tests,  as  repeatedly  laid  down 
by  the  Suprone  Court  of  this  state  and  as 
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aboTe  quoted,  to  determine  wben  an  employ- 
er has  exercised  reasonable  judgment  is  by 
the  standard  of  what  Is  nsaal  and  ordinary 
In  the  same  line  of  bnrinesa  For  the  jury 
to  determine  whether  the  defendants  could 
reasonably  have  foreseen  the  dangers,  and 
have  reasonably  adopted  rules  that  would 
hare  prevented  the  injury  complained  of, 
they  had  a  right  to  determine  that  tact  by 
taking  into  consideration  what  was  usually 
and  ordinarily  done  by  those  engaged  In  the 
same  line  of  business.  This  ip  a  rule  that 
adjusts  itself  to  all  lines  and  character  of 
businMaes,  however  free  from  danger  or 
fraught  with  hazards.  The  rule  does  not 
tend  to  discourage  pn^resa  or  improvements, 
because  the  man  who  adopts  a  better  method 
than  others  engaged  in  the  same  line  of 
business  could  not  under  that  test  be  held 
to  be  guilty  of  negUgeuce,  nor  can  th6  rule 
be  made  more  than  evidential  to  be  consid- 
ered by  the  jury  in  each  given  cas&  Bmnke 
V.  Tel^hone  Co.,  115  Mo.  App.  36,  39,  90  S. 
W.  753.  The  latter  part  of  Instruction  JHo. 
3  eliminates  the  very  dements  which  the 
Jury  bad  a  right  to  consider  in  arriving  at 
their  conclusion  under  the  first  proposition 
therein  contained. 

[3]  Not  only  is  Instruction  No.  3  erroneous 
for  the  reasons  above  noted,  but  for  the  ad- 
ditional reason  that  the  plaintiff  voluntarily 
introduced  testimony  to  a  conaiderBble  ex- 
tent on  the  question  of  the  usual  and  ordi- 
nary way  commonly  adopted  for  firing  shots 
by  others  engaged  In  the  same  kind  of  busi- 
ness as  defendants,  and,  even  though  the 
closing  portion  of  instruction  No.  8  might  be 
good  law  under  ordinary  circumstances,  it 
was  error  to  give  It  in  this  case,  as  that  is- 
sue was  Invited  and  invoked  as  a  test  by  the 
plaintiff  to  convict  the  def^dants  of  negli- 
gence, and  met  by  the  defendants  with  testi- 
mony to  the  contrary. 

[4]  Instruction  No.  S  is  also  too  abstract 
and  general  to  furnish  a  proper  guide  to  the 
jury.  The  jury  should  not  be  left  to  specu- 
late aa  to  what  plans  or  syat^  of  rules 
might  be  adopted  so  as  to  make  the  work  rea- 
sonably safe;  but  the  instruction  should 
point  out  the  one  or  more  safe  plans  or  sys- 
tem of  rules,  if  any,  which  the  evidence  tends 
to  show  were  reasonably  safe,  and  which 
mi^t  have  been  adopted  to  prevent  the  in- 
jury, and  confine  the  Jury  to  a  consideration 
of  such  designated  plans  or  system  of  rules 
in  determining  defendants*  negligence,  and 
to  Bucb  as  come  within  the  issues  made  by 
the  pleadings. 

[6]  The  defendants  complain  of  the  refusal 
of  the  court  to  give  seven  instructions  re- 
quited by  them;  but,  as  the  court  did  give 
ten  iDStructlons  in  their  bebalf,  we  are  of 
the  opinion  that  they  are  not  entitled  to  fuiv 
ther  consideration  on  the  subject  of  Instruc- 
tions,  if  they  were  not  able  to  incorporate  in 
that  number  of  instructions  given  the  vari- 


ous matters  tbey  desired  to  have  called  to 
the  special  attention  of  the  jury. 

[(]  It  has  been  noted  that  this  sult^is  hy 
the  widow  as  an  individual,  and  that  the  pe- 
tition herein  alleges  that  the  deceased  left 
no  children ;  that  plaintttr  is  his  widow,  and 
all  damages  recovered  will  inure  to  her;  that 
no  personal  representative  of  the  estate  has 
been  appointed.  These  allegations  were  ail 
proven  except  aa  to  there  b^g  no  children. 
Much  is  said  by  counsel  in  their  briefs  and 
argument  as  to  the  right  of  the  widow  as  an 
individual,  and  especially  when  claiming  as 
her  own  all  damages  to  be  recovered,  to 
maintain  this  suit  in  the  absence  of  proof 
that  there  are  no  children.  It  is  evident 
that,  If  there  are  surviving  ddldren,  the  dam- 
ages should  be  all  recovered  In  one  action 
for  the  benefit  of  both  audi  wMow  and  diil- 
dren. 

No  case  dted  ftom  Kansas  or  Oklahoma 
which  has  a  Blmllar  statute  Is  In  point  We 
are  reluctant  to  construe  a  statute  of  a  sister 
state  except  wben  necessary,  preferring  to 
leave  that  to  the  courts  of  sndi  state.  We 
think  It  unnecessary  in  this  case  tot  us  to 
express  any  opinion  on  the  I^ansas  statutes 
The  foilure  to  make  proof  in  tills  case  that 
there  were  no  children  seems  to  have  beat 
an  oversight  on  the  part  of  the  plaintiff. 
Should  tiie  case  be  retried,  this  proof  will 
likely  be  made.  Ktould  It  be  shown  that 
there  are  surviving  children,  the  plaintiff 
can  obviate  all  objections  upon  this  subject 
by  amending  her  petition  so  as  to  sue  tor 
herself  and  as  trustee  for  such  cMldrai. 

The  instruction  on  the  measure  of  dam- 
ages  is  based  on  the  tiieory  that  tiiere  ace 
no  dilldren,  and  that  the  plalntUI  is  entitled 
to  all  damages  recovered.  This  is  unobjec- 
tionable should  the  proof  show  sudti  to  be 
the  fact,  and  can  be  modified  on  a  retrial  If 
the  proof  shows  otherwise. 

We  have  examined  all  of  the  oOier  points 
insisted  npon  by  the  appellants,  and  consider 
that  their  importance  does  not  justify  further 
consideration. 

The  errors  above  noted  In  the  instructions 
necessitate  a  reversal  of  the  judgment,  whlcb 
is  accordingly  leversed,  and  Uie  cause  re> 
manded. 

STUBGIS  and  FARBIMOTON,  JJ.,  concor. 


BANQE  V.  SUPREME  OOUNOIL  LBOION 
OF  HONOR  OF  MISSOURI. 

(St  Louis  Court  of  Appeals.    Missouri  Dec 
2,  1913.) 

1.  Inbitbahcx  (S  819*)— Lmc  I wauaA wok — Ao- 

TIONS— BuaDBN  OF  PbOOF. 

In  an  action  on  •  benefit  certlBcate,  proof 
by  the  beneficiary  of  the  death  of  the  issnred, 
coupled  with  the  introductioa  in  evidence  of  the 
certificate,  makes  out  a  prima  facie  case,  cast- 
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ing  on  the  defendant  the  bordeo  of  esteblUhins 
its  defense. 

[Ed.  Note.— For  other  coses,  see  Insurance, 
Cent  Dig.  SS  2006,  2007 ;  Dec.  Dig.  f  819.*] 

2.  INSDBAITCE  (i  751*)— MUTUAL  BENEFIT  IW- 
BDRAKCE— NOTICS  OT  COIITBIBUTION& 

Where  the  by-laws  of  a  mataal  boiefit  aa- 
Bociation  required  notice  of  coDtributions  called 
to  be  mailed  to  the  member  at  hia  regular  ad- 
dreaa,  the  mailiDg  of  Buch  notfces  was  a  condi- 
tion precedent  to  the  right  of  tha  uaociatlon  to 
declare  a  forfdtare  of  the  member*!  right  to 
participate  in  death  benefits. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  18D7-1902 :  Dec.  Dig.  f  761  *] 

8.  InsuBARCB  (S  7S6*)— Mutual  BEmEm  AB- 

SOCIATION— SUSPBNBION. 

Where  tlie  by-laws  of  a  mutual  benefit  aa- 
Bociatlon  vested  a  discretion  in  the  council 
whether  to  assume  the  burden  of  paying  con- 
tributiona  for  a  member,  and  it  was  the  eastern 
to  defer  action  thereon  to  the  next  meeting,  the 
proTisions  for  (orfriture  of  the  member'a  rights 
for  nonpayment  of  contributiona  are  not  aelf- 
necuting,  and  the'aaspennon,  if  made,  is  neces- 
sarily deferred,  even  though  notice  is  given,  un- 
til the  action  of  the  council  is  had  and  the 
member  is  declared  suspended. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  U  1917,  1918;  Dec  Dig.  |  7B6.*] 

4.  IirsuuRCB  d  7IS1*)— Mutual  BKmrrr  Ih- 
BUSANCB— Notices. 

Parties  to  an  insurance  contract  may 
agree  that  the  mailing  of  noticea  for  contribu- 
tions shall  be  notice  to  the  member. 

[Ed.  'Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  H  1807-1902;  De&  Dig.  |  761.*] 

5.  iRguBAncs  (I  826*)— Mutual  Bikbrt  Ih- 

SURAKOK— AOTIOITB-^UBT  QUEflTIon. 

In  an  action  on  a  benefit  certificate,  the 
question  of  the  insured's  regular  address  held 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  |  2009;  Dec.  Dig.  {  82S.*] 

6.  IHBUEANCE  (|  766*)— MUTUAL  BeVETIT  IH- 

■UBAHOB— Notices. 

Where  the  by-laws  of  a  mutual  benefit  in- 
surance association  required  the  mailing  to  the 
members  of  notices  of  calls  for  assessment  and 
of  suspensions  for  nonpayment  >t>d  a  member 
had  30  days  after  suspension  In  which  to  rein- 
state himself  by  payment  proof  of  actual  re- 
ceipt of  the  notice  in  time  for  the  member  to 
have  exercised  his  rights  la  necessary  to  sustain 
a  suspensioa,  wlwf*  they  were  not  mailed  to 
hia  regular  addreai. 

[Ed.  Note.— For  other  eases,  see  Insnrance, 
Cent  Dig.  H  1917, 1918:  Dec.  Dig.  |  756.*! 

7.  iKsnsANCE  (I  756*)— Mutual  BsiraiTr  Ih- 

-  aUBANCE— NOTICBB. 

For  the  notice  of  suspension  to  conclude  a 
forfeiture  against  a  member  of  an  insurance 
Older,  the  notice  must  be  an  official  one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ft  1917,  1918 ;  Dec.  Dig.  |  760.*] 

S.  IRSUBAHOB  (t  TC6*)— Mutual  BBmnx  Ih- 

SUBANCE— "ReGULAB  ADDBESS." 

The  question  of  the  regular  address  of  a 
member  of  an  insurance  order  is  not  identical 
with  that  of  domicile,  which  depends  on  inten- 
tion ;  the  expression,  "r^ular  address,"  merely 
referring  to  the  place  where  the  member  would 
be  likely  to  get  his  mail. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent  Dig.  H  1917,  1918;  Dec.  Dig.  i  766.*] 

O.  Ihsubahoe  ({  767*>— Mutual  Bbneft^  Ab- 
socxATiORB—SusPEKBiON— Acquiesce  nce. 
Where  a  member  of  an  insurance  order  ac- 
qniesced  In  a  suspension,  his  beneficiary  is 


bound  by  such  acquiescence,  even  though  the 
suspension  was  not  legal. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1919;  Dec.  Dig.  fl  757.*]  ' 
10.  InsuRAitOE  (i  766*)— Mutual  BEifEm 

IMBURANOB— SuaPENSioH— Notice. 

For  the  aeqnleacence  of  a  member  of  an 
iiisurance  order  in  an  illegal  auspension  to  bind 
his  beneficiary,  it  need  not  appear  that  the 
member  had  official  notice  of  his  suspension. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Gent  Dig.  {§  1917,  IBIS;  Dec.  Dig.  |  766.*] 

Appeal  from  SL  Louis  drcuit  Court,  En- 
gene  McQullUn,  Judge. 

Action  by  Minnie  E.  Bange  against  the  Su- 
preme Council  Legion  of  Honor  of  Missouri. 
From  a  Judgment  for  d^endant,  plaintiff 
pealB.  Reversed  and  remanded. 

See,  also,  163  Mo.  App.  164. 182  S.  W.  278. 

James  J.  Donohoe,  of  St  Louis,  for  appel- 
lant Kln«tly  ft  KInealy.  of  St  Louis,  for  re- 
spondent 

NORTONI,  J.  This  is  a  snlt  on  a  benefit 
certificate.  The  finding  and  Judgment  were 
for  defendant,  and  plalntUI  proBecates  the 

appeal. 

Defendant  la  a  fraternal  association,  and 
the  defense  la  that  the  insured  forfeited  his 
membership  through  nonpayment  of  contribn- 
tlonal  prior  to  his  death,  and  becanse  of  which 
he  was  suspended  from  the  order.  A  second 
defense  is  to  the  effect  that,  though  the  sns- 
pension  of  the  insured  member  was  illegal, 
be  nevertheless  acquiesced  therein  after  hav- 
ing received  due  notice  of  such  suspension. 

The  case  has  been  reviewed  here  on  two 
prior  appeals.  We  find  the  relevant  facts  to 
be  substantially  the  same  as  those  stated  on 
the  first  appeal.  We  copy  that  statement 
here  as  snfildent  for  the  purposes  now  in 
hand.  See  Bange  v.  Sup.  Council,  etc.,  128 
Mo.  App.  46i;  105  S.  W.  1092. 

"The  insured  was  Julius  A.  Bange.  He 
was  a  member  of  Irving  Council  No.  2  of  the 
defendant  order,  the  Supreme  Council  Legion 
of  Honor  of  Missouri.  Minnie  Bange  was 
the  wife  of  the  insured  and  the  beneficiary  of 
the  certificate.  In  which  the  order  obligated 
itself  to  pay  her  $2,000  on  due  notice  and 
proof  of  the  death  of  her  husband.  Bange 
Joined  the  order  and  took  out  the  certifi- 
cate April  6,  1902.  At  that  time  he  was  a 
resident  of  the  city  of  St  Louis  and  lived  at 
3546  Henrietta  street  He  died  February 
19, 1900,  In  Texas,  while  traveling  there  as  a 
salesman  for  a  Chicago  business  concern. 
Subsequently  Bange  moved  from  No.  3546 
Henrietta  street,  St  Louis,  to  2637  Park  av- 
enue. This  removal  was  in  October,  1908, 
and  plaintiff  with  Ills  family,  consisting  of 
himself,  wife,  and  child,  went  to  live  with 
his  mother-in-law,  Mrs.  HoUe.  Thereafter 
the  recorder  of  Irving  Council  would  some* 
times  call  at  2637  Park  avenue  to  collect  the 
dues,  and  sometimes  send  a  written  notice  of 
a  call  for  payment,  to  that  address.  A  by-law 
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of  the  order  prorided  fbat  a  notice  to  pay 
dues  ahonld  be  'directed  to  tbe  regnlar  ad- 
dress of  tbe  member  and  deposited  In  the 
post  ofilce,*  provided,  farther,  that  this  should 
be  a  sufflcimt  notice  to  Und  a  member.  Oon- 
tribntlons  to  the  relief  fand  were  caUed 
monthly,  and  during  the  year  1904  Range's 
dnes  were  91^  a  month.  In  Sfay  of  that 
year,  and  while  still  residing  at  26S7  Park 
BTenoe,  he  paid  t3ie  orda  96,  wlilch  sum  dis- 
charged his  does  to  June  SO,  1904,  and  left 
33  cents  standing  to  his  credit  The  call  due 
Jnne  lat,  and  payable  as  late  as  June  30th, 
was  No.  128,  and  was  the  last  call  paid  by 
Rangfc  During  tbe  snrnmer,  and  some  time, 
it  seems,  after  Jun^  Bange,  being  out  of  em- 
ployment, wait  to  Chicago  to  seA  work. 
When  he  left  8t  Louis  he  stored  his  fuml- 
tnre  in  tlie  cdlar  of  his  mother-in-laWs  home 
on  ^rk  avenue  and  his  wlfb  and  child  re- 
mained there.  His  wifft  visited  him  for  six 
weds  during  the  sommor  in  Chicago.  Rai^ 
worked  for  a  time  in  Chicago,  and  In  Janu- 
ary, 1905,  got  a  position  as  traveling  sales- 
man, his  territory  b^ng  in  Taa&  In  the 
meantime,  he  had  lived  with  bis  sister  at 
No.  aOM  WUcox  avenue,  Chicago;  that  is  to 
say,  he  stayed  at  said  number  from  some 
time  in  July,  1904,  until  January,  1905,  and 
then  went  to  Texas.  There  Is  evidence  tend- 
ing to  show  his  mall  address  continued  to  be 
in  Chicago,  or  that  such  of  lils  mall  as  came 
to  2637  Park  avenue,  Bt  Louis,  was  forward- 
ed to  his  CMeago  address.  Mrs.  Hoble  swore 
that  during  the  summer  of  1904,  after  Bange 
had  left  St  Louis,  and  while  his  wife  was 
visiting  blm  In  Chicago,  Malcolm  A.  Lindsley, 
tbe  recorder  of  Irving  Council,  called  once  or 
twice  at  2637  Park  avenue  to  collect  Range's 
dues,  and  Mrs.  Hoble  told  Lindsley  Range's 
Chicago  address.  She  testified,  further, 
Lindsley  said  the  lodge  would  keep  up  tbe 
assessments  for  a  year.  It  Is  not  shown  posi- 
tively that  Mrs.  Hoble  communicated  this 
statement  to  Bange,  but  it  Is  ff^lrly  Inferable 
that  she  did.  This  occurred  in  August,  1904. 
In  point  of  fact  the  Irving  Council  did  pay 
Range's  dues  for  three  months;  that  is,  for 
July,  August  and  September,  and  bad  pre- 
viously paid  his  calls  for  April,  May,  and 
June,  though  for  tbe  latter  three  months  he 
had  reimbursed  the  council.  Such  payment 
of  dnes  for  delinquents  was  in  accordance, 
not  only  with  tbe  custom,  but  with  a  by-law 
of  the  order.  Said  by-law  is  as  follows: 
'Each  member  shall  pay  the  amount  due  as 
his  contribution  to  the  relief  fund  within 
thirty  days  from  the  date  of  such  call,  and 
any  member  falling  to  pay  such  contribution 
on  or  before  tbe  first  meeting  of  bis  council 
after  the  expiration  of  said  thirty  days,  shall 
stand  suspended  from  the  order  and  from 
all  benefits  therefrom;  provided,  however, 
that  any  council  may,  by  a  majority  vote  of 
the  members  present  at  said  meeting,  au- 
thorize the  payment  of  a  member's  contribu- 
tion as  a  loan  or  as  a  gift,  from  its  general 
or  any  fond,  other  than  the  relief  fund,  but 


sodi  paymrat  mmt  be  made  within  lite  time 
henlta  opecifled.*  There  is  another  by-law 
wliich  provided  metliods  fen-  Qie  i^hutate- 
ment  of  au^nded  membOTs.  WitUn  SO  days 
from  tb.9  date  of  suspension  a  membtf  may 
file  with  the  recorder  of  tbe  conncU  a  writ- 
ten application  for  reinstatement  and  pay 
to  said  recorder  all  dues  and  fines  in  arrears 
from  the  date  of  suspension,  and  tJiereapfm 
be  rcdnstated.  If  tb»  snspotded  mendier 
mUto  90  days  after  his  snapenslon  befbre 
seeking  reinstatement  he  must  file  a  writtoi 
application,  accompanied  by  the  certilleate  of 
some  physician,  and  pay  up  his  eontrlbiitlons. 
In  such  instance  he  can  only  be  reinstated 
by  making  an  application  in  that  ftirm  and 
obtaining  a  ftivorable  vote  ot  his  coundL  If 
a  suspended  member  waite  longer  than  90 
days  before  aivlying  for  rdnstatemenl^  it 
seems  he  must  be  elected  as  a  new  manlier. 
The  testimony  of  Llndsl^  was  the  oonncll 
usually  carried  a  delinquent  for  three  monttis, 
or  sometimes  longer  when  solicited.  On  Oc- 
tober 1,  1904,  call  Na  132  for  contribattons 
from  members  was  issued,  and  a  notice  of  tbe 
call  sent  by  tbe  recorder  Undsley  to  Range 
to  No.  2637  Park  avenue,  so  Un^l^  swore, 
and,  further,  that  be  sent  a  notice  of  said  call 
again  on  November  1st  Lindsley  Is  a  man 
upwards  of  70  years  old.  His  tesdmtmy  on 
this  point  Is  Chat  he  would  write  out  a  large 
number  of  notices  of  assessment  80  or  more, 
place  them  in  stamped  and  addressed  enve- 
lopes, take  a  batch  to  a  mall  box,  and  deposit 
them.  His  testimony  is  quite  positive  that 
be  mailed  Range,  on  October  and  November 
1st  notices  of  the  call  for  assessment  No. 
132.  This  assessment  would  be  95.67  for 
three  months*  dues.  Mrs.  Hoble's  testimony 
tesnHs  to  prove  no  notice  was  sent;  for 
she  swore  that,  to  her  knowledge,  no  let- 
ters came  for  Bange  to  her  home  with  the 
card  of  Irving  Council  stamped  on  the  cor- 
ner of  the  envelope.  Lindsley  testified  the 
notices  were  sent  out  in  envelopes  with  said 
card  on  them.  Mrs.  Hoble  swore  any  mail 
that  came  to  her  home  for  Range  was  for- 
warded to  Chicago;  that  she  told  lindsley 
Range's  regular  address  was  2094  Wilcox  av- 
enue, Chicago,  and  Lindsley  promised  to 
write  to  him  at  that  address.  The  by-law 
of  the  order  regarding  the  duties  of  the  re- 
corder, provided  that  said  officer  of  each  sub- 
ordinate council  should  'conduct  all  its  cor- 
respondence.' On  November  9,  1904,  Range 
was  suspended,  and  his  suspension  was  al- 
tered on  the  minutes  of  Irving  Council  at 
one  of  its  monthly  meetings,  for  nonpayment 
of  dues.  Lindsley  swore  he  sent  a  notice  of 
his  suspension  to  him;  and  the  Suprone 
Recorder  of  the  Legion  of  Honor,  whose  of- 
fice is  at  410  FoUerton  Ruilding,  St  Louis, 
testified  that  after  he  was  notified  of  the  sus- 
pension by  Irving  Council,  he,  too,  sent  a  no- 
tice of  It  to  Bange.  Both  notices  were  ad- 
dressed to  2637  Park  avenue,  St  Louis,  Mo. 
Some  correspondence  took  place  between 
Range  and  Lindsley  after  tbe  former  wait  to 
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Chicago.  Bauge  must  bave  written  to  Llnds- 
ley  in  the  fore  part  of  AngnBt,  because,  on 
the  18tb  of  that  month,  Llndsley  wrote  to  him 
as  follows: 

"  'Irving  Council  No.  2,  L.  of  H.  Meets  Sec- 
ond and  Fourth  Wednesdajs  Masonic  Tem- 
ple, Grand  and  Finney  Avenues.  M.  A. 
Idndsley,  Recorder.  3606  Flnnej  Ave.  St 
Louis.  18th  August,  1904." 

'"Bro.  3.  R.  Bange,  Chicago,  111.— Dear 
Sir:  I  am  in  receipt  of  your  esteemed  favor 
of  recent  date.  Irving  Council  will  not  sus- 
pend you;  it  will  pay  your  assessments  for 
a  reasonable  length  of  time  hoping  that  you 
may  find  employment  and  be  able  to  reim- 
burse them.  Present  my  regards  to  your 
wife,  who,  I  learn.  Is  with  yoa  After  the  re- 
ceipt of  your  letter  I  called  to  see  her  to  as- 
sure her  Irvlug  Council  would  treat  you  kind- 
ly and  from  ber  mother  learned  that  she  was 
with  you.  Fraternally,  M.  A.  Llndsley,  R.* 
That  letter  was  offered  In  evidence  by  the 
plaintUf,  but  excluded  by  the  court  It  was 
In  an  envelope  addressed  as  follows:  'J.  A. 
Bange.  Esq.,  Chicago,  Illinois.  2094  Wilcox 
Avenue.  Return  to  3696  Finney  avenue. 
Postmark  St  Louts,  August  IStb,  1904,  2 
p.  m.  Chicago  postmark.  August  19th,  1904, 
0  a.  m.'  The  court  admitted  the  envelope  in 
evidence.  Bange  never  afterwards  paid  dues, 
tried  to  be  reinstated,  or  participated  in  any 
way  in  the  proceedings  of  Irving  Council." 

For  a  further  statement  see  Bange  v.  Sap. 
Council  Legion  of  Honor,  153  Mo.  App.  1B4, 
132  S.  W.  276. 

Of  its  own  motion,  the  court  instructed  the 
jury  as  follows: 

"On  the  points  of  law  arising  in  tills  case 
the  court  Instructs  you  as  follows: 

"(1)  The  evidence  establishes  that  the  de- 
fendant is  a  fraternal  benefit  association  op- 
erating under  the  lodge  system  of  govern- 
ment  that  plaintiff  Is  the  wife  of  Julius  A. 
Bange.  deceased,  who  became  a  member  of 
Irving  Council  No.  2  (a  subordinate  council 
of  defendant)  in  the  year  1902,  that  the  de- 
fendant issued  the  certificate  mentioned  in 
the  evidence,  and  agreed  to  pay  plaintiff  the 
sum  of  f2,000  on  the  death  of  her  hust>and, 
provided  he  was  a  member  of  defendant  or- 
der in  good  standing  at  the  date  of  his  death. 
Defendant  order  sets  up  a  forfeiture  of  the 
membership  of  Julius  A.  Bange  prior  to  his 
death,  on  the  ground  of  nonpayment  of  the 
October,  1904.  contribution.  Contribution  fbr 
October.  1904,  was  not  paid,  and  on  Novem- 
ber 9,  1904.  Irving  Council  No.  2  declared  de- 
ceased suspended  and  his  membership  In  de- 
fendant order  forfeited.  Julius  A.  Bange 
died  February  19,  1905. 

"(2)  In  order  for  the  plaintiff  to  recover  in 
this  action  it  Is  not  necessary  for  her  to 
prove  that  Bange  at  the  time  of  his  death 
was  in  good  standing  in  the  defendant  order, 
but  on  the  contrary,  to  defeat  recovery  the 
defendant  must  establish  by  a  preponderance 
or  greater  wei^t  of  the  evidence  that  Bange 
was  lawfully  suspended  on  tbe  9th  day  of 


November,  1904,  or  that  said  Bange  acquiesc- 
ed in  such  suspension,  although  you  may  be- 
lieve and  find  from  the  evidence  that  such 
suspension  was  lll^al. 

"(3)  Before  the  defendant  can  avail  Itself 
of  the  defense  of  acquiescence  In  the  suspen- 
sion on  the  part  of  deceased  It  must  estab- 
lish by  a  preponderance  or  greater  weight  of 
the  evidence  that  defendant  mailed  a  notice 
addressed  to  Bange's  regular  address.  Inform- 
ing him  of  said  suspension  or  that  he  had  no- 
tice of  aatd  tugpension  in  some  other  way. 

"(4)  The  law  presumes  knowledge  on  tbe 
part  of  deceased,  Julius  A.  Bange,  of  the  con- 
stitution and  general  laws  of  the  defendant 
order  and  of  the  by-laws  of  Irving  Council 
No.  2,  which  were  in  force  during  the  entire 
time  that  he  was  a  member  of  defendant 
organization. 

"(5)  Unless  yon  believe  and  find  from  the 
evidence  that  the  recorder  of  Irving  Council 
No.  2  deposited  In  the  United  States  mail  a 
notice  to  deceased  directed  to  his  regular  ad- 
dress of  the  call  of  the  October  contribution, 
1904,  or  that  said  deceased  received  such  no- 
tice in  some  other  manner  and  In  time  to 
have  enabled  him  to  pay  such  contribution 
within  30  days  from  the  date  of  such  notice 
—tbe  limit  named  in  the  law  of  defendant 
order — and  unless  you  further  find  and  be- 
lieve from  tbe  evidence  that  defendant's  su- 
preme recorder  deposited  in  the  United 
States  mail  a  notice  to  deceased  directed  to 
his  regular  address,  informlug  him  of  his  sus- 
pension on  November  9,  1904,  for  the  nonpay- 
ment of  the  October  contribution,  or  that  de- 
ceased received  notice  of  auch  nupenaion  in 
tome  other  mawwr,  yo%  wfU  find  a  verdict 
/or  plaintilf." 

"(12)  The  letter  read  in  evidence,  dated 
August  18,  1904,  signed  by  M.  A.  Undsley. 
the  recorder  of  Irving  Council  No.  2,  was  no 
excuse  or  justification  for  the  nonpayment 
of  the  October  contribution  by  deceased. 
This  letter  was  introduced  solely  for  the  pur- 
pose of  evidence  relating  to  Lindaley's  knowl- 
edge of  where  notice  should  have  been  sent 
of  the  call  of  the  October  contribution. 

"(13)  Even  though  you  may  find  and  be- 
lieve from  tbe  evidence  that  at  the  time  of 
the  death  of  Bange  he  was  indebted  to  de- 
fendant for  dues  and  per  capita  tax,  yon  are 
instructed  that  his  detlnqnency  In  these  re- 
spects cannot  affect  the  right  of  this  plain- 
tiff to  recover  In  this  action. 

"(14)  Even  though  yon  may  find  and  be- 
lieve from  the  evidence  that  at  the  time  of 
the  death  of  Bange  he  was  indebted  to  de- 
fendant for  contributions  for  the  months  of 
July,  August  September,  and  December,  1904, 
and  January  and  February,  1905,  you  are 
Instructed  that  tbe  nonpayment  of  said  con- 
tributions for  said  months,  or  for  any  of 
said  months,  must  not  be  taken  Into  consider- 
ation by  yon  In  determining  the  question 
whether  deceased  was  lawfully  suspended 
for  the  nonpayment  of  the  October,  190^  eoo' 
tribntion. 
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"{US)  It  yon  find  for  the  plaintlfl  yon  wUl 
tOlow  her  the  sum  of  $2,000,  with  interest 
thereon  at  the  rate  of  6  i»er  ceuL  per  annum 
from  the  18th  day  of  July,  1906  (date  of  filing 
snit).  to  this  date." 

We  have  Italicized  portions  of  the  instruc- 
tions given  by  the  court  of  Its  own  motion, 
with  the  view  of  laTitins  attention  thereto  in 
the  opinion. 

At  the  instance  and  request  of  defendant, 
the  court  lastructed  as  follows: 

"(6)  The  defendant's  laws  read  in  evidence 
required  the  recorder  of  Irving  Council  No. 
2,  of  which  the  deceased  was  a  member,  to 
send  notices  of  contributions,  which  he  was 
required  to  pay,  to  his  regular  address.  The 
words,  'regular  address,'  as  used  in  said  by- 
laws, mean  the  place  where  the  member  Is 
known  by  the  recorder  to  receive  customarily 
his  mall.  That  la,  the  place  where  he  Is 
known  to  expect  his  mall  to  be  addressed  to 
Iilm,  and  where  be  usually  receives  it,  al- 
though he  may  not  always  be  present  at  such 
Place.  In  determining  whether  at  the  time 
mentioned  above  the  regular  address  of  the 
deceased  was  at  No.  2637  Park  avenue,  In 
the  dty  of  St  Louis,  Mo.,  or  at  No.  2004  WU- 
cox  avenue,  Chicago  III.,  you  are  to  take  in- 
to consideration  all  the  facts  and  circum- 
stances In  evidence  in  this  case  tending  to 
show  whether  the  deceased  expected  to  re- 
cetve  regularly  his  mail  at  one  place  rather 
than  at  the  other,  In  the  absence  of  any  spe- 
cial direction,  and  also  tending  to  show  what 
knowledge  or  Information,  If  any,  the  Re- 
corder of  Irving  Council  "No.  2  had  of  this  in- 
tentltm.  If  you  believe  and  find  from  the 
evidoice  In  this  case  that  No.  2637  Park 
avenue,  In  the  city  of  St  LouIb,  Mo.,  was  the 
regular  address  of  the  deceased  at  the  time 
mentioned  above,  and  that  the  recorder  of 
Irving  Council,  on  or  about  the  lat  day  of 
October,  1904,  deposited  in  the  United  States 
mall  postage  prepaid,  addressed  to  the  de- 
ceased to  such  place,  a'  notice  or  call  for  a 
contribution  due  from  him  for  the  month  of 
October,  1904.  that  said  contribution  was  not 
paid  by  the  deceased  or  by  any  person  for 
him  on  or  before  the  first  meeting  night  of 
said  council  in  November,  1004,  and  that 
thereupon  he  was  suspended  by  said  council 
at  said  meeUag  for  the  nonpayment  of  said 
contribution,  and  that  notice  of  such  su^en- 
slon  was  deposited  in  the  United  States  mall 
by  the  supreme  recorder  of  defendant  POB^ 
age  prepaid,  and  addressed  to  the  deceased 
at  said  number  on  Park  avenue,  in  the  city 
of  St  Lonls,  and  that  thereafter  the  deceas- 
ed made  no  application  to  be  reinstated  In 
said  council  prior  to  his  death,  then  your  ver- 
dict must  be  ta  favor  of  the  defendant 

"(7)  If  you  believe  from  the  evidence  that 
on  or  about  the  1st  day  of  October,  1904,  the 
recorder  of  Irving  Council  d^KMdted  In  the 
United  States  mall,  postage  pr^Miid,  and  ad- 
drened  to  deceased,  Julius  Bsjige,  at  2637 
Park  avenue,  St  Zxnils,  a  notice  or  call  for 
a  contribution  due  £rom  him  for  the  month  of 


October,  1004,  and  that  sudi  notice  was  for- 
warded from  said  Park  avenue  address  to 
the  deceased  at  2094  Wilcox  avenue,  Chicago, 
IlL,  and  was  there  received  by  him  in  time 
to  have  enabled  him  to  have  paid  said  con- 
trU)ution  within  30  days  from  the  date  of 
said  notice,  and  that  he  failed  to  make  such 
payment  and  was  suspended  by  said  council 
at  Its  first  meeting  In  November,  1904,  on 
November  0th,  then  the  question  of  the  regu- 
lar address  of  the  deceased  la  immaterial* 
and  your  verdict  must  be  in  favor  of  the  de- 
fendant 

"(8)  If  you  believe  frotn  the  evidence  that 
on  or  about  October  1,  1904,  H.  A.  Lindsley, 
recorder  of  Irving  Council,  sent  to  Julius  A. 
Bange  a  notice  requiring  him  to  pay  contribu- 
tion No.  132,  within  30  days  from  said  date, 
and  sent  said  notice  by  mail  addressed  to 
said  Bange,  at  2637  Park  avenue,  and  that 
that  was  the  address  to  which  said  Lindsley 
had  theretofore  been  in  the  habit  of  sending 
these  notices  to  said  Bange,  end  that  said 
Bange  knew  that  fact  and  If  you  further 
find  from  the  evidence  that  when  said  Bange 
went  to  Chicago  about  June,  1904,  he  did  not 
go  there  with  the  intention  of  makinff  a  per- 
manent chance  in  hit  place  of  residence,  but 
only  went  there  for  tixe  purpose  of  seeking 
employment,  and  afterwards  returned  to  St 
Louis,  and  if  you  further  believe  from  the 
evidence  that  said  lindsley,  when  he  sent 
said  notice  to  said  Bange  at  26S7  Park  ave- 
nue, did  not  Icnow  whether  or  not  said  Bange 
was  In  Chicago,  and  did  not  know  and  had 
no  reason  to  know  that  he  had  gone  to  Chica- 
go with  an  intention  of  remaintng  permanent- 
ly, then  the  court  instructs  you  that  If  said 
Bange  neglected  to  pay  said  contribution  No. 
132  on  or  before  the  first  meeting  night  of 
Irving  Council  in  November,  1004,  and  if 
neither  said  council  nor  any  one  else  paid 
said  contribution  for  him,  then  said  Bange 
became  suspended  from  membership  In  de- 
fendant organization,  and  your  verdict  must 
be  for  the  defendant 

"(9)  If  you  believe  from  the  evidence  that 
on  or  about  the  1st  day  of  October,  1904,  U. 
A.  Lindsley,  recorder  of  Irving  council,  mail- 
ed to  Julius  A.  Bange  a  notice,  notifying  bim 
that  contribution  No.  132  had  been  called, 
payable  within  30  days  from  October  1,  1904, 
and  sent  said  notice  by  mall  to  ttie  said 
Bange,  addressed  to  him  at  2637  Park  ave- 
nue, and  that  said  notice  was  received  at  said 
address,  and  at  once  forwarded  by  mall  by 
the  wife  or  mother-in-law  of  said  Bange  to 
him,  and  addressed  to  him  at  2094  WUcox 
avenue,  Chicago,  IlL,  and  was  recdved  at 
said  Chicago  address  in  time  to  have  enabled 
said  Bange  to  have  paid  said  assessment  with- 
in said  SO  days,  and  that  the  said  Bange  Called 
to  pay  said  assessm«it  No.  1S2,  and  was  at 
the  first  meeting  of  Irving  Council  In  Noron- 
ber,  1004,  and  on  November  9,  1904,  declared 
suspended  from  membershU),  then  the  idaln- 
tlff  Is  not  enUtied  to  recover,  and  your  ver^ 
diet  must  be  In  favor  of  tlu  defendant  pro- 
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Tided  yoQ  farther  believe  and  find  from  the 
evidence  that  defendant's  anpreme  recorder 
deposited  In  the  United  States  mail  a  notice 
to  the  deceased,  directed  tx)  fala  regolar  ad- 
dress. Informing  him  of  snch  suspension,  or 
that  deceased  received  notice  of  euch  »u»pen- 
tion  in  tome  other  manner. 

"(10)  If  7on  believe  from  the  evidence  that 
JnUns  A.  Bange  WuS  declared  snepended  at 
the  meeting  of  Irving  Council  held  on  Novem- 
ber 8,  1904,  and  his  suspension  reported  to. 
the  supreme  recorder  of  defendant,  and  that 
notice  of  his  suspension  was  mailed  to  him 
b7  said  supreme  recorder  directed  to  him  at 
2637  Park  avenne,  SL  Louis,  Mo.,  and  that 
said  notice  was  at  once  forwarded  by  mall 
from  said  Park  avenue  address  by  the  wife 
or  mother-in-law  of  said  Julius  A.  Bange,  to 
his  Chicago  address.  No.  2094  Wilcox  avenue, 
Chicago,  111.,  and  was  received  at  said  Chica- 
go address  in  time  to  have  enabled  said 
Bange  to  have  applied  for  relustatement  as  a 
member  of  Irving  Council,  within  30  days 
from  date  of  said  suspension,  and  that  there- 
after be  made  no  application  to  be  reinstated 
as  a  member  of  defendant  organization  or  of 
said  Irving  ConncU,  and  neither  paid  nor 
offered  to  pay  any  assessments  or  dues,  and 
never  did  anything  indicating  that  he  consid- 
ered himself  a  member  of  said  council  or  of 
defendant,  or  indicating  any  desire  on  his 
part  to  continue  such  memberddp,  then  the 
verdict  of  the  Jury  must  be  In  favor  of  de- 
fendant, 

"(11)  If  Julius  A.  Bange  In  any  manner  ob- 
tained knowledge  that  he  was  or  had  been 
suspended  from  membership  in  the  Legion 
of  Honor,  then  if  he  did  not  desire  to  ac- 
quiesce in  such  suspension  It  was  his  duty, 
within  a  reasonable  time,  to  make  known 
such  fact  to  the  officers  of  the  defendant  or 
the  officers  of  said  Irving  Council,  and  if 
yon  believe  from  the  evidence  that  after  be- 
coming aware  of  said  suspension  from  mem- 
bership in  Irving  Council  on  November  8, 
1S04,  If  you  find  as  a  f&ct  that  he  did  w> 
become  aware  thereof,  be  took  no  steps  to 
protest  against  such  suspension  or  to  procure 
Ills  reinstatement  as  such  member,  or  In  any 
way  express  to  any  officer  of  the  defendant 
or  to  said  Irving  Council  that  be  did  not 
consent  to  such  susp^slon,  then  the  plain- 
tiff la  not  entitled  to  recover,  and  your  ver* 
^ct  must  be  in  favor  of  the  defendant" 

We  have  ItaUdied  portlou  of  defendant's 
Instmctloiw  also  with  the  view  of  inviting 
attention  thereto  In  the  opinion.  It  appears 
the  issues  were  fairly  presented  to  the  Jury 
the  Instmctlons  given  by  the  court  of  Its 
own  motion  and  for  defendant,  except  in  so 
far  aa  the  Italldxed  portions  are  objection- 
able. 

CI]  The  benefit  certUlcate.  together  with 
the  estabHahed  fact  of  the  death  of  the  in- 
sured,  made  a  prima  fode  case  for  iHain- 
tlfl,  and  it  devolved  upon  defendant :  First, 
to  dww  a  ftfffeltare  of  the  rights  of  the  in- 
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sored  because  of  his  nonpayment  of  contri- 
bution No.  132  after  notice  of  its  call  was 
either  made  out  and  deposited  in  the  United 
States  mall,  directed  to  his  regular  address, 
or  that  such  notice  was  actually  received 
by  him  through  the  process  of  forwarding 
In  time  to  have  enabled  him  to  make  pay- 
ment of  the  contribution  before  the  80  days 
stipulated  in  the  by-laws  had  expired,  and 
that  notice  of  his  suspension  was  duly  mail- 
ed as  well ;  or,  second,  that  the  insured  had 
acquiesced  In  his  suspension  from  the  order 
and  to  the  forfeiture  declared  with  full 
knowledge  of  the  fact  end  treated  the  mat- 
ter of  his  relations  with  defendant  as  an  in- 
sured severed  thereby. 

There  are  two  defenses  set  forth  In  the  an- 
swer. The  first  goes  to  the  effect  that  the  in- 
sured, Julius  A.  Bange,  forfeited  his  mem- 
bership In  the  order,  ahd  likewise  his  lnsur>- 
ance,  through  falling  to  pay  contribution  No. 
132  duly  called  In  October  1,  1904,  and  of 
which  he  was  then  notified  through  the  mail- 
ing of  a  notice  thereof  by  the  recorder  to 
his  regular  address,  and  through  the  action 
of  Irving  Council  No.  2,  of  which  he  was  a 
member,  on  November  9th  thereafter,  In  re- 
fusing to  pay  the  contribution  for  him  and 
declaring  him  suspended  for  nonpayment 
thereof,  followed  by  a  proper  notice,  duly 
mailed  him  by  the  supreme  recorder,  of  such 
susprasion.  This  defense,  if  established  to 
the  satls&ction  of  the  jury,  would  suffice, 
of  course,  to  defeat  plaintiff's  suit  The  sec- 
ond defense  set  forth  In  the  answer  goes  to 
the  effect  that  plaintiff,  vnu  declared  snsprad- 
ed  by  the  local  council  as  a  member  of  the 
order  on  November  9th,  for  the  reasons  above 
stated  and  with  full  knowledge  of  sudi  sus- 
pension he  Uieieafter  acquiesced.  By  this 
defense  it  la  sought  to  preclude  plalntlfrs 
right  of  recovery  through  the  acquiescence 
of  ber  husband  In  his  suspension  from  the 
order,  whether  such  suspension  was  regular- 
ly made  or  not,  for  the  evidence  tends  to 
show  that  he  paid  no  amtrUmtlona  thereaft- 
er, and  did  nothing  to  signify  his  Intention 
to  continue  bis  relations  as  a  member  of  the 
order.  The  Inatmctlona  ' above  copied  deal 
with  both  of  these  dirfnnBWi,  and  an  to  be 
viewed  accordingly. 

[2]  Defendant* B  by-law  required  the  notice 
of  contiibutlonB  eaUed  to  be  mailed  to  the 
member  at  Ida  r^nlar  addreea,  and,  of 
course,  this  was  a  condition  to  be  complied 
with  by  defendant  iMfMe  a  forfeiture  could 
be  declared.  After  the  mailing  of  such  notice 
to  the  regular  address,  an  insured  member 
was  entitled  to  30  days  in  wbldh  to  pay  the 
contribution.  The  by-law  tnrttier  iffovlded 
that  In  event  a  mnnber  omitted  to  pay,  then 
the  local  council  ndght,  by  a  majotity  vote, 
assume  tlie  burden  and  make  the  payment 
for  lilm.  The  custom  established  goes  to  the 
effect  that  the  local  ooundl  acted  on  audi 
matters  at  the  next  meeting  after  the  contri- 
bution was  called. 
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[I]  In  ttie  instant  case,  the  contiilnitlon 
was  called  on  October  1st  and  the  coandl 
acted  thereon  as  U  a  failure  to  pay  appear- 
ed on  November  9th  thereafter,  and  declined 
to  mate  the  payment  f6r  Bang&  Having  so 
declined  to  make  the  payment  for  him,  the 
council  declared  Bange  suspended  for  the 
nonpayment  of  contribution  No.  182.  Be- 
cause the  l^-law  Te^d  a  discretion  In  the 
coanc^  to  assume  or  not  the  burden  of  pay- 
ing a  contribution  for  a  member,  and  the. 
cnstom  obtained  thereunder  to  defer  action 
until  the  next  meeting,  we  declared  on  both 
the  first  and  second  prlw  appeals  that  the 
by-law  was  not  self-executing  In  operating 
Ipso  fttcto  the  Buspemdon  of  the  member  at 
the  end  of  the  SO-day  period,  after  notice  of 
the  contribution  was  mailed  by  the  recorder 
to  his  regular  address.  The  suspension.  If 
made,  is  necessarily  deferred,  er^  though 
the  notice  is  mailed  to  the  regular  address 
of  the  member,  by  the  authorised  proceedings 
of  the  council,  under  the  by-law  and  the 
custom  established  in  connection  therewith, 
until  the  action  of  the  council  is  had  uid  Its 
refusal  to  pay  the  contribution  and  the  sus- 
pension of  the  member  declared.  See  Bange 
T.  Supreme  Coundl  Legion  of  Honor,  128  Mo. 
App.  461.  106  8.  W.  1092;  s.  C.  153  Mo.  App. 
164,  132  S.  W.  276. 

There  is  evidence  tending  to  show  that 
2637  Park  avenue,  St  I^uls,  was  the  regu- 
lar address  of  Bange,  and  that  the  recorder 
of  the  local  council,  Llndsley,  mailed  the  call 
for  contribution  No.  132  to  him  at  that  ad- 
dress, also  that  the  supreme  recorder  mailed 
to  the  same  address  a  notice  of  the  suspen- 
sion of  Bange  within  due  time  after  It  was 
made. 

[4]  Of  course,  If  such  address,  2637  Park 
avenue,  St  Louis,  was  the  regular  address 
of  Bange,  then  the  notices  above  mentioned 
sufficed,  whether  he  received  them  or  not, 
for  the  parties  may  agree,  and  it  Is  compe- 
tent to  contract,  that  such  mailing  of  the 
notices  to  the  regular  address  constitutes  no- 
tice to  the  member.  See  Haunum  v.  Waddlll, 
136  Mo.  163,  36  S.  W.  616. 

[6,  •]  But  It  appears  that  Bange  went  to 
Ohlcago  during  the  summer  with  a  view  to 
seek  employment  there.  It  appears,  too, 
that  his  wife  Joined  him  there  for  a  time. 
While  In  Chicago,  Bange  received  his  mall  at 
2094  Wilcox  avenue,  the  residence  of  his 
sister,  with  whom  he  stopped.  The  evidoice 
reveals  that  llndsley,  the  recorder,  knew 
such  to  be  the  fact,  for  he  wrote  Bange  a 
letter  directed  to  his  Chicago  address  In 
August  On  this  It  is  urged  that  we  should 
declare,  as  a  matter  of  law,  that  2094  WU- 
cox  avenue,  Chicago,  was  Bange's  regular  ad- 
dress. It  is  conceded  throughout  the  case 
that  Undsley  did  not  direct  the  call  for  con- 
tribution No.  132,  nor  was  the  notice  of  sus- 
pension mailed  by  the  supreme  recorder  di- 
rected to  Bange  at  Chicago.  Both  of  these 
notices  were  mailed,  if  at  all,  to  him  at  2637 


Park  avenue,  St  Louis.  Bowevn,  the  rec- 
ord abounds  with  evidence  tending  to  show 
that  Bange  had  abandoned  2004  Wilcox  ave* 
nne,  Chicago,  as  his  regular  address,  for 
Llndsley,  the  recorder,  testifies  that  Mrs. 
Bai^,  plaintiff,  returned  to  St  Louis  and 
told  him,  at  her  mother's  residence  here,  that 
Bange  had  disappeared.  It  appears  he  and 
bis  wife  were  not  separated,  and  she,  to- 
gether with  her  child  and  the  family  house- 
hold goods,  was  here  at  the  St  Louis  address 
when  contribution  No.  132  was  called.  In 
view  of  these  facts,  we  declared  on  the  second 
appeal  that  the  matter  of  Bange's  regular 
address  was  a  question  for  the  Jury  to  decide, 
and  we  adhere  to  that  view.  See  Bange  v. 
Sup.  Coundl  Legion  of  Honor,  163  Mo.  App. 
154,  132  S.  W.  276.  Though  it  appears  con- 
clusively that  nether  Llndsley  nor  the  su- 
preme recorder  mailed  notices  to  Bange  at 
the  Chicago  address,  it  does  appear  tliat 
Mrs.  Hobie  and  Mrs.  Bange,  residing  at  2637 
Park  avenue,  forwarded  such  mall  as  was  re- 
ceived there  for  Bange  to  him  at  the  Chicago 
address.  In  view  of  this  it  was  declared  on 
the  first  appeal  that  though  the  notices  were 
not  mailed  to  the  regular  address  of  Bange, 
If  they  were,  in  fact  forwarded  to  him  at  the 
Chicago  address,  2094  Wilcox  avenoe,  and 
actually  received  by  him  within  time  to  en- 
able his  paying  the  contribution  within  SO 
days  after  it  was  called,  and  thus  preserve 
his  rights,  such  would  suffice,  for  it  constitut- 
ed actual  notice  of  the  calL  See  Bange  t. 
Sup.  Coundl  Legion  of  Honor,  128  Mo.  App. 
461,  106  S.  W.  10&2.  This  View  was  adhered 
to  on  the  second  appeal  Bange  v.  Sup.  Coun- 
dl Legion  of  Honor,  168  Mo.  App.  154.  132 
S.  W.  276.  In  so  far  as  the  instructions  deal 
with  this  question,  they  seem  to  be  well 
enough,  but  both  those  given  by  the  court  of 
its  own  motion  and  those  given  at  defend- 
ant's request  are  objectionable  in  the  portions 
Italidzed,  relating  to  the  notice  which  Bange 
may  have  recdved,  touching  his  suspensloa 
from  the  order. 

It  Is  to  he  noted  that  two  notices  are  re- 
quired under  the  by-laws  of  the  order.  Hie 
first  is  a  notice  to  be  mailed  to  the  regular 
address,  but  which  we  have  said  is  suffldent 
if  forwarded  to  and  actually  received  by 
Bange,  informing  him  of  the  call  of  con- 
tribution Na  182,  provided  it  was  received 
on  such  forwarding  in  time  to  enable  him  to 
make  the  paymrat  within  30  days ;  that  Is. 
the  time  spedfled  by  the  by-laws  in  which 
payments  should  be  made.  The  second  no- 
tice contemplated  by  the  by-laws  is  one  to 
the  effect  that  the  defaulting  member  bad 
been  suqMaided  by  the  action  of  the  council, 
and,  of  course,  this  notice  is  to  be  mailed 
after  the  suspension  is  made.  The  duty  of 
sending  out  this  notice  is  cast  upon  the  su- 
preme recorder  of  the  order.  The  by-law 
(13)  provides  that  within  30  days  of  the  date 
of  his  suspension  a  member  may  be  rein- 
stated in  the  order  by  the  mere  flling  of  a 
written  application  therefor  and  the  pay- 
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ment  of  tbe  contrltmtion,  dues,  and  flues 
in  defenlt  No  medical  examination  Is  re- 
quired for  such  reinstatement  If  applied  for 
within  30  days.  Neither  Is  It  necessary  for 
the  council  to  vote  on  the  matter;  however, 
both  a  medical  examination  and  a  vote  of  the 
council  Is  to  be  had  if  an  application  for 
reinstatement  Is  made  after  the  expiration  of 
30  days  and  within  90  days.  From  this  It 
appears  that,  though  a  member  be  suspended, 
his  right  of  reinstatement  continues  for  30 
days  upon  mere  request,  and  by  payment  of 
the  sums  In  default  Obviously,  a  forfeiture, 
not  acquiesced  in  may  not  be  successfully 
sustained  unless  the  member  has  been  ac- 
corded his  right  to  a  reinstatement  within 
the  30  days  prescribed  in  this  law,  for  until 
the  30  days  after  suspension  have  expired,  he 
may  acquire  his  former  status  as  a  mefhber 
of  tbe  order  without  medical  examination, 
and  without  sabmittlng  to  the  discretion  of 
the  council  thereon.  lu  this  view,  we  de- 
clared on  the  first  appeal  that  the  by-laws 
contemplated  notice  of  the  suspension  should 
be  mailed  to  Bange  at  his  regular  address 
that  he  should  be  accorded  his  right  of  re- 
instatement within  30  days  thereafter.  We 
said,  too,  that  If  the  notice  of  such  suspen- 
sion was  not  mailed  to  the  regular  address, 
bat  forwarded  to  him  and  actually  received 
by  him.  it  would  suffice  as  actual  notice  from 
the  order  of  his  suspension.  But  all  of  this 
was  said  in  contemplation  of  his  right  to 
have  30  days  to  procure  a  r^nstatement  if 
desired.  See  Bange  t.  Sup.  Council  Legion 
of  Honor.  128  Mo.  App.  461,  106  S.  W.  1092. 
If  both  the  notice  of  the  call  and  of  suspen- 
sion was  mailed  in  due  course  to  2637  Park 
avenue  St  Louis,  and  each  address  was 
-Bange's  regular  address,  then  Us  right  to 
r^nstatement  was  concluded  thereby  at  the 
end  of  80  days  from  the  date  of  snsp^udon. 
On  tbe  other  hand,  If  2637  Park  aTeuue,  St 
Lonia,  was  not  Bangtfs  regular  address  and 
tbe  notice  of  the  caU  and  suspension  was 
maOed  to  him  there  and  then  forwarded  to 
blm  at  Ohlcago,  it  must  appear  that  he  actu- 
ally recelTOd  saCb  notices,  In  order  to  con- 
d.nde  his  right  of  reinstatement, and  that  he 
lecdred  it  In  time  to  eoable  him  to  exercise 
his  right  of  reinstatement  within  80  days 
contemplated. 

[7]  Inatmctloos  numbered  8  and  5,  ^Ten 
by  the  court  of  its  own  motion  are  erroneous 
In  this  respect,  In  that  they  suggest  the  no- 
tice of  suspoirion  to  Baiu^  was  si^dent  it 
recdred  by  hln)  in  any  manner,  without  re- 
gard  to  time.  Obrion^  the  notice  must,  to 
fnlflU  the  office  of  condnding  a  forfdtore,  be 
an  official  <Hie  and  emanate  from  the  order. 
It  will  not  Boffice^  on  this  pham  of  the  cas^ 
■wben  a  l^al  snspenslon  Is  asserted  and  no 
uqnlesoence  Involved,  that  Bange  "had  no- 
tice of  said  Buapendon  in  some  other  way," 
<a  that  he  had  notice  "of  8o«fb  Buspoiston  in 
some  oOier  manner."  Tbe  question  here  is 
not  to  be  amfosed  with  that  of  acquiescing 


in  a  void  suspension  which  operates  as  an 
abandonment  of  the  order  and  insurance. 

Instruction  No.  9,  given  at  the  instance 
of  defendant,  deals  with  the  question  of  the 
notice  of  the  contribution  No.  132  being  mail- 
ed to  2637  Park  avenue,  St  Louis,  and  then 
forwarde4  to  2094  Wilcox  avenue,  Chicago, 
and  is  well  enough  In  so  far  as  this  matter 
is  concerned,  but  the  concluding  lines  of  the 
same  Instruction  deal  with  the  notice  of  the 
snspen^on  to  Bange,  and  as  if  it  was  mailed 
to  his  regular  address,  informing  him  of  such 
suspension.  Tbea  the  part  Italicized  Informs 
the  Jury  that  notice  of  suspension  would  suf- 
fice if  received  "in  some  other  manner." 
This  is  erroneous  for  the  same  reasons  as 
Q,bove  stated.  Moreover,  such  notice  of  sus- 
pension would  not  suffice  even  If  it  emanated 
from  defendant  and  was  mailed  to  the  St 
Louis  address  and  then  forwarded  to  Chica- 
go, in  event  the  SL  Louis  address  was  not  the 
regular  address  of  Bange,  unless  it  was  actu- 
ally received  by  him,  and  this,  too,  within  the 
30  days'  limit  prescribed,  to  tbe  end  of  en- 
abling him  to  seek  itibostatement  in  the  or> , 
der. 

[I]  Mudi  is  said  in  defendant's  Instruction 
No.  8  about  Bange's  intention  to  make  Chi- 
cago his  home.  All  of  this  should  be  elimi- 
nated, for  the  question  of  regular  address  is 
not  Identical  with  that  of  domicile,  which 
d^nds  on  intention.  This  was  pointed  out 
on  the  second  appeal.  See  Bange  v.  Sup. 
Coundl  Legion  of  Honor,  153  Mo.  App.  154, 
182  S.  W.  276.  The  words  "regular  ad- 
dress" refer  to  the  place  where  the  member 
would  be  likely  to  get  his  mall,  as  was  said 
on  the  first  ai^>eal.  See  Bange  v.  Sup.  Council 
Legion  of  Honor,  128  Mo.  App.  461, 105  S.  W. 
1092. 

[1, 10]  It  is  urged  that  defendant's  Instruc- 
tion No.  11  is  erroneous  but  we  are  not  so 
persuaded.  This  Instruction  pertains  alone 
to  the  second  defense  set  forth  In  the  an- 
swer ;  that  is,  It  treats  with  the  matter  of 
Bange's  acquiescence  In  his  suspenslou  from 
the  order,  and  that,  too,  even  though  It  was 
void,  for  the  omission  to  give  the  required 
notices  pertaining  to  the  call  of  contribution 
No.  182.  When  the  case  was  here  on  the  first 
appeal,  the  court  thus  expressed  its  views  on 
the  question  of  a  void  suspension  and  an  as- 
qulescCTce  thnein:  "It  is  the  doctrine  of 
this  court  as  well  as  of  the  tribunals  of  oth- 
er jnrlsdictions,  that  by  remaining  silent  aft- 
er he  Is  notified  of  a  void  expulsion  or  sus- 
pension, a  member  of  a  fraternal  society  will 
forfeit  his  rights  in  the  society,  including  his 
Insurance.  This  is  because  the  existence  of 
such  assodaUons  depends  on  tbe  prompt  pay- 
ment of  due^  and  they  would  be  destroyed  If 
members  wen  allowed,  after  a  suspension 
technically  Invalid,  to  retain  their  insurance 
without  paying  assessments.  As  has  been 
pointed  out  In  other  opinions,  such  a  rule 
would  put  a  suspended  member  on  a  better 
footing  than  an  active  one,  because  the  for- 
mer would  continue  to  enjoy  his  Insurance 
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without  paying  for  It;  whereas  the  latter 
would  pay.  Bange  died  In  March,  190S,  four 
or  five  months  after  hfa  suspension,  and 
seven  months  after  he  had  paid  any  dues.  If 
he  received  notice  of  the  action  of  the  coun- 
cil, and  did  nothing  In  the  premises,  nor 
treated  himself  as  a  member  of  the  order  and 
bound  to  contribute  to  its  burdefts,  no  re- 
covery can  be  had  on  his  benefit  certificate^ 
Glardon  v.  Sup.  Lodge,  50  Mo.  App.  45;  Mil- 
ler v.  Grand  Lodge,  72  Mo.  App.  499;  Su- 
preme Lodge  V.  Wilson,  66  Fed.  785  [14  C.  C. 
A.  264].  See  Bange  v.  Sup.  Council  Legion 
of  Honor  128  Mo.  App.  461,  475,  105  S.  W. 
1092.  Instruction  No.  11  was  given  In  con- 
formity with  this  view,  for  It  appears  that 
though  Bange  lived  four  or  five  months  after 
bis  suspension,  he  paid  no  other  contrlbutioils 
or  dues,  or  did  anything  signifying  an  Inten- 
tion to  further  affiliate  with  the  order.  The 
principle  pertaining  to  the  abandonment  of 
one's  rights  under  his  certificate  of  Insurance, 
through  acquiescing  in  a  void  suspension, 
proceeds  in  accord  with  the  precepts  of  mu- 
tual duty  which  obtains  between  the  co-con- 
tributors to  the  insurance  fund  and  In  sup- 
port of  the  order,  it  is  said  that  even  when 
an  expulsion  or  suspension  of  a  member  is 
void,  he  la  nevertheless  under  a  duty  to  his 
co-coutrlbutorB  to  affirm  or  disaffirm  the  act 
of  expulsion  or  suspension  within  a  reason- 
able tlm^  and  this,  too,  In  some  distinct  man- 
ner under  the  circumstances.  See  Mulroy  v. 
Sup.  Lodge,  28  Mo.  App.  463 ;  1  Bacon,  Bene- 
fit Societies  (3d  Ed.)  104;  Slater  t.  Sup. 
Lodge,  76  Mo.  App.  8S7;  Lavin  v.  Grand 
Lodge,  112  Mo.  App.  1,  86  S.  W.  600.  There- 
fore, where  such  suspended  member  takes  no 
step  of  any  kind  to  secure  his  reinstatement, 
allows  contributions  which  had  accrued  and 
were  payable  prior  to  the  date  of  his  expul- 
sion to  remain  unpaid,  and  neither  tenders 
such  contributions,  nor  any  subsequently  ac- 
cruing contribution  and  dues,  he  must  be 
treated  as  having  acquiesced  in  and  consented 
to  the  sentence  of  expulsion  or  suspension  and 
thereafter  abandoned  the  order  and  his  Insur- 
ance contract  therewith.  See  1  Bacon  Benefit 
SodetieB  (3d  Ed.)  i  104,  and  authorities  su- 
pra. But  it  is  urged  defendant's  Instruction 
No.  11  authorizes  the  jury  to  find  an  acquies- 
oence  on  the  part  of  Bange  in  a  void  su^n- 
Blon,  even  though  he  received  no  notice  di- 
rectly from  the  order  that  he  was  suspended. 
The  matter  of  a  void  8uspen8i(m  presupposes, 
of  course,  irregularltlra  throughout,  and, 
among  other  things,  that  a  notice  of  such 
suspension  was  not  transmitted  to  the  Insur- 
ed as  it  should  have  been.  This  being  true, 
the  instruction  should  not  be  condemned  for 
falling  to  require  the  Jury  to  find  the  insured 
had  received  notice  of  suspension  from  the 
order  directly ;  for  If  he  actually  knew  the 
fact  pertaining  to  it,  and  acquiesced  thra^ 
through  discontinuing  the  payment  of  con- 
tributions or  further  attempting  to  affiliate 
and  by  treating  the  insurance  contract  as 


abandoned,  it  is  immaterial  bow  such  knowl- 
edge was  obtained.  It  Is  to  be  observed  that 
instruction  No.  11  requires  the  Jury  to  find 
that  Bange  received  "knowledge"  of  the  fact 
of  the  suspension,  and  was  thereafter 
"aware"  of  It.  These  words  as  employed  in 
the  context  imply,  of  course,  that  the  insur- 
ed knew  the  fact  of  his  purported  suspension, 
which,  of  course,  is  more  than  to  say  he  had 
heard  a  mere  rumor  to  that  effect  There 
can  be  no  doubt  that,  if  Bange  knew  that  he 
was  declared  suspended  as  for  the  nonpay- 
ment of  contribution  No.  132,  and  with  this 
knowledge  thereafter  acquiesced  therein  un- 
til he  died  four  or  five  months  later,  sudi  ac- 
quiescence should  be  treated  as  an  abandon- 
ment by  him  of  his  rights  In  the  premises, 
and  this,  too,  notwithstanding  that  he  acquir- 
ed ^ch  knowledge  of  the  suspension  from 
some  other  source  than  the  order  Itselt  In 
this  connection  see  Eonta  v.  St  Louis  Stock 
Exch.,  189  Ho.  26.  87  S.  W.  969,  where  It  ap- 
pears the  expelled  member  was  declared  to 
have  acquiesced  In  his  expulsion  after  bav< 
ing  received  nottoe  firom  a  friend  who  merely 
told  him  of  it,  and  without  it  appearing  that 
notice  was  conv^ed  to  him  to  that  effect  by 
the  association. 

An  amended  answer  was  filed  In  the  case 
after  its  remand  on  the  former  appeal.  Hie 
averments  of  fact  In  this  answw  are  meager. 
It  should  be  mough  to  merely  suggest  an 
amendmoit  If  defendant  is  so  advised,  it 
may  file  an  amended  answer  before  a  retrial 
of  the  cause. 

For  the  errors  in  the  instructions  above 
pointed  out,  the  Judgmoit  should  be  reveraed, 
and  the  canee  remanded.  It  la  so  ordraeO. 

RETNOLDB.  P.  J„  not  fllttlns;  ALLB>*. 
J.,  concurs. 


CLARK80N  v.  LAIBLAN  et  al. 

(St  Lonia  Court  of  Appeals.    MissourL  Dec 
2,  1913.) 

1.  iNJUHcnon  (I  99*)— Subjects  of  Pbotec- 
Tioii— Pbbsonai.  RiaHi>— Occupation. 

A  man's  occupation  partakes  of  the  char- 
acter of  property  entitled  to  the  protection  of 
an  injunction. 

[Ed.  Note.— For  other  casoL  see  Injnnctfon, 
Cent  Dig.  I  172;  Dec^  DlgTli  »9.*3 

2.  iNJUKcnoN  (I  101*)— PKSSONai;  Right— 

ImXRFEBENCB  OF  LABOR  TJNION. 

A  conspiracy  of  officers  of  a  local  trade  nn- 
loa  to  interfere  with,  and  their  actual  interfer- 
ence with,  the  pursuit  of  plaintiff's  business  by 
a  threat  to  his  employer  to  order  a  strike,  where- 
by plaintiff  lost  bis  position  aa  foreman  and  suf- 
fered the  cancellation  of  a  snbcontract  to  bis 
sutratantial  injury,  might  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  fl  174,  176;  DecTDlg.  |  lOL*] 

8.  CONSPIBACT  (S  1*)— ELEHxnrs— Injubt. 

A  combination  of  two  or  more  persons  by 
some  concerted  action,  either  for  the  purpose  m 
accomplishing  an  unlawful  act  or  fOr  the  pnr- 


•For  oUiw  cuea  ■oe  ume  topic  and  section  NUMBER  to  Dec  Dig.  A  Am.  Dlf .  Key-Ko.  Series  *  Bap'r  Indi 


Digitized  by 


Google 


Ifo.) 


OLARKSOK  T.  liAIBIiAN 


m 


pose  of  TOOonpIisUKK  a  tavtul  act  fay  imlaw 
fi^  means,  OMStitutes  a  conspiracy. 

[Ed.  N«to.— For  •other  -oaseB,  nee  Oonspiracy, 
Cent  Dig.  U  l-S?  Dec  &lg.  f  1.* 

For  otlMT  definitions,  see  Words  and  Phrases, 
TOL  2.  pp.  145ir-1461;  ToL  8,  p. 

4.  CONSPCKAOV  ({  8*>~El.E>IEHTa— InJTOT  T« 

Business  orOocdpxtion. 

Sinoe  a  >iBan'B  oocopation  partahes  of  the 
diaracter  of  ipvoperty,  4ind  since  3ie  is  entitled  to 
life,  liberty,  and  pursuit  of  happinees  so  long  «b 
he  does  not  intrinse  upon  the  rights  of  others, 
it  is  unlawful  for  several  persons  to  coupire 
togetber  to  oppress  tiim  throach  substantial  in- 
jury to  bis  iawfol  ttudnees  «r  means  of  Uveli- 
bood,  «B  by  -coercing  his  env^oyer  to  discbarge 
him  and  to  -cancel «.  saboontiact. 

[Ed.  Note.— For  other  cases,  see  Conspbacy, 
Cent  Di«.«  7-11;  Dec.  IMg.  f  8*1 

5.  W«Bi»  AND  Phbases— "Boycott." 

A  "iMVcott**  4b  a  oombfnation  of  sevoral  per- 
sons to  cause  a  loss  to  a  tUrd  person,  by  coerc- 
ing others  to  withdraw  tbeir  boainess  4iirough 
threats  that,  unless  a  c«npUance  with  their 
demands  da  made,  they  wiU  cause  loss  «r  injury 
to  bsm ;  -sr  an  organlsatlaB  to  fonn  ani  ezdude 
a  pecaon  irom  bnsfneas  rdatlma  by  intimidation 
and  «ther  acts. tending  to  Tiolence,  theseby  caus- 
ing Um  through  fear  of  injury  to  submit  to 
dictation  in  the  >management  of  ola  affairs. 

{iEd.  Mote.— For  other  definitions,  see  Worda 
■and  Pbsasea,  voL  1.  pp.  865,  866;  woL  8,  p. 
7002.1 

a  Imnmancrrr  <S  114»)-fiUBjw)TB  <m  Pboteo- 

TIOW— IimtBBEBENCK  WITH  EHFLomiENT  — 
PbB8«KS  LufiLE. 

The  rules  -of  a  local  union,  of  which  defend- 
ants wese  officers,  lorbatfe  the  employment  of 
onioB  weiifcmen  before,  with,  or  to  follow  non- 
union workmen,  unless  specially  authorized; 
and  Its  tmsincss  agent,  <fliarged  with  enforcing 
its  regatotiona,  ^x>erced  .plaintiff's  employer  by 
threat  ot  a  ntmke,  so  that  plaintiff  lost  his  job 
as  foreman  and  also  lost  a  subcontracL  Held, 
that  as  t&e  agent's  acts  were  done  under  the  es- 
tablished xeguladons  and  -customs  of  Che  union, 
its  other  officen  were  also  jpiilty  of  a  conspiracy, 
and  ilwaU  be  -enjoined. 

[Ed.  Note.— F«r  other  cases,  see  Injunction, 
Cent  Dig.  m  202-220;  Doc  Dig.  S  114.»] 

Appeal  frOBB  St  Louis  Circuit  Court;  En- 
j^e  McQoiUio,  Jud^. 

InJunctlOB  br  Xames  Clarksoa  against 
Frederick  Lai  bias,  or  Frederick  Lalbly,  and 
others.  Decree  for  plaintiff,  and  defendants 
appeal.  Afflrmed. 

T.  J.  Bowe,  Tfaoe.  J.  Bowe,  Jr.,  and  Henry 
Bowe.  ail  of  St  Lonls,  for  appellants.  Al- 
fa^ B.  Hansman,  of  St  Louis,  for  re^nd- 
mt 

NOBTONI,  J.  This  la  a  suit  In  equity 
for  Injnnctire  relief.  The  finding  and  de- 
cree were  for  plaintiff,  and  defoidanta  pros- 
ecute the  appeal. 

Plaintiff  Is  a  journeyman  roofer  by  occn- 
pation,  and  defendants  are  the  business 
agent  and  officers  of  an  unincorporated  or- 
ganization known  as  Local  Union  No.  1  of 
the  International  Brotlierhood  of  Composi- 
tion Boofers,  Damp  and  Waterproof  Work- 
ers of  St  Louis,  Mo.  This  organization  of 
which  defendants  are  members  Is  afilUated 
with  a  central  organization  known  as  the 
Building  Trades  Council  in  the  dty  of  St 


Louis.  At  the  time  complained  ot  defend- 
ant Frederick  Lalblan,  or  Lalbly,  was  pres- 
ident of  Local  Dnlon  No.  1,  while  defendant 
Eagene  Morlarlty  was  vice  president  there- 
«f;  and  d^endant  Michael  McCarthy  was 
recording  secretary  and  Michael  Shannon,  its 
financial  secretary;  Edward  3.  McCarthy, 
Its  treasurer;  William  Holsteln,  its  door- 
keeper; and  defendant  Patrick  F.  Garvey,  it*, 
business  agent  The  several  other  defend- 
ants named  in  the  bill  were  memVers  of  the 
executive  committee  of  such  local  union. 
These  defendants  were  all  members  of  the 
voluntary  association  known  as  Local  Ui^od 
No.  1,  and,  as  before  said,  were,  through  It, 
abated  with  the  Central  Building  Trades 
Oo«DClL  All  of  the  building  trades,  save 
the  bricklayers  of  the  city  of  St  Louis,  were 
affiliated  together  in  the  Building  Trade» 
Council  but  Local  Union  No.  1,  of  which' 
Chese  defendants  are  members,  was  consti' 
tuted  solely  through  the  co-operation  and 
affiliation  of  members  engaged  in  the  occu- 
pation of  jouraeymen  composition  roofers. 

It  appears  that  plaintiff  had  been  a  mem- 
ber of  Local  Union  No.  1  from  1903  to  1906, 
that  then  be  was  a  journeyman  waterproof 
;  roofer,  and  eligible  to  membership  therein. 
In  1906  he  embarked  in  the  roofing  business 
on  his  own  behalf,  and  became  an  employer 
of  journeymen  roofers,  which,  under  the 
rules  of  the  union.  Ipso  facto  terminated  his 
;  membership  therein.  While  thus  engaged  as 
a  contracting  roofer,  plaintiff  employed  only 
members  of  Local  Union  No.  1,  and  complied 
'  with  all  of  its  rules.  In  the  latter  part  of 
January,  1909,  plaintiff  sold  out  his  business 
to  the  St  Louis  Booflng  Company  and  was 
employed  by  the  general  manager  of  that 
concern  as  a  roofer.  He  worked  one  day  tor 
that  company  and  was  laid  off.  Thereupon 
Mr.  Holland,  the  manager  of  St  Lonis  Boof- 
lng Company,  sent  word  from  bis  office  to 
the  shop  foreman  that  plaintiff  should  be 
placed  in  charge  of  a  gang  of  men  as  fore- 
man at  60  cents  per  hour.  On  the  morning 
of  February  21,  1909,  plaintiff  appeared  at 
the  shop  of  the  St.  Louis  Roofing  Company 
and  reported  for  work  to  the  foreman.  De- 
fendant Patrick  F.  Garvey,  business  agent 
for  Local  Union  No.  1,  was  at  the  shop  of  the 
St  Louis  Roofing  Company  at  the  time,  as 
was  his  custom,  for  it  is  said  he  was  pres- 
ent there  every  morning  to  see  that  uo  non- 
union workmen  were  given  work  In  pref- 
erence to  those  who  were  members  of  the 
union.  The  foreman  of  the  St  Louis  Roofing 
Company  handed  a  yellow  slip  of  paper  to 
plaintiff,  Indicating  his  position  as  foreman 
of  a  gang  of  roofers  to  which  he  had  been 
assigned  by 'Mr.  Holland,  the  general  man- 
ager. When  defendant  Garvey,  business 
agent  of  the  union,  saw  plaintiff  in  posses- 
sion of  the  yellow  slip,  be  Inquired  of  Haley, 
the  shop  foreman,  whether  or  not  all  of  the 
other  men  there  in  attendance  were  to  be 
given  work  that  morning,  and  Haley  replied 
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In  the  negaUve.  Thereupon,  Garrey  said  to 
Haley,  "This  m^wi  (meaning  plaintiff)  don't 
go  to  work  either  then."  In  obedience  to 
Garrey's  command,  Haley  took  from  plain- 
tiff his  yellow  slip  of  paper  and  dispensed 
with  his  services  as  foreman.  Plaintiff  and 
Garvey  then  entered  into  a  conversation 
about  plaintiff  joining  the  union.  On  the 
following  night,  plaintiff  applied  to  Local 
Union  No.  1  for  membership  therein  and  was 
present  In  the  ante  room,  waiting  action  on 
his  application.  AU  of  the  defendants  here 
were  at  that  meeting,  unless  it  he  Hurley, 
and  it  appears  they  considered  plaintifTs  ap- 
plication for  membership,  but  deferred  action 
thereon.  Soon  thereafter,  plaintiff  submitted 
another  application,  but  it  Is  said  it  was  re- 
jected, and  plaintiff  was  advised  by  defend- 
ant Garvey  that  this  was  because  he  had 
applied  to  the  office  through  Mr.  Holland 
for  work  instead  of  coming  to  the  shop  where 
Garrey  was  stationed. 

Thereafter,  on  March  16,  1909,  plaintiff  en- 
tered  Into  a  contract  with  St  Louis  Roofing 
Company  to  roof  a  building  to  be  occupied 
by  the  Rohan  Boiler  Works,  and  14  bouses 
In  Parkview.  He  entered  upon  this  work  as 
Bobcontractor,  and  on  March  20th,  just  as  he 
was  completing  the  task  of  roofing  the  build- 
ing to  be  occupied  by  the  Rohan  Boiler 
Works,  defendant  Garvey  called  upon  him 
there  and  inquired  what  plaintiff  was  doing. 
Plaintiff  informed  Garvey  he  was  roofing  the 
building  as  subcontractor  for  the  St  Louis 
Roofing  Company,  whereupon  Garvey  said  to 
plaintiff,  "You  know  we  ain't  going  to  let  yon 
do  that"  And  plaintiff  said  in  reply,  "I 
don't  see  why.  I  tel^^oned  for  men  and  you 
wouldn't  send  tbem  to  me,  and  I  couldn't 
leave  the  job  go."  To  this  Garvey  replied, 
"Well*  if  they  (St  Louis  Roofing  Company) 
give  you  any  more  work  Monday  morning, 
I  will  call  every  man  away  from  the  SL  Lou- 
is Roofing  Company."  It  is  in  evidence  that 
the  St  Louia  Roo^  Company  employed  at 
the  time  from  75  to  100  union  men,  irtio  were 
members  of  Local  Union  No.  1,  of  which  Gar^ 
W  was  the  business  agent  This  conversa- 
tion between  Garvey  and  plaintUf  occurred 
on  Saturday  afternoon,  and  fanmediately 
thereafter,  Garvey  called  Mr.  Holland,  man- 
ager of  the  St  Louis  Roofing  Company,  over 
the  tel^bone  and  made  an  appointment  stat- 
ing, according  to  the  evidence  of  Mr.  Hol- 
land, "that  there  was  trouble  on  account  of 
Mr.  Glarkson  subcontracting,  and  that  If  we 
didn't  change  ttie  arrangement  that  "he  would 
pull  all  the  mea  off  or  there  would  be  a 
strike  of  100  men  Monday  morning,  some- 
thing to  that  eltecf*  Mr.  Holland  c<mtinued, 
"He  (Garvey)  came  up  to  the  office  about 
0  o'clock,  I  gaeas  it  was,  and- we  talked  the 
matter  over  and  decided  that  we  wouldn't 
subcontract  to  Mr.  Clarkscm  (the  plaintiff)." 
Holland  says  that,  while  he  could  not  state 
the  precise  conversation  between  him  and 
Garv^,  Garvey  said,  in  effect,  that  a  strike 
would  be  declared  If  he  continued  his  con- 


tracts with  plaintiff.  Because  of  this  threat, 
M!r.  Holland,  for  St.  Louis  Roofing  Company, 
called  off  and  canceled  the  contracts  with 
plaintiff  for  the  roofing  of  the  14  houses  in 
Parkview,  and  plaintiff  was  therefore  unem- 
ployed for  a  considerable  time.  The  evidence 
of  Holland,  manager  of  the  St  Louis  Roofing 
Company,  is  that  that  company  had  in  its 
employ  from  75  to  100  union  men,  members 
of  Local  Union  No.  1,  at  the  time,  and  tiutt 
Its  business  was  pressing,  that  the  contracts 
with  plaintiff  were  called  off  and  its  business 
relations  with  him  terminated,  because  he 
knew  Garvey  was  the  business  agent  of  the 
union,  and  was  in  a  position  to  entail  loss 
upon  the  St  Louis  Roofing  Company  If  the 
demand  were  not  complied  with. 

It  appears  that  there  are  about  225  roofers 
In  all  In  St  Louis  and  all  but  about  twmty 
of  them  belong  to  the  union.  Nearly,  or 
about,  one-half  of  this  number  were  in  the 
employ  of  the  St  Louis  Roofing  Company  at 
the  time.  Moreover,  it  appears  that  90  per 
cent  of  all  of  the  men  oigaged  In  the  various 
building  trades,  save  bricklayers,  are  mem- 
bers of  Qie  various  tndUUng  trades  local 
unlonB,  whldt  are  »iffi»wt4wi  t(«ether.  It  does 
not  appear  that  any  of  the  defendants  per- 
sonally, save  Garv^,  Interfered  with  plain- 
tiff, or  that  they  personally  threatened  his 
emplosee,  the  St  Louis  Roofii^  Company, 
but  the  case  concedes  fliat  Garvey  was  the 
business  agent  of  the  union  of  which  the 
other  defendants  were  otBoen.  It  appears, 
too,  that  Garvey  and  others  constitDted  a 
committee  of  dd^^ates  whi<di  represented 
Local  Union  No.  1,  of  which  tlie  other  de- 
fendants are  officers,  in  the  Central  Trades 
CoundL  It  Is  in  evidwce,  too,  ttiat  no  one 
of  the  mechanics  affiliated  with  the  Btdlding 
Trades  Council,  whether  through  Local  Unlcm 
No.  1  to  which  the  roofers  belonged  or  oUi- 
era,  is  pomitted  to  work  with,  bef(we.  or 
after  any  nonunion  man,  on  pain  of  a  fine  or 
other  pmalty  to  be  imposed.  Moreover,  It 
appears  that,  under  the  rules  of  the  union 
in  force  at  the  time,  any  employer  who  em- 
ploys nonunion  men,  without  the  consent  of 
the  union  to  which  defmdants  belonged,  Is 
subject  to  a  fine  wblch  the  union  will  Impose, 
and  which  must  be  paid  before  the  embargo 
thus  levied  is  raised  and  the  union  men  per^ 
mitted  to  engage  again  In  his  service^ 

[1,2]  It  eppean  tliat  defendant  Oorr^ 
had  been  the  business  agent  for  Local  Dnim 
No.  1,  of  whldi  his  codefoidantB  are  officers, 
for  a  number  of  years^  and  visited  the  shop 
of  the  St  Louis  Roofli^  Gconpany  and  bthos 
mgaged  In  that  bnalness  daily.  Among 
othOT  tilings,  it  was  the  dn^  of  Garvey  to 
see  that  none  but  union  men  were  permitted 
to  work,  without  qiecial  permission  from 
himself  or  the  union.  Among  other  things, 
plaintiff  testifies  that  Garvey  Informed  him 
that  he  "could  stay  at  his  own  little  busi- 
ness,"— that  is  the  bucdness  wUtdi  he  hud 
Uieretofoie  sold  out.  And  It  anisars  dear 
enoi^  that  Garv^'s  threats  communicated 
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first  to  tbe  foreman  and  then  to  the  manager 
of  plalatilTa  employer  caused  him  to  lOBe 
his  position  as  a  foreman  of  tbe  gang,  and 
afterwards  occasioned  the  cancellation  of  his 
several  contracts.  Besides  the  testimony  of 
the  manager  of  the  St  liouis  Booflng  Com- 
pany that  he  canceled  plaintiff's  contracts  in 
order  to  obviate  the  trouble  and  loss  which 
would  be  entailed  as  a  result  of  Garvey's 
"polling  off  his  men,"  or  ordering  a  strike, 
plaintiff  teetlfled,  "Mr.  Holland  told  me  that 
they  was  too  busy  to  have  any  trouble  and  he 
says,  *I  will  have  to  take  them  contracts 
away  from  yoo.' "  None  of  the  defendants 
took  the  stand,  and  the  case  rests  alone  up- 
on the  evidence  of  plaintiff  and  his  several 
witnesses,  who  fully  corroborate  him  through- 
out. Obviously  the  court  did  not  err  in  de- 
creeing  a  perpetual  Injunction  against  all  of 
the  defendants  on  this  evidence.  It  Is  cer- 
tain that  a  man's  occupation,  whether  it  be 
that  of  a  roofer,  laborer,  or  what  not.  per- 
takes  of  the  character  of  property,  and  he  is 
entitled  to  have  it  protected  by  Uie  process 
of  injunction,  when  other  persons  confeder- 
ate and  conspire  to  and  actually  interfere 
with  its  prosecution  In  such  a  manner  as  to 
work  substantial  Injury  upon  him.  A  re- 
cent Judgment  of  our  Supreme  Court  is  au- 
thority in  point  to  this  effect.  See  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  421,  114 
S.  W.  997,  22  L.  R.  A.  (N.  S.)  607, 128  Am,  St 
Bep.  492.  Here  It  appears,  and  this  too, 
without  contradiction,  that  Garvey  repre- 
sented the  other  defendants,  all  of  whom  are 
officers  of  Local  Union  No.  1,  in  threatening  to 
pull  off  the  union  men  employed  by  plaintiff's 
employer,  the  St  Louis  Roofing  Company, 
unless  it  terminated  all  beneficial  business 
relations  with  plaintiff.  Tbe  evidence  is 
abundant  that  Garvey  was  acting  within  the 
scope  of  bia  authority  aa  business  agent  of 
the  union,  and  carrying  out  both  the  letter 
and  the  spirit  of  its  rules  and  regulations  In 
so  doing.  It  Is  certain  that  neither  one  man 
nor  a  multitude  organized  together  have  the 
right  to  coerce  an  employer,  through  threats 
to  impair  his  business  or  cause  a  loss  to  him, 
to  discharge  another  person  from  his  serv- 
ices. See  Swalne  t.  Blackmor^  75  Mo.  App. 
74. 

[S,  4]  Because  a  man's  occupation  partakes 
of  the  <Aaracter  of  property,  and  for  the  rea- 
son, too,  that  every  one  enjoys  the  right  to 
life,  liberty,  and  the  pursuit  of  happiness  so 
long  as  he  does  not  Infringe  upon  the  il^ts 
of  others.  It  Is  unlawful  for  several  persons 
to  otfifederate,  conqiire,  co-operate  together, 
to  the  end  of  oppressing  another  through 
substantial  injury  from  prosecuting  his  law- 
ful means  of  livelihood.  Door  Ca  v.  Fuelle, 
215  Mo.  421,  114  S.  W.  997,  22  L.  B.  A. 
(N.  S.)  607.  128  Am.  St  Rep.  492.  It  is  cer- 
tain tiiat  a  combination  of  two  or  more  per- 
sons by  some  concerted  action,  either  for  the 
purpose  of  accomplishing  an  unlawful  act  or 
for  Uie  purpose  of  aocon^illsliing  a  lawful 
unlawful  means,  constitutes  a  con- 


spiracy. See  State  v.  Dalton  &  Fay,  134  Mo. 
App.  517,  114  S.  W.  1132.  Here,  though  the 
organization  of  the  union  and  the  member- 
ship therein  were  entirely  proper  and  lawful, 
the  end  sought  to  be  achieved  In  coercing 
plaintiff's  employer  to  discharge  him  and  to 
terminate  and  refuse  further  beneficial  busi- 
ness Intercourse  with  him  was  unlawful. 
Therefore,  the  confederation  being  present,  a 
conspiracy  against  the  rights  of  plaintiff 
appears  well  established. 

[fi]  In  this  connection  it  Is  pertinent  to 
copy  tbe  definition  of  a  boycott  recently  ap- 
proved by  our  Supreme  Court,  for  It  reflects 
the  principle  involved  In  the  judgment  in  the 
Instant  case.  "A  boycott  may  be  defined  to 
be  a  combination  of  several  persons  to  cause 
a  loss  to  a  third  person  by  causing  others 
against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse  throng 
threats  that,  unles^  a  compliance  with  their 
demands  be  made,  the  persons  forming  the 
combination  will  cause  loss  or  Injury  to  Mm ; 
or  an  organization  formed  to  exclude  a  per- 
son from  business  relations  with  others  by 
persuasion,  Intimidation,  and  other  actSi 
which  tended  to  violence,  and  thereby 
cause  bim  tiirough  fear  of  resulting  In< 
jury  to  submit  to  dictation  In  the  man* 
agement  of  his  affairs.  Such  acts  con- 
stitute a  conspiracy,  and  may  be  restrained 
by  injunction.  •  ♦  •  All  the  authorities 
hold  that  a  combination  to  injure  or  destroy 
the  trade,  buedness,  or  occupation  of  another 
by  threatening  or  producing  injury  to  tb» 
trade,  business  or  occupation  of  those  who 
have  business  relations  with  him  is  an  un- 
lawful conspiracy  regardless  of  the  name  by 
which  It  is  known,  and  may  be  restrained  by 
injunction."  Door  Co.  v.  Fuelle,  215  Mo. 
421,  446,  447,  114  8.  W.  997,  1003  (22  L.  R.  A. 
[N.  S.]  607,  128  Am.  St.  Rep.  492). 

[I]  The  evidence  reveals  that  the  rules  and 
r^ulatlons  of  the  union,  with  which  all  of 
defendants  were  affiliated  and  In  which  they 
occupied  the  several  offices,  forbade  the  em> 
ployment  of  nonnnion  workmrai  either  be- 
fore, with,  or  to  follow  union  workmen,  un- 
less spedally  authorized.  Moreover,  it  ap- 
pears to  be  tbe  duty  of  the  business  agen^ 
defendant  Garvey,  to  proceed,  as  tbe  repre- 
sentative of  the  union  and  its  members,  to 
enforce  the  regulations  in  respect  of  mtUx 
matters.  This  being  true,  it  is  entirely  clear 
that,  though  Garvey  was  tbe  only  one  of  the 
defendants  actively  pursuing  the  plaintiff 
and  coercing  his  employer,  he  did  so  at  tbe 
behest  of  all  under  the  established  rela- 
tions and  customs  of  the  union. 

It  seems  to  be  tacitly  conceded  in  the  brief 
that  a  case  is  made  against  Garvey,  but  it  is 
argued  that  the  evidence  falls  to  show  he 
was  authorized  to  call  a  strike  or  "pull  off 
the  men,"  as  he  threatened.  It  appears 
plaintiff  had  been  a  member  of  the  union 
theretofore,  and  that  Mr.  Holland,  manager 
of  the  St  Louis  Roofing  Oompany,  bad  em- 
ployed its  nmobers  for  y«us.   Both  of  these 
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witnesses  testiiled  that  Garvey  possessed  au- 
thority In  this  behalf;  and,  indeed,  the  en- 
tire evidence  affords  a  strong  Inference  to 
that  ^ect  The  court  was  certainly  justi- 
fied In  finding  such  to  be  the  fact  Moreover, 
mie  39  In  the  book  of  rules  of  the  Building 
Trades  Council,  which  was  Introduced  In  evi- 
dence without  objection,  provides  that  no 
member  of  any  trade  aflSliated  with  the  coun- 
cQ  shall  be  permitted  to  work  on  any  job  de- 
clared unfair,  and  must  cease  work  tiiereon 
at  the  call  of  any  duly  authorized  business 
agent.  Though  we  regard  the  evidence  suffi- 
cient without  reference  to  this  rule  on  the 
score  of  Garvey's  authority,  such  authority 
Is  certainly  set  forth  with  clearness  therein. 

The  judgment  against  all  of  the  defendants 
should  be  affirmed.   It  Is  so  ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  3^  con- 
cat. 


CLARKSON  T.  GARVBT  et  aL 

(St.  Louie  Court  of  Appeals.   Missouri.   Dec  2, 
1913.) 

1.  Appeal  and  Ebbob  538*)— Becobd  — 
What  ConanrnTw  —  OPxmoN  of  Tbul 
Judge. 

A  written  opinion,  prepared  by  the  trial 
jadge  on  snstainlng  a  motion  for  a  new  trial,  to 
be  available  as  disclosing  the  gronods  for  which 
new  trial  was  granted  mart  have  been  spread  of 
record  in  the  ease. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2889,  240a;  Dee.  Dig.  | 
B33.*] 

2.  APPEAL  AND  Ebbob  (8  706*)— Rbtiew~Dis- 

CBBTION  OF  TBIAL  CotTBT  —  GbANTINQ  NEW 

Tbxal. 

upon  a  record  showing  only  that  motions 
for  a  new  trial  made  all  the  defendants  were 
soBtained  and  a  new  trial  ordered,  the  case  Is  to 
be  reviewed  with  reference  to  the  gronnda  for 
new  trial  set  forth  in  the  motion  therefor,  and 
the  award  of  a  new  trial  must  be  sustained  It 
the  granting  of  it  on  any  one  of  such  grounds 
was  a  proper  ezerdse  of  the  court's  discretion. 

[Ed.  'Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  2944-2947;  Dec  Dfg.  | 
706.*] 

3.  Appeal  and  Ebbob  rt  979*)- New  Trial 

8 72*)  —  Review  —  Discretion  op  Tbial 
oubt^Insufficienct  of  Evidence. 
It  is  proper  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  an  award  of  a  new  trial  on 
that  ground  should  be  sustained,  unless  there  ap- 
pears an  abuse  of  judicial  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8871-8873.  3877;  Dec.  Dig. 
1  979:*  New  Trial,  Cent  Dig.  H  146-148; 
Dec  Dig.  I  72.*] 

4.  New  Tbial  d  72*)— Geouhds— Weight  of 

Evidence. 

The  award  of  but  one  new  trial  will  not 
be  disturbed  on  appeal  as  for  abuse  of  discre- 
tion, where  there  is  in  the  record  substantial 
evidence  in  favor  of,  or  such  as  wiil  sustain,  a 
verdict  for  the  party  to  whom  the  new  trial  ia 
granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  14&-148;  Dec.  Dig.  }  72.*] 


5.  GoNSPiBAOT  Q  19*)— AonoN— Bdsdkii  or 
Pboof. 

In  an  action  against  the  baslness  Agent 
and  other  officers  of  a  local  union  for  conspira- 
cy, the  plaintUE  had  the  burden  of  proof 
throDghont  to  show  that  the  other  defendants 
conspired  with  or  were  responsible  for  or  rati- 
fied the  business  agenf  s  acts. 

[Ed.  Note.— For  other  cases,  See  Conspiracy, 
Cent  Dig.  H  20,  26;  Dec  EHg.  S  19-*] 

6.  New  Trial  (S  78*>— Fnm  oB  Sbooitd  Ho- 

TioN— Statutes, 

Under  Rev.  St  1909,  |  2023,  providing  that 
only  one  new  trial  shall  be  allowed  to  either 
party,  except  where  the  triers  of  the  fact  shall 
have  erred  in  a  matter  of  law,  or  where  the 
jury  is  gallty  of  misbehavior,  the  rule  is  that 
If  one  verdict  has  been  set  aside  on  the  ground 
of  the  insufficiency  of  the  evidence,  a  second 
verdict  cannot  be  set  aride  for  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  S|  162-16S ;  Dec  Dig.  i  78.*] 

7.  Nkw  Tbial  (J  78*)  —  Qboukds— Insufii- 
oiENOT  OF  Evidence. 

Under  Rev.  St  1900,  t  2023,  which  pro- 
vides that  only  one  new  trial  shall  be  allowed 
to  either  party,  except  tghen  the  triers  of  tlie 
fact  shall  have  erred  In  a  matter  of  law,  or 
when  the  jury  shall  be  gailty  of  misbehavior, 
the  trial  conrt  may  grant  one  new  trial  to  ei- 
ther party  upon  the  ground  of  the  insufficiency 
of  the  evidence,  or  that  the  verdict  la  against 
the  weight  of  the  evidence,  regardless  of  the 
number  of  new  trials  that  may  have  been  there- 
tofore granted  to  tlie  same  party  npon  other 
gronnds. 

[Ed.  Note.— For  other  cases,  see  New  TriaL. 
Cent  Dig.  H  162-165 ;  Dec.  Dig.  t  7a*] 

8.  New  Tbial  ({  72*)— qaopirog— 8  uffiuim- 

OT  OF  Evidence. 

In  an  action  against  the  business  agent  of 
a  local  union  for  conspiracy  by  threatening 
plaintiff's  employer  with  a  strike,  whereby 
plaintiff  lost  his  jot>  and  also  a  subcontract  evi- 
dence held  suffident  to  support  a  verdict  for 
defendant,  if  it  shonld  be  found  so  that  the 
court  did  not  abuse  its  dieeretlon  in  granting 
him  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  146-148;  Dec  Dig.  i  72.*] 

Appeal  from  8t  Louis  Gircidt  Court;  J. 
Hugo  Grimm,  Judge. 

Injtmction  by  James  Xj.  Clarkson  against 
Patrick  F.  Gairey  and  others.  Prom  an 
order  setting  aside  a  verdict  for  plaintiff  and 
granting  defendants  a  new  trial,  plaintiff  ap- 
peals. Affirmed  and  cause  remanded,  wltb 
direction  to  proceed  with  a  new  trial. 

Albert  E.  Hausman,  of  St.  Louis,  for  ai^ 
pellant  T.  J.  Rowe,  Thos.  J.  Rowe,  Jr.,  and 
Henry  Row^  all  of  St  Louis,  for  respond- 
ents. 


NORTONI,  J.  This  Is  a  smt  for  both  ac- 
tual and  punitive  damages  said  to  have'ao- 
cmed  to  plaintiff  throng  the  wroi^fol  con- 
duct of  defendants  in  coercing  his  discharge 
from  service,  and  causing  the  breach  of  cer- 
tain contracts  by  another,  to  his  detriment 
Plaintiff  recovered  at  the  trial,  but  the  court 
sustained  defendants'  motions  for  a  new  trial 
and  set  the  verdict  aside.  The  appeal  Is 
prosecuted  by  plaintiff  from  the  order  of  the 
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conrt  setting  aside  ttie  verdict  and  grantliig 
defendants  a  new  trlaL 

Plaintiff  la  a  journeyman  composition  roof- 
er by  oceuiMtlon,  and  defendants  are  all 
members  and  officers  of  Local  Union  No.  1, 
International  Brotherhood  of  CompositicNi 
Roofers,  Damp  and  Waterproof  Viovksrs  of 
Bt  liOtds,  Missouri.  This  organization  is  a 
Ti^nntary  one  and  unincorporated.  It  seems 
to  be  a  branch  and  is  affiliated  with  the 
Building  Trades  Council  of  the  city  of  St 
Louis,  in  which  organization  all  of  the  build- 
ing trades  of  the  dty,  save  the  bricklayers, 
are  affiliated.  The  several  defendants  are 
the  officers  of  Local  Union  No.  1,  and  defend- 
ant Patrick  r.  Garvey  is  the  business  sgent 
of  the  union.  Frederick  Lalhly  was  prerident 
of  Local  Union  Na  1  at  the  time  complained 
oft  while  IBhigene  Moriartty  was  vice  presldait 
thereof  Michael  McOarthy  was  recording 
secretary,  and  Michael  Shannon  the  flwanrtiil 
secretary  of  the  uniiHL  Bdwurd  J.  McCartlv 
.was  its  treasurer;  vniUam  Holstrin*  its 
do(nfee«er;  and  as  before  said,  Patrick  F. 
Garvey,  its  business  agent  All  of  the  men 
BO  named  are  defendants  here,  and  the  suit 
proceeds  against  tbem  jointly  for  both  actual 
and  ponlttve  damages. 

It  appears  plaintiff  was  formerly  a  mem- 
ber of  this  union  from  1903  to  1906,  when  he 
established  a  small  roofing  business  for  him- 
self, and  bis  mmbershlp  in  the  union  ceased 
because  of  that  fact,  that  Is  because  he  be- 
came an  employer  and  was  no  longer  a  jour- 
neyman. About  January  or  February,  1909, 
plaintiff  sold  his  business  and  tools  to  the  St 
Louis  Boofing  Company  and  entered  into  an 
arrangement  with  that  concern  whereby  he 
was  to  enter  its  employ.  Plaintiff  worked 
for  that  company  one  day  and  was  laid  off. 
Thereupon  Mr.  Holland,  the  manager  of  the 
St  Louis  Sooflng  Company,  directed  Its  shop 
foreman  to  place  plaintiff  in  charge  of  a 
gang  of  men  as  a  foreman,  or  gaffer.  Plain- 
tiff reported  for  work  at  the  shop  of  the  St 
Lonis  Rooflng  Company  and  the  foreman, 
Haley,  In  obedience  to  the  order  of  the  mana- 
ger of  the  company,  gave  him  a  yellow  slip 
which  signified  his  assignment  to  duty  as  the 
foreman  of  a  gang.  Thereupon  defendant 
Patrick  F.  Garvey,  business  agent  tur  Local 
Union  No.  1  inquired  of  Haley,  who  was  then 
present,  whether  or  not  all  of  the  other  men 
there  waiting  were  to  be  given  work  that 
morning,  and  Haley  replied  In  the  negative. 
Garvey  then  said  to  Haley,  "This  man  (mean- 
ing plaintiff)  don't  go  to  work  either  then," 
and  Haley  took  from  plaintiff  his  yellow  slip 
and  dispensed  with  his  services  as  foreman. 
Plaintiff  then  made  application  to  become  a 
member  of  the  union, .  and  Garvey  and  all 
of  the  defendants  considered  it  that  night 
but  deferred  action  thereon.  Finally  plain- 
UfTs  application  for  membership  In  the  nnion 
was  rejected  because,  as  he  was  told  by  Gar- 
vey, that  be  had  ain>lied  for  work  from  tbe 
St  Louis  Boofing  Company  through  the  office 


and  not  at  the  shop  where  Oarvey  was  sta- 
tioned as  the  representative  of  the  union. 

Thereafter,  on  March  10,  1909,  plaintiff  en- 
tered into  a  contract  with  the  St  Louis  Roof- 
ing Company  to  roof  a  building  to  be  occupied 
by  the  Rohan  Boiler  Works,  and  14  houses 
in  Parkview.  He  entered  upon  this  work  as 
subcontractor,  and  on  March  20th,  as  he  was 
completing  the  task  of  rooflng  the  building 
to  be  occupied  by  the  bollw  works,  defendant 
Garvey  called  upon  him  there  and  inquired 
what  he  was  doing.  Plaintiff  informed  Oar- 
vey he  was  rooflng  the  building  as  Hubcon- 
tractor  for  tbe  St  Louis  Rooflng  Company, 
whereupon  Oarvey  said  to  plaintiff  si^tan- 
tially  that  he  would  not  be  permitted  to  con- 
tinne  wQiidng  for  that  company.  Oarrey 
then  said,  "If  tbe  St  Lonis  Boofing  Company 
glvea  yon  any  more  work,  I  will  pull  off  ev- 
ery man  they  have  on  Monday  morning," 
that  is,  be  would  call  a  strike  of  the  nnion 
men  in  Uie  ea^iloj  of  the  rooflng  company. 
The  evidence  tends  to  show  there  were  T5  or 
100  nnion  men,  members  of  Local  Union  Mo. 
1,  of  which  defendants  ate  officers,  and  Oar- 
vey was  business  agent,  then  in  the  employ 
of  tbe  St  Lonis  Boofing  Company.  During 
the  same  afternoon  defendant  Oarv^  called 
up  Mr.  Holland,  manager  of  the  St  Louis 
Rooflng  Company,  over  the  telephone,  and 
told  him  he  wanted  to  see  him  about  (Clark- 
son)  plalntUTs  working  for  the  company. 
Holland  fepUed  be  would  have  to  hurry  it  be 
wanted  to  see  him  at  the  office.  Oarvey  then 
said  to  Holland,  "You  had  better  wau  or  yon 
will  have  100  men  walk  out  on  you  Monday 
morning."  Holland  waited  and  Garvey  came 
to  his  office  and  told  him  that,  unless  be  quit 
contracting  with  plaintiff  Clarkson  or  giving 
him  work,  he  would  call-  all  the  roofers  away 
from  the  St  Louis  Rooflng  Company  on  a 
strike.  It  appears  tbe  St  Louis  Rooflng 
Company  was  pressed  with  business  at  the 
time,  and  could  not  afford  to  have  Its  affairs 
interrupted  as  threatened.  Moreover,  It  is 
In  evidence,  too,  that  If  such  threat  were  car- 
ried out  it  would  entail  a  considerable  loss 
upon  the  St  Louis  Rooflng  Company,  and 
therefore  Mr.  Holland  notified  plaintiff  that 
that  company  would  have  to  take  the  con- 
tracts out  of  his  hands.  Because  of  this, 
plaintiff  lost  his  contracts  with  that  company 
and  remained  unenqiloyed  for  a  coni^derable 
time. 

The  suit  proceeds  at  law  for  both  actual 
and  punitive  damages  against  all  of  the  de- 
fendants, and  the  Jury  awarded  plaintiff  a 
recovery  of  f 1,200  actual  damages,  and  $2,500 
punitive  damages.  It  appears  the  case  was 
tried  once  before,  and  the  court  nonsuited  the 
plaintiff  on  his  cause  of  action  asserted 
against  all  of  the  defendants,  save  defend- 
ant Patrick  F.  Oarvey,  tbe  business  agent, 
against  whom  a  recovery  was  had.  There- 
after, the  court  sustained  plaintiff's  motion 
fox  a  new  trial,  and  rdnstated  the  case  on 
the  docket  for  further  proceedings  against 
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Garrey'B  codefendants.  At  the  same  time, 
the  conrt  sustained  defendant  Patrick  F. 
Oarrey's  motion  for  a  new  trial  on  the 
ground  that  the  award  of  punitive  damages 
by  the  Jury  In  their  verdict  was  excessive, 
and  therefore  the  case  was  set  down  for 
trial  again  against  all  of  the  defendants. 
At  the  second  trial,  a  verdict  was  given  for 
plaintlfF  against  all  of  the  defendants,  and 
two  motions  for  a  new  trial  were  dnly  filed. 
One  of  these  motions  was  filed  by  defendant 
Patrick  P.  Garvey,  alone,  while  the  other 
was  filed  by  all  of  the  defendants,  save 
Garvey,  Jointly.  The  court  sustained  both 
motions,  set  the  verdict  aside,  and  granted 
a  new  trial  to  all  of  the  defendants,  but 
omitted  to  enter  of  record  the  ground  or 
grounds  upon  which  the  new  trials  were  or- 
dered, as  the  statute  requires. 

[1]  It  Is  true  a  written  opinion,  said  to 
have  been  prepared  by  the  trial  Judge,  Indi- 
cating his  views  of  the  case,  and  delivered  on 
sofitalning  the  motions  for  a  new  trial,  ap- 
pears in  the  brief  of  defendants  here.  But 
be  this  as  it  may,  such  opinion  Is  no  part  of 
the  record,  and  tt  therefore  may  not  be 
utiUzed  as  disclosing  the  grounds  under  the 
statute  for  which  the  new  trial  is  granted. 
To  render  such  opinion  available  for  that 
purpose  it  should  bare  be^  spread  of  record 
In  the  case,  and  it  was  not.  Such  has  be^ 
expressly  decided.  See  Hewitt  v.  Steele,  118 
Mo.  463,  24  S.  W.  440 ;  Krels  v.  Mo.-Pac  R. 
Co.,  131  Mo.  633.  33  S.  W.  64,  1100. 

[2]  The  record  before  us  reveals  no  more 
than  that  the  motions  for  a  new  trial  were 
sustained  on  tbq  part  of  all  of  the  defend- 
ants and  a  new  trial  ordered.  With  the  case 
In  this  posture,  the  matter  is  to  he  reviewed 
with  reference  to  the  several  grounds  for  a 
new  trial  set  forth  in  the  motion  therefor, 
and  the  action  of  the  court  In  sustaining  the 
motion  and  awarding  the  new  trial  must  be 
sustained  if  it  was  a  proper  exercise  of  the 
discretion  of  the  court  to  grant  a  new  trial 
on  any  one  of  the  grounds  therefor,  set  forth 
In  the  motion.  Met.,  etc.,  Mining  Co.  v. 
Webster,  193  Mo.  351,  92  S.  W.  79;  Hewitt  v. 
Steele,  118  Mo.  463,  24  S.  W.  440;  Kreis  v. 
Mo.  Pac.  R.  Co.,  131  Mo;  533,  33  S".  W.  64, 
1150.  As  before  said,  this  is  the  first  new 
trial  granted  to  all  of  the  defendants,  save 
Patrick  F.  Garvey.  In  so  far  as  the  defend- 
ants, other  than  Garvey,  are  concerned,  the 
question  is  not  embarrassed  by  the  new  trial 
formerly  granted  in  the  case,  for  that  was 
granted  to  plaintiff  and  not  to  them.  This 
being  true,  tt  appears  all  of  the  defendants, 
save  Garvey,  stand  In  the  position  of  having 
had  awarded  to  them  a  new  trial  for  the 
first  time.  Their  motion  for  a  new  trial 
sets  forOi  several  grounds  tiierefor,  and 
among  such  grounds  is  that  that  the  verdict 
la  against  the  weight  of  the  evidence. 

[9]  It  Is  proper  for  the  court  to  grant  a 
new  trial  because  it  regards  the  verdict  as 
against  the  weight  of  the  evidence;  and  as 
to  this,  a  broad  Judicial  discretion  la  to  be  In- 


dulged in  favor  of  the  trial  Judge.  Indeed, 
when  the  new  trial  is  granted  on  this  ground, 
the  ruling  of  the  trial  court  with  respect  to 
that  matter  should  be  sustained,  unless  there 
appears  an  abuse  of  Judicial  discretion,  that 
Is  that  the  court  exercised  its  power  In  an 
arbitrary  or  improvident  manner.  See  Gould 
v.  St  John,  207  Mo.  619,  106  S.  W.  23; 
Rodan  t.  St  Louis  Transit  Co.,  207  Uo. 
392, 105  S.  W.  1061!  Rigby  T.  St  Louis  Trans- 
it Co.,  153  Mo.  App.  330,  183  S.  W.  UO. 

[4-S]  As  a  corollary  to  the  rule  of  decision 
last  cited,  it  Is  declared  that  the  action  of 
the  trial  court  In  granting  bat  one  new  trial 
to  the  parties  will  not  be  disturbed  on  ap- 
peal in  any  case  as  for  an  abuse  of  discretion 
in  thus  exercising  its  office  of  supervisor  on 
the  facts  of  the  case,  if  there  Is  in  the  rec- 
ord substantial  evidence  In  favor  of,  or  such 
as  will  sustain,  a  verdict  for  the  party  to 
whom  the  new  trial  is  granted.  See  Rigby 
V.  St  Louis  Transit  Co.,  153  Mo.  App.  330. 
133  S.  W.  UO;  Loftus  v.  Met  St  R.  Co., 
220  Mo.  470,  481,  119  S.  W.  942;  Met.  etc.. 
Mining  Co.  v.  Webster,  193  Mo.  361,  92  6. 
W.  79.  It  is  certain  that  we  cannot  say  the 
trial  court  abused  Its  discretion  in  granting 
a  new  trial  to  all  of  the  defendants  save 
Garvey;  for,  in  any  view  of  the  case,  a  ver- 
dict in  their  favor  would  have  been  amply 
sustained  on  the  evidence^  Of  course,  the 
burden  of  proof  was  on  plaintiff  throughout 
the  case,  and  It  devolved  upon  him  to  show 
that  these  defendants  conspired  with  or  were 
responsible  for  or  ratified  Garvey's  acts.  It 
is  true  the  record  seems  to  be  replete  with 
evidence  tending  to  prove  that  Garvey  was 
the  business  agent  for  the  unincorporated, 
voluntary  association  of  which  his  codefend- 
ants are  officers.  But  be  this  as  it  may,  there 
Is  evidence,  too,  tending  to  prove  that  these 
defendants  did  not  conspire  or  co-operate 
with  him,  and  that  he  was  not  authorized 
by  them  to  perpetrate  the  particular  wrong 
complained  of,  and  that  they  did  not  ratify 
bis  acts.  It  Is  entirely  clear  that  the  evi- 
dence would  support  a  verdict  for  these  de- 
fendants if  one  should  be  awarded  by  the 
Jury  in  their  favor.  The  order  granting  a 
new  trial  to  these  defendants  must  therefore, 
of  course,  be  affirmed.  But  the  question  re- 
curs as  to  the  new  trial  granted  defendant 
Garvey  on  his  motion  therefor. 

[I]  In  so  far  as  defendant  Garvey  is  con- 
cerned, this  is  the  second  new  trial  granted  to 
him  in  this  case.  The  first  one  was  awarded 
because.  In  the  opinion  of  the  trial  court  the 
award  of  punitive  damages  against  him  was 
excessive.  The  statute  (sec.  2023,  R.  8. 
1909)  provides  only  one  new  trial  shall  be 
allowed  to  either  party,  except:  First,  where 
the  triers  of  the  fact  shall  have  erred  in  a 
matter  of  law;  or,  second,  when  the  Jury 
shall  be  guilty  of  misbehavior.  Under  this 
statute,  a  rule  of  decision  is  established  to 
the  effect  that,  if  the  court  has  set  aside  one 
vwdict  on  the  ground  of  tiie  Insuffielency  of 
the  evidence^  a  second  verdict  cannot  bs  aet 
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aside  fbi  the  same  cause.  See  VermlUlon  t. 
Parsons,  98  Mo.  App.  72.  71  S.  W.  1092 ;  Bfc- 
Farland  t.  United  States,  etc.,  Assn.,  124 
Mo,  204,  27  S.  W.  436;  Nlcol  4  Co.  t.  Hyre  & 
Co.,  58  Mo.  App.  134.  But  tbe  prior  verdict 
against  Garvey  was  not  set  aside  on  the 
ground  that  it  was  against  the  we^t  of  the 
evidence  or  tor  its  insiifflcienc7t  but  because 
the  award  of  punitive  damages  was  excessive. 

[7]  Under  the  statute  above  cited  It  is  well 
settled  by  a  judgment  of  our  Supreme  Court 
en  banc  that  the  trial  court  possesses  power 
to  grant  one  new  trial  to  ^ther  party  upon 
the  grounds  of  the  insnffldency  of  ttie  evi- 
dence, or  that  ttie  verdld:  Is  against  the 
weU^t  of  tba  evidence,  re^urdless  of  the 
namber  ot  new  trials  that  may  have  been 
theretofore  granted  to  the  same  party  upon 
other  grounds..  See  Kreis  t.  Ma  Fae.  B.  Co., 
ISl  Mo.  S83,  88  8.  W.  64,  UEO. 

[I]  TbiB  being  true.  It  would  seem  that  the 
inhibition  of  ttie  statute  does  not  (Atalu  even 
against  the  tew  trial  granted  to  Oarvey  on 
the  ground  that  the  verdict  Is  against  the 
w«U^t  of  the  evldoQce.  His  motion  for  a 
new  trial,  Uke  that  ot  hla  <M>defendanta, 
above  discussed,  sets  forth,  as  one  of  the 
grounds  for  a  new  trial,  that  13ie  verdict  was 
against  the  weight  of  the  eTtden<!e.  In  sus- 
taining the  motion  without  specifying  other 
grounds  under  the  statute  of  record,  the  court 
affirmed  this  among  the  others  set  forth  in 
the  motion  as  the  reason  for  which  the  new 
trial  was  granted.  Therefore  the  order  grant- 
ing a  new  trial  to  Garvey  must  be  sustained, 
unless  it  appears  the  court  abused  its  discre- 
tion in  granting  it  Such  discretion,  it  Is 
said,  may  not  be  regarded  as  abused  when 
there  is  substantial  evidence  in  the  record 
tending  to  support  a  verdict  In  favor  of  the 
party  to  whom  the  new  trial  Is  awarded. 
Rigby  V.  St  Louis  Transit  Co.,  153  Mo.  App. 
330,  133  S.  W.  110;  Canterbury  v.  Kansas 
City,  130  Mo.  App.  1,  108  S.  W.  574;  Karnes 
V.  Winn,  126  Mo.  App.  712,  105  8.  W.  109a 
Of  course,  plaintiff  bore  the  burden  of  proof 
throughout  the  case,  and,  as  defendant  Gar- 
vey did  not  make  such  admissions  either  in 
the  pleadings  or  at  the  trial  as  would  au- 
thorize a  verdict  against  him  on  that  score 
alone,  It  would  seem  that  a  verdict  in  his 
favor  would  be  supported  by  substantial  evi- 
dence; for,  after  all,  If  the  Jury  were  to  re- 
ject the  evidence  of  plaintiff  and  his  witness- 
es in  toto  as  Insufficient,  It  would  suffice  to 
support  a  verdict  for  Garvey.  But  beyond 
this  there  is  an  award  of  punitive  damages 
to  the  amount  of  (2,500  in  the  verdict,  and 
there  is  much  evldrace  for  Garvey  that 
thon^  he  perpetrated  a  wrong  on  plaintiff's 
rights  he  acted  in  good  faith  and  without 
malice  and  offered  him  employment  else- 
where. This  being  true,  It  is  clear  there  Is 
substantial  evidence  in  the  record  sufficient 
to  snpport  a  verdict  for  Garvey,  if  the  Jury 
should  award  one  in  his  favor,  and,  because 


of  this  fact,  it  cannot  be  said  the  court  abus- 
ed its  discretion  in  granting  him  a  new  trial 
for  the  reason  the  verdict  was  against  the 
weight  of  the  evidence. 

The  Judgment  should  therefore  be  affirmed, 
and  the  cause  remanded  with  directions  to 
the  trial  court  to  proceed  with  the  new  trial. 
It  ifl  ao  ordered. 


REYNOLDS,  F.  X.  and  ALLEN,  3^ 

cur. 


con- 


OILLEN  r.  NEW  YORK  LIFE  INS.  00. 

(Springfifld  Oourt  of  Appeals.  Hlssourl.  Dec. 
U.  1918.) 

1.  INSUUNOB  (I  867*)— Lzn  FOZJOI^-COH- 

SIBUOnON—LOAN  ON  POEICT. 

Under  Rev.  St  1899.  |  7897,  providing  that 
no  life  insurance  policy  shall,  after  payment 
of  three  annual  preminms,  be  forfeited  for  de- 
fault in  payment  of  premiums,  but  that  three- 
fourths  the  net  reserve  value  of  the  policy, 
after  deductins  any  indebtedness  for  past-due 
premiumB,  Bhall  be  used  for  the  purchase  of 
temporary  or  extended  Insurance,  a  loan  con- 
tract, entered  into  between  the  company  and 
the  msured  aubseanent  to  the  issuance  of  the 
policy,  by  which  the  insured  pledged  his  policy 
as  security,  and  agreed  In  advance  that,  in  case 
of  default  in  payment  of  premiums  or  interest 
the  company  could  apply  the  net  reserve  value 
to  the  payment  of  the  loan,  was  void  ta  so  far 
as  it  att^pted  to  contract  in  advance  that  the 
net  value  should  be  applied  other  than  for  the 
purchase  of  extended  insurance,  since  the  stat- 
ote  enters  into  and  forms  a  part  of  every  pol- 
icy and  takes  precedence  over  anything  con- 
tained therein  or  in  any  sidtseqnent  or  coluteral 
contract 

[E<d.  Notfc— For  other  cases,  .jee  Insurance, 
Cent  Dig.  iS  035,  938;  Dec.  Dig.  {  367.*] 

2.  INSITSANCB  (8  240*>-SUBaaNDKB  OV  POX.- 

lOT— Acts  Cowstitutinq, 

A  pledge  by  the  insured  of  his  life  policy 
to  the  company  to  secure  a  loaiu  the  contract 
providing  that  in  case  of  default  in  payment 
of  premium  or  Interest,  the  company  could 
foreclose  the  pledge  and  satisfy  the  loan  out  ot 
the  net  value  of  the  policy,  was  not  a  surrender 
of  the  policy  under  Rev.  St  1899,  |  7000,  pro- 
viding tiuit  the  insured  may  at  any  time  sur- 
render his  policy  for  a  consideration  adequate 
to  hunaelf. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  81  519,  622;  Dec.  Dig.  {  240.*] 

3.  iNSUBANca  (I  179^*)— Loan  Contraoi^ 
Pledge— PbbbomaIi  Liability. 

An  insured,  in  accordance  with  the  terms 
of  a  life  policrr.  coutracted  with  the  company 
for  a  loan  and  pledged  his  policy  as  security, 
the  contract  containing  an  express  promise  by 
the  insured  to  repay  and  redeem.  Held,  the 
contract  created  a  personal  obligation  on  the 
insured,  and,  ttiougb  the  pledge  was  void,  the 
personal  obligation  remained. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  I  179%.*] 

4.  Insubancb  (S  239*)— Right  to  Subbendeb 
Life  Policy— Statutes. 

Though  a  loan  contract  by  which  the  in- 
sured pledged  his  policy  to  the  company  as  se- 
curity and  agreed  in  advance  that,  in  case  of 
default  in  payment  of  either  premiums  or  in- 
terest on  the  loan,  tiie  company  could  foreclose 
the  pledge  and  satis^  the  loan  out  of  the  net 
value  of  the  policy,  was  void  under  Rev.  St 
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1899,  I  7897.  providing  that  no  Ufe  poUcT  BhaU 
be  for&ted  for  default  In  payment  of  premimnB, 
oat  that  the  net  reserre  than  be  uwd  In  the 

purchase  of  temporary  loHurance,  yet,  under 
Bev.  St  1899,  S  7900,  providing  that  the  in- 
sured may,  at  any  time,  surrender  the  policy 
to  the  company  for  a  consideration  deemed  ade- 

Jnate  to  himself,  the  insured  could,  after  de* 
Einlt  in  payment  of  the  premiums,  surrender 
the  policy  in  consideration  of  the  company  can- 
celing the  personal  indebtedneas  incurred  by 
the  loan. 

[Ed.  Note.— For  other  cases,  see  Intaxaaoe, 
Cent.  Dig.  {  618 :  Dec.  Dig.  {  m*] 

5.  IlTBITRAlTCai  (i  241*)— SUBBKNDEB  OV  liOT 

POUCT. 

The  insured  could  consent  to  a  surrender 
of  the  policy  and  the  application  pf  Its  pro- 
ceeds to  the  payment  of  his  loan  either  directly 
or  by  way  of  estoppel. 

[Ed.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  S  B20;  Dec.  Dig.  |  241.*] 

6.  IlTSUKANOB  (t  S67*)— lACTB  CONSTITUTING— 
SUBBEHDEB  Of  Lm  POUCT— ESTOFPBL. 

Where  the  insured  was  not  sufficiently  in- 
formed of  his  rights,  his  failure  to  reply  to  a 
notice  from  the  company  and  protest  agaiast  the 
application  of  the  proceeds  of  the  net  reserve 
of  hia  policy  to  the  aatisfaction  of  a  personal 
indebtedness  created  1^  a  loan  waa  not  an  ac- 
quiescence by  estoppel  to  aneh  action  br  the 
company. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  fig  935,  938 :  Dec.  Dig.  {  367.*] 

7.  Estoppel   (|   112*)  —  Pixadino  —  Sotti- 

OIBNOT. 

A  plea  of  estoppel  to  be  sufficient  must 
plead  the  facta  and  elements  of  an  estoppel,  one 
of  which  is  that  the  party  invoking  the  estop- 
pel was  in  some  manner  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  I  302;  Dec  Dig.  I112.*] 

Appeal  trom  Glnralt  Court  Pbelps  County;  i 
L.  B.  Woodslde,  Judge. 

Action  by  Mary  a  QUlen  against  tbe  New 
York  Ufe  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Jones,  Hocker,  Hawes  ft  Angert  and  J. 
Loinberger  Davis,  all  of  St  Louis,  for  appel- 
lant James  J.  O'Donoho^  of  St  Louis,  for 
reqwndent 

STURGIS,  J.  The  defendant  appeals  from 
a  Judgment  recovered  in  the  trial  court  on  a 
policy  of  Insurance  issued  by  defendant  on 
the  life  of  Frank  E.  OlUen  In  favor  of  his 
wife,  Mary  C,  the  plaintiff  herein,  as  bene- 
ficiary. The  case  was  tried  on  an  agreed 
statement  of  facts.  The  policy  was  Issued  in 
August,  1900,  for  $2,000,  and  is  conditioned 
on  the  payment  of  semiannual  premiums  of 
f44£0  each,  payable  on  the  28th  days  of 
February  and  August  of  each  year.  These 
premiums  were  paid  until  August  29,  1909, 
when  default  was  made.  In  the  meantime 
two  loans  were  made  to  the  assured  under 
the  terms  provided  in  the  policy ;  but  as  the 
first  loan  was  paid  out  of  the  proceeds  of  the 
second  loan,  we  are  concerned  vrlth  that  one 
only.  This  loan  was  for  $500,  at  6  per  cent 
Interest  payable  in  advance,  and  was  made 
on  April  29,  1909,  and  the  Interest  then  paid 


In  advance  to  August  28,  1900;  so  tttat  both 
the  premium  and  interest  on  the  loan  became 
due  on  that  date  and  d^ault  was  made  In 
both.  No  further  premium  was  paid  on  the 
policy  nor  Interest  on  the  loan  prior  to  the 
death  of  the  assured  on  May  28,  1911. 

The  plalntUTs  case  proceeds  on  the  theory 
that  this  policy,  being  a  Missouri  contract 
and  governed  by  the  provisions  of  the  non- 
forfeiture laws  of  this  state  In  force  at  the 
time  the  policy  was  issued,  being  sections 
7897,  7898,  7899.  and  7900,  B.  S.  1899,  and 
which  are  the  same  as  sections  6946,  before 
the  amendment  in  1908  (Laws  1903,  p.  208), 
6947,  6948,  and  6949,  B.  S.  1909,  was  not  for- 
feited by  default  In  the  payment  of  premi- 
ums, but  was  kept  in  force  until  after  the 
death  of  the  Insured  by  automatically  ap- 
plying the  net  value  of  the  polity  available 
to  purchase  temporary  insnrance  as  a  net 
single  premlUQi  to  that  purpose.  The  defend- 
ant claims  that  such  net  value  of  the  policy 
was  with  the  implied  consent  of  the  Insured 
used  by  It  in  discharging  the  loan  of  the  in- 
sured, valid  at  least  as  a  personal  obligation, 
thereby  surrendering  the  policy,  and  that 
nothing  was  left  with  which  to  purchase 
temporary  Insurance.  It  is  conceded  by  both 
parties  that  this  case  Is  very  similar  to  that 
of  Christ^sen  r.  Insnrance  Co.,  100  Mo.  App, 
486,  141  8.  W.  6,  recently  decided  by  the  St. 
Louis  Court  of  Appeals  after  an  opinion, 
though  without  authority,  bad  been  render- 
ed by  this  court,  reported  in  152  Mo.  App. 
S51,  134  S.  W.  100.  As  this  is  the  same  de- 
fendant aiid  the  policy,  loan  agreement  etc.. 
are  similar  in  both  cases,  and  the  company 
used  the  net  value  of  the  policy  at  the  time 
of  default  in  that  case  as  in  this  one,  to 
pay  off  the  loan  of  the  assured  instead  of 
applying  the  same  to  purchase  temporary 
insurance,  a  reading  of  that  case  will  assist 
in  understanding  both  the  law  and  facts  of 
this  one  and  make  a  more  detailed  statement 
unnecessary. 

The  policy  Itself  provides  that  cash  loans 
at  6  per  cent  Interest  can  be  obtained  by 
the  Insured  on  the  sole  security  of  the  policy 
after  the  policy  has  been  in  force  for  two 
years  or  more,  if  the  premiums  are  paid  to 
the  anniversary  of  the  insurance  next  after 
the  date  of  the  loan.  In  varying  amounts  as 
shown  by  a  table  of  cash  loans  based  on  the 
age  of  the  policy.  This  is  one  of  the  rights 
of  the  assured  under  the  policy.  The  loan 
agreement  signed  by  the  assured  and  this 
plaintiff  acknowledges  the  rec^pt  of  the 
money,  $500,  agrees  to  pay  Interest  on  same 
in  advance,  pledges  the  policy  as  sole  secur- 
ity for  the  loan  and  interest  Atid  d^Kisits 
same  with  the  company  for  that  purpose, 
and  agrees  to  pay  the  loan  when  due,  with 
the  right  to  reclaim  the  policy  at  any  time 
on  repayment  of  the  loan.  It  further  pro- 
vides that  the  loan  shall  become  due  and 
payable  on  maturity  of  the  policy  or  on  de- 
fault in  payment  of  any  of  the  premtnms 
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on  tlie  policy  or  fhe  Interest  on  the  loan.  In 
which  event  the  pledge  shall  be  foreclosed 
without  dwumd  or  notice  by  eatlsf^rliig  the 
loan  out  of  the  net  value  fit  the  policy  In 
the  manner  provided  therein.  The  provision 
thus  referred  to  in  the  poUcy  Is  to  ttie  ef- 
fect that  if  any  premimn  or  interest  Is  not 
diOy  pa^  and  if  there  is  on  indebtednen  to 
the  company,  then  paid-np  insurance  will  he 
Issued  on  demand  made  within  six  months 
to  such  amount  as  any  excess  of  the  reserve 
over  anch  indebtedness  will  pnrChaB^  and, 
•If  no  such  request  for  paid-up  insurance  is 
made,  the  net  amount  that  would  have  been 
payable  as  a  death  claim  on  the  date  to 
whidi  preraitimB  were  duly  paid  will  auto- 
matically continue  as  term  Insurance  from 
such  date,  for  such  time  as  said  excess  of 
the  reserve  will  purchase  according  to  the 
company's  present  published  table  of  single 
premiums  for  term  insurance  and  no 
longer." 

The  agreed  statemoit  of  facts  further  re- 
cites: "In  accordance  with  said  loan  agree- 
ment and  pollQ',  the  defendant  duly  fore- 
closed the  Uai  on  said  policy  on  the  2eth 
day  of  November,  1909,  and  neither  the  re- 
serve h^  by  the  company  on  said  poUcy  on 
said  date  or  st  the  time  ot  Its  lapse,  nor  the 
reserve  or  net  value  <tf  Ou  policy  on  said 
date,  computed  upon  the  Actuary's  or  Com- 
bined Ezpolence  Table  of  Hortality*  with 
interest  at  4  per  cent  per  annum,  nor  the  re- 
serve or  net  value  of  the  policy  computed 
upon  t3ie  American  Experience  Table  of  IDor- 
tallty,  with  8  per  cent  Interest  per  annum, 
exceeded  the  sum  then  due  pn  account  of 
said  Indebtedness,  and  interest  Defendant, 
at  the  same  time,  canceled  said  loan  and 
canceled  the  Indebtedness  of  the  Insured  and 
of  plaintur.  Thereafter,  mi  Novmnber  26, 
lOfJO,  fhe  defendant  wrote  and  mailed  the  fol- 
lowing notice:  'New  ITork,  November  26/09. 
Mr.  Frank  S.  OUlen,  SMOa  HcKean  Ave.,  St 
Louis,  Ho.— Dear  Sir:  Be  poUcy  No.  807U6. 
By  a  loan  agreement  executed  on  the  2nh 
day  of  J^tril,  1909,  fbe  above  policy  on  the 
life  of  Frank  B.  OUlen  was  pledged  to  and 
deposited  with  the  New  York  Life  Insurance 
Company  as  collateral  security  for  a  cash 
loan  of  fSO0.0O.  The  premltun  and  interest 
due  oa  said  policy  on  the  28th  day  of  August, 
1909,  not  having  been  paid,  the  principal  of 
said  loaA  became  due  and  has  been  settled 
according  to  the  terms  of  Ote  policy,  and 
the  poUcy  has  no  further  value.  Yours 
truly,  John  C.  UcGall.  Second  Vice  Presi- 
dent by  BL  U  H.'  Said  notice  was  received 
by  the  Insured  and  his  l>aieflclary  on  or 
about  December  1,  1909,  and  thereafter  no 
steps  were  taken  either  the  insured,  the 
plaintiff,  or  the  defendant  until  this  actl<m 
was  began.  If  the  loan  had  not  been  made, 
and  if  the  loan  agreement  had  not  been  ex- 
ecuted, and  If  Uie  fbrecSosure  had  not  been 
made  and  the  notice  thereof  given  and  re- 
c^vedt  said  policy  would  have  had  safliclent 
net  value  to  have  purchased  extended  in- 


surance for  the  full  amount  of  Ow  pfdlcy,  to 
wit  92,QpO,  fi>r  a  period  beyond  fhe  date 
whmi  the  Insured  died." 

(1,  t]  It  will  thus  be  seen  tbat  fhe  whole 
case  turns  on  fhe  right  ot  the  defendant  to 
use  the  net  reserve  value  of  tlie  policy  at  the 
time  default  was  made  in  the  payment  of 
premiums  or  thereafter  in  paying  the  loan, 
Instead  of  applying  It  as  a  net  ringle  pre- 
mium to  purchase  temporary  insurance  for 
Uie  full  amount  ct  the  policy  as  provided  bj 
section  7897,  B.  S.  1899. 

The*  question  here  presented  is  by  no 
means  a  new  one  and  has  been  before  the 
courts  under  somewhat  varying  facts  in  sev- 
eral recent  casoa.  Ghrlstansen  v.  Insurance 
Co.,  100  Ho.  App.  488^  141  &  W.  «;  Christ- 
enaen  v.  Dunranoe  Ok,  162  Ho.  AV9-  661, 
134  S.  W.  100;  Burrldge  v.  Insurance  Co., 
211  Ha  166,  109  a  W.  600;  Bndtb  v.  In- 
surance OOb,  178  Ho.  829^  72  a  W.  986; 
Paschedag  t.  Insurance  Co.,  166  Ma  An. 
186k  m  8.  W.  102.  Host  of  the  collateral 
questions  presented  here  have  been  settled 
beyond  farther  controversy  by  the  cases 
above  cited,  and  learned  counsel  have  so  con- 
ceded in  their  briefs  and  argummits  in  this 
court  It  is  no  longer  a  question  that  the 
provisions  of  the  nonCorftf ture  statutes  ot- 
ter into'  and  form  a  part  of  every  imlicy  of 
insurance  issued  in  this  state  by  foreign  as 
well  as  domestic  companies  when  authorized 
to  carry  on  their  business  here.  These  stat- 
utory provisions  become  Qie  supreme  law 
of  every  policy  "anythbig  In  the  policy  to 
the  contrary  notwithstanding."  In  the  in- 
terpretation and  constractlon  of  the  policy 
contract  th^  dominate  and  override  all 
conflicting  provisions.  As  to  the  matters 
mentioned  therein,  these  statutory  provisions 
deprive  the  parties  of  freedom  t6  contract 
^nie  object  of  tliese  nonfnfettnre  statutes 
is  to  provide  against  forf^ture  of  poUdes 
for  nonpaynmt  of  jnemiums  1^  spedQdng 
that  the  net  value  of  the  policy  shall  be  used 
in  purchasing  temporary  insurance  unless 
paid-up  insurance  is  demanded  within  60 
days.  These  provisions  cannot  be  contracted 
away  except  in  the  Instance  and  In  the  man- 
ner provided  by  section  7900,  B.  S.  1899. 
Smith  V.  Insurance  Co.,  173  Mo.  829,  340, 
72  3.  W.  935 ;  Covens  v.  Insurance  Ga,  148 
Ma&83,60B.W.  619,6SIi.B.A.80S,71 
Am.  St  828;  Burrldge  v.  Insurance 
Ca,  2U  Ha  168,  172,  109  S.  W.  660.  In 
Chrtstensen  v.  Insurance  Go,  100  Ho.  App. 
486,  403, 141  8.  W.  6,  8,  the  court  said:  "Our 
Supreme  Court  has  twice  ruled  that  no  por- 
tion of  the  three-fourths  of  the  net  value  of 
the  policy  may  be  appropriated  to  any  pur- 
pose other  than  the  psynmt  for  temporary 
or  extended  insurance  or  the  liquidation  of 
notes  for  past  premiums,  as  the  statute 
stood  at  the  time  the  policy  here  in  suit  was 
Issued.  See  Smith  v.  Hutnal  Ben.  lAle  Ina. 
Co.,  173  Ho.  S29.  72  8.  W.  936,  Burridge  v. 
New  York  I^  Ins.  Co.,  211  Ho.  168;  109 
8.  W.  660:   The  thewy  of  those  cases  goes 
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to  tike  effect  Oiat  tiie  nonforCeltnre  statute  In 
force  at  the  time  the  policy  Is  issned  ent^s 
into  It  aa  a  parc^  of  the  contract  and  oper- 
ates to  prohibit  any  sabsequoit  chanse  or 
modification  thereof  between  the  parties 
thereto  afCecttng  tiw  application  of  the  net 
valne." 

It  ia  also  settled  that  what  cannot  be  done 
by  the  original  policy  contract— ''a  stralKht 
line"— cannot  be  done  by  a  siutplemental  or 
collateral  contract,  in  this  case  a  loan  agree- 
mait;  that  Is,  "cannot  be  done  In  a.drcla" 
Bnrrldge  t.  Insurance  Co.,  211  Mo.  168, 178, 
100  S.  W.  seO;  Head  t.  Insurance  Co.,  241 
Ho.  403,  408,  14T  B.  W.  827. 

It  Is  alBo  the  setiied  law  that.  In  deter- 
mining the  amount  of  the  net  value  of  the 
policy  applicable  to  purchasing  temporary 
or  extended  insurance,  the  Insurance  com- 
pany has  no  right  to  demand,  nor  can  It 
compel,  a  deduction  of  any  indd)tedneB8  of 
the  Insured  to  the  company  except  "notes 
glrai  on  account  (kC  past  prendom  payments 
on  said  policy."  Smith  t.  Insorance  Co.* 
ITS  Ho.  829,  841,  72  a  W.  080;  Burrldge 
T.  Insurance  Oo.,  211  Ho.  168,  171,  109  S. 
W.  660;  Pasdiedag  t.  Insurance  Co.,  166 
Mo.  App.  186,  108,  134  8.  W.  V3I2.  It  must 
therefore  be  hdd  that  the  d^endanf  in  tiiis 
case  acquired  and  had  no  right  or  authority 
either  by  the  original  policy  or  by  the  sup- 
plemental loan  agreement,  or  botii  combined, 
to  use  the  net  ralue  of  the  policy  In  pay- 
ing ctt  or  canceling  the  loan  made  by  It  to 
the  assured.  Whether  the  assured  eonid 
or  did  confer  tills  right  by  consent  and  agree- 
ment after  defanlt  waa  made  In  paying  tiie 
premiums  will  be  considered  later. 

TtK  pledging  of  the  policy  as  security  for 
the  loan  and  the  foredosure  of  the  lien  on 
the  same'  and  the  ai^Ucatlon  of  tile  pro- 
ceeds to  a  payment  of  the  loan,  In  so  tar  as 
such  acts  depend  for  their  Talidlty  on  any 
power  or  authority  giTm  by  the  policy  and 
loan  agreemmt,  were  a  mere  nullity.  These 
matters  and  thli^  did  not  hare  for  their 
object  and  purpose  and  did  not  result  in 
**a  surrender  of  the  policy  to  tiie  company 
for  a  consideratton  adequate  In  tiie  Judg- 
ment of  tile  legal  holder  thereof,"  which  Is 
a  statutory  exception  to  the  application  of 
the  preceding  nonforfeiture  sections  of  the 
statute  in  question.  Section  7900,  B.  S.  1899. 

It  is  also  conceded,  and  need  only  be  men- 
tioned, that  the  amendment  of  section  7897, 
B.  S.  1899.  by  Acts  of  WOS,  p.  208.  permit- 
ting any  Indebtedness  of  the  insured  to  the 
company  to  be  deducted  from  the  net  ralne 
of  tiie  itollcy  before  applying  the  same  to  the 
purchase  of  temporary  or  extended  insur- 
ance, la  not  applicable  to  this  policy  as  it 
was  issued  before  such  amendment,  thou^ 
the  loan  was  made  after  the  amoidment 
That  act  is  not  retroactive.  Faschedag  v. 
Insurance  Co..  166  Mo.  App.  186,  199,  184 
S.  W.  102;  Chrlstensen  v.  Insurance  Co., 
162  Mo.  App.  551,  556, 134  S.  W.  100;  Christ- 
euBUk  T.  Insurance  Co.,  160  Mo.  App.  495, 


141  S.  W.  6 ;  Bnrrldge  t.  Inmiance  Co.,  211 
Mo.  168,  173,  109  8.  W.  600. 

[I]  It  Is  also  suggested  tliat  the  policy  and 
loan  agreement  In  question  makes  the  loan 
payable  solely  out  of  the  policy  or  Its  iwo- 
ceeds,  pledged  for  Its  payment  as  oollateral 
security,  and  Imposes  no  personal  UaUllty 
on  tile  Insured.  It  Is  hence  argued  that,  as 
there  was  no  Ind^tedness  of  tlie  assnred  to 
the  dtfoidant,  none  could  by  contract  or 
consult  be  deducted  from  the  net  ralne  of 
tile  policy  before  applying  it  to  tiie  pnrdiase 
of  temporary  or  extended  Insuranoe.  We 
do  not  so  read  or  Interpret  ttie  jn^cj  and 
loan  contract  The  fact  that  the  company 
mainly  relied  on  tiie  aeeorlty  to  cidleet  Its 
money  does  not  relieve  the  personal  Uabll- 
tty,  as  such  is  oftos  tiie  case  In  making 
loans  with  security.  The  transaction  is 
dwominated  a  loan  throughout  and  bears 
Interest  'there  is  an  express  promise  '*to 
pay  said  company  said  sum  whoi  due  wlQi 
interest,'*  and  the  privilege  Is  glvai  to  pay 
the  amount  and  mteroA  at  any  time  and  re- 
claim tiie  policy.  Th»  loan  ia  spedfled  to 
become  due  and  payable  *^f  any  prendnm 
on  said  policy  or  any  Interest  on  said  loan 
is  not  paid  on  the  date  when  due,"  and  such 
date  Is  clearly  fixed  by  tiie  policy.  Id  Chris- 
t^rnen  t.  Insnrance  Co.  160  Ha  App.  486, 
496.  141  8.  W.  6,  9,  the  court,  In  q>eaking  of 
a  slmiliir  loan  agreement,  said:  '■The  face 
that  the  attempted  pledge  of  a  portion  of 
tile  net  reserve  available  to  the  portihaae  of 
extended  insurance  waa  invalid  te,  of  ooorse^ 
without  Influence  as  to  the  Indebtedness 
Itself.  On  December  18,  1906,  the  insured 
defaulted  in  the  payment  of  bis  prwninm 
due  on  that  date  and  deteulted  as  well  with 
respect  to  the  paym«it  of  Interest  tm  his 
loan.  Because  of  racfa  defaults,  the  loan 
became  due,  fbr  such  was  the  agreement  be- 
tween the  parties,  and  in  this  respect  the 
agreement  was  certainly  valid,  though  It 
contemplated  as  well  a  pledge  of  a  portion 
of  the  net  reserve  not  authorized  by  ttie 
statute." 

In  Faschedag  v.  Insnrance  Co.,  166  Ho. 
App.  18S,  187.  134  S.  W.  102,  106,  the  court, 
speaking  of  such  an  ^eement,  said :  "It  Is 
true  aiongh  the  loan  contract  does  not  €x- 
pressly  provide  for  a  repayment  of  the  loan 
except  in  so  far  as  it  authorizes  defendant 
to  appropriate  tiie  cash  snrrraider*  value  of 
the  policy  to  that  purpose,  but  It  nevertbe- 
less  Implies  an  agreement  to  tiiat  eOexit,  for 
it  recites  the  matter  as  a  loan  to  bear  in- 
terest until  a  definite  time  and  pledges  tiie 
policies  as  collateral  security  therefor.  Both 
parties  understood  at  the  time  that  th^ 
were  making  a  loan,  and  nothing  ai^ears 
whereby  the  intention  is  manifested  to  ter- 
minate the  relation  of  insurer  and  Insured 
by  defendant  paying  to  the  Insured  tlie  caAh 
surrender  valne  of  the  polldes  for  tii^ 
surrender  and  canoellatlcm." 

In  Smith  V.  Insurance  Co.,  178  Ho.  829, 
340,  72  8.  W.  936,  938,  after  holding  thac 
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tbe  pledffs  of  the  net  ralve  of  a  poUtr  to 
the  payment  of  a  similar  loan  waa  InTaUd, 
tbe  court  said:  "Of  course,  If  the  asaared 
should  lire  beyond  tbe  period  of  tiie  tem< 
porary  Insurance,  the  poUcy  would  become 
extinct  and  the  defendant  would  bare  only 
the  personal  liability  of  the  estate  of  the 
assured  to  d^iend  on." 

In  Bank  t.  Insurance  Co.  (C.  O)  81  Fed. 
0S5»  tbe  court  said:  "While  it  may  be  that 
in  tbe  settlonoit  of  an  annual  premium  the 
portion  thereof  represented  by  the  certificate 
of  loan  does  not  uitually  pass  ba<&  and 
forth  between  the  insured  and  the  company, 
y^  the  transactiai  in  subetanee  is  a  loan 
of  money.  The  oertlflcate  designates  it  a 
loan,*  tbe  amount  bears  'interest,'  and  It  Is 
made  a  liok  on  the  policy  until  ^paid.*  No 
doubt  tbe  company's  main  reliance  Is  upon 
this  lien  because  of  its  ^ectiveness,  but 
personal  liaUUty  is  not  expressly  or  neces- 
sarily excluded.  A  loan  Imports  an  obliga- 
tion to  pay  back.  I  do  not  see  why  an  ac- 
tion could  not  be  maintained  on  the  cer- 
tificate of  loan  after  demand.  Debt  lies 
whenever  a  sum  certain  is  due,  without  re- 
gard to  the  way  in  which  Uie  obligation  was 
incurred,  or  by  what  it  is  evidenced.  Sto^ 
ell  T.  U.  8.,  18  WalL  D81  E20  L.  Ed.  491].'* 

We  think,  therefore,  that  the  loan  transac- 
tion and  agreement  bad  between  the  insured 
and  the  defendant  created  a  personal  ob- 
UgatloD  on  the  iiuured  to  pay  the  amount 
of  the  loan  with  Interest  and,  as  tbe  pledge 
of  the  policy  was  iUTalid  In  so  far  as  it  au- 
thorized, or  rather  attempted  to  empower 
defoidant  to  compd,  tbe  use  of  the  net  value 
of  the  policy  In  discharging  the  loan,  sndi 
loan  was,  so  far  as  this  case  is  concerned, 
nothing  but  a  i>ersonal  obligation  of  the  In- 
sured and  plaiutltr  to  tbe  defendant 

[4]  For  tbe  purpose  of  this  case  then,  after 
the  assured  had  defaulted  in  the  payments 
of  his  premiums,  the  situation  was  this:  He 
had  to  his  credit  with  the  defendant  the  net 
value  of  his  policy,  computed  as  specified  by 
section  7897.  B.  S.  1909,  which  he  had  an  un- 
doubted right  to  hare  used  to  purchase  tem- 
porary or  extended  insarance,  and,  unless  he 
consented  to  use  It  in  some  different  way  per- 
mitted by  the  exceptions  to  the  nonforfdtnre 
statutes,  the  law  Itself  would  apply  It  to  that 
purpose.  On  tbe  other  hand,  he  was  Indebt- 
ed to  the  defendant  as  a  personal  obligation 
only  In  a  sum  equal  to  or  greater  than  this 
net  value.  In  this  situation,  could  he  con- 
trail to  surrender  bis  policy  and  terminate 
bte  rations  with  defendant?  We  think,  as 
held  in  Chrlstensen  v.  Insurance  C!o.,  100 
Ho.  App.  480,  141  S.  W.  6,  that,  In  view  of 
the  last  clause  of  section  7000,  R.  S.  1899, 
he  conld.  Tbe  reason  for  restricting  by 
our  nonforfeiture  statutes  the  right  to  con- 
tract between  the  insurer  and  Insured  is  well 
expressed  by  Judge  Valiant  in  Smith  v.  In- 
surance Co.,  178  Mo.  829,  841,  72  8.  W.  086, 
938,  as  follows:  'TThere  is  a  great  deal  of 
tedudcal  teaming  in  the  subject  of  life  in- 


«n 

suranc^  and  our  lawmakers  have  proceeded 
on  tbe  theory  that  the  average  man  who 
takes  out  a  ptdicy  on  his  life  Is  not  eqwl  in 
skill  and  learning  In  the  technicality  on  that 
subject  to  the  experienced  oncers  of  the  in- 
surance company,  and  for  that  reascm  have 
written  into  Such  contracts  some  iwovlslons 
which  the  parties  to  them  cannot  avoid." 
The  right  and  power  of  the  insured  to  con- 
tract with  reforence  to  tbe  use  of  tbe  net 
value  of  his  policy  otherwise  Uian  in  pur^ 
chacdng  extended  insurance  is  restricted  'only 
and  not  entirely  prohlUted.  Tbe  statute  it- 
self contains  exceptions,  and  among  other 
things  provides  that  the  nonforfeiture  provi- 
rions  diall  not  apply  "If  tbe  policy  shall  be 
surrendered  to  the  company  for  a  considera- 
tion adequate  in.  the  Judgment  of  the  legal 
holder  thneof."  By  tbe  terms  ot  this  exc^ 
tion  the  assured  may  make  a  contract  with 
tbe  Insurer  having  for  its  object  and  purpose 
and  actually  resulting  in  a  surrender  of  the 
policy  to  the  company  and  thereby  terminat- 
ing the  lotions  of  insurer  and  insured. 
Tbe  Leglslatnre  evidently  thought  the  in- 
sured would  be  capable  of  making  so  single 
a  contract  as  surrendering  bis  policy  to  the 
insurer  for  a  consideration  to  be  fixed  and 
agreed  to  by  himself.  The  insnred  cannot 
contract  in  advance  either  in  the  policy  or 
In  the  application  for  it  or  by  any  supple* 
mentary  or  loan  agreement,  that  he  will  use 
tbe  net  value  of  his  policy  in  case  of  defftult 
In  payment  of  premiums  tor  a  purpose  oQmt 
than  purchasing  extended  Insumnce  except 
in  the  two  cases  provided  for  by  the  same 
statute  where  the  policy  contains  a  provision 
for  the  holder  receiving  unconditionally  the 
full  net  value,  either  in  cash  or  by  new  paid- 
up  policy.  Whenever  the  surrender  of  a 
policy  Is  after  or  grows  out  of  the  default  fn 
paying  the  premiums,  the  consideration  for 
the  surrender  must  be  fixed  and  agreed  to 
after  such  de&ult  The  hands  of  the  In- 
sured must  be  left  untied  until  he  is  ready 
to  and  does  actually  surrender  the  policy  to 
the  company. 

In  speaking  of  the  acepttons  to  our  stat- 
ute now  nndor  consideration,  the  Supreme 
Court  of  the  United  States,  in  Equitable  Ufe 
Society  V.  Clements,  140  U.  S.  loc.  elt  234, 11 
Sup.  Gt  826  (8S  L.  Ed.  497),  which  case  has 
beea  the  foundation  of  most  of  our  state 
decisions,  said:  "In  defining  each  of  these 
trwo  cases,  the  statute,  while  allowing  tbe 
holder  to  make  a  new  bargain  with  the  com- 
pany, at  the  time  of  surrendering  the  policy, 
and  upon  such  terms  as,  on  the  facts  then 
appearing,  are  satisfactory  to  him,  yet  sig- 
nificantly, and,  it  must  be  presumed,  de- 
signedly, contains  nothing  having  the  least 
tendency  to  show  an  Intention  on  the  part  of 
the  Leglslatnre  that  the  company  might  re- 
quire the  assured  to  agree  in  advance  that 
he  would  at  any  future  time  surrender  the 
policy  or  lose  the  boiefit  tiiereof,  upon  any 
terms  but  these  prescribed  in  the  statute." 

In  Smith  V.  Insurance  Oo„  178  Ma.  820,  842, 
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72  8.  W.  98S.  989,  tbe  coort  said:  "Trm  the 
plalntUTs  hoBband  did  obtain  that  amoant  of 
money  from  the  company,  but  not  after  de- 
fault in  the  paTinait  of  the  memlnm,  not 
aftei  the  ivovlBioiu  of  the  statute  under  dls- 
cOBslon  took  effect,  not  as  In  paymoit  to  him 
of  the  cash  Borrender  value  of  the  policy ;  but 
he  obtaliMd  it  as  a  loan  for. which  he  execot- 
«d  his  note  and  gave  G<dlateral  secoilt?  and 
for  which  bis  estate  is  liable  to  the  defend- 
ant, and  for  which  also  the  defendant  holds 
the  policy  in  suit  as  security."  And  In  Bur- 
ridge  T.  Insurance  Co.,  211  Ho.  158,  178-179, 
109  S.  W.  560,  666,  the  Supreme  Court  re- 
jected the  defense  of  the  Insurer  because  the 
insured  was  Insane  and  could  not  contract, 
or  agree  as  to  a  surrender  of  the  policy  or  a 
consideration  therefor  at  the  time  of  the  al- 
leged actual  surrender  of  the  policy,  though 
he  bad  tried  to  do  so  by  contract  In  advance, 
and  because  no  consideration  was  shown  to 
have  been  accepted  at  the  time  of  the  sur- 
render. But  the  court  also  said :  "That  sec- 
tion plainly  contemplates  that  the  relation 
of  Insurer  and  insured  may  be  brought  to  kn 
end  If  the  insurer  complies  with  Its  provi- 
sions, and  the  policy  is  surrendered  'for  a 
consideration  adequate  in  the  judgment  of 
the  holder.* " 

In  Paschedag  v.  Insurance  Co.,  155  M% 
App.  185,  199,  134  S.  W.  102,  the  court  gives 
the  reasons  why  a  loan  contract  providing 
for  a  surrender  of  a  policy  in  case  of  default 
in  paying  interest  and  premiums  does  not 
fall  within  the  exceptions  to  the  statute  pro- 
viding for  a  surrender  of  the  policy  "for  a 
consideration  adequate  in  the  judgment  of 
the  legal  holder  thereof,"  In  these  words: 
"But,  of  course,  this  involves,  too,  a  transac- 
tion where  the  parties  contemplate  a  cessa- 
tion of  the  Insurance  contract  at  the  time. 
By  the  express  provision  of  the  statute,  the 
Insured  may  surrender  the  poller  and  termi- 
nate the  relation  of  insurer  and  Insured  for 
any  consideration  which  in  his  Judgment  Is 
adequate  therefor ;  but  the  consideration 
must  be  s^ven  by  the  company  for  such  a  sur- 
render  and  not  for  some  -  other  purpose. 
•  *  •  Where  the  transaction  Is  denomi- 
nated by  the  parties  as  a  loan  and  the  pledge 
of  the  policies,  and  their  dealings  touchliv 
the  matter  manifest  they  did  not  intend  the 
policy  was  thereby  surrendered  In  the  sense 
of  the  statute  referred  to  for  a  consideration 
adequate  In  the  judgment  of  the  Insured,  the 
court  is  not  Jnsttfled  In  saying  the  transac* 
Hon  was  a  surrender.  For  a  case  directly  In 
point,  see  Baymond  t.  Insurance  Oo^  86  Mo. 
App.  891." 

We  therefore  hold  that,  while  the  plalntifT 
did  not  and  could  not  by  the  policy  or  loan 
agreement  make  a  valid  contract  oompellbig 
him  to  surrender  bis  policy  in  case  of  de- 
fault in  payment  of  premlnma  and  interest 
and  KpB>ly  the  net  value  of  the  policy  or  any 
part  therettf  in  payment  of  anch  loan,  yet  be 
could  after  such  de&ult  voluntarily  agree  to 


and  actuaUy  surrender  his  poUcy  to  the  com- 
pany in  etmslderatlon  of  the  payment  of  his 
personal  debt  to  ttke  company  out  of  the  net 
value  of  his  polky. 

[I,  •]  Viewing  this  case  as  we  must  from 
the  standpoint  Out  the  assnred's  pledge  of 
his  poUc7  to  the  payment  of  his  loan  was  void, 
that  such  loan  was  a  personal  debt  only,  that 
aft«  his  default  in  paym^it  of  the  premlnm 
and  Interest  he  was  perfecUy  tree  to  refuse 
or  give  assent  to  the  use  of  the  net  value  of 
the  policy  to  the  payment  of  his  Indebtedness 
to  the  company  instead  of  applying  It  to  the 
pnrdiase  of  temporary  insurance — a  propo- 
sition, which,  if  accepted,  would  result  In  a 
surrender  of  his  policy  for  a  consideration 
adequate  In  his  judgment — the  sole  question 
remaining  is  to  determine  whether  he  did  as- 
sent to  this  settlement  and  surrendered  hla 
policy.  We  will  concede  that  he  might  as- 
sent to  this  arrangement  either  directly  or 
by  way  of  estoppel.  It  must  he  granted,  how- 
ever, that  the  defendant  had  no  right  to  im- 
pose on  the  Insured  any  such  settlement,  and 
It  will  be  seen  that  when  it  wrote  to  him  in 
effect  that  It  had  foreclosed  the  loan  and  ap- 
plied the  net  value  of  the  policy  to  the  pay- 
ment of  the  loan,  thus  canceling  both  the  pol- 
icy and  his  personal  indehtedneas  to  It,  the 
letter  in  no  wise  suggested  that  he  had  any 
right  to  object  and  decline  any  such  settle- 
ment This  letter  was  not  designed  to  give 
the  insured  any  freedom  to  contract  with  ref- 
erence to  this  matter.  It  gave  no  flgures  or 
amounts  and  no  Information  as  to  the  method 
of  computation  used  or  liow  it  arrived  at  the 
result  that  the  policy  is  of  no  value.  It  Is 
based  on  the  assumption  by  the  defendant 
that  the  loan  agreement  and  pledge  of  the 
policy  gave  the  defendant  company  the  ab- 
solute right  to  apply  the  net  valne  of  the 
policy  In  payment  of  the  loan  and  that  It 
had  exercised  this  tight,  and  therefore  the 
"policy  has  no  further  value."  The  lettv 
does  not  call  for  any  choice  or  answer,  and 
the  only  thing  suggested  that  the  insured 
could  do  is  to  have  protested  against  this 
arbitrary  action  of  the  company.  The  con- 
tention of  the  defendant  ia  that  the  failure 
of  the  insured  to  so  protest  works  an  estoppd 
by  acquiesc^ce  equivalent  to  a  voluntary 
agreement  that  the  policy  be  surrendered  in 
consideration  of  the  cancellation  of  the  loan 
Indebtedness.  It  mus^  however,  be  borne  in 
mind  that  the  Insured  was  under  no  obliga- 
tion to  make  any  choice  or  request  in  order 
to  obtain  the  extended  Insurance.  The  law 
gave  him  this  benefit  onleaa  he  voluntarily 
chose  and  assented  to  the  other  altematlTe  oC 
at  that  time  surrendering  the  voUey  tat  m 
conslderatiott  adequate  In  bis  judgment 

[7]  In  thus  charging  t^ainst  the  insomd  a 
duty  to  protest  against  the  company's  actifai 
in  this  respect,  defendant  impntes  to  him  and 
the  benefldaxy  a  better  knawledge  of  ttidr 
rights  under  the  policy  than  was  poneseed 
by  the  company.  We  will  accord  to  the  cam- 
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pany  an  taonesty  of  purpoae  and  that  It  .hon- 
estly believed  the  loan  agreement  and  pledge 
of  the  policy  gave  it  a  right  to  thus  cancel 
the  policy,  although,  as  we  have  seen,  It  was 
mlB taken  in  this.  As'  said  In  Smith  v.  Insur- 
ance Co.,  Bupra,  the  Insured  Is  not  presumed 
to  have  the  technical  knowledge  In  reference 
to  life  Insurance  contracts  possessed  by  the 
experienced  officers  of  such  companies ;  and, 
if  they  did  not  know  the  rights  of  the  re- 
spective parties  under  this  policy  contract, 
bow  can  the  insured  be  charged  with  suffi- 
cient knowledge  of  his  rights  thereunder  on 
which  to  base  a  protest?  Logic  and  common 
■ease  demand  that  befdxe  there  la  a  duty  to 
protect  against  any  action  of  another  the 
party  protesting  must  -have  sufficient  knowl- 
edge of  his  rights  to  Justify  sacSi  protest  and 
which  suggests  to  him  hie  duty  to  make  pro- 
teat  "Waiver  la  always  a  question  of  Inten- 
tion and  reetfl  upon  a  tv3l  knowledge  of  all 
the  material  facta  upon  the  pari;  of  the  per- 
son against  vtaom  the  defense  Is  Interposed. 
In  the  case  at  bar  there  Is  no  evidence  that 
tiie  present  beneficiary  had  my  knowledge  or 
inf  oimatl(m  whatever  of  her  rights  under  the 
contract  in  suit  as  fixed  by  the  statutes  and 
laws  of  Bflasouri,  and  hence  there  is  no  evi- 
d«ioe  that  she  should  have  intended  to  aban- 
dtm  the  enforcement  of  such  rights."  Head 
T.  Insurance  Co.,  241  Mo.  403,  419, 147  S.  W. 
832;  Burke  v.  Adams,  80  Mo.  S04,  514,  60 
Am.  Rep.  SIO ;  Tennent  v.  Insnrance  Co.,  133 
Mo.  App.  345,  362,  112  S.  W.  754.  Nor  were 
there  any  sufficient  facta  pleaded  to  consti- 
tute an  estoppeL  A  plea  of  estoppel  to  be 
sufficient  must  plead  the  facts  and  elements 
of  an  estoppel,  one  of  which  Is  that  the  party 
invoking  the  estoppel  was  In  some  manner 
prejudiced  thereby — that  he  was  Induced  to 
do  or  refrain  from  doing  something  to  his 
injury.  Whatever  may  be  the  facts,  the  de- 
fendant did  not  plead  that  it  refrained  from 
collecting  the  personal  obligation  arising 
from  the  loan  agreement  because  of  Its  reli- 
ance on  snch  debt  being  fully  paid  by  the 
application  of  the  net  value  of  the  policy  to 
such  purpose.  Miller  v.  Anderson,  10  Mo. 
App.  71,  and  cases  dted ;  Oaburn  v.  Court  of 
Honor.  152  Mo.  App.  662,  661,  133  S.  W.  87 ; 
Northrop  v.  Coulter,  160  Mo.  App.  680,  640. 
131  S.  W.  364. 

In  the  Head  Case,  supra,  as  in  this  one, 
the  Insurance  company  undertook  to  enforce 
Its  supposed  right  under  a  similar  loan  agree- 
ment to  apply  the  net  value  of  the  policy  at 
the  time  of  default  in  payment  of  premiums 
to  the  payment  of  the  loan  and  gave  the  In- 
sured and  beneficiary  written  notice  of  Its 
action  to  that  effect  The  facta  there  show 
that  the  insured  and  benefidaty  received  and 
retained  this  notice  without  any  response  or 
objection  for  nearly  a  year  and  until  the  in- 
sured's death.  Then,  for  the  first  time,  the 
alleged  settlem^t  was  repudiated  by  bring- 
ing ndt  on  the  policy  on  the  theory  that  the 
policy  was  kept  In  force  by  applying  the  net 
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value  to  the  purchase  of  temporary  insurance 
alone.  There  was  a  small  net-value  surplus 
left  after  paying  the  amount  of  the  loan, 
which  was  applied  to  purchase  a  paid-up  pol- 
icy amounting  to  and  an  Indorsement  to 
this  effect  was  made  on  the  policy  and  same 
returned  to  and  retained  by  the  insured 
along  with  the  statement  as  to  the  use  of  the 
greater  portion  of  the  net  value  in  paying 
the  loan.  The  Insurance  company  offered  to 
pay  and  .t^dered  the  amount  due  as  a  pald- 
policy.  Bespondlng  to  the  question,  of 
waiver  or  estoK>el  under  these  fiicta,  the 
court,  in  addition  to  what  is  above  quoted, 
held :  "Neither  can  it  be  urged  that  the  $89 
tendered  to  plalntUf  before  and  by  this  suit 
as  the  full  amount  of  a  paid-up  policy  under 
thelfew  York  law,  and  the  Act  that  the  pol- 
icy was  returned  to  her  with  that  indorse- 
ment and  retained  for  some  months  until 
after  the  death  of  her  father,'  be  held  to  op- 
erate as  a  waiver  of  any  rlghte  to  which  she 
was  otherwise  entitled." 

On  the  point  now  t>elng  discussed,  the  Head 
Case,  supra,  seems  to  be  in  direct  conflict 
with  the  case  of  Ghrlatensen  v.  Insurance 
Co.,  160  Uo.  App.  486, 141  S.  'W.  8;  the  facts 
of  the  two  cases  hdng  so  near  alike  as  to 
warrant  no  distinction  In  principle.  The  de- 
cision in  the  Head  Case  was  rendered  shortly 
after  the  deddon  In  the  Christensen  Case 
and  makes  no  mention  of  it.  The  only  differ- 
ence pointed  out  between  the  present  case 
and  the  CSiristeosen  Case  is  that  In  the 
Christensen  Case  the  whole  net  value  of  the 
policy  was  not  used  In  paying  the  loan,  and 
therefore  the  policy  was  returned  and  retain- 
ed by  the  insured  In  that  case  with  an  in- 
dorsement on  the  policy  as  to  how  the  net 
value  had  been  applied ;  while  In  this  case, 
the  whole  of  the  net  value  being  so  used, 
there  was  no  need  to  return  the  policy  and 
the  notice  as  to  the  company's  action  In  the 
matter  was  given  by  letter.  The  Christensen 
Case,  however,  does  not  differ  from  the  Head 
Case,  supra,  even  In  that  respect.  In  each 
case,  however,  a  writtoi  notice  In  some 
form  was  sent  to  the  Insured  notifying  him 
as  to  what  had  been  done  In  the  way  of  ap- 
plying the  net  value  of  the  policy  to  a  can- 
cellation of  the  loan  and  the  effect  thereof  on 
the  i>ollcy.  It  Is  the  acquiescence  of  the  in- 
sured after  full  notice  as  to  what  had  been 
done  that  constitutes  the  estoppel  In  either 
case,  and  It  does  not  matter  whether  the  no- 
tice comes  from  an  Indorsement  on  the  poli- 
cy or  in  a  letter  to  the  Insured. 

This  court,  of  course,  Is  bound  by  the  Head 
Case,  supra,  as  being  the  last  decision  of  the 
Supreme  Court  We  have,  however,  suffi- 
ciently Indicated  our  own  views  on  the  mat- 
ter. It  is  conceded  in  this  case,  as  In  the 
Head  and  Christensen  Cases,  that  there  was 
no  direct  or  express  assent  or  agreement  to 
a  surrender  of  the  policy  for  a  consideration 
adequate  In  the  judgmoit  of  the  insured,  and 
we  hold,  as  did  the  Supreme  Cour^  tliat  the 
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facto  iuffe  are  ziot  Buffldent  to  ehow  that 
audi  reaalt  waa  accompllBfaed  by  aoqnlescence 
amounting  to  an  eetoppel. 
The  judgment  will  therefore  be  affirmed. 

ROBBBTSON,  p.  J.,  and  FABBINGTON, 
J*,  concur* 


STATE  V.  LBIBTIO. 
(Supnmo  Oonrt  of  Missouri.  Division  No.  2. 

Dec.  9.  1813.) 
CanaNAL  Law  (|  1106*)— AmAXt-Txia  to 

An  appeal  not  perfected  bj  the  filing  in 
the  Supreme  Court  of  a  transcript  within  the 
time  prescribed  by  Bev.  St  |  5313,  must  on 
motion  be  diamiAed,  nnlesfl  accused  bqowb  good 
cause  for  delay  in  perfecting  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Cr&ninal 
Law,  Cent  Dig.  »  2890-2892;  Decu  Dig.  | 

uoe^*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty;. G.  A.  Wurdeman,  Judge. 

Fredeiidt  Leibtlg  was  conricted  of  a  felo* 
nloos  assault  and  he  appeals.  Dismissed. 

B.  L.  HatthawB.  of  Clayton,  and  V.  W. 
Brooks,  of  Valley  Park,  tor  appellant 

BOY,  C.  The  defendant  was  on  Sfarch  16, 

1912,  couTlcted  of  a  felonious  assault  and 
sentenced  to  two  years  in  the  penitentiary, 
and  on  the  same  day  appealed.  He  was 
given  leave  to  file  a  blU  of  exceptions  on  or 
before  August  81,  1912,  on  which  day  the  bill 
of  exceptions  was  filed.  The  transcript  of 
the  record  was  flled  In  this  court  March  25, 

1913,  more  than  a  year  after  the  appeal  was 
taken. 

Section  6313,  Revised  Statutes,  provides 
that,  on  the  failure  of  the  appellant  In  a 
felony  case  to,  perfect  his  appeal  within  12 
months  from  the  time  the  appeal  was  grant- 
ed, the  appeal  shall  on  motion  of  the  Attor- 
ney General  be  dismissed,  unless  the  defend- 
ant shall  show  to  the  satisfaction  of  the 
court  good  cause  for  not  perfecting  his  ap- 
peal. The  Attorney  General  has  filed  a  mo- 
tion to  dismiss  the  appeal  on  account  of  the 
delay,  and  the  appellant  has  made  no  attempt 
to  explain  or  excuse  the  delay. 

In  accordance  with  our  duty,  we  dismiss 
the  appeal. 

WILLIAMS,  C,  concurs. 

PEB  CURIAM.  The  foregoing  opinion  of 
BOT,  0.,  Is  adopted  as  the  opinion  ot  the 
court  All  concur. 


ffFATB  T.  PBINTZ. 
(Supreme  Oonrt  of  Ifissouri,  DItIiImi  No.  2. 

Dec.  9,  1913J 
.Gbihzital  Law  (|  1094*)— Appeal— Bill  ov 

ElXCEPnONB. 

Though  motions  for  new  trial  and  in  ar- 
rest of  judgment  were  filed,  only  the  record 


proper  will  be  reviewed,  if  appellant  did  not  file 
a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2807.  8204;  Dec  Dig.  1 
1094.*] 

Appeal  from  St  Louis  Otscolt  Court; 
George  C.  Hitchcock,  Judge. 

Samuel  Prlntz  was  convicted  of  receiving 
stolen  property,  and  appeals.  Affirmed. 

John  T.  Barker.  Atty.  Gen.,  and  W.  T. 
Butherford,  Asat  Att?.  Gen^  for  the  Stata 

WILLIAMS.  0.  Upon  an  Infonnatloit 
charging  defendant  with  receiving  stolen 
proper^  of  the  value  of  $1,200,  defendant 
was  tried  and  conTicted  In  the  circuit  -court 
of  the  dty  of  St  Louis,  Mo.;  the  Jury  assess- 
ing hla  punishment  at  three  years  In  the- 
penitentiary. 

Motions  for  new  trial  and  in  arrest  of 
judgment  were  filed  and  overruled,  and  the 
defendant  appealed,  but  fidled  to  file  hia  biU 
of  ezeeptlona  in  the  cause.  The  appellate 
review  Is  therefore  limited  to  the  record 
propa.  Upon  careful  inflection  of  the  infor- 
mation and  other  parto  of  the  record  proper, 
we  find  the  same  to  be  in  due  and  proper  fbrm 
and  free  from  error. 

The  Judgment  la  afltaned. 

BOY,  G:,  concurs. 

PEB  CDBIAM.    The  above  opinion  by 
WILLIAMS,  0.,  is  adopted  as  Uie  opinion  of ' 
the  court  All  the  Judges  concur. 


MERRILL  et  aL  v.  THOBfPSON  et  al. 

(Supreme  Court  of  Missouri.  Division  No.  1. 
June  ^  1913.  Behearing  Denied  July  10. 
1913.  Transfer  to  Court  in  Banc  Denied  Dec. 
6,  1913.) 

1.  APPKAL  AHD  BBBOB  (I  OM*)— EVIOBHOS  (I. 

B98*)_WaieBT  or  TEainiOHT— NuHBKa  of 

Witnesses. 

The  weight  of  testimony  does  not  so  much 
depend  on  the  number  of  witnesses,  as  on  their 
intelligence,  honesty,  and  veracity,  and  a  finding 
sustained  by  the  testimony  of  a  credible  witness 
will  not  be  disturbed  menQy  because  several  wit- 
neues  contradicted  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enot.  Cent.  Dig.  If  8901-3906:  Dec.  Dig.  { 
994;*  Evidence,  C^t  Dig.  H  2t«>-2102;  Dec. 
Dig.  S  G9&*1 

2.  SPBCIFIO    pEBFOBHAWOa     (|    121*)  — OON- 

TBACTB— Evidence — SnrnciBNcr. 

In  an  action  for  the  specific  performance  of 
an  alleged  oral  contract  to  convey  land,  made 
by  decedent  with  his  daughters  in  consideration 
of  their  maintaining  him  and  his  wife  during 
their  lives,  evidence  held  to  sustain  a  finding  of 
the  making  of  the  contract  and  of  performance  of 
the  consideration  by  the  daughters,  entitling 
them  to  reUef. 

[Ed.  Note.— For  oth^  cases,  see  Specific  Pct- 
formance^  Cent  Dig.  K  387-395;  Dee.  Dig.  | 
121.»] 

8.  Appeal  and  Ebbor  (|  843*)~^TmnoiTa 
B£viewablb^Imuatebial  QuKsnoiTB. 
Where  the  court  trying  a  case  withoot  a 
jury  admitted  evidence  which  waa  not  coDSid- 
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ered  by  flie  trial  otmrt  In  dfltermialiig  the  is- 
soe  on  whidi  the  detmuination  on  appeal  de- 
pended, the  contt  on  appeal  will  not  pass  on  the 
admissibility  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gnor^  Gent  Dlff.  H  8881-3841;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  LLrlngBton 
Comity ;  Arch  B.  Davis,  Jndge. 

Action  by  Harriett  A.  Merrill  and  another 
asainst  Elliott  W.  Thompson  and  another. 
From  a  judgment  for  plalntlttB,  defendants 
appeal.  Affirmed. 

TbSa  a  bUl  In  egnllr  Instltnted  In  the 
dieiiU  court  of  Uvlngston  coon^,  the 
plalntiffB  against  the  defuidant,  to  quiet  title, 
bnt,  In  ieaUt7>  to  aswdflcally  enforce  an  oral 
contract  alleged  to  have  been  entered  Into  by 
and  betweoi  Harriett  A.  Merrill,  n6e  Thcnnp- 
son,  and  slater  Sophia,  with  Natlian 
Xhompson,  thdr  father,  whereby  he  agreed 
to  conr^  to  them  a  certain  40  aoes  of  land 
sltoated  In  said  county,  and  {Kuticolarly  de- 
scribed In  the  bill,  in  consideration  that  the 
formor  agreed  to  lire  with,  care  for,  support, 
and  maintain  him  and  ble  wife,  their  motlier, 
during  their  natural  lives.  Harriett  alleg- 
ing and  daiming  that  she,  prior  to  the  inatl- 
tntion  of  the  suit,  purchased  the  Interest  of 
her  sister  S<vlila,  and  that  she  intermarried 
with  her  coplaintur.  WfUIam  T.  MerrllL  The 
pleadings  are  in  no  manner  assailed,  and  we 
will  therefore  put  them  aside.  A  trial  was 
had,  and  tbe  court  found  the  issues  as  to  the 
contract  (title  also  having  been  alleged  to 
hare  been  acQulred  by  the  statute  of  Umlta' 
tion)  in  favor  of  the  plaintiCCB  (ther?  being 
no  flnding  either  way  as  to  the  claim  of  title 
by  adverse  possession)  and  in  due  time  and 
in  proper  manner  defendant  duly  appealed 
the  cause  to  this  court 

The  evidence,  as  usual  in  sudt  cases,  is 
quite  Tolamlnous,  which  we  have  carefully 
read,  and  that  for  the  plaintiff  tended  to 
prove  tlie  following  facts: 

That  some  time  in  the  year  1868,  Nathan 
Thompson  aoaulred  title  to  the  land  In  con- 
troversy, moved  thereon,  and  there  resided 
nntU  his  death.  His  family  consisted  of  him- 
self, wife,  and  eight  children.  One,  Dora, 
died  without  marrying.  Prior  to  18^,  all  of 
the  other  lAildren  married  and  left  home, 
except  the  two  daughters,  Harriett  and  So- 
phia, who  were  living  with  their  parents. 
At  that  date,  both  of  them  were  past  the  age 
of  minority,  and  the  former  had  been  teach- 
ing school  for  a  number  of  years,  in  the 
neighborhood,  but  resided  with  her  parents. 
For  some  two  or  three  years  prior  to  this 
tlme^  the  father  and  mother  depended  large- 
ly npon  these  daughters  for  support  Harri- 
ett, when  not  teaching,  resided  with  her  fa- 
ther, and  assisted  in  doing  the  household 
work,  and  assisted  her  sister  Sophia,  who 
devoted  all  of  her  time  to  the  house  and  to 
her  parents.  At  and  prior  to  that  date,  the 
father's  health  had  fftiled  and  he  was  unable 


to  do  scarcely  any  labor.  Likewise,  the  moth- 
er was  an  invalid  and  needed  care  and  atten- 
tion. That  It  was  common  knowledge  to  the 
members  of  the  family  and  to  the  community 
that,  if  left  alone,  they  would  not  be  able  to 
make  a  living.  That  the  rent  of  the  farm 
would  not  be  suflSclent  to  support  and  main- 
tain them.  For  years  Nathan  Thompson  had 
been  more  or  less  In  debt,  some  of  which  was 
secured  by  the  land.  I  think  the  record 
shows  practically  without  contradiction  that 
at  this  time  the  condition  of  Nathan  Thomp- 
son and  his  wife  was  such  that  they  needed 
constant  care  and  attention,  and  that  they 
must  depend  upon  some  one  for  care  and 
maintenance.  They  had  no  means  practlcal- 
ly,'except  this  40  acres  of  land,  and  were  un- 
able to  earn  a  dollar,  both  having  been  In 
poor  health  for  years,  and  were  growing 
worse  all  the  time.  He  was  then  66  and  she 
was  61  years  of  age. 

It  was  under  those  conditions  that  In  1883 
or  1884.  not  later  than  1886,  the  father  la  al- 
leged to  have  made  and  entered  into  the  con- 
tract with  his  two  daughters,  which  is  the 
subject  of  this  litigation.  The  evidence  tend- 
ed to  show:  Tliat  he  agreed  with  them.  If 
they  would  take  care  of  and  support  him  and 
their  mother,  as  long  as  tiiey  lived,  stay  with 
and  look  after  them  and  provide  them  a  home 
on  this  tract  of  land  so  long  as  they  lived, 
pay  their  debts,  and  keep  the  place  In  repair, 
that  he  would  will  the  land  to  them  when  he 
died.  That  Sophia  was  t6  stay  with  them  In 
the  future  and  care  for  them  and  do  the 
hons^old  work,  as  she  had  in  the  past,  and 
that  Harriett  was  to  continue  teaching  and 
reside  with  them  and  assist  in  the  household 
work  and  in  caring  for  them  while  there.  That 
she  was  to  furnish  the  necessary  means  by 
which  tlie  house  and  premises  were  to  be 
kept  up,  also  the  money  necessary  for  the 
care  and  support  of  the  father  and  mother, 
as  well  as  for  all  medicines  and  medical  atten- 
tion as  might  be  necessary.  That  she  should 
procure  ttie  means  for  those  purposes  from  the 
income,  rents,  and  profits  realized  from  the 
40  acres  of  land  and  from  her  salary  as 
teacher.  That  they  agreed  to  all  that  and 
faithfully  carried  out  the  agreement  That 
they  took  charge  of  the  place  and  maintained, 
cared  for,  and  supported  their  father  and 
mother ;  also  provided  them  with  all  neces- 
sary medidnea  and  medical  attention  as  long 
as  they  lived.  The  former  died  In  November, 
1803,  and  the  latter  In  February,  1899,  he  be- 
ing about  75  and  she  about  77  when  they,  re- 
spectively, died.  That  Harriett  paid  all  of 
her  father's  debts,  in  dividend,  as  well  as 
those  against  the  farm.  She  made  all  nec- 
essary Improvements,  kept  the  place  in  good 
repair,  and  paid  all  the  ta^es  during  all  of 
those  years,  and  after  the  death  of  her  par- 
ents idle  paid  all  the  funeral  expenses  and 
had  suitable  monuments  erected  at*  their 
graves.    That  at  the  time  Uils  agreement 
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was  made  said  40  acres  of  land  was  worth 
from  to  $1,400.  Tbe  debts  of  the  fa- 

ther amounted  to  seveial  htmdred  dollars, 
the  GOLCt  amount  not  shown,  which  were  oU 
paid  bj  Harriett  She  hi^  also  furnished 
her  &ther  conidderable  sums  of  money  prior 
to  making  this  agreement  with  him,  In  order 
to  help  Mm  make  a  living. 

That  in  1886^  in  order  to  carry  out  his 
part  of  the  agre^nent,  her  father  made  and 
pnbllfihed  a  will  by  which  he  devised  all  of 
sold  land  to  his  daughters  Harriett  and  So- 
pbla,  subject  to  a  life  estate  to  the  mother. 
Fountain  K.  Thomjnon,  a  son,  was  made  ex- 
ecutor of  the  win,  which  after  the  death  of 
Nathan  Thompson  was  duly  probated  in  the 
probate  court  of  Livingston  oounty,  on  March 
7,  1804.  After  Its  probation  and  after  the 
death  of  the  mother  In  February,  1809,  It  was 
discovered  that  the  will  was  defedlve,  in 
that,  through  an  error  of  the  scrivener,  it 
failed  to  name  the  other  children  or  heirs  of 
the  testator.  Upon  the  discovery  of  this 
defect,  Harriett  and  S(^;ihla  undertook  to 
correct  ttie  d^ect  getting  quitclaim  deeds 
from  all  of  the  children  of  Nathan  ^omp- 
son,  their  father,  conveying  their  interest 
In  this  land  to  them,  Harriett  and  Sophia. 
That  all  the  childrKi  except  the  defradant 
Blliott  W.  Thompson,  In  compliance  with 
th^  request  without  reward  or  compensa- 
tion, executed  and  delivered  such  quitclaim 
deeds  to  them.  That  on  August  3, 1899,  this 
defendant  brought  a  partition  suit  against 
all  the  children  and  heirs  of  Nathan  Thomp- 
son, including  Harriett  and  Sophia,  to  par- 
tition this  land.  This  suit  was  returnable 
to  the  September  term,  1899,  of  the  circuit 
court  The  plaintiff  here,  the  defendant 
there,  filed  a  motion  requiring  the  plaintiff 
give  security  for  the  coste,  for  the  reason 
that  he  had  no  Interest  in  the  property  and 
was  Insolvent  ^e  motion  was  sustained, 
and,  defendant  having  failed  to  give  security 
for  costs,  as  ordered  by  the  court,  the  cause 
was  dismissed.  That  after  the  death  of  the 
mother,  Harriett  and  Sophia  continued  In 
the  exclusive  possession  of  said  property, 
claiming  title  thereto  against  every  one; 
renting  the  same  and  receiving  the  rents 
thereof;  also  made  valuable  Improvements 
thereon  and  paid  the  taxes  thereon  up  to 
February  16,  1004,  when  Sophia  conveyed 
her  Interest  In  said  lands  to  Harriett;  and 
from  that  date  to  the  date  of  the  trial,  she 
had  the  sole,  exclusive,  and  adverse  pos- 
session thereof,  claiming  title  against  the 
world.  That  she  continued  to  rent  tbe  land 
and  receive  the  rents  thereof.  She  construct- 
ed tboreon  a  new  house  and  made  other  im- 
provements which  cost  her  $2,500.  The  de- 
fendant at  all  times  knew  of  all  these  focts, 
Lut  made  no  demands  for  his  alleged  inter- 
est therein,  or  protests  arising  out  of  tbe 
same. 

THere  is  but  little  difference  between  the 
foregoing  summary  of  the  evidence  and  that 
prepared  by  counsel  for  appellant;  they  dif- 


fer In  degree  only.  "With  no  design  to  ccitl- 
dse  counsel  for  appellant  yet  no  dlsinterest-^ 
ed,  unbiased  mind  can  read  this  record  and 
reach  any  conclusion  except  that  In  the  state- 
ment of  tiie  case  th^  have  minimized  some 
of  Uie  important  facts  thereof;  otherwise, 
their  statement  is  well  enough,  which  I  will 
here  copy,  and  therein  greatly  shorten  the 
statement  from  what  It  would  be,  should  I 
attempt  to  state  even  the  sulwtanoe  of  the 
evidence.  Since  counsel  for  both  parties 
have  seen  proper  to  jiresent  this  case  upon 
the  ultimate  facts  which  the  evidence  tends 
to  prove,  we  feel  Justified  in  disposing  of 
the  case  npon  that  ttieory,  without  going  into 
and  setting  out  tbe  details  of  the  volnnd- 
nous  evidence.  Said  statement  of  counsel  for 
appellant  omitting  formal  and  nndlsputod 
matters.  Is  as  follows: 

"About  the  year  1876.  the  family  of  Nathan 
Thompson  then  living  with  him  on  said  &rm 
consisted  of  himself  and  wife  and  two  dan^- 
ters.  plalntift  and  Sophia  B.  Fnlkerson.  AU 
his  other  dilldren  had  theretofore  married 
and  left  home.  The  daughter  Soidiia  had 
been  married,  but  prior  to  1876  bad  separat- 
ed from  her  husband  and  returned  to  tbe 
home  of  her  father  and  mother,  where  she 
lived  during  her  fathra's  life  and  up  to  the 
time  of  her  mother's  death  in  1S80.  Tbe 
plaintiff  never  left  hom^  and  the  evidence 
is  she  bad  made  her  home  with  her  {)& rents 
and  was  making  her  home  with  them  during 
all  tbe  time  the  parents  lived  on  this  fiirm. 
It  Is  undisputed  that  both  the  daughters, 
plaintiff  and  Sophia  B.  Fulkerson,  had  made 
th^r  home  with  their  parents  for  years  prior 
to  the  date  of  the  alleged  contract  between 
the  father  and  tbe  two  daughters,  and  dur- 
ing all  that  time  had  looked  after  and  cared 
for  their  parents  and  assisted  in  performing 
the  farm  and  household  duties.  It  is  also 
uncontroverted  that  the  dau^ter  Sophia 
had  during  this  time  stayed  at  lionie,  at- 
tended to  such  duties  as  she  could  around 
the  farm,  and  looked  after  and  cared  for 
her  parents ;  while  tiie  plaintiff  liad  been  a 
school  teacher  for  a  numtwr  of  years  prior 
to  the  date  of  the  alleged  contract  and  had 
during  that  period  borne  more  or  less  the 
expenses  of  the  family,  of  which  she  was  a 
member,  as  well  as  paying  some  of  the  taxm. 
some  of  the  Interest  on  debts  her  father 
owed,  and  otherwise  contributing  to  the  fam- 
ily support  After  the  date  of  the  alleged 
contract  and  during  the  father's  life  and  up 
to  the  mother's  death,  both  of  these  girls 
continued  to  perform  the  same  character  of 
acts  and  do  the  same  character  of  work  they 
had  done  before.  The  daughter  Sophia  con- 
tinued to  live  at  home,  look  after  the  house- 
hold duties,  and  do  such  work  as  she  could 
about  the  farm,  caring  for  and  assl sting  her 
father  and  mother,  the  same  as  she  had  done 
prior  to  said  alleged  date.  Tbe  daughter 
Harriett  the  plaintiff,  conttnned  to  make 
her  home  with  her  parents,  bearing  more  or 
less  of  the  family  expenses,  paying  some  of 
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the  taxe^  some  of  the  intoest  on  her  father's 
debts,  and  otiierwlse  oontritniting  to  the  gen- 
eral family  fond,  the  same  as  she  had  d(me 
preTlons  to  the  alleged  making  of  the  con* 
tract 

"Thns  it  1b  seen  that  the  affairs  of  thla 
family  followed  the  same  course  without  In- 
termptlon  for  years  before  as  well  as.  after 
the  time  of  the  alleged  contract  In  other 
words,  the  record  shows  no  change  in  the 
Mtnation,  duties,  acta,  or  work  of  these  two 
glrla  as  a  rraolt  of  such  all^d  contract 
But,  on  the  other  band,  Uielr  situation  re- 
mained unchanged ;  they  performed  the  same 
acts  and  duties  and  did  the  same  work  as 
they  had  done  before.  There  seems  to  hare 
been  no  separate  account  k^t  of  the  amount 
spent  by  the  plaintiff  over  and  above  the 
amount  realised  from  the  farm.  Nor  Is  the 
record  clear  that  the  Income  from  the  farm 
fell  short,  to  any  great  extent,  of  maintaining 
the  family.  If  It  did.  It  Is  not  stated  how 
much.  But  it  is  clear  they  all  lived  to- 
gether, each  ccmtrlbnting  In  his  own  way 
to  the  maintenance  of  the  fftmlly. 

"The  contract  alleged  and  set  forth  In  the 
pltdntUTs  petition  as  having  been  made  be- 
tween the  fattier  and  the  two  daughters,  fOr 
whldi  spedflc  performance  was  asked  and 
decreed,  is  as  A)11owb:  That  on.  said 


day  of  Deoembff,  1886,  the  said  Nathan 
Thompson  and  the  jdalntlff  Harriett  A.  Mer- 
rill, then  Harriett  A.  Thompson,  and  the 
said  Sophia  B.  Fulkerson,  made  an  agree- 
ment by  which  the  plaintiff  Harriett  and 
her  said  alatw,  Sophia  B.  Fulkerson,  were  to 
become  the  owners  of  the  said  land  In  fee 
simple  In  consideration  that  th^  would  take 
possession  of  -said  land  and  take  care  of  and 
support  and  maintain  th^  father  and  moth- 
er In  sickness  and  health,  and  see  that  they 
had  food,  shelter,  clothing,  nuralng,  medical 
attention,  and  all  necessaries ;  and  the  said 
plaintiff  and  her  sister,  Sophia  B.  Fulkersm, 
Should  live  on  the  place  with  their  father 
and  mother  and  give  them  the  benefit  of  th^ 
society  and  the  comfort  of  their  presence 
and  help  as  long  as  their  fiither  "and  mother 
should  liv^  and  would  farm  said  land  and 
improve  the  same  and  maintain  a  home  for 
their  father  and  mother  with  them  as  long 
as  their  father  and  mother  should  live,  and 
should  see  that  their  father  and  mother, 
when  deceased,  should  rective  proper  burial 
and  their  funeral  expenses  paid.  That  the 
said  Nathan  Thompson,  thd.r  fitther,  was  to 
oonv^  them  said  land  so  as  to  make  them 
owners  thereof  In  fee  timple   *   *  * 

"While  the  plaintiff  procured  deeds  from 
the  other  children  of  the  deceased,  except 
the  d^endant  Elliott  W.  lliompson  (they 
making  deeds  voluntarily),  for  their  inter- 
est In  the  ftmn,  she  made  no  claim  to  any 
of  them  that  she  was  the  owner  of  the  land 
hy  reason  of  any  contract  So  far  as  the 
record  shows,  plaintiff's  only  claim  to  this 
land  was  based  entlr^  on  the  intention  of 


the  tether  expressed  by  his  wUL  Hm*  te- 
ther made  a  will  1^  which  he  devised  the 
term  in  question  to  his  wife  ter  life,  the 
remainder  to  tibe  plaintiff  and  her  sister 
Sophia.  The  wlU  did  not  mention  ttie  other 
children  of  the  testator.  So,  as  to  such  oth- 
er children,  the  defendant  being  on%  ttie 
tether  died  Intestete.  •  •  •  Since  the 
d«ith  of  the  tether  and  mother,  the  term 
has  been  rented,  and  the  rent  has  been  paid 
to  plaintiff.  As  nearly  as  can  be  told  from 
the  record,  there  has  been  collected  and  paid 
to  her  at  least  91,000  in.  rent,  and,  as  well 
as  can  be  gleaned  from  the  evidence  that 
amount  wlU  more  than  cover  all  the  plain- 
tiff has  paid  out  of  her  own  funds  toward 
the  performance  of  the  alleged  contract 
*  *  *  Appellant  contends  that  the  evi- 
dence does  not  prove  the  omtract  as  pleaded, 
does  not  show  any  contract  was  ever  had, 
and*  that  the  finding  was  ter  the  wrong  party 
and  should  be  reversed." 

The  following  are  the  errors  assigned  by 
counsel  for  appellant:  "The  trial  court  erred 
in  finding  that  there  was  an  oral  contract 
between  the  deceased,  Nathan  Thompson, 
and  bis  two  daughters,  the  plaintiff  and 
Sophia  B.  Fulkerson,  by  which  the  said 
Nathan  agreed  to  give  or  leave  the  land  In 
Question  to  such  daughters,  becanse:  (1)  The 
alleged  oral  contract  was  not  clear,  explicit, 
and  definite.  (2)  If  the  contract  was  prov- 
ed, it  was  not  the  contract  pleaded.  (3)  The 
contract  was  attempted  to  be  established 
by  conversations  too  ancient  and  too  loose 
and  casual.  (4)  The  proof  was  not  such  as 
to  leave  no  reasonable  doubt  that  the  con- 
tract as  pleaded  was  in  fact  made  and  that 
full  performance  has  been  bad.  (5)  The 
work  relied  upon  as  coMtltutliig  perform- 
ance is  not  referable  solely  to  the  alleged 
contract  sought  to  be  enforced,  but  might 
be  referable  to  some  other  cause.  (6)  The 
rent  received  by  plaintiff  will  more  than  off- 
set any  sums  paid  out  by  her  in  the  support, 
maintenance,  and  care  of  her  father  and 
mother;  so  no  fraud  will  be  worked  on 
plaintiff  by  refusing  to  enforce  the  alleged 
contract.  (7)  The  proof,  at  best,  shows  a 
mere  disposition  or  intention  to  devise  by 
will  as  a  reward  for  services  already  per- 
formed and  money  already  advanced,  and 
does  not  show  a  contract  to  devise  made  be- 
fore the  act  of  performance  relied  upon  were 
had." 

John  H.  Taylor  and  Paul  D.  Eltt,  both  of 
ChllUcotti^  for  appellante.  Lewis  A.  Chap* 
man,  of  Ghllllcothe,  for  respondaits. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  By  reading  this  assign- 
ment of  errors.  It  will  be  seen  by  compar- 
ing  It  with  the  general  rule  announced  by 
this  court  In  the  case  of  Walker  v.  Bohan- 
nan,  243  Mo.  119,  loc.  dt  136,  147  S.  W. 
1024,  regarding  the  reQulrements  of  tbe  at 
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legatlona  and  proof  In  snclt  oases,  tbe  conn- 
sel  for  ai^ellant  have  predicated  their  as- 
Blgnment  upon  Uiat  rule,  simply  negativing 
the  requirements  stated  therein. 

Before  conddering  this  asdgnment  of  er- 
rors, we  win  dispose  of  a  general  obJ«:tlon 
urged  by  connael  against  the  coirectneas  of 
the  decree  and  that  Is  that  "the  proof  to 
snstaln  the  alleged'  contract  is  based  solely 
upon  the  evidence  of  Fountain  K.  Thomps(Hi, 
a  brother  of  the  plalntU^**  and  therefore  the 
erldenoe  Is  Insnffldent  to  sustain  the  de- 
cree. If  we  correctly  understand  this  con- 
tention. It  ^ballengm  the  snlHclency  of  the 
strength  of  the  testimony  of  any  one  wit- 
ness to  support  a  judgment  or  decree  In  a 
case  of  this  <diaract6r,  r^rdleas  of  his  in- 
telUgence,  character,  and  standing  In  the 
community  for  honesty,  truth,  and  madly. 
Even  If  this  Insistence  was  based  upon  un- 
disputed facts  (which  it  Is  not,  for  he  is 
strongly  corroborated  by  almost  erery  physi- 
cal and  nndlspnted  fact  In  the  case,  whldi  are 
many,  as  wlU  be  presratly  noted),  we  would 
be  unable  to  lend  our  concurrence  thereto, 
for  the  simple  reason  that  the  weight  and 
CQUTlndng  character  of  testimony  does  not 
depend  so  mudi  upon  ttie  number  of  wit- 
nesses who  testis  in  a.  cause,  but  more  upon 
the  li^elUgenc^  honesty,  and  veractly  of 
those  who  give  evidence  In  a  cause.  This 
role  has  beea  so  long  and  so  firmly  estab- 
lished in  onr  system  ot  jurisprudence,  it 
would  be  more  than  a  useless  waste  of  time 
and  energy  to  cite  authority  In  support  there- 
ot  We  dierefore  rule  this  In^tenee  against 
appellant 

[2]  II.  We  now  approach  Oa  main  propo- 
rtion Involved  in  this  case  for  determination, 
and  that  is:  Was  the  evidence  Introduced 
sufficient  to  support  the  findings  and  the  de- 
cree herein  made  and  rendered  in  ftivor  of 
the  respondent.  If  tested  by  the  fallowing 
rule  announced  by  this  court  In  the  case  of 
Walker  v.  Bohannan,  supra,  via.:  "With  the 
acquired  experience  the  conrte  had  gained 
before  the  passage  of  the  original  statutes  of 
fraads  and  perjuries,  they  were  slow  ^  la- 
graft  thereon  any  exception  to  the  iron-clad 
rule  of  the  stetute.  Later,  however.  It  be- 
came apparent  to  courts  of  conscience  that 
frauds  were  being  perpetrated  under  the 
strict  letter  of  the  stetute.  To  obviate  these 
frauds,  the  exceptions  to  the  statnte  here 
Invoked  was  adopted  by  courts  of  equity,  but 
not  without  well-defined  rules  of  procedure — 
rules  which,  like  the  statute  Itself,  would  be 
a  safeguard  as  against  tbe  perpetration  of 
frauds.  Tbe  rules  cover  many  phases,  i.  e.: 
(1)  The  alleged  oral  contract  must  be  clear, 
explicit,  and  definite;  <2)  It  must  be  proven 
as  pleaded;  (3)  such  contract  cannot  be  es- 
tablished by  conversations  either  too  ancient 
on  the  one  hand,  or  too  loose  or  casual  upon 
the  other ;  (4)  the  alleged  oral  contract  must 
itseU  be  fair  and  not  unconscionable;  (5) 
the  pRKtf  of  the  contract  as  pleaded  must  be 


sudt  as  to  leave  no  reasonable  donbt  In  tite 
mind  of  the  cbancdlor  that  the  contract  aa 
alleged  was  in  £act  made  and  that  the  full 
performance,  so  far  as  lies  in  the  hands  of 
the  parties  to  perform,  bas  been  had;  (Q> 
the  work  constituting  performance  must  be 
anch  as  la  referable  solely  to  the  contract 
sought  to  be  enforced,  and  not  such  as  might 
be  reasoniAly  referable  to  snne  other  and 
dUCerent  contract;  (7)  the  contract  must  be 
one  based  upon  an  adequate  and  1^1  ctm- 
Blderation,  so  that  ito  performance  upon  the 
one  hand  but  not  upon  the  other  wuold  be- 
speak an  unconscionable  advantage  and 
wrong,  demanding  In  good  conscience  relief 
in  equity ;  and  (8)  proof  ot  mere  dlspodtlon 
to  devise  by  will  or  convey  by  deed  by  way 
of  gift,  or  as  a  reward  for  services.  Is  not 
sufficient,  but  there  must  be  shown  tt  real 
contract  to  devise  by  wni  or  convey  by  deed, 
made  before  the  acts  of  performance  relied 
upm  were  had." 

Speaking  of  this  rule  generally,  I  wish  to 
state  that  I  have  never  Indorsed  it  in  the  full 
soue  in  which  it  is  lliere  stated,  but  my 
views  regarding  it  are  fully  stated  In  my 
dissenting  opinion,  filed  In  the  case  of  Col- 
lins V.  Harrell,  210  Ho.  270,  loc.  dt  3U-843. 
118  S.  W.  432.  Since,  however,  the  facta  of 
this  case  are  practically  undisputed,  we  will 
have  no  necessity  to  attack  the  stringency 
and  rigidity  of  tiiat  rule. 

The  undisputed  facte  are  that  Nathan 
OAompson,  about  the  year  186(^  owned  a 
small  tarm  of  40  acres  of  land  situate  in  Ut- 
Ingston  county,  upon  wfaieh  he  i^sided  with 
his  family,  composed  of  himself,  wife,  and 
eig^t  children,  five  boys  and  three  daughters, 
the  other  having  died  without  Issue.  Prior 
to  1882  all  tiie  sons  had  married  and  moved 
away,  leaving  the  father  and  mother  and  the 
two  daughters  at  home.  In  tbe  meantime 
both  the  father  and  mother  had  greatly  de* 
idlned  In  health,  and  were,  on  that  aooonnt. 
unable  to  make  a  living,  and  the  rent  d  tbe 
farm  was  insufficient  for  tiiat  purpose.  Un- 
der those  drcnmstancea.  It  beoune  apparaat 
to  all  that  the  fftther  and  mother  would  have 
to  make  some  arrangement  for  their  suiqiort 
and  maintenance  during  their  dedining 
years.  The  sons  were  all  married  and  had 
departed  the  parental  roof.  Sophia  had  been 
married  and  divorced,  but  was  «**y*"g  tem- 
porarily at  the  home  of  her  father  and  motii- 
er,  aaslsUng  In  the  perforuMnce  of  tbe  honaa- 
hold  duties;  and  Harriett  was  and  bad,  for 
several  years,  been  teaching  achool.  Uving 
however  with  the  father  and  mother,  and 
assisted  In  doing  the  work  about  the  houae 
nlghte  and  mornings,  and  bad  been  omtrlb- 
uting  to  the  support  of  the  family  out  of 
her  salary  as  teacher.  While  Harriett  and 
Sophia  were  not  competent  wltneasea  to  tes- 
tify as  to  the  contract,  yet  one  of  their 
brothers.  Fountain  K.  Thompson,  and  a 
brother  of  the  appellant,  testtfled  in  snbatanoe 
that,  some  time  between  1884  and  1886, 
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Nathan  Thompeon,  recognizing  his  enfeebled 
and  helpless  condition,  made  a  contract  with 
his  two  daughters,  by  which  he  agreed  that 
If  they  would  take  care  of  and  support  him 
and  th^r  mother  as  long  as  th^  lived,  stay 
with  and  look  after  them,  and  provide  them 
with  a  home  on  said  form  during  said  time, 
pay  his  debts,  keep  up  the  place,  and  fumlah 
them  with  ntedidiieB  and  medical  attentions, 
that  he  would  will  them  the  land  in  question. 
Also,  that  Sophia  was  to  stay  with  them  all 
the  time  and  devote  her  time  and  attention  to 
them,  when  necessary,  and  to  look  after  the 
household  duties.  Harriett,  llkevrlse,  was  to 
reside  at  home  with  the  parents,  but  to  teach 
-school,  and  while  at  home  she  was  to  asslBt 
In  caring  for  them,  and  the  .household,  as 
wen  as  to  furnish  the  means  for  their  aup- 
imrt  and  maintenance^  i«y  the  debts  of  tiie 
father,  keep  the  house  and  improvements  in 
repair,  and  pay  the  taxes,  etc.  That  she  was 
to  have  the  rents  of  tlie  form,  and  out  of 
that  and  her  salary  she  was  to  meet  all  of 
-said  obligations.  In  oonalderatiMi  of  which 
the  father  agreed  to  will  them  the  40  acres 
-of  laud  in  controversy.  Fountain  E.  Thomp- 
-son  also  testified  that  Harriett  and  Sophia 
agreed  with  their  father  to  do  all  of  said 
thlncB  in  oonslderation  that  he  would  will 
them  said  land. 

The  evidoioe  is  uncontradicted  that  they 
foitlifally  and  reUglously  ffid  and  performed 
■all  of  the  matters  and  things  required  of 
them  by  the  terms  of  said  alleged  contract 
Even  the  defendant  concedes  that,  but  con- 
tends that  all  of  those  things  were  done  by 
them  as  members  of  the  family  and  fi>r  love 
and  devotion  to  their  father  and  mother,  and 
not  in  pursuance  to  a  contract  Imposing  those 
duties  and  obligations  upon  thenL  It  is  also 
nndispnted  that  the  tathei^  tfther  in  pursu- 
ance to  that  contract,  or  for  some  other  rea* 
son  not  disposed  by  this  record,  did  as  a 
matter  of  fact  will  said  40  acres  t)t  land 
to  Harriett  and  Sophia,  but,  through  the  mis- 
take or  Inadvertence  of  the  scrivener  who 
drew  the  will,  omitted  to  name  therein  any 
of  the  other  ddldren,  and  in  consequence 
thereof  the  vrill  was,  under  onr  statutes  of 
wilb,  InsniBctent  to  convey  the  entire  inter- 
est of  tlie  father  in  and  to  the  land  to  said 
daughters,  leaving  the  other  <^dren  as  pre- 
tnmltted  htHxa.  Recogniibig  the  Justice  of 
revondoite'  claim  to  the  land,  all  of  the 
cbUdren  except  the  appellant  conveyed  by 
gnltrtalm  deed  th^  respective  Interest  In 
and  to  said  land  to  reqwndenta;  but  the  ap- 
pelant, Sniiott  W.  Thompson,  at  all  Umes 
doded  tlieir  right  to  his  one-seventh  interest 
ther^k  Aa  far  bmek  as  August,  1889,  dunUy 
after  the  <teath  of  liia  mother,  be  brought  a 
salt  against  all  of  the  children  to  partitloa 
the  land,  whereupon  Harriet^  one  ot  the  de- 
teodante  in  ttuitsnit;  filed  a  motion  for  costs^ 
stating  tbere^  that  the  plaintiff  there,  and 
the  appellant  here^  bad  no  Interest  In  said 
land  and  that  he  was  insolvent  The  court 
sustained  that  motion,  and,  the  plaintiff  hav- 


ing failed  to  secure  the  cost  within  the  time 
fixed  by  the  court,  the  court  dismissed  the 
suit  at  the  January  term,  1900,  of  the  court ; 
since  which  time  appellant  has  not  molested 
the  possession  of  respondents  or  made  any 
legal  claim  thereto.  After  the  disBmissal  of 
that  suit,  the  respondents  have  been  in  the 
exclusive,  continuous,  notorious,  and  adverse 
possession  of  the  land,  claiming  title  thereto 
against  the  world,  and  especially  against  the 
appellant,  and  Imig  prior  to  that  date  for 
tbst  matter.  During  all  of  these  years  the 
respondent  has  been  receiving  Ute  entire  is- 
Buee,  rents,  and  profits  of  the  land,  paid  the 
taxes  thereon,  and  has  built  a  house  and 
made  other  valuable  improvements  thereon, 
costing  $^500,  all  of  which  was  well  known 
to  the  appellant  Upon  this  evidence  and 
stete  of  the  record,  the  drcnit  court  fennd 
tile  issues  for  the  reepondent;  and  entered 
judgment  quieting  the  title  to  the  land  In 
Uielr  favor,  and  against  the  appellant 

There  has  been  Bo  much  said  and  written 
ttf  this  court  upon  this  questimi  that  I  feel  it 
would  be  useless  to  prolong  this  (^dnion  by 
adding  anything  Uiereto ;  and  will  therefore 
curtail  tlie,  same  by  stating  ttat,  in  our 
opinion,  the  flT>«iitig«  gnd  decree  of  Qie  ooor^ 
quietlDg  the  title  in  favor  of  the  respond- 
ents were  correct,  and  are  fully  supported 
by  the  following  cases:  Sutton  v.  Hayden, 
62  Mo.  101.  loc.  dt  114;  HUtt  v.  Williams, 
72  Mo.  214,  37  A^L  Bep*  438;   Oupton  v. 

Gupton,  47  Mo.  87;  Healey  v.  Simpson,  US 
Mo.  840,  loa  dt  346,  20  S.  W.  881 ;  Hall  v. 
Harris,  146  Ma  614,  47  8.  W.  606;  Koch  v. 
Hebd,  32  Mo.  App.  103:  Sharks  v.  McDe^ 
mott  01  Mo.  647,  4  S.  W.  107.  60  Am.  Bep. 
270;  Fnchs  v.  Fu<>h8,  48  Ma  App.  18;  Car- 
ney V.  Carney,  96  Ma  OSS,  6  S.  W.  720;  Bwg 
V.  Morean,  190  Ma  416,  97  S.  W.  901,  9  !<. 
B.  A.  (N.  S.)  167;  Nowack  v.  Berger,  1S3 
Ma  24, 84  S..W.  489.  31  L.  B.  A.  810.  54  Am. 
St  Rep.  668;  BusseU  v.  Sharp,  192  Ma  270^ 
91  &  W.  184,  m  Am.  St  Bep^  496;  Walkdr 
et  al.  V.  Bobwnnan  et  aL,  243  Mo.  11^  147 
S.  W.  1024;  Forrlater  v.  SuUlvan.  231  Ma 
346,  182  S.  W.  722;  Collins  v.  HarreU,  219 
Ma  279.  118  S.  W.  432;  Wales  v.  Holden, 
209  Ma  662.  108  S.  W.'80;  Kirk  v.  Middle* 
brook,  201  Ma  245,  100  S.  W.  460;  OUver 
V.  Johnson,  238  Mo.  876, 142  S.  W.  274;  Kin- 
ney V.  Kutray.  170  Ma  TOO,  71  8.  W.  187.  It, 
perdianc^  any  mnnber  of  the  bar  wishes  to 
read  the  views  of  this  court  regarding  this 
class  of  cases,  he  will  find  them  fully  express- 
ed in  the  cases  cited. 
{>]  III.  Appelant  complains  ot  the  action 
the  trial  court  in  permitting  Harriett  and 
Sophia  to  testify  to  certain  matters  which 
traw^red  subsequent  to  the  death  of  their 
father.  Since  this  testimony  was  admitted 
upon  other  theories  of  respondents*  case  and 
not  considered  l^r  the  trial  court  in  ito  de- 
termination of  this  branch  of  the  case,  which 
alone  involves  ttu  contract  In  question,  we 
deem  It  unnecessary  to  pass  upon  that  testi- 
mony or  on  the  le^  propoeitiOQS  predicated 
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there(m,  for  In  no  erent  coold  a  rnUnff  there- 
on affect  the  conclusions  reached  In  para- 
graphs 1  and  2  of  the  oi»tnlon. 

Ending  no  error  In  the  record,  the  Judg- 
ment of  the  drcalt  court  is  affirmed. 


STATE  V.  BURNETT. 
(Supreme  Court  of  Missouri,  DivlBion  No.  2. 

Dec.  9,  1913.) 
FEKruBT  (1 11*)— What  Oonbtitutes. 

Accused,  who  was  a  hotel  porter,  was  called 
before  the  grand  jury  to  teetinr  as  to  the  guilt 
of  the  proprietor,  eusxiected  of  keeping  a  bawdy- 
house.  Accused  falsely  denied  that  he  had 
acted  as  a  panderer  in  bringing  lewd  men  and 
women  together  in  the  hoteL  Held,  that  ac- 
CQsed's  testimony  was  material,  and,  if  know- 
ingly false,  it  constituted  perjury,  under  Bev. 
St.  1909,  i  4344. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  88  38-54;   Dec  Dig.  |  U.*] 

Appeal  from  Criminal  Ciourt,  Greene  Coun- 
ty; C.  H.  Skinker.  Special  Judge. 

Richard  Burnett  was  convicted  of  perjury, 
and  he  appeals.  Affirmed. 

Convicted  In  the  criminal  court  of  Greene 
county  of  Qifi  crime  of  perjury,  defoidant 
appeals  fK>m  a  Judgment  fixing  his  punish- 
ment at  two  years,  in  the  praiitentlary.  He 
was  charged  with  having  sworn  falsely  be- 
fore the  grand  Jury  of  Greene  county,  when 
called  by  said  grand  Jury  on  December  4, 
1911,  to  testify  as  to  his  knowledge  of  the 
guilt  or  innocence  of  oue  M.  K.  Watts,  who 
was  suspected  of  keeping  a  bawdyhouse  in 
said  county.  Before  the  grand  Jury  def^d- 
aut  admitted  that  he  bad  In  the  months  of 
October  and  Norember,  1911,  acted  as  a  por- 
to:  for  a  hotel  kept  by  said  Watts,  but  denied 
that  he  had  done  anything  towards  bringing 
men  and  women  together  in  said  hotel  for 
the  purpose  of  enabling  or  encouraging  them 
to  engage  in  sexual  IntaTOurse.  - 

Two  witnesses  testifled  poBltively  that  de- 
fendant did  act  as  a  panderer  in  bringing 
together  lewd  men  and  women  for  Immoral 
purposes  In  a  hotel  k^t  by  said  Watts,  and 
that  when  so  brought  txtg^ha  by  defendant 
■aid  men  and  women  Indulged  in  illicit  sex- 
lUil  intercourse  with  'each  other  in  said  hotel. 
It  traa  also  proven  tbat  defendant,  in  his 
capacity  as  porter,  r^resented  to  prospective 
patrons  of  the  hotel  that  if  they  would  come 
there  he  would  arrange  to  br^  "gLtla'*  to 
their  rooms  for  immoral  purposes.  This  evi- 
dence tended  to  prove  that  Watts  was  run- 
ning a  bawdyhouse,  and  that  defendant,  as 
his  porter,  had  knowledge  of  that  fact 
When  sworn  as  a  witness  before  the  grand 
Jury,  defendant  testified  poeltlvcHy  that  he 
had  never  taken  any  women  to  the  rooms  of 
guests  of  the  hotel  for  immoral  purposes; 
consectnently,  It  the  witnesses  on  behalf  of 
the  state  testifled  truthfuUy  npon  the  trial, 
then  he  (defendant)  undoubtedly  awore  false- 
ly when  ^ving  his  evidence  before  the  grand 
Jury. 


<3eo.  Pepperdlne,  Val  Mason,  and  W.  B. 
Self,  all  of  SprlngiSeld,  for  appellant  John 
T.  Barker,  Atty.  Gen.,  and  Ernest  A.  Green, 
Asst  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  (after  stating  the  facta  as 
above).  Defendant's  testimony  before  the 
grand  Jury  was  material  to  the  investigation 
of  the  matter  of  inquiry  then  pending  before 
that  body,  and  if  knowingly  false  It  consti- 
tuted willful  and  corrupt  perjury,  as  de- 
nounced by  section  4844,  B.  a  State 
T.  Faulkner,  175  Mo.  646^  76  S.  W.  116. 

The  defendant  has  not  furnished  us  with  a 
brief  pointing  out  the  alleged  errors  npon 
which  he  relies  for  reversal,  but  we  have 
examined  the  whole  record  for  errors  as- 
dgned  in  his  motion  for  new  trial  and  mo- 
tion In  arrest  of  Judgment  but  find  no  er- 
rors that  warrant  a  reversaL  Upon  his  tridl 
defendant  strenuously  contended  that  his 
testimony  as  given  before  the  grand  Jury  was 
true;  but  a  petit  Jury  of  his  county  disbe- 
lieved him  and  believed  the  wltnesea  who 
testifled  for  the  state.  He  was  represented 
by  able  counsel  and  bad  a  fair  trial. 

The  Judgmmt  ahould  be  affirmed.  It  Is  so 
ordered. 

FABIS  ahd  WALKEB,  JJ.,  concur. 


STATB  V.  WADD. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

Dec.  9,  1918.) 
Criminal  Law  (J  1106*)— Time  to  Pkefkct- 

DlSMIfiSAI.. 

Ad  appeal  not  perfected  by  the  filing  in 
the  Supreme  Court  of  a  transcript  within  the 
time  prescribed  by  Rev.  St  1909,  8  5313,  moat 
on  motion  be  dismissed,  in  the  absence  of  a 
showing  of  good  cause  for  the  delay. 

[Ed.  Note.— For  other  cases,  see  CrimiasI 
Law.  Cent  Dig.  289(^2892;  Dec  Dig.  8 
1106.*] 

Appeal  from  Circuit  Court,  Boone  County; 

David  H.  Harris,  Judga 

Jabe  Wade  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.  Dismissed. 

Don  C  Carter,  of  Sturgeon,  and  Harris  & 
Finley,  of  Columbia,  for  appellant 

FABIS,  J.  Defendant  was  convicted  in 
the  circuit  court  of  Boone  county  of  murder 
In  the  second  degree,  for  that  as  it  was 
charged  in  the  Information,  he  had  stabbed 
and  killed  one  James  Franklin  White.  The 
appeal  of  defendant  herein  was  granted  by 
the  citeuit  court  on  the  27th  day  of  October, 
1911,  but  Bu^  appeal  was  not  perfected  by 
filing  In  this  court  a  transcript  of  the  record 
till  April  1,  1913,  as  Is  clearly  disclosed  by 
the  file  mark  of  the  clerk  of  this  court  The 
state  has  filed  a  motion  to  dismiss  the  ap- 
peal of  defendant  for  the  leasan  that  it 
was  not  perfected  within  one  year  after  Uie 
same  was  granted  by  tbe  trial  court  TUa 
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motion  was  taken  with  the  caae  when  the 
same  was  argued  and  mbmltted. 

The  facta  an  plain  and  nndlapated.  More 
than  17  months  elapsed  after  the  appeal  was 
taken  till  It  was  perfected.  The  statute  al- 
lows bat  12  UHHit&s  In  tMi  btiiaU  in  aadi  a 
case  as  this,  absent  a  sbowl&s  ot  food  cause 
for  the  dda7.  Beetloa  631S,  B.  8.  1909. 
No  sncb  showing  bas  been  made  In  the  case, 
and  ander  tbe  anthotltr  ot  the  statute  above 
dtedt  as  consboed  In  tbe  case  ot  State  t. 
PtoBU.  248  Ma  ns,  164  S.  W.  747,  we  are 
ctnstralned  to  hold  Uie  motion  to  dismiss  well 
taken.  .We  may  aay,  in  paadng,  dehors  the 
record,  tliat,  lest  the  rigid  enfracement  of  a 
recent  ruling,  mayhap  not  yet  fully  under- 
stood (though  sonndly  bottomed  np<m  a  fairly 
ancient  statate),  might  seonlngly  wtffk  an 
undeserved  hardship,  we  have  gone  over  the 
record  with  care,  and  found  naught  of  error 
therein  which  would  cause  reversal,  were  we 
required  to  pass  upon  tlw  whole  of  It 

Let  the  appeal  be  dismissed. 

BBOWN,  P.  J.,  and  WALKEB,  J.,  concur. 


TH0B1F8ON  et  al.  v.  STILLWELU 

(Supreme  Court  of  MisBouri,  Division  No.  1. 
Dec.  6.  1913.) 

1.  Affeal  and  Ebbos  (i  1010*)— ElVMW— 
QinwTiONs  or  Fact. 

Under  Rev.  St  1909,  S  2G35,  providing 
that  any  person  claiming  any  title,  estate,  or  in- 
terest in  real  property  may  institute  an  action 
a^pUnst  any  persons  having  or  claiming  any  title, 
estate,  or  interest  therein  to  sscertsin  and  de- 
termine the  estate,  title,  and  interest  of  tbe  par* 
ties  respectively,  where  there  is  nothing  in  the 
pleadingB  giving  the  action  an  eqaitable  charac- 
ter, the  rules  applicable  in  ordinary  actions  at 
law  apply,  and  ute  trial  courl^s  finding,  if  sup- 
ported by  substanUal  evidence,  will  be  afflrmeo. 

[Ed.  Note.— For  other  cases,,  see  Appe^  and 
Error,  Cent.  Dig.  {|  8979-3982,  4024;  Dec.  Dig. 
S  1010.*] 

2.  AdveBSB  P088BBSI0N  Q  8S*)— SUFfflfnSNOT 

or  Evidence. 

In  an  action  to  determine  title  to  the  west 
half  of  a  quarter  section  of  land,  evidence  held 
to  support  a  finding  that  one  claiming  under  a 
sherio's  deed  to  the  whole  quarter  section  enter- 
ed in  good  faith  and  took:  and  for  20  years  held 
posBemon  of  part  of  the  tract  in  the  nams  and 
under  dalm  of  title  to  the  whole. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  »  313,  498-503,  656,  667, 
660,  668.  688-690;  Dec.  Dig.  f  86.*] 

8.  Advebsb  Possession  (S  100*)— Coiai  otTi- 

TLB— Sbebift'b  Deed. 

Under  Rev.  St  1900. 1 1882.  providing  that 
tbe  poBsession  under  color  of  tltls  of  a  part  of  a 
tract  or  lot  of  land  In  the  name  of  the  whole 
tract  claimed,  and  exercising,  durfi^g  the  time 

snch  posseBsion,  the  usual  acts  of  ownership 
over  the  whole  tract,  shall  be  deemed  aposses- 
sion  of  Ihe  whole  of  such  tract,  a  sherilTs  deed 
issued  to  the  purchaser  at  an  «eeutIon  sale  was 
color  of  title  to  the  whiide  ot  the  land  which  it 
purported  to  cover. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  11  647-674;  Dec.  Dig.  S 
100.*] 


4.  Advebsx  PoBBEsaioir  (|  16*)— Chabactib  or 
Possession- BxBBOiBine  Aon  or  Owkbb- 

8HIP. 

Under  such  section,  where  part  of  a  tract 
to  which  a  parfy  had  color  of  title  was  fenced 
and  cultivated,  and  another  i>art  unfenced  and 
uncultivated,  such  person  exercised  the  usual 
acts  of  ownership  over  the  unfenced  portion  by 
cutting  timber  and  selling  standing  timber  there- 
of and  through  his  lessees  keeping  trespassers 
off  and  protecting  the  timber. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  K  82-88 ;  Dec.  Dig.  f  16.*] 

6.  ADVEBSB    Possession    (|  66*)— Hostile 

Chakaoteb  or  Possession. 

That  the  fenced  portion  of  a  tract  of  land  to 
whldi  defendant's  grantor  had  color  of  title  was 
fenced  by  a  third  person  by' mistake  did  not  ren- 
der applicable  the  role  that  one  in  mistaken 
poasesBion  of  part  of  another's  property  claims 
only  to  tbe  true  line,  and  not  adversely,  where 
snch  third  person  subsequently  occupied  the 
tract  as  tenant  of  defendant's  grantor,  and  did 
not  set  up  title  in  himself. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos* 
session,  Gent  Dig.  H  366-570;  De&  Dig.  | 
66.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; John  M.  Williams,  Judge. 

Action  by  Alonzo  H.  Thompson  against  B, 
B.  StUIwell,  In  which  Alonzo  H.  Thompson 
and  another  were  substituted  as  plaintlfCs. 
Judgment  for  defendant,  and  plaintlfCs  ap- 
peal. Affirmed. 

Amos  A.  Knoop.  of  Kansas  City,  for  ap- 
pellants. A.  Jm  Boss,  of  TersalUes,  for  re- 
spondent 


BLAIB,  O.  This  proceeding  was  commenc- 
ed by  Alonzo  Thompson.  Since  the  appeal 
was  taken,  be  died,  and  Alonzo  H.  Thompson 
and  HatUe  I.  Lindley,  bis  sole  heirs  and  dev- 
isees, have  been  substituted  as  ajnteUants. 

This  Is  a  suit  to  ascertain  and  determine 
Utle  under  section  2536,  R.  S.  1909.  The  land 
Involved  Is  the  west  half  of  the  northeast 
quarter  of  section  2,  township  41,  range  19, 
Morgan  county.  Mo.  The  whole  of  the  qnar- 
ter  section  was  patented  to  Houy  Alcorn, 
who  executed  a  deed  therefor  to  John  F. 
Baker,  who,  In  tttm.  ececuted  a  deed  for  the 
same  land  to  H.  A,  Swift,  which  deed  was 
filed  for  record  S€{>tember  12,  186^  and  on 
April  25,  1870.  Swift  executed  a  deed  for  the 
same  land  to  Alonao  Thompson,  and  thia 
deed  was  recorded  AprU  80,  1870. 

Bespondent  dalms  by  mesne  conv^ances 
under  Hugh  I^mch,  who  purchased  at  a  shra- 
ilTs  Bale  on  an  encotlm  on  a  transcript  of 
a  Justice's  judgment  against  John  F.  Baker 
in  St  Lonia  county.  This  execution  Issued 
April  23,  1868.  Tbe  OEecutlon  was  levied 
May  7,  1868,  and  the  sale  thereunder  occur- 
red Septembw  22,  1868,  and  the  deed  from 
the  aherifl  to  I^nch  is  dated  S^>tember  28, 
1868,  and  waa  filed  for  record  January  6. 
1871.  Bespondent  also  claims  under  the  ten 
years'  statute  of  limitation.  Alonzo  Thomp- 
son paid  the  taxes  beginning  with  the  year 
1871,  except  for  the  years  1873,  1875,  1877, 
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1889.  1893,  1895.  and  1896.  I^Ch,  in  De- 
cember, 1873,  executed  a  deed  to  Max  Joach- 
imi,  and  he  paid  the  taxes  for  the  years  in 
whlcb  Thompson  did  not  pay  them.  Each  of 
the  two  claimants  knew  the  other  was  pay- 
ing taxes.  At  the  close  of  the  evidence  plain- 
tiff's counsel  requested  the  court,  sitting  as  a 
Jury,  to  give  an  Instruction  to  the  effect  that 
under  the  pleadings  and  the  evidence  the 
finding  must  be  for  plaintiff.  This  the  court 
refused  to  do.  No  other  instructions  were 
asked  or  given,  and  the  court  found  for  de- 
fendant,  and  rendered  Judgment  accordingly. 

[1]  This  Is  a  simple  proceeding  under  sec- 
tion 2536,  B.  S.  1909,  and  there  is  nothing 
In  the  petition  on  answer  which  gives  It  an 
equitable  character.  The  rules  appU'cable 
in  ordinary  actions  at  law,  therefore,  govern 
the  case  in  this  court.  Lee  v.  Conran,  213 
Mo.  404,  111  S.  W.  1161;  'Ciousins  v.  White. 
246  Ho.  loc.  dt.  '309.  151  S.  W.  737.  This 
being  true,  If  there  Is  any  legal  theory,  suih 
ported  by  substantUl  evidence  which  Justi- 
fies the  trial  court's  finding,  tiie  Judgment 
must  be  affirmed. 

[2]  There  was  evidence  that  Uax  Joachiml 
In  1873  paid  Lynch  $400  in  consideration  of 
a  d<>ed  for  the  quarter  sectlfm  intruding  the 
land  in  snlt;  that  In  the  summer  or  fall  of 
1874  he  put  up  a  cabin  on  the  east  half  of 
the  quarter  section,  and  for  seven  or  eight 
years,  off  and  on,  did  some  mining  on  the 
west  half  thereof,  miners  occnpylng  the  cab- 
.  in  mentioned ;  that  in  1874  he  leased  five  or 
six  acres  of  the  west  half  to  one  Moore,  and 
had  it  cleared  and  fenced,  and  Moore  culti- 
vated It  as  Joachlml's  tenant  from  1874  un- 
til he  died,  abont  1897;  after  his  death 
Joachiml  leased  the  same  ground  to  Todd« 
who  cultivated  it  until  he  died,  about  1901  or 
1902.  During  this  period  Joachiml  had  much 
of  the  timber  cut  off  the  unfenced  portion  of 
tile  tract,  and  sold  standing  timber  to  oth- 
ers. In  his  rental  contract  with  both  Moore 
and  Todd  it  was  agreed  they  should  keep 
trespassers  off  of  the  unfenced  portion  and 
protect  the  timber,  and  there  is  evidence 
they  did  so,  at  least  that  Moore  did. 

The  court  questioned  Joachiml  as  follows: 
"Q.  Mr.  Joachiml.  now  you  say  there  was 
some  four  or  five  or  six  acres  cleared?  A. 
Tes,  sir.  Q.  The  main  part  of  the  cleared 
tract  being  on  the  west  h&lf?  A.  Yes,  sir. 
Q.  Some  little  of  it  b^ng  on  the  east  half? 
A.  Yes,  sir.  Q.  Now,  was  that  fenced?  A. 
Yes,  sir.  Q.  Well,  was  it  cultivated  every 
year  for  as  much  as  ten  years?  A.  Tes, 
sir;  more  than  that.  Q.  And  conUnuOQaly 
foiced?  A.  Yes.  sir." 

Other  witnesses  corroborated  Joadiiml  as 
to  the  fact  that  he  leased  the  •  leared  portion 
of  the  land  in  suit  to  Moore  In  1874 ;  that 
Moore  cultivated  It  continuously  nntil  bis 
death,  about  1897 ;  and  that  Todd  then  rmt- 
ed  the  parcel  from  Joachiml,  and  cnltlvated 
it  nntU  be  died,  about  1901. 

No  <me  but  Joachiml  and  hla  tenants, 
Moore  and  Todd,  had  eva  been  In  posses- 


slon  of  any  part  of  the  land.  In  1877  Alonzo 
Thompson  sent  to  the  collector  of  Morgan 
county  a  check  for  IS.10  In  payment  of  the 
taxes  on  the  land  In  suit  and  the  east  half 
of  the  same  quarter  section.  The  collector 
returned  the  (^eck.  and  wrote  Thompson  that 
the  taxes  on  this  land  for  1877  had  been 
paid  by  JoachimL  March  24,  1890,  the  col- 
lector wrote  Thompson  that  the  taxes  of 
1889  had  been  paid  by  Joacblml,  and  in  1893 
and  1897  similar  letters  were  wrlttra  by 
collectOTS  to  ^lompstm  concerning  the  tax- 
es of  1803, 1896,  and  1897.  In  1803  and  1897 
Thompson's  checks  for  taxes  were  returned 
to  him. 

[S,  4]  Olie  statute  (section  1882,  B.  8. 1009) 
provides  that:  Thft  posaesaitm,  under  ccAot 
of  tlO^  of  a  part  of  a  tract  or  lot  ot  land, 
in  the  name  ot  tlie  whole  tract  dalmed,  and 
exercising,  during  the  time  of  such  posses- 
sion, the  nsnal  acts  of  ownn^lp  over  ttie 
whole  tract  so  <laimed,  shall  be  deemed  a 
possessioii  of  the  whole  of  sudi  tract** 

It  cannot  Iw  donbted  tJUit  Joatddml  bad  at 
least  color  of  title  to  the  whole  oC  the  land 
(Dunnington  t.  Hudson,  217  Ha  loc;  dt 
100^  101,  U6  8.  W.  1088),  and  tSiere  ts  evi- 
dence saffident  to  support  the  finding  tbat 
he  entered  In  good  faith  and  took  and  for 
20  years  held  possession  of  part  of  tbe  tract 
in  the  name  and  under  claim  of  title  to  the 
whole.  The  acts  of  ownonhlp  tbe  evidence 
tends  to  sbow  he  exercised  over  the  unfenced 
and  uncleared  portion  of  the  land  were  of 
the  usual  character;  the  nature  of  this  part 
of  the  tract  being  considered.  Hickman  v. 
Link,  97  Mb.  loc.  dt  400,  10  S.  W.  600; 
Leeper  v.  Baker,  68  Mo.  400.  These  things 
were  suffident  to  aatlsiy  the  reaulrraieatB  of 
the  statute. 

There  having  been  substantial  evldraice  to 
support  a  finding  under  the  statute,  this  court 
cannot  now  substitute  Itself  "for  the  tri»  of 
the  facts,  and  retry  it  on  the  evidence^" 
Gaines  v.  Saunders,  87  Mo.  loa  dt  663. 

[fi]  It  is  suggested  Moore  fenced  the  culti- 
vated parcel  of  the  land  through  mistake, 
and  that  this  fact  Introduces  into  the  case 
the  rule  relating  to  a  situation  in  which  one 
in  mistaken  possession  of  part  of  another's 
property  claims  only  to  the  true  line  and 
not  adversely.  The  question  whether  Moore 
fenced  the  land  by  mistake  or  .  fenced  it  at 
all,  for  himself,  was,  at  most  one  of  fact 
and  a  finding  that  he  did  not  do  so  was 
clearly  warranted  by  the  evidence.  Fur- 
ther, If  he  did  80  fence  it  the  evidence  is  all 
to  the  effect  tbat  from  1874  forward  he  oc- 
cupied it  as  Joachlml's  tenant  Neither 
Moore  nor  any  one  claiming  under  him  sets 
up  titie  or  dalm  to  any  of  the  land. 

In  view  of  these  considerations.  It  appears 
tbat  tbe  evidence  warranted  a  finding  for  de- 
fendant on  the  theory  of  adverse  possession, 
for  tbe  requisite  period,  under  odor  of  Utl& 
It  therefore  becomea  unnecessair  to  go  into 
the  questions  raised  In  tbe  excellent  brief  of 
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plalntUTs  conned  with  respect  to  tbe  aoond- 
ness  of  JoacUmi'B  record  title. 
Tbe  Judgment  la  afflnued. 

BBOWN,  G.,  concurs. 

PER  CTTBIAM.  The  foregoing  opinion  of 
BLAIR,  C,  Is  aaopted  88  tbe  opinion  of  the 
■court.   All  the  Judges  concur. 


STATE  T,  DUFF. 
'(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec  9.  1918.) 

1.  BuBOLABT  (}  41*)— EviDsnox  ov  BBEAKino 

— SOFFICIENCT. 

In  a  prosecution  for  barglarinng  a  corn- 
crib,  evidence  that  at  about  10  o'dock  on  a 
certain  night  the  door  of  the  crib  was  closed, 
and  that  at  about  2  o'clock  on  tbe  same  night 
defendant  was  found  in  the  crih  with  the  door 
opeo,  waa  anfflcleDt  to  anstaln  a  flnding  that 
defendant  broke  into  tbe  crib. 

[Ed.  Note.— Fin>  other  caaes,  aee  Burglarv, 
Cent.  Dig.  ||  94-103,  100;  Dee.  Dig.  {  41.*J 

2.  WiTNESSU    (I   337*)— Cbobs-Ezaminino 
Accused— Othsb  Offenses. 

In  a  prosecution  for  burglary,  it  was  im- 
proper for  the  prosecuting  attorney  to  ask  de- 
fendant on  cn»a-examinatioa  as  to  bis  having 
been  arrested  several  years  before  on  a  similar 
charge;  it  being  such  attorney's  duty  to  see 
that  defendant  baa  a  fair  and  impartial  trial, 
and  is  not  convicted  on  incompetent  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1113,  1129-1132,  1140-1142, 
.114ft-1148;  Dec  Dig.  |  337.»] 

3.  CaminAi.  IiAW  (SS  869,  1036*)— Receptiow 
OF  EyiDENCE — Othee  Offenses. 

In  a  burglarv'  case,  it  was  error  to  permit 
witnesses  to  testify  tbat,  while  acting  as  deputy 
sheriffs,  they  had  arrested  defendant  and  bis 
daughter  upon  a  similar  charge,  though  not 
Decessaril^  ground  for  reversal  in  tbe  absence 
oi  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  822-824.  1631-1640,  2639- 
2641 ;  Dec.  Dig.  U  369,  1086.*] 

4.  Cbiminai,  Law  (S  992*)— Appeai^udo- 
ment^Vauditt. 

Where  tbe  record  shows  that  a  defendant 
charged  with  larceoy  and  burglary,  tbougb  he 
pleaded  not  guilty,  and  was  convicted  of  bur- 
glary alone,  was  sentenced  for  larceny  because 
"he  bad  pleaded  not  guilty,"  there  is  no  valid 
judgment,  and  the  case  wiU  be  remanded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2519;  Dec  Dig.  i  992.*] 

&  Cbiuinal  liAW  (J  1086*)— Appeal— Reo- 

OSD— SWEABING  OF  JUBT. 

Where  the  record  entry  states  with  refer- 
ence to  impaneling  and  swearing  of  the  jury 
merely  tbat,  "the  jury  beine  by  the  clerk  sworn, 
and  after  selection  the  following  *  *  *  are 
chosen  as  jurors  to  try  this  cause,"  the  verdict 
and  sentence  will  be  set  aside ;  such  record  en- 
try not  showing  that  the  trial  jury  was  im- 
paneled or  ewom  to  try  the  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  273^27&.  2770,  2772, 
2794 ;  Dec.  Dig.  S  1086.*] 

Appeal  from  Circuit  Court,  Temon  County ; 

B.  G.  Thurman,  Judge. 


U  M.  Dnfr  was  convicted  of  burglary,  and 
appeals.    Reversed  and  remanded. 

From  tbe  conviction  of  defendant  in  the 
drcnit  court  of  Yemon  county  of  the  crime 
of  burglary,  wherewith,  as  also  with  larceny, 
he  stood  charged  by  an  Information,  he 
has  appealed  to  this  court  The  Jury  found 
defendant  guilty  of  burglary,  but  not  guilty  of 
tlie  larceny  charged,  and  fixed  his  ptmisbment 
at  imprisonment  in  the  penitentiary  for  a 
term  of  two  years. 

Since  the  facts  are,  in  the  view  which  we 
take  of  this  case,  not  pertinent  and  not  neces- 
sary to  be  stated  in  order  that  a  complete 
understanding  of  the  points  In  judgment  may 
be  had.  we  will  not  take  space  in  reciting 
them  further  than  to  say  that  the  burglary 
complained  of  consisted  in  the  burglarious 
breaking  and  entering  by  defendant  on  the 
night  of  January  18,  1913,  of  a  bam  and 
comcrib  belonging  to  or  In  the  possession  of 
one  Claude  T.  Beedle,  and  situate  in  the 
count7  of  Vernon. 

The  record  entry,  as  made  by  the  clerk, 
purporting  to  show  the  Impaneling  and 
swearing  of  the  trial  jury,  la  as  follows: 
"Now,  on  this  day,  this  cause  coming  on  for 
hearing,  comes  the  defendant  in  person  and 
by  attorney,  and  comes  the  state  of  Missouri, 
by  J.  B.  Johnson,  the  duly  elected  and  qual- 
ified prosecuting  attorney  of  Vernon  county, 
Missouri,  the  jury  being  by  the  clerk  sworn, 
and  after  the  selection  the  following  good 
and  lawful  men  of  the  body  of  the  coun^ 
are  chosen  to  try  this  cause,  as  follows,  to 
wit:  John  Blottl,  J.  F.  Lang,  J.  M.  Palmer, 
Frank  Hereford,  A.  C.  Ogier,  Jim  DInnls. 
Claud  Hereford,  O.  B.  Wallace,  H.  V.  Swear- 
ingen,  I^  L.  Cummins,  G.  Lile,  and  H.  C 
Lyons  are  chosen  as  Jurors  to  try  this  cause." 

The  sentence  and  Judgment  of  the  circuit 
court,  as  shown  by  the  record  proper,  cer- 
tified to  us  by  the  clerk,  is  as  follows :  "Now, 
at  this  day,  comes  the  prosecuting  attorney 
for  the  state,  and  also  comes  the  defendant 
herein,  In  person,  in  the  custody  of  the  sher- 
iff of  this  county,  and  In  tbe  presence  of  his 
attorney  and  counsel  In  open  court,  where- 
upon said  defendant  is  Informed  by  the  court 
that  he  stands  charged  with  larceny,  and 
pleads  not  guilty  as  charged  In  the  ioCorma- 
tlon,  and,  being  now  asked  by  the  court  if 
he  had  any  legal  cause  to  show  why  judg- 
ment  should  not  be  pronounced  against  him 
according,  to  law,  and  still  falling  to  show 
such  cause,  it  Is  therefore  sentenced,  order- 
ed, and  adjudged  by  the  court  that  the  said 
defendant,  L.  M,  Duff,  having  pleaded  not 
guilty  as  aforesaid,  be  confined  In  the  peni- 
tentiary of  the  state  of  Mlssrurl  for  the 
period  of  two  years  from  the  IQth  day  of 
February,  1913,  and  that  tbe  sheriff  of  this 
county  shall,  without  delay,  remove  and  safe- 
ly convey  the  said  defendant  to  the  said  pen- 
itentiary, there  to  be  kept,  confined,  and 
treated  in  the  manner  directed  by  law,  and 
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the  vardoi  of  said  penitentiary  Is  required 
to  reodve  and  Bafely  ke^  him,  the  said  de- 
fraidant  in  the  penltentlarr  aforesaid,  nntU 
the  Judgment  and  sentence  of  the  oonrt  here* 
in  be  compiled  with,  or  until  the  said  de- 
fendant shall  be  otherwise  discharged  by  dne 
course  of  law.  It  la  further  considered,  -or- 
dered, and  adjudged  by  the  court  that  die 
state  have  and  recover  of  said  defendant 
the  costs  In  this  suit  depended,  and  that 
hereof  execution  Issue  thwefor." 

Immediately  upon  the  conviction  of  de- 
fendant, that  is  to  say,  on  or  about  February 
19,  1913,  he  was  incarcerated  In  the  peniten- 
tiary, where  he  ever  sLnee  has  been,  and 
now  is. 

The  above  stetement  we  deem  sufficient; 
regard  being  had  te  the  points  which  we  are 
compelled  by  the  oondltUm  of  the  record  be- 
fore UB  to  hold  In  Judgment  here.  Should, 
however,  other  facts  be  necessary,  th«y  will 
be  adverted  to  in  the  opinion. 

Lee  B.  Ewlng,  of  Nevada,  Mo.,  for  appel- 
lant John  T.  Barber,  Atty.  Gen.,  and  Thom- 
as J.  HiggB,  Asst  Atty.  Gen.,  for  the  State. 

FABI8,  J.  (after  stating  the  facts  as  above). 
[1]  I.  Learned  counsel  for  appellant  Inslsta 
that  there  is  not  sufficient  evidence  of  the 
breaking  charged  In  the  information  to  con- 
stitute the  crime  of  burglary.  While  this 
point  Is  not  necessary  to  a  decision  of  this 
case  at  this  time  in  the  view  which  we  take 
of  it,  It  is  perhaps  well  for  us  to  say  that  in 
our  view  counsel  Is  In  error.  The  testimony 
shows  that  the  outer  door  of  the  crib  in 
question,  and  in  which  defendant  was  found 
at  about  the  hour  of  2  o'clock  on  the  night 
of  January  18th,  was  closed  at  about  the 
hour  of  10  o'clock  on  the  identical  night; 
that  said  door  was  not  again  seen  by  any 
one  until  about  the  hour  of  2  o'clock  that 
night,  at  which  time  it  was  found  to  be 
open,  and  defendant  was  himself  found  to  be 
in  the  crib.  We  think  that  this  circumstance 
Inevitably  polnte  to  a  breaking  on  the  part 
of  the  defendant  with  such  unerring  certain- 
ty as  to  preclude  any  doubt  thereof  eitha 
In  law  or  In  common  sense.  If  this  were  not 
so,  it  would,  we  think,  become  almost  Im- 
pdssible  to  prove  the  crime  of  burglary. 
When  a  witness  swears  that  a  door  Is  closed 
or  locked  or  that  a  window  Is  down  or 
locked  at  a  given  hour,  that  subsequently 
and  ^rOy  thereafter  a  burglary  -occurs  in 
the  building  or  structure  to  which  such 
door  or  window  belongs,  and  that,  following 
the  burglary,  or  following  the  larcenlous  or 
felonious  <mtry,  8U(A  door  is  found  to  be 
open,  or  the  fastening  broken,  or  such  win- 
dow is  found  to  be  open,  or  the  fastening 
thoreon  broken,  the  prima  facie  conclusion 
which  necrasarily  follows  Is  that  tjxe  one  who 
committed  the  larceny  ot  the  felony  within 
the  premtses  also  did  tba  breaking  or  open- 
ing, and  that  such  breaking  or  opening  was 
dtme  within  the  pnrvtew  of  our  statute  de- 


fining burglary.  In  order  that  Ingress  onild 
be  obtained.  Any  other  view.  It  aeems  to 
us,  would  make  It  necessary  for  an  eye- 
witness to  be  present  at  every  bu^Iary  be- 
fore a  conviction  would  be  possible.  The 
point  involves  a  well-known  and  weU-settled 
phase  of  drcumatantlal  evidence.  This  point 
is  not  invfdved  In  the  case  now.  and  we  sug- 
gest and  pass  on  it  wly  that  it  may  not  get 
in  the  way  hffleafter. 

[2, 1]  II.  Appellant  also  complains  that  up- 
on the  trial  the  court  permitted  Hie  prosecut- 
ing attorney  to  cross-examine  defmdant  as 
to  his  having  been  arrested  some  seven  or 
eight  years  prior  in  Lawrence  coim^  upon 
the  charge  of  burglary  and  ttieft  Complaint 
Is  also  made  that  G.  J.  Cherry  and  Will  T. 
Brown  were  permitted  to  testify  that,  while 
they  lived  in  Lawroice  eonnly  In  the  year 
1904,  and  while  acting  aa  d^ty  dierUEB, 
they  had  occasion  to  arrest  def^dant  and 
defendant's  daiwhter,  who,  we  may  say  In 
passing,  was  shot  and  killed  while  engaged 
aa  an  accomplice  of  defendant  in  the  alleged 
commlirillon  of  the  bur^ry  here  In  issue. 
This  arrest  seems  to  have  been,  aa  some- 
what obecurdy  and  vaguely  appears,  upon 
the  charge  of  burglary  and  larceny,  arising 
in  some  way  out  of  the  theft  ct  a  load  of 
wheat,  wlwreof  defradant,  his  deceased 
daughter,  and  his  entire  family  were  accus- 
ed. While  we  are  unable  to  aee  vpaa  what 
theory  this  testimony  was  offered,  exc^ 
for  the  purpose  of  prejudicing  defteidant  be- 
fore the  Jury,  and  while  we  are  unable  to 
take  any  possible  view  upon  the  facte  here 
which  would  make  it  competent  (State  v. 
Bess,  240  Mo.  147,  144  S.  W.  489),  yet  in  the 
one  case  no  objection  whatever  was  nude  to 
ita  rec^tion,  and  In  the  other  no  proper  ob- 
Jectlon  (State  v.  Golvin,  226  Mo.  446,  126  8. 
W.  448 ;  State  V.  McEenzle,  228  Mo.  3SS,  128 
S.  W.  048).  It  may  well  be  that,  had  a  prop- 
er objectiim  beat  interposed,  or  even  a  half- 
way proper  objection,  the  learned  trbU  court 
would  have  sustained  the  same.  We  will  not, 
ther^r^  In  this  case  convict  t3ie  trial  court 
of  error  tor  either  permitting  the  wrongful 
cross-examination  of  defendant  or  for  per- 
mitting Cherry  and  Brown  to  testlCr,  as  tb^ 
did.  a  fortiori,  since  It  must  be  reversed 
for  other  reasons.  Questions  so  clearly  in- 
competent, so  verging  upon  untaimess,  and 
so  hurtful  withal  ought  not  to  be  aalwd  by 
any  prosecuting  attinney.  It  is  the  duty 
of  ttils  officer  to  aee  to  It  that  the  defendant 
shall  hare  a  fair  and  Impartial  trial,  and  that 
he  shall  not  be  convicted  by  Incompeteut  evi- 
dence. People  V.  Carr,  64  Mich.  702,  31 N.  W. 
690;  People  v.  Derbert,  188  CaL  467,  71  Fac. 
564.  The  attorney  for  tbB  state  owes  a  duty 
to  t3ie  state  to  see  that  Justice  Is  meted  out, 
and  to  the  defendant  that  he  be  given  a  fUr 
and  impartial  trial ;  he  cannot  square  theee 
duties  with  the  act  of  presuming  upon  or  tak- 
ing an  advantage  of  bis  oK>onaif  s  lack  of 
information  touching  the  tedmical  details  of 
the  criminal  law.  Xhere  la  mudi  of  reopecta- 
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ble  aathoxlty  luAdlng  tlia^  wUIe  gnat  allow- 
ance will  be  made  by  Uie  conrts  for  that 
seal  which  is  the  natural  growth  from  a 
hard-fonght  legal  amtest,  yet,  if  audi  seal 
ahi^  80  ontmn  discretion  as  to  treadh  npon 
nnfalr,  oppressive,  and  nnjnst  methods,  the 
court  may  on  this  ground  alone  reverse.  12 
Oyc  571,  and  cases  dted. 

[4]  m.  As  we  have  stated  in  setting  out 
the  facts  in  this  case,  the  defendant  was  by 
the  verdict  of  the  jnry  aounltted  of  ^bia  larc^ 
ny  duuiged,  and  fonnd  gnllty  of  burglary  in 
the  second  degree.  The  record  shows  that, 
when  sentence  was  pronounced,  defendant 
was  sentenced  to  the  penit^tlary,  not  tor 
the  burglary  of  which  he  had  been  convicted, 
but  for  larceny,  to  which  the  record  of  the 
sentence  and  judgment  b^ore  ns  sa^  he 
pleaded  not  guilty.  The  inextricable  confu- 
sion of  this  record  renders  It  almost  Impos- 
sible to  tell  what  was  done  by  the  conrt,  and 
i^ves  color  to  the  view  that  csreless  clerks 
are  costly  lozuiles.  Fully  a  third  of  the 
cases  which  we  are  called  upon  to  reverse  are 
reversed  on  account  of  bald  errors  In  nuking 
up  the  record,  which  might  have  been  avtrtded 
by  the-ezerdse  of  even  a  small  amount  of 
care. 

Clearly  there  Is  no  Judgment  here.  First, 
because  it  ^tpears  from  the  Jndgmoit  b^ore 
OS,  as  the  record  abtmn  It,  that  defendant  was 
sentenced  to  the  poiiltentlary  for  two  years 
for  larceny,  a  crime  of  whidi  he  was  found 
not  guilty;  and,  second,  that  this  sentence 
was  given  him,  not  because  he  had  been 
tried  by  a  jnry  and  found  guilty  of  burglary, 
but  because  he  had  pleaded  not  ffuitig  to  the 
crime  of  grand  larceny,  for  which  he  was 
sentenced,  bnt  of  which  he  was  found  not 
gull^.  Under  the  authority  of  the  State  v. 
Kile,  231  Ho.  68,  182  S.  W.  230,  as  well 
as  other  cases  decided  by  this  court.  It  will 
become  our  duty,  if  no  other  error  appears,  to 
reverse  this  case,  and  remand  it  back  to  the 
Yemon  county  drcnlt  court.  In  order  that 
the  defendant  may  be  properly  sentenced. 
This  will  be  so  even  if  no  error  meet  for 
reversal  and  remanding  for  a  new  trial  shall 
be  found  by  us. 

[S]  IV.  It  Is  Insisted,  however,  that  the 
order  found  In  the  record,  and  which  pur- 
ports to  show  ttie  Impaneling  and  swearing 
nf  the  trial  jury,  is  not  sufficient  to  show 
soch  impanding  and  swearing  of  this  jury, 
or  to  show  that  the  jnry  was  ever  sworn  at 
all  to  try  the  case.  A  reference  to  this  order, 
as  we  have  set  it  out  In  the  statement,  will 
disclose  that  it  nowhere  ^ws  that  the  trial 
jnry  was  ever  impaneled,  nor  does  It  show 
that  the  Jury  was  sworn  to  try  the  case.  The 
manner  of  impaneling,  «»y«>m<Tifiig  uptm  tb^ 
vcir  dir^  of  challenging  and  swearing  a  jnry 
to  try  a  criminal  cause,  Is  well  known  to  the 
profession  in  this  state.  Part  of  the  proce- 
dure is  statatory;  but  some  of  it  rests  In 
practice,  coming  down  to  us,  we  take  It,  from 
the  common  law.  Our  statute  as  to  the  Im- 
paneling of  jurors  and  the  manner  of  ren- 


dering Uieir  veidlcta  in  criminal  cases  pro- 
vides that  Qie  same  procedure  shall  prevail 
as  Is  prescribed  1^  the  procedure  in  civil 
cases.  Section  6229,  B.  fi.  190B.  We  find, 
however,  a  paucity  of  prescriptltm  In  our 
statute  touching  all  these  things  when  we 
turn  to  the  provisions  prescriUng  the  details 
of  jury  trials  in  dvll  cases.  Our  statute  as 
to  criminal  procedure  seems  largely  to  take 
It  for  granted  tiiat  the  trial  Jniy  will  be 
sworn  to  try  the  esse,  for  we  find  it  Mylng, 
"The  jury  being  impaneled  and  noom,  the 
trial  may  proceed  in  the  following  order." 
Section  6231,  B.  S.  1900.  The  oath  at  oom- 
num  law  which  was  required  to  be  adminis- 
tered to  a  trial  jury  of  12  was  somewhat 
formal  <24  Oyc  370;  14  Bncyc  PI  &  Prac. 
623);  from  this  formality  we  have  drifted  a 
long  way,  and  have  reached  tbe  very  salu- 
tary view  that;  If  it  appears  deariy  and  not 
ambiguously  that  the  jnry  was  sworn  to  try 
the  case,  the  use  of  the  word  "sworn,"  of 
the  words  "dnly  sworn,**  or  of  the  words 
'^uly  impaneled  and  sworn"  will  be  held  to 
impart  ex  vi  termini  a  regular  and  legal  oath, 
even  though  the  oath  at  common  law  or  that 
prescribed  by  statute,  where  such  is  pre- 
scribed, has  not  beoi  used.  But  on  the  ottier 
band,  it  has  been  uniformly  held  that,  where 
the .  transcript  falls  to  show  that  the  jury 
whhdi  tried  the  defmdant  had  been  sworn, 
the  verdict  and  sentence  will  be  set  aside. 
Jfdmson  V,  Stete^  47  Ala.  0;  Lacey  v.  State, 
68  Ala.  38S;  Harper  v.  State,  2S  Ark.  83; 
Chiles  V.  State,  46  Aifc.  143;  State  t.  Cal- 
vert, 32  La.  Ann.  224;  Balrd  v.  State,  88 
Tex.  699;  HcHenxy  r.  State,  14  Tex.  App. 
209;  State  V.  Hltdtell,  199  Mo.  105.  07  S. 
W.  661,  8  Ann.  Cas.  749;  State  v.  McKInney, 
221  Ho.  407, 120  S.  W.  60S:  State  v.  Duncan, 
237  Ho.  196,  140  S.  W:  882.  "In  criminal 
cases,**  says  24  Oyc.  360,  "tt  Is  absolutely  es- 
sential to  the  validity  et  the  proceedings 
that  the  jnry  should  be  sworn,  and  that  this 
fact  should  affirmative  appear  from  the 
record." 

In  tt»  case  of  State  v.  satchdl,  supra, 
Juc^  Gantt,  delivering  the  opinion  of  this 
court,  touching  the  identical  pdnt  In  ques- 
tion, said:  "The  sole  error  i^n  which  a 
reversal  is  sou^t  Is  that  the  record  nptm  ito 
face  discloses  that  the  jury  which  tried  and 
convicted  defendant  was  not  sworn  to  try 
the  cause  and  a  true  verdict  render  accord- 
ing to  the  law  and  the  evidence.  *  •  • 
As  it  is  everywhere  held  that  the  record 
proper  in  criminal  appeal  must  show  that  the 
jury  woe  ateom  to  try  the  eause,  and  this 
record  falls  to  do  so,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL" 

In  the  case  of  State  v.  HcKlnney,  supra. 
Judge  Bui^^  held  touching  this  pohit  even 
stronger  language,  as  note  the  following: 
"Among  the  first  things  required  by  the  stat- 
ute *  *  *  to  be  done  in  the  trial  of  a 
criminal  case  before  a  Jury  is  that  the  jnry 
be  impaneled  and  sworn.  This  same  question 
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anderwent  full  coBslderatlon,  ana  tne  aa- 
thorlttes  were  extensively  reviewed  by 
Gantt,  J.,  In  the  recent  case  of  State  v. 
HltcheU,  199  Mo.  105  [97  S.  W.  Sdl,  8  Ann. 
Cas.  749],  In  whlcb  case  it  is  held  that,  If  the 
record  proper  In  a  criminal  case  falls  to 
show  that  the  jory  was  sworn  to  try  the 
cause,  the  judgment  will  be  reversed,  and  the 
cause  remanded.  That  case  Is  decisive  of  the 
case  at  bar,  and  leaves  nothing  further  to  be 
said  upon  the  subject  The  judgment  is  re- 
versed, and  the  case  remanded." 

It  is  true  that  the  word  "sworn**  is  used  In 
this  order  as  copied  In  the  record  by  the 
clerk;  but  all  lawyers  know  the  facts  to 
which  we  above  advert  as  to  the  manner  of 
impaneling  a  jury  in  a  felony  case,  and  that 
In  selecting  and  Impaneling  such  jury,  and 
prior  to  an  examination  of  them  upon  their 
voir  dire,  they  are  sworn  to  answer  qaes- 
tlona  The  record  entry  before  us  avers  that 
they  were  sworn;  but  this  swearing,  by 
the  language  used  in  the  record,  occurred 
prior  to  the  selecting  of  the  jury.  If  we  say 
that  the  word  "selection'*  as  used  by  the 
clerk  is  equivalent  to  Impaneling  and  exam- 
ining upon  their  voir  dire,  then  they  were 
not  sworn  at  all  to  try  the  cause.  If  we 
say  that  the  clerk  means  that  they  were 
sworn  after  selection,  then  they  were  not 
impaneled,  examined  upon  their  voir  dire,  or 
an  opportunity  given  for  challenging  them 
^tfaer  for  cause  or  peremptorll::; ;  in  other 
words,  they  were  not  impaneled,  nor  any 
words  from  which  we  might  presume  a  prop- 
er selection  of  them  shown  by  this  record. 
We  simply  say  that  this  record  does  not  show 
even  haltingly  that  the  trial  jury  was  sworn 
to  try  the  case,  which  resulted  in  the  convic- 
tion of  this  defendant  We  concede  tliat  it 
is  difficult  to  tell  what  this  record,  taking  ib 
by  and  large,  does  actually  mean;  we  have 
never  seen  one  like  It,  and  may  be  pardoned 
therefore  for  being  entirely  at  sea  ■  as  to 
either  the  genus  or  species  of  It 

It  results,  therefore,  for  the  error  noted, 
that  this  case  should  be  reversed  and  re- 
manded for  a  new  trial  in  accordance  with 
these  views. 

'  BROWN,  P.     and  WALKBB,  ooneiir. 


DAVIDSON  et  aL  T.  I.AOLBDE  LAND  & 
IHPBOYEUBNT  CO. 

(Supreme  CJourt  of  Missouri.   Division  No.  1. 
Dec  6,  1918J 

1.  Appeal  and  Ebbor  (|  381*)— Motion  to 
Dismiss— Affidavit. 

1  tpfendant  gave  notice  of  motion  to  dismiss 
appeal,  and  tbe  record  showed  the  filing  of  an  af- 
fidavit and  the  granting  of  the  appeal  thereon,  but 
tbe  record  showed  that  the  jurat  which  purported 
to  have  been  executed  by  the  drcait  clerk  was 
onslgned.  DepoBitions  showed  tliat  the  cleric 
peiBonally  entered  the  minutes  of  die  filing  of 


the  affidavit  for  appeal.  Its  allowance,  -  etc.,  and 
be  testifled  that  he  did  not  know  why  tbe  jurat 
was  unsigned.  Appellant's  attorney  testified 
positively  that  he  signed  and  was  sworn  to 
the  affidavit  and  filed  tbe  same  with  tbe  clerk, 
and  there  was  nothing  except  tbe  absence  of  tbe 
clerk's  signature  tending  to  overthrow  the  tes- 
timony and  the  tendency  of  the  record  entries 
to  corroborate  It  Held  that  it  sufBciently  ap- 
peared that  the  affidavit  was  sworn  to,  and 
plaintiffs  were  not  entitled  to  a  dismissal  of 
the  appeal  because  the  Jurat  did  not  contain 
the  clerk's  signature. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
^toT^  Cent  Dig.  H  1941-1959;  Dec  Dig.  1 

2.  PLXADiifo  (I  403*)— Dsmnv-Cinui  bt  An- 

SWEB— COBFOBATB  UAFAOITT. 

Failure  of  plaintiffs'  petiti<ni  to  allege  de- 
fendant's incorporation  waa  cured  by  an  answer 
expressly  admitting  that  defendant  waa  a  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  1343-1347;  DeaDig.  f  403.*I 

3.  QuiETiNO  Title  ({  34*)— Pleadinq. 

Where,  in  a  suit  to  set  aside  a  tax  deed 
and  to  quiet  plaintiffs*  title,  the  petition  did  not 
disclose  that  defendant  claimed  alone  through  a 
fatally 'defective  record.  It  did  not  appear  that 
no  cloud  was  cast  on  the  title  so.  that  the  peti- 
tion was  insufficient 

[Ed.  Note.— For  other  cases,  see  QuietiDg  Ti- 
tle. Cent  Dig.  H  6&.  71.  72.  76,  77;  Dec.  Die.  1 
34.*] 

4.  JUDQURT  (1 .490*)— COIAATEBAL  ATTACK— 

Notice  bt  Pcbiication. 

Where,  in  tax  proceedings,  the  petitioD  for 
the  enforcement  of  a  tax  lien  on  real  property 
alleged  the  nouresidence  of  the  defendants,  in- 
cluding the  common  source  of  title,  and  tiiere 
w»8  no  claim  that  the  clerk  did  not  actually 
issue  an  order  of  publication  In  the  proper  man- 
ner and  form  or  that  there  was  any  error  or 
defect  in  the  time  or  place  of  its  publication, 
and  the  judgment  itself  recited  that  all  the  de- 
fendants save  one,  although  served  with  legal 
firocess,  came  not.  but  made  default,  plaintiifs 
in  a  suit  to  quiet  title  as  against  a  deed  executed 
pursuant  to  such  proceedings  could  not  qoestiou 
the  sufficiency  of  the  notice  by  pnbUcation  on 
tbe  ground  that  the  order  of  publication  waa  not 
spread  of  record  by  the  clerk. 

[Ed.  Note. — For  other  cum.  ses  Judgment, 
Cent  Dig.  U  920-428;  DeeTDig.  |  490.*] 

6.  Tazatioit  776*)— Tax  Dkeb— Cossibuo- 

TIOH— Pbdfebtt  Contetbd. 

A  tax  deed,  after  reciting  the  rendition  of 
Judgment  finding  that  a  specified  sum  was  due 
for  taxes  on  specified  subdivisions  of  sections 
33.  34,  and  80  in  township  32,  etc.,  declared  that 
an  order  had  been  made  directing  a  sale  "of  said 
real  estate  or  so  much  thereof  as  may  be  nec- 
essary to  satisfy"  the  judgment,  and  that  pub- 
lication had  be^  made,  and  the  L.  Land  Com- 
pany being  the  highest  bidder  for  the  follow- 
ing described  real  estate,  to  wit.  the  S.  ^ 
of  tbe  N.  E.  ^  of  section  33,  the  W.  U  « 
section  34,  and  the  E.  ^  of  section  36.  town- 
ship 32,  range,  etc.,  for  $37.62  "the  said  last 
above  described  tract"  was  stricken  off  and  sold 
to  the  L.  Land  Company  for  the  sum  bid  there- 
for by  it  as  above  set  forth.  HM  that  snch 
deed  shonld  be  construed  aa  convcving  (oUy  tbe 
east  half  of  section  36,  that  being  tbe  "Test 
above  described  tract"  end  did  not  convey  the 
other  land  mentioned  in  the  description. 

[Ed.  Note.— For  other  cases,  see  Taxatkin. 
Cent  Dig.  6S  1544.  1645 ;  Dec  Dig.  S  776.*] 

Appeal  from  Circuit  Court  Keynolds  Coun- 
ty :  Joseph  J.  Williams.  Judge. 


•For  otlnr  cssm  bm  sams  topic  and  seoUoa  NUHBBR  la  Dae.  Dig.  *  Am.  DIs.  K«r-No.  SerlM  *  Bsp'r  ladnaa 
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Action  by  M.  J.  Davidson  and  otiien 
against  the  Laclede  Land  ft  Impromnent 
Company.  Judgment  for  plalnaffH,  and  de- 
fendant appeals.  Aflbrmed. 

J.  B.  Daniel,  of  Centervllle,  for  appellant 
R.  I.  January,  of  Gentervllle,  and  Artbur  T. 
Brewster  and  Sam  M.  Brewster,  both  of 
Poplar  Bluff,  for  respondents. 

BLAIR,  O.  This  Is  an  appeal  from  a  judg- 
ment of  the  Reynolds  drcolt  ooart  setting 
aside  and  canceling  a  tax  deed  and  quieting 
in  respondents  the  title  to  the  west  half  of 
section  34,  twp.  82,  range  2,  west,  in  Reynolds 
county.  In  1869  the  land  In  question  was 
patented  to  Joshua  F.  HancoclL  Respondents 
are  his  wldoW  and  heirs,  who  claim  a  one- 
half  Interest,  having  conveyed  a  like  Interest 
to  the  remaining  respondent,  January.  Han- 
cock died  Intestate  in  1889,  owning  the  land 
Involved  here  unless  his  title  was  devested 
by  the  proceedings  culminating  In  the  tax 
deed  assailed. 

As  grounds  for  canceling  the  tax  deed  the 
petition  alleges,  among  other  things:  (1) 
That  in  the  tax  suit  Joshua  F.  Hancock  was 
neither  served  with  snmmons  nor  notified  by 
pubUcatio'tt ;  (2)  that  the  Judgment  rendered 
Included  the  tract  In  question  and  two  others 
and  was  rendered  against  the  whole;  and 
(3)  that  the  land  Involved  was  never  stricken 
off  and  sold  to  appellant 

Respondents  tender  a  return  of  all  proper 
sums  found  due  appellant  and  pray  the  court 
to  "try,  ascertain  and  determine  the  estate, 
title  and  Interest  of  plaintiffs  and  defend- 
ants, respectively,"  in  the  land  In  question, 
that  the  tax  deed  be  set  aside,  the  interests 
of  the  respective  parties  adjudged,  and  for 
general  relief. 

Appellant,  by  its  answer,  admitted  Its  in- 
corporation and  claim  of  title,  denied  the 
other  allegatloDS  of  the  petition  and  pleaded 
the  bar  of  the  ten  years  statute  of  limitation. 

On  the  trial  it  was  admitted  that  Joshua 
F.  Hancock  entered  the  land  In  question  and 
Is'  the  common  source  of  title ;  that  respond- 
ents, other  than  R.  I.  January,  are  the  sole 
heirs  of  Joshua  F.  Hancock  and  have  execut- 
ed deeds  to  January  conveying  to  him  one- 
half  of  whatever  interest  they  took,  as  such 
heirs,  In  the  lands  involved.  Respondents 
called  a  witness  whose  testimony  tended  to 
show  no  order  of  publication  In  the  tax  suit 
had  ever  been  spread  of  record.  Appellant 
over  objections,  offered  the  tax  deed.  Re- 
spondents then  offered  the  pleadings  and 
Judgment  in  the  tax  suit 

[1]  1.  A  motion  to  dismiss  the  appeal  has 
been  filed.  The  ground  of  the  motion  Is  that 
the  aflidavlt  for  appeal  was  not  sworn  to. 
This  rests  upon  the  fact  that  the  Jurat  Is  not 
signed  by  the  clerk  or  other  officer.  Notice 
of  the  motion  was  given  January  14,  1013, 
the  case  being  set  for  argument  here  January 
20, 1913.  The  record  of  the  trial  court  sboMrs 
the  filing  of  an  affidavit  for  appeal  and  the 
granting  thereon  of  an  appeal  to  this  court 


Deconber  17.  1900.  DepositUnui  bav*  been 
taken  and  are  on  file  vhlch  dlsoUwe  tlut  the 
circuit  clerk  personally  entered  the  minutes 
of  the  filing  of  the  afltdavit  tor  am;>eal,  th^ 
aliowaiuK  of  the  appeal,  etc.,  but  he  teatlflea 
he  does  not  know  why  Uie  Jurat  wu  unsign- 
ed. He  has  no  direct  leoollectton  of  Hie  hap- 
penings at  the  time,  but  testifies  the  orders 
were  taken  In  tUs  and  asreral  other  cases 
durhw  Qm  huny  of  the  dosing  hoars  of  the 
term.  By  deposltton  appdlant's  attorney 
testifies  posltiTdy  he  signed  and  was  sworn 
to  the  affidavit  In  this  case  and  In  another 
at  the  same  time  and  filed  both  aflBdavlts 
with  the  deA. 

Then  Is  nothing,  except  the  absence  of  tbe 
(derk's  signature,  tending  to  overthrow  this 
testimony  and  ttie  tendency  of  the  record 
entries  to  corroborate  It  The  clerk  personal- 
ly made  tibe  minute  showing  the  filing  of  an 
affidavit  for  appeal  and  the  fbllowing  minute 
of  the  court's  order,  based  tboeon,  granting 
an  appeal.  He  had  served  three  years  as 
derk  and  It  Is  presumed  he  knew  an  affidavit 
fbr  anwal  must  be  sworn  to.  He  received 
and  filed  this  paper  as  sudi  an  affldavit 
This  and  the  ooort^s  action  in  granting  the 
appeal  are  to  be  consldwed  in  oonnectton 
with  the  evidence  mentioned. 

Under  the  rule  approved  In  Olazk  v.  BaU- 
road,  242  MO.  loc.  dt  S8(K  S93, 148  8.  W.  472, 
it  snflldently  appears  tibe  afltdartt  was  In 
l^ct  swom  to,  and  it  will  be'  treated  as  sworn 
to,  there  being  no  necessity  of  going  throng 
the  now  "bare  and  meaningless  formalUy" 
of  literally  Inserting  tbe  delft's  uune  above 
his  offidal  deslgnatlfm  as  It  now  appears  In 
the  aflidavlt  Darrler  t.  Darrler,  68  Mo.  loa 
dt  234. 

2.  The  snffldeni^  of  tlie  petltUm  Is  chal- 
lenged in  this  court 

[2]  (a)  Whatever  the  dfect  the  Allure  of 
the  petition  to  allege  appdlanf  s  incorpora- 
tion otherwise  mli^t  have  been,  the  answer 
expressly  admlte  appdiant  is  a  corporation 
and  eliminates  the  question. 

[3]  (b)  The  allegations  of  Ote  petition  do 
not  dlsdose  that  appdiant  dalms  alone 
throng^  a  fatally  defective  record,  and,  con- 
sequently, the  rule  steted  In  Turner  v.  Hunt- 
er, 226  Ma  loc.  dt  82;  128  S.  W.  1097,  is  in- 
applicable. In  that  case  the  petition  alleged 
no  judgment  had  ever  been  rendered  in  the 
tax  suit,  and  Judges  Woodson  and  VoUiant 
were  of  the  opinion  this  allegation  raidered 
the  pettUon  fatally  Insnffident  niere  Is  no 
sndi  aUegatlon  In  the  petition  In  this  case. 

In  view  of  this  tiie  question  whether  the 
rule  mentioned  conld.  In  any  event  apply  to 
a  petition  containing  allegations  that  title  Is 
in  plalntUf  and  that  defendant  dalms  some 
Interest  and  praying  the  court  to  ascertain 
and  determine  the  respective  Interesto'  of  the 
parties  (section  2686.  B.  S.  1909;  Spore  v. 
Land  Co.,  186  Mo.  656,  86  &  W.  666)  need 
not  be  discussed. 

[4]  8.  It  is  ccmtwided  the  judgmoat  In  tbe 
tex  stdt  was  and  Is  void  because  tba  order  of 
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publication  was  not  spread  of  record  by  tbe 
clerk.  The  petition  In  the  case  alleged  the 
nonresldence  of  the  defendants.  Including 
Joshua  F.  Hancock,  and  there  is  no  pretense 
the  clerk  did  not  actually  Issue  an  order  of 
publication  in  proper  manner  and  form,  and 
It  Is  not  contended  there  was  any  error  or 
defect  in  the  time  or  place  of  Its  pnbllcation. 
The  record  In  the  case  shows  that  on  Novem- 
ber 27,  1886,  "plaintiflf,  by  attorney  and  leave 
of  court,  flies  proof  of  publication  of  notice 
to  nonresldeut  defendants,"  and  the  Judg- 
ment itself  recites  all  the  defendants  save 
the  Ozark  I^d  Company,  "althongb  served 
with  legal  process  herein,  come  not,  but 
make  default"  In  these  circumstances  plaln- 
tlCfs  cannot  be  heard.  In  this  proceeding,  to 
question  tbe  sufficiency  of  tbe  notice  by  pub- 
lication on  the  ground  mentioned.  Brawley 
T.  Banney,  67  Mo.  loc.  cit  283.  The  Missouri 
cases  dted  by  respondents  (Cummtngs  v. 
Brown,  181  Mo.  711.  81  S.  W.  158;  Kelly  T. 
Murdagh,  184  Mo.  377,  83  S.  W.  437 ;  Otis  T. 
Epperson,  88  Mo.  131)  do  not  decide  the 
question  presented  here.  Zn  the  last  there 
was  a  failure  to  designate  the  paper  in  which 
the  order  was  to  be  published,  and  the  oth- 
ers discussed  orders  made  by  the  court  on  a 
non  est  return.  .  Id  cases  like  these  last  the 
order  Is  made,  if  at  all,  by  the  court  and 
must  be  based  upon  a  finding  by  the  court 
that  the  defendant  cannot  be  served  with 
process.  The  observation  of  the  court  In 
Cummlngs  v.  Brown,  supra,  that  an  order  so 
made  must  be  proved  by  the  record  falls  far 
short  of  a  holding  that  the  failure  to  record 
an  order  of  publication  against  nouresldents, 
made  on  an  allegation  or  affidavit  of  non- 
residence,  renders  the  Judgment  absolutely 
void.  The  distinction  between  the  statutea  is 
pointed  out  In  tbe  cases  cited. 

The  general  statute  (section  627,  B.  S. 
1876;  section  2685,  Rev.  St  1909)  requiring 
the  clerk  to  make  a  record  of  all  orders, 
decrees,  and  proceedings  was  In  force  at  tbe 
time  tbe  case  of  Brawley  v.  Banney,  supra, 
was  decided,  and  the  clerk's  failure  to  write 
up  his  records  in  accordance  with  his  min- 
utes could  hardly  be  said  to  oust  tbe  court  of 
Jurisdiction  in  any  case.  Such  must  be  the 
effect  of  such  a  failure  If  respondents'  pr»- 
ent  contention  Is  to  be  upheld.  Cases  upon 
statuteE)  providing  for  the  publication  of 
copies  of  the  record  of  orders  of  publication 
and  statutes  mandatorily  requiring  the  re- 
cording of  such  orders  prior  to  publication 
thereof  are  not  applicable  to  the  question 
here.  The  following  decisions  furilier  sup- 
port the  conclusion  reached:  Smith  et  al.  v. 
Valentine,  19  Minn.  loc.  dt  460,  461  (GiL 
398);  Fink  v.  Wallach,  109  App.  DIv.  loc 
dt  TOO,  721,  96  N.  T.  Supp.  543;  In  re 
James,  99  Cal.  loc.  dt  377  et  seq.,  33  Fac. 
1122,  87  Am.  St  Bep.  60. 

[S]  4.  The  tax  deed  redtes  that  the  cir- 
cuit court  of  Reynolds  county  rendered  Its 
Judgment  to  the  use  of  the  collector  and 
against  certain  named  persons  for  f  11  tor 


taxes  and  interest  "found  to  be  due  and  un- 
paid upon  the  foUowliig  described  real  es* 

tate,  viz. : 

Pts.  Sees.  Lt  or  Block 
TraotNo.     Addition  or  Town.      Sec.     Twp.  B. 

1     .  B-M<tfNB-tt         St      u  nr 

W-M  M 
B-M  M 

and  that  the  taxes  and  Interest  found  due 
upon  said  real  estate,  and  the  years  for 
which  the  same  were  assessed  are  upon  each 
of  tbe  above  described  tzacts.  as  foUom, 

viz.: 

Taan  for  WUoli  Tum 
Trftct  No>      mre  Pound  Dm.      Tax.     Int.  TL 
1  1S84  9.»     IM  11.41 

and  also  certain  costs  wblcb  have  been  tax- 
ed at  the  sum  of  sixteen  dollars  and  60  cents, 
which  said  several  sums  of  taxes,  interest 
and  costs  were  declared  by  said  court  to  be 
a  lien  in  favor  of  the  state  of  Missouri  upon 
the  above  described  tracts  of  real  estate." 
Tbm  follows  the  recitation  that  by  tbe  Judg- 
ment the  total  was  made  a  lien,  and  sale  "of 
said  real  estate  or  so  much  thereof  as  may 
be  necessary  to  satisfy"  the  Judgment  wOa 
ordered  and  special  execution  issued;  that 
publication  was  made  and  that  the  sherilf 
at  the  proper  time  and  place,  at  public  auc- 
tion, exposed  for  sale  "the  above  described 
real  estate,  and  Laclede  Land  &  Improre- 
ment  Company  being  tbe  highest  bidder  for 
the  following  described  real  estate,  vis.: 
'The  south  half  of  the  northeast  quarter  ot 
section  thirty-three.  The  west  half  of  sec- 
tion thirty-four  and  east  half  of  section 
thirty-six,  township  thirty-two,  range  2  west, 
for  thirty-seven  and  62/100  dollars ;  the  sold 
Uut  above  described  tract  kos  stricken  off 
and  sold  to  the  said  Laclede  Land  ft  Im- 
provement Company  for  the  sum  bid  there- 
for by  It  as  above  set  forth.' " 

The  concluding  paragraph  of  the  deed  cor- 
responds in  form  to  that  set  out  and  dis- 
cussed in  De  Falge  v.  Douglas,  234  Mo.  loc 
dt  83,  136  S.  W.  345.  In  that  case  each 
parcel  of  land  was,  in  the  first  instance,  sepa- 
ratdy  given  a  number  In  the  deed,  as  a  tract 
while  In  this  case  the  deed  first  describes  the 
land  as  set  forth  above.  It  is  insisted  that 
"Tract  Nc  1"  Induded  all  tbe  land  described 
and  that  subsequent  r^erence  to  the  "last 
•  above  described  tract"  therefore  was  to  the 
whole.  The  deed,  however,  redtes  that  the 
Judgment  was  declared  a  lien  "upon  the 
above  described  tracts,"  and  it  therefore  may 
be  said  to  appear,  in  view  of  this  recital, 
that  the  sheriff  had  In  mind  that  be  was 
dealing  with  and  offering  for  sale  more  than 
one  tract  Having  used  the  plural  term  In 
the  deed,  It  is  reasonable  to  condude  he  used 
the  singular  and  the  corresponding  verb  ad- 
visedly when  he  stated  in  the  deed  that  the 
"last  above  described  tract  mu  stricken  off 
and  sold,"  etc. 

In  the  case  of  Sanzeubacher  v.  Santhuff, 
220  Mo.  274.  119  S.  W.  395,  tbe  deed  dlscnss- 
ed  was  exactly  like  that  in  this  case  In  tbe 
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respects  above  mentioned  save  tlie  words 
"Tract  No.  1"  did  not  appear  la  ooimectUtt 
wltti  eltbe^  parcel  thereiit  descrU>ed.  The 
mUnff  In  tbat  case  was  apsvoved  and  relied 
upon  In  the  Db  Paice-Dongias  Case.  Nearly 
aU  tlutt  la  said  In  tbls  last  mmtioned  case  is 
applicable  In  tbls,  and  under  tbe  mle  an* 
Donnced  tberelu  and  In  tbe  Santbnfl  Case  It 
foUowB  that  the  tax  deed  .In  this  case  oon- 
Teyed.  It  anyflilng,  only  the  land  In  aecttm 
as  and  did  not  affect  the  land  now  In  suit. 

Tbe  certified  copy  of  the  record  of  the  tax 
deed  taidered  by  appellant  cannot  be  con* 
sldfirBd,  not  b^ng  in  the  record  and  its  con- 
Bideration  not  belns  agreed  to  by  resp<Hid- 
ents.  This  &ct  and  the  further  tact  that  tbe 
record  does  not  otherwise  show  what  recitals 
In  the  tax  deed  are  written  and  what  are 
printed,  as  well  as  the  tBCt  that  tbe  tax 
Ull  In  evidence  riiowa  tliat  the  parceU  were 
separatdy  aassssed,  raiders  luuipllcable 
what  was  satd  by  dlTtslon  2  of  this  conrt  In 
HUler  T.  Keaton,  2S8  Ma  loc.  ett  706,  707, 
1S9  S.  W.  168. 

It  Is  saggeeted  that  the  decision  in  Coombs 
Orabtree,  105  Mo.  282,  16  8.  W.  880,  was 
overlooked  by  this  eoart  in  tba  eases  De 
Paige  Donghu^  wapn^  and  Sansenbadw 
T.  SanOnlT,-  supra,  is  directly  In  point,  and 
ooght  to  result  In  the  verersal  of  this  lodg- 
ment In  tliKt  case  it  was  said:  There  Is 
nothing  In  the  ottjectlon  **foQnded  nptm  Uke 
fact  that  tbe  letter  $  Is  omitted  from  tbe 
word  tract  in  the  recital  of  the  sale  of  the 
sernal  tracts  descrtbed  In  the  deed  to  Vord; 
It  i^peulng  iflalnly  on  the  £aoe  of  the  deed 
Out  he-wo  tm  bluest  bidder  for  all  of  tbe 
tracts  described  in  the  deed  at  the  price 
therein  stated,  and  that  for  that  price  all 
the  described  real  estate  was  sold,  and  by 
tiie  sheriff  couTcyed  to  btan.  In  wbldi  de- 
sertptlon  was  Included  the  land  in  contro- 
Teray."  Tlkere  Is  nothing  in  this  language 
which  necessarily  conflicts  with  the  eases 
dted  abore,  but  counsd  call  to  oulr  atten- 
tion the  fhct  that  tbe  record  In  that  case 
shows  that  Ow  tax  deed  In  Judgment  ms. 
In  the  pertinent  redtalsi  Uke  that  discussed 
In  De  ^ige  ▼.  Doni^as,  supra.  In  one  par- 
ticular, however,  there  Is  a  difference  In  the 
contusions  reached.  In  Coombs  t.  Crab- 
tree  the  land  was  all  In  one  section,  and 
the  descr^>ticm  to  which  the  conrt  held  the 
words  "tbe  last  above  described  tract"  re- 
ferred to  was  "tbe  east  half  of  tbe  northeast 
qoartn  and  tbe  east  half  of  the  southeast 
qnart«  and  the  east  half  tbe  southwest 
quarter  and  tbe  east  half  oC  tbe  northwest 
qoart»  and  the  souOiwest  Quarter  of  tbe 
northwest  onarter  of  section  six  (6),  town- 
ship thlrl7-Uiree  03)  ot  range  thlity-two 
(32)."  The  eeort  bad  befOTe  it  a  previous 
decision  (Sparks  v.  Clark,  S7  Mo.  68)  In  which 
it  had  beea  announced  that  the  statute  theu 
(end  now)  In  f<aee  (section  11,872,  B.  S. 
1900)  required  all  tracts  in  the  same  section 
belonging  to  the  same  owner  to  be  assessed 


as  one  tract  and  that  "tbe  provision  Is  spe* 
ttOe  and  requires  them  all  to  be  assessed  as 
one  tract,  and  tb^  are  declared  by  law  to 
be  but  one  tract,  so  ter  as  any  and  all  the 
acts  of  tbe  revalue  o£9cers  are  concerned." 
It  may  be  the  court  had  In  mind  this  de- 
cision in  reaching  the  conclusion  it  did  in 
the  Coombs-Crabtree  Case. 

In  this'case  and  In  the  Sanzenbacber-Sant- 
buff  and  De  Paige-Douglas  Cases  the  parcels 
described  were  In  different  sections.  It 
might  be  argued  that  the  question  In  tbe 
Ooombs<}rabtree  Case  was  not  what  the 
statute  meant  but  what  the  sheriff  meant  in 
the  language  he  onployed  In  bis  deed  and 
that  the  sheriff  does  not  fall  within  the  class 
designated  In  ^arks  v.  Clark,  supra,  as 
"revenue  ofBcers";  but  whether  these  argu- 
ments are  sound  and  Aether  the  descrip- 
ti<m  In  tbe  Coombs-Crabtree  Case  and  tbe. 
fact  the  land  there  Involved  vms  In  a  single 
section  are  sufflc^t  to  dispel  tbe  doubt  rals* 
ed  by  the  reference  In  the  deed  to  the  "last 
above  described  tract"  are  questions  better 
postponed,  at  least.  Until  a  like  record  pre- 
sents than  for  deeUdtm. 

6.  There  Is  no  evidence  of  possession,  and 
ttie  rule  approved  in  Brewster  v.  Ladede 
Land  ft  Improvement  Co.,  247  Mo.  223,  152 
S.  W.  802,  nd^t  be  apiflled.  In  view,  how- 
ever, of  the  fact  that  there  la  nelthw  allega- 
tlmi  nor  proof  as  to  when  defendant  first 
set  m>  a  claim  to  the  land  in  snlt  and  the 
fact  Oat  the  leoording  of  the  deed  could 
not  be  considered  as  the  assertion  of  title 
to  land  It  did  not  ImAude  or  convey,  tbe  ques- 
tion as  to  tile  applicability  of  the  statnte  of 
limitation,  on  that  account,  is  not  in  the' 
case. 

There  are  other  questions  discussed  In  the 
briefs  but  they  become  unimportant  in  view 
of  tbe  coDClusion  reached  In  the  preceding 
paragra^  ' 

raie  Judgment  Is  affirmed. 

BBOWM,  C,  concorsL 

FEB  GUBIAM,  The  foregoing  ofdnlon  of 
BI4A.IB,  O.,  Is  adopted  as  the  oidnlon  (tf  the 
court   All  the  Judges  cwxcur. 


TALLENT  v.  FITZPATRIOK  et  aL 
(Supreme  0>urt  of  MisBouri,  Division  No.  1. 
Dec  6, 1013.) 

Wills  ((  693*)— (Dokstbuotioit  of  Powsbs- 
PowBB  OF  Disposition. 

A  wlU  gave  all  the  testator*!  property  to 
his  wife  for  life  with  remainder  to  his  five  chil- 
dren, and  gave  his  wife  power  to  wll  and  con- 
vey any  of  the  real  estate  that  she  might  think 
best  and  to  her  best  Interest  He  left  a  city  lot 
worth  about  $5,000,  which  a  few  days  after  bis 
death  and  after  being  advised  that  we  conld  dis- 
pose of  the  property  as  she  saw  fit  the  wife 
conveyed  to  two  of  the  children  by  deeds,  each 
recitlns  a  oonidderation  of  $l,OpO;  No  money 
was  paid  at  the  time.  One  of  uiem  claimed  that 
she  rendered  care  and  asslstaace  to  her  moth^, 


•Vor  othar  owas      asne  tonic  and  lecUoa  NDHBER  In  Dm.  Dig.  a  Am.  Dig.  K^-Ne.  farts*  A  Bep'r  latfesM 
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and  Burrendered  a  note  for  $S00  executed  bj  her 
father.  The  other  grantee  claimed  that  he  gave 
his  mother  $200  after  his  father's  death,  and 
that  he  paid  fl60  for  medical  attention  and  fu- 
neral expenses  of  the  father,  and  that  he  render^ 
ed  some  other  financial  assistance.  The  wife 
received  the  rent  for  both  lots  daring  her  life- 
time amounting  to  $10  i>er  month,  which  appar-' 
ently  was  her  only  means  of  subsistence  aside 
from  her  own  labor.  Held,  that  the  wife  had  no 
power  to  make  such  conve^anceB  under  the  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ft  1655-1661;  Dec  Dig.  S  6^3.*] 

Appeal  from  Circuit  Conrt,  Buchanan  Coun- 
ty; 0.  A.  Moaman,  Judge. 

Action  by  Theresa  Tallent  against  Louisa 
Fltzpatridc  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  aiveoL  Ai- 
flnued. 

See^  also,  1S2  S.  W.  17. 

Jobn  Kaiser  died  <»l  tbe  24tb  of  Jnne 
1899,  having  first  made  and  pnbUfdwd  tbe 
foUowing  wtU: 

"I,  John  Kaiser,  of  St  Joae^  Buchanan 
Ooimty,  MlsBonrl,  b^lng  of  sound  mind  and 
memoir,  and  oonidderia^  uncertainty  of 
this  frail  and  transitory  life,  do  hereby  make 
and  publish  this  my  last  will  and  testament, 
hereby  revoking  any  and  all  former  wills  by 
me  at  any  time  heretofore  made. 

"Slzst— I  give,  beiiueatli  and  devise  to  my 
betoved  wife,  Margaret  Kaiser,  aU  my  estate 
and  property,  real,  perstmal  and  ndxed,  with 
whldh  I  may  be  possessed  or  tliat  I  shall  In 
any  wise  be  oitltled  to  at  the  time  of  my 
death,  providing  and  it  is  my  «111  that  all 
my  Just  debts  be  first  paid,  to  have  and  to 
hbld  and  enJoT  tba  same  during  the  full 
term  of  her  natural  Uf^  according  to  her  own 
ftee  will  and  pleasure  without  let  or  hin- 
drance from  anyone,  with  full  powar  to  sell 
at  any  time  any  or  all  of  my  real  estate  and 
oonvey  tbe  saihe  good  and  lawful  deeds  of 
conveyance  at  any  time  that  she  may  think 
best,  and  to  her  best  Interest 

"Second— It  Is  my  will  and  I  direct  that 
my  estate  remaining  at  the  death  of  my  wife 
shall  be  equally  divided  between  my  children 
as  hereafter  named,  or  to  thdir  children,  to- 
wit:  First,  Anna  Bertha,  wife  of  Oustave 
Kaiser;  second,  Louisa,  wife  of  John  Fiti- 
patiick ;  third,  Alice  Josephine  wife  of  Fred 
Stunner;  fourth,  Theresa,  wife  of  Ai^ust 
Angst,  and  fifth,  John  IL  Kaiser,  eadti  of 
said  children  share  and  share  alike. 

'TThlrd— It  Is  further  my  will  and  I  re- 
quest that  my  wtf^  Margaret  Kaiser,  act  as 
the  first  executrix  of  this  will  and  further 
'that  she  be  not  reqnlred  to  give  any  bond 
as  such  executrix  and  that  she  be  required 
to  give  no  other  account  of  said  estate  than 
are  necessary  to  seepre  tiie  rights  of  cred- 
itors. 

*'In  witness  whereof,  I  haVe  hereunto  set 
my  hand  and  seal  this  10th  day  of  June,  1889. 
"John  KalRer.  [Seal.r' 

At  tbe  time  of  his  death,  his  children  and 
wife  mentioned  In  the  will  survived.  He 


1^  little  personal  estate  but  was  the  owner 
of  a  dty  lot  of  ground  in  St.  Joseph,  Mo., 
whereon  three  housee  WCTe  erected.  Six  days 
after  his  decease,  his  widow  executed  and 
delivered  two  warrant  deeds,  one  In  favor 
of  Mrs.  Louisa  Fltspatrlck,  and  the  other  to 
John  M.  Kaiser,  each  oonv^rlns  one-half  of 
said  lot  and  each  alleging  a  oonsideratioa  of 
fl,000.  Both  of  tho  grantees  In  said  deed 
were  the  children  of  the  testator  and  men- 
tioned In  said  will.  Mrs.  Fltzpatrick  had 
resided  In  the  house  on  the  portion  of  tbe  lot 
granted  to  her  before  tbe  death  of  her  father, 
and  continued  to  reside  thereon  until  the 
death  of  her  mother  on  the  5th  day  of  Marcdi. 
1909,  and  paid  $8  per  month  r«it  during  her 
occupancy  of  said  lot  This  sum,  and  an 
equal  amount  rec^ved  by  the  mother  for  rent 
of  the  lot  deeded  to  John  M.  Kaiser,  seems 
to  have  been  the  only  means  of  snbsistence, 
aside  from  her  own  labor,  which  the  widow 
had  until  her  death.  After  the  death  of  the 
widow,  Theresa  Tallent  Angst  brought  this 
suit  to  avoid  said  deeds,  on  the  ground  that 
they  were  gifts  instead  of  sales,  and  Oiere- 
fore  beyond  the  power  of  tbe  widow  nnda 
the  terms  of  the  above  wUL  Mrs.  Fits- 
Patrick  did  not  otherwise  pay  any  money  for 
the  deed  to  herself,  exo^t  that  she  testified 
that  she  rradered  care  and  assistance  to  her 
mother  while  she  lived,  and  surrendered  a 
note  for  |300  executed  to  her  husband  by  her 
father.  Neither  did  John  M.  KalsK  pay 
anything  In  money  for  the  deed  to  Mmaelf, 
but  the  evidence  shows  that  aftw  his  father^ 
death,  he  gave  his  mother  $200,  and  paid 
$160  during  his  father's  lifetime  for  medical 
attention  and  funeral  expenses,  and  that  be 
rendered  him  some  other  financial  assistance 
Mrs.  FItzpatn<A  testified  that  she  did  not 
Intend  to  present  any  claim  against  her 
father's  estate,  nor  was  any  presented  by  h« 
codefwdant  John  M.  Kaiser.  The  evldoice 
shows  that  the  lots  In  question  were  worth 
from  $4,260  to  $6,000;  that  wban  her  husband 
died  the  widow  received  from  fratenoil 
ord^  about  $260.  At  tbe  condusiott  of  tbe 
trial,  the  court  roidered  the  judgment  an- 
nulling tbe  two  deeds  from  whiidi  def atdants 
have  prosecuted  this  appeaL 

Brewster,  Ferrdl  ft  Mayer,  of  St  Josq^, 
for  appellants.  John  S.  Bi^er,  of  St  Joseph. 
tn  req>ondait 

BOND,  J.  (after  Bteting  tbe  facte  as  abov^. 
The  decisive  question  in  this  case  Is  tbe  ef- 
fect of  tbe  terms  of  the  will  in  granting 
estates  to  the  devisees  therein,  and  giving 
pDWor  of  disposal  to  tbe  life  teotant  In  <!lear 
and  poslttve  terms  tba  teetetor  made  two 
devises  of  bis  property:  First  the  estate  to 
his  widow  during  the  full  term  of  her  nat- 
ural life;  second,  remainders  In  fee  to  his 
five  children  1^  name;  third,  the  teetetor 
gave  the  widow  power  to  sell  and  make  vaUd 
conveyances  of  his  real  estete  "at  any  time 
she  may  think  beet  and  to  her  best  InttfCsL" 


*F«r  otber  tSMS  ■••  same  topic  and  wction  NUHBBR  tn  Deo.  Dig.  A  Am.  Dig.  Ker-Ne.  Swiss  A  Rsp'r  liid«ra> 
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In  the  oonstructkm  of  such  wills,  the  rule  is 
fixed  that  the  donee  of  the  power  can  only 
exercise  It  in  the  precise  form  in  -which  it 
Is  giTen.  Waabbnin  on  Beal  Property  QSXh 
Ed.)  vol.  %  p.  707;  Garland  t.  Smith,  164 
Ha  loc  cit  15.  64  S.  W.  188 ;  Dougherty  T. 
Dougherty,  204  Ho.  loc.  dt  28S,  102  S.  W. 
10B&;  Bnmet  T.  Bnrnet,  244  Mo.  loc.  dt  60S, 
148  S.  W.  872.  The  reason  of  this  Is  that  the 
remainder  devised  shall  not  be  defeated 
except  by  the  terms  of  ttw  will  creating  it; 
for  when  a  remainder  Is  eiprefflly  devised 
in  fee,  and  0ie  testator  goes  farther  and 
speeiflcatly  points  ont  how  it  may  be  cut  off, 
aiv  otlwr  method  of  exHngnldiiiig  it  would 
amnil  the  wm  of  Its  creator,  hcoice  the  neces* 
fAtj  tot  ocmflnlng  the  execution  of  mxSi  power 
to  the  particular  mode  and  manner  provided 
by  t3ie  donor.  In  the  case  of  Bnrnet  v.  Bnr^ 
net,  mpra,  this  doctrine  is  reaffirmed  after 
a  foil  review  of  the  rulings  In  this  state,  and 
In  consonance  with  the  guiding  motive  of 
t2ie  law  to  make  the  will  speak  <mly  the 
mind  of  its  maker  vrtienevw  that  can  be  law- 
fully carried  ont  Onr  condnsion  Is  iSiat  by 
tlie  language  of  the  present  will,  giving  her  a 
power  to  dliSMwe  of  the  proper^,  the  life 
tenant  wad'  restricted  to  a  sale  and  eon- 
v^rance  In  pursuance  thereof  in  the  iwoper 
tanA  legal  sense  of  the  term,  and  Qiat  6he 
had  no  power  to  defeat  the  remainders  by 
any  other  form  ot  alienation. 

IL  It  only  remains  to  see  whetha  Gbe  two 
transactions,  v^ierel^  the  defendants  acqnlr- 
ed  deeds  to  the  property  of  their  father  In 
exclusion  of  the  rij^t  of  their  sisters  to 
share  in  the  remainder  devised  by  the  testa- 
tor to  all  of  his  children,  were  within  the  le- 
gitimate exercise  of  the  power  given  to  their 
mother  to  sell  the  land.  We  think  not  No 
part  of  the  price  recited  In  either  deed  was 
paid  by  either  grantee  when  the  instraments 
were  execated  and  delivered.  Before  making 
them,  the  grantor  took  the  will  and  consulted 
a  Mr.  Schnieder  as  to  her  authority,  who 
seems  to  have  told  her  that  she  could  dispose 
of  the  property  as  she  saw  fit  Both  of  the 
defendants  were  present  at  this  interview. 
When  cross-examined  then  as  to  the  deeds 
then  made,  the  defendant  Mrs.  Fltzpatrick 
testifled,  to  wit:  "Q.  These  deeds  recite  that 
yon  are  to  pay  fl,000  for  your  half  of  the 
lot;  you  were  to  pay  fl,000  apiece  for  It?  A. 
Yes,  sir.  Q.  As  a  matter  of  fact  yon  never 
paid  any  money?  A.  Mo.  sir.  Q.  Never  in- 
tended to  pay  any  money?  /A.  No,  sir.  Q. 
Old  you  ever  present  any  claim  in  the  pro- 
bate court  against  your  father's  estate  for 
anything  that  yon  dalmed  he  owed  you?  A. 
No,  sir;  I  would  not  have  done  it  Q.  Ton 
lived  witli  lilm  in  his  house  tor  IS  years?  A. 
Not  right  with  bim;  Uved  adjcrfning  him.  Q. 
Do  you  know  whether  or  not  John  Kaiser  ev- 
er paid  any  money  for  his  deed?  A.  Not  to 
my  knowledge:  Q.  Ton  know  as  a  fact  that 
he  never  did  pay  tax  his  deed.  d<m't  you?  A. 
He  never  paid  anything  that  I  know  of. 


*  *  *  Q.  Was  it  discussed  In  your  pres- 
ence between  your  mother  and  Mr.  Sdihleder 
as  to  what  ahe  could  do  under  this  will  with 
this  property?  A.  Tea,  she  asked  him  while 
I  was  there  If  she  could  dispose  of  this  prop- 
erty, and  he  sald  she  could  do  as  she  saw  fit 
Q.  Ur.  Schnieder  told  her  that?  A.  Tes,  sir. 
Q.  Was  your  brother  with  yon  at  this  time? 
A.  Well,  he  went  with  us  there,  but  I  Uiink 
he  left  to  go  to  Mr.  Sldenfitdens.  Q.  You 
and  your  brother  accompanied  your  mother 
to  Mr.  Schnieder'B  office?  A.  Yes.  sir.  Q. 
Did  anybody  else  go  with  your  brother  and 
mother?  A.  No,  sir."  This  vritness  also  add- 
ed that  the  only  payment  made  by  her  was 
the  surrender  to  her  mother  of  a  note  given 
to  her  husband  by  her  father  for  $300,  and 
which  had  been  many  years  overdue  previous 
to  her  father's  death. 

The  defendant  John  Kaiser,  on  cross-exam- 
ination 88  to  the  making  of  the  deed  to  htm 
and  the  visit  to  the  office  of  Mr.  Schnieder, 
stated:  "Q.  Your  mother  and  Mrs.  Fltzpat- 
rick went  to  Mr.  Sdmleder's  office?  A.  Yes; 
and  he  read  it  to  us.  Q.  You  read  in  the 
will—  heard  read  that  it  was  your  father's 
wish  that  the  remainder  ot  this  property, 
aftw  his  death,  was  to  be  equally  divided 
among  his  difldren?  A.  She  could  diqxMBe  of 
it  as  rtte  saw)  fit  tot  her  maintenance  and 
support  Q.  Is  Qtat  so?  A.  Te%  sir;  that  is 
the  way  I  understood  it  anyway.  Q.  Was 
there  anything  to  taie  eCCect  tSiat  she  could 
give  it  away?  A.  She  could  give  It  away  If 
she  wanted  to;  that  is  tlie  way  I  understood 
it  *  *  •  Q.  Yon  say  these  deeds  were 
executed  on  the  80th?  A.  Yes,  sir.  Q.  Three 
days  after  the  will  was  filed  she  gave  you 
and  your  sister  the  entire  property?  A.  I 
think  it  was  the  30th;  I  think  it  was  that 
date.  Q.  You  or  your  sister — neither  one 
paid  a  dollar  to  your  mother  for  those  deeds, 
at  this  time?  A.  No,  sir.  Q.  You  say  yon 
don't  know  what  the  value  of  the  property 
was  at  the  time?  A.  I  don't  know  what  it 
was  then  or  now.  Q.  Haven't  any  idea?  A. 
No,  sir,  Q.  Why  was  $1,000  written  in  the 
deed  as  a  consideration?  A  Well,  I  don't 
know;  possibly  Mr.  Selmieder  told  her  to  put 
that  in;  I  don't  know."  He  then  added  that 
he  paid  some  expenses  charged  to  the  proper- 
ty for  dty  Improvements  against  it  since  his 
father's  death,  and  that  he  gave  his  mother 
$200  after  his  death  which  he  supposed  she 
used  to  pay  bills,  and  that  he  paid  his  fa- 
ther's funeral  expenses  and  medical  blll^ 
amounting  to  $160.  It  Is  evident  that  these 
transactlatts  Ad  not  in  any  fair  and  }ust 
sense  meet  the  requirements  of  a  sale  of  the 
property  wbldi  the  widow  was  authorised  to 
make  under  the  wllL  Her  authority  was  to 
sell,  which  implies  that  she  should  do  so  in 
fact  and  truth,  not      fiction  and  pretense. 

The  common-law  deflMtion  of  a  sale  of  per- 
sonal  pn^rty  Is,  '*a  transfer  of  the  absolute 
or  general  propoty  in  a  thing  tor  a  price  in 
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money  piOd  or  promised.**  Ben.  on  Sales  (5tb 
Ed.)  p.  2;  Stout  r.  Hdw.  Co.,  181  Bfo.  App. 
loc.  dt  B3S,  110  8.  W.  m  "But  If  any  oth- 
er consideration  than  mon^  be  given.  It  Is 
not  a  sale,"  tlioneli  It  may  be  an  exchange  or 
barter.  "Where  no  consideration  be  ^ven 
for  the  transfer  It  Is  a  gift,  not  a  sale."  Id. 
p.  8;  Black's  Iaw  Dictionary.  A  sale  pos- 
sesses the  same  elements  whether  its  subject 
matter'  be  goods  or  lands.  By  the  use  of  t^ 
words  "to  sell,**  the  testator  gave  his  wife 
only  the  power  implied  in  performing  an  act 
of  sale  or  the  transfer  of  title  for  a  moneyed 
price.  He  did  not  thereby  clothe  her  with 
authority  to  convey  for  a  different  considera- 
tion or  for  no  consideration;  for  neither  of 
these  acts  would  have  been  a  sale,  according 
to  the  fixed  meaning  of  that  term.  Now  the 
transactions  under  review  in  this  case,  if 
not  mere  gifts  from  the  widow  to  the  defend- 
ants, certainly  rested  on  no  present  or  prom- 
ised payment  of  money,  but  only  upon  an  al- 
leged satisfaction  of  some  vague  and  uncer- 
tain claims  of  the  grantees  against  the  estate 
of  their  deceased  father.  This  was  not  sofB- 
dent  to  bring  the  deeds  based  on  guch  con- 
sideration within  the  scope  of  the  power  giv- 
en the  grantor  under  the  will;  for  that  in- 
strument only  empowered  her  to  make  a  real, 
not  a  colorable,  sale.  Not  having  done  this 
during  her  life,  the  remainders  to  the  five 
children  of  the  testator  took  effect  at  her 
death,  and  the  present  suit  by  one  of  them 
to  avoid  the  deeds  to  defendants  was  w^ 
brought  and  correctly  decided  by  tbe  trial 
court 

The  judgment  la  afllrmed. 

QBATE8,  J.,  concnrs.  LAUH  and  WOOD* 
SON,  JJ.i  concur  in  result  for  the  reason 
stated  In  dissenting  opinion  by  LAMM,  J..  In 
Oilffin  T.  Nicholas,  224  Mo.  loc.  clL  812,  123 
a  W.  1063. 


STATE  T.  STDNOB  et  aL 

(Supreme  Court  of  MisBoozi,  Division  No.  2. 
Dec  9,  1918.) 

1.  Obuqnal  Law  (i  1064*)— -Appui^-Motion 
JOB  New  TeiaIm 

Alleged  error  ia  not  instructing  on  all  of 
the  law  of  the  case  will  not  be  considered  on 
appeal,  where  appellant's  motion  tor  new  trial 
<toe8  not  state  any  point  upon  which  the  court 
failed  to  Instruct 

TEi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent- Dig.  H  2676-2684;  Dm.  Dig.  | 
1064,*] 

2.  Witnesses  (8  288*)— Impbaohicbitt. 

A  qoestion  to  tbe  pzosecutlDg  witness  In  a 
robbe^  case,  asked  od  crotB-examinatiou,  after 
be  bad  testmed  that  be  did  not  go  Into  tbe  al- 
ley where  he  wu  robbed  with  some  negro  girls, 
wbetber  he  would  not  deny  that  he  went  into  ao 
alley  witb  negro  girls,  even  it  it  were  true,  was 
properly  excluded. 

[Ed.  Note.— For  other  casea,  see  Witnesses, 
Cent.  Dig.  {{  931-^  959;  Dec  Dig.  %  268.*] 


8.  BOBBEBT  (I  24*)  —  BumOIEWOT  Of  EVI- 
DENCE. 

Evidence  held  to  sustain  a  oonviction  for 
robbery,  and  negative  alibL 

[E^.  Note.— For  other  cases,  see  Bobbery. 
Cent  Dig.  H  32-36;  Dec  Dig.  f  24.*] 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 

Bichard  H.  Sydnor  and  another  were  con- 
victed of  robbery,  and  appeaL  Affirmed. 

Convicted  of  the  crime  of  robbery  in  the 
first  degree,  the  defendants  appeal  from  a 
Judgment  of  the  circuit  court  of  St  lionis 
dty  fixing  their  puniabmoit  at  five  years 
each  in  the  penitentiary. 

John  Herbert  the  prosecuting  witneas,  tes- 
tifying on  behalf  of  the  state,  says  that  on 
the  morning  of  January  1,  1913.  about  the 
hour  of  1:80  a.  m.,  he  was  robl>ed  by  de- 
fendants near  the  comer  of  Fairfax  and 
Sarah  streets,  in  St  Louis  city,  a  locally 
intiablted  mostly  by  negroes.  About  two  or 
three  blocks  from  the  sc^e  of  the  alleged 
robbery  is  located  a  Chinese  restaurant  and 
at>out  the  same  distance,  though  in  a  dif- 
ferent direction.  Is  located  the  residence  of 
a  colored  man  by  the  name  of  Idng,  who 
gate  a  New  Year's  party  on  the  evening  of 
December  81,  1912.  These  places  figure  ex- 
tensively in  the  evidence  of  the  witnesses. 

The  prosecuting  witness,  a  railroad  brake- 
man,  testified  that  he  spent  most  of  the 
evei^ng  of  December  81,  1912,  and  until  1 
a.  m.,  January  1,  1918,  slttliv  with  another 
railroad  man  by  the  name  of  Fitzgerald  in 
a  salo4m  on  Whittler  street  where  they 
smoked  several  cigars  and  drank  a  few 
glasses  of  beer.  When  the  saloon  closed  at 
1  a.  m.  the  prosecuting  witness  walked  to 
the  comer  of  Fairfax  and  Sarah  streets.  In- 
tending to  take  a  car  and  go  home;  that 
while  he  was  at  this  comer,  under  a  very 
bright  street  lamp,  the  defendants  came 
along,  and,  after  asking  him*  if  he  "had  been 
to  the  white  folks*  party."  seized  him  by 
tbe  arms,  dragged  him  about  a  half  block  or 
more  and  into  an  opening  between  two  build- 
ings, and  there  the  defendant  Foster  held 
him  and  defendant  Sydnor  took  from  him 
a  $10  bill,  some  small  change,  and  an  Inger- 
soU  watch;  that  while  they  were  thus  poll- 
ing fa^m  along  by  the  arms  they  told  him 
that  if  be  holloed  they  would  kill  him. 

After  he  was  robbed  Mr.  Herbert  hunted 
up  a  policeman,  and  the  two  went  to  the 
Chinese  restaurant  before  mentioned,  niere 
the  policeman  'started  to  write  down  a  de- 
scription of  the  parties  who  committed  the 
robbery,  and  while  he  was  dotag  so  the  de- 
fendants entered  the  restaurant  The  prose- 
cuting witness  ree<^nised  them  at  once,  but 
the  policeman  took  the  prosecuting  witness 
out  in  front  of  the  restaurant  and  question* 
ed  him  closely  m  to  the  identity  jof  the  par- 
ties btf ore  making  the  arrest.  When  ar- 
rested defendant  Sydnor  had  In  one  of  his 
pockets  a  |10  bill  "enmvled  up"  in  a  card 


•For  other  cuee  see  same  toplo  and  section  NUMB£B  la  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rop'r  ladwm 
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case;  aim  a  92  bill  and  Mme  small  dunge 

tn  another  pocket  No  mon^  was  found 
on  defendant  Foster. 

George  Ernest  was  In  the  restaurant  when 
defendants  were  arrested.  He  teatlfles  that 
on  the  night  after  the  arrest  he  was  again 
In  the  restaurant  and  found  a  watch  where 
It  had  been  hidden  among  some  chc^  sney 
crates.  The  watch  thus  found  was  still  run- 
ning, and  corresponded  In  make  and  date  of 
purchase  to  the  one  taken  from  Herbert  by 
the  parties  who  committed  tbe  robbery.  The 
Chinaman  who  operated  tbe  restaurant 
would  not  dalm  the  watch;  apparently  It 
had  been  i^aced  where  It  was  found  by  some 
one  not  connected  with  the  restaurant 

The  evidence  does  not  show  that  the  de- 
fendants placed  this  watch  where  it  was 
found,  but  only  that  It  was  possible  for  them 
to  have  done  so  Just  before  they  were  ar- 
rested. 

On  the  part  of  defendants  there  was  testi- 
mony of  two  witnesses  t3iat  defendants  at- 
tended a  "watch  part?"  et  a  negro  Anrch 
located  on  BlUoU  and  Wash  streets  until 
after  the  hour  of  midnight  ot  December  SI, 
1912,  and  that  they  subsequently  attended 
the  New  Tear's  party  at  Lang's  residence. 
Two  witnesses  swore  that  defendants  came 
to  Lan^s  party  at  1:20  a.  m.  and  runalned 
there  until  after  8  a.  m.,  of  Jannary  1,  1913, 
when  they  w«it  to  the  Ohlnese  restaurant* 
where  they  were  arrested. 

Tbe  father  of  ^dnor  testified  that  bis  son 
(one  of  the  defendants)  had  been  working 
for  blm  regularly  as  a  paper  han^,  and 
that  on  the  day  prior  to  the  alleged  robbery 
he  paid  bis  son  $12JfO  In  caSh  and  gave 
btan  an  order  on  which  the  son  rectived  fS 
additional 

Befoidant  Sydnor  was  not  sworn,  but  de- 
fradant  Foster  testified,  doiylng  all  connec- 
tion wtXb.  the  robbery.  He  stated  that  he 
never  saw  the  prosecuting  witness  until  de- 
fendants entered  the  restaurant,  where  they 
were  arrested. 

The  evidenoe  of  One  prosecuting  witness 
and  the  policeman  was  to  the  effect  that 
there  were  very  few  i)eople  on  the  streets 
near  the  comer  of  Fairfax  and  Sarah  at 
tbe  hour  IrSO  a.  m.,  on  January  1,  ^18, 
while  the  evidence  of  defendants'  witnesses 
traded  to  prore  that  Qiete  were  numvous 
pef^le  on  said  streets  at  that  boar. 

Such  other  points  In  the  evidence  as  are 
necessary  to  a  pnqper  understanding  of  the 
case  will  be  foond  in  our  opinion. 

WllUam  E.  Pish,  of  St  Louis,  and  Wm.  P. 
HUl,  of  McAlester,  Okl.,  for  appellants. 
John  T.  Barker,  Atty.  Gen.  (Paul' P.  Prosser, 
of  La  Plata,  of  counsel),  for  the  State. 

BBOWN,  P.  J.  (after  statix«  the  facts  as 
above).  Tbe  defmdants  have  filed  no  brief 
In  this  court  but  their  motion  for  new  trial 
b^w  assigns  tbe  following  allseed  errors: 
(1)  Failure  of  the  trial  court  to  butmct  flie 
Jury  on  aU  the  law  of  the  case;  (2)  exclu- 


slim  of  l^al  evidence;  (S)  adndssloa  of  Im- 
proper evldwce  -,  and,  (4)  that  the  v^dlct  Is 
against  the  evUraoCb 

[1]  L  /fiftnfcMoM.  Defendants'  first  as- 
slgnmott  must  be  disregarded,  because  ,  their 
motion  for  new  trial  does  not  dedgnate  any 
point  upon  which  the  court  failed  to  instruct 
the  Jury.  State  Conway,  241  Uo.  loc.  clt 
283,  1«S  S.  W.  441;  State  v.  Dockery,  243 
Mo.  loc.  dt  B99.  147  S.  W.  976 ;  and  State 
V.  Horton,  247  Mo.  loc.  clt  663.  158  S.  W. 
lOBL 

[2]  II.  Bxtaustom  of  Bvtttemse.  The  only 
evidence  offered  by  defendants  which  was 
esretuded  by  the  court  was  a  part  of  the 
cross-examination  of  tbe  prosecuting  wit- 
ness. Said  witness,  upon  being  asked  by 
def^dantt^  counsel  if  he  went  into  the  alley 
where  he  was  robbed  with  some  negro  girls, 
replied  that  he  did  not  He  was  then  a^ed 
if  he  would  not  deny  that  he  went  into  an 
alley  with  negro  girls,  ev«  if  It  were  true, 
npon  objectiiHi  by  the  state,  he  was  not  re- 
quired to  answer  the  last  question.  We  do 
not  think  the  witness  should  have  been  re- 
quired to  pass  Judgment  on  his  own  veracity, 
or  ladk  of  It^  under  a  state  of  facts  which, 
80  far  as  the  evidence  indicator  had  not  yet 
arisen.  The  court  did  not  err  In  refusing  to 
require  the  prosecuting  witness  to  answer 
the  questltm.  Mo  efEort  was  made  to  impeach 
the  witness  by  evidence  of  his  general  bad 
reputation  for  truth  or  morality. 

III.  A  careful  reading  of  the  entire  record 
does  not  disclose  the  adndsslon  of  any  im- 
proper evidence ;  otmsequently  there  is  noth- 
ing to  support  defendanti^  titilrd  assignment 

[S]  lY.  BuHMenoy  of  Bvktmce.  The 
fourth  assignment  cbaltenges  the  sufficiency 
of  the  evidence.  The  prosecuting  witness 
says  that  whra  seized  by  the  defoidants  he 
was  standing,  or  walking  Slowly,  under  a 
very  bright  street  lamp,  so  that  he  must 
have  obtained  a  good  view  of  their  taeea, 
whldi  were  not  masked.  He  also  heard  their 
voices.  This  gave  him  a  very  good  oppor- 
tunity to  identic  them.  We  think  tiie  evi- 
dence of  the  prosecuting  witness  made  out 
a  pElma  fa<de  case  for  the  state,  and  that 
other  evidowe  in  the  case  tends  to  corrob- 
orate him. 

The  evidence  <HC  defendants'  own  witnesses 
indicates  that  the  defendants  were  together 
on  the  streets  not  more  than  a  block  from 
the  place  where  the  prosecuting  witness 
claims  he  vras  robbed  within  10  minutes  of 
tbe  time  ot  the  robbery.  The  allM  which  the 
defendante  attempted  to  establish  is  not  very 
convincing.  It  Is  seldom  that  any  witness 
can  remember  the  exact  minute  when  a 
transaction  took  place.  This  Is  Illustrated 
by  the  testimony  In  this  case.  One  of'  de- 
fendante' witnesses  swore  mat  the  defend- 
ante did  not  leave  Lang's  New  Tear's  party 
until  about  8 :80  a.  m.,  while  defendant  Fos- 
ter swears  that  they  left  Lang's  between  2 
and  8  a.  m. 

It  was  the  spedal  province  Of  tbe  Jury  to 
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weigh  the  evidence,  and  there  U  nothing  In 
this  case  which  would  warrant  as  in  dis- 
turbing their  veruict  State  v.  Alexander. 
181  Mo.  266,  83  S.  W.  753 ;  State  t.  Newman, 
245  Uo.  495,  150  S.  W.  105a 
The  Judgment  la  farmed. 

WALSCBB  and  FABIS,  JJ.,  concur. 


GABKETT  et  al.  t.  WILTSB. 
(Supreme  Court  of  Missouri,  DlviBion  No.  1. 
Dec  6,  1018.) 

1.  Deeds  ft  124*)— Estate  Conveyed— Fbb- 
SiHFLE  Estate. 

A  deed  recited  that  ft  was  between  grantor 
and  "Q.  and  heirs,"  of  the  Becond  part,  and 
that  erantor  In  conaideration  of  a  certain  aum 
paid  07  said  "parties"  of  the  secottd  part  did 
grant  and  convey  "unto  aaid  parties  of  the  sec- 
ond part  and  to  their  heirs  and  aaslgus  forever" 
the  tract  described,  to  have  and  hold  with 
all  the  privilegea  and  appurtenances  "onto  her," 
the  said  "par^"  of  the  second  part,  and  to 
"her"  heirs  and  assigns  forever,  and  warranted 
title  unto  "her,"  the  said  "party"  of  the  sec- 
ond part,  "her"  heirs  and  assigns.  O.,  who  was 
grantor's  daughter,  at  the  time  had  three  chil- 
dren. Held,  that  the  deed  conv^ed  the  fee- 
■imiile  utate  to  O.,  the  grantee,  and  not  to  her 
as  tenant  in  common  with  her  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
D^.  K  345-855,  416-428,  4S1,  430.  438,  462; 
Dec.  Dig.  I  124.*] 

2.  Deeihi  (I  98*)— OoHsssuonoH— IimimoN 
OF  Pabteeb. 

The  intention  of  the  parties  to  a  deed  must 
be  effectuated.  If  not  in  contravention  of  some 
positive  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  dent 
Dig.  18  231,  232;  Dec.  Dig.  }  93.*] 

8.  Deeds  (f  03*)— Constbuotion. 

The  intention  of  the  parties  to  a  deed  must 
be  gathered  from  its  four  comers. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  231,  282;  Da&  DIg.Td3.*] 

4.  Deeds  (|  124*)  —  OoNSTBUonoi*  —  SlsTAns 
Passinq. 

At  common  law  the  word  "heirs"  was  nec- 
essary to  pass  an  estate  of  inheritance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  345-355,  416-428,  434,  430.  430,  402 ; 
Dec  l5ig.  I  124.*] 

B.  Deeds    (f   124*)  —  Opebauvs  Wobdb— 

"Words  of  Limitation." 

The  word  "heirs,"  in  a  conveyance  at  com- 
mon law,  was  a  word  of  limitation  and  not  of 
purchase ;  "words  of  limitation,"  in  this  connec- 
tion, meaning  words  which  do  not  give  the  es- 
tate imported  by  them  originally  to  the  heirs 
dascrlbra  but  omy  extend  the  ancestor's  estate 
to  an  estate  of  inheritanoe  descendible  to  the 
heirs. 

[Eid.  Note.— For  other  cases,  see  Deeds,  Cent 
Di^.  IS  346-365,  416-428,  434.  435,  430.  402 ; 
Dec.  Dig.  $  124.* 

For  other  dednitions,  see  Words  and  Phrases, 
voL  8,  p.  7517.] 

6.  Deeds  (8  124*)— Constbuotion— Opebative 
Words. 

To  construe  the  word  "heirs,"  when  used  In 
a  deed,  as  a  word  of  purchase  and  not  of  limita- 
tion, the  intent  not  to  use  the  word  in  its  usual 
legal  meaning  must  be  unequivocally  shown. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  11  345-355,  416-428,  434,  480,  m,  462; 
d4  Kg.  1 124.*] 


7.  Statutes  (|  188*)— OovsTBTTCTtOH. 

Even  in  conBtruing  statutes,  the  plural  is 
generally  included  in  the  singular  nunibe^  and 
the  masculine  gender  is  (wnstmed  to  include  Che 

feminine. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent.  Dig.  88  266,  267,  276 ;  Dec.  Dig.  S  18&*] 

8.  Deeds  (|  07*)— Habenduu  Cx-ause. 

The  hat>endum  clause  of  a  deed  may  be 
referred  to  for  the  removal  of  ambiguities,  and 
even  to  control  and  modi^  the  granting  (uause 
when  that  is  necessary  to  effeetnate  grantor's 
plain  intent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  88  267-273,  434-447;  Dec  Dig,  |  97.*] 

9.  Vendor  and  Pubchabeb  (|  243*)— Estate 
Passing— E  viDENCE. 

As  against  a  subsequent  bona  fide  purchas- 
er without  notice  of  such  declarations,  evidence 
as  to  a  prior  grantor's  decbirations  aa  to  the 
estate  intended  to  be  conveyed  was  not  admis- 
sible If  not  actually  brought  to  sndh  subsequent 
purchaser's  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  H  606-608;  Dec  Dig. 
I  243.*] 

10.  Vehdob  aito  Pubchabeb  (8  231*)— Boha 
I^DE  PuBOHASERs— Notice— Becobds. 

Under  Ber.  St  1909,  8  2S10,  providing  that 
every  conveyance  certified  and  recorded  as  pre- 
scribed shall  impart  notice  of  Its  contents  to  sub- 
sequent purchasers,  a  purchaser  is  charged  with 
constructive  notice  of^  everything,  in  prior  re- 
corded deeds,  which  go  to  make  up  the  chain  of 
title  under  which  he  holds. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  43,  65,  487,  613-630 ; 
Dec  Dig.  8  231.*] 

U.  Evidence  (|  66*)— Pbesumfiion— Sjiowl- 

EOOE  OF  Law. 

Every  person  Is  presumed  to  know  the  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  80;  Dec  Dig.  {  66.*] 

Appeal  from  Circuit  Gourt»  Bnchanan 
County;  G.  A.  Mosman,  Judge. 

Action  bj  A^ton  W.  Garrett  and  otben 
against  B.  %  Wlltae.  From  a  Judgment 
for  plalntifl^  defendant  ai^>eals.  Beversed 
and  remanded,  wltli  directions  to  enter  Judg- 
ment for  defendant 

Eugene  Silverman  and  Charles  F.  Strop, 
both  of  St  Joseph,  for  appellant  Brown, 
Cell  &  Myers,  of  Kansas  City,  for  respond- 
ents. 

LAMM,  J.  This  la  a  suit  under  section 
660,  B.  S.  1899.  to  try  and  determine  ttUe 
to  the  W.  H  N.  EL  ^  section  2,  township  60, 
range  34,  containing  83  acres,  situate  in 
Buchanan  county. 

The  case  Is  this:  All  parties  claim  under 
William  M.  Whitson,  deceased,  the  common 
source  of  UUe.  In  1893  William  conveyed 
by  warranty  deed,  duly  recorded,  to  his  mar- 
ried daughter,  Laura  Alice  Garrett,  "and 
heirs,"  for  a  consideration  of  $5.  (This  deed 
is  the  bone  of  contention  and  its  terms  will 
hereafter  appear.)  At  the  date  of  that  con- 
veyance Laura  Alice  bad  three  children. 
Eight  years  afterwards.  In  March,  1901. 
Laura  Alice  and  her  spouse,  Blchard  by 
warranty  deed  put  of  record,  conveyed  to  de- 
fendant for  a  cMislderaUon  of  $3,000  and 
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pot  blin  In  possession.  At  the  date  of  thla 
lAttet  deed  another  child,  Dixie,  had  been 
bom  to  her  and  Blchard.  Thla  chUd  died 
prior  to  suit  Both  deeds  purport  to  convey 
th«  whole  titl&  In  1908,  Lanra  Alice  being 
yet  alive,  ber  said  spouse  and  two  ot  ber 
said  childrm  in  bvSug  when  Whitson  con- 
veyed to  her,  and  the  hofAtand  of  one  now 
dead,  bronght  this  snit  to  establish  an  in- 
terest in  the  land.  The  court  decreed  that 
Lanra  Alice  took  title  under  the  WUtson 
deed  as  tenant  In  common  with  her  three 
ddldren  then  in  beli«,  cme-foarth  to  each. 
Further,  one  of  said  (Mldrw,  a  -  married 
dan^iter,  having  since  died  and  left  no  chil- 
dren, it  waa  adjudged  that  d^endant  stood 
sdsed  as  grantee  of  Lanra  Alice  of  an  un- 
divided one-fourth,  plus  an  undivided  one 
thlrty-eecottd,  the  latter  coming  to  Laura 
Alice  as  heir  of  her  deceased  daughter  and 
passing  to  defendant  under  her  said  war* 
canty  deed,  and,  on  the  theory  indicated,  ad- 
Judged  to  plainUflrs  each  a  specified  nndivld- 
ed  interest  as  tenants  in  common.  Other 
terms  of  this  decree  may  become  matieTlnl 
later  on,  If  we  hold  against  defendant's  prin- 
cipal contention  presently  stated. 

The  case  runs  on  the  theory  that  defends 
ant  bought  in  good  faith  for  full  value  and 
took  aud  held  possession  under  his  deed 
claiming  the  fee,  so  that,  unless  the  deed 
from  Wbltson,  ex  vl  termini,  is  to  be  con- 
strued as  notice  of  an  Interest  in  the  "heirs" 
of  Laura  Alice,  be  had  no  notice  of  any  such 
interest;  this  notwithstanding  there  was 
testimony  showing  declarations  of  Wbltson 
made  before  and  at  the  time  of  the  execution 
of  his  said  deed  to  the  effect  that  he  Intended 
to  tie  the  land  up  so  Laura  Alice  and  her 
spouse  could  not  convey  the  fee,  and  later 
declarations  to  the  ^ect  that  he  had  done 
BO.  But  none  of  these  verbal  acts  or  declara- 
tions were  bronght  home  to  defendant.  His 
counsel  in  due  time  objected  to  them,  and, 
the  trial  court  reserving  its  ruling,  the  rec- 
ord shows  that  at  the  close  of  the  case  the 
objections  were  neither  ruled  on  nor  was 
the  decree  founded  on  the  testimony  object- 
ed to.  It  was  founded  on  the  face  of  the 
deed  Itself. 

The  main  qnestitm  is:  (1)  Did  the  deed 
from  Wbltson  to  Laura  Alice,  on  it»  fade,  and 
by  virtue  of  its  terms,  convey  the  whole  title 
to  her?  Defendant  conteuds  it  did.  Plain- 
tiffs contend  contra.  The  court  held  with 
plaintiffs,  and  defendant  appeals. 

A  subsidiary  question  la:  (2)  If  we  refuse 
to  follow  the  courts  constmctlom  of  the  deed 
but  hold  contra  and  with  defendant,  then 
{this  not  being  a  suit  in  equity  to  reform 
the  WhitBon  deed  and  the  intentions  and 
de^ratlcaia  tiie  grantor  aliunde  tbe  deed 
not  having  been  brought  home  to  defendant 
beCore  hie  pordiase  bo  as  to  charge  lilm 
with  notice)  la  the  testimony  of  granti«*B 
Bald  intenttons  and  dedaraUons  admlsalble 
agalnat  defendantT 

Then  ar»  uther  nice  questionB  arlidng  on 


other  hypotlieses  (for  Instance,  whether  RI<dH 
ard  M.  is  bound  on  the  covenants  of  warran- 
ty In  his  deed  to  defendant,  whether  Laurm 
Alice  did  not  take  a  Ufe  estate  under  the 
Wbltson  deed,  and  whether  the  "heifs"  HUk 
not  take  as  a  eta»8  which  opmed  and  let  In 
the  child  bom  after  audi  deed  and  dying 
before  suit),  but  none  of  them  are  important 
if  we  hold  with  defendant  on  the  two  first 
formulated.   To  those  we  address  ourselves. 

[1]  The  Wbltson  deed,  omitting  acknowl- 
edgment not  questioned,  l>est  qjkeaks  for  it 
self  (we  italicize  the  words  on  which  the 
court's  construction  must  stand  or  fall), 
via.:  "Warranty  Deed.  This  deed,  made 
and  entered  into  this  twenty-flfth  day  ot 
March,  in  the  year  of  our  Lord,  eighteen 
hundred  and  ninety-three,  by  and  between 
William  M.  Whltson  (a  widower)  of  the  coun- 
ty of  Buchanan  and  state  of  Missouri,  of 
the  first  part,  and  Mrs.  Laura  Alice  Oarrett 
and  keirt  of  the  county  of  Buchanan  and 
state  of  Missouri  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of 
five  (f6.0OA00)  dollars,  to  him  in  hand  paid 
by  the  said  parUe»  ot  the  second  part,  the 
receipt  whereof  is  hereby  confessed  and  ac- 
knowledged, has  given,  granted,  bargained  and 
sold,  and  by  these  presents  does  give,  grant, 
bargain,  sell,  convey  and  confirm  unto  the  said 
parMei  of  the  second  part,  ahd  to  their  heirs 
and  assigns  forever,  the  certain  tract,  piece 
or  parcel  of  land,  lying  and  being  in  the  county 
of  Buchanan  aud  state  of  Missouri,  to  wit: 
The  west  half  of  the  northeast  quarter  of 
section  No.  two  (2)  In  townshH>  fifty-six  (66) 
of  range  thirty-four  (84)  containing  eighty- 
three  acres  of  land-  To  have  and  to  hold  the 
said  tract,  piece  or  parcel  of  land  with  all 
the  privileges  and  appurt^ances  thereunto 
belonging,  or  in  any  wise  appertaining  unto 
her  the  aaid  party  of  the  second  part,  and  to 
her  heirs  and  assigns  forever;  and  the  said 
part?  ot  the  first  pert  for  himself,  his  h^rs, 
executors  and  administrators,  does  covoiant 
and  agree  that  he  will  warrant  and  forevw 
defend  the  title  to  the  said  tract,  piece  or 
parcel  of  land,  and  every  part  thereof,  unto 
her  the  $aid  party  of  the  teoond  part.  Tier 
he^t  and  assigns,  against  the  lawful  claim 
or  claims  of  all  persons,  whomsoever.  In  tes- 
timony whereof,  the  said  party  of  Ute  first 
part  has  hereunto  set  bis  hand  and  seal  the 
day  and  year  first  herein  written.  W.  M. 
Wbltson.  [Seal.]" 

Assuming  that  the  "premises"  of  a  deed 
are  tboae  parts  preceding  the  habendum 
dauses  (Utter  v.  Sldman,  170  Mo.  loc.  dt, 
204,  70  S.  W.  702)  It  will  be  observed  that  the 
words  "and  heirs"  are  used  in  that  part  of 
the  premises  reciting  the  parties.  When  we 
come  to  the  granting  clause  the  plural  fbrta 
Is  used  tot  nouns  and  pronouns  In  connection 
with  tb»  Becond  por^  (thus,  "portieB"  and  • 
"their  hetn^Oi  and  whu  we  oome  to  the  ha- 
bflndum  and  warranttng  clauses  the  singular 
tmm  Is  used  (ttras^  "ber  the  said  party  of  the 
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second  part,  and  to  her  heirs,"  and  "unto  lier 
the  said  party  of  the  second  part,  her  hdrs 
and  assigns").  On  sutdi  record  we  are  oX 
opinion  the  court  erred  In  construing  the 
deed,  apd  that,  under  accepted  roles  of  con- 
struction, the  fee-^mple  estate  passed  to  Lau- 
ra Alice  Garrett.   IWs  because: 

[2,  3]  I.  (a)  Not  only  is  the  general  maxiin 


ai^llcable,  viz.,  that  the  intention  of  the 
man  is  the  soul  of  the  instrument  (animus 
hominis,  etc.).  but  the  guiding  rules  of  con- 
struction for  both  deeds  and  wills  are  that 
the  intent  must  be  got  at  and  given  effect  (if 
not  in  contravention  of  some  [losltlve  rule  of 
law),  and  that  words  used  are  to  be  under- 
stood in  the  sense  indicated  by  the  whole 
instrument;  L  e.,  that  the  intent  must  be 
gathered,  not  from  one  clause  or  another,  but 
from  the  four  corners  of  the  instrument. 
Chew  V.  Keller,  100  Mo.  loc  cit  869,  13  S.  W. 
395 ;  Utter  T.  Sidman,  supra.  Applying 
those  cardinal  rules,  we  must  take  the  words 
of  grantor  in  all  the  clauses  of  his  deed  as 
indicating  his  Intention.  Much  of  the  old 
learning  concerning  the  stress  to  be  put  on 
one  clause  of  a  deed  over  another  and  con- 
cemlng  the  weight  and  signlflcance  to  be 
given  words  because  they  appear  in  one 
clause  and  not  In  another  la  exploded.  Com- 
menting on  the  modem,  as  distinguished 
from  the  old,  dctctrlne  in  that  regard,  it  was 
well  said  by  SforshaU,  J.,  In  Utter  t.  Sidman, 
supra:  "The  modem  mle  which  prevalla  in 
•  this  Btate  Is  much  simpler  and  much  more 
calculated  to  carry  out  the  wishes  of  the 
grantor.  The  Intention  of  the  grantor,  as 
gathered  from  the  four  comers  of  the  In- 
strument, is  now  the  pole  star  of  construc- 
tion. That  lAtenUon  may  be  expressed  any- 
where In  the  Instrumoit,  and  In  any  words, 
the  simpler  and  plainer  the  better,  that  will 
impart  it,  and  the  court  will  enforce  It  no 
matter  In  what  part  of  the  Instrument  it  is 
found." 

(b)  The  words  "and  heirs,"  used  in  the 
premises  of  the  deed,  following  Laura  Alice's 
name,  are  stressed  as  of  signlflcance  by  re- 
spondent ;  but  those  words  have  no  office  to 
cut  down  her  estate  to  less  than  a  tee.  They 
point  the  other  way.  The  word  "heirs"  con- 
nects Itself  logically  with  the  concept  of  in- 
heritance with  the  idea  of  an  ancestor  and 
descent  cast,  for  no  man  is  heir  to  the  living 
man.   Nemo  est  hesres  viventls. 

[4]  Accordingly,  at  common  law  the  word 
"heirs"  was  necessary  to  pass  to  a  grantee 
an  estate  of  inheritance.  Without  It  the  es- 
tate conveyed  was  for  life.  True  it  is  no 
longer  necessary  to  use  the  word  "heirs"  to 
pass  a  fee  simple.  The  common  law  in  that 
regard  Is  exploded  by  section  2870,  R.  S.  1909, 
reading:  "The  term  'heirs,'  or  other  words 
of  inheritance,  shall  not  be  necessary  to  ere* 
.  ate  or  conv^  an  estate  in  fee  simple,  and  ev- 
ery conveyance  of  real  estate  shall  pass  all 
the  estate  of  the  grantor  therein,  unless  the 
Intent  to  pass  a  lees  estate  shall  tfqtresslj  ap- 


pear, or  be  necessarily  implied  In  the  terms 
of  the  grant" 

[I]  But  whilst  the  use  of  the  word  'Oieirs" 
Is  not  now  essential  in  passing  a  fee  to  the 
named  grantee,  yet  Its  use  or  that  of  the 
words  "and  h^rs"  or  "hdrs  and  assigns"  Is 
not  to  be  allowed,  under  accepted  rules  of 
law,  as  in  any  wise  '"w<Hng  doubtful  the  in- 
tent of  a  grantor  to  pass  a  fee-aimple  title 
to  the  named  grantee.  Gannon  v.  Albright, 
183  Mo.  loc  dt  248  et  seq.,  81  S.  W.  1162, 
67  L.  B.  A.  97,  lOS  Am.  St  Rep.  471.  Such 
words,  unless  controlled  or  modified  by  the 
context,  but  hark  back  to  and  connect  them- 
selves with  the  usages,  the  learning,  and  the 
rules  of  common-law  conveyan<dng.  They 
are  highly  technical  and  have  a  fixed  mean- 
ing and  when  used  in  conveyancing,  nnlen 
manifestly  controlled  by  the  context,  as  said, 
are  held  to  be  words  of  limitation  and  not 
words  of  purchase.  21  Cyc.  418.  Words  of 
limitation,  in  this  technical  sense,  mean 
words  "which  do  not  give  the  estate  imported 
by  them  originally  to  the  heirs  *  *  *  d» 
scribed,  or  to  whom  they  are  expressly  direct 
ed,  but  only  extend  the  ancestor's  estate 
*  *  *  to  an  estate  of  inheritance  descend- 
ible to  Ote  heirs  described.  *  •  •*>  Feame 
on  Rem.  77.  And  <»i  page  78:  **When  the 
word  'h^rs'  •  •  •  operates  only  to  ex- 
pand an  estate  In  tlie  ancestor,  so  as  to  let 
the  hdra  described  into  Its  extent  and  entitle 
them  to  take  derivatively  through  or  from 
falni,  as  the  root  of  succession,  or  person  In 
whom  tiie  estate  Is  considered  as  omimeno- 
Ing,  they  an  properly  wo^ds  of  llmitaticai; 
but  when  they  i^rate  only  to  give  tlie  estate 
Imported  by  them,  to  the  heirs  described, 
or^lnally  and  as  the  persons  in  whom  that 
estate  Is  coniddered  as  commmclng,  and  not 
derivatively  from  or  through  the  amestor, 
they  are  properly  words  of  purtfliase.  •  •  • 
In  general,  words  of  purchase  are  those  by 
which,  taken  absolutely  without  reference 
to  or  connection  with  any  other  words,  the 
estate  first  attaches  or  is  considered  as  com- 
mencing in  the  person  described  by  them, 
whilst  words  of  limitation  operate  by  refer- 
ence to  or  connection  with  other  words  and 
extend  or  modify  the  estate  given  by  those 
other  jwords." 

[I]  Undoubtedly  the  words  "and  h^reT 
may  be  used  In  deeds  and  wills  In  the  sense 
of  sons,  daughters,  and  children,  etc  (that 
is,  as  words  of  purchase),  when  the  context 
demands  such  construction,  but  the  burden 
is  thrown  upon  him  who  contends  they  are 
words  of  purchase  to  rebut  the  presumption 
that  they  are  used  as  words  of  limitation  (I. 
&,  as  intended  to  mean  not  indivldnals  but 
Quantity  of  estate  and  descent),  which  In  a 
fixed  legal  sense  th^  import,  and  the  intent 
not  to  use  the  words  in  their  l^^al  and  fixed 
sense  must  be  unequivocal  and  not  to  be  mis- 
underatood.  Guthrie's  Aiipeal,  87  Pa.  18  et 
seq. 

We  conclndeh  ttien,  Oiat  Eevondent's  case 
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does  not  prosper  on  tbe  theory  of  a  control- 
ling slgniflcance  In  his  faror  In  tbe  use  of 
tbe  words  "and  heirs"  In  the  premises  of 
the  deed.  Look  at  it  from  another  viewpoint 
As  said,  there  were  three  children  in  being, 
bom  of  Lanra  Alice  by  Richard,  her  hnsband, 
at  the  time  of  the  Whitson  deed.  Now,  in 
ctnutmlng  a  deed,  it  la  sometimeB  worth 
while  to  take  into  account  what  tbe  grantor 
Bbonld  say  but  does  not  say  as  vidl  as  what 
he  does  say  In  getting  at  bis  Intent  This 
grantor  in  making  a  conveyaDCe  on  which, 
when  spread  of  record,  the  world  mli^t  act 
named  ■  ncme  ct  those  children.  If  he  de- 
sired ttiem  to  take  a  present  Interest  as  teik- 
ants  in  common  wlOi  OitSx  mother,  why  did 
he  not  say  so  and  name  them?  Is  that  not 
tbe  nsnal  way?  Why.  In  dealing  with  grand* 
children,  did  be  ambosh  and  screen  his  in- 
tent by  nss  of  a  term  inworUng  to  the  con- 
trary? &i  speaking  to  that  phase  of  tbe  ma^ 
tw,  the  words  of  Talllant,  J.,  in  TygKti  r. 
Hartwell,  204  Uo.  loc.  dt  206,  ICS  S.  W.  900, 
are  apposite,  thus:  *'It  would  be  a  wy 
jrtrained  constmctton  to  say  that  it  was  tiia 
intentiott  of  flie  parties  to  tills  deed  to  am- 
Tcy  tbe  land  to  Jamea  F.  White  and  bis  chil- 
dren as  tenants  in  common.  If  audi  bad  been 
the  intention,  the  natural  course  would  have 
been  to  hare  inserted  the  names  of  the  two 
diildren  then  living  In  the  granting  dense  of 
the  deed  as  grantees.  If  it  was  the  in^tion 
to  include  not  only  those  then  In  being  bat 
those  thereafter  to  be  bom,  then  the  Idea  of 
a  tenancy  In  common  must  be  excluded  be- 
cause the  unborn  children  could  not  be  made 
tenants  in  common  In  an  estate  prraently  cre- 
ated. Kinney  t.  Mathews,  60  Mo.  620 ;  Rinea 
T.  Mansfield  [96  Mo.  894,  9  S.  W.  708]  supra." 

(c)  When  we  come  to  further  coDslder  the 
granting  cause  of  the  deed,  we  find  plural 
forms  are  used,  v\z.,  "parties  of  the  second 
part,"  "parties  of  the  second  part,  and  to 
their  heirs  and  assigns  forever."  Much  la 
made  of  that  feature.  But  we  think  It  loose 
and  unsound  construction  to  give  to  those 
awkward  and  inartificial  grammatical  forms 
the  labored  significance  Insisted  upon  by 
learned  counsel  for  respondent  Their  argu- 
ment runs  after  this  fashion:  That  the 
phrase  "parties  of  the  second  part"  should 
be  held  to  import  more  than  one  grantee,  to 
wit  the  heirs  of  Laura  Alice  then  in  being. 

[7]  Now,  even  in  construing  public  stat- 
ntes,  the  rule  is  to  Include  the  plural  In  the 
singular  number  and  vice  versa.  Likewise 
with  gender,  when  the  form  is  masculine  it 
Includes  the  feminine.  But  it  would  be  un- 
iwofltable  to  pursue  the  matter  from  a  phllo- 
fi<«»blcal  standpoint  and  point  out  why  in  so 
grave  a  matter  as  title  the  plural  form  is  of 
little  value.  The  slips  of  the  pen  are  too 
many  in  slipshod  conveyancing  to  hinge  a 
decree  alone  on  "parties"  and  "their  heirs." 
In  this  ease,  however,  let  the  grantor  tell  his 
own  meaning.  To  do  so  is  allowable  expoal- 
Uon,  t<a  does  not  every  man  know  what  be 


wants  to  say  better  than  the  other  fellow? 
It  will  be  perceived  that  presently  he  recurs 
to  tbe  same  snbject-matter  in  the  habendum 
clause  and  therein  he  makes  all  plain  by 
speaking  of  "her  the  said  party  of  the  sec- 
ond part"  and  "to  her  hdrs  and  asdgns  for- 
ever," not  once,  but  twice;  and  it  most  be 
hdd  that  whatever  ambiguity  arises  by  the 
prior  use  of  the  plural  nunriier  In  ttie  grant- 
ing clanse  is  dissipated  by  the  use  of  the  sin- 
gular number  In  the  habendum  clause.  More- 
over, why  dionld  Whitson  not  wirrant  to  his 
granddiUdrcai  as  well  as  to  tbdr  mother,  if 
he  Intended  to  grant  to  them?  If  his  bounty 
took  them  in,  why  did  be  exdude  thou  in 
his  covenants  of  assurance?  Why  caress  with 
one  hand  and  smite  with  tbe  oOwr?  To  luld 
otherwise  than  as  Indicated  would  contra- 
vene a  setOad  rule  of  ctmstmctton  and  put  a 
harsh  and  stained  construction  on  the  deed 
taken  aa  a  whol&  It  wonld  magnify  a  pin- 
iwlck  of  mere  poastble  inadvertence  into  piv- 
otal and  controlling  substance  and  build  Oils 
deed  up  around  a  shadowy  speculation. 

[I]  We  think  we  are  on  safe  ground  to  say 
that,  whatever  was  the  technical  Amotion  of 
the  habendum  clause  of  a  deed  in  olden  times. 
Its  present  office  may  be  allowed  to  be  to  dear 
up  the  conveyance  by  darlfying  and  removing 
ambiguities  and  smoothing  away  Inconsist- 
endee.  It  will  even  control  or  modify  the 
granting  dause  when  by  such  control  or  mod- 
ification the  intent  of  the  grantor,  as  ex- 
pressed in  his  words,  is  made  plain  and  ef- 
fectuated. Utter  V.  Sidman.  170  Mo.  284,  70 
S.  W.  702,  and  cases  therdn  dted  and  analyz- 
ed ;  lilnvlUe  v.  Greer,  166  Mo,  loc.  dt  397, 
65  3.  W.  579;  Grooms  v.  Morrison,  249  Mo. 
loc.  dt  554,  1S6  8.  W.  430;  Sines  v.  Mans- 
field, 96  Mo.  304,  0  S.  W.  708;  Williamson  v. 
Brown,  196  Mo.  loc.  dt  837,  93  8.  W.  791; 
McCnllock  V.  Holmes,  111  Mo.  44S,  10  S.  W. 
1096;  Meacham  v.  Blaess,  141  Mich.  268,  101 
S.  W.  679 ;  Green  v.  Sutton,  60  Mo.  loc.  dt 
102. 

[I]  II.  The  conclusions  already  reached 
and  announced  bring  us  to  the  final  Question: 
What  probative  force  is  to  be  given  to  the 
declarations  (herdnbefore  mentioned)  of 
Whitson,  made  before,  at,  and  after  his  con- 
veyance to  Laura  Alice?  Mark,  we  are  not 
dealing  with  a  case  wherdn  Whitson  Is  suing 
his  daughter  In  equity  to  correct  his  deed,  or 
wherein  the  children  of  Lanra  Alice  are  sn* 
Ing  their  mother  to  correct  such  deed  on  some 
equitable  ground  like  mistake,  or  wherein  the 
children  are  suing  the  mother  in  equity  (be- 
fore her  conveyance)  to  adjudge  title  as  be- 
tween themselves.  The  case  up  Is  one  against 
an  Innocent  purchaser  of  the  land,  who  dealt 
with  It  and  the  mother  on  the  strength  of  the 
title  the  deed  Imported  to  convey  to  h^  by 
Its  own  words,  and  not  otherwise ;'  dealt  on 
the  fulL  faith  and  credit  due  the  record  of  the 
deed,  and  not  otherwise^  Under  such  clr- 
comstances,  for  tbe  trial  court  to  get  at  the 
Intent  of  grantor  (not  from  the  words  he  set 
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down  In  the  Inetmment  at  the  time  to  be 
presently  blazoned  fortb  on  the  records  In 
the  office  of  the  recorder  of  deeds,  bnt)  from 
the  admissions  of  Whltson  of  which  defend- 
ant bad  no  notice,  will  not  do. 

[10]  Defendant  was  bound  to  take  notice 
of  the  terms  of  the  Whltson  deed  when  re- 
corded. R.  S.  1909,  i  2810;  Sellert  t.  Mc- 
Anally,  223  Mo.  loc.  dt  518,  122  S.  W.  1064, 
136  Am.  St  Rep.  522.  Whltson  contemplated 
that  form  of  notice  when  he  executed  his 
deed.  The  law  held  the  same  end  in  view  in 
the  registry  acts.  He  Is  charged,  too,  with 
constmctlTe  notice  of  everything  contained  in 
recorded  deeds  that  lie  in  and  make  np  the 
chain  of  title  nnder  which  be  holds.  Case  v. 
Goodman,  2S0  Mo.  loc.  dt  116,  166  S.  W.  698, 
and  cases  cited.  So,  If  he  bad  had  actual  no- 
tice that  his  grantor  held  a  base  fee  or  one 
subject  to  outstanding  eQiiities  or  rights  not 
disclosed  by  the  deed  records  or  that  there 
was  a  mistake  in  the  deed,  that  would  be  an- 
other matter.  But,  as  said,  no  such  case  is 
here;  and  we  know  of  no  prlndple  of  real 
estate  law  that  would  permit  the  title  of  a 
bona  flde  purchaser  to  be  affected  or  impair- 
ed in  the  way  proposed.  As  to  defendant 
presumably  Whltson  wrote  into  that  deed  all 
he  intended  to.  Since  the  written  word  re- 
mains and  the  spoken  word  flies,  when  par- 
ties sit  down  to  write  a  contract  they  are 
presumed  to  set  forth  the  whole  of  it 

[1 1  ]  Defendant  could  rest  on  that  presump- 
tion of  law,  for  no  man  is  held  to  be,  or  need 
to  be,  wiser  than  the  law.  He  is  presumed  to 
know  it  but  not  to  be  wiser  than  it  If, 
then,  the  deed,  when  taken  as  a  whole,  bore 
on  its  foce  notice  of  a  base  fee  or  lesser  e»- 
tate  than  a  fee  In  his  grantor  or  words  put- 
ting defendant  on  inquiry,  he  must  abide  the 
fact  or  pursue  the  Inquiry.  But  we  have  held 
the  contrary  to  be  the  fact  in  the  first  para- 
graph and  must  rule  the  offered  testimony  of 
no  probative  force.  The  di^>osltlon  made  of 
questions  discussed  makes  other  questions 
dealt  with  in  briefs  unimportant 

Let  the  judgment  be  reversed,  and  the 
cause  remanded,  with  directions  to  And 
against  plaintiffs  and  decree  title  In  deCnd- 
aut  It  la  80  ordered.  All  cmcar. 


■   CLARK  V.  McAXEE  et  al. 
(Supreme  Court  of  MisBoari,  Division  No.  1. 

Dec.  6,  1913.) 
Boundabus  (§  37*)  —  SuFFiciENOT  or  Evi- 
dence. 

Evidence  in  ejectment  in  which  tht  bound- 
ary line  between  lots  was  in  dispute,  held  not 
to  show  that  defendant's  fence  was  12  feet  too 
far  DOTtbj  or  tlut  the  boundary  was  as  claimed 
by  plaintiff. 

[Ed.  Note.— For  other  cases.  Bee  Boundaries, 
Cent.  Dig.  §S  184-194 ;  Dec.  Dig.  {  37.*] 

Appeal  from  Circuit  Court  Knox  County; 
Oias.  D.  Stewart  Judge. 
Action  by  Rosa  Clark  against  Margaret 


McAtee  and  husband.  From  a  Jadgmoit  for 
plaintiff,  defendants  appeaL  Reversed. 

Frlsby  H.  McCuHough,  of  Sdina,  Cor  ap- 
pellanta.  O.  Di  Jones  and  Jamea  O.  DoElaii, 
both  of  Edlna,  foi  lespondent 

BLAIR,  G.  This  Is  an  action  in  ejectment 
The  dispute  concerns  the  boundary  line  be- 
tween certain  lots  in  the  dty  of  Bdlna.  Tbo 
case  has  been  here  before.  227  Mo.  162.  As 
on  the  former  trial,  the  Judgment  was  for 
plaintUF,  and  defendants  appeaL 

The  only  plat  of  a  survey  in  the.  record  Is 
called  the  "Robinson  Survey/*  was  offered 
by  plaintiff,  and  shows  the  southwert  comer 
of  the  original  town  of  Edlna  is  also  the 
southwest  comer  of  section  18,  township  62; 
range  IL    The  Robinson  survey  shows  16 
blocks.    Block  1  Is  the  southwest  block  in 
the  plat    Blocks  2,  3,  and  4  lie.  In  order, 
north  of  block  1  and  between  1  and  2;  2 
and  3  and  8  and  4  are  streets  platted  as  66 
feet  wide.   The  length  of  the  west  line  of 
each  of  blocks  1,  3,  and  4  is  platted  as  4 
chains.    That  of  block  2  is  platted  as  4.02 
chains.    Clay  street  runs  between  blocks  1 
and  2;   Jackson,  between  blocks  2  and  3; 
Small  wood,  between  blocks  8  and  4;  and 
Marlon  street  runs  north  of  block  4  and  has 
a  platted  width,  at  the  northwest  comer  of 
that  block,  of  66  feet  Survey  No.  77,  which 
played  such  an  Important  part  in  the  torma 
trial  and  the  former  hearing  in  this  court,  was 
again  relied  ujwn  by  respondent,  thouf^  not 
offered  In  evidence  as  an  otdcial  stirvey.  The 
surveyor  who  made  it  testlfled  he  was  fol- 
lowing the  Robinson  survey;  that  he  began 
at  the  southwest  corner  of  section  18-62-11 
at  the  "niggerhead  rock"  which  has  been 
immortalized,  by  this  litigation.   As  on  the 
former  trial,  it  appears  there  Is  no  plat  or 
field  notes  calling  for  this  rock,  but  the  sur- 
veyor above  mentioned  had  previously  used 
It  in  other  surveys.  Be  testified  he  verified 
its  location  at  the  southwest  comer  of  sec- 
tion 18-62-11  by  running  south  111  links  to 
a  limestone  rock;  there  being  a  call  In  "the 
field  notes,"  supposedly  those  of  the  survey 
of  section  18,  for  a  Umestoue  rock  111  links 
south  of  the  southwest  comer  of  that  section. 
To  this  part  of  his  testimony  and  that  con- 
cerning other  marks,  comers,  buildings,  etc.. 
further  reference  will  be  made  In  the  course 
of  the  opinion.    The  surveyor  also  testified 
that  the  actual,  measured  distance  from  the 
southwest  comer  of  the  section  and  original 
town  to  the  northwest  comer  of  the  Indosnre 
on  block  S,  as  shown  by  survey  No.  77,  Is 
928.58  feet,  and   that  this  distance  cor- 
responds exactly  with  that  called  f6r  by  the 
Robinson  survey;  that  the  actual  distance 
from  the  northwest  comer  of  block  S  north 
across  Smallwood  street  to  the  southwest 
comer  of  block  4,  as  lodosed.  Is  74^  feet; 
and  that  the  actual  length  of  the  west  line 
of  blodf  4,  as  Indosed,  Is  251^  feet  As  plat- 
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ted,  block  4  Is  dlrided  Into  two  equal  parts 
by  an  alley  ronnlng  north  and  aonth  throng 
ita  center.  Botli  the  east  and  west  halves 
of  the  block,  as  thos  divided,  ai«  divl^  into 
five  lots— lots  1  to  IndnslTe,  lylns  In  the 
west  half  and  fronting  west  on  First  street, 
and  lots  e  to  inclusive,  lying  in  the  east 
lialf  and  fronting  east  on  Second  street  Lot  1 
is  the  Bonthem  lot  In  the  west  luUA  and  2,  3, 
4,  and  5  lie  north  of  it.  In  order.  Lot  6  Is 
the  southern  lot  In  the  east  half,  and  7,  8,  9, 
and  10  Ue  north  of  it,  in  order.  Each  of 
these  lots  has  a  platted  frontage  of  52%  feet, 
and  of  these  respondrat  owns  lots  4,  6,  8,  9, 
and  10,  and  appellanta  own  lots  1,  2,  8,  6,  and 
7.  The  lines  in  controversy  are  thrae  be- 
tweoi  lots  8  and  4  and  lota  7  and  8.  The 
surveyor  mentioned  testified  that  his  meas- 
nremoits  disclosed  that  the  true  line  between 
lots  8  and  4  was  "about  elj^t  feet"  south  of 
appellants'  foice^  and  the  line  between  lots 
7  and  8  was  "about  10  or  12  feet"  south  of 
appellants  fence.  It  may  be  noted  here  that 
the  platted  distance  from  the  southeast  cor- 
ner of  block  1  to  the  northeast  corner  of 
block  4  is  8^  feet  greater  than  the  platted 
distance  from  the  southwest  comer  of  block 
1  to  the  northwest  corner  of  block  4.  This 
surveyor  also  testlfled  that  respondent's 
north  fence  was  some  12  feet  north  of  what 
he  flzed  as  the  true  ncffth  line  of  block  4  and 
of  lot  S  of  that  block.  He  did  not  measure 
to  the  north  boundary  of  the  original  town, 
as  shown  by  the  plat,  nor  did  he  make  any 
measurements  of  the  actual  occupancies  of 
respondent  and  appellants.  For  appellants 
there  was  in  evidence  actual  measurements 
of  the  Indosures  of  re^ndent  and  'appel- 
lants. One  witness  who  made  measurements 
testified,  and  the  plat  made  by  him  disclosed, 
that  the  west  Hue  of  block  4,  as  Inclosed,  is 
263%  feet,  and  the  east  line  259  feet;  that 
appellants'  frontage  on  the  west  side  of  the 
block  is  149  feet  and  respondent's  frontage 
on  the  west  side  la  104^^  feet  Appellants' 
frontage  on  the  east  side  Is  105  feet  and  re- 
spondent's frontage  on  the  east  151  feet 

Bespondeot's  case  depends  absolutely  upon 
the  testimony  of  the  witness  who  surveyed 
the  property  for  her  and  made  survey  No. 
77.  In  making  tbla  survey  this  witness  tes- 
tified that  his  purpose  was  to  follow  the  calls 
In  the  Boblnson  survey,  accepting  It  as  ac- 
curate.  The  questions  are  whether  he  used 
the  correct  banning  point  as  called  for  by 
that  survey ;  and,  if  so,  whether  he  accurate- 
ly followed  the  calls  of  that  survey  for 
courses  and  distances.  Let  It  be  conceded 
that  the  beginning  point  he  selected  was  the 
right  one,  yet  the  record  demonstrates  the 
Inaccuracy  of  his  subsequent  proceedings. 
His  testimony  and  measurements  show  that 
the  distance  from  the  beginning  point  to  the 
northwest  comer  of  the  inclomre  in  block  3 
is  625.58  feet  This,  he  testified,  Is  the  dis- 
tance between  the  beginning  point  and  the 
northwest  comer  of  block  3,  as  platted.  The 
ifiiyht  MTTor  wriwrCTit  lu  this  measurement 


Is  negligible.  His  survey  shows  the  distance 
from  the  northwest  comer  of  block  8,  aa  In- 
closed, aoosa  the  street  to  the  sonflivreBt 
comer  of  block  4,  as  Inclosed  by  appellants' 
fence,  to  be  74%  feet  It  also  abowa  that  the 
length  <tf  the  west  line  of  the  ineloanree  of 
respondent  and  appellants  in  blotik  4  is  251% 
feet  He  testified  antellants'  north  fences 
which  should  have  been  placed  along  the 
tme  north  Ibie  of  lot  6,  block  4,  is  12  feet 
north  of  the  true  line.  He  also  testified  that 
the  fence  whldi  divides  the  occupandes  of 
respondent  and  appellants  in  the  west  half 
of  block  4  is  about  8  feet  north  of  die  tme 
line  between  lot  8,  owned  by  aKtellants,  and 
lot  4,  .owned  by  respondent 

The  northwest  comer  of  Mock  8,  aa  platted 
in  the  BoMnaon  survey,  and  aa  marked 
the  indosures  now  on  blo^  8  beii^  IdentLbal, 
according  to  the  surveyor  upon  whose  teOX- 
mony  respondent'a  case  depends,  the  distance 
between  the  b^ihning  point  and  the  north- 
west comer  of  bhx^k  3  mnat  be  aoc^tted,  aa 
the  basis  of  measunmentB  to  the  north.  The 
northwest  corner  of  the  indoanre  in  block 
3,  the  error  of  4.82  Indies  being  negligible 
for  the  purpose  of  the  argument,  may  be  ac- 
cepted as  fixed,  and  will  be  designated  aa 
"A."  From  this  pc^t  to  the  southwest  cor- 
ner of  appellant!^  Indoanre  on  Uodc  4  ts  74% 
feet  From  this  last-mentioned  point  to  the 
northwest  comer  of  reapraidentfs  inclosnre  la, 
according  to  respondent* d  evidence,  261%  feet 
The  sum  of  these  dlstancea  Is  325%  feet 
The  platted  distance  from  A  to  the  north- 
west comer  of  Uock  4,  aa  platted,  is  830 
feet  Ibis  distance  is  made  up  of  the  dis- 
tance across  the  street  as  platted,  north 
from  A  66  feet  and  the  length  of  the  west 
side  of  blocA  4,  which  is  platted  as  264  feet 
The  fence  on  the  north  side  of  the  app^- 
lants'  inclosnre  in  the  west  half  of  block  4 
is  therefore  4%  feet  90uth  of  the  tme  lin^  as 
platted.  How  the  witness  arrived  at  the 
conclusion  that  appdlants'  fence  ia  12  feet 
too  far  north  is  Inexplicable  when  the  meas- 
urements upon  which  the  entire  probative 
force  of  his  testimony  depends  demonstrate 
it  is  4%  feet  too  far  south. 

There  is  another  method  of  arriving  at  the 
same  result  Each  lot  Is  62%  feet  wide  ac- 
cording to  the  plat  Commendng  at  A  and 
adding  to  the  platted  width  of  the  street  (66 
feet),  immediately  north,  the  platted  width 
of  lots  1,  2,  and  S  owued  by  appellants,  the 
result  is  tbe  distance  from  A  to  the  true 
north  line  of  lot  3,  and  Is  224.4  feet.  If  ap- 
pellants' fence  is  on  their  true  line,  re- 
spondent would  have  left  actually  inclosed, 
but  lOl^/iB  feet  front,  and  would  have  lair- 
ed 4%  feet  of  having  inclosed,  on  the  north, 
all  to  which  she  is  entitled. 

If  the  measurements  given  by  the  witness 
are  correct  it  is  not  possible  to  accept  as 
possessing  any  probative  force  his  mere  con- 
clusion that  respondent's  lines  are  "about  8 
feet"  and  "about  10  or  12  feet"  too  far 
north.    If  his  measurements  are  Incorrect, 
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«T  If  be  started  teem  the  wrong  b^lnnlng 
poin^  of  cooTse  hie  evrrey  and  hla  testimony 
fall,  and  rrapondenf  a  case  falls  with  It ' 

It  may  be  added  that  It  clearly  appears 
that  respondent  has  In  possession  a  larger 
proportion  of  the  block  than  have  appellants ; 
that  the  nlggerhead  rock  is  conclusively 
shown  to  have  reached  its  present  position 
by  reason  of  the  fact  that  It  was  ploni^ied 
up  In  the  street  and  placed  there  solely  to 
get  It  out  of  the  way  of  tbose  working  In 
the  street  The  limestone  rock  called  for 
by  the  field  notes  as  being  111  links  sonth  of 
the  son  til  west  comer  of  section  18  was  un- 
doubtedly under  "Fisher's  sidewalk,"  while 
the  limestone  rock  found  by  respondent's 
snrveyor  when  he  measured  south  111  links 
from  the  nlggerhead  rock  was  In  a  ditch, 
and  under  no  sidewalk.  To  acc^t  the  con- 
clnidon  upon  which  respondents  case  d^nds 
would,  according  to  the  surveyor,  change 
every  street  in  Gdina  save  one.  The  Winter- 
bottom  building,  a  three-story  building  erect- 
ed in  the  50*8,  Is  relied  upon  as  evldoice  of 
the  correspondoice  between  the  present  loca- 
tlfm  of  flie  nlnwbead  rock  and  the  south- 
west comer  of  section  18.  There  is  no  satla- 
ftctory  evidence  that  this  building  was  erect- 
ed on  any  lot  line,  though  the  snrreyor  who 
testified  for  respondent  said  be  had  used  its 
location  on  the  theory  it  bad  been  erected  on 
die  south  boundary  of  mie  of  tbe  south  lots 
of  tbe  original  town.  The  tact  that  the  same 
witness  testified  that  he  had  run  a  line  north 
from  the  nlggerhead  rock  and  struck  the 
comer  stone  in  tbe  west  line  of  Qie  section 
is  of  DO  value,  rince  be  ga^  no  distance 
for  tbe  line  thus  measured,  and  without  the 
distance  bMwem  tiie  two  tbe  comer  stone 
mmtloned  is  valueleaa  .as  an  indication 
whether,  In  commencbig  at  the  nlggerhead 
rotft,  tbe  witness  eommoioBd  too  far  north 
or  too  tar  south,  in  view,  however,  ot  the 
fB.et  that  tbe  measurements  given  t^^  the 
witness  demonstrate  that  be  was  wrong,  and 
that  appellants  are  not  in  possession  of  any 
of  respondentia  ground,  and  in  view  of  tbe 
fact  that  It  is  upon  this  witness  respcmdent's 
whole  case  depends,  the  evidence  concerning 
the  posWon  ot  Oie  nlggerhead  lock.  becomes 
of  little  importance. 

Tbe  JndgiDent  is  reversed. 

BROWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  is  adopted  as  the  opinion  of  the 
conrt  All  the  Judges  concur. 


ETAN  V.  STROP  et  al. 
(Snpreme  Court  of  MlBsouii,  Division  No.  1. 

Dec.  8,  1913.) 
1.  Husband  and  Wnx  (|  171*)— Vauditt— 

DUBBSS— BVIDKNCK. 

Proof  that  a  wife  signed  a  note  and  deed 
of  trust  on  ber  borne  to  secure  it  because  of 


threats  that  her  husband  would  be  prosecuted 
for  crime  if  she  did  not  was  proof  ttiat  tbe  in- 
struments were  procured  \>j  duress  authorizing 
the  wife  to  sue  to  cancel  tbe  Bame. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  |f  671-^83.  721,  9S0,  851; 
Dec.  I)Ig.  1 17L*] 

2.  Appeal  and  Bbbob  (|  1012*)— FiKoxifas^ 
Conclusiveness. 

Where  the  facts  in  evidence  are  about  even- 
ly balanced,  tbe  findings  oi  the  trial  conrt  hear- 
ing the  witnesses  will  not  be  disturbed  on  ap- 
peal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3990-3992;  Dec  Dig.  i 
1012.*] 

^peal  from  Circuit  Court,  Buchanan  Coun- 
ty; Wjn,  D.  Rusk,  Judge. 

Action  by  Rose  F.  Ryan  against  Cbarlea 
F.  Strop  and  others.  From  a  Judgment  for 
plaintiff  against  defendant  Adam  Sdhaa^  a 
oorporatl<m,  It  an>eal8.  Afflrmed. 

Plaintiff  brings  suit  to  cancel  certain  notes 
and  a  deed  of  trust  securing  the  same  on 
the  ground  that  her  stgnatures  thereto  were 
obtained  by  duress.  The  petition  perhaps 
goes  a  little  further  than  the  question  ot 
duress.  Among  other  matters,  It  charges: 
"PlalntUC  states  that  said  notes  and  the  deed 
of  trust  pretending  to  secure  the  payment  of 
same  was  signed  by  her,  solely  by  reason  ot 
her  fear  caused  by  the  threats  made  by  the 
agents,  servants,  and  employes  of  Adam 
Scbaat,  and  solely  on  account  of  tbe  fear, 
coercion,  and  Intimidation  caused  thereby,  al- 
though said  notes  were  signed  without  any 
consideration  moving  from  said  Adam  Schaat 
to  this  plaintiff,  or  to  her  husband,  as  said 
notes  were  given  for  an  existing  Indebtedness 
and  obligation,  without  any  consideration 
whatever  moving  to  either  plaintiff  or  her 
husband."  The  suit  was  originally  brought 
against  residents  of  Missouri  (individuals  and 
corporations),  but  later,  Adam  Scbaaf,  a  cor- 
poration of  IlUnofs  engaged  In  tbe  manufac- 
ture of  pianos,  filed  an  answer  alleging  that 
since  the  filing  of  plaintiff's  suit  It  had  lie- 
come  the  sole  owner  and  possessor  of  said 
notes  and  deed  of  trust,  and  admitting  that 
plaintiff  was  the  owner  of  the  real  estate 
described  In  the  deed  of  tmit,  and  further 
alleging  that  the  deed  ot  trust  was  a  lieu 
thereon.  The  answer  after  these  admissions 
and  allegations  then  denied  the  other  matter 
averred  in  plaintiff's  petition.  By  reply 
the  plaintiff  charged  that  the  notes  and  deed 
of  trust  grew  out  of  business  transacted  by 
Adam  Scbaaf,  a  foreign  corporation,  whilst  it 
was  doing  business  In  Missouri,  and  whilst  It 
had  no  license  or  other  authority  to  do  busi- 
ness In  Missouri,  and  that  by  reason  of  this 
fact  such  corporation  bad  no  standing  In 
the  courta  of  this  state.  Tbe  resident  de- 
fendants were  dismissed  from  the  case,  and 
the  cause  proceeded  In  battle  royal  between 
plaintiff  and  Adam  Schaat  Plalntlfl  had 
Judgment  as  In  her  petition  prayed,  and  the 
defendant,  alleging  itself  to  be  aggrieved  by 
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audi  Judgment;  baa  son^t  a  lerlew  of  tho 
same  by  an  appeal  to  tbla  court  Tbe  eri- 
deoce  can  beet  be  detailed  In  connection  with 
Qie  p<dnt8  made. 

W.  B.  NorrlB,  of  St.  Joseph,  for  appellant 
Jobn  S.  Boyer,  of  St.  Joseph,  and  Broaddns 
*  Grow,  of  Kansas  City,  for  respondent 

GRAVES,  J.  (after  stating  the  facta  as 
above).  I.  The  respondent  In  her  reply  charg- 
es that  Adam  Schaaf,  a  foreign  corporation 
doing  business  ta  this  state  without  license, 
at  the  time  of  the  transaction  here  In  ques- 
tion, has  no  standing  In  tbe  courts  of  our 
state.  In  the  view  we  have  upon  other  mat>- 
ters  in  this  record,  the  Intricate  Question  of 
fact  and  law  pertaining  to  this  proposition 
will  be  left  to  a  case  wherein  such  matter  is 
the  sole  turning  point 

II.  Under  the  facte  in  evidence.  J.  A.  B;an, 
husband  of  plalntlfP,  Bose  F.  Byan,  was  the 
manager  or  agent  of  the  defendant  Adam 
Schaaf  for  the  sale  of  pianos,  manufactured 
by  Adam  Schaaf,  In  the  states  of  Missouri, 
Kansas,  and  Nebraska,  with  a  business  office 
in  tbe  city  of  St  Joseph,  Mo.  For  the  pur- 
pose of  the  point  now  in  hand  it  is  imma- 
terial whether  J.  A.  Ryan  was  the  manager 
of  Schaaf  In  Schaaf  s  office  In  St  Josepb,  or 
In  an  office  or  place  of  business  of  his  own. 
Whatever  the  relation  was,  it  began  In  Sep- 
tember, 1003.  Ryan  sold  pianos  and  was  to 
account  for  the  proceeds  of  the  sales.  After 
several  years'  work,  it  was  discovered  that 
Ryan  was  abort  In  his  accounts  in  sums  ag- 
gregating nearly  (2.500.  An  agent  for  Adam 
Schaaf  called  upon  him,  and  be  finally  ad- 
mitted his  shortage,  but  had  no  money  with 
which  to  pay.  TUs  was  in  September,  1906, 
or  about  three  years  after  Ryan  began  the 
sale  of  pianos  for  Stdiaaf.  Tbe  matter  was 
dosed  on  September  12,  1906,  by  Byan  and 
his  wife  signing  up  notes  aggregating  such 
sum,  and  securing  the  payment  thereof  1^  a 
deed  of  trust  on  the  taome,  which  home  was 
the  property  of  tbe  wife. 

[1]  Plaintiff  and  her  husband  testified  that 
Bucker,  the  agent  of  Adam  Schaaf,  with  Mr. 
Mj-tton,  the  attorney  for  Adam  Schaaf,  came 
to  tbe  office  of  J.  A.  Byan,  with  the  notes 
and  deed  of  trust  already  prepared,  and  that 
Ryan  then  idioned  his  wife  to  come  down 
that  he  wanted  to  see  her  on  some  business ; 
that  when  she  came  Mr.  Mytton  told  her  that 
there  were  some  papras  fOr  tier  to  sign ;  that 
9Ster  she  read  them  over  and  found  that 
they  included  a  deed  of  trust  on  her  home, 
she  refused  to  sign  them ;  that  at  this  Junc- 
ture Rucker,  the  agent  of  Adam  Schaaf,  told 
her  that  her  husband  would  be  prosecuted 
if  she  did  not ;  and  that  after  crying  awhUe 
and  being  in  fear  of  such  a  prosecution,  she 
finally  signed  the  notes  and  deed  of  trust 
The  evidence  of  Ryan  was  further  to  the 
effect  that  Bucker  told  him  that  the  matter 
would  have  to  be  fixed  up  or  he  would  be 


prosecuted.  The  evidtawe  for  tbe  tflaiatia 
made  a  clear  case  of  dnrsMi  Lacks  r.  Butler 
County  Bank,  204  Mo.  loe.  dt  478,  102  S. 
W.  1007.  If  threats  were  made  to  Mrs.  Byan, 
aa  by  tbe  testimony  (tf  her  and  her  hnsband 
shown,  tlien  such  threats  vrere  saffldent  to 
deprive  her  ot  her  own.  free  will  In  the  mat- 
ter, and  the  Instruments  executed  tmder  tnch 
dreumstances  would  be  void.  Thrae  are  not 
many  wives  whose  will  power  would  not  be 
destroyed  by  opm  threats  to  send  the  hus- 
band to  the  penitentiary. 

[2]  If  this  were  the  only  dde  to  tbe  case, 
it  would  be  one  of  easy  disposition.  For  the 
defendants  Mr.  Mytton,  Blr.  Parkinson,  and 
the  agent  Backer  testified  that  the  notes  and 
deed  of  trust  wece  executed  In  Mr.  l^ton's 
office,  and  not  at  tbe  Ryan  store,  and  that 
there  were  no  threate  made  by  eltber  of  the 
parties  as  against  I^an.  It  should  be  stated 
that  Mr.  Parktnsim  did  not  daim  to  have 
been  -preseait  all  ^e  time.  Mrs.  Byan  says 
that  she  never  would  have  put  a  deed  of 
trust  upon  her  borne,  but  for  these  threats, 
and  the  chanceUw  nisi  has  found  her  version 
of  the  transaction  to  be  the  proper  one. 
Women,  who  own  property  in  thdr  own  rl|^t 
are  not  prone  to  use  it  in  the  payment  of 
the  husband's  debts;  bnt  this  Is  but  a  dr- 
cumstance  corroborating  the  views,  of  the  Ifow- 
er  court  In  this  court  we  are  empowered  to 
review  the  whole  case  and  write  anew  the 
Judgment  sod  in  many  cases  we  go  that  far, 
notwithstanding  the  usual  difference  bad  for 
the  Judgment  of  tbe  chancellor  below.  In 
this  case  the  evidence  and  facto  and  drcum- 
stences  in  evidence  are  pretty  evenly  bal- 
anced, and  the  trial  court  had  the  advantage 
of  facing  the  witnesses  and  hearing  their 
respective  stories.  In  such  case  we  have 
oft«i  said  that  we  would  give  heed  to  the 
views  of  the  trial  chancellor.  We  feel  that 
we  should  so  do  in  this  case. 
■  Ijet  tbe  Judgment  be  afflrmed.  All  concur. 


MAHAFFEY  v.  LBBANON  CEMETERY 
ASS'N. 

(Supreme  Court  (tf  Missouri,  Division  No.  1. 
Dee.  6, 191A.) 

1.  Apfeax.  and  Ebbob  (M  Bie,  B18,  529*)  — 
Bill  op  Exceptions— Rscosn  Pbopbb. 

The  date  of  tbe  institution  of  tbe  action, 
together  with  the  pleadings  and  Judgment,  con- 
Btftute  tbe  record  proper  and  need  not  be  incor- 
porated Id  the  record  by  a  bill  of  nceptions  to 
be  reviewed. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  aod 
Error,  Cent  Dig.  |S  2332-2340,  ^42-2.^55, 
2374.  2388-2883 ;  Dec  Dig.  |S  616,  C18.  529.*] 

2.  ApmAL  ANO  Ebbob  (i  684*)— Abstbaot  of 

BBCOBO— FOBU  OF  StATEUENT. 

Those  matters  presented  in  open  court 
should  be  abstracted  separately  in  the  abetiact 
from  the  things  which  become  matters  of  record 
<mly  because  incorporated  in  the  bill  of  excep- 
tions, and  tbe  abstract  of  record  properly  gronp- 
ed  under  "entries  of  the  court'   copies  of  the 
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pleBdingB  and  other  mattftn  going  to  make  dp 
the  record  proper  after  which,  under  the  head- 
ing "end  of  record  proper,"  the  bill  of  ezcep- 
tiona  was  incorporated. 

[Ed.  Note.— For  other  caaeiL  we  Appeal  and 
Bnor.  Cent  Dig.  H  2S84r2S8S;  Dee.  Dig.  I 
684.*] 

S.  Appeal  and  Bbbob  (|  586*)— Abstbaot  or 
BxcoKD— Affidavit  fob  Appeal. 

A  -statement  in  the  abatract  that  defendant 
filed  in  due  form  Iti  aiBUaTit  for  appeal  to  the 
Supreme  Court,  and  the  trial  court  finding  the 
same  sufficient,  after  approving  the  appeal  bond, 
granted  the  appeal,  sufficienuy  showed  that  a 
sufficient  affidavit  for  appeal  was  filed.  • 

[Ed.  Note.— For  other  ca«e%  see  Appeal  and 
Snor.  Ottit  Dig.  H  2ro&3697,  260&-260&; 
Dm.  big.  I  G86.*I 

4.  Appeal  ard  Bbbob  (}  586*)— Abotbaot  of 
Recobd— Obdeb  GEANTiKa  Appeal. 

A  statement  in  the  abstract  of  record  that 
defendant  filed  in  doe  form  its  affidavit  for  ap- 
peal, and  the  trial  court  finding  the  same  auf- 
Bdent  after  approving  the  appeal  bond  did  grant 
said  appeal,  when  tciken  with  the  presumption 
that  the  affidavit  complied  with  the  statut^  suf- 
ficiently showed  that  the  order  for  appeal  was 
granted. 

[Ed.  Note.— For  otta  case&  see  Appeal  and 
Error.  Gent  Dig.  H  2096-^607,  20)0-2605; 
Dm.  iMg.  i  686.*T 

5.  APPEAL  AnD  Bbbob  (|  6S6*>— Absteaoi  of 
Bbcobd. 

The  Supreme  Court  will  read  into  the  ab- 
BtMCt  of  the  record  the  certified  copy  of  the 
Judgment  apd  order  granting  the  aroesL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ^  2^6-3587,  2dOO-260S; 
Dec  big.  I  586."^ 

0.  Appeal  and  Bbbob  (i  653*)— Ahendioeeit 

OF  ABSTBAOr. 

Tha  Supreme  Court  maj  in  its  discretion 
In  a  proper  caae  permit  the  amendment  of  an 
abstract  of  record  after  lapse  of  the  time  pre- 
scribed* in  the  statutaa  and  court  roles  for  filing 
the  abstract 

[Bd.  Note.— For  other  case&  see  Appeal  and 
^wj  Ceut  Dig.  U  2816-^18;  Dec.  Dig:  | 

7.  Appeal  aVo  Bbbob  <|  e58*>— ABatKAor  of 

BBCOBD— AUNDHBNT. 

Where  respondent  filed  no  briefs  and 
promptly  objected  that  the  record  entries  in 
the  abstract  showing  ezteosion  of  leave  to  file 
the  bill  of  exceptions  so  aa  to  cover  the  time 
when  it  was  filed,  and  the  order  showing  that  it 
was  signed  and  filed,  were  untrue  because  the 
record  did  not  contain  such  entries  and  verified 
his  claim  by  filing  a  certified  copy  of  the  whole 
record,  appellant  will  not  be  permitted  to 
amend  the  abstract;  there  being  no  excuse  for 
his  negligence  in  Its  prei>aratioD. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  2816-2818;  Dec.  Dig.  | 
658.*! 

8.  Qnirrnfo  Titlb  (i  43*)— Issues. 

Where,  in  an  action  to  quiet  title,  the  peti- 
tion alleged  title  generally  in  plaintiff  and  asked 
that  the  title  of  the  parties  be  defined  and  ad- 
judicated, and  the  answer  was  a  general  denial 
and  special  plea  asserting  title  and  prayed  that 
title  be  adjudged  in  defendant,  the  whole  tiUe 
was  in  issue. 

[Ed.  Note.— For  other  cases,  see  Quieting  H- 
tl^  Cent  Dig.  SS  84^7;  Dec.  Dig.  %  43.*] 

Appeal  from  Circuit  Goor^  Laclede  Comi- 
ty; Lu  B.  Woodside,  Judge. 
Action  by  J.  U.  Mahaff^  against  the 

Lebanon   Cemetery   Assodatloii.     From  a 


jadgment  for  plaintiff,  defendant  ajn^eala. 
Affirmed, 

Salt  Inatltated  In  the  Ladede  cotmty  dr- 
cult  ooort  at  the  Angoat  term,  1908,  xanOer 
the  provUdons  of  section  660,  Bevlsed  Stat- 
utes of  Mlsaoarl  1899,  to  aacertaln  and  de> 
termlne  tbe  estate,  tttle,  and  interest  of  the 
parties  to  tbe  N.  %  of  lot  17,  block  10,  of 
ttae  cemetery  of  tbe  appellant.  Tba  petition 
states  that  plaintiff  Is  the  owner  of  the  land 
with  the  right  to  possees  and  use  It  for 
burial  purposes  against  all  other  persona 
whomsoever ;  that  he  pnndiaBed  it  from  the 
appellant  In  1001  for  VIO^  which  he  folly  paid 
and  took  possession  of  the  half  lot,  buried 
one  of  his  tihlldrem  on  it,  and  hdd  it  until 
May,  1908;  ttiat  be  is  informed  and  balers* 
that  the  def aidant  Is  making  some  claim  to 
the  lot  The  answer  consists  of  a  general 
denial,  with  a  special  plea,  amounting,  in 
substance,  to  a  denial  that  the  lot  had  beok 
paid  for  and  aasettlnK  that  it  had  been  for- 
feited under  the  rules  of  the  assodatton  sob- 
Ject  to  which  whatever  right  the  plaintiff  bad 
was  acquired.  The  answer  asked  the  court, 
in  substance,  to  adjudge  the  title  in  the  aiH 
pellant  and  that  the  i^ainttff  has  no  tiOe  or 
right  of  possession  to  tbe  land.  fDie  canse 
was  tried  on  August  IS.  1908,  daring  the 
same  term  at  whidi  It  was  Instltnted,  and 
resulted  In  a  judpookt  txa  the  idainttfE,  the 
subsumtlal  part  of  which  is  as  foUows:  **It 
Is  by  the  court  ordered  and  adjudged  and 
decreed  that  the  plaintiff  purchased  of  the 
Lebanon  Cemetery  Association  tbe  following 
lot,  viz.,  N.  H  of  lot  17,  block  10,  in  the 
Lebanon  Cemetery  Association,  and  took  poe- 
sesslon  of  the  same  and  buried  his  child 
thereon,  and  that  his  li^t  of  burial  remain 
In  full  force  and.effiect.  It  is  therefm  ordtf - 
ed  and  decreed  that  the  plaintiff  has  full 
burial  privUeges  in  the  N.  %  of  said  lot  and 
the  ezduslve  right  of  intermit  on  said  M. 
%  of  said  lot  17."  From  this  Judgment  the 
defendant  has  aK>ealed  and  brought  the  rec- 
ord here  by  the  diorb  transcript  provided  in 
section  20S8,  Revised  Statutes  1909,  and  in 
due  time  filed  his  abstract  of  Uw  record,  nie 
cause  was  4to<^eted  and  set  for  hearing  at 
the  October  term.  1912,  in  dlvUdon  No.  U 
on  Octobn  17,  tbe  ninth  day  of  the  term, 
and  wae  heard  and  subndtted  on  that  day. 

The  respondent  In  due  time  filed  an  ad- 
ditional abstract,  and  on  October  8, 1912,  ffled 
his  motion  "to  dismiss  appeal  or  afllnn 
Judgment,"  a  copy  of  which,  with  notice  of 
bis  intention  to  file  It,  was  aentH  on  appel- 
lant on  October  2,  1912.  It  has  been  aubmlt- 
ted  and  taken  under  advisement  with  the 
ease.  It  states  as  grounds  for  muSi  acthm: 
(1)  That  the  printed  abstract  of  the  record 
propCT  falls  to  show  Uiat  there  waa  an  af- 
fidavit for  an  appeal  which  complied  wiOi 
the  law ;  (2)  that  it  falls  to  show  that  there 
was  an  appeal  granted  by  the  court,  or  that 
such  an  order  was  ever  spread  upon  the  rec- 
ords of  the  court;  (3)  that  It  falls  to  show 
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that  the  bill  of  acepttons  was  proe anted  to 
and  filed  In  the  dxcult  court  while  In  session, 
or  that  leave  was  given  to  file  the  bill  of  ez- 
ceptlona,  or  that  It  was  ever  signed  or  filed. 

As  a  matter  of  fact,  the  abstract  was  conr 
dmcted  on  the  following  {dan:  (1)  A  copy 
of  the  petition ;  (2)  a  copy  of  tlie  answw; 
(8)  a  statement  that  the  cause  came  on  tor 
trial  on  Angust  13,  1908;  daring  the  August 
term  of  the  trial  court,  and  a  copy  of  the 
judgment  Preceding  this,  copy  are  the  fol- 
lowing words:  "The  entries  of  the  court 
are  as  follows."  After  the  judgment  comes 
a  narratlTe  statement  of  the  filing  of  the  mo- 
tion for  a  new  trial  and  Its  overrulliig  on 
August  13,  1908;  the  same  reference  to  the 
motion  In  arrest  of  judgment  on  the  same 
date;  then  the  following:  "Appeal.  There- 
after on  said  13th  day  of  August,  1908,  and 
at  said  August  term,  1908,  the  defendant,  the 
Lelibnou  Cemetery  Association,  died  in  due 
form  Its  affidavit  for  appeal  to  the  Supreme 
Court  of  Missouri*  and  the  trial  coart  finding 
the  same  sulhcient  (after  approving  the  ap- 
peal bond)  did  on  the  same  day  last  aforesaid 
grant  said  appeal  to  said  Supreme  Ckiurt" 
"Bill  of  IGxceptlons — Leave  to  File  Same. 
Thereafter,  on  said  August  13.  1908,  and  at 
the  same  term  of  the  trial  court  last  afore- 
said, the  trial  court  by  its  order  duly  enter- 
ed of  record  proper,  did  grant  to  the  defend- 
ant, the  Lebanon  Cemetery  Association,  to 
file  its  bill  of  exceptions  In  this  cause  'within 
one  hundred  and  twenty  days  from  the  13th 
day  of  September,  1908,'  which  leave  to  file 
said  bill  of  exceptions  was  thereafter,  on 
November  4,  1906,  extended  by  the  court, 
with  the  consent  of  the  parties  to  this  cause 
to  February  10,  1009.  And  the  defendant, 
the  Ijobanon  Cemetery  Association,  on 
February  6»  1909,  and  within  the  time  so  al- 
lowed by  the  court,  did  present  to  the  court 
Its  bill  of  exceptions  and  the  same  was  sign- 
ed by  the  Hon.  L.  B.  Woodslde,  judge  there- 
of, and  was  duly  filed  on  said  February  6, 
1909,  as  shown  by  the  record  entry  of  the 
court**  Til  en  the  following  words:  "Bnd  of 
record  proper."  Then  follows  the  bill  of  ex- 
ceptions, preceded  by  the  statement,  "filed 
by  entry  of  record  proper  February  6, 1909." 
The  bUl  of  exceptions  contains  everything 
generally  incorporated  In  such  a  paper,  in- 
dudlng  the  evidence,  the  court's  finding  of 
facts,  the  instructions  given  and  refused,  the 
motion  tor  a  new  trial  and  in  arrest  of  judg- 
vamt,  the  exceptions,  and  closes  without 
signature,  and  with  the  following  words: 
"And  thereafter  and  at  the  same  term  of  the 
trial  court,  at  which  said  motion  In  arrest 
of  judgment  was  filed,  court  overruled  said 
motion  and  to  its  action  in  so  doing  def^d- 
ant  thereupon  objected  and  excepted.  Said 
bill  of  exceptions  was  duly  signed  on  the  eth 
day  ot  February,  1909.  by  L.  B.  Woodslde, 
dreolt  Judge,  and  was  duly  filed  on  the  same 
day  as  part  of  the  record  in  this  causa" 

Bespondent'8  additional  abstract  consisted 
ct  a  eertlflea         ot  the  oitlre  reoortl, 


showing  that  the  only  order  of  the  court  re- 
f  erring  In  any  manner  to  the  bill  of  excep- 
tions is,  omitting  caption,  as  follows:  "Now 
on  this  day  comes  the  defendant  her^n,  by 
attorney,  and  files  motion  in  arrest  of  Judg- 
meat,  In  this  cause,  which  Is  by  the  court 
overmled,  and  120  days  allowed  dtfendant 
to  file  their  bill  of  exceptions  in  this  cause." 

On  October  15th  the  appellant  filed  an  ap- 
plication to  amend  his  abstract  bo  as  to  show 
that  the  time  for  filing  the  bill  of  exertions 
was  extended  by  order  of  Judge  Woodslde  of 
the  Laclede  circuit  court,  and  not  by  the 
court  This  was  supported  by  afildavlt  of  Hr. 
Edwin  Silver,  saying  that  the  error  had  been 
made  by  hlta  through  a  misapprehension  of 
the  facts  and  not  with  any  intention  of  de- 
ceiving or  misleading  the  court  Two  days 
after  the  submJssiott  of  the  case  In  this  court, 
and  on  October  19,  1912.  the  appellant  gave 
to  one  of  the  Judges  a  ctf  tlflcate  <^  the  (Aerk 
of  the  trial  court  to  the  effect  that  the  bill  of 
exceptions  had  been  filed  with  the  clerk  of 
that  court  on  February  6,  1909,  and  at  the 
same  time  filed  with  the  <derk  of  this  oourt 
an  application  to  amend  bis  abstract  so  as  to 
show  that  fact 

W.  I.  Wbllace,  of  Lebanon,  and  Silver  A 
Dumm,  of  Jefferson  City,  for  appellant  0. 
Mayfield,  of  Lebanon,  for  respondent 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1 ,  2]  I.  The  appellant's  abstract  was 
prepared,  in  so  far  as  form  Is  an  element 
with  care  and  attention  to  such  suggestions 
as  have  been  made  from  time  to  time  by  this 
court  The  date  of  the  institution  of  the  suit 
together  with  the  pleadings  in  hsec  verba,  and 
the  Judgment  complete  the  necessary  ele- 
ments of  the  record  propw.  They  do  not 
have  to  be  incorporated  in  it  by  exception, 
and  it  Is  our  du^  to  examine  them  whenever 
properly  brought  before  us  for  review.  Mind- 
ful of  the  lequlremCTt  of  this  court  often  re- 
peated, that  the  abstract  should  separately 
show  tiie  record  entries  with  respect  to  those 
matters  which  are  done  In  open  court  and 
about  which  Its  permanent  records  must 
speak,  should  be  abstracted  separately  from 
the  things  that  become  matters  of  record  only 
because  they  are  excepted  to  during  the  prog- 
ress of  the  proceedli^  and  written  down  In 
the  bill  of  exceptions,  the  appellant  grouped 
them  under  the  heading  "The  Entries  of  the 
Court"  and  wrote  at  their  end,  "End  of  rec- 
ord proper."  We  can  Imagine  no  reason 
why  we  should  refuse  to  understand  this 
plain  language  and  definite  arrangement 
In  abstracting  these  entries,  the  appellant 
dropped  into  the  s^le  recommended  by  this 
court  in  State  v.  Broaddos,  216  Mo.  336,  US 
S.  W.  1018.  where  we  said  with  reference  to 
the  abstract  then  under  consideration,  In- 
voking the  support  of  a  llbieral  dtallon  of 
authorities,  "it  sets  out  those  record  facts, 
not  by  literal  copy,  whl^  would  be  unneces- 
sary, bat  In  aUaeviated  BarxatlTe  form. 
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wUdi  l8  snfllclnt  and  preten.\il».**  He  then 
■tstes,  in  Ibe  form  bo  recommoided,  varlooB 
inoceedlnga  sooceedlng  the  Judgment,  Incdnd- 
Ing  th»  foregoing  order  approving  the  appeal 
bond  and  granting  Ihe  appeal.  It  woold  be  a 
perrerBlon  of  langnage  to  aay  that  this  does 
not  carry  on  Ita  face  the  assertion  that  It 
la  the  snbstance  of  an  entry  appearing  on  the 
"record  proper,"  throagh  which  only  the 
court  can  speak  with  reference  to  the  matters 
InvolTed.  To  require  inore  would  be  like  re- 
qnlring  the  stat^ent  that  a  man  said  so  and 
so  to  be  en^emented  -wlth  the  «xplanation 
that  he  said  It  with  his  month. 

[8]  That  the  statement  above  gnoted  shows 
that  a  BDffldent  affldaTlt  for  the  anpeal  had 
been  filed  is  also  decided  In  State  t.  Broad- 
dns^  supra.  See,  also,  Elliott  t.  Dtilane^,  217 
Mb.  14, 26,  U6  a  W.  404;  Hntcfahiaon  t.  Pat- 
terson, 228  Ho.  174,  lai,  126  S.  W.  403. 

[4]  Assnmlng,  then,  that  it  is  required  by 
the  statnte  and  the  roles  of  this  court,  made 
in  acoordann  therewiOi,  tiiat  the  abstract  of 
the  record  should  show  the  order  of  the  clr> 
cult  court  granting  the  appeal,  we  hold  that 
the  order,  together  with  the  presumption  that 
the  affidavit  upon  which  It  was  made  eomifll- 
ed  with  the  statute,  Is  sufficiently  shown  In 
this  abstract  Wlbile  we  assume,  ft>r  this 
purpose  alone,  that  this  burden  rests  upon  the 
appellant,  we  do  not  so  decld& 

[i]  While  we  may  not  always  have  been 
absolutely  conMstent  on  this  question,  we 
have  frequently  s^d  in  substance,  as  we 
said  In  words  In  Bank  t.  Button,  224  Ma  42, 
323  S.  W.  47,  "that  we  would  read  Into  the 
abstract  the  certified  copy  of  the  Judgment 
and  order  granting  the  appeal."  and  In  the 
later  case  of  Mckey  v.  Leader,  235  Mo.  80, 
37,  138  S.  W.  18,  Judge  Graves,  who  wrote 
the  <q;ilnlon,  collected  our  cases  to  the  same 
effect,  and  we  then  indorsed  them.  It  follows 
that  the  appeal  is  suffl^dently  ehown  in  the 
record  before  us. 

(1,7]  II.  A  more  dlfllcult  question  Is  wheth- 
er the  bill  of  exceptions  is  presented  for  our 
consideration.  The  filing  by  respondent  of 
his  additional  abstract,  consisting  of  a  certi- 
fied copy  of  the  entire  record  proper,  demon- 
strated that  the  record  entries  abstracted  by 
the  ai^llant  showing  the  extension  of  the 
leare  to  file  the  bill  of  exceptions  so  as  to 
cover  the  Ume  of  its  actual  filing,  and  the 
order  showing  that  It  was  signed  and  filed, 
were  myths  existing  in  the  imagination  of  the 
attorney  who  prepared  the  bill,  and  not  In 
the  record  books  of  the  court.  Before  the 
case  was  heard  in  this  coart,  the  appellant 
presented  to  us  a  copy  of  a  written  order  of 
Judge  Woodslde,  made  in  vacation,  extend- 
ing the  leave  theretofore  granted  by  the 
court;  but  this  leaves  us  still  without  any 
evidence  that  the  bill  of  exceptions  was  ei- 


ther rigned  or  fOeO.  After  Oie  case  ms  sub- 
mitted, the  an^eUant  attempted  to  supply 
the  last  of  these  two  omissions  hy  a  certifi- 
cate of  ttke  cleric  that  it  had  been  iHed  in  va- 
cation, but  we  axe  still  in  igntMrance  as  to 
whether  or  not  it  was  signed  by  the  Judge 
who  tried  the  case.  The  respondent,  during 
all  this  tims^  has  stood  and  still  stands  on 
his  objections  to  the  abstract  as  originally 
presented  and  has-  filed  no  brief  upon  the 
merits.  While  fliis  court  may.  In  Its  discre- 
tion, at  a  proper  time,  untter  proper  eircnm- 
staiices  and  upon  proper  terms,  for  good 
eanse  shown,  permit  the  amendmmt  of  an  ab- 
stract of  the  record,  after  the  lapse  of  the 
time  prescribed  In  the  statutes  and  rules  of 
the  court  for  its  filing,  ttiero  is  nothing  In 
this  CBLBB  to  call  for  the  exercise  of  such  dis- 
cretion. This  abstract  presraits  a  pur^ 
imagtnaiy  condition  of  the  record,  iriilch  the 
attorney  who  iff  epared  it  had  evidently  never 
seen;  and  the  amendments  asked,  some  of 
the  most  important  of  wlilch  were  not  sng^ 
gested  untU  after  the  fl^l  submission  ot  the 
ease,  present  an  entirely  new  state  of  facts. 
The  respondent  promptly  availed  himself  of 
his  rtgbt  to  object  to  the  condition  as  It  ex- 
isted at  the  time  he  peered  his  case,  and  to 
now  inject  new  elements  for  which  he  was 
not  called  upon  to  prepare,  and  has  not  pre- 
pared, would  be  to  pubidi  the  diligent  for 
the  benefit  of  those  who  offer  no  excuse  for 
their  ne^igtfioe  other  than  that  they  did  not 
intend  to  dec^ve  or  mislead  the  court  It 
followB  ttiat  the  amaidments  to  the  abstract 
must  be  disallowed.  Bverett  t.  Butter,  192 
Mo.  S64,  568.  91  S.  W.  890;  Harding  v. 
Bedoll,  202  Ma  626,  634,  et  seq.,  100  S.  W. 
638 ;  Nlckey  v.  Leader,  236  Mb.  SO,  86. 138  a 
W.  18;  Tipton  v.  Davidson,  40  Ma  App^  loa 
cit  423 ;  Realty  Oo.  v.  Brewing  Go.,  247  Ma 
29,  32, 152  S.  W.  81. 

[t]  We  stQI  have  Uie  record  proper  heton 
ns,  whidi  raises  the  single  question  whetiier 
or  not  the  Judgment  rendered  is  supported 
by  the  pleadings.  The  petition,  by  which  we 
must  Judge  It,  states.  In  broadest  terms,  the 
title  of  the  respondent  and  asks  the  court  to 
define  and  adjudge  the  tiUe^  interest  and 
estate  of  the  parties  in  the  land.  The  an- 
swer asserts  the  title  of  ai^Iant  In  terms  as 
broad,  and  asks  that  it  be  defined  and  ad- 
judged. The  issue  was  well  framed  under 
the  statnte.  So  far  as  the  pleadiugs  are  con- 
cerned, the  whole  title  was  at  stake,  and  the 
Judgment  determines  It  as  to  both  parties. 
There  being  no  error  apparent  in  the  record 
proper,  the  Judgment  will  have  to  t>e  and  is 
aflOrmed. 

PER  CtTRlAM.  The  foregoing  oidnlon  by 
BBOWN,  C.,  is  adopted  as  the  opinion  of  the 
court  All  concur. 
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8TATB  T.  RUOKlfAN. 

(Siipr«tt«  Oenrt  of  Ifissoori,  Divltfon  N4.  2. 

Dm.  »,  191S.) 

1.  ABSON  a  2Q*}— BuBniNG  IN8UBXD  PBOFIB- 
TT— PbOSECUTXON— GOftPOKATB  CATACITT  0¥ 
IHSUBEB. 

In  a  proKCDtioD  for  arson  In  the  third  de- 
gree, coDOBting  of  bamiiiK  Insared  property  in 
vlolatioti  of  Rev.  St  190»,  |  4009,  It  ia  not 
■ecesaarjr  to  prort  that  the  inannr  waa  a  eor>- 
poratioD. 

[Ed.  Note.— For  other  caaea,  see  Anoo, 
Cent.  Dig.  Bl  52-64;  Dec  Dig.  |  2B.*] 

2L  ABSON  (S  87*)— BUBRZITe  iHSnBBD  PBOFB- 
TT— BviDBnCB. 

In  a  prosecDtlon  tor  arsim  in  the'  tidrd  de* 
gree,  evldenee  AeM  Inanffident  to  ajHtain  a  con- 
Tiction. 

[Bd.  Note.— For  other  «aaeB,  see  Arson,  Cent 
Dig.  H  71-73;  Dec.  Dig.  {  87.*] 

S.  ABBOH  (S  87*)— EVIDEMOK— MOTITB. 

In  a  prosecatioD  for  arson  in  the  third  de- 
gree ln*bnnilng  insured  property,  evidence  of 
tnotiTe  is  admisrible  aa  fornislung  a  link  in 
the  chain  of  drcnmBtances  tending  to  establish 
guilt,  bnt  mere  proof  of  motiTe,  uncorroborat- 
ed by  other  facts  and  drcumstances  iaconaist- 
•nt  with  innocence,  is  insnffident  to  establish  a 
pzuna  tado  case  of  gnOt 

d.  Note.— For  otiier  eases,  see  Arson,  Cent 
H  71-78;  Dee.  Dig.  |  87.*] 

Appeal  from  Clrcolt  Court,  J^fenon  Coun- 
ty; E.  M.  Dearing,  Judge. 

Clarence  A.  Rnckman  was  cooricted  of 
arson  In  the  third  degree,  and  he  appeals. 
Reversed. 

Tlie  CO  ant  of  the  information  upon  which 
defendant  was  tried  cj^rged  arson  In  the 
third  degree,  as  defined  by  section  4609,  R. 
a  Missouri  1009.  Trial  was  had  In  the  cir* 
colt  court  of  Jefferstm  county.  Mo.  Defend- 
ant was  convicted  and  his  pnnlshmait  as- 
sessed at  two  years  in  the  penitentiary. 

The  evidence  upon  the  part  of  the  state 
tends  to  show  the  following  tacts:  On  the 
26th  day  of  January,  1012,  and  for  some 
montlw  prior  thereto,  defendant  was  engaged 
In  running  a  pool  and  bUUaid  hall  at  De  So- 
to, Mo.  About  8  o'dodc  a.  m.  on  said  day, 
fire  was  discovered  In  said  pool  room. 

B.  J.  Peasley  testified  that,  as  he  got  off  a 
train  at  the  depot  In  the  town  of  De  Soto,  he 
saw  the  fire  break  out  the  front  windows  of 
the  pool  room,  and  that  the  blaze  shot  nearly 
across  the  street  and  looked  like  oil  was 
boming. 

Mr.  Herman  Hamel,  the  owner  of  tike  bond- 
ing, testified:  Tb&t  defendant  occupied  the 
first  floor  for  a  pool  room  and  that  the  sec- 
ond floor  was  occapied  by  different  offlcea 
The  front  of  the  bnUding  opened  on  Main 
street,  and  Just  back  of  the  bnlldlng  was  a 
small  war^onse,  and  In  the  rear  of  the  ware- 
house was  a  back  yard,  and  back  of  that  was 
the  alley.  On  the  north  side  of  the  pool 
room  was  a  building,  the  lower  floor  of  which 
waa  occupied  by  a  clothing  store  and  the  up- 
per portion  as  a  family  residenca  The 
building  on  the  sooth  side  of  the  pool  hall 


was  used  as  a  dwdUsg.  Tli»  potfl  room  had 
three  doors,  a  front  door,  oae  t«ak  door  in- 
to the  wardioase,  and  a  side  door  which  en- 
tered the  pool  hall  from  an  outside  hallway. 
Wltnem  first  went  down  to  the  scene  of  the 
fire  about  7  o'dodc  a.  m.,  and,  at  that  ttme, 
found  that  the  pool  tables  and  Ulllard  ta- 
bles were  nearty  destroyed  by  fire;  that 
there  was  some  Mm^H^g'  around  the  legs  of 
the  pool  tables;  and  that  bdilnd  the  last 
pool  table  was  an  empty  wUdiy  harr^  con- 
taining some  coal  oil  and  a  pan.  Witness 
further  stated  that  the  scent  of  coal  oil  was 
strong  in  the  building,  and  that  he  noticed 
Kune  oil  out  in  ttie  outside  hall,  and  that  Oie 
pool  room  floor  was  burned  out 

A.  J.  Blair,  Justice  of  the  peace  and  fire  in- 
Balance  agent,  testified:  That  on  May  1, 
1911,  he  Insued  defttidant's  pool  tables  and 
fixtures  and  delivered  to  defendant  an  insur- 
ance pdlcy  In  the  Providence-Washington  In- 
surance Company,  for  a  term  of  one  year. 
The  total  Insurance  was  fl,300,  divided  as 
follows:  $1,150  on  four  tables,  balls,  cues, 
cue  racks,  cnspidors,  and  chairs;  fSO  on 
showcases  and  stock  of  cigars ;  $100  on  light- 
ing plant  The  policy  provided  that,  in  the 
event  of  loss,  no  table  was  to  be  valued  at 
more  than  $210.  Loss,  if  any,  under  the  poli- 
cy, Iras  made  payable  to  the  Kansas  City 
Billiard  Table  Manufacturing  Company, 
mortgagee,  as  their  Interest  ml^t  appear. 
Before  issuing  the  policy  of  Insurance,  the 
witness  looked  at  the  property  and  ascer- 
tained the  value  of  the  same  for  the  purpose 
of  insurance.  That  he  was  at  the  building 
for  a  short  time,  about  8  o*cIo<^  on  the  morn- 
ing of  the  fire,  and  found  the  four  pool  ta- 
bles badly  damaged  by  the  fire  and  the  pool 
room  floor  was  badly  burned  and  paw  the 
whisky  barrel  in  the  pool  room.  On  being 
asked  If  he  noticed  any  coal  oil  around  there, 
he  said:  I  don't  know  exactly,  there  was 
something  in  a  tin  can  there,  and  there  was 
something  In  the  barrel  with  some  kindling 
In  there.  I  suppose  there  was  some  water 
among  the  coal  oil."  Be  further  testified 
that  he  noticed  some  coal  oil  on  the  wall  in 
the  hallway,  to  the  left  of  the  steps  leading 
upstairs;  that  he  saw  some  kindling  under 
one  of  the  pool  tables;  that  the  defendant 
lived  at  the  Commercial  Hotel,  which  was  80 
or  00  feet  south  of  the  pool  hall ;  that  In  the 
rear  of  the  hotel  was  an  incUne  runway, 
leading  from  the  alley  to  the  second  floor  of 
the  hotel,  up  which  trunks  were  moved  to 
the  sample  room  on  the  second  floor;  that, 
at  the  ttme  of  the  Issuing  of  the  insurance, 
defendant  told  him  ttiat  the  tables  were 
mortgaged  for  $600 ;  that,  shortly  before  the 
fire,  defendant  asked  witness  to  find  him  a 
buyer  for  the  property;  the  witness  thought 
defendant  made  one  price  of  $400.  (This 
was  evidently  ^or  the  defendant's  equity  In 
the  proper^,  bat  the  evidoioe  does  not  so 
show.) 
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W.  A.  Welch,  cbiet  of  the  De  Soto  rire  De- 
partment, testUled :  That  he  went  to  the  fire 
and  found  Uie  front  of  the  room  all  ablaze 
and  that  the  flamM  from  the  fire  shot  out 
about  halfway  across  the  street  The  flre 
dei»artment  put  the  flre  out  and  fonnd  that 
the  floor  was  burned  out  and  the  celling  bro- 
koi  tiirong^  In  several  places ;  some  kindling 
wood  was  fbnnd  In  the  pool  room,  stacked 
op  around  the  pool  tables  and  in  rows  under 
the  tables.  That  he  smelled  coal  oil  In  tbe 
building,  and  that  "It  seemed  to  be  every- 
where." He  also  fonnd  a  wblsky  barrel  In 
the  hack  part  of  the  pool  room,  and  said  that 
the  door  going  from  the  pool  room  into  the 
oatslde  hallway  was  open.  That  the  de< 
fendant  came  to  the  flre  shortly  after  the  flre 
department  arrlred,  and  that  witness  direct- 
ed defendant  to  take  hold  of  one  of  the  nos* 
xles  and  torn  It  upon  the  flre. 

James  Ooncih,  liTUTnun,  and  monber  of 
the  fire  department,  attended  the  flre;  had 
diarge  of  tiie  hose  in  ttie  lear  ct  the  build- 
ing; saw  some  pine  kindling,  split  up  so  as 
to  go  Into  a  store*  under  the  pool  tables  and 
around  the  l^s.  He  did  not  see  any  oil,  in 
any  part  of  the  building,  but  testlfled  that 
the  building  was  so  badly  burned  tbat  there 
was  no  tOL  there,  except  what  was  In  tbe 
barreL 

John  Anderson,  a  dzirer  of  a  transfer 
wagon,  testified  that  some  time  during  the 
last  i^art  of  December,  1811,  he  hauled  one- 
half  load  of  kindling  for  defendant  and  de- 
livered it  at  the  rear  ot  defendant's  place  of 
bnsinesB;  that  it  was  the  same  kind  of  kin- 
dling that  he  hauled  for  many  other  citizens 
of  the  town  at  that  time  of  year. 

A.  Bush  teetifled  that  he  was  the  son  of 
the  lady  who  conducted  the  Oommordal  Bo- 
td  at  I7a  Soto ;  tluit  defendant  lived  at  the 
hotel  in  room  24  on  tbe  third  floor;  that  a 
ttm  days  before  the  flre  he  cat  up  some  kin- 
dling for  the  defendant  and  stacked  the  kin- 
dUng  in  the  wardiouse;  that  he  had  never 
seen  a  coal  <dl  lamp  In  the  pool  room ;  that 
he  saw  some  of  this  kindling  under  the  pool 
tables  after  the  flre;  that  the  door  to  tbe 
sample  room  on  the  second  floor  of  the  hotel 
is  supposed  to  be  kept  closed ;  that  on  the 
night  of  the  flre  he  occupied  room  28  at  the 
hotel,  which  room  is  separated  from  the 
room  that  defendant  occupied  by  the  stair- 
way leading  down  to  the  second  floor;  that 
he  heard  nothing  during  the  ni^t,  until  he 
heard  the  porter  call  the  defendant  and  give 
the  fire  alarm,  and  that  after  be  got  to  the 
flre  he  saw  the  defendant  there;  that  he  did 
not  know  when  defendant  went  to  bed ;  that 
tile  pool  room  was  heated  with  a  coal  stove 
and  lighted  with  gas  lights,  the  gas  being 
supplied  by  an  Individual  gas  plant,  the  tank 
of  which  was  In  the  comer  of  the  ik>o1  hall ; 
that  the  kindling  he  cat  for  defendant  was 
for  use  in  the  stov^  and  that  there  was  no 
attempt  to  conceal  lAfl  qflltttng  of  the  kin- 
dling; that  defendant  had  nothing  to  do 
with  the  sample  room,  but  tbat  the  sample 


room  was  used  for  storing  canned  goods  and 
bedclothes  at  this  time;  that  there  were 
only  two  ways  to  go  from  the  third  floor  of 
the  hotel  to  the  yard  In  the  rear  of  the  hotel: 
One  way  was  to  go  down  the  front  stairs 
and  through  the  office,  tbe  other  way  was  to 
go  down  tbe  back  steps  and  through  a  door 
leading  Into  the  Mtcben,  and  then  tbrooiA 
a  door  leading  from  the  kitchen  Into  tbe 
back  yard,  and  that  the  kltChoi  door  was 
generally  locked. 

vniliam  Splker,  night  clerk  at  the  Com- 
mercial Hotel,  testified:  That  he  was  on 
duty  as  nii^t  clerk  on  the  night  of  the  flre. 
That  about  1  o'clock  a.  m.  d^eadant  came  to 
the  hotel  and  went  upstairs  to  bed.  That 
about  8  o'clock  witness  went  up  to  defend- 
ant's room  and  knocked  on  the  door.  That 
defendant  answered  him,  and  that  he  told  de- 
fendant that  his  pool  room  was  on  flre.  Wit- 
ness then  went  downstairs  to  the  hotel  office, 
and  after  remaining  there  about  Ave  minutes 
went  back  up  to  d^radant's  room  and  kicked 
on  the  door.  Tbat  def^dant  got  up  and 
came  to  the  door,  and  witnesa'told  him  that 
his  poQi  room  was  on  flre,  and  that  defendant 
said:  **How  in  the  deuce  did  it  get  on  flre 
this  time  of  night?"  That  thereupon  de- 
fendant put  on  his  shoes  and  tronsers  and 
then  his  overcoat  and  hat  and  went  to  the 
flre.  Witness  further  testified  that  he  was 
awake  and  on  watch,  at  the  hotel,  from  the 
time  that  defendant  went  to  bed  until  the  fire 
broke  out,  and  was  positive  in  his  statement 
that  defendant  did  not  leave  the  hotel,  after 
he  came  in  at  1  o'clpck,  until  he  called  him 
at  8  o'clock ;  that  If  defendant  had  gone  out 
of  the  bnitdlng  by  going  throu^  the  -sample 
room  he  thought  he  could  have  heard  him. 

D.  li.  Bouggly,  a  fire  insurance  ag^t,  testi- 
fied tbat  he  was  in  the  building  and  found 
the  bead  of  tbe  above-mentioned  whisky  bar- 
rel in  tbe  cellar,  under  the  pool  room. 

C.  K.  Perdue,  manager  of  tiie  Commercial 
Hotel,  testified  that  a  person  could  go  through 
tbe  old  sample  room  and  down  the  Incline  at 
the  rear  of  the  hotei  into  the  alley ;  that  tiie 
door  leading  from  the  bade  stairs  Into  the 
kitdien  was  fastened  with  a  comnum  door 
lock ;  that  the  door  leading  from  ttie  idtdten 
into  the  back  yard  was  fastened  with  a  bolt 
on  the  Inside;  that  there  was  nothing  to  In- 
dicate that  the  door  leading  trcnn  the  sample 
room  out  to  the  incline  had  been  opened  that 
night 

T.  M.  Polk,  saloon  keeper,  Id^tlfled  tlie 
onpty  whisky  barrel,  which  was  £aund  in 
the  pool  room,  as  one  which  he  had  missed 
from  ills  place  of  bnslaeas  about  a  mcmth  be- 
fore 

Pat  Etanis  testified:  That  he  was  In  de- 
fendant's pool  room  the  nl^t  of  the  flre^ 
about  whoi  defnidant  "dosed  up^" 

and  that  defendant,  together  with  witness 
and  two  or  three  other  persons,  went  to  a 
nearby  saloon,  and  from  thm  to  a  ratanrant 
across  from  the  depot,  and  that  the  crowd 
then  wait  over  to  the  d^wt;  and  that  they 
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separated  abont  1  o'clock  a.  m. ;  the  respec- 
tive members  of  the  party  going  In  the  direc- 
tions of  their  homes,  the  defendant  going  to- 
ward the  hotel.  Tliat  he  did  not  see  £he 
onpty  whisky  barrel  in  the  pool  room  wben 
defendant  closed  up. 

Jake  Engleliart  testified  that  be  was  con- 
dnctli^  a  pool  room  In  Crystal  City,  and  that 
some  time  before  the  Are  defmdant  came  to 
Crystal  Caty,  upon  the  invitation  of  witness, 
and  witness  offered  defendant  $800  for  the 
pool  room,  but  def^dant  refused  to  take  it, 
saying  that  he  wanted  more. 

Charley  Burma  testified  that  he  was  en- 
gaged in  ranning  a  pool  hall  at  De  Soto,  and 
that  about  two  months  before  the  Are  defend- 
ant offered  to  sell  bim  his  equity  in  the  place 
for  $700,  saying  that  there  waa  a  mortgage 
against  it  for  9G0O  and  that  would  make  the 
total  selling  price  $1,200. 

Robert  Fllklns  testified  that  he  was  in  d^ 
fendant'a  pool  room  when  it  was  closed  for 
the  night,  abont  11:30,  and  that  he  did  not 
Bee  the  whisky  barrel  in  the  pool  room  at 
tiiat  time. 

Ralph  Carson  testified  that  the  whisky 
barrel  was  not  in  the  pool  room  tm  the  eve- 
ning before  the  fire. 

George  Mahn,  a  real  estate  dealer,  testified 
that  in  June,  1911,  defendant  wanted  to  bor- 
row some  money  from  him  to  make  some 
monthly  payment  on  the  pool  tables,  saying 
that  business  was  dull  at  that  time  and  that 
he  had  not  made  enough  to  make  his  monthly 
VKsmeot,  bnt  witness  would  not  make  the 
loan. 

Ed.  Alderson,  cit7  marshal  of  De  Soto,  tes- 
tified that  he  arrested  defendant  at  2  p.  m., 
on  the  day  of  the  fire,  and  that  upon  being 

arrested  defendant  said:    "That  is  H  . 

I  guess  I  am  in  for  it  now."  And  that  a  lit- 
tle later  defendant  passed  Charley  Perdue, 

and  said,  "Charley,  by  G  ,  they've  got 

me."  This  was  all  the  evidence  introduced 
by  the  state. 

The  defendant  then  introduced  the  follow- 
ing testimony;  Frank  Moon,  night  marshal 
of  the  dty  of  De  Soto,  said  that  he  saw  the 
defendant,  with  several  other  fellows,  at  the 
restanrant  and  deiKPt,  on  the  night  of  the 
fire,  and  that  abont  five  minutes  before  1 
o'clock  he  met  the  defendant  about  one-half 
block  from,  and  going  toward,  the  Commer- 
cial Hotel;  that  he  saw  the  fire  about  the 
time  that  it  broke  out,  at  3  a.  m.,  and  ran 
across  the  street  to  the  restaurant  and  called 
the  fire  department,  and  then  ran  up  to  the 
pool  ball  and  looked  to  see  if  there  was  any 
one  around  the  building,  and  then  went  to 
the  hotel  and  saw  the  night  clerk  sitting  be- 
hind the  dgar  case,  which  was  about  the 
cmter  of  the  oflSce  In  the  hotel  and  Just  be- 
neath the  sample  room  on  the  second  floor. 
Witness  told  the  night  clerk  to  go  up  and  call 
the  defendant;  that  the  night  clerk  first 
tried  to  c«t  osntraU  bnt,  being  unable  to  do  so, 
immfi^ta^f^  xu  i^MtaixB  ts  aioDW  defend- 
ant 


Harry  Maupln  testified  that  he  was  one  of 
the  fellows  In  defendant's  place  of  business 
at  closing  time,  and  that  the  def^idant  and 
the  others  went  from  the  pool  hall  to  the 
saloon,  then  to  the  depot  and  restaurant 
Defendant  took  the  stand  In  his  own  behalf 
and  testified  that  since  April.  1912,  he  had 
been  traveling  for  the  Eansas  City  Billiard 
Table  Manufacturing  Company;  denied  set- 
ting fire  to  the  pool  tables;  and  denied  hav- 
ing any  connection  with  the  cause  of  the  fire ; 
and  said  that  he  had  no  knowledge  of  the 
fire  until  the  night  clerk  knocked  on  his 
door;  that  be  went  to  bed  at  1  o'clock  and 
never  left  his  room  until  the  night  clerk  call- 
ed him  at  3  o'clock.  Defendant  was  not 
cross-examined. 

That  was  all  the  evidence  in  the  case  and 
defendant  renewed  his  request  for  a  per- 
emptory instruction,  which  the  court  over- 
ruled, and  to  whlcSi  rnllng  defendant  saved 
an  exception. 

H.  B.  Irwin,  of  De  Soto,  and  S.  G.  Nipper, 
of  PotosI,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  Wm.  M.  Eltch,  Asst  Atty. 
Gen^  for  the  States 

WIIXIAMS,  C.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  contended  that  the  evi- 
dence fails  to  prove  that  the  Providence- 
Washington  Insurance  Company  was  a  cor- 
poration and  that  it  was  necessary  for  the 
state  to  prove  that  fact  In  prosecutions  for 
arson  In  the  third  degr^  as  defined  by  sec- 
tion 4609,  R.  S.  1909,  it  Is  not  necessary 
to  prove  that  the  insurer  is  a  corporation. 
State  V.  Stelnkraus,  244  Mo.  152,  148  S.  W. 
877,  and  cases  therein  dted. 

[2]  II.  It  Is  next  contended  that  the  evi- 
dence is  not  sufficient  to  sustain  the  convic- 
tion. Because  of  the  fact  that  this  Is  the 
important  question  involved  in  this  appeal, 
we  have,  in  the  foregoing  statement  of  focts, 
set  forth  the  evidence  more  in  detail  than 
would  be  necessary  were  the  Insuffldency  of 
the  evidence  not  Involved. 

The  testimony,  as  to  the  odor  of  coal  oil 
in  the  burning  premises  and  the  arrange- 
ment of  the  kindling  about  the  pool  tables, 
would  tend  to  show  that  the  fire  was  caused 
by  a  criminal  agency  rather  than  by  natural 
or  acddental  causes. 

The  evidence  also  tends  to  show  that,  at 
the  time  of  the  fire,  the  insurance  upon  the 
pool  tables  was  in  excess  of  the  price  at 
which  defendant  had  recently  offered  to  sell. 
This  was  some  evidence  of  a  motive  upon 
the  part  of  the  defendant  to  do  the  criminal 
act  There  was  also  some  evidence  that, 
*1f"  defendant  had  gone  with  his  shoes  off, 
he  might  have  been  able  to  go  from  his  room 
on  the  third  floor  of  the  hotel  down  the 
stairway  to  the  second  floor  and  out  through 
the  sample  room  thereon  located,  and  from 
there  down  the  Incline  to  the  alley,  in  the 
rear  of  the  hotel,  without  being  detected  by 
the  nli^t  deA  cnE  tb»  hotel.  This,  at  most. 
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would  only  show  t  posedble  opportunity  the 
defendant  had  to  commit  the  crime  without 
being  detected.  But  Is  the  mere  feet  that 
defendant  had  a  motive  for  causing  the  fir^ 
and  a  possible  opportunity  to  have  carried 
out  such  a  motive,  a  snffldCTt  showing  to 
warrant  the  Jury  In  finding  that,  in  fact,  he 
did  carry  out  snch  motive  and  cause  said 
fire? 

[3]  We  think  that  such  a  showing  Is  not 
sufficient  Evidence  of  motive  Is  admissible, 
as  furnishing  one  link  in  the  chain  of  cir- 
cumstances tending  to  establish  guilt;  but 
mere  showing  of  motive,  uncorroborated  by 
other  facts  and  circnmstances  Inconsistent 
with  innocence,  Is  not  sufficient  prima  fade 
showing  to  authorize  the  Hubmlsslon  of  de- 
fendant's guilt  to  the  jury.  It  would  be  a 
rather  unjust  and  dangerous  rule  that  held 
that  the  mere  showing  of  motive  and  op- 
.portunity  would  overcome  the  presumption 
of  defendant's  innocence  and  establish,  be- 
yond  a  reasonable  doubt,  his  participation  in 
the  criminal  act.  Aside  from  the  showing 
of  a  possible  motive,  there  is  no  other  fact  or 
circumstance  which,  in  any  way,  points  to- 
wards defendant's  guilt.  On  the  other  hand, 
the  state's  own  evidence  tends  to  show  that 
the  defendant  did  not  cause  the  flra  The 
evidence  shows  that  at  about  3  o'clock  a.  m. 
the  flames  burst  out,  suddenly,  Indicating 
the  presence  of  oU  and  therefore  a  quick  fire; 
that  defendant  left  the  pool  hall  at  closing 
time,  in  company  with  some  of  the  state's 
witnesses,  and,  after  an  hour  or  two  of  time, 
all  of  which  is  fully  accounted  for,  the  de- 
fendant entered  the  hotel  at  1  o'clock  a.  m., 
and  did  not  again  leave  the  hotel  until  he  was 
awakened  by  the  nlg^t  clerk  at  8  a.  m.  and 
informed  that  his  pmd  rotnn  was  on  flr& 

It  may  be  admitted  that  tbo  finger  of  sus- 
picion mia^t  point  to  the  defendant;  but, 
as  was  well  said,  in  the  ease  ot  State  t. 
Jones,  106  Mo.  802,  17  S.  W.  866:  "Here 
Btuplclon,  howew  stnmg,  wiU  not  supply 
the  place  of  eridrace,  wh^  Ufa  or  UDerty 
is  at  stake."  Fortbermore:  "TbB  rule  in 
criminal  cases  unquBllfiedly  Is  Oiat  the  bar- 
den  of  proof  never  resbi  on  Uie  accosed  to 
show  his  Innocence  or  to  disprove  the  facts 
necessary  to  establish  crime  with  whicb  he  Is 
charged.  The  defendajUi's  presence  at  and 
his  participation  in  the  corpus  delicti  are 
affirmative  material  fscts  that  the  inosecn- 
tion  must  show  to  sustain  a  conviction." 
Whartim^  Criminal  Evidence  (10th  Ed.)  S 
160a.  In  dlscnsslng  the  weight  to  be  given 
evidence  showing  a  motive,  the  same  learned 
author  says:  *Yrhe  presoice  or  absence  of 
motive  in  cases  depending  wholly  on  cir- 
cumstantial evidence  is  not  a  fac&nr  that  de- 
termines either  the  guilt  or  the  Innocence  of 
the  accnsed.  Proof  of  motive  does  not  es- 
tablish guilt,  nor  want  of  It  establish  inno- 
cence." Id.,  1 878. 

In  the  case  ot  State  t.  Homey,  196  Ho.  48, 


93  S.  W.  1117,  in  discussing  the  snflldency  of 
circumstantial  evidence  to  sustain  a  convic- 
tion of  arson,  the  court,  Kpeaklng  through 
Burgess,  P.  J.,  said:  "It  matters  not  that 
there  was  no  evidence  to  show  tliat  some 
other  person  than  defendant  committed  the 
crime.  That  there  was  opportunity  for  some 
other  to  do  so  cannot  be  gainsaid.  Taking 
all  the  facts  In  evidence,  th^  do  not  even 
make  out  a  prima  fade  case  i^lnst  the 
defendant  He  was  not  shown  to  have  been 
guilty  of  any  Incriminating  act  and  It  re- 
quires stronger  and  more  cogent  drcumstan- 
tlal  evidence  of  his  guilt  than  was  adduced 
upon  the  trial  in  order  to  maintain  the  Judg- 
ment •  •  •  Where  a  dialn  of  circum- 
stances leads  up  to  and  establishes  a  stat^ 
of  facts  inconsistent  with  any  theory  other 
than  the  guilt  of  the  accused,  such  evldenca 
is  entitled  to  as  much  weight  as  any  other 
kind  of  evidence,  but  the  chain,  as  it  were, 
must  be  unbroken,  and  the  fticts  and  dr- 
cumstances  dlsdosed  and  relied  upon  must 
be  irreconcilable  with  the  innocence  of  the 
accused  In  order  to  Jastify  his  conviction. 
In  this  case  there  was  an  entire  absence  of 
one  important  link  in  the  chain  of  evi- 
dence; that  Is,  there  was  no  evidence  that 
the  defendant  was  present  at  the  building  at 
the  time  it  was  fired.  At  most,  the  evidence 
adduced  only  raised  a  suspldon  against  the 
defendant,  and  xaxAes  such  drcnmstances 
no  convidian  for  crime  should  be  allowed  to 
stand." 

All  the  ttteta  and  circumstances  shown  by 
the  state's  evidence  could  exist  and  yet  the 
defradant  be  Innocent  of  any  crime.  The 
evidence  as  a  whole  leaves  too  much  room 
for  doubt  and  mistake  and  does  not  possess 
Buffident  proof  of  guilt  to  authorize  the 
state  to  deprive  defendant  of  his  liberty. 

If  upon  another  trial  the  state  Is  not  able 
to  produce  additional  evidefice  of  defendant** 
guilt,  the  trial  court  should  direct  an  ac^ 
quIttaL 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

BOY,  O.,  coBcnra 

PEB  OUBIAM.  The  foregoing  oDbAon  of 
WILLIAHS,  a,  Is  adopted  as  the  opinion  of 
the  court  All  the  Judges  concur. 


GRIFFITH  T.  WITTKN  et  at 

(Supreme  Court  of  Uisaouri,  Division  No.  1. 

Dec  6,  1913.) 

1.  Wills  (|  104*)  — VALinrrr— Ikdbfikij* 
Will. 

A  will  whidi  Li  so  va^ue  that  the  court 
cannot  by  reasonable  rules  of  constructiim.  de- 
termine testator's  intent  ir  void. 

[Ed.  Note.— For  other  ease^  see  Wills,  Cent. 
Dig.  I  242;  Dec.  Dig.  |  m*] 


*Fw  otliw  CUM  SM  Mune  topic  and  Hotloa  NUHBBR  ia  Deo.  Dls.  *  Am.  Dig.  K«7-Na.  BwIm  h  a«p'r  tadnm 


Digitized  by 


Google 


Mo.) 


OBITFITH  T.  WITmK 


709 


2.  Wills  (1  104*)— OonsTBUcrioN— Void  vob 
UnoKBTAiirrT. 

A  will  recited :  "Knowing  and  Bleve  to  Be 
fn  my  Bite  mind  knowing  tne  codition  I  am 
In  to  Ban  trubel  and  Bxpenc«  I  S.  make  mr 
first  and  r«st  Will  and  Tesament  *  *  *  I 
Will  or  Beaueth  to  toy  sun  D.  $1000  And  I 
•  •  ♦  Will  to  or  Bequeth  to  my  Daughter 
O.  ♦  •  •  flOOO.OO  And  I  •  •  •  Will  or 
Beqaeth  to  my  snn  Z.  •  *  *  fl000.00  to 
Hare  at  my  Death  after  all  Debts  is  paid  and 
funeral  Gzpensea  is  paid  and  Toom  Stone  is 
Pat  to  My  grave  My  household  gooda  to  Be 
sold  and  Personal  Propt;  to  Be  sold  at  Public 
sale  horses  wagon  Bngy  harness  and  some  farm 
Impliments  Plows  and  tools  and  all  grain  on 
band  and  hay  And  the  farm  In  D.  County 
MiBsoari  to  Be  Rented  For  the  term  or  2  years 
to  give  time  to  Be  sold  and  the  G.  County 
Land  to  Be  RcDted  for  2  yean  to  glTe  Time 
to  Be  Sold  After  the  3  children  gets  their 
shers  and  All  Expences  is  Paid  I  *  *  * 
want  or  Will  or  Bequeth  an  Equal  Sbar  to 
Each  Grand  GMld  Iiiving  who  Names  la,"  M 
stated,  "these  all  to  hare  an  E^qnat  Shear  of 
the  Bemaining  Snm  I  apoint  G.  to  Ezicnt  this 
Will  this  is  my  Last  Will  and  Testament  of 

5.  Z.  to  have  all  my  cloths  theae  children  Is 
to  have  their  Shear  as  they  Becom  of  Age  Zach 
to  have  the  pietm«s."  etc.  followed  by  provi- 
sioua  giyinc  the  Bible  and  other  small  items. 
Held,  that  the  will  was  not  void  for  nncer^ 
tainty,  bat  was  sntceptlble  of  constniction,  and 
contemplated  (he  dispocdtion  of  all  of  testator's 
property. 

[Bd.  Note.— For  other  cases,  ase  WlUs,  Cent 
Dig-  I  242;  Dee.  Dir.  I  104.*] 

8.  GoifTKBSION  ({  16*)— DiBIOnON  IH  WZIJ<. 

Testator  intended  that  all  of  his  property 
be  sold  except  the  small  individual  bequests, 
and  reduced  to  cash,  and  that  the  remainder, 
after  paying  the  specified  legacies  of  fl,000  to 
each  of  hia  three  children,  should  be  equally 
divided  between  the  grandchildien  named, 
though  the  word  "children"  was  once  used  in- 
stead of  "granddiildreD." 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Die  SI  2S-37.  52;  Dec  Dig.  |  15.«J 

4.  Wills  (J  440*)  — CoNSTBrcnow  — Testa- 
tam'B  Ihtkht. 

The  principal  rule  in  ooastrolng  wills  is 

to  ascertun  testator's  intent  from  the  whom  iu- 
stTument 

{Ed.  Note.— For  other  cases,  see  Willi,  Gent 
IHg.  I  866;  Dec;  Dig-  I  44a*] 

6w  WILL8  (I  470*)— CONBTBUCnON— COIfSTBTJ- 
XKO  AS  WHOLE. 

Testator's  intention  must  be  ascertained 
from  the  four  comers  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  988;  Dec.  Dig.  f  470.*] 

6.  Wills  (8  488*)— Conbtbuotioh— Explaiw- 
xno  AMBioumis. 

If  a  will  is  BO  ambiguous  as  to  make  it 
difficult  to  ascertain  testetor's  intent  from  Its 
language,  evidence  aliunde  may  l>e  considered.' 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $S  102471025,  1U3S-1036;  DecDig.  1 48a*3 

7.  Wills  ({  440*)— GonsTKncTioif- Pbksukp- 
noHs. 

It  is  presumed  that  testator  intended  to 
dispose  of  his  entire  estate. 

[Ed.  Note— For  other  cases,  see  Wllla.  Gent. 
Dig.  S  965 ;  Dec.  Dig.  |  449.*] 

&  CoNVKBsion  (I  22*)  —  CoKSTBuonon  or 
Will— RECONVEBSioif. 

If  testetor  clearly  intended  that  all  of  his 
estate  be  converted  into  cash  and  distribated 
under  the  will,  eqaity  will  consider  the  rral 


estate  as  money,  bnt  it  mar  be  nconrerted  Into 
land  at  the  elecUon  of  beneficiaries. 

[Ed.  Note.- For  other  cases,  see  Converrion, 
Cent  Dig.  H  66-72 ;  Dec  Dig.  |  22.*] 

9.  GonvEBsiON  (S{  16, 19*)— Tun:  or  Conveb- 

SIOR. 

The  eqaitable  conversion  of  testator's  real- 
ty into  money  continues  antil,  by  the  bene- 
ficiary's election,  there  has  been  a  reconversion, 
which  may  take  place  at  any  time  before  the 
actual  conversion ;  the  constructive  or  equita- 
ble conversion  taking  place  as  of  the  date  of 
the  will  or  testator's  death,  and  the  actual  con- 
version taking  place  as  of  the  date  of  the  sale 
of  the  realty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  tf  28-87,  45-52,  66;  Dec.  Dig.  Si 
16,  19.*] 

10.  GONVEBSIOn  (I  22*>— RtCONVEESION— Ne- 

CESsnr  ov  Blbctiov. 

While  in  case  of  adult  beneficiaries  there 
mast  be  an  election  to  reconvert  the  proceeds 
of  land,  directed  to  be  sold  and  distributed  un- 
der the  will,  into  realty,  a  court  of  equity  may 
make  such  election  for  infimt  benefldaiies  if 
the  infant's  best  Interest  requires  It 

[Ed.  Note.— For  other  eases,  see  ConTCrsion, 
Cent  Dig.  fl  66-72;  Dee.  Dig.  S  22.*] 

Appeal  from  Olrcnlt  Court,  Daviess  Goan- 
ty;  Arch.  B.  Davis,  Judge. 

Action  by  Richard  GriflBth,  Executor, 
against  Orpha  Witten,  Lanra  h.  Shuler,  and 
others  for  the  eonstnietlon  of  a  will.  From 
a  judgment  as  stated,  Lanra  L.  Shuler  ap- 
I)eals.  Affirmed. 

Richard  G.  Griffith  the  daly  qualified  exec- 
utor of  the  last  will  and  testament  of  Jack- 
son Sbuler,  deceased,  brought  this  action  in 
the  drcutt  court  of  Da^-less  county,  to  have 
construed  the  will  of  the  said  Jackson 
Shuler.  The  will  was  drawn  by  the  deceased 
and  18  not  elegant  either  In  diction  or  spel- 
ling. It  reads: 

"WIU  of  JadESon  Shuler  Hla  wm. 

"February  fbe  20  1008  knowing  and  Bleve 
to  Be  In  my  Rite  mind  knowiiv  the  codition 
I  am  In  to  save  trubel  and  Expencs  I  Jack- 
son Sbultf  mako  first  and  Uut  Wm  and 
Tesamoit  knowing  myself  to  Be  sound  Mind 
I  Will  or  Bequeth  to  my  sun  Davled  Shuler 
One  Thousand  Dollars  $1000.00  And  1  Jack- 
son Shuler  Will  to  or  Bequeth  to  my  Daugh- 
ter Orpha  Witten  One  thousan  Dollai-s 
¥1000.00  And  I  Jackson  Shuler  Will  or  Be- 
queth to  my  sun  Zacharlah  Shuler  One 
thousan  Dollars  11000.00  to  Have  at  my 
Death  after  all  Debts  la  paid  and  funeral 
Expenses  is  paid  and  Toom  Stone  is  Put 
to  My  grave  My  household  goods  to  Be  soUl 
and  Personal  Propty  to  Be  sold  at  Public 
sale  horses  wagon  Bugy  harness  and  some 
farm  Impliments  Flows  and  tools  and  all 
grain  on  hand  and  hay  And  the  farm  lu 
Davlss  County  Missouri  to  Be  Rented  For 
the  term  or  2  years  to  give  time  to  Be  sold 
and  the  Grundy  County  Loud  to  Be  Rented 
for  2  years  to  give  Time  to  Be  Sold  After 
the  3  children  gets  their  shers  and  All  Ex- 
pences is  Paid  I  Jackson  Shuler  want  or  Will 
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or  BeqaeUi  an  Equal  Shar  to  Badi  Grand 
Child  Uvlng  who  Names  is  LeUia  Wltten 
and  Heral  J.  ^tten  and  Alford  Wltten  and 
Hob^  Sbuler  and  WUUam  J.  8htiler  and 
Tbelma  Shnler  and  Irean  Sbnler  and  Doris 
Sholer  these  all  to  have  an  Dqnal  Shear  of 
Che  Remaining  Snm  I  Apoint  B.  O.  Orlfflth 
to  BxlCDt  this  Wm  this  la  my  Last  Will  and 
Testament  of  Jackson  Shulw  Zatft  to  have 
all  laj  doQis  these  children  Is  to  hare  their 
Shear  as  they  Becom  of  Ag»  Zadc  to  have 
the  Plctares  and  all  the  BoOkjB  and  Bible 
and  the  Uttle  Bible  Dave  a.  Bed  and  Zack  a 
Bed  and  Ozpha  a  Bed  and  the  Best  of  things 
to  be  sold  at  Public  sale  This  I  sign  knowing 
What  I  Sine  and  Am  in  my  Bite  Mind  and 
Last  Will  and  Teetamoit    Jackaon  8hul». 

•This  Will  Directs  that  the  Bxicnter  glTca 
a  Bond  in  which  case  he  mus  comply  witt  the 
Perrlsions  of  the  Will  and  Give  the  Bond 
Before  he  is  qualified  to  act  as  Bxicator  Also 
the  Timber  land  to  Be  sold. 

"Jackson  Shuler. 

"Nathan  Davlsson. 

•Eugene  Ham." 

The  petition  «f  tb»  plaintiff  sought  Ught 
from  the  trial  court  upon  the  following  al- 
leged uncertain  and  indeOnite  parts  of  tbe 
will:  "That  said  will  is  TttgnOb  uncertain  and 
indefinite  in  this:  (1)  As  to  wh^Her  or  not 
the  will  requires  the  land  belonging  to  said 
Jackson  Shuler  at  the  time  of  his  death  to 
tfe  sold  by  the  executor  after  two  years,  or  at 
any  other  tlme^  and  Qie  iffoceeds  distributed. 
(2)  As  to  whether  or  not  Uie  granchUdren 
muitloDed  In  the  wUl  are  to  receive  all  of  the 
personal  property  after  the  payment  of  the 
legacies  of  91|000  eacdi  to  his  three  children 
named  in  tlie  wia  ^  As  to  whether  or  not 
it  is  the  intent  of  said  will  to  give  to  said 
grandchlldroi,  eadi  the  sum  of  tl,O0O 
out  of  the  personal  property.  (4)  As  to 
whether  or  not,  the  will  requires  the  sale 
of  all  the  land  by  the  executor  after  two 
years,  and  the  OBtrlbutlon  of  the  proceeds  of 
sale  among  the  children  and  grandchildren  of 
said  deceased,  In  any  ratio  or  proportion. 
(5)  As  to  whether  or  not  the  grandchildren 
mentioned  In  the  will  participate  to  any  ex- 
tent In  the  real  estate  or  proceeds  thereof, 
owned  by  the  deceased  at  the  time  of  his 
death.  (6)  As  to  whether  or  not  said  grand- 
cMldren  participated  In  any  part  of  the 
estate  of  said  deceased,  except  personal  prop- 
erty, and  that  only  after  the  payment  of  the 
legacies  of  $1,000  each  to  Orpha  Wltten, 
David  Shuler,  and  Zacharlah  Shuler,  and 
after  payment^  out  of  said  personal  property, 
for  expenses  «f  last  sickness,  tombstone, 
debts,  and  costs  of  administration.  This 
plaintiff  further  says  that  a  dli^uto  has  aris- 
en between  the  heirs  and  legatees  under  said 
will  as  to  the  construction  thereof  In  the  par- 
ticulars above  set  forth,  and  that  a  farther 
question  has  been  raised  as  to  the  right  of 
this  executor  to  distribute  and  pay  to  the 
dsXendant  Laura  L.  Shulw,  the  widow  of 


Davis  Shuler,  deceased,  the  diare.  If  any,  or 
any  part  Qiereof.  of  said  David  Sbnlw  In 
said  estate;  that  the  defendanto  are  legatees 
and  beneficiaries  under  said  will,  and  are  the 
sole  persons  named  therein  as  sudi;  tbat 
thfi7  constitute  all  of  the  diildren  and  grand- 
children, heirs,  devisees,  and  l^tees  of  said 
Jac&aon  Shuler,  deceased;  that  by  reason  of 
the  vague,  Indefinite,  and  uncertain  provi- 
sions of  said  will,  and  of  the  difterence  and 
disputes  that  have  arisen  concerning  the 
consideration  thereon,  this  plaintiff  cannot 
proceed  with  the  administration  of  said  es- 
tate, and  the  distribution  of  the  asseto  there- 
of witliout  the  construction  of  said  will  and 
the  guidance  and  direction  of  this  court." 

Under  12ie  evidence  it  appears  that  this 
will  was  duly  probated,  and  the  inventory  of 
the  estate  shows  personal  iHroperty  to  the 
anwunt  of  |8,00a  Outside  of  this  fOxmal 
proof  the  case  was  submitted  upon  the  will 
and  the  following  admissions:  *'It  is  ad- 
mitted that  Jackscm  Shuler  died  on  Apxil  6, 
1908.  It  is  admitted  that  Bichard  G.  Griffith 
is  the  duly  named,  appointed,  qualified,  and 
acting  executor  of  the  will  of  Ja<&son  Shuler, 
deceased.  It  is  agreed  that  at  Uie  time  of  bla 
deatli  JadEsou  Shula  was  the  owner  of  187 
acres,  more  or  less,  in  Daviess  county,  Mo, 
desciibed  as  follows:  The  B.  %  of  the  S.  W. 
^  ot  section  11,  township  91,  range  26,  and 
the  W.  %  of  tlie  S.  B.  %  of  section  11,  town- 
ship 81,  range  26;  in  Daviess  county,  Mo., 
also  a  strip  10  rods  wide,  commencing  in  the 
southwest  comer  of  the  R  H  of  the  S.  W.  ^ 
of  section  11,  township  61,  range  26,  and  run- 
ning north  far  enough  to  make  7  acres;  In 
all  167  acres,  more  or  less.  In  Daviess  county; 
and  the  following  described  land  in  Grundy 
county.  Mo.:  twenty-four  acres  sltaated  In 
the  N.  W.  %  of  the  N.  W.'%  of  section  16. 
town^p  61,  range  25.  Timber  laod  in 
Orundy  county.  In  section  8,  township  61. 
range  26,  containing  14.61  acres,  more  or  lees. 
It  is  admitted  that  at  the  time  of  his  death, 
Jadcson  Shuler  was  possessed  of  personal 
property  ef  the  value  of  between  $7,000  and 
$8,000.  It  is  admitted  that  the  wife  of  Jack- 
son Shuler  was  dead  at  the  time  of  his  death; 
that  he  left  surviving  him  three  children, 
Orpha  Wltten,  a  daughter,  David  Shuler  and 
Zacharlah  Shuler,  his  two  sons.  It  is  admit- 
ted that  David  Shuler  died  after  the  death  of 
his  father,  and  that  David  Shuler  had  no 
children.  It  Is  admitted  that  Orpha  Wltten 
was  the  wife  of  Harry  Witten,  and  had  three 
children  only;  that  Is  to  eay,  Letha  Witten, 
Harold  J.  Wltten,  and  Alfred  Wltten.  It  Is 
admitted  that  Zacharlah  Shiller  bad  five 
children  only ;  that  is  to  say,  Hobart  Shuler, 
William  J.  Shuler,  inielma  Shuler,  Irene 
Shuler,  and  Doris  M.  Shuler;  and  it  is  fur- 
ther admitted  that  the  name  appearing  to  be 
Orean  or  Irean  In  the  will  Is  identical  with 
Irene  Shuler,  and  that  tberd>y  the  testotor 
intended  to  name  his  grandchild,  Irene 
Sfaul^.  It  is  admitted  that  Jackaon  Shuler 
left  surviving  him  no  other  children  or  de* 
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seen  dan  tA  of  a  deceased  dbUd;  that  the  chll- 
dren  of  Orpha  Witten  and  Za  chart  ah  Shuler, 
aforesaid,  were  and  are  his  only  srandchll- 
dren.  It  la  admitted  that  Letha  Witten, 
Harold  J.  Witten,  Alfred  Witten,  Hobart 
Shuler,  William  J.  Shuler.  Thelma  Shuler. 
Irene  Shuler,  and  Doris  A.  Shuler  are  all 
minors,  under  legal  age;  that  all  parties, 
plaintiff  and  defendants,  In  this  case  Uve  in 
DaWesa,  Harrison,  and  Onindy  counties,  Mo. 
It  is  admitted  that  David  Shuler  died  with- 
out Issue,  leaving  a  will,  bj  the  terms  of 
which  all  of  his  property  passes  to  his  wife, 
Laura  L.  Shuler.  It  Is  admitted  that  a  con- 
troversy has  arisen  between  the  legatees  and 
executor  and  between  the  legatees,  as  be- 
tween thonselves,  as  to  the  construction  of 
this  wilL  It  is  admitted  that  the  Heral  J. 
Wltteu,  as  written  in  the  will  of  Jackson 
Shuler,  means  and  was  intended  for  Harold 
J.  Witten;  and  it  Is  admitted  that  the  name 
Alford  Witten,  written  In  the  will,  was  in- 
tended for  and  ought  to  be  Alfred  Witten,  and 
that  the  name  Robert  Shuler  was  iutended 
to  be  and  should  be  Hobart  Shnler.  It  is 
admitted  that  where  the  name  Doris  M. 
Shuler  appears  In  the  will.  It  was  intended  to 
be  and  ought  to  be  Doris  A.  Shnler.  It  Is 
admitted  that  at  the  time  of  making  the  will 
in  evidence  Jacbson  Shuler  was  on  equally 
friendly  terms  with  aU  his  <^dren  and 
grandchildren  named  as  beneficiaries  in  said 
wllL" 

By  its  Judgment  the  drcalt  court  tbns  ctm^ 
stmed  said  will: 

"^e  court  finds  that  said  Jackson  ^nler 
Intended  by  his  last  will  and  testament  to 
and  that  be  did  bequeath  to  David  Shnlo', 
his  son,  $1,000  and  one  bed;  that  he  intended 
to  and  did  bequeath  to  Orpha  L.  Wlttoi,  his 
daughter,  $1,000  and  one  bed;  that  he  in- 
tended to  and  did  bequeath  to  Zacharlah 
Shuler  $1,000  and  all  the  clothing  of  said 
Jackson  Shuler  and  his  idctures  and  his 
books  and  two  Bibles  and  one  bed;  tJiat  all 
the  rest,  residue  and  remainder  of  his  per- 
sonal  proper^  after  payments  of  debts,  fu- 
neral expenses,  and  a  monument  ot  tomb- 
stone for  bis  grave  and  tba  cost  of  adminis- 
tration and  the  legacies  aforesaid  was  by 
said  Jackson  Shnler  Intended  to  be  bequeath- 
ed, and  be  did  by  said  will  bequeath  such 
rest,  reeldue,  and  remainder  to  Us  grands 
children,  Letha  Witten,  Harold  J.  Witten, 
Alfred  Witten.  Hobert  Shnler,  William  J. 
Shnlw,  share  and  share  alike,  that  Is  to  say, 
ime-^^tti  to  each. 

"The  court  further  finds  that  the  said  last 
wlU  and  testament  of  said  Jackson  Shulo', 
deceased,  does  not  authorise  the  lesl  estate 
iMlongiiv  to  him  at  the  time  of  bis  death  to 
be  sold  by  the  executor;  that  said  executor 
haa  no  power  uaSst  said  will  to  sell  the 
same;  that  said  Jackson  Shnlw  intended  by 
his  said  will  and  testament  and  did  thereby 
devise  all  the  real  estate  of  which  he  died 
seised  to  his  said  grandchildren,  to  wit,  Letha 


Witten,  Harold  J.  Witten,  Alfred  Witten,  Ho- 
bert Shuler,  William  J.  Shuler,  Thelma  Shul- 
er, Irene  Shnler,  and  Doris  M.  Shuler,  share 
and  share  alik^  that  Is  to  say,  one-eighth  to 
each  of  them. 

"It  is  therefore  ordered,  adjudged,  and  dfr 
creed  by  the  court  that  said  last  will  and 
testament  of  said  Jackson  Shnler,  deceased, 
be  and  the  same  Is  hereby  construed,  defined, 
and  adjudged  to  be  in  accordance  with  the 
filings  aforesaid;  that  David  Shuler,  son  of 
said  Jackson  Shuler,  take  under  said  will  the 
legacy  therein  provided  of  $1,000  and  one 
bed;  that  his  daughter  Orpba  L.  Witten  take 
under  said  will  the  legacy  therein  provided 
for  her  of  $1,000  and  one  bed ;  that  his  son 
Zacharlah  Shuler  take  under  said  will  the 
legacy  therein  provided  of  $1,000  and  all  the 
clothing  of  said  Jackson  Shuler  and  Ms  pic- 
tures and  books  and  two  Bibles  and  one  bed ; 
that  Blchard  O.  Griffith,  executor  of  the  last 
will  and  testament.  Is  ordered  and  directed 
by  the  court  to  pay  to  said  David  Shnler,  Or- 
pha L.  Witten,  and  Zacharlah  Shuler  or  their 
legal  heirs  or  legal  representatives  the  lega- 
dee  aforesaid. 

"It  Is  further  ordered  by  the  court  that  the 
debts  of  said  Jacteon  Shnler.  if  any,  his 
funeral  expenses,  and  a  monument  or  tomb- 
stone for  his  grave,  and  the  costs  of  admin- 
istration of  his  estate,  shall.  In  addition  to 
the  legacies  aforesaid,  be  paid  and  defrayed 
out  of  the  personal  property  belonging  to 
said  estate.  If  sufficient,  thereto,  by  said  ex- 
ecutor, and  that  the  rest,  resldn^  and  remain- 
der of  said  personal  property  after  having 
paid  the  debts,  funeral  expenses,  for  a  monu- 
ment or  tombstone  for  the  grave  of  said  Jack- 
son Shuler,  and  the  cost  of  administration  of 
his  estate  and  the  l^ades  aforesaid,  shall 
by  said  executor  be  paid  to  and  distributed 
among  the  grandchildren  of  said  Jackson 
Shuler,  deceased,  to  wit,  Hobart  Shnler,  Wil- 
liam J.  Shuler,  Thelma  Shuler,  Irene  Shuler, 
Doris  M.  Shnler.  Harold  J.  Witten,  Alfred 
Witten,  and  Letha  Witten,  share  and  share 
alike;  that  Is  to  say,  one-eighth  to  each. 
And  it  Is  farther  ordered  by  the  court  that 
upon  OiB  expiration  of  two  years  f^om  the 
date  of  Qie  death  ot  said  Jackson  Shnler  he 
shall  turn  over  all  of  the  real  estate  of  which 
said  Jackson  Shulor  died  seised  to  the  grand- 
children of  said  Jackson  Shnler,  deceased, 
to  wit,  Letha  Witten,  Harold  J.  Witten.  At 
fred  Witten,  Hobert  Shnler,  William  J.  Shul- 
er, Thelma  Shuler,  Irene  Shuler,  and  Doris 
M.  Shuler,  who  shall  take  said  real  estate 
share  and  share  alllra,  tliat  is  to  say,  one- 
eighth  to  each,  and  It  is  fortlier  oxdaied  by 
the  court  that  the  cost  of  this  proceeding  be 
taxed  against  and  paid  by  the  estate  of  said 
JadOBon  Shuler,  deceased." 

All  of  the  defendants  seem  satisfied  with 
the  Judgment  nli^  ezc^  Lanra  L.  Sfanlo', 
the  widow  of  David  Shnler,  who  has  ^peal- 
ed.  She  filed  a  separate  axuawer,  but  its 
terms  need  not  be  set  out  further  than  to 
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sar  that  It  vatOxieiLUj  nlses  the  anestions 
arged  by  li»  In  tUfl  eowt  This  states  the 
•rase. 

John  O.  Leopard  and  Alexander  &  Al^an- 
der,  all  of  Gallatin,  for  appellant  A.  6. 
Knight,  ot  Trenton,  tat  reapcmdaita  fflioler 
and  others. 

OIU.TBI8,  J.  (after  etMliic  Uie  facta  as 
above).  I.  lAnra  L.  Sholer,  the  aKteallng  de- 
fendant Is  the  wife  and  devisee  by  last  wlU 
of  the  son  David  Shnlw,  who  died  after  the 
father,  Jackson  Shuler.  She  contmds  (1) 
that  the  purported  will  Is  so  dens^  dark,  and 
vagne  as  not  to  be  snsc^tible  of  constmc- 
tlon,  and  tiiat  by  reason  of  this  fact  it  Is  v(Ad, 
and  (2)  that  If  suscqttiUe  of  eonstnictlon. 
It  dKmId  be  80  constnud  as  to  leave  Jackson 
Sholor  die  intestate  as  to  his  real  estafea 
These  are  the  two  principal  contentions  raid- 
ed by  her  answer,  and  upon  that  pleading 
and  the  admitted  &cts  she  seeks  onr  Judg- 
ment 

[1,  2]  If;  as  a  fact,  a  paper  writing  pnr^ 
porting  to  be  the  last  will  and  testament  of 
a  person  la  so  vague,  ind^nlt^  and  nncer^ 
tain  that  a  court  cannot  1^  reasonable  rules 
of  constmctlon,  determine  the  real  Intent  and 
purpose  of  the  deceased,  then  snch  paper 
writing  dioald  be  declared  void.  The  legal 
proportion  urged  by  appellant  this  court 
has  and  will  recognise,  but  a  snfflolent  answer 
here  is  that  we  think  this  will  snsceptible  of 
coDstructioD.  It  reveals  the  illiteracy  of 
the  writer,  but  in  It  all  we  think  there  Is  a 
well-defined  purpose  expressed,  and,  more, 
that  Buch  purpose  contemplated  the  disposi- 
tion of  all  bis  property.  We,  therefore,  de- 
cline to  follow  Uie  lead  of  appealing  defend- 
ant to  declare  the  paper  writing  void. 

[3-8]  II.  Now  going  to  the  Instrument  itselt 
what  was  the  intent  of  the  testator?  The 
cardinal  principle  of  will  construction  Is  to 
get  the  real  Intent  and  purposes  of  the  testa- 
tor. These  must  be  gathered  from  the  In- 
strument Itself,  if  such  be  possible,  but  In  so 
gathering  the  intent  and  purpose  of  the  tes> 
tator  the  whole  Instrument  must  be  consid- 
ered. It  must,  in  other  words,  be  considered 
from  its  four  comers.  Of  course,  ambiguity 
appearing.  If  there  is  trouble  in  getting,  at 
the  Intent  from  the  instrument  itself,  then 
pertinent  matters  aliunde  may  be  considered 
in  determining  the  intent  These  fixed  rules 
of  construction  cannot  be  again  raised,  and 
citation  of  cases  would  be  but  to  Incumber, 
rather  than  to  elucidate,  an  opinion. 

[7]  Reverting  to  the  instrument  Itself.  It 
is  true  there  is  not  a  punctuation  mark 
throughout,  yet  there  is  a  rather  mixed  use 
of  capital  letters,  which  ^ves  us  some  Idea 
of  the  be^nning  and  ending  of  sent«ices. 
From  the  Instrument  It  Is  clear  to  our  minds 
that  the  purpose  of  the  testator  was  to  dis- 
pose of  all  his  propertr,  both  real  and  per- 
sonal. We  are  further  Impressed  with  the 
Idea  that  the  testator  bad  In  ndnd  the  sale  of 


bis  real  estate,  althouifr  tfatfe  are  no  express 
words  directing  the  executor  to  seU.  The 
instrumrat  says:  "And  the  farm  in  Davlss 
County  lAiBsourL  to  be  Rented  For  the  term 
of  2  years  to  give  time  to  be  sold  and  the 
Grundy  County  Land  to  Be  Rented  for  2 
years  to  give  Time  to  Be  Sold."  Again  at 
the  close  of  the  will  are  the  words  "the  Tim- 
ber land  to  Be  sold."  The  admitted  facta 
show  that  tbere  were  farm  lands  in  both. 
Grundy  and  Daviess  conntlea,  and  that  then 
was  also  a  small  tract  of  tlmbw  land.  Tak- 
ing these  expressions  In  the  will  as  Indicativa 
of  a  purpose,  it  appears  to  ns  that  the  Idea 
of  the  testator  was  to  reduce  all  bis  belong- 
ings, except  the  small  individual  bequests,  to 
cash,  and  then,  after  paying  the  spedfled 
l^des  of  fl,000.  to  each  of  his  three  chll- 
dr^  and  the  expenses  ot  the  administration, 
debts,  and  tombstone  cost,  the  residue  staonld 
be  equally  divided  between  the  eight  grand- 
children named,  such  grandchildren  to  have 
their  respective  shares  as  they  reaf^ed  th^ 
maturity.  It  is  true  that  he  used  the  word 
"chUdreu"  In  one  place,  when  he  ahoald  liave 
said  granddhlldrra,  but  the  entire  context 
shows  that  he  was  speakli^  of  granddiUdren. 
Mot  only  does  the  context  so  speak,  but  ali- 
unde it  anwars  that  there  were  none  of  his 
own  children  under  age^  and  lie  must  have 
used  the  word  "children"  for  grandchildren, 
having  reCsrenoe  by  the  use  of  each  words 
sol^  to  Uw  agea  of  the  beneOclaiieBi  rather 
thasL  t3ie  exact  reiationsl^  to  him.  It  as 
we  think,  the  purpme  of  the  testator  was  to 
dispose  of  his  entire  estate^  then  does  the 
Judgment  nisi  soffidently  effectuate  that  pur- 
pose, and  ahng  tSia  lines  of  distriliaticm  uSton 
indicated?  We  tbiHk  so.  That  testator  had 
in  view  the  dit^oeltion  of  Ida  whole  estate  la 
evident  from  Us  expressed  Idea  that  tbere 
should  be  a  sale  of  it  at  Qie  end  of  the  two 
years  of  rental  period.  If  he  contemplated 
the  sale  of  his  landa  and  personal  property, 
and  thus  the  redaction  of  his  entire  estate  to 
cash,  it  thm  becomes  evident  that  he  (mly 
desired  Ma  own  children  to  have  the  sum  of 
¥1,000  each  out  of  bis  estate,  leaving  the  resi- 
due of  the  aiUre  estate  to  be  divided  among 
his  eight  grandchildren.  We  cannot  agree 
with  counsel  for  appellant  when  they  say 
that  there  Is  nothing  upon  the  face  of  this 
will  to  indicate  the  Intent  of  the  testator  to 
dispose  of  his  entire  estate.  Why  talk  about 
selling  the  land  at  all.  If  there  was  no  pur- 
pose to  dispose  ot  the  land  by  the  will?  We 
are  not  even  driven  to  the  principle  which  usu- 
ally accompanies  wills ;  1.  e.,  that  It  is  presum- 
ed in  the  constructloD  of  wills  that  the  testa- 
tor intended  to  dispose  of  his  entire  estate.  Te- 
brow  V.  Dougherty,  206  Mo.  loc.  dt  321,  1(B 
S.  W.  985,  and  cases  dted  therein.  In  the 
instrument  before  ns,  awkwardly  drawn  as  it 
is,  we  have  clearly  expressed  ideas  of  dis- 
posing ot  the  entire  estate,  and  for  the  pur- 
pose ot  the  entire  estate,  and  for  the  purpose, 
as  eq»reesed  in  the       '*to  save  trubel  and 
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Sxpwce."  The  apemng  and  capitalization 
may  be  bad,  but  the  idea*  are  good. 

[t]  IIL  The  trial  court  held  that  there  was 
no  power  In  the  executor  to  sell  real  estate. 
There  Is  no  aqprees  power  gtven,  althoi^  the 
lutKit  of  tbB  testator  la  clear.  In  such  case 
was  Uie  trial  court  right  In  deereebuc  the 
real  estate  to  belong  to  the  grandchildren? 
We  are  incUned  to  the  view  that  this  part  of 
Oie  decree  can  be  upheld  npon  the  do<^rine 
of  eanltable  conTerslon.  In  othw  words,  If 
it  Is  clear  that  the  testator  Intended  that 
all  his  estate  be  converted  Into  cash  and  tben 
distributed  nnder  the  wUl,  then  In  equity  the 
real  estate  will  be  considered  as  cash  for  the 
purpose  of  the  will,  and  rectrnverted  into  land 
at  tile  option  or  election  of  the  braeflctarles. 
Nail  ▼.  NaU,  24S  Mo.  loc.  dt  266,  2S7,  147 
S.  W.  1006. 

In  Harris  t.  Ingalls,  74  N.  H.  342,  68  AtL 
loe.  dt  36,  it  is  said:  "If  he  nnd^tood 
his  order  to  the  executors  impliedly  imposed 
upon  them  the  duty  of  couTertlng  his  real 
estate  Into  rncmfiy  as  a  st^  necessarily  to  be 
takm  In  dividing  the  property  Into  four  equal 
parts,  the  order  with  the  implied  power  of 
sale  operated  in  eqnlty  to  convert  the  prop- 
erty from  realty  to  personalty  (Perkins  t. 
Couf^ilan,  148  Mass.  30,  IS  N.  E.  600;  Salis- 
bury T.  Slade.  160  N.  Y.  278,  288,  64  N.  E. 
741,  and  authorities  dted ;  Peofleld  t.  Tower, 
1  N.  D.  216.  46  K  W.  413).  and  the  use  of 
the  word  'bequeath*  was  technically  correct" 
And  In  the  same  case,  at  page  343  of  74  N. 
H.,  at  page  87  of  68  AtL.  it  la  further  said: 
*^pon  all  the  facts  now  presented,  it  appears 
reasonably  dear  that  the  testator  Intended, 
br  the  provisions  of  the  will,  to  Impose  npod 
the  executors  the  duty  of  converting  the 
resldne  of  the  property,  real,  personal,  and 
mind,  into  money  as  a  necessary  Incident  of 
Its  divlalon  Into  four  equal  parts,  and  the 
dutr  of  distributing  the  parts  among  the  leg- 
atees as  set  forth  in  the  restdnary  dause  of 
the  will;  and  the  plaintLffs  are  so  advised. 
As  was  said  In  the  former  opinion,  If  the 
legatees  all  prefer  to  take  the  real  estate  and 
tuM  it  In  common,  and  so  elect  the  executors 
will  not  violate  their  duty  by  allowing  the 
legateee  to  so  take  the  property.  Indeed.  If 
the  l^tees  are  all  sui  Juris.  It  would  seem 
that  they  have  the  r^bt  to  elect  to  reconvert 
tibe  property  to  real  estate.  Sears  v.  Choate, 
146Ma8&  896.15N.  B.  786, 4  Am.  St  Rep.  320; 
Greenland  v.  Waddell,  116  N.  T.  234,  22  N.  £}. 
807.  16  Am.  St  Rep.  400;  Mellen  v.  Hdlen. 
180  N.  T.  210,  34  N.  Bl  926;  Huber  v.  Donog- 
hne,  49  N.  J.  Bq.  125.  23  AtL  486;  Lash  v. 
Lasb,  20e  lU.  006,  70  N.  EL  1040;  BoUnd  v. 
Tiemay.  118  Iowa,  69,  91  K.  W.  836;  Bauk 
of  DkULh  T.  Rice,  143  CaL  265,  76  Pac.  1020. 
101  Am.  8t  R^p.  118;  Craig  v.  LesUe.  3 
Wheat  563,  4  Sd.  400;  Poul  Bq.  Jur. 
par.  1176;  1  Sto.  Sq.  Jnr.  par.  70S."  This 
Harris  Case  In  some  respects  is  very  much 
like  the  case  at  bar.  In  the  case  at  bar  there 
Is  a  direction  to  pay  eadi  of  the  childrea 
91,000^  bat  these  bequests  are  not  restricted 


to  the  sale  of  Gie  personal  property.  Under 
this  will,  had  the  personal  property  proven 
InsuflSdent  tbwe  can  be  no  question  that 
such  Iflgades  could  have  been  paid  out  of 
the  real  estate,  and  this  is  an  additional  dr- 
cnmstanoe  tending  to  show  an  tntut  on  the 
part  of  the  testator  to  have  his  real  estate 
sold,  but  only  a  slight  drcumstance  when  we 
go  to  the  inoof  aliunde  as  to  the  value  of 
the  personal  estate.  But  going  back  to  the 
doctrine  of  "equitable  conversion"  and  "re- 
eonverslon  1^  dectlon"  It  Is  suffldent  to  say 
that  the  facts  of  this  case  bring  the  decree 
of  the  chancellor  below  well  within  the  limits 
of  the  rule  as  to  "equitable  conversion"  and 
"reconversion  by  election"  as  discossed  and 
held  In  NaU  v.  Nail,  supra.  If,  as  we  hold, 
the  wUl  contemplated  the  sale  of  the  real 
ratatcb  then  there  was  a  conv^Bion  tn  equity 
of  the  land  Into  money  at  the  death  of  the 
testator. 

In  the  case  of  Chl^  v.  Ives.  2  Neb.  (Unof.) 
888,  90  N.  W.  loc.  dt  754,  It  Is  said:  "It 
seems  dear  that  the  will,  by  a  fiilr  construc- 
tion of  its  terms,  and  every  Implication, 
worked  en  equitable  conversion  of  the  real 
estate  of  the  testator  into  money.  Clark  v. 
Clark  [46  S.  O.  230]  24  8.  BL  202.  57  Am. 
St  Sep.  676;  Farmer  v.  Spell,  11  Rich.  Eq. 
{S.  C]  641;  Hoore  v.  Davidson.  22  8.  C.  04; 
Jaudon  v.  Ducker,  27  S.  G.  286,  3  S.  B  466 ; 
Penfield  v.  Tower  [1  N.  D.  216]  46  N.  W.  413; 
Dodge  V.  WUliams,  46  Wis.  70,  1  N.  W.  92, 
50  N.  W.  1108;  Chandlw's  Api>eal,  34  Wis. 
606:  Dodge  v.  Pond,  23  N.  T.  69;  Craig  v. 
LesUe,  3  Wheat  563,  4  L.  Ed.  460;  Bank 
V.  Paulsen,  67  Neb.  717,  78  N.  W.  303;  1 
Pom.  Bq.  Jur.  p.  413.  The  learned  judge  of 
the  district  court  was  therefore  mistaken  In 
his  construction  of  the  will,  and  his  view  of 
the  law  to  be  applied  to  Its  provisions.  We, 
therefore,  hold  that  under  the  will  In  question' 
there  was  an  equitable  conversion  of  the 
testator's  real  estate  Into  money  at  the  time 
of  bis  death."  The  will  nnder  constmctlon 
in  this  case,  like  the  case  at  tHur.  contained 
no  express  power  or  direction  to  sell,  bnt 
left  the  intent  to  be  gathered  from  the  con- 
text It  will  be  observed  the  court  held  the 
equitable  conversion  to  have  been  of  the  date 
of  the  testator's  death. 

In  Becker  v.  Chester,  116  Wis.  116,  91  N. 
W.  loc.  dt  96,  the  Wisconsin  court  thus  puts 
it:  "The  general  prindples  to  be  satisfied  In 
determining  whether  equitable  couverslon  of 
personal  property  into  realty  or  realty  into 
personalty  was  wrong  In  any  given  case  are 
too  well  understood  to  call  for  any  extensive 
discussion  of  them.  Bquity  deems  that  done 
which  ought  to  be  done.  Therefore,  if  a  tes- 
tator, in  a  valid  testamentary  way,  unmis- 
takably directs,  expressly  or  by  unmistakable 
implication  that  his  real  estate  shall  be  treat- 
ed in  the  administration  of  his  estate  as  per- 
sonalty, equity  will  deem  that  pnriwse  Im- 
pressed upon  the  property  Immediately  upon 
the  taking  dfect  of  the  will,  and  rules  re- 
garding personal  property  will  govern."  To 
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Uke  effect  are  haOi  t.  Lash,  200  HL  (!D5, 
70  N.  B.  1040.  and  Starr  t.  WiUoughby,  218 
IlL  48S.  75  N.  E.  1029,  2  L.  R.  A.  (N.  S.)  628. 

[I]  The  "equitable  conversion"  of  the  real 
estate  Into  money  continaes  tintll  soch  time 
as'tiiwe  Is  an  actoal  convereton,  or  until  by 
election  there  has  been  a  "reconrerslon.'' 
This  reconrerslon  may  take  place  at  any  time 
prior  to  the  actual  conrerslon.  The  oonstruc- 
tive  conTWslon  or  "equitable  conversion"  la 
as  of  date  of  the  wHI  or  death  at  testator; 
the  actual  ctmvoslon  is  as  of  the  date  of  the 
sale  of  the  real  esbite.  Nail  v.  Nail,  supra, 
and  eases  therein  reviewed. 

[II]  As  stated  in  the  Nail  Case  the  recon- 
version may  take  place  at  any  time  dorli^ 
the  period  of  constructive  conversion,  and 
prior  to  actnal  ocmversion.  In  the  ease  of 
adults  thwe  must  be  an  Section,  but  this 
election  may  come  at  any  time  b^re  actual 
conversion.  In  the  case  of  Infants,  as  here, 
the  court  of  equity  may  make  the  election 
for  th«n,  if  the  necessities  of  tlie  case  so 
require  it,  and  the  Interest  of  the  minors 
would  thereby  be  best  subserved.  In  the 
instant  case  the  reel  beneOdaries  are  tb» 
tii^bt  minors.  Und»  the  will  and  the  show- 
ing made  in  this  case^  they  would  be  entitled 
to  all  the  proceeds  of  this  land.  If  it  were 
sold.  Under  such  facts  the  trial  court  had 
the  power  to  elect  for  them  to  reconvert  the 
property  Into  land  and  decree  that  they  so 
hold  it  Upon  this  theory  of  the  law  the 
Judgment  nisi  Is  correct 

Let  the  Judgment  be  affirmed.  All  ooncor. 


FITZFATRICE  t.  GABYBR  «t  aL 
(Supreme  Cktnrt  of  Missouri.  DlTislon  No.  1. 
Dec.  6.  1913.) 

1.  Bjeotueitt  (St  16,  IS*)— Right  or  Action 
— Pbzob  Possession  and  Oubteb. 

Under  Rev.  St  1809,  |  2382,  proTidiu^  that 
ejectment  may  be  maintained  by  a  plaintitF  le- 
^Ily  entitled  to  possesaioD,  aod  section  238S. 
providing  tbat  sucb  action  shall  be  brought 
asainst  the  person  in  possessioo  of  the  premises 
claimed,  prior  possession  by  plaintiff  and  ouster 
by  defendant  are  not  prerequisites  to  the  rtcht 
to  maixttaiu  ejectment 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dif.  U  30-CL,  eO-TdVliit,  Dig.  SI  16, 
18.*] 

2.  Bjkothint  (SS  66,  66*)— PrriTioN— SuvFi- 
ciBMCT—"  Withhold.  " 

In  view  of  Rev.  St.  1000,  f  2388,  requiring 
that  ejectment  shall  be  conducted  as  other  civ- 
il action^  except  as  otherwise  provided,  and 
section  1794,  requiring  the  petltioa  in  civil  ac- 
tions to  contain  a  plain  and  concise  statement 
of  the  facts  relied  on,  and  under  section  2387, 
providing  that  it  shall  be  sufficient  for  the  peti- 
tion in  ejectment  to  aver  that  on  a  stated  day 

Slaintiff  was  entitled  to  possession  and  that 
efendant  afterwards  on  a  stated  day  entered 
into  such  premises  and  unlawfully  withholds 
possesalon  ot  same  from  plaintiff,  a  petition, 
stating  that  plaintiff  on  a  certain  day  was  the 
owner  of  the  premises  and  entitled  to  possea- 
sion  of  the  same,  and,  bciog  so  entitled,  aefend- 
ant  afterwards  on  a  stated  day  unlawfully  with- 
holds from  plaintiff  the  possession,  was  not  in- 


sufficient as  sgalost  an  objection  that  it  failed 
to  state  tbat  on  the  very  day  the  salt  was  filed 
plaintiff  was  entitled  to  poeseaslon.  and  defend- 
ants were  then  nnlawfoUy  withholding,  said 
possesion  from  plaintiff;  the  word  ^*with- 
holds,"  as  used  in  the  petitlan  implying  that 
defendant  Is  retaining  in  bis  own  posiasriwi 
that  which  plaintiff  claims. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent  Dig.  S{  165-174,  176-179;  Dec.  Dig.  U 
66,  66.» 

For  other  definitloM,  see  Words  and  Phtaass, 

VOL  8,  p.  7487.1 

8.  Affbai.  and  Ekbos  <|  108^— Onnonoir  to 

DSFECTIVX  PZ^DINO— WAIVU. 

Under  Rev.  St  1808,  S  2118,  els.  8.  9,  14. 
providing  that  a  judgment  shall  not  be  re- 
versed on  account  of  want  of  anv  allegatioas 
in  the  petition  for  omission  of  which  a  demur- 
rer cotOd  have  been  sustained,  or  for  want  of 
any  allegation  without  proving  which  the  triers 
ought  not  to  have  been  given  the  verdict  or 
for  any  other  default  of  the  parties  by  which 
neither  party  Is  prejudiced,  wbere  an  objection 
that  the  petition  in  ejectment  defectively  al- 
leged that  defendant  was  retaining  posseBsfim, 
was  not  called  to  the  court's  attention  by  de- 
murrer or  by  (Ejection  to  the  entry  of  judg- 
ment, so  that  the  defect  could  be  remedied  by 
amendment,  defendants  could  not  present  sucn 
objection  on  appeaL 

[Ed.  Note.— For  othw  caae^  sea  Appeal  and 
Bmr.  Cent  Dig.  fS  mfr^^U288,  mD;  Dee. 
Dig.  1 103.*] 

Appeal  from  Clrcnlt  Cour^  Uvlngatoa 
County;  ArclL  B.  Davis,  Judge. 

Action  by  William  A.  Fltzpatrldt  against 
William  It.  Garver  and  another.  From  Judg- 
ment for  plaintiff,  defendant  Catherine  H. 
Garver  appeals.  Affirmed. 

This  suit  wu  begun  In  the  drcnit  court 
for  Livingston  county  by  the  flUng,  on  March 
IS,  1M8;  of  the  petition,  which,  omitttng  the 
slgnatnxe^  is  as  foUows:  TlalntUt  states 
that  on  tSie  26th  di^  of  January,  1900^  he 
was  the  ownor  of  and  entitled  to  the  posses 
slon  of  that  part  ot  block  8  of  the  original 
(Orin  Garvin's)  survey  of  the  dty  of  Chllll- 
cothe,  Mo.,  beginning  02  feet  west  of  the 
southeast  comer  of  said  blodc,  thence  west 
63  feet  to  the  property  of  Carrie  Shirley; 
thence  north  141  feet;  thence  east  02  feet; 
thcoce  south  141  iSset  to  t3ke  idace  of  be- 
ginning, being  the  north  OAb  of  Cockier  street 
— and  being  so  entitled  to  the  possesslim 
thereof^  tlie  defendants  afterwards,  on  the 
27th  day  of  January,  1909,  unlawfidly  with- 
holds frmn  idalntllt  the  posseralon  of  said 
premises  to  his  damage^  in  the  sum  of  9B0. 
Plain tift  states  that  the  monthly  rents  of 
said  xmonlBeB  Is  916.069&  per  month.  Where- 
fore^  he  prays  judgment  for  tlie  posaraslon 
of  said  premises  above  described,  and  for 
$50  damage^  and  fbr  the  monthly  rents  from 
the  27tli  day  of  January,  190^  to  the  d^ 
that  possMSion  is  gtvm  to  him,  and  for  his 
costs  In  this  behalf  expended.**  The  defend- 
ant Catherine  H.  Garver  alone  filed  answer, 
which  was  a  general  denial.  The  case  went 
to  trial,  and  upon  the  pleadings  and  evl- 
dmce  Judgment  for  plaintift  and  against 
both  defendants  was  entered,  from  whlc^ 


•For  other  asses  see  same  topic  and  seettoa  NtfUBSR  fs  Dec.  Dig.  a  Am.  Dig.  Key-No.  SsrlM  *  Bep'r  ludexss 
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this  appeal  Is  taken  by  Oatherlse  H.  6ar- 
Ter.  The  record  proi>er  alone  ia  bronght 
here  for  review  npon  the  snffldency  of  the 
'  petition  to  sustain  the  Jndgmrat  It  will  be 
noted  that  In  the  description  of  the  land 
In  the  petition  the  second  call  for  distance 
Is  S3  feet,  which  makes  a  patent  discrepan- 
cy- ^8  la  corrected  to  52  feet  In  the  Jndg- 
ment.  This  is  not  mentioned  in  the  brtfef^ 
but  seems  to  have  been  m  printer's  error, 
and  will  be  disregarded. 

Lewis  A.  Ohapman.  of  GhilUoothe,  for  ap- 
pellant Karl  HIrsh  and  Scott  J.  MUler, 
both  of  CihlUlcoth^  for  respmident 

BBOWN,  a  (after  stating  the  tacH  M 
aboreX  [1. 11  The  i^ipdlant  in^ts  that  tlie 
petltloa  is  fatally  defective,  and  whollj  in- 
anffidoit  to  support  the  Judgment  because  It 
fUls  to  state  tmeta  sufficient  to  eonstltnte  a 
cause  of  action.  She  bases  this  contention 
on  the  fact  that  it  does  not  state  that  iq>on 
the  Tery  day  it  was  filed  In  the  office  of 
the  clerk  of  the  drcolt  court  plaintiff  was 
entitled  to  the  poraeselon  of  the  land  sued 
for,  and  that  the  defendants  were  then  nn- 
lawfoUy  withholding  Its  possession  from  him, 
and  that  U  falls  to  lay  an7  ouster.  Hur 
brief  glres  na  so  little  Ught  tupon  the  process 
of  reasoning  by  wUdi  she  arxlTea  at  this 
condnsUm  that  It  will,  peitiim  be  the  most 
satisfactory  way  of  dealing  with  the  ques- 
tion to  Inquire  genwaUy  wtut  the  statutes 
prescribe  in  a  pleading  itt  this  diaracter. 
Oar  action  of  eslectnient  being  a  statntcoy 
om,  we  should  eiq^ect  the  aet  that  created  it 
to  be  the  repo8ltoi7  of  all  that  Is  lOMdal  and 
peculiar  in  its  procedure.  It  CR>  S.  1909. 
I  2882)  declares  that  the  action  maj  be 
maintained  In  all  cases  In  which  the  lAain- 
tiff  Is  legally  entitled  to  the  possession  of 
Oie  premises.  Section  288S  provides  that  it 
shall  be  prosecuted  in  the  real  names  of  tite 
parties  thereto,  and  shall  be  brought  against 
the  person  In  possession  of  the  premises 
claimed.  These  two  sections  abolish  the  flc- 
Uim  by  whldi  an  ouster' or  ejectment  was 
an  absolute  prerequisite  of  the  action.  It 
is  no  longer  necessary  to  allege  that  the 
mythical  Mr.  Doe  entered  upon  the  prem* 
Isee^  where  he  was  m^  by  tiie  ubiquitous 
Mr.  Roe  and  politely  ejected.  The  ^aintlff 
became  the  living  party  entitled  to  possess 
the  land,  and  the  defendant  the  persoA  who 
was  tliere  at  the  time  and  withheld  the  pos- 
session from  him.  The  pleadings  and  pro- 
ceedings were  required  (section  2888)  to  be 
oondnctefl  as  In  other  clvU  actions,  except 
where  in  that  artlde  othowise  prescribed. 
In  othffi  civil  actions  tite  (3ode  requires  of 
the  petition  "a  plain  and  concise  statonent 
of  the  fscta  efmstltnUng  a  cause  of  action, 
without  nnneoessary  r^ietttlon.'*  Section 
1794.  The  statute  does  not  require  that  the 
plalntUr,  isk  wder  to  mslntBln  tills  action, 
sboold  evw  have  been  in  possession  of  Uie 
premises^  any  more  than  it  requires  that 
he  should  bare  been  ousted  by  the  defendant 


It  Is  enough  that  the  plaintiff  have  the  right 
to  the  possession  at  the  time  of  bringing 
his  action,  and  enough  that  tbe  right  of  pos- 
session of  the  defmdant  If  he  ever  had  one, 
has  expired.  As  for  the  evidence,  it  is  suf- 
ficient for  the  idaintlff  to  show  the  same  two 
facts;  that  is  to  say,  that  the  defendant  It 
in  possession  when  the  suit  Is  brouglit  and 
that  the  right,  as  against  him,  to  the  pos- 
session Is  In  the  plaintiff.  Section  2389. 

The  only  statutory  provision  specially  nj^ 
pUcable  to  such  pleading  is  section  2387.  It 
provides  that  "it  shall  be  sufficient  for  the 
plaintiff  to  aver  in  the  petition  that  on  some 
day  therein  to  be  specified,  he  was  entitled 
to  the  po8ses8i(m  of  the  premises,  describing 
than,  and  being  so  entitled  to  the  possession 
thereof,  that  the  defendant  afterward,  on 
some  day  to  be  stated,  altered  into  suCh 
premises  and  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof."  Tliis  aeo- 
tion  purports  to  give  no  hard  and  fast  rule. 
It  singly  states  the  avermenbi  required  to 
meet  every  case  that  can  arise  under  the 
statute,  as  section  2889  states  the  proof 
whldi  will,  in  eveiy  caae^  antiioilse  a  re- 
covery. There  Is  noOilng  la  Its  language 
that  Implies  that  an  oitry  upon  lOaintiff's 
possessioa  shaU  be  alleged  where  there  has 
been  no  such  entry,  as  in  cases  where  the 
defendant  Is  holding  over  after  the  expira- 
tion of  his  possessory  rl^t  and  the  accrual 
of  that  of  the  plaintiff.  Judging  this  peti- 
tion ti^  that  rule,  we  find  Qiat  it  statee  plain- 
ly that  the  plaintiff  was,  upon  a  day  sped- 
fled,  entitled  to  the  possession  of  the  prem- 
ises, and  that,  being  so  entitled,  the  defend- 
ant  afterward  unlawfully  wltldiolds  from 
plaintiff  tbB  possession.  While  it  might  pos- 
sibly have  been  more  degantly  framed,  it 
seons  to  be  a  car^l  attonpt  to  state  that 
the  defendant  was  wittiholdlng  the  posses* 
siott  of  ttie  premises  from  plaintiff,  and  it 
speaks  as  of  the  very  date  of  its  filing  In  the 
present  tens&  The  word  "withholds"  Im- 
iflleflb  in  the  onmecttim  in  which  It  to  used, 
that  the  defendant  Is  retaining  in  his  own 
posssttimi  Hut  whidi  Uie  plaintiff  claims. 

[S]  The  same  question  was  before  thto 
court  in  Alexander  v.  Campbell,  74  Ma 
The  petition  there  questioned  was,  so  far  as 
we  can  see,  framed  on  the  same  plan  as  the 
one  now  under  considaratlon,  except  that  the 
words  "being  in  possession  of  said  prem- 
ises" preceded  the  charge  of  unlawful  with- 
holding. The  present  possession  of  the  de- 
fendant la.  In  our  (qjAnion,  as  oertataUy  ex- 
pressed in  this  case  the  use  of  the  word 
"withholds,"  as  by  the  words  we  have  quoted 
from  the  Alexander  petition.  This  pleading 
does  not  need  the  aid  of  ai^r  of  onr  statutes 
relating  to  JeofaHs  and  amoidments  to  sus- 
tain Oie  Judgment;  but  should  it  lack  that 
certainty  of  statunent  whidi  might  be  rea- 
sonably required  to  sustain  it  against  a  time- 
ly demurrer,  it  implies  all  the  statutory  req- 
uisitea^  and  such  uncertainty  would  be  ren- 
dered luunnless  by  the  provisions  of  the 
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etgbtii,  ninth,  and  fourteenth  dansoB  of  8ec> 
tlon  SOlO,  Bevlsed  Statutes  180B;  for  so 
shadowy  an  ohjectltm  ought  to  be  called  to 
the  attention  ol  the  court  in  time  to  pre- 
vent the  labor  and  expense  of  a  fimltleas 
trial.  If  this  was  not  done  by  demurrer  and 
the  evidence  anthoilBed  a  Judgment  Utere 
was  again  an  opportunity  to  inteipoae  the 
same  objection  against  its  entry,  when  ttie 
defectlTe  statement  could  stlU  be  remedied  by 
amendment  Should  this  opportunity  be 
passed,  and  the  Judgment  be  entered,  nei- 
ther iHuty  to  the  ovenright  could  complain 
of  prejudice  because  a  matter  so  dearly  Im- 
plied had  not  bem  emphasised  by  amendment 
so  as  to  conform  to  his  highly  specialized 
views. 

The  judgment  Is  affirmed. 

BLAIB,  (X,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C.  Is  adopted  as  the  opinion  of  the 
court  All  conctur. 


8CHB0BDBR  v.  TUBPIN. 
(Supreme  Court  of  MiBsouri,  Division  No.  1. 
Dea  6,  1913.) 

L  Deeds  d  38*)— Vaudht— Deschiptiok. 

Where  a  deed  did  not  describe  the  land  bo 
that  it  was  pouible  to  identify  it,  it  was  abso- 
lute!; void. 

[Ed.  Note. — For  other  cases,  see  Deedi,  Gent 
D&.  SS  e&-79;  Dec.  Dig.  8  38.*] 

2.  ExcBANOS  OF  Pbopebtt  (i  5*>— BssoxsaiON 
— Failubs  to  Perjtobm. 

Wher^  In  the  delivery  of  emveyances  to 
complete  an  agreement  for  an  ezcnanKe  of 

Itroperty,  defendant's  deed  to  plaintlfl  was  abao- 
utely  void  and  convened  nothing,  so  that  de- 
fendant actoally  received  all  plaintiff  agreed  to 
convey  to  Um,  to  wit.  160  acres  of  lud  and 
eight  dty  lots,  and  all  plaintiff  received  waa 
f  100  In  cash,  plaintiff  was  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {{  S,  6.  8-10;  Dec  Dig. 
5  B.*J 

8.  BxooANGK  ov  Pbopebtt  ^  S*)— Rbsoibsioi* 

— InADBQVAOT  OT  CONSXDBEATIOn. 

Where,  by  reason  of  a  failure  of  title  to 
land  which  defendant  agreed  to  convey  to  plain- 
tiff in  exchange,  and  by  the  failure  of  defend- 
ant's deed  to  convey  any  property  to  plaintiff, 
def^klant  received  100  acres  of  land  and  eight 
dty  lota  for  flOO  In  cash,  the  inadequacy  of  the 
consideration  was  so  shocking  as  to  entitle 
plaintiff  to  resdnd. 

[Ed.  Note.— For  other  eases,  see  Exchange  of 
Property,  Cent  Dig.  S|  3,  7;  Dec  Dig.  |  3.«] 

4.  ExcHAROC  OV  Pbopebtt  ^  8*)— Bbbcibsion 

— ATTElfPT  TO  COirVET. 

Where  defendant's  deed  to  plaintiff,  pur- 
porting to  convey  certain  land  pursuant  to  an 
exchange  of  property,  in  fact  conveyed  notb- 
ine,  plaintifFs  attempt  to  convey  the  land  to  a 
tliurd  person  did  not  estop  Idm  to  assert  blM  right 
to  rescind. 

[Ed.  Note.— For  otlier  eases,  see  Exchange  of 
Property,  Cent  Dig.  ||  8.  T;  Dec  Dig.  {  3.*] 

5.  BzoHANOK  ov  Pbopebtt  ({  8*)  —  Rbscib- 

BION. 

Plaintiff  contracted  to  exchange  160  acres 
of  land  and  some  dty  lots  with  defendant  for 


a  tract  of  land  in  K«itocky,  certain  dl  stodi, 
and  $100.  Defendant's  deed  did  not  convey  any 
land  in  Kentucky  or  elsewhere,  and  the  oil  stodc 
was  worthless.  It  appeared  that  the  reidpro^ 
erty  conveyed  by  plaintiff  was  worth  g2,00O, 
and  the  dty  lota  $240.  Held  that  where,  in  a 
suit  for  resdssion,  defendant  was  permitted  to 
retain  tiie  lots,  plaintiff  was  not  barred  fnun 
relief  as  to  the  otiier  laud  becanss  lie  failed  t» 
tender  the  cash  recdved  and  the  oU  atock. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  H  14-18;  Dec  DigTfS.*] 

0.  ACKNOWLBOaUBnT    ({    4*)  — Nbcessttt— • 
DBEns. 

An  unacknowledged  deed  is  valid  and  sof- 
fldent  to  convey  the  title  as  between  the  parties. 

[Ed.  Note.— For  other  cases^  see  Acknowledg- 
ment, Gent  Dig.  H  7-2irSi!c  Dig.  |  4.*] 

7.  PuuLniNO   i%  S69*)— PBRXJOir— Oounn— 
Ddtt  to  Ei^eot. 

Whera  the  same  cause  of  action  was  set  out 
in  separate  counts  to  meet  poeuble  variatioua 
in  the  proof,  plaintiff  was  not  nquired  to  elect 
on  wliich  he  would  proceed. 

[Ed.  Note— For  other  cases,  sm  Pleading; 
Cent  Dig.  SI  1199-1209;  DecDig.  »  369.*]^ 

8.  Bquttt  (i  65*)— Maxius— TJnclkan  Haitdb. 

Where,  In  negotiations  leading  up  to  an 
exchange  of  real  property,  plaintiff  placed  lan^ 
values  on  the  property  he  was  to  exchange,  but 
defendant  was  not  nusled  thereby,  and  defend- 
ant acquired  nearly  $2,500  worth  of  land  for 
$100,  plaintiff  was  not  chargeable  with  unclean 
hands  so  as  to  preclude  relief  in  equity  becanae 
of  his  valuation  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
DiY  SS  185-187;  Dec  Dig.  S  «5.*] 

Appeal  from  Cttrcoit  Court  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  William  G.  Scbroeder,  revived 
after  his  death  In  the  name  of  Anna  Ken- 
dall, against  Aurelius  C  Turpin.  Jndgmrait 
for  plaintiff,  and  defendant  acqpeala.  Affirmed. 

J.  N.  Burroughs,  of  Westplains,  for  appel- 
lant O.  Tj.  Haydon,  of  Westplains,  and  W. 
P.  Campbell,  of  Wichita*  Kan^  for  respond- 
ent 

BLAIB,  OL  Since  the  appeal  was  taken 
the  original  plalntifC  has  died  and  the  cause 
has  been  revived  in  the  name  of  Anna  Keur 
dall,  bis  sole  heir  at  law. 

liilB  Is  a  suit  to  cancel  deeds  whereby 
plaintiff  bad  conveyed  to  defendant  140  acres 
of  land  in  Howell  coun^. 

The  negotiations  which  resulted  in  the  ex- 
ecution of  the  deeds  sought  to  be  canceled  be- 
gan with,  the  acquaintance  of  the  parties 
hereto,  and  both  had  their  origin  upon  the  o&- 
casion  of  plalntUTs  first  visit  to  a  place  In  Chi- 
cago frequented  by  persons  known  as  **tEad- 
ers,**  the  vocation  of  most  If  not  all,  of  whom 
seems  to  have  been  the  dealing  in  stodts. 
bonds,  mortgages,  deeds,  etc.,  mainly  in  what 
defendant  terms  "nnsight  unseen  trades."  It 
is  fairly  inferable  from  the  record  tliat  OAs 
phrase  possessed,  anumg  these  trmdets,  a 
meaning  not  greatly  different  from  that  which 
it  has  among  schoolboys,  L  e.,  each  high  con- 
tracting party  seeks  to  offer  something  so  val- 
ueless that  he  cannot  lose,  however  worthless 
the  thii^  he  receives  may  be.  There  was  this 


*rer  other  oases  see  aams  tivlo  and  seettoa  NUHBBR  in  Deo.  Dig.  *  Am.  Dig.  Key-Ka.  flsrleB  ft  Xtep'r  Indezea 
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difference,  however ;  among  sdioolboys  the 
rule  "whole  blade  or  no  trade'*  sometimes 
prevails;  among  the  "traders,"  above  men- 
tioned, however,  we  find  no  evidence  of  any 
corresponding  restriction  upon  tbdr  free- 
dom of  contract 

There  Is  no  evidence  plaintiff  was  advised 
of  the  custom  prevailing  In  this  bosy  mart  of 
trade  In  which  be  was,  at  the  age  of  79  yeara, 
Introdnced  to  defendant  by  one,  Low,  who 
was  a  "trader,"  and  whose  assets  consisted 
of  a  valise  filled  with  mining  stock,  ancient 
railroad  bonds,  etc.,  and  a  willingness  to 
trade  for  anything  any  one  might  offer.  That 
plaintiff  did  not  know  the  rules  and  customs 
under  which  his  new  acquaintances  operated 
is  evidenced  by  the  -fact  that  he  offered  ac- 
tnal  property,  to  which  he  had  good  title,  and 
by  the  further  fact  that  he  tried  to  get  de- 
fendant to  "put  some  money  into  the  trade." 
On  this  last  proposition  he  was  at  first  rath- 
er sternly  rebuked,  though  defendant  did 
"put  in"  $26  after  confirming,  by  visits  to  In- 
diana and  Missouri,  the  astonishing  suspi- 
cion that  plaintiff  really  owned  the  land  he 
claimed  In  these  states-  Plaintiff  owned  the 
land  Involved  In  this  suit,  20  acres  (subject  to 
mortgage)  In  or  near  South  Bend,  Ind.,  and 
eight  lots  In  Denver,  Colo. 

To  plaintiff  defendant  represented  that  he 
owned  a  one-half  Interest  In  10,000  acres  of 
land  in  K^tucky,  and  exhibited  an  abstract 
of  title  and  a  letter  from  an  abstractor  of  the 
county  in  which  the  land  was  said  to  be  lo- 
cated, which  letter  glowingly  pictured  the 
wealth  of  timber  above  and  coal  beneath  the 
tract  described.  This  land  defendant  agreed 
to  convey  to  plaintiff  In  exchange  for  the  20 
acres  at  South  Bend  (subject  to  mortgage), 
eight  lots  In  Denver  and  the  140  acres  in- 
volved in  this  suit  Plaintiff's  properties 
were,  in  the  trade,  valued  at  $600  more  than 
defendant's  land,  and  the  parties  differ  as  to 
whether  this  sum  was  to  be  paid  In  cash,  or 
secured ,  by  mortgage  on  the  Howell  county 
(Ho.)  tract  The  pretended  consummation  of 
this  exchange  resulted  in  the  conveyance  to 
defendant  of  all  he  bargained  for  and  all 
plaintiff  had,  while  plaintiff  received  926  in 
money,  some  oil  stock,  and  a  deed  in  which 
the  description  is  as  follows:  "A  one-half  in- 
terest in  the  following  described  real  estate: 
Beginning  at  a  point  on  the  Big  Sandy  riv- 
er below  the  sonthem  line  of  James  H.  Mal- 
lory;  running  thence  north  42  degrees  B.  1,000 
poles  to  a  stake;  thence  south  4S  degrees 
SI  900  poles  to  a  pine;  thence  south  48  W. 
1.900  poles  to  a  point  In  the  Big  Sandy  river 
marked  by  a  double  stump ;  thence  along  the 
Big  Sandy  river  to  the  point,  or  place  of  be- 
ginning, containing  ten  thousand  acres,  more 
or  less,"  in  Johnson  county,  Ey.  There  Is 
evidence  no  James  H.  Mallory  then  lived  or 
ever  bad  lived  in  Johnson  county,  and  also 
dUreot  evidence,  received  without  objection, 
that  tliere  was  no  possibility  of  locating  any 
land  by  the  description  in  the  deed. 

Plaintiff  BubaequenUy  demanded  $500,  rep- 


resenting the  difference  In  trading  valuations, 
as  stated,  but  defendant  contended  plaintiff 
had  agreed  to  accept  a  mortgage  on  80  acres 
of  the  Howell  county  land,  securing  a  note 
for  $000  to  be  executed  by  a  "straw  man"  of 
plaintiff's  selectioa  Defendant  claimed  also 
to  have  discovered  that  the  mortgage  on  the 
South  Bend  property  was  $500  greater  than 
had  been  represented,  and  insisted  in  offset- 
ting this  excess  against  plaintiffs  demand. 
Low,  "a  trader"  par  excellence,  as  the  term 
is  above  defined,  then  began  to  take  an  ac- 
tive interest,  and  for  plaintiff's  "interest"  In 
the  Kentucky  land  "traded"  him  some  rail- 
road bonds,  secured  by  a  fourth  mortgage  on 
the  property  of  the  "South  Carolina  Railway 
Oompany,"  which  bonds  showed  no  transfer 
to  Low,  though  by  their  terms  they  were  un- 
assignable except  by  transfer  on  the  compa- 
ny's books,  certified  on  the  bond  Itself  by  the 
company's  transfer  agent  O^e  last  transfer 
had  heea  made  about  20  years  prior  to  the 
transaction  between  Low  and  plaintiff.  De- 
fendant knew  of  this  **trade"  at  the  time,  but 
testified  be  had  no  interest  In  It,  though  im- 
mediately thereafter  he  and  Low  and  plain- 
tiff engaged  in  another  "trade"  whereby 
plaintiff  received  $75  and  another  railroad 
bond,  and  acknowledged  satisfaction  of  the 
$500  mortgage  defendant  had  agreed  to  exe- 
cute to  him,  and  agreed  to  pay  the  $500  mort- 
gage on  the  South  Bend  property,  which  was 
overlooked  in  the  original  agreement. 

The  Judgment  was  for  plaintiff,  canceling 
the  deeds  to  defendant 

[1]  1.  It  is  averred  in  the  answer  that 
the  abstract  of  title  to  the  Kentucky  land, 
exhibited  to  plaintiff,  showed  title  in  defend- 
ant, and  defendant  testified  he  had  had  the 
"title"  thereto  for  10  years,  having  acquired 
it  from  the  persons  named  in  the  abstract 
as  his  grantors.  Plaintiff  testifled  defendant 
told  him  he  owned  the  one-half  interest  in 
tbe  10,000  acres  in  Johnson  county.  By.,  and 
agreed  to  convey  that  interest  to  him,  and 
the  finding  of  the  truth  of  that  testimony  is 
fully  Justified. 

The  deed  executed  by  def&idant  is  abso- 
lutely void  by  reason  of  the  fact  that  It  de- 
scribes no  land  at  all,  no  point  of  beginning 
having  been  fixed  (2  Devlin  on  Deeds  [Sd 
Ed]  i  1011a),  and  it  also  appearing  from 
both  the  deed  and  testimony  offered  that 
it  is  impossible  to  identic  any  land  in  John- 
son coimty,  Ky.,  as  falling  within  the  de- 
scription given.  The  description  in  the  deed 
was  not  taken  from  the  abstract  In  fact, 
therefore,  def^dant  has  not  complied  with 
the  agreement  to  execute  to  plaintiff  a  deed 
for  a  one-half  interest  in  the  Kentucky  land. 
Whether  his  title  thereto  was  good  or  bad 
plaintiff  bad  a  right  to  contract  for  a  con- 
veyance thereof  and  a  right  to  insist  upon 
the  fulfillment  of  that  contract  Whatever 
Interest  defendant  had  (and  the  answer 
avers  the  abstract  shows  title  in  him,  and 
he  testifies  he  had  the  title)  plaintiff  contract- 
ed for  it.  The  fact  that  defendant  refused 
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to  eKcnte  a  wanantr  deed  does  not  ex- 
cuse bim  from  execatiing  tbe  deed  he  agreed 
to  execute. 

[2]  The  Instmment  In  evidence  Is  no  deed 
at  all,  and  defendant  has  tailed  to  perform 
the  Agreement  on  his  part  He  actually  re- 
celred  all  plaintiff  agreed  to  convey  to  him, 
160  acres  of  land  and  eight  city  lots,  and  now 
seeks  to  retain  it  deoite  his  own  failure  to 
perform  the  contract  His  failure  to  comply 
entitles  plaintiff  to  rescind.  2  Warv^e  on 
Voidors,  I  828.  Also,  the  principle  which 
•ntitleB  a  raider  on  ftilure  of  tLUe  or  fiUl- 
ure  of  the  deed  as  a  convey  ance,  to  resist 
the  payment  of  the  purchase  money  or  re- 
cover paymmts  already  made  (Owens  v.  Rec- 
tor, 44  Mo.  loa  dt  8^ ;  Wheeler  t.  Stand- 
lay,  SO  Ma  009)  entiUes  plalnttfl  to  rescind 
and  recover  his  land. 

[S]  Further,  the  Ahoddng  inadequacy  of 
tlte  consideration  (taking  into  account  the 
absolute  nullity  ot  defendant's  deed),  to- 
gether with  tbe  drcnmstanoes  of  imposition 
and  fraud  disclosed  by  the  record,  aflbrds 
addltUmal  support  of  i^ntUPs  right  to  re- 
scind. Obst  v.  Unuerstall,  184  Ho.  loc.  dt 
892,  83  S.  W.  4QP.  The  cases  dted,  affirming 
the  adeanacy  of  consld^tions  of  agreanents 
when  the  "least  boieflt  or  advantage"  accrues 
to  the  one  party  or  injury  or  disadvantage  to 
the  other,  are  not  luqidicableL  In  this  case 
platutlff  has  not  received  the  consldcaratton 
d^endant  contracted  should  pass  to  him, 
while  the  cases  cited  belong  to  a  class  in- 
volving no  such  situation. 

[4]  2.  So  far  as  concerns  the  contention 
that  plaintiff  is  estomted  to  rescind  because 
he  attemjtted  to  convey  the  Kentucky  land 
to  Low,  it  will  suffice  to  say  that  i^aintlfl 
had  no  interest  be  could  conw,  de- 
f^dant  cannot  complain  because  of  the  in- 
effectual attempt  to  do  so.  It  vronld  not 
have  beffli  necessary  tor  ^alntlff  to  have 
offOed  to  reconvey  to  defendant  betbre  bring- 
ing this  salt.  In  the  drenmstances,  such 
reconveyance  would  have  been  "a  mvstory 
act  and  unavailing  for  any  purpose. •*  Law- 
less V.  Collier's  Ex'rs,  19  Mo.  loc.  dt  485. 
Plaintiff  acq;iilred  no  Interest  under  the  deed 
to  him  and  there  was,  ocmseQuently,  nothing 
he  could  conv^  to  Low  or  reconvey  to  de- 
fendant The  attnnpted  conveyance  was  a 
nullity  and,  with  respect  to  the  Kentucky 
land,  left  both  iilalnttff  and  defendant  ex- 
actly as  fh^  were  b^re.  Whatever  Low's 
rights  may  be  by  reason  of  the  Ineffectual 
character  of  plaintiff's  deed  to  him,  defend- 
ant was  In  no  way  affected  thereby. 

[I]  3.  It  is  contended  plaintiff's  suit  mu^t 
fall  because  tbe  peUtiou  does  not  tender  to 
defendant  the  $100  in  cash  and.  some  oil 
stock  received  from  him  in  the  transaction. 
As  to  the  latter  item,  the  weight  of  the  evi- 
dence is  that  It  was  worthless.  The  trial 
court  must  have  so  found  to  render  the  judg- 
ment it  did,  and  we  do  not  feel  disposed,  on 
this  record,  to  overturn  that  flndlng.  Plain- 
tiff, however,  recdved  $100  in  cash.  For 


this  alone,  in  truth,  he  conwed  to  defend- 
ant tbe  South  Bend  property,  the  Howell 
county  land,  vrorth  about  92,000,  and  eight 
lots  in  Denver,  concededly  worth  fZM. 
These  last-ntentloned  lote  defendant  still  re- 
tains, and  this  decree,  of  course,  does  not 
dlstnrb  his  title  to  theno.  Detbndant  testt- 
fled  the  South  Bend  pn^;»ert7  waa  sold  un- 
der the  mortgage  upon  It 

Tbe  cases  dted  by  def&ndant^a  counsel  ap- 
ply the  rule  that  In  actions  at  law,  a  toi- 
der  is  a  condition  precedent  to  tba  reads- 
st(m^  of  a  release  ot  the  cause  of  action  upon 
which  recovery  la  sought  In  this  case  the 
question  of  tender  was  not  raised  In  the 
trial  court  in  any  manner,  and  it  clearly  ap- 
pears from  the  facts  in  evidence  that  de- 
fendant had  and  retained  the  lots  In  Den- 
ver, worth  at  least  V240l  This  is  a  suit  in 
equity,  and,  on  the  grounds  that  the  ques- 
tion  was  not  raised  b^ow  and  that  the  court 
could  not,  on  this  record,  have  justly  de- 
creed any  return  to  def aidant,  the  point 
must  be  ruled  against  him.  Peak.  v.  Peak, 
228  Ma  loc.  dt  000k  BS7,  128  8.  W.  981,  187 
Am.  St  Bep.  638. 

[8]  4.  After  the  trade  with  defendant, 
pUilntiff,  acting  on  bad  advice,  attempted  to 
execute  a  deed  to  <me  McWeenc^  for  the 
land  in  suit  It  Is  contended  plaintiff  did 
not  own  the  land  and  could  not  sue.  Mc- 
Weeny reoonveyed  to  plaintiff,  omitting  to 
acknowledge  the  deed,  but  signing  and  de- 
livering it  prior  to  the  institution  of  this 
proceeding.  This  was  sufficient  as  between 
tbe  piarties  (Vincent  v.  Means,  207  Ma  loc 
dt  710, 106  S.  W.  8 ;  Genoway  v.  Mals^  163 
Ma  loc.  dt  231,  232,  63  S.  W.  688),  and  de- 
fendant is  in  no  pMitlon  to  oomplain.  The 
subsequent  admowledgment  by  McWeawy 
does  not  affect  the  question.  Whether  ttie 
deed  to  McWerauy  was  vdd  under  tlie  rule 
that  a  mere  right  to  sue  for  fraud  upon  the 
assignor  is  not  asdgnable  (Byan  v.  HiUer, 
236  Ma  loa  dt  614,  OlOt  1S9  8.  W.  128, 
Ann.  Oas.  1912D,  040)  it  is  not  necessary  to 
dedde. 

[7]  0.  The  trial  court's  refusal  to  requh% 
plaintiff  to  elect  between  the  counts  of  his 
petition  did  not  constitute  error.  Counsel 
does  not  argue  the  question  or  attempt  to 
point  out  any  inconsistency  between  the 
couuts.  The  petition  presents  the  ordinary 
case  of  separate  counts  drawn  to  meet  pes* 
Bible  variations  in  the  proof.  There  la  no 
repugnancy  within  the  rule  (Rlnard  Y.  Rail- 
way, 164  Mo.  loc.  dt  284,  61  S.  W.  124),  and 
but  one  cause  of  action  is  stated  and  the 
same  relief  Is  sought  in  both  counts. 

6.  In  view  of  what  has  been  said,  it  be- 
comes unnecessary  to  discuss  the  competoicy 
of  the  testimony  concerning  defendant's  title 
to  the  Kentucky  lands,  the  justice  of  tbe 
decree  bdng  fully  established  without  re- 
course to  that  testimony. 

[t]  The  suggestion  that  plalntUTs  hands 
are  unclean  because  he  placed  large  values 
on  his  properties  la  wUhout  molt  The  reo- 
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Old  shows  defendant  was  not  deoolved,  and 
demonstrates  be  was  not  Injured  thereby. 
Defendant  cannot  rety  conslst^tly  har- 
monize tblB  contention  with  hie  realstanoe  to 
resdaslon.  The  role  invoked  ham  no  each 
aivUcatton  as  raggested.  The  net  remit  of 
the  "puffing"  on  both  aides  was  the  aoqulal- 
Oai  by  dtf  endant  of  nearly  |2,S00  worth  of 
land  for  flOO. 

It  may  be  added  that  it  la  onnecessaiy  la 
view  of  what  lias  been  said,  to  discuss  in  de- 
tail the  question  whether  the  auctions  of 
fraud  were  proved.  Tbe  Jndgmoit  is  af- 
firmed. 

BBOWN,  Gt  concnm 

PBR  CUBIAM.  Tb»  for^tolng  opinion  of 
BLAIB,  O.,  Is  adopted  as  the  opiidon  the 
conrt  AU  tba  Judges  Cfmcor. 


FBBBBILL  T.  VESBSBLL  et  aL 

(Sivrwu  Gonrt  of  HisBonri,  Dirliion  No.  S. 

Dec  6»  1813.) 

L  SRcmo  PxaroBHANGB  (§  80*)~2Tatdbb  or 

GONIRAOT— PaBTITION. 

A  contract  between  tiie  diatribute«s  of  real 
property  provided  that  the  estate  should  be  di- 
vided into  six  equal  parts,  mm  to  be  given  to 
each  of  the  paroes,  that  th^  should  all  meet 
at  the  family  homestead  In  six  months,  and 
divide  and  partition  the  real  property  accord- 
Inc  to  the  value  of  each  acre  thereof,  and  if  they 
Called  to  agree  they  should  select  three  diain- 
tereeted  nen,  who  uuHild  act  sa  arbitrators  and 
appraise  the  value  of  each  acre,  and  that  the  de- 
cunon  should  be  binding  on  the  parties.  Beld, 
Hat  the  contract  was  not  one  to  partition  the 
laads^  but  to  arrive  at  such  an  agreement  in  the 
futuK^  and  in  case  of  their  failure  to  agree,  not 
to  sulnnit  the  partition  to  arbitration,  but  only 
to  submit  to  arbitrators  the  value  of  each  par- 
ticalar  acre,  end  tliat  such  contract  could  be 
^made  tiie  basis  of  a  suit  fctf  specific  perform- 
ance. 

[Ed.  Note.r-I\)r  other  cases,  see  Specific  Per* 
formance,  Gent.  Dig.  |  214;  Dee.  Dig.  f  80.*] 

2.  SPBCzno  PcuoBHANOs  d  80*)— Natubb  oy 

CONTBACT— AOBBEinENT  TO  NAME  ABBITEA- 
TOBS. 

An  agreement  to  name  arbitrators  cannot 
be  spedfic^y  enforced. 

[Bd.  Note. — For  other  cases,  see  Specific  Per- 
fonnance.  Cent  Dig.  f  214 ;  Dec  Dig.  {  80.*] 

3.  Pabhtion    (S   22*)— DxnnsKS  — Aobke- 

KENTB. 

An  onperfonned  sgreement  to  submit  the 
partition  of  certain  real  property  to  arbitration 
was  no  defense  to  a  suit  for  partition,  where 
no  soit  was  pending  at  the  time  the  agreement 
was  made,  and  no  tribunal  was  constituted  for 
the  settlement  of  the  controversy  by  the  arbitra- 
tian  agreement  that  part  being  left  open  for 
future  action,'  and  defendants,  Instead  of  plead- 
ing the  agreement  as  a  ground  for  dismissal, 
prayed  for  afflmtative  relief. 

TEA.  Note.— For  other  cures,  see  Partition, 
Oent.  Dig.  H  78,  74;  Dec  Dig.  |  22.*] 

4.  ABBZTKATXOir  AND  AWABD  (|  16*)— StATV* 
TOBT  SUBHiaSION- RBVOOATION. 

A  Statutory  snbmlsslon  to  arbitration  of 
tbe  lights  of  distributees  to  lands  acquired 
from  their  ancestor  was  revoked  by  the  bring- 


ing of  suit  by  ons  tt  Uie  partleB  liar  psrtition, 
before  actual  submlsdon  to  the  siUtrators. 

[Ed.  Note.— For  otiier  cases,  see  Arbitration 
and  Award.  GenL  Dig.  H  64-76;  Dec  Dig.  } 
1«.*1 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty; <X  A.  Mosman,  Jndse. 

Suit  by  William  Homer  Fwrell  asalnst 
Jennie  Ferrell  and  others.  Jadgment  for 
plaintiff,  and  defemdants  appeal.  Afflrmed. 

Suit  was  brought  to  the  September  term, 
1909,  of  said  drcult  court  The  plaintiff  is 
the  only  son  of  A.  J.  Ferrell,  deceased.  The 
defendants  are  Jennie  Ferrell,  his  widow,  and 
Ettie  Finney,  Effle  Finney,  Lora  Brown^, 
and  Nola  Ferrell,  his  only  daughters,  the 
plaintiff  and  defendants  being  his  only  heirs. 
Tbe  suit  Is  to  partition  about  500  acres  of 
land  in  Bndbanan  oonnty  of  which  he  died 
seised. 

The  defendants  Ettie  and  Effle  Finney  filed 
a  Joint  answer  in  which  was  pleaded,  as  the 
only  defense,  a  eontract  signed  by  all  the 
parties  to  this  suit,  which,  omitting  signa- 
tures, Is  of  the  following  tenor :  "This  agree- 
ment  made  and  entered  into  by  and  between 
Mrs.  Jennie  Ferrell,  Mrs.  Ettie  Finney,  Mrs. 
Effle  Finney,  Mra  Lora  Brownell,  Homer 
Ferrell,  and  Nola  Ferrdl,  the  heirs  of  A.  J. 
F^rell,  deceased,  wltnesseth:  Whereas,  the 
said  A.  J.  Ferrell  died  January  12,  1909, 
leaving  certain  valuable  real  estate  and  per- 
sonal property.  And  whereas,  each  of  the 
undersigned  are  one  of  tbe  heirs  of  said  A.  J. 
Ferrell,  being  entitled  each  to  one-sixth  (i/«) 
of  said  estate  of  A.  J.  Ferrell.  And  whereas, 
each  of  said  heirs  are  desirous  of  settling 
and  dividing  said  estate  without  probating 
the  same  and  without  a  partition  suit  or  liti- 
gation. Now,  then.  It  is  hereby  agreed  by 
and  between  each  of  'the  parties  hereta 
First  All  of  the  E>ersonal  property  Is  to  be 
given  to  Mrs.  Jennie  Ferrell  absolutely,  ex- 
cept the  money  In  the  bank;  Mrs.  Jennie 
Ferrell  is  then  directed  by  each  of  us  to 
purchase  a  suitable  monument  and  cause  the 
same  to  tw  erected  at  the  grave  of  said 
A.  J.  Ferrell,  and  pay  for  tbe  same  out  of  the 
money  now  In  the  bank;  and  balance  of 
mon^  1^  in  bank  Is  to  be  divided  into  six 
(6)  equal  ports  and  one-sixth  is  to  be 
given  to  each  of  the  undersigned.  Second. 
Mrs.  Jamie  Ferrell  la  by  ns  directed  to  col- 
lect all  the  rents,  profits,  or  emolumoitB  due 
said  estate,  or  that  may  become  due  and  to 
promptly  divide  the  same  into  six  (6)  equal 
parb^  and  give  to  eaiA  of  the  undersigned 
one-sixth  (1/9)  less  all  expoiaee  incurred  by 
her  in  collecttnv  the  same,  lliird.  Bach  of 
the  undersigned  agrees  to  meet  at  the  home 
of  the  A.  J.  Ferrell  homeetead  on  the  first 
Monday  In  August,  1909,  and  divide  and 
partition  said  real  estate  Into  six  .  equitable 
parts,  according  to  the  valne  of  each  acre 
thereof,  eadi  of  On  undersigned  to  receive  a 
quitclaim  deed  to  one-sixth  of  said  real  ee- 
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tate  from  ttie  oQier  flra.  In  ease  ot  tbe  ftll- 
nre  of  the  onderalgned  to  agree  on  an  eqnita- 
ble  partition  and  division  ot  tbio  real  estate, 
then  they  are  to  select  three  dUAntereeted 
men  who  shall  act  as  arbitrators  and  ap- 
praise the  value  of  eadi  acre,  and  we  then 
agree  to  abide  hj  the  dedslon  of  the  arbitra- 
tors. Fourth.  In  the  partition  or  division  of 
said  real  estate  as  hereinbefore  agreed  on, 
the  share  to  be  allothMl  to  lira.  Jamie  Fer!> 
rdl  and  Homer  Ferreli  la  to  be  selected  oot 
of  the  A.  J.  Ferreli  homestead.  Fifth.  The 
windmill  now  vp  opposite  the  A.  J.  FerreU 
homestead  Is  to  be  the  property  of  Mrs. 
Jennie  FerrcU,  and  the  water  right,  and  prlv^ 
liege  of  maintaining  aidd  windmill  at  tiba 
same  place  where  It  now  stands,  and  pump* 
Ing  water  ftom  the  A.  J.  Femdl  homestead  is 
to  rwnaln  Inviolate  to  Mrs.  FerreU.  Witness 
our  bands  this  26th  da?  of  January,  1909, 
at  the  Buchanan  oonnty,  Missouri."  It  states 
that,  while  the  answering  defendnnts  wwe  at 
all  times  ready  and  wllllag  to  carry  out  the 
terms  of  the  agreement,  all  the  other  parties 
failed  and  refused  to  do  so,  and  prays  a 
decree  of  spedflc  performance  of  the  con- 
tract, or  that  defendants  be  held  harmless 
from  the  payment  of  costs,  and  for  a  receiv- 
er. The  court  found  the  tacts  as  stated  In 
the  answer,  and  concluded,  as  a  matter  of 
law,  as  follows:  "The  court  finds  that  if 
said  agreement  is  properly  admissible  in 
«vldence  it  Is  no  defense  to  this  action.  The 
«ourt  further  rules  that  said  agreement  was 
not  competent  evidence  In  this  cause,  and 
sustains  the  objection  made  to  it  when  of- 
fered in  evidence."  It  also  found  that  the 
six  parties  were  each  entitled  to  an  undivid- 
ed one-sixth  interest  in  all  the  land,  and 
<lecreed  that  partition  be  made  accordingly, 
apiMjintlng  commlsslonerB  for  that  purpose^ 
The  a^eal  Is  taken  this  intoriocutory 
■decree. 

a  a  Ctow,  of  Kansas  01t7i  for  aweUants. 
■O.  a  Ferreli  and  Ghas.  H.  Mayer,  both  of 
8t  Joseph,  for  respondent 

BROWN,  a  (after  stating  the  facts  'as 
above).  [1]  The  record  presraits  no  other 
question  than  sudi  as  r^te  to  the  effect  of 
the  contract  we  have  quoted,  as  a  defense  to 
the  cause  of  action  stated  in  the  petition,  and 
as  a  ground  for  affirmative  equitable  re- 
lief. The  respondent,  to  be  sure,  questions 
whether  the  contract  is  preserved  In  the  bill 
of  exceptions,  but  it  is  unnecessary  to  dis- 
cuss the  point,  for  It  is  copied  in  the  answer, 
and.  In  the  state  of  the  pleadings  shown  by 
the  record  before  us,  stands  admitted.  In 
short,  the  points  upon  which  the  parties  rely 
are  fully  presented  upon  the  face  of  the 
pleadings.  It  Is  not  contended  that  the  suit 
should  abate  by  reason  of  the  contract  No 
plea  in  the  nature  of  a  plea  in  abatement  is 
interposed.  On  the  contrary,  the  answer  Is 
framed  upon  the  theory  that  the  suit  be  con- 
tinued for  the  purpose  ot  enforcing,  against 


the  respondent  and  the  defutdanti  who  stand 
with  him,  its  apedfle  performance  aceradlns 
to  its  terms ;  so  that  the  first  question  whidh. 
thrusts  Itstff  upon  us  Is  irtieOier  Uila  to  sncb 
a  contract  that  Its  pwtOnnanoe  will  be  ape- 
dflcally  oiforeed  by  tbe  court  It  prorides. 
In  pbstano^  that  the  estate  shall  be  divided 
Into  tix  equal  parts,  om  to  be  given  to  ea<A. 
of  the  parties;  that  they  are  all  to  meet  at 
the  fiunlly  homestead,  occupied  by  the  motb- 
on  the  first  Mondar  in  August  1909,  "and 
divide  and  partition  said  real  estate  Into  six 
equitable  parts,  according  to  the  value  of 
each  acre  thereof,  each  of  the  undersigned  to 
receive  a  quitclaim  deed  to  one^lxth  of  said 
real  estate  from  the  other  five."  If  tbej 
failed  to  agree,  they  were  to  select  three  dis- 
interested men.  "who  shall  act  as  arbitra- 
tors and  ai^raise  the  value  of  eaxb  aagtf't 
and  the  partiee  agreed  to  abide  tb^  deci- 
sion. It  will  be  observed  that  fhey  did  not 
agree  on  any  division  of  the  real  estate;  th^ 
only  agreed  that  they  would  meet  at  a  time 
more  than  six  months  distant  for  that  pur- 
pose, and  If  they  should  fail,  they  would  then 
select  three  arMtrators,  not  for  tbe  purpose 
or  with  power  to  divide  the  land  between 
them,  nor  to  indicate  what  part  of  it  each  or 
any  one  of  them  should  have,  but  to  "appraise 
the  value  of  each  acr&"  While  the  knowl- 
edge of  this  valne  might  be  of  great  advan- 
tage to  the  parties  or  others  ^rged  with  the 
division  of  tbe  land,  its  ascertainment  would 
fall  short  of  being  a  partition.  The  con- 
tract, then,  is  not  a  contract  to  partition  the 
lands,  but  to  try  to  arrive  at  such  an  agree- 
rnent  in  the  future,  and  pointing  out  an  alter- 
native course  should  they  fall.  This  alterna- 
tive is  not  a  contract  to  submit  the  partition 
of  the  land  to  arbitration,  bnt  to  submit  to 
arbitrators  to  be  cliosea  the  value  of  eadk 
particular  acre.  Ttiia  information  ml^t  be 
of  great  assistance  to  the  parties  In  a  future 
amicable  partition  of  the  land,  but  this  par- 
ticular manner  of  obtaining  It  Is  not  so  In- 
dispensable and  exclusive  that  equity  will 
compel  its  manufacture  and  production.  It 
enforces  the  spedflc  performance  of  contracts 
already  made,  bnt  will  neither  eompti  the 
parties  to  make  them  or  any  part  of  ttxtm; 
nor  will  it  make  them  for  the  parties. 

[2]  Should  we  add  ell  the  requisites  neces- 
sary to  make  the  writii^  In  question  a  full- 
fledged  contract  to  submit  the  partition  of 
the  land  to  arbltrati<m,  and  to  appoint  ar- 
bitrators for  that  purpose,  we  would  be  no 
nearer  to  a  happy  solution.  Nothing  is  bet- 
ter settled  than  ttuit  an  agreemrat  to  name 
arbitrators  cannot  be  spedfloilly  enforced, 
and  this  is  the  particular  remedy  the  appel- 
lants have  elected  to  lnvok&  The  authorities 
on  this  subject  are  collected  and  examined 
by  this  court  In  City  of  St  Louis  v.  St  Louis 
Gaslight  Company,  70  Mo.  -69,  102,  et  eeq. 
See,  also,  Bales  v.  Gilbert  84  Mo.  App.  67R. 
679.  In  BowCT  V.  Lazalere.  44  Mo.  383,  It 
was  said  that  tbe  submission  to  arbitration 
of  tbe  subject-matter  of  a  poidlng  suit  "may 
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1w  inad«  to  work  a  OlsndBsal  of  the  snit,** 
UHl  this  bas  been  held  In  other  JorladlctlfHU, 
although  against  the  great  weight  of  author- 
ities. Thompson  v.  Tnmey,  114  Ha  App. 
687,  88  S.  W.  SOT.  It  is  placed  upon  the 
gronnd  that  by  the  aabmisslon  the  parties 
taaTC  selected  another  trilranal  In  which  to 
try  their  diffraence,  and  therein  agreed  that 
the  milt  be  dlscontinned ;  but,  as  la  held  In 
the  case  dted,  the  dlsiussal  can  (mly  be  ear 
forced  1^  a  pica  In  the  nature  of  a  plea  in 
abatement  exhibited  pals  darrein  contin- 
uance, and  caimot  be  pleaded  in  bar  until 
after  a  binding  amrd. 

[S]  It  can  have  no  application  to  ancb  a 
ease  as  this  beeanae  (1)  there  was  no  salt 
pending  at  tlie  time  Uie  agreement  was 
made;  (2)  no  ^bunal"  waa  constltated  for 
the  settlement  of  the  contronrsy,  that  part 
of  arrangement  being  left  open  for  future 
action;  (8>  the  appeUante,  instead  of  ezer^ 
dslng  th^  rlgSkt  to  have  the  suit  dismissed, 
asked  1^  their  plea  that  it  proceed,  so  that 
they  nd^t  be  granted  afflrmatlTe  relief. 
Baidi  of  these  oonstltateB  a  complrte  answer 
to  the  suggestion  Uiat  the  case  should  have 
been  diandsMd. 

[4]  On  the  other  hand,  if  thia  contract  is 
a  submlsirion  to  arUtratlon,  St  la  a  statutory 
one  under  ssctlon  4822,  R.  S.  1809,  which 
prescribes  the  time  and  terms  upon  which  It 
might  be  revoked,  and  It  waa  revoked  the 
bringing  of  this  suit   Id.  |  484B. 

The  Judgment  of  fb»  dreult  court  la  af- 
flrmed. 

BIiAIB,  O,  ccwcDnk 

FBK  OUUIAU.  The  fbr^lng  opinion  by 
BROWN,  a,  is  adopted  aa  the  oplnlfm  of 
the  oonrt  AU  concur. 


fiTATB  T.  GOBDON. 
(Bnprsme  Goort  of  Missoorl,  DiHslon  No.  % 
Dee.  9,  1918.) 

1.  CMDonAL  Law  (|  888*)— BTXDiiran-OTHKB 
OmnsEB. 

In  a  prosecatlon  for  larceny  from  the  pei^ 
son.  alleged  to  have  been  committed  b;  accus- 
ed in  picking  prosecutor's  pocket  in  a  crowd  on 
a  street  ear,  endence  that,  while  on  the  back 
platform  of  another  street  car  near  the  place 
where  the  theft  was  supposed  to  have  occurred, 
and  shortly  prior  to  committing  it,  defendaJit 
poshed  htmself  in  between  witness  and  his  fa- 
ther was  admissible  as  tending  to  establish  de- 
fendant's presence  in  the  vidnitr  of  the  crime, 
and  was  not  objectionable  as  showing  defend* 
ant's  guilt  of  another  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ldgr^^Oent  Dig.  H  822-824;    Dec.  Dig.  | 

2.  CanaNAL   I«aw   a  724*)— Tbiaz<— Abgtt- 
WNT  or  OotTHaaL. 

Where,  in  a  prosecution  of  defendant  for 
larceny  from  the  person,  there  was  evidence  that 
defendant  was  guuty  of  larceny,  that  he  waa  not 
a  resident  of  St  Lools  where  tiie  crime  was 
committed,  but  at  the  time  of  its  commission 


had  jnst  arrived  In  that  dty  bom  C3ileago,  it 
was  not  error  fOr  the  pcoaecnting  attorney  in 
his  anument  to  refer  to  defendant  as  a  "foreign 

thief.''^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1679;  Dec.  Dig.  |  724.*] 

3.  Cbiminal  Law  ^  rai*)— TbIAI^Abgu- 
MENT  OF  ATToamT— Absencb  ot  Witness. 
Where,  in  a  prosecution  for  larceny  from 
the  person,  a  witness  who  had  testi&ea  on  a 
prior  trial  was  absent  and  the  record  of  his  tes- 
timony had  been  introduced  In  evidence,  a  state- 
ment by  the  prosecuting  attorney  in  argument 
that  such  witness  was  not  able  to  be  present,  and 
the  state  introduced  his  testimony  which  was 
conclusive  and  not  contradicted  by  any  evi- 
dence, was  not  objectionable  as  a  lurect  refer* 
ence  to  the  failure  of  accnsed  to  testify  in 
his  own  behalf. 

[Ed.  Note.— E\>r  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1672;  Dec  Dig.  |  721.*] 

.^Veal  trom  St  Louis  Oircnit  Ooort; 
James  E.  Wltbrow,  Judge. 

Sidn^  Gordon  waa  conWeted  of  grand  lar^ 
ceny  by  stealing  from  the  person,  and  he 
appeals.  Affirmed. 

Defendant  was  charged  with  the  crime  of 
grand  larceny,  by  stealing  from  the  person, 
as  defined  by  section  4538,  R.  S.  1909,  amend- 
ed by  Laws  of  Missouri,  1011,  p.  193. 

'Upon  a  trial  had  in  the  circuit  court  of 
the  of  St  Lonls,  defendant  was  found 
guilty,  and  his  punishment  assessed  at  three 
and  one-half  years  In  the  penitentiary.  The 
state's  evidence  tends  to  show  the  following 
facts :  The  alleged  crime  occurred  on  October 
7,  1012,  near  the  corner  of  Eighteenth  and 
Market  streets,  in  the  city  of  St  Louis.  One, 
Oharles  H.  Robnett,  came  into  the  Union  De- 
pot on  an  early  morning  train,  and.  Just 
before  getting  off  the  train,  examined  his 
[>ocket  book  and  counted  his  money,  which 
amounted  to  $63.  He  then  placed  Ms  pock- 
et book,  which  he  says  was  a  black  one, 
crosswise  in  his  left  hip  pocket  and  came 
through  the  Union  Depot  and  up  to  the 
comer  of  the  above-named  streets  for  the 
purpose  of  taking  a  north-bound  Eighteenth 
street  car  to  bis  home.  While  waiting  for 
the  car,  he  felt  the  pocket  book  in  his  pocket, 
and  noticed  the  time  from  the  depot  clock  to 
be  7 :3C  a.  m.  lu  a  minute  or  two,  he  got  up- 
on an  Mghteenth  street  car  going  north.  He 
boarded  the  car  on  the  east  side  of  Eigh^ 
eenCh  street  and  Just  south  ot  Market  street 
and  at  a  point  very  near  a  fruit  stand  con- 
ducted by  one  Blscboff.  Just  as  Robnett  at- 
tempted to  board  the  car,  .one  Robert  Web- 
ster "swung  In  ahead"  of  him  and  boarded 
the  car.  Robnett  followed,  and  Just  back  of 
Robnett  came  the  defendant  Gordon.  Rob- 
nett noticed  some  pushing  and  Jostling  on  the 
baA  platform,  and  feit  the  defendant  puah- 
Ing  agalnat  falm,  appare&tly  trying  to  up- 
on the  batdc  platform  which  was  crowded. 
When  the  car  reached  Eighteenth  and  Olive 
streets,  defendant  and  said  Webster  got  off 
of  said  car,  without  paying  th^  Care,  and 
Oiegr,  in  oouQiany  with  a  third  person  named 
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Alben,  turned  east  on  Olive  street  After 
the  car  passed  Olive  street,  Mr.  Robnett  en- 
tered the  car  and  took  a  seat,  riding  to  a- 
polnt  near  his  bouse.  Wben  Bobnett  reached 
his  home,  it  was  discovered  that  bia  left  hitp 
pocket  was  turned  wrong  side  out  and  his 
pocket  book  and  money  gone.  He  reported 
this  fact  to  the  police  department,  giving 
them  descriptions  of  the  persons  on  the  plat- 
form of  the  car,  and  about  2  p.  m.  of  that 
day  defendant  and  Webster  and  two  others 
were  arrested.  Defendant  was  identified  by 
Robnett  as  being  the  man  who  got  on  the  car 
behind  him  and  pushed  against  him.  Louis 
Schmidt  and  son,  William,  testified  that  they 
saw  the  defendant  and  a  man  by  the  name  of 
Webster  board  a  Market  street  car,  going 
east,  at  the  comer  of  Market  and  Eighteenth 
streets,  about  7 :30  on  the  same  morning,  and 
ttiat  defendant  crowded  his  way  in  l>etween 
the  &ther  and  son,  and  then  left  the  oar  be- 
fore it  had  crossed  Glghteenth  street,  and 
that  Webster  rode  to  Seventeenth  street  be- 
fore leaving  the  car.  These  two  witnesses 
testified  that  their  attention  was  called  to 
defendant  by  reason  of  his  shoving  and  push- 
ing. Jacob  G.  Blschoff  testified  that  he  was 
In  charge  of  the  fruit  stand  at  IS  South 
S^teenth  street,  within  a  few  feet  of  where 
IffoaecDting  witness  boarded  the  north-bound 
Xai^teoith  street  car,  and  that  about  16 
minutes  after  7  o'clock  that  momlng  he  no- 
ticed defendant  standing  in  front  of  bis  fruit 
stand ;  and  witness  asked  defendant  to  stand 
out  of  the  way  so  tiiat  people  <»nld  see  his 
emit;  that  he  notlosd  defendant  get  on  a 
street  car  and,  after  riding  a  short  distance, 
get  off  and  oome  lA<k  to  the  comer  and  get 
on  a  secmd  time  and  seswat  the  same  ac- 
tion ;  that  his  attention  was  attracted  to  de- 
fendant; that  about  7:30  a.  m.  he  noticed 
defendant  get  on  a  north-bound  El^teKith 
street  car,  and  saw  him  stand  on  the  first 
step,  holding  onto  the  handrail  with  his 
light  hand,  and  taking  a  black  pocket  book 
from  the  left  hip  pocket  of  the  man  in  front 
of  him  with  his  left  hand ;  and  that  defend- 
ant r^nained  on  the  car  as  the  car  passed 
up  the  street,  and  went  out  of  witness'  sight 
Witness  did  not  know  the  man  whose  pocket 
book  was  stolen,  and  said  that  he  was  not 
able  to  identify  him.  The  witness  said  that 
the  man  whose  pocket  book  was  stolen  was 
wearing  black  clothes,  and  the  man  who  took 
the  po<^et  book  vi;as  wearing  brovm  dothee. 
About  noon  on  the  same  day,  the  witness  told 
two  police  officers  that  he  had  Beea  the  pocket 
picked  and  described  the  man.  DetectlTe 
McKenna  testified  that  he  arrested  defend- 
ant on  the  day  of  the  theft,  at  the  Prince 
Hotel,  which  was  atuut  one  hundred  and 
fift^r  feet  from  the  corner  of  Eighteenth  and 
MaAet  streets  in  the  dty  of  St  Louis.  When 
arrested,  defendant  said  that  be  and  Web- 
ster had  been  In  St  Louis  three  or  four  days, 
and  had  oome  to  6t  Louis  frwi  Chicago. 
Tbm  evldwce  on  the  part  ot  the  defendant 


was  to  the  following  effect:  Tbs  street  car 
conductor  In  charge  of  the  north-bound  Eight- 
eenth street  car  upon  which  prosecuting  wit- 
ness rode  to  his  home  testified  that  he  saw 
prosecuQng  witness  on  the  car  that  momlng, 
but  did  not  notice  defendant  on  the  car.  The 
conductor  was  not  acquainted  with  defoid- 
ant.  A  bell  boy  at  the  Princess  Hotel  testi- 
fied that  defendant  and  another  man  came 
to  the  hotel  about  2  o'clock  a.  m.,  on  October 
7.  1912,  and  left  a  call  for  9  o'clock  that 
morning;  that  about  0:30  a.  m.  he  took 
some  coffee  to  defendant  In  his  room,  and 
that  he  did  not  see  the  defendant  between  2 
a.  m.  and  0:30  a.  m.  that  morning.  The 
night  clerk  at  the  Princess  Hotel  tedMifled 
that  he  was  on  duty  from  midnight  until 
noon  on  that  day;  that  defendant  came  In 
and  went  to  bed  about  2  a.  m.  on  that  day. 
and  that  he  did  not  see  him  again  until 
about  10 :30  a.  m.,  on  the  same  day,  at  whi<A 
time  defoidant  returned  the  key  to  the  desk, 
and  that  it  was  the  day  before  the  Vtfled 
Prophet's  parade,  and  that  a  great  many 
people  were  stopping  at  the  hoteL 

W.  Blodgett  Priest,  of  St  l^ula  (Matt 
Holland,  of  St  Louis,  Chauncey  H.  Clarke, 
and  Otto  Earbe.  of  St  Louis,  of  connaeD,  for 
appellant  John  T.  Barker,  Atty.  Gen.  (S.  P. 
Howell,  of  Jefferson  Ci^,  of  oounsti^  for 
the  State. 

WILLLAMS.  a  (after  stating  the  facts  as 
above).  [1]  L  It  is  urged  that  error  was  com- 
mitted In  permitting  witness  William  O. 
Schmidt,  over  defendant's  objection  and  ex- 
ception, to  testify  that  a  few  minutes  before 
the  alleged  theft,  defendant  while  <m  die 
back  platform  of  another  car  near  the  place 
where  the  theft  is  supposed  to  have  oeenrrad, 
pushed  or  shoved  himself  in  between  the 
witness  and  his  father.  The  objection  urged 
against  said  testimony  Is  that  it  tends  to 
"indicate  and  Insinuate"  that  defendant  was 
attempting  to  commit  another  crime,  oaA 
therefore  should  have  been  excluded. 

The  question  as  to  whether  defendant  was 
near  the  place  of  the  alleged  theft,  at  the 
time  of  its  occurroice,  was  one  of  the  im- 
portant issues  in  the  case.  Defendant's  evi- 
dence tended  to  establish  an  alibi.  The  above 
evidence  tended  bo  establish  defendant'a 
presence  in  the  vicinity  of  the  crime  a  short 
time  prior  thereto.  The  evidence  as  to  the 
pushing  tended  to  explain  how  the  attention 
of  the  witness  was  called  to  def«idanf  s  pres- 
ence, and  made  more  plausible  and  convinc- 
ing the  vritness'  statement  that  he  was  able 
to  remember  and  Identify  defendant  whom 
he  had  never  seen  prior  to  the  Incident  on 
the  car  platform.  The  evidence  was  properly 
admitted  for  the  purpose  of  showing  de- 
fendant's presence  at  or  near  the  scene  of  the 
crime  a  short  time  prior  thereto,  and  was 
therefore,  when  considered  with  the  other 
focts  and  drcumatances  In  the  case,  some 
evidence  tending  to  estahUsh  tiia  Uenttt^ 
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defendant  as  the  peifBon  who  committed  tbe 
alleged  tbeft.  It  Is  not  a  sufficient  objection 
to  evidence  otherwise  admissible  to  say  that 
It  might  prove  the  commission  or  attempted 
commission  of  another  crime.  State  t. 
Spaugh.  200  Mo:  571,  loc.  dt  694,  98  S.  W. 
66;  State  v.  BeU,  212  Mo.  Ill,  111  S.  W.  24; 
State  T.  Lewis,  181  Mo.  235,  loc.  cit  260.  79 
S.  W.  671.  The  court,  by  instmctlon,  prop- 
erly told  the  Jory  that  they  coald  consider 
the  testimony  for  no  other  purpose  than  that 
of  determining  whether  or  not  defendant  was 
in  that  locality  at  about  tbe  tiioe  the  offense 
charged  in  the  informatioD  wojb  alleged  to 
have  taken  place. 

[2]  II.  During  tbe  closing  argument  the 
prosecuting  attorney  referred  to  defendant  as 
a  "foreign  tbiel"  To  this  remark  defendant 
Injected,  and  saved  an  exception  to  the  fail- 
ure of  tbe  court  to  rebuke  counsel  and  to 
admonish  tbe  JU17  not  to  regard  the  state- 
ment 

The  evidence  tended  to  show  that  defend- 
ant wia  guilty  of  larceny,  and  that  he  was 
not  a  resident  of  St  Louis,  but  had  just  ar- 
rived at  St  Louis,  coming  from  Chicago. 
When  the  remarks  at  the  prosecutor  refer  to 
matter*  shown  by  the  proof,  his  ocmdnct  in 
tiiat  regard  does  not  constitute  reversible 
error.  State  v.  Orlffen,  87  Mo.  608;  SUte 
T.  Alien.  174  Mo.  688,  74  S.  W.  838;  SUte  v. 
fiasco,  288  Mo.  685,  144  S.  W.  448.  In  this 
connection  however,  it  should  be  stated  that 
ooodnct  of  this  kind  np<m  the  part  of  the 
proeecutlng  attorney  is  not  to  be  commended 
or  encouraged.  Many  cases  are  zevwaed  be- 
eanse  proaeeatom  overate  the  bonndjs  of 
legitimate  argumoit  And  in  many  caasa  tt 
la  dlfllcnlt  to  weigh  tba  ^eet  that  socii  re> 
ma^  may  m  may  not  have  bad  in  influenc- 
ing tbe  ivTj  in  arriving  at  their  verdict  In 
all  oases,  tbe  wiser  and  much  the  safer 
ooarae  fOr  the  ivoaeentor  to  pnrtue  la  to 
flonflne  hifi  lemaifcs  to  a  fair  dlacuariim  of 
flie  evldoic^  and  not  indulge  In  the  use  of 
epithets  or  personal  abuse. 

[I]  Exception  vaa  also  saved  to  llie  courtfe 
failure  to  rebuke  counsel  and  Instruct  the 
Jury  to  dlaregard  tiw  further  statemoit  made 
by  the  prosecutor  In  the  couiaa  ot  bla  argu- 
meat,  viz.:  "Mr.  Bladioft  was  not  ablo  to  be 
hen  and  we  had  to  Introduce  Us  testimony, 
and  that  testimony  is  otmClnrive  and  not 
ccmtrBdicted  by  any  evldenoft"  Tbe  "Mr. 
Btsolu^  to  whom  retomoe  la  here  made  Is 
tbe  man  who  conducted  ttie  fruit  stand  near 
tbe  oomer  of  El^teenth  and  Maiket  streets. 
Id  the  clt7  of  St  Louis.  The  witness  was 
not  present  at  tbe  trial,  but  his  testimony, 
given  at  a  former  trial,  was,  by  consent  of 
aie  parties,  read  to  tbe  jury  by  the  official 
aten<«rapliar.  Appellant  inalsts  that  this 
remark  was  a  direct  reference  to  d^end- 
antf s  failure  to  testify  in  his  own  behalf.  We 
cannot  agree  with  appellant's  contention. 
This  WBB  In  the  natnre  of  a  genoal  comment 


as  to  the  weight  and  effect  of  tiie  evidence 
of  the  witness  Blschoff,  and  It  would  be  a 
forced  construction  that  would  interpret  it 
as  a  reference  to  defendant's  failure  to  tes- 
tify. The  statement  is  quite  different  from 
the  one  made  in  State  v.  Snyder,  182  Mo. 
523,  82  S.  W.  12.  which  was  held  to  he  error. 
In  the  case  of  State  v.  Ruck,  194  Ma  416, 
92  S.  W.  706,  5  Ann.  Cas.  976,  the  prosecutor, 
In  his  argument  to  the  Jury,  said:  "Here  we 
have  testimony  undeuled,  undisputed  by  no 
living  or  unliving  witness."  In  that  case, 
It  was  held  that  tbe  statement  did  not  vio- 
late the  inhibition  of  the  statute  against  re- 
ferring to  tbe  failure  of  tbe  defendant  to  tes- 
tify. To  the  same  effect  Is  State  t.  ITielda, 
234  Mo.  616,  138  8.  W.  618. 
The  Judgment  is  affirmed. 

ROT,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS.  C,  Is  adopted  as  the  opinion  of 
the  court  All  tbe  Judges  concur. 


STATE  V.  SONNBB. 

(Supreme  Court  at  HisaooKl,  DMrioa  No.  2. 
Dec.  8, 1818.) 

1.  iMOXOnlBlfT  AMD  ImOBHATION  (|  181*)— 

MANauuaHTn  —  OmHsaa  Ivolcdbo  — 

Abobtion. 

Rev.  St  1909,  I  4458,  providing  that  any 
person  who,  with  Intent  to  produce  an  abor- 
tion, uses  any  device  shall.  In  the  event  of  the 
woman's  deau  occasioned  thereby,  be  adjudged 
guilty  of  manslaughter  In  the  second  degree, 
and,  in  case  death  shall  not  ensue,  he  shaU  be 
ffuilty  of  the  felonv  of  aboatlon,  creates  the 
offense  of  manslaughter,  wfaico  is  separate  and 
distinct  from  tbe  offense  of  felony  of  abortipn, 
and,  under  an  Indictment  charging  manalaugh- 
ter  in  the  second  degree,  accused  may  not  be 
convicted  of  abortion. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  266^  604-6211 
Dec.  Dig.  f  191.*] 

2.  Abortion  6*)— Ikvobhation— Etidenob. 

Under  an  information  charging  that  accus- 
ed. Intending  to  produce  an  abortion,  caused 
a  woman  to  take  drugs  not  necessary  to  pre- 
serve her  life  or  the  life  of  her  child,  result- 
ing in  the  death  of  the  child,  the  state  must 
prove  that  the  death  of  the  child  was  occasion- 
ed by  the  use  of  some  drug. 

[Bd.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  i  15;  Dec  Dig.  {  6.*] 

I.  ABOBTXOir  A  6*>— ImtlBlUTION— BvinBNCB. 

Under  the  information,  the  state  had  *Uie 
burden  of  proving  that  the  use  of  the  drug  was 
not  necessary  to  preserve  tbe  life  of  the  wo- 
man or  that  of  the  nnboro  child,  and,  where 
tbe  evidence  showed  that  the  woman  had  been 
unwell  for  about  a  month  preceding  tbe  alleg- 
ed occurrence,  the  state,  to  support  a  convic- 
tion, must  show  facts  from  wbica  the  jury  may 
infer  that  the  taking  of  the  drug  was  not  nec- 
essary tor  the  purposes  specified. 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  1  IS;  De&  Digri&*] 

Appeal  from  Ciicnit  Court,  linooln  Oonntr; 
James  D;  Bamett,  Judge. 
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Marlon  Soimer  was  convicted  of  crime, 
and  he  airpeals.  Reversed  and  remanded. 

The  infoematlon  in  tUa  case  mUlnaUy  con- 
alated  of  four  counts;  bvt,  beftne  pnx»edlng 
to  trial,  the  proaeenting  attorn^  dlamlased 
the  first,  third,  and  fourth  coonts,  and  de- 
fendant was  tried  opon  tlie  second  count  In 
the  information.  That  count  charges  defend- 
ant with  manalaughter  In  the  second  degree 
under  section  44B8,  a  S.  Missouri  1900.  The 
Information  charge^  In  substance  that  the 
defendant,  intending  to  produce  a  miscar- 
riage or  abortion,  caused  to  be  takoi  bj  one 
Emma  Bnasell,  a  married  woman,  pregnant 
with  a  quick  child,  certain  dmga  and  medl- 
dnea;  it  being  alleged  that  the  same  was 
not  necessary  to  preserre  tbe  life  ct  said 
iPmnm  Bnssell  or  said  quick  child,  and  Oiat 
same  bad  not  been  adTised  by  a  duly  -Ucttis- 
ed  physician  to  be  necessary  for  sncb  pur- 
pose, and  that  same  produced  the  miscarriage 
and  abortion  of  said  Emma  BnaseU,  result* 
Ing  In  the  death  of  said  qnli^  child.  Trial 
was  had  In  the  circuit  court  of  lincoln  eoun* 
ty,  Ha,  tn  the  March  term,  ^0,  resulting  In 
a  Teidlct  by  the  jury,  as  ft)llow8:  "We,  the 
jury,  find  the  defwuUnt  guilty  of  the  tOouy 
of  abortion  and  we  assess  bis  punlshmmt  at 
one  year  in  the  county  jail  and  to  pay  a  fine 
of  one  thousand  dollars.  Joedah  Whiteside, 
fforeman."  Motions  fbr  new  trial  and  in 
arrest  of  judgment  were  duly  filed  and  orer* 
ruled,  and  smtence  duly  entoed  ujfoa  the 
verdict  The  appeal  was  erroneously  allow- 
ed to  the  St.  Louis  Court  of  Appeals,  and  said 
Court  of  Appeals  properly  certUled  the  case 
here. 

The  erldmoetpida  to  subatantlata  the  fol- 
lowing facts:  The  alleged  crime  occurred  in 
July,  1909,  at  the  town  of  Hawk  Point,  In 
linooln  county,  Mo.  Defendant  was  engaged 
tn  operating  a  meat  maritet  and  also  a  livery 
staUs  at  said  place:  Mrs.  Bmma  Bnssell,  a 
married  woifian,  also  resided  In  said  town, 
and  up  to  February  1,  1900,  she  and  her 
husband,  ^milam  Bussell,  conducted  a  board- 
ing house.  On  F^ruary  1, 1909,  Mrs.  Bussell 
and  her  busband  separated  and  never  lived 
together  again  as  husband  and  wlfto;  but 
Mn.  Buss^  omtlnned  to  live  In  the  town  of 
Hawk  Point  Yiola  Gordon,  the  16  year  old 
daugbtw  of  Mrs.  Russdl  by  Iier  first  hus- 
band, testlfled:  fDiat  from  F^ruary  1, 1900, 
until  after  the  occurrence  of  the  allied 
abdHlon  tibe  defendant  ««s  a  frequent  call- 
er at  Mrs.  Buss^l's  bom^  calling  Ibere  al- 
mort  every  evening  about  8  o'clock,  and  re- 
maining, generally,  until  U  o'doift,  and 
somttmes  until  2  or  8  o'clock  in  the  nunrnlng, 
and  on  a  few  occasions  all  nigbt.  That  upon 
these  calls  defendant  would  kiss  Mrs.  Russell, 
and  she  would  sit  upon  bis  lap,  and  Huy 
would  act  as  lovera  niat  she  had  seen  them 
In  bed  together  two  or  three  different  times 
and  on  one  occasion  when  they  wwe  un- 
dressed. About  the  middle  of  June  Mis. 
Busselt  began  complaining  of  being  unwell, 
and  uttiK  Jttr  Ut  grew  voxm  until  d»  id1» 


carried  on  July  23,  1909.  Between  fouz  and 
eight  days  prior  to  the  miscarriage,  defend- 
ant gave  Mrs.  Russell  25  cents  worth  of 
calomel  tablets  and  told  her  to  take  three 
tablets  every  hour  for  two  days  and  two 
nights.  Mrs.  Russell  took  two  tablets  each 
hour  during  the  first  day,  and  then  missed 
taking  the  same  for  two  days,  and  on  the 
fourth  day  continued  taking  the  calomel  tab- 
lets antU  bedtime.  Tha(  defendant  made 
visits  to  the  house  during  the  time  that  Mrs. 
Russell  was  taking  the  calomel,  and  was 
there  every  evening  just  preceding  the  mis- 
carriage. On  the  fourth  day  Mrs.  Rusa^ 
became  sick  at  her  stomach  and  vomited,  and 
became  so  sicA  that  she  went  to  bed.  On  the 
following  Saturday  (the  evidence  does  not 
show  how  much  time  elapsed  between  the 
time  when  she  last  took  calomel  and  when 
she  sent  for  the  doctor)  Mrs.  Rnss^  sent 
the  witness  to  call  Dr.  Dl^  to  attend  her. 
Dr.  Dlggs  came  and  raoained  two  hours,  at- 
tending Mrs.  Russell  through  the  mlscat^ 
rlage.  The  next  morning,  before  daylight, 
witness  buried  the  fetus  In  the  woodshed, 
and  says  that  the  fetus  was  a  male  diUiL 
The  next  night  defendant  brought  Mrs.  Rua- 
sell  a  breast  pump.  Witness  also  testlfled 
that  defendant  gave  Mrs.  Russell  f6  with 
which  to  pay  the  doctor's  bill.  On  the  advlos 
of  Mrs.  Russell's  father  and  mother,  th« 
witness  left  home  in  November,  1900,  and 
bad  not  seen  her  mother  slncfc  Dr.  Digga 
testified  that  when  he  arrived  at  Mrs.  Bus- 
sell's  home  be  found  her  in  the  act  of  abort- 
ing, and  be  proceeded  to  deliver  her  of  a 
child;  that,  In  his  opinion,  the  fetus  was 
about  five  mmtbs  old,  and  Ibat  it  was  what 
is  known  as  a  quick  child;  that  during  Uw 
(iteration  Mrs.  Bussell  told  the  doctor  that 
it  was  a  "intimate"  child;  that  when  be 
arrived  the  child  was  dead,  and  upon  de- 
livering the  same  found  that  its  bead  bad 
been  previously  severed  ftrom  Its  body,  and 
that  the  child  had  not  been  dead  very 
long;  that,  In  his  oplni(Hi,  it  would  bavo 
taken  a  sclentlflc  manipulation  to  have  sev- 
ered the  head  from  the  body  of  the  fetus 
in  the  position  which  the  fetus  occupied  in 
the  womb  (the  feet  projecting  foremost,  and 
that  the-  head  could  not  have  been  severed 
by  pulling  upon  the  feet  <rf  the  unborn  child. 
The  doctor  stated  that  he  did  not  know  what 
was  cause  of  the  abortion,  and  named 
several  things  that  might  have  caused  it, 
and  stated  that,  while  calomel  would  not 
necessarily  cause  an  abortion,  jet  it  mlgbt 
produce  such  a  result.  If  taken  in  excesslv* 
amounts.  Tbe  doctor  farther  testified  that 
on  July  10,  1909,  Mrs.  BusseU  called  at  hla 
office  and  stated  Chat  Abe  was  troubled  with 
discharge  of  the  womb,  and  the  doctor  refus- 
ed to  prescribe  for  her  oideas  she  would  al- 
low  him  to  make  an  examination  as  to  ber 
ailment  Five  other  physicians  tastUled,  la 
effed;  that,  wliila  tbe  taking  of  calnnal 
would  not  necessarily  produce  an  abortion, 
ytt  it  mnild  be  dAagttoot  for  ft  pMCDaat  no- 
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man  to  take  ftn  ezceaslT*  amoont  ot  the  same, 
and  tbat  an  excessive  amount  might  In  some 
Instances  produce  an  abortion.  A  number 
of  other  witnesses  testified  to  seeing  defend- 
ant at  the  home  ot  Mrs.  Rnssell,  on  different 
occasions,  both  in  the  daytime  and  at  night, 
and  that  defendant  boarded  at  Mrs.  Ras- 
s^'s  a  short  time.  Dr.  Shepard  testified,  on 
behalf  of  defendant,  that  on  April  23,  1909, 
he  treated  Mrs.  Bnssell  and  prescribed  a 
drag  to  stop  the  hemorrhage  of  the  womb, 
with  which  she  was  then  suffering.  Allle 
Monioe  teetifled  (hat  he  was  at  the  prelimi- 
nary hearing  when  Viola  Gordon  testified, 
and  that  he  did  not  hear  her  testify  to  many 
things  tbat  she  tesUfled  to  at  this  triaL  John 
Ernest  testified  that  a  short  time  after  the 
preliminary  examination  Mrs.  Bassell's  fa- 
ther, the  prosecuting  witness  in  this  case, 
said  that  "be  had  worked  mighty  hard  to 
get  to  catch  him  [Sonner],  and  tbat  he 
thought  he  had  caught  tilm  where  he  could 
get  him,  that  they  had  the  evidence  all  fix- 
ed." William  Weeks  testified  that  he  was  in 
the  employ  of  defendant  during  the  month  of 
July.  1909,  and  that  from  the  20th  to  the 
iKEtb  c»f  July  defendant  renUdned  at  his  home. 
teUng  care  of  his  wife,  who  was  then  sick. 
IMendant's  wife  testified  that  defendant 
spent  most  of  his  evenings  at  home,  and  was 
a  home  the  entire  evenings  of  July  22, 23,  and 
24.  1909.  Defendant  did  not  take  the  stand. 

Wm.  A.  Dudl^,  of  Troy,  for  appellant 
Stuart  L.  Penn,  Proa.  Atty.,  of  Troy  (Brevator 
3.  Creech,  of  Troy,  of  counsel),  for  the 
Stats. 

WILUAMS,  a  (after  stating  the  facta  as 
aboTC^  [1]  L  The  Infnmatlon  cblirges  de- 
teodant  with  manslaughter  in  the  second  de- 
gree under  section  4458,  B.  8.  1S09.  The 
court  Instructed  on  manslaughter  in  the  sec- 
ond degree,  and  also,  by  Us  instructloa  No. 

instructed  as  to  the  "fdlony  of  abortUm," 
and  the  jury  found  the  defradant  guilty  of 
the  "felony  of  abortion."  The  giving  of  In- 
rtroctlon  No.  2  constituted  reversible  error. 
In  the  recent  case  of  State  T.  DaEgata,  244 
Mo.  218,  148  S.  W.  889,  this  court  fully  con- 
sidered the  identical  p<^t  here  involved, 
and.  veafclng  through  Brown,  P.  J.,  an- 
nounced the  following  conclusion:  "After  a 
careful  ccmBlderatlon  of  section  4468,  R.  B. 
1909,  we  are  of  opinion  that  the  crime  of 
Om  felony  of  abortion  is  not  Included  within 
tb»  chai^  of  manslaughter  in  the  second  de- 
gree as  defined  by  that  section,  raiat  statato 
expressly  recites  that,  where  the  death  of 
0ie  female  [or  anlck  child]  does  not  result 
from  the  unlawful  acts  of  defendant,  he  may 
be  convicted  of  the  felony  of  abortion.  In 
this  case  the  charge  is  that  Mrs.  Hawkins 
Aled  as  Qie  result  ot  defendant's  criminal 
operation,  and  he  should  therefore  have 
beoi  convicted  of  the  crime  of  manslaughter 
in  the  second  Hegne  or  acquitted.  *  •  * 
*nie  two  offenaea  denounced  by  said  section 


4458  are  so  inconsistent  with  each  ottier  that 
they  cannot  both  be  charged  in  the  same  in- 
dictment" 

[2,  S]  II.  Appellant  contends  that  the  evi- 
dence Is  insufficient  to  sustain  a  conviction. 
While  It  Is  Impossible  to  foresee  what  the  evi- 
dence might  be  upon  another  trial  of  this 
case,  yet  since  the  case  must  be  remanded, 
It  Is  perhaps  advisable  that  we  make  some 
observatlfms  concerning  the  sufficiency,  or 
rather  the  insuffldoicy,  of  the  present  evi- 
dence to  sustain  a  conviction  of  manslaugh- 
ter in  the  second  degree  aa  defined  by'said 
section  44fia 

It  will  be  noted  that  under  the  present 
Information,  it  becomes  necessary  to  prove 
that  the  death  ct  the  quick  -child  was  oc- 
casioned by  the  use  of  some  drug.  The 
present  evidence  falls  to  show  that  the  deatti 
of  the  quick  ddld  was  so  caused.  On  the 
other  hand,  the  evidence  tends  to  duw  tbat 
the  severing  of  the  head  of  the  fetua,  prior 
to  ita  delivery,  by  the  use  of  some  instru- 
ment by  some  unknown  person,  was  perhaps 
the  probable  cause  of  ita  death. 

The  burden  waa  also  upon  the  state  to 
prove  that  the  use  of  the  drug  was  not  neces- 
sary to  preserve  tike  life  of  Mr&  BusseU  or 
tliat  of  the  unborn  child.  State  Meek, 
70  Mo.  356.  35  Am.  Bep.  427;  State  v.  Schuer- 
man.  70  Mo.  App.  518;  State  v.  Aiken.  109 
Iowa,  643,  80  N.  W.  1073 ;  State  v.  Clemente. 
15  Or.  237,  14  Paa  410 ;  Moody  v.  State,  17 
Ohio  St  110.  It  is  true  that  ta  the  cases 
of  State  V.  Castro,  231  Mo.  398,  132  8.  W. 
1115,  and  State  v.  Dai^atz,  244  Mo.  218,'  148 
S.  W.  889.  it  was  held  that  a  ahowlng  upon 
the  part  of  the  state  to  the  effect  that  the 
pregnant  woman  was  In  a  healthy  condition 
Just  prior  to  the  alleged  criminal  act  would 
be  snfflcient  prima  fade  proof  that  the  tak- 
ing of  the  drug  was  not  necessary  to  preserve 
the  life'  of  the  woman  or  that  of  the  quick 
child.  However,  in  the  present  case,  there 
was  no  such  showing;  but  on  the  other 
hand,  the  evidence  tends  to  show  that  Mrs. 
Russell  had  been  unwell  for  the  period  of 
a  month  next  preceding  the  alleged  occurrence. 
The  evidence,  therefore,  fails  to  show  such 
facte  or  drcnmstances  from  which  the  Jury 
could  infer  or  find  that  the  taking  of  the 
drug  was  not  necessaiy  fi>r  the  purpose 
above  mentioned. 

If,  therefore,  the  evidence  produced  upon 
another  trial  upon  the  same  Information 
should  fall  to  supply  the  above-required  ad- 
ditional proof,  the  trial  court  should  direct 
an  acquittal. 

The  Judgment  is  rereraed,  and  the  cause 
remanded. 

BOT,  C,  concurs. 

PER  CURIAM.  Ibe  foregoing  opinion  of 
WILLIAMS,  C,  la  adopted  as  the  opinion 
of  the  court  All  the  Judges  ooncun 
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LYONS  T.  MBTROFOLITAN  ST.  BT.  GO. 

(Stti»reme  Court  of  Bfluouri,  DiviBlon  No.  1. 
Dec.  e.  1913.) 

1.  EnDBNOE  (f  80*}— PBE6UUPTI0N8— Law  OF 

Otheb  State. 

In  an  action  for  personal  iojuriea  suatain- 
«d  In  Kansaa,  where  neither  port;  proved  the 
law  of  Kanaaa,  the  law  of  Misaonrl  applied, 
and  plaintiff  would  not  be  denied  a  recovery  be- 
cause of  bia  failure  to  prove  the  law  of  Kan- 
aaa. 

[Ed.  Note.— For  other  caseB,  aee  Xividence, 
Cent  Dig.  S  101 ;  Dec.  Dig.  |  80.»3 

2.  Etidbncb  (I  80*)— PBBSUiCFnonB— Laws 
OF  Otheb  Statbs. 

In  the  abaenee  of  a  ahowing  to  the  cpn- 
trary,  the  laws  of  a  iteter  state  will  be  pre- 
samed  to  be  the  same  as  that  of  the  former. 

[Ed.  Note.-~For  other  cases,  see  Evidence, 
Cent  Dig.  {  101:  Dea  Dig.  S  80.*] 

8.  Stbxbt  Baxlboadb  (i  117*)— Acmons  foe 

Ivjnuxa— QtrasTioNS  foe  Jitbt. 

In  an  action  for  in^ries  in  a  coUlaion  5e- 
tween  a  street  car  and  a  baggy,  where  the  mo- 
torman  admitted  that  he  saw  plaintiff's  horse 
before  plaintiff  could  aee  the  car,  and  realized 
that  a  collision  was  imminent,  and  there  was 
e^ence  that  by  or^nary  care  he  conld  or 
ought  to  have  seen  the  horse  before  he  acta- 
eHy  did,  and  that  with  the  appliances  at  hand 
be  could  have  atopped  the  car  after  reaching 
tiie  point  from  which  be  first  saw  the  horse, 
and  before  reaching  the  point  of  collision,  the 
court  did  not  err  in  submitting  the  case  apon 
the  humanitarian  theory;  aince  the  motorman's 
dat7  to  stop  or  slacken  the  speed  of  his  car 
did  not  commence  merely  iriien  the  horse  was 
actoally  on  the  track,  oat  commenced  when 
he,  as  a  prudent  motorman,  could  see  that 
plaintiff  was  intending  to  eron  the  track,  (AUt- 
ions  to  danger. 

[Ed.  Note.— For  other  cues,  see  Street  Rall- 
roada.  Cent  Dig.  |f  289-267;   Dea  Dig.  i 

iit.*} 

4.  Stbbei  Baiiaoadb  (I  90*)— Liabilitt  foe 
Injuries  — Injuries  Avoidable  Notwith- 
btandinq  cohtbibutoet  neauqewce. 

The  motorman  in  charge  of  a  street  ear, 
after  discovering  a  Tehlde  in  danger,  was 
bound  to  use  all  reasonable  effort  cecsistent 
with  the  safet?  of  persona  on  board  the  car  to 
avoid  a  collision. 

[Ed.  Note.— For  other  cases,  «ce  Street  Ball- 
roads,  Cent  Dig.  H  190-193;  Dec.  Dig.  |  90.*] 

5.  Appeai.  AifD  BbbOE  <|  882*)— Bbtibw— In- 

TITKD  BBEOB. 

In  an  action  for  injuries  tustained  in  a 
collision  with  a  street  car,  defendant  could  not 
complain  that  instructions  correctiy  atatiog  and 
applying  the  bnmanitarian  doctrine  conmcted 
with  instructions  given,  at  Its  reqoeat.  on  the 
subject  of  coDtribntor;  negligence,  wUch  ig- 
nored the  humanitarian  doctrine. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8S91-3610;  Dec.  Dig.  f 
882.*] 

6.  Evidence  (|  474*)— Opiniow  Bvidbmot— 

COMPETENCT  OF  EXPKBTfl. 

In  an  action  for  injuries  sufltained  in  a  col- 
lision between  a  street  car  and  a  buggy,  where 
the  driver  of  the  buggy  testified  that  he  had 
frequently  ridden  in  street  cara,  noticed  their 
speed,  and  had  occasion  to  estimate  it  at  times, 
and,  though  given  an  opportunity,  defendant's 
counsel  declined  to  examine  him  further  as  to 
his  qualifications,  he  was  properly  permitted 
to  testify  as  to  the  kpeed  of  the  car. 

[Bd.  Note.— For  other  easM,  •••  Bvidence, 
Cent  Dig.  «  2196-2219;  Dec.  Dig.  |  474.*! 


7.  Evidence  <f  GBd^*)—Omnofi  Efidenc»— 

COHPETENCT  OF  EXPEKTB. 

In  an  action  for  injuriea  sustained  in  a 
coUisian  with  a  street  car,  a  witness  who  for 
more  than  a  year  had  been  in  defendant's  em- 

Eloy  as  a  motorman  and  conductor,  was  famil- 
ir  with  its  cars  of  the  daas  to  whidi  the  one 
which  injured  plaintiff  belonged,  had  operated 
such  cars,  knew  their  equipment  and  the  meth- 
ods of  stopping  them,  had  seen  the  tracks 
where  the  accident  occurred,  had  been  over  the 
curve  there  several  times  and  knew  tiiere  was 
a  grade  at  that  point,  was  properly  permitted 
to  testify  respecting  the  distance  within  which 
the  car  could  have  been  atopped. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  U  2350-28B2;  Dec.  Dig.  |  68914.*] 

8.  Etiobhce  (I  MS*)— Ofikioh  Hvidekob— 
Htpotbetioai.  QOBSnONS. 

In  an  action  lor  personal  injuries,  ques- 
tions asked  the  physician  who  treated  the  in- 
juries and  the  surgeon  who  operated  therefor, 
as  to  whether  the  conditions  discovered  b^ 
them  could  have  been  the  result  of  the  acci- 
dent, which  questions  hypothesised  the  facta 
of  the  accident  as  detailed  by  plaintiff's  wit- 
nesses, were  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  2346,  2365;  Dec  Dig.  {  648.*] 

9.  Damaobs  ({  168*)— AcnORB  foe  Injubieb 
—Evidence  AoifisaiBLB  under  Puaoinos. 

In  an  action  for  personal  injuries,  where 
the  petition  alleged  that  plaintiffs  kidney  was 
crushed  and  that  he  was  otherwise  injured  in- 
ternally, and  there  was  evidence  that  the  con- 
dition of  his  kidney  disclosed  by  an  operation 
was  due  to  traumatism,  resulting  in  a  frac- 
turing of  the  urinary  or  secreting  parts  of  tbe 
kidney  followed  by  a  leakage  of  the  urine  into 
the  fatty  tiaaue  surrounding  the  kidney,  and 
that  the  kidney  waa  fractured  or  cracked,  evi- 
dence that  the  arine  oa  examination  after  the 
injur^r  and  before  the  operation  was  found  to 
contain  blood  cells,  indicating  that  blood  was 
getting  Into  the  unne  was  not  out^de  the  is- 
sues, the  examination  being  simply  one  of  the 
methods  which  disclosed  the  ctmmtion  of  the 
kidney  and  led  to  the  operation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {8  441-444;  Dec.  Dig.  {  1^«] 

10.  Dauaobb  (I  186*)— AonoMs  foe  Injoeies 
— ScmrciBNoY  OF  Evidence. 

In  an  action  for  personal  iajniiei  sostain- 
ed  in  a  collision  with  a  street  car,  where  phy- 
sicians who  treated  plaintiff  and  the  surgeon 
who  operated  upon  him  testified  that  the  con- 
dition of  his  kidney  waa  due  to  tranmatism, 
and  that  the  itijurT  received  in  the  ceUirioD 
could  have  caused  such  condition,  there  was 
no  evidence  that  he  had  received  any  other  in- 
jury which  could  have  produced  such  condi- 
tion, and  the  surgeon  testified  that  be  never 
found  it  to  be  present  in  a  case  of  disease,  the 
evidence  showed  sufficiently  that  such  condi- 
tion resulted  from  the  collision. 

[Ed.  'Note. — For  other  cases,  see  Damages, 
Cent  Dig.  IS  S03-S08;  Dec.  Dig.  f  185.*] 

11.  New  Trial  (S  124*)  — Motionb  — Stnffi- 

CIBNCT. 

A  motion  for  a  new  trial  on  tiie  groond  of 

newly  (Uscovered  evidence,  which  neither  etatetj 
the  evidence,  gave  the  names  of  any  witnesses, 
nor  stated  the  diligence  used  before  the  trial, 
was  insufficient  and  properly  denied. 

[Ed.  Note,~For  other  caSea,  see  N«w  TrisL 
Cent  Dig.  II  250-263;  Dec.  Dig.  |  124.*] 

12.  New  Tbiaz.  (|  108*)— Newlt  Dkecotsbbd 

Evidence— Sufficiency. 

Alleged  oewlv  discovered  evidence  produc- 
ed on  a  motion  lor  a  new  trial  JUld  to  be  of 
such  alight  probativt  force  and  tha  connter 
affidavits  of  such  great  probative  force  that 
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tb»  motion  mlKht  properlr  bare  been  denied 
on  the  ground  that  there  waa  no  reasonable 
probability  that  a  different  reaolt  would  be  pro- 
duced on  a  Dew  trial  by  anch  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  226,  227;  Dec.  Dig.  |  108.*] 

18.  Dahaoes  (I  132*)— BxcEssiVEirass— Pra- 

SONAL  Injuries. 

Plaintiff.  37  years  old,  strong  and  active, 
and  in  the  real  estate  business,  was  injured  in 
a  coUision  with  a  street  car.  He  waa  not  im- 
mediately diaabled,  bot  suffered  much  pain,  and 
a  f«w  bonn  afterward  took  to  hla  bed  where 
he  remained  (or  six  days.  There  were  no  ex- 
ternal wounds  or  bruises.  On  June  29,  1908, 
13  days  after  the  injury,  he  was  again  confined 
to  his  bed  and  a  physician  called.  On  Augast 
Sd.  'm.  serions  operation  was  performed.  The 
Udoey  waa  exposed,  the  lymphatic  capsule  dis- 
sected loose  and  found  to  be  hard  and  com- 
pressed. It  was  then  stripped,  the  kidney 
opened  and  a  drainage  tube  pat  in  place  in  the 
Udoey,  throagb  which  the  arine  was  discharg- 
ed for  four  months.  The  operation  oecessd- 
tated  the  handling  of  nerves  causing  pain  re- 
quiring two  weeks  or  more  to  disappear.  He 
was  in  the  hospital  for  six  weeks,  and,  though 
his  condition  was  considerably  improved  by 
the  operation,  the  kidney  hung  lower  than  it 
sbonld,  Interfering  with  its  function  and  causing 
pain.  This  condition  was  permanent  unless 
corrected  by  another  operation.  He  suffered 
from  nervousness  and  insomnia^  prior  to  the 
operation  suffered  agonizing  pain,  and  there- 
after suffered  considerable  pain  down  to  the 
time  of  the  trial  in  Febmary,  1909,  at  which 
time  walking  was  painful.  Beld,  that  a  ver- 
dict for  $17,500  was  excessive  and  required 
a  new  trial  unless  plaintiff  would  remit  all  in 
excess  of  $10,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
OeoL  Dig.  H  372-386,  396;  Dec  Dig.  f  182.*J 

Bond,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Walter  A.  Powell,  Judge. 

Action  by  Claude  H.  Lyons  against  the 
Metropolitan  Street  Railway  Company. 
From  a  judgment  for  plalntlft,  deftedant  ap- 
peals. Affirmed  conditionally. 

John  H.  Lucas  and  Ohas.  N.  Sadler,  both 
of  Kansas  City,  for  appellant  John  T.  Bar- 
ker, of  Jefferson  City,  and  Sparrow,  Page  & 
Bea,  of  Kansas  City,  for  respondent 

BLAIR,  C.  This  Is  an  action  for  damages 
for  Injuries  plalDtifF  alleges  he  received  when 
one  of  defendant's  cars  collided,  at  the  cross- 
ing of  Fifth  street  and  Haskell  aveuue,  Kan- 
sas City,  Kan.,  with  a  buggy  in  which  plain- 
tiff and  his  brother-in-law  were  riding.  The 
negligence  charged  In  the  petition  Is  (1)  neg- 
ligent, careless,  and  reckless  speed;  (2)  a 
negligent,  careless,  and  reckless  failure  to 
give  warning  of  the  car's  approach  to  the 
crossing;  and  (3)  that  defendant's  sarrants 
In  charge  of  the  car  did  not  employ  proper 
care  to  ^ther  slacken  speed  or  stop  the  car 
after  they  saw,  or  by  the  exercise  of  reason- 
able care  could  have  seen,  plaintifC  on  said 
crossing.  Then  follow  allegatioos  as  to  the 
Injuries  suffered.  The  answer  was  a  general 
denial  There  waa  a  Judgment  for  piainHff 
for  117,000,  and  defendant  appealed. 

[1,2]  I.  It  la  oraitaided  that  slnoe  Kaasas 


was  the  scene  of  tho  injury  there  was  no 
cause  of  action  unless  the  lews  of  Kansas 
gave  it,  and  that,  as  a  consequence,  pleading 
and  proof  of  the  law  of  Kansas  giving  a 
cause  of  action  in  the  circumstances  waa  an 
indispensable  prerequisite  to  a  recovery.  No 
law  of  Kansas  was  pleaded  or  proved  by  ei- 
ther party. 

In  Thompson  v.  Railroad,  243  Mo.  loc.  cit. 
349,  148  S.  484,  plaintiff  sought  damages 
for  personal  Injuries  received  In  Arkansas, 
and  this  court  unhesitatingly  held  that,  since 
"no  statute  or  other  law  of  Arkansas"  was 
pleaded,  the  appllcatory  law  was  that  of  the 
forum;  and  in  Biggie  v.  Railroad,  159  Mo. 
App.  loc.  dt  851,  140  3.  W.  002,  the  rule  was 
stated  to  be  that  in  a  case  of  this  kind,  'In 
the  absence  of  a  showing  to  the  contrary.  It 
win  be  presumed  the  Laws  of  a  sister  state 
are  the  same  as  our  own."  There  Is  a  dif- 
ference between  these  two  principles  (Cherry 
V.  Sprague,  187  Mass.  113,  72  N.  B.  496,  07 
L.  R.  A.  33  and  note,  105  Am.  St  Rep.  38). 
but  it  Is  not  of  a  character  such  as  material- 
ly to  affect  the  question  raised  In  this  case, 
and  need  not  be  discussed.  Under  both 
views  the  trial  court  was  right  In  trying  the 
case  under  our  law. 

The  cases  dted  by  defendant's  counsel 
(Mathieson  v.  Railroad.  210  Mo.  loc.  dt.  542, 
118  S.  W.  0,  and  XewUn  v.  Railroad,  222  Mo. 
loc.  clt  891,  382,  121  S.  W.  125)  were  both 
actions  founded  on  Kansas  statutes,  pleaded 
and  proved,  and  must  be  read  In  the  light  of 
that  flact  So  read  they  furnish  no  support 
for  the  present  contention.  In  the  former, 
the  court,  after  saying  the  action  was  on  the 
statute  and  a  change  of  front  would  not  be 
permitted,  further  held  that  the  common  law 
would  not  be  presumed  to  be  In  force  in  Kan- 
sas. In  doing  so,  however.  It  approvingly 
cited  and  quoted  from  cases  in  this  state 
which  lay  down  the  rule  adopted  and  ap- 
plied In  Thompson  v.  Railroad,  supra.  Prop- 
erly understood  that  decision  is  no  authority 
for  saying  that  a  plaintiff.  Injured  In  Kan- 
sas, who  brings  in  the  courts  of  this  state  an 
action  for  damages  for  injuries  actionable 
under  our  general  law  of  negligence  will,  at 
the  close  of  the  trial,  be  turned  out  of  court 
because  he  does  not  plead  and  prove  the 
laws  of  Kansas  applicable  to  the  facts.  In 
such  case,  unless  defendant  properly  invokes 
the  laws  of  the  sister  state,  the  law  of  Mis- 
souri is  to  be  applied.  This  conclusion  ren- 
ders unnecessary  discussion  of  those  assign- 
ments of  error  which  proceed  upon  the  as- 
sumption that  the  law  of  Kansas  applies, 
and  leaves  for  consideration  only  those  rul- 
ings which  are  asserted  to  be  erroneous  when 
Judged  by  the  law  of  this  state.  Tbese  will 
be  considered  In  the  snbsequ^t  paragraiAs. 

[3]  II.  It  is  Insisted  that  there  was  no  evi- 
dence which  Jnstlfled  the  trial  court  in  sub- 
mitting the  case  to  the  Jury  on  the  humanita- 
rian theory.   On  this  phase  of  the  case  there 
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wan  sabstantlal  evidence  of  the  following 
ptftlnent  facts:  DefoidaDt's  double  tracks 
are  laid  east  and  west  along  HaeOceU  aTurae ; 
Fifth  street  runs  north  and  sonth,  and  at  the 
Intersection  of  the  street  and  avenne  the  lat- 
ter  "ioffs"  south  to  snch  an  eztoit  that  east 
of  Fifth  street  Its  sonth  line  Is  qiUte  or  al- 
most on  a  line  with  Its  north  line  west  of 
Fifth  street;  in  passing  eastward  across  Fifth 
street  defendant's  tracks  corre  to  the  sonth, 
the  cnrre  beginning  a  little  west  of  the  west 
line  of  that  stre^  to  such  an  ezt«it  that  the 
sonth  or  eastboond  track  aniro&ches  rery 
near  the  curb  on  the  sonth  side  of  Haskell 
avenue,  the  sidewalk  at  that  p<dnt  being 
quite  narrow ;  there  is  a  two^tory  building  on 
the  southwest  comer  of  the  Intersection  of 
the  street  and  avenue,  and  it  and  the  awn- 
ings tiiereon  as  placed  at  the  time  of  the  ac- 
cident so  obstmcted  the  vision  of  one  com- 
ing from  the  sonth  on  Fifth  street  that  he 
couM  not  see  dtfendanfs  tracks  for  any  con- 
idderable  distance  veat  of  the  west  line  of 
that  street  until  he  had  reached  a  point  about 
16  or  16  feet  sonth  of  the  south  track;  west 
of  Fifth  street  the  tracto  are  laid  on  a  very 
perceptible  upgrade,  estimated  as  S  or  4  per 
cent;  the  accident  occurred  at  about  11:30 
a.  m.;  a  mist  or  drizzle  of  rain  was  falling 
bnt  there  is  no  evidence  this  was  of  a  char- 
acter to  obscure  the  vision. 

Plaintiff  and  his  brother-in-law,  the  latter 
driving,  were  in  a  one-horse  buggy,  traveling 
north  along  the  center  of  Fifth  street  which, 
at  this  point,  Is  60  or  65  feet  wide  between 
the  property  lines;  as  the  vehicle  approach- 
ed the  tracks  its  speed  was  slackened  and  Its 
occupants  listened  for  cars  and  looked  both 
east  and  west,  but  ueither  saw  nor  heard  a 
car  nor  heard  any  warning  of  one's  ap- 
proach. Their  view  of  the  track  west  of 
Fifth  street  was  obstmcted  by  the  building 
above  referred  to  until  the  horse  reached  a 
point  very  near  the  track.  PlalntlfF  testifies 
that,  when  the  vehicle  reached  a  polut  where 
he,  could  gee  to  the  west  down  Haskell  ave- 
nue 30  or  40  feet,  he  looked  In  that  direction, 
but  saw  no  car.  At  this  time  the  horse  was 
In  5  or  6  feet  of  the  track  and  moving  stead- 
ily toward  It  In  a  trot,  and  his  speed  Is  vari- 
ously estimated  by  the  witnesses  at  from  2% 
to  10  miles  per  hour.  At  the  moment  the. 
horse  reached  the  south  rail  of  the  track  or 
Just  after  his  front  feet  passed  over  It  plain- 
tiff and  hie  brother-in-law,  for  the  first  time 
they  say,  saw  the  car,  then  10  or  12  feet 
west  of  the  west  property  line  of  Fifth  street, 
and  3S  or  40  feet  from  the  horse.  The  car 
was  moving  at  the  rate  of  12  or  15  miles  per 
hour.  Plaintiff  testified  that  at  this  juncture 
the  motorman's  face  was  turned  toward  the 
rear  of  the  car,  In  the  center  of  which  the 
conductor,  who  was  the  only  other  occupant, 
was  standing.  Hedrlck,  who  was  driving  the 
horse,  saw  the  car  at  the  same  moment 
plaintiff  did,  and  immediately  attempted  to 
tnm  the  horse  to  the  right  so  as  to  get  him 
off  the  track,  bnt  this  effort  was  unsuccess- 


ful, and  the  fender  of  On  car  "pldced  up" 
the  horse,  and  Qie  car  struck  the  left  tnat 
wheel  of  the  buggy  and  broke  it,  so  that  the 
axle  fell,  and  plaintiff,  ^o  was  riding  upon 
the  left  side  of  the  buggy,  was  brought  down 
against  the  car,  and  the  horse,  buggy,  and  oc- 
cupants were  dragged  or  carried  in  this  po> 
sltton  80  or  40  fleet  before  the  car  was  stop- 
ped. 

The  fflotonuan  testified  that  be  "had  on  a 
full  head  of  power  vp  to  about  the  property 
line**  on  the  west  side  of  Fifth  street,  and 
that  the  car  was  moving  12  or  13  miles  per 
hour ;  Uiat.  when  be  first  saw  the  horse  and 
buggy  approachii^  the  track,  the  car  was  10 
or  12  feet  west  of  the  west  property  line  of 
Blfth  street,  and  the  horse's  head  was  8  or 
10  ftet  south  of  the  track,  and  the  borse  was 
appRHU^ing  tile  track  at  tiie  rate  of  8  or  10 
miles  per  hour.  On  cross-examination,  Oia 
motonnan  further  testified  as  follows:  *^ 
What  is  a  blind  crossing?  A.  Where  you 
cant  see  only  to  a  certain  extent  Q.  To 
that  extent  then  it's  more  dangerous  ttian 
the  open  crossing?  A.  Certainly,  I  Just  said 
that  Q.  And  yon,  as  a  moitonnan  running 
on  that  line,  an)reciated  that  fact  that  morn- 
ing? A.  Yes,  sir.  Q.  And  when  yon  ap- 
proached that  crossing  It  was  your  duty  as  a 
motorman  to  have  your  ear  nndw  control, 
expecting  to  see  people  crossing?  A.  Tes, 
sir.  Q.  Ton  knew  Oiat  was  yonr  duty  that 
morning?  A.  Oertainly.  Q.  A  person  ap- 
proachlng  from  the  south  and  driving  north 
over  this  railroad  track,  on  account  of^the 
conditions  which  you  have  detailed,  could 
only  see  a  very  little  distance  up  the  track, 
you  think  Mr.  Trembley?  A.  I  wouldn't 
know  what  you  would  call  a  little  distance. 
Q.  Well,  Just  a  short  distance  then.  The 
building  Is  an  obstruction.  Isn't  It,  Mr.  Trem* 
bley?  A.  Yes,  sir.  Q.  Now  then,  you  are 
very  familiar  with  that  crossing?  -  A.  T  am. 
Q.  Now  then,  when  the  horse's  head  was 
about  8  feet  south  of  the  track,  as  you  told 
Mr.  White  you  first  saw  It,  the  men  In  the 
buggy  couldn't  see  the  car  at  all,  could  they 
Mr.  Trembley?  A.  Not  In  the  position  they 
were  In.  Q.  Naturally  you,  on  the  car,  could 
see  the  horse's  head  first?  A.  Yes,  sir.  Q. 
Now,  when  you  saw  the  horse's  head,  going 
at  that  speed,  you  knew  he  was  going  to  try 
to  cross  the  track  didn't  you?  A.  No,  I  did 
not  Q.  What  did  yon  think  the  horse  was 
going  to  do?  A.  Well,  I  didn't  know.  Q. 
He  was  going  pretty  fast?  A.  Yes,  sir.  Q. 
Within  8  feet  of  the  track,  going  at  the  rate 
of  speed  he  was  going,  you  knew  It  would  be 
very  difficult  to  atop  him  after  he  got  on  the 
track?  A.  Certainly.  Q.  So  you  knew  he 
would  likely  be  at  the  crossing  when  you  got 
there?  A.  Yes.  Q.  And  you  knew  If  he  was 
on  the  crossing  when  yon  got  there,  there 
would  be  a  collision?  A.  Yes,  sir.  Q.  When 
you  were  10  or  12  feet  west  of  the  property 
line  you  first  discovered  the  horse's  bead? 
A.  Yes,  sir.  Q.  You  say  10  or  12  feet  west, 
that's  Just  an  eeUmate?  A.  Yea,  air.  Q. 
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Ton  are  not  pretending  to  give  me  the  exact 
feet  now?  A.  No."  He  further  testlfled  tbat 
the  horse  traveled  to  the  track  from  the 
point  where  he  first  saw  him  in  about  the 
same  time  the  car  traveled  to  the  point  of 
collision  from  the  point  about  36  feet  west 
thereof,  from  which  point  he  first  saw  the 
horse's  head ;  that  the  occupants  of  the  bug- 
gy could  not  see  the  car  as  soon  as  witness 
could  see  the  horse ;  and  that  the  horse  was 
nearly  on  the  track  before  the  occupants  of 
the  buggy  could  see  the  car.  He  'said  he  had 
given  the  usual  warnings  of  the  car's  ap- 
proatA  to  the  crossing,  and  again  soonded 
the  gong  as  soon  as  he  saw  the  horse,  denied 
turning  his  face  from  the  front  after  reach- 
ing the  point  12  or  16  feet  west  of  the  west 
line  of  Fifth  street,  and  declared  he  used  ev- 
ery effort  to  stop  the  car  after  he  discovered 
plaintiff's  peril.  There  was  evidence  that 
the  car  could  have  been  stopped  safely  in  25 
or  30  feet,  and  that  at  the  moment  the  car 
struck  the  baggy  the  motorman  was  setting 
the  brake. 

There  was  evidence  which  conflicted  In 
several  respects  with  that  set  out,  but  It  is 
to  be  disregarded  in  determining  the  ques- 
tion presented  by  the  contention  now  being 
eonsldered. 

It  was  said  in  Ellis  v.  Metropolitan  Street 
Railway,  234  Mo.  loc  dt  680,  681.  138  S.  W. 
80,  in  which  there  was  evidence  that  plaintiff, 
apparently  oblivious  to  danger,  drove  upon 
the  track,  and  the  vehicle  he  was  in  was 
struck  and  he  was  killed,  that  the  "duty  of 
the  motorman  did  not  commence  merely  when 
the  horse's  feet  were  actually  at  the  south 
track.  It  commenced  at  sudb  a  time  as  a 
prudent  motorman  could  see  that  he  (plain- 
tltf)  was  intent  on  pursuing  his  journey 
across  the  track,  oblivions  to  danger  from 
the  car.  Then  was  when  he  came  within  the 
danger  zone,  and  at  and  after  that  time  the 
motorman,  whose  dnty  it  was  to  see  him,  was 
not  entitled  to  supinely  await  the  event  to 
see  if  the  boy  would  save  himself.  He  was 
obliged  to  act  on  reasonable  appearances, 
put  his  car  under  control  (If  not  already  so), 
slack  it,  if  he  could,  and  stop  it,  If  necessary 
and  if  it  could  be  done.  *  *  *  If  the  con- 
duct and  action  of  a  party  approaching  a 
Btreet  railway  track  would  lead  a  motorman 
of  ordinary  prudence  to  conclude  that  such 
party  was  going  upon  the  track  in  front  of 
tlie  car,  the  right  of  the  motorman  to  act 
on  the  presumption  that  the  person  would 
Ktop  before  going  on  the  track  ceases." 

In  the  case  of  Holden  v.  Railway  Co.,  1T7 
Mo.  loc.  dt  468,  404,  76  8.  W.  973,  the  facts 
were  that  the  Injury  occurred  at  a  busy 
street  crossing;  that  plaintiff  was  driving 
east  on  Pine  street  In  a  one-horse  stake-wag- 
on and  was  moving  downgrade  in  a  trot,  at 
the  rate  of  6  to  7  miles  per  hour,  and  when 
the  horse  was  4  or  5  feet  from  the  track  be 
kwked  and  saw  a  car  coming  rai^dly  about 
2B  feet  away;  the  driver  turned  the  horse 
dlagwiBlly  actoaa  the  street  towards  tiie 


north,  and  after  reaching  the  north  crmslng 
of  Pine  street,  while  one  wheel  of  the  wagon 
was  on  the  car  track,  the  car  atmck  the 
wagon  and  plaintiff  was  Injured.  In  dis- 
cussing the  duty  of  the  motorman  in  that 
case,  this  court  (177  Mo.  loc.  dt  470,  76  8. 
W.  976}  said :  "We  take  It  that  if  the  motor- 
man  discovered  that  the  vehicle  was  ap- 
proadiing  this  crossing  at  a  negligent  rate  of 
speed,  and  that  he  further  observed  that  they 
were  n^llgent  In  not  looking  out  for  the  ap- 
proach of  the  car,  then,  notwithstanding  the 
negligence  of  the  plaintiff,  it  was  the  duty  of 
the  motorman  to  so  regulate  the  speed  of  the 
car,  if  in  his  power,  as  to  avoid  the  Infliction 
of  any  injury.  In  other  words,  the  mere 
negligence  of  the  plaintiff.  In  approaching 
and  crossing  the  track,  would  not  Justify  the 
infliction  of  an  Injury,  If,  by  the  ezerdse  of 
reasonable  care  and  caution,  it  could  be 
avoided.  The  servant  will  not  be  permitted 
to  assume  that  a  person  Is  aware  of  the  ap- 
proach of  the  car  and  vrill  stop,  in  due  time 
to  avoid  Injury,  and  at  the  same  time  admit 
that  he  knows  that  the  person  was  not  per- 
forming hla  dut7  in  that  respect  in  goring 
the  violent  ringing  of  the  bell,  giving  no  at- 
tention or  notice  to  the  approach  of  the  car." 

The  same  prlndple  was  approved  In  Eck- 
hard  v.  Transit  Co.,  190  Mo.  loc  dt  618.  619, 
89  S.  W.  602 ;  Moore  v.  Transit  Co.,  194  Mo. 
loc.  clt  12, 13,  92  S.  W.  390;  Powers  v.  Trans- 
it Co..  202  Mo.  loc  dt  281,  100  S.  W.  65S, 
and  many  other  cases. 

In  view  of  the  fact  that  In  this  case  the 
motorman  testlQed,  In  substance,  that  he 
saw  the  horse  before  the  plaintiff  could 
see  the  car,  and  that  he  realized,  from  the 
horse's  speed,  that  a  collision  was  imminent, 
and  that  there  is  evidence  he  could  have  seen 
and.  In  the  exercise  of  ordinary  care,  ought 
to  have  seen  the  horse  before  he  actually 
did  see  him.  but  that  he  was  not  keeping  his 
eye  upon  the  track,  having  turned  to  look 
into  the  car,  and  also  evidence  that  with  the 
appliances  at  hand  he  could  safely  have 
stopped  the  car  after  reaching  the  point  from 
which  he  says  he  first  saw  the  horse  and  be- 
fore reaching  the  point  of  collision,  there 
was  no  error  In  submitting  the  case  to  the 
Jury  upon  the  humanitarian  theory. 

Numerous  cases  are  dted  as  supporting  a 
contrary  conclusion.  An  examination  of  them 
discloses  that  some  are  cases  in  which  pe- 
destrians stepped  suddenly  upon  the  track  In 
front  of  street  cars  or  railroad  trains;  in 
others  the  facts  were  tj^at  persons  and  vehi- 
cles were  negligently  on  the  tracks,  and  there 
was  no  evidence  they  could  have  been  seen 
In  time  for  the  Injury  to  have  been  avoided; 
in  others  there  was  nothing  in  the  manner 
In  which  the  Injured  person  approached 
the  track  to  indicate  he  would  not  or  could 
not  stop  before  going  in  front  of  the  car  or 
train;  in  others  the  person  was  Injured  while 
walking  on  the  railroad  track,  nothing  in* 
dlcating  an  obliviousness  to  danger;  others 
ton  npoa  the  abaence  ot  any  sobstantlal  evt- 
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dene©  to  show  tliat  the  In^nry  cotdd  have 
been  avoided  after  the  Injured  person's  peril 
was  or  ought  to  have  been  discovered.  A 
detailed  discussion  of  the  cases  cited  is  deem- 
ed annecessary.  A  careful  examination  of 
them  discloses  that  they  are  not  opposed  to 
the  rule  as  above  quoted  and  applied. 

[4, 1]  III.  The  first  instruction  for  plain- 
tiff Is  said  to  he  erroneous  (1)  In  that,  In 
connection  with  the  snhmisslon  of  the  human- 
itarian theory,  the  court,  among  other  things, 
told  the  Jury  that  It  vras  the  doty  of  the 
motorman,  after  discovering  a  vehicle  In 
danger  "to  use  all  reasonable  effort  consist- 
ent with  the  safety  of  persons  on  board  to 
avoid  colliding  with  them,"  and  (2)  In  that 
it  does  not  permit  the  jury  to  consider  plain- 
tiff's contrlbatory  negligence.  The  first  ob- 
jection la  answered  by  the  anthorittes  quot- 
ed In  the  preceding  paragraph.  The  clause 
objected  to  correctly  stated  the  motorman's 
duty  In  th«  circumstances  premised.  The 
second  objection  Is  argued  on  the  theory  that 
the  Instruction  conflicted  with  certain  In- 
structions given  for  defendant  <m  the  snb- 
Ject  of  contributory  negligence. 

It  Is  not  contended  (except  In  the  feature 
already  mentioned)  plaintiff's  first  and  second 
Instructions  do  not  correctly  formulate  and 
apply  the  hnmaaltarian  doctrine.  In  fact 
they  contain  a  correct  announcement  of  It 
Defendant  Is  In  no  position  to  complain  be- 
cause of  their  oonSlct,  If  any,  with  instruc- 
tions, given  at  its  Instance,  on  the  subject  of 
contributory  negligence,  which  ignored  the 
humanitarian  doctrine.  Ellla  v.  Metropolitan 
St  Hallway,  284  Mo.  loc.  dt  679,  138  S.  W. 
23.  It  la  suggested  the  Jnry  disregarded  these 
last-mentioned  Inatmcttons.  There  Is  nothing 
to  indicate  they  were  ignored,  except  In  so 
far  as  th^  conflicted  with  correct  instnic- 
tlona  glTNi  for  plaintiff.  To  that  aztent  tbey 
should  baire  been  ignored. 

[I]  IT.  (1)  Another  contention  is  that  the 
witness  Hedrick,  who  was,  driving  the  buggy, 
was  NToneoudy  permitted  to  testify  aa  to  the 
speed  of  the  car.  He  testifled  he  had  fre- 
quently ridden  in  street  cars  and  noticed 
their  speed  and  had  had  occasion  to  eetlmftte 
it  at  times.  Defendant*»  trial  coonsd  was 
tendered  an  opportunity  to  examine  witness 
further  as  to  Us  qnaliflcatl(Hi,  and  declined 
to  do  BO.  but  objected  that  the  witness  had 
not  "qnaiifled  as  a  epeeA  expert"  There  was 
no  error  in  oTerruling  this  objection  and  per- 
mitting Hedrick  to  t^tlfy.  Moon  v.  Transit 
Co.,  237  Mo.  loc  dt  131,  432,  141  S.  W.  870. 
Ann.  Cas.  1913A,  188. 

[r]  (2)  There  was  no  error  In  permitting 
the  witness  Lentz  to  testify  respecting  the 
distance  within  whish  the  car  could  have 
been  stopped.  This  witness  at  one  time  had 
been  In  defradant's  employ  aa  a  motorman 
and  conductor  for  more  than  a  year,  and  was 
familiar  with  defendant's  cars  of  the  class 
to  which  the  one  which  injured  plaintiff  be- 
longed, had  operated  cars  «f  that  claw,  knew 


their  equipment  and  the  methods  of  atopptog 
them.  He  also  had  seen  the  tracks  at  the 
place  where  the  accident  occurred,  bad  beei 
over  the  curve  there  several  tfines.  and  knew 
there  was  a  grade  at  that  point.  Contrary  to 
counsel's  contention  In  his  brief,  the  hypo- 
thetical question  included  the  fact  that  the 
car  was  approaching  the  curve  at  Fifth  and 
Haskell,  the  fact  that  it  was  moving  upgrade, 
and  the  fact  that  rain  had  been  falling  and 
It  was  drizzling  at  the  time.  There  was  no 
^or  In  connection  with  the  admission  of  this 
testimony. 

[t]  (3)  Exception  was  saved  to  the  mltng 
permitting  hypothetical  questions  to  be  pro- 
pounded to  physicians  offered  as  witnesses. 
No  authorities  are  cit&d,  and  objections  of  a 
rather  general  character  are  made  in  the 
brief.  The  physicians  who  had  treated  plaln- 
tltTs  Injuries  and  the  surgeon  who  operated 
on  him  were  the  witnesses  to  whom  the 
hypothetical  questions  were  propounded.  The 
object  of  these  questions  was  to  elicit  tes- 
timony as  to  whether  the  condition  of  plain- 
tiff's left  kidney  could  have  been  due  to  the 
colltslon  with  the  car.  The  question  hypoth- 
esized the  facts  of  the  accident,  as  detailed 
by  the  plaintiff  and  his  brother-ln-law«  and 
in  each  instance  the  inquiry,  in  effect,  was 
whether  the  conditions  the  witness  actusllF 
discovered  could  have  been  the  resnU  of  Uie 
accident  There  was  no  error, 

[I]  (4)  It  Is  urged  It  was  cnor  to  permit 
Dr.  De  Lamater  to  testify  aa  to  the  resnlta 
of  an  examination  of  platotifl*8  urine  six 
weeks  after  the  injury  and  one  week  before 
the  operatlcm  occurred.  The  testimony  was 
that  the  examination  of  the  urine  disclosed 
an  excess  of  blood  cells  in  Bie  nrine^  which, 
the  wltnesa  said,  meant  that  blood  was  get- 
tins  Into  the  urine.  It  la  insisted  tUa  toa- 
tlmony  was  not  within  the  allegations  of  the 
petition.  It  was  allegsd  that  plaintiff's  1^ 
kidney  was  crushed,  and  that  be  was  "oth- 
erwise injured  Internally."  There  was  evi- 
dence that  the  condition  of  the  kidney  wtaliA 
the  operation  dlrclmed  was  probably  due  to 
tranmatUm,  resulting  in  a  "fracturing  In  to 
the  urinary  or  secreting  parts  of  the  kid- 
ney" followed  by  a  leakage  of  the  wine  into 
the  tattj  tiasue  surrounding  the  klcbi^,  and 
that  the  kidney  seemed  to  have  been  "firae- 
tured"  or  "cracked"  within  the  capsule  w 
covering  which  incloees  it  The  examinatiao 
of  the  urine  waa  slm^  one  of  the  m^hoda 
adopted  which  disclosed  the  eonditioa  of  Om 
kidney  and  led  to  the  opontlon  ^Uittff  un- 
derwent The  evidence  waa  relevant  to  the 
Issue  whether  plalntlff'B  kidney  was  cnsrited 
as  alleged,  • 

[IS]  (6)  It  Is  also  inslitcd  that  there  wms 
no  evidence  that  the  condition  of  plalntlff'B 
kidney  was  the  result  of  the  collision.  Tte 
record  shows  that  the  physicians  who  treat- 
ed plainUfl  and  the  surgeon  who  operated 
upon  him  testifled  that  the  condition  fbty 
disco  wed  waa  due  tm  traemsHsm  (aa  Ifr- 
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Jnred  or  wounded  condition),  and  that  the 
Injury  received  In  the  collision  of  the  car  and 
bu^y,  In  their  opinion,  conld  have  caused 
the  condition  discovered.  There  was  no  evi- 
dence plaintiff  had  received  any  other  Injury 
which  could  have  produced  the  condition  the 
surgeon  found.  The  surgeon  testified  he  had 
never  known  the  condition  he  found  to  be 
present  in  a  "spontaneous  case,"  1.  e.,  a  case 
vt  disease.  The  contention  is  not  well  found- 
ed. 

[11,12]  v.  Error  is  assigned  on  the  trial 
court's  refusal  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  ^e 
motion  tor  new  trial  ndther  stated  tbe  evi- 
dence discovered  nor  gave  the  names  of  any 
witnesses  nor  stated  the  diligence  used  before 
the  triaL  The  affidavit  of  counsel  filed  with 
the  fliotlon  was  to  the  ^fect  Uiat  counsel 
bad  beard,  inrior  to  the  day  the  motion  for 
new  trial  was  filed,  that  plaintiff  had  been 
engaged  In  a  fight  In  Denv«r,  Colo.,  after 
he  was  Injured,  and  four  months  befbre,the 
tiialf  bnt  ^en  this  Information  first  came  to 
coonael  his  afltdavlt  did  not  disclose.  It  Is 
stated,  howersr,  that  he  first  learned  6n  the 
day  ttie  motion  was  filed  that  one  Tudor  was 
an  important  witness  and  would  state  that 
plalntlfl  and  his  brother  had  a  flght  In  which 
plaintiff  claimed  his  injury  was  i^gravated. 
Tndor's  afltdavlt  was  filed.  In  .this  It  was 
stated  afflaat  was  told  that  plaintiff  and  his 
brotihet  wa«  fighting,  and  when  affiant  went 
to  the  room  plaintiff  looked  pate,  excited, 
and  nervous;  and  plaintiff  and  one  Waddell, 
who  was  present,  told  afilant  plaintiff's  broth- 
er was  intoilcated  and  had.  attacked  him, 
whereby  plaintiff's  Injuries  were  aggravated. 
Affidavits  of  piidntltf.  his  brother,  and  Wad- 
dell were  filed  by  plaintiff,  and  In  all  It  was 
stated  that  no  altercation  between  plaintiff 
and  Ms  brother  bad  occurred,  and  the  physi- 
cian whom  Tndor  swears  he  called  to  attend 
plaintiff  made  affidavit  that  he  fonnd  plain- 
tiff suffering  from  a  cold  and  "found  no 
marks  or  bmtses  on  plaintiff  or  anything  that 
would  Indicate  he  had  had  a  fight"  Subse- 
quently and  at  the  succeeding  term  of  court, 
and  several  weeks  after  the  trial,  affidavits 
as  to  plalntlfiTs  condition  prior  to  the  date 
of  his  injury  were  filed.  In  none  of  these 
Is  there  anything  to  indicate  that  plaintiff's 
kidney  was  previously  affected.  A  motion  to 
strike  out  these  affidavits  was  Immediately 
ffied,  and  plaintiff  filed  counter  affidavits  of 
numerous  persons  t^^n'^ing  to  show  plaintiff, 
prior  to  his  injury,  was  a  strong,  active, 
healthy  man.  The  court  struck  out  the  affi- 
davits at  which  the  motion  mentioned  was 
aimed.  -  The  facts  in  this  connection  have 
been  fully  set  out  because  of  the  earnestness 
of  the  insistence  of  counsel  for  defendant 
that  this  ground  of  the  motion  should  have 
been  sustained. 

The  applicable  rale  has  been  recently  dis- 
cussed and  applied  (King  v.  OIlBon,  206  Mo. 
loc  dt.  278^       8.  W.  S2  et  seQ.;  Winn  v. 


Grier,  217  Mo.  loc.  dt  461, 117  S.  W.  48)  and 
It  is  clear  the  mllng  in  this  case  Is  Jnsti- 
flable  on  the  simple  gronnd  that  the  motion 
was  insufficient  in  so  far  as  the  ground  re- 
lating to  newly  discovered  evidence  is  con- 
cerned. 

In  addition,  the  court  would  hare  been 
fully  Justified  in  putting  Its  ruling  on  the 
ground  that  the  probative  force  of  the  affi- 
davits defendant  filed  was  so  slight  and  that 
of  the  counter  affidavits  so  great  that  there 
was  no  reasonable  probability  that  a  differ^ 
ent  result  would  have  been  produced  by  any 
evidence  the  affidavits  disclosed  defendant 
could  have  obtained.  Devoy  t.  Transit  Oa, 
192  Mo.  218,  91  S.  W.  14a 

VI.  Finally,  It  is  urged  that  the  verdict  is 
excessive.  In  so  far  as  the  argument  la  di- 
rected to  the  question  lAether  the  Injury  to 
the  kidney  was  the  result  of  the  collision 
with  defendant's  car,  It  need  not  be  consid- 
ered further  than  to  say  there  is.  fall  and 
ample  evidence  Justifying  a  finding  against 
defendant  on  that  Issue,  and  the  Jury  fonnd 
thbt  way. 

There  Is  evidence  tending  to  show  that  pri> 
or  to  Us  injury  plaintiff  was  a  strong,  ac- 
tive man.  He  was  37  years  old  and  engaged 
In  the  real  estate  business  In  Kansas  City. 
His  injury  did  not  immediately  disable  him, 
bat  caused  much  pain.  A  few  hours  after- 
ward plaintiff  took  to  his  bed  where  he  re- 
noalned  for  six  days  and  nights,  suffering 
great  pain.  Thereafter,  fOr  a  week,  he  was 
able  to  go  to  his  ofllce  for  an  hour  or  two 
each  day  though  suffering  considerably  dux^ 
Ing  this  time.  During  this  week  he  was 
fixandned  by  Dr.  McDonald.  Then  was  no 
external  wound  or  bmlse.  On  June  £9th. 
18  days  after  he  was  injured,  plaintiff  again 
was  confined  to  his  bed  and  Dr.  McDonald 
was  called.  Subsequently,  July  27tfa,  Dr.  De 
La  mater  was  also  called  into  the  case.  He 
testified  he  found  plaintiff  suffering  agoniz- 
ing pain  over  the  left  kidney  and  extending 
down  the  ureter  to  the  abdomen.  On  August 
8d,  other  treatment  having  tailed,  plaintiff 
was  operated  on  by  Dr.  Hill.  The  operation 
was  a  serious  one.  An  Indslon  was  made  In 
the  left  side  and  the  kidney  exposed,  "the 
lymphatic  capsule  was  dissected  loose"  and 
found  to  be  hard  and  compressed,  and  the 
capsule  was  theb  stripped  and  the  interior 
(of  the  kidney)  was  oi>ened  and  a  drainage 
tube  put  in  place  In  the  kidney,  through 
which  the  urine  was  discharged  out  of  the 
back  for  about  four  months.  The  operation 
necessitated  the  handling  of  two  spinal 
nerves  which  of  itself  caused  pain  whl<* 
would  require  two  weeks  or  more  to  disap- 
pear. Plaintiff  was  In  the  hospital  for  six 
weeks.  The  operation  relieved  the  prior 
particularly  painful  symptoms,  and  plaln- 
titTs  condition  was  considerably  improved 
when  he  left  the  hospital.  The  result  of  re- 
moving the  fatty  tissue  or  capsule  around 
tha  kidney  was  to  dc^ilre  the  kidney  «t 


Digitized  by 


Google 


788 


181  BOUTHWJOSTEHN  BBFOBTUB 


(Mo. 


support^  80  that  It  hangs  lower  than  It 
sboald,  and  this  Interferes  with  the  kidney's 
function  and  produces  pain.  This  condition 
IB  permanent  unless  corrected  bj  another 
operation.  From  the  time  he  left  the  hos- 
pital until  the  following  January  (1909), 
plaintiff  was  confined  to  his  bed  most  of  the 
time,  and  snCTered  considerably.  In  August, 
1909,  a  year  after  the  operation  on  plaintiff. 
Dr.  Willetts  examined  him  and  found  him 
"exceedingly  nervous,  bordering  on  a  state 
of  melancholia  almost,  a  nervous  exhaustion; 
very  much  depressed,  very  weak,  a  good 
deal  of  pain  in  the  left  side,  radiating  for- 
ward over  the  abdomen."  In  October,  1909, 
plaintiff  went  to  Denver  and  returned  suffer- 
ing much  pain  and  was  nervous  and  troubled 
with  Insomnia.  Dr.  Willetts  visited  plain- 
tiff frequently  during  the  winter,  every  day 
for  a  time,  and  says  he  suffered  a  great  deal 
of  pain,  was  nervous,  and  much  d^ressed, 
and  for  ouly  a  few  weeks  before  the  trial 
(February,  1910)  was  able  to  be  out  much. 
Plaintiff's  left  leg  sUU  swells  and  pains 
him,  and  walking  la  painful.  His  condltl(Mi 
was  stm  painful  at  the  time  of  the  trlaL 
Physicians  testified  bis  Injury  was  of  a 
permanent  character. 

The  trial  conrt  heard  the  evidence  and  saw 
the  plaintiff  at  the  trial  and  approved  this 
verdict  That  court  was  then  In  a  better 
position  to  Judge  of  the  fairness  of  the 
verdict  than  this  court  can  be  now.  Oordon 
T.  BaUroad.  222  Mo.  loc;  clt  639,  121  S.  W. 
80.  This  is  particularly  true  because  of  the 
nature  of  plaintiff's  injury  and  the  character 
of  Its  effect  upon  him.  There  was  ample 
evidence  plaintiff  had  suffwed  a  great  deal 
of  physical  pain  and  mental  t^fgnlsb  and 
that  be  was  doomed  to  furttier  oufferlng. 
One  of  his  vital  organs  has  been  permanently 
and  painfully  Injured,  aud,  after  a  aeitous 
operation  by  a  skilled  and  experienced  snr- 
geon,  that  organ  yet  falls  to  perform  propw- 
ly  its  natural  function,  with  the  leanlt  that 
l^lntlfl  snffwa  conalderaUe  pain  which  he 
must  endure  In  the  futnie  also,  nnlees  he 
•abmlts  to  a  second  operation,  and  hla  kidney 
is  restored  to  its  proper  posltUnL  This  al- 
ternative Itself  is  a  trying  one  and  one 
which  is  to  be  omuddwed  In  determining 
the  qoesttoa  as  to  the  exoessiveneBa  of  the 
verdict  Plaintiff's  left  leg  la  also  In  such 
a  condition  that  it  pains  bim  when  be  walks. 
He  has  been  weakened,  generally,  by  his  in- 
Jnries  and  saflerings,  and  there  Is  testUnouy 
(bis  own  and  that  of  his  physidan)  that 
opiates  and  bromides  are  frequently,  U  not 
usually,  necrasary  to  induce  aleep.  His  nerv- 
ous system  has  been  affected  nntil  he  has 
been  upon  the  verge  of  melancholia.  It  Is 
dlfflcolt  for  this  court  to  say  that  such  Inju- 
ries and  Buffering  in  the  i»st  and  the  pain 
die  future  threat«u  are  more  than  com* 
pensated  by  this  vradlct,  partlculady  in  view 
of  the  character  of  plaintUTs  injuries  and 


the  fact  that  the  verdict  was  returned  by 
a  Jury  and  approved  by  a  trial  Judge  who 
saw  vthe  plaintiff  In  conrt  and  heard  the 
witnesses.  In  some  cases  the  injuries  are  of 
a  diaracter  that  does  not  give  trial  courts 
much  advantage  In  determining  the  Justness 
of  the  amount  the  Jury  allows.  Id  suc^ 
cases  this  court  has,  more  freely  tluui  in 
others,  reduced  Judgments  In  its  opinion  too 
large.  In  this  case  the  plaintiff's  appearance 
at  the  trial  is  an  element  of  much  greater 
importance  than  it  could  well  be  in  case  of 
the  loss  of  a  limb  and  like  Injuries.  In  this 
case  plalntUTs  disability  resulting  from  his 
injury,  while  not  complete^  is  very  considera- 
ble and  his  suffering  has  been  great  and, 
it  seems,  will  continue  at  least  until  an- 
other serious  operation  is  performed,  whidi 
may  effect  his  recovery  and  might,  it  Is  rea- 
sonably inferable,  result  in  his  death.  With 
a  dilemma  of  this  kind  before  him,  and  In- 
Jury  and  sufferlDg  of  the  kind  described  be- 
hind him,  it  would,  on  this  record,  be  vei- 
tnring  a  good  deal  to  hold  that  the  jury  and 
trial  conrt  with  tlie  plaintiff  before  them 
went  materially  astray  in  the  som  they  al- 
lowed plaintiff. 
The  Judgment  Is  affirmed* 

BBOWN,  C  concurs. 

PBB  CUBIAM.  [IS]  In  the  foregoing  opin- 
ion of  BLAIB,  C,  BOND,  J.,  concurs;  WOOD- 
SON, P.  J.,  and  LAMM  and  OBAVES,  JJ^ 
are  of  the  opinion  that  the  Judgment  is  ex- 
cessive in  the  sum  of  97,600,  and  that  it 
should  be  reduced  to  the  sum  of  (10,000.  A 
majority  of  the  court  being  of  the  opinion 
that  the  Judgment  should  be  reduced  to 
$10,000,  to  bear  date  of  the  original  Judg- 
ment, It  Is  therefore  ordered  that  If  the 
[daintlff  will,  within  ten  days  from  this 
date,  remit  the  sum  of  $7,500  as  of  the  date 
of  the  original  Judgment,  then  the  judgment 
after  such  remittance  will  be  aflirmed  In 
the  sum  of  $10,000  as  and  of  the  date  of 
the  original  Judgment;  otherwise  the  juds- 
ment  Is  reversed  and  cause  remanded. 

BOND,  J.,  dissents  to  this  disposition  ot 
the  casa 


WIN(3  ftt  al.  V.  HAVEMK. 

(Supreme  Court  of  Mbaourl,  Division  No.  2. 
Dee.  9, 191A.) 

1.  Debus  (S  211*) — Susticienct  or  Evidbmoi 
— CAPAcrrr. 

Evidence,  fn  an  action  to  set  aside  a  deed, 
M4  sufficient  to  show  that  at  the  time  of  Its 
execution  tbe  grantor  was  of  soond  ndnd. 

[Bd.  Note^For  other  cases,  see  Deeds,  Gent. 
Dfg.  H  6S7-647;  Dee.  Digrl  211.*] 

2.  Dbeos  (I  211*)— SumcixNCT  or  Bvioenok 

— UNDtJS  iNrLUENCE. 

Evidence,  in  an  actioD  to  Set  aside  a  deed 
on  the  ground  et  undue  InfloQnce,  heU  not  to 
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■bow  anj  andm  infloeBM  «d  th«  part  of  the 
srantee  or  hia  wife. 

[Sd.  Note.— For  otbar  casM.  bm  Deeda,  Cent 
Die.  H  687-MT;  Dec.  X>ig7\  211.*] 
S.  Ddedb  d  17*)  — BxqUIBIXBS  — GonUDSKA- 

TION. 

Where  a  loii,  on  receivins  a  deed  of  hit 
parentl'  farm  and  homestead,  orally  agreed  that 
when  they  coald  not  care  for  tnemaelvea  he 
wonld  osnst  them,  and  after  the  death  of  his 
fotber  cared  for  bis  mother  tintil  her  death  ac- 
cording to  hU  asreement,  there  wai  a  BOffident 
coQ^deration  for  the  deed. 

[Ed.  Note,— For  other  caaee,  eee  Deeda,  Cent 
jAg.  H  26^;  D«L  DlgTllT.*] 

4.  Deeds  (|  72*)— Vixrorn— "Uhdot  Ihtlv- 

■HCB." 

A  deed  will  be  set  aside  when  obtained  by 
the  andue  inflnence  of  a  person  other  than  the 
grantee;  "undne  inSnence"  meaning  any  In- 
flnence,  however  ezerciaed,  which  destroys  free 
agency,  and  subaUtates  the  will  o5  another  for 
that  of  the  person  in  whose  name  the  act 
brought  in  jadgment  is  done. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
D^  H  180-190:  Dee.  Dig.  I  72.* 

For  other  definitioos,  see  Words  and  Phrases, 
ToL  8,  pp.  7166-7172,  7823.  7824.] 

5.  Dejcdb  (I  211*)— Snmonnor  or  Btidbkoe 

— nNDUS  iHFLinCNOK. 

Evidence,  in  an  action  to  set  aside  a  deed 
from  parents  to  a  son  on  the  groond  that  the 
will  <^  the  father  w«a  overoonie  that  of  the 
mother,  who  was  of  nnsound  mlno,  ksM  not  to 
establish  undue  influence. 

tEd.  Note.— For  other  cases,  see  Deeds,  Oent. 
g.  II  637-647;  Dec.  DiTT  211.*] 

Appeal  from  Otxcnlt  Gonrt,  Ilncoln  Gonn- 
ty  •  James  D.  Bamett,  Jn^& 

Action  by  lira.  Annie  Wing  and  others 
asalnst  Frank  HaTellk,  Jr.  Decree  for  de- 
fendant, and  plaintiffs  ajtpeaL  Affirmed. 

This  Is  a  proceeding  to  nnlilty  a  convey- 
ance on  the  ground  of  unsoiindness  of  mind 
and  undue  Influence. 

Frank  Bavellk  and  wife,  Kate,  were  Bohe- 
mians, not  nnderstanding  EngllBh.  They  had 
four  children,  Frank,  Jr.,  Mrs.  Erieger,  Mrs. 
Annie  Wing,  and  Mrs.  Schromek ;  the  latter 
bqlng  dead,  leaving  one  child,  Mrs.  Anderson. 
All  were  made  parties  to  this  proceeding.  In 
January,  1883,  the  parents  were  living  on  a 
farm  of  about  140  acres,  worth  not  exceeding 
91,200.  Thej  Uved  In  a  two-room  log  bouse. 
Frank,  Jr.,  was  young,  and  had  been  hired 
out.  He  married  at  that  time,  and  went  to 
live  with  his  parents  on  the  farm,  and  receiv- 
ed a  deed  from  them  for  the  land,  which  pro- 
vided that  all  parties  thereto  should  live  in 
the  dwelling  on  the  land  during  the  life  of 
the  grantors,  who  should  be  paid  one-third  of 
all  the  grain  raised  on  the  place.  Disagree- 
ments an>Be,  and  in  the  following  September 
the  parents  built  and  moved  into  another 
honae  on  the  taim.  Disagreements  continued, 
and  after  some  time  Frank  moved  away. 
After  several  years  he  moved  back  and  re- 
mained until  1880.  The  troubles  continuing, 
he  made  a  conveyance  of  the  land  to  his  fa- 
ttier and  Mtke  Vocum,  a  brother  of  his  moth- 
er, who  lired  on  the  farm.  The  deed  express- 
ed a  consideration  of  $400.    Frank  then 


bought  a  place  12  miles  distant,  to  which  he 
moved  bis  family. 

Mrs.  Wing  testified  as  follows;  "I  reckon 
my  uncle  had  money  In  the  place,  over  half 
of  It,  wasn't  more.  He  got  It  in  the  place.  In 
St  Lonis,  in  lots  and  buildings.  When  that 
was  sold  my  pa  kept  the  money  and  never 
give  him  any  of  It;  they  would  borrow  mon- 
ey and  never  give  It  back.  It  went  Into  the 
farm ;  that's  bow  come  It  to  be  his  home  as 
long  as  he  was  living.  They  bought  the  place 
fronl  Frank ;  paid  him  $400  for  it  A  long 
time  ago  Father  and  Mother  made  Frank  a 
deed  to  it  about  1882.  He  got  the  farm  for 
the  support  of  my  parents  as  long  as  they 
were  living— they  did  it  the  same  month  he 
got  married,  in  January;  don't  remember 
what  year.  Lived  there  mighty  little  before 
be  was  married;  he  was  hired  out  Frank, 
my  brother,  deeded  It  back  to  Father  and 
Mike  Vocum  in  1889.  Frank  got  it  from  them 
and  deeded  It  back  to  Father  and  Uncle. 
They  didn't  get  along  well,  and  Frank  deeded 
it  back.  He  had  one  child  when  tbey  left 
Frank  had  the  place — they  couldn't  get  along. 
Joe  Shelker  married  one  daughter,  and  he 
moved  there,  and  Frank  moved  on  his  place. 
Joe  stayed  until  he  got  tired  of  waiting  on  my 
parents,  and  went  to  his  own  farm,<  and 
Frank  moved  back.  I  don't  know  how  many 
years  they  lived  there.  They  couldn't  get 
along,  and  Pa  bought  the  place  back.  I  lived 
with  Father  first  year  I  was  married.  Franh 
was  a  little  boy  then.  They  wanted  to  deed  us 
the  farm.  We  was  young  folks  and  wouldn't 
take  It  Frank  said  he  was  going  to  sell  It 
back,  and  he  did  so,  and  went  off  whwe  he 
is  now.  Don't  remember  the  year  Frank 
made  the  deed  back  to  Father  and  Uncle. 
Father  paid  flOO,  and  Uncle  paid  |800. 
Heard  that  from  my  Father  and  Uncle.** 

In  1887  the  parents  and  Vocum  reconveyed 
to  Frank  for  the  expressed  condderation  of 
$230.  No  money  was  paid.  That  deed  con- 
tained a  provision  that  the  grantors  should 
occupy  the  dwelUng  during  their  natural 
lives. 

Mike  Domaclky  testified  that  three  times 
prior  to  the  making  of  that  deed  the  father 
came  to  him  to  get  him  to  Induce  Frank  to 
take  a  deed  to  the  land,  saying  that  he  knew 
his  son  Frank  was  swindled,  and  that  he 
wanted  to  fix  It;  that  they  had  done  Frank 
what  was  not  right  and  they  wanted  to  cor- 
rect It ;  that  Frank  bad  done  lots  of  work  on 
the  land,  and  they  wanted  to  give  him  a  deed 
back  to  tbe  property.  He  further  testified 
that  the  deed  was  made  upon  an  agreement 
talked  over  at  the  time,  that  the  old  folks 
should  take  care  of  themselves  as  long  as 
they  could,  and  then  Frank  would  assist 
them.  He  testified  that  the  fotber  was  of 
sound  mind. 

Frank  Martlnek  was  present  at  the  making 
of  the  deed  at  the  request  of  the  elder  Have- 
Uk,  and  teetlfled  that  Hevelik  was  of  sound 
mind. 


•F*r  Mbv  eaaas  sss  same  topic  and  ssBtbni  NUMBBR  in  Deo.  Dig.  A  Am.  Dig.  K«y-No.  Sarlss  *  Bav'r  Xndsm 


Digitized  by 


Google 


7W 


im  so  U'l'^  W  U Vi'fU^  BBPOBTBIB 


Joe  Martinet  and  fala  nlfe,  and  Mrs.  Annie 
HarUnek,  and  Mrs.  Wing  and  daughter,  Mrs. 
Chaney,  all  testlfled  that  Mrs.  Kate  Havellk 
was  subject  to  short  speUs,  dntlng  whldk  she 
Imagined  Qiat  ahe  was  bewitched  by  her  son 
Frank  and  his  wife,  and  was  very  wild  and 
irratlooal.  Imitating  cries  of  rariouB  animals, 
and  corslDg  and  abasing  her  husband ;  that 
she  often  importuned  her  husband  to  make  a 
deed  to  the  land  to  Frank,  so  that  Frank  anA 
bis  wife  would  rellere  her  of  her  troubles. 

Mrs.  Joe  Martlnek  testlfled  that  Mr.  Have- 
Uk  said  that  hla  wife  was  hard  to  do  any- 
thing with ;  that  she  wanted  him  to  deed  the 
property  to  hla  son,  so  ahe  would  get  zld  of 
that  trouble  and  that  sickness ;  that  she  was 
mean  to  him,  hard  on  hini;  and  he  could  not 
get  along  with  her.  < 

Mrs.  Ofaaney  testlfled  that  her  grandmother 
had  those  spells  flve  or  six  years  before  the 
deed  was  madei  and  that  she  frequently  sent 
her  husband  to  Induce  Frank  to  take  a  deed 
for  the  place;  that  he  did  not  jrant  to  go, 
and  that  he  believed  his  wife  waa  bewitched. 

Mrs  Wing  testified  that  her  father  believed 
that  her  mother  was  bewitched  by  Frank  and 
his  wife,  and  that  on  two  occasions  she  pre- 
vented him  from  drowning  himself  because  of 
his  troubles  with  lier. 

Frank  Knizel,  in  regard  to  the  senior  Have- 
llk's  mind,  testified  as  follows:  "Well,  the 
fact  is  I  couldn't  decide  on  that  matter.  I 
said  once  I  thought  there  was  certain  delu- 
sions the  old  lady  had  that  waa  working  on 
his  mind ;  they  worked  on  hla  mind,  and  he 
had  no  thought  of  anything  else.  Other  times 
I  thought  he  was  as  bright  a  man  as  any  at 
bis  age." 

Joseph  Martlnek  testified  that  Mrs.  Have- 
llk said  that  Frank's  wife  was  the  cause  of 
her  trouble,  and  that  she  kept  after  the  old 
gentleman  to  give  the  land  back  to  Frank,  so 
that  would  cure  her ;  that  Mr.  Havelik  would 
sometimes  think  she  was  bewitched,  and 
sometimes  would  talk  like  he  thought  ahe 
wasn't;  that  he  was  a  soi^Ie,  smart  man, 
but  could  not  write. 

Frank  HaveUk,  Sr.,  died  In  1000.  Mr.  Yo- 
cum  died  the  following  year.  After  the  death 
of  Mr.  Vocum,  Frank  took  his  mother  and 
cared  for  her  until  her  death  In  1906. 

The  petition  alleges  that  the  minds  of  the 
elder  Havellks  were  unsound,  and  that  Mrs. 
Havelik  Imagined  she  waa  bewitched  by 
Frank  and  his  wife,  and  that  they  could  re- 
lieve her  of  such  trouble,  and  that  they  would 
do  BO  provided  the  land  was  conveyed  to 
Frank.  The  petition  then  continues  as  fol- 
lows: "And  she  thereupon  so  Importuned  and 
persuaded  Frank  Havelik,  Sr.,  to  so  convey 
said  land  and  give  the  same  to  her  said  son, 
the  defendant,  that  he,  by  reason  of  his  old 
age  and  feeble  mind,  also  became  possessed 
of  the  belief  so  entertained  by  said  Kather- 
Ine;  that  said  Frank  Havelik,  Jr.,  knowing 
all  of  the  aforesaid  facts,  fraudnlentiy  In- 
tending to  procure  said  land  for  himself  with- 
out  consideration,  and  to  cheat  and  d^ulve 


«aid  Frank  Havelik,  Sr.,  and  Katherlne 
Hartiik  of  th^r  interest  in  said  land,  and  to 
dieat  and  defraud  these  plaintiffs  of  tlidr 
apparent  Interest,  as  heirs  of  •said  Frank 
Havtilk,  Sr.,  ih-audulentiy  eficouraged  and 
foromoted  the  delusion  uid  belief  aforesaid  of 
his  parents,  and  by  means  thereof  and  of  un- 
due influence,  duress*  and  tone  exerted  by 
him  and  his  wife  fraudiUently  induced  them 
to  nuUce  and  execute  a  deed  conveying  to  him 
the' lands  aforesaid." 

The  evidence  eondustvely  diows  that  tlie 
mind  of  Frank  Havelik.  Sr.,  was  sound,  and 
there  is  no  evidence  tending  to  show  that  the 
d^ndant  or  his  wife  exerted  inflooice  of 
any  kind  to  procure  the  deed. 

The  origlital  petition  alleged  that  Uie  deed 
of  1897  was  executed  by  Havelik  and  wife. 
During  the  Irlal  the  petition  was  amended  by 
Inserting  the  allesatlon  that  Yocom  was  one 
of  the  grontora.  The  pleadings  maka  no 
showing  as  to  who  were  the  heirs  of  Vocum. 
We  shall  treat  the  cose  aa  one  to  set  aside  a 
conveyance  of  an  undivided  half  of  the  prop- 
erty. At  the  dose  of  the  plaintiff's  evidence 
the  court  found  for  the  defendant,  and  dis- 
missed plaintiff's  blU,  and  tfaey  have  ap- 
pealed. 

Frank  Howell  and  Wm.  A.  <Dudl^,  both 
of  Troy,  for  appellants.  R.  H.  Norton  and 
Avery,  Toung  ft  WooUolk.  all  of  Troy,  fbr 
rewondent. 

ROT,  O.  [1]  The  evidence  is  almost  all  fn 
fav(Hr  of  the  soundness  of  the  mind  of  Frank 
Havdlk,  Sr.,  and  we  f^Eree  with  the  trial 
court  that  he  was  of  sound  mind.  The  qoeo- 
tton  as  to  v<4ie12ier  Mta.  Kate  Havelik  was 
competent  to  make  a  deed  need  not  be  con- 
sidered, as  her  Interest  in  the  land  died  with 
her. 

[2]  The  plaintiffs  utterly  foiled  to  mak«  a 
case  of  undue  Influenoe  on  the  port  of  the 
defendant  or  his  wife  as  diarged  In  the  peti- 
tion. However,  theiy  have  diosen  to  brief  the 
case  In  this  court  on  the  theory  that  the  peti- 
tion charged  undue  Influence  c»rted  bj 
Mrs.  Kate  Havellk  over  the  mind  ot  her 
husband,  and  we  shall  so  consider  it 

[3]  I.  Appellante  say  that,  even  though  the 
d^endant  had  no  knowledge  of  the  InflneBOB 
that  operated  on  the  parties  to  Induce  the 
conveyance  to  him,  there  being  no  consid- 
eration, the  conveyance  is  ^(M,  and  should 
be  set  aside. 

It  appears  in  this  case  from  the  evidence 
introduced  by  the  plaintiffs  that  there  «u  e 
conslderati<»  for  the  deed.  Frank  oralljr 
agreed  at  the  time  that  wboi  the  old  people 
could  not  care  for  themselves  he  woald  aailat 
them.  After  the  death  of  his  father  and  un- 
cle, in  accordance  with  his  agre^ent,  be 
took  his  mothw  and  coxed  for  her  until  her 
death. 

W  H-  It  may  be  conceded  that  a  deed 
wUl  be  set  aside  when  obtained  by  tbe  nadee 
influence  of  a  person  other  than  the  grantee. 
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Dingman  t.  Bomlne,  141  Ho.  466,  42  S.  W. 
1087. 

Id  tblB  case  it  is  cont^ded  that  andue 
Influence  was  exerted  bj  Mn.  Havellk,  one 
of  the  grantors. 

39  Cyc.  p.  681,  d^es  undue  Inflaence  as: 
"A  coercion  produced  tiy  Importunity,  or  by  a 
silent  realatless  power,  wMch  the  strong  will 
often  exercises  over  tbe  weak  and  infirm, 
and  whi<A  coold  not  be  nrtsted,  so  that  the 
moUve  was  tantamoont  to  force  or  fear; 
whatever  destroys  free  agency,  and  con- 
strains the  person  whose  act  Is  broi^ht  Id 
Judgment  to  do  what  is  i^ainst  his  will, 
and  wliat  be  woiikl  not  have  done  if  left  to 
himself;  that  which  oTerpowers  tlie  will 
without  couTlncbig  the  Judgment;  an  Influ* 
ence  which  acts  to  the  injury  of  the  prason 
who  is  swayed  by  it,  or  of  those  whom  he 
would,  if.  left  to  himseU,  have  benefited.*' 

In  Dingman  t.  Bomlne,  supra,  141  Mo.  loa 
clt  474.  42  S.  W.  1088,  it  was  said:  "Any  in- 
fluence, however  exerdsed,  which  destroys 
free  agency,  and  substitutes  the  will  ot  an- 
oQter  for  that  of  the  person  In  whose  name 
tiie  act  brought  In  Judgment  is  done,  is  un- 
due or  wrongfuL" 

TtM  contention  of  the  plaintlflB  herdn  Is 
unusual  and  peculiar  In  this:  Tbey  cmitend 
that  the  wUl  of  tte  husband  was  overcome 
by  that  of  his  wife,  who  is  conceded  to  hare 
bew  of  unsound  mind.  They  dalm  that  tbe 
strong  was  ovwcome  bj  the  weak,  that  his 
will  was  overcome  by  me  who  had  no  ra- 
tional wilL 

[I]  We  do  not  bold  that  in  no  ease  can  the 
Instrument  be  set  aside  because  of  undue  In* 
fiuenoe  by  ^e  wuker  upon  tbe  stronger. 
W*  aro  of  the  opinlcm  that  tlie  trial  court 
was  rl|^  in  finding  ftw  the  deflsndant  on 
tbe  merits. 

Mrs.  Wing's  testimony  shows  that  as  early 
as  1888  her  pfrmts  offered  her  a  detd  to 
the  property.  Tbgta  purpose  in  making  sodi 
offer  was  donbtlass  tlw  same  as  ttiat  enters 
talned  by  than  wlien  thay  mada  tbe  first 
deed  to  Frank.  Neither  of  tbem  was  then  of 
impaired  intellect.  It  seemed  to  be  a  coo- 
tlnnous  desire  on  Om  part  of  the  parents  to 
ccmvey  the  farm  to  one  of  th^  ehUdroi  for 
tb»  support  ct  tlw  grantors  in  old  ag& 
Frank  conveyed  the  farm  back  to  his  par- 
ents in  1889,  and  reluctantly  accepted  the 
deed  of  1887.  The  testimony  of  BUke  Dom- 
adky  showing  that  ttie  falser  Insisted  upon 
rcipaibtng  the  wrong  done  to  his  son  by  mak- 
ing tbe  last  deed,  and  that  sudi  deed  was 
made  upon  Frank's  agreonent  to  care  for  the 
grantors,  cannot  be  Ignored.  It  waa  Intro- 
duced by  the  ^Intiff.  It  is  consistent  with 
the  father's  conduct  for  14  years  prior  there- 
to. We  are  impressed  with  the  fact  Out  the 
uncle  also  Joined  In  making  fliat  deed.  No 
undue  Influttice  Is  alleged  or  proved  as  to 
him.  It  is  not  charged  that  be  was  of  nur 
sound  mind. 

This  Is  a  ease  where  much  deference  should 


be  shown  to  the  finding  of  the  trial  court 
Tbe  witnesses  were  present  and  testlQcd,  aud 
their  demeanor  was  observed  by  tbe  cban- 
cellor.  We  are  satisQed  that  bis  fliiding  and 
decree  are  right,  and  affirm  the  Judgment 

WIUjIAMS.  C  concura. 

PER  OUBIAIC.  Tbe  forgoing  opinion  Of 
ROY,  C,  Is  adopted  as  the  oitfnion  of  the 
court  All  concur. 


STATB  V.  HUMFBLD. 
fSaprenw  Court  of  MiBsouri.    Diviaion  Na  2. 

Dec  9,  1813.) 

1.  CaiMiNAL  Law  (M  1088, 1001*)— Appbal- 
Bill  or  Excbftions— MotiOM  to  Quash. 

A  motion  to  quasli  an  indictmeDt  or  inior- 
matioQ  is  no  part  of  the  record  proper,  and  er- 
ror of  the  court  in  overruling  It  muBt  be  pre- 
served In  the  bill  of  exceptions. 

lEd.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2876.  274ft-2751,  2757,  2766. 
2782-2803.  2815,  2816.  2818,  2819.  2823-2833, 
2843.  2^,  29^.  2028.  2031-2938,  2943.  2048, 
8204;  Dec  Dig.  ftl  1088,  1001.*] 

2.  CotTKTS  (I  281*>— SXTPBEMB  ConBT-JURIS- 

DionoN— OonsTiTnTioNAL  Question. 

Where  the  record  on  appeal  from  convic- 
tion for  a  misdemeanor  shows  that  no  conatitn- 
tional  question  was  raised  save  by  a  motion  to 
quash  toe  indictment  and  defendant  in  his  mo- 
tion for  a  new  trial  does  not  call  the  atuotion 
of  the  trial  court  to  the  alleged  error  in  over- 
mliag  the  motion  to  quash,  no  constitutional 
question  is  presented,  and  the  Boprema  Oonrt 
has  no  jurisdictioa  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dix.  11  487.  491,  644,  646-648,  660,  0B2-e59. 
661;  T)ec.  Dig.j  281.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; R.  A.  Breuer,  Judge. 

William  C.  Humfeld  was  convicted  of  a 
misdemeanor,  and  be  appeals.  Case  ordered 
transferred  to  the  St  Louis  Court  of  Appeals 
for  determlnatitm. 


Jeaae  H.  Sduper,  ot  WaAlngton,  Ho.,  and 
Horris  ft  Hartwell,  of  La  OVoese.  Wis.,  for  ap- 
pellant John  T.  Barker,  At^.  Qen..  and  W. . 
T.  RutborfoEd,  Asst  Atty.  Oen.,  for  the  State. 

WALKBR,  J.  Aspellant  waa  convicted  of 
a  misdoneanor,  In  tbe  drcnlt  eonrt  of  Frank- 
lin county,  on  an  infot^tion  changing  him 
with  a  violation  of  section  881S,  R.  8.  1809, 
regulating  the  practice  of  medicine  and  sur- 
gery. The  case  Is  brought  hue  on  appeal  on 
the  ground  Qiat  a  constitutional  question  la 
Involved,  Uie  manner  In  whidi  this  questimi 
was  raised  was  by  a  motion  to  quash  the  In- 
formation, and  no  dfort  was  made  thereafter 
to  preserve  the  question  In  tbe  record. 

[1]  It  has  been  held  In  a  number  of  cases 
that  a  motion  to  quaata  an  Indictment  or  In- 
formation la  no  part  of  tlie  record  proper, 
and  the  error  of  the  court  In  overruling  same 
must  be  preserved  in  tbe  bill  of  exo^itlons. 
State  T.  Ooleman,  190  Ma  112.  97  &  W.  6T4 ; 
State  T.  Ftnley,  19S  Ho.  202,  01  S.  W.  042; 
State  T.  Tooker,  188  Ho.  488,  87  S.  W.  487. 
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[2]  A  later  cam  directly  In  point  holds  that 
where  the  record  on  appeal  from  a  conviction 
for  a  misdemeanor  shows  that  no  constlta- 
tional  question  was  raised  save  by  a  motion 
to  quash  the  indictment,  and  defendant  In 
his  motion  for  a  new  trial  does  not  call  the 
attention  of  the  trial  court  to  the  alleged  er^ 
ror  in  overmllng  the  motion  to  quash,  no 
constitutional  question  is  presented,  and  the 
Supreme  Court  has  no  Jurisdiction  on  appeal. 
State  T.  Flnley,  234  Mo.  603,  137  S.  W.  879. 

In  view  of  the  foregoing  authorities  and 
the  facts  in  this  case,  It  is  evident  that  there 
is  no  constitutional  question  before  the  court 
on  this  appeal,  and  the  case  should  therefore 
be  transferred  to  the  St  Lonla  Oonrt  <HC  Ap- 
peals for  determinatlcai. 

It  iB  80  ordered. 

BROWN,  P.  3^  and  FARI8,  J.,  concm 


8TATB  T.  OHRISTIAN. 

(Supreme  Oonrt  of  Bflssourl,  DiTirion  No.  2. 
Decs,  191S.) 

1.  IirDxoTiiBin  Ain>  Inoaiuxioir  (|  180*)— 
Gkabqiito  Two  Ormfsia. 

An  informatioD,  chaining  that  sccased  and 
another  'Jointly"  committed  the  crime  of  graod 
larceny  of  a  bone,  impropeiiy  joined  therewith 
a  charge  that  accused  alone  aided  Uie  other  to 
escape  witii  knowledge  that  the  other  had  alone 
stolen  the  same  horse;  the  joinder  of  such  of- 
fenses  not  being  authorised  by  Rev.  St  1909,  {j 
4028,  OIC^  Q104,  permitting  larceny  and  em- 
besalement  counts  to  be  joined  and  the  joinder 
of  particular  oifenseB  In  other  cases. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Grait  IMf.  ff  41&-428 ;  Dee. 
Dig.  I  ISO.*] 

2.  iNDicnoiTT  AND  iNTOBiunon  iSO*)— 

JOINDBB  or  OTFEITflBB. 

Only  soch  offenses  ouy  be  joined  In  the 
same  information  as  arise  out  of  the  same 
transaction  and  are  so  far  related  that  an  ac- 
quittal or  conviction  for  one  would  bar  a  proa- 
ecution  for  the  other. 

[Bd.  Mote.— For  other  eases,  see  Indictment 
and  Information*  Cent  Dig.  H  419-428;  Dec. 
Dig.  I  130.*] 

8.  iNDIOniBNT  AHD  IlfFOBlUnOV   (|  124*)— 

Pabt»8  DiFENnAirr. 

There  was  an  improper  Joinder  of  parties 
defendant  In  an  information  charging  that  ac- 
cused and  another  jointly  stole  a  horse  and  also 
charging  that  accused  aJone  assisted  In  the  es- 
cape of  aach  other  after  such  other  had  alone 
stolen  the  same  horse. 

[Gd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  827-888;  Dec 
Dig.  S  124.*]  ■ 

4.  Laboutt  d  64*)— PossBssiOM'  or  BnoMH 
PBOPgarr— Pbmumptxowb.  . 

Where  the  manner  of  obtaining  actual  pos- 
session of  recently  stolen  proper^  is  ful^  ex- 
plained by  the  evidence,  and  the  only  issue  is 
the  capacity  in  which  accused  holds  mctk  pos- 
session, whether  feloniously  or  lanoeoitly,  no 
presumption  of  guilt  arises  from  the  mere  fact 
of  possession,  so  as  to  authorise  an  Instraetlon 
thereon. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dip.     170-178;  Dec  Dig  |  64.*1 


5.  Crimiital  Law  ff  789*)— iNsraucnoHs— 
Rbasonabub  Doubt. 

Instructions  should  in  effect  require  tiiat 
the  ressonable  doubt  justifying  an  acqvittal 
shall  "arise  from  a  consideration  of  all  tiw  ev- 
idence in  the  case." 

[Ed.  Note.— For  other  cases,'  see  Criminal 
Lew,  Cent  Dig.  H  1846-1849,  1801,  1880, 
1904-1922,  1960.  1967;  Dec  Dig.  f  780.*] 

6.  Escape  ff  10*)  — PBOBBOtmoHs— IiTsom- 

OIENCT  or  BVIDEHCB. 

Evidence,  in  a  prosecution  for  assisting  one 
to  escape  with  knowledge  that  he  bad  stolen  a 
horse,  aeld  not  to  sostsin  a  coDviction. 

gBd.  Note.— For  other  cases,  see  Escape,  Cent 
.  It  17,  18:  D^c  Dig.  i  10.*1 

7.  EsoAPB  ff  10*)— BmtDBir  OF  Pboop. 

In  a  proeeqition  for  knowingly  *«Hwy 
one  who  had  atolen  a  horse  to  escape,  the  bur- 
den was  on  the  state  to  show  that  the  person 
who  had  stolen  the  horse  was  In  fact  trjing  to 
ipe. 


[Ed.  Note— For  other  casos,  sse  Bkc9.pe,  Cent. 
Dig.  11  17.  18;  Dec.  ESTTia*] 

Appeal  from  Circuit  Court,  Moniteaa  Goni^ 
ty ;  J.  G.  Slate,  Judge 

Theodore  Christian  was  convicted  of  assistr 
ing  in  the  escape  of  one  who  had  stolen  a 
horse,  and  appeals.  Reversed  and  remanded 
for  new  trlaL 

This  la  a  imMeeiitlOtt  oommenced  against 
the  dsdCwdant  In,  the  drcult  court  at  M<m&- 
tei^n  ooont7  upon  an  InAnrmaUon  whUA  was 
filed  tliereln  on  April  26,  191ft.  Since  tUs 
itttonnatlon  hu  tieea  attained  hr  tin  defend- 
ant bot3i  Iqr  a  motion  to  auaah,  directed  to- 
ward the  entire  Informatlcai,  and  a  d^ 
mamx  to  tbe  aectuid  count  ttwreuC,  we  dean 
it  neeesaaiy,  for  a  fttU  anderatandlng  ct  tbe 
polntB  iDToivad,  to  set  the  Infimnatlon  out  la 
foil.  Omitting  formal  parte,  it  la  as  follows: 
■^J.  B.  Gallagher,  prosecuting  attorney  with- 
in and  for  Moniteaa  conn^,  Mow,  optu  hie 
information  and  b^et  for  an  amended  In- 
formation, Inftonns  Que  court  that  Dddto 
Scott  and  nieo.  Ohrlsdan  on  fa  about  tbe 
4th  day  of  Febmary,  1018,  at  Moniteau  coun- 
ty. Mo^  did  then  ai^  tbere  unlawfully  and 
f^onlonaly  steal,  take^  and  carry  away  oam 
bay  mare^  tben  and  tbere  btfng,  tbe  pnsonal 
pnverty  of  Oom^us  Oolemen,  of  tbe  value 
of  $100,  agalnat  tbe  peace  and  dignity  of  tbe 
Btat&  J.  B.  GallMW.  looeecntlng  att(wn^ 
aforesaid,  upw  his  Information  and  bdlet 
aforesaid,  forthtf  inftmns  the  court  tbat 
Eddie  Scott,  on  or  abont  tbe  4tb  day  ot  Fob- 
niary,  1918,  at  Moniteau  county.  Mo..  dU 
then  and  tbere  nnlawfnlly  and  felonloudy 
steal,  take,  and  carry  away  one  bay  mars^ 
tben  and  tbere  b^ng,  the  perwmal  iwoperty 
of  Comellua  Ooleman,  of  tbe  value  of  $100; 
and  tbe  prosecutiiw  attorney  aforesaid;  upon 
hla  Infttrmatlon  and  bdlaf  aforesaid,  Intwnis 
tbe  cotu:t  tbat  ^Hieo.  Gbclatian,  wtf  imow^ 
ing  the  said  Bddle  Scott  to  bave  done  and 
committed  tbe  fdimy  and  luoeny  cf  tiie  tiny 
mare  in  the  manner  and  form  aforeeaid,  aft- 
erwards, to  wit,  on  or  about  tbe  SOi  day  of 
February.  191S,  at  Moniteaa  county.  Ma, 
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him  (the  said  Bddle  Scott)  did  unlawfully 
and  feloniously  rec^re,  harbor,  aid,  and  as- 
sist with  the  felonloas  Intwt  and  In  order 
that  he  (the  sal^  Eddie  Scott)  might  then 
and  there  make  bis  escape  and  avoid  arrest, 
trial,  conTlctl<Hi,  and  punishment,  he  (the 
said  Theo.  Christian)  then  and  there  not 
standing  In  the  relation  of  hosband  or  wife, 
parent  or  grandparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affini- 
ty, to  the  said  Eddie  Scott,  against  the' peace 
end  dignity  of  the  state." 

The  motion  to  qnash,  caption  omitted,  la 
as  follows :  *'Comes  now  the  defendant,  Theo. 
Christian,  by  his  attorneys,  and  moves  the 
court  to  qnash  the  amended  information  fil- 
ed In  this  cause,  tor  the  fallowing  reasona: 
Because  there  is  a  misjoinder  of  parties  de- 
fendant Because  there  Is  a  misjoinder  of 
counts  in  the  Information.  Because  the  first 
and  second  counts  In  the  Information  are  In- 
consistent with  eadi  other.  Becanse  the 
first  count  In  the  Information  charges  both 
defendants  jointly  with  grand  lercoiy,  and 
the  second  count  charges  the  defendant, 
Tbeo.  Ohristlan,  alone  of  the  crime  of  aid- 
ing the  escape  of  Bddte  Scott  Becanse  two 
and  distinct  crimes  created  by  different  and 
distinct  statutes  are  united  in  the  same  Infor- 
mation. Because  the  information  does  not 
charge  any  crime." 

Tlie  above  motion  to  quash  being  consider- 
ed by  the  court  and  overruled,  exceptions 
were  duly  and  property  saved.  Tha«after  a 
dannrrer  to  the  second  count  of  the  Informa- 
tion was  filed.  This  demurrer  was  in  the 
nsnal  form  and  substantially  chained  that 
the  second  count  of  the  Information  was  not 
sufficient  to  make  out  or  cbai^e  against  the 
defendant  any  offense  against  the  law  of  the 
state.  This  demurrer  was  overruled  by  the 
conrt  and  exceptions  thereto  also  properly 
preserved.  The  case  coming  on  for  trial  on 
May  17.  1913,  the  trial  jury  by  its  verdict 
found  defendant  gnllty  as  charged  In  the 
second  count  <^  tlie  Information  and  assessed 
his  punishment  at  Imprisonment  for  a  term 
of  three  years  In  the  penitentiary.  No  find- 
ing whatever  Wbs  made  by  the  jury  upon 
the  charge  contained  in  the  first  connt ;  the 
Jnry  passing  It  ovtf  in  sUenc& 

The  court  Instroctei^  among  otJier  things, 
that,  alttum^  both  counts  wen  submitted  to 
them  for  their  finding,  they  must  not  convict 
on  botli;  that  they  might  ccmvlet  him  on  the 
flrst  oonnt  and  actpilt  him  on  the  second,  or 
vice  versa,  ox  tbey  might  acquit  him  on  both 
counts.  The  court  also  gave  an  Instmctlon 
optm  the  recent  possesion  of  stolen  proper- 
ty, predicated,  without  doubt,  upon  the 
chaiw  contained  In  the  first  count  of  the  in- 
fOrmaflon.  This  instmctlon  Is  in  the  usual 
form,  and  the  contents  thereof  are  not  at- 
tacked. The  ptdnt  made  is  that  no  such  In- 
stmctlon upon  the  facta  should  have  been 
0,'nxL 

Upon  the  burden  of  proo^  the  ^asomption 
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of  innocence,  and  reasonable  donbt^  the  court 
gave  the  following  Instructlou:  "The  law 
presumes  the  defendant  innocent  until  the 
state  has  proven  his  guilt  beyond  a  reason- 
able doubt ;  unless  the  state  has  so  proven  his 
guilt  you  should  acqolt  him;  but  such  a 
doubt  to  authorize  an  acquittal  on  that 
ground  alone,  should  be  a  substantial  doubt 
of  guilt  and  not  a  mere  possibility  of  his  in- 
nocence." The  court  was  asked  by  defendant 
to  instruct  upon  circumstantial  evidence,  but 
this  request  was  refused. 

The  facts  as  to  the  larceny  of  the  mare, 
since  defendant  was  not  convicted  of  such 
larceny,  need  not  be  set  out  here  at  length. 
Suffice  It  to  say  the  proof  shows  that  appel- 
lant's codefendant  Eddie  Scott  stole  the 
mare  from  one  Cornelius  Coleman,  who  re- 
sided some  20  miles  from  the  town  of  Cali- 
fornia, in  Moniteau  county.  This  theft  by 
Scott  was  committed  on  February  4,  1913. 
Scott  appeared  riding  the  mare  Into  Califor- 
nia on  February  5, 1913.  His  story  as  to  the 
connection  of  defendant  Christian  (herein- 
after called  defendant  simply)  with  the  steal- 
ing of  the  mare  Is  that  defendant  appeared 
at  the  farm  of  said  Coleman  on  February  3, 
1913,  during  the  absenoe  of  the  latter,  and 
hired  said  Scott,  for  the  promise  of  the  sum 
of  $15,  to  ride  the  mare  into  California ; 
that  on  the  4th  day  of  Febmary  d^endant 
returned  and  asidsted  Scott  to  catch  and  bri- 
dle the  stolen  mare,  and  that  Scott  and  de- 
fendant thereupon  alternately  rode  said  mare 
until  they  arrived  in  the  vicinity  of  the  town 
of  California,  when,  pursuant  to  instructions 
from  defendant,  Scott  stopped  and  stayed  all 
night  with  one  Kennedy,  bat  defendant  con- 
tinued on  back  to  Ills  home  In  California. 
According  to  Scott  all  that  the  latter  did  In 
connection  with  the  theft  of  the  mare  was 
done  pursuant  to  defendant's  instructions. 
Upon  reaching  California  on  the  morning  of 
the  Sth  of  February,  Scott  rode  the  mare  up 
to  a  Uvery  stable  belonging  to  one  Orr  and 
tied  her  first  In  the  bam  and  latterly  upon 
the  street;  be  hims^  going  into  the  bam  to 
warm. 

At  this  point  many  other  witnesses  come 
Into  the  story.  Their  testimony  is  that  Scott 
was  Introdnced  to  defendant  and  that  he  be- 
came active  in  assisting  Scott  to  make  a 
sale  of  the  stolen  mare,  which  was  very  late 
in  the  day  consammated,  by  sdllng  her  to 
one  Mess«li  for  the  sum  of  $49.  This  sum 
was  paid  to  Scott  by  Messerli  by  a  ctieck, 
which  check  was  made  out  in  the  name  of 
Scott  Defendant  who  admits  that  he  was 
to  get  flO  for  helping  Soott  sell  the  mare^ 
says  that  the  sole  connection  with  or  knowl- 
edge of  either  Scott  or  the  mare  arose  when 
he  was  made  acgnalnted  with  Scott  at  Orr*a 
Uvery  stable;  that  be  thwe  saw  Scott  for 
the  first  time  in  Ufa  Scott  on  the  other 
hand,  swears  that  all  that  be  said  and  did 
about  the  theft  of  the  man  and  the  sals  of 
her  was  dona  under  the  inatmctlonB  of  de- 
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fendant ;  that  be  (Scott)  was  and  Is  wholly 
innocent;  and  that  he  was  doing  what  he 
did  In  bringing  the  mare  to  California  and 
In  selling  her  In  order  to  earn  the  sum  of 
fl5  promised  him  by  defendant  for  that 
service.  After  the  cashing  of  the  check  at 
a  saloon  In  California,  a  number  of  drinks 
were  taken  by  both  Scott  and  defendant,  and 
it  was  finally  agreed  (at  whose  suggestion  it 
is  impossible  to  say  from  the  record)  that 
Scott  and  defendant  and  defendant's  broth- 
er should  come  to  Jefferson  City  to  "hare  a 
good  time."  When  the  check  was  cashed, 
Scott  avers  tbat  be  gave  defendant  flS  of 
the  money,  retaining  himself  $30;  that  he 
purchased  the  first  round  of  drinks  with 
another  $5  bill  and  dlyided  the  resulting 
change  with  defendant ;  that  it  was  the  sug- 
gestion of  defendant  that  the  party  come  to 
Jefferson  City ;  that  the  railroad  fares  of  all 
were  iwid  by  defendant ;  and  that  defendant 
during  the  whole  of  this  trip  paid  all  ex- 
pense of  whatever  kind.  On  the  other  band, 
defendant  avers  that  he  got  only  the  snro  of 
$10  out  of  the  purchase  price  of  the  mare; 
that  this  was  according  to  agreement  with 
Soott  to  jny  defendant  this  sum  tor  bis  serv- 
ices In  assisting  Soott  to  make  the  sale ;  that 
In  addition  he  received  only  the  sum  of  ten 
cents  from  Scott,  whidi  sum  was  to  be  paid 
to  the  Ut«7  stable  man  for  some  small  serv- 
ice rendered  to  Scott,  as  the  latter  daimed ; 
that  Scott  paid  idl  railroad  fares  and  fOr  all 
refreshments  of  whatever  kind  consumed 
while  a*t  Ciallfomia  or  during  the  presence  of 
the  party  at  Jeffrason  Olty.  Where  the  truth 
lies  It  iB  utterly  Impossible  to  say,  ^ce 
there  la  as  much  corroboration  In  fayor  of 
defendant's  assrattons  aa  there  la  tbr  those 
of  Scott 

The  defendant,  whose  attitude  and  state- 
ments we  haTe  woven  Into  the  statement 
already,  proves  for  himself  a  very  good 
allU,  so  tar  aa  the  theft  Is  concerned. 

Some  very  strong  drcnmstances  eking  out 
an  alibi  woe  famished  by  some  of  the  wit- 
nesses for  the  8tat&  It  was  further  shown 
by  the  state  that,  when  the  defendant  board- 
ed the  train  at  California  to  come  to  Jeffer- 
son City,  he  publicly  In  a  loud  voice  re- 
quested a  friend  to  advise  bis  (defendant's) 
wife  that  he  was  going  to  Jefferson  City. 
The  proof  shows  tbat  defendant,  Scott,  and 
defendant's  brother  did  come  to  Jefferson 
City,  where  they  were  arrested  on  the  night 
of  February  6,  1913,  and  placed  in  jail. 
When  Scott  was  searched  he  bad  on  his  per- 
son but  $5.46  In  money,  while  there  was 
found  upon  the  defendant  the  sum  of  $20  In 
bills  and  a  small  amount  of  silver. 

Prior  to  the  trial  of  defendant,  Soott  seems 
to  have  entered  a  plea  of  guilty  to  grand 
larceny  and  was  thereafter  used  by  the 
state  as  Its  chief  witness  against  defendant 
It  may  be  said  In  passing,  and  this  fact  will 
be  hereafter  more  at  length  referred  to,  tbat 
Soott,  U  the  testimony  which  he  gave  for 


the  state,  denied  that  he  Intended  to  escape, 
or '  that  be  came  to  Jefferson  City  for  the 
purpose  of  escaping,  bnt  that,  being  wholly 
innocent  of  any  Intended  wrongdoing,  he 
was,  when  arrested,  on  the  way  barfc  to  the 
neighborhood  in  which  he  had  stolen  the 
mare.  If  any  other  facts  shall  become  nec- 
essary to  a  full  understanding  of  the  points 
involved,  they  will  be  found  In  the  oirinlon. 

J(dm  M.  Wllllama,  of  Dndlv,  and  I*  V, 
Wood,  of  Oallfomla.  Mo^  Cor  appelant 
JtOm  T.  Barirar,  Atty.  QesL,  and  W.  T.  Bnth- 
erford,  Aast  Atty.  0«t.,  ft>r  Qie  State. 

rABIS.  J.  (after  stating  the  foots  as  abov^. 
I.  It  la  urged  upon  ns  as  grounds  for  re- 
versal: (a)  That  the  court  erred  In  refusing 
to  quash  the  information  for  that  (1)  there 
was  a  misjoinder  of  offenses  which  may  not 
be  Joined  in  tbe  same  information,  and  ^> 
that  there  was  a  misjoinder  of  parties  de- 
fendant; (b)  that  the  oourt  erred  in  giv- 
ing instruction  4  on  tbe  recent  possession  of 
stolen  propeirty;  (c)  that  the  court  erred  in 
refusing  to  give  the  instruction  asked  by  de- 
fendant, or  any  instruction,  on  drcurostan- 
tial  evidence ;  and  (d)  that  the  evidence  ad- 
duced by  the  state  was  not  sufficient  to 
make  out  a  case  against  tbe  defendant  upon 
the  i^arge  of  being  an  accessory  after  the 
fact,  for  which  he  waa  convicted.  These  in 
their  order. 

Turning  our  attention  to  the  first  conten- 
tion nrged  by  defendant,  we  note  tbat  the 
information  is  against  both  Eddie  Scott  and 
Theodore  Christian;  that  in  the  first  count 
thereof  both  Scott  and  this  defendant  are 
jointly  charged  with  having  together  and 
jointly  committed  the  crime  of  grand  lar- 
ceny in  that,  as  it  was  averred,  th^  stole 
a  horse  from  one  Cornelius  Coleman.  In  the 
second  count  of  this  same  information  the 
defendant  alone  la  charged  with  an  offense, 
that  of  being  an  accessory  after  the  fact,  for 
tbat  defendant,  knowing  that  said  Scott  had 
(alone  and  unaided)  stolen*  the  selfsame  horse 
averred  in  the  first  count  to  have  been  stol- 
en jolnUy  by  both  Scott  and  defendant  act- 
ing in  concert,  did  "receive,  harbor,  aid,  and 
assist  •  •  *  said  Scott  to  make  bis  es- 
cape and  avoid  arrest,  trial,  conviction,  and 
punishment"  Upon  this  latter  count  defend- 
ant was  convicted.  The  jury  made  no  find- 
ing upon  the  first  count,  passing  it  sub  si- 
lentio.  Scott,  It  appears  from  the  record, 
had,  before  defendant  was  put  upon  his  trial, 
pleaded  guilty  to  the  larceny  charged  against 
him  in  the  first  count 

This  court  has  comparative  often  had 
occasion  to  discuss  one  of  the  bilateral  ques- 
tions arising  here  (ttiat  is,  how  far  may  the 
pleader,  in  one  or  more  counts  of  an  indict- 
ment join  charges  of  different  crimes  against 
tbe  same  defendant),  but  never  before  bias 
there  arisen,  so  far  as  we  can  find,  the  unique 
question  here  Involved  of  not  only  charging 
dlfCerent  offenses  in  dUferent  eonnts  of  the 
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Bame  lofonnRtloii  but  of  charging  In  one 
count  two  persons  u  acting  Jointly  In  the 
eommlaslon  ot  a  crime  and  In  the  other 
eonnt  charging  one  of  the  defendants  only 
with  committing  a  crime  with  whidi  hla  oo- 
indlctee  had  nothing  to  do,  or  at  least  In 
which  he  Incnrred  no  criminal  liability  and 
took  no  active  part  No  finesse  of  language 
can  relieve  the  case  from  the  olOniate  trath 
of  this  bald  statement 

[1]  Were  the  two  offenses  charged  such  as 
are  permitted  to  be  Joined  In  the  same  Infor- 
mation? We  think  not  .The  statute  permits 
a  oonnt  for  larceny  to  be  Joined  with  a  count 
for  embezzlement  or  with  a  count  for  obtain- 
ing property  by  any  false  pretense  or  false 
token.  Section  610S,  B.  S.  1909.  If  an 
offaise  by  law  comprises  different  degrees, 
the  Information  may  contain  counts  for  the 
several  degrees  of  t3ie  same  offense,  or  for 
one  or  more  of  thm.  Section  6104.  B.  8. 
1900.  In  cases  of  bnrglaryi  where  in  the  act 
of  committing  the  burglary  a  larceny  is  also 
committed,  defendant  by  statute  may  be 
charged  with  both  offenses  in  the  same  count 
or  in  separate  counts  of  the  same  information 
and,  if  found  guilty,  may  be  punished  by  a 
separate  term  of  imprisonment  for  each  of- 
fense^ Section  4528,  R.  S.  1909.  In  passing 
we  may  say  that  this  is  the  only  exception 
in  our  state  to  the  rule  that  but  one  punlsh- 
n^t  can  by  law  be  meted  out  for  the  com- 
mission of  a  single  criminal  act  So  tBx  the 
statute  prescribes  the  practice 

We  hare  held,  however,  that  a  count  for 
forgery  may  be  Joined  with  a  count  for  utter- 
ing the  instrument  forged  (State  v.  Garragin, 
210  Mo.  S51,  109  S.  W.  553,  16  Lw  B.  A.  [N.  S.] 
501),  and  that  a  count  for  larceny  may  be 
Joined  with  a  count  for  -receiving  stolen 
goods  (State  t.  Richmond,  186  Mo.  71,  84 
S.  W,  880).  In  none  of  such  cases,  except 
that  of  bui^lary  and  larceny  above  adverted 
to,  will  more  than  one  conviction  be  allowed 
to  stand,  and  at  the  close. of  the  case  either 
an  Section  must  be  made  by  the  state  or  the 
Jury  must  be  instructed  by  the  court  that 
they  can  convict  on  bnt  one  count  State  v. 
Carragtn,  supra.  It  goes  without  saying  that, 
in  order  to  meet  the  exigencies  of  the  proo^ 
It  is  well  settled  that  the  j^eader  may  charge 
an  offense  like  murder  or  an  assault  with  In- 
tent to  kill  in  as  many  counts  as  may  be 
reasonably  necessary.  State  t.  Hargrave^ 
188  Mo.  848,  87  S.  W.  491;  State  v.  Jackson, 
17  Ho.  644,  69  Am.  Dec.  281.  Bo  also  a 
count  for  an  assault  with  Intent  to  kill  may 
be  Joined  with  an  assault  with  intent  to  rape 
or  to  do  great  bodily  harm,  or  with  an  as- 
sault to  cunmit  any  felony.  Thia  from  the 
Ttxy  nature  of  these  offenses,  and  more  ottea 
from  the  necessities  of  the  cas^  and  by  in- 
ference, from  the  very  letter  of  the  statute. 
Section  4481,  R.  S.  1909. 

[2]  We  have  not  been  able  to  find  any  othra 
permissible  Joindns  counts  for  different 
offenses  in  the  same  information,  allowed  by 


the  dedidona  or  by  the  statutes  of  this 
state,  Olmrly,  then,  by  the  method  of  exclu- 
sion and  inclusion  we  may  deduce  the  role 
statutory  exception  excited)  that  only  such 
offenses  may  be  Joined  as  arise  out  of  the 
same  transaction  and  which  are  so  far  cog- 
nate as  that  an  acquittal  or  conviction  for 
one  would  be  a  bar  to  a  trial  for  the  other. 
Judge  Wagner  in  the  case  of  State  v.  Dau- 
bert  42  Mo.  242,  expressed  his  view  of  the 
facts  which  will  allow  a  Joinder  thus: 
"Where  the  offense  charged  in  the  second 
count  is  of  the  nature  of  a  corollary  to  the 
original  felony,  as  In  larceny  and  the  re- 
ceiving of  stolen  goods,  a  joinder  Is  good; 
and,  whatever  there  Is  a  legal  Joinder,  the 
court  may  esGudee  its  discretion  as  to  an 
election." 

It  is  evident  that  the  Instant  case  does  not 
fall  within  the  rule.  The  offenses  charged  in 
the  two  counts  of  the  information  here  are 
not  cognate,  and  they  do  not  necessarily 
arise  from  the  same  transaction.  One  may 
be  an  accessory  after  the  fiact  to  murder, 
arson,  burglary,  or  to  any  other  crime  known 
to  the  calendar  or  written  in  the  books.  It 
was  not  a  necessary  incident  to  the  theft  of 
the  horse  here  that  defendant  became,  as  It 
is  charged,  guilty  of  being  an  accessory  after 
the  fact  It  may  better  be  said  to  have  been  a 
coincidence  merely,  since  there  is  no  crime  to 
which  It  might  not  attach.  Nor  would  a  con- 
viction for  the  theft  here  charged  necessarily 
negative  guilt  as  to  the  crime  of  being  an 
accessory  after  the  fact 

[3]  Upon  the  remaining  branch  of  this 
question  as  to  whether  an  information  may 
Charge  in  its  one  count  a  felony  as  having 
been  done  by  two  defendants,  and  in  another 
count  thereof  charge  one  of  the  defendants 
with  having  alone  committed  another  and 
different  crime,  defendant  also  makes  strenu- 
ous contention.  In  the  instant  case  upon  the 
facts  of  the  second  count  as  shown  in  evi- 
dence, as  well  as  tmder  the  law  applicable 
thereto,  Scott  was  guilty  of  no  crime  for 
permitting  himself  to  be  harbored  or  aided 
or  assisted  to  escape  so  as  to  avoid  arrest 
trial,  conviction,  and  punishment  for  the 
theft  of  the  horse  charged  against  him  in 
the  first  count  Scott  bad  never  been  in 
custody  on  this  charge,  so  at  law  be  bad 
the  right  to  escape  if  he  could,  whatever 
view  casuists  might  take  of  the  moral  phase. 
He  was  in  the  case  but  the  mere  pan^To 
agent  through  whom  defendant,  as  was 
charged,  committed,  and  without  whom  de- 
fendant could  not  have  committed  the  offense 
laid  in  the  second  count  Scott  In  a  soise 
bore  In  law  the  same  ration  to  the  subject- 
matter  of  th«  second  oonnt  as  the  party  as- 
saulted bears  to  the  subject-ma ttor  of  an  as- 
sault with  Intent  to  fciU. 

Clearly  the  joinder  of  parties  defendant 
here  was  improper.  It  would  be  impropo! 
evea  in  a  civil  action  and  be  demumbl& 
Section  1800,  B.  &  1909.   Scott  and  the  de- 
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fendant  oonld  not  be  muA  In  oob  ommt  of  a 
petition  In  a  ciTll  aetlcm  apcHi  a  note  (w) 
made  by  both,  and  defendant  alone  ned  In 
another  connt  of  tbe  Identical  petition  upon 
an  obligation  wlUi  wJi^  Soott  Iiad  notblns 
to  do,  and  to  wbldi  he  waa  not  a  party 
against  whom  a  judgment  would  1I& 

The  case  of  State  t.  Tjphman,  182  Ho.  ^ 
81  S.  W.  1118,  66  U  B.  A.  490,  108  Am. 
St  Bep.  670,  dlacnsses  foUy  the  question 
of  Joinder  of  different  defradanta  In  the 
same  count  of  an  Indictment  Under  the 
facts  in  that  case  a  Joinder  was  held  prop- 
er. That  case  was  correctly  held  under 
the  facts  there  In  Judgment,  and  no  other 
view  waa  possible.  Had  any  other  holding 
been  made,  such  holding  wonld  have  been 
BO  vulnerable  for  other  objections  as  that 
DO  conviction  of  the  defendants  or  any  of 
them  would  ever  have  been  possible  In 
law.  As  the  learned  Judge  who  wrote  the 
opinion  of  the  court  In  that  case  said:  "The 
general  rule  must  be  conceded  that  where 
the  offenses  of  several  defendants  are  sepa- 
rate and  distinct  arise  out  of  separate  and 
distinct  agreements  or  transactions,  they 
should  not  be  Joined  in  the  same  Indictment, 
but  that  is  not  this  case." 

It  follows  that  the  motion  to  quash  was 
well  taken  for  both,  or  either,  of  the  mis- 
Joinders  charged  therein  as  occnrrlng  in  the 
Information. 

II.  It  is  contended  by  defendant  that  the 
court  erred  in  giving  instruction  4  on  the 
presumptions  arising  from  the  recent  posses- 
sion of  stolen  property.  In  this,  in  the  light 
of  the  evidence  here,  we  think  the  defend- 
ant's contentions  are  well  founded,  in  point 
of  fact,  but  that.  In  the  light  of  the  condi- 
tions by  which  we  are  confronted  In  the 
record,  the  question  raised  by  the  objection 
Is  wholly  academic.  '  The  inatmctlon  ob- 
jected to  has  reference  wholly  to  the  offense 
of  stealing  the  horse.  On  this  cliarge  defend- 
ant was  not  convicted,  so  it  is  a  little  difficult 
to  see  wher^  he  waa  Injured.  We  are  not 
passing  upon  the  contents  of  the  bistmctton 
oomplalned  of  here;  we  are  merely  con- 
iddering  whether,  upon  the  admitted  &ct8, 
any  presnmptlon  of  guUt  accrued  from  the 
fttct  of  the  poBseeslon  of  the  horse  by  the 
defendant  on  the  day  followli^  the  tli^ 
thereof. 

[4]  Where  the  manner  of  getting  the  actual 
possession  of  property  which  has  been  recent- 
ly stolen  is  admitted  and  folly  explained  by 
the  evidenoe  in  the  .case,  as  was  done  In  fbe 
Instant  ttse,  and  where  the  only  question  in 
Issue  la  the  capacity  In  wbldi  defendant 
holds  such  possession,  whetlwr  feloniously 
or  Innocent^,  no  presumption  can  arise 
against  defendant  from  the  mere  admitted 
or  known  fact  of  possession.  This  instruc- 
tiott  ought  not  to  have  been  glvat  State  t. 
warden,  94  ATo.  661,  8  S.  W.  288.  It  had  no 
place  In  the  record  under  the  admitted  facts, 
but  tor  the  reasons  suggested,  dnoe  defmd- 


ant  was  not  convicted  of  tito  offense  with 
which  the  Instruction  had  to  do,  he  may  not, 
we  wine,  ancoeHfuUy  comiOtiii.  If  it  tw 
urged  that  the  instruction  was  competent  be- 
cause the  fact  of  poaseaalon  toided  to  pnnra 
the  scienter  here  necessary  in  law,  then  the 
same  reasoning  applies.  It  waa  as  impotent 
for  the  one  reason  as  fOr  the  oQier. 

lU.  Touchliu;  defendant's  complaint  that 
the  court  nisi  ought  to  have  Instmctad  on 
circumstantial  evidence,  we  may  say  there  is 
no  evidence  in  the  record  to  Justify  the  giving 
if  an  Instroctlon  upon  drcumstanttal  evi- 
dence Why  we  take  this  view  we  need  not 
discuss,  since  this  case  must  be  reversed  for 
other  reasons. 

IS]  A  gmeral  atta<&  ia  made  also  upon  Oie 
Instructions  gXyen  In  the  caaoii  and  npva  all 
of  them.  Without  taking  the  time  or  apace 
to  pass  upon  them  all,  we  may  say  in  paadng 
that  fbe  Instaructlon  given  on  presumption  of 
Innocence,  burden  of  proof,  aid  reaacmable 
doubt  Is  not  in  the  best  form.  To  say  no 
more  It  does  not  require  the  reasonable  doubt 
which  wUl  Justly  acquittal  to  "arias  from 
a  oonidderatlon  (tf  all  of  the  evidence  tn 
the  caae,"  or  words  of  alndlar  Import  State 
T.  Cnshenberry,  157  Mo.  168,  06  S.  W.  737; 
State  T.  Temple^  104  Mo.  232,  92  S.  W.  494; 
State  ▼.  Harper,  149  Mo.  S14.  61  &  W.  89; 
State  T.  Manpln,  196  Mo.  174,  93  S.  W.  379. 
We  do  not  say  that  the  instruction  as  given 
is  so  defective  as  to  constitute  rever^hle  er- 
ror, for  it  follows  doaely  in  aobstance  that 
given  In  State  t.  Nuealdn,  2S  Mo.  loa  dt 
124,  which  has  been  declared  to  be  commend- 
able. Stete  T.  Bond,  191  Mo.  664,  90  S.  W. 
830.  But  tibe  better  totm  of  this  inatructloD. 
as  we  show  from  the  caaes  which  we  dt^  re- 
fers In  apt  words,  aa-  a  baala  fbr  the  doubt, 
to  a  consideration  of  all  of  the  evidence  in 
the  case. 

[I]  IT.  It  ia  also  most  seriously  contended 
that  there  la  not  aumg^  evldenee  In  the  rec- 
ord to  sustain  tlie  charge  of  belug  an  acces- 
sory after  the  fact  upon  vrtilcb  defendant 
vpas  convicted.  We  think  this  contention 
must  also  be  sustained.  Granting,  for  the 
sake  of  the  argument  that  there  was  proof 
sufficient  to  take  tite  case  to  the  Jury  on  all 
of  the  other  required  elements  in  the  case 
(State  T.  MSller,  182  Mo.  loa  dt  382,  81  S. 
W.  867),  ia  there  any  substantial  proof  that 
defendant  was  in  fact  aiding  and  assisting 
Scott  to  escape  in  order  that  the  latter  might 
avoid  arrest  trial,  and  conviction?  Upon 
this  lAase  of  the  case  Scott  says  that  de- 
fendant suggested  coming  to  JeflFOrsoa  Qty. 
and  that  the  defUidant  paid  the  fhre  of 
Scott  to  Jefferson  City.  The  record  further 
shovre  from  the  testimony  offered  by  the 
state  that;  when  defendant  left  Gallfbmla  in 
company  with  Scott  he  requested  an  ac- 
quaintance to  Inform  bis  (defendant's)  wife 
that  he  bad  gone  to  7dferson  City,  and  that 
he  did  come  to  JeflEerson  is  not  doiled 
but  on  the  contrary  proven  by  the  states 
Here  was  no  secrecy  bat  a  pubUdty  lAldi 
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□egatlTefi  tbe  posltton  of  the  state.  When 
arrested,  as  he  sars,  and  as  the  state  does  not 
deny,  he  was  on  his  way  back  to  California. 
But  that  is  not  all  nor  the  most  seriona  fail- 
ure of  proof. 

[7]  It  was  incumbent  on  the  state  to  show 
that  Scott  was  In  fact  trying  to  escape,  be- 
fore the  defendant  conid  be  convicted  for  aid- 
ing him  to  escape.  The  testimony  of  Scott, 
npon  whom  alone  the  state  relied  for  proof 
on  this  point,  so  far  from  showing  that  he 
was  trying  to  escape,  shows  concluslTely  that 
he  was  not  doing  any  such  thing.  Scott  says 
apropos  of  this  very  point:  "I  was  not  trying 
to  get  away  at  all.  I  had  no  intention  of 
getting  away.  I  was  aiming  to  go  right  ba(A 
out  there  to  Coleman's."  Tbe  story  of  Scott 
is  tbronghoQt  utterly  incredible  and  filled 
with  numerous  and  palpable  contradictions. 
It  Is  not  capable  of  reconciliation  with  much 
of  the  other  tesUmony  adduced  by  ttie  state. 
At  this  distance,  relying,  as  we  must,  npon 
the  cold  record,  it  would  seem  that  the  con- 
viction of  defendant  was  largely  brought 
about  by  his  own  bad  reputation;  that,  hav- 
ing by  an  lll-spent  life  earned  the  punishment 
meted  ont  to  him,  he  was  convicted  on  what 
is  called  in .  the  vernacular  "general  prin- 
ciples" rather  than  upon  the  evidence  in 
the  case.  However  much  we  might  personal- 
ly sympathize  with  the  doctrine  of  a  convic- 
tion on  "general  principles**  when  rightly 
applied  in  a  case  of  crying  need,  we  can  give 
no  effect  to  it  here  but  must  look  to  the  rec- 
ord, which  we  do,  and  hold  there  la  not  evi- 
dence enough  to  sustain  this  conviction. 

For  this  and  other  reasons  set  out  we  re- 
verse and  remand  the  case,  with  the  sugges- 
tion that,  if  the  state  is  not  able  materially 
to  stroigthen  the  case  made,  another  trial 
will  be  a  useless  fbrmality. 

BROWN,  P.  J.,  and  WAIumB,  3^  eoncnr. 


HAVLIN  V.  CONTINENTAL  NAT.  BANK  OF 

ST.  Loins. 

(Bapreme  Court  of  SflBsouri.  Di virion  No.  2. 

Dec.  8,  1913.) 

1.  BiLU  AND  Notes  ({  237*)— Accoiocoda- 

nON  iNDOBSEHENT. 

An  accommodation  indorser  is,  In  law,  a 
■orety,  and,  as  iuch,  eqaally  bound  with  the 
maker  to  pay  tbe  notes  when  they  become  dn«. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent.  Dig.  H  063,  CiM.  B67-fi69;  Dw;. 
Dig.  I  237.*] 

2.  Bills  and  Notes  ({  484*)— Aoooicmoda- 

nON  INDOBSEB— PaTUENT. 

Payment  of  a  note  by  an  accommodation 
Indorser,  after  it  bad  become  doe  and  bad  been 
dishonored  by  the  maker,  was  not  a  voiantary 
payment,  ainre  lach  payment  was  in  discbarge 
of  a  legal  ottltgation  whldi  he  bad  incurred  as 
such  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |§  1268-1274;  Dec  Dig.  { 
484.*] 


8.  Bills  and  None  (M  287*)— Accoioioda- 
■noir  IvDOBSBB— NATmn  of  Iubiutt. 
An  accommodation  indorser  of  a  note  war- 

rjmts  inter  alia  that,  if  the  note  is  dishonored, 

he  will,  npon  notice  thereof  dnly  given  to  him, 

pay  the  same. 
[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes,  Gent.  Dig.  U  668,  664.  667-660;  Dec 

Dig.^  287.*]  """-^ 

4.  Bells  and  Notes  (I  897*)— Pbesentuent 
AND  Demand— N'ECESsrrr, 

Where  a  note,  payable  to  a  bank  and  made 
payable  at  the  baok,  waa  owned  by  the  bank 
at  maturity,  preaentment  and  demand  were 
not  necessary. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  102&-1044;  Dec  Dig.  S 
397.*y 

5.  SUBSOGATION  4*)— ACOOHUODATIOR  IN- 
DOBSBB— SuraOaATION  TO  RlOHXfl  0'  PB^- 
OIPAL. 

Where  an  accommodatloo  indorser,  after 
a  note  became  doe  and  was  dishonored,  paid 
it  and  Bubseqaently  the  note  waa  again  paid 
by  the  maker,  the  indorser  was  entiued  to  be 
subrogated  to  the  rizhta  of  the  maker,  and 
could  recover  from  the  payee  the  amount  so 
paid  by  the  maker. 

[Ed,  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  H  12-15;  Dec.  Dig.  §  4.*] 

Appeal  from  St  Louis  Circuit  Court ;  Mos- 
es N.  Sale,  Judge. 

Suit  by  John  H.  Havlln  against  the  Conti- 
nental National  Bank  of  St  Louis.  Decree 
for  complainant,,  defendant  appeals.  Af- 
firmed. 

John  H.  Havlin,  the  r^randmit,  brought 
suit  in  aqoity  against  the  Conttneotal  Na- 
tional Bank,  hereinafter  designated  as  "the 
Bank,"  appellant,  in  the  drcult  oonrt  of 
the  dty  of  St  Lonis,  to  recover  $7,200  juld 
by  him  to  the  Bank,  as  an  indorser  on  two 
notes  of  one  O.  L.  Hagan,  i^eh,  sabseanent 
to  Havlln's  payment  were  again  paid  in  full 
by  Hagan  In  a  settlement  wUli  the  Bank, 
which  thereafter  refused  to  repay  Havlln. 
Uptm  a  trial,  a  judgment  was  rendered  in 
favOT  of  Hkvlln,  from  wbldi  the  Banla  ap- 


The  material  facts  are  as  follows:  O.  L. 
Ha^n  was  indebted  to  the  Bank  in  tbe  sum 
of  923.208.16.  This  debt  was  repres^ited  by 
three  promissory  notes  executed  by  Hagan  to 
the  Bank,  one  for  $6,000,  another  for  $1,500, 
and  tbe  balance  by  a  third  note.  The  re- 
spondent Havlin,  who  then  resided  and  now 
resides  in  Cincinnati,  Ohio.  Indorsed  the  two 
first  notes  for  the  accommodation  of  Hagan. 
the  Bank  having  knowledge  of  tbe  dkaracter 
of  the  indorsement  As  farther  security  for 
the  payment  of  said  d^t,  Hagan  had  deposit- 
ed with  the  Bank,  as  collateral,  770  shares 
of  the  capital  st0(^  of  the  Hagan  Opera 
House  Company,  under  a  contract  In  which 
said  stock  was  valued  at  $89,000,  and  tbe 
Bank  was  given  power  to  sell  same  at  public 
or  private  sale,  in  default  of  the  payment  of 
the  indebtedness.  On  the  22d  day  of  June, 
1897,  all  of  said  debt  was  past  due  and  nu- 
paid,  and  the  Bank,  claiming  to  act  under 
the  power  of  sale  conferred  by  the  contract 
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sold  nld  rtodc  at  a  so-called  public  sale  on 
tile  floor  of  tlie  Uerchants*  nzchange,  during 
a  session  of  s^d  body,  In  the  dty  of  St 
Louis,  when  It  was  bougbt  by  one  Finis  B. 
Marshall,  cashier  of  the  Banlc,  for  $5,000,  he 
httDg  the  only  bidder.  About  a  week  after 
the  sale,  the  Bank  claiming  to  be  the  abso- 
lute owner  of  the  stock,  sold  It  at  private 
sale  to  J.  O.  Jannopoulo,  for  ^aOfiOO,  re- 
ceiving a  part  of  the  purchase  price  in  cash, 
and  taUng  Jannopoulo's  notes  for  the  bal- 
ance. On  the  same  day,  or  the  day  after 
the  sale  to  Jannopoulo,  said  Marshall,  repre- 
senting the  Bank,  called  upon  HavUn,  who 
hawened  to  be  in  St.  Louis  for  the  pay- 
ment of  the  two  notes  of  |S,000  and  fl,600 
respectively.  Havlln  protested  tiiat  be  ought 
not  to  pay  them,  that  the  so-called  public 
sale  of  the  collateral,  made  by  the  Bank  on 
the  floor  of  the  Merchants'  Ozchange,  was  In- 
vaBd,  and  that  the  Bank  diould  the 
proceeds  of  the  sale  of  Ihe  sto<^  to  Janno- 
poulo to  the  payment  of  the  notes.  The 
Bank,  through  Marshall,  insisted  that  the 
sale  on  the  Mfrdiants*  Bxchange  floor  for 
fS,000  was  valid;  that  it  had  applied  this 
sum  to  the  payment  <tf  the  third  note  upon 
whldi  HbvUn  was  not  an  Indorser;  that, 
upon  the  purchase  of  the  stock  by  Marshall, 
It  became  the  property  of  the  Bank,  and  that 
the  proceeds  of  the  sale  of  the  stock  to 
Jannopoulo  were  the  Bank's  Individual  prop- 
erty, and  that  the  notes  Indorsed  by  Havlln 
were  atlll  wholly  unpaid.  After  much  dis- 
cussion, Havlln,  upon  the  repeated  declara- 
tions made  by  Marshall  that  the  Bank  would 
look  to  him  (Havlli^  for  payment,  finally 
took  up  the  two  notes  upon  which  he  was 
Indorser,  and  gave  his  Individual  notes  for 
tbMr  full  amount.  The  original  notes  were 
then  Indorsed  over  to  him,  without  recourse, 
and  the  Individual  notes  he  subsequently 
paid  In  full  to  the  Bank.  A  few  weeks  after 
the  payment  of  the  notes  to  the  Bank  by 
Havlln,  who  thereupon  returned  to  Cincin- 
nati, to  wit,  on  August  S,  1897,  Hagan  brought 
suit  against  the  Bank  to  redeem  the  T70 
shares  of  the  Hagan  Opera  House  Company 
8to{^  pledged  by  him  to  the  Bank  as  afore- 
said, or  for  an  accounting  as  to  Its  valu:^. 
In  this  suit,  Hagan  contended  that  the  Bank 
bad  improperly  exercised  Its  power  to  sell 
the  stock  at  public  sale  under  the  pledge 
made  by  him  to  It;  that  the  so-called  public 
sale  was  Invalid;  and  that  he  was  there- 
fore entitled  to  redeem  the  stock,  or,  if  it 
had  beea  sold,  to  have  an  accountbig  for  Its 
value. 

The  trial  court  sustained  this  view,  ren- 
dered a  decree  setting  aside  the  sale  made 
on  the  floor  of  the  Merchants'  Exchange  as 
unfair,  and  found  that  the  Bank  had  subse- 
quently "effectually  sold  at  private  sale  to 
J.  C.  Jannopoulo,  for  the  sum  of  (30,000,  the 
770  shares  of  the  capital  stock  of  the  Hagan 
Opera  House  Company,  but  that  said  Janno- 
poulo was  an  Innocent  purchaser  for  value 
and  without  notice,  and  that  the  Bank  must 


account  to  plaintlft  for  that  amount  of  mon- 
ey."  This  judgmoit  was,  town  anteal,  af- 
firmed by  this  court  In-Hagan  r.  Continental^ 
Natl  Bank,  182  Ma  310,  81  S.  W.  171.  In 
this  suit,  Hagan  alleged  that  he  was  In- 
debted to  the  Bank  In  the  sum  of  $23,340. 
that  being  the  full  amount  of  his  Indebted- 
ness, Inclusive  of  the  two  notes  for  $6,000,  in- 
dorsed by  Havlln  as  aforesaid,  and  which 
had  been  paid  by  the  latter.  There  ia  no  evi- 
dence that  Hagan  knew  that  ,Havlln,  his 
indorser,  had  previously  paid  the  two  notes 
to  the  Bank.  At  the  time  of  the  trial  Hasan 
was  dead. 

The  Bank,  In  Its  answer,  admitted  that 
Hagan's  Indebtedness  was  $23,340,  together 
with  Interest  thoecm,  which  necessarily  In- 
cluded the  two  notes  lodoraed,  and  whtdt 
had  been  paid  by  Hkvlln,  there  being  no 
ottm  indebtedness  of  Hh^n  to  the  Bank. 
The  answer  did  not  mention  the  fact  that 
Havlln  had  paid  the  notes  Indorsed  by  him. 
and  that  said  notes,  up(m  b^B^  paid,  had 
been  assigned  to  him.  The  decree  rendered 
in  favor  of  Hagan  in  that  suit  was  apm  the 
theory  that  he  was  still  indd>ted  to  the 
Bank  in  the  foil  amount  of  all  notes  held  by 
it  amilnst  him  on  June  22,  1807.  or  prior 
to  Havlln's  payment  The  courts  therefore, 
gave  the  Bank  credit  for  the  full  amount  of 
these  notes,  and  rendered  Judgment  over  in 
Hagan's  favor  for  the  som  of  $6,796.85,  being 
the  difference  between  the  sum  of  $30,000  for 
which  the  court  decreed  that  the  Bank  was 
accountable  and  the  amount  of  all  of  the 
notes  H<»B»"*  had  given  the  Bank.  In  this 
decree,  therefore,  the  Bank  received  and  ac- 
cepted credit  for  the  amount  of  the  notes 
which  bad  been  previously  paid  by  Havlln, 
and,  as  a  consequence,  was  twice  paid  the 
notes  of  Hagan  on  which  Havlln  was  in- 
dorser. 

Upon  the  presentation  of  the  foregoing 
facts  and  submission  of  the  cause,  the  St 
Louis  circuit  court  at  the  June  term,  1900, 
rendered  the  following  Judgment  In  the  case 
at  bar:  "Now,  at  this  day,  the  court  bdng 
fully  advised  of  and  concerning  this  cause 
heretofore  submitted,  doth  find  that  the  de- 
fendant (the  Bonk)  Is  Indebted  to  the  plain-, 
tiff  (Hbvlln)  In  the  sum  of  $7,200,  with  Inter- 
est at  the  rate  of  6  per  cent  per  annum  from 
October  2d,  1906.  to  date.  It  la  therefore 
considered  and  adjudged  by  the  court  Uiat 
the  plaintiff  recover  of  the  defendant  the  sum 
aforesaid  as  found,  together  with  interest 
thereon,  and  also  his  costs  and  charges  herein 
expended,  and  that  execution  issue  therefor." 
It  Is  from  this  Judgment  that  the  Bank  ap- 
peals. 

Appellant's  cont^tlons  are:  First  That 
the  money  paid  by  respondent  to  the  Bank 
was  paid  by  him  with  knowledge  of  all  the 
facts,  and  In  settlement  of  a  dispute  as  to 
his  liability  to  the  Bank;  and  that  his  mis- 
take, if  there  was  a  mistake,  in  paying 
mon^  to  the  Bank,  was  a  mistake  of  law, 
which  will  prevmt  his  recovery  in  this  case. 
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Second.  Even  If  respondent's^  mistake  In  pay- 
ing the  money  can  be  r^arded  as  a  mistake 
of  fact,  bx  that  he  was  Ignorant  of  the  man- 
ner In  which  the  sale  of  the  stock  had  been 
condacted  on  the  floor  of  the  Merchants'  Ex- 
change, he  nevertheless  cannot  recover,  be- 
cause he  was  not  Induced  to  pay  the  money 
because  of  sach  alleged  mistake  of  fact,  but 
to  avoid  aonoyanoe  and  expense  of  litigation 
with  the  Bank.  Third.  That  there  never  was 
a  sale  to  Jannopoolo  of  the  Hagan  Opera 
House  stock  bought  in  by  Marshall  at  the 
Merchants'  Exchange  sale;  that  Jannopoulo 
was  to  pay  for  the  stock  oat  of  the  profits 
earned  In  conducting  a  theatre  in  the  Hagan 
Opera  Houae^  i^ch  profits  never  materl- 
ailEed,  and  he  nerar  paid  but  912,600  of  the 
930^000  contracted  to  be  paid. 

Geo.  It.  Edwards  and  Edward  IVArcy,  both 
of  St  Xioula,  for  appellant  Robert  L.  Mc- 
Laran  and  L.  A  Steber,  both  of  St  Loida, 

for  respondent 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-4]  L  Respondent  an  accommoda- 
tion Indorser  for  Hagan,  the  maker,  on  the 
notes  to  the  Bank,  was,  In  contemplation  of 
law,  a  surety.  Welmer  r.  Sbelton,  7  Mo.  238 ; 
Osborne  v.  Frldridi,  134  Mo.  App.  449,  114 
S.  W.  1046.  As  such,  he  was  equally  bound 
with  the  maker  to  pay  the  notes  when  they 
became  due.  In  so  doing,  he  simply  met  the 
obturation  he  made  when  he  became  surety, 
and  the  payment  can  In  no  sense  be  said  to 
have  been  voluntary.  In  fftct  it  has  been 
expressly  decided  in  another  Jurisdiction  that 
a  payment  made  by  an  accommodation  in- 
dorser, under  a  state  of  facts  similar  to  those 
in  the  concrete  case,  was  not  voluntary 
(Smith  V.  FolBOm,  80  Ohio  St  218,  88  N.  B. 
646),  but  was  made  under  what  may  not  in- 
aptly be  termed  legal  coercion.  An  indorser 
of  a  negotiable  instrument  warrants  inter 
alia  that  if  the  instrument  is  dlshoi\ored  he 
will,  upon  notice  thereof  duly  given  to  him, 
pay  the  same,  with  interest  Klnsel  v.  Ballon, 
151  Cal.  764,  91  Pac.  620;  Mer.  Natl.  Bk.  v. 
Bentel,  16  OaL  App.  170,  113  Pac.  708.  No 
question  as  to  dishonor  arose  in  the  case  at 
bar,  but  It  may  be  said  In  passing.  If  It  had, 
presentment  and  demand  are  not  necessary 
where  notes,  as  in  tbls  case,  were,  at  matur- 
ity, owned  by  the  Bank,  and  by  th^  terms 
were  made  payable  ther&  Bank  TT.  S.  v. 
Smith,  U  Wheat  171,  6  L.  Ed.  443;  Cent 
Naa  Bank  t.  Stoddard.  83  Conn.  332,  76  AO. 
472. 

Besipondait's  interest  as  well  as  his  l^al 
dnt7,  therefore,  when  the  notea  became  due 
and  remained  unpaid,  was  to  pay  them,  and 
thor^^  avoid  the  annoyance  i  and  expense  of 
Utgation.  Wilson  v.  Kiefler,  141  Mo.  App.  137, 


122  S.  W.  1149.  A  payment  made  under  such 
drcumstances  does  not  involve  the  question 
of  a  mistake  of  law,  as  contended  by  appel- 
lant, but  on  account  of  the  legal  relation  of 
the  re^ndent  to  the  obligation  as  a  surety, 
the  payment  may  properly  be  held  to  have 
been  made  nnder  duress,  thus  rendering  the 
contention  groundless.  This  disposal  of  ap- 
pellant's first  contention  eliminates  the  sec- 
ond from  consideration. 

As  to  the  third  contention  that  there  was 
no  sale  of  the  Hagan  Opera  House  sto<^ 
to  Jannopoulo,  it  would  be  sufficient  to  say, 
if  this  fact  were  vital  to  the  determination 
of  the  matter  here  at  issue,  that  it  was  ful- 
ly adjudicated,  and  the  sale  declared  to  hare 
been  mad^  in  Hagan  v.  Continental  Bank, 
182  Mo.  i319,  81  S.  W.  171-  However,  leav- 
ing out  of  consideration  the  ruling  of  this 
court  in  the  Hagan  Case,  the  record  here  Is 
ample  to  sustain  the  conclusion  that  the 
sale  waa  made;  it  is  admitted  both  by  direct 
averment  and  by  implication  in  appellant's 
answer ;  it  is  testified  to  by  Jannopoulo  him- 
self and  by  Lewis,  formerly  cashier  of  the 
appellant  Bank,  and  now  cashier  of  the  Bank 
of  Commerce,  which  subsequently  absorbed 
the  appellant  Bank.  Other  evidence,  direct 
and  circumstantial,  point  to  proof  of  a  sale. 
If  the  transaction  constituted  a  sale,  and  we 
hold  that  it  did.  then  it  was  none  the  lees 
BO  when  rewondent  brought  this  action,  and 
contentlona  to  the  cwtrary,  based  on  the 
ground  tliat  Jannopoulo  did  not  pay  for  the 
stock  or  that  he  did  not  liave  manual  posses- 
sion of  It  cannot  change  It  The  matter, 
therefore,  in  our  opinion,  la  no  longer  open 
to  argument 

[K]  II.  Respondent's  payment  not  having 
been  voluntary  but  in  discharge  of  his  obli- 
gation as  a  surety,  and  the  Bank  having 
twice  been  paid  the  notes,  the  second  time 
by  the  nuiker,  Hagan,  in  his  settlement  with 
the  Bank  after  the  judgment  against  It  in 
his  favor  (Hagan  v.  Bank,  supra),  the  re- 
spondent Is  entitled  to  recover  from  appellant 
the  amount  paid  by  him,  with  interest  under 
the  rule  that  one  compelled  to  pay  the  debt 
of  a  principal  Is  subrogated  to  the  latter's 
rights.  If  the  principal  bad  himself  twice 
paid  the  notes,  he  would  unquestionably 
be  ^titled  to  recover  of  the  Bank  any  sum 
paid  in  excess  of  the  amount  of  the  debt  and 
Interest  actually  due.  A  surety  is  tn  no  worse 
position,  and  is  entitled  to  a  like  right  of 
action.  This  concdualon  is  too  elemental  to 
require  the  citation  of  anthoritiea  to  sustain 
it,  and  is  dearly  conxmant  with  equity  and 
good  consdrace. 

The  Judgment  of  the  circuit  court  should 
therefore  be  affirmed,  and  It  Is  so  ordered. 

BSOWNt  P.  J.,  and  FARIS,  J.,  concur. 
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HABDWIOKB  r.  BABNOBu 
CEhipnme  Conrt  of  Maaotiil,  Divlcion  No,  1. 
Dee.  6,  19ia) 

GOITKra  (|'231*>— SUPBBUB  COUKT— JUBXSDIO- 
TION— TITLB  INVOLVED. 

Where,  in  a  salt  to  have  a  deed  of  trait 
declared  satisfied  and  the  lien  thereof  removed 
as  a  cload  upon  title,  the  only  question  involv* 
ed  was  whether  the  deed  of  trast  was  satisfied 
hj  an  alleged  extension  of  time  of  payment 
without  the  consent  of  the  sureties,  the  Su- 
preme Court  had  no  juhadiction  of  an  appeal 
transferred  from  the  Kansas  City  Court  of 
Appeals;  title  not  being  involved  u  the  ques- 
tion to  be  determined. 

[Ed.  Note.— For  otber  case*,  see  Conrts, 
Cent  Dig.  iS  487,  491.  644,  046-648,  660,  652- 
669.  661;  Dec  tUs.  |  231.*] 

Appeal  from  Orcnlt  Courts  Platte  Ooontr; 
Alomo  D.  BurneB,  Jadga 

Suit  by  Claude  Hardfvlcke  against  Richard 
S.  Barnes.  From  Judgment  for  plaintiff,  de- 
fendaut  appealed  to  the  Kansas  City  Court 
of  Appeals,  and  the  cause  was  transferred  to 
tbe  Supreme  Court  Ketransferrod  to  the 
Kansas  City  Court  of  Appeals. 

This  Buit  was  Instttnted  by  tihe  lOalnUff  In 
tba  circuit  court  of  day  county  a^lnst  tbe 
dtfendant,  to  liave  a  certain  deed  of  trust 
declared  satlsfled  and  that  the  pretended  lien 
tbraeof  be  removed  as  a  doud  ap<m  the  title 
to  a  certain  tract  at  land  therein  described. 
A  change  of  venue  was  taken,  and  tbe  cause 
was  sent  to  the  dreult  court  of  Hatte  coun- 
ty, wbere  a  trial  was  had  which  remlted  in 
a  judgment  in  fiivor  of  the  plaintiff  cancel- 
ing tile  deed;  and  tiie  defendant  duly  ap- 
pealed tbe  cause  to  tbe  Kansas  City  Oonrt  of 
Appeals.  The  latter  court,  I  take  it^  of  its 
own  motion,  transferred  the  cause  to  this 
conrt  for  the  reason  aselgned  that  title  of 
real  estate  was  Involved  tberdn,  wblidi  de- 
prived it  of  JurladictlDn. 

The  facto  of  tiie  case  are  few  and  hndls- 
puted.  On  and  priw  to  Decanber  IT,  1889. 
Henry  P.  Undenman  was  the  ownet  of  the 
tract  <ME  land  mentimied ;  and'  on  that  date 
the  Thornton  Distilling  ft  AOlUng  Company, 
a  corporation,  of  which  Lindenman  was  the 
treasurer,  was  Indebted  to  the  defendant, 
Rldiard  S.  Barnes,  in  the  sum  of  97,000,  evi- 
denced 1^  a  promissory  note  due  18  months 
after  date,  bearing  8  per  cent  Interest,  which 
was  signed  by  said  distilling  company,  by 
Hen^  P.  Lindenman.  treasurer,  and  others. 
On  sold  17tb  day  ot  December,  in  order  to  se- 
cure Che  paymmt  of  sfUd  note,  lindenman 
executed  to  d^endant  a  deed  conveying  to 
him  said  real  estate^  which  provided  upon  ita 
ftice  that  upon  the  payment  of  said  note  die 
defendant  was  to  reconvey  oAA  land  to  said 
Lindenman.  The  deed  ms  duly  filed  for 
record  cm  August  8, 1801.  That  also  on  said 
17th  day  of  December  tbe  dlatilliiV  ctHupany, 
to  further  secure  the  payment  of  said  note, 
executed  to  S.  G.  Sandtisky,  trustee  a  deed 
of  trust  in  which  defendant  was  named  as 
beueficiary,  conveying  to  him  certeln  other 


lands  which  belonged  to  said  company,  but 
not  involved  In  tiiis  salt  On  January  28, 
18K1,  Undenman  weented  to  Sunnel  Hard- 
wii&e,  trustee,  a  deed  of  tros^  whoein  W. 
0.  Lonon  was  named  as  tbe  beneficiary  oon- 
ve^ng  the  first  tract  mentioned,  and  the  <me 
claimed  to  be  here  Involved,  to  secure  seven 
promissory  notes  therein  described,  aggregat- 
ing fl.400.  Said  deed  was  also  dnly  filed 
for  record  a  few  days  after  its  execution. 
At  the  date  of  the  Instltntion  of  this  suit 
and  for  some  six  years  prior  thereto,  tbe  de- 
fendant was  in  the  possession  of  said  land, 
Samuel  Hardwlcke,  the  trustee  in  said  deed 
ct  trust,  died  in  the  year  18B6. 

The  petition  charges  that  the  notes  men- 
tioned in  the  second  deed  of  trust  were^  for 
value  received,  assigned  and  transferred  (but 
the  date  not  ^ven)  by  said  Lemon,  and  were 
tlien  and  had  been  for  a  number  ot  years, 
owned  by  the  plaintlfl.  That  there  was  a 
balance  of  $2,250  then  due  there<m.  The 
petition  also  charges  that  the  defendant's 
said  note  for  f7,000  had  been  satisfied;  that 
the  latter*s  claim  of  right  to  the  possession 
of  said  land  was  by  virtue  of  said  first  deed 
of  trust;  tliat  It  constituted  a  cloud  upon  plain- 
tiff's title  to  said  land,  which  he  asked  to  be 
removed;  and  prayed  that  the  deed  from 
Undenman  to  defendant  be  declared  a  mart- 
gage  and  that  It  had  ceased  to  be  of  any 
force  and  effect,  by  reason  at  the  said  dis- 
charge of  said  Undenman  as  security  on 
said  note,  and  by  reason  of  the  satisfaction 
of  said  note,  and  for  snCh  other  relief  as  the 
court  might  deem  meet  and  proper.  It  is 
not  claimed  by  plaintiff  that  the  defendant's 
note  for  $7,000  had  been  fully  paid ;  but  his 
claim  Is  that  said  note  was  not  paid  at 
maturity,  and  that  ,tiie  d^endant  ^tended 
the  time  of  the  payment  thereof.  In  conse- 
quence of  wtdctk  the  securities  thereon,  in- 
cluding Undenman,  were  released  from  fm^ 
ther  liability  thereon,  and  that  therefore  the 
deed  or  mortgage  executed  by  Undenman  to 
defendant  conveying  said  land  Was  satisfied. 
There  was  evidence  introduced  pro  and  eon 
upon  those  questions ;  but  from  the  view  we 
take  of  the  case,  it  will  not  be  necessary  to 
go  Into  that 

Fyke  &  Snider,  of  Kansas  caty.  for  appel- 
lant Guy  B.  Park,  of  Platto  City,  for  re- 
spondent. 

WOODSON,  P.  J.  (after  stating  the  fteeCs 
as  above).  From  reading  the  stetemmit  of 
the  case,  it  is  seen  that  tiiere  was  no  dis- 
pute as  to  Undenman*B  tiUe  to  tiw  land 
mentlobed,  nor  was  there  any  Question  as  to 
the  validly  of  tiw  mortgage  given  thereon 
by  him,  as  security  for  tiie  payment  ai  Oie 
$7,000  note;  Tbat  being  tra^  thai  tin  only 
question  lnv(dved  is  whether  or  not  the  mort- 
gage mentioned  was  satisfied  by  reason  of 
the  allied  extension  of  the  time  of  pay- 
ment without  tbe  consent  of  t3ie  securities. 
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The  dedalon  of  that  qjivMm  aab  way  or 
the  other  would  In  no  manner  Inrolve  the 
title  to  tbB  real  estate  mentioned.  The  same 
principle  was  Involred  In  the  case  of  Vande- 
Tenter  t.  Bank,  282  Ho.  61^  186  S.  W.  2& 
It  was  there  held  that  where  the  plalntlfT 
owned  the  land,  and  that  the  note  for  |200 
was  secured  thereon  by  a  valid  deed  of  tmst, 
and  that  the  only  Issues  In  the  case  were 
whether  or  not  the  note  had  been  assigned  to 
defendant  and  whether  or  not  It  had  been 
paid  before  the  assignment,  did  not  invoWe 
title  to  the  real  estate  conveyed  by  the  deed 
of  trust,  and  that  therefore  this  court  had  no 
Jurisdiction  of  the  cause.  So,  in  the  case  at 
bar,  the  only  issue  in  the  caAe  is:  Were  the 
sureties  on  the  |7,000  oote  released  there- 
from by  the  said  extension  of  the  time  of  its 
payment  without  th^  consent?  The  deci- 
sion of  that  question  one  way  or  the  other 
does  not  involve  the  title  to  the  land  men- 
tioned, and  this  court  therefore  has  no  Juris- 
diction of  the  case,  since  there  is  but  a  small 
sum  due  and  unpaid  on  said  note. 

This  court  having  no  jurisdiction  of  the 
cause,  the  case  is  retransferred  to  the  Kan- 
sas City  Court  of  Appeals  to  be  dlsiwsed  of 
aocOTdlng  to  law.  AU  concur. 


TUBNBB  et  aL  v.  BUTLER  at  sL 
^kipreme  Court  of  Idlssonrl,  Division  Mo.  1. 
Dec.  6,  1918.) 

1.  Tbiax.  a  267*)— Bbqubst  fob  Ihbibuotion 

— MODUlOATIOir  BT  COUBT, 

Where  the  court  modified  an  Instrucnon 
requested  by  defendant,  and  gave  it  as  modified, 
it  was  not  a  eompUanee  win  the  request,  and 
was  error  U  the  requested  iastmetlon  was 

proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  668-672.  674;  Dec  Dig.  |  267.*] 

2.  WlUJi  (I  tffi*)— TE8TA1I1KTABT  OAPACITT— 
BUBDKN  or  PBOOF. 

The  burden  is  upon  the  proponent  of  a  will 
to  establirii  testamentary  capadty  of  tiie  tes- 
tator by  a  preponderance  of  all  the  evidence. 

[Ed.  Note^For  other  cases,  see  Wms,  Cent 
Dig.  H  m-UO;  Deo.  Dig.  1  62.«] 
8.  Wills  (|  829*)— Acnons  to  DrrxBianB 

YaLIDZTT— IflBLBADINO  INVTBUOTIONS. 
While,  in  a  will  contest,  the  eonteetants 
were  entitled  to  ao  inBtniction  that  the  burden 
was  upon  the  proponents  to  prove  testamentary 
capacity,  yet,  where  the  proponent!  depended 
upoD  the  witneases  offered  by  contestants  to 
prove  such  capad^,  It  was  not  error  to  refnse 
contestants*  request  to  chsrge  that,  unless  pro- 
ponenu  bad  shown  testamentary  capadty  by 
a  preponderance  of  the  evidence,  the  verdict 
should  be  against  the  will ;  since  such  an  in- 
struction might  mislead  the  jury  into  believing 
Oat  It  wsa  incumbent  on  the  proponents  to 
show  snch  facts  by  thdr  own  intnesses. 

[Ed.  Note.r-FoT  other  easMiSes  Wills^ent 
DfK.  H  774.  776-rr8,  786,  787;  Dee.  Ittg.  I 


4.  Wnxfl  (I  163*)— Pbobatb  akd  Establish- 

MIIIT— PBtsaUMPTION— VOLUNTABT  ACT. 

When  the  proponents  have  shown  that  a 
win  was  executed  with  all  the  prescribed  for- 
malities while  the  testator  was  of  sound  mind, 
it  win  then  be  presumed  that  It  was  Us  free 


and  volnntary  act,  and  the  bnrdoi  Is  upon  a 
contestant  to  show  the  contrary. 

[Ed.  Mote.— For  other  cases,  see  W&ls,  Cent 
Dfg.  H  388-402;  Dec.  Dig.  |  168.*] 

6.  Wnxs  (SS  108,  166*)— Undox  Influbwob— 
SuiTiciBNcx  or  Evzdbncb. 

The  law  does  not  denounce  the  Influence 
which  a  son-in-law  may  have  over  his  father- 
in-law,  but  only  the  improper  use  of  it,  and 
that  snch  influence  is  shown  to  exist,  and,  In 
addition,  that  testator  gave  a  large  part  of  his 
estate  to  the  dangbter,  the  wife  of  the  son-in- 
law,  is  not  sufficient  to  establiah  imdne  Influ- 
ence. 

[Ed.  Note.— For  otiier  cases,  see  VnilB,  Cent 
dJ|.^^S  880,  886,  421-487;  Dec  DigTH  108. 

6.  Wnxs  M  47,  ISO*)— TBSTAHBlTTABr  Ca- 

PACITT. 

Tlmk  teststor,  at  the  time  of  executing 
his  will,  was  old  and  greatly  weakened  in 
mind  and  body  did  not  justify  the  coart  In  con- 
fining him  more  closely  to  conventional  meth- 
ods in  distribntion.  thoogh  it  should  make  the 
court  more  careful  in  its  scrutiny  of  the  influ- 
ences which  surrounded  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  M,  382;  Dec  Dig.  f|  47, 1S&*] 

7.  Wills  (J  824*)— BsTASLurnHxirr— ficrm- 

CIBIIOT  or  BVXDBHOB— UNDTIB  IimUBHCB. 

Evidence,  la  a  wHl  contest,  held  not  suffi- 
cient to  tske  to  the  jury  the  question  whether 
testator's  son-fai-law  exerdsen  undue  Influence 
over  t«ststor  as  to  the  execution  of  the  will, 
though  the  son-in-law  was  testator's  confiden- 
tial adviser,  and  testator  devised  a  large  part 
of  his  estsce  to  his  daughter,  the  wife  of  the 

son-in-law.   

[Ed.  Note.— For  other  cases,  see  VnOM,  Cent 
Dig.  H  226,  767-770 ;  Dec  Dig.  g  324.*] 

&  Apfbal  and  EBBOB  (f  260*)— BUnVATION 
IN  LowBB  CouBT  or  Gbounds  or  Bbtisw— 
Exceptions— Necebsxtt. 

The  appellate  court  iriH  net  review  tiie 
rulings  of  the  trial  court  upon  the  adndsdbfl- 
ity  of  evidence,  where  no  exceptions  were  tak- 
en tiiereto  in  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1003-1015;  Dec.  Dig.  S 
260.*) 

9.  Wills  (|  08*)— Admissibiliit  or  Etidbnob 

—Condition  or  Mind. 
Where  the  Issue  was  ss  to  the  testamentary 
capad^  of  testator  at  the  tbne  he  executed 
his  win,  the  court  did  not  err  In  sustaining 
objections  to  questions  asked  an  attorney,  with 
whom  testator  had  advised  shortly  before  exe- 
cuting his  wUl,  as  to  the  attorney's  reasons 
for  refusing  to  write  the  wlQ  at  that  time, 
since  it  was  the  omdltion  of  testator's  mind 
and  not  the  attorney's  which  was  In  Issue 

[Ed.  Note- For  other  cases,  see  Wills,  Cent 
Dig.  SI  Ul.  112. 120-130;  Dec.  Dig.  {  58.*] 

Appeal  from  Clrcnlt  Court,  Boone  Gonnty ; 
N.  D.  ThumuHid.  Judge. 

WUl  contest  by  Eugenia  Tamer  and  hus- 
band, contestants,  asainst  Mary  Butter  and 
others,  defendants  and  proponenta  Judg- 
ment for  defendants  establishing  the  will, 
and  proponents  appeal.  Affirmed. 

This  is  a  statutory  contest  of  the  will  of 
John  Butler,  late  of  Boone  County,  Mo.,  by 
plaintiff,  his  granddaughter,  against  his  wid- 
ow, four  dilldren,  Loutitia  Phelan,  Mary 
Woods,  Martin  Butler,  and  Lizde  Vantine, 
a  grandson,  John  Butler,  only  heir  of  a  de- 
ceased son.  William  Butter,  and  BaUer  aud 


'Wm  ether  esses  sea  samo  toplo  and  seotlon  NUHBBR  in  Deo.  Dig.  A  Am.  Dig.  Key-Ne.  BwIm  A  Rep'r  Indexas 


Digitized  by 


Google 


746 


lei  SOUTHWBSIXBN  BBPOBTBB 


(Mo. 


Tbornton  Stewart,  grandsons,  wbo  with 
plaintiff  an  fhe  three  h^  of  a  deceased 
danghto-,  Annie  Bnfler  Stewart  Tbe  ez- 
ecutors  are  also  made  parties.  The  grounds 
of  the  contest  are  fraud,  nndue  influence,  al- 
teratitm  of  the  Inatmment  after  signature^ 
and  unsoundness  of  mtnd. 

At  the  (dose  of  all  Uie  evidence,  the  court 
withdrew  the  Issue  of  undue  Influence  from 
the  Jury  and  r^sed  all  Instructions  offered 
by  plaintiffs  on  this  isBu&  Tbe  case  was 
submitted  on  the  sole  issue  of  unsoundness 
of  mind. 

The  will  in  anestlon  was  made  and  signed 
December  8,  1905,  when  the  testator  was 
about  80  years  of  age.  Although  he  had  been 
a  man  of  considerable  vigor  and  bustness 
ability,  he  had  for  some  time  been  suffering 
from  a  general  breaking  down  inddent  to 
old  age,  and  had  been  practically  confined 
to  his  house  for  some  months  previous  to 
the  making  of  the  will.  The  evidence  tend- 
ed substantially  to  show  that  at  that  time 
he  was  not  of  sound  and  di^slng  mind,  al- 
•  though  some  of  the  numerous  witnesses  in- 
troduced by  contestants  testified  that  they 
considered  him  all  right  In  that  respect 

The  nndue  Influence  relied  on  Is  particular- 
ly charged  In  the  petition  to  have  been  ex- 
erted by  defradant  Loutltia  Phelan  and  her 
busband,  Vincent  D.  Phelan.  over  the  dis- 
eased and  weakened  mind  and  will  of  Butler, 
while  he  was  sick  and  under  the  influence  of 
Intoxicating  liquors  and  di^igs  administered 
by  them,  as  well  as  other  artifices,  without 
which  he  would  not  have  signed  and  publish- 
ed the  alleged  will.  As  a  matter  of  fact,  the 
Phelans  lived  on  Mr.  Butler's  land  about 
two  miles  from  his  residence.  Mrs.  Phelan 
was  the  only  child  who  lived  In  Boone  coun- 
ty, and  she  and  her  husband  were  frequent- 
ly at  the  Butler  home ;  and,  irtille  Mr.  Phe- 
lan did  not  wholly  superintend  the  opera- 
tions on  the  testator's  farms,  his  advice  was 
sougbt  by  the  hands  and  his  suggestions  were 
followed  in  the  absence  of  Mr.  Butler.  The 
latter  does  not  seem  to  have  known  much 
about  the  technical  description  of  lands.  He 
seems  to  have  been  helpless  In  the  presence 
of  a  map  or  survey,  and  depended  fflitirely 
on  Phelan,  who  seems  to  have  been  expert 
In  such  matters,  and  said  that  h6  could  de- 
scribe the  entire  real  estate  holdings  of  Mr. 
Butler  wlfbout  a  map.  M^.  Carter;  Mr.  But- 
ler's attorney,  when  writing  the  will  In  ques- 
tion, had  difflcnlt7  in  describing  the  land, 
and  availed  himself  of  the  services  of  Mr. 
Fhelau  who  was  at  the  Butler  home  at  fhe 
time,  as  was  Mrs.  Butler,  who  la  duwn  by 
tbe  evidence  to  have  tBkea  an  active  part 
In  Mr.  Butler^i  afflaln.  Mr.  Phdan  had  aald 
to  both  his  wife's  sister-in-law  and  her  son 
that  he  had  been  tbe  bnsineis  manager  and 
legal  adviser  of  Butler  for  two  years  before 
his  death,  although  there  la  nothing  in  the 
evidence  to  Indl^te  that  he  was  a  lawyer, 
or  had  anj  special  training  in  that  dlrectl<m. 


In  the  latter  part  of  Febmaiy  or  the  first 
part  of  March,  1806,  Mr.  Steidm  UaOi  re- 
c^ved  word  frmn  JAt.  BnOv  throngh  aome 
neighbors  to  oome  to  write  a  wUL  Hefloond 
Mr.  Butler  In  bed  or  In  a  redinlng  <Aalr, 
and  said  that  he  wanted  Mr.  March  to  re- 
write a  wUL  Mrs.  Butler  got  tbe  old  will, 
the  one  in  controversy  here,  and  handed  it 
to  Mr.  March.  Mr.  Phelan  was  not  there. 
He  got  his  map  for  Mr.  March  to  look  over 
and  pick  out  certain  pieces  of  land  In  which 
he  wanted  to  make  a  change.  March  told 
Mr.  Butler  that  he  was  not  accustomed  to 
that  kind  of  work,  and  would  rather  have 
some  one  to  assist  him  because  be  might  get 
It  wrong.  Mr.  Butlw  proposed  Mr.  W.  W. 
Brundage,  who  did  not  come,  and  March 
suggested  Mr.  Phdan.  Butler  said,  "He  is 
the  very  man,"  and  they  telephoned  for 
him  and  he  came.  In  the  meantime,  Mr.  But- 
ler asked  Mr.  March  to  read  the  will  until 
he  got  to  "Marty"  and  then  stop.  By  that 
time  Mr.  Phelan  was  there.  At  Mr.  Butler's 
direction,  Mr.  March  coined  the  will  as  far 
as  the  beginning  of  the  devise  to  Martin  Ei. 
Butler,  and  bad  finished  when  Mr.  Phelan 
came.  He  thai  told  him  the  trouble,  and 
Phelan  said,  "I  can  almost  locate  that  land 
without  looking  over  the  map";  that  it  was 
more  trouble  than  he  thought  it  would  be. 
Mr.  March  after  relating  these  facts  in  his 
testimony  proceeded:  "Uncle  Johmile  said, 
'I  want  all  in  No.  17  west  of  the  creek,  lick 
Fork  creek,*  I  think  he  says,  to  go  to 
Marty.' "  *'Q.  Had  you  put  that  in  the  will 
you  were  writing?  A.  No,  sir.  Mr.  Phelao 
Just  made  the  remark,  'Uncle  Johnnie^  don't 
you  know.  Uncle,  that  there  la  ten  acres  that 
does  not  Ue  due  west  of  Lick  Fork  creek, 
there  Is  ten  acres  that  is  west  of  Perche?' 
Q.  He  had  said  he  wanted  all  west  of  Ll<^ 
Fork  Creek?  A.  Yes,  sir,  In  tbe  17th.  Q. 
And  Mr.  Phelan  asked  him  If  he  didn't  know 
— .  A.  That  there  was  ten  acres —  Q.  Ly- 
ing west  of  the  Perche?  A.  That  didn't  Ue 
west  of  the  Perche.  Q.  What  did  Mr.  But- 
ler say  to  that?  A.  It  Just  appeared  to  kind 
of  unnerve  him.  He  got  all  out  of  swts 
about  It  Q.  What  did  he  say?  He  Jolt 
said,  'Squire,  you  Just, bum  up  what  yoo 
have  written  there,  and  I  will  get  Mr. 
Tom  Carter  back  here  and  have  him  to  fix 
this  up.'  Q.  What  else  did  be  add  when 
he  told  you  to  bum  the  papers?  A.  I  put 
them  in  the  stove.  And,  after  reflecting  a 
little  while,  be  aays:  'No,  that  wouldn't  da 
I  may  pass  away  before  Tom  Carter  gets 
back  here,  and  yen  Just  let  me  rest  two  or 
three  days  and  I  will  call  you  again  and 
we  will  fix  it  up.'  Q.  Did  he  send  for  you 
any  mote?  A.  Not  after  that" 

The  map  admitted  In  evidence  shows  that 
Percbe  cre^  for  the  most  of  the  way,  forms 
the  west  boundary  of  section  17,  bat  Is  de- 
flected eastwardly  and  craws  back  to  the 
line  In  such  a  way  as  to  leave  about  ten 
acres  of  the  section  west  of  the  creek  and 
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bounded  on  the  west  by  the  middle  tidrd  of 
the  section  line.  Lick  Fork  creek  enters  the 
northwest  quarter  of  the  section  from  the 
north,  and  rons  In  a  southwesterly  direc- 
tion throng  that  qnarter,  emptying  tnto 
Percbe  creek,  leaving  a  considerable  tract  of 
land  in  the  northwest  comer  of  17  lying  east 
of  Perche  creek  and  west  of  Ii<^  Fork.  One 
wonld  judge  from  the  map  tliat  ttiere  are  40 
acres  or  more. 

The  will  of  John  Butler  be^ns  as  follows : 
"I,  John  Bntler,  of  Boone  County,  State  of 
Missouri,  telng  of  soond  mind  and  memory 
and  of  disposing  disposition,  and  realizing 
the  uncertainty  of  life  and  the  certainty  of 
death,  do  hereby  make  and  publish  this  my 
last  will  and  testament,  hereby  revoking  and 
annoUlng  all  former  wills  made  by  me. 
First  I  desire  that  all  my  Jnst  debts,  If  any, 
be  iMLld  oot  of  my  personal  estate,  by  my 
executors  hereinafter  named,  as  soon  after 
my  death  as  conrenlcait.  Second.  It  Is  my 
will,  and  I  direct  that  my  beloved  wife,  Mary 
Butler,  have  the  use  and  control,  and  receive 
the  rents  and  profits  of  all  the  real  estate  of 
which  I  may  die  seized,  during  the  term  of 
her  natural  life,  or  as  long  as  she  remains 
my  widow,  and  at  her  death  or  remarriage, 
I  direct  that  my  real  estate  be  divided 
among  my  children  and  their  descendants  In 
the  way  and  manner  hereinafter  set  forth. 
Third.  At  the  death  or  remarriage  of  my 
wife,  Mary  Butler,  I  direct,  and  it  is  my  will, 
that  my  real  estate  be  divided  as  follows :" 
nien  cornea  a  devise  to  Martin  B.  Butler,  of 
420  acres  of  land;  to  Mrs.  Pbelan  of  602 
acres ;  to  his  daughter  Mary  Woods,  wife  of 
P.  S.  Woods,  620  acres;  to  Uie  grandson, 
John  Butler,  son  of  William  Butler,  240 
acres;  to  the  grandson  Butler  Stewart,  120 
acres;  to  the  grandson  Thornton  Stewart, 
150  acres;  to  the  granddaughter,  Eugenia 
.Tnmer,  the  plalntiCF,  80  acres.  The  remain- 
der of  the  real  estate,  consisting  of  about  700 
acres,  was  then  devised  to  be  sold  upon  the 
death  or  remarriage  of  his  wife,  and  the  pro- 
ceeds to  be  divided  between  the  three  dill- 
dren,  Martin  E.  Butler,  Loutltia  Phdan,  and 
Mary  Woods,  in  equal  parts. 

The  contestants  introduced,  as  a  witness, 
C.  B.  Sebastian,  a  practicing  lawyer,  who  tes- 
tified that  he  had  known  John  Butler  for  20 
years  before  his  death,  and  saw  him  In  July 
or  August,  1905,  when  he  came,  to  his  office  to 
consult  about  writing  his  will,  and  said  he 
had  a  will  but  was  not  satisfied  with  It  The 
following  questions  were  asked,  and  answers 
given  by  him:  *'Q.  Did  you  act  as  attorney 
for  Mr.  Bntler  and  receive  a  fee  for  It?  A. 
No,  sir.  Q.  Yon  didn't  advise  with  him  in 
the  capacity  of  an  attorney?  A.  I  think  I 
did.  By  Mr.  Whitecotton  (for  defendants): 
We  object  to  any  conversation  between  at- 
torney and  client"  The  court  made  no  rul- 
ing, but  said :  "You  might  examine  him  fur- 
ther." In  answer  to  questions  by  Mr.  White- 
cotton  the  witness  said :  "Uncle  Johnnie  and 
!  wen  partlpiilaidr  ftlendir  and  talked  about 


a  great  many  matters,  and  he  discussed  the 
quwtldn  with  me  about  the  will,  but  the  will 
was  not  written.  He  was  to  come  back  at 
another  time,  and  nothing  was  done  that  day 
except  to  have  a  conversation  in  regard  to 
it  •  •  •  He  didn't  seem  to  have  any 
very  clear  idea  of  what  he  wanted  then.  He 
was  not  satisfied  with  the  will  that  was  writ- 
ten and  wanted  another  wIU,  but  was  not 
clear  about  what  he  wanted  done.  He  ar- 
ranged with  me  to  come  back  again,  but 
never  did  so.  By  BIr.  Oonley  (for  contes- 
tants) :  I  will  get  you  to  state  whether  he 
appeared  to  understand  the  nature  and  ex- 
tent of  his  property?  By  the  court:  I  have 
not  passed  on  the  other  question.  Objec- 
tions sustained."  Defendants  excepted.  Wit- 
ness continued :  "In  my  talk  with  Mr.  But- 
ler, I  was  not  able  to  get  clearly  what  he 
wanted  done;  he  didn't  seem  to  be  clearly 
of  any  opinion  as  to  what  he  wanted  done, 
and  I  suggested  to  him  to  think  the  matter 
over  carefully  and  come  back.  By  Mr.  011- 
lespy:  Is  that  the  only  reason,  Mr.  Sebas- 
tian, why  you  didn't  write  the  will  that  day? 
By  Mr.  Whitecotton:  We  object  to  that  as 
Immaterial."  Which  objection  was  by  the 
court  sustained,  and  plalntUFs  excepted.  "By 
Mr.  Gillespy:  I  will  ask  you  If  the  reason 
that  you  didn't  write  It  was  that  Mr.  Butler 
was —  By  BIr.  Harris,  for  defendants  (In- 
terrupting): We  object"  Which  objection 
was  by  the  court  sustained,  and  plaintiffs  ex- 
cepted. "By  Mr.  Gillespy :  I  will  ask  you  If 
Mr.  Butler  had  the  capacity,  on  that  occasion, 
to  make  a  will  and  make  proper  disposition 
of  his  property?  A.  Physically,  he  was  very 
weak,  and  mentally,  he  was  not  very  clear. 
I  mean  by  that  that  his  statements  In  re- 
gard to  what  he  wanted  to  do  were  somewhat 
confiictlng  and  confused.  I  thought  It  best 
not  to  write  the  will.  By  Mr.  Whitecotton: 
We  ask  that  the  latter  part  of  the  answer  be 
stricken  out  as  not  responsive  to  the  ques- 
tion and  Improper.  By  the  Court:  Motion 
sustained  as  to  'I  thought  It  best  not  to  write 
the  will.'  "   PlalntlfEs  excepted. 

Questioned  by  the  court,  the  witness  stated 
that,  before  that  time,  he  had  not  been  at- 
torney for  Mr.  Butler,  who  bad  only  consult- 
ed him  as  a  friend.  That  on  this  occasion  be 
talked  about  his  will,  and  gave  him  some  Ideas 
about  It  but  was  not  very  clear  about  it. 
Had  witness  written  the  will,  he  would  have 
charged  for  It  He  said  he  would  cume  back 
some  other  time.  Mr.  BuUer  did  not  employ 
Mm. 

The  foregoing  Includes  all  the  exceptions 
taken  by  the  plalntifTs  to  rulings  of  the  court, 
relating  to  the  examination  of  Mr.  Sebastian 
upon  the  question  of  the  testamentary  capac- 
ity of  Mr.  Butler.  He  was  afterwards  re- 
called for  further  examination,  when  the 
conrt  said:  "The  court  reverses  its  ruling 
heretofore  made  as  to  excluding  the  testi- 
mony of  Mr.  Sebastian,"  and  the  following 
question  and  answer  followed:  "Q.  I  will 
ask  yoa  thai,  Mr.  Sebastian,  it,  from  aU  tabe 
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(NUiTmatlon  which  jon  had  with  Jobs  Btit* 
let  In  your  office  at  that  time,  whether  so- 
ciably or  In  regard  to  business,  as  to  whether 
or  not  he  was  of  sound  mind  or  not?  A.  I 
will  answer  that  In  this  way.  I  don't  think 
bis  mental  condition  was  such  on  that  day 
that  It  would  have  been  proper  for  hbn  to 
hare  made  a  will."  The  witness  was  then 
asked  as  to  the  conversation  between  him 
and  the  testator  at  the  time,  and  the  court 
said :  "If  be  was  acting  as  attorney,  he  can- 
not state  the  commnnlcatlons  made  to  him." 
No  exception  was  taken  to  this  statement  or 
raUng,  and  the  witness  was  excused. 

In  submitting  tiie  question  of  testamentary 
capacity  to  the  Jury  the  contestants  asked 
the  following  Instmctloo :  "(2)  In  determin- 
ing the  issue  of  sufficient  soundness  of  mind 
or  testamentary  capacity  possessed  by  the 
testator  to  make  a  will,  before  you  can  find 
in  favor  of  the  proposed  will  you  must  be- 
lieve from,  a  preponderance  of  the  evidence 
that,  at  the  time  of  the  signing  and  execu- 
tion thereof,  the  said  John  Butler  bad  suffi- 
cient understanding  to  fally  comprehend  the 
nature  of  the  transaction  that  he  was  en- 
gaged In,  the  nature  and  extent  of  his  prop- 
erty, and  to  whom  he  desired  to  give  and  was 
giving  it,  without  the  aid  of  any  other  per- 
son, and,  unless  the  defendants  have  ahovm 
by  ndb  preponderance  of  evidence  that  he 
did  possess  all  of  these  requisites,  yon  should 
find  this  Issue  In  the  negative  and  against 
'the  wilL" 

This  was  refused  by  the  court  In  the  form 
asked.  Tt»  court  ttira  modified  It  by  strik- 
ing out  tlie  words  Italicized  and  inserting  In 
lieu  of  Oie  last  group  so  stricken  out  the 
words  "It  has  been  so  shown  by  the." 

There  was  a  verdict  establishing  the  will. 
^Cbe  appellant  Uslgiui  ttie  following  errors : 
"d)  The  court  erred  in  living  instruction  2 
£oi  defendants,  b^ng  a  peremptory  Instroc- 
tlon  on  nndoe  Influence,  and  In  ref^dng 
plalntlfltf  Instmetions  8  to  10  incluslTe  all 
on  undue  Influence!  @)  The  court  erred  in 
rejecting  tlie  evidence  of  Sebastian  as  to  con- 
vezsatlona  with  Butler  at  the  time  he  consult- 
ed him  about  writing  the  wUL  (SSi  The 
court  ened  In  modifying  plaintiffs'  Instruc- 
tion 2  and  omitting  the  only  spedflc  declara- 
tion in  the  Instmetions  that  the  burden  ot 
proof  of  the  issue  of  unsoundness  of  mind 
lay  vrith  the  defendants." 

Glllespy  it  Ocmley,  of  Columbia,  fbr  ap- 
pellants. Harris  9e  Flnley,  of  Golumbla,  and 
Whitecotton  k  Wight,  of  Hoberly,  for  xe- 
spondenta. 

BROWN,  a  (aft«r  stating  the  fticts  as 
above).  [1-1]  1.  We  will  first  consider  the 
question  whether  the  court  committed  error 
In  refusing  the  second  instruction  requested 
by  the  app^ants  In  the  form  in  which  it 
was  asked;  for  it  is  not  contended  that  it 
was  erroneous  as  givm.  The  appellants  con- 


tended that  Oi^  had  the  right  to  the  court's 
Judgmoit  on  du  Instruction  as  they  present- 
ed it,  and  Uiat,  whoi  modified,  it  became  the 
ooQitfs  Instruction,  for  which  they  were  not 
responsible,  and  this  Is  undoubtedly  true. 
Jordan  t.  Transit  Oo.,  202  Mo.  418,  431, 
8.  W.  11;  Vaxey  v.  BaUway,  95  Ho.  App. 
SOS,  811,  08  S.  W.  1068;  Meyer  t.  Bailway, 
40  Mo.  ISl.  If  the  court  ought  to  have  glr- 
en  the  Instruction  In  the  form  in  which  it 
was  presented,  then  the  modification  was 
error  of  which  the  contestants  had  the  rl^t 
to  complain.  If  It  ou^t  not  to  have  been 
given  in  that  form,  there  was  no  error  in  re- 
fusing it,  and  whatever  the  court  may  have 
afterwards  done  in  the  way  of  patching  it  up 
could  not  have  made  such  action  erroneous^ 
Should  the  court  have  refused  the  Instruc- 
tion in  the  form  in  wtdch  it  was  aakedT 
The  appellants,  insisting  on  a  native  an- 
swer to  this  question,  point  out  the  fact  Uiat 
it  is  substantially  copied  from  an  InatTDcUoo 
which  was  well  considered  and  approved  by 
this  court  in  Mowry  t.  Norman,  223  Mo.  463, 
472,  m  S.  W.  724.  The  question  upon  that 
instruction,  as  upon  this,  was  whether  the 
burden  was  upon  the  proponent  of  the  will 
to  establish  the  testamentary  capacity  of  the 
testator  by  "a  preponderance  of  all  the  evi- 
dence," and  the  court  held  that  it  was,  and  to 
the  general  principle  so  announced  we  still 
adhere,  in  the  subsequent  case  of  Olbony  t. 
Foster,  280  Mo.  106.  181,  130  8.  W.  814.  322, 
we  said:  "In  Sebr  v.  Lindemann,  168  Mo. 
loa  dt  288  [64  S.  W.  637],  it  was  expressly 
ruled  that  upon  making  out  a  prima  fade 
case  by  the  proponents  of  the  will,  it  then 
devolved  upon  the  contestants  to  establish 
Incompetency  or  undue  Influenofc"  The  use 
of  BO  strong  a  word  as  "establish,"  in  that 
connection  suggested  that,  in  the  opinion  of 
the  court,  there  might  be  some  point  at 
which  the  burden  of  proof  would  change  from, 
one  side  to  the  other,  so  that,  when  the  pro- 
ponent had  lifted  his  "burdei  of  proof*  to 
the  height  of  a  "prima  fade  case."  the  con- 
testant must  come  in  and  elevate  it  still  high- 
er before  he  could  defeat  the  probate  of  the 
will.  In  Bensberg  r.  Washington  XTniverdty, 
2S1  Mo.  644. 158  8.  W.  330,  our  attention  was 
again  directed  to  the  same  subject,  and  we 
pointed  out  that  the  "prima  facie  case"  arose 
upon  the  introduction  of  the  evidence  re- 
quired by  the  statute  to  be  Introduced  to 
probate  the  will.  But,  as  we  said  in  that 
case,  when  the  testimony  is  all  In  for  both 
proponent  and  contestant,  it  must  be  con- 
sidered together,  and  the  question  remains 
for  the  Jury  whether  the  proponent  has  sds- 
talned  the  burden  of  proving  the  execution  of 
the  will.  Including  the  fact  of  testamentary 
capadiT  at  the  time  It  was  signed  and  pub- 
lished. How  this  burden  may  be  borne  in  the 
first  instance  is  fixecl  by  the  statute,  but 
when  the  statutory  evidence  Is  not  forthcom- 
ing, or  its  effect  has  been  weakened  by  the 
contesUnt  until  It  no  longer  preponderates, 
the  statute  sttU  auggests  the  only  rale  wtddt 
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can  meet  the  exigencies  of  fbe  txiaL  It  pro- 
rides  that  the  evidence  mnat  be  mffieient  to 
ptoTO  tbe  wni  on  a  trial  at  oanunon  law. 
We  have  already  bad  oocaaltn  to  say  (Bena- 
beis  T.  Waaliiiictm  UslTenlty,  sniwa}*  and 
now  take  occaalos  to  lepeat  mat  these  ovl- 
dentlal  rules  hare  their  toundatlon  laid  deep 
In  the  iKdicy  of  tht  oominon  law  as  well  as  in 
the  letfslatlTe  poUcr  of  this  state  to  permit, 
to  tbe  fullesfc  tfctent  conslstwit  with  ttie  pub- 
lic welfare,  the  testamentary  disposition  of 
property,  and  in  the  conespcmdlng  obligation 
to  ivotect  the  Indlvldnal  actios  upon  such 
permission,  by  tte  ajwllcatlon  of  tbe  caotloDs 
and  safe  methods  of  the  common  law  to  in- 
qnlzles  which  may  resnlt  from  any  attempt 
to  use  the  counterfeit  presentmwit  of  wadh 
action  In  furtherance  of  wrong. 

[t]  WhUe  we  think  that  the  appellants 
wen  entitled  to  an  instruction  telUng  the 
jnzy,  in  some  form  eaidly  understood,  that 
the  burden  rerted  upon  the  defendants  to 
prove  the  testamentary  capadtr  of  tbe  tes- 
tator by  a  preponderance  of  the  eridenoe, 
there  Is,  in  our  opinion,  a  vice  in  the  one  we 
are  considerlne,  which  fully  justlfled  the 
court  In  witUiolding  it  from  tbe  Jury.  It 
told  them,  with  reference  to  those  things 
which  are  generally  considered  the  mental 
requisites  of  testamentary  capadty,  thatr 
"unless  the  defendants  have  shown  by  a  pre- 
ponderance of  evidence  tliat  he  did  poasess 
all  of  these  requisites,  yoa  should  find  this 
issue  in  the  negative,  and  agiUnst  tbe  will." 
The  merit  of  this  feature  of  the  instruction 
conslstB  in  tbe  fact  that  It  was  substantially 
copied  from  one  that  was  expressly  approved 
by  this  court  in  Idbwzy  v.  Norman,  which  we 
have  already  dted.  Ttt»  raal  dUference  is 
that,  while  In  that  case  It  was  perfectly  prop- 
er. In  this  case  it  is  improper  and  mislead- 
ing; for  statemrats  rating  to  these  very 
mattrav  tending  stroi^ly  to  prove  the  capac- 
ity of  the  testator,  and  which  were  no  doubt 
highly  satisfactory  to  the  proponents  of  the 
will,  and  were  presented  by  them  to  the  Jniy 
with  greater  confidence  for  that  reason,  oc- 
curred in  the  testtmony  of  the  contestants' 
witness.  Were  this  an  ordinary  suit,  in 
which  the  burden  of  proof  rested  throughout 
upon  the  plaintiff,  and  the  defendant  bad  In- 
troduced no  evidence,  but  had  depended  on 
that  of  the  plaintiff,  an  instruction  of  tUs 
character  would  have  been  at  least  mislead- 
ing; and  tbe  same  construction  is  called  for 
in  this  case;  This  court  has  recognized  the 
ffifference  In  the  effect  of  the  same  facts  de- 
pending upon  whether  they  are  proven  by 
tbe  evidence  of  one  party  or  the  other  (White 
T.  Ballways  Company,  167  S.  W.  588,  and 
cases  dted),  and  what  Is  more  natnral  than 
that  a  Jury  when  told  that  the  defendant,  to 
recover,  must  have  shown  a  fact  by  a  pre- 
ponderance of  evidence,  should  take  the  court 
at  Ite  word,  and  not  be  satisfied  when  the 
same  fiEict  has  been  shown  by, tbe  plaintiff 
Hie  trial  court  took  this  vi^w|  and  we  see 
no  error  In  ita  refusal  of  the  Instruction  as 


asked,  and  no  emr  li  soggested  In  It  as  it 
was  finally  given. 

[4]  2.  The  propoiMnt  having  shown  that 
the  will  was  executed  by  the  testator  with  all 
tbe  formalities  prescxibed  by  law  irtdle  the 
testator  was  of  sound  mind,  it  will  thm  be 
presumed  that  It  was  his  free  and  voluntary 
act;  for  the  atdlity  to  consider  and  determine 
la  a  foaadamental  diaract^stie  of  moital 
soundness.  If  tbe  contestant  thai  dalms 
that  tbe  instrnmoit  proposed  does  not  repre- 
sent the  wlU  of  the  testator,  but  the  will  of 
another,  substituted  by  fraud  m  by  fbrce 
either  physical  or  Intellectual,  tbe  burden 
lies  upon  him  to  prove  it  In  this  case  the 
'contestant  has  undertaken  to  sustain  this 
burden  principally  upim  a  foundation  con- 
sisting' of  a  confidential  relation  of  Mr. 
Phelan.  the  husband  of  one  of  the  pdndpsl 
benefidarle%  toward  the  testator,  and  the 
fhct  that  Mrs.  Phelan  received  perhaps  twice 
as  much  as  eltlier  of  bis  children. 

[i-l]  It  is  true  that  tbe  law  will  not  penult 
one  to  take  advantsge  of  those  intimate  rela- 
tions of  trust  and  confidence  which  it  recog- 
nizes between  the  natural  or  lawful  adviser 
and  the  advised,  or  the  trustee  and  bis  bene- 
ficiary, to  use  tbe  influ^ce  incident  to  bis 
dominant  position  for  the  purpose  at  private 
gain.  So  Jealous  Is  it  in  this  rewect  that.  In 
sudt  case^  imdue  Influoioe  will  frequently  be 
presumed  unless  tbe  act  can  be  fully  account- 
ed for  1^  another  and  adequate  motive.  But 
the  law  does  not  look  with  disfavor  on  the 
loving  performance  of  Oiose  filial  oflBces 
whldi,  while  not  exacted  by  it,  are  the  real 
rewards  of  parratal  solldtude  and  sacrifice; 
nor  does  it  discourage  the  substantial  recog- 
nition of  those  affectionate  services.  These 
principles  apply  as  well  to  relations  having 
tbdr  origin  in  marriage  as  in  consangulnl^ ; 
and  confidential  relations  of  this  character 
may  often  explain  why  the  testator  has  de- 
sired to  bestow  generously  upon  the  bene- 
ficiary of  his  will.  Lamb  t.  Llppincott,  115 
Mich,  eil,  78  N.  W.  887.  In  this  case  the 
testator  was  old,  and  greatly  weakened  in 
mind  as  well  as  in  body.  While  this  should 
make  as  more  careful  In  our  scrutiny  of  the 
influences  that  surrounded  him  and  were  op- 
erative in  suggesting  the  disposition  he  should 
make  of  his  property,  there  is  nothing  in  It 
to  Justify  the  courte  in  oonfinii^  him  more 
closely  to  conventional  methods  In  its  dis- 
tribution, than  fh^  would  were  he  In  the 
fall  vigor  of  Us  prime.  Once  ^ven  the  testa- 
mentary capadty,  and  his  weakness  is  only 
to  be  considered  as  an  element  calculated  to 
contribute  to  tbe  success  of  any  Improper  in- 
fluence shown  to  have  been  broi^ht  to  bear 
upon  him. 

[7]  In  tbe  light  of  these  prlndple^  we  luve 
carefully  examined  this  record  for  evidence 
more  consistent  with  the  theory  that  tbe  will 
of  Mr.  Butler  was  the  product,  to  any  extent 
of  Improper  or  "undne^  Influence  operating 
upon  him  at  the  time  It  was  made,  than  with 
the  theory  that  it  was  the  product  ct  his  own 
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Tcdltlon,  niuflected  by  any  Iiiflti«nce  from 
wWch  tbe  law  shonld  protect  him.  We  bare 
ooDsiaered  that  he  waa  In  a  condiUoa  to  be 
readU7  aiuceptlble  to  sacii  influences;  that 
Us  pioTision  for  the  Phelans  was  very  large 
In  luoportlon  to  the  amonnts  bestowed  npon 
his  other  heirs;  that  th^  occupied  a  posi- 
tion with  relation  to  him  and  his  business  as 
intimate  and  cmmandinc  as  Mr.  Phtian 
could  hava  intoided,  nnd»  the  drcumatanc- 
es»  to  eiqaesB  by  the  statonent  that  he  was 
his  legal  adviser  and  business  manager ;  and 
that  they  had  never,  lihe  his  oOiex  childrui, 
left  the  nd^iboThood  in  wUch  he  resided, 
and  were  ready  and  willing  to  come  at  his 
call  with  advice  and  assistance.  While  some' 
of  these  things  would,  jnnder  normal  condi- 
tions, have  a  tendency  to  ezplatn  th«  dia- 
pmdtion  c£  Mr.  Bntlm  to  deal  genennuly  by 
them,  they  might  also  give  them  vantage 
ground  tnnn  which  to  work  upon  his  weak- 
ness; but  we  have  failed  to  find  anything  in 
the  evidence  tending  to  ifaow  that  they  used 
any  sudi  advantage,  or  aoUdted  or  advised, 
directly  or  indirectly,  any  disposition  con- 
tained in  the  will.  It  Is  true  that  Mr.  Phelan 
was  preset  at  its  nftOdng,  and,  when  re* 
quested,  rendered  valuable  aaslstance  In  de- 
scribing the  land,  for  which  service  he  was 
peculiarly  equipped.  But  Mr.  Butler  had  ex- 
cellent Independent  legal  advice  and  assist- 
ance in  charge  of  the  matter,  and  it  was  the 
province  of  his  lawyer  to  direct  and  utilize 
the  activities  of  Mr.  Phelan,  which  he  evi- 
dently did.  The  only  Instance  in  evidence  in 
which  the  Phelans  or  either  of  them  subject- 
ed themselves  to  crltldam  in  connection  with 
Mr,  Batik's  testamentary  activities  was  at 
the  time  of  the  March  Incident,  the  latter 
part  of  February  or  first  part  of  March,  aft- 
er the  making  of  the  will  In  controversy.  He 
then  evidently  had  a  desire  to  change  the 
will  in  favor  of  his  son  Martin,  or  "Marty," 
as  be  affectionately  called  him.  He  had,  at 
the  sn^estlon  of  Mr.  March,  procured  the 
presence  of  Mr.  Phelan  to  assist  in  describ- 
ing the  lands  In  the  new  wllL  Mr,  March  had 
copied  the  old  will  down  to  the  place  where 
it  mentioned  Martin,  when  the  old  gentleman 
said:  "I  want  all  west  of  the  creek.  Lick 
Fork  creek,  to  go  to  Marty."  The  will  in 
controversy  bad  already  devised  all  that  part 
of  the  northwest  quarter  of  section  17  lying 
east  of  Perche  creek  to  Mrs.  Phelan,  and 
the  change  proposed  would  give  a  large  por- 
tion of  that  quarter  section  to  Martin.  Mr. 
Phelan  Immediately  took  notice,  and  said: 
"Uncle  Johnnie,  don't  yon  know  that  there 
Is  ten  acres  that  does  not  lie  due  west  of 
Lick  Fork  creek,  there  is  ten  acres  that  Is 
we^  of  Pwche."  It  was  apparently  an  Inno- 
c«it  remark,  but  "It  Just  appeared  to  Idnd 
of  unnerve  blm.  He  got  all  out  of  sorts 
about  it  He  Just  said.  Squire,  you  can  burn 
up  what  you  have  written  there,  and  I  will 
get  Mr.  Tom  Garter  back  here,  and  have  him 
fix  this  up."   Mr.  March  put  the  papers  in 


the  stove,  and,  after  reflecting  a  little  whiles 
Mr.  Butler  said :  "No,  that  won't  do.  I  nuy 
pass  away  before  Tom  Carter  gets  back  hen, 
and  you  Just  let  me  rest  two  or  three  days 
and  I  will  call  you  again,  and  we  will  fix  it 
up." 

That  Mr.  Phelan,  on  this  occasion,  inter- 
fered in  Us  own  behalf,  there  can  be  no 
doubt ;  tliat  Mr.  Butlw  deslxed  to  gtv»  to  the 
son  who  still  llngwed  in  his  heart  as  the 
child  "Marty,"  the  parttcdlar  pazod  of  land 
that  lay  In  the  triangle  b^een  Perdi*  cxttk. 
and  Lick  JVirt:  is  plain ;  and  Qiat;  at  t^ 
first  intimation  that  Mr.  Pbdan  was  takii^ 
notloe  of  his  newly  fiicmed  pmpoae^  he  should 
have  become  so  distnrtied  as  to  tie  unable  to 
proceed  under  the  conditions  that  then  sor- 
xonnded  him  Is  so  soMestive  tha^  had  It  oc- 
curred at  the  time  of  or  before  the  prora- 
tion of  the  will  now  before  as,  we  would 
have  no  hesitation  in  ocmilng  to  tbe  oondu- 
flion  that  it  should  have  bem  submitted  to 
tta  Jury  upcm  tbe  Issue  of  undue  Influenoe. 
But  as  we  have  already  seen,  it  is  not  the  In- 
finence  that  the  law  dmounces,  for  that  may 
grow  out  of  the  very  virtues  which  it  most 
commends;  but  It  is  the  improper  use  of  that 
Influence.  The  dream  stance  Just  related  not 
only  suggested  the  uistrace  of  such  an  In- 
fluMice,  but  also  had  a  tendency  to  suggest 
that  it  was  operative  in  preventing  a  change 
in  the  will.  When  we  attempt,  however,  to 
apply  it  to  the  execution  of  this  will  some 
two  or  three  months  before,  the  drcnmstance, 
standing  alone  as  it  does,  loses  its  evldoitial 
character,  and  sinks  to  the  level  of  mere 
suspicion.  We  do  not  think  the  court  could 
have  done  otherwise  tban  it  did,  in  with- 
drawing the  issue  at  undue  influence  from 
the  Jui7. 

[8-1]  4.  The  only  remaining  question  re- 
lates to  the  assignment  tliat  "the  court  erred 
in  rejecting  the  evidence  of  .Sebastian  as  to 
the  conversation  with  Butler  at  the  time 
he  consulted  him  about  writing  the  wUL" 

As  a  matter  of  tect,  Mr.  Sebastian  was  per- 
mitted to  teetify  with  considerable  freedom 
as  to  his  conversation  with  Mr.  Butler  In 
July  or  August,  1905,  in  which,  among  other 
things,  the  writing  of  a  will  for  Mr.  Butler 
was  mentioned.  He  said  that  Mr.  Butto*  was 
not  clear  enough  about  what  he  wanted  done 
so  that  he  could  understand  it,  and  did  not 
seem  to  be  clearly  of  any  opinion  as  to  what 
he  wanted;  that  physically,  he  was  very 
weak,  and  mentally,  was  not  vary  <^ear,  so 
that  his  statements  in  regard  to  what  he 
wanted  to  do  were  conflicting  and  confused ; 
that  from  all  the  conversation  that  they  bad 
at  tiiat  time,  both  of  a  social  nature  and  in 
regard  to  business,  he  did  not  think  Mr.  But- 
ler's moital  condition  was  such  at  the  time 
that  it  would  have  been  proper  for  him  to 
have  a  will  made.  At  the  time  he  made  this 
last  statement,  the  witness  was  asked  wliat 
the  conversations  were  upon  which  be  based 
this  statement,  and  the  court  said,  without 
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any  objection  b^g  made :  "U  be  was  acting 
as  attorney,  be  cannot  state  tbe  oommnnlca- 
ti<xis  made  to  bim."  No  exception  was  taken 
to  this  statement,  and  the  witness  was  excus- 
ed witbont  answering.  Tbe  circumstance 
impresses  ns  tbat  the  contestants,  having  got 
what  tbej  wanted  from  tbe  witness,  deliber- 
•ately  refrained  from  pressing  tbe  matter 
forOier  by  ace^tSasm  or  otherwise,  and  this 
Impression  Is  strengthened  by  the  considera- 
tion that  fnrtha  pressnra  might  weakoi  tbe 
favoraUe  result  already  attained.  Beallzlng, 
bowerer,  tbat  the  omtestants  and  tlieLr  at- 
torn^ may  disagree  with  our  conclusion 
upon  that  poln^  we  will  ouunlne  tbB  excep- 
tions taken  them  In  the  examination  of 
Mr.  StiHtstlftn,  for  the  purpose  ot  Judging 
wbeUier  the  action  of  the  ooort  was  errone- 
ous In  the  soise  cSiarged  in  tlie  assignment  of 
error  we  bare  Just  quoted. 

The  first  exception  of  tMs  character  was 
to  the  remark  of  the  court:  "I  have  not  pass- 
ed on  tb«  otb»  question.  Objections  bub- 
taloed."  With  a  Uttle-  aid  from  an  acttTs 
Imagination  we  may  Infer  that  this  remark 
applied  to  tbe  following  statement  which  had 
been  previooaly  made  by  an  attorney  of  the 
defendants:  ''We  object  to  any  conveisation 
between  attorney  and  cUwt"  It  was  not 
limited  to  any  question  tbat  soiucht  Infonna- 
tlm  about  any  Btatwnent  made  by  Mr.  Butler, 
connected  with  professional  matters  under 
discussion.  It  assumed  the  relationship  of 
attorney  and  client,  and  covered,  like  a  blan- 
ket, anything  they  might  have  said  upon  any 
subject  It  reached  no  question  In  the  case. 
Nor  did  the  court.  In  sustaining  the  objec- 
tions to  questions  asked  Mr.  Sebastian  as  to 
his  reasons  for  not  writing  the  will  that 
day,  Indicate  that  It  Intended  to  exclude  any 
statement  made  In  the  conversation  between 
the  witness  and  his  alleged  client  This  ob- 
jection was  made  and  should  have  been  sus- 
tained on  the  e^nnd  that  the  testimony  was 
"ImmateriaL"  The  processes  of  Mr.  Sebas- 
tion's  mind  was  not  the  matter  at  Issne.  The 
court  was  trying  the  cendltlon  of  Mr.  But- 
ler's mind.  The  same  suggestion  applies  to 
the  action  of  the  court  In  striking  out  the 
statement  of  the  Witness  that  he  thou^t  best 
not  to  write  the  will.  None  of  these  matters 
involved  tbe  admissibility  of  any  statement 
made  by  Mr.  Butler  In  the  conversation  with 
Mr.  Sebastian,  and  the  action  of  the  oourt 
upon  them  was  Irrelevant  to  that  question. 

This  view  makes  it  unnecessary  to  express 
an  opinion  as  to  the  confidential  character 
of  the  talk  between  Mr.  Batier  and  Mr. 
Sebastian  about  writing  a  will.  If  the 
plaintiffs  had  any  Intention  to  preserve  this 
question  for  the  consideration  of  the  appel- 
late court,  they  abandoned  it  at  the  time 
when  an  exception  would  have  been  effec- 
tive for  that  purpose ;  thus  retaining  all  the 
advantages  accruing  to  them  from  the  gener- 
al statemmts  of  the  witness,  and  avoiding 


the  danger  of  weakening  them  by  a  disclos- 
ure of  the  language  used.  There  was  no  prej- 
udicial error  shown  In  the  action  of  the  court 
In  this  respect 

For  tbe  reasons  stated,  tlw  Judgment  of  the 
circuit  court  i>  Afllrmed. 

PER  CURIAM.  The  forcing  opinion  by 
BROWN,  a,  is  adopted  as  tbe  oi^nion  of  the 
court  All  concur. 


STATE)  T.  BRUTOZ7. 

(Snprane  Court  of  Missouri,  Division  Nifc  2. 

Dea  9, 1013.) 

1.  SiDuonov  a  46*)— BTinKNcaft--OoBB0Bou- 

TION. 

Wher^  on  a  trial  for  seduction  under 
promise  <tf  marriage,  the  proseeuttix  tsstified 
that  she  and  accused  became  engaged  in  May, 
1910,  a  letter  written  by  accused  to  her  in  July 
foIIowiuA  wherein  be  asked  her  if  she  would 
marry,  did  not  alone  corroborate  the  promln  of 
marnage.  essential  under  Bev.  St  1909,  {  6^ 
to  support  a  conviction. 

[Ed,  Note.— For  other  cases,  see  Sedacthm, 
Gent  Dig.  »  88-86;  Dec.  Dig.  1  46.*] 

2.  Seduction  ^  46*)— Bvioufor- OoaeoBOBJt- 

RVB  BVXDBHOE. 

Bvldenoa  corroborative  of  promise  of  mar- 
riage, required  by  Rev.  St  1909.  {  5236,  to  sus- 
tain a  convictioD  for  seduction  under  promise  of 
marriage,  need  not  be  such  as,  standing  by  it- 
self, will  prove  the  fact,  ^ut  any  material  cir- 
cumstance shown  by  ouier  witnesses,  corrobo- 
rating the  testimony  of  tbe  prosecutrix  as  to 
the  promise  of  marriage,  is  sufficient 

[EH.  Note.— For  other  cases,  see  Sedaetlon^ 
Cent  Dig.  8S  8S-86;  Dec  Dig.  {  46.*] 

3.  Cbiminal  Law  H  814*)  — BviDxiroB- Iir- 
sntucrzona 

Where,  on  a  trial  for  seduction,  prosecutrix 
testified  that  she  was  seduced  August  3d  while 
taking  a  buggy  ride  with  accused,  who  testified 
that  ne  was  only  In  her  company  once  in  De- 
cember following,  and  again  In  April  following, 
and  that  on  the  latter  occasion  a  third  person 
accompanied  them,  the  trial  oourt  properly 
charged  on  allbL 

[Ed.  Nota.-~For  other  cases,  see  Criminal 
Law,  Oent  Dig.  H  1821.  188S,  18S9, 1860.  186B, 
18S3,  189(k,  mS^im--iSe6,  1987;  De&lm^ 
S  8li*]  ^ 

4.  GananAL  Law  (f  820*)— lHSTBTTcnoiT»— 
RxrusAL  OF  lN9rBuc7nons  Covbbed  bt 
Chabsb  Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions covered  by  other  Instructions  asked  by  de- 
fendant or  given  on  the  court's  own  motion. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 2011 ;  Dec  Dig.  8  829.*] 

0.  CBimsAi.  Law  <S  403*)— BvzoENOB— Pbdx- 

OBKB. 

Where  entries  In  a  family  Bible,  showing 
the  date  of  tbe  birth  of  prosecutrix,  were  orig- 
inally made  by  the  deceased  mother  of  prosecu- 
trix, and,  after  the  Bible  becoming  so  worn  as 
to  make  it  advisable  to  copy  the  entries  on  a 
sheet  of  paper,  which  was  done  in  the  presence 
of  the  deceased  mother  and  other  members  of 
the  family,  tbe  copy  was  properly  received  in 
evidence  on  a  trial  of  her  seduction  to  establish 
her  age. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  880 ;  Dec  Dig.  S  403.*] 
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e.  CBOnNAX.  liAW  Q  1168*)— HAB1CXJI88  Bb- 

bor—Ebbonbous  Adkissiom  or  Btiihinoe. 
The  error,  if  any,  in  admitdnc  evldeiice, 
which  ifl  merely  camwattTft  of  a  neoeiux7  bnt 
uncontradicted  fact  wtaUiahed  by  competent 
proof,  is  harmless. 

[Ed.  Note— For  other  cases,  see  Oriminal 
liRW,  Cent.  Dig.  U  754,  3088,  81S0,  3187-3143; 
Dec.  DIf.  i  im»] 

7.  SBDUonoN  (I  44*)  — E^viDBHOB— Adkibsi* 

BILITT. 

On  a  trial  for  seduction  under  promise  of 
marriage,  accused  ma;  show  that,  during:  the 
period  fixed  b;  prosecutrix  as  the  period  during 
which  be  kept  company  with  her,  lie  kept  com- 
pany with  other  g^rls  when  limited  to  the  par- 
ticular dates  fixed  by  the  prosecutrix  as  the 
dates  accused  was  in  her  company. 

[Ed.  Note.— For  other  cases,  see  SeAietloiit 
Gent  Dig.  i  78;  Deb  Dlf.  {  44.*] 

Appeal  from  Oiimlnal  Oonr^  Oreene  Chnm- 
ty ;  Al^d  Page,  Judge. 

Bea  Bruton  was  ctmrlcted  of  crime,  and 
be  appeals.  Berened  and  remanded  for  new 
trial. 

Defoidant  was  tried  In  the  criminal  oonrt 
of  Greene  coontr  on  July  23,  1912,  upon  an 
information  charging  lilm  with  seduction  un- 
der promise  of  marriage  for  that  It  was 
averred  he  had  seduced  and  debauched  one 
Susan  Beynolda,  an  unmarried  female  of  good 
repute,  under  the  of  21  years.  He  was 
found  guilty  by  the  Jury,  which  assessed  his 
punishment  at  a  fine  of  $300  and  Imprison- 
ment In  the  county  Jail  for  a  term  of  180 
days.  From  this  verdict  and  the  Judgment 
following  same,  he  has  appealed  to  this  court 

The  testimony  In  the  case  tends  to  show 
that  defendant  and  prosecutrix  had  known 
one  another  nearly  all  of  th^r  Urea;  that 
they  bad  lived  for  years  near  one  another 
In  Webster  connty,  where  they  were  both 
reared,  though  prosecutrix  had  been,  prior 
to  the  seduction  charged,  living  for  a  number 
of  years  with  her  parents  In  Greene  coimty. 
Apparently  defendant  hlnuelf  was  farming  In 
Greene  county  at  the  time  of  the  seduction, 
but,  since  the  offense  was  committed  In 
Oreene  county,  neither  of  these  facts  Is  of 
much  moment. 

The  testimony  la  somewhat  voluminons, 
and  In  many  respects  contradictory.  That 
of  the  prosecutrix  tends  to  show  that  defend- 
ant began  keeping  company  with  her  In  the 
month  of  February,  1900,  and  continued  to 
wait  on  her  with  much  of  assiduity  until 
some  time  in  April,  1011.  She  arers  that  in 
the  month  of  May,  1910  (precise  date  or  part 
of  month  not  given),  while  walking  home 
from  church  with  defendant,  that  the  latter 
asked  her  to  marry  him,  and  that  she  con- 
sented. It  seems  from  prosecutrix's  testi- 
mony that  her  father  was  opposed  to  her  re- 
ceiving the  attentions  of  defendant,  and 
would  not  permit  him  to  visit  her  at  her 
home.  The  details  of  this  opposition  or  the 
reasons  for  it  are  not  given,  and  the  facts  ap- 
pear but  obscurely  and  vaguely  in  the  record. 
The  prosecutrix  states  that  the  promise  of 


defendant  to  many  hw  was  conditioned  up- 
on her  leaving  home,  which  she  did  on  June 
22,  1910,  and  went  to  Kansas  City,  Kan., 
where  she  rmalned  about  a  month,  living 
with  her  half-brother.  While  at  Kansas  City, 
Kan.,  defendant  wrote  prosecutrix  a  letter, 
which  she  received  some  time  In  the  early 
days  of  July,  and  which  letter  we  print  in 
full  In  the  opinion  herein,  as  It  Indubitably 
Is  the  only  spark  of  corroboration  In  the  en- 
tire record.  Upon  the  return  of  prosecutrix 
to  her  home,  the  attentions  to  her  of  defend- 
ant, she  says,  were  renewed,  and  on  August 
3,  1910,  while  ostensibly  on  the  way  to  at- 
tend church  at  Bogersvllle,  the  defendant, 
protesting  the  while  to  use  her  own  words, 
"that  he  loved  her  better  than  any  girl  he 
ever  kept  company  with,"  aooompUshed  her 
undoing,  ^e  intercourse  thus  began  con- 
tinned  lutll  some  time  In  Mardi  of  the  fol* 
lowing  year,  when  she  became  pregnant,  sub- 
seauently  giving  birth  to  a  child  on  Decem- 
ber 4,  1911.  About  the  month  of  April,  1911. 
when  she  became  aware  of  her  condition,  she 
confessed  it  to  her  sister-in-law,  but,  so  far 
as  the  record  shows,  her  confession  was  oou- 
flued  to  her  condition  of  pregnancy,  and  gave 
no  hint  of  the  making  or  of  a  reUance  iv«n 
the  alleged  promise  of  marriage,  which  she 
now  avers  caused  her  IklL  Prosecutrix,  for 
a  part  of  tile  time  covered  by  the  reooid, 
seems  to  have  been  employed  at  various  plac- 
es in  the  neighborhood  as  a  domestic  servant, 
and  ft>r  some  tiuee  wedn  In  the  month  of 
October,  1910,  performed  such  service  for  one 
Henry  Bruton,  ttie  brother  of  defendant^  at 
whoee  home  at  the  same  time  defendant 
seems  to  have  been  staying. 

Many  wltnccses  were  called  fli»  the  tUMiM, 
who  testified  as  to  the  good  rcgmte  In  ti» 
commnnll7  of  die  proeecntrlx  prior  to  hw 
downfalL  Six  of  these  wltnonsee  for  the 
state,  for  the  most  part  heir  nelgfahon  and 
aoqualotances,  out  oi  nlae  who  testified  ea  to 
the  below  fhet,  say  that  they  anmc  saw  de- 
fendant In  company  with  her.  Tbe  other 
three  say  that  they  never  saw  defendant 
with  her  but  once  or  twice. 

Defendant,  on  his  part,  proved  for  himself, 
a  good  reputation  g^ierally,  and  for  truth 
and  veracity,  and  touching  the  piedae  felling 
involved  in  this  inquiry.  Testifying  for  him- 
self, he  denied  the  promise  of  marriage. 
Touching  whether  ha  had  had  sexual  inter- 
course with  prosecutrix,  he  refrained  from 
committing  himself,  passing  this  question, 
like  tbe  Levite,  "on  the  other  side."  He  de- 
nied having  paid  court  to  prosecutrix,  and 
averred  that  be  had  not  accompanied  her  or 
"gone  with  her  in  his  whole  life"  but  upon 
two  occasions ;  once  to  a  dance  in  tbe  vicin- 
ity, and  on  the  other  occasion  he  had  driven 
with  her  In  a  boggy  from  the  house  of  a 
neighbor  where  she  was  marooned  oy  a  rain- 
storm to  the  place  at  which  she  was  then 
staying,  and  that,  upon  the  latter  trip,  nn- 
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otber  glii  wu  In  tilelr  compiiiiy.  In  all  of 
this  his  own  witnesses  corroborate  Mm. 

At  the  oondnslon  of  all  the  evidence  In  the 
ease,  defendnnt  ofEned  an  Inatrndlon  In  the 
natnxo  of  a  demnrrer  to  the  erldenoe.  and 
requested  the  court  to  give  the  same.  This 
the  court  refosed  to  do,  exception  was 

taken  and  saTed,  and  this  point  la  the  contok- 
tl<m  which  learned  counsel  haTe  most  etrenu- 
oualy  urged  upon  ua  Other  alleged  errors 
are  said  to  have  occurred  nptm  the  trial. 
Thes^  together  with  sucti  othor  facts  as  may 
be  necessary  to  be  stated  In  order  that  a  full 
understanding  of  the  contentions  made  and 
the  points  ruled  may  be  obtained,  wlU  be  set 
out  In  the  opinion.  If  such  setting  forth  shall 
become  necessary. 

J.  J.  Gideon.  J.  O.  West,  and  Waldo  O.  Gid- 
eon, all  of  Springfield,  for  appellant.  John 
T.  Barkw.  Atty.  Gen.,  and  Thomas  J.  Hlggs, 
Asst  Atty.  Gen.,  for  the  State. 

TABIS,  J.  (nftor  stating  the  facts  as 
abov^.  [1]  I.  At  the  close  of  the  case,  when 
all  of  the  testimony  was  In  on  both  sides,  de- 
fendant offered  an  Instruction  in  the  nature 
of  a  demurrer  to  the  erldenoe.  This  instruc- 
tion the  court  refused  to  give,  which  refus- 
al, as  we  have  stated.  Is  the  basis  of  defoid- 
ant's  most  strenuous  otmtention  her^  and 
,presaLts  a  serious  question  in  the  case  As- 
suredly there  is  evidence  enough  of  facts  In 
the  record,  for  the  testimony  of  the  luwse- 
cutrix  fnmlsfaes  that,  but  Is  there  enough  of 
oorroboraOon  of  prosecntzix^  testimony  1 
Let  up  look  fairly  over  the  facts  shown  in 
evidence. 

Prosecutrix  says  that  defendant  began 
fccQtlng  company  with  her  in  February,  1909, 
and  continued  to  do  so  till  a  period  long  snb- 
sequent  to  the  date  at  which  she  says  she 
was  seduced ;  Hat  defendant  went  to  dances 
with  her;  that  he  accompanied  her  home 
from  church  and  drove  about  the  country  in 
a  buggy  with  her,  but  that  he  never  came 
to  her  father's  house  to  visit  her,  because 
her  fotlier  ohjected  to  defendant's  paying  at- 
Iration  to  her.  In  this  she  is  not  corrobo- 
rated by  the  witnesses  for  the  state,  for  six 
of  them,  her  n^gbbors  and  acquaintances  for 
the  most  part,  say  they  never  saw  the  de- 
fendant with  her  or  In  her  company  any- 
where The  defendant  says  he  never  wait 
with  her  but  twice,  once  he  accompanied  her 
from  a  dance  to  the  place  at  which  she  was 
staying,  and  once,  at  the  suggesUou  of  a 
third  person,  because  of  a  rainstorm  In  which 
prosecutrix  was  caught,  drove  witii  her  and 
another  girl  In  a  buggy  from  the  house  of  a 
friend  to  the  place  where  prosecutrix  was 
wortlng.  Three  other  witnesses  for  the  state 
say  ttiat  they  never  saw  defendant  with 
prosecutrix  but  once  or  twice.  During  the 
period  embraced  in  this  record,  defendant  Is 
shown  to  have  been  paying  attention  to  other 
girls  in  the  neighborhood,  and  prosecutrix  Is 
shown  to  have  been  the  redident  much 
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more  attratton  from  other  young  men  than 
from  defendant  She  avers  that  the  promise 
of  manlage  was  made  to  her  and  acc^rted  by 
her  on  some  Indeflnlte  day  In  Uay,- 1910.  In 
June  following  she  wait  to  Kansas  City, 
Kan.,  and  while  there  and  on  about  the  first 
days  of  July,  ISIO,  she  received  from  de- 
fendant the  followiog  letter:  "BogersvUle, 
Mo.  Miss  Susan  B.  Dear  Sweetheart  I 
will  try  to  ancer  your  letter  this  afternoon 
I  was  to  here  from  yon  well  sweetheart  how . 
ar  yo  by-thlSi  find  and  dandle  I  guess-well 
sweetheart  I  wish  I  was  out  thar  with  you, 
we  wed  have  a  time  dont  forglt  It  we  wod. 
Say  sweetheart  cood  I  get  any  work  to  do 
that— say  sweetheart  do  you  want  me  to 
come  out  thar  say  sweetheart  do  yon  want 
mary  if  you  let  me  no — well  sweetheart  I 
will  ring  oft  for  this  time— answer  socm  an- 
cer soon  from  your  sweethart  Benle  Bruton 
to  dear  sweethart  Susl&  X  X  X  X  X  X 
7  By  By  By." 

This  letter  prosecutrix  says  she  answered, 
and  In  her  answer  accepted  the  ofCer  of  de- 
fendant to  marry  her.  We  concede  that  if 
she  .  had  not  already  unequivocally  and,  all 
through  her  testimony,  unalterably  fixed 
the  promise  of  marriage  as  In  May  preceding; 
we  would  need  to  look  for  corroboration  no 
farther  than  this  letter,  although  she  says  de- 
fendant gave  her  no  rinft  made  her  no  pres- 
ents, and  never  fixed  axuj  day  for  the  wM- 
ding.  Prosecutrix  made  no  preparatilons  for 
manlage. to  defendant,  and  did  not  for  more 
tban  a  year  (and  long  after  she  became  pr^- 
nant)  tell  any  one  of  the  alleged  promise  of 
defendant  In  fact  while  the  record  shows 
that  she  told  her  brother's  wife  of  her  preg- 
nancy in  May,  1911,  there  Is  no  evidence  in 
the  record  tluit  she  comidained  of  having 
yielded  to  him  under  a  promise  of  marriage 
till  she  filed  a  sworn  complaint  against  de- 
fendant in  July,  1911,  which  complaint  Is  the 
foundation  of  this  prosecution. 

Besides  the  lettn,  whlcb  we  set  out  above, 
four  other  letters  were  written  to  prosecu- 
trix by  the  defendant  No  one  ot  Oxeae, 
though  all  were  written  long  subsequent  to 
the  alleged  pnanlse  of  marrlace^  gives  any 
sign  or  hint  of  the  existence  of  a  promise  of 
marriage.  Since  these  lottos  contain  all  and 
the  only  extrajudicial  utterances  of  defend- 
ant touching  the  snbjectmatter  of  this 
chai^  we  append  below,  as  an  example  of 
all,  one  of  these  four  epistles,  which  one  was 
written  in  the  fall  or  winter  of  1910;  follow- 
ing the  alleged  engagement  in  the  month  of 
May,  and  the  debaudiment  In  August  1910, 
preceding.  This  letter  Is  as  follows:  "Miss 
susle  B  hellow  kid  how  ar  yo  I  am  fine 
and  hope  you  the  same  Well  Ud  I  will  com 
over  sady  nl^t  if  you  will  go.  Be  wred  to 
go  when  I  get  than  I  will  tell  the  wrest  I 
see  yo  so  good  By  By.  From  Ben  B  to  susie. 
If  you  cant  go  let  me  no." 

As  Illustrating  the  slender  thread  of  fact 
upon  which  the  case  hangs  and  turns,  an 
excerpt  from  prosecuMx's  testimony  detailing 
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«tUl  ottier  promises  of  marriage  Is  iwifUnent. 
Upon  ber  cross-ezanmatton,  amons  other 
tbltags,  she  said:  "Q.  Wbat  did  he  say,  if  yon 
got  into  trouble  he  would  marry  you,  the  de- 
fendant here,  Ben  Bmton — did  be  say  any- 
thing about  If  you  got  In  trouble  he  would 
marry  you?  A.  Yes,  sir.  Q.  What  did  he 
say?  A.  He  said  if  I  got  In  any  trouble  he 
would  marry  me.  Q.  Was  that  before  he 
bad  intercourse  with  yon?  A.  Tea*  sir.  Q. 
^ow  did  he  say  that?  A.  I  told  you  he  said 
be  would  marry  me  If  he  got  me  into  trouble. 
Q.  That  was  before  you  bad  intercourse?  A. 
No,  sir.  Q.  Did  he  say  If  you  got  into  trou- 
ble he  would  marry  yon?  A.  Tes,  sir.  Q. 
How  many  times  did  he  say  that?  A.  I  don't 
know.  Q.  More  Oian  that?  A.  I  never  k^t 
count  *  *  *  Q.  Was  it  at  Martin's  he 
said  he  would  marry  you  if  you  got  In 
trouble,  or  at  Bruton's,  or  your  father's,  or 
Ben  Field's?  A.  Every  place  I  was  staying 
at  Q.  Every  one  of  them  from  start  to 
finish?  A.  Yes,  sir." 

Since,  by  statute,  the  testimony  of  the  pros- 
ecutrix In  a  prosecution  for  seduction  must 
be  corroborated  as  to  the  promise  of  mar- 
riage (section  6235,  It.  8.  1909),  we  are  con- 
strained to  say  that  we  cannot  gather  from 
this  record  sufficient  corroboration  as  to  war- 
rant our  permitting  this  verdict  to  stand, 
when  we  regard  the  statute  and  the  adjudi- 
cated cases.  State  t.  Teeter,  239  Mo.  470, 144 
S.  W.  445 ;  State  v.  Long,  238  Mo.  383.  141 
S.  W.  1099;  State  v.  McGaskey,  104  Mo.  644. 
16  S.  W.  511;  State  v.  Elsenhour.  132  Mo. 
140,  33  S.  W.  785;  State  v.  Hill,  91  Ma  423, 
4  S.  W.  121;  State  v.  Reeves,  97  Mo.  15c.  dt. 
673,  10  S.  W.  841,  10  Am.  St  Rep.  349; 
State  V.  Primra,  98  Mo.  868,  11  S.  W.  732; 
State  V.  Davis,  141  Mo.  522,  42  S.  W.  1083 ; 
State  V.  Marshall,  137  Mo.  463,  36  S.  W.  619, 
89  S.  W.  63 ;  State  v.  Sublett,  191  Mo.  172, 
00  S.  W.  374. 

[2]  For  the  quantum  of  corroborative  evi- 
dence, the  statute  (section  5235,  supra)  refers 
us  to  the  rule  prevailing  in  a  prosecution  for 
perjury.  The  rule  as  to  the  suffldency  and 
wdght  of  corroborative  proof,  in  a  prosecu- 
tion for  the  latter  offense,  was  discussed  in 
the  case  of  State  v.  Heed,  67  Mo.  252,  where 
it  was  said :  "The  additional  evidence  need 
not  be  such  as,  standing  by  itself,  would 
Justly  a  conviction  in  a  case,  where  the  tes- 
timony of  a  single  witness  would  suffice  for 
that  purpose;  but  it  must  be  at  least  strong- 
ly corroborative  of  the  testimony  of  the  ac- 
cosing  witness." 

In  the  case  of  State  v.  Elsenhour,  supra, 
it  was  said:  "Positive  corroborating  evidence 
is  not  required  either  in  perjury  or  in  a 
case  of  seduction  under  promise  of  marriage, 
but  any  material  circumstance  shown  by 
other  witnesses  corroborative  of  the  evi- 
dence of  the  prosecuting  witness  as  to  the 
perjury  or  promise  of  marriage  Is  sufficient." 

We  have  searched  this  record  most  pains- 
takingly for  some  sufficient  corroboration 
of  the  prosecutrix's  testimony  as  to  the  prom^ 


Ise  of  marriage,  and  can  find  none  of  suffi- 
cient weight  for  this  irarpose.  The  letter 
which  prosecutrix  reo^ved  in  July,  In  which 
defendant  asked  her  if  she  wanted  to  marry 
and  if  80.  to  let  him  know,  if  It  means  any- 
tlilng,  means  a  present  offer  of  marriage. 
It  does  not  corroborate  a  then  loi^-existing 
contract  to  marry.  If  prosecutrix  had  laid 
the  promise  of  marriage  as  of  the  same  date, 
or  subsequent  to  the  receipt  of  this  letter, 
we  would  not  then  hesitate  to  say  that  the 
letter  would  then  famish  strong  and  ample 
corroboration  of  a  subsisting  contract  to 
marry  at  the  date  of  the  debanchment  and 
seduction.  We  cannot  see  why,  if  such  a 
contract  had  existed  since  May,  1910,  de- 
fendant should  ask  prosecutrix  In  July,  1910, 
if  she  wanted  to  marry.  It  is  true  that  she 
avers  that  she  also  accepted  this  offer,  but, 
in  a  case  such  as  this,  the  more  promises 
and  acceptances  the  less  definiteness  and  cer- 
tainty of  guilt  Too  many  promisee  create 
suspicion,  other  facts  being  regarded.  She 
is  not  able  to  even  approximate  the  date  in 
May  at  which  the  defendant  proposed  to 
her  and  she  accepted  him,  though  she  tes- 
tified herein  but  a  Uttle  more  than  two  years 
after  she  avers  she  became  engaged  to  marry 
defendant  and  there  had  transpired  in  the 
interim  matters  of  pith  and  moment  which 
It  seems  ought  to  have  impressed  the  date 
upon  her  memory  indelibly.  If  it  be  said 
that  by  tiie  letter  we  set  out  tiie  defendant 
merely  intended  to  ask  whether  prosecutrix 
was  ready  to  marry,  and  desired  her  "to  set 
the  day"  under  a  then  existing  promise,  the 
answer  would  seem  to  be  that  prosecutrix 
herself,  while  professing  to  know  all  the 
antecedent  tacts,  did  not  so  interpret  the  let- 
ter, for  she  says  she  did  not  know  why  de- 
fendant thus  wrote  to  her,  and  that  she  (re- 
garding evidenUy  the  offer  as  a  fresh  offer) 
accepted  this  offer,  also,  as  another  offer  of 
marriage.  Learned  counsel  for  the  state 
Join  us  in  this  view,  and  construe  the  clause 
in  the  letter  as  another  offer  of  marriage,  as 
witness  this  excerpt  from  their  brief:  "The 
only  proposals  of  marriage  by  the  defendant 
are  the  one  made  in  May,  1910,  when  com- 
ing from  RogersvUle,  and  the  one  contained 
in  the  above  letter  mailed  in  July,  1910." 

If  we  may  Judge  by  the  lightness  of  the 
punishment  inflicted,  the  Jury  must  have 
been  Influenced  by  the  many  contradictions 
and  improbabilities  disclosed  by  this  record. 
The  whole  record  Is  barren  of  any  fact  what- 
ever, the  letter  above  alone  excepted,  which 
lends  any,  the  least  color  of  corroboration 
even,  to  the  testimony  of  the  prosecuting  wit- 
ness, and  we  are  not  disposed  alone  upon 
the  weight  of  so  ambiguous  an  extrajudicial 
confession  to  let  this  verdict  stand,  and  so 
we  bold  that  the  court  should  have  given 
the  Instruction  in  the  nature  of  a  demurrer 
to  the  evidence  offered  by  the  defendant 

[S]  II.  It  may  be  that  other  testimony,  suf- 
ficient in  law,  to  furnish  forth  the  quantum 
of  corroboration  required,  may  be  obtained 
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□poa  anotber  triaL  In  ttdB  ocmtixneiwr,  it 
may  be  well  to  aaj  that  we  find  no  enor  in 
tbe  fact  tbat  the  eonrt  gave  Instnictloii  9, 
touching  an  allbL  The  defendant  urges  upon 
oa  tluit  Uila  was  arm  because  tliara  was  no 
proof  that  Jgtepdant  was  not  present  on 
Ansnst  8, 1810,  when  prosecatrix  was  sedno> 
ed  and  debanched;  that  he  did  not  In  his 
testinKmy  deoy  that  be  was  with  hw  on  that 
date. 

Learned  counsel.  In  sticking  to  the  letter 
of  the  testlmonjr,  tmn  suffered  the  fate  de- 
nbnnced  b7  the  maxim,  "Qnl  lueret  in  liters 
bnret  In  cortlce."  Pro  seen  tzlx  says  she  was 
seduced  and  debanched  August  8,  ISIC^  while 
taking  a  bnggy  ride  with  defendant  and 
ostmslbly  on  the  road  to  charch.  Defendant 
says  he  never  was  with  her  In  a  buggy 
alone;  that  he  never  took  her  buggy  riding, 
exce^  one  trip  in  April,  1911,  when  he  drove 
her  home  on  account  of  a  rainstorm,  and 
then  they  were  accompanied  by  the  Hargus 
girl;  that  he  was  in  her  company  as  an 
escort  twice  only  in  life,  once  in  December, 
1910,  when  he  wmt  with  her  to  a  dance  at 
Horton's,  and  again  in  April,  1911,  on  the 
occasion  above  set  out  His  testimony,  fair- 
ly considered,  embraces  an  emphatic  denial 
of  his  presence  with  prosecutrix  on  August 
3,  1910,  and  makes  for  defendant  a  strong 
alibi,  80  strong  by  large  inference  that  we 
cannot  say  the  learned  trial  judge  erred  in 
caution  In  giving  the  Instruction  objected  to, 
and  80  we  disallow  the  point 

[4]  III.  While  certain  instructions  offered 
by  defendant  were  refused  by  the  court  we 
see  no  error  In  this,  for  the  reason  that  the 
court  had  already  folly  covered  the  points 
toward  which  tbe  refused  Instructions  were 
directed,  by  giving  fuU  and  correct  instruc- 
tions sua  sponte,  or  by  giving  other  instruc- 
tions asked  by  and  given  for  defendant 
State  r.  Hicks,  178  Mo.  433,  77  S.  W.  639; 
State  V.  ILaughUn,  180  Mo.  342,  79  S.  W.  401. 

[I]  Further  complaint  la  made  that  It  was 
error  to  allow  the  introduction  of  the  copy 
of  the  family  record,  which  copy  was  averred 
to  have  been  taken  from  this  record  some  16 
years  before  the  trial.  We  do  not  think  this 
was  error,  a  fortiori,  under  the  facts  here. 
No  contradiction  on  defendant's  part  as  to 
prosecutrix's  age  was  made.  She  testified 
to  her  aga^  her  father  did  likewise,  and,  as 
comnlatlve  proof  of  tbe  fact  of  her  age, 
which  was  not  denied,  a  copy  of  the  family 
record,  originally  set  down  in  tbe  family 
Bible,  was  offered.  Concededly  the  record  in 
the  ftunlly  Bible  was  the  best  evidence,  other 
thinga  betaig  equal  and  present;  but  may  not 
a  copy  of  the  entries  from  a  fiunlly  Bible 
death  and  b^th  register  also  become  com- 
petent upon  a  proper  fonndatlon  laid?  We 
think  BO,  and  we  think  the  foundation  was 


laid  In  this  case.  Tbe  proof  showed  tbat 
the  entries  were  originally  made  in  the 
BWle  by  the  (teceaaed  mofhw  of  jvosecntrix; 
that  some  12  or  15  years  before,  this  Bible 
having  lost  Its  covers  and  some  of  Its  leavea, 
became  so  worn  and  Illegible  as  to  the  pages 
thereof  containing  the  register  of  births,  that 
it  was  deemed  wise,  these  dosen  years,  ante 
litem  motam,  to  copy  the  entries  fram  the 
register  upon  another  sheet  of  paper;  that 
this  catpT  was  made  at  the  request  of  and  in 
the  presence  of  the  deceased  mother,  the 
original  maker  of  the  entries,  and  In  the 
preeuice  of  the  witness  Frank  Be^nolds,  by 
another  brother  of  prosecutrix  and  of  said 
witness;  that  this  copy,  being  the  same  of- 
fered in  erldence  In  the  case  and  to  wbldi  ob- 
Jectlim  was  lodged,  was  a  correct  one,  and 
that  the  original  Bible  entries  were  at  the 
time  of  the  trial  ao  worn  as  to  be  illegible. 
We  bold  that  it  was  not  error  to  otter  the 
copy  under  tbe  foundation  laid  and  above 
stated. 

[6]  Besides,  as  the  facta  here  are^  It  was 
proof  that  was  not  muier  the  law  and  facta 
here  hurtful,  because  it  was  merely  cumula- 
tive  evidence  of  a  necessary  bnt  uncontra- 
dicted &ct  already  abundantly  shown  by  oth- 
er competent  proof.  It  follows  tiiat  we  moat 
disallow  this  point  to  defendant 

L7J  The  further  contention  tbat  defendant 
should  have  been  permitted  to  show  tbat  he 
was,  during  the  time  embraced  within  this 
record,  keeping  company  with  other  girls  In 
the  community,  and  that  oror  meet  for  re- 
versal may  be  predicated  npon  the  conrt^s 
refusal  to  allow  such  proot  or  rather  upon 
the  action  of  the  court  In  limiting  this  proof, 
as  he  did,  to  dates  at  wbidi  prosecutrix  tes- 
tified def^idant  was  in  her  company,  needs 
we  take  it  but  scant  attention.  This  ray 
statement  of  the  proposition  shows  Its  fal- 
lacy. It  is  confounded  In  limine  and  In  the 
utterance  by  the  homely  expression  of  having 
"two  strings  to  one's  bow."  Would  it  not 
have  been  aitiidy  feasible  and  practicable 
to  defendant  to  have  paid  strenuous,  devoted, 
and  continuous  court  to  many  mald^  of  tbe 
vicinage,  on  Sundays,  Mondays,  Tuesdays, 
and  Wednesdajrs,  and  at  the  same  time  have 
found  am]^  leisure  and  <«iportnnity  to  visit 
and  woo  and  promise  and  seduce  the  prose- 
cutrix on  Thursdays  and  Saturdays?  We 
think  80,  and  think  the  trial  court  was  cor^ 
rect  in  setting  the  limitations  of  tbe  proof 
offered  as  he  did,  and  b^ond  the  bounds  of 
whidi  he  did  not  permit  defendant  to  go. 

It  follows  that  this  case  must  be  reversed 
and  remanded  tm  a  new  trial,  If  so  be  It 
that  the  state  may  by  dlUgoMM  strengthen 
tto  case  In  the  bdialf  mentioned.  It  la  ao 
ordered. 

BROWN,  P.  J.,  and  WALEEOt,  J.,  craicnr. 
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BTATB  T.  BTTNTABD. 

(Supreme  Court  of  Missouri,  DiTiifon  No.  2. 

Dec  9,  1913.) 

L  MaTHSIC  (I  4*)— InFOBMATION— RXQTnSITBS. 

An  Information  which  alleged  that  accused 
feloniously  assault^  prosecutor  with  a  knife, 
and  on  purpose  and  of  his  malice  aforethought 
cut  and  slit  the  noee  of  prosecutor,  with  intent 
to  maim  and  disfigure  him,  sufficiently  charges 
the  offense  of  mayhem,  under  Rer.  St.  1909,  { 
4480. 

[Od.  Note.— For  other  cases,  lee  Maybem, 
Cent  Dig.  i  8;  Dec.  Dig.  §  4.*] 

2.  CannHAL  iaw  (§  1 172*)— Instkuotioitb— 

IlCTOBlCATION— HARllUSa  ESBOB. 

The  error,  in  an  instruction  authorizing  a 
conviction  of  accused  if  he  assaulted  prosecutor 
with  a  knife,  with  intent  to  blU,  maim,  or  dis- 
figure him,  arising  from  the  fact  that  it  is 
broader  than  the  information,  charging  only  an 
assault  with  intent  to  maim,  was  not  prejudi- 
cial to  accused,  where  the  jury  found  him  guilty 
as  charged  in  the  information,  since,  in  Tlew  of 
the  verdict,  the  jury  either  interpreted  the 
words  "to  kill,"  In  the  instmcdon,  as  pladng 
an  additional  burden  on  the  state,  or  the  words 
were  rejected  as  surplusage. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  »  3128.  8154-81B7,  81(M168, 
8169;  Dec  Dig.  1  U72.*] 

3.  CBiinNAL  Law  (S  1163*)— Appbal— Habm- 
LKSS  Bbbob— Pbesuicftior  ot  Pbkjitdios. 

Tiiat  injury  resulted  to  accused  from  an 
error  in  the  {nstmctions,  must  be  presumed,  un- 
less the  record  shows  the  contrary,  in  wlUch 
case  the  conviction  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3090-8009;  Dec  Dlf.  | 

lies.*] 

4.  CbZUIRAL  X4A.W    (I  814*)— IlTBTEVOnOIfg— 

IssnES. 

The  rule  that  the  ins  tractions  must  not  be 
broader  than  the  information  is  limited  to  cases 
where  it  appears  that  the  added  charge  In  the 
Instructions  either  misled  or  was  calculated  to 
mislead  the  jury,  or  where  it  was  attempted  by 
the  added  charge  to  cure  a  defective  informa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1821,  1833, 1839, 1860,  1865, 
1883, 1890,  im.  1979-1986, 1987 ;  Dec  Dig.  i 
814.*] 

5.  Mxrwai  <iS  2,  6*)— Btxdkhob— Ssur-Di- 

FBNSE. 

The  defense  of  self-defense  is  available  to 
accused  charged  with  mayhem,  and  where  the 
evidence  raises  the  issae,  the  court  must  submit 
it,  as  required  by  Rev.  St  1909,  {  5231,  reqnir- 
in^  written  instructions  on  all  Quastions  of  law 
ansiug  in  the  case^  necessary  for  the  informa- 
tion of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mayhem, 
Cent  Dig.  8S  6,  10;  Dec.  Dig.  »  2,  6.*] 

6.  Criuinai,  Law  (|  1172*)— Hashleu  Esboi 
— Instructions. 

Where  the  facts  do  not  justify  an  instruc- 
tion on  self-defense,  accused,  not  being  injured 
by  an  erroneous  instruction  thereon,  may  not 
complain. 

[m.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  «|  3128,  3154-31fi7.  81S9- 
81G3,  8169;  Dec  Dig.  |  1172.*] 

7.  MaTHBIC    (i  6*)— INBTBUCTIONS— SbLF-DK- 
FBNSK. 

An  instruction  that,  if  accused  sought  or 
brondit  on  the  difficulty,  or  voluntarily  entered 
Into  It,  he  could  not  justify  himself  under  the 
law  of  self-defense  is  erroneous  in  not  stating 


the  Intention  with  whldi  a«cnaed  entered  into 
the  difficulty. 

[Ed.  Note.— For  other  cases,  sea  IfayhMn. 
Cent  Dig.  |  10;  Dec  Dig.  |  6.*] 

8.  Mathxk  <i  6*)— BTiDsncE— SsLv-DxraiiaB. 

Where  accused  charged  with  mayhem  on  a 
sdiool-teacher  went  to  the  schoolhouse  under 
the  influence  of  Ilqnor,  and  there  assumed  an 
offensiTe  attitude  toward  the  orderly  proceed- 
ings, by  interrupting  the  exercises,  and  assault- 
ed the  teacher  while  he  was  attempting  to  pre- 
serve order,  an  instruction  on  self-defense  was 
unauthorized. 

[Ed.  Note.— For  otiier  cases,  we  Ifaybem. 
Cent  Dig.  i  10 ;  Dec  Dig.  i  6.*] 

9.  MaTHUC  a  6*)— TkACHBBS— AtFTHOBTIT. 

Where  a  public  school-teacher  condacted 
an  entertainment  in  a  schoolhouse  in  the  pres- 
ence of  a  director,  and  there  was  nothing  to 
show  that  Rev.  St  1909,  |  10,784,  regulatinc 
the  use  of  scboolhouses  Imd  not  been  compUea 
with,  the  court  must  presume  that  the  enter- 
tainment was  hdd  as  auAorized  by  law,  and 
that  the  teacher  conducting  it  was  dotlied  with 
sufficient  power  to  eject  one  disturbing  the 
meeting,  and  when  he  did  so,  the  one  ejected 
could  not  assault  the  teacher,  who  only  used  the 
torce  necessary  to  preserve  order. 

[Ed.  Note^For  other  cases,  see  Mayhem, 
Cent  Dig.  (  10;  Dec  Dig.  |  6.*] 

Appeal  from  Circuit  Conrt,  Douglas  Coun- 
ty ;  Johi^  T.  Moore,  Jndge. 

Linzy  Buziyard  was  oonTlcted  of  maybem 
and  he  eK)eal8.  Affirmed. 

On  an  Information  filed  by  the  prosecntlnc 
attorney  of  Dongas  coimt7>  charging  the  ap- 
pellant with  mi^faein  under  the  proTislonfl 
of  aectloit  4480;  B.  S.  1909,  appellant  was 
convicted,  and  sentenced  to  five  years'  Im- 
prlBonment  In  the  penitentiary,  from  which  be 
appeals.  Upon  the  perfectinc  of  bis  appeal, 
he  entered  into  a  ren^nlzance.  which  waa 
approved  by  the  trial  court 

The  evidmce  on  behalf  of  the  state  was  sab- 
stantiaUy  as  foUows;  Daring  the  montti  of 
November,  1911^  a  yonng  man  named  Em- 
met Xoeman  was  tpwnhing  sdiool  at  Walnut 
Qrove  schoolhouse,  a  few  miles  fmm  Ava,  in 
Douglas  county.  On  the  night  ctf  the  2d  of 
Nov^ber,  an  entertainment  was  given  at  the 
Bchoolhouse,  which  was  conducted  by  Toe- 
man,  the  appellant  and  a  large  mimber  ot 
others  being  present  nie  appellant  was 
heard  to  say,  at  a  livery  bam  in  Ava  the 
afternoon  befon  Che  entertainment,  that  he 
was  going  there  that  night  and  'tear  It  up.** 
After  the  entertainment  had  commenced, 
while  two  little  girls  were  ringing,  accom- 
panied by  Toeman  on  the  violin,  appellant 
went  upon  the  stage  In  the  rear  of  tbe  sing- 
ers and  began  to  sing.  Upon  Toeman's  look- 
ing at  him,  he  went  off  the  stage,  shaking  bis 
fist  at  the  latter.  Later,  while  the  selling  of 
boxes,  a  part  of  tlie  aitertainment,  was  In 
progress,  a  disturbance  occurred  in  the  rear 
of  the  schoolhouse,  among  some  boya,  and 
several  of  ttiem  were  ejected  from  the  room. 
As  Toeman  went  towards  the  rear  door,  ap- 
pellant came  up  the  st^  cursing,  and  took 
hold  of  Yoeman,  and  the  iBttear  gave  him  a 
shove,  shutting  tibe  door.  After  the  door  was 
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dosed,  a  brother  at  aroeUant,  wlu  bad  been 
goardlng  the  door  with  Toeman,  aald:  ''Let's 
oven  the  door,  we  can  keep  Uiem  out  with  It 
open."  Xoeman  then  opoied  the  door  and 
stepped  back.  The  appellant  came  up  the 
steps  the  second  time,  carslns  as  he  came, 

saying,  "la  that  you,  Yoonan?"  or  "G  

d  n  yon,  Toanan,**  and  as  he  said  ttds,  ha 

cut  Toonaii  across  the  facow  The  cut  extend- 
ed across  Toonan's  noae  and  one  cheek,  severe 
Ing  his  nose  from  his  face,  with  the  excep- 
tion of  a  Uttle  ddn  on  one  ^de,  causing  his 
noae  to  drop  over  on  his  chedc.  Toeman 
and  the  appellant  then  cUndied  and  fell  be- 
tweoi  some  doEtks  at  the  rear  of  the  school- 
room, Toeman  being  on  top.  As  they  clinch- 
ed, Toeman  gripped  the  wrist  of  the  hand  In 
which  appellant  held  the  knife  with  which 
the  latter  had  done  the  cutting,  and  did  not 
release  his  hold  thereon  until  they  were  sep- 
arated. Yoeman  was  then  taken  to  the  front 
of  the  school  room  bleeding  profoaely.  Ap- 
pellant, who  was  b^ng  held,  again  sought  to 
reach  Toeman,  s^lng  with  an  oath, 
d-: — n  Toeman,  I  will  finish  him  irtkUe  I  am 
at  it"  Appellant  was  restrabied,  bowerer, 
from  further  assaulting  Toeman,  by  one  Alt 
Turner  and  his  brother.  Turner  testified 
that  he  saw  the  appellant  have  a  knife  in  his 
hand  at  the  time,  whldi  he  took  away  from 
him.  Turner  kept  the  knife,  and  It  was  ez- 
hiUted  In  evidence  at  the  trlaL  A  witness 
for  the  defense  named  Homer  Martin  saw  ap- 
pellant start  into  the  schoolhouse  with  his 
knife  open,  when  witness  said  to  him,  "Unzy, 
don't  go  in  there  with  your  knife  open ;  I  am 
a  frloid  to  you  and  yon  had  better  not  do 
that"  To  whldi  appellant  replied,  "I  know 
you  are  my  friend,  but  I  am  going  in  there — 
I  am  going  in  there  to  stop  that  ttdng."  This 
witness  says  he  saw  appellant  fall  off  of  the 
steps  on  his  ba(^ ;  that  after  falling  appel- 
lant arose  and  again  went  up  the  steps  and 
entered  the  schoolhouse. 

Two  doctors,  who  arrived  several  hours  aft- 
er the  cnttlxi«,  found  Toeman  In  the  care  of 
some  jtmng  ladles.  He  was  very  weak  from 
the  loss  of  blood,  and  his  wounds  are  describ- 
ed as  one  acrora  the  face  and  nose,  another 
above  the  ear,  and  anottier  on  the  baxSt  of  the 
head.  His  nose  la<iked  but  litUe  of  being  cut 
ott,  being  held  on  by  a  quarter  of  an  inch 
of  skin  on  the  rl^t  sld&  ^ese  doctors  al- 
so testlfled  that  there  were  no  large  arteries 
severed  by  the  cut  across  Ihe  fitce,  and  that 
blood  would  not  flow  therefrom  immediately 
after  the  inflictloD  of  the  wound ;  that  prob- 
ably 20  seconds  or  more  might  elapse  before 
the  wound  woidd  ownmence  to  bleed. 

The  evidence  on  the  part  of  the  defense  is 
to  the  effect  that  when  Toonan  went  to 
Qidet  the  disturbance  in  the  rear  of  the 
schoolhouse,  appellant  was  pushed  out  of  the 
door  and  U31;  that  It  waa  Toeman  who  push- 
ed him  out  saying,  "Get  out;  we  are  fsnAng 
to  have  Oils  stoiqped;'*  that  Immediatdy  after 
appellant  struck  Toeman  amtss  the  taaa, 
that  b^re  they  cUndied,  no  blood  was  seat 


on  Toeman*s  fiice^  and  no  knife  In  the  hand 
of  the  app^nt;  that  after  they  dlndied 
and  fell,  appellant  yelled,  "Pull  him  off,  he 
la  cutting  me ;"  that  while  certain  witnesses 
were  separating  t2ie  two,  one  of  them  was 
Struck  over  the  by  one  of  Toeman's  hands 
and  he  received  a  cut  whether  It  was  by  the 
hand  ttiat  was  holding  appaUanf  s  wrist  Is  not 
stated;  this  same  witness,  however,  testlfled 
that  he  saw  a  knife  in  appellant's  hand  at 
the  time,  and  that  Toeman  waa  holding  Qie 
wrist  of  that  hand  when  they  separated 
them;  that  after  they  were  separated  and 
Toeman  had  beoi  taken  to  the  front  part  of 
Ihe  hons%  a  woman  testified  that  she  took 
bold  of  the  appelant  and  he  told  her  to  get 
back,  that  he  meant  to  cut  bim;  that  some 
one  said  about  thla  tlm%  *'Bmmet  (Toeman)  is 
cut  mlghl7  bad,"  and  anotbw  said,  "He  is 
cut  all  to  hell;"  wbereupon  appellant  said, 
"I  am  tiie  man  that  done  it"  There  was 
testimony  that  appellant  was  under  the  in- 
fluence of  liquor.  Ha  doiied  making  any 
statonents  at  the  livery  bam  In  regard  to 
going  to  the  schoolhouse,  and  that  he  had  had 
any  words  or  difficult  with  Toonan  before 
the  latter  pushed  him  out  of  the  schoolhouse ; 
Otat  ■wb.en  he  fell  Toeman  said,  "I  am  putting 
all  the  drunk  men  out  of  tba  house  ;*'  that 
Homer  Martin  told  appelant  not  to  go  into 
the  house  with  his  knifo  <vien,  and  he  put  it 
in  his  pocket;  that  when  he  started  Into  the 
house  the  second  time  be  said  to  Toeman, 
"Bmmet  you  are  the  man  that  pushed  me  out 
of  the  door";  to  which  the  latter  replied, 
"Tee,  I  am ;"  that  It  looked  as  though  Toe- 
man was  going  to  give  him  another  shove^ 
and  appellant  then  struck  him;  that  they 
cllndufd  and  went  down,  and  immediately 
ToCTsn  began  cutting  the  appellant  and 
the  latter  yelled  to  take  him  oft ;  that  appe- 
lant did  get  bis  knife  out  of  his  pocket  while 
down,  and  opened  the  knife  with  his  teeth 
and  cut  Toeman  in  the  face;  that  they  then 
b^an  to  pull  Toeman  ofF  of  him;  that  ap- 
pellant's finger  was  marked  up  with  four  or 
five  slashes:  that  he  was  cut  on  the  ear,  and 
there  were  four  or  five  stabs  on  his  head, 
and  tiiat  these  wounds  were  bleeding  so  he 
could  hardly  see.  Appellant  further  testified 
tiiat  he  was  a  man  85  years  old ;  that  he  bad 
been  convicted  of  and  pleaded  guilty  to  gam- 
bling 80  many  tim«i  that  he  could  not  remon- 
ber  them  all ;  that  he  had  procured  a  [dnt 
of  whisky  <by  other  witnesses  stated  to  be  a 
quart),  and  had  been  drinking  in  the  bam 
at  Ava,  and  when  he  left  town  he  had  a 
half  pint,  and  was  a  little  full.  He  admitted 
he  did  the  cutting,  and  did  not  know  any  one 
who  saw  Toeman  have  a  knife  before  or  dur- 
ing the  difficulty. 

In  rebuttal.  It  was  shown  that  Toeman  had 
no  knife ;  that  no  one  saw  any  wounds  on  the 
appellant  that  night;  and  that  the  only  per^ 
son  wounded  was  Toeman.  It  was  also 
iihown  that  a  few  days  after  the  difficulty  one 
of  the  witnesses  saw  appellant,  and  said, 
"Where  are  your  wounds?*  to  i^Ch  apiwl- 
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lant  Bald,  n  a  cut  or  two,"  bnt  none 
were  to  be  seen. 

fnie  Jar?  bas  determined  as  to  the  weight 
of  the  evidence  whidi,  we  hare  no  hedtancy 
In  Baying,  Is  ample  to  sustain  the  verdict 
The  foregoing  somewhat  prolix  statement  of 
Uke  facts  has  therefore  been  made  only  that 
the  color  and  corrent  of  the  entire  transao- 
tlon  may  be  folly  set  forth. 

J.  S.  Clarke,  of  Ava,  for  appellant  John 
T.  Barker,  Atty.  Oen.,  and  Thomas  3.  Hlggs. 
Asst  Atty.  Oen.,  for  the  State. 

WALKER,  J.  <after  stating  the  facts  as 
above).  [1]  I.  The  Informatiou.  The  suffl- 
dency  of  the  information  Is  questioned.  Omit- 
ting the  formal  parts,  it  Is  as  follows:  "That 
lilnzy  Bnnyard  on  the  2d  day  of  November, 
1912,  In  the  county  of  Donglas  and  state  of 
Missouri,  in  and  opoa  one  Bnunet  Yoeman, 
on  pnrpose  and  of  his  malice  aforethought, 
unlawfully  and  feloniously  did  make  an  as- 
sault and  the  said  Llnzy  Bnnyard  with  a 
knife,  the  nose  of  the  said  Bmmet  Toeman, 
on  pnrpose  and  of  bis  malice  aforethought, 
then  and  there  unlawfully  and  feloniously 
did  cut  and  sUt  with  Intent  him  the  said 
Emmet  Yoeman,  then  and  there  and  thereby 
to  maim  and  disfigure,  against  the  peace  and 
dignity  of  the  state."  The  Information  Is 
not  subject  to  valid  objection.  It  uses  all 
the  essential  statutory  words,  with  other  al- 
legations, necessary  to  clearly  charge  the 
oCCense  of  mayhem.  This  Is  all  that  Is  re- 
anired.  Sec.  4480,  B.  S.- 1909;  State  v.  Ner- 
Blnger,  220  U6.  86^  47.  U9  S.  W.  379;  State 
T.  Kyle.  177  Ho.  608,  661.  76  S.  W.  1014. 
The  rallies  of  courts  of  last  resort  In  other 
Jurisdictions  upon  Indictmenu  framed  under 
similar  statutes  are  of  like  Import  Klbdi- 
aiB  T.  State.  80  Oa.  610,  7  S.  B.  209;  Guest 
T.  State,  19  Ark.  405;  State  t.  Abtoioe,  4 
Port  (Ala.)  897. 

II.  EMdence.  Tba  court's  rulings  on  the 
admission  and  exduslon  of  testimony  die- 
close  no  error  lyion  which  can  be  baaed  a 
substantial  dalm  of  prejudice;  in  fact,  ap- 
pellant does  not  so  contend,  his  assignments 
being  confined,  aside  from  an  objection  to  the 
snffidencj  of  the  Information,  to  alleged  et- 
rors  In  the  instructions. 

[2-4]  III.  IttBtnicUrai—Bioader  Hian  Charge. 
Instruction  numbered  1.  given  the  court. 
Is  complained  of  as  bebog  broader  than  the 
information.  The  Instruction  Is  as  follows: 
**No.  1.  If  you  find  from  the  v/iOeuoe  that 
Linsy  Bnnyard,  In  the  county  of  Dongas 
and  state  of  Htaonri,  at  the  time  and  place 
mentioned  In  the  Information,  did  felonions- 
ly,  on  pnrpme  and  of  his  malice  aforetaionght 
make  an  assault  m  one  Emmet  Toeman  with 
a  kaife^  a  dangerous  and  dea^  weapon,  and 
cut  the  nose  of  the  said  Emmet  Yoeman  with 
the  felmlons  Intent  to  kUl,  malm,  or  dls- 
flgura  tha  said  Emmet  Yoeman.  you  vUl  find 
the  defHidant  guilty  of  mayhem  and  assess 
bte  ponlahment  at  a  term  in  ttie  state  pen- 


itentiary not  less  than  2  years  nor  more 
than  26  years." 

Comparing  this  instruction  with  the  infor- 
mation, it  will  be  seen  that  the  formsr  Is 
framed  In  the  language  of  the  statute.  In 
charging  the  assault  aa  having  l>een  commit- 
ted with  the  intent  to  "kill,  maim,  or  dlaflc- 
nre,"  while  In  the  information  Cbo  offense  is 
limited  in  its  terms  to  an  assault  with  in- 
tent to  "maim  and  dlsflgnre."  AppdlanTs 
contention  Is  that  the  Jury  was  mlAed  Iqr  tbe 
Instruction,  and,  as  a  consequence,  the  de- 
fendant was  found  guilty  of  an  aasanlt  wiUt 
intent  to  kill.  Instead  of  an  assault  with  in- 
tuit to  malm  and  dlBflgnito.  It  is  apparent 
that  the  instruction  Is  broader  than  the  In- 
formation; but,  were  the  snbatanUal  rigbts 
of  the  appellant  thereby  affected?  If  this 
cannot  be  readily  determined,  then  appellant 
has  not  bem  tried  as  the  law  directs,  and 
Injury  must  be  presumed  unless  the  record 
stwws  to  Hie  contrary.  If,  howevw,  the  rec- 
ord does  80  show,  the  Judgment  should  not 
be  disturbed;  for  the  law  gives  no  redress 
for  a  wrong  not  resulting  In  an  Injury.  The 
best  record  test  as  to  the  manner  In  which 
this  instruction  was  considered  by  the  Jury 
Is  the  verdict  It  is  as  follows:  "We.  the 
Jury,  find  the  defendant  guilty  as  eluirged 
in  the  information  and  assess  his  punishment 
at  five  years*  Imprisonment  In  the  state  pen- 
itentiary." It  wlU  be  nqted  that  the  verdict 
by  Its  express  terms  finds  the  appellant 
guilty  as  "oharged  in  the  information,"  from 
which  It  is  evident  that  the  Jury  either  In- 
terpreted the  words  "to  kill,"  in  the  Instruc- 
tion as  placing  an  additional  burden  on  the 
state  before  the  appellant  could  be  found 
guilty  of  an  assault  to  malm  and  disflgure,  or 
that  the  words  In  question  were  rejected  as 
surplusage.  Upon  either  theory,  the  Jury 
was  not  misled,  and  appellant  has  sofCered 
no  injury  In  this  regard.  The  rule  that  in- 
structions must  not  be  broader  than  the  in- 
dictment or  information  Is  limited  to  cases  in 
which  It  appears  that  the  added  words  dther 
misled,  or,  by  their  terms,  were  calculated  to 
mislead  the  Jury;  or.  In  which  it  was  at- 
tempted, by  the  added  words,  to  cure  a  de- 
fective Indictment  or  information,  as  in  State 
V.  Kyle.  177  Mo.  659,  664.  76  S.  W.  1014,  and 
State  V.  Smith.  U9  Mo.  439,  447,  24  S.  W. 
1000,  and  not  as  in  the  case  at  bar,  and  in 
State  V.  Wakefield.  73  Mo.  S^,  562,  and 
SUte  V.  ChauTln.  281  Mo.  31,  37,  182  S.  W. 
248,  Ann.  Cas.  ldl2A.  992,  In  which  the  inr 
Btructions  placed  a  greater  burden  on  the 
state  than  the  law  required  to  sustain  a 
conviction,  and  henoe  were  not  preJudldaL 

Another  class  of  cases,  in  which  the  In- 
stmctlonB  may  be  broadw  than  the  indict- 
ment or  information,  and  yet  not  prove  prej- 
udicial, are  those  in  which  the  added  words 
may  be  rejected  as  soridosage  because  inap- 
plicable under  the  diarge,  and  timefore  not 
tending  to  mislead  the  Jury.  To  this  dass 
belong  State  t.  ranUner,  185  Uo.  673.  707, 
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84  S.  W.  907,  and  State  t.  Scamn,  OSS  Mo. 
709,  712,  84  a  W.  882. 

[I,  6]  IV.  InstxQction— SeU-Defense.  Pre- 
liminary to  a  consideration  of  Instruction 
numbered  9  In  regard  to  appellant's  entering 
into  the  difficulty,  and  Instruction  numbered 
10  in  regard  to  aelf-defense,  to  tbe  giving  of 
which  appellant  complains,  we  are  confronted 
with  the  Inquiry  as  to  whether  an  instruc- 
tion on  the  theory  of  self-defense  and  its  cor- 
rfilatiTe  lustmction  may  properly  be  tuvoked 
by  the  defense  in  a  case  of  this  character. 
Jn  the  few  cases  in  which  the  matter  has 
been  considered,  the  plea  of  self-def^ise  has 
been  held  to  be  permissible  in  a  prosecution 
for  mayhem,  as  in  cases  of  homldde,  but,  in 
order  to  be  available  In  Justification  of  the 
act,  the  resistance  must  be  proportltmate  to 
the  injury  (tfered.  Oreen  State,  IQl  Ala. 
14,  iS.  44  South.  194,  125  Am.  St  Bep.  17. 16 
Ann.  Cas.  81;  State  r.  Skidmore,  87  N.  O. 
609;  Hayden  v.  State.  4  Blackf.  (Ind.)  546; 
People  T.  Wright,  93  Cal.  564,  29  Pac.  240- 

This  conrt  has  impUedly.  at  least,  htid  in 
State  T.  Bidstmn  237  Mo.  278,  140  S.  W. 
004.  tliat,  upon  evidoice  having  been  intro- 
duced in  regard  to  self-defense  either  the 
state  or  the  accused.  Instructions  In  regard 
thereto  are  proper  in  cases  of  maiming,  upon 
the  theory  that  self-defense  is  an  affirmative 
defense,  and  tbe  court  is  required  under  the 
statute  <Bec.  5231,  R.  &  1900)  to  instruct  the 
Jury  In  writing  upon  all  questions  of  law  aris- 
ing In  the  case  necessary  for  the  information 
of  the  Jury  In  giving  their  verdict  If,  there- 
fore, it  appears  that  there  was  any  evldoice 
in  this  case  authorizing  instructions  in  regard 
to  self-defense,  tbe  same  should  have  been 
given,  and  when  given,  if  found  to  be  prej- 
udicial, th^  wUl  Justify  a  reversal;  but  If, 
on  the  contrary,  the  facts  do  not  Justify  the 
^vlng  of  the  instructions,  although  they  may 
have  been  improperly  fran^^  if  the  an>el- 
lant  did  not  suffer  Injury  therefrom,  tw  dundd 
not  be  heard  to  complain. 

[7]  Instruction  numbered  9  is  to  the  effect 
that  If  the  appellant  son^t  or  brought  on 
the  difficulty  or  voluntarily  entered  into  same, 
he  cannot  Justify  himself  under  the  law  of 
self-defense.  This  Instruction  is  erroneous 
In  not  stating  the  Intention  with  which  the 
appellant  entered  Into  the  difficulty.  State 
V.  Pennington,  146  Mo.  27,  47  S.  W.  790; 
State  V.  Ooddard.  146  Mo.  177,  48  S.  W.  82. 

Instruction  numbered  10.  while  Inartifidal- 
ly  drawn,  correctly  states  the  law  in  regard 
to  self-defense,  and  is  therefore  not  subject 
to  valid  criticism  on  this  account  But  the 
appellant  should  not  be  heard  to  complain 
on  account  of  the  giving  of  these  Instruc- 
tions althou^  improperly  worded,  because 
then  was  no  substantial  evldoaoe  to  sustain 
the  theory  of  self-defense^ 

[t]  A  brief  review  of  tbe  testimony  will 
deouHistrate  the  correctness  of  this  conclu- 
sUm.  Appellant  was,  according  to  his  own 
statemect,  undor  the  Influaice  of  Uqnor  when 
tat  went  to  tbe  Bdioolboase.   Upon  his  ar- 


rival there  he  assumed  an  offensive  attitude 
towards  tbe  orderly  proceeding  of  the  ent^ 
tainment,  by  going  npon  the  stege  and  in- 
terrupting tbe  exercises,  and,  when  admon- 
ished to  desist,  by  a  look  from  Xoeman.  be 
left  the  stege,  shaking  his  first  at  tbe  latter. 
Subsequently,  when  Yoeman  and  others  were 
attempting  to  quiet  a  disturbance  in  the 
schoolroom,  caused  by  some  boys,  appellant, 
bearing  the  noise,  sterted  into  the  building 
with  bis  knife  oi>en,  and  when  Homer  Martin, 
one  of  bis  witnesses,  remonstrated  with  him, 
appellant  replied:  ?1  know  you  are  my  friend, 
but  I  am  going  in  there;  I  am  going  in  th«e 
to  stop  that  thing."  Xoeman,  continuing  in 
his  endeavors  to  preserve  order,  pushed  the 
appellant  off  of  the  schoolhouse  steps,  as  be 
att^pted  to  enter  tbe  room.  Tbe  latter  Im- 
mediately again  sought  to  enter,  cursing  Toe- 
man  as  he  went  up  tbe  steps,  and,  npon 
reaching  him,  cut  him  across  the  face,  Infflct- 
Ing  the  wound  charged  In  the  information.  Up 
to  the  point  of  the  tnfilctlon  of  this  injury 
there  is  no  testimony  for  the  stete  or  the 
defense  that  Yoeman  was  attempting  to  do 
more,  or,  in  fact,  that  be  subsequently  did 
more,  than  attempt  to  prevent  appellant  from 
entering  the  schoolroom.  This  being  true, 
there  was  no  authori^  for  the  giving  of  an 
instruction  on  self-defense  or  of  a  stetemrat 
of  the  law  In  regard  to  tbe  accused  entering 
into  the  difficulty,  tbe  latter  being  permissible 
only  when  there  is  testimony  to  authorize  the 
giving  of  an  instruction  on  self-defense.  Un- 
der this  state  of  facts.  It  Is  difficult  to  see 
bow  the  appellant  could  have  been  injured 
by  tbe  giving  of  the  instructions  complained 
of.  conceding  that  they  may  have  beoi  de- 
fectively framed.  We  hold,  therefore,  tbat 
there  Is  no  substantial  merit  in  appellant^a 
contention  in  regard  to  these  instructions. 

[9]  V.  Instruction — Teacher  ujay  Preserve 
Order.  Appellant  contends  that  error  was 
committed  in  the  giving  of  tbe  following  in- 
struction: "No.  11.  If  you  find  from  the  evi- 
dence ttiat  the  prosecuting  witness,  Toeman, 
was  a  teacher  in  the  district  where  the  al- 
leged crime  was  committed,  and  as  such 
teacher  bad  charge  of  the  entertainment  in 
said  schoolhouse  in  said  district  then,  in 
that  case,  the  teacher  had  a  right  to  keep 
order  at  said  meeting,  and  use  what  force 
that  was  necessary  to  preserve  order  and 
keep  peace  wltliin  said  meeting  placa" 

Tbe  meeting  at  tbe  schoolhouse  tlie  night 
the  offense  was  committed,  as  shown  by  the 
record,  was  held  for  the  commendable  pur- 
pose of  affording  entertainment  for  tbe  people 
of  tbB  neighborhood,  and  Incidentally,  no 
doubt  to  increase  their  interest  in  the  school. 
While  not  unmindful  of  the  provisions  of  sec- 
tion 10784  as  construed  In  Dorton  v.  Heam, 
67  Ma  301,  regulating  Oie  use  of  public 
school  buildings,  the  meeting  being  In  other 
respeeta  authorized,  we  assume,  nothing  ap- 
pearing to  tbe  contrary,  that  the  statute  re< 
f erred  to  bad  been  complied  with.  This 
being  true,  In  the  absence  of  any  showing 
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<-Jiat  a  director  was  presmt,  the  teacher  then 
employed  In  the  district*  and  who  was  con- 
ductliig  the  entertainment,  was  clothed.  &om 
the  Tery  necessities  of  the  case,  wlQi  soffl- 
dent  power  to  at  least  eject  a  mfflan  who 
sought  to  enter  the  schoolroom  for  the 
avowed  purpose  ot  disturbing  the  meeting. 
TMb  was  all  that  the  instruction  declared 
the  teacher  was  empowered  to  do,  and  It 
was  all,  as  the  evidence  clearly  shows,  that 
be  did.  The  Instmctlon,  therefore,  although 
awkwardly  expressed,  correctly  declares  the 
law  applicable  to  this  case,  and  we  overrule 
api)ellant'8  contention. 

From  all  of  the  foregoing,  the  Judgment  of 
the  trial  court  should  he  affirmed,  and  it  is 
so  ordered. 

BBOWN,  P.  J.,  and  FABIS,  ooneor. 


WOLZ  T.  TENABD  et  aL 
(Supreme  Court  of  fifiSBouri,  IHTlslon  No.  X 
Dec.  6.  191S.) 

1.  BEFOBlCATIOn    or  InSTBUUENTS   <|  10*}— 
GaOUNDa— MlffTAKK. 

The  mistake  wliich  is  ground  for  the  ref- 
ormation of  an  inBtruraent  must  be  mutual, 
and,  where  the  parties  agree  to  accrampHsh  a 
particular  object  by  an  instrument  to  be  exe- 
'cuted,  and  the  instrument  as  executed  does 
not  effectuate  their  intention,  a  court  of  equi- 
ty may,  on  the  ground  of  mutual  mistake,  re- 
form the  iastroment  to  efTectuate  the  inten- 
tion. 

[Ed.  Note.— For  other  eases,  see  Beformation 
of  Instruments,  Cent  Dig.  H  74r-78;  Dee.  Z>lK. 
S  19.*] 

2.  BaroBMATioN  or  iNBTBtnaNxa  ({  86*)  — 
Mutual  MisTAKB--PLCADinos. 

A  petition  for  the  reformation  of  an  In- 
■tnunent  on  the  ground  of  mutual  olistake  need 
only  set  forth  the  substantiTe  facta  necessarily 
showing  mutuality  of  mistake,  and  the  term 
**mntual  mistake'  Is  not  indispensable  where 
the  mutuality  is  fairly  Inferable  from  the  alle- 
gattons  made. 

[Ed.  Mote.— For  other  cases,  see  Beformation 
of  Instruments.  CenL  ZMg.  ||  141-146;  Dec. 
Dig.  I  86.*] 

8.  RBFOBicATioir  or  Irstbumknts  (S  36*) — 
Mutual  Mistake— Pbtiiiok—Suffioienct. 
A  petition  for  the  reformation  of  a  deed  of 
trust  by  correcting  the  misdescription  of  land, 
which  alleges  that  the  grantor,  ownlug  two 
tracts,  agreed  to  convey  tnem  to  secure  a  debt 
and  that  pursuant  to  the  agreement  the  deed 
was  executed,  but  the  land  was  misdeBcribed, 
and  not  conveyed  aa  agreed,  and  that  the 
draftsman  of  tbe  deed  erroneously  inserted  the 
wrong  description,  pleads,  when  Uberally  con- 
strued, as  required  by  Bev.  St  1909,  8  1831, 
a  mutual  mistake,  notwithstanding  the  absence 
of  an  allegation  that  the  draftsman  was  the 
agent  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Reforma.- 
tlon  of  Instruments,  Cent  Dig.  SS  141-140; 
Dec  Dig.  i  36.*] 

4.  Flxadino  (I  418*)— Questions  Bcviewa- 
BLB— Waiver  of  uuestionb. 

Under  Rev.  St  1909,  8I  1800,  1804,  au- 
thoring a  demurrer  for  enumerated  causes, 
and  decuuring  that  the  objections  are  waived 
if  not  taken  by  demurrer  or  answer,  a  defend- 
ant who  pleaoB  over  after  the  overruling  of  a 


demurrer  to  thepetitioii  on  tile  groond  of  mul- 
tifariousness and  misjoinder  ot  parties  thereby 
waives  the  objection. 

IBd.  Note.^For  other  cases,  see  Pleadlmt 
Gent  Dig.  S|  1399,  1408-1406;  Dec.  Dig.  | 

Q.  Betobmatioit  of  iHBTBinmnn  Q  IS*)  — 

Mutual  Mistake— Evidence. 

Where  the  parties  to  a  deed  of  trust  ad* 
mitted  that  by  inadvertence  there  was  a  mis- 
description in  the  real  estate  intended  to  be 
conveyed  by  the  grantors  and  received  by  iht 
beneficiary,  there  was  a  mutual  mistake  of  the 
parties  juBtifyinr  the  reformation  of  the  deed 
so  as  to  correctly  describe  tbe  property. 

[Bd.  Note.— For  other  cases,  see  Beformathm 
of  Instruments,  Cent  Dig.  674-78;  Dec.  Dig. 
1 19.*] 

6.  JuDQiiENT  (S  2B1*)— GonroBMinr  to  Plead- 
ings. 

Where  the  beneficiary  in  a  deed  of  trust 
sued  to  reform  it  so  as  to  correctly  describe 
tbe  land  intended  to  be  conveyed  and  to  quiet 
title,  under  Bev.  St  1909,  |  2636,  and  made  the 
grantors,  and  a  subsequent  grantee  of  the 
grantors,  and  an  execution  portdiaser  of  the 
grantors,  and  one  claiming  title  under  him 
through  a  warranty  deed  parties,  but  there 
were  no  cross-actions  filed  as  between  the  de- 
fendants or  any  averments  in  any  answer  which 
could  fill  the  office  of  a  croes-action,  a  decree 
which  not  only  reformed  the  deed  of  trust  and 
established  title  in  the  beneficiary  against  all 
claims  of  any  defendant  but  also  settled  the 
rights  of  the  subsequent  purchaser  aa  against 
the  execution  purchaser  and  Ua  grantee,  and 
destroyed  the  covenanto  in  deed  executed  by 
the  execution  purchaser,  was  erroneous  be- 
cause going  beyond  the  Issues. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  487 ;  Dec  Dig.  {  261.*] 

7.  JxmaifENT  a  251*)— PuuDiNOfr- Cboss-Ao- 

TSOHB. 

Cross-actions   aa   between  eodefendants 

must  be  germane  to  plaintifTs  bin  and  in  the 
natore  of  a  defense  to  give  the  court  jurisdic- 
tion to  found  a  decree  thereon. 

[Bd.  Note.— For  other  cases,  see  Jud^mea^ 
Cent  Dig.  i  487:  Dec  Dig.  |  2S1.*] 

8.  BxBocrrioH  (|  275*)— Weet— Vaudxtt. 

A  sale  under  an  execution  not  issued  by 
the  clerk  of  the  circuit  court  of  the  county  ren- 
dering the  judgment,  as  required  Rev.  St 
1909,  S  2160.  but  issued  from  the  office  of  tite 
clerk  of  the  drcnlt  court  of  another  county, 
conveys  no  titia. 

[Bd.  Note— For  other  cases,  see  Execution, 
Ceot  Dig.  H  16*  148.  846,  781-796;  Dec  Dig. 
f  276.*] 

9.  Execution  (8  272*)  —  Sixsfl— Tmx  or 

PUBCHASEB— NOTI(». 

A  purchaser  at  an  execution  sale,  irith  no- 
tice of  a  pending  suit  by  a  beneficiary  In  a  deed 
of  trust,  executed  by  the  execution  debtor  to 
secure  a  debt  for  the  reformation  of  the  deed 
BO  as  to  correctly  describe  tbe  land  intended 
to  be  conveyed,  takes  with  notice,  and  he  can- 
not aifect  ma  henefictaxy's  n^t  to  reforma- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bxecution, 
Cent  Dig.  H  771,  781-788;  Dec  Dig.  {  272.*I 

10.  Appeal  ano  Ebbob  (8  801*>— QnanoNS 
Reviewable  —  Costs — Motions  vob  New 
Tbial  ob  in  Abbest. 

Where  no  comphdnt  of  the  assessment  of 
costs  is  made  In  the  motion  tor  new  trial  or 
in  arrest  the  question  will  not  he  considered 
on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  81  1743.1758-1755;  Dec.  Dir. 
§  301.*] 


*Tor  other  oasM  sm  ume  tojilc  and  mcUob  NUUBER  m  Dm.  Dig.  A  Ajn.  DIt.  Key-Ne.  BeriM  *  EVr  Indexis 


Digitized  by 


Google 


Mo.) 


WOLZ  T. 


VEKABD 


761 


U.  JUDaUHT  (I  88S*)— ItBTIVAX— AonONS. 

Under  Bev.  St  1909,  M  2125-2182.  provid- 
ing for  tta«  reviTBl  of  judgmeoti.  a  JoagmeDt 
can  be  revived  only  in  tbe  coart  rendering  it, 
notwithstanding  section  2630,  aotborizlng  gnits 
to  determine  interest  bl  real  estate  and  quiet 
title  thereto. 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1608-1607;  Dec.  Dig.  {  866*] 

Appeal  from  OtrcDit  Court,  De  Ealb  Conn- 
tj;  A.  D.  Burnes,  Judge. 

Action  by  Kate  A.  Lowen,  prosecnted  after 
her  death  iff  Hlcbael  Wolz,  her  execator, 
egalnat  Franklin  Venard  and  others.  From 
a  Jndgment  for  plaintiff  and  for  certain  of 
the  defandantSt  defendants  Voiard  and  oth- 
ers appeal.  Reversed  and  remanded,  with 
dtiectkms. 

Hewitt  &  Hewttt,  of  BfoynUl^  and  B.  G. 
Boblnson,  of  Union  Star,  for  appellants. 
Wm.  M.  Fitch,  of  Jefferson  City,  for  respond- 
ent Wolz.  O.  M.  ahnnfclln,  (tf  8t  Joe^h,  for 
lespondoit  Nflff. 

I/AMM,  J.  In  March.  1908,  Kate  A.  Low- 
en  sned  an  aggregation  of  def^dants  In  the 
De  Ealb  circnit  court  From  a  decree  In  her 
favor,  and  In  favor  of  cow  of  their  codefend- 
ants,  two  of  the  defendants  appeal  (Bobison 
and  Atkinson).  Pending  that  appeal,  plain- 
tiff died,  and  the  canae  stands  revived  here  In 
the  name  of  Midiael  Wolz,  h«r  executor. 
For  convenience  we  will  coatUnie  to  aiMak  of 
her  as  plaintiff. 

As  a  part  of  the  relief  granted  to  one  of 
the  defendants  not  appealing  was  against  the 
ai^eallng  defendants,  and  as  qoeatlons  of 
practice  and  pleading  are  submitted,  and  the 
decree  in  one  or  anothw  angle  Is  assailed, 
it  will  be  useful  to  state  the  altnatlon  on 
such  phases  with  some  particularity. 

The  petition  la  in  two  counts.  By  the  first 
plaintiff  sought  to  reform  a  deed  of  trust  by 
correcting  the  mlsdeacriptlon  of  land,  to  de- 
clare It  a  fl»t  lien,  and  to  foreclose.  To 
that  end  she  averred  in  aald  first  count,  in 
effect,  that  she  loaned  ¥300  to  Ranaom  and 
Sarah  Neff,  husband  and  wife,  in  July,  1809, 
evidenced  by  a  note  due  in  three  years ;  that 
said  l^efls,  as  husband  and  wife,  owned  two 
tracts  of  land  in  De  Kalb  county  (we  omit 
description  because  diffuse  and  technical,  and 
call  tbem  tracts  1  and  2) ;  that  tract  1  com- 
prised 24.7S  actes,  and  tract  2,  8  acres ;  that 
by  agreement  betweoi  plaintiff  and  said 
N^8  said  note  was  to  be  secured  by  a  deed 
ot  trust  In  the  nature  of  a  mortgage,  which 
was  to  be  a  first  lien  on  both  said  tracts; 
that  pnisoant  to  such  agreement  a  deed  of 
tmat  was  executed  wh««by  said  agreement 
to  convey  said  described  land  was  attempt- 
ed, but  that  the  land  was  misdescribed  and 
not  conveyed  as  agreed.  The  petition  also 
says  that  tbe  draftsman  of  the  deed  errone- 
ensly  Inserted  tbe  wronjr  description;  that 
tbe  note  is  doe  and  unpaid;  and  that  the 
■aid  deed  of  trust  was  at  once  spread  of  rec- 
ord. In  the  second  count  all  the  allegations 


of  the  first  are  miBfirted,  and  a  cause  of 
action  Is  sUted  nndsr  old  section  600  to  try, 
determine,  adjudge^  and  qidet  title.  In  that 
count  U  is  aUeged  that,  subject  to  tbe  deed 
of  trust  mentioned  in  file  flrs^  Bansom  and 
Sarah  Neff  owned  the  fee;  tbat  tbe  several 
defendants  make  some  elalm  of  tight  t^O^ 
Interest,  and  estate  in  said  real  estate  ad- 
verse to  the  tltie  and  estate  of  plaintiff,  tbe 
exact  nature  of  wlilidi  is  unknown  to  her. 
The  prayer  of  this  count  is  fbat  the  title  of 
defendants  and  plaintiffs  be  tried  and  deter^ 
mined,  and  that  the  court  adjudge,  settle, 
and  define  whatever  interest  the  several  par- 
ties plaintiff  and  defendants  may  have,  etc. 

There  was  a  group  of  dtfendants  who  oiade 
defliult,  snffieied  Jndgnmit,  and  stand  mute 
here;  anottier  group  demurred,  their  de- 
murrer* mn  overruled,  and  th^  refused 
to  plead  over.  None  of  that  group  appeal, 
hence  they  fall  out  of  the  case.  Two  de- 
fendants, Bansom  and  Sarah  NM,  answer 
by  solemnly  admitting  the  auctions  in 
the  first  count  of  the  petition.  As  to  the 
second  count  they  disaffirm  any  title  in 
themselves,  but  aver  that  their  codefend- 
ant,  Elmer  Neff,  acquired  their  title  In  May, 
1905,  by  deed  from  them.  Sarah  and  Ban- 
som abide  the  decree.  Elmer  Neff  was  made 
defendant  He  answered,  admitting  the  al- 
legations of  the  first  count  As  to  the  sec- 
ond count  his  answer  avers  that,  subject  to 
the  Uen  of  plaintiff's  deed  of  trust,  he  ac- 
quired the  title  of  Bansom  and  Sarah  by 
deed  in  May,  190S,  and,  subject  to  the  claim 
of  plaintiff,  claims  all  the  right  title,  and 
interest  in  said  land,  and  prays  to  be  de- 
creed owner.  Elmer  abides  the  decree. 

There  were,  as  said  at  the  outset,  two  oth- 
er defendants,  Bobison  and  Atkinson.  Bobi- 
son answered,  denying  every  allegation  ex- 
cept that  whereby  It  la  alleged  that  he  (Bobi- 
son) claimed  some  right,  title,  and  Interest 
Id  the  land.  He  admits  that  and  then  avers 
he  "claims  all  the  right,  title,  and  Interests 
in  said  lands,"  wherefore  he  prayed  to  be 
discharged.  To  his  answer,  plaintiff  replied 
by  a  denial  and  the  averment  tbat  any  Inter- 
est owned  by  Mm  was  subject  to  the  lien  ,of 
plaintiff's  deed  of  trust  Atkinson  answered, 
denying  all  the  allegations  In  tbe  first  count 
By  way  of  further  defense  thereto,  he  al- 
leges that  the  deed  of  trust  as  well  as  the 
note  referred  to  In  the  petition  were  made 
at  a  time  Bansom  Neff  was  Involved  In  debt 
and  owing  a  large  sum  to  divers  persons, 
among  them  defendant  Atkinson ;  that  the 
note  and  deed  of  trust  were  executed  with 
Intent  to  hinder,  delay,  and  defraud  such 
creditors  including  Atkinson ;  that  the  same 
was  voluntary  and  without  consideration: 
that  presently  Atkinson  reduced  his  claims 
to  Judgments  that  are  now  unsatisfied  and 
valid  subsisting  demands.  The  answer  then 
proceeds  as  follows:  "That  thereafter,  to 
wit   day  of  ,  100 — ,  under  and 
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by  virtue  of  an  raecotton  Isaiied  under  one 
of  said  jndgmwta,  the  landa  now  songht  to 
be  Incorporated  Instead  and  Ueu  of  the  lands 
said  to  be  misdescrlbed  ther^  were  duly 
levied  upon  and  sold  by  the  sheriff  of  De 
Kalb  county,  Missouri,  at  which  said  sale 
this  defendant  was  the  purchaser  thereof; 

that  thereafter,  to  wit,  on  the  day  of 

-t  190—,  this  defendant  In  good  faith. 


rdylng  upon  his  title,  and  without  knowledge 
or  Information  whatever  concerning  the  al- 
leged mistake  in  said  trust  deed«  did,  by  a 
general  warranty  deed,  sell  and  convey  said 
land  to  his  oxlefendant,  Joseph  Bobiaon,  by 
which  said  warranty  deed  last  aforesaid  this 
defendant  coveaanted  that  he  was  seized  of 
an  indefeasible  estate  in  said  land,  and  cov- 
enanted that  he  would  warrant  and  defmd 
the  title  to  the  same  against  all  persons 
whomsoever;  that  the  attempt  to  reform 
said  trust  deed  is  in  furtherance  of  the  at- 
tempt to  hinder,  delay,  and  defraud  thla  de- 
fendant And  for  further  answer  and  de- 
fense this  defendant  says  that  the  plaintiff 
has  been  careless  and  negligent,  and  has  de- 
layed an  onreasonable  length  of  time  since 
the  execution  of  eaid  trust  deed,  and  the  note 
secored  thereby,  to  have  the  same  reformed, 
and  ought  to  be  and  is  in  equity  and  good 
consdence  estopped  as  agaizmt  this  defend- 
ant from  having  said  retormatton  made  as 
prayed.  Defendant,  for  answer  to  the  sec- 
ond count  of  plaintiff's  petition,  denies  each 
and  every  allegation  and  statement  therein 
contained.  And  the  defendant,  further  an- 
swering, states  and  says  that  the  Judgments 
held  by  him  against  the  said  Bansom  S. 

are  unpaid,  and  said  defendant  prays 
the  court  to  revive  tbe  Mm  of  said  judgment 
now  held  tor  him  against  the  said  Bansom  S. 
Nettf  and  that  the  same  may  be  so  revived 
as  to  oonatitnte  a  Vea  against  the  v^opettj 
of  the  said  Bansom  B.  Neff  from  thla  date. 
Wherefore,  tbe  defendant  ptays  ttie  court  fbr 
a  revivor  ot  his  judgment  due  Urn  from  Ban- 
som 8.  Neff;  defendant  says  that,  by  reason 
<a.  the  premises  aforesaid,  plaintiff  should 
not  be  permitted  to  have  said  trust  deed  re- 
formed." 

To  that  answer,  plaintiff  replied,  denying 
all  its  allegatlona,  and  then  averring  that  de- 
fendant did  not  acquire  title  by  said  Judg- 
ment and  pretmded  sale;  that  the  sale  is 
vqUi  that  the  Judgmeits  re&rred  to  were 
not  liens  upon  the  land;  that  plalntUTs  deed 
of  trust  Is  superior  and  prior  to  any  such 
Judgment  Hens,  and  should  be  declared  a 
first  Uen.  The  replication  thai  goes  on  to 
bring  into  Hie  paper  controversy  for  the 

first  time  a  sale  made  on  the  *'  day  of 

Bfay,  1909."  (As  there  were  several  sales 
made  on  tbe  Atkinson  jQ^cments,  the  algnlfl- 
canoe  of  the  allegation  In  the  replication  re- 
garding the  sale  in  May,  1909,  will  he  seen 
when  we  come  to  the  decree  which  set  aside 
that  sale  with  the  others.)  In  relation  to 
the  sale  of  May,  1900,  the  replication  states 
as  follows:  "This  plaintiff,  further  answer- 


ing (idc),  says  that  on  the 


day  of 


May,  1909,  when  said  lands  were  pretended 
to  be  sold  under  execution  on  said  defend- 
ant Atkinson's  Euiid  pretended  Judgmmt  de- 
fendant Atkinson,  at  the  time,  through  his 
agents  and  attorneys,  had  notice  of  the 
claims  of  plaintiff  in  and  to  the  said  lands, 
and  at  the  time  of  said  sale  and  a  long  time 
prior  thereto  d^&ndant  Atkinson  was  and 
had  been  a  defendant  in  this  caae,  and  knew 
all  about  the  claims  of  plaintiff  In  the  prem- 
ises. And  well  knowing  that  plaintiff  had 
and  of  a  right  ought  to  have  a  first  Uoi  upon 
said  lands,  and  intending  to  divert  the  plain- 
tiff out  of  her  Just  lien  and  dainis  to  said 
lands,  the  said  Atidnson  pretended  to  have 
said  lands  sold,  and  pretended  to  become 
the  purchaser  thereof,  well  knowing  the 
claims  of  this  plaintiff."  It  is  next  avrared 
that,  if  Atkinson  has  any  right,  tiUe,  or  in- 
terest in  the  real  estate,  it  Is  BUbJe<%  to  the 
lien  of  plaintiff's  deed  of  trust;  wherefore, 
plaintiff  renews  her  prayer  for  Judgment 

At  a  c»tain  time  defendant  Atkinson  witli- 
drew  his  answer  and  demurred,  for  that  (1> 
there  was  an  Improper  Joinder  of  imrties,  (Z) 
the  petition  was  multifiirloos,  and  ^  the 
first  count  thereof  did  not  state  facts  euffl- 
dent  to  constltnte  a  cause  of  action.  This 
demurrar  wts  ovwruled,  and  his  answer  re- 
filed. 

At  the  trial  there  was  cvldenoe  for  plain- 
tiff tending  to  twove  that  Bansom  and  Sarah 
Neff,  be^  ind^ited  to  plaintiff.  Increased 
their  loan  under  an  agreement  with  her  to  at 
once  secure  the  whole  debt  at  tract  1  I9  a 
deed  of  Inst;  tha^  to  carry  vat  that  agree- 
ment they  executed  the  deed  of  trust  on  the 
date  aUeged,  flunking  it  oonve^  tract  1, 
and  platntiff  at  once  received  it,  thinking  It 
conveyed  tract  1,  audi  deed  being  spread  of 
record;  that  aftwwards  tt  wan  discovered 
that  the  land  description  was  wrong;  that 
at  the  same  time  they  executed  tbcir  note  to 
plaintiff  for  |800,  due  in  three  years,  with  8 
per  cent  compound  interest  from  date,  to 
wit,  July  16, 1889;  that  said  note  is  dm  and 
wholly  unpaid,  principal  and  Interest;  Out 
in  Hay,  1906,  Sarah  and  Bansom  otm- 
veyed  the  land  (both  tracta  1  and  2),  snh* 
Ject  to  incumbrances,  to  th^  son  and  code- 
tendant,  HOnwr  tay  warranty  deed,  ood- 
sidoation  expressed  fSOO;  Uiat  audi  deed 
was  at  once  spread  of  record;  and  that  Ban- 
som and  Sarah  held  titie  as  husband  and 
wife  at  the  date  of  the  execution  <tf  the  note 
and  deed  ct  tmst  to  plaintiff. 

On  behalf  of  defendants  there  was  evi- 
dence tending  to  show:  tniat  at  the  time  last 
above  and  oontinuons^  thereafter  Ransom 
Neff  was  indebted  to  others  besides  plaintiff, 
among  them  defendant  Atlclnson.  That  At- 
kinson's claims  were  merged  in  Jndgmoit, 
and  remained  unpaid;  flte  Neflk  presmUy 
leaving  the  state.  That  no  cash  considera- 
tion was  paid  by  Bflmer  Neff  for  his  convey- 
ance In  1906  or  since  That  he  gave  his  note 
in  pay  for  $300 ;  but  it  was  not  to  be  paid 
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at  aU  anleas  Iw  secared  title.  Tliat  Atldnson 
recovered  time  JndgmentB  against  Baosom 
Neff  In  Bnchanan  county— one  before  a  Jus- 
tice In  Mardi,  1900,  tTan8Ciii>ted  to  the  Ba- 
j«h«T>fiw  circnit  ooart  and  tbence  to  the  dr- 
«ait  erart  ct  De  Ealb.  and  duly  01ed  In  the 
proper  ofBoes;  anothw  before  a  Justice  of 
Buchanan  county,  also  dated  In  Uarcb,  1900, 
for  $287^  A  transcript  of  this  Judgment 
was  presently  filed  In  the  offices  of  the  clerks 
of  ttie  drcult  courts  of  Bnchanan  and  De 
Ka.Jb  coontteB,  reapectlTely.  (Note:  As  we 
gather  this  latter  Is  the  jodgment  on  which 
execution  Issued  and  sale  was  made,  refer- 
red to  In  AtUnstm's  answer  as  made  on  the 

  day  of   i  100—.")    In  July, 

1M2,  Atkinson  and  another  recovered  Judg- 
ment against  Ransom  Neff  for  $828.41  and 
costs  in  the  Butibanan  drcnit  court,  of  which 
Judgment  Atkinson  presmtlr  betame  sole 
owner  by  assignment  That  In  May,  1900, 
execution  issued  on  the  Justice  Judgmentlast 
above  fnm  tlie  office  of  tite  clerk  of  the  cir- 
cuit court  of  De  Kalb;  levy  was  made  on 
tracts  1  and  2,  bat  the  levy  on  tract  1  was 
tj  the  same  misdescription  in  plaintiff's  deed 
of  trust.  That  at  a  sale  under  that  levy  At- 
kinson purchased  in  Jun^  1900,  and  received 
a  BherifTs  deed.  That  In  October,  1900,  de- 
fendant pnrdiased  at  another  ezecDtlon  sale 
un&er  the  same  Justice  Judgment,  and  rec^v- 
ed  another  dierifl*s  deed.  (Note:  The  necu- 
tion  supporting  this  last  sals  and  sheriffs 
deed  was  also  issued  from  the  office  of  the 
derk  of  the  drcnit  court  of  De  Kalb,  and  the 
deed  and  levy  correctly  described  both  tracts 
1  and  2.)  That  in  October,  1900,  Atkinson 
sold  and  ccmv^ed  to  (and  in  March,  1902, 
took  a  reconveyance  from)  <Hie  Jackson  to 
both  tracts.  That  In  Fetnmry,  1908,  AOin- 
Bon  sold  and  conveyed  both  tracts  to  his  co- 
defendant  Bobison  by  warranty  deed,  dtOy 
spread  of  record,  consideration  9900.  Tliat 
after  this  suit  was  brought;  to  wtt.  In  May, 
1900^  Atkinson  bongtat  both  tracts  1  and  2  at 
anotiher  enentlon  sale,  and  received  a  ahn^ 
ttrs  deed;  tiuee  executions  directed  to  the 
sbeiiff  of  De  Kalb  issuing  from  the  office  of 
tbe  clerk  ot  the  circuit  court  of  Bnchanan 
■evanlly  on  the  three  Judgments  h«celnbe- 
fore  mentioned,  and  the  levies  being  made 
opon  both  tracts  as  the  property  of  Baosom 
NeK  (Note:  This  Is  the  execution  aalemen- 
tKmed  la  pjaintltrs  r^Ueatton  to  Atklnsm's 
answw.)  It  amiear^  furthermore  that  Bob- 
IsMi  took  posMssion. 

There  was  no  evidence  tending  to  show  any 
frand  m  collusion  between  plaintiff  and  the 
MMb;  she  seons  to  ban  acted  tiinnigAoat 
In  good  faith. 

At  the  doee  of  the  evidence  a  demurrer 
thereto  was  offered,  overruled,  and  an  ez- 
osptlra  saved. 

The  court,  having  taken  time  to  ccmaider, 
presently  decreed,  Inter  alia  (so  far  as  perti- 
nent to  any  Qnestlon  here  affecting  the  ap- 
pealing dtfbndants),  as  fcdlows:  That  be- 
canaa  of  m  *inntiial  mistake**  plaioturs  deed 


of  trust  be  reformed  so  as  to  Include  tract  1 
by  its  correct  description  (setting  It  forth); 
that  It  Is  a  first  lien;  that  fts  reformed,  it 
be  foreclosed;  that  Silmer  Neff  took  title  in 
fee  to  both  tracts  unoer  his  conveyance  from 
hla  parents  in  1006,  subject  to  the  lien  of  the 
deed  of  trust  on  tract  1,  and  "free  from  all 
claima  of  the  other  defendants  herein";  that 
the  two  sh^ff's  deeds  to  Atkinson  bearing 
date  in  1900  be  annulled  and  for  naught 
held,  and  that  he  take  no  interest  or  estate 
th^eunder;  that  the  sheriff's  deed  bearing 
date  in  May,  1900,  be  similarly  annulled,  and 
that  AtUnson  taice  nothing  thereunder;  that 
the  warranty  deed  from  Atkinson  to  Bobison, 
describing  it  [quoting]  set  aside,  annul- 
led, canoded.  and  for  naught  held,  uid  that 
said  Josq>h  Bobison  take  nothing  under  or 
by  said  wairant7  deed."  The  costs  mre  adr 
Judgi^  against  defendants  Atkinson  and  Bob- 
ison. 

The  points  raised  by  appellanta*  counsel 
are,  to  wit:  (1)  The  first  count  of  tiie  peti- 
tion did  not  state  a  cause  of  action.  (2)  Tha 
demuxrer  to  the  evidence  laid.  (B)  Conced- 
ing; for  argument's  sake,  that  refofmatien  of 
the  deed  of  trust  was  wdl  enough,  y^  the 
decree  in  favor  of  Blmer  N^  cannot  stand 
(and  herein  of  the  last  sheriff's  sale  and  the 
deed  from  Atkinson  to  Bobison).  (4)  It  was 
error  to  adjudge  all  the  costs  against  appel- 
lants. (B)  And  in  not  reviving  the  lien  of  Atr 
klnson's  Judgments. 

I,  Of  ihe  iuSMenov  of  Me  fint  ooma  of 
the  petUUm:  There  is  no  direct  allegation  in 
such  count  that  the  mistake  In  land  descrip* 
tion  was  a  "mutual"  mistake.  Moreover,  the 
pleader  laid  some  stress  on  the  "erroi^  of 
the  toiftsman  of  flie  deed,  and  did  not  aver 
the  draftsman  was  the  agent  of  grantors  and 
grantee  in  writing  the  deed  wherefrom  mu- 
tuality In  such  error  springs.  Hence  appel- 
lants' connsd  say  the  first  count  of  Uie  pe- 
tltion  is  bad  and  the  demurrer  good. 

[1]  ^)  That  a  mistake,  cognizable  in  eo- 
ui^  as  sabject  to  correction  by  a  decree 
must  be  a  mutual  mlstate.  Is  a  doctrine  rest* 
ing  on  the  soundest  premises,  nins,  at  not 
a  contract  involves  the  primary  and  essen- 
tial concqit  of  a  meeting  of  the  minds  of 
the  contracting  parties— the  aggregatlo  men- 
tinih  of  the  books  (m  contracts.  Without 
sodi  meeting  the  instrument  Is  nnllateral, 
and  there  is  no  lateral  contract  Now,  In 
reforming  contracts  equity  does  not  make  new 
ones.  It  lets  the  parties  malce  tlielr  own. 
Its  function  is  to  find  ont  if  the  contract* 
ing  parties*  minds  met  on  a  given  snlistan- 
tlal  i^oposltlon  (that  Is,  it  searches  ont  the 
mntnali^),  and  if;  1^  mistake  of  both,  flie 
contract  asserts  to  the  contnry,  m  Is  sll«it 
It  reconstructs  its  terms  so  as  to  speak  the 
truth.  When  it  baa  done  that  the  resulting 
product  Is  the  real  contract  the  parties  them- 
selves made,  and  not  one  the  chancellor  ac- 
commodatingly made  for  them.  The  philos- 
ophy of  the  matter  is  nowhere  better  ezpresft* 
ed  than  by  Gamble,  J.,  in  an  early  case  (L^ 
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tensdorfer  t.  Delpby,  IS  Mo.  loc.  dt  167,  B5 
Am.  Dec.  137)  tlius:  "It  Is  not  necessary,  in 
order  to  establish  a  mistake  in  an  Instru- 
ment, that  it  shall  be  shown  that  particular 
words  were  agreed  upon  by  the  parties  as 
words  to  be  inserted  In  the  instrument.  It  is 
sufficient  that  the  parties  had  agreed  to  ac- 
complish a  particular  object  by  the  Instru- 
ment to  be  executed,  and  that  the  instrument 
as  executed  is  insoffldoit  to  effectuate  their 
intention.  The  power  ot  a  court  of  equity 
to  reform  an  instrtunent,  which  by  reason  of 
a  mistake  falls  to  execute  the  intention  of 
the  parties,  is  unquestionable.  It  Is  not  ma- 
terial wheth^  the  Instrument  Is  an  executo- 
17  or  an  executed  agreement;  nor  is  it  ma- 
terial whether  the  proceeding  is  directly  by 
bill  to  correct  the  w<«rtfLfc^  or  the  mistake  is 
set  up  Id  the  answer  ay  way  of  def^ise." 

[2]  (b)  Apidjlng  the  principles  just  an- 
nounced, It  could  not  well  be  held  that  a 
pleader  must  In  set  terma  and  ipslsslmls 
verbis  plead  a  mutual  mistake.  If  be  set 
forth  snbstantlTe  facts  by  way  of  averments 
■which  necessarily  mean  mutuality  of  mis- 
take, that  wUI  be  suflSdent  The  merename 
"mutual  mistake"  (while  commonly  used  in 
UUs  for  xefonnatl(m  of  mistake)  Is  not  In- 
diqpoiaaUe  In  a  bill  If  mutuality  Is  fhlrly 
Inferable  from  allegations  made  fifeek  v. 
Hurst,  223  Mo.  loc.  dt.  686,  122  S.  W.  1022, 
185  Am.  St.  Bep.  681.  Agreeably  thereto  Is 
the  statute  making  It  our  duty  to  construe 
pleadings  liberally  with  a  view  to  substan- 
tial Justice  between  the  parties.  B.  S.  1909, 
S  1831.  The  ultimate  question  is.  What  is  a 
mutual  mistake?  Take  an  a=:b=c  case  to 
Illustrate.  A  pleader  alleges  that  A.  agreed 
to  sell  to  B.  and  B.  agreed  to  buy  from  A.  a 
tract  of  land  X;  that  In  pursuance  of  tliat 
pact  A.  attempted  to  convey  X  to  B.,  but  by 
mistake  Inserted  Y.  in  the  deed,  thinking 
It  was  X,  and  B.  by  mistake,  thinking  Y. 
was  X,  accepted  the  deed,  and  paid  the  pur- 
chase money.  Is  not  that  a  mutual  mis- 
take? We  think  so,  and  are  of  opinion  the 
first  count  by  fair  Implication  set  forth  an 
equivalent  situation. 

[3]  (c)  Appellants*  counsel  seize  bold  of 
the  allegation  that  the  draftsman  by  error 
mlsdescribed  the  land.  Tbey  say  that,  ab- 
sent an  allegation  that  the  draftsman  was 
the  agent  of  l>oth  parties,  it  results  that  on 
the  very  face  of  the  petition  his  error  was 
not  the  mutual  error  of  both.  That  proposi- 
tion may  be  allowed  as  sound.  Meek  v. 
Hurst,  supra;  Brooking  v.  Straat,  17  Mo. 
App.  loc.  dt  806;  Williamson  v.  Brown,  186 
Mo.  loc.  dt  330,  93  S.  W.  791  et  seq. ;  Benn 
V.  Pritchett,  163  Mo.  loc  dt  671.  63  S.  W. 
11<@  et  seq.  But  that  concession  does  not 
reach  the  whole  case.  Here  the  pleaded  er- 
ror of  the  draftsman  may  be  viewed  as  mere- 
ly supplementary  to  the  mutual  mistake, 
impliedly  alleged,  of  grantors  and  grantee. 
Bedundancy  may  dog  or  obscure,  but  with- 
out more  does  not  vlUate  a  pleading,  and 


we  think  the  allegation  of  the  draftsman's 
error  was  In  the  nature  of  redundancy.  We 
are  g^d  to  be  able  to  take  that  view  of  It. 
for  the  plain  Justice  of  the  case  runs  for 
plaintiff  in  a  strong  currwit.  Amtdlant^s 
pleaded  case,  from  the  ani^e  <^  fkaud  on  her 
part,  has  no  foot  to  stand  on. 

[4]  (d)  In  leaving  the  question  of  demur- 
rer we  make  some  further  remarks.  It  will 
be  observed  tliat,  besides  l)elng  a  demurrer 
to  the  first  count  on  the  general  ground  that 
it  did  not  state  facts  suffldent  to  consti- 
tute a  cause  of  action,  the  whole  petition 
was  struck  at  as  mulU&rlous  and  be&nse 
of  a  misjoinder  of  parties.  As  to  the  last 
two  features  they  seem  to  be  abandoned,  If 
we  read  briefs  aright  But  whether  we  door 
not  Is  of  no  consequence,  for,  when  appellants 
demurred  on  those  grounds,  and  refused  to 
stand  on  ttielr  demurrer,  but  pleaded  over, 
taking  Issue  on  the  facts,  fiiey  waived  tltose 
grounds  effectually.  For  an  appellate  court 
to  tread  back  In  a  case  In  search  of  reversi- 
ble errors,  and  spy  out  some  abandoned 
ground,  would  be  but  to  deal  In  mere  mint, 
and  anise,  and  cumin,  and  neglect  the  weight- 
ier matters  of  the  law.  We  have  constantly 
construed  section  180(^  B.  S.  1809,  In  connec- 
tion with  Its  cognate  set^lon  1804  as  forbid- 
ding us  to  do  that 

The  demurrer  to  the  petition  was  well 
ruled. 

[B]  II.  Of  the  demurrer  to  the  evidence: 
Under  this  head  counsel  argue  that  the  tes- 
timony did  not  show  a  mutual  mistake ;  but 
we  cannot  follow  that  lead,  because,  as  we 
read  the  record,  it  shows  such  mistake  with 
emphasis.  The  court  found  the  mistake  was 
mutual.  The  grantors  in  the  trust  deed  ad- 
mit they  made  the  mistake.  The  benefldary 
In  the  deed,  plaintiff,  testifies  she  was  to  re- 
ceive a  deed  to  tract  1.  All  bauds  agree 
that  by  Inadvertence  there  was  a  misde- 
scription In  that  particular.  We  rule  the 
point  against  appellants. 

[6,7]  III.  Can  the  decree  in  favor  of  BImer 
Jfeff  ttand  (and  herein  of  the  last  theriJTt 
deed  and  of  the  warranty  deed  from  Atfetft- 
8on  to  BoUaonyi  It  will  be  observed  the  de> 
cree  set  aside  the  sheriff's  deed  made  sub- 
sequent to  the  bringing  of  this  suit  and 
annulled  the  warranty  deed  made  by  Atkin- 
son to  Bobison  In  subsequent  to  the 
first  two  sherUTs  sales.  It  also  decreed  that 
ElniOT  Nettt  by  his  deed  of  May.  1905,  tnm 
his  parmts,  acquired  the  whole  title  sub- 
ject to  plainUfl's  reformed  deed  of  trust  If 
the  decree  had  been  simply  directed  to  re- 
forming plaintiff's  deed  of  trust  and  clear- 
ing away  all  dalms  by  any  defendant  stand- 
ing in  the  way  of  b^  title  under  that  deed 
of  trust,  no  fault  could  be  found  witb  It; 
but  it  went  much  beyond  and  undertook  to 
settle  the  rights  ot  E9nier  Nefl  as  against 
his  codefmdants,  Boblaon  and  Atklnswi, 
and  it  cleared  up  bis  title  as  against  them, 
and  not  only  so  but; 'as  pointed  out,  it  cot 
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up  the  warranty  deed  Aiktnsozi  made  to  bis 
fiodefoidaij^  BobiBom  root  a&d  braiuii.  If 
the  court  under  tbe  pleadings  bad  the  pow- 
er to  do  tbls  latter  tblng  as  between  Boblson 
and  AtbJBson,  then  Boblson  Is  bound  by  the 
decree,  and.  If  he  seeks  reconise  over  against 
Atkinson  on  bis  covenants  of  warranty,  be 
will  be  met  a  decree  dlasolTlag  those  cov- 
enants and  caw^Ung  his  deed  In  a  suit  to 
which  he  was  a  party.  We  have  come  to  the 
oonelii8t<m  that  the  decree  went  too  far  In 
these  parttcnlars  and  must  be  modified,  be- 
cause: 

(a)  In  the  first  place  there  was  nothing  In 
plaintUTs  bill  demanding  a  clearing  up  of 
Elmer  N^s  title  except  in  so  far  as  It  was 
neceesary  to  or  an  Incident  of  the  reforma- 
tion of  the  deed  of  trust.  So  there  were  no 
cross-actions  or  cross-bills  filed  as  between 
the  codefendants  and  no  averments  In  any 
answer  which  by  the  most  liberal  intendment 
could  fill  the  office  of  such  cross-action  as 
between  the  answering  defendants.  We 
heretofore  set  out  the  substance  of  all  the 
answers  for  the  purpose  of  demonstrating  so 
much  as  that  A  decree  moat  respond  to  the 
Issues.  Here  there  were  no  Issues  made  on 
the  validity  of  Elmer  NefTs  title  as  between 
him  and  bis  codefendants.  To  decree  out- 
side of  the  issues  is  «ror.  Spindle  v.  Hyde, 
247  Mo.  loc.  dt  152  &  W.  19  et  seq.,  and 
cases  cited. 

Qy)  In  the  next  place,  if  there  had  been 
cross-actions  or  cross-bills  as  between  code- 
fendants, they  must  be  germane  to  plain- 
tUTs bill  and  in  the  nature  ot  a  defense  in 
order  to  give  jurisdiction  to  found  a  decree 
thereon.  Fulton  v.  Flsh^,  239  Mo.  loc.  dt. 
180.  143  S.  W.  438  et  seq. 

(c)  If  we  turn  to  old  section  fSSO,  now  <as 
amended)  section  2635,  R.  S.  1909,  and  try 
to  work  oat  a  theory  on  which  those  imrts 
of  the  decree  directed  to  clearing  up  the 
title  of  Elmer  Neff,  as  between  him  and  his 
codefoidants,  may  stand,  the  result  is  the 
same.  Neither  of  those  sections  contemj^t- 
ed  that  the  chancellor  should  go  outside  the 
issues  in  his  decree.  Both  of  them  are  to 
be  administered  in  conformity  to  the  Code  of 
CItII  Procedure,  that  is,  within  the  lines  of 
sdratific  pleading  and  practice.  R.  S.  1909, 
f  2S36,  formerly  section  651.  Any  other  view 
would  make  of  that  remedial  act  a  fruitful 
womb  of  coiifnd<ai  and  wrong. 

(d)  In  so  tax  as  the  decree  oat  and  out 
annulled  the  deed  from  Atkinson  to  Boblaon, 
as  between  them,  It  went  too  far.  No  issue 
demanded  sach  decree.  It  wou^  have  been 
enongh  to  have  hdd  that  whatever  rights,  If 
any,  Boblson  had  under  that  deed  (as  be- 
tween him  and  Elmer  Neff,  and  as  between 
him  and  Atkinson)  were  subject  to  plalntifTa 
rtf oxmed  deed  of  trust 

tt]  In  aaylnc  so  much  as  that  we  are  not 
to  be  taken  as  holding  that  Atkinson's  first 
two  eherUTs  deeds,  on  which  Boblaon  may  in 
part  rely  to  aiqiport  his  title  under  Atkin- 


son's deed  to  him,  were  valid.  An  parties 
agree  (cow  side  assertion,  the  other  by 
concesdon)  that  they  were  afflicted  with  a 
fatal  Infliinlty,  in  that  tlie  sales  snpporting 
them  were  not  made  on  execatlons  Issued  by 
the  da>k  of  the  ctronlt  court  of  Buchanan 
conntgr  (B.  8. 1909, 1 2166),  bnt  on  esecntions 
Issned  from  the  office  of  the  clerk  of  the  De 
Kalb  drcalt  ooart  Obvioody  the  sherlfC 
held  no  l^al  authority  to  make  those  sales, 
and  the  deeds  conveyed  nothing.  Ex  nlhilo 
nihil  fit 

[I]  (e)  The  holding  jnst  made  brings  ns  to 
the  last  sheriff's  sale  and  deed,  made  on 
tiiree  executions  Issued  by  the  right  authority, 
on  the  ju4^ments  mentioned  against  Ransom 
Neff,  and  at  which  sale  Atkinson  bought  under 
the  hammer  and  received  a  deed.  This  sale 
and  deed  were  subseQuent  to  the  institution 
of  this  suit,  and  got  into  the  case  only 
through  plaintUTs  replication.  It  had  no 
place  there,  and  no  issue  was  tendered  there- 
on. Evidently  it  could  not  affect  plaintUTs 
right  to  reformation,  for  at  that  time  the 
Judgm^ts  were  not  liens  on  tract  1 ;  there 
was  no  fraud  in  her  deed  of  trust  making  it 
subject  to  a  creditor's  bill,  and,  when  Atkin- 
son bought  and  took  his  deed,  he  had  notice 
of  plaintiff's  claim.  So  that.  If  the  question 
was  only  between  plaintiff  and  Atkinson,  we 
would  not  meddle  with  the  decree  on  that 
score,  because  that  phase  of  the  decree  would 
not  affect  the  merits  an  lota  on  sudk  view  of 
it  But  the  scope  of  the  decree  being  so  wide 
and  deep-going  as  to  adjudicate  Elmer  NdTs 
title  as  against  Atkinson  and  Roblson,  an- 
other question  springs.  We  are  not  prepared 
to  say  that  so  much  of  Elmer's  title  as  was 
derived  from  his  father  as  tenant  by  the  en- 
tirety Is  good  as  against  the  creditors  of  his 
father.  We  say  neither  aye  nor  nay  there- 
on. What  we  do  say  Is  that  on  the  pleadings 
in  this  cause  stich  fact  was  not  at  issue,  and 
the  decree  In  that  particular  is  not  respon- 
sive to  the  pleadings. 

[1 B]  IT.  Of  coata :  It  Is  argued  the  decree 
is  erroneous  In  assessing  the  costs  against 
appellants.  No  complaint  of  that  sort  was 
made  in  the  motion  for  a  new  trial  or  in  ar- 
rest We  put  that  asslgnmmt  of  error  to 
one  side. 

[II]  V.  Of  the  revioo*-  of  Amnaon't  Judg- 
mmts:  FinaUy  It  Is  assigned  for  error  that 
the  court  did  not  revive  Atkinson's  judg- 
ments. The  point  is  without  any  merit  at  all 
for  more  reasons  than  one.  Judgments  are 
"revived"  in  the  court  rendering  them  and  on 
scire  facias  (B.  S.  1909.  H  2126  to  2182  indn- 
stve),  and  not  in  other  courts  and  on  other 
process. 

AK»ellant8  dte  us  to  B.  8.  1909,  1  2586, 
formerly  section  650.  13iat  section  on  quiet- 
ing titles  seans  indeed  an  omnium  gatherum, 
a  catxduiU,  a  "shotgun"  instrument  Bnt  it 
cannot  be  held  to  sore  the  purposes  of  re- 
viving or  continuing  the  liens  of  judgmmts 
wlien  such  liens  have  expired  (as  her^  or  are 
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about  to  expire  by  effluxion  of  time.  Notb- 
lug  In  Its  language  Indicates  tlie  lawmaker 
by  that  statute  intended  to  ptoride  sacb  xon- 
edy. 

The  decree  ia  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  la 
accordance  with  the  Tiewa  hoeln  set  forUi. 
AH  concur. 

WOODSON,  P.  J,  I  concnr  fully  In  the 
opinion  in  this  case,  except  as  to  what  is  said 
In  regard  to  the  case  of  Fulton  t.  Fisher,  23& 
Mo.  lie,  143  S.  W.  438.  While  that  case 
announces  a  correct  prindple  of  law,  yet  it 
was  clearly  misappUed  in  that  caae^  but  not 
In  this. 


BTATB  T.  MILES. 

(Supreme  Court  of  Missouri.  DlTislon  No.  2. 

Dec.  9.  1913.) 

1.  Cbiuinaz.  Law  (§  1052*)— QuisnoifB  Bs- 

THWABLX— DXCEFTIONS. 

Where  no  exception  was  taken  to  the  over- 
ruling  of  a  motion  for  a  coDtinuance,  the  paint 
la  not  teriewable  on  appeal,  though  the  motion, 
with  a  recital  that  it  was  overruled,  was  set 
forth  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  2669;  Dec.  Dig.  S  10&2.*] 

2.  Criminal  Law  (8  676*)— Numbeb  of  Wit- 

ITBSSBS— GBNESAI.  BEFUTATION— DlSOBEnOR 

or  Coma. 

The  general  reputation  of  a  witness  Is  a 
collateral  Issue,  and  the  trial  court  has  a  wide 
discretion  in  limiting  the  number  ot  witnesses 
who  may  testify  on  the  issue. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  1  1606;  Dec  Dig.  |  676.*] 

8.  OsiMiHAL  Law  (J  676*>— Nuifme  of  Wrr- 

NESSEH— OBNKBAI.  BEFUTATIOR— DlSCBBTIOIf 

OF  Court. 

Where  accused  produced  six  witnesses,  who 
testified  that  the  general  reputatloD  of  a  state's 
witness  for  truth  and  veracity  was  lutd,  and  the 
state,  in  rebuttel,  used  three  witnesses,  who 
testified  that  bis  general  reputation  wss  good, 
the  refusal  to  allow  accused  to  present  three 
additional  witnesses  to  testify  farther  on  the 
question  was  not  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1608;  Dec  Dig.  |  676.*] 

4.  HOHOIDS  (I  800*)  —  EIviDaiiOB  —  Sxx.f-Db- 

VKNSB — IITSTBnonONS. 

Where  accused  and  decedent  quarreled  over 
money  matters,  and  decedent  redsed  one  of  bia 
hands,  motioning  toward  accused,  asking  him 
to  leave,  whereupon  aoeused  drew  his  revolver, 
and  decedent  then  said  Cbat  accused  could  not 
scare  him,  and  accused  shot  decedent  diree 
times,  causing  his  death  In  about  15  minutes, 
and  there  was  evidence  that  accused  had  threat- 
ened decedent,  and  the  court  charged  In  sub- 
mitting self-defense  that  it  was  not  necessary 
that  the  danger  diould  have  been  actual,  but 
that'  accused  must  have  believed  and  have  bad 
reasonable  cause  to  believe  that  decedent  was 
about  to  take  his  life  or  do  him  some  great  bod- 
ily harm,  and,  in  determinlnE  whether  accused 
had  reasonable  cause  to  so  believe,  all  the  facts 
Aonld  be  considered,  the  refusal  to  charge  that, 
when  a  person  has  reasonable  ground  to  appre- 
hend that  some  one  is  about  to  do  him  great 
bodily  harm,  he  may  act  on  appearances,  was 


not  erroneous,  as  tin  charm  rim  snflHottiiT 
declared  tbs  &w  In  view  ox  nw  srldenee. 

[Ed.  Note.— For  odier  cases^  see  Homieide^ 
Cent.  Dig.  IS  014,  616-620;  822-680;  Dse.  Die 
{  800.*] 

C.  Hoiaonw  d  900*)— BrnnHoi— ImiBDO- 

TI0IT8. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  that  accused  shot  decedent  tiiree  times 
but  there  was  no  evidence  that  decedent  was  ad- 
vancing toward  accused  after  the  first  and  be- 
fore the  last  shot,  an  Instruction  that  if  accused 
shot  to  prevent  decedent  from  killing  him,  he 
had  a  right  to  shoot  and  to  keep  on  shoonlzir 
until  the  danger  or  apparent  danger  had  passed 
was  properly  refused  for  want  of  erideaoe  on 
which  to  base  it 

[Ed.  Note.— For  other  eases,  see  Homldde^ 
Cent  Dig.  H  614.  616-620^  622-680;  D«k  JUg. 
i  800.*] 

6.  Cbihikal  Law  ((  828*)— iMBTsnonoHs— 
Befusaz.  or  InsTBTTonoNS  Covebkd  bt 

GHABGB  GlVSN. 

It  is  not  error  to  refuse  a  requested  diarge 
fuUy  and  fairly  covered  by  tlie  instructicHu 

given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  2011 ;  Dec.  Dig.  1  829.*] 

7.  HouiciDX  (I  300*)  — Ettderok- iNsraiTC- 
noNs. 

Where  the  evidence  showed  tliat  decedwt 
had  been  drinking  heavily  for  some  time,  and 
had  threatened  accoaed,  and  had  been  convicted 
of  disturbing  the  peace,  an  instruction  that,  in 
law.  It  was  the  same  offense  to  kill  a  bad  man 
as  to  kill  a  good  one,  and,  though  a  jury  might 
believe  that  decedent  when  intoxicated  was  a 
bad  man,  that  fact  alone  did  not  jnstiUEy  accus- 
ed, was  not  erroneous. 

[flu.  Note.— For  other  cases,  see  Homicide, 
Cen^Diff.  U  614,  616-620,  622-630;  Dec  Dig. 

8.  HoHioiDB  (I  2S4*)  —  Etxdxhcb  —  Sum- 

CIKKCT. 

Evidence  fteld  to  sustain  a  conviction  of 
murder  in  the  second  degree, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  633-638;  Dec.  Dig.  {  254.*] 

Appeal  from  Circuit  Court,  Qhilatlan  Ooon- 
ty ;  John  T.  Moore,  Judge. 

James  B.  Miles  was  convicted  of  mnrder 
In  the  second  degree,  and  be  appeals.  Af- 
firmed. 

tJpon  an  Infoimatlffli  diargliM;  mvider  In 
tbe  ftnt  d^iee^  defendant  was  tried  In  the 
circntt  court  of  Ohrlatlan  connty,  Ma.  re- 
sulting In  Us  being  oonvicted  ot  mnrder  In 
the  second  degree,  and  Us  punlriunent  be- 
ing aencwed  at  10  yean  in  tiie  penttentUry. 
The  case  origins  ted  In  Tan^  connty.  Mo., 
but  was  removed  by  diange  of  jeavn  to  tlie 
dmdt  conrt  of  Christian  coontr*  Mo.  De- 
fttidant,  b7  vtvDer  sfeep^  appeals  fnun  Uie 
Jn^ment  of  eald  dtcolt  conrt 

The  stated  evidence  tends  to  prove  tbe  fol- 
lowing facts:  Defendant  shot  and  UUed  one 
Bnos  Bnsta,  at  about  S  o*cilo4±  p.  m.,  Janu- 
ary 4, 181%  at  Branson,  Taney  county.  Ma, 
where  bodi  the  d^mdant  and  Uia  deoeased 
Uved.  The  sbooUng  occurred  In  tiie  grocery 
store  and  meat  market  of  M.  U  Hefltn.  Up 
nntn  about  a  weA  i^lor  to  the  ehoottns, 
Rush,  the  deceased,  had  been  working  for 
said  Heflln  in  the  meat  maricet,  but  had  been 
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drlnUng  for  about  a  week,  and  had  qrdt  the 
employment.  Abont  an  hoar  before  the 
shooting,  deceased  went  Into  Heflin's  store 
and  again  applied  for  his  old  jraattlon,  and, 
upon  promising  to  cease  hla  drln&lng,  was 
again  employed,  his  work  to  begin  on  the 
foUowlzv  momliig.  About  6  p.  m.,  defendant 
came  to  the  door  of  Heflln's  grocery  store 
and  called  to  Bnsb,  saying:  "I  want  to 
qteak  to  yoa."  O^ereapon  deceased  went 
oot  of  the  store;  and  in  about  10  or  IB 
minutes  deceased  and  defendant  came  back 
Into  the  store.  Deceased  went  behind  the 
counter  on  the  south  side  of  the  store  and 
up  to  a  drawer,  behind  the  counter,  where 
envelopeB,  stationery,  and  waybills  were  i«pt 
He  pulled  out  the  drawer  and  closed  it  again, 
and  walked  back,  in  the  direction  that  he 
had  entered,  to  an  opening  between  the  ends 
of  the  two  counters.  Deceased  had  his  hands 
In  bis  pockets  and  leaned  back  against  the 
shelving  on  the  side  of  the  store.  Defendant 
then  spoke  to  deceased  about  some  money, 
which  he  claimed  the  deceased  owed  Mm, 
and  deceased  replied  that  be  would  never 
pay  it  At  this  point,  Mr.  Heflln  asked  de- 
fendant to  leave  and  not  cause  any  trouble, 
and  deceased  raised  one  of  his  hands,  mo- 
tioning toward  defendant,  saying:  "Go  on 
off,  we  don't 'want  no  trouble  in  here.  I  will 
never  pay  it"  Thereupon  defendant  drew 
his  revolver,  and  deceased  said:  "You  can't 
bluff  me,"  or  "You  can't  scare  me."  "I  am 
not  afraid  of  you  or  afraid  of  your  gun. 
Yon  can't  bluff  me."  Defendant  said:  *^ 
cant;  Ha,"  and  thereupon  shot  the  decreed 
three  times;  one  shot  entering  the  body  a 
short  distance  above  the  heart;  another  shot, 
a  short  distance  below  the  heart;  and  then 
the  defendant,  taking  one  step  toward  the 
door,  shot  the  third  time,  this  last  shot  strik- 
ing the  deceased  In  the  arm.  Deceased  died 
in  about  16  minutes,  as  a  result  of  the  bullet 
wounds.  Defendant  was  about  five  feet 
from  the  deceased  at  the  time  of  shooting. 
Mr.  Heflin  and  his  wife  and  a  Mr.  Carey 
were  eyewitnesses  to  the  shooting.  Mr.  Hef- 
lin further  testified  that  he  was  about  two 
and  <me-half  feet  from  deceased,  and  about 
six  fleet  from  defendant  at  the  time  of  the 
shooting,  and  that  deceased  made  no  attempt 
to  use  any  weapon  at  the  time  he  was  shot, 
and  that  deceased  was  unarmed  at  that 
time;  that  deceased  wore  An  overcoat  and 
had  one  hand  In  his  overcoat  po<^et  and  was 
leaning  back  against  the  shelving  at  the  time 
he  was  shot;  that  a  person  In  front  of  the 
counter  could  not  see  the  drawer  which  de- 
ceased had  manipulated  just  before  the  shoot- 
ing ;  that  there  was  no  gun  In  the  drawer  at 
the  time.  About  two  days  befqre  the  shoot- 
ing Mr.  Heflin  had  taken  a  revolver,  which 
was  used  about  the  meat  market  for  the 
porpoee  of  kUUog  cattle,  and  hidden  the 
same,  In  a  sack  of  nuts,  about  five  feet  ^m 
the  place  where  deceased  was  shot ;  that  a 
few  days  before,  the  deceased  had  taken  the 
revolver  fxom  the  place  where  It  was  tanaw- 


ly  kept  and  was  In  the  act  of  going  across 
the  street  to  get  some  cartridges  when  he 
was  arrested  for  disturbing  the  peace;  and, 
On  the  day  of  the  shooting,  deceased  plead 
guilty,  In  the  Justice  couit,  to  the  above 
charge,  and  paid  a  flue,  a  part  of  which  fine 
Mr.  Heffln  had  paid.  Heflin  testlfled  that  he 
hid  the  gun.  In  the  sack  of  nuts  so  that  de- 
ceased could  not  get  It  and  Heflin  be  called 
upon  to  help  pay  another  fine.  The  pistol 
was  found  In  the  sack  of  nuts  after  the 
shooting.  Mis.  Befiia  testlfled  that  after 
deceased  opened  the  drawer  and  came  back 
to  the  op«ilng  between  the  counters,  deceas- 
ed and  defendant  began  quarreling  about 
some  money  that  one  owed  the  other,  and 
that  the  deceased,  in  a  loud  tone,  said  to  the 
defendant:  "You  get  out  of  here,  sir."  That 
thereupon  defendant  drew  his  pistol,  and  de- 
ceased said,  "I  am  not  afraid  of  yon ;  I  am 
not  afraid  of  your  gun;"  and  thereupon  de- 
fendant shot  deceased,  and  she  became 
frightened  and  ran  out  the  ba^  door  of  the 
store,  and  did  not  see  what  occurred  after 
the  first  shot  J.  W.  Bennett  testified  that 
be  was  In  Hefiln's  store  about  40  minutes  be- 
fore the  shooting,  and  heard  a  conversation 
between  the  defendant  and  Andy  Eversole, 
in  which  Bversole  told  defendant  that  de- 
ceased was  going  to  have  defendant  "pulled 
for  bootlegging  whisky,"  and  that  defend- 
ant started  out  the  door  and  said:  "I  wlU 

whip  that  D       of  a  b  foi  that"  John 

Humphries,  a  groceryman,  testlfled  that  about 
a  week  before  the  killing,  defendant  told  him 

he  would  "whip  the  s  of  a  b  when 

his  hand  got  well,"  because  Bush  had  had 
him  indicted  for  selling  whisky.  George  Bex- 
ry  testlfled  that,  about  30  minutes  before  the 
shooting,  defradant,  with  a  pistol  In  his 
hand,  was  in  a  nearby  barber  shop,  and  said 
that.  If  Rush  fooled  with  him,  he  would  whip 
him  when  his  hand  got  well,  If  not  before. 
O.  T.  Thurman  testified  that,  a  short  time 
before  the  killing,  defendant  came  into  the 
barber  shop,  took  a  pistol  out  of  a  drawer 
and  put  It  In  his  belt,  and  left  the  barber 
shop;  that  later  he  saw  def«idant  call  de- 
ceased out  of  Heflln's  store  and  saw  deceas- 
ed and  defendant  go  out  of  the  store  and  In 
a  few  minutes  return  to  the  store,  and,  a 
short  time  thereafter,  he  hedM  a  shot  and 
turned  and  walked  up  dose  to  the  store,  and 
saw  defendant  fire  the  last  two  shots.  Wil- 
liam Stark  testified  that  defendant  said,  on 
the  afternoon  of  the  shooting,  "I  will  whip 
him  (Rush)  before  the  sun  goes  down."  Hen- 
ry Lewallen  testified  that,  about  an  hour  be- 
fore the  shooting,  defendant,  In  referring  to 
the  deceased,  said  he  was  "goli^  to  shoot 

that  B        of  a  b  —  so  high,  before  the 

sun  goes  down,  that  he  will  never  come  down, 
and  yon  see  if  I  d<m*t"  E.  8.  Pelton  testi- 
fied that  defendant  as  he  came  out  of  Hef< 
lln's  store  Just  after  the  sboottai^  said:  **H» 
can't  run  no  bluff  on  me." 

Defendant  testified,  in  his  own  behalf,  as 
toUows:  "On  Uw  4t&  day  of  January,  1012^ 
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about  6  o*dodt  In  ttw  maiSas,  or  half  past 
S,  I  started  to  go  liome  for  sqpper,  and  I 
was  Bolng  b7  Bfajor  HeflJn's  after  some  but- 
ter, and  going  1^  Hr.  Fatterwrn's  to  pajr 
some  of  what  I  owed,  and,  when  I  got  down 
to  Mr.  Trontman's  store,  Hr.  Bnsh  ms  stand- 
ing  talking  to  somebody  on  the  porch,  and 
I  says,  'iSr.  Bnsh,  I  want  to  see  yon  when 
yoa  get  throng ;'  and  stosped  between  the 
two  buildings,  and  he  says,  'AU  right;'  and 
they  talked  a  second  or  two,  and  Mr.  Bush 
came  where  I  was,  and  this  fellow  walked 
down  the  street,  and  I  say^  'How  did  yon 
come  out  with  the  trialf  and  he  says,  *I 
plead  gnUty,  and  It  cost  me^;'  and  I  says, 
•Mr.  Bosh,  I  owe  BCr.  Fattezscm  a.  UtUe  Mil, 
and  they  are  wanting  th^  money,  and  I 
wonid  lUce  for  you  to  pay  me;*  and  he  says, 
'Yes,  come  into  Major  lOeflln's  and  I  will 
pay  yon;'  and  we  went  down  and  wuit  In 
and  he  went  behind'  the  counter,  and  I 
thou^t  was  pulling  out  the  drawer  to  get  Uie 
money,  and  he  put  this  hand  upon  the  diow- 
case,  and  put  this  hand  (Indicating  to  right 
hand)  on  the  draww  and  pulled  it  out,  and 
he  put  his  hand  this  way  In  his  pocket  and 
tamed  round  and  says,  'Bee  Uiat  door,'  and 
I  BKya,  'Tea,  sir;'  and  he  says,  'Get  ontT 
and  I  says,  *What  do  you  meanT  Yon  said 
yon  would  pay  me  that  fUUf  if  I  would  come 
in  here;  now,  why  don't  you?  and  he  says, 
*I  pay  yon  nothing,  you  get  out;'  and  he 
started  to  draw  his  gnn,  and  I  says,  'Don't 
do  that,  Bush,  don't  do  that;'  and  drew  my 
gun,  and  when  he  saw  my  gun  he  saya,  *You 
can't  bluff  me;  yon  cant  scare  me;'  and  I 
says,  *I  know  I  cant,  but  don't  pull  your 
gun  <ni  me;*  and  then  he  striped  a  stflp  or 
two  and  started  to  pull  Us  gun,  and  I  flred 
twice  and  then  I  stepped  east  one  step  and 
flred  once  more  and  walked  out" 

Defendant  farther  testlfled  ttiat  he,  at  no 
tlm^  made  any  threats  to  Ull  deceased;  that 
be  knew  the  deceased  had  made  an  attempt  to 
flle  GomiOaint  against  bim  fbr  sdUng  whisky; 
that  he  flred  the  flrst  shots  while  holding  the 
revolTer  down  at  his  sid^  and  that  he  shot 
because  he  thought  the  deceased  was  going 
to  kill  him.  Defendant  testlfled  that  he  had 
heard  of  deceased's  threats  against  him,  but 
paid  no  attention  to  them,  and  thou^t  de- 
ceased was  too  good  a  frloid  to  make  an  at- 
tempt  to  carry  out  the  threats. 

OVbet  teetiUnouy  In  b^alf  of  the  defendant 
waa^  In  substance,  as  follows:  Wash  Carey 
testified  that  he  was  in  Heflin's  store  at  the 
time  of  the  shooting,  and,  after  the  de- 
ceased had  gone  to  the  drawer  and  back  to 
the  opening  between  the  two  ooonters,  de- 
fendant demanded  an  amount  of  money  from 
the  deceased;  the  deceased  braced  himself 
up  in  front  of  the  defendant  and  told  de- 
fendant that  he  wasn't  afraid  of  bIm  and 
that  he  dldnt  have  him  blnfled;  that  he  did 
not  see  the  deceased  making  any  motion 
with  the  hand  that  he  had  in  his  pot^et  bnt 
saw  the  deceased  motioning  defendant  out  of 
the  store  with  the  other  hand,  and,  at  about 


this  tboB,  defondant  drew  his  gun,  and  de- 
fendant said.  "Dont  do  that,  dont  do  that; 
Bush"  (Mr.  Heflln  and  wife  teirtllled  that 
they  did  not  hear  deceased  make  the  state- 
ment), and  immediately  aftenrards  flred  the 
first  shot  at  the  deceased.  Witness  did  not 
see  the  other  shots,  <m  account  of  being 
occupied  In  hewing  Mrs.  HttUn  out  of  tlie 
store.  Ben  Oarson  testlfled  that;  about  a 
week  before  the  killing,  be  saw  Bnsh  In 
Heflin's  meat  maxfcet,  and  Bush  said  that  he 
did  not  think  d^mdant  was  a  law-iUiiding 
dtUoD,  and  he  did  not  want  that  kind  of  a 
man  to  undertake  to  arrest  him,  and  that  ft 
he  did  undertake  it;  "one  or  the  ottm  would 
get  his  lights  pnt  ont^;  and  that  deceased 
pulled  a  terolTsr  out  of  a  drawer  bdilnd  tike 
counter  and  said:  *Tba.t  is  my  idd  stand-by,** 
and  made  motions  with  his  hands  and  arms 
and  stated  that  MUes  ''couldn't  face  him 
with  them  thingi;''  and  that  "be  was  a  little 
Ut  bandy  with  bis  fists.**  Andy  Brersole 
testlfled  tbat,  on  the  day  of  the  killing,  he 
had  a  talk  with  the  deceased  on  Heflin's 
ponib,  and,  in  discussing  the  fine  which  tlu 
deceased  had  Just  paid,  witness  said  to 
deceased,  "TbU  wiU  be  a  Utile  hard  oo  the 
whisky  men's  businessf  and  deceased  re- 
plied, 'Ton  are  d  right,  it  Is  a  starter.** 

At  about  that  time,  defaidant  passed,  and 

deoeaaed  said:  "We  wiU  get  tbat  s  of  a 

b  before  night"  About  an  boor  before 

the  shootiiv,  witness  told  defendant,  what 
deceased  bad  said.  Robert  Maddox  testified 
that  about  an  hour  before  the  shooting  oc- 
curred, he  beard  deceased  say,  concerning  the 

defendant:  "I  am  going  to  kill  that  s  of 

a  b  befcne  night;"  15  minutes  later  wit- 
ness told  defendant  what  Bosh  had  said. 
Bllzabeth  Sdmeller  testified  that  aerecnl 
days  before  the  kUllng,  she  was  In  Bnmson 
and  passed  Bnsh  and  his  wife  on  the  street 
and  heard  Bush  ssy:  "I  am  going  to  kill 

every  d        man  in  Branscm;  tbat  d  

s  of  a  b-^  of  Jim  Miles  the  first  one; 

If  I  had  got  the  cartridges,  I  would  have 
kUled  blm  this  erening."  Six  witnesses  tea- 
tlQed  that  the  goieral  reputation  ot  wUness; 
Henry  Lewallen,  for  truth  and  veracl^.  In 
the  conmmnity  In  which  he  lived,  was  bad. 
Three  witnesses  testified  that  the  reputation 
of  the  deceased  for  being  orerbearlng,  quar- 
relsome, and  daiverous  was  bad;  one  of  said 
witnesses  saying  that  deceased  was  all  right 
when  he  was  aober.  Oecil  Snapp,  the  son  of 
the  Justice  of  the  peace  before  whom  de- 
ceased plead  guilty  for  peace  dlstnihance  on 
the  morning  of  the  day  of  the  klllinib  te^- 
fled  that  he  was  in  bis  father's  office  wtara 
deceased  was  settling  the  dlstarbance  case, 
and  that  deceased  was  drunk  tiiat  day  and 
had  a  revolrer  or  something  that  looked  like 
a  revolver  In  his  hip  pocket;  tbat  it  might 
have  been  a  whisky  bottle,  and  that  deceased 
threatened  to  kill  the  defendant  and  tiiat 
witness  communicated  that  fact  to  defendant 
and  told  him  to  be  on  his  guard. 
The  state  (^ered  the  f  oUowtng  testinMiny 
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In  T^attal :  Uary  Breeden  testified  tbat  she 
saw  tbe  defendant  and  deceased  come  oat  of 
Heflln'B  store  about  10  or  15  mtnatea  before 
the  shooting  occurred.  Mrs.  Hash,  wife  of 
deceased,  testified  that  she  had  never  beard 
her  husband  make  any  threats  against  the 
defendant,  and  that  the7  were  friends,  as  far 
as  she  knew.  She  denied  that  she  and  de- 
ceased passed  Mrs.  Schneller  In  front  of  the 
postoffice,  and  denied  that  her  husband  made 
the  threat  mentioned  by  Mrs.  Schneller.  G. 
B.  Wilson,  prosecuting  attorney,  testified 
that  he  was  In  the  Justice's  office,  when 
the  deceased  was  settling  up  the  disturb- 
ance case,  on  the  day  of  the  kUllng,  and 
that  Rush  made  no  threats  there  agalust  the 
defendant,  and  that  Bash  was  drlnkii^  some 
and  was  "in  good  fis^tlng  trim"  when  the 
witness  left  Branson,  on  the  afternoon  of  the 
shooting.  The  state  then  Introduced  three 
witnesses  testifying  to  the  good  reputation 
for  truth  and  veracity  of  witness  Henry 
Lewallen.  The  defendant  then  ottered  three 
other  witnesses  to  testify  to  the  bad  reputa- 
tion of  tlie  witness  Henry  IJewallen;  bat 
they  were  not  permitted  to  testify,  by  the 
circuit  court,  on  the  ground  that  six  wit- 
nesses had  already  been  sworn  and  testified  on 
tbat  point,  in  behalf  of  the  defendant 

G.  A,  Watson,  of  Springfield,  G.  W,  Tbom- 
berry,  of  Galena,  G.  Purd  Hays,  of  Ozark, 
and  Bobt  Thomberry,  of  Eva,  for  appellant. 
John  T.  Barker,  At^.  Gen.,  and  Thomas  J. 
Higgs,  Asst  Atty.  Gen.,  for  the  State. 

WILLIAMS,  G.  (after  stating  tbo  tacts  aa 
«boTe).  [1]  I.  Ajiipellant  contrads  that  the 
^drcnlt  court  erred  in  orermllng  his  ai^U- 
«atlon  for  a  oontlnaance.  The  motion  for  a 
continuance,  together  with  a  recital  that  Oie 
court  overniled  the  same,  is  pn^erly  set 
fbrth  In  the  bill  of  exceptlona;  bat  nowhere 
in  the  bill  of  excQpOons  does  it  ajvear  that 
an  vrcepOon  was  saved  to  the  action  of  the 
«onrt  thereon.  The  point  is  therefore  not 
properly  raised  for  appellate  review.  State 
T.  Prather,  136  Ho.  20,  87  S.  W.  805,  and 
cases  therein  dted. 

[2. 3]  IL  Witness  Lewallen  testUled  for  the 
state,  as  to  threats  made  by  defendant  upon 
tbM  life  of  deceased.  Defendant  produced  six 
witnesses,  vrtio  testified  that  the  general  rep- 
ntatifm  of  the  witness  for  truth  and  veracity, 
was  bad;  three  of  said  vritnesses  testified 
about  his  general  reputation  at  Branson,  and 
three  about  his  general  reputation  while  he 
resided  at  Springfield.  Later  the  state.  In 
rebuttal,  used  tliree  witnesses,  who  tratlfied 
that  the  general  reputation  of  Lewallen,  In 
that  regard,  was  good.  The  defendant  there- 
after offered  three  additional  witnesses  to 
testU^  farther  concerning  the  general  repu- 
tati(Hi  of  said  witness,  and  the  trial  court  re- 
fused to  allow  the  three  additional  witnesses 
to  testify,  assigning,  as  reason  therefor,  that 
defendant  had  used  six  witnesses  for  that 
purpose.   Appellant  contends  that  this  con- 
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stltuted  error.  The  general  reputation  of  the 
witness  Lewallen  was  a  collateral  issue  In 
the  ca8&  The  trial  court  Is  and  should  be 
allowed  a  rather  wide  discretion  In  limiting 
the  number  of  witnesses  that  may  testify 
on  such  Issnes.  Railroad  v.  Aubuchon,  199 
Mo.  352.  loc  dt  360,  97  S.  W.  867,  9  L.  R.  A. 
(N.  3.)  426, 116  Am.  St  Rep.  499,  8  Ann.  Cas. 
822;  State  v.  Lamb,  141  Mo.  298,  42  S.  W. 
827.  It  Is  not  apparent  that  the  trial  court 
abused  its  discretion,  in  tbat  r^ard,  and  the 
point  Is  ruled  against  appellant 

[4]  III.  Appellant  next  contends  that  the 
court  erred  In  refusing  to  give  his  Instruc- 
tion A  which  in  part  declared  that,  when  a 
person  has  reasonable  ground  to  ai^rehend 
that  some  one  Is  about  to  do  htm  great  bodi- 
ly harm,  etc.,  "he  may  act  upon  appearanc- 
es," etc.  Instruction  XIII,  given  by  the 
court,  fully  covered  the  law  of  self-defense 
and,  as  to  the  above  point  told  the  Jury 
that  it  was  not  necessary  that  the  danger 
should  have  been  actual,  etc.,  but  that  the 
defendant  must  have  believed  and  also  had 
reasonable  cause  to  believe  that  said  Rush 
was  about  to  take  bis  life,  or  do  him  some 
great  bodily  harm;  and  that,  in  determining 
whether  defendant  had  reasonable  cause  to 
so  believe,  they  should  take  In  consideration 
"all  the  facts  and  circumstances  given  in 
the  case."  This  sufficiently  declared  the 
law  of  self-defense  on  that  point,  under  the 
evidence  of  the  case. 

[6]  Appellant's  refused  Inatmctton  D  de- 
clared that,  if  "defendant  shot  to  prevent  the 
deceased  from  killing  him  or  doing  him  some 
great  bodily  harm,  then  defmdant  had  a 
ri^t  to  shoot  and  keep  thooUntf  until  such 
danger,  or  apparmt  danger,  had  passed,  or 
ceased.  Api>ellnnt  insistB  tliat  deceased  was 
on  his  teet  and  adrandi^  toward  defend- 
ai^  when  the  last  shot  was  fired,  and  that 
this  Instruction  diould  bare  been  given.  A 
careful  examination  of  the  evidence,  how- 
ever, ftUls  to  disclose  any  evidence  tending  to 
show  that  deceased  was  advancing  toward 
defendant,  after  the  first  shot  and  before  the 
last  shot  was  fired;  and  fJiere  was  therefore 
no  evidence  ap<m  which  to  base  such  an  in- 
struction. 

[8]  Appellant's  refused  Instruction  B  de- 
clared the  law  with  reference  to  the  pre- 
sumption of  deftodant^s  innocence;  bat  that 
matter  was  fully  and  fairly  covraed  by  In- 
straction  III,  given  on  behalf  of  the  state. 

[7]  Appellant  next  contends  that  Instruc- 
tion No.  VI,  given  by  the  court,  was  errone- 
ous. Said  Instruction  is  as  follows:  "The 
Jury  are  instructed  that  in  law  it  is  the 
same  offense  to  kill  a  bad  man  as  It  is  to 
kill  a  good  man,  and  although  the  Jury  may 
believe  from  the  evidence  tbat  deceased, 
when  intoxicated,  was  a  bad  or  quarrelsome 
man,  this  fact  alone  will  not  Justify  or  ex- 
cuse the  defendant  for  the  UlUng  of  the  de- 
ceased." 

While  it  was  not  necessary  tliat  the  above 
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Instrnctlon  abonld  hare  been  gtm,  yet  It 
ooataliu  a  correct  dedaratton  of  law,  and, 
under  the  evidence  In  the  case,  waa  not  Im- 
iwopor.  The  identical  instruction  was  ap- 
proved by  this  conzt  in  State  t.  Hardy,  95 
Ho.  4S0,  lo&  dt  4S7,  8  8.  W.  416. 

[I]  We  lia-ra  car^Collr  examined  the  en- 
tire record  of  the  ease,  The  evidence  was 
amply  Boffident  to  na>p(»rt  and  Jnatuy  the 
verdict  of  the  Inxy;  the  Inetmctlona  folly 
and  fairly  declared  the  law  applicable  to  the 
facts  in  the  caae,  and  It  appears  tliat  the 
defendant  has  had  the  privilege  of  a  fair 
and  impartial  trial. 

The  Jodgmmt  Is  afflrmed. 

ROT,  O.,  concurs. 

PER  CURIAM.  The  above  iqdnion  by 
WILLIAMS,  C.  Is  adopted  as  tbn  opinion 
of  the  court  All  the  Judges  concur. 


STATE  T.  ROGERS. 

(Supreme  Court  of  AflsBouri,  Division  No.  2. 
Dec.  9,  1918.) 

1.  Cbdciitjx  Law  a  1092*)— Bnx  or  Bxobf- 

noNe— Tm  to  btij— Statutbb. 

Rev.  St  1909,  |  6245,  provided  that  ex- 
eeptloDB  in  criminal  cases  might  be  taken  as 
provided  by  law  in  dvil  cases,  and  that  bllla 
of  exception  ihould  be  settled,  signed,  aod  filed 
as  "now"  allowed  by  law  in  civil  actions.  Sec- 
tion 2029,  defining  such  procedure  In  dvil  cas- 
es, was  repealed  by  Laws  191L  p.  1S9,  provid- 
ing new  rules  for  the  filing  of  bills  of  excep- 
tions. Defendant  was  convicted  December  9, 
1912,  granted  an  appeal  the  same  day,  and 
given  nntil  April,  1913,  to  file  a  bill  of  excep- 
tions but  did  not  file  it  until  August  2,  1918, 
after  the  term  during  which  the  appeal  was 
granted  had  expired,  but  which,  however,  was 
settled  and  signed  by  the  trial  judge  and  fil- 
ed. Held  that,  while  a  reference  statute  spedf- 
icaQ;  designating  the  provision  which  it  makes 
a  part  of  itself  will  not  be  changed  or  modified 
by  any  sabsegaent  change  in  vxt  statute  re- 
ferred to.  yet,  where  it  pertains  only  to  a  mode 
of  procedure  and  refers  generally  to  some  prac- 
tice statute,  It  U  affected  by  any  change  or 
amendment  In  such  statute,  and  that,  as  the 
bill  was  filed  within  the  time  allowed  hy  the 
amendment,  it  was  timely. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |l  2808,  2829,  2834-2861, 
2919;  Dee.  Dig.  1 1092.*] 

2.  GannNAL  Law  (8  364*)— Bbs  Gbsta— Dko- 
uBATions  or  Aooubbd  Asm  Gbxub. 

Id  a  prosecution  for  murder,  evidence  that 
after  accused  returned  home  and,  within  a  few 
minutes  after  the  shooting,  he  took  down  a 
shotgun,  loaded  it,  and  stated  that  he  would 

go  back  and  kill  every  d  d  one  of  them  was 

admissible  as  a  part  of  the  res  gestn. 
[EkL  Note.— For  other  cases,  see  Oriminal 

D^*  Sf "S'sSJ^  B^^-^ • 

8.  GazuiNAL  Law  (i  811*)— TBUir-IneiBUc- 
TiONs— Weioht  of  Evidence. 

In  a  trial  for  murder,  where  declaradons 
of  defendant  shortly  after  the  shooting  that  he 
would  kill  all  the  family  were  received,  an  In- 
struction that  anything  deceased  said  after 
shooting  deceased  to  the  effect  that  be  had  a 
notion  to  go  back  and  kill  the  whole  d  d  out- 


fit was  admisdble  ouly  as  showing  the  condi- 
tion of  his  mind  at  that  time,  and  that  wheth- 
er it  had  any  weight  on  that  point  waa  for  the 
jury  to  determine,  was  erroneous  as  dntflng 
out  a  part  of  the  evidence. 

[Ed.  Note.r-For  other  eases,  see  GrlBdaal 
Law,  Gent  Dig.  H  1787. 1989^^^72;  Dee.  IHg. 

4.  CsnoifAL  Law  (I  TOO*)— Tam*— Biia«k» 

or  PBOBECUnNO  Attobhbt. 

In  a  trial  for  murder,  where  the  homidde 
was  dearly  proven,  the  prosecuting  attorney's 
remark,  "Men,  It  would  be  a  disgrace  for  you 
to  acquit  the  defendant  nnder  the  testbnoay/* 
was  proper  argument 

[Ed.  Note.— For  other  cases,  see  Grindnal 
Law,  Cent  Dig.  H  1670,  1671;  Dec.  Dig.  { 
720.*] 

Walker,  J.,  dissenting.  Farls,  dissenting 
in  psrt 

Appeal  from  Gircult  Court,  Dunklin  Coun- 
ty;  W.  S.  a  Walker,  Jndgeu 

Floyd  H.  Refers  was  convicted  of  man- 
slaughter, and  he  appeals.  Revueed  and  re- 
manded for  new  trial. 

Charged  with  murder  and  ctmvlcted  of 
manalanghter,  d^endant  appeals  from  a  judg- 
ment of  the  drcult  court  of  Dnnklin  county 
fixing  his  punishment  at  two  yeara  in  tlie 

penitentiary. 

Defendant  diot  and  killed  one  A.  J.  Levins 
at  a  farm  occupied  by  Thomas  Walls,  In 
Dunklin  county,  on  Sunday,  June  23,  1912. 
The  circumstances  surrounding  and  leading 
up  to  this  tragedy  were  as  follows: 

In  the  early  part  of  the  year  1912,  the 
defendant  was  hired  to  Thomas  Walls  as  a 
farm  hand.  The  family  of  Walls  consisted  of 
his  wife,  stepdaughter,  and  three  sons,  Elmer. 
Jadi,  and  Tommie,  all  grown,  or  nearly 
grown.  Thomas  Walls  will  hereafter  be  re- 
ferred to  as  Walls,  Sr. 

A  courtship  sprang  up  between  defendant 
and  the  stepdaughter  of  Walls,  Sr.,  which  re- 
sulted In  their  marriage  about  six  weeks 
before  the  tragedy.  Walls,  Sr.,  was  very 
much  displeased  at  the  marriage,  and,  on 
account  of  the  fact  that  they  were  not  wel- 
come at  the  Walls  home,  defendant  and  his 
wife  went  to  board  with  one  T.  A.  Blanken- 
shtp,  who  resided  some  200  yards  from  the 
Walls  home.  After  the  departure  of  defendant 
from  the  home  of  Walls,  Sr.,  one  A.  J.  Lev- 
ins (sometimes  referred  to  in  this  opinion  as 
"Bub")  was  employed  to  take  hla  place  aa  a 
farm  hand. 

On  the  day  of  the  tragedy  one  Dora  Ste- 
vene  paid  a  visit  to  the  Walls  family.  She 
is  a  niece  of  Walls,  Sr.,  and  waa  at  that  time 
engaged  to  marry  Lovtna,  the  hired  hand.  In 
going  to  town  to  meet  her,  Walls,  Sr.,  Elmer 
Walls,  and  Lovlns  each  procured  a  quart 
of  whisky,  of  which  Levins  and  Walls,  Sr., 
partook  quite  freely.  During  the  day  defend- 
ant and  his  wife  came  along  the  road  by  the 
home  of  Walls,  Sr.,  and  he  invited  them  into 
his  house.  This  was  the  first  time  Walls,  Sr., 
had  shown  a  disposition  to  be  friendly  with 


*Vor  oUmt  csaei  sm  saDM  tople  and  ssctloa  NVHBBB  tn  Dw.  Die.  A  Am.  Dig.  Ksy-No.  Serlts  A  Rsp'r  Isdtxw 


Digitized  by 


Google 


Mo.) 


STATB  r. 


BOOEBfl 


771 


them  since  their  marriage.  They  accepted 
the  InTitatlon  and  remained  there  until  qnlta 
late  in  the  afternoon. 

Walls,  Sr.,  LoTins,  and  defendant  took  eer- 
eral  drinks  of  vrtiisky  together  daring  the 
day,  and,  when  night  drew  near.  Walls,  Sr., 
and  LoTlns  were  quite  dnink,  and  defendant 
was  partially  drank.  At  one  time  daring 
the  afternoon  WaUs,  Sr.,  proposed  to  de- 
fendant and  LoTlns  that  they  kiss  all  the 
women  preset.  Walls,  Sr.,  did  kisa  defend- 
ant's wife  (his  stepdaughter),  and  defendant, 
kissed  Dora  Stevens;  bat  If  this  taddent 
caused  any  friction  or  111  will  between  the 
parties  It  does  not  appear  In  the  evidence. 

Defendant  and  his  wife  returned  to  Blank- 
enahlp'B  (where  they  were  boarding).  After 
their  departure  Walla,  Sr.,  and  Lovins  decid- 
ed to  attend  a  church  service  which  was 
being  conducted  near  by.  Dora  Stevens,  be- 
lieving that  If  they  attended  church  In  their 
t^en  drunken  condition  they  would  get  Into 
trouble,  tried  to  dissuade  them  from  going, 
but  f&lllng  in  that  efTort  she  sent  Jack  Walls 
to  request  defendant  to  come  back  to  the 
Walls  home  and  help  keep  the  drunken  men 
away  from  church.  She  testified  that  she 
thought  defendant  could  exert  a  greater  In- 
fluence over  Walls,  Sr.,  and  Lovlns  than  any 
one  else.  Pursuant  to  this  request,  defend- 
ant placed  a  revolver  in  his  pocket  and  re- 
turned to  the  Walls  home.  On  arriving 
there  he  found  Walls,  Sr.,  very  angry  over 
the  alleged  tact  that  somebody  had  stolen  his 
whisky.  Deflendant  asked  Lovlns  and  Elmer 
Walla  who  took  the  old  man's  whisky,  where- 
upon Lovlns  replied:  *nrou  would  not  ac- 
cuse me  of  stealing  would  your'  Defend- 
ant replied:  "Some  of  you  took  it,  and  U 
you  will  give  it  to  him,  or  give  blm  a  drin^ 
he  will  get  quiet**  This  remark  seemed  to 
anger  Lovlns  very  much,  and  he  Immediately 
began  swearing  and  threatening  to  whip  de- 
fendant unless  lie  **took  it  back.**  Up  to 
ttils  vo^t  there  was  no  conflict  In  ttie  evi- 
dence. Some  of  tbe  state's  witnesses  testi- 
fied that  Lovlns  struck  defendant  on  the 
back  with  his  hand  and  stated  that  defend- 
ant or  he  (Lovlns)  wonid  get  a  whipping  unr 
less  defendant  took  back  what  he  had  said. 
Defendant  became  angry  and,  drawing  his 
revolver,  tlireatoied  to  shoot  Lovlns.  Lovlns 
continued  to  swear  and  make  a  dlsturbanceh 
whereupon  defendant  proposed  to  one  of  the 
Walla  hoys  that  diey  procure  clubs  and  beat 
Lovlns  to  death.  Lovlns,  according  to  the 
state's  evidence,  kept  on  quarreling,  swear- 
ing and  challenging  defendant  to  fl^t,  un- 
til defendant  ■shot  him  twice;  Oie  aeocmd 
shot  producing  almost  Instant  death.  The 
state's  evidence  further  tends  to  prove  that 
Lovlns  was  entirely  unarmed  and  was  only 
seddng  a  flat  fight  or  ordinary  battery  with 
defendant. 

After  the  shooting  defendant  walked  to 
the  home  of  Blankenshlp,  200  yards  away, 
put  np  the  revolver,  and  took  down  a  shotgun 
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and  loaded  it,  and,  on  being  asked  by  Blank- 
enshlp what  he  was  going  to  do,  replied: 

"Go  back  and  kill  every  d  d  one  of  them." 

Blankenshlp  took  the  gun  away  from  defend- 
ant, and  he  then  remained  at  Blankenshtp's 
until  arrested  some  hours  later.  On  the  part 
of  the  defendant  there  was  slight  evidence  of 
a  secret  plan  between  Walls,  Sr.,  and  Lovins 
to  assault  defendant. 

Within  a  few  minute  after  Lovlns  was 
killed,  Walls,  Sr.,  was  heard  to  say  that  de- 
fendant would  be  sent  to  the  penitentiary 
for  15  or  20  years,  and  that  he  would  "get 
shet"  of  him  for  that  length  of  time  at  least 

Defendant,  testifying  in  his  own  behalf, 
stated  that  it  was  almost  dark  when  Jack 
WaUs  came  to  Blankenshlp's  and  told  him 
that  Walls,  Sr.,  and  Lovlns  were  angry,  and 
that  Dora  Stevens  and  Mrs.  Walls  wanted 
him  to  come  down  to  the  Walls  home ;  that 
they  thought  he  (defendant)  could  do  more 
with  them  than  any  one  else.  Defendant 
promised  to  go  down  there  In  about  16  min- 
utea  Before  starting  down  to  Walls'  a  "cu- 
rious feeling"  came  over  him  and  he  armed 
hlms^  with  a  revolver.  That  Walls,  Sr., 
had  made  threate  against  him,  and  that  he 
"had  no  reason  to  know  but  what  he  meant 
It"  That  on  his  arrival  at  the  Walls  home 
he  inquired  of  Mrs.  Walls  what  she  wanted 
with  him.  She  replied  that  she  did  not 
want  anything,  and  that  If  she  had  known 
that  he  was  coming  she  would  have  told 
him  not  to  come,  but  she  did  not  inform  him 
that  there  was  any  danger  at  hand.  He 
further  testified  tl^t  he  told  Lovlns  and 
Blmer  Walls  to  get  Mr.  Walls'  whisky  and 
give  him  some  and  he  would  be  all  right 
whereupon  Lovins  pulled  off  his  coat  and 
started  toward  defendant  but  was  stored 
by  Tommle  Walls.  Walls,  Sr.,  hearing  the 
loud  talking,  came  out  of  the  house  and  in- 
quired about  the  trouble.  Tomnile  Walla  re- 
plied :  "Nothing,  only  Bub  (meaning  Lovins) 
Is  out  here  cutting  up^"  Walls,  Sr.*,  then  re- 
marked that  he  would  see  "that  no  one  run 
over  Bub."  Defendant  told  Walls,  Sr^  that 
it  was  "an  settled,"  whereupon  he  (Walls, 
Sr.)  went  off  In  the  dlrectltm  Lovins  had 
gone.  That  Mrs.  Walls  affsln  suggested  that 
defendant  go  home,  and  he  had  walked  to 
the  edge  of  tbe  porch  when  Walls,  Sr.,  and 
Lovlns  again  came  oa  tile  scene.  Walls,  Sr., 
seized  defendant  and  pushed  him  off  the 
porch  and  pulled  him  around,  facing  Lovlns, 
saying  at  the  time,  "That  has  to  be  settled." 
That  Lovins  cnised  defendant  and  siOd.  "You 
have  got  to  take  it  back."  That  Walla,  Sr., 
slapped  Lovins  on  the  back  and  said,  "I  will 
stay  with  you."  Defendant  stated  that  It 
was  growing  daA  and  he  walked  back  10  or 
12  steps  to  keep  out  of  the  way  of  Lovlns, 
Walls,  Sr.,  and  Ehner  Walls,  all  three  of 
whom  pursued  him;  that  he  would  have  run 
but  could  not  on  account  of  a  stove  and  wood 
pile  which  were  behind  him;  that  he  then 
drew  his  revolver  and  warned  them  two  or 
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thiee  ttmes  to  stop;  (hat  WaUa^  Be,  and  his 
son,  Blmer  Walls,  fell  back,  but  Lovlas  kept 
coming  on  with  vrbut  appeared  to  be  a  knife 
in  bis  hand  and  grabbing  at  defoidant's  pis- 
tol. He  (defendant)  then  fired  the  fatal  shot, 
beliering  that  it  was  necessary  to  do  so  to 
save  his  life.  After  the  shootlDg  defendant 
started  home  and  some  one  called  to  him  to 
stop.  He  looked  back  and  saw  Walls,  Sr., 
come  OQt  on  the  porc^  of  his  bouse  with  a 
shotgon  In  his  hands. 

Fort  ft  Zimmerman,  of  Kennett,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  W. 
T.  fiutherfbrd,  Asst  Atty.  Qen.,  for  the  State. 

L  Bill  of  Exceptions. 

BROWN,  P.  J.  (after  stating  the  tacts  as 
aboTe).  £1]  The  Attorney  General  allies 
that  defendant's  MU  of  exceptions  is  void  and 
cannot  be  con^dered  for  the  reason  that  It 
was  filed  out  of  time. 

Defendant  was  conricted  on  December  9, 
1912,  and  granted  an  aiq^eal  on  the  same  day. 
The  court  gave  him  time  until  April,  1913, 
within  which  to  file  bis  bill  of  exceptions. 
The  bill  of  exceptiona  was  not  filed  during 
tiM  time  granted  by  the  court,  but  on  August 
2,  1913,  after  the  term  during  which  tbe  ap- 
peal was  granted  bad  lapsed,  and  after  the 
time  allowed  and  granted  by  the  trial  court 
had  exiilred,  the  bill  of  excepticms  was  set- 
tled, signed  by  the  trial  Judge,  and  filed. 
Under  the  foregoing  Acts,  was  it  filed  with- 
in the  time  allowed  by  law?  Appellant  con- 
tends that,  under  the  laws  of  1911,  p.  139, 
this  bill  was  filed  in.  a  timely  manner  and 
must  be  considered,  while  the  Attorney  Gen- 
eral insists  that  this  appeal,  being  In  a  oHmt- 
nal  ease,  is  not'goTemed  by  the  amendment 
of  3911,  and  that  its  legality  must  be  deter- 
mined by  section  6240,  R.  S.  1909.  His  con- 
tention is  that  appeals  in  criminal  cases  are 
in  no  way  affected  by  the  amendment  of 
section  20129,  R.  S.  1909,  for  the  reason  that 
said  sectfon  2029  applies  only  to  api>ealB  in 
dTll  cases. 

Said  section  5245.  supra,  regulating  the 
procedure  for  appeals  in  criminal  cases,  reads 
as  follows:  "On  the  trial  of  any  indictment 
or  prosecution  for  a  criminal  offense,  excep- 
tions to  any  decisions  of  the  court  may  be 
made  in  the  same  cases  and  manner  provid- 
ed by  law  in  all  civil  cases;  and  bills  of 
exceptions  shall  be  settled,  signed,  sealed  and 
filed  as  now  allowed  by  law  In  dvil  actions, 
and  the  same  proceedings  may  be  had  to  com- 
pel or  procure  the  signing  and  sealing  of  such 
bills,  and  the  return  thereof;  as  In  dvU 
cases."  This  section  is  what  is  generally 
termed  a  reference  statute;  that  Is,  it  does 
not  Itself  designate  or  set  out  in  detail  the 
steps  necessary  to  secure  a  bill  of  exceptions 
in  a  criminal  case,  but  refers  or  iKilnts  to 
the  Code  of  Civil  Procedure  and  Ingrafts  it> 
self  upon  said  Code  as  a  part  and  parcel 
thereof. 

When  a  reference  statote  spedfically  desig- 


nates the  section  or  arCide  of  fbe  statote  of 
^lich  it  is  made  a  part,  snch  r^erraice  stat- 
ute will  not  be  changed  or  modified  by  any 
sttbsequ^t  duuige  in  the  statote  to  whidi  it 
refera  It  has  even  bem  held  that  the  provi- 
sions of  a  rqwaled  law  may  be  referred  to 
and  thus  become  a  jwrt  of  a  new  statute. 
Lewis'  Sutherland,  Statutory  Construction 
(2d  Ed.)  vol.  2,  p.  789.  But,  where  the  refer- 
ence statote  pertains  only  to  a  method  of 
procedure  and  refers  generally  to  some  'stat- 
ute which  defines  how  certain  things  may  be 
done,  snch  reference  statote  will  be  expand- 
ed, modified,  or  changed  every  time  the  statr 
ute  referred  to  1b  changed  by  the  Leglslatora 
Gaston  v.  Lamkln,  115  Mo.  loc  dt  33,  21 
S.  W.  1100. 

The  gist  of  the  Honorable  Attorney  Gener- 
al's contention  is  that,  because  section  5245, 
supra,  provides  that  biUs  of  exceptions  in 
criminal  cases  "shall  be  settled,  dgned.  seal- 
ed and  filed  as  now  allowed  by  law  to  dvU 
actions,"  the  act  of  1911,  amending  aectloa 
WBQ,  supra,  is  inoperative  as  to  appeals  to 
criminal  cases,  and  that  no  valid  bill  can  be 
filed  to  a  criminal  case  after  the  Ume  allow- 
ed by  the  trial  Jndge  for  flUng  same  has  ex- 
pired. He  even  contended  ore  tonus  that,  as 
said  section  6245  was  originally  enacted  at 
a  time  when  the  law  required  bills  of  excep- 
tions to  dvil  cases  to  be  filed  during  the  same 
term  at  which  snch  cases  were  tried.  It  is 
impossible  to  secure  a  valid  bill  of  exceptions 
to  a  criminal  case  after  the  end  of  the  term 
at  which  the  Judgment  was  rendered.  The 
phraseology  of  section  6245,  supra,  furnishes 
some  color  for  the  Attorney  General's  in- 
sistence, but  we  find  that  the  construction  he 
contends  for  is  entirely  too  narrow. 

Section  5245,  supra,  does  not  refer  to  or 
become  a  part  of  any  particular  section  of 
any  statote  but  refers  generally  to  those  pro- 
Tislona  of  the  Code  of  Civil  Procedure  regu- 
lating 'ap[>eals,  of  which  there  are  several 
sections;  consequently,  when  the  Civil  Code 
was  amended  to  1911  so  as  to  permit  the  fll- 
tog  of  bills  of  exceptions  after  toe  time 
would  expire  within  which  toe  court  might 
require  such  bills  to  be  filed,  section  5245. 
supra,  underwent  the  same  amendment,  and 
bills  of  exceptions  may  be  filed  to  criminal 
cases  withto  toe  same  time  and  under  the 
same  terms  and  conditions  as  to  dvil  cases. 

The  bill  of  exceptions  to  this  case  was  nd- 
ther  filed  during  toe  term  at  which  defend- 
ant was  convicted,  nor  wtthto  toe  time  grant- 
ed by  toe  trial  court,  but  was  filed  wlthla 
the  time  permitted  by  Laws  1911,  p.  139,  as 
construed  by  tols  court  In  toe  case  of  Craig 
V.  St.  Louis  &  San  Francisco  Railroad  Co., 
248  Mo.  270,  154  S.  W.  77.  The  learned  At- 
torney General's  contention  that  said  bill  of 
exceptions  was  filed  out  of  time  must  be  dis- 
regarded. 

IL  Res  Gestse. 

[21  For  reversal  defendant  alleges  that  the 
trial  court  erred  to  admitting  and  refusing 
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to  strike  out  the  erldeDce  of  T,  A.  Blanken- 
slilp  and  Nora  Hardy  to  the  effect  that  after 
defendant  returned  home,  and  within  a  few 
minutes  after  the  shooting,  be  took  down  a 
shotgun,  loaded  it,  and,  on  being  asked  what 
he  was  going  to  do,  stated  tliat  he  would  "go 

back  and  kill  every  d  d  one  of  them."  It 

is  contended  that  what  defendant  said  to 
Blanfcenship  and  Nora  Hardy  was  not  part 
of  the  res  gestse. 

Wharton.  In  the  tenth  edition  of  his  work 
on  Criminal  Evidence,  vol.  1,  at  pages  SOI, 
502,  announces  the  rule  that  when  "there  is 
an  unexpected  collision  between  two  men, 
entire  strangers  to  each  other,  then  the  res 
gestae  of  the  collision  is  confined  to  the  few 
moments  that  it  occupies.  But  In  the  case  of 
fends  and  riots  and  strikes  or  disturbances, 
where  parties  are  arrayed  against  each  other 
for  weeks,  and  people  are  so  absorbed  In  the 
collision  as  to  be  conscious  of  lUtle  else,  then 
all  that  such  parties  say  and  do  under  such 
circumstances  is  as  much  a  part  of  the  res 
gestse  as  the  blows  given  in  the  homicides, 
for  which  paitiCQlar  prosecutions  may  be 
brought"  The  same  author,  at  page  1747  of 
the  second  volume  of  said  treatise,  says  that 
it  is  permissible  for  the  prosecution  to  In- 
troduce evidence  "to  show  that  accused  told 
deceased's  sister  Immediately  following  the 
homicide  ttiat,  If  'you  do  not  hold  your  mouth, 
I  will  blow  your  brains  out;'  •  •  •  or  to 
show  tliat  immediately  after  the  homicide  ac- 
cused fired  at  two  persons  with  whom  de- 
ceased had  been  walking;  or  to  show  other 
circumstances  tliat  establish  a  knowledge  of 
the  crime;  or  show  malice  toward  the  de- 
ceased or  Indifference  to  the  fact  of  the 
orlme." 

The  doctrine  announced  by  Wharton  Is 
strongly  supported  by  the  decision  of  this 
court  in  the  case  of  State  v.  Bailey,  190  Mo. 
287,  88  S.  W.  733.  After  Bailey  had  assisted 
in  murdering  a  nonunion  hack  driver,  he  was 
admonished  that  "the  union  hack  drivers 
could  never  expect  to  win  a  strilce  by  shoot- 
ing people,"  and  replied:  "Tliat  was  the  only 
way  to  win;  they  ou^t  all  to  be  killed." 
It  was  held  that  this  statement  mahe  by 
Bailey  the  next  day  after  the  killing  was 
competent  to  establish  his  felonious  Intent 
and  motive  in  assaulting  the  man  who  was 
killed.  Fltts  T.  State,  102  Tens.  loc.  dt 
146,  SO  S.  W.  766. 

In  the  present  case  the  defendant  admits 
that  he  shot  and  killed  deceased,  so  there  is 
no  issue  as  to  the  identity  of  the  person  who 
committed  the  crime  ^  one  was  committed). 
Testimony  for  the  state  strongly  tends  to 
prove  that  deceased  was  entirely  unarmed; 
consequently  the  motives  and  mental  condi- 
tion of  defendant  when  he  fired  the  fatal 
shot  are  very  important  If  the  acts  of  d&> 
ceased  frightened  d^endant  and  gave  him 
reasonable  cause  to  believe  that  bis  life  was 
In  danger,  tiien  he  may  be  entitled  to  an 
acquittal  on  that  ground.  On  the  other  liand. 
If  dsCndant  shot  deceased  through  a  Rplrlt 


of  malice,  or  to  obtain  revenge,  at  a  time 
-when  he  was  In  no  real  or  apparent  danger 
from  said  deceased,  then  he  is  guilty. 

The  alleged  remarks  of  defendant  in  the 
presence  of  witnesses  Blankenship  and  Hardy 
Indicated  a  feeling  of  Intense  malice  against 
the  whole  Walls  family,  and,  as  they  were 
the  friends  and  Immediate  associates  of  de- 
ceased, the  Jury  might  properly  infer  that  the 
shooting  of  Lovlns  was  the  product  of  malice 
or  a  desire  for  revenge  upon  the  part  of  said 
defendant.  If  the  testimony  of  Blankenship 
and  Hardy  Is  true,  then  defendant  was  only 
prevented  from  killing  other  members  of  the 
Walls  family  by  the  timely  act  of  Blanken- 
ship in  taking  the  shotgun  &om  him.  The 
cases  of  State  v.  HcKenzie,  228  Mo.  385,  12S 
S.  W.  048,  and  State  v.  Porter,  213  Mo.  43, 
lU  S.  W.  529,  127  Am.  St  Bep.  589,  cited 
by  appellant,  are  not  in  point  because  they 
relate  to  self-serving  statements  made  by 
accused  persons  after  they. had  had  time  to 
formulate  statemento  which  would  tend  to 
exonerate  them. 

We  hold  that  the  remarks  of  defendant, 
testified  to  by  witnesses  Blankenship  and 
Hardy,  made  so  soon  after  the  homicide  and 
before  anything  had  occurred  which  could  be 
reasonably  calculated  to  interrupt  or  cbange 
the  condition  of  defendant's  mind,  are  part 
of  the  res  gestte.  Consequently  the  evidence 
of  Blankenship  and  Hardy  was  properly  ad- 
mitted. 

III.  Instruction — Comment  on  Evidence. 

[3]  The  defendant  also  complains  of  in- 
struction A,  given  by  the  court  on  Its  own 
motion,  on  the  ground  that  said  instruction 
is  an  unwarranted  comment  on  certain  evi- 
dence in  the  case.  Said  Instruction  reads 
as  follows:  "The  court  Instructs  the  jury 
that  anything  defendant  may  have  said  after 
shooting  deceased,  A.  J.  Lovlns,  if  anything, 
to  the  effect  that  def«idant  had  a  notion  to 
take  a  shotgun  and  go  back  down  there  and 

kill  the  whole  d  d  outfit  or  words  to  that 

effect  ia  competent  and  admitted  only  for 
the  purpose  of  showing  the  condition  of  mind 
of  the  defendant  at  that  time;  and  whether 
or  not  it  has  any  wel^t  In  showing  the 
condition  of  his  mind  at  the  time  of  the 
shooting  Is  a  question  of  bet  for  you  to  de- 
termine." We  find  that  defendant's  objec- 
tion to  this  instruction  is  well  taken.  The 
evidence  regarding  defendant's  expressed  de- 
sire to  kill  the  whole  Walls  family  tended 
to  prove  that  the  defendant  killed  Lovlns 
to  gratify  a  desire  tor  revenge  rather  than 
through  fear  of  injury  to  himself  and,  for 
the  reasons  explained  in  a  preceding  para- 
graph, was  properly  admitted.  But  notwith- 
standing the  evidence  was  competent  and 
strongly  pointed  to  defendants  guilt  the 
court  was  not  Justified  In  calling  special  at- 
tentloQ  to  it  in  an  instruction,  thereby  giving 
it  more  prominence  than  other  evidence  in 
the  case. 

There  are  certain  wdl-defined  danw  of 
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BTldence,  gudh,  for  Instance,  as  evidence  of 
recent  poaesBloii  of  stolen  goods,  evideDee  of 
former  conTlctloii  of  crim^  and  evidence  of 
an  accomplice,  which  may  properly  be  com- 
mented npon  and  the  legal  eCTect  thereof  ex- 
plained by  trial  courts  In  their  Instructions 
to  Juries,  bnt  not  only  onr  statates  (section 
D244,  B.  S.  1009),  bnt  many  mlinga  of  this 
court,  forbid  trial  courts  from  dngling  out 
other  eridenoe  and  telling  the  Jury  that  it  la 
competent  and  that  It  la  admitted  for  a 
spedflc  purpose.  For  Instance,  it  would  have 
been  highly  improper  and  unfair  to  the  state 
fi>r  the  court  in  Uiia  case  to  have  toU  the 
Jury  that  eridence  tending  to  prore  that  d»- 
fendant  did  not  voluntarily  go  to  ttie  Walls 
home,  but  was  invited  there  by  Walls,  Sr., 
or  a  member  of  his  family,  was  competoit 
and  admitted  to  prove  that  he  went  tbere  on 
a  peaceful  mission  and  not  with  the  inten- 
tion of  shooting  deceased.  For  this  same 
reason  it  was  unfair  to  the  defendant  to 
spedflcally  call  the  attention  of  the  Jury  to 
the  evidence  tending  to  prove  that  very  short- 
ly after  the  killing,  and  after  he  was  out  of 
danger,  he  (defendant)  entertained  a  murder- 
ous design  upon  the  whole  Walla  family, 
where  Lovtns  had  been  stopping,  and  who,  by 
the  evidence^  lajnMued  to  be  his  associates 
and  friends. 

Where,  as  in  this  case,  the  evidence  is 
very  conflicting,  and  the  trial  court  singles 
out  aud  specifically  comments  upon  some  of 
such  evidence,  the  Jury  are  liable  to  place 
undue  Bignificance  upon  the  evld^ce  thus 
singled  out,  because  the  court  has  directed 
th^  attention  to  It  The  Jury  should  be 
allowed  to  weigh  all  evidence  which  ts  ad- 
mitted and  not  stricken  out  by  the  court  and, 
with  the  aid  of  the  arguments,  to  form  their 
own  conclnalona  of  what  It  proves  or  tends  to 
prov&  This  doctrine  is  supported  by  the 
following  authorities:  State  v.  Rutherford, 
1S2  Kfo.  124,  loc.  clt  133,  SS  S.  W.  417;  State 
V.  Reed,  1S7  Mo.  loc.  clt  138,  38  S.  W.  574; 
State  T.  Hibler,  149  Mo.  478,  61  S.  W.  8S; 
State  V.  MltcheU,  229  Mo.  683,  129  S.  W.  917, 
138  Am.  St  Rep.  425;  and  State  v.  Holmes, 
28ft  Ho.  460, 144  8.  W.  417. 

IT.  Self-Defenae— Right  of  Attack. 

The  defendant  also  complains  of  instruc- 
tioD  No.  6,  glvm  by  the  court  on  behalf  of 
the  stat^  as  follows:  "You  are  further  In- 
structed upon  this  matter  of  self-defense  that 
a  danger  existing  only  In  the  Imagination  of 
the  defendant  will  not  excuse  or  Justify  the 
killing  of  Lovins.  There  must  have  been  the 
apparent  danger,  affording  a  reasonable 
ground  for  an  apprehension  on  the  part  of 
the  defendant  that,  unless  he  killed  or  dis- 
abled Lovins,  his  own  life  or  limbs  were  in 
Imminent  danger.  Whether  the  appearances 
of  danger  to  the  accused  were  such  as  to  af- 
ford such  reasonable  ground  of  apprehension 
is  a  question  for  the  Jury.    The  law  of  aelf- 


defmm  does  not  impltr  fh^  rigM  of  oModt, 
nor  does  it  pwmit  of  acto  done  in  retallatkm 
ortorrevenge.  nierefore,  if  yon  believe  trtaa 
the  evidence  thst  the-detendant  shot  and 
Ulled  said  Lovins  at  a  time  when  defmdant 
had,  because  of  the  acts  of  the  deceased,  no 
reasonable  cause  to  wprehud  the  approftdi 
of  immediate  danger  to  wmiffjf,  and  did  ao 
In  the  heat  of  passion  or  from  a  spirit  of  an 
uttw  disregard  for  human  lifa^  or  for  tibe 
purpose  ot  ffcatifrlng  aplto  or  111  will  toward 
Lovins,  then  the  defendant  cannot  avail  him- 
self of  the  law  on  self-defense  and  you  can- 
not acquit  Um  on  that  gronnd."  It  ia  aaaert* 
ed  Chat  this  inatructlon  -is  erroneooa  in  that 
it  teUa  the  Jury  that  the  *law  of  self-defenae 
does  not  imply  the  rl^t  of  attack,"  citing 
State  r.  Matthews,  148  Mo.  18S,  40  S.  W.  lOBB. 
71  Am.  St  Rep.  004  This  last-mentioned  in- 
struction seems  to  be  slightly  argumentative, 
and  we  tbirik  it  would  be  less  objectionable  if 
the  italidaed  words  had  been  omitted;  but^ 
whether  the  tlMag  of  it  in  Uw  form  In 
^ildi  it  was  givoL  would  oonstitnto  xereral- 
ble  error,  we  do  not  deeida 

7.  Remarks  of  Oounsd. 

[4]  D^endant  complains  that  the  trial 
court  ai^woved  the  action  of  the  prosecuting 
attorney  in  making  the  following  remarks  to 
the  Jury :  "Men,  it  would  be  a  disgrace  for 
you  to  acQult  the  defendant  under  the  testi- 
mony." We  are  unable  to  agree  with  the 
defendant  on  this  point  If  the  prosecutor 
believed  that  a  crime  vras  clearly  proven, 
he  had  the  right  to  tell  the  Jury,  as  a  matter 
of  argument,  that  he  believed  that  it  would 
be  a  disgrace  for  them  to  acquit  the  defend- 
ant 

For  the  error  of  the  trial  court  in  giving 
instruction  No.  A  of  its  own  motion,  which 
commented  upon  the  evidence  in  an  unwar- 
ranted manner,  we  reverse  the  Jadgweat  and 
remand  the  cause  for  new  trial. 

FARIS,  J.,  concurs  in  result  and  in  all 
opinion  exc^t  paragraphs  2  and  5.  WALK- 
JSR,  3.,  concurs  in  all  of  cqi^on  exc^t  par- 
agraph 8,  and  dissents  from  the  result  an- 
nounced. 


WEia>LINO  et  sL  t.  BOWDBN  et  aL 

(Supreme  Court  of  Miwouri,  Dlvidon  N&  1. 
Dec.  6,  1013.) 

L  Wnxs  (i  les*)— Unom  Inuwva— Bun- 

DSN  OF  Paoor. 

Where  the  proponent  of  Ub  father's  will, 
contested  on  the  ground  of  nndoe  inSuenee,  liv- 
ed with  bis  ftitner  and  mother  for  sevnal 
years  prior  to  their  deaths,  and  attended  tfaun 
constantly,  and  eepedally  during  tb^  last  UI- 
oessei,  and  transacted  practically  all  of  the 
business  of  the  father  during  that  time,  a  con- 
fidential relation  between  him  and  the  father 
existed,  and  imposed  on  him  the  borSen 
overcomiDg  the  prima  fade  case  that  the  will 
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«uciitod  durinff  llimt  tInM  mm  •zeented 
through  bis  ondue  inflaence. 

[Ed.  Note.— For  other  catei,  lee  Willi,  Gent. 
Dig.  H  888-402;  Dec.  Dig.  i  163.*] 

2.  Wnxfl  (I  166*)— Undub  Iim.naiiai— Bti- 
oxHOB— SmmoiXHOT. 

BrUeiica  A<M  to  itutaln  a  finding  that  a 
nUI  waa  procnred  throagh  ondna  Inflaence  ex- 
erted on  testator  who,  mt  the  time  of  the  mak- 
ing of  the  will,  waa  over  80  yeara  of  age  and 
in  feeble  health. 

[Ed.  Note.— For  other  casea,  see  WWa,  Cmt 
Dig.  H  421-^;   Dec.  Dig.  |  186.*] 

3.  Tbiai.  (H  286,  252*)— IssTKiTOTioira— Cud- 

IBIUTT  OF  WlTiraSBBB. 

An  initroction  that  the  Smy  are  the  sole 
jodgee  of  the  cretUblUty  of  the  witnesBea,  and 
that.  In  determining  th^  credibility,  they  ihould 
condder  their  character,  conduct,  and  appear- 
ance  on  the  stand  and  intereat  In  the  reanlt 
of  the  trial  and  of  the  probability  or  improba- 
bility of  their  etatementa,  etc.,  correctly  mrecta 
the  jnry  in  weighing  the  eTidence.  and  ia  not 
objeedonaUe  as  directing  a  eooBderalloD  of 
the  character  of  the  witneasee,  where  ther*  waa 
evidence  so  contra^cting  the  teidmony  of  a 
witness  as  to  inTolTe  hM  character. 

Note.— For  other  cases,  see  TriaL  Gent 
^roS,  681-683,  oSSrS^;  DecTDig.  U 

4.  WmnsBBB  (11  268^,  886*>-0wMB-az4K- 

XaAnOH— BXTERT. 

A  party  who  testifies  for  himself  sabjecta 
himself  to  all  the  rules  as  to  cross-examina- 
tion and  impeachment  of  witnesaea,  and  he 
may  be  eross-examitted  on  the  details  of  his 
life  affecting  his  character,  not  exposins  him 
to  a  criminal  proseentiiui,  but  unless  the  de- 
tails are  material  to  tiie  Issues,  ths  answers 
are  MndosiTe^ 
[Ed.  Note.— For  other  caaes,  see  Witnesses, 

^4  ^L*?  ^  ^* 

Appeal  from  Olrccit  Gonrt,  Glark  Comity; 
Ghas.  D.  Stewart.  Judge. 

Action  by  Ida  Wendling  and  others  against 
Richard  Bowden  and  others,  to  contest  tbe 
ralldity  of  the  will  of  Samuel  Bowden,  de- 
ceased, and  set  aside  the  probate  thereof. 
From  a  judgment  granting  relief,  proponents 
of  tlie  will  amnal.  AfBnued. 

respondents  Imrtttated  tiUa  suit  In  Qie 
circnit  eoort  of  Olaik  ooimtar  to  contest  tbe 
last  will  and  teBtammt  of  Samuel  Bowdeu, 
who  lived  tor  mon  than  a  balf  of  a  centoryi 
and  died.  In  that  oonntr  In  tlw  month  of 
April,  1906.  The  cratestanta  and  proponents 
are  the  sole  snrrlTing  children,  who  are  dev- 
isees nnder  tlie  will,  as  well  aa  tbe  only 
bdn  at  law  of  decearad.  The  petition  charg- 
ed mental  IncaiMusttr  on  tbA  part  of  the  tes- 
tator to  make  the  will,  and  undue  Infln^ce 
exwdsed  orar  liis  mind  Uie  propon^ts. 
The  answer  put  In  Issue  those  charges,  and 
asked  that  said  will  be  adjudged  the  last 
wHI  and  testament  of  said  Samud  Bowden. 
Tbe  win  was  signed  and  witnessed  on  July 

5.  1906^  nearly  two  years  prior  to  ttw  death 
of  tbe  testator. 

The  proWslons  of  tbe  wUl  w&ce  aabetan- 
ttally  as  follows: 

rirat  That  aU  of  the  testator's  jnst  debts 
be  paid  out  of  bis  personal  property. 


Second.  Because  as  stated,  be  gave  his  son, 
Heniy,  only  92BO,  tor  the  reason  stated  there- 
in, "be  bad  pxeviously  given  him  certain  per- 
sonal property  and  because  he  had  hereto- 
fore received  certain  personal  property  be- 
longing to  me,"  tbe  testator. 

Third.  Samuel  H.  Bowden,  his  son,  was 
likewise  given  only  $250,  because,  as  stated 
therein,  he  had  previously  given  him  certain 
real  and  personal  property. 

Fourth.  To  his  daughter,  Mrs.  Ida  Wend- 
ling, was  given  $2,000,  free  from  the  control 
of  her  husband,  whldi  la  to  be  loaned  at  the 
hl^iest  rate  of  interest  obtainable,  she  to 
receive  the  interest  theoreon  daring  her  life, 
bnt  no  part  of  the  principal,  except  In  case  of 
extreme  necessity  she  might  "draw  the  prin- 
cipal in  sums  not  exceeding  $S0.  The  re- 
mainder of  the  principal,  at  her  death  to  go 
to  ber  children  surrivliv  her." 

Fifth-  To  his  son  Blchard  was  given  the 
borne  place,  consisting  of  HO  acrea,  with  the 
dwelling  bouse  and  other  Improvements 
ttiereon.  This,  however,  was  diarged  with 
the  payment  of  all  tbe  aforesaid  legadea,  in 
case  the  personal  property  was  Insnfflcient  to 
pay  them. 

Sixth.  Appointed  Blchard  Bowden  execu- 
tor of  the  will. 

On  May  0,  1907,  the  following  codicil  was 
duly  added  to  said  will:  "I,  Samuel  Bow- 
den, this  9th  day  of  May,  1007,  do  hereby 
make  and  constitute  the  following  as  a  cod- 
icil to  the  foregoing  my  last  will  and  testa- 
ment; I  hereby  direct  and  will  that  the  sum 
of  two-thousand  dollars,  named  In  Iton  4  of 
my  will,  at  my  death  be  by  my  executor,  de- 
iraalted  in  Glark  Oounty  Savings  Bank,  of 
Eahoka,  Mlssoori,  at  tbe  blgbest  rate  of  In- 
terest paid  by  said  bank  and  tbe  interest 
thereon  be  paid  annually  to  my  daughter, 
Ida  E.  Wendling,  until  she  arrives  at  the  age 
of  fifty  years,  when  the  principal  Is  to  be 
paid  to  ber  to  be  held  by  her  as  In  said  Item 
four  and  at  her  death  to  be  dlE^wsed  of  as 
stated  In  said  term  four." 

A  trial  was  had  and  after  tbe  introdnction 
of  all  tbe  evidence  the  court  gave  tbe  Jury  a 
mandatory  instruction  to  find  fbr  Ibe  pro- 
ponents as  to  the  charge  of  mental  incapac- 
ity, thereby  leaving  only  one  issue  tor  tbe 
Jury  to  determine,  namdy:  Did  proponents, 
tairontfi  nndne  influoice  and  frand  exercised 
ova  tbe  mind  of  Ibe  testator,  Induce  bln\ 
against  bis  will,  to  make  the  wUl  in  contro- 
versy? This  Quesilw  was,  by  the  court,  un- 
der certain  instructions  given,  sntunitted  to 
the  Jury,  wbo  by  tb^  verdict  answered  it  in 
the  affirmative.  Thereupon  the  court  ren- 
dered a  Judgment  seting  a^de  tbe  will,  and 
in  doe  time  tbe  propon»its  filed  a  motion 
for  a  new  trial,  which  was  by  tbe  court  over- 
ruled. After  taking  timely  and  proper  steps 
tberetor,  tbe  pnnranents  appealed  the  cause 
to  this  court  Counsel  tor  proponents  as- 
sign 16  wrors,  most  of  which,  however,  from 
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the  Tlewa  wd  bare  taken  of  the  case,  are  Im- 
mateiiaL 

Coons  el  for  appellants  strenuously  insist 
that  this  record  contains  no  evidence  which 
warranted  the  submission  of  the  question  of 
undue  Influence  to  the  Jury,  and  that  the 
court  should  have  given  an  instruction  tell- 
ing the  Jury  that  there  was  no  evidence  In- 
troduced tending  to  show  undue  Influence  on 
the  part  of  appellants,  the  proponents,  and 
to  return  a  venUct  establishing  the  will.  Up- 
on the  other  hand,  counsel  for  respondents, 
with  equal  vigor  and  earnestness,  insist  that 
the  record  contains  ample  evidence  to  sup- 
port the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  court 

From  this  brief  statement  of  the  principal 
legal  proposition  presented  for  determina- 
tion, it  beoomea  necessary  tor  us  to  review 
the  evidence  introduced  pro  and  con  upon 
that  question. 

Mr,  T.  Ij.  Bfontgomery,  for  the  propooMits, 
testtfied: 

That  he  was  an  attorney  at  law,  and  resid- 
ed at  and  practiced  his  profession  at  Eaho- 
fca.  Mo.,  and  in  snmnuuUng  cities  and  towns. 
That  he  was  well  acquainted  with  Samuel 
Bowden,  and  had  knovn  him  tax  86  years, 
knew  him  Intimately,  and  transacted  his  le- 
gal hudness.  libat  he  pr^iazed  the  win  In 
question,  read  It  over  to  him,  and  algned  it 
as  a  witness,  at  the  request  of  the  testator. 
That  before  he  signed  it,  the  testator  declar- 
ed it  to  be  his  last  will  and  testament  That 
at  his  request  he  signed  the  name  of  Uie  tes* 
tator  to  Uie  codldl  to  the  wHI.  Tliat  Geo^ 
W.  E;ing  at  the  Kqnest  of,  and  In  the  pres- 
ence of,  the  testator  and  ii<m*4fif  signed  the 
will  as  a  witness.  That  he  and  Bart  Gridley 
attested  the  codldl  at  the  request  of  the  tes- 
tator. That  he  saw  botti  the  testator  and 
Giidl^  sign  the  oodidL  That  the  codldl 
was  written,  signed,  and  attested  in  his  law 
office  in  Kahoka,  after  having  been  read  to 
the  testator.  That  he  wrote  the  codicil  at 
the  teqnest  of  the  testator,  and  after  hearing 
It  read,  the  testator  stated  that  it  was  Just 
what  be  wanted.  That  in  his  f^tinion  at  the 
time  the  testator  signed  the  will  and  codldl 
thereto  he  was  of  sound  mind  and  diQ>osing 
memory.  That  the  testatw  was  about  82 
years  of  age  at  the  time  he  wrote  the  wllL 

On  cros»examinatlon  be  testified  that  he 
thoi^t  the  testator  had  rheumatism,  but 
knew  of  no  oOier  ailments,  except  heart 
disease.  At  some  tormer  time  he  had  a 
cataract  upon  one  eye,  but  that  had  been 
removed,  and  after  its  removal  he  could  see 
very  much  better.  That  the  testator  could 
write  his  name,  and  usually  did  so.  and  In 
a  very  good  hand.  That  he  did  not  write  bis 
name  to  the  codldl  but  be  requested  the 
witness  to  sign  It  for  him.  Tliat  he  wrote 
a  previous  will  for  the  testator,  whidi  was 
prior  to  the  death  of  his  wife,  but  did  not 
remember  the  provisions  of  It,  nor  who  was 
the  executor  named  therein.  That  he  had 
not  made  a  previous— that  ia,  a  second- 


will  to  the  one  In  controversy,  to  his  knowU 
edge.  That  at  the  time  he  wrote  the  will  In 
question,  Richard  Bowden  was  residing  in 
the  same  house  with  the  testator,  the  home 
place.  That  he  had  no  knowledge  as  to 
whether  or  not  Richard  transacted  the  busi- 
ness of  his  father,  the  testator.  That  at  the 
time  of  the  testator's  death  he  had  no  live 
stock  on  hand.  He  had  transferred  it  to 
Richard  by  a  deed  of  sale.  Hut  the  witness 
wrote  the  bill  of  sale  at  the  request  of  the 
testator  In  1904,  and  told  him,  Richard,  to 
have  It  recorded.  Had  no  knowledge  what 
Induced  the  testator  to  make  the  bill  of  sale^ 
except  he  stated  that  be  wanted  Richard  to 
have  the  stock.  The  testator  told  him  how 
he  wanted  the  will  drawn,  and  be  drew  It 
accordingly.  Richard  was  with  the  testator 
when  the  codicil  was  written.  That  during 
the  last  few  years  of  his  life,  Richard  usual- 
ly came  to  town  with  the  testator.  The  lat- 
ter did  some  business  with  the  Exchange 
Bank.  That  he,  the  witness,  was  president 
of  the  bank  wha%  the  bequest  to  Mrs.  Wend- 
llng  was  to  be  deposited.  The  testator  paid 
him  for  his  services  for  writing  the  wllL 
There  was  nothing  unusual  in  having  the  bill 
of  sale  recorded  tbat  he  could  see. 

Redirect  examination: 

Richard  was  not  In  the  room  while  the  will 
was  being  written.  The  testator  knew  what 
he  wanted  done,  and  would  do  It  or  have 
it  done;  and  when  he  once  made  up  his 
mind  regarding  a  matter,  it  was  hard  to 
influence  him  to  change  his  mind.  He  always 
had  a  mind  of  bis  ovm  and  he,  the  witness, 
always  let  him  have  his  ow|i  way.  "Ton 
had  to." 

George  W.  King  testlfled  in  behalf  of  the 
pn^nents  as  follows: 

That  he  bad  lived  within  a  qnarter  of  a 
mile  of  testator  since  1876,  and  was  well 
acquainted  with  him  and  had  visited  his 
house.  That  he  saw  him  often  and  conversed 
with  him  frequently.  That  he  signed  the 
wUl  at  tlie  request  of  tiie  testator.  The  tes- 
tator and  Mr.  Montgomery  were  present  when 
he  signed  the  will.  At  that  time  the  testator 
was  of  sound  mind  and  disposing  memory. 
That  he  saw  the  testator  frequently  after 
be  attested  the  wUL  Sometimes  he  would 
see  him  frequently  and  tiien  again  be  would 
not  see  him  for  some  little  tlma  He  never 
saw  anything  to  Indicate  that  the  testator's 
mind  was  unsound  np  to  the  date  of  his 
death.  He  was  a  man  of  stroigtb  and  of 
strong  will  power,  a  good  business  man  and 
farmer.  He  was  oiergetic  and  ationg  willed. 
Hie  tratator  came  to  Clark  county  before  he 
did. 

On  cross-examination  he  testlfled: 
That  he  never  attested  any  other  will  for 
the  testator,  and  was  there  but  a  short  time 
upon  tbat  occasl<m.  Richard  did  not  go  Into 
the  room  with  him  when  be  signed  the  win. 
The  testator  at  Oat  time  was  almost  help- 
less with  rheumatism,  and  walked  very  fee- 
bly, with  a  cane,  also  bad  soma  trouble  wlita 
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his  eyes,  bnt  he  read  scune.  He  bad  an  oper- 
atton  performed  on  his  eyes.  That  he  Old  not 
know  who  transacted  the  business.  Blchard 
had  charge  of  the  testator's  farm,  but  prior 
to  that  Hairy  had  cha^  of  It  That  he 
did  not  know  who  was  the  testator's  family 
physician  In  the  latter  part  of  his  life.  In 
1002  Mr.  and  Mrs.  Bowden  were  quite  sick. 
Richard  was  the  only  child  at  the  hoiue 
when  the  will  was  signed.  The  tesUtor  was 
sitting  down  and  signed  the  will,  Jnst  as 
any  one  else  would  have  done.  He  was 
troubled  with  a  sw^llng  in  bis  feet  and 
limbs,  and  was  In  that  condition  wttea  he 
signed  the  wllL 

Bert  Grldley  testified  on  behalf  of  the  pro* 
ponenta  as  follows: 

That  he  resided  In  Eahoka  and  was  a  law- 
jer  by  j^fesslon,  and  had  known  the  tes- 
tator about  80  years.  Was  fairly  well  ac- 
quainted with  bluL  Tlut  he  signed  the 
codicil  at  the  office  of  Mr.  Biontgomery.  He 
was  sent  for,  and  found  the  testator  and 
Mr.  Montgomery  there,  and  some  other  gen- 
tleman who  came  in  later.  That  he  signed 
the  codicil  at  the  request  of  the  testator, 
who  said  be  Was  dtanging  his  will  and  want- 
ed him  to  slgu  It  aa  a  witness.  Mr.  Montgom- 
ery wrote  the  testator's  name  to  the  codicil, 
and  the  latter  touched  the  pen.  The  testa- 
tor said  be  wanted  to  make  a  change  in  bia 
will,  and  the  witness  said  he  underatood  that 
he  was  adding  a  codicil  to  the  wUL  The 
testator  was  right  there,  present;  whai  the 
witness  signed  it;  and  be  was  of  sound  mind 
and  disposing  memory.  The  testator  was  an 
Englishman  by  birth,  and  was  always  re- 
garded as  a  man  of  strength  and  power  and 
a  stroi^  mind,  somewhat  stubborn,  one  who 
could  not  be  influenced  to  do  a  thing  he 
dU  not  want  to  do.  Richard  came  after  the 
witness  and  requested  him  to  sign  the  will. 

Here  the  proponents  rested  their  case;  and 
thereupon  the  contestants  introduced  their 
evidence  as  follom: 

Counsel  for  contestants  in  their  statement 
ot  the  case  have  (topped  up  and  so  mingled 
and  confused  the  testimony  of  the  various 
witnesses  that  It  Is  of  but  little  value  to  us, 
and  consequently  we  will  have  to  go  over  the 
record  and  select  such  evidence  as  we  think 
tends  to  prove  their  side  of  the  issues. 

Henry  Bowden  testified  on  behalf  of  the 
contestants  as  follows: 

That  he  was  a  son  of  the  testator  and  a 
brother  of  Richard  and  Samuel  H.  Bowden, 
and  of  Mrs.  Wendllng.  Richard  and  Samuel 
married  before  he  did.  That  his  father  pur- 
chased  two  80-acre  tracts  of  land  near  the 
home  place;  he  gave  one  to  Richard  and 
tbe  other  to  Samn^  That  was  before  they 
married;  and  the  testator  hired  men  and 
had  those  lands  deared  up  for  them.  That 
he  was  about  26  years  old  when  he  married, 
and  at  that  time  lived  with  his  father  on 
the  home  plao&  That  he  did  the  farm  work 
and  took  care  of  his  &ther  and  mother.  Ibat 


his  father  had  rheumatism,  and  was  in  bad 
shape.  That  he  received  no  wages  from  his 
father  for  said  work.  EUs  father  made  a 
will  before  he,  the  son,  was  married.  That 
the  testator  told  the  neighbors  time  and 
again  that  he  was  to  have  the  80  acres  on 
which  the  dwelling  house  stood ;  Mrs.  Wend- 
ling  was  to  have  the  30  acres,  the  remainder 
of  the  home  place,  and  he  was  to  pay  her  tbe 
difference  in  the  values  of  the  30  and  80  acre 
tracts.  That  the  testator  told  him  that  he 
had  made  a  will  to  that  effect.  That  was 
after  he  married  and  was  living  with  tbe  tes- 
tator. That  he  and  his  wife  lived  with  the 
testator  about  three  years,  and  they  got 
along  nicely  together ;  and  bis  father  was  as 
fond  of  his,  Henry's  wife,  aa  If  she  had  been 
his  own  daui^ter.  That  after  living  there 
about  two  years,  a  change  came  over  the  tee* 
tator.  That  during  the  first  two  years  he 
lived  with  his  fother  he  and  his  brother 
Richard  exchanged  work  with  eadi  other, 
but  during  the  third  year  he  t(dd  his  brother 
be  was  not  satisfied  with  that  arrangement, 
and  that  he  thea  told  him  from  thrace  on  he 
would  do  his  own  woA,  and  he,  Richard,  to 
do  his  own.  That  seemed  to  offend  Richard, 
and  he  said,  "You  will  be  sorry  for  that" 
Thereafto  Richard  would  come  to  the  house 
while  he,  the  witness  was  away,  aqd  when 
he  would  return  home  he  would  And  bis 
tether  In  a  tnd  humor.  Richard  would  tell 
him  the  fences  needed  fixing,  and  that  every- 
thing was  going  to  rack;  and  his  father 
would  say  to  witness:  "Why  don't  you  fix  the 
fences  and  not  let  everytliing  run  down?" 
Something  of  this  character  would  occur  al- 
most every  tlfoe  Richard  would  visit  the  fa- 
ther; some  two  or  three  times  a  week. 
That  finally  Richard  asked  his  father  why  he 
did  not  notify  him,  the  witness,  to  leave 
the  place,  aiul  told  blm  that  he,  the  witness, 
would  then  have  to  leave.  That  a  few  days 
afterwards  he  received  a  notice  notifying 
him  to  quit  the  place,  and  shortly  thereafter 
he  left  That  testator  never  gave  him  any 
real  estate  and  but  little  personal  property. 
When  he  was  17  his  father  gave  blm  a  colt, 
and  be  traded  that  for  a  mare^  from  which 
he  raised  three  colts.  That  when  he  was 
married  his  father  gave  him  a  cow  and  calf. 
Later  he  gave  him  a  heifer  and  a  steer,  and 
said  that  he,  the  witness  had  taken  good  care 
of  things,  and  for  that  reason  he  gave  them 
to  him.  That  when  he  began  to  farm  his 
father  gave  blm  a  new  breaking  plow.  Those 
things,  are  all  the  property  that  his  father 
ever  gave  blm.  At  the  time  the  will  was 
made  he  had  purchased  a  farm,  but  bad  not 
paid  for  It  That  be  consulted  his  father 
about  marrying,  and  he  had  no  objections 
thereto.  That  in  addition  to  doing  the  farm 
work  he  assisted  in  doing  the  washing, 
sweeping,  making  beds,  and  caring  for  his 
mother.  Part  of  the  time  she  could  not  comb 
her  hair,  and  then  he  would  do  it  for  her. 
Ibat  attw  Richard  moved  to  the  home  place. 
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be  transacted  practically  all  of  hlB  tether's 
baslnesB.  At  that  time  his  father  had  seven 
or  eight  head  of  horses  and  about  the  same 
nnntber  of  cows,  calTes,  and  yearlli^.  That 
the  fall  before  he  left  bis  father's  place 
Richard  came  and  got  the  cattle  and  drova 
them  home.  In  1901  or  1902,  he  and  his 
wife  went  to  bis  fatb^s  hinne  to  see  their 
mother,  who  was  sick  in  beA;  and  while 
flitting  there  and  talking,  bis  fiitber  came  In 
and  ordered  them  from  tlje  premises,  adding 
tiiat  tbey  had  no  business  there,  and  fbat  he 
wanted  them  to  leave.  They  left  when  so 
ordered.  At  first  bis  father  treated  them  all 
right,  but  later  he  was  satisfied  that  his 
fiither  had  a  talk  with  Uchard,  and  It  was 
then  that  he  ordered  them  away.  In  1906, 
prior  to  the  operation,  bis  fatlier  wbb  at  one 
time  blind.  That  he  saw  bis  fiither  occasion- 
ally after  his  mother's  death,  and  whenever 
be  saw  him  he  wonid  speak,  and  bis  fatiier 
woold  ask,  "Is  that  yon,  Henry?"  and  would 
then  shake  bands.  Before  his  father  died, 
witness  heard  he  vras  very  slc^  and  low, 
and  he  went  down  to  see  him.  That  he  him- 
self bad  been  sick  at  that  tlmeu  That  after 
be  left  bis  father's  bonse  he  never  had  an 
oKKwtoni^  to  have  a  private  conversatlcm 
with  his  father ;  either  Richard,  his  wife  or 
daughter  was  ever  present  when  he  was  on 
the  premises.  That  his  father  never  visited 
bim;  he  always  made  some  excuse  for  not 
BO  doing.  That  he  had  heard  that  bis  fiather 
had  made  a  will  before  he  died,  but  never 
knew  or  heard  what  Its  provisions  were. 
That  he  never  knew  of  his  father  visiting 
Mrs.  Wendling,  but  heard  that  he  did  so  once. 
Tba.t  bis  father  gave  Richard  the  same 
amount  of  live  stock  that  he  gave  him.  Tbht 
during  the  first  two  years  that  he  lived  with 
his  father,  they  bad  no  serious  troubles. 
They  had  some  family  dlspntM,  but  when 
they  were  over,  they  were  all  over;  never 
had  any  hard  fedings  toward  each  other. 
But  beginning  In  April  or  May  of  the  third 
year  of  his  stay  with  his  father  their  trou- 
bles began.  "When  Richard  would  come  over 
he  would  take  father  into  a  room  and  talk 
to  him  private.  This  would  occur  once  or 
twice  a  week.  The  talk  Richard  had  with 
father  regarding  bis  getting  the  place  was 
not  held  In  my  presoice."  That  within  three 
or  four  days  after  Richard  had  that  conver- 
sation with  his  father,  witness  was  served 
with  a  notice  to  vacate  the  premises.  That 
at  this  time  his  father  "was  getting  feeble  in 
mind  and  body." 

On  cross-ezaminatlou  he  testified  as  fol- 
lows: 

That  he  resided  nine  miles  &om  his  father, 
and  had  lived  there  about  seven  yeara  Liv- 
ed upon  a  farm  of  170  acres.  That  he  had 
been  married  18  years.  Richard  was  mar- 
ried about  1  year  before.  At  that  time  he 
was  living  with  his  father,  and  shortly  there- 
after be  moved  to  bis  own  place  whi<^  was 
only  a  mile  away.  At  that  time  Samuel  waa 


living  with  his  father  on  the  home  place, 
or  at  least  he  was  when  Richard  waa  mar- 
ried. Samuel  was  married  shortly  before  the 
marriage  of  the  witness,  some  six  or  seven 
months.  Richard  and  Samuel  each  had  a 
farm  of  80  acres  of  their  own.  l^at  his 
sister,  Mrs.  Wendling,  had  been  married 
about  16  yean.  ThtLt  he  gave  bis  f&ther  <»e- 
half  of  the  crops  raised  on  the  farm  for  ttw 
rent  thereot  That  mil  fatfaw  told  blm  tbat 
be  could  bring  any  stock  to  the  turn  ha 
Bftw  pn^ter  to  do,  provided  it  waa  no  raon 
than  what  he,  bis  fitOier.  bad.  That  while 
he  Uved  wUb  tala  father,  the  latter  had  some 
8  w  10  cows  and  6  or  6  be^  of  tuStm  and 
calves,  and  7  or  8  head  of  horses.  That 
when  be  left  the  home  place  he  took 
with  him  some  10  or  13  bead  of  cattle  4 
sows,  and  some  pigs,  one  load  of  com  and 
three  loads  of  bay.  That  be  did  not  take 
any  of  his  father's  cattle  with  him,  and  all 
the  hogs  tbat  be  took  belonged  to  him,  and 
not  to  his  father.  Hiat  be  took  his  own  bug- 
gy, harness,  and  team.  Tbat  at  Qie  time  he 
MC,  his  fiither  and  mother  were  In  poor 
health  and  needed  some  one  to  take  care  of 
tbem.  Tbat  he  left  the  farm  In  190a  Tbat 
be  wmt  ba^  in  about  a  year,  wtau  bis  motbr 
er  was  side  Rldiard  was  at  tite  home  eir 
tber  the  day  or  the  day  previous  to  tbe  first 
trouble  be,  the  witness,  bad  with  his  father. 
That  at  that  time  he  and  bis  wife  went  viaitr 
Ing,  and  when  they  returned  be  found  his 
father  and  mother  oat  of  humor.  Tbat  his 
father  never  complained  as  to  how  the  place 
was  managed  and  cared  for  during  the  first 
two  years  he  lived  there,  but  after  that  time 
the  trouble  began.  Just  after  Richard  would 
come  over,  his  father  would  complain  of  him 
for  not  keeping  op  the  fences,  clearing  out 
tbe  stables,  etc.  Tbat  In  reply  he  would  tell 
him  that  the  fences  were  In  good  rqtair,  and 
the  stables  were  kept  clean,  etc.  Did  not 
take  from  the  farm  one  hoof  of  stock  tbat  be- 
longed to  his  father. 

Charles  Vanosdol  testified  on  behalf  of  con- 
testants as  follows:  , 

That  he  resided  in  Keokuk,  Iowa,  and  was 
acquainted  with  Samuel  Bowden,  deceased. 
That  some  10  or  11  years  ago  he  went  to 
the  farm  of  Mr.  Bowden  to  purchase  a  horsey 
and  while  there  Henry  was  combing  his 
mother's  hair,  like  she  was  a  child.  **Ur. 
Bowden  said  to  me,  'I  have  divided  up  my 
property,  and  I  think  I  have  done  it  rig^t' 
I  told  him  I  didn't  know  that  it  was  a 
good  Idea  to  divide  the  property  now.  He 
says,  *I  have  two  sons,  and  I  have  givm 
each  one  80  acres  of  land.  Henry  gets  the 
home  place,'  and  40  or  30  acres  to  the  daugh- 
ter, and  then,  and  Henry  then  would  have  to 
pay  enough  cash  to  make  the  daughter  even 
up  with  bim ;  that  is,  that  Henry  would  have 
to  pay  enough,  would  have  to  pay  bis  sister 
enough,  to  make  them  two  even.  I  said.  'I 
think  you  have  done  It  as  good  as  yon  oovld.' 
Q.  What  was  said  In  th»  morning?   A.  In 
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the  morning  we  walked  out  In  the  jftidt  and 
be  pointed  out  tble  land,  this  40  acres,  or  30, 
and  said,  This  land  my  daughter  gets,  and 
Hmrj  1^  the  home  place  bajb  he  has  to 
pay  his  lister  enough  to  make  it  even.' " 
Croa^eraminatjon  by  Mr.  Montgomery: 
"Henry  was  living  on  the  place  when  I 
was  there.  He  was  married.  That  was  11 
years  ago.  I  can't  give  ihe  month.  Was 
the  latter  part  of  the  summer;  it  was  warm 
yet  *  *  *  Q.  X  mean  this  conTersatlon 
you  neTer  told  anybody  about  itt  A.  I  prob- 
ably told  this  attorney  this  forenoon.  Q.  Is 
that  the  onljr  person  you  told?  A.  Tes, 
sir.  Q.  When  did  yon  tell  the  attorney?  A. 
This  forenoon.  Q.  This  Is  the  only  time  yon 
have  told  it  since  the  couTorsation  occur- 
Kd?  A.  Tea,  air;  that  Is  all.  Q.  Tou  must 
bave  a  pretty  good  memory.  A.  I  think  my 
memory  is  pretty  good  yet  Henry  Bowden 
and  his  wife  were  there  and  heard  the  con- 
Tersatlon  between  me  and  his  father." 

Itecross-examlnatlon  by  Mr.  Montgomery: 
"Q.  Ton  were  subpoenaed  here  in  town? 
A.  Yes,  sir.  Q.  You  came  across  the  line 
voluntarily?  A.  I  had  a  little  business  in 
town.  I  believe  Mr.  Bowden  sent  for  me  to 
come  over.  Q.  When  did  he  tell  you  he 
wanted  yon?  A.  Last  Wednesday  be  phoned 
to  me.  I  told  talm  I  didn't  know  whether  I 
could  come  or  not" 

J.  B.  Wade  sworn  on  the  part  of  the  plain- 
tiffs testified  as  follows: 

"Reside  at  KlrksTllle.  Am  66.  I  formerly 
lived  in  Knox  county,  and  I  also  lived  over 
here  on  Fox.  I  was  acquainted  with  Samuel 
Bowden.  Q.  How  intimately  were  you  ac- 
quainted with  him?  A.  I  suppose  ever  since 
about  '70.  I  thrashed  for  him  in  '70.  Q. 
When  yon  lived  in  Enox  county  did  you 
visit  in  the  neighborhood?  A.  Sometimes, 
and  would  see  him.  Q.  Did  you  have  fny 
talk  with  him  after  his  wife  died?  A.  Yes, 
sir.  Q.  What  was  that  conversation  as  near 
as  you  can  remember?  A.  Something  about 
the  division  of  his  proper^.  *  *  *  Q. 
After  his  wife  died  what  was  the  conversa- 
tion that  you  had  with  him?  A.  Well,  it 
was  after  his  wife  died,  and  he  was  talking 
about  the  property,  and  he  said  he  had  made 
a  vrill,  and  that  he  had  given  Henry  Bowden 
and  his  sister  the  home  .place.  That's  what 
he  told  m&  Q.  Did  be  say  why?  A.  He  said 
be  had  helped  the  other  boys.  Q.  What  did 
be  say  abont  bis  condition?  A.  He  said  he 
was  in  bad  health,  that  he  was  almost  help- 
less, and  that  he  thought  It  was  time  he  was 
fixing  up  his  aff&lrs,  talked  along  that  line. 
I  stayed  there  tor  dinner  that  time.  Q.  Did 
he  say  anything  about  any  other  wiUs.  A. 
He  spoke  about  my  father's  will,  and  about 
the  disposition  he  had  made  of  his  pr(^r^ 
ty,  and  that  he  thought  It  was  a  Just  will. 
We  talked  about  a  good  many  things.  Q. 
Did  yon  see  him  after  that?  A.  I  saw  liim 
once  or  twice  after  that.  I  can't  remember 
the  dates.  Q.  Did  he  say  anything  to  you 
about  Hotry  and  his  wiffti  A.  He  said  be 


bad  been  out  of  humor  with  Henry;  that 
he  didn't  like  Henry's  wUe.  I  don't  remem- 
t>er  when  his  wife  died,  but  anyway  me  and 
my  wife  were  sent  for,  and  I  was  there  back 
and  forth,  and  that's  how  this  matter  come 
up.  After  his  wife  died  I  had  been  there  a 
time  or  two,  and  I  didn't  notice  Henry  or 
Sam,  then  I  beard  that  the  old  man  wouldn't 
let  them  come.  I  went  down  to  the  place  to 
see  the  old  gentleman  abont  it  to  speak  to 
him  about  It  about  the  boys  not  coming. 
The  old  man  said  that  he  would  like  to  have 
them  come,  and  finally  at  his  request  I  noti- 
fied them,  notified  Henry,  and  he  come  down. 
Q.  In  1006  and  1906  did  you  notice  any  change 
In  the  old  man's  mind?  A.  He  was  consider- 
ably afflicted  then  with  rhenmatlsm.  I  can't 
state  exactly  the  stete  of  his  mind.  Q.  You 
knew  Henry  when  he  went  on  the  ibrm?  A. 
I  always  thought  he  worked  well." 

On  cross-examination: 

"Q.  The  time  you  had  the  conversation 
about  the  timber  was  Mrs.  Bowden  alive? 
A.  Yes,  sir.  Q.  When  yon  had  the  second 
conversation  Mrs.  Bowden  was  dead?  A. 
Yes,  sir;  about  a  week  or  a  little  longer.  Q. 
He  never  said  anything  to  you  about  a  wlU? 
A.  He  never  told  me  he  was  going  to  make 
one.  Q.  When  you  had  this  conversation  was 
Dick  there?  A.  Yes,  sir.  Q.  Was  Dick 
living  there  then?  A.  Yes,  sir;  he  was  living 
there  whm  his  mother  died.  Q.  You  observ- 
ed the  boys  at  woi^  on  the  farm?  A.  Yes, 
sir.  Q.  The  old  gentleman  was  a  very  good 
farmer?  A.  Yes,  sir;  he  was  a  very  good 
farmer.  Q.  Tried  to  have  bis  farm  work 
done  good,  and  looked  after  it  well?  A.  Yes, 
sir.  Q.  I  will  ask  you  if  he  wasn't  self- 
willed,  a  man  of  strong  will,  and  wanted  to 
have  his  own  way?  A.  Yes,  sir.  Q.  That 
was  characteristic  of  him?  A.  Yes,  sir.  Q. 
He  had  heen  a  successful  farmer?  A.  Yes, 
sir.  Q.  Managed  his  business  well?  A.  Yes, 
sir;  I  think  so.  Q.  Was  a  man  of  ordinary 
intelligence?  A.  Yes,  sir.  Q.  He  never  did 
state  what  provision  he  was  going  to  make 
for  his  wife?  A.  His  wife  was  dead  when 
he  talked  to  me  this  time  I  spoke  about  Q. 
His  mind  was  all  right?  A.  Yes,  sir.  Q. 
What  year  was  that?  A.  1002.  Q.  His  wife 
died  that  same  year?  A.  Yes,  sir."  He 
was  a  sufferer  from  rtieumatlsm. 

W.  B.  VanfoBsen  sworn  on  the  part  of  the 
plaintiffs  testified  as  follows: 

"Am  acquainted  with  Henry  Bowden,  one 
of  the  plaintiffs  here.  Q.  Do  you  remember 
when  he  left  his  father's  farm  and  moved 
onto  a  farm  he  had  rentbd?  A.  Yes,  sir; 
John  Houston  farm.  Our  farms  Joined.  Q. 
Do  you  remember  what  property  he  brought 
there  when  he  came?  A.  Not  exactly.  Q. 
Approximate  It  A.  Ten  or  eleven  or  twelve 
calves,  might  be  more  or  might  be  less,  four 
head  of  horses  and  two  colts,  a  little  driving 
team,  and  I  think  one  of  the  four  was  a  blind 
horse,  and  I  believe  there  was  another.  I 
am  almost  sure  there  wera  four  bead  of 
horseBL  Q.  Wars  yon  acqnaliited  with  Henry 
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Bowden  when  he  Uved  on  his  father's  farm? 
A.  Yes,  sir.  Q.  How  was  he  as  to  being  in- 
dUBtrtoos?  A.  He  was  an  Indnstrloiu,  hard- 
working man.  I  know  be  got  more  done 
than  I  could." 

On  croBS-examlnatton : 

"Q.  How  long  since  he  lived  on  the  Hous- 
txm  place?  A.  I  snppose  '90  or  1900.  Q. 
What  month  was  It  he  left  the  Honston 
place?  A.  First  ot  March.  Q.  Before  yon 
went  on  ttie  witness  stand  had  yon  been  dls- 
cnsslDg  how  mo^  stxtA  he  bad?  A.  He 
asked  me.  Q.  Hare  yon  discussed  it  with 
him?  A.  He  told  me  what  he  wanted.  I 
told  him  I  didn't  know  much  about  it  Q. 
IMdn't  he  tell  yon  bow  nnich  stock  he  took 
there?  A.  No,  sir.  He  said.  Ton  know 
about  what  stock  I  had  when  I  went  thera' 
I  told  him  I  didn't  know  for  certain.  I  told 
him  I  didnt  think  he  had  more  than  10  or  12 
head  of  cattla  Q.  Did  be  say  he  had  less? 
A.  No,  sir.  Q.  When  did  yon  have  that 
talk?  A.  Just  about  a  week  ago.  Q.  Did 
he  discuss  how  many  hoga,  and  how  much 
grain,  oats,  and  com  he  took  there?  A.  No, 
sir.  Q.  Never  dlscossed  that  with  yon?  A. 
No,  sir. 

rrlts  Boon  sworn  on  the  part  of  the  plain- 
tiffs testifies  aa  followa: 
Direct  examination: 

"I  reside  a  mile  east  of  herew  Was  ac- 
quainted with  Samuel  Bowden,  senior.  Have 
known  him  all  my  life.  Q.  Were  yon  well 
acquainted  with  him?  A.  les,  sir.  Q. 
Would  you  see  him  quite  often?  A.  Yes,  idr. 
Q.  Did  you  ever  have  any  conyersatlon  with 
^ini  about  his  property?  A.  Yes,  sir.  Q. 
About  wh6n  was  that?  A.  I  have  talked 
with  him  two  or  three  times  about  his  prop- 
erty 12  or  13  years  ago.  Q.  What  was  the 
courersation  yon  had  wltb  him  first?  A.  He 
told  me  about  the  land  that  Sam  and  Dick 
had,  that  they  had  it  paid  for,  that  Sam  got 
one  80  and  Dick  the  other  and  be  said  be 
would  divide  the  borne  place  between  Heniy 
and  Ida.  Q.  How  many  times  did  you  have 
that  conversation?  A.  Two  or  three  times 
he  told  me  that  Henry  and  Ida  were  to  have 
the  home  place.  Q.  Did  he  say  he  had  given 
80  to  the  boys?  A.  Yes,  sir.  Q.  In  the  lat- 
ter part  of  bis  life  did  yon  observe  any 
change  in  his  condition.  A.  Not  very  much. 
I  didn't  see  him  very  many  times.  Q.  Did 
you  notice  that  be  was  falling  In  health?  A. 
The  last  time  I  talked  to  him  he  seemed  to 
be  a  little  feeble.  He  was  growing  pretty 
feeble.  His  ^ealght  was  poor,  and  he  was 
In  pretty  bad  shape.  Q.  Did  you  notice 
whether  or  not  his  mind  was  weaker?  A.  I 
don't  know  that  it  was.  I  didn't  talk  to  him 
only  a  few  minutes.  Q,  Do  you  know  who 
attended  to  his  business,  the  running  of  the 
farm?  A.  Dldc  attended  to  the  farm.  Q. 
Tended  to  the  old  man's  business  for  him? 
A.  I  think  so;  yes,  sir.  Q.  Did  the  old 
man  do  any  business  that  you  know  of?  A. 
Not  that  I  know  ot** 


Redirect  examination: 

"Q.  Did  he  have  stock  on  that  farm,  and 
nse  the  farm  as  If  it  vras  his  own  farm?  A. 
I  suppose  sa  Q.  Were  yon  acqnaJnted  wUh 
the  place  b^re  Henry  was  married?  A. 
Yes,  sir.  Q,  How  was  the  place  kept  up  thenT 
A.  I  couUhit  see  very  much  difference  at  any 
time.  Q.  How  wqs  Henry  aa  to  bsSag  lndi» 
triooa  and  a  bard  worker?  A.  I  think  ho 
was  indnstrioua,  and  a  v«y  hard  worker.** 

Sam  HlHer  sworn  on  the  part  of  the  plain- 
tifla  testlfled  as  followa: 

Direct  examination: 

"Q.  What  Is  your  oocnpationf  A.  Gaabier 
of  Ex<Aange  Bank,  Kahoka,  Bio.  Q.  How 
long  have  yon  been  there?  A.  Foarteen 
years.  Q.  Did  Samuel  Bowden  keep  an  ac- 
count with  yon?  A.  Tee,  rfr.  Oertlflcateii  of 
deposit  and  accounts.  Q.  Fran  1900  to  190T 
have  you  got  an  account  ahowlng  bis  certlfl- 
cates?  A.  Yea,  sir.  Have  the  certlflcatea, 
and  the  records  of  the  different  transactions. 
TbiB  memoranda  I  have  Is  prepared  from  llie 
certificate  reE^ster.  I  can  get  the  certlflcates. 
Q.  Very  well :  I  gtiess  we  better  have  them.** 

Mrs.  Ida  Wendling,  sworn  on  the  part  of 
the  plaintiffs,  testlfled  as  follows: 

"Q.  What  relation  are  yon  to  Samuel  Bow- 
den, senior?  A.  His  daughter.  Q.  Were  you 
the  only  daughter?  A.  Yes,  air.  Q.  How 
far  did  you  live  from  him  the  latter  part  of 
his  life?  A.  I  suppose  about  three  miles  and 
a  half.  Q.  When  were  yon  married?  A, 
1894.  Q.  Do  yon  remember  about  the  time 
your  mother  died?  A.  1902.  Q.  Did  yon 
stay  at  home  at  your  father's  bouse  during 
the  time  she  was  sick?  A.  I  was  there  just 
a  week  before  she  died.  I  stayed  there  from 
Monday  until  Friday.  She  died  Friday  nlchL 
I  lacked  two  days  of  staying  there  a  week. 
Q.  After  Henry  left,  or  any  time,  did  you 
have  a  conversation  with  your  fatber  about 
his  property?  About  what  he  was  going  to 
do  with  It?  A.  I  have  heard  father  say 
what  be  Intended  to  do  with  bis  property. 
He  had  given  Richard  and  Samuel  these  two 
Sffa,  and  the  homestead,  110  acres,  was  to  bo 
divided  between  Henry  and  I.  Henry  was  to 
have  the  home  place,  80  acres,  and  then  he 
was  to  pay  me  enough  to  make  it  even; 
that's  what  he  wanted  to  do  with  the  proper- 
ty. Q.  You  don't  know  whether  Richard  had 
any  Influence  over  your  father  or  not?  A.  I 
can't  say  as  to  the  influence.  We  couldn't 
talk  to  father  but  what  Richard  would 
be  there  listening.  Q.  Do  you  know  of  Rich- 
ard tending  to  any  business  for  Henry  after 
he  left  thm?  A.  I  was  there  one  time,  and 
remember  of  father  sending  him  after  some 
money,  and  he  brought  the  money  home.  Q. 
Did  your  father  give  him  any  check  to  draw 
it?  A.  I  didn't  see  any  papers.  Q.  What 
was  the  feeling  between  Richard  and  your 
husband?  A.  Not  very  good.  Q.  Not  friend- 
ly? A.  Never  was  friendly.  Q.  Did  yoa 
have  any  conversation  wltb  yonr  fiither  about 
the  flfifltyyifti  condition  of  your  husband?  A. 
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Tes,  sir.  Q.  What  statement  did  your  father 
make  In  reference  to  that  matter?  A.  He 
said  he  had  heard  m;  husband  waa  financial- 
ly busted.  Q.  How  aid  he  say  he  had  heard 
It?  A.  He  said  brother  Richard  brought  the 
news  from  town.    Q.  Did  your  father  then 
make  a  demand  on  your  husband  for  $300 
that  be  had  borrowed  from  your  father?  A. 
Yes,  sir.    Q,  What  did  you  do?   A.  Paid  it 
right  then.  Q."  What  was  the  financial  condi- 
tion of  your  husband  then?  A.  Always  had 
money  whenever  he  wanted  It.    Q.  When 
did  yon  ascertain  that  this  will  was  made  In 
the  shape  It  waa?  A.  Not  until  after  fa- 
ther's death.  Q.  Had  you  ever  heard  about 
such  a  wiU  as  that?   A.  I  had  heard  that 
brother  Dick,  was  to  get  all  the  property.  I 
didn't  know  what  was  In  the  will  until  after 
his  death.  Q.  Had  you  ever  heard  that  your 
father  had  glTwi  Dick  a  bill  of  sale  for  all 
bis  personal  property?   A,  No,  sir.  Neyer 
nntll  after  hlfi  death.    A.  Did  your  father 
ever  give  you  any  personal  property?  A. 
Befor«  I  was  married  father  gave  me  a  Jer- 
sey calf,  and  he  gave  me  a  colt.  A.  How  old 
were  you   when  you  were  married?  A. 
Twenty-seven  past   Q.  Had  always  lived  at 
home  and  kept  house?  A.  Yes,  sir.   Q.  At 
any  time  did  yon  put  any  money  In  a  loan 
with  your  father?  A.  Yes,  sir.  Father  was 
making  a  loan  at  one  time,  and  I  put  In  $20. 
Q.  What  did  Richard  give  you?  A.  It  was 
920  at  the  rate  of  8  per  cent  i>er  annum, 
and  there  would  be  fl.60  Interest,  and  he 
gaTe  me  a  dollar  and  a  half  and  said  it  was 
worth  10  cents  to  bring  It  to  my  place.  Q. 
Wen  yoD  ever  there  when  your  brother 
Henry  lived  tbere?  A.  Tes.  sir;  twice.  Q. 
What  was  the  relationship  between  them 
then?  A.  Seemed  to  be  getting  along  good. 
Q.  What  was  the  condition  of  your  father 
physically  the  latter  part  of  his  Ufe?  A. 
Was  Toy  feebla  Q.  How  loiw  had  he  been 
Oat  way?  A.  I  can't  say.  Q.  What  seemed 
to  be  the  matter  wlUi  hlmf  A.  BhetunfttlsiD 
and  heart  trouble;  Q.  Gerald  he  move  aroond 
good?  A.  He  was  Grippled  up,  cooldnt  move 
Ida  feet  good,  had  to  sup  them  along.  Q. 
How  was  his  eyesight?  A.  He  had  a  cata- 
ract on  his  eye,  aind  bad  It  tak»  off.  Q< 
Were  you  ever  there  when  he  would  fall  to 
noognlze  you  until  yon  would  speak?  A,  He 
couldn't  recognise  even  taemben  of  the  fami- 
ly at  times,  until  after  they  spoke.  He 
couldn't  see  a  chair  In  the  room ;  would  have 
to  feel  for  a  chair  to  sit  down  on.  Q.  Did 
he  visit  yon  after  Richard  moved  on  the 
place?  A.  He  waa  there  once.   Q.  Did  you 
have  a  conversation  with  him?  A.  Only 
just  before  the  family  he  bid  me  good-by& 
He  pressed  $5  in  my  hand.   Richard  and  his 
family  had  stepped  out  to  go  home.  Q.  They 
^dn't  see  him  f^ve  It  to  you?  A.  Not  that  I 
know  of.    Q.  What  was  Henry's  conation 
.  financially  at  the  time  this  will  was  made  in 
1906?  A.  I  don't  know.    Q.  Do  yon  know 
-what  property  be  had?  A.  No,  sir.  Q.  Did 


yon  ever  receire  any  of  the  honsehoid  goods 
at  the  time  yoa  were  married,  or  at  any  oth- 
er time?  A.  No,  sir.** 

W.  B.  Sfsson,  sworn  on  the  part  of  the 
plaintiffs,  testlfled  as  follows : 

"Q.  What  Is  your  occupation?  A.  Phyd- 
dan  and  surgeon.  Q.  Yon  reside  in  Kahoka. 
Mo.  7  How  long  have  yon  been  practicing 
here?  A.  Twenty-one  years  In  March.  Q. 
Were  you  acquainted  with  Samuel  Bowden, 
senior,  in  his  lifetime?  A.  Yea,  sir.  Q.  How 
loi^  had  you  known  him  before  his  death? 
A.  Fifteen  or  16  years.  I  think  I  met  him  In 
'92  or  '93.  Q.  Were  you  ever  called  to  at- 
tend him?  A.  I  was  called  there  on  consulta- 
tion with  old  Doctor  McKee.  Q.  Who  was 
sick?  A.  Mrs.  Bowden.  Q.  How  long  were 
you  his  family  physician?  A.  Gontinuously 
from  1901  to  his  death,  and  before  that  for 
a  part  of  the  time.  I  done  his  practice  from 
1895.  Q.  Do  you  remember  of  being  out 
there  at  a  time  a  will  was  said  to  have  been 
made?  A.  Yes,  sir.  I  think  that  was  In 
1902.  Q.  What  condition  did  you  find  him 
in?  A.  Ke,  had  been  sick,  I  think  he  and 
his  wife  had  pneumonia;  that's  my  recol- 
lection, I  think  maybe  that  same  day  he  was 
a  little  excited.  I  was  out  there  In  the  morn- 
ing, and  was  called  again  after  supper.  Q. 
How  did  you  know  that  a  will  had  been 
written  at  that  time?  A.  I  can't  say.  Mr. 
Montgomery  and  his  brother  were  there.  I 
don't  know  whether  they  were  there  when  I 
got  there  or  not  Q.  Waa  the  old  man  ex- 
cited? A.  Yes,  sir.  Q.  What  had  the  old 
gentleman  been  suffering  with  towards  the 
latter  part  of  his  Ufe?  A.  Rheumatism,  and 
organic  heart  disease.  He  had  had  a  cata- 
ract on  his  eye,  and  I  assisted  Dr.  Lapsley 
In  removing  It  Q.  This  organic  heart 
trouble  with  which  he  was  afflicted,  In  ad- 
dition to  his  other  ailments,  would  that  have 
a  tendency  to  weaken  bis  mind,  or  cause 
him  to  be  in  such  a  condition  that  he  would 
be  easily  Influenced?  A.  FroQuently  It  does; 
yes,  sir.  A  man  In  that  state  of  mind  would 
be  weaker  and  probably  more  easily  Influ- 
enced. Ec  was  childish.  He  wasn't  dement* 
ed,  but  naturally  was  childish.  Q.  Would 
yon  say  that  he  was  In  a  condition  that  he 
would  be  easily  influenced?  A.  Any  man 
that  is  childish  would  be  easily  influenced." 

Cross-examination: 

"Q.  Yon  bad  occasion  to  go  &nd  see  him 
when  he  was  auffeiing?  A.  Yes,  sir;  when 
he  was  sick.  Q.  Yon  never  interrogated  him 
about  his  business  affairs?  A.  No,  At.  Q. 
Yon  would  simply  examine  him  and  adminis- 
ter tiie  medlclDe  you  thought  best  for  him 
to  haTO?  A.  Yes,  sir.  Q.  You  never  had  oc- 
ca^on  to  talk  to  him  only  when  he  was 
sick?  A.  For  sereral  years  before  he  died  he 
was  In  the  habit  of  taking  some  meiUcine, 
I  think,  I  don't  think  he  went  over  two  or 
three  weeks  without  taklpg  medicine.  Q. 
How  often  did  you  visit  him  In  1906?  A.  I 
don't  know  without  looking  at  my  books.  Q. 
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The  time  be  bad  pnenmonla  and  Ue  wife 

died  you  saw  blm  more  frequeitly?  A.  Wdl^ 
tbe  last  three  yean  before  he  died  I  would 
Me  1dm  <moe  a  month  anyhow.  Q.  Haven't 
yon  sent  him  medldne  without  going  to  see 
him?  A.  Yes,  sir;  he  had  organic  heart 
dlaease.  Q.  Since  you  hare  known  hlm^  what 
would  yoD  say  as  to  whether  be  warn  a  man 
of  etroiu;  will  power?  A.  In  Ma  younger 
days  I  should  Judge  he  was  a  man  of  con- 
siderable will  power.  Q.  Ordinarily  when 
yon  would  go  to  see  blm  it  was  wboi  be  was 
sick  and  suffering?  A.  K  suppose  be  would 
be  sick;  yes,  sir.  Q.  He  was  a  man  that 
had  a  gisod  memory?  A.  Probably  did  hare 
in  his  younger  days.  Q.  Ton  are  simply 
telling  his  condition  when  you  would  be 
there  and  see  him?  Q.  Yes,  sir." 
'  Re-dlrect  examinatloQ : 

"Q.  What  were  tbe  remedies  yon  admin- 
istered to  him?  A.  Well,  remedies  for  tbe 
heart  trouble  and  dropsical  affliction ;  and  he 
would  improve  for  a  while.  You  see  his 
circulation  was  poor,  and  I  would  give  reme- 
dies to  improve  that.  Q.  Would  he  be  kind 
of  drowsy?  A.  Yes,  sir;  at  times.  Q.  Mlgbt 
not  the  medicine  have  a  bad  effect  on  bis 
mind?  A.  Primarily  it  would  benefit  him, 
would  benefit  his  mind  from  tbe  fact  that  it 
would  restore  the  circulation;  his  heart 
trouble  would  tend  to  produce  dullness,  and 
the  heart  stimulant  would  relieve  that  to 
some  extent" 
«Xhe  bill  of  sale  previously  mentioned,  from 
the  testator  to  Richard,  was  for  two  horses, 
three  milch  cows,  one  two  year  old  heifer, 
three  yearling  steers,  three  spring  calves,  one 
binder,  one  two-horse  wagon,  one  cultivator, 
one  planter,  one  com  sheller,  one  sulky  hay 
rake,  and  all  farming  implements  and  uten- 
sils on  tbe  farm,  and  the  consideration  there- 
for was  $200.  This  was  duly  acknowledged 
and  recorded  November  15, 1904. 

Contestants  then  introduced  in  evidence 
about  20  cerUflcates  of  time  deposits  of  vari- 
ous dates  and  for  various  amounts,  on  the 
Exchange  Bank,  in  the  name  of  Bamuel  Bow- 
dm,  all  of  which  were  indorsed  by  B.  S. 
Bowdeu;  the  two  last  by  him  as  administra- 
tor. The  cashier  of  the  bank  testified  that 
all  of  those  transactions  were  conducted  by 
Richard  Bowden  for  his  father.  Samuel  Bow- 
den;  also  that  prior  thereto  Henry  Bowden 
bad  made  three  similar  dcipoaltB  ftr  bis  fa- 
ther. 

Andrew  ODay,  sworn  on  the  part  of  tbe 
plaintiffs,  testtfled  as  folUnra : 
Direct  examination : 

Was  acquainted  with  Bamoel  Bowden  In 
bis  lifedma  Was  acquainted  with  Ur. 
WendUng,  and  Richard  Bowden.  Did 
you  have  a  conversation  with  Richard  Bow- 
den about  Bir.  WenWngT  A.  Yea,  sir.  Q. 
What  was  it?  A.  He  spoke  to  me  about  Ur. 
Wendling  giOng  to  bard  drlnUng:  I  said  It 
was  a  mistake;  tbaA  be  would  only  take  a 
glass  of  beer  or  twa  Q.  Was  be  drinking  to 


exoesB  at  tbat  time?  A.  No,  dr.  Q.  How 
has  he  been  flnandally  from  1902  on  up?  A. 
He  was  pretty  well  fixed,  a  hard-working, 
indastrlons  man  with  plenty  money.  He 
was  In  good  dreomatances.  Q.  Yon  have 
been  around  bla  bmne?  A.  Tes,  dr.  Q.  Do 
yon  know  bow  mndi  laud  he  baa?  A.  Tbxee 
hundred  and  seventy-flve  or  400  acres.  Q. 
How  does  be  ttve?  A.  He  lives  mliEbty  wdL 
Q.  Did  you  bare  a  oonversatlcm  with  Sam- 
uel Bowden.  Sr.,  about  bla  daughter?  A. 
Tes,  dr.  Q.  State  what  tbat  conversation 
vaa?  A  I  had  vlalted  tbere  (Ur.  Bowd^i'a) 
on  Sunday  htfon  be  died.  We  sat  there  In 
the  room  and  talked  probably  two  hours,  and 
in  Us  talk  be  said  be  understood  tbat  Mr. 
Wendling  bad  gone  to  drinking,  drinking 
bard.  I  said,  ISiafs  a  mistake;  be  has  not.' 
Q.  What  further  was  said?  A.  He  said  Ida 
worked  hard  on  this  place,  and  *I  feel  sorry 
for  her.*  And  he  says,  'She  is  working 
hard  yet'  Q.  Was  tbere  anything  said  in 
that  conversation  about  tbe  flnnndnl  condi- 
tion of  Mr.  Wendling?  A.  I  don't  recollect 
of  anything  being  said." 
Oross-examlnation : 

"Q.  During  the  years  1902  and  1903  was 
he  very  mu(di  in  debt?  A.  I  don't  know.  I 
didn't  look  after  these  mattoa.  I  don't 
know  how  much  he  was  In  debt  Q.  Ton 
said  you  knew  be  owned  this  land?  A.  I 
knew  he  was  In  possession  of  it" 

All  this  testimony  was  objected  to,  and 
exceptions  duly  saved. 

P.  X.  Wllsey.  sworn  on  the  part  of 
plaintiffs,  testified  as  follows: 

"Q.  What  podtlon  do  you  occuiv  in  Oark 
county?  A.  I  am  collector,  of  Clark  county,^ 
Mo.  Q.  Have  you  got  a  copy  of  the  assess- 
ment list  of  H.  H.  Bowden.  1901,  fOr  tbe 
taxes  1901?  A.  Tes,  sir.  Q.  will  you  turn 
to  it?  A.  -laxes  show  the  assessment  was 
for  1900,  assessment  year  1900  for  taxes  1801 
Shows  it  was  (HI  two  horses,  six  cattle,  ana 
six  hogs,  and  $30  worth  of  other  personal 
property." 

Oross-examlnatlon: 

"Q.  What  is  that  yon  have?  A.  Asseoa- 
ment  for  1800  for  taxes  1901.*' 
Plain  tiff  rests. 

Richard  Bowden  testified  on  bdialf  of  pro- 
ponents as  follows : 

"I  am  one  of  tbe  defendants  In  tbla  case, 
^nry  Bowden  lived  on  FaUWs  farm  in  1808 
and  left  in  190a  At  the  time  he  left  he  took 
with  blm  21  bead  of  cattle  frmn  yearlings 
op.  The?  were  worth  about  $30  a  bead.  He 
also  took  dgbt  head  of  horses,  worth  aboiit 
$100  each,  40  bead  of  hogs,  worUi  94  or  ^ 
each,  four  or  five  loads  of  com,  worth  40 
cents  per  bushel,  three  or  four  loads  of  oats, 
worth  80  cents  a  bndid,  four  or  five  loads  of 
bay,  wortb  $6  a  tmL  He  also  took  a  buggy, 
plow,  a  cultivator,  and  some  bamess.  All  of 
said  property  was  worth  about  $1,600  or 
$1,600.  The  farm  was  not  in  a  very  good 
condition  when  Henry  teft  It;  be  had  let  tbe 
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bedge  tmem  gtow  i^  all  of  whldi  wen 
about  one  mUe  In  length.  It  bad  not  been 
trimmed  tot  two  or  tbree  tcub.  The  m&< 
nore  waa  about  two  Ceet  deep  In  the  stablea. 
All  other  fendzig  out  ttie  place  was  In  bad 
shape.**  That  he  did  Oie  chores  for  his  par- 
ents from  1000  to  190%  and  after  -that  rented 
the  fimn  and  moved  down  there,  and  gave 
one-tblrd  of  what  was  raised  tliereon  as 
rent  Vattier  and  mothw  wwe  at  that  time 
In  poor  health.  Be  tented  the  farm  and 
moved  down  thne  at  the  suggestion  of  his 
broth«Mn*law.  Hr,  WendltuK  and  that  sug> 
gestlon  was  satlsMctorr  to  his  fiitber,  as  he 
said  he  and  Henry  could  not  get  along  to- 
gether, ntat  he  had  nottilng  to  do  witb  Us 
fiither  ha^ng  Henry  more  from  the  place: 
He  knew  his  father  was  dlssatlBfled  with 
Henry,  but  he  did  not  talk  to  Henry  about 
his  going  on  the  place;  but  did  talk  to  ^end- 
ling.  That  after  he  moved  to  Us  father's 
place,  Mr.  WendUng  visited  there  frequently ; 
so  did  Mrs.  Wmdllng.  They  were  botli 
there  at  the  thus  of  Us  motber's  death, 
wUch  mu  In  1902,  and  came  there  after  her 
death.  That  he  knew  4^  the  UU  of  sale  from 
his  fiither  to  himself,  selling  the  personal 
property  ther^  motioned.  FaHier  said  he 
was  unable  to  care  for  the  sune,  and  would 
ssU  it  to  him  for  9200^  the  pilce  Qierein 
stated.  He  paid  the  price  and  took  the  prop- 
erty. That  while  there  he  transacted  his 
fftUier^e  busliMSs.  "Q.  At  whose  direction? 
A.  At  bis  direction.  Bis  money  and  property 
were  kept  separate  from  mine.  I  hauled  and 
sold  Us  grain,  and  he  cashed  his  own  checks 
given  therefor.  I  was  always  directed  by 
my  fhther  as  to  how  to  transact  bis  business.** 
He  was  named  as  executor  In  the  will,  but 
did  not  know  that  fact  until  after  the  death 
of  his  father.  He  got  It  from  the  office  of 
Mr.  Montgomery.  He  bad  It  sealed  and  lock- 
ed up  In  his  desk.  That  he  never  in  any 
manner  influenced  his  father  In  making  the 
win;  nor  did  be  ever  have  a  conversation 
with  his  father  as  to  what  he  should  will  to 
Samuel,  nor  as  to  any  of  the  other  children. 
That  be  never  told  his  father  that  Mr.  Wend- 
ling  was  financially  brok^  or  regarding  bis 
finandal  condition.  That  he  heard  Henry 
testify  regarding  his  looking  after  his  fa- 
ther's certificates  of  time  deposits.  That 
Bald  testimony  was  correct,  and  that  he  at- 
tended to  the  same  at  his  Cither's  direction, 
but  always  kept  his  business  separate  from 
his  own.  That  his  father  kept  his  certifi- 
cates in  the  bureau  drawer,  and  the  witness 
kept  bis  In  his  trunk  upstairs.  In  all  money 
matters  the  witness  would  give  his  father  his 
certificates  and  keep  his  own.  He  would  put 
his  away.  Whenever  his  father  wished  to 
cash  a  certificate  or  deposit,  he  would  give 
it  to  witness,  and  he  would  take  It  to  the 
bank  and  have  It  cashed ;  and  If  the  certifi- 
cate was  to  be  renewed,  be  would  have  it  re- 
i»wed,  surrender  the  old  one  to  the  bank  and 
give  the  new  one  to  his  father.  That  after 
tiie  death  of  bis  father  he  A>nnd  all  of  the 


certificates  of  6epoa.t  in  tto  hnzean  drawer 
where  his  father  kept  them.  That  they  were- 
inventoried  by  him  as  executor,  and  he  cash- 
ed them  and  accounted  for  the  proceeds 
thereof!  There  was  shown  to  witness  a 
nmnber.of  diecks  drawn  by  himself  and  pay- . 
able  to  various  parties,  for  various  amounte, 
for  various  purposes,  which  were  identifled 
snd  introduced  In  evidence  wlUiout  objec* 
tton,  among  which  was  one  for  f2,000,  pay- 
able to  MwiK^if,  and  deposited  for  one  year 
in  the  Glaiic  Oounty  Savings  Bank,  bearing 
8  per  cokt  Interest  on  account  "of  Mrs.  Ida 
Wendllng,  under  Qie  will  of  Samael  Bowden, 
deceased."  On  cross-examination  he  testt- 
fled  as  follows: 

That  he  knew  his  father  had  made  n  wiU,, 
and  that  Us  father  told  him  that  he  left  it 
with  Mr.  Montgomery  for  safe-keepings  That 
he  and  his  falher  never  talked  of  Uw  will  be- 
fore It  was  made.  That  at  the  request  of 
his  flather  he  went  fbr  Mr.  Montgomery  to 
go  out  to  his  faUier's  boose,  as  he  wanted  to 
see  him.  That  he  did  not  go  after  Mr.  King 
to  come  and  sign  the  will.  That  he  knew 
nothing  about  a  will  that  was  to  be  made; 
that  his  father  had  never  mentioned  it  to 
him,  and  that  knew  nothing  of  it  until  his 
father  made  the  codicil  thereto.  Did  not 
then  know  what  disposition  bis  father  had 
made  of  his  proi>erty,  nor  never  knew  that 
until  he  beard  the  will  read  after  his  father's 
death.  That  he  knew  nothing  about  Henry's 
going  oft  the  place.  Did  not  go  down  there 
and  talk  to  his  father  about  that  fact  Did 
not  go  down  there  and  tell  his  father  that 
Henry  was  letting  the  place  go  to  rack. 
"Father  gave  William  and  Samuel  each  an 
80-acre  tract  of  land  near  his  home  place. 
William  went  West,  and  deeded  his  80  to 
Samuel,  and  in  consideration  thereof,  Sam- 
u^  deeded  his  80  to  me.  My  sister  work- 
ed at  home  while  living  there;  so  did  Hen- 
ry ;  all  of  us  worked  on  the  farm,  but  Sister 
did  not  work  In  the  fields;  she  had  plenty 
of  work  In  the  house  to  do.  We  had  a  girl 
there  to  assist  her  to  do  the  work."  Never 
said  to  any  one  Mr.  Wendllng  was  drinking. 
Never  talked  to  his  father  about  depositing 
Ms  sister's  legacy  in  the  Clark  County  Sav- 
ings Bank.  "Father  did  bis  business  with 
the  Exchange  Bank."  Never  talked  to  his 
father  about  how  many  cattle  Henry  took 
from  the  place  when  he  moved  therefrom. 
He  was  not  there  when  be  took  them,  but  he 
drove  them  by  his  house  when  leaving  there. 
Zoung  Irvln  was  assisting  him  to  drive  them, 
and  there  were  21  head,  but  did  not  remem- 
ber how  many  cows,  calves  nor  yearlings 
there  were.  He  had  eight  bead  of  horses 
and  two  colts.  Did  not  tell  any  one  about 
this.  He  supposed  his  father  knew  of  it 
"I  don't  know  of  It,  If  I  did.  Q-  Didn't  you  tell 
him  [your  father]  that  yon  saw  him,  Henry, 
taking  21  head  of  cattle,  40  head  of  hogs, 
eight  head  of  horses,  when  yon  were  telklng 
to  him  about  it?  A.  I  don't  remember. 
•  •  •  We  talked  somau  Tes,  sir.  He- 
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■drove  tbe  stodc  ilgbt  by  my  house.**  He  did 
not  go  to  bis  father's  that  evening.  He  went 
the  next  day,  but  never  said  anything  to  him 
about  the  stock  which  Henry  drove  from  the 
place.  He  had  nothing  to  do  with  tbe  notice 
■  that  was  served  upon  Henry  to  leave  the 
place,  nor  never  heard  of  It  until  yesterday. 
He  had  heard  his  father  complain  of  Henry. 
"We  talked  abont  the  matter  a  couple  of 
times."  He  talked  to  his  father  whenever 
he  went  over  there,  and  i»ald  no  attention  as 
to  whether  Hen^  was  there  or  not  He  had 
some  trouble  with  Hr.  WendUng.  It  grew 
out  of  a  loan  of  $100  he  made  to  him.  "He 
agreed  to  pay  me  6  per  ceat  interest,  but 
neveor  paid  it  Never  had  any  trooMe  with 
him  over  bis  wife."  He  never  told  her  to 
stand  up  for  her  rights  and  he  would  pay  her 
attorney  fete.  Never  bought  any  calves  with 
Henry.  He  had  rec^ved  a  horse  and  oow 
from  his  father. 

Thomas  McOar^  testified  toe  proponents 
as  follows: 

That  he  bad  redded  in  Pike  county  evw 
since  1862,  and  knew  Samuel  Bowdoi  ever 
since  1870.  Beslded  abont  one  mUe  from 
him.  Had  visited  him  and  had  various  busi- 
ness transactions  with  him.  That  be  never 
saw  anything  wrong  with  his  mind,  and  It 
was  good  the  last  time  he  saw  him.  Mr. 
Bowden  was  a  man  of  very  strong  will,  and 
nothing  could  Influence  him.  He  was  a  suc- 
cessful farmer  and  business  man.  He  kept 
the  farm  up,  and  everything  in  good  repab-. 

On  cross-examination: 

"Richard  Bowden  marrfed  my  nlec&  Mr. 
Samuel  Bowden  was  very  feeble  during  the 
last  few  years  of  his  life.  He  could  not  get 
around.  He  was  fixed  in  his  opinions,  but 
reasonable ;  If  he  made  up  liis  mind  about  a 
person  he  stuck  to  it" 

Prank  NefT  testified  for  proponents  as  fol- 
lows: 

"I  reside  In  Pike  county,  and  am  a  farmer." 
Knew  Samuel  Bowden,  Sr.,  since  1868.  He 
resided  about  one  mile  from  bim ;  their 
farms  Joined.  Saw  him  quite  often,  and  vis- 
ited him  at  bis  home.  He  remembered  when 
he  died.  In  his  opinion,  he  was  a  man  of 
sound  mind  and  reasonable.  He  had  a  mind 
of  his  own,  and  it  was  characteristic  of  him 
that  he  could  not  be  easily  Influenced.  He 
had  a  talk  with  deceased  a  week  or  two  be- 
fore his  death,  and  In  his  opinion  he  was 
then  of  sound  mind.  Did  not  see  any  diEFer- 
ence  In  his  mind  when  sick  or  well.  He  al- 
ways kept  his  farm  up  In  good  condition. 
His  fences  were  good.  Did  not  remember 
much  about  that  when  Henry  left,  but  be 
thinks  he  left  the  hedges  untrlmmed. 

On  cross-examination : 

In  1892  be  moved  a  little  further  from  Mr. 
Bowden  than  be  was  prior  to  that  time,  and 
consequently  did  not  see  him  so  often,  al- 
though he  would  see  him  occasionally.  Knew 
Henry ;  he  was  a  good  worker.  He  and  his 
father  got  along  all  right  up  to  about  a  year 


or  two  before  the  old  gaiU^nan  died.  He 
never  knew  what  their  troubles  were  about; 
only  what  he  was  told.  Mr.  Bowden  was 
feeble,  had  rheumatism  and  he  heard  he  bad 
heart  trouble ;  also,  he  could  not  walk  very 
well.  He  always  walked  with  on^  and  part 
of  the  time  with  two  canes,  and  some  of  tlie 
time  not  at  alL  His  eyesight  was  poor;  at 
times  he  could  Iiardly  see.  He  had  an  oper- 
ation performed  on  his  v^tB,  and  after  that 
he  saw  much  better. 

Thomas  Wood  testified  on  behalf  of  the 
proponents  as  follows; 

Tliat  he  was  a  farmer,  and  resided  2H 
miles  from  Mr.  Bowden.  Knew  him  welL 
He  was  a  man  of  sound  mind,  self-willed, 
and  was  not  easily  Influenced  as  to  his  opin- 
ion. 

On  cross-examination: 

He  had  rheumatism  and  could  not  get 
around  very  well. 

C.  W.  Tant  testified  for  proponents  as  fol- 
lows: 

"Reside  In  Kafaoka ;  am  a  lawyer.  Have 
known  Mr.  Bowden  for  many  years."  He 
lived  near  bim  before  he  began  practicing 
law.  Tbe  families  were  good  friends.  He 
was  a  man  of  sound  mind  and  strong  will. 

Robert  Wood  testified  for  proponents  as 
follows: 

Knew  Mr.  Bowden  well,  and  that  be  was  a 
man  of  sound  mind. 

John  Wood  testified  for  proponents  that  be 
bad  known  Mr.  Bowden  well  ever  since  1896; 
that  he  was  a  man  of  sound  mind,  and  strong 
will  power. 

Louis  NefT  testified  for  proponents  that  he 
knew  Mr.  Bowden;  that  he  was  a  man  of 
sound  mind  and  was  a  self-wUled  man,  not 
easily  Influenced.  He  was  that  way  up  to 
bis  death. 

James  Brlckey  testified  for  proponents, 
substantially  the  same  as  did  Louis  N^ 

Hesekia  Kilmer,  by  deposition,  testified 
for  proponents  substantiaUy  the  same  as 
Neff. 

John  King  testified  for  contestants  In  re- 
buttal, as  follows: 

"I  know  tbe  Bowden  &rm;  It  is  worth 
$65  per  acre.  Have  seen  Mrs.  Weudllng 
working  there,  raking  hay  and  gathering 
up  the  haycocks  when  they  were  patting  op 
bay.  Do  not  remember  of  seeing  her  do  any 
other  farm  work. 

Sarah  Irvln  testified  for  contestants  as  fol- 
lows: 

"Don't  remenit)cr  of  Dick  coming  to  hl« 
other's  place  in  the  absence  of  Henzy,  and 
showing  him  over  the  farm." 

John  Irvln  testified  for  contestants  as  fol- 
lows : 

"Don't  know  how  often  Dick  came  there 
while  Henry  lived  there.  I  helped  Henry 
Bowden  move  his  stock  from  the  old  place. 
He  took  cattle  and  horses  both,  16  or  17  head, 
ttiat  includes  the  colts,  calves,  and  every- 
thlng.  Q.  Do  you  remembra:  one  Sunday  when 
Richard  Bowden  came  down  to  the  old  home 
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place  and  took  Ills  father  oat  over  the  fiinn, 
on  Sunday  vtdle  Heary  was  sway?  A.  I 
cannot  say  whether  it  wa»  Snnday,  Monday, 
OP  l^esday.  Q.  While  Henry  was  away? 
A.  Tes,  sir.  Q,  Do  yon  remember  of  Dick 
going  down  Hiere  and  taking  the  old  gentle- 
man out  orer  the  farm  In  a  bng^,  yrbJOi  Hen- 
ry was  away  from  home?  A.  I  cant  say 
whether  Henry  was  ttaia  or  not  Q.  When 
was  that?  Was  It  towards  the  latter  part  <a 
the  time  ttiat  Henry  sbiyed  thsre?  A.  I 
think  it  was  along  in  summer.  Q.  Went  be- 
fore Henry  left?  A.  Tes,  dr." 
Cross-examination; 

"I  had  a  conversation  with  Henry  Bowden 
with  reference  to  being  a  witness,  is  the  Ju- 
ry box  yesterday.  Nobody  In  there  but  just  I 
and  him.  He  says,  'John  we  was  an  Mends 
t<«ether,  and  I  would  Ute  to  have  you  help 
me  out,  what  you  know  abont  It  If  you  can,* 
he  said  te  help  him  out  If  I  could,  and  he 
would  see  It  was  all  right  Said,  'Belp  me 
out  uid  I  will  see  It  is  aU  right  with  you.* 
I  says,  'Henry,  I  don't  care  whether  It  makes 
you  mad  or  makes  Dick  mad.  I  am  going  to 
teU  the  straight  I  helped  to  drive  the  stock 
over,  and  luTe  never  thought  about  It  after- 
wards until  the  sheriff  subpoenaed  me.*  I 
didn't  keep  any  memorandum  of  the  exact 
lamba.  Since  that  tlm^  I  have  h^ped 
drive  cattle  8ev>eBal  times.  There  la  nothing 
sqpecial  to  impren  tb»  number  va  my  mind, 
nothing  unusnal  about  It  Henry  was  pay- 
ing me  for  this.  The  road  he  took  bad  pret- 
ty neariy  idli^ed  my  memory.  I  cannot 
have  any  (dear  recollection  whlcb  way  he 
went  I  think  Henry  and  I  drove  the  cattle. 
Dad  went  along,  my  pa.  Some  of  the  stuff 
was  hauled  In  a  m^gmi." 

Deposition  of  BL  D.  Bltchey  introduced  by 
plaintUfs.  E.  D.  Bitdi^,  being  duly  sworn, 
Oeposed  and  says: 

"Have  UvefX  In  Olark  county.  Mo.,  10  or  18 
years.  I  was  acquainted  with  Samud  Bow- 
den, Sr.,  in  Us  lifetime,  for  37  to  40  years. 
Was  in  business  at  Eahoka  part  of  the  time, 
handling  stock.  I  had  a  conversation  with 
Samuel  Bowdm,  Sr.,  deceased,  In  his  life- 
time as  to  tiie  disposition  of  his  property 
among  Us  diUdren.  As  to  the  dates  of  this 
conversation,  it  is  hard  for  me  to  tedl,  but  I 
would  say  10  or  12  years  ago.  He  and  his 
wife  took  dinner  with  me  when  he  lived  In 
town.  It  might  have  been  longer  than  that 
He  owned  the  fiirm  where  he  was  living,  and 
two  places  north  of  that;  there  was  three 
places  at  the  Ume.  My  best -recollection  Is 
there  was  80  acres  In  the  two  north  places, 
and  I  think  more  tiban  that  in  the  south 
place.  He  was  making  a  wllL  I  came  down 
town  with  him  and  went  back  and  took  din- 
ner and  I  witnessed  the  will,  as  I  remember 
it.  These  two  places  north  ot,  he  told  me  he 
was  paying  them  out  for  the  two  oldrat  sons, 
and  tbe  old  place  was  a  part  of  it  to  go  to 
bis  younger  son,  and  his  younger  son-was  to 
pay  the  sister  some  money,  and  I  cannot  re- 
cOUect  ttie  euct  amount  My  recollection 
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was  that  It  was  $1,000,  but  I  would  not  be 
poBltlva  Henry  is  the  youngest  son.  I  can*t 
tell ;  my  reeollectton  is  that  it  was  here  in 
this  building;  dont  know  who  the  oQier 
witness  wa&  I  didn't  read  the  wni,  but  I 
heard  it  read.  BUI  Robinson  l»d  something 
to  do  vrtth  it  if  I  remember  right  We  came 
down  from  home  after  dinner,  and  the  pa- 
pers were  drawn,  and  I  was  a  witness  to  It 
I  dont  rem«nber  of  any  ottier  coBversattim 
that  I  had  that  I  can  recollect  During  the 
time  that  I  lived  hoe  and  ms  In  the  stock 
business,  I  purdbased  stock  from  these  farms. 
I  did  all  the  trade  with  the  old  gentleman. 
StlU  you  mi^t  say  with  the  fkmlly.  I  paid 
the  old  gentlttiian.  I  know  that  I  have  been 
on  these  fbrms.  the  old  gentleman  told  me 
he  was  -paying  oat  and  that  it  was  going  to 
go  to  the  oldest  sons,  but  I  cant  remonher 
whether  I  bouiM  it  not" 

This  was  all  the  evidence  Introduced  on 
the  trial  of  the  cause. 

Wm.  L.  Berkhelmer  and  T.  L.  Montgom- 
ery, both  of  Kahoka,  for  appellants.  John 
D.  Smoot  of  Kirksville,  John  A.  Whiteside, 
of  Kahoka,  and  W.  T.  Rutherford,  of  Jeffer- 
son City,  for  respondents. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  From  the  foregolug  statement 
of  tbe  case  It  is  seen  that  the  two  primary 
questions  presented  by  the  pleadings  and 
the  evidence  were:  First  that  Samuel  Bow- 
den, the  testator,  was  at  the  time  of  making 
and  publishing  the  will  In  controversy  of 
unsound  mind;  and,  second,  that  the  will 
was  not  his  free  act  and  deed,  bat  was  the 
result  of  undue  Influence  exerted  over  his 
mind  by  Richard  and  Samuel  Bowden,  Jr., 
sons  of 'the  testator,  and  the  proponents  of 
the  will. 

At  the  close  of  all  jtbe  evidence  In  the 
case,  the  trial  court,  by  a  mandatory  In- 
struction, compelled  the  Jury  to  find  fpr  the 
proponents  as  to  the  question  of  mental  In- 
capacity of  the  testator  to  make  a  will,  and 
thereby  eliminated,  and  properly  so,  In  my 
opinion,  that  question  from  the  case.  That 
ruling,  of  course,  carries  with  it  all  of  the 
incidental  or  subsidiary  questions  thereto, 
and  without  further  ado,  we  place  it  and 
them  aside. 

We  now  take  up  the  other  primary  ques- 
tion presented,  namely,  the  question  of  un- 
due Influence  «certed  over  the  mind  of  the 
testator  by  the  proponents,  and  the  ques- 
tions that  are  Incidental  thereto. 

Attending  the  first:  Was  the  evidence  In- 
troduced at  the  trial  sufficient  to  support 
the  verdict  of  the  Jury  setting  aside  the  will? 

[1]  In  approa<dilng  this  question  It  should 
be  borne  In  mind  that  the  burden  of  proof 
as  to  that  issue  rested  upon  the  proponents 
Our  reason  for  so  stating  is  that  the  pro- 
ponents admit  and  all  the  vritnesses  testi- 
fied^ that  lUehard  Bowden,  the  principal  ox 
real  proponent;  admitted  tliat  he  lived  with 
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his  faUiw  and  mother  for  sereral  years 
prior  to  their  deaths ;  that  he  attended  them 
constantly,  and  eepeclally  during  their  last 
Illness;  and  that  he  had  charge  of  and 
transacted  all,  or  practically  all,  of  the 
business  of  his  father,  the  testator,  during 
those  years.  Under  that  state  of  facts, 
which  constitutes  the  elem^ts  of  a  confiden- 
tial relation  between  the  father  and  son,  or, 
more  properly  spealdng,  la  proof  of  that  re- 
lationship from  which  the  law  draws  the 
Inference  or  presumption  that  the  will  was 
procured  through  the  undue  influence  of 
the  son  and  agent,  and  imposes  upon  the 
latter  the  hvrden  of  oTercoming  that  prima 
fade  case,  and  of  proTlng  that  the  will  was 
encuted  hy  the  testator  as  his  own  free  act 
and  deed.  That  doctrine  has  been  so  often 
and  nnlformly  hdd  by  this  and  the  various 
Oourts  of  AppeklB  that  we  think  that  it 
would  be  a  useless  waste-  of  time  and  space 
to  dte  authorities  in  support  thereof. 

[2]  That  bdng  true^  now  let  us  examine 
the  Question,  and  see  whether  or  not  the  i«o- 
ponents  have  so  completelr  overcome  tba 
prima  tede  case  made  by  the  ccmtestants. 
and  hare  so  completely  established  the  fact 
that  the  wUI  was  made  as  the  free  act  and 
wHI  of  tike  testator,  that  a  court  of  Justice 
ahoulA  sav  as  a  matter  of  law  that  there  Is 
noting  whatever  tangible  left  upon  which 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  drcult  court  can  stand;  and  for  those 
reasOTis  this  court  lOiould  as  a  matter  of 
law  80  declare,  and  hold  that  there  is  no 
evidence  pr^erved  in  this  record  upon  which 
the  verdict  and  Judgment  can  rest  In  ap- 
inroachlng  this  question  we  should  never  lose 
sight  of  the  fact  that  equality  is  equity,  and 
that  all  of  the  proponents  and  contestants 
are  of  the  same  blood,  flesh,  and  bone  of  the 
testator;  that  he  Is  the  father  of  them  all, 
and  brought  them  helpless  into  the  world, 
that  he  primarily  owed  to  each  and  all  of 
them  the  same  love,  maintenance,  and  duty, 
and  that  all  of  them  were  equally  entitled 
to  his  bounty-  So  strongly  did  this  natural 
feeling  of  Justice  exist  among  the  ancient 
Romans  that  they  enacted  laws  absolutely 
preventing  parents  from  disinheriting  any 
of  their  children,  and  a  most  casual  examina- 
tion of  the  dvll  law  will  clearly  show  that  the 
courts  of  tbat  renowned  empire  scrupulously 
enforced  those  laws.  That  same  love  and 
natural  feeling  of  Justice  and  equity  ordi- 
narily exists  in  the  heart  and  mind  of  every 
true  man  or  woman  toward  his  or  her  off- 
spring, be  he  or  she  Roman  or  American; 
and,  whenever  the  contrary  appears,  the 
Just  mind  naturally  asks  for  the  reason 
thereof.  If  we  should  apply  this  natural 
relation  and  feeling  to  the  parent  and  chil- 
dren in  the  case  at  bar,  the  question  would 
naturally  suggest  Itself:  Did  that  love  and 
relation  exist  between  the  testator  and  his 
children?  That  it  did  up  to  a  short  time 
prior  to  the  date  when  Henry  left  the  home 


of  his  father  there  Is  no  doubt;  for  all  the 
children  and  neighbors  so  testified.  All  of 
them  spoke  in  one  accord  upon  that  subject; 
that  the  father  was  very  fond  of  Mrs.  Wend- 
ling  and  Henry,  also  the  wife  of  the  latter; 
that  he  had  manifested  his  afitectlon  for 
Richard  and  Samuel  by  purchasing  and 
clearing  up  for  each  of  them  a  farm  d  SO 
acres  of  land,  and  by  giving  to  them  cer- 
tain live  stock,  and  repeatedly  he  told  the 
children  and  neighbors  that  he  Intended  to 
give  to  Hmry  80  acres  of  the  home  place, 
and  the  remaining  30  thereof  to  his  daugh- 
ter, Mrs.  Wendling,  with  a  provUAon  tbat 
Hairy  was  to  pay  Urs.  Wendling  a  sum  of 
money  suffident  in  amount  to  make  her  80 
acres  equal  In  value  to  his  80  with  the  Im- 
provements thereon.  This  was  his  fixed  and 
settled  purpose  for  years,  so  testified  to  by 
all  of  the  interested  parties,  as  well  as  by 
practtcaUy  all  of  thdr  neighbors.  Tbat 
pleasant  and  equitable  feeling  and  relatloD 
existed  between  the  testator  and  all  of  his 
chUdnn  vp  to  aboat  iS02,  when  an  estrsBgeA 
feeling  sprang  up  between  Richard  and  Hen- 
ry, and  later,  for  a  reasm  not  ftdly  ex^aln- 
ed,  a  coolness  asstaag  op  between  Ridiard. 
upon  the  one  part,  and  Mrs.  Wendling  and 
her  hudtand  on  the  other  part  And  almost 
sUnaltaneously  ther«tltli,  a  fueling  of  cold- 
ness and  dislike  sprang  up  on  the  part  of  the 
testator  toward  his  daughter,  Mra.  Wend- 
ling, and  his  eon  Henry,  and  from  that  time 
<m  he  frequently  gave  vent  to  ttiat  feeling 
when  talking  to  nnnmons  nel^bora  of  Us, 
and  almost  invariably  when  speaking  un- 
kindly to  or  about  them,  he  would  almost 
Invariably  state  In  connection  therewith 
some  of  the  unkind  remarks,  some  of  the 
witnesses  teatlfled,  that  Bldiard  said  to  the 
testator  of  and  concerning  them. 

Anotlier  strange  colnddttit  oocnrred  about 
this  same  time,  and  Uiat  was  that  testator 
began  to  change  his  views  as  to  who  were 
the  natural  objects  of  Us  bounty,  or  rather 
the  natural  objects  of  his  bounty  were  no 
longrar  entitled  to  an  equal  distribution  of 
his  property.  First  one  will  and  then  an- 
other was  made  by  him,  showing  a  change 
bad  come  over  his  mind  regarding  an  equal 
and  equitable  distribution  of  his  estate 
among  his  children,  and  that  In  proportion 
as  his  dislikefl  grew  toward  Henry  and  kCra. 
Wendling,  his  desire  to  make  them  equal 
distributees  of  his  estate  diminished,  and 
a  corresponding  desire  grew  up  in  his  mind 
In  favor  of  making  Richard  practically  Ms 
sole  devisee.  At  any  rate,  when  the  testa- 
tor reached  the  age  of  80  odd  years,  con- 
fessedly infirm  in  health,  and  practically 
helpless  on  account  of  heart  trouble,  rheu- 
matism, and  defective  eyesight,  and  with  a 
corresponding  decreased  mental  vigor  and 
will  power,  he  had  become,  under  the  care 
and  control  of  Richard,  to  thoroughly  dis- 
like Henry,  and  none  too  well  pleased  with 
Mis.  Wendling  and  her  tansband;  and  it 
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seons  to  me  that,  in  conseqaence  thereof, 
be  changed  his  fixed  determination  to  make 
an  equal  distribution  of  his  property  among 
all  bis  children,  and  at  the  same  time  made 
up  bis  mind  to  give  practically  all  of  hid 
estate  to  Richard.  This  was  all  in  keeping 
with  the  testimony  which  tended  to  show 
that  Blcbard  threatened  Henry,  and  said  to 
him  that  he  would  be  sorry  for  not  letting 
him  work  on  the  home  place  with  him; 
tb&t  BIchard  was  ever  complaining  to  the 
testator  about  the  Inattention  Henry  was 
giving  the  fences,  stables,  etc.',  that  Henry 
could  never  have  a  private  conversation  with 
bis  father  because  BIchard,  his  wife  or 
dani^ter,  was  ever  present  wben  be  was 
cbont,  and  that  Henry  bad  driven  away 
some  of  bis  fatiier'a  stock,  etc. 

Tbe  evidence  is  almost  condnaive  to  the 
effect  that  the  testator  was  a  man  of  sound 
mind  and  of  unusual  will  power,  exceedingly 
bard  to  influence  or  change  bis  purpose,  wboi 
Mice  be  bad  made  up  bis  mind  to  do  or  not 
to  do  a  particular  thing;  and  the  evidence  Is 
practically  imdle^ted  tbat  It  was  the  long 
and  well-settled  purpose  of  tbe  testator  to 
give  to  Henxy  and  Mrs.  WendUng  tbe  borne 
place,  as  prerloosly  stated,  In  order  to  make 
them  equal  with  Richard  and  Samuel  Bow- 
den,  Jr.,  In  the  distribution  of  his  estate. 
Witb  those  two  facts  ^ctksaUy  undi^ted, 
we  have  searched  this  record  to  ascertain 
what  caused  tbls  man  (tf  strong  ndnd  and 
will,  with  a  fixed  purpose,  to  change  his 
mind,  to  become  unjust  In  the  distribution  of 
his  estate,  and  to  turn  his  lore  and  affections 
for  bis  Bon  and  daughter,  Henry  and  Sfira. 
WendUng,  especially  the  fbrmw,  Into  hatred, 
and  ill  will,  so  strong  as  to  practically  accuse 
Henry,  In  his  wUI,  of  having  atolm  several 
bead  of  bis  horses,  cattle,  and  hogs.  I  chal- 
lenge any  one  to  answer  tbls  question,  from 
tids  record,  without  It  Is  attributable  to  tbe 
facta,  previously  stated,  namely,  the  covetous 
deaire  of  Richard  to  unjustly  acquire  tbe 
btrtbrights  of  bis  brother  and  sister,  and  in 
order  to  accomplish  tbat  puxpoae  be  set  about 
to  oust  Henry  from  bis  father^  farm,  and, 
after  accomplishing  that,  be  began  to  quietly 
and  Insiduoasly  pour  into  the  ears  of  the  tee- 
tator,  wbo  was  om  four  score  yeara  of  age, 
tookoi  in  bealtb,  and  tborontfily  dependent 
upon  Bldiard  for  everything  earthly,  Indud- 
ing  bis  necessities,  comforts,  and  business, 
the  false  and  slanderous  charges  previously 
stated  regarding  Henry.  I  say  false  and 
slanderous  because  there  was  an  abundance 
of  evidence  toiding  to  so  show,  and  the  Jury 
found  tbat  fh^  were  such.  So  viewing  the 
case  from  this  standpoint,  in  connection  with 
the  confidential  relation  that  existed  between 
tbe  testator  and  Richard,  and  the  further 
fact  tbat  ttie  latter  was  the  recipient  of  the 
bounty  wbldi  would  have  gtme  to  H«uy  and 
Hra.  Wendllng,  had  not  the  testator  changed 
his  mind  regarding  the  dispoeition  of  bis  ee- 
tate,  we  must  hold  tbat  tliere  was  not  only  a 
prima  fade  case  made  by  0ie  contestants,  but 


that  the  evidence  was  ample  independent 
thereof  to  support  the  verdict  of  the  Jury. 

The  following  cases  are  in  harmony  with 
the  views  before  expressed,  and  in  brief  hold 
that  a  win  contest  Is  a  suit  at  law,  and  that 
when  there  is  substantial  evidence  Introduced 
l>earlng  upon  the  question  of  mental  incapac- 
ity and  undue  Influence,  this  court  wUl  not 
reverse  tbe  Judgment  because  the  Jury  found 
against  the  weight  of  the  evidence:  State  ex 
reL  V.  Guinotte,  156  Mo.  S13,  loc.  ciL  520,  57 
S.  W,  281,  50  I«.  R.  A.  787 ;  Turner  v.  Ander- 
son, 236  Mo.  523,  loc.  dt  542  to  545,  139  S.  W. 
180 ;  Young  v.  Rldenbaugh,  67  Mo.  574 ;  Ap- 
pleby V.  Brock,  76  Mo.  314;  Harrison  v.  Lake- 
nan,  189  Mo.  S81,  loc.  dt.  609,  88  S.  W.  S3 ; 
Teckenbrock  t.  McLauRhlln,  209  Mo.  .533,  108 
8.  W.  46;  Mowry  v.  Norman,  204  Mo.  173, 
103  S.  W.  15;  Mowry  v.  Norman,  228  Mo.  463, 
122  S.  W.  724;  Moore  v.  McNulty,  164  Mo. 
119,  64  S.  W.  159;  Roberts  v.  Bartlett,  190 
Mo.  680,  89  S.  W,  858;  Harris  v.  Hays,  53 
Mo.  90 ;  Sehr  v.  Llndemann,  158  Mo.  276,  loc. 
dt  288,  54  S.  W.  637 ;  McFaddin  v.  Carton, 
138  Mo.  197,  88  S.  W.  932,  39  S.  W.  771; 
Bradford  v.  Blossom,  207  Mo.  177,  105  S.  W. 
289.  We  are,  therefore,  of  the  opinion  that 
there  was  ample  evidence  to  support  the  ver- 
dict, and  that  tbe  trial  court  correctly  refus- 
ed tbe  instruction  telling  the  Jury  that  there 
was  no  evidence  tending  to  prove  undue  in- 
fiuence. 

II.  The  second,  third,  fourth,  and  fifth  er- 
rors complained  of  by  counsel  for  appellants 
are  as  follows: 

"Second.  Neither  courts  nor  Jurors  can 
make  wills  for  men;  they  ought  to  be  careful 
in  unmaking  them.  * 

"Third.  There  la  no  substantial  direct  or 
circumstantial  evidence  in  the  record  show- 
ing that  Richard  Bowden,  by  undue  influence 
at  the  time  It  was  written,  procured  the  exe- 
cution of  the  instrument  read  in  evidence, 
and  the  court  should  have  (jven  the  instruc- 
tion marked  *A'  asked  by  proponents,  at  the 
dose  of  all  tbe  evidence  directing  tbe  Jury 
to  find  for  proponents. 

■^urtb.  There  is  no  substantial  evidence 
In  tbe  record  authorizing  tbe  submission  to 
tbe  Jury,  on  the  part  of  contestants,  that  there 
were  such  confidential  and  fiduciary  rdatlon- 
sbip  0x*^'"g  between  the  testator  and  Rich- 
ard Bowden  tbat  cast  the  burden  of  proof  up- 
on tbe  latter  to  establish  there  was  no  undue 
Influence  exercised  at  tbe  time  of  tbe  execu- 
tion of  tbe  will,  and  instruction  marked  'B' 
should  have  l>een  given  as  asked  by  propo- 
nents. 

"Fifth.  Instructions  numbered  5  and  7, 
casting  the  burden  of  proof  upon  proponent, 
Richard  Bowden,  to  show  that  there  was  no 
undue  Influence  exerted  upon  the  testator,  to 
procure  the  will,  should  not  have  been  given, 
because  there  was  no  evidence  upon  which  to 
base  them  or  dther  of  them." 

The  disposition  made  of  the  first  assign- 
ment of  error  in  paragraph  I  of  tbe  opinion, 
against  appellanta,  necessarily  requires  us  to 
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ailso  dedde  all  of  the  forgoing  aaslgnments  t 
against  them,  Cor  they  InTolve  the  same  pilii- 
dple  of  law,  and  are  prodicated  upon  the 
same  erldence,  and  for  that  reason  w©  will 
not  consider  tbem  forUier. 

[S]  The  sixth  complaint  is  directed  against 
instmctlou  No.  2,  given  by  the  court,  over  the 
objections  of  appellant,  on  behaif  of  respond- 
ents. That  instruction  reads  as  follows: 
"Sixth.  The  Jury  are  the  sole  Jndges  of  the 
cre^bllity  of  the  witnrases  and  of  the  weight 
and  value  to  be  given  their  testimony.  In  de- 
termining as  to  the  eiedit  yon  will  give  to 'a 
witness  and  the  weight  and  value  you  will 
attach  to  a  witness*  testimony,  yon  dwuld 
take  into  consideration  the  diaraeter  of  the 
witness,  ttie  eondnct  and  appearance  of  the 
witness  iqpott  the  stand,  the  interest  of  the 
witness,  tf  any,  in  the  resnlt  of  the  trial,  the 
motives  actuating  the  witness  in  testifying, 
the  witness*  relation  to  or  feeling  for  or 
against  the  defendant,  or  the  alleged  Injured 
party,  the  probabillly  or  Improbabill^  of  the 
witness'  statenientB,  the  om>ortani^  the 
witness  had  to  observe  and  to  be  Informed  as 
to  matters,  respect  in  which  such  witness 
gives  testimony,  and  the  inclination  of  the 
witness  to  speak  truthfully  or  otherwise  as  to 
matters  within  the  knowledge  of  such  wit- 
ness. All  the^  matters  being  taken  into  ac- 
count with  all  the  other  facts  and  drcum- 
stances  given  in  evidence,  it  Is  your  province 
to  give  to  each  witness  such  credit,  and  the 
testimony  of  each  witness  such  value  and 
weight,  as  you  deem  proper.  If  upon  a  con- 
sideration of  all  the  evidence,  you  conclude 
that  any  witness  has  sworn  willfully  false  as 
to  any  lAaterlal  matter  Involved  In  the  trial, 
you  may  reject  or  treat  as  untrue  the  whole 
or  any  part  of  such  witness*  testimony.** 
The  specific  objections  lodged  against  this 
Instruction  are:  First,  that  it  Is  a  comment 
upon  the  evidence;  and,  second,  that  there 
was  no  evidence  Introduced  upon  which  to 
base  that  part  of  the  Instruction  telUng  the 
Jury,  In  weighing  the  evidence,  they  might 
consider  the  character  of  the  witnesses,  etc. 
Neither  of  those  objections  are  tenable.  As 
to  tbe  Srst;  it  Is  the  usual  Instruction  given 
as  a  general  guide  to  the  jury  in  weighing 
the  evidence;  and,  as  to  the  second,  there 
was  much  evidence  tending  to  contradict  the 
testimony  of  Richard  Bowden,  which  neces- 
sarily Involved  his  character.  Counsel  for 
ap[>ellants  have  evidently  confused  this  ques- 
tion with  that  of  reputation.  There  Is  a 
broad  distinction  between  character  and  rep- 
utation. The  former  is  what  a  person  really 
Is,  while  the  latter  Is  what  his  neighbors 
think  he  is.  The  character  of  a  witness  may 
be  established  In  two  ways:  First,  by  the 
testimony  of  witnesses  who  know  it;  and 
second,  by  his  own  testimony  and  conduct  up- 
on tbe  witness  stand.  Tbe  character  of  a 
witness  is  rarely  assailed  in  a  direct  manner, 
but  is  left  for  the  Jury  to  determine  from 
the  facts  of  the  case  which  bespeak  the  same, 
while  as  to  the  reputation  of  a  witness,  It 


can  only  be  brong^  in  question  in  a  direct 
manner.  For  this  reason  it  was  perfectly 
proper  for  the  court  to  have  Instmeted  the 
Jury  that  they  might  take  Into  consideration 
the  character  of  the  witness  and  his  eondnct 
upon  the  witness  stand,  In  weighing  his  tes- 
timony, but  snch  an  Instroetton  regarding 
reputation  should  never  be  given,  exc^ 
whore  it  has  been  directly  attacted  by  tbe 
evince  introduced.  These  views  are  fany 
supported  by  llie  ft^owlng  authorities::  New- 
ell' on  SlandM-  and  Ubel,  SOO,  says:  *Tt, 
however,  the  plalntllf  teetifles  in  his  ovra  be- , 
half,  he  can  be  cross-examined  on  an  the  de- ' 
tails  of  hie  previous  life  wbl<*  affect  his 
cliaracter,  but  unless  mA  detafls  are  mate- 
rial to  the  Issue,  the  defendant  must  take  tbe 
plaintlfrs  ansirer,  and  cannot  call  evidence 
to  contradict  it"  Odgers  on  Libel  and  Slan- 
der, 642,  is  to  13ie  same  effleet 

[4]  Evidence  not  rdevant  to  the  issue  in^ 
Tolved  is  often  competent  on  collateral  mat^ 
ters,  such  as  the  impeachment  of  a  witness. 
The  plaintiff  had  tesOlled  tor  UmselC.  In 
doliw  so  h»  was  subject  to  aU  the  rules  as 
to  cross-examination  and  Impeachment  of 
witnesses.  TbB  law  in  that  respect  is  de- 
clared  in  1  Oreenleaf  on  Bv.,  I  461B.  It  is 
there  held  that  testimony  from  other  wltnesa- 
es  of  particular  instances  of  misconduct  is  an 
improper  mode  of  discrediting  a  witness,  be- 
cause of  the  confusion  of  Issoes  and  tbe 
waste  of  time  that  would  be  InTtdved,  and 
because  the  witness  cannot  know  what  charg- 
es may  be  made,  and  cannot  be  prepared  to 
expose  their  fahdty.  It  is  also  there  stated 
that  for  these  reasons  the  imveadilng  party 
(except  when  proving  a  oonvictiim  ot  crime) 
Is  related  ezcdtudvely  to  the  cross-examina- 
tion of  the  witness  to  be  Impeadied,  as  the 
sole  mode  not  open  to  the  above  objectioo 
of  bringing  out  particular  eondact  affecting 
character,  and  the  autiior  then  states  tiiat 
the  trial  court  has  discretion  to  set  limits  to 
snch  an  examination,  and  to  forldd  it  who- 
ever it  seems  to  be  unnecessary  or  profltiesa 
or  undesirable,  and  that  sudi  Is  tiie  role 
now  in  vogue  in  the  majority  of  Jurisdictions. 

Wlgmore  on  Ev.,  voL  2, 1  081,  sustains  tlie 
same  mle,  and  says:  "The  reasons  alr»dy 
examined  (ante^  section  9T^  ai^>ear  plainly 
to  have  no  effect  in  forbid^g  the  extraction 
of  the  facts  ot  misconduct  from  the  witness 
himself  upon  cross-examination.  There  Is  no 
danger  of  confaslon  of  Issne  because  ttie  mat- 
ter stops  with  questions  and  answers.  There 
is  no  danger  of  un&ir  surprise  because  the 
impeaching  witness  Is  not  obliged  to  be  ready 
with  other  witnesses  to  answer  the  extrinsic 
testimony  of  the  opponent,  for  there  la  none 
to  be  answered,  and  because,  so  ttr  as  the 
witness  himself  is  concerned,  he  may  not  un- 
fairly be  ezi>ected  to  be  ready  to  know  and 
to  answer  as  to  his  own  misdeeds.**  That  doe> 
trine  was  recognized  by  this  court  In  Go  Ins  t. 
aty  of  Moberly,  127  Ma  116,  29  S.  W.  985 ; 
Muller  V.  St  Louis  Hospital  Ass'n,  73  Mo.  242, 
affirming  the  (pinion  of  S  Mo.  App,  402;  and 
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MUler  r.  Journal,  246  Mo.  722,  162  S.  W.  40. 
In  tbis  case  the  plaintiff  was  asked  as  to  tlie 
allegations  In  a  divorce  petition  filed  by  his 
wife.  The  petitions  were  then  introduced  to 
discredit  him.  Held  error;  but,  as  there 
was  no  objection,  Judgment  would  not  be  re- 
versed on  that  ground. 

In  the  case  of  Goins  t.  City  of  Moberly, 
127  Mo.  loc.  cit  118,  29  S.  W.  985,  the  defend- 
ant tried  to  Impeach  a  witness  by  asking  him 
of  his  relations  with  tils  wife  before  their 
marriage.  The  court  refused  to  compel  wit- 
ness to  answer.  "The  court  committed  no 
abuse  of  its  discretion  In  refusing  to  compel 
the  witness  to  answer  the  question  propound- 
ed." "If  a  witness  is  asked  as  to  some 
shameful  act  for  the  purpose  of  discrediting 
him,  those  asking  the  questions  are  concluded 
hj  the  answers.  The  court  will  not  go  Into 
the  collateral  issue  which  would  otherwise  be 
presented.  This  is  the  rule,  and  we  do  not 
think  It  was  violated."  Muller  t.  SL  Louis 
Hospital,  S  Mo.  App.  loc.  dt  402,  affirmed  In 
73  Mo.  242;  Coins  v.  Cit7  ot  Moberly,  127 
Mo.  118,  29  S.  W.  985. 

"It  Is  assigned  as  error  that  the  circuit  court 
erred  In  permitting  the  prosecuting  attorney 
to  ask  *  *  *  a  witness  for  the  defendant 
on  his  CTOBS-examlnatlon  if  he  had  not,  In 
the  mouth  of  May,  1905,  committed  a  detest- 
able crime.  When  the  question  was  asked, 
the  witness  himself  made  do  claim  of  privi- 
lege^  and  when  the  court  overruled  the  de- 
f^danfs  objection,  the  witness  promptly  de- 
nted the  charge.  There  can  be  no  doubt  that 
under  the  decisions  of  this  court  the  state 
was  concluded  by  the  witness'  answer,  and 
indeed,  no  effort  was  made  to  show  anything 
to  the  contrary.  But  the  contention  here  is 
that,  notwithstanding  the  witness  promptly 
denied  the  disgraceful  matter,  and  notwith- 
standing the  state  was  concluded  by  the  wit- 
ness* answer,  it  Is  Insisted  that  the  very,  fact 
of  permitting  such  a  question  to  be  asked 
was  erroneous.  •  *  •  "  It  la  error  to  ask 
the  witness  If  he  had  been  charged  with  a 
crime,  or  whether  an  informatlou  or  indict- 
ment had  been  preferred  against  him,  but 
not  if  he  committed  the  crime.  "There  is  an 
obvious  distinction  between  asking  one  if  he 
bad  been  charged  with  a  crime  and  asking 
If  be  had  committed  the  offense.  The  point 
presented  by  the  defendant  Is  not  a  new  one. 
In  HuUer  v.  SL  Louis  Hospital,  6  Mo.  App. 
loc  dt  401,  the  rule  as  announced  in  Ste- 
phen's Digest  on  the  Law  of  Evidence,  128, 
as  follows:  'When  a  witness  is  cross-exam- 
ined, he  may,  in  addltton  to  the  qnestlws 
hereinbefore  referred  to,  be  asked  any  ques- 
tions which  tend  to  test  bis  accuracy,  veraci- 
ty, or  credibility,  or  to  shake  bis  credit  by  In- 
jnxlDS  his  character.  He  may  be  compelled 
to  answer  any  such  question,  however  Irrele- 
vant It  may  be  to  the  facta  In  Issue,  and  how- 
ever disgraceful  the  answer  may  be  to  himself, 
except'  where  the  answer  might  expose  him 
to  a  criminal  charge,  was  adopted,   •   •  • 


and  on  aK»eal  to  this  court  the  opinion  of 
the  Court  of  Appeals  was  reaffirmed.  73 
Mo.  242.  Tbis  rule  has  been  followed  in  the 
case  of  State  v.  Orant,  79  Mo.  113,  49  Am. 
Rep.  218 :  State  v.  MUler,  100  Mo.  606,  13  S. 
W.  832,  1051;  State  v.  Huck,  118  Mo.  loc. 
cit.  99,  23  S.  W,  1089 ;  State  v.  Taylor,  118 
Ma  loc.  dt  150,  24  S.  W.  449,  and  cases 
there  dted.  The  better  doctrine  would  seem 
to  be  that  while  such  questions  may  be  asked 
a  witness  on  cross-examination,  It  is  a  mat- 
ter largely  within  the  discretion  of  the  court 
before  whom  the  case  la  to  be  tried."  State 
V.  Long,  201  Mo.  loc.  dt  674,  100  S.  W.  587. 

There  Is  no  merit  In  either  of  these  objec- 
tlona. 

III.  The  seventh  error  assigned  by  counsel 
for  appdlant  is  stated  in  these  words:  "The 
Instrucdona  given  for  contestants  are  incon- 
sistent with  and  contradictory  of  instruc- 
tions givm  for  proponents."  The  instruc- 
tions given  for  the  appellants  and  respond- 
ents are  quite  lengthy,  covering  some  15 
pages  of  printed  matter ;  and  for  this  reason 
they  are  not  set  out  in  the  statement  of  the 
case.  Counsel  have  not  called  our  attention 
to  any  InconslBtency  existing  between  the  in- 
structions given  on  behalf  of  appellants  and 
those  given  for  respondents;  and,  after  a 
careful  reading  of  them,  we  have  ftiUed  to 
discover  any  such  Inconsistency.  We,  there- 
fore, rule  this  point  against  appellants. 

IV.  As  previously  stated,  the  assignment 
of  errors  consists  of  16  grounds,  but  counsel 
for  appellants  have  pressed  for  our  consider- 
ation, In  thdr  brief  and  argument,  only  the 
7  mentioned;  and,  finding  no  merit  In  ai^  of 
them,  we  are  of  the  opinion  that  the  Judg- 
ment of  the  drcnit  court  should  be  affirmed; 
and  It  la  so  ordwed.  All  concur. 


STATE  ex  rel.  JONES,  Circuit  Atty., 
HOWE  SCALE  CO.  Or 

Illinois. 


(Supiema  Court  of  Missouri,  Divlfdon  No.  1. 
Dee.  6,  101&) 

1.  CouBTS  a  231*)— JUBisoionoiT  —  SuPaEin 

COUBT— COKBTITUTIONAL  QUESTION. 

The  fact  if  so,  that  the  penalty  imposed  by 
Bev.  St  1909,  |  8040,  upon  foreign  corporations 
doing  bmineiB  in  the  state  without  procuring  a 
license,  when  collected,  muet  go  into  the  school 
fund  under  Const,  art  11,  8  ^  is  Immaterial  to 
the  corporation,  so  that  any  invalidity  In  the 
provision  of  section  3040,  directing  recovery  to 
go  to  the  revenue  fund  of  the  county,  would  not 
raise  a  conetitutioDal  question,  so  as  to  give  the 
Supreme  Court  jurisdiction  of  an  appeal  in  a 
proceeding  to  enforce  the  statutory  penalty. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SI  487.  491.  644,  646-^8,  660,  662-^ 
661;  Dec.  Dig.  |  28ll*] 

2.  COTTBTB  (I  231*)— SOPBDO  OotrnS— CONBTI- 

TDTiONAL  QuaenoN. 

The  question  of  who  is  authorized  to  main- 
tain a  proceedhig  under  Bev.  St  1009.  |  3040, 
to  enforce  the  penalty  against  fore^  corpora- 
tions for  doing  botdness  in  the  state  without  se- 
curing a  license,  is  purely  one  of  statutory  con- 
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strnctloii,  00  that  the  fact  that  that  Question  la 
InTolTed  would  not  give  the  Supreme  Gonrt  ju- 
risdietion  of  an  appwl. 

[Ed.  Note.— For  other  casefk  see  Goart^  Cent. 
D^.  IS  487.  491.  644,  646-648;  660,  6B2-^, 
661;  T)ec.  f)ig.  ^  23i>J 

3.  COUBTS  (8  231*)— JUBISDIOTION  —  SUPKEMB 

GouBTft— Constitutional  Qpestion. 

Where  the  sole  question  for  determination 
in  a  proceeding  to  enforce  the  statutory  penalty 
against  a  corporation  for  doing  business  without 
a  liceuae  is  whether  the  statute  iurolved  pro- 
vided for  the  collection  of  the  penalty  by  a  avil 
action,  and  it  was  not  clabnea  that  the  statnte 
iofrineed  the  fourteenth  amendment  to  the  fed- 
eral Constitution,  there  was  no  construction  of 
the  fourteeoth  amendment  involved,  bo  as  to 
give  the  Supreme  Court  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
1%.  SI  487.  491.  644.  646-648,  660.  652-66d. 
661;  Dec  f)ig.  i  ^•i^ 

4.  Afpsax,  and  Eseob  (I  170*)  —  Pbksenta- 
TiON  Below— Deniax.  of  Jubt  Tbial. 

Where  defendant  did  not  daim  at  trial, 
in  a  proceeding  against  it  to  enforce  the  pen- 
alty impowd  by  Rer.  St  1908.  H  3030.  8040, 
upon  foreign  corporations  for  doing  business  in 
the  state  without  first  securing  a  license,  that 
it  was  denied  the  right  of  trial  by  jury,  it  can- 
not first  make  that  claim  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1036-1062,  1099,  1100; 
Dec  Dig.  {  170.*] 

Appeal  from  St  Louis  Olrcalt  Oonrt; 
James  E.  Wlthrow,  Judge. 

Proceeding  by  the  State,  at  the  relation  of 
Seebert  O.  Jones,  against  the  Howe  Scale 
Company  of  lUiuols.  From  a  Judgment  for 
plaintlCf,  defendant  appeals.  Case  transfer- 
red to  the  Court  of  Appeals. 

McPheetera  &  Wood  and  Wm.  R.  Gilbert 
all  of  St  Louis,  for  api>ellant  John  T. 
Barker,  Atty.  Gen.,  and  Wm.  U.  Fitch,  Asst. 
Atty.  Gen.,  for  respondent 

BLAIR,  a  This  Is  a  proceeding  by  the 
state  of  Missouri,  at  the  relation  of  Seebert 
G.  Jones,  circuit  attorney  for  the  city  of  St 
Louis,  instituted  In  the  circuit  court  of  the 
city  of  St  Louis,  against  the  Howe  Scale 
Company  of  Illinois,  a  foreign  corporation, 
for  violating  the  statute  (sections  3030  and 
8040,  R.  S.  1908)  prohibiting  foreign  corpo- 
rations from  doing  business  In  this  state 
without  first  securing  a  certificate  or  license 
authorizing  them  so  to  do.  The  judgment 
below  was  for  plalntlll^  and  the  minimum 
ponisbment  ($1,000)  was  assessed  against 
appellant 

The  principal  qnestloDs  argued  In  the, 
briefs  relate  to  the  jurisdiction  of  the  circuit- 
court  of  the  dty  of  St  iLonis,  the  capacity 
of  the  plaintiff  to  sue,  and  the  right  of  plaln- 
tlflf  to  proceed  under  section  3040,  except  by 
Indictment  or  Information.  It  Is  also  con- 
tended: (1)  That  the  portion  of  section  3040 
which  provides  that  all  sums  collected  for 
violation  of  sections  3038  and  3040  "shall 
go  to  the  revenue  fund  of  the  county  in 
which  the  cause  shall  accrue"  Is  Invalid  by 
reason  of  being  in  confiict  with  section  8 
of  article  11,  which  provides  that  the  "clear 


proceeds  of  all  penalties,  forfeltureo,  and 
fines"  shall  belong  to  the  school  fund;  and 
(2)  that  "under  the  fourteenth  amendment 
to  the  United  States  Constitution,  «  •  • 
neither  plalntUf  nor  relator  has  any  right  to 
maintain  this  action." 

The  amount  Involved  Is  not  sufficient  to 
confer  jurisdiction  of  this  appeal  upon  this 
court  and  it  remains  to  determine  whether 
the  character  of  the  anestions  raised  Is  such 
as  to  do  so.  It  is  not  contended  that  the  In- 
validity of  that  provision  In  section  3040 
which  directs  that  recoveries  under  It  shall 
go  to  the  revenue  fund  of  the  county  (in  this 
case  the  city)  Invalidates  the  entire  section 
and  act  or  any  other  part  of  tt  It  la  con- 
ceded It  does  not  do  so. 

[1]  It  Is  beyond  dispute  that.  If  the  penalty 
fixed  by  section  3040  faUs  within  the  lan- 
guage of  section  8  of  article  11,  It  must  when 
collected,  go  Into  the  school  fund,  but  this 
Is  a  matter  with  which  appellant  has  noth- 
ing to  do,  as  It  pertains  merely  to  the  dis- 
position of  the  money  taken  from  It  after  It 
has  been  collected,  and  Is  not  at  all  a  thing 
which  now  concerns  appellant  State  t. 
NeweU,  140  Mo.  282,  41  S.  W.  751;  State  ex 
rel.  V.  Warner,  197  Mo.  loc.  dt  665,  04  B. 
W.  962. 

[2]  Tlie  Question,  Who  Is  empowered  to 
Institute  and  maintain  the  proceeding  an* 
tliorlzed  b;  section  3040?  la  purely  one  of 
statutory  construction,  and  consequently  Is 
not  of  such  character  as  to  confer  jurisdic- 
tion of  this  appeal  upon  this  court  There  is 
no  debatable  question  Involving  the  con- 
struction of  the  Constitution  of  this  state 
raised  In  the  record  which  can  be  considered 
on  this  appeal,  and,  as  a  result  no  warrant 
for  this  court's  assuming  Jurisdiction  can  be 
found  in  this  branch  of  the  case.  It  la 
said  in  the  brief,  however,  that  "the  stat- 
utes of  Missouri,  as  dted  under  previous 
points  (sections  3038  and  3040,  R.  S.  1809), 
make  no  provision  for  prosecuting  a  foreign 
corporation  In  a  dvil  action  and  authorize  no 
such  process  of  law";  and  it  Is  contended 
that  therefore  "this  action  violates  the  four- 
teenth amendment  of  the  Constitution  of  tho 
United  States." 

[3]  It  Is  not  contended  that  a  statute  pro- 
viding 'for  the  collection  of  a  penalty  by 
dvU  action  or  the  application  of  a  common- 
law  civil  remedy  would  Infringe  any  provi- 
sion of  the  fourteenth  amendment  so  tliat 
the  sole  contention  of  counsel  In  this  connec- 
tion is  whether  the  statnte  Involved  in  this 
proceeding  makes  such  provision.  Whether 
or  not  It  does  Is  a  question  of  statutory  con- 
struction and  in  no  way  Involves  a  construc- 
tion of  the  fourteenth  amendment 

[4]  The  suggestion  that  appellant  is  by 
the  statute  or  this  action  denied  the  right  of 
trial  by  jury  has  no  basis  In  either  the  stat- 
ute or  the  record  and  was  never  raised  In  the 
trial  court  and  cannot  be  relied  upon  now. 

No  other  reason  being  suggested  or  appear- 


•For  oUisr  cu«a  tee  sanis  topte  ud  mctlon  NDUBER  la  Deo.  Dig,  A  Am.  Dig.  Kvy-No.  SwIm  *  Rep'r  iadexw 


Digitized  by 


Google 


Ho.) 


BOOTHE 


T.  CHEEK 


791 


Ing  which  antboTlzea  tbe  retention  of  jarla- 
dlctlon  of  this  appeal  hy  tbia  court,  tbe  case 
Is  transferred  to  tbe  SL  Loala  Ooort  of  Ajt 
peals. 

BBOWM,  O,  ooncDZB. 

PER  CURIAM.  The  forgoing  opinion  of 
BLAIR,  G.,  is  adopted  as  tbe  opinion  of  tbe 
ooort  All  the  Judges  ooncor. 


SOOTHE  et  al.  T.  GHBEE  et  aL 

(Supreme  Court  of  Mlswarl,  DiviiiMi  Nob  1. 
Dea  6»  1918.) 

1.  Etid>mo>  (S  208*)  —  Adhissiohs  Puad- 
xmga  in  fosmeb  action. 

In  ■  ^irtition  suit  in  wbicb  defendants 
claimed  by  adverse  iKwsession,  a  petition  filed 
br  defendanta  in  a  former  partition  inic,  in 
which  they  alleged  that  they  jointly  owned  one- 
baU  of  the  same  lands  and  believed  that  the 
present  plalntiftB  owned  the  rest  as  heira.  wfia 
admissible  in  evidence  on  the  issue  of  adverse 
poBseesIon,  as  an  admission  that  defendants 
were  not  then  holding  adversely,  tboogb  no 
estoppel  was  pleaded  in  tbe  present  action. 

[Ed.  Note.— F<«  other  cases,  see  DfUeiio^ 
Cent  Dig.  H  713-726;  DecTDlg.  %  3X»*] 

2.  Adtsbbk  PoBsnsaiov  ^  86*)-^vinoixNCT 
ov  Btxdescb. 

Evidence  in  partltlok  Md  not  to  show 
fliat  defendants  held  tbe  land  adversely  so  as 
to  prevent  partition. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
seasion.  Cent.  Dif.  SL  313.  49&-^!03,  666,  667, 
660,  668,  688-690;  Dec.  Dig.  |  86.«] 

5.  TKHANCT  Xlf   OOUHOH   (I  16*)  — Adtusi 
POSSXSSION  AOAinST  COTENANTB. 

The  mere  poeseauion  of  land  by  a  cotenant 
was  not  8u£Bcfent  to  compel  his  cotenancy  to 
bring  ejectment  before  maintaining  a  suit  in 
partition. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  IXg.  {{  42-62 ;  Dee-  Dig.  f  16.*] 

4.  FBAUDTTUEnT     OoNVEYANCSa     (1    176*)  — 

Rights  or  Obioinai,  Pabtiss— Rksultkno 
Tbdsv. 

If  land  was  purchased  with  another's  mon- 
€j,  under  an  arrangement  with  the  latter,  for 
the  pnrpose  of  defrauding:  his  creditors,  equity 
would  not  raiss  a  trust  in  tbe  land  In  uvor 
Ot  tb9  psfson  who  aetually  fumtshed  the  money. 

[Ed.  Note.— For  otbet  esses,  see  Fraudulent 
Converances,  CsnL  Dig.  H  537-641;  Dea  Dig. 
1 17ft*] 

6.  WnxB  (S  6*)  — ItaTAm  F^SBHro  —  Tbubt 
InrsKBST. 

An  equitable  Interest,  such  as  a  resalting 
trust,  would  pass  under  the  beneflciatr's  wiU 
if  Its  terms  were  sufficient  to  pass  sucm  Inter- 
est 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  H  6-10;  Dec  Dig.  I  6.*] 
9.  WZXXS  (f  742*)— ESTATI  OONVXTBD— IKTKB- 

xn  UHDia  Will. 

A  conveyance  of  an  interest  In  land  by  the 
sole  devisee  thereof  before  probate  of  the  will 
would  take  effect  upon  the  subsequent  probate, 
after  contest,  by  relation  back,  as  of  the  date  of 
tbe  deed;  Rev.  St  1909.  1  WHS,  impliedly  rec- 
ognizlng  tbe  operative  effect  of  unproved  wills 
in  case  of  actual  notice. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1900-1906;  Dee.  Dig.  |  742.*] 


7.  Tbusts  (1 147*)— Rights  of  BsiniFioiAn'— 

CONVBTANOS  OF  IiriKBBST. 

A  cestui  que  trust  entitled  to  a  conveyaaos^ 
may  direct  that  it  be  made  to  another  so  as  to 
pass  his  whole  interest  in  the  proi>erty. 

[E^d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  192;  Dec.  Dig.  |147.*] 

8.  Deeds  (|  120*)— Psopebtt  Oonvited. 

A  grantee^  though  the  grantor's  heir,  can* 
not  take,  mors  than  the  grantor  has  to  cMivey* 
[Ed.  Note.— For  oUwr  eases,  see  Deeds,  Ont 
Dig.  Si  376-S08,  401.  4ffl-m  416-454;  Dea 

Dig.  rm*]^ 

9.  FX.KADINO  (I  8*)— CONCLUSIOlffS  OF  LAW. 

An  allegaaon  tiiat  a  certain  deed  was  in- 
effective is  a  conclndon  <tf  law  and  not  an  al- 
legation  of  fact 

(Ed.  Note.— For  other  esses,  see  Pleading, 
Cent  Dig.  H  It-sm*  68;  Dee.  Dig.  I  &•] 

Appeal  from  Circuit  Ooort,  Boone  Ooont^; 
N.  D.  Ttaormond,  Judge. 

Actl(m  by  8.  R.  Boothe  and  others  against 
Stepben  H.  Obeek  and  anotbw.  From  a 
judgment  fl>r  tfalntlfls,  dfitaidantB  vpeal. 
Affirmed. 

N.  T.  0«ntE7i  of  ColQiidiU,  for  appellants. 
GIIlesp7  ft  Oonler,  of  Colombia,  for  respond- 
&xta  Bootbe  and  otbos.  Don  O.  Carta,  of 
Storcetm,  for  reapondents  Haln  and  otbera. 

BliAIR,  0.  This  appeal  Is  from  a  decree 
of  the  circuit  court  of  Boone  county  par- 
tltLonlng  120  acres  of  land.  John  Hutts  fdr- 
merly  owned  the  land,  but  In  1876  a  judg- 
ment for  $1,628.66  against  him  was  obtained 
by  the  administrators  of  John  Klnkead  and 
the  land  was  sold  onder  ezecotlon  In  April, 
1877.  Under  an  arrangement  with  Hutts, 
George  T.  Drain  bought  In  tbe  land  for  him 
with  money  which  tbe  weight  of  tbe  evidence 
shows  Hutts  famished.  The  price  paid  was 
less  than  half  the  judgment  There  is  evi- 
dence this  plan  was  adopted  by  reason  of 
other  debts  Hntts  owed  and  to  prevent  the 
subjection  of  tbe  property  to  their  payment 
Drain  held  the  title  thereafter,  Hutts  retain- 
ing possession  and  repaying  to  Drain  the 
sums  expended  for  taxes.  Drain  several 
times  urged  Hutts  to  take  the  title,  saying  It 
was  not  his  (Drain's)  land  and  he  wanted  It 
"fixed  up."  Hntts  told  blm  it  was  as  he  de- 
sired and  said  he  wanted  him  to  have  It  if 
be  (Drain)  outlived  him.  Hutts  died  in 
March,  1901,  leaving  a  will  be  bad  executed 
in  Vli^nia  In  1862.  whereby  be  devised  all 
his  property  to  tala  wife,  Sophia  Hntts,  who 
survived  him.  The  couple  was  childless.  In 
November,  1901,  Drain,  at  Mrs.  Sophia  Hutts* 
direction,  executed  a  deed  to  the  land  In 
suit  whereby  he  conveyed  to  her  a  one-half 
interest  in  the  land  in  fee  and  a  life  estate 
in  the  remaining  one-half  interest,  remain- 
der in  fee  to  the  heirs  of  John  Hutts.  At 
this  time  Mrs.  Hutts  knew  of  the  existence 
of  the  will  mentioned,  but  one  of  tbe  witness- 
es testifies  she  thought  It  was  too  old  to  be 
effectlTe.  In  December,  1901.  Sophia  Hutts 
executed  a  deed  whereby  she  conveyed  to  ap> 
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pellant  Steidien  H.  CSieek,  **fot  and  In  con- 
sideration of  lore  kdA  esteem  and  one  dollar, 
*  *  *  her  Interest*  which  Is  one-half  Inter- 
est bi  the  undivided  tract  or  parcel  ot  land 
described"  as  In  the  petition,  the  deed  then 
redting  that  Mis.  Hntts  reserved  "foil  con- 
trol of  said  land  and  all  of  the  profits  there- 
of during  her  natnral  life."  October  26, 1905. 
appelant  Steidien  M.  Cheek,  fox  a  recited 
consideration  of  9700,  executed  a  deed  where- 
by he  conveyed  to  his  siflter  and  coappellant; 
Uary  B.  Oieek,  '*ttie  following  described 
tract  or  parcel  of  land,  situated  In  the  coun- 
ty of  Boone,  In  the  state  of  Missouri,  to  wit, 
all  of  my  undivided  interest  In,"  describing 
the  land  in  suit,  and  proceedlns :  "This  deed 
is  ^ven  subject  to  the  lifetime  dower  now 
held  Sol-la  Hntts.  This  deed  is  also 
given  with  the  understanding  that  in  case  of 
the  marriage  or  deaUi  of  the  said  Idsry  E. 
Cheek  the  land  herein  described  is  to  go  to 
Stephen  M.  Cheek."  In  October,  1906,  So- 
phia Hntts  died,  and  thereafter  at  some  time 
prior  to  the  February,  1907,  term,  of  the 
Boone  circuit  court,  the  present  appellant^ 
Stephen  M.  and  Mary  B.  Cheek,  instituted 
a  suit  to  partition  the  land  here  Involved. 
The  original  petition  in  that  suit  was  not  of- 
fered in  evidence  in  this,  but  on  March  7, 
1907,  an  amended  petition  was  died  in  which 
plaintiffs,  the  present  appellants,  alleged  they 
owned  Jointly  an  undivided  one-half  of  the 
lands  now  In  suit,  and  that  they  were  "in- 
formed and  believed"  that  those  made  de- 
f^dants,  the  heirs  at  law  of  John  Hutts, 
owned  the  remaining  half.'  In  May,  1907, 
appellant  Stephen  M.  Cheek  caused  the  will 
of  John  Hutts  to  be  probated,  but  it  does 
not  appear  when,  if  at  all,  the  partition 
suit,  instituted  by  him  and  his  sister,  was 
dismissed. 

In  May,  1906,  this  suit  was  instituted.  The 
plaintiffs  and  defendants  constitute  all  the 
hedrs  at  law  of  John  Hutts  and  Sophia 
Hutta.  June  1,  1908,  these  appellants  filed 
in  this  suit  an  answ<er  In  which  the  will  of 
John  Hutts  and  the  deeds  executed  by  Drain 
and  Sophia  Hutts  are  set  up;  and  it  Is  aver- 
red, among  other  things,  that  "whatever 
right,  title,  or  interest  plaintiffs  (the  heirs 
of  John  Hutts)  acquired  under  the  aforesaid 
deed  of  the  sold  George  T.  Drain  inured  to 
the  benefit  of  these  det&ndants  (the  appel- 
lants here)  or  to  tiie  belzs  at  law  of  the  said 
Sophia  Hutts,"  and  praj-ed  ttiat  certain  other 
heirs  of  8<vhla  Hutts  be  brought  In,  wtiich, 
It  appears,  was  done.  In  April,  1909,  a  sec- 
ond amended  petition  was  filed,  ^le  parties 
plaintiff  ate  all  the  heirs  of  John  Hutts  tn-- 
oept  Genera  and  Leroy  Helen,  who  are  made 
defendants.  Plaintiffs,  exciting  MoUle 
Hutts  and  Patrick  Hntts,  are  the  children, 
and  defoidaitts  Genera  and  Lwoy  Hnlen  are 
children  of  a  deceased  dan^ter  of  J.  H. 
Boothe^  who  was  a  toother  of  Sophia  Hntts 
and  whose  wife  was  a  sister  of  John  Hutts. 
Plaintlflsi   excepting  Patrick  and  MolUe 


Butta,  and  defaidanta  Genera  uid  Lony 
Hnlen,  are  ther^ore  heirs  at  law  of  both 
J<^  Hutts  and  Sophia  Butts,  his  ^ife.  The 
second  amended  petition  proceeds  somewhat 
upon  the  theory  of  the  original  answer  filed 
in  this  case  1^  appellants,  altegee  tliat 
the  deed  from  Drain,  prorldlng  that  at  the 
death  of  Sc^Ala  Hntta  an  ondlrlded  me-half 
of  the  land  in'  suit  should  go  to  the  heirs  of 
John  Hntts,  these  heirs  took  nothing,  but 
"whaterer  lltle  they  acquired  inured  to  the 
benefit  of  S(^hla  Hutts,  who  was  th^r 
equitable  owner,"  etc.,  and  prayed  that  the 
property  be  partitloiwd,  one-half  to  appd- 
lants  and  one-half  to  the  helra  at  law  ct 
Sophia  Hutts.  AppellantB'  amended  answer 
"admitted"  that  Sophia  Hutts  took  the  wbcAe 
under  Drain's  deed,  prayed  that  the  deed 
from  Sophia  Hutts  to  Stephen  M.  Cheek  be 
reformed  by  strUcing  out  the  words  "which 
is  one-half  Intwest,"  and  averred  that  ap- 
pellants were  In  the  adverse  [ussession  of 
the  land.  The  minor  defendants  answered, 
denying  all  allegations  in  the  petition.  A 
rep^,  denying  all  auctions  of  new  matter 
In  appellants'  answer,  was  filed. 

The  weight  of  the  evidence  showed  that 
Drain  executed  the  deed  to  Sophia  Hutts  bj 
her  direction  and  1^  his  deed  In  Novendter, 
1901,  conveyed  the  land  as  she  desired  it 
conveyed.  The  evidence  offered  by  appel- 
lants to  show  that  Sophia  Hutts  intended  by 
her  deed-  of  December,  1901,  to  attempt  t» 
convey  to  appellant  St^hen  M.  Gheek  the 
whole  of  the  land  In  suit,  has  a  very  clear 
tendoicy  to  the  contrary.'  It  consisted  of 
her  declarations  that  she  Intended  he  should 
have  "all  she  owned,"  "all  she  possessed," 
"her  Interest"  In  and  "her  part"  of  the  land. 
The  evidence  on  the  issue  of  adverse  posses- 
sion will  be  adverted  to  in  the  course  of  the 
opinion.  The  trial  court  found  appellants 
to  be  entitled  to  one  half  the  land,  that  the 
heirs  at  law  of  John  Hutto  were  entitled  to 
the  remaining  half,  and  found  that  partition 
in  kind  could  not  be  made,  and  ordered  the 
land  sold  and  distribution  of  the  proceeds 
made  accordingly.  Steidien  M.  GheA  and 
his  sister  ate  the  sole  app^anta. 

Counsel  contends:  (1)  That  appellants 
were  In  such  adverse  possession  as  to 
elude  partition;  (2)  that  the  court  erred  In 
admitting  in  evidence  the  petition  filed 
appdlantB  In  the  suit  prerlona^  Instltnted 
by  them;  (S)  that  the  deed  from  Sophia 
Hntts  to  Stephen  M.  CSbeek  should  be  either 
(a)  construed  to  conrey  Uie  whole  ct  the 
land,  or  (b)  reformed;  and  that  there  was 
error  In  awarding  to  plalntUEs  a  larsw 
diare  of  the  land  than  claimed  in  the  peti- 
tion. 

[1]  1.  (a)  The  petition  filed  by  ajwellaats 
in  the  suit  they  prevlonsly  instltated  was 
competent  upon  the  issue  adverse  posses- 
sion as  an  admission  by  appellants  that  they 
were  not  holding  advwsely  but  were,  In  factv 
recognhdng  Uie  ric^ts  of  their  cotoianta  t» 
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one-balf  Ute  land.  Tht  aaOiorttles  dted  an 
to  the  effect  tbat  an  estoppel  to  be  available 
as  an  Independent  defense  moat  be  pleaded. 
Tbat  rule  In  no  way  affects  tbe  competency 
of  the  petition  as  evidence  of  the  character 
of  the  claim  appellants  w»e  making. 

[2,  3]  (b)  The  trial  court  expressly  fonnd 
asalnst  aM>ellants  on  the  issue  of  adverse 
poBseBsion.  Appellant  Stei^en  Bf.  Ohed^  lived 
from  childhood  with  John  and  Sophia  Hntts 
until  tbey  died,  and  after  the  death  of  the 
latter  remained  In  poeocaalon  of  the  land. 
His  mere  possession,  however,  was  insufficient 
to  force  his  cotenants  to  proceed  to  Judgment 
in  ejectment  before  they  could  roalintaln  a 
suit  in  partition.  Neither  appellant  testified 
to  claiming  the  land  adversely,  though  Ste- 
phen M.  Cheek  did  testify  he  paid  the  taxes 
and  leased  the  land  and  ooUeetad  the  rmts. 
One  of  the  pbOntUb  teattfled  tbat  plaintiffs 
oonld  not  fet  posseasbm  and  that  Stephen 
H.  ObcA  had  bad  possession  alnce  tbe  death 
of  Sophia  Butts,  bat  also  teatlfled  tbat  for- 
merly Bt^en  ILdld  not  dalm  the  land,  but 
that  !t  "seemed"  lu  was  daimlng  1^  at  the 
tlmeoftbetrlaL  Considered  together  with  the 
petition  filed  In  the  salt  apptilanta  Instituted 
and  the  original  answer  ffled  in  this  case,  in 
neltber  of  irtilch  kus  dalm  Is  made  except  in 
aeemdanoe  with  Otelr  Tlev  of  the  record  ti- 
tle, the  former  expreasir  setting  op  tiie  in- 
terests of  the  heirs  at  law  of  JfAn  Hutts 
and  the  latter  conditionally  recognizing  in- 
terests isi  the  heirs  at  law  of  Sophia  Hutts, 
there  is  no  foundation  for  the  claim  that 
appellants  were  In  such  adverse  possession 
as  would  ivedude  the  institution  by  plain- 
tiffs of  partition  proceedings.  Collier  v. 
Ganlt.  234  Mo.  loc.  dt.  460.  137  S.  W.  884; 
Coberly  v.  Coberly,  189  Mo.  loc  dt  16,  17, 
87  S.  W.  957;  Chapman  v.  Kullmau,  191  Mo. 
loc  dt  247,  89  8.  W.  924;  Rozler  v.  Griffith, 
81  Mo.  loc.  dt  174;  Shepperd  v.  Fisher,  206 
Mo.  loc.  dt  249.  lOS  S.  W.  989. 

2.  Tbe  evidence  clearly  shows  that  the  deed 
Drain  executed  was  drawn  and  executed  at 
the  instance  of  and  In  conformity  to  direc- 
tions given  by  Sophia  Hntts. 

[4]  (a)  The  trial  court  expressly  held  tbat 
Drain  held  the  fee-simple  title.  This  find- 
ing was  doubtless  based  upon  tbe  court's 
conviction  of  the  truth  of  tbe  evidence,  of- 
fered by  appellants,  tending  to  show  that 
Drain  bought  In  the  land  In  1877  under  an 
arrangement  with  Hutts,  the  purpose  of 
which  was  to  defraud  the  creditors  of  the 
latter.  If  that  evidence  Is  true,  then  equi^ 
would  raise  no  enforceable  trust  In  the  prop- 
erty, and,  for  the  purposes  of  this  case,  nei- 
ther Hutts  nor  his  general  devisee,  Sophia 
Hutts,  bad,  before  the  conveyance  of  Drain, 
any  interest  In  tbe  land,  and  the  finding  of 
the  court  was  right  No  complaint  tbat  the 
evidence  Is  insuffldent  to  support  that  find- 
ing is  made  in  tbe  briefs.  If  Drain  had  tbe 
fee-simple  title,  then  his  conveyance  In  1901 
vested  a  half  interest,  In  remainder,  In  tbe 


heirs  of  John  Hutts,  and  tbe  decree  gives  ap- 
pellants all  to  which  they  have  any  claim. 

(b)  If  it  be  conceded,  however,  that  tbe  al- 
lef^tlons  of  the  petition  were  of  a  character 
predudlng  a  finding  on  the  ground  of  fraud 
against  the  validity  of  the  trust,  there  Is  yet 
a  reason  which  discloses  that  appdlants  have 
no  interest  in  the  land  save  that  the  decree 
gives  them. 

[i,  I]  Whatever  equitable  interest  John 
Hutts  had  passed  by  his  will  to  Sophia 
Hutts.  She  became  the  beneficiary  In  the 
trust,  If  trust  there  was.  Had  John  Hntts 
had  tbe  full  tltl^  then  a  conveyance  by 
Sophia  Hutts  delivered  prior  to  the  probate  of 
the  will  under  which  she  was  sole  devisee 
would  not  have  been  fully  effectual  upon 
delivery,  bi;U:,  upon  the  subsequent  probat- 
ing of  the  will.  It  would  have  taken  effect  by 
rdatlon  as  of  its  date.  It  would  have  con- 
veyed an  equitable  Interest,  subject  to  be  de- 
feated 1^  a  final  rejection  of  the  will.  This 
Is  the  clear  Import  of  those  decisions  In  this 
state  to  the  effect  that  the  Institution  of  con- 
test proceedings  restores  the  status,  so  far 
as  the  operatlou  of  the  will  Is  concerned, 
existing  befcve  the  will  Is  offered  for  pro- 
bate, and  that  a  conveyance  by  a  devisee 
daring  contest  of  a  will  carries  his  interest 
subject  to  the  Judgment  in  the  contest  pro- 
oeedings  (McIIwrath  v.  Hollander  et  al.,  73 
Mo.  lOS,  89  Am.  Bep.  484;  Hughes  v.  Burrlss, 
86  Mo.  660;  Hlnes  v.  Bines,  243  Mo.  loc  dt 
496,  147  S.  W.  774;  Bobertson  v.  Brown,  187 
Mo.  loc  dt  468  et  seq.,  86  S.  W.  187, 106  Am. 
St  Rest.  48S),  and  the  prlndple  Is  In  fuU 
harmony  with  many  other  deddons  and  au- 
thorltlee  (Blchards  v.  Fierce,  44  Mich,  loc 
dt  446,7  N.  W.  64,  and  cases  dted;  Scott  et 
aL.  Bx'rs,  V.  West  et  aL,  63  Wis.  loc  dt  6S2, 
24  N.  W.  161, 26  N.  W.  18;  Will  of  Dardls,  135 
Wis.  loc  dt  461. 110  N.  W.  332. 23  L.  R.  A.  [N. 
8.]  783.  128  Am.  St  Bep.  1033,.  16  Ann.  Gas. 
740;  Hanley  v.  Kraftczyk,  119  Wis.  loc.  dt. 
356.  367.  96  N.  W.  820;  Flood  v.  Eerwio,  113 
Wis.  loc  dt  680.  88  N.  W.  846;  Walton  v. 
Ambler,  29  Neb.  loc  dt  643,  46  N.  W.  931; 
Mackey  v.  Mackey,  71  N.  J.  Bq.  668,  63  AtL 
981;  Miller  v.  Douglass,  80  Ohio  Cir.  Ct  K. 
loc  dt  668;  Ives  v.  Allyn,  13  Tt  loc  dt 
630;  Bx  parte  Fuller,  2  Story,  327,  Fed.  Cas. 
No.  6,147). 

There  is  nothing  in  our  statute  expressly 
postponing  the  vesting  (suffldently  to  sup- 
port a  conveyance)  of  devises  until  probate 
of  the  wUl,  and  one  section  (6313.  B.  S.  1909) 
by  implication  recognizes  tiie  operative  ef- 
fect, In  case  of  actual  notloe,  of  unproved 
wills.  If  this  is  not  true,  the  provision  In 
that  section  relating  to  wills  unproved,  but 
recorded  prior  to  1887,  Imparting  notice  after 
the  lapse  of  a  year,  is  meaningless.  An  in- 
timation of  like  effect  Is  found  In  Keith  v. 
Keith,  97  Mo.  loc  dt  230, 10  S.  W.  697. 

Sophia  Hutts,  at  the  time  of  the  execution, 
at  her  direction,  of  the  deed  by  Drain,  bad 
full  knowledge  of  the  exlstrace  of  her  hus- 
band's will  and  of  its  provlstons,  and  was  ad- 
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vised  hj  the  probate  Jndge,  throng  the  In- 
terposition of  appellant  Stephen  M.  Check, 
according  to  his  testimony,  that  the  will 
could  be  "renewed,"  but  that  some  expoise 
would  be  neceesaiT  to  procure  the  evidence 
of  the  witnesses  who  lived  In  '^rginia.  ^e 
purposely,  therefore,  withheld  the  will  from 
probate;  but  there  la  no  reason  to  doubt 
her  knowledge  of  Its  validity  In  view  of  Ste- 
phen M.  Chen's  testimony,  despite  13ie  tee- 
tlmony  of  anoth«  witness  that  he  heard  her 
"say  sometUns  aboat  it,"  that  It  was  too 
old. 

By  the  wlU  Sophia  Hutts  became  the  sole 
benefldary  in  the  troat,  if  trost  there  was, 
before  the  probate  of  the  will.  A  conveyance 
by  her  would  have  passed  her  equitable  In- 
terest, subject  to  be  defeated  by  the  final 
rejection  of  the  vriU.  She  coold  not  have 
compelled,  or  conveyed  to  another  the  right 
to  compel.  Drain  to  convey  the  le^  title  be- 
fore the  will  was  probated ;  bnt  it  can  hard- 
ly be  doubted  that  either  she  or  her  grantee 
could  have  accepted  a  voluntary  conveyance 
from  Drain  which  upon  the  probate  of  the 
win  would  have  taken  effect  by  relation  as 
of  its  date.  That  difficulties  might,  in  such 
a  situation,  arise  upon  the  rejection  of  the 
will,  cannot  affect  the  argument  as  to  the 
effect  of  the  conveyance  If  made. 

[7]  A  cestui  que  trust,  of  full  age  and  under 
no  disability,  entitled  to  a  conveyance,  may 
direct  it  to  be  made  to  another,  and  the  whole 
title  will  thereby  pass  (Matthews  v.  Thomp- 
son, 186  Mass.  loc.  dt  18,  19,  71  N.  E.  93, 
66  L.  R.  A.  421, 104  Am.  St  Rep.  5S0 ;  Rogers 
V.  Tyley,  144  HI.  loc.  dt.  666,  82  N.  E.  393; 
Altschul  V.  Casey,  45  Or.  loc.  dt  188,  189, 
76  Pac.  1083 ;  Ootton  v.  Ward,  8  T.  B.  Mon. 
[Ky.1  loc  dt  811,-312;  Witter  T.  McCarthy 
Co.,  43  Pac.  969 1),  and  there  Is  no  reason  for 
saying  that  Sophia  Hutts,  who,  upon  the  as- 
sumption that  a  trust  existed,  could  have 
herself  conveyed,  might  not  accompliBh  dl* 
rectly  her  purpose  by  directing  a  conveyance 
by  the  tmstee,  nor  for  saying  his  voluntary 
conveyance  executed  by  her  direction  would 
not  draw  to  itself  the  equity  she  might  have 
conditionally  conveyed  at  that  time  and  be 
as  effectual  to  pass  the  title,  subject  to  be 
defeated  by  the  rejection  of  the  will,  as  her 
own  conveyance  would  have  been  or,  after 
the  will  was  probated,  as  conduslvd  as  if 
the  will  had  first  been  probated  and  then 
Drain  had  conveyed  at  Ifrs.  Hutts*  direction. 

With  full  knowledge,  of  full  age,  and  under 
no  legal  disability,  Sophia  Hutts  saw  fit  to 
divide  the  remainder  in  the  land  equally  be- 
tween appellants  (her  kinsmen)  and  the  heirs 
at  law  of  her  husband.  That  she  knew  the 
will  was  valid  Is  evidenced  by  the  fact  that 
she  had  Drain  to  convey  to  her  a  great- 
er interest  than  she  could  have  claimed  in 
case  of  her  husband's  intestacy.  She  intend- 
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ed  to  divide  the  property  as  the  decree  finds 
she  did  divide  it,  dealt  with  it  on  the  theory 
she  had  so  divided  It,  and  died  doubUeas  In 
the  belief  that  one-half  of  the  land  her  hus- 
band had  acquired  would  go  to  his  KipiimeB 
and  one-half  to  her  Mnsmen,  the  aj^wllanti 
here. 

[I]  Of  the  disposition  she  made  of  the  prop- 
er^ her  other  hdrs  at  law  cannot  complain, 
and  iUT  grantees,  ttiough  also  heirs,  cannot 
take  more  than  she  had  to  convey.  Her  own 
Intent  to  convey  to  Stephen  M.  Cheek  bnt 
one-half  of  the  land  Is  dear  ibom  the  deed 
to  him  and  the  dedaratlrais  proved. 

Whether  there  was  or  was  not  a  tmst 
equity  will  recognize,  the  trial  courts  decree 
properly  describes  and  defines  the  Interests  <tf 
the  parties. 

[I]  S.  It  is  insisted,  however,  that  the  court 
erred  in  awardli^  certain  of  plaintiffs  great- 
er interests  than  the  petition  allies  tliey 
own.  The  petition  sets  out  the  facts  on  the 
theory  of  a  valid  tmst  of  which  Drain  Is  al* 
leged  to  be  the  trustee  The  oondualon  of 
law  that  Drain's  deed  was  ineffective  la  not 
an  allegation  of  fact  nor  an  allegation  the 
trial  court  was  obliged  to  notice^  It  is  a 
mere  statcsnent  of  a  ccmclnslon  of  law.  Upon 
the  facts,  the  trial  court  performed  iSa  duty, 
i.  e.,  determined  the  Interests  of  the  respec- 
tive parties  and  decreed  aoeordlngly; 

The  judgment  Is  afllrmed. 

BROWN,  GU  ooncnrs. 

PER  OUBZAM.  Olie  foregoUv  opinlMi  of 
BLAIR,  C  is  adopted  as  the  opinlm  of  the 
court  All  the  Judges  coneor;  IiAMM,  J., 
In  resnlb 


OITT  OF  RICHMOND  t.  CRBBt*. 

(Sui^reme  Court  of  MiiBomri,  DiTision  No.  1. 
Dec  6,  1913.) 

1.  LlOXNBlS  (I  6*)— POWEB  OT  STATS— OCCIT- 

PATions. 

The  state  has  power  to  tax  all  trades,  pro- 
fesBloQS,  and  occupations,  and  to  delegate  sach 
power  to  manidpalities. 

[Ed.  Note.— For  other  cases,  see  Iilcenses, 
Cent.  Dig.  8i  e,  6,  19;  Dec  Dig.  |  6.«] 

2.  Licenses  (S  7*>— Powes  or  Mdnicifautt 
—Occupation. 

When  the  power  to  impose  a  license  tax 
upon  insurance  companies  has  been  delegated  to 
munidpalities,  It  may  be  exercised  by  them 
without  any  infringement  of  Const  art.  10.  S 

3.  proriding  that  taxes  shall  be  noiform  upon 
the  same  class  of  subjects  wltbm  the  temtoiy 
limits  of  the  authority  levying  the  tax. 

[E:d.  Note.~For  other  cases,  see  Licenses, 
Cent  Dig.  SI  7-l(S,  19;  DecDlg.  |  7.*] 

3.  COITBTS  Ok  231*)— Sutbeub  Coubt— Jcbis- 
DicnoN— CoNsrmrrioNAL  Question. 

Since  the  validity  of  Rev.  St  1909,  |  9253, 
delegating  to  mnnicipalitiea  the  power  to  im- 
pose a  Ucensa  tax  upon  insurance  companies, 
has  been  settled,  a  controversy  InvolTing  such 
power  cannot  confer  jorisdiction  of  an  appeal 
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apon  tbs  jSapreme  Ooart  oo  the  sroaod  that  it 
iuTolTes  a  constitational  qnestioiL 

[Ed.  Note.— For  other  cues,  see  Oonrts,  Cent 

Sfi  'ii^t^h  ^.p^  «a'SiM»9. 

4.  COUBTB  (S  281*) — SUPBEMS  OOUBT— JUBIS- 
DICnOK— REVBNm  QUBSnoNB. 

Under  Rev.  St  1900,  I  9253,  porportinx 
to  aathoriie  cities  of  the  third  class  to  impose 
a  license  tax  upon  foreign  insaraoce  companies, 
no  oonstmetian  of  a  reTcnne  law  is  InrolTed  to 
sIto  the  Supreme  Ooort  Jurisdiction  of  an  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
XHe.  11  487.  491,  644,  e4ft-648,  660,  062^9, 
661:  Dec.  big.  i  S*]^ 

Appeal  from  Circuit  Coort,  Bay  County; 
Frands  H.  Trimble,  Judge. 

B.  B.  Creel  appeals  from  a  conTlctlon  of 
Tiolatton  of  an  ordinance  of  tbe  City  of 
Rldimond  Imposing  a  penalty  upon  any  agent 
of  an  insurance  company  which  has  not  paid 
a  license  tax.  Caoae  transferred  to  the  Kan- 
sas Gl^  Court  of  Appeals. 

Nathan  Frank  and  Richard  A.  Jones,  both 
of  St.  Looia,  and  J.  L.  Farris,  Jr.,  of  Rich- 
mond, for  appellant  M.  M.  MiiHgan,  of 
Richmond,  for  respondeat. 

BIjAIB,  C  In  the  of  Richmond,  a 
city  of  the  third  class,  there  exists  an  ordi- 
nance ImpoalnK  a  license  tax  npon  insuranoe 
eampanles  and  prorkUng  that  any  person 
acting  as  agent  for  any  company  which  has 
not  complied  with  its  provisions  shall  be  sxsb- 
ject  to  a  prescribed  penalty.  The  Metropoli- 
tan Life  Insuranoe  Company,  a  corporation 
organized  under  the  laws  of  New  York,  fail- 
ed to  comply  with  this  ordinance,  and  ap- 
pelant was  found  gollty  of  acting  as  its 
agent  within  the  dty,  and  has  ai^aled. 

The  company  had  prerlously  paid  the  tax 
levied  upon  it  under  section  7099,  R.  S.  1909. 

The  amount  of  the  fine  assessed  against 
appellant  Is  $6,  and  this  court  has  no  Juris- 
diction of  this  appeal  unless  sndi  Jurisdic- 
tion is  conferred  by  tile  character  of  the 
questions  raised. 

On  the  trial  it  was  contended:  (1)  That  the 
ordinance  in  question  is  violative  of  section  3, 
art  10,  of  the  Constitution,  which  provides 
that  taxes  "shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  lim- 
its of  the  authority  levying  the  tax";  and  (2) 
that  section  9268,  R.  8.  1909,  in  so  far  as  It 
purports  to  authorize  cities  of  the  third  class 
to  impose  a  license  tax  npon  foreign  insur- 
ance companies,  has  been  repealed,  by  im- 
plication, by  the  amendment  of  1896  to  arti- 
cle 8,  c  61,  R.  S.  1909. 

[1,  2}  That  the  state  has  power  to  tax  all 
trades,  professions,  and  occupations  and  to 
delegate  this  power  to  munldpalltlea  has 
been  the  settled  law  of  Missouri  for  60  years 
(St  Louis  V.  McCann,  167  Mo.  loc  dt.  307, 
89  S.  W.  1016),  and  that  when  the  power  to 
impose  a  license  tax  upon  Insurance  com- 
panies has  been  delisted  to  munldpalltlee. 


it  may  be  exercised  1^  them  without  an  In* 
fringement  of  the  constitutional  provision 
now  invoked,  was  expressly  held  by  this 
court  In  City  of  St  Joseph  v.  Ernst,  96  Mo. 
860,  8  S.  W.  568.  The  Identical  question  at- 
tempted to  be  presented  here  was  considered 
and  decided  In  that  case,  and  the  fact  that 
the  amended  statute  substituted  for  the  1 
per  cent  levy  upon  net  premiums,  by  the 
state  and  the  separate  levies  thereui>on  by 
the  counties,  dties,  and  sdiool  districts  a 
single  levy  of  2  per  cent  on  net  premiums 
for  state,  county,  dty,  and  school  purposes, 
adds  nothing  to  the  question  decided  In  the 
case  last  dted,  however  Important  It  may  (or 
may  not)  be  upon  tiie  question  concerning  the 
repeal  of  tlw  provitfon  In  section  11SS&  rdat- 
Ing  to  Ucone  taxes  upon  Insurance  com- 
panies. 

[8]  The  constitutional  question  raised  hav- 
ing been  setUed  more  than  a  generation  be- 
fore this  controvovy  aroe^  it  cannot  confer 
Jurisdiction  of  this  appeal  upon  this  court 
State  V.  Campbell,  214  Uo.  368,  113  &  W. 
1081,  and  cases  dted;  Bank  t.  Glass  Co.,  248 
Ma  40a,  147  S.  W.  1030^  and  cases  dted. 

[4]  While  connsd  do  not  contoid  that  the 
construction  of  the  rereDoe  law  Is  Involved, 
and  Jorlsdlctloii  thet^y  conferred,  tiiwe  la 
no  impnq^rlety  in  addtaig  tlut  it  has  bean 
prevloasly  hcdd  (Ol^  of  St.  Joeei/h  v.  Metro- 
politan life  Insurance  Go.,  188  Mo.  1,  81  S. 
W.  1080)  that  no  question  of  such  construc- 
tion arises  In  determining  irtiether  the  stat- 
utes confer  upon  a  dty  the  power  to  Impose 
a  license  tax  upon  insurance  comitanles. 

The  cause  is  transferred  to  the  Kansas 
Court  of  Appeals. 

BBOWN,  C,  ooncuiiL 

FEB  CUIUAM.  lAe  timgBSng  oplnim  of 
BLAIR,  O.,  Is  adopted  as  the  opinion  ct  the 
court  All  the  Judges  concur. 


STATE  V.  WELLMAN. 

(Snpreme  Court  of  Ifissoori,  Divlrion  No.  2. 

Dec.  9.  1913.) 

1.  SoDOVT  n  6*)— Statutobt  Ofversis. 

Rev.  St  1909,  1 4726,  panishing  every  per- 
son committing  the  crime  against  nature  with 
the  seztial  organs  or  with  the  month,  enlarges 
the  common-law  offense,  and  the  acts  by  wluch 
the  crime  is  committed  mast  be  derignated  at 
least  in  a  general  way. 

[Ed.  Note.— For  other  cases,  sea  Sodomy, 
Cent  Dir  1  6;  Dee.  Dig.  |  6.*] 

2.  SoDOKT  (S  6*)— iHroBHATioN— StrmoiKKor. 

An  information  alleging  that  accused  com- 
mitted the  crime  against  nature  by  having  sex- 
ual intercourse  with  prosecutrix  with  his 
month  does  not  charge  the  crime  as  defined  by 
Rev.  St  1900,  {  4726,  notwithstanding  the 
statute  of  jeofails  ^tion  6115). 

[Ed.  Note.— For  other  cases,  see  Sodomy, 
Cent  Dig.  S  6:  Dea  Dig.  {  6.*] 
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8.  CBiUiiTiX  liAW  (Si  1054.  105D*)— BviDEnCK 

~-OBjKcnonB. 

The  admissiou  of  improper  testimony  is 
Qot  revieTrable  where  there  was  no  objection 
until  after  its  admission,  or  where  accosed 
merely  objected  without  specifying  any  reason 
for  the  exdorion,  for  to  secure  ue  ezclnslon 
of  evidence  there  must  he  siwdflc  timely  ob- 
jeetbn  pcdnting  out  the  reasons. 

[Bd.  Note. — For  other  cases,  see  CrlmiQal 
Law.  Cent  Dif.  ||  2662-2664,  2671 ;  Dec;  Dig. 

4.  CBDnNAi.  Law  (%  872*)— Evidewcb— Ad- 
HiBsiBiLrrr. 

On  a  trial  for  sodomy  the  admission  of  evi- 
dence that  accnsed  had  the  reputatioa  of  com- 
mitting each  crime  is  erroneous,  as  practically 
amountint  to  trying  accnsed  for  cnmes  not 
designated  in  the  information,  in  violation  of 
Const  art  2,  S  22. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Csnt  Dig.  H  888.  6S4:  Dee.  Dig.  S  372.*] 

5.  Cbzuzitaii  Iu.w  0  8^*)— Btidehob— Ad- 
luanBiLiTT. 

The  attempt  by  the  state  to  prove  by  tn- 
mor  or  common  report  that  accnsed  had  com- 
mitted the  crime  on  a  woman  alive  at  the  trial 
but  not  called  as  a  vritness,  and  had  been  guUtr 
of  adultery,  was  Improper  on  the  same  groond. 

[Bd.'  Note^For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  888,834;  Dee.  Dig.  |  S72.*] 

&  Gbimxitai,  Law  (|  1064*)  —  Qnunona  Bb- 
VTKWABLK—Monon  roB  New  Tbiai.. 

The  point  that  the  court  erred  in  failing 
to  charge  that  prosecutrix  must  be  corroborat- 
ed must  be  nued  against  accused  where  the 
p<HQt  is  not  BpecdficaBy  assigned  in  the  mo- 
tion for  new  trial. 

{Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2676-268?;  Dee.  Dig.  { 
1064.*] 

7.  CsnaNAi,  Law  (S  1171*)  —  Jjcpbopxb  Ab- 

OnifENT  or  COTTNSBX.. 

The  closing  argument  of  the  prosecuting 
attorney,  to  the  effect  that  accused  had  lived 
in  adoltery  with  his  wife  before  his  marriage  to 
her,  and  that  he  Ured  with  a  harlot  at  the  time 
of  the  commission  of  the  crime,  is  ground  for 
reversal,  in  the  absence  of  any  evidence  jns- 
tifying  the  argument,  where  the  court  merely 
mildly  criticized  the  prosecuting  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3126,  3127;  Dec.  Dig.  S 
1171.*] 

8.  GBunNAi.  Law  (S  1171*)— Imfbopbb  Ab- 
amncKT  of  Counsel. 

The  dosing  argument  of  the  prosecuting 
attorney,  wherein  he  denounced  a  witness  for 
accused  as  a  prostitute  and  a  woman  unworthy 
of  belief,  was  prejudicial  where  there  was  no 
evidence  justifying  the  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  3126,  8127;  Dec.  Dig.  I 
1171.f] 

9.  Cbimhtai,  Law  Q  1037*)— Iupbopeb  Be- 
kabes  of  PBosicrnmo  Attobitet— Review 
— OnjBcnoNB. 

The  court  on  appeal  may  disregard  im- 
proper remarks  ot  the  prosecating  attorney  in 
his  closing  argument  where  the  remarks  were 
not  objected  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1681,  26tf;  Dec  Dig.  S 
1087.*] 

10.  Cbihinai.  Law  (§  722i^(*)— ABauMXHT  or 
PBOsEotmno  Aitobnet. 

Proof  that  accused  on  trial  for  sodomy  had 
been  convicted  of  adultery  does  not  justify  the 
prosecuting  attorney  in  referring  In  his  re- 


marks to  the  conviction  of  adultery  as  evidence 
of  hia  guilt  of  the  crime  charged;  bat  the  argu- 
ment must  be  confined  to  an  ^ort  to  discredit 
the  testimony  of  accused  whera  he  testified  la 
bis  own  behfuf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1876;  DeeTbig.  |  722^'.*J 

11.  Cbiutnal  Law  (S  876*)— Impeachment. 

Evidence  of  the  oad  character  of  accused 
is  admisrible  solely  to  impeadi  him  as  a  wit- 
ness, and,  where  he  does  not  teetitr  or  other- 
wise place  his  reputation  in  issue,  tne  evidence 
is  inadmissible. 

[Ed.  Note. — ^For  -  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  8SG-838,  841.  848;  Dec. 
Dig.  I  376.*] 

Appeal  from  Criminal  Court,  Jw^aon  Coun- 
ty;  Ralidi  S.  Latsbaw,  Judge. 

JoseiA  Wellman  was  amvlcted  of  eodomy, 
and  appeals.    Reversed  and  remanded  for 

new  trial. 

Convicted  of  the  crime  against  nature  as 
defined  by  the  Laws  of  1911,  p.  198.  defend- 
ant appeals  from  a  judgment  of  the  criminal 
court  of  Jackson  county  sentencing  him  to  a 
term  of  three  years  in  the  penitentiary.  The 
follovrlng  is  a  summary  of  the  evidence: 

During  the  months  of  December,  1912,  and 
January,  1918,  the  defendant  kept  a  room- 
ing house  in  Kansas  City,  Mo.,  which  honse 
he  had  operated  for  five  years.  A  tew  doors 
from  d^endant's  rooming  bouse  was  a  Jew. 
elry  store  owned  by  one  Louie  Shaffer,  in 
which  store  defendant  was  employed  as  an 
optician.  In  the  same  store  was  «np)oyed 
one  Belle  Shaffer,  a  16  year  old  rister  of 
Lonle  Shaffer.  Belle  Shaffer  testified  that 
during  the  absence  of  her  brother  from  the 
store  defendant  made  love  to  hw.  kissed  her, 
made  her  some  small  presents,  and  asked  her 
to  marry  him;  that  he  told  her  that  ber 
brother  was  going  to  fail  in  bnslneea,  and  he 
would  tate  care  of  her;  that  defendant  re- 
quested her  to  go  with  him  to  a  room  on 
Union  avenue  In  Kansas  City,  where  he 
would  tell  her  an  Important  secret  about  her 
brother's  Jewelry  business,  and  that,  having 
gained  her  confidence,  she  went  with  him 
as  requested;  that  when  they  entered  the 
ro<»D  defendant  locked  the  door,  and  stUldted 
her  to  have  sexual  intercourse  with  him;  that 
she  refused,  and  that  he  then  threw 
down  on  a  bed,  put  his  bead  under  ber 
clothes,  and  Inserted  his  mouth  Into  her  pri- 
vate parts,  keying  her  In  that  position  for 
abont  an  hour;  that  at  hla  request  she  met 
him  outside  the  store  almost  erery  other  day 
for  a  period  of  about  two  weeks,  when  they 
would  go  to  his  room,  and  defendant  would 
repeat  this  crime  against  nature;  that  de- 
fendant warned  her  that  they  wonld  both  be 
prosecuted  if  she  told  any  one  what  be  had 
done. 

In  the  month  of  July,  1913,  Belle  Shaffer 
Informed  her  mother  and  brother  Lonle  of 
defendant's  crime,  and  her  brother  took 
to  the  prosecuting  attorney's  office  and  pro- 
cured a  warrant  for  defendant   Tbere  was 
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erldenoe  that  Belle  Staaffer  was  afflicted  with 
melandioly  about  five  or  six  montba  after  the 
commissioD  of  the  all^^  crime  upon  her  by 
defendant,  and  that  she  acted  as  thon^  ehe 
was  losing  her  mind ;  bnt  this  evidence  was 
withdrawn  from  the  inry  by  lUBtmctlon. 
There  is  no  evld^ce  that  defendant  and  Bdle 
Shaffer  were  ever  seen  together  outside  the 
Jewelry  store,  except  on  one  occasion  when 
defendant  accompanied  her  and  his  wife  to 
a  store  and  purchased  each  of  them  a  coat. 
Tt  does  not  clearly  appear  who  paid  for  the 
coats.  Belle  Stiaffer  further  testified  that 
she  did  not  know  tliat  d^endant  was  mar- 
ried; that  in  speaking  to  her  about  his  wife 
he  referred  to  his  wife  as  his  hous^eeper. 

Defendant,  testi^lng  In  his  own  behalf, 
denied  the  crime,  and  denied  that  he  ever 
attempted  to  wrong  Belle  ShafTer  in  any  man- 
ner. He  stated  that  Belle  Shaffer  knew  that 
he  was  a  married  man  when  she  was  working 
In  her  brother's  store;  that  she  sent  his  wife 
a  box  of  candy  in  which  there  was  a  card 
directed  to  her  as  Mrs.  Wellman.  He  also 
introduced  a  certificate  showing  that  he  was 
duly  married  in  Clay  county,  Mo.,  in  August, 
1911,  to  Mrs.  Mary  Hull,  the  woman  with 
whom  he  was  living  In  January,  1913.  De- 
fendant also  denied  that  he  had  committed 
adultery  with  his  wife  before  they  were  mar- 
ried; but  he  admitted  that  she  was  a  part- 
ner with  him  in  his  rooming  house  before 
their  marrlaga  He  also  testified  tliat  he 
took  her  to  Hot  Springs,  Ark.,  when  she  was 
sick  before  they  were  married,  and  stated 
that  they  stopped  at  different  hotels,  and  he 
BUfitalned  no  Improper  relations  with  her. 

Defendant  also  Introduced  one  Ida  Sours, 
a  chambermaid  who  worked  In  his  rooming 
house.  She  testified  that  immediately  after 
defeoidant's  arrest  Lonie  Shaffer  came  to  see 
her  and  told  her,  in  substance  tiiat,  If  de- 
fosdant  would  "come  across"  with  a  few 
hondred  dollars,  the  caae  could  settled  out 
of  court,  otherwise  Avoidant  would  have  to 
stay  in  JaU;  that  he  (Shaffer)  was  broke,  and 
needed  some  mmey.  It  ai^ean  by  other 
evidence  that  Louie  Shaffer  did  go  into  bank- 
raptcy  in  the  nxnith  of  Juinary,  1918.  Two 
wttneasea  testified  that  defendantfa  gowral 
zqmtatloo  for  morality  was  bad;  two  others 
testlfled  that  it  was  good.  .In  rebuttal  Louie 
Shaffer  admitted  that  he  called  on  Ida  Sours, 
but  denied  ttiat  he  UAd  her  that  the  case 
could  be  settled  for  a  mon^  consideration. 
He  stated  that  he  called  on  Ida  Sours  to  see 
if  ha  could  seeuEe  h»  evidence  as  a  witness 
for  the  state,  and  to  leant  from  her  the  where- 
abouts of  anothn  witness.  Belle  Shaffer  was 
also  nealled  and  denied  sendli^;  the  box  of 
candy  to  defendanrs  wife.  The  prosecuting 
attoni^  offered  to  i>rove  by  the  records  In 
the  Juvenile  court  of  Kansas  City  that  prior 
to  her  marriage  to  defendant  Mrs.  Wellman's 
child  was  taken  from  her  because  she  was 
Uvlns  in  adultery  with  defendant;  bnt  that 
evidence  was  rejected  by  the  court. 


H.  A.  Owen  and  F.  W.  Fascial,  both  of  St 
Joseph,  and  O.  B.  Leavel,  of  Kansas  Oty,  for 
appellant  JOhn  T.  Barker,  Atty.  Gen.,  and 
Ernest  A.  Oreen,  Asst  Atty.  Gen.,  for  the 
Statei 

BROWN,  P.  3.  (after  stating  the  facts 
aM  above).  I.  Informatton.  For  reversal  de- 
ftendant  asserts  that  (l)  the  information  does 
not  charge  the  offense  of  which  he  was  con- 
victed; (2)  that  Improper  evidence  was  ad- 
mitted; (3)  that  the  court  erred  In  Its  In- 
stmctirais  to  the  Jnry ;  and  (4)  that  the  as- 
slstant  prosecuting  attorney  made  improper 
and  prejudicial  remaAs  to  and  In  the  hear- 
ing of  the  Jury. 

[1]  We  shaU  first  consider  the  error  of 
the  trial  court  in  refnslng  to  arrest  the  ■ 
Judgment  on  accoijnt  of  the  alleged  InsuflS- 
dency  of  the  information.  The  law  which 
defendant  Is  charged  with  violating  is  sec- 
tion 4726,  B.  8.  1909,  which,  as  ammded  by 
the  Laws  of  1911,  reads  as  follows:  "Every 
person  who  shall  be  convicted  of  the  detest- 
able and  abomlnal  crime  against  nature, 
committed  with  mankind  or  with  beast  with 
the  sexual  organs  or  with  the  month,  shall 
be  punished  by  Imprisonment  In  the  penitra- 
tlary  not  .less  than  two  yeara" 

The  information,  omitting  caption,  signa- 
ture, and  verification.  Is  as  follows:  "Now 
comes  Floyd  E.  Jacolm,  first  assistant  prose- 
eating  attorn^  for  the  state  of  Missouri, 
in  and  for  the  body  of  the  county  of  Ja<A- 
son,  and  upon  his  oath  informs  the  court 
that  Joseph  Wellman,  whose  Christian  name 
in  full  is  unknown  to  said  first  assistant 
prosecuting  attorney  late  of  tb^  county 

aforesaid,  on  the    day  of  January, 

1912,  at  the  county  of  Jackson,  state  of  Mls- 
soarl,  did  then  and  there  unlawfully  and 
felonlonsly  commit  the  detestable  and  abom- 
taiable  crime  against  nature  by  then  and 
there  having  sexual  intercourse  with  one 
Belle  Shaffer  with  his  mouth,  against  the 
peace  and  dignity  of  the  stat&" 

Do  the  acts  recited  in  the  foregoing  In- 
formaticm  constitnte  the  detestable  and 
abominable  crime  against  nature?  Some 
courts  have  said  that  this  crime  is  so  well 
understood  that  an  indictment  need  not  de- 
scrlbe  the  acta  by  which  It  Is  committed. 
In  Eonselman  v.  People,  168  IlL  172,  loc. 
clt  175,  48  N.  EL  304,  805,  it  was  said: 
"The  L^lalatore  has  not  seen  fit  to  define 
it  further  than  by  the  general  term,  and 
the  records  of  the  courts  need  not  be  defil- 
ed with  the  details  of  different  acts  which 
may  go  to  conatttuto  It"  The  quoted  lan- 
guage may  be  sound  reasoning  as  applied  to 
the  crime  as  It  existed  at  common  law;  but 
the  General  Assembly  of  Missouri  added  a 
material  amendment  to  the  law  In  1911,  ex- 
tending the  crime  so  that  it  may  be  commit- 
ted with  the  mouth.  It  has  been  held  In 
sevoral  JurisdletlonB  that  this  latter  method 
of  committing  the  detestable  crime  against 
nature  Is  not  eubraeed  la  tbe  geieral  term 
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of  "erime  against  nature."  Harrey  t.  State, 
S6  Tbz.  Or.  B.  199,  116  8.  W.  UK;  and 
PeoxOe  T.  Boyle,  116  OaL  668,  48  Faa  800. 
It  Is  aratarott  tbat  tbe  General  Asranbly  In- 
tended to  expand  the  meaning  of  the  woxdm 
"detestable  and  abominable  crime  against 
naton**  by  the  amoidment  of  1911«  sapra, 
and  we  are  oonvlnoed  tbat  under  this  new 
Btatate  tt  Is  necessary  to  designate,  at  least 
in  a  general  way,  the  aeto  by  wlildi  the 
crime  Is  committed.  It  Is  to  be  regretted 
that  the  pabUe  records  of  onr  state  shoold 
be  contaminated  with  the  details  of  soch 
loathsome  crimes;  bat  It  is  difficult  for  the 
writer  to  bring  himself  to  understand  bow 
section  22,  art.  2,  Gonstitatlon  of  Missouri, 
preecrlUng  that  the  accosed  may  demand 
"the  nature  and  cause  of  the  accusation 
against  him,"  can  be  m^iifr^^fl^^y  modlfled  or 
suspended.  The  criminal' acts  which  a  de- 
fendant is  called  upon  to  meet  must  be  de- 
scribed with  reasonaUe  certain^.  State  t. 
Murphy,  141  Mo.  207,  42  S.  W.  086. 

[1}  TbB  tndlctmmt  in  this  ease  cdiaTgas 
that  defendant  committed  the  detestable  and 
abomliuible  crime  against  nature  then 
and  then  having  semol  Msrotwrse  wtth 
one  BeUe  Shaffer  with  his  mouth."  Hie 
words  "sexual  Interconrstf'  hare  a  well-de- 
fined  meaning,  both  In  law  and  common 
usage.  Th^  have  been  Judicially  d^ned 
to  mean  "the  actual  ctmtact  ct  the  sexual 
organs  of  a  man  and  woman,  and  the.  ac- 
tual penettatl<m  Into  the  body  of  the  lat- 
ter." 36  Cya  p.  1460;  and  State  y.  FrariM. 
64  Kan.  loa  dt  72%  89  Pac.  819.  We  hare 
searched  In  Tain  tat  otiber  deflnltlfms  of  the 
wfvds  "sexual  Interoours^"  and,  while  we 
think  they  might  reasonably  be  expanded  to 
cover  a  lustful  contact  between  the  sexual 
organs  of  mankind  and  the  sexual  organs 
ot  beasts,  accompanied  by  poietntion,  they 
cannot  be  held  to  embrace  a  contact  between 
the  sexual  organs  of  one  person  and  the 
nonsexual  organs  of  another. 

An  examination  of  the  information  shows 
that  it  diarges  the  defendant  with  commit- 
ting the  crime  against  nature  by  an  ordi^ 
naxy  act  of  coition  In  the  natotal  way,  and 
of  course  0iat  part  of  the  Infonnatkm  is 
grossly  r^mgnant  to  the  main  charge.  We 
are  aware  that  under  our  criminal  statute 
of  jeofails  (section  6116,  R.  8.  1809)  repug- 
nant allegations  in  Indictments  may  be  re- 
jected as  surplusage;  but  the  difficulty  in 
rejecting  the  repugnant  clause  In  this  in- 
formation, to  wit,  "1^  Oim  and  thetiB  bav- 
Ing  sexual  intercourse  with  one  BeUe  Shaf- 
fer," Is  that  the  information  would  be  left 
wiUiont  the  name  or  any  description  of 
the  party  upon  whom  the  alleged  crime  was 
committed,  so  that  the  statute  of  Jeofails 
cannot  aid  the  state  In  sustaining  this  con- 
viction. 

The  information  in  this  case  presents  a 
similar  situation  to  the  one  which  arose  in 
Uie  case  of  State  t.  Leonard,  171  Mo.  622. 
71  &  W.  1017,  94  Am.  St  B^.  798.   In  the 


Leonard  Gaae  an  attmpt  was  made  to 
charge  the  defendant  with  having  in  his 
possssBlon  a  forged  railroad  tick^  The 
indictment  showed  on  its  face  that  the  rail- 
road tidcet  found  in  the  possession  of  Leon- 
ard was  not  such  a  forged  Instrument  as 
came  within  the  purview  of  the  statute,  and 
it-was  held  that  the  recital  In  tbe  indictment 
of  facts  showing  that  a  forgery  bad  not 
been  committed  could  not  be  rejected  as  sur- 
plusage. In  that  case  the  court,  apeaUng 
through  Judge  Fox,  said:  "If  tbe  state  ad- 
mits In  her  pleadli^  a  state  of  facts  wbidi 
shows  that  the  defendant  cannot  be  convict- 
ed of  the  offense  charged,  them  and  in  that 
case  he  on^^t  not  to  be  put  upon  trial  for 
sndk  alleged  ofCnis&  As  an  ozanvle.  If 
the  comiBel  representing  the  state  should, 
when  the  case  is  called  for  trial,  announce 
In  opoi  court  tbat  some  matttlal  fiict  nec- 
essary to  tbe  conviction  of  the  defendant 
does  not  In  fftct  exist,  and  he  would  be  un- 
able to  prove  it,  would  the  court,  upon  this 
admission,  put  tiie  defmdant  upon  hla  trial, 
or  would  it  suggest  the  diamlseal  of  ttie 
case?  *  *  t  *  While  it  was  discretionary 
with  the  court  as  to  sfistalning  the  motion 
to  quash,  there  Is  tme  of  three  things  It 
should  have  done.  It  should  have,  at  the 
close  of  the  state's  case.  Instructed  the  Jury 
that;  under  the  indictment  and  evidence  In 
this  cause,  they  should  And  defendant  not 
gull^,  or  this  4n8tmction  should  have  been 
glvoi  at  the  (dose  of  the  entire  case;  or  it 
should  have  sustained  Qie  motion  In  arrest 
of  Judgment" 

As  this  case  must  be  remanded  fbr  a  new 
trial,  the  Information  should  be  amended  so 
as  to  conform  to  the  evidence  of  the  prose- 
cutrix by  spedflcally  durglng  that  defend- 
ant unlawfully  and  feloniously  committed 
the  detestable  and  abominable  crime  against 
nature  uptm  one  Belle  Sbafftf,  a  female  hu- 
man being,  by  then  and  there  Inserting  his 
month  Into  the  sexual  organs  and  private 
parts  of  her,  the  said  Belle  Shaffei^  against, 
etc 

[I]  IL  Oft/eoHon  to  Bvld^nee.  THib  ap- 
peUantfs  attorneys  strenuous^  insist  that 
the  court  erred  In  admitting  Improper  evi- 
dence. There  was  some  improper  evidmce 
admitted;  but  the  record  shows  that  much 
of  this  improper  testimony  was  only  object- 
ed to  after  it  was  admitted,  and  aa  to  some 
of  it  the  defendant  merely  objei^ed  to  Its 
introduction  without  deslgnatliv  any  reason 
it  should  not  be  admitted.  We  have 
often  announced  the  rule  that  the  only  prop- 
er way  to  secure  the  exduslcm  of  evidence 
is  by  spedOc  timely  objection,  polntliig  oat 
the  reasons  why  it  should  not  be  received. 
State  V.  Pyles,  206  Ma  loc  cit  682,  105  S. 
W.  618;  and  State  v.  Grone,  209  Mo.  316. 
loc.  dt  830,  106  S.  W.  666. 

[4]  m.  Other  Crime*— Proof  of  by  Ru- 
mor. As  the  case  must  be  remanded  for  a 
new  trial,  we  will  call  attention  to  one  er- 
roneous view  expressed  by  the  trial  court 
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in  legard  to  tbe  eTldeace  bf  Jacob  Vtcmaau. 
Fromson  was  asked  If  defendant  had  the 
repatatloii  of  ocnnmlttlng  tbe  elan  of  crimes 
for  whlcb  he  was  then  on  trlaL  The  trial 
court  ruled  that  this  character  of  evidence 
was  admlaslhle*  and  announced  that  tbe  Sn- 
prone  Ooort  had  so  cons  trued  the  law.  The 
cases  of  State  t.  Beefcner,  194  Uo.  281,  91 
S.  W.  882,  8  L.  B.  A.  (N.  S.)  086;  State  t. 
Fonaxd,  174  Mow  60T,  74  S.  W.  969,  and 
State  T.  Shi^ds,  13  Mo.  286,  08  Am.  Dec: 
147,  ate  dted  by  ttie  Attorney  Goiwal  as 
twdins  to  smtaln  the  views  of  the  trial 
Judge  above  noted.  Ihoae  cases  merely  go 
to  the  extent  of  boldlnc  that  the  bad  repu- 
tation of  deftodant  for  morality  and  i^bas- 
tlty  may  be  shown  to  discredit  his  testimony, 
notwithstanding  he  be  on  trial  tor  violating 
some  law  whicb  affects  the  public  morals. 
Those  cases  also  sustain  the  well-known 
proposition  tliat  evidence  regarding  the  rep- 
utation of  defendant  must  be  confined  to  his 
general  reputHtlon  for  morality,  and  cannot 
single  out  his  propensity  or  reputation  for 
Ti<dating  some  particular  law. 

To  sustain  the  view  announced  by  tbe 
lumorable  trial  judge  would  lead  to  the  ad- 
mis^on  of  evidence  of  independent  crimes 
not  connected  with  the  one  for  which  a  de- 
fendant Is  on  trial  and  not  tending  to  es- 
tablish motive^  and  would,  In  effect,  amount 
to  trying  him  for  crimes  not  designated  in 
the  indictment  This  would  be  a  plain  vi- 
olation of  section  22.  art  2,  of  tbe  Constitu- 
tion. State  V.  Spray,  174  Mo.  569,  74  S.  W. 
846;  and  State  t.  Teeter,  239  Mo.  475,  144 
S.  W.  445.  It  is  contended  that  the  Kansas 
City  Court  of  Appeals,  in  the  case  of  State 
V.  OUpbant  128  Mo.  App.  262,  107  S.  W.  32, 
announced  a  different  rule;  but,  in  so  far 
as  the  doctrine  of  that  case  is  In  conflict 
with  this  decision,  it  is  overruled. 

[E]  There  was  throughout  the  trial  a  la- 
bored effort  by  the  assistant  prosecuting  at- 
torney to  prove  by  rumor  or  common  report 
that  defendant  bad  committed  the  crime 
against  nature  upon  a  woman  by  the  name 
of  Fromson,  who  was  alive  at  the  time  of 
the  trial  but  not  called  as  a  witness.  There 
was  also  an  effort  to  prove  by  the  same  class 
of  testimony  that  defendant  had  been  guilty 
of  the  spe^c  crime  of  adultery.  All  this 
was  improper.  Such  evidence,  in  addition 
to  being  an  effort  to  prove  Ind^ndent 
crimes  not  in  any  way  connected  with  tbe 
offoise  for  which  defendant  was  on  trial, 
was  a  plain  violation  of  that  part  of  the 
Constitution  which  ordains  that  a  defendant 
has  tbe  right  "to  meet  the  witnesses  against 
him  face  to  face."  No  one  could  meet  a 
mere  rumor  face  to  fftc&  The  only  en:^ 
tlon  to  this  mle  seems  to  be  in  the  case  of 
dying  dedaratiODS. 

These  observe tlons  are  made  to  point  the 
way  for  One  retrial  of  this  ease  in  accords 
anoe  with  the  Constitution  and  laws  of  the 
Btata^ 


[I]  ly.  OorroloraUoH  of  Proseentria^  In 
his  brief  appellant  omitaids  Oiat  the  trial 
court  erred  In  falling  to  Instruct  the  Jury 
that  tbe  prosecutrix  must  be  corroborated. 
This  Qpui  the  ttieory  that  she  consented  to 
the  commission  upon  her  of  the  crime  against 
nature,  if  such  crime  was  committed,  nils, 
point  is  ruled  against  aiveDant  because  not' 
spedflcally  assigned  in  his  motion  for  new 
triaL  State  t.  Oonway,  241  Mo.  271, 140  S. 
W.  441;  State  t.  Dockery,  248  Mo.  hic.  dt 
699,  147  S.  W.  976;  Stete  T.  Chlssdl,  245 
Mo.  loc.  dt  604^  065,  160  S.  W.  1066;  and 
State  T.  Horton,  247  Mo.  loc.  clt  663,  163 
S.  W.  1051. 

[7]  v.  Improper  Condwjt  of  Progetmtor. 
This  brings  us  to  the  alleged  Improper  con- 
duct of  the  asdstant  prosecuting  attomeyl 
■In  bis  atgoment  to  the  Jniy  tike  following 
occurred: 

"Is  he  the  kind  of  a  man  that  would  do 
It?  Did  be  come  In  here  with  a  clean  rec- 
ord, or  does  he  come  In  here  blackened,  as 
be  should  be?  A  man  who  lived  in  adultery 
on  Union  avenue. 

"Mr.  Gordon:  We  object  to  that  There 
is  no  evidence  of  that 

"Mr.  CuTtin:  I  say  that  Dr.  Mathis,  the 
Juvenile  officer,  told  you  what  kind  of  a  man 
be  was.  I  say  Fromson  told  you  what  kind 
of  a  man  he  was.  What  did  Fromson  base 
bis  opinion  uponT  Tbe  confession  of  bis 
wife,  who  was  then  the  daughter  of  tbia 
man. 

.  "Mr.  Gordon:  We  object  to  the  statement 
that  the  defendant  and  his  wife  lived  to 
adultery.  There  Is  no  evidence  to  that  ef- 
fect Save  onr  exception  to  the  failure  of 
the  court  to  rule  upon  It 

"Mr.  Curtln  (continuing):  Let  us  see  if 
this  man  got  this  girl's  confidence.  She  says 
she  was  worktog  to  her  brother's  store. 
This  defendant  was  working  there  with  her. 
He  made  love  to  her,  and  told  her  be  would 
marry  ber,  although  at  that  time  he  was 
llvtog  with  a  harlots 

"Mr.  Owen:  We  object  to  that  There  Is 
no  testimony — 

"Mr.  Curtln:  1  say  there  is,  and  I  object 
to  you  butting  to.  I  say  the  record  of  the 
Juvenile  court  shows  that  this  child  was  tok- 
en away  from  him  because  be  was  living 
with  this  woman  to  adultery — 

"The  Court:  His  general  reputation  was 
admitted;  but  tlie  other  was  withdrawn." 

The -record  does  not  show  that  defendant 
lived  to  adultery  with  his  wife,  whose  name 
was  Mary  Hull,  before  they  were  married. 
The  stoto  attempted  to  prove  the  charge  <tf 
adnltery  by  tbe  recwd  of  a  suit  to  tbe  Juve-  • 
nile  court,  to  which  suit  the  defendant  was 
not  a  party;  but  that  evld»ice  was  esdnd- 
ed.  Tbe  ddfoidant  denied  having  lived  to 
adultery,  axiA  totrodnced  a  marriage  record 
showing  that  be  was  lawfully  married  to  his 
vrife  (tbe  wMnan  referred  to  by  the  prose- 
cutor) abont  a  year  and  a  half  btf  ore  the 
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date  of  the  alleged  crime  apon  Belle  Shaffer. 

The  trial  courts  having  failed  to  rule  apon 
the  improper  remarks  of  the  prosecuting  at- 
torney In  regard  to  the  alleged  adTiltery,  he 
was  emboldened  to  go  still  further  out  of  the 
record  and  charged  defendant  with  Uvirv 
with  a  harlot  at  the  very  time  he  is  aocuted 
of  oommttttng  th(t  abominable  ortme  offtUnet 
nature.  There  Is  not  a  word  In  the  record 
showing  any  Improper  conduct  on  the  part 
of  Mrs.  W^lman  after  her  marriage  to  de- 
fmdant  in  August,  1011.  On  tiie  contrary, 
the  record  shows  ttiat  they  were  Urlng  in 
lawful  wedlock.  The  last  remark  bronght  a 
mild  criticism  from  the  trial  Judge;  but  no 
admonition  to  the  prosecutor  to  confine  bim- 
sdf  to  the  record.  'The  remarks  before  quot- 
ed were  not  warranted  by  the  evidence,  and 
were  highly  pr^udlctal  to  defendant 

[8,  >]  During  the  trial  of  the  case  the  as- 
sistant prosecutor,  over  defendant's  protest, 
several  times  denounced  defendant's  witness 
Ida  Sours  as  a  prostitute.  Her  r^>ntati(m 
was  not  then  In  issue,  and  there  was  not  the 
least  excuse  for  the  prosecutor's  vitriolic 
epithets.  After  Ida  Sours  testified,  and  her 
veracity  and  chastity  might  have  been  placed 
In  issue,  not  one  word  of  evidence  was  of- 
fered by  the  state  to  show  that  her  reputa- 
tion was  bad  in  any  respect  Tet,  notwith- 
standing there  was  no  evidence  to  throw  dis- 
credit OQ  her  testimony,  the  prosecutor,  in 
his  closing  argument  denounced  her  as  a 
woman  wholly  unworthy  of  belief,  and  again 
In^uated  that  she  was  a  prostitute.  It  Is 
true  that  these  latter  remarks  were  not  ob- 
jected to,  and  we  can  disregard  them  if  we 
choose ;  but  they  tend  to  establish  the  fact 
that  the  public  prosecutor  conducted  this 
case  without  any  r^ard  to  the  rules  of  law 
or  common  fairness.  Louie  Shaffer  testified 
that  be  caused  this  prosecution  to  be  Insti- 
tuted, and  stated  that  he  called  on  Ida  Sours, 
hoping  he  could  secure  her  evidence  for  llie 
state;  but  when  It  developed  that  her  evi- 
dence was  favorable  to  defendant  she  was 
at  once  denounced  as  wholly  unworthy  of  be- 
lief. We  regret  to  say  that  the  record  in 
this  case  and  In  the  case  of  State  v.  Brown, 
247  Mo.  71S,  153  S.  W.  1027,  tend  to  Indi- 
cate that  in  Jackson  coun^,  when  any  wit- 
ness refuses  to  testify  for  the  state,  be  or  she 
is  promptly  denounced  as  a  criminal  by  the 
public  prosecutors  of  that  county,  regardless 
of  whether  there  is  any  evidence  of  wrong- 
doing on  the  part  of  such  witness. 

[11,11]  If  the  defendant  had  been  duly 
convicted  of  the  crime  of  adultery,  and  the 
record  of  his  conviction  had  been  admitted 
in  evidence,  he  would  have  been  entitled  to 
an  instruction  to  the  effect  that  the  Jury 
could  only  consider  his  omvictton  as  tending 
to  discredit  bis  testimony  as  a  witness,  and 
not  as  tending  to  prove  blm  guilty  of  the 
crime  for  whldi  be  was  then  on  trial,  and 
the  public  prosecutor  could  not  legally  have 
referred  to  die  conviction  of  adultery  as  evi- 


dence ot  hts  guilt  of  tiie  crime  against  na- 
ture. State  V.  FfallUps,  233  Mo.  290,  loc.  dt. 
306,  136  8.  W.  4;  State  v.  Jones,  249  Mo.  SO, 
loc.  dt  98,  155  S.  W.  33 ;  Taylor  v.  State, 
60  Tex.  Gr.  B.  660.  100  S.  W.  898;  State 
V.  McNamara,  212  Mo.  ISO,  110  S.  W.  1097; 
and  12  Cyc.  p.  415.  Such  an  argument  would 
have  been  a  mere  Invitation  to  the  Jury  to  dis- 
r^rd  the  law.  Evidence  of  bad  ciharaeter 
on  the  part  of  defendant  was  not  evidence  of 
his  guilt  but  in  this  case  was  admitted  soldy 
to  Impeach  and  discredit  his  testimony  as  a 
witness.  When  he  does  not  testify  or  other- 
wise place  his  reputation  In  issue,  such  evi- 
dence cannot  be  admitted.  State  v.  Beckner* 
194  Mo.  281,  01  S.  W.  892,  3  L  B.  A.  (N. 
S.)  635.  Hie  prosecutor  should  never  be 
allowed  to  appeal  to  the  Jury  to  convict 
the  defendant  because  he  has  committed 
some  other  crime  not  in  any  way  connected 
with  the  one  for  which  he  is'  being  tried, 
or  because  his  repntatltui  Is  bad.  A  de- 
fendant who  testifies  in  his  own  behalf 
la  a  criminal  case  occupies  a  dual  rOle.  In 
oue  rdle  he  in  a  witness;  In  the  other  a  de- 
fendant State  V.  Beckner,  194  Mo.  281,  01 
S.  W.  892.  3  Ia  R.  A.  (N.  S.)  635;  and  State 
T.  Phillips,  233  Mo.  299, 135  S.  W.  4. 

The  defendant  Is  charged  with  a  loathsome 
crime;  but  the  courta  should,  neverthdesa, 
accord  him  a  fair  trial  according  to  the  Coo- 
sUtution  and  usages  of  law. 

Prosecutors  should  be  zealous  in  thdr 
efforts  to  enforce  the  criminal  laws;  but  this 
does  not  mean  that  they  are  either  requir- 
ed or  authorized  to  override  the  Constitntiini 
and  thus  become  lawbreakers  themselTes  in 
order  to  secure  convictions. 

For  the  misconduct  of  the  asslBtant  prose- 
cuting attorney  and  the  invalidity  of  the 
information,  the  Jn^^ent  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

WALKER,  J.,  otmcnra.  FABIS,  J.,  concurs 
In  all  of  opinion  except  paxasraph  1,  as  to 
which  he  is  dnUtante. 


HERSMAN  et  aL  v.  HEBSMAN. 

(Supreme  Court  of  Missouri,  Diviidon  No.  1. 
Dec.  6,  1913.) 

1.  SPEOinO  PSBVOBIIANCB  (|  121*)  —  OSAL 
CONTKACT  TO  COHVIT— SCFFICIXNCT  OF  BVI- 
DENCE. 

To  BUtborize  a  decree  for  gpedfie  perfono- 
ance  of  an  oral  contract  to  convey,  upon  proof 
of  paxt  perforoiauce,  the  cootract  to  coDvej 
must  be  shown  by  evidence  so  clear  and  con- 
viudag  as  to  leave  no  reasonaUe  doubt  of  its 
existence  and  terms. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Uig.  {{  387-396;  Dec.  Dig. 
I  121.«] 

2.  BpECinc  PaBFOBHANCK  a  61*)— OsAi.  Coir- 

TBACT— CONSIDEKATIOH. 

To  authorize  a  decree  of  specific  perform- 
aace  of  an  oral  contract  to  convey,  where  there 
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ha*  been  part  perfonnaace,  tbe  consideratioii 
of  tbe  contract  mast  have  been  fair. 

PEkU  Note.— For  other  caaea.  aee  Specific 
Performance,  Cent  IMc  H  168, 154;  Dec  Dig. 

8.  Spkoifio  PnroBXANCB  ({  42*)— Obal  Gon- 

TBAOT— -Past  PXSrOBUANOB. 

Acta  claimed  to  have  been  done  in  part 

Kerformance  of  an  oral  contract  to  convey  muat 
e  referable  cmlr  to  the  contract,  and  not  ex- 
plainable on  an;  other  theory  than  that  they 
were  done  in  part  perfonnaace  of  the  contract 
[E6.  Note.— For  other  casM,  aee  Specific 
Performance,  Cent  Dig.  U  124»  120, 188;  Dec 
Dig.  i  42.*] 

4.  Spxcitig  Pkbfobmancb  (S  121*>-'AonoiTB 

— SUFnCIBNOT  OF  BTIDENOB. 

EMdence,  in  a  suit  for  specific  performance 
of  an  oral  contract  to  convey,  not  to  show 
that  defendant  promised  to  convey  to  plaintiCE 
in  conaidentlon  of  services  to  he  rendered  by 
her  to  her  and  defendant's  parents. 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Oent  XMff.  H  887-^95;  Dee.  JHg.  S 
121.»] 

6.  Afpkai.  and  Ebbob  a  1012*)— ^"Dxnas— 

C0NC1.UBIVBNX8S. 

Where  the  trial  jadge  dedded  the  case  on 
a  transcript  taken  before  another  judge  and 
on  depositions,  and  the  only  witness  who  tes- 
tified orally  did  not  testis  as  to  tbe  contract 
relied  on,  and  none  of  the  witnesses  resided 
in  the  circuit  over  which  the  trial  judge  pre- 
sided, he  conld  not  be  presnmed  to  be  in  a  po- 
rition  to  more  advantageonsly  weigh  the  evi- 
dence than  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  3990-3992;  Dec.  Dig.  8 
1012.^] 

Appeal  from  Circuit  Conrt,  Maoon  County ; 
Nat  M.  Sbelton,  Judge. 

Action  by  Belle  Hersman  and  anotber 
against  Stranther  Q.  Heramao.  From  a  judg- 
ment for  plalntUfs,  defendant  appeals.  Re- 
versed. 

B.  W.  Beeson^  of  Red  Oak,  Iowa,  and  Guth- 
rie ft  Franklin,  of  Maoon,  for  appeUant  A. 
W.  HulUiu,  ot  lAnneoB,  and  F.  B.  Ltndqnlst, 
of  Kansaa  Ci^,  fOr  veqwiideiits. 

BlfAIB,  O.  Defendant  is  a  brothw  of  tbe 
plainUffB,  and  appeals  from  a  Judgment  of 
tbe  circuit  court  of  Macon  county,  devesting 
bim  ct  the  title  to  a  certain  bouse  and  lot 
in  Bxookfleld,  Mo.,  and  resting  it  In  plains 
tiff  Belle  Horsman.  Tba  ortginat  petition 
was  filed  August  16, 1907,  in  tbe  circuit  court 
of  Linn  county,  whence  the  cause  was  taken 
to  Macon  county  by  diange  of  yeuue,  where 
it  was  beard  in  1908  by  a  special  Judge.  Tbe 
cause  was  taken  under  advisement,  and  at 
the  Soitember  term,  1908,  the  objection  be- 
ing made  that  tbe  special  Ju^'s  power  ^d- 
ed  with  the  term  at  which  he  beard  Qie 
case,  it  was  resubmitted  by  agreement,  to 
the  regular  Judge  of  the  drcnlt,  Hon.  Nat  M. 
Shelton,  on  tbe  transcript  of  the  evidence 
previously  taken  and  some  additional  deposl- 
tlons  and  the  oral  testimony  of  one  addition* 
al  witnesa 

The  amended  petition  on  which  the  case 
was  finally  submitted  was  filed  by  leave,  and 


to  conform  to  the  proof  after  tbe  evidence 
bad  been  beard  by  tbe  apodal  judge,  and 
before  the  case  was  finally  submitted  to  tbe 
regular  judge. 

Plaintiffs'  amended  petition,  in  substance, 
allied  that  on  the  IStb  day  of  August,  1898, 
plaintiffB  were  the  owners  in  fee  of  a  cer- 
tain lot  of  ground  In  the  dty  of  Brookfleld, 
linn  county.  Mo.  That  while  tbe  tittle  to 
said  real  estate  was  taken  In  the  names  of 
plaintiffs,  $1,000  of  the  purchase  price  there- 
ot,  which  was  $1,600,  was  contributed  by 
their  mother,  Mrs.  Mary  Hersman,  and  the 
remainder,  |600,  by  the  plaintiffs,  each  pay- 
ing $300,  and  that  in  foct,  plaintiflB  held 
said  property  in  trust  ft>r  the  use  and  benefit 
of  their  mother.  That  on  tbe  29th  day  of 
May,  1809,  plalntlfl  Belle  Hersman  conveyed 
by  warranty  deed  her  interest  In  said  real 
estate  to  ber  sister  and  coplaintlff,  Mrs.  Kit- 
tle M.  Edwards,  and  that  while  said  deed 
recites  a  consideration  of  $2,000,  In  truth 
and  in  fact,  the  only  consideration  therefor 
was  an  agreement  between  them  that  Mrs. 
Edwards  should  take  care  of  their  father 
and  mother,  Michael  M.  and  Mrs.  Mary  Her»> 
man,  and  said  Belle  Hersman,  during  the 
remainder  of  their  respective  lives,  all  ot 
which  facts  the  defendant  well  knew.  That 
on  the  9th  day  of  May,  1901,  said  Kittle  M. 
Edwards  and  ber  busband,  J.  B.  Bdwards, 
by  warranty  deed,  conveyed  said  real  estate 
to  tbe  defendant  and  that  while  the  deed 
recites  a  consideration  of  $2,000,  "the  only 
cash  consideration  therefor  was  the  sum  of 
$S00,  about  $400  of  which  had  theretofore 
been  paid  out  by  said  Kittle  M.  Edwards 
for  repairs  on  the  buildings  and  improve- 
ments situated  on  said  premises,  and  the 
further  stipulation  and  agreement  tbat  said 
defendant  would  well  and  truly  care  for  said 
Michael  M.  Hersman  and  Blrs.  Mary  Hers- 
man and  the  plaintiff  Belle  Hersman,  sup- 
port tbem,  and  let  them  occni^^  said  proper- 
ty as  long  as  tliey  should  Uve,  and  Uiat, 
In  consideration  of  tbe  services  to  be  render- 
ed by  said  Belle  Hownan,  as  beitfnafter 
stated,  said  defendant  would  convey  to  or 
cause  to  be  vnted  In  said  plaintiff,  B^ 
Hersman,  Oie  title  to  said  zeal  estate  and 
premises  at  tbe  death  of  said  BOchael  M. 
Hersman  and  Mary  Hersman.  and  plaln- 
tifCs  aver  that  ttie  defratdant  acquired  said 
property  as  aforesaid  in  trust  for  tbe  use 
and  benefit  of  said  Michael  M.  Hersman  and 
Mary  Hersman  and  the  plaintiff  Belle  Hers- 
man, and  to  furnish  support  for  them  during 
their  natural  nves."  That  said  Midiael  M. 

Hersman,  on  the    day  of  February, 

1003,  departed  this  life  at  tbe  dty  of  Brook- 
fleld. 'niat  at  the  time  of  tbe  making  and 
delivery  of  said  deed  to  tbe  defendant  said 
Mary  hersman,  mother  of  plaintiffs  and 
defendant,  was  suffering  with  nervous  pros- 
tration, stunach  trouble,  and  other  ailments, 
and  remained  sick  and  under  tbe  care  of 
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physicians  from  said  time  np  to  the  time  of 
her  death  on  the  10th  day  of  June,  1907. 
That  from  the  29th  day  of  May,  1901,  np  to 
the  10th  day  of  June,  1907,  defendant  con- 
tributed about  $26  a  month  towards  the  sup- 
port of  said  Mary  Hersman  and  Belle  Hers- 
man,  and  permitted  them  to  use  and  occupy 
said  premises,  and  that,  at  the  time  of  the 
aforesaid  conveyance  of  the  property  to  de- 
fendant by  plaintiff  Kittle  M.  Edwards  and 
her  husband.  It  was  agreed  by  and  between 
plaintiff  Belle  Hersman  and  the  defendant 
that  she,  the  said  Belle,  "would  nurse,  care 
for,  and  wait  upon  said  Michael  M.  Hersman 
and  Mary  Hetsman  while  they  lived,  the  de- 
fendant  providing  the  maintenance  for  them, 
and  for  which  defendant  would  make  no 
ctuirge,  and  at  the  death  of  said  Michael  M. 
Hersman  and  Mary  Hersman  said  property 
should  belong  to  and  be  vested  in  said  plaln- 
titC,  BeUe  Hersman;  and  that  said  plaintiff 
folthfiiily  fulflUed  her  said  agreement,  and  In 
all  respects  dlschai^ed  her  said  undertaking 
and  the  duties  she  assumed."  That  the  defend- 
ant, wholly  disregarding  bis  undertaking  In 
tiie  premises,  subsequent  to  the  death  of 
said  Michael  M.  Heranan  and  Mary  Hers- 
man, and  on  the  6th  day  of  October,  1907, 
made  a  voluntary  conveyance  of  said  real 
estate  to  his  aon-ln-law,  J.  U  MUler,  for  the 
imrpose  of  defrandlns  the  said  Belle,  and 
depriving  her  of  any  redress  In  the  premises, 
and  has  refused  and  still  rinses  to  make 
her  any  compensation  whatsoever.  That  de- 
fendant did  not  care  for  aald  Mary  Hersman 
nor  provide  for  her  any  nnrslng,  except  by 
said  Belle  Hersman,  by  reftson  whereof  the 
said  Belle  was  compelled  to  and  did  watch 
over,  care  for,  and  nurse  the  said  Mary 
Hersman,  day  and  night  during  all  of  said 
time  and  up  to  the  time  of  her  death,  l^at, 
since  the  death  of  said  Mary  Hersman,  said 
defendant  has  wholly  failed  and  refused  to 
In  any  way  provide  for  said  Belle  Hersman, 
except  permitting  her  to  reside  In  and  oc- 
cupy the  said  premises.  That  the  reasonable 
value  of  the  services  so  rendered  by  said 
Belle  Hersman  from  said  29th  day  of  May, 
1901,  np  to  the  time  of  the  death  of  said 
Mary  Hersman,  June  10,  1907,  a  period  of 
2,201  days,  Is  $2,201,  and  that  defendant 
ia  indebted  to  the  said  Belle  for  said  sum. 
That  plaintiff  Klttie  M.  Edwards  says  she 
clnlTHfl  no  Interest  in  the-  amount  so  claimed, 
but  Joins  in  the  petition  In  order  that  right, 
equity,  and  Justice  may  be  done  between  said 
Belle  Hersman  and  the  defendant  That  In 
equity  and  Justice,  said  sum  of  $2,201,  or 
such  part  thereof  as  does  not  exceed  the 
value  of  said  property,  should  be  adjudged 
and  decreed  to  be  a  lien  on  the  aforesaid 
real  estate  for  the  amount  so  due,  and  said 
property  sold  to  satisfy  said  lieu.  The 
prayer  of  the  petition  is,  "that  said  Belle 
Hersman  have  and  recover  of  and  from  the 
defendant  the  said  sum  of  $2,201;  that  said 
amount  be  adjudged  and  decreed  order 


of  thla  court  to  be  a  li«i  upon  said  above- 
described  real  estate;  that  said  real  estate 
be  sold  to  satisfy  said  lien,  and  that  the 
court  may  make  such  other  and  further  ot- 
ders,  Judgments,  and  decrees  in  the  premises 
as  may  seem  Just" 

Defendant's  answer  to  the  amended  peti- 
tion was  a  general  denial. 

In  addition  to  vesting  the  tttie  in  plaintiff 
Belle  Hersman,  the  court  found  against  her 
demand  for  a  money  Judgm^t,  and  found 
that  plaintiff  Klttie  M.  Ddwards  had  no  In- 
terest In  the  matter. 

Michael  M.  and  Mary  Hersman,  the  parents 
of  the  parties  hereto  and  six  other  living 
children,  formerly  lived  In  Illinois,  where 
Mrs.  Hersman  owned  a  cottage  which  she 
sold  in  1898,  and  $1,000  of  the  proceeds,  to- 
gether with  $600,  furnished  in  equal  parts  by 
plaintiffs,  was  invested  In  the  property  in 
suit,  plaintiffs  taking  the  titie  In  their  names, 
with  the  understanding  that  they  were  to 
care  for  their  aged  parents  while  they  lived. 
In  October,  1898,  plaintiffs  and  their  parents 
and  the  husband  of  plaintiff  Klttie  H.  Ed- 
wards moved  to  the  premises  now  involved, 
and  lived  there  together,  the  support  of  this 
ftunily  devolving  largely  upon  Mr.  and  Mrs. 
Edwards.  On  May  29,  1899,  BeUe  Hersman, 
by  general  warranty  deed,  conveyed  her 
interest  In  the  property  to  her  coplaintlff, 
Mrs.  Edwards,  the  real  consideration  for 
the  conveyance  being,  according  to  plaintiffs, 
the  promise  of  Mrs.  Edwards  that  she  would 
thereafter  provide  for  and  support  the  par- 
ents and  Belle  during  their  lifetime.  The 
deed  recited  a  consideration  of  $360,  but 
the  testimony  of  plaintiffs  Is  that  no  money 
passed.  PlalntUTs'  mother  was  present  at  the 
time  the  two  sisters  entered  Into  the  agree- 
ment, pursuant  to  which  Belle  Hersman  ctm- 
veyed  to  Mrs.  Edwards,  and  assented  thereto. 
About  a  year  after  this  transaction,  the  paT> 
ents  became  dissatisded  with  the  manner  in 
which  the  title  to  the  property  was  held,  and 
Mrs.  Hersman  eqtiessed  a  desire  to  have  the 
property  conv^ed  to  her.  The  evidence  Indi- 
cates this  dissatisfaction  was  largely  the  re- 
sult of  interference  on  the  part  of  other  mem- 
bers of  tiie  Herman  family,  who  made  occa- 
sional Tlsita  to  the  old  people.  There  was  cor- 
respondence between  various  members  of  the 
family,  and  complaints  were  made  that  the 
parents  were  being  mistreated.  There  is  no 
evidence  that  such  was  the  fact  A  letter 
written  by  defendant  to  BeUe  Hersman,  aft- 
er the  dissatisfaction  axoee^  contained  the 
following:  "I  reoelTed  your  letter  a  few  days 
ago ;  glad  to  hear  from  you  and  to  hear  that 
everything  Is  going  to  be  fixed  np  so  that  It 
will  be  satisfactory  to  all  concerned,  as  X 
know  everything  In  the  end  will  be  for  yon 
and  Kate.  I  was  sorry  that  Kate  felt  as  she 
did  over  It,  as  there  was  no  one  that  wanted 
to  take  anything  away  from  her.  •  *  • 
Now,  Belle,  If  Kate  will  deed  the  place  to  me, 
and  yon  folks  want  to  stay  ther^  it  will  be 
perfectly  satisfactory  to  as  boyi;  the  only 
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thlngr  we  want  Is  for  im  and  ma  to  lire  tbe 
rest  of  tbeir  days  In  peace  and  qul^  and  to 
have  what  they  need." 

By  reason  of  the  dissatisfaction  allnded  to, 
Mrs.  Edwards,  with  her  buqband,  had  a  deed 
prepared  In  May,  1901,  for  the  purpose  of 
conveying  the  property  to  the  mother,  Mrs. 
Hersman;  bat  before  It  was  executed,  de- 
fendant, by  letter  mailed  to  another  sister, 
Mrs.  B.  Young,  offered  to  pay  Mrs.  Edwards 
$500  for  the  property,  or  Cor  Mrs.  Edwards' 
Interest  therein,  the  letter  containing  defend- 
ant's check  for  said  sum.  Defendant  and  his 
letter  arrived  In  Brookfleld  simultaneously, 
and  the  same  day,  May  29,  1901,  Kittle  M. 
Edwards  and  her  husband,  J.  B.  Edwards, 
executed  a  deed  conveying  the  property  to 
defendant,  and  the  latter  delivered  his  check 
for  $500  to  Mrs.  Edwards.  Mrs.  Ddwards 
testified  that  prior  to  this  transaction  she 
had  paid  out  about  $400  for  Improvements 
and  repairs  on  the  property. 

With  respect  to  what  defendant  said  in 
conversations  concerning  the  conveyance  by 
Elttie  M.  Edwards  to  him,  plaintiff  Belle 
Hersman.  testified  that  previously  a  deed 
from  Mrs.  Edwards  and  husband  to  Mrs. 
Uary  H.  Hersman,  the  mother,  had  been 
prepared,  but  It  was  not  executed ;  that 
**brother  Strauther  said  he  would  not  take 
it  that  way;  that  he  did  not  want  to,  and  if 
we  would  make  it  In  his  name  he  would  pro- 
vide for  them  (the  parents)  aM  long  as  they 
Uved,  and  at  their  death,  when  they  were 
through  with  it,  it  should  be  mine,"  f.  e., 
Belle  Hersman's.  The  witness  continned: 
"After  that  talk,  the  deed  was  made  and  sign- 
ed over  to  brother  Stranther.  I  don't  think  I 
know  who  wrote  the  deed ;  no,  I  cannot  say. 
Brother  Strauther  told  me  that  he  would  see 
that  I  was  provided  for.  I  should  have  pro- 
visions. I  had  nothing  to  live  on.  I  had 
nothing  to  buy  anything  for  my  father  and 
mother,  nothing."  On  cross-examination  she 
testified  that  after  defendant  came  to  Brook- 
fleld he  secured  the  $500  he  had  previously 
sent,  "and  the  deed  was  made  and  settled, 
and  my  brother  (defendant)  came  to  the 
room  where  mother  and  my  sister,  Mra.  Od- 
wards,  and  Mrs.  Durham  and  I  (were)  and  he 
Bald  "Now,  Ma,  it  is  all  fixed  just  as  long  as 
yon  live.  I  take  it  In  my  name  to  save  it 
for  Belle  there,  none  of  the  rest  will  get 
any.'  That  is  Just  the  conTarsation,  and  I 
think  we  can  prove  that" 

Regarding  the  same  conversation,  Mrs.  Kit- 
tle M.  Edwards  testified  that  after  defendant 
reached  Brookfleld,  May  29,  1901,  and  se- 
cured the  check  previously  alluded  to,  he 
had  the  deed  prepared  to  himself  as  grantee, 
and  "he  had  the  justice  of  the  peace  bring  it 
to  the  house  and  be  gave  us  the  money,  and 
we  signed  the  deed.  My  brother,  the  defend- 
ant, gave  us  the  $500.  Yes,  he  turned  to 
mother  and  says:  *I  am  going  to  put  this 
property  in  my  name  so  when  you  and  pa 
die  we  can  save  It  for  Belle.  What  X  do  for 
joa  I  wont  nothlns  in  return  for  wbat  I  do 


for  my  pai^nts  ;*  and  then  moQier  says  *who 
will  take  care  of  us?'  and  ho  says.  'I  expect 
Belle  to  do  so.'  Sister  Belle  was  with  us  at 
the  time."  This  conversation  was  on  the  29th 
day  of  May,  1901,  the  day  the  deed  was  exe- 
cuted. The  deed  had  been  made  then  and 
there.  She  further  testified  defendant  told 
her  "he  would  not  put  up  any  money  on  the 
property  unless  It  was  in  his  name  so  he 
could  save  the  property  for  Belle." 

Mr.  J.  B.  Edwards,  husband  of  plaintiff 
Kittle  M.  Edwards,  testified  that  after  the 
deed  was  made,  and,  he  thought,  on  the  same 
day,  either  he  or  his  wife  asked  who  "wag 
goiiig  to  look  after  the  folks,"  and  defendant 
said  "BeUe  will  do  that" 

Mrs.  Butllff  testified  that,  some  time  In  the 
spring  of  190S,  she  heard  Mrs.  Mary  Hersman 
say  to  defendant  that  "she  felt  sorry  for  Belle, 
and  she  was  sorry  she  was  causing  her  so 
much  trouble ;"  that  defendant  told  her  "not 
to  let  that  worry  her,  he  would  see  that  Miss 
BeUe  was  cared  for."  This,  the  witness  said, 
was  a  fragment  of  a  conversation,  the  n< 
mainder  of  which  she  did  not  hear. 

Mrs.  Durham,  a  grandnlece  of  the  parties 
hereto,  testified  that,  on  the  day  the  deed  was 
made,  she  heard  defendant  say  to  his  mother: 
"The  reason  I  want  the  deed  to  be  made  in 
my  name  was  so  none  of  the  rest  of  the  chil- 
dren would  come  in  for  anything  at  yours 
and  father's  death  *  *  *  at  yours  and 
father's  death  the  home  shall  go  to  Belle. 
•  ♦  *  I  don't  want  anything  for  what  I 
do  for  you."  Witness  said  plaintiffs  were 
present  at  the  time  this  was  said. 

It  is  clear  that  defendant  agreed  to  furnish 
$26  per  month  toward  the  support  of  his  par- 
ents and  sister  Belle,  and  the  evidence  shows 
he  furnished  this  much  or  more  each  month 
after  the  deed  was  delivered  to  him,  and,  in 
addition,  occa^onally  paid  bills  for  fuel,  med- 
ical attention,  etc.,  amounting  to  a  cooEdder- 
able  sum,  and  also  paid  the  taxes  and  his  fa- 
ther's funeral  expenses.  Plaintiff  Belle  Hers- 
man lived  with  the  father  and  mother  until 
their  deaths  in  1903  and  1907,  respectively, 
and  took  constant  care  of  them.  They  were 
anite  old  and  required  much  attention.  The 
only  means  she  and  they  had  during  the  six 
years  from  May  29,  1901,  to  June  10,  1907, 
when  the  mother  died,  was  the  money  de- 
fendant furnished.  The  total  amount  defend- 
ant furnished  was  about  $2,500  or  $2,600. 

It  conclusively  appears  that,  on  the  day 
the  deed  to  defendant  was  executed,  the 
Hersmans  and  Edwardses  moved  out  of  the 
property  In  suit,  going  to  a  house  occupied 
by  a  sister  of  the  parties  hereto,  Mrs.  Young. 
Plaintiffs  say  the  purpose  of  the  removal 
was  that  Mrs.  Young  might  aid'  In  caring  for 
the  parents  until  plaintiff  Belle,  who  was  in 
poor  physical  condition,  might  recover  her 
strength.  The  father,  Michael  Hersman,  was 
dissatisfied  at  Mrs.  Young's  and  defendant 
was  notified,  and  consented  to  the  return  of 
his  parents  and  sister  Belle  to  the  property 
in  suit  Thereafter  they  occupied  it  until  Oie 
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mother,  the  snrrlylng  parent,  died  In  Jane, 
1007.  Belle  Hersman  testified  that  on  the 
day  of  the  mother's  funeral  she  said  to  de- 
fendant, "Now,  what  are  yon  going  to  do. 
I  am  left  here  all  alone  and  nothing  to  do 
on;"  and  that  defendant  replied,  "I  will  tell 
you,  Belle,  I  am  going  to  sell  this  home :"  at 
which  witness  says  she  fainted. 

Plaintiffs  instituted  this  suit  August  16, 
1907. 

Defendant  tesUfled  he  understood  his 
mother  had  an  interest  in  the  property,  hav- 
ing invested  $1,000  in  it,  and  that  the  rea- 
son the  deed  was  made  to  hlra  was  that  there 
was  a  Jndgm^t  against  his  father  and 
mother  and  aister  Belle;  that  the  under- 
standing was  he  was  to  sell  the  property  and 
use  the  proceeds  for  the  support  of  his  par- 
ents, and  that  this  was  the  reason  they  re- 
moved to  Mrs.  Young's  home  when  the  deed 
was  executed  to  him;  that  he  sent  925  per 
month  to  them  after  the  deed  was  made,  and, 
after  his  father's  funeral,  Ms  mother  asked 
him  if  he  would  continue  these  remittances. 
He  saya  he  told  her  be  would,  and  she  then 
said  that,  if  he  did  so,  any  Interest  she  bad 
in  the  property  should  be  his  at  her  death, 
and  Belle  Hersman  then  said,  "Strauther, 
if  you  will  do  that  I  will  stay  here  and  take 
care  of  mother;"  and  the  mother  th«i  told 
Belle  she,  in  that  case,  should  have  the  per- 
sonal properly.  The  plaintUfs*  evidence 
shows  Belle  Hersman  has  the  personalty. 
Defendant  says  his  sister  Belle  never  made 
any  claim  for  services  during  the  years  after 
1901,  though  be  saw  her  a  number  of  times, 
and  the  first  he  heard  of  such  a  claim  was 
when  he  received  a  copy  of  the  notice  by 
publication  In  this  salt  Defendant  denied 
the  conversation  attributed  to  him,  and  testi- 
fied that  the  only  agreement  be  made  was 
the  one  made  at  the  time  of  Us  tether's 
death. 

With  respect  to  material  parts  of  the  con- 
versation with  the  mother  and  Belle,  which 
defendant  detailed,  he  Is  corroborated  by  a 
brother,  John  Hersman,  and  is  fully  corrob- 
orated by  another  brother,  Joseph  Hersman. 
Laura  Selbert,  another  sister,  corroborates 
defendant  as  to  the  same  conversation,  and 
further  testifies  she  heard  her  mother  say, 
in  1907,  she  would  "die  easier  If  Strauth 
would  promise  to  take  care  of  Belle,"  but, 
she  added,  defendant  "never  promised."  She 
says  tJie  understanding  was  that  Belle  Hers- 
man should,  after  the  motber'a  death,  live 
with  ifrs.  Edwards. 

After  this  salt  was  instituted  and  Us  pen- 
dens fi]ed,  defendant  executed  a  deed  to 
his  son-in-law,  in  consideration  of  a  cash 
payment  of  $500  and  notes  for  a  balance  of 
$2,000. 

There  Is  no  direct  evidence  defendant  knew 
of  any  agreement  between  plalntlfls  and  their 
mother,  made  in  consideration  of  the  trans- 
fer by  Belle  Hersman  to  Klttie  M.  Edwards, 
and  no  evidence  he  knew  plaintifCs  had  con- 
tributed anything  to  the  purchase  o£  fhe 


property.  He  denies  any  knowledge  of  either 
matter.  He  knew,  however,  that  his  mother 
had  paid  $1,000  of  the  purchase  price.  He 
says  he  did  not  convey  to  his  son-in-law  In 
order  to  put  the  property  beyond  the  reach 
of  Belle  Hersman,  but  did  so  as  a  part  of 
his  plan,  then  b^ng  worked  out,  to  get  his 
affairs  in  shape  for  easy  settlement  In  case 
of  his  death,  his  health  being  poor. 

Counsel  for  defendant  contend  the  decree 
is  not  warranted  by  the  evidence^ 

So  far  as  the  principal  issue  presented  U 
concerned,  it  is  unnecessary  to  follow  counsel 
through  the  controversy  concerning  the  ques- 
tion whether  the  property  was  impressed 
with  a  trust  This  Is  true  because  the  decree 
vests  the  entire  title  in  Belle  Hersman;  and 
whether  defendant  took  title  under  the  Ed- 
wards' deed  In  bis  own  right  or  as  trustee, 
there  being  no  pretense  of  any  conveyance  or 
devise  to  Belle,  the  only  thing  suggested  by 
either  pleadings  or  evidence,  which  it  could 
be  contended  justifies  the  decree,  is  the  agree- 
ment the  petition  alleges  was  made,  whereby 
Belle  Hersman  was  to  care  for  her  father 
and  mother  during  their  lives  in  considera- 
tion of  the  conveyance  of  the  property  to  her 
after  they  died.  In  view  of  the  tact  that  the 
agreement  Is  alleged  to  have  been  made  be- 
tween Belle  Hersman  and  defendant,  and  the 
fact  that  It  Is  not  alleged  Mary  Hersman, 
the  mothw,  was  a  party  thereto,  it  well 
might  be  said  that  the  question  as  to  defend- 
ant's trusteeship  for  his  mother  is  eliminated 
by  the  petition  Itself,  In  so  far  as  It  could 
affect  the  question  as  to  the  sufficiency  of  the 
eridence  to  support  the  decree  rendered- 
The  character  of  the  evidence  Is  such,  how- 
ever, that  tills  phase  of  the  matter  need  not 
be  further  discussed  In  connection  with  the 
particular  question  now  under  conslderatioD. 

The  decree  Is  one  for  the  ^>eciftc  perform- 
ance of  an  alleged  oral  agreement,  and  the 
evidence  must  be  examined  In  the  light  of  the 
principles  applicable  in  such  circumstances. 
These  principles  frequently  have  been  for- 
mulated by  this  court  (CoUins  t.  Harrell,  219 
Mo.  301,  118  S.  W.  432  et  seq. ;  Forrister  v. 
SulUvan,  231  Mo.  loc.  dt  373,  132  S.  W.  722 
et  seq.;  Walker  r.  Bohannan,  243  Mo.  loc 
dt  185,  147  8.  W.  1024  et  seq.;  OUver  t. 
Johnson,  238  Mo.  loc.  dt.  378, 142  S.  W.  274). 
and  it  is  unnecessary  to  indulge  In  a  re- 
capitulation of  them. 

[I-S]  The  particular  rules  to  be  kept  In 
mind.  In  examining  the  evidence,  are  that  the 
contract  pleaded  la  the  one  which  must  be 
proved;  that  the  contract  pleaded  and  proved 
must  be  clear  and  certain  in  Its  terms,  and 
must  (in  this  case)  be  one  for  the  conveyance 
of  the  property  involved;  that  the  evidence 
of  the  making  of  the  contract  contended  for 
must  be  so  clear,  cogent,  and  convincing  aa 
to  leave  no  reasonable  doubt  on  that  head; 
and  that  the  consideration  must  be  fair,  and 
the  acts  done  In  alleged  performance  of  the 
contract  hy  the  plaintiff  most  be  retoaUe 
eolely  to  the  contract,  and  explicable  on  do 
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other  reasonable  theory*  Tbew  principles 
have  been  approved  so  frequently  and  re- 
cently and  the  danger  of  roles  leas  exacting 
has  toen  so  often  pointed  oat  that  any  dls- 
cossion  of  them  would  serve  no  nsefol  pur- 
pose. Measnred  by  this  standard,  the  evi- 
dence in  this  case  does  not  Justify  the  de- 
cree rendered. 

[4]  In  the  first  place,  the  evidence  does  not 
ahow  that  defendant  ever  made  any  promise 
to  convey  to  plaintiff  Belle  Hersman,  upon 
consideration  of  services  to  be  rendered  the 
parents  by  her.  The  most  that  appears  la 
that,  when  asked  who  would  "look  after  the 
parents,  defendant  said  he  "expected  Belle 
to  do  that"  "After  the  deed  was  made  and 
signed,"  according  to  plaintiff  herself,  de- 
fendant told  her  "he  would  see  that  she  was 
provided  for."  In  explanation  of  this  state- 
ment plaintiff  says:  "I  had  nothing  to  live 
on.  I  had  nothing  to  buy  anything  for  my 
father  and  mother,  nothing."  No  witness 
testifies  to  any  promise  by  defendant  to  con- 
vey to  plaintiff  Belle,  on  condition  that  she 
care  for  the  father  and  mother.  Certainly 
a  simple  announcement  by  defttidant,  after 
the  execution  of  the  deed  to  him,  that  he 
would  "save  the  property  for  Belle"  could 
not  warrant  the  decree  rraideied.  Besides, 
there  is  other  evidence  tending  to  prove  that 
no  contract  was  made. 

The  fact  that  the  witnesses  for  plaintiff 
disagree  somewhat  as  to  what  was  said,  and 
somewhat  as  to  the  perstms  present  when  the 
conversations  relied  upon  are  said  to  have  oc- 
curred, must  be  considered.  Farther,  the 
fact  that,  on  the  very  day  that  l£r.  and  Mrs. 
Edwards  executed  their  deed  to  defendant, 
plaintiff  Belle  and  the  parents  moved  out  of 
the  property,  and  deemed  it  necessary  to 
notliy  defendant  and  procure  his  consent  to 
return  thereto,  after  Michael  Hersman  com- 
plained he  dtd  not  want  to  leave  the  old 
home,  is  of  much  significance  and  tends 
strongly  to  support  defendant's  statement 
that  the  real  agreement  was  that  he  was  to 
eell  the  property  and  use  the  proceeds  for 
the  BDppoit  of  the  old  people.  In  addition, 
the  contract  pleaded  is  rather  a  singular  one. 
By  it,  defendant  was  to  receive  nothing  for 
the  $500  he  paid  Mis.  Edwards,  nothing  for 
the  support  he  was  to  furnish  his  parents 
and  Belle  Hersman,  but  the  latter  were  to 
occupy  the  property  until  the  parents  died, 
and  then  Belle  was  to  get  the  property  itself, 
and  thereafter  defendant  was  to  support 
Belle  as  long  as  she  lived.  No  comment  on 
this  Is  necessary  to  make  clear  the  remark- 
able character  of  the  contract  contended  for. 
The  letter  defendant  wrote  Belle  was  written 
in  July,  1900,  nearly  a  year  before  the  Ed- 
wards deed  was  executed,  and  Its  Importance 
in  the  case  is  very  alight  It  is  also  to  be 
noted  that,  mea  if  the  property  is  worth  all 
plaintiffs  say  It  is,  defendant's  contributions 
to  the  support  of  the  parents  and  his  sister 
amount  to  a  sum  far  In  excess  of  that  value. 


Defendant's  testimony  concerning  the 
agreement  with  his  mother,  made  after  his 
father's  death  in  1808,  to  the  effect  that,  if 
he  would  continue  to  remit  |85  per  month, 
the  property  should  be  his,  is  corroborated 
by  that  of  two  brothers  and  a  sister,  and, 
In  view  of  all  the  evidence,  better  seems  to 
explain  the  acts  of  the  parties  concerned. 

The  conveyance  by  defendant  to  his  son- 
in-law,  even  if  made  to  defeat  the  claim  of 
plaintiff  after  the  suit  was  filed  cannot  sup- 
ply a  lack  of  evidence  of  the  contract  pleaded. 

[I]  The  learned  trial  Judge  did  not,  In 
this  case,  have  the  witnesses  before  Mm,  but 
decided  it  on  a  transcript  of  the  evidence  tak- 
en before  another  judge,  and  upon  deposi- 
tions. The  one  witness  who  testified  orally 
was  not  called  to  prove  the  contract  relied 
upon.  Neither  were  the  witnesses  residents 
of  the  county  in  which  the  case  was  decided 
nor  of  the  circuit  over  which  the  trial  judge 
presided,  and  consequently  he  cannot  be  pre- 
sumed to  have  had  them  before  him  in  other 
cases  and  to  be  thereby  in  a  more  advanta- 
geous position  to  weigh  their  evidence  (an 
Idea  sometimes  advanced)  than  is  this  court 

Tested  by  the  standard  fixed  by  the  prin- 
ciples stated,  the  evidence  of  the  agreement 
pleaded  is  insufficient,  and  the  decree  cannot 
stand.  Under  the  pleadings  and  evidence 
there  can  be  no  recovery,  and  the  Judgment 
Is  reversed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  c.,  is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur.  BOND,  J^  In 
the  result 


STATE  V.  SHAFFER. 

(Supreme'  Court  of  Hissonri,  Division  Na  2. 
Dee.  9,  1»18.) 

1.  OannwAi,  Law  (|  134*)— Ohanok  ot  Vbh- 
UB— Pboobkoikgs  on  uonoK  —  Anuissxon 

OF  BVIUENCB. 

On  a  motion  to  change  the  venae,  in  a 
prosecution  for  grand  larceny  by  bog  theft  on 
the  ground  oi  prejudice  against  accused,  evi- 
dence that  more  than  20  years  ago,  when  ac- 
cused was  only  6  or  6  years  of  age,  hie  broth- 
er and  three  cousins  were  charged  with  a  no- 
torioos  murder  in  the  county  was  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  243,  281,  Dec  Dig.  f 
134.*] 

2.  Chiminai.  Law  (||  121,  U50*)  —  Charge 
OF  Venue— Locai.  Prejudice. 

The  granting  of  a  change  of  venue  for 
local  prejudice  against  accused  is  within  the 
Bound  discretion  of  the  trial  court  and  its  ac- 
tion will  not  be  disturbed  in  absence  of  a 
palpable  violation  of  such  discretioQ. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  241,  8044;   Dec  Dig. 
121,  1150.*] 
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8.  Criminal  Law  (|  121*)— Vehub— Motion 

FOB  ChANOS— SumOZBNOT  OF  BTZDEKCB— 

LooAX.  Pbsjcoioe. 

Bridencfl  on  a  motion  for  change  of  renne, 
in  a  prosecation  for  grand  larceny,  on  the 
groand  of  local  prejadice  held  not  to  show  an 
KDnse  of  discretion  in  denying  the  motion. 

rod.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  241 ;  Dec.  Dig.  {  121.*] 

4.  Cbiuznai,  Law  (|  1049*)— Appeal— Objxo- 

TION»— PBESENTATION  BELOW. 

An  objection  that  the  elisor  violated  the 
order  of  uie  coort  in  snmmoning  the  venire 
from  the  central  part  of  the  county  instead  of 
the  soathem  part  will  not  be  considered  on 
appeal,  where  no  ezceptioik  waa  saved  to  the 
order  overruling  titm  motion  to  qoash  the  panel 
on  that  ground. 

CEJd.  Note.— For  other  caaes,  see  Criminal 
Law.  Cent  Dig.  |  2656;  Dec  Dig.  8  1049. •] 

ff.  CBmiNAi,  Law  ({  SIO*)  —  TEsniionT  or 

ACCOUPLICB— COBBOBOBATIOH. 

A  conviction  may  be  had  npon  the  nncor- 
roborated  testimony  of  an  aeomipUce. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dlf.  H  1124r-lia0;  Dea  Dig.  $ 
610>] 

6.  Cbiminai,  Law  ({  780*)— Evidence  of  Ag- 
couplice  —  cobbobobation   bt  clbcum- 

STANCBB. 

An  inatmction  is  correct.  In  a  proper  case, 
that  an  aceompUce's  testimony  may  be  cor- 
roborated by  the  drcumstancea  siven  In  evi- 
dence. 

[Ed.  Note.— For  other  casas,  aee  Criminal 
Law.  Cent  XHg.  U  1806-1M8;  Dec.  Dig.  { 
780.*] 

7.  Cbiminai.  Law  (|  829*)— iRBTBDcnrons  — 
Requebt. 

Bven  if  otherwiae  proper,  a  requested  in- 
atmction attempting  to  defimtely  define  rea- 
sonable doubt  was  properly  refused,  where  the 
court  had  alrea^  given  instructions,  at  ac- 
cused's reqaest,  sufficiently  defining  the  nature 
at  soch  nasosaUe  donbt  as  woiud  anthotixe 
an  acQnlttsl. 

[Bd.  Note.— For  other  easM,  see  Criminal 
Law.  Cent  Dig.  f  2011;  Dee.  Dig.  f  829.*] 

8.  Cbiminai,  Law  (g  811*)  —  iNBTBtJcrnoNS — 
Comments  on  Evidence. 

A  requested  instruction,  in  a  prosecution 
for  hog  theft,  that,  even  if  the  jury  foond  that 
tha  entrails  of  one  of  the  hogs  claimed  to  have 
been  stolen  was  found  in  accused's  Icehouse, 
nnless  it  found  that  they  were  placed  there 
with  accused's  knowledge  and  consent,  such 
fact  was  not  evidence  of  gnllt  was  properly  re- 
fused as  commenting  usftm  a  partiealar  phase 
of  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787,  1969-1972;  Dec  Dig. 
i  811.*] 

9.  Cbiminal  Law  ({  1172*)— Appeai^Habh- 

LXSS  KBBOB— iNSTBUOnONB  ON  CbBDIBIIJTT. 
Instructions  that  while  both  accused  and 
hla  wife  were  competent  witnesses  for  the  de- 
fense, the  jary  might  consider,  as  affecting 
their  crediMli^,  the  interest  iriilcb  accused 
and  hla  wife  had  in  the  result  of  the  trial  were 
not  reversible  error,  though  it  would  be  bet- 
ter to  omit  such  instructions. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fl  8128,  3154r-3167,  8169-3163, 
81TO;  Dec  Dig.  %  1172.*] 

10.  Labobnt  (8  55*)— Sothcienct  ot  Dti- 
oence. 

Evidence  in  a  prosecution  for  grand  lar- 
ceny for  hog  theft  A«Id  to  sustain  a  convlctioQ. 

[Ed.  Note.— For  other  caaes,  see  Larceny, 
Cint  Dig.  H  162, 164, 165. 167-169 ;  Dec  Dig. 
f  55.*] 


Appeal  from  Gircnit  Orarl;  OUik  Oonn^; 
Samnd  Davis.  Jndge. 

G  rover  Shaffer  was  convicted  ot  grand 
larceny,  and  appeals.  Affirmed. 

There  was  filed  on  the  2l8t  day  of  March, 
1912,  in  the  drcnit  court  of  Clark  connty, 
an  amended  Information  charging  defendant 
and  one  Guerdon  Best  with  having,  on  the 
8th  day  of  February  preceding,  committed 
grand  larceny,  for  that  they  bad  stolen  cer- 
tain hogs  in  said  information  described. 
Gnerdon  Best  pleaded  guilty  on  April  1, 1912, 
was  duly  sentenced  to  the  penitentiary  on 
such  plea,  and  thereafter  paroled  parBuant 
to  statute.  The  defendant,  upon  his  trial, 
was  foond  guilty,  and  had  assessed  against 
him  as  ponlshmeait,  Imprisonment  In  tbB  pen- 
itentiary for  a  term  of  two  years. 

The  appellant  (whom  we  shall  hereafter 
call  the  defendant)  filled  on  the  1st  day,  of 
April,  1912,  which  was  the  date  upon  which 
the  circuit  court  of  Clark  county  convened 
In  regular  term,  his  application  for  a  change 
of  venue  on  account  of  the  prejudice  of  the 
Inhabitants  of  Clark  county  against  Um. 
Thereafter  and  on  the  same  day,  defendant 
filed  a  second  application  for  a  change  of 
venm  on  account  of  the  alleged  prejudice 
against  him  of  Jndge  Stewart,  the  regular 
Judge  of  the  Clark  county  circuit  court  The 
latter  application,  coming  on  to  be  heard 
first,  was  sustained,  and  thereupon  Judge 
Stewart  called  in  Judge  Samud  Davis,  Jndge 
of  the  Fifteenth  Jndldal  circuit,  to  try  the 
case,  and  reset  the  same  for  trial  at  an  ad- 
journed term  to  be  convened  on  Toesday, 
April  28,  1912. 

The  case  coming  on  for  hearing  before 
Jndge  Davis  on  the  date  last  above  mention- 
ed, defendant  refiled  hla  application  for  a 
diange  of  venue.  This  application,  omitting 
caption  and  verification  by  defendant  and  bis 
compurgators,  all  of  which  latter  things 
are  formal,  Is  In  the  follovrlng  form:  "Now 
comes  Grover  Shaffer,  one  of  the  defendants 
in  the  above-entitled  canae,  and  states  that 
the  n^nds  of  the  Intubltants  of  said  county 
of  Clark  are  so  prejudiced  against  him  that 
he  cannot  have  a  fair  trial  In  the  above 
canse  In  said  connty.  whertfore  he  asks  tiiat 
the  Tuine  ot  said  canse  be  changed  to  tte 
circuit  court  ot  some  aOux  coonty  In  ttls 
drcnit.  i^ere  each  prejndice  does  not  «xiat" 

Vpoa  a  hearing  had,  ddllmdant,  to  sanxfft 
the  alleged  prejodioe  whidi  be  averred  ex- 
isted against  him,  called,  tndnding  hlmselt 
some  18  witnesses,  residing,  for  the  moat 
part,  in  the  nel^borhood,  or  within  two  or 
three  mDes  ot  the  place  where  the  alleced 
offense  of  flie  defendant  was  committed,  and 
of  whom  at  least  three.  It  not  more^  wwe  re- 
lated to  detMidant,  who  swore  to  the  exist- 
ence ot  certain  prejudloe  against  him,  wUdi' 
prejudice  largely  grew  ont,  aa  was  ngoely 
hinted  in  the  record,  ot  a  mnrdw  and  a  trial 
therefor.  In  which  murder  a  brother  and 


*For  ether  eases  sta  same  tople  and  stotloB  NUUBBR  In  Dee.  Dig.  a  Am.  Dig.  K^-Ne.  Sertss  *  R^'r  IndaxM 
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.certain  eotudns  of  defendant,  aa  we  are  told 
In  defendant's  brief,  liad  a  part  This  mur- 
der seems  to  have  oocorred  more  tlian  20 
^ars  before  the  Instant  case  was  tried,  and 
at  a  time  when  defendant  was  only  some  f  oar 
or  five  yean  <^  ag& 

There  was  ottered,  to  otnnbat  ttie  case  titUB 
made,  some  17  or  more  wltnnoaea  tor  tbe 
state,  coming  for  tbe  most  part  from  the 
central  and  southern  part  of  Clark  oonntr, 
and  coming  from  divers  arocattoos  and  walks 
of  Ufa.  These  witnesses  for  the  state  testi- 
fied practically  with  unanimity  that  tbey 
knew  of  no  prajndlce  ^»^^l1«^g  In  Uwlr  aer- 
eral  neighborhoods  against  defesMlant,  and 
had  heard  no  prejudice  expressed  against 
him  whatever.  Tbe  court  thereupon  orerml- 
ed  the  application  for  a  change  of  renoe,  and 
defendant  saved  his  exceptions. 

After  tbe  trial  jury  of  12  jpen  was  chos- 
en and  awom  to  try  the  case,  dtf  endant  filed 
a  motion  to  qnash  the  panel  for  that,  as  It 
was  averted  in  his  said  motion,  the  Jurors 
had  been  selected  from  the  central  part  of 
the  connty,  the  elisor  who  acted  In  this  be- 
half having  been,  as  it  was  averred,  directs 
ed  by  the  court  to  select  them  from  the 
sonthem  part  of  said  Clark  county.  This 
motion  was  overruled,  but  defendant  took  no 
exceptions  to  the  action  of  the  court  In 
this  behalf,  nor  does  the  record  show  that 
any  order  was  made  by  the  court  that  the 
Jurors  be  gotten  from  the  southern  part  of 
the  county. 

The  testimony  offered  by  the  state  tended 
to  show  that  defendant,  who  resided  in  tbe 
little  village  of  PeaksvUle,  In  Sweet  Home 
township.  In  said  Qark  county,  was,  at  and 
prior  to  the  date  of  the  alleged  theft  of  the 
hogs  In  question,  contemplating  engaging  in 
the  business  of  a  butcher,  and  that  to  this 
end  he  had  rented  and  had  had  partly  fitted 
up  a  shop  In  tbe  village  of  Revere,  and  that 
he  had  tentatively  arranged  with  one  Paint- 
er, who  was  a  witness  for  the  state,  to  have 
charge  of  this  shop  for  him.  The  testimony 
of  Guerdon  Beet,  the  accomplice  of  defend- 
ant, who,  after  his  plea  of  guilty,  sentence  to 
the  penitentiary,  and  imrole,  was  offered  as 
a  witness  by  the  st&te,  tended  to  show  that 
Best  b^n  working  for  the  defendant  on  tbe 
Sth  of  February,  and  that  defendant  com- 
municated to  Best  his  Intentions  of  setting 
up  a  butcher  shop,  and  asked  Beat  to  go 
with  him  and  get  some  hogs ;  that  defendant 
and  Best  started  at  night,  at  about  the  honr 
of  half  past  10,  and  went  along  the  public 
road  a  distance  of  a  mile  and  a  quarter 
from  and  In  a  direction  northwest  of  de- 
fendant's residence  to  tbe  premises  of  one 
Ben  Best,  who  was  the  grand&tber  of  the 
said  Guerdon,  and  who  Is  alleged  in  the  in- 
formation to  have  been  the  owner  of  the 
hogs  stolen.  Defendant  and  bis  accomplice 
Beat  drove  seven  bogs  from  Ben  Best's  pr«n- 
ftea  back  along  the  way  in  which  they  had 
come  and  toa  point  aboata  anartw  oC  a  mUe  I 


from  defendant's  realdenoe^  when  (me  of  Qm 
hogs  becoming  nnmly,  objecting  to  going  far- 
ther, and  showing  a  desire  to  return,  de- 
fendant shot  and  killed  It  with  a  anuiU  22 
caliber  rifle.  Tbereaftn,  d^endant  and  Beet 
proceeded  with  the  remaining  hogs  to  d^end- 
ant's  bam,  returning  shortly  thereafter  with 
a  sled  tax  the  one  they  had  killed.  After 
placing  the  hog  whlCb  was  killed  In  the  road 
upon  the  ded,  straw  waa  thrown  over  the 
blood  and  burned  so  as  to  destroy  the  blood 
algna  whidi  existed  there  In  the  road  upon 
the  snow.  Thereafter  Qiey  UUed  five  of  the 
remaining  hogs  In  defendant's  bam,  took 
them  to  the  kitchen,  skinned  them,  removed 
the  f^al,  cat  Hiem  in  halves  or  qoartera,  and 
hnng  than  In  the  attic  of  d^^endanf  s  reai- 
dence  upon  nails  driven  In  tbe  rafters.  On 
the  night  following,  the  entrails  and  skins  of 
the  hogs  were  takm  by  Beat  and  the  defend- 
ant to  a  small  creek  and  thrown  into  said 
cre^  under  a  Calvert  One  of  flw  bogs  stol- 
en, which  waa  deemed  at  tbe  time  too  small 
to  kill,  was  Babsequratly  on  the  following 
night,  or  mominft  killed  by  Best  and  the 
defendant  and  skinned,  and  tbe  and  en- 
trails  were  hidden  by  Beet,  at  defendanf  a 
suggestion,  in  an  Icehouse,  at  a  place  sub- 
sequently pointed  out  by  Best,  and  at  a  place 
where  the  same  weare  afterwards  found  by 
the  Bherlfl  and  others.  Another  witness,  one 
Elmer  Bltchey,  an  ex-convlct»  testifying  for 
the  state,  says  that  he  saw  tbe  meat  of  the 
hogs  In  question  hanging  in  the  attic  of  tbe 
defendant.  Testimony  was  also  offered  that 
the  attic  of  defendant's  house  was  examined, 
and,  while  no  nails  were  found  in  the  rafters, 
the  broken  parts  of  nails,  having  the  appear- 
ance of  having  been  recently  broken  off,  were 
found,  as  well  as  marks  indicating  grease 
and  blood  on  tbe  floor  under  the  spot  from 
whence  tbe  nails  bad  been  broken.  Other 
testimony  offered  by  tbe  state  tended  to  show 
the  identity  of  the  hogs  and  the  ownership 
as  laid  In  tbe  information. 

Testimony  offered  on  the  part  of  dtfend- 
ant  tended  to  show  that  his  near  neighbors, 
one  of  whom,  at  least,  was  his  near  relative, 
saw  nothing  of  the  facts  of  the  killing  of  the 
hogs,  nor  heard  anything  thereof,  nor  heard 
any  nelse  of  the  shooting  of  the  same  on  the 
premises  of  defendant,  as  detailed  by  his  ac- 
complice, Best.  It  waa  also  shown  that  de- 
f^danf s  alleged  accomplice  and  one  Qulnn 
Rltchey  were  very  much  together,  loafing 
about  town  about  the  time  of  the  theft  of 
these  hogs.  The  relevancy  of  this  testimony 
Is  difficult  to  see,  because  the  record  discloses 
no  definite  connection  of  Qnlnn  Rltchey  with 
the  matter  otherwise  In  any  way.  We  can- 
not find  that  Qulnn  Rltchey  was  ever  sworn 
as  a  witness.  By  large  inference,  he  Is  1dm- 
tlcal  with  Elmer  Rltchey,  who  was  a  wltr 
ness  for  the  state^  and  wlio,  it  was  shown 
by  the  defense,  had  served  a  term  in  the  pen- 
itentiary <tf  Soutb  Dakota  for  grand  larcMiy. 
OAe  reciDrd,  witboat  any  uplanatton  of  tbe 
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dl8crqnnc7  wUcA  w»  Ikftn  beoa  able  to  finfl, 
does  Bbow  tbat  one  "Qnlmi  Bltdiey  was  re- 
called," and  admitted  tliat  be  had  onne 
back  and  tried  to  get  defendant  to  pay  Um 
mon^,  taiferoitlally  to  reCraln  from  tesU^- 
Ing  against  him. 

The  defendant  and  his  wlfb  botii  testtfled 
briefly  In  the  case,  denying  cat^rlcally  the 
salient  facts  testified  to  by  the  witness  Best 
Defendant's  wtfe  denied  that  said  Best  bad 
ever  worked  for  the  d^endant  at  the  time^ 
or  about  tiie  time  of  the  theft  of  the  hogs, 
or  at  any  time;  while  defendant  himself, 
wlthont  saying  so  In  words,  in  effect  corrob- 
orated Best  In  this  detail  and  contiadlctea 
his  wife  on  this  point 

^ero  vsLS  some  effort  made  hy  the  state  to 
show  that  defendant  had  oideaTored  to  hire 
the  witness  Elmer  Bltchey  to  stay  oat  of 
the  state  and  not  testify  in  the  case.  There 
was  proof  (which  was  not  doiled  either  by 
or  for  defendant)  that  defendant  had  given 
him,  at  one  time,  the  snm  of  $5,  and  that 
connsel  for  defendant  bad  sent  him  on  an- 
other occasdon  flO,  and,  on  another,  had 
written  him,  with  the  snggestion  In  sub- 
stance, that  the  witness  would  better  go 
home  and  stay  there;  that  he  need  not 
trouble  himself  about  returning  to  Missouri, 
unless  he  were  arrested,  and  that  he  could 
not  be  legally  subpoenaed  In  Iowa. 

Upon  the  trial,  the  court  gave,  of  his 
own  motion,  a  cautionary  instruction  to  the 
Jury  touching  the  testimony  of  an  accomplice. 
This  Instruction  is  bitterly  assailed  by  de- 
fendant on  the  ground  tbat  the  portion  of 
it  set  out  Id  italics  is  an  innovation  produc- 
ing error  meet  for  reversal.  This  Instruc- 
tion is  as  follows :  "The  court  Instructs  the 
jury  that  an  accomplice  is  one  who  partici- 
pates with  another  person  In  the  commission 
•ol  a  crime,  RUd  that  the  testimony  of  an 
accomplice  Is  admissible  in  evidence  against 
or  In  behalf  of  the  party  on  trial;  but  the 
Jury  are  further  instructed  that  the  testi- 
mony of  an  accomplice  in  crime,  when  not 
corroborated  by  some  person  or  persons  not 
Implicated  In  the  commission  of  the  crime, 
or  corroborated  by  oircumstanoea  given  in 
evidence  as  to  matters  material  to  the  Issues, 
that  is,  as  to  matters  connecting  the  defend- 
ant with  the  commission  of  the  crime  Charg- 
ed against  him,  ought  to  be  received  with 
great  care  and  caution  by  the  juty,  and  the; 
Jury  ought  to  be  fully  satisfied  of  its  truth 
before  they  should  convict  the  defendant  on 
such  testimony.  In  this  cpnnection,  however, 
the  Jury  are  further  instrncted  that  they  may 
convict  the  defendant  upon  the  uncorroborat- 
ed testimony  of  an  accomplice,  If  tbey  be- 
lieve the  testimony  given  by  the  accomplice, 
if  he  be  an  accomplice,  to  be  true,  and  if  the 
Jury  also  believes  the  testimony  given  by  the 
accomplice  establishes  the  guilt  of  the  de- 
fendant" 

The  court  also  gave,  of  his  own  motion,  to 
the  JniTt  toacbing  the  testimony  of  defend- 


ant and  his  wife,  instructions  8  and  4» 
which  we  Bet  out  below,  to  wit : 

"(8)  UtA  court  inatmcts  Uie  Jnzy  that  the 
defendant  •!>  a  cunpetrait  witness  tD  testuy 
in  his  own  beludf  In  tbla  case,  and  the  Jury 
aboidd  fnlly  and  fairly  eonslder  Ids  testl- 
mony,  together  with  all  of  the  other  testi- 
mony in  the  case;  but  Oie  Jury  may  take 
into  condderation  the  fact  tbat  Oie  defends 
ant  is  testltriiv  In  his  own  behalf;  and  the 
lutereat  ha  has  in  0x9  rendt  of  this  trial,  as 
affecting  Ua  crefflbllity  aa  a  witnesB. 

"(4)  Tbo  court  Instrocta  Uie  imy  tbMt  Oie 
dtttendant'B  wife  la  a  eranpetoit  wltn«B  t» 
teattfy  in  bdialf  of  her  hnAand,  the  defend- 
ant and  the  Jury  should  fnlly  and  fairly 
ocmaider  li»  testimony,  togettisr  with  all  c£ 
the  other  teBtimtmy  in  the  case;  but  the  Jniy, 
in  determining  what  credit  and  weight  they 
should  give  tq  the  testimony  of  the  defoid- 
ant'B  wife,  may  take  into  oonstderation  tlie 
fact  that  Bhe  is  the  wife  of  the  defaidant 
and  Qie  Intuest  she  haa  In  ftta  result  tit  this 
trlaL** 

The  d^endant  offered  and  the  court  re- 
fused to  give  InstmcUons  B  and  O,  which  are 
as  follows: 

**(E)  The  court  Instracta  the  Jury  tbat  if 
the  whole  evidence  in  this  case  leaves  their 
minds  in  audi  condition  that  they  are  nei- 
ther morally  certain  of  the  defendant's  inno- 
cence, nor  morally  certain  of  his  guilt  then 
a  reasonable  donbt  exists,  and  the  Jury  must 
give  the  defendant  the  benefit  ct  BuCh  doubt 
and  acquit  him." 

"(O)  Even  though  the  Jury  may  find  from 
the  evidence  that  the  entraila  of  one  of  the 
hogs  alleged  to  have  been  stolen  was  fimnd 
In  an  Icehouse  In  the  possession  of  the  de- 
fendant, yet,  unless  the  Jury  find  b^ond  all 
reasonable  donbt  that  the  said  entraila  were 
placed  there  with  the  knowledge  and  ccmaent 
of  the  defendant  aald  fact  is  no  evidence  of 
defendant's  gnUt** 

Upon  all  of  these  InstmcttonB,  dther  fbr 
the  giving  thereof  or  for  the  refusal  to  give 
the  same,  defendant  hangs  his  most  strenu- 
ous contentions  for  reversal,  and  we  have 
set  them  out  herein,  at  the  expense  of  brevi- 
ty, in  order  that  the  full  force  of  his  con- 
tentions may  be  seen.  This  statement  In- 
cludes, we  think,  enough  of  the  facts  both  aa 
to  the  evidence  adduced  and  the  proceedings 
had  In  the  trial  to  render  clear  the  points 
discussed  in  the  many  contentions  lodged 
with  us  in  the  case  by  the  defendant  Sudi 
other  facts  as  it  shall  become  necessary  to 
state,  if  any,  wiU  be  found  in  the  subjoined 
opinion. 

John  A.  Whiteside  and  T.  L.  Montgomery, 
both  of  Kahota,  for  appellant  John  T. 
Barker,  Atty.  Gen.,  and  W.  M.  Fitch,  Asst 
Atty.  Gen.  <S.  P.  Howell,  of  Jefferson  City. 

of  counsel),  for  the  State. 

FABIS,  J.  (after  stating  the  facte  ^ 
above).  TbBn  axe  lodged  with  ns  by  tlM 
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learned  connsel  a  nnmbor  of  strennons  con- 
tentions, whldi  hare  been  briefed  and  are 
nrged  wttb  much  eamestnees,  learning,  and 
abmiy.  Aftwmg  these,  defendant  urges  vp- 
on  Tui  tha,t  tito  learned  court  nl^  erred  0) 
In  refnafnlif  to  grant  to  defendtnt,  npon  his 
aivUcatlrai,  a  change  ot  Tame  on  acooimt  of 
tlis  Mu  and  prejudice  o£  the  Inhabttants  of 
dark  county ;  (2)  that  defendant's  moUon  to 
qnadk  the  pan^  txt  Juxors,  after  they  had 
been  selected  and  sworn  to  try  Mm,  should 
have  been  granted;  0)  tiiat  instruction  2, 
given  by  the  court  of  hia  own  motion,  as  to 
the  ueeesaitT  of  oorroboraiian  of  the  teeti- 
inony  of  an  acconq;aicc^  was  emmeoua;  and 
that  the  court  committed  error  In  (a)  r»- 
fnalng  to  give*  on  the  part  of  the  defendant 
and  as  requested  by  him,  instmctlon  marked 
B,  and  (b)  that  the  court  aimilariy  erred  In 
refusing  to  give,  at  the  request  of  dtfendant, 
instmctlon  marked  G.  Both  of  these  instruc- 
tions xefbsed  by  the  court,  as  wdl  as  the 
Instmction  numbered  2  glTen  by  the  court, 
are  set  out  In  tbe  statement  of  the  case  for 
a  bettm  understanding  of  tbe  points  involred. 

I.  Betomlng  now  to  the  contention  of  de- 
foidant,  as  urged  by  him  with  much  of  zeal, 
that  the  court  ought,  upon  the  proof,  to  have 
granted  defwdant  a  obange  of  venne.  on  the 
ground  of  the  prejudice  of  the  Inhabitants  of 
Clark  county,  to  some  other  county  where 
such  prejudice  did  not  exist,  we  find  that  so 
far  as  the  evidence  offered  pro  and  con  upop 
tbe  hearing  was  concerned,  defendant  on  his 
l>ehalf.  Including  himself,  offered  IS  witness- 
es, who  resided,  for  the  most  part.  In  the 
northern  part  of  Clark  county,  and  for  the 
meet  part,  also,  In  the  Immediate  neighbor^ 
hood  where  the  offense  of  d^endant  is  said 
to  have  been  committed,  and  some  of  whom, 
as  already  stated,  were  related  to  defendant 
The  testimony  of  these  witnesses  tended  to 
show  the  existence  of  some  prejudice  against 
defendant  in  their  respective  and  Immediate 
neighborhoods.  The  grounds  for  this  preju- 
dice, as  learned  counsel  for  defendant  sought 
to  prove,  seem  to  have  been  In  a  sense  in- 
herited, and  to  have  arisen  from  the  fact 
tliat  more  than  20  years  before  the  trial, 
and  while  the  defendant  was  but  a  child  of 
some  5  or  6  years,  a  brother  of  his  and  three 
cousins  were)  charged  with  a  notorious  mur- 
der, tbe  victim  being  a  member  of  a  very 
prominent  family  of  Clark  county.  We  may 
say,  in  passing,  that  the  court  sustained  ob- 
jections to  testimony  which  the,  defendant 
sought  to  offer  as  io  the  fact  of  this  murder, 
and  to  the  fact  that  his  r^atlves  were 
charged  therewith  and  tried  therefor,  as 
Showing  a  foundation  for  the  alleged  preju- 
dice which  existed  against  defendant  This 
testimony,  to  which  the  court  sustained  ob- 
jections made  by  the  state,  would,  it  suf- 
ficiently appears,  have  tended  to  show  that 
there  was  prejudice  arising  from  the  facts 
stated,  against  any  one  bearing  the  name  of 
Shaffer.  The  action  of  the  court  in  refusing 
to  hear  this  testimony  is  urged  as  error. 


[1]  We  go  out  of  ttie  way  and  wander 
somewhat  from  the  point  before  us  to  say 
tha^  In  onr  view,  the  learned  trial  court  was 
cOTrect  in  its  recusal.  The  pcdnt  before  the 
court  was  whether  there  was  prejudice 
against  defoidant  himself;  not  whether 
there  was  prejudice  more  than  20  years  of 
age  against  his  xetatiTee.  We  must  credit 
the  dUEens  of  Clark  county  with  too  much 
int^Ugenee  to  s^  ct  than  that  th^  would 
visit  blame  tqion  and  hold  prejudice  agalnrt 
defttidant,  wtio  was  but  a  toddling  child 
when  the  facts  occurred  npon  whidi  the  al- 
leged  prejudice  was  founded,  for  acts  In 
which  he  had  no  part  and  of  which  he  was 
as  innocent  as  tbe  unborn  babe.  We  cannot 
believe  that  so  little  of  fairness  and  so  little 
of  InttiUgence  would  be  used  by  the  dtlzois 
of  that  county  In  disHngniahing  between  th» 
things  done  almost  a  generation  ago  by  de* 
fendantfs  relatives  and  the  cticunutanoes  of 
the  life  and  dtlaensb^  of  ttu  defendant  him- 
self. 

Betuming  to  the  main  que8ti<ni  under  dis- 
cussion here,  we  may  state  that  some  17  wit- 
nesses wwe  offered  by  the  state  as  to  wheOi- 
er  there  existed  such  prejudice  against  de- 
fendant in  Clark  county  as  would  prevrait  him 
from  obtaining  a  fair  and  impartial  trial. 
These  witnesses  came,  for  the  most  part,, 
from  the  central  and  southern  part  of  Clark 
county,  from  the  part  of  that  county,  we  may 
h^  say,  from  which  the  trial  jury  after- 
ward came.  Many  of  these  witnesses,  per- 
haps a  majority  of  them,  did  not  know  de- 
fendant, nor  had  they  ever  heard  of  him, 
and  none  of  them  either  knew  of  tbe  exis- 
tence of  any  prejudice  against  him,  or  had 
they  heard  that  any  such  prejudice  existed. 
Some  of  them.  It  Is  true,  said  that  such  prej- 
udice might  exist,  and  they  might  not  be 
advised  of  It  But  clearly  such  a  statement 
as  this  ^idted  on  cross-examination  proves 
Uttle  of  pith  or  value. 

The  record  further  shows  that  compara- 
tively little  difficult?  was  had  In  the  selec- 
tion of  a  Jury.  Five  jurors  only,  if  we  take 
the  letter  of  the  record  for  It;  disqualified 
themselves,  and  each  of  them  for  the  reason, 
not  that  he  was  prejudiced,  but  because  he 
had  talked  with  the  parties  or  tbe  witnesses 
and  bad  formed  an  opinion.  Some  three 
others,  whose  names  do  not  appear  In  the 
panel  of  24,  from  which  the  jury  was  ulti- 
mately selected,  were  examined  upon  their 
voir  dire,  but  what  became  of  these  three  the 
record  does  not  show. 

[2, 3]  We  have  had  this  point  before  us  on 
many  occasions,  and  we  have  uniformly  held, 
since  the  adoption  of  the  present  statute  on 
this  subject,  that  the  matter  of  grauting  a 
change  of  venue  is  bottomed  upon  the  sound 
discretion  of  the  trial  court,  and  that  it  Is 
only  when  the  trial  court  so  far  palpably 
violates  the  discretion  lodged  In  him,  as  to 
preclude  to  the  defendant  a  fair  and  Im- 
partial trial,  that  this  court  will  Interfere. 
State  T.  Andeison,  158  &  W.  loc.  dt  822; 
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State  T.  Bartlngton,  198  Uo.  23,  95  S.  W.  23S ; 
State  V.  McCarver,  194  Mo.  717,  92  S.  W.  684; 
State  T.  Bosco.  239  Mo.  536.  144  S.  W.  449 ; 
State  T.  Sharp,  233  Mo.  283,  135  S.  W.  488. 
Especially  Is  tius  true  when,  as  in  tbe  In- 
stant case,  the  testimony  Is  conflicting,  with 
the  w^ht  of  it,  as  the  record  diows  it,  in 
tavor  of  the  absence  of  a  sufficient  quantum 
of  prejudice  to  prevent  a  fair  and  impartial 
ttlaL  We  would  hold  the  same  view  if,  up- 
on the  record,  the  testimony  seemed  to  be 
evesily  balanced,  thus  deferring  to  the  view  of 
the  learned  trial  ronrt  who  bad  the  witnesses 
before  him  and  to  the  discretion  which  the 
statute  and  the  cases  ^ted  lodse  In  him; 
section  5180,  B.  S.  1909;  a  fortiori  do  we  so 
hold  wheie  the  weight  of  the  testimony  seems, 
clearly  against  the  position  of  the  defendant 
Hoic^  we  disallow  this  polnL 

IL  The  record  shows  that,  after  the  trial 
Jnry  of  12  bad  beoi  impaneled  and  sworn  to 
try  the  causey  the  defendant  filed  a  motion 
to  Quash  the  panel  for  that,  as  he  averred 
In  his  motion,  the  eUaor,  whose  appointment 
upon  motion  he  had  procured,  had  violated 
the  order  of  tlie  court  in  snmmjnlng  the 
venire  from  which  the  trial  panel  was  ob- 
tained, from  the  central  part  of  Clark  coun- 
ty, Instead  of  from  the  southern  part  there- 
of. There  is  no  showing  whatever  in  the 
record,  except  from  the  bare  statement  In 
this  motion,  that  any  order  was  made  by  ttie 
court  to  the  dispr  to  obtain  this  Jury  from 
the  Boathem  part  of  Clark  county.  ▲  map 
of  Clark  county,  shovring  the  mnnlc^l  town- 
ships  thereof,  was  Introduced,  and,  from  this 
map  and  tbe  information  afforded  us  by  the 
voir  dire  examination  of  the  v^iire,  we  are 
Informed  that  the  Jury  came  from  the  cen- 
tral and  Boathem  townships  of  the  county, 
and  not  from  the  northern  townships  adjoin- 
ing (except  as  to  a  comer)  that  In  which  the 
offense  is  alleged  to  have  been  committed,  or 
from  that  township  itself. 

[4]  No  exception  was  saved  to  the  ruling 
of  the  court  In  overmllng  the  motion  to 
Quash  this  panel  For  this  reason,  IC  tor  no 
other,  the  point  is  not  properly  before  us  for 
decision.  We  reserve  our  ruling  aa  to  wheth- 
er it  would  be  error  suffl(denti  for  reversal 
for  a  sheriff  to  violate  the  order  of  the  court 
as  to  the  part  of  the  county  from  which  a 
trial  panel  should  be  summoned,  until  this 
point  shall  be  a  live  one  in  a  case  before  us. 
It  is  not  In  Oils  case  for  both  of  the  reasons 
suggested  above. 

III.  Defendant  concedes  that  instruction 
numbered  2,  which  we  set  out  in  full  in  the 
statement.  Is,  In  the  main,  the  usual  caution- 
ary instruction  which  the  law  warrants  the 
giving  of,  touching  the  testimony  of  an  ac* 
complice,  and  that  no  error  can  be  based  upon 
the  giving  of  the  same,  except  as  predicated 
upon  the  words  which  we  have  italicized, 
that  is  to  say,  that  <dause  which  permits  cor- 
roboration of  an  acc(HnpUce*s  testimony  to  be 
made  "bjf  okvunutaneet  given  in  evidence." 
The  books  ore  full  of  authorities  holding  that 


the  InstmctLon  as  given,  wltboot  tiie  words 
"corroborated  by  circumstances  given  In  evi- 
dence," is  a  good  and  jtroper  one.  It  has 
been  repeatedly  in  that  form  passed  on  and 
held  good  by  this  court  State  v.  Crab,  121 
Mo.  566,  26  a  W.  648;  State  v.  Shelton,  228 
Mo.  loc.  dt  137,  122  S.  W.  782;  State  v. 
Daly.  210  Mo.  667,  109  S.  W.  63;  State  v. 
Toble,  141  Mo.  loc  dt  661.  42  S.  W.  1076. 
So  much  being  conceded,  the  narrow  and  ex- 
act question  is  whether  tiie  use  of  the  term 
"corroborated  by  drcumstances,  given  in  evi- 
dence," makes  this  Instruction  bad  and  Is  so 
far  error  hurtful  to  the  defendant  as  to  bring 
about  a  reversal  of  this  case.  It  will  be 
borne  in  mind  that  this  instruction  Is,  with- 
out any  sort  of  doubt,  merely  a  cautionary 
Instruction  given  by  the  court  solely  for  the 
beneflt  of  the  defendant,  and  not  for  the  ben- 
efit of  the  state. 

[S3  Tor  It  Is  the  law,  and  this  Instruction 
so  tells  the  Jury,  that  a  conviction  may  be 
had  upon  the  uncorroborated  testlnumy  of 
an  accomplice  if  the  Jury  find  and  bdieve 
such  testimony  to  be  true,  and  that  the  same 
establishes  the  guilt  of  the  defendant;  State 
V.  Daly,  supra; .  State  v.  Shelton,  supra. 

[<]  If  these  vrords  which  we  have  Quoted 
make  this  instruction  bad,  sudt  condition 
arises  because  the  thought  conreyed  is  un- 
true either  as  a  mattw  of  fact,  or  aa  a  mst- 
ter  of  law,  or  botlL  We  do  not  think  It  is 
necessary  to  dte  autlunitles  upon  this  point 
Can  tliere  be  any  manner  of  doubt,  in  common 
sense,  that  corroboration  may  arise  as  well 
from  circumstances  as  from  the  direct  tes- 
timony of  a  witness?  It  is  Just  as  true  tliat 
"oonflrmatlon  strong  as  proof  of  Holy  Writ" 
may  come  from  drcumstances  arising  in  the 
case  and  shown  by  the  evidence  aa  from  the 
testimony  of  ime  or  muy  wttnesaos.  No 
greater  reason  can  be  seoi  for  the  refusal 
of  such  corroboration  of  an  accomplice's  tes- 
timony by  circumstances  than  for  the  refus- 
al of  dreamatantlal  evidence  in  the  ordina- 
ry trial.  No  one  will  doubt  tor  a  mommt 
in  truth  all  of  us  know,  that  conTlctlmis 
may  be  had,  and  have  been  had,  and  will 
yet  be  bad,  upon  drcnmstantlal  evidoace 
alone.  Then,  if  one  may  be  ccmvicted  on  dr- 
cnmstantlai  evidence  alone,  may  not  the  tes- 
timony of  an  Biccomsace  likewise  be  oormb- 
orated  by  such  testimony?  We  think  no.  and 
BO  thinking  bold  that  In  a  pn^er  case  who* 
competent  proof  Is  offered  of  corroborating 
facta  and  drcumstances,  the  court  may  rery 
pn4>erly  instruct  and  should  in  the  Interest 
of  Justice  instruct  that  tbe  necessary  quan- 
tum of  corroboratkm  of  an  acemipllce's  tes- 
timony may  be  drawn  from  the  drcomatancea 
of  the  case  shown  in  evidence. 

IV.  Defendant,  upon  the  trial,  requested 
the  court  to  give  Instruction  Vt,  irtildi  we 
Iiave  for  Information's  sake  set  out  In  0» 
statement  Upon  the  refusal  of  the  court 
so  to  do,  the  def  aidant  saved  his  excmClniia. 
This  Instruction  as  offered  by  defendant,  was 
dearly  an  att^pt  to  mora  nearly  and  dsar- 
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Ij  d^liw  TeucmaUA  doubt  It  Is  donbttol,  as 
this  court  has  repeatedly  held,  whether  the 
defining  of  reasonable  doubt  tends  toward 
clarity  or  the  reverse  thereof.  State  t.  Nw- 
diiga,  220  Ma  48.  U9  8.  W.  S7»;  State  r. 
Bond,  m  Ho.  OSS,  90  a  W.  880;  State  t. 
Lee^per,  78  Uo.  4'ro;  State  t.  BoMxmoii,  117 
Ma  681,  2S  S.  W.  1066;  State  t.  Wells,  lU 
Mo.  537,  20  S.  W.  282.  Itls  just  a  UUle  Uke 
the  glld^'  of  flue  9cM. 

[7]'lit  addition  to  all  this,  the  conrt  bad 
alreadr  glvoi,  at  the  request  of  defendant, 
an  Instmctton  soffldently  defining  the  na- 
ture of  Batb  doubt.  In  order  to  warrant  an 
acquittal.  For  tbls  reason,  if  for  no  other, 
this  objection  of  defuidant  must  be  disal- 
lowed. 

[I]  Hie  court  slso  refused  to  give  Instruc- 
tion marked  G,  which  we  bare  set  out  In  the 
statement  It  Is  clear  that  this  requested  In- 
structing was  bat  a  comment  upon  one  phase 
of  the  testlmonr  ofEered  In,  the  cas&  Hie 
defendant  singled  It  out  In  this  instruction, 
and  asked  Chat,  toucbli«  It  the  Jury  be  in- 
structed that  unless  they  found  fbib  single 
tut  set  out  therein  b^ond  aU  msonable 
doubt  ttiat  Uie  same  was  no  evidence  of  de- 
fendant's guilt  If  the  court  had  given  it 
sua  sponte,  tiien  it  Is  very  likely  the  defend- 
ant would  be  here  nq^lng  tiiat  It  was  error 
because  it  Is  a  comment  upon  the  evidence 
and  a  slnSUng  out  of  one  Isolated  fhct  and 
accentuating  and  calUi^  special  attention  to 
it  This  la  a  thing  forbidden  the  ded- 
stons,  and  the  learned  trial  court  was  cor- 
rect in  refusing  this  Instruction.  State  v. 
Wertz,  191  Mo.  669.  90  B.  W.  888. 

[I]  It  Is  also  contended  by  def^dant 
that  the  court  erred  in  giving  instructions 
numbered  8  and  4,  which  we  have  set  out  In 
the  statemmt  and  which  deal  with  the 
weight  and  credibility  of  the  testimony  of 
the  defendant  and  that  of  defendant's  wlf& 
Learned  counsel  dte  i»  to  a  very  late  hold- 
11%  in  a  dvll  case,  that  ot  Benjamin  v.  Bail- 
road.  245  Ma  698.  KSl  S.  W.  91,  in  which  suit, 
a  dmilar  oomment  uptm  the  testimony  of 
the  plaintur  was  held  to  be  error.  We  have 
no  fault  to  find  with  titw  holding  of  the  court 
In  that  cas&  But  learned  counsel  overlook 
the  fact  that  tbe  statute  itaelA  iu  conforing 
upon  the  defendant  and  defoidants  spouse 
the  right  to  testis,  has  seen  fit  to  limit  such 
right  permitting  a  showing  of  tbe  fact 
that  the  vrltnesa  is  the  defendant  and  <m 
trial,  and  the  fact  of  manlags  to  the  spouse 
offered  ss  a  witness.  Cor  the  imrpose  of  af- 
fecting the  credibility  of  tither  or  both  t)f 
them.  Section  5242,  B.  S.  1000:  We  have  no 
such  statute  touching  tbe  testimony  of  a 
plaintiff  in  a  dvil  case,  nor  of  a  defmdant  in 
Boch  case ;  hence  tbe  difference  between  the 
two  holdings.  If  the  statute  permitB  the 
showing  of  tbe  fSct  of  interest  on  account  of 


the  witness  being  a  defendant  or  the  spouse 
of  a  defendant,  why  may  not  the  Jury  be 
likewise  advised  of  the  exlstmice  of  the  law 
applicable  to  such  status  an  appropriAte 
Instruction?  We  concede,  however,  that 
there  Is  not  nmdi  excuse  for  the  giving  ct 
such  Instructions  as  these,  where  the  court 
instructs  generally  as  to  the  credibility  of 
witnesses^  and  as  to  the  fact  that  the  Interest 
of  any  witness  or  wltnessa  In  the  case  may 
be  considered  the  Jury  tor  the  purpose  of 
affecting  the  credibility  of  such  witness. 
But  while  these  Instructions  have  been  many 
times  given,  and  while  In  tbe  view  of  the 
writCT  tbw  ought  not  to  be  s^ven,  yet 
when  we  couAda-  the  statute  which  we 
dte  abov^  and  when  we  have  lefomioe 
to  the  many  holdings  of  this  court  that 
the  giving  of  Instructions  such  as  these  do 
not  constitato  reversible  error,  we  are  not 
disposed  to  go  fnrthOT  than  to  say,  aa  has 
been  many  times  said  before  by  this  court 
that  In  our  view  the  giving  of  such  inatmc- 
tions  as  these  subserves  no  useful  purpose, 
and  would  sa  wdl  be  omitted  and  the  labor  ot 
preparing  the  same  saved.  Similar  Inatmc- 
tlons  have  been  before  ns  In  many  cases. 
State  r.  Napper,  141  Mo.  407.  42  &  W.  957; 
State  V.  Fox.  148  Mo.  517,  60  S.  W.  98;  State 
V.  DUks,  191  Mo.  674,  90  S.  W.  782;  State 
T.  McDonald,  232  Mo.  210,  134  S.  W.  645; 
State  V.  Llngle,  128  Mo.  528,  SI  S.  W.  20; 
State  T.  Newcomb.  220  Mo.  loc.  dt  66.  119. 
S.  W.  405.  And,  whUe  the  giving  thereof 
has  often  been  criticized  as  unnecessary,  we 
have  not  been  able  to  find  a  single  case  re- 
versed on  account  of  these  instructions. 

[10]  There  was  suffldent  evidence  in  the 
case.  If  the  Jury  believed  it  and  they  evi- 
dently did  believe  It  to  warrant  the  verdict 
which  they  rendered.  In  our  view,  every 
inference  to  be  drawn  from  the  facts  shown 
in  testimony,  notwithstanding  tbe  attack 
made  upon  the  different  witnesses  for  the 
state,  and  notwithstanding  the  attempt  to 
Impeach  th^.  is  in  favor  of  the  theory  of 
the  state  rather  than  that  of  the  defendant 
It  Is  impossible  to  reach  any  other  condnslon 
than  that  the  verdict  of  the  Jury  was  cor- 
rect and  folly  warranted  by  the  facto  shown. 
Compelling  in  this  view  Is  the  fact  that  de- 
fendant as  neither  be  nor  any  one  for  him 
denies,  paid  money  to  one  of  the  witnesses 
for  the  stot^  and  made  other  strenuous  ef- 
fOrto  to  keep  this  witness  out  of  tbe  state  and 
thus  prevoit  him  from  appearing  against 
defendant  Thus  viewing  the  facte^  and  find- 
ing, aftw  a  most  cartful  InveeUgatlw  of  tbe 
record,  no  error  which  will  Justify  a  rever- 
sal, we  think  that  the  Judgment  should  be  af- 
flrmed.   Let  this  be  done. 

BROWN,  P.  J.,  and  WALKHIB,  3^  concur. 
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BINDS  at  aL  ▼.  HZMINS. 

(Snpreme  Ooort  of  BfiBMari,  IMtUoii  Ko.  1. 
Dee.  6, 1913.) 

1.  Exceptions,  Bzu.  or  (|  89*>-a^[ia  ms 

FiLI  NO— SXATOTXa. 

Under  Bev.  St.  1909,  |  2029,  providing  that 
exceptions  may  be  filed  during  the  temu  of  tbe 
court  at  wliich  they  are  taken  or  within  Bocfa 
time  thereafter  aa  the  court  may  allow,  ex- 
ceptions to  a  motion  to  strike  part  of  an  amend- 
ed answer,  taken  at  one  term  of  court,  while 
the  decree  was  entered  and  the  bill  of  exceptions 
filed  at  the  succeeding  term,  did  not  save  the  ex- 
ceptions for  review. 

Sid.  Note.— For  other  cases,  see  Exceptions, 

Dig.  1^^**         **  ***** 

2.  Afpbai.  aivd  Ebbor  0  2S4*)— INkuxasiTi  of 
BxcBPnoir— BcTLiiTO  on  Dehubbbb. 

An  adveTBe  ruling  on  a  general  demurrer 
may  be  reviewed  without  an  exception. 

[Ed.  Note.— For  otbw  caws,  see  Appeal  and 
Error,  Cent  Dig.  f|  1480487;  DMlTDIg.  « 
254.  ♦] 

3.  Afpxal  and  Ebbob  (|  616*)— Bulinq  oh 
Motion,  to  Stbxsb— Nxcsssitt  or  Exoxf- 

TXOR. 

An  exception  to  tin  rolfng  on  motion  to 
strike  out  parts  of  an  amended  answer,  on 

grounds,  some  of  which  could  only  be  reached  by 
demurrer,  but  others  of  which  could  be  reached 
by  motion  to  strike,  must  be  saved  by  bill  of  ex- 
ceptions filed  at  the  term  or  on  leave  granted, 
in  order  to  bring  op  the  grounds  of  the  motion 
separable  from  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  a^d 
BnoT^  Cent.  Dig.  H  Dec.  Dig.  S 

4.  Flbadino  ({  866*)— Honoir  to  Stbxks— 

AVAIUtBIUTY. 

The  question  whether  an  amendment  of  tiie 
answer  intended  to  make  it  conform  to  the 
proof,  was.  In  fact,  warranted  by  the  evidence 
cannot  be  decided  on  motion  to  strike  the  plead- 
ing. 

[Ed.  Note.-»For  other  cases,  see  Pleading, 
Cent  Dig.  H  1111-1119;  DecTDig.  |  866.*] 

6.  QmmNo  Tetu  (|  88*)— FiSAiHnTa— Sirr- 

nOIXNOT. 

Allegations  of  a  cross-bill  in  ejectment,  un- 
dertaking to  state  a  cause  of  action  under  Bev. 
St  1909,  S  2535.  to  quiet  Utle,  that  the  ancestor 
of  the  parties  died  Intestate,  leaving  a  widow, 
who  was  appointed  administratrix,  and  took 
possession  of  personal  property  and  therewith 
purchased  in  her  own  name  the  land  described 
In  the  petltioii.  and  thereafter  settled  In  full 
with  all  thtf  children  excntt  tin  defendant,  who 
did  not  receive  his  distributive  share,  that  she 
promised  said  land  to  defendant  as  his  share  of 
the  estate,  which  it  did  not  exceed  in  value,  that 
lie  had  bee&  in  full  and  exclusive  possession  of  the 

{tremises  as  his  own,  Haiming  title  thereto,  pay- 
Dg  taxes  thereon,  and  exerdslng  all  the  usual 
acts  of  ownership,  were  snffldent. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  {  60;  Dec.  Dig.  f  £».*} 

6.  EJECTMBNT  (I  68*)— PlXADINO — Statdteb. 

Under  the  express  provision  of  Bev.  St 
1909,  §S  1806,  1807,  prescribing  how  a  coun- 
terclaim must  arise,  and  permitting  defendant  to 
set  forth  in  his  answer  as  many  defenses  and 
ooonterclalms  as  be  may  have,  whether  such  as 
had  been  theretofore  denominated  legal  or  equi- 
table or  both,  defendant  in  ejectmoit  could 
plead  by  way  of  defense,  and  unite  in  his  an- 
swer a  general  and  specific  denial  with  a  state- 


ment of  any  new  matter  ooDatltntlat  a  defuse 

and  connterdaim. 

[Ed.  Note.— For  other  cuh,  see  Eieetment 
Cent  Dig.  H  181-188;  DeeTDlgn  m*} 

7.  Tenancy  IN  Gouhon  (|  16*)— Advebsb  Poa- 

BBBSION—NonGE. 

To  establish  advene  poaseariiOQ  In  favor  of 
one  cotenant  as  against  aootiier,  there  must  be 
such  outward  acts  excItisiTe  ownership  as  to 
impart  notice  of  advene  poncsston  to  the  other 
cotenant ;  but  an  actnal  notice  In'  that  b^lf 
is  not  necessary. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |S  42-62;  Dec  Dig,  {  15.*] 

a  Tbnanot  in  Coiocon  (S  16*)— Possession 
or  One  as  Possession  or  Axx— PBSsmir- 
txon  and  Bubden  ot  PBOor. 

Unity  of  possession  being  of  the  essence  of 
tenancy  in  common,  there  is  a  rebuttable  pre- 
sumptioo  that  the  Dosseasion  of  <me  cotenant  is 
the  possession  of  aU  and  the  burden  is  on  a  co- 
tenant  se^ng  to  rebut  it  to  do  so  by  cedent 
proof.  !nie  acta  relied  on,  whether  verbal  or  oth- 
erwise, must  be  open,  clear,  and  so  unequivocal 
as  to  coerce  belid. 

[Ed.  Note. — For  otiier  eases,  see  Touuier  in 
Common,  Cent  Dig.  {{  42-62;  Dec  Dig.  {  16.*J 

9.  TBU9IS  (1 81*)— Bbsuioino  TBunr»— Land. 

Where  a  widow  with  minor  children  assum- 
ed to  deal  with  the  personal  estate  of  her  deceas- 
ed husband  as  her  own,  and  invested  It  in  real 
estate  in  her  own  name,  there  was  a  resoltinc 
trust  tai  the  property  so  purchased  in  favor  of 
the  children  whose  money  waa  so  nsed,  and  In 
such  ratable  proportion  to  each  as  each  con- 
tributed to  the  purchase  money. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SI  116-116;  Dec  Dig.  f  81.*] 

10.  Appeal  and  Erbob  (|  894*)— Equtft— 
Bbingino  up  Btidenob. 

In  an  equity  case,  all  tiie  tesdmony  riMuld 
be  brought  np  by  the  party  aetiUng  a  rerersaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8637-5644;  Dec  Dig.  i 
894.*] 

11.  Ejbcthxkt  (S  66*)— Tbiai.— Bubden  or 
PBoor. 

Defendant  In  ejectment  who  undertook  to 
quiet  his  own  title  by  showing  ttiat  the  widow 
and  administrator  of  the  ancestor  under  whom 
all  claimed  bad  purchased  the  land  with  the 
asseta  of  ttie  estate,  and  had  settled  with  all  the 

{tarties  except  himself,  and  that  she  had  prom- 
sed  him  the  land  in  qa«iti<m  as  his  distributive 
share,  which  it  did  not  exceed  in  valuer  had  the 
harden  of  establishing  such  claim. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  ||  23&-245;  Dec  Dig.  |  86.*] 

12.  Ejectment  (S  95*)— SurnoxEHor  or  Bvi- 

DEN  OE — SeITUUCENT. 

In  ejectment  when  the  lUihta  of  the  par> 
ties  rested  upon  a  resulting  trust  created  by  the 
acts  of  the  administrator  of  thdr  ancestor,  evi- 
dence held  to  show  that  a  settlement  liad  been 
made  with  all  the  other  benefidariea  except  de- 
fendant and  one  other. 

[£^.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  8S  280-295 ;  DecDfC  |  Sfe.*] 

18.  Bquitt    59*)— Maxiks. 

Where  children  after  Hiwit  majority  acqui- 
esced for  a  long  time  in  some  domestie  arrange- 
ment wlmeby  each  received  from  their  father's 
estate  an  amount  nearly  equal  to  the  share  thst 
each  was  apparent^  then  entitled  to  the  maxim 
"Equality  is  equit/*  applied. 

[Ed.  Note.— For  other  casu,  see  Equity,  Cent 
Dfff.  S  180;  Dec  Dig.  |  69.*] 
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14.  Afpeai.  Aim  Ebbob  (|  894*)— Buucs  ov 

CotTBT—ConOTBVOnoH. 

Supreme  Court  rule  7  (73  S.  W.  v),  to  the 
effect  that  In  an  equity  caee  all  the  teBtimony 
must  be  brought  up,  must  receive  a  reasonable 
oonetruction.  and  it  is  also  in  the  power  of  the 
court  to  anatain  ite  own  rales,  or  to  except  a 
particular  case  from  their  operation  whenever 
the  purposes  of  justice  reqmre  it;  and  hence, 
where  appellants  in  their  biU  of  exceptions  made 
a  call  for  an  exhlUt  which  had  been  mislaid  and 
could  not  be  produced,  they  ooidd  not  be  held  in 
fault 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  8087-8644;  Dec.  Dig.  S 
8»4.*] 

Anieal  from  Glrcidt  Oonrt,  Adair  County; 
Nat  H.  Shelton,  Judge. 

EtJectment  by  A.  J.  Bynda  and'  others 
against  Qeoige  Hynds,  with  croas-blll  by  de- 
fendant From  a  decree  awarding  certain 
Interests,  plalntUEs  appeal.  Bevened  and  re- 
manded. 

J.  M.  McCaU  and  P.  J.  Belger,  both  of 
KlrtcsTlIle,  and  Joseph  Park,  of  La  Plata,  tor 
appellants.  Hlgbee  &  Mills,  of  Lancaster, 
and  OampbeU  &  Ellison,  of  KirksrUle^  for  re- 
qwndent 

LAMM.  J.  Stfectment  in  the  Adolr  dr- 
coit  court  From  certain  evidence  (in  which 
a  "partition  miif '  is  referred  to),  we  con- 
clude plaintUCs  had  sued  defendant  at  some 
prior  time  for  the  partition  of  certain  lands 
in  Adair  county,  that  therein  defendant 
claimed  adverse  possessioD,  and  that  there- 
upon such  proceedings  wera  liad  in  that  suit, 
that  plaintiffs  were  either  cast  or  that  the 
cause  was  abated  until  plaintiffs  brought 
«]ectment  and  tried  oat  title. 

At  any  rate.  In  March,  1900,  plaintiffs  sued 
in  ejectment  to  recover  three  tracts  of  land 
In  Adair  oonnty,  for  convenience  here  desig- 
nated as  A.  B,  and  O.  Tract  A  Is  the  3.  % 
of  the  S.  W.  hi  of  section  12,  township  61, 
range  16,  except  the  right  of  way  of  the 
Wabash  railroad.  Tracts  B  and  O  are  two 
outlying  tracts  of  timber  land  that  need  no 
description.  Plaintiffs  aver  they  were  law- 
fully entitled  to  possession  on  a  certain  day 
In  October,  1880.  They  lay  ouster  as  of  May 
18.1908. 

Defendant  answered  with  a  general  denial, 
following  that  by  the  averment  that  he  was 
the  owner  In  fee  and  In  possession  as  such, 
dalmlng  title,  but  that  plaintiffs  claimed 
some  Interest  adverse  to  defendant's  title 
Thereupon  the  answer  goes  on  to  pray  the 
court  to  ascertain  the  respectlTe  titles,  es- 
tates, and  interests  of  plalntlflls  and  defend- 
ant, and  adjudge  the  same  severally,  and 
fInaUy  determine  all  the  rigAita  and  claims 
of  the  parties,  and  adjudge  and  decree  de- 
fendant to  be  the  absolute  owner,  that  plain- 
ttfls  or  n^ttaer  of  them  have  any  title,  and 
for  aU  proper  equitable  relief. 

Qfote:  The  pleader  evidently  undertook  In 
Ida  answer  to  state  a  cause  of  actlcm  Jin&er 
former  section  650  to  determine  and  quiet 


title— now  section  2S8B,  B.  S.  190&-and  this 
by  way  of  defense,  without  reference  to  a 

counterclaim.) 

Presently,  at  the  same  term,  plaintiffs  filed 
th^  motion  to  strike  out  all  that  part  of 
the  answer  following  the  general  denial,  for 
sundry  and  divers  reasons,  but,  as  the  mo- 
tion was  overruled  and  no  assignment  of 
error  Is  made  on  that  rulin'g,  it  Is  put  away 
from  us.  At  the  same  term  plaintiffs  filed 
their  reply,  in  which,  after  denying  auc- 
tions of  new  matter,  they  more  fully  ex- 
ploited their  alleged  title,  claiming  as  heirs 
(children  and  grandchildren)  of  one  Parmella 
Hynds,  who  died  Intestate  seised  as  owner 
of  the  premises  and  in  possession  at  the  time 
of  her  death,  to  wit,  in  1898,  and  averring 
that  defendant  was  also  an  heir  <chilcO  of 
Parmella  and  was  devteee  of  another  de- 
ceased heir,  one.  Bit  Hynds  (also  a  child), 
that  as  such  heir  and  devisee  defendant  was 
entitled  to  an  undivided  two-fifths  of  the 
land  as  tenant  In  common  with  plalnUfts; 
that  two  of  plaintltCB,  A.  J.  Hynds  and 
Jennie  Mahaffey,  were  each  entitled  to  a 
one-fifth  as  eadi  tenants,  and  that  the  other 
plaintiffs,  naming  them,  were  the  widow  and 
children  of  a  deceased  heir  of  Parmella,  to 
wit,  William  Hynds,  and  as  such,  entitled 
to  his  share,  to  wit,  an  undivided  one-fifth  as 
such  tenant  After  restating  the  averment 
of  the  petition  that  defendant  wrongfully 
withholds  possession,  eta,  plalntlffa  renew 
their  prayer  for  Judgment 

At  the  next,  to  wit,  the  January  term, 
1910.  on  the  trial  at.Uie  close  ot  the  evidence, 
defendant  filed  an  amoided  answer.  This 
amended  answer  was  a  replica  of  the  former, 
with  the  addition  of  what  the  pleader  called 
a  "cross-bill.**  In  a  nutshell,  the  cross-blU 
set  forth  these  averments:  That  in  1858  John 
Hynds  died  intestate  in  Adair  county,  leav- 
ing a  widow,  Parmella,  and  certain  children, 
one  of  whom  was  defendant,  then  aged  two 
years,  and  William,  A.  J.,  and  Blcble  (Bit), 
and  Joonle  Mahaffey ;  that  Parmella  was  ap- 
polnted  administratrix,  took  possession  of 
the  estate,  to  wit,  personal  proper^  of  the 
value  of  92,500;  that  with  the  money  and 
assets  In  her  hands  as  su(A  administratrix 
she  bought  the  land  described  In  the  petition, 
taking  title  theroto  In  her  own  name;  that 
afterwards,  on  dates  and  in  ways  mentioned 
in  the  answer,  ahe  settled  in  full  with  all 
the  children  of  John  Hynds  for  their  respec- 
tive distributive  shares  in  his  estate,  with 
the  exception  of  defendant,  and  that  the  dis- 
tributive shares  so  paid  to  said  children  re- 
q>ectlvely  were  accepted  in  full  settlemoit; 
that  there  remained  only  the  described  real 
estate^  so  paid  for  out  of  said  trust  funds  in 
Parmella's  hands  as  administratrix ;  that  de- 
foidant  never  received  any  part  of  his  dis- 
tributive share  of  his  father's  estate;  that 
the  land  in  question  did  not  exceed  in  value 
his  distributive  share ;  that  long  before  the 
death  of  Parmdia,  she  promised  to  set  apart 
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and  conTey  to  defendant;  as  and  for  Us  dls- 
tritmtlve  aluire,  said  land ;  that  defezdant  ac- 
cepted the  same ;  and  that  "therefore  (there- 
firom?)  until  the  present  time  defendant  had 
had  fnll  and  exdrndve  possession  of  the 
prendses  as  his  own,  dajmins  title  thereto, 
laying  taxes  thereon,  and  ezerdsiiuc  an  the 
usual  acta  of  ownerahlp  thereover."  Where- 
fore, defendant  says,  that  by  reason  of  the 
preodses  he  Is  Qie  owner  of  all  three  tracts, 
and  prays  the  court  to  adjudge  and  decree 
to  that  eileet,  and  that  plaintlfb  and  ea<3i 
of  them  be  divested  of  all  title  and  dalm  of 
title  thereto,  eta 

On  that  amended  answer  coming  In,  plain- 
tlffiB  filed  a  motion  to  strike  out  that  part 
of  it  purporting  to  be  a  cross-bill,  tor  the 
reasons  (D  that  there  was  no  evidence  au- 
thorizlz^  the  filing  of  said  amended  answer ; 
an  that  the  part  objected  to  Is  ccmtradictory 
to  defendant's  original  answer;  (B)  that  ft 
is  inconsistent  with  defendants  said  orig- 
inal answer;  (4)  because  the  cross-bill  does 
not  state  facts  sofflcient  to  constitute  a  cause 
of  action;  CK)  and  does  not  state  facts  sufll- 
dent  to  comttltute  any  daim  or  right  to  the 
real  estate ;  (8)  and  was  not  filed  at  the  time 
it  purported  to  be.  That  motion  was  over- 
ruled. Plaintiff  excepted  in  a  record  entry, 
but  filed  no  term  bill  of  exceptions.  There- 
upon the  court  took  time  to  consider,  and 
the  cause  was  continued  to  the  next  r^lar 
term. 

At  the  next  term  the  cause  came  on  for 
final  dlspodtion,  and  it  was  decreed  tbat  de- 
fendant was  the  owner  of  A ;  that  title  to  A 
be  vested  in  him  in  fee,  to  the  exduadon  of 
plaintlfb  or  either  of  them;  that  tracts  B 
and  O  belong  to  defendant  and  plaintlfb, 
the  other  living  ddldren  of  Parmella  and 
John  Hynds,  and  the  hdrs  of  thdr  dead 
diild,  William,  as  tenante  in  common,  to 
wit,  an  undivided  one-fifth  to  defendant  as 
such  ddld,  the  aune  to  d^ettdant  as  devisee 
of  his  deceased  unmarried  brother,  Bit  (who 
died  testate),  one-fifth  to  Jennie  MahaCFey 
(bom  Hynds),  one-fifth  to  A.  J.  Hynds,  and 
another  fifth  to  the  other  plaintiffs,  the  chil- 
dren of  William  Hynds  deceased— an  nn- 
divlded  one  forty-fifth  to  each  dilld,  subject 
to  the  dower  of  Wflllam's  widow.  The  costs 
were  ordered  paid  by  plaintlflB  and  defend- 
ant, half  and  half.  Therenpon  plaintiffs  ap- 
peal in  due  time  and  on  such  proper  steps  as 
bring  here  for  review  certain  questions.  De- 
fendant abides  the  decree.  SuiHcient  of  the 
record  and  proof  to  determine  pointe  raised 
will  appear  In  connection  with  a  considera- 
tion of  the  point  Itsdl 

We  make  the  following  prophylactic  ob- 
servations as  a  foreword:  By  unhappy  In- 
advertence, the  cause  on  some  phases  was 
loosely  tried  on  both  sldea  Both  sides  re- 
sort to  the  nebular  h^fpotheHs,  and,  to  bor- 
row a  chimney-comer  figure.  In  sewing  seams 
dropped  stitches.  Shadows  lurk  in  the  rec- 
ord which  experienced  and  able  counsd  (as 
her^  could  have  cleared  away,  and  witness- 


es were  cross-examined  on  docnmoitB  not 
preserved  in  the  record.  So  tt»  brief  of  ap- 
pellant violates  that  paragraph  ^  our  rule 
15  requiring  a  statem»t,  In  numerical  ordw, 
of  the  points  relied  on,  togettier  with  a  cita- 
tion of  authorities  appropriate  under  eadi 
point,  and  all  this  to  be  sQiarate  and  apart 
from  the  argument  and  discnsskm  of  au- 
thorities. Handicsjiped  with  sudi  unneoes- 
sazy  troubles,  we  do  the  best  we  can  with 
the  record.  By  sifting  and  winnowing  we 
will  formulate  *propo8itioD8  In  our  own  way. 

L  Of  the  tnotbm  to  strike  out.  It  is  a^oed 
for  appeilante  that  the  motion  to  strike  out 
part  of  the  amended  answer  should  have  been 
Bustelned.  Respondent's  counsd  pass  the 
p(dnt  In  sllaice.  In  fact  there  Is  no  sd:  line 
of  battle  in  brtefs,  or  steady  measuring  of 
swords.  When  appellants  assert,  respondait 
does  not  answer,  and  vice  versa. 

[1]  In  our  o^nlon.  the  asBlgnment  must 
be  ruled  against  sibilants,  because: 

(a)  The  motion  to  strike  out  was  made  and 
raled  and  the  e»!eptlon  saved  at  one  tenn  of 
court,  whilst  the  decree  was  entered  and  the 
bill  of  exceptions  was  filed  under  leave  taken 
at  a  succeeding  term.  No  teem  Mil  of  ex- 
ceptions was  filed,  and  no  leave  granted  to 
file  one  at  the  term  the  exception  was  taken ; 
but  aniellants  undwtook  to  preserve  the  ex- 
ception in  the  record  oitries  made  at  the 
time  and  in  a  bill  filed  at  the  succeeding 
term.  Sudi  course  does  not  save  the  exc^ 
tion,  ^tere  one  is  necessary  to  a  review. 
R.  S.  1900,  I  2029  reads:  *'Sudi  exception 
may  be  written  and  filed  at  the  time  or  dnr- 
ing  the  term  of  the  court  at  wtkicli  It  Is  tak- 
en, or  within  sudi  time  thereafter  as  the 
court  may  by  an  order  entmd  of  record 
allow,**  etc. 

[2]  (b)  It  has  been  ruled  that  an  advme 
raling  on  a  gmeral  demurrer  may  be  re* 
viewed  without  an  exceptton. 

[3]  It  has  been  ruled  that  a  mUng  on  a 
motion  to  strike  out  is  presttved  only  by  an 
exception.  But  it  has  also  beat  rated  that 
cases  may  arise  where  a  motion  to  strike  out 
fUls  the  office  of  a  general  donurrer  and, 
undOT  guarded  Umltetions,  may  be  treated 
as  sndL  But  it  is  obvious  tbat  this  motion 
to  strike  out  (while  it  had  pertinent  matter 
to  a  general  demurrer)  covered  oOier  grounds 
appropriate  to  a  mere  motion;  hence  both 
the  motion  and  the  «cc^tlott  should  have 
been  saved  in  a  bill  filed  at  the  torn,  or  on 
leave  granted.  In  order  to  bring  up  tiwse 
grounds  of  the  motion,  sesnrable  from  tiie 
general  demurrer.  We  have  been  so  lately 
over  this  ground  that  we  will  not  restate  the 
learning  on  the  point  The  carious  may  otm- 
sult  Shohoney  v.  Railroad,  231  Mo.  loc  dt 
148.  1S2  S.  W.  lOSe,^  Ann.  Oas.  1912A.  1143, 
et  seq.,  and  cases  therein  dted;  Interstate 
B.  B.  Go.  V.  Mo.  R.  ft  0.  B.  Co.,  158  S.  W. 
3^,  not  yet  offldaUy  reported,  and  cases 
therein  dted. 

[4]  We  rule,  therefore,  that  the  mothm  to 
strike  out  and  the  oceptlon  to  the  ruling 
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thereon  are  ii6t  liere  for  review,  except  In  bo 
far  as  the  motion  la  a  general  demurrer. 
This  disposes  of  these  gronnda  of  the  motion 
directed  to  InoonsistoiGy  of  the  crosa^Ul 
with  tbe  original  answer,  its  being  contra- 
dictory thereto,  the  lack  of  evld«ice  war^ 
ranting  the  amendment,  and  Ita  beHae  filed 
ont  of  time.  Our  mllng  on  this  technical 
gronnd  la  softened  to  as  for  the  reason  that 
we  can  see  no  snbetance  on  tiie  merits.  There 
was  no  inconslstracy.  no  contradiction,  no 
andmeUnesflL  The  rl^t,  b^Ore  final  Judg- 
ment, to  amend  the  pleadings  to  agree  with 
ttie  proof  Is  safeguarded  by  statote.  R.  S. 
1909, 1 184S-  Plalnttffs  asked  no  terms  when 
the  amoidm^t  was  made,  and.  If  the  proof 
did  not  hare  the  probative  force  warranting 
a  decree  on  the  amended  answer;  as  argned, 
that  qnestlon  la  opax  on  the  merits  and  is 
not  to  be  decided  on  a  motion  to  strike  ont 
the  am«idment 

[I]  (c)  Taken  as  In  part  filling  the  office  of 
a  goeral  demurrer,  it  will  be  observed  the 
motlim  did  not  sbike  at  that  part  of  the 
amended  answer  wherein  the  pleader  makes 
averments  invoking  the  aid  of  old  section  6S0 
to  qnlet  title;  and.  U  It  did.  the  genmUty 
of  the  language  nsed  In  that  behalf  In  the 
answCT  was  well  oiongh.  Hnff  v.  Idnd  Oo., 
107  Mo.  66,  67  8.  W.  716.  The  motion  merely 
attacSEB  ttie  cross-bill,  eo  nomine.  But  In 
tlietr  brief  they  do  mit  point  ont  tlie  absence 
of  any  spedflc  averment  essential  to  the 
statonent  of  a  cause  of  action  in  equity.  An 
appellate  court  has  no  call  to  be  astute  to 
find  what  appdlante  neglect  to  put  tiielr 
finger  on.  While  the  cross-Mil  is  so  concise 
as  to  be  scant  and  a  Utile  vague,  yet  we 
are  not  iv^iarad  to  say  that,  liberally  con- 
strued, it  does  not  state  a  cause  of  action. 

[I]  In  leaving  the  whole  matter,  we  make 
t3ie  fallowing  further  observations:  To  mingle 
matter  of  dannrr^  and  motion  In  one  plead- 
ing la  an  nnsdenttflc  and  dlstnrUng  novels. 
McKee  Downing;  224  Ha  loe.  dt  18(M24  & 
W.7.  'The  motion,  Inter  alia,  nisei  enxediiw- 
ly  nice  pdnte  of  inractice.  Vor  Instance:  De- 
fmdant  was  sued  in-straU^t  ^ectment  Un- 
doubtedly he  had  the  right  under  onr  practice 
act  to  plead  by  way  of  defteue,  and  unite  In 
his  answer  ""a  general  and  spedflc  dental" 
with  a  "statement  of  any  new  matter  con- 
stttnting  a  defense  or  counterclaim.'*  B.  8. 
1909,  i  1806.  The  next  section  prescribes  how 
the  "counterclaim"  must  arise,  and  amends 
the  Tecy  old  rule  of  practice  so  that  now 
defmses  and  counterdalms  may  be  such  as 
have  been  "heretofore  denominated  legal  or 
equitable  or  both."  Se^ion  1807.  In  Cham- 
bers V.  Chambers,  227  Mo.  2(0,  127  &  W.  8fi, 
187  Amu  St  Bep.  667,  pbdntUf  sued  tmder  old 
section  600  to  quiet  titie^  but  ha  Interwove 
into  his  petition  sndi  equitable  matter  as 
clearly  put  the  cause  into  equity.  The  an- 
swer was  in  two  counts,  tbe  second  a  chmb- 
action  In  ejectment  One  question  was  (227 
Ma  278,  127  a  W.  80,  187  Am.  St  Bep.  507) 
wbstiwr  a  atilcUy  legal  actlini  of  ejectment 


may  be  grafted  by  defendant  <m  tin  stodc  of 
plaintUFs  suit  In  eqnlty,  looking  to  tbe  can- 
cellation of  a  deed  and  tbe  removal  of  a 
cloud  upon  plaintlfrs  tttie.  In  tiie  Instant 
case  we  have  the  converse  of  that  Plaintiffs 
sue  at  law  in  strict  ejectment.  presumaUy 
driven  to  that  course  by  an  ordor  In  the  par- 
tition suit  because  of  a  claim  of  adverse  pos> 
session.  When  they  do  so.  tiiey  are  met 
with  a  defense  by  way  of  an  action  to  quiet 
title  under  old  section  660.  May  dtfendant 
take  that  course?  Furthermore,  they  are 
met  with  a  "cross-blU,"  not  designated  as  a 
"countraclaim."  Must  there  not  be  an  orig- 
inal blU  before  there  can- be  a  "oroM"  bill? 
We  say  neither  aye  nor  nay  on  those  ques- 
tions, but  martc  the  spot,  that  we  may  not 
be  precluded  hereafter  should  such  questions 
ct  practice  be  brought  here  on  a  record  In 
some  other  case  «^»«ii«nginy  a  ruling. 

A  main  part  of  appdlanta*  brief  is  levded 
at  the  ruling  on  the  motion  to  strike  out 
Undn-  cover  of  that  gfloeral  head,  as  already 
hinted,  they  have  dtscnssed  questimis  per- 
taining to  the  substantive  law  of  their  casa^ 
and  which,  In  tiiat  view  of  It  iu  due  course 
will  receive  conslderatlai,  reeazdless  of  the 
Irregular  dasslflcatioQ  of  matiw  in  their 
brief,  this  as  a  debt  due  Justice. 

IL  Of  mdvene  fwnstfloik  We  are  fur* 
nlshed  with  a  brief  by  appellants  on  tbe 
qnestlon  ot  what  constitates  advttse  posses- 
sion between  ootenants. 

[7]  ^niey  Imdet  on  the  propocdUon  tiiat,  to 
establish  BQCih  poasesBlmi  In  favor  of  one  co- 
tenant  as  against  another,  there  must  be  such 
outward  acta  of  exdnslTe  ownership  as  to 
Impart  notice  of  adverse  possession  to  otiier 
CO  tenants.  Defendant's  counsel  pass  the  point 
in  sUoice.  Sudi  sllaice  is  tantamount  to 
their  conoBsrion  that  the  rule  Is  as  stated. 
Whether  conceded  or  not,  such  is  the  rule. 
Alloi  T.  Morris,  244  Mo.  loa  dt  868,  148 
S.  W.  90S,  Ann.  Caa.  1918D,  1810.  et  seq.; 
Goberly  v.  Coberly,  189  Ma  loc.  dt  16,  87 
S.  W.  907,  et  seq. ;  Mlsenbelmw  v.  Amos,  221 
Ma  862,  120  a  W.  602.  Actual  notice  to 
other  cotenanta  in  tiiat  ,behalf  is  not  neoes> 
sary.  But  a  mere  frame  of  mind,  a  mental 
attitude,  unaccompanied  with  acts,  will  not 
alone  da  The  laws  of  men  ^al  with  the 
mere  purpose  formed  in  the  mind  only  when 
the  purpose  comes  Into  the  open  by  flower- 
ing Into  emcreto  action  In  some  overt  act, 
or  toids  to  stamp  tiw  diaracter  of  some  act 
in  Judgment  The  laws  ttf  heaven  are  differ- 
ent They  search  the  heart  itself  with  an  all- 
seeing  eye,  and  there  see  snakes  in  the  grass 
to  be  bruised  by  the  hed,  a  g.  Matt  v,  2& 

[I]  Now,  imlty  of  possession  bdng  of  ths 
very  essence  of  tenancy  In  common,  the  po» 
sesston  of  (me  Is  presumptively  the  posses- 
sion of  all.  The  jnesumptton  Is  a  rebuttable 
one,  but  the  burden  is  on  the  cotenanta  seek- 
ing to  rebut  it  to  do  so  by  cogmt  proof.  The 
acts  relied  on,  whether  verbal  or  otherwise, 
must  be  open,  clear,  and  so  unequivocal  as 
to  coerce  htUat  It  they  measnr*  up  to  that 
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severe  standard,  asd  demonstiate  to  the 
world  (by  their  openness  and  notorl^t^)  an 
adverse  claim,  the  co tenant  may  fheoeby  es- 
tablish dlsselsen  of  his  fellows,  and  pot  Mm- 
delf  In  the  way  of  finally  getting  title  by  ad- 
Terse  possesion  through  mere  effluxion  of 
time.  But,  in  the  Instant  case,  respondent 
does  not  claim  title  by  limitation,  nor  that  an 
adverse  possession  in  flowered  and  rip- 
ened info  such  title.  His  claim  Is  that  he  is 
the  sole  remaining  benefldary  of  a  trust 
fand  springing  trom  a  resulting  trust,  a 
trust  fund  out  of  which  the  other  original 
beneficiaries  had  received  their  dlstributlTe 
shares,  the  residue  falling  Into  bis  lap  on 
equitable  principles,  even  as  falls  an  apple 
from  its  bough  in  its  due  season.  True,  he 
had  and  held  excluslTe  possession  for  a  time. 
True,  he  was  In  possession  claiming  adverse- 
ly when  the  suit  was  brought  But  he  uses 
such  possession  only  as  persnadve  evidence  to 
show  acaniescrace,  on  the  part  of  the  other 
heirs  of  Parmella  and  John  Hynds,  In  hia 
theory  of  a  resulting  trust  and  a  settlement 
with  the  other  beneficiaries.  In  view  of  this 
contention,  we  lay  aside  appellants'  proposi- 
tion of  law  for  use  in  some  other  case. 

III.  Of  an  eapres'8  trust  and  gift,  (a)  Ap- 
pellants* brief 'iit:>part  invokes  the  trite  rule 
that  an  express  trust  in  land  cannot  be  es- 
tablished by  word  of  mouth.  As  no  express 
trust  is  Invoked  by  respondent,  the  matter  Is 
in  80  far  afield  that  it  Is  not  here  for  judicial 
disposition.  We  moitlon  it  only  to  wash 
our  hands  of  it.  We  have  nothing  to  do  with 
what  is  not  b^ore  us.  (b)  The  same  ruling 
must  be  made  on  their  proposition  that  the 
evldoice  Is  not  of  that  direct,  positive,  and 
unambiguous  character  necessary  in  establish- 
ing a  gift  of  real  estate.  The  essential  and 
stringent  requisites  of  a  gift  of  that  sort  are 
pointed  out  ex  indnstrla  In  appellants'  brief, 
and  are  stressed  arguendo.  Why  so?  This 
case  cannot  break  In  whole  or  In  part  on 
such  question.  Respondent  Is  not  standing 
on  a  gift,  qua  gift  He  asserts  no  donation, 
nothing  received  without  mon^  and  without 
price  as  a  gift  inter  ,vivoa.  Contra,  he  claims 
as  of  right,  within  recognized  doctrines  of 
equity  pertaining  to  resulting  trusts.  He  sap- 
plements  that  claim  by  the  contention  (In  aid 
of  It)  that  the  trust  was  executed  by  turning 
the  land  over  to  Mm  as  his  distrlbatlTe  share 
of  his  fttther's  estate.  Accordingly,  we  put 
gifts  and  express  trusts  aside. 

IV.  Of  a  retuUing  trutt.  Attending  to  the 
record  on  that  head,  the  proof  is  to  this  ef- 
fect: John  Hynds  died  in  1868,  Intestate,  in 
Adair  county,  possessed  of  personalty,  but 
seised  of  no  realty.  As  a  settler,  he  had 
come  into  the  country  shortly  before  with 
some  means,  but  died  before  buying  land. 
He  left  a  widow,  Farmelia,  who  survived 
him  40  years,  and  six  children,  William,  A, 
J.,  Bit  Jennie  (who  Intermarried  with  Ma- 
haffey),  Tabltha,  and  George,  aged  two  years. 
Tabitha  died  during  mintnlty,  while  under 
guardianship  and  unmarried.    The  record 


does  not  show  whether  an  administrator  was 

aivointed  for  her  estate  or  what  disposition 
was  made  of  It  As  all  parties  seem  to  a»- 
sume  such  fact,  we  shall  also  assume  it  was 
treated  as  merged  In  the  corpus  of  the  gm- 
eral  estate.  Jennie  married  while  a  ward 
nnder  guardianship.  We  infer  that  William 
was  about  of  age  at  his  father's  death.  At 
that  time  the  other  children  were  minors, 
and  four  of  them  were  minors  In  1866,  to  wit, 
A.  J.,  JennH  Tabitha,  and  George.  Two  of 
the  sons,  A.  J.  and  Bit  Hynds,  while  minors 
(aged  respectively  18  and  20  years)  enlisted 
and  served  as  soldiers  daring  the  Civil  War. 
At  least  one  of  them  (A.  J.),  and  possibly  the 
othtf,  sent  his  army  pay  home  to  their 
mother,  but  whether  it  was  sent  home  as  due 
to  her  as  surviving  parent  during  th^r  mi- 
nority or  to  be  held  by  her  as  agent  or  as 
part  of  their  estate  does  not  appear.  Nei- 
ther does  the  amount  of  the  estate  of  John 
Hynds  positively  appear.  We  shall  have  oc- 
casion, in  due  course,  to  recur  to  this  phase. 
On  August  4,  1868,  it  is  shown,  from  a  rec- 
ord produced  from  the  probate  office  of 
Adair  county,  that  Parmella  appeared  "in 
vacation"  and  filed  an  affidavit  of  the  death 
of  John  Hynds,  and.  on  that  date  the  record 
entry  shows  this:  "Letters  of  administration 
are  granted  to  her  on  the  estate  of  said  de- 
ceased." The  amount  of  her  bond,  the  size 
of  the  estate,  the  character  and  condittou  of 
the  assets,  or  the  history  of  her  administra- 
tion nowhere  appear  In  any  subsequent  en- 
try. Indeed,  from  that  day  In  August,  1858, 
down  to  the  day  of  trial  there  is  not  a  shred 
or  thread  of  evidence  relating  to  probate  pro- 
ceedings In  the  estate  of  John  Hynds  or  her 
administration,  except  what  may  be  faintly 
got  aliunde,  and  by  Indirection  and  inference 
at  that  There  is  testimony  that  (with  the 
above  scant  result)  the  records  in  the  probata 
office  were  sean^ed  for  entries  relating  to 
the  administration  of  the  estate,  bnt  it  does 
not  appear  that  any  search  was  made  In  the 
office  of  the  derk  of  the  county  court  for 
data  in  this  anctent  matter  (the  significance 
of  which  omission  will  be  presently  referred 
to).  The  records  produced  from  the  probate 
court  also  show  the  following  entries,  and  no 
more,  relating  to  her  gnardtanahip:  On  Au- 
gust 8, 1865,  she  was  appointed  guardian  and 
curator  of  the  four  diildren  on  that  date 
remaining  minors,  to  wit  A.  J.,  Jennie,  Ta- 
bitha, and  QeoTg^  Her  btnid  was  fixed  at 
^,000,  and  it  was  filed  and  approved. 

(Note:  By' reference  to  section  22,  p;  468, 
c.  116,  R.  S.  186S,  it  win  be  seen  that  at  that 
time  goardlans'  and  curators'  bonds  were  re> 
quired  to  be  fixed  at  "double  the  value  of  the 
estate  or  Interest  committed  to  their  care." 
Assuming  such  duty  was  performed  by  the 
court  then  eoch  entry  is  evidence  of  the  fact 
that  the  mother  as  guardian  and  coratOT  bxA 
Into  her  hands  an  estate  of  not  more  than 
12,500,  belonging  to  the  four  minorsj 

From  the  same  record,  produced  from  tiie 
same  source  another  reooid  tttty  was  imd 
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In  eTldeiu»,  apparentlr  under  date  of  "May 
e,  1866,"  BhowlDg  that  Parmelia  was  charged 
with  the  sum  of  ?2 ,234.96  as  assets  belong- 
ing to  said  four  minors,  and  on  that  date 
she  received  credit  of  the  sum  of  |876.96  "as 
per  settlement  here  filed."  Maybe  the  paper 
presently  referred  to  as  "defendant's  Exhibit 
A"  was  this  settlement  "here  filed,"  but  the 
record  is  dark  on  that  It  is  obvions  there  is 
a  mistake  In  either  the  date  of  her  appoint- 
ment as  guardian  and  curator  or  In  the  date 
of  the  entry  last  above,  for  the  charge,  credit, 
and  settlement  sjwken  of  apparently  ante- 
date her  appointment  Fifteen  years  go  by 
and  then  the  following  appears  under  date  of 
August  0,  1S80:  "Estate  of  Hynds'  minor 
heirs,  Parmelia  Hynds,  G.  and  C,  annual 
settlement  filed.'  Why  we  are  left  to  guess 
we  do  not  know,  but  maybe  this  settlement 
and  not  the  other,  was  "defendant's  Exhibit 
A."  Another  entry,  we  Infer  on  the  same 
date,  reads:  "Estate  of  Jennie  Mahaftey, 
Parmelia  Hynds,  G.  and  C,  final  settlement 
filed  and  continued."  On  September  13, 1880, 
the  following  entry  appears:  "Estate  of  Jen- 
nie Mahaffey,  Parmelia  Hynds,  O.  and  0., 
final  settlement  continued  second  Monday  in 
next  month." 

(if Ota  bene:  Under  the  Constitution  exist- 
ing in  1856,  art  6,  §  12,  It  was  provided  that 
probate  Jurisdiction  should  exist  In  "inferior 
tribunals"  to  be  established  In  each  county. 
Under  that  constitutional  grant  of  power,  ex- 
clusive original  probate  Jurisdiction  was 
vested  by  statute  in  county  courts.  R.  S. 
1850,  ToL  1,  p.  5S4,  c.  47.  There  It  remained 
until  1877,  exc^t  In  the  dty  and  county  of  St 
Louis,  and  except  In  counties,  where  by  virtue 
of  local  statutes.  It  was  vested  In  common 
pleas  courts  or  other  uamed  trlbynals  by 
special  enactment  It  Is  not  made  to  appear 
there  was  any  such  special  act  passed  for 
Adair  county,  but  in  1876  the  Constitution 
was  made  to  read  so  that  "Judicial  power" 
was  vested  In  "probate  courts."  Art  6,  {  1. 
And  by  section  84,  Id.,  the  General  Assembly 
was  required  to  establish  such  a  court  In 
each  county  and  it  was  given  probate  Jurla- 
diction.  In  1877,  in  obedience  to  that  man- 
date, such  courts  were  established  through- 
out the  state  by  act  of  the  General  Assembly 
in  each  county  [article  5,  c.  23,  R.  S.  1879], 
and  provision  was  thereby  made  for  a  transfer 
of  those  books,  "relating  solely  to  the  estates 
of  deceased  persons,"  etc,  and  guardians  and 
curators  from  the  o^ce  of  the  clerk  of  the 
county  court  over  to  the  probate  court,  as 
well  as  all  flies  and  papers.  B.  S.  1S79,  ( 
1191.  It  is  singular  that,  in  the  case  at  bar, 
no  attempt  was  made  to  show  that  entries 
relating  to  the  estates  of  minors  and  deceas- 
ed persons  were  kept  In  separate  books,  while 
the  county  court  had  Jurisdiction,  nor  were 
the  records  of  the  county  court  searched. 
So  that  if  we  assume  said  statute  was  obey- 
ed and  pafters  and  separate  books  sent  over, 
yet  there  la  left  to  be  reckoned  with,  the 
fact  that  In  many  countlei  no  separate  pro- 
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bate  books  were  kept,  bat  entries  anent 
county  business  proper  and  bnslhess  transact- 
ed In  county  courts  anent  estates  of  dece- 
dents and  minors  were  intenulni^ed  In  the 
same  record  booka) 

The  abstract  of  the  record  shows  that 
search  was  made  shortly  before  the  trial  in 
the  office  of  the  probate  court  for  flies  and 
papers  relating  to  the  guardianship  of  Par- 
melia, but  none  could  be  found.  Before  that, 
however,  one  of  defendant's  attorneys  did 
find  a  document  called  "defendant's  Exhibit 
A."  As  a  point  Is  made  In  respondents' 
brief  in  relation  to  the  absence  of  this  exhib- 
it from  the  abstract,  and  a  counterpoint  Is 
made  In  appellant's  reply  brief,  we  shall  re- 
cur later  to  that  exhfljlt  and  the  examination 
of  witnesses  thereon. 

The  proof  shows  that  at  the  death  of  John 
Hynds,  Parmelia,  his  spouse,  had  no  prop- 
er^ In  her  own  right,  nor  Is  It  shown  she 
acquired  any  such  property  since  that  time. 
Independently  of  the  estate.  Under  the  state 
of  law  then  existing  she  was  entitled  to  cer- 
tain personal  property  absolutely,  to  her  wid- 
ow's allowances,  to  dower  In  the  personalty 
as  her  distributive  share.  There  Is  a  sour 
saying,  nobody  owes  a  dead  man,  a  dead 
man  owes  everybody.  Allowing  that  to  over- 
shoot the  mark,  yet  the  rule  is  that,  when  a 
man  pays  Us  debt  to  nature,  he  does  not 
thereby  p&j  all  his  debts.  Men  usually  owe 
debts  And  die  owing  them.  The  doctor  levies 
his  toll,  the  undertaker  takes  his  share. 
Doubtless  Johip  owed  and  Parmelia  paid 
debts,  but  this  record  is  as  dumb  as  the  deeps 
on  that  matter.  But  there  Is  a  glimmer  of 
light  in  the  record.  For  Instancy  if  we  as- 
sume that  $2,234.96  represented  the  estate 
of  four  of  the  children,  then,  reckoning  from 
that  starting  point,  the  entry  is  some  evi- 
dence that  the  share  of  each  child,  minor 
and  adult  was  at  least  ¥658.74.  As  the 
charge  was  Joint,  so  the  credit  seems  to  be 
Joint  as  the  record  entry  runs.  If  that  sup- 
position be  Indulged,  the  share  of  each  minor 
child  would  be  reduced  by  the  rise  of  $200 
In  1866.  If  the  size  of  the  whole  estate  be 
calculated  from  the  share  of  each  minor,  It 
would  seem  that  the  estate  of  John  Hynds 
was  between  $3,000  and  $4,000.  His  estate 
seems  to  have  consisted  of  horses,  etc,  but 
the  bulk  of  it  was  money.  As  there  were  six 
heirs,  if  we  equalize  the  widow,  we  would 
have  seven  to  share  in  such  amount  and,  by 
division  by  seven,  it  appears  that  would  not 
be  far  from  the  amount  she  cliarged  herself 
with  for  each  of  the  minora 

Parmelia  presently  purchased  one  40  of 
tract  A  for  $750.  This  purchase  was  made 
soon  after  her  appointment  as  administra- 
trix, to  wit  on  September  21,  1858.  On  the 
1st  day  of  that  same  month,  she  bought  ei- 
ther tract  B  or  G  for  $100.  and  on  the  21st  of 
September,  in  the  same  year,  she  bought  the 
other  timber  tract  for  $125.  In  April,  1864, 
she  bought  the  other  M  of  tract  A  for  $675. 
She  aeems  to  have  at  once  adopted  the  plan 
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of  loaning  out  Qie  money  of  the  estate  In 
her  own  name;  for  we  find  notes  taken  In 
that  way,  and  In  some  Instances  the  collec- 
tlon  thereof  was  enforced  by  suit  and  Judg- 
ment At  a  time  left  dark  and  for  a  consid- 
eration left  dark  (It  must  have  been  before 
1863),  she  purchased  another  80  acres  of 
land  lying  close  to  tract  A ;  for  In  that  year 
8b&  conreyed  It  to  her  son  William.  At 
sometime  before  1868  (also  left  dark),  she 
bought  a  lot  In  Klrksrllle;  tor  we  find  In 
that  year  she  conveyed  that  lot  to  her  son 
A.  J.  for  $800.  He  paid  her  no  money.  In 
1866  one  Klrby  conveyed  70  acres  close  to 
tract  A  to  Bit  Hynds,  and  the  proof  is  that 
the  mother  paid  much  the  larger  portion  of 
the  money  for  this  purchase,  the  entire  con- 
sideration being  $1,400.  Said  deed  made  to 
William  Hynds  showed  a  consideration  of 
only  $lCiO,  but  the  proof  Is  that  tract  A  and 
these  other  lands  ran  at  abont  the  same  val- 
ue, and  It  Is  not  dear  that  William  paid  his 
mother  any  cash  for  the  land,  or,  If  he  did 
pay  the  $150,  It  was  not  the  true  value,  but 
'  must  have  been  boot  or  the  difference  In 
s<Mne  adjustment,  ^lllam  died  a  year  after 
bis  mother,  to  wit,  in  1899.  His  widow, 
ToUa,  who  married  William  after  the  con- 
veyance, gives  her  impression,  In  a  deposition 
taken  two  generations  afterwards,  from  talks 
that  she  heard  between  William  and  his 
mother  or  with  dther  or  both  (and  that  Is  left 
dark),  that  he  got  this  land  and  "a  piece  of 
money"  for  staying  at  home  and  taking  care 
ot  the  family  after  his  two  brothers  had  en- 
listed In  the  army,  but  the  proof  does  not 
show  that  the  mother  had  the  wherewithal 
to  pay  h'm,  exc^t  out  of  estate  money,  and 
there  Is  evidence  that  William  received  as 
much  as  $4S0  In  cash  from  her  at  another 
time,  and  gave  her  a  receipt,  presumably  as 
administratrix. 

[I]  To  sum  up  the  matter,  we  can  make 
notfaiiif  oat  of  t3ie  record  ezoeikt  that  the 
mother  assumed  to  handle  and  deal  with  the 
estate  as  her  own.  Inveated  it  in  tract  A  and 
other  real  estate  In  her  own  nam^  and  made 
loans  on  the  same  basis.  Under  such  circum- 
stances, it  is  a  wdl-settled  eooltable  princi- 
ple that  a  resulting  trust  arises  in  pn^wrtr 
60  purchased  in  favor  of  those  whose  mone7 
is  so  used,  and  in  such  ratable  proportion  to 
each  as  eadi  contributes  pundiaBe  moves. 
Stevenson  t.  Smith,  189  Ho.  loa  cit  466,  88 
S.  W.  86;  In  re  Ferguson  Estate,  124  Mo. 

27  S.  W.  BIS;  Patterson  v.  Booth.  108 
Mo.  402,  16  S.  W.  648;  May  t.  May,  189  Ma 
485,  88  S.  W.  76. 

We  hold,  thai,  that  tract  A  was  purchased 
with  money  belooglng  to  John  Hynda^  estate, 
and  that  a  resulting  trust  arises  on  that  fiict 
in  favor  of  bis  heirs.  Sudi  holding  brings  us 
to  the  deciding  questions  stated  In  the  next 
paragraph. 

V.  Of  a  tetOemmt  wUh  the  other  heUt 
(and  herein  of  "4efmdanr»  Bcthibtt  A"J.  At- 
tending farther  to  the  proofs,  there  was  tes- 
timony tending  to  show  as  follows:  Defend- 


ant received  no  share  In  his  fittheifs  estate. 
He  and  liis  brother  Bit  lived  on  tract  A  with 
their  mother,  and  farmed  it  In  partnership 
with  Bit's  70.  This  for  many  years,  the  odt- 
er  childrcD  living  away,  some  close  by,  and 
others  not  so  close.  The  original  house  on  A 
was  of  logs.  One  of  two  or  more  rooms  of 
frame  was  built  by  Bit,  Oeorge  heljrfng.  At 
flrst  Bit  paid  the  taxes,  but  for  a  fftw  yean 
before  his  mother's  death  and  contlnuoasly 
thereafter  George  paid  them.  The  land  was 
assessed  daring  her  life  to  her,  and  after  her 
death  to  the  Parmelia  Hynds*  estate.  Decla- 
rations of  the  mother  to  the  n^hbors  and 
vIsItorB  were  to  the  effect  Uiat  she  had 
settled  with  all  the  heirs  except  Oeorge,  and 
that  the  real  estate  she  owned  r^resented 
his  8har&  These  statements  wexe  begun  in 
the  BO'S  and  continued  on  down  to  ha  death. 
They  were  not  made  In  the  presence  of  nor 
brought  home  to  any  of  the  other  heirs. 
There  la  no  proof  Indicating  she  intended  to 
wrong  any  of  her  chlldroi.  yet  the  entire  ab- 
sence of  business  form  in  dealing  with  ttie 
estate  and  failure  to  settle  in  court  and  get 
a  legal  acquittance  Is  not  persuasive  that  set- 
tlements were  made  with  all  of  them,  stands 
Ing  the  test  of  the  law.  Neither  was  there 
evidence  of  any  probattve  force  that  any 
comidaint  was  made'  by  the  other  heirs,  or 
demands  for  more  than  they  had  received. 
Apparently  she  kept  no  bocHu  of  acooonts, 
and  what  she  knew,  or  believed  she  knew, 
was  alone  preserved  In  the  leaking  eop  of 
human  memory. 

After  the  mother  died  In  1896,  Oeorge  and 
Bit,  bachelors  both,  continued  to  live  on  the 
farm,  renting  It  out,  fanning  both  pieces  ot 
land  in  partnership,  collecting  the  rmt,  pay- 
ing the  taxes,  all  this  to  the  knowledge  and 
acQulesoenca  of  the  other  heirs,  and  George 
considered  himself  the  owner.  He  seemed  to 
have  been  a  dilatory  man,  not  alert  or  as- 
sertive, once  some  i^ven  to  Uauor  and  hob- 
nobbing with  cronies  in  a  nearby  village  but 
a  good  worker,  beloved  by  his  mother,  and. 
If  he  noised  his  exdurive  cdalm  of  ownraship 
abont  In  the  nd^iborhood,  it  Is  faintly 
shown.  If  at  alL  The  notoriety  of  his  claim 
seems  to  have  arisen  from  the  statement  of 
his  mother.  The  proof  shows  condndv^ 
that  the  old  lady  was  willing  and  ready, 
more  than  once,  to  make  a  deed  to  Oeorge, 
that  she  insisted  on  his  grttlng  a  JnsUoe  of 
the  peaee  and  having  the  business  attended 
to,  but  he  procrastinated  and  dallied,  and  his 
mothw  died  without  ezecntlng  Uxe  deed.  Af- 
ter a  few  years.  Bit  also  died,  lea^rtng  a  will, 
whereby  Oeorge  became  devisee  of  Bifs  70. 
The  record  does  not  show  that  Oeorge  ever 
claimed  to  his  brothers  A.  J.  or  WUUam  or 
William's  tuixB  that  tin  real  estate  was  his, 
until  shortly  before  he  was  sued.  On  the 
othtf  hand,  none  of  tiiem  made  any  daim 
before  or  after  the  mother's  death  until  they 
sued  over  10  years  after  ha  deatiL  Bit's 
win  to  George  is  exploited  in  Mtefs,  and  may 
have  beoi  the  Bitur  to  action.  Mrs.  Mahaffley, 
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herself  a  widow  tor  several  years,  teatlfled 
that  she  had  conTeTsattons  with  him,  we 
tblDk  after  the  mother  died,  In  which  he  told 
her  that  tAke  and  he  were  entitled  to  the  es- 
tate left  by  their  mother  to  the  exdnslon  of 
the  others  These  conversations  are  not  de- 
nted. There  la  testimony  that  Mrs.  Mahaffey 
received  f  110,  and  that  hra  receipt  was  oat  to 
her  mother  for  that  amount,  thongfa  the  re- 
ceipt (ezlilblted  In  court)  was  not  offered  in 
evidence;  A.  J.  Hynds  testified  Mrs.  Mahaf- 
fey received  nothing,  but,  on  bdns  shown  the 
receipt,  admitted  it  was  genuine.  In  whose 
cnatody  this  receipt  had  been  does  not  ap- 
pear. 

At  the  trial  a  paper  was  produced  by  de> 
foidant's  attorneys,  together  with  a  copy 
thereof  made  by  them.  .  Tlils  copy  was  of- 
fered  and  read  in  evidence,  and  marked  "de- 
fendant's Exhibit  A."  The  bill  of  exceiitlona 
makes  the  usual  caU  for  an  exhibit  <viE.,  "the 
derk  will  here  copy"),  but  the  abstract  of 
the  record  does  not  contain  It  or  the  sub- 
Btanoe  of  It  As  we  read  the  abstract,  there 
was  some  question  about  the  admissibility  of 
the  document  1^  trial  Judge  held  the 
original  in  Ills  hand  at  the  time,  and  the 
verity  of  the  copy  was  disposed  of  by  his 
su^testion  tliat  a  comi>ari8on  could  be  made 
instants  with  the  orl^naL  That  view  seems 
to  have  been  acquiesced  In.  Anotlier  objeo* 
tlon  made  wu  Out  the  original  docnm«it 
was  not  algned  Iqr  Farmella  Hynds  or  by  any 
one.  Then  la  no  testimony  as  to  whether 
it  bore  the  file  marks  of  the  court  having 
probate  Jurisdiction,  bat  one  of  the  defoid- 
antfs  attorneys  testified  that  In  «*™m<iring 


the  records,  he  got  It  in  the  probate  court  as 
a  document  lodged  there  and  pertaining  to 
the  administration  of  John  Hynds*  estate 
and  the  coratorshlp  of  the  estate  of  tiie 
minor  helrs^  and  found  "amcmg  the  papers." 
From  references  made  to  this  paper  daring 
the  examination  of  other  witnesses,  It  Is  ap- 
parait  that  It  related  to  both  these  estates, 
and  it  posdbly  vnm,  or  purported  to  be,  the 
paper  before  the  county  court  at  the  time 
the  ffuardUn  was  charged  wltti  $2,284.96' In 
assets  belonging  to  tba  ndnoFB,  and  received 
a  credit  of  9876.96  "na  per  settlement  here 
filed."  Or  it  may  have  been  the  annual  set* 
tlemoit  filed  August  0,  1880;  If  that  waa  a 
genuine  settlement  marked  filed  or  Ahown  to 
be  an  ancient  document  belonging  to  the  files 
of  thftt  guardianship,  It  was  of  Imporbuuse, 
and  the  fact  that  it  was  admitted  as  evld»ee 
would  seam  to  Indicate  the  conrt  thought  it 
was  properly  voadied  tor. 

[II]  Attorn^  for  requndent  complain  of 
the  absence  of  the  paper,  and  dte  ns  to  a  Una 
of  cases  holding  that  in  an  equity  case  all  the 
tasUmony  should  be  brought  up  by  ttie  party 
seeking  a  rereisal.  That  is  the  rule  of  prao> 
flee.  So,  too,  runs  our  court  rule  number  7. 
When  appellants'  counsel  were  served  with 
reqMradenta  brief  making  that  contention, 
they  prepared,  served,  and  filed  in  thla  court 
a  brief*  in         In  wUcb,  they  undertake 


to  show  that  respondrats*  counsel  produced 
the  paiwr  at  the  trial,  then  took  charge 
of  It  and  that  in  '"a'f^ffg  up  their  ab- 
stract for  this  court  they  searched  the  pro- 
Itate  records  for  the  paper  without  avail, 
tliat  they  then  demanded  it  from  respond- 
ent's counsel  who  were  the  last-known  cus- 
todians of  It  and  were  told  by  them  that 
they  "knew  nothing  about  it"  No  counter- 
showing  Is  made  by  respondent,  and  whatever 
force  there  Is  In  such  showing,  as  an  excuse 
for  the  nonproduction  of  BxhlUt  A,  appel- 
lants are  entitled  to. 

[11]  Defendant  in  his  answer  avers  (and 
took  the  laboring  oar  In  proving)  that  full 
settlement  was  made  by  Farmella  with  all 
the  dlsMbutees  of  the  estate,  that  Is,  the 
beneficiaries  of  Hxe  trust  fund,  except  him, 
and  that  the  lands  in  question  did  not  ^ceed 
his  share.  As  pointed  out  in  the  preceding 
paragraph,  the  probate  record  shows  she  fil- 
ed a  final  settlement  as  Q.  and  C.  of  Jennie 
Matiaffey.  But  the  same  record  shows  it 
was  oontinuett  twice,  and  at  that  point  the 
curtain  falls  and  the  lights  are  put  out  So 
in  regard  to  her  other  wards. 

[1 2, 1 3]  On  such  summarized  record,  the 
qaestions  are:  First  Did  defendant  prove 
the  auction  of  his  answer  tliat  a  settle- 
ment was  made  with  the  other  beneficiaries 
of  the  trust  fund?  Second.  Is  the  absence 
of  "detoidants  Bxhlblt  A"  an  insurmonntaUe 
barrier  to  reverting  that  part  of  the  Judg- 
ment in  favor  of  defendant? 

As  I  have  more  than  once  taikea  occasion  to 
say,  it  Is  an  anxious  and  delicate  task  to 
reconstruct  andwt  matters  with  fidelity  and 
In  Just  relation  and  true  perspective,  when 
some  of  titte  actors  are  dead;  when  papers 
are  lost  or  destroyed;  wlien  memory,  the 
main  reliance,  la  twisted  by  self-interest  or 
fiEunlly  quarrdi,  or  dulled  by  the  flux  of  time; 
when  oonduslona  (as  wishes  father  to  the 
tliouglht)  usaip  the  office  of  fects;  when  pat^ 
ties  did  not  deal  with  each  other  in  correct 
bn^esB  form,  but  loosely,  undw  the  close 
and  tender  confidences  of  the  domestic  rela- 
tion, and  not  at  arm's  length  nnder  the  safe- 
guards of  a  due  oourae  of  business.  But  do- 
ing tlie  best  pos^U^  I  am  of  opinion  that 
both  those  questlonB  moat  be  answered  in 
the  negative.  This,  because: 

(a)  It  we'  had  not  to  reckon  with  Qie 
danghter,  Jennie  Mahaff^,  we  would  be  in- 
clined to  hold  that  all  the  heirs,  save  George, 
were  settled  w^th.  This  in  spite  of  the  shad- 
ow in  Ute  record.  Each  of  the  sons  received 
land  and  money  save  htm.  They  were  thdr 
own  men  for  well-nigh  half  a  century  snl 
Juris,  and  their  long  acquieflc^ce  In  some 
domestic  arrangement  evidently  made  ttrlth 
them  is  not  wltlmat  rtgniflcance.  Besides 
that  the  amoimt  tfa^  each  received  was  so 
nearly  eqttal  with  eadi  other,  and  (doser 
home)  was  so  nearly  equal  to  the  share  that 
apparently  was  coming  to  each  of  thran  out 
of  their  other's  estate  at  Oie  time  flielrs 
was  recelvedt  that  reason  points  her  finger 
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to-  A  BeUlenmit  In  Bneh  sltiiatin^  tbe  max- 
ims appl7:  **IDqa8Utr  Is  eqntty."  "Equity, 
wben  tliie  fiicts  allow,  win  take  that  as  done 
wlilch  should  have  been  done."  Moieorer, 
these  sons,  In  nature,  an  not  to  be  snppoeed 
to  drive  a  dose  or  sharp  bargain  with  thtf  r 
mother,  bnt  to  allow  what  haiq;tened,  vis.,  an 
eanitaUe  adjustment  in  view  of  a  c<mfnsed 
situation,  they,  doubtless,  were  partly  to 
blame  for.  The  mother  would  .  naturally 
turn  to  them  for  counsel,  and  cannot,  now 
that  she  la  dead  and  her  lips  sealed,  be  held 
wholly  In  fault  for  a  slipshod  business  course. 

(b)  But  when  we  turn  to  Jennie  Mahaffey, 
the  situation  changes  In  all  the  above  re- 
spects. She  was  a  ward,  under  corerture, 
received  no  land,  presumably  was  not  her 
mother's  adviser,  and  lived  some  distance 
away.  There  is  a  wry  saw  in  Latin  running 
thus:  "Tbe  absent  get  nothing."  And  an- 
other in  tlie  vernacular:  "Ovit  of  sight,  out 
of  mind."  But  no  chancellor  allows  either 
in  measuring  out  equity.  She  received,  on 
the  proof,  $110.  When  her  mother  filed  a 
final  settlement  with  her,  it  was  not  ap- 
proved, but  Was  continued,  and  so  It  remains 
to  this  day.  What  was  in  it?  Did  it  show 
iier  curator  indebted  to  her?  That  Is  the 
customary  fact  in  such  tentative  settlement. 
Did  the  ward  receive  notice  of  it?  Was  her 
acquittance  attached?  If  so,  would  it  not 
have  been  approved?  We  look  on  the  con- 
tinuance as  a  fatal  obstacle  in  the  way  of 
any  assumption  of  settlement  with  her  at 
that  time,  and  there  is  nothing  to  show  tbe 
matter  came  up  anew.  We  must  assume 
there  was  a  lion  in  tbe  way  of  the  final  set- 
tlement and  discharge,  else  what  was  begun 
would  have  been  carried  out.  Defendant's 
admission  that  she  had  a  share  in  the  estate 
with  him  weighs  heavily  against  his  claim 
of  sole  ownership.  We  hold,  then,  that  de- 
fendant did  not  show  that  Jennie  Mabaffey 
received  her  share  of  the  trust  fund,  and 
that  the  chancellor  erred  In  his  decree  In 
that  regard. 

[14]  (c)  As  to  the  absence  of  "defendant's 
Exhibit  A,"  we  say  this:  Tbe  rule  of  this 
court  being  that  In  an  equity  case  all  tbe 
testimony  must  be  brought  up  (73  S.  W.  v), 
that  rule  must  receive  a  reasonable  construc- 
tion. "Rules  of  court  are  but  means  to  ac- 
complish the  Olds  of  Justice,  'and  it  Is  al- 
ways in  the  power  of  the  court  to  susiMud  Its 
own  rules  or  to  except  a  particular  case 
from  their  operation,  whenever  the  purpos- 
es of  Justice  require  It  United  States  t. 
Brelttlng,  20  How.  252,  15  L.  Ed.  900;  Peo- 
ple T.  WUUams,  32  Cal.  280."'  Pickett  v. 
Wallace,  54  CaL  147.  Under  the  showing 
made  here,  we  cannot  hold  appellants  were 
alone  in  fault  They  did  what  they  could  to 
furnish  It  all.  To  make  a  call  for  it  in  the 
bill  of  exceptions  Is  allowable.  R.  S.  1900, 
S  2083.  It  is  likely  it  has  been  mislaid  and 
can  be  produced  at  the  next  trial,  or  parol 


testimony  may  be  resorted  to  to  establisb  its 
contents  as  a  dernier  ressort 

Beddes  all  that,  we  are  relieved  from  em- 
barrassment in  the  premises,  because  there 
Is  nothing  to  show  nor  Is  it  claimed  that  Ex- 
hibit A  was  a  final  accounting  showing  fuU 
settlement  with  and  an  acquittance  by  Mrs. 
Blahaflley.  Tberetore,  as  we  have  ruled  with 
respondent  on  the  present  record  for  the  pur- 
poses of  their  appeal,  except  as  to  BIra.  Ha- 
haffey,  respondent  has  not  been  Injured  by 
the  absoice  of  tibat  exhibit 

VI.  As  the  judgment  must  tie  reversed  as 
to  Mrs.  Hahaffey  in  so  far  as  It  is  in  faror 
of  respondent's  full  ownerahlp  of  tract  A, 
and  as  the  cause  was  loosely  tried,  we  ttalnk 
it  better  to  reverse  It  as  to  aU  the  appellants, 
la  order  that  no  mistake  be  made  by  our 
passing  on  the  merits  on  a  record  In  the 
present  fix. 

Questloos  on  the  admissibility  of  evidence 
may  not  arise  on  the  next  trial,  hence  are 
passed  by.  Besides,  they  are  of  little  avail 
In  equity  where  excluded  testimony  cornea 
up  as  well  as  -that  allowed  and  objected  toi. 
McKee  r.  Downing,  224  iCo.  loa  dt  135,  121 
S.  W.  7,  et  seq. 

The  premises  all  considered,  the  Judgment 
so  far  as  It  is  in  favor  of  respondent's  full 
ownership  of  tract  A  is  reversed,  and  tbe 
cause  remanded  to  t>e  proceeded  with  on  a 
new  trial  to  final  Judgment,  and  decree  in 
accordance  with  the  views  herein  expressed. 

WOODSON,  P.  J.,  and  GRAVES,  J.,  concur 
in  full.  BOND,  J,,  concurs  onij  in  result 
and  xeverdng  and  remanding 


QUINN  V.  ST.  LOUIS  &  S.  F.  B.  OO. 

(Supreme  Court  of  Missouri,  Divisltm  TSo.  1. 
D«c  6,  1913.) 

1.  ElUNEKT  DOIUIH  d  119*)— FKOFXETT  TO  Bc 

Paio  Fob. 

Where  a  city  acqnires  title  to  a  street  by 
tbe  statute  of  limitatioDB,  and  a  railroad  oom- 
pany,  with  the  city's  consent,  appropriates  such 
Btreet  for  its  tracks,  the  former  owner  of  the 
land  in  Uie  street  cannot  recover  compensation 
from  the  railroad  company  for  such  appropria- 
tion, evm  thonsh  the  ctmdemnation  proceed- 
ings under  which  the  city  originally  took  were 
Invalid. 

[Ed.  Note.— For  other  cases,  see  Eminent  I>o- 
main,  Cent.  Dig.  gfi  304-314;  Dec.  Dig.  1 119.*] 

2.  PlJEADINQ  (I  237*)— Pboobdxnos— AmifD- 
HENT  TO  AHSWBB— ADVKBSI  POSSESSIOH. 

Where,  in  an  action  by  the  former  owner 
of  a  street  seainst  a  railroad  company  for 
compensation  for  appropriatiog  tlie  street  tax 


its  tracks,  with  the  city's  consent,  the 
pleaded  uie  statute  of  llmitationB,  it  was  not 
error  to  permit  defendant  after  the  instroc- 
tiona  were  given,  to  amend  its  answer  to  con- 
form to  the  evidence,  by  alleging  that  the  lands 
in  controversy  were  used  as  a  street  contimi- 
ously  for  more  than  ten  years  next  before  com- 
mencement of  tbe  suit  especially  where  it  did 
not  appear  that  plaintifr  was  surprised  or  in- 
jured tnereby. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  H  603-619;  DecTDig.  |  237.*] 
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8.  EiOHBNT  DoicAiir  (I  2d6*)~STSi!:ETS— Pbb- 
BcaipnoH— Btidbncb— CoLOB  of  Title. 
Where,  in  an  action  against  a  railroad 
company  by  the  former  ovner  of  the  land  ol  a 
street  wolta  Uie  company  had  appropriated  witii 
the  city's  consent,  the  defendant  relied  upon  ti- 
tle in  the  city  by  prescription,  evidence  of  in- 
valid condemnation  proceedings  under  which 
the  street  waa  originally  taken  by  the  city  was 
admisrible  as  evidence  qf  color  of  title  and  to 
fix  the  boundary  line. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8S  804-S06 ;  Dec.  Dig.  {  296.*] 
4.  EyiNKNT  Domain  ({  296*)— GOHFXHaaiioN 

— ESTOFPKL  TO  ClAIU. 

Wheie^  in  an'  actiui  by  th*  former  owner 
of  tbo  land  of  the  street  winst  a  railroad  com- 
pany for  compensation  for  appropriation  of  the 
street  with  the  city's  consent,  defendant  relied 
upon  prescriptive  title  in  the  city  and  estoppel, 
a  petition  signed  by  plaintiff  and  others,  re- 
quesdng  that  the  city  permit  the  railroad  com- 
pany to  use  the  street,  and  the  ordinance  enact- 
ed punanant  thereto  were  admissible  in  evidence 
to  uiow  that  the  adjacent  property  owners,  in- 
clodlns  plaintiff,  treated  the  strip  of  ground 
as  a  street,  and  that  defendant  was  not  a  tres- 
passer, and  the  petition  was  also  admissible  on 
the  qaestion  of  estoppel. 

[Ed.  Note.— Fbr  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  804-806;  Dec;  Dig.  |  296.*] 

6.  Municipal    CtoBPosATioNB    (|    648*)  — 

StBIXT»— ESTABLISHkfBNT— PBESOBIFTIOn. 
Where  a  city  uses  a  strip  of  land  for  pub- 
lic use  for  more  than  ten  years  under  claim  of 
title,  and  improves  the  same,  the  strip  becomes 
a  public  street  by  adverse  possession,  though 
originally  taken  by  the  city  under  Invalid  con- 
demnation proceedings. 

[Ed.  Note.— For  othet  case^  see  Municipal 
Corporations,  Cent  Dig.  If  1421,  1422;  Dee. 
Dig.  i  648.*] 

6.  Appeal  and  Ebbob  (8  1068*)— Habulbsb 
Bbbob— iNSTBUcno  ns. 

In  an  action  by  the  former  owner  agaiiut 

a  railroad  company  for  comiiensation  for  tbe 
appropriation  of  a  street  with  the  city's  consent 
wherein  the  principal  issue  was  whether  a  strip 
of  land  bad- become  a  public  street  by  prescrirK 
tion,  an  instruction  on  the  acquisition  of  title 
by  adverse  possession,  if  erroneous,  was  harm- 
leBs,  where  the  undisputed  evidence  showed  that 
the  defendant  and  its  predecessors  bad  exercised 
actual,  open,  exclusive,  notorions,  and  continu- 
ous possession  over  the  land  for  more  than  ten 
years. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4226-&28.  4^6;  Dec. 
Dig.  i  1068.*! 

7.  Bhinekt  Dokain  (H  79,  80*)— OoxpinaA- 

TION — BSTOPPBL  TO  CLAIU. 

Where,  in  an  action  by  the  former  owner 
of  the  land  of  a  street  appropriated  by  a  rail- 
road company  with  the  city's  consent  it  con- 
elualTely  appeared  that  plaintiffs  joined  with 
others  in  petitioning  the  city  to  permit  the 
street  to  be  used  fbr  railroad  tracks,  that  de- 
fendant's predecessor  built  its  tracks  on  the 
street  believing  it  to  be  a  public  street,  and 
ttiat  plaintiffa  conveyed  other  land  to  defendant 
adjolninc  the  street  for  track  and  depot  pur- 
poses, ptaintifh  were  estopped  to  recover:  and 
hence  the  court  was  not  only  justified  in  In- 
structing on  estoppel,  but  would  have  been 
justified  in  directing  a  verdict  for  defoidant  on 
the  ground  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main. Cent  Dig.  IS  206-214;  Dec.  Dig.  H 
70,  80.*] 

Appeal  from  Circuit  Court,  Butler  Comi- 
ty:  J.  C.  Sheppard,  Jadge. 


Action  by  lake  F.  Qnlim  against  the  St 
Louis  &  Ban  Frandaeo  Railroad  Company. 
From  a  jndgmoit  for  defendant,  plaintiff 
appeals.  Afllfined. 

Ernest  A.  Green,  of  Jefferson  City,  for  aih 
pellant  W.  F.  Evans,  of  SC.  Louis,  and  W.  J. 
Orr,  of  Springfield,  for  respondent. 

WOODSON,  P.  J.  The  plaintiff  instituted 
this  suit  in  the  circuit  court  of  Butler  coun- 
ty against  the  defendant,  In  January,  1909, 
to  recover  tbe  sum  of  $2,000,  compensation 
for  a  strip  of  ground  he  alleges  belonged  to 
him,  and  that  the  company  wrongfully  ap- 
propriated for  Its  tracks  in  the  month  of 
March,  1901.  Said  land  is  located  in  Poplar 
Bluff,  Butler  county,  and  Is  particularly  de- 
scribed lu  the  pleadings  and  evldoice.  The 
pleadings  are  not  assailed.  The  petition 
claims  compensation  for  the  wrongful  taking 
of  property,  and  the  answer  pleads  two  de- 
fenses, first  the  statute  of  limitation,  and 
second,  an  estoppel.  A  trial  was  had  be- 
fore the  court  and  Jury,  which  resulted  In 
a  verdict  and  Judgment  fSor  the  defendant; 
and,  after  taking  the  necessary  preliminary 
st^  tlierefbr,  the  plaintiff  duly  appealed 
tbe  cause  to  this  court 

The  facte  of  the  cue,  with  one  exception, 
whldi  will  be  presently  noted,  are  undisput- 
ed ;  and  even  that  la  scarcely  disputed. 
,  The  idaintlff.  at  all  tbe  times  mentioned, 
was  and  is  tbe  owner  of  the  west  half  of 
lots  77a  and  77b  of  the  original  town  of  Pop* 
lar  Bluff.  Hts  ownersh^  thereof  antedates 
the  year  1886.  In  that  year  the  clt7  conndl 
of  that  dty  attempted  to  condemn  a  strip 
of  ground  40  feet  wide  through  the  center 
of  those  lots,  as  well  as  others,  for  a  street 
and  right  of  way  for  a  sewer.  An  ordinance 
for  that  purpose  waa  duly  enacted  by  tbe 
dty  council,  and  the  mayor.  In  pursuance 
of  said  ordinance,,  appointed  a  commission 
of  three  resident  freeholders  to  assess  the 
damages  and  benefits  that  would  result  from 
said  taking;  but,  instead  of  the  commis- 
sioners appointed  for  that  purpose,  three  oth- 
er persons  performed  that  important  duty, 
and  filed  its  report  with  the  clerk  of  the  said 
dty.  No  objection  was  made  to  said  report 
by  any  one;  the  report  was  confirmed  and 
the  street  was  duly  laid  out,  and  presumably 
the  damages  and  benefits  levied  were  paid 
and  collected.  Shortly  thereafter  the  dty, 
by  ordinance  duly  enacted,  ordered  the  con- 
struction of  a  sewer  in  said  street,  of  certain 
dimensions,  and  of  certain  materials.  Jn 
pursuance  thereof  said  sewer,  a  wooden  or 
box  sewer,  was  constructed,  and  was  used 
as  such  until  replaced  by  a  stone  sewer 
many  years  later. 

The  Question  in  dispute,  before  mentioned, 
is.  Was  this  street  ever  used  as  such  by  the 
traveling  public  of  Poplar  Bluff?  The  evi- 
dence uiwn  this  point  is  also  practically  un- 


*For  other  eases      Bsme  topic  and  section  NUUBSR  In  Dec.  Dis.  a  Am.  Dig.  Kar-No.  Series  ft  Rsp'r  Inaexes 


Digitized  by 


Google 


822 


161  SO  UTUWESTERN  BEPOBTBR 


disputed,  for  all  Qie  evid^oe  on  both  sldee 
shows  that  It  was  nent  used  for  the  passage 
of  wagons,  carriages,  or  other  vdildes,  but 
was  gmerally  and  extanslTdy.  used  all  the 
time  by  pedesttlaiis. 

In  MarCh,  1001,  the  plaintiff  and  <tffaer 
property  owners,  owning  a  majraitr  of  the 
front  feet  of  "the  property  abutting  upon 
said  street,  known  as  'Sewer  attee^'"  peti- 
tioned the  dty  council  of  Poplar  Blofl  to 
grant  to  tlw  Sonthem  Sflssonri  &  Arkansas 
Hallway  Oompany  the  right  to  lay  its  tracks 
along  and  to  operate  Its  trains  over  said 
strip  of  ground.  petition  was  In  words 
and  figures  as  follows: 

"To  the  Hcmorable,  the  Mayor  and  Oonndl 
of  the  City  of  Poplar  Bluff,  Missonri— Oentle- 
nen:  We,  the  QDdersigned  owners  of  a  major- 
ity in  front  feet  of  the  real  estate  abatting  and 
fronting  on  Sewer  street,  and  the  alley  north 
thereof  in  Kinzer  and  Mengel's  Addition  here- 
by respectively  petition  and  reQoest  yonr  hon- 
orable body  to  grant  to  the  Soathem  Missouri 
and  Arkansas  Railway  Company  by  suitable 
ordinance  the  right  to  lay,  operate,  and  noain- 
tain  railway  tracks  in  said  Sewer  street  and 
6aid  alley. 

Names  Front  Feet 

Lu  F.  Qtdnn  [this  appellants  417 

Byrd  Duncan  40 

T.  D.  FerguB<Hi  285 

J.  J.  Prank  282^ 

J.  L.  Dalton,  Adm'r.  

li.  B.  Walker  (77^  104^ 

Ruth  &  Mengel  Realty  Co.,  H.  I.  Rath, 

Pres  !?.  828J 

J.  R.  Hogg  469 

of  Poplar  Bluff,  per  A.  W.  DaTld- 

son.  Mayor  104 

"Filed  March  30th,  1901. 

"W.  A.  Spence,  City  OleA." 

This  petition  was  filed  with  the  council  in 
Mbrch,  IWl,  and  ttiat  body  passed  an  ordi- 
nance as  requested,  granting  to  the  railroad 
company  the  right  to  lay  Its  tracks  along 
said  street 

The  defendant  through  mesne  conveyances 
deraigns  title,  if  any  It  has,  to  this  land, 
through  the  Southern  lUasourl  ft  Arkansas 
Railway  Oompany. 

The  ordinance  Is  quite  loigthy,  conslBting 
of  16  sections,  prescribing  the  location  of  the 
main  and  the  number  of  side  tracks,  d^t,  and 
the  character  thereof,  the  number  and  charac- 
ter of  bridges  and  sewers,  the  number,  char- 
acter, and  locatimi  of  grade  crossings  the  com- 
pany should  omstmct  and  maintain,  also  the 
regulation  of  trains  upon  the  streets  of  said 
city,  and  many  other  duties  were  imposed 
thereby,  not  material  to  the  questions  here 
inrolTed.  This  ordinance  was  approved 
March  80th,  UKKL 

In  April  of  the  same  year,  tiie  plaintiff 
conregred  to  the  company  additional  lands 
adjacent  to  said  Sewer  street,  for  railroad 
purposes,  which  are  described  In  the  deed, 
and  upaa  the  conditions  therein  stated.  That 
deed  Is  as  follows:  ^'fl.OO  and  dlTem  other 
good  and  valuable  coiulderations  to  us  mov- 
ing. Luke  F.  Qulnn  and  Blary  P.  Qolnn, 
his  wife,  to  Southern  Missouri  and  Arkansas 


Railroad  Oompany,  grants  bargain  and 
unto  the  Southern  Missouri  and  AAansas 
Railroad  Oompany,  the  following  parcels  of 
land  in  On  d.tj  of  Poplar  Bluff,  county  of 
Butler,  state  ot.  BOssouri,  to  wit:  Biztr  (80) 
feet  wUL^  tnmttng  20a0  feet  aa  Sewer  street, 
on  the  east,  stdr  (6(Q  feet  on  Maple  street 
on  the  uOTth,  and  60  (6(0  feet  on  Gberry 
street  on  the  south,  bdng  a  part  of  lot  TTa, 
also  piece  of  land  described  as  foilows:  Be- 
ginning at  a  point  at  ihe  northwest  comer  of 
Maple  street  and  Sewer  street,  and  runnins 
thence  northerly  on  tlie  wester^  line  of  Sew- 
er street  to  the  south  line  of  Oedar  street, 
thmce  westerly  on  the  south  line  of  Cedar 
street  twelve  (19  feet,  thence  sontbweirtwly 
to  a  ptOnt  slzty  ^  fe^  west  of  the  west 
line  of  Seww  street  and  one  hundred  (100) 
feet  north  bf  the  nwth  line  of  H^>Ie  stzeet, 
thence  soutberiy  on  a  line  parallel  to  and 
sixty  (8(9  feet  distant  westerly  from  the 
west  line  of  Sewer  street  one  hundred  (100) 
feet,  thence  eastwly  on  the  north  line  of 
Maple  street  sixty  (0(0  feet  to  the  point  of 
beginning.   Also  beginning  at  the  southwest 
comer  of  Seww  street  and  Cherry  street 
and  running  thence  westerly  on  the  south 
line  of  Cihmy  street  sbcty  iW)  feet,  th«ice 
southerly  curving  to  the  westward  on  a  line 
six  feet  distant  westerly  from  and  parallel 
to  ttie  center  line  of  the  proposed  side  trade 
of  the  S.  M.  ft  S.  A.  B.  B.       two  hundred 
and  twenty  feet  0^20),  more  or  less,  to  ttie 
northerly  Une  of  Ash  street,  at  a  point  six 
feet  distant  westo-ly  from  the  coiter  Une  of 
main  track  of  said  railroad,  thons  easterly 
an  said  northerly  line  ot  AA  street  to  a  point 
seven  (7)  feet  distant  pom  said  center  line 
of  said  main  tnu^  as  now  located,  measured 
at  ri^t  angteB  thereto,  thoiee  northeasterly 
on  a  line  paraU^  to  and  seven  (7)  fert  dis- 
tant easterly  from  said  ceoter  line  of  nuln 
track,  two  hundred  and  twenty-four  (224) 
feet,  more  or  less  to  place  of  beginning.  To 
have  and  to  boM  unto  said  railway  company 
forever,  subject,  however,  to  the  following 
condltionB:  1st  The  property  her^  granted 
is  granted  for  the  use  as  a  railroad  and  on 
condition  tiiat  the  grantor  be  released  from 
his  subs^ption  of  $600  in  freights.  2nd. 
The  said  railway  company  shall  erect  and 
maintain  on  the  south  end  of  lot  7^  a  suit- 
able station  btdlding  of  modem  architectural 
deBUca>  similar  to  the  railway  station  of  the 
said  oompany  at  Gape  Qirardeeu,  Ulesonrl 
8rd.  The  said  company  shall,  at  its  own  ex- 
pense,  remove  from  the  land  herein  conveyed, 
the  buildings  located  thereon  at  the  present 
time  to  such  other  ground  In  the  ndghbor- 
hood  as  the  said  L  F.  Qulnn  shall  select 
4th.  That  whatever  the  property  her^  con- 
veyed shall  cease  to  be  utilized  for  the  pur- 
poses herein  above  set  out  foe  a  period  of 
six  months  then  this  deed  shall  be  void  and 
land  herein  granted  shall  revert  to  and  be- 
come the  property  of  tlie  said  L.  F.  Qulnn. 
Acknowledged  April  Oth,  1901,  by  Luke  F. 
Qulnn  and  Mluy  P.  Qulnn,  his  wif&" 
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The  railroad  eomplmy  in  1901  took  poft- 
sesalon  of  tbe  strip  gnutoA  to  it  by  Hie  ^tts, 
and  the  addlttonal  gnnmds  deeded  to  it  by 
antellant,  and  constmeted  Ua  main  line  along 
the  Btr^  granted  to  it  by  the  tity,  and  built 
ItB  d^ot  on  the  other  lands  deeded  to  it  by 
appellant,  and  in  all  respects  complied  with 
all  the  proTlaions  of  said  ordinance. 

Connael  for  the  plaintiff  timely  objected  to 
the  introdnetion  in  evidence  of  the  proceed- 
ings had  to  condemn  Sewer  street,  the  peti- 
tion and  ordinance  authorizing  the  company 
to  construct  and  meiwtain  Its  tracks  and  de- 
pot npon  the  land  moitloned,  and  the  deed 
from  plaintUb  to  the  company,  all  of  which 
were  by  the  court  overruled,  uid  timely  ex- 
ceptions were  dnly  saved. 

At  the  conclusion  of  the  introduction  of  all 
the  evidence,  counsel  for  plaintiffs  requested 
.the  following  peremptory  Instruction  telling 
tbe  Jury  to  find  for  them,  viz.:  "Tbe  court 
instructs  the  Jury  that  under  the  law  and  the 
evidence  In  this  case  that  yon  will  find  the 
isBuee  for  the  plaintiff,  and  assess  his  dam- 
ages at  such  sum  as  you  may  believe  from 
tbe  evidence  was  the  reasonable  value  of  the 
strip  of  ground  In  question  at  the  time  it  was 
appropriated  by  the  Southern  Missouri  and 
Arkansas  Railroad  Company,  not,  however, 
to  exceed  the  sum  of  two  thousand  and  five 
hundred  dollars  <$2,600.00)."  Which  instruc- 
tion the  court  refused  to  give,  and  to  which 
action  of  the  court  in  refusing  to  give  the 
same,  plaintiff  at  the  time  duly  objected  and 
excepted. 

And  thereupon  tbe  court  gave  to  the  Jury 
the  following  Instruction  on  part  of  plaintiff: 
"The  court  Instructs  the  Jury  that,  unless  you 
find  and  believe  from  tbe  evidence  in  this 
case  that  the  strip  of  land  in  controversy  in 
this  case  was  used  as  a  public  street  of  said 
city  for  a  period  of  more  than  ten  years  con- 
tinuously prior  to  the  institution  of  this  suit, 
and  unless,  in  addition  to  tbe  use  of  tbe 
street  by  tbe  public  for  the  period  of  ten 
consecutive  years,  you  shall  further  find  that 
there  had  been  public  money  or  labor  ex- 
pended thereon  by  said  dty.of  Poplar  Bluff 
for  such  period,  you  will  find  the  issues  for 
the  plaintiff,  and  assess  his  damages  at  such 
sum  as  you  may  find  to  have  been  the  rea- 
sonable value  of  the  strip  of  land  in  contro- 
versy at  the  time  of  its  appropriation  by  said 
Southern  Missouri  and  Arkansas  Railroad 
Company,  not  exceeding  the  sum  of  two  thou- 
sand five  hundred  dollars  ($2,500.00)." 

And  thereupon,  over  the  objection  of  plain- 
tiff, the  court  gave  to  the  jury  the  following 
instructions  on  part  of  tbe  defendant: 

"L  The  court  instructs  tbe  jury  that;  If  you 
shall  And  and  believe  from  the  evidence  that 
for  more  than  ten  years  prior  to  the  30tb  day 
of  March,  1901,  the  land  in  controvwsy  had 
been  used  by  the  public  as  one  of  the  public 
streets  in  the  dty  of  Poplar  Bluff,  and  that 
tbe  same  had  been  opened  by  and  Improved 
by  the  city  council  of  said  city,  then  said 


land  was,  on  said  SOth  day  of  Hardi,  1901,  a 
public  street  of  said  city  of  Poplar  Bluff. 

"11.  oaie  conrt  Inatzncts  the  Jnry  that; 
if  yoQ  shall  believe  and  find  from  the  evi- 
dence that  for  more  than  ten  years  prior 
to  tile  bringing  ot  this  snit,  that  is  to  say, 
for  more  than  ten  years  prior  to  the  22d  d^ 
of  Jannary,  1909,  the  land  in  controversy 
had  been  Wd  by  the  public  as  one  of  tbe 
pubUc  streets  of  the  City  of  Foidar  Bluff, 
and  that  it  has  since  the  year  1901  been  used 
by  the  defendant  railroad  company  and  its 
predeosBBors,  and  tliat  sndi  use  by  tbe  pub- 
Uc,  and  by  tiie  defendant  and  Its  predeoea- 
sors,  has  been  continuous  and  uninterrupted 
tor  a  period  of  more  than  ten  years  before 
the  23d  day  of  January,  1909,  then  your 
verdict  Should  be  for  tbe  defendant 

"in.  U  the  Jury  shall  believe  from  tbe 
evidence  that  the  land  in  controveray,  on  the 
SOth  day  of  March.  1901,  was  one  of  the 
public  streets  of  the  dty  of  Poplar  Bluff,  as 
explained  in  these  instructionB,  and,  if 
you  further  find  that  on  said  SOth  day  of 
March,  1001«  plaintiff  signed  a  petition  to 
the  dty  council  of  Poplar  Bluff,  praying  for 
an  ordinance  granting  to  the  Southern  Mis- 
souri and  Arkansas  Railroad  Company,  the 
predecessor  of  this  defendant,  the  right  to 
lay  its  tracks  in  said  street,  then  plaintiff 
is  estopped  to  dalm  damages,  in  this  ac- 
tion, and  your  verdict  should  be  fbr  the  de- 
fendant" 

To  the  giving  of  which  Instructions  on  part 
of  the  defendant,  plaintiff  at  the  time  duly 
excepted. 

After  said  Instructions  had  been  given,  the 
d^endant,  over  the  objections  of  plaintiff, 
by  permisstons  of  the  court,  amended  Its 
answer  by  Interlining  tbe  following  words: 
"And  that  said  lands  were  used  by  the 
public  as  one  of  the  streets  of  the  dty  of 
Poplar  Bluff,  and  by  t^ls  defendant  and  its 
predeceesors,  continuously  for  more  than 
ten  years  next  before  the  bringing  of  this 
suit" 

[1]  I.  Tbe  first  legal  proposition  pre- 
sented for  determination  Is,  Did  the  drcult 
court  err  In  refusing  to  give  api)ellants  per- 
emptory Instructions  telling  the  jury  to  find 
for  them?  I  think  not,  for  the  reason  that 
there  was  much  evidence  tending  to  show 
that  the  dty  of  Poplar  Bluff  had  acquired 
title  to  Sewer  street  under  color  of  tltie- 
by  the  statute  of  limitations  or  prescription, 
even  though  it  be  conceded  that  the  condem- 
nation proceedings  mentioned  were  absolute* 
ly  void.  If  that  was  true,  which  was  a  ques- 
tion for  the  Jury,  under  the  theory  of  the 
case  taken  by  the  trial  court,  the  plain- 
tiff had  no  right,  title,  or  Interest  whatever 
in  the  strip  of  land  in  question.*  The  Stat- 
ute of  limitations  in  such  cases,  not  only 
bars  plaintiff's  right  to  a  recovery,  but  trans- 
fers his  title  to  the  dty  as  completely  as  If 
the  conveyance  had  been  made  by  deed,  dnly 
executed.  If  that  be  true,  the  pUdntifl  would 
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have  no  right  to  ft  recovery,  even  though  It 
should  be  conceded  the  defendant  had  no 
i^t  whatever  to  be  In  the  street  men- 
tioned. Moreover,  said  Instruction  Ignores 
all  the  evidence  Introduced  bearing  upon  the 
question  of  estoppel,  which  will  be  present- 
ly noted.  For  both  of  these  reasons  the  ac- 
tion of  the  trial  court  in  refusing  aald  in- 
struction was  eminently  proper. 

[1]  II.  It  Is  next  insisted  that  the  court 
erred  In  permitting  the  defendant  to  amend 
its  answer  In  tlie  i>artlcular  mentioned  in 
the  statement  of  the  case.  This  objection  is 
untenable,  for  the  reason  our  statute  of 
Jeofails  Is  very  liberal  In  r^ard  to  permlt- 
tlng  amendments  of  pleadings  to  conform 
to  the  evidence.  It  was  not  only  proper, 
but  It  was  the  duty  ot  the  court  to  pertnit 
the  amendmoit  to  be  made  In  furthoance  of 
Justice,  especially  since  the  record  fiills  to 
show  the  plalntitr  was  surprlsad  or  injured 
by  that  action  of  Uie  court 

[t]  III.  The  next  conq^laint  lodged  against 
the  trial  Is  that  the  court  erred  in  admitting 
in  evidence  the  record  of  the  proceedings 
had  In  the  condemnation  of  Sewer  street 
We  suppose  (for  no  other  reason  la  assigned) 
the  validity  of  those  proceedings  Is  assailed 
because  the  commissioners,  appointed  by  the 
mayor  to  assess  the  damages  and  benefits 
sustained  by.  the  pttfpeety  owners  Interested, 
did  not  make  the  assessment  required  by  the 
ordinance,  but  was  made  by  strangers  to  the 
proceedings.  We  assume  that  said  proceed- 
ings WW  <m  that  account  void,  which,  I 
believe,  th^  are,  and  of  no  force  or  efTect 
Nevertheless,  all  parties  concerned  acquleso* 
ed  therein  from  that  day  until  the  institu- 
tion of  this  suit  some  20  odd  years,  during 
all  of  which  time  the  city  has  been  using 
the  street  for  sewerage  purposes,  and,  as 
the  evidence  tended  to  show,  for  street  pur- 
poaee  proper.  That  being  true,  said  record 
was  uDquestlonably  admissible  in  evidence 
as  color  of  title,  tending  to  flx  the  boundary 
lines  of  the  street  within  which  the  railway 
tracks  are  located. 

[4]  We  are  also  of  the  opinion  that  the  pe- 
tition signed  by  plaintiff  and  others,  request- 
ing the  dty  to  pass  an  ordinance  granting 
the  railway  company  permission  to  construct 
Its  tracks  and  depot  upon  the  ground  in  ques- 
tion, and  the  ordinance  enacted  In  pursu- 
ance thereof,  were  admissible  for  two  purpos- 
es: First  as  tending  to  show  that  the  adja- 
cent property  owners.  Including  plaintiff,  un- 
derstood, believed  and  treated  said  strip  of 
ground  as  a  public  street;  and  second,  for 
the  purpose  of  showing  that  the  defendant 
was  not  a  trespasser  or  bad  wrongfully  ap- 
propriated the  property  to  whomever  It 
belon(;ed.  The  petition  also  bore  upon  the 
question  of  estoppel,  which,  considered  in 
connection  with  the  deed  made  by  the  plain- 
tiff to  the  company,  was  strong  evidence 
thereof. 

We  ore  therefore  of  the  opinion  that  the 


court  properly  admitted  aU  these  Instniments 
In  evidence. 

[B,  t]  ly.  Oounsti  for  appellant  next  chal- 
lenge the  correctness  of  the  law  as  announc- 
ed in  instructlous  numbered  one  and  two, 
first  because  there  was  no  evidrace  intro- 
duced upon  ^ilcb  to  predicate  th^,  and 
second,  because  they  omitted  some  of  the 
demoits  ttiat  were  necessary  for  the  Jury 
to  have  found  bnEMe  they  oonld  have  found 
for  defendant  on  account  of  the  statute  of 
limitations. 

Attending  the  first  tlds  crittdsra  la  not 
well  takra,  as  there  waa  an  abnudanee  of 
evidence  tending  to  show,  as  stated  in  para- 
graph one  of  the  oirinlon,  in  pas^g  npm 
plaintiff's  per^ptory  instruction,  tlut  the 
dty  kni  defoidant  with  its  predecessors  had 
been  in  the  actual,  exdnaive,  opoi,  notori- 
ous, and  continuous  possession  of  this  strip 
of  ground  for  20  off  years. 

The  second  criticism  is  equally  unsound, 
for  it  Is  hornbook  law,  as  stated  in  instruc- 
tion nnmbered  one,  that  if  the  city  used  the 
strip  of  land  in  question  as  a  public  street 
for  more  than  ten  years,  under  claim  of 
right  as  here,  and  Improved  the  same,  then 
it  became  a  public  street  by  prescription  or 
adverse  possession.  The  same  may  be  said 
of  instruction  numbered  two,  which  is  more 
definite  in  telling  the  Jury  what  uses  are  re- 
quired to  establish  a  street  by  prescription. 

But  independent  of  this,  there  Is  no  dis- 
pute, but  whatever  acts  of  possession  the 
dty,  the  defendant  and  its  predecrasors  ex- 
erdsed  over  this  land  was  actual,  open,  ex- 
clusive, notorious,  and  continuous  ever  since 
1886;  consequently,  the  error.  If  error  It 
was.  complained  ct  was  absolutely  harm- 
less. 

[7]  v..  This  brings  us  to  the  last  error  as- 
signed, and  that  is:*  The  circuit  court  erred 
in  giving  Instruction  nnmbered  three  for  the 
defoidant,  telling  the  Jury  Uiat  if  tbey  found 
the  facts  to  be  aa  stated  tlierein,  then  they 
would  find  fw  the  defendant  Tlie  basis  of 
this  assignment  is  that  there  was  no  evi- 
dence introduced  upon  which  to  base  the  in- 
struction. We  are  unable  to  nndmtand  up- 
on what  ground  this  contention  can  l)e  seri- 
ously urged.  The  evidouse  la  documentary, 
undisputed,  and  unlmpeached,  slkowing  titat 
through  the  efforts  of  plaintiff  and  otliers, 
the  defendant's  predecessor  built  Its  tracks 
upon  the  street  In  question,  all  believing  it 
was  a  public  street 

Plaintiffs  also  conveyed  other  lands  to  de- 
fendant adjoining  tiie  street  for  track  and 
depot  purposes,  all  constituting  Its  main 
tracks,  switch  yards,  and  depot,  which  cost 
more  than  |25,000.  Tea,  more  than  $50,- 
000,  If  I  correctly  understand  the  record. 

There  was  not  only  ample  evidence  of  an 
estoppel,  but  the  court  should  have  in- 
structed the  Jury  to  Ond  fOr  the  defendant 
on  the  ground  of  an  estopp^ 
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Finding  no  error  In  the  record,  the  Jodg- 
ment  ot  the  dicolt  court  Is  aflBrmed. .  All 
concur. 


MEBHAN  T.  UNION  ELECTRIC  LIGHT  4 
POWER  CO.  et  rL 

(Supreme  Coart  of  Mlssoarl,  Diviaion  No.  1. 
Dec.  6,  1913.) 

1.  ELEOTBIdTT    (1    16*)  —  MaINTKNANCB  OW 

Poles— LiABiriTT. 

An  electric  light  and  power  comjiany,  erect- 
ing, pursuant  to  its  contract  with  a  cit7  pro- 
Tiduig  for  a  centennial  celebration  of  its  in- 
corporation, poles  supporting  electric  lights, 
and  for  the  anchorage  of  cables  designed  to 
prevent  people  lining  the  sidewalk  from  en- 
tering on  the  streets  proper  during  the  passing 
of  parades  forming  a  part  of  the  celebration, 
need  only  exercise  the  care  usually  exercised 

Sr  ordinarily  pmdent  persons  under  similar 
rcnnutances,  and  it  may  presome  that  people 
viewing  parades  in  the  streets  will  understand 
the  character  and  pnrpoae  of  the  cables,  and 
that  they  will  act  accordii^ly,  and  it  is  not 
liable  for  injury  to  a  spectator  caused  by  a 
pole  falling  down  by  reason  of  a  crowd  press- 
uig  against  the  cable  and  encroadiing  on  the 
straet  while  viewing  a  jiarade. 

P^d.  Note.--For  other  cases,  see  Electricity, 
Cent.  Dig.  S  9 ;  Dec.  Dig.  |  16.*] 

2.  Evidence  (j7*)— Judicial  Notiok— Facts 

OF  CoiOiON  KnOWUDOK. 

The  court  knows  that  ordinarily  cement 
sets,  and  hardens,  and  becomes  as  strong  as 
it  ever  will  In  a  shorter  time  than  eight  days, 
and  an  electric  light  and  power  company,  erect- 
ing poles  on  a  granitoid  sidewalk  by  means  of 
bolts  set  therein  and  secored  by  means  of  ce- 
ment filled  around  them,  exercises  proper  care 
to  erect  poles  in  a  safe  manner  where  the  poles 
are  erected  about  eight  days  before  any  nse 
will  be  made  of  them. 

fEd.  Note.— For  other  cases,  see  Elvidencc, 
Cent.  Dig.  {  6;  Pec.  Dig. 

&.  PuAomo  Q  214*)— DxvuBBD  — ADioa- 

BI0H8. 

A  demurrer  to  the  petition  admits  the  tnfh 
of  tbe  allegations  therein. 

[Ed.  Note^For  other  cuu.  see  Fleedlac, 
Gent  Dig.  H  62&-e84;  DecTDig.  i  214.*] 

Appeal  from  St  Louis  Clrcnlt  Gonrt; 
George  H.  Williams,  Judge. 

Action  by  James  C.  Meehan  against  the 
Union  Electric  Light  &  Power  Company  and 
others.  From  a  judgment  for  defendants, 
rendered  on  sustaining  a  demurrer  to  the 
petition,  plaintiff  appeals.  Affirmed. 

This  was  a  suit  instithted  in  the  circuit 
court  of  the  city  ot  SL  Loots  by  the  plain- 
tiff against  the  defendants  to  recover  the 
stun  of  f2S,000  damages  alleged  to  have 
been  received  by  him  for  pery>nal  injuries 
Inflicted  by  the  alleged  negUgoioe  of  the 
latter.  The  defendants  aeparatdy  'filed  de- 
murrers to  the  petltUm,  whidi  were  by  the 
clrcnlt  court  sustained;  and,  idaintUf  de- 
clining to  plead  farther,  judgment  was  duly 
rendered  against  him,  from  which  he  timely 
api>ealed  to  this  court 

In  the  very  nature  of  things  this  state 
of  the  record  and  the  legal  propositions,  pre- 
sented thereby  for  determination  calls  for 


a  careful  consideration  of  tbe  petition.  It 
reads  as  follows  (formal  parts  omitted): 

"Plaintiff,  by  leave  of  court  first  obtained, 
flies  this  his  second  amended  petition,  and 
for  cause  of  action  against  defendants 
states: 

"That  defendant  Union  Electric  Light  & 
Power  Company  la  and  was  at  all  times 
hereinafter  mentioned  a  corporation  duly 
organized  and  existing  tmder  the  laws  of 
the  state  of  Missouri  and  engaged  In  fur- 
nishing light  and  power  for  hire  In  the  dty 
of  St.  Louis,  Missouri. 

"That  defendant  Bell  Telephone  Company 
of  Missouri  is  and  was  at  all  times  herein- 
after mentioned  a  corporation  duly  organiz- 
ed and  eristtng  under  the  laws  of  the  state 
of  Missouri,  and  engaged  In  operating  a 
telephone  system  and  In  stringing  and  main- 
taining wires  and  cables  aloug  and  over 
tbe  streets  of  the  dty  of  St  Louis,  Mis- 
souri. 

"That  defendant  dty  of  St  Louis  Is  and 
was  at  all  times  thereinafter  mentioned  a 
municipal,  corporation  duly  organized  and 
existing  under  the  laws  of  the  state  of  Mls- 
Bourl,  and  liaTlng  charge  of  numerous  streets 
in  the  dty  of  St  Louis,  state  of  Missouri. 

"That  plaintiff  James  G.  Median,  ta  and 
was  at  all  times  hereinafter  mentioned,  a 
resident  of  tlie  dty  of  Decatur,  state  of 
Illinois,  and  en^Iuyed  as  goieral  foreman 
In  the  car  department  of  the  Wabash  Bail- 
road  Company  at  said  place. 

"Ttiat  prior  to  tlie  injuiies  tieretnafter 

complained-  of  and  on  the    day  of 

 ,  1900,  defendants  Union  Electric  Light 

ft  Power  Coonpany  and  dty  of  St  Louis,  for 
a  valuable  and  sufficient  consUheratlon,  en- 
tered into  a  contract  for  tbe  lighting  by 
Uniw  Electric  Idght  ft  Power  Comiuny  of 
certain  streets  wittiin  the  downtown  busi- 
ness district  of  the  dty  of  St  Louis  by 
means  of  dectclc  lights  supported  on  large, 
heavy  iron  poles  or  standards,  about  20  fCet 
lilgli,  placed  <a  erected  at  or  near  ttie  curb 
of  ttie  streets. 

"Ttiat  included  in  the  streets  tiins  em- 
braced in  said  contract  Is  and  was  Twdfth 
street  in  tlie  dty  of  St  Louis,  Missouri,  and 
that  on  or  attont  tbe  27th  day  of  S^tember, 
1909^  the  dty  of  St  Louis,  through  Its  light- 
ing department,  issued  a  pwmit  to  tlie  Union 
Electric  L^t  ft  Power  Con^any  to  erect 
and  m^itntjin  a  line  of  iron  poles  or  stand- 
ards sivporting  dectric  lights,  as  provided 
by  said  contract  and  hereinbefore  described, 
along  Twelfth  street  In  the  dty  of  St  Louis, 
state  of  MlsBOurl,  and  1)etween  Locust  street 
and  St  Charles  street 

"TbMt  on  or  about  July  24,  1906,  tlie  mu- 
nidpal  assembly  of  the  dty  of  St  Louis 
adopted  the  following  concurrent  resoluUon: 
'Whereas,  the  attention  of  the  munidpal  as- 
sembly has  been  called  to  the  fact  tliat  No- 
vember 9,  1909,  will  mark  the  100th  anniver- 
sary of  the  Incorporation  of  St  Louis  as  a 


*Fer  otlier  cases  see  same  t<vte  and  section  NUHBBR  in  Deo.  Olg.  4  Am.  Dig.  Key-No.  Sertes  A  R«p'r  ladeus 
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town;  and  whereas,  this  event  In  tbe  city's 
history  should  be  officially  recognized  and 
appropriately  obserred  by  a  celebration,  par- 
ticipated In  by  all  of  onr  citizens:  There- 
fore, be  it  resolved,  by  the  eotincll,  the  hoase 
concurring  therein,  that  a  cojnmlttee  of 
three  from  each  house  of  the  municipal  aa- 
sembly  be  appointed,  and  that  his  honor,  tbe 
mayor,  be  requested  to  call  a  meeting  of  the 
presidents  of  all  the  business,  dvlc,  and  pro- 
fessional o^anlzations  In  the  to  meet 
with  the  joint  committee  of  the  municipal 
assembly  to  arrange  a  plan  for  a  dignified 
and  appropriate  celebration  of  Che  important 
erent' 

"That  thereafter,  on  or  about  May  14, 
1909,  the  municipal  assembly  of  the  dty  of 
St  Louis  adopted  the  following  concurrent 
resolution:  *Whereas,  tbe  municipal  assem- 
bly by  joint  resolution  has  declared  that 
the  100th  annlTecsary  of  the  Incorporation 
of  St  Louis  **8honld  be  officially  reoognlzed 
and  appropriately  observed  by  a  celebration 
participated  In  by  all  (tf  our  dtlzMis";  and 
whereas,  the  mayor,  in  response  to  tbe  re- 
quest embodied  In  said  Joint  resolution,  can- 
ed a  **meeting  of  the  prestde&ts  of  aU  tbiB 
business,  dvic,  and  professional  organiza- 
tions in  tbe  dl7  to  meet  with  the  Joint  com- 
mittee of  the  mnnldpal  assembly  to  arrange 
a  plan  tar  a  dignified  and  appnqnlate  ode- 
bratlott  of  this  important  events';  and  irtien- 
as,  the  Joint  committee  of  tbe  munldiMl  as- 
sembly and  tbe  preddents  of  tbe  buslneas, 
dvlc,  and  professional  organlsatlonB  have 
organized  the  St  Louis  Oentennlal  Associa- 
tion, with  the  mayor  of  the  dt7  as  president 
of  said  association;  and  wlmeas,  the  plan 
for  a  dignified  and  appropriate  cdebration 
of  this  in^ortant  event  has  been  recdved 
with  marked  approval  by  tbe  dtisens  ot  St 
Louis;  and  whereas,  the  Centennial  Aasoda- 
tlon  has  advanced  in  its  pr^nratlons  snffi- 
denUy  to  indicate  that  the  celebration  will 
be  worthy  of  the  dty's  100  years  of  progress 
since  incorporation:  Now,  therefore,  be  It 
and  It  is  berd>y  reedred.  tbat  the  lumorable 
mayor  the  d^  ot  St  Louis  be  requested 
by  the  dty  coundl  to  extend  to  mayors  of 
munldpalltles  and  to  snch  other  guests  as 
he  may  see  fit  Invitations  to  vidt  St  Louis 
during  the  wec^  of  October  3-9,  1909,  and  to 
partldpate  In  the  cdebration.' 

"That  nnder  and  by  virtue  of  said  con- 
current resolution  St  Louis  Centennial  As- 
Bodation  was  organized,  being  an  unincor- 
porated body  composed  of  about  100  mem- 
bers, and  of  wbldi  his  honor,  tbe  mayor  of 
St  Ijonls,  was  preddent 

"That  the  week  beginning  Sunday,  Octo- 
ber 8,  li909,  pursuant  to  said  resolntions,  was 
known  in  the  dty  of  St  Louis  and  the  terri- 
tory tributary  thweto  as  centennial  week, 
with  numerous  attractions  ot  a  national 
character,  condsting  of  the  Veiled  Prophet's, 
Industrial,  dvU,  and  historical  parades,  which 
were  arranged  for  and  advutlsed  to  take 
place  by  said  St  I4»nl8  Oeatennlal  Associa- 


tion In  said  dt7  of  St  Louis,  lOssonri.  dar- 
ing said  wed£,  and  said  St  Lonls  Centennial 
Association  Invited  and  caused  to  be  Invited, 
by  causing  newspaper  accounts  of  said  at- 
tractions, and  urging  the  public  to  attend,  to 
be  published  In  the  dty  of  St  Louis  and  ter- 
ritory tributary  thereto,  the  people  general- 
ly in  the  United  States,  and  particularly  in 
the  territory  tributary  to  tbe  dty  of  St  Lou- 
is, to  vidt  the  dty  during  said  week,  and 
to  enjoy  and  partldpate  in  its  festlvitlee. 

"That  among  the  attractions  advertised  for 
centennial  week  by  said  St  Louis  Centennial 
Association  was  the  Veiled  Prophet's  parade 
on  the  evening  of  October  S,  1909,  which  con- 
sisted of  a  large  number  of  ^rgeous  floats 
brilliantly  illuminated,  which  said  floats  were 
propelled  by  means  of  dectrtdty  on  and  along 
the  street  railway  tracks  In  the  dty  ot  St 
Louis,  Missouri,  in  a  prooMslon,  and  pass- 
ing, and  80  advertised  to  pass,  and  was  so 
known  to  the  defdidunts  at  tbe  time  of  and 
long  prior  to  tbe  injuries  complained  of, 
along  Twelfth  street,  between  Locust  and  St 
Charles  streets,  In  tbe  d^  ot  Bt  Lonls,  Mis- 
souri. 

"That  in  tiie  street,  and  neu  flie  curb 
along  Twelfth  street  and  betwem  Locust 
and  St  Charles  streets.  Urge  reviewing 
stands  had  been  erected  with  a  view  to  ac- 
commodate parties  wishing  to  view  advan- 
tageously the  Yelled  Prophet's  parade,  and 
that  said  reviewing  stands,  and  ttie  streets 
and  sldewBlks  adjacent  thereto,  wwe  known' 
as  Qie  court  ot  honor,  and  was  one  of  tbe 
pxincUial  places  ftir  witnesdng  said  parade 
In  the  dt7  ot  St  Louis,  and  was  eslcniated, 
end  was  soknowntotliedefmdantB,er  hyttie 
exerdse  of  ordinary  care  m^t  have  been 
so  known  to  them,  to  attract  large  crowds 
on  the  evening  of  said  Tdled  Pro^efs  pa- 
rade. 

"l^t  between  the  27tb  day  of  Septembw. 
1909,  and  October  6,  1909,  the  exact  date 
this  plaintiff  Is  unable  to  state,  Unlcm  Elec- 
tric Light  A  Power  Company,  undttr  Its  said 
contract  with  the  dty  of  St  Lonls  and  said 
permit,  erected  on  the  sidewalk  near  the  curb 
<m  the  west  side  at  Twdfth  street,  between 
Locust  and  St  Oharlee  streets.  In  the  dty  of 
St  Lonia,  a  large  Iron  pole  or  standard  sup- 
porting an  electric  light  of  the  character 
beEdnb^oro  described,  together  with  other 
poles  of  the  same  type,  placed  along  Twelfth 
street  at  ocmvenloit  distances. 

'That  prior  to  the  injuries  herelnatter  com- 
plained of,  and  on  or  about  the  ■  ■  "  day  of 
October,  1909,  the  dty  of  St  Louis  and  Bdl 
Telephone  Gompapiy  of  Missouri  strung  along 
Twelfth  street  on  the  west  dde  thereof  an 
iron  cable  attadied  to  said  pole  hereinbefore 
described  located  near  the  curb  on  Twelfth 
street  between  Locust  and  St  Gharies 
streets,  and  ran  and  connected  said  wire  ca- 
ble to  the  next  succeeding  pde  on  the  north 
dde  of  the  pole  whldi  fdl,  hereinbefore  par- 
ticularly described  and  dedgnated,  and  whldi 
fell,  as  hereinafter  alleged.  That  said  iron 
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tope  or  cftUe  vas  strung  along  tlie  edge  of 
tbe  sidewalk  and  at  a  taelght  of  aboat  foor 
fdet  tberetrom,  and  designed  and  Intend- 
ed br  defuidants  herelB  to  prerent  large 
crowds  then  and  there  to  assemble  during 
wmtwintal  week  to  witness  said  attractions 
from  crowding  one  another  off  the  sidewalk 
Into  tlie  street 

"Tbmt  the  partlcalar  Iron  pole  or  standard 
bwelnbefore  described  erected  by  the  Union 
Bleetnc  liCht  &  Power  Oompanr  was,  at  Qie 
time  of  the  Injury  herlnafter  complained  ot, 
and  was  so  known  to  the  defudanlB  and 
eadi  ct  them,  or  by  the  exodse  of  ordinary 
care  might  have  beoi  so  known  to  them  and 
tea^  of  them,  to  hare  been  InsnOkleaitly  and 
ineecnrely  fastened  to  withstand  the  pressure 
oi  a  large  crowd  of  persons  upon  said  Iron 
n^s  or  caUe  th«^  attodied.  In  thta,  to 
wit:  niBt  ssid  pole  or  standard  had  beoi 
negUgently  erected  by  defendant  Union  Blee- 
tric  Li|^  ft  Power  Company  upon  the  grani- 
toid sidewalk  at  ssld  point,  between  the 
dates  herdnbefore  alleged,  by  reason  of  the 
cement  at  and  within  the  base  of  said  p(^ 
or  standard  not  having  ben  allowed  to  re- 
main a  period  of  time  sufficient  to  enable 
said  cemokt  to  harden  and  bold  firm  and  sup- 
port said  pole  or  stondard,  and  that  there 
was  lOtt  as  practically  Qie  sole  support  there- 
to tour  iron  pins  or  bolts  by  which  the  base 
of  said  pole  or  standard  was  attadied  to  the 
granitoid  sidewalk  as  aforesaid,  and  that 
said  pins  or  bolts  and  the  threads  upon  the 
same  were  not  sufflcient  to  secure  said  pole 
or  standard  without  the  cement  ^taction  as 
aforesaid,  and  that  said  plus  or  bolts  were 
insecurely  driven,  screwed,  and  placed  in 
said  base  and  sidewalk,  all  under  the  dr- 
cumstanoes  herein  alleged,  and  that  by  rea- 
wa  thereof  said  pole  or  standard  was  inse- 
cure and  Insnffldent  to  hold  said  pole  or 
standard  under  the  excitement  and  Interest 
arising  by  the  approach  and  passing  of  said 
Veiled  Prophet's  parade,  and  defendants  knew 
that,  for  the  purpose  of  wltnes^ng  said  Veil- 
ed Pnqphefs  parade  approach  and  pass  at 
said  point,  a  large  crowd  was  liable  to  as- 
semble and  to  press  heavily  upon  said  wire 
and  pole  or  standard,  causing  it  to  fall  and 
Injure  persons  on  the  sidewalk,  or  by  the  ex- 
ercise of  ordinary  care  said  facts  might  hare 
been  so  known  to  the  defendants  and  each  of 
them,  and  thereby  rendered  said  sidewalk 
and  street  then  and  there  p^ous  and  dan- 
gerous to  parsons  thereon. 

"Plaintiff  farther  allies  that  said  iron  ca- 
ble strung  for  the  purpose  and  under  the  dr^ 
cnmstances  herein  alleged  was  carelessly  and 
n^ligently  strung  in  this:  That  defendants 
dty  of  St  Loais  and  Bell  Telephone  Com- 
pany of  Missouri  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  said 
Iron  pole  or  standard  which  fell  had  been 
negligently  erected  by  defendant  Union  Elec- 
tric Light  &  Power  Company  as  herdn  al- 
lied. And  plaintiff  alleges  that  said  defend- 
ant Union  Blectrlc  Light  &  Poww  Company 


negUgoitly  suffered  and  allowed  said  Iron 
CBta»  to  be  thus  strui«  and  attadied  to  the 
said  pcOe  or  standard  which  fd],*and  whldi 
had  by  It  been  carelessly  and  n^Ugratly 
erected,  as  herdn  allied. 

"Tliat  the  plaintiff  0n  leBptam  to  said  tea- 
eral  In^tatlon  glvm  through  the  publie  press 
of  St  Louis  as  aforesaid,  visited  St  Louis  on 
October  6,  1909.  and,  while  he,  thus  invited 
on  the  evening  of  said  meotlmied  day)  was 
lawfully  and  properly  standing  on  the  side- 
walk on  Twelfth  street  between  Locust  ami 
St  QiarleB  streets,  and  In  dose  proximity  to 
said  iron  pole  or  standard,  negligently  erect- 
ed and  herein  particularly  described,  and 
with  said  Iron  cable  carelessly  and  negUgrat- 
ly  attached  and  fastened  to  said  iron  pole  or 
standard,  thus  insnffldent  and  insecure  as 
hereinbefore  alleged,  rmdering  his  lawful  po- 
sition on  the  street  unsafe  and  dangwoos 
under  the  drcnmatanoes  herein  alleged.  up<m 
an  outcry  that  the  parade  was  coming,  the 
large  crowd  then  and  there  assembled  upon 
the  sidewalk,  pushed  forward  heavily  and 
violently  against  said  iron  cable,  and  thwe- 
by,  and  by  reasm  ttf  the  cardessness  and 
negligence  of  defendants  herein  alleged,  caus- 
ed said  iron  pole  or  standard  to  fall,  striking 
plaintiff  with  great  force  and  vlolaice  upon 
the  bead,  knocking  him  unconscious,  severe- 
ly and  permanently  fracturing  his  skull,  and 
braising  and  contusing  bis  breast,  and  great- 
ly and  permanently  shocking  his  nwvous 


"That  ^fy  reason  of  Uie  injories  thus  sus- 
tained plaintiff  has  sufl^ed,  and  wHl  in  the 
future  suffer,  great  psln  of  the  body  and 
mind;  his  hearing  baa  been  permanently  im- 
paired; his  head  Is  and  will  be  permanently 
scarred  and  dlsflgnred;  he  has  lost  and  will 
In  the  future  lose,  the  earnings  of  his  labor; 
be  has  incurred  and  become  obligated  fbr, 
and  will  in  the  future  incur  and  become  ob- 
ligated for,  large  expenses  for  medicines, 
medical  attention,  and  nursing— all  to  his  In- 
Jury  and  damage  in  tlie  snm  of  925,000,  for 
which  sum  he  asks  Ji^gment  against  defend- 
ants, and  for  costs.** 

The  demurrer  of  the  dty  waa  as  follows 
(captions  and  dgnatures  omitted) :  "Now 
comes  the  city  of  St  Louis,  one  of  the  de- 
fendants in  the  above-entitled  cause,  and  de- 
murs to  the  second  amended  petition  filed 
herdu,  and  for  ground  of  its  demurrer  says 
that  said  second  amended  petition  does  not 
state  facts  snffident  to  constitute  a  cause  of 
action  against  this  defoidattt  the  dty  of  St 
Louis.'* 

On  April  S,  1910,  and  daring  said  April 
term,  defendant  Bell  Telephone  Company  of 
Missouri  filed  its  demurrer  thereto,  as  fol- 
lows :  "Now  comes  the  Bell  Tdephone  Com- 
pany and  demurs  to  the  second  amended  pe- 
tition of  plaintiff  filed  herein,  and  for  ground 
of  its  said  demurrer  said  defendant  assigns 
that  said  petition  does  not  state  facts  sufB- 
dent  to  constitute  a  cause  of  action  against 
said  defendant** 
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And  Uiat  of  Oie  Electric  Ll^t  Gompeny 
was  as  follows  (caption  and  signatnre  omit- 
ted) :  "Coaies  the  abore-named  defendant 
Union  Electric  Light  &  Power  Company  and 
demnrs  to  the  second  amended  petition  here* 
In,  and  for  ground  of  demurrer  shows:  (1) 
The  petition  does  not  state  facts  sofficient  to 
eonstltate  a  cause  of  action  against  this  de- 
fendant (2)  Hie  said  petition  on  its  face 
shows  that  the  defendants  created  no  ob- 
struction to  or  nuisance  In  the  street  and 
Dlace  pientloned  In  said  petition,  and  tbat 
what  was  done  by  defendants  was  a  proper 
and  lawful  police  regulation  and  for  the  pub- 
lic good  and  safely.  (4^  The  petitton  on  ita 
face  shows  that  ttie  alleged  damage  to  plain- 
tiff was  not  the  proxlnuite  result  of  the  act 
of  this  defmdant  as  set  forth  In  said  peti' 
tlon.  (5)  The  said  petition  on  ita  face  lOiows 
that  Uie  accident  to  plaintiff  was  manifestly 
an  extraordinary  <me,  arldng  fnim  eictraordl- 
nary  conditions,  and  b^rond  sudi  fbtesl^t  as 
could  be  reasonably  required  to  be  antld^t- 
ed.  (8)  The  said  petitkm  on  its  face  shows 
that  plaintiff  could  have  as  easily  anticipated 
the  consequKUss  of  the  unusual  condition 
resulting  in  the  accident  to  him  as  could  have 
this  defendant,  and  by  placing  himself  in  the 
way  of  danger  iftalntiff  was  himself  laddng 
In  due  care  under  ttie  drcumstances  men- 
tioned and  set  forth  In  said  petition." 

Joseph  A.  Wright,  of  St  Louis,  for  appel- 
lant Scbnurmacher  &  Rassleur,  of  St  Louis, 
for  respondent  Union  Electric  Light  &  Power 
Oo.  WiUlam  ¥!.  Baird,  of  St  Loul^  for  re- 
spondent City  of  St  Louis.  Seddon  &  Hol- 
land, of  St  Louis,  for  respondent  Bdl  Tele- 
phone Co. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  alwTe.  [1]  Counsel  for  all  parties  have 
presented  many  l^al  propositions,  and  have 
learnedly  briefed  and  argued  the  same  In 
this  court;  but  the  view  we  have  taken  of 
the  case  renders  it  unnecessary  for  us  to  con- 
sider but  one  of  them,  and  that  Is,  Does  the 
petition  state  facts  sufficient  to  constitute  a 
cause  of  action  against  any  or  all  of  the  de- 
fendants? 

Counsel  for  plaintiff  maintain  the  afflrma- 
tlve  of  this  proposition,  while  those  for  the 
defendants  insist  upon  the  negatlTe  thereof. 

In  our  opinion  the  circuit  court  properly 
held  that  the  petition  failed  to  state  a  cause 
of  action  against  any  one  or  more  of  the  de- 
fendants, and  our  reasons  for  so  stating  are 
as  follows :  The  petition  dlsdraes  the  facts 
that  the  plaintiff  was,  injured  during  the  cele- 
bration of  the  100th  anniversary  of  the  dty 
of  St  Louis,  and  that  tbe  Veiled  Prophet's 
pande,  among  oQier  things,  was  a  part  of 
the  ceremonlea-^the  fame  at  which,  as  the 
petition  all^fes,  and  as  all  know,  has  become 
national,  and,  as  the  petition  also  alleges, 
which  Is  also  current  history,  or  common 
knowledge,  brings  together  large  'irowds  of 
people^  80  raM  in  number  that  great  prep- 


arations nmst  be  and  are  made  for  their 
entertainment  in  the  public  streets  of  the 
city,  consisting  €t  reviewing  stands,  with 
ropes  and  cables  stretdied  along  the  curbs 
and  outer  edge  of  the  sldewHlke  as  warnings 
to  prevoit  die  crowds  ot  petqiile  from  en- 
oroadiing  m>on  tlie  atceets  In  troat  of  the 
parade  in  ita  paasagsi. 

We  cannot  abut  our  eyes  to  the  fiict  ttiat 
the  parade  mentioned  in  the  petition  passes 
along  many  miles  of  tbe  streets  of  the  dty, 
and  that  the  crowds  consist,  as  the  petition 
alleges^  of  great  numl>ets,  and«  as  all  know, 
hundreds  of  thousands  wbo  Une  the  side* 
walks  practically  throutfioat  the  length  of 
the  parade. 

TbB  petition  allies  that  ropes  or  cables 
moitioned  are  dedgned  as  barriers  barricad- 
ing the  people  lining  the  sidewalks  tnm  en- 
cmdiing  upon  the  street  proper,  whldi  is 
reserved  for  the  passage  of  the  pageantry. 
Concede,  as  we  must,  that  to  be  true,  yet 
they  must,  in  tbe  vary  nature  of  the  case,  be 
temporary  in  character  and  frail  la  struc- 
ture, and  are  not  Intended  as  fences  or  bar- 
ricades to  physically  or  forcibly  keep  the 
crowds  of  people  on  the  sidewalks  from  en- 
croaching upon  tbe  street 

We  must  read  the  petition  In  the  light  of 
common  knowledge  regarding  such  matters, 
and  that  is,  these  barriers  are  intended  only 
for  the  purpose  of  warding  the  people  that 
tbey  must  not  pass  that  line,  for  the  reason 
that  the  street  proper  Is  reserved  for  the 
pageantry,  and  not  a  barricade  in  tbe  techni- 
cal sense  to  retatd  or  bar  an  enemy  or  a 
crowd  which  is  bent  upon  entering  the  street. 
If  that  was  the  intention,  then  the  cable 
would  be  wholly  useless,  because  they  could 
easily  pass  over  or  under  the  cable. 

All  of  tbe  respondents  had  a  right  to  pre- 
sume that  the  people  viewing  the  parade  un- 
derstood the  character  and  purpose  of  the 
cable  or  rope  mentioned,  and  that  they  would 
act  accordingly.  That  is  true  not  only  of 
the  Veiled  Prophet's  parade  but  of  all  pa- 
rades which  pass  along  the  streets  In  all 
towns  and  cities,  which  call  forth  through- 
out the  entire  country  large  crowds  of  peo- 
ple. The  line  <^  demarcation  separating  tbe 
people  from  the  space  reserved  for  the  pa- 
rade, in  the  very  nature  of  things,  is  indicat- 
ed by  some  frail  or  temporary  structure, 
rope,  ox  cabl^  anchored  to  the  most  convm- 
lent  objects  already  existing  along  the  line 
thereof,  or  by  picking  sentinels  to  give  warn- 
ing and  ke^  tbe  crowds  back. 

Should  the  law  require  permanent  barriers 
or  barricades  along  the  streets  upon  such 
occasions,  which  would  physically  withstand 
the  great  weight  and  force  of  a  crowd  of 
people  audi  as  is  described  in  tbe  petition, 
should  tbfi?  see  fit  to  tiirow  thdr  weight  vio- 
lently against  It,  the  cost  tbereof  would  be 
so  great  that  no  dty  or  any  one  else  for  that 
matter  could  afford  to  give  an  ^tertalnment 
of  this  diaracter,  wbidi  is  for  the  pleasate 
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and  amosement  of  the  people,  without  profit 
to  any  one. 

The  law  required  no  higher  degree  of  care 
of  those  who  gave  or  participated  in  this  ea- 
tertalnment  than  that  which  Is  usoally  ex- 
ercised by  ordinarily  pmdent  persona  under 
Bimllar  ctrcumstanoes. 

The  petition  In  tbSa  case  dlselotws  the  tact 
that  this  parade  was  conducted  In  precisely 
the  same  manner,  as  all  know,  that  all  such 
parades  are  conducted  throughout  the  state 
and  country,  wl^  nqies  or  cables  stretched 
along  the  edge  of  the  sidewalks,  attached  to 
trees,  lamp  posts,  bitching  posts,  foices, 
electric  light,  telephone,  and  telegraiA  poles, 
or  any  other  object  that  may  be  standing 
along  the  line  of  the  walk. 

It  Is  not  d^med  that  the  Injury  In  this 
case  was  caused  through  the  negligence  of  the 
defendants  for  furnishing  a  weak  and  Inse- 
cure pole  for  the  anchorage  of  the  cable  In 
question,  but  because  the  cable  was  tied  to 
tiie  pole  in  question,  which  was  suitable  and 
suffici^tly  strong  for  the  purposes  for  whl(fli 
It  was  erected,  but  not  strong  enough  to  with- 
stand the  great  weight  and  force  of  the  crowd 
of  people  who  pushed  against  the  rope  upon 
this  occasion,  which  the  respondents  had  no 
more  reason  to  anticipate  would  be  done 
than  did  the  plalnUff. 

[2]  The  petition  states  that  the  pole  had 
been  erected  some  time  between  September 
27  and  October  6, 1900,  upon  a  granitoid  side- 
walk, by  means  of  bolts  set  therein  and  secur- 
ed by  means  of  cement  filled  around  them, 
and  that  they  extended  upward  and  through 
the  base  or  flange  or  the  lower  eoA  of  the 
pole,  and  were  made  fast  thereto  by  means  of 
nuts  screwed  down  on  said  bolts  and  against 
the  said  base  or  flange;  that  said  cement  had 
not  had  sufficient  time  In  which  to  set  and 
properly  harden  prior  to  the  time  of  the 
accident:  that  the  respondents  knew  of,  or 
by  the  exercise  of  ordinary  care  could  have 
discorded,  that  fact  in  time  to  have  prevent- 
ed the  Injury ;  and  that  in  consequence  there- 
of the  cement  and  bolts  gave  way,  and  the 
pole  fell  and  Injured  plaintUf  when  the  people 
threw  their  weight  violently  against  the  cable, 
which,  as  before  stated,  was  fastened  to  the 
pole  about  four  feet  above  the  gronnd. 

[3]  While  the  demurrer  admits  the  truth- 
fulness of  those  allegations,  yet  does  it  neces- 
sarily follow  therefrom  that  the  respondents 
are  liable  for  that  n^gence,  if  negligence  it 
was?  I  think  no^  for  the  reason  that  the 
petition  states  that  the  pole  was  erected  some 
time  between  September  27th  and  Octobw 
6th,  a  possibility  of  eigbt  days. 

With  that  knowledge  coupled  with  the  com- 
mon knowledge  that  ordinarily  cement  sets, 
and  Iiardens,  and  becomes  as  strong  as  it  ever 
will  in  a  much  shorter  time  than  eight  days, 
can  it  be  said  that  respondents  could  have 
reasonably  anticipated  that  the  cement  in  tliia 
case  had  not  hardened  in  that  time,  and  that 


the  weight  and  force  of  the  people  against 
the  cable  would  have  been  suffldoitly  great 
to  have  pulled  the  pole  from  its  fasteidngs  In 
the  sidewalk,  whoi  andiored  as  this  «ke  was? 
I  think  not 

I  am  therefore  of  the  opinion  that  the 
Judgment  of  the  circuit  court  sustaining  the 
demurrers  was  correct,  and  that  It  should 
be  affirmed. 

It  Is  so  ordered.  AH  ocmcnr. 


ARMOR  et  aL  t.  FBBY. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

June  2S,  1913.    Rehearing  Denied  Dec. 
9,  1913.) 

1.  Apfkai.  and  Ebbob  (8  1097*)  — Law  op 
Cask. 

Matters  determined  on  a  prevloaB  appeal 
in  the  same  action  become  the  uiw  of  the  case 
and  will  not  again  be  reviewed. 

[Bd.  Note.— For  other  cases,  see  Aroeal  and 
Error,  Cent.  Dig.  H  436^-4368,  4^7;  Dec 
Dig.  I  1097.*]  . 

2.  BXBCUTOBS  AND  AD1UHXSIUT0B8  (|  124*)— 

Con  VETA  NOES. 

Where  only  one  of  two  executors  joined  in 
conveying  land  in  accordance  with  an  order  of 
sale  by  the  court  of  ordinary,  tbe  conveyance 
was  inoperative  and  did  not  pass  title. 

[Ed.  Note. — For  other  casea,  see  Executors 
and  Admlnistratots,  Cent.  Dig.  ||  496-fi07; 
Dec.  Dig.  i  124.»] 

3.  FOWEBS  (ft  34*)  —  EXXCTTTION  —  INTENT  TO 
EXXOUTB— KEFEBENCB  TO  POWEB. 

Whenever  there  is  a  conveyance  by  tiie 
donee  of  a  power  and  the  conveyance  cannot  be 
given  full  effect  without  its  being  construed  as 
an  execution  of  the  power,  it  wQl  be  held  to 
be  such  execution,  even  tnoogh  there  is  no 
reference  to  the  power. 

[Eld.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  H  121-127;   Dec.  Dig.  {  34.*] 

4.  EXBOUTOBfl  AND  AOHIHISIBAnnS  (H  146, 

An  executor  in  making  a  sale  of  realty  un- 
der a  power  in  the  will  or  an  order  of  sale  by 
the  court  does  not  act  merely  ah  the  donee  of  the 
power,  but  acts  4^cially,  and  hence  a  convcv- 
ance  by  an  executor  cannot  be  construed  to  Be 
his  act  as  execntor  either  nnder  a  power  in  the 
will  or  under  an  order  of  coart,  where  on  its 
face  It  appeared  as  his  individual  conveyance. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Dig.  »  685-587, 1G9&- 
1604;  Dec  Dig.  H  146,  397*" 

5.  Pabtnbbship  (J  246*)— Title  to  Land. 

While  a  partnership  cannot  hold  the  legal 
title  to  land,  yet  equity  recognizes  the  right  of 
a  firm  in  partnership  land,  and  a  surviving  i>art- 
ner  has  more  than  a  mere  lien  to  have  the  prop- 
erty applied  to  paying  debts,  having  an  equi- 
table estate  in  the  land  and  the  right  to  treat  it 
as  personalty  in  order  to  wind  up  Uie  affairs 
of  the  firm,  though  after  the  partnership  de- 
mands are  satisfied  the  suiplns  is  treated  as 
real  estate. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  SS  B19-B23;  Dec.  big.  |  246.*] 

&  Pabtnbbship  (ft  246*)  —  Cohvetancb  of 
Fabtnkbship  Pbopebtt. 

Where  no  creditors  of  a  firm  made  any 
claim  to  wild  lands  owned  by  the  partners,  and 
the  surviving  jmrtner,  befiire  convey&ig  the 
property,  obtained  deeds  from  the  executor  and 
heirs  of  the  deceased  partner,  the  surviving 
partner's  conveyance  of  the  property  will  not 
be  upheld  as  a  conveyance  to  wind  up  the  part- 
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nersMp  affair* ;  It  appearing  that  the  ooiiTey- 
ance  of  the  eiecntor  of  the  deceUfld  partner 
was  inBofficient  to  paas  title. 

[Ed.  Note^— For  oth«r  eaaes.  see  FartBUihtp, 
Gent.  Dig.  H  S19-B2S;  DeeTDlc.  |  246.*] 

7.  EscanKL  (t  98*)— BhimTABxx  Bstoffkl. 

Where  plaintiffs  had  an  estate  in  remainder 
under  the  will  of  thetr  grandfather,  the?  were 
not  estoj^wd  from  claiming  the  remainder  be- 
cause their  parents,  who  were  the  life  tenants, 
■old  the  property  and  received  the  proceeds,  for 
they  did  not  tue  under  the  life  tenuits.  bat 
directly  from  the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Bstoppel, 
Cent  Dig.  i  280;  Dec  Dig.  |  88.*] 

8.  BSUAXNDEBS  (|  17*)— LlUIUTIOim— ACCBU- 
AI.  OF  IbOHT  TO  PoasKSSIOff. 

A  testator  derlsed  to  his  several  children 
a  life  estate  in  lands,  with  remainder  over  to 
the  heirs  of  the  children,  and  a  proTision  that 
in  case  of  the  death  of  any  of  his  children 
without  Issue  the  share  should  revert  to  the 
estate  and  be  divided  among  the  survivors.  The 
testator  died  in  the  TO's.  and  the  land  was  sold 
by  the  executors,  but  title  did  not  pass,  field, 
that  upon  the  death  of  one  of  the  children  in 
190S  the  right  of  the  snrvtvoni  to  the  remain- 
der then  accrued  and  was  not  barred  by  the 
lapse  of  time  before  then. 

[BcL  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  K  13-17;  Dec.  Wg.  |  17.*] 

9.  Deboxnt  ahd  DisiBiBimon  (1 128*)— Wab- 

BANTIES— LUBILITr  OF  HUSBAnD. 

'  White  a  husband  at  common  law  was  lla.- 

ble  on  his  warranty  in  a  deed  made  by  him 
and  his  wife  conveying  her  land,  an  heir  of  the 
husband  is  not  liable  on  the  covenant  of  war- 
ranty by  reason  of  advancements. 

[Ed.  Note.— For  other  eases,  see  Descent  and 
Distribution,  Cent.  Dig.  U  47&-477;  Dec.  Dig. 
I  128.*] 

10.  Wma  ({  889*)— WAmUHTiES— LiABiUTT 
or  Ds VISES. 

At  common  law,  a  devisee  or  legatee  was 
not  liable  to  the  amount  of  the  devised  legacy 
by  reason  of  the  testator's  liability  m  a  core- 
nant  of  warranty. 

[Ed.  Note.— For  other  cases,  see  WQls,  Cent 
Dig.  I  2148;  Dec.  Dig.  $  838.*] 

11.  WniB  (g  83»*>— Efitict. 

Where  a  resident  of  Georgia  conveyed 
land  in  Missouri  with  covenants  of  warrant, 
the  Ifissouri  statute,  making  his  devisees  and 
legatees  liable  to  the  amount  of  their  gifts  by 
reason  of  a  breach  of  the  covenant  of  war- 
ranty, has  no  effect  and  cannot  be  applied 
against  devisees  and  legateM  in  the  fonnor 
sUte. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  2148:  Dec.  Dig.  {  839.*] 

12.  CoMicoN  Law  (i  11*)— States  Bitfobo- 

ING. 

Georgia  is  one  of  the  states  originally  un- 
der the  coDunon  law. 

[Ed.  Note.~For  other  cases,  see  Common 
Law.  Gent  Dig.  H     12;  Dec  Dig.  |  11.*] 

18.  Etidbncb  a  80*)— Pbebukftiohb— Oou- 

HON  Law. 

Georgia  being  one  of  the  states  originally 
under  the  common  law,  It  will  be  presumed  that 
the  common  law  remains  in  force  ^erdn. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die  I  101;  Dec  Dig.  |  8(X*] 

14.  Powkbb  41*)— FowB  OF  APFoznnaNT 

— EZECUTXON. 

Where  an  owner  of  land  devised  it  to  his 
children  for  life,  with  the  power  of  appoint- 
ment by  will  in  favor  of  their  childreo,  the 
execution  by  a  cbUd  of  the  power  in  favor  of 
his  son  is  not  a  devise  of  property,  rendering 


the  son  liable  on  the  father's  covenant  of  war- 
ranty made  in  the  conveyance  of  land;  the 
son  taking  from  the  original  owner. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Gent  Dig.  I  166;  Dec  Dig.  ML*] 

15.  HVBBAirD  AKD  WiR  d  16*)  —  OOTBKAKTS 

— Wakkanttm. 

Where  a  wife  Joined  with  her  husband  In 
executing  a  power  ot  attorney  to  convey  land 
in  which  her  husband  had  a  Ufe  estate,  and 
the  power  clearly  showed  that  she  had  no  in- 
terest in  tiie  land  except  as  wife,  her  exeen- 
tion  did  not  cany  with  it  her  contingent  re- 
mainder in  the  land  gtven  the  will  of  htf 
father-in-law. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
WUe,  Gent  Dig.  IS  18,  16,  87.  84.  90-99,  288; 
Dec  Dig.  {  1&*] 

16.  Lira  Estates  (|  8*)  —  Advebsx  Posbbb- 
bion. 

A  life  tenant  cannot  by  his  acts  or  dec- 
larations, set  up  pretensions  to  an  absolute  es- 
tate, so  as  to  make  his  posaesslon  adverse  to 
the  reversioner  or  remaindermen;  tlioae  per- 
sona having  no  right  to  the  estate  until  tiie 
termination  of  the  life  estate 

[Ed.  Note.— For  other  cases,  see  life  Es- 
tates, Cent  Dig.  il  24-28;  Dec  Dig.  |  &•] 

17.  QuiETiifa  Titij:  (|  19*)— SiAXUTn. 
Statutes  for  Quledng  title  are  enaUIng  acts 

and  not  penal  or  restrictive. 

[Sd.  Note^Tor  othn  caaea,  see  Qoietlnf  Ti- 
tle, Cent  Dig;  1 48;  Dec;  Dig.  1 1ft*] 

18.  QuiETiwa  TtnM  0  19*)— Natubb  or  Ao* 

nom— "SiRT  TO  Q$m  Ttom." 

A  suit  to  qolet  title  under  the  statute  is  s 
proceeding  b;  one  dalmant  of  an  interest  in 
property  against  another  claimant  asking  the 
conrt  to  ascertain  and  determine  tiie  title,  but 
a  recovery  ot  the  possesion  of  tlie  real  Mtate 
is  not  essential;  this  being  so  even  though  the 
aniesdment  of  1909  was  mtended  to  give  full 
affirmative  relief  in  (!a«e  tiie  enit  was  changed 
from  one  to  qolet  title  tn  one  t»  qolet  title  and 
for  possession. 

[Ed.  Note.— For  other  eases,  see  Qideting 
Title.  Cent  Dig.  S  48;  Dec  Dig.  |  la*] 

19.  RElCAINDEEjB  (H  17*>— BuNHXNO  OF  LIMI- 
TATIONS. 

As  the  suit  to  quiet  title  is  merely  for  an 
adjudication  of  tiie  title  of  interested  parties, 
and  not  for  possession,  lieing  quite  similar  to 
a  suit  for  partition,  which  under  Bev.  St  190^ 
is  2572,  ^75,  provides  that  the  court  shall 
declare  the  titles  of  the  parties  and  may  de- 
cide upon  adverse  rights  and  titles,  a  remain* 
derman  is  not  barred  by  limitations  because  <tf 
his  failure  to  institute  a  suit  to  quiet  title  dur- 
ing the  continuance  of  the  precedent  fife  es- 
tate, even  though  the  life  tenant  had  conveyed 
the  property  as  though  he  owned  the  fee  which 
his  grantee  claimed,  and  the  remainderman  was 
relieved  of  disability  more  than  10  years  be- 
fore the  terminatioD  ot  the  Ufe  estate. 

[Ed.  Note. — For  oilier  cases,  see  Remainders, 
Cent.  Dig.  S8  12-17:  Dec  Dig.  S  17.* J 

20.  Pabtition  (S  44*)— Right  to  PABTmoir— 

LnCTTATIONS. 

The  right  to  partition  being  a  right  com- 
mon to  both  tenants,  neither  are  barred  from 
asking  that  r^ef  by  reason  of  lapse  of  time. 

[Ed.  Note.— For  other  eases,  see  PartStloB, 
Cent  Dig.  IS  Ul-118;  Dec  Dig.  >  44.*] 

21.  Pabtitioit  (S  85*)— lUFBOTmdeNTs— Biobt 

TO  CoMPSnSATIOR. 

A  tenant  in  common  who  makes  Improve- 
ments on  the  property  in  good  faitli,  not  for 
the  purpose  of  embarrassing  his  coteuants,  or 
incumbering  their  estate,  or  hindering  parti- 
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tioD,  Is  upon  ptrtition  totttled  to  eompeiuatioii 
for  Boch  improT«nientt. 

[Ed.  Note.— For  other  cftsra,  see  Putttioii, 
Ceat.  Die.  81  236-245;  Dec  Dif.  |  SC.*] 

22.  Enonaun  (|  18B*)-JCinn  pBoms. 

While  ordinarily  rents  are  recorerable  In 
ejectment,  no  rent  can  be  recovered  in  eject- 
ment by  tenants  in  common,  where  their  inter- 
est was  subject  to  defendant's  claim  for  an 
allowance  for  improvemente,  and  the  evidence 
failed  to  disclose  for  what  the  land  would  rent 
withont  the  improTemeota. 

[Ed.  Note.— For  other  casei,  see  Bjectment^ 
Cent  Dig.  H  409,  460;  Dee.        {  M.*] 

28.  PAXTXnosr  ({  13*)— Rioht  to  Pabtitiok., 
A  dlsseiznre  on  actual  adverse  posBession 
destroys  the  unity  of  possession  among  ten* 
ants  m  common,  and  takes  away  the  right  of 
partition  ontU  the  title  is  determined  by  ap- 
propriate action. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  Se,  81;  Dec.  Dig.  {  18.*} 

24.  Qunnira  Title  (f  00*)  —  Inoxdcnts  to 

BSUBT— FABTmON. 

Where  a.  party  brings  a.  suit  to  establish 
as  equitable  interest  In  land,  he  may,  in  the 
same  suit,  have  partition:  bnt  the  role  ia  oth- 
erwise where  ibm  pi»i«H#  oonnts  solely  on  his 
legal  title. 

[Ed.  Note.— For  other  cases,  see  Quietiiig 
TTtle,  Cent  Dig.  {  100;  Dec.  Dig.  {  50.*] 

Appeal  from  drcnlt  Oonrt,  Barton  Oountr; 
B.  O.  Thurman,  Jndge. 

Actton  b7  Adrian  W.  Armor  and  others 
against  Joa^h  Frey.  Fran  a  Judgment  for 
defendant,  plaintiffs  appeaL  Berersed  and 
remanded,  with  directions. 

This  anlt  was  begtm  in  Newton  county,  Feb- 
ruary  8,  1804.  The  original  petition  was  in 
two  counts,  one  to  quiet  title,  and  the  other 
in  ejectment  There  was  a  flndlng  and  judg- 
ment for  the  defendant  and  on  appeal  the 
Judgment  was  reversed  and  the  cause  re- 
manded. See  Armor  v.  Frey,  226  Mo.  646, 
126  S.  W.  483.  A  change  of  venue  followed 
to  Barton  county.  At  the  April  term,  1912, 
the  petition  was  amended  so  as  to  Include  a 
count  in  partition  in  addition  to  the  former 
counts.  The  answer  tendered  new  Issues 
which  were  not  Involved  in  the  former  suit 
We  will  not  set  out  the  pleadings,  and  will 
merely  state  they  were  broad  enough  to  cov- 
er all  the  facte  ^own  in  this  statement.  On 
the  second  trial  the  court  again  found  against 
the  plaintiffs  on  all  the  issues  and  entered 
Judgment  accordingly.  The  plaintiffs  have 
appealed. 

In  1857,  Charles  A.  Davis  and  Greene 
Moore,  both  resldente  of  Greene  county,  Ga., 
were  extensively  engaged  in  buying  wild 
land  in  Missouri,  for  the  purpose  of  resale. 
To  tadlltete  their  business,  they  entered  Into 
a  contract  with  Johnson  ft  Coleman  of  St. 
Loots,  Ma,  in  writing,  in  which  Johnson  ft 
Coleman  agreed  to  furnish  their  services  in 
locating  and  entering  and  purchasing  lands 
in  Missouri,  and  in  looking  after  them  gener- 
ally. Said  contract  contained  the  following: 
"Said  lands  so  entered  shall  be  held  for  the 
period  of  five  years,  unless  the  parties  agree 


to  Bell  sooner,  and  said  second  parties,  when- 
ever called  on,  shall  aid  in  the  sale  without 
(^rge.  On  the  sale  of  said  lands,  the  sec- 
ond parties,  as  compensations  for  the  loca- 
tions, entries  and  purchases,  the  assessment 
and  jiaymoit  of  taxes,  for  general  ovwali^t 
and  tor  aasi  stance  in  maUng  sales,  shall  re- 
ceive the  following  perqentage  on  the  sales, 
to  be  paid  out  ot  each  separate  sale,  viz.:  If 
the  tract  brings  five  dollars  ($5.00)  per  acre 
or  under,  the  second  parties  shall  receive  five 
per  cent.  If  It  brings  above  Ave  dollars  and 
not  above  ten  they  shall  receive  ten  per  cent.. 
If  it  brings  ten  dollars  and  not  above  fifteen 
they  shall  recetve  16  per  cent  and  for  all 
snms  per  acre  above  (15  they  shall  receive 
20  per  cent" 

Johnson  and  Coleman  made  the  following 
agreemwt  with  John  H.  Miller  indorsed  on 
miA  contract:  **Aii8lgnroent  Know  all  men 
by  these  presents:  That  In  conslderatlfHi  of 
assistance  rendered  by  him  In  the  location  of 
the  lands  made  under  this  contract  we  hereby 
transfer  ftnd  assign  to  John  H.  Miller  one- 
third  onr  Interest  In  the  contract  and  said 
Miller,  by  signing  hereto.  oU^tes  himself  to 
take  a  snpettntendlng  control  over  tbe  lanjls 
located  and  entered  and  bear  his  share  in  the 
burden  of  tills  contract  Witness  oar  hands 
and  names  UOs  26th  day  of  Sept  1867." 

About  10,000  acres  <A  land  were  entered 
and  patmted  to  caiarlea  A.  DaTls  and  Greene 
Moore  in  Newton,  Barton,  and  other  counties 
inthia8tat&  Greene  Moore  ffied  in  1872.  He 
left  a  will  esmcnted  and  proved  according  to 
the  laws  of  this  state  and  probated  in  the 
court  of  ordinary  of  Greene  county,  Ga. 
That  will  la  copied  in  full  In  the  former  oidn- 
ion  of  this  court  We  will  not  recopy  It  By 
the  second,  third,  fourth,  fifth,  and  sixth 
items  he  gave  to  his  children,  Henry  A. 
Moore,  John  W.  Moore,  Annie  F.  Adams,  his 
grandson  Holcomb  G.  Moore,  nnd  his  wife, 
Eliza  Ia  Moore,  respectively,  certain  legacies 
and  bequests  of  proper^  in  Georgia.  There 
were  other  items  in  the  will,  as  follows: 

"Item  7.  I  have  given  my  older  children, 
to  wit  Adrian  W.  Armor  and  Sarah  Lee  Har- 
well, as  follows,  to  my  daughter  first  named: 
Three  thousand  dollars  In  money  and  prop- 
erty and  to  my  daughter  last  named,  twenty- 
four  hundred  dollars.  My  purpose  In  this 
will,  subject  to  the  exceptions  hereinafter 
mentioned,  is  to  equalize  my  children  so  far 
as  I  can  do  so,  in  the  distAbution  of  my  prop- 
erty and  to  that  end  I  direct  that  in  the  divi- 
sion of  the  residue  of  my  estate  each  child 
shall  be  made  to  account  for  all  the  property 
given  him  or  her  herein,  or  In  any  other  way 
as  advancemente  at  the  estimates  made  by 
myself  and  that  my  wife  shall  account  like- 
wise before  sharing  in  the  said  residue.  I 
except  from  the  general  rule  of  equality  the 
cases  of  my  son  Henry  Antolne  and  John 
Whitfield  Moore  and  direct  that  the  mill 
property  and  water  power  herein  given  them 
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may  be  had  by  tbem  over  and  above  a  share 
of  toy  estate. 

"Item  8.  All  the  rest  and  residue  of  my 
estate  not  herein  devised  and  bequeathed  spe- 
cifically I  direct  shall  be  shared  by  my  chU- 
dren  and  wife,  not  Including  my  grandson, 
Holcomb  G.  Moore,  subject  to  the  provlsl.ona 
of  the  seventh  Item  of  this  my  will. 

"Item  9.  Upon  the  death  of  my  children 
without  Issue  I  direct  that  the  share  of  such 
child  shall  revert  to  my  estate  and  be  divided 
equally  amongst  my  surviving  children  and 
the  children  of  such  of  my  children  as  may 
be  deceased,  share  and  share  alike.  Upon 
the  death  of  any  one  of  my  children  leaving 
issue  I  direct  that  the  property  herein  given 
to  such  diild  shall  go  to  his  or  her  children, 
and  wife  in  case  of  a  son,  in  snch  parts  and 
proportions  as  he  or  she  may  direct  by  last 
will  and  testament,  provided  no  wifd  of  any 
son  or  grandson  so  dying  shall  take  more 
than  a  child's  share  under  any  such  wllL" 

The  testator  appointed  his  son,  John  W. 
Moore,  and  his  sons-in-law,  James  'N.  Armor 
and  James  M.  Harwell,  his  executors.  Har- 
j  well  failed  to  qualify  as  such  executor  and 
the  other  two  qualified  and  settled  the  estate. 
There  was  at  that  time  a  statute  law  (Code 
1873)  of  the  state  of  Oeorgla  as  follows: 
"2557.  (2S16>.  Sale  of  wild  land.  On  ap- 
plication by  the  administrator  and  due  no- 
tice advertised  as  hereinafter  provided  in 
case  of  lands,  the  ordinary  may  grant  an  or- 
der authorizing  the  administrator  to  sell, 
at  private  sale,  wild  nncultirated  land  lying 
In  counties  other  than  of  tiie  administration; 
Provided,  no  objecdon  Is  filed  by  anyone  in- 
terested In  the  estate,  and  the  ordinary  is 
satisfied  that  snch  sale  is  preferable." 

On  October  7.  1872,  on  the  petition  of  the 
executors,  the  court  of  ordinary  of  Qreene 
county,  Ga.,-  made  an  order  "to  sell  ttie  wild 
lands  In  Missouri  at  private  sale." 

On  May  1,  1873,  Ann  F.  Adams  and  hus- 
band, Sarah  L.  Harwell  and  husband,  John 
Hoore  and  wife,  Henry  A.  Moore,  Eliza 
L.  Moore,  and  Adrian  W.  Armor,  executed  to 
James  N.  Armor  a  power  of  attorney,  recit- 
ing: "Whereas,  Greene  Moore,  late  of 
Oreene  county,  Georgia,  by  his  last  will  and 
testament,  willed,  devised  and  bequeathed 
unto  his  wife  Eliza  L.  Moore,  and  his  chil- 
dren, Mrs.  Adrian  W.  Armor,  Mrs.  Ann  Fan- 
nie E.  Adams,  Mrs.  Sarah  li.  Harwell,  Henry 
Antolne  Moore  and  John  W.  Moore,  all  the 
real  estate  hereinafter  mentioned."  And 
giving  to  said  attorney  power;  "For  us  and 
in  our  names,  to  sell  and  dispose  of  absolute- 
ly in  fee  simple,  all  our  right,  title  and  inter- 
est. Joint  or  several,  of,  in  and  to  any  and  all 
lands,  tenements  and  hereditaments  and  real 
estate,  lying  and  being  situated  in  the  counties 
of  Greene,  Barton,  Laclede,  Barry  and  New- 
ton, in  the  state  of  Missouri,  the  same  being 
land  located  and  owned  by  me  ChoB.  A.  Davis, 
and  the  said  Greene  Moore  In  his  lifetime, 
yet  unsold,  and  all  our  interest  in  all  other 
lands  In  said  state  of  Missouri,  for  such  price 


or  sum  of  money,  and  to  mch  person  or  per- 
sons, and  on  such  terms  and  conditions  as  he 
shall  think  best  and  convenient,  and  also  for 
OS  and  In  our  names  and  as  our  act  and  deed, 
to  sign,  execute,  acknowledge  and  deliver  such 
deed  or  deeds  and  conveyances  for  the  abso- 
lute sale  and  disposal  thereof,  either  with  or 
without  covenants  of  warranty,  or  any  part 
thereof,  with  such  clause  or  clauses,  covenant 
or  covoiants,  and  agreement  or  agreements, 
to  be  therein  contained  as  our  said  attorney 
shaU  think  fit  and  expedient" 

On  June  2,  1877,  a  deed  was  executed  and 
acknowledged,  the  material  parts  of  whldi 
are  as  follows:  "Know  all  men  by  these  pres- 
ents: That  the  undersigned  Ann  Fannie  EL 
Adams  and  Joslah  F.  Adams  and  Sarah  L. 
Harwell  and  James  M.  Harwell  her  husband, 
and  John  W.  Moore  and  Bll^  0.  Moore  his 
wife  and  Henry  Antoine  Moore  and  Eliza  L. 
Moore  all  by  James  N.  A^mor,  their  attor^ 
ney  in  fact,  duly  authorized  by  their  letters 
of  attorney  under  their  hands  and  seals,  add 
James  N.  Armor  and  Adrian  W.  Armor,  his 
wife,  for  themselves,  all  heirs  and  legatees 
under  the  last  will  and  teetammt  of  Greene 
Moore,  late  of  Greene  county,  Georgia,  all 
parties  of  the  first  part,  for  and  in  consid- 
eration of  the  sum  of  $7,000.00  to  them  in 
band  paid  by  Charles  A.  Davis  of  Greene 
county,  Georgia,  the  receipt  whereof  la  here- 
by acknowledged,  have  granted,  bargained 
and  sold  and  do  hereby  grant,  bai^ain  and 
sell  unto  the  said  Charles  A.  Davis,  said 
party  of  the  second  part,  and  to  his  heirs 
and  assigns  forever,  all  our  right,  title  and 
interest  (the  same  being  an  undivided  one- 
half  interest  as  sole  heir  and  legatees  of 
Greene  Moore,  deceased,  in  the  real  estate 
hereinafter  described)  of.  In  and  to  the  fol- 
lowing described  lots,  tracts  and  parcels  of 
land  situated  in  the  state  of  Missouri  and  in 
the  counties  mentioned,  as  follows,  to  wit: 
(Conveys  the  land  in  controversy  and  other 
lands.)  To  have  and  to  hold  the  real  estate 
hereinbefore  described,  with  all  the  rli^ts, 
privileges  and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining  unto  the 
said  Charles  A.  Davis,  and  to  his  h^ra  and 
assigns  forever.  The  said  parties  of  the  first 
part  for  themselves,  th^  heirs,  executors 
and  administrators,  do  hereby  covenant  and 
agree  to  and  with  the  said  Charles  A.  Davis, 
his  heirs,  executors,  administrators  and  as- 
signs, that  the  said  premises  and  every  part 
thereof  are  firee  and  clear  of  any  incum- 
brance done  or  satfered  by  them,  and  that 
the  title  to  said  real  estate  and  every  part 
thereof  against  the  lawful  claims  and  de- 
mands of  all  persons  whomsoever  (dalmlng 
or  to  claim  any  right  or  title  tbereto  by, 
through  or  under  them  they  will  forever  war- 
rant and  defend."  At  that  time  Eliza  L. 
Moore,  the  widow,  was  dead.  By  mutual 
mistake  that  deed  failed  to  describe  that 
part  of  the  lands  now  owned  by  this  defend- 
ant, and  on  February  l,  1884,  the  grantors  in 
the  former  deed  executed  and  acknowledgad 
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a  general  warranty  deed,  by  ^blch  tbey  con- 
veyed  the  undivided  baU  of  the  land  In  con- 
troversy herein  and  some  other  land  to  said 
Davis  for  the  expressed  consideration  of  a 
thousand  dollars ;  the  grantors  therein  being 
therein  described  as  "heirs  and  sole  legatees 
and  devisees  under  the  last  will  of  Greene 
Moore."  James  N.  Armor  as  attoiiiey  In 
fact  executed  and  acknowledged  that  deed 
for  all  of  the  grantors  except  himself  and 
wife  who  acted  in  their  own  right. 

The  following  paper  was  executed  by 
James  N.  Armor:  "Greene  County,  Georgia. 
June  1,  1877.  Know  all  men  by  these  pres- 
ents: That  I,  James  N.  Armor,  executor  of 
Greene  Moore,  late  of  Greene  county,  state 
of  Georgia,  deceased,  have  sold  unto  Charles 
A.  Davis,  Sr.,  of  same  state  and  county,  the 
whole  of  the  Interest  (being  one-half)  of  all 
the  lands  owned  Jointly  by  said  Davis  and 
said  estate  in  the  state  of  Missouri,  being 
seven  thousand  seven  hundred  and  eighty- 
seven  acres  more  or  less,  for  which  parcels 
aforesaid  I  have  given  unto  said  Davis  my 
•quitclaim  deed  as  executor  aforesaid,  and 
In  consideration  of  the  conveyance  unto  said 
Davis  of  said  parcels  of  land,  as  well  as  in 
full  payment  for  any  amounts  due  or  unpaid 
unto  the  said  Davis  and  said  estate  for  sales 
made  at  any  term  prevlons  to  July  1,  1877. 
The  said  Davis  lias  paid  unto  me  for  the  two 
considerations  above  mentioned  the  sum  of 
seven  thousand  dollars,  the  receipt  whereof 
is  hereby  acknowledged ;  and  whereas,  there 
Is  a  portion  of  the  land  sold  previous  to  Janu- 
ary 1,  1877,  for  the  mutual  benefit  of  the  said 
Davis  and  the  said  estate,  of  the  proraeds 
of  which  each  of  the  parties  at  Interest  have 
received  their  equal  share;  and  whereas, 
there  may  possibly  arise  some  suit  or  litiga- 
tion on  tbe  part  of  Johnson  &  Coleman,  or 
parties  claiming  under  tbem  as  regards  their 
rights  to  a  portion  of  the  proceeds;  now 
should  such  suit  or  claim  be  made  against 
the  said  Davis,  or  estate  of  Greene  Moore, 
I  hereby  oU^te  to  pay  half  of  any  damage 
or  claim  that  may  be  legally  obtained,  as 
well  as  half  the  expenses  of  defending  such 
suit  or  claim  against  said  Davis  and  said  es- 
tate of  Greene  Moore.  J.  N.  Armor,  Execu- 
tor of  Greene  Moore,  Dec;" 

There  was  a  stipulation  as  to  facts  on 
trial,  containing  the  following: 

**CL)  The  executors  of  the  will  of  Greene 
Moore  duly  qualified  as  such  in  the  court  of 
ordinary  of  Greene  county,  Ga.,  and  there 
made  distribution  and  final  settlement  of 
said  estate.  That  said  executors  in  the  dis- 
tribution and  settlement  of  said  estate  did 
80  according  to  the  provisions  of  the  seventh 
clause  of  said  will  and  caused  each  of  the 
<iiildren  and  widow  of  Greene  Moore  to  ac- 
count for  all  the  property  given  to  him  or 
her  tber^  or  In  any  otber  way  as  an  ad- 
vancement  at  the  estimated  values  made  and 
fixed  by  said  Greene  Moore  and  made  said 
devisees  equal  to  the  amounts  received  by 
mem  Crom  said  estate  as  therein  provided. 
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"(2)  That  recMit  search  has  been  made  in 
the  records  and  flies  of  the  court  of  ordinary, 
and  no  record  or  paper  can  be  there  found 
showing  or  stating  that  the  executors  of  said 
estate  of  Greene  Moore  ever  made  any  re- 
port to  the  court  of  ordinary  of  Greene  coun- 
ty, Ga.,  as  to  the  sale  of  any  lands  In  Mis* 
sourl,  or  that  there  was  any  order  mdde  by 
said  court  approving  any  soch  sale,  other 
than  what  is  found  in  fbe  annual  and  final 
settlements  or  returns  of  proceeds  and  vouch- 
ers of  said  executors  and  their  approval  by 
said  court  and  distribution  of  proceeds  of 
sales  of  such  lands." 

On  December  27,  1882.  Charles  A  Davis 
conveyed  to  the  defendant  by  general  war- 
ranty deed  In  the  usual  form  the  S.  EI.  %  of 
section  1,  township  26,  range  SO,  In  consid- 
eration of  $1,860,  and  on  the  same  day  he 
conveyed  to  Jacob  Vrey  Uie  S.  W.  ^  of  the 
same  seetton,  by  the  same  kind  of  a  deed. 
The  defendant  has  since  acquired  tiie  title 
of  Jacob  Frey  in  said  land.  The  will  of 
Greene  Mooie  and  Uia  power  of  attorney 
and  the  deeds  herein  mentioned  were  all 
pronq^Uy  recorded  In  the  proper  coon^  in 
Missouri. 

Bliss  L.  Moore,  the  widow  of  Greene  Moore, 
died  at  her  residence  in  Greene  county,  Oa., 
March  9, 1877.  She  lef t  a  wiU  by  which  she 
gave  Mrs.  Harwell  ^000,  Mrs.  Adams  fl,OO0, 
Mrs.  Armor  $100,  and  to  Henry  A  and  Hol- 
comb  G.  Moore  eadi  $S,  and  gave  the  residue 
of  her  state  to  John  W.  Moore.  Mrs.  Har- 
well died  in  1892,  leaving  five  children,  Ad- 
rian A,  Annie  H.,  Robert  H.,  Sarah  R.,  and 
Ransom  H.  The  latter  died  In  1892,  leaving 
four  (dilldren.  Armor  M.,  Kate  G.,  Annie  F., 
Howard  H.,  and  a  widow.  Henry  A  Moore 
died  without  issue.  In  January,  1903.  He 
left  a  will  by  which  he  beqneathed  to  Park 
G.  Moore,  a  son  of  John  W.  Moore,  about 
$2,000.  James  N.  Armor,  the  husband  of 
Adrian  W.  Amor,  died  In  1804,  leaving  a 
will,  the  material  parts  of  which  are  as  fol- 
lows: 

"Item  2.  I  give,  bequeath  and  consign  to 
my  daughter,  Cora  Lou  Armor,  forty  shares 
of  stodc  in  the  Georgia  Railroad  and  Bank- 
ing Co.,  and  one  thousand  dollars  In  money. 
I  have  already  given  to  my  said  daughter 
two  seven  per  cent  bonds  of  the  city  of 
Augusta  of  one  thousand  dollars  each,  two 
six  per  cent.  Deantlnac  bonds  of  one  thou- 
sand dollars  each,  ten  shares  of  stock  in 
the  Georgia  Ralltoad  and  one  thousand  dol- 
lars la  money.  The  advancements  to  her 
with  the  above  legacy  of  forty  shares  of 
stock  In  Georgia  Railroad  and  Banking  Co. 
and  one  thousand  dollars  In  money  amount 
to  the  sum  I  have  advanced  to  each  of  my 
four  sons  heretofore  and  at  dUFerent  times. 

"Item  S.  All  the  rest  and  residue  of  my 
estate  not  hereinbefore  disposed  of  including 
all  my  property,  real,  personal  or  mixed,  of 
wblch  I  may  die  seised  and  possessed  and 
in  whidi  I  may  have  any  Interest  legsl  or  eq- 
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ultabl^  I  f^n,  divide  and  beqaeath  absolnte- 
I7  to  1117  wife,  Adrian  W.  Armor.'* 

Mrs.  ArmOr  Is  atOl  llTing.  Sbe  haa  tbe 
following  children:  WllUam  O.,  James  B., 
Walter  F..  and  Ckira  L^,  who  married  Mr. 
Tumell  In  1894.  Mrs.  Armor  had  a  son, 
Charles  H.,  ^rbo  died  MarcH  9,  1910,  leartoff 
a  widow  and  four  children,  Charles  B., 
James  B.,  Effle  M.(  and  Bobert  O.  Ttn  dill- 
dren  of  Mrs,  Armor  have  each  received  fS,- 
000  or  $4,000  from  her  as  advancementXL 

John  W.  Moore  died  In  April,  1011,  leaving 
a  widow,  Eliza  C,  and  three  cdUldren,  Park 
G.,  Qlrard  A^  and  Lllllas  E.,  who  married 
Hr.  Wright  It  was  not  shown  that  John  W. 
Moore  left  any  proper^  of  his  own,  but  he 
left  a  will  with  the  following  provisions 
therein:  "Item  First  I  give,  beqaeath  and 
devise  to  my  son,  F&tk  Q.  Moore,  all  that 
certain  tract  or  parcel  of  land,  known  as  flie 
Cunningham  place,  in  said  state  and  county, 
bounded  north  by  lands  of  T.  H.  Gravrford, 
east  by  lands  of  said  P.  O.  Moore  and  Mrs. 
J.  W.  Moore,  sooth  by  lands  of  P.  G.  Moore, 
known  as  Park  place,  and  west  by  Oconee 
river,  said  tract  conta^ihig  fonr  hnndred  and 
tblrty-flve  and  one-half  (435%)  acres,  be  the 
same  more  or  less.  I  make  this  to  my 
son  by  rlrtoe  of  the  authority  glvm  me  In 
the  last  wUl  and  testament  of  my  fiither, 
Greene  Hoore." 

Mr&  Adams  Is  still  living;  six  of  her 
(^dreo,  to  wl^  WUlam  E.,  Ida  M.,  Alice, 
May,  Bessie,  and  Calhoun  R,  are  living. 
One»  Robert  F.,  died  leaving  a  widow  and 
one  child,  Fannie  B.  Holcomb  G.  Moore  is 
still  Uvlng. 

Immediately  after  tha  pnrcbase  of  Uie 
land  in  1882,  the  Freys  took  possesalcni  of 
the  land,  Indosed  it  and  made  valuable  im- 
provements on  it 

AU  of  the  living  descendents  of  Greene 
Moore  are  made  idaintUh  her^,  and,  ao  tax 
as  the  record  shows,  ncaie  of  them  have 
ever  resided  elsewhere  than  In  the  state  of 
Georgia. 

O.  L.  Cravens,  of  Neodio,  James  B.  Park, 
of  Greensboro,  H.  G.  Geyer,  of  Neosho,  H.  W. 
Timmonds,  of  Lamar,  and  John  T.  Sturgls,  of 
Neosho,  for  iwpellants.  George  Hubbert  of 
Neoshc^  and  Bdvlii  L.  Moore,  of  I^mar,  for 
respondent 

ROX,  C  (after  stating  the  facta  as  above). 
[1]  I.  We  will  not  enter  upon  a  reconsidera- 
tion of  the  question  as  to  whether  tbe  re- 
mainder created  by  tbe  ninth  Item  of  Greene 
Moore's  will  is  valid.  That  was  rightly  de- 
temdned  on  the  first  appeal,  and,  there  be- 
ing no  change  In  the  facts  bearing  on  that 
lasne,  the  qnestlon  is  not  for  consldtfatlon 
on  this  appeaL 

it}  II.  We  shall  not  undertake  to  decide 
whether  there  Ib  an  Implied  power  of  sale 
glYvsk  to  bis  executors  in  Greene  Moore's  will; 
nor  shall  we  determine  whether  the  Gteorgla 
executors  of  the  will  had  the  power  to  sell 


and  convey  lands  In  MissourL  We  have 
neaChed  the  conclusion  that  there  was  no 
sale  or  conveyance  of  tba  land  In  Missouri 
by  tiie  executors,  and  that  is  dedslTe  of  Uie 
otiier  Questions  mentioned. 

In  18  Cyc  p.  1334,  it  Is  said :  "At  common 
law  a  mere  naked  power  ct  sale  as  distin- 
guished from  a  power  coupled  with,  an  In- 
terest could  not  be  exercised  by  less  than  the 
ffliUre  number  of  executors  appointed.  This 
rule  was  modified  by  statute  as  to  cases  in 
which  a  portion  of  the  executors  refused,  and 
as  so  modified  was  adopted  as  a  portion  of 
the  common  law  of  the  United  States,  and  it 
may  now  be  said  to  be  the  g^eral  rule  in 
the  United  States  tliat  a  power  of  sale  unless 
expressly  restricted  may  be  exercised  by  the 
represmtatives  who  Qualify  or  survivb** 

It  is  contended  by  the  reevondent  that  the 
qnestlon  whefiier  there  has  been  a  sale  of 
this  land  by  the  executors  must  be  deter- 
mined by  tba  law  of  Georgia.  Without  as- 
senting to  that  proposition,  we  call  attention 
to  the  fact  ttiat  it  was  held  in  Hosdi  Lnmber 
Co.  T.  Weeks,  128  Ga.  loc  dt  840,  51  S.  B. 
489,  Oat,  in  selling  wild  land  under  tbe 
statute  of  that  stat^  the  executors  must  all 
Join.  13iat  doctrine  was  reaffirmed  on  a 
second  appeal,  r^K»ted  in  183  Ga.  472,  Oft 
S.  E.  168. 134  Am.  St  Bep.  218.  The  indus- 
try of  counsel  for  respondent  has  not  been 
able  to  furnish  a  precedent  to  the  contrary. 
They  cite  Roe  v.  Sndth,  42  Misc.  B^.  89,  85 
N.  X.  Supp.  527.  In  that  casft  the  win  gave 
two  executors  the  land  In  trust  wftb  pow» 
to  sell  and  distribute  proceeds  among  the 
testator's  chlldrm  at  the  end  of  the  trust 
The  executors  both  together  entered  Into  an 
onl  agreement  to  sell,  and  the  contract  was 
reduced  to  writing  at  ttielr  direction.  But 
when  It  came  to  signing,  one  of  them  was 
not  present  but  directed  tbe  other  to  sign  for 
him.  The  contract  purported  to  be  by  both, 
but  was  only  signed  by  oue^  The  court  said: 
"The  one  being  authorized  1^  the  other,  bis 
signing  binds  both,  the  contract  not  being 
under  seaL  It  is  the  same  as  the  case  of  an 
agent  signing  his  own  name  Instead  of  that 
of  his  principal  to  an  executory  contract; 
the  principal  is  bound,  and  oral  evidence  to 
prove  that  he  autliorized  the  agent  to  sign 
is  not  excluded  by  the  statute  of  frauds. 
Briggs  V.  Partridge,  64  N.  X.  857,  21  Am. 
Bep.  617.  The  rule  that  delegated  authority 
Involving  the  exercise  of  judgment  and  dis- 
cretion cannot  be  redelegated  is  not  in  the 
way.  The  trust  authority  to  agree  to  seJl 
was  not  delegated;  no  exercise  of  Jndgmoit 
and  discretion  was  delegated;  only  the  for- 
mal signing  was  d^egated  after  the  terms  of 
the  contract  had  been  agreed  upon." 

In  Gates  v.  Dudgeon,  173  N.  T.  426,  66 
N.  B.  116,  98  Am.  St  Bep.  608,  dted  by  re- 
spondent it  was  held  that  where  an  executor 
with  power  under  a  will  to  sell  realty,  and- 
wlth  fall  knowledge  of  tbe  tacts,  has  deter- 
mined to  sell  at  a  fixed  price,  he  may  au- 
thorize his  attorney  to  <doae  t2ie  sale,  and 


Digitized  by 


Google 


I 


Ma) 


ABMOB  T.  FRET 


835 


that  tbe  contract  Oras  made  by  the  attorner 
la  Undlng  ivon  Mm.  Ttiom  cases  have  no 
paralld  In  Oie  facts  of  this  case. 

We  thns  oraAlnde  tiiat  eren,  If  Annor  as 
sacb  executor  made  a  qidtclaim  deed  to 
Davis,  It  was  not  ^ectlre  for  want  of  the 
concurrence  of  John  W.  Moor^  the  oXbet  ex- 
ecutor. 

[S.4]  It  is  earnestly  contended  that  the 
deed  of  February  1,  1884,  from  the  Moore 
deri&ees  to  Davis,  constituted  a  good  execu- 
tor's deed  from  John  W.  Moore  and  Jama 
N.  Armor  as  such  executors  to  DaTls.  We 
say  no.  That  deed  nowhere  has  any  mark 
to  indicate  that  it  is  the  deed  of  the  execu- 
tors. Ou  the  contrary,  It  indicates  that  It 
was  intended  to  be  and  Is  the  Individual 
deed  of  the  grantors. 

In  Grace  v.  Perry,  197  Mo.  loc.  dt  568, 
95  S.  W.  875,  7  Ann.  Cas.  948,  it  was.  in 
eftect,  held  that  wherever  there  Is  a  convey- 
ance by  the  donee  of  a  power,  although  there 
Is  no  reference  to  the  power,  yet  if  the  con- 
veyance cannot  be  given  full  effect  without 
Its  being  construed  as  an  execution  of  the 
power,  then  It  will  be  held  to  be  such  ex- 
ecution. That  rule  does  not  apply  in  this 
case.  An  executor  in  making  a  sale  of  real- 
ty under  a  power  in  the  will  does  not  act 
merely  as  the  donee  of  the  power.  He  acts 
officially.  It  Is  so  held  in  Woemer's  Law  of 
Administration  (2d  Ed.)  S  480.  The  same 
author  (volume  2,  %  1067)  says:  "The  deed  of 
an  executor  or  administrator  should  show 
upon  Its  face  the  authority  under  which  it 
was  given  with  sufficient  certainty  to  ena- 
ble the  act  done  to  be  traced  to  the  authori- 
ty vested  in  him;  for  such  a  deed  conveys 
no  title  unless  executed  pursuant  to  the  de- 
cree or  order  of  some  court  of  competent 
Jurisdiction.  But  It  is  not  necessary  that 
the  grounds  or  reasons  upon  which  the  court 
Xttoceeded  In  making  the  order  of  sale  be 
specified,  if  the  legal  necessity  to  sell  ap- 
pear. Deeds  have  been  held  sufficient,  not 
reciting  the  authority  by  which  given,  but 
referring  to  the  same,  and  the  administra- 
tor describing  himself  as  such;  and  even 
without  being  signed  by  the  administrator, 
but  the  capacity  In  which  he  acted  appear- 
Ing  In  some  part  of  it" 

It  was  held  in  Lockwood  v.  Sturdevant,  6 
Conn.  loc.  dL  385:  "It  Is  an  established 
principle  that  the  authority,  by  virtue  of 
which  an  administrator  Is  empowered  to  sell 
and  convey  estate,  must  appear  on  the  deed 
of  conveyance,  and  with  such  certainty  that 
the  act  done  shall  visibly  be  warranted  by 
the  power  conferred.  Hex  v.  Austrey,  E.  B. 
East  Term.  1817;  3  Stark.  Evld.  1198;  Bex 
V.  Oroke^  Cowp.  20;  2  Swiff  s  Dig.  789,  790; 
OUv.  Gonv.  178.  And  although  in  some  cases 
it  has  been  held  that  the  authority  need  not 
be  referred  to,  when  the  act  done  Is  of  such 
a  nature,  that  It  can  have  no  operation,  un- 
less by  virtue  of  the  power  (4  Oruls^s  Dig. 
240;  8  Johns.  Gb.  Rep.  551;  6  Ool  17b;  2 


Brown's  Chan.  Bep.  300  ;  8  Ves.  609;  Litch- 
field, Com.  Dig.  tit  Polar,  c.  4ti,  yet  this  prin- 
ciple has  never  been  supposed  applicable  to 
the  conveyances  made  by  executors  and  ad- 
mtnlstratoTB.  Grlswold  v.  Blg^w.  6  Oonn. 
268." 

We  have  not  been  able  to  find  any  authori- 
ty for  holding  that  a  deed  appearing  on  Its 
fiice  to  be  the  Individual  act  of  the  grantor 
can  be  construed. to  be  his  act  as  executor, 
either  under  power  in  a  wIU,  or  under  an  or^ 
der  of  the  coiirt. 

[R]  III.  There  Is  a  contmtlon  as  to  wfaeUi' 
vt  the  land  in  MlBsonrl  was  partnership 
property  of  the  firm  of  Moore  &  Davis.  We 
shall  consider  the  case  on  tbe  theory  that  It 
was  partnership  assets. 

In  Shumate  on  Partnership,  p.  202,  it  is 
said :  "As  has  been  seen,  the  legal  title  to 
real  estate  cannot  be  held  by  the  firm,  as 
such.  Where  the  legal  title  to  realty  is  ve8^ 
ed  in  more  than  one  partner,  It  Is  held  by 
them  as  tenants  in  common,  but  in  equl^ 
It  Is  chargeable  with  the  partnership  debts, 
and  with  any  balance  which  may  be  due  from 
one  partner  to  another  upon  winding  up 
the  affairs  of  the  firm." 

1  Bates  on  Partnership,  |  300,  says :  "The 
remaining  partner  has  more  than  a  mere  lien 
to  have  the  property  applied  to  paying  debts; 
he  has  an  equitable  estate;  he  has  the  right 
to  control  the  property,  and  to  treat  it  as 
personalty  in  order  to  wind  up.  He  can  sell 
the  entire  beneficial  interest  without  pro- 
ceedings to  get  a  decree  for  that  purpose,  and 
the  buyer  Is  not  obliged  to  see  to  the  appli- 
cation of  the  purchase  mon^,  as  sndi  burden 
would  greatly  reduce  the  value."  And  the 
same  author  (section  297)  says:  "But  the 
now  unanimous  American  doctrine  Is  that, 
after  the  partnership  demands  are  satLsfled, 
the  unexhausted  surplus  Is  real  estate.  The 
basis,  of  absolute  or  partial  conversion  Into 
personalty  Is  the  presumed  intention,  and 
equity  will  not  go  further  and  convert  it  Into 
personalty  for  additional  purposes,  such  as 
for  the  mere  purpose  of  division,  unless  the 
Intention  to  convert  for  more  than  partner- 
ship purposes  appears;  benCe,  in  this  coun- 
try, the  widow  has  dower  out  of  a  partner's 
share  in  the  surplus,  and  the  share  goes  to 
the  heir  and  not  to  the  executor." 

Chancellor  Walworth,  In  Buohan  v.  Sum- 
ner, 2  Barb.  Oh.  (N.  T.)  loc.  dt  206,  47  Am. 
Dee.  805,  holds  that  the  legal  atle  will  re- 
main undisturbed  except  to  protect  the  rights 
of  members  of  the  firm.  Of  course,  that  in- 
cludes the  rights  of  creditors. 

In  Buckley  v.  Buckley,  11  Barb.  (N.  T.)  75. 
It  Is  said :  "It  is  due  to  the  creditors  and 
the  members  of  the  firm  that  the  property 
should  not  be  withdrawn  until  the  partner- 
ship affairs  are  adjusted  But  as  between 
heir  and  executor,  the  reason  of  the  rule 
falla" 

[8]  There  Is  no  creditor  of  the  firm  of 
Moore  &  Davis  making  any  claim  against  the 
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land.  Unless  there  has  been  a  conreyance 
of  the  land  by  the  surrlTlng  partner  as  such, 
the  title  remains  unaffected  by  the  fact  of 
such  partnership. 

There  is  a  contention  as  to  whether  the 
surviving  partner  had  the  power  to  sell  the 
land  In  Missouri.  We  leave  that  question 
without  consideration,  for  the  reason  that 
we  hold  that  there  has  never  been  any  sale 
by  the  surviving  partner. 

The  deeds  made  by  Davis  to  the  Freys 
were  not  made  by  him  as  such  surviving 
partner,  and  did  not  purport  to  be  so  made- 
At  that  time  Davis,  as  he  supposed,  had  be- 
come the  owner  of  the  entire  Mcore  interest 
and  claimed  to  own  the  land  absolutely  as 
his  own.  By  no  process  of  reasoning  can  the 
deeds  to  ttie  Freys  be  construed  as  the  deeds 
of  the  surviving  partner.  In  the  receipt  giv- 
en by  the  executor  Armor  to  Davis  at  the 
time  of  the  making  of  the  deed  to  Davis  in 
1877,  it  was  agreed  that  each  should  pay  half 
of  the  Johnson  and  Coleman  claim.  What- 
ever other  effect  such  receipt  may  have  had. 
It  shows  that  Davis  did  not  from  that  time 
assume  to  hold  the  land  as  partnership  as- 
sets, but  as  his  own. 

[7]  We  are  thus  driven  to  the  conclusion 
that  the  interests  of  the  remaindermen  under 
Greene  Moore's  will  have  never  been  divested 
by  any  deed  either  of  the  executors  or  of 
the  surviving  partner.  Those  remaindermen 
did  not  receive  from  the  executors  or  from 
any  one  else  any  of  the  proceeds  of  the  sale 
of  the  land  to  Davis.  The  receipt  of  such 
proceeds  by  the  life  tenants  did  not  in  any 
way  bind  or  estop  the  remaindermen.  They 
do  not  take  under  the  life  tenants,  but  di- 
rectly from  the  testator,  Greene  Moore. 

[9]  IV.  On  the  death  of  Henry  A.  Moore  in 
1903,  without  issue,  Mrs.  Armor.  Mrs.  Adams, 
John  W.  Moore,  and  Holcomb  G.  Moore  each 
be  came  entitled  to  a  fifth  of  the  twelfth  In- 
terest devised  to  Henry  A.  for  life.  The  in- 
terest thus  acquired  by  Jolm  W.  and  Hol- 
comb G.  passed  by  virtue  of  the  warranty  In 
their  deed  to  Davis  to  the  defendant  The 
issue  of  Mrs.  Harwell  became  oitttled  to  the 
other  fifth  of  the  Henry  A.  Moore  twelfth. 
The  interests  of  Mrs.  Armor  and  Mrs.  Adams 
thus  acquired  are  not  barred  by  the  statute 
of  limitations,  as  they  did  not  vest  in  posses- 
sion until  1903,  within  ten  years  before  this 
suit  was  Instituted. 

[I]  y.  It  Is  claimed  by  the  respondent  that 
the  four  sons  of  Adrian  W.  Armor  received 
advancements  from  their  father,  and  tbat  her 
daughter,  Mrs.  Tumell,  received  a  bequest  of 
several  thousand  dollars  under  the  will  of 
her  father,  and  that  a  liability  exists  against 
them  in  favor  of  the  defendant  on  the  war- 
ranty of  their  father  to  the  extent  of  the 
advancements  and  bequests  received  by  them. 

It  Is  true  that  a  husband  was  liable  at 
that  time  on  his  warranty  contained  In  a 
deed  made  by  him  and  his  wife  conveying  tb» 
wife's  land.  It  was  so  held  in  Pratt  v. 
Eaton,  66  Mb.  167  and  In  Foote  t.  Olatk. 


102  Mb.  loc.  dt  405,  14  S.  W.  981.  11  L.  R. 
A.  861.  But  no  authority  can  be  found  for 
holding  an  heir  liable  on  the  covenant  of  his 
ancestor  on  account  of  advancements*  and  we 
hold  that  no  such  liability  exists. 

[10-13]  The  question  next  arises  whether 
Mrs.  Tnrnell,  a  resident  of  Oeoi^^,  is  liable 
on  the  warranty  of  her  father,  a  resident  of 
that  state,  by  reas<m  of  the  tact  that  she  was 
given  property  in  that  state  under  the  will  of 
her  father  who  died  there  and  whose  estate 
was  there  administered.  At  common  law  the 
devisee  or  legatee  was  not  so  liable.  We  have 
a  statute  making  the  devisee  liable  on  tbe 
covenants  of  the  ancestor  to  the  extent  of 
tbe  assets  received.  The  evidence  does  not 
show  that  such  a  statute  exists  in  Georgia. 
This  state  cannot  by  statute  Impose  an  obli- 
gation upon  a  devisee  in  that  state  under 
such  circumstances.  Georgia  is  one  of  the 
states  originally  under  the  common  law ;  and, 
in  the  absence  of  any  showing  of  a  statute 
of  that  state,  It  will  be  presumed  that  the 
common  law  Is  In  force  there.  Benne  t. 
Schnecko,  100  Mo.  250,  IS  S.  W.  82. 

Foote  V.  Clark,  102  Mo.  394,  loc.  dt  408, 
14  S.  W.  981,  983,  was  a  case  similar  to  this, 
except  that  tbe  plaintiffs  Inherited  lands 
from  the  warranting  ancestor  in  North  Caro- 
lina. It  was  held  that  the  plaintiffs  were  not 
estopped  to  claim  thdr  interest  in  the  Mis- 
souri land,  but  it  was  held  that  they  were 
liable  on  tbelr  ancestor's  warranty  to  the  ex- 
tent of  the  lands  descended.  In  that  case  it 
was  said:  "Now  we  do  not  say  that  the  de- 
fendant has  an  equitable  lien  on  the  land  In 
question  for  the  damages  which  will  arise 
from  the  breadi  of  the  covenants  made  by 
Mrs.  Hunt  But  the  effect  of  a  recovery  of 
the  land  by  the  plalntilb  is  to  make  breach 
of  the  covenants  of  their  mother.  The  very 
Judgment  which  they  obtain  brings  upon 
them  a  liability  to  the  defendant  for  a  breach 
of  those  covenants.  There  are  no  assets  In 
this  state  belonging  to  her  estate,  so  there 
can  be  no  administration  upon  her  estate 
here.  The  plaintiffs  are  nonresidents  and 
now  insolvent  It  is  manifestly  unjust  and 
inequitable  to  allow  the  plaintiffs  to  recover 
the  land,  and  then  send  the  defendant  to  an- 
other state  to  recover  his  damages — a  fruit- 
less errand.  His  remedy  at  law  Is  wholly  In- 
adequate under  tbe  circumstances  here  dis- 
closed. Insolvency  or  nonresldence  often  fur- 
nishes a  ground  upon  which  a  court  of  equi- 
ty will  declare  an  offset,  where  tbe  offset 
would  not  be  allowed  at  law.  Field  v.  (Kiver, 
43  Mo.  200 ;  Fulkerson  v.  Davenport,  70  Ma 
541;  Barnes  v.  McMuUins,  78  Mo.  260;  Wal- 
lenstein  v.  Sellzman  &  Co.,  7  Bush  [Ky.]  175. 
Such  relief  is  not  granted  on  the  ground  tbat 
the  parties  have  cross-demands,  but  in  order 
to  prevent  Injustice."  In  that  case  tbe  bdr 
was  held  liable  at  common  law  to  the  extent 
of  assets  descended  in  North  Carolina. 

As  the  Missouri  statute  creates  no  liability 
on  account  of  a  devise  of  pn^rty  In  QeoT- 
glat  and  as  there  la  no  nsL  law  In  Qeorgla 
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BO  far  as  tbe  record  sbows,  we  hold  that 
Mrs.  Tomell  Is  not  liable  to  the  defendant 
on  account  of  the  bequest  to  her  In  her  far 
ther's  wll]. 

[14]  Vi:  John  W,  Hoore  by  will  executed 
the  power  of  appolntmrat  contained  In 
Greene  Moore's  will,  and  appointed  his  son 
Park  O.  Moore  as  the  appointee  of  the  re- 
mainder Id  the  land  devised  for  life  to  said 
John  W.  Moore.  Snch  an  appointment  was 
not  a  devise  of  land  by  John  W.  Moore  to 
his  son  Park  O.  It  was  a  mere  execution 
by  will  of  the  power  of  appointment;  and 
tbe  son  took,  not  from  his  father,  Init  from 
his  grandfather,  Greene  Moore,  1^  vlrtDe  of 
such  appointment  Snch  being  the  case,  Park 
G.  Moore  Is  not  liable  by  reason  of  land  re- 
ceived by  him  onder  such  appointment. 

[IS]  VII.  Mrs.  EUza  C.  Moore,  tbe  Oien 
wife  and  now  the  widow  of  John  W.  Moore, 
was  not  bound  by  the  warranty  In  the  deed 
from  the  Moorea  to  Davis.  The  power  of 
attorney  under  which  the  deed  to  Davis  was 
executed  clearly  showed  that  she  had  no  in- 
terest in  the  land  except  as  the  wife  of  one 
of  the  grantors.  The  Interest  which  vested 
In  her  as  a  remainderman  under  Greene 
Moore'3  will  on  the  death  of  her  husband  did 
not  pass  under  the  warranty  in  the  deed  to 
Davis,  and  she  is  an  equal  owner  with  her 
children  in  the  twelfth  intereat  in  which  her 
husband  h^d  the  life  estate. 

[16]  VIII.  Tbe  respondents  insist  that  those 
plaintiffs  herein  who  claim  estates  In  re- 
mainder upon  pending  life  estates,  and  who 
are  not  under  disability,  and  who  failed  to 
sue  to  quiet  title  within  ten  years  after  tbelr 
right  to  bring  such  salt  accrued,  are  barred 
not  only  of  tbelr  right  to  bring  such  suit, 
but  also  of  their, estate  in  reipalnder.  Some 
of  this  series  of  suits  were  brought  within 
ten  years  after  1887  and  some  late;  .  Mar- 
ray  V.  Qnlgley,  119  Iowa,  6,  92  N.  W.  869,  97 
Am.  St  Rep.  276,  and  Crawford  v.  Mels,  123 
Iowa,  610,  99  N.  W.  186,  66  L.  R.  A.  154,  101 
Am.  St  Hep.  337,  under  similar  statutes,  hold 
that  tbe  remaindermen  are  so  barred.  Judge 
Phillips,  In  Hubbird  v.  Goln,  an  Iowa  case, 
reported  In  137  Fed.  822,  70  C.  0.  A.  320, 
followed  those  cases.  We  have  reached  a 
different  conclusion  for  the  following  reasons; 
Tbe  life  estate  is  the  support  and  founda- 
tion on  which  the  remainder  most  stand. 

In  Allen  v.  De  Groodt,  98  Mo.  loc.  dt  162, 
11  S.  W.  240,  14  Am.  St.  Rep.  626  it  was 
said:  "And  It  is  well  established  law  that 
if  a  life  tenant  renew  a  lease,  or  buy  In  an 
Incumbrance,  or  the  like,  tbe  fealty  which  be 
owes  to  the  remaindermen  will  convert  him 
into  a  trustee  for  the  beneflt  of  such  remain- 
dermen." 

In  Salmon  v.  Davis,  29  Mo.  loc.  clt  181, 
it  was  said:  "A  person  having  a  Ufe  estate 
In  property  cannot  by  his  acts  or  declara- 
tioDS,  set  up  pretensions  to  an  absolute  estate, 
80  as  to  make  bis  possession  an  adverse  one 
to  the  reversioner  or  remaindermen.  Tbe 


reason  of  this  Is  that  there  Is  no  right  of 
action  in  the  reversioner  until  the  particu- 
lar estate  has  determined,  and  the  possession 
of  the  tenant  Is  entirely  conslstmt  with  the 
title  of  tbe  reversioner.  In  fact  the  latter 
concedes  the  existence  of  the  former,  and 
whatever  the  tenant  for  life  may  do  or  say 
about  his  title  can  be  of  no  consequrace  to 
the  reversioner;  for,  whether  true  or  false, 
the  l&tter  cannot  disturb  tbe  life  tenant  dur- 
ing the  admitted  duration  of  his  tenancy. 
It  Is  Impossible  therefore  for  the  tenant  for 
life  to  make  his  possession  an  adverse  one  to 
tbe  claim  of  one  who  has  tbe  remainder  or 
reversion."  That  case  was  cited  with  ap- 
proval In  Keith  V.  Keith,  80  Mo.  loc.  clt.  127: 
HaU  V.  French,  165  Mo.  439,  65  S.  W.  769; 
Charles  v.  Pickens,  214.  Mo.  loc.  clt  215,  112 
S.  W.  551.  To  the  same  effect  Is  Bradley 
V.  Goff,  243  Mo.  96,  147  S.  W.  1012. 

[17]  4  Pomeroy's  Equity,  §  1397,  speaking 
of  statutes  for  quieting  title,  says  they  are 
enabling  acts.  It  follows  that  tbey  are  not 
penal,  restrictive,  or  destructive.  A  suit  un- 
der tbe  statute  to  quiet  title  may  be  trans- 
formed or  converted  Into  a  very  different 
kind  of  suit  or  suits. 

[18]  In  Grlffln  v.  Nicholas,  224  Mo.  loc.  clt 
291,  123  S.  W,  1067,  It  was  held  that  such  a 
suit  might  be  "converted  into  a  suit  In 
equity."  The  amendment  made  to  the  stat- 
ute In  1909  was  Intended  to  give  full  affirm- 
ative relief  In  case  the  action  was  so  con- 
verted. If  a  person  Invokes  the  Juflsdlction 
of  the  coxirt  by  the  Institution  of  such  a  pro- 
ceeding, he  must  be  ready  to  present  every 
claim  which  he  may  have  to  any  Intereat  lu 
the  property;  and  his  opponent  must  do  like- 
wise, and  both  will  be  concluded  -by  the  result 
as  to  every  Interest  which  either  may  have 
whether  presented  or  not  Bmmert  t.  A1- 
drldge,  231  Mo.  124,  132  S.  W.  1050. 

[11,20]  It  still  remains  that  the  suit  to 
quiet  title,  as  contemplated  by  the  statute, 
and  before  it  is  so  converted,  Is  a  proceeding 
by  one  claimant  of  an  interest  In  real  prop- 
erty against  another  such  claimant,  asking 
the  court  to  ascertain  and  determine,  define 
and  adjudge  the  title,  estate,  and  interest  of 
the  parties.  It  does  not  ask  for  the  recov- 
ery of  real  estate  or  the  possession  tbereof. 
It  does  not  ask  affirmative  relief.  It  seeks 
simply  an  ascertalnrnMit  of  the  status  quo 
of  the  title  or  titles  to  the  property.  We 
will  compare  a  suit  to  quiet  title  under  the 
statute  with  one  for  partition.  In  partition, 
under  section  2B75,  Rev.  St  1909,  tbe  court 
may  decide  upon  the  adverse  claims  of  the 
parties.  Under  section  2672,  it  "shall  de- 
clare the  rights,  titles  and  interests  of  the 
parties."  In  Chamberlain  v.  Waples,  103 
Mo.  loc  clt.  108,  91  S.  W.  937,  It  was  said: 
"the  essential  requisites  of  a  proper  judg- 
ment  in  a  partition  proceeding  are  that  the 
court  shall  ascertain  and  define  the  Interests 
of  the  parties  among  whom  the  land  la  to 
be  jnrtitioned,  and  It  la  equally  esaenUal 
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tbat  the  Judgment  predicated  upon  a  proceed- 
ing based  npon  section  650  [Bev.  St  1899] 
should  ascertain  and  define  the  title  and  In- 
terest of  tbe  parties  to  the  land  In  dispute 
between  the  parties  to  the  suit." 

In  Real  Estate  Co.  v.  Llndell,  133  Mo.  386, 
S3  S.  W.  466,  It  was  h^ld  that  a  partition 
snlt  Is  not  one  to  recover  lands  und  that  tlie 
statute  of  limitations  does  not  apply.  Either 
one  of  several  cotenants  can  ask  for  parti- 
tion the  one  against  the  other.  The  right  is 
reciprocal.  If  they  let  more  than  ten  years 
go  by,  they  will  be  equally  at  fault,  and 
neither  can  charge  the  other  with  having 
gained  or  lost  anything  by  the  delay.  The 
statute  under  discussion  contemplates  two 
or  more  adverse  claimants  and  gives  to  each 
the  right  of  action  against  the  other  regard- 
less of  the  possession  of  the  property.  They 
may  each  allow  ten  years  to  elapse  after 
knowledge  of  the  other's  adverse  claim 
without  proceeding  to  quiet  title.  The  stat- 
ute win  not,  for  such  failure,  bar  the  rights 
of  both,  and  its  language  does  not  give  pref- 
erence to  one  over  the  other.  It  may  de- 
velop in  the  course  of  the  proceeding  tbat 
some  right  claimed  or  some  affirmative  re- 
lief sought  by  the  parties  Is  barred  by  the 
statute  of  limitations,  but  we  feel  sure  of  our 
position  when  we  say  Uut  the  mere  failure 
for  ten  years  to  sue  under  the  statute  after 
the  right  to  sue  has  accrued  does  not  bar  the 
right  to  so  proceed  thereaft^,  and  such  fail- 
ure of  a  remainderman  does  not  bar  his  es- 
tate In  remainder. 

The  case  of  Bradley  v.  Goff,  243  Mo.  95, 
loc  cit  102,  147  S.  W.  1012,  1014,  Involved 
every  question  here  under  discussion.  The 
remaindermen  were  made  defendants  in  a 
suit  by  life  tenants  claiming  adversely  to 
them  to  qniet  title.  In  their  answer  they 
made  the  neeessary  allegations  and  asked 
that  their  title  to  the  estate  in  remainder  be 
quieted  In  them.  That  case  as  reported 
does  not  show  tiie  date  of  the  flUng  of  that 
answer.  We  hare  examined  the  abstract  of 
the  record  filed  tlierdn,  from  wUcta  it  ap- 
pears that  the  answer  was  filed  Deconber 
1,  1908,  more  than  ten  years  after  the  stat- 
ute wait  Into  effect  and  more  than  ten  years 
aftor  their  right  to  bring  such  snlt  accrued. 
It  did  not  occur  to  conns^  or  court  in  that 
case  tbat  the  act  of  1897  had  In  any  way 
affected  the  question  of  the  statute  ot  limita- 
tion as  against  remaindermen.  The  court 
said,  speaking  through  Bond,  J.:  "Respond- 
ent suggests  tliat  the  statute  of  limitations 
ran  in  his  favor.  Obviously  there  is  no 
merit  In  that  contention,  for  the  remainder- 
men in  the  deed  under  review  are  not  yet 
entitled  to  the  possession  of  their  estate." 

Brewster  v.  Land  &  Imp.  Co.,  247  Mo.  223, 
152  S.  W.  302,  so  far  as  it  goes.  Is  In  harmo- 
ny with  our  present  position. 

[21]  IX.  We  are  of  the  opinion  tbat  the 
defendant  is  entitled  to  an  allowance  for  the 


Improvements  made  by  him  in  good  faith. 

Freeman,  In  bis  work  on  Ootmancy  and 
Partition  (section  510),  approTed  the  doctrine 
announced  In  Green  t.  Pntman,  1  Barb.  (N. 
T.)  607,  as  follows:  "To  entitle  the  tenant 
in  common  to  an  allowance  on  a  partitUMi 
in  equity,  for  the  Improraoents  made  on  tbe 
premises,  it  does  not  Rppear  to  be  necessary 
for  him  to  show  the  assrat  of  his  cotenants 
to  such  improTwents,  or  a  promise  on  their 
par^  to  contribute  their  share  of  the  expense; 
nor  is  it  necessary  to  show  a  previous  re- 
quest to  Join  in  the  improvements,  and  th^ 
refusal.  The  only  good  faith  required  In 
such  Improrements  Is  that  tfaey  should  be 
made  honestly  for  the  purpose  ot  improving 
the  pnq^erty,  and  not  tor  the  purpose  of 
embarraasli^  lils  cotenants,  or  Incumbering 
their  estate,  or  hindering  partition." 

The  defendant  is  entitled  in  a  proper  parti- 
tion proceeding  to  have  an  allowance  for 
whatever  amount  It  may  be  found  that  the 
value  ot  land  has  been  Increased  by  the  im- 
provements placed  thereon  in  good  telth  by 
the  defendant. 

As  a  result  of  the  law  as  above  declared 
applied  to  the  facts  in  this  case,  we  find  tbat 
the  rights,  interests,  and  estates  ot  the  sev- 
eral parties  to  this  salt  in  said  land  are  as 
follows: 

The  defendant  owns  the  undivided  half 
originally  owned  by  Davis  in  fee  simple. 

The  widow  of  Oreene  Moore  got  an  undi- 
vided twelfth  of  the  land  In  fee  by  the  will, 
and  that  Interest  passed  by  her  will  to  her 
children,  and  by  their  deed  to  Davis. 

The  twelfth  Interest  devised  to  Mrs.  Har- 
well for  life,  on  her  death  in  18^,  passed  to 
her  children  under  the  will  of  Oreene  Moore 
as  remaindermoi.  It  Is  (^needed  that  such 
Interest  has  passed  out  of  the  Harwell  chil- 
dren by  the  statute  of  limitations  and  is  now 
vested  In  the  deftodant 

On  the  death  of  Henry  A.  Moore  without 
Issue  and  leaving  no  widow,  In  1903,  the  re- 
mainder of  tils  one-twelfth  was  divided  into 
five  parts;  each  part  b^g  a  fifth  of  a 
twelfth  or  a  i^tieth  of  the  entire  interest  in 
the  land. 

John  W.  Mioore  was  entitied  to  one  of  those 
shares,  and  such  share  passed  to  the  defoid- 
ant  by  virtue  of  the  warranty  in  the  deed  to 
Davis. 

Tbe  defendant  thus  owns  In  fee  41/60 
of  the  land.  He  also  owns  tbe  lite  estates 
of  Mrs.  Armor  and  Mrs.  Adams  each  In  a 
twelfth  of  the  land. 

The  children  and  grandchildrrai  ot  Mrs. 
Harwell,  per  stirpes,  own  and  are  entitled  to 
the  possession  In  fee  simple  of  the  one  un- 
divided dxtieth  of  the  land  which  fell  to 
them  as  remaindermen  on  the  death  of 
Henry  A.  Moore  without  issue. 

The  widow  and  children  of  John  W.  Moore 
are  the  owners  in  fee  simple  ot  a  twelfth 
interest  in  the  land  wliicfa  fell  to  then  on 
the  death  of  their  husband  and  flather,  the 
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life  tenant  We  note  that  hli  widow  Is  not 
made  a  party  to  this  snit 

The  Issue  of  Mors.  Armor  and  of  Mrs. 
Adams,'  respecttTelj,  hare  "g"t<"gi^nt  re- 
mainders in  the  shaiee  of  we-twelfth  each 
devised  to  them.  Mrs.  Armor,  Mrs.  Adams, 
and  Holcomb  G.  Moore  are  each  Oie  owner 
of  a  sixtieth  Interest  In  Uie  land  and  are 
entitled  to  the  possession  thweof  in  fee  sim- 
ple. Said  interest  feU  to  ttiem  on  tXie  death 
ot  Henry  A.  Moore. 

X.  The  miA  count  In  tte  petition  Is  In 
ejectment  Those  plalntUEs  who  are  the  la> 
sue  ot  Mrs.  Harw^  ate  entitled  to  a  Judg- 
ment that  tb^  recover  the  possession  of 
th^  nndlTlded  slxUetb  of  ttie  land,  and 
those  plaintUCa  who  ai«  the  children  of  John 
W.  Moore  are  entitled  to  a  Jndgmoit  for 
the  possession  of  their  ttue»^urths  tut  an 
midlTlded  twelfth  of  the  land.  Mrs.  Armor, 
MrsL  Adams,  and  Holcomb  O.  Moore  are  each 
entitled  to  a  Judgment  for  possession  of  a 
dztleth  of  the  land.  As  to  all  other  plain- 
tlfls,  the  Judgment  should  be  fl>r  the  defend- 
ant on  the  third  count  Sudk  Judgment 
should  be  subject  to  defendant's  rights  to 
an  allowance  for  ImproTements. 

[22]  Ordinarily  In  ejectment  rents  are  re* 
coTcrable.  It  appears  In  tbls  case  that  tbe 
Interests  of  tbe  plaintiffs  who  are  entitled  to 
Judgment  in  ejectment  are  subject  to  tbe 
def^danfs  claim  for  an  allowance  for  im- 
proTements.  Plaintiffs  are  not  entitled  to 
ttuAx  pro[>ortIon  of  thefuU  rental  value,  but 
only  to  such  proportion  of  what  the  land 
would  rent  for  without  the  improvements. 
There  is  no  evidence  In  the  case  from  which 
we  can  make  such  calculation. 

[23]  XI.  The  second  count  which  is  for 
partition,  is  dismissed,  without  prejudice, 
however,  to  the  rights  of  the  plaintiffs  to 
maintain  a  new  action  for  partition  of  tbe 
land  in  controversy. 

A  dlsselznre  on  actual  adverse  possession 
destroys  the  unity  of  i>osses&lon  among  ten- 
ants In  common  and  takes  away  the  rights 
of  partition  until  the  Utle  Is  determined  by 
an  action  of  ejectment  Forder  v.  Davis,  S8 
Mo.  107;  Shaw  v.  Gregolre,  41  Mx).  407; 
HaeuBsler  v.  Mo.  Iron  Co.,  110  Mo.  188,  19 
S.  W.  75,  18  L.  B.  A.  220,  33  Am.  St  Rep. 
431;  Hntson  v.  Hutson,  139  Ho.  229.  40  S. 
W.  886;  Estes  t.  Nell.  140  Mo.  639,  41  S.  W. 
940. 

[24]  Where  a  plaintiff  brings  suit  to  es- 
tablish an  equitable  Interest  In  land,  he  may, 
in  the  same  suit  have  partition.  James  v. 
Groff,  167  Idlo.  402,  C7  S.  W.  1081;  HoUoway 
V.  Holloway,  97  Mo.  628,  U  S.  W.  233,  10 
Am.  St  Rep.  330 ;  Barnard  v.  Eeathley,  230 
Mo.  209,  130  S.  W.  306. 

The  plaintiffs  in  this  case  have  not  alleged 
any  equitable  right  to  the  land,  and  stand 
on  their  legal  title.  They  are  not  entitled 
to  sue  for  partition  until  after  th^r  possea- 
sory  rltfit  is  determined,  and  we  are  of  the 


opinion  that  the  count  for  partition  Is  prona- 

ture. 

The  Judgment  Is  rerarsed.  and  the  cause 
remanded,  with  directions  to  enter  a  Judg- 
ment  in  accordance  with  this  opinion. 

WnXIAMS,  C„  concurs. 

PER  OCRIAML  The  foregoing  opinion  of 
BOT,  C,  is  adopted  as  tile  opinion  of  the 
court  All  concur. 


ARMOR  et  aL  ▼.  JESTER. 
(Supreme  Conrt  of  Missonrl,  Division  No.  2. 
June  28,  1918.   Rebeaiing  Denied.) 

Pabtitiow  (S  80*)— IxPBOvncBitTS  — Cohpe^- 

BATION. 

Where  a  tenant  ia  common  In  possesion 
places  improvements  on  tbe  land  In  good  faith, 
be  la  entitled  to  an  allowance  upon  partition 
for  such  sum  as  may  be  equal  to  the  increase 
in  tbe  value  of  the  land  br  reason  of  the  im- 
provement 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  II  236-245 ;  Dec.  Dig.  |  85.*] 

Appeal  from  Circuit  Court  Barton  County; 
B.  G.  Thurman,  Judge. 

Action  by  Adrian  W.  Armor  and  othMS 
against  Joseph  B.  Jester.  From  a  Judgment 
for  defendant  plaintiffs  appeal  BersiBed 
and  remanded,  with  directions. 

James  B.  Park;  of  Greensboro,  H.  G.  Gay- 
er, of  Neosho,  and  H.  W.  Tlmmonds,  of  I4- 
mar,  for  appellants. 

BOX,  0.  The  record  in  these  cases  is 
complicated.  So  far  as  we  have  been  able 
to  discover,  the  facts  In  this  case  are  in 
all  respects  material  to  the  controversy  the 
same  as  in  Armor  v.  Frey,  161  S.  W.  829, 
and  the  Judgment  herdn  Is  reversed  and  re- 
manded, with  directions  to  enter  a  Judg- 
ment and  decree  on  the  first  count  of  the 
petition,  finding  and  Judging  that  the  de- 
fendant is  the  owner  in  fee  of  «V«o  of 
the  land,  and  that  he  la  also  the  owner 
of  the  respective  life  estates  of  Mrs.  Ar- 
mor and  Mra  Adams  each  in  a  twelfth 
of  the  land,  and  that  he  Is  also  entitled 
to  an  allowance  for  such  sum  as  may 
be  equal  to  tbe  Increase  In  tbe  value  of 
the  land  by  reason  of  Improvements  placed 
thereon  in  good  faith,  said  allowance  to  be 
borne  pro  rata  by  the  several  Interests  In 
said  land,  and  that  the  Issue  of  Mrs.  Har- 
well, to  wit  Adrian  A.  Harwell,  Annie  H. 
Chllds,  Robert  A.  Harwell,  Sarah  R.  Single- 
ton, children  of  Mrs.  Harwell,  and  Armor 
M.  Harwell,  Kate  I.  Harwell,  Annie  F.  Har- 
well, and  Howard  H.  Harwell,  grandchildren 
of  Mrs.  Harwell  by  Ransom  H.  Harwell,  her 
deceased  son,  subject  to  the  Interests  of 
their  mother,  Minnie  Harwell,  are  the 
owners  In  fee,  per  stirpes,  of  an  nndlvid- 
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ed  stztletb  of  tbe  land.  Also  that  JEOxa 
O.  Moore^  widow  of  Jolin  W,  Moore^  and 
UlUas  XL  Wrl^l;  Porfc  a.  Moore,  and  Glr- 
ard  A.  Moore,  children  of  Jobn  W. 
Moore,  are  the  owners  of  an  nndlvlded 
flve-sixtletliB  of  the  land  In  fee,  and  that 
the  children  of  Adrian  W.  Armor,  to  wit, 
William  O.  Annor,  James  B.  Armor,  Wal- 
ter V.  Armor,  Cora  H  Tumell,  and  the  fol* 
lowing  grandchildrm  of  Mrs.  Adrian  W. 
Armor,  to  wit,  Charles  B.  Armor,  James  XI 
Armor,  Effie  M.  Armor,  and  Robert  6.  Ar^ 
mor,  children  of  Charles  H.  Armw,  per 
stirpes,  are  the  owners  of  a  contingent  re- 
mainder in  an  nndlvlded  twelfth  of  the  land 
to  Test  in  possession  on  tbe  death  of  said 
Adrian  W.  Armor,  and  that  the  dilldren 
of  Ann  F.  Adams,  to  wit,  William  B.  Adams, 
Ida  M.  Rosser,  Alice  Watereon,  May  Adams, 
Bessie  Adams,  and  Calhoun  R.  Adams,  and 
the  grandchild  of  Ann  F.  Adams,  to  wit, 
Fannie  E.  Adams,  child  of  Robert  P.  Adams, 
deceased,  per  stirpes,  are  the  owners  of  a 
contingent  remainder  In  an  undivided  twelfth 
of  said  land,  to  vest  in  possession  on  the 
death  of  said  Ann  F.  Adams.  And  that 
Adrian  W.  Armor,  Ann  F.  Adams,  and  Hol- 
comb  G.  Moore  are  each  the  owner  of  and 
entitled  to  tbe  possession  of  an  undivided 
sixtieth  of  the  land.  AH  the  interests  above 
stated  are  snbject  to  their  pro  rata  burden 
of  paying  for  the  Improvements  as  above 
stated. 

Tbe  circuit  court  will  enter  a  Judgment  on 
the  second  count  of  the  petition  In  favor  of 
the  defendants.  On  the  third  count,  the 
circuit  court  will  enter  a  Judgment  for  the 
recovery  of  possession  in  favor  of  tbe  above- 
named  Issue  of  Mrs.  Harwell  for  an  nndlvld- 
ed  sixtieth  of  the  land,  and  in  favor  of  the 
above-named  children  of  John  W.  Moore  for 
the  undivided  three-fourths  of  a  twelfth  of 
tbe  land,  and  In  favor  of  Adrian  W.  Ar- 
mor, Ann  F.  Adams,  and  Holcomb  G.  Moore 
ea<!h  for  an  undivided  sixtieth  of  the  land. 

WILLIAMS,  C  concurs: 

PER  CURIAM.  The  foregoing  opinion  of 
BOY,  C,  is  adopted  as  the  opinion  of  the 
court  All  concur. 


ABMOB  et  aL  t.  EEABMBT. 
(Supreme  Court  of  Minwuri,  Division  No.  2l 
June  28.  IdlS.  Rehearing  Denied^ 

PaHhtion  (S  SB*)— Right  of  Tbitabt  nr  Pos- 
session TO  COMPBNSATIon  rOB  DlPBOTE- 
HENTS  MaDI  in  GOOD  FAItE. 

Where  a  tenant  fat  common  In  poasessioB 
places  Improvements  on  the  land  in  good  faith, 

he  is  entitled  to  an  allowance  upon  partition 
for  BQch  sum  as  mav  be  equal  to  the  increase 
in  the  value  of  the  land  by  reason  of  the  im- 
provement. 

[Ed.  Note.— For  other  cues,  see  Partition, 
Cent.  Dig.  U  23^-246;  Dec  Dig.  |  85.*] 


Appeal  from  Circuit  Court,  Barton  Coun- 
ty; B.  G.  Tburman,  Judgew 

Action  by  Adrian  W.  Anwnr  and  others 
against  Martin  Ke&mey.  From  a  Ja^j^mait 
for  defendant,  plalntifls  appeaL  Beversed 
and  remanded,  with  directtons. 

James  B.  ParlE,  of  Greensboro,  H.  G.  Gey- 
er,  of  Neosho,  and  H.  W.  Tlmmonds,  of  Ia- 
mar,  for  appellants. 

BOX,  a  The  record  in  these  cases  is 
complicated.  So  far  as  we  have  been  able 
to  discover,  the  facts  in  this  case  aze  In  all 
respects  material  to  tiie  oontrorersy  the  same 
as  In  Armor  t.  Frey,  161  &  W.  82%  and  ttie 
Judgment  herein  la  reversed  and  remandedt 
with  dlrectlonB  to  enter  a  Judgment  and  de- 
cree on  the  first  count  of  the  potion,  find- 
ing and  judging  that  the  defoidaut  is  the 
owner  In  fee  of  of  ti^  land,  and  that 
he  is  also  the  owner  of  tlie  respective  life  es- 
tates of  Mrs.  A^or  and  Mrs.  Adams  each 
in  a  twelfth  of  the  land,  and  that  he  le  also 
entitled  to  an  allowance  for  such  sum  as  may 
be  eoual  to  the  Increase  in  the  value  of  the 
land  by  reason  of  improvements  placed  there- 
on In  good  faith,  said  allowance  to  be  borne 
pro  rata  1^  tbe  several  intereeta  in  said  land, 
and  that  tbe  issue  of  Mrs.  Harwell,  to  wit, 
Adrian  A.  Harwell,  Annie  H.  ChUds,  Bobnt 
A.  Harwell,  Sarah  B.  Singleton,  tdklldren  of 
Mrs.  Harv^l,  and  Armor  M.  Harwell,  Kate 
I.  Harwell,  Annie  F.  Harw^  and  Howard  H. 
Harwell,  grandchildren  of  Mrs.  Harwell  by 
Baiuom  H.  Harwtil,  her  deceased  aon,  sub- 
ject to  the  Interests  of  their  mother,  Minnie 
Harwell,  are  the  owners  in  fee,  per  stirpes, 
of  an  undivided  sixtieth  of  tbe  land.  Also, 
that  Eliza  C.  Moore,  widow  of  John  W. 
Moore,  and  Lilllas  XI  Wright  Park  G. 
Moore^  and  Olrard  A.  Moore^  children  of 
said  John  W.  Moore,  are  the  owners  of 
an  undivided  Veo  of  the  land  in  fee,  and 
that  the  children  of  Adrian  W.  Armor, 
to  wit,  William  O.  Armor,  James  B.  Ar^ 
mor,  Walter  F.  Armor,  Cora  Xj.  Tnmell,  and 
the  following  grandchildren  of  Mrs.  Adrian 
W.  Armor,  to  wit,  Charles  B.  Armor,  James 
E.  Aimor,  Iffle  M.  Armor,  and  Bobext  G. 
Armor,  children  of  Gharlee  H.  Armor,  per 
stirpes,  are  tbe  owners  of  a  contingent  re> 
malnder  in  an  undivided  twelfth  at  Oio  land 
to  vest  in  possession  on  the  deatli  of  said 
Adrian  W.  Armor,  and  that  the  children  of 
Ann  F.  Adams,  to  wit,  \milam  E.  Adama^ 
Ida  M.  Bosser,  Alice  Waterson,  May  Adams, 
Bessie  Adams,  and  Calhoun  B.  Adama^  and 
the  grandchild  of  Ann  F.  Adams,  to  wit, 
Fannie  XL  Adams,  child  of  Bobert  F.  Adorns^ 
deceased,  per  stirpes,  are  the  owners  of  a 
contingent  remainder  In  an  undivided  twelfth 
of  said  land,  to  vest  in  possession  on  the  death 
of  said  Ann  F.  Adams.  And  that  Adrian  W. 
Armor,  Ann  F.  Adams,  and  Holcomb  & 
Moore  are  each  tbe  owner  of  and  entitled 
to  the  possession  of  an  undivided  sixtieth  of 
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the  land.  All  Quo  Interesta  above  stated  are 
subject  to  tbtfr  pro  rata  bnrdai  of  paying 
for  tbe  Improvonents  as  above  stated. 

The  drcnlt  court  will  enter  a  jndgmait  on 
the  seewd  count  of  the  petition  In  favor  of 
the  defendant  On  the  third  oonnt,  the  dr- 
cnlt conrt  will  enter  a  Jadgmoit  tor  the  re- 
oovezy  of  possession  In  fymt  of  the  above- 
named  Issne  of  Mrs.  Harwell  for  an  undivid- 
ed sixtieth  of  the  land,  and  In  favor  of  the 
abovfr«ained  children  ot  3oh.n  W.  Moore  for 
tbe  ondlrlded  three-fonrths  of  a  twelfth  of 
the  land,  and  In  favor  of  Adrian  W.  Armor, 
Ann  F.  Adams,  and  Holoomb  G.  Moore  each 
for  an  undivided  sixtieth  of  the  land. 

WILLIAMS,  0,  concors. 

PER  CURIAM.  The  foregoing  ojAnion  of 
BOT.  a,  is  adopted  as  tbe  <vdnlon  of  the 
court  All  concur. 


ARMOR  et  aL  t.  COOPER, 
(Sapr«me  Goort  of  Misaoori,  Division  No.  2. 
Jooe  28,  1913.   Rehiring  Denied.) 

PABTmoN  (J  85*)— Right  of  Tenant  in  Pos- 
BUSioN  TO  Compensation  toe  IitPBOvx- 
KXHT  Made  in  Good  Faith. 

Where  a  tenant  in  common  in  posaessioD 

{laces  improvements  on  tbe  land  in  good  faith, 
e  la  entitled  to  an  allowance  apoo  partition 
for  such  sum  as  may  be  equal  to  the  increase 
in  tha  value  of  the  land  1^  reason  of  the  1m- 
provements. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  H  236-245 ;  Dec  Dig.  |  85.*] 

Appeal  from  Clrcnit  Court,  Barton  County; 
B.  G.  Thurman,  Judge. 

Action  by  Adrian  W.  Armor  and  others 
against  W.  A.  Coop^.  From  a  Judgment  for 
defraidant,  plaintllTs  appeal.  Reversed  and 
remanded,  with  directions. 

James  B.  Park,  of  Greensboro,  H.  6.  G^- 
er,  of  Neosho,  and  H.  W.  OlnunondB,  of  La- 
mar, for  app^lanta. 

ROT,  0.  The  record  in  these  cases  is  com- 
plicated. So  far  as  we  have  been  able  to 
discover,  tbe  facts  In  this  case  are  In  all 
respects  material  to  the  controversy  tbe 
same  as  in  Armor  v.  Frey,  161  S.  W.  828, 
and  the  Judgment  herein  is  reversed  and  re- 
manded, with  directions  to  enter  a  Judgment 
ahd  decree  on  tbe  first  cotmt  of  the  petition, 
finding  and  Judging  that  tbe  defendant  la 
tbe  owner  In  fee  of  <i/ao  of  the  land,  and 
that  he  Is  also  the  owner  of  the  respective 
life  estates  of  Mrs.  Armor  and  Mrs.  Adams 
each  in  a  twelfth  of  the  land,  and  that  be 
Is  also  entitled  to  an  allowance  for  such  sum 
as  may  be  equal  to  tbe  Increase  In  tbe  value 
of  the  land  by  reason  of  improvements  plac- 


ed thereon  In  good  faiOi,  aald  aBowance  to 
be  borne  pro  rata  by  tbe  several  interests  in 
said  land,  and  that  tbe  issue  of  Mrs.*H8]V 
well,  to  wit,  Adrian  A.  Harwell,  Annie  H. 
Chllds,  Bobert  A.  Harwell,  Sarah  R.  Single- 
ton, children  of  Mrs.  Harwell,  and  Armor 
M.  Harwell,  Kate  I.  Harwell,  Annie  F.  Har- 
well, and  Howard  H.  Eburwell,  granddiildreo 
of  Mrs.  Harwell  by  Ransom  H.  Harwell,  her 
deceased  son,  subject  to  tbe  Interests  of  their 
mother,  BUnnie  Harwell,  are  the  owners  In 
fee,  per  stirpes,  of  an  undivided  sixtieth  of 
tbe  laud.  Also,  that  Eliza  C.  Moore,  widow 
of  John  W.  Moore,  and  Llllias  B.  Wright, 
Park  G.  Moore,  and  Girard  A.  Moore,  chil- 
dren of  said  John  W.  Moore,  are  the  own- 
ers of  an  undivided  »/ao  of  tbe  land  in 
fee,  and  that  the  children  of  Adrian  W. 
Armor,  to  wit,  William  G.  Armor,  James  E. 
Armor,  Walter  F.  Armor,  Cora  L.  Turnell, 
and  the  following  grandcblldren  of  Mrs.  Ad- 
rian W.  Armor,  to  wit,  Charles  R.  Armor, 
James  E.  Armor,  EflBe  M.  Armor,  and  Rob- 
ert G.  Armor,  children  of  Charles  H.  Arm- 
or, per  stirpes,  are  tbe  owners  of  a  contin- 
gent remainder  In  an  undivided  twelfth  of 
tbe  land  to  vest  In  possession  on  the  death 
of  said  Adrian  W.  Armor,  and  that  the  chil- 
dren of  Ann  F.  Adams,  to  wit,  William  E. 
Adams,  Ida  M.  Rosser,  Alice  Waterson,  May 
Adams,  Bessie  Adams,  and  Calhoun  R.  Ad- 
ams, and  the  grandchild  of  Ann  F.  Adams, 
to  wit,  Fannie  E.  Adams,  child  of  Robert  F. 
Adams,  deceased,  per  stirpes,  are  the  own- 
ers of  a  contingent  remainder  In  an  undi- 
vided twelfth  of  said  land,  to  vest  in  post- 
session  on  the  death  of  said  Ana  F.  Adams. 
And  that  Adrian  W.  Armor  and  Ann  F.  Ad- 
ams and  Holcomb  G.  Moore  are  each  the 
owner  of  and  entitled  to  the  possession  of 
an  undivided  sixtieth  of  the  land.  All  the 
interests  above  stated  are  subject  to  their 
pro  rata  burden  of  paying  for  the  improve- 
ments as  above  stated. 

Tbe  circuit  court  will  enter  a  Judgment 
on  the  second  count  of  the  [>etitlon  in  favor 
of  the  defendant  On  the  third  count,  the 
(drcuit  court  will  enter  a  judgment  for  the 
recovery,  of  iwssesslon  In  favor  of  the  above- 
named  issue  of  Mrs.  Harwell  ft>r  an  undi- 
vided sixtieth  of  the  land,  and  in  favor  of 
the  above-named  children  of  John  W.  Moore 
for  the  undivided  three-fourths  of  a  twelfth 
of  the  land,  and  in  favor  of  Adrian  W. 
Armor,  Ann  F.  Adams,  and  Holcomb  O. 
Moore  each  for  an  undivided  atztteth  ,of  tbe 
land. 

WILLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C  is  adopted  as  the  opinion  ot  the 
court  All  concur. 
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NOBTON  et  aL  t.  REED. 

(Supreme  Court  of  Missouri,  DiTidoit  No.  L 
Dec  6,  1913.) 

1.  EXBOUTOBS  AND  ADHINUTBATOU  (|  862*) 

—Sales— PuBUoATiow. 

Under  Bev.  St.  1889,  |  147,  providlnfc  for 
sale  of  land  by  adminietratora,  and  requbing 
that  notice  of  the  sale  shall  be  published  for 
four  weeks,  a  full  four  weeks*  publication  of 
28  days  is  required,  and  a  shorter  period  is  in- 
soffident,  and  win  not  nipport  an  order  of 
•ale. 

[Ed.  Note.— For  other  cases,  see  Ezeoitora 
and  Administrators,  Gent  Diff.  SI  1484r-1487; 
Deo.  Dig.  i  362.*] 

2.  EXBCDTOBS  ARD  ADBQHISIBATOBa  ({  862*)— 
Pbobate  COUBT  —  JuBIBDICnON  TO  SeLSj 
Land. 

Notice  is  an  indispeoaable  prerequirite  to 
the  juriBdiction  of  the  probate  conrt  to  order 
a  sale  of  &e  land  of  a  decedent 

[Ed.  Note.— For  other  eases,  see  Bxeentora 
and  AdmlniBtrators,  Gent  Dig.  IS  1484-1487; 
Dec  Dig.  S  362.*] 

8.  GOUBTS  (S  36*)— Pbkbuicptions. 

The  presumptions  in  favor  of  the  action 
of  the  probate  court  over  matters  within  its 
jurisdiction  are  the  same  as  arise  in  case  of 
courts  of  general  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  SS  142^144;  Dec  Dig.  |  36.*] 

4.  JuDOUENT  (8  289*)— Recitals— Fbesump- 

TIONS. 

Where  a  judgment  recites  valid  notice, 
this  recital  only  refers  to  the  facts  appearing 
in  the  Judgment  roU  when  each  'facts  are  so 
preserved;  and  the  recitals  contained  ict  the 
roll  may  be  ased  to  overthrow  those  In  the 
judgment 

fBd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  570;  Dec.  Dig.  |  280.*] 

5.  EXECUTOBS  AND  ADUINISTRATOBS  ({  3^*) 

—Sale  of  Land— Fboof  of  Publioation. 
That  the  judge,  before  whom  proof  of  pub- 
lication of  a  notice  for  the  sale  of  decedent's 
land  was  taken  did  not  sign  the  blank  jnrat 
attached  to  the  publisher's  affidavit  vQI  not 
invalidate  proofs  of  publication. 

[Ed.  Note.— For  other  cases,  see  Executors 
aod  Administratora,  Gent  Dig.  Sfi  1484-1487; 
Dec  Dig.  8  362.*] 

6.  ADVEBSB  PoaatSSZOH  d  112*)— BUBDEir  OF 

Pboof. 

A  defendant  who  sets  up  adversb  posses- 
sion has  the  burden  of  proof,  and  hence  in 
ejectment  where  the  only  evidence  of  the  date 
of  actual  ouster  was  that  of  plaintiff,  showing 
that  it  occDtred  within  10  days  after  Novem- 
ber 26,  1896,  it  win  not  be  deemed  that  the  ad- 
verse possession  commenced  earlier  than  De- 
cember 6th, 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  1%  8<_661,  WA,  654.  657- 
659.  661-668,  665.  666;  W.  Dig.  {  111*] 

7.  Adverse  Pobsbbsior  Q  106*)— Title  Ao- 

QUIBED. 

Adverse  possession  tranafera  the  title  from 
the  owner  to  the  occupant  as  effectually  as 
would  a  deed,  and  the  occupant  after  his  title 
has  ripened  by  prescription  standa  just  as  any 

other  landowner. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  |{  604-6^ ;  Dec  Dig.  g 
106.*] 


8.  AonoN  (%  32*>— Fosacs  of  Aonoir- Aboli- 
tion. 

There  is  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  righta.  or 
the  todrMa  or  prevention  of  private  wronit 

[Ed._  Note.— For  other  cases,  aee  Action, 
Gent  Dig.  H  2B7-2ei»  816;  Dec  Dig.  1  32.*} 

9.  Pasties  (|  14*)-^oihdeb. 

All  persons  having  an  interest  In  the  sub- 
ject-matter of  a  private  dvil  action  may  be 
joined  as  plaintiffs  or  defendants. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  §1  13,  16,  17% ;  Dec  Dig.  {  14.*] 

10.  Pabties  «  75*)— Pleading  (S  193*)— Db- 
VECTB— Attacks. 

In  case  a  petition  shows  on  its  face  a  de- 
fect of  parties  or  a  misjoinder  of  actions,  the 
defect  may  be  reached  by  demurrer,  but  if  it 
does  not  snow  such  defect  on  its  face,  the  fault 
may  be  attacked  by  answer. 

[Ed.  Note.— For  other  Parties. 
Cent  Dig.  St  116,  116,  167;  Dec  Dlg._J  TBj* 
Pleading,  Cent  Dig.  K  42B,  428-486,  ttf-lS; 
Dec  Dig.  I  193.*] 

IL  PaHPIES  (I  75*)— PLIADIKO  (S  406*)— De- 

raera— Waiveb. 

Where  a  defect  in  parties  or  a  misjoinder 
of  causes  of  action  is  not  taken  advantage  of 
either  by  demurrer  or  answer,  it  is  waived. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  SI  116.  116,  167:  Dec  Dig.  |  75 
Pleading.  Cent  Dig.  H  1356-1369,  1861-1365^ 
1367-1374,  1386;  Dec  Dig.  S  406.*] 

12.  Judgment  (J  237*)— AcnoNs— Election. 
In  ejectment  where  the  land  sued  for  is 

held  in  separate  possession  by  different  defend- 
ants, the  plaintiff  may'be  compelled  by  motion 
to  elect  against  which  he  may  proceed;  bat 
where  such  election  is  not  required,  judgment 
may  be  rendered  against  each  defenwnt 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  IS  416,  418-421,  429;  Dec  l5ig.  S 
237.*] 

13.  LnCITATION  OF  ACTtONB  105*)— TOLLIKO 

of  Statdtbs  or  IiIhztatzohb  —  Pbbtioitb 
Action. 

Plaintiffs,  before  defendant's  possession  bad 
ripened  into  titie,  instituted  an  action  by  filing 
a  petition,  alleging  that  defendant  and  others 
were  in  possesnon  of  lauds  belonging  to  plsin- 
ttffs,  that  the  deed  nnder  which  they  held  was 
void,  and  that  plaintiffs  had  wrongfully  been 
ousted.  A  voluntary  nonsuit  ^as  taken,  and  a 
new  action  begun  mthln  the  year.  Hdd,  that 
though  the  first  petition  prayed  for  the  cancel- 
lation of  the  deed  to  the  land,  and  included 
lands  other  than  those  belonging  to  defendant 
yet  in  view  of  Rev.  St  1909,  i  2301,  providing 
for  actions  of  ejectment  agunat  several  de- 
fendants, the  first  action  was  aubatantiijiy 
identical  with  the  second  action  of  ejectment, 
seeking  possession  of  the  same  land,  and  hence 
it  tolled  the  statute  of  limitation. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  U  514,  516;  Dec  Dig. 
S  106.*] 

14.  LOOTATIOK  OF  AOXIONB  (|  180*)— QJOLLnrO 

OF  Statdtb— New  Action. 

Where  plaintiffs,  the  owners  of  land.  In- 
stituted an  action  before  the  running  of  the 
period  of  limitations,  they  could  thereafter  aof- 
fer  a  Totnntaiy  nonsuit,  ai^  iritUn  m.  year  in- 
stitute a  new  action,  which  would  not  be  bar- 
red by  HmitationB  even  though  the  period  had 
then  run,  provided  It  Involved  the  same  iaaoes 
as  the  first 

[Ed.  Note. — For  other  caaes,  see  limitation 
of  Actions,  Cent  Dig.  H  539.  646.  653-566: 
Dec.  Dig.  S  130.*] 
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Aiq[)eal  from  Circuit  Court,  Reynolds  Ooim- 
t7 ;  Joseph  J.  WUllams,  Judge. 

AcUoD  by  Minnie  Norton  and  others 
against  Joseph  A.  Reed.  From  a  judgmrait 
for  plaintlfls,  defendant  appeals.  Affirmed. 

This  is  an  appeal  from  a  Judgment  for 
plaintiffs  for  the  recovery  of  a  tract  of  land 
In  Reynolds  county  described  as  follows: 
"All  that  part  of  the  east  half  of  lot  three 
<3)  of  the  northwest  quarter  of  section  five 
(5)  in  township  twenty-nine  (29),  north  of 
range  one  (1),  east,  that  lies  west  of  the  rit^t 
of  way  of  the  Missouri  Southern  Railroad, 
and  west  and  south  of  a  line  commencing  at 
A  point  on  the  eastern  side  of  said  lot  three, 
seven  chains  and  thlrly-seTen  links  south  of 
the  northeast  comer  of  said  lot  three,  and 
running  thence  west  nine  chains  and  flfty- 
nlne  links,  thence  north  one  chain  and  thirty- 
three  links,  thence  west  four  chains  and 
thirty-three  links,  thence  north  to  the  north 
line  of  said  lot  three,  excepting  therefrom 
a  strip  three  hundred  feet  wide  on  the  south 
Bide  of  the  east  half  of  said  lot  three." 

The  original  petition  was  filed  October  23, 
1907,  and  is  not  set  out  In  the  record.  The 
amended  petition,  upon  which  the  case  was 
tried,  was  filed  in  term  November  27,  1907. 
It  is  an  ordinary  petition  In  ejectment  for  an 
undivided  four-fifths  of  the  land  described 
in  It,  to  which  the  plaintiffs  assert  title  by 
descent  from  Benjamin  C.  Vandyke  (who  died 
intestate  in  1884),  being  four  of  the  five  chil- 
dren who  survived  him.  It  charges  the 
ouster  as  of  August  4,  1901.  The  defendant 
dalms  through  an  administrator's  deed  made 
May  13. 1889,  by  J.  S.  Rogers,  administrator 
of  Vandyke,  to  one  Thomas  Piles,  for  a  con- 
sideration of  975,  and  also  by  adverse  posses- 
sion. 

On  August  6,  1906,  the  plaintiffs  Minnie 
Norton,  James  T.  Vandyke  and  Catharine 
Dougherty,  three  of  the  children  and  heirs 
of  the  said  Benjamin  C.  Vandyke,  brought 
suit  against  this  def^dant,  wltti  I.  F.  Reed, 
William  H.  Reed,  John  L.  Oopeland,  John 

Cooper,  Bessie  (hooper  (bom  Vandyke),  

Cooper,  Cooper,  John  0.  Vandyke,  and 

others.  In  the  circuit  court  for  Reynolds 
County,  returnable  at  the  November  term. 
The  Cooiwrs  mentioned  as  defendants  are  the 
husband  and  children  of  Bertie  Cooper,  a  de- 
ceased daughter  of  Benjamin  O.  Vandyke, 
and  John  G.  Vandyke  is  his  son.  The  de- 
fendants other  Qian  the  Vandyke  heirs  were 
ocenpytiur  claimants  In  several^  of  the  land 
taudnded  in  the  administrator's  sale  already 
mentl<med,  which  covered  not  only  that  now 
In  amtroversy,  but  another  tract  described 
as  25  aiaes  <tf  ttie  west  side  of  tiie  east  half 
of  lot  2  of  the  same  quarter  section.  The 
petition  attadced  the  administrator's  deed  In 
the  followliig  language:  "Plaintiffs  all^ 
that  tiM  said  deed  was  of  no  effect  and  void, 
that  the  said  J.  S.  Rogers  bad  no  anttiorltT 
at  law  to  make  the  ahme,  but  tliat  said  deed 
oonstitntes  a  dood  vpaa  0»  title  of  these  de- 
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fendants  tplalntUFs]  to  the  said  lands,  wfaldi 
in  equity  and  good  conscience  ought  not  to 
be."  Plaintiffs  then  "for  a  farther  cause  vft 
action  *  *  •  state  that  on  the  10th  day 
of  August,  1S06,  they  were  entitled  to  the 
possession,  Jointly  with  the  defendants  John 
C.  Vandyke  and  Bertie  Cooper  •  •  •  of 
all  the  lands  above  described;  that  on  the 
20th  day  of  August,  1896.  the  said  defendants 
last  above  named  wrongfully  entered  Into  the 
possession  of  said  lands  and  ousted  these 
plalntUCs.  •  •  •  and  still  hold  possession 
thereof."  There  Is  a  single  prayer  for  re- 
lief in  the  following  words:  "Plalntlffa  pray 
the  court  to  set  aside  and  for  nauf^t  'hole' 
the  said  deed  made  by  the  said  3.  S.  Rogers 
to  the  said  ^omas  Piles  as  aforesaid,  and  to 
set  aside  and  for  nai^t  hold  all  of  the 
mesne  conveyances  between  the  said  Thomas 
Plies  and  the  defendants  herein;  that  the 
court  ascert^  and  by  its  Judgment  and  de- 
cree determine  the  damage  by  these  plaintiffs 
sustained  by  reason  of  the  waste  committed 
by  the  defendants  while  in  the  possession  of 
the  said  lands.  If  any,  the  value  of  the  rents, 
issues,  and  profits,  and  the  improvements 
made  thereon,  if  any,  by  these  defendants 
and  each  of  them,  and  that  Judgment  be 
rendered  against  the  said  defendants  and 
each  of  them  for  such  sum  as  the  court  may 
find  to  be  Just,  and  for  the  recovery  of  the 
possession  of  the  premises.  Plaintiffs  pray 
for  such  other  and  further  orders.  Judgments, 
and  decrees  as  to  the  court  shall  seem  Just 
and  proper  and  for  costs." 

At  the  following  November  term  (November 
^  1906)  the  plaintiffs  filed  an  amended  peti- 
tion, constructed  practically  on  the  same 
lines,  except  that  all  the  Vandyke  heirs  were 
made  plaintiffs.  On  April  22,  1907,  a  second 
amended  petition  was  filed,  in  which  Minnie 
A.  Norton,  Catharine  Dougherty,  John  C. 
Vandyke,  and  James  T.  Vandyke  are  plain- 
tiffs, and  Joseph  A.  Reed  is  sole  defendant 
This  last  netltion  was  stra^ht  ejectment 
for  the  land  in  controversy  in  this  suit,  omit- 
ting the  other  tract.  It  charges  the  ouster  as 
of  August  4, 1901.  The  next  entry  In  the  case 
was  at  the  May  term,  1907,  and  on  June  3d  as 
follows:  "Minnie  Norton  et  al.  v.  Jos.  A. 
Reed.  At  this  day  by  leave  of  court,  plain- 
tiffs take  a  voluntary  nonsuit,  whereupon  It 
is  adjudged  by  the  court  that  defendant  re- 
cover of  and  from  plaintiff  his  cost  in  this 
behalf  ej^fended  and  have  execution  there- 
for." 

me  nndlspnted  evidence  shows  tliat  the 
defradant's  iwedeoessors  entered  the  prem- 
ises In  controversy  on  some  unknown  date, 
within  ten  days  after  tlie  rendition  of  a  Judg- 
m&it  In  ejectment  raitered  November  26. 
1896.  The  proceedings  In  the  administrator's 
sale  throu^  which  the  defendant  deralgns 
his  title  ore  set  out  in  flie  record  as  follows: 
On  February  10,  1888,  J.  a  Rog^  adminis- 
trator of  the  estate  of  B.  O.  Vandyke,  deceas- 
ed, filed  his  application  for  the  sale  of  tbe 
lan^l  In  controversy,  contalnliif  S0i29  aicres. 
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togetbOT  with  25  acres  off  the  west  aide  of 
the  cast  half  of  lot  2  In  the  Bame  Quarter 
section,  for  the  payment  of  debts  of  tlie  es- 
tate, subject  to  the  homestead  rights  of  the 
trtdow  and  dilldren  of  the  deceased.  At  tiie 
Fdtimary  term  of  the  probate  court*  and  on 
February  14, 1888,  this  petition  was  presoit- 
ed  and  taken  up  by  the  coort  and  publication 
ordered.  In  this  order  the  land  was  described 
as  follows:  "Twaity-five  acres  on  the  west 
side  of  east  half  of  lot  two,  northwest  quax^ 
ter  of  section  five,  township  twenty-nine 
range  one,  east,  and  east  half  of  lot  two, 
northwest  quarter  of  sectimi  ffre,  township 
twen^-nln^  range  one,  east,  except  eight 
acres  deeded  to  A.  B.  Wlnchi^  In  northeast 
comer  of  said  lot,  subject  to  the  homestead  of 
Mattle  A.  Bogers,  Bertie  H.  and  James  Van- 
dyke, widow  and  minor  heirs  of  the  estate  of 
B.  G.  Vandyke,  deceased." 

On  May  15th.  proof  of  publication,  accom- 
panied by  a  copy  of  the  order  as  published, 
waa  filed  In  the  probate  court  This  proof 
is  as  follows:  "State  of  Missouri.  Count?  of 
Beynolds — ss.:  A.  P.  Shriver,  on  oath  says 
he  Is  the  publisher  of  the  Reiynolds  County 
Outlook,  a  newspaper  published  in  Genter- 
TlUe,  Reynolds  county,  Mo.,  and  that  the 
annexed  notice  was  published  In  said  paper 
for  four  BuccesslTe  weeks  as  follows:  April 
20th,  1888,  vol.  11,  No.  36,  April  27tli,  1888, 
vol.  11,  No.  37,  May  4th,  1888,  vol.  11,  No. 
38,  May  11th,  1888,  vol.  11,  No.  39." 

The  notice  annexed  to  the  proof  Is  In 
words  and  figures  following:  "Order  of  Pub- 
lication. State  of  Missouri  County  of  Reyn- 
olds— ss. :  In  the  Probate  Court,  February 
Term,  1888.  Estate  of  B.  C.  Vandyke,  de- 
ceased. J.  S.  Rogers,  Administrator  de  bonis 
non.  Order  of  Publication,  Tuesday,  Feb- 
ruary 14,  1388.  Now  on  this  day  comes  J. 
S.  Rogers,  administrator  de  bonis  non  of  the 
estate  of  B.  C.  Vandyke,  deceased,  and  pre- 
sents to  the  court  his  petition  praying  for  an 
order  for  the  sale  of  certain  real  estate  of 
which  said  B.  G.  Vandyke  died  seised,  de- 
scribed as  follows :  25  acres,  on  west  side 
of  east  hf  of  lot  2  nw  qr  sec  6  tp  29,  1  a 
and  e  hf  lot  3  nw  qr  sec  5  tp  29  r  1  e,  ex^ 
cept  8  acres  deeded  to  A.  B.  Wlnchell  In 
northeast  corner  of  said  lot,  subject  to  the 
homestead  of  Mattle  A.  Rogers,  Birtia  B. 
and  James  Vandyke,  minor  heirs  of  the  es- 
tate of  B.  G.  Vandyke,  dec'd,  to  pay  the  debts 
of  said  estate  which  said  petition  was  ac- 
companied by  the  account,  list  and  Inven- 
tory, as  required  by  law,  lowing  that  said 
estate  is  indebted  and  that  said  debts  are 
unpaid  and  that  there  is  not  sufficient  as- 
sets on  hand  to  pay  the  same;  on  exam- 
ination thereof  It  Is  ordered  by  the  court 
that  all  persons  Interested  In  said  estate  of 
said  deceased  be  notified  that  application  as 
aforesaid  has  been  made,  and  that  unless 
the  contrary  be  shown  on  or  before  the  first 
day  of  the  next  term  of  this  court  to  be 
held  on  the  14th  da?  of  May*  1888,  next^  an 


order  will  be  made  for  Uie  sale  of  the  real 
estate  In  said  petition  described,  or  so  much 
thereof  as  shaU  be  sufBctoit  for  flte  payment 
of  said  debts  uid  the  expenses  of  said  sale, 
and  it  Is  further  ordered  that  this  notice  be 
published  in  some  newspaper  published  In 
said  county  of  Reynolds  for  tovx  wedu  prior 
to  the  next  term  of  this  court  A  true  copy 
of  the  oilglual  order  now  of  record.  Attest 
with  seal  of  court  tbls  20th  day  of  Maxch, 
1888.  B.  D.  Brawls,  Judge  of  ProlKite  and 
Glerk." 

The  order  of  sale  was  Introduced  by  plaln- 
tUts  from  record  No.  2  at  page  0M,  In 
which  the  land  ordered  sold  Is  described  as 
follows:  "25  acres  on  west  side  of  east  half 
of  lot  2,  N*.  W.  quarta,  section  5,  township 
29,  range  1,  east,  except  S  acres  deeded  to 
A.  B.  Wln(^eU  In  the  northeast  comer  of 
said  lot  Bubject  'of  homestead  of  MatUa  A. 
Rogers,  Bertla  E.  and  James  Vandyke  mi- 
nor heirs  of  the  estate  of  B.  G.  Vandyke, 
deceased." 

The  defendant  against  the  objection  of 
plaintiffs.  Introduced  the  minute  book  of  the 
probate  court  containing  an  entry  of  the 
same  order,  signed  by  the  Judge,  In  which 
the  land  was  properly  described.  This  was 
admitted.  The  next  entry  in  that  proceed- 
ing shown  by  this  record  is  as  follows: 
"Reynolds  County  Probate  Court  Novem- 
ber Term,  188S,  3rd  Day  of  the  Term,  Not. 
14, 1888.  Estate  of  B.  Q  Vandyke,  deceased. 
Now  at  tbls  day  comes  J.  S.  Rogers,  admin- 
istrator de  bonis  non  of  the  estate  of  B.  C. 
Vandyke,  deceased,  and  shows  to  the  court 
that  the  sale  of  the  real  estate  made  at  the 
August  term  of  this  court  was  not  made 
in  compliance  of  law ;  not  having  the  same 
appraised  as  the  law  directs,  the  sale  la 
therefore  rejected  by  the  court;  and  it  Is 
further  ordered  by  the  court  that  the  said 
administrator  advertise  and  resell  as  the 
law  directs  and  make  his  report  at  the  next 
regular  term  of  this  court" 

The  administrator's  deed  is  in  the  usual 
form,  recites  the  original  order  of  sale  al- 
ready referred  to,  and  that  sale  took  place 
February  11,  1889,  but  does  not  refer  to  the 
previous  sale,  or  any  subsequent  order  or 
proceeding  for  a  resale.  At  the  trial,  which 
was  by  the  court  without  a  Jury,  the  defend- 
ant asked,  and  the  court  refused,  the  fol- 
lowing dedarations  of  law: 

"(2)  The  court  declares  the  law  to  be 
that  the  administrator's  deed,  read  In  evi- 
dence on  part  of  the  defendant  was  gaffldent 
to  pass  the  title  to  the  lands  therein  de- 
scribed to  the  grantee  therein  named,  and 
that  the  title  and  right  to  possession  of  the 
lands  Involved  In  this  suit  which  constitute 
a  part)  of  the  lands  conv^ed  1^  said  ad- 
ministrator's deed,  la  in  the  deftodant  and 
the  plaintlCFs  are  not  entitled  to  recover  the 
sam^  and  the  finding  should  be  for  the  de- 
fendant 

"(in  Xbe  court  dedans  the  law  to  be  that 
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plaintiffs*  acUon  to  recover  tbe  premises  sued 
for  In  this  action  was  and  la  barred  by  tba 
lO-year  statute  ot  Umitatlous,  and  tbe  find- 
ing sboold  be  for  tbe  defendant 

"(4)  The  conit  de<^rea  tbe  law  to  be  tbat 
the  first  prtltlon  filed  In  this  cause  did  not 
state  any  cause  of  .action  for  tbe  recovery 
of  the  possession  of  the  premiaes  sued  for, 
and  tbat  the  fiUnc  of  said  petition  did  not 
arrest  the  rnnnlng  of  the  ten-year  statute 
of  limitations. 

"US')  The  court  declares  the  law  to  be  that 
the  first  am^ded  petition  filed  in  this  cause 
did  not  state  any  cause  of  action  for  re- 
covery vt  the  possession  of  the  premises 
sued  for  in  this  action,  and  that  the  filing 
of  said  first  amended  petition  did  not  arrest 
tlie  nmning  of  the  lO-year  statute  of  limita- 
tions." 

These  state  snffldently,  in  a  goneral  way, 
the  theory  upon  which  the  case  was  tiled. 

Stuart  L.  Clark,  Arthur  T.  Brewster,  and 
Sam  M,  Brewster,  all  of  Poplar  Bluff,  for  ap- 
pellant Robert  L.  McLaran,  of  St  Louis, 
J.  B.  Daniel,  of  Centerrllle,  and  George  E. 
Smith,  of  St  Louis,  for  respondents. 

BROWN,  C.  (after  stating  the  facts  as 
above).  I.  Tbe  plaintiffs  say  that  the  ad- 
ministrator's deed  under  which  the  defend- 
ant claims  Is  void,  because  tbe  order  of  sale 
by  the  Reynolds  county  probate  court  was 
made  without  giving  the  notice  which  the 
statute  requires,  and  was  therefore  void,  so 
that  tbe  deed  made  by  Its  autiiorlty  convey- 
ed nothing.  They  do  not  deny  that  the  or-, 
ders  and  Judgments  of  the  probate  court  are 
entiUed  to  the  same  presumptions  of  truth  In 
their  statemente  that  are  accorded  to  the 
Judgments  of  the  circuit  court  in  exercising 
a  similar  Jurisdiction.  They  contended,  bow- 
ever,  that  the  courts  must  bear  before  they 
Judge,  and  that  all  valid  Judicial  action  In- 
volves the  opportunity  to  be  heard.  When 
the  Jurisdiction  of  the  court  Is  invoked,  as 
was  done  by  the  administrator  of  Vandyke 
by  filing  his  petition  for  the  sale  of  the  land 
for  tbe  payment  of  the  debts  of  his  Intestate, 
it  remains  to  acquire  Jurisdiction  of  tbe  per- 
sons of  all  having  an  adverse  interest  to  be 
affected,  which  may  be  done  by  their  volun- 
tary appearance,  or  by  the  service  of  notice 
of  the  proceeding.  Without  such  appearance 
or  notice  the  vital  requisite  of  all  Judicial 
action  Is  wanting.  In  all  cases  where  the 
parties  to  a  legal  controversy  do  not  appear, 
the  first  question  for  the  court  to  determine 
is  whether  they  have  been  given  the  opi>or- 
tunlty  to  appear  by  having  received  such  no- 
tice as  the  law  deems  sufficient  It  would  be 
absurd  to  say  that  one  whose  rights  are  to 
be  Judicially  concluded  has  the  constitutional 
right  to  a  h^trlng,  and  then  condemn  him 
by  a  Judicial  finding,  made  In  bis  absence  and 
without  notice,  that  he  has  had  the  opportuni- 
ty to  be  beard.  It  is  to  guard  against  such 
abBurdltiea*  that  the  law  has  prescribed  oer* 


tain  procedure  by  which  the  acte  of  public  of- 
ficers, each  acting  In  bis  own  sphere,  are  writ- 
ten down  and  faitfatoUy  preserved,  so  as  to 
show'  the  truth  when  human  m^ory,  en- 
tangled, as  it  is  sore  to  b^  with  human  in- 
terests, shall  have  become  a  snare  for  the 
feet  of  the  unwary.  When  a  party  proceed- 
ed against  does  not  voluntarily  appear,  and 
he  Is  within  the  Jurisdiction,  formal  process 
is  issued  under  the  smI  of  the  court  if  it  be 
of  record,  and  the  formal  return  of  the  sworn 
and  bonded  officer  to  whom  it  is  intrusted  tor 
Bwvlce  must  be  indorsed  on  it,  sU  of  which 
Is  Incorporated  in  the  Judgment  roll  and 
made  a  part  of  the  permanent  record  of  the 
court  If  he  is  -without  the  Jnrlsdlctiim,  so 
that  he  cannot  be  personally  notified  by  Its 
officers,  and  his  property  becomes  tbe  target 
at  the  law,  that  nmatitntioDftl  blessing  call- 
ed "due  process  of  law"  seems  to  icQUire,  as 
a  prerequisito  to  Ite  taking  or  cimdannation, 
tbat  oonstmcUve  notice  be  snbstltnted  for 
the  actual  notice  required,  wbw  practicable. 
This  is  nsually  served  by  publlcatifm,  as  in 
the  case  we  are  now  considering.  Ite  process 
ia  a  formal  order  of  the  court  placed  upon 
Ita  record  as  solemnly  and  permanently  as  Is 
the  final  Judgment  and  evidence  of  the  serv- 
ice of  this,  like  the  return  of  the  ofilcer  on 
his  personal  process,  is  Incorporated  in  the 
Judgment  roll. 

In  this  case  the  court  became  vested  with 
Jurisdiction  over  the  subject  of  the  proceed- 
ing by  the  filing  of  the  administrator's  pe- 
tition asking  for  the  sale  of  the  two  tracte 
of  land  separately  described  In  It  and  that 
the  stetutory  notice  by  publication  be  given. 
This  order  must  provide  that  all  persons  In- 
terested in  the  estete  be  notified  of  the  filing 
of  the  petition,  and  that  unless  the  contrary 
be  shown  on  the  first  day  of  the  next  term  of 
the  court,  an  order  will  be  made  for  the  sale 
of  the  whole,  or  so  much  of  the  real  estate 
as  will  pay  the  debte  of  the  deceased.  This 
order,  as  we  have  already  said,  constitutes, 
in  fact  the  process  of  the  court  which  was 
required  to  be  served  by  publication  in  a 
newspaper.  While  It  described  correctly  one 
of  the  tracts  of  land  which  the  administra- 
tor had  Induded  in  his  petition,  It  did  not 
describe  the  tract  which  Is  the  subject  of 
this  controversy.  Whether  this  omission 
alone  would  have  been  fatal  to  the  proceed- 
ing is  unnecessary,  in  view  of  the  subsequent 
proceedings,  to  decide. 

The  notice  was  published  with  the  addi- 
tion of  the  description  of  the  tract  of  land  in- 
volved in  this  suit  The  statute  required 
(R.  S.  1889,  S  147}  it  to  "be  published  for 
four  weeks  in  some  newspaper  in  the  coun- 
ty in  which  the  proceedings  are  had,  or  by 
ten  handbills,  to  be  put  up  at  ten  public  plac- 
es In  said  county  at  least  twenty  days  before 
the  term  of  tbe  court  at  which  any  such  or- 
der will  be  made,  in  the  discretion  of  the 
court"  The  court  exercised  ite  discretion 
by  directing  the  publication  to  be  made  in  a 
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newspaper.  Tbe  statute  fnrtber  provided 
that  "upon  proof  of  publication  •  •  •  as 
provided  In  the  next  preceding  section,  tbe 
court  shall  hear  tbe  testimony,  and  may 
*  *  *  make  an  order  for  the  sale  of  snch 
real  estate,  or  any  part  thereof  in  this  state, 
at  public  or  private  sale."  It  wlU  be  observ- 
ed that  the  court  Is  required  to  lec^ve  proof 
of  publication.  Being  a  court  of  record  it 
may  and  should  make  a  record  of  this  proot 
and  it  did  make  sncta  record  in  this  case  In 
two  ways :  (1)  The  Judge  over  his  own  hand 
filed,  wltti  ttie  papers  constituting  fbe  Judg- 
ment roll,  the  Signed  statement  of  tbe  pnb- 
liaher  of  tbe  paper  fliat  he  bad  published  It 
in  bis  newspaper  ftnr  four  succesalve  we^ 
as  foUows:  "April  20tb,  1888,  toL  U,  Na  36; 
April  27tb.  1888,  VOL  11,  No.  87;  May  4tb, 
1888,  ToL  11,  No.  88;  May  Utb,  1888,  vol. 
11,  Na  89."  To  this  proof  was  added  tbe 
statement,  In  the  form  of  an  unsigned  Jurat, 
that  it  bad  been  sworn  to  by  tbe  publisher 
who  dgned  it,  and  attached  to  It  was  a  copy 
of  tbe  order,  with  tbe  description  of  tbe  land 
In  controversy  added,  as  published.  Thla 
was  filed  on  May  15tb.  The  first  day  of  the 
term  was  May  14th,  and  the  order  of  sale 
was  made  oo  the  following  day,  on  which  the 
proof  of  publication  was  filed.  It  recited  that 
the  order  of  publication  had  been  published 
for  more  than  four  weeks  prior  to  the  first 
day  of  the  term.  It  will  be  seen,  by  inspec- 
tloD,  that  the  first  Insertion  as  stated  in  tbe 
proof  was  on  February  20tb,  only  24  days 
prevloas  to  tbe  first  day  of  the  term,  and 
only  25  days  previous  to  tbe  actual  making 
of  the  order  of  sale. 

[1]  That  the  period  of  four  weeks  that  the 
statute  required  this  notice  to  be  published 
was  a  full  period  of  28  days  Is  not  only  evi- 
dent from  tbe  words  themselves  by  the  appli- 
cation of  their  ordinary  and  usual  meaning 
In  such  a  connection,  but  has  been  perma- 
nently settled  by  the  adjudications  of  this 
court.  Young  v.  Downey,  145  Mo.  250,  254, 
269,  46  S.  W.  1086,  68  Am.  St.  Rep.  668;  Id., 
150  Mo.  317,  51  S.  W.  TOl;  bobbins  v.  Boul- 
ware,  190  Mo.  83,  88  S.  W.  874,  109  Am.  St 
Rep.  746. 

[2]  That  the  notice  Is  an  Indispensable  pre- 
requisite to  the  jurisdiction  of  the  court  to 
make  the  order  of  sale  la  equally  well  set- 
tled In  the  same  cases.  The  Young  Case  is 
not  distinguishable  In  any  particular  from 
tbe  one  we  are  considering.  In  that  case  the 
order  of  sale  recited  that  the  notice  had  been 
published  according  to  law.  Tbe  proof  of  put>- 
llcation  shows  that  there  bad  been  Inser- 
tions of  the  notice  In  a  weekly  newspapw 
published  in  the  county,  that  Is  to  say,  on 
September  8th.  IStb,  22d,  and  29tb.  Tbe 
first  day  of  tbe  next  term  was  October  2d. 
so  that  the  same  numba  of  days  and  Uie 
same  number  of  weekly  ptibltcattons  inter- 
vened in  that  case  as  in  this,  yet  the  court 
decided  that  on  account  of  tbe  detective  pub- 
lication in  that  respect  the  order  ot  sale  and 


deed  made  In  pursuance  of  It  were  void.  On 
the  second  appeal,  reported  in  the  160  Mis- 
souri, the  attention  of  tbe  court  was  called  to 
the  fact  that  it  had  decided  differently  In 
Omzen  v.  Stevens,  123  Mo.  837,  27  El  W. 
567.  46  Am.  St  Hep.  549,  and,  after  a  fnU 
review  of  many  cases  both  in  this  and  oQi^ 
states,  it  expressly  overruled  that  casa 

[3]  As  we  have  already  said,  the  same 
presumption  prevails  in  favor  of  Qie  action 
of  tbe  probate  court  In  this  reepect  that 
would  apply  In  case  of  similar  action  by  a 
court  of  general  jurisdiction. 

[4]  This  same  question  has  been  frequent- 
ly before  this  court  involving  tbe  validity  of 
Judgments  rendered  In  the  exerdse  of  tbe 
general  Jurisdiction  of  the  circuit  courts,  and 
It  has  been  constantly  held  that,  although  In 
such  cases  the  Judgment  recites  a  valid  no- 
tic^  this  recital  only  refers  to  the  facts  ap- 
pearing in  tbe  judgment  roll  when  sucii  facts 
are  so  preserved,  and  constitutes  simply  a  le- 
gal conclusion  drawn  from  tbem,  so  that  U 
tbe  fact  does  not  sustain  the  conclusion  tbe 
Judgment  rendered  upon  such  notice  is  void. 
Cloud  V.  Pierce  City,  86  Mo.  357, 369;  Feurt  v. 
Caster,  174  Mo.  289,  303,  73  S.  W.  676;  Stark 
T.  Kircbgraber.  186  Mo.  633,  646.  85  S.  W. 
868,  105  Am.  St  Rep.  629;  HoweU  v.  Sher- 
wood, 213  Mo.  565,  567.  112  S.  W.  DO;  Id^ 
242  Mo.  613,  630,  147  8.  W.  810. 

[S]  In  tbe  case  thrst  dted,  quoting  from 
Freeman  on  Judgments,  tbe  court  said:  "But 
no  presumptions  in  support  of  the  Judgment 
are  to  be  allowed  in  opposition  to  any  state- 
ment contained  in  the  record.  If  an  act  be 
stated  in  tbe  roll  as  having  been  done  in  a 
ES>eclfied  manner,  no  presumptlou  arises  that 
at  some  future  time  the  act  was  done  in  a 
m6K  e£6/Aeat  manner.  •  *  •  Generally 
the  recital  of  Jurisdiction  or  of  service  of 
process  contained  in  tbe  Judgment  wlU  be 
oonstmed  In  connection  with  tbe  whole  rec- 
ord, and  will  be  deemed  to  refer  to  tbe  kind 
of  service  shown  by  the  other  parts  of  the 
record.  *  *  *  It  an  attempt  at  notice 
appears  In  the  record,  tbe  finding,  If  a  gen- 
eral one,  refers  to  and  Is  limited  by  sudi 
attempted  notice."  At  pages  368,  369  ot  86 
Mo.  It  has  constantly  adhered  to  tbe  same 
doctrine  up  to  the  present  time.  Tbe  fact 
that  the  Judge  before  whom  tbe  law  requires 
the  proof  to  be  tak«i  did  not  sign  tbe  blank 
Jurat  appended  to  It  makes  no  difleroice 
The  statute  does  not  require  tlw  oath  to  be 
preserved  In  that  ws^.  Placing  its  substance 
in  ttie  Judgment  roll  with  a  formal  filing 
was  the  act  ot  tbe  Judge  in  bis  Judicial  ca- 
pacity. In  this  case  it  was  expressly  Ideo- 
tifled  in  the  boc^  of  tlie  order  of  sals,  which 
recited  the  publication  of  the  notice  In  tbat 
particular  newspaper.  It  toQows  Oiat  the 
order  of  sale  and  the  deed  made  thereondv 
are  void. 

[1, 7]  n.  Tbe  (mly  remaining  qnestlim  Is 
whether  this  suit  is  barred  by  Umltatkm.  or 
to  be  more  spedflc,  whether  the  tHle  has  been 
divested  from  tbe  hetrs  of  Tandyke  hr  Qie 
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adrerse  possesaloii  of  tlie  defendant  and , 
those  throng  whom  be  clalmB.  Tbe  only 
eTldoice  In  the  record  of  the  date  of  the  ac- 
tual ouster  of  the  plalntUCa  Is  that  It  occur- 
red within  10  days  after  the  26th  day  of  No- 
vember, 1896.  The  burden  b^ng  nimn  the 
defendant  to  prove  the  foil  period  of  his  ad- 
verse possession.  It  will  not  be  deemed  to 
have  begun  until  December  6,  1896.  This 
suit  was  not  instituted  untn  October  190T, 
so  that  tbe  full  period  of  10  years  had  elaps- 
ed, and  the  entry  fjit  plalntlCb  would  be  bar- 
red, unless  tbe  running  of  the  statute  had 
been  arrested  before  that  tlm&  The  plaln- 
tttb  claim  that  It  was  arrested  by  the  Insti- 
tution of  a  suit  on  August  4, 190S,  In  which 
three  of  these  plaintiffs  were  plalntUb,  and 
this  def^dant,  tbe  remaining  heirs  of  Van- 
dyke*  and  others,  were  defendants.  This  suit 
was  continued  by  tbe  filing  of  an  amended 
petition  on  November  26,  1906,  stlU  within 
10  years  from  the  date  of  the  ouster  proven, 
so  that  we  will  dlsr^ard  the  original  peti- 
tion and  consldw  the  averments  and  arrange- 
ment of  parties  in  the  amended  iietltlon  alone. 
We  will  also,  for  convenience  and  stmpUdty 
of  statttofflit,  keep  In  mind  that  the  question 
of  adverse  possession  not  only  Involves  the 
right  to  malntaiu  a  suit,  but  is  a  question 
of  title;  for  it  Is  settled  ttiat  when  contin- 
ued for  the  requisite  time,  it  transfers  tbe 
tlOe  ttom  Uie  owner  to  the  occupant  as  ef- 
fectually as  would  a  deed,  so  that  thereaft- 
er be  stands  as  well  with  respect  to  such  title 
when  out  of  possesion  as  If  his  occupancy 
were  continued.  Pulkerson  v.  Mitchell,  82 
Mo.  18;  Nelson  v.  Brodbacfc.  44  Mo.  696,  100 
Am.  Dec  828;  Rldgeway  v.  Holllday,  69  Mo. 
444,  468;  Barry  v.  Otto,  66  Mo.  177, 179;  Hi- 
lar V.  Cox,  210  Mo.  696,  703,  109  S.  W.  679; 
Blddle  V.  Mellon,  18  Mo.  336,  341. 

[I]  It  may  also  be  helpful  to  remember 
that  there  la,  In  this  state,  but  one  form  of 
action  for  tbe  enforcement  or  protection  of 
private  rights  or  the  retfrew  or  prewntion  of 
private  wrong. 

[•]  To  Institute  an  action  for  any  of  the 
four  purposes  enumerated,  all  persons  hav- 
ing an  Interest  in  the  subject  of  the  action, 
and  In  obtaining  tbe  relief  desired,  may  be 
Joined  In  a  petition  as  plaintiffs,  against  all, 
or  as  many  of  the  persons  liable  as  they  may 
think  proper. 

[19, 11]  If  there  is  any  defect  of  parties  so 
made^  or  If  several  causes  of  action  have 
been  Improperly  united,  and  tbe  mattw  ap* 
pean  upon  tiie  face  of  the  petitloD.  any  de- 
feoBBnt  may  demur;  and  If  it  does  not  so 
appear,  he  may  make  the  objection  by  an- 
swer ;  and  if  he  does  not  make  it,  either  by 
demurrer  or  answer,  be  will  be  deemed  to 
have  waived  it 

[18]  If  tbe  action  should  happen  to  be  "for 
the  recovery  of  possession  of  premises"  (B. 
&  1009^  i  2382),  in  which  two  or  more  plaln- 
tUb  sludl  be  joined,  any  one  or  more  may 
recover  any  interest  hs  or  they  may  be  en- 


titled to  In  the  same  manner  as  If  they  had 
brought  separate  actions,  ev^  though  others 
fall  to  prove  any  Interest  (Id.,  I  2391).  And 
where  tbe  land  sued  for  Is  held  In  separate 
possessions  by  different  defendants,  the  plain- 
tiff may  be  compelled  by  motion  to  elect 
against  which  he  will  proceed  (Eeene  v. 
Barnes,  29  Ma  877) ;  and  wha«  it  la  not  so 
taken  advantage  of,  judgment  may  be  ren- 
dered against  each  for  his  possession  (Sut- 
ton V.  Cassel^Ki.  77  Mo.  397). 

[13,14]  Applying  these  principles,  we  do 
not  hesitate  to  hold  that  the  suit  instituted 
August  4,  1906,  Involved,  among  others,  the 
very  matter  at  issue  in  this.  The  petition 
may  have  been  inartlfldally  constructed.  It 
no  doubt  commingled  In  the  same  count,  con- 
trary to  the  rules  of  good  pleading,  causes  of 
action  formerly  cognizable  both  at  law  and 
in  equity.  It  stated,  however,  in  terms  not 
to  be  mistaken  tlmt .  the  plaintiffs  were  the 
owners  of  the  particular  tract  of  land  in- 
volved In  this  salt,  that  they  were  entitted 
to  the  possesBton  of  it,  and  that  tiie  defend- 
ants wrongfnlly  entered  into  tlte  possession 
of  tbe  same  lands  and  ousted  the  plalntifTs, 
and  contlttned  to  bold  the  same.  The  state- 
ment tliat  they  had  no  adequate  rwedy  at 
law  In  no  wise  weakened  the  force  or  ^ect 
of  this  statement  of  foots  under  our  system 
of  ideadlng;  nor  did  the  anxiety  th^  ex- 
pressed to  have  the  administrator's  deed  re- 
moved as  a  cloud  up(m  their  title.  OAere 
may  have  been  Inconslstrat  statements  in  the 
petition.  If  so  it  was  a  matter  to  be  settied 
in  due  coarse  by  the  court  In  which  the  cause 
was  pending.  We  are  not  now  trying  a  de- 
murrer to  that  petition,  bnt  we  are  determlu- 
li^  wbetbei'  its  presentation  was  the  com- 
mencement of  an  action  involving  tlie  same 
question  now  presented  to  us,  which  la  the 
ownership  and  right  to  the  possession  of  the 
land  Involved  In  this  suit  We  hold  unhesi- 
tatingly that  It  was.  It  foUows  that  the 
plaintiffs  might  suffer  a  voluntary  nonsuit, 
as  they  did  without  prejudice  from  tlie  opera- 
tion of  the  statute  of  llmitatitnu,  provided 
they  should  begin  a  new  action  witiiln  one 
year  after  tbe  nonsuit  suffered.  It  Is  not  nec- 
essary that  the  new  anlt  should  be  in  tiie 
same  form,  or  aloi«  the  lines  of  the  same 
theories,  as  the  old  one.  It  is  only  necessary 
that  It  should  involve  an  Identical  tdaSaa 
against  which  the  old  salt  would  have  stop- 
ped the  running  of  the  statute  had  It  been 
prosecuted  successfully  to  final  judgment 
As  ejectmoit  by  the  same  partiea,  or  some 
of  them,  agaliut  one  of  the  aame  defaadants 
for  a  part  of  the  same  land,  accurate  an- 
swers this  description^  It  follows  that  the 
judgment  of  tbe  circuit  court  was  xisht,  and 
it  is  afilrmed. 

PER  CURIAM :  Tbe  foregoing  opinion  by 
BROWN,  C  Is  adopted  as  the  oi^nion  of  the 
court  AU  concur,  ttscept  BOND,  J.,  not  At- 
ting. 
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8TATB  T.  OALUTON. 

(SpringfleM  Gonrt  of  Appeals.  MteonrL  Dec 
11.  1813.) 

1.  InrozzcATziTo  Liqitobs  fl  236*)— PBosnnr- 

TION  —  SUFFICIENOT  Or  EviDSHOB  — LOOAI. 

Option  Law. 

EvideBce  in  a  prosecution  for  keeping  for 
another  intoxicating  ligaors,  in  violation  of 
local  option  law  (Rev.  St  I  7227),  Aeld 

to  Bostain  a  conviction. 
[Ed.  Note— For  other  caaeL  Ke  Intoxicating 
Cent.  Dls.  H  800-^;  Dee.  Dig.  | 

2.  IcrcoxiCATiNQ  LiQTTOBs  <S  224*)— Obiminai; 

FbOSECUTXOH  —  BUBDBN   OF  PBOOP  — LOCAL 

Option  Law. 

Under  Rev.  St.  1909,  {$  7227,  7228,  prohib- 
iting the  keeping  of  intoxicating  liquors  for  an- 
other in  any  conntr  which  has  adopted  the  lo- 
cal option  law,  except  when  kept  for  one's  own 
or  family  use,  every  keeping  consciously  for 
another  of  intoxicating  liquors  in  such  a  county 
is  prima  fade  unlawful,  and  when  the  keeping 
is  admitted  places  the  burden  of  explanation 
upon  the  accused. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  276-281;  Dec  DlgTl 

3.  Criuxnai.  Law  ({  1165*)— HABiitKss  Bb- 
BOB— Ebbob  in  Defendant's  Favob. 

In  a  prosecution  for  violating  tibe  local 
option  law  keeping  intoxicating  liquors  for 
another,  an  instruction  that  the  Jury,  to  con- 
vict, must  find  that  defendant  kept  the  liquor 
to  prevent  disclosare  of  the  fact  that  another 
was  transporting  it,  being  more  favorable  to 
defendant  than  the  law  demanded,  did  not  af- 
ford error  of  wtiich  she  could  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3085,  3086.  3088,  3089; 
Dec.  Dig.  i  liee.*] 

4.  Cbiminal  Law  (g  756%*)- Instbtjctionb— 
CoMUENT  ON  Evidence. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  an  instraction  that  the  jury,  to  con- 
vict, must  find  that  defendant  kept  the  whisky 
to  protect  another  was  not  violative  of  Rev.  St 
190U,  S  5244.  providing  that  the  court  shaU  not 
comment  upon  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1781-176S;  Dec.  Dig.  { 
765%.*] 

Appeal  from  CfrCDlt  Conrt;  Dent  Coontr; 
li.  B.  Woodsid^  Judge. 
Carrie  OalUton  was  convldsd  of  vlolattng 

tbe  local  option  law,  and  appeals.  Affirmed. 

Wm.  P.  Elmer  and  J.  D.  Qustin,  both  of 
Salem,  for  appellant  Lawrence  T.  McGee, 
Pros.  Atty.,  and  Eugene  W.  Bennett,  both  of 
Salem,  for  the  State. 

FARRINGTON,  J.  This  appeal  grows  out 
of  a  charge  by  iDformatlon,  founded  upon  sec- 
Hons  7227.  7228,  and  7229,  R.  S.  1909,  that 
Carrie  GalUton  on  March  24,  1913,  in  Dent 
county,  while  the  local  option  law  was  in 
effect  therein,  "did  then  aod  there  unlawfully 
and  willfully  keep  and  store  for,  and  did 
then  and  there  deliver  to  and  for,  another 
person,  to  wit,  Lee  Spragae,  certain  Intoxi- 
cating liquors,  to  wit,  one  pint  of  whisky," 
etc.  Ut)OD  the  trial  the  jury  returned  a 
verdict  of  guilty  of  keeping  intoxicating 


llquon  for  Lee  Spragae  and  asseeaed  dtfend- 
ant'B  pnolshmoit  at  a  fine  of  fSOO. 

A  sunmiary  of  the  evidence:  It  «u  agreed 
by  opposing  counsel  that  the  local  opttos  law 
pertaining  to  intoxlcatliig  liquors  was  aidopt- 
ed  io  Dmt  county  on  September  6, 1906^  and 
has  ever  since  been  In  force  therein. 

[1]  Two  witnesses  tesUfled  for  the  state. 
One,  the  sheriff  of  Dent  coanty,  testified  that 
he  knew  the  defmdant  and  Lee  Spragne; 
that  defendant  resided  at  Cuba,  In  Crawford 
caant7i  and  worked  for  a  man  named  Hogle, 
who  was  engaged  in  the  wholesale  llqnor 
business;  that  he  saw  defendant  on  March  24, 
1913,  at  Salem,  In  Dent  county,  alight  from 
the  train  which  came  from  Cuba,  and  that 
she  went  from  the  deiwt  toward  town,  al<Hicw 
carrying  the  grip  whldi  she  held  in  hex  band 
when  she  alighted;  that  he  did  not  see  Les 
Spragae  get  off  the  train  bat  beard  blm 
crying  the  name  of  some  hotel  while  passen- 
gers alighted;  that  ^rhai  defendant  liad  pro- 
ceeded bnt  a  short  distance  ^ragaa  overtook 
her  and  relieved  her  of  the  grip,  walkii« 
vrlth  her;  that  be  (the  witnenO  followed,  and 
when  they  were  three  or  four  blocks  from  the 
depot.be  came  op  to  than  and  asked  tbem 
where  they  were  going  to  pnt  up,  and  sh^ 
replied,  "I  am  going  to  my  aunt's."  Quoting: 
"And  so  I  said,  'Whose  grip  Is  tbhr  and 
she  said,  'It  is  mine.'  I  said.  Thai  jon  are 
going  to  yoar  annt'sf  and  die  said,  'Tea.* 
I  said,  *I  want  to  go  down  ^ere  there  la  a 
light;  I  want  to  see  what  yon  have  In  boe.' 
I  said,  'Wliat  have  yon  got  In  bwe?  and  alie 
said,  'I  have  got  my  things  in  tbere.*  And 
when  we  got  down  to  wh^  I  could  see  she 
objected  to  me  going  into  It;  and  I  a^ed 
Spragae  if  he  had  any  claim  on  that,  before 
I  opened  It  and  he  said,  'Yes,  111  be  honest 
about  that;  that  is  mine;  it  ain't  hers.*  I 
said,  'Well,  I'll  see  what  la  in  it;'  and  I 
opened  It  and  there  was  ten  pints  of  whisky 
In  It  Q.  Before  yon  opened  It  did  she  forbid 
you  opming  it?  A.  Tee,  sir;  she  said  she 
would  have  me  arrested  if  I  opened  it,  and 
she  grabbed  hold  of  it"  The  grip,  containing 
eight  pints  of  whisky,  was  produced  In  court, 
and  this  witness  said  It  was  in  the  same  con- 
dition as  when  he  first  opened  tt  except  that 
he  had  given  Sprague  one  i^t  of  whisky 
that  night  and  that  a  few  days  later  Sprague 
had  returned  begging  for  another  bottle,  and 
it  had  been  given  to  him.  The  other  witness 
for  the  state,  evidently  a  deputy  sheriff,  testi- 
fied that  he  arrested  the  defendant  on  March 
25, 1913,  for  the  offraise  In  question,  and  thatr 
upon  being  asked  by  him  what  she  was  doing 
with  the  whisky,  she  replied,  "We  brought  It 
for  two  other  men."  The  court  refused  to 
give  a  pereD:4>tory  instruction  for  tbe  d^ood- 
ant 

The  accused  Introduced  two  witnesses  be- 
sides herself.-  The  engineer  on  the  train 
in  which  defendant  and  Sprague  traveled 
from  Cuba  to  Salem  testified  that  be  saw 
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Spragne  board  the  train  at  Gaba  carrylsg  the 
grip  offered  In  erldoiioe  1^  the  state,  ioioth- 
er  witnees,  who  was  a  passenger  on  the  train, 
gave  teetlmony  to  the  same  effect;  also  that 
he  had  eaten  a  Inndi  at  what  be  called 
"Bogie's  Bestanranr*  before  leaving  Cuba, 
and  that  Spragne  was  there;  that,  as  the 
train  was  nearlog  Salem,  Spragne  asked  him 
to  take  the  gr^  referred  to  and  place  It  on 
the  bns,  saying  he  had  to  work  for  the  hotel; 
that  he  (the  wltnesiD  foi^t  about  the  grip, 
having  engaged  In  conversation,  and  ffld  not 
take  it  Defendant  as  a  witness  In  her  own 
bcSialf  testlfled  0iat  Spragne  (whom  she 
called  Fatty)  was  on  the  train  and  brought 
the  grip  to  her  and  asked  her  to  take  it  off 
as  he  had  to  work  for  the  hotel;  that  thl4 
was  the  first  die  knew  of  the  grip;  -tiiat  she 
had  the  grip  something  Ufce  two  mlnntes  and 
did  not  know  what  it  contained;  that 
Spragae  then  toe^  it;  and  that  he  did  not 
teU  her  tt  contained  whisky  until  he  dis- 
coTHSd  that  the  sheriff  was  following,  She 
admitted  she  told  the  sheriff  the  grip  be- 
longed to  her  and  testlfled  that  she  mii^t 
have  toUA  him  that  her  olothes  were  in  the 
grip.  Slie  denied  that  she  worked  for  Hogle, 
stating  that  she  worked  for  herself. .  The 
court  refused  to  direct  a  vndlct  ftnr  the 
defmdant 

At  defendant's  ntpmtt,  the  Jnry  was  In- 
stmeted  that  there  was  no  evidence  of  de- 
foidant'B  gnllt  ot  storing  or  delivering  intoxi- 
cating liquors. 

The  court  instructed  that  under  the  local 
option  law  It  is  nnUwfnl  for  any  perstm  to 
keep  for  another  any  Intoxicating  liquors, 
and  that.  If  the  Jury  believed  from  the  evi- 
dence that  defendant  did  keep  for  one  Lee 
Spragae  me  pint  of  ^Isky,  they  would  find 
lier  goiUy.  Tba  Jury  were  cautioned  In  two 
Instructions  given  at  defoidant's  request  that 
in  order  to  convict  her  of  keeping  they  most 
believe  beyond  ft  reasonable  doubt  that  de- 
fendant bad  and  retained  possession  of  the 
grip  with  the  knowledge  that  it  contained  In- 
toxieatiiv  llqaors  (that  she  knew  it  contained 
intexteating  UqnoxB  while  die  kept  it  for 
Sjoagne);  and  this  point  is  again  embodied 
In  the  state's  second  instruction. 

El]  We  are  called  iu>on  In  this  case  to  de- 
clare whether,  under  section  7227,  B.  S.  190B, 
every  keeping  for  another  of  Intoxicating 
liquors  in  a  county  which  has  adopted  the 
local  option  law  Is  nnlawfnl.  Sections  7227 
and  7228,  R.  S.  190d,  are  as  foUows: 

'*8ec;  7227.  Not  to  be  kept,  stored  or  deUv- 
ered  in  local  option  counties.— No  person 
shall  keep,  store  or  deliver  for  or  to  another 
person,  in  any  county  that  has  adopted  or 
may  hereafter  adopt  the  local  option  law,  any 
Intoxicating  liquors  *   •   •  whatsoever." 

*'Sec.  7228.  Exception  to  preceding  section. 
—Nothing  in  the  two  next  preceding  sections 
shall  be  construed  to  prohibit  any  person 
from  ordering  llqnor  for  his  own  or  family 
use,  where  such  liquor  Is  sent  direct  to  the 
person  using  same." 


Tbd  letter  of  the  statute  In  question  is 
no  broader  than  the  spirit  which  prompted 
its  enactment  Those  counties  in  the  state 
which  had  adopted  the  local  option  law  as  a 
specific  for  what  was  de^ed  a  pnbUc  111 
found  that,  by  reason  of  subterfuge  and 
cnonlng  evasion,  the  remedy  was  Inadequate. 
Volumes  of  tiie  appellate  court  reporte  con- 
tained the  proof.  Curative  legislation  was 
required.  The  General  Assembly  has  sought 
to  answer  the  demand  and.  It  may  be  assum- 
ed, will  in  the  future  make  such  enactments 
as  win  under  the  Constitution  protect  legal 
rights  and  yet  provide  the  means  with  which 
to  combat  the  schemes  of  the  reeouroefnl 
bootlegger.  No  harddi^  Is  llkdy  to  result 
TtM  s|ato  of  Missouri,  in  Its  wisdom,  has 
chosen  to  localise  the  question  of  the  traffic 
In  Intoxicating  liquonL  The  will  of  the 
majority  of  the  votera  in  each  county  is  the 
sniweme  law  on  this  qnestlDn,  and,  if  the 
burden  seems  to  bear  too  hard,  it  may  readi- 
ly be  thrown  oft  Unttl  that  is  done  it  is 
to  be  assumed  that  evwy  county  which  has 
duly  adopted  the  local  option  law  stajids 
fbr  the  abolition  of  the  liquor  traffic,  as  well 
as  the  keying,  storing,  etc.,  by  one  person 
for  another,  within  Ite  confines.  The  meth- 
ods of  obtaining  Uquor  In  local  option  conn- 
ties  have  accordingly  been  restricted  until 
it  seems  that  almost  the  last  word  has  been 
said.  As  a  part  of  this  general  plan,  sec- 
tion 7227,  B.  S.  1909,  was  enacted  by  the 
General  Assembly  In  1907.  It  Is  plain  and 
unambiguous  and  means  Just  what  it  says. 
Our  court  has  already  held  (State  v.  Hc- 
Murti«y,  161  Mo.  App.  loc.  dt  411, 143  S.  W. 
621)  that  the  "keeping"  for  another  need  not 
be  such  as  Is  connected  with  an  Illegal  sale  in 
order  to  constitute  a  violation  of  the  law. 
After  a  careful  examination  of  the  stetnte 
and  the  authorities  dted  in  appellant's  brief, 
we  declare  the  law  to  be  that  under  the  stat- 
ute  every  keeping,  consciously,  for  another 
of  intoxicating  liquors  in  a  county  which  has 
adopted  the  local  option  law  Is  prima  fode 
unlawful.  Tbls  pnte  the  burden  of  explana- 
tion upon  the  party  who  is  l>e^  able  to  ex- 
plain and  follows  titke  rule  of  statutory  om- 
struction  which  requires  the  defendant  to 
bring  himself  within  the  exception.  This 
principle  finds  analogy  in  the  decisions  hold- 
ing that  under  an  indictment  for  the  sale 
of  Intoxicating  Uquora  without  a  license^  if 
deftt&dant  reliee  on  such  a  license  as  a  de- 
fense, he  must  produce  or  prove  such  license, 
as  a  matter  peculiarly  within  his  knowledge 
(State  T.  Edwards,  60  Ma  490);  or  the  deci- 
sions under  the  statute  f  ortddding  wine  grow- 
ers to  dispose  of  wine  to  a  minor  without  the 
consult  of  his  parent,  master,  or  guardian, 
where  the  stete  makes  a  prima  fade  case  by 
proving  a  sale  to  a  minor,  wbldt  can  only  be 
overcome  by  defendant  showing  the  consent 
of  the  parent  etc.  (Stete  v.  Gary,  124  Mo. 
App.  176,  101  S.  W.  614);  or  the  decisions 
that  a  sale  of  intoxicating  liquors  tqr  a  dnw 
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£^t  on  prescription  Is  a  matter  of  defoue, 
and  tbat  he  mast  prodnce  a  prescription 
whlcb  conforma  to  the  law  and  show,  under 
section  B.  S.  1900,  that  only  one  pre- 
scription for  intoxicating  Ilqnor  was  allowed 
to  the  same  person  at  the  same  time  (State 
V.  Wills,  164  Mo.  App.  605,  136  8.  W.  26); 
or  the  late  decision  of  State  v.  Price,  229  Mo. 
loe.  dt  682,  120  a  W.  650,  hoUUnff  that  it  is 
not  necessary  for  the  information  to  negative 
the  exceptions  found  in  section  722S,  S.  8. 
1909,  those  exceptions  being  matters  entirely 
of  defoiBe  to  be  bron^t  forward  1^  the  ac- 
cnsQ^ 

The  defendant  In  this  case,  as  a  witness 
In  her  own  behalf,  admitted  that  she  kept 
the  grip  containing  Intoxicating  Uatuns  tor 
Lee  Sprague^  Bat  appellant  contoids  tbat 
to  afBrm  this  jndgm^t  Is  to  stamp  as  crim- 
inal an  act  of  conrtesy.  Not  only  in  defend- 
ant's instructions  but  In  tiiose  glTen  for  the 
state  as  well,  the  jury,  as  a  condition  preced- 
ent to  coDvictlon,  were  required  to  find  from 
the  evldeDce  and  belleTe  beyond  a  reasonable 
doubt  that  defendant  had  and  retained  pos- 
session of  the  grip  with  the  knowledge  that  It 
contained  Intoxicating  Uquors.  TMa  proper- 
ly left  the  burden  of  proof  on  the  state  to 
show  that  defendant  consdously  violated  the 
law  against  keeping  for  another.  It  is  a 
familiar  canon  that  laws  must  be  given  a 
reasonable  construction,  and  it  would  be  a 
grossly  unreasonable  construction  of  section 
7227,  B.  S.  1009,  to  hold  that  it  made  un- 
lawful an  act  which  was  entirely  Innocent 
(State  V.  Torphy,  78  Mo.  App.  206),  or  to 
hold  that  it  cast  the  burden  of  showing  an 
Innocent  intent  upon  the  keeper  when  be 
would  be  In  no  better  position  to  prove  an 
innocent  Intent  tban  wonld  Ibe  state  to  prove 
a  guilty  Intent.  In  making  a  prima  fade  case 
of  feeeplnft  tberetore,  tbe  state  Would  nec- 
essarily have  to  rely  upon  the  nirronnding 
drcomstancea  and  upon  tiie  acta^  conduct^ 
and  any  statements  made  1^  the  defendant 
State  V.  Mardn,  230  Ho.  loc.  dt  606.  132 
8.  W.  006.  Looking  at  tbe  record  from  this 
viewpoint,  we  tbink  the  state  established  a 
prima  fade  case;  and  hence  the  verdict 
should  stand  as  against  appdlanf  s  conten- 
tion that  there  was  an  utter  failure  of  proof 
of  a  criminal  act 

[$]  The  state's  Instruction  No.  2  is  criti- 
cised by  appellant  We  think  the  Instruction 
was  advantageous  to  her.  It  required  more 
of  the  state  than  the  law  demanded.  Besides 
the  elements  essential  to  a  conviction,  the 
additional  element  was  introduced  that  the 
Jury  must  find  that  she  did  It  for  the  purpose 
of  preventing  the  fact  being  disclosed  that 
Sprague  had  the  whisky  and  was  bringing 
it  to  Salem.  This,  In  fact  was  a  mere  cir- 
cumstance tending  to  show  a  guilty  intent 
Appellant  cannot  complain  of  an  error  com- 
mitted in  her  favor.   State  v.  Bark,  234  Mo. 


lo&  dt  670,  187  S.  W.  060;  SUte  t.  HeaOi. 
237  Mo.  2S0,  141  8.  W.  26. 

[4]  It  is  said  by  appellant  that  this  in- 
struction was  a  comment  on  tbe  erldoioft  and 
amounted  to  a  direction  to  convict  tbe  de- 
fendant As  stated  in  the  case  of  State 
Pyscher,  170  Mo.  loc.  dt  168,  168,  77  S.  W. 
886.  841 :  "The  dlstlttcUoo  must  be  kept  in 
view,  between  slngUng  out  a  particolar  fact 
and  a  comment  on  the  evidence  which  ea- 
tablisbea  Ibat  fact  In  the  trial  of  a  caase. 
the  state  or  defendant  may  offer  testltnony 
upon  any  particular  fact,  and  It  is  not  a 
comment  upon  tbe  testimony  to  specially  re- 
fer to  tbat  fact;  but  it  would  be  otherwise  if 
tbe  court  should  undertake  to  refer  spedally 
to  Items  of  evidence,  as  to  its  weight,  etc., 
in  support  of  tbe  f^  itself." 

0310  statute  (section  6244.  B.  8.  1000)  pro- 
Tides  flut  tbe  court  shall  not  anm  np  or 
comment  upon  the  evidence.  Under  this 
statute  it  la  b<dd  tbat  it  Is  not  tbe  inroTinee 
of  the  court  to  select  certain  facts  shown  by 
the  evidence  and  tell  the  Jury  bow  modi 
and  what  vtigbt  Ousr  dull  give  to  ancb 
facta^  or  wbetbw  tbcy  aball  give  mxtSt  evi- 
dence  any  weight  at  all.  State  v.  Smith,  53 
H&  loc  dt  271.  In  State  r.  Homes,  17  Ho. 
locL  dt  882,  07  AnL  Dec.  268,  tbe  court  said : 
"In  tbe  ixutructionB  glvw  to  tbe  Jnry,  It 
would  have  been  more  In  accordance  with  the 
law  for  the  court  to  have  defined  the  offense, 
to  have  told  the  Jury  what  constituted 
larceny.  Instead  of  saying,  if  tbegr  believed, 
tbe  defttidant  did  steal,"  etc.  Tbe  Instruc- 
tion oonotlained  of  in  tbe  case  at  bar  does  not 
assume  the  ulstoice  of  facts,  nor  single  out 
particular  facts  or  items  of  evidence  and 
comment  thereon,  or  tell  the  Jury  ^etber 
they  are  entitled  to  little  or  great  weight 
This  is  the  test  Kelley's  Orlm.  Law  &  Prac. 
(8d  Ed.)  f  804.  We  think  tbe  Instructloa 
was  properly  bypotbeticaL 

It  appearing  from  tbe  record  that  the  ac- 
cused bad  a  fair  and  Impartial  trial  and  that 
her  theory  of  the  case  was  folly  proscntcd  t^^ 
the  instructions,  and  finding  no  reveralble 
arror,  the  judgment  of  conviction  Is  brattby 
affirmed. 


BOBBBTSON,  P.  J., 
concur. 


and  8TDBOI8,  X, 


HcDONALD  v.  McDONAtJ>. 

(Springfield  Court  of  Appeals.   HissourL  Dee. 
11.  1913.) 

1.  DivoBCE  (S  167*)— Suit  to  Bit  Aann— 
BiOHT  TO  Maintain. 

Rev.  St.  1909,  I  2381,  providing  that  no 
petition  for  review  of  any  jodgmeDt  for  divorce 
shall  be  allowed,  does  not  prohibit  a  suit  to 
set  aside  a  judgment  of  divorce  for  fraud  in  its 
procurement. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  H  633-648;  Dec.  Dig.  {  167.«] 
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2.  DiroBcx  n  167*)— SoiT  TO  Set  A8idb-> 

RiQHT  TO  Maintain. 

Where  a  hoaband.  In  presentin?  to  bis  wife 
a  petition  for  divorce  and  an  instrument  where- 
by she  waived  serrice  of  Bummona  and  agreed 
to  the  flubmiBsion  of  the  case  for.  trial,  led  her 
to  believe  that  no  action  would  be  taken  by  him 
until  after  ihe  was  notified  and  given  an  op- 
portunity to  be  beard  at  the  trial,  and  be  ob- 
tained a  decree  of  divorce  without  notice  to  her, 
he  was  guilty  of  fraud  in  procuring  the  decree, 
justifying  a  suit  b;  her  to  set  the  decree  aside, 
though  after  receiving  the  petition  and  signing 
the  waiver  she  wrote  him  a  letter  asUog  him 
if  h«  thought  it  was  unreasonable  for  Ser  to 
ask  him  to  return,  mariied  paid,  a  note  of  hers 
which  he  had,  and  concluded,  "If  you  do,  don't 
proceed  with  papers." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent;  Dig.  U  633-548;  Dec.  Dig.  |  167.*] 

8.  OoinuciB  (i  Ul*)— DiTOKOX  (i  167*)— 
Snrrao  Abide  Decbib— Obounds. 

Since  marriage  is  a  matter  of  state  con- 
cern and  not  merely  a  civil  contract,  any  agree- 
ment for  divocoe  or  any  collateral  baixaiiiing 
I^omotlTe  (tf  it  is  void,  and  a  divorce  wtained 
pursuant  thereto  will  be  set  aside. 

[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8S  615-620;  Dec/Dig.  J  111  Di- 
vorce, Cent.  Dig.  Sf  633-648;  Dec.  Dig.  | 
167.*] 

4.  DivoBca  (1 167*>— SsTTina  Audi  Dbcbbb— 

jQbounds. 

Where  material  facts  cbUmed  by  hnsband 
and  wife  to  exist  were  suppressed,  and  but  for 
the  suppression  by  the  husband  he  could  not 
have  procured  the  wife's  signature  to  an  an- 
swer, waiving  process  and  agreeing  to  submis- 
sion of  the  case  for  trial  on  his  petition,  and 
could  not  have  proceeded  with  his  suit  without 
a  contest,  a  divorce  obtained  by  him  was  proper- 
ly set  aside  at  the  suit  of  the  wife  on  the  ground 
of  collusion  between  the  parties, 

[Ed.  Note. — For  other  casM,  see  Divorce, 
Cent  Dig.  H  S38-648;  DecTDig.  {  1«7.*] 

5.  DiTOBCE  (I  167*)— AonoN  TO  Sn  Asxdb— 
Dbfensbs. 

Where  a  husband  procured  a  divorce  with- 
out oonteet,  only  by  consent  of  his  wife,  such 
consent  being  fraudnlently  obtained,  the  fact 
that  the  wife,  after  learning  of  the  decree,  ex- 
ecuted deeds  describing  herself  as  a  single  wo- 
man, was  no  obstacle  to  setting  aside  the  di- 
vorce on  her  application,  aa  nothing  she  could 
do  could  validate  a  divorce  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H  5S8-648;  Dec.  Dig/I  167.*] 

Appeal  from  <arciiit  Court,  Jasper  Oounty ; 
J.  D.  FerUiiB,  Judge. 

Action  Cora  McDonald  against  B.  F. 
McDonald.  From  a  Judgment  for  plalntifr, 
defmdant  appeals.  Affirmed. 

T.  D.  Steele,  of  Monett,  and  Hugh  Dabbs, 
of  Joplin,  for  appellant  T,  O.  Nelson,  of 
Pittsburg,  Kan.,  and  Slzer  &'  Konp,  of  Mo- 
nett, for  respondent 

ROBEBTSON,  P.  J.  Defendant  obtained 
a  divorce  from  bis  wife,  the  plaintiff  above 
named,  in  the  drcult  court  of  Barry  county 
on  July  15,  1912.  This  action  was  Instituted 
in  the  circuit  court  of  said  county  to  have  the 
decree  In  divorce  annulled  by  reason  of  al- 
leged fraud  in  Its  procurement  A  change  of 
venne  was  taken  to  Jasper  county,  where 
after  a  trial  to  the  court  the  relief  sought  by 
the  idaintifr  was  granted.  The  defendant  bas 


appealed.  Neltber  of  the  parties  to  this  ac- 
tion has  remarried ;  therefore  no  innocent 
third  parties  will  be  affected  by  the  decision 
in  tbis  case. 

[1]  That  section  2381,  R.  S.  1909,  does  not 
prohibit  this  action  has  been  settled  In  the 
case  of  Dorrance  v.  Dorrance,  242  Mo.  625, 
148  S.  W.  84.  where  it  was  held  that  plaln- 
tUTs  false  affidavit,  that  the  defendant  had 
absconded  from  her  usual  place  of  abode  so 
that  the  ordinary  process  of  law  could  not  be 
served  on  her  in  this  state,  was  sufficient 
ground  for  the  setting  aside  of  a  decree  of 
divorce  in  a  suit  of  this  kind. 

[2]  The  boaband  testified  at  the  trial  that 
he  was  44  years  of  age,  and  the  wife  that  she 
was  41  years  of  age,  and  they  had  been  mar- 
ried over  20  years.  Their  domestic  troubles 
originated  apparently  a  long  time  before  the 
attempted  divorce  proceedings.  It  appears 
that  prior  to  the  time  the  divorce  suit  was 
Instituted  considerable  difficulty  had  arisen, 
and  charges  and  counter  charges  of  Infldeltty 
were  passed  between  them. 

The  husband  claimed  to  be  a  resident  of 
Monett  in  Barry  county,  and  the  wife  at  that 
time  was  living  with  their  daughter,  who  was 
about  20  years  of  age,  In  Oklahoma.  Shortly 
before  July  10,  1912,  the  defendant  in  this 
case  notified  his  daughter  by  post  card  that 
he  would  visit  her  and  her  mother  on  that 
date.  He  accordingly  arrived  there  about  9 
o'clock  in  the  morning  of  that  day  and  greet- 
ed hla  daughter  and  his  wife  with  the  affec- 
tion usually  displayed  in  a  family  where  the 
domestic  tranquillity  Is  normal.  Be  was  tak- 
en by  the  daughter  and  her  flanc6  lu  his  au- 
tomobile for  a  ride  about  town,  made  some 
purchases  for  the  household,  and  returned  to 
the  home  of  his  wife  and  daughter,  where  the 
four  had  dinner  and  a  generally  sociable  and 
enjoyable  time;  tiie  defendant  showing  un- 
usual affection  towards  his  wife.  In  the  af- 
ternoon the  daughter  and  her  flancS  absented 
themselves  for  some  time,  and  then  about  4 
o'dock  that  afternoon  the  defendant  present- 
ed to  his  wife  the  proposed  petition  for  dl- 
Torce,  containing  brief,  mild,  and  general 
charges  of  such  Indignities  as  It  was  alleged 
rendered  his  condition  Intolerable.  She  says 
that  he  talked  to  her  at  some  length  about 
tiielr  Inability  to  live  together;  that  he  stated 
he  had  not  concluded  Just  what  he  would  do 
about  a  divorce ;  that  perhaps  he  would  not 
bring  suit  at  all ;  and  that  if  he  did  so  be 
would  notl^  her.  At  the  same  time  he  pre- 
sented to  her  the  following  paper:  "Comes 
now  the  defendant  In  the  above-entitled  cause 
and  hereby  expressly  waives  the  issue  of 
summons  In  said  cause  and  the  service  of  the 
same  by  an  officer,  and  agrees  that  the  same 
may  be  submitted  and  tried  at  this  term  of 
court;  and  for  answer  to  plaintiff's  petition 
herein  defendant  admits  the  marriage  as  set 
forth  In  said  petition,  but  denies  each  and 
every  other  allegation  in  said  petition  con- 
tained." 
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The  wlti  made  some  objectlonB  to  the  aHe* 
Satioiu  contained  In  the  petition,  bat  finally, 
after  It  was  nnderstood  betmra  them  that 
some  minor  changes  should  be  made  In  the 
aUegatioiu  of  the  petition,  the  wife  signed 
the  answer  ahore  qnoted,  receiving  the  assnr^ 
ance  from  him,  she  teBtifle8,-that  be  would 
send  her  a  copy  of  it ;  Qiat  the  circuit  court 
In  Barry  county  would  be  In  session  the  lat- 
ter part  of  that  month ;  and  that  he  would 
notify  her  when  court  was  in  session.  Tba 
wife  states  that  die  did  not  agree  that  she 
would  not  appear  to  defaid  the  suit.  She 
testtfles  that  she  Intended  to  an^ear  In  court 
whea  tile  case  was  tafcen  up,  If  the  husband 
filed  the  papers ;  and,  while  admitting  tiiat 
she  used  eome  of  the  epithets  cbai^ied  against 
her  in  Uie  petltUm,  she  says  she  ta3A  ber  hus- 
band that  she  wanted  to  explain  to  the  court 
the  provocations  and  the  drcumstancea  under 
which  they  were  ntta«d.  The  testimony 
abundantly  shows  tiiat  the  husband  inten* 
lionaUy  left  Uie  Impression  upon  the  mind  of 
his  wife  that  the  case  would  not  be  taken  up 
and  that  no  final  decree  muld  be  entered  la 
the  divorce  case  until  after  she  was  notified 
and  glvoi  an  opportnnlty  to  be  present  and 
have  a  hearing.  After  the  answer  was  signed, 
the  husband  ccmtlnned  his  kind  treatment  of 
his  wife.  He  left  that  night  at  abont  12:3a 
On  the  morning  of  the  11th  the  wife  wrote  to 
her  husband  asking  him  if  he  thought  It  un- 
reasonable for  her  to  ask  him  to  return, 
marked  paid,  a  note  of  hers  which  he  had, 
and  concluded  the  letter  as  follows:  "If  you 
do,  don't  proceed  with  papers." 

Upon  returning  to  Monett,  the  husband  em- 
ployed an  attorney  to  appear  in  court  as  the 
attorney  for  his  wife,  which,  he  testlfiai,  he 
thought  was  necessary  to  give  the  court  JnrU- 
dlctloQ,  paying  him  a  fee  therefor.  On  July 
15, 1912,  the  husband,  with  his  regular  attor- 
ney and  two  character  witnesses,  and  the  atr 
tomey  employed  to  appear  as  attorney  for 
the  wife,  proceeded  to  the  place  of  holding 
circuit  court  In  Barry  county  and  filed  the 
petition  and  the  answer.  The  attorney  em- 
ployed to  appear  as  the  attorney  for  the  wife 
signed  the  answer  as  such  attorney  at  the  re- 
quest of  the  Judge.  The  husband  testified 
and  Introduced  the  two  witnesses  aa  charac- 
ter witnesses,  and  the  decree  complained  of 
was  entered.  Whereupon  he  nialled  to  his 
daughter  a  newspaper  containing  a  report  of 
the  court  proceedings  of  that  day,  in  which 
was  included  an  account  of  the  granting  of 
the  decree  of  divorce.  The  wife  Immediately 
took  steps  toward  obtaining  relief  from  this 
decree,  although  this  suit  was  not  instituted 
until  In  November  following ;  but  she  under- 
takes to  explain  the  reason  for  and  to  excuse 
the  delay. 

There  being  abundant  testimony  in  our 
opinion  to  sustain  the  contention  of  the  wife 
that  she  was  led  to  and  did  believe  that  the 
divorce  papers  presented  to  her  in  Oklahoma 
would  not  be  Sled,  If  at  all,  and  action  taken 
thereon,  without  giving  her  an  opportuni^  to 


be  heard,  it  Is  clear  to  us,  so  far  as  this  case 
may  be  conddered  sdlely  as  a  contest  be- 
between  the  huaband  and  wife,  that  the  de- 
cree cannot  stand.  If  it  were  an  ordlnaxy 
civil  suit,  the  tact  that  the  husband  led  his 
wife  to  believe  that  no  action  would  be  token 
by  him  tmtil  after  she  was  notified  Justified 
her  In  relying  thereon,  and  the  betrayal  of 
thla  confidence,  would  rmder  tiie  judgment 
nugatory  aa  to  Iwr.  Sherer  t.  Akera,  74  Vo. 
App.  217,  225. 

[S]  There  is,  bowerer,  another  question  In- 
volved In  this  case  that  is  of  greater  Impor- 
tance tiian  the  (me  we  have  Just  been  di»- 
cussfng  and  one  of  whidi  the .  litigatinc 
parties  do  not  have  exduslve  control.  By  eec- 
tlon  2871,  B.  S.  1909,  the  philntlff  In  a  di- 
vorce suit  is  required  to  accompany  his  peti- 
tion with  an  affidavit  tiiat  the  complaint  la 
not  made  by  collusion  betwem  the  plalntUF 
and  the  defendant  for  the  mere  purpose  of 
being  separated  from  each  otim.  "Mar- 
riage Is  more  than  a  mere  dvll  cimtract  It 
it  a  matter  of  state  oonc«n;  and,  vben  the 
marital  rdatlon  is  once  created.  It  cannot  be 
dissolved  by  any  agreemoit  of  the  parties. 

*  *  •  The  law  Is  well  settled  that  an 
agreement  having  for  its  object  and  con:ddH<- 
ation  the  granting  of  a  divorce  la  Illegal  and 
v<rtd.  •  •  •  The  law  does  not  fiivor  di- 
vorce. •  •  •  'Therefore  aiqr  agreement 
for  divorce,  or  any  collateral  bargaining  pro- 
motive of  It,  la  unlawful  and  void.*"  Anj 
bargaining  between  the  bosband  and  vrlfe  eo 
that  he  can  get  a  decree  cheaper  than  he 
otherwise  would  get  it  is  collusion.  **It 
makes  no  difference  how  Just  a  cause  may  be. 
If  the  parties  collude  in  the  management  of 
the  case  before  the  court,  thla  is  collusion.** 
Blank  v.  Nohl,  112  Mo.  169,  167,  et  seq.,  20 
S.  W.  477,  479  (18  L.  B.  A.  350).  In  the  same 
opinion  It  is  said :  "The  authorities  are  nn- 
merons  to  the  effect  that  any  agreement  that 
the  defendant  in  a  divorce  suit  will  not  make 
a  def^ise,  or  having  for  its  object  the  disso- 
lution of  a  marriage  contract,  or  designed  to 
promote  and  facilitate  divorce,  la  void,  be- 
cause opposed  to  the  policy  of  the  law. 

•  •   • " 

C4]  It  is  apparent  from  the  testimony  of 
both  parties  in  this  case  that  material  facts 
claimed  by  each  of  them  to  exist  were  sop- 
pressed,  and  Uiat  but  for  the  sui^resslon  by 
the  husband,  aocordlng  to  his  own  testimony, 
of  the  charges  he  otherwise  would  have  made 
against  his  wife,  he  wonld  have  been  unable 
to  procure  her  signature  to  the  answer  and 
would  have  been  unable  to  proceed  with  his 
divorce  suit  without  a  contest 

"Courts  are  Justified  In  calling  for  a  fnll 
and  complete  disclosure  of  all  of  the  facts, 
on  both  sides,  before  dissolving  the  relation. 
And  when  the  parties  then  Institute  a  pre- 
tended suit,  under  a  collusive  agreement  be- 
tween themselves  to  cheat  the  court  by  fal- 
sifying or  concealing  the  facts,  and  this  col- 
lusion Is  shown  to  exist  at  any  stage  of  tbe 
proceeding,  it  la  deemed  a  conspiracy  asainst 
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justice  and  win  'stop  the  jadldal  wheels  for 
the  obTlons  reason  that  courts  sit  to  advance 
justice  and  antagonize  frand.'"  Gentry  t. 
Gentry,  67  Ho.  App.  600,  553.  It  Is  thus  ap- 
parent that,  Ignoring  the  first  proposition 
above  discussed  and  accepting  the  teatlmony 
of  the  defendant  In  this  case  as  tme,  It  would 
be  against  pabllc  policy  to  allow  the  decree 
of  divorce,  under  the  circumstances  existing 
In  this  case,  to  stand. 

Hie  defendant  In  this  case  places  consider- 
able stress  upon  the  conduct  of  his  wife  In 
writing  the  letter  firom  which  we  quoted; 
but  we  are  unable  to  .see  that  this  can  mili- 
tate against  her  upon  the  first  point  dis- 
cussed for  the  reason  that  there  was  nothing 
In  that  letter  that  would  Indicate  that  she  In 
any  manner  Intended  to  waive,  or  considered 
that  she  was  waiving,  the  right  she  supposed 
she  had  under  her  agreement  with  him  to  be 
notified  before  the  petition  for  divorce  was 
taken  up  and  the  decree  entered.  The  only 
question  to  whldi  that  letter  could  be  ad- 
dressed would  be  that  she  was  not  Imposed 
upon,  and  tliat  after  she  had  had  an  oppor- 
tunl^  to  reflect  and  pass  from  under  the  In- 
flu^ce  of  hla  kind  treatment  of  b»  while 
he  was  there,  she  yet  recognized  that  she  had 
Tolnntarlly  signed  the  answer ;  but  that  ques- 
tion is  not  material  to  our  detmrmlnatlon  of 
the  case. 

Conceding  that  this  letter  does  show  a 
mercenary  spirit  on  the  part  of  the  wife  and 
a  willingness  to  sell  ttie  privilege  of  a  divorce 
to  her  husband,  that  would  have  much  weight 
In  an  ordinary  suit  where  the  parties  had  a 
light  to  agree  as  to  tlie  price  and  terms  of  a 
particular  judgment.  It  counts  tor  noUilng, 
however.  In  a  divorce  proceeding,  where  all 
such  bargaining  Is  lll^al  and  void.  As  be- 
tween the  public,  which  Is  a  party  to  every 
divorce  proceeding  and  Is  represented  by  the 
court,  and  the  parties  of  record,  tbe  fact  that 
flie  complaining  part?  here  'was  wUllng  to  or 
did  collude  In  allowing  the  divorce  to  be 
granted,  furnishes  no  reason  why  the  courts 
representing  the  state,  should  not  set  aside 
the  decr^  because  of  fraud  and  collusion  to 
a  suit  of  the  character  of  the  one  now  under 
consideration. 

[6]  It  was  also  disclosed  byt  the  testimony 
that  the  wife,  after  she  had  received  notice 
of  the  granting  of  the  decree  of  divorce,  sign- 
ed deeds  to  real  estate  and  acknowledged  and 
declared  herself  therein  as  single  and  unmar- 
ried. This  cannot  affect  our  decision  upon 
the  second  proposition  discussed,  because  by 
no  conduct  of  hers  can  she  give  validity  to 
the  unlawful  conduct  of  tiie  husband  to  pro- 
curing the  divorce. 

Nothing  that  we  have  said  herein  Is  In- 
tended to  lend  any  encouragement  to  either 
of  the  parties  hereto  as  to  the  merits  of  their 
claims  against  each  other,  because  with  that 
we  have  nothtog  whatever  to  do ;  that  Is  a 
matter  that  cannot  be  toguired  Into  In  this 


action,  except  to  define  the  conditions  under 
which  Uie  agreement,  the  defendant  here 
claims  to  have  had  with  hla  wife,  was  ob- 
tained and  undertaken  to  be  consummated. 

The  judgment  of  the  drcnit  court  is  af- 
firmed. 


SI^RGIS,  J., 
J.,  not  alttli^ 


concnra.  FAHBINOTON, 


WELLEB  V.  MISSOURI  LUMBER  &  MIN- 
ING CO. 

(Springfield  Court  of  Appeals.    MlasonrL  Dec. 
11,  1913.) 

L  PuADino  (I  214*)— Deuubbbb— EnxcT. 

A  demurrer  admits  all  facta  well  -pleaded 
and  the  Inferences  of  fact  which  may  be  rea- 
■onably  drawn  therefrom,  bat  not  conclusions 
of  law  nor  the  conclusions  of  the  ideader. 

[E}d.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  S25-634 ;  Dec.  Dig.  {  214.*] 

2.  FLEADnra  (%  193^Deicubbkb— EmoT. 

It  is  no  ground  for  demurrer  In  actions  at 
law  that  the  prayer  for  relief  is  not  warranted 
by  the  averments  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  425,  428-4S5,  487-443;  Dec  Dig. 
{  193.*] 

3.  Fi.BAOiNa  <|  S*)— PmnoK  —  Gorolukohs 
Of  Law. 

In  an  action  for  damages  for  obstmetiiig  a 

navigable  stream  upon  which  plaintiff  rafted 
logs  to  his  sawmill,  allegation  that  by  reason  of 
the  obstruction  his  mill  was  rendered  entirely 
worthless,  and  that  he  was  caused  to  remove  it 
to  auother  place  where  he  could  obtain  the  nec- 
essary logs,  is  a  conclnsion  of  the  pleader,  pav- 
tlcnlarly  when  the  petition  stated  that  the  ob- 
Btructions  were  temporary  and  could  be  re- 
moved. 

[Ed.  Note.— BVir  other  eases,  see  Pleading, 
Cent.  Dig.  H  12-28%,  68;  Dec.  Dig.  f  8.*] 

4.  NAVIOABLB  WAIEBS  ^  19*)— PtTBUO  Noi- 
SANCE— OBSTBtTOnOn  OV  BiTEB. 

The  obstruction  of  a  navigable  stream  is  a 

public  nuisance. 

iEA.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {S  59-63,  67-72 ;  Dec  Dig. 
8 

6.  Nuisance  (f  72*)  —  Public  Nuisance  — 

Rights  or  Action. 

In  an  action  for  damages  because  of  the 
maintenance  of  a  public  nuisance,  the  plaintiff 
must  show  special  damages  different  fnmi  those 
tocurred  by  the  public  generally. 

[Ed.  Note.— For  oth»  cases,  see  Nuisance, 
Cent  Dig.  II  164^^160;  Dec  D4g.  |  72.*] 

6.  Nuisance  ($  ra*)  — Public  Nuisance  — 
Rights  or  Action. 

That  the  injury  to  plaintiff  by  a  public 
nuisance  is  greater  in  degree  than  that  suffer- 
ed by  the  public  generally  will  not  authorize  the 
maintenance  of  an  action  where  it  is  of  the 
same  kind. 

[Ed.  Note.— For  other  cases,  see  Nuisance. 
C^t  Dig.  H  164-U9;  Dec  Dig.  |  7?.*] 

7.  Dakaoss  (J  141*)— Petition— Sufficiency. 

It  is  not  necessary  for  the  petition  to  al- 
lege the  measure  of  damages,  for  that  is  a  mat- 
ter to  be  regulated  by  the  court  in  the  instruc- 
tions. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent.  Dif[.  IS  406-^  fiST*!*,  418;  Dec 
Dig.  S  141.*1 
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8.  Navigablb  Waters  (i  26*)— Pubijo  Ntn- 
SANCB— Actions— Petitioms  —  Sufbioibnot. 

A  petition  allegine  that  plaintiff  was  oper- 
u-tiag  a  Bawmill  oa  the  banks  of  a  navigable 
liyer  and  rafting  logs  to  his  sawmill,  that  de- 
fendant placed  a  boom  in  the  river  above  his 
sawmill,  preventing  logs  from  passing  b;,  to 
plaintiSrs  damage,  is  sufficient  to  state  a  caose 
of  action  for  maintenance  of  a  public  nuisance ; 
the  allegations  showing  an  injury  different  in 
kind  from  that  suffered  by  the  public  generally. 

W'Ed,  Note.— For  other  oases,  see  Navigable 
atera,  Cent  Dig.  if  133-166;   Dec.  Dig.  { 
26.*] 

9.  Navigable  Watbbs  (}  21*)— Pubijo  Nui- 

SANCE^ACTIONS— DBFENSES, 

Where  defendant  maintained  a  boom  above 

Elaintiff's  sawmilL  preventing  him  from  raft- 
ig  logs  down  the  branch  of  a  navigable  stream 
upon  which  the  sawmill  was  located,  it  is  no  de- 
fense that  such  channel  came  back  to  the  main 
stream  below  the  boom,  and  the  logs  might,  by 
artificial  means,  have  been  forced  npstream. 

[Ed.  Note.— For  other  cases,  see  Navimble 
Waters.  Cent.  Dig.  H  121-127,  130, 181;  iDec. 
Dig.  I^*] 

10.  Daicaoxs    (I    106*)  —  Obstbttctioh  or 

Streau. 

Where  defendant  obstmcted  a  navigable 
stream,  preventing  plaintiff  from  rafting  logs 
to  his  sawmill,  and  the  obstrnction  was  of  a 
temporary  character,  the  damages  recoverable 
for  the  maintenance  of  such  temporary  nolsance 
would  be  the  loss  caused  by  reason  of  the  mill 
being  idle  during  the  time  of  maintenance,  and 
neither  can  permanent  damages  be  allowed,  nor 
can  plaintiff  obtain  danuurea  for  the  cost  of 
removing  his  mill  to  another  point,  except  on 
the  theory  that  the  cost  of  removal  would  be 
less  than  the  damages  from  the  enforced  idle- 
ness. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  272;  Dec  Dig.  |  106.*] 

11.  Daicaqes  (S  ^•)— Dnrr  to  MiNiiazz. 

A  part?  who  is  damaged  by  the  wrongful 
act  of  another  should  take  all  reasonable  pre- 
cautions to  protect  his  property  and  minimise 
his  damages. 

[Ed.  Note. — For  other  cases,  see  Dsmages, 
Cent.  Dig.  U  119-181;  Dec.  i>ig.  1  62.*] 

12.  NaVIOABLE  WATEBB    a  26*)  —  PZU.DINO 
AND  PBOOP. 

In  an  action  for  damages  for  maintaining 
a  boom  acriHs  a  nav^able  river,  which  pre- 
vented plaintiff,  a  sawmill  owner,  from  rafting 

to  his  mill,  where  the  only  damage  alleged 
was  the  cost  of  removing  the  sawmill  to  a  point 
above  the  bo<Hn,  evidence  of  losses  by  reason  of 
having  timber  worked' up  at  other  sawmills  and 
by  reason  of  the  added  expense  of  manufactur- 
ing the  timber  at  the  new  location  is  inadmis- 
sible. 

[Ed.  Note;— For  other  cases,  see  Navigable 
wateis,  CenL  Dig.  8|  133-166;  Dec  Dig.  S 
26.*] 

13.  Tbial  (%  251*)— Rbcovbbt— Pleadings. 
An  instruction  which  permits  the  Jury  to 

give  a  verdict  for  more  damages  than  asked  by 
the  pleader  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  H  687-^5 ;  Dec.  Dig.  S  251.*] 

14.  JtTDGMEKT    (J  258*}— REVIEW— HaBMLESS 

Ebbor*. 

A  judgment  In  excess  of  the  amount  claimed 
Is  improper,  and  will  be  reversed. 

[Ed,  Note.— For  other  cases,  see  Jodsment, 
Cent  Dig.  §S  443.  444;  Dec.  Dig.  S  253.*] 

15.  Navigabui  Watebs  (i  1*)— What  Con- 

STITDTES. 

Under  Const,  art  1,  {  1,  reserving  to  the 
people  the  free  use  of  all  navigable  streams 


leading  to  the  Mississippi  as  a  common  high- 
way, a  stream  capable  of  transporting  commerce 
In  any  manner  in  which  commerce  is  ordinarily 
conducted,  is  deemed  a  floatable  stream,  and  i> 
a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  IHg.  |S  5-16 ;  Dec.  Dig.  S  X.*] 

16.  Navigable  Watebs  (f  26*)— Navioabix 
Stbbams— What  CoNsnruraa. 

The  question  whether  a  stream  is  navigable 
is  one  of  fact  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  SS  133-166;  Dec  Kg.  { 
26.*] 

17.  Navioabus  Watebs  (|  26*)  —  Obstktto- 
TioNS— Action. 

In  an  action  for  dam^es  for  obstnictins 
a  navigable  stream,  it  is  no  defense  that  de- 
fendant and  its  predecessors  had  deepened  the 
channel  and  made  it  more  suitable  for  the  par- 
pose  used. 

[Ed.  Note.— For  other  cases,  aee  Navigable 
Waters,  Cent  Dig.  H  lSS-166;  Dec  I^.  i 

Appeal  from  Clrcait  Court,  Garter  Goim^; 
W.  N.  Evans.  Judge. 

Action  by  George  Weller  against  the  Mia- 
sonrl  Lamber  &  Mining  Company.  From  a 
judgment  for  plaintiff,  defmdant  appeals. 
Reversed  and  remanded. 

L.  F.  IHnnlng,  of  Poplar  Blnff,  J*.  B. 
Shtick,  of  Eminence,  Garry  H.  Yonnt,  of  Tan 
Boren,  and  W.  J.  Orr,  «f  Springfield,  for 
appellant 

FARRINGTON,  J.  This  is  an  action  for 
damages  alleged  to  have  been  suffered  by 
plaintiff  as  operator  of  a  sawmill  by  reason 
of  the  obstruction  of  a  navigable  stream  In 
which  plaintiff  floated  logs.  The  trial  re- 
sulted In  a  verdict  for  plaintiff,  the  jury  as- 
sessing Ills  damages  at  the  sun  of  9500, 
and  defendant  has  appealed. 

The  petition  alleged  that  plaintiff,  in  No- 
vember, 1911,  was  engaged  in  the  operation 
of  a  sawmill  on  the  banks  of  the  Current 
river,  a  navigable  stream,  and  that  In  the 
conduct  of  said  business  he  was  engaged  in 
floating  logs  In  said  river  to  Ms  sawmill; 
that  all  the  logs  received  by  plain^  at  his 
eavrmlll  were  either  rafted  or  floated  down 
said  river  to  said  mill,  wbere  the  same  were 
taken  out  of  the  water  and  mannfactnred 
by  plaintiff  Into  lumber  for  sale  upon  the 
various  markets.  It  was  alleged  that  de- 
fendant company  was  Ukevriae  engaged  in 
floating  logs  and  ties  in  said  river,  and  that, 
to  facilitate  its  business,  and  to  «uble  It 
more  easily  to  remove  said  logs  from  the 
water,  defendant  bad  constructed  and  main- 
tained upon  and  across  said  river  at  various 
points  near  the  location  of  plaintiffs  saw- 
mill certain  obstructions  for  the  purpose  of 
arresting  the  progress  of  logs,  satd  obstruc- 
tions being  commonly  called  booms,  and 
which  were  so  arranged  and  located  in  said 
river  as  to  be  removable,  and  when  not  In 
use  could  be  so  placed  as  not  to  interfere 
vrith  the  navigation  of  said  river;   that  in 
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Norembor,  1811,  defendant  had  constracted 
upon  and  across  tlie  vatoB  of  said  river, 
above  Hie  location  of  plalntUTs  mill,  a  c^ 
tain  Iwom  tm  the  purpose  of  arresting  tlie 
progress  of  logs,  and  wUlfollT  and  mall- 
donsly,  vith.  Qie  Intent  to  Injure  plaintiff  and 
deprive  Urn  of  the  rt|^t  to  float  logs  in  said 
river  to  his  sawmill,  did  so  place  said  boom 
as  to  prevoit  plalntUF  floating  logs  In  said 
river  to  his  sawmill,  "thereby  rwderlng  his 
said  min  entirely  worthless,  and  caoslng 
plaintiff,  at  great  expense  to  himself,  to  re- 
move said  mill  to  another  place  where  he 
could  obtain  the  necessary  logs  for  the  oper- 
ation of  said  mlU."  It  Is  alleged  that  the 
expense  of  removing  the  sawmlU  to  another 
place  was  $500,  for  which  actual  damages 
Judgment  Is  asked.  Punitive  damages  in 
the  sum  of  $2,000  Is  then  prayed  for  by  rea- 
son of  the  willful,  and  malicious,  and  un- 
lawful obstruction  of  said  river. 

After  the  court  had  overruled  a  demurrer 
to  the  petition,  defendant  filed  as  Its  answer 
a  general  denial. 

[1]  Appellant  makes  the  point  that  the  pe- 
tition does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  tliat  Its  de- 
murrer thereto  should  have  been  sustained. 

[2-4]  Now  it  is  a  familiar  principle  that  a 
demurrer  to  a  pleading  admits  facts  well 
pleaded  and  all  Inference  of  fact  that  may 
be  fairly  and  reasonably  drawn  therefrom 
(American  Brewing  Co.  v.  City  of  St  Louis, 
1S7  Mo.  867,  86  8.  W.  129,  2  Ann.  Gas.  821). 
but  not  conclusions  of  law  nor  conclusions 
of  the  pleader  on  tiie  facts  of  the  cause  of 
action  (Donovan  v.  Boeck,  217  Mo.  70,  116 
S.  W.  543);  It  admits  the  truth  of  the  facta 
stated  In  the  pleading  against  which  It  is 
leveled,  and  invokes  the  Judgment  of  the 
court  thereon  as  to  the  law  concerning  plain- 
tiff's ri^t  of  recov^  (Pidgeon  v.  United 
Rys.  Co.,  164  Mo.  App.  20,  133  S.  W.  130). 
On  demurrer,  all  reasonable  inferences  are 
indulged  In  favor  of  the  pleading.  Mason 
v.  Delterlng,  132  Mo.  App.  loc.  dt  36,  111 
8.  W.  862.  A  demurrer  does  not  reach  a 
prayer  for  relief.  Whltmore  v.  Yeager,  3 
Ma  App.  CS82.  In  actions  at  law,  a  demur- 
rer will  not  lie  because  the  prayer  for  re- 
litit  is  not  warranted  by  the  averments  of 
the  petition;  the  court  may  grant  any  re- 
lief consistent  with  the  case  made  by  the 
evidence  and  embraced  within  the  issues. 
Baker  t.  Ballway  Co.,  84  Mo.  Aj^  loc  dt 
110;  Oarthage  Nat  Bank  t.  Poole,  160  Mo. 
AjMk  loc  dt  143,  141  S.  W.  729.  The  aver^ 
ment  of  the  petition  under  consideration  Qiat 
{dalntUTs  mill  waa  rendered  entirely  worth- 
leas,  and  tlmt  plaintiff  was  caused  at  great 
exjtense  to  mnove  it  to  another  pla(%  where 
be  could  obtain  Qie  necessary  logs  for  Its 
operation,  was  a  condnslon  of  the  pleader, 
palpably  so  when  it  Is  observed  that  plain- 
tiff had  Just  alleged  that  the  booms  were 
temporary  stmctnres  so  arranged  and  locat 
ed  in  the  ilTer  aa  to  be  remomftla^  and  that 


when  not  in.  use  they  could  be  so  placed  as 
not  to  Interfere  with  the  navigation  of  said 
river.  Plaintiff  charged  an  obstmctl(m  nt 
a  nav^ble  river,  L  e.,  a  public  nuisance 
(Georgetown  v.  Alecandria  Canal  Co.,  12 
Pet  91,  9  L.  Ed.  101^,  and  this  chai^  was 
admitted  by  the  demurrer  (Lepire  v.  Elenk, 
169  Mich.  248,  134  N.  W.  1119,  1120). 

[S,  8]  Now  It  is  hdd  that,  in  an  action  for 
damages  because  of  the  maintenance  of  a 
public  nuisance,  special  damages  must  be 
averred  and  proved.  Smith  v.  McConathy, 
11  Mo.  017.  The  rule  as  announced  in  29 
Gyc  at  page  327,  la  as  follows:  "Where  a 
private  individual  has  sustained  any  par- 
ticular and  special  Injury  over  and  above 
that  snstalned  by  the  public  generally,  as  a 
direct  result  of  an  obstruction  [of  navigable 
waters),  he  may  maintain  an  action  to  re- 
cover damages  therefor;  but.  If  be  has  re- 
ceived no  special  damage,  an  action  cannot 
be  brought  by  lilm."  Again,  at  page  328: 
"lu  an  action  by  a  private  individual,  the 
complaint  must  allege  some  special  Injury 
which  be  has  sustained  of  a  different  char- 
acter from  the  general  injury  to  the  puth 
lie"  The  reason  special  damages  must  be 
allied  is  that  the  law  does  not  presume  or 
imply  damage  to  any  particular  indlvldnal 
from  the  public  offense.  Hart  v.  Evans,  8 
Pa.  18.  The  gravamen  of  an  action  for  ob- 
structing a  private  way  Is  the  obstruction; 
in  case  of  a  pubUc  vaj  it  is  the  special  in- 
Jury  to  the  plaintiff.  Powell  v.  Bunger,  91 
Ind.  64,  67;  Baker  v.  Boston,  12  Pick. 
(Mass.)  184,  22  Am.  Dec  421,  425;  Platte  & 
Denver  D.  Co.  v.  Anderson,  S-  Colo.  131,  6 
Pae  615;  cases  dted  in  4  Li  B.  A.  212,  note. 
It  is  not  enough  that  the  Injury  to  him  is 
greater  in  degree  than  the  public  generally 
suffer,  if  it  be  the  same  in  kind.  Tbelan  v. 
Farmer.  86  Minn.  225,  30  N.  W.  670.  It  must 
be  different  in  kind.  Fedrick  v.  Railroad, 
143  N.  O.  486,  65  S.  B.  loc  dt  881,  10  L.  B. 

A.  (N.  S.)  554.  See,  also,  generally.  Berry  v. 
Bailroad.  214  Mo.  loc.  dt  605, 114  S.  W.  27; 
Scheurlch  v.  Light  Co.,  109  Mo.  App.  loc  dt 
421,  84  S.  W.  1003. 

[7-1]  In  the  case  of  Ireland  v.  Bowman 
(Ky.)  114  S.  W.  338,  logs  belonging  to  the 
owner  of  a  mill  on  a  navigable  stream. were 
caught  and  damaged  by  a  dam  cAnstitutlng 
a  nuisance,  and  It  waa  hdd  tiiat  the  measure 
of  damages  was  the  deteriorati(m  of  the 
logs  while  detained,  the  value  of  labor  in 
getting  tile  logs  over  the  dam,  and  ai^  ra- 
pense  incurred  by  reason  of  the  dam,  and 
any  diminution  In  the  value  of  the  log  own- 
er's property  by  reason  of  the  nuisance. 

In  the  case  of  Creech  v.  Hnmptnllps  B.  & 

B.  I.  Co.,  87  Wash.  172,  79  Pac  633,  the  pe- 
tition, In  an  action  to  recover  damages  caus- 
ed by  the  obstruction  of  a  navigable  stream 
or  slough,  alleged  generally  that  plaintiffs 
were  thereby  greatly  delayed  In  marketing 
their  logs,  were  put  to  great  expense  by  rea- 
Bon  of  the  obetmctloi^  were  unable  to  nee 
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tb^  logging  engine  which  was  on  the  land, 
were  nnable  to  keep  the  hired  help  in  their 
camps  employed,  and  had  been  damaged  in 
the  sum  of  $500,  and  wouXd  be  damaged 
thereafter  in  the  sum  of  $25  per  day  until 
the  obstruction  was  removed.  It  was  held 
that  the  petition,  In  the  absence  of  a  de- 
mand for  a  bill  of  particulars  or  a  motion 
to  make  the  same  more  definite  and  certain, 
was  sufladently  specific  to  entitle  plaintiffs 
to  recover  for  the  Idleness  of  their  logging 
engine  and  men,  and  for  damages  In  b^g 
compelled  to  discbarge  men  and  employ  oth- 
ers at  a  higher  rate  of  wages. 

In  the  case  of  Page  r.  Lumber  Co.,  53 
Minn.  492.  500,  65  N.  W.  608.  609,  this  lan- 
guage is  used:  "No  general  rule  can  be  laid 
down  for  determining  whether  a  pleading 
sbowa,  or  whether  the  evidence  produced 
upon  a  trial  tends  to  establish,  a  cause  un- 
der the  principle  or  rule  that,  to  maintain 
an  action  for  a  wrong  or  Injury  arising  out 
of  the  maintenance  of  a  public  nuisance,  an 
Individual  must  have  sustained  special  in- 
Jury  differing  in  kind,  not  merely  in  degree 
or  extent  from  that  sustained  by  the  gen- 
eral public;  and  we  sbaU  not  attempt  it" 
In  lioldlng  that  particnlar  case  to  be  within 
the  rule,  the  court  overruled  the  case  of 
Swanaon  v.  Boom  Co.,  42  Minn.  632,  44  N. 
W.  086,  7  li.  B.  A.  678,  a  case  abmewtaat 
^mllar  to  the  one  at  bar. 

Has  the  plaintiff  shown  in  bis  petition 
tbat  be  sustained  special  Injury  to  his  piop^ 
erty,  different  from  tbat  whldi  would  be 
suffered  by  tbe  public  geoanlly?  If  he  has, 
he  has  stated  a  cause  of  action;  otherwise, 
he  has  not  Bail^  t.  GnlTer,  84  Mo.  loc.  dt. 
538.  In  determining  this  question  in  this 
particular  case,  it  should  be  borne  in  mind 
that  It  is  not  necessary  that  the  petition  al- 
lege the  measure  of  damai/ea,  as  that  Is  a 
matter  to  be  regulated  by  the  court  in  the 
inatmctlons.  St  Louis  Trust  Co.  V.  Bam- 
brick,  149  Mo.  560,  51  S.  W.  706.  This  pe- 
tition alleges  that  plaintiff  was  engaged  in 
operating  a  sawmill  on  the  banks  of  the 
Gurreit  river  and  In  floating' logs  down  said 
river  to  his  sawmill,  and  that  all  tbe  logs 
received  at  bis  sawmill  were  either  rafted 
or  fioated  down  said  river  to  said  sawmill; 
that  defendant  so  placed  a  boom  in  said  riv- 
er above  the  location  of  plalntiflPs  sawmill 
as  to  prevent  plaintiff  floating  logs  In  said 
river  to  his  sawmill.  We  think  this  was  a 
Eufflclent  allegation  of  special  Injury  to  the 
plaintiff — different  In  kind  from  that  suffer- 
ed by  the  general  public.  This  was  an  al- 
legation that  the  Ingress  to  plaintiff's  mill 
was  entirely  cut  off  by  the  maintenance  of 
the  obstruction.  It  is  true  (as  shown  by  the 
evidence)  that  the  slough  on  the  bank  of 
which  the  sawmill  was  located  came  back  to 
the  main  cbannel  of  the  Current  river  be- 
low the  sawmill.  This,  howevet,  ivas  not 
such  a  bigliway  left  open  to  the  plaintlfl 
as  to  be  a  practical  way  to  get  logs  to  Us 


sawmill,  for  they  would  not  float  upstream, 
and  some  artificial  force  would  be  required. 
He  was  raitltled  to  float  them  down  the 
stream  0t  being  admitted  by  the  demurrer 
that  It  was  navigable),  and  that  way  was 
entirely  obstructed. 

As  will  be  found  upon  examining  tbe  au- 
thorities in  Okls  country,  the  courts  are  divid- 
ed on  the  question  as  to  what  la  sufficient 
allegation  and  what  Is  suCBclent  proof  of 
gpeeial  Injury  where  the  litigation  grows  out 
of  an  obstruction  of  a  public  highway,  es- 
pecially a  navigable  stream.  As  has  been 
shown  her^n,  the  law  Is  well  settled  that.  If 
the  party  complaining  is  damaged  in  the 
same  manner — if  his  damage  la  of  tbe  same 
kind — as  the  general  public,  be  Is  forbidden, 
on  the  theory  of  preventing  multiplicity  of 
suits,  to  maintain  a  private  action  for  dam- 
ages. If,  however,  be  sustalna  some  damage 
over  and  beyond  the  rest  of  the  community 
by  reason  of  the  maintenance  of  a  public 
nuisance,  his  private  action  will  lie.  Given* 
T.  Van  Studdlford,  86  Mo.  149,  66  Am.  Bep^ 
421.  Many  of  the  courts  throne^nt  the 
country  have  held  that.  In  order  tbat  a  pri- 
vate action  may  be  maintained  fbr  tbe  in- 
jury caused  by  the  obstrnction  of  a  poblic 
hlghvny,  such  obstruction  must  be  adjacent 
to  tbe  property  of  the  plaintiff.  This  ques- 
tion has  been  thorongldy  reviewed  in  this 
state  in  tbe  case  of  CHutrles  H.  Hear  Dry 
Goods  GO.  Y.  Ciitizens'  By.  Co.*  41  Mo.  Appw 
6S,  holdinc  tbat  it  Is  not  necessary  ttiat  the 
obstrnction  be  directly  In  front  of  or  adja- 
cent to  tbe  property  of  the  plaintiff.  Tbe 
oplnlcm  In  that  case  fully  discusses  the  Mia- 
souri  dedsions  on  the  question,  and  tlue  rea> 
sonlng  and  condliiskni  meet  wiOi  our  approvw 
al.  Tbat  case  was  dted  in  Foudry  v.  Rail- 
road, 180  Mo.  App.  loc  Cit  117,  109  &  W. 
80.  Although  tbe  Heer  decision  deals  witb 
an  obstru(^on  of  a  public  highway  in  a  cd^, 
the  questicoi  is  Uie  same  as  is  presented  here, 
and  the.  facts,  so  far  as  tbe  reasoning  lead- 
ing up  to  tbat  decision  is  concerned,  are  the 
same.  It  was  shown  in  tbat  case  that, 
though  tbe  obstruction  was  not  in  front  of 
plaintiff's  property,  it  was  at  sodi  a  place  as 
would  prevent  customers  of  the  plaintiff  dry 
goods  company  driving  with  their  vehicles 
to  its  store,  and  that  there  was  practically 
no  Qther  way  they  could  reach  Its  store. 
This,  the  court  held,  showed  a  $pecial  Injury. 
In  our  case  the  petition  avers  tbat  this 
stream  was  the  only  way  in  which  plaintiff 
could  supply  his  sawmill  with  logs,  and  tbat 
It  was  cut  off  by  the  obstruction;  hence  the 
loss  to  plaintiff  was  certainly  one  over  and 
beyond  that  sustained  by  the  public  gue^ 
ally.  So  we  say  tbat  the  plaintiff  In  bis 
petition  does  plead  enough  facta  to  show  a 
spedal  Injury;  but  he  draws  an  errooeoua 
conclusion  In  his  averment  tliat  the  obstruc- 
tion rendered  his  mill  entirely  worthless,  and 
caused  blm  at  great  expense  to  remove  it  to 
another  place,  having  Jnst  befon  alleged  that 
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the  obstruction  was  a  temporary  affair  and 
easily  removable. 

[10,11]  Tbe  damages  recoverable  for  the 
maintenance  of  ench  temporary  nuisance 
would  be  the  loss  he  would  be  able  to  show 
by  reason  of  his  mill  being  idle  dnrtng  tlie 
maintenance  of  the  obstmetioD  and  hla  be- 
ing prevented  from  floating  logs  to  his  saw- 
mill; this  being  the  only  way,  according  to 
the  petition,  by  which  he  conld  get  logs  for 
the  operation  of  the  mill.  Permanent  dam- 
ages are  not  allowed  for  temporary  nnlsanc* 
es  that  may  be  abated.  Schoen  v.  Kansas 
City,  65  Mo.  App.  184.  The  only  theory  on 
which  it  would  be  permissible  to  allow  the 
cost  of  removing  plaintiff's  mill  would  be  in 
mitigation  of  the  damages  which  would  have 
resulted  to  plaintiff  from  leaving  tils  mill 
stand  idle  during  the  time  the  river  was 
wrongfully  obstmcted:  L  e.,  the  cost  of  re- 
moving the  mill  would  be  less  than  such 
other  damages  would  have  been.  Even  as 
against  defendant's  wrong  In  obstructing  the 
river,  the  plaintiff  not  only  had  a  right  but  It 
was  bis  dn^  to  take  any  reasonable  precau- 
tion to  protect  his  property  and  minimise  the 
damage;  See  Springfield  Southwestern  Bail- 
way  Co.  V.  Schweitzer  (decided  by  thU  court) 
15S  S.  W.  1058.  and  authorities  therein  cited 
bearing  on  this  question. 

{12]  The  plaintiff,  however,  by  his  petition 
only  alleged  special  damages  occasioned  by 
having  to  move  bis  sawmllL  He  was  allowed 
to  prove  that  he  lost  f  125,  because  a  raft  of 
logs  which  he  was  floating  down  the  river 
could  not  be  gotten  by  the  obstruction,  and 
he  was  compiled  to  float  them  on  down  the 
river  to  another  sawmill,  where  It  cost  that- 
rnnxii  more  to  have  them  sawed  than  it  would 
have  cost  to  aaw  them  at  plalntUTs  mlU. 
Undoubtedly  this,  would  have  been  a  special 
damage  had  the  petition  been  so  framed  as  to 
admit  of  this  proof.  Arpin  v.  Bowman,  8^ 
Wis.  54.  63  N.  W.  151;  Potter  v.  Railway 
Co.,  95  Mich.  388,  64  N.  W.  956;  Creech  v. 
Eumptnlips  B.  ft  B.  I.  Oo^  87  Wash.  172,  79 
Fac.  638. 

Plaintiff  was  also  permitted  to  show  that 
hft  had  800,000  feet  of  standing  timber  up 
the  river,  to  which  point  he  moved  his  saw- 
mill, and  that  it  would  cost  about  $900  more 
to  work  it  np  at  that  place  than  if  he  could 
float  the  logs  down  the  river  to  be  sawed  at 
the  old  location.  This  was,  of  coarse,  in- 
competent for  the  same  reason,  and  for  the 
farther  reason  that  there  was  no  showing 
whatever  how  long  It  would  have  taken  to 
cut  the  timber,  and  float  it  down  the  river  to 
the  old  location,  and  saw  it  (the  300,000  feet) 
bad  be  been  permitted  to  float  it  to  the  old 
location.  This  proof  was  not  admissible  for 
the  reason  that,  unless  the  timber  could  have 
been  cut,  floated,  and  sawed  within  the  time 
the  nuisance  was  maintained,  so  as  to  be 
proper  damages  for  the  maintenance  of  a 
temporary  nuisance,  Its  admission  might  re- 
sult in  the  allowance  of  permanent  damages 
fbr  the  maintenance  of  a  temporary  noi- 


sancfe  Indeed,  the  plaintiff  on  cross-exam- 
ination testified  that  he  had  run  his  sawmill 
at  the  old  location  ne^irly  14  months,  and 
that  tbe  capacity  was  from  4,000  to  10,000 
feet  per  day,  depending  on  the  number  of  men 
employed ;  that  only  4  cars  of  lumber  (oak) 
had  been  shipped,  each  containing  from 
6,000  to  10,000  feet,  and  that  he  received  $14 
per  1,000  feet  for  some,  $16  for  some,  and 
$17  for  some;  that  It  cost  him  atwnt  $17  per 
1,000  feet  to  get  the  lumber  from  the  Umber 
land  to  the  St  Louis  market.  Upon  being 
asked  to  whom  he  sold  lumber  for  $17  per 
1,0(X)  feet,  he  answered,  "The  American  Car 
&  Foundry  Company;"  but  later  said  they 
paid  him  $25  per  1,000  feeL 

Tbe  only  evidence  which  was  admissible 
on  the  measure  of  damages  under  the  aver- 
ments of  the  petition  was  that  concerning 
the  expense  of  removing  the  sawmill,  and  tbe 
plaintiff's  testixaony  was  that  this  expense 
amounted  to  $160. 

[1 3, 1 4]  The  petition  prayed  for  $500  ac- 
tual and  $2,000  punitive  damages.  Tbe  court, 
in  the  only  instruction  on  the  measure  of 
damages  (given  at  plaintiff's  request),  told 
the  Jury  that,  if  their  verdict  was  for  the 
plaintiff,  bis  damages  should  be  assessed  at 
such  sum  as  they  believed  from  the  evidence 
he  sustained,  "not  exceeding,  however,  the 
mm  of  $1,600."  There  was  no  instruction 
on  punitive  damages.  The  Jury  returned  a 
verdict  assessing  plalntifTs  actual  damages 
at  the  sum  of  $650,  wtiich  was  $50  more  than 
tbe  petition  prayed  for  as  to  that  kind  of 
damages,  and  which  was  evldentiy  allowed 
on  account  of  the  Jury  having  taken  into  con- 
sideration the  evidence  admitted  which  was 
incompetent  under  the  petition.  Defendant 
excepted  to  the  instruction,  and  preserved 
the  question  for  our  consideration.  It  has 
long  been  the  settled  rule  of  law  that  an  In- 
struction Is  improper  which  permits  the  Jury 
to  give  a  verdict  for  a  greater  sum  than 
that  asked  by  the  pleadings.  Wright  v. 
Jacobs.  61  Mo.  19;  Dunlap  v.  Eelley,  116 
Mo.  App.  loc.  dt  616,  92  S.  W.  140.  The 
measure  of  plaintiff's  recovery  is  governed 
by  the  amount  claimed,  and,  where  the  Judg- 
ment is  In  excess  of  that  amount,  it  will  be 
reversed.  Horton  v.  Railway  Co.,  83  Mo. 
641;  Beckwith  v.  Boyce.  12  Mo.  440;  Cox 
V.  Caty  of  St  Louis,  11  Mo.  431. 

[15-17]  In  view  of  the  fact  that  our  order 
in  this  case  will  make  It  subject  to  retrial  In 
the  circuit  court,  and  because  appellant 
squarely  presents  the  question  of  the  navi- 
gability of  ttie  slough  on  which  plaintiff's 
sawmill  was  located,  some  discussion  of  the 
question  Is  called  for.  The  Constitution  of 
Missouri,  art  1,  {  1,  reserves  to  the  people 
the  free  use  of  all  navigable  streams  leading 
to  the  Mississippi  river  as  common  hi^ways. 
The  law  of  this  state,  following  the  general 
trend  of  authority  In  this  country.  Is  that  a 
stream  capable  of  transporting  commerce  in 
any  manner  in  which  such  commoce  la  ordi- 
narily condncted  I>  a  navigable  ov  floatable 
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Stream,  and  Is  a  pnbllc  highway.  In  any 
glvra  case  the  qneetlon  as  to  whether  the 
stream  has  such  capacity  is  one  of  fact  for  the 
jury  to  determine.  The  law  on  this  subject 
was  well  declared  hy  Nortonl,  J.,  In  the  case 
of  McKlnney  v.  Northcntt,  U4  Ha  App.  146, 
89  S.  W.  SSI.  We  think  there  was  sufficient 
testimony  introdnced  by  the  plalntUT  to  au- 
thorize the  trial  conrt  to  put  the  case  to  the 
Jury.  If  plaintiff's  evidence  Is  to  be  bellev- 
ed,  the  slough  in  question  was  originally  the 
main  channel  of  the  river,  and  had  always 
continued  at  ordinary  stages  of  the  river  to 
convey  a  part  of  its  waters,  and  was  capable 
much  of  the  time  of  floating  ties  and  logs. 
The  mere  fact  tliat  the  defendant  or  its 
predecessors,  being  In  control  of  the  banks  of 
the  slough  (except  where  plalntUTs 'sawmill 
stood),  had  cleared  out  the  upper  end  of  the 
slough  so  as  to  render  it  more  navigable  or 
^tter  fitted  to  float  logs  would  not  be  such 
an  artificial  improvement  as  would  discon- 
nect the  slongh  as  a  part  of  the  navigable 
river.  Such  work  would  in  fact  rather  Im- 
prove Its  navigability,  and  would  benefit  all 
persons  desiring  to  use  the  river,  and  wonld 
certainly  give  the  party  so  Improving  it  no 
greater  rights  than  were  enjf^ed  by  the  gen- 
eral public. 

Proof  tliat  to  get  logs  to  follow  that  arm  of 
the  rlTffl  a  boom  was  necessary,  or  that  It 
was  necessary  to  push  the  logs  in  the  slough 
by  means  of  poles  and  other  contrivances, 
would  not  be  oonclaslve  evidence  that  the 
slough  was  not  navigable  aa  Is  assumed  in 
defendant's  instruction  No.  1,  which  vras  giv- 
en by  the  trial  court.  Common  experience 
teaches  that  In  floating  logs  It  is  at  times 
necessary  for  those  in  charge  to  use  such 
means  as  is  found  necessary  to  keep  the  logs 
in  that  part  of  the  stream  desired. 

From  what  has  been  said,  it  Is  manifest 
that  the  Judgment  should  be  reversed,  and 
the  cause  remanded.  It  Is  so  ordered. 


ROBERTSON,  P.  J., 
copcnr. 


and  STDROIB,  J., 


McNeill  v.  Mcneilu 

(Springfield  Oonrt  of  Appeals.  Misaonri.  Dec. 
U,  1913.) 

DivoBO  (1 181*)— PBOoxBDiiraft— Wui  ow  Eb- 
BOB— Tiki  fob  AppuoATioif . 

Under  the  express  provision  of  Rev.  St 
1909,  §  2380,  providing  for  writs  of  error  to 
reverse  or  modify  final  judgments  or  orders  in 
divorce  proceedings,  a  writ  of  error  must  be 
sued  out,  if  at  all,  within  60  days  after  the 
judgment  fa  rendered. 

[E3d.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  i  567;  Dec.  Dig.  {  181.*] 

Error  to  Circuit  Court,  Dent  Gpnnty;  Z«. 
B.  Woodside,  Judge. 

Divorce  action  between  Louisiana  McNeil 
and  Turquill  MeNellL  From  a  Judgmoit  of 
the  circuit  court,  Louisiana  McNeill  brings 
error.   Writ  dismissed. 


Q.  a  Dalton  and  A.  ,X  Artbnr,  botb  of 
Salem,  for  plalntUT  in  error.  Lawrence  T. 
McQee  and  Engene  W.  Bennett,  bodi  of 
Salem,  for  defendant  In  error. 

FEB  CURIAM.  The  plalnttfT  in  error  in 
this  proceeding  complains  of  a  Judgment  ren- 
dered by  the  t^uit  court  of  Dent  county 
on  August  27,  1912,  in  a  divorce  suit 

Our  records  show  that  the  application  for 
a  writ  of  error  was  filed  in  the  office  of  the 
clerk  of  this  court  on  October  28,  1912;  bat 
the  application  was  not  sworn  to  until  Jan- 
uary 27,  1913.  The  cause  was  continued  by 
agreement  of  parties  to  the  present  term  of 
this  court  Defradant  in  error  now  moves 
the  court  to  dismiss  the  writ  of  error,  for  the 
reason  that  It  appears  of  record  her^  that, 
from  the  date  of  the  rendition  of  the  judgment 
In  the  circuit  court  until  the  date  the  appli- 
cation for  the  writ  of  error  was  filed,  more 
than  60  days  elapsed.  The  Judgment  having 
been  rendered  on  August  27,  1912,  in  a  di- 
vorce proceeding,  cannot  be  inqnired  into  by 
a  writ  of  error  applied  for  more  than  60  days 
thereafter.  The  plaintiff  in  error  should 
have  applied  for  the  writ  on  or  before  October 
26,  1912.  (The  abstract  famished  by  plain- 
tiff in  error  does  not  show  that  a  motion  for 
a  new  trial  was  filed  In  the  circuit  conrt) 
Not  having  made  her  application  until  Oc- 
tober 28,  1912,  she  was  2  days  tn  default 
under  section  2380,  B.  S.  1909,  which  pro- 
vides for  writs  of  error  that  have  for  their 
object  the  reversal,  annulmrat,  or  modifica- 
tion of  a  final  Judgment  or  order  in  a  divorce 
proceeding.  It  has  been  held  a  number  of 
times  that  in  a  divorce  suit  a  writ  of  error 
must  be  sued  out  if  at  all,  within  00  days 
after  the  Judgment  is  rendered.  Judge  v. 
Judge,  88  Mb.  169;  Allen  v.  Allen,  64  Mo. 
App.  417;   Scott  V.  Scott  44  Mo.  App.  600. 

Under  the  statute,  therefore,  this  writ  of 
error  must  necessarily  be  dismissed,  witliout 
any  consideration  of  the  questions  of  alleged 
error  arising  upon  the  Action  of  the  drcuit 
court 


BURGESS  V.  ST.  LOUIS  ft  S.  F.  B.  00. 

(Springfield  Court  of  Appeals.   MlssourL  Dec 
U.  1918.) 

Gabbibbs  (H  S7*)— Right  or  Action— Ooom 
Shipped  to  OoNSiaNOs's  Obdeb. 

A  purchaser  of  goods  shipped  subject  to  the 
consignor's  order,  with  draft  and  bill  of  lading 
attached,  before  honoring  the  draft  has  no 
right  to  maintain  replevin  against  the  carrier 
to  obtain  possession  of  the  goods. 

[Ed.  Note. — For  other  cases,  see  Carrien, 
Cent  Dig.  H  169-178;  Dec  Dig.  1  S7.*] 

Appeal  from  Circuit  Gour^  COirlstlan 
County;  John  T,  Moore,  Judge. 

Replevin  by  D.  F.  Bui^ess  against  Qie  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
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pealB.  Berersea  anfl  remanded,  vlth  dl- 
rectlMia. 

J.  &  HcFhersoii,  of  Ozark,  and  Geo.  D. 
Harris,  of  St  hoxiia,  for  appellant 

PARRINGTON,  J.  Thlfl  enlt  in  replevin 
wag  instituted  against  tbe  defendant  in  a 
Justice's  court;  the  plaintiff  alleging  tliat  he 
was  lawfully  entitled  to  the  possession  of  a 
box  containing  two  pieces  of  plate  glass  and 
some  copper,  all  valued  at  $100,  and  that  de- 
fendant wrongfully  detained  the  same.  The 
plaintiff  prevailed  both  Id  the  justices  court 
and  in  the  (drcolt  court  on  trial  anew  widiout 
ft  Jniy. 

There  is  mnch  testimony  In  the  record  con- 
cerning a  purchase  of  some  plate  glass  and 
copper  by  plaintiff  from  the  Hadley-Dean 
Glass  Company,  of  St  lAmls,  Mo.,  the  same 
to  be  need  in  a  building  which  plaintiff  was, 
erecting  in  the  town  of  Ozark.  It  is  snffl-' 
dent  here  to  merely  state  that  part  of  the 
glass  was  broken  when  received  at  its  des- 
ttnatton,  and  that  plaintiff  immediately  noti- 
fied the  glass  company,  demanding  that  said 
company  "make  It  good,"  which  it  refused 
to  do,  because  plaintiff  had  glvea  the  defend- 
ant railroad  company  a  receipt  aihowing  that 
the  order  when  received  by  Um  was  in  good 
shape.  However,  the  glass  company  notified 
him,  as  the  correspond^ce  shows,  that  it 
would  ship  another  order  of  glass  and  cop- 
per, provided  he  would  pay  for  same,  and 
that  it  would  assist  him  in  getting  a  claim 
for  damages  allowed  against  the  railroad 
company  for  the  broken  glass.  The  evidence 
clearly  shows  without  dispute  that  the  glass 
company  declined  to  ship  the  second  con- 
signment— which  Is  the  one  involved  In  this 
replevin  suit — unless  the  plaintiff  would  pay 
for  It  Accordingly,  the  glass  and  copper 
were  shipped,  consigned  to  tbe  glass  com- 
pany's order,  and  the  bill  of  lading,  with 
draft  attached,  was  sent  to  a  bank  at  Ozark. 
The  plaintiff  refused  to  pay  the  draft,  whidi 
r^resented  tbe  price  of  the  glass  and  copper, 
and  proposed  a  compromise  to  the  glass  com- 
[)any.  Before  hearing  from  that  company 
on  his  proposition,  and  on  the  same  day  that 
he  made  the  proposition  of  oompromiae,  he 
Instituted  this  replevin  salt  against  the  de- 
fendant railroad  company. 

The  sole  question  to  be  determined  is 
whether  a  purchaser  of  goods  has  a  right 
to  maintain  replevin  against  a  common  car^ 
rler  to  obtain  possession  of  the  goods  which 
were  shipped  subject  to  the  consignor's 
order,  with  draft  and  bill  of  lading  attached, 
before  he  honors  .the  draft  The  decisions  of 
this  state  conclusively  show  that  such  suit 
cannot  be  maintained,  and  we  therefore  hold 
that  plaintiff's  action  was  entirely  without 
merit  This  ruling  is  sustained  by  the  fol- 
lowing cases:  Bergeman  v.  Railway  Co.,  104 
Mo.  77, 15  S.  W.  902;  Burrton  State  Bank  v. 
Milling  Co.,  163  Mo.  App.  135,  145  S.  W.  608; 


Hunter  Bros.  Milling  Oo.  t.  Stanley,  132  Mo. 
App.  308,  lU  S.  W.  869;  Strauss,  Prit«  ft 
Co.  V.  Hlrsch  ft  Co.,  63  Mo.  App.  95;  A.  J. 
Poor  Grain  Co.  v.  Tranke  Grain  Co.,  171  Mo. 
App.  354, 157  S.  W.  840;  Howard  v.  Haas,  IW. 
Mo.  App.  409,  109  S.  W.  1076. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  enter  Judgment  in  favor  of  the  de- 
fendant for  the  return  of  the  goods  or  their 
value. 

ROBEBTSON,  P.        and  STDBGI^ 
ooneor. 


FIBSI  NAT.  BANK  OF  GOBNING,  ABE.,  v. 
DOWDT. 

(Springfield  Court  of  Appeals.  Missoori. 
Dec.  11.  1013.) 

L,  JuDSHBHT  a  822*)— 'AoAiNerr  ANOII.I.AaT 
AOIONISTBATOB  — O0H0LUBIVBHSS8  AOAINST 

DoiaouiABT. 

A  iudgmeat  against  an  anclllftiy  adminia- 
trator  ninusfaed  no  cause  of  action,  aod  is  not 
even  evidenos,  against  the  domidJlaiy  necntor 
or  admlnistratoi. 

[Ed.  Note.— For  other  cases,  see  Jndjonent 
Cent  Dig.  U  1454. 148&-1490, 1496-lBOO;  Dec. 
Difr.  S  822*] 

2.  ViXXCUTOBa  ASD  Adhinistutobs  (I  519*) 
— SPBCUI.  AOUINISIBATOB—FOSnON  Stats. 
Where  a  dtizea  of  Missouri  died  leaving 
debts  and  property  In  Arkansas,  a  special  ad- 
ministrator appointed  in  Aj^ansas  received  his 
authority  from  that  state,  and,  if  he  acquired 
possession  of  intratate's  propeity  there  to  pay 
debts,  bis  representation  was  a  xinalified  one 
and  did  not  extend  beyond  the  state  of  Arkan- 
sas. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminutraton,  Cent  Dig.  H  2310-2322; 
Dec.  Dig.  I  519.*] 

8.  EXECUTOBS  AND  ADHINISTEATOBB  ({  619*)— 
jDBISOIOnON. 

When  an  administrator  Is  appointed  by  the 

courts  of  one  state,  such  courts  reserve  to  them- 
selves full  and  conclusive  jurisdiction  over  the 
assets  of  the  estate  within  the  limits  of  that 
state. 

[Ed.  Note^For  other  cases,  see  Executors 
and  Administrators.  Cent  TMg.  H  2S10-2322; 
Dec.  Dig.  1  619.*] 

4.  EXEOUTOBS  AND  AOMiniBIBATOBB  (|  625*>- 

Speciai,  Aduiitzstbatob  — AonoN— JtJOO- 

^here  a  special  administrator  was  appoint- 
ed In  Arkansas  over  the  estate  of  a  resident  of 
Missouri  located  in  Arkansas,  and  a  judgment 
was  rendered  against  him  on  a  claim  owned  by 
a  citizen  <A  that  state,  the  judgment  creditor 
could  not  proceed  in  the  courts  of  Missouri 
against  the  domltmiary  administrator  by  virtue 
of  snch  judgment;  the  andllarv  administrator's 
power  being  limited  by  the  Arksnsas  statute 
to  tbe  defense  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Bxecuttm 
and  Administrators.  Gent  Dig.  H  2344-2848; 
Dee.  Dig.  i  526.*] 

5.  EzEoirroBa  and  ADioNisTBATOBa  n  B25*>— 
Anoillabt  ADuiNisraATioN  —  AonoR 
AoAiNST  Anoillabt  Adhzhibtbatob— Jvoo- 

ICENT— EnFOBCEUXNT. 

Where  a  creditor  of  intestate  recovered  judg- 
ment in  Arkansas  against  an  ancillary  adminis- 
trator of  his  estate,  who,  under  the  statutes  of 
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ArkanaaiL  wu  only  anthorized  to  defend  the 
fltdt*  plainM  was  not  entitled  to  proceed  on 
the  judgment  in  the  state  of  the  decedent's 
domicile  against  the  domiciliary  adminiatrator  in 
view  of  Ber.  St  1909,  i  1737,  which  authorizes 
foreign  admiaistratorg  to  maintain  actions  In 
MiSBonri  when  anch  authority  is  possessed  by 
them  under  the  laws  of  tiielr  own  state. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  I^.  H  2344^349; 
Dec  Dig.  S  626.*] 

ft.  JuDOiEBNT  (J  822*)— Action  Against  Fob- 
EZON  Adhhtistbatob  —  Fdll  Faith  and 
Obbdit. 

Where  a  Judgment  was  recovered  In  Arkan- 
sas against  an  ancillary  administrator,  refusal 
of  the  court  having  charge  of  the  domiciliary 
administrator  to  permit  enforcement  of  the  for- 
eign judgment  against  the  estate  was  not  a 
violation  of  the  full  faith  and  credit  require- 
ment of  the  Constitution,  since  the  parties  to 
the  judgment  were  nelUier  privies  in  Uood,  in 
law,  or  by  estate. 

[Ed.  Note.— For  other  .caees.  set  JudiTnent, 
Cent.  Dig.  »  1464,  1488-1490,  1406-1500 ;  Dec 
Dig.  S  822.*] 

Appeal  from  Circuit  Conrt,  Butler  Ooon^; 
J.  P.  Foard,  Judge. 

Action  by  the  First  National  Bank  of  Com- 
ing, Arkansas,  against  S.  M.  Dowdy,  as  ad- 
ministrator of  T.  W.  Dowdy,  deceased.  Jndg- 
ment  for  plaintiff,  and  defendant  iu)peal& 
Reversed. 

B.  R.  Lentz  and  H.  N.  PhlUlps,  both  of 
Poplar  Bluff,  for  appellant  F.  G.  Ti^lor, 
of  Coming,  Ark.,  and  David  W.  Hill,  of  Pop- 
lar Bluff,  for  respondent 

ROBERTSON,  P.  J.  On  AprU  4,  1910,  T. 
W.  Dowdy,  a  resident  and  citizen  of  Butler 
county.  Mo.,  executed  a  note  to  the  plaintiff 
In  the  state  of  Arkansas  for  the  sum  of 
$1,200,  dne  June  16,  1910,  and  on  March  10, 

1911,  the  plaintiff  Instituted  a  suit  and  at- 
tachment proceedings  in  the  circuit  court  of 
Clay  county.  Ark.,  against  the  said  Dowdy. 
On  October  2,  1911,  the  said  Dowdy  appear- 
ed and  filed  his  answer  therein.  On  Janu- 
ary 26,  1912,  the  death  of  Dowdy  was  sug- 
gested and  the  action  revived  in  the  name 
of  a  special  administrator  ad  litem,  who 
refused  to  act;  and  thereafter,  on  April  9, 

1912,  the  action  was  revived  In  the  name  of 
J.  N.  Moore  as  special  administrator,  who 
adopted  the  answer  theretofore  filed  in  the 
case  as  his  answer-  On  April  11,  1912,  the 
cause  was  prosecuted  to  Judgment  against 
the  special  administrator  In  the  sum  of  $1,- 
072.71,  with  Interest  at  the  rate  of  10  per 
cent  from  said  date.  On  August  17,  1912,  a 
copy  of  the  Judgment  was  filed  in  the  pro- 
bate conrt  vt  Butler  county,  In  this  state, 
for  allowance  against  the  estate  of  said  Dow- 
dy, and  his  administrator,  the  defendant 
herein,  duly  notified.  The  amount  of  tiie 
judgment  was  allowed  by  the  said  probate 
court  as  a  claim  against  the  said  estate,  and 
the  administrator  appealed  to  the  circuit 
conrt,  where,  upon  a  trial  anew,  the  admin- 
istrator met  with  the  same  fate  and  has 
appealed  to  this  court 


The  allied  statutory  law  of  the  state  of 
Arkansas,  by  virtue  of  which  the  special  ad- 
ministrator was  appointed,  reads  as  follows: 
"In  all  cases  where  suits  may  be  instituted 
and  either  plaintiff  or  defendant  may  die 
pending  the  same.  It  shall  be  lawful  for  the 
court  before  which  such  suit  or  suits  may 
be  pending,  on  a  motion  of  any  party  Inter- 
ested, to  appoint  a  special  administrator, 
in  whose  name  the  cause  shall  be  revived, 
and  said  suit  or  suits  shall  progress  in  all 
respects  in  his  name  with  like  effect  as  If 
the  plaintlfl  or  defendant  (as  the  case  may 
be)  had  remained  in  fuU  life."  It  farther 
reads:  '*The  powers  of  such  administrator 
shall  extend  and  be  confined  alone  to  tbe 
mere  prosecution  or  defense  of  the  partic- 
ular suit  or  suits  he  may  be  appointed  bj 
the  conrt  to  prosecute  or  defend."  Another 
sections  reads:  "No  special  administrator 
shall  be  appointed,  as  in  this  act  prescribed, 
where  there  is  a  general  administrator.  No 
such  special  administrator  or  executor  shall 
be  liable  for  the  costs  of  the  suit,  for  the 
management  whereof  he  may  be  appointed." 

[1]  Tbe  rule  Is  that  "a  Jsdgment  against 
an  ancillary  administrator  furnishes  no  cause 
of  action,  and  is  not  even  evidence  against 
the  domiciliary  executor  or  administrator." 
2  Wharton  on  Conflict  of  Laws  (3d  Ed.)  par. 
629a,  p.  1382;  Stacey  v.  Thrasher,  6  How. 
44,  12  L.  Ed.  337;  Bralthwalte  t.  Harvey. 
14  Mont  208,  86  Pac.  88,  27  L.  R.  A.  101,  43 
Am.  St  Rep.  e2S.  An  unlimited  number  of 
cases  might  be  cited  upon  this  proposition, 
but  those  above  cited  will  give  the  Ingnlring 
mind  an  opportunity  to  find  the  majority  of 
the  decisions  tonching  this  question.  It  ap- 
pears  that  the  authorities  are  uniform  oa 
this  proposition. 

[2]  The  special  administrator  appointed 
In  Arkansas  received  his  authority  solely 
from  that  state,  and,  If  he  goes  into  posses- 
sion of  his  Intestate's  property  in  that  state 
for  the  purpose  of  paying  his  debts,  be  is, 
of  course,  in  privity  with  him;  yet  this  rep- 
resentation of  his  Intestate  is  a  qualified  one 
and  extends  not  beyond  the  assets  of  wbldi 
his  own  state  has  Jurisdiction. 

[8]  When  an  administrator.  It  la  said.  Is 
appointed  by  the  courts  of  one  state,  the 
courts  of  that  state  reserve  to  themselves 
full  and  conclusive  Jurisdiction  over  the 
assets  of  the  estate  within  the  limits  of  the 
state.  "An  administrator's  power  as  audi 
does  not  extend  beyond  the  boundaries  of 
the  state  In  which  his  letters  of  adminis- 
tration are  granted."  Emmons  t.  Gordon, 
140  Mo.  490,  498,  41  S.  W.  998, 1001  (62  Am. 
St  Rep.  734).  This  bOng  the  ml^  It  Is  difi)- 
cnlt  to  understand  how  the  plaintiff  In  tbe 
case  at  bar  could  claim  that,  by  virtue  of 
its  Judgment  against  the  special  admlnls* 
trator,  It  acquired  any  greata  rl^ts  tlum 
the  administrator  possessed. 

[4]  Again,  we  are  unable  to  understand 
how,  In  view  of  the  provitdons  of  tbe  Aifcan- 
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sas  statute  limltliis  ttie  powers  at  a  spedal 
administrator  to  tlw  defense  of  tbe  salt,  the 
plelDtlfF  In  tbls  case  can  claim  to  have  ac- 
qtilred  any  right  to  proceed,  rlrtoe  of 
bis  judgment,  in  tbls  state.  It  appears  tbat 
It  conld  not  even  exact  of  Qie  spedal  ad- 
ministrator the  collection  of  the  personal 
assets  of  the  deceased.  If  any,  In  Aftansaa 

[II  Section  1787,  R.  S.  190B,  of  our  stat- 
ntea  does  not,  In  our  opinion,  aid  flie  plaln- 
tlfl  In  this  case,  becanse  that  statute  only 
enables  foreign  administrators  and  others  of 
that  character  to  maintain  an  actitm  In  this 
state  when  such  authority  la  possessed  by 
them  under  the  l&ws  of  their  own  stat& 

[I]  The  sngsestlon  that  to  deny  the  reooff- 
nlUon  of  tUs  judgment  by  the  courts  of  this 
state  is  a  denial  of  the  full  faith  and  cred- 
it required  under  the  Cionstitntion  is  answer^ 
ed  by  the  autliorltles  ehoTe  dted,  on  the 
theory  that  the  parties  to  the  judgment  In 
question  are  nether  privies  in  blood,  in  law, 
er  by  eatete.  In  a  note  on  page  111  In  the 
case  of  Braithwalte  v.  Harrey,  27  L.  B.  A. 
101,  supra,  it  is  said  that  *'the  laws  and 
courts  ot  a  state  can  only  affect  persons  and 
things  within  their  jurisdiction,  and  both  as 
to  the  administrator  and  the  property  con- 
fided to  him,  and  jn^mmt  in  another  stete 
Is  res  Inter  alios  acta  and  is  not  even  prima 
fade  evidence  of  a  debt,"  dtlng  aunmooa 
authorities  .In  snpport  QiereotL  It  Is  also 
held  In  Bentschler  t.  Jamison,  0  Mo.  App. 
135,  that  a  jadgment  obtained  In  another 
state  after  the  death  of  a  person,  against 
his  administrator  appointed  In  this  stote.  Is 
no  evldeice  of  indebtedness  against  the  eft* 
tete  of  the  deceased  here. 

It  follows  that  tbe  ju<^ro«it  €t  the  circuit 
court  should  be  reversed,  whidi  is  accord- 
ingly done. 


STUROIS  and  FABBIN6T0N,  JJ., 
cor. 


con- 


LEESLKY  BBOS.  T.  A.  RBBOBI  rBUIT  OO. 

(Springfield  Court  of  Appeals.  Miisonri.  Dec. 
11,  1918.) 

1.  Saub  a  384«>— CoNTBACT— Bbeagh. 

A  carload  ol  onion  aete  having  been  ship- 
ped to  defendants  with  draft  attached  to  bill 
of  ladine,  the  car  was  placed  in  front  of  de- 
fendants' place  of  business,  and  defendants, 
after  inspectioK- tbe  same,  wired  plaintiffs,  re- 
questing a  redaction  of  10  per  cent,  on  the 
draft  PlaintifEs  wired  the  bank  authorizing 
the  redaction,  but  defendants  made  no  inqoiry 
as  to  the  bank's  anthoritr,  and,  having  later 
refosed  to  accept  the  shipment,  plaintiffs  took 
charge  of  the  same  and  sold  it  at  private  sale. 
Held,  that  defendants  having  requested  a  re- 
duction, It  was  their  dot;  to  ascertain  wheth- 
«r  It  was  acceded  to.  and,  not  having  done  so, 
plaJntlfls  were  entitled  to  sell  the  sets  within 
a  reasonable  time  after  ascertaining  that  de- 
fendants had  refased  to  accept  them. 

[Ed,  Note. — For  other  rases,  see  Sales,  Cent 
Dig.  I  920;  Dec.  Dig.  S  334.«] 


2.  Sales  (|  886 •>— Contract— Beeack—Bs- 

BAIiB. 

Where,  In  an  aetl«n  for  breach  of  contract 
to  purchase  certain  onion  sets,  the  evidence 
justtfied  a  finding  that  the  seller  resold  the 
sets  for  the  buyer's  account  at  a  fair  private 
sale,  defendant  was  not  entitled  to  object  that, 
as  a  portion  of  the  sets  were  resold  to  plaln- 
tlfTs  agent,  the  sale  was  no  criterion  by  which 
to  determine  the  amount  of  defendant's  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  921;  Dec  Dig.  S  SSS.*] 

Appeal  from  Circuit  Court,  Oreene  Coun- 
ty ;  Guy  D.  Klrby,  Judge. 

Action  by  the  Leesley  Bros,  against  the  A. 
R^ri  Fruit  Cfunpany.  Judgment  for  jOatn- 
tUE,  and  defendant  appeals.  Affirmed. 

Cteo.  Pepperdlne  and  Y.  O.  Goltrane,  both 
of  Springfield,  for  appellant  A.  W.  Lcron,  of 
Springfield,  for  reepondent 

ROBERTSON,  P.  J.  The  material  facte 
Involved  In  this  case  may  be  found  In  the 
opinion  In  162  Mo.  App.  195,  144  S«  W.  188. 
when  the  case  was  here  befbre  upon  an>eal  by 
the  plaintiffs.  The  case  was  then  reversed 
and  remanded,  and  after  another  trial.  In 
which  the  {dalntUCs  obtelned  judgment  for 
$808.13,  the  defendant  appealed. 

On  the  last  trial,  which  was  to  the  court 
'without  a  Jury,  a  finding  of  facte  was  made 
which,  in  addition  to  disclosing  the  facte  set 
ont  in  the  opinion  of  this  court  when  the 
case  was  here  before,  further  recltea  that  the 
car  of  onion  sets,  \rhea  It  arrived  in  Spring- 
field, was  placed  in  front  of  the  defendant's 
place  of  business,  and  that  the  defendant's 
officers  and  agento  went  Into  the  car  and  re- 
moved therefrom  several  sacks  of  the  onion 
sete  and  inspected  the  same,  and  that  from 
the  date  of  the  arrival  of  the  car  until  the 
final  dlspodtlon  of  the  onions  It  remained  at 
OT  near  the  defendant's  place  of  business,  and 
was  subject  to  the  control  and  orders  of  the 
defmdant  company.  The  court  also  fbund 
that  the  defendant  refused  to  accept  the 
shipment  and  that  the  plaintiffs,  upon  learn- 
ing of  sudi  refusal*  took  charge  of  the  onion 
sete,  about  March  9;  1910.  and  acM  them  at 
the  best  obtainable  price,  at  a  fair  private 
sal^  and  that  there  was  no  open  market,  no 
general  market  existing  at  said  time  In 
Springfield,  that  the  dealers  generally  were 
well  supplied  and  overstodied  with  said 
character  of  goods,  and  that  tbe  sete  were 
not,  when  the  plalntlfb  took  charge  of  them. 
In  a  marketeble  conditioD,  and  that  from  the 
time  the  onion  sets  arrived  in  Springfield  un- 
til they  were  finally  disposed  of  there  was  a 
gradual  decline  In  the  maricet  ^e  court  al- 
so found  that  whm  the  plain  tiffs  took  posses- 
sion of  the  onion  sete  and  proceeded  to  sell 
them  they  had  just  heard  of  the  refusal  of 
the  defendant  to  acc^t  the  same,  and  they 
immediately  notified  the  defendant  that'  they 
would  resell. 

Tbe  testimony  discloses  that,  after  the  de- 
fendant had  sent  Its  telegram  to  plaintiffs 
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asking  them  to  antborlM  tbe  redaction  of 
the  draft  at  tb«  bank,  tlie  d^endant  made  no 
fnrtbw  ort  to  ascertain  if  such  authoriza- 
tion had  been  receired  by  tbe  bank,  and,  al- 
thon^  ttie  car  was  on  the  track  near  Its 
place  of  biudnesB,  it  did  not  nndutake  to 
find  ont  what,  if  anything,  the  bank  had  re* 
celTed;  ndther  did  it  notifr  the  plalntifls 
that  it  did  not  propose  to  cany  ont  the  new 
arrangement  Tolnntarily  sa^ested  by  itself 
after  an  examination  of  the  sets.  Bat  the  de- 
fendant did,  some  time  later,  write  a  letter 
to  the  plalntUfB,  spelling  their  name  wrong 
and  placing  no  street  address  upon  the  en- 
velope, although  it  had  the  xdalnttfTs  street 
address,  and  consequently  this  letter  was  not 
delivered  to  the  plaintiffs,  bat  was  retamed 
to  the  defendant 

[1]  We  have  examined  and  considered  all 
the  points  and  authorities  snbmltted  to  as  In 
defendant's  bdhalt  In  its  first  point  the  ap- 
pelant Inrists  that,  if  tbe  telegram  of  idain- 
tifts  to  the  bank  at  Springfield,  aathorlzing 
the  10  per  cent  redaction  In  the  draft  con- 
stituted a  new  contract  th«i  the  defendant 
breached  the  contract  on  that  day,  and  it 
would  thereupon  derolTo  upon  the  lOalntiffs, 
if  th^  undertofA  to  res^  the  (mion  sets  for 
the  defendant's  account  to  resell  them  at 
once,  or  wtthtn  a  reawnaVle  time  ntla  saiA 
breach,  takii^  each  steps  as  were  necessary 
to  protect  the  Interests  of  the  defendant  dt- 
iog  in  support  tha«of  the  case  of  Bicfcey  t. 
Trabroeck,  6S  Ho.  568,  567.  When  tke  de- 
fendant asked  the  plalntlfliB  to  authorize  a 
reductlott  in  the  draft  and  the  plaintiffs  did 
what  the  di^endant  requested,  knowing  that 
the  bank  was  located  conveniently  to  tbe  de- 
fendant ttiey  had  a  right  to  presame.  nntU 
they  were  notified  to  the  contrary  by  defend- 
ant that  the  defendant  had  accepted,  unload- 
ed, and  disposed  of  the  onion  seta.  It  ap- 
pears that  as  soon  as  the  plaintiffs  did  ascer- 
tain that  the  defendant  was  not  complying 
with  its  omtract,  tiwy  proceeded  to  dlq^oee 
of  the  property,  as  the  ttlal  court  finds,  to  the 
best  advantage  of  the  defendant;  bence  the 
plaintiffs  did  readl  witMn  a  reattmabte  Hme 
after  the  breadi.  But  the  defendant  says 
that;  owing  to  the  perishable  nature  of  the 
sete,  plalntUEs  should  have  sold  at  once, 
ntey  did  sell  at  once  aftm  rectfTing  the  de- 
layed Information,  which  the  defendant 
should  have  furnished  them  immediately  up- 
on its  ded^n  not  to  follow  to  a  condusion 
Its  new  proposition,  and  it  cannot  thus  take 
advantage  of  Its  own  wrong.  That  it  was  the 
duty  of  the  deffendani;  after  requesting  the 
plaintiffs  to  authorize  tbe  bank  to  reduce  tbe 
draft  to  inquire  at  the  bank  to  ascertain  if 
sudi  authorizatl(m  had  been -received  is  dis- 
posed of  by  the  former  opinion  of  ttds  court 
In  that  opinion,  after  dlacnsslng  the  necessity 
of  a  notice  by  plaintiffs  to  defendant.  It  Is 
said;  '1^  defendant  made  its  own  terms, 
and  plaintiffs  complied  with  them.  This  was 
sufficient" 


[1]  Ttie  defendant  further  says  that  a  por- 
tion of  the  sets  was  resold  to  an  agent  of 
the  plaintiffs,  and  ther^ore  snch  a  sale  is 
no  criterion  by  which  to  detmnine  the 
amount  of  Its  liability,  citing  Montgomery  t. 
Hnndley,  206  Mo.  1S8,  140,  108  3.  W.  627,  U 
L:  R.  A.  (N.  8.)  122,  and  ^omton  v.  Irwin, 
48  Mo.  168,  164.  The  finding  of  the  trial 
court  is  that  plalntlfb  sold  "at  a  telr  private 
sale,"  and  the  defmdant  does  not  Indst  that 
there  was  no  testimODy  to  Justify  this  finding. 
We,  therefore,  resolve  this  oonteotion  against 
the  appellant 

Tht  Judgment  la  affirmed.  All  omcor. 


KEET-ROUNTBBB  DRY  GOODS  CO.  T. 
HODGES  et  al.  (LEWIS,  In- 
terpleader). 

(Springfield  Court  of  Appeals.  MiBsoozL  Deci 
11,  1913.) 

1.  Attaohmziit  (H  SOS*^Levt— Gijuica  bt 
Third  Pebsors— Bdbden  op  Pboof. 

One  interpleading  and  claiming  the  owner- 
ship of  property  levied  on  under  a  writ  of  at- 
tadimeot  ISHUed  for  plaintiff  against  defend- 
ant in  poaseasioD  baa  the  burden  to  show  bis 
title. 

[Ed.  Note.— For  other  cases,  see  Attachmeot, 
Cent  Dig.  Si  1102-UOO,  1111-1118;  Dee.  Dig. 
i  808.*] 

2.  Attaohhkrt  (I  90^)— OzJlUB  bt  Thxbd 

PBBSONB— TaUL— EVIDBNCB. 

A  defendant  in  possession  of  personalty 
levied  on  by  plaintiff  under  a  writ  of  attadi- 
ment  may  not  where  a  third  person  inter- 
pleads and  claims  ownersbip,  introduce  evidence 
to  support  tbe  third  person's  daim,  because 
he  Is  not  a  party  to  the  Interplea. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent.  Dig.  SI  1102-1109,  1111-1113;  Dec.  Dig. 
I  308.*] 

8.  EviDBNCB  (S  106*)— Admissibujtt— Qb w  - 

BBAL  REPUTATION. 

It  is  error  to  permit  an  interpleader  daim- 
ing  Kooda  levied  od  under  a  writ  of  attachment 
to  MOW  that  his  general  reputation  for  truth 
and  veracity  in  the  community  is  good. 

[Ed.  Note.— For  otiier  eases,  see  lEvldanes. 
Cent  Dig.  SI  177-157;  Dee.  Dig.  S  106.*] 
4.  ATTACHicEnr  a  811*)— Glaiu  or  Tbibo 

Persons  —  Ihstbuctiohs  —  MisUAjmra  In- 

STBUCnONS. 

An  instruction  on  a  trial  of  an  interplea 
filed  by  a  tblrd  person  claiming  goods  levied  on 
under  an  attachment  Issued  againBt  defendant 
by  plaintiff,  that  the  sole  question  was  whether 
the  third  peraon  was  tbe  owner,  was  objec- 
tionable as  leading  the  Jury  to  bdieve  that,  if 
the  third  person  had,  as  a  matter  of  fact,  pur- 
chased the  goods  and  paid  for  them,  his  claim 
could  not  be  defeated,  though  hk  had  not  taken 
tbe  required  possesBion.  in  view  of  tbe  evidence 
that  the  third  person  claimed  to  have  purchas- 
ed the  goods  from  defendant,  and  that  defend- 
ant remained  in  possesston. 

[Eld.  Note.— For  other  cases,  see  Attacbment, 
Cent  Dig.  SS  111B>  1116:  Dec^  Dig.  S  311.*J 
0.  TBIAL  (8  210*)— IWBTBPCnOWa-^KllBlHON 

or  Tebhs. 

An  iostruction  that  tbe  jury  could  not  find 
against  the  third  person  unless  they  foond  that 
the  sale  was  made  in  fraud  was  defective  for 
failing  to  state  what  character  of  frauds  de- 
feat a  aale  within  Rev.  St  1009,  CS  2881,  2887, 
making  every  conveyance  with  intent  to  de- 
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fraad  crediton  Toid,  and  makiDK  every  eale  of 
personalty  onaccompamed  by  dellTery  follow- 
ed by  an  actual  and  coDtinnal  change  at  poasea- 
Kfon  Toid  as  against  crediton. 

[Ed.  Note.— For  othar  cases,  sea  Trial,  Oant 
Dig.  i  489;  Dea  Dig.  1  218.^] 

6.  Attaohhbrt  (S  811*)— Claims  bt  Thibd 

PEBSONS— TBZAIr— iNSTBUOnORB. 

An  inatructioQ  that,  if  the  third  person 
bought  the  goods  from  defendant,  and  took  and 
exercised  ownership  and  possession  in  person 
or  by  a  clerk,  and  held  himself  out  to  the  pab- 
He  as  tiie  owner,  it  was  not  necessary  that  he 
should  be  personally  present  all  the  time  and 
in  personal  charge  shoold  have  added  the  ele- 
ment that  the  indicia  of  ownenbip  should  have 
been  contiunooa. 

[Od.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  Si  1116,  1116;  Dec  Dig.  }  311.*] 

7.  Attachunt  (i  811*)  — Claims  bt  Third 
Pebbons— Trial— iNSTBTTcnoNS. 

An  instmction  that  fraud  wlB  not  be  pre- 
sumed, but  mast  be  proved,  and  that  the  bur- 
den of  proviitf  it  resta  on  the  party  alleging 
it,  and  tnat,  while  the  proof  need  not  be  direct, 
yet,  if  the  jnrj  beUere  that  the  facts  agree 
with  honesty  as  well  as  widt  dishonesty,  the 
sale  was  made  in  good  faitli,  and  the  verdict 
must  be  for  the  third  person,  was  objectiona- 
ble, not  being  so  framed  as  to  enable  the  jury 
to  apply  the  law  to  the  proof  of  a  voluntary 
conveyance  of  defendant* i  goods,  through  and 
with  the  lUd  of  Hi*  third  person,  to  his  wife, 
though  not  objeetionaUe  on  tiie  qnesdon  of 
actual  fraud. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  »  1115, 1116;  Dee.  Dig.  f  811.*] 

8.  Appkax.  Airo  Dbbob  S  882*)— Bbbonxous 
Ihstbuctiohs  —  Pabtt  Bhtxiud  to  Coic- 

FLAIN. 

A  party  who  assumes  ^e  burden  of  proof 
iriiile  the  burden  rested  on  an  adverse  party 
may  not  complain  of  on  instniction  placing 
the  bnrden  on  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  8561-8610;  Dec.  Dig.  S 
882.*] 

9.  FrAUDTTLBNT    CONTBTAITCIS     (|     188*)  — 

Right  or  Bona  Fidb  Pubobaseb— Beih- 

BUBBBHsnT. 

Where  a  debtor,  whose  goods  were  attecn- 
ed,  had  sold  them  to  a  third  person  with  in- 
tent to  defraud  creditors,  but  the  third  person 
purchased  without  notice,  and  in  good  faith 
executed  notes  for  the  price,  and  the  notes 
were  at  the  time  of  the  levy  in  the  possession 
and  under  the  control  of  the  debtor's  wife,  the 
third  person  could,  as  against  the  creditor, 
claim  protection  oiuy  to  the  extent  of  actual 
payment  on  th«  inaebtedneaa  for  the  price 
prior  to  the  attachment. 

[Bd.  Note.— For  other  cases,  sea  Fraudulent 
Conveyances,  Cent  Dig.  i|  578-582,  686;  Dea 
Dig.  I  188.*] 

10.  Attaohkbht  ({  802*)— GI.AIMB  or  Thzbd 

PEB80N8— NATUBB  OW  FBOCBBDINOa.  . 

An  interplea  filed  by  a  third  person  daim- 
fnf  ownership  of  the  property  levied  on  under 
an  attachment  procured  by  plaintiff  against  de- 
fendant is  in  the  nature  of  a  separate  suit  from 
the  action  between  plaintiff  and  defendant,  and 
the  Interpleader,  for  the  purpose  of  trial  of 
his  clahns,  assumes  the  position  of  plaintiff, 
while  idaintiff  in  the  main  action  assumes  the 
attitude  of  defendant 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  SI  1073-1082;  Dec.  Dig.  S  802.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  John  T.  Moore,  Judge. 
Action  by  the  Keet-Bountree  Dry  Goods 


Company  against  N.  J.  Hodges  and  another. 
In  whl(A  B,  B.  Lewis  interpleads.  From  a 
judgment  for  interpleader,  plaintllt  appeals. 
Beversed  and  remanded. 

Jos.  V.  Pitts,  of  Ats,  for  mppeUant.  Fred 
Stowmrfc  and  A.  B,  Bodiaiian,  botb  of  Ara, 
for  respondent 

BOBBRTSON.  P.  J.  On  ApiU  16,  1912. 
the  plaintiff  sued  the  defendants  in  a  Justice 
of  the  peace  court,  fi^ifgiwg  that  they  were 
partnoBi  and  three  days  latra  procured  a 
writ  of  attadunoit,  and  on  April  28,  1912, 
levied  fm  a  portion  of  Va  stock  of  goods  in 
poBseesltm  of  deCmdant  N.  J.  Hodges,  Indi- 
vidually, or  as  a  member  of  the  firm  of  W,  O. 
Hodges  &  Son,  at  Merritt,  In  Donglas  coun- 
ty. B.B.  Lewis,  on  April  80, 1912,  filed  with 
said  JosCioe  of  tJbe  peace  an  Interplea,  claim- 
ing to  be  the  owneor  ct  said  property  at  the 
time  of  the  levy  under  said  wilt  On  the 
same  day  a  Jury  trial  of  tbe  Interplea  was 
Iiad,  which  restilted  in  a  verdict  In  fbvor  of 
the  plaintiff,  from  which  the  Interpleader  ap- 
pealed to  tiie  circuit  court,  where,  upon  a 
trial  anew,  the  Jury  disagreed.  Upon  a  sec- 
ond trial  before  a  Jury  In  the  drcoit  court  a 
verdict  was  returned  for  the  Inteipleader, 
and  the  plaintiff  has  appealed. 

[1]  It  appears  in  the  trial  of  the  interplea 
in  the  circuit  court  that  the  plaintiff  volun- 
tarily assumed  the  burden  of  proof,  although 
the  burden  is  upon  viie  interpleader  to  estab- 
lish his  title.  Torreyson  v.  Tumbaugh,  105 
Mo.  App.  438,  443,  79  S.  W.  1002;  Gar  Co. 
V.  Barnard,  139  Mo.  142,  145,  40  S.  W.  762; 
StaddCT  Bro.  Oo.  T.  Lush,  96  Mo.  ^p.  261, 
68  S.  W.  687. 

Defoidant  N.  J.  Hodges  was  engaged  in 
the  mercantile  business  at  Merritt  and  the 
interpleader  claims  to  have  purchased  the 
entire  stock  of  goods  from  said  Hodges  on 
February  24,  1912,  by  first  making  a  deed  to 
Hodgea*  wife,  a  sister  of  the  interpleader, 
for  83^  acres  of  land  valued  at  $1,670,  and 
executing  to  Hodges*  wife  a  note  for  f630. 
No  Invoice  of  the  stock  of  goods  was  made. 
The  deed  was  not  recorded,  and  later  it  was 
returned  by  Hodges'  wife  to  the  interpleader, 
and  interpleader  then  executed  his  notes  to 
his  sister  for,  dslng  Hodges*  language,  "three 
hundred  and  odd  dollars  each,  totaling  $1,- 
670,  and  in  the  end  had  the  B.  B.  Lewis 
notes  for  (2,800,  secured  by  nothing  but  hla 
signature." 

According  to  the  interpleader*a  own  testi- 
mony, he  was  worth,  at  the  time  of  the  al- 
leged purchase  of  the  stock  of  goods,  in  per- 
sonal assets  considerable  less  than  $1,000 
over  and  above  his  exemptions.  If  be  owned 
any  other  land  than  what  he  claims  to  hare 
traded  Hodges,  It  Is  not  shown  by  the  record. 
A  very  small  portion,  possibly  not  exceeding 
$50,  was  claimed  by  the  interpleader  to  have 
been  paid  by  Mm  on  the  notes  glVen  for  the 
purchase  price  prior  to  the  date  of  the  at- 
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tat^unent.  Tlie  Interpleacler  did  not  obtain 
a.  mercbant^B  license  in  his  own  name  ontU 
in  September,  1012. 

Witnesses  testified  In  behalf  ot  the  plaln- 
Ufl  ttiat  Hodges  remained  in  possession  of 
the  store  until  after  the  first  trial  in  the  Joa- 
tiee  conrt,  April  30.  1912,  issuing  due  bills 
and  possibly  checks  on  the  bank  in  his  own 
name,  and  managing  and  conducting  the  busi- 
ness without  any  apparent  change.  Others 
testified  in  behalf  of  the  interpleader  that 
they  were  In  the  store  and  overheard  a  deal 
made  betweai  Hodges  and  the  interpleads, 
and  that  the  Interpleader  was  fteawntly  at 
the  store  thereafter,  waiting  on  customers. 
TbM  interpleader  and  Hodges  daim  that 
Hodgea,  aft»  the  alleged  sale,  was  deridng 
in  the  store  for  interpleads.  There  was 
also  some  testimony  to  the  effect  that  goods 
were  shipped  to  the  store  in  the  name  of  the 
interpleader,  and  the  address  on  the  biKces 
to  him  was  obserred  by  patrans  and  fre- 
qnfloters  of  the  store. 

The  int^leader  offered  In  erldence,  over 
the  objection  of  the  plaintll^  a  lettw  from  a 
wholesale  grocery  company  to  the  Interplead- 
&t  adouwledging-  receipt  of  an  oTder  for 
goods  dated  April  1, 1912,  and  also  offered  in 
evidence,  over  the  plaintiff's  objection,  six 
invoices  from  wholesale  houses  covering 
goods  purchased,  dated  from  April  Ist  to 
April  23d,  aggregating  in  amount  f218.94. 
The.  Interpleader's  conduct  In  this  regard 
would  raise  the  presumption  that  these  were 
the  only  purchases  made  by  him  for  the  busi- 
ness, because,  if  he  cousldered  that  ievidence 
in  his  behalf,  he  would  naturally  have  in- 
troduced testimony  of  other  transactions, 
If  any.  It  is  therefore  apparent  that  not  un- 
til more  than  a  month  after  he  claims  to 
have  purchased  the  stock,  valued  at  ¥2^00, 
did  he  personally  undertake  to  replenish  it 

The  defendant  N.  J.  Hodges  was  a  witness 
for  the  interpleader,  and  admitted  that  he 
owed  a  portion  of  the  debt  tor  which  plain- 
tiff sued  and  attached. 

[2]  For  some  reason  not  disclosed  by  the 
record,  the  defendant  Introduced  tesUmony 
all  of  which  appears  to  have  been  In  snpport 
of  the  Interpleader's  claim.  This  he  should 
not  have  been  permitted  to  do.  If  the  plain- 
tifl  had  objected,  as  the  defendant  Is  not 
a  party  to  this  Interplea. 

[8]  The  Inteipleader,  over  the  objection  of 
the  plalndfl,  offered  in  evidence  the  testi- 
mony of  two  witnesses  to  the  effect  that  the 
Int^leader's  general  rotation  fbr  truth 
and  veracity  In  that  community  was  good, 
and  one  other  witness  testified  that  his  gen- 
eral reputation  for  truth  and  honesty  In  the 
neighborhood  was  good.  This  was  error. 
Black  V.  Epstein.  221  Ho.  286.  305, 120  S.  W. 
754;  Bank  v.  Bichmond,  235  Mo.  632.  542. 
139  S.  W.  ;8jB2. 

The  instmctlons  given  In  b^alf  of  the 
interpleader,  to  which  the  pifl<nt<ff  excepted, 
are  as  follows: 


(Mo. 

(B)  *rrhe  sole  anesUon  In  this  case  Is 
whether  B.  B.  Lewis  was  the  owner  of  the 
goods  In  question  on  the  23d  day  of  April, 
1912.  And,  although  yon  may  believe  that 
W.  O.  Hodiees  ft  Son  owed  the  plaintiff  for 
goods  at  the  time  these  goods  were  attached, 
still  yon  cannot'  find  against  the  interplead- 
er, Lewis,  In  this  matter  unless  yon  also  find 
that  the  sale  of  the  goods  in  question  was 
made  in  fraud." 

(O  "If  yon  believe  that  the  interpleader, 
Lewis,  bought  the  goods  in  qnestlon,  and  ei- 
ther In  person  or  by  a  <derk  took  and  exer- 
cised ownership  and  possession  over  them, 
and  held  himself  out  to  the  iniblic  in  general 
as  the  owner  of  the  goods,  then  it  was  not 
necessary  that  he  be  perstmally  ineaent  all 
of  the  time  and  in  personal  tiharge  of  titan, 
and  yon  will  find  for  the  interpleader." 

'The  jury  are  tnstrncted  that  £mad 
will  not  be  presnmed,  bat  must  be  proTva, 
and  the  burden  of  provlns  it  rests  on  tliA 
party  alleging  i^  the  lAaintlff  heretai.  and, 
while  such  proof  need  not  be  direct  or  posi- 
tive evidraice,  bnt  may  be  by  iaatM  and  cir- 
cum  stances,  yet,  if  the  Jury  believe  from  the 
evidence  that  all  of  tiie  facta  and  circum- 
stances In  evidence  agree  as  well  with  hon- 
esty and  fair  dealing  as  with  dUdumesty,  you 
Bhonld  find  the  sale  of  Uie  stock  of  goods  in 
questioa  to  be  in  good  Mtb,  and  your  vo- 
dlct  should  be  for  B.  2.  Lewis,  the  inter- 
pleader." 

(B!)  "The  burdoi  of  proof  In  this  case  la 
on  the  plaintiff  to  prove  ite  case  by  a  pre- 
ponderance  of  the  evidence-  A  preponder- 
ance means  greater  weight** 

[4]  Instmction  B  Ss  enoneons  because  It 
told  the  Jniy  that  fJie  sole  question  In  fbe 
case  was  whether  the  InterplMder  ma  the 
owner  of  the  soods  In  qnestlon  on  the  date 
of  the  levy.  A  process  et  reasoning  mlfl^t  be 
adopted  to  the  effect  Otat,  It  the  Jury  flonnd 
that  there  was  a  fraud  tn  fact  or  in  law, 
then>  under  this  Instmction,  they  would 
necessarily  find  that  Un  Interpleader  was 
not  the  owner ;  bnt  the  Instmctbm  as  It  is 
framed  would  likely  lead  the  Jury  to  think 
that,  if  the  InteriAeader  had  as  a  matter  of 
fact  purchased  the  goods  and  paid  for  ttem, 
then  It  would  not  defeat  his  dalm,  even  U 
he  did  not  take  the  reqidred  possesdon. 

[I]  The  instmction  is  farther  «AJectlonablo 
In  that  it  tdls  the  Jury  that  they  cannot 
find  aialnrt  the  interpleader  unless  tlte  Jury 
find  that  the  sale  of  the  goods  In  qnestlon 
was  made  in  ftaud,  without  telling  the  Jury 
what  character  of  £cands  defeats  a  8al& 

Section  2881.  B.  S.  1900,  ptovldea  that 
every  conveyance  ot  goods  or  diattela  made 
or  contrived  with  tlie  Intent  to  Under,  delay, 
or  deficand  creditors  is  void.  Sectlim  2887 
makes  every  sale  of  personal  propwty  un- 
accompanied by  dellveiT  within  a  reason- 
able time,  followed  by  an  actual  and  con- 
tinued change  of  possession,  fraudulent  and 
void  as  against  creditors.  This  latter  section 
defines  constructive  fraud  wbicb  vltSatea 
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sales  IrrespectlTe  of  tlie  intent  ox  Oie  sol- 
vency of  the  Jnrtles. 

And  tbere  Is  a  class  of  transactions  where- 
in a  party  who  Is  solTsnt,  and  gtves  or  Tolnn- 
tarlly  conTcys  his  property  to  another,  Is 
presumed  to  be  gnllty  of  fraad  as  to  his 
^editors.  Welch  t.  Mann,  193  Ho.  304,  825. 
92  3.  W.  98;  Star  r.  Penfleld,  166  iSo.  App. 
802,  804,  148  S.  W.  882. 

[I]  Instruction  C  told  the  jury  that,  If  the 
Interpleader  bonght  the  goods  In  question, 
and  took  and  exercised  ownership  and  posses- 
sion over  thrai  In  person  or  by  a  derk,  and 
held  himself  out  to  the  public  and  In  general 
as  the  owner  of  the  goods,  then  it  was  not 
necessary  that  he  be  personally  present  all 
of  the  time  and  in  personal  charge.  It  wonid 
hare  been  better  had  it  followed  the  require- 
ment of  the  statute  that  such  Indicia  of 
ownership  must  be  continuous. 

[7]  Instruction  D  Is  wrong  in  that  it  told 
the  Jury  that  the  burden  of  proof  rested  on 
the  plalntltr.  That  may  be  true  when  actual 
fraud  Is  Involved;  but  as  to  the  question  of 
the  fraud  involved  here  by  reason  of  the 
voluntary  conveyance  and  transfer  ot  de- 
fmdant's  stock  of  goods,  through  and  with 
the  aid  of  the  interpleader,  to  his  wife  It 
Is  not  the  law,  because,  when  it  Is  shown  that 
tills  transfer  was  voluntary,  "the  onus  Is  cast 
nptm  the  pafty  seeking  to  sustain  it  to  show 
that  the  grantor  bad  ample  means  left  to 
meet  all  of  his  Indebtedness."  Bank  v. 
Thomborrow,  109  Sfo.  App.  643,  88  S. 
W.  771.  This  Instmction  Is  not  objectionable 
as  an  iiuftructlon  upon  the  question  of  ac- 
tual fraud;  but,  if  given  in  a  case  of  the 
character  of  tiie  one  at  bar,  it  should  be  so 
framed  tiiat  the  Jury  would  unquestionably 
understand  that  it  so  applied. 

tl]  Instruction  B  Is  erroneous  for  the  rea- 
son that  the  burdoi  of  proof  does  not  rest 
upon  the  plalntUT,  although,  since  it  volun- 
tarily assumed,  so  far  as  the  record  dis- 
closes, tiiat  burden,  we  are  of  the  opinion 
that  it  Is  in  no  position  to  complain  of  the 
giving  at  that  instruction.  We  refer  to  the 
instmction  only  in  contemplation  of  another 
triaL 

[I]  In  tlie  ev^  the  Jury  should  find  that 
Hodges  had  the  actual  intent  to  hinder,  de- 
lay, or  defraud  his  creditors,  thai,  even  If 
the  Interpleader  purchased  without  notice  of 
that  fhct^  and  in  good  faith  executed  the 
notes  in  question,  yet,  as  it  developed  at  the 
trial  that  those  notes  were  at  the  time  the 
attadiment  was  levied  in  tiie  possession  and 
under  the  conbwl  of  the  payee,  Hodges*  wif^ 
the  Inteipleader  could  Chilm  protection  in 
the  transaction  only  to  the  extoit  that  he  can 
prove  actual  paymwt  upon  said  indebtedness 
prior  to  the  time  of  the  attadiment  Am- 
holt  V.  Hartwlg,  73  Mo.  485,  488;  Dougherty 
V.  Cooper,  77  Mo.  G28,  532;  Wetmore  v. 
Woodsy  62  Mo.  App.  265,  270. 

[I I]  In  view  of  the  tect  that  this  case  must 
be  tried  again,  we  direct  attention  to  tiie 


fiict,  wfaidh  does  not  appear  to  have  been 
recognised  in  the  trial  now  under  conaldera- 
ticm,  tlut  an  Intorplea  of  this  character  Is 
In  the  nature  of  a  separate  suit  from  the 
actiw  betwem  the  plaintiff  and  tiie  defend- 
ant; the  interpleader  assuming,  for  the  pur- 
pose of  the  trial,  the  poidtlon  of  plaintiff 
(Torreyson  v.  Tnmbaugh.  105  Mo.  App.  439, 
443,  79  S.  W.  1002),  the  plaintiff  In  the  main 
suit  being  in  the  attitude  of  a  defendant,  the 
action  being  in  the  nature  of  a  replevin  to 
determine  the  xl^t  to  the  possession  of  the 
pnvorty  attadied  <Bank  v.  Keeney,  134  Mb. 
App.  7^  78,  114  &  W.  658;  Bank  v.  Boyer, 
161  Ma  App.  148,  140,  142  S.  W.  487),  and 
the  trial  being  wholly  segregated  from  the 
main  suit  (Oiett  v.  McGannon,  74  Mo.  App. 
209.212). 

On  account  of  the  errors  above  discussed, 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  as  above  indi- 
cated; the  intwpleader  assuming  the  burden 
of  proof  to  the  extent  that  we  have  held  it 
to  be  his  duty. 

Reversed  and  remanded. 

STUBOIS,  jr..  concurs.  FABBINOTOM.  J., 
nottftttng. 


CONNOE  EEAI/TY  CO.  v.  ST.  LOUIS 
UNION  TRUST  CO.  et  aL 
(Springfield  Court  of  Appeals.  Missouri.  Dec 
11,  1913.) 

1.  Attobret  ano  Cliknt  (S  135*)— Coupen- 

SATIOK— IHFIJED  CONTKACT  TO  PAT. 

Where  an  attorney  reoders  valuable  serv- 
iees  which  are  accepted  bj  Us  eUent,  there  is 
an  Implied  agreement  to  pay  therefor. 

[Ed.  Note.— For  otber  cases,  see  Attorney 
and  CUent,  Cent  Dig.  {  308;  Dec.  Dig.  {  135.*] 

2.  pABTinoN  a  114*) —Costs  — Attobnby's 
Feb. 

Under  Rev.  St  1000,  i  2275,  providing  that, 
in  all  cases  where  the  parties  do  not  dumisa. 
the  trial  court  shall  have  discretion  to  award 
coats  onleas  a  different  provision  is  made  by 
law,  and  sections  2279  and  2600,  s^etafically 
proTiding  for  attorney's  fees  in  partinon  suits, 
the  amount  of  the  fee  in  a  partition  snit  need 
not  be  fixed  by  contract;  and  this  rule  applies 
to  a  salt  where,  pending  an  order  of  sale,  the 
parties  formed  a  corporation  to  take  title  tc 
the  land  In  suit,  and  stock  therein  was  issued 
to  each  in  proportion  to  the  interest  he  bad  in 
the  land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  440-440;  Dec  Dig.  f  114.*] 

8.  Partition  (S  114*)— Covpbnsatioh— Rea- 
sonable 

In  partition  iavolving  mineral  landa  worth 
$24,000,  where  the  dedred  result  was  accom- 
plished by  the  formation  of  a  corporation,  and 
the  issuance  of  stoc^  therein  to  the  parties  in 
proportion  to  their  interest  in  the  land,  and 
where  other  attorneys  testified  that  $1,200  was 
a  reasonable  fee,  the  trial  court  was  justified 
in  awarding  a  fee  of  $720  to  plaintlfE's  attorney. 

[EkL  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  |{  440-440;  Dec  Dig.  |  114.*] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 


•For  otbsr  cases  see  sans  ti9lo  sad  ssqUoo  NUlfBBB  in  Dse.  Dig.  ft  Am.  XU^  Eay-Na  Bmtim  ft  Rap'r  ladeias 
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Partition  by  the  Connor  Realty  Company 
against  the  St  Lonla  Union  Trust  Company 
and  others.  From  an  order  allowing  a  fee 
of  1720  to  plalntlirs  attorney,  detendanta 
appeal.  AiBrmed. 

McReynolda  ft  AUUratton.  of  Garthage, 
for  apprilanta.  Howard  Gray  and  W.  H. 
Pbelps,  both  of  Carthage,  for  respondent 

FABRINOTON,  J.  This  appeal  was  taken 
from  an  order  allowing  an  attorney'B  fee  of 
$720  In  a  partition  salt  Tbe  plalntUf  and 
defimdantB  were  owners  as  tenants  In  com- 
mon of  80  acres  of  land  In  Jasper  county. 
On  December  20, 1911,  the  plalntUf,  by  Its  at- 
torney, W.  B.  Phelps,  Instituted  a  salt  In 
the  Jaspo*  county  drcnlt  court  to  partition 
the  propert7<  The  petition,  ^gned  by  W.  H. 
Phelps  as  attorn^  ftor  the  plaintiff,  set  up 
the  respeetlTe  interests  of  the  parties,  al- 
le^  that  lOalntUf  vras  the  owner  of  an 
undivided  one-fourOi  Interest,  and  prayed 
that  the  real  estate  be  divided  among  the 
parties  according  to  their  respectire  Inter- 
ests. The  defendants  were  served  with  pro- 
cess, and  subsequently  answered.  The  an- 
swer of  Bmma  R.  Holmes  and  the  St  Lonla 
Union  Trust  Company,  two  of  the  defend- 
ants owning  an  nn^vMed  one-half  Interest 
admitted  the  averments  In  the  petition  as 
to  the  reepediTe  Interests  of  the  owners, 
set  up  the  fact  that  the  property  was  valu- 
able mineral  land  and  .could  be  divided  In 
kind,  and  a^ed  that  commissioners  be  ap- 
pointed to  examine  and  divide  the  property 
in  kind.  The  answer  of  James  W.  Way  ad- 
mitted the  allegations  of  the  petition,  set  up 
the  fact  that  the  pr<^rty  was  valuable  min- 
eral land,  and  aveEved  that  the  same  could 
not  be  divided  In  kind  in  an  equitable  way, 
and  asked  that  an  order  be  made  dlrecttng 
a  sale  of  the  property  and  a  division  of  the 
proceeds  among  the  parties  according  to  their 
respective  Interests.  The  piyint**  in  r^ly 
admitted  that  the  land  was  not  susceptible 
of  partition  in  kind.  After  a  hearlns^  the 
court  entered  an  Int^locotory  decree  finding 
the  Interests  of  the  parties  to  be  as  alleged 
in  the  petition  and  directing  that  the  land  be 
sold  and  the  proceeds  divided  according  to 
the  interests  of  the  parties  as  found.  After 
the  order  of  sale  was  made,  all  the  parties 
owning  this  property  agreed  to  form  a  cor- 
poration for  the  purpose  of  taking  title  to 
the  land  In  suit  Tbla  arrangement  vras  per- 
fected, and  stotik  In  the  corporation  was  is- 
sued to  each  of  the  parties  for  an  amount 
bearing  Hie  proportion  to  the  whole  amount 
of  the  stock  that  each  one's  interest  In  fbB 
land  bore  to  the  whole  of  the  land.  In  other 
words.  Instead  of  dividing  the  property  In 
kind,  a  corporation  was  organized  with  the 
capital  c'onfdstlng  of  the  property  In  suit  and 
each  tenant  in  common  took  his  respective 
part  In  sto^  of  the  corporation.  After  tills 
arrangement  had  beoi  entered  into,  the  de- 
fendants moved  the  court  to  set  aside  the 
decree  and  dUmlaa  the  salt  Prior  to  pass- 


ing upon  this  motion,  the  court  took  up  the 
application  of  W.  H.  Phelpe  for  the  allow- 
ance of  an  attom^s  fee  and  made  an  al- 
lowance of  $720  for  his  services,  taxing  the 
same  as  costs  In  the  cause  and  ordering  the 
costs  to  be  taxed  against  all  the  parties  ac- 
cording to  their  respective  interesto  as  set 
out  in  the  Interlocutory  decree:  Thereafter, 
the  defendants'  motion  to  wt  aside  the  Inter- 
locutory decree  and  dismiss  the  cause  was  by 
consent  taken  up,  and  the  court  found  that 
the  organization  of  the  corporation  and  the 
arrangement  of  taking  stock  had  been  agreed 
upon,  and  sustained  the  motion  as  to  the 
dismissal  of  the  cause,  but  ovwruled  that 
portion  of  the  motion  asking  that  the  inter- 
locutory decree  be  set  aside,  and  ordwed 
that  the  cause  be  dismissed  and  the  defend- 
ants discharged,  and  that  the  costs  including 
the  attom^'s  fee  be  taxed  against  the  re- 
spective parties.  From  this  action  the  vp- 
peal  was  taken. 

At  the  hearing  as  to  the  allowance  of  an 
attorney's  fee,  the  plaintiff  Introduced  as  a 
witness  T.  T.  Nolan,  who  testified  that  the 
value  of  the  land  when  the  partition  suit 
was  filed  was  924,000.  Plaintiff  then  showed 
b^  the  testimniy  of  A.  L.  Thomas  and  R.  A. 
Mooneyham,  two  lawyers  of  Jasper  county, 
that  the  value  of  the  services  rendered  by 
attorney  W.  H.  Phelps  in  this  cause  was 
11,200.  The  d^endants  offered  no  evidence 
as  to  the  value  of  the  attorney's  services, 
tfut  did  offer  In  evidence  the  deeds  from  the 
respective  parties  to  the  corporation  and  the 
documents  evidencing  the  Incorporation.  So 
far  as  this  record  shows,  W.  H.  Pbelps  acted 
throughout  as  the  attorney  representing  the 
plaintiff  In  this  partition  suit  and  there 
was  no  contest  concerning  his  services  until 
It  came  to  the  allowance  of  a  fee. 

There  are  but  two  queattons  raised  1^  ap- 
pellants in  this  appeal,  one  as  to  the  powor 
of  the  trial  court  to  allow  an  attorney's  fee 
in  a  partition  suit  under  the  facta  herein, 
and  the  othor  as  to  whethw  tlie  allowance 
of  $720  was  excessive,  unreasonable;  and  a 
manifest  abuse  ot  the  dlscretlrai  vested  In 
the  court 

Relying  upon  the  cases  of  jDraper  v.  Dra- 
per, 20  Mo.  13,  and  Lucas  Bank  v.  King;  73 
Ma  600,  appellants  insist  that  in  the  alh 
senee  of  a  contract  for  a  fee  between  the 
plaintiff  and  its  attorney,  none  could  be  air 
lowed. 

[1,2]  We  most  rule  against  apitdlants  on 
this  contention,  and  it  would  seem  that  no 
other  reasons  need  be  given  than  those  con- 
tained In  the  following  cases:  Ules  Ulea, 
116  Mo.  App.  413, '01  S.  W.  083;  Donaldson 
V.  Allen,  213  Mo.  293,  111  S.  W.  1128,  127 
Am.  St  Rep.  601;  Forsee  v.  McGuire,  100 
Mo.  App.  701,  83  S.  W.  548;  Didle  v,  Eddie, 
188  Mo.  500,  SO  S.  W.  451;  State  ex  reL 
Shlpman  v.  Allen.  124  Mo.  App.  465,  472, 103 
B.  W.  1000;  Taussig  v.  Railway  Ca,  106  Ma 
28,  65  S.  W.  060,  80  Am.  St  Hep.  6T4.  These 
cases  hold:  Vixat  that  Cbs  asMraat  «t  the 
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attorney^B  £ee  need  not  be  fixed  by  contnct 
or  agreement  In  a  partition  mlt  to  antborlie 
tbe  trial  Judge  to  aDow  the  plalntUTs  at- 
torney a  fee;  and,  second,  that  where  an 
attorney  renders  valuable  aerrlcee  wWch  are 
aGCQ)ted  by  hla  <dlent,  there  1b  an  Imptted 
agreemmt  to  pay  for  the  same.  It  1b  dis- 
tinctly pointed  oat  In  these  cases  why  the 
role  announced  In  the  two  cases  relied  np<m 
by  tbe  amteUants  is  no  longer  the  law  Is  this 
state. 

Appellants  dte  section  2276,  B.  S.  1009, 
which  reads  as  ftdlows:  "Upon  the  plalntlfl 
dlwmiwitTig  Us  salt,  or  defendant  dismissing 
tbB  santo  for  want  of  pnwecntloo,  the  defend- 
ant sbiUl  recover  against  the  plalntUE  his 
costs;  and  In  all  other  cases  It  shall  be  In 
the  discretion  of  the  court  to  award  costs 
or  not)  6X0^  In  those  cases  In  whldi  a  dif- 
ferent provision  is  made  by  law."  This 
statute  does  not  apply  to  this  case,  because 
this  snlt  was  not  dilsmiased  by  the  plalntlfl, 
or  on  motion  of  the  plaintiff,  nor  on  a  motion 
of  tlie  defendants  for  want  of  prosecution. 
There  la  a  portion  of  tbe  statute,  however, 
that  bears  on  the  qoestion,  to  wit,  "and  in 
all  other  cases  it  shall  be  In  the  diseretloD 
of  the  court  to  award  costs  or  not,  except  In 
Uiose  cases  In  which  a  dUterent  provision 
ia  made  by  law,"  and  a  different  provision  is 
made  by  the  uiactment  of  sections  2279  and 
2609,  B.  S.  1909,  which  deal  specUtcaUy  with 
the  assessment  of  costs  Including  attorney 
fees  In  partition  suits.  See  M<Afanu8  v. 
Prlce^  246  Ha  488,  152  S.  W.  3. 

For  the  reasons  stated  In  Donaldson  v.  Al- 
len, supra,  the  attorn^  for  the  plaintiff  in 
an  evUtable  partition  Is  untitled  to  have  his 
fee  taxed  as^lnst  aU  tiie  parties  taking  nn- 
Aet  the  partition  according  to  tbeSt  respective 
Interests.  How  could  a  more  Just  partition 
be  arrived  at  than  that  accomplished  in  this 
case?  The  ultimate  purpose  of  this,  as  well 
as  any  partition  suit,  was  to  give  the  re- 
q>ectlve  ownws  their  indlvldnal  Interests 
In  the  property  lafiier  than  their  interests 
in  common.  The  petition  filed  by  plaintiff's 
attorney  brought  about  this  ultimate  result 
In  some  caaea,  the  prt^rty  can  'be  divide  in 
kind;  In  others,  the  proceeds  must  be  di- 
vided. While  It  is  tme  the  course  here  pur- 
sued was  somewhat  novel,  tbe  purpose  of  tbe 
salt  and  the  result  readied  was  that  which 
is  desired  in  any  partition  proceeding.  Con- 
sidering the  character  tjt  the  land  sotight  to 
be  partitioned,  the  process  of  adjustmoit  of 
the  rights  of  the  various  parties  hm  was 
far  better  than  to  have  divided  the  land  in 
kind,  in  which  event  possibly  one  of  the  ten- 
ants in  common  would  have  acquired  valuable 
mining  land,  and  another  land  of  mnch  less 
value.  The  course  pursued  was  better  than 
to  have  sold  the  land  becanse  some  of  the 
o\mers  might  have  been  able  to  make  it 
bring  all  It  was  worth,  while  others  might 
have  been  unable  to  make  it  bring  a  value 
eqnal  to  their  undivided  Interests.  H.ere 
the  form  of  the  property  was  changedt  and. 


In  its  dunged  form,  divided  la  Und.  Beax^ 
login  mind  that  the  result  desired  in  the  par^ 
tltltm  sidt  was  accomplished  by  virtue  of  the 
proceeding,  and  that  attorney  fees  are  al- 
lowed the  petitioning  parties  In  legal  or  equi- 
table itartltlons,  it  would  seem  that  no  more 
need  be  said  to  uphold  the  l^Uty  of  the 
allowance  made  In  this  case. 

The  case  of  Appleman  v.  Appleman,  140  Mo. 
309,  41  8.  W.  791,  62  Am.  St  Kep.  732,  fftUs 
as  an  authority  here  for  the  reason  that  the 
plaintiff  lost  ttie  snlt  because  It  was  deter- 
mined that  he  had  no  Interest  snbj&ct  to  par^ 
tition.  We  are  also  referred  to  the  case  of 
Murphy  V.  Smith,  86  Mo.  833;  but  that  was 
a  snlt  in  ejectment,  and  hence  has  no  bear- 
ing on  the  qoestion  in  issue  here.  So,  in  the 
case  of  Schafer  v.  Boberta,  166  Mo.  App.  loc. 
dt  84,  148  S.  W.  393,  the  question  of  attor- 
ney fees  arose  under  the  attachment  law  and 
not  under  the  statutes  referred  to  In  tbe 
case  at  bar.  In  the  case  of  Whltsett  v. 
Wamack.  96  Mo.  App.  296,  60  S.  W.  24,  tbe 
question  Involved  was  conceming  an  allow- 
ance to  the  guardian  ad  litem  in  a  partition 
suit,  and  the  question  before  us  was  not 
raised  in  that  case,  althongb  some  of  the 
language  nsed  in  the  opinion,  which  was 
purely  obiter,  would  seem  to  be  contrary  to 
our  ruling.  However,  it  seems  to  us  that 
the  court  In  that  case  went  further  in  con- 
struing the  statute  so  as  to  make  an  allow- 
ance for  the  guardian  ad  litem  than  It  is 
necessary  for  us  to  go  In  this  case  to  allow 
the  attorney's  fee,  and  the  ruling  in  that 
case  on  that  question  Is  approved  by  ua,  and 
was  properly  made  on  the  broad  ground 
which  courts  should  take  in  holding  that, 
where  valuable  services  have  been  rendered 
which  had  been  accepted  and  the  beneflta 
thereof  received,  it  Is  the  duty  of  the  court 
to  so  construe  the  law  as  to  conform  to 
natural  Justice  as  nearly  as  possible. 

[8]  As  to  the  second  contention,  it  may  be 
merely  noted  that  the  showing  made,  to  wit, 
that  the  property  was  worth  924,000,  that  the 
desired  result  had  been  accomplished,  and 
that  an  attorney's  fee  of  $720  had  been  al- 
lowed, would  certainly  be  sufficient,  and  one 
which  does  not  prompt  us  to  hold  that  the 
discretionary  power  of  the  court  was  abused. 
Besides,  the  only  testimony  Introduced  con- 
cerning the  value  of  the  services  was  that 
of  the  two  members  of  the  Jasper  county  bar 
whose  standing  as  lawyers  and  business  men 
was  unquestioned  and  known  to  the  trial 
Judge,  and,  as  tbe  amount  fixed  by  the  trial 
Judge  was  less  than  two-thirds  of  that  fixed 
by  them  as  a  reasonable  fee,  ws  hold  that  the 
trial  court  was  amply  Justified  in  the  amount 
at  the  allomnce  mad& 

It  foUom  from  what  has  t>een  ssld  that 
the  action  of  the  drcult  court  Bbonld  be  af- 
firmed, and  it  is  so  ordered. 

ROBBBTBOM,  P.  3^  and  STUBaiB,  J., 
concur. 
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BONET  T.  0R<3AN. 
(Spxingfiald  Court  of  AppeaU.  HlMoari. 
Deft  U.  191&) 

1.  Appeai,  and  Ebbob  (i  867*)— BiTiEW— 

OBAimita  New  Tbiai.. 

In  determiniiig  whether  tbe  trial  coart 
erred  in  granting  defendant  a  new  trial,  the  ap- 
pellate court  must  decide,  not  whether  defend- 
ant could  complain  of  tbe  verdict  on  appeal,  bat 
rather  whether  the  new  trial  waa  granted  Cor 
good  cause  shown. 

[Bid.  Note.— Eor  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  U  347e-S4£6;  Dee;  Dig.  | 
867.*J 

2.  Appeax.  aitd  Ebbob  ({  861*)— Haxkless  Eb- 
bob—Ebboneous  Reason. 

The  appellate  court  will  not  reverse  an  or- 
der granting  a  new  trial  because  it  specifies  an 
erroneoas  reason  for  such  action,  if  other  valid 
reastnu  raised  bj  the  motion  exist,  but  the  bur- 
den is  on  respondent  to  show  such  other  rea- 
sons. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  840S,  &404.  840fr-3424, 
3427-^430;  Dae.  l>lc.  (  854.*] 

3.  IjXBBL  and  SI.AKDEB  ({  7*)— CONSTTBUOTIOH. 

A  bare  statement  that  one  has  sworn 
falsely  in  court  imputes  the  crime  of  perjury. 

[Eid.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  17-78;  Dec.  Dig.  I  7.*] 

4.  Libel  and  Siand3eb  Q  7*)— WoXds  Action- 

ABIX  FEB  SB. 

A  charge  of  pujoir  !■  actionable  per  m, 
the  law  Irapving  damage  frtnoi  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i|  17--78rDec.  Dig.  |  7.*] 

6.  Libel  and  Slandeb  (i  33*)— Damaqes— 

WOBDS  AcnONABLB  FEB  SB. 

The  law  presumes  that  damage  results  from 
the  publication  of  wtnvto  actiouahle  per  ae. 

[Ed.  Not&n-For  other  easM.  see  Ubel  and 
Slander,  Coit  Dig.  S|  112,  277;  Dec.  Dig.  | 
33.*] 

6.  Appeai.  and  Ebbob  (8  1170*)— Vebdict— 

ACrnAL  DAMAOEft—NECEBSITT  OF  FlNDJNO. 

A  new  trial  should  not  be  granted  to  de- 
fendant in  an  action  for  libel  for  cbargiiig  per- 
jury, because  the  verdict  for  plaintiff  only  round 
exemplary  damages  for  him,  without  mention- 
ing actual  damages,  in  view  of  Rev.  St  1909,  | 
IKK),  requiring  the  court  to  disregard  defects 
not  affecting  the  substantial  rights  of  the  par- 
ties. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  4032,  4066,  4075,  4098, 
4101,  4454,  454(M545;  Dec.  Dig.  {  1170.*] 

7.  Evidence   {|  82*)— Fbesuhptiokb— Orn- 

CIAL  DUTT. 

It  is  presumed  that  the  courts  idll  pur- 
sue the  proper  course  if  their  power  ia  properly 
Invoked. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  104;  Dec.  Dig.  S  82.*] 

Appeal  froia  Circuit  Court,  SbannoD  Coun- 
ty ;  W.  N.  Evans,  Judge. 

Action  by  William  W.  Ron^  against  John 
E.  Organ.  From  an  order  eustaining  a  mo- 
tion for  a  new  trial  after  verdict  for  plain- 
tiff, be  appeals.  Reversed  and  remanded, 
with,  directions  to  reinstate  Judgment  ren- 
dered on  the  verdict 

Wm.  P.  Elmer  and  J.  D.  Gnstln,  both  of 
Salem,  for  appellant  O.  C.  Dalton  and  A.  X 
Arthur,  both  of  Salem,  and  Robt  Lamar, 
of  Houston,  for  respondent 


rARRXNQTON,  J.  Action  for  libel  filed 
In  the  Dent  county  drcnlt  court  Chance  of 
venue  to  Sbannon  count;.  Trial  b7  Jury,  and 
Tordict  for  plaintiff  for  flOO  exonidaiy  dapi- 
agea,  nothing  betng  said  In  tbe  Terdlct  as 
to  actual  damages.  I%e  drcnlt  court  granted 
defendant  a  new  trial,  sped^ing  as  the  rea- 
son that  the  form  of  the  verdict  was  ernme- 
ona  Plaintiff  appealed  from  tbe  order  sds- 
tainlog  the  motion  for  a  new  trial. 

In  bis  petition,  the  plaintiff  aU^ea  tbat  be 
Is  now  and  foe  a  long  time  bas  been  a  xeal- 
dent  of  Salem,  Dent  county.  Ho.,  and  ttiat 
the  defendant  is  a  resident  of  On  same 
place,  and  oigaged  in  publlabbv  a  nsire- 
paper  called  "The  Salem  Monitor"  wUeb 
has  a  drculattoi  in  Dent  county  and 
several  other  conntleB  In  MlBsouii  and  In 
various  states;  that  plaintlfl  was  sworn  as  a 
witness  and  testified  In  the  trial  of  an  action 
In  the  circuit  court  of  Shannon  county, 
wherein  the  city  of  Salem,  at  the  relation 
and  to  the  use  of  William  W.  Roney  and 
Jesse  Ward,  was  plaintiff,  and  W.  W.  Young 
was  defendant  in  September,  1911;  that  said 
defendant  In  said  action,  W.  W.  Toung,  ad- 
vised and  procured  the  defendant  herein  to 
publish,  and  that  tbe  defendant  herein  did 
publldi,  in  The  Salem  Monitor  certain  faJae. 
defamatory,  malicious,  and  libelous  language 
of  and  concerning  tbe  plalntifC,  to  wit:  "The 
case  of  the  city  of  Salem  against  W.  W. 
Toung  on  tax  bill  for  building  a  sidewalk 
was  tried  before  a  Jury  in  circuit  court  in 
Shannon  county  last  week  and  resulted  In  a 
verdict  for  the  city.  A  motion  for-  a  new 
trial  was  made  and  a  notice  of  an  appeal 
to  the  state  Supreme  Court  was  filed.  The 
verdict  of  the  jury  was  probably  influenced 
by  the  false  testimony  of  one  of  the  witness- 
es Interested  In  the  suit  and  the  April  grand 
Jury  may  investigate.  This  case  was  first 
decided  in  favor  of  Young  here.  Harry 
Clymer,  special  Judge,  but  reversed  and  re- 
manded by  the  Springfield  Court  of  Appeals, 
and  the  end  is  not  yet"  The  petition  then 
averred  that  the  person  referred  to  In  aid 
publication  was  the  plaintiff  herein,  and 
tbat  it  was  so  intended  by  the  defendant,  and 
that  the  readers  of  said  newspaper  should 
understand  that  the  person  referred  to  was 
the  plaintiff,  and  tbat  It  was  understood  by 
tbe  readers  of  said  newspaper  that  the  per- 
son referred  to  in  said  publication  waa  the 
plaintiff.  It  is  then  alleged  that  said  publi- 
cation tends  to  expose  plaintiff  to  public 
contempt  and  ridicule  and  deprive  blm  of  the 
benefits  of  business  and  social  Intercottrse, 
and  charges  him  with  having  committed  the 
crime  of  perjury;  that  tbe  publication  was 
wantimly,  willfully,  and  malidonsly  made 
and  circulated  as  aforesaid,  to  the  great  dam- 
age of  tbe  plalnUfF.  Actiul  damages  in  tbe 
sum  of  $10,000,  and  exonplaiy  damages  in 
the  sum  of  910,000  constitute  the  prayer. 
As  the  case  stands  in  this  court  it  Is  un- 
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necessary  ts  nt  oat  the  aitmrei<  or  reply. 
The  erldenee  and  Ins  tractions  are  not  con- 
tained In  the  abstract  The  Jndgment  la 
copied  in  the  lUwtrael;  and  In  Oe  ^uOffsuat 
la  recited  the  verdict,  aa  foUova:  '*We,  the 
jury,  find  the  Issue  for  the  ^alnttff  In  the 
sum  of  $1004N)  aa  an  exemplary  damage 
agidnat  7.  E.  Oi^n,  H.  0.  Adalr,  Voranan.** 
[1]  Onr  unestion:  Did  the  trial  conrt  com- 
mit lerenAble  error  In  granttm  deCuidant 
a  new  trial?  In  anawering  this  ^eetltm,  we 
are  reanlred  to  decide,  not  whetber  the  de- 
fendant could  complain  of  the  verdict  In  fiiia 
conrt,  whidi  was  a  qnestlon  A>r  decision  In 
the  caae  of  Adams  t.  Bailroad,  149  Ha  Am>< 
278.  180  &  W.  4B,  Irat  ratlier,  whether  the 
trial  court  granted  a  new  trial  tta  good  cause 
shown. 

[2]  The  order  granting  a  new  trial  states  a 
specie  reason,  to  wit,  "that  the  form  of  the 
verdict  is  erroneoos."  The  respondent,  as 
the  record  Is  presented  to  us,  has  accepted 
this  as  being  the  only  groond  assigned  for 
granting  a  new  trial.  He  has  not  shown,  as 
he  might  have  done,  that  even  thongb  the 
trial  court  assigned  a  wrong  reason  for  its 
action,  yet  there  were  errors  committed  dur- 
ing the  course  of  the  trial  warranting  the 
order  granting  a  new  trial.  This  court  vrill 
not  reverse  an  order  granting  a  new  trial 
which  specifies  a  wrong  reason  when  it  Is 
shown  that  other  valid  reasons— complained 
of  In  the  motion  for  a  new  trial — actually 
exist  Hewitt  V.  Steele,  118  Mo.  463,  473,  24 
S.  W.  440;  Morelock  v.  Railway  Co.,  112  Mo. 
App.  640,  644,  87  S.  W.  6.  But  the  burden  Is 
upon  the  respondent  to  show  such  other 
valid  reasons.  It  is  intimated  In  respondent's 
brief  that  the  court  granted  the  new  trial  be- 
cause the  verdict  was  against  the  weight  of 
the  evidence.  The  trial  court  had  an  un- 
doubted right  to  do  this,  but  the  record  pre- 
sented to  us  shows  it  did  not  act  on  that 
ground,  and  neither  the  motion  for  a  new 
trial  nor  the  evidence  are  before  us.  Had 
this  record  shown  that  the  order  was  based 
on  tbe  weight  of  the  evidence,  or  any  other 
ground  assigned  In  the  motion  for  a  new 
trial  whltdi  would  be  a  valid  reason  to 
support  the  order,  we  would  not  disturb  it, 
in  the  absence  of  an  abuse  of  discretion. 
But  as  the  case  Is  presented  here,  the  order 
granting  the  new  trial  must  stand  or  fall  on 
the  ground  specified  in  the  ord^,  "that  the 
form  of  the  verdict  Is  erroneous,"  and  if 
that  is  found  to  be  untenable,  the  order  must 
be  set  aside. 

The  cases  of  Morrison  iUg.  Co.  t.  Boach  it 
Greene,  101  Mo.  App.  682,  687,  78  S.  W.  644, 
and  Bnsor  t.  Smith,  57  Mo.  AKh  5S4,  580, 
hold  that  it  is  the  duty  of  the  appellant  to 
bring  up  the  whole  record,  so  that  the  court 
may  see  that  there  is  no  reason  assigned  in 
the  motion  tor  a  new  trial  justi^^ring  the 
conrt  in  austainlng  It  and  that  in  the  ab- 
sence of  BoCh  ahowli^  the  appellate  oourt 
will  presume  there  was  sufficient  reason. 


The  two  cases  last  dted,  however,  cannot  be 
zecognlzed  aa  authority,  since  tb»  Suprone 
Gonrt  baa  placed  such  burden  upon  the  re- 
aSKmdoit  See  C^wford  T.  Stockyards  Co.,  215 
Mb.  804, 402,  U4  S.  W.  im ;  Millar  v.  Madi- 
son Car  Oa,  180  Mo.  517,  81  S.  W.  674;  Dale 
it  Bennett  t.  Mining  Co..  110  Mo.  App^  817, 
820^  85  S.  W.  920. 

Section  1850,  S.  S.  1909,  requires  the  trial 
court  In  evwy  stage  of  the  action,  to  dis- 
regard any  error  or  defect  In  the  proceedings 
which  diall  not  alfect  the  substantial  rights 
of  Uie  adverse  party. 

In  the  case  of  Lampert  v.  Drug  Co.,  238 
Mo.  loc.  dt  415,  141  S.  W.  1097,  37  L.  B.  A. 
(N.  S.)  533,  Ann.  Oas.  1013 A,  861,  our  Supreme 
Oourt  aald :  "The  coucoibub  of  authority  la 
to  the  effect  that  punitive  damages  are  not 
recoverable  where  no  actnal  damages  are  al- 
lowed." And  it  was  held  in  that  case,  as  it 
has  beat  in  other  snssouri  cases,  tliat  ex- 
emplary damages  are  recoverable  where  there 
are  allowed  only  nominal  actual  damages. 
Thus,  In  Favorite  v.  Cottrill,  62  Mo.  App.  119, 
the  verdict  was  for  $1  compensatory  damages 
and  a  large  sum  as  exemplary  damages,  and 
in  Ferguson  v.  Chronicle  Pub.  Co.,  72  Mo. 
App.  4^,  the  verdict  was  for  1  cent  actual 
damages  and  $300  as  exemplary  damages. 

In  Mills  V.  Taylor,  85  Mo.  App.  Ill,  no 
actual  damages  were  assessed  In  the  verdict, 
the  finding  being  for  the  plaintiff,  accom- 
panied by  an  assessment  of  exemplary  dam- 
ages in  the  sum  of  $500.  When  the  verdict 
was  returned  the  plaintiff  requested  the 
court  to  give  to  the  Jury  a  further  instruc- 
tion, directing  It  to  retire  and  correct  Its  ver- 
dict by  further  finding  for  the  plaintiff  nomi- 
nal actual  damages.  The  appellate  court 
held  that  the  trial  court  erred  in  refusing  to 
direct  the  Jury  to  correct  Its  verdict,  for  the 
reason  that  In  findli^  the  Issues  for  the 
plaintiff  the  Jury  found  that  defendant  had 
willfully,  wrongfully,  and  wantonly  seduced 
and  debauched  the  former's  wife,  and  that 
upon  that  finding  plaintiff  was  entitled  to 
have  actual  damages  In  some  amount  assess- 
ed In  his  favor. 

Nor  Is  the  case  of  Brennan  v.  Maul^  108 
Mo.  App.  836,  83  S.  W.  283,  helpful  here.  In 
our  case,  the  plaintiff  la  satisfied  wltii  the 
verdict  and  desires  that  it  stand. 

In  the  case  of  Hoagland  t.  Amusement 
Co.,  170  Mow  886,  70  8.  W.  S78,  04  Am.  St 
Rep<  740^  the  Jury  gave  plaintiff  no  actual 
damages,  but  gave  him  one  cent  punitive 
damages,  and  the  plaintiff  appealed,  com- 
plaining of  the  form  of  the  verdict;  the 
Jury  ecpressly  found  (according  to  the  opin- 
ion 170  Mo.  at  page  846,  70  S.  W.  878,  94  Am. 
St  Rep.  740)  that  plaintiff  was  entitled  to 
recover,  that  he  had  sustained  no  compen- 
satory damages,  but  assessed  punitive  dam- 
ages at  one  cent  The  Supreme  Court  held 
that  tbB  Jury  in  finding  for  plaintiff  in  effect 
found  that  defendants  aneated  Uie  xdalntifl, 
etc.,  and  that  upon  sudT  finding  piainHir  vas 
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mtlUed  to  faftTe  ftctaal  damages  in  some  i 
amount  aseessed  in  bis  favor.    The  Judg- 
ment was  reversed  and  the  cause  remanded. 

In  Courtney  v.  Blackwell,  150  Mo.  loc.  dt 
277,  SI  S.  W.  668,  according  to  the  opinion, 
by  some  mischance  In  the  form  of  the  verdict 
vliich  was  given  to  the  Jury,  no  place  was 
left  therein  for  the  separate  assessment  of 
the  actual  damages,  and  the  whole  was  re- 
tamed  in  a  lump  sum,  according  to  the  form, 
as  exemplary  damages;  to  make  clear,  the 
form  of  the  verdict  was:  *^e,  the  Jury,  find 
for  the  plaintiff,  and  assess  and  award  to  her 
as  exemplary  damages,  the  sum  of 


dollars."  The  Jnry  filled  In  the  sum.  There 
was  no  finding  at  all  in  regard  to  actual  dam- 
ages. The  court  said:  "The  Jury  did  find  for 
the  plaintiff,  and  in  so  doing  found  that  the 
defendant  bad  published  the  slander  with 
which  he  was  charged,  and  upon  that  finding 
the  plaintifF  was  entitled  to  have  actual 
damages  assessed  in  her  favor,  the  slander 
b^ng  of  that  character  from  which  the  law 
implies  sach  damages."  In  that  case  there 
was  in  fact  a  basis  under  the  Instructions 
for  the  assessment  of  both  actual  and  exem- 
idary  damages.  (We  assume  in  the  case  at 
bar,  since  appellant  has  not  brought  the  in- 
structions before  us,  that  th^  was  a  basis 
under  the  instructions  for  the  aasessmrat  of 
both  actual  and  exemplary  damages.)  The 
Supreme  Court  in  the  Courtney  Case  refused 
to  disturb  the  Judgment  at  defendant's  re- 
quest, holding  that  the  error  in  the  verOict 
was  one  of  form  and  not  of  substance. 

[3]  There  ia  no  doubt  tinder  the  authorities 
Uiat  to  say  one  has  sworn  f&lsely  in  a  court 
of  Justice,  without  mor^  carries  an  Imputa- 
tion of  perjuiy.  Kmp  v,  Corley,  95  Mo. 
App.  loc.  dt  647,  69  S.  W.  609 ;  Perselly  t. 
Bacon,  20  Mo.  831. 

C4]  The.durge  of  perjury  is -actionable  per 
ee.  Brown  t.  Knaj/ip  &  Ca,  213  Ma  loa  dt. 
682,  691, 112  S.  W.  474,  484.  In  the  case  Just 
dted,  it  is  said:  "Words  charging  another 
with  a  commission  of  a  crime  as  heinotui  as 
perjury  are  actionable,  although  they  do  not 
set  forth  tba  particulars  of  tlie  offense  In 
langoa^  necessary  to  make  a  good  Indict- 
ment." 

[I]  The  law  presumes  damage  from  the 
publication  of  words  actionable  per  b&  Van- 
loon  T.  Vanloon.  158  Mo.  App.  2SS,  140  S.  W. 
eSl.  In  the  case  at  bar,  the  Jury  did  find 
for  the  plaintiff,  and  in  so  doing  found  that 
the  defendant  had  published  the  libel,  and 
upon  that  finding  the  plaintlfr  was  entitled  to 
have  actual  damages  assessed  In  his  favor; 
the  libel  bdng  of  that  diaracter  from  which 
the  law  impUea  such  damages.  Courtney  v. 
Blackwell,  supra,  150  Mo.  loc  dt  277,  51  S. 
W.  668. 

tl]  The  mle  that  pimitlve  damages  cannot 
be  recovered  in  tiie  absence  of  an  allowance 
of  some  actual  damages— at  least  nondnal 
acbul  damages— would  Beem  from  the  ded- 
Biona  in  this  state  to  rest  upon  the  prlndple 
that  ttnen  can  be  no  punitive  damages^  In  tiie 


absence  of  a  cause  of  action  whidi  would 
warrant  the  awarding  of  at  least  nominal 
actual  damages.  Otherwise  stated:  Wbere 
there  is  an  utter  IWure  of  proof  of  any  ac- 
tual damages,  or  a  failure  of  the  proof  from 
which  the  law  will  imply  at  least  nominal 
actual  damages,  or  in  a  case  where  such 
proof  has  been  made,  but  there  is  a  e^tedal 
finding  by  the  Jury  that  no  actual  dantage 
was  sustained  (as  in  the  case  of  Hoagland  v. 
Amuaemoit  Co.,  supr^,  then  a  Judgement  for 
panltive  damages  alone  ia  erroneous.  On  the 
other  hand,  when  the  verdict  Ignores  the 
actual  damages,  but  does  find  the  Issue  for 
the  plaintiff— L  e.  in  this  case,  that  the  libel 
was  published — and  It  must  therefore  follow 
in  law  that  some  damage,  either  compensa- 
tory or  nominal,  has  been  sustained,  the  fail- 
ure of  the  Jury  to  fix  or  desigiiate  an  amount 
will  not  defeat  tlie  assessed  punitive  dam- 
ages, where  the  plalutlfl  la  not  the  com- 
plainant It  is  the  substance  rather  than  the 
form  that  the  law  looks  to.  When  sudi  a 
case  is  made  estabUsblng  a  basis  for  acfoal 
damages,  the  substance  is  supplied,  the  foun- 
dation for  punitive  damages  Is  laid,  and  thB 
failure  to  fix  the  amotmt  of  actual  damages 
is  a  mere  defect  of  form.  Allowance  of  ac- 
tual damages  does  not  necessarily  mean  the 
fixing  or  designation  of  the  amount  of  the 
allowancfc  ^e  case  of  Courtney  v.  Bladnrdl, 
supra,  having  been  cited  and  quoted  in  later 
ojdnions  of  the  Supreme  Court  upon  this  sub- 
ject with  no  word  of  criticism,  we  feel  tliat 
it  is  to  be  followed  in  the  case. at  bar,  eqie- 
dally,  dnce  the  error  complained  of  in  the 
motion  for  a  new  trial  would,  in  this  ooort, 
be  considered  harmless  to  the  party  complain- 
ing, 

[7]  With  what  grace,  therefore*  did  de- 
fendant stand  before  the  trial  court  on  bis 
motltm  for  a  new  trial?  It  the  Jury  bad  not 
been  dlsdiarged,  the  trial  court  in  all  proba- 
bility would  have  directed  it  to  retire  and 
correct  Its  verdict  by  further  finding  for  the 
plaintiff  nominal  actual  damages,  for  sifch 
would  have  been  tlie  proper  course  to  pursue 
under  the  authority  of  Hills  v.  Tas^ra;  supra, 
and  it  is  always  presumed  that  courts  will 
pursue  the  proper  course  where  the  way  is 
open  and  the  poww  is  invoked.  Defendant 
stood  before  the  tilal  court  on  his  motion 
fb^  a  new  trial  in  much  the  same  position 
as  did  the  appellant  In  this  court  In  tiie  case 
of  Adams  v.  Bailroad,  supra.  Under  the 
law,  with  the  finding  of  tlie  Issue  for  tJie 
plaintiff,  defendant's  liability  for  at  least 
nominal  damages  was  established,  and  yet 
the  defendant  on  his  motion  for  a  new  trial 
in  reality  complained  that  he  had  not  been 
obligated  lor  the  Jury  to  pay  over  money.  In 
some  amount,  which  be  was  l^ally  liable  to 
pay.  It  Is  manifest  that  the  trial  court 
should  have  ob^^  the  mandate  of  the  stat- 
ute (section  1850,  B.  S.  1909)  and  disresaided 
the  defect  in  the  verdict,  as  not  affecOns  flw 
substantial  rights  of  the  d^mdant 

For  the  reasons  hercAn  aioeailng,  the  canae 
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Is  remanded,  with  dlrectl(HiB  to  tbe  trial 
court  to  Bet  aside  its  order  granting  a  new 
trial  and  to  lelnatate  the  Jndsment  wblcb 
was  rendered  on  the  verdict 

ROBDBTSOM,  P.  3^  and  STDBOIS,  J^ccm* 
cor. 


UARTS  T.  POWELL. 
(Sprlntfleld  Ck>art  of  Appeals.  lOaMDiL 
Dec.  11,  1913J 

1.  Rape  (t  66*)— Assault  with  InTanr  to 
Rape  —Civil  Liability  — Vamamc*  —In- 
tent. 

Where  tbe  petition  stated  a  cauw  of  actictn 
for  damases  for  an  assault  with  intent  to  rape, 
and  the  evidence  merely  tended  to  establiah  a 
common  or  ^mple  assaalt,  the  Tariance  was 
immaterial;  the  gravamen  of  the  charge  being 
the  assault  and  It  not  being  essential  that  plain- 
tiff prove  the  intent  with  which  it  was  commit- 
ted, although  intent  was  alleged  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Rape,  Oent 
Dig.  H  107-111;  Dec.  Dig.  f  66.*] 

&  Assault  and  Battebt  (I  86*)— Cxtil  Lu- 

BXUTT — SUFTICIENOT  or  EVIDINOE. 

Evidence,  in  an  action  for  damages  for  an 
assault  held  to  Buatain  a  verdict  for  plalntlfl. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  CenL  Dig.  (  51 ;  Dec        1 85.*] 

8.  Tbial  (S  178*)— DmoTioir  or  Ybbdio^ 

Evidence. 

In  passing  on  a  motion  for  a  perempton 
Instruction  for  defendant  the  court  will  conrid- 
er  the  evidence  in  the  Ught  most  favorable  to 
plalnUfe. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  401-403;  Dec.  Dig.l  178.*] 

4.  Appeal  and  Bbbob  ({  1003*)— Vebdiot— 
Evidence. 

A  verdict  for  plaintiff  in  an'  action  for  as- 
sault with  intent  to  rape  will  not  be  disturbed 
on  appeal  when  supported  bj  substantial  evi- 
dence, though  against  the  prepcmdexance  of  the 
evidence,  and  though  the  reviewing  oourt  would 
have  found  a  dllTerent  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8988-8848;  Dec  Dig.  S 
lOOa'] 

5.  Appeal  and  Gebob  (||  207, 301*)— Soope  ot 
Review- Ruling. 

Where,  In  an  action  for  damages  for  aasaalt 
with  intent  to  rape,  an  objection  to  a  question 
whether  plaintiffs  father  was  a  member  of  the 
M.  lodge  was  sustained  before  an  answer  was 
giTea,  and  no  request  was  made  tliat  the  oppos- 
ing counsel  be  reprimanded,  or  that  the  jury 
be  dlsdiarged,  and  the  matter  was  not  mentionea 
in  the  defendant's  motion  for  a  new  trial,  error 
conld  not  be  predicated  thereon;  titeia  bung  no 
ruling  to  be  reviewed. 

[Ed.  Note.— For  other  cases^  see  Ameal  and 
Error.  Cent  D«,  18 '  1500,  1748,  WSS-ITSH; 
Dec.  Dig.  11  20-r  301.*] 

6.  Apfcal  ahd  Bbbob  (|  901*)— Bsoobd— Pbe- 

BtnCPTION. 

Since  the  trial  court  is  presumed  to  have 
discha^ed  its  du^  until  the  contrary  la  msde 
to  appear,  the  harden  is  on  the  appellant  to  show 
hj  the  record  that  prejudidal  erxor  was  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1771,  3670;  Dec.  Dig.  S 
901.*] 

7.  EVIDENOE  ({  116*)— Aduissibilitt- Ex- 
PLANATOBT  MATTEBS. 

Where,  in  an  action  for  damages  for  assault 
with  intent  to  rape,  defendant,  in  an  attempt 


to  show  that  a  bosinsss  competitor  Instigated 
the  action,  shows  that  i  conversation  totdcplaee 
between  such  competitor  and  the  plalntifn  ftr 
ther,  plaintiff's  evidence  that  such  conversation 
was  about  lodge  matters,  and  not  about  tbe  trou- 
ble out  of  wolch  tbe  litigation  axoM,  is  admis- 
sible. 

[Bd.  Note^For  other  caaea,  see  Ihidence. 
Cent  Dig.  ||  184, 186;  Dec  Dig.  {  116.*] 

Api>eal  from  Circuit  Court,  Phelps  County ; 
L,  B.  Woodside,  Judge. 

Action  by  Columbia  Marts  against  W.  H. 
Powell.  From  Judgment  fbr  iffalntilf,  de- 
fendant appeals.  Affirmed. 

Lorts  &  Breuer,  of  Rolla,  for  appelULnt 
J.  A.  Watson,  J.  J.  Grites,  and  G.  W.  Tan 
Wormer,  all  of  RoUa,  for  respondent 

FARBINGTON,  J.  Plaintiff,  Colombia 
Marts,  sued  for  $10,000  actual  damages  and 
$5,000  ponitlTe  damages,  ailing  that  defend- 
ant "onlawfolly,  feloniously,  broUahly  and 
violently  assaulted"  her  "with  tbe  intent 
then  and  there  forcibly  and  against  her  will 
feloDionsly  to  ravish  and  carnally  know; 
that  by  reason  of  such  assault  tbe  plaintiff 
was  greatly  frightened,  htimlllated,  and  in- 
jured, and  caused  to  suffer  great  mental 
angniBih  and  disgrace,"  eta  The  answer  was 
a  general  deniaL  Upon  trial  by  Jury,  plaln- 
tlfl was  awarded  as  her  actual  damages  the 
sum  of  9760;  pnnltlve  damages  being  ex- 
pressly disallowed  In  the  verdict  Tbe  de- 
fendant upon  this  appeal  urges  Uiree  assign- 
ments of  error,  which  we  will  pass  upon  In 
the  order  presented. 

[t]  I.  The  first  is  concluded  against  blm 
by  the  late  decision  of  the  Kansas  City  Court 
of  Atveals  In  the  case  of  Booher  v.  Trainer, 
157  S.  W.  848.  To  elucidate'^  Appellant  com- 
plaina  that  plaintiffs  petition  predicated  her 
cause  of  action  for  damages  upon  an  assault 
with  intent  to  rape,  whereas  her  evidence 
merely  tended  to  establish  a  common  or 
simple  assault  and  that  the  rule  that  a 
plaintiff  cannot  declare  upon  one  cause  of  ao 
tion  and  recover  upon  another  has  not  been 
changed  by  the  practice  act — that  the  allega- 
tions and  proof  must  substantially  correspond. 
Conceding,  for  a  moment  that  plaintiffs  evi- 
dence merely  tended  to  establish  a  common 
or  simple  assault,  respondent's  counsel  quote 
from  the  decision  In  the  Booher  Case:  "The 
gravamen  of  the  diarge  la  the  assault,  and 
it  was  not  necessary  for  the  plaintiff  to 
prove  the  intent  with  which  the  assault  was 
made  in  order  to  recover,  although  iMent 
was  aUegei  in  tM  petition,'*  as  In  the  case 
before  us.  (Italics  are  ours.)  Approving  as 
we  do  that  part  of  the  Booher  Case,  no  argu- 
ment need  be  advanced  in  this  opinion  and 
that  case  may  be  uamlned  for  reasons  and 
authorities.  See,  also,  Lemmoos  v.  Robert- 
son, 164  Mo.  App.  loe.  clt  89,  148  S.  W.  189. 
In  Justice  to  appellant's  counsel  it  may  be 
said  that  at  the  oral  argnment  they  Crankl7 
admitted  that  the  Booher  decision  overroled 
their  contention. 
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[2]  XL  Appellant  Ins&ts  that  "the  rerdict 
in  this  case  Is  against  the  we^ht  of  the  evi- 
dence, and  the  court  should  hare  given  de- 
fendant's instruction  in  the  nature  of  a  de- 
murrer." At  the  clM»  of  all  the  evidence 
the  defendant  requested  an  Instmctlcn  em- 
bodying this  Idea,  and  the  question  Is  square- 
ly put  for  our  consideration. 

The  statement  of  the  facts  in  this  case,  as 
contained  In  appellant's  brief,  Is  as  follows: 
"Tbe  plaintUf  In  this  case  Is  a  young  woman, 
living  with  her  parents  in  tbe  dty  of  St. 
James,  Mo.,  where  she  was  employed  as  a 
night  .operator  in  the  St  James  telephone 
exchange  and  liad  been  for  something  ll^e 
a  year  previous  to  her  alleged  difficulty  with 
the  defendant  Tbe  defendant  is  a  business 
man  residing  also  In  St  James,  where  he 
has  lived  for  many  years,  and  is  engaged  in 
tbe  lumber  business  there,  operating  a  Inm- 
ber  yard  also  at  Salem,  Mo.  The  evidence 
showed  that  it  had  been  bis  custom  to  make 
frequent  calls  at  the  central  telephone  office, 
where  plaintiff  worked,  for  the  purpose  of 
talking  over  the  telephone  to  out  of  town 
parties,  and  particularly  to  parties  in  charge 
of  his  lumber  yard.  On  Joly  23,  1912,  the 
date  of  the  alleged  difficulty,  defendant  went 
to  the  central  telephone  office,  by  appoint- 
ment, between  7  and  7:80  o'clock,  to  talk 
over  the  long  distance,  as  was  his  custom. 
After  answering  his  call,  plaintiff  and  de- 
fendant became  engaged  In  conversation  of 
an  affectionate  character.  The  plaintiff  did 
not  know  Just  -how  It  started,  'but  anyway 
she  said  something  about  the  boys,  and  he 
asked  her  If  she  didn't  have  a  smile  for  him/ 
to  which  she  replied  that  she  had  not  And 
he  told  her  then  that  he  was  coming  bac^ 
later  that  night  About  9  that  night  defend- 
ant did  go  back  to  the  office,  and  what  hap- 
pened on  his  arrival  is  best  told  by  the 
plaintiff,  as  follows:  'Q.  Now  state  to  the 
jury  just  what  he  did,  will  yoM?  A.  Well,  he 
come  in —  Q.  Tell  them  in  your  own  way. 
A.  It  was  about  9  o'clock,  and  after  time  to 
lock  the  door,  and  he  turned  out  the  lights, 
and  by  that  time  I  was  up  from  the  chair, 
and  he  grabbed  me  and  held  me  so  tight  that 
I  could  not  breathe,  and  he  tried  to  throw 
me  on  the  couch  and  pull  up  my  clothes,  and 
I  got  loose  from  him  and  opened  the  door 
and  told  him  to  go,  and  he  said  he  didn't  in- 
tend to  get  me  In  any  bad  shape,  because  I 
knew  he  was  married  and  I  was  single,  and 
I  told  him  to  go,  and  he  went'  Before  go- 
ing, however,  defendant  gave  plaintiff  $1 
which  she  accepted  and  retained,  bo  she  told 
her  mother,  and  the  plaintiff  herself  admit- 
ted that  she  got  the  dollar  and  spent  It,  but 
said  defendant  left  it  on  the  floor.  Plain- 
tiff testified  ttiat  the  defendant  did  not  tear 
her  clothing  In  any  way,  or  even  disorder 
It ;  but  said,  'He  just  wrinkled  my  dress ;  it 
was  white.'  The  telephone  office  is  situated 
la  a  building  ou  a  corner  with  a  street  on 
two  sides,  end  in  the  heart  of  the  city.  The 
building  Itself  is  occapied  on  the  first  floor 


by  tbe  Bank  of  St  James  and  Mr.  Lann's 
store,  which  Is  always  open  long  after  the 
hour  of  this  alleged  assault,  and  a  barber 
shop.  The  telephone  office  is  situated  on  the 
second  floor,  where  Mr.  lAon  had  his  dwell- 
ing rooms,  and  which  were  occupied  at  this 
time  by  Mr.  Laun's  family,  consisting  of  his 
wife,  a  grown  daughter,  and  two  grown  sons, 
and  one  room  which  has  a  door  opening  into 
the  telephone  office  was  at  the  time  occupied 
by  two  young  men  who  were  visiting  Mr. 
Laun.  Tbe  evidence  tended  to  show  that 
these  people  were^ln  their  rdbms  at  the  time. 
Any  ordinary  conversation  In  the  tdephone 
office  could  be  heard  in  the  living  rooms  of 
Mr.  Laun,  and  any  noise  louder  than  ordi- 
nary could  be  heard  in  his  store  downstairs. 
Plaintiff  gave  no  alarm  whatever,  and  made 
no  outcry.  She  went  on  with  her  duties  un- 
til next  morning,  went  home,  and  her  mother 
said  she  could  see  no  change  in  her  what- 
ever. She  continued  to  be  friendly  with  the 
defendant  and  always  spoke  to  him  friendly 
when  she  met  him  on  the  streets,  and  'talked 
to  him  Just  like  she  did  to  any  other  man,* 
and  went  to  his  office  on  one  oo^a^on  with 
another  operator.  The  allied  difficulty  oc- 
curred on  July  23d,  but  she  told  her  father 
and  mother  nothing  of  it  until  December  20th, 
approximately  five  months,  giving  as  her 
excuse  for  not  telling  them  that  she  was 
ashamed  to  do  so.  After  the  difficulty,  and 
long  before  she  told  her  father  and  mother, 
she  told  BIchard  Kalb,  Harry  Greble,  and 
Willie  James,  three  young  men  with  whom 
she  kept  company,  all  about  her  difficulty 
with  the  defendant" 

[3]  This  Is  a  well-prepared  statement  of 
the  case  from  igppellanfB  viewpoint  The 
facta  and  drcnmstances  are  presented  to  us. 
as  they  were  to  the  Jury,  in  a  way  calculated 
to  discredit  the  plaintiff's  story.  This  state- 
ment is  an  accusation — dther  that  plaintiff's 
testimony  that  defendant  assaulted  her  is 
wholly  untrue,  or  that  she  sold  her  virtue  for 
the  dollar  which  she  received  and  k^c — and  is 
therefore  not  such  a  statement  as  would  tw 
made  by  this  court  In  determining  whether 
the  trial  court  erred  in  refusing  to  give  de- 
f^dant's  peremptory  instruction,  because, 
upon  such  an  issue,  plaintiff  would  be  en- 
titled to  a  presentation  of  the  evidence  in 
tbe  light  most  favorable  to  her.  Kendrlck 
V.  Harris,  171  Mo.  App.  208,  213,  156  S.  W. 
490 ;  Barr  &  Martin  v.  Johnson,  170  Mo.  App. 
394,  165  S.  W.  459.  But  taking  the  case  as 
presented  by  appellant's  counsel.  Is  the  trial 
court  convicted  of  error  in  submitting  tlie 
case  to  the  Jury?  Def^dant  did  not  testify, 
choosing  to  stand  on  the  general  denial  con- 
tained in  his  answw  and  the  damaging  dJ^ 
cumstances  brought  out  on  cross-examination 
of  plaintiff's  witnesses. 

[4]  The  Jury,  having  the  right  to  believe  or 
disbelieve  plaintiffs  testimony  (Bradford  v. 
Railroad,  136  Mo.  App.  709,  710,  119  S.  W. 
32),  accepted  it  as  tru^  and  refused  to  con- 
strue the  damaging  circumstances  as  evl- 
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deuce  that  she  was  not  In  tact  assaulted  oi 
that  Tolnntarily  sold  her  virtue  for  the 
doUar  which  she  received  and  kept  This 
was  within  the  province  of  the  Jury.  Johnr 
Bon  Count?  Savings  Bank  v.  BfiUs,  14S  Mo. 
App.  loc.  cit  269,  127  S.  W.  426.  A  verdict 
will  not  be  disturbed  on  appeal  if  there  Is 
any  evidence  fairly  tending  to  support  it 
(Baker  v.  Thompson,  214  Bfo.  loc.  cit  609, 
114  S.  W.  497) ;  and,  where  a  verdict  la  sup- 
ported by  substantial  evidence,  it  must  stand, 
although  the  reviewing  conrt  would  liave 
found  a  Afferent  verdict  on  the  same  evi- 
dence (Lehnick  r.  Street  By.  Co.,  141  Mo. 
App.  168.  124  8.  W.  642),  or  although  it 
appears  to  be  against  the  prci>onderance  of 
the  evidence  (Grouch  v.  Colbert,  111  Mo.  App. 
83,  84  a  W.  982).  These  are  estabUcttaed 
mles.  Han  Is  amiAe  evidence  in  tills  record 
to  BQBtaln  tbo  verdict  and  appellant's  state- 
ment  of  the  ease  bears  out  this  assertion.  As 
said  In  tiie  Booher  Oaa^  sopra,  althon^  it 
was  probable  plaintiff  conld  have  obtained 
lief  by  screamlnf  and,  eryha^  it  waa  tat  tba 
Jury  to  say  whether  w  not  the  course  she 
pnrsned  was  conalstent  with  virtuous  motives 
and  impulses.  In  the  Booher  Case,  the  par- 
ties were  togetha  in  a  boggy  on  a  country 
road,  whvaaai  in  ttie  caae  at  bar*  accordiss 
to  plaintUTfl  tBSttmony  as  to  what  occurred, 
it  Is  apimrait  that  defendant  waa  In  her 
presence  bat  a  abxat  time;  In  fac^  tes- 
tifled  that  she  got  loose  tnm  him  and  opmed 
the  door  and  told  him  to  go  and  be  went 
[S,  •]  IIL  Grave  i^udlce  la  claimed  to 
have  artsoi  against  appellant  at  the  trial  in 
the  circuit  court  when  plaintiff's  attorney 
asked  her  this  question  on  redirect  examina- 
tion: "Now,  ColumUa,  your  father  la  a  mtfu- 
ber  of  the  Uasonlc  lodg^  Is  he  not?"  Before 
an  answer  was  given,  defendant's  counsel  ob- 
jected to  the  question  and  was  sustained. 
There  was  no  request  for  a  reprimand  and  the 
next  witn^  was  called,  l^ere  was  no  show- 
ing that  plaintiff's  father  belonged  to  that 
lodge  and  no  attempt  to  show  that  any  mem- 
ber of  the  Jury  belonged  to  that  lodge.  It  is  a 
fiimlllar  principle  that  the  burden  is  upon  the 
appellant  to  show  by  the  record  that  prej- 
udicial error  was  committed,  and  that  the 
trial  court  Is  presumed  to  have  discharged 
Its  dn^  until  the  contrary  la  made  to  ap- 
pear. State  T.  Wilson,  101  Mo.  App.  301, 143 
S.  W.  534.  Aiq>ellant  may  have  been  able 
to  ahow  that  the  asking  of  such  a  question 
absolutely  destroyed  his  chance  of  securing 
impartial  deliberation  among  the  memliers 
of  the  Jury,  and  the  drcomstances  may  have 
been  such  that  upon  the  asking  of  su^  a 
question,  the  only  course  would  have  been 
to  discharge  the  Jury  and  begin  anew. 
This  record  does  not  even  reveal  that  ap- 
pellant's couns^  asked  that  opposing  counsel 
be  reprimanded,  much  less  that  the  Jury  be 
discharged.  Wherein,  therefore,  is  error  Y 
TtOa  is  a  court  of  review.  Yet  appellant 
seriously  argues  for  a  reversal  of  this  judg- 
ment upon  a  contentitHi  not  mentioned  In  his 
motion  for  a  new  trial.  If,  by  any  process  of 


reasoning,  it  could  be  said  that  error  was 
committed  by  the  trial  court  when  it  prompt- 
ly complied  with  the  only  move  the  appellant 
made  when  the  question  was  put,  the  error 
should  have  been  pointed  out  in  the  motion 
for  a  new  trial.  Street  v.  School  District 
221  Mo.  663,  672.  120  S.  W.  1169;  VUlage  of 
Koshkonong  v.  Boak,  158  S.  W.  874,  877. 
This  Justifies  the  overruling  of  appellant^s 
contention,  made  for  the  first  time  in  this 
court 

[7]  But  it  will  not  be  amiss  to  say  that  ap- 
pellant was  as  much  responsible  for  the  al- 
leged error  as  was  the  r^pondent  The 
lodge  matter  was  brought  out  fbr  the  first 
time  by  appellant's  counsel  on  cross-exam- 
ination of  the  respondent  In  an  attempt 
to  show  that  one  WlUs,  a  competitor  of  the 
appellant  in  the  lumber  business  at  8t 
James,  urged  r^pondent  to  bring  this  ac- 
tion*  and  respondent.  In  answer  to  a  question 
as  to  what  'Vrais  was  talking  to  respondent's 
faUiar  aboul^  said  it  was  abont  lodge  mat- 
ters. This  (Opened  the  door  for  tibe  appellant 
to  ahow  that  title  conversation  was  about 
lodge  matters  and  not  about  the  trouble  ont 
of  wUtA  tills  Utlgatlon  arose.  It  Is  true 
that  connsd  for  respondent  Ahoold  have  put 
the  question  In  a  more  general  way — with- 
out sped4rliig  whldi  lodge  or  secret  order 
was  referred  to-^ut  the  matter  had  been 
pat  In  such  condition  by  appellant^s  cross- 
exanduatlon  of  the  respondent  that  were  the 
question  properly  before  us,  we  would  have 
to  say  that  reversible  error  was  not  com- 
mitted. 

We  are  convinced  that  under  the  rules  of 
law  this  Judgment  cannot  be  dlstnrbed.  Nev- 
otbeless,  we  entertain  grave  doubt  whether 
Justice  has  beea  accomplished.  The  plaintUCs 

narrative  of  the  alleged  occurrence  does  not 
impress  us  favorably.  The  fact  that  she  re- 
tained and  spent  the  dollar  which  ^e  ad- 
mits defendant  left  with  her;  the  fact  that 
she  made  no  outcry,  although  surrounded  1^ 
persons  In  close  proximity;  the  fact  that 
she  bad  "23"  engraved  on  a  ring  soon  after 
July  23d  when  the  assaolt  is  <dalmed  to  have 
occurred  and  gave  no  explanation  except 
that  It  was  Just  an  idea  of  her  own ;  the 
fact  that  she  made  no  disclosure  of  the  oc- 
currence to  her  mother  and  father  until  near- 
ly five  months  had  expired;  the  &ct  that 
she  bad  been  in  defendant's  presence  at  nu- 
merous times  between  the  date  of  the  alleged 
assault  and  the  date  when  she  told  her  par- 
ents of  it  and  spoke  to  him  on  the  street  and 
went  to  his  office  at  one  time  with  another 
operator  and  treated  hhn  Just  as  she  did  any 
other  man  that  came  to  the  telephone  office ; 
the  fact  that  she  did  tell  three  young  men, 
with  whom  she  was  keeping  company,  of  the 
occnrrence — would  Indicate  at  least,  that  her 
mental  anguish  was  not  as  great  as  the  Jury 
viewed  It.  Her  explanation  of  why  she  did 
not  Inform  her  parents  of  the  assault  1-  e.. 
that  she  was  ashamed  of  it  la  refuted  by  the 
ta.ct  that  sbe  told  three  young  men  alraut  It 
As  stated,  all  these  facts  and  circumstances 
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are  merely  damaging  to  plalntlfTe  case  be- 
fore the  Jury,  and  were  disregarded  by  the 
Jury,  and  a  verdict  found  on  her  testimony  fo- 
Torable  to  her  theory  of  the  trouble.  As 
said  In  the  Booher  and  In  the  Lehnlck  Cases, 
we  are  not  sitting  as  triers  of  the  fact  where 
we  might  decide  a  case  dUIerently  from  the 
verdict  rendered  by  the  Jury.  It  Is  our  func- 
tion to  examine  the  record  and  ascertain  if 
there  la  any  substantial  evidence  to  support 
the  verdict,  and  In  this  case  we  have  found 
that  there  is.  The  weighing  of  the  evidence 
occurred  in  the  trial  court  Where  there  Is 
evidence  and  strong  and  reasonable  inferences 
to  be  drawn  therefrom  which  tend  to  discredit 
the  verdict,  but  there  Is  sufficient  evidence  to 
uphold  the  refusal  of  a  new  trial,  the  trial 
court  is  at  full  liberty  to  exercise  its  discre- 
tion In  either  granting  or  refusing  a  new 
trial.  Karnes  v.  Winn,  126  Uo.  App.  712, 
106  S.  W.  1098.  Section  2022,  B.  S.  1909. 
vests  lai^  discretion  in  the  trial  Judge  in  the 
granting  or  refusal  of  a  new  trial,  and  It  Is 
aa  much  his  obligation  to  dischai^  hie  duties 
under  that  power  as  it  is  to  role  on  objec^ 
tlons  to  evidence  and  leoneiti  tot  ln8tni& 
tlona. 

The  Judgment  Is  afflzmed. 

STUBGIS,  J.,  concars.  ROBERTSON.  P. 
J.,  concurs  in  all  except  the  next  precedii^ 
paragraph,  as  to  which  he  expresses  no  asin- 
ion. 


BRIDWELL  V.  SPENCER. 
(Springfield  Court  of  Appeals.  Missouri. 
Dec.  11,  191S.) 

Costs  (S  32*)— Pbevahjnq  Pabtt— Eqttitt. 

Rev.  St.  1909,  $  2276,  gives  the  court  dis- 
cretion to  award  costs,  except  where  a-  different 
provision  Is  made  by  law,  and  section  2263,  pro- 
vides that  in  all  proceedings  the  prevailing  par- 
ty shall  recover  his  coBts,  except  where  a  dif- 
ferent provision  is  made.  Plalntift  sued  to 
cancel  a  note  and  deed  of  trust  on  property 
bought  by  him  from  defendant,  and  which  he  as- 
sumed,  and  to  enjoin  defendant  from  advertis- 
ing  the  property  for  sale  under  the  deed  of  trust, 
defendant  counterclaimed  for  expenses  in  ee- 
curlng  the  money  to  take  np  the  debt  on  plain- 
tiffs  default.  Plaintiff  obtained  a  decree  for  a 
perpetual  injunction  on  condition  of  payment  of 
the  principal  and  interest  on  the  note,  other- 
wise his  eanlty  of  redemption  to  be  foreclosed, 
and  no  finding  was  made  on  the  counterclaim. 
Held,  that  plaintiff  was  entitled  to  costs. 

pid.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  {$  108-132 ;  Dec.  Dig.  {  82.*] 

Appeal  from  Circuit  Court,  Stone  County; 
John  T.  Moore,  Judge. 

Action  by  K.  T.  Brldwell  against  J.  O. 
Spencer.  From  a  Judgment  In-  his  favor,  but 
requiring  tilm  to  pay  certain  costs,  plaintlfC 
appeals.  Remanded,  wltb  directions  to  strike 
out  such  costs. 

J.  William  Cook,  of  Orane^  for  appellant 

FARRXNOTON,  J.  Plaintiff  appeals  from 
a  Judgment  in  his  favor,  complaining  of  that 


part  thereof  which  requires  him  to  pay  flO 
as  "part  of  the  expenses  of  this  action." 
Aside  from  this,  the  Judgment  gave  plaintiff 
the  remainder  of  his  costs. 

In  his  petition  plaintiff  alleged  that  on  An* 
gust  9,  1912,  he  purchased  from  defendant 
certain  town  lota,  and  that  defendant  made 
him  a  warranty  deed  therefor,  subject,  how- 
ever, to  a  deed  of  trust  which  defendant  bad 
previously  given  to  secure  a  promissory  note, 
dated  June  0,  1911*  doe  <nie  year  after  date, 
fbr  $100,  at  8  per  oent.  Interest,  payable  to 
Robert  Basaett;  that  plaintiff  assumed  the 
payment  of  this  note  and  Interest  on  tbe 
same  from  August  ^  1912,  and  tliat  defend- 
ant represented  to  plaintiff  that  said  note 
"cooM  nm"  mitll  January  1,  1913;  that  on 
Decembw  10,  191S;  plaintiff  wrote  Bobert 
Bassett,  ofliering  to  pay  the  printSIpal  ct  said 
not^  with  Interest,  an  tbe  first  of  the  year, 
or  to  pay  the  nocrned  Intwest  and  allow  tlie 
principal  to  ran  another  year;  Uiat  Bassett 
did  not  reitly;  Oiat  on  Jainiazy  28,  1913. 
plaintiff  leoelnd  a  letter  from  ^twidant, 
stating:  "Yoa  promised  to  pay  the  mortgage 
tm  tbe  property  yon  bought  of  me  before  yon 
left  Crane,  bat  yon.  ftUled  to  do  so,  and  X  had 
to  take  the  mortgage  np  myseli;  and  I  will 
say  that  I  have  but  two  proposltlona  to  make 
you,  and  tbe  first  Is  that  yon  call  and  pay 
this  mortgage  and  tbe  interest  np  to  date^  the 
second  Is  to  make  me  a  deed  bade  to  the 
property  and  I  will  give  yon  bade  yonr  terri- 
tory whldi  I  bai^ned  for,  If  yon  are  not 
disposed  to  do  either,  I  will  advertise'  this 
property  and  sell  It  under  the  mortgage  at 
once.  So  please  let  me  hear  from  you  at 
onc^  so  I  will  know  what  to  do  in  regard  to 
this  matter."  Plaintiff  alleged  that  soon 
thereafter,  and  during  the  same  month,  be 
did  call  on  the  def^dant  and  tendered  him 
the  amount  of  the  principal  of  said  note  and 
Interest  accrued  since  August  9,  1912,  which 
payment  the  defendant  refused  to  accept ; 
that -on  February  7,  1913,  plaintiff  by  his  at- 
torney again  tendered  the  defendant  the 
amount  of  said  note  and  Interest  accrued  on 
same  since  August,  1912.  and  asked  defend- 
ant to  deliver  the  note  to  bim,  whidk  was  re- 
fused. The  iwtttion  contains  a  paragraph 
again  tendering  the  amount  of  the  principal 
with  Interest  from  August  9,  1912,  untU  Feb- 
ruary 7,  1913.  The  prayer  is  that  tbe  coart 
cancel  the  note  and  deed  of  trust  that  an 
injunction  be  granted  restraining  def^dant 
from  advertising  said  proper^  for  sale  under 
the  deed  of  trust  and  selling  sam^  and  that 
the  court  make  such  other  orders  and  decrees 
as  may  seem  just.  Defendant  In  his  answer 
made  no  defense  to  the  action  except  by  way 
of  counterclaim,  as  follows :  "Now  comes  the 
defendant  in  the  above-entitled  cause,  and 
for  his  amended  answer  admits  that  be  made 
a  deed  conveying  lots  described  In  plalntUTs 
petition,  but  that  said  deed  was  made  in  con- 
sideration of  Uie  payment  of  a  certain  note 
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secured  by  a  deed  of  trnst  executed  by  de* 
feudant  and  wife,  as  set  out  In  plalntUTs 
petition,  but  that  the  said  plaintiff  failed  and 
refused  to  pay  Bald  note  as  agreed,  and  that. 
In  order  that  defendant  might  protect  hlm- 
■etf  and  property  on  account  of  nonpayment, 
was  forced  to  mortgage  other  property  in 
order  to  secure  the  money  to  pay  the  debt 
assumed  by  the  plaintiff  in  this  cause;  that 
In  doing  so  he,  the  said  defendant;  was  com- 
pelled to  pay  out  and  expend  in  obtaining  the 
mon^  aforesaid  to  the  sum  of  $39.53  In  con- 
sequence of  this  fact,  and  that  the  plaintiff 
wholly  failed  to  carry  out  his  agreement 
This  defendant  demands  the  payment  of  the 
original  note,  *  with  interest  as  aci^eed,  to- 
gether with  the  upenae  that  waa  Incurred 
by  him,  the  said  defendant,  In  obtaining  the 
mone^  to  discbaige  said  note  and  deed  of 
trust  In  plaintjUTs  peUOon  described,  and 
defimdant  dailes  that  plaintiff  had  untU 
January  1, 1913,  to  pay  the  Bassett  note,  but 
dut  idalntlff  agreed  to  pay  same  immediate- 
ly, and  fbr  mCh  ottier  and  farthw  orden 
as  to  the  court  may  seem  fit  and  proper  in 
the  premises. 

"Brokerage  to  Shartell  (80  00 

Bdeasing  deed  of  tmst   1  SO 

Releasiuf  deed  of  trust   25 

Abetnuit   2  00 

Tne%  county,  state  and  dty   6  78 


$30  58." 

There  was  a  conflict  In  the  testimony  as 
to  whether  plaintiff  on  August  9, 1912,  agreed 
with  defendant  that  he  (plaintiff)  would  pay 
off  the  note  for  f  100  at  once.  The  evidence 
is  convincing  that  defendant  borrowed,  not 
$100,  but  $000,  and  that  the  item  of  $30  cov- 
ered brokerage  on  a  loan  for  that  amount, 
only  a  part  of  that  amount  being  used  In 
paying  the  Bassett  note  and  Interest  The 
case  was  submitted  to  the  trial  Judge.  The 
decree  was  that  upon  payment  by  plaintiff 
of  the  stun  of  $104  (t)elng  the  principal 
and  accrued  interest  of  said  note),  togeth- 
er with  $10  additional  "as  part  of  the 
expenses  of  this  action,"  the  injunction 
would  be  perpetual,  and  that  unless  plaintiff 
paid  said  amounts  to  the  clerk  of  the  court 
wlttiln  a  reasonable  time,  his  equity  of  re- 
demption would  be  foreclosed.  Aside  from 
the  $10  item,  the  decree  gave  plaintiff  his 
costs.  The  court  made  no  finding  for  defend- 
ant on  his  connterclalnL  As  the  Judgment 
was  in  appellant's  fovor  on  the  merits,  the 
only  point  for  our  consideration  concerns  the 
action  of  the  court  In  taxing  the  costs. 

Section  2275.  R.  S.  1909,  provides :  "Upon 
the  plaintiff  dismissinK  his  suit,  or  defendant 
dismissing  the  same  for  want  of  prosecution, 
the  defendant  shall  recover  against  the  plain- 
tiff his  costs ;  and  In  all  other  cases  it  shall 
be  In  the  discretion  of  the  court  to  award 
costs  or  not  except  in  those  cases  In  which 
a  different  provision  is  made  by  law." 

Section  2263.  R.  S.  1909,  provides  that  in 


all  dvil  actloiu,  or  proceedings  of  any  kind, 
the  party  prevailing  shall  recover  bis  costs, 
except  in  those  cases  in  whldi  a  different 

provision  is  made  by  law. 

Tbe  decision  in  the  case  of  Turner  t.  John- 
son, 95  Mo.  431,  453,  7  S.  W.  670,  6  Am.  8t 
Rep.  (12,  is  that  as  a  general  rule,  where  the 
plaintiff  is  the  prevailing  part;  in  a  suit  in 
equity,  he  should  recover  his  costs.  The  find- 
ing in  the  case  at  bar  was  clearly  for  the 
plaintiff,  there  was  no  finding  on  defendant's 
counterclaim,  and  the  court  under  the  au- 
thorities, was  vested  with  no  discretion  in 
the  matter  of  costs.  The  case  does  not  fall 
within  any  exception  to  the  general  rule. 
Turner  v.  Johnson,  supra,  95  Mo.  loc.  dt  452, 
453,  7  B.  W.  570,  6  Am.  St  Rep.  02 ;  Schu- 
macher V.  Mehlberft  90  Mb.  Api^  loc  At  0^9, 
70  S.  W.  910. 

The  cause  is  remanded,  with  directions  to 
the  circuit  court  to  modUy  its  Jndgment  to 
the  extent  that  the  portions  thereof  be  strick- 
en out  which  reaulie  of  plalnHfl  the  paym^t 
of  $10  as  ooats  In  this  action. 


ROBERTSON,  P.  J, 
concur. 


and  BTUROia, 


GBEOB  T.  ORCHARD  et  aL 
(Springfield  Oourt  of  Appeals.  Missouri. 
Dec  U,  1013.) 

1.  BiiXB  AHD  Notes  (I  352*)  — Bona  Vide 

PUBOHASEB— "VALUB.^  ' 

Since,  uader  Negotiable  Instrument  Law 
(Rev.  St  1909,  |  10,022).  one  of  the  eBsentlal 
elements  neceuaxy  to  constitute  a  party  the 
holder  in  due  oonrse  ia  that  be  took  it  in  good 
faith  and  for  value,  and  section  9990  dennee 
"value"  as  any  consideration  sufficieot  to  sup- 
port a  simple  contract  and  section  10,160  pro- 
vides that  "value"  means  valuable  coosiderar 
tiou,  a  wife  who  received  a  note  from  her  hna- 
band  as  a  gift  was  not  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  caseiL  see  Bills  and 
Notes,  Cent  Dig.  H  814,  886-008;  Dec.  Dig. 
I  352.* 

For  other  definitions,  see  Woxds  and  Phiasea, 

vol.  8.  pp.  7276-7280,  7826.] 

2.  MOBTOAGES  <i  283*)— TaANSIXB  OF  MOBT- 
GAGED  PaoFEBTT- AsStJlCFTlOK  OT  DEBT  BT 

PUBCHASEB. 

Where  mortgaged  property  ia  conveyed  to 
one  who  aasamea  the  mortgage  debt,  the  land 
becomea  a  primary  fund  for  the  pasmient  there- 
of, and  anon  grantee  becomes  the  principal  and 
the  mortgagor  and  grantor  his  surety. 

[Ed.  Note.— For  other  cases,  aee  Mortgage^ 
Cent  Dig.  §1  750-758;   Dec.  Dig.  {  283.*] 

3.  MoBTOAQBS  (i  280*)— Tbansfeb  or  MOBI* 
OAOBD  Pbopeett— AssuuxmoN  or  Dbbt. 

Though  a  deed  did  not  state  directly  that 
the  grantee  assumed  a  debt  secured  by  a  trust 
deed  on  the  land  conveyed,  yet  as  tfae  deed 
mentioned  the  trust  deed,  and  provided  that  the 
grantor  should  be  releaised  from  liability  for 
the  debt  it  amounted  to  an  assumption  by  the 
grantee. 

[Ed.  Note.— For  otiier  cases,  see  Mortgages, 
Cent  Dig.  i|  787,  740-75%  767-760;  Dea  Dig. 
{  280.*] 

Appeal  from  Circuit  Court;  Butter  Oonn^; 
John  P.  Foard,  Judge. 
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Action  17  EMe  Greer  against  Qeorge  O. 
Orchard  and  others.   From  a  Judgment  for 

defendants,  plaintiff  appeals.  Affirmed. 

David  W.  HUl,  of  Poplar  Bluff,  for  appel- 
lant Lew  B.  Thomasm,  ot  Poplar  Blufl^  tm 

respondents. 

ROBERTSON,  P.  J.  On  January  10,  1918, 
the  plaintiff  sued  the  defendants,  George  O. 
Orchard,  J.  D.  Greason,  J.  H.  Greasou,  Grace 
E.  Smith,  and  Maggie  H.  Orchard,  on  a 
promissory  note  signed  by  them  and  one 
Samuel  W.  Smith,  dated  January  2, 1911,  for 
the  principal  sum  of  $3,000,  payable  to  the 
order  of  E.  W.  Graves  on  or  before  two  years 
after  date,  with  interest  at  the  rate  of  8 
per  cent  per  annum,  payable  annually,  and 
providing  that  If  the  Interest  be  not  so  paid, 
to  become  as  principal  and  bear  the  same 
rate  of  interest  At  the  time  of  the  execu- 
tion of  the  note  the  defendants  and  said 
Samuel  W.  Smith  owned  a  tract  of  land  in 
Poplar  Bluff  upon  which  they  executed  a 
deed  of  trust  to  Byrd  Duncan  as  trustee  to  se- 
cure the  payment  of  said  note.  On  January 
19,  1912,  $140  was  paid  on  the  Interest  due 
on  the  note.  Plaintiff's  husband  on  May  1, 
1912,  purchased  of  said  Samuel  W.  Smith  hla 
undivided  one-fifth  interest  in  the  land  de- 
scribed in  the  deed  of  trust,  which  was  con- 
veyed to  him  by  a  warranty  deed  containing 
the  following  statement:  "This  deed  Is  made 
subject  to  a, deed  of  trust  given  to  B.  W. 
Graves, for  three  thousand  dollars,  the  pro- 
ceeds of  which  were  received  by  James  D. 
Greason  and  George  C.  Orchard,  who  have 
agreed  to  pay  said  debt  It  being  understood 
by  the  parties  to  this  deed  that  the  grantor 
is  released  from  any  obligation  to  pay  said 
debt"  On  September  20,  1912,  the  plain- 
tiff's husband  purchased  the  note  sued  on 
and  gave  It  to  his  wife,  with  the  following 
indorsement  thereon:  "For  value  reed.,  I 
hereby  transfer  this  note  to  Elsie  Greer  or 
order  without  recourse  on  me.  E.  W.  Graves." 
Some  time  prior  to  February  12.  1913,  one 
Henry  Turner  purchased  the  remaining  four- 
flfths  interest  in  the  land,  and  on  that  date 
paid  to  the  husband  of  plaintiff  $2,702.24. 
four-flfths  of  the  amount  due  on  said  note, 
and  lecelTed  the  foUowlnc  receipt: 

'Gutter  Ooun^  Bank, 

"Poplar  Blofl,  Mo., 

"Feb.  12, 1813, 
"BecelTed  of  Henry  Turner  on  note  and 
deed  of  trust  for  $3,000.00,  dated  Jan.  2. 
1911— ^ven  to  E.  W.  Graves  by  Smith  heirs, 
on  a  part  of  lot  78  of  the  original  town  of 
Poj^ar  Bluff,  Mo. 

$2,400  00  on  principaL 
302  24  oa  interest 


?2,702  24  A.  W.  Greer." 

The  answer  filed  by  the  defendants  on 
April  9,  1913,  admits  the  execution  of  the 
note,  pleads  the  facts  as  above  disclosed  by 
the  testimony,  but  alleges  payment  at  said 


note.  The  plain tifTs  replication  la  a  gen- 
eral doilaL  The  case  was  tried  to  Hie  conit 
wltliont  a  Jury,  and  resulted  In  a  Judgment 
for  the  d^ndants,  and  the  plaintiff  has  ap- 
pealed. 

[1]  In  the  first  place  It  1b  essential  to  de- 
termine ttie  status  of  the  plaintiff  In  this 
case  relative  to  the  note  in  controversy  and 
the  parties  thereto.  She  Is  In  no  better  posi- 
tion than  bad  the  not«  In  question  be^ 
transferred  to  her  husband,  except  that  the 
bare  legal  title  may  be  vested  In  her.  She 
cannot  be  held  to  be  a  bona  fide  holder  Cor 
value  within  the  meaning  ot  our  n^otlaM* 
Instrument  law.  One  of  the  essential  ele- 
ments necessary  to  constitute  a  party  a 
holder  in  due  course  (section  10,022,  B.  8. 
1909)  is  "C8)  that  he  to<*  it  in  good  faltb  and 
for  Talne."  Section  0996,'  R.  S.  1909,  defines 
"value"  as  "any  consideration  snffident  to 
support  a  simple  contract"  Also,  In  section 
10,100,  R.  S.  1909,  it  la  provided  that  **  •value* 
means  valuable  conslderatton."  In  1  Daniel 
on  Negotiable  Instruments  (Sth  Ed.)  |  181,  It 
Is  said:  "A  gift  of  a  negottable  Instrument 
of  a  third  party  Is  not  such  a  n^tlatton  ot 
it  In  the  usual  course  of  business  as  to  give 
the  donee  the  fall  protection  which  Is  ex- 
tended a  bona  fide  holder  for  value.**  Tba 
reason  for  the  rule  which  protects  •  bona  fide 
purchaser  fOr  value  and  makes  It  applicable 
to  commercial  paper  Is  absent  In  case  of  a 
gift  of  such  paper  from  one  person  to  an- 
other, where  the  purchaser  and  donor  Is 
familiar  with  all  of  the  tacts  aftoctlzv  the 
condition  of  the  note. 

[2]  The  g^eral  rule  in  this  state  Is  well 
established  that  where  mortgaged  property 
is  conveyed  to  one  who  assumes  the  mortgage 
debt  the  land  becomes  the  primary  fund  for 
the  payment  thereof,  and  such  grantee  be- 
comes the  principal  In  such  debt  and  the 
mortgagor  and  grantor  his  surety.  Nelson 
V.  Brown,  140  Mo.  680,  589,  41  S.  W.  900. 
62  Am.  St  Bep.  755 ;  Regan  v.  Williams.  185 
Mo.  620,  627,  84  S.  W.  959. 106  Am.  St  Kep. 
600 ;  Pratt  v.  Conway,  148  Mo.  291.  49  S.  W. 
1028,  71  Am.  St  Rep.  602. 

[3]  The  stipulation  in  the  deed  to  plain- 
tiff's husband  does  not  state  directly  that  he 
assumes  and  agrees  to  pay  the  debt  here  In- 
volved, but  what  he  did  agree  to  can  have 
no  other  meaning.  He  agreed  that  his  gran- 
tor was  released  therefrom,  and  as  between 
them,  such  release  could  be  effected  in  no 
other  manner. 

According  to  the  testimony  of  experts, 
which  was  undenied  by  plaintifTs  husband, 
who  was  a  witness,  the  reasonable  value  ot 
the  undivided  one-fifth  Interest  which  he 
purchased  in  the  land,  was  equal  to.  if  not 
greater  than,  the  amoimt  he  paid  in  cash 
plus  the  one-flfth  of  the  debt  Involved  here, 
and  the  party  who  bought  the  remaining 
four-flfths  interest  in  the  land  testified  that 
he,  as  part  of  the  consideration  therefor,  as- 
sumed and  agreed  to  pay  four-fifths  of  said 
debt,  so  that  it  would  appear  that  whoa  the 
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txlU  conrt  rafoMd  to  permit  the  id^ntlfl  In 
fhiB  case  to  recover  no  Injustice  was  Aoue. 

It  Is  stated  In  tbe  deed  to  plaintiff's  hus- 
band that  the  proceeds  of  the  loan  were  re- 
ceived by  two  of  the  grantors  in  the  deed  of 
tmst,  who  agreed  to  pay  said  dd)1^  yet  those 
two  parties  were  not  parties  to  the  stipula- 
tion In  the  warrant  deed,  and  consequently 
no  evidence  Is  thus  furnished  that  the  debt 
was  equitably  that  of  any  other  parties  than 
as  Indicated  by  the  note  and  deed  of  trust 
It  was  also  developed  as  above  stated  at  the 
trial,  and  without  objection  on  the  part  of 
the  plaintiff,  that  the  party  who  purchased 
the  undivided  four-fifths  interest  in  the  land 
paid  that  proportion  of  the  debt  to  the  plain- 
tiff's husband,  and  as  the  husband  of  plain- 
tiff had  previously  assumed  the  remaining 
■one-fifth  of  said  Indebtedness,  we  have  been 
unable  to  understand  why  the  judgment  of 
tbe  tritU  conrt  should  not  stand.  The  plain- 
tiff's husband,  tbe  real  pdrty  in  interest  here, 
is  In  the  position  of  having  become  obligated 
to  pay  one-fifth  of  the  Indebtedness  and  of 
having  received  from  the  owner  of  the  re- 
maining fonr-fifUis  Interest  the  balance  due 
on  the  note.  It  as  stated  in  the  deed  to 
plaintiff's  hust>and,  the  proceeds  of  the  note 
were  ncsAved  by  James  0.  Greason  and 
Oeori;e  G.  Ordiard  and  they  had  agreed  to 
pay  said  debt  that  Is  a  matter  between  the 
makers  of  tbe  nots.  with  which  the  plaintiff 
in  this  case  could  have  no  concern,  and 
about  which  we  announce  no  opinion. 

The  Ju^ment  of  the  trial  court  Is  afflrmed. 
All  concur. 


SKELLBT  T.  ST.  LOUIS  ft  &  F.  B.  CO. 

^Springfield  Conrt  of  Appeals.   IfissonrL  Dec. 
U,  19ia) 

1.  LtBEI.  AND  SLANDEB  ({  1^*>— LZBSIi—DB- 

PENSB — Statutes. 

Rev.  St  1909,  S  4818,  deSoine  libel  la 
merely  dedarator?  of  the  common  law.  - 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Dec.  Dig.  g  m.*] 

2.  LiBEi.  AND  Slander  (S  86*)— "Innuendo." 

Tht  parpose  of  an  "innaendo,"  In  an  ac- 
tion for  libel  or  elaoder,  is  to  polot  oat  the 
meania?  which  plaintiff  claims  to  be  the  trae 
meaning  of  tbe  defamatory  langaage,  and  that 
oD  whirb  be  relies  to  saetain  his  action,  and  is 
regnlred  whenever  the  words  aOeged  to  be  U- 
belons  are  ambiguoas,  whether  tbe  ambiguity 
is  patent  or  latent,  and  vhether  there  are  any 
facts  alleged  as  indacement 

-  [Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Cent  H  205-208;  Dee.  Dig.  S 
86.* 

For  other  definldoDB.  see  Words  and  Phras- 
es, ToL  4^  pp.  3630-3634.] 

8.  LlBKL  AND   SlANDEB  (S  86*)  ~  LIBKZ.OU8 

WoB  08— Innuendo — Conclusiveness. 
Where  plaintiff,  in  an  action  for  Ubel  by 
Innuendo,  puts  a  meaning  on  the  language  pab- 
lished,  be  »  boaod  by  it 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  H  2(KS-208:  Dec.  Dig.  S 
86.*] 


4.  Libel  and  Suhdkb  (f  100*)— Fxnnon- 

Innuendo. 

Plaintiff,  in  an  action  for  libel  against  a 
rsUroad  company*  arising  out  of  a  statement 
of  the  railroad  oompany^s  agent  in  a  freight 
expense  bOl,  fid  not  allege  that  defendant  pub- 
liaoed  certain  false  and  slanderous  worda  in- 
tending  to>charge  plaintiff  with  larceny,  but  al- 
lued  that  defendant  falsely  charged  plaintiff 
wm  larceny  by  pnblishing  a  statement  on  the 
billj  sent  to  a  consignee  of  certain  logs,  that 
plaintiff  "confiscated"  certain  fence  posts  be- 
longing to  the  railroad  company.  Held^  that 
the  gist  of  the  petition  was  that  defendant 
charged  plaintiff  with  larceny,  the  publicatioD 
of  the  words  being  merely  stated  as  the  means 
by  which  such  charge  was  made,  aod  hence  the 
action  coold  not  be  sustained  without  proof  of 
tbe  innuendo,  unless  the  word  "confiscated" 
necessarily  imported  a  charge  of  larceny. 

[Ed.  Note.— For  otiier  cases,  see  Libel  and 
Slander,  Cent  Dig.  M  246-256.  258-272,  291, 
322,  323;  Dec.  Dig.  Y  100.*] 

6.  Libel  and  Slandeb  ({  7*)  —  IdBBLOus 

Words— "CoNFiaoATED. " 

Where  defendant's  freight  agent  believing 
that  plaintiff  in  loading  logs  for  shipment  took 
certain  fence  posts .  belonging  to  the  railroad 
company  to  hold  the  logs  on  the  car,  indaded 
in  the  freight  expense  bill,  which'  was  sent  to 
the  consignee,  a  charge  for  posta  "confiscated 
by  shipper,"  the  word  "confiscated"  in  its 
popular  sense  did  not  Import  a  larceny  of  the 
posts  by  plaintiff,  since  the  word  is  ordinarily 
used  to  mean  a  transfer  of  property  from  pri- 
vate to  public  use,  or  a  forfeiture  of  the  prop- 
erty to  the  state  as  an  act  of  penal  justice 
for  pnnisfameot  of  crime,  etc.,  and  as  used  in 
the  bill  meant  only  that  plaintiff  had  taken 
property  belonging  t»  the  railroad  company, 
which  it  was  entirely  willing  he  shoald  take 
on  paying  the  reasonable  vtum  thereof,  and 
was  not  therefore  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  $S  17-78;  Dec  Dig.  S  7.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2;  pp.  1427,  142S.] 

Appeal  from  Olrcnlt  Court  Jasper  County ; 
Joseph  D.  PeiiElns,  Judge. 

Action  by  J.  A.  Slceller  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Afflrmed. 

Shannon  ft  Phelps,  of  Carthage,  for  appel- 
lant W.  F.  Bvans,  of  St  Lonls,  and  Mann, 
Todd  ft  Mann,  of  Springfield,  for  respondent 

STUBQIS,  J.  Action  f^r  llbeL  No  evi- 
dence was  offered  except  by  plalntUt  Tb^ 
court  sustained  a  demurm  to  this  evidence^ 
resulting  In  plaintiff's  appeal. 

The  iileadlngs  and  evld&ic»  may  be  consid- 
ered together.  The  words  charged  as  con- 
Btltutlng  the  libel  ar^  "For  8  company  fence 
posts  at  10c  confiscated  by  shipper*  80,"  and 
this  langoage  is  alleged  to  have  berai  one 
item  and  part  of  a  freight  bill  sent  hy  the 
defendant  for  collection  to  the  consignee  of 
a  car  of  walnut  logs  shipped  by  plaintiff  over 
defendant's  railroad.  The  matter  arose  in 
this  way:  The  plaintiff  was  engaged  in  ship- 
ping walnut  logs,  and  in  November,  1912, 
shipped  a  car  load  from  Terona,  Mo.,  con- 
signed to  a  firm  In  Kansas  City;  tbe  plain- 
tiff used  eight  fence  posts  In  loading  the  logs 


^For  otlMr  eases  see  same  topic  and  weUea  NUMBER  la  Dsc  Dig.  *  An.  Dig.  Key-Ng.  Series  *  Rep'r  Indexes 
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and  Becurlng  than  on  the  car;  the  local 
agent  (tf  defendant  at  Yerona  emmeonsly 
thongbt  that  plaintlfl  need  posts  b^n^ng  to 
detaUtant,  from  a  pile  ot  such  posts  on  Its 
rU^t  of  way.  In  maUng  ont  the  waybill  he 
made  notation  of  same  in  tho  language  above 
set  ont,  with  the  Item  of  frd^t  charges  and 
other  items,  and  forwarded  same  to  the 
dtfendanf 8  ofBce  at  Kansas  City.  A  freight 
bni  was  then  made  out  by  a  dert:  of  deCoid- 
ant  in  the  Kansas  dty  office,  irtw  It  wu 
^reed  did  not  know  and  had  nerer  heard 
ot  plaintiff,  and  presented  It  to  ttie  consignee 
txa  paymwt  and  the  same  was  paid.  This 
freight  bin  is  &B  follows: 

"Fnisht  BliL 

"Consignee:  Penrod  Walnat  and  Veneer 
Company,  to  St  Loaia  ft  San  Francisco  Rail- 
road Go^  Dr.  Billing  Statioi :  Verona.  Con- 
■i«n(x>:  J.  A.  Skelley.  Boad  isaalDK  waybill: 
St  L.  ft  S.  r.  B.  OoT 

77  walnat  log%  fref^t  diarges  $67  41 

6  days*  demnrrage  at  Verona   5  00 

For  8  company  fence  posts,  at  10c 

conSBcated  by  shipper   80 

For  rearranging  logs,  etc.   9  25 


Total  charges  :  $82  46  " 

This  freight  blU  contains  the  alleged  Ubel, 
and  Its  presentation  to  this  consignee  for 
payment  constitutes  Its  only  publication. 

The  plaintiff  proved  that  the  fence  posts 
In  guestloD  were  not  the  proiwrty  of  defend- 
ant, as  defendant's  local  agent  supposed,  but 
that  he  bought  the  same  from  a  local  dealer 
at  Verona.  The  local  agent,  who  made  out 
the  waybill  from  which  this  and  other  Items 
were  copied  Into  the  freight  blU  above  set 
out,  was  a  witness  for  plaintiff,  and  testified 
that  "the  word  'confiscated*  as  used  npon 
this  bill  is  a  term  used  by  railroad  men  gen- 
erally to  show  that  company  property  has 
been  need  by  the  shipper,  and  that  if  it  was 
taken  away  on  the  car  the  agent  of  the  com- 
pany at  the  destination  was  to  collect  the 
value  of  the  property  so  used.  It  Is  not  used 
by  railroad  men  generally  to  mean  that  the 
property  has  been  stolen,  but  simply  to  keep 
track  of  the  railroad  company's  property. 
When  I  used  the  word  'confiscated'  on  this 
bill  I  did  not  intend  to  indicate  that  Mr. 
Skelley  bad  stolen  these  posts.  I  used  It 
for  the  purpose  of  Informing  the  agent  at 
Kansas  City  that  there  were  eight  fence  posts 
on  this  car  belonging  to  the  railroad  com- 
pany, and  that  If  the  consignee  took  them 
away  be  was  to  pay  their  value,  which  was 
80  cents.  I  always  understood  it  to  mean 
when  yon  wanted  anything  you  Just  went 
and  took  it  and  suffered  the  consequences; 
that  Is,  took  it  with  the  understanding  that 
It  wasn't  mine,  but  that  I  would  use  It,  and 
would  expect  to  make  good  to  the  owner 
whenever  he  called  on  me  for  It" 

The  petition  in  this  case  is  somewhat  dif- 
ferent from  the  usual  form  of  charging  that 
defendant  falsely  and  malldonsly  published 
of  and  concerning  the  plaintlfl  the  defamato- 
ry words,  setting  them  ont  in  hssc  vertn. 


tha%by  meaning  and  Intending  to  charge, 
etc. — setting  out  whatever  libelous  meaning 
the  plaintiff  thinks  the  words  will  support. 
In  this  case  It  is  charged  thos:  "PlalntUT 
further  says  that  In  loading  said  car  with 
said  logs  he  nsed  eight  fence  posts  for  tbe 
pnrpose  of  securing  said  logs  on  said  car, 
but  that  said  fence  posts  belonged  to  the 
plaintiff  and  not  to  the  defendant  and  that 
by  sending  said  frdght  bill  to  said  consignee 
containing  said  words  and  figures,  viz.,  'For 
8  company  fence  posts  at  10c  confiscated  by 
shipper,  80,'  the  defendant  falsely  and  ma- 
liciously Intended  to  charge  and  publish,  and 
did  charge  and  publish,  that  the  plaintiff 
had  Tinlawfully  taken,  stolen,  and  carried 
away  elf^t  fence  posts  belonging  to  tbe  de- 
fendant of  the  value  of  80  cents,  and  that 
the  said  words  and  figures  were  so  under- 
stood by  said  consignee  and  its  ofllcers  and 
servants." 

t1  ]  There  was  no  proof  whatever  as  to  the 
way  in  which  the  consignee  or  any  one  else 
understood  these  words.  The  plaintiff  con- 
cedes this,  and  says  that  this  innuendo  (?) 
may  be  treated  as  surplusage,  in  that  tbe 
words  are  uneQuivocal  and  actionable  per  se, 
and  can  be  stripped  of  tbe  useless  luggage 
contained  in  the  Innuendo  and  still  make  a 
case  for  the  Jury.  This  concedes  that  the 
language  and  proof  does  not  support  the 
meaning  and  charge  glv^  by  the  innuendo, 
to  wit,  larceny.  But  plaintiff  contends  that 
the  words  charged  are  inoculated  with  and 
carry  their  own,  though  different  poison 
amounting  to  slander,  under  the  statutory 
definition  (section  4818.  B.  S.  1909),  to  witr* 
"A  libel  is  the  malicious  defamation  of  a 
person  made  public  by  any  printing,  writing, 
sign,  picture,  representation  or  ^gy  tending 
to  provoke  him  to  wrath  or  expose  him  to 
public  hatred,  contempt  or  ridicule,  or  to 
deprive  him  of  the  benefits  of  public  confi- 
dence and  social  intercourse,  or  any  malidons 
defamation  made  public  as  aforesaid,  de- 
signed to  blacken  and  viU^  the  memory  of 
one  who  Is  dead,  and  tending  to  scandalize 
or  provoke  his  surviving  relatives  and  f  rinids. 
(R.  S.  1899,  sec.  2259)."  This  definition  is 
not  different  from  the  common-law  defini- 
tion as  is  pointed  out  In  Eenworthy  v.  Journal 
Co.,  117  Mo.  App.  327,  335,  93  S.  W.  882, 
where  it  is  said  that  the  object  and  purpose 
of  the  statute  is  to  make  all  libels  misde- 
meanors— L  e.,  criminal — and  not  to  make 
any  publication  libelous  that  was  not  such 
at  common  law. 

[2, 1]  In  Callahan  v.  Ingram,  122  Mo.  355, 
366,  26  S.  W.  1020,  1022  (43  Am.  St  Bep. 
683),  the  court  said:  "The  Innuendo  is  In- 
tended to  define  the  defamatory  meaning 
which  the  plaintiff  places  npon  the  words 
used.  In  case  the  defamatory  meaning  is 
apparent  from  the  language  charged,  there 
Is  no  necessity  for  an  innuendo  at  alL  The 
purpose  of  the  Innuendo,  and  Its  effect  npon 
the  par^  pleading  It  Is  thus  expressed  by 
Townshend  in  hla  work  on  Slander  and  tIbA 
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(section  338) :  *Wbere  langaage  Is  amblgnons, 
and  Is  as  susceptible  of  a  harmless  as  of 
an  Injarlous  meaning,  It  la  the  function  of 
an  Innnendo  to  point  ont  the  meaning  which 
the  plainUff  claima  to  be  the  true  meaning, 
and  the  meaning  upon  which  be  rellee  to 
snstaln  his  action.  This  applies,  whether 
the  ambignlt;  be  patent  or  latent,  and  wheth- 
er or  not  there  are  any  facts  alleged  as  In- 
ducement B7  this  means  the  defendant  Is 
Informed  of  the  precise  charge  he  has  to 
meet,  and  to  deny  or  Justify;  but  the  plain- 
tiff Is  subjected  to  the  risk  that  If  he  claims 
for  the  language  a  meaning  which  is  not 
the  true  tme,  or  one  which  he  Is  nnable  to 
make  ont  satisfactorily,  he  may  be  defeated 
on  the  ground  of  variance  or  failure  of 
pTOot  For,  when  the  plaintiff,  by  his  In- 
nuendo, puts  a  meaning  on  the  language  pub- 
lished, he  U  bound  by  it,  altbou^  that  course 
may  destroy  his  right  to  maintain  the  ac- 
tion.' To  the  same  effect  see  Starkle  on 
Slander  and  Libel  (Folkard's  Ed.)  8  446; 
Newell  on  Defamation,  Slander,  and  Libel, 
p.  629,  I  39;  Odgers  <»i  Libel  and  Slandw, 
p.  100." 

In  Ukman  v.  Dally  Record  Co.,  189  Mo. 
378,  394,  88  S.  W.  60,  6S,  the  court  said: 
"Here,  it  Is  cont^ded  that  these  words  Im- 
pute Inwlvency  or  dishonest  trickery  in  a 
business  way.  But  by  this  contention  of  ap- 
I>ellant  It  is  sought  to  enlarge  the  meaning 
of  the  words,  as  set  forth  In  the  Innuendo, 
which  he  may  not  do.  18  Ency.  Vh  and  Pr., 
p.  5B;  Townsh.  on  S.  and  L.,  |  888.  If  ap- 
pellant desired  to  attribute  soch  a  meaning 
to  the  wordSi  lie  dionld  have  so  framed  his 
Innvenda" 

In 'the  late  case  ot  Walsh  r.  PnUtEer  Pnb. 
Co.,  260  Mo.  142,  149,  157  8.  W.  826^  328. 
the  oonrt  stated  the  principle  tbns:  "For 
instance,  where  words  hsTe  two  meanings, 
one  of  tliem  harmlan  and  the  other  Inju- 
rious, the  Innuendo  may  propoly  point  out 
the  Injurious  meantng.  Cnrtls  t.  Iseman, 
137  Ky.  796  [127  &  W.  ISO];  Joralemon  t. 
Pomeroy,  22  N.  J.  Law,  271 ;  Grant  t.  N.  T. 
Herald  Co.,  188  App.  Dir.  727  [123  N.  Y. 
Supp.  449];  Gosling  r.  Moi^an,  32  Pa.  273. 
*  *  *  A  court  will  not,  in  support  ot  a 
pleading,  inter  a  criminal  intention  when 
the  pleader  has  not  ventured  directly  to  aver 
its  ezlstaice.  Grand  v.  M.  Y.  Herald  Co.,  138 
App.  IHt.  727,  123  N.  T.  Supp.  440;.  Bar- 
tholomew Bentley,  10  Ohio,  loc.  <At  670 
[45  Am.  Oe&  596]." 

It  will  thus  be  seen  that  the  office  of  the 
innuendo  is  to  point  out  the  poisonous  mean- 
ing whenever  the  words  are  of  doubtful  or 
double  meaning,  one  llbdous  and  the  other 
not,  and  in  audi  cases  the  Innuendo  is  a  nec- 
essary part  of  the  petition,  and  may  not  be 
enlarged  or  departed  from  either  when  the 
proof  is  made  by  extrinsic  evidence,  or  is  in- 
ferred from  the  words  themselves.  Ukman  v. 
Dally  Record  Co.,  189  Mo.  878,  393,  394,  88 
3.  W.  60.   Hodt  more  would  this  be  true 


where,  as  in  this  case,  what  Is  termed  the 
Innnendo  is  the  whole  charging  part  of  the 
petition. 

[4]  It  will  be  noted  that  this  petition,  In- 
stead of  allying  that  defendant  published 
certain  false  and  slanderous  words,  there- 
by meaning  and  Intending  to  charge  plain- 
tiff with  larceny,  it  alleges  that  defendant 
falsely  charged  plaintiff  with  larceny  by 
publishing  these  words.  The  whole  gist  of 
this  petition  is  that  defendant  charged 
plaintiff  with  larceny,  and  the  publication 
of  these  words  is  merely  stated  as  the  means 
of  so  doing. 

It  is  true  that  In  Callahan  v.  Ingram,  122 
Mo.  365.  367,  26  3.  W.  1020,  43  Am.  St  Rep. 
683,  and  in  Cook  v.  Printing  Co.,  227  Mo. 
471,  526,  127  3.  W.  332,  the  court  held  that 
the  Innuendo  and  the  meaning  of  the  words 
pointed  out  thereby  may  be  disregarded  and 
treated  as  surplusage  when  not  necessary  to 
state  a  cause  of  action.  But  &8  we  have  Just 
shown,  the  innuendo  is  necessary  to  state  a 
cause  of  action  in  all  cases  where  the  words 
puUished  are  of  doubtful,  double,  or  equivocal 
meaning,  and  might  when  unaided  by  extrin- 
sic evidence,  be  understood  In  a  harmless 
sense.  In  order,  therefore,  to  disregard  the 
Innuendo,  the  published  words  must  not  only 
be- libelous  per  se  in  the  sense  that  the  Jury 
might  have  a  right  to  infer  and  find  the 
Ub^ous  meaning  from  the  words  themselves 
and  the  publication  (McGinnls  v.  Kuapp  & 
Co.,  109  Mo.  131.  140,  18  S.  W.  1134),  but 
sudi  words  must  be  necessarily  libelous  un- 
der any  fair  interpretatliHi,  and  rebut  every 
reasonable  inference  to  the  contrary.  Learn- 
ed counsel  for  appellant  correctly  says :  "It 
may  have  two  or  more  meanings;  and,  al- 
though it  may  not  be  certain  from  the  pub- 
lication Itself  In  wliat  smse  it  was  used,  U 
its  several  meanings  are  all  libelous,  v&  se. 
It  is  not  necessary  to  prove  in  what  sense  it 
was  used  or  nnderstood."  We  also  readily 
agree  that  In  older  to  be  Ubdons  per  ae  It 
is  not  essential  that  words  diould  Involve 
imputation  of  crime.  25  Cyc  268;  McGin- 
nls T.  Knapp  ft  Oo.,  100  Mo.  181,  18  S.  W. 
1184;  Sullivan  v.  Commission  Co.,  162  Mo. 
268»  68  S.  W.  012,  47  X*  R.  A.  869.  On  the 
point  now  being  discussed,  the  case  of  Mc- 
fflnnis  V.  Knapp  ft  Oo^  smm.  is  not  ap- 
Idlcable,  for  the  reason  that  the  court  was 
there  considering,  on  a  demurrer  to  the  pe- 
tition, whether  the  languid  used  was  ca- 
pable, with  the  aid  of  extrinsic  evidence,  of 
bearing  fho  meaning  pat  on  it  by  the  in- 
nuendo, and  held  that,  as  the  demnner  ad- 
mits the  falsity  of  the  charge  and  the  mean- 
ing pkiced  thereon  by  the  innuendo,  and  that 
the  readers  so  understood  it  the  question  Is 
always  one  for  the  Jury,  unless  the  language 
is  so  unqueetlonahly  not  Ub^ns  tiiat  the 
court  will  not  Usten  to  proof  that  it  was  In 
fact  sacb  and  was  so  understood. 

[5]  The  only  word  in  the  publication  now 
being  considered  whldi  is  claimed  to  be  libti- 
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0Q8  Is  tbe  word  "confiscated"  aad  It  is  ar- 
gued that  such  word  In  a  popular  sense  car- 
ries the  Idea  of  high-handed  dealings— the 
taldug  of  another's  property  without  intent 
to  pay  for  same.  The  question,  however,  pre- 
sented under  the  pleadings  here  Is,  Does  such 
word  necessarily  carry  such  meaning?  We 
think  not.  On  the  contrary,  we  think  that, 
taken  in  connection  with  the  context  and  un- 
der the  circumstances  and  purpose  for  which 
the  freight  bill  was  made  out,  it  is  not  fairly 
susceptible  of  any  libelous  meaning.  Tech- 
nically "conflseate"  means  to  "transfer  prop- 
erty from  private  to  public  use,  or  to  forfeit 
property  to  the  prince  or  state;  either  an  act 
of  penal  Justice  for  punishment  of  great 
crimes  against  the  state,  or  the  exercise  of  a 
belligerent  right  against  the  property  of  pub- 
lic enemies;  the  act  of  a  sovereign  against  a 
rebeUlouB  subject"  8  0ye.p.567.  Similar  def- 
initions will  be  found  In  Ware  v.  Hylton,  3  U. 
S.  (3  DaU.)  199,  234,  1  I«.  Ed.  668,  and  State 
ex  reL  Rosenblatt  v.  Sargent,  12  Mo.  App. 
228,  234.  Such,  too,  is  the  common  meaning 
when  we  speak  of  any  legislative  act  fixing 
rates  to  be  charged  by  public  service  corpo- 
rations. Such  laws  and  rates  are  said  to  be 
confiscatory  when  they  compel  such  corpora- 
tions to  serve  the  public  without  any  or  an 
inadequate  compensation,  and  thus  in  effect 
transfers  property  from  private  to  public 
use.  In  this  sense  an  Individual  could  not 
confiscate  anything;  only  the  state  or  gov- 
ernment can  confiscate;  that  Is,  take  or 
transfer  private  properly  to  a  public  use. 
In>  this  sense  the  context  in  which  the  word 
is  used  carries  Its  own  antidote  for  any  sup- 
posed poison.  There  are  many  cases  holding 
that  where  the  publication,  taken  as  a  whole, 
negatives  the  harmful  meaning,  or  shows  the 
alleged  wrongful  act  to  be  impossible,  the 
words  are  not  actionable.  Thus  In  Newell  on 
Slander  and  libel,  2d  Ed.  117,  the  following 
language  of  Chief  Justice  Shaw  of  the  Su- 
preme Court  of  Massachusetts  is  stated  to 
be  the  rule:  "The  natural  and  most  obvious 
import  of  the  word  'steal'  is  that  of  a  feloni- 
ous taking  of  property,  or  larceny,  but  it 
may  be  qualified  by  the  context  As  If  one 
says  of  another  *He  stole  apples  from  my 
trees,'  It  Imputes  a  trespass  and  not  a  felony, 
and  tbe  words  are  not  actionable."  And  In 
Ogden  V,  Riley,  14  N.  J.  Law,  186,  26  Am. 
Dec.  618,  the  words  complained  of  were, 
"Tou  are  a  thief;  you  have  stolen  my 
marie."  These  words  were  held  to  be  not 
actionable  because  marie,  being  a  ndneral, 
was  a  part  of  the  freehold,  and  tiiereft>re 
was  not  a  subject  of  larceny.  Ogden  v.  Ri- 
ley is  dted  and  followed  in  Trimble  v.  Fos- 
ter, 87  Ho.  49,  66  Am.  Rep.  440.  Thus  It  is 
not  actionable  to  say  of  a  man,  "He  stole  my 
farm,"  because  a  farm  is  not  the  subject  of 
larceny.  We  apprehend,  however,  that  these 
rulings  mean  no  more  than  that  the  lan- 
guage charged,  when  read  with  the  context, 
does  not  support  the  particular  charge  al- 
leged.  While  the  publication  of  an  accusa- 


tion of  stealing  a  farm  wlU  not  rapport  an 
innuendo  of  larceny,  we  apprehend  that  It 
might  support  an  innuendo  of  dishonesty  or 
unfair  dealing.  In  the  present  case,  however, 
as  In  Diener  v.  Publishing  Co..  230  Mo.  613. 
132  S.  W.  1143,  33  L.  R.  A.  (N.  S.)  216,  and 
Id.,  232  Mo.  416,  136  S.  W.  6,  the  context,  di^ 
cumstances,  and  purpose  of  the  publication 
negatives  any  bad  Intent  or  meaning.  In 
that  case  the  words  "kill"  and  "killer,"  when 
taken  in  connection  with  the  context,  were 
held  not  fairly  susceptible  of  being  construed 
to  mean  the  unlawful  or  criminal  taking  of 
human  life.  In  the  first  case  (230  Mo.  613. 
628,  132  S.  W.  1143,  1148)  the  court  said: 
"To  be  sure,  he  mlg^t  have  used  daintier 
language  and  put  his  screed  into  a  softer  or 
more  roundabout  form.  He  might  have  said 
the  child  was  overtaken  by  an  automobile 
and  came  to  its  death  thereby,  or  its  death 
was  caused  thereby,  or  that  Its  death  en- 
sued, or  that  It  gave  up  the  ghost"  etc.  And 
In  the  second  one  (232  Mo.  416,  136  S.  W.  6) 
It  is  said:  "Libel  cannot  hang  on  so  slender 
a  thread  as  a  mere  matter  of  taste  in  the 
penman's  selection  of  one  word  instead  of 
another  one,  Interchangeable  as  a  synonym 
or  (by  condensation)  In  using  laconically  one 
word  Instead  of  upending  and  dllutins  Ida 
idea  Into  a  phrase,  thereby  toning  and  soften- 
ing It  down." 

In  this  case  the  word  "confiscated"  was 
used  and  published  only  in  presenting  a 
freight  bill  for  payment  No  one  saw  the 
publication  except  the  consignee,  and  that 
only  In  the  regular  coarse  of  business.  The 
facts  negative  any  intent  or  concerted  action 
of  the  local  agent  and  clerk  in  the  freight 
office  to  give  it  publicity,  or  to  do  the  plaln- 
tlfC  any  hann.  The  language  charged* to  be 
libelous  merely  constituted  one  small  Item  of 
several  which  were  to  be  paid  by  the  con- 
signee and  charged  back  to  the  plaintiff,  and 
no  more  indicated  that  plaintiff  was  wrong- 
fully refusing  or  trying  to  evade  the  pay- 
ment of  this  Item  than  the  freight  charges  or 
demurrage  constituting  the  other  items.  The 
plain  inference  Is  that  the  defendant  was 
making  no  (Ejection  to  the  taking  and  ose  of 
Its  fence  posts,  movided  the  aame  be  paid 
for. 

It  Is  true  that  words  when  printed  may 
constitute  libel,  which,  if  ^oken,  would  not 
constitute  slander.  Ukman  v.  Daily  Record 
Co.,  189  Mo.  378.  391,  88  S.  W.  60,  64.  But  if 
the  reason  thrae  given  that  "an  oral  charge 
merely  falls  upon  the  ear,  and  the  agency  of 
the  wrongdoer  in  iufiicting  injury  comes  to 
an  end  when  his  utterance  has  died  on  the 
ear,  but  not  so  with  the  written  or  printed 
charge,  which  may  pass  from  hand  to  hand 
indefinitely  and  may  renew  its  yonth.  so  to 
speak,  as  a  defamation  as  long  as  the  Ubel 
itself  remains  In  existence,  and  hatch  a  new 
crop  of  slanders,  to  be  blown  hither  and  yon, 
like  thistledown,  at  every  sight  of  the  Ubel, 
so  that  a  printed  slander,  when  published, 
takes  a  wider  and  more  mlscUevoiis  rangs 
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than  mere  oral  defamation,  and  la  more  repre- 
hensible In  tbe  eye  of  ISie  law  (Cooler  on 
Torts  [2d  Bd.]  240;  Odgers  on  Lib.  and  SI. 
[2d  Ed.]  8;  Dexter  v.  Spear.  4  Mason,  115 
[Fed.  Gas.  No.  8,867])"— is  the  basis  of  the 
distinction,  snch  distinction  does  not  exist 
herci  for  the  Infemioe  here  is  that  no  one  ez: 
cept  tbe  person  paylnc  the  freight  l>ill  ever 
saw  the  pnbUcatlon.  If  it  be  tnu^  as  often 
held,  that  a  dander  (nil7  exists  in  the  ear 
of  the  hearer  (Dlener  t.  PabUshlnc  Co.,  230 
Ho.  ei3,  029.  132  S.  W.  U43),  and  a  Ubel  in 
tbe  apprdiaulon  of  the  reader,  tium  It  Is  tdg- 
nlflcant  that  tbe  only  reader  of  this  alleged 
llbd  was  not  called  as  a  witness  In  the  case. 

Oar  conelnsion  Is  Oiat  the  court  did  not 
eir  in  sustaining  the  demnrm,  and  the  fniig- 
ment  will  be  afBrmed. 

BOBBRTSON,  P.  J.,  and  FABBINOTON, 
J.,  concur. 


BILL  V.  DILLON  et  al. 
(Springfield  Conrt  of  Appeals.  Missouri.  Dec 

11,  IfllS.) 

1.  BILLS  AND  Notes  (S  497*)  —  Boha  Fids 

HOLDKB— BOBDEN  OF  PBOOF. 

Negotiable  InstrameDts  Law  (Bar.  St.  lOOO. 
I  10022)  defines  a  holder  in  dne  course,  and 
section  10025  provides  that  the  title  of  a  per- 
son who  nesonates  an  instrument  Is  defective 
when  he  has  obtained  it,  or  any  aignatare  there- 
to, by  trand,  doress,  force,  fear,  or  other  un- 
lawful means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or 
under  circumstances  amounting  to  fraud.  Sec- 
tion 10029  declares  that  every  holder  is  deem- 
ed prima  fade  a  holder  in  dne  course,  but, 
when  it  Is  shown  that  the  title  of  any  person 
wbo  has  negotiated  the  instrument  is  defective, 
the  burden  is  on  the  holder  to  prove  that  he 
or  some  one  under  whom  be  claims  acqtdred 
title  as  a  holder  in  due  course.  Held  that, 
when,  in  an  action  bv  an  indorsee  of  a  note,  it 
is  shown  tbst  the  title  of  the  payee  was  defec- 
tive  because  tbe  instrument  was  obtained  by 
fraud,  the  burden  is  tben  shifted  to  the  plain- 
tiff to  prove  that  be  acquired  the  title  as  to 
the  bolder  in  due  course. 

[Bd.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  U  1448,  lffre-1681,  1683- 
1687;  Dec  Dig.  {  497.*] 

2.  Bnxs  Attn  Notes  (I537*)— Action  bt  In- 

DOBSBB— BOKA  FlDS  HOLDEB— QUESTION  FOB 
JUBT. 

Where,  In  an  action  on  a  note  by  an  In- 
dorseej  defendants  Introduced  evidence  that  tbe 
execution  of  the  note  was  obtained  by  fraud, 
and  plaintiff  offered  uncontradicted  evidence 
that  he  was  a  bolder  in  due  course,  such  evi- 
dence created  an  issue  of  fact  which  was  ex- 
dusively  for  tbe  iary,  notwithstanding  the  only 
evidence  on  the  question  whether  pUdntiff  was 
a  holder  in  due  course  was  that  introduced  by 
plaintiff,  and  aU  of  it  tended  to  establish  the 
affirmative  of  the  issue,  subject  to  the  right  of 
the  court  to  set  aside  tbe  verdict,  if  dearly 
egainst  the  wdght  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1862-1883:  Dea  Dig.  8 
637.*] 

8.  COBPOBATXONS  (f  116*>— EXECUTION— FaIL- 
DBE  OF  CONBIOEBATION. 

Where  defendants  executed  a  note  for  the 
price  of  corporate  stock,  purchased  from  plain- 


tUTs  assignor,  and  It  appeared  that  tiie  cor- 
poration owned  title  in  fee  to  ten  acres  of  land, 
together  with  a  mining  lease  on  a  much  larger 
tract  and  a  mining  idant,  all  of  which  were 
subject  to  incumbrances  of  a  deed  of  trust,  but 
defendants  knew  just  what  property  the  cor- 
poration owned  and  knew  of  the  incumbrances 
and  did  not  exact  or  receive  any  warranty  in 
omnectlon  with  tbe  deal*  the  fact  tiiat  the 
properties  owned  hy  tiie  corporation  Ad  not 
prove  to  be  as  valnable  as  defendants  expected, 
and  that  the  company's  operations  were  un- 
profitable, did  not  show  a  failure  of  considera- 
tion for  the  notes. 

[Sid.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  if  498,  494,  496;  Dec  Dig. 
I  116.*J 

4.  Bzua  AND  Notes  (|  497*)— Neootiation- 
HoLDBB  IK  Dtnc  CouBSE— Negotiable  In- 

STBDHBirrS— BUBDEN  OF  PSOOF— FAXLtmi  OF 

CONSXDEBATION. 

Rev.  St  1909,  %  10029,  provides  that  every 
bolder  is  deemed  prima  facie  a  bolder  in  due 
course,  and,  when  it  is  shown  that  the  title  of 
any  person  who  has  n^otiated  tbe  instrument 
Is  defective,  tbe  burden  is  on  the  bolder  to 
prove  that  he  or  some  one  under  whom  he 
claims  acquired  title  as  holder  in  due  course. 
Ueld,  that  mere  want  or  failure  of  considera- 
tion, not  coupled  with  a  negotiation  of  tbe  note 
in  breach  of  fblth,  or  under  such  drcumstances 
as  will  amount  to  fraud,  does  not  constitute  a 
defective  title  and  is  therefore  insufficient  to 
change  the  burden  of  proof  in  snch  section. 

[Ed.  Note.— For  other  eases,  see  ffills  and 
Notes,  Gent  Dig.  |«  1448,  167&-1681,  1683- 
1687;  Dec  Dig.  |  487.*] 

5.  TBIAL    (I  2Ci2*)— lNSTBTTCTtON»-APPUCA- 
BILFTT  TO  BFIDBMCE. 

Where.  In  an  action  on  a  note  by  an  In- 
dorsee,  the  answer  cbarged  fraudulent  repre- 
sentations by  tbe  payee  "in  conjunction  with 
other  parties"  not  named,  but  did  not  charge 
that  plaintiff  made  any  of  snch  represmtations. 
and  there  was  no  evidence  that  plaintiff  acted 
in  conjunction  with  the  payee  or  any  one  else 
in  inducing  defendants  to  execute  the  notes,  or 
in  any  wise  assisted  in  making  tbe  deal,  the 
notes  were  not  given  in  such  a  manner  as  to 
connect  plaintiff  with  the  fraud,  and  an  instruc- 
tion that  if  tbe  jury  found  for  defendants  on 
the  question  of  fraudulent  representation,  and 
believed  that  plaintiff,  before  the  assignment  of 
the  note  to  mm,  knew  of  the  fraud  "or"  acted 
in  conjunction  with  tbe  payee  and  others  in 
inducing  defendants  to  execute  the  notes,  tbey 
should  find  for  defendants  was  erroneous  as 
unsupported  by  the  proof. 

[Bd.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  IS  605,  006-612;  Dec  Dig.  %  2S2.*] 

6.  Tbial  (f  262*)— iNSTBUcnoira— Appuoa- 

BILITT  TO  BTIDBNCB. 

An  instruction  not  justified  any  evi- 
dence in  the  ease  should  be  refused. 

Id.  Note.— For  other  cases,  see  TrIaL  Gent 
.  IS  SOB,  D86-612;  Dec  Dig.  |  2027] 

7.  GOBPOBATIONB  (|  121*)— SALE  OF  SXOCK- 
PUBCHASE-MONET  NoTE  —  ACTIOR  BT  IK- 

DORSEB— Evidence— Relevanct. 

In  an  action  by  an  indorsee  on  a  note 
given  by  defendants  for  tbe  price  of  stock  in  a 
mining  corporation,  evidence  of  a  third  person 
that  he  bought  some  stock  in  tbe  company 
through  tbe  induence  of  two  persons,  one  of 
whom  represented  to  him  that  tbe  mine  was  a 
paying  one,  in  connection  with  other  evidence 
chat  such  person  was  connected  with  the  payee 
of  the  note  sued  on,  but  not  tending  to  show 
that  plaintiff  had  any  connection  therewith  or 
knowledge  of  any  alleged  fraud  on  defendants 
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in  the  sale  ot  t&e  stock  to  tibem.  was  inadmis- 
dUe. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
g^,^  Gent  ,  Dig.  IS  604,  005;   Dec.  Dig.  1 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Gay  D.  Elrby,  Judge. 

Action  by  Edward  G.  HIU  against  T.  J. 
DilloD  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeal&  Rereraed  and  n- 
manded. 

Bdgar  P.  Uann,  ot  ^ilngfield,  and  Wil- 
liam B.  Sblnner,  of  Ht  Ternon,  for  appel- 
lant J.  B.  HcGuiBn,  of  Aurora,  George  Fep- 
perdlne,  of  Sprli^fi^  and  H.  H.  Bloss,  of 
Anrora,  for  reapondenta. 

SPBNCEB,  Special  Judge.  Thia  la  the  sec- 
ond appeal  of  this  caae.  The  opinion  on  the 
fbrmer  appeal  la  reported  in  IKL  Mo.  App.  86, 
181  S.  W.  728.  The  action  la  on  a  negotiable 
promlBBory  note  and  brought  by  an  Indoraee 
against  the  makers.  The  petition  Is  in  the 
usual  form.  The  answer  consists:  First 
Of  a  general  denlaL  Second.  Of  an  admls- 
slcm  of  the  execution  of  the  note  and  ot  the 
indoraonent,  with  a  spedflc  denial  that  the 
plaintiff  Is  a  purchaser  for  value  before  ma- 
turity, it  being  alleged  that  tihe  assignmoit 
of  the  note  to  plaintiff  was  without  consid- 
eration and  to  enable  the  payee  to  reooTor 
the  amount  of  the  note  and  preTent  d^end- 
ants  from  setting  up  tlra  defenses  later  moi- 
ttoned;  tiiat  the  note  Is  held  In  secret  trust 
by  plaintiff  for  the  payee,  who  Is  charged  to 
be  the  real  part?  In  Interest  The  charge 
that  the  asB^nment  was  colorable^  and  that 
plaintiff  holds  the  note  In  secret  trust  for 
the  payee,  Is  not  supported  by  any  evidence. 
Third.  It  la  alleged  that  the  execution  of  the 
note  was  procured  by  certain  fraudulent 
r^prraentations  and  acts  by  the  payee,  Hart; 
and  oth«a  wbo  are  not  named.  These  rep- 
resentations and  acts  are  set  out  In  detail. 
They  are  discussed  In  the  former  opinion 
and  need  not  be  repeated  here.  Fourth.  The 
answer  charges  that  the  consideration  of  the 
note  was  certain  mining  stock  In  a  corpora- 
tion; that  the  value  of  the  stock  was  de- 
poident  oa  the  value  of  a  mining  lease  be- 
longing to  the  corporation  and  alleged  to  be 
Its  sole  and  only  asset;  and  that  the  payee 
in  the  note,  to  induce  the  purdiase  of  the 
stock  by  defendants,  falsely  and  fraudulently 
represoited  that  the  stock  was  dividend  pay- 
ing stodc  and  extremely  valuatde,  when  in 
fact  the  stock  had  no  value  at  all  and  had 
never  paid  a  cent«f  dividend,  and  the  consid- 
eration for  the  giving  of  the  note  bad  utter- 
ly failed.  For  r^ly  plaintiff  alleges  that  he 
is  the  holder  of  the  note  in  due  course,  stat- 
ing the  facts  essential  to  this  relation.  The 
reply  then  states  facts  on  which  It  la  sought 
to  base  a  plea  of  estoppel  as  against  defeud- 
ants  as  to  the  defenses  set  up  in  th^r  an- 
swer. It  was  held  In  the  forma  oi^on  that 
the  matters  pleaded  and  shown  In  evidence 


do  not  estop  defmdants  from  setting  up 
fraud  in  the  procurement  of  the  note  as  a 
defoise  against  payment  Ttds  ruling  was 
correct  and  It  is  not  necessary  to  r^terate 
here  the  reasons  tlierefor. 

The  opinion  on  the  former  appeal  gives 
somewhat  In  detail  the  fi&cts  toidlng  to  sus- 
tain the  answer  that  the  execution  of  the 
note  was  procured  fraudulent  representa- 
tions and  acts.  Btference  is  made  to  diat 
oiilnlon  for  these  tacts.  The  evidence  on 
ttils  question  was  substantially  On  same  at 
each  triaL  It  was  held  on  the  former  ap- 
peal that  the  evidence  on  this  quesUon  was 
snffldtent  to  entitle  d^endants  to  go  to  tlie 
Jury  on  the  question  ot  the  note  having  1)een 
procured  by  fraud.  In  this  opluUm  we  con- 
cur. 

[1]  Appellant  contends  for  the  application 
in  this  case  of  the  mle  that  the  possession 
of  a  n^Uable  Instrument  indorsed  in  blank 
Imports  prima  fiicle  that  the  holder  acquired 
it  bona  fide,  tor  value.  In  the  usual  courae 
txt  business,  before  maturity,  and  without  no- 
tice of  any  drcnmstances  Impeachliv  its 
validity;  also  .that  plaintiffs  evidence  tend- 
ed to  prove  this  situation;  and  that  as  there 
was  no  evidence  to  the  omtrary,  plalntifF 
was  entitled  to  a  peremptory  Instaictlon  di- 
recting a  verdict  in  bis  favor.  In  this  cm- 
nectlon  It  Is  urged  that  the  court  erred  in  re- 
fusing Instruction  Na  4,  asked  by  plaintiff, 
which  Is  as  follows:  '^e  court  Instructs  the 
jury  that  tbe  Instrum^t  sued  on  in  tills  cass 
Is  a  negotiable  prcunlssdry  note,  and  the  de- 
fendants admit  In  their  answer  that  they 
executed  the  same  and  that  it  has  been  as- 
signed to  tiie  plaintiff,  and  in  law  It  Is  pre- 
sumed that  such  note  was  negotiated  with 
plaintiff  before  maturity,  for  valuer  and  with- 
out notice  ot  any  defense  thereto." 

The  cases  tdted  by  appellant  on  Uds  point 
arose  before  the  enactment  of  our  Negotiable 
Instruments  Law,  while  this  questton  must 
be  determined  by  the  provisions  of  tiiat  law. 
Section  10022,  B.  8.  Mo.  1909,  defines  a  bcdd- 
er  in  due  course  as  follows:  "A  hdlder  In 
due  course  is  a  htdder  who  has'takoi  tli«  In- 
strument under  the  following  conditions:  (1) 
That  it  Is  oomjAete  and  resnlar  upon  ito 
face;  (2)  that  he  became  the  bolder  of  It  be- 
fore It  was  overdue,  and  wlQiout  notice  tiut 
it  had  been  previously  dishonored,  if  such 
was  the  fftct;  (3)  that  he  toalk.  it  In  good 
fiilth  and  tor  value ;  (49  tliat  at  the  time  it 
was  n^otlated  to  him  he  bad  no  notice  of 
any  Infirmity  In  the  Instrument  or  defect  In 
the  title  of  ttie  person  negotiating  it" 

Section  1002S  provides  when  the  title  ot  a 
person  who  negotiates  an  Instrument  is  de- 
fective, and  Is  as  follows:  "The  title  of  a 
person  who  negotiates  an  Instnunent  Is  de- 
fective wlthla  the  meaning  of  this  chapter 
when  he  obtained  the  instrument  or  any 
signature  thereto,  by  fraud,  duress  or  force 
and  fear,  or  other  unlawful  means,  or  ft»r 
an  illegal  consideration,  or  when  he  negoti- 


*For  otlMr  CMM  ■••  tame  tople  sad  wctlon  NUUBBB  la  Dm.  dIs.  A  Am.  Dlf.  K«r-Ne.  Bttim  *  RapT  lad«x«« 


Digitized  by 


Google 


Ho.) 


HI£L  T.  DILLON 


888 


ateB  it  In  braadi  ot  falfh,  under  sacb  ctr^ 
comBtancM  as  amonnt  to  a  fraud." 

flectton  10020  locates  the  burden  of  proof 
irtwn  defectlTO  tlUe  Is  shown,  and  is  as  fol- 
lows: "Brexy  bolder  la  deemed  piima  ISute 
to  tie  a  bidder  in  dne  eonrse;  but  wboi  it  is 
■bown  tliat  tbe  title  of  any  peraon  who  has 
negotiated  the  bistniment  was  defectlre,  the 
burden  is  on  the  taoUlw  to  iiroTe  that  he  or 
some  persoa  under  whom  he  claims  acquired 
the  title  as  holder  in  due  course.  But  the 
last-mentioned  rule  does  not  apply  in  favor 
of  a  party  wbo  became  bound  on  tbe  Inrtm- 
moit  prior  to  the  acqulritlon  of  soch  defec- 
tlTe  title." 

tinder  the  plain  proviidons  of  these  sec- 
tiona;  when  It  was  shown  that  the  title  of 
tbe  payee  was  defectiTe  beeanse  the  instm- 
Toeat  was  obtained  by  fraud,  thw  the  burden 
reated  on  the  plaintUF  to  prove  that  he  ac- 
quired the  title  as  holder  in  due  course. 
Thla  has  been  previously  ruled  In  this  state. 
Jobes  V.  Wilson,  140  Mo.  App.  281,  292.  124 
S.  W.  548;  Bank  v.  Hanks,  142  Mo.  App.  UO, 
126  S.  W.  221;  Johiuion  County  Savings  Bank 
V.  Mills,  143  Mo.  App.  265,  127  S.  W.  425; 
Bank  V.  Dowler,  163  Mo.  App.  65, 145  S.  W. 
843;  Link  v.  Jackson,  164  Mo.  App.  106,  147 
S.  W.  1114.  Possibly  the  opinion  In  Reeves 
V.  Letts,  143  Mo.  App.  196,  128  S.  W.  246,  is 
to  the  contrary,  but  in  this  case  the  provi- 
sions of  the  N^otlable  InstromentB  Law  were 
not  presented  to  or  mentioned  by  the  court 
If  this  case  Is  in  conflict  with  the  cases  above 
dted,  It  must  be  held  as  overruled  by  South- 
west National  Bank  v.  House,  157  S.  W.  809, 
decided  by  the  same  court,  which  declares 
the  rule  in  harmony  with  the  cases  above 
dted.  The  same  construction  of  these  sec- 
tions has  been  given  by  the  courts  of  various 
other  states  having  a  similar  statute  relating 
to  negotiable  instruments.  Sutherland  v. 
Mead,  80  App.  DIv.  103,  80  N.  T.  gupp.  504; 
Bank  V.  Foley,  64  Misc.  Rep.  126,  103  N.  T. 
Supp.  553;  Packard  v.  Flgluolo  (Snp.)  114 
N.  y.  Supp.  758;  Kennedy  v.  SpUba,  72 
Misc.  Rep.  89.  129  N.  Y.  Supp.  390;  Keene  v. 
Behan,  40  Wash.  506,  82  Pac.  884;  Singer 
Mfg.  Co.  V.  Summers.  148  N.  a  102,  56  8.  B. 
522 ;  Am.  Natl.  Bank  v.  Fountain.  148  N.  G. 
59a  62  S.  B.  738;  Cook  v.  Co.,  28  R.  1.  41, 
66  Aa  641,  9  L.  R.  A.  (N.  S.)  198;  Lonls 
De  JoDge  &  Co.  v.  Woodport,  etc.,  Co.,  77  N. 
J.  Law,  233,  72  AtL  439;  Parsons  v.  Com- 
pany, 80  Conn.  58,  66  Atl.  1024;  Stouffer  v. 
Alford.  114  Md.  110.  78  Atl.  387;  Wilson  v. 
Kelso.  115  Md.  162,  80  AtL  895;  Second  NatL 
Bank  v.  Hoffman,  229  Pa.  429,  78  Atl.  1002; 
McKn^ht  V.  Parsons.  136  Iowa,  390.  US  N. 
W.  858,  22  L.  R.  A.  (N.  S.)  718,  125  Am.  St 
Rep.  265,  16  Ann.  Caa.  665;  Iowa  Natl.  Bank 
V.  Carter,  144  Iowa,  716,  123  N.  W.  287; 
Amd  V.  ^lesworth,  146  Iowa,  185. 123  N.  W. 
1000,  29  L.  B.  A.  (N.  S.)  638;  Cox  v.  Cllne, 
139  Iowa,  128,  U7  N.  W.  48;  Warren  v. 
Smith,  35  Utah,  465,  100  Pac.  1069,  136  Am. 
St  Rep.  1071;  Leavitt  v.  Thurston,  38  Utah, 
861,  lis  Paa  77;  Cedar  Rapids  NatL  Bank 


T.  Uyhre,  BT  Wash.  S96, 107  Ftfc.  518;  Wells 
r.  Duffy,  69  Wash.  810, 124  Pac.  907;  Winter 
T.  Mobs,  19  Idaho.  18,  112  Pac.  525.  Ann. 
Cas.  1012C,  302;  Shellenberger  v.  Nourse,  20 
Idaho,  823,  U8  Pac.  508;  Hodge  v.  Smith, 
130  Wis.  326;  110  N.  W.  192;  Asbury  t. 
Taube,  151  Ky.  142, 161  S.  W.  872;  GampbeU 
V.  Bank,  137  Ky.  565,  128  S.  W.  114;  In  re 
Hill  CD.  C.)  187  Fed.  214. 

[2]  The  situation,  then,  is  that  the  defend- 
ants introduced  evidence  tending  to  prove 
that  the  executton  of  tbe  note  was  induced 
by  frftud,  and  tbe  plaintlfC  offered  evidence, 
not  omtradicted,  trading  to  prove  that  he 
was  a  bolder  in  due  course.  The  burden 
rested  on  plaintiff  to  show  this  under  the 
statute.  This  created  an  issue  of  fact  which 
was  exclusively  for  the  Jury,  notwithstanding 
the  fact  that  the  only  evidence  on  this  Qtles- 
tlon  was  that  introduced  by  plaintiff,  and 
that  all  of  this  evidence  tended  to  prove  that 
be  was  a  holder  In  due  course.  The  decision 
of  this  question  was  solely  tbe  province  of 
tbe  Jury,  and  the  court,  under  tbe  decisions 
in  this  state,  could  not  invade  that  field  and 
peremptorily  direct  a  verdict  for  plaintiff. 
Gannon  v.  Gas  Co.,  146  Mo.  502,  46  S.  W.  968, 
47  S.  W.  907,  43  L.  R.  A.  505;  Link  v.  Jack- 
son. 158  Mo.  App.  63,  92,  139  8.  W.  588; 
Dalton  V.  City,  173  Mo.  39,  72  S.  W.  1068; 
First  State  Bank  v.  Hammond,  124  Mo.  App. 
177.  101  S.  W.  677;  McCroeky  v.  Murray.  142 
Mo.  App.  133,  126  S.  W.  226;  Hugnmin  v. 
Hinds,  97  Mo.  App.  846,  71  S.  W.  479;  Kings- 
bury v.  Joseph,  94  Mo.  App.  298,  68  8.  W.  93; 
Dodd  V.  Gnlseffl,  100  Mo.  App.  811,  73  S.  W. 
304;  Hunter  v.  Wethington,  206  Mo.  284, 
293, 103  S.  W.  643,  12  Ann.  Cas.  629;  Johnson 
V.  Grayson,  230  Mo.  380,  394.  130  8.  W.  673. 

The  case  of  Wright  Investment  Co.  v.  Fris* 
coe  Realty  Co.,  178  Mo.  72-80.  77  S.  W.  296, 
dted  by  appellant  is  not  to  the  contrary. 
Suit  was  on  a  note,  and  the  case  arose  before 
the  enactment  of  the  Negotiable  Instruments 
Law.  Under  the  rule  declared  -in  Johnson  v. 
McMurry,  72  Mo.  at  282,  also  dted  by  appd- 
lant  where  plaintiff  made  general  proof  that 
be  received  the  paper  before  due,  bona  fide 
and  for  value,  it  devolved  on  the  maker  to 
show  that  the  holder  had  actual  notice  of  the 
defense  urged.  This  the  defendant  in  the 
Wright  Case  had  failed  to  do.  But  the  stat- 
ute has  changed  this  rule.  It  follows  that 
this  point  must  be  determined  against  the  ap- 
pellant We  deem  It  proper  to  state  here, 
however,  that  any  error  on  the  part  of  the 
Jury  In  determining  a  question  against  the 
wdght  of  the  evidence  is  within  the  power 
of  the  trial  court  to  correct  and,  where  the 
verdict  is  dearly  against  the  wdght  of  the 
evidence,  the  trial  court  should  promptly 
and  fearlessly  exerdse  the  power  given  it  by 
the  statutes  and  set  the  verdict  aside. 

It  is  somewhat  difficult  to  construe  the 
fourth  paragraph  of  the  answer,  as  it  seems 
to  blend  the  allegations  of  fraud  on  the  part 
of  the  payee  in  falsely  representing  that  the 
stock  was  dividend  paying  stock  and  ex- 
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tremely  ralaable,  when  In  fact  It  had  never 
paid  a  dlTldend  and  had  no  Talne,  with  the 
plea  that  the  considemtlon  for  the  note  had 
ntterly  failed.-  But  for  the  histructlonB  given 
by  the  court  on  bdtalf  of  defendants,  a> 
hereinafter  mentioned,  a  careful  conaidep- 
atlon  of  Oils  portion  of  the  answer  mi&t  not 
be  necessary,  but  these  Instmctiona  make  this 
Question  of  oouriderable  in^rtancew  We  do 
not  find  In  the  record  any  evidence  tending  to 
prove  the  allegaUon  that  the  payee  repre- 
sented fliat  said  stock  was  dividend  paying 
8to^  or  had  ever  paid  any  diridend,  or  tiiat 
the  mine  had  ever  paid  any  profit,  so  the 
charge  of  fraud  in  this  reqiect  entir^  telled 
of  proo£  TUs  leaves  for  detenninaticai  the 
plea  that  the  consideration  for  the  note  nt> 
terly  failed. 

[S]  This  question  of  failure  of  considera- 
tion is  to  be  considered  entirely  apart  from 
any  fraudulent  representations,  and  also 
from  any  warranty.  It  is  not  pretended  that 
the  pordiasera,  who  are  Qie  makers  of  the 
note,  exacted  or  received  any  warrant  in 
connection  with  the  deaL  The  evidmce 
shows  that  defendants  bought  stock  in  a 
corporation,  which  corporation  owned  title 
in  fbe  to  ten  acres  of  land,  together  with  a 
mining  lease  on  a  mnch  lai^er  tract,  and 
also  owned  a  mining  plant;  all  of  said  prop- 
erty being  subject  to  tiie  incumbrance  of  a 
deed  <^  trust  The  defenckmts  knew  just 
what  property  the  mining  corporation  owned 
and  knew  of  the  incnmbrance  by  way  of  deed 
of  trust  They  contracted  to  buy  and  did 
in  fact  acquire  certain  shares  of  stock  In 
this  corporation.  The  corporation  had  the 
title  to  the  property  owned  by  it  in  predsc- 
ly  the  condition  that  d^endants  understood. 
The  question,  then,  is  whether  the  fact  that 
the  properties  owned  by  the  corporation  did 
not  prove  to  be  of  the  value  the  defendants 
npected,  and  tiiat  the  company  operatims 
wexe  unprofitable  and  resulted  in  the  loss 
of  considerable  money  by  defendants  and 
others,  is  In  law  a  failure  of  consideration 
in  the  sense  tlut  same  is  now  being  discussed. 
We  think  this  question  should  be  answered 
In  the  negative. 

In  9  Cyc.  360,  the  rule  is  stated  as  follows: 
"On  a  sale  of  personal  pmpeiiy,  it  is  gen- 
»aUy  held  that,  in  the  absence  of  fraud  or 
warrant,  it  is  no  ground  for  defeating  the 
action  for  the  price  that  the  artide  proves  so 
defective  in  quality  as  to  be  worthless." 
Sutro  V.  Rhodes,  92  CaL  117.  28  Pac.  98. 

Otis  V.  CuUum.  92  U.  S.  447.  23  L.  Bd.  496. 
was  a  case  of  the  sale  of  bonds  subseqnaitiy 
htitd  to  be  void  because  the  Legislature  bad 
no  power  to  pass  the  acts  authorizing  same. 
Note  was  given  for  the  purdiase  price  and 
suit  brought  thereon.  The  defense  asserted 
was  ftilluie  of  consideration.  The  opinion 
first  points  out  that  the  questions  of  fraud 
and  warrant  are  to  be  laid  out  of  view,  and 
thai  uses  the  following  language  pertinent  to 
the  present  case:  "Here,  also,  the  plaintiffs 
in  error  got  exactly  what  they  intended  to 


buy  and  did  buy.  They  took  no  guaranty. 
Xh^  are  seeking  to  recover,  as  it  were^  vpon 
one,  while  none  exists.  They  are  not  dothed 
with  the  rl^ts  which  such  a  stipulation 
would  have  given  them.  Not  having  taken  It 
th^  cannot  have  tifte  benefit  of  it  The  bank 
cannot  be  charged  with  a  liability  which  it 
did  not  assume.**  To  the  same  effect  Is  Hunt- 
ing r.  Downer.  ISl  Mass.  27S,  23  M.  B.  832, 
where  the  court  states  the  rule  as  follows: 
"The  mere  purchase  of  worthless  stock,  and 
known  by  the  seller  to  be  such,  will  nut  ex- 
onerate the  buyw  from  paying  the  price 
agreed  on  therefor,  where  he  has  obtained 
that  for  which  he  contracted  and  where  no 
fraud  was  inacttced  on  him.  Dmu  v.  Car. 
ruth.  108  Mass.  242,  24S;  Lambert  v.  Heath, 
15  Mees.  ft  W.  487:  Lawes  v.  Pnnm.  6  EL 
ft  BL  930;  Biyant  v.  Pember,  49  Tt  487. 
Where  that  wUdh  is  assumed  to  be  bargained 
for  and  sold  has  no  etistmca,  a  dlffereit 
principle  applies;  and  ftor  this  teasm  it  has 
been  hdd  titat  the  sale  of  a  void  patoit  or 
of  a  license  thereunder,  would  not  be  con- 
sideration  for  a  contract  Harlow  r.  Put- 
nam, 124  Mass.  652,  666.** 

This  statement  is  not  la  any  wise  In  ccm- 
flict  with  the  nde  stated  In  Brown  v.  Welden, 
99  l£o.  664,  18  8.  W.  S42;  Id.,  27  Ma  App. 
261;  Oompton  v.  Parsons,  76  Ma  465;  Dan- 
forth  V.  Crooksbanks,  68  Ma  App.  311;  or 
Murphy  r.  Gay,  87  Mo.  6Kt>.  In  these  cases 
there  appears  either  fraud  or  breach  of  an 
^ress  or  implied  warranty.  Most  of  them 
are  where  an  article  was  sold  or  purehaaed 
for  a  particular  purpose  known  to  both  par- 
ties. In  sucih  cases  there  is  an  Implied  war- 
ranty of  fltnras  for  the  purpose  Intended.  St 
[Louis  Brewing  Ga  v.  McE^iroe,  80  Mo.  App. 
429;  Aultman  v.  Hunter,  82  Ma  App.  632; 
Moore  V.  Koger,  113  Ma  App.  423,  87  S.  W. 
002.  In  9  Cyc.  371,  the  rule  is  stated  that, 
if  tiiere  Is  consideration.  Oie  fact  that  It 
subsequently  diminishes  in  value  or  becomes 
of  no  value  at  all  cannot  relieve  tiie  promisor 
from  liability  on  his  prondsa  "Where  a 
PKTty  gets  all  the  consideration  he  volunta- 
rily and  intmttonally  contracts  for,  he  win 
not  be  allowed  to  say  that  he  cot  no  om- 
slderation.  Baker  t.  Boberts  14  Ind.  562.** 
Smock  V.  Plerson,  68  Ind.  405,  84  Am.  B^ 
269 ;  Bean  v.  Proseus,  3  CaL  ITnr^  658,  31 
Pac.  49;  Bice  v.  Grange^  131  N.  T.  148^  30  K. 
E.40. 

In  an  action  upon  a  promissory  note  given 
as  the  price  of  real  or  personal  proper^.  It 
Is  no  defense  that  the  value  of  the  propel 
conveyed  was  inadequate  to  the  amount  of 
the  nota  6  Am.  ft  E^ng.  E&u^.  of  Law  (2d 
Ed.)  606. 

In  Worth  v.  Case,  42  N.  T.  362.  869,  the 
court  states  the  rule:  "If  one  voluntarily 
and  fairly  purchases  either  real  or  personal 
property  of  another,  at  a  fixed  price,  and  ex- 
ecutes his  note  for  the  payment  of  the  pur- 
chase money,  he  will  not  be  allowed,  when 
sued  thereon,  to  prove,  for  the  purpose  of  de- 
feating or  reducing  the  amount  of  the  recov- 
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erjr  on  the  oote,  tbat  tbe  property  In  Act  wu 
not  worth  one-half,  or  one^narter,  or  eren 
one-tenth  ot  the  amotmt  at  whldi  be  pur- 
ch&aed  it"  And  a«ain  In  Earl  v.  Peck,  64 
N.  T.  D96:  "Mere  Inadequacy  of  considera- 
tion, except  as  a  drcnmstanee  bearing  npon 
the  qneBtion  of  trand  ae  undne  Influence,  la 
ntft  a  deteaae  to  a  notew  It  la  not  necemaj? 
that  the  consideration  of  a  note  ahall  be 
equal  In  pecuniary  valne  to  the  oUlgation  In- 
curred. *  *  *  A  note  for  91,000  given 
for  a  horn  confeasedly  worth  but  |100  can- 
not be  auccessfnlly  defended  In  wlu»le  m  In 
part  on  the  ground  of  a  want  or  failure  ct 
conaideratitm.** 

"The  value  of  most  conslderatfona,  as  well 
as  of  moat  promises,  Is  a  tUng  which  tiie  law 
cannot  measure ;  it  Is  not  merely  a  matter  of 
fact  but  a  matter  of  c^tadon.  If^  therefbre, 
the  promisor  thinks  tbe  consideration  Is  equal 
to  the  promise  In  value  0.  e.*  if  be  la  willing 
to  give  the  promise  fbr  the  sake  of  getting 
the  consideration),  the  consideration  will  be 
equal  to  the  promise  In  value  for  all  the  pur- 
poses of  the  contract  From  thla  it  la  but  an 
easy  step  to  the  conclusion  that  whatever 
a  promisor  chooses  to  accept  as  the  consider- 
ation of  bis  promise  the  law  will  regard  as 
equal  to  the  prmnlse  In  value,  provided  the 
law  can  see  It  has  any  value."  langd^l's 
Summary  of  the  Law  of  Contracts,  66.  ' 

That  tiiere  was  an  actual  consldaation  In 
tike  present  case  is  b^ond  question,  and  tiiat 
the  defendants,  eliminating  questions  of 
frandalent  representation,  got  all  they  con- 
tracted for  is  equally  certain.  In  6  Am.  & 
Eng.  Ency.  ot  Law  Ed.)  780,  It  Is  stated: 
"That  the  rule  Is  almost  elementary  that, 
when  the  promisor  gets  all  he  contracts  for, 
he  cannot  >be  heard  to  complain  tjtat  the  con- 
sideration was  not  valuable."  In  1  Benja- 
min on  Sales  (6tta  Ed.)  p.  642,  fi  620,  the  rule 
is  stated  as  follows:  '^ut  there  Is  not  a 
failure  of  consideration  ^en  the  buyer  has 
tiiat  which  he  really  Intended  to  buy,  al- 
thoiigh  the  thli^  bought  shall  turn  out 
worthless."  See,  also,  2  Randolph  on  Com- 
mercial Paper,  p.  1S8,  |  643;  ^V)elsh  v.  Garter, 
1  Wend.  186, 19  Am.  Dec.  473;  9  N.  T.  a  L. 
<L.  Ed.)  881.  ITnder  these  authorities,  we  are 
of  the  oidnlon  that  there  was  not  In  thla  case 
any  issue  of  failure  of  consideration  to  be 
submitted  to  the  Jury,  Independent  of  fraud- 
ulent representation. 

The  Negotiable  InBtroments  Act,  In  the  sec- 
tions dted  above,  fixes  the  burden  of  proof 
where  defective  titie  Is  shown  and  defines  a 
defective  titie  as  being  where  one  obtains  the 
Instrument  or  any  slgnatnre  thereto  by 
fraud,  duress,  or  force  and  fear,  or  other  un- 
lawful means,  or  for  an  Illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith, 
or  under  such  circumstances  as  amount  to  a 
fraud.  While,  In  view  of  the  fact  that  the 
present  Judgment  mnst  be  reversed  and  the 
case  remanded  for  a  new  trial.  It  Is  perhaps 
not  necessary  to  decide  the  question,  It  is  at 
least  doubtAil  whether  failure  of  consldera- 


tttm.  and  partienluly  a  partial  fidlnre,  taken 
alone,  constitutes  a  defective  titie  wltidn  the 
meaning  of  this  act  Section  9999  provides 
that  absence  or  failure  of  contfderatlon  la  a 
matter  of  defteise  as  ai^st  a  person  not  a 
bidder  in  due  course;  and  partial  failure  of 
conalderaUon  la  a  defense  pro  tanto,  whether 
the  fidbire  is  an  ascertained  and  liquidated 
amount  or  otherwise.  The  importance  of 
this  is  that  if  mdi  fitilore  or  putlal  failure 
of  comrfderatton  be  held  to  constitute  a  de- 
fective title,  then  jmOet  section  10029,  uprai 
showing  of  such  failure  or  partial  failure  of 
consideration,  the  burden  rests  on  the  bolder 
to  prove  that  be  is  tiie  iKdder  In  due  course, 
while,  if  such  failure  or  partial  failure  ot 
consideration  does  not  constitute  a  defective 
titl^  the  ccHumon-law  rule  would  inrevail  and 
tbe  burden  of  iwoof  be  different  Johnson  v. 
McUnrry,  72  Mo.  278;  Bank  v.  Grow,  00  N. 
86. 

In  Cole  Banking  Co.  v.  Slndair,  34  Utah,  464, 
08  Pac.  411.  IBl  Am.  St  Bep.  886,  this  ques- 
tion was  considered,  and  It  was  held  that  a 
partial  fftUnre  ot  consideration  as  between 
the  parties  to  a  negotiable  note  was  not  a 
defect  In  title  so  as  to  require  an  indorsee 
suing  thereon  to  show  hlmsdf  a  holder  in 
due  course;  the  burden  of  showU^  want  of 
consideration  and  notice  thereof  by  the  in- 
dorsee being  npon  the  maker.  This  was 
under  a  Negotiable  Instmments  Law  similar 
to  the  Missouri  law.  The  court  states  the 
law  as  follows:  "The  defense  ideaded  was 
not  Illegal  bat  mere  partial  failure  of  con- 
sideration. Failure  or  want  of  consideration 
does  not  constitute  a  defective  title  within 
the  meaning  of  the  foregoing  provisions.  1 
Daniels,  Neg.  Inst  M  814,  817.  In  the  trea- 
tise of  Eattm  ft  Gilbert  on  Commercial  Paper 
and  the  Negotiable  Instruments  Law,  at  sec- 
tion 79,  in  discussing  the  statutory  provision 
corresponding  to  section  1611  of  our  statute. 
It  is  said  by  the  authors:  *Ia  the  absence  ot 
proof  of  fraud  or  misappropriation  the  pre- 
sumption Is  that  the  Indorsee  of  a  negotiable 
bill  or  note  is  a  bona  fide  holder  for  value, 
and  this  presumption  is  not  repelled  merely 
by  proof  that  the  bill  or  note,  as  between 
the  immediate  parties,  was  without  consid- 
eration, and  was  made,  Indorsed,  or  accept- 
ed by  one  for  the  sole  acconuuodaUon  of  the 
other.  When  no  other  proof  Is  given,  the 
holder  is  not  bound  to  prove  a  valuable  con- 
sideration. «  *  *  It  wlU  be  noticed  that 
the  statute  provides  that  proof  of  a  defective 
titie  shifts  the  burden  of  proof  upon  the 
holder.  A  title  Is  defective  where  the  Instru- 
ment is  obtained  for  an  Illegal  consideration. 
It  follows,  therefore,  that  If  the  considera- 
tion be  shown  to  be  Illegal,  as  for  a  gambling 
debt,  an  unlawful  sale  of  commodities,  or  as 
being  tainted  with  usury,  the  burden  of  proof 
will  tben  rest  upon  the  plaintiff  to  sbow  that 
he  was  a  holder  in  due  course;  but  proof  of 
a  want  or  failure  of  consideration  does  not 
in  most  jurisdictions  operate  to  shift  the  bur- 
den of  proof  to  the  plalntifC'  Cases  are  cited 
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by  the  aathors  to  the  effect  that  the  Indorsee, 
la  an  action  by  him  against  the  maker,  can- 
not be  called  on  to  prove  consideration  until 
the  defendant  bas  shown  that  the  note  was 
obtained  or  put  In  circulation  by  fraud  or, 
undue  means,  and  that  proof  of  want  or 
failure  of  consideration  between  a  maker  and 
a  payee  ot  a  promissory  note  does  not  change 
the  presumption  that  one  to  whom  the  latter 
has  indorsed  and  dtilrered  the  note  is  a  bona 
fide  holder  for  value,  but  the  burden  of 
proof  is  upon  the  maker." 

To  the  same  effect  la  Ogden,  Negotiable 
iDBtmmaits  Law,  |  819^  p.  251,  viz.:  "Wh^ 
it  la  a  question  of  a  personal  defense,  there 
are  two  <da8ses  of  cases:  (1)  Where  the  de- 
fense shows  lack  of  consideration,  or  release, 
or  payment  of  a  bUl  or  notew  CUt  Where  the 
defraise  shows  tamA,  duress*  or  Illegality  in 
the  Inception  of  the  instniment  In  the  first 
dasB  it  iB  not  so  much  the  question  of  wrong- 
doing aa  merely  a  qneatlon  of  lack  or  failure 
of  consideration.  The  first  thing  to  be  proved 
by  the  defendant  Is  that  the  phdntifl  had 
notice  of  the  fact  that  there  was  a  want  of 
consideration  or  failure  of  consideration.  He 
does  iA>t  prove  that  thwe  was  a  follnre  of 
consideration  but  notice,  and  after  that  he 
proves  the  fiicta  of  want  or  flUInre  of  constd- 
eratlon.  In  the  otber  caaea  (ttiat  la,  ttioee  of 
fraud  or  lllegalit7)  the  defendant  does  not 
prove  notice  but  proves  the  fraud  or  Illegal- 
ity Itself.  And,  when  the  fraud  or  illeeallty 
la  proved,  the  presumption  of  notice  arises 
without  any  proof  of  notice,  and  the  burden 
<tf  proof  Is  on  the  plaintiff  to  prove  he  did 
not  have  nottce." 

This  is  not  at  all  In  conflict  with  the  point 
really  decided  In  Jobes  v.  WUb(»i,  decided 
by  this  court  and  reported  In  140  Mo.  App^ 
281,  124  S.  W.  548.  In  that  cose  U  is  ap- 
parent that  the  act  of  plaintiff's  agent,  who 
took  tlie  notes  with  the  distinct  agreonent 
that  certain  credits  were  to  be  indorsed  there- 
on, bat  who  &iled  to  have  these  credits  in- 
dorsed and  n^tiated  the  notes  without  such 
credits,  was  at  least  a  breach  of  faltbt  and 
the  n^tiatlon  under  snch  circumstances 
amounted  to  a  flraud.  TUa,  as  we  under- 
stand It,  la  all  that  Is  decided  in  the  Jobes 
Gas&  In  fact,  the  court  uses  this  laiucnc^e: 
*^  the  atatementa  of  defendanto  aa  to  what 
was  to  be  done  with  the  notes  are  to  be  be- 
lieved, Qien  it  was  an  act  of  bad  faith, 
amounting  to  a  fniud,  on  tbeae  def^dant^ 
aa  tlie  term  Is  defined  in  section  66.  to  n^o- 
tlate  these  notes  wltliout  placing  the  credits 
upon  them." 

Similar  transactions  have  bem  held  to 
amount  to  a  breach  of  faith  or  a  fraud  In 
the  foUovring  cases:  Sutherland  Mead,  80 
Appw  Dlv.  108,  80  N.  T.  Snpp.  604;  Kennedy 
V.  Spilka,  72  Misc.  Bep.  8»,  129  N.  T.  Supp^ 
390;  De  Jonge  &  Oo.  v.  Woodport,  77  N.  J. 
Law,  288,  72  AtL  480;  Hodge  v.  Smith,  130 
Wis.  820.  UO  N.  W.  192;  BfcEnlght  v.  Par- 
sons, 138  Iowa.  890.  118  N.  W.  868,  22  U 
B.  A.  (N.  SO  718,  126  Am.  St  Bep.  266,  15 


Ann.  Caa.  666.  In  our  opinion  the  decision 
in  the  Jobes  Case,  supra,  ia  correct  We 
believe  that  the  court  in  that  opinion  went 
too  far  by  way  of  argument  in  stating  the 
general  rule  as  to  burden  of  proof  in  cases 
of  failure  of  conaLderatloQ,  total  or  partial. 

[4]  The  two  cases  cited  by  the  court  (Hodge 
T.  Smith,  180  Wis.  826,  UO  N.  W.  192.  and 
McKnlgbt  T.  Parsons.  136  Iowa,  390,  113  M. 
W.  858,  22  Ia  B.  A.  [N.  S.]  718,  125  Am.  St 
Bep.  265,  15  Ann.  Caa.  665)  were  cases  not 
only  of  faflure  of  consideration  but,  more 
than  that,  were  cases  where  the  notes  had 
been  negotiated .  In  breach  of  faiUi  and  un- 
der snch  cLrcumstances  as  to  amount  to 
fraud,  thua  making  a  defective  title  wttMn 
the  statutory  definition  thereof.  What  we 
mean  to  hold  is  that  the  mere  want  or  fail- 
ure of  coarid«»tlon,  not  coupled  with  a 
negotiation  in  breadi  of  faith  or  under  sntdk 
drcnmstanoes  OS  to  amount  to  a  fraud,  does 
not  constitute  a  defective  title  under  the 
statute  and  therefore  does  not  pot  in  force 
the  rule  aa  to  burden  of  proof  dedored  In 
sectlim  10029,  supra.  If  this  section  appUea 
to  and  fixes  tlie  burdm  of  proof  in  all  cases 
of  dsCttise,  good  OS  against  one  not  a  holder 
in  due  course,  but  precluded  as  against  a 
holder  In  due  course,  thra  the  firaC  danae  of 
this  section,  providing  that  "every  bolder  is 
deemed  prima  fade  to  be  a  holder  In  due 
courae,"  beoomea  an  Idle  JumUe  of  words. 
It  would  then  mean  that  every  holder  Is 
prima  fade  so  deemed  unless  some  defense 
is  shown,  and  thai  he  miut  prove  hlmsdC  a 
holder  in  due  course.  Unless  a  defense  is 
shown,  the  qnestlim  whether  plaintiff  is  or 
is  not  a  holder  in  due  course  la  of  no  Im- 
portance and  therefore  this  dauae  of  tlie 
above  section  would  have  no  legal  dfect 
But,  if  the  construction  we  ham  given  above 
be  apiilled  to  this  section,  every  part  of  It 
has  a  real  meaning  and  effect  ^I3ie  holda  Is 
deemed  prima  fade  one  in  doe  course,  and 
this  continues  and  applies  in  all  cases  but 
tlie  one  ens^itlon  made  by  the  stotnte  of  a 
defective  title,  aa  defined  In  section  1002S. 

The  Negotiable  Inatroments  Law,  aa  adopt- 
ed in  this  state,  waa  not  a  new  or  haitflly 
drawn  statute.  It  had  already  been  enacted 
by  a  number  of  states  and  had  beoD  care- 
fully considered  and  fully  critidaed  by  the 
bar  generally.  The  subject  of  want  and  fkO- 
ure  of  consideration  was  In  the  ndnds  of 
the  authors  and  waa  treated  in  section  HBM. 
It  cannot  be  doubted  that;  wbea  section  10025 
was  drawn  defining  a  defective  title,  these 
qnestlona  pertaining  to  oontfderation  were 
duly  omsldered.  If  it  had  been  tba  Inten- 
tion to  make  title  defective  where  there  was 
total  or  partial  want  or  failure  of  considera- 
tion, this  would  have  been  stated  with  the 
same  deameas  of  expression  tiiat  aroeats 
throughout  the  act  Tlie  framers  of  the  law 
knew  the  varionB  dedslons  aa  to  the  burden 
of  proof  and  lAe  dUEerent  rules  where  de- 
f«ise  was  fraud  or  lll^allty  and.  where  it 
was  such  want  or  failure  oC  coostderation. 
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So  when  It  ia  provided  in  Bectlon  10029  that, 
whei:e  defective  title  Is  shown,  the  burden  la 
on  the  holder  to  show  that  he  or  some  one 
under  whom  he  claims  acquired  title  as  hold- 
er Id  due  course,  it  seems  certain  that  there 
was  meant  only  a  defectlTe  title,  as  defined 
in  the  act,  and  that  the  statutory  rule  of 
burden  of  proof  applies  in  no  other  in- 
stances. 

This  court  has  followed  the  dictum  of 
Jobes  T.  Wilson,  supra,  in  several  cases.  In 
Bank  V.  Hanks,  142  Mo.  Api^  110,  125  S.  W. 
221,  it  again  Included  want  of  consideration 
with  firaud  as  being  within  the  meaning  of 
section  10029.  supra.  However,  In  this  case 
the  defense  was  fraud  and  the  instruction 
under  discussion  when  this  expression  was 
used  was  based  on  frand  alone.  Hence  this 
coupling  of  want  of  consideration  with  fraud 
in  stating  the  rule  was  unnecessary  to  the 
decision  of  the  point  involved.  But  In  John- 
son Conn^  Savings  Bank  v.  Mills,  143  Mo. 
App.  265,  127  S.  W.  425,  and  Birch  Tree 
State  Bank  v.  Dowler.  163  Mo.  App.  65,  145 
S.  W.  843,  it  was  decided  that,  where  failure 
of  consideration  is  shown,  the  burden  Is  cast 
upon  the  holder  under  section  10029,  supra. 
To  this  extent  we  are  of  the  opinion  th^ 
decisions  are  emmeoos  for  the  reasons  above 
stated,  and  we  shall  therefore  decline  to  fol- 
low them. 

At  the  request  of  the  defendants,  the  conrt 
gave  the  following  InstructioDs: 

(e)  "The  court  Instructs  the  Jury  that  if 
you  believe  from  the  evidence  In  this  case 
that  one  Grant  Hart,  the  payee  In  the  note 
sued  on,  in  conjunction  with  other  persons 
who  were  Interested  in  the  sale  of  stock  in 
the  Golden  Jack  Mining  Company,  for  the 
purpose  of  securing  the  execution  of  the 
note  sued  on,  falsely  and  fraudulently  rep- 
resented to  the  defendants  herein  the  condi- 
tion of  the  face  of  ore  in  the  south  drift  of  the 
Golden  Jack  Mine,  located  about  a  mile  south 
of  Stotts  City,  Mo.,  and  fraudulently  so  ar- 
ranged the  stope  in  the  drift  in  said  mine 
so  that  the  defendants  were  nnable  to  ascer- 
tain for  themselves  the  true  extent  of  ore 
in  the  place  tiiere  or  Its  true  dre-beailng 
qualities,  and  that  defendants  were  thereby 
deceived  and  induced  to  execute  the  note  sued 
on,  and  If  yon  farther  believe  from  the  evl- 
iaux  after  so  ooncealing  and  misrepresent- 
ing the  said  drift  in  said  mine,  if  any,  said 
Grant  Hart  and  ottiera.  Interested  in  the  sale 
of  said  stock,  falsely  represented  to  the  de- 
fendante  tiie  proqiectiTe  Income  from  said 
mine  which  could  be  obtained  as  a  resnlt  of 
woAliV  on  such  face  of  ore,  and  that  by 
reason  of  said  misrepresentations  the  d^^end- 
ants  were  Induced  to  sign  the  said  note^  be- 
lieving them  to  be  true,  then  the  said  note 
Is  void  in  the  hands  of  the  said  Grant  Hart ; 
and  if  you  further  believe  from  die  evidence 
that  the  plaintiff  herein,  before  the  assign- 
ment of  tbB  said  note  to  him,  knew  of  said 
frand  practiced  on  defendante,  or  If  yon  be- 
Uen  from  tlw  evidence  that  file  piaiTififf  act- 


ed in  ctHtjunctlon  with  the  said  -Hart  and 
others  in  Inducing  the  defendante  to  execute 
the  note  sued  on  and  assisted  In  making  said 
deal,  then  be  would  not  be  entitled  to  recover 
in  this  case  and  your  verdict  should  be  for 
the  defendants." 

(f)  "The  court  instructe  the  Jury  that  if 
you  believe  from  the  evidence  in  this  case 
that  the  consideration  for  the  execution  of 
the  note  sued  on  was  certain  mining  stock 
in  the  Golden  Jade  Mining  Company,  and 
that  at  the  time  of  said  sale  and  now  said 
stock  was  utterly  worthless  and  of  no  value, 
and  If  you  further  believe  from  the  evidence 
that  the  plaintiff  herein,  prior  to  the  assign- 
ment of  the  note  to  him,  knew  that  said 
note  was  given  for  such  worthless  stock,  or 
if  you  believe  from  the  evidence  that  the 
plaintiff  assisted  one  Grant  Hart  and  others 
in  consummating  the  transactions  that  in- 
duced the  defendante  to  execute  the  note 
sued  on,  then  yonr  TWdict  should  be  for  the 
defendante." 

(h)  "The  court  Instructe  the  Jury  that  if 
you  believe  from  the  evidence  that  the  note 
sued  on  was  obtained  from  the  defendante 
by  means  of  fraud  practiced  on  the  makers 
by  Grant  Hart  and  others,  as  defined  In 
other  Instructions,  or  that  said  note  was 
given  for  worthless  stock  In  the  Golden  Jack 
Mining  Company,  then  it  devolved  upon  the 
plaintiff  to  prove  by  the  greater  weight  or 
preponderance  of  the  evidence  that  he  pro- 
cured said  note  before  maturi^  for  value, 
and  in  good  faith,  and,  unless  yon  so  believe 
from  the  evidence^  your  verdict  should  be 
for  the  defendante,  or,  if  you  t)elleve  from 
the  evidence  that  plaintiff  assisted  in  con- 
summating said  deal  as  defined  In  other  In- 
structions, then  your  verdict  should  be  for 
the  defendants." 

[I]  By  instruction  "e"  it  is  declared  that, 
in  case  the  jury  find  for  the  defendante  on 
the  question  of  fraudulent  representetlon, 
then  if  they  believe  from  the  evidence  that 
the  plaintiff,  before  the  assignment  of  the 
note  to  him,  knew  of  the  fraud  practiced  on 
defendants,  or  if  they  believe  from  the  evi- 
dence that  the  plaintiff  acted  in  conjunction 
with  the  said  Hart  (payee)  and  others  In 
Inducing  the  defendante  to  execute  the  notes 
sued  on  and  assigned  In  making  the  deal, 
the  verdict  should  be  for  the  defraidants. 
This  Instmctiott  should  not  have  been  glvoL 
The  answer  charges  fraudulent  representa- 
tion by  the  payee  Hart  **tn  oonjonctlon  with 
other  Kurttes"  not  named  and  does  not  charge 
that  the  plaintiff  made  any  of  these  repre- 
sentationa.  It  is  at  least  donbtful  whether 
such  pleading  la  snffldent  to  authorize  this 
instruction.  A  careful  leading  of  the  rec- 
ord warrante  the  statement  that  there  is 
no  evidoice  tending  to  prove  that  the  plain- 
tiff acted  In  conjunction  with  the  said  payee 
ot  any  (me  else  In  indudng  the  detodante 
to  execute  fiie  note  sued  on,  or  In  any  wise 
assisted  In  making  said  deal  In  such  a  man- 
ner as  to  make  plaintiff  a  party  to  fiie  frand 
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or  connect  him  therewith.  For  this  reason 
the  iDstmctlon  Is  erroneous  u  not  being 
based  upon  the  evidence. 

[B]  Instruction  '*£"  is  erroneous:  First, 
because,  under  the  rules  heretofore  stated 
upon  the  question  of  failure  of  considera- 
tion, the  Instruction  does  not  properly  de- 
clare the  law  on  that  question;  and,  sec- 
ond, because,  as  in  instruction  "e,"  there  is 
no  evidence  to  warrant  the  latter  part  of 
the  instruction  authorizing  a  verdict  for  the 
defendants  If  the  Jury  believe  that  plaintiff 
assisted  the  payee  and  others  in  consummat- 
ing the  transaction  that  Induced  the  defend- 
ants to  execute  the  note. 

We  have  not  qobted  Instruction  "g,"  but 
under  the  present  ruling  It  is  incorrect  to 
the  extent  that  it  declares  on  the  question 
of  failure  of  consideration. 

Instruction  "h"  tells  the  Jury  that,  if  the 
note  was  obtained  by  means  of  fraud,  the 
burden  is  on  plaintiff  to  prove  that  he  pro- 
cured the  note  before  maturity  for  value 
and  in  good  faith.  It  is  erroneous  in  that 
It  also  tells  the  Jury  that,  if  it  is  found  that 
the  note  was  given  for  worthless  stock  in 
the  mining  company,  the  same  burden  of 
proof  devolves  upon  the  plaintiff.  As  al- 
ready stated,  there  Is  no  question  of  failure 
of  consideration  in  this  case  separate  and 
apart  from  the  question  of  fraud,  and  the 
mere  fact  that  the  stock  may  have  been 
worthless  from  the  standpoint  of  value  does 
not  constitute  a  defense,  and  the  question 
wbefher  or  not  the  stock  was  worthless 
should  not  have  been  sabmltted  to  the  Jury 
as  an  Issae  for  determination  by  them,  nor 
should  that  body  hare  been  told  that  the 
fact  that  the  Stock  was  worthless  in  Itself 
cast  tipcm  the  plaintiff  the  burden  of  proof 
stated.  The  instruction  is  also  erroneous 
in  that  It  t^  the  Jury  that,  U  tbey  beUeve 
that  plaintiff  assisted  in  consummating  said 
deal,  the  verdict  should  be  for  the  defend- 
anta  TbSa  for  the  reason  that  there  Is  no 
evidence  in  the  case  that  plaintUT  did  so 
assist,  and  further  because  the  Instnicttoil 
submits  to  tlie  Jury  the  question  of  assist- 
ance by  plaintiff  In  consummating  the  deal 
without  regard  to  the  character  of  that  as- 
sistance or  the  situation  or  knowledge  of  the 
plaintiff  In  rendering  same.  It  might  very 
well  be  that  oae  could  asdst  in  some  de- 
gree and  In  some  manner  In  consummating 
a  deal  by  wbl<di  some  of  the  parties  perpe- 
trated a  fraud  and  yet  be  entirely  Ignorant 
of  the  fraud  and  not  negligent  In  being  so 
ignorant  PlainUfTs  participation  in  the 
fraud,  if  any  was  shown  by  the  evidence, 
must  have  been  a  guilty  participation  in 
some  d^ree  before  the  instruction  woiild  be 
warranted^ 

[7]  The  court,  over  the  objection  of  appel- 
lant, permitted  the  witness  Wakefield  to 
testify  tliat  he  bought  some  stock  in  the 
company  through  the  influence  of  Messrs. 


Loy  and  Hutier,  and  also  on  an  engineer's 
report  be  had;  that  Loy  represented  to  him 
that  It  was  a  paying  mine,  etc  The  evi- 
dence connects  Loy  with  Hart,  the  payee  of 
the  note,  in  the  transaction  with  defendants, 
but  Wakefield's  purchase  of  stock  was  en- 
tirely separate  and  aiiart  from  the  purcliase 
by  defendants,  being  a  different  transaction 
at  a  different  time,  and  this  evldmce  should 
not  have  been  admitted.  It  la  not  shown 
that  these  representations  were  int^ded  to 
be  or  were  In  fact  communicated  to  tlie  de- 
fendants. 

For  the  errors  above  noted,  the  Judgment 
in  this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  it  Is  so  or- 
dered. 

ROBERTSON,  P.  J.,  and  STURGIS,  3^ 
concur.  FARRIKOTON,  J.,  not  sitting. 


WILT  T.  OOUOHUN. 

(Springfield  Court  of  Appeals.  Missouri.  Dec 

11,  1913.) 

L  Afpbai,  and  Ebbob  (|  988^— Bxtibw— Ob* 
DEB  Sbttinq  Aside  Vebdiot. 

In  deciding,  on  defendant's  appeal  from 
the  refnsal  to  set  SBide  an  order  granting  plain- 
tiff a  new  trial,  that  tbe  court  erred  in  refus- 
ing to  take  the  case  from  the  Jury,  the  facts 
Bhoold  be  considered  in  the  light  moat  fovora- 
hU  to  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  3425,  3^  37f2-^77«; 
Dec  big.  {  983.«3 

2.  Appeal  and  Ebbob  ({  977*)  —  Review  — 
Cobbecttno  Mistake  of  IiAw. 

The  appellate  court  should  reverse  an  or- 
der sastainiog  a  motion  for  a  new  trial,  made 
through  a  mistake  in  coostming  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S!  3860-3865;  Dec.  Dig.  { 
977.*] 

3.  Landlobd  and  Tenant  (J  WO*)— Dtjrr  to 
Befaib. 

Id  the  absence  of  a  covenant  to  repair,  the 
landlord  is  not  liable  in  damages  (or  (idlare  to 
keep  the  premises  in  repair  during  the  tenant's 

possession. 

[Ed.  Note.— For  other  cases,  see  lAodlord 
and  Tenant,  Cent  Dig.  U  536,  538,  544-548, 
655,  656;  Dec  Dig.  {  150.*] 

4.  Landlobd  and  Tenant  (§  12S*)— Durr  to 
Rbpaib— IifpUED  Covenant. 

There  is  no  implied  covenant  by  the  land- 
lord that  the  premises  are  in  sood  rejialr  when 
let ;  the  landlord  only  being  luible  for  his  acts 
of  misfeasance. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  441-443;  Dec  Dig. 
S  125.*] 

5.  Landlobd  and  Tenant  d  102*)— Dksvcis 
IN  Fbeuisbs— Hidden  Danoebs. 

A  landlord  is  liable  for  injuries  proximate- 
ly resulting  from  hidden  dangers  on  the  leased 

premises. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig*  I  ^>   Dec  Dig.  i 

162.*1 
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6.  LaNDIABD  AlVD  TBHAnt  Q  160*)— AOTIOIT 
FOB  DaHAOBS— SniTlCZKNOT  OW  BTIDBHCB— 
TBBHS  or  COHTBACT. 

EMdence,  In  an  action  by  a  tenant  for  In- 
jniies  to  hii  norae  by  falling  into  a  cesipool  in 
the  front  yard,  iteld  to  show  that  the  parties 
did  not  contemplate  that  that  part  of  the 

E remises  would  be  used  by  the  tenant  to  run 
onea  on. 

CBd.  Note.— For  ottier  cues,  se*  landlord 
and  TenanL  Ont  Dlv.J|  644^640,  664-687, 
681-684;  Dec  Dig.  |  168;*] 

7.  NXGUOXIfOB  (I  58*)— PBOSaiCATI  Oaubk. 

PlaintifF,  in  an  action  for  conseqaential 
damaees  reauldng  from  n^igence,  mast  show 
that  anch  injuries  wonld  naturally  and  probably 
result  from  the  negligent  act  and  should  have 
been  foreseen  by  defendant  as  likely  to  result 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I.  Tl;  Dec  Dig.  |  58.*] 

&  Landlord  ahd  Tknaht  (|  166*)— Defects 

IN  FBEUIBES— LlABILITT  OF  LaNDLOBD. 

Where  a  tenant's  horse  was  kept  in  the 
bam  lot  some  60  or  70  feet  in  the  rear  of  the 
house  upon  the  landlord's  premises,  and  the 
landlord's  contract  did  not  contemplate  that  it 
should  be  kept  in  the  front  yard,  the  landlord 
was  not  liable  for  injury  to  the  horse  by  falling 
into  a  cesspool,  covered  hy  boards  and  earth, 
in  the  front  yard,  the  existence  of  whidi  the 
tenant  knew. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  »  647-655,  667-«e0; 
Dec  Dig.  f  166.*] 

8.  Neougknob  (S  29*)— Use  of  Pbopebtt. 

The  owner  of  unlndosed  land  need  not 
make  It  safe  for  pasturaee  and  la  not  liable  for 
injuries  to  atray  cattle  By  falling  into  excava- 
tions thereon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  i  41;  Dec  Dig.  f 

Appeal  from  Gticnlt  Court,  Oreene  Coun- 
ty ;  Ony  D.  Kirt>7,  Judg& 

Action  by  GllntoD  Wilt  against  Horgaiet 
Coughlln.  A  new  trial  was  granted  after 
verdict  and  judgment  for  defendant,  and, 
tnm  the  refusal  to  vacate  the  order,  defoid- 
ant  aj^nals.  Reversed  and  remanded,  with 
directions  to  enter  judgment  on  the  verdict 

Wright  Bros.,  of  Springfield,  tov  appel- 
lant 


FAKBINOTON,  X  This  action  was  in- 
stitated  In  a  justice's  court,  where  the  plain* 
tiff  prevailed.  On  trial  anew  In  the  drcult 
conrt,  the  defendant  was  given  the  verdict 
Plaintiff,  however,  was  snooessful  In  having 
his  motion  for  a  new  trial  sustained  and  In 
obtaining  an  order  setting  aside  the  judg- 
ment which  had  been  rendered  on  the  ver- 
dict The  aroeal  by  defendant  is  tsom  the 
refusal  of  the  trial  court  to  set  aside  its 
order  gnnttng  a  new  trial. 

The  reason  q>ecifled  by  the  trial  judge  for 
granting  plaintiff  a  new  trial  was  that  the 
vodict  was  against  the  instructions  of  the 
court  and  the  weight  of  the  evidaice-  At 
the  close  of  the  plalntUTs  evidence,  defendant 
requested  and  ttie  court  refused  to  give  an 
instruction  in  the  nature  of  a  demurrer  to 
the  evldeDce,  and  at  the  close  of  all  the  evi- 


dence the  conrt  likewise  refused  defendant's 
request  for  a  directed  verdict 

[1]  As  we  are  of  the  opinion  that  the  trial 
oonrt  erred  in  refaslng  to  take  the  case  from 
the  jury,  it  wUl  be  necessary  to  consider  the 
facts  in  the  llg^t  most  favorable  to  the 
plaintiff. 

The  phUntltt  In  April,  1908,  rented  of  the 
defendant  a  cottage  fronting  east  on  Gamp- 
bell  street  which  runs  north  and  south  in 
the  dUj  of  ^nlngfleld.  On  the  rear  aid  ot 
the  lot,  whidi  was  about  60  feet  in  width, 
was  a  bam  some  40  feet  in  length  and  16 
feet  In  width,  the  length  of  the  bam  running 
north  and  south.  This  bam  was  located  60 
or  70  feet  back  ct  the  rear  end  of  the  cottage. 
8<Hne  outhouses  cov«ed  the  remalndw  of 
the  width  of  the  lot  .  The  record  does  not 
show  the  exlstoioo  of  any  <v»enlng  direct^ 
between  the  bam  or  bam  lot  and  the  front 
yard  where  the  cottage  stood.  Plaintiff  tes- 
tified that  he  and  his  wife  rented  this  cot- 
tage, and  that  aom  after  doing  so  he  qxike  to 
the  d^endant  about  keeping  his  horses 
there^  and  that  she  informed  him  it  wonld  be 
all  right  if  he  so  desired  and  would  fix  the 
bam  at  his  own  exjfwao. 

An  alley  mns  along  the  outside  of  this  lot 
back  to  the  bam  and  bam  lot  Dividing  the 
yard  from  the  alley,  from  the  front  of  the 
yard  back  to  the  bam  or  bam  lot,  ia  a  tmoa. 
On  the  side  of  the  houses  located  some  40 
to  60  feet  from  the  barn  and  bam  lot,  was 
a  cesQxwl  which  had  been  covered  by  pine 
boards,  on  top  of  which  was  earth.  Tbs  cess- 
pool was  made  when  the  house  was  com- 
pleted and  had  been  finished  only  a  short 
time  when  plaintiff  moved  in  the  house. 
Flabitlff  admits  knowing  the  cesqHwl  was 
there  but  said  he  did  not  know  the  mateiial 
used  in  covering  the  same. 

On  the  6th  day  of  July,  1910,  while  plain- 
tiff was  redding  at  this  place,  he  was  awaken* 
ed  by  hearing  a  noise  in  the  side  or  front 
yard  and  on  making  an  examination  found 
that  one  of  his  horses  had  broken -through 
the  top  of  the  cesspool  and  fallen  In.  After 
several  hours  work  plaintiff  and  others  suc- 
ceeded in  getting  the  horse  out  The  testi- 
mony is  conviucing  that  the  animal  there- 
after was  of  little  value,  owing  to  the  in- 
juries, recdved  by  the  fall  Into  the  cesspool. 
The  evidence  shows  that  the  planks  which 
covered  the  cesspool  showed  deterioration 
and  rot  It  is  unquestioned  that  the  horse 
got  on  top  of  the  cesspool  and  that  the  cover- 
ing wu  of  insuffici«it  strength  to  withstand 
his  weight  PhdntUF  Charges  the  defendant 
with  maintaining  the  cesspool  in  this  con- 
dition with  knowledge  of  Its  dangerous  char- 
acter, or  that  defendant  by  the  exercise  of 
ordinary  care  and  pradence  could  have 
known  Its  dangerous  character. 

Plaintiff  testifled  that  the  night  before  the 
occurrence  he  went  to  the  bam  and  saw 
that  his  horses  (this  one  in  particular)  were 
securely  fastened  In  their  stalls  and  in  the 
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■table.  How  this  horse  which  was  Injured 
escaped  from  the  stable  and  came  to  the 
oeaspool  no  witness  attempts  to  explain. 
Plaintiff,  sapported  by  the  testimony  of  the 
defendant,  atatea  poaltlTely  that  at  no  time 
during  the  tenancy  had  the  front  yard  been 
used  by  animals  for  grazti^  or  to  be  In. 
The  nearest  part  of  the  cesspool  to  the  alley, 
along  whtCh  lOalnUff  took  bis  horses  to  and 
from  the  bam,  was  seTeral  feet  therefrom; 
beeldefl,  there  was  a  fence  between  the  cess- 
pool and  the  alley.  The  front  yard  had  no 
fence  dividing  It  from  the  street  The  only 
fence  mentioned  In  the  record  Is  that  run- 
ning from  the  street  along  the  alley  back  to 
the  bam«  and  this  tencs  dlrtded  the  alley 
from  the  front  and'  aide  yard  in  whldi  the 
cesspool  stood.  There  is  no  testimony  as  to 
the  existence  of  any  gate  or  passageway  from 
the  bam  lot  to  the  front  or  rtde  yard.  Nor 
is  there  any  testimony  that  any  horses  or 
stock  of  any  kind  had  ever  been  pmnltted 
to  be  in  the  front  or  side  yard  where  the 
OMapool  was  situated.  No  guard  or  t&acB 
was  buUt  arouDd  the  cesspool  so  as  to  pre- 
vent persons  or  animals  walking  thereon.  So 
far  as  the  record  shows,  the  only  way  this 
horse  could  have  reached  the  place  ^ere  the 
cesspocA  stood  was  to  go  down  file  alley  to 
the  street  and  come  back  into  the  front  yard, 
or  to  go  over  some  nelghborii^  property  and 
then  into  the  front  yard. 

[2]  Under  this  state  of  facta  we  see  no  lia- 
bility on  the  part  of  the  defendant  for  this 
acddoit  And  since  the  trial  court  in  bus- 
tainii^  the  motion  for  a  new  trial  did  so 
through  a  mistake  In  construing  the  law,  it  Is 
our  duty  to  reverse  its  order.  Barr  v.  Hays, 
1S5  S.  W.  1095. 

[3-1]  The  action  Is  founded  on  a  tort,  not 
on  an  express  covenant  to  repair  or  to  keep 
the  premises  in  repair  during  the  tenancy  on 
the  part  of  the  landlord.  The  law  Is  well 
settled  in  this  state  that.  In  the  absence  of 
a  covenant  to  repair,  the  landlord  cannot  be 
held  liable  In  damages  for  failure  to  ^eep  the 
premises  In  repair  while  in  the  tenant's  pos- 
session. Nor  Is  there  an  Implied  covenant 
that  the  premises  are  in  good  repair  when 
th^  are  let;  the  landlord  being  liable  only 
for  acts  of  misfeasance.  Roberts  v.  Cotfey, 
100  Mo.  App.  loa  clt  503,  74  S.  W.  886,  and 
cases  dted;  QrafiF  v.  Brewing  Co.,  130  Mo. 
App.  618,  109  S.  W.  1044,  and  cases  dted; 
Marcheck  v.  Klnte,  133  Mo.  App.  280,  113 
S.  W.  654,  and  cases  dted ;  Korach  v.  Loef- 
fel,  168  Mo.  App.  414,  151  S.  W.  790,  and 
cases  dted.  The  landlord,  however,  would 
be  liable  for  injuries  to  the  tenant  or  his 
property  by  reason  of  hidden  dangers,  pro- 
vided the  hidden  danger  in  a  given  case  Is 
such  tliat  the  injury  which  ensues  by  reason 
of  Its  existence  is  the  natural  and  probable 
consequence  of  allowing  such  dangerous  con- 
dition to  exist  And  this  is  the  turning  point 
in  the  case  at  bar. 

[•]  The  evidence  clearly  shows,  giving  the 
plaintiff  the  f  oU  benefit  of  all  its  weight  and 


all  Interences  reasonably  aedadbH  t>u>t  It 
was  never  within  the  contemidatlon  of  Hi* 
parties  to  the  rental  contract  that  that  por- 
tion of  the  premises  in  which  the  aempoei. 
stood  would  be  snbjected  to  Oie  wdU^  of  a 
horse  or  that  that  part  of  the  premises  would 
be  used  by  the  tenant  for  horses  to  ran  wa. 
Had  the  cesspool  been  located  in  the  bam  lot 
where  horses  could  reasonably  be  expected 
to  be  kept  or  had  some  member  of  the  plain- 
tiff's family  in  walking  over  the  cesqpool  been 
injured  by  the  breaking  of  the  idank  oorer- 
Ing,  a  different  case  would  be  presented. 

[7]  The  rule  is  weU  stated  in  the  case  of 
Christy  V.  Hughes,  24  Ho.  App.  270.  In  that 
case  a  demurrer  was  sustained  on  a  stronger 
showing  than  that  made  by  the  plaintiff  In 
this  record  because  the  hoffi  wUch  got  under 
the  house  were  running  at  large  and  were  la 
a  place  where  they  had  stayed  and  had  rang- 
ed for  some  time,  whereas  In  the  iwesent 
case  the  plaintiff  testlfled  he  never  aUowed 
the  horses  to  be  In  the  fixmt  yard.  Ibe  de- 
cision of  that  case,  as  smumarlsed  in  the 
syllabus,  is  as  follows:  "En  the  actim  fte 
consequential  damages  resulting  from  the 
negUgence  of  the  defeddant,  it  devolves  on 
the  plalntifl  to  Show  that  there  was  sncAi  con- 
nection between  the  ueCllgent  act  and  the  In- 
jury as  to  bring  it  within  the  reasonable  con- 
temidaUon  of  the  actw  that  such  Injury 
would  naturally  and  probably  result,  from 
such  act,  and  such  as  ought  to  have  been  fore- 
seen by  the  defendant  as  likely  to  flow  from 
his  act**  To  the  same  effect  are  the  cases  of 
Boone  V.  Railway  Co.,  20  Mo.  App.  232.  and 
Gllllland  V.  Railroad.  19  Ho.  App.  411.  where 
the  same  question  Is  discussed. 

In  the  case  of  Fu<As  v.  <Htjr  ot  St.  IjouIs, 
167  Mo.  620,  67  8.  W.  610,  D7  R.  A.  136, 
this  language  is  used:  "It  Is  not  negUgence 
not  to' take  precautionary  measures  to  pre* 
\ent  an  Injury  whidi,  if  taken,  would  have 
prevented  It  when  the  injury  oonld  not  rea- 
sonably have  been  anticipated  and  would  not 
except  under  exceptional  drcumstanoee,  have 
happened.  If  the  accident  was  posrible,  yet 
according  to  ordinary  and  usual  mqieilHice, 
not  probable,  It  is  not  negligence  not  to  take 
precautionary  steps  to  forestall  if 

Again  in  the  case  of  Hoag  &  Alger  v.  Ball- 
road,  85  Pa.  293,  27  Am.  Rep.  653,  which  has 
been  cited  with  approval  by  our  courts,  the 
following  holding  Is  announced:  "Where  it 
Is  alleged  that  an  injury  arose  from  negU- 
gence, the  question  of  the  proximate  cause  is 
to  be  decided  by  the  jury  upon  all  the  facts 
of  the  case;  but  where  the  facta  are  undis- 
puted, and  the  intervening  agency  is  manifest 
it  Is  not  error  for  the  court  to  withhold  tiie 
evidence  from  the  Jury.  In  determining 
what  Is  proximate  cause,  the  true  rule  is  that 
the  Injury  must  be  the  natural  and  imibable 
consequence  of  the  negligence,  such  a  conse- 
guence  as  under  the  surrounding  drcnm* 
stances  of  the  case  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act" 
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Xbe  rule  1b  thus  dedared  In  Am.  A  Ens. 
Eaey.  Law.  toL  8,  p.  601:  "An  Indivldnal, 
boweTU,  la  not  presomed  to  contemidate  the 
colnddence  of  errata  having  no  probable  or 
natnial  connection  In  the  mind  and'  wblch 
cannot  by  prudence,  drconiBpection,  and  or- 
dinary llLoni^tfiilneas  be  foreseen  aa  lltely 
to  baiven  In  consequence  of  tbe  act  In  wbldi 
he  la  engaged." 

Thomimon  In  hla  work  on  MegUgenoe.  toL 
1,  f  966,  statea  the  mle  in  these  words:  "In 
taking  care  to  use  hla  own  property  so  as 
not  to  Injure  bis  neighbor,  one  Is  not  bound 
to  lock  beyond  the  natural  and  probable  con- 
sequences of  the  act  he  Is  about  to  penConn. 
Thus,  If  a  man.  In  clearing  hla  uninclosed 
land  of  timber,  in  a  new  country,  sets  a  tree 
on  flze  and  then  leaves  It  to  bum  down  and 
fall,  he  will  not  be  liable  to  pay  damages  If 
It  fall  on  hia  nelghbor'a  hora^  happening 
to  stray  there." 

The  case  of  Tela  t.  Smuggler  Mining  Oo.. 
158  Fed.  260,  85  a  a  A.  478.  10  L.  B.  A. 
(X.  S.)  803  (opinion  by  Judge  John  F.  FhlllpB). 
reviews  many  dedatons  and  text-writers  on 
the  subject  of  proximate  and  remote  causes 
and  the  intenKMltlon  of  independent  forces 
and  agencies.  The  logic  of  that  opinion 
is  unanswerable  and  declares  the  correct 
pilnt^Cdes  of  law,  and  Oio  reader  who  desires 
to  examine  this  subject  In  greater  detail 
than  is  attempted  here  would  do  well  to  read 
that  cnsft 

The  case  of  Marcheck  t.  Klute,  supra, 
turns  on  the  question  of  the  duty  of  the 
landlord  to  keep  the  floor  safe  where  the 
chute  was  located  for  the  use  to  which  it  was 
put  In  that  case,  namely,  aa  a  place  for  the 
tenant's  children  to  pU^.  In  the  course  of 
the  opinion  it  la  said:  "Defendants  were 
under  no  duly  to  keep  the  floor  safe  tor  their 
use  in  that  manner.*' 

So,  In  the  present  case,  there  was  no  legal 
duty  upon  the  defenduit  to  keep  the  front 
or  side  yard  and  the  top  of  the  cesspool  safe 
to  guard  against  the  use  to  which  the  yard 
happened  to  be  put  by  plaintiff's  horse. 

[•]  It  la  within  the  knowledge  of  every 
one  that  front  yards  In  cities  are  not  to  be 
used  as  steble  lots  and  places  In  which  live 
stock  will  be  expected  to  roam.  The  evl- 
dmce  of  the  plaintiff  wholly  &Ils  to  account 
tor  the  manner  In^hieh  the  horse  reached 
the  cesspoc^  That  plaintiff  did  not  expect 
the  horse  to  be  In  13ie  yard  la  shown  by  his 
testimony  that  he  never  let  the  horses  in  the 
front  yard,  and  that  on  the  night  before  the 
horse  waa  Injured  lu  went  to  the  bam  about 
9  o'clock  and  saw  ttiat  thia  particular  horse 
waa  securely  fostened  in  the  stable.  Under 
this  state  of  facta,  the  landlord  owed  the 
tenant  no  greater  duty  concerning  this  horse 
than  he  owed  every  ottter  horse  owner  In  the 
dty  of  Sprlngfleld  whose  horse  mi^t  have 


gotten  away  and  strayed  into  the  yard  where 
this  cesspool  waa  located,  because  It  was  not 
contemplated  by  either  of  the  parties  at 
any  thne.  that  the  place  where  the  cesspool 
was  located  would  be  put  to  any  auch  use. 

[I]  law  ia  vreU  setOed  In  this  and 
many  oth^  jurisdictions  that  the  owner  of 
uninclosed  land  Is  under  no  obligation  to 
make  it  safe  for  pasturage  and,  If  stock 
stray  upon  it  and  sustain  Injuries  by  foiling 
In  a  well  or  other  excavation,  there  la  no 
liability  resting  on  the  landowner  tor  such 
loss.  Hughes  V.  Railroad,  66  Mo.  325 ;  Turn- 
er V.  Tbomaa,  71  Mo.  696;  Pe^  v.  Western 
Union  Tel.  Co.,  169  Mo.  App.  148,  140  S.  W: 
638 ;  Overholt  v.  Vletha,  03  Mo.  422,  6  S.  W. 
74,  3  Am.  St  Bep.  557;  Wltto  v.  StUel,  126 
Mo.  205,  28  S.  W.  801,  47  Am.  St  Rep.  668; 
Grlndley  v.  McEechule,  163  Mass.  494,  40  N. 
B.  704;  Knight  v.  Abert  6  Pa.  472,  47  Am. 
Dec.  478. 

Tbe  evidence  in  this  case  is  that  the  cess- 
pool was  not  situated  dose  enough  to  the  al- 
ley to  make  the  use  of  the  alley.  In  an  ordi- 
narily prudent  manner,  dangerous;  besides, 
the  undisputed  evidence  Is  that  between  the 
cesspool  and  the  alley  there  was  a  fence. 
Thompson  on  Negligence,  vol.  1,  i  045,  states 
the  general  doctrines  ai^licable  to  the  subject 
in  band,  saying,  among  other  things:  "The 
owner  or  occupier  of  land  Is  under  no  ob- 
ligation to  make  it  safe  for  the  benefit  of  the 
owners  of  domestic  animals  which  are  per- 
mitted to  run  at  large,  and  this  Irrespective 
of  the  question  whether  the  mle  of  law  in  the 
particular  Jurisdiction  requires  the  owners  of 
animals  to  restrain  them,  or  whether  it  per- 
mits them  to  run  at  large  and  requires  the 
owners  of  cultivated  fields  to  fence  their 
cultivations."  The  author  just  quoted  also 
gives  the  two  exceptions  to  this  rule,  one  of 
which  is  that  if  it  is  an  attractive  nuisance, 
he  must  pay  damages,  and  the  other  is  that 
if  it  is  near  enough  to  a  pathway  or  highway 
so  that  a  person  or  animal  lawfully  using 
such  highway  might  tumble  in,  the  owner 
would  be-  liable.  The  facto  as  stated  in  this 
opinion  fall  to  bring  this  case  within  either 
exception. 

At  the  close  of  the  evidence  the  court 
should  have  sustained  defendaut^a  motion  for 
a  directed  verdict  As  the  case  was  put  to 
the  jury  and  they  found  for  the  defeudant,  it 
was  error  to  dlstorb  their  finding,  and  the 
Judgm^t  first  rradered  was  tbe  proper  one 
In  this  case. 

It  Is  therefore  ordered  that  this  cause  be 
remanded,  and  that  the  trial  court  set  aside 
Ite  order  granting  plaintiff  a  new  trial  and 
alter  a  judgment  on  the  verdict 

ROBERTSON,  P.  J.,  and  £fTUROIS.  J., 
concur. 
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OUTHIffilDaB  «t  aL  T.  OUTHBBIDOB. 

(Court  of  Civil  Appeals  of  Tezu.  Amarillo. 
Not.  &  1913.    On  Motion  for  Be* 
bearing,  Dec.  18. 19180 

L  HOMBBTKAD  H  ISl^H-AJDASDOITlIBin— BTX- 

DBNCB. 

Id  aa  action  hj  a  woman  to  set  aside  her 
former  busbaml's  conTeyance  of  the  commubity 
homeHtead,  the  coart's  nndbig  that  she  did  not 
abandon  her  homestead,  bat  merely  left  her 
husband  temporarily  to  earn  a  liTinjE  for  her- 
self and  her  minor  child,  held  supported  by  the 
evideoce. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  H  861-863;  DwTDiff.  |  ISL*} 

2.  Husband  and  Win  (|  267*>— OosocnNiTT 
Pbofebtt— Bmor  of  CoNvnAKCX  bt  Hus- 
band. 

Where  a  husband  conveyed  one-half  of  the 
(MmmuDity  property  of  himself  and  wife  to 
thdr  luCaat  eblld,  the  rlzhts  of  the  parties  up- 
on the  death  of  the  child  intestate  and  wltbont 
issne,  are  the  same  as  If  no  conveyance  had 
been  made. 

W'Ed.  Note. — For  other  eases,  see  Husband  and 
ife.  Cent  Dlf.  H  896,  9^»-«88;  Dee.  Dig. 

I  2m.*} 

8.  PABTmon  (I  66*)— PxrmoN. 

Under  the  direct  providons  of  Ber.  C&v.  St. 
1911,  art  6097,  subd.  3,  a  petition  for  statu- 
tory partition  is  insufficient  when  not  givine 
an  estimate  of  the  value  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  SS  148-169,  182 ;  Dec.  Dig.  |  65.*] 

4.  Fabtition  (I  34*)— Statutobt  Pabtition— 

Effect. 

Bev.  Civ.  St.  1911.  art  6097,  ivoviding  a 
statutory  mode  of  partition,  is  not  exclusive 
and  does  not  deprive  the  courts  of  their  equi- 
table power  of  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  88,  90;  Dec.  Dig.  {  34.*] 

6.  PABTmOH  (I  66*)— Pbocbbdinqs  — Pbtt- 

TION. 

A  petition  for  equitable  partition  need  not 
state  the  estimated  value  of  the  property. 

[Ed.  Note. — For  other  cases,  see  l^irtltion, 
Cent  Dig.  H  148-169,  182 ;  Dec.  Dig.  1  66.*] 

6.  Appeal  and  Ebbob  ({  882*)— Pxiaoira  Bn- 
titu;d  to  Auxgb  Ebbob. 

Where  defendants  by  their  answer  sought 
partition  of  the  land  in  suit,  they  cannot  on 
appeal  attack  their  own  pleadings,  as  insuffl- 
cient  to  warrant  partition. 

[Ed.  Note.— For  other  casM,  see  Appeal  and 
Error,  Cent  Dig.  {{  3681-3610;  Dee.  Dig.  { 
882.*] 

7.  Pabtition  (|  e3*)  —  PB00BiDnvGB— Evi- 
dence— SUFFICIENCT. 

In  a  proceeding  for  the  partition  of  real 
estate,  the  question  of  value  should  govern 
more  than  tbe  item  of  quaDtltr.  and  a  judg- 
ment rendered  without  any  evidence  of  value 
cannot  be  sui^rted. 

[BA.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  183-185;  DecVDig.  {  63.*] 

8.  Appeal  and  Ebbob  (S  1172*)— Detbbuina- 

TION — ReVEBSAL  in  PaBT. 

Under  rule  62a  for  Courts  of  Civil  Appeals 
a49  S.  W.  x),  providing  that  if  it  should  ap- 
pear that  an  error  committed  by  tbe  trial  court 
affects  only  a  part  of  the  controversy  and  that 
the  issues  are  severable,  the  judgment  shall  be 
reversed  only  in  part,  the  appellate  court  may, 
in  an  action  by  a  woman  to  set  aside  ber  for- 
mer husband's  deeds  to  their  community  prop- 
erty, reverse  only  that  part  of  tbe  judgment 


which  erroneously  granted  partition  without 
evidence  of  the  value  of  the  land.  . 

[Ed.  Note.— For  other  cases,  see  .^peid  and 
E^rror^^Cent  Dig.  H  465e-4Ml;  Dee.  Dig.  | 

9.  Husband  and  Wm  (|  249^— GoionnnTT 
Pbopkbtt— What  Cohstitutbs. 

Property  acquired  by  a  husband  before  his 
wife  secured  a  divorce  is  community  property, 
even  if  at  the  time  of  tbe  acquisitktn  she  was 
living  apart  from  him  because  obliged  to  do  so 
to  make  her  own  living. 

[Ed.  Note.— For  other  cases,  see  l^mbsad  and 
W|fe^  Cent  Dig.  H  887.  889-892;  Dee.  Dig. 

On  Motion  for  Bebearing. 

10.  Husband  and  Wnx  (|  267*)— CoHmnorr 
Pbopkbtt— Co n vitance  bt  Husband. 

A  conveyance  by  a  husband  of  the  com- 
munib'  property  of  himself  and  wife  is  good 
as  to  his  interest  in  the  property  and  should  not 
be  canceled  at  the  suit  of  the  wife  except  aa 
to  her  share. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
W^^Oent.  Dig.  H  880^-9S8:  Dec^  Dig. 

11.  JtJDOMBNT     di     262*)  —  CONVOBUnT  TO 

Pleading — ^Bxubt. 

If  defendant  prays  for  relief  and  shows 
himself  entitled  thereto  by  the  evidence,  the 
court  may  grant  it  notwithstanding  the  plead- 
ings of  the  plaintiff  do  not  request  it 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  H  441,  442;  DecTDig.  |  2^*] 

Appeal  from  District  Court,  OoUlngswwth 
County;  D.  B.  Decter,  Jtidge. 

Action  by  Alice  Ontb^dge  against  B.  W. 
Outherldge  and  others.  From  a  Jadgmrat 
for  plalntUf.  d^^dants  appeal.  Affirmed  in 
part,  and  in  part  reversed  and  remanded. 

See,  also,  169  S.  W.  452. 

R.  II.  Templeton.  of  Wellington,  and  Cnidg- 
iugton  &  Works,  of  Amarillo,  for  appel- 
lants. J.  Ii.  Lackey,  of  Wellington,  and 
Presler  &  Thome,  of  Memphis,  for  appellee. 

HALLs  3.  Alice  Gntlieridge,  formerly  the 
wife  of  B.  W.  Gntheridge,  of  Green  county, 
OkL,  instituted  this  suit  against  B.  W.  Gnth- 
eridge (her  divorced  husband),  G.  B.  Boverie, 
and  J.  M.  Poff,  residents  of  l^xas,  for  the 
cancellation  of  certain  deeds  and  title  to 
tbe  N.  E.  %  of  section  No.  28,  block  No.  15. 
H.  &  G.  N.  By.  Co.  survey  in  Colllngswortli 
county,  Tex.  Tbe  allegations  of  the  peti- 
tion, in  substance,  are:  That  plaintiff  was 
formerly  tbe  wife  of  B.  .W.  Guthertdge,  and 
Lawrence  Qntheridge,  a  son,  was  bom  of 
that  wedlock.  Tbat  plaintiff  and  ber  said 
husband  were  separated  In  Aogost,  1908. 
That  they  owned  as  community  property 
the  N.  W.  34  of  section  32,  block  15,  and  tbe 
N.  B.  of  section  28,  block  16.  of  Uie  H.  ft 
O.  N.  By.  Co.  snrveys  in  Collingsworth  oonn- 
tj,  Tex.  That  on  September  21,  1910;  lier 
said  husband  conveyed  the  east  %  of  the 
N.  B.  %  of  said  section  28  to  their  Infhnt 
son,  LavKDc^  and  at  the  same  tlsie  con- 
vetyed  the  W.  Mi  of  said  ^  to  Lee  Brown. 
That  Lee  Brown  thereafter  conveyed  said 
W.  %  to  C.  B.  Boverie,  and  afterwards  C. 
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B.  Borade  conTayed  Oft  land  to  J.  M.  Polt 
and  later  her  said  hoaband  conveyed  the 
«ntlre  N.  B.  %  of  said  section  28  to  the 
aaid  Borerie,  wbo  In  tnrn  again  ctxiveyed 
the  same  to  J.  11  Poff.  lliat  on  the  8d  day 
of  January,  1911.  appdlee  obtained  a  decree 
of  divorce  from  her  bosband  In  tbe  district 
coart  of  Klngflsber  county,  OkL,  and  that 
said  iaOgm&at  decreed  to  her  the  custody  of 
the  infant  son,  Lawroice,  and  that  said  son 
soon  thereafter  died.  It  is  alleged  that  the 
deeds  above  mentioned  were  all  made  for 
tbe  purpose  of  defrauding  plaintiff,  oaA  that 
the  grantees  thereunder  took  with  notice  of 
her  rights,  and  prayed  that  she  be  decreed 
to  have  said  quarter  sectton  with  damages 
and  for  an  Injunction. 

Kacb  of  the  defendants  answered  separate- 
ly, the  substance  of  B.  W.  Gutherldge's  spe- 
cial answer  being  as  follows:  That  the 
said  quarter  section  was  the  community 
property  of  himself  and  wife.  That  In  the 
spring  of  1908  they  abandoned  the  land  and 
never  again  resided  thereon.  That  th^  sep- 
arated in  1908  and  never  again  lived  to- 
gether as  husband  and  wife,  at  which  sejH 
aration  appellee  abandoned  him  and  moved 
to  the  state  of  Oklahoma,  and  has  so  re- 
sided in  said  state  continuously,  and  now 
80  resides  in  said  state.  That  In  January, 
1911,  she  obtained  a  decree  of  divorce.  Iliat 
during  the  time  plalntUI  and  defendant  liv- 
ed together  they  contracted  community  debts, 
which  he  was  unable  to  pay,  and  be  sold 
the  W.  H  of  the  N.  B.  H  of  said  section 
28  to  pay  said  indebtedness.  That  he  had 
no  other  property  out  of  which  said  debts 
could  be  paid.  That  in  1909  he  removed  to 
€ray  county,  Tex.,  and  acqnlred  a  new  home- 
stead, which  he  had  occapled  since  said  date 
and  which  he  was  occupyli^  prior  to  and  at 
the  time  he  sold  said  N.  EX  %  of  section  28  to 
defendant  Brown,  and  prior  to  said  sale  had 
made  and  filed  a  written  designation  of  his 
homestead,  stating  the  same  to  be  in  Fampa, 
Gray  county,  Tex.  That  he  sold  the  W.  % 
of  the  N.  E.  ^  while  his  wife  was  separated 
from  him  and  residing  in  another  state, 
with  which  to  [>ay  community  debts,  and 
conveyed  the  B.  ^  of  said  quarter  to  his 
son,  Lawrence,  who  had  since  died,  and  that 
be  and  plaintiff  were  the  only  heirs  of  the 
said  Lawrence.  Since  the  death  of  his  said 
son,  he  had  again  conveyed  the  entire  N.  B. 
%  to  the  said  Boveiie,  and  so  had  parted 
with  every  Interest  of  every  kind  and  char- 
acter in  said  quarter  and  disclaimed  any  In- 
terest  In  the  land  in  controversy.  That  his 
said  home  In  Pampa  was  acquired  during 
tbe  marriage  and  was  subject  to  partitkm. 
That  the  N.  B.  ^  of  section  32,  referred  to 
by  appellee,  was  purchased  and  vendor's 
lien  notes  ^ven  therefor,  and  that  by  rea- 
son of  his  wife  abandoning  him  he  was  nn- 
able  to  pay  therefor,  and  foreclosure  waa 
had  in  the  district  court  of  Collingsworth 
connty,  itnder  which  he  lost  said  land  and 


the  money  theretofore  paid  by  him.  His 
Viajee  Is  as  ftdlows:  "Wherefore  defendant 
prays  Judgment  of  the  conrt  that  plaintiff 
take  nothing  by  this  suit  except  a  partition 
of  his  land  In  Gray  county,  Tex.,  and  that 
all  interest  In  said  land  be  perfected  In  the 
presoit  owners  of  the  same,  that  the  W.  % 
be  perfected  in  J.  KL  Poff  and  the  E. 
be  partitioned  between  G.  B.  Boverie  and 
plaintiff,  and  for  all  further  relief,  both 
special  and  general.  In  hiw  and  in  equity, 
ttiat  he  may  be  entitled  to  under  the  law." 

Defendants  Boverie  and  Poff,  by  special 
answer  set  up  that  they  were  innocent  par- 
chasers  without  notice,  and  in  addition  there- 
to substantially  the  facts  plead  by  B.  W. 
Ontheridge.  Tbe  prayer  as  contained  in 
the  answer  of  Poff  is  as  follows:  "Where- 
fore defendant  prays  that  plaintiff  teke  noth- 
ing by  this  shit,  and  that  said  W.  %  of 
S.  B.  14  of  secUon  28,  bloA  16,  in  said  Col- 
lingsworth county,  Tex.,  be  decreed  to  him 
free  from  all  claims  of  plaintiff;  that  he 
go  hence  without  day  with  his  costs  and  for 
damages  and  for  rent  of  said  land  for  the 
year  1012,  and  for  such  other  and  further 
relief,  special  and  general  in  law  and  in 
equity,  as  he  may  be  entitled  to."  The  pray- 
er of  C  B.  Boverie  Is  as  follows:  "Where- 
fore defendant  prays  Judgment  of  the  court 
that  plaintiff  take  nothing  by  this  suit  as 
to  the  W.  %  of  the  N.  R  U  of  section  28, 
block  15,  and  that  be  have  his  costs  In  this 
behalf  expended;  that  the  B.  1^  of  the  N. 
B.  %  of  section  28,  block  15,  in  said  Col- 
lingsworth coun^,  Tex.,  be  partitioned  be- 
tween plaintiff  and  this  defendant;  that  ap- 
praisers be  appointed  by  the  court  to  ap- 
praise and  divide  the  said  B.  ^  equally, 
according  to  value,  between  this  defendant 
and  plaintiff;  and  that  each  be  placed  In 
possession  of  his  part  within  80  days  from 
date  of  partition;  and  that.  If  the  court 
should  hold  that  deeds  from  B.  W.  Guther- 
idge  to  Lee  Brown  and  Lawrence  Gutheridge 
were  invalid  for  any  cause,  the  court  have 
the  entire  N.  B.  ^  of  section  28,  block  16, 
partitioned  according  to  the  respective  in- 
terests of  claimants  to  same;  and  that  the 
same  be  duly  and  legally  partitioned;  and 
that  all  equities  Involved  In  the  suit  and 
premises  be  adjusted  in  this  salt;  and  for 
all  other  and  further  orders  and  r^ief,  both 
i^edal  and  general,  In  law  and  in  equity, 
ss  each  may  be  entitled  to,  and  in  duty 
bound  this  defendant  will  ever  pray." 

The  court's  angling*  of  fact  and  coh<da- 
stons  of  law  are  In  substance  as  follows: 

First  That  the  luid  in  controversy  is  the 
community  propwty  of  plaintiff  and  ber 
former  husband  and  Is  their  homestead, 
niat  it  has  never  been  abandoned  as  a  home- 
stead, bnt  that  plaintiff  was  forced  to  leave 
the  same  temporarily  in  order  to  secure 
work  for  the  support  of  herself  and  infant 
son,  and  Uiat  she  left  with  the  Intention  of 
retnming  at  any  time  appellant  Gutheridge 
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wonid  proTlde  her  with  a  Hvliiff,  and  so  oo- 
tlfled  him  when  She  went  away. 

Second.  That  appellee  did  not  leare  ap- 
pellant Ontberldge  with  tbe  Intentltm  of 
separation,  tmt  only  for  Qie  purpose  of  se- 
curing work,  and  never  knew  that  he  re- 
garded her  leaving  as  a  s^ratlon  nntU 
■he  was  notified  by  Us  attorney  that  he 
was  going  to  sue  her  for  a  divorce. 

Third.  That  he  did  file  snlt  In  the  district 
court  of  GolUngsworth  county,  for  a  divorce 
and  division  of  property,  and  when  the 
court  convened  dismissed  the  same  at  his 
own  cost 

Fourth,  lliat  plalntifp  bad  never  abandon- 
ed the  land  as  her  homestead,  and  the  per- 
sonal effects  which  she  had  were  then  on 
the  land  when  she  1^  and  were  thereafter 
carried  away  by  her  mother,  who  lived  near, 
for  the  purpose  of  taking  care  of  the  same 
during  her  absence. 

Fifth.  That  defendant  R,  W.  Outberidge 
utterly  failed  to  support  his  family  in  any 
way  or  manner  for  several  mouttis  before 
his  wife  went  away  to  her  work.  That  she 
was  compelled  to  work  and  pay  all  the  fam- 
ily expenses  for  several  months  prior  to  that 
time. 

Sixth.  That  none  of  the  deeds  made  by 
B.  W.  Ootheridge  to  any  of  the  defendants, 
and  none  ct  the  deeds  made  by  said  defend- 
ants to  each  other,  purportli^  to  convey  or 
attempting  to  convey  the  land,  were  made  in 
good  faith  for  valuable  consideration,  but 
that  all  of  said  deeds  were  made  with  full 
knowledge  by  said  parties  of  appellee's  claim 
and  right  In  the  premises  and  that  appellee 
had  possession  of  said  land  and  was  paying 
taxes  and  interest  thereon  dunng  that  tlma 

Seventh.  That  at  the  time  of  plaintiff  and 
defendant  B.  W.  Qutheridge's  s^Hiratlon, 
they  owned  and  possessed  other  property 
whlcb  was  community  property,  and  which 
he  disposed  of  and  gave  none-  of  the  pro- 
ceeds to  plaintiff  or  their  son,  and  he  also 
owned  and  held  other  property  in  Gray  coun- 
ty, Tex. 

Eighth.  That  Uie  community  property  dis- 
posed of  by  said  appelant  Outherldge,  and 
the  other  community  pr<^)«rty  held  by  htm 
In  Gray  county,  Tex.,  exceeded  In  value  what 
would  be  his  part  in  the  land  in  controversy. 
That  appellee  has  had  to  care  for  and  pay 
alt  the  expenses  incident  to  raising  their 
said  infant  son  since  and  before  their  separa- 
tion, and  that  said  child  died  some  time  In 
the  year  1912,  and  that  appellee  was  forced 
to  pay  the  doctor's  bills  and  all  faneral 
expenses  Incident  to  the  sickness  and  death 
of  said  child,  amounting  to  something  over 
1200.  That  plaintiff  sued  defendant  Gnthe- 
rldge  for  divorce  In  the  state  of  Oklahoma 
and  was  decreed  a  divorce,  together  vrlth 
the  care  and  custody  of  their  said  child,  and 
that  such  decree  was  entered  after  the  said 
B.  W.  Ontheridge  had  conveyed  all  the  lands 
in  this  controversy,  and  that  It  was  not  nee- 


eesary  for  a  par^  to  be  an  actual  bona  flde 
resident,  inhabitant  of  Oklahoma  in  order  to 
institute  divorce  proceedlnga  in  that  state, 
but  only  necessary  that  Uiey  reside  in  the 
state  for  12  monU^ 

Based  upon  mid  findings  of  tact,  the  conrt 
condnded  as  a  matter  of  law  that  idaintlff 
ought  to  recover  Uie  land  in  comroyeray 
as  her  part  of  the  communis  estate  of  her- 
self and  R.  W.  Gntheridge,  and  that  all  deeds 
made  by  Gntheridge  or  the  other  defaidanta 
herein,  attempting  to  conv^  said  land,  ooght 
to  be  canc^ed  and  fadid  for  naught,  and 
plaintiff  anleted  In  her  title  ther^.  nie 
Judgment  of  the  trial  conrt  is  rendered  in 
accordance  with  the  flndli^  and  condudona 
outlined  above. 

[1]  The  appellant's  brftf  submits  the  case 
under  a  multitude  of  assignments  and  propo- 
sitions, the  majority  of  which  go  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  court's 
findings  of  fact  and  conclusions  of  law. 
We  have  read  the  statement  of  &cts  and 
think  that  the  evidence  is  soffldent  to  ens- 
tain  all  of  the  court^s  findings,  except  per- 
haps the  latter  part  of  Uie  eighth,  in  which 
the  court  finds  that  the  property  in  Gray 
county,  held  by  B.  W.  Gntheridge,  exceeded 
in  value  what  would  be  his  part  of  the  land 
in  controversy,  ft  Is  not  necessary  for  us 
to  set  out  the  facts  in  detail,  or  even  in  sub- 
stance; but  the  foUowti^  ^cerpts  ftom  the 
testimony  of  the  plaintiff  will  serve  to  show 
that  the  court's  findings,  with  the  ezc^Mlon 
above  noted,  are  amply  snstained:  "I  did 
not  know  that  myself  and  husband  had 
arated  until  his  attorney  wrote  me,  asking  me 
if  I  would  file  a  suit  for  divorce,  over  there 
at  Enid.  I  had  left  our  home  (the  land  in 
question),  temporarily  prior  to  that  time  and 
had  gone  to  Chillicothe,  Tex.,  where  my  hus- 
band and  I  lived  for  about  six  months.  We 
did  not  acquire  any  home  there.  He  was 
In  the  Insurance  business.  I  came  ba<A  up 
to  our  home  in  the  falL  I  think  that  waa 
In  1907.  He  came  back  in  the  summer. 
When  be  returned  here  In  the  fall,  he  went 
out  to  my  mother's  place  close  to  where  we 
lived  In  Collingsworth  county,  Just  a  fence 
between  us.  At  the  time  he  left  me  In 
ChlUlcothe,  he  made  no  provisions  for  me  to 
live — no  money  for  any  groceries.  We  had 
been  living  in  a  rented  house  there.  He  did 
not  pay  the  house  rent  nor  any  of  the  grocery 
bills.  I  paid  it  I  did  some  sewing  dovrn 
there.  Went  from  there  to  Vernon  and  pick- 
ed cotton  for  two  months.  When  I  left 
there,  I  shipped  my  household  goods  to 
Memphis  and  paid  the  freight  on  them  and 
went  l)ack  up  to  my  mother^  place  in  this 
county.  When  I  arrived  there,  my  husband 
had  gone.  My  father  got  my  things  tn»n 
Memphis  for  me.  I  remained  at  my  motbv's 
about  six  months— perhaps  not  so  kmc— «iid 
veat  away  again.  I  returned  tliere  In  the 
fall  and  left  there  the  1st  of  Febmaiy,  at 
wfaldt  time  ray  husband  vms  Be 
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knew  I  wu  going  to  leare  uid  ^  not  wem 
to  cm.  I  told  mj  reftson  I  was  going  to 
iMTO  was  because  I  would  bave  to  go  and 
make  a  Uvlng.  He  refused  to  work,  and  I 
had  to  go  to  work  and  make  the  living. 
I  went  from  there  to  Shamrock,  Tex.,  where 
I  took  the  train.  My  husband  took  me  to 
Shamrock  to  the  train.  I  told  him  at  that 
time  when  he  got  something  to  live  on  to 
let  me  know  and  I  would  come  hack  any 
time  he  wanted  me  to;  that  I  was  simply 
going  away  to  make  a  living.  I  wrote  him 
that  I  had  reached  Enid  all  right,  but  I  never 
heard  from  him  until  through  his  lawy<ff,  of- 
fering to  send  me  money  to  get  a  divorce 
over  there.  I  never  received  any  letter  from 
my  husband,  but  I  replied  to  bis  attorn^, 
stating  that  I  did  not  care  for  a  divorce,  but 
if  Mr.  Gntherldge  wanted  one  to  go  ahead. 
After  that  I  was  dted  to  appear  here  in  a 
divorce  proceeding  and  came  back  to  court 
My  basband  did  not  appear,  and  the  suit 
was  dismissed.  I  saw  him  about  a  week 
before  court,  but  he  made  no  offer  for  me  to 
come  back  and  live  with  blm.  He  Juat  asked 
me  to  compromise  with  him  on  the  property. 
He  wanted  to  divide  the  land  In  halves.  He 
did  not  want  to  give  the  baby  anything  at 
all  and  wanted  me  to  support  it.  I  have 
never  received  any  proceeds  from  the  sale 
of  the  land.  I  have  not  lived  with  my  hus- 
band since  February,  1908,  when  I  left  blm 
at  Shamrock,  because  I  have  not  had  the 
opportunity.  I  have  never  lived  in  the  house 
on  the  land  in  controversy  rince  we  went  to 
Ghilllcothe,  but  I  have  had  It  occupied.  I 
leased  the  land  to  my  father  one  year.  I 
believe  he  made  two  crops  on  it,  he  and  my 
brother.  I  have  bad  the  use  of  the  land  all 
the  time  since  I  left  here  and  have  the  use 
of  It  now.  I  have  pe<^ile  there  tending  it, 
and  they  have  been  ordered  oft  a  time  or  two, 
but  they  still  hold  It" 

Without  quoting  further  from  the  evi- 
dence, we  will  state  that  the  record  abun- 
dantly sustains  tbe  court  in  his  finding  that 
the  defendants  Boverte  and  Potf  were  not 
innocent  purchasers,  and  also  that  the  con- 
veyances of  the  property  in  question  were 
made  vrith  the  fraudulent  intent  alleged. 
The  questions  which  we  will  consider  specif- 
ically are  raised  by  the  following  proposi- 
tions: 

[2]  "There  being  no  effort  on  appellee's 
part,  either  In  her  pleadings  or  proof,  to  void 
the  deed  from  B.  W.  Outherldge  to  Law- 
rence Gntherldge,  and  said  Lawrence  Outh- 
erldge having  died  intestate,  under  ten  years 
of  age,  the  court  erred  fundamentally  in 
holding  that  title  to  the  E.  H  of  tbe  N.  R 
section  28,  did  not  vest  In  equal  halves  In  his 
parents,  and  those  holding  under  them." 
This  proposition  has  no  merit  The  transfer 
of  the  estate  to  tbe  minor,  and  the  subse- 
quent death  of  the  minor,  left  the  matter  in 
the  same  condition  as  It  was  before,  so  for  as 
the  rights  of  the  parties  In  thla  UUgaUott  are 
concerned. 


[I]  Under  the  twenty-el^th  assignment  of 
error,  which,  Is  that  the  court  erred  in  hold- 
ing and  In  making  an  accounting  between  B. 
W.  Outherldge  and  Alice  Gntherldge,  because 
there  were  no  pleadings  In  the  case  war- 
ranting the  same  nor  In  the  prayer  therefor, 
It  is  urged  that  there  being  no  allegations  of 
value  of  the  community  property  now  In  the 
hands  of  R.  W.  Gntherldge,  nor  of  amounts 
Kceived  by  blm  from  that  alleged  to  have 
been  appropriated,  and  no  proof  offered 
as  to  any  of  these  essential  points,  tbe  court 
fundamentally  erred  in  undertaking  to  par- 
tition such  properties  and  adjust  communis 
rights  herein.  An  inspection  of  the  plead- 
ings briefly  set  out  above,  together  with  the 
prayer,  shows  that  the  suit  as  originally  in- 
stituted by  plaintiff  was  not  a  partition  salt 
brought  ^ther  under  the  statute  or  as  an 
equitable  proceeding,  but  that  the  defend- 
ants, by  their  pleadings,  endeavored  to  con- 
vert it  into  a  suit  for  partition  under  the 
statute.  There  was  a  prayer  for  the  ap- 
pointment of  commissioners,  etc  Plaintiff, 
seems  to  have  acquiesced  in  this,  but  from 
some  cause  the  purpose  of  going  Into  parti- 
tion of  the  property  under  the  statute  was 
abandoned,  since  tbe  record  falls  to  show 
the  appointment  of  commissioners,  the  Issu- 
ance of  any  writ  of  partition,  or  any  report 
by  commissioners.  If  appellants  had  pw- 
slsted  in  their  original  purpose  of  having  a 
partition  of  the  property  under  the  statute 
their  pleadings  were  manifestly  insuffidoit 
under  article  6097,  B.  S.  1911,  subd.  8,  which 
requires  that  a  petition  In  such  proceeding 
shall  estimate  the  value  of  the  premises. 

[4,  6]  It  is  held  in  tbls  state  that  the  giving 
of  the  remedy  by  statute  has  never  been 
deemed  to  take  away  or  in  any  degree 
abridge  the  original  inherent  powers  of  the 
court  in  an  equitable  proceeding  for  that  pur- 
pose to  partition  real  efitat&  Tbe  statute 
simply  prescribes  a  procedure  which  parties 
may  adopt  If  they  see  proper,  but  It  Is  not 
obligatory.  Our  courts  exercising  the  powers 
of  courts  of  chancery  may  proceed  to  admin- 
ister the  relief  upon  the  principles  of  equity, 
as  fully  and  completely  as  if  the  proceedings 
had  been  brou^t  and  prosecated  under  the 
statute.  Grassmeyer  v.  Beeson,  IS  Tex.  753, 
70  Am.  Dec.  309 ;  Ellis  v.  Ehone,  17  Tex.  131 ; 
Boss  V.  Armstrong,  25  Tex.  Suj^.  355.  78  Am. 
Dec.  574;  Payne  v.  Benham,  16  Tex.  364. 
We  have  investigated  the  question  as  fnlly 
as  the  authorities  at  hand  would  permit  and 
have  failed  to  find  any  case  or  any  text- 
writer  holding  that  It  was  necessary  in  a  bill 
in  equity  to  allege  the  value  of  the  property 
sought  to  be  partitioned. 

[6]  Besides,  complaint  made  in  this  court 
by  appellants  is  directed  to  a  defect.  If  held 
to  be  one,  in  their  own  pleadings.  They 
sought  the  partition,  took  the  Initiative,  and, 
If  the  record  is  insufficient  to  sustain  the 
court,  appellant  shoold  not  be  heard  to  com- 
plain. 

£7]  ▲  cueful  perusal  of  the  atatttnent  of 
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facts,  however,  falls  to  dlwdose  any  eridence 
ojt  value,  and  according  to  Parker  t.  Oodsrell 
et  al.,  31  S.  W.  221,  the  question  of  value 
sliould  gorem  more  ttiao  the  item  of  quan- 
tity In  making  a  partition  of  teal  estate.  Ap- 
pellant's asalgiunent,  therefore^  to  the  effect 
that  there  Is  no  evidence  supporting  the 
court's  Judgmrat  in  partlllontaig  the  property 
between  B.  W.  OntherlOge  and  bis  wife,  most 
be  sustained. 

[I,  I]  Bule  G2a  for  Ckrarts  of  Civil  Appeals 
(149  S.  W.  x)  provides  that  if  It  should  ap- 
pear to  this  court  that  the  error  committed 
by  tbe  trial  court  affects  a  part  only  of  the 
matter  In  controversy,  and  the  Issues  are 
severable,  the  Judgment  shall  only  be  re- 
versed and  a  new  trial  ordered  bb  to  Ibat 
part  atteeteA  by  VKib.  error. 

We  therefore  affirm  the  Judgment  of  tbe 
trial  court  in  cancelii^  tike  deeds  mentioned 
in  tbe  Judgment  and  dlveeUng  O.  B.  Boverle, 
liCe  Brown,  and  J.  U.  Poff,  of  any  interest  In 
tbe  said  N.  a  %  of  section  28,  block  16,  H. 
A  O.  N.  By.  Go.;  but  tb»  portion  of  said 
Judgment  wlilch  attempts  to  partitlfm  said 
quarter  section  twtweoi  B.  W.  GuthMidge 
and  appellee  lierdn  Is  reversed  and  remanded 
for  Qie  want  of  testimony  to  support  It,  with 
Instmctlons  to  tbe  trial  court  to  ascertain 
the  value  of  all  of  said  firoperty  and  to  parti- 
tion the  same  between  B.  W.  Outiieridge  and 
appellee,  Alice  Gutberldg^  in  accordance 
with  article  4634,  B.  8. 10U,  and  in  this  con- 
nection we  bold  that  the  trial  court  mut  cor- 
rect In  his  finding  that  all  of  said  property 
was  community  property.  Young  v.  Young, 
28  S.  W.  83;  Huntsman  v.  Huntsman,  147 
S.  W.  861 ;  Franks  t.  Franks,  188  S.  W.  UIO. 

Affirmed  in  part,  and  reversed  and  re- 
manded In  part 

On  Motion  for  Bebearlng. 

[10]  After  reviewing  the  record  again,  we 
have  concluded  that  we  were  In  error  In  can- 
celing the  deeds  except  in  so  far  as  they  pur- 
ported to  convey  the  Interest  of  appellee  In 
the  property.  We  think  they  had  the  effect 
of  conveying  whatever  right  R.  W.  Outhe- 
ridge  may  have  had,  subject  to  the  right  of 
appellee,  to  a  partition  In  this  action.  R.  W. 
Outherldge  certainly  could  not  transfer  the 
Interest  of  appellee  and  to  which  she  may  be 
entitled,  under  the  facts  developed  upon  an- 
other trial.  To  that  extent  our  original  opin- 
ion Is  reformed- 
til]  Appellants  contend  that,  because  the 
pleadings  of  the  ai^Ilee  did  not  authorize 
the  court  to  decree  a  partition,  none  should 
have  been  made.  If  either  p&Tty  prays  for 
relief  and  shows  himself  entitled  thereto 
by  the  evidence,  the  court  may  grant  It,  not- 
withstanding the  pleadings  of  the  opposite 
party  do  not  ask  It  This  record  shows  that 
tbe  court,  as  well  as  the  litigants,  treated  It 
(luring  tbe  trial  as  a  partition  suit  How- 
ever, as  held  In  our  original  opinion,  the  val- 


ue Of  tbe  property  was  not  alleged,  nor  was 
the  Pampa  properly  described. 

The  motion  for  rtfisaring  is  OTwmled,  ex- 
c^  as  betelnlMCare  stated. 


FAHBZ  T.  BENSDXrrCI  et  aL 

(Court  of  Civil  Appeal!  of  Texas.  San  Antooio. 
Nov.  26^1813.  Rehearing  Denied 
Dec  20,  1913.) 

1.  Apfbai.  and  Ebbob  (S  743*)— Aaaiaiffiain 
or  Ebbob— Bevibw. 

An  assignment  of  vmr  that  the  court  erred 
In  directing  a  verdict  <m  the  ground  that  the  ev- 
idence was  eufflclenty  conflicting  to  go  to  the 
jury  will  not  be  considered  on  appeal,  where  the 
aaalgnment  does  not  refer  to  the  paragraphs  <^ 
the  motion  for  new  trial  in  which  the  questions 
were  presented  to  the  trial  court,  and  the  state- 
ment does  not  contain  such  reference,  and  tbe 
motion  containB  no  reference  to  the  groond  urg- 
ed in  the  assignment,  and  the  assignment  is  fol- 
lowed by  propotitkms  easting  no  Ught  on  tbe 
matter  and  by  a  statement  falling  to  oonq>Iy  with 
the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  IS  2099,  3011;  Dec  Dig.  { 

2.  Vendob  aito  Puboeahzb  316*)— Goir- 

TBAOTB— EVIDEHCX. 

In  an  action  by  a  vendor  for  the  price,  evi- 
dence held  to  show  performance  by  the  vendor, 
and  that  out  of  tbe  payment  made  by  the  pur- 
chaser to  the  holder  of  the  deed  in  escrow, 
taxes  on  the  land  and  incambrances  were  to  be 
paid,  so  that  the  purchaser  would  aoquin  a 
good  title,  authorizing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  928-931 ;  Dec  Dig.  | 
31C.*] 

3.  AFFEAI.  AffD  Ebbob  (S  742*)— AsSIOmOBlTTS 

—Review. 

An  assignment  of  error,  which  attacks  the 
judgment  as  unsupported  by  the  evidence,  will 
not  be  considered  where  no  statement  is  made 
under  the  assignment. 

[Ed.  Note.— For  otlwr  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8000;  Dec  Dig.  |  742.*] 

4.  Appeal  and  Ebbob  ({  7^*)— AssiomcunB 
-Review. 

An  assignment  that  the  court  erred  in  over- 
ruling the  special  exception  ctf  defendant  to 
plaintiffs  failure  to  allege  a  contract  in  writ- 
ing will  not  be  considered,  where  no  statement  is 
submitted  and  the  court  on  appeal  does  not 
know  to  what  ruling  complaint  is  made. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec  Dig.  1  742.*] 

5.  F^uos,  Staivtb  or  Q  100*)— Dnnnuua— 
Obovndb. 

Where  the  petition  did  not  show  that  a 
contract  for  the  sale  of  real  estate  was  oral,  an 
exception  to  the  petition  for  failure  to  allege  a 
contract  in  writing  was  properly  overmled. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  36&-862;  Dec  Dig.  1 160.*] 

e.  SPEcmo  Pebfobuaitcb  (|  114*)— Saui  or 
Real  Estate— Pebfobicancb. 

A  petition,  in  an  action  for  the  failure  nl  a 
purchaser  of  real  estate  to  perform  bis  part  of 
the  contract,  whidi  alleges  the  execution  by  ttie 
vendor  of  a  deed  to  the  piemlaes  and  ddlvery 
thereof  In  escrow  for  dellverr  on  conditions 
speciGed  to  the  purctiaser,  and  Uie  deUveir  to 
the  escrow  holder  by  the  purchaser  of  a  coeck 
for  delivery  to  the  vendor  on  specified  conditloiii, 
and  which  avers  that  the  vendor  removed  to  o til- 
er premises  after  a  sale  of  her  personalty  at  a 
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Baciifice^  In  rdtance  on  tbe  eoiitnu:^  unA  a 
deliveiy  ta  tbe  possewlon  of  tbe  piemlMS  to 
tbe  purchaser  ana  bis  refusal  to  take  poBseaalon. 
and  pay  tbe  money,  alleges  auch  performance  by 
the  vendor  aB  will  entitle  him  to  specific  per- 
ftmnaiMS^  eren  if  tlw  oontraet  was  not  in  writ- 
ing. 

[£d.  Note^BVn  otiwr  eaaeiL  see  SpedBc  Per- 
formauce,  Oent  Dig.  H  86fr-870,  S72;  Dec.  Dig. 
i  U4.«] 

Appeal  from  District  Ooort,  GalTesfam 
Oonntr ;  Bobt  O.  Street,  Jndfa 

Action  by  MolUe  a  Benedettt  against  D. 
Fataey  and  others.  From  a  Judgment  tor 
plaintiff  defttidant  named  appeals.  Af- 
firmed. 

John  W.  CampelU  of  Oalveeton,  for  appel- 
lant. Maoo  it  Minor  Stewart,  J.  El  Quald, 
Homer  Jones,  and  Louis  LoMt,  all  of  Qal- 
Teston,  and  O.  B.  Edwards,  ot  San  Antonio, 
for  appellees. 

HOUBBUND,  J.  Mollle  a  Benedetti  sued 
David  Fabey,  J.  L.  Boddeker,  and  X  HL  Bod- 
deker,  tbe  last  two  being  pffiFtners  under  the 
flxm  mune  of  J.  U  Boddekte  ft  Oa,  alleging 
that  about  March,  1912,  Fahey  purchased 
from  her  a  lot  in  the  dty  of  OalTsston;  that 
she  dellTwed  the  deed  to  J.  Ii.  Bodd^er  ft 
Go.  to  be  d&Uvered  to  Fahey,  which  was  done, 
and  Fah^,  as  CMisldaratlon  for  said  deed, 
executed  and  dellTeared  to  Boddeker  ft  Co., 
his  dieck  for  ^,000,  dram  on  Ed.  McCarthy 
ft  Co.,  Bankers,  whitA  check  was  received  by 
said  Bodd^a  ft  Co.  In  trust  for  plalntifl  to 
be  deUvered  to  her;  that  Fahey  stopped 
payment  of  the  che^  and  refuses  to  pay  for 
the  property ;  that  by  reason  of  tibe  premiaes 
Fahey  is  lndd>ted  to  plaintiff  in  the  sum  of 
$2,600,  and  plalntifl  tendws  him  possession  of 
the  premises  as  she  has  her^fore  done; 
that  as  Boddeker  ft  Co.  refuse  to  d^ver  the 
che<^  thBj  am  made  p&rties  to  ttiis  suit; 
that  It  was  understood  and  agreed  between 
plalntifl  and  Fahegr  that  the  taxes  and  In- 
cumbrances against  the  property  sold  should 
be  paid  out  of  the  $2,000  by  Boddeker  ft  Co^ 
and  the  r^nalnder  was  to  be  paid  by  them 
to  plaintiff;  that  plali^lfl  sold  her  furniture 
and  effects  at  a  sacrifice,  rented  other  prop- 
erty, removed  to  sndt  other  property  such 
of  her  tfects  as  remained  unsold,  all  with 
Fabey'a  knowledge,  and  delivered  to  Fahey 
possesion  of  the  property  sold  him;  that 
Fahey's  refusal  to  pay  the  mou^  and  take 
possession  of  the  property  was  for  ttie  sole 
purpose  of  acQuiring  for  himself  the  property 
at  less  than  $2,600,  and  was  done  wlllfnlly 
and  malldousiv  for  the  purpose  of  harassing 
plaintiff ;  that  plaintiff  Is  about  to  lose  her 
property  by  reason  of  the  Incumbrance 
against  same,  and,  being  aged,  she  suffered 
mental  anguish  and  distress  of  mind  to  such 
Ktent  as  to  impair  her  health.  Plalntltt 
prayed  for  Judgment  for  $2,600,  tbe  amount 
of  the  dwck,  for  $10,000  actual  damages  and 
$10,000  exemplary  damages,  and  that  the 


contract  of  sale  be  specifically  perlSormed,  and 
for  costs  and  general  reli^. 

Fahey  answered  by  geneml  demurrer;  a 
special  exception  that  plaintiff  in  ttthict  mm 
for  spedflc  pertormanoe  ot  a  contract  to  con- 
rey  real  estate,  and  there  is  no  allegatlrai  of 
a  contract  signed  by  Fahey,  or  of  su<^  mu- 
tuality among  the  parties,  as  would  raitltle 
plaintiff  to  q;»eclfic  performance,  and  also  be- 
cause the  terms  and  provldons  of  the  con- 
tract arti  not  lUleged;  a  general  denial;  a. 
special  answer  to  the  ^foct  that  If  he  boni^^t 
the  proper^  It  was  with  the  imderstanding 
that  the  title  should  be  perfe^  and  be  satis- 
factory to  and  approved  by  bis  attorn^  and 
the  property  vacated  by  plaintiff  and  deliver- 
ed to  Fahey,  and  that  the  title  was  imperfect 
and  not  approved  by  his  attorney,  there  be- 
ing at  the  time  an  incumbrance  by  mortgage 
for  more  than  $2,000,  as  vrell  as  a  lieu  for 
taxes,  both  of  which  liens  were  not  released 
at  the  time  of  the  alleged  delivery  ot  the 
property  and  the  dKMdE,  and  In  addition  said 
property  was  the  homestead  of  plaintiff,  who 
was  a  married  woman,  incapable  of  selling 
same  without  ber  husband  Joining  In  the  sale, 
and  her  husband  did  not  Join  therein,  and  the 
property  was  not  delivered  to  Fahey;  a 
further  special  answer  that  the  check  was 
not  ddlvered  to  Boddeto-  ft-Oa  as  ididntlff's 
agents,  but  merely  to  provide  a  way  for 
FalM^s  attorn^  to  close  the  sale  during 
Fahey's  absence,  he  then  being  about  to  ab- 
sent himself  from  the  dty  for  an  indefinite 
time,  and  at  the  time  i^alntiff  was  In  posses- 
sion of  the  property  and  no  rights  in  the 
check  were  intended  to  be  vested  in  her  un- 
less Fahey's  attorney  should  direct  the  same 
to  be  cashed  or  delivered  to  plaintiff;  and 
further  answering  Fahey  alleged  that.  If  he 
ever  bought  said  proper^,  plaintiff  so  de- 
layed in  the  delivery  Uiereof  and  made  ac- 
cusations against  Fahey  of  fttrdi^;  her  to 
make  a  sale  to  htm  at  much  less  than  Qie 
value  of  the  property,  that  Pahey  on  account 
thereof,  and  because  of  the  mortgagee  and 
tax  11^18,  and  because  the  title  was  not 
satisfactory  to  his  attorn^,  declined  to  ac- 
cept the  property  and  demanded  the  return 
of  his  check,  and  It  would  be  unjust  to  him 
to  require  him  to  pay  for  said  property.  He 
prayed  that  audi  sale.  If  any  Uiere  was, 
be  set  aside,  and  the  check  canceled. 

The  court  instructed  a  verdict  for  plaintiff 
for  $2,500,  with  interest  from  March  1, 1912, 
at  the  rate  of  6  per  c^t  per  annum,  out  of 
which  was  to  be  returned  to  Fahey  $106.63, 
taxes,  and  $2,100.37,  the  amount  of  the  mort- 
gage debt,  and  that  title  to  the  proper^  be 
divested  out  of  plaintiff  and  vested  in  Fahey. 
A  Judgment  was  entered  upon  this  verdict, 
which  provided  for  the  payment  of  taxes  and 
the  mortgage  debt  by  the  derk  of  the  court 
out  of  the  $2,600  what  the  same  should  be 
collected  under  execution,  and  that  upon  pay- 
meat  of  the  Judgment  the  derk  should  de- 
liver Fahey  the  check,  alsp  tibat  tbe  Judg- 
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ment  sbonld  be  nUsfled  upon  tha  filing  by 
Fabev  <tf  lecdpts  showiiig  the  payment  of 
the  taxes  and  the  mortgage  debt  and  upon  hla 
paying' the  remainder  of  the  Judgment  to  the 
derk  togeOker  wltii  the  coBt8,'and  It  was  far^ 
t3ier  ordered  that  J.  L.  Boddeker  and  3.  B. 
Boddeker  be  dismissed  from  the  caae,  and 
that  th^  recoTer  of  Fahey  all  costs  Incor' 
red  by  iSum.  Fahey  aniealed. 

[II  By  the  first  aairigimient  ct  error  It  Is 
contended  tint  the  court  erred  In  Instruct- 
ing a  verdict  for  pUdntiff,  three  grounds  be* 
Ing  urged,  rach  being  a  oratentton  that  In  a 
certain  ^rtUmlar  the  evidence  was  soffldent 
ly  conflicting  to  go  to  the  Jury.  The  ass^- 
ment  does  not  refer  to  the  paragraphs  of  the 
motion  for  new  trial  in  iiUch  the  questions 
were  presented  to  the  trial  court  for  revision, 
nor  does  the  statement  contain  soch  reference, 
and  upon  examination  of  the  motion  we  find 
no  reference  to  the  last  groond  urged  In  the  as* 
signmentof  error  as  a  teasim  why  tiie  verdict 
should  not  have  bem  instructed  for  plaintiff. 
The  assignment  Is  followed  by  tturee  vtopo- 
sitlons,  all  of  whldi  are  mere  abstract  propo- 
sitions of  law,  casting  no  light  upon  the 
matter  under  investigation.  ISwee  proposi- 
tions are  followed  by  a  statement  which  falls 
to  comidy  with  the  rules,  as  It  consists  of 
appellantfs  conclusions  ocmcemlng  irtiat  the 
testimony  shows,  interspersed  with  argu- 
ments. Befennoe  is  Incidentally  made  to 
the  f&ct  that  the  testimony  of  Fahc^  and 
that  of  plaintiff  and  3,  L.  Boddeker  is  set  ont 
in  the  brief,  and  we  find  the  same  In  a 
"Statement  of  Material  Facts,"  wherein  ap- 
pellant devotes  12  pages  of  Hie  brief  to  a 
statement  of  all  the  testimony  deemed  ma- 
terial by  him.  No  reference  is  made  to  the 
page  or  pages  <a  the  preliminary  stat^ent 
on  whlc^  the  matter  bearli^;  upon  this  as- 
signment Is  to  be  found.  In  fact,  we  are 
left  to  search  the  entire  preliminary  state- 
ment to  see  whether  any  merit  exists  in  any 
of  the  contentions  attempted  to  be  made  by 
the  assignment  Each  Issue  raised  by  the  as- 
slgmneat  should  havtf  bem  presented  by  an 
appropriate  proposition,  and  si^ported  by  a 
statement  of  the  evidence  relating  to  that 
particular  issue.  The  asedgnment,  not  being 
briefed  in  accordance  with  the  rules,  should 
not  t>e  considered.  We  are,  however,  of  the 
opinion  tliat  there  Is  no  merit  In  the  two  con- 
tentions wbidi  could  have  been  presented  un- 
dor  tills  assignment 

[2]  Wo  do  not  ctnudder  the  evidence  con- 
flicting upon  the  Issue  whether  the  amounts 
due  fbr  taxes  and  Incumbrance  were  to  tie 
paid  ont  of  the  $2,600  to  be  paid  by  Fahey. 
Fabey  testified  he  had  no  Idea  the  money 
was  to  be  paid  out  of  his  check,  that  he  did 
not  look  at  It  in  that  way  at  all,  and  never 
paid  any  attention  to  it,  that  all  he  wanted 
to  know  was  that  the  property  was  straight, 
and  all  he  mnted  Boddeker  to  do  was  to  be 
guided  by  his  attorney.  EOs  testimony  Is 
evasive  whoi  aSkod  to  state  what  occurred 
In  Boddeker's  office  wHb  respect  to  paytog 


off  the  mortgage  and  tax  liens  out  of  the 
check,  while  Boddeker's  testlniony  is  dear 
and  explicit,  and  the  tacts  show  beyond  dis- 
pute that  It  was  cratemplated  luf  all  parties 
that  the  charges  against  the  property  should 
be  paid  ont  of  the  92JSOO  to  be  paid  by  I^ey- 
He,  as  well  as  13ie  otter  parties,  knew  tliat 
pUdntUr  had  no  way  of  paying  such  charges 
except  out  of  Hie  price  received  for  her  home. 
Fahey  made  his  check  payable  to  the  Bod- 
dekers,  instead  of  to  plaintiff.  It  was  tin- 
disputed  that  the  Bodd^ers  were  stake- 
holders for  the  parties.  Intrusted  by  ea^ 
with  cutaln  duties  to  be  performed.  For 
Fahey  ^ey  were  to  see  that  not  only  Uie 
amounts  due  for  taxes  and  incumbrance  were 
paid,  but  also  1%e  amount  due  for  the  ab- 
stract of  title.  Fahey  told  Boddeker  to  get 
an  abstract  of  title  and  ddlver  the  same  to 
his  attorney,  whicb  was  done,  nils  Is  not 
disputed  by  Fahey.  Why  did  be  order  the 
abstract  of  title?  If  plaintiff  was  unable  to 
procure  same,  how  was  she  expected  to  pay 
for  same  unless  ont  of  the  proceeds  of  the 
sale?  Why  vni  the  dieck  made  payable  to 
the  Boddekerg  if  these  charges  were  not  to 
be  paid  ont  cf  same?  No  reason  is  givm. 
and  It  is  dear,  even  without  Hie  testimony 
of  Boddeker,  that  the  understanding  was 
that  the  charges  were  to  be  paid  by  Boddek- 
er out  of  the  proceeds  of  the  check,  and  Bod- 
deker at  fmee  made  out  his  dietto  and  had 
them  ready  to  close  up  matters  as  soon  as 
plaintiff  should  move  tmra  the  premises. 
The  facts  also  show  beyond  dispute  that  Fa- 
hey'a  attorney  had  stlpnlated  what  must  tie 
done  to  have  the  title  made  satisfactory  to 
him,  and  that  nothing  remained  to  t>e  done 
ese^  to  pay  off  the  taxes  and  furnish,  re- 
cdpt  and  pay  off  the  Incumbrance  of  wUdi 
he  had  hliniwif  drawn  Hie  release  and  he 
knew  and  acquiesced  in  leaving  it  to  tlie  Bod- 
dekera  to  make  sndt  payments.  He  left  a 
manorandum  with  Hiem  of  the  amounttt  to 
be  paid  to  satls^  the  mortgage  debt  Fur- 
ther, it  does  not  appear  that  plaintiff  was  to 
vacate  Hie  praulses  within  any  certain  time, 
nor  that  she  ddayed  unduly,  nor  that  Fabey 
was  in  any  way  prejudiced  by  such  delay  as 
took  place;  that  the  Boddekers  at  his  re- 
guest  nailed  on  the  house  upon  the  premises 
a  "For  Bentf'  sign,  and  It  does  not  appear 
that  ai^  one  wanting  to  rent  was  prenoted 
from  doing  so  by  reason  of  plain  tifTs  slow 
removal  therebom. 

[8]  The  second  and  third  osdgnmente  also 
attack  HiB  Judgment  as  unsupported  t^  the 
evidence,  but  no  statement  of  any  kind  Is 
made  under  dHier  of  them,  and  they  will  not 
be  considered. 

[4]  Hie  ftrarHi  asslgnnient  reads  as  fol- 
lows: *^3ie  court  erred  in  overruling  the 
spedid  exoepHon  of  defeadant  to  pladzitilTs 
failure  to  allege  a  contract  in  writing,  be- 
cause the  plaintiff  must,  before  being  allowed 
to  have  contract  spedflcally  performed,  show 
that  it  Is  of  sndi  character  as  mHtlsd  her 
to  reli^  Boui^t"  No  statement  la  submitted 
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nndra  ttlB  udgnmetat,  and  we  do  not  know 
whether  complaint  la  aoui^t  to  be  made  of 
the  OTeimllng  of  the  special  exception  here- 
inbefore stated  In  setting  ont  defendant's 
pleadings,  or  a  similar  (q>eclal  exception 
urged  In  a  00-caIled  "VixBt  Sui^Aemental  An- 
Bwer."  The  assignment  ahonld  not  be  con- 
sldered. 

[I]  However,  Qw  petition  does  not  dledoee 
that  the  contract  was  verbal;  hence  the  ex- 
ception was  properly  overraled.  Thomas  t. 
Hammond,  47  Tex,  42.  Lewis  t.  Alexander, 
SI  Tex.  ST8  i  Bobb  t.  Traction  Go.,  82  Tex. 
382,  18  S.  W.  707;  liand  Co.  t.  Dooley,  33 
Tex.  GlT.  App.  686,  77  S.  W.  1030. 

[I]  Besides,  Ihe  petition  alle^sd  such  a  per- 
formance on  the  part  of  lOalntUr  as  would 
entitle  her  to  have  spedflc  performance  re- 
quired of  Fahey.  Tlnsley  t.  Idles,  28  8.  W. 
1000;  Showalter  ▼.  UcDonnell,  88  Tex.  158, 
18  S.  W.  ^1;  Fnlton  t.  Boblnaon,  BS  Tex. 
401. 

The  judgment  Is  affirmed. 


E.  B.  &  D.  C.  EOLP  T.  BBAZER 

(Court  of  Civil  Appeals  of  Texiw.  Amarillo. 
Not.  15.  1918.   On  Motion  for  Be- 
hearin;,  Dec.  18,  1018.) 

1.  FanToirAi.  and  Aoknt  (i  123*)— Aitthob- 

nr  OF  AGBm^EviDBNCB. 

In  an  action  for  broker's  oommtflsloiu  on 
the  sale  of  feedstuff  for  defendants  under  a 
contract  between  plaintiff  and  defendants'  agent, 
evidence  held  to  warrant  a  finding  that  sncfa 
agent  was  acting  for  defendants  in  the  yrem- 
iaes  and  that  be  acted  within  his  aatbontr  in 
writing  certain  letters  on  defendants'  bebaU  to 
plaintuE  and  arranging  for  the  payment  of  com- 
misBions  for  the  sale  of  the  material. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
^nt.  Cent.  Dig.  fiS  420-429;   Dec  IMg.  S 

2.  EviDBNoa  (I  186*>— Best  Ann  Sbcondabt 

— NOTICB  TO  PBODUCE. 

Where  plaintiff  gave  defendants  notice  to 
produce  the  original  letters  written  by  plain- 
tiff to  them  and  defendants  excused  the  failure 
to  produce  the  letters  and  papers  called  foi 
on  the  ground  that  the  mass  was  so  great  that 
It  would  take  considerable  time  to  nud  them, 
eta,  plaintiff  was  properly  permitted  to  in- 
troduce carixm  copies  tfie  letters  as  secondary 
evidence. 

(Ed.  Note.— For  otber  cases,  see  Evidence, 
Cent  Dig.  H  642-660;  Dec.  Dig-  S  185.*] 

8.  VlvnaxHM  tf  168*)— Bxsr  Ann  Sbcondabt. 

Plaintilf  was  employed  by  the  manager  of 
defendants'  St  Louis  office  to  sell  defeodantB' 
feedstuff  on  commission.  Defendants  closed 
such  office,  and  all  papers,  correspondence,  etc, 
in  comiectioD  therewith,  were  turned  over  to 
it  by  the  former  maooger.  On  sales  being  made, 
he  was  iu  the  habit  of  confirming  the  same — 
sending  a  copv  to  defendants  and  one  to  plain- 
tiff, field,  that  such  coofirmatiOQs  were,  in 
effect,  acceptances  of  tiie  ccmtracts  as  made  and 
of  the  pnnwsed  purebasers,  and  that  the  ez- 
manager  was  properly  permitted  to  testif?  that 
he  sent  letters  of  connrmatioo  of  sales  to  the 
purchaser  on  receipt  of  telegrams  from  plaintiff 
that  be  had  aoade  sales  to  them. 

[Ed.  Note.— For  otber  coses,  see  Evidence, 
Cent  Dig.  {  S68;  Dec.  Dig.  §  168.*] 


4.  Evidence  (8  243*)— Best  ahd  SBOonDABY— 
Lbttxbs— Cabboit  Copieb. 

The  letteiB  of  eonfirmatioB  were  acts  and 
declarations  of  defendants  through  their  sgent 
and  manager,  and  were  admlssule  as  such  to 
bind  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  908-915;  Dec.  Dig.  {  243.*] 

5.  EVIDENCB  (I  471*)— OFXHIOHB— flTATBHBlIT 

OF  Fact. 

In  an  action  for  broker's  commissions,  a 
statement  of  a  witness  that  plaintiff  sold  cer- 
tain parties  was  not  objectionable  as  an  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2149-2185 ;  Dec  Dig.  |  471.*] 

6.  Depositions  (S  107*)— Objections  to  An- 
BWBB— BESPONSivEnBSS— Tub  or  Taking. 

Objections  that  answers  to  questions  in  a 
deporition  are  not  lesponrtve  must  be  talten  by 
exception  b^rs  annoumoemait  ttf  ready  for 
trial. 

[Ed.  Note.— For  othw  cases,  see  Depositions, 
Cent  Dig.  H  809-319;  DecTbig.  I  107.*] 

7.  Bboeebs  (S  54*)— Sau  of  Goods— Bight 
to  CoMMiasiONS— Pubchabbb  Beadt,  Wnx- 
iiro,  AND  Able  to  But. 

In  an  action  for  broker's  commissions  in 
the  sale  of  feedstuff  manufactured  by  defend- 
ants, plaintiff  was  not  required  to  prove  that  his 
customers  were  ready,  willing,  and  able  to  buy 
under  the  terms  proposed,  where  defendants  on 
being  notified  of  the  sales  wrote  letters  to  the 
purchasers  and  to  plaintiff  confirming  the  same. 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent  Dig.  K  75-81;  Dec  Dig.  |  54.*} 

8.  Bbokebs  (I  88*)— CoMMiBsioNS— Action. 

Where,  i^  an  action  for  broker's  co minis- 
slons  in  the  sale  of  feedstnff  manufactured  by 
defendants^  plaintiff  testified  that  he  made  the 
various  contracts  In  question  for  the  sale  of  the 
cars  of  material,  and  such  fiict  was  not  rebut- 
ted by  defendants,  except  by  general  statement 
that  they  knew  nothing  of  it  end  it  was  also 
shown  that  tfae  salM  were  confirmed  by  de- 
fendants* managing  agent  end  notice  sent  to 
the  purchasers— with  copies  to  plaintiff  and  de- 
fendants— such  proof  established  a  prima  facie 
case,  and  plaintiff  was  not  bound  to  prove  by 
each  of  the  purchasers  that  he  had  made  the 
contract  with  them. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  116-120;  Dec  Dig.  fi  80.*] 

Appeal  from  Tarrant  County  Gonrt; 
Charles  T.  Prewett,  JwUgB^ 

Action  by  Wm.  P.  Brazer  against  B.  B.  & 
D.  O.  Kolp.  Judgmoit  for  plaintiff,  and  de- 
fendants appeal.   Affirmed  on  rehearing. 

Floumoy,  Smith  &  Storer,  of  Ft  Worth, 
for  appellants.  Baskin,  Dodge  ft  Eastns,  'of 
Ft  Worth,  for  appellee. 

HUFF,  C.  X  On  October  25,  1913,  we 
rendered  a  decision  In  this  case,  reversing 
and  remanding  It  Appellee  has  filed  a  mo- 
tion for  rehearing  and  celled  to  our  atten- 
tion errors  that  we  are  now  persuaded  we 
committed  in  our  former  opinion,  In  apply- 
ing the  law  to  the  facta  of  the  case;  we 
therefore  grant  the  motion  for  rehearing 
and  file  this  opinion  as  our  conclusion  of 
the  law  governing  the  case.  We  may  be  per- 
mitted to  state,  partiy  in  justification  of  our 
former  opinion,  that  appellee  did  not  brief 
the  case,  and  we  considered  the  case  alone 


*ror  ether  essss  sss  sams  topic  sad  awtlon  NVMBBB  la  Deo.  Dig.  4  Am.  Dig.  Kej-Ne.  Ssrles  *  Bsp'r  Indexes 


Digitized  by 


Google 


900 


161  SOUTHWESTERN  BEPOBTEB 


CTez. 


from  the  brief  of  KpgeSSanta  and  ttie  exami- 
nation of  the  lecoTd  and  antboritlea  wblch 
w©  were  able  to  make  at  the  time. 

Wm.  P.  Eraser,  appellee,  sued  EL  B.  &  D. 
G.  Rolp,  the  app^lants,  in  the  county  court 
of  Tarrant  coonty,  for  $404  for  brokerage 
commissioa,  for  the  sale  of  202  cars  of  bran, 
at  $2  per  car,  alleged  to  have  been  sold 
by  appellee  for  the  account  of  appellants 
during  the  months  of  June  and  July,  1910. 

[1]  We  overrule  the  propositions  present- 
ed under  the  first,  second,  and  third  aBsign- 
ments  of  error,  which  assail  the  action  of 
the  court  in  overrallng  appellant's  special 
charge  to  the  jnry,  directing  peremptorily  a 
verdict  for  appellants.  The  contract  in  this 
'  case  was  executed  by  correspondence  between 
Louis  J.  Jones,  the  agent  and  manager  for 
appellants  at  their  8L  Louis  office,  and  the 
appellee.  In  pursuance  to  such  contract,  ap- 
pellee contracted  to  sell  202  car  loads  of  the 
feedstuff  handled  by  appellants,  and  for 
which,  under  the  contract,  be  was  to  receive 
$2  per  car.  Appellants  assert  as  a  proposi- 
tion that  the  burden  was  on  the  plaintiff, 
appellee  herein,  to  prove  that  Jones  was  ap- 
pellants' agent  and  acting  within  the  scope 
of  his  authority,  and  that  the  letters  in  ciues- 
tion  should  be  established  as  the  writing  of 
appellants  and  appellee.  It  appears  from 
bills  of  exception  that  the  signatures  to  the 
letters  from  appellants  were  typewritten  and 
the  letters  from  appellee  were  carbon  copies. 
Appellants  filed  a  plea  of  non  est  factum  In 
the  usual  form.  We  think  the  Jury  had 
ample  evidence  to  justify  them  in  finding 
that  Jones  was  acting  for  appellants  and 
had  the  authority  to  do  so,  and  that  he  was 
acting  within  the  scope  of  his  authority. 
The  appellee  testified  he  wrote  the  original 
letters  of  the  carbon  copies  and  sent  them 
by  due  course  of  mail  to  ai^iellantB  at  their 
office  in  St  Louis,  and  that  he  got  the  re- 
plies thereto 'by  due  course  of  mail  Jonra 
testified  he  wrote  such  letters  for  appellants, 
acting  for  them  as  their  agent  and  manager, 
giving  the  substance  thereof;  and,  further, 
that  he  turned  over  the  books  and  cor- 
respondence to  the  appellants.  He  also  tes- 
tifies that  he  sent  to  appellants  a  copy  of 
SDch  letters  when  received.  The  trial  court 
appmda  aa  a  qnaliflcatlon  to  the  bill  itf  ez- 
oeptSons  the  following:  "Nottee  was  given 
by  idaintlff  to  defendants,  to  produce  the 
original  letters.  Defendant  E.  B.  Kolp  tes- 
tified that  Lonis  X  Jones  had  aathority  to 
write  the  letter  signed  XL  B.  ft  D.  G.  Eolp, 
and  authority  to  make  the  brokerage  ai- 
rangements  to  pay  tbe  $2  a  car  and  to  pay 
for  all  tdegrams  aa  recited  in  the  corre- 
spondoice.''  E.  B.  Eolp  enused  hlmsdf  from 
searching  through  his  letters  and  papers,  for 
the  correspondence  in  question,  on  the  ground 
that  the  mass  and  bulk  of  the  papers  were 
80  great  that  it  would  take  considerable  time 
to  find  them,  etc.  The  court  submitted  to 
the  jury  the  question  of  Jones*  antoori^  and 


the  question  as  to  whether  the  contract  was 
so  entered  Into.  We  think  there  is  snffident 
evidence  to  anstaln  llie  findings  of  Uie  Jniy 
on  that  point  Feagan  v.  Barton-Park  Mfg. 
Co.,  42  Tex.  Civ.  App.  373,  »3  S.  W,  KWft. 

[2]  The  fourth  assignment  to  the  effect 
that  there  was  error  in  permitting  appellee 
to  read  in  evidence  the  carbon  copies  of  let- 
ters because  not  the  best  evidence,  will  bo 
overruled.  We  think  from  the  above  state- 
ment of  the  facts  it  will  be  seen  appellee 
used  sufficient  diligence  to  obtain  the  origi- 
nals, and,  upon  his  failure  to  do  so,  had  the 
right  to  resort  to  secondary  evidence,  and 
that  there  was  no  abuse  of  discretion  on  the 
part  of  the  trial  court  in  permitting  the  carbon 
copies  to  be  read  in  evidence.  McDonald  v. 
Hanks,  52  Tex.  Qv.  App.  140,  113  S.  W. 
604.  The  execution  of  the  letters  and  copies 
waa  established.  If  not  by  direct  testimony, 
drcumstantiaL 

[S,  4]  The  fifth  and  sixth  asslgnmenta  are 
overruled.  Jones  was  permitted  to  testify 
that  he  sent  letters  of  ctmflrmation  of  sales 
to  the  purchaser  upon  the  receipt  of  tele- 
grams from  app^lee  that  he  had  made  sales 
to  them.  All  papers,  correspondence^  etc. 
in  connection  with  the  St  Louis  office,  were 
turned  over  to  appellants  by  Jones,  and  they 
were  given  proper  notice  to  produce  them 
upon  the  trlaL  He  also  sent  a  carbon  copy 
of  each  letter  for  confirmation,  one  to  appel- 
lants and  one  to  appellees.  The  carbon  cop- 
ies sent  to  appellees  were  introduced  In  evi- 
dence, over  the  objection  of  appellants,  to 
the  effect  that  such  letters  were  not  the 
best  evidence^  The  conflrmatlonB  of  tlie  MUes 
as  made  1^  appellants  were  in  ^ect  acc^t- 
ances  of  the  contracts  as  made  and  of  the 
proposed  purchasers.  The  cartion  copieB 
were  acta  and  declarations  of  appellants 
through  thdr  agent  and  manager,  and  were 
therefore  admissible  as  such,  and  would  bind 
them.  We  do  not  think  It  was  necessaiy 
in  this  case  to  obtain  the  original  letters  to 
prove  that  appellants  had  accepted  the  pur- 
chasers of  the  contracts  aa  made.  When 
they  notified  appellee  and  the  sales  so  made 
by  him  were  confirmed,  we  think  that  the 
declaration  and  acts,  in  so  far  as  appellee 
was  concerned,  were  original  testimony, 

[I,  I]  The  seventh  aailgnment  is  overmled. 
Tbm  statflment  at  the  witness  Uwt  appellee 
sold  certain  partiee  Is  not  as  we  onderstand 
the  connection  In  which  it  is  used,  a  mere 
iqplnlon  of  ttie  ^tnessL  The  objectton  to  tb» 
answers  of  the  witness  that  it  la  not  zeipcnH 
slve  to  t^e  qnestlon  nrast  be  taken  by  excq»> 
tion  on  that  ground  before  announcement 
for  trlaL  There  Is  no  exception  to  the  an- 
swer because  not  responsive,  shown  to  have 
been  made  before  announcement  of  ready  for 
trlaL  This  exception  appears  to  liave  bera 
made  dnrli^  the  trlaL  Howevw,  we  think 
the  answer  responriva 

[7]  It  is  insisted  under  the  eighth  assign- 
ment that  appellee  ahould  prove  that  the  par* 
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clusera  were  ready,  wlllbiff,  and  able  to 
boy  muler  the  terms  proposed.  This  rale 
does  not  aroly  wbere  the  principal  accepts 
the  purchaser  and  the  contract  is  consum- 
mated. Where  the  appellants  wrote  letters 
oonfliming  the  sals  to  the  purchasers  and 
BlM  to  the  aroelle^  the  broker,  we  think  It 
would  be  held  that  he  had  earned  his  com- 
mission. He  furnished  pL  parchaser  ac- 
ceptable to  appellants,  and  nothing  further 
was  required  of  him.  Watklns  Land  Mortr 
sage  Co.  T.  ThettOrd,  43  Tu.  OiT.  App.  636. 
96  &  W.  72:  Albrltton  t.  Bank,  88  Tez^  Oiv. 
App.  616,  86  S.  W.  646;  ConkUug  t.  Krakau- 
TO  Tex.  73S,  U  8.  W.  117;  Roche  t. 
Smith.  176  Mass.  693,  68  N.  B.  Ifi2,  SI  L.  £. 
A.  610,  79  Am.  St.  Bep.  846. 

[I]  The  testimony  is  sufficient  to  support 
the  finding  of  the  jury  that  appellee  sold  the 
number  of  cars  of  bran  to  the  proposed  par- 
chasers  named  In  the  exhibit  to  the  petition, 
for  the  price  and  on  the  terms  named,  and 
that  he  immediately  reported  the  sales  as 
made  to  appellant's  St  Louis  office,  and 
that  appellants,  through  their  agent  and 
manager,  Jones,  confirmed  such  sales  by  let- 
ters to  the  proposed  purchasers,  and  also  by 
letter  to  appellee^  and  that  appellants,  as 
principal,  received  a  copy  of  such  conflrma- 
Uon.  The  evldeioe  also  shows  that  appellee 
made  out  in  accordance  with  the  contract  a 
full  report  of  .the  sales  as  made  and  daly 
transmitted  the  same  In  regular  course  of 
mall  to  appellants.  This  evidence,  at  least, 
made  a  prima  fade  case.  If  appellee  did  not 
make  the  contract  of  sale  with  the  proposed 
purchasers,  the  burden  shifted  on  appellants 
to  show  it.  We  do  not  believe  It  Incumbent 
on  appellee  to  prove  by  each  of  the  pur- 
chasers that  he  had  made  the  contract  with 
them.  He  swears  that  he  did  make  it,  and 
when  that  fact  Is  not  rebutted  by  appellants, 
except  by  the  general  statement  that  tb^ 
knew  nothing  of  it,  we  think  the  Jury  entitled 
to  find  anch  sales  were  made  from  the  facts 
so  proven — at  least  the  verdict  has  testimony 
supporting  it  If  the  contracts  were  made, 
as  contended,  and  as  establUhed  by  the 
verdict,  appellants  could  have  enforced  spe- 
cific performance  or  could  have  recovered 
damages  for  the  t»«ach  of  same.  When  such 
Is  the  case,  the  broker  has  earned  his  com- 
mission, and  a  sale  is  effected  In  so  far  as 
he  can  do  so.  The  delivery  and  other  details 
were  for  the  appellants.  Moss  &  Raley 
Wren,  102  Tex.  667,  118  &  W.  789.  120  S.  W. 
847.  We  therefore  OTerrule  the  dghtb  and 
ninth  assignmoits  of  error. 
All  other  assignmokts  are  overruled. 
We  think  there  was  sufficient  evidence  to 
anroort  the  finding  ct  the  Jury  that  Jones 
was  the  agent  and  manager  of  appellants  in 
employing  appellee  and  in  confirming  the 
sales  made  by  appellee,  and  that  he  was 
acting  at  the  time  wltUn  the  scope  of  his 
antliorlty.  Having  oonclnded  that  we  were 
In  error  In  onr  former  oi^nion,  we  grant  the 


app^ee's  motion  tor  rehearing  and  also  over* 
rule  appellants'  motion  to  reverse  and  ren- 
der. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 

On  HoUon  for  Rehearing. 

It  is  asserted  that  the  court  misunderstood 
the  facts  in  the  record,  and  that  Jones  was 
not  in  the  employment  of  the  appellants,  as 
shown  by  the  facts  in  the  record.  Jones 
swears  he  was  in  the  employment  of  appel- 
lants until  August  1.  1010,  and  that  during 
the  months  of  June  and  July  the  appellee 
Brazer  reported  sales  by  wire  to  the  St 
Louis  office,  of  which  he  was  then  in  charge, 
and  during  those  months  Jones  sent  out  con- 
firmations of  the  sales  to  the  purchasers  and 
mailed  a  copy  to  the  appellee,  and  one  copy 
to  appellants*  office  in  Oklahoma  City,  and 
one  to  th^  office  In  Ft  Worth.  B.  R.  Kolp 
swore  the  contract  expired  with  Jones  June 
16,  1910,  and  there  Is  a  written  contract  be- 
tween Jones  and  appellants  which  shows  It 
was  to  continue  until  June  16,  1010.  Kolp 
admits  by  his  testimony  that  Jones  remained 
in  the  St  Louis  office  for  a  month  and  16 
days  after  that  date  In  charge  of  the  office, 
but  says  he  had  no  anthority  to  do  any  busi- 
ness. On  the  3d  day  of  August  following,  ap- 
pellants wrote  from  their  Ft  Worth  office  to 
the  appellee  Brazer  that  they  had  dosed 
their  St  Louis  office,  and  that  the  business 
theretofore  transacted  from  that  office  would 
be  divided  between  the  Oklahoma  City  and 
Wichita  offices,  and  the  affairs  of  the  St 
Louis  office  would  be  wound  up  from  Ft 
Worth,  and  "If  there  are  any  communications 
regarding  which  you  desire  to  make  would  be 
glad  to  hear  from  yon."  They  farther  say 
they  vriU  quote  fOr  shipment  from  Wldilta 
and  hope  a  nice  buslnesB  nuy  result  The 
testimony  of  Brasra  and  Sullivan  show 
that  on  June  SH,  1910,  aivdlee  rendered  aiH 
peUants  a  statement' of  the  sale  of  162  can 
of  bran*  giving  the  names  of  the  parties  to 
whom  sold,  date  sold,  and  price,  and  on 
Jnly  aOt  191(^  a  like  report  of  the  sale  of 
60  ears.  Appellants  were  notified  to  pro- 
duce the  orlglnala.  From  the  record  it  ap* 
pears  they  were  not  so  produced,  and  carbon 
coplei^  which  appellee  produced,  were  intro- 
duced In  evidence.  After  these  reports,  ap- 
pellant notified  app^lee  on  August  9,  1910, 
that  th^  had  closed  thdr  i^ce  at  St  Louis 
and  would  quote  shUnnents  thereafter  from 
Wichita  and  solicited  further  buslneo.  We 
think  this  testimony  shows,  not  tmly  that 
Jones  was  the  agent  of  appellant  urtien  he  en- 
tered into  the  contract  wltti  Bnxet,  but  also 
whfflk  Brazer  made  and  reported  the  sales. 
If  the  testimony  of  Brazer,  Jones,  and  Sulli- 
van Is  true,  these  sales  were  made  and  re- 
ported to  appellants.  In  their  letters  tbey 
recognise  the  fact  that  Brazer  bad  been 
making  sales  for  them  from  their  St  Louis 
office.  These  acts  of  Jones  and  Brazer  th^ 
do  not  disaffirm,  but  instead  notified  Bracer 
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th«r  ecpected  to  eontliiue  bnslnesB  vltb  him 
from  tbeir  Wldilta  oflBce  and  expressed  tbe 
bope  for  a  nice  business.  At  any  rate,  tbe 
Jury  b^Ted  Brazer,  Jones,  and  Sullivan  and 
accepted  their  testimony  and  disregarded 
tbat  of  XL  B.  K(Apw 

Counsel  contends  that  the  original  letters 
and  telegrams  were  attached  to  the  depoal- 
Oons  of  Btaaes  aa  Elxhlblt  5.  This  la  a 
statement  by  attorney,  but  the  record  in 
this  case  does  not  disclose  that  fact  Tbe 
record  shows  In  this  case  tbat  copies  of 
conflrmationB  of  tbe  sales  are  set  out  In  Ex- 
hibit 3  to  tbe  deposition,  and  Exhibit  3  covers 
16  pages  of  tbe  statement  of  facts  and  tbe 
confirmation  of  tbe  sales  purport  to  be  ad- 
dressed to  the  respective  purchasers  to  whom 
Brazer  says  he  sold,  confirming  tbe  sale.  If 
Jones  is  to  l>e  believed,  he  sent  these  con- 
firmations to  tbe  purchasers — a  copy  to  Braz- 
er and  a  copy  to  api>ellant8  at  Oklahoma 
City,  and  a  copy  to  them  at  Ft  Worth. 
Brazer  testified  these  are  the  copies  he  re- 
ceived. Kolp  says  be  never  got  any  such 
reports  of  conflrn]atlon&  Tbe  Jury  accepted 
the  testimony  of  Jones,  Brazer,  and  Sulli- 
van. We  think  therefore  tbe  evidence  sufil- 
clent  to  show  Jones  was  the  agent  of  appel- 
lants, and  that  be,  in  acting  for  appellants, 
confirmed  the  sales ;  also,  notifying  appellee 
tbat  the  sale  was  confirmed.  This  was  the 
act  of  appellants,  and  as  such  was  admissi- 
ble as  the  acts  and  declarations  made  by 
tbem  and  substantially  admitting  tbe  sale. 

We  have  been  severely  taken  to  task  for 
stating  that  E.  R.  Kolp  excused  himself  from 
searching  through  bla  letters  and  correspond- 
ence In  question  on  tbe  ground  that  the 
mass  and  bulk  was  so  great  that  It  would 
take  considerable  time  to  find  them.  In 
speaking  of  tine  correspondence  between  the 
appetlants  and  Jones,  E.  R.  Kolp  say  a:  "I 
do  not  know  where  some  of  that  correspond- 
ence la.  I  did  not  have  any  occasion  to  look 
for  it  *  *  *  I  read  the  depositions  in 
which  he  said  he  sent  us  copies  of  the  cor- 
respondence. I  have  not  looked  for  copies 
of  that  correspondence.  The  reason  I  did 
not  was  that  It  was  not  necessary.  I  did 
not  think  it  was  needed.  There  Is  a  mass 
of  stuff  tbat  comes  there.  •  •  •  Ton 
could  not  have  a  building  large  enough  to 
keep  all  these  copies  tnun  four  or  Ave  offices. 
WhMerer  he  made  a  sale  of  bran,  he  was 
supposed  to  send  us  an  account  of  it"  The 
trial  court  qualified  the  bill  of  exceptions 
takoi  to  the  admission  of  tUs  evidence,  tiiat 
appellants  were  glvra  notice  to  produce  all 
letters,  papers,  and  correspondence  in  rda- 
tlon  to  the  transaction.  Jones  testifles  the 
notices  of  sales  were  sent  appellants  and  were 
sent  through  June  and  July.  Brazer  tes- 
tifies that  these  were  notices  of  confirmation 
of  the  sales  received  by  him  from  appel- 
lants. The  record  does  not  show  any  other 
sales  made  by  Brazer.  The  correspondence, 


as  well  as  Kolp^s  testimony,  in  esnral  plae- 
es,  shows  tbat  be  knew  Brazw  was  mafcing 
the  sales.  The  Jury  acc^ted  llie  testimony 
offered  by  app^Iee  and  tweeted  Kidp*a  tes- 
timony. We  do  not  think  we  have  treated 
appellants  unfair^  In  tbe  record,  but  have 
gone  over  it  carefully  several  times.  We 
think  we  have  correcUy  quoted  the  reonrd 
or  its  efFect  and  those  facts  which  support 
the  findings  of  the  Jury,  and,  hut  for  llie 
seeming  disposition  on  the  part  of  counsel 
to  attribute  to  us  oversight  in  etaminlns  ttte 
record,  we  would  not  have  filed  tbSa  addi- 
tional finding. 
The  motioa  of  the  app^lants  Is  ovwraled. 


WBBTBIBN  UNION  TBLBOBAFH  Oa  T. 
WALOK  et  ox. 

(Court  of  (3vU  Appeals  of  Texas.  Amaifllft. 
Nov.  28.  1913.    Reheaiing  De- 
nied Dee.  20^  1813J 

1.  Bbuulsb  a  5^  — FuTTD— QCTsnoir  iw 
Jdbt. 

In  an  action  asainst  a  telegraph  company 
tor  injuries  to  a  wife  falling  over  a  guy  wire 
and  8tob  in  a  pnbllc  street,  defraded  on  the 
sroand  tbat  the  wife  and  ber  husband  had  re- 
leased all  claims,  evidence  Add  to  joatify  the 
BubmisBion  to  the  Jury  of  the  issoe  whether  tiie 
release  in  form  inclttding  the  company,  was  pro- 
cored  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Releaee, 
Cent  Dig.  H  109-114 ;  Dec  Dig.  {  58.»3 

2.  RXLBABS  (I  17*)— FaAUn— EFracT. 

A  tel^raph  company,  when  saed  for  Inju- 
ries to  a  pedestrian  falling  over  a  guy  wire  In 
a  public  street,  relied  on  a  release  leating  that 
the  pedestrian  and  her  husband  released  from 
liability  a  railroad  company  and  all  persons  or 
companies.  Tbe  prelimmary  negotiaaons  for  a 
settlement  were  had  between  a  claim  agent  of 
tbe  railroad  company  and  the  husband  ana  wif^ 
who  believed  tiiat  the  claim  agent  represented 
only  the  railroad  company.  The  daim  agent 
with  knowledge  of  that  fact,  failed  to  disdoee 
the  stipulation  relearing  other  companiea  as 
well,  and  tiie  husband  and  wife  in  reliance  on 
his  representations  signed  the  instrument  with- 
out reading  It  Held,  tbat  the  daim  agent  was 
niilty  of  fraud  excusing  tlie  husband  and  wife 
from  their  failure  to  read  the  inatrnment  and 
the  telegraph  company  conld  not  rely  theraoa 
to  defeat  an  action  by  tbem  for  the  injuries 

[Ed.  Note.— For  other  cases,  see  Rdeasp, 
Cent.  Dig.  {  32;  Dec.  Dig.  {  17.*] 

Appeal  from  District  Courts  Fotter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  George  F.  Walck  and  wUe 
against  the  Western  Union  Tel^raiA  Com- 
pany. From  a  judgment  for  idalnttffs,  de- 
fendant appeals.  Affirmed. 

Veale  &  Davidson,  of  Amarlllo,  for  appel- 
lant El  T.  Miller  and  Barrett  ft  Jimes,  oU 
of  Amarlllo,  for  appellees. 

HSNDBICKB,  J.  The  appdleefl^  Gea  F. 
Walck  and  wifie,  Baien  Walck,  sued  the 
Western  Union  Telegraph  Company  for  In- 
juries alleged  to  have  been  sustained  by  tbe 
wlTe  at  Des  Moines,  N.  M.,  on  account  of 
fttUlng  over  a  guy  wire  attached  to  one  of 
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appdlant^s  telegraph  poles  and  a  "stob"  In 
a  public  road  or  street,  wblle  traTeUng  from 
her  home  at  night  to  said  town.  The  result 
of  the  fall,  on  aoconnt  of  pr^^nancy.  pro- 
duced a  mlacarrlase  and  premature  birth  of  a 
child,  and  consequent  Buffering  and  weak- 
ness. The  matter  of  the  Injury,  the  negli- 
gence of  the  telegraph  company  and  Its 
orl^nal  UaUlity,  aside  from  the  matter  of  a 
rdeas^  are  not  seriously  at  issue  upon  this 
appeal.  Hie  qnestUm  principally  involved 
arises  upon  the  following  r^ease,  executed 
by  the  appellees,  as  a  determination  of  their 
rights,  and  we  omit  certain  notations  and 
statements  npon  the  release  which  we  do  not 
think  are  germane  to  the  discussion. 

"In  considraatlon  of  the  sum  of  two  hun- 
dred fifty  and  noAOO  dollars  ($260.00)  to  me 
In  band  paid  by  the  Colorado  &  Southern 
Railway  Company,  receipt  whereof  is  hereby 
acknowledged,  I,  do  her^y  fully  and  forever 
compromise  and  settle  with  and  release  and 
discharge  said  railway  company  and  all  rail- 
way companies  whose  lines  are  operated  by 
or  in  connection  with  the  said  the  Colorado 
&  Southern  Railway  Company,  or  whUdi  are 
a  part  of  the  system  of  the  said  company,  and 
any  and  all  persons  or  companies  of  every 
description,  who,  or  which,  may  have  con- 
tributed in  any  manner  by  any  act  or  omis- 
sion, from  any  and  all  dalms,  demands  or 
causes  of  action  which  now  exist,  or  may 
hereafter  arise,  by  reason  of  sfiy  and  all 
personal  Injuries,  of  whatever  character  or 
description,  sustained  by  me  on  or  about  the 
9th  day  of  December,  1911«  at  or  near  Des 
Moines,  state  of  New  Mexico,  while  walking 
along  street  or  road  I  stru<&  a  guy  wire  to 
a  ttitegr^h  pole  and  fell  to  ground.  At  the 
time  of  said  accident  I  was  pr^pant  and 
the  blow  resulted  in  premature  birth  of  child 
wUdi  lived  about  two  hours.  Also  for  all 
expenses  Incurred  by  reason  of  the  satd  ac- 
cident and  also  for  loss  of  services  and 
companionship  of  my  said  wife,  Nora  Ellen 
Walck. 

"Bin  for  VoucJier. 

"Meaning  and  intending  hereby  to  dis- 
charge and  hereby  discharging  said  com- 
panies and  persons  and  each  of  them  from 
any  and  all  demands  and  claims  as  fully  as 
if  said  injuries,  whether  present  or  future, 
were  all  described  herein  in  detalL 

"I  have  read  and  folly  understand  the 
foregoing  instrument  and  agree  to  same  and 
hereto  affix  my  hand  at  Des  Moines,  N.  M., 
this  third  day  of  February,  A.  D.,  1912.  as 
my  tree  and  voluntary  act  and  deed.  Nora 
Ellen  Walt^  [Seat]  George  r.  Walck. 
[Seal.] 

"Correct  Oalcnlatlons  correct  [Signed] 
W.  F.  DobeckL  [Signed]  B.  H.  Doollttle, 
Claim  Agent    [S^ed]  J.  H.'  Bradbury. 

"^Vroved:  [Signed]  J.  D.  Welsh,  General 
Supolntendent 

"Approved:  [Signed]  8.  G.  Aiscott,  for 
▼tMFreridant 


"The  above  account  has  been  examined, 
found  correct  and  is  hereby  approved  for 
payment  [Signed]  J.  H.  Bradbury,  General 
Auditor. 

"Witnesses  to  signatures:  J.  M.  Kimmel, 
address,  Des  M<tfne8,  N.  U.;  a  J.  mehous, 
address,  ^. 

**Bec6ivea  February  Srd,  1912,  firom  the 
Colorado  &  Southern  Railway  Company,  in 
foil  payment  of  above  account  Two  hun- 
dred and  fifty  and  no/100  dollars.  ^260.00. 
Note:  The  rec^pt  to  ttila  voucher  must  be 
dated. 

"Voucher  to  mad^  or  ^en  signed  1^ 

another." 

It  is  noted  that  in  literal  language  the 
Western  Union  Telegraph  Company  Is  not 
a  party  to  the  instrument  but  claims  to  be 
embraced  in  the  following  language:  "Any 
and  all  persons  or  companies  of  every  de- 
scription, who.  or  which,  may  have  contrib- 
uted in  any  manner  by  any  act  or  omis- 
sion"— ^which.  connected  with  the  releasing 
and  diechafgtng  dauae  of  the  instrument 
provide  for  its  exoiwratlon  from  damages. 
Thto  rdease  was  attadrad  by  the  app^ees  on 
the  ground  of  fraud,  alleging  that  the  same 
waa  VQlA:  **Becatise  at  the  time  of  and  be- 
fore same  was  signed,  the  Colorado  ft  South- 
ern agents  and  servants  who  procured  sudi 
instrument  as  vras  AgaeA  procured  same 
by  representing  that  the  said  railway  had 
nothing  to  do  with  the  said  wire  or  tel^raph 
line ;  that  iSiey  were  not  liable  In  any  way 
to  him;  that  the  railway  had  scAd  its  In- 
terest in  the  said  tel^craph  line,  and  that 
they  would  ^ve  him  $250  as  a  donation  or 
gift,  and  that  same  would  not  Interfere  In 
any  way  with  bis  real  daim  against  the 
Western  nni<m  Ttiegraph  Company  (against) 
whom  said  servants  said  he  could  recow; 
*  *  *  that  the  said  papw  was  signed  late 
at  night  while  said  wife  was  in  bed  sick,  and 
in  no  condition  to,  and  when  she  did  not  and 
could  not  '^d  or  underatand  said  release, 
and  plalntlfl  himself  had  no  passes,  and 
was  unable  to  read  at  night  and  did  not  read 
and  could  not  read  said  instrument  but  re- 
lied on  said  servant's  and  agent's  representa- 
tions; «  •  •  and  that  said  instrument 
was  signed  with  the  specific  understanding 
and  assurance  that  It  would  not  Interfere 
with  said  plainttlTs  cause  of  action."  Ap- 
pellees further  alleged  that  "the  parties  who 
procured  said  Instrument  undertook  to  tell 
plaintiff  the  substance  and  form  of  same, 
and  assured  him  that  It  was  as  above  set 
out"  (u^d  with  the  further  allegation  that 
plaintiff  and  his  wife  believed  the  represraita- 
tions  made  and  relied  upon  same  when  the 
instrument  was  executed. 

The  fifth  assignment  of  error,  which  we 
think  is  the  first  one  material  in  this  record 
which  we  should  notice,  is  that  the  court 
erred  on  account  of  the  submission  of  the 
eighth  paragraph  ot  his  mala  chai^  to  the 


Digitized  by 


Google 


904 


161  SOUTHWESTERN  EBPOHTEE 


(Tex. 


jury,  complained  of  hj  three  proposltlonB  as 
follows: 

(1)  That  the  charge  "directs  the  jury  that 
they  may  find  for  the  plalntiffa  on  a  state 
of  facts  not  proven  on  the  trial  of  the  case." 

"(2)  The  failure  of  the  claim  agent  Nlehoiu 
to  acquaint  appellees  with  the  fact  that  the 
effect  of  the  release  was  to  discharge  the  ap- 
pelant, and  the  fact  that  appellees  signed 
the  release  In  question  "without  knowledge 
of  its  true  contents,  effect,  and  Import  would 
Dot  be  sufficient  to  avoid  the  release. 

"(3)  In  the  absence  of  proof  that  plaintiff 
was  prevented  from  reading  the  release,  or 
that  it  was  misread  to  him,  It  was  error  for 
the  court.  In  the  eighth  paragraph  to  allow 
the  Jury  to  find  against  the  release;  it  being 
on  its  face  a  full  and  complete  satisfaction 
of  plalntUTs  damages  and  a  release  of  all 
persons  and  corporations." 

The  following  is  the  paragraph  of  the 
chai^  complained  of:  "On  the  other  hand, 
If  yon  believe  from  the  evidence  that  C.  J. 
Nlebons,  the  claim  agent  of  the  Colorado  & 
Southern  Railway  Company,  repres^ted  to 
plaintiffs  that  the  said  railway  company  was 
not  liable  to  tbem,  bnt  that  any  claim  they 
ml^t  have  was  against  the  defendant.  West- 
ern Union  Telegraph  Co^  and  that  the  said 
receipt  and  release  contract,  signed  by  them, 
would  not  Interfere  In  any  way  with  their 
cause  of  action,  if  any,  against  defendant  tele- 
graph company:  and  you  beUeve  further  that 
the  $250  mentioned  in  said  contract  of  re- 
lease was  a  mere  gratuity  or  gift  from  said 
railway  company  and  said  Nlehous,  and  not 
a  settlement  of  the  case;  and  you  further  be- 
lieve from  the  evidence  that  the  plaintiffs  be- 
lieved said  representations  to  be  true,  and 
that  they  in  good  faith  received  and  acoep^ 
ed  said  sum  as  a  gift  or  gratuity  onA  not  as 
a  settlement  and  satisfaction  of  any  dam- 
ages or  losses  which  they  may  have  sustain- 
ed by  reason  of  the  accident  In  question;  and 
you  further  believe  that  said  Nlehous  paid 
over  to  plaintiffs  the  money,  and  procured 
from  them  the  said  release,  and  that  in  so 
doing  he  represrated  to  them  that  said  re- 
lease was  merely  a  receipt  for  the  money; 
and  you  further  believe  that  they  accepted 
said  money  and  signed  said  receipt  and  re- 
lease without  knowledge,  on  their  part,  of 
the  true  contents,  effect,  and  Import  of  the 
same,  and  that  said  Nlehous  purposely  with- 
held and  concealed  from  plalntUIs  that  said 
Instrument  purported  and  had  the  effect  of 
releasing  any  claim  for  damages  they  may 
have  had  against  the  Western  Union  Tele- 
graph Company — then,  If  you  so  find  and 
believe  from  the  evidence,  the  said  release 
will  not  operate  as  an  acquittance  to  said 
telegraph  company,  and  would  not  deprive 
plaintiffs  of  the  right  to  recover  In  this  case, 
If  you  believe  they  are  entitled  to  recover 
under  the  evidence  and  the  law  given  you 
elsewhere  In  this  charge." 

The  evidence  discloses  that  prior  to  the 
execution  of  the  release,  preliminary  nego- 


tiations with  reference  to  settlanait  had 
been  made  between  the  parties,  the  claim 
agent  Nlehous  having  been  In  Des  Holnea 
three  or  four  days  prior  to  the  execution 
of  the  release,  for  the  purpose  of  Investigat- 
ing the  matter,  that  upon  his  last  visit,  im- 
mediately prior  to  the  execution  of  the  re- 
lease, app^ees,  Walck  and  wife,  bad  of- 
fered  to  accept  5400  in  settlement  of  their 
claim  against  the  Colorado  &  Southern  Rail- 
way Company,  and  that  at  this  time  said 
claim  agent  representing  the  said  railway 
company,  offered  the  sum  of  $250,  which 
was  rejected.  We  conclude  that  at  no  time 
during  the  negotiations  did  app^ees  Walck 
know  that  Uie  claim  agent  Nlehous  was  In 
any  maniin  represmClng  the  Weston  Union 
Tetegraith  Company,  but  believed  that  he 
was  r^res^tlng  solely  and  exduslvdy  the 
Colorado  ft  Sontbem  Railway  Company.  We 
find  that  Qie  app^ees  Inquired  of  this  claim 
i«ent,  at  tbe  time  of  Oi»  last  visit  that  the 
latter  made  to  Des  Ifolnea  tor  the  parpoae 
of  settling  the  claim  prior  to  the  execution  of 
the  Instmmait)  if  tlte  Western  Union  Teie- 
graph  Company  was  concerned  In  tho  matt»> 
of  settlement,  and  fliat  said  Nlehous  an- 
ewraed  that  he  did  not  know.  We  find  that 
the  appdlees  did  not  have  any  knowledce 
of  the  true  contents,  effect,  and  Import  of 
said  Instximmt  at  the  time  of  Its  ezecntbm. 
Niehons  says :  "Th^  asked  me  whether  the 
Western  Union  was  concerned.  I  told  tliem 
I  aXA  not  know,  and  I  did  not  at  Quit  ttme," 
bnt  "before  I  went  to  Des  Iblaes  [the  last 
time  when  he  made  the  settlement]  I  learn- 
ed that  the  Western  Union  was  ooncemed." 
Again  he  said :  "I  never  said  anything  about 
the  Western  Union  being  concerned  in  the 
release.  They  w^  once  talking  about  the 
Western  Union,  and  I  told  them  I  did  not 
know  about  it"  He  forther  says,  meaning 
at  the  time  of  the  settlement:  "It  was  not 
necessary  for  me  to  mention  the  Western 
Union.  I  did  not  purposely  leave  out  the 
Western  Union.  It  jutt  happened  that  noth- 
ing was  said  about  It"  He  claims  that  Oie 
night  the  release  was  made  he  said  nothing 
to  the  appellees,  except  that  he  Informed 
them  that  the  release  was  a  full  release  for 
the  accident  and  the  injury.  He  also  says 
that  appellees  understood  the  release,  and 
we  presume  and  find  ttiat  this  is  the  manner 
this  witness  claims  they  understood  it:  "I 
did  not  say  'against  all  companies*  [mean- 
ing, of  course,  that  he  did  not  Inform  them 
that  it  was  a  release  against  all  companies]. 
I  said,  'Do  you  understand  that  yon  are 
through  with  this  matter,  and  that  this  re- 
leases for  this  accident  entirely? "  Of 
course  the  question  is  naturally  suggested. 
With  whom  and  with  what  companies  the 
appellees  had  finished  their  negotiations? 
As  stated,  theee  people  had  been  dep»ng- 
with  him  as  the  agent  of  the  Colorado  ft 
Southern,  and  not  as  a  rq^resentatlve  of 
the  Western  Union.  They  had  asked  him  if 
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tlte  Western  tTnlon  was  concerned  in  wt- 
tlenmnt,  and  he  had  Informed  them  that  th^ 
were  not  Unless  they  had  some  other 
knowledge  from  another  aonrce^  not  appar- 
ent In  tills  record,  we  do  not  understand 
how  it  oonld  be  iu«ed  that  tUs  witness  Im- 
parted any  Informatton,  evedally  with  ref- 
erence to  One  Weston  Union  TelegraiA  Com- 
pany, and  we  flsd  that  the  oomnmnlcatlonB 
which  he  dalms  he  actually  made  are  In  the 
natore  of  nvineeslon  and  deorit  He  knew 
that  they  were  dealing  with  him  as  the 
agent  of  the  railway;  eren  according  to  his 
own  testlmosiy  he  had  aeaalred  information 
before  the  night  of  the  settlement  that  the 
Western  Union  was  directly  Interested,  and 
upon  paying  ttiem  cash  In  the  som  of  9250 
npon  that  partlcalar  occasion,  he  Immedlate- 
ly  drew  npon  the  Western  Union  tor  the  fall 
amount,  erldently  for  relmborsement  We 
think  this  witness  was  mistaken  when  he 
says  that  It  was  not  necessary  for  him  to 
mention  the  Western  Union  when  this  re- 
lease was  execnted,  and  that  "It  Jnst  hap- 
pened" that  nothing  was  said  abont  the  mat- 
ter, and  that  a  consistent  course  to  ex<dnde 
Information  with  reference  to  the  real  bene- 
ficiary of  this  release  and  of  this  settlement, 
for  the  purpose  of  obtalnli^  a  settlunent  of 
this  character  from  these  people,  was  in 
reality  practiced  by  this  claim  agent  We 
find  that  fie  Informed  the  appellees  he  w&s 
a  lawyer,  end  that  he  informed  them  that 
he  knew  that  the  Colorado  &  Soutiiem  was 
not  liable  for  any  damages  with  reference  to 
the  guy  wire  over  which  the  woman  stumbled, 
and  further  Informed  them  that  thedr  ground 
of  action  was  against  the  Western  Union, 
and  that  he  nnderstood  the  situation  because 
he  was  an  attorney.  On  the  night  of  the 
execution  of  the  release,  a  smoky  lanton 
was  the  light  afforded  for  that  purpose.  In 
accordance  with  the  rerdict  of  the  Jury  and 
the  testimony  of  the  appellees,  by  which  we 
are  bound,  we  find  that  the  appellees  did  not 
read  this  release  upon  this  occasion,  and  that 
neither  Walck  nor  his  wife  knew  that  the' 
language  purporting  to  release  their  daim 
for  damages  "against  all  companies*  was 
contained  In  said  instrument  We  also  con- 
clude :  Ibat  nptm  this  partlcalar  night  this 
claim  agent  improperly  suppressed  the  fact 
to  these  people  ttiat  the  Western  Union  Tele- 
graph Company  was  interested  In  said  set- 
tlemoit;  and  farther  find  that  they  would  not 
have  signed  the  same  if  tiiey  believed  Qiat 
it  purported  to  settle  their  claim  against 
that  company.  The  SOth  of  Jannaiy,  at  the 
time  the  appellees  demanded  $400  and  (260 
was  ofEered,  was  the  date  of  Vxe  prlndpal 
negotiations  between  the  agent  and  the  ap- 
pellee^ and  on  February  1, 1912,  Immediately 
ftdlowing,  Mrs.  Walck  dictated  the  follow- 
ing letter,  written  by  her  husband,  howerer 
dgned  In  her  name,  did  which  was  an  at> 
tempted  ofto  of  acceptance  of  the  I2S0,  the 
propoidtloB  pzerlonsly  lelected  by  them: 


"Des  Hotnes.  N.  H.  Feb.  1,  1912.  Mr.  C.  J. 
Niehous,  827  Cooper  Building,  Denver,  Colo. 
— Kind  Sir:  As  I  am  not  getting  my  health 
here  as  fast  as  I  on^t  to  and  I  will  have 
to  be  taken  away  from  here  at  once  to  a 
lower  altitude,  and  have  to  be  treated  there 
by  a  good  doctor  for  my  hips  as  I  am  getting 
weaker  and  the  circulation  is  not  r^ht  in  my 
lower  Umbs;  I  have  come  to  think  that  I 
win  better  take  the  $2S0.00.  Now  this  Is 
small  for  my  suffering  and  the  loss  of  my 
bat^,  and  It  will  take  nearly  all  of  it  to  pay 
our  debts  here  for  we  must  pay  our  doctor. 
I  have  been  since  the  nl^t  of  the  9th  of  De- 
cember, 1911,  until  now  not  able  to  do  any- 
thing, and  have  been  in  pain  most  of  the 
time.  Please  let  us  know  Just  when  yon  will 
be  here.  I  think  the  C.  ft  S.  It  R.  Go.  ought 
to  furnish  us  tickets  to  Shattuck,  Okla.  I 
am.  Very  Bespectfully,  Mrs.  Nora  Ellen 
Walck,  Des  Moines,  M.  M."  That  the  agent 
Niehons  received  said  letter  on  the  morn- 
ing of  the  Sd  of  February,  arriving  at  Des 
Moines,  N.  M.,  at  11  o'clock  at  night  said  set- 
tlement having  been  effectuated  between  11 
and  12 — aboat  80  minutes  being  consomed  for 
that  purpose— and  that  upon  the  partlcalar 
occasion  Mrs.  Walck,  who  In  this  record  was 
at  least  acting  as  the  agent  of  her  husband, 
with  reference  to  some  of  the  negotiations 
and  the  writing  of  said  letter,  was  in  bed 
and  In  a  weakoied  condition. 

[1, 2]  The  appellant's  first  proposition 
levied  at  the  charge  of  the  conr^  abutted 
by  us,  com]>lalning  that  St  was  a  submis- 
sion to  find  for  the  plsintlff  on  a  state 
facts  not  proven  on  Uie  trial  of  ttie  caua^ 
Is  not  sustained  by  the  record;  and  the 
seomd  pnq^oaition,  that  the  failure  of  the 
claim  agent  to  acquaint  appellees  with  the 
true  contents  of  the  release  would  not  be 
sufficloit  to  ovoid  said  rdease^  Is  a  singling 
out  by  appellant  of  one  parttcnlar  phase  of 
the  evidence,  whldi,  with  other  evidence 
In  the  case,  we  tliink  is  suffldent  to  sustain 
the  verdict  of  the  Jury  as  to  the  voidability 
of  said  instrument;  and,  as  to  the  thhrd 
propoidtlon,  that  in  the  absmce  of  proof 
that  plaintiff  was  prevented  from  reading 
the  release,  or  that  it  was  misread  to  him, 
the  court  (erred  in  its  submission  of  said 
■diarge  to  the  Jury,  we  think  that  the  line 
of  authorities  apply  that  (althous^  we 
should  assume  that  the  most  of  the  acts 
and  rq;>re8entatlon8  were  made  Just  a  f^ 
da^  prior  to  the  execution  ot  the  rdease) 
the  appellees  had  the  right  to  rely  upon 
the  statemoits  of  the  daim  agent,  and  If 
they  did  not  read  the  release,  were  thrown 
(A  their  guard,  b^vlng  that  it  was  solely 
a  settlement  with  the  Colorado  &  Southern 
Railway  Company,  and  that  the  Western 
Union  was  not  concerned  hi  It  Even  if 
most  of  the  representations  were  made  on 
the  SOth  of  January,  upon  which  appellees 
relied,  the  appdlant^a  agent  knew  at  the 
time  he  recdved  iha  letter  on  the  Sd  of  Feb- 
Touy,  accepting  the  f2B0  proposition,  that 
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these  people  believed  that  they  were  accept- 
InC  a  proposltton  with  the  OoloradO  ft 
Soatttem  BaUway  Company,  and  with  no 
other  company,  and  his  conduct,  at  the  time 
the  rtfease  was  executed,  r^atlve  to  the 
BuppreeBlon  of  material  factB,  connected 
with  the  statements  made  by  him  and  the 
negotiations  whldi  had  transpired  between 
them  prior  to  that  time.  Indicate  a  case  of 
firand,  which,  we  are  Indlned  to  think,  eren 
If  tbere  were  some  opportunity  afforded  to 
the  appellee  to  read  the  rtiease  at  the  time 
It  was  executed,  was  calculated  to  throw 
the  appellee  off  his  guard,  and  it  does  not 
lie  in  the  mouth  of  appellant  to  say,  "Ton 
should  have  read  the  release,  and  if  yon  did 
not  do  so,  yon  are  bound  by  Its  oontoita." 

The  case  of  Labbe  t.  Gorbett,  68  Tex.  60S, 
6  8.  W.  800,  decided  by  the  Supreme  Ckmrt 
of  this  state,  speaking  through  Justice  Stay- 
ton,  was  one  Involylng  a  transaction  where- 
by Corbett  agreed  that  Labbe  should  have 
the  use  of  1,000  'picked"  ewes  tor  the  pe- 
riod of  three  years,  and  under  this  agree- 
ment 1,000  ewes  were  delivered.  The  trial 
court  Instructed  the  Jury  as  follows: 
jury  are  further  Instructed  that  If  the  de- 
fendant Labbe  knew  of  the  diseased  con- 
dition of  said  sheep  when  he  received  them, 
under  said  contract;  or  by  the  use  of  ordi- 
nary care  and  diligence  could  have  known 
of  their  diseased  condition,  then  they  are 
further  instructed  that  sncb  diseased  con- 
dition of  said  animals,  or  subsequent  loss 
therefrom,  is  no  defense  In  this  action  to 
the  plaintiff's  demand,  and  yon  will  find  for 
the  plaintiff."  The  appellant  assigned  this 
charge  as  error.  The  Supreme  Court,  in 
commenting  on  this  charge  complained  of 
and  given  by  the  trial  court,  used  the  fol- 
lowing language:  "This  charge  is  assigned 
as  error.  In  that  It  makes  the  appellant  lia- 
ble, although  the  Jury  may  have  believed 
that  the  appellee  made  the  misrepresenta- 
tions alleged  to  have  been  made  by  him,  if 
by  the  exercise  of  ordinary  care  and  dili- 
gence the  appellant  might  have  ascertain- 
ed that  the  representations  were  not  tme. 
*****  In  this  case  the  real  diseased 
condition  of  the  sheep  was  known  by  ap- 
pellee when  the  same  were  delivered,  and 
the  appellant,  with  his  agents.  In  [>er8on  re- 
ceived the  sheep,  and  It  seems  that  some 
of  the  agents  who  were  with  him  at  that 
time  knew  of  the  diseased  condition,  bnt 
that  appellant  did  not  The  Supreme  Court 
said,  "The  misrepresentation  alleged  to  have 
been  made  was  one  material  In  charac- 
ter, and,  if  made,  calculated  to  prevent  an 
examination  by  the  appellant  for  himself  to 
ascertain  the  true  condition  of  the  sheep, 
and  It  related  to  a  matter  of  which  the  ap- 
pellee, from  his  own  statement,  had  actual 
knowledge,"  and  quoting  from  the  English 
case  of  Railway  Company  v.  Kisch,  L.  R.  2, 
H,  L.  120,  Justice  Stayton  continues:  "When 
once  It  is  established  that  there  has  been 
any  fraudulent  misrepresentation  by  which 


a  perscm  has  been  Induced  to  entsr  into  a 
contract,  it  is  no  answer  to  hl>  dalm  to 
be  relieved  from  it  to  tdl  him  that  be  mig^t 
have  known  the  truth  by  proper  inquiry. 
He  baa  a  right  to  retort  upon  his  obJectOT. 
'Ton,  at  least,  who  have  stated  ttat  ndiidi  la 
untrue  *  *  *  for  the  pnqMHn  of  drlTlns 
me  into  a  contract,  cannot  accuse  me  of 
want  of  caution,  because  I  relied  impUdtty 
upon  your  fslmesB  and  honesty."*  The  ap- 
pellees, Walck  and  wU^  aald  that  Vtej  re- 
lied on  the  statements  made  Mr.  metaooa, 
and  the  husband  said  that  Nlehow  "acted 
very  friendly  with  him.**  Jnstloe  Stayton 
concluded  that  sadi  a  diarge,  undor  the 
evldoice  in  that  case,  td  the  eSMt  Oat  If  a 
man  receiving  the  sheep  could  have  known 
of  their  diseased  condition  by  the  use  of 
ordinary  care,  In  view  of  the  fraud  and  mia- 
repre8entati<m,  was  error,  and  upon  ttiat 
and  anoflier  gronnd  reversed  tiie  canaa  In 
this  case  the  jury  having  found  the  frandn- 
leat  reinresentatlons,  and  the  fact  that  the 
appellees  rdled  upon  the  same,  we  are  In- 
clined to  think  and  so  hold  that  arodlant  la 
not  In  a  portion  to  complain  of  the  verdict 
of  this  Jury,  and  believe  that  a  dear  cause 
of  fraud  was  made  out  apdnst  appelant. 

In  this  connection,  the  ninth  assignment 
of  error  Is  a  complaint  because  the  court 
refused  to  give  In  chai^  to  the  Jury  a  re- 
quested Instruction,  to  the  effect  Chat  if  the 
Jury  find  that  the  witness  Nlehous  presented 
to  plaintiff  and  his  wife  the  r^ease  In  evi- 
dence, and  they  had  the  opportunity  to  read 
the  provisions  of  said  release  and  knew  or 
could  have  known  by  the  exercise  of  ordi- 
nary care  the  contoits  of  said  Instrument, 
and  knew  or  could  have  known  by  the 
dse  of  such  care  that  they  were  releasing 
all  other  companies  and  persons  who  ml^t 
have  been  connected  with  the  pladng  of  the 
guy  wire  In  question,  and  further  l>elleved 
that  no  deception  was  practiced  by  Nlehons 
against  plaintiffs  to  find  for  the  defendant 
company.  If  no  dec^tlon  was  practiced  by 
Niehous  against  the  man  and  his  wife,  of 
course  they  could  not  recover  in  any  event, 
and  the  question  of  fraud,  we  take  It,  was 
amply  submitted  to  the  jury,  at  least  as 
against  the  objections  we  find  in  this  brief 
leveled  at  the  charge  of  the  court  If  there 
were  fraud  In  the  transaction,  which  the  Jury 
found,  we  believe  that  a  snffldent  analogy 
exists  between  this  case  and  the  Labbe-Cor- 
bett  Case  for  its  application  to  this  record, 
and  In  holding  that  the  other  elements  of  the 
special  charge  submitted  by  appellant  with 
reference  to  the  opportunity  to  read  the  re- 
lease and  the  matter  of  appellees'  negligence 
In  not  reading  the  same,  were  Inappropriate 
to  this  case.  That  part  of  the  special  charge 
Is,  In  substance,  the  same  as  the  court  gave, 
discussed  In  the  Labbe-Corbett  Case,  and 
which  Justice  Stayton  condemned  as  Im- 
proper. Again,  the  Supreme  Court  has  said: 
"The  defendant  In  error  claims  that  Mrs. 
Conn  was  guilty  of  negligence  Is  signing  the 
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deed  of  tnwt  without  reading  It,  and  lliere- 
ton  Um  coDit  ought  not  to  r^rm  tbe  In- 
atmment  according  to  her  tesdraon^.  If  the 
bilore  to  read  tbe  Instroment  was  nnex- 
idalned,  and  there  was  no  reasonable  excuse 
Cor  It,  this  proposition  would  be  correct, 
Imt,  when  the  party  Is  mided  by  tbe  frandxi- 
lent  r^nreeentatlon  of  the  other  party,  and 
caused,  by  confidence  In  such  person:  and  his 
representations^  to  sign  the  Instnunoit  wltb- 
out  reading  it,  this  does  not  constitute  such 
negllgenee  as  will  deprtve  the  maker  of  the 
instnunait  of  equitable  relief  from  the  con- 
Beqaences  of  ttie  fraudulent  representatton. 
Chatham  t.  Jones,  60  Tex.  744  [7  S.  W.  600]." 
Gonn  T.  Hagan,  9S  Tex.  83S-339,  55  S.  W.  S23. 

Appellant  asserts  that  certain  representa- 
tions woe  made  beforehand,  and  if  those 
were  not  repeated  or  made  at  the  time  of  the 
execution  of  the  instrument,  and  if  they  had 
the  opportunity  to  read  the  same,  there  coald 
be  no  recoTory.  In  view  of  the  previous 
negoUatlons,  when  the  letter  was  dictated 
by  Mrs.  "WialCk  and  written  by  her  hud>and, 
and  received  by  Niehous  and  accepted  by 
him,  which  appellant  insists  was  done  In 
discussing  another  phase  of  tbe  cas^  the  set- 
tlement end  .  release  are  bound  to  have 
been  based,  and  their  minds  met,  upon  what 
had  transpired,  and  the  Western  Union  was 
excluded  between  these  parties  from  all  nego- 
tlatloDs,  and  with  reference  to  wlilch  tlie 
claim  agent  bad  full  knowledge^  Confining 
this  opinion  to  questions  distinctly  raised, 
and  not  considering  questions  outside  of  the 
BC0[>e  of  the  assignments  and  propositions 
made  by  appellant,  and  having  attempted  to 
carefully  consider  this  record  and  all  the 
assignments  of  the  appellant,  and  believing 
that  tbe  cause  should  be  affirmed,  we  over- 
rule all  other  assignments  not  discussed  by 
ns ;  the  previous  discussion,  we  believe,  suf- 
ficiently concluding  the  material  assignments 
Af  appellant. 

Affirmed. 


MIXON  V.  WALLIS  et  al. 

(Court  of  Ovil  Appeals  of  Texas.    San  Anto- 
niow  Nov.  26,^18.  Beheaiing  De- 
nied Dec:  aO.  1913.) 

1.  JUDOHKHT    d     Ifle*)— NOTWirRBTANDIIta 

Txbdioiv-Gboukds. 

judgment  non  obstante  veredicto  is  per- 
missible only  when  there  is  undisputed  evidence, 
outride  of  the  facts  found  by  the  jury,  <m  which 
a  vodiet  abonld  have  been  directed. 

IBi.  Note.— For  other  cases,  see  Jo^nnent, 
Cent.  Dig.  H  367-876;  Dea  Dig.  1 199^*] 

2.  TsaaPAss  to  Tbt  Titu  (I  41*)— Btnuiroi 

OF  TlTLB— SomCIENCT. 

In  treapass  to  try  title,  wherein  an  Inter- 
vener and  the  defendants  B.  claimed  under  tbe 
ten-year  limitation  by  virtue  of  the  fact  that 
their  ancestor  bad  had  the  adverse  possession  of 
a  part  of  tbe  land  continuously  for  ten  years 
before  the  suit  and  bad  cultivated  during  that 
time  fire  or  six  aerea,  evidence  held  not  to  show 
that  the  ancestor  had  conveyed  to  defendant  M. 


160  acres  including  the  land  improved,  so  as  to 
preclude  the  intervener  and  tbe  certain  defend- 
ants from  asserting  title  to  160  acres  by  virtue 
of  the  ancestor's  unprovements  and  jrassestion. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Tt7  Titl^  Cent.  Dig.  H  62,  68:  Dea  Dig.  f 
41.*] 

3.  Advebsb  Possession  (8  107*)— BoTmnABiES 
— Statutost  Pbotisions. 

Rev.  Civ.  StlSU,  art.  5676,  providing  that 
adverse  possession  shall  be  construed  to  em- 
brace not  more  than  160  acres,  indoding  the 
improvements,  or  the  number  of  acres  actually 
inaosed,  should  the  same  exceed  160  acres,  Aoefi 
not  give  a  possessor  160  acres  in  separate  par- 
cels to  be  selected  by  him  or  any  one  else,  but 
contemplates  that  he  shall  receive  160  acres  in 
a  body  designated  by  the  court,  and  one  can- 
not acquire  a  parcel  in  one  comer  of  a  survey 
and  another  parcel  in  another  comer;  the  to- 
tal aggregating  160  acres. 

[Ed.  Note.— For  other  cas^  see  Adverse  Pos- 
session, Cent  Dig.  S  6247  006.  Dig.  |  107.*] 

4.  Dkbdb  ft  8*)— Advckss  PosaBssnoiT— Pdr- 

0HA8BB— RIOHT8  AoQUIBKD. 

The  location  of  land  claimed  by  adverse 
possession  within  Rev.  Civ.  Sl  1011,  art.  5H7*S, 
providing  that  adverse  possession  stiall  be  con- 
Btmed  to  embrace  not  more  than  160  acres  in- 
eluding  the  improvements,  is  fixed  to  a  certain 
extent,  and  a  purchaser  from  the  possessor  must 
take  notice  of  that  fact,  and  of  the  fact  that  he 
acquires  no  tide  unlen  be  purchases  tiie  land 
whose  location  Is  so  fixed. 

pid.  Note. — For  other  cases,  Deeds,  Cent 
Dig.  H  18-18,  408-412;  Dec  Dig.  |  a*] 

5.  AnvratSE  Possession  (|  107*)— Titlb  Ao- 

QUIBED— Con  VBTAHOBS. 

Where  a  third  person  acquiring  title  by 
adverse  possesBion  to  160  acres  in  a  survey 
claimed  by  plaintllF  did  not  acquire  any  title 
to  tbe  particular  160  acres  claimed  by  defend- 
ant under  a  supposed  conveyance  from  tbe  third 
person,  and  defendant  surrendered  to  plaintifL 
plaintiff  was  not  prejudiced  by  the  supposed 
conveyance,  and  he  could  not  appropriate  the 
land  acquired  by  the  third  person. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  624 ;  Dec  Dig.  |  107.*] 

6.  COUBTB    (I  107*)— DeOISIONB— WlTHDEAW- 

AL  or  Opinions— BrFECT. 

Where  an  appellate  court  withdraws  an 
opinion,  it  should,  in  deference  to  the  conrtfs 
wishes,  be  treated  as  It  never  rendered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  360;  Dec.  Dig.  S  107*] 

Appeal  from  District  Court,  Harris  Oomi- 
ty;  Norman  O.  Elttrell,  Judge. 

Suit  in  trespass  to  try  title  by  Lockbart  H. 
WaUls  against  Mis.  C.  Benin  and  others  in 
which  Ira  Mlxon  intervened.  From  a  Judg- 
ment for  plaintiff,  the  intervener  appeala. 
Reformed  and  affirmed. 

See,  also,  146  S.  W.  651. 

F.  F.  A;  &  T.  fSaw,  of  Houstcm,  for  ax^d' 
lant  Baker,  Botts,  Parker  ifc  Garwood  and 
Atkinson  ft  Atidnson,  all  of  Houstoi^  for  ap* 
peUee^ 

M0UR8UND,  J.  TtOB  la  a  salt  In  tres- 
pass to  try  tltl^  Instituted  by  appellee  WalUa 
against  Mta.  C  Bonln  and  her  husband,  T.  R. 
Bonin.  Uasterson  Irrigation  Company,  Geo. 
D.  Clilldress,  H.  Toakum.  H.  J.  HiUer,  W.  O. 
Rlchbourft  K.  O.  Barkley,  J.  F.  McQueen, 
Thos.  B.  Mitchell,  R.  B.  Cheshire^  admlnls* 


*For  otlMr  esMB      same  topic  sad  MCtloB  NDUBEB  ta  Dm.  Dla.  *  Am.  Dig.  Ksy-Ne.  Serlw  A  B^'rladnas 
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trator,  H.  Masterson,  Ingham  S.  Roberts,  D. 
H.  Hardy,  the  firm  of  Hardy  ft  Roberts,  W. 
Ij.  Thompson,  and  Wm,  Metzler  to  recover 
the  Andrew  Lawson  one-third  league  ot  land. 
Ira  HUou  Intervened,  complaining  of  plaln- 
tlff  and  all  defendants  except  Bonln  and 
wife,  claiming  the  land  in  controversy,  plead- 
ing the  ten-year  statute  of  limitation  In  sup- 
port of  his  title,  and  praying  Judgment 
against  all  of  said  parties  for  the  title  and 
possession  of  the  land,  and  further  praying 
that,  If  his  plea  for  the  recovery  of  the  entire 
tract  be  not  sustained,  then  that  he  be  al- 
lowed to  recover  160  acres  thereof,  to  In- 
clude his  Improvements,  and  to  be  surveyed 
off  for  him  nnder  the  direction  of  the  court 
Bonln  and  wife  pleaded  not  gnilty  the  ten- 
year  statute  of  limitation,  and  prayed  that 
if  Sirs.  Benin's  title  to  the  entire  tract  be 
not  sustained,  then  that  160  acres  includ- 
ing her  improvements  be  surveyed  under  the 
direction  of  the  court  and  set  aside  to  her. 

AH  parties  took  part  in  the  Impaneling  of 
the  jury,  but,  after  the  pleadings  were  read, 
all  defendants  except  Bonln  and  wife  with- 
drew their  defenses  and  admitted  that  Wallla 
had  title,  while  Bonln  and  wife  and  Ira  Mix- 
on  admitted  that  plaintiff  had  record  title  to 
the  land,  bnt  claimed  160  acres  of  the  land  in 
controversy  under  thdr  plea  of  limitation  of 
ten  years.  Thereupon  the  case  was  sub- 
mitted upon  the  following  special  issues: 

"Question  1.  Do  you  find,  or  do  you  not, 
that  C  Mixon  bad  *peaceable'  and  'adverse* 
pOBsesslon  of  any  part  of  the  Andrew  Law- 
son  one-ttilrd  of  a  league,  cultlvatii^,  using, 
or  enjoying  the  same  for  10  years  contlna- 
onsly  before  the  date  of  the  tiling  of  this 
suit,  which  was  on  the  14tb  day  of  January, 
1910r  To  which  the  ixaj  answered:  "We 
find  he  did." 

"Question  2.  If  you  answer  the  foregoing 
question  in  the  affirmative,  you  will  tbea 
answer  the  following  question:  How  many 
acres  do  yon  find  that  he  so  bad  in  posses- 
sion inclosed,  cultivating  usln^  and  enjoy- 
ing the  same?"  To  which  the  jury  answered: 
"We  find  he  had  five  or  six  acres." 

"Question  8.  Do  yon  find,  or  do  yon  not 
find,  that  Mixon  recognized  the  r^t  of  Lo- 
pez to  the  bam  and  tiie  lot  or  indosure 
around  It  and  hdd  the  same  from  the  time 
hopa  left  ontn  the  time  of  his  (Mlxon'a) 
death,  under  the  permission  glTm  him  by 
Lopes  or  by  Oonverse  who  was  the  agent  for 
Bidiards,  the  owner,  and  that  lOxon  recog- 
nized the  right  of  Lopez  or  Blchards  to  ttw 
bam,  which  was  a  part  of  the  land?"  To 
^^ch  the  Jnry  answered:  "We  find  be  did 
not" 

Upon  these  findings  the  court,  upon  motion 
of  Wallla^  ratted  judgmmt  that  the  Bonlna 
and  Mtnm  recover  of  Wallls  six  acres  upon 
whitih  their  Imsnoreiiients  are  situated,  to  be 
surveyed  att  and  partitioned  to  them ;  that 
Wallis  recover  of  all  defendants  and  the  In- 
tervener Mixon  all  of  the  land  exceipt  said 
six  acres;  that  plalntifC  aUj^t  bare  a  wilt 


of  possession  for  the  land  awarded  Um 
at  any  time  after  60  days  from  date  of  the 
judgment  and  that  all  defendants  and  the 
interv^er  recover  of  plaintiff  all  costs.  An 
appeal  from  this  judgment  taken  by  &Oxon 
and  the  Bonins  was  dismissed  by  the  E3  Paao 
Court  of  Civil  Appeals  because  the  judgment 
was  not  final  on  account  of  its  failure  to  dis- 
pose of  the  issue  between  the  intervener  and 
the  defendants  other  than  the  Bonins.  See 
146  S.  W.  661.  On  August  9,  1912,  on  motion 
of  Wallls,  judgment  was  entered  nunc  pro 
tunc,  which  disposed  of  the  issue  between  tbe 
intervener  and  the  Bonins  as  against  the 
other  defendant&  Appeal  was  perfected  by 
Mixon  and  the  Bonins.  The  court  granted 
the  motion  of  plaintiff  Wallla  for  a  judgment 
in  his  favor  notwithstanding  the  verdict,  on 
the  ground  that  the  undiluted  evidence 
showed  that  C.  Mixon,  fwmer  husband  of 
Mrs.  Bonln  and  father  of  Ira  fifixon,  had, 
about  seven  years  prior  to  the  trial  of  tbe 
cause,  conveyed  to  William  Metzler  160  acfte 
out  of  the  Andrew  Lawson  survey  and  had 
placed  Metzler  In  possession  thereof,  which 
was  BtUl  held  by  Metzler,  who  had  im- 
provements thereon.  The  theory  adopted  by 
the  court  was  that  by  reason  of  tbe  facts  so 
found  C.  Mixon  bad  applied  his  claim  to  tbe 
160  acres  held  by  Metzler  and  bad  exhausted 
his  claim  to  the  Lawaon  survey. 

[1]  By  various  assignments  the  appellants 
question  tbe  right  of  the  court  to  enter  judg- 
ment for  plaintiff  for  all  the  land  except  six 
acres,  and  contend  that  ju^ment  should 
have  been  entered  for  appellants  for  160 
acres  to  include  their  Improyements.  It  le 
not  denied  that  the  findings  of  the  Jury  are 
such  as  to  warrant  and  require  a  judgment 
In  favor  of  Ira  Mixon  and  the  Bonins  for 
160  acres  of  land,  unless  the  facts  are  sucb 
as  to  Justify  a  Judgmoit  non  obstante  vere- 
dicto under  the  theory  adopted  by  the  court. 
It  is  only  when  there  is  undisputed  evidence 
outside  ot  Hm  facts  found  by  ttie  jury,  by 
reason  of  which  a  Judgment  should  have 
beoL  instmcted  In  favor  ol  tbe  party  In 
irtioae  favor  Ju^pnent  was  nndered,  tbat 
a  judgment  non  obstante  veredicto  can  b* 
uphcad.   Fant  v.  Sullivan,  162  S.  W.  S15. 

[2]  It  becomes  necessary  therefore  to  in- 
vestigate tbe  evidence  to  see  wbether  It  was 
of  sncb  a  diaracter  as  to  Jnstl^  tbe  court  in 
Ignoring  the  findings  of  the  jury  and  ren- 
der Judgmmt  omtrazy  thereto.  Plaintiff  on 
one  dde  and  the  Intervener  and  the  Bonlna 
on  tbe  other  stubbornly  fought  out  the 
snes  snbmitted  to  tbe  Jury,  and  It  appears 
tbat  tbe  interraier  put  def»dant  Metslu 
vpon  the  witness  stand  for  tbe  purpose  oC 
showing  that  C.  Mt'^"  bad  claimed  the  en- 
tire tract  of  land,  and,  after  denying  such 
to  be  tbe  fact,  be  finally  admitted  it  to  be 
true.  XnddentaUy,  be  teettfled  tbat  b«  bnUt 
his  first  improvements  on  tbe  land  wltb  C 
Mlxon's  pezmission,  about  d^t  years  b^ore 
tbe  trial,  and,  beliig  asked  to  state  whetbw 
or  not  lie  had  a  contract  to  boy  tbe  land 
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from  Wzon,  lie  said:  "Tee,  we  had  a  kind 
of  contract  As  to  Its  being  a  written  con- 
tract, ^11  say  there  was  sometblng  made, 
trat  I  dont  know  what  went  with  It  I  hare 
tried  to  find  It  and  can't  find  It  It  was  be- 
fore tba  time  of  that  controversy  out  there 
between  ChUdresa  and  Mr.  Wallls.  andToak- 
tun  and  Gbeshlre  and  all  the  rest  of  them; 
ttiat  was  about  two  years  before  that"  tJp- 
on*belng  asked  whether  be  erer  paid  Mlxon 
■nythli^  on  the  contract,  he  rolled:  "No, 
sir;  I  nerer  did  luy  him  anytUng  aa  It" 
On  cross-examination  he  testified:  "One  hun- 
dred and  sixty  acres  I  boa^t  from  Ifr. 
Mlxon.  that  Is  what  I  bai^;alned  for.  I 
went  Into  possession  of  It,  and  am  in  pos- 
session of  It  now  imder  my  purchase  from 
him;  I  thought  I  was  going  there  and  get- 
ting the  land,  and  it  would  be  all  right,  and 
I  went  to  work.  It  has  been  about  seven 
years  ago  that  I  bought  this  160  acres  of 
land  from  him.  We  made  a  kind  of  a  con- 
tract on  It  I  went  Into  possession  and  got 
160  acres  with  his  permission.  I  didn't 
build  on  it  but  I  put  a  fence  on  it  and  farm- 
ed there,  and  I  am  there  now.  I  later  bnllt 
on  It  I  have  been  building  on  It  now,  and 
my  bouse  is  there  now.  I  claim  that  160 
acres  by  virtue  of  my  contract  with  Mr.  Mix- 
on.  Then  after  that,  two  years  after  that 
why  they  came  and  they  claimed  It  I  mean 
Mr.  Childress,  Cheshire,  and  that  crowd, 
and  they  went  I  got  a  deed  from  them,  a 
piece  of  a  deed.  Wallis  never  did  come  to 
me;  yes,  WaUls  came  and  dalmed  it  Wal- 
lis never  said  anything  to  me  about  it;  Mr. 
Majors  was  the  man  that  came  to  my  house 
several  times.  I  went  Into  i>os8es8lon  of  this 
160  acres  seven  years  ago.  I  put  a  fence 
on  it  and  farmed  on  it  and  after  that  I 
went  to  building  on  It   *  I  know 

the  lines  of  my  100  acres  that  this  man  let 
me  have;  Mr.  Cheshire  and  one  or  two  more 
marked  It  off  for  me.  As  to  whether  or 
not  Mr.  Mlxon  also  marked  it  off,  he  was 
with  us,  and  I  went  into  possession  of  it 
under  my  purchase  from  Mr.  Mlxon,  I 
thought  I  was  getting  that  land.  That  is 
the  instrument  the  instrument  that  I  was 
talking  about  that  I  say  I  lost  It  is  gone, 
and  I  don't  know  what  watt  witii  it  That 
Is  the  contract  he  gave  me;  I  dont  know 
what  went  with  It ;  I  did  not  give  any  notes 
tor  it" 

We  copy  from  his  testimony,  on  redirect 
examination,  the  following:  "That  160  acres 
I  have  got  was  marked  It  is  south,  both 
south  and  west  It  does  not  take  tai  this 
bam,  and  don't  take  In  this  land  and  those 
two  acres  over  there.  I  said  It  ran  south 
and  west  Take  the  160  acres,  it  crossed 
the  road.  With  reference  to  these  improve- 
ments here  that  I  have  just  testified  about 
this  22  acres  that  Is  fenced  In  out  tiiere  and 
this  bam  and  garden,  etc.,  with  reference 
to  tha^  mj  100  acres  Mr.  Mlxon  sold  to  me 


Is  south,  south  of  that  It  dont  come  up 
here  at  all,  not  quite;  I  couldn't  say  how 
close.  It  is  on  the  south  side,  and  then  it 
runs  east  and  west  (Witness  marks  off  the 
100  acres  on  0ie  map.)  He  (Mr.  lOxon)  was 
with  us,  Mr.  Cheshire  and  others,  when  we 
marked  it  off."  Again:  "Mr.  WalUs  dldnt 
come  down  to  my  house  with  Mr.  lOxcm; 
he  didn't  It  was  Mr.  Majors  that  came 
wltii  Mr.  Mlxon.  Mr.  Majors  Is  a  very  large 
fellow.  He  is  ile^t.back  there  In  the  court- 
room now.  He  Is  Mr.  Wallli^  faOiep-lnrlaw 
I  think.  Mi.  Mlxw  and  Mr.  Majors,  tbey 
came  to  my  house  on  Sunday,  I  Udnk  It 
was,  one  Sunday  morning.  Tbey  came  to 
me  about  me  signing  up  a  little  pt^er.  I 
dont  know  what  that  was;  I_couldnt  tdl 
you,  Mr.  Mlxon  read  It  fi>r  me.  Uy  100 
acres  d<ni't  Include  Qiese  Improvemoits  here; 
it  has  nothing  to  do  with  that"  The  wit- 
ness also  «»aHfl«w*  that  Iw  had  only  lived  on 
the  Lawson  survey  a  little  over  two  years; 
that  he  rented  to  two  or  three  years  from 
Mr.  MltcbCU. 

Majors  testlfled  Metzler  told  him  that  he 
got  the  land  trom  Childress.  ' 

Ira  AUxon  testlfled  he  knew  it  to  be  a 
fact  that  his  father  sold  some  land  to  Mets- 
ler,  but  did  not  know  where  the  deed  was. 
The  Andrew  Lawson  survey  contains  1,476 
acres,  the  east  and  west  lines  being  1,600 
varas  long,  while  the  north  and  south  lines 
are  5,6S5.5  varas  long.  The  portions  of  land 
Inclosed  by  C.  Mlxon  are  situated  In  the 
northwest  comer  of  the  survey. 

We  do  not  think  the  evidence  Is  such  as  to 
warrant  the  trial  court  in  holding  as  a  mat- 
ter of  law  that  Mlxon  parted  with  the  title 
to  160  acres  of  the  land  to  Metzler.  The 
testimony  of  Ira  B^on,  an  18  year  old 
boy,  relating  to  a  transaction  occurring 
when  he  was  about  10  years  old,  to  the  ef- 
fect that  his  father  sold  some  land  to  Metz- 
ler cannot  establish  a  conveyance  in  the  fiice 
of  Metzler's  testimony  that  he  only  had  a 
"kind  of  a  contract"  with  C.  Mlxon.  That 
there  was  a  contract  of  some  kind  is  undis- 
puted, it  is  trae;  but  the  nature  of  the  con- 
tract is  vague  and  uncertain,  and  the  con- 
duslon  Is  irresistible  that  It  was  abandoned. 
Nothing  was  paid  by  Metzler,  no  notes  were 
given,  and  he  rented  from  Mitchell  and 
bought  from  Childress,  after  which  his  land 
was  for  the  first  time  designated.  It  Is  un- 
contradicted that  Metzler  told  Majors  he 
bought  from  Childress.  In  addition,  Metsler 
filed  no  answer  to  the  pleadings  of  inter- 
vener, but  merely  pleaded  not  gnll^  In  an- 
swer to  plaintiff's  petition.  He  did  not  ask 
that  he  be  given  anything  on  the  theory  that 
whatever  rights  ICxon  acquired  by  limita- 
tion passed  to  Um.  When  (Childress  and 
others  admitted  plaintUTs  title,  Metsler  did 
likewise.  In  the  abs^ce  of  any  evidence  of 
the  terms  of  the  contract,  and  with  Metz- 
ler's own  words  contradicting  his  statem^t 
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tbat  he  was  holding  under  the  contract  with 
MixoD,  together  with  his  utter  failure  to 
show  that  he  ever  paid  any  consideration, 
or  complied  wltil  any  provision  of  the  con- 
tract, but  on  the  contrary  purchased  from 
another  whose  title  he  considered  better,  we 
fall  to  see  how  it  can  be  said  that  the  evi- 
dence was  undispnted  to  the  effect  that 
lilxon  parted  with  the  title  to  160  acres  of 
land  to  Metzler.  Without  any  issue  being 
made  by  the  jrfeadlnga  or  submitted  to  the 
Jury  as  to  Metsler's  rights  by  reason  of  the 
contract,  the  court  held  that  plaintiff,  be- 
cause Metzler  admitted  plaintiff's  title  to  be 
good,  should  receive  Mixon's  land,  and  that 
without  tendering  the  price  agreed  to  be 
paid  Mixtm  by  Hetzler  or  Inqairing  what 
conditions  Hetaler  had  to  fidflU  and  wheth- 
er he  had  fulfilled  them.  Certainly,  Metzler 
himself  could  never  have  asked  for  specific 
performance  by  Mixon  without  showing  the 
existence  of  a  contract,  and  what  the  con- 
tract was,  and  that  he  had  complied  with  or 
tendered  compliances  with  the  condition  im- 
posed upon  him  thereby.  When  sued  by  Mix- 
on's sole  heir  for  the  entire  survey,  and 
thus  notified  that  such  heir  claims  all  the 
land,  Metzler  does  not  s^  up  his  contract 
and  tender  compliance  with  Its  terms,  but 
fails  to  answer,  which  strengtliens  the  con- 
clusion so  strongly  presented  by  the  evidence 
that  Metzler,  having  purchased  from  Child- 
ress and  procured  a  deed,  abandoned  his 
contract  with  Mlxon.  It  Is  clear  the  facts 
were  not  such  as  to  Justify  a  Judgment  non 
obstante  veredicto. 

Had  the  title  to  the  land  claimed  by  Metz- 
ler been  In  0.  Mlxon  at  the  time  of  the  con- 
tract between  them,  under  the  pleading  and 
evidence  in  this  case  the  court  would  have 
been  authorized  to  instruct  a  verdict  against 
Metzler  In  favor  of  Intervener. 

[3]  Appellants  make  the  farther  contention 
that,  even  had  the  facts  indisputably  shown 
a  conveyance  by  C.  Mlxon  to  Metzler  of  the 
160  acres  claimed  by  Metzler,  still  Mixon's 
heirs  would  be  entitled  to  recover  160  acres 
because  the  land  claimed  by  Metzler  did  not 
Include  the  improvemrata  made  by  Mlxon; 
that,  as  Ml»>n  under  the  law  could  only  .ac- 
quire title  to  100  acres  by  virtue  of  his  im- 
proYsmenta  to  Indude  the  land  on  whi(^  the 
improvements  were  made,  he  never  acquired 
title  to  the  160  acres  claimed  by  Metzler, 
whldi  lies  In  the  southern  part  of  the  sur- 
v^,  and  does  not  Include  any  part  of  the  im^ 
provements.  Article  6676,  Bevtsed  Statntes 
1911,  reads  as  follows:  "The  peaceable  and 
adverse  possession  contemplated  In  the  pre- 
ceding article,  as  against  the  person  having 
right  of  action^  eiiall  be  construed  to  em- 
brace not  more  than  one  hundred  and  sixty 
acres,  including  the  improvements  or  the 
numbor  of  acres  actually  Indosed,  should 
the  same  exceed  one  hondred.  and  sixty  acres; 
but  when  such  posaeaaion  is  taku  and  luiA 


under  some  wrtttoi  memorandum  of  title, 
other  than  a  deed*  whl<^  fixes  the  bounda- 
ries of  the  possessor's  claim  and  Is  duly  reg- 
istered, such  peaceable  possession  shall  be 
construed  to  be  coextensive  with  the  bound- 
aries ct>eclfied  in  such  Inetmment"  fHiis 
statute  does  not  give  the  possessor  160  acres 
In  swarate  parcels  to  be  selected  by  him  or 
by  any  one  else,  but  contemplates  that  he 
shall  rec^ve  160  acres  in  a  body,  and  the 
same  cannot  be  arbitrarily  designated  by 
him  nor  by  the  owner  of  the  remainder  of 
the  survey,  but  must  be  designated  by  the 
court  Louisiana  &  Texas  Lumber  Go. 
Kennedy,  103  Tex.  297,  126  S.  W.  1110;  I*. 
&  T.  Lumber  Co.  v.  Stewart,  130  S.  W.  199. 
Mlxon  could  not  acquire  title  to  6  acres  in 
the  northwest  comer  of  the  survey,  and  154 
acres  in  a  separate  pared  in  the  southwest 
comer  of  the  surv^. 

[4,  6]  As  Mlxon  never  acquired  any  title 
to  the  160  acres  claimed  by  Metzler,  it  fol- 
lows that  Metzler  would  have  acquired  no 
title  under  a  conveyance  by  Mixon  had  one 
been  made.  Therefore,  had  such  a  convey- 
ance been  made,  plaintiff  would  not  have 
been  prejudiced  thereby,  but  would  In  a  salt 
have  recovered  the  land  from  Metsler.  Zt 
is  Impossible  to  see  why  plaintiff,  upcm  the 
theory  that  such  a  conveyance  was  made, 
should  be  permitted  to  avenge  Metzl^s  aap- 
posed  wrongs  by  apiwopriatli^  the  land 
claimed  by  Metzler  and  also  that  claimed  by 
Mixon.  We  fftll  to  see  how  plaintiff  can  rdy 
upon  the  doctrine  tbat  a  ptirdiasw  ttom  a  oo- 
owner  should  be  protected  by  setting  apart 
to  him  the  partlcolar  tract  bonght  Iv  him  U 
It  can  be  done  without  injury  to  the  other 
co-owners.  Tho  interest  acquired  under  the 
rtatnta  dted  is  not  undivided  in  the  same 
BODse  as  would  be  land  aoqiiibed  unda  a 
conveyance  calling  for  an  undivided  160 
acres  in  a  la^er  anrv^.  The  location  of 
Mima's  land  Is  fixed  to  a  certain  extent,  and 
purchasexs  must  take  noUce  of  sndi  tact, 
and  of  the  fact  that  they  acquire  no  title 
unless  they  boy  the  land  whose  locatkm  Is 
so  fixed.  Besides,  in  this  ease,  as  Metzler 
has  surrendered  to  plalntlfl,  the  latter  is  In 
no  way  prejudiced  by  the  sopposed  convey- 
ance to  Metzler,  and  loses  nothing  by  reestm 
thereot  Why  should  he  be  permitted  to  com- 
plain of  injustice  to  Metzler?  In  the  case  of 
Snow  T.  Stair,  76  Tex.  418,  12  B.  W.  673. 
the  possessor  had  Improvements  partly  on 
sections  8  and  1,  and  It  was  held  tha^  al- 
though his  improvements  were  partly  on 
section  1,  he  could  not  hold  said  section  after 
conv^lng  section  S,  if  he  rfaimf^i  sectlini  S 
and  acquired  same  by  limitation,  as  1^  such 
possession  he  could  only  acquire  640  acres, 
and  by  making  the  conveyances  he  exhausted 
the  title  acquired  by  his  possession.  His  re- 
covery was  therefore  limited  to  0  acres,  the 
amount  actually  inqnoved  <Ha  section  1.  In 
the  case  of  TItel  r.  Garland,  86  S.  W.  466,  it 
was  h^  that  where  tlM  joeseesag  bad  la- 
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Closed  porUoiw  of  two  Barrey*  In  one  In- 
doBure,  and  In  a  snlt  involving  one  of  the 
surreys  had  onsncceBsfally  claimed  title  to 
100  acres  by  virtus  of  bis  poaaeaaion,  be  could 
not  afterwards,  in  a  suit  involving  the  other 
Borver.  <dalni  160  a^ea  ont  of  aame  viis 
toe  of  BOdi  poMoralon.  The  case  was  decided 
npon  titila  point  alone.  The  baprune  Court 
granted  a  writ  of  eaat  and  affirmed  tbe  judg- 
ment (90  Tex.  201,  87  S.  W.  UB2)  upon  a 
different  ground  from  the  one  actuating  the 
Gonrt  of  CHvU  Api^eals,  and  stated  that  it 
was  nnnecesaary  to  decide  whettier  tlw  Court 
of  CivU  Appeals  was  cwrect  as  to  the  effect 
to  be  given  to  tbe  cHaim  made  by  the  posses- 
sor In  ttie  first  cssk  From  tbe  granting  of 
the  writ  it  aKwars  tiie  Siq;Hreme  Court  doubt- 
ed whether  tbe  aaeertion  of  the  nnsoceessful 
claim  precluded  tbe  possessor  from  recover- 
ing. 

Tbe  taeta  in  tha  cases  Just  discussed  are 
very  differoit  from  those  In  this  case.  Mix- 
on  had  no  possession  or  Improvements  upon 
which  be  could  base  a  claim  to  the  160  acres 
claimed  by  Metzler.  It  could  not  have  been 
set  apart  to  him  by  a  court,  and  his  asser- 
tion of  a  claim  to  it  by  contracting  to  sell 
it,  or  even  a  sale  of  it,  could  not  have  divest- 
ed the  title  to  the  160  acres  to  which  he  had 
title.  Metzler  would  simply  have  had  his 
remedy  upon  such  warranty  as  Mixon  might 
have  given. 

[I]  We  are  of  the  opinion  that  Judgment 
should  hare  been  entered  upon  the  verdict, 
awarding  Ira  Uixon  and  the  Bonins  160 
acres  of  land,  io  Include  the  6  acres  upon 
which  the  improvements  were  made  by  C. 
Mixon,  as  found  by  the  Jury.  All  assign- 
ments of  error  are  sustained.  Upon  enter- 
ing Judgment  nunc  pro  tunc,  tbe  trial  court, 
in  his  conclusions  of  law,  expressed  the  opin- 
ion herein  announced  by  us,  but  was  deter- 
red from  altering  Judgment  in  accordance 
therewith  by  reason  of  certain  statements 
made  by  the  Bl  Paso  Court  of  Civil  Appeals 
In  its  opinion  reversing  and  remanding  the 
case,  which  opinion  was  withdrawn  upon  dis- 
covery of  the  fact  that  the  Judgment  was  not 
final.  When  an  appellate  court  withdraws 
an  os^nion,  it  shoidd.  In  deference  to  the 
eoorfs  willies,  be  treated  as  if  never  ren- 


nie  Judgment  will  be  reformed  so  as  to 
award  plaintiff  all  of  the  tract  sued  for  by 
him  except  160  acres  to  include  the  S  or  6 
acres  of  which  O.  Mixon  had  possession  as 
found  by  tbe  Jury,  which  160  acres  is  award- 
ed to  Ira  MixMi  and  the  Bonlna,  and  is  to  be 
daaignated  and  set  ■  apart  to  them  by  the 
comndsatoneKS  named  in  the  Judgment  of 
tbe  tiial  court  In  tbe  matter  of  costs,  tbe 
Judgment  will  ronain  as  roidered  by  the 
trial  court  As  so  reformed  the  Judgment 
will  be  afllrmed. 

Judgment  reformed  and  affirmed. 


J.  M.  RADFORD  GROGSRY  GO.  et  aL  r. 

OWBNS  et  aL 
(Court  of  QvU  Appeals  of  TezaiL  AmaiiUo. 

Nov.  22, 19180 

1.  IifOrnncnoN  (fi  116*)— Paocnss— Aueno- 
XEirr  OP  Petition. 

Plaintiff  sued  defendants  to  restniin  the 
ezecotion  sale  of  his  interest  in  a  firm  com- 
posed of  himself  and  another,  and,  after  a  tem- 
I>orary  restraining;  order  waa  issued,  an  amend- 
ed petition  was  filed  by  plaintiff  and  another 
composing  such  finu  by  which  they  were  sub- 
stituted as  plaintifFs,  after  which  a  TOrmanent 
injunction  was  granted  by  default  Held,  that 
the  conrt  did  not  hare  Jurisdiction  to  grant  the 
permanent  injunction,  where  there  was  no  cita- 
tion or  notice  to  defendants  after  tbe  filing  of 
the  substituted  petition  and  no  answer  filed 
thereafter  or  appearance  otherwise  made  by  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  H  221,  222;'  Dec  Dig.  |  llO.*] 

2.  PABTireBSaiP  ({  220*)— BNJOimNO  LiVT— 
ImXBBBT  IN  PaBTNEBSHIP  PbOFSBTT. 

Under  Bev.  Civ.  St  1911,  art  3743,  pro- 
viding that  a  le^  upon  the  interest  of  a  part- 
ner in  partnership  property  is  made  by  lerying 
a  notice  with  one  or  more  of  the  partners  or 
a  clerk  of  the  Arm,  a  partD«zabip  cannot  mala- 
taln  a  adit  to  enjom  the  levy  of  execution  upon 
the  interest  of  a  partner,  Oiongh  it  would  re- 
sult in  suspending  tbe  partnership  business, 
since  such  levy  would  wore  no  change  in  possea- 
siou  of  the  property. 

[Bd.  Note.— For  other  eases,  see  Partner- 
sh^^nt  Dig.  H  446-46S,  467-480;  Dea  Dig. 

3.  BxBCunon  (|  172*)  —  Injuhohon— Junis- 
DicnoiT. 

In  a  suit  to  restrain  an  executiop  on  ac- 
count of  fraud  in  obtaining  the  judgment,  the 
writ  should  be  made  returnable,  under  the  stat- 
ute, to  the  court  in  which  tiM  Judgment  was 
reiKiered. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  Sfi  519-539;  Dec.  Dig.  |  172.*] 

4.  Afpeal  ANn  Ebeob  (|  758*)— Fundaicbn- 
TAL  Ebbob— Pbbsentation  Bblow. 

The  Supreme  Court  will  notice  as  funda- 
mental error  the  rendition  of  a  Judgment  for 
plaintiffs  on  a  substituted  petition,  when  de- 
fendants had  not  been  cited  and  had  not  filed 
an  answer  or  otherwise  appeared. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Gent.  Dig.  |  8093;  Dec;  Dig.  1  75&*] 

Error  to  Foard  County  Court;  T.  W.  Sta- 
ton,  Judge. 

Suit  by  B,  T.  Owens  and  another  against 
the  J.  M.  Badford  Grocery  Company  and 
others.  Judgment  for  plalntUfB,  and  dfr 
fendants  bxlng  oror.  Reversed  and  re- 
manded. 

See,  also,  159  S.  W.  453. 

A.  H.  Earby,  of  Ft  Worth,  and  R.  W. 
Haynl^  of  Abil^e,  for  plaintiffs  in  error. 
B.  S.  Honssels  and  J.  Shirley  Cook,  both  of 
Yemon,  for  defmdants  in  error. 

HENDRICKS.  J.  R.  T.  Owens  Instituted 
this  suit  by  original  petition  and  application 
for  Injunction  against  the  sheriff  of  Foard 
Clonnty,  Tex.,  and  tbe  J.  M.  Radford  Grocery 
Conqiany,  a  corporation  with  its  principal 


•Fw  other  eaass  see  ssms  toplo  and  section  NUKBBB  in  Dec.  Dig.  a  Am.  Dig.  K«r-Ne.  Series  *  Rsp'r  Indsxss 
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^aes  of  bnsIiiesB  in  'Tsylox  eoimt7»  Tex.,  to 
reBtmin  tbe  sal^  under  execatlon,  of  Owflns* 
partnenbU)  tntorest  In  the  pftrtnenOilp  xnrop> 
erl7  of  Owens  ft  Beat?,  a  Ann  composed 
of  D.  P.  Beat7  and  B.  T.  Ovnam,  doing  bn»- 
mess  as  a  mercantile  partnexsblp  in  said 
Foard  county,  Tex.  The  salt  was  Instltated 
In  the  coun^  court  of  Foard  connty,  Tex., 
and  the  county  Jndge  awarded  a  tanponur 
restealnlng  orda,  and  thereafter  the  Rad- 
ford Orocery  Company  filed  Its  plea  of  privi- 
lege to  be  sned  In  Taylor  county,  Tex.,  fur- 
ther averring  that  the  writ  of  Injunction 
should  be  returned  to  tbe  connt?  court  of 
Taylor  county.  In  which  court  Judgment 
against  the  said  Owens,  upon  which  this 
execution  was  issued,  was  rendered.  There- 
after, hy  a  first  amended  original  petitloit 
and  with  a  conUnaatlon  of  the  prayer  for  tiie 
writ  of  Injunction,  D.  P.  Beaty  and  B.  T. 
Owens,  composing  the  firm  of  Owens  &  Beaty, 
were  substituted  as  parties  plaintiff  in  said 
petition  for  injunction,  and  the  county  court 
of  Foard  county  entered  final  Judgment  and 
perpetuated  the  temporary  order  against  tbe 
Radford  Grocery  Company  and  the  said 
sheriff  of  Foard  coun^,  restraining  tbe  sale, 
under  execution,  of  said  Owens'  Interest  in 
the  partnerslilp  property. 

No  cltatioD  or  any  notice  to  tbe  Radford 
Grocery  Company  or  the  sheriff  of  Foard 
county  appear  in  tbe  transcript,  and  the 
amended  cause  of  action  mentioned  both. 
There  does  not  appear  In  tbe  transcript  any 
answer  filed  by  either  of  the  parties  d^end- 
ant,  or  any  appearance,  by  any  method,  of 
said  defendants  in  court,  with  reference  to 
said  cause  of  action.  It  Is  to  be  noted  that 
the  plea  of  privilege  of  the  Radford  Grocery 
Company  is  addressed  to  the  original  peti- 
tion of  the  said  Owens  and  not  to  any  peti- 
tion In  which  Owens  ft  Beaty,  as  constituting 
a  partnership,  are  parties  plaintiff. 

[1  ]  It  is  clear  that  the  county  court,  upon 
this  substituted  petition,  with  tbe  substituted 
parties  plaintiff  composing  the  partnership 
of  Beaty  ft  Owens,  could  not  render  a  Judg- 
ment in  their  favor  perpetuating  the  tempo- 
rary restraining  order  without  the  Radford 
Qrocery  Company  and  the  sheriff  of  Foard 
county  having  been  notified  of  said  suit  or 
making  an  appearance  in  court  in  some 
manner  In  answer  to  said  new  cause  of  ac- 
tion, and  this  Judgmrat  will  necessarily  have 
to  be  reversed  upon  that  ground. 

[2]  Plaintiffs  in  error  raise  the  question  in 
this  court  that  tbe  county  court  of  Foard 
county  erred  In  assuming  Jurisdiction  In  this 
case  (or  the  reason  that  the  injunction  was 
to  restrain  the  mforcement  of  a  judgment  of 
tbe  county  court  of  Taylor  county,  and  that 
said  latter  county  and  not  Foard  county  bad 
Jurisdiction  of  said  matter.  Tbey  raise  the 
further  question  that,  when  an  execution  is 
issued  out  of  the  county  court  of  one  coun^, 
an  injunction,  restraining  the  enforc«nait 
of  said  execution,  is  returnable  to  and  triable 


in  the  court  from  which  the  execution  tasned, 
and  that  no  ot3ier  court  has  Jorlsdletlon  to 
determine  said  mattor,  dtlng  tbe  statute  and 
Dumennu  cases  fm  Qiat  anbjeet  In  oar  state; 
and  the  affirmative  and  negative  of  these 
qnestlonB  are  flie  only  matters  briefed  by  tlM 
parties  In  this  cause.  The  original  petition 
filed  by  Owens,  as  wdl  as  the  am^ded  petl* 
tlon  Owens  ft  Beaty,  cmitaln  auctions 
of  fraud  levied  at  the  Judgment,  addressed 
more,  specifically  to  eccunences  at  a  certain 
day  of  a  certain  term  cf  ttn  conrl;  and  an  al- 
lied showing  that,  although  the  cause  wes 
tried,  no  final  Judgment  was  rmdered  by  the 
Judge  at  that  tenn  of  the  court,  and  i>ointliig 
to  an  alleged  fraudulent  entry  of  Jndgm^t 
upon  the  trial  docket,  wbidi  was  not  carried 
Into  the  'minutes  of  the  court  and  never  ap- 
proved by  tbe  trial  Judge  lliere  Is  no  al- 
legation, however,  that  a  final  Judgment  was 
not  entered  at  a  subsequent  term  of  the  court, 
but  the  plaintiffs  all^  that,  If  such  Judg- 
ment was  made  and  entered  at  such  subse- 
quent term,  the  Judgmrat  debtor,  Owens, 
had  no  notice  of  tbe  roidltlon  of  said  Judg- 
ment In  the  amoided  petition.  In  which 
the  members  composing  the  partnership  be- 
came the  parties  plaintiff,  and  In  whose  fa- 
vor the  Judgment  perpetuating  the  Injunction 
was  rendered  without  notice,  there  appear 
the  following  allegations  In  substance :  That 
Owens  ft  Beaty  were  a  mercantile  firm, 
and  that  the  Bto<^  of  goods  on  band  at  the 
time  of  the  filing  of  tills  suit  and  of  tbe  levy 
by  the  sheriff  was  of  the  reasonable  value  of 
$1,000;  that  said  firm  was  and  Is  Indebted 
to  numerous  creditors  for  tbe  purchase  of 
merchandise  In  the  sum  of  not  less  tban  fU- 
600;  that  the  evidences  of  indebtedness  dne 
the  firm  and  collectible  will  not  exceed  $200 ; 
that,  upon  an  adjustment  of  the  personal 
accounts  due  the  firm  by  each  of  the  partners, 
the  said  Owens  (the  Judgment  debtor  in  this 
Instance)  will  be  due  the  said  firm  not  less 
than  $700 ;  "that,  If  the  said  buslnesa  Is  now 
suspended  and  the  partnership  dissolved,  a 
large  amount  of  said  business  and  trade  win 
be  destroyed  and  a  large  amount  of  the  notea^ 
claims,  and  accounts  will  be  r^dered  uncol- 
lectible, and  the  said  Beaty  will  thereby  be 
rendered  unable  to  dispose  of  said  goods  at  a 
price  that  will  enable  him  to  pay  the  credi- 
tors of  said  firm  and  pay  his  personal  claims 
against  said  firm;  that  If  said  business  la 
now  closed  the  assets  of  the  firm  will  be 
wholly  InsuffldMit  to  pay  tbe  Indebtedness 
now  due  by  said  firm;"  that  the  plaintiff  B. 
T.  Ov&as,  "has  no  present  Intoest  In  and  to 
the  BtociL  of  goo^  levied  upon  as  aforesaid.** 
Although  not  briefed,  we  may  presume  that 
the  i^eader  In  tUs  instance  is  attanpttng  to 
place  the  status  of  this  case  within  the  rale 
enunciated  by  Justice  Wheeler  in  tbe  case  of 
Rogers  v.  Nichols,  20  Tex.  719-72S,  decided 
In  186&,  in  which  cause  tbe  tacts  dtadosed 
that  the  sheriff  levying  upon  Uie  partnership 
property  of  one  of  the  partners  for  his  Indi- 
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Tldoal  Indebtedness  actually  seized  aald  prop- 
erty and  was  proceeding,  to  sell  the  same 
when  enjoined  by  other  parties  who  had  been 
partners  with  blm  in  said  business,  which  ia 
not  alleged  in  this  cause,  and  the  Sapremo 
Coart  held  that:  **If  the  plaintiffs  Uen  (the 
other  partners)  was  reserved  bona  flde,  and 
If,  ai  they  all^,  the  partnership  effects 
were  not  sufficient  to  satisfy  partnership 
debts,  and  the  other  partner  would  hare, 
npon  a  final  adjustment  of  the  accounts,  no 
interest  in  the  partnership  effects,  the  sale 
by  the  sheriff  ought  to  be  retrained."  In 
that  case  the  partner  and  Judgment  debtor, 
Davis,  had  contracted  to  purchase  the  inter- 
est of  the  other  partners,  who  sought  the 
injonction  and  who  retained  a  lien  upon  the 
property  to  secure  them  against  the  liabili- 
ties of  the  Arm,  and  no  distinction  was  made 
by  Judge  Wheeler,  and  there  may  not  be  any 
between  this  contractual  lien  and  the  ordi- 
nary equitable  Hen  of  the  partner  to  subject 
property  for  that  purpose  In  applying  a  prin- 
ciple for  the  right  of  injunction.  J^werer, 
in  studying  the  underlying  reason  permitting 
the  wilt  of  injunction  in  that  cause,  we  note 
the  fact,  as  stated  above,  that  the  sheriff  had 
taken  possession  of  the  partnership  propnty 
in  that  hutanoe;  and  Judge  Wheeler,  con- 
tinuing, foltowlng  Judge  Storey,  says:  "If 
the  dd)tor  partner  will  have,  upon  final  set- 
tlement, no  Interest  in  the  partnership  funds, 
and  if  the  other  partners  have  a  lira,  upon 
the  tonds  not  only  for.  the  Mbts  of  the  part- 
nership but  for  the  balance  ultimately  due  to 
them,  the  sale  may  most  materially  affect 
their  Interests" — and,  following  with  the  real 
reason  why  it  will  affect  th^r  Interests,  It 
is  said:  **It  may  be  Tery  dliBcult  to  follow 
the  property  Into  the  hands  of  the  vailoas 
vendees;  and  Uie  lien  of  the  other  partnos 
may  be  displaced  or  other  eaulttes  arise  by 
tntermediate  bona  flde  sales  of  Oie  property 
to  purchasers  wlttioat  notice ;  and  the  part- 
ners may  haTe  to  snstain  aU  the  chancra  of 
supervening  inscdvendes  of  the  immediate 
vendees.** 

It  would  be  useless  for  us  to  attempt  to  re- 
view numerous  decisions  of  the  courts  of 
other  states  npon  this  question,  except  to  say 
that  it  mems  to  have  be«i  h^d  botii  ways, 
but  from  our  investigation  we  believe  that  in 
an  the  cases  there  has  been  an  actual  selrare 
of  the  partnership  property  1^  the  officer, 
when  the  injunction  Is  granted ;  and  we  are 
unable  to  find  any  dedaion  eiflier  affirming 
or  deuyliMr  the  right  of  injunction  under  a 
statute  similar  to  ours,  originally  passed  in 
"A  levy  upon  the  interest  of  a  partner 
In  partnership  property  is  made  by  leaving 
a  notice  with  one  or  more  of  the  partners,  or 
with  a  clerk  of  tite  partnership."  ArUde 
3743.  Revised  CivU  Statutes  1911.  The  Su- 
preme Court  of  this  state,  in  the  case  of 
anddlebrook  v.  Zapp,  70  Tex.  S31,  16  S.  W. 
268,  in  commoitlng  npm  this  provision,  says 
that  it  was  the  intratlon  of  the  Legislature 
■*not  only  to  provide  that  manner  of  levyii« 
161  S.W.-68 


upon  such  interests  but  to  exclude  any  oth- 
er," and  further  says:  "The  object  of  the 
statute  was  to  protect  the  interests  of  the 
partner  or  partners,  who  are  not  defendants 
in  the  execution,  and  the  provision  is  emi- 
nently wise  and  Just."  Judge  Willaon,  In  the 
case  of  Howell  Bros.  v.  Jones  &  Owen,  3 
Wlllson,  av.  Cas.  Ct  App.  {  208,  Involving  a 
levy  upon  partnership  property  for  an  indi- 
vidual debt  of  one  of  the  partners,  said; 
"The  property  remains  in  the  actual  posses- 
sion of  th^  firm  and  Is  never  in  fact  In  the 
possession  of  the  officer.  When  the  officer 
sells  It  under  the  execution,  he  does  not 
deliver  it  to  the  purchaser,  as  In  ordinary 
cases  of  the  sale  of  personal  property  under 
execution.  The  purchaser  becomes  the  legal 
owner  of  whatever  interest  the  ezecotion 
debtor  may  have  in  the  sam^  and  be  Is  left 
to  ascertain  and  adjust  that  interest  with 
the  other  partners  and  with  the  creditors  of 
the  partnership."  In  view  of  this  statute, 
passed  subsequeotly  to  the  rendition  of  Judge 
Wheelers  dediAon,  and  the  evident  purpos- 
es of  the  same,  as  Justice  Gaines  says,  to 
protect  the  interests  of  the  partners  who  are 
not  defendanto  in  the  execution,  we  hold  lliat 
the  injun(^n  by  the  partnership  in  this 
cause  is  Impropw,  even  upon  proper  notice 
and  the  appearance  of  the  other  parties  to 
the  case.  Our  discussion  and  holding  in  this 
mattw  is  m  account  of  revendng  and  re- 
manding the  cause,  as  a  matter  of  direction 
to  the  lower  court  We  are  unable  to  see  the 
injury  alleged  the  defendante  In  error  in 
this  matter,  as  there  can  be  no  chai^  of 
possession  of  this  pn^oiy,  and  if  Owens  has 
no  interest  he  is  necessatlly  uninjured,  also 
the  partorsfaip  and  the  other  partner.  The 
laboring  oar  fbr  the  ascertainment  of  ttiis 
interest,  after  the  sale  of  the  property  under 
execution,  If  the  sale  diould  be  made,  is 
as  much  npon  the  purchaser  at  execution  sale 
as  upon  the  other  partner.  We  place  no  legal 
value  upon  tta  allegation  as  to  the  suspen- 
sion of  the  partnership  business  for  the  rea- 
son that,  in  every  sale  of  a  partner's  inter^t 
in  partnership  property  under  this  statute,  a 
dissolution  of  the  partnership  necessarily 
tollom;  and  hence  In  every  case  an  allega- 
tion of  that  character  as  an  asserted  equity, 
for  flie  benefit  of  the  other  partners,  which 
would  always  occur,  would  necessarily  sus- 
pend the  sale  tmder  execution,  althoufl^  the 
statute  vras  followed.  Of  course  we  are  not 
attempting  to  anticipate  in  evefy  respect  t^e 
coarse  that  this  proceedii^  Should  take  in 
Om  trial  oonrl;  bnt  believed  It  Incumbent,  in 
view  of  anottier  trial,  to  settle  the  question  of 
injunction  by  the  partnership,  as  applied  to 
this  case. 

[3]  It  Inevitably  fcdlows  that  if  there  is 
an  attenvted  reinstatement  of  the  preceding 
petition,  or  one  of  a  similar  nature,  Owens 
individually,  for  the  purpose  of  restralnli^ 
this  exeeutikm,  on  account  of  the  lade  of 
Judgmrat,  or  on  account  of  fraud  in  obtain- 
ing the  sam^  in  the  county  court  of  Taylor 


Digitized  by 


Google 


914 


161  SOUTHWESTERN  BEPOBTEB 


(Tex. 


conntr,  Tex.,  the  writ  In  this  caose  ahonld  be 
retomable  under  the  statute  to  that  court 
in  wUdi  the  Judgment  was  rendered. 

[4]  The  matter  of  the  judgment  obtained 
in  favor  of  the  partners,  Owens  and  Beaty, 
upon  an  amended  caose  af  action,  although 
not  briefed,  is  required  to  be  notioed  hj  us 
as  fundamental  error.  No  such  judgment; 
without  notice  or  appearance  Ity  the  de- 
fttidants,  could  have  been  rendered. 

Reversed  and  remanded. 

UAUj,  J.,  not  sitting. 


INTERNATIONAL  &  O.  N.  B.  CO.  T. 
BOLES. 

(Court  of  OivU  Appeal*  of  Texa*.  Auatiu. 
Not.  19.  ^18.   Bdwariag  Denied 
Dec.  17»  1B18.) 

1.  Aqbicvltubx  d  8*)— Wbddb  on  Bxobt  ov 
Wat— Pinal  Statutes— Gonsibuction. 

Ber.  CiT.  St.  1»U,  arts.  6601.  6602,  pro- 
hiUtlng  railroad  etnai^nies  from  permlttlnc 
Johnson  grass  to  mature  cm  flu  rlcbt  of  war« 
and  impoiiiif  a  pensl^  ta  favor  <n  oontlcuona 
laadowners  for  Its  violation,  is  penal,  and  uould 
be  strictly  <»nstnied. 

[Ed.  Note.— For  other  easei^  sas  Agricoltux^ 
Dec.  Dig.  S  8.*] 

2.  AoBiouLTuu  (I  8*)--lN<nm  to  AMOinxNO 
Land— Gbow™  ow  johnboh  Gbass— "Con- 
tiguous" Land. 

Land  wMcb  was  separated  from  a  railroad 
right  of  way  only  by  a  parallel  public  road, 
which  was  condemned,  from  the  landowner  was 
"contlguoas"  to  the  right  of  way  within  Bev. 
Civ.  St  1911,  art  6602,  permitting  one  own- 
ing land  contiguoas  to  tiie  right  of  way  of  a 
railroad  company  which  has  permitted  JohnsoD 
grass  to  mature  on  Its  land  to  recover  a  cer- 
tain sum  and  actual  damages;  the  fee  of  the 
public  road  still  remiJnlng  in  the  Isndowner. 

[Ed.  Note.— F<w  otfier  case^  see  AgricDltnxe^ 
Dec.  Dig.  i  a* 

Vot  ofber  definition^  see  Words  and  FhrasML 
VOL  2,  pp.  1496-1497J 

8.  RuiNENT  Domain  (|  317*>-Ownebship  of 
Feb. 

A  county,  conaemnmg  land  for  a  public 
highway,  only  acquired  an  easement  therein; 
tbr  t*^  remaiolng  in  the  original  owner. 

[ICd.  Note.— For  other  case&,  sea  Eminent  Do- 
main. Cent  Dig.  H  aS4-8iorDee.  Dig.  |  817.*] 

Appeal  from  lOIam  Ooonty  Court;  J<din 
Watson,  Judge. 

Action  by  George  B.  Boles  against  the  In- 
ternational ft  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  tor  plaintUTi  d^end- 
ant  appeals.  Affirmed. 

CbamboB  ft  Baskin,  of  Cameron,  Doremua, 
Butler  ft  Henderson,  of  Bryan,  and  Wilson, 
Dabney  ft  King,  of  Houston,  fyr  appellant 
E.  A.  Gamp,  of  Rochdale,  for  appellee. 

RICE,  3.  The  appellee  In  1912  was  the 
owner  of  a  dS-acre  tract  of  land,  over  the 
aonth  end  of  which  ran  a  60-foot  public 
road,  leading  from  Rockdale  to  Thomdale,  in 
said  county,  which  had  been  previously  con- 
demned by  the  county  for  a  public  road.  The 
Intemadonal  &  Great  Northern  Railway 


Company's  right  of  way  ran  immediately 

south  of  said  public  road  and  parallel  there- 
with. The  north  line  of  the  right  of  vray  was 
fmced,  and  appellee's  indosure  extoided  to 
the  north  line  of  said  public  road,  and  ran 
parallel  with  the  ri^t  of  way  fence,  leaving 
said  public  road  between  his  indosure  and 
the  railway  right  of  way.  The  proof  ahowa, 
and  the  court  found,  that  doiliig  the  monttis 
of  April,  May,  June,  Jnly,  and  August  of 
said  year  sold  railway  company  permitted 
Johnson  grass  to  go  to  seed  upon  its  right  of 
way,  from  which  it  was  transferred  to  plaln- 
tUTs  land,  and  he  had  been  put  to  consider- 
able expense  and  trouble  to  prevoit  it  from 
spreading  and  going  to  seed  Qiereon,  and  this 
suit  was  brought  by  him  to  recover  damages 
against  the  railway  company  therefor.  The 
case  was  tried  by  the  court  without  a  jury, 
resulting  in  a  Judgmeat  in  favor  of  appellee 
for  the  sum  of  $101,  the  amount  be  had  been 
compelled  to  expend  in  an  ^ideavor  to  pro- 
tect his  land  from  the  encroachments  of  said 
grass,  from  which  judgment  appellant  ham 
prosecuted  this  aK)eal. 

[1-2]  The  defense  was  based  on  the  conten- 
titm  that  said  tract  of  land  waa  not  eon- 
tlgooua  to  ai^)ellantfB  right  of  way,  and 
therefore  he  had  no  right  to  reoover  under 
the  Johnson  grass  statnte  (aiUclea  6601,  0002, 
Rev.  Stat  mi).  We  think  it  is  true,  aa  con- 
tended by  aK>ellant,  that  tills  statute,  betas 
penal  in  Its  nature,  should  be  strictly  oon- 
stmed;  but  when  such  construction  is  ap- 
plied to  the  facts  of  this  case^  we  think  it 
falls  within  the  letter  of  the  statute;  and  that 
the  two  tracts  of  land  are  contlgaous  in  con- 
templation of  law.  The  statnte  (arttele 
6001)  makes  it  unlawful  for  any  railway 
company  doing  business  In  this  state  to  per- 
mit any  Johnson  grass  to  mature  or  go  to 
seed  upon  its  right  of  way;  and  tlte  succeed- 
ing article  (6602)  provides  that  if  it  shall 
appear,  upon  the  suit  of  any  person  owning, 
leasing,  or  cmtrolUng  land  condgaou  to  tlw 
right  of  way  of  such  railway,  that  Bocb  cnn- 
pany  baa  permitted  any  Johnson  grass  to 
mature  or  go  to  seed  upon  its  lii^t  of  way, 
such  person  so  suing  shall  recover  from  such 
company  the  sum  of  $26,  and  any  addltlmal 
sum  aa  he  may  have  been  damaged  by  reason 
of  sndi  coaqMuiy's  permitting  said  grass  to 
mature  or  go  to  seed  upon  Its  right  of 
way,  provided  sudi  owner  shall  not  reoow 
In  the  event  he  permits  Johnson  grass  to  ma- 
ture or  go  to  seed  upon  his  ovrn  land. 

[S]  The  field  notes  of  appellee's  tract  of 
land  called  for  the  railroad  rii^t  of  way; 
and,  notwithstanding  the  county  had  eon- 
demned  this  strip  of  land  for  pabUc  road 
purposes,  it  only  aoQulred  an  easemoit  tliere- 
in;  the  fee  remaining  in  appdlee.  See  87 
Cyc.  200  to  206,  inclusive;  Clutter  v.  Davis. 
26  Tex.  Civ.  App.  632,  62  S.  W.  1107;  O'Neal 
V.  City  of  Shermao,  77  Tex.  182,  14  8.  W.  81. 
19  Am.  St  Rep.  743 ;  State  v.  Travis  Conn- 
ty.  85  Tex.  436,  21  S.  W.  1020;  Slliott  on 
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Roads  and  Streets,  ^  622.  In  87  Oyc,  snpra, 
It  la  aald:  layiiw  oat  ot  a  blgbway 

SlTea  to  tbe  public  a  mere  riglit  of  passage 
and  the  owner  of  ttM  soU  ia  not  thereby  di- 
vested of  Ida  tlOe  to  the  land."  See.  also, 
Lewis  on  Eminent  Domain,  |  B8B.  And  upon 
a  dlflConUnoance  of  the  highway,  the  soil 
and  tbe  fre^ld  revert  to  the  owner  of  the 
land.  MitcheU  v.  Bass,  26  Tex.  380;  Elliott 
on  Boads  &  Btreeta,  pp.  670,  071.  This  be- 
ing tme,  the  cotinty  In  this  case  merely  pos- 
sessed the  rl^t  of  eaaonent  vmr  said  public 
road,  but  appeQee  owned  the  tlUe  thereto, 
for  which  reason.  In  the  present  cassh  his 
land  extended.  In  the  Utenl  siaise,  to  the 
right  of  way  of  said  railway  company,  and 
was  absolutely  oonttgaous  thereto  lu  the 
meaning  ot  tbls  statute,  for  which  reason  the 
case  most  be  affirmed. 

The  writer,  howevo*,  epeshlng  for  Idms^ 
only,  is  also  inclined  to  the  view  that  appd- 
lee's  tract  of  land  In  contemplation  of  this 
statute  was  oonttgiiDDs  to  app^lanlf  s  Tigbt  of 
way,  Irrespective  of  whether  or  not  he  owned 
the  fee  to  tbe  scrip  of  land  over  which  this 
public  road  ran.  While  It  Is  true,  as  contend- 
ed by  appellant,  that  in  its  Utual  sense  the 
word  *'oonttguons**  means  adjacent;  tonchtn^ 
near,  adjoining,  etc.,  still  in  a  broader  senses 
the  one  In  which  tbe  word  was  probably  used 
in  the  statute,  appellee's  tract  was  contiguous 
to  the  railway  rlgbt  of  way,  since  It  was  only 
separated  therefrom  by  tbe  public  road.  This 
law  must  be  construed  with  reference  to  the 
purpose  the  Legislature  evldoitly  had  In 
view  In  Its  enactment,  that  of  protecting  land 
lying  aloi^  or  adjacent  to  railroad  tracks 
from  being  Injured  by  reason  of  the  spread 
ot  Johnson  grass,  which  might  be  permit- 
ted to  mature  on  the  right  of  ways.  Throngh- 
out  the  agricultural  districts  of  this  state 
prior  to  the  enactment  of  the  statute  in  qnes* 
tlon,  railway  companies  had  been  the  cause 
of  Johnson  grass  spreading  to  adjacent  tracts 
of  land,  through  which  they  ran,  tp  the  detri- 
ment of  the  landowners.  This  statute  was 
intended  to  remedy  this  growing  evil  by  re- 
quiring them,  under  penalty,  to  prevent  snch 
grass  from  going  to  seed  upon  their  right  of 
ways,  and  this  purpose  must  be  considered  In 
construing  it  Surely  It  must  have  been  in- 
tended to  protect  those  who  came  within  the 
spirit,  as  well  as  within  tbe  letter,  of  the 
statute. 

The  question  arises.  Who  are  contiguous 
landowners  within  the  meaning  of  the  law? 
In  order  for  plaintiff  to  be  damaged,  must 
his  tract  actually  abut  on  the  right  of  way, 
or  can  the  statute  be  so  extended  In  its  ap- 
plication as  to  reach  and  protect  those  whose 
tracts  would  abut  except  for  an  intervening 
public  road?  I  think  so.  A  public  road,  In 
my  opinion,  is  not  such  a  contiguous  tract 
of  land  as  would  prevent  the  application  of 
the  statute,  because  such  public  roa'd  would 
need  no  such  protection.  It  could  not  be 
thus  Injured,  and  therefore  It  was  not  the  In- 
tention of  the  Legislature  to  protect  it  fn>m 
tbe  i^read  of  such  grass ;  but  the  tract  ot 


land  upon  whldi  It  abuts  was  the  subject  ot 
Its  protecting  care.  Is  this  tract  contiguoos 
In  the  sense  In  wtddi  Qie  word  is  used?  Is 
it  not  In  Ihct  the  next  or  adjoining  tract) 
Oertainly,  It  is  so  In  tbe  sense  that  no  other 
tract  Intervenes.  Suppose  a  river  or  a  cre^ 
flowed  between  the  railway  and  the  land  in 
questton,  instead  of  a  public  road,  could  It 
be  urged,  witti  any  degree  of  plausibility,  that 
tt  farm  so  situated  was  not  contiguous  to  the 
right  of  way,  (dmply  because  so  separated? 
Just  as  mudi  damage  or  Injury  would  be  oc- 
casioned from  the  grass  in  the  one  Instance 
as  in  the  other.  It  is  a  matter  of  common 
knowledge,  I  take  It,  that  Johnson  grass  seed 
can  be  carried  by  the  wind,  or  otherwise 
amies  streams,  roadways,  and  even  over  ad- 
j(4nlns  tracts  of  land.  A  60^foot  roadway 
would  not  prevent  the  spread  of  this  grass 
on  the  abutting  tract,,  if  it  were  allowed  to 
mature  and  go  to  seed  tipon  the  adjoining 
right  ot  way,  because  It  might  be  carried 
by  the  wind  atross  such  road.  We  think 
the  Legislature,  In  udng  Oie  expression  '^son- 
tlguous  land,"  must  have  intended  to  pro- 
tect all  tracts  Uut  would  be  actually  oon- 
Uguons  to  the  railway  right  ot  way,  were  it 
not  for  such  roadway,  rtreet;  stream,  eta 

The  cardinal  role  ia  construing  a  statute 
Is  to  arrive  at  the  Intention  of  tbe  lawmak- 
ers In  Its  eoactment  (Suth.  Stat  Const  i 
234) ;  and  this  taitent  must  be  sou^t  In  the 
language  of  the  statute  (Id.  {  237).  And  In 
arriving  at  the  meaning  of  a  particular  word, 
we  may  consider  the  whole  statute,  as  well 
as  the  purpose  of  the  law.  Chancellor  Kent 
has  well  said:  "In  the  exposition  of  a  stat 
ute  the  intention  ot  the  lawmakers  will  pre- 
vail over  the  literal  sense  of  the  terms ;  and 
its  reason  and  Intoition  wlU  prevail  over 
the  strict  l^ter.  When  the  words  are  not  ex- 
plicit the  intention  Is  to  be  collected  firom 
the  context  from  the  occasion  and  necessity 
of  the  law,  from  the  mlsdilef  and  the 
remedy  in  view;  and  tbe  intention  is  to  be 
taken  or  presumed  according  to  what  Is  con* 
sonant  with  reason  and  good  discretion." 

Our  Revised  Statutes  provide:  "That  the 
rule  of  the  common  law  that  statutes  In 
derogation  thereof  shall  be  strictly  con- 
strued shall  have  no  application  to  the  Re- 
vised Statutes;  but  that  said  statutes  shall 
constitute  the  law  of  this  state  respecting  the 
subjects  to  which  they  relate;  and  the  pro- 
visions thereof  shall  be  liberally  construed 
with  the  view  to  effect  their  objects  and  pro- 
mote Justice,"   R.  S.  1911,  p.  1719,  sec.  3. 

In  New  Orleans  Water  Works  Co.  v.  Ernst 
(C.  C.)  32  Fed.  5,  6,  It  was  held  that  a  per- 
son whose  property  was  separated  from  a 
river  only  by  a  street  or  public  highway  was 
a  contiguous  person  within  the  meaning  of 
tbe  law.  And  In  Board  of  Supervisors  v. 
Blacker,  92  Mich.  646,  S2  N.  W.  951,  16  L. 
R.  A.  432,  it  was  held  that  notwithstanding 
the  constitutional  provision  to  the  effect  that 
each  representative  district  shall  consist  of 
convenient  and  contiguous  territory,  two 
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CDonties  separated  by  a  large  body  of  water 
were  conrenient  and  coutlguone  In  contem- 
plation of  law. 

Again,  In  Vogel  t.  Little  Bo<^  54  Ark. 
336,  IS  S.  W.  S36,  where  It  was  sought  to 
annex  the  village  of  Argenta  to  the  city  of 
Little  Rock,  which  was  separated  therefrom 
by  the  Arkansas  river,  the  application  being 
resisted  on  the  ground  that  the  same  was 
not  contiguous  to  the  city,  since  it  was 
separated  therefrom  by  a  navigable  stream, 
it  was  held  that  the  territory  was  contigu- 
OQS  within  the  meaning  of  section  822  of 
Mansf.  Dig.,  aathorlzlng  municipal  corpora- 
tlona  to  annex  contignoiu  territory  lying  in 
the  same  county. 

If  the  fact  that  the  title  to  the  roadway 
was  not  in  the  appellee  In  the  present  in- 
stance would  defeat  bis  right  of  recovery, 
then  It  seems  It  would  result  In  bringing 
atwnt  a  condition  of  things  as  I  think  not 
contemplated  by  the  lawmakers  in  the  oiact- 
ment  of  this  statute.  Doubtless  throughout 
this  state  miles  of  county  roads  parallel  one 
side  or  the  other  of  the  varloua  lines  of  rail- 
way traversing  the  state;  and  If  this  respec- 
tive counties  through  wltich  these  roads 
eztrad  should  hold  title  by  deed  or  otherwise 
to  said  public  highways,  then,  under  the 
construction  contended  for  by  appellant,  we 
would  have  the  anomalous  condition  of  land- 
owners on  the  one  side  of  such  railways  be- 
ing protected  from  the  encroachments  of 
Johnson  grass  permitted  to  mature  and  go 
to  seed  on  their  right  of  ways,  while  those 
on  the  opposite  side  would  be  left  unprotect- 
ed. This,  in  my  opinion,  was  never  contem- 
plated; but,  on  the  contrary  the  statute,  I 
believe,  was  Intended  to  operate  so  as  to 
protect  contiguous  landowners  on  both  sides 
of  such  railway  right  of  ways,  notwithstand- 
ing such  tracts  might  abut  upon  a  public 
road,  Intervening  between  them  and  said 
railways;  and  for  this  additional  reason, 
outside  of  the  one  heretofore  expressed,  I 
think  that  the  proper  disposition  has  been 
made  of  this  case,  but  the  decision  herein 
is  based  alone  on  the  reasons  first  assigned. 
On  account,  however,  of  the  Importance  of 
the  question  Involved,  I  have  considered  it 
not  Improper  to  give  expression  to  the  above 
views  entertained  by  me. 

Jndgmwit  affirmed. 


INTERNATIONAL  &  G.  N.  B.  Ca  T. 

WALTERS. 

(Oourt  of  Civil  Appeals  of  Texas.   San  Antonio. 
Nov.  5,  1913.   On  Motion  for  Behearine 
Dec.  17,  1913.) 

1.  Appeal  and  Ebror  (S  773*)— Dishibsai/-- 
Delay  in  Fiuho  Bbiefs. 

Tbe  record  on  appeal  was  filed  with  the 
clerk  of  tbe  Court  of  Civil  Appeals  on  Jul;  30, 
1912,  and  the  cause  was  set  for  October  8th  but 
at  appellee's  request  was  postponed  until  Oc- 
tober 15th.    A  typewritten  copy  of  appellant's 


brief  was  delivered  to  appdlee*s  oonnsel  <m  Se^ 
tember  26th  and  printed  copiea  two  day*  later. 
The  brief  covered  only  a  few  questions,  chiefiy 
questions  of  fact,  and  it  was  not  alleged  that 
appellee  did  not  have  sufficient  time  to  brief  the 
case  after  receiving  the  copy  of  appellant's  brief. 
Hatdj  in  view  of  the  postponMnent  granted,  that 
appellee*!  motion  to  dismiss  the  appeal  for  de- 
lay in  filing  of  briefs  would  be  demed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8104, 8108-8110;  TtecTDifr 

2.  Bl&sTKB  AND  Sestaut  Q  290*>— Aoisoir  nm 

iNJTTBEBe—lNSrimiTOnONS— APFLUABILRr  TO 

Evidence. 

In  a  car  repairer's  action  fi>r  personal  in- 
juries, where  It  appeared  that  defendanfi  em- 
ploye on  tbe  engine  which  struck  him  saw  him 
oa  the  track  while  tlie  engine  was  12  feet  away 
a  diaige  tliat,  if  such  employ^  saw  and  realized 
the  danger,  it  was  his  du^  to  use  all  reasonable 
means  that  a  person  of  ordinary  pmdenoe  would 
have  used  under  the  drcamstances  to  pre* 
vent  injury,  and  that.  If  his  failure  to  do  so 
was  the  proximate  cause  cf  tbe  injury,  plain- 
tiff  oonld  recover,  was  not  wttbont  support  in 
tbe  evidenoe. 

[Ed.  Note^For  oOer  cwe^  m  Ibater  and 
Bervant;  Omt  Dig.  H  1180-UB4;  Dwk  Dig.  fl 
286.*] 

8.  Masibr  and  Sebtaut  (S  280*)— Aohor  fob 
iNjnuu—QuBsnoM  voe  Jubt— Discotbbko 
Fkbxl. 

On  evIdCTce,  In  a  car  repairer's  acHon  for 
personal  injuries,  held,  that  it  was  for  the  Jury 
to  say  wlwtber  defendant's  employes,  on  the 
engine  wliich  struck  plaintiffl,  exerdaed  ordinary 
care  to  prevent  the  uiJuiT,  ajod.  If  they  did  not, 
whether  such  care  oould  have  everted  Hie  In- 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1080>  1090^  1092-1132; 
Dec  Dig.  I  289.*] 

4.  Nkouqencb  (I  09*)— "PaoxiMA'nB  GAt»." 

An  injury  which  could  not  have  been  fore- 
seen or  reasonably  anticipated  as  the  natural 
and  probable  result  of  a  negligent  act  is  not 
proximately  caused  by  such  act. 

[Ed.  Note.— For  other  cases,  see  Neriigeno^ 
Cent  Dig.  I  72;  Dec.  Dig.  «  59.* 

For  other  definitions, 'see  Words  and  Phrasea, 
vol.  6,  pp.  6758-5769;  vol  8,  p.  7771.] 

6.  BlASTBB  AND  Skbtart  (8  248*)— AcnoR  nin 

IHJUBIW— DiBOOTBBKD  FeUII.. 

Where  a  car  rroairer  riding  cars  on  a  side 
track  jumped  therefrom  in  anadpatioo  of  in- 
jury and  ran  in  front  of  an  engine  f>n  a  parallel 
track,  and  where  there  was  no  evidence  uiat  the 
engineer  and  fireman  Imew  that  he  was  ridias 
cars  on  the  tdde  track,  nor  that  they  could  or 
would  by  ordinary  care  foresee  that  he  would  run 
in  front  of  the  engine,  they  could  not  anticipete 
probable  injury  to  him  until  It  became  apparent 
that  he  was  nearing  the  track  without  Icnowiag 
of  the  engine's  approach. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  801-804;  Dec  Dig.  f 
24a*] 

6.  Masteb  AifD  Sebvakt  (H  29S,  209*) — Ao- 
HON  FOB  Injuries  — Ihbtbuotioiib  — Cow- 

TBIBOTOBT  NBOLZOBHOB  AND  ABStniED  RISK. 

When  plaintiff  seeks  a  recovery  upon  Uie  is- 
sue of  discovered  peril  as  well  as  upon  other  the- 
ories, charges  on  contributory  negligence  and 
asRumed  risk  should  be  limited  to  be  considered 
only  upon  the  other  tlieories,  as  smfa  detenaea 
cannot  be  urged  to  defeat  liability  aiidng  hj 
reason  of  discovered  peril 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  H  1168-U79,  1180-1194: 
Dec  Dig.  IS  296,  206*} 
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Digitized  by 


Google 


INTERNATIONAL  A  O. 


N.  R.'0O.  T.  -WALTERS 


917 


On  Uotion  for  Befaearinc. 

7.  Maotee  and  Smvamt  (I  286*)— Action  for 
iNJTJBirs— Qtjestion  rOE  JVUT. 

In  a  car  repairer's  octioD  for  InJnrieB  by 
being  struck  by  an  engine,  held,  on  the  evidence, 
that  the  question  wbetlier  the  eiigineer  saw  plobi- 
tiff  on  the  side  of  the  car  from  which  he  jiuBp* 
ed  and  ran  in  front  of  the  engine  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1001.  1006.  1008.  1010- 
1016,  1017-1033.  103C-1042,  1044,  104&-1050; 
Dec  Dig.  S  ;;S6.*] 

Appeal  from  District  Court,  Harris  Coun- 
Charles  B.  Ashe,  Judge. 

Action  by  Frank  Walters  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
an>eals.  Berersed  and  remanded. 

WUson,  Dabney  A  Klnft  of  Hmuton,  for 
appellant 

MOURSUND,  J.  Frank  S.  Walters  filed 
this  suit  against  T.  J.  Freeman,  receiver,  and 
afterwards,  the  receivership  having  termi- 
nated, the  International  ft  Greet  Northern 
Railway  Company,  the  purchaser  of  the  prop- 
erties at  the  receiver's  sale,  was  made  a 
party  to  the  suit. 

PlalntUf  alleged  that  on  September  16, 
1009,  he  was  In  the.employ  of  Freeman,  re- 
ceiver, as  an  inspector  and  car  repairer  ui 
his  yards  at  Spring;  that  It  was  his  duty 
to  Inspect  cars  received  in  said  yards  for  de- 
fects, and  the  air  hose  connected  therewith, 
and  to  repair  such  defects  when  he  conld 
and  conide  np  the  air  hose,  and  in  the  dls- 
chai^  of  his  duty  it  often  became  necessary 
for  Mm  to  hang  onto  the  side  of  cars  while 
they  w^re  in  motion  In  said  yard;  that  on 
said  date  a  number  of  cars  were  standing  on 
a  siding,  and  certain  employes  were  In 
charge  of  an  engine  attached  to  other  cars 
which  they  were  backing  into  the  siding, 
where  the  others  stood,  for  the  purpose  of 
coupling  them  together,  and  it  became  plain- 
tlfTa  duty  to  Inspect  said  cars  and  the  air 
hose  and  to  conple  up  the  air  hose,  and  to 
this  end  he  was  riding  on  the  ladder,  on  the 
side  of  one  of  l^e  cars  attached  to  the  engine, 
as  was  usual  and  customary  under  such  dr- 
cmnstances;  that  upon  the  moving  cars  ap- 
proaching the  stationary  ones  the  speed  there- 
of was  not  reduced,  as  he  expected  would  be 
done  and  as  should  have  been  done,  but 
rather  Increased,  and  it  became  manifest  to 
him  that  the  moving  cars  would  strike  the 
others  with  unusual  force,  and  being  thereby 
put  in  danger,  and  fearing  for  his  safety,  he 
jumped  to  the  ground  and  undertook  to  cross 
another  track  running  parallel  with  the  one 
on  which  the  cars  were  moving  and  eight  or 
ten  feet  distant  therefrom,  when  he  was 
struck  by  the  engine  which  had  been  detach- 
ed from  the  said  cars  and  mn  upon  the  said 
track,  and  which  was  being  run  at  an  un- 
usual, dangerous,  and  excessive  rate  of  speed, 


to  wit,  more  than  six  miles  an  hoar,  In  ex- 
press violation  of  the  orders  and  rules  of 
defendant,  and  was  thereby  knocked  down 
and  Injured,  the  injuries  being  set  out  in  de- 
tail. He  further  allied:  "That  the  proxi- 
mate cause  of  the  injury  of  plaintiff,  as  afore- 
said, was  the  negUgence  and  carelessness  of 
defendant  recover,  and  those  of  his  servants 
and  ouDloyesln  durgeof  the  said  engine,  in 
this,  that  Qi^  ran  the  said  cars  Into  the 
said  siding  to  be  brought  In  contact  with  the 
stationary  ones  thereon,  or  wfara  they  knew, 
or  in  the  exercise  of  ordinary  care  would 
have  known,  that  they  would  probably  come 
in  contact  with  said  cars,  wltlwut  the  engine 
being  connected  therewith  so  as  to  control 
their  movement  and  make  it  possible  for  the 
cars  to  come  together  without  undue  and  un- 
necessary force,  and  without  endangering  the 
safety  of  those  of  defeodanifa  employes 
whose  duties  required  them  to  be  upon  and 
about  the  said  cars,  and  ran  the  said  cars  in- 
to the  said  siding  with  the  engine  detached 
therefrom  at  an  excessive  and  unnecessary 
speed,  in  violation  of  Che  said  rules  and  or- 
ders, well  knowing,  or  in  the  exercise  of  or- 
dinary care  would  have  known,  that  the  mov- 
ing cars  wonld  thereto  be  caused  to  strike 
upon  the  stationary  ones  with  undue  and  on- 
necessary  forc^  which  would  endanger  the 
safety  of  those  employes  whose  duties  re- 
quired them  to  be  upon  and  about  the  said 
cars ;  and  In  this,  that  the  said  employes  in 
charge  of  the  engine  gave  no  warning  of  the 
movements  of  the  said  engine  Into  and  upon 
the  said  siding  by  ringing  the  bell  or  blowing 
the  whistle,  or  in  other  manner,  as  was  their 
duty  to  do,  and  kept  no  lookout  ahead  of  the 
engine,  as  was  their  doty  to  do,  and  ran  the 
engine  at  an  unusual,  dangerous,  and  ex- 
cessive rate  of  speed,  In  violation  of  the  or- 
ders and  rules  of  defendant  as  aforesaid,  and 
that,  had  they  sounded  the  whistle  and 
rung  the  bell  or  given  other  adequate  warn- 
ing, plaintiff  would  have  been  advised  of  the 
approach  of  said  engine  and  have  avoided 
contract  therewith,  or.  If  they  had  kept  a 
reasonable  lookout  ahead  of  said  engine,  they 
wonld  have  discovered  plaintiff  in  time  to 
have  avoided  striking  him  by  warning  him 
of  the  approach  of  the  engine,  or  by  stopping 
the  same,  or  slacking  the  speed  thereof,  or 
bad  they  run  the  said  engine  at  the  usual 
and  proper  rate  of  speed,  he  would  not  have 
been  injured;  and  in  this,  that  those  in 
cha^e  of  the  said  engine  saw  plaintiff  and 
realized  the  danger  of  his  being  struck  by 
the  said  engine  in  time  to  have  avoided  strik- 
ing him,  by  the  reasonable  use  of  all  the 
means  at  their  command,  both  by  giving 
warning  and  by  stopping  the  said  engine  or 
slacking  the  speed  thereof,  but  to  use  such 
means  they  wholly  ftilled;  and  plaintiff  says 
that  he  was  in  the  exercise  of  ordinary  care 
in  leaving  the  said  car  and  in  undertaking  to 
cross  over  the  adjacent  track  under  the  at- 
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tending  drcnmstances,  and  that  his  Injoiy 
wftB  wlUunit  fault  or  n^lect  on  his  part** 

We  quote  from  aiv^Uant's  brief  its  state- 
ment of  defendant's  ideadlngs,  vis.:  *'De- 
fendant,  International .  &  Great  Northern 
Railway  Company,  replied,  first,  by  general 
denial,  and  second,  hj  a  plea  of  contributory 
negligence  on  the  part  of  the  plaintiff  In  gen- 
eral terms  and  by  a  plea  that  plalnUfl,  In 
riding  on  the  side  of  the  moving  can,  was 
not  acting  tai  furOierance  of  or  in  the  dis- 
charge of  any  duty  of  the  defendant  but  was 
acting  in  violation  of  the  rules,  niiereby  he 
assumed  all  dangers  resulting  from  his  said 
action  In  riding  on  the  moving  cars ;  that  if 
plaintiff,  in  so  riding,  was  In  the  discharge  of 
his  du^i  thai  the  injuries  comiAalned  of 
by  plalnUfl  resulted  from  risks  and  dangers 
whi<dk  were  ordinarily  Incident  to  the  ser- 
vice in  whldi  he  was  engaged,  and  wbidi  he 
had  assumed ;  that  the  risks  and  dangers  in 
getting  upon  said  moving  cars,  as  well  as  the 
danger  of  Jumping  firom  said  cars  or  crossing 
the  adjoining  track  of  d^endant,  were  ob> 
vlous  and  open  to  the  plaintiff,  and  known  to 
him  and  were  assumed  by  him ;  that  i^ain- 
tlfTs  injuries  were  directly  caused  or  contrib- 
uted to  by  his  own  negligence  in  riding  up- 
on said  moving  cars  and  in  alighting  there- 
from and  In  undertaking  to  cross  the  track  of 
defendant  in  front  of  the  approaching  en- 
gine \  that  the  oiglne  which  struck  the  plain- 
tiff was  open  to  the  view  of  plaintiff,  and  if 
plaintiff  had  exercised  his  sense  of  sight 
and  hearing,  or  undertaken  to  do  so, 
conld  wholly  have  avoided  t>^ng  hurt;  that 
both  plaintiff  and  T.  J.  Freeman,  receiver,  at 
the  time  of  the  accident,  were  engaged  In 
interstate  and  International  commerce,  and 
that  the  liability.  If  any,  to  plaintiff  was 
governed  by  the  laws  of  tiie  United  States, 
and  that  under  these  laws  plaintiff  was  in- 
jured through  risks  and  dangers.  If  any, 
which  he  had  assumed ;  that  the  risk  of  rid- 
ing upon  said  moving  train,  as  well  as  the 
risk  of  Jumping  from  same  or  of  crossing  the 
adjoining  track  of  defendant,  were  risks 
which,  under  the  law,  plaintiff  assumed,  and 
for  which  he  conld  not  hold  the  defendant 
liable." 

The  trial  resulted  In  a  verdict  and  Judg- 
ment for  plaintiff  for  $7,600. 

[1]  Appellee  has  filed  a  motion  to  dismiss 
the  appeal  because  briefs  were  not  filed  in 
the  trial  court  nor  in  this  court  until  Sep- 
tember 26.  191S.  The  record  was  filed  with 
the  clerk  of  the  Court  of  Civil  Appeals  of  the 
First  district  on  July  30,  1912,  and  the  case, 
having  been  transferred  to  this  court,  was 
set  for  submission  on  October  8,  1913,  but  at 
the  request  of  counsel  for  appellee  the  sub- 
mission was  postponed  until  October  16th. 
It  appears  that  a  typewritten  copy  of  the 
brief  was  delivered  by  counsel  for  appellant 
to  connsel  for  appellee  about  11  o'clock  a.  m. 
on  September  26, 1913,  and  on  the  morning  of 
the  next  day  two  printed  copies  were  deliv- 
ered to  said  counsel  for  appellee.   On  Sep- 


tember 29th  appellee's  motion  to  dismiss  tbB 
appeal  was  filed.  It  Is  not  allied  In  tbm  mo- 
tion that  wP^Uee'a  counsel  did  not  have  suf- 
ficient time  to  brief  the  case  after  reoelvlns 
die  coBV  of  anMiUant's  brief.  The  brief 
covers  only  a  few  Questions,  the  most  Im- 
portant bdng  questions  of  fiict,  and  it  la 
apparent  that  it  could  have  been  answered 
by  devoting  a  few  days  to  Uie  task;  In  tact, 
appdlee's  counsel  admitted  in  argDment  on 
the  BuAiaa  that  it  conld  be  done  In  12  hoars 
if  everything  else  was  laid  aside  and  atten- 
tion given  solely  to  the  preparation  of  audi 
reply. 

Following  Uie  dedidon  of  the  Supreme 
Court  In  thb  case  of  S.  A.  ft  A.  P.  Oo.  y. 
Holdra^  8S  Tex.  211,  54  S.  W.  TSl,  our  conrts 
have  ftreiiuaiQy  refused  to  dismiss  appeals 
where  the  time  left  appellee  was  amply  suffi- 
cient in  which  to  answer  appellant's  brief. 
Counsel  for  appellee^  In  an  argument  on  Ok 
motion  filed  since  the  submission  was  taken, 
insists  that  his  statement  concerning  brief- 
ing tile  case  in  12  hours  should  iu>t  be  made 
the  test  as  to  whether  the  appeal  should  be 
dismissed.  Certainly  it  would  be  exceedingly 
unfair  to  require  oounstf  for  awellee  to  brief 
a  case  in  the  least  Ume  In  which  It  conld 
possibly  be  done,  when  counsel  for  appellant 
has  taken  over  a  year's  time.  When  appel- 
lant's briefs  are  not  fifed  wiUiln  snfilcient 
time,  awellee  will  be  given  the  benefit  of 
every  doubt,  and  it  must  be  evident  from 
the  nature  of  the  brief  that  am^  tima 
has  been  afforded  appellee  to  answer  sach 
brief,  otherwise  the  appeal  should  be  dismiss- 
ed. While  appellee  had  only  12  days  in 
which  to  answer  from  the  time  he  received 
the  ^pewritten  copy  of  the  briet  yet,  hav- 
ing asked  and  obtained  a  postponement  of 
the  submission  for  one  week,  such  additional 
time  should  be  considered  In  passing  upon 
this  motion,  and,  it  not  being  alleged  In  the 
motion  that  appklee  was  injured  or  that  he 
did  not  have  ample  time  In  which  to  answrar 
appellant's  brie^  we  overrule  the  motion  to 
dismiss  the  app(»L 

Before  taking  up  the  assignments  of  error, 
we  will  make  a  brief  statement  of  the  fhcts 
bearing  upon  the  Issues  submitted  to  the 
Jury. 

Plaintiff  was  a  car  Inspector  and  r^taliw 
at  Spring  station  and  Junction  point,  at 
which  there  were  switching  yards  containing 
nine  side  tracks.  A  train  had  come  In,  and 
the  engine  crew  and  switchmen  of  same  were 
busy  "kicking"  cars  into  a  number  of  the  side 
tracks  for  the  purpose  of  carrying  the  train 
forward  to  Houston  with  such  additional 
cars  as  ought  to  be  switched  into  it  The  cars 
were  being  "kicked"  from  a  curved  lead  track 
into  the  different  side  tracks.  A  number 
of  cars  were  standing  on  track  No.  1.  not 
more  than  200  yards  from  the  lead  track, 
from  which  the  switching  was  being  done, 
tind,  as  nine  cars  were  "kicked"  into  track 
No.  1  to  be  added  to  the  stationary  train, 
plaintiff  mounted  the  aide  of  one  of  the  cars 
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to  xUe  down  to  when  flie  statlmur  can 
were,  for  the  ptupoee  of  Inspecting  the  can 
wUeta  were  being  added  to  said  train,  m 
that  the  train  conld  go  to  Honston.  The 
rules  of  the  company  forbade  the  riding  of 
cars  thxvnigh  the  yaids  br  car  Inotecfeon,  but 
the  men  freqnently  code  them  for  their  eon- 
Tenienoe  and  to  get  throng  their  woA 
promptly.  Plaintiff  rode  the  cars  upon  this 
occasion  to  saTe  himself  a  walk  of  less  than 
200  yards.  At  the  time  plaintiff  monnted  the 
cars  ttie  engine  was  not  Tislble  to  him,  bdng 
hid  by  the  cnrro  of  the  cars.  Thore  Is  no 
evidence  that  the  engineer  or  fireman,  or 
any  other  member  of  the  train  crew,  aaw 
plaintiff  mount  the  cars,  and  neither  the  en- 
gineer nor  fireman  knew  he  had  gotten  on  the 
side  of  the  cars  nntll  after  plaintiff  was  in- 
jnred.  After  "kl<Adng"  the  string  of  cars 
into  track  No.  1,  the  engine  was  nm  back  on 
track  No.  %  distant  about  10  feet  from  No  1, 
for  the  purpose  of  going  after  water  and  oil. 
The  engineer  was  looking  down  the  track  in 
the  direction  he  was  going,  watching  for  sig- 
nals from  the  swing  brakeman,  W.  W.  Tuck- 
er, who  was  on  the  rear  of  the  tender.  He 
could  have  seen  plaintiff  on  the  side  of  the 
cars  going  down  track  No.  1  had  he  looked 
that  way,  but  testified  he  did  not  do  so  on 
account  of  having  his  attention  fixed  down 
the  track  on  which  he  was  moving.  Plaintiff 
concluded  that  the  cars  he  was  rtdli^  upon 
had  been  "kicked"  with  too  much  force  and, 
fearing  they  would  collide  with  such  force  as 
to  subject  him  to  danger.  Jumped  off  and  ran 
diagonally  across  track  No.  2  Immediately  In 
front  of  the  engine,  with  his  side  toward  the 
engine,  and  wlthojit  looking  to  see  whether 
the  engine  was  coming  on  that  track  or  not 
He  did  not  see  the  engine  until  he  was  on  the 
track  and  the  engine  within  about  two  or 
three  feet  of  him.  In  fact,  he  did  not  know 
the  oigine  had  been  detached  from  the  cars 
he  was  riding.  He  heard  no  whistle  or  bell 
and  saw  the  engine  only  In  time  to  say  that 
he  aaw  It  before  It  struck  him.  He  testified 
the  noise  of  the  engine  must  have  caused 
him  to  turn  his  head.  He  simply  did  not 
expect  the  engine  to  be  back  on  that  track 
and  therefore  did  not  look  for  it.  He  knew 
that  engines  were  likely  to  be  moved  through 
the  yards  at  any  time,  sometimes  going  back 
tor  water  or  oil  or  for  other  pnrpoaes.  He 
also  testified  that  the  practice  was  to  ring 
the  bell  when  engines  were  moving  to  and 
fro  In  the  yards.  The  evidence  was  conflict- 
ing as  to  whether  the  bell  was  rung  upon  this 
occasion.  The  rules  of  the  company  roQulr- 
ed  the  bell  to  be  rang  when  the  engine  start- 
ed bat  did  not  require  the  ringing  to  be  k^t 
up  In  the  yards  nor  that  the  whistle  be 
blown. 

Plaintiff  testified  the  cars  he  Jumped  from 
were  moving  at  the  rate  of  about  six  miles 
an  hoar,  and  that  the  engine  must  have  been 
going  20  miles  an  hour  when  it  struck  him. 
He  based  this  estimate  on  the  fact  that  the 


engine  eat  looee  from  the  cars  "kicked"  Into 
track  No.  1  in  time  to  strike  him  as  he  was 
running  across  track  2.  As  a  matter  of  fact, 
plaintiff  testUed  he  did  not  know  that  the 
oiglne  ever  ran  Into  switch  track  Na  1,  and 
the  testimony  of  the  engineer  and  the  two 
Tuckers,  who  were  on  the  tender  of  the  en- 
gine at  the  time  plaintiff  was  injured,  shows 
that  the  engine  slowed  down  on  the  lead 
trade,  and  the  cars  were  "kicked"  Into  track 
1,  but  the  engine  did  not  stop  at  all,  as  the 
Tuckers  threw  the  switch  for  track  2,  and 
the  engine  without  stopplog  moved  into  said 
track ;  the  Tuckers  jumping  on  the  engine. 

The  oigineer  and  the  Tuckers  testified  the 
engine  was  moving  at  the  rate  of  four  or  five 
miles  an  hour.  The  cars  were  "kicked"  up- 
grade and  in  fact  did  not  come  in  contact 
with  the  stationary  cars  with  any  undue 
force.  As  the  engine  backed  up  track  2,  the 
Tuckers  were  on  the  tender  to  keep  a  look- 
out; W.  W.  Tucker  being  on  the  same  side 
as  the  engineer  (that  Is,  the  side  next  to  the 
Idcked  care),  while  J.  3.  Tu(A:er  was  on  the 
other  side,  as  was  the  fireman.  Both  of  the 
Tuckers  saw  plaintiff  hanging  on  the  string 
of  cars  and  saw  him  when  he  got  off  the  cars 
and  started  across  toward  track  2.  W.  W. 
Tucker's  testimony  Is  not  very  clear,  but, 
taking  it  most  favorably  towards  plaintiff,  it 
appears  that  when  about  12  feet  distant  from 
plaintiff  he  saw  that  plaintiff  was  going  to 
get  on  track  2  but  did  not  give  the  stop  sig- 
nal until  within  about  S  feet  of  plaintiff, 
which  was  Just  at  the  time  his  brother  called 
to  plaintiff.  At  one  place  he  states  that 
plaintiff  was  about  6  feet  from  the  engine  "at 
the  time  he  was  about  to  mount  the  track" ; 
at  another  place  he  gives  the  distance  as  12 
feet  when  plaintiff  attempted  to  get  on  the 
track,  and  as  6  feet  when  he  actually  was 
on  the  track,  and  ttiat  he  was  about  the  cen- 
ter of  the  tmck.  when  J.  3.  Tucker  called 
to  him  and  the  witness  gave  the  stop  signal. 

J.  J.  Tucker  testified  that  the  cars  on 
which  plaintiff  was  riding  were  going  at  the 
rate  of  about  three  miles  an  hour ;  that  four 
or  five  feet  before  the  raiiglne  got  to  plaintiff 
he  Jumped  off  and  ran  angling  to  the  north ; 
that  as  plaintiff  entered  track  2  witness  call- 
ed to  him,  "Look  out,  f^ow,  what  In  the  hell 
do  yon  meanf  that  plaintiff  was  about  four 
or  five  feet  from  Oie  engine ;  that  he  glanced 
aronnd  and  started  to  Jnmn  at  which  time 
the  oiglne  hit  blm.  He  testified  that  he  did 
not  know  plaintiff  was  going  to  oiter  track 
2  until  ha  did  80,  and  ttiat  he  Immediately 
hallooed  to  him,  and  W.  W.  Tucker  gave  a 
violent  stop  sl^iel,  which  was  ob^ed;  the 
engine  gi^ng  about  an  englne^e  length  before 
It  stopped,  which  was  about  62  feet 

Plaintiff  testified  he  was  running  across 
the  track  as  fiut  as  he  could  when  he  was 
strudE.  W.  W.  Tucker  said  plaintiff  was 
moving  at  a  speed  Just  out  of  a  walk,  wha}; 
he  would  call  a  trot 

Of  the  cars  to  be  Inspected  by  plaintiff 
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some  were  destined  to  points  b^ond  the 
state. 

[2, 3]  By  the  flrst  assignment  of  error 
complaint  Is  made  because  the  coart  in- 
stmcted  the  Jury,  If  they  believed  the  Tuck- 
ers saw  plaintiff  and  realized  the  danger  to 
which  he  was  being  exposed  of  being  struck 
by  the  engine,  then  it  was  their  duty  to  use 
all  reasonable  means  at  their  command  that 
persons  of  ordinary  prudence  would  have 
used,  under  the  circumstances,  to  prevent 
injury  to  plalntltF;  and  if  the  jury  believed 
they  failed  to  use  such  means,  and  that 
such  failure  was  the  proximate  cause  of 
the  injury  to  plaintiff,  then  to  return  a  ver- 
dict for  plaintiff.  The  contentloa  Is  that 
there  is  no  evidence  to  support  the  submla- 
slon  of  said  Issue.  In  view  of  W.  W.  Tuck- 
er's testimony,  we  think  the  evidence  Jus- 
tlfled  the  submission  of  the  Issue.  If  he 
saw  plaintiff  about  to  enter  track  2  while 
the  engine  was  12  feet  distant  from  plain- 
tiff, then  his  brother  also  saw  him  under 
the  same  circumstances,  and  the  jury  could 
find  that  they  should  have  at  once  called  to 
plaintiff  and  given  a  stop  signal  Instead  of 
waiting  until  he  had  stepped  on  the  track. 
From  the  evidence  it  appears  that  a  heavy 
engine  cannot  be  stopped  in  less  distance 
than  that  testified  to  In  this  case,  namely, 
about  62  feet,  so  it  Is  not  made  to  appear 
that  a  stop  signal  alone  would  have  availed 
anything;  but,  as  the  ei^ine  was  going 
slowly,  the  extra  distance  might  have  been 
of  much  avail  If  plaintiff  had  been  warned 
by  the  Tuckers  as  he  was  about  to  step  on 
the  track.  In  considering  this  matter  we 
of  course  must  view  the  evidence  most  fa- 
vorably to  appellee  and  must  necessarily 
discard  the  testimony  of  J.  J.  Tucker  as  to 
the  position  of  plaintiff  when  he  called  to 
him  and  accept  that  of  W.  W.  Tucker  as 
to  the  distance  from  the  engine  when  he 
first  saw  that  plaintiff  was  about  to  step 
upon  the  track.  It  follows  that,  if  J.  J. 
Tucker  saw  plaintiff  all  the  time,  he  al^u 
saw  him  about  to  step  on  the  track  when 
12  feet  distant  from  the  engine,  and  It  was 
for  the  jury  to  say.  In  view  of  all  the  cir- 
cumstances, whether  said  3.  3.  Tucker  and 
W.  W,  Tucker  exercised  ordinary  care  to 
use  all  the  means  In  their  power  to  pre- 
vent the  Injury,  and,  if  they  did  not  exer- 
cise such  care,  Vrhether  by  exercising  tbe 
same  they  could  have  averted  the  injury. 
We  overrule  the  assignment 

[4,  S]  By  assignment  No.  2  another  com- 
plaint is  made  of  the  charge;  the  portion 
objected  to  being  copied  In  the  assignment 
and  being  very  long.  After  requlrli^  the 
finding  of  Tcrions  matters,  descriptive  of 
how  plaintiff  came  to  be  injured,  as  al- 
lied by  him,  the  court  aiiCed  the  follow- 
ing: "And  you  believe  'kicking'  the  cars 
into  the  dding  at  the  rate  of  speed  at  which 
they  were  'kicked*  would  have  caused  a 
person  of  ordinary  prudence,  situated  as 
plaintiff  was,  to  jump  from  the  car  tor  fear 


of  injury  and  to  run  across  said  track,  under 
the  drcumstancea  he  '■lo^wif  he  did,  and  be- 
lieve that  those  In  diarge  of  the  ei^ne  knew 
of  plalntUTs  position  on  the  car,  and  of  bis 
probable  ignorance  of  the  approach  of  the 
engine,  if  he  was  Ignorant  thereof  or  in  the 
exerdse  of  ordinary  care  wonld  have  known 
thereof  and  would,  in  the  exerdae  of  such 
care,  have  foreseen  that  plaintiff,  under  the 
circumstances,  would  probably  jump  from 
the  car  and  run  across  the  tradi,  and  In  ao 
doing  would  be  exposed  to  the  danger  of 
being  struck  by  tbe  wglne,  and  believe  tiiat 
those  in  charge  of  the  engine.  In  the  exer- 
cise of  ordinary  cub,  should  and  could  bare 
rung  the  bell  or  blown  the  whistle  or  given 
other  warning  to  plaintiff  of  the  approach 
of  the  oigine^  and  that,  had  either  been 
don^  he  would  have  been  advised  of  the 
approach  thereof  and  avoided  contact  there- 
with, and  you  believe  they  failed  to  do  either 
to  warn  him,  and  believe  such  failure,  tC 
any.  was  negligence,  and  that  such  negU- 
gence  was  the  proximate  cause  of  the  Ut- 
jury  of  plaintiff  you  will  return  a  verdict 
for  plaintiff;  but,  unless  you  so  find,  yon 
will  return  a  verdict  for  defendant"  The 
objection  made  to  this  <diarge  is  that  it 
submits  various  matters  concerning  whliA 
there  la  no  evidence,  and  that  the  issue 
whether  failure  to  blow  the  whistle  or  ring 
the  bell  was  the  proximate  cause  Is  made 
dependent  upon  contingencies  of  an  uncer- 
talQ  character  dependent  upon  actions  of 
plaintiff  not  to  be  anticipated  or  foreseoi. 
There  is  no  evidence  that  the  persons  in 
charge  of  the  engine,  tIz.,  the  engineer  and 
fireman,  who  were  the  only  persons  who 
could  give  signals  by  means  of  whistle  or 
bell,  knew  that  plaintiff  was  riding  the 
cars  until  after  he  was  injured;  nor  Is  there 
any  evidence  that  they  knew  he  was  prob- 
ably ignorant  of  the  approach  of  the  en- 
gine, nor  that  th^  could  or  would,  in  ttie 
exerdse  of  ordinary  care,  have  foreseen 
that  plaintiff  would  jump  from  the  cars 
which  in  fact  did  not  collide  violently  with 
the  stationary  ones,  nor  that,  if  be  did  Jump 
off,  he  would  run  across  track  2  Instead  of 
staying  between  the  two  tracks.  It  it  sboold 
be  contended  that  the  Tuckers  were  par- 
tially in  charge  of  the  eng^e  and  saw  plain- 
tiff on  the  cars,  then  ttie  fact  remains  that 
they  could  not  reasonably  anticipate  that 
plaintiff  would  become  apprehensive  with- 
out cause  and  jump  from  the  cars,  and  that 
he  was  Ignorant  of  the  approach  of  the  oi- 
gise  and  would  run  across  right  in  front 
of  the  same  Instead  of  staying  between  tbe 
two  tra<fts.  An  Injury  which  could  not 
have  been  foreseen  or  reasonably  anticipated 
as  the  natural  and  probable  result  of  a  neg- 
ligent act  is  not  proximately  caused  by  nidi 
act  At  the  time  when  the  appellee  claims 
the  employes  of  appellant  should  have  given 
warning  by  ringing  tiie  bell  or  blowing  the 
whistle,  there  were  no  facts  or  dicnmstanc- 
es  known  to  than  lAich  vonU  canae  tlkem 
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to  TBUmMj  anticipate  tbat  the  failore  to 
ring  the  beU  or  Vknr  the  wUatte  wonM  wue 
InjQTy  to  ajvflUee  or  any  one  elae.  JJndst 
the  thcta  th^  ooohi  not  anticipate  lajnir 
to  fl^MUee  aa  probid>le  until  It  became  ap- 
parent that  he  vaa  Tostaiff  hpim  txaxk  2  in 
a  manner  tnflimtlng  that  he  4U  not  know 
of  the  exlatenoe  «f  the  «|lne  <m  aald  traok. 
T.  ft  F.  By.  Co.  T.  BUbam.  90  Tex.  228,  88 
a  W.  162;  Krelgh  t.  Weatlnghouae  C.  K. 
*  Co..  102  Fed.  12C^8iaaA.338.11L. 
a  A.  (N.  S.)  681;  BaUwa?  t.  Retden,  48  Tex. 
av.  App^  401t  107  &  W.  661;  Pullman  Go. 
r.  CaTlneaa,  S3  Tex.  Civ.  App.  540^  U6  8. 
W.  412;  BaUway  t.  EUIott,  6S  Fed.  94fi^  B 
a  a  A.  847,  20  lu  B.  A  682;  Ballway  t. 
Welch,  100  Tex.  118,  94  S.  W.  888.  We  aoa- 
taln  the  aasl^ime&t. 

Ttua  third  aaalgnment  raiatea  to  the  aoffl- 
dency  of  the  evidence^  while  the  fifth  com- 
plains of  the  verdict  as  enesslye.  In  view 
of  another  trliO,  we  will  not  go  Into  the 
matters  raised  by  these  aaslgnmentii. 

There  Is  no  merit  In  the  fourth  assign- 
ment ot  error  complaining  of  the  charge  on 
oontribntory  negligence  under  the  federal 
Employers*  liability  Act  of  1908,  and  the 
same  la  orerrOled. 

[B]  Ass^nment  No.  6  is  overmled.  The 
court  did  not  err  In  rising  to  ^ve  the 
charge  on  assumed  risk,  in  view  of  the 
fact  that  the  Issue  of  dlscoTered  peril  was 
In  the  case,  it  would  have  been  Improper 
to  have  given  the  charge  In  question,  whldi 
applied  to  the  whole  case.  When  i>lalntiff 
seeks  a  recovery  upon  the  issue  of  discovered 
peril  as  well  as  upon  other  theories,  diatg- 
es  on  contributory  negligence  and  assumed 
risk  sbonld  be  Undted  to  be  considered  only 
upon  tbe  other  tbeorles,  as  such  defenses 
cannot  be  ui^;ed  to  defeat  IlaUIlty  arising 
by  reason  of  discovered  peril.  Ballway  v. 
Finn  (Civ.  App.)  107  8.  W.  94;  a.  e.,  101  Tex. 
611,  109  8.  W.  918;  Kc-Dey  Ballway,  101 
S.  W.  1160;  Ballway  v.  8(»rborough,  104 
&  W.  408. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  MotUm  ftv  Behearbig. 

HOUBSUND,  7.  [f]  We  have  carefully 
considered  appeltee's  motion  for  rehearing 
and  conclude  that  the  evidence  Is  sufficient 
for  the  Jury  to  find  that  the  en^neer,  not- 
withstanding his  doiial,  did  see  appcUee  on 
the  side  of  the  car.  However,  we  are  stm 
of  the  <viidon  that  the  evidence  did  not 
Justi^  ttie  submlsdon  of  the  issue  whether 
those  In  diarge  of  the  engine  should  have 
given  dgnals  by  btil  or  whistle.  Thm  wue 
no  facts  charing  Hum  with  notice  tbat  ap- 
pellee did  not  know  the  engine  was  on  the 
ottker  tra<^  nor  that  appdlee  wonld  prtAa- 
bly  Jump  teom  the  cara,  and,  If  so,  that  he 
wonld  nm  acroaa  In  finmt  €t  the  engine  in- 
stead of  remaining  between  the  tracks. 

The  motion  Is  overruled. 

*For  OtbV  «MW  M* 


NUNN  V.  PADGITT  BBOS.  et  aL 

(Court  of  CLtn  Appeals  of  Texas.  DaUaa. 
Nov.  22, 191S.   Rehearing  Denied 

Dec.  20,  1918.) 

1.  Chatfel  MovroAOKS  ({§  220-222, 

COITTKRSIOH  BT  MOKTOAGOB. 

While  a  chattel  uortgagor  in  posseBrion 
may  sell  the  property  la  recoKnition  of  the 
mortgagee's  rignt,  a  sale  In  deoiu  of  such  right 
woQid  be  a  converaioQ  hy  tbe  mortgagor  and 
also  by  the  parchaier  if  be  persiBted  m  deDy- 
Ing  mortgagee*!  right 

[Bd.  Note.— For  other  cases,  lee  Chattel 
^r^e^ent  Dig.  H  468-470;  Dec  Dig.  8S 

2.  TBOVXB  AMD  CONTXBSION  (S  11*)— OWNEB- 

eaxB  or  Pbopbbtt. 

Bine9  one  who  bnya  personal^  mast  as- 
eertatu  tiie  ownerah^  thereof  at  hii  peril,  his 
possesaion  In  dmial  of  the  real  owner*i  right  if 
the  aeUer  had  no  authority  to  sell  is  a  conver- 
sion of  the  proper!?. 

[Ed.  Note^For  other  casea,  see  Trover  and 
^nversion.  Cent  I^.  U  96-98;  Dec.  Dig.  | 

8.  Chatth.  Mobtoasw  (H  220-222*)— Saub 

or  PBOFXBTT— CONVEBSIOXr  bt  Mobtoaoob. 
Where  the  mortgagee  of  chattels  sold  tbe 
mortgage  notes  to  plaintiff  and  subsequenUy 
parchased  the  mortmfed  propert;,  he  became 
in  effect  a  mortgagor  in  posaession  aa  to  plain- 
tiff; and  hence  his  soDseqaeot  sale  of  the 
property  in  denial  of  pUintiFs  rights  was  a 
converBioo. 

[Bd.  Note.— For  other  cases,  see  Cliattel 
Mortgages.  Cent  Dig.  If  468-470;  Dec.  Dig.  H 

220-222.*] 

4.  Chattbl  MoBTOAon  a  226*)— Bbcobdino 

— Eftxct  BXTwmr  FabtzBs. 

That  a  chattel  mortgagor  denied,  when  he 
aqld  property  covered  by  a  recorded  chattel 
mortgage,  that  the  property  was  incumbered 
wonld  not  be  a  defense  to  the  right  of  the 
mortgagee  to  sue  the  purchaser  of  tbe  prop- 
er^ for  its  conversion  tty  the  denial  of  such 
mortgagee's  rights. 

[Ed.  Note.— For  other  cas«i,  see  Chattel 
Mort^es,  Cent  Dig.  H  468-470;  Dec.  Dig. 

6.  CHAiraL  HOBTOAOKS  (S  226*)— Rboobdino 
-Effect  as  to  Pubchasebs. 

Tbe  fact  that  the  county  clerk  adrlsed  pur- 
chasers of  property  covered  by  a  recorded 
chattel  mortgage  that  the  property  was  not 
mortgaged  wonld  not  prevent  the  pnrchaBers 
from  being  liable  to  tbe  mortgagee  for  its  con- 
veraion. 

[£:d.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  468-470;  Dec.  Dig.  | 
226.*] 

6.  Ghattei,  Mobtgages  ({  226*)— Pdbohase 
OF  Mortgaged  Peopebtt— Gonvebszon  bt 
Pdbchasbb. 

That  defendant  agreed  to  advance  money 
with  which  to  purchase  property  covered  by  a 
recorded  diattel  mortgage  only  on  condition 
that  mortgagors  should  first  convey  to  her  that 
she  might  convey  to  her  son  and  in  that  meth- 
od give  her  what  she  considered  greater  secu- 
rity for  the  money  advanced  would  not  pre- 
vent defendant's  pnrchaee  from  being  a  eonver- 
■ton  of  the  property  as  to  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Ghattei 
Mortgages.  Gent  Dig.  Sf  468-470;  Dec  Dig. 
5  225.  •] 

7.  Chattel  Mobtoaoes  ({  170*)— Cokvebsion 
OP  Pbopebtt. 

Whoever  with  actual  or  eonstmctlTe  no- 
tice of  tbe  chattel  mortgage  Is  directly  or  in- 
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directly  the  inBtrnmentallty  through  which  a 
conTer8i<Hi  of  mortgaged  property  la  brought 
about  is  liable  for  the  conversion. 

[Bd.  Note.— For  other  cues,  see  Chattel 
BSortgages,  Cent.  Dig.  {  805;  Dee.  Dig.  { 170.*] 

&  Ohatixl  Moksahu  (i  304*)— BaooBDma 

OF  HOBTOAOC  —  FSBSOnS  AVROXBD  — PUB- 

0HA8EB  OP  MOBTOAOKD  NOTES. 

Rev.  Civ.  St  1911,  art  Se61,  provides 
that  all  persons  shall  be  charged  with  notice 
of  a  chattel  mortgage  duly  renstered  "and  of 
the  rights  of  the  mortgagee,  nis  assignee  or 
representative  thereunder"  and  artide  5659 

Erovides  for  discharging  of  mortgage  by  ac- 
Dowledging  satisfaction  of  the  debt  upon  the 
registry  book.  Held,  that  the  failure  of  the 
purchaser  of  chattel  mortgage  notes  to  have 
the  assignment  of  the  notes  to  him  recorded 
woald  not  prevent  persons  purchasing  the 
property  from  bdng  charged  tor  tlie  registra- 
tion with  notice  of  the  mortgag*  and  of  Ua 
rights  thereunder. 

[Ed.  Note.— For  other  eases,  see  Ghattd 
Mortgages,  Cent  Dig.  {  461;  Dee.  Dig.  i  204.*] 

9.  Chattbi,  Mobtgaobs  ({  225*)— Riqhts  or 
Assignee— CoNvxBaiON  of  Pbofbbtt. 

An  assignee  of  notes  secured  by  a  record- 
ed chattel  mortgage  was  not  negligent  in  per- 
mitting the  property  to  remain  in  the  posses- 
sion of  one  who  he  knew  had  purchased  it 
from  the  mor^gor,  so  as  to  prevent  liim  from 
recovering  for  its  conversion  by  sale,  in  view 
of  Bev.  Civ.  St  1911,  art  6665,  making  chat- 
tel mortgages  void  against  subsequent  purchas- 
ers, etc,  unless  registered,  where  the  property 
remains  in  mortgagor's  possession. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mot^^s,  Cent  Dig.  |f  468-470;  Dml  Dig. 

10.  Cbattbl  MoBTaAon  (|  229*)— CoicnB- 
sioif  or  Pbofbbtt— Acnom—AicoiiNT  or 

Recotebt 

Where  the  value  of  property  covered  by 
a  recorded  chattel  mortgage  exceeds  the 
amount  of  the  debt  the  judgment  in  an  action 
by  a  mortgagee  for  conversion,  sboold  be  for 
the  debt  and,  if  the  debt  exceeds  the  value  of 
the  property,  should  be  for  such  value. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  479-4^;  De&  Dig.  I 
220.*] 

Appeal  from  Dallas  Oonnty  Ooart;  W.  F, 
Whltehurst,  Judge. 

Action  by  W.  G.  Nunn  against  Padgitt 
Bros,  and  others.  From  a  Judgment  for  de- 
fendants, .plaintiff  appeals.  Beversed  and 
rendered. 

Wood  &  Wood,  of  Dallas,  for  appellant 
Alex  F.  Weisbetg,  J.  Hart  Willis,  and  Sprace, 
Knight,  Baker  ft  Harzla,  all  of  Dallas,  for 
appellees. 

RASBUR7,  J.  Appellant  sued  appellees 
for  the  value  of  certain  personal  property  al- 
leged to  have  been  converted  by  appeUeea  and 
upon  wUch  appellant,  at  the  time  of  such 
conveislont  had  a  mortgage  ilea  properly 
reglatered  to  secure  an  indebtedness  due  him. 
,Ttie  appellees  In  effect  urged  as  a  defense 
to  the  suit  that  fliey  used  proper  diligence 
to  ascertain  the  existence  of  tlie  lien  and 
failed  to  do  80,  and  hence  were  Innocent 
purchasers,  and  further  that  ttaegr  never  took 
actual  possession  of  the  property;  and  hence 
there  was  no  conversion  of  same. 


It  appears  from  the  evidence  In  substance 
that  J.  M.  MulUns  and  Davis  McMacUn  were 
partners  In  business  under  the  firm  name  of 
Dallas  Electrical  Construction  Company  in 
the  clt7  of  Dallas.  W.  O.  Nunn,  of  Ladonla, 
Tex.,  an  acquaintance  of  some  years  at 
botli  Hulllns  and  McMackIn,  upon  tb^  ro- 
queat.  Indorsed  ttieir  note  for  |100  In  ordw 
to  enable  them  to  negotiate  same  at  bank, 
which  was  done.  Nnnn,  as  indorser,  was 
later  compelled  to  pay  aame  xeaan  td  Uie 
default  of  MnlUns  and  ICclfacUo.  Subse- 
quent to  the  drcumstanoes  rdated  above, 
Mulllns  sold  McMackIn  his  Interest  in  the 
Dallas  Electrical  Construction  Company.  In 
paynuoit  of  part  or  all  of  the  purdUBB  pzlo^ 
HulUna  accqited  Mtaiaddn'B  18  ^omlaaory 
notes,  eadi  for  976,  aecnred  In  paymcott  by 
chattel  mortgage  on  the  property,  for  the 
value  of  whidi  Uda  suit  was  bnmifht  Tbm 
mortgage  was  regletered  as  directed  by  stat- 
ute, and  redtes  the  transaction  to  be  for  Qte 
purposes  we  have  just  stated,  and  subrogates 
by  its  terms  all  pundiasers  of  the  notes  to 
the  benefits  of  the  mortgage.  After  the  sale 
by  Mullins  to  McMackIn,  in  order  to  enable 
HuIllnB  to  borrow  $500  from  the  Guaranty 
State  Bank  ft  Trust  Company,  Nunn  signed 
a  note  for  that  amount  Jointly  with  Mullins. 
The  bank  accepted  the  note.  To  secure  the 
bank  In  the  payment  of  the  $500  note  and 
Nunn  in  hla  Indorsement  thereot  as  well  as 
the  repayment  to  blm  of  the  amount  paid  out 
on  the  $100  note^  Mullins  transferred  the  18 
McMackIn  notes  to  the  bank.  McMackIn 
paid  off  Buffldent  of  the  mortgage  notes  to 
reduce  the  $600  note  to  $271,  when  payments 
ceased.  Thereupon  Nunn  was  compedled  to 
take  over  the  balance,  which  he  did,  and 
whereupon  the  bank  transferred  him  the  un- 
paid mortgage  notes.  Nunn  attempted  to  col- 
lect the  amount  due  him  by  Mullins  and  Mc- 
MackIn but  was  unable  to  do  so.  In  the 
meanwhile,  for  some  reason  and  in  manner 
not  made  clear  by  the  record,  Mullins  re- 
purchased from  McMacldn  the  business  of 
the  Dallas  Electrical  Constmction  Company 
and  operated  same  for  about  one  month, 
when  he  sold  a  jrartlon  of  the  tools,  imple- 
ments, etc,  to  one  of  the  appellees,  Mrs. 
Amelia  Wunderlich;  such  portion  being  cov- 
ered by  the  mortgage  securing  the  payment 
of  the  18  notes  given  by  McMackIn  to  Mul- 
lins, transferred  by  Mulllns  to  the  bank  and 
by  the  bank  transferred  to  Nunn.  Mrs.  Wun- 
derlich paid  $260  for  the  property  sold  her 
by  Mullins,  and  the  transfer  was  by  bill  of 
sale  warranting  title  free  of  Ileus,  etc  On 
the  same  day  she  purchased  the  property, 
Hra  Wunderlich,  in  consideration  of  the 
note  of  Frank  Courtney  and  Emil  Wunder^ 
Uxh,  her  ma,  tor  $260,  dne  one  year  from 
date  with  8  per  cent  interest,  conveyed  the 
same  pn^erly  to  tbran  and  as  aecmlty  for 
payment  of  the  note  retained  a  lien  ocmort- 
gage  against  the  property  so  conv^ed.  By 
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the  terms  of  the  conreyauce  Courtney  and 
Wtmderllifli  are  required  to  remoTe  the  prop- 
erty to  128  Bryan  street,  to  keep  it  insured 
with  loos  payable  to  Mrs.  Wnnderlich,  not 
to  remove  same  from  its  location  without 
her  consent,  and  to  keep  same  In  good  con- 
dltkm  and  repair,  and  provided  for  the  usual 
conditions  of  forfeiture  and  seizure  in  case 
<tf  default  in  payment  of  the  note,  etc  Be- 
fore buying  the  property,  both  Bfra  Wunder- 
lU3i  and  her  attorney  inquired  particularly 
of  Malllna,  who  was  then  in  poBSeaslon  of 
the  property  by  virtue  of  his  repurchase  from 
McMacMn,  If  there  was  any  lien  or  Incum- 
brance against  the  property  and  if  any  other 
person  had  any  interest  therein,  and  he  as- 
sured them  that  no  liens  existed  and  he  was 
sole  owner  thereof.  Mrs.  Wunderlich  and 
her  son.  Bmii  WunderliiA,  testified  that  they 
inquired  of  the  county  clerh  concerning  a 
mortgage  against  the  property,  and  that 
they  were  informed  none  was  of  record.  The 
same  parties  also  testified  that,  while  Mrs. 
WuDderll(^  took  a  conveyance  from  Mnllins 
to  herself  and  in  turn  conveyed  to  Emil  Wun- 
derlich and  Frank  Courtney,  ebe  was  not  in 
fact  buying  ttae  property  for  her  own  use 
but  for  her  son  and  Courtney  and  took  such 
method,  under  advice  of  counsel,  as  the 
beat  plan  of  securing  herself  In  the  payment 
of  the  money  advanced  to  them,  which  was 
in  fact  only  a  loan.  Appellant,  Nunn,  be- 
fore filing  suit,  attempted  to  locate  the  mort- 
gaged property,  but  was  unable  to  do  so.  It 
was  developed  upon  trial  of  the  case  that 
same  was  in  possession  of  Emil  Wunderlich 
In  storaga  The  witness  Boettlger  testlfled 
the  same  was  of  the  value  of  $295.  Mrs. 
Wunderlich  paid  Mullins  $260  therefor. 
Nunn's  debt  after  this  suit  was  filed  was  re- 
duced to  $274.16  by  payments  received  from 
some  bankrupt  proceeding,  presumably 
against  ^ther  McMackin  or  Mullins.  The 
essentials  of  the  facts  here  stated  are  un- 
disputed. Upon  trial  before  jury  there  was 
a  verdict  against  appellant  followed  by  Judg- 
ment, from  which  be  has  appealed. 

The  appellant  has  filed  two  assignments 
of  error;  the  first  attacking  the  charge  of 
the  court,  and  the  second  challenging  the 
sufficiency  of  the  evidmce  to  sustain  the 
Terdict  and  Judgment  We  think  the  critl- 
€Sasa  of  the  charge  by  appellant  correct,  but 
we  forego  a  discussion  thereof  for  the  reason 
that  we  think  the  cause  should  be  reversed 
and  judgment  here  rendered  for  appellant 
on  the  grounds  urged  in  the  second  as- 
slgilment. 

£1,2]  Aa  applicable  to  the.  undisputed  facts 
in  this  case,  It  was  said  in  Western  Mortgage 
&  Investment  Co.,  Ltd.,  v.  Shelton,  8  Tex. 
CIt.  App.  550,  29  S.  W.  494,  quoting  from  an 
eminent  authority  (Cooley'a  Second  Ed.  on 
Torts,  627):  "When  the  mortgagor  of  chattels 
la  left  In  possession,  he  has  not  only  such  a 
lOedfa  property  as  will  enable  him  to  main- 
tain trover  against  a  wrongdoer,  but  he  has 


also,  in  his  ri^t  of  redomptloiii,  ft  property 
which  Is  or  may  be  valuable,  and  which  ha 
may  lawfolly  sell  In  recognition  ai  tbB  right 
of  tbB  mortgagee.  Sndi  a  sale  1>  therefore 
no  convendott  of  the  mortgagee's  Interest,  bnt 
a  sale  In  denial  of  tbo  mortgf^ee'a  tight 
would  be  a  conversion  in  him,  and  perhaps 
in  tbe  pnn^aer  also.  It  wotdd  entainly 
be  a  conTersUm  In  the  purcbaaer  If  be  took 
the  property  on  a  purchase  of  the  whole  in- 
terest and  persisted  In  a  dmlal  of  the  mort- 
gagee's right  afterwards."  Also :  "One  who 
buys  property  must,  at  his  peril,  ascertain 
the  ownership;  and,  it  he  buys  of  one  who 
has  no  anthorUy  to  sell,  bis  taking  posses- 
sion In  denial  of  the  owner's  right  Is  a  «m- 
verslon.*'  See,  also,  McCown  et  aL  v.  Kitch- 
en, 62  S.  W.  801;  Scaling  v.  First  Nation- 
al Bank,  etc.,  39  Tex.  av.  App.  164,  87  S. 
W.  716;  Buffalo  Pitts  Co.  v.  Strin^dlow- 
Hume  Hardware  Co.,  129  S.  W.  1161. 

[3]  Mullins,  by  his  sale  of  the  notes  to 
Nunn,  became,  after  his  purchase  of  the 
property  from  McMackin,  In  effect  a  mort- 
gagor In  possession  and  had  no  right  of 
course  to  sell  in  denial  of  the  mortgage,  and 
the  result  under  the  cases  cited  and  the  un- 
dlspnted  evidence  is  that  either  Mrs.  Wun- 
derlich or  Emil  Wunderlich,  her  son,  and 
Frank  Courtney  bought  and  held  before  and 
upon  trial  the  mortgaged  jftopertj  In  denial 
of  Nunn's  mortgage. 

[4]  Incidental  to  a  discussion  of  the  ques- 
tion of  who  in  tact  converted  the  proper^, 
we  divert  long  enough  to  say  that  the  denial 
by  MulUns  of  the  existence  of  the  mortgage 
is  without  force  as  a  defense  to  Nunn's  right 
to  recover  In  case  of  conversion.  To  hold 
tliat  mortgages  ret^stered  under  statutory  di- 
rection can  be  ignored  by  tMrd  persons  upon 
the  assurance  of  those  in  possession  of  the 
property  that  such  mortgages  do  not  In  fact 
exist  would  be  to  utterly  destroy  the  very 
purpose  of  the  requirement  Instead  of  sus- 
taining it 

[5]  Nor  do  we  think  that  the  testimony  of 
Mrs.  Wunderlich  and  her  son  that  the  county 
clerk  advised  them  that  there  was  no 
mortgage  upon  the  property  entitled  to  any 
weight  We  do  not  deny  the  truth  of  the 
testimony.  Such  Information,  we  conclude, 
was  glvra  at  the  county  clerk's  office.  The 
Information  was  Incorrect,  however,  since  the 
mortage  was  in  fact  registered  there  and 
an  Inspection  of  the  record  would  have 
shown  as  much.  We  do  not  understand  that 
it  Is  the  right  of  the  public  to  rely  upon  the 
clerk  as  to  what  the  records  of  Us  office 
do  or  do  not  disclose,  but  that  It  is  the  right 
of  the  public  to  inspect  su<!h  records  and 
themselves  ascertain  their  contents,  and  that 
the  public  will  be  bound  by  the  records  alone 
as  th^  actually  exist  We  thea  come  to  the 
question  of  whether  appellee  Mra  Wnnder- 
lUdi  (her  son  and  Courtney  not  being  parties 
to  the  suit)  under  the  evidence  bou^t  the 
property,  and*  tC  she  did,  whether  It  was  In 
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Teeognltlon  or  denial  of  the  mortgage,  and,  If 
the  did  not  purchase  the  property,  whether  the 
facta  stated  In  law  consUtate  conversion. 
That  she  did  not  buy  or  Incumber  the  prop- 
erty In  recognition  of  the  mortgage  Is  not 
denied. 

El]  To  eatabllBh  that  she  did  not  do  so  In 
denial  thereof,  so  as  to  constitnte  conTeraion, 
the  claim  Is  made  that  the  form  of  codt^' 
ance  to  her  was  not  what  it  purported  to  be, 
to  wit»  a  sale,  bnt  simply  a  vehicle  to  give 
Mrs.  Wnnderllch  security  of  greater  dignity 
and  was  unaccompanied  by  actual  physical 
asportation  of  the  proper^.  Waiving  any 
question  ot  Mrs.  Wnnderllch's  right  to  deny, 
in  an  equitable  proceeding,  her  own  solemn 
declaration  that  she  was  the  owner  of  tbe 
property,  we  nevertheless  believe  the  proposi- 
tion unsound.  Mrs.  Wunderlich  agreed  to  ad- 
vance the  money  with  which  to  purchase  the 
property  only  on  condition  that  MnlUns  first 
conv^ed  It  to  her  that  she  might  in  turn 
convey  it  to  her  son  and  Courtney  and  by 
such  method  secure  what  she  coosldawd 
aecority  of  a  greater  dignity  for  the  money 
she  was  advandog*  but  which,  however  con- 
sidered, is  but  vrb&t  our  statute  denominates 
a  <diattel  mortgage;  and  It  was  by  her  direc- 
tion and  with  h«r  knowledge  that  the  proper- 
ty was  so  porchased  and  Incumbered  and 
thai  ,  delivered  to  her  son  and  Courtneyr.  To 
hold  that  sudi  acts  do  not  establish  conver- 
sUm  would,  in  our  iqplnion,  result  lu  great 
injustice  to  parties  acquiring  eviitences  ot 
debt  secured  by  chattel  mortgages  duly  rois- 
tered. As  Ulustratlve  of  the  point,  second 
mortgages  would  and  could  acquire  the  dig- 
nity of  first  mortgages,  since  it  is  here  urged 
exactly  that  Mrs.  Wunderlich  is  in  effect  bnt 
a  mortgagee,  and  to  which  we  agree. 

[7]  The  true  mle^  it  seems  to  us.  la  Uiat 
whosoever  directly  or  indlrectiy  is  the 
instrumentality  through  which  the  conver- 
sion Is  accomplished  is  liable  for  tbe  con- 
version, when  such  conversion  Is  made 
with  ^ther  actual  or  constructive  notice 
of  the  pre-existing  debt  and  mortage. 
Constructive  notice  In  this  proceeding  Is  not 
denied,  and,  that  being  true,  appellee  took 
the  property  as  her  own  or  as  security  for 
her  debt  at  her  peril,  and,  if  by  such  taking 
It  was  lost  or  destroyed,  she  is  liable  for  the 
value  thereof.  We  are  not  to  be  understood, 
of  course,  as  holding  that  second  mortgages 
cannot  be  accepted  without  constituting  con- 
version, but  that  such  second  mortgagor 
cannot  under  guise  of  a  purchase  sell  to  an- 
other, who  in  turn  wastes  or  destroys  samc^ 
and  then  defend,  in  a  salt  for  conversion,  on 
the  ground  that  he  was  but  a  second  mort- 
gagor and,  not  having  actually  laid  hands  on 
the  property,  is  not  liable.  But  It  Is  further 
urged  that,  Mrs.  Wunderlich  having  bought 
the  property  or  loaned  money  thereon  in  good 
faith,  she  should  be  protected  for  the  reason 


that  Mnnn  was  negligent  In  not  placing  npon 
the  record  an  assignment  of  the  notes,  so  as 
to  give  Mrs.  Wunderlich  notice  thereof  and 
in  permitting  MnlUns  to  remain  in  possession 
thereof  after  repurchasing  same  from  Mo- 
Mackln.  We  have  said  that,  while  Mrs. 
WundOTllch  may  have  acted  in  good  faith  lo 
the  purchase  oC  the  property  or  in  loaning 
money  thereon,  she  did  so  subject  to  or  with 
full  knowledge  of  the  prior  mortgage,  whleb- 
ever  theory  of  the  transactbm  may  bm 
adopted. 

[I]  Nor  does  the  failure  of  Kunn  to  plactt 
upon  the  record  an  assignment  of  tbe  notes 
affect  the  notice  imported  by  the  r^istratUm 
of  the  mortgage  Article  0661,  H.  8.  19U, 
provides  that,  whoi  chattel  mortgagM  ore 
registered  as  was  the  one  in  this  controversy, 
"all  persons  shall  be  thereby  charged  with 
notice  thereof  and  of  the  rights  of  the  mor^ 
gagee^  bis  assignee  or  rcpresentatlTe  tbere- 
under."  Article  6669,  B.  S.  ISll,  provldfia 
that  the  only  way  by  which  satLsfactlon  of 
mortgages  may  be  entered  of  record,  and  as 
coroUary  relied  upon  by  those  subsequently 
dealing  with  the  property,  Is  by  acknowledge 
lag  satisfutlon  of  the  d^  npon  tJw  botdc 
containing  tbe  registry  of  the  mortgage;  No 
such  satisfaction  was  shown  on  trial  In  this 
cmtroversy. 

[I]  In  Uke  manner  do  we  tliiiilc  the  <daim 
that  Nunn  was  negligent  In  permlttlns  the 
property  to  remain  In  poasosston  of  UuUina 
untenable.  Sven  though  lie  was  aware  that 
the  title  to  the  property  had  passed  back 
into  the  posaesalon  of  Mnllina,  there  was  no 
legal  right  in  Munn  to  prevent  It,  dnce  Mul* 
llns  had  the  right  to  purchase  and  MoMaokIn 
the  right  to  sell  subject  to  the  existing  lien. 
The  statutory  provisions  relating  to  diattel 
mortgages  cont^plate  the  existence  of  val- 
id and  enforceable  mortgages  where  the  prop- 
erty is  permitted  to  remain  in  tbe  posaeeslon 
of  the  mortgagor  and  directs  Qiat  in  all  sudi 
cases  tbe  mortgage  shall  be  void  against 
creditors,  subsequent  purchasers,  and  mort- 
gagees or  Uenholders,  unless  audti  mortgage 
or  lien  shall  be  registered  In  the  manner  pro- 
vided by  the  other  provisions  of  tbe  act^ 
Article  6655,  B.  B.  lAlL  As  we  have  said, 
the  mortgage  In  thia  controversy  was  so  reg- 
istered. 

[10]  Tbe  undisputed  evidence  shows  the 
value  of  the  property  converted  by  Mr& 
Wunderlidi  to  be  $296.  Nnnn's  debt  la  unffis- 
puted  and  is  ¥274.16.  Tbe  rule  la  tbat,  when 
the  converted  property  exceeds  the  amount  of 
the  debt,  tbe  judgment  tdiall  be  for  the  debt, 
and,  when  the  debt  exceeds  the  value  of  the 
property,  it  shall  be  for  sudi  value.  In  the 
application  of  that  rule  the  judgment  of  tbe 
trial  court  is  reversed,  and  Judgment  here 
rendered  for  app^ant  ^against  l£n^  Wunder* 
lldi  for  the  amount  of  his  debt 

Reversed  and  rendered. 
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CSANDA^L  T.  SCOITF  et  iL 
(Court  of  CiTil  Appeals  of  Texas.  AmufUo. 
Dee.  6,  1913.) 

1.  MonoPOLTKS  (|_  12*)  —  Validitt  —  Aim- 

Tbobt  Law— "Tsuarr." 

The  Antl-Tniat  Act  (Hev.  Civ.  St  1911, 
arL  7706)  defiaes  a  "trust"  as  a  combinatioD 
of  capital,  skill,  or  acts  by  two  or  more  per- 
80OB,  or  aaaociatlon  of  persoDs,  to  create  or 
carry  out  restrictiona  io  the  free  pursuit  of 
anj  legal  businesa,  or  to  abstain  from  engaging 
in  or  coDtinimiK  business.  Plaintiff  and  two 
other  concerns,  who  conducted  a  moving  pic* 
tare  business  in  the  town,  made  an  agreement 
by  which  the  others  gave  notes  to  plaintiff  In 
conaidaratioD  of  plaintiff  stop^g  boainess  and 
agreeing  that  no  showboase  except  the  two 
owned  by  the  makers  should  open  in  the  town 
before  a  certain  time,  and  that  if  a  showhouse 
of  a  certain  standard  should  open  within  the 
time  and  ran  for  aiz  mootba,  ail  of  the  notes 
maturing  after  tbe  opening  of  the  faouae  should 
be  Told,  and  that  if  a  abowhoose  ataoald  open 
and  ran  for  lesa  than  sacli  period,  the  notes 
should  be  void  for  the  time  it  was  conducted. 
HeZd,  that  tbe  contralct  was  In  violation  of  tbe 
Anti-Troat  Act  and  void. 

[E!d.  Note.— For  other  cases,  see  Monopolies, 
Gent  Dig.  {  10;  Dec  Dig.  |  12.* 

Tor  other  deSnitiona,  see  Worda  and  Phras- 
es, vol  8,  pp.  7116-7U8,  7822.] 

.2.  IfoHOPOLxn  (1 12*)— lumu.  CioimAcrB— 
Anti-Tbust  Statutxs. 

A  combinatioQ  in  violation  of  the  antl- 
trnat  statute  (Rev.  Civ.  St.  1911,  art  7796)  ia 
void,  irrespective  of  the  common-law  dlstino* 
tioa  between  restrietioQe  on  trade  whieb  are 
reasonable  and  those  which  are  nnreaaonable. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  1 10;  Dec  Dig.  {  12.*] 

8.  Appeal  aitd  Bbbob  Q  178*)  —  Pusbhta- 

TioN  Below. 

Notwithstanding  failnre  of  defendants' 
pleadings  to  attack  the  validity  of  tbe  contract, 
under  wliich  tbe  notes  aned  on  were  executed, 
the  appellate  court  wHl  conaideT  the  validity 
of  tiie  contract  where  It  la  apparent  apon  tbe 
record  tliat  it  ia  v(dd. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  1079-1089,  1091-1093, 
1095-1098,  1101^120;  Dec.  Dig.  }  178.*] 

Error  to  Potter  County  Court;  W.  M.  Je^ 
ter.  Judge. 

Action  by  Percy  Grandall  against  C.  B. 
Scott  and  others.  Judgment  for  defendants, 
and  plainly  brings  error.  Affirmed. 

8.  E.  ndi,  of  Amarillo,  for  lOalnUfl  In  er- 
ror. Hngb  L.  Umphrea^  <H  Amarillo,  flv 
fmdants  In  error. 

HENDRICKS,  J.  The  plaintiff  In  error, 
Percy  GcandaU,  soed  In  the  ooimty  conrt  of 
Potter  connt7t  Tex.,  tbe  defendants  In  oror, 
G.  R.  Scott,  W.  O.  Gnder^ood,  and  J.  W.  Mc- 
Queen, on  10  promlssoxy  notee,  ezecnted  by 
tbe  defendants  In  error,  In  faror  of  the  plain- 
tiff In  error,  and  wUcta  were  a  part  of  and 
based  upon  Uie  following  ocmtnet: 

"State  of  Texas,  Connty  of  Potter.  This 
memorandum  of  an  agreement  this  day  en- 
tered into  by  and  between  Percy  Crandall, 
party  of  the  first  part,  and  J.  W.  McQueen, 
O.  B.  Scott  and  W.  G.  Underwood,  parties  of 
the  second  part,  witnesseth,  that  parties  of 


the  sectmd  part  agree  to  pay  party  (tf  tbe 
first  part  I2S.00  per  month  for  each  and 
every  month  between  now  and  the  1st  day 
of  Hardt,  1912,  as  erldenoed  by  (bdr  flfte» 
promissory  notM,  eacSi  for  the  sum  of  $20.00, 
dne  at  interrals  of  one  montb,  and  payable 
to  the  order  of  party  of  the  first  part,  this 
day  ezecnted  by  parties  <tf  the  second  part ; 
ai^  that  party  of  tbe  first  part  In  considera- 
tion Oiereof  wanants  to  the  parties  of  the 
second  part  that  no  sbow  business  besides 
the  Majestic,  the  Deandl  and  the  Grand  shall 
opon  In  Amarillo,  Potter  connty,  Tuas,  be- 
fore March  1st,  1012,  and  that  If  a  show< 
boose,  othw  tban  the  above  mentioned  three 
does  opon  In  said  Amarillo  within  said  time, 
tbe  fioor  quce  of  whicb  equals  2860  square 
feet,  the  assets  and  expense  of  installation  of 
which  equals  $1000.00,  and  which  runs  as  a 
sbowbouse  steadily  for  a  period  of  six 
months,  then  all  said  notes  maturing  after 
the  opening  of  said  sbowbouse  shall  become 
null  and  vold^  and  be  canceled  thereby.  That 
party  of  tbe  first  part  further  agrees  that 
should  a  showhouse  of  tbe  same,  less  or  more 
assets  and  expense  of  Installation  and  floor 
space  or  the  Grand  Opera  House  open  In 
vaudeville  and  picture  within  said  Amarillo 
within  said  time,  and  run  less  than  six 
months,  then  that  for  all  tbe  time  such  last- 
named  shows  shall  so  run,  the  notes  covering 
that  period  shall  be  null  and  void  and  cancel- 
ed thereby.  Parties  of  the  second  part  agree 
tbat  neither  of  them  will  be  directly  or  In- 
directly Interested  In  the  opening  or  running 
nor  will  they  encourage  the  opening  or  run- 
ning of  any  sbowbouse  other  tban  the  three 
above  named  in  said  Amarillo  within  said 
time,  and  It  Is  mutually  agreed  and  under- 
stood tbat  If  they  do  either,  then  that  such 
occurrence  will  In  no  wise  invalidate  any 
of  said  notes,  nor  In  any  wise  relieve  any 
party  thereto  from  liability  thereon.  Signed 

In  duplicate  this    day  of  Nor.  1910. 

Percy  Crandall,  Party  of  the  First  Part.  W. 
O.  Underwood,  0.  R.  Scott,  J.  W.  McQueen, 
Parties  of  the  Second  Part" 

It  will  be  seen  that  tbe  contract  is  some- 
what ambiguous  upon  tbe  face  of  It,  where- 
in It  reads  that  "the  party  of  tbe  first  part 
*  *  *  warrants  to  the  parties  of  the  sec- 
ond part  tbat  no  sbowbouse  besides  the  Ma- 
jestic, tbe  Deandi  and  the  Grand  shall  ,  open 
In  Amarillo,  Potter  County,  Texas,  before 
March  1st,  1912" — ambiguous  for  the  rea- 
son tbat  from  the  plwdlngs  and  the  evi- 
dence In  the  case  It  \tos  evidently  tbe  Intui- 
tion of  the  contract  that  the  Grand  sliould 
not  open  nor  continue  o)>en  to  tbe  period 
named,  bat.  on  tbe  other  band,  abonld  be  clos- 


ed. We  make  this  explanation  for  the  zea- 
aon  that  this  ambiguity  Is  eliminated  from 
the  case  by  the  pleadings  of  both  parties,  as 
well  as  the  undlqinted  evidence  in  the  case. ' 
The  cause  was  tried  In  the  oonnty  court 
without  tbe  assistance  of  a  jury  and  judg- 


*F»r  othie  cases  see  same  topic  and  sectloa  NUUBBR  In  Dec  Dig.  *  Am,  Die.  Key-No.  Series  ft  Rcp'r  Ittdszes 
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meat  rendered  against  Qie  notes  as  oUlga- 
tUms;  upon  what  evedflc  gronnd,  bowever, 
ve  are  not  advlaed. 

Among  other  grounds  of  resistance  in  this 
court  to  a  reversal  of  this  cause,  the  dtf  end- 
ants  In  «ror  assert  the  proposition  that  the 
contract  between  the  parties,  and  set  oat 
herein,  Is  In  violation  of  what  Is  commonly 
called  the  "Antl-Tmst  Statat«"  of  the  state. 
At  the  time  of  lite  fiKcntlon  of  this  contract 
and  of  the  notes  by  Orandall,  the  plaintiff 
In  error,  the  defendants  In  error,  Underwood, 
Scot^  uid  McQneen,  were  the  proprietors  of 
a  morliMS  pictare  show  In  AioarlUo,  Tex., 
known  and  designated  as  the  Majesdc,  and 
at  the  same  time  one  Obarles  Stolp  was  the 
proxoietor  of  another  moTlng  jdctore  show, 
known  as  the  Deandi."  The  plaintiff  in  er- 
ror, Orandall,  was  the  owner  and  conducted 
a  moving  picture  show  in  said  <dty,  dest^uit- 
ed  as  the  "Texas  Grand,"  which  were  the 
three  places  of  amusement  of  that  character 
at  that  time  In  said  dty. 

O.  B.  Scott,  one  of  the  defendants  in  ^ 
ror,  testlfled  as  follows:  "About  the  14th 
day  of  November,  1911^  the  contract  Intro- 
duced In  evidence  was  entwed  Into  by  those 
"^gnl^g  the  same.  At  the  same  time  a  sim- 
ilar contract  was  made  between  Percy  Gran- 
daU  on  one  part  and  Charles  H.  Stolp  (the 
owner  of  the  Deandl)  on  the  otber  part. 
Eadi  of  the  contracting  parties  In  the  two 
contracts  knew  of  the  two  contracts,  and 
Stolp  knew  of  our  contract  that  has  been 
introduced,  and  the  Majestic  and  Deandl 
people  had  joined  thdr  efForto  to  get  Percv 
Grandall  to  dose  his  show,  tbe  consumma- 
tion of  their  efforts  being  that  he  did  close 
on  Om  basis  set  fortb  In  said  contracts  with 
the  Majestic  and  the  Deandl,  and  tba  said 
Underwood  McQueen  and  myself  ea^cuted 
the  notes  previously  Introduced  In  evidence 
and  shown  to  be  signed  tgr  us  in  pursuance 
of  the  contract  Introduced  in  evidmce  In  this 
suit  so  as  to  cl4»e  lib.  GrandaU's  place. 
*  *  *  After  ttn  execution  of  these  Inatm- 
menti,  the  Texas  Orand,  Mr.  CrandaH's 
diow,  closed  and  remained  closed,  and  for 
several  montlis  there  were  no  other  show- 
bouses  running  in  Amarlllo  In  vaudeville  or 
moving  pictures,  except  the  Majestic,  run 
by  Oie  defendanta  In  this  suit,  and  tbe  De- 
.andi,  run  by  Mr.  Stolp.  Dnzing  tbls  time 
as  tbe  notes  became  due  they  were  paid 
ofC"  The  witness  then  testified  In  regard 
to  Uie  opening  and  estabUabment  of  another 
moving  pteture  show  in  Amarlllo  as  a  de- 
fense with  r^rence  to  another  provision  of 
the  contract,  whldi  we  think  uimecessary 
to  mentlMk  <a  discuss. 

The  testimony  of  Scott,  relating  to  these 
matters,  is  undisputed,  and  it  is  to  be  par- 
ticularly noted  that  tbe  joinder  of  the  efforts 
of  the  proprietors  of  tbe  Majestic  and  tbe 
Deandl  and  the  consummation  of  said  co- 
operation produced  the  contract  and  the 
notes  in  question. 

[1]  The  partlcolar  provlrtons  of  tbe  anti- 


trust statute  whlc2i  we  tblnk  applicable  to 
tbe  inropoeltlons  involved  are  as  follows:  **A 
trusf  Is  ,a  combination  of  capital,  skill  or 
acts  by  two  or  more  persms,  firms  •  •  • 
or  association  of  persons,  or  titber  two  or 
more  of  them  for  eitiiw,  any  and  all  of  fhe 
following  purposes:  First  •  •  •  To  cre- 
ate or  carry  out  restrictions  in  tbe  tree  pur- 
suit of  any  business  authorised  ot  permitted 
by  the  laws  of  this  state.  •  •  •  Sevoitli. 
To  abstain  from  oigaglng  in  or  ctmttnnliiK 
business,  •  •  •  parttaUy  or  entlrdy  wltli- 
In  tbe  state  of  Texai^  or  any  portton  Own* 
of."  Rev.  Olv.  St  1011,  art  779& 

Tba  case  of  Gates  v.  Hotter,  dedded  by 
the  Supreme  Court  of  this  state,  00  Tex.  588, 
39  S.  W.  1079,  In  a  ease  where  a  nwrdUBt 
sold  to  another  bis  sto(ft  of  goods  and  gcN>d 
will,  agreeing  to  abstain  from  the  same 
buslnesB  In  tbe  same  town  fbr  a  curtain 
period  of  ttm^  held  that,  'in  order  to 
stttnte  a  trust  within  tbe  'meaidng  of  tbe 
statute^"  the  combination  of  capital,  skill,  or 
acts  iKjr  two  or  more  means  a  union  or  as- 
sociation of  such  persons  and  the  united  co- 
operation ot  Bn(di  agendea.  In  that  case  tbe 
mere  sale  by  one  party  of  his  business  and 
good  will  to  another  party  for  a  valuable 
consideration,  where  tbe  seller  agreed  to 
abstain  from  business  in  a  certain  town  for 
a  certain  polod  of  time,  was  not  such  onion 
and  co-operation  as  constltnted  a  "combina- 
tion" within  the  purview  of  Che  Anti-Trust 
Act  The  al»tentlOtt  from  bmdness  neces- 
sarily resulted  from  the  sale  of  the  "good 
wlU";  otherwise  the  transeer  of  the  "good 
will**  would  have  bem  nugatory ;  or,  as  tlie 
Suprone  Oourt  put  it,  "TOte  seller  was,  by 
tbe  terms  of  the  contract,  restmlned  from 
dobig  the  thing  irtddi,  if  done,  would  have 
defeated  In  part  the  ^Etectlveneas  of  tlie 
sale."  Howevw,  in  Oils  case,  w»  have  a 
different  character  of  contract  and  dilteent 
acts,  more  £ar-rea(Adng  in  tbdr  consequenc- 
es, manifested  here.  It  Is  noted,  first,  that 
there  are  tbree  rival  businesses  In  AwMiT*no ; 
two  of  fliem  Joined  togetbet  to  put  the  third 
out  ot  business  and  a  consummation  of  their 

orts  results  In  the  executbm  of  flie  notes, 
tbe  abstoitlon  from  business,  a  warrant  upon 
the  part  of  one  of  the  parties  that  no  "show- 
house"  besides  the  Majestic  and  the  Deandl 
shell  open  in  Amarlllo  btf  ore  a  certain  time ; 
and  further  agree  that  If  a  showhouse  of 
certain  standard  should  open  In  said  Amarll- 
lo within  said  time  and  ran  as  sodi  steadily 
for  a  period  of  six  montlu,  then  all  of  aalA 
notes  maturing  after  the  installation  and 
opening  of  said  showhoose  shall  become  null 
and  .void,  and,  agreeing  taxtbet.  Out  U  a 
"showhoose  Of  the  same,  less  or  more  assets 
and  expenses  of  Installation  and  floor  space 
or  tbe  Grand  Opera  House,  open  in  vaode- 
vllle  and  pictures  within  saM  Ainartiio  with- 
in said  time  and  run  less  than  six  months," 
then  tor  the  period  of  time  oonducted  tbe 
notes  covering  the  same  period  are  void.  It 
is  noted  that  tbe  other  partlea  agree  tiiat 
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neltber  of  them  wQl  be  directly  or  Indirectly 
tntraeflted  In  the  establishment  of  any  ehow- 
bonae  other  than  the  Majestic  and  the  De- 
andi  within  the  period  of  time  named,  and  If 
they  sboald  become  so  interested  they  would 
not  be  relieved  from  Uabili^  on  the  notes. 

In  this  cause  the  proprietors  of  the  Ma- 
jestic and  the  Deandl,  "Joined  their  efforts  to 
get  Crandall  to  close  his  show,"  and  as  a 
coiunmmatlon  of  tbeir  efforts  tiie  contracts 
wen  made  and  Crandall  did  dose  upon  the 
"basis  set  fdrth  in  said  contracts  with  the 
Majestic  and  the  Deandl,"  as  the  ondlspnted 
evidraoe  of  the  witness  dedaies.  We  are 
drawn  to  the  ooncliislon  that  the  "combina- 
tion" ezirted  wittLin  the  denonnoement  of 
tiie  statute,  "to  create  restrlcttons  In  the  fall 
porsnit  <Ht  any  business  •  •  *  permitted 
by  the  law  of  the  state,"  and  also  the  "com- 
UnattoE^  existed  for  the  purpose  to  obtain 
Crandall  to  "abstain  from  si^aglng  in  or 
continning  bnsinesEC*  in  a  "portton"  of  the 
statfc 

[2]  ^nien  the  "combination''  exists  within 
the  contemi^tion  of  the  law,  the  Supreme 
Court  has  said  (Texas  ft  Pac.  By,  Co.  t. 
lAWBon.  88  Tex.  400.  84  S.  W.  020)  that  "Che 
statute  Ignores  tbe  eonmion-law  distinction 
between  restrlcttons  which  are  reasonable 
and  ttiose  which  are  not,**  and  "it  rellerea 
the  conrtB  of  determlninK  whether.  In  a  par- 
tlcalar  case,  any  ^ecfc  wUl  be  given  such  a 
contract  by  declaring  that  it  'shall  be  abso- 
lute Toid,  and  not  enforceable,  either  in 
law  or  In  equity.' "  The  statute  further  says, 
"for  each  and  every  day  that  such  violation 
shall  be  committed  or  continued  a  punish- 
ment accrues,"  and  hence  we  think  that  when 
the  rqiresentatlves  of  the  different  moving 
picture  shows  got  together  and  acted  and 
Crandall  agreed  to  stay  out  of  business  for  a 
certain  period,  the  acts  of  comUnatlon  were 
committed;  and  whoi  Cbrandall  warranted, 
tliat  no  other  "showhoustf '  of  a  certain  stand- 
ard would  be  opened  wltUn  a  certeln  time 
aad  agreed  to  dose  and  stay  out  of  business 
for  a  certain  time,  wfaliA  he  in  reality  agreed 
to  do  under  the  CfUtract,  and 'the  others 
agreed  Uiat  tbiBy  would  not  enlarge  thdr  own 
business^  or  be  Intwested  In  any  manner  In 
the  opadng  or  estabUs^nent  ctf  any  other 
moving  picture  show  In  AmariUo,  the  union 
and  co-operation  contittued.  It  might  be  said 
that  the  contract  In  a  sense  did  not  prohibit 
Oeir  going  into  a  new  bigness,  and  if  they 
did,  th^  would  have  to  psy  the  noto,  and 
though  tti^  contracted  not  to  opm  another 
show,  If  ther  slunild  by  themsdves,  oe  in  par^ 
nenihip  with  others,  open  a  bnrines^  they 
would  be  estonied  to  doiy  the  notes,  because 
tbey  could  not  open  or  be  Interested  in  open- 
ing a  sliowbouse  of  the  standard  mentioned  In 
the  contract,  and  then  plead  it  and  take  ad- 
vantage of  their  own  wrong.  Cnuidall  did 
not  take  chances,  bat  inserted  It  in  the  con- 
tract, whidk  was  a  continuing  one,  and  eadi 
agreed  In  the  fntnre  to  stay  out  of  the  bud- 


ness  to  a  certain  period  of  tim^  on  the  one 
side  by  not  opoiing  anotiier  in  AmarUlo^ 
and  Crandall  to  abstein  aiUrely  for  the 
same  period;  and  we  are  not  concerned  wfth 
results,  wlieQier  beneficial  or  prejudldal. 
See  the  case  of  Comer  v.  Burton  Ungo  ft 
Go.  et  at,  24  Tex.  Civ.  Appw  2S1.  68  S.  W. 
960.  where  the  proiffletotv  of  three  lumber 
companies  purchased  a  fonrdi,  the  latter  ab- 
stalniim  from  the  lumber  business  for  a 
certain  period,  where  Judge  T«npleton  held 
upon  the  pleadings  the  acts  were  unlawful, 
and  said,  "Sncfa  comUnadon  required  Che 
union  of  tba  a<^  and  of  part  of  the  capital 
of  the  appdiees  [the  purchasing  lumber  deal- 
ers], and  if  the  purpose  of  the  cunblnatlon 
was  to  create  or  carry  out  restrictions, 

*  *   •  In  the  firee  pursuit  of  the  budness 

*  *  •  It  was  unlawfoL"  It  Is  true  in  that 
case  that  all  the  lumber  dealers  expressly 
became  parties  to  Qie  contract  to  eliminate 
the  fourth  from  competttlon,  and  upon  the 
pleadings  the  court  held  the  contratA  in  vio- 
lation of  other  provisions  of  the  anti-trust 
statute,  additional  to  the  one  we  qnoted  from 
the  ojdnion  of  that  court;  however  upon 
analyds  of  tbe  <n^on  in  that  cause.  It  is 
auito  analogous  to  the  record  hem. 

[3]  It  is  contended  here  that  the  xdeadings 
of  detoidant  do  not  raise  the  point;  but  if 
that  be  true.  It  is  so  prominently  apparent 
upon  the  record  that  it  is  a  v<tfd  contract, 
we  are  required  to  pass  upon  It— the  very 
right  of  the  cause  Is  dependent  upon  it— and 
we  tlilnk  tile  Judgment  of  tlie  lower  court 
should  be  affirmed;  and  it  la  so  ordwed. 

Affirmed. 


CONTINENTAL  LIXUBBR  ft  XIB  CO.  T. 
HILLEta. 

(Court  et  OlvU  Appeals  of  Texas.   Ft.  Worth, 
Get  20^  1018.   Behearing  Denied 

Nov.  39l  imr 

1.  Account,  Actior  oh  (|  18*)— Vxbiiibd  Ao- 

OOnifTS-<-DEnENSBB. 

Under  Bev.  St  lOU.  art  ST12,  prodding 
that  when  on  action  is  founded  upon  an  open 
account  lapported  by  offldavit  It  ohall  be  taken 
as  prima  ude  erldence,  iinleBs  the  party  re- 
sifldQK  tbe  claim  thereon  shall  file  a  written 
denial  under  oath,  statine  that  the  account  is 
not  jnst  or  trne  'Hn  whole  or  in  part,"  and  if 
in  part  only  stating  the  items  and  particulars 
which  are  anjust  and  that  when  be  fails  to  file 
such  affidavit  he  shall  not  be  permitted  to  deny 
the  account  or  any  item  therdn,  where  de- 
(eDdanfs  denial  alleged  that  the  account  was 
not  Just  correct,  and  trne,  that  It  was  not  due, 
and  that  defendant  did  not  owe  It  or  any  item 
thereof,  this  was  a  sufficient  denial;  alnce  the 
statute  only  requires  a  definite  denial  of  that 
part  of  tha  account  which  defendant  condders 
is  not  just  or  true,  and  when  the  account  is 
denied  in  whole  eveir  item  thereof  Is  put  in 
issue. 

[E}d.  Note. — For  other  cases,  see  Account 
Action  on.  Cent  Dig.  H  S8-40;  D«c.  Dig.  { i:^.*] 

2.  EsTOFFXL  (I  107*>— Plkadiho— ttecisarrr. 

In  an  acUon  for  the  price  of  lumber,  plain- 
tiff could  not  inslBt  that  defendant  by  asldng 
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damagea  for  the  breacli  of  tha  contract  In  bis 
answer  was  estopped  to  disaffirm  the  contract 
where  plaintiff's  pleadings  based  the  daim  of 
estoppel  only  on  drfendsnf  s  examination  and 
aoceptanee  of  the  Inmber. 

[E^  Note.— For  other  eases.  se«  Estoppel, 
Gent  Dig.  |  297;  Dec.  Dig.  1 107.*] 
8.  Trial  ({  194*)— Inbtbuctions— Weioht 

EfVIDEffCE. 

In  an  action  for  the  price  of  Inmber  which 
defendant  claimed  to  have  rejected  because  of 
Its  defective  quality  and  quantity,  where  de- 
fendant pleaded  and  his  evidence  showed  that 
during  the  negotiations  looking  to  the  adjust- 
ment of  the  controversy  he  thought  the  matter 
had  been  settled  and  so  used  a  small  quantity 
of  the  lumber,  but  that  upon  learning  his  mis- 
take he  immediately  notified  plaintiff  that  he 
would  pay  therefor,  an  instruction  that  defend- 
ant would  not  have  the  right  to  accept  the  lum- 
ber in  part  and  reject  it  in  part,  but  that  he 
was  required  either  to  accept  or  reject  it  as 
a  whole,  and  that  If  be  had  an  opportunity  to 
and  did  inspect  the  Inmber  after  its  arrival  he 
should  then  determine  whether  he  would  ac< 
cent  or  r^ect  it  as  an  entirety,  was  properiy 
refused,  as  it  ww  on  the  wdigrbt  of  tlte  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Triri,  Cent 
Dig.  »  413,  436,  439-441,  446-464,  46ft-466: 
Dec  Dig.  I  194.*] 

4.  Sales  (S  17S*>— Aociptaitcb— What  Ooh- 

ffTITUTEB. 

Where  a  purchaser  of  lumber  refused  to 
accept  it  because  tsS  ita  defective  quality  and 
quantity,  but  during  the  negotiations  lookmg  to 
an  adjustment  of  the  controversy  he  thought  the 
matter  had  been  settled  and  used  a  smalTquan- 
tity  of  the  lumber  which,  upon  learning  of  his 
mistake  he  offered  to  pay  for,  this  was  not  nee- 
essarily  an  acoeptance  of  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  SS  451-465;  Dec  Dig.  }  178.*] 

6.  CUSTOUS  AND  UbAGSS  ({  8*)— BVIDBHCB— 

Adhissibilitt. 

In  an  action  for  Hie  price  ttf  Inmber  which 
defendant  claimed  to  have  rejected,  evidence 
as  to  a  custom  among  lumbermen  to  the  ef- 
fect that  when  a  purchaser  discovered  that 
lumber  delivered  was  not  ap  to  grade  he  should 
make  out  a  claim  of  the  amount  and  forward 
it  to  the  shipper,  and  pending  tiie  settlement 
between  the  shipper  and  purchaser  hold  the 
Inmber  sabject  to  the  shipper's  order,  was  not 
inadmissible  on  the  ground  that  the  custom 
was  in  contravention  of  law;  since,  under  the 
drcnmstances  mentioned*  a  purchaser  might 
lawfully  decline  to  receive  the  lumber  and  hold 
the  shipment  subject  to  the  shipper's  order. 

TBUL  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  H  ^10;  Dec  Dig.  f  8.*] 

Appeal  from  Tarrant  Conntr  Onirt;  Ohas. 
T.  Prewett,  Judge. 

Action  by  the  Continental  Lumber  &  Tie 
Company  against  P.  H.  Miller.  Judgment  for 
defendant,  and  plalntlfr  appeals.  Afflrmed. 

See,  also,  146  S.  W.  735. 

Lattlmore,  Gummings,  Doyle  &  Bonldln, 
-of  Ft  Worth,  for  appellant  Ooree  &  Turn- 
er, of  Ft  Worth,  for  appellee. 

SPEER,  J.  The  Continental  Lumber  & 
Tie  Company  sued  P.  H.  MlUer  upon  an  item- 
ized verified  account  to  recover  the  sum  of 
$656.14  due  for  two  cars  of  lumb^  sold  and 
delivered  by  plaintiff  to  the  defendant  and  In 
the  alternative  to  recover  the  reasonable 


marlut  valne  of  sadi  lumber:  The  defendant 
denied  under  oath  the  acoonnt  soed  on  and 
pleaded  specially  tliat  the  dilpment  of  Inm- 
ber Tras  not  of  the  character,  quality,  and 
qnantltT  baigalned  for,  and  that  tbe  orders 
given  by  him  contained  the  express  provision 
that,  In  case  of  any  dlaagreonent  between 
the  parties  In  respect  to  the  Inmber  shipped, 
the  same  was  to  be  held  title  parchaeer 
sobject  to  an  lntQ>ectlon  hy  nme  officer  or 
parson  sent  by  ttie  Tellow  Pine  Mannfactnp- 
ers*  Association,  whose  decision  abonld  be 
final;  that  be  noflfled  tta  plaintiff  of  bla  »• 
fnsal  to  accept  the  lumber,  called  far  an  Iht 
spector  according  to  the  contract;  bnt  thMt 
bis  request  bad  at  all  times  been  refnsed,  SDd 
be  bas  at  all  times  since  held  flie  Inmber  aid»- 
ject  to  idalnturs  order,  ^le  plea  contains 
some  further  allegatkms  which  win  be  notlo- 
ed  in  comieetlon  with  tbe  asalEnments  of  nj^ 
pellant  The  case  was  mbmltted  to  a  ]nr7, 
and  tbe  verdict  and  jndgmoit  were  In  fiivor 
of  defendant,  and  the  plalntlfl  has  appealed. 

The  case  bas  been  once  before  appealed  to 
this  court  and  will  be  found  reported  In  145 
S.  W.  786. 

[1]  Appellanfs  first  oomidalnt  Is  that  th« 
court  erred  in  not  sustaining  its  q>eclal  ex- 
ception urged  against  appellee's  answer  de- 
nying the  verified  accoant,  because  it  failed 
to  deny  that  such  account  "Is  Just  or  true  In 
whole  or  in  part,"  as  required  by  the  statute. 
Bev.  Civ.  St  1911,  art  8712.  Appellee's  de- 
nial was  as  follows:  "And  defendant  now 
here  says  that  said  account  is  not  Just  cor- 
rect, and  true,  and  that  the  same  is  not  due, 
and  that  the  defendant  does  not  owe  the 
same,  or  any  item  of  tbe  same,  and  this  tbe 
defendant  is  ready  to  verify."  This  was  suf- 
ficient It  Is  a  denial  aC  appeillant's  account 
in  toto.  Hensley  v.  Degener,  25  S.  W.  1130. 
Tbe  contention  of  appellant  is  for  pure  liter- 
alism. The  evident  purpose  of  the  statute 
was  to  require  only  a  definite  denial  of  that 
part  of  the  account  which  was  not  consider- 
ed by  tbe  defendant  to  be  Just  or  true  and 
where,  as-  here,  the  account  Is  denied  In 
whole,  every  Item  thereof  is  put  In  issue. 

[2]  It  Is  next  complained  that  the  court 
erred  in  not  peremptorily  instructing  a  ver^ 
diet  for  appellant  Tbe  iDstmction  was 
claimed,*  first,  because  the  undisputed  evi- 
dence and  the  record  show  that  appellee  had 
elected  In  his  original  answer  to  affirm  the 
contract  of  sale  which  formed  the  basis  of 
appellant's  suit  by  asking  fOr  damages  for 
breach  therept  and  was  therefore  estopped 
to  disaffirm  the  contract,  as  he  was  attempt- 
ing to  do  on  this  trlaL  This  contention  is 
without  merit,  howevffl,  since  no  sodi  plea 
of  estoppel  was  interposed  by  ai^;>ellaot;  tbe 
plea  going  only  to  the  extoit  of  alleging  ap- 
pellee's examination  and  acceptance  of  tbe 
lumber  in  Uie  first  place.  Tbe  instruction 
was  claimed  next  upon  the  ground  tbat  the 
undisputed  testimony  shows  that  appellee. 
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after  having  unloaded  and  Inspected  the  lum- 
ber, recelTed  and  accepted  the  same,  and  was 
therefore  estoppod,  as  pleaded  appellant, 
to  887  that  the  lomber  was  not  of  the  char^ 
acter,  anantUTt  and  q^ialU?  contracted  for. 
The  facta  with  respect  to  an  acceptance,  how- 
ever, woe  not  tmdiqmted,  nor  sncb  as  to 
require  the  giving  of  a  summary  Instructlmi 
upon  tbB  theory  that  appellee  had  accepted 
the  lumber  as  being  In  compliance  with  the 
terms  of  his  order.  The  trial  court  very 
<tearly  submitted  this  question  to  the  jury, 
teUlng  them  tbat.  If  they  believed  the  grade 
and  quality  of  the  two  cars  of  lumber  were 
substantlaUy  the  same  as  the  grade  and 
quality  of  the  lumber  ordered,  they  would 
find  for  the  plaintiff  for  the  full  amount  sued 
for,  and  furthermore.  If  they  believed  from 
the  evidence  that  the  character  of  lumber  or- 
dered was  not  Shipped,  but  that  lumber  of  a 
difCerent  grade  and  quality  was  shipped,  and 
that  the  same  was  received  by  the  appellee 
and  accepted  by  him,  th^  would  find  for  ap- 
pellant for  Qie  reasonable  maAet  TOlue  of 
the  lumber  so  rec^ved  and  accepted,  t(«ether 
with  interest  thereon,  and  that  the  question 
of  acceptance  was  one  to  be  detennlned  by 
them  under  an  the  facts  and  circumstances 
surrounding  the  transaction.  Neither  was 
the  summary  Instruction  called  for  upon  the 
theory  suKested  in  the  fourth  assignment,  to 
the  effect  that  app^ee  fbUed  to  notify  ap- 
pellant wltiiln  a  reasonable  time  that  he  had 
rejected  the  lumber. 

[3, 4]  Ai^llanf  B  9edal  diarge  No.  S  was 
properly  refused,  because  under  the  facts 
of  this  case  it  would  have  been  on  the  we^ht 
of  the  evidence.  It  ctmtained  the  following 
lai^age:  "Tea  are  instructed  that  the  de- 
fendant would  not  have  the  right  to  accept 
said  lumber  In  part  and  reject  it  in  part, 
but  that  the  defendant  was  either  required 
to  accept  or  reject  the  lumber  shipped  as  a 
whole, 'and  If  you  bdtteve  from  the  evidence 
In  this  case  that  the  dtfendant  had  an  op- 
portuni^  to  and  did  inspect  said  lumber  after 
its  arrival,  and  that  he  thai  would  (should) 
determine  whether  he  would  accept  or  re- 
ject the  same  as  an  entirety.**  Appellee  plead- 
ed, and  his  evidence  showed,  that  during  the 
negotiations  looking  to  an  adjustment  of  the 
controversy  with  appellant,  he  thought  the 
matter  had  beoi  settled,  and  so  used  a  smaU 
quantity  of  the  lumber,  amounting  in  value  to 
about  the  sum  of  fi,  but  that  upon  leamli^ 
his  mistake  he  Immedlat^y  notified  appellant 
that  he  would  pay  for  the  Inmbw  used  by 
allowing  it  as  a  credit  on  the  unloading 
diarges  which  had  been  made  against  ai^- 
lant  This,  under  the  drcumstanoes,  did  not 
necessarily  show  an  acceptance  of  the  lum- 
ber; but  the  explanation  was  entirely  reason- 
able and  tended  to  native  the  Intention  to 
accept  Special  charge  No.  6  contained  the 
same  vice. 

[t]  Th»  witness  Damdl  testified  to  a  cus- 
tom amongst  lumbermen  to  the  effect  that, 


when  a  purchaser  discovers  upon  inspection 
that  the  lumber  delivered  is  not  up  to  grade, 
the  universal  custom  is  to  make  out  a  claim 
of  the  account  and  forward  it  to  the  shliver; 
pending  the  settlemmt  between  the  shipper 
and  the  purchaser,  the  lumber  Is  held  sub- 
ject to  the  order  of  the  shipper.  Appellant 
objected  to  this  evidence  on  the  ground  that 
such  custom  was  In  contravention  of  the  law 
of  the  country  with  referoice  to  the  sale  of 
personsl  property.  It  Is  not  apparent  how 
such  custom  Is  in  contravoitlon  of  any  law. 
Under  the  drcnmstuices  detailed  the 
witness,  a  purchaser  might  lawfully  dedlne 
to  receive  the  lumber  and  h<M  the  sblinnent 
subject  to  the  shii^r's  order.  The  proposd- 
tlon  submitted  under  the  assignment  raising 
this  question,  however,  again  asserts  Qiat 
the  purchaser  In  snch  a  case  must  reject  or 
accept  the  property  as  a  whole,  and,  if  he 
retains  and  uses  a  portion  of  It,  he  is  estop- 
ped to  denj  that  he  accepted  the  whole.  We 
have  already  disposed  of  this  contrition. 
Hiere  was  a  further  objection  to  this  wit- 
ness' testimony  upon  the  ground  that  the 
pleadlnsa  as  to  custom  were  not  sufficient 
But  there  was  a  plea  of  custom  sufficient  we 
tblnk  at  least  to  admit  a  portion  of  the  wit- 
ness* testimony,  and  there  is  no  specific  ob- 
jection to  a  particular  inrt  which  woifld  not 
be  within  the  pleas. 

The  eighth  assignment  complains  of  error 
In  permitting  the  witness  Faust  to  testify 
as  to  the  general  coifym  among  lumbermoi  as 
it  affected  this  controversy.  But  what  we 
have  said  upon  the  ruling  last  discussed  will 
also  dispose  of  this  asslgnmrot 

The  evldoice  Justifies  the  verdict  and  sup- 
ports the  judgment  There  is  no  emm  in  the 
record,  and  the  Judgment  is  affirmed. 


BDWARDS  et  al.  v.  DBNNINGTON. 
(Court  of  Civil  Appeals  of  Texas.    Ft  Worth 
Nov.  28,  IfllS.) 

1.  JusnoM  or  thb  Peace  ($  44*)— Jubisdio- 

TXOH  — AVOUHT  Xn  CONTBOTEBST  —  AUEND- 
HENT. 

Plaintiff  sued  to  caacel  hi*  note  for  966, 
secured  by  a  chattel  mortgage  on  property 
valued  at  more  than  $200,  and  given  as  a  pre- 
mium for  a  hail  insurance  poIi<^,  on  the  ground 
that  it  had  been  obtained  07  fraud,  and,  after 
defendant  pleaded  a  jndnnent  obtained  against 
him  on  such  note  for  ^76,  be  sought  to  re- 
cover damages  in  the  amount  of  such  judgment. 
Held,  that  plaintiff's  cause  of  action  was  to  be 
construed  as  one  for  damages  to  the  amount  of 
the  judgment  which  was  within  the  original 
jurisdicurai  of  the  justice's  court  and  that  even 
if  the  value  of  the  mortgaged  property  put  tbt 
original  suit  beyond  the  jurisdiction  of  the  jus- 
tice's court,  his  reply  to  the  plea  was  in  the 
nature  of  an  amendment  bringing  himself  with- 
in such  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace.  Cent  Dig.  H  Ifi7-l72;  Dec.  Dig.  | 
44.*] 

2.  JuDGHENT   (I  718*)  —  Conclusiveness  — 
Mattebs  Concluded. 

Judgment  against  plaintiff  on  his  note  to 
the  amount  of  $76  was  conclusive  as  against 
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bis  light  to  recover  for  damagea  to  that  extent 
on  the  sroand  of  frani]  In  obtaining  the  note, 
since,  if  be  had  a  cause  of  action  for  decei^  it 
coald  have  been  interposed  and  bare  availed 
as  a  defense  in  the  salt  on  the  note. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Cent  Dig.  »  1063,  1066,  109»,  1234r-1237, 
1239,  1241,  m7;  De&  Dig.  |  713.*] 

Appeal  from  Haebell  County  Gout;  A.  J. 

Smith,  Judge. 

Action  by  G.  E.  Dennlngton  against  H.  H. 
Edwards  and  others,  with  cross-action  by 
defendants.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  rendered  for 
defendant 

Alexander,  Power  ft  RIdgway,  of  Ft 
Worth,  for  appellants.  H.  G.  McConnell.  of 
Haskell,  Ctordoa  B.  McGulre,  of  Dallai,  and 
C.  B.  Loag,  of  Haskell,  for  appellee. 

SPBER,  3.  O.  B.  DennlngtoD  bronght  this 
snit  In  the  Justice  court  of  precinct  No.  1, 
Haskell  county,  against  H.  H.  Edwards,  Hall- 
storm  Underwriters,  and  L.  G.  0<dieltree, 
charging  that  they  had  fraudulently  obtained 
from  him  a  certain  promissory  note  dated 
May  6,  1912,  for  the  sum  of  $65.40  as  a  pre- 
mium for  a  policy  of  hailstorm  Insurance, 
agreeing  that  the  policy  should  be  guaranteed 
by  a  certain  company,  when  In  truth  a  differ- 
ent policy  had  been  delivered  to  bim.  He 
sought  the  cancellation  of  the  note ;  but,  up- 
on the  defendants  answering  by  plea  of  res 
adjudlcata  that  a  Judgment  had  been  obtain- 
ed against  him  on  such  note  In  the  county 
court  of  Tarrant  county  for  civU  cases,  he 
prayed  to  be  allowed  his  damages  in  the 
amount  of  such  Judgment.  The  case  was 
tried  In  the  Justice  court  and  afterward  ap- 
pealed to  the  count?  court,  whm  Judgment 
was  finally  rendered  In  favor  of  the  plain- 
tiff for  $76.40.  There  was  a  cross-action 
pleaded  by  the  defendants,  but  this  was  de- 
cided against  them,  and  no  complaint  la 
made  as  to  this  portion  of  the  Judgment, 
though  they  do  appeal  from  the  money  Judg- 
ment in  plaintiff's  favor. 

[1]  It  is  first  contended  that  the  Justice 
and  county  courts  were  without  Jurisdiction 
to  determine  this  suit,  since  it  was  alleged 
by  appellants,  and  supported  by  appellee'?  ad- 
mission In  open  court,  tliat  the  note  for  the 
cancellation  of  which  the  suit  was  instituted 
was  secured  by  a  chattel  mortgage  on  prop- 
erty of  valne  more  than  $200.  We  rule 
against  this  contention,  however,  since  we 
construe  appellee's  cause  of  action,  as  inter- 
preted by  his  final  pleadings,  to  be  one  for 
damages  for  the  fraud  in  which  the  measure 
of  bis  recovery  is  laid  at  the  amount  of  the 
Judgment,  which  was  within  the  orglual  Ju- 
risdiction of  the  Justice  court  So  that,  1^ 
under  the  authorities,  as  Indicated  In  Strick- 
lin  V.  Arrlngton  &  Carter,  141  S.  W.  188, 
the  value  of  the  mortgaged  property,  rather 
than  of  the  debt  secured  by  it,  determines  the 
amoimt  In  controversy,  end  appellee's  peti- 
tion as  originally  filed  was  beyond  the  Juris- 


diction of  the  Justice  court,  still  he  would 
have  the  undoubted  right  to  put  himself  with- 
in the  Jurisdiction  by  an  am^kdment,  which. 
In  effect,  he  did  In  r^dy  to  appellant's  plea 
of  res  adjudicata. 

[2]  The  next  question  presented  arises  up- 
on the  plea  of  res  adjudicata.  It  appears 
to  be  undisputed  that  suit  was  Instituted  In 
the  county  court  of  Tarrant  county  for  dvil 
cases  against  appellee  npon  the  Identical 
note  which  he  sought  In  this  suit  to  cancel; 
that,  though  he  was  duly  cited,  he  made  de- 
fault In  that  suit,  and  Judgment  was  accord- 
ingly  entered  against  him.  This  we  take  it 
to  be  is  conclusive  of  his  rights  in  this  suit. 
It  is  a  well-established  rule  that  the  Judg- 
ment in  a  former  action  upon  the  same  claim 
or  demand  concludes  the  parties  as  to  every 
matter  which  was  offered  and  received  to 
defeat  the  claim  or  demand,  as  well  also 
as  to  every  other  matter  which  might  have 
been  offered  for  that  purpose.  City  of  Hous- 
ton v.  Walsh,  27  Tex.  Civ.  App.  121,  06  S. 
W.  106;  Nichols  v.  DlbreU,  61  Tex.  539; 
Henderson  v.  Terry,  62  Tex.  281;  Wilson  v. 
Cook,  91  S.  W.  236.  It  cannot  be  denied  that. 
If  appellee  had  such  a  cause  of  action  for 
deceit  as  would  sustain  his  claim  for  dam- 
ages in  this  suit,  the  same  could  have  been 
interposed  and  would  have  availed  him  as 
a  defense  in  the  suit  Instituted  In  Tarrant 
county.  Such  cause  of  action  and  defense 
were  necessarily  concluded  by  that  Judgment. 
The  trial  court  before  whom  this  plea  was 
tried  should  have  sustained  the  same,  and, 
for  his  error  in  not  doing  so,  the  Judgment 
Is  reversed,  and  Judgment  here  rendered 
for  appellants. 

Reversed  and  rendered. 


BBCOBD  GO.  V.  POPPLBWEIiL. 
(Court  of  Civil  Appeals  of  Texas.   Ft.  WwOu 
Nov.  8,  1913.) 

Appeal  and  Baaoa  (|  778*)— Duposmoir— 

Affibuahob— -Ruu  or  Coitbt. 

Rule  42  for  Courts  of  Civil  Appeals  (142 
8.  W.  xiv)  provides  that,  where  appellant  files 
no  briefs,  appellee,  before  the  call  of  the  case, 
may  file  a  brief  as  required  of  appellant,  shap- 
ing hia  proposition  so  as  to  show  the  eorect- 
ness  of  the  judgment,  which  Uie  coart  may  re- 
gard as  a  correct  presentation  of  the  case,  with- 
out examining  the  record  further  than  to  see 
that  the  JudgfneBt  la  <me  that  can  be  affirmed 
npon  the  case  as  presented  by  appellee.  Plain- 
tiff sued  a  newspaper  to  recover  f400  damages 
for  the  wrongful  deprivation  of  a  paper  route, 
whld)  suit  was  consolidated  with  one  by  defend- 
ant for  1125  for  papers  famished,  the  real  ctm- 
tention  t>eiDg  whether  defendant  was  bound  to 
famish  papers  at  a  price  named  in  a  contract 
with  the  carrier  whom  plaintiff  succeeded,  and, 
on  charges  within  the  pleadings,  a  verdict  such 
as  a  jury  was  authorized  to  find  was  returned 
for  plaintiff,  and  for  defendant  for  $62.50.  and 
defendant  appealed  hut  filed  no  briefa  Beld,  on 
plaintiff's  brief  under  the  rule,  that  under  Its 
express  terms  judgment  would  be  affirmed. 

["Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8104, 810&-5110;  Dec.  Dig. 
S  773.*] 
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Appeal  from  Tarrant  County  Court;  CQias. 
T.  Premtt,  Judge. 

Action  br  J.  M.  PoppleweD,  Jr.,  ag^nst  the 
Record  Cktmpany,  vith  counterclaim  by  de- 
fendant Judgment  toe  plaintiff  on  Us  claim 
and  for  defoidant  as  to  part  of  its  claim, 
and  defendant  appeals.  AflSrmed. 

Bryan  A  Bpoonta^  ot  Ft.  Wortb,  for  appel- 
lant J.  W.  Stltt,  of  Ft  Worth,  for  appel- 
lee. 

SPEBR,  J.  J.  M.  Popplewell,  Jr.,  Inatl- 
tuted  a  suit  against  the  Record  Company,  a 
corporation  publishing  a  dally  newspaper  In 
Ft  Worth,  to  recover  the  snm  of  $400  dam- 
ages for  wrongfully  having  derived  him 
of  a  paper  route  in  the  dty  of  Ft  Worth, 
and  the  suit  was  consolidated  with  one  In- 
sUtnted  by  the  Record  Company  against  Pop- 
plewell in  the  Justice  court  knd  appealed  to 
the  county  court  to  recover  $12S  balance  due 
for  papers  furnished  him  Pon;>lewell  had 
Judgment  on  his  dalm  for  9370,  and  the  Rec- 
ord CSompany  recovered  Judgment  on  its 
claim  for  $62.fi0,  and  the  latter  has  appealed. 

Appelant  has  filed  no  brlefe  in  the  case, 
and  we  would  therefore  dismiss  the  appeal 
for  want  of  prosecution  but  for  the  tact  that 
appellee  has  filed  his  brief  under  rule  42 
(142  S.  W.  xlv).  In  which  he  prays  that  the 
Judgment  be  affirmed.  The  trial  Judge  thus 
presented  the  case  to  the  Jury:  "In  this  case 
yoa  are  instructed  that  If  you  believe  from 
■  the  evidence  that  defendant  ftiUed  to  furnish 
plaintiff  with  papers  according  to  the  con- 
tract altered  into  between  plaintiff  and  de- 
fendant, tliereby  causing  plaintiff  to  lose  the 
use  and  benefits  of  said  route,  then  yon  will 
find  fbr  the  plaintiff  for  tbB  reasonable 
maAet  value,  if  any,  of  said  ronte  at  the 
time  plaintiff  lost  sold  route,  with  6  per 
cent  Interest  from  March  25,  1912,  and,  un- 
less you  And  that  the  defendant  failed  to 
furnish  said  pap&CB  according  to  the  terms  ot 
said  contract  yon  will  find  for  the  defend- 
ant as  to  ]>lalntifl'a  cause  of  action.  As  to 
defendantTa  cause  ot  action,  gentlemen  of 
the  jnry,  yoa  are  instructed  Oat,  if  you  be- 
lieve from  tbe  evidence  tiiat  defendant  In 
said  cause,  Popplewell,  received  the  papers 
sued  for  in  said  cause  under  the  original 
contract,  fbea  you  will  find  for  the  Record 
Company  against  the  said  Popplewdl  for 
sndi  amount  if  any,  aa  you  may  find  that 
the  said  PoKvIoweil  owes  the  Record  for  said 
papers,  and,  unless  you  find  that  said  papers 
were  received  by  the  said  Popplewell  under 
the  original  contract  you  will  find  for  the 
said  PovEOewell  as  to  tlie  Record's  cause  of 
action." 

Tbe  real  dlq)nte  between  tiie  itartles  arose 
over  the  contention  lliat  flie  Record  was  im* 
der  obligation  to  furnish  to  Popplewell  pa- 
pers at  a  price  named  In  a  prior  contract, 
with  anoflier  carrier  whose  route  Popplewell 
had  purchased.   Popplewell  admitted  an  In- 


debtedness of  S62.60  whidi  was  in  accordance 
with  the  price  fixed  in  such  orliflnal  con- 
tract and  it  fti^pears  from  the  verdict  that 
the  Jury  held  with  his  contention  that  the 
papers  were  furnished  under  that  contract 
The  charges  quoted  appear  to  be  within  the 
pleadings  and  evidence  and  the  verdict  re- 
turned is  such  a  one  as  the  Jury  were  au- 
thorized to  find.  We  think  the  "Judgment  is 
one  that  can  be  affirmed  upon  the  view  of 
the  case  as  presented  by  appellee"  in  ac- 
cordance with  rule  42,  and  it  is  accordingly 
ordered  that  such  Judgment  be  affirmed. 
Affirmed. 


YOUNG   MEN'S   CHRISTIAN   ASS'N  OF 
DALLAS  V.  SCHOW  BROS. 

(Court  of  Oiidl  Appeals  of  Texas,   Ft  Worth. 
Dee.  9,  1013J 

1.  ESTOPPEI.  (I  107*)—P£XADnro  JU»  DUSHSB 

— NscessiTT. 

In  an  action  for  the  ^rice  of  goods  sold, 
where  the  only  pleading  m  the  justice  court 
was  a  verified  account  and  no  further  pleading 
was  filed  on  the  appeal  to  the  county  court  es 
pennitted  by  statute,  an  instruction,  autborla* 
mg  a  recovery  If  defendant  by  acts  or  words, 
or  both,  led  plaintiff  to  believe  that  the  par- 
chaser  was  defendant's  agent  with  authority 
to  make  such  purchases  for  it,  was  erroneous, 
since  the  issue  presented  was  one  of  estoppel, 
and  plaintiffB  could  not  avail  themaeWes  of  tbe 
benefits  of  tbe  Mtoppel  unless  they  spedatly 
pleaded  It 

[Ed.  Note.— For  other  cases,  see  Bstoppd, 
Cent  Dig.  I  297;  Dec.  Dig.  {  I07.*3 

2.  Justices  of  the  Peace  ({  174*)— Appsau 

TO  COUBTV  COUBT— PlXADXHO. 

Rev.  Civ.  St  art.  759,  providlag  that 
when  a  case  Is  removed  by  certiorari  from  the 
justice  court  to  the  county  court  plaintiff 
may  plead  new  matter  not  constituting  a  new 
cause  of  action,  also  applies  on  appeals  from 
the  Justice  court  to  the  county  court 

[Ed.  Note.— For  ottier  cases,  see  Justices  of 
the  Peaces  Cuit  Dig.  H  66S-683;  Dec.  Dig. 
8  174.*] 

3.  Justices  ov  the  Peacb  (}  90*)— PLBAOina 
— NECKssrrT. 

Pleadings  are  as  essential  to  make  an  is- 
sue in  the  Justice  court  as  in  a  court  of  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  306;  Dec  Dig.  f  90.*] 

Appeal  from  Bosque  County  Court;  P.  & 
Hale,  Judge. 

Action  by  Schow  Bros,  against  the  Tonng 
Men's  Christian  Assodatlon  of  Dallas.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

J.  li.  Goggans,  of  Dallas,  for  appellant 
James  M.  Robertson,  of  Meridian,  for  appel- 
lees. 

DJJNKLIN,  J.  In  a  suit  by  Schow  Bros, 
against  the  Young  Men's  cairistlan  Associa- 
tion of  Dallas,  a  private  corporation,  i^ain- 
tiffs  recovered  a  Judgmrat^  from  which  tbe 
defendant  has  appealed. 

The  suit  originated  In  the  Justice  court. 
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later  appealed  to  the  county  court,  and  was 
upon  a  Terlfied  account  for  merchandise 
charged  to  the  defendant  The  merchandise 
shown  In  the  account  consisted  of  groceries 
furnished  by  plaintiffs  for  the  use  of  the 
members  of  the  defendant  association  during 
their  encampment  near  the  town  of  GUfton, 
In  Bosque  county.  The  evidence  is  suffi- 
cient to  show  that  at  the  request  of  the  de- 
fendant's secretary  plaintiffs  furnished  a 
price  list  of  the  goods,  in  reply  to  plaintiffs' 
letter  to  the  defendant  soliciting  the  account 
for  such  supplies.  The  evidence  further 
shows  that  later  A.  A.  Allen  called  up  ploin- 
tiffs  over  the  telephone  and  ordered  the 
goods  for  and  on  behalf  of  the  defendant, 
stating,  In  effect,  that  be  was  authorized  by 
the  defendant  so  to  do.  The  goods  were  fur- 
nished In  obedlCTce  to  this  request  The 
evldeoce  further  shows  that  defendant  en- 
tered into  a  written  contract  with  Allen, 
whereby  the  latter  contracted  and  agreed 
to  board  the  boys  during  the  encampment 
and  to  furnish  all  supplies  necessary  there- 
for, for  a  fixed  sum.  But  this  contract  was 
not  known  to  the  plaintiffs  at  the  time  the 
goods  were  furnished  for  which  a  recovery 
was  allowed.  Whether  or  not  All&i  was  de- 
fendant's agent,  authorized  by  It  to  purchase 
the  goods  upon  defendant's  account  was  an 
issue  sharply  controverted  by  the  defendant 
and  properly  submitted  In  the  eonrf  s  charge. 

[1]  The  court  further  Instmcted  the  Jury, 
In  effect,  fhat  the  defendant  would  be  bound 
by  the  acta  of  Allen  In  the  purchase  of  the 
goods,  by  acts  or  words,  or  both,  they 
led  plalntlflB  to  beUeve  that  Allen  was  their 
agent,  with  author!^  to  make  snclh  pur- 
chases for  the  defendant  and  that  such  acts 
or  words  of  the  defendant  were  reasonably 
calculated  to  Induce  the  plalntiffa  to  bo  be- 
lieve, and  tbat,  acting  upon  audi  b^et  they 
were  induced  to  sell  the  goods  upon  the  cred- 
it of  the  defendant  One  of  the  grounds 
upon  which  the  instruction  last  noted  is  as- 
sailed is  that  there  was  no  pleading  to  war- 
rant it  The  only  pleading  by  plalntilh 
shown  in  the  transcript  from  file  Justice 
court  to  the  comity  court  consists  of  the  verl- 
fled  account,  and  it  does  not  appear  from 
the  record  that  any  other  pleading  than 
that  was  filed  Iv  plaintUb  In  the  county 
court  after  the  case  was  appealed  to  that 
court. 

[2]  By  article  759.  Beviaed  Civil  Stat- 
utes  1911,  it  is  provided  that  when  a  case  Is 
removed  by  certiorari  from  the  justice  court 
to  the  county  court  the  plaintiff  may  plead 
new  matter  which  does  not  constitute  a  new 
cause  of  action,  provided  such  pleading  be 
in  writing  and  filed  In  the  cause,  and  this 
article  of  the  statute  applies  also  in  cases 
of  appeal  from  the  Justice  court  to  the  coun- 
ty court  Slover  v.  McCormick  Harvesting 
Machine  Ck>.,  12  Tex.  Civ.  App.  446,  34  S.  W. 
1055,  and  cases  there  cited. 


[3]  Pleadings  are  as  essential  to  make  an 
Issue  in  the  Justice  court  .as  In  a  court  of 
record.  Moore  v.  Jordan,  67  Tex.  394,  3  S. 
W.  317;  Maass  v.  Solinsky,  67  Tex.  290,  3 
S.  W.  289.  Tbt  Issue  presented  by  the  in- 
struction now  under  consideration  was  one 
of  estoppeL  In  other  words,  essentially  it 
is  that  the  defendant  having  hdd  out  Al- 
len as  its  agent  and  thereby  induced  the 
plaintiffs  to  believe  that  he  was  its  author- 
ized agent  to  purchase  the  goods,  is  now 
estopped  to  deny  that  be  was  such  agent, 
even  though  as  a  matter  of  fact  no  such 
agency  existed.  It  is.  well  settled  by  the 
authorities  that  in  order  for  plaintiffs  to 
avail  themselves  of  the  benefits  of  this  rule, 
it  was  necessary  for  them  to  si;>eclally  plead 
such  estoppel.  Swayne  v.  Insurance  Co.,  49 
S.  W.  618 ;  Wolf  V.  G«lbraitli.  80  Tex.  GIt. 
App.  351.  87  S.  W.  890. 

From  the  for^cdng  conclusions  it  follows 
that  the  court  erred  In  giving  the  instruction 
last  noted,  and  for  this  error  the  Judgment 
must  be  reversed  and  the  cause  remanded. 
AU  other  assignments  of  error  have  been 
duly  oonatdered  and  are  overruled. 

Beveraad  and  remanded. 


GULF,  C.  &  S.  F.  BT.  CO.      DAVIS  et  nx. 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
June  28.  1913.    Behearing  De- 
nied Nov.  16,  1918.) 

1.  Gabbiebs  a  316*)— Cabetaoe  or  PAsara- 

GERS— PBBStnCFTIOIf— BES  IPSA  ZiOlitnTUB. 

In  an  action  by  a  female  pasKoser  who 

fell  while  alightinK  from  a  railroad  train  owing 
to  her  dresa  catching  upon  something,  where 
there  was  do  abowlng  that  It  caoght  oa  any 
screw  or  projection  upon  the  platform,  the  doc- 
trine of  res  ipsa  loquitur  cannot  be  relied  on  to 
raise  an  iDference  of  negligence,  because  it 
would  be  basing  Inference  on  inference;  tlie 
first  inference  being  that  by  reason  of  Ae  fall 
there  most  have  been  some  obstrnctioo,  and  the 
second  that  the  defendant  was  n^Ugent  in  lUl- 
ing  to  discover  and  remove  the  inoijection. 

[Ed.  Note.— For  other  casea.  see  Carfien, 
Cent  Dig.  H  1261,  ISSZT^i*  128&-12M; 
Dee.  Dig.  I  fOA.*] 

2.  Cabbiebs  (8  '318*)— Cabbiaos  of  Passkh- 
OEBS— Actio  Na 

In  en  action  aaainat  a  railway  company 
for  injuria  recdved  by  a  passenger  who  feU 
while  allghttng  fimu  a  car,  a  judgment  in  favor 
of  the  passenger  cannot  be  upheld,  where  the 
testimony  showed  that  the  accident  was  as  rea- 
sonably attribatable  to  a  nonactionable  canae 
as  to  the  company's  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270.  1307-1314 ;  Dec  Dig.  1 
31A*] 

3.  Gabbiebs  (S  316*)— Gabbiaoe  or  PAsasM- 

GEBS— DUTT  or  CaBB. 

While  it  IB  the  duty  of  a  railroad  com- 
pany to  exercise  a  high  degree  of  care  to  fur- 
nish and  maintain  suitable  cars  and  platforms 
upon  which  passraigers  may  move  with  safety, 
it  is  not  aa  insurer  In  this  respect  and  one  in- 
jured upon  a  car  platform  has  the  burden  of 
jiroving  the  company's  negligence. 

[Ed.  Not&— For  other  cases,  see  Carriers, 
Gent  Di^  |J  1261,  1262,  12S3,  1285-1294; 
DecDig.im*] 


•For  atlier  asm  see  same  tople  and  secUon  NUUBBR  In  Dec.  Dig.  *  Am.  Dig.  Kejr-Now  BmUs  *  Rep'r  Indi 
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Appeal  from  District  Court,  JotLDa<m  Cotin- 
ty;  O.  L.  Lockett,  Jtdge. 

Action  t)y  L.  G.  Davis  and  wife  Against  tbe 
Gulf,  Colorado  ft  Santa  Railway  Compa- 
ny. From  a  judgment  for  plaintlffa,  defend- 
ant appeals.  Reversed  and  rendered. 

See,  also,  130  S.  W.  674. 

Terry,  CaTln  ft  Mills,  of  Oalveston,  Brown 
ft  liockett,  of  Cleburne,  and  Lee  &  Lomax,  of 
Ft.  Worth,  for  appellant  J.  B.  Haynes,  W. 
Polndexter,  and  Walker  ft  Baker,  all  of  Ole- 
bume,  for  appellees. 

CONNER,  a  J.  This  aN>eal  la  from  a 
Judgment  in  appellees'  favor  for  tbe  sum  of 
912,500  BS  damages  for  personal  injuries  al- 
leged to  liave  been  rec^ved  by  Hrs.  Davis 
while  she  was  a  passenger  ,  on  one  of  appel- 
lant's trains  on  the  16th  day  of  January, 
1900.  A  number  of  assignments  of  error  re- 
lating to  the  rulings  of  the  court  on  the  In- 
struction and  rejection  of  evidence  and  to 
special  charges  given  and  refused  have  been 
presented,  but.  In  the  view  that  we  have  tak- 
en of  the  case,  it  will  not  be  necessary  for  us 
to  determine  them.  The  vital  question,  as 
we  conclude,  is  whether  there  is  any  evidence 
In  sni^rt  of  the  Issue  of  negUgenoe  upon 
which  the  case  was  submitted. 

Several  grounds  of  negligence  were  al- 
lied. All  fmt  one,  however,  were  excluded 
from  the  condderatton  of  tbe  Jury  1v  the 
court's  charge,  and  of  tills  no  complaint  Is 
made»  so  that  in  onr  statement  of  tiie  case 
we  will  confine  ourselves  to  the  issue  of  nes- 
llgence  submitted.  It  was  alleged.  In  sub- 
stance, that  on  the  evening  of  the  day  stated 
Mrs.  L  O.  Davis  took  passage  at  Cleborae, 
Tex.,  upon  one  at  appellant's  passoiger  trains 
for  £be  pnzlwse  of  being  tzansported  to  her 
home  In  Alvarado.  Mrs.  Davis  without  dis- 
pute paid  the  customary  railroad  fiire  and 
became  a  passenger.  iShe  thus  aDegee  the 
manner  of  her  injury:  "And  when  said  pas- 
senger  train  reached  the  defendant's  passen- 
ger station  in  Alvarado,  Johnson  county* 
Tex.,  and  had  stopped  at  said  station  tor  the 
purpose  of  allowing  passengers  to  dlsonbark 
from  said  train,  and  from  the  coach  In 
which  she  was  riding,  the  plalntUf  in  the  ex- 
ercise of  due  care  arose  from  faer  seat  in  said 
coach  and  pused  out  of  tbe  usual  and  regu- 
lar door  to  said  coach  onto  the  platform 
thereof,  and  while  she  was  attempting  to 
pass  down  the  steps  of  said  coach  from  the 
Idatform,  the  lower  and  bade  portion  of  her 
dress  uod  skirts  cau^t  up<m  one  or  mora 
nails,  screws,  bolts,  or  other  projection  negli- 
gently allowed  and  pennltted  by  the  defend* 
ant  to  protrude  above  the  surface  of  said 
platform,  or  to  be  attached  to  said  coach, 
and  tbe  back  part  of  her  dress  and  skirts  be- 
ing thus  caus^t  and  fastened  by  said  pro- 
Jectlon,  nails,  screws,  or  bolts,  caused  the 
front  and  lower  part  of  her  dress  and  skirts 
to  pull  and  Jerk  her  feet  from  under  her, 
and  caused  her  to  fall  and  to  be  thrown  down 


said  steps  from  near  the  top  thereof  to  tbe 
lower  part  of  said  steiw,  and  the  stool  placed 
beneath  the  lower  step  and  on  the  ground, 
and  as  a  direct  and  proximate  result  thereof 
severely  and  permanently  injured  her."  And 
thus  charges  the  issue  of  negligence  upon 
which  the  case  was  submitted :  "That  the  de- 
fendant was  guilty  of  negligence  In  allowing 
and  permitting  said  nails,  screws,  bolts,  or 
other  projections  to  thus  stand  up  and  pro- 
trude above  the  surface  of  said  platform  or 
other  part  of  said  coat^  near  the  door  and 
platform  of  said  coach,  and  was  guilty  of 
negligence  In  permitting  tbe  same  to  remain 
in  such  condition.'* 

Mrs.  Davis  testified  tbat  when  the  station 
of  Alvarado  was  called  she  got  up  and  start- 
ed out,  and  got  to  the  edge  of  the  platform 
to  make  her  first  stePi  when  ber  drew  caught 
behind  on  something  and  Jerked  her  feet 
from  under  her  and  threw  ber  forward  to 
the  ground,  from  whi<di  she  suffered  Injuries 
as  related  in  her  testimony.  She  said :  "I 
do  not  know  what  my  drees  caught  on ;  it 
caught  on  the  platform  somewhere.  Tbe 
skirt  Just  Jerked  me  and  Jertied  my  feet  out 
from  under  me."  She  further  testified  that 
the  obstruction  tore  ber  dress,  which  was  ex- 
hibited before  the  Jury,  and  which  was  thus 
described  by  her:  "No  one  has  worn  this 
dress  since  that  night  Prior  to  the  time  I 
fell  fnnn  the  train  there  was  no  holes  In  this 
dress.  It  is  torn  now  crossways  at  the  bot- 
tom ot  the  placket  and  towards  tiie  left  side. 
This  tear  is  about  dght  Indies  to  the  left 
side  of  the  placket ;  the  tear  extending  from 
the  bottom  of  the  placket  to  the  left  The 
hole  at  the  bottom  of  the  eAdrt  is  Just  over 
the  bem  and  is  about  six  Inchra  in  length 
and  extends  to  the  bem.  Tben  it  is  torn 
slightly  at  the  1^  side  and  not  quite  so 
mudi  to  the  right  It  Is  a  bole  your  fist 
could  Blip  through  easily.** 

Other  than  the  evidence  of  antellee  quoCed, 
there  is  none  that  corroborates  her  theory  of 
the  fiiU,  save  the  testimony  of  Silas  Bank- 
ston,  who  tratifled:  niat  he  was  present 
and  wltbln  some  eight  or  ten  ftet  of  Mr& 
Davis  when  she  feU.  That  "when  I  first 
saw  Mrs.  Davis  she  was  standing  out  on  the 
platform  between  tbe  coaches  and  started 
down;  die  took  one  step  and  started  to  take 
another  one  and  fielL  Her  dress  was  puUed 
behind,  and  she  felL  •  •  •  Her  dress 
swung  right  backwards  from  where  she  was 
getting  off:  I  Just  happened  to  be  noticing 
her  dress.  It  drew  in  fnmt  of  her  and  about 
her  shoe  tops."  The  brakeman,  however,  at 
the  foot  of  the  st^n,  a  bus  driver  standing 
near,  and  some  four  or  five  other  persons, 
also  near  by,  either  iwssengen  or  waiting  on 
appellee  to  take  passage,  all  d.wj  seeing  a 
screw,  nail,  or  other  tUng  upon  the  plat- 
form on  whldi  appellee's  dress  could  have 
cauf^t  These  witnesses  all  believed  them- 
selves in  position  in  which  to  have  seen  had 
there  been  anything  ot  the  Und.  One  or 
more  of  them  testifled  specifically  tbat  they 


Digitized  by 


Google 


934 


161  SOUTHWESTBBN  BBPOBTBB 


fTex. 


thought  they  would  have  seen  It  had  there 
been  a  projection,  and  all  also  denied  that 
they  obserred  or  heard  any  tearing  of  appel- 
lee's dress,  or  any  drawing  of  the  dress  from 
behind  immediately  preceding  the  fall;  one 
witness  giving  it  as  her  oidnlon  that  appellee 
either  fell  In  a  fit  or  voluntarily.  All  other 
observers  save  one  thought  her  fall  was 
with  design. 

Adopting,  however,  in  deference  to  the  ver- 
dict of  the  Jory,  appellee's  own  account  of 
her  tall,  there  yet  remains  the  vital  issue  of 
whether  appellant  or  Its  servants  were  guilty 
of  negligence  In  permitting  the  platform  or 
steps  of  the  car  In  question  to  be  in  the  con- 
dition alleged.  Other  than  the  mere  fact  that 
appellee's  dress  caught  on  "something,"  there 
is  nothing  In  the  evidence  from  which  to 
draw  an  inference  of  negligence.  The  evi- 
dence shows  that  appellant's  car  Inspectors 
at  Cleburne  inspected  the  car  during  the  day 
preceding  the  occurrence;  that  the  car  was 
also  inspected  by  the  brakemen  on  the  way  to 
Dallas  shortly  afterwards,  and  yet  later  after 
the  arrival  of  the  car  at  Dallas,  and  yet  again 
vrtth  particularity  on  the  day  after  at  Cle- 
burne, when  appellant's  inspectors  at  that 
place  were  informed  that  appellee  claimed  to 
have  been  thrown  by  catching  her  dress  on  a 
screw  or  other  thing  on  the  platform.  On 
none  of  these  occasions  was  a  defect  or  ob- 
struction found  as  shown  in  the  evidence. 
It  is  not  contended  that  such  Inspectors  were 
incompetent  and  that  appellant  was  guilty  of 
negligence  In  their  employment  or  retention ; 
nor  is  it  contended  that  there  Is  any  evidence, 
save  the  mere  fact  that  appellee's  dress 
caught,  that  Indicates  carelessness  on  tlte 
part  of  any  of  appellant's  inspectors,  or  of  an 
insufficient  Inspection;  nor  is  it  contended 
that  the  inspections  were  not  with  sufficient 
frequency,  nor  that  the  car  was  old  and 
worn,  or  defective  In  construction,  and  that 
appellant  was  guilty  of  negligence  in  this  re- 
spect Then  in  what  respect  was  appellant 
negligent?  The  allegation,  as  will  be  seen 
from  the  quotation  made,  is  that  appellant 
was  guilty  of  negligence  In  "permitting  said 
nail,  screws,  holts,  or  other  projection  to 
thus  stand  up  and  protrude  above  the  surface 
of  the  platform  or  other  part  of  said  coach 
near  the  door,  and  was  guilty  of  negligence 
in  iiermitting  the  same  to  remain  in  such 
condition."  But  what  proves  it?  As  seen, 
inspection  was  made  before  the  car  was 
started  on  its  way  to  Alvarado,  and  no  screw, 
bolt,  or  other  projection  was  apparent.  The 
evidence  shows  that  screws  In  the  platform 
of  like  cars  sometimes  work  out,  but  nothing 
is  here  shown  when.  If  at  all,  the  raised 
screw  or  other  projection  first  protruded 
above  the  platform.  For  aught  that  appears 
in  the  evidence,  it  may  have  been  but  a  mo- 
ment before  appellee  appeared  on  the  plat- 
form. It  cannot  be  reasonably  said  that  the 
brakeman  or  other  employes  were  guilty  of 
negligence  In  falling  to  discover  the  elevateU 
screw  when  neither  the  appellee  nor  any  of 


the  descending  or  ascending  passengm  and 
other  observers  were  able  to  observe  it  before 
or  after  the  falL  None  of  them  testified  that 
he  or  she  saw,  tripped  over,  had  clothing 
caught  on,  or  otherwise  discovered  a  protrud* 
lug  screw,  or  other  thing  upon  which  a  dress 
could  have  caught  On  the  submission  it  was 
suggested  in  argument  that  appellee's  drees 
may  have  extracted  the  screw,  thus  account- 
ing for  the  failure  of  the  witnesses  to  see  it ; 
but  this  is  a  mere  conjecture.  No  loose 
screw  was  found  on  the  ground  or  other  place 
afterwards,  nor  does  any  witness  indicate 
that  there  was  a  vacant  bole  in  the  platform. 
In  brief,  as  stated,  there  Is  nothing  In  the 
evidence,  which  we  have  carefully  considered, 
upon  which  to  found  the  conduslon  that 
appellant  was  guilty  of  negligence  in  the  re- 
spect alleged  by  appellee,  except  the  Isolated 
fact  that  appellee's  dress  caught  upon  some- 
thing and  that  she  was  thereby  caused  to 
fall.  . 

[1]  Numerous  cases  might  be  dted  where 
an  Inference  of  negligence  has  been  held  to 
be  Justified  from  the  very  nature  of  the  defect 
causing  an  Injury,  but  this  principle— that  of 
res  ipsa  loquitur — has  no  proper  application 
here.  The  defect,  the  cause  of  the  fall  in  the 
instance  before  us,  is  not  shown  with  any 
degree  of  certainty.  That  there  was  a  loose 
screw  or  other  projection  on  the  platform  of 
the  car  in  question  Is  a  mere  inference  from 
the  fact  that  appellee's  dress  caught,  and  to 
proceed  yet  further  in  the  course  of  reason- 
ing, and  infer  negligence  in  permitting  the 
screw  or  projection  to  be  there,  seems  to  be 
adding  presumption  upon  presxunptlon,  which 
the  law  never  permits. 

[2]  One  of  the  passenger  witnesses,  Baxter 
Walton,  testified  that  he  was  in  the  middle 
of  the  platform  and  about  three  feet  behind 
appellee  and  in  irasltlon  to  have  seen  her 
dress  If  it  caught  apythlng  as  she  got  ofl^: 
there  being  nothing  to  obstruct  his  view.  He 
not  only  denied  seeing  any  obstruction,  but 
further  testified  that  "another  boy  came  oat 
there  where  I  was  after  I  had  gotten  out 
there,  and  stood  binder  behind  me  on  the 
same  platform  that  I  was  on.  I  don't  know 
when  he  came  out  there,  but  he  wan  standing 
there  after  she  fell.  I  noticed  him  before 
any  other  passengers  came  along.  I  know  he 
did  not  come  up  the  steps  and  get  on  the 
train  after  the  lady  fell."  Baxter  Walton 
denied  that  he,  himself,  stepped  on  appellee's 
dress,  but,  so  far  as  we  can  tell  from  the  rec- 
ord "the  boy"  was  not  called  as  a  wltneo. 
It  is  possible  that  either  the  boy  or  some 
other  person  not  observed  inadvertently  step- 
ped upon  appellee's  dress,  and  thus  tore  it 
and  threw  her.  This,  of  course,  is  but  a  mere 
conjecture  that  will  not  be  indulged  by  the 
law,  but  is  given  merely  as  illustrating  that 
appellee's  testimony  accounting  for  her  fall 
Is  not  inconsistent  with  causes  of  her  fall 
other  than  that  of  a  projecting  screw.  And 
the  rule  undoubtedly  is  that,  where  the  tes- 
timony shows  that  an  accident  is  as  reason- 
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abl7  attzHmtable  to  a  nonactloiiable  cause  as 
to  one  that  1^  the  law  vill  not  nphold  a  con- 
cluidon  in  the  natnre  ot  a  men  guess  In  favor 
of  the  latter. 

[8]  While  It  was  appellanfs  duty  to  exer- 
cise a  very  high  d^ree  of  can  to  famish  and 
THftintJ*!"  suitable  cars  and  plattonns  upon 
which  passengers  conld  more  with  safety,  it 
waa  not  an  Insurer  In  this  respect,  and  the 
harden  of  proof  rested  on  appellee  to  show 
sndi  a  state  of  drcnmstances  as  affords  a 
reasonable  condnslm  of  negligence  as  alleg- 
ed. It  la  not  snfflcient  ft>r  a  plaintiff  to  show 
lhat  the  defendant  may  have  beea  gnilty  of 
segUgoiee ;  the  evidence  must  point  out  that 
he  was. 

We  eondnde  that  In  this  applies  has 
wholly  faUed.  and  that  such  failnre  entitles 
anwnant  to  judgment  Texas  &  P.  Coal  Go. 
T.  KowdkowslU,  118  8.  W.  829,  s.  c  108  Tex. 
173, 125  8.  W.  8;  8t  Louis,  8.  T.  &  T.  By.  Oo. 
T.  Gasoo,  129  8.  Wl  897-  Such  being  our 
condnsicm,  and  It  further  appearing  that  this 
case  had  been  twice  tried  and  fully  dereloped, 
we  think  in  the  Interest  of  all  parties  that 
the  litlgatl<m  should  be  brought  to  an  end. 
It  la,  aecOTdlngly,  ordered  that  the  Judgment 
be  rerased  and  here  raidored  for  updlant 

Bereised  and  rendered  for  aivdlant 


COODZ  T.  SHA WVSB  st  aL 

<Goart  of  CUtII  Appeals  of  Texas.   Ft  Worth. 
Not.  8,  1913.    Behearisg  Denied 
Dec.  18, 1913J 

1.  PUUDIHG  a  aOl*)— YBBmOAIIOlT— VSBIVI* 
CATIOK  BT  ArrOBWST. 

The  fact  that  a  pleading  was  verified  by  a 
party  before  one  of  bis  attomays  in  the  case 
ma  not  groond  tar  aoatalning  a  special  excep- 
tion thereto. 

[Ed.  Note^FoT  other  eases,  aee  Pleading, 
Gent^D^^{|  314,  818^  892-W,  904-906;  Dec. 

2.  PASmSBBHIP  0  218*)— AiXBGAXioirs— Bs- 

UTIOH. 

The  mere  allegation  In  the  petitl<m  of  Joint 
ownership  of  the  moles  soaght  to  be  recovered 
was  not  equivalent  to  an  alugation  of  partner- 
ship as  to  the  mules. 

[Ed.  Note.— For  other  cases,  aee  l^rtnershlp, 
Cent  Dig.  H  408,  409;  Dea  Dig.  |  218.*] 

8.  BiPUETin  (|  8*)— Isauxa. 

In  an  action  by  two  itersons  to  recover 
moles,  or  their  value,  which  were  claimed  to  have 
been  converted  by  defendant,  the  questions 
whether  plaintiffs  were  partners,  and  whether 
one  plaintiff  had  paid  the  other  for  his  interest 
therein,  were  immaterial. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Gent  Dig.  H  4S-68:  Dec  Dig.  }  8.*] 

4.  Pabtivxbship  (|  218*>— Exibixncx  or  Bxu- 

IZOH— SCBHISSION  OT  ISSTJB. 

In  an  action  to  recover  possession  of  mules 
claimed  to  have  been  converted  bj  defendant  or 
thdr  value,  whether  defendant  was  the  partner 
of  plaintiff  need  not  be  submitted:  the  evi- 
dence not  tending  to  show  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-128;  Dec.  Dig.  f  218.^] 


5.  Pabthebship  a  20*)— ExisTENCK  or  Rbu,- 
noH. 

An  agreement  that  one  of  tiie  parties  there- 
to would  fnmish  the  money  to  purchase  horses 
wonld  not  of  itself  constitute  a  partnership  be- 
tween the  parties 

[Ed.  Note.— For  other  cases,  see  Partnership, 
OenL  Dig.  U  6,  7;  Dec.  Dig.  {  20.*] 

6.  PABrnxBSHip  (|  218*)— InsiBUonoiis— Ds- 
ruiiNO  Tebicb. 

A  requested  instroctlon  snhmitting  the  ts- 
sne  of  partnership  was  defective  for  not  stat- 
ing to  the  Jury  what  would  constltote  a  partner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-428;  Dec.  Dig.  (  218.*] 

7.  Pakthkbshzf  ((218*)— JBtxunxNOB  or  Bxu.- 

TXOH. 

An  Instmcdon,  Uiat  If  tlie  purchase  of  hors- 
es by  plaintiff  was  under  an  agreement  by  which 
defendant  was  to  have  a  third  interest  therein 
upon  paying  to  plaintiff  a  third  of  the  price 
mthont  fixing  a  time  for  payment,  unless  lie 
paid  such  third  within  a  reaaonable  time  be 
would  not  be  a  partner  in  the  stock,  was  not  er- 
roneous on  the  ground  that  it  authorized  the 
finding  that  foUure  to  pay  defendant'a  part  of 
the  price  would  dissolve  the  partsenliip,  thongh 
a  partnership  had  been  consummated. 

[Ed.  Note^For  other  casea  see  PartnersUp, 
Cent  Dig.  II  d9,  426-4SSrDec.  Dig.  |  218.*] 

Appeal  from  Knox  County  Conxt;  J.  B. 

Milam,  Judge. 

Action  by  O.  H.  Shawver  and  another 
against  C.  H.  Goody.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Jas.  A.  Stephens,  of  Benjamin,  for  appel- 
lant D.  J.  Brookreson,  of  Benjamin,  and 
Sobert  Cole,  of  Growell,  tor  appellees. 

DUNKLIN,  J.  G.  H.  and  3.  A.  Sbawver 
Instltnted  this  suit  against  Henry  Goody  to 
recover  possession  of  three  mules  and  one 
horse,  or,  in  the  altematire,  the  value  there- 
of, also  for  $260,  the  value  of  two  mules  al- 
leged to  have  been  converted  by  the  defend- 
ant ;  title  to  all  of  said  stock  being  claimed 
by  the  plaintiffs.  Judgment  was  recovered 
by  plaintiffs,  and  the  defendant  has  ap> 
pealed. 

The  anlmala  In  controven^  originally  be- 
longed to  a  herd  of  37  head  of  horses  and 
mules  purchased  at  public  sale ;  plaintiff  O. 
H.  Shawrer  furnishing  the  purdiase  money 
therefor,  and  defendant  Coody  bidding  In 
the  stock  and  taking  and  holding  possession 
thereof  for  quite  a  long  period  ot  tlma  Ac- 
cording to  the  testimony  of  i^alntlff,  O.  H. 
Shawrer,  he  agreed  with  Coody  prior  to  the 
pnrdiase  that  he  (Shawv«)  would  fnmish 
the  purchase  mimey,  and  after  the  purchase 
Goody  and  plalnttfl  J.  A.  Shawrer  mlt^t 
each  become  the  owner  of  a  one-third  Inter- 
est in  the  stodc  upon  payment  of  one-third 
of  the  purchase  price,  but  that  Coody  had 
never  paid,  or  offered  to  pay,  such  coni^era- 
tion,  and  had  refused  to  turn  over  to  the 
plaintiffs  the  stock  In  controversy.  Accord- 
ing to  Goody's  testimony,  prior  to  the  auction 
sale  noted,  plaintiff  G.  H.  Shawrer  had 
agreed  unconditionally  that.  If  he  (Coody) 
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would  bid  In  the  herd,  G.  H.  Shawrer  would 
furnish  the  purchase  money,  and  that  the 
two  plaintiffs  and  Ooody  would  become  part- 
ners and  own  the  stock  In  equal  shares,  and 
that  J.  A.  Shawrer  and  Goody  should  each 
owe  to  G.  H.  ShawTcr  one-third  of  the  pur- 
chase price  of  the  stock.  The  difference  In 
these  two  versions  of  the  terms  of  the  agree- 
ment was  the  only  controverted  Issue  upon 
the  trial. 

[1]  The  allegation  contained  in  Goody's  an- 
swer of  a  partnership  formed  between  the 
two  plaintiffs  and  himself  for  the  ownership 
and  management  of  the  herd  was  specially 
denied  by  plaintiffs  in  their  supplemental 
petition,  and  this  pleading  was  verified  by 
plaintiffs  before  one  of  their  attorneys  who 
acted  as  notary  public  in  taking  the  affidavit 
Defendants  special  exception  to  this  plead- 
ing on  the  ground  that  the  attorney  was  not 
a  proper  official  to  take  the  affidavit  was 
correctly-  overruled.  Rybum  v.  Moore,  72 
Tex.  85,  10  8.  W.  393;  Eosminsky  t.  Bay- 
mond,  20  Tex.  Civ.  App.  702,  SI  S.  W.  SL 

[2, 1]  O.  H.  Sbawrer,  after  testifying  that 
bis  brother,  3.  A.  ffliawrer,  owned  an  Interest 
In  the  horses  in  questiiHi  and  that  defendant 
did  not  own  any  interest  In  tlwm,  was  asked 
by  defuidant's  connael  if  J.  A.  Shawrer  bad 
ever  paid  to  witness  any  part  of  the  pu^ 
chase  mon^  for  the  herd.  Plaintlffia  object- 
ed to  this  question  on  the  ground  that  de> 
fendant  bad  not  by  answer  daiied  under 
oath  all^attona  In  plaintiffs'  petition  that 
the  two  plaintiffs  owned  the  horses  as  part- 
ners. Tbia  objection  was  sustained,  and  this 
ruling  Is  made  the  basis  of  the  second  assign- 
ment of  error.  While  the  petition  claimed  a 
Joint  ownership  of  the  horsra  in  plaintiffs, 
there  was  no  allegation  of  a  partnership  be- 
tween them,  nor  .of  any  fact  that  would  con- 
stitute a  partnership.  Evidently  the  allega- 
tion of  Joint  ownership  was  construed  by  the 
court  as  equivalent  to  an  allegation  of  part- 
nership In  the  plalntUTs  In  such  ownership, 
which  was  incorrect.  However,  the  Issue  of 
whether  or  not  the  plaintiffs  were  partners 
In  the  ownership  of  the  horses  was  Imma- 
terial, and  It  was  also  Immaterial  whether  or 
not  J.  A.  Shawver  had  paid  his  brother  for 
his  Interest  in  the  horses.  Accordingly,  the 
second  assignment  of  error  is  overruled. 

[4]  Appellant  complains  of  the  refusal  of 
two  special  instructions  requested  by  him  up- 
on the  Issue  of  partnership  between  himself 
and  the  plaintiffs.  Whether  or  not  the  de- 
fendant was  a  partner  of  plaintiffs  was  an 
immaterial  Issue.  His  contention,  that 
plaintiff  G.  H.  Shawver  agreed  uncondition- 
ally that  as  soon  as  the  herd  was  purchased 
defendant  should  become  the  owner  of  a 
one-third  Interest  therein  and  should  there- 
after pay  one-tlilrd  of  the  purchase  price, 
was  submitted  to  the  Jury  In  the  court's 
charge,  together  with  an  Instruction  that,  if 
that  contention  was  sustained  by  the  evi- 
dence, a  verdict  should  be  returned  In  the 


defendant's  favor.  In  order  to  establish  the 
alleged  partnership  between  the  plaintiffs 
and  the  defendant.  It  would  have  been  neces- 
sary for  the  defendant  to  show,  not  only  that 
he  acquired  an  interest  in  the  stock,  but  also 
further  facts  necessary  to  constitute  a  part- 
nership. The  charge  given  by  the  court  was 
therefore  more  favorable  to  the  defendant 
than  the  two  requested  Instructlona  last 
noted. 

[8, 1]  Furthermore,  one  of  the  requested 
Instructions  was  erroneous.  In  that  It  ooo- 
talned  the  proposition  that.  If  it  was  agreed 
between  the  parties  that  G.  H.  Shawrer 
would  furnish  the  money  to  purdiase  the 
hones,  that  agreem^t  alone  would  consti- 
tute a  partnership  between  them,  and  the 
other  requested  instruction  submitted  the  i»- 
sue  of  partnersbb)  with  no  guide  to  the  Jury 
for  the  purpose  of  determining  what  wonld 
constitute  a  partnership.  Hence  the  assign- 
ments eonqilalning  of  the  refusal  oC  tlie  r»> 
quested  instructions  are  overruled. 

£7]  Oomplalnt  la  also  made  ot  an  Inatme- 
tlon  given  by  the  court.  In  dtect,  that  if  tkia 
purchase  of  the  stock  was  made  under  an 
agreemwit  whereby  defendant  was  to  have 
a  one-third  Interest  In  tbe  stock  provided  ha 
woold  pay  to  G.  H.  Shawrer  one-tbird  ot 
the  purchase  price  and  no  time  fixed  for  such 
payment,  the  def^dant  would  have  a  rea- 
sonable time  to  pay  the  same,  and,  unless  be 
paid  the  same  within  a  reasonable  time,  be 
would  not  be  a  partnor  with  the  plalnttfls  in 
the  stock.  The  criticism  of  the  instruction 
is  that  1^  the  Instmctlon  the  Jury  were  an* 
thorized  to  find  that,  althou^  a  partnership 
bad  been  In  all  things  consummated,  the  de- 
fendant's failure  to  pay  bis  portion  ot  13w 
purchase  price  would  dissolve  the  partner- 
ship. By  the  very  terms  at  ibe  instmctlon 
the  acquisition  of  an  Interest  In  the  property 
by  the  defendant  was  made  to  depend  upim 
the  payment  by  the  defendai^  of  one-Uilrd 
of  the  purchase  price.  In  other  words,  the 
agreement  submitted  was  merely  one  giving 
the  defendant  an  option  to  become  the  owner 
of  an  undivided  one-third  Interest  in  the 
stock,  and,  according  to  the  defendant's  own 
testimony,  he  never  paid  nor  offered  to  pay 
any  part  of  the  purchase  price.  For  this 
reason  there  Is  no  merit  In  the  assignment. 

Another  paragraph  of  the  court's  charge  Is 
criticised  as  being  upon  the  weight  of  the 
evidence  in  assuming  that  the  stock  In  ques- 
tion belonged  to  the  plaintiffs;  but,  when 
considered  in  connection  with  other  instruc- 
tions contained  in  the  chai^  clearly  submit- 
ting that  issue  as  a  disputed  issue,  it  is  al- 
together Improbable  that  the  Jniy  interpreted 
the  charge  in  the  manner  suKested  in  die 
assignment. 

There  is  no  merit  In  appellant's  seventh 
assignment  complaining  of  an  instruction 
permitting  a  finding  in  plaintiffs'  favor  of 
compensation  for  the  use  of  certain  animals 
claimed  by  the  plaintiffs  and  used  by  the  de- 
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fendao^  Blnoe  It  appears  from  tbe  verdict 
of  the  Jury  that  no  such  allowance  was  made. 
We  ate- of  the  opinion  farther  Qiat  the  evi- 
dence was  ample  to  snroort  the  verdict 

By  another  assignment  it  is  insisted  that 
the  Judgment  should  be  reversed  because  the 
court  failed  to  prepare  a  correct  statement  of 
fiicts.  In  answer  to  this  assignment.  It  Is 
Boffldent  to  say  that  a  statem^t  of  facts 
prepared  by  the  Judge  and  duly  certified  ap- 
pears In  the  record,  and  that  an^ellant  has 
not  attemjited  in  any  manner  to  point  out 
wherdn  the  statemeit  of  tacts  Is  defective, 
neither  has  Iw  sutonitted  any  motion  to 
stilbe  It  from  the  record. 

Tlie  Judgment  is  afOrmed* 


GILLI8PIB  V.  AMBROSB  et  aL 
(Court  of  CUvll  Appeals  of  Texas.   7t  Wmfh. 
Nov.  1,  19ia) 

1.  LAIIDLOaD  AKD  TSNANT  fS  223*)— OlAUS 

Abisiito  out  of  thx  Same  TaAnsAonoN. 
Under  Bev.  CSv.  St.  1811,  art.  1380.  j«o- 
viding  that  the  pfeceding  article,  which  pro- 
vides that,  t{  pIuotifTs  cause  of  action  be  a 
claim  for  nnligaidated  or  Qncertoin  damagea 
founded  on  a  tort  or  breadi  of  coveaant,  tbe  de- 
fwdont  shall  not  be  permitted  to  set  off  any 
debt  due  him  by  the  plolntUE.  and.  if  tbe  suit 
be  founded  on  a  certain  demand,  the  defendant 
Bhall  not  be  permitted  to  set  off  unliquidated  or 
uncertain  damages  fonnded  on  a  tort  or  breach 
of  coveaant  iball  not  be  m>  construed  as  to  pro- 
hibit the  defendant  from  pleading  in  eet-off  an; 
counterclaim  founded  on  a  cause  of  action  aris- 
ing out  of,  incident  to,  or  ctmnected  with  plain- 
tiff*!  cause  of  action,  in  a  landlord's  action  to 
recover  rent  and  compensation  for  the  nse  of 
fanning  implements  and  mules,  the  defendant 
could  set  up  OB  a  counterclaim  a  breach  of  war- 
ranty of  two  horses  which  be  agreed  to  buy  from 
the  landlord  in  part  coneideration  for  the  lease, 
Bince  this  claim  arose  out  of  plaintiff's  cause 
<tf  action. 

SQd.  Note.— For  other  casea,  see  Landlord 
Tenant  Cent  Dig.  gS  88S-893 ;  Dec  Dig.  { 
223.*] 

2.  PUUJDXNO  (S  228*)— BZCKPnOH  TO  PUUD- 

IHO  OooD  IH  Past. 

An  exception  to  five  counts  in  a  petition  of 
reconvention  was  properly  overruled  where  one 
of  the  counts  stated  a  proper  connterclBlm. 

[Ed.  Note.— For  other  coses,  see  Pleading,  Cent 
Dig.  8{  684-^ ;  Dec.  Dig.  |  228.*] 

3.  Pludino  (I  228*)— DncuBBSB— OPEaATiOH 
AND  Epnoi  or  INCISION  on  Dbmubbeb. 

An  exception  of  misjoinder  of  causes  of  ac- 
tion Is  properly  addressed  to  the  entire  pleading, 
and,  if  sustained,  the  entire  pleading  fs  strick- 
en out  leaving  it  optional  with  the  pleader  to 
select  snch  portions  of  tiie  plea  as  he  may  see  fit, 
and  the  ooort  cannot  make  this  selection  for  blm; 
and  hence  an  exception  to  five  counts  in  a  plea 
of  reconvention  for  misjoinder,  by  which  it  was 
proposed  to  strike  out  such  coonts  and  per- 
mit thres  other  coonts  to  remain,  was  ivoperly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  U  C84-M;  Dec.  Dig.  |  228.*] 

4.  Appeal  and  Ebbob  ({  '^*)— AsazomiKNTs 
OF  Ebbob— SuFFiciENCT. 

In  a  landlord's  action  for  rent  and  for  com- 
pensation for  the  use  of  fanning  implements  and 
moles,  in  which  the  tenant  filed  a  plea  of  recon- 
vention for  breach  of  warranty  and  to  recover 


damages  for  torts,  an  assignment  of  error  that 
tbe  court  erred  in  overruling  plaintifE's  motion 
for  a  new  trial  because  the  }ary  allowed  the 
full  amount  claimed  by  defendants  plea,  except 
the  sum  claimed  as  damages  for  the  breach  of 
warrant,  was  too  general  to  require  considera- 
tion. 

[Ed.  Note.— F(}r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  aim-aOSA;  Deo.  Dig.  t 
732.*J 

6.  TbKAI.  (9  260*)— iNSTBUOnONS— Gonfobh- 
ZTT  TO  PUADINQB  AND  EVIDENCE. 

Where,  under  a  plea  of  reconvention  al- 
leging that  defendant  bad  falsely  and  nuUicloaBly 
declared  that  defendant  was  a  dishonest  person, 
owed  plaintiff  money  tlmt  be  would  not  pay,  and 
for  which  she  held  a  lien  on  Us  cotton,  by  rea- 
son of  which  acts  defendant  was  unable  to  mar- 
ket hifl  cotton  in  the  town  of  A«  where  he  was 
accustomed  to  sell  his  crops,  and  had  been  sus- 
pected by  his  neighbors  and  others  of  being  dis- 
honest, lost  their  respect  and  suffered  withal 
humiliation,  there  was  neither  allegation  nor  ev- 
idence of  the  amount  (tf  pecunlaiy loss  resulting 
from  defendsnfs  inability  to  maiket  his  crop, 
the  claim  set  up  should  not  have  been  submitted 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  584-686;  Dec.  Dig.  i  260.*] 

0.  appkai.  and  Ebbob  (M  1140*)— Cube  op  Bb- 

SOB  BY  BXHiniTUB. 

Where  defendant  under  a  plea  of  reconven- 
tion in  a  number  of  counts  daiming  in  the  ag- 
gregate $196.60,  obtained  a  verdict  of  $136.60, 
indicating  that  the  jurv  allowed  a  portion  of  a 
claim  of  970;  which  under  the  pleadings  and  evi- 
dence should  not  have  been  submitted,  the  judg- 
ment would  be  reversed  unless  defendant  filed  a 
remittitur  of  the  whole  $70. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4462-4476;  Dee.  Dig.  { 
1140.*] 

Appeal  from  Jozies  County  Court;  Joe  O. 
Randel,  Judge. 

Action  by  Mrs.  Jerome  Gllllspie  against 
J.  W.  Ambrose  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Berersed 
and  remanded,  unless  plaintiff  files  remitti- 
tur. 

H.  H.  SageU^  of  Ganado,  and  W.  S.  Pop^ 
of  Anson,  for  appellant  Brooks  &  Brooks, 
of  Anson,  and  Davenport  &  Davenport  of 
Stamford,  for  appellees. 

DUNKLIN,  J.  J.  W.  Ambrose  and  Guy 
Ambrose  rented  land  from  Mrs.  Jerome  Gil- 
Usple,  who  instituted  this  suit  against  them 
to  recover  several  items  claimed  to  be  due 
for  rents  and  for  the  use  of  farming  Imple- 
ments and  mules.  But  the  suit  was  dis- 
missed as  to  the  defendant  Guy  Ambrose. 
J.  W.  Ambrose,  In  addition  to  a  general  de- 
nial, filed  a  plea  in  reconvention  In  which  he 
sought  to  recover  for  certain  labor  performed 
for  the  plaintiff  and  In  which  he  further 
sought  to  recover  damages,  the  nature  of 
which  will  hereinafter  be  noted.  Judgment 
was  rendered  upon  the  verdict  of  a  Jury  de- 
nying plaintlfl  any  recovery  and  awarding 
defendant  a  recovery  against  the  plaintiff  for 
fl36.50,  from  which  plaintiff  has  appealed. 

The  land  was  rented  for  two  years,  as 
shown  by  two  leases,  which  were  In  writing, 
and  one  of  them  contained  the  stipnlatloa 
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that  defoidant  wonld  purcbase  from  the 
plaintiff  two  horses  and  would  pay  plalntlfC 
for  one  of  thorn  $100  and  for  the  other  $135. 
This  agreement  to  purchase  the  horses  was 
one  of  the  considerations  tot  the  lease  to  the 
defendant 

In  the  fourth  count  of  defendant's  plea  In 
peconTentlon  It  was  alleged  that  plalntllE 
warranted  those  two  horses  to  be  in  sound 
condition  and  of  certain  ages,  but  that  they 
were  both  unsound  and  older  than  represent- 
ed, and  that  by  reason  of  those  misrepresen- 
tations they  were  worth  |60  less  than  the 
price  which  defendant  agreed  to  pay,  and  he 
sought  to  recover  of  plaintiff  that  sum  as 
damages.  By  the  fifth  count  in  the  plea 
damages  were  dlalmed  in  the  sum  of  (17.60 
as  the  value  of  certain  feed  stuffs  which  It 
was  alleged  belonged  to  the  defendant  and 
were  wrongfully  taken  from  his  bams  during 
his  absence  by  plaintiff's  agent  By  the  sixth 
count  in  the  plea  It  was  alleged  that  plaijittfl, 
through  her  agents,  caused  his  arrest  and 
prosecution  on  a  charge  that  he  had  unlaw- 
fully used  two  of  her  mules  without  her  con- 
sent; that  he  had  been  duly  acquitted  of  the 
charge  upon  trial;  that  the  prosecution  of 
him  by  the  plaintiff  was  malicious  and  with- 
out probable  cause;  and  that  he  was  dam- 
aged thereby  in  the  sum  of  $16,  the  fee  which 
he  was  forced  to  expend  In  the  employment 
of  an  attorney  to  represent  him,  and  In 
the  further  sum  of  $5,  loss  of  time  In  at- 
tending court  By  the  seventh  and  dghth 
counts  in  the  plea  It  was  alleged  that  de- 
fendant had  falsely  and  maliciously  published 
and  declared  that  defendant  was  a  dishonest 
person,  was  owing  plaintiff  money  that  he 
would  not  pay,  that  he  was  due  her  rent  for 
which  she  held  a  lien  upon  the  cotton  grown 
upon  the  premises  by  the  defendant,  and 
that  by  reason  of  such  acts  on  the  part  of 
the  plaintlfl  he  was  unable  to  market  his 
cotton  in  the  town  of  Anson,  where  he  was 
accustomed  to  sell  his  crops,  and  had  been 
suspected  by  his  neighbors  and  others  of  be- 
ing dishonest,  had  lost  th^  respect  and 
esteem,  and  had  suffered  mental  humiliation 
and  harassment  by  reason  of  such  charges, 
all  to  his  damage  In  the  snm  of  |70,  for 
which  he  prayed  Judgment 

[1,2]  Plaintiff  addressed  an  exertion  to 
those  five  counts  In  the  petition  collectlTely, 
which  was  overruled.  By  the  first  assign- 
ment of  error  complaint  is  made  of  that 
ruling.  By  the  first  proposition  It  is  Insisted 
that  the  damages  claimed  and  to  which  the 
exception  Is  addressed  are  for  tort  and 
breach  of  covenant,  which  cannot  be  pleaded 
and  set  off  against  plalntUTs  claim,  which 
is  a  certain  demand.  By  the  second  proposi- 
Hon  it  is  insisted  that  if  plaintiff's  de- 
mand be  unliquidated,  def^dant's  counter- 
claims cannot  be  offset  because  they  con- 
stitute unliquidated  demands  and  are  found- 
ed upon  alleged  torts.  As  noted  already,  the 
claim  made  In  the  fourth  count  In  the  plea 
in  leconTentlon  was  for  damages  growing 


out  of  an  allied  breach  of  warranty  of  the 
condition  and  ages  of  the  two  horses  which 
he  had  agreed  to  buy  from  the  plaintiff  in 
part  consideration  for  the  lease  of  the  land. 
This  claim  arose  out  of  the  plalntUTs  cause 
of  action,  and  hence  was  a  legitimate  counter- 
claim to  plaintiff's  suit  Bevlsed  Civil  Stat- 
utes, art  1330.  The  ^ception  now  ander  dis- 
cussion haying  been  addressed  to  this  claim, 
together  with  four  other  counterdalms  men- 
tioned above,  collectively,  and  being  in  ef- 
fect a  general  demurrer  to  all  five  of  those 
claims,  was  properly  overruled.  This  conclu- 
sion renders  It  unnecessary  to  determine 
whether  or  not  the  other  counterclaim  could 
properly  be  considered.  If  special  exceptions 
had  been  addressed  to  each  one  separately. 

[3]  Another  special  exception  was  address- 
ed to  the  fire  counts  in  the  plea  of  recon- 
vention above  noted  upon  the  ground  that 
the  claims  there  asserted  sounded  In  tort 
and  were  Improperly  Joined  to  the  claims 
made  in  the  first,  second,  and  third  counts  in 
the  plea  which  arose  from  contractual  rela- 
tions. By  this  exception  it  was  proposed  to 
permit  the  <dalms  set  out  in  the  first,  sec- 
ond, and  third  counts  to  remain  and  to  strike 
out  the  remainder  of  the  counts.  As  we  un- 
derstand the  rule,  an  exception  of  misjoinder 
of  causes  of  action  is  properly  addressed  to 
the  entire  pleading,  and,  if  the  exception 
is  sustained,  the  entire  pleading  la  stricken 
out,  thus  leaving  it  optional  with  the  pleader 
to  select  such  portions  of  the  plea  as  be 
may  see  fit  to  ni^,  and  It  Is  not  the  province 
of  the  court  to  make  this  selection  for  him. 
Furthermore,  as  noted  already,  the  claim 
made  in  the  fourth  count  of  the  plea  was 
a  proper  counterclaim. 

A  general  demurrer  was  addressed  to  the 
entire  plea  In  reconvration,  and  by  differoit 
assignments  It  Is  insisted  that  upon  each  de- 
murrer certain  counts  in  the  plea  should  have 
been  stricken  out  13iese  assignments  are 
overruled  for  the  reason  that  at  an  events 
some  of  the  counts  were  proper,  and  It  was 
not  the  duty  ot  the  trial  court  to  carve  the 
demurrer  Into  separate  parts  and  apply  it  to 
the  different  items  and  to  sustain  It  as  to 
some  counts  and  overrule  It  as  to  others. 
The  proposition  presented  by  the  general  de- 
murrer was  that  the  entire  plea  should  be 
stricken  out,  and  to  tuve  sustained  this  dear- 
ly would  have  been  error  for  the  reasons 
already  noted. 

[4]  By  die  fifth  assignment  it  is  contended 
that  the  court  erred  In  overruling  plaintiff's 
motion  for  a  new  trial  because  the  Jury  al- 
lowed the  full  amount  dalmed  by  the  plea 
In  reconvention  except  the  sum  of  $60  claim- 
ed as  damages  for  a  breach  of  warranty  in 
the  sale  of  the  two  horses  above  mentioned. 
This  is  the  only  reason  assigned  for  Ute 
contention  that  the  verdict  was  contrary  to 
the  law  and  the  evld^ce  and  is  too  gamal 
to  medt  consideration. 

We  are  unable  to  say  that  the  Jury  allowed 
the  d^eodant  a  teoavaj  for  attwmy'a  fees 
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Id  defending  Mm  in  the  criminal  prosecntlon 
noted  above  and  for  the  $S  claimed  for  losa 
of  time  In  attending  court  Hence  the  sixth 
assignment  of  error,  in  effect  that  the  trial 
court  erred  in  overriillng  the  motion  for  new 
trial  because  those  two  items  were  allowed 
by  the  Jury,  Is  overruled. 

[C,  I]  The  aggregate  of  all  the  Items  claim- 
ed by  tfie  defendant  in  his  plea  of  reconven- 
tion was  ¥196.50.  By  the  verdict  the  defend- 
ant was  allowed  a  total  of  $136.60,  thus  In- 
dicating that  they  allowed  at  least  a  por- 
tion of  the  claim  of  $70  made  in  the  seventh 
and  dghth  counts  of  the  plea  for  the  alleged 
publication  of  false  reports  concerning  the  ap- 
pellant. The  only  false  statement  alleged 
to  have  been  made  by  the  plaintiff  and  upon 
which  the  claim  for  damages  in  these  two 
counts  was  predicated  consisted  of  an  asser- 
tion by  the  plaintiff  that  defendant  was  In- 
debted to  her  for  rents,  and  that  for  such  in- 
debtedness she  held  a  lien  upon  the  cotton 
grown  upon  the  farm  by  the  tenant,  and  the 
only  predicate  tor  damages  claimed  as  a  re- 
sult of  such  false  statement  was  that  the  de- 
fendant could  not  market  his  crop  in  the 
town  of  Anson,  and  that  he  sustained  feel- 
ings of  humiliation  and  was  suspected  of  dis- 
honesty by  bis  neighbors  on  account  of  such 
charges.  Hie  amount  of  pecuniary  loss  re- 
sulting from  his  Inability  to  market  his  cot- 
ton in  the  town  of  Anson  was  neither  alleged 
In  the  plea  nor  supported  by  any  testimony. 
Such  being  the  record,  the  court  should  not 
have  submitted  to  the  Jury  the  claim  last 
noted.  Accordingly  appellant's  seventh  as- 
signment of  error  to  the  trial  court's  refusal 
of  the  motion  for  new  trial  is  sustained,  and, 
because  this  claim  was  allowed,  ih  part,  at 
least,  the  judgment  will  be  reversed  and  the 
cause  remanded,  unless  appellee  shall  within 
ten  days  from  the  rendition  of  this  decision 
file  a  remittitur  of  $70,  the  full  amount  of 
the  claim  last  referred  to.  If  such  remittitur 
is  filed  within  the  period  Indicated,  the  Judg- 
ment will  be  so  reformed  as  to  be  In  favor 
of  appellee  for  $66.60  only  and  In  all  other 
respects  afiSrmed,  otherwise  the-  Judgment 
will  be  reversed  and  the  cause  remanded  for 
another  trlaL  In  either  event  the  costs  of  ap- 
peal are  taxed  against  the  appelle& 


IVT      PU6H  et  al. 
(Court  tt  GivU  Appeals  of  Texas.   Ft  Worth. 

Nov.  8,  191S.) 
1.  EsTOpnt,  (1 37*)— Pbopkbtt  Subject— Ajpi- 

EB-ACQUIBKO  PBOFIBTF— CBOPS. 

A  chattel  mortgage  upon  prtwerty  not  in 
existence  may  become  operative  if  the  proper- 
ty covered  subsequently  comes  into  the  pos- 
seesion  of  the  mortgagor,  on  the  equitable  furin- 
ciple  of  estoppel,  rather  than  on  the  principle 
that  the  execution  of  the  mortgage  then  creates 
a  valid  lien  npon  the  thing  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  91-98;  Dec.  87.*] 


2.  Tbhdob  juid  Pubohasbb  (I  S4*)— XteMHDin 
Of  Txhdob— Lnif . 

A  vendor  of  real  estate  retains  the 
rior  title  until  the  purchase  moaey  is  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  85;  Dec.  Dig.  |  M.*] 

3.  Chattel  Mosioaou  (|  188*)— Iiien— Pbz* 

OBITT. 

Rev.  Oiv.  St  1911,  art  B476,  gives  to  a 
landlord  a  preference  lien  upon  the  crops  rais- 
ed for  any  rent  and  for  money  and  auppues  fur- 
nished to  the  tenant  in  making  a  crop.  A  pur- 
chaser in  possession  of  land,  subject  to  a  ven- 
dor's lien  in  favor  of  the  plaintiff,  on  November 
23,  1911,  executed  to  defendant  a  chattel  mort- 
gage on  cotton  to  be  raised  the  next  year  on 
the  land,  and  thereafter  on  March  26,  1912,  be- 
fore any  crop  had  been  planted,  conveyea  to 
plaintiff  and  the  same  day  entered  into  a 
rental  contract  with  plaintiff  for  the  lands. 
Held  that  though  a  chattel  mortgage  npon 
property  not  in  existence  may  become  operative 
if  the  property  subsequently  cornea  into  the 
possession  of  the  mort^gor,  yet  that  ^  the 
mortgagor  never  acquired  any  but  a  qualified  in- 
terest in  the  crop,  the  landlorfa  hen  thereon 
was  superior  to  that  of  Ote  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Oent  Dig.  U  228-236;  Dea  Dig.  |  ISa*] 

Appeal  from  Palter  Conntjr  Oourt;  T.  F. 
Temple,  Judge. 

Action  by  W.  T.  Ivy  sg^diut  H.  B.  Pogh, 
J.  BL  Hart,  and  another.  Judgment  for 
defendant  Hart,  and  plaintiff  appeals.  Re- 
versed and  Judgmoit  rendered  for  plalntllt 
against  defendant  Hart 

R.  L.  Stennia,  of  Weatberford,  for  appel- 
lant   Preston  Martin,  of  Weatherford,  Cor 

appellee. 

8PEER,  J.  This  suit  was  Instituted  by 
W.  T.  Ivy  against  H.  R.  Pugh,  J.  W.  Light 
and  J.  M.  Hart  alleging  that  the  defendant 
Hart  had  wrongfully  converted  to  his  own 
use  certain  cotton  upon  which  plaintiff  as 
landlord  held  a  valid  lien  as  against  Pu^ 
and  Light,  his  tenants.  Hart  pleaded  that  be 
took  the  cotton  under  a  mortgage  lien  which 
was  prior  In  law  to  plaintiff's  lien.  The 
honorable  county  Judge  before  whom  the 
case  was  tried  made  the  following  findings  of 
fact,  which  we  adopt: 

"1.  I  find  that  on  the  10th  day  of  Septem- 
ber, 1009,  the  defendant  H.  R.  Pugh  pur- 
chased 70  acres  of  land  from  one  H.  Bums  in 
Parker  county,  Tex.,  and  the  said  H.  R.  Pugh 
with  his  family  has  resided  upon  said  70 
acres  of  land  since  said  purchase. 

"2.  About  the  same  time  the  defendant  J. 
W.  Light  purchased  a  small  farm  of  about 
70  acres,  situated  near  the 'said  farm  of  H. 
R.  Pugh,  and  since  said  purchase  has  resided 
with  his  family  on  said  farm. 

"3.  On  the  1st  day  of  July,  1910,  the  said 
H.  R.  Pugh  and.  J.  W.  Light  purchased  from 
F.  M.  Copps  70  acres  of  land  Joining  said 
farms  of  H.  R.  Pugh  and  J.  W.  Light  for  the 
consideration  of  $1,400.  That  the  title  to 
said  70  acres  was  then  In  F.  M.  Copps,  by 
agreement  of  all  parties,  the  conveyance  was 
made  by  deed  direct  from  F.  M.  Copps  to  H. 
R.  Pugh  and  J.  W.  Ugbt,  and  tbe  total  con- 
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slderatlon  was  to  be  paid  by  H.  R.  Pagh  and 
J.  W.  light  to  plaintiff,  he  having  advanced 
the  entire  purchase  price,  and  waa  evi- 
denced by  seven  vendor's  lien  notes  execoted 
by  H.  R.  Pagh  and  3.  W.  light  In  the  sum 
of  1200  each  and  payable  to  plaintiff,  and  to 
secure  said  notes  a  vendor's  lien  vras  ex- 
pressly retained  in  said  deed,  and  said  deed 
was  duly  recorded  in  the  deed  records  of  Par- 
ker county  On  the  12th  day  of  July,  1910. 

"4.  On  the  23d  day  of  November,  1911,  the 
said  H.  R.  Pngh  was  Indebted  to  the  de- 
fendant J.  M.  Hart  In  the  sum  of  ¥385.10, 
and  on  said  date- executed  and  delivered  to 
■  said  J.  M.  Hart  his  note  in  writing  for  said 
sum  of  $385.10  due  October  1.  1912,  with  in- 
terest from  date  at  the  rate  of  10  per  cent, 
per  annum,  and  on  said  23d  day  of  Novem- 
ber, 1911,  the  said  H.  R.  Pngh  by  his  chattel 
mortgage  in  writing  conveyed  to  said  J.  M. 
Hart  the  following  described  property:  'My 
first  eight  bales  of  cotton  raised  next  year, 
1012,  raised  on  my  farm  nine  and  one-balf 
miles  from  Weatherford  on  Toto  Road,  said 
eight  bales  to  weigh  five  hundred  pounds  and 
to  be  free  from  all  other  liens,  said  cotton 
to  be  raised  in  the  field  north  of  the  bouse. 
I  am  to  plant  thirty  acres  and  work  in  a 
farmer-like  way.'  Said  mortgage  provides 
that  it  is  given  to  secure  said  note  fbr  9386.10 
and  to  cover  any  and  all  other  amounts  that, 
the  said  Pngh  then  owes  and  might  there- 
after become  Indebted  to  and  owe  the  said  J. 
M.  Hart,  such  as  book  accounts,  etc.,  and 
said  mortgage  was  on  the  28d  day  of  Novem- 
ber, 1911,  duly  filed  for  record  in  the  office 
of  the  county  clerk  of  Parker  county,  Tex., 
and  was  on  said  date  Sled  on  the  chattel 
mortgage  records  for  said  county. 

"6.  The  said  J.  M.  Hart  after  the  23d  day 
ot  November,  1911,  and  on  faith  of  said 
mortgage,  sold  supplies  to  said  H.  R.  Pugh  in 
the  sum  of  $49.05  and  received  payment 
thereon  In  the  sum  of  $11.70,  and  at  the  in- 
stitution of  thl»  suit  there  was  due  on  said 
account  a  balance  of  $3735. 

•U  At  the  institution  of  this  suit  the  said 
H.  B.  Pugh  was  indebted  to  the  said  3.  M. 
Hart  In  said  sum  of  $385.10  wltb  interest 
thjsreon  at  the  late  of  10  per  cent  per  an- 
num, on  the  28d  day  of  November,  1011,  and 
the  additional  sum  of  $37.85,  Inlance  on 
said  account 

rr.  On  the  2eth  day  of  Haich.  1012,  the 
said  H.  B.  Pngh  and  J.  W.  light  on  good 
faith  by  their  deed  in  writing  conveyed  to 
the  plaintiff  tbe  70  acres  of  land  which  had 
been  conveyed  to  them  by  said  F.  M.  Oc^ps 
as  aforesaid,  and  said  oonv^anee  was  made 
in  consideration  of  the  canepUathm  and  sur- 
render by  plainttff  to  aald  Pugh  and  light  of 
said  seven  vendor's  Uen  notes  then  bdd  by 
plalntur  In  the  sum  of  $200  each  with  all  In- 
terest due  thereon.  The  amount  doe  by  said 
Pugh  and  ligbt  on  said  notes  to  plaintiff 
was  tlie  full  valae  of  said  sevaly  aores  of 
land.  The  wife  of  niA  3.  W.  light  Jcdned 
her  husband  in  said  deed,  and  said  deed 


signed  and  duly  acknowledged  by  sold  Pugh 
and  Light  and  the  wife  of  Light  was  on 
said  26th  day  of  March,  1912,  deUvered  to 
plaintiff  with  the  understanding  that,  if 
plaintiff  desired,  the  wife  of  Pugh  would 
come  in  thereafter  and  sign  and  acknowl- 
edge the  deed;  and  thereafter  on  the  28tlk 
day  of  September,  1912,  the  wife  of  said 
Pugh  signed  and  duly  acknowledged  said 
deed  when  same  was  presented  to  her  for  her 
signature  by  plaintiff,  and  said  deed  was 
duly  recorded  in  the  records  of  Parker 
county  on  said  28th  day  of  September,  1912. 
On  said  26th  day  of  March.  1912,  tbe  wife 
of  Pugh  was  prevented  by  sickness  from  com- 
ing to  town  and  Joining  in  the  execution  of 
said  deed,  but  then  fully  approved  of  said 
conveyance  for  said  consideration. 

"8.  On  the  26th  day  of  March  and  imme' 
diately  after  the  delivery  of  said  deed  by  said 
Pugh  and  light  to  plaintiff,  the  said  Pogh 
and  Light  and  plaintiff  entered  into  a  rental 
contract  In  writing,  whereby  the  plaintiff.  In 
consideration  of  the  sum  of  $144^60  to  be 
paid  by  said  Pugh  and  Light,  rented  and 
leased  tbe  said  70  acres  to  said  Pngh  and 
Light  for  and  during  the  term  beginning  on 
the  26th  day  of  March,  1912,  and  ending  on 
the  31st  day  of  December,  1912,  and  at  the 
same  time  the  said  Pngh  and  Light  executed 
and  delivered  to  plaintiff  their  Joint  note  for 
the  sum  of  $144.60  of  date  March  26,  1912, 
and  payable  to  plaintiff  on  the  Ist  day  of 
November,  1012,  in  the  sum  of  $144.50,  with 
interest  from  maturity  at  the  rate  of  10  per 
cent  per  annum,  and  providing  for  10  per 
cent  as  attorney's  fees,  if  collected  by  suit 
or  placed  in  the  hands  of  an  attorney  for 
collection,  and  by  the  terms  of  said  rental 
contract  it  was  expressly  agreed  that  plain- 
tiff should  have  his  preference  landlord's  liot 
as  provided  by  the  statutes  to  secure  his 
rent,  and  in  said  rental  contract  plalntlft 
gave  to  Pu^  and  light  an  option  of  buying 
back  said  70  acres  of  land  upon  certain  con- 
ditions any  time  prior  to  January  1,  1013, 
which  option  was  forfeited. 

"0.  The  said  J.  M.  Hart  had  no  notice  of 
the  sale  of  said  land  by  Pugb  and  Light  to 
plaintiff  until  after  the  first  four  bales  had 
been  gathered  by  Pugh  from  the  said  field 
north  of  his  honse  and  had  beai  broui^t  te 
maiAet,  and  (tf  said  account  advanced  by 
said  Hart  to  said  Pugh  after  the  execntioQ 
of  said  morlsage  as  aforesaid  tbe  earn  of  $1S 
had  been  so  advanced  after  the  26tb  day  of 
March,  1012. 

"10.  a%e  said  TO  acres  of  land  was  rented 
by  plahitlfl  to  said  Pugfa  and  Light  Jointly, 
but  the  said  Pi^sh  by  agreement  with  Xi^t 
worked  and  ctdtivated  the  north  half  of 
said  tract  and  the  said  Ug^it  by  agreement 
with  sold  Pugh  worked  and  cultivated  the 
south  half  of  said  tract,  during  ttie  year 
1912,  but  the  plalnttfl  had  nothing  to  do 
with  said  agreement  between  Pugh  and 
light 

"11.  Daring  the  year  1012,  sold  Pogh  lola- 
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ed  and  gathered  from  the  north  half  of  said 
70  acres  six  bales  of  cotton,  all  of  which 
waa  of  the  value  of  $300,  and  all  of  which 
was  appropriated  by  said  Hart  and  applied 
by  him  on  said  Indebtedness  dne  him  by 
said  Pngh,  and  all  of  said  six  bales  of  cot- 
ton were  gathered  from  the  field  on  which 
said  Pagh  had  given  said  Hart  a  mortgage 
as  aforesaid. 

"12.  On  the  2eth  day  of  Marc*,  1912,  when 
said  Pngh  and  Light  conveyed  said  70  acres 
of  land  to  plaintiff,  no  crop  had  been  plant- 
«d  ou  said  land,  and  all  cotton  grown  on  said 
land  during  the  year  1912  was  planted  after 
the  execntlon  and  delivery  by  said  Pngh 
and  T^ht  to  plaintiff  of  said  deed  on  the 
^eth  day  of  March,  1912. 

"13.  No  part  of  the  rents  dne  by  said 
Pugh  and  Light  have  been  paid,  but  defend- 
ant J.  W.  Light  tendered  to  plaintiff.  Ivy, 
one-half  of  the  amount  of  the  rental  note 
sued  on  prior  to  trial  In  justice  court  upon 
condition  that  he  be  rdeaaed  tfom  farther 
liability  on  the  note. 

"14.  This  suit  was  instltnted  In  less  than 
30  days  after  the  removal  of  the  first  diree 
bales  of  cotton  from  the  Ivy  premises  and 
before  the  last  three  bales  had  been  re- 
moved. 

"15.  In  the  field  north  ot  the  boose  re- 
ferred to  in  said  mortgage  there  waa  ode 
patch  of  cotton  of  about  18  acres  directly 
north  of  the  house,  and  another  patch  of 
20  acres  In  the  same  field  northwest  from 
the  house,  and  the  dght  bales  of  cotton  tak- 
en by  J.  M.  Hart  were  gathered  from  this 
20'Bcre  patch,  six  bales  off  the  Ivy  land,  and 
two  bales  of  the  home  tract  of  Pagh.  pnr- 
i^sed  by  him  from  Bnma;  but  all  the  cot- 
ton was  grown  In  one  Indosure  or  fence 
north  of  the  house,  though  in  two  patches. 

"16.  This  suit  was  Instituted  by  plaintiff,  W. 
T.  Ivy,  in  the  Justice  court  of  precinct  No.  1 
in  this  county  against  the  defendants  H.  R. 
Pugb  and  J.  W.  Light,  for  rents  on  said  70- 
acre  tract  of  land,  known  as  the  Ivy  tract, 
for  the  year  1912  in  the  sum  ot  $144.60  and 
interest  and  attorney's  fees  as  evidenced  by 
said  rent  note  and  for  a  foreclosare  of  his 
landlord's  lien  on  all  cotton  grown  by  said 
Pugh  and  Light  on  said  land  during  the  year 
1912.  and  against  the  defoidant  J.  H.  Hart ; 
the  plaintiff  aUeglng  that  said  J.  M.  Hart 
had  converted  to  hla  own  use  and  benefit 
part  of  said  crop  and  was  setting  up  some 
sort  of  daim  or  lien  against  all  of  said 
crop,  and  prayed  for  judgment  on  said  rent 
note  and  for  foredosore  of  his  landlord's 
lien  and  tor  Judgment  against  said  Hart 
for  socb  part  of  said  crop  as  had  beco  con- 
verted aald  Hart,  and  for  Judgmmt  de- 
claring said  landlord's  lien  to  be  superior  to 
die  mortgage  Hen  of  said  J.  M.  Hart  The 
plMdings  of  the  plaintiff  in  aald  justice  court 
and  In  this  conrt  were  oral** 

Upon  these  facta  the  trial  court  held  that 
the  mortgage  Ilea  of  the  defendant  Hart  on 


the  six  bales  of  cotton  gathered  by  Tagh 
from  the  north  half  of  the  plainturs  TIHure 
tract  was  sniwrior  to  plaintiff's  landlord's 
Ilea  The  plaintiff  has  appealed. 

We  think  the  holding  of  the  trial  jndge 
was  error. 

[1]  It  is  well  settles?  tn  this  state  that  a 
chattel  mortgage,  executed  upon  property  at 
the  time  not  In  existence  may  become  oper- 
ative If  the  property  covered  subsequently 
comes  Into  the  possession  of  the  mortgagor. 
This,  however.  Is  not  upon  the  ground  that 
the  execution  of  snch  Instrument  creates  at 
the  time  a  valid  lien  upon  the  thing  mort- 
gaged, for  in  the  supposed  case  the  thing 
mortgaged  is  not  in  existence,  and  neces- 
sarily there  can  be  no  lien  against  it  It  la 
rather  upon  the  equitable  principle  of  es- 
toppel, or,  as  it  Is  sometimes  expressed,  that 
the  subsequent  acquisition  of  the  property 
feeds  the  mortgage. 

[2]  It  is  equally  well  settled,  under  the 
peculiar  rule  of  decision  In  this  state,  that 
the  vendor  of  real  estate  retains  the  superior 
title  until  the  purchase  money  la  E>aid. 

[8]  Bearing  in  mind  these  rules  of  de- 
cision, we  hold  that  appellant's  landlord's 
lien  is  superior  to  appellee  Hart's  mortgage 
lien.  Ap[)ellee's  mortgage  lien  became  effec- 
tive upon  the  planting  and  growing  by  de- 
fendant Pugh  of  the  crop  embraced  In  Its 
terms,  but  it  was  effective  only  to  the  ex- 
tent of  the  Interest  owned  by  said  Pugh  in 
the  crops.  Pugh  could  In  no  event  conv^  a 
greater  title  than  he  had.  which,  under  the 
operation  of  our  landlord's  lien  act  (Revised 
Statutes  1911.  art  6475),  was  one  subject  to 
the  lien  of  the  landlord  for  rents.  In  other 
words,  he  never  acquired  an  absolute  title 
to  the  property  previously  mortgaged,  but 
only  a  qualified  title  So  that  the  mortgage 
in  the  very  nature  of  things  could  only  op- 
erate upon  the  limited  ownership  of  the  mort- 
gagor. See  Neblett  v.  Barron  (No.  6,236)  160  S. 
W.  1167,  not  yet  officially  reported.  The  prln- 
dple  which  controls  us  is  illustrated  in  the 
case  of  New  Orleans  &  O.  By.  Co.  v.  Mel- 
ien,  12  WaU.  362.  20  L.  Bd.  434,  holding  that 
a  mortgage  by  a  railroad  company  covering 
an  its  future  acquired  property  attac^ies 
only  to  such  Interest  therein  as  the  company 
acquires,  subject  to  any  Hens  nnder  which  it 
comea  bito  the  company's  possession.  A 
oontnuT  conclusion  upon  facts  very  similar 
has  been  reached  by  the  Supreme  Court  of 
Alabama  (Hamilton  v.  Haas,  77  Ala.  283). 
bat  tbe  dedslon  In  Hiat  case  appean  to  be 
based  In  part  nptm  a  statute  which  ia  not 
before  ns,  and  fartbermore  proceeds  upon 
the  theoriee  that  flie  pnrcbaser  of  lands  not 
paid  tor  Is  the  owner  tfaerettf,  and  that  the 
mortgagee  of  chattels  takes  the  legal  title 
Otereto,  which  theories  are  not  In  consonance 
wltli  tbe  dedstona  of  this  states  • 

The  judgment  of  the  cmnty  court  is  re- 
versed, and  nptm  tbe  tutB  stated  jadgment 
te  ben  ren^tered  In  favor  of  appellant 
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against  appellee  J.  M.  Hart  for  the  amount 
of  Ills  debt  agalnat  defendants  Pogh  and 
Light;  that  amount  being  leas  than  the  es- 
tablished value  of  the  property  converted. 
Reversed  and  rendered. 


BUBNS  &  BELL  t.  LOWE  et  aL 
(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 

Nov.  22.  18130 
L  OABNISHUEIfT  (}  lOS*)— GABHISHXHO  CbBD- 
ITOBS— BiaHTS. 

Oamlshlng  credltois  occnpy  no  better  posi- 
tion with  reference  to  the  fand  gamished  than 
did  their  debtors  at  the  service  of  the  writ 
[Ed.  Note. — For  other  cases,  see  Garnishment. 
Cent.  Dig.  {  216;   Dec.  Dig.  %  105.*] 

2.  Oabnibbuent  (i  108*)— Baztk  Difosit  — 

OWNEBSHIP  or  VUHD. 

L.,  being  indebted  for  rent,  delivered  to  his 
wife  S113,  the  proceeds  of  hli  crops,  with  In- 
stractioiis  to  pa;  it  to  the  landlord.  She  in- 
stead deposited  the  amount  in  a  bank  to  her 
credit  and  later  drew  against  the  fond  in  fa- 
vor of  the  landlord  a  check  for  a  lan;er  am- 
ount, containing  the  $118.  After  deliver;  of 
the  check,  but  before  it  was  paid,  the  account 
in  the  bonk  was  garnished  in  suit  against  L. 
if«M  that,  to  the  extent  of  the  (113  so  deposit- 
ed, the  rights  of  the  landlord  were  superior  to 
those  of  the  garnishing  creditor,  though  the 
check  be  not  regarded  as  an  eqmtable  asaign- 
ment  of  so  much  of  the  funds  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Gamisbraent, 
Cent  Dig.  H  220-226;  Dec  Dig.  {  10&*] 

8.  Pabbrt  and  Child  ({  9*)— Eiuncifation. 

A  father  may  make  a  valid  gift  to  his 
minor  son  in  the  absence  of  complaint  b;  an 
existing  creditor  that  the  gift  is  fraudulent, 
whether  the  son  has  been  emancipated  or  not 

[Ed.  Note,^ror  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  H  74,  Ulr^SS;  Dec  Dig.  { 

Appeal  from  District  Court,  Mitchell  Coun- 
ty; W.  W.  Beall.  Judge. 

Gamlahment  proceeding  hj  Bnnia  & 
agalnat  C.  O.  Lows  and  othezB.   Decree  for 
defendants!,  and  tbe  plalntlfb  appeaL  Af- 
firmed. 

L.  W.  Sandua^  and  C  H.  Earnest,  both 
of  Colorado,  Tex.,  for  appellants.  Bo^aU  O. 
Smith,  of  Colorado,  Tex.,  for  appeUeea. 

SPETEB,  J.  This  la  a  garnishment  suit 
wherein  Bums  &  Bell,  judgment  creditors 
of  C.  C.  Lowe,  sought  to  hold  City  National 
Bank  as  garnishee;  the  fund  in  controversy 
being  a  deposit  of  (408.36  in  the  name  of 
Mrs.  Belle  Lowe  and  the  sum  of  $10  in  the 
name  of  Bud  Lowe.  Tbe  bank  answered, 
disclosing  these  deposits,  bat  alleging  that 
the  one  was  the  separate  property  of  said 
Belle  Lowe  and  the  other  the  Individual 
property  of  said  Ruel  Lowe,  and  otherwise 
den^'lng  any  Indebtedneaa  or  liability  to  C.  O. 
Lowe.  The  answer  was  traversed  by  the 
plaintiffs,  and  on  the  issues  thus  presented 
a  trial  was  had  before  a  Jury  resultii^  in 
a  verdict  and  Judgment  against  the  plaintiffs, 
and  they  have  appealed. 

On  the  trial  the  coort  instmcted  as  fol- 


lows: "The  uncontroverted  evidence  In  this 
case  shows  that  the  rent  Item  of  $113  in- 
cluded in  said  $363  check  was  included  in 
the  deposit  of  Belle  Lowe  In  Uie  City  Na- 
tional Bank  of  Gohwado,  Tex.,  and  wu  paid 
out  by  said  bank  cashing  safd  check.  As  to 
this  Item  I  charge  yon  that  the  same  was 
the  proper^  <tf  W.  U  Lowe^  though  d^oait- 
ed  in  said  bank  by  Belle  Lowe  among  other 
funds  deposited  in  her  name  and  was  not 
subject  to  tbe  garnishment  herein,  and  aa 
to  this  Item  the  plalndlEB  would  not  be  »- 
titled  to  recover."  It  Is  complained  that  tbla. 
charge  Is  enoneons  becaoae  the  Item  of  $113- 
was  community  pzpperty  of  defendant  C.  G. 
Lowe  and  his  wife,  Belle  Lowe,  at  the  dme 
of  the  service  of  the  writ  and  was  therefore 
subject  to  appellant's  demand.  Tbe  factB, 
however,  appear  to  be  undisputed  that  C 
C.  Lowe  was  Indited  to  W.  L.  Lowe,  his 
landlord,  for  rents  and  delivered  this  sum 
of  monc^,  the  proceeds  of  farm  products 
grown  by  him,  to  his  wife,  tflth  instructions 
to  deliver  the  same  to  W.  L.  Lowe.  Mrs, 
Lowe  deposited  this  sum  in  the  bank  be- 
cause she  did  not  care  to  keep  that  amount 
of  mon^  around  the  place  and  gave  to  W. 
Lk  Lowe  her  check  for  $363,  covering  this 
and  other  Items  of  indebtedness.  It  is  un- 
disputed that  this  check  was  drawn  by  Mrs. 
Lowe  and  accepted  by  W.  L.  Lowe  prior  to 
the  service  on  defendant  bank  of  the  writ  of 
garnishment,  though  the  bank  had  not  paid, 
or  accepted  for  payment  the  chedL. 

[1]  In  this  state  of  the  evidence  there  was 
no  error  in  tbe  charge  quoted,  since  appel- 
lants, as  garnishing  creditors,  could  occupy 
no  better  position  with  reference  to  the  fund 
than  did  their  debtor  at  the  time  of  the  aerr- 
Ice  of  the  writ 

[2]  Equity  will  not  aid  the  statutory  rem- 
edy of  a  garnishment,  and,  even  though  it 
should  be  held  that  the  drawing  of  the  check 
was  not  an  assignment  pro  tanto  of  the 
funds  of  Mrs.  Lowe  In  the  bank  in  the  sense 
that  the  bank  could  be  sued  on  the  same 
prior  to  acceptance,  still  as  between  Ol  C 
Lowe  and  W.  L.  Lowe,  and  necessarily  be- 
tween  appellants  and  W.  L.  Lowe,  since  ap- 
pellants take  the  place  of  0.  O.  Lowe,  the 
rights,  of  W.  L.  Lowe  are  superior  and  the 
bank  would  not  be  liable  to  the  wriL  Neely 
T.  Grayson  County  Nat  Bank,  25  Tex.  Civ. 
App.  613,  61  S.  W.  6S»i  M.  T.  life  Insoi^ 
ance  Co.  r.  Pattuson,  86  Tex.  Gtr.  App.  447, 
80  S.  W.  10&& 

[3]  The  remaining  assignmMits  in  effect  at- 
tach the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  finding  that  the  deposits  be- 
longed, respectively,  to  Mrs.  Lowe  and  Rnel 
Lowe.  The  evidence,  we  think,  abundantly- 
supports  tbe  conclusion  that  the  small  Item 
of  $10  to  the  credit  of  Buel  Lowe  was  a 
gift  by  the  father  to  the  son  for  minor  serv- 
ices, and  It  is  Immaterial  whether  the  son. 
had  been  emancipated  by  the  father  or  not 
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A.t  all  events,  the  fatiier  could  make  a  valid 
sift  even  to  his  minor  son.  In  the  absence  of 
a  complaint  b7  an  exlsttng  creditor  that  such 
gift  was  fraudulent  and  void.  There  ts  no 
such  comidalnt  In  this  case.  The  eridence 
furthermore  supports  Mrs.  Lowe's  contention 
that  title  deposit  in  her  name  was  a  fond  paid 
to  her  by  hn  husband  in  repaymnt  of  bor- 
rowed money,  the  proceeds  of  an  Inheritance 
flrom  her  father. 

ISiere  la  no  errw  In  the  judgment,  and  It 
Is  affirmed. 


ZIHMERMANN  et  al.  T.  BAUaH. 
(Conrt  «f  Gl^  Appeals  of  TexMM.    San  An* 
tonto.   Dee.  17.  1918.) 

1.  Tsui,  a  1S9*)— Qtncsnons  tob  Jubt— Di- 

BECISD  VBBDIOT. 

The  court  should  not  direct  a  verdict  on 
an  issue  of  fact  unless  die  evidence  shows  that 
reasonable  men  conld  not  draw  a  different  coor 
elusion. 

[Gd.  Note.— For  other  cases,  see  Trial  Cent. 
^.^^1  332,  333,  838-341,  366;   Dec.  Dig.  | 

2.  Advkbss  PoasBsraoH  (|  115*)— Actionb— 

EVIOBNCB. 

In  trespass  to  try  title,  where  platntlS 
claimed  under  a  prescriiitlve  title,  evidence  held 
to  raise  a  question  for  tne  jury  and  not  to  war- 
rant a  directed  verdict  in  plaintiff's  favor. 

[Ed.  Mote.~For  other  cases,  see  AdveTse  Pos- 
sesig^  Gent  Die.  H  314.  691-701 ;  Dec  Die 

8.  Btxdxhcb  (I  213*)— Adkissions— Tnxi:. 

In  trespass  to  try  title,  evidence  that  plain* 
tiff  offered  to  purchase  a  deed  from  defend- 
ants to  the  property  is  Inadmissible,  for  that 
tact  will  not  affect  plaintiff's  title,  being  a 
mere  attempt  to  remove  a  possible  cloud. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  74S-751,  753;  Dec.  Dig.  f  213.*] 

Error  to  District  Court,  Bexar  County;  A. 
W.  SeellgBon,  Judge. 

Action  by  W.  Pauline  Baugh  against  Bridg- 
et Zlmmermann  and  others.  There  was  a 
judgment  for  plaintiff,  and  defendants  bring 
error.  Heversed  and  rananded. 

See,  also.  160  S.  W.  693. 

Don  A.  Bliss,  of  San  Antonio,  for  plalntifCs 
in  error.  Augustus  McGloskey  and  Alex  0. 
Bullitt,  both  of  San  Antonio,  for  defendant 
in  error. 

GARL,  J.  The  defendant  In  error,  Mrs. 
W.  Pauline  Baugh,  brought  this  suit  In  tree- 
pass  to  tiy  title  against  plaintiffs  in  error. 
Mrs.  Bridget  Zlmmermann,  Florence,  and 
Minnie  Zlmmermann,  the  land  in  controver- 
sy being  a  small  triangular  i^ece  out  of  what 
is  designated  as  the  north  part  of  lot  7  in 
block  18,  New  City  block  525,  in  the  city  of 
San  Antonio.  Bexar  county,  Tex.,  and  is  more 
fully  described  by  metes  and  bounds  In  plain- 
tiff's (defendant  in  error's)  petition.  The 
plalntlft  below  asserted  title  in  herself  under 
the  threes  five,  and  ten  years*  statutes  of 
limitation,  but  relied  In  the  proof  on  the  ten 


years'  statute.  Plalntlfb  In  error  answered 
by  the  nsnal  idea  of  "not  guilty,"  and  rtiled 
on  a  record  title  to  flie  land,  which  It  was  ad< 
mitted  was  regular,  from  the  dty  of  San  An- 
tonio down  to  and  Indnding  them. 

[1,  S}  At  the  ctmcihulon  of  the  testlmcmy, 
the  court  Inatrncted  Uie  JU17  to  return  a  ver- 
dict In  faTor  of  Mrs.  Baugh,  the  plaintiff 
there,  which  was  accordingly  done.  Whether 
the  court  was  correct  in  so  instructing  the 
Jury  iB  the  issue  before  this  court  If  the 
evidence  la  such  that  reasonable  minds  would 
not  differ  as  to  the  facts  established,  tho 
court  was  correct  In  giving  the  instruction. 

Let  us.  then,  see  what  the  evldmce  la. 
Mrs.  W.  Pauline  Bau^  the  plalntlfl  below, 
testified  that  she  had  owned  lot  B,  block  18, 
N.  (X  B.  625,  twenty-seven  years;  that  she 
inherited  it  from  the  EeUeys  in  188S,  and 
th^  had  bought  the  property  from  Elllston. 
She  Bftys:  "I  meant  this  part  In  controversy 
— this  part  was  all  fenced  and  is  fenced  now, 
and  has  been  ever  since  I  came  to  San  An- 
tonio, which  was  in  1877."  Her  evldaice  is,' 
further:  That  she  had  had  the  property 
fenced  in  wltl^  lot  S  twenty-eight  years  and 
bad  kept  it  rented  out;  the  part  In  contro- 
versy being  used  as  a  passageway  for  her 
tenants  in  going  to  and  coming  from  Chest- 
nut street  "Ttiat  fence  I  had  was  up  th^e 
until  two  years  ago.  It  had  been  repaired 
from  time  to  time.  It  was  standing  up  there 
until  Mrs,  Zlmmermann  changed  the  line. 
Q.  Do  you  know  who  lived  on  that  little 
piece  of  ground  that  Inclosed  the  red  triangle 
(the  laud  In  controversy)?  A.  Well,  there 
was  a  man  by  the  name  of  Fieper.  He 
didn't  live  on  it ;  he  rented  it  out  I  do  not 
know  who  had  it  prior  to  that;  I  do  not 
know  who  his  tenants  were.  They  have  had 
tenants  there  about  28  years,  X  presume." 
The  witness,  upon  redirect  examination,  said 
she  had  reference  to  the  large  triangle,  but 
not  the  land  In  dispute,  which  she  said  she 
and  those  under  whom  she  held  had  had 
fenced  since  1877  when  she  came  to  San  An- 
tonio. 

J.  W.  Houston,  who  was  called  by  defend- 
ant in  error,  said  he  had  lived  in  San  An- 
tonio 34  years  and  had  known  this  property 
all  his  Ufa  He  says :  "I  remember  well  the 
location  of  the  fence  of  that  proper^  with 
referwice  to  the  streets.  •  •  *  i  know 
there  was  a  fence  in  there  through  to  what 
we  called  McGowan's.  The  fence  did  not 
take  In  the  little  triangle  (property  in  con- 
troversy). The  little  triangle  wasn't  there 
thra ;  Baugh's  teace  didn't  fence  In  any  tri- 
angle. It  came  to  the  point  of  the  triangle 
and  stopped  at  the  triangle,  and  the  triangle 
extended  about  three  or  four  feet  from  the 
south  fence  of  the  Baugh  property.  No  sir, 
the  south  fence  was  not  a  little  longer,  the 
north  fence  was  the  longer ;  and,  when  this 
south  fence  came  down,  it  struck  a  lltUe  tri- 
angle, just  a  little  nose  of  a  property  that 


*For  other  cues  see  um»  topic  sad  HcUon  NUJf  BER  ta  Deo.  Dig.  A  Am.  Dig.  Koy-No.  Strlu  A  Bep'r  Indoxw 
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came  in  tiiere  just  lllce  tbe  i»olnt  of  the  txlp 

J.  B.  Stoder,  for  plaintiffs  In  error,  said 
that  he  had  resided  near  the  property  for 
close  to  20  yean.  He  says  that  Pleper  fenc- 
ed the  entire  bhxdt  7.  "I  don't  know  who 
bnilt  that  croBB-fenc&  There  was  a  Closet 
bnllt  tttxk  there  somewhere.  My  father-in- 
law  (Pieper)  had  It  don&  There  was  no 
fence  ^ilch  Indnded  that  when  It  was  built 
16  to  16  years  ago.  Yfhea  that  closet  was 
built,  the  fence  did  not  come  right  along  tbe 
side  of  Chestnut  street  It  was  open— most 
of  the  years  there  was  nothing  at  alL  I 
don't  remember  any  more  whether  when  the 
fence  was  put  op  across  there  they  tore  down 
any  portion  of  the  old  fence  that  I  have  said 
fenced  In  the  entire  lot  7.  I  patched  It  up 
so  much  I  got  disgusted.  •  •  ♦  I  don't 
know  when  the  fence  running  across  was 
built  so  as  to  cut  ott  this  little  piece  (In  con- 
troversy). Whoever  did  that  did  it  without 
my  knowing  anything  about  it.  When  I  first 
knew  of  it  was  maybe  six  or  eight  years 
ago."  Studer  eays  that  16  or  18  years  ago 
the  land  In  controversy  was  open,  and  he  al- 
so says  that  the  north  comer  of  the  land  In 
dispute  Is  In  the  same  place  It  has  always 
been  and  has  not  be^  changed.  "I  knew 
that  the  land  In  controversy  was  inside  my 
father-in-law's  fence  at  tbe  time  I  first  knew 
it  (about  twenty  years).  There  was  not  any 
cross-fence  there  Just  prior  to  that  time.  It 
was  fenced  at  the  time  he  (Pieper)  boi^ht  It" 
So  the  state  of  the  evidence  is  that  Mrs. 
Baagh  says  her  fence  was  np  there  until  about 
two  or  three  years  ago,  when  it  was  knocked 
down.  Houston  says  this  little  triangle  was 
out,  not  fenced  at  all  when  he  can  first  re- 
monbtf,  and  he  is  34  years  old.  Studer  says 
Mrs.  Baugh's  foice  was  not  there  when  Fle> 
per  bought  the  pn^r^  about  20*  years  ago, 
and  that  Fleper  built  a  closet  on  the  proper- 
ty in  controversy  about  18  years  ago.  He 
says  further  that  it  was  un^w  fence  before 
Pieper  bought  It 

We  think  tbe  condition  of  the  evidence  was 
such  that  reasonable  minds  might  honestly 
differ,  and  that  the  court  erred  In  refusing 
to  submit  the  case  to  the  jury.  Choate  t. 
Railway,  90  Tex.  88,  36  S.  W.  247,  37  S. 
W.  319;  MusUln  v.  Stokes,  90  Tex.  358,  88 
S.  W.  768.  "It  Is  only  when  It  Is  so  clearly 
established  from  the  undisputed  testimony  as 
to  admit  of  no  other  reasonable  hypotheslB 
or  conclusion  that  ^ther  a  fact  essential  to 
plaintUTs  action  Is  not  proven,  or  one  which 
is  a  complete  defense  has  been  shown,  that  it 
becomes  the  duty  of  the  court  to  instruct  a 
verdict  for  the  defendant"  Sonthem  Pa- 
cific By.  Co.  T.  WInton,  27  Tex.  CIt.  App. 
514,  66  S.  W.  483,  and  cases  cited.  The  poa- 
sesalon  and  use  by  Mra.  Baugh  la  not  so  con- 
dusivdy  shown  as  to  take  the  case  from  the 
Jury. 

[3]  It  Is  a  matter  of  no  consequence  that 


Mrs.  Baugh  may  have  offered  fSf  for  a  deed 
from  the  plaintiffs  In  oror  to  this  property. 
Catlz^s  have  a  right  to  dear  flieir  titles  of 
those  things  which  would  Under  a  sale,  and. 
If  th^  have  title  to  the  property,  a  mere 
attempt  to  remove  clouds  therefrom  wonld 
not  affect  the  title  th^  already  have  This 
court  so  hdd  In  Ouellar  t.  Dewltt,  5  Tex. 
GlT.  App.  568,  24  S.  W.  071,  and  baa  recent- 
ly reaffirmed  the  same  doctrine. 

Since  we  have  concluded  to  reverse  the 
judgment,  it  is  not  necessary  to  pass  on  any 
other  questions  raised. 

The  judgment  la  reversed,  and  the  caoae  n»> 
manded. 


CLBGG  et  aL  t.  BOSOOB  IdJMBEB  Ca 
(Court  Of  QtU  Ai^eals  of  Texas.  Amsrillft. 
Dec.  18,  1913.) 

1.  LiioTATioiT  or  Actions  (|  123*)— Touahq 
Statutes — Pendino  Action. 

Tbe  pendency  of  an  action  will  prevent  the 
runoiitg  of  limltationH,  though  tbe  petition  be 
bad  on  general  demurrer,  and  is  not  amended 
until  after  the  period  of  limitation  has  elapsed ; 
and  the  fact  that  when  plaintiff  corporation  filed 
an  action  on  the  notes  sned  on.  it  was  not 
legalW  entitled  to  sne  under  Rev.  Civ.  St  1911, 
art.  '^99,  because  It  had  not  paid  Its  frandiiae 
tax,  would  not  cause  the  action  to  be  barred 
by  tbe  four-year  limitation,  though  before  an 
amended  petition  waa  filed  showing  compliance 
with  tbe  statute  more  tiian  four  years  had 
elapsed  shwe  maturity  of  the  last  note. 

TEd.  Note^SVtr  other  cases,  see  LfmftatioB 
of  Actions.  Cent  Dtg.  |  530;  Dec.  Dig.  f 
123.»1 

2.  ABATnCENT  ANO  BaVTVAI.  d  22*)— PUA  IN 
ABATEUENT— BiQHT  TO  SUX. 

The  fact  that  plaintiff  corporation  had  not 
paid  Its  franchise  tax,  so  that  it  was  not  en- 
titled to  maintain  an  action  tinder  Bev.  St 
art  7399,  could  only  be  urged  by  a  plea  in 
abatement 

[Ed.  Note.— For  other  cases,  see  Abatonent 
and  RerlTsl.  Cent  Dig.  fg  14S-1S6;  Dec.  IHg. 
i  22.*] 

Appeal  from  Potter  County  Oonxt;  W.  M. 
Jeter,  Judge. 

Suit  .by  the  Roscoe  Lumber  Company 
against  Mlda  Clegg  and  another.  From  a 
judgment  for  pUintiff,  defaidants  appoU. 
Affirmed. 

Cooper,  Merrill  &  Lnmpkln.  of  Amarlllo, 
for  aroellantB.  Qostama  ft  Jackson,  ut 
Amarillo,  tor  appellee^ 

HALL^  J.  This  suit  was  filed  In  the  coun- 
ty court  of  Dallas  coimty,  July  14,  lAU^  1^ 
appellee  lomber  company,  inaying  recovery 
upon  three  notes  In  the  sum  of  flOO  each, 
dated  October  1, 1907,  and  payable  F^mary 
1,  1908,  October  1,  1908.  and  Febmaiy  1, 
U09,  reapectlvety,  bearing  interest  at  S  par 
cent  per  annum  from  datc^  and  aUpnlatlnK 
for  the  usual  10  per  cent  attorney's  fees. 
Appellants,  Mida  Clegg  and  Mrs.  Emma  TJde- 
man,  being  residents  of  Potter  county,  filed 
their  pleas  of  privilege  In  Dallas  county  in 
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September,  1910,  irtil<di  were  sustained,  and 
ttae  case  transferred  to  Potter  county.  On 
Febraary  8»  1912,  tlie  detoidants  filed  their 
flret  amended  orltfnal  answer  in  tbe  coonty 
conrt  of  Potter  county,  amending  their  orig- 
inal answer,  alleging  that  the  appellee  corpo- 
ration had  forfeited  Its  right  to  do  business 
in  Texas  on  the  2d  day  of  July,  1900,  by 
failing  to  comply  with  <diapter  3,  Revised 
Statutes  of  1911,  in  the  payment  of  the  fran- 
chise tax  due  to  the  state,  as  reaulred  by  said 
chaptrar,  and  that  the  Secretary  of  State,  in 
accordance  with  the  provisions  of  said  law, 
had  duly  fbrfielted  the  plalntUTs  permit  to 
<to  bucdness  in  the  state,  and,  under  article 
7399  of  said  statute,  phdnUff  was  d^led  the 
r^t  to  sue  defendants.  The  appellee  cor- 
poration filed  no  other  xdeadlng  than  the 
original  petition  and  a  supplemental  peti- 
tion (which  was  filed  July  14, 1910,  in  which 
it  alleged  that  lUda  Glegg  had  married  J.  T. 
Harrison,  and  prayed  that  citation  Issue  to 
her  and  her  husband),  until  it  filed  ItB  amend- 
ed supplemental  petition  in  the  county  court 
of  Potter  county,  styled  "PlalnOfh*  Second 
Sui^Iemmtal  Petition,**  which  was  filed 
March  29,  1913.  alleging.  In  reply  to  the  de- 
fenses it  racposed  by  appellants,  that  on  the 
24th  day  of  June,  1911.  It  had  paid  to  the 
Secretary  of  State  all  franctdse  taxes,  Inter- 
est, and  iwnaltLes  due  under  the  law,  and 
had  .restored  Its  corporate  standing  within 
the  state,  and  on  the  same  day  it  filed  an 
amended  original  petition,  In  which  was 
sought  a  recovery  against  Bfrs.  Hlda  Cle^ 
and  Mrs.  Bmma  Tydenun,  a  feme  sole,  de- 
claring upon  the  notes  as  in  Its  original  peti- 
tion, and  stating  the  same  cause  of  action, 
with  the  exception  of  admitting  a  credit  of 
939  paid  on  June  23, 1908.  To  this  last  peti- 
tion the  appellants  filed  an  amended  an- 
swer, pleading  by  spedal  exception:  First, 
that  the  cause  of  action  was  barred  by  the 
statute  of  four-year  limitation;  second, 
pleading  affirmative  the  four-year  limita- 
tion as  a  bar  by  reason  of  the  failure  of  ap- 
pellee to  file  any  cause  of  action  at  a  time 
when  it  was  authorized,  under  the  law,  to 
maintalta  a  suit  for  affirmative  relief,  within 
the  period  of  four  years;  and,  further  in 
bar  of  appellee's  right  to  recover,  It  was  al- 
leged that  said  cause  of  action  was  barred 
hy  the  statute  of  four-year  limitation  In 
that  appellee  had  no  right  to  maintain  the 
cause  at  the  time  when  the  suit  was  brought, 
and  that  the  first  pleading  filed,  after  it  had 
reinstated  its  corporate  privileges,  was  more 
than  four  years  after  the  cause  of  action  had 
matured.  The  facts  are  that  the  suit  as  orig- 
inally filed  was  against  Biida  Glegg  and  Mrs. 
Emma  Tydeman,  twth  allied  to  be  feme 
soles.  On  the  same  day  a  supplemental  pe- 
tition was  filed,  allegbig  the  marriage  of 
Hida  Clegg  with  J.  T.  Harrison,  making  him 
a  party.  Appellee's  petition,  filed  on  March 
29,  1913,  merely  alleged  the  death  of  J.  T. 
Harrison,   and   Mrs.   Harrison   (n£e  Mida 


Oleg^,  being  tbea  a  widow,  Steaded  the  same 
cause  of  acttcm  as  before.  The  Judgment 
was  against  both  Mrs.  Harrison  and  Mra. 
Tydeman. 

[1  ]  The  sole  question  raised  by  the  asBign* 
ments  Is  one  of  limitation.  It  Is  true,  as  con- 
tended by  appellants,  that  the  appellee's 
right  to  sue  at  the  time  its  original  petition 
was  filed  is  denied  by  article  7399,  Bevlaed 
Statutes,  supra,  and  It  Is  further  true  that, 
before  its  amended  pleading  was  filed,  show- 
ing compliance'  with  that  act,  more  than 
four  years  had  elapsed  since  the  maturity  of 
tibe  last  note  sued  upon,  but  it  appears  that 
appellee  had  paid  its  franchise  tax  on  June 
24. 1911,  Within  less  than  12  months  from  the 
filing  of  the  original  suit  and  within  leas 
than  four  years  from  the  date  of  the  matur- 
ity of  the  first  note.  Tb/s  amoided  petition 
did  not  allege  the  taxt  that  a^WIlee  had  ob- 
tained permtsdon*to  do  business  in  Texas, 
and  revived  Its  right  to  sue  by  complying 
with  the  law,  until  more  than  four  years 
after  the  cause  of  action  had  accrued.  It 
has  been  frequently  held  In  this  state  that 
a  suit  will  prevent  the  running  of  the  stat- 
ute of  limitation,  although  the  petition  be 
bad  on  general  demurm.  and  is  not  amend- 
ed until  after  the  period  of  limitation  has 
elapsed.  Klllebrew  v.  Stockdal^  61  Tex. 
629;  Tarklnton  v.  Broussard,  61  Tex.  650; 
I.  &  G.  N.  R.  B.  Go.  V.  Irvine,  64  Tex.  629. 

[2]  The  £act  that  appellee  had  not  paid  its 
franchise  tax  could  be  reached  only  by  plea 
in  abatement  Harvey  v.  Provident  Ins. 
Co.,  166  S.  W.  1127.  In  Fruder  v.  Waco 
BuUding  Ass'n,  25  Tex.  Glv.  App.  476,  61 
S.  W.  132,  in  whidi  writ  of  error  was  denied 
by  the  Supreme  Court,  Fisher,  G.  J.,  said: 
"There  was  no  error  in  the  court's  overruling 
the  amended  motion  for  a  new  trial  on  the 
grounds  claimed  in  aK>eUantB*  ^ghth  assign- 
ment of  error.  The  right  of  appellee  to  brbig 
and  maintain  the  suit  because  It  had  not 
paid  Its  franchise  tax  should  have  been 
raised  before  Judgment,  and  came  too  late 
when  first  presmted  by  the  motion  tor  new 
trial.  Further,  we  are  also  of  the  opinion 
that  the  subsequent  payment  of  the  tax  related 
back  and  revived  whatever  rights  the  appel< 
lant  had  at  the  time  the  suit  was  instituted." 
Appellants'  assignment  are  disposed  of  by 
what  is  here  said;  and  the  judgment  of  the 
trial  court  is  affirmed. 


H.  O.  WOOTEN  GBOOBB  GO.  T. 
SMITH  et  aL 
(Court  of  cavil  Appeal  of  Texas;   Ft.  Worth. 
Nov.  1,  1913.) 

HUSBAlfD  AffD  WiFB   (I  268*)  —  OOHMDNnT 

Pbopkbty — Sbpabats  Debts. 

Where  a  bosband  aod  wife  to  secure  notes 
executed  them,  the  proceeds  of  which  were 
not  used  for  the  benefit  of  the  ^fe's  separate 
estate,  and  upon  which  she  was  therefore  a  sare- 
ty,  executed  a  deed  of  trust  to  land,  in  wbidi 
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019  vlfe  owned  an  nndlrlded  one-hslf  Interest 
ai  her  leperate  ettate,  the  otber  one-half  in- 
terest being  conuannlty  property,  and  the  hos- 
band  thereafter  to  secare  a  not*  executed  1>7 
him  execated  a  second  deed  ot  tniit,  the  right 
of  plaintiff  owning  the  debts  secured  by  both 
deeos  to  hsTe  the  wife's  interest  first  sold  and 
applied  to  the  payment  of  the  debt  secured  by 
the  first  deed,  in  order  that  the  husband's  In- 
terest might  be  available  for  the  payment  of 
the  debt  secured  by  the  second  deed,  was  a 
mere  equity  and  not  a  legal  right,  and  was  sab- 
ordinate  to  the  wife's  eanity  which  entitled 
her  to  hare  the  husband's  interest  sold  and  ap- 
plied to  the  debt  secured  by  the  first  deed  be- 
fore resorting  to  her  interesL 

W EM.  Note.— For  otber  cases,  see  Husband  and 
ife.  Gent  Dig.  H  953-867 ;  Dee.  Dig.  i  asa*] 

Appeal  from  District  Oonxt,  Taylor  Coun- 
ty; niomas  Ifc  Blanton,  Jndga 

AcUon  by  tbe  H.  O.  Wooten  Grocer  Com- 
pany against  R.  D.  Smltlt  and  others.  From 
a  Judgment  for  plaintiff  for  Insnffldeut  re- 
11^  it  appeals.  AfBrmed.  * 

Klrby  &  Davidson,  of  Abilene,  and  Theo- 
dore Mack,  of  Ft  Wortli.  for  appellant  En- 
gene  De  B<^ry  and  J.  M.  Wagatafl,  both  of 
AbUen^  for  appellees. 

SPEER,  J.  This  suit  was  instituted  by  H. 
O.  Wooten  Grocer  Company,  a  corporation, 
against  R.  D.  Smith,  his  wife.  T.  E.  Smith, 
and  B.  G.  Fatten  and  F.  G.  Alexander,  tms- 
tees  in  certain  deeds  of  trust,  to  recoyer 
against  the  defendant  R.  D.  Smith  as  mak- 
er of  two  promissory  notes  and  against 
him  and  his  wife  for  a  foreclosure.  The 
action  was  dismissed  as  to  the  trustees,  and 
as  to  the  other  defendants  resulted  In  a 
partial  recovery  by  the  Wooten  Grocer  Com- 
pany, and  that  company  has  appealed. 

The  findings  of  fact  upon  whldi  tin  appeal 
is  predicated  are  as  follows: 

"L  The  court  finds  that  on  December  1, 
1905,  the  defendant  R.  D.  Smith  and  Ids 
wife,  T.  B.  Smith,  executed  and  deliyered  to 
the  American  Freehold  Land  Mortgage  Com- 
pany of  London,  Limited,  a  series  of  cer- 
tain notes,  the  following  of  which  are  un- 
paid, to  wit:  Principal  notes  Nos.  6,  6,  7,  8, 
9,  and  10,  for  the  sum  of  $300  each,  alt 
dated  December  1,  1905,  executed  by  said  R. 
D.  Smith  and  T.  B.  Smith,  payable  as  afore- 
said on  the  Ut  dSLj  of  January.  1911,  1912, 
1913, 1914. 1915,  and  1916,  respeetlTely,  after 
date,  all  beating  Interest  from  date  until 
paid  at  the  rate  of  8  per  cent  per  annum 
from  nuttnrity,  payable  anmuOlr,  and  Inter- 
est from  matDrity  at  10  per  cent  per  an- 
num, tile  interest  being  payable  annually  on 
the  Ist  day  of  January  of  eadi  year,  and 
inoTldliig  for  ttw  usual  acederatlTe  maturi- 
ty clauae  and  dc^ult  In  the  payment  of  In- 
Cerest,  and  providing  for  10  per  ceat  attor- 
ney's fees.  Also  the  following  faitweet  notes: 
No.  7  for  «96;  No.  8  for  $72;  Na  9  for  $48; 
No.  10  for  ^24— executed  said  partlea 
aftnesaid,  and  payable  to  said  mortxage 
company  aforesaid  on  the  1st  day  of  Jan- 


uary. 1918,  I»14.  1916,  and  1914,  xevpedtTe- 
ly.  after  date^  and  providing  for  Intmst 
after  maturity  at  the  rate  of  10  per  cmt 
per  annum  and  10  per  cent  attorney^  fees* 
all  Qt  wliidi  notes  are  now  owned  1^  Oie 
plalntlfliB  herein,  and  that  to  secure  aald 
notes  said  B.D.  Smith  and  wif^  T.  B.  Sndtti, 
on  said  December  1,  1906,  executed  and  de- 
livered their  certain  deed  of  trust  upon  all 
of  the  property  Involved  In  this  suit  to  se- 
cora  said  notes;  said  deed  of  trust  having 
the  fallowing  provision  in  same,  to  wit:  The 
money  advanced  In  and  secured  by  this  deed 
of  trust  is  furnished  us  in  part  for  tbe  pur- 
pose of  taking  up  and  extending  the  time  of 
payment  of  three  certain  promissory  notes 
executed  by  R.  D.  Smith  and  T.  B.  Smith, 
payable  to  the  order  of  the  Abilene  Trust 
Company  as  follows:  One  for  $500.00  due 
DecCTiber  1,  1906.  one  for  $500.00  due  De- 
cember 1,  1906,  and  one  for  $1,000.00  doe 
December  1,  1907.  all  of  said  notes  dated 
November  10,  1904,  and  secured  by  a  deed 
of  trust  on  the  land  hereby  conveyed  in 
favor  of  K.  K.  Legett,  trustee,  which  is  re- 
corded in  volume  8.  pp.  638-541,  of  the  Deed 
Records  of  Jones  county,  Texas,  and  the 
American  Freehold  Land  Mortgage  Company 
of  London,  Limited,  the  beneficiary  herein. 
Is  hereby  specially  subrogated  to  and  con- 
tinued In  aU  the  rights,  legal  and  equitable, 
conferred  by  said  notes  and  the  deed  of  trust 
Uen  securing  same.'  This  deed  of  trust  was 
duly  acknowledged  and  duly  filed  for  rec- 
ord in  Jones  county  on  iDecember  5,  1906, 
and  duly  recorded,  and  all  the  rights  there- 
under are  now  owned  and  held  by  plaintiff. 

"II.  That  prior  to  and  at  the  time  of  the 
giving  of  the  deed  of  trust  last  mentioned 
an  undivided  one-half  of  the  property  ia 
controversy  was  owned  by  the  said  Mrs.  T. 
B.  Smith  as  her  separate  property,  and  the 
other  undivided  one-half  of  the  property  In 
controversy  was  oommunlty  property,  and 
the  record  title  of  same  was  in  the  name  of 
said  B.  D.  Smith*  and  thero  was  no  otiier 
outstanding  lien  against  any  of  said  prop- 
erty. 

"III.  The  notes  mentioned  In  finding  No. 
I  are  now  due  and  unpaid  by  reason  of  the 
election  of  the  holder  under  the  terna  there- 
of, and  they  are  a  valid  and  subsisting  in- 
debtedness secured  by  said  lien. 

lY.  That  on  January  2,  1911,  the  said  R. 
D.  Smith  executed  and  delivered  to  the  plain- 
tiff the  following  note  and  deed  of  trust, 
to  wit:  'Abilene.  Texa^  Jan.  2.  1911.  $3,- 
668.45.  On  or  beforo  January  1.  1012,  after 
date  for  value  received  I  promise  to  pay  to 
the  B.  O.  Wooten  Grocer  Company)  ok  m- 
der,  $8,668.46  at  Abilene.  Texas,  to  bear  in- 
terest at  the  rate  of  el^i  per  out  per 
annum  from  date,  and  further  henbr  agree 
tha^  if  this  note  is  not  paid  when  doe^  to 
pay  all  coats  necessary  for  oidlecticHi,  tnclnd- 
Ing  ten  per  cent  attorney's  feea.  [Signed] 
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R.  D.  Baltb.  Duo  January  1»  1M2.*  Deed 
of  tmst  was  ezecnted  by  said  S.  D.  Smltli 
against  all  of  the  property  In  oontroversy 
coDTcgliig  the  xune  to  F.  O.  Alexander,  tnie- 
tee,  to  secure  the  plaintiff  aa  beneficiary  in 
the  paymoit  of  said  note  last  mmtioned. 
The  said  deed  of  trust  ma  duly  acknowl- 
edged and  flled  for  racord  on  January  8, 
19U«  and  duly  recorded  in  tlie  records  of 
Jones  county,  Texas. 

"Y.  The  court  finds  that  at  the  time  the 
said  last-mentioned  note  was  given  the  d»- 
fendant  R.  D.  Smith  was  owing  the  plaintiff 
the  sum  covered  by  said  note,  and  that  the 
same  was  past  due,  and  that  the  said  note 
and  deed  of  trust  was  given  in  consideration 
of  the  extension  of  time  evidenced  by  said 
note,  to  wit,  one  year. 

"VT.  The  court  finds  that  none  of  the  pro- 
ceeds of  the  first  note  and  deed  of  trust  were 
spent  for  the  benefit  of  the  separate  estate  of 
Hra.  T.  E.  Smith,  but  that  all  of  same  were 
used  originally  the  said  R.  D.  Smith  for 
the  purpose  of  engaging  in  the  mercantile 
business  at  Delk  and  Hawley,  Tuas. 

"YII.  That  at  the  time  the  last  note  and 
mortgage  mentioned  in  thede  findings  were 
given  the  said  R.  D.  Smith  was  Insolvent,  and 
has  been  insolvent  at  all  times  thereafter, 
but  tliat  the  i^intiff  had  no  notice  of  such 
Insolvency  whatever  until  after  the  giving  of 
said  last-mentioned  note  and  mortgage. 

"VIII.  The  court  finds  that  the  defendant 
B.  D.  Smith  acquired  his  undivided  one-half 
of  tbe  property  in  controversy  through  the 
following  deed,  to  wit :  'A  deed  from  R.  D. 
Moore  to  the  defmdant  R.  D,  Smith,  dated 
October  7,  1897,  and  recorded  in  volume  9, 
page  344,  of  the  Deed  Records  of  Jones  coun- 
ty, Texas,  redtlng  a  consideration  of  $857.00 
paid  and  five  notes  for  $428.S7  each,  due  Jan- 
uary 1.  1899,  1900,  1901,  and  1902.  and  1903, 
re^tectively,  duly  acknowledged,  and  conveys 
an  undivided  one-half  Interest  in  the  proper- 
ty in  controversy.'  And  that  the  vendor's 
lien  notes  mentioned  In  said  deed  were  after- 
wards released  of  record  to  the  said  B.  D. 
Smith  by  the  assignee  of  said  payee  of  said 
note,  Sarah  J.  Moore,  and  payment  being  ac- 
knowledged ;  but  how  or  in  what  manner  the 
same  were  paid  the  evidence  In  this  case 
fails  to  disclose. 

"IX.  That  the  time  the  said  last-mentioned 
note  for  $3,668.45  was  given  to  the  plalntlA 
by  the  defendant  R.  D.  Smith  the  plaintiff, 
up  to  and  including  the  time,  had  no  actual 
notice  of  any  right;  claim,  or  tiUe  to  any  of 
said  lands  in,  to,  and  by  the  said  Mrs.  T.  E. 
Smith  other  than  whatever  constructive  no- 
tice he  may  have  been  charged  with  by  rea- 
son of  the  deed  being  opon  record  In  Jones 
coun^. 

**X.  Prior  to  the  giving  of  the  first  mort- 
gage by  R.  D.  Smith  and  T.  E.  Smith  the 
deed  conveying  to  her  an  undivided  one-half 
of  the  i^perty  in  controversy  was  of  record 
In  Jones  county,  Texas,  and  there  being  a 
redtation  in  said  deed  that  said  properly 


was  her  own  separate  Intereet;  and  estate^ 
and  as  a  gift  from  her  aunt  Sarah  J.  Moorsw 

"XI.  It  was  agreed  by  the  parties  to  the 
case  and  the  court  finds  that  B.  D.  Moore 
was  the  common  source  of  titie,  and  tiut  B. 
D.  Moore  conveyed  on  undivided  tme-balf  of 
tin  property  in  controvert  to  Sarah  J. 
Moore,  and  she  In  turn  conveyed  the  same  to 
Mrs.  T.  B.  Smith,  and  that  the  said  B.  D. 
Moore  conveyed  the  other  one-half  to  the  de- 
fendant B.  D.  Smith.** 

Upon  these  facts,  ^lidi  we  adopt,  the 
trial  court  properly  rendered  judgment  per- 
sonally against  appellee  B.  D.  Smith  tor  the 
amount  due  on  both  notes,  together  with  a 
foreclosure  of  its  deed  of  tmst  lien  on  the 
property  described;  as  against  both  defend- 
ants subject  to  the  provision  that  the  undi- 
vided one-half  Interest  <^  appellee  B.  D. 
Smith  shall  be  first  sold,  and  the  proceeds 
applied  to  the  payment  of  the  amount  due  on 
the  note  first  given,  with  the  surplus,  if  any, 
to  be  returned  to  said  appellee,  and,  if  sold 
one-half  intereet  should  not  sell  for  enough 
to  satisfy  said  note^  then  the  undivided  one- 
half  interest  ot  the  appellee  T.  £.  Smith  In 
the  land  shall  be  sold;  and  the  proceeds  ap- 
plied to  the  payment  and  satisfaction  of  any 
balance  due  on  said  ind^tedness.  with  the 
surplus,  If  any,  to  be  returned  to  her.  The 
gist  of  appellant's  contention  is  that  the 
court  erred  in  not  holding,  as  a  matter  of 
law,  that  the  interest  of  app^ee  T.  E.  Smith 
in  the  land  should  first  be  sold  to  satisfy  its 
demand  on  the  first  mortgage  note,  to  the 
end,  of  course,  that  appellee  R.  D.  Smith's  in- 
terest in  the  land  could  be  subjected  to  the 
payment  of  the  second  mortgage.  This  la 
not  a  legal  right  of  appellant's,  but  at  most 
is  only  an  equity  which  It  seeks  to  have  en- 
forced, but  over  against  it,  and  in  our  opinion 
exceeding  it,  is  the  equity  of  Mrs.  Smith  to 
have  the  community  property  of  B.  D.  Smith 
and  herself  first  sold  to  satisfy  the  d^t  for 
whldi  her  separate  property  at  best  is  mily 
bound  as  surety. 

The  decision  in  James  v.  Jacques,  26  Tex. 
820,  82  Am.  Dec.  618,  Is  very  much  In  point, 
and  the  language  of  that  opinion  peculiarly 
apt  in  the  present  controversy.  It  is  there 
said :  "The  true  controvert  here  is  betwe^ 
James  and  Mrs.  Sheban,  and  we  are  of  opin- 
ion that  James  cannot  claim  the  right  to 
have  the  respective  liens  so  adjusted  as  to 
subject  the  lots  which  were  community  prop- 
erty to  the  Belger  judgment  (a  second  lien), 
and  the  piece  of  land  called  the  Rlncon, 
which  Is  Mrs.  Sbehan's  separate  property,  to 
the  lien  of  the  deed  of  tmst,  or  to  the  pay- 
ment of  the  debt  to  Vance  (a  first  lien). 
Mrs.  Shehan  Is  shown  to  be  a  surety  for  her 
husband  in  the  note  to  Vance.  Her  separate 
property  Is  in  no  way  liable  to  the  Judgment 
in  favor  of  Belger.  It  is  true  her  separate 
property  is  liable  to  the  debt  of  Vance,  but 
only  in  connection  with  community  property, 
wblch  ought  first  to  be  exhausted.  In  this 
state  of  cose  to  adjust  the  liens  of  Vance  and 
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Belger  In  sndi  way  as  to  make  tbe  separate 
property  of  Mrs.  Sbehau  liable  to  the  whole 
of  the  Vance  debt  Is  to  deprive  her  of  a  right 
viz.,  to  have  the  community  property  first 
made  subject  to  that  debt,  and  would  be  the 
same  thing  Id  the  end  as  to  make  her  sepa- 
rate property  liable  to  the  Judgment  of 
Belger." 

So  here  to  sustain  appellant's  contention 
would  be  the  same  thing  in  the  end  as  to 
make  Mrs.  Smith's  separate  property  liable 
to  the  second  debt  and  mortgage  of  her  hus- 
band, a  thing  to  which  she  Is  in  no  manner 
bound  either  by  contract  or  estoppel.  It 
would  be  a  strange  equity  that  would  thus 
take  one  person's  property  for  the  payment 
of  another's  debt. 

There  Is  no  error  In  the  Jadgment;  and  It 
la  affirmed. 


HOWELL  r.  CITY  OF  SWEETWATER. 

(Ooiirt  of  Civil  Appeals  of  Texas.   Ft.  Worth. 
Not.  16,  1913.    Rehearing  Denied 
Dec  18.  1913.) 

1.  Atfial  and  Ebbob  (8  618*)— Rboobd— An- 

8WBB  —  PLBADZNO  NoT  OaLLBD  TO  An-EH- 

TION  OF  TBIAI.  COUBT. 

Where  an  appeal  was  taken  from  an  order 
granting  a  preliminary  injuucdoo,  and  defend- 
ant's answer  was  not  filed  until  10  days  after 
the  writ  was  granted,  or  shown  ever  to  have 
been  called  to  the  court's  attention,  and  no  mo-. 
tion  was  made  to  vacate  the  writ,  the  answer 
was  not  proi>erIy  in  the  record  on  appeaL 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |}  2342-2355;  Dec  Dig.  { 
618.*] 

2.  Httnioxpal  O0BPOBATION8  (I  623*)  — 
Abatement  or  Nuisanobs  Danqkbocb 
BuiLDiNQs— Rights  ov  Citibs. 

Bev.  Civ.  St  1911«  art.  844,  authorizes 
dties  to  abate  nuisances,  and  to  define  what 
shall  be  nuisances.  Artide  850  iprovides  that 
whenever  in  the  opmion  of  tiie  city  conncil  a 
building  is  liable  to  fall  and  endanger  persons 
or  property,  the  council  may  order  the  owner 
to  remove  it;  that  In  addition  the  conndl  sball* 
have  power  to  remove  the  same  at  the  expense 
of  the  city  and  assess  the  expense  to  the  land- 
owner. Article  965  also  authorizes  the  removal 
of  wooden  buildings  for  prevention  of  fire,  etc 
Held,  that  when  an  old  building  In  a  city  was 
so  dilapidated  that  it  was  likely  to  fall  and  was 
composed  of  such  combustible  material  as  to 
render  it  dangerous  to  the  public  by  reason  of 
the  probability  of  its  burning  and  of  its  prox- 
imity to  other  boildLngs,  the  dty  could  order 
its  removal  by  resolntitm  of  the  conncil. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1371-137^  1383, 
1384;   Dec.  Dig.  {  623.*] 
.3.  Municipal  Cobpobations  (8  623*)— Abate- 

uPNT  OF  NmsANCE— Equity  Jubisdiction. 
Where  tbe  owner  of  a  dilapidated  wooden 
building  was  ordered  by  resolution  of  the  city 
council  to  remove  it,  but  refused  to  do  so,  and 
was  proceeding  to  remodel  and  Improve  It  for 
a  stable,  which  rendered  it  more  dangerous  and 
more  liable  to  take  fire,  within  the  city  fire 
limits,  the  dty  was  authorised  to  invoke  the  aid 
of  equity  to  restrain  the  contemplated  Improve- 
ments and  to  require  the  removal  of  the  onild- 
ing  aa  a  nuisance. 

rSd.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  S8  1871-1374.  13SS. 
1384;  Dec  Dig.  S  623.^3 


Appeal  from  District  Court,  Nolan  Coun- 
ty;  W.  W.  Beall,  Judge. 

Suit  by  City  of  Sweetwater  against  G.  B. 
HowelL  Judgment  for  complainant,  and 
fend  ant  ajnteala.  Affirmed* 

Ed.  J.  Hamner,  at  Sweetwater,  for  ai^l- 
lant  Beall  ft  Spencer  and  A.  W.  Ghxlstiaii, 
all  ot  Sweetwater,  for  uv>elle& 

DUNKLIN,  7.  Q.  B.  Howell  has  appealed 
from  an  ordw  made  by  the  Judge  of  the  dis- 
trict court  in  chambers,  granting  a  tempo- 
rary writ  of  injunction,  which  restrained  the 
defendant  from  constructing  certain  improve- 
ments of  a  building  owned  by  him,  and  also 
from  using  the  same  as  a  place  to  conduct  a 
livery  business. 

[1]  Tbe  suit  was  instltnted  by  the  Gl^  ot 
Sweetwater,  and  tbe  bnUdlng  is  sltnated  In 
the  City  of  Sweetwater.  The  writ  was  grant- 
ed upon  an  ex  parte  hearing  of  the  plain- 
tiff's petition,  which  was  duly  verified  by  the 
mayor  of  the  city.  Some  10  days  subsequent 
to  the  issuance  of  the  writ  of  injunction  the 
defendant  filed  an  answer  to  the  petition, 
which  appears  in  the  record  of  this  court 
No  proceeding  was  Instituted  by  the  defend- 
ant in  the  district  court  for  a  vacation  of 
tbe  writ,  and  It  does  not  appear  that  the  an- 
swer filed  was  ever  brought  to  the  attention 
of  the  Judge  who  granted  the  writ  Nor  bas 
appellant  filed  any  brief  in  this  court  The 
answer  has  no  proper  place  in  the  record  and 
cannot  be  considered,  as  we  mnst  determine 
the  merits  of  the  appeal  upon  the  allegations 
of  tbe  petition  alone;  hence  appellee's  mo- 
tion to  strike  the  answer  from  the  record  Is 
sustained.  Wynn  v.  Edmonson  Land  ft  Cat^ 
tie  Co.,  150  S.  W.  310. 

According  to  the  allegations  in  the  petition 
the  building  in  question  is  a  wooden  one 
known  as  the  old  opera  house,  which  was 
built  several  years  ago,  and  Is  constructed 
of  very  inflammable  materiaL  In  recent 
years  it  has  been  used  for  no  other  pnrpoae 
than  an  auditorium,  and  that,  too,  Infre> 
Quently,  and  the  flooring  and  timbers  sap- 
porting  the  same,  which  constituted  tbe  most 
substantial  part  of  the  bnllding,  have  been 
removed,  thus  rendering  it  unstable  and  lia- 
ble to  fall  down  and  Injure  persons  In  its 
Immediate  vicinity.  The  post  office  building 
Is  situated  on  the  adjoining  lot  and  on  the 
opposite  side  of  the  street  there  are  several 
buildings,  one  of  them  being  the  First  Pres- 
byterian Church,  and  tbe  others  stores  of 
merchandise  and  dwellings. 

The  dty  Is  incorporated  under  the  gener- 
al laws  of  the  state,  and  has  by  ordinance 
duly  passed  established  certain  fire  limits 
within  which  wooden  buildings  are  not  al- 
lowed to  be  constructed  or  repaired,  and  the 
building  In  questloii  is  situated  within  those 
limits.  On  March  6,  1913,  a  short  time  aft^ 
er  the  building  was  found  to  be  on  fire  and 
the  flre  extinguished,  the  dty  council,  by  res- 
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oluUon  daly  passed,  ordered  Barrow  &  Sons; 
who  then  owned  the  bnllding,  to  remove  tite 
same.  A  copy  of  the  resolution  Is  mad©  a 
part  of  the  petition,  bnt  the  reason  giT^  In 
this  resolution  for  the  removal  of  the  botld- 
Ing  Is  that  the  bnlldlng  la  *^ble  to  ftill  down 
and  endanger  persons  or  property."  At  the 
date  the  ordinance  was  passed  defendant  was 
the  owner  of  the  lot,  bnt  not  the  owner  of 
the  house;  later  he  bought  the  honse,  and 
now  owns  it,  as  well  as  the  lot  upon  which 
it  Is  situated.  By  the  terms  of  the  reeolntlon 
last  referred  to,  Barrow  &  Sons  were  order- 
ed to  move  the  bnlldlng  within  10  days  after 
service  upon  them  of  a  copy  of  the  resolu- 
tion, with  the  further  notice  that  In  the 
event  the  order  was  not  obeyed,  the  building 
would  be  removed  at  the  expense  of  the  d^, 
which  expense  would  thereafter  be  taxed 
against  the  owner  of  the  bnlldlng,  in  accord- 
ance with  the  provisions  of  the  ordinance  re- 
lating to  unsafe  and  dangerous  bull  dings, 
and  which  ordinance  farther  provides  that  a 
failure  of  snch  owner  to  remove  the  house 
after  notice  given  would  be  deemed  a  misde- 
meanor, punishable  by  fine;  Barrow  &  Sons 
having  failed  to  ob^  the  order,  and  the  de- 
fendant having  purchased  the  building,  tore 
np  and  removed  the  flooring  and  sills,  leav- 
ing the  building  vacant  from  roof  to  ground 
with  no  sui^ort  other  than  the  outside  walls 
upon  which  rests  a  large,  cumbersome,  and 
dangerous  roof  of  old  and  combustible  ma- 
terial. This  work  by  the  defendant  was,  pre- 
paratory to  his  purpose,  publicly  announced 
of  using  the  building  as  a  livery  stable,  where- 
in would  be  kept  horses,  vehicles,  and  stock 
feed,  thus  increasing  the  dangers  of  a  de- 
struction of  the  building  by  fire.  Upon  in- 
formation of  such  purpose  on  the  part  of  the 
defendant,  the  duly  authorized  representa- 
tives of  the  dty  at  once  gave  notice  to  the 
defendant  that  the  building  had  been  con- 
demned by  the  city,  and  he  would  not  be 
permitted  to  operate  a  livery  stable  therein. 
Thereafter  the  city  council  passed  a  resolu- 
tion reqniring  the  defendant  to  desist  from 
80  occupying  the  building,  and  ordering  him 
to  take  down  and  remove  the  building  within 
10  days  after  service  upon  him  of  a  copy  of 
the  resolution,  and  further  notifying  him 
that  in  the  event  of  his  failure  to  obey  said 
order,  then  the  dty  council  would  remove 
the  building  and  assess  the  expense  of  such 
removal  against  the  lot  upon  which  the  build- 
ing was  located,  in  accordance  with  the  pro- 
visions of  Its  ordinance  relating  to  unsafe 
and  dangerous  buildings,  and,  according  to 
which  ordinance,  defendant's  failure  to  obey 
the  order  would  be  a  misdemeanor  punish- 
able by  fine.  This  resolution  was  dated  July 
5,  1913,  and  a  copy  of  It  Is  made  a  part  of 
the  petition.  The  reason  assigned  In  the  res- 
olution for  the  order  to  Howeli  to  remove  the 
building  was  that  the  building  "Is  liable  to 
fall  down  and  endanger  persons  or  property." 
A  copy  of  the  resolution  was  immediately 
aemd.  vjfmi  the  defendant,  at  which  time 


the  defendant  stated  that  the  order  wonUl 
not  be  obeyed,  that  tbe  building  would  re- 
main, and  that  be  wovld  proceed  to  occupy  it 
and  use  it  as  a  livery  stable,  as  he  had  pre- 
viously planned. 

According  to  further  allegations  In  the  pe- 
tition the  dty  council  of  plaintiff  has,  by  or- 
dinances, declared  buildings  likely  to  cause 
fire  to  be  nuisances,  and  has  by  resolution 
condemned  the  defendant's  building  as  such 
nuisance.  The  petition  contains  this  further 
allegation :  "Plaintiff  shows  to  the  court  that 
said  old  building  has  at  all  times  past  been 
exceedingly  dangerous  as  a  fire  trap  and  fire- 
brand, endangering  not  only  the  property  In 
the  immediate  vicinity  thereof,  but  the  dty 
at  large,  because  of  its  dimensions,  the  very 
great  amount  of  combustible  material  in  it 
would  make  and  constitute  a  fire  and  con- 
flagratloQ  of  snch  magnitude,  Intmslty,  and 
heat  as  under  ordinary  circumstances,  and 
especially  should  the  usual  and  ordinary 
winds  of  this  country  be  blowing  at  such 
time  that  a  fire  night  exist  therein,  to  en- 
danger the  entire  town,  espedally  that  por- 
tion thereof  ^uated  windward  therefrom; 
that  to  place  and  operate  a  livery  stable  in 
said  old  building  with  the  usual  and  ordinary 
forage,  feed,  implments,  equipments,  and 
supplies  of  a  livery  stable,  would  increase 
such  danger  possibly  fourfold  to  the  dan- 
ger now  existing  of  said  vacant  or  unoccu- 
pied building."  Notwithstanding  due  notice 
to  the  defendant  of  the  proceedings  so  tak- 
en by  plaintiff  condemning  said  building  and 
ordering  the  same  removed,  the  defendant  at 
night  removed  from  his  bam,  heretofore  oc- 
cupied by  him  as  a  livery  stable,  some  of  his 
horses  and  vehicles  Into  the  building  in 
question,  and  has  publicly  announced  his  pur- 
pose to  disobey  the  order  of  the  dty  coundl, 
and  to  improve  and  repair  the  building  as  he 
saw  fit  and  to  operate  a  livery  business  there- 
in, and  that  nothing  would  deter  him  from 
this  purpose  except  that  he  be  placed  In  Jail 
and  kept  there. 

By  another  paragraph  in  the  petition  It  is 
alleged  that  the  use  of  the  building  as  a  liv- 
ery stable  would  create  a  public  nuisance  by 
reason  of  offensive  odors  and  gases  arising 
from  the  rubbish  accumulating  therein,  at- 
tracting files,  and  becoming  oflCenslve  to  the 
dtizens  of  the  town. 

It  was  further  alleged  in  the  petition  that 
at  the  time  the  suit  was  filed  the  plaintiff 
could  not  legally  remove  the  building  by  rea- 
son of  the  fact  that  the  10  days'  notice  glv^ 
to  the  defendant  to  remove  the  same,  In 
accordance  with  the  resolution  aforesaid  and 
ordinances  adopted  by  the  dty,  bad  not  ex- 
pired, and  that  unless  defendant  was  re- 
strained from  so  doing,  he  would  complete 
his  proposed  repairs  uf  the  building. 

[2]  By  Revised  Civil  Statutes  1911,  the 
city  council  of  a  dty  incorporated  under  the 
general  laws  are  invested  with  the  following 
powers : 

"To  abate  and  remove  nulaances  and  to 
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pmdBh  Uw  aatbon  Uuanoi  by  penaltlei»  finft 
and  Imprisonment,  and  to  define  and  dedare 
what  shall  be  nulaancee  and  authorize  and 
direct  the  soionuliy  lOwiteineDt  thereof."  See 
tLTOtie  844. 

"To  abate  all  nuisances  which  may  Injure 
or  alfect  the  imbUe  health  or  comfort  In  any 
manner  they  may  deem  expedient**  Bee 
article  84S. 

"Whenever,  In  the  opinion  of  the  dty  conn- 
dl,  any  building,  fence,  shed,  awning  or  any 
erection  of  any  kind  or  any  part  thereof  is 
liable  to  fall  down  and  endanger  persons  or 
property,  they  may  order  any  owner  or  agent 
of  the  sam^  or  any  owner  or  occupant  of  the 
premises  on  which  such  building,  shed,  awn- 
ing, or  other  erection  stands  or  to  which  it  Is 
attached,  to  take  down  and  remove  Uw  eune, 
or  any  part  thereof,  within  such  time  as  they 
may  direct;  and  to  punish  by  fine  and  Im- 
prisonment; or  ^ther,  any  netfect,  failure  or 
refusal  to  comply  there^th.  The  dty  coon- 
dl  shall,  in  addition,  hare  the  power  to  re- 
moTe  the  same  at  the  expense  ot  the  <Aty,  on 
account  of  the  owner  of  the  property  or 
premises,  and  assess  the  expenses  on  the 
land  on  which  it  stood  or  to  which  It  was 
attached,  and  shall,  by  ordinance,  provide  for 
such  assessment,  the  mode  and  manner  of  giv- 
ing notice  and  the  means  of  recovering  any 
snch  expenses."    See  artlde  8S6. 

"The  dty  conndl,  for  the  purpose  of  guard- 
ing against  the  calamities  of  flre,  may  pro- 
hibit the  eredlon,  building,  placing,  moving 
or  repairing  of  wooden  buildings  within  such 
limits  within  said  dty  as  they  may  designate 
and  prescribe;  and  may  within  said  limits 
prohibit  the  moving  or  putting  up  of  any 
wooden  building  from  without  said  limits,  and 
may  also  prohibit  the  removal  of  any  wooden 
building  from  one  place  to  another  within 
said  limits,  and  may  direct,  require  and  pre- 
scribe that  all  buildings  within  the  limits  so 
designated  and  prescribed,  as  aforesaid,  shall 
be  made  or  constnicted  of  fireproof  materi- 
als, and  to  prohibit  the  rebuilding  or  repair- 
ing of  wooden  buildings  within  the  flre  limits 
when  the  same  shall  have  been  damaged  to 
the  extent  of  fifty  per  cent  of  the  value  there- 
of, and  may  prescribe  the  manner  of  ascer- 
taining stich  damage;  may  declare  all  the 
dilapidated  buildings  to  be  nuisances  and  di- 
rect the  same  to  be  repaired,  removed  or 
abated  In  sudi  manner  as  they  shall  pre- 
scribe and  direct ;  to  declare  all  wooden  build- 
ings In  the  flre  limits  which  they  deem  dan- 
gerous to  contiguous  buildings,  or  In  causing 
or  promoting  flrea,  to  be  nuisances,  and  re- 
quire and  cause  the  same  to  be  removed  in 
such  manner  as  th^  shall  prescribe."  See 
article  966. 

We  are  of  the  opinion  that  the  instability 
of  the  building  rendering  it  likely  to  fall 
and  thereby  endanger  human  life,  and  the 
fact  that  It  Is  a  wooden  building  of  such  com- 
bustible material  as  to  render  it  dangerous 


to  the  pnbUc  reason  <^  Gbe  piobabUUy  of 
its  bnminig  and  ct  Its  proKbnlty  to  ottur 
buildings,  together  with  the  farther  fact 
that  the  location  of  the  building  was  with- 
in the  first  limits  which  had  been  duly  es- 
tablished by  the  dty  council  by  ordlnanoe. 
famished  a  soflldait  predicate  nnder  the 
statutes  for  the  order  passed  by  the  council 
condemning  building  and  ordering  its 
removaL 

W  We  are  of  opinion,  fnrflier,  that  It  was 
proper  for  the  plafatitt  to  Invoke  the  aid  of  a 
court  of  eqnlty  by  Injunction  to  enforce  mxSi 
right  See  City  of  Belton  t.  Hotti  Go.,  88  8. 
W.  297;  CUar  of  Uano  T.  Uano  Oonn^.  6 
Tex.  CtT.  Asp.  132, 28  8.  W.  106;  28  Oyc.  2S8l 

The  foregoing  conduslon  renders  It  unnec- 
essary to  determine  the  soffldency,  for  the 
relief  sought,  of  the  further  aUagatfams  that 
flie  nee  of  the  prapert?  tta  pazposes  of  a 
Uvery  stable  would  neoessully  create  a  pob- 
11c  nuisance  by  reason  of  tba  crasresattiu  of 
flies  around  the  premises  and  the  odors 
which  would  arise,  both  of  which  results 
would  inevitably  follow  from  sntih  nae  of  tbe 
premises. 

For  the  foresting  reasons,  the  Jodgmmt  Is 
nfflrmeil. 


COLLIN  OOUNTT  NAT.  BANE  et  sL  t.  Mc- 
OALL  HARDWARE  CO. 

(Court  o{  Civil  Appeals  o(  Texas.    Ft  Worth. 
Nov.  IS,  1913.    On  Motion  for  Befaearing, 
Dec  13,  1913.) 

ExBcuTion  (S  172*)— Vacation— Se»vio»—Bq- 

UITABI.B  HBLIEr. 

In  a  suit  to  enjoin  the  execution  <tf  a  jndjt- 
meot  on  the  ground  that  there  was  no  snS- 
cient  service  on  which  to  base  It  comidain- 
ant  camiot  recover  in  the  absence  of  proof  that 
it  had  a  valid  defense  to  the  cause  of  aetliNi 
on  which  the  judgment  was  based. 

[Ed.  Note^Foi  other  ea8es,ae«  Execotioa, 
Cent  Dig.  H  619-539;  DecTbig.  1  172l*] 

Appeal  from  District  Oonr^  Uontagm 

County;  O.  F.  Spencer,  Jvdge. 

Suit  by  the  UcCall  Hardware  Company 
against  the  Collin  County  National  Bank  and 
others.  Judgment  for  complainant,  and  de- 
fendants appeaL    Reversed  and  rananded. 

Chambers  ft  Cook,  of  Montague,  fbr  ap- 
pellants. W.  T.  Enasell,  of  Nocona.  for  ai>- 
pellee. 

CONNER,  0.  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court  of  Montague 
county  enjoining  the  execution  of  a  Judg- 
ment of  the  Justice  conrt  of  prednct  No.  1, 
GolUn  county,  In  favor  of  appellant  and 
against  the  McOall  Hardware  Company,  do- 
ing business  In  Montague  county,  and  against 
the  Collin  County  Grain  Company  for  the 
sum  of  $T7.ia 

The  ground  of  attadc  is  that  there  has 
never  beei.  any  service  of  dtatlon  which 
would  give  the  Justice  court  referred  to  ]u- 
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rladictioa  over  Oie  persons  oC  W.  A,  McGall 
and  0.  McCall,  who  alone  compose  the  part- 
nership doing  bnalnen  under  the  firm  name 
of  McOaU  Hardwar*  Company. 

The  aneUee  Arm  offered  in  erldence  a 
citation  and  oooBtaWa  irtam  oC  tbe  Jnstlee 
court  wld^  la  dearly  InanfilclMit  to  antiioz>- 
lae  the  jodpaent,  and  O.  ItcOall*  one  mem- 
ber of  the  flmif  testified  to  the  effect  that  he 
bad  nerer  beea  served  with  a  citation  to 
answer  the  suit  in  the  Justice  court,  so  far 
as  he  could  remember. 

We  are  of  the  opinion  that  the  court  erred 
as  assigned  in  giving  tbe  peremptory  instruc- 
tion to  tbe  Jury  to  find  for  appellees.  It  la 
true  that,  this  being  a  direct  attack,  tbe 
jQdgmoit  of  tbe  Instlce  oonrt  may  be  shown 
to  be  voiA  for  want  of  any  aervlee  of  a  nif- 
fldent  dtaUon*  but  In  tbe  case  before  ns  tbe 
justice  court  judgment  recites  that  all  par- 
ties defendant  had  been  duly  cited  to  answer 
the  plain tUfs  demand  without  referring  to 
the  citation  upon  which  the  recital  rested. 
The  Judgment,  therefore,  is  not  void  on  Its 
face,  nor  can  it  be  said  to  be  void  on  the 
face  of  the  record  as  a  whole,  for  It  is  only 
when  the  Judgment  Is  silent  as  to  the  fact 
of  service  that  the  inference  may  be  Indulged 
that  the  Judgment  rests  upon  a  defective  cita- 
tion found  In  the  record.  See  Treadway  v. 
Eastbum,  67  Tex.  209;  Clark  v.  Thomps<m, 
47  lU.  26.  96  Am.  Dec.  467;  Samest  v.  Gla- 
ser,  32  Tex.  dr.  App.  878,  74  B.  W.  606;  Mar> 
tin  V.  Bums  Walker  &  Co.,  80  Tex.  676,  16 
S.  W.  1072;  Foust  v.  Warren.  72  8.  W.  404. 
The  burden,  of  proof  rested  upon  appellees 
to  affirmatively  show  the  alleged  want  of 
service  of  citation,  and  this  in  oar  opinion 
was  not  so  conclusively  shown  aa  to  authorise 
tbe  court  to  take  tbe  Issue  away  from  the 
Jury.  As  we  have  seen,  the  mere  production 
from  the  record  of  the  Justice  court  of  an 
insufficient  citation  did  not  conclusively 
prove  the  want  of  service  alleged,  and  there 
was  no  evidence  that  the  defective  dtatlona 
offered  by  appellees  were  the  only  ones  1^ 
sued  from  the  Justice  court  The  evidence  Is 
likewise  wholly  silent  as  to  whetha-  asrrioe 
ot  citation  had  be^  bad  upm  W.  A  McOall, 
the  other  member  of  the  appellee  firm  and 
who  did  not  testify.  The  court  therefore 
erred  In  glvli«  the  peremptory  instruction. 

VoT  yet  another  reason  we  think  tbe  Judg- 
ment of  the  district  court  must  be  reversed 
as  appellant  urges.  There  la  no  evidence 
whatever  that  the  appellee  firm  has  a  de- 
fense to  the  cause  of  action  upon  which  the 
Judgment  of  the  Justice  court  was  based. 
They  so  alleged  In  their  petition  for  injunc- 
tion, doubtless  recognizing  that  this  was  a 
material  allegation;  and,  if  the  allegations 
relating  to  their  defense  were  material,  evi- 
dence in  support  thereof  was  likewise  ma- 
terial for  reaaiMw  heretotiure  given  and  wbicb 
need  not  be  here  repeated.  See  Foust  v. 
Warren,  supra ;  Chambers  v.  aalluI^  80  Tex. 


Civ.  App.  424.  70  S.  W.  1000;  Bnmfield  t. 
Neal,  46  S.  W.  262;  Delaware  Iiu.  Co.  T. 
Hutto.  150  S.  W.  78. 

We  conclude  that  tbe  Judgment  should  be 
reversed,  and  the  canae  rttnanded.  and  it, la 
80  ordered. 

On  Motion  for  Beheartng. 

On  tbe  motion  for  rdiearlng  our  atten- 
tion has  been  called  to  tbe  fbct  that  i^ipetl- 
lant  in  Its  original  answer  admitted  that 
tibe  Judgment  In  controvert  was  based  up- 
on the  defective  citations  offered  In  evidence. 
Thla  fact  bad  been  noticed  upon  original  con- 
^deration,  but  we  overlooked  the  fact  that 
arodlant'a  goieral  denial,  part  of  tbe  same 
answer,  was  a  qnalifled  one.  In  our  origi- 
nal oiNinlon  we  proceeded  upon  the  theory 
that  tbe  service  upon  wbldi  tbe  Jodgmmt 
rested  bad  beea  put  in  Issue  by  tbe  general 
denial,  Dotwltturtandlng  tbe  admission  in  tbe 
special  answer;  but,  aa  stated,  we  find  tbe 
graeral  denial  qnalifled  In  mtih  way.  as  to 
give  dfect  to  tbe  admlaslon  in  ajnidlant^ 
answer.  We  tberefcne  were  in  error  in  re- 
versing the  Judgment  on  the  ground  that 
tbe  evidenoe  ot  a  want  of  service  failed  to 
Justly  die  peremptory  Instruction.  This, 
howerar.  we  tblnk  la  inuiatarial  In  view  of 
the  second  ground  upon  which  the  reversal 
of  the  judgment  was  predicated  as  to  the 
neoeasity  ot  appdlea  firm  sbowii^  that  fber 
had  a  valid  defianse  to  the  judgment,  aa  an- 
nounced in  onr  original  epinion.  We  aee 
no  reason  to  change  the  conclusion  there  an- 
nounced. 

The  motion  tax  rAeaxlng  la  accordlntfiy 
overruled. 


liATTIMOEB  «t  aL  v.  PUCKETT  A  WBAB. 

(Court  of  Civil  Appeals  o(  Tcias.   Ft  Worth. 
Oct  18,  iffia.    Behearing  Denied  Dec  & 
1913.) 

L  COHTKAOTB  (|  ITO*)— TiBlIB— BVIDBNOI. 

BvidoMw  as  to  terms  of  a  contract  for  con- 
struction of  a  dam  across  a  creek,  to  form  a 
fishpond,  JieU  sufficient  to  suatain  a  finding  that 
it  did  not  require  the  contractor  to  build  a 
foundation  of  such  depth  and  nature  aa  to 
prevent  the  water  escaimig  below  it 

[Bd.  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  H  766,  078,  1010^1067-1068;  1788, 
1808.  1810;  Dee;  DiE  S  17^.*] 

2.  Tbial  (S  260*}— Bequbst  fob  Instbuocxdhs 
— InSTBUCTIOITS  Albbadt  Givbk. 

Befusal  of  a  requested  Instmction  ttay-  not 
be  complained  of;  ibe  matter  being  substan- 
tially covered  both  In  afflrmattve  and  negative 
form,  by  another  reQUested  inBtmction,  which 
was  given,  and  by  the  general  charge. 

[Ed.  Note.— For  other  cases,  see  TrIaL  Cent 
Dig.  IS  661-669;  Dee.  Dig.  {  260.*] 

8.  Tbial  (f  InaTBtraixoire— Dsmniro 

WOBDS. 

The  court  need  not  define  to  the  jury  the 
meaning  of  the  words  "would  hold  water"  in 
a  contract  for  construction  ot  a  dam;  they 
being  of  common  use  and  earily  understood. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  489;  Dec  Dig.  |  219.*] 
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4.  Appeal  and  Bbbob     1033*}  —  Habhuess 

liBBOB— iNSTBUOnONS  —  BBBOB  FATORABU 

TO  Party  Gompuininq. 

The  burden  of  proof  of  the  defense  of  fail- 
are  of  consideration,  in  an  action  on  a  note, 
being  on  defendants,  failnre  to  so  instnict  was 
not  prejudicial  to  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Envr^^CenL  Dig.  H  4062-4062;  Dec  Dig.  | 

5.  Tbiai.  (S  76*)— Objections  to  Etidbncb— 

Waiver. 

Plaiotiff,  in  an  action  involTing  the  ques- 
tion whether  be  had  constructed  a  dam  accord- 
ing to  contract,  bavioir  testified,  without  objec- 
tion, that  the  soil  in  the  bottom  of  the  baain  of 
the  proposed  pond  would  not  hold  water,  and 
that  reason  thereof,  and  not  through  any  de- 
fect in  the  dam,  the  water  escaped,  and  this 
being  pertinent  to  the  Issue,  it  was  not  error 
to  permit  another  witness  to  testify  to  the  same 
condition  of  the  soil,  and  that  by  reason  of 
the  lack  of  rain  other  lakes  and  tanks  were 
dry. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  171-182,  252;   Dec.  Dig.  8  75.*] 

Appeal  from  Tarrant  County  Court;  Chfts. 
T.  Prewitt,  Judge. 

Action  by  Puckett  ft  Wear  against  O.  8. 
Lattlmore  and  othera.  Jndgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Lattimore,  Cummings,  Doyle  ft  Bonldin,  of 
Ft  Worth,  for  appellants.  UcOart  ft  Bowlln, 
<tf  Ft  Wortb«  Cor  appeUeea. 

DUNKLIN,  J.  In  the  trial  court  judgment 
was  rendered  in  favor  of  Packett  ft  Wear, 
plaintiffs,  against  O.  S.  Lattlmore,  A.  J. 
Lawrence,  and  J.  E.  Cummings,  defendants, 
upon  a  promissory  note  executed  by  the  de- 
fendants in  plaintiffs'  favor,  and  the  de- 
fendants have  appealed. 

[1]  The  consideration  for  the  note  was 
plaintiffs'  contract  to  construct  a  dam  of  con- 
crete across  a  ravine,  which  dam  was  de- 
signed by  the  defendants  to  impound  water 
from  rainfall  for  the  purpose  of  forming  a 
fishpond.  The  dam  was  constructed,  but  the 
water  which  accumulated  after  each  rain  In 
the  basin  above  the  dam  escaped  through  the 
bottom  of  the  basin  and  ran  out  below  the 
dam.  The  evidence  shows  without  controver- 
sy that  the  water  did  not  percolate  tlirough 
the  dam.  Plaintiffs'  contract  to  construct  the 
dam  was  In  parol,  but  the  evld^ioe  stiows 
without  controversy  that  they  agreed  to  build 
a  dam  that  would  hold  water.  The  principal 
controverted  issue  upon  the  trial  was  wheth- 
er plalnti£f8  agreed,  as  contended  by  defend- 
ants, to  build  a  dam  upon  a  foundation  of 
such  depth  and  construction  that  the  water 
collecting  In  the  basin  above  the  dam  would 
be  held  there  and  not  permitted  to  escape 
below  the  dam,  or  whether  the  extent  of 
plaintiffs'  obligation  was,  as  oont^ded  by 
them,  that  they  would  construct  a  dam 
through  which  water  would  not  percolate 
and  which  would  not  be  carried  away  by  the 
pressure  of  water  accumulating  In  the  basin 
above. 

By  different  assignments  appellants  insist 


that  die  evidence  condudvely  established 
their  contention  upon  the  Issne  above  stated, 
and  for  that  reason  the  trial  court  erred  in 
failing  to  set  askte  the  verdict  of  the  jai7  upon 
their  motion  for  a  new  trlaL  Notwittistand* 
ing  the  erldeoce  of  lyipdlants  tended  steong- 
If  to  Bumwrt  their  oonstmctlon  of  appellees' 
contract,  the  tesUmony  of  aHwUee  Pndcett 
was  In  accord  with  plaintifCB^  contention  am 
above  stated.  In  addition  to  that  testimony 
of  Packett  It  wai  further  aihovn  that,  after 
the  dam  bad  been  flnldied  and  It  had  bem 
demonstrated  0iat  the  water  collecting  In  tbe 
basin  above  the  dam  would  seep  out  appel- 
lants paid  of  the  agreed  consideration 
tor  the  conetmetlon  of  the  dam,  and  execated 
a  note  for  tbe  balance  and  later  renewed  that 
note,  which  renewal  is  the  note  in  contro- 
versy herein.  This  evidence  of  appellees  was 
snfBdent  to  support  tbe  verdict  and  bence 
the  assignments  of  error  now  under  discus- 
sion are  overruled. 

By  another  assignment  of  error  tlie  contain 
tlon  Is  made  that  the  judgment  was  esceB- 
siva  This  Is  based  upon  the  statement  In 
appellants*  brief  that  the  note  stipulated  finr 
interest  at  the  rate  of  10  per  cent  per  annum 
from  matnzit?.  But  the  note  found  in  tbe 
statement  of  facts  expressly  stipulates  for 
Interest  from  date,  and  with  this  stipulation 
in  the  note  the  judgm^t  was  not  excessive. 

[2]  By  the  fourth  assignment  of  error 
complaint  is  made  of  the  refusal  of  a  special 
Instruction  requested  by  appellants.  This 
assignment  is  overruled  because  another 
special  Instruction  requested  by  the  appel- 
lants was  given  which  presented  substantial- 
ly appellants*  defense  to  the  note  in  an  af- 
firmative form.  In  addition  to  the  same  de- 
fense presCTted  In  a  negative  form  in  the 
court's  general  charge. 

[3]  We  know  of  no  rule  which  would  re- 
quire the  court  to  define  to  the  jury  the 
meaning  of  the  words  used  in  plalntlfTs*  con- 
tract to  construct  a  dam  that  "would  hold 
water,"  as  contended  by  another  assignment 
as  those  terms  are  words  of  common  use  and 
easily  understood  by  the  jury. 

[4]  Nor  do  we  think  that  the  instruction 
given  In  the  court's  main  charge  was  subject 
to  the  criticism  made  by  appellants  that 
it  was  on  the  weight  of  the  evidence.  The 
only  defense  to  the  note  was  that  of  fail- 
ure of  consideration.  Clearly  the  burden 
was  upon  the  defendants  to  establish  that 
defense,  and,  if  the  court  erred  In  fall- 
ing to  charge  the  jury  upon  the  burden  of 
proof,  it  was  an  error  In  favor  of  appdlants 
and  not  against  them,  as  contended  In  the 
tenth  asslgmnent  of  error. 

[f ]  As  plaintiftB  testifled  without  objection 
that  the  soil  which  constituted  tbe  bottom  of 
the  basin  of  the  proposed  lake  would  not  bold 
water,  and  that  the  water  escaped  by  reaaoD 
of  this  condition  of  the  soil  and  not  through 
any  defect  in  the  dam,  and  as  this  was 
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Xwttnent  to  fb»  Tecf  iama  In  controrenv* 
then  was  no  error  In  permitting  the  witness 
6.  B.  Iieake  to  tMUy  to  the  same  condition 
of  tbe  son  and  that  by  reaacm  of  the  lade  of 
rainfall  other  lakes  and  tanks  were  dry. 

We  hare  fonnd  no  errw  In  the  reeoid»  and 
the  Jn^iment  l8  affirmed. 


PUGH  V.  WHITSITT  A  GUBRRT  et  aL 
(Court  of  Civil  Api>eala  of  Texas.   Ft.  Worth. 
Nov.  8,  1913.) 

1.  MaBBHALINO  ASSBTB  ARD  SaoUBITIEB  (i  3*) 

—Exempt  Pbopxkct. 

As  a  rule  the  doctrine  of  marshaling  se- 
curities will  not  be  applied  so  as  to  deprive 
a  debtor,  who  has  not  waived  his  rights  thereto, 
of  his  homestead  or  exempt  property. 

[Ed.  Note.— For  other  casee,  eee  Ibnbaling 
AsMtB  and  Securities,  Cent.  Dig.  |i  2,  8;  Dee. 
Dig.  i  3.*]         ^  »  «  . 

2.  HOHXSTBAD  <{  1(V8*)— LEABUJTIU— BIXHJlUB- 

Tion  OF  Othrb  Pbopbbtt. 

A  debtor  has  the  equitable  right  to  have  a 
chattel  mortgage  debt  satisfied  by  a  sale  of  the 
nuexempt  property  mortgaged  before  resorting 
to  the  sale  of  the  debtor's  exempt  property. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  {  167;  Dec  Dig.  9  108.*] 

S.  Mabshaxing  Asbkts  Ann  Sscitbitiu  ({  3*) 

— EXBVFT  PSOPXBIY. 

The  doctrine  of  marstialing  assets  will  not 
be  enforced  so  as  to  require  a  creditor,  whose 
mortgage  covers  exempt  and  nonexempt  prop- 
erty, to  drst  resort  to  a  sale  of  the  exempt 
property,  in  order  that  other  creditors  not  se- 
cured by  such  property  mi^  satisfy  their  claims 
ont  of  the  ntmexempt  residue,  thus  destroying 
the  debtor's  right  to  protect  the  exempt  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  §1  2,  8 :  Dec 
Dig.  I  8.*] 

Appeal  from  Parker  County  Court;  T.  F. 
Temple,  Judge. 

Action  by  Whltsltt  &  Onerry  against  a 
F.  Pugh  and  another.  From  a  Judgment  for 
plaintiffs  and  an  unnamed  defendant,  the  de- 
fendant named  appeals.  Reversed  and  ren- 
dered in  part,  and  affirmed  In  part 

R.  L.  BtomiB,  of  Weatherford,  for  appe- 
lant Hood  &  Shadle  uid  Preston  Martin, 
all  of  Weathwford,  for  app^ees. 

DUNKUN,  J.  Whltsltt  ft  Onenr  InaU- 
toted  tJilB  suit  agftlnst  a  F.  Pugh  for  d^t 
and  foredoanre  of  a  mortgage  lien  In  plaln- 
tUEe*  favor  on  certain  cottcm  raised  by  the 
dtfendant  dvrlng  the  year  1912.  Plalntlfla 
alleged  that  the  Farmera'  Bank  of  Peaster 
had  a  prior  mortgMe  on  said  cotton,  and 
also  on  two  males,  one  wagon,  and  a  cow,  to 
secure  a  deht  owing  to  It  by  Pngh,  and  the 
bank  was  made  a  defendant  Upon  the 
equitable  doctrine  of  marshaling  secoritles 
plalntlfrs  prayed  that  the  bank  be  required 
to  disclose  the  amount  of  Indebtedness  due  It 
by  Pugh  and  secured  by  the  mortgage  In  Its 
fhTor,  and  that  that  Indebtedness  be  satisfied 
first  ont  of  the  proceeds  of  the  sale  of  the 


mules,  wagon,  uid  oow,  and  that  the  balance 
of  Bald  bank  debt,  If  any,  be  eatlsfled  ont  of 
ttie  Bale  of  the  cotton,  leaTing  the  zemalndw 
Of  the  proceeds  al  the  cotton  subject  to  plain- 
tUVdebt 

The  bank  filed  an  answer,  in  which  It  al- 
leged the  execution  and  delivery  to  It  by 
Pugh  of  a  promissory  note  and  the  mort^jage 
as  alleged  in  plaintiffs^  petllion,  and  prayed 
Judgment  agiJnst  Pngh  for  the  amount  of 
the  Htlbt,  together  with  forecloanre  of  the 
mortgage  lien  upon  tlie  property. 

Pugh  also  filed  an  answer,  alleging  that 
he  waa  the  head  of  a  Camlly,  and  dalmli^ 
the  mnlea,  wagon,  and  cow  as  exempt  from 
forced  aale  to  pay  plalntUb'  dd>t  He  pray- 
ed tm  Judgment  requiring  the  eatlatactlfn  of 
the  bank's  ddit  first  out  of  the  cotton  before 
resort  should  be  had  to  the  mules,  wagon, 
and  cow,  and  that  only  such  balance  of  the 
proceeds  of  the  sale  of  the  cotton  as  uO^t 
remain  after  the  satisfaction  of  the  bank's 
debt  should  be  subjected  to  the  paymooit  of 
the  debt  he  owed  the  plalntlff& 

In  obedience  to  a  peremptory  instruction 
Iqr  the  trial  Judg^  the  Jury  returned  a  ver^ 
ffict  In  favor  of  the  idalntlfla  and  also  In 
fovor  of  the  bank  against  Qie  defendant  tor 
their  respective  debts  and  tor  foreclosure  of 
their  respective  Uena,  with  direction  that  for 
the  satisfaction  of  the  Judgment  In  favor  of 
the  bank  the  mules,  wagon,  and  cow  should 
be  first  sold,  and  the  proceeds  applied  to  the 
payment  of  that  Judgment,  that  the  cotton 
should  then  be  sold  for  the  purpose  of  pay- 
ing any  balance  that  mli^t  remain  unpaid  on 
the  bank's  Judgment,  and  that  the  proceeds 
of  the  sale  of  the  cotton  should  be  applied  to 
the  payment  of  the  plalntUts'  debt  to  the  ex- 
clusitm  only  of  such  amount  as  might  be  re- 
quired to  satls^  the  bank's  d^  after  the  ap- 
lAlcation  thereto  of  the  proceeds  of  the  sale 
of  the  mules,  wagtm,  and  cow.  From  a  ]nd^ 
memt  rendered  In  accordance  with  this  ver- 
dict ttie  defradant  Pngh  has  appealed. 

Substantially  all  the  facts  alleged  In  the 
pleadings,  Indndlng  those  upon  which  de- 
fendant Png^  based  bis  plea  that  the  mules, 
wagon,  and  cow  were  exempt  from  forced 
sale,  were  established  by  the  evidence,  and 
ttie  (mly  question  presented  for  our  deter^ 
mlnatlon  Is,  Did  the  court  err  In  marshaling 
the  securities  as  was  done  by  the  judgment? 
Bvldoitly  It  is  Immaterial  to  the  bank  If 
the  relief  prayed  for  by  Pugh  la  granted,  and 
neither  la  the  trial  court  nor  here  has  the 
bank  leered  any  realatance  to  Ooit  relief, 
thus  leaving  the  question  to  be  solved  from 
the  standpoint  of  the  rlghta  of  the  plaintiffs 
and  defendant  Pugh  alme. 

[1]  In  26  Cyc  033,  tt  la  stated  In  the  text 
that  It  la  held  by  the  great  weight  <^  author^ 
ity  that  marshaling  securities  can  never  be 
Invoked  so  as  to  deprive  the  debtor  of  his 
hfMDestead,  or  other  ezonpt  property,  a 
creditor  with  respect  to  whose  Uen  there  hav 
been  no  waiver  of  snch  homestead  or  ex- 
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empt  proi>erty,  but  that  a  nnmber  of  author- 
ities announce  a  contrary  doctrine.  This 
statement  in  the  text  seems  to  be  correct. 
For  an  extensive  collation  of  authorities  up- 
on the  subject.  In  addition  to  the  ones  cited 
in  07c.,  see  84  Cent  TAg.  title  "Marshaling 
Securities,"  coL  357;  12  Dec.  Dig.  title  "Mar- 
ahallng  Securities,"  S  3.  The  only  decision 
which  we  have  found  in  our  Texas  courts 
bearing  upon  that  question  is  the  case  of 
Henkel  t.  Bohnke,  7  Tex.  Glv.  App.  16,  26 
8.  W.  64B,  In  wblcb  it  was  held  that,  as  the 
practical  effect  In  that  case  of  enforcing  the 
rule  for  marshaling  securities  would  be  to 
subject  the  homestead  of  the  debtor  to  the 
satisfaction  of  a  debt  contrary  to  the  exemp- 
tion established  by  our  Constitution  and  stat- 
utes, the  equitable  rule  noted  would  not  ap- 
ply. We  concur  in  the  reasoning  and  con- 
clusion there  announced. 

[2,  8]  Prior  to  the  execution  of  the  mort- 
gage to  plaintiffs  in  this  case,  as  between 
Pugh  and  the  bank,  the  former  had  the  equi- 
table right  to  have  the  bank  debt  satisfied 
first  out  of  the  proceeds  of  the  sale  of  the 
cotton  before  resort  to  the  sale  of  his  ex- 
empt property  for  the  satisfaction  of  the 
bank's  debt  King  v.  Hapgood  Shoe  Co.,  21 
Tex.  OlT.  App.  217,  61  8.  W.  632;  Prldgen  t. 
Warn.  79  Tex.  688,  16  S.  W.  668.  Also,  see 
dedslons  collated  In  25  Cent  Dig.  under  ti- 
tle "Homestead,"  §  167,  beginning  in  column 
2800;  and  10  Dea  Dig.  title  "Homestead," 
S  108.  We  are  unable  to  perceive  any  reason 
for  holding  that  the  eqully  claimed  by  plain- 
tlfls  under  the  general  rule  governing  mar- 
shaling securities  is  of  superior  dignity  to 
the  equity  in  favor  of  Pugh  noted  above.  If 
the  two  equities  are  of  equal  dignity,  then 
the  one  which  arose  first  should  prevail  over 
the  other,  and,  as  Pugh's.  equitable  rl^t  as 
against  the  bank  to  have  Ito  demand  satisfied 
first  out  of  the  cotton  before  resort  to  the 
oth«  security  arose  prior  to  the  execution  of 
plaintiff's  mortgage,  the  equiQr  claimed  by 
plaintiffs  was  subordinate  to  such  equity  In 
favor  of  Pugh.  1  Pomeroy,  Bq.  Juria  418- 
417;  2  Pomeroy,  Eq.  Jur!&  H  078,  682,  71& 

Accordingly  that  portion  of  the  trial 
court's  Judgment  requiring  the  satisfaction  of 
the  hank's  debt  first  out  of  the  proceeds  of 
the  sale  of  the  mules,  wagon,  and  cow,  and 
that  the  balance,  if  any,  remaining  unpaid  be 
satisfied  out  of  the  sale  of  the  cotton,  and 
applying  the  balance  of  the  proceeds  of  the 
sale  of  the  cotton,  If  any  remaining,  to  the 
satisfaction  of  the  plaintiffs'  debt,  is  revers- 
ed, and  it  is  here  decreed  that  the  cotton  be 
first  sold  tor  the  purpose  of  satisfying  the 
bank's  debt,  and,  if  the  proceeds  of  such  sale 
be  more  than  sufficient  to  satisfy  that  debt, 
the  balance  remaining  shall  be  apiHled  to  the 
payment  of  the  plaintiffs'  debt  and  that 
the  mules,  wagon,  and  cow  be  sold  under 
the  bank's  foreclosure  in  the  event  only  that 
the  proceeds  of  the  sale  of  the  cotton  be 
insufficient  to  pay  the  bank's  Judgment,  and. 


if  sold,  the  balance  of  the  proceeds  remain- 
ing after  the  satisfaction  of  such  unpaid 
portion  of  the  bank's  Judgment  shall  be  paid 
over  to  the  defendant  Pugh.  In  all  othtt  ze- 
B]f6eta  the  Judgment  la  affirmed. 


CHICAGO.  R.  X.  &  O.  BY.  CO.  FLOYD. 
(Coart  of  Civil  Appeals  of  Texas.  AmazUlo. 

Dec.  6,  1918.) 

L  A1.TBBATION    OF    iKBTBUMSnTB    <|    8*)  — 

Freight— AxTiHATXOiT  of  Bn<L  of  Ladxhs. 
If  a  bill  of  lading,  when  simed  by  the  oon- 
B^or,  was  not  indorsed  "cbaiges  guaranteed" 
bnt  was  afterwards  altered  by  adding  such 
words.  It  would  not  bind  the  consignor. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instruments,  Cent  Vig.  H  40-46;  Dec.  Dig. 
I  8.«] 

2.  OABxaaa  d  194*)— Fbmqht— Liabujit  of 

ConaioKOB. 

As  a  rale  a  consignor  with  whom  a  con- 
tract of  shipment  Is  made  is  impliedly  liable  for 
the  freight  charges.  Irrespective  of  whether  be 
Is  owner. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
Cent  Dig.  K  870-872;  Dec.  Dig.  1 194.*] 

8.  Cabbiebb  (|  194*)— FmoHT— iJABnjmoa 

ChAEOES— CONSIONOa  AB  AOBNT. 

While  a  Consignor  Is  ordinarily  liable  for 
the  freight  charges,  if  the  owner  is  the  real 
consignor,  and  the  person  making  the  ehipmnt 
to  the  carrier's  knowledge,  only  acta  as  the 
consignor's  agent  the  owner,  and  not  his  agent 
is  liaole  for  the  freight  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  870-872;  Dec  Dig.  |  194.*] 

4.  Pbinoipax.  Ann  AoxifT  ^  186*)— Lubiutt 

OF  Agbht— KnowH  Fbinctpal. 

An  agent  is  not  personally  responsibls  upon 
a  contract  made  for  a  known  principaL 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aieot  Cent  Dig.  H  447-460,  476-481;  Dec. 
Dig.  I  336.*] 

Appeal  from  <^y  Goniit7  Oonrt;  mar 
I^nlkner,  Judge. 

Action  by  the  Chicago,  Bode  Uand  &  GuU 
Bailway  Company  against  U  O.  Floyd  ud 
others.  From  a  Judgment  In  favor  of  de- 
fendant named,  plaintiff  appeals.  Afflnsed. 

Gustavus  &  Jackson,  of  Amarillo,  and  N. 
H.  Lasslter,  of  S%.  Worth,  for  appellant. 
Synnott  &  Underwood,  of  *'"W^"Ai  Cor  ap- 
pellee^ 

HUFF,  C  J.  The  appellant  railway  com- 
pany brought  suit  against  L.  O.  Floyd,  the 
appellee,  and  D.  W.  Thomas  and  8.  F.  Blg- 
gers,  In  a  Justice  court  In  Oray  connty.  to 
recover  fl6S.68  fright  chargea  on  Qiree 
cars  of  watermelons  alleged  to  have  been 
shipped  by  said  parties  over  appellantfs  line 
of  road  from  McLean,  Tex.,  to  Ft  Worth, 
Tex.  A  default  Judgment  was  roidered 
against  Blggers  and  Thomas,  and  a  Jodg- 
ment  in  favor  of  L.  O.  Floyd.  Tba  railway 
company  appealed  to  the  county  court  ot 
Oray  coun^,  where  a  like  Ju^moit  was 
rendered,  from  which  ai^^lant  proeecntea 
an  appeal  to  this  court    It  is  alleged  In 
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BotwtaiHM  that  tb  O.  Floyd  In  OcfaAter,  IRU, 
dellTered  to  appellant  area  cars  of  water- 
melons  to  be  shipped  from  McLean,  Tez^ 
to  Ft  Worth,  Tex.,  consigned  to  D.  W.  Thorn* 
as,  giving  the  dates  when  the  cars  were  to 
be  shipped  and  the  frelsht  rate ;  that  Floyd 
signed  the  contracts  or  bills  of  lading  for 
the  transportation  of  fbB  melons,  on  whl<^ 
was  Indorsedt  "Gharges  guaranteed."  ISie 
freight  diarges  were  not  prepaid  by  him.  It 
Is  allied  the  defrndants  Uierdn,  Thomas, 
Blggers  and  Floyd,  wore  Jointly  Interested 
In  making  the  shipment,  and  that  I4  O. 
Floyd,  In  signing  the  contracts  and  bUls  of 
ladhig  fbr  the  shl^aiait  thereof,  was  acting 
for  and  on  behalf  of  D.  W.  Thomas  and 
S.  F.  Bissers  and  waa  the  agent  tor  said 
parties  and  of  each  of  them.  And  all  of 
said  defendants  were  partners  In  making  the 
sMpmoit  and  each  was  liable  for  the  fright 
and  demnrrage^  and,  if  aiq»eUant  was  mls- 
takw  as  to  the  Joint  and  several  liability, 
then  that  L.  O.  Floyd  is  liable  for  the  freight 
aud  demurrage  charge^  It  is  fnitho'  alli- 
ed that  three  cars  were  transported  to  Ft 
Worth,  Tez.,  and  tendered  to  the  consignee 
and  freight  charges  demanded,  which  were 
not  paid  bnt  refused  and  the  melons  left  in 
charge  of  appellant  It  Is  alleged  that  they 
were  sold  to  the  best  advantage  possible, 
and,  after  doing  so  and  crediting  the  amount 
recelyed,  there  was  left  dne  appelant  on  the 
freight  and  demnrrage  the  sam  of  $166.58, 
the  amount  sued  for.  The  appellee  Floyd 
pleaded  dod  est  factum  and  denied  partnef- 
ship  nnder  oath,  setting  up  specifically  tliat 
if  the  bills  have  Indorsed  thereon  that  Floyd 
guaranteed  the  fright  diarges,  then  that 
they  had  been  altered  or  changed  since  he 
evened  his  name,  and  further  pleads  general 
denial. 

There  are  three  bills  of  lading  to  three 
separate  cars,  dated  October  6,  1911,  and  up- 
on appellant's  form  Introduced  in  evidence. 
The  bills  of  lading  each  show  that  the  cars 
of  mel<ms  were  received  from  L.  O.  Floyd 
at  McLean,  Tex.,  consigned  to  D.  W.  Thom- 
as, destination.  Ft  Worth,  Tex. ;  and  there 
is  indorsed  on  the  face  of  each  bUl  of  lading 
in  the  liandwritlng  of  appellantfa  station 
agent  at  McLean,  T.  U.  Salmon,  *K3harges 
guaranteed.**  The  InBtmments  redte  that  it 
is  mutually  agreed  as  to  each  party  at  any 
time  Interested  in  all  or  any  of  said  prop- 
erty and  of  every  service  to  be  performed 
shall  be  subject  to  the  conditions  contained 
in  the  contract  L.  O.  Floyd  signed  eadi  of 
the  Instruments  as  shipper  and  T.  U.  Sal- 
mon aa  anthoriaed  agent  of  the  Chicago, 
Bo(A  Island  ft  Gulf  Baliway  Company.  The 
facts  show  the  freight  was  not  paid,  and  ap- 
pellant called  upon  the  consignee^  D.  W. 
Th<Hnas,  at  Ft  Worth,  Tex.,  the  destination 
of  the  mdons,  and  that  he  did  not  pay  the 
same  and  as^i^ed  as  a  reason  for  not  do- 
ing so  that  he  did  not  luve  the  money.  Ap- 
pellant then  carried  the  can  of  melons  over 


to  Dallas  and  dlqraaed  of  them  and  recelv* 
ed  therefor  190,  and  then  sued  D.  W.  Thtnn- 
as,  S.  F.  Blggers,  and  thq  appdlea  Floyd 
for  the  mm  of  f  16S.6^  the  balance  due  tm 
the  freight  bills,  after  crediting  the  same 
with  the  amount  obtained  from  the  sale  of 
the  melons. 

Tlie  testimony  is  practically  nncontrovert- 
ed  that  Ifc  O.  Floyd  and  Fnvk  Cook  raised 
on  appellee's  farm  part  of  the  melons  ship- 
ped in  the  three  eazs;  tliat  prevlona  to  load- 
ing the  cars  they  sold  th^  melons  to  Blg- 
gers and  daUvwed  tiiem  to  him  by  hauling 
them  in  wagons  to  the  railroad,  loading 
than  in  the  cars;  that  Blggwa  also  pur- 
chased  mehma  from  two  other  partlee  in  the 
nti^iborhood  snd  emidoyed  Cook  to  haul 
and  load  them  into  the  cars  with  the  melonB 
purchased  from  Floyd  and  Cook,  which  made 
up  the  three  cars.  The  testimony  further 
shows  that  Cook  and  Floyd  were  paid  for 
their  melons  by  Biggws,  through  the  bank 
in  the  town,  and  also  for  their  services  in 
hauling  and  loading  the  other  melons  pur- 
chased by  Blggers.  Floyd  admitted  sign- 
ing the  bills  of  lading  bnt  says  that  the 
words  "charges  guaranteed"  were  not  on  the 
bill  when  he  signed  them  but  were  add- 
ed thereafter.  Salmon,  the  station  agent 
swears  that  he  wrote  the  words  before  E^oyd 
signed  the  bills  and  that  he  (Floyd)  stood 
by  and  saw  him  do  it  Floyd's  testimony 
is  to  the  effect  that  he  asked  Blggers,  the 
purchaser  of  the  melons,  to  whom  he  want- 
ed them  shipped,  and  Blggers  told  him  that 
T.  U.  Salmon,  the  station  agent  was  a  part- 
ner with  him  in  the  melons,  and  that  he 
would  understand  to  whom  and  where  they 
should  be  shipped ;  that  be  told  Salmon  what 
Blggers  had  said.  This  statemoit  was  made 
to  Salmon  when  they  were  shipping  two  cars 
previous  to  the  three  in  question ;  that  the 
three  cars,  for  the  freight  of  which  suit  la 
brought  were  shipped  In  the  same  way,  and 
that  the  station  agent,  Salmon,  knew  that 
they  were  Blggers'  melons.  The  bills  of 
lading  were  left  with  Salmon  and  no  dnp- 
licato  WM  given  to  Floyd,  and  that  he  did 
not  know  to  whom  they  were  shipped  and 
did  not  know  Thomas  and  had  never  heard 
of  him  previous  to  tliat  time.  He  testtflea 
that  Salmon  directed  the  loading,  and  It  was 
done  under  his  direction.  He  further  testi- 
fied that  Salmon  tolA  him  that  he  would 
see  that  Blggers  got  the  bills  of  lading,  and 
that  he  (Floyd)  never  sent  Blggers  the  bills. 
There  is  no  testimony  in  the  record  showing 
that  Salmon  d«iled  the  statanents  made  by 
Floyd  on  this  point,  and  Floyd's  evidence  la 
aU  there  Is  in  the  record  on  the  question. 
The  witness  had  made  arrangements  with 
the  bank  to  pay  the  freight  on  the  melons 
before  he  sold  to  Blggers;  after  selling  noth- 
ing more  was  done  by  him  about  any  mon^ 
to  pay  the  freight 

Appellant  assigns  error  on  the  third  para- 
graph of  the  Courtis  charge  to  the  Jury,  whldk 
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Is  as  follows:  Ton  find  that  said  bUls  of 
lading  were  cbaused  wittaont  tlw  knowledge 
and  consoit  of  defendant  U  O.  Sloyd,  after 
he  executed  the  same  In  a  material  manner, 
yet  the  said  Floyd  would  be  llaUe  for  the 
payment  of  the  freU^t  and  other  diarges 
claimed  by  plalntUf  unless  plaintlfl  or  its 
agent  at  the  time  of  shipment  knew  that  the 
melons  shipped  belonged  to  S.  F.  Btggats  or 
S.  F.  Aggers  and  others ;  but  If  at  the  time 
of  shipment  said  melons  did  not  belong  to 
defendant  l^oyd,  and  he  had  no  Intereat  in 
the  same  other  than  to  make  ddlvery  there- 
of on  the  cars,  and  plaintiff  or  Its  agent  knew 
sack  tact,  thai  the  said  Sloyd  would  not  be 
liable  merely  on  account  of  having  deUvered 
such  melons  for  shipment,  and  as  to  such  is- 
sue you  will  find.  If  yon  so  beUeve,  for  de- 
fradant  Floyd,  unless  you  find  for  plaintiff 
under  the  preceding  paragraph  of  this 
charge."  In  the  preceding  charge  the  court 
had  instructed  the  jury  that  they  would  find 
for'  the  piflfartif  for  the  freight  diarges  on 
three  cars  if  they  beUeved  from  the  evidence 
that  the  words  "charges  guaranteed"  were 
written  in  said  contract  at  the  time  Floyd 
sigued  the  same.  Appellant  presents  the 
proposition  under  this  assignment  that  the 
charge  was  erroneous  because  it  In  effect  In- 
structed the  Jury  that  Floyd  would  not  be 
liable  for  the  freight  charges  on  these  mel- 
ons If  the  plaintiff's  agent  knew  at  the  time 
of  the  shipment  that  the  melons  did  not  be- 
long to  Floyd  and  that  he  had  no  interest  in 
them.  Because  if  he  delivered  the  melons  to 
the  railroad  company  as  a  shipper  iit  Qiem 
or  agent  of  the  shipper,  an  Implied  promise 
arose  that  he  would  pay  the  charges  for  their 
transportation,  even  though  the  agent  of  the 
railway  company  knew  that  he  did  not  own 
them.- 

[1]  If  the  bills  of  lading  were  not  drawn 
"charges  guaranteed"  by  Bloyd  when  he  ex- 
ecuted them,  and  they  were  afterwards  alter- 
ed, then  it  would  be.  In  our  opinion,  a  ma- 
terial alteration  and  would  be  of  no  binding 
effect  as  to  Floyd. 

[2]  There  would  be  no  express  agreement 
to  pay  the  freight,  but  the  liability,  if  any, 
would  arise  upon  an  implied  contract  The 
rule,  as  stated  in  6  Cyc  p.  500,  is:  "In  gen- 
eral the  consignor  with  whom  the  contract 
of  shipment  is  made  Is  liable  under  the  con- 
tract for  the  charges  provided  for  therein. 
And  this  liability  exists  regardless  of  wheth- 
er the  consignor  Is  the  owner  and  irrespec- 
tive of  the  failure  of  the  carrier  to  collect 
from  the  consignee."  The  case  of  Keeling  & 
Field  V.  Walter  Connerly  Co.,  157  S.  TV.  232, 
Cites  this  clause  in  Cyc,  and  also  Baltimore, 
Ohio  &  S.  W.  By.  Co.  V.  New  Albany  Box 
&  Basket  Co.,  4S  Ind.  App.  64,  94  N.  E.  906, 
96  N.  E.  28,  and  Railway  Co.  v.  Lumber  Co., 
75  N.  J.  Law,  878,  69  AU.  168.  All  the 
courts,  federal  and  state,  in  so  far  as  we 
know,  have  recognized  this  as  the  general 
rule,  and  in  no  court  has  the  above  rule  been 
more  clearly  announced  than  by  the  Massa- 


chusetts courts.  Wooeter  t.  Tarr,  8  Allen 
(Mass.)  ZKK  85  Am.  Dea  707.  Tet  that  court, 
in  the  case  of  Union  Freight  By.  Go.  t.  Wink- 
ley.  iS9  Mass.  188,  84  N.  a  -Ql,  88  Am.  St. 
Bep.  398,  hdd  substantially  tlut  the  con- 
signor, who  Is  acting  as  ttie  agent  of  the 
owner  of  the  property^  is  not  liable  fbr  tha 
freli^t  charges  whoi  the  railway  company 
knew,  at  the  time  of  tile  shipment,  the  ca- 
pacity in  which  he  was  acting.  In  discuss- 
ing the  anestioQ  that  court  said:  "A  om- 
slgnor  of  merchandise  ddirered  to  a  rail- 
road for  transportation  may  be  the  owner 
and  act  fOr  tiimwif  or  may  be  an  agmt  ft>r 
the  owner  and  act  tor  him,  and  this  may  or 
may  not  be  known  to  the  railroad  company. 
In  the  present  case  the  railroad  comjony 
knew  the  name  and  residence  of  the  con- 
signee." In  dlscusi^ng  the  question  fnrth», 
that  court  quoted  from  the  case  of  Finn  v. 
Western  R.  R.  Co.,  112  Mass.  624, 17Am.HepL 
128,  the  following:  "When  carrying  goods 
from  seller  to  purchaser,  If  tiiere  Is  nothing 
in  the  relation  of  the  several  parties  except 
what  arises  from  the  fact  that  the  seller 
commits  the  goods  to  the  carrier  as  the  or- 
dinary and  convenient  mode  of  transmission 
and  delivery,  in  execution  of  the  order  or 
agreement  of  sale,  the  employment  Is  by  the 
seller;  the  contract  of  service  is  with  him; 
and  actions  based  upon  that  contract  may. 
If  they  must  not  necessarily,  be  in  Qie  name 
of  the  consignor.  If,  however,  the  purchas- 
er designates  the  carrier,  making  him  his 
kg&at  to  deliver  and  transfer  the  goods,  or 
if  the  sale  is  complete  before  delivery  to  the 
carrier,  and  the  seller  is  made  the  agent  of 
the  purchaser  in  respect  to  the  forwarding 
of  them,  a  dlfferoat  implication  would  arise, 
and  the  contract  of  service  might  be  held  to 
be  with  the  purchaser." 

The  court,  in  the  ^nkley  Case,  supra, 
commenting  upon  the  above  quotation,  held 
that,  while  that  was  not  a  suit  for  the  re- 
covery of  freight,  yet  the  principles  an- 
nounced therein  would  tipp\j,  and  held  that 
In  that  state  the  vendor  is  presumed  to  make 
the  contract  in  his  own  behalf  for  the  trans- 
portation, but  that  such  a  presumption  was 
a  rebuttable  one  and  may  be  disproved  by 
evidence,  and  that  the  vendee  may  be  held 
liable  as  the  real  principal  In  the  contract, 
"But,  whether  the  presumption  be  one  way 
or  the  other,  It  is  a  matter  of  Inference 
from  the  particular  circumstance  of  the 
ease,  and  the  question  which  is  always  to 
be  considered  Is  the  understanding  of  the 
parties."  It  was  announced  In  that  case 
that  the  court  could  not  hold,  as  a  matter  of 
law,  that  the  cohslgnor  made  a  contract  on 
his  own  behalf,  but  there  was  some  evi- 
dence that  the  understanding  of  all  par- 
ties was  that  the  consignee  should  pay  the 
freight  In  Wayland  v.  Moaeley,  5  Ala.  430. 
39  Am.  Dec.  335.  It  Is  held  Chat  the  shipper 
of  goods,  who  Is  impliedly  bound  by  the  bill 
of  lading  to  pay  the  freight,  may  show  by 
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parol  an  agieanent  of  the  ovner  of  the  ves- 
Bel  to  look  to  another  for  payment 

Without  the  words  "diargea  puntnteed" 
written  <hi  the  bUl  of  lading,  there  Is  no 
express  agreement  on  the  part  of  Floyd  to 
pay  the  frtight  His  IlaUllty  at  most  would 
be  a  l^al  dednctlon  from  the  fact  of  the 
shilMnent. 

m  While  It  Is  the  mle  in  this  state  that 
the  consignor  Is  liable  for  the  freight  charg- 
es and  that  he  may  sue  for  injury  to  the 
properly  In  his  own  name,  ahonld  the  title 
to  the  property  be  In  another,  we  yet  be- 
lieve when  tbA  owner  himself  is  the  con- 
signor, and  the  Bblpper  is  only  his  agent  in 
the  transaction,  and  that  fact  is  known  to 
the  railway,  that  the  owner,  as  the  consign- 
or, is  liable  for  the  freight  charges,  and 
that  his  agent  ahonld  not  be  h^  therefor. 
The  facts  and  clrcomstancea  In  this  case 
show  that  the  d^very  of  the  melons  on 
board  the  cars  completed  the  title  thereto  in 
Biggers,  who  bought  and  paid  for  than; 
that  he  had  left  instructions  with  the  sta- 
tion agent  to  whom  and  where  they  should 
be  shipped  and  Instructed  Floyd  to  the  ef- 
fect that  the  agent  would  understand  to 
whom  the  shipment  should  be  made,  and  the 
agent  consigned  them  to  a  man  appellee  had 
never  beard  of  and  did  not  know.  Ap- 
pellee signed  the  bills  of  lading,  and  without 
any  question  the  station  agent  knew  he  was 
acting  only  for  Biggers  in  billing  the  cars. 
The  appelUint  alleges  In  its  petition  that  the 
appellee  acted  as  the  f^ent  for  Thomas  and 
Biggera  and  for  each  of  them. 

[4]  Ordinarily  an  agent  is  not  personally 
responsible  upon  a  contract  made  for  his 
principal  when  the  principal  is  known  and 
the  contract  Is  for  the  principal.  The  con- 
signor is  presumed  to  be  liable  for  the 
freight  and  a  party  at  Interest,  but  that  pre- 
sumption may  be  rebutted  like  any  other. 
In  this  case  Biggers  was  known  by  the  sta- 
tion agent  to  be  the  owner,  and  evidently 
he  had  instructed  him  to  consign  the  mel- 
ons to  Thomas  at  Ft.  Worth,  which  was 
done.  Appellant  tried  to  collect  the  freight 
from  the  consignee,  who  under  the  law  was 
the  presumed  owner  of  the  melons,  hut  could 
not,  Floyd  was  merely  on  employ^  of  Big- 
gers and  had  parted  with  the  title  to  the 
melons  when  they  were  placed  on  board  the 
cars.  These  were  all  facts  from  which  the 
Jury  could  infer  he  In  fact  was  not  the  con- 
signor. The  only  thing  which  would  make 
him  liable  would  be  "charges  guaranteed" 
written  on  the  bills  of  lading.  Floyd  swore 
he  did  not  sign  the  bills  with  that  Indorse- 
ment thereon,  and  that  It  was  placed  there 
after  he  signed  it.  The  jury  found  bis 
statement  true.  The  effect  of  this  was  to 
make  him  liable  as  a  guarantor  when  under 
the  facts  he  was  not  liable  as  a  consignor, 
and  therefore  It  was  a  material  alteration 
and  in  effect,  so  far  as  he  was  concerned. 


no  contract  We  beliere  Urn  <Aarge  of  the 
court,  nnder-the  Acts  of  this  cas^  was  cor- 
rect 

The  second  and  third  assignments  complain 
of  the  action  of  the  cDurt  In  refusing  special 
charges  to  the  effect  If  Floyd  executed  the 
bUls  of  lading,  he  would  be  liable  for  the 
freight  charges  and  the  demurrage,  whether 
the  phrase  "charges  guaranteed"  was  written 
in  the  bills  of  lading  before  or  after  their  ex- 
ecution. We  believe  what  has  been  said 
heretofore  will  dispose  of  these  assignments, 
and  they  will  therefore  be  overruled. 

The  case,  we  believe,  was  correctly  submit- 
ted to  the  Jury  and  will  ther^re  be  af- 
firmed. 


FIB8T  STATB  BANE  OF  FABADISB  et  a1. 
V.  WALLAOB. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Oct  25,  leiS.    Bebearing  Denied 
Nov.  22,  1913.) 

1.  iNDEHNrrr  (J  ^—'BiTrEm  —  ATroairav's 
Fee— Action  on  Oonteaot. 

Plaintiff,  in  an  action  upon  a  contract  of 
indemaity  whereby  defendant  liad  agreed  to  pay 
or  discharge  his  debts,  was  not  entitled  to  be 
indemnified  for  an  attom^'s  fee  paid  by  him 
in  defending  one  of  the  erediton*  suits  pending 
the  transaction. 

[Ed.  Noteu— For  other  cases,  see  Indemnity, 
Cent  Dig.  li  16, 17;  Dec  Dig.  {  0.«] 

2.  INDJEUKITT  (f  IS*)— AOnOH  VOS  BjUEaOH— 

Condition  PBicsDKNT^PAntKHT  of  Debt 

IN  CONTBOVEBST. 

Plaintiff,  while  insolvent  transferred  his 
stock  of  goods,  bis  accounts,  and  other  proper- 
ty to  defendant  bank  in  order  to  discharge  and 
satis^  certain  debts  included  in  a  list  furnish- 
ed to  the  bank,  and  the  bank  satiaiBed  audi 
creditors  and  brought  about  plaintiff's  discliarge 
for  a  lesa  sum  than  the  face  value  of  his  debts, 
so  that  he  waa  not  required  to  pay  anything 
further  to  auch  debtors.  Held,  that  the  con- 
tract to  pay  plalntiff'B  debt  was  a  contract  of 
indeipnity  only^  aiiil  that  plaintiff,  to  main- 
tain an  action,for  breach  ^reof,  and  to  recover 
the  difference  between  the  face  of  the  debts 
and  the  amonnta  paid  for  their  dlsdiarge,  must 
ahow  tliat  he  paid  auch  debta. 

[Ed.  Note. — For  other  caaea,  see  Indemnity, 
Cent  Dig.  IS  8&-40,  42-47;  Dec  Dig.  i  16.*] 

Appeal  from  District  Court,  'Vnse  County ; 
J.  W.  Patterson,  Judge. 

Action  by  J.  W.  Wallace  agaiost  the  Btrst 
State  Bank  of  Paradise  and  others.  Judg- 
ment for  plaintiff,  and '  defendants  appeat 
Beversed  and  rendered  for  defendants. 

McMnrray  A  Gettye,  of  Decatur,  for  appel- 
lant B.  E,  Oarswcdl.  of  Decator,  tof  ajnwl- 
lee. 


CONNEB,  G.  J.  Appellee  Instituted  this 
suit  alleging.  In  substance,  that  In  March, 
1912,  he  conveyed  to  the  First  State  Bank 
of  Paradise  certain  merchandise  and  other 
property  of  the  aggregate  value  of  $2,160.S0, 
in  consideration  for  which  said  bank,  acting 
through  Its  agent  L.  W.  Clarke,  agreed  to 
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pay  Qpedflea  debts  due  wbolesale  crediton 
at  plaintlfl,  agsr^atiiie  $1,688.79.  It  was 
alleged  tbat,  la  addltlcm  to  tbe  Indebtedness 
due  &e  wbolesale  dealers  named,  fba  plain- 
tiff owed  tbe  defendant  bank  fi,000,  npm 
which  was  to  be  credited  the  dlfferenoe  be- 
tween the  assregate  amount  of  the  property 
conTeyed  to  flie  bonk  and  the  aggresate 
amount  of  tba  plalntUTs  Indebtedness  (via., 
H50),  and  that  for  tbe  balance  of  said  bank 
dd)t  pliUntlff  gave  a  secured  note.  It  was 
farther  alleged  that  Glai^  acting  for  the 
defendant  bank,  spedflcally  agreed  to  pay 
the  plaintiff's  said  debts,  dollar  for  dollar, 
but  that,  contrary  to  said  agreemoit,  Clarke 
later  secured  fnun  aaSA  wholesale  meai  ac- 
quittances or  dlscha^es  from  said  debts 
against  tbe  plaintiff  for  38%  cents  upon  the 
dollar,  and  the  plaintiff  sought  to  recover 
the  difference  between  the  total  amount  of 
his  Indebtedness  and  tbe  amount  tliat  had 
In  fact  been  paid  as  alleged  In  discharge 
thereof. 

The  defendant  bank  and  Clarke  answered 
by  general  and  special  exceptions,  the  gen- 
eral denial,  and  qieclally  that  at  the  time  of 
the  transactioa  detailed  by  the  plalntitt  he 
was  insolTent  and  Indebted  In  a  total  amount 
of  some  $3,027.04,  Includbig  a  debt  to  the 
bank  of  $1377.20  i  that  the  property  convey- 
ed to  the  bank  was  In  fact  worth  much  less 
than  had  been  estimated  In  the  agreement, 
and  that  "said  defendant  bank,  through  Its 
said  agent,  only  agreed  to  take  plaintiff's 
stock  of  goods  and  his  accounts  and  satisfy 
the  wholesale  men  to  whom  the  plaintiff  was 
Indebted" ;  that  the  plaintiff's  assets  and  lia- 
bilities were  at  the  time  fully  known  to  and 
understood  by  all  of  the  plaintiff's  creditors, 
and  that  the  same  were  Insufficient  to  pay 
more  than  about  60  cents  on  the  dollar ;  that 
the  pnrpose  of  the  transaction  on  the  part 
of  all  concerned  was  to  settle  the  plaintiff's 
debts  with  such  assets  as  he  could  produce 
or  give  for  that  purpose,  and  that  their  aet- 
'tlement  was  to  be  made  by  Clarke  so  as  to 
extinguish  and  relieve  plaintiff  from  the 
debts;  that  the  transaction  was  undertake 
and  carried  oat  with  no  other  intention  on 
the  part  of  the  defendants,  and  that  they  had 
In  &ct  fully  satisfied  all  of  plalntlCTs  said 
wholesale  creditors  and  extinguished  the 
debts  owing  to  them  by  the  plaintiff  by  the 
payment  of  SS%  cents  on  the  dollar. 

Tbe  trial  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  In  the  sum  of  $783.58,  with 
Interesf  thereon  from  March  12,  1912,  and 
defendants  have  appealed. 

[1]  We  think  It  quite  clear  that  In  no 
event  was  the  plaintiff  entitied  to  recover 
the  $26  attorney's  fees  paid  by  him  in  de- 
fending one  of  the  creditors'  suits  pending 
the  transaction,  as  was  authorized  by  the 
court^B  charge  to  which  error  has  been  as- 
signed. See  Qark  v.  Mnmford,  62  Tex.  535 ; 
Turner  v.  Miller,  42  Tkl  418, 19  Am.  Rep.  47. 
But,  as  tills  error  might  be  cured  by  requiring 
a  remittitur,  we  will  without  its  panicul&r 


discussion  at  once  go  to  the  controlling  que»- 
tion. 

That  aiii>ellee  waa  Indebted  In  the  several 
anunmts  spedfled  In  tbs  axmw&e  <tf  the  de- 
fendants aeuns  not  to  be  dlwoted.  Nor  Is 
it  disputed  that  at  flie  date  named  he  cooi- 
veyed  to  the  defei^Iant  bank  a  stoA  of  mer^ 
chandlse  Invoicing  $1,56080  and  hla  equity 
in  the  building  in  which  he  had  been  doing 
business  at  an  agreed  value  of  $600.'  Tte  ev- 
idence however,  was  In  conflict  on  Uie  ques- 
tion of  the  real  value  of  tbe  property  so  con- 
reyed  and  as  to  tlie  trams  of  the  agreement. 
Appellee  testified  that  the  stock  of  goods  was 
new  and  fiilrly  wortik  the  Invoice  prioea  at 
whlcb  they  had  been  conveyed,  as  was  also 
bis  equity  In  his  store  bulling ;  that  CladEe 
for  the  bank  had  agreed  to  pay  the  spedfled 
debts  in  full,  dollar  for  dollar.  Clarke,  on 
Che  contrary,  testifled  to  a  consldttable  leas 
value  for  tiie  property  conveyed,  and  that 
the  agreemoit  was  mraely  that  he  was  "to 
satisfy"  the  spedfled  creditors.  It  la  also 
undle^ted  that  at  tiie  time  of  Uim  tiansae- 
tion  under  consideration  appellee  fumlsbeA 
Clarke  a  list  of  his  creditors,  upon  which 
Olaike  made  the  fitdlowinf  Indorsemoit:  **I 
am  to  satisfy  the  wholesale  men.  li  W. 
Clarke,  Cashier  First  State  Bank."  The 
court  instructed  the  Jury  to  tbe  effect  that. 
If  tbey  found  the  plaintiff  had  oonvcyed  the 
proper^  as  he  altoged,  and  that  the  bank, 
through  its  said  agent;  agreed  In  considera- 
tion therefor  that  It  "would  pay  off  the 
debts  of  plaintiff  maitloned  and  set  out  In 
his  petition,  and  If  you  further  believe  that 
said  defendant  bank  had  fitiled  to  fully  pay 
off  and  discharge  all  of  said  debts,  then  you 
will  flnd  for  the  plaintiff,  and  the  measure 
of  his  damages  for  such  failure  to  fully  pay 
off  and  discharge  all  of  said  debts  (If  there 
was  such  foUure)  is  the  difference  between 
the  aggi^ate  amount  of  plaintiff's  said  dd>ts 
and  the  aggregate  amount  paid  by  said  de- 
fendant thereon,"  with  6  per  cent,  interest 
from  the  12th  day  of  March,  1012.  The  court 
farther  charged,  in  answer  to  a  qaesticm  on 
the  part  of  the  Jury,  "that  by  the  term  *pay 
off  and  dlscha^e'  as  used  In  tbe  main  charge 
given  you  is  meant  to  pay  in  full ;  that  is  to 
say,  100  cents  on  the  dollar." 

Without  reference  to  sewal  other  ques- 
tions presented  by  the  assignments  of  error 
and  otherwise  suggested  by  the  record,  we 
conclude  that  the  plaintUTs  petition  Is  sub- 
ject to  demurrw,  and  that  the  court's  charges 
are  erroneous  as  assigned,  for  the  reason 
that  the  basis  of  appellee's  recovery  as  al- 
leged and  as  submitted  in  the  court's  diarge 
is  witliout  support  under  the  law  of  this 
state.  Appellee  seems  to  have  based  bis 
suit  upon  tbe  distinction  which  has  beat 
made  In  numerous  decisions  between  con- 
tracts of  indemnity  against  a  UatdUty,  or 
for  tbe  performance  of  some  Bpedflc  tbdng, 
and  contracts  to  indemnify  or  save  harmless 
from  tbe  consequences  of  such  liability  or 
failure  to  perform.  It  la  tniristed  in  behalf 
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of  appellM  that  the  obligation  of  tbe  appe- 
lant bank  was  to  pay  the  ^pedfled  debts 
fully,  and  that,  not  harlns  done  00,  the  meas- 
ure of  his  damages  for  the  breach  of  the 
contract  was  aa  submitted  by  the  court  re- 
gardless of  tbe  absrace  of  auction  and 
proof  that  he  had  been  or  would  be  leQolTed 
to  pay  anything  more  or  other  than  had  In 
fact  been  paid  by  the  defendant  In  discharge 
of  On  debts  In  cmtroveny.  We  have  ex- 
amined nomerons  cases  that  wonld  seem  to 
BavfioH  appellee's  contention.  See  Ham  r. 
Hill,  28  Mo.  276;  Israel  t.  Beynolds,  11  IlL 
218;  Risk  et  ux.  t.  Hoffman,  69  Ind.  137; 
Lappen  t.  GUI,  129  Mass.  SW;  BoUes  t. 
Beach,  22  K.  J.  Law,  680,  53  Am.  Dec  263; 
Wilson  T.  StUweU.  9  Ohio  St  467,  75  Am. 
Dec.  477;  Orofoot  t.  Moore,  4  Vt.  204;  Ma- 
lott  T.  Goff,  96  Ind.  406;  Stuart  t.  Worden, 
42  Mich.  154.  8  N.  W.  876;  Smart  t.  Smart. 
24  Hnn  (N.  T.)  127;  Boss  v.  Welch,  77  Mass. 
(U  Gray)  236;  Clark  t.  Gamwell.  126  Mass. 
428. 

[2]  In  our  stat^  howeTor,  contracts  to  pay 
the  d^t  of  another  are  treated  as  contracts 
of  indemnity  only,  and  It  Is  held  that  one 
complaining  of  tbe  breach  of  such  a  ctnv 
tract  most,  in  order  to  show  himself  entitled 
to  recorer.  show  that  he  has  paid  the  d^t 
in  controversy.  In  the  case  of  Gunst  t.  Pel- 
ham,  74  Tex.  686,  12  a.  W.  238,  Felham  sold 
a  certain  tract  of  land  to  one  Johnson,  who  In 
conslderatton  therefor  promised,  among  other 
things,  to  pay  a  note  executed  by  Pelham  to 
MnnAlson  A  Coleman  for  tbe  sum  of  $1,062, 
which  was  secured  by  a  mortgage  upon  the 
land.  Later  Johnson  sold  the  same  property 
to  Gunst  upon  the  same  terms,  and,  the  note 
of  Mnrdilsott  A  Coleman  not  having  berai 
paid,  the  holders  brought  snit  thereon 
against  the  maker.  mwUnj  Johnson  and 
Gnnst  parties,  to  foreclose  the  mortgf^.  A 
decree  of  foreclosure  was  rendered,  pursuant 
to  which  the  land  was  sold  and  brought  but 
a  few  dollars  more  than  was  necessary  to 
satisfy  the  judgment.  Suit  was  thereupon 
Instituted  by  Pelham  against  Johnson  and 
Gnnst  for  the  amount  of  the  Morchison  A 
Coleman  note,  bat  onr  Supreme  Court  held 
that  exceptions  to  the  petition  so  stating  the 
facts  should  have  been  sustained;  the  court, 
in  an  opinion  by  Associate  Justice  Gaines, 
stating :  "Upon  the  conv^ance  of  the  prop- 
wty  to  Johnson,  and  Johnson  assuming  to 
pay  the  note  secnred  by  the  mortgage,  ttie 
plalatlif  acquired  no  immediate  i^ght  of  ac- 
tton  against  Jidmsm  upon  the  promise.  The 
promise  was  to  pay  the  holders  of  tbe  note, 
and  not  him.  As  betweu  plaintiff  and  John- 
son, by  the  agreement  Johnson  became  pri- 
marily liable  to  pay  the  note;  but  jOalntifl 
could  only  acqnire  a  rl^t  of  action  against 


him  upon  the  promise  by  paying  the  note 
himself.'*  We  have  not  fbnnd  where  the  an- 
thorlty  of  this  decision  has  been  disturbed. 
On  the  contrary,  it  has  been  dted  and  fol- 
lowed In  a  later  case  the  Court  of  Civil 
Appeals  for  the  Fourth  District  See  Greg- 
ory T.  Oreen,  133  8.  W.  48L  Adopting  ttw 
construction  of  appellee's  allegations  and  tes- 
timony most  fovorable  to  him.  It  in  legal 
^ect  but  amounts  to  an  agreement  on  the 
part  of  the  bank  to  fully  discharge  the  debts 
specified  in  the  appellee's  petition.  This  was 
the  substance  of  the  agreement  If  not  liters 
ally  its  terma  Appellee's  complete  discharge 
was  brought  about  without  dilute,  and  he 
thereafter  was  neither  required  to  pay  any- 
thing nor  did  there  exist  any  further  legal 
liability  on  his  part  with  reference  to  the 
debts  discharged.  It  would,  therefore,  so 
far  as  shown  in  the  proof  before  us,  seem  to 
be  Immaterial  that  the  bank  brought  about 
the  discharge  for  a  less  sum  than  the  face 
value  of  appellee's  debts  which  the  bank 
promised  to  pay.  Facts  of  like  legal  Import 
do  not  appear  In  any  of  the  cases  hereinabove 
cited  as  supporting  the  courts  charge  on  ap- 
pellee's measure  of  damages.  As  we  read 
them,  they,  merely  proceed  upon  the  assump- 
tion that  a  breach  of  a  contract  to  pay  tbe 
debt  of  another  prima  fade  or  presumptively 
left  In  fall  force  tbe  liability  of  the  original 
debtor.  But  none  of  them  seem  to  go  so 
far  aa  to  give  a  right  of  recovery  where,  as 
here,  it  afflrmatlTely  appears  there  remains 
neither  debt  nor  liability.  The  case  of  Ham 
T.  Hill,  20  Mo.  276,  supra,  indicates  other- 
wise. There  It  was  said  by  the  Supreme 
Court  of  Missouri,  in  reference  to  the  meas- 
ure of  damages  for  the  alleged  breadi  of  a 
bond  to  pay  the  debt  of  anothw :  '^f  the 
plalatlfl  is  entitled  to  recover,  we  see  no 
reason  why  he  should  not  recover  the  sum 
due  by  the  bond.  Of  course,  if  the  bond  has 
been  paid  in  part,  or  otherwise  satisfied,  the 
def^dant  will  be  entitled  to  the  benefit  of 
such  payment  or  satisfaction.  The  presump- 
tion is  that  the  plaintiff  gave  fuU  considera- 
tion for  the  bond,  and.  If  it  Is  not  discharg- 
ed, the  defendant  should  pay  the  amount  of 
it" — ^thns  Indicating  that  it  was  at  least  open 
to  the  dtfendant  to  show  an  actual  dlsdiargs 
of  the  debts  specified  in  the  bond,  and  thus, 
also,  po-haps.  Indicating  that  there  Is  no 
necessary  conflict  between  tbe  cases  first  dt- 
ed and  that  of  Gunst  t.  Falbam,  supra.  8e^ 
also,  22  Gyc  p.  02. 

We  conclude  Oiat  appellee  fidled  to  show 
a  right  of  recovery,  and.  Inasmuch  as  no 
other  ground  of  recovery  Is  insisted  upon  or 
seems  probable.  It  la  ordered  that  ttie  Judg- 
ment be  reversed  and  here  mdered  in  favor 
of  aivellants. 
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161  SO  UTU  W  ESTERN  BBPOBTBB 


LANDERS  T.  McOUOmAN. 

(Conrt  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Oct.  11,  1913.    Behearinc  Denied 
Not.  16,  1913.) 

1.  Appeal  and  Ebbob  ({  265*)— Bbsebtatioii 

OF  Gboundb  of  Review. 

Under  Rev.  Civ.  St.  1911,  art.  1990,  pro- 
viding that  where  a  apecial  verdict  is  rendered, 
or  the  concluBioDB  of  fact  filed  by  the  judge 
are  separately  stated,  the  court  shall  render 
jadgment  thereon  unless  the  same  be  set  aside 
and  a  new  trial  granted,  where  the  trial  court's 
ooDclnsloDS  of  fact  were  separately  stated,  there 
was  DO  exception  to  any  conclusion  of  fact, 
no  request  for  any  additional  finding,  and  no 
finding  was  attacked  on  appeal  for  want  of 
evidence  safflcient  to  support  It,  and  the  facts 
found  as  a  whole  sustained  the  judgment  the 
judgment  should  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {{  1461, 1636-1551:  Dec.  Dig. 
S  265.*] 

2.  Fbaudtoent  Gorvitanceb  (§  301*)— Set- 
ting ASIDB. 

In  an  execution  pnrchaser'a  action  to  re- 
cover the  title  and  possession  of  land  which 
the  execution  debtor  conveyed  to  defendant  prior 
to  the  execution  sale,  a  judgment  for  the  pur- 
chaser was  not  erroneous  because  of  the  insuf- 
ficiency of  the  evidence  to  show  defendant's 
knowledge  of  the  debtor's  indebtedness,  or  of  Ms 
intention  to  defraud  his  creditors,  where  the 
trial  court  found  that  the  deed  to  defendant  was 
without  consideration  and  had  never  been  de- 
livered. 

[Ed.  Note.— For  other  cases,  tee  Fraudulent 
Conveyances,  Cent  Dig.  H  W4rWIi  Dec  IHg. 

§  301,*] 

3.  Appbai.  and  Ebbob  (S  265*)— Besebvation 

OF  Qbodnds  of  Review. 

In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  |he 
execution  debtor  had  conveyed  to  defendant 
prior  to  the  execution  sale,  a  judgment  for  the 
purchaser,  on  the  ground  that  the  conveyance 
to  defendant  was  fraudulent  to  creditors,  was 
not  erroneous,  though  the  evidence  showed  an 

Suitable  title  to  the  property  in  defendant  at 
1  times  tiy  reason  of  his  having  fnmlBhed  the 
consideration  for  the  purchase  of  the  land  by  the 
execution  debtor,  where  there  was  no  finding 
made  or  requested  on  the  issue  of  hia  equitable 
ownership^  and  no  exception  taken  to  the  failure 
to  find. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1461,  1B86-1551;  Dec 
Dig.  i  265.*] 

4.  Tbial  (8  397*)  —  FiNDiNGa  —  Failttbb  to 
Find— Effect. 

In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  the 
execution  debtor  conveyed  to  defendant  prior 
to  the  execution  sale,  a  finding  against  defend- 
ant on  his  claim  of  equitable  ownership,  based 
on  the  claim  that  he  furnished  the  considera- 
tion for  the  debtor's  purchase  of  the  land,  would 
be  implied  from  the  judgment  against  him. 

[Ed.  Note.— For  other  cases,  Trial,  Cent 
Dig.  SS  940-946;  Dec  Dig.  f 397.*] 

C.  Fbaudttlent  Conveyances  (J  295*)— Snrre 
TO  Sex  Aside — Sdfficienct  of  Etidbnob. 
In  an  execution  purchaser's  action  to  re- 
cover the  title  and  possession  of  land  which  the 
execution  debtor  conveyed  to  defendant  prior  to 
the  execution  sale,  where  though  defendant  tes- 
tified to  a  state  of  facts  showing  hia  equitable 
ownership  of  the  property  prior  to  the  judgment 
and  levy,  there  was  evidence  tending  to  show 
that  the  debtor  at  all  times  improved,  offered  to 
sell,  and  treated  the  property  as  his  own,  that 


soon  after  making  the  deed  he  absconded,  and 
that  when  defendant  was  as^d  to  transfer  the 
proper^  to  the  creditors  he  made  no  claim  of 
equitable  ownership,  but  indicated  a  willing- 
ness to  make  such  retransfer  if  the  debtor  was 
willing  that  It  should  be  done,  a  finding  against 
bis  claim  of  equitable  ownership  was  supported 
by  the  evidence,  as  be  was  an  interested  wit* 
ness  and  the  court  waa  not  bound  to  bellevv 
him. 

[Ed.  Note.r-For  other  catM.  aee  Fraudulent 
^iveyancesf  Oent  Dig.  |  727;  Dec.  Dig.  1 

Appeal  from  District  Court,  Tarrast  Conn- 
ty;  James  W.  Swayne,  Judge. 

Action  by  J.  D.  McCutchan  against  Everett 
Landers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Afflimed. 

Gloidenai,  Simmons  ft  Cameron,  of  Ft. 
Worth,  for  appellant,  O.  M.  Temi^eton,  of 
Ft  Worth,  for  appellee. 

CONNER.  C.  J.  TbSM  mOt  mu  Instltated 
by  the  appellee,  J.  D.  HcCntdiaii,  i^ainst 
appellant,  STerett  Landen,  to  ncoTer  the 
title  and  poeaesaton  of  lots  Noi.  16  and  17. 
block  148  of  North  Ft  WOTtb,  Tarrant  coun- 
ty. Botti  parties  dalmed  uMer  O.  D.  Lan- 
ders as  ocHnmon  source  of  title.  Appellee 
claimed  title  1^  Tlrtne  at  a  sherUrs  deed  dat- 
ed Av^cust  6,  1912,  made  by  virtue  of  an 
order  of  sale.  Issued  upon  a  Judgment  of  a 
district  court  of  Tarrant  county  against  O. 
D.  Land^s,  for  the  sum  of  $876.80.  The  ap- 
I>ellant  claimed  under  a  deed  from  O.  D. 
Landers  to  himself,  dated  November  28, 1911, 
and  also  claimed  as  the  equitable  owner, 
arlalng  from  the  fact,  as  he  allied,  that  he 
furnished  the  consideration  upon  which  the 
conveyance  to  O.  D.  Landers  bad  been  made. 
Appellee  replied  with  a  general  denial,  and, 
farther,  that  the  deed  from  O.  D.  Landers 
to  appelant  had  been  made  without  consid- 
eration, that  it  In  fact  had  never  been  de- 
livered to  appellant,  and  that  It  had  been 
executed  by  O.  D.  Landers  for  the  purpose 
of  defrauding  his  creditors.  The  trial  re- 
sulted In  a  judgment  for  appellee,  and  the 
court  filed  his  conclusions  of  fact  and  law. 

Appelant  insists:  First,  that  the  court 
erred  in  roidering  judgment  for  the  plain- 
tiff, because  the  evidence  is  wholly  insuffi- 
cient to  show  that  O.  D.  Landers  was  Indebt- 
ed, at  the  time  of  the  Judgment,  by  virtue 
of  which  the  sale  to  appellee  was  made; 
second,  because  the  evidence  Is  wholly  In- 
soffldent  to  show  that  the  defendant,  B. 
Landers,  knew  of  such  Ind^tedness,  If  any, 
at  the  time  that  he  received  the  deed  to  the 
property;  and,  third,  because  **the  evidence^ 
and  all  of  the  evidence,"  shows  that  the  su- 
perior equitable  title  to  the  property  In  ctat- 
troversy  had  been  at  all  times  In  ibB  deftnd- 
ant  E.  Landers. 

[1]  In  harmony  with  previous  expressions 
In  the  opinions  of  this  court  we  think  we 
would  be  Justified  in  entirely  disregarding 
the  assignments  presented.   Article  1890  of 
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tbe  Revised  Statutes  of  1911  provides  that : 
"In  all  cases  where  a  special  verdict  of  tbe 
jury  is  rendered,  or  the  conclusioos  of  fact 
filed  by  tbe  Judge  are  separately  stated,  tbe 
court  shall,  unless  the  same  be  set  aside  and 
m  new  trial  granted,  render  judgment  there- 
on." As  already  stated.  In  this  case  we  have 
the  trial  court's  conclusions  of  fact  sepa- 
rately stated  from  his  conclusions  of  law; 
and,  under  the  statute  quoted,  it  Is  our  duty 
to  render  Judgment  upon  the  facts  so  found 
if  in  law  they  are  sufficient  to  authorize  the 
Judgment,  unless,  as  stated  by  the  statute 
they  be  set  aside.  The  transcript  presents 
no  exception  below  in  behalf  of  Everett 
Landers  to  any  concluslou  of  fact  filed  by  the 
court,  nor  does  It  appear  that  appellant  made 
a  request  for  any  additional  finding,  nor  is 
any  one  or  more  of  such  findings  directly 
attacked  before  us  for  want  of  evidence  suf- 
ficient to  support  It;  and,  the  facts  found  as 
a  whole  being  such  as  In  our  opinion  are 
amply  sutQclent  to  sustain  the  Judgment,  it 
follows  tliat  the  Judgment  should  be  affirm- 
ed by  force  of  the  terms  of  the  article  of 
the  statute  quoted. 

[2]  However,  we  need  not  rest  our  final 
conclusion  upon  the  view  Just  expressed,  for 
we  have  examined  the  evidence,  and  think  it 
sufficient  to  sustain  the  trial  court's  conclu- 
fdous  to  the  effect  that  not  only  was  O.  D. 
Landers  indebted,  as  evidenced  by  the  Judg- 
ment against  him,  at  the  time  of  and  prior 
to  the  time  he  made  the  deed  to  appellant, 
B.  Landers,  but  also  that  said  deed  was 
made  without  consideration,  for  the  purpose 
of  defrauding  O.  D.  I<anders'  creditors,  and 
had  in  fact  nevCT  been  delivered  to  appellant. 
The  findings  that  the  deed  from  O.  D.  Land- 
ers, under  which  appellant  claims,  had  been 
made  without  consideration  and  never  de- 
livered fully  answers  appellant's  contention 
herein  that  the  proof  fails  to  show  that  he 
knew  of  O.  D.  Landers'  Indebtedness,  or  of 
bis  Intent  to  defnod  tils  creditors. 

El-I]  Appellants  final  contention  must  be 
overruled  for  the  reastms  that  there  Is  no 
finding  by  the  trial  couit  on  the  issue  of  ap- 
pellant's equitable  ownership  of  the  proper- 
ty In  question,  no  request  for  a  finding  upon 
this  iaane  wu  made,  nor  any  exception  tak- 
«i  to  the  condnslott  because  <HE  a  teUure  to 
find  npoD  the  Issue.  Moreover,  a  finding  ad- 
verse to  this  contention  must  be  Implied 
from  Uie  Judgment  against  an>ellant,  and  we 
cannot  say  that  the  evidence  is  wholly  insut- 
fldent  to  support  such  implied  condudon. 
It  is  tme  that  appellant  testified  to  a  state 
<tf  facts  whldi  would  have  vested  in  him  the 
equitable  ownrashlp  of  the  property  prior  to 
tbe  time  of  the  lodgment  and  levy  under 
whl«A  appellee  clidms,  bat,  he  beli«  on  in- 
terested witness,  the  court  was  not  compelled 
to  credit  him,  and  there  la  evidence  tend- 
ing to  show  that  O.  D.  Landers  at  all  times 
improved,  offraed  to  sell,  and  otherwise  treat- 


ed the  property  as  his  own,  that  very  soon 
after  0.  D.  Landers  made  the  deed  under 
which  appellant  claims,  he  absconded,  and 
that  when  soon  thereafter  appellant  was  ap- 
proached in  behalf  of  appellee  In  an  effort 
to  induce  a  retransfer  of  the  property  In 
question  to  O.  D.  Landers'  creditors,  appel- 
lant made  no  claim  of  the  equitable  owner- 
ship now  asserted,  but  on  the  contrary  in- 
dicated a  willingness  to  make  a  retransfer 
In  event,  after  communciatlon,  O.  D.  lenders 
was  willing  that  It  should  be  done. 

We  conclude  that  the  trial  court's  conclu- 
sions of  law  and  fact  should  be  adopted  and 
the  Judgment  affirmed. 


INTERNATIONAL  &  G.  N.  BY.  CO.  T. 
WALKER. 

(Court  of  Clvn  Appeals  of  Texas.   San  Antonio. 
Dec.  17,  1913.) 

1.  Appka.1.  and  Ebbob  (5  882*)— Invited  Ea- 

BOB. 

Id  an  action  against  a  railroad  company, 
where  it  set  up  contributory  negligence,  and  tbe 
court  charged  generally  on  that  issue,  its  request 
of  e  special  charge  on  that  Issue  will  not,  upon 
tbe  theory  of  iDvited  error,  preclude  it  from  at- 
tacking on  appeal  the  sufficiency  of  the  evi- 
dence to  warrant  any  verdict  in  favor  of  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Sn^^  Gent  Dig.  H  3591-S610;  Dec.  Dig.  | 

2.  Baiuoads  ^  350*)— Cbobsino  Acoidbnts 
—Look  and  Ijbten. 

The  failure  of  a  person  to  stop,  look,  and 
listen  before  going  upon  a  railroad  crossing  will 
not  render  him  guilty  of  negligence  as  a  matter 
of  law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  »  1162-1192 ;  Dec  Dig.  {  380.*] 

3.  Railboads  (S  348*)— Cbossing  AcoznxNTS 

— EVIDBNCB— SUFFICIBNCT. 

In  an  action  against  a  railroad  company 
for  personal  Injuries  recrived  at  a  croMing, 
evidence  held  sufBcient  to  support  a  Judgment 
for  plaintiff. 

[Ed.  Note.— -For  other  cases,  see  Railroads, 
Cent  Dig.  IS  1138-11&0;  Dec.  Dig.  |  34&*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; R.  B.  Minor,  Judge. 

Action  by  Ganahl  Walker  against  the  In- 
ternational and  Qreat  Northern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  a]H>eals.  Affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
Cobbs,  Eskrldge  &  Cobbs  and  Texas  Schramm, 
all  of  San  Antonio,  for  aivellant  Beagan 
Houston,  Perry  J.  Lewis,  and  H.  C  Carter, 
all  of  San  Antonio,  for  ai^llee. 

FLY,  a  J.  This  suit  was  InsUtuted  by 
appellee  to  recover  damages  alleged  to  have 
been  sostained  by  him  from  personal  in- 
juries tnfficted  through  the  n^llgence  of 
appellant  It  was  alleged  that  appellee  was 
crossing  appellant's  railroad,  in  an  automo- 
bile. In  San  Antonio,  at  a  public  crossing  on 
Woodlawn  avenue,  a  mudi  used  highway^ 
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and  that  appellant  failed  to  give  any  signals 
of  the  approach  of  the  train,  and  negligent- 
ly ran  Into  the  antomoblle  and  Injnred  ap- 
pellee. Appellant  charged  contributory  n^- 
Ugence  upon  the  part  of  appellee.  A  trial 
by  Jury  resulted  in  a  verdict  and  Jodgment 
in  favor  of  appellee  for  $6,000. 

[1]  There  are  but  three  assignments  of  er- 
ror, all  of  them  assailing  the  sufficiency  of 
the  evidence  to  sustain  any  verdict  In  favor 
of  appellee,  and  consequently  necessitates  a 
review  of  the  whole  testimony,  unless  appel- 
lant has  lost  the  right,  as  insisted  by  appel- 
lee, to  have  the  testimony  reviewed  by  this 
conrt,  by  reason  of  having  requested  charges 
grouping  the  facts  as  to  contrlbntory  negli- 
gence. We  do  not  think  that  the  rule  of  in- 
vited error  can  be  applied  to  a  case  like 
this,  where  the  court  had  submitted  the 
question  of  contributory  negligence  in  the 
general  charge,  and  appellant  merely  fol- 
lowed it  up  with  a  apecdal  charge  on  the 
same  subject  How  api>ellant,  who  Insisted 
In  the  lower  court  that  appellee  should  not 
recover,  because  of  his  contributory  negli- 
gence, is  precluded  trom  raising  that  Ques- 
•tlon  In  this  conrt  on  account  of  asking  a 
cba^e  on  the  subject  on  the  trial  below 
does  not  a[^>ear  to  this  court  That  seems 
to  be  the  theory  advanced  in  Railway  t. 
Smith.  165  8.  W.  361,  but  it  will  not  be  ap- 
plied In  this  case.  The  doctrine  of  invited 
error  has  always  .been  upheld  by  this  court, 
but  none  of  the  opinions  of  this  court  dted 
by  appellee  goes  to  the  extent  of  the  case 
above  dted.  If  appelant  bad  omtended  In 
the  lower  court  ttiat  there  was  no  evidence 
of  omtrlbutory  n^llgenc^  and  then  had 
asked  a  charge  embodying  that  theory,  it 
might  be  said  that  the  right  to  raise  that 
question  In  this  court  had  been  lost,  but 
appellant  Insisted  In  the  trial  court  that 
there  was  contributory  n^llgence  on  the 
part  of  app^ee,  and  can  so  Insist  In  this 
court,  no  matter  how  many  special  charges 
it  requested. 

[2, 3]  The  evidence  of  appellee  diows  that 
he  was  driving  an  automobile,  occupied  by 
him  and  Mrs.  Mamie  Turley,  eastward  on 
Woodlawn  av^iue,  San  Antonio,  and  as  ap- 
pellee endeavored  to  cross  the  track  in  front 
of  a  swiftly  moving  train,  the  automobile 
was  struck  by  the  locomotive  and  injured. 
It  was  abont  11  a.  m.  that  the  accident  oc- 
curred. Appellee  testified  that  he  did  not 
see  nor  hear  the  train  until  be  was  10  or 
.12  feet  from  tbe  track;  that  the  bushes  were 
so  thick  near  the  track  that  they  obstruct- 
ed Ms  vision  so  that  he  could  not  see  the 
train  until  sharp,  rapid  blasts  of  the  whistle 
were  given,  when  it  was  so  close  tliat  he 
could  not  stop  Ills  automobile.  The  train 
was,  at  the  time  the  blasts  were  given,  50 
or  75  feet  from  the  crossing.  No  signals  had 
been  given  before  those  mentioned.  The 
train  was  going  south;  that  Is,  going  into 


the  city  of  San  Antonio.  The  train  was 
moving  rapidly.  After  trying  to  stop  his 
car  appellee  put  on  speed  in  an  attempt  to 
cross  over,  finding  that  he  could  not  stop 
t>efore  reaching  the  crossing.  He  testified: 
"I  say  when  I  first  saw  the  train  Ijt  was  50 
or  75  feet  away  from  me,  coming  towards 
me  very  rapidly,  and  that  was  when  I  was 
about  10  or  12  feet  distant  from  the  track, 
and  X  chose  the  conrse  that  I  thought  was 
safest;  If  I  had  continued  to  try  to  stop, 
I  knew  it  was  a  certainty  of  getting  hit, 
l>ecause  I  wonld  have  been  right  In  the  mid- 
dle of  the  track,  and  I  was  afraid  that  my 
car  would  stop  ri^t  on  the  track,  and  I 
thought  the  safer  course  In  the  emergency 
was  to  try  to  get  out  of  the  way."  Appellee 
did  not  stop,  look,  or  listen  as  he  approached 
the  crossing.  Appellant  seems  to  have  been 
exceeding  the  rate  of  speed  prescribed  by 
the  ordinances  of  the  dty  of  San  Antonio, 
and  If  the  testimony  of  appellee  is  to  be 
credited,  the  statutory  signals  were  not  giv- 
en by  appellant  on  approadilng  Uie  street 
crossing. 

The  Jury  has  found  that  appellant  was 
guilty  of  negligence  and  that  appellee  was 
not  guilty  of  contributory  negligence.  What- 
ever may  be  the  rule  In  the  states  from 
which  the  numerous  cases  cited  by  appel- 
lant have  been  selected,  It  Is  not  the  rule 
in  Texas  that  it  Is  negligence  per  se  for  a 
person  not  to  stop,  look,  and  listen  before 
going  upon  a  railroad  crossing.  A  failure 
to  use  such  precautions  is  a  matter  of  fact 
to  be  considered  by  a  Jury.  The  overwhelm- 
ing weight  of  authority  in  Texas  is  to  tbe 
efl!ect  that,  in  the  absence  of  a  statute,  the 
failure  of  a  person  approaching  a  railroad 
crossing  to  stop,  look,  and  listen  does  not 
render  him  guilty  of  contributory  negligence 
as  a  matter  of  law.  The  authorities  on  the 
subject  are  collated  in  volume  6,  Encycl<H)e- 
dic  Dig.  Tex.  Rep.,  Tiae,  Grossing^  ^  781, 
732. 

The  Judgmmt  18  affirmed. 


IfURGATROTD  v.  SEATB. 

(Oonrt  of  Grlminal  Appeals  of  Texas.  Dec  10, 
»18.) 

Appeal  ano  Ebbob  (S  509*)— Rboobo— No- 

TICK  or  Appeai.. 

An  appeal  will  be  dismlBBed  where  the  rec- 
ord contains  do  notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2317;  Dec  Dig.  |  509.*J 

Appeal  trom  Bexar  County  Oouxt;  J.  R. 
Davis,  Judge. 

Mra.  Nellie  Murgatroyd  was  convicted  of 
an  offense,  and  she  appoUa.  Dismiased. 

a  B.  Lane  Asst  Atty.  Qen.,  fbr  the  State. 

HARPER,  J.  The  record  before  us  con- 
tains no  motion  for  new  trial  and  no  notice 
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of  M3/9taL  Meither<does  It  contain  any  state* 
meat  9t  Caete  hot  any  bill  of  eueptlon. 

As  tbe  nooMd  coataiiu  no  notloe  «f  aiveal, 
llie  cu»  WMt  Aa  dlamlased. 


SHAW  T.  fiTATB. 
(Coort  «f  Ofaniaal  AppeaOs  of  Teza&  Nor.  26, 
1913.   Beheaciag  Dented  Dec.  23, 1918.) 

1.  HOMXOIDB  a  800*)— SUDDIH  AHCTK— ITBAB 

— Adiquatb  OwaB— SiUnBUuaHm— Bti- 

DENCa. 

In  a  proBecnDen  for  homicide,  accuaed'a 
.teatimonr  ik«id  insnfllcient  to  raise  the  iarae  of 
sadden  Bxtgmf  or  fear  axouaed  by  adequate  cause, 
and,  tbe  ■tate'a  eridence  indleathur  a  plain  case 
ot  mnrder,  tbe  eonrt  did  not  err  m  omitting  to 
charge  on  manslaughter. 

TBd.  Note.— For  other  cases,  see  Homicide, 
Ceat  Dig.  fl  649,  660,  602-656;  Dec  Dig.  | 
309.*] 

2.  BoHicioB  (I  800*)— InBTBConoNs— iBsms. 

Where  accuse^  on  retuming  from  a  hunt- 
ing expedition  aimed  irith  a  gun,  met  decedent 
on  a  railroad  right  of  way  and  there  engaged 
ia  an  altercation  with  decedent  and  shot  blm, 
the  court  did  not  err  In  omitting  to  cliarge  that, 
when  aeeosed  saw  decedent  on  tbe  railroad 
ri^t  of  way,  he  bad  the  right  under  tbe  law  to 
arm  himaelf  and  go  and  demand  an  explanation 
of  decedent's  prior  threats,  etc 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  014,  (00-020,  022-480;  Dm.  Dig. 
I  300.*] 

a  HoiaOIDB  0  189*)— DVIDKNOB— FSIOB  IN- 

CABCBBATIOIT  OV  DBOBDBKT. 

Where,  in  a  proaecntlon  for  homicide,  there 
waa  no  ofFer  to  prove  that,  prior  to  the  kiiliog, 
decedent's  wife  nad  informeid  accused  that  her 
husband  had  served  a  two-year  term  In  the  pen- 
itentiary, accused  waa  not  entitled  to  prove 
such  fact  by  decedent's  wife. 

[Ed.  Note.— For  other  cases,  aee  Homicide, 
Cent.  Dig.  K  391-397 ;  Dec  Dig.  |  188.*] 

Appeal  from  District  Court,  Tfanfman 
County;  F.  Z*  HawUns,  Jndgo. 
Fred  Sbaw  was  conylcted  of  murder,  and 

he  appeals.  Affirmed. 

Fred  S.  Sogers,  of  Kaufman,  for  appel- 
lant 0.  B.  Lane,  Amt  Atty,  Oen.,  for  tbe 
State. 

HABPBR,  J.  Appellant  was  prosecuted 
and  convicted  of  mnrder  In  the  first  degree, 
and  his  punishment  assessed  at  Imprison- 
ment in  the  penitentiary  for  life. 

Appellant  eainestly  Insists  that  the  court 
erred  in  falling  to  submit  manslaughter  In 
his  charge,  and  of  course  this  In  every  case 
depends  upon  the  evidence  adduced.  If  tbe 
evidence  presents  no  "adequate  cause,"  then 
manslaughter  does  not  arise.  The  state's 
evidence  would  show  that  deceased  lived  in  a 
fonr-room  house  on  Mr.  Crittenden's  place; 
he  and  bis  wife  occupying  two  rooms  of  the 
house,  and  Nathan  CHiartley  and  his  wife, 
Sosana,  oecnpled  the  other  two  rooms.  About 
one  weak  before  appellant  killed  the  de- 
ceased, one  night  Sosana  Gliartley  left  her 
home  and  went  to  the  house  occupied  by  ap- 
pellant   He  returned  home  with  her,  when 


Nathan  Chartley  bad  some  words  with  bis 
wife  and  appellant.  The  next  morning  Mr. 
Crittenden  was  Informed  of  the  matter,  and 
he  went  to  appellant,  so  he  says,  and  in- 
formed him  that  he  must  keep  ofC  of  his  place. 
Annie  McCuIlongb  says  at  the  request  of 
Susana  Chartley  she  told  appellant  "that 
Susana  told  me  to  tell  him  not  to  come  on 
Mr.  Crittenden's  place  any  more;  that  Na- 
than Hicks  (deceased)  had  told  Mr.  Crittenden 
that  he  (appellant)  had  disturbed  the  peace." 
Joe  Cleavey  testified:  That  he  and  deceased 
worked  at  the  oU  mill  In  Forney.  That  de- 
ceased worked  In  the  daytime  and  he  worked 
at  night  That  he  had  requested  deceased  to 
loan  him  a  dollar,  and  deceased  had  prom- 
ised to  do  so  that  evening.  That  when  he 
went  to  work  that  evening  he  saw  deceased 
going  down  the  railroad  track  towards  his 
home.  That  appellant  was  a  short  distance 
b^iind  deceased.  He  (Joe)  called  to  de* 
ceased,  and  requested  deceased  to  meet  him 
at  tbe  fenoe.  Deoeaaed  tarned  and  started 
bade  towards  him,  and,  when  he  got  even 
with  appelant,  he  heard  appelant  aay, 
"Nath,  yon  told  Mr.  Ciittendan  that  I  dls- 
tortted  tbe  peace  ont  on  that  place  and  I  am 
going  to  kill  yon;"  and  as  deceased  turned 
around  appellant  flred  and  killed  him.  That 
deceaaed  aald  aottdng  and  attempted  to  do 
nothing.  Oliat  dereaaert  had  his  dinner  buck- 
et on  one  arm  and  his  pipe  In  hia  right  hand. 

Ara>dlant  testified  that  Mr.  Crittenden  had 
aald  nothing  to  htm  aboat  not  ccunlng  on  the 
place  again,  but  that  Annte  McCnllougta  told 
him  that  deceased  had  aald  be  bad  instructed 
his  (deceased's)  wife  to  leave  the  bouse  when 
he  (appellant)  came  out  there;  that  appellant 
waa  out  there  running  after  Susana  Chart- 
ley;  that  If  he  (aro^lant)  came  out  there 
again  he  (deceased)  was  going  to  do  him  up; 
and  that  Mr.  Crittendot  had  said  for  him 
to  stay  away  as  he  was  disturbing  the  peace. 
He  further  testified  that  on  the  day  of  tbe 
killing  he  had  been  hnntlng,  and  on  his  way 
home  came  up  with  deceased  on  tbe  railroad 
track,  and,  to  use  bis  own  language,  the  kill- 
ing occurred  under  the  following  circum- 
stances: "Me  and  Nathan  we  met  up  there 
and  when  we  m^  up  there  I  spoke  to  him, 
says,  'Howdy,  Nath.*  He  says,  'Howdy.'  I 
says:  'Say,  Nath,  I  heard  about  some  re< 
marks  you  made  about  what  yon  are  going  to 
do  to  me,  and  I  heard  that  you  went  and  told 
Mr.  Crittenden  that  I  came  out  there  and 
disturbed  peace.  I  don't  know  whether  It 
Is  so  or  not  Don't  think  hard  of  me.  I 
don't  mean  no  fuss  or  nothing  like  that. 
I  don't  want  to  disturb  no  peace  with  you,' 
which  I  didn't  do  it  I  didn't  aim  to  start 
no  fuss  with  him  or  nothing  Uko  that  To 
teU  the  truth  about  it  1  was  half  afraid  of 
him  because  be  had  already  told  me  himself 
that  he  had  been  to  the  pen,  and  he  would 
sooner  go  again.  That  is  the  reason  I  was 
a  long  time  about  going  having  a  talk  with 
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Mm.  I  says,  'If  that  Is  so,  Nath,  I  wish  yoa 
would  tell  me.'  Ke  says,  'Aw,  nigger,  go 
ahead.*  I  started  to  walk  off  ttom  him.  I 
saya,  'No,  I  will  ask  him  and  see  for  certain 
whether  he  did  do  this  talk.*  I  Bays,  'Nath, 
did  you  tell  Mr.  Grlttendai  that  I  came 
ont  there  and  disturbed  peace?  He  said  to 
me,  said,  'Let's  see.'  He  says,  Te^  I  want 
you  to  stay  away  from  my  house.'  I  says; 
'Well,  can  I  not  come  ont  there  for  nothing? 
That  Is  my  own  cousin  i  come  out  there  to 
see.  I  ain't  bothered  yon  In  any  way.  I  don't 
think  you  are  treating  me  right  talking 
around  and  talking  about  what  yoa  are  gofaig 
to  do  to  me,  anything  that  way.  I  don't 
think  yon  are  treating  me  right'  Joe  Olearey 
called  him.  He  turned  and  started  towards 
Joe.  I  says:  'Did  yon  tell  him  that?  Did 
you  tell  Mr.  Crittenden  that  I  came  oat  there 
and  disturbed  peace?*  He  turned  around 
and  started  back  towards  m&  He  says,  *God 
dunn  yon,  don't  yoa  like  Itr  I  told  him  no, 
and  be  commenced  feeling  tor  his  knife  or 
something  and  started  towards  m&  I  backed 
ott  ttom  him.  He  kept  coming.  I  backed  out 
of  the  track,  oatslde  In  the  dreen  we  had 
been  cutting  there.  I  backed  out  of  the 
tnuA.  He  k«pt  coming.  I  Bays,  'Nath,  you 
had  better  get  back.*  I  told  him  the  second 
time.  I  says,  'Get  back.'  He  would  not  do  It. 
He  had  his  bands  In  his  pocket  this  way.  He 
was  coming  out  with  It  and  Z  shot  then.  He 
feu  with  both  hands  In  his  pockets.  That  Is 
the  way  I  left  him  with  bla  liands  in  bis 
pocket  I  told  him  the  second  time  to  get 
back." 

[1]  ^  take  the  state's  evidence  It  is  a 
plain  case  of  murder,  and  we  do  not  think 
tlie  d^ndant's  own  testimony  raises  the  ts- 
soe  of  sadden  ai^er  or  fear  aroused  by  an 
adeQnate  canae^  and  under  soch  drcomstanc- 
es  tbe  court  ooiBmitted  no  oror  in  foiling  to 
charge  on  manslaughter,  ^e  court  presented 
the  issue  of  aelf-defowe  from  apparent  dan- 
gett  as  It  anteared  to  defendant,  in  a  clear 
and  ludd  manner  and  In  a  way  not  com- 
plained of  by  appellant 

[2]  The  only  other  complaint  of  the  ^rge 
is  that  the  court  erred  In  failing  to  tell  the 
Jury  "that  when  defendant  saw  deceased  on 
the  right  of  way  of  tbe  railroad,  then  he  had 
the  right  under  the  law  to  arm  himself  and 
go  and  demand  an  explanation."  This  issue 
was  not  raised  by  the  testimony.  Appellant 
himself  testified  that  he  had  been  hunting 
and  explained  the  possession  of  the  gun  In 
that  way. 

[3]  The  only  ground  in  the  motion  for  a 
new  trial  complains  of  the  action  of  the  court 
in  refusing  to  permit  him  to  prove  by  de- 
ceased's wife  that  deceased  -had  served  a 
two-year  term  In  the  penitentiary;  that  he 
had  been  sent  from  Smith  count7.  Appellant 
does  not  state  that  he  expected  to  prove  by 
the  witness  that  she  had  informed  him  of 
that  fact  prior  to  the  kUling.    If  he  had 


stated  that  he  bad  expected  to  prove  by 
the  witness  that  she  had  Informed  him 
(appellant)  of  this  fact  before  the  killing, 
it  would  have  been  admissible.  >  But  it 
was  not  an  issue  in  the  case  whether  or 
not  deceased  had  served  a  term  in  the  peni- 
tentiary. The  court  permitted  appellant  to 
testify  that  he  had  been  told  by  deceased 
himself  that  he  had  served  a  term  in  the 
penitentiary,  and  tiie  state  In  no  way  ques- 
tioned this  testimony.  Appellant  also  testi- 
fied that  he  had  been  informed  that  deceased 
was  a  dangerous  man,  but  the  witnesses 
whom  he  questioned  On  thia  point  testified 
that  they  had  never  heard  of  deceased's  rep- 
utation being  that  of  a  dangerous  and  violent 
man.  The  testimony  of  the  wife  of  deceased 
that  he  had  been  in  the  penitentiary  might 
tend  slightly  to  support  the  testimony  of  ap- 
pellant that  he  had  been  informed  by  de- 
ceased that  he  had  served  a  term  in  the 
penitentiary;  but  as  the  state  did  not  qnes- 
tioQ  that  fact  it  is  not  such  a  matter  as  will 
call  for  a  reversal  of  the  caae. 
The  Judgment  is  affirmed. 


GHAPPELL  T.  STATE. 
(Conrt  of  Cirirainal  Appeals  of  Texas.   Dec:  10, 

1.  CaiuinAL  Law  ({  1159*)  —  Appeal  —  Vkb- 

DICT— E  VI DBNCB. 

A  GODTiction  sapported  by  evidence  will  not 
be  disturbed  on  appeal,  though  other  evidence 
introduced  would  have  autbonaed  an  acqnitfesL 
[Ed.  Note.— For  other  caaei,  see  Criminal 
La^.^Ceat  Dig.  M  8074r-«>GB;  Dec  Dig.  « 

2.  Cbiuiitai,  Law  {{  598*)— GomninTANCB— 
Absbnci  or  WrrNEssES. 

An  application  for  a  continuance  for  ab- 
sence of  witnesses  was  properly  denied  for  laek 
of  diligence  in  attemptiing  to  procure  their  at- 
tendance, where  the  first  process  issued  for  the 
only  two  witnesses  who  failed  to  appear  was 
not  served  upon  them  because  thef  were  not  in 
the  ooon^,  and  the  second  was  issued  «n  the 
day  of  trial,  though  defendant  knew  that  such 
witnesses  had  left  the  county  and  redded  at 
certain  other  places  in  the  state. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  138&-1841;  Dee.  Dig.  1 

8.  Cbimiital  Law  (|  043*)— lAw  Tbuz.— 

NBWLT  DiSCOVEBED  HiVIDBNOK. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  was  propeny  denied 
En  a  criminal  ease,  where  it  appeared  that  not 
only  was  such  evidence  impeaching,  but  that 
proper  diligence  bad  not  been  exercised  to  pro- 
cure it  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2316,  2331.  2332 ;  Dec  Di;i. 
I  W2.»l 

Appeal  from  Wood  County  Court;  B.  G. 
Bozeman,  Judge. 

Sid  Cbappell  was  convicted  of  carrying  a 
pistol,  and  appeals.  Affirmed. 

a  BL  Lan%  Aast  Atty.  Qea^  tm  VHb  State. 

PBENDBRGAST,  P.  J.  Appellant  was  In- 
dicted* tried,  and  convicted  for  unlawfully 
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carrying  a  pistol,  and  the  Jury  assessed  his 
punishment  at  the  lowest  prescribed  by  law — 
a  ane  of  |100. 

[1]  The  erldence  by  the  state  was  amply 
sufficient  to  sustain  .  the  conviction.  Two 
witnesses  testified  positively  that  appellant 
had  on  his  person,  at  the  time  charged,  a 
plstoL  He  denied  this,  and  introduced  sever- 
al witnesses,  tending  to  show,  and  who  testi- 
fied, that  he  did  not  have  a  pistol  on  this 
occasion,  which  was  amply  sufficient  to  au- 
thorize the  Jury  to  acquit  him,  but  this  mat- 
ter was  for  the  lower  court  and  the  Jury; 
and,  they  believing  the  state's  witnesses  and 
not  his,  this  eottrt  cannot  reverse  on  that 
account. 

[2}  Appellant  contends  that  the  court 
erred  In  overruling  his  motion  for  a  continu- 
ance. The  record  shows  this  state  of  facts: 
The  Indictment  against  appellant  was  fil^ 
May  7,  1913,  in  the  district  court  On  the 
same  day  the  district  court  eutered  a  proper 
order  transferring  the  case  to  the  county 
court.  The  proper  transcript  was  made  out 
and  filed  In  the  count?  court  on  May  10th. 
On  the  same  day  the  clerk  issued  the  proper 
capias,  which  was  executed  on  the  12th  by 
the  sheriff  arresting  the  appellant,  and  his 
then  giving  bond  to  appear  on  July  7th  fol- 
lowing—the first  day  of  the  next  term  of 
court  Appellant  had  no  process  for  any 
witness  issued  until  June  IBth.  Then  he 
had  it  Issued  for  six  witnesses.  All  of  these 
witnesses  appeared  and  testified  in  the  case, 
except  two.  When  the  case  was  called  on 
July  7th  for  trial,  he  then  made  a  motion 
for  a  coutlnnance  on  account  of  the  absence 
of  four  of  said  witnesses,  two  of  them,  as  the 
record  shows,  afterwards  appeared  and  tes- 
tified in  the  case,  but  two  did  not.  The  rec- 
ord further,  without  contradiction,  shows 
that  appellant  and  these  two  absent  wit- 
nesses were  residents  of  the  same  little  town 
In  that  county,  and  had  been  for  a  long  time 
prior  thereto  and  afterwards.  He  knew  that 
they  were  the  most  Important  witnesses  he 
had.  His  motion  for  continuance  shovra  that 
their  testimony  was  materiaL  One  of  these 
witnesses,  Vester  Hagler,  a  married  man 
with  a  wife  and  two  children,  who  lived  in 
the  same  little  town  that  appellant  Uved  in, 
and  appellant  knew  It  left  the  town  for 
Ft  Worth,  and  went  to  Ft  Worth  to  his 
uncle's  to  obtain  employment  on  June  14th, 
tW9  days  before  appellant  had  his  first  pro- 
cess for  this  witness  issued,  and  at  the  time 
of  the  trial  he  was  atlll  in  Ft.  Worth,  and 
had  not  returned  to  his  home;  that  his 
other  witness,  Engene  Weeks,  who  also  Uved 
In  the  said  same  little  town,  and  bad  for 
many  years,  left  there  and  went  to  Sanger  in 
Denton  connty  on  May  30th,  and  remained 
there  and  was  there  until  after  this  trial. 
Appellant  had  no  other  process  issued  for 
these  witnesses,  or  either  of  them,  to  the 
county  of  their  residence,  or  to  Denton  or 
Tarrant  county,  where  they  had  respectively 


gone,  until  the  very  day  that  hla  case  was 
called  for  trial  and  was  tried.  These  facts 
affirmatively  show  such  a  clear  lack  of  dili- 
gence on  the  part  of  appellant  to  In  no  way 
entitle  him  to  a  continuance  on  account  of 
these  witnesses,  or  either  of  them.  Giles  v. 
State,  148  S.  W.  321. 

[3]  Appellant  has  but  two  complaints. 
One  is  to  the  overruling  of  the  motion  for 
continuance  above  discussed.  The  other  is 
his  claimed  newly  discovered  evidence.  He 
presents  the  affidavit  of  a  witness  by  whom 
he  expected  to  prove  newly  discovered  evi- 
dence. The  proposed  testimony  would  go 
solely  to  impeach  one  of  the  state's  witness- 
es. The  record  also  shows  no  sufficient  dili- 
gence to  discover  this  testimony,  and  does 
not  show  such  diligence  as  is  necessary  to 
entitle  him  to  a  new  trial  on  that  account, 
even  if  the  testimony  had  not  been  solely  for 
impeachment  purjrases.  No  error  Is  shown 
by  the  court's  overruling  the  motion  for  new 
trial  on  that  account  Gray  v.  State,  144  S. 
W.  283. 

There  being  no  error  shown,  the  Jadgment 
is  aflirmed. 


MATULA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Dec.  10, 

1913.) 

1.  OuiciKAL  Law  (8  1020*)  — Appeal  ~A7- 
PEAi.  raou  Inferior  Court. 

Where  a  criminal  prosecution  has  been  ap- 
pealed from  an  inferior  court  to  the  oonn& 
court  and  there  dismissed,  the  appellant  may 
procure  a  further  appeal  to  the  Court  of  Crim- 
inal Appeals  in  conformity  with  the  law ;  such 
cases  not  being  within  the  statute  prohibiting 
an  appeal  where  the  fine  assessed  in  the  connty 
court  on  appeal  from  an  inferior  rourt  is  less 
than  $100. 

[Ed.  Note.— For  other  cases.  Criminal 
Law,  Dec.  Dig.  {  1020.*] 

2.  Criminal  Law  (j  1017*)  —  Appeai;  frou 
Inferior  Court— Trial  db  Novo. 

Where  accused  on  appeal  to  the  county 
court  from  a  conviction  in  the  corporation  court 
is  deprived  of  the  rieht  to  a  trial  de  aovo  to 
which  he  is  entitled,  he  ouy  enforce  such  right 
by  a  further  appeal  to  the  Oonrt  of  Criminal 
Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2572-2876,  2689;  Dec.  Dig. 
S  1017.*] 

3.  Bail  ({  68*)— RBCOaNizANCE— REquiaiTES. 

Where  recognisance  on  appeal  in  a  crim- 
inal case  felled  to  recite  one  of  the  causes  in 
statutory  form  which  requires  tliat  the  sppel- 
lant  abide  the  judgment  of  the  Court  ot  Cnm- 
ioal  Appeals  "in  this  case"  the  recognisance 
was  insufficient  to  sustain  th^  appeal. 

[Ed.  Note.— For  other  cases,  see  Ball,  Gent. 
Dig.  S  286;   Dec.  Dig.  S  68.*] 

Appeal  from  Ft  Bend  County  Oonrt;  W.  I. 
McFarlane,  Judge. 

Frank  Matnla  was  convicted  of  using  lau- 
gnage  calculated  to  provoke  a  breach  of  the 
peace,  and  he  appeals.  DUanlased. 

G.  B.  Lane.  Asst  At^.  Gen.,  tor  the  State. 
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DAVIDSON,  J.  AE>pelIant  was  eonvietecl 
tor  using  language  calculated  to  proroke  a 
breach  of  tbe  peace.  The  conviction  occurred 
In  the  corporation  court  The  case  went  on 
appeal  to  the  county  court,  where  it  was 
dismissed  on  motion  of  the  county  attorney. 
Another  appeal  bond  was  glTen  after  tbe  first 
motion  was  sustained,  and  to  this  also  a  mo- 
tion to  dismiss  was  Interposed  and  sustained 
by  the  court  From  this  action  of  the  court 
this  appeal  is  prosecuted. 

[1]  Where  a  case  has  been  appealed  firom 
an  inferior  court  to  the  county  court  and 
there  dismissed,  the  appellant  wonld  have  the 
right  to  prosecute  an  appeal  In  conformity 
with  the  law.  Cases  of  ttils  character  are 
not  within  the  purview  of  the  statute  which 
protilbits  an  appeal  where  the  fine  Is  less 
than  $100  in  the  county  court  when  appealed 
from  an  Inferior  court. 

[2]  If  appellant  complies  with  the  law  he 
Is  entitled  to  a  trial  de  novo,  and  where  he  is 
deprived  of  that  trial  he  ia  entitled  to  an 
appeal  to  this  court  for  revision  of  the  action 
of  the  conrt  dismissing  his  appeal  In  the 
county  court 

[3]  The  trouble,  however.  Is  the  recogni- 
zance entered  Into  by  appellant  is  not  in  com- 
pliance with  the  stotute,  for,  among  other 
things,  the  recognizance  fails  to  recite  one  of 
the  causes  in  the  statutory  form  which  re- 
quires the  appellant  to  abide  the  Judgment  of 
the  Court  of  Criminal  Appeals  "in  this  case.** 
The  language  "in  ttiis  case"  is  omitted.  Tbls, 
under  a  great  number  of  decisions,  Is  held  to 
be  insufficient.  That  language  or  expresstcm 
must  be  employed  In  the  appeal  recognizance. 
We  would  be  inclined,  however,  if  we  eatef- 
tained  jurisdiction  and  tried  the  case  on  Its 
merits,  to  sustain  the  action  of  the  county 
conrt  in  dismissing  the  appeal  for  want  of  a 
suffi<4ent  bond  In  the  county  court  to  Jnstlfy 
the  appeal  from  the  county  court 

However*  the  appeal  is  here  dismissed. 


LEONARD  V.  STATE. . 
(Conrt  of  Criminal  Aggj^  of -Texaa.  Dec  10, 

Appeal  Ann  Ebbob  (J  695*)— Record— Faotb. 

Where  tbe  facts  are  not  sent  up  with  the 
appeal  recon),  an  objection  that  the  evidence 
ia  insufficient  to  sapport  a  conviction  cannot  be 
reviewed. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2011-2914;  Dee.  Dig.  { 
e96.»l 

Appeal  from  JtOmson  County  Court;  J.  B. 
Haynea,  Jadge. 

George  Leonard  was  convicted  of  violating 
the  local  option  law,  and  he  anwals.  Af- 
firmed. 

a  B.  Lane,  Asst  Atty.  Gen.,  for  the  State 

DAVIDSON,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  for  violating  the 
local  option  law.   The  only  ground  of  the 


nwtk>n  for  new  tiiU  Is  the  aU^red'ltoafflcin- 
cy  of  the  evidence  te-  support  tt^  omvlctlon. 
Tbe  facts  are  not  before  us,  not  having  hema, 
sent  up  with  the  uecord.  In  this  eonditioo 
of  the  record  therein  nothing  to  eotImv- 
Ttte  Judgment  It-affirmed. 


HAMFTOIf  V.  STAXa. 

(CMirt  of  Criminal  Appeals  of  Texaft-.  Doft 

1013.) 

1.  Cbiuiital  Law  (f  1099*)  —  STAnMBzrr  «r 

Facrrs— FiLiMO— Tnm. 

Where  accused  was  convicted  at  a^  term,  of 
tbe  county  court  which  adjourned  Ausnat  16th. 
and  his  statement  off  SMts  was  not:  filed'  until 
September  16th  following,  it  was  not  filed  with- 
ia  tbe  required  20  daffs  after  adjoOttiBeut  of 
th*  court  and  could,  not  ttierefwe  be  oonsid- 
ered. 

'  [Ed.  Note. — ^For  otiker  cases,  see  CriminAl 
Law,  Cent  Dig.       2868-2880;  Dm.  Dir.  k 

ioe9.»] 

2.  GaiuiNAL  Law-  (f  1097*)— Appeath-Stam- 
MEKT  OF  Facts— PteCEsarrr—lNstnTiouEiiCT 

OF  EMOENCE. 

Insufficiency  of'  evidence  to  sopport  a  oon- 
viction,  alleged  as  a'  basis  for  new  trial,  oamnot 
be  reviewed  on  appeat  in  tiie  absenoe-of'a  atate^ 
ment  of  facts. 

raid.  Note.— For  .  other  cases,  aee  OrfaninaT 
Law,  CenL  Dig.  «  2862,  2864,  2926.  2934. 
2938,  2939,  2941,  2942,  2947;  »tc  Dig.  I 
1007.*] 

Aiveal  from  Fb.  Send  County  Court;  W.  L 
&f (^^lane,  JudK&. 

Tom  Hampton  was  convicted  of  aKwrnted 
assault  on  an  oSoa,  and  he  affpe&ta^  Af- 
firmed. 

C  B.  Lane,  Aaet  Atty.  Oen.,  fttr  tk»  Stnte. 

DAVIDSON,  J.  This  conviBtIe»  m*  tor 
'aggravated  assanlt  upon  an  oflQew. 

[1]  The  court  adjourned  on  theltth  day  of 
&.uguBt;  the  statement  of  facta  was  tteden  the 
16th  of  September.  Thla  being  a  ease  tried 
In  the  county  conrt,  the  statenMat  of  Cacts 
to  be  considered  ought  to  have  bem  filed 
within  20  days  from  the  adjoommat  of 
court  As  the  statement  of  facts  was  filed 
more  than  20  days  after  adjournment  of 
court  it  cannot  be  considered  under  the  de^ 
sions. 

[2]  The  motion  for  nenr  trial  la  based  on 
the  alleged  Insufficiency  of  the  evidence.  In 
the  absence  of  the  statement  of  facts,  this 
ground  of  the  motion  Dor  new  trial  cannot  be 
considered. 

The  Judgment  la  affirmed. 


JOBS  V.  STATa 
(Court  oC  Criminal  ^^^*     Taxai:    Dee.  8, 

1.  OanairAL  Law  ({  607*)— OoiaoB«ATioH. 

As  regards  necessity  of  corroboration,  one 
was  an  accomplice  to  any  burglary,  from  which 
defoidant  obtained  whiolty,  he  having  after  tbe 
transaction  got  from  defendant,  and  drank 
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soEM  of  the  whUkj,  knowing  beforehand  that 
the  *^aid,**  u  he  termed  it,  wa*  to  be  made, 
and  understanding  that  the  wlilAy  came 
from  it 

[Ed.  Noter— For  other  casee,  *ee  Criminal 
Law.  Cent  Dig.  8S  1082-1096;  Dea  Dig.  S 
607.*] 

2.  Cmmwai.  Law  (|  1090*)~-RKvrEW— N«ces- 
snr  OF  Bills  ov  bxckption. 

In  the  absence  of  bills  of  exception, 
groonda  of  motion  for  new  trial,  remarka  of 
proaecuting  offioera,  apidlcation  for  ranitinuance. 
and  ohjecUcma  to  vrldence  cannot  be  considered 
on  appeaL 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2668,  2788,  2803-2S22, 
2^2827,  292^7  2&28,^4^  8204;  Dee.  Dig. 
1080.*] 

&  BUKQLABT  (i  8*)— PnSPOSX  07  BBXAEHIO. 

If  the  wrecKing  of  saloons  was  for  the  pur- 
pose of  stealing  goods  from  them,  all  present 
and  engaging  in  it  would  be  guilty  of  burglar;, 
but  If  uie  breaking  was  actuated  only  by  a  mob 
and  riot  spirit:  with  no  intent  to  appropriate 
the  property,  there  was  no  hniglary. 

[Ed.  Note.— For  other  cases,  aee  Burglary, 
Cent  Dig.  H  24-27 ;  Dec.  Digri  8.*] 

4.  BUBQI^aBT  (k  42*HSl7FnCI£NOT  OV  Bti- 
DINOK. 

Two  saloons  having  been  raided  at  the 
aame  time,  evidence  merely  that  defendant  had 
some  whisky  shortly  after,  and  that  he  said 
it  came  from  the  raid,  is  insufficient  to  convict 
him  of  bozglarr  of  one  of  the  places,  tboogb 
whisky  of  that  Kind  was  in  snch  saloon ;  it  not 
being  shown  the  same  kind  was  not  Id  the 
other. 

[Bd._Nota.— For  other  caaea,  aee  Borglary, 
Gent  Dig.  H  80,  104r-107;D^  Dig.  {  42.*] 

Appeal  from  Dlitrlct  Court,  Tarrant  Coun- 
ty; R,  H.  Buck,  Judge. 

Jack  Jobe,  aliaa  Onindy  Jobe,  was  oon- 
vlcted  of  burglary,  and  appeals.  Beversed 
and  remanded. 

G.  B.  Lane,  Asat  Atty.  Oen.,  tor  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary ;  his  punishment  being  assessed 
at  two  years*  confinement  In  the  penitentiary. 

The  alleged  owner  of  the  honse  and  prop- 
erty was  Joe  Patterson.  Patterson  was  the 
owner  of  a  saloon  located  on  East  Ninth 
street  In  Ft  Worth,  and  had  been  In  that 
business  for  elgbt  years,  and  was  so  engaged 
in  it  on  the  night  of  the  Ifith  of  May,  whoi 
this  matter  is  alleged  to  have  occurred. 
When  he  left  his  house  at  night  It  was  In 
good  condition  and  ivoperly  closed.  Some  of 
the  openings  were  glass  windows.  Be  says 
that  there  were  no  bilcks  about  the  build- 
ing ;  when  be  left  it  In  the  afternoon  every- 
thing was  all  light,  and  no  breakage  about 
It  The  next  morning  when  he  came  down, 
somewhere  between  10  and  U  o'clo(^,  it  had 
been  broken ;  all  the  windows  had  bem  Ino- 
ken  and  a  door  forced  open;  the  mirrora 
in  the  saloon  were  all  broken.  "The  front 
of  the  saloon  was  all  torn  up ;  the  doors  and 
windows  were  all  knodced  out,  or  rather  the 
windows  were,  and  tiie  doors  broken  in,  and 
seemed  like  the  locks  had  hem  knocked  open 
with  a  heavy  instrument  of  some  kind,  crow- 


bar or  something.  There  was  glass .  and 
empty  bottles  on  the  floor,  and  furniture  and 
everything  else  all  torn  up.  The  furniture 
Inside  the  building  was  torn  up  In  there, 
everything  broke,  whisky  cases,  bar  fixtures,- 
and  everything  In  there;  some  of  the  bar 
seemed  to  have  been  turned  over — that  is, 
the  back  bar^-and  It  was  all  down  there,  the 
work  board  and  everything  was  torn  up  and 
torn  to  pieces.  I  missed  about  $2,000  worth 
of  whisky,  $200  or  $300  worth  of  dgars,  and 
wine,  and  all  such  as  that,  I  found  a  few 
bottles  there  and  boxes.  I  left  about  2,000 
or  3,000  cigars  and  two  barrels  of  whisky, 
and  that  had  never  been  bunged ;  I  left  be- 
tween 80  and  100  cases  of  whisky ;  I  left  cham- 
pagne, and  I  did  not  find  any  of  that  The 
stuff  that  I  had  left  there  the  night  before 
was  all  gone  next  morning ;  there  might  have 
been  two  or  three  boxes  there."  Speaking 
particularly  of  the  goods  he  had  on  hand,  he 
uses  this  language :  "I  had  on  hand  Epworth 
whisky;  that  was  in  bottles;  then  I  had 
some  Maxwell  whisky  In  bottles;  then  I 
handled  Jersey  Creme;  that  is  in  bottles; 
then  I  handled  Myrtle  Springs;  that  la  In 
bottles;  then  I  had  my  barrel  goods,  Jersey 
Creme  and  Kentucky  Home,  and  all  such 
stuff  in  barrels;  that  Is  the  way  I  left  my 
stuff.  Then  I  had  the  John  W.  Brooks  whis- 
ky in  bottles.  I  think  McQar  handled  that 
whisky,  too.  McGar's  place  was  60  or  75 
feet,  I  guess,  from  my  place,  just  across  the 
street"  We  might  say  here  that  McGar's 
place  was  also  wrecked.  This  witness  knew 
nothing  about  who  broke  Into  his  saloon  of 
his  own  personal  knowledge,  and  says:  "I 
cannot  swear  that  this  defendant  b^d  any- 
tiilng  to  do  with  that  or  not  I  don't  claim 
that  I  know  all  the  brands  of  whl^  that 
are  handled  by  the  saloon  men  In  Ft  Worth ; 
as  a  matter  of  fact  they  all  handle  different 
brands.  I  purchase  from  all  these  different 
wholesale  houses  here,  some  of  the  stuff.  The 
furniture  and  stuff  In  there  was  all  torn  up. 
They  broke  my  mirrors,  all  of  them.  They 
broke  the  big  mirror  back  against  the  wall ; 
that  was  broken  all  to  pieces."  He  did  not 
see  many  broken  bottles;  but  it  seemed  like 
they  were  all  packed  off  and  carried  off.  The 
front  la  glass;  the  doors  are  doable  doors. 
The  glass  front  was  all  broken  to  pieces.  The 
building  Is  a  two-story  bnildlng;  then  are 
rooms  over  the  saloon,  being  a  rooming  house. 
He  says  there  is  a  private  tflnb  in  ttiere  and 
rooms;  some  wlmlows  in  Oie  upper  port  of 
the  house  were  broken. 

Vann  Childress  testified  he  was  working 
(m  the  night  of  this  transaction  at  Joe  Vlck- 
ery's  barber  shop^  Ttat  Jobe  wraked  there 
on  the  second  <dialr.  He  says:  **I  dont  know 
Jiut  the  date  but  I  seen  tdm-nezt  morning 
after  that  raid ;  I  saw  him  aboht  10  minutes 
to  6  next  morning;  he  came  into  Qie  shop 
tliere ;  he  had  four  quarts  of  irt^y  and  a 
quart  of  wine;  lie  sold  me  me  bottle;  I 
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gave  him  SO  cents  for  it;  X  bon^t  a  quart 
of  Jeraer  Creme.  I  seen  several  bottles,  one 
broken  (me,  as  I  came  from  breakfast  He 
asked  me  where  I  went  the  night  of  the  raid, 
and  I  told  him  I  went  home,  and  he  says 
'Good  reason  you  did  go  home' ;  I  says,  'Tes*  I 
thought  It  was ;  I  let  my  conscience  be  my 
guide.  He  had  a  pocketful  of  cigars;  he 
asked  me  was  I  going  to  6tay  there,  and  I 
says,  'Yes' ;  I  asked  him  was  he  going  to 
stay  there,  and  he  says  'Yes,'  and  I  says,  *I 
am  going  to  breakfast,*  and  after  I  came 
back  there  from  breakfast  he  opened  a  quart 
of  wine  him  and  his  brother  had  been  drink- 
ing. He  said  he  had  been  out  In  that  raid 
the  night  before.  He  never  said  nothing  par- 
ticularly to  me  that  momln&  just  different 
men  coming  In  that  they  were  working  on 
and  talking  together  and  were  talking  about 
the  raid  that  night,  but  I  never  paid  any 
attention  to  that  at  all.  That  was  the  next 
morning  after  the  raid.  *  •  •  I  went 
home  that  night  of  that  raid.  I  went  home 
because  there  was  a  gang  around  up  here, 
and  I  did  not  want  to  get  Into  anything,  and 
I  knew  about  what  they  were  going  to  do  so 
I  went  home.  I  just  had  a  suspicion  what 
they  were  going  to  do ;  that  they  were  going 
to  do  something,  and  I  went  home.  I  don't 
know  exactly  where  Jack  got  this  whisky; 
he  said  he  was  going  out  In  the  raid.  This 
conversation  took  place  over  at  the  shop 
where  we  were  both  working.  I  never  saw 
anybody  else  but  Blubber  at  the  time  be  gave 
me  the  wine;  Blubber  was  in  there.  There 
was  nobody  present  In  the  shop  that  morning 
ivhen  I  had  that  conversation  except  me  and 
tilm."  Speaking  of  the  conversation  he  had 
\vlth  one  of  the  attorneys,  Mr.  Baldwin,  he 
says :  "I  told  him  I  had  been  out  early  that 
morning,  and  he  came  In  there.  I  did  not  de- 
scribe the  kind  of  whisky  he  had,  I  don't 
know  that  I  am  sore  about  them  tearing  up 
all  these  darkles'  property;  I  can't  pay  no 
mind  to  what  some  other  nigger  done ;  It  Is 
none  of  my  business." 

Tbe  witness  Merrett  says  he  saw  defend- 
ant about  1  o'clock  that  night,  and  had  a  con- 
versation with  him.  "Henry  Vaughn  and 
myself,  had  been  there  to  the  jail,  or  here  on 
the  steps  watching  the  crowd  at  the  Jail,  and 
we  went  home  and  stopped  In  over  there  to 
eat  a  lunch ;  we  both  room  at  the  Scott 
hotel,  and  Qmndy  had  some  whisky ;  he  had 
four  quarts  of  whl^,  as  I  remember ;  that 
Is  what  I  seal.  I  remember  one  brand  was 
Mitchell  Spring  or  Myrtle  Spring  and  the  oth- 
er Jers^  Gr&ae ;  I  don't  remember  the  oth- 
er brands.  The  bottles  were  sealed.  He  had 
some  cigars  In  his  pocket;  tbsn  was  about 
a  dozen  In  nppat  coat  pocket,  and  a  can 
of  cigars  in  hU  lower  coat  pocket  He  ^dn't 
say  where  he  got  this  stuff.  He  said  be  had 
been  down  here  and  bad  plenty  of  whisky 
and  wanted  to  sell  scnne.  He  tried  to  sell 
some  to  me ;  he  said  he  would  take  $8.50  for 
four  quarts.  I  dcmt  rttnember  that  he  men- 


tioned what  part  of  town  lie  had  been  In.  I 
dottt  zanonber  what  he  s^d  about  the  raid. 
*  *  *  Ttame  waa  nothing  dae  said  thwe 
by  the  defendant  with  referoios  to  wbete  he 
bad  been  the  night  before  or  be  had 
been  doing.  I  stated  we  had  been  over  there 
at  tbe  courthouse  steps  watching  tbe  crowd 
at  the  jaU,  and  I  just  came  flom  around 
there  to  this  restaurant;  there  was  quite  a 
crowd  around  there.  I  was  not  In  tbe 
crowd  at  the  Jail*  but  I  was  over  here  and 
saw  them  going  down  Ciommerce  street;  the^ 
were  going  in  the  dlrectlw  of  the  negro 
raid ;  I  understood  that  was  on  Ninth  street 
When  I  saw  them  they  were  just  starting  out 
going  like  a  bunch  of  hounds;  right  down  (his 
street,  and  then  I  was  hen  as  they  came 
back;  I  was  here  on  tbe  steps  in  front  of 
the  courthouse  when  they  came  back.  I 
would  say  It  was  10 :30  or  11  that  I  saw  them 
go  down  there.  I  did  not  pay  much  attention 
to  how  many  did  go  down,  but  there  was  a 
big  noise,  and  I  heard  the  noise  that  came 
from  them.  They  were  Just  yelling  and  talk- 
ing. I  was  out  here  when  they  came  up  the 
street ;  there  was  more  than  a  hundred  came 
up  the  street  That  nigger  killing  that  po- 
liceman Is  what  1  think  caused  all  that  ex- 
citement, and  Z  taken  that  crowd  to  be  the 
rioters  that  went  down  that  way.  1  did  not 
follow  them  to  see  what  th^  were  going  to 
da" 

The  witness  Schwaln  testified  that  he  was 
night  captain  of  the  police  force  on  tbe  night 
of  this  raid.  He  says:  "The  saloons  that 
were  raided,  as  well  as  I  remanb«,  was 
Joe  Patterson's  place  and  HcOar's;  I  don't 
remember  of  there  b^g  any  others.  I  mean 
by  raided  that  they  Just  stampeded  the  saloon 
and  stole  a  lot  of  stuff  out  of  there.  Th^ 
threw  stones,  a  shower  of  stones,  that  broke 
out  the  windows  and  broke  the  furniture  and 
mirrors.  I  understand  they  made  some 
noise;  I  was  not  present  myself.  I  went  by 
Indications  when  I  said  they  bad  stampeded. 
I  went  down  there  early  the  next  morning. 
It  looked  as  tiioogb  a  cyclone  had  passed 
through  there,  and  the  street  was  literally 
covered  with  brick,  both  small  stones  and  big 
enough  to  carry  In  your  pockets.  They  had 
been  In  Joe  Patterson's  place.  UcGafs  place 
was  also  brokai  into.  Then  there  was  a 
bank  tben  and  drug  store,  Jeweliy  shop ;  tt 
all  happened  about  the  same  tlm&  It  looked 
like  they  had  come  thero  to  destroy  proper- 
ty ;  it  was  a  riot  that  resulted  ftom  this  ex- 
dtement  here  that  day." 

The  witness  Morris  testified  that  he  wan 
14  years  of  ag^  and  had  been  woAlng  at 
tbe  Savoy  Titter,  and  lived  with  his  father 
and  mother  on  Weatherford  street,  his  father 
bdng  Dr.  Morris.  "I  was  down  on  Ninth 
street  the  night  there  was  some  saloona 
broken  into.  I  was  on  the  orooslte  aide  of 
the  street  I  heard  some  windows  crash  In 
and  bridEs  going  through;  I  could  not  swear 
who  throwed  the  brl^^  and  I  saw  people 
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coming  out  and  bringing  whisky  out  After  ! 
this  glass  crashed  I  saw  people  going  In 
there;  I  could  not  see  them  all,  they  were 
going  In  so  fftst ;  they  .were  all  men ;  when 
they  came  out  they  had  whisky  In  their 
hands ;  some  of  them  had  whole  boxes  of  ci- 
gars and  cigarettes  and  Boll  Durham.  They 
were  Just  getting  whisky  and  coming  ont 
with  It  They  were  all  white  men;  some 
of  them  were  young  men,  and  some  of  them 
were  pretty  old.  1  did  not  go  up  to  the  sa- 
loon where  they  were  bringing  It  ont  I 
don't  believe  I  know  this  defendant  I  knew 
some  of  the  people  who  were  bringing  whisky 
out  of  there;  I  knew  a  few  boys.  I  didn't 
stay  ther^  until  they  cleaned  up  that  saloon. 
I  jnst  stayed  about  five  minutes  and  left  I 
could  not  tell  who  It  was  broke  it  open ;  I 
was  coming  down  this  way  when  they  broke 
the  glass;  I  .had  Just  got  ott  from  work. 
They  dldnt  go  against  the  door ;  the  bricks 
were  flying;  there  was  10  or  12  people  throw- 
ing bricks  and  a  big  bnnch  around  them. 
I  guess  there  was  a  thousand  people  there,  I 
did  not  count  them.  The  bricks  were  flying 
through  the  air,  and  they  broke  open  the 
doors  and  windows ;  I  saw  some  people  go- 
ing in  there ;  just  a  big  crowd  of  them  went 
in  there  as  soon  as  the  doors  were  opened, 
they  all  went  in  there,  and  they  commenced 
carrying  it  ont:  they  were  handing  it  out 
around  to  some  of  the  boys  around  there; 
some  fellow  would  go  in  there  and  get  some 
stuff,  and  come  out  and  pass  It  out  around 
to  the  rest  of  them  there." 

The  witness  Muslck  testified  he  was  around 
at  the  courthouse  about  11:15  or  11:20  o'clock 
that  night;  that  he  saw  the  defendant  there; 
saw  him  in  the  crowd  in  front  of  the  Jail; 
"be  was  talking,  but  I  could  not  call  to  mind 
the  exact  words  he  said  there  at  the  Jail ;  I 
could  not  tell  you  how  long  he  was  there ;  I 
seen  him  In  the  crowd.  Just  like  I  seen  ser- 
eral  others  there;  I  did  not  notice  any  one 
particularly  or  when  they  left;  this  crOwd 
remained  Oiere  up  to  near  1  o'clock,  maybe 
a  little  later  than  that,  and  then  it  dispersed. 
The  crowd  was  coming  and  going  all  the 
time;  indlTlduala  would  break  out  of  the 
crowd  and  leave,  and  then  others  would 
come  In.  I  did  not  see  a  great  number  of 
them  leave  and  go  In  any  particular  direc- 
tion ;  I  seen  a  bunch  return.  I  did  not  see 
this  man  In  any  crowd  that  was  down  on 
Bast  Ninth  street  I  did  not  know  at  the 
time  I  was  at  the  Jail  what  had  transpired 
down  on  Ninth  street  I  went  down  to  Joe 
Patterson's  saloon,  and  the  doors  were  open 
and  all  glass  was  broken  out;  the  Inside  of 
the  saloon  was  nearly  completely  demolished, 
as  nearly  so  as  anything  could  be.  There 
was  no  atodc  of  goods  in  it ;  they  were  all 
gone." 

The  witness  Fllppin  testified  that  he  had  a 
conversation  with  two  men,  one  being  de- 
fendant the  other  man  doing  most  of  the 
talking;  that  during  the  conversation  they 
informed  him:  "Yon  want  to  be  away  from 


your  beat  up  about  the  courthouse  about  & 
o'clock,  and  he  says,  'We  are  going  to  take 
that  nigger  out — those  niggers  out  and  hang 
them  or  burn  them,  all  three  of  them' ;  says 
'We  are  going  to  raise  thunder,'  or  something 
to  that  effect  up  here  at  that  time.  I  told 
him  I  would  not  be  on  duty,  and  had  nothlng- 
to  do  with  it;  that  I  went  off  at  or  before 
9  o'clock  and  would  not  be  there  at  tiiat 
time  at  all.    I  rung  off  at  8:30." 

Another  witness  says  he  saw  defendant  a 
couple  of  times  the  night  of  this  transaction ; 
the  first  time  he  supposed  atrout  9  or  9:30 
o'clock,  and  the  second  time  about  11  or  12 
o'dock,  or  mayt>e  after  12.  The  last  time 
he  bad  some  cigars  and  whisky  and  some 
champagne;  some  Mumms  extra  dry.  He 
said  he  had  been  down  on  Ninth  street  Be 
says:  "I  dont  know  where  that  whisky,  wine, 
and  cigars  came  from.  I  don't  know  whether 
he  went  down  there  and  stole  them,  or 
whether  somebody  gave  them  to  him ;  I  did 
not  see  the  saloon  they  came  from;  all  I 
know  is  that  he  said  he  had  got  some 
from  down  on  Ninth  street  That  was  the 
night  after  the  raid;  about  an  hour  after 
the  raid,  I  suppose,  I  am  not  sure." 

This  Is  the  case  practically  in  full  on  the 
facts. 

[1]  From  the  evidence  of  the  witness  Child- 
ress he  is  an  accomplice,  if  appellant  Is 
guilty.  He  drank  and  got  some  of  the  whisky 
from  defendant  after  the  transaction,  know- 
ing befbrehand,  he  says,  the  raid  was  going 
to  occur,  and  understanding  that  this  whisky 
came  "ftom  the  raid,"  as  he  terms  it  His 
testimony  to  connect  the  defendant  with  the 
bui^ary  would  have  to  be  corroborated,  and 
this  would  apply  to  any  witness  who  received 
or  bought  any  of  the  whisky  from  appellant, 
If  the  whisky  came  out  of  Patterson's  saloon. 
This  remark  is  made  in  a  gmeral  way  to 
show  their  testimony  would  not  be  Boffldent 
unless  corroborated. 

[2]  There  are  some  grounds  of  the  motion 
for  new  trial  that  cannot  be  considered  in 
the  absence  of  Mils  of  exception:  The  re- 
marks of  the  prosecuting  officers,  the  appli- 
cation for  continuance,  and  objectiona  to  some 
of  the  testimony.  There  are  no  bills  of  ex- 
ception, and  these  matters  are  In  no  way  ver^ 
Ified  and  pass  out  of  consideration. 

[8, 4]  Appellant  Inslats  that  the  evidence 
is  not  sufficient  The  writer  is  inclined  to 
the  opinion  that  this  contention  is  correct 
To  sum  up,  in  a  general  way.  this  evidence 
shows  that  a  policeman  had  been  killed  by 
a  negro,  and  that  a  mob  had  gathered  around 
the  Jail  for  the  purpose  of  securing  this  ne- 
gro, as  well  as  two  others.  In  this  they 
seemed  to  have  failed,  and  then  they  passed 
from  the  Jail  down  the  street  and  tore  up 
the  saloons  belonging  to  McGar  and  Patter- 
sou;  wrecked  than  to  such  an  extent  that 
the  captain  of  the  night  imlice  said  it  looked 
like  a  cyclone'  had  passed  through  that  part 
of  the  town.  No  witness  places  appellant 
present  at  the  wrecking  <a  the  aaloons;  no 


Digitized  by 


Google 


970 


161  BOCTHWUSTEBK  REPOBTEB 


one  Identlfles  flid  wbisky  as  conoliig  oat  of  Pat- 
tenon's  saloon,  onlesB  It  be  contended  that  the 
foct  that  appkumt  had  a  bottle  of  Jersey 
Oreme  and  a  bottle  of  Champagne,  Momios  ex- 
tra dry,  and  a  bottle  of  Mitcdidl  cx  Myrtle 
Spring  whisky.  Patterson  bad  in  his  honse 
champagne;  he  does  not  say  It  was  Momms 
extra  dry.  He  bad  also  Jersey  Greme  and 
Myrtle  Springs  whisky  In  bottles,  but  he  does 
not  undertake  to  Id^tUy  these  as  coming  from 
his  honse;  in  fact,  doea  not  testify  in  r^rd  to 
these  one  way  or  another.  They  may  as  well 
have  come  from  McGar's.  No  witness  places 
appellant  at  the  scene  of  the  wrecking  of  eith- 
er saloon,  and  the  connection,  If  It  Is  made  by 
the  state,  Is  found  In  the  fact  that  he  had 
fonr  bottles  of  wblsky  and  some  cigars  an 
hour  or  so  after  the  wrecking  of  the  saloons. 
If  those  saloons  were  wrecked  for  the  par- 
pose  of  stealing  the  goods  oat  of  them,  thm 
all  parties  who  were  present  and  engaging  in 
It  would  be  equally  responsible  as  principals. 
If  the  saloon  was  broken,  not  for  the  pur- 
pose of  stealing  the  whisky,  but  to  wreck 
it  because  it  belonged  to  the  negroes  Patter- 
son and  McGar  In  connection  with  the  feel- 
ing of  mob  spirit  with  reference  to  falling 
to  get  the  n^roes  In  Jail  for  killing  the  po- 
liceman, thai  the  case  might  not  be  one  of 
burglary  for  the  purpose  of  committing  theft 
If  the  mob  and  riot  spirit  actuated  the  break- 
ing of  the  saloons  with  no  intent  to  appro- 
priate the  property,  then  It  would  not  he  a 
case  of  burglary.  It  is  not  burglary  simply 
to  tear  a  house  to  pieces;  there  must  be  the 
Intent  connected  with  It  to  commit  some 
other  offense  In  connection  with  the  breaking 
and  entry.  But  even  If  burglary  was  com- 
mitted, and  It  be  conceded  the  facts  are  snf- 
fldent  to  show  a  burglary,  unless  appellant 
participated  in  It,  still  he  would  not  be 
guilty  of  burglary.  He  might  be  guilty  of  re- 
ceiving stolen  property  If  be  knew  that  the 
property  be  had  came  out  of  the  saloon. 
The  most  cogent  fact  against  appellant  in 
connection  with  the  burglary.  It  occurs  to  us, 
Is  found  in  the  fact  that  he  stated  the  whisky 
he  had  came  out  of  the  raid,  or  he  got  it 
In  the  raid,  whichever  it  may  be. 

We  have  a  line  of  decisions  in  effect  hold- 
ing that  where  a  breaking  has  been  shown 
and  property  taken  In  connection  with  the 
breaking  from  the  broken  house,  and  the 
property  Is  Identified  as  coming  ont  of  that 
house  and  found  In  possession  of  the  accused, 
this  would  sustain  a  conviction  for  burglary. 
In  ordOT  to  sustain  a  conviction  ander  this 
line  of  authorities,  it  must  show  a  burglary 
for  the  purpose  of  committing  theft,  and  that 
the  proper^  was  taken  and  recently  there- 
after found  in  possession  of  the  accused,  and 
this  propOT^  mast  be  Identifled  as  the  prop- 


erty coming  oat  of  the  boose  Patterson  did 
not  undertake  to  identify  this  prop^^,  aqd 
no  one  undertakes  to  Identltr  it  as  Patter- 
son's property.  The  main  fact  by  whl<2i  it  la 
sought  to  show  this  property  is  that  of  Pat- 
terson Is  that  the  whisky  was  Jeraer  Greme 
and  Uttchell  or  l^tie  Sprbig  whisky.  There 
is  no  evidence  In  the  record  denying  this 
property  came  firom  McGar's  saloon.  The 
same  mob  that  raided  one  raided  the  other ; 
they  were  there  in  00  or  75  feet  of  ea<^ 
other.  McOar  was  not  ased  as  a  witneas. 
and  no  one  connected  with  the  IScGar  eetab- 
lishmrat  was  used  as  a  witness.  This  record 
shows  the  testimoi^r  conld  have  been  made 
mu<A  idearer  and  stronger,  Id^tt^rlng  this 
whisky,  and  not  only  so,  bat  It  coold  lure 
beem  shown  whether  or  not  appeUant  was  in 
that  crowd  at  either  or  both  saloons.  The 
record  clearly  shows  that  there  was  a  great 
number  of  men  in  that  mob,  and  they  all 
seemed  to  have  been  white  men.  Out  of  that 
vast  crowd  who  were  out  on  the  streete  that 
night  and  in  that  riotous  condition  atmut  the 
courthouse  and  around  the  saloons,  evidence 
could  have  been  obtained  that  would  pot  this 
case  In  such  a  light  that  defendants  guilt 
could  have  been  shown.  If  as  a  matter  of 
&ct  he  participated  In  the  taking  of  the  prop- 
erty. There  was  a  singular  dearUi  of  evi- 
dence in  regard  to  that  transaction,  and  it 
was  one  of  the  most  Important  questionB  in 
the  case;  that  is,  to  show  that  appelant  #as 
in  the  mob  that  broke  Into  Patterson's  house, 
and  the  purposes  for  which  that  breaking 
occurred.  With  the  legal  machinery  under 
the  control  of  the  government  and  the  conrtF. 
this  matter  conld  have  been  elucidated  clear- 
ly and  satisfactorily.  Appellant  may  have 
been  In  the  crowd;  th^  have  not  shown  it. 
He  may  have  gotten  the  whisky  from  Pat- 
terson's saloon ;  they  have  not  proved  it  when 
they  could  have  done  so.  It  Is  not  shown 
that  he  did  not  receive  It  from  others  who 
were  engaged  in  it;  he  himself  not  being 
present  In  that  crowd  some  one  would  bare 
known,  or  ought  to  have  Imown,  the  parties 
present  Every  witness  who  testifies  about 
the  matt^  did  not  know  whether  appellant 
was  in  the  crowd  or  not  None  of  them 
saw  him  there,  and  In  fact  there  were  many 
people  on  the  street  at  that  time  of  the  night 
and  engaged  in  these  matters,  and  only 
one  witness  was  placed  on  the  stand,  to  wit 
John  Morris,  who  saw  that  crowd  breaking 
in  those  saloons,  and  he  did  not  see  defendant 
there,  and  said  they  were  white  mai  break- 
ing in  the  saloon.  The  writer  is  not  willing 
to  agree  to  an  afflrmanee  of  tiw  case  on  tbSs 
sort  of  record. 

The  Judgment  la  termed,  and  the  caiue  la 
remanded. 
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DABNEIiL  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Not.  26, 
1918.   On  Behearinjc,  Dee.  IT,  1913.) 

1.  Baix.  (i  08*}— Appeal  Bond. 

Under  Code  Gr.  Proa  19U,  art.  919,  fix- 
ing the  form  of  recognisance  in  eaaea  of  appeal 
from  conTictlona  of^  misdemeanor,  which  coa> 
dndes,  "In  order  to  abide  the  judgmetit  of  the 
Court  of  Criminal  Appeals  of  ute  state  of  Tex- 
as in  this  case,"  a  recogniwioa  omittins  the 
three  words  *in  this  case"  ii  Inauffleient  to 
confer  jurisdiction  on  the  Court  of  Criminal 
Appeals. 

[Ed.  Note.— For  other  cases,-  see  Ball,  Orat 
Die.  1.286;  Dec.  Dig.  {  68.*] 

On  Bebeaiing. 

2.  TKUOaAPBS  AZfD  TXUPHOHU  (|  79*)— Of- 

nnan  —  *'Ihdecent"  —  "Vulgab"  —  "Ob- 

The  use  of  the  expresiion  "son  of  s 
hitch"  in  a  eoDTeraation  over  the  telephone 
faUs  within  the  provision  of  Pen.  Code  1911, 
art  471,  making  the  use  of  mlgar,  profane, 
obscene,  or  indecent  language  over  or  through 
a  telephone  a  misdemeanor,  the  term  "inde- 
cent" meaning  onfit  to  be  beard,  otFensive  to 
modesty  and  ddicacy."  the  term  "vulgar"  sig- 
nifying "lack  of  cultlTatlon  or  refinement," 
while  the  term  "obacene"  means  "offenstre  to 
chastity  or  modesty,"  for  the  expresdoa  used 
ia  not  merely  nide  and  uncouth. 

[Bd.  Note.— For  other  cases,  see  Tdenaphs 
and  Telephones,  Cent  Dig.  |  22;  Dec  Dig.  | 
79.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  4.  p.  8637;  toL  &  pp.  736^  7881; 
▼ol  6,  pp.  4887-4888;  ToL  8,  p.  7786.] 

Appeal  trom  Haskell  Conoty  Conrt;  A.  J. 
Smith,  Jndse. 

B.  H.  Darnell  was  amricted  of  using  vul- 
gar, obscme,  protane,  and  indecent  lanffoage 
over  and  fhrough  a  toI«pbone,  and  he  ap- 
lieala.  Affirmed. 

a  IB.  Lane^  Asst  Atty.  OeiL.  for  the  State. 

PRENDERaAST,  P.  J.  Appellant  was 
convicted  under  an  indictment  charging  that 
he  unlawfully  used  vulgar,  obscene,  profane, 
and  indecent  language  over  and  through  a 
telephone. 

[1]  The  Assistant  Attorney  General  makes 
the  point  that  this  court  has  no  Jurisdiction 
because  the  recognizance  Is  not  in  compliance 
with  the  statute  in  that  It  leaves  oft  the  three 
words  'In  this  case"  in  the  form  prescribed 
by  the  statute  (article  919,  C.  C.  P.).  In  the 
opinion  of  the  writer  this  should  not  have 
been  held  a  fatal  defect  In  Che  recognizance. 
HowevM-,  this  court  has  In  so  many  cases 
held  this  defect  fatal  and  dismissed  the  cases 
because  thereof  that  the  conrt  Is  not  now 
willing  to  overmle  all  these  cases.  We  cite 
some  of  them.  Gryer  v.  State,  36  Tex.  Cr.  R. 
621,  87  8.  W.  753,  38  8.  W.  203 ;  Brock  v. 
State,  72  S.  W.  690;  Page  v.  State,  72  S.  W. 
1134;  Bradley  t.  State,  72  S.  W.  1133;  Ma- 
son T.  State,  74  S.  W.  26;  Helnen  v.  Stete, 
74  S.  W.  776;  Mallard  v.  State,  83  S.  W. 
IIIB:  Armstrong  t.  State,  77  S.  W.  446; 
Fortenberry  v.  State,  72  8.  W.  586;  Forten- 


berry  v.  State,  44  Tex.  Cr.  R.  635,  72  S.  W. 
588;  Adams  T.  State,  44  Tex.  Cr.  B.  6-36,  72 
S.  W.  688. 

Under  the  drcnmataneea  this  court  has  no 
Jurisdiction  of  this  appeal,  and  the  case  la 
therefore  fl^fmliiiwi 

On  Rehearing. 

Since  this  case  was  dismissed  for  an  in- 
sufficient recognizance,  appellant  has  liad  it 
corrected  and  now  brings  the  proper  evidence 
of  a  sufficient  recognizance  entered  Into  in 
the  lower  court  His  motion  to  set  aside  the 
former  dismissal  of  this  case  and  now  decide 
the  case  on  the  merits  Is  therefore  granted. 

it}  The  statute  under  which  aH>eUant  was 
convicted  was  passed  in  1900  and  is  now  arti- 
cle 471,  P.  C,  as  follows:  "If  any  person 
shall  use  any  vulgar,  profane,  obscene  or  in- 
decent language  over  or  through  any  tele- 
phone in  this  state,  he  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction  shall  be 
fined  In  any  sum  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars."  The  lowest 
penalty  was  assessed  against  appellant 

The  uncontradicted  prooX  introduced  by 
both  sides  shows  that  on  April  30,  1913,  ap- 
pellant, who  was  a  subscriber  of  the  tele- 
phone company,  called  up,  on  a  party  line, 
Mr.  Dlnsmore  and  discussed  with  him  over 
and  through  the  phone  the  Insufllclent  service 
the  phone  company  was  giving  to  Ita  sub- 
scribers, and  said:  "I  think  I  know  what 
the  trouble  is,  but  I  don't  know  where  it  la 
from.  Like  the  fellow  that  went  into  the 
saloon  and  shot  it  up  and  shouted,  'I  am  son 
of  a  bitch  from  Texas;* .  and  the  saloon  man 
replied,  *I  knew  you  were  but  did  not  know 
where  you  were  from.' "  At  least  two  others 
on  this  party  line  heard  this  conversation  at 
the  time.  One  of  the  witnesses  at  least  says 
appellant  used  the  words  "son  of  a  bitch" 
twice. 

It  Is  well  knovm  that  the  telephone  ex- 
changes in  this  state  are  In  charge  of  and 
operated  by  young  ladles  almost  exclusively. 
It  was  evidently  the  Intention  of  the  Legis- 
lature to  protect  these  young  ladies,  as  well 
as  the  patrons  of  the  telephone  companies, 
when  In  use  by  any  person,  from  hearing  any 
vulgar,  profane,  obscene,  or  indecent  lan- 
guage used  over  it,  and  that  the  proper  way 
to  prevoit  this  was  to  make  it  an  offense  and 
punish  the  person  who  used  any  such  lan- 
guage. It  makes  no  difference  whether  such 
person  at  the  time  Is  using  it  In  anger  or 
otherwise,  or  uses  such  language  to  and  of 
the  person  to  whom  he  is  talking. 

The  language  used  was  not  profane,  but  it 
was  certainly  Indecent,  vulgar,  and  obscene. 
The  lexicographers  define  "Indecent"  sub- 
stantially as;  "Not  decent;  unfit  to  be 
heard;  offensive  to  modesty  and  delicacy." 
"Vulgar"  as:  "Lucking  cultivation  or  refine- 
ment ;  offensive  to  good  taste  or  refined  feel- 
ings; low;  coarse."  "Obscene"  as:  "Oflen- 
siye  to  chastity  or  modesty;  expreeslug  or 
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presentlDg  to  the  mind  or  view  something 
which  delicacy,  pnilty,  and  decency  forbid 
to  be  exposed;  offensive  to  the  senses;  re- 
pulsive ;  disgusting;  fonl;  filthy;  offeuslve 
to  modesty  and  decency." 

Appellant  contends  that  the  word  "son  of  m. 
bitch"  used  by  appellant,  taken  separately 
or  as  a  collective  phrase,  is  neither  profane. 
Indecent,  vulgar,  nor  obscene,  and  that  the 
language  of  ai^Iant  at  most  is  only  rude 
and  uncouth  and  not  compr^iended  by  the 
statute. 

The  court  expressly  charged  the  Jury  that 
they  could  not  convict  appellant  unless  they 
believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  such  word  constituted 
either  vulgar,  profane,  obscene,  or  indecent 
language.  We  think  appellant's  contention 
cannot  and  should  not  be  maintained,  but 
that  the  Jury  found  correctly.  We  have  no 
doubt  but  that  In  contemplation  of  this  law 
the  language  nsed  was  vulgar,  obscene,  and 
Indecent. 

There  Is  no  other  question  raised  in  such 
a  way  that  we  can  review  lb  Ttm  taig- 
ment  Is  affirmed. 


CHATABIO  T.  STATBL 
(Conrt  of  Criminal  ^^^^  °'  Texas.  Dec.  17» 

L  Gkiminai.  Law  (|  llOl*)— Appbait-Statk- 

HKHT  OF  FaOTS. 

Where  the  court,  after  accused  had  filed  a 
pauper's  afltdavit,  oroereil  the  stenographer  to 
make  out  a  statement  of  focta,  the  stenograph- 
er's refiual  to  make  oat  same  oo  the  ground 
that  be  was  entitled  to  pay  therefor  did  not 
excuse  the  want  of  a  statement  of  facts  in 
the  record,  where  accused  did  not  resort  to 
mandamus  or  any  other  process  to  compel  obe- 
dience  to  the  order,  and  there  was  ample  time 
before  adjournment  of  the  court  and  alBo  with- 
in the  time  allowed  for  filing  the  statement  to 
tiave  resorted  to  such  proceedings. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3204;  Dec  Dig.  |  1101.»J 

2.  CBnaNAz.  Law  (f  1092*)— Appkai^— Bill  ov 

SXCEPTIONS. 

That  the  trial  judge,  after  receiving  the 
bill  of  exceptions  within  the  time  allowed  for 
approving  same,  stated  that  he  could  not  give 
his  approval  until  he  bad  received  the  state- 
ment of  facts  did  not  excuse  the  failure  of  ac- 
cused to  secure  bills  of  exception  in  time, 
where  he  made  no  application  for  extension 
of  the  time;  It  being  obligatory  upon  counsel 
to  follow  up  bills  of  exception  and  see  that 
they  are  approved  and  signed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  GenL  Dig.  JH  2803. 2828.  2834-2861, 2819; 
Dec.  Dig.  i  IMS*] 

Appeal  from  IMstrtet  Conr^  Fayette  Ooun- 
ty;  Frank  B.  Roberts,  Jadge. 

Domingo  Chararlo  wu  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

L.  D.  Brown,  of  La  Grange,  for  appellant. 
C.  B.  Lan^  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.    Appellant  was  convicted 

of  manslaughter;  his  punishment  being  as- 


sessed at  two  yean^  ctmflnonent  In  Ute  pen* 

Itentlary. 

[1]  The  case  la  before  us  without  a  state- 
ment of  facts  or  hills  of  exception.  The 
court  adjourned  on  Uay  31st  The  record 
was  filed  in  this  court  on  July  25th  follow- 
ing. After  conviction  and  before  adjourn- 
ment of  court  the  defendant  filed  his  pau- 
per's affidavit  to  the  effect  that  he  was  un- 
able to  pay  or  give  security  for  the  costs 
for  making  out  the  stenographic  statemoit 
of  facts.  This  was  filed  May  15th,  before 
the  adjournment  of  court  on  May  Slst  The 
conrt  entered  an  order  ordering  the  ste- 
nographer to  make  out  a  statement  6t  facts, 
which  he  declined  to  do  on  the  ground  that 
he  was  entitled  to  receive  bis  pay.  So  far 
as  the  record  is  concerned,  there  is  no  show- 
ing that  appellant  resorted  to  a  writ  of 
mandamus  or  any  process  to  compel  the 
stenographer  to  file  the  statement  of  facta. 
Under  our  decisions  this  lowing  is  not  suf- 
ficient In  order  to  have  brought  himself 
within  the  statute,  as  construed  by  the  de- 
cisions, appellant  should  have  resorted  to 
some  means  or  measure  by  which  he  could 
have  compelled  the  stenographer  to  file  a 
statement  of  facts;  and,  had  the  court  re- 
fused to  force  him  to  do  so,  then  appellant 
would  be  In  condition  to  urge  this  matter 
before  this  conrt  The  appellant  conld  have 
secured  a  statement  of  facts  by  resorting  to 
compulsory  process  at  any  time  within  90 
days  after  the  adjournment  of  court;  and, 
bad  the  court  refused  to  require  the  ste- 
nographer to  make  out  and  file  same,  this 
court  would  reverse  because  appellant  had 
been  deprived  of  his  evidence  on  appeal. 

[2]  Bills  of  exception  were  presented  to  the 
court  within  SO  days.  Just  how  long  be- 
fore the  expiration  of  the  30  days  is  not 
made  definitely  to  appear.  There  is  a  let- 
ter attached  to  the  affidavit  of  the  attorney 
in  the  case,  signed  by  the  district  Judge, 
written  on  the  26th  day  of  June,  In  which  he 
acknowledges  rec^pt  of  bllla  of  exception  In 
a  civil  case  and  refers  to  the  fact  tliat  he 
had  received  the  bills  of  exception  In  appel- 
lant's case  some  time  before  writing  Oils 
letter  but  was  not  In  position  to  sign  or  ap- 
prove the  bills  of  exception  for  want  of  the 
statement  of  facts,  stating  he  would  not  ap- 
prove the  bills  of  exception  until  he  recdv- 
ed  the  statement  of  facts;  that  fala  mind 
was  not  sufficiently  clear  about  what  occur- 
red so  that  he  could  Intelligently  pass  upon 
and  approve  the  proffered  bills  of  exception. 
Under  our  decisions  this  is  not  a  sufficient 
showing.  If  the  defendant  desired  a  long- 
er time  than  the  30  days  after  the  adjourn- 
ment of  court,  he  should  have  had  an  order 
from  the  judge  extending  the  time  beyond 
the  80  days,  and  further  it  seems  to  be  the 
rule  under  the  decisions  that  it  la  obligatory 
upon  counsel  to  follow  up  bills  of  exception 
and  see  that  they  are  approved  and  signed. 
He  was  notified  by  the  judge,  by  the  letter 
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prerlonsly  mentioned,  tbat  he  could  not  or 
would  not  approve  the  blUs  of  exception  un- 
til he  had  the  statement  of  facts.  At  the 
time  that  letter  was  written,  it  was  within 
Ave  days  of  the  limit  of  the  30  days,  connt- 
Ing  from  the  31st  of  May,  or  rather  the  1st 
day  of  June.  There  may  not  then  have 
been,  and  was  not  under  the  circumstances 
set  out  in  the  affidavit  and  this  record,  tim^ 
in  which  to  secure  the  statement  of  facts  for 
the  Judge.  It  thMi  became  the  duty  of  ap- 
pell  ant  to  liave  an  extension  of  time  or  some 
action  by  which  the  statement  of  facts  could 
have  been  gotten  before  the  judge  or  at  least 
to  have  presented  the  matter  for  action  on 
the  part  of  the  Judge  In  either  approving  the 
bills  or  rejecting  them.  The  statute  seems 
to  require  that  there  shall  be  no  want  of 
diligence  on  the  part  of  appellant  or  his 
counsel  in  securing  bills  of  exception.  In 
the  absence  of  securing  the  necessary  state- 
ment of  facts  and  bills  of  exceptions,  under 
the  terms  of  the  statute,  the  appellant  is  re- 
quired to  exercise  all  diligence  necessary, 
otherwise  laches  will  be  Imputed.  Under 
the  circumstances,  In  the  light  of  the  stat- 
ute and  our  det^sloos,  appellant  has  not 
brought  himself  within  the  rule  so  that  these 
matters  can  be  considered  and  a  reversal 
granted  on  account  of  the  failure  to  secure 
bills  of  exception  and  statement  of  facts. 

Without  these  matters  before  us,  there 
Is  no  ground  alleged  that  would  require  or 
authorize  a  reversal  of  QiIb  Judgment  It  Is 
therefore  affirmed. 


CLEMMONS  V.  8TATB. 

{Court  of  Criminal  Appeals  of  Texas.  Dee.  17, 

1918.) 

Cbiminai.  Law  (S  1172*)— Hasuuss  Ebbob— 

insTBUcnoNs. 

In  a  prosecution  for  robbery,  the  court's 
fallnre  to  submit  the  issues  of  nmple  and  ag- 
gravated assault  was  not  prejudicial  to  defend- 
ant, where  the  court  Instructed  the  Jury  to 
acquit  If  defendant  did  not  take  the  ring,  which 
he  was  charged  to  have  taken,  from  oft  the 

JersoD  of  another,  though  the  evidence  would 
ave  sustained  a  conviction  for  assault. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3128,  3154^167,  3159-3163, 
8169;   Dec.  Kg.  {  1175.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt.  B.  Seay,  Judge. 

Frank  Clemmons  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

C.  B.  Lane,  Asst  Atty.  (ien.,  for  the  State. 

HARPER,  3.  Appellant  was  prosecuted 
and  convicted  of  robbery,  and  his  punishment 
assessed  at  five  years'  confinement  In  the 
state  penitentiary. 

No  objection  was  made  to  the  introductiou 
of  testimony  on  the  trial  of  the  case,  and  the 
record  is  brought  before  us  on  the  sole  ex- 
ception that  the  court  failed  to  submit  the 
Issues  of  simple  and  aggravated  assault. 


The  record  discloses  beyond  doubt  that  an 
assault  was  made  by  appellant  on  Kr.  Jones, 
and  Mr.  Jones  says  that  he  took  a  diamond 
ring,  from  oB  his  person,  of  the  value  of  at 
least  $300.  Appellant  denies  taking  this  ring, 
and  testifies  to  facts  which  would  perhaps 
justify  him  in  making  the  assault  The  court 
in  his  charge  instructed  the  Jury  that  if  ap- 
pellant did  not  take  the  fing,  they  would  ac- 
quit appellant  Under  the  evidence  In  this 
case,  when  the  court  instructed  the  jury  tbat 
If  appellant  did  not  take  the  ring  from  off 
the  person  of  Mr.  Jones  to  acquit  him.  It 
was  a  charge  presenting  the  case  as  made  by 
the  testimony  In  behalf  of  appellant  in  a» 
favorable  light  as  he  had  a  right  to  expect. 
If  he  took  the  ring  under  the  circumstances 
detailed  by  Mr.  Jones  and  the  witnesses  for 
the  state.  It  was  robbery,  and  when  the  court 
instructed  the  jury  that  If  he  did  not  take  the 
ring,  as  he  and  his  witnesses  testify,  to  ac- 
quit, it  was  all  he  had  a  right  to  ask.  While, 
perhaps,  It  Is  true  that,  under  the  evidence. 
If  he  did  not  take  the  ring,  he  might  have 
been  convicted  of  an  assault,  yet  when  the 
court  made  the  criterion  of  bis  conviction 
the  fact  of  whether  or  not  he  took  the  rin;; 
as  testified  to  by  the  state's  witnesses,  thl» 
would  not  be  error  of  whldi  he  would  be 
hear^  to  complain.  In  plain  terms  the  Jury 
was  Instructed,  if  he  did  not  take  the  ring 
from  the  person  of  Mr.  Jones  with  the  Intent 
and  purpose  to  appropriate  it  to  his  own  use, 
to  acquit  him,  or  if  they  had  a  reasonable 
doubt  of  such  being  the  case,  to  acquit  The 
case  was  presented  in  a  way  of  which  appel- 
lant will  not  be  heard  to  complain. 

The  Judgment  Is  affirmed. 


YOUNG  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  17, 
1913.) 

Criminal  Law  ({  1081*)— AppbaIt— Notice. 

Unless  the  record  shows  that  notice  of  ap- 
peal  was  given  at  the  term  during  which  ac- 
cused was  tried,  the  Court  of  Criminal  Ap- 
peals Is  without  jurisdiction. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2722-2724/3)02;  I>ec  Dig. 
i  lOSL*] 

Appeal  from  District  Court  Grimes  Coun- 
ty; S.  W.  Dean,  Judge. 

Walt  Young  was  convicted  of  assault  to 
murder,  and  he  appeals.  Affirmed. 

a  B.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted, 
and  convicted  of  the  offense  of  assault  to 
murder,  and  bis  punishment  assessed  at 
three  years'  confinement  in  the  state  peni- 
tentiary. 

The  record  before  us  does  not  disclose  that 
any  notice  of  appeal  was  given  during  tlie 
term  of  court  at  which  appellant  was  tried; 
and,  under  such  circumstances,  we  have  no 
Jurisdiction  of  the  case.   Ofileld  v.  State,  61 
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Tex.  Cr.  R.  340.  586, 135  S.  W.  566, 568.  How- 
ever, we  bare  read  the  record;  and,  if  the 
case  was  properly  before  ua  for  review,  there 
la  no  error  assigned  that  would  aathorlae  a 
reversal  of  the  case. 
Ths  appeal  is  dlamlssed. 


FLOYD  V.  STATU. 

(Coart  of  Criminal  Appeals  of  Texas.   Dee.  17, 
1913.) 

1.  Gbihinai.  Law  (S  10^*)— Apfbal— Nbcbs- 

BXTY  or  STATBKBlfT  OV  FACn. 

In  the  absence  of  any  statement  of  facts, 
the  court  cannot  say  whether  the  charges  re- 
Quested  should  or  snoold  not  be  eiven,  nor  re- 
view those  groonda  in  the  motion  complaining 
of  the  diarge  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lsw.  Gent.  Dig.  U  2862.  2S64.  2926.  2D84, 2888, 
2989,  2941.  2942.  2947;  Dec.  Dtg.  %  1097.«1 

2.  CaiKiHAL  Law  (J  1144*)— Appkai^Pbt- 

BmiFTIONS. 

In  the  absence  of  a  statement  of  facts,  the 
camt  must  and  does  presume  that  the  trial 
court  chained  the  law  applicable  to  the  evi- 
dence introduced  and  all  the  law  necessary  to 
be  given. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  11  2736-2764,  2766-2771. 
2n4-2781,  2901,  l»16-3037;  Dec.  Dig.  | 
1144.»] 

3.  Cbiuznai.  Law  (|  1036*)  —  Niobs8itt*oT 

Objection— Evidence. 

Objection  to  the  admission  of  evidence 
comes  too  late  after  verdict  and  appeaL 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  16S1-1640,  2689-2641;  Dee 
Dig.  I  1036.»] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  B.  B.  Seay,  Judge. 

Will  Floyd  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

a  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  murder,  and 
his  punishment  assessed  at  Imprisonment  In 
the  penitentiary  for  life. 

[1]  No  statement  of  facts  accompanies  the 
record ;  consequently  we  cannot  say  whether 
the  charges  requested  should  or  should  not 
have  been  given.  Neither  can  we  review 
those  grounds  In  the  motion  complaining  of 
the  charge  of  the  court 

[2]  In  the  absence  of  a  statement  of  facts 
we  must  and  do  presume  that  the  court 
charged  the  law  applicable  to  the  evidence 
introduced,  and  all  the  law  necessary  to  be 
given.  However,  there  are  several  bills  of 
exception  in,  the  record  in  regard  to  the  in- 
troduction of  testimony.  As  to  the  testimo- 
ny of  the  witness  H.  Baker,  under  the  facts 
as  stated  by  the  court  in  approving  the  bill, 
it  was  clearly  admissible  as  res  gestae  of  the 
transaction.  As  to  the  testimony  of  Dr. 
Howard,  which  was  excluded  by  the  court, 
we  do  not  think  the  court  erred  in  permit- 
ting the  county  attorney  to  ask  the  questions 
he  propounded  to  this  witness  and  other  wit- 


nesses. In  our  opinion,  if  tlis  court  correct- 
ly states  the  facts  in  approving  the  blUs,  the 
court  was  in  error  In  excluding  the  testimo- 
ny, and  the  county  attorney  was  correct  In 
insisting  that  the  testimony  was  admissible 
as  a  dying  declaration,  and  his  persistence  in 
trying  to  get  it  adoiitted  would  not  present 
reversible  error. 

[3]  Several  of  the  other  bills  copied  in  the 
record  the  court  declined  to  approve,  btatlng 
that  no  such  objections  were  made,  and  the 
testimony  was  admitted  without  objection. 
It  may  be  that  counsel,  after  the  trial  of  the 
case,  decided  that  certain  testimony  ought 
not  to  liave  been  admitted,  but  it  Is  too  late 
after  verdict  and  Judgment  to  raise  ttie  ob- 
jections. 

Hie  judgmeiit  la  afHrmed. 


DEAN  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  17, 
1913.) 

1.  CanaiTAi.  Law  (S  406*>— ADHi8SiBiz.rrT  or 

EVIDBNCS— AGBEBMENT  TO  PLEAD  GUTLTT. 
Where  defendant  through   her  attorney 
agreed  to  plead  guilty,  but  afterwards  exerda- 
ed  her  right  not  to  do  so,  such  ngnmunt  was 
not  admisBible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Gibnlnal 
Law,  Cent  Dig.  H  785,  804^7,  8a(M27: 
Dec  Dig.  i  406.*] 

2.  Gbhonai,  Law  ({  1006*)— Afpul— ItooBs- 

BITT  OF  EXCKPTtONS. 

On  appeal  in  a  misdemeanor  case,  where 
no  exception  was  reserved  to  the  fallnra  of  the 
court  to  give  defendants  requested- charges, 
the  court's  action  was  not  presented  In  a  way 

to  authorize  a  review. 

[Ed..  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2668,  2OT0;  Dec.  Dig.  | 
10B6.*] 

3.  CannKAi.  Law  (§  1172*)— Pbosbcutiok— 
iNsrancTiONB. 

Under  an  information  charging  that  de- 
fendant was  the  lessee  of  the  premises  and 
kept  a  bouse  of  proatttatioa,  where  the  evi- 
dence fully  supported  such  allegation,  error  in 
defining  the  offense  by  copying  the  entire  stat- 
ute as  to  such  offenses  was  not  reversible  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  812S,  3154^^167,  81S9-3163, 
3169 ;  Dec  Dig.  J  UTO.*] 

Appeal  from  Gregg  County  Court;  J.  H. 
McHaney,  Judge- 
Ella  Dean  was  convicted  of  keeping  a 
house  of  prostitntton,  and  she  ^ipeals.  Af- 
firmed. 

G.  E.  Lanei,  Asst  Atty-  Oen.,  for  title  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  keeping  a 
house  of  prostitution,  and  her  punishment 
assessed  at  a  fine  of  $200  and  20  days'  con- 
finement In  the  county  jail. 

[1]  In  bills  of  exception  it  is  shown  that 
the  county  attorney,  by  appellant's  attorney 
and  the  county  c^erk,  undertook  to  prove  that 
appellant  through  her  attorney,  had  agreed 
to  enter  a  plea  of  guilty  at  this  term  of 
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court  The  court  promptly  sustained  appel- 
lant's objections  to  any  such  proof  being 
made,  and,  having  done  so,  the  bills  present 
no  error.  "While  it  is  true,  if  an  agreement 
bad  been  entered  Into  It  ought  to  have  been 
lived  up  to,  jet  If  the  appellant  did  not  de- 
sire to  enter  a  plea  of  guilty,  as  her  counsel 
agreed  she  wonid  do,  It  was  her  rlgnt  not  to 
do  so.  and  let  the  state  prove  her  guilt  If  It 
could  do  so,  and  the  court  correctly  held  that 
this  agreement  of  counsel  was  not  admissible 
In  evldaice. 

[2]  There  were  several  special  charges  re- 
quested, some  of  which  were  not  given,  but 
no  exceptions  were  reserved  to  the  failure 
of  the  court  to  ^ve  such  instructions,  and, 
this  being  a  misdemeanor,  the  questions  are 
not  presented  in  a  way  that  we  would  be  au- 
thorized to  review  them. 

[3]  There  la  one  complaint,  Id  the  motion 
for  a  new  trial  to  the  charge  as  given,  that  It 
authorized  a  conviction  of  appellant  upon  a 
state  of  facts  not  supported  by  the  evidence. 
The  information  did  chai^  that  she  was  the 
lessee  of  the  premises,  and  kept  the  house  as 
a  bawdyhonse  or  house  of  prostitution,  and 
the  evidence  amply  and  fully  supports  these 
auctions,  and  that  in  defining  the  offense 
tlie  oonrt  copied  the  entire  statute  would  not, 
under  the  clrcnmstances,  present  reversible 
error.  The  statement  of  facts  in  this  case  la 
not  presented  In  a  very  Intelligent  shape.  It 
embraces  more  objections  and  remarks  of 
counsel  for  appellant  and  the  state  than  it 
does  the  testimony  of  the  witnesses.  Howev- 
er, we  have  carefully  studied  It,  and  no  tes- 
tiroony  was  admitted  by  the  conrt  that  was 
not  properly  admissible. 

The  Judgment  Is  affirmed. 


Ox  parte  COFS^IB, 

(Court  of  Grimlnal  Appeals  of  Texas.  Dee.  10, 

1913.) 

1.  Contempt  (%  44*)— Poweb  to  Puhibh. 

It  is  essential  to  the  power  to  punlEih  for 
contempt  that  the  court  have  Jarisdfction  both 
of  the  subject-matter  and  the  person  and  ao- 
thorlty  to  render  a  judgment  upon  the  facts 
addaced. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  H  128-180;  Dec.  Dig.  S  44.*] 

2.  Habeas  Cobft7b  ({  92*)— Scope  ot  Review 
—Contempt. 

In  determining,  in  original  proceedings  in 
habeas  corpus  In  the  Court  of  Criminal  Appeals, 
tibe  power  of  a  court  to  fine  for  contempt,  the 
court  mav  go  behind  the  judgment  and  ascer- 
tain the  facts. 

[Bd.  Note. — For  other  cases,  see  Habeas  Cor- 
^i^^Cent.  Dig.  »  81,  83,  87-^;  Dec  Dig.  S 

8.  CoimeMFr  (|  10»)— What  CoKarrrruTEs— 
Statekkitt  ot  Attobnet. 

A  statement  by  the  county  attorney  In  the 
presence  of  the  court  that.  Inasmuch  as  the 
court  had  permitted  a  private  citizen  to  appear 
and  defend  In  a  criminal  case,  he  would  decline 
to  represent  the  state  and  dissolve  his  connec- 
tion with  the  case  did  not  subject  him  to  be 
fined  for  contempt,  where  the  court  did  not 


order  him  to  proceed  in  the  case  but  adjourned 
court  and  snbseqaeDtly  appointed  anouier  at- 
torney to  represent  the  state. 

[Ed,  Note^For  other  cases,  see  Contempt. 
Cent/Dig.  H  19-22;  Dee.  Dig.  |  10.*] 

Original  application  for  wrtt  of  habeas 
corpus  by  Thomas  J.  Goftee.  R^ator  dla- 
charged. 

ThoB.  J.  Coffee^  of  Colorado  City,  for  ap- 
pelant Llghtfoot,  Brady  ft  Bobertaon.  of 
Austin,  and  0;  B.  Isjm,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  7.  A|>pUcant  Is  connty  a^ 
tomey  of  Mitchell  county  and  was  fined  for 
contempt  In  the  sum  of  flO>  by  the  county 
juc^  The  Judgment  of  the  court  Is  u  fbl- 
lows:  "On  this  the  2lBt  day  of  July,  19X3, 
when  cause  Na  1004,  State  of  Texas  t.  An- 
drew McQtiiee,  was  called  for  trial,  J.  N. 
McOehee,  father  of  the  said  Andrew  Mc- 
Gehee,  addressed  the  court  and  asked  per- 
mission to  appear  as  counsel  tor  his  son, 
the  said  Andrew  McG^Lee.  Premisea  con- 
sidered, Oka  court  granted  the  said  J.  N. 
McG^ee  the  iffivllege  of  representing  his 
son,  the  said  Andrew  McOehee,  being  then 
and  there  a  minor  and  (Charged  by  indict- 
ment for  a  misdemeanor,  against  the  peace 
and  digni^  of  the  states  Whereupon  the 
coun^  attorney,  ^omas  J.  Coffee^  arose  and 
addressed  the  court;  stating  that  If  the  court 
permitted  the  said  J.  N.  McOehee  to  appear 
In  behalf  of  bis  s<m,  the  said  Andrew  Mc- 
Oehee, who  was  a  minor,  being  only  18  years 
of  age,  he  (the  said  Thomas  J.  Coffee,  coun- 
ty attorney)  would  not  appear  as  counsel  for 
the  state  of  Texas,  whereupon  the  court  ask- 
ed the  said  Thomas  J.  Coffee,  county  attor- 
ney, if  it  was  only  from  the  fact  that  the 
court  had  given  said  J.  N.  McOehee,  the 
father  of  said  Andrew  McOehee,  permission 
to  appear  for  his  son,  the  said  Andrew  Mc- 
Oehee, that  caused  him  to  vrlthdraw  from 
the  prosecution  of  said  cause.  The  said 
Thomas  J.  Coffee,  county  attorney,  answered 
in  the  afflrmatlTe  and  started  to  absent  him- 
self from  the  courtroom,  the  conrt  then 
and  there  being  in  session,  and  for  the  said 
conduct  of  the  said  Thomas  J.  Coffee,  coun- 
ty attorney,  A.  J.  Coe,  county  judge  of  Mitch- 
ell county,  holds  and  is  of  the  opinion  that 
the  said  Thomas  J.  Coffee,  county  attorney, 
is  guilty  of  contem[>t  of  said  court  and 
should  be  fined  In  the  sum  of  |10.  It  Is 
therefore  adjudged  and  decreed  by  the  court 
that  the  defendant  is  guilty  of  contempt 
of  court  and  a  fine  of  910  is  assessed  against 
defendsnt  Thomas  3.  Coffee" — and  then  fol- 
lows the  usual  recitals  in  the  jndgment  of 
the  conrt.  And  it  was  further  ordered  that 
he  be  order^  Into  the  custody  of  the  sheriff 
to  be  held  by  him  until  the  fine  was  paid, 
and  in  default  of  payment  the  sheriff  was  or- 
dered to  place  defendant  In  the  county  Jail 
:  of  Mitchell  county  until  it  was  paid. 
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There  la  also  an  approved  statement  of 
facts  filed  by  the  county  Judge  as  follows: 
"Be  It  remembered  that  on  the  21st  day 
of  July,  1913,  the  case  of  State  of  Texas  t. 
Andrew  McGehee  (No.  1604),  pending  In  the 
county  court  of  Mitchell  county,  Tex.,  was 
regularly  called  for  trial,  and  J.  N.  HcG^ee, 
father  of  the  defendant,  Andrew  McGehee, 
asked  permission  of  the  court  to  ai^>ear  as 
counsel  for  his  son,  the  defendant,  after  the 
state  had  amiounced  ready  for  trial,  and 
said  McGehee  bad  also  announced  ready 
for  his  son,  the  said  defendant,  and  the  said 
Andrew  McGehee  being  a  minor,  IS  years 
of  age,  the  court  granted  the  said  J.  N. 
McGehee  the  privilege  of  acting  as  counsel 
for  and  In  behalf  of  his  said  son,  the  d^end- 
ant,  Andrew  McGehee.  The  Jury  bad  been 
challenged  for  cause  and  ijeremptorily,  but 
jury  had  not  been  sworn  to  try  the  case, 
when  thereupon  the  county  attorney,  Thos. 
J.  Coffee,  stated  to  the  court  that,  if  the 
court  permitted  the  said  J,  N.  McGehee  to 
represent  the  defendant,  his  son,  he  (Coffee) 
would  not  represent  the  state  of  Texas.  The 
court  then  asked  the  said  county  attorney, 
Thos.  J.  Coffee,  If  It  was  for  that  reason 
(referring  to  the  statement  of  said  Coffee, 
Above  given),  and  the  said  Coffee  stated  It 
was  that  fact  alone  (J.  X.  McGehee  was  not 
a  lawyer,  and  no  license  had  been  issued 
him  to  practice  law).  Thereupon  the  court 
had  the  clerk  to  enter  up  a  fine  of  ¥10 
agaiust  said  Coffee  for  contempt  of  court, 
after  which  the  said  Coffee  absented  him- 
self from  the  courtroom." 

There  aie  also  some  matters  made  to  ap- 
pear  by  affidavits  to  the  effect  that  the  court 
then  took  a  recess,  this  being  In  the  morn- 
ing until  after  the  noon  Iioor,  when  an- 
other attorney  was  appointed  to  represent 
and  did  represent  the  state.  It  is  Uttle 
•donbtfol  u  to  whether  we  shoold  consider 
tbese  affidavits  in  the  attUnde  in  which  the 
case  Is  presented.  If  the  evidence  had  been 
presented  only  upon  affidavits,  there  would 
be  less  room  for  doubt  npon  this  Question ; 
but,  where  the  Judge'  has  adjudicated  the 
matter  and  followed  an  approved  state- 
ment of  facts  In  relation  to  it,  there  may 
be  some  question  as  to  .whether  the  affidavits 
in  this  connection  should  be  considered,  but 
It  is  not  deemed  eeaentlal,  in  the  manner 
In  which  this  case  Is  presented,  to  pass  npon 
that  question. 

[1,2]  We  have  an  unbroken  line  of  an- 
thorltlea  since  the  Degraer  Case,  30  Tei:. 
App.  566,  17  S.  W.  1111,  to  the  effect  that 
three  things  must  occur  in  order  to  author- 
ize the  court  to  flue  for  contempt:  First,  Ju- 
risdiction of  the  subject-matter ;  second, 
Jurisdiction  of  the  person;  and,  third,  the 
authority  of  the  court  to  render  a,  Judgment 
upon  the  facta  adduced.  In  other  words, 
that,  having  Jurisdiction  of  the  person  and 
subject-matter,  there  must  be  authority  In 
the  court  to  render  a  Judgment  upon  the 


facts  which  form  the  basis  or  predicate  for 
the  Judgment,  and,  if  no  Judgment  would  be 
Justified  under  the  given  state  of  facts,  then 
the  judgment  would  be  void  and  subject  to 
be  set  aside  onder  habeas  corpus;  and  the 
rule  Is  further  laid  down  that  we  can  go 
b^lnd  the  Judgment  of  the  court  to  ascer- 
tain these  facts. 

In  the  instant  case  the  applicant  was  the 
county  attorney,  and  It  seems  from  the  state- 
ment of  facts  and  adjudication  of  the  court 
that  he  refused  to  appear  in  this  case  be- 
cause J.  N.  McC^ee  was  not  s  lawyer,  and 
therefore  not  authorized  to  appear  In  court 
and  represent  his  son  or  practice  law.  It 
Is  deemed  unoecessary  to  discuss  the  right 
of  the  ^der  McGehee  to  appear  In  b^ialf  <tf 
his  son  and  the  relation  to  this  case  of  this 
matter. 

tl]  The  question  hen  is  as  to  whether  or 
not  appellant,  refusing  to  appear  as  connad 
in  the  case,  would  subject  himself  to  con- 
tempt. From  the  adjudication  of  the  court 
and  from  the  facts  approved  by  him,  quoted 
above,  the  offense  of  the  county  attorney 
was  tiiat.  Inasmuch  as  the  court  permitted 
a  private  citizen  to  appear  in  court  and  de- 
fend a  criminal  case,  he,  as  county  attorney, 
would  decline  to  appear  and  represent  the 
state,  and  for  this  reason  only  the  court 
states  he  did  not  appear  and  for  this  rea- 
son only  he  placed  him  In  contempL  It  will 
be  noticed,  when  he  notified  the  court  that 
he  declined  to  appear  under  the  clrcum- 
stances  and  dissolved  his  connection  with 
the  case,  the  court  fined  him.  The  court 
did  not  order  or  require  applicant  to  pro- 
ceed,  but,  if  we  go  to  the  affidavits  above  re- 
ferred to,  then  we  find  that  he  adjourned 
court  and  subsequently  appointed  another  at- 
torney, which  the  judge  was  authorized  to 
do  on  account  of  the  abs»ce  of  the  countr 
attorney  at  the  time  of  reconvening  Um 
court  The  appointed  counsel  seems  to  hara 
conducted  the  trial  of  the  case.  The  sim- 
ple fact  that  a  lawyer  states  he  severs  hla 
connection  with  a  case  In  the  presence  ot 
the  court  would  not,  in  our  judgment  In 
and  of  itself  form  a  basis  of  contempt  pun- 
ishment There  must  be  something  more. 
If  the  court  had  ordered  him  to  proceed 
and  he  had  disobeyed  tlie  order^  we  wonid 
have  a  different  proposition,  niere  amy  be 
reasons  why  an  attorney  may  under  some 
circumstances  sever  his  connection  with  a 
case,  and  in  which  he  would  not  only  be  Jm- 
tlfled  but  the  ethics  of  his  professfon,  aa  well 
as  the  law,  may  d^and  or  authorlxe  sndi 
action.  We  are  of  tbe  opinion,  OiereCore^ 
that  the  mere  act  ot  stating  he  severed  Us 
connection  with  the  case  would  not  be  suffi- 
cient to  Justify  the  court  In  placing  Uie  at- 
torney in  contempt 

We  are  of  opinion  the  county  attomer  was 
not  in  contempt  of  court  In  stating  tliat  he 
severed  his  connectloa  with  the  case  under 
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the  dTcnmstances.  We  therefore  bold  t&at 
the  contempt  panUOmient  was  not  jortUtod, 
and  relator  U  ordered  die  charged. 


UBACH  T.  STATB. 
^ioart  of  Orlmlnal  Appeala  of  Team,  The.  17, 

Cbiuiku.  Law  (IS  1090, 1007*)— Apfead-Bec- 
OBD— SraTBiiXNT  OF  FAon  ur  Bill  ov  Bz- 

CEFTIONB. 

Absent  a  itatemrat  of  facts  and  bills  of 
exceptioDs,  grounds  in  the  motion  for  new  trial, 
eomplaioing  ol  the  rejectioD  of  evidence,  of  the 
failure  of  the  court  to  charge,  and  based  on 
newly  dlsooTered  evidence,  cannot  be  reviewed. 

^!d.  Note^For  other  cases,  aee  Criminal 
Unr,  Cent  Dig.  U  2653,  2789. 2803-2822.  282S- 
2827,  2862.  286^.  2026-2928.  2034.  2038,  2041. 
2047,  2048 :  Dec.  Dig.  K  1000,  1007.*] 

Appeal  from  Criminal  District  Oonrt,  Dal- 
las County ;  Bobt  B.  Bear,  Judge. 

Aaron  I^adi  wax  oonvlcted  of  bnrglaiTi 
and  he  appeals.  Afflrmed. 

a  B.  lAD^  Asst  Atty.  Oea,  for  ttie  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  burglary,  his  punishment  being  assessed 
at  two  years'  confinement  In  the  penitentiary. 

The  record  la  before  us  without  a  state- 
ment of  facts  or  bills  of  exception.  The 
first,  second,  and  third  grounds  of  the  motion 
for  a  new  trial  refer  to  the  rejection  of  tes- 
timony, and  cannot  be  considered  in  the  ab- 
sence of  the  statement  of  facts  and  bills  of 
exception.  The  fourth  ground  alleges  error 
on  the  part  of  the  court  In  not  chai^g  on 
drcumstantlal  evidence.  Because  the  evi- 
dence Is  not  before  us,  this  matter  cannot  be 
revised.  The  fifth  ground  refers  to  newly 
discovered  evidence.  In  the  absence  of  the 
statement  of  facts,  we  cannot  tell  whether 
this  gronnd  presents  error  or  not 

As  the  record  Is  presented  to  us»  the  jndc- 
ment  is  sfllrmed. 


WHITE  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.  Dec  10, 
1913.) 

CaxuiNAL  Law  ({  867*)— Miboonduct  ot  Jvar. 

Where  the  sole  defense  is  insanity,  and  an 
agreement  on  a  verdict  of  guilty  of  mnrder  In 
the  second  degree  ia  procured  as  a  result  of  the 
argument  of  certain  lurors  fliat  tlurs  is  a  lun- 
acy cMnmission  at  uie  penitentiary,  and  that 
thU  commission  is  better  able  to  pass  upon  de- 
fendant's insanity  that  the  doctors  who  testified 
thereon,  and  tliat  if  defendant  is  insane  he  will 
not  be  placed  in  fbm  penitentiary,  th«  ease  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2064,  2000;  Dec  Dig.  { 
867.*] 

Appeal  from  District  Court,  Clay  County ; 
P.  A.  Martin,  Jad|^ 

Sterling  White  wu  convtcted  ct  mnrder  tai 
the  aeeoai  degree^  and  appeals.  Berersed 
and  remanded. 


Ta:^or  &  Humphrey  and  Wantland  St  Par- 
rish,  all  of  Henrietta,  for  appellant  C.  E. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant,  from  a  conviction 
tor  murder  in  the  second  degree,  prosecutes 
this  appeal.  His  sole  defense  as  made  by  the 
evidence  was  that  he  was  Insane  at  the  time 
he  killed  the  young  lady. 

The  record  discloses  that  appellant  was 
a  young  man  who  had  lived  an  exemplary  life 
up  to  the  time  of  the  commission  of  this  of- 
fense. He  had  been  engaged  to  marry  Miss 
May  B.  Lee.  When  the  time  fixed  for  the 
marriage  approached,  Miss  Lee  postponed 
the  marriage  for  two  months.  When  the 
second  date  approached,  appellant  procured 
the  license,  bat  Miss  Lee  insisted  again  on 
postponing  the  marriage,  this  time  for  two 
years.  Words  ensued,  and  the  engagement 
was  broken.  Miss  Lee  began  receiving  com- 
pany from  other  young  men,  when  appellant 
approached  her  father  and  asked  him  to 
send  her  away  until  he  could  gather  his  crop, 
when  he  would  leav^  stating  at  the  time  he 
loved  her  so  much  that  he  Just  could  not 
stand  seeing  her  go  with  others.  Witnesses 
say  that  appellant  became  morose  and  differ- 
ent from  what  he  had  been  before.  One 
night  Miss  Lee  was  at  a  party.  Appellant 
went  to  this  party  and  saw  her  than  with 
another  young  man.  She  passed  and  he  saw 
the  flash  of  a  ring  on  her  hand,  when  he 
puUed  his  i^stol  and  shot  her;  the  shot 
causing  her  death.  He  thai  tamed  the  pis- 
tol on  himself,  shot  himsdf  twice  in  the 
breast  and  once  In  the  head,  bat  none  of 
these  wounds  proved  fataL  The  pivotal  Is- 
sne  in  the  case  was:  Was  appellant  sane 
or  Insane  at  the  time  he  fired  the  shot?  The 
state's  witnesses  detail  facts  that  would 
anthorise  the  Jury  to  find  ttiat  appellant  was 
sane,  and  this,  their  verdict  would  Indicate 
was  their  finding.  Appellant  introdnoed  a 
number  of  witnesses  on  the  question  of  his 
sanl^,  and  these  wttnesses  woold  Jiave  him 
insane.  Mr.  Bladmtock  would  have  a  strealc 
of  insanity  In  appellant^s  ftunily;  some  tjt 
his  relations  being  in  the  Insane  asylum  in 
Arkansas.  Drs.  Reed,  Foot^  Jones,  and  Cal- 
houn all  testify  that  in  th^  opinion  he  was 
insane  at  the  time  of  the  commission  of  the 
oflenBe.  Drs.  Reed  and  Foots  were  called 
to  see  him  immediately  after  the  shooting 
and  waited  on  him  that  ni|^t  and  the  next 
morning.  Dr.  Foote  says  he  was  the  family 
physician  and  had  known  appellant  intinute- 
ly,  and  testifies:  "I  observed  his  actions  and 
Ustmed  to  his  talk  that  day  while  I  was 
there  and  saw  him  several  times  before  he 
was  moved  to  Henrietta*  and  flrom  his  man- 
ner d  talk  and  from  his  actions  I  am  sure 
he  was  Insane  at  that  time,  and  I  am  sure 
that  he  did  not  know  the  nature  and  conse- 
quences of  the  act  he  had  committed.  Be 
was  Insane  at  that  time,  and  he  was  suffering 
with  ttiat  type  d  insanity  known  as  melan- 
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dioUa. .  I  am  van  at  tile  time  I  mw  Un 
and  talked  wttb  Urn  tbat  be  did  not  taave 
mind  enoiug^  to  know  right  from  wrong." 

The  court  fftirly  anbrnltted  the  lame  to 
the  Jnry,  and  we  would  not  distarb  th^ 
verdict  if  it  was  not  for  matters  Oat  took 
place  in  the  jury  room.  On  the  motion  for 
rehiring  thwe  was  evidence  addnoed,  and 
J.  F.  McNealt  a  witness  for  the  state,  tes- 
tified three  of  the  juymen,  Pamplin,  Rob- 
erts, and  Coggins,  voted,  '*Not  goUtr,**  glrlng 
as  their  reason  they  believed  appellant  waa 
insane,  when  the  followlj^  questions  were 
propounded  and  answers  elicited  from  the 
witness:  "Q.  Now  I  will  ask  yon  if  it  Is  not 
a  fact  that  Pamplln  and  Roberts  stated  in 
t3ie  iwesoice  of  the  jury  up  there  tbat  tbe 
reason  tlk^  bad  concluded  to  vote  with  the 
balance  of  the  jury  was  because  some  of  the 
Jurors  said  that  there  was  a  conunlSBlon  In 
the  penitentiary  that  would  pass  on  his  aan- 
1^  <Hr  insanity,  and  that  If  he  was  insane  he 
would  not  have  to  stay  In  the  penitentiary? 

Well,  tltey  did  say  something  of  that 
kind.  Q.  'Ebef  did  admit  to  you  and  the 
balance  of  the  Jurors  that  the  reason  they 
had  agreed  to  convict  him  was  because  some 
of  tbe  Jurors  had  argued  that  a  commission 
was  appointed  and  there  was  no  danger  of 
his  having  to  stay  in  the  penitentiary  if  be 
was  insane?  A.  It  Is  true  that  ttiere  wbb 
some  talk  of  that  kind,  but  I  oould  not  eay 
there  was  anything  about  it  being  appointed. 
Q.  But  the  question  I  aAked  you  was :  Did 
not  tihey  say  that  they  were  willing  to  con- 
vict blm  because  they  had  learned  that  there 
would  be  a  commission  down  there  tbat 
would  examine  him  and  If  he  was  insane 
tbey  would  smd  bbn  to  the  asylum?  A. 
Tes,  this  commission,  tbey  said  tiiere  would 
not  be  insane  men  worked  In  the  peniten- 
tiary. Q.  And  that  was  tbe  reason  ttcF 
would  give  him  a  verdict  of  guilty?  A.  Yes, 
sir.  Q.  That  was  after  some  of  them  bad 
argued  Oiat  there  would  be  a  comndsslon 
down  there  to  pass  on  it?  A.  It  waa  after 
we  bad  taKed  about  thiit  Q.  Now,  thai, 
who  was  it,  if  you  remember  the  name  of 
the  Jum,  who  advanced  the  idea  that  there 
would  be  a  commission  down  then  to  pass 
on  his  sanity  or  Insanity?  A.  Wdl,  Ur. 
King  and  I  both  talked  about  It;  said  that 
we  believed  there  would  be  arrangements 
made  tor  crasy  men;  that  we  did  not  be- 
lieve tbey  worked  craay  men  In  tbe  peniten- 
tiary. Q.  Ton  all  had  a^oed  that  before 
these  Jurors  said  if  tiiat  was  so  they  would 
be  wiUlng  to  ccmvict  blm,  hadn't  you?  A. 
Tes;  sir." 

Mr.  King  was  foreman  of  the  Jury  and  tea* 
titled:  *^  Now,  la  It  not  a  fsct  that  after 
you  all  had  retired  to  consider  of  your  ver- 
dict, and  soon  after  you  began  to  discuss 
these  matters,  tbe  Jurors  began  to  discuss 
the  fact,  and  you  and  Mr.  McNeal  began  the 
argument  with  tbe  Jury  that  there  was  not 
any  danger  of  this  fellow  having  to  serve  In 
the  penitentiary  It  be  was  insane;  that 


tbtte  a  commission  Uuan  tbat  would 
pass  on  bis  sanity;  and,  if  he  waa  insane^ 
that  he  would  not  have  to  stay  In  the  peni- 
tentiary? A.  TbAt  question  came  i^;  I 
said  this,  *Tbey  did  not  work  crasy  mm  in 
the  penitentiary.*  Q.  Is  it  not  a  fact  tbat 
yon  and  Mr.  McNeal  used  the  argument  to 
these  Jurors  tliat  there  would  be  a  commis- 
sion tben  to  pass  on  his  insanity,  and  tliat 
if  he  was  crazy  he  would  not  have  to  work 
in  the  penitentiary?  A.  I  said  Uila,  They 
would  not  work  a  craay  man  there,  uid  had 
authorities  to  look  after  that  bwlneas.*  I 
did  not  say  commission ;  that  was  my  opin- 
ion. Q.  Ton  did  not  bear  any  testimony 
about  there  bdng  that  Und  of  an  arrange- 
ment In  the  penitentiary?  A.  No,  sir.  Q. 
In  other  words,  tbat  argument  that  you  were 
putting  up  was  not  because  of  any  testimony 
that  you  beard  or  any  law?  A.  Tbat  was 
simply  my  opinion,  and  th»e  was  no  doubt 
in  my  mind  at  the  time  tlmt  tboe  was;  bnt 
Binoe  that  I  am  told  tliere  is  not^  Q.  la  It 
not  a  tect  tbat  Mr.  Pauqtlin  and  Mr.  J.  W. 
Roberts,  in  the  presence  of  J.  F.  McNeal« 
said  that  If  they  had  such  an  arrangement 
there  tbey  would  vote  for  "GuUty"?  A.  No, 
sir;  I  did  not  hear  that  Q.  Now,  tb^  Mr. 
King,  it  was  the  intention  and  purpose  of 
yoonelf  to  have  made  those  statements  for 
the  porswse  of  letting  the  Jurors  see  that 
there  was  not  any  danger  of  an  insane  man 
being  worked  there  like  a  sane  man;  that 
was  your  object?  A.  That  was  my  opinion, 
I  believed  tbat  was  true.  Q.  Now,  Mr.  King, 
yon  are  no(  in  a  position  to  say  thst  tbat  did 
not  influence  some  of  the  Jurors,  yon  giving 
that  opinion?  A.  No,  sir;  I  do  not  know 
what  influenced  tbe  jurors." 

Mr.  Cf^lns  was  also  ofloed  by  the  state 
and  testified  on  this  issue:  **Q.  Did  you  hear 
them  arguing  up  there  'in  the  Jury  room 
about  ttiere  being  a  commission  ai^pointed 
in  the  podtentlary  to  pass  on  tiie  sanity 
of  men?  A  Tes,  sir.  Q.  Tell  the  court 
what  you  heard.  A.  It  was  something  like 
tlds:  One  man  (I  Undw  bdieve  it  was  Mr. 
McNeal;  I  am  not  sure  about  that)  said,  'If 
the  fellow  Is  Insane,  we  have  got  him,  and, 
if  he  Is  not;  m  have  got  him.*  Q.  IMd  be 
say  anything  about  a  eommlsBion  down  there? 
A.  He  said  that  there  was  a  commlsslop 
down  then  to  pass  on  tbe  Insanity  of  cor- 
victs;  tbat  he  would  go  to  tlw  asylum  if  he 
waa  insane;  and  there  was  another  sogges- 
tlon  (I  know  that  somebody  made  it)  that 
the  commission  down  there  was  better  able 
to  pass  on  the  ranlty  than  tbeee  doctors 
around  here  were." 

These  wen  all  th»  witnesses  introduced  by 
the  state  to  meet  tbe  affidavits  flled  by  ap- 
pellant's counsel,  whldi  we  do  not  deem  It 
necessary  to  copy,  and  we  have  only  taken 
abort  excerpts  from  tbe  testimony  of  these 
jurymen,  as  from  these  ttreerpts  it  Is  mam. 
test  that  the  argument  was  used  tbat  there 
was  a  lunacy  comndsslon  at  the  penitentiary, 
and  that  this  commission  waa  betttt  aUe 
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to  pass  on  the  sanity  of  appellant  than  the 
three  or  foor  doctors  who  had  testified  In 
the  case,  and,  If  that  commlsston  found  ap- 
pellant was  Insane  he  would  not  be  placed 
In  the  penitentiary;  as  one  Juryman,  ex- 
pressed It,  "If  he  ia  crazy,  we  have  got  him, 
and,'  If  he  la  not  crazy,  we  have  got  him." 
Thus  it  Is  seen  at  least  a  part  of  the  Jury  did 
not  pass  on  the  question  of  whether  appel- 
lant was  sane  or  insane  but  thought  a  com- 
mission at  the  penitentiary  would  later  pass 
on  the  question.  Aa  this  was  the  sole 
question  In  the  case,  this  Character  of  argu- 
ment being  used,  and  facts  considered  not  in 
evidence,  we  do  not  think  the  verdict  should 
be  permitted  to  stand,  as  there  Is  no  evidence 
that  such  proceedings  did  not  take  place. 

There  are  a  number  of  other  grounds  stat- 
ed in  the  motion,  and  we  have  reviewed  each 
of  them  carefully  and  painstakingly,  but  none 
of  the  others  present  any  error ;  but  on  ac- 
count of  the  above  error,  the  issue  being  so 
sharply  drawn  by  the  testimony,  we  are  of 
the  opinion  the  case  should  be  reversed  and 
remanded. 


DOSH  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Dec.  17, 
1913.) 

1.  CBiinifAL  Law  ({f  1096,  1102*)— Statk- 
MEKT  OF  Facts— Tim  vob  Fiunq. 

The  statement  of  facts  and  bills  of  excep- 
tions must  be  filed  within  90  days  after  the  aa- 
Journment  of  the  term  at  which  accnsed  was 
convicted,  and,  if  subsegnently  filed,  will  be 
stricken. 

[Ed.  Note.— For  other  casu,  see  Criminal 
Xaw.  Gent  Dig.  |  2847;  Dec  Dig.  H  1095, 
1102.*] 

2.  BOBBBST    a    80*)— iKDIOniSIlT  — SOYTI- 

CIENCT. 

In  order  to  authorise  the  Jury  to  assess  the 

death  penalty  for  robbery,  the  indictment  must 
allege  that  uie  robbery  was  committed  hj  ex- 
hibiting firearms  or  deadly  weapons. 

[Ed.  Note.— For  other  eases,  see  Bobbery, 
Cent  Dig.  I  48;  Dee.  Dig.  |  80.^ 

3.  BOBBEBT  (S  28^— VRDIOT. 

Id  a  prosecution  for  robbery,  where  the 
indictment  ehatved  that  it  was  committed  by 
the  exhibitioD  of  deadly  weapons,  a  verdict  find- 
ing accused  guilty  as  charged  in  the  indict- 
ment, and  assessing  bis  punishment  at  the  low- 
est term  of  unprisonment  prescrUwd,  is  suffi- 


cient because  there  are  no  degrees  of  robbery, 
however  coDUoltted..    . , 

[Ed.  Not&— For  other  cases,  see  Bobbery. 
Cent  Dig.  I  41;  Dee.  Dig.  |  2&*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty;  W.  J.  Hathla,  Special  Judge. 

John  Doaih  was  convicted  of  xobbery,  and 
he  appeals.  Affirmed. 

Burton  Blchards  and  John  G.  Wall,  both  of 
Sherman,  for  appellant  O.  S.  lAne,  Asst 
Atty.  Gen.,  Cor  the  Stat& 

PRENDEBOAST,  P.  J.  The  appellant 
was  convicted  of  robbery,  and  his  punish- 
ment fixed  at  five  years  in  the  penitentiary — 
the  lowest  prescribed  by  law. 

[1]  1:he  statement  of  tacts  and  bills  of  ex- 
ceptions were  filed  In  the  court  below  169 
days  after  the  adjournment  of  the  court  at 
which  appellant  was  tried.  Upon  the  motion 
of  the  Asristant  Attorney  Oeneral  both  the 
statement  of  facts  and  all  the  bills  of  excep- 
tions are  struck  out,  as  90  days  is  the  longest 
time  after  adjournment  in  which  either  can 
be  filed. 

[2,  3]  There  is  but  one  question  which  can 
be  considered,  in  the  absence  of  a  statement 
of  facts  and  bills  of  exceptions.  The  Indict- 
ment properly  charged  robbery,  and  In  order 
to  authorize  the  Jury  to  assess  the  death  pen- 
alty, It  further  charged  that  the  robbery  was 
committed  by  using  and  exhibiting  deadly 
weapons.  The  verdict  of  the  jury  was:  "We, 
the  Jury,  find  the  defendant  guilty  as  charged 
In  the  Indictment  and  assess  his  punishment 
at  five  (S)  years'  confinement  In  the  peniten- 
tiary.'* Appellant  contends  that  this  verdict 
is  invalid,  and  the  Judgment  must  be  set 
aside  because  it  does  not  find  of  what  degree 
of  robbery  appellant  was  guilty.  There  are 
no  degrees  of  robbery.  Bobbery,  however 
conmiitted,  is  only  one  offense.  If  the  state 
seeks  to  Inflict  capital  puniahment,  it  Is  nec- 
essary to  allege  that  the  robbery  was  com- 
mitted by  exhibiting  a  .firearm  or  deadly 
weapon ;  and,  unless  this  Is  allied,  the  Jury 
cannot  Inflict  the  death  penalty.  The  ver- 
dict In  this  case  was  dearly  sufficient  Green 
V.  State,  147  8.  W.  594. 

There  is  no  other  question  raised  which 
can  be  considered  in  the  absence  of  a  stated 
ment  of  facts  and  bills  of  exceptions. 

The  Judgment  is  therefore  affirmed. 
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CALHOXTN  ct  aL  t.  ALEXANDER,  €9o.  Att;. 

(Court  of  Appeals  of  E«itackj.   Dec  19,  191S.) 

Febbibs  (I  81*)— Bbquution— CHABaia. 

Though  the  courts  have  jurisdiction  to  de- 
termine  what  are  reasonable  rates  for  a  ferry, 
yet,  vhen  the  matter  is  ooce  settled,  it  shoald 
remain  so  until  there  is  some  snbstaatia]  change 
in  condittona,  as  the  statute  does  not  contem- 
plate that  the  owner  of  a  ferry  shonld  be  har- 
rassed  by  continual  appUeatlou. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dfg.  {  78;  Dea  Dig.  S  31.*] 

Appeal  from  Glrcolt  Court,  BfcLean 
County. 

Proceeding  by  R.  Alexander,  County  At- 
torney, against  Margaret  Calhoun  and  others, 
to  reduce  ferry  rates.  From  a  Judgment  re- 
ducing the  rates,  defendants  appeal.  Revers- 
ed,  and  remanded  fl>r  a  Judginent  dlsmlaslng 
the  proceedings. 

W.  T.  lails.  of  Owensboro,  and  Joe  H.  Mil- 
ler and  Wm.  B.  No^  botb  of  Oalboun,  for  ai>- 
pellanta.  B.  Alexander,  of  Calhoun,  for 
appdiee. 

HOBSON,  O.  J.  Margaret  Calhoun  and 
Irene  Gates  and  lux  children  own  a  ferry 
across  Green  river  between  Oalhoun  and 
Bnmsey  In  McLean  county;  Mrs.  Calhoun 
owning  the  tetry  right  tm  the  Caltaoun  side 
and  Mrs.  Gates  and  her  children  that  on  the 
Rnmsey  side  of  the  rlrer.  This  proceeding 
was  Instltntxd  by  B.  Alexander,  as  county  at- 
torn^ of  Mcljean  county,  by  notice  svred 
on  than  on  October  28.  tUl,  In  whldi  he 
sought  to  reduce  the  rate  of  toll  on  the  ferry 
to  a  person  on  foot  from  five  cents  each  way 
to  two  ceata  eadi  way.  Xlte  case  coming  on 
fbr  trial  in  Uie  county  court,  the  county  conrt 
orermled  ttie  motion,  refosing  to  disturb  the 
existing  rate  of  toll,  ^e  county  attorn^ 
appealed  to  the  circuit  court,  and  in  the  dr- 
cnlt  court,  the  evidence  being  beard  anew, 
the  circuit  court  entered  a  Judgment,  reduc- 
ing the  rate  of  toll  on  fbot  passengers  from 
fire  cents  each  wi^  to  tihree  cents.  From 
this  judgmrat  the  owners  of  the  f»ry  appeal. 

In  the  year  1910  a  similar  proceeding  was 
Instituted  by  Alexander  as  county  attorney, 
against  the  owners  of  this  ferry,  to  reduce 
the  rate  of  toll,  and,  the  rates  having  bem 
reduced,  ttie  owners  of  the  ferry  appealed  to 
this  court,  where  the  Judgment  was  affirmed 
on  March  18, 1911.  See  Oalhoun  t.  Alexan- 
dra, County  Attorney,  143  Ky.  53,  136  S.  W. 
407.  There  was  then  pending  in  the  courts 
a  proceeding  instituted  by  J.  S.  Willis,  the 
purpose  of  which  was  to  obtain  a  judgment 
declaring  that  the  ferry  privilege  referred  to 
had  expired  or  was  no  longer  in  existence. 
The  circuit  court  dismissed  the  proceeding 
and  that  judgment  was  affirmed  by  tills  court 
on  October  27,  1911,  or  about  the  time  that 
tills  proceeding  was  instituted.  Section  1801, 
Ky.  St.,  provides:  "An  ap[>eal  from  any  order 
concerning  a  ferry  or  ferry  rates.  In  favor  of 
any  one  Interested,  shall  lie  to  the  drcntt 


courl  of  the  coanty,  and  Qience  to  flie  Court 
of  Appeals,  both  of  whidi  sliall  have  jnrisdie- 
tlon  of  law  and  fftct;  but  the  Court  of  Ap- 
peals of  only  such  fbcts  as  may  be  certified 
from  the  circuit  court"  While  the  courts 
have  Jurisdiction  to  determine  what  are  rea- 
sonable ferry  rates,  the  matter  when  once  set- 
tled, should  remain  so  until  there  is  some 
substantial  change  In  conditions.  The  ques- 
tion of  what  were  reasonaUe  rates  on  tills 
ferry  was  elaborately  gone  over  in  the  case 
finally  decided  by  this  court  on  March  18, 
1911;  and  only  about  seven  montlis  elapsed 
after  that  decision  before  this  new  proceed- 
ing to  relltlgate  the  same  question  was  be- 
gun. No  substantial  change  had  occurred 
in  conditions  since  the  former  decision.  It 
is  not  contemplated  by  the  statute  that  the 
owner  of  a  ferry  should  be  harrassed  by  con- 
tinual applications  to  tiie  conrt  to  change  the 
ferry  rates.  No  reason  Is  shown  wliy  all  the 
matters  now  shown  could  not  have  been  pre- 
sented in  that  case.  It  Is  not  a  proceeding 
for  a  new  trial,  but  a  new  application  to 
change  the  rates.  The  evidence  is  confllctii^. 
The  owners  of  the  ferry  now  get  an  annual 
rental  of  |1,080  for  it ;  to  reduce  the  rate  on 
foot  passengers  would  reduce  the  r«it  to 
$600  or  $700  a  year.  While  sometimes  more 
than  one  passenger  is  taken  over  at  a  time, 
in  the  majority  of  cases  the  trip  Is  made 
alone  for  one  passengra.  When  the  river  Is 
low,  it  is  only  about  126  yards  wide,  but  a 
large  part  of  Qie  year  the  river  is  full  of 
water,  and  sometimes  covers  the  bottoms. 
The  ferry  must  be  run  at  all  times  and  un- 
der all  conditions.  The  ferry  is  a  common 
carrier  of  passengers,  and  the  responsibility 
of  other  common  carriers  attaches  to  it  The 
value  of  the  ferry  franchise  la  not  to  be 
fixed  alone  by  the  value  of  the  boats  and  the 
value  of  Uie  lots  on  the  bank  apart  from 
the  ferry  franchise.  The  ferry  franchise  Is 
a  valuable  right  carrying  with  it  public  re- 
sponsibilities. While  the  evidence  Is  conflict- 
ing in  view  of  all  the  facts,  the  question  of 
reasonable  rates  for  the  ferry,  wtaldi  has  so 
lately  beai  settled,  should  not  now  be  re- 
litigated. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  dlamlBsing  the  proceeding 


CAYB  HILL  OBIMETBBT  CO.  T.  GOSNELU 

(Conrt  of  ideals  of  Kentucky.   I>c&  19l 

1918.)  ■ 

1.  CXMETKBIBS  (I  22*>— StATUTIS. 

Under  Ky.  St  f  1336,  providing  that  any 
person  who  shall  willfully  mutilate  the  graves, 
monuments,  fences,  surubbery,  omameats, 
grounds,  or  buildings  in  any  cemetery  or  plae« 
of  sepuicher  shall  be  guilty  of  a  misdemeanor, 
the  sanctity  of  a  bunal  ground  does  not  de- 
pend upon  whether  the  particular  portion  is 
filled  with  graves:  the  purpose  of  the  statute 
being  to  protect  the  cemetery,  and  not  mcr^ 
the  graves  in  It 

[Ed.  Note.— For  other  cases,  as*  Coneterlea 
Cent  Dig.  iS  24,  25;  Dec.  Dig.  f  22.*] 


•rer  otbsr  emaes  sm  sun*  topic  sad  wctlon  NUMBER  la  Dw.  Dig.  S  Am.  Dig.  Key-Ne^  Ssrlw  A  Bsp'r  ladnss 


Digitized  by 


Google 


OA.YS  HILL  CEMETERY  CO.  T.  QOBNELL 


981 


2.  STAXuns  d  220")  —  CoROTEUcnoH  — Ao- 

QDXBBCIHCS  BT  IXGISUTimK. 

Where  Che  Legislature  hae  loos  acgtdeBced 
in  the  coDitructioQ  of  a  statute,  ana  has  framed 
its  legislative  poller  in  accordance  with  such 
constraction,  the  ruling  cannot  subseqnentlr  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  I  208;  Dec  Dig.  |  220.*] 

8.  MunOtfAL  CORPOBATIONS  (|  4S4*)— PCB- 
UO  IVFBOVmKNTS  —  AbSESSHBHTS  —  CKMI- 
TEBT  PbOPBBTT. 

Ky.  St  S  1336,  making  the  mutilation  of 
cemetery  property  and  graves  a  misdemeanor, 
applies  to  ail  property  used  for  burial  purpos- 
es, and  hence  the  property  of  a  cemetery  asso- 
ciation is  not  subject  to  execution  sale  for  as- 
aessmeuts  imposed  by  a  munidpality  for  public 
improTcments. 

[Ed.  Note.— 7or  other  cases,  see  Munidpal 
Gorporatioufl,  Cent  Dig.  fS  1045-1090;  Dec. 
Dig.  I  434.*] 

4L  Csubtbbhis  <|  8*)  —  Pbotbction  —  Pdbuo 

POUCT. 

It  is  sound  public  policy  to  protect  the 

sepulcher  of  the  dead. 
[Ed.  Note.— For  other  cases,  see  Cemeteries, 

Cent  Dig.  S  8;  Dec  Dig.  S  8  *1 

tk  MtraiCIPAL  COKPOBATIOITS  (I  686»)— PUB- 
LIC I1IFB0VBKKNT8— SPSOXAX.  ASStaSlONTfr- 

Pebboks  avd  PaoFMKrt  Lzabu  —  Ovue- 

TBBIZS. 

As  cemetery  property  is  free  from  the  Hen 
of  special  aasesaoieDts  for  public  improvements, 
racb  as  streets,  the  court  caniwti  by  indirec- 
tiODt  cast  such  burden  on  a  cemetenr  corpora* 
tion  by  making  it  personally  liable  for  the  as- 
sessment, and  subjecting  thereto  moneys  in  its 
hands  which  were  to  be  used  for  the  mainte- 
nance and  beautifying  of  the  cemetery. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1304^1806;  Dec. 
Dig.^  688.»1 

6.  MDITIOIFAL  OOKPOBATIONS  (}  586*)— PUBLIO 
IHPBOVEMBNTS— PeBBONAI.  LIABIUTT. 

A  landowner  is  not  personally  liable  for 

an  assessment  for  public  improvements  placed 

in  front  of  or  near  by  his  land. 
[Ed.  Note.— For  other  cases,  see  Huiddpal 

Coipprfttlons,  Cent         H  180^1806;  Dec 

VkH  886.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
tjt  Chanoery  BraiHA,  First  XMrlslon. 

Action  by  G.  W.  Gosiiell  against  Oie  Care 
Hill  Cemetery  Oompany.  From  a  Jndgmwt 
for  plaintiff,  defoidant  appeals.  Bwaved 
and  remanded. 

Randolph  H.  Blain,  of  Loniflville,  for  appel- 
lant William  FnrlODg,  of  Louisville,  for  ap- 
pellee GosuelL  J.  W.  S.  Clements  and  Pen- 
dleton Becldciy,  botb  of  LouiavlUe,  for  ajfgel- 
leeOlty. 

HOBSON,  C.  J.  George  W.  Gosnell  re- 
ceived an  apportionment  warrant  from  the 
dty  of  Louisville  against  the  property  of 
the  Cave  Hill  Cemetery  Company  for  paving 
with  brick  a  portion  of  the  carriage  way  of 
Payne  street  The  amount  of  the  warrant 
was  $1,115.49.  He  brought  this  suit  against 
the  cemetery  company  to  subject  the  abutting 
land  to  Its  payment  The  cemetery  compa- 
ny  answered  In  substance  that  It  was  a  quasi 
public  corporation  without  stockholders,  em- 
powered to  conduct  a  cemetery,  not  held  for 


private  or  corporate  profit;  that  all  of  its 
lands  and  property  were  beld  and  used  un- 
der perpetual  trust  for  cemetery  purposes; 
that  a  part  of  the  property  sought  to  be  sub- 
jected was  occupied  by  the  United  States 
National  Cemetery;  tbat  the  enforcement  of 
the  lien  would  be  a  violation  of  the  general 
statntes  of  the  state  and  the  acts  of  Con- 
gress prohibiting  the  vlolatiou  of  graveyards ; 
tbat  by  an  act  of  March  9,  1854  (Loc.  &  Prlv. 
Acts  1853-54,  c  880),  It  was  provided  that 
the  corporation  might  acquire  by  gift,  devise, 
or  purchase  not  exceeding  800  acres  of  land, 
and  tbat  all  lands  acquired  by  It  should  be 
perpetually  beld  and  used  for  Uie  purposes 
of  a  rural  cemetery ;  that  by  an  amendment 
to  this  act  it  was  authorized  to  sell  to  pur- 
chasers burial  lots,  and  issue  to  tbem  certifi- 
cates vesting  in  them  the  right  to  use  the 
lots  as  a  burial  place  for  the  dead,  but  not 
to  be  subject  to  execution  or  In  an  manner 
liable  for  the  debts  of  the  purchaser ;  that 
all  the  lands  in  the  cemetery  grounds  should 
be  forever  exempt  from  taxation ;  that  one  or 
more  soldiers  of  the  United  States  were 
buried  on  the  land  set  apart  to  the  United 
States  National  Cemetery;  tbat  the  land 
sought  to  be  subjected  lies  wholly  within  the 
grounds  of  the  cemetery  which,  under  the 
charter  and  deed  from  the  city  of  Louisville, 
Is  to  be  perpetually  held  and  used  tor  a 
cemetery ;  that  the  grounds  are  Inclosed  by  a 
permanent  wall,  13  Inches  thick  and  9  feet 
high,  made  of  vitrified  brick  laid  in  cement ; 
that  the  land  sought  to  be  si^Jected  has  been 
graded  and  prepared  for  use  as  burial  lots; 
that  shmbbery,  trees,  and  ornamental  plants 
hare  beta  set  oat  and  are  growing  thereon ; 
tbat  some  graves  are  upon  the  land,  and  tbat 
the  land  cannot  be  lawfully  used  or  occn- 
pled  by  a  xrarchaser  without  Injuring  the 
wall  Inclosing  tbe  oonetery,  or  Interfering 
with  or  mutilating  the  grave  or  graves  and 
grarestones  indnded  In  it,  or  without  de- 
stroying the  only  entrgmce  to  the  conetery 
from  Payne  street ;  that  -over  48,000  of  the 
dead  are  burled  in  the  cemetery,  and  that  an 
entrance  Into  It  from  Payne  street  is  neces- 
sary for  the  proper  use  and  mainteianoe  of 
the  cemetwy ;  that  by  reason  of  the  prendaes 
the  dty  had  no  power  to  make  the  oost  of 
the  improTement  of  Payne  street  a  charge 
upon  the  abnltl]i«  property  used  as  a  oeme- 
tery,  or  to  subject  the  property,  or  any  part 
thereof,  to  sale.  The  plaintiff  denrarred  to 
the  answer.  The  circuit  court  overruled  the 
demurrer  to  the  answer,  but  Intimated  that, 
though  the  land  could  not  be  subjected,  the 
cemetery  company  might  be  required  to  pay 
the  apportionment  warrant  There  was  an 
Issue  between  the  parties  as  to  how  much  of 
the  cost  of  building  the  street  should  be  ap- 
portioned to  the  cemetery  company ;  but  this 
was  settled  by  an  agreed  order  by  which 
Gosnell  recovered  of  the  city  of  Louisville 
$595.32.  And  it  was  agreed  that  the  balance 
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of  the  warrant,  to  wit,  $520.17,  was  the  cox^ 
rect  proportion  ot  the  contract  price  which 
should  be  calculated  against  the  land  of  the 
Cave  Hill  Cemetery  Company;  but  it  was 
stipulated  that  this  Judgment  should  not  op- 
erate or  be  construed  In  any  way  as  an  ad- 
mission by  the  company  tiiat  It,  or  Its  land, 
or  Its  funds  were  In  any  manner  liable  for 
the  balance  of  the  apportionment  warrant 
The  plaintiff  filed  an  amended  petition,  In 
which  he  alleged  that  the  cemetery  company 
had  funds  on  hand  more  than  sufficient  to 
pay  the  claim.  The  cemetery  company  de- 
murred to  the  amended  petition;  Its  demur- 
rer was  OTerruled.  It  then  filed  an  answer, 
In  which  it  alleged  that  It  was  engaged  In 
the  Improvement  and  ornamentation  of  tbe 
cemetery,  and  that  It  recelTed  money  from 
the  sale  of  burial  lots,  also  money  from 
lot  owners  to  be  used  exclusirely  In  the  an- 
nual care  of  their  respective  lota  and  graves ; 
that  its  revenues  were  sufficient  to  satisfy 
Its  running  ezpmses  only  by  economy;  and 
that  all  the  money  It  received  was  dedicated 
to  the  care,  and  upkeep,  and  t)eautifylng  of 
the  cemetery.  The  circuit  court  sustained  a 
demurrer  to  its  answer,  and  entered  a  Judg- 
ment, whereby  he  adjudged  the  plalntifT  a 
Hen  on  the  property  of  the  cemetery  for 
$520.17,  with  Interest  and  cost,  excepting  out 
of  the  Judgment  the  land  conveyed  to  the 
United  States  National  Cemetery.  It  was 
further  adjudged  that,  it  appearing  to  the 
court  that  the  lot  of  land  against  which  the 
lien  was  adjudged  Is  Inclosed  as  part  of  a 
burial  ground  of  the  dead,  the  same  should 
not  be  sold  by  the  commissioner  at  public 
sale;  but  that,  it  appearing  that  the  ceme- 
tery company  had  more  than  sufficient  funds 
accumulated  as  a  surplus,  it  was  adjudged 
that  It  within  20  days  pay  Into  court  a  sum 
of  money  sufficient  to  satisfy  the  decree.  The 
cemetery  company  appeals. 

In  Louisville  V.  Nevln,  10  Bush,  649,  19 
Am.  Rep.  76,  a  suit  was  brought  to  subject 
the  land  of  a  cemetery  to  a  street  assess- 
ment Refusing  to  subject  the  property,  the 
court  said:  "The  chancellor  will  not  decree 
that  to  be  sold  which  cannot  lawfully  be 
used  for  the  ordinary  purposes  to  which 
property  of  a  like  character  is  commonly  ap- 
plied, and  especially  when  there  Is  no  Im- 
aginable beneficial  use  to  which  it  can  be 
put  by  the  purchaser  which  would  not  subject 
him  to  punishment  under  the  penal  statutes 
of  the  state.  Section  26,  art  17,  c  29,  of 
the  General  Statutes  reads  as  follows :  'Any 
person  who  shall  wllfnlly  mutilate  the  graves, 
monuments,  fences,  shrubbery,  ornaments, 
grounds,  or  buildings  In  or  Inclosing  any 
cemetery  or  place  ot  sepulchre ;  or  shall  vio- 
late the  grave  of  any  person  by  wilfully  de- 
stroying, removing,  or  injuring  the  head  or 
foot  stone,  or  the  tomb  over,  or  the  Inclosure 
protecting  any  grave,  or  by  digging  Into  or 
plowing  over,  or  removing  any  ornament, 
ahmbbery,  or  flower  placed  upon  any  grave 
or  let  shall  be  fined  not  leas  than  tea  nor 


more  than  one  hundred  dollars,  or  imprlscw- 
ed  not  exceeding  six  months,  or  both,  as  a 
Jury  may  determine.*  If  the  lot  in  questiMi 
was  sold,  the  purchaser  could  not  use  it  for 
any  of  tbo  purposes  for  which  town  lots  are 
ordinarily  used  without  subjecting  himself 
to  the  penalties  denounced  by  the  foregoing 
statute,  and  making  the  court  a  parUceps 
crimlnis  in  his  offense.  If  it  be  said  that  the 
purchaser  must  take  care  of  it  himself,  it  will 
be  a  Buffldeut  answer  that  the  court  ought 
not  to  offer  that  for  sale  which  it  will  not 
allow  to  be  used  by  the  purchaser  for  anjr 
purpose  that  can  be  of  the  slightest  value  to 
him.  The  city  had  complete  authority  to 
contract  for  the  work,  but  had  no  authority 
to  make  it  a  charge  on  the  abutting  pr(v>erty, 
and  is  therefore  liable  to  the  contractor  tor 
the  price  of  his  work.  Mnrpby  t.  Gi^  of 
Ix>ulsvllle,  9  Bush,  189." 

[1]  The  statute  quoted  la  still  In  force, 
and  is  now  section  1836,  Kentucky  Statutes. 
In  that  case  it  appeared  that  the  lot  was 
filled  with  graves,  and  that  the  trustee  had 
not  funds  in  his  hands  belongli^  to  the  trust 
with  which  to  pay  the  assessment  It  does 
not  appear  here  that  the  lot  sought  to  be  sub- 
jected is  filled  with  graves;  but  we  do  not 
regard  this  as  material,  for  the  reason  that 
the  statute  protects  the  monuments,  fences, 
shrubbery,  and  ornaments  no  less  than  the 
graves,  and  the  purchaser  would  be  liable  for 
the  same  penalties  if  he  disturbed  these  as 
he  would  be  if  he  disturbed  a  grave.  The 
purpose  of  the  statute  is  to  protect  the  ceme- 
tery, and  not  merely  the  graves  in  it 

[2,  3]  The  question  came  before  this  court 
again  in  Colston  v.  Eastern  Cemetery  Co.,  15 
S.  W.  245, 12  Kj.  Law  Rep.  763.  In  that  case 
the  ceraetety  company  was  Incorporated  In 
the  year  1854  (Loc.  &  Priv.  Acts  1853-54,  C. 
469),  and  by  its  charter  waa  exempt  from 
sale  for  any  cause  under  an  execution  or  de- 
cree; but  by  an  act  of  March  24,  1882,  ceme- 
tery proi>erty  was  made  liable  for  assessment 
for  a  street  Improvement  In  Louisville.  This 
court  adhered  to  the  concli^slon  reached  in 
Louisville  V.  Nevin,  and  held  the  amendatory 
statute  not  operative,  as  the  charter  of  the 
corporation  was  granted  before  the  act  of 
1856.  It  concluded  fts  opinion  with  these 
words:  "It  must  be  conceded  that  in  a  large 
dty  like  Louisville  the  existence  of  burial 
grounds  becomes  a  matter  of  necessity,  and, 
if  not  placed  under  corporate  control,  where 
money  may  be  Invested  and  donated  for  the 
purcbase  and  Improvement  of  grounds  to  be 
used  for  cemeteries,  the  expense  for  such  a 
purpose  would  be  a  public  burden,  and  hence 
the  state  Is,  or  should  always  be  ready  to 
encourage  the  creation  of  such  cori>o rations, 
not  only  to  lessen  the  rate  of  taxation,  but  to 
Invest  the  corporate  body  with  the  power  to 
raise  such  funds  as  will  enable  them  to 
beautify  and  ornament  the  homes  of  the 
dead.  ^Is  was  the  object  of  the  charter 
creating  tills  cemetery,  where  is  foondt  from 
ttie  teetlmcmj,  at  the  time  Uila  action  ma 
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InsUtnted,  nearly  40,000  graves,  and  no  chan- 
cellor shonld  authorize  the  tax  gatherer  to 
Invade  this  territory  of  the  dead  to  enforce 
the  collection  of  any  assessment  made  by  a 
state,  county,  or  mnnlclpallty,  or  take  from 
the  faithful  trustee  the  funds  set  apart  from 
the  sale  of  lots,  and  aK>ly  them  to  such  a 
purpose,  when,  by  the  terms  of  the  charter, 
the  land  Itself  is  exempt  from  execution." 

Under  these  decisions  the  laud  of  the  ceme- 
tery company  In  question  cannot  be  subjected 
to  the  apportionment  warrant,  and  Is  not 
subject  to  a  lien  therefor,  for,  under  the 
construction  of  the  statutes  there  adopted, 
section  1336,  Kentucky  Statutes,  must  be 
held  as  creating  an  exception  out  of  the  stat- 
utes giving  a  lien  for  street  Improvements. 
It  cannot  be  presumed  that  the  Legislature 
intended  to  create  a  lien  upon  property  when 
it  declared  It  unlawful  to  enter  upon  It  or 
to  disturb  it  in  any  way.  To  hold  that  the 
purchaser  would  violate  section  1336  If  he 
took  possession  of  the  property  Is  necessarily 
to  hold  that  the  Legislature  did  not  intend  to 
create  a  lien  upon  it,  for  It  cannot  be  pre- 
sumed that  it  Intended  a  vain  thing.  The 
effect  of  these  decisions  Is  that  section  1336, 
Ky.  St,  is  to  be  read  into  the  statutes  creat- 
ing the  Hen  on  the  abutting  property,  and 
when  It  is  00  read  it  necessarily  excepts 
cemetery  property  out  of  their  operation. 
If  the  section  of  the  statute  giving  the  lien 
had  contained  as  a  proviso  the  words  con- 
tained in  section  1336,  this  would  admitted- 
ly be  th^r  effect,  and  the  result  is  the  same 
when  by.  Judicial  construction  they  are  to  be 
read  Into  It  or  as  qualifying  it.  The  Legisla- 
ture, since  these  dedslons  were  rendered,  has 
acquiesced  In  this  construction.  There  Is 
no  statute  now  in  force  giving  the  city  a 
right  to  snbject  cemetery  property;  the 
amendatory  act  above  referred  to  not  hav- 
ing been  brought  over  Into  the  present  stat- 
utes. The  construction  of  the  statute,  having 
been  acquiesced  In  by  the  Legislature,  can- 
not now  be  disturbed. 

[4-6]  It  remains  to  determine  If  the  funds 
In  the  hands  of  the  cemetery  company  may 
be  subjected.  To  require  the  cemetery  com- 
pany to  pay  the  apportionment  warrant  when 
its  land  Is  ndt  subject  to  a  lien  would  be  In 
effect  to  make  the  owner  of  the  property 
personally  liable  for  the  amount  sued  for. 
But  we  have  often  held  that  the  owner  Is  not 
personally  liable  for  the  cost  of  a  street  Im- 
provement Orth  V.  Park,  117  Ky.  791,  79  S. 
W.  206,  80  S.  W.  1108,  81  S.  W.  251,  25  Ky. 
Law  Eep.  1910,  26  Ky.  Law  Rep.  184,  342; 
Long  V.  Barbour  Asphalt  Co.,  151  Ky.  1,  151 
S.  W.  6,  and  cases  cited.  To  require  the 
cemetery  company  to  pay  the  money  into 
court  Is  only  In  another  form  to  subject  Its 
property  to  the  Hen.  All  the  funds  In  the 
hands  of  the  cemetery  company  are  held 
under  a  trust  to  maintain  the  cemetery,  and 
to  require  these  funds  to  be  paid  out  for 
other  pniposes  is  to  require  the  trustee  to  di- 


vert the  funds  from  the  trust  to  which  they 
were  dedicated. 

In  Roe  &  Lyon  v.  Scanlan,  93  Ky.  25,  32  S. 
W.  216,  17  Ky.  Law  Rep.  595,  a  county  Was 
indebted  to  a  contractor  for  the  construction 
of  a  courthouse,  and  had  set  apart  a  fund 
for  the  payment  of  the  debt  ftfecbanlcs  and 
materialmen,  having  claims  against  the  con* 
tractor  for  labor  done  and -material  furnish- 
ed In  the  erection  of  the  building,  had  given 
the  notice  required  by  the  statute,  and  it  was 
held  that  they  thus  acquired  a  lien  upon  the 
fund,  although  the  Hen  could  not  be  en- 
forced against  the  courthouse.  The  same 
rule  upon  like  facts  was  applied  in  Noonan 
V.  Hastings,  101  Ky.  313,  41  S.  W.  32,  19 
Ky.  Law  Rep.  485,  72  Am.  St  Rep.  419; 
AUen  County  v.  Fidelity  &  Guaranty  Co.,  122 
Ky.  833.  03  3.  W.  44,  29  Ky.  Law  Bep.  856. 
But  these  cases  have  no  appUcation  here. 
The  county  had  contracted  for  the  building 
of  the  courthouse,  and  had  set  aside  the  fund 
to  pay  for  it  The  fund  so  set  aside  repre- 
sented the  bnUding,  and  in  giving  the  labor^ 
ers  and  materialmen  a  Hen  upon  the  fund  no 
part  of  It  was  diverted  from  the  purpose  tor 
which  it  was  dedicated.  But  here  the  ceme- 
tery company  has  made  no  contract;  It  holds 
the  funds  in  Its  hands  dedicated  to  other 
purposes,  and  these  funds  do  not  represent 
in  any  way  the  lots  sought  to  be  subjected, 
and  have  no  connection  therewith.  In  those 
cases  there  was  a  personal  UabiUty  for  the 
price  of  the  buUding;  here  there  is  no  per- 
sonal liability. 

It  is  a  soimd  pubUc  poUcy  to  protect  the 
butylng  place  of  the  dead.  FamlUes  scatter: 
family  burying  grounds  sooner  or  later  fall 
into  decay,  and  experience  has  shown  that 
the  only  way  to  protect  permanentiy  burying 
grounds  is  to  have  some  organization  similar 
to  appellant  The  purchasers  of  lota  in  the 
cemetery  bought  them  and  paid  for  them 
under  a  contract  that  the  money  they  so  paid 
should  be  used  in  protecttog,  keeping  np,  and 
ornamenting  the  cemetery.  This  constituted 
a  large  part  of  the  consideration.  To  re- 
quire this  money  now  to  be  pald>  out  for 
other  purposes  would  be  to  divert  the  trust 
fund  from  the  purposes  to  which  It  was 
dedicated,  and  to  Impair  the  obUgatlon  of  the 
contract   This  cannot  be  done. 

We  do  not  see,  therefore,  that  either  the 
land  may  be  subjected  to  the  claim  or  that 
the  cemetery  company  may  properly  be  re- 
quired to  pay  it  out  of  the  funds  in  its  hands. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  Indicated. 


OOFF  T.  BEMICK  at  sL 

(Court  of  Appeals  of  Kentucky.   Dee.  1^ 
1918.) 

1.  Wnxa  (g  5S4*)— CoNBTBUonoir  — Bbtate 

DxTISIlI^^-CONTIMOBnT  Bemaindbhs. 

Testator  devised  certain  land  to  four  sons 
by  name  for  their  lives,  but  after  their  death 
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or  the  death  of  ^ther  of  them,  then  to  the  hdn 
of  their  or  hit  boAj,  and  if  either  or  any  of  the 
devisees  ahoold  iBe  vithout  issue  then  living, 
then  the  land  was  devised  to  the  sarviror  and 
to  the  descendants  then  living  of  those  that 
might  he  dead,  to  be  divided  equally  among 
those  sarviving  and  the  representatives  of  those 
who  might  be  dead,  the  descendants  of  either 
of  the  brothers  to  represent  their  ancestor. 
Hdi,  that  the  wHl  created  contingent  remain- 
ders as  to  the  share  of  one  of  the  brothers  who 
had  a  son  living,  the  first  taker  after  the  life 
estate  being  the  son,  provided  be  outlived  bis 
father,  but  if  his  fkuier  sorvived  him,  then 
the  share  passed  to  the  next  in  remainder,  who 
were  the  father's  three  living  brothers,  and 
last  in  remainder  to  the  children  or  descendants 
of  such  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant,  his  bod 
and  the  three  brothers  were  dead. 

nSd.  Note^For  other  cases,  see  Wills.  Gent 
Dig.  H  1488-lSlO;  Dee.  Dig.  {  634.*] 

2.  IteHAIHDBBB  d  16*)— SiU  OT  FBOnBTT— 

Pbocebdinqs — Pasties. 

Civ.  Code  Prac  i  491,  provides  that  In  an 
equitable  action -by  the  owner  of  a  particnlar 
estate  of  freehold  in  possession,  or  by  his 

gar^au  or  committee,  against  the  owner  of 
e  reversion  or  remainder,  or,  if  the  remain- 
der be  contingent,  against  the  person,  if  in  be- 
ing, in  whom  it  would  have  vested  if  .the  con- 
tingency had  happened  before  commencement 
of  the  action,  real  property  may  be  sold  for  re- 
investment of  the  proceeds  in  other  real  es- 
tate. Held,  that  where  real  property  was  de- 
vised to  testator's  four  sons  for  life,  remain- 
der to  the  heirs  of  their  bodies,  and  if  any  of 
the  devisees  should  die  without  issue  then  liv- 
ing, then  to  the  survivor  and  the  descendants 
then  living  of  those  that  might  be  dead,  etc., 
and  it  was  sought  to  sell  the  interest  of  one 
of  the  brothers  who,  at  the  commencement  of 
the  action,  was  alive  and  had  an  adult  sou,  the 
contingent  remaindermen,  to  wit,  the  other 
brothers  and  their  descendants,  were  hound  by 
the  proceedings  representation,  and  were  not 
necessary  parties. 

tSd.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  1 11;  Dec  Dig.  1 16.*] 

8.  Rkhaindebs  (S  16*)— Sale— Pabtibs— Joih- 

DBB — PlAINTIFFB  OB  DEFBHDANTa, 

Where '  contiiucent  remaindermen  are  nec- 
essBi7  parties  to  a  proceeding  to  sell  laud  for 
reinvestment,  it  Is  not  necessary  to  make  them 
defendants  if  they  voluntarily  Join  as  plain- 
tiffs and  pray  for  the  relief  asked  in  the  com- 
plaint. 

[Ed.  Note.— For  other  cases,  see  Remainder^ 

Cent.  Dig.  S  11;  Dec.  Dig.  |  16*] 

4.  Rbkaindebs  (I  16*)— Saxb  or  Pbofebtt— 

— Pboceedino  8— Pboop— Affid  avtt. 

Under  Civ.  Code  Prac.  §8  543-647,  al- 
lovring  the  taking  of  proof  by  affidavit  in  cer- 
tain cases,  such  practice  was  properly  per- 
mitted in  a  proceeding  to  sell  real  property  de- 
vised for  life  subject  to  contingent  remainders, 
where  the  parties  in  interest  were  all  plaintiffs 
and  the  object  to  be  attained  by  the  action  was 
for  the  benefit  of  «n. 

[Ed.  Note.— For  other  eases,  see  RemaindenL 
Cent.  Dig.  1 11:  Dec.  Dig.  |  16.*] 

Appeal  from  Circuit  Court,  Clark  County., 
Action  b7  J.  Scott  B^ck  and  others  for 
the  sale  of  certain  real  property  for  relnveat- 
ment.  From  mn  order  conflrmin^  tbe  sale 
and  oTemUing  esceptlonB  tnterposed  by  Ben. 
D.  Goer,  the  purchaser,  he  appeals.  Affirmed. 


Geo.  C.  Webb  and  a  K.  Wilson,  botb  of 
Lexington,  and  J.  V.  Winn,  of  Tnn<tater, 
for  appellant.  Pendletcm,  Bush  ft  Bush,  of 
Winchester,  for  app^eea. 

SETTLE,  J.  This  action  was  brought 
pursuant  to  section  491.  Civil  Code,  bj  the 
life  tenant  and  remaindermen  to  obtain  a 
decree  for  the  sale  of  410  acres  of  land  in 
Clark  county,  described  in  the  petition,  and 
the  reinvestment  of  its  proceeds  in  other  real 
estate.  By  the  Judgment  rendered,  the  sale 
of  the  land  was  ordered  as  prayed  In  the  pe- 
tition, and  it  was  thereafter  sold  at  public 
auction,  after  due  advertisement,  by  the  mas- 
ter commissioner  to  the  appellant,  Ben.  D. 
Ooff,  the  highest  and  best  bidder,  at  the  price 
of  1170.70  per  acre,  aggregating  about  $70,- 
000.  Following  the  filing  of  the  report  of 
sale  by  the  master  commissioner,  appellant 
filed  numerous  exceptions  thereto,  but,  on  the 
hearing  of  these  exceptions,  they  were  orer- 
ruled  by  the  circuit  court,  and  the  sale  con- 
firmed. From  the  Judgment  ratered  in  pur- 
suance of  these  rulli^  this  appeal  Is  prose- 
cuted. 

While,  In  the  brief  of  counsel  for  appe- 
lant, practically  all  of  the  exceptions  that 
were  filed  in  the  court  below  to  the  report  of 
sale  are  directly  or  Indirectly  relied  on,  we 
will  consider  only  such  of  them  as  have  any 
material  bearing  on  the  validity  of  the  sale. 
It  is  contended  by  an>ellant  that  there  was 
a  fatal' defect  of  parties,  in  that  all  persons 
interested  in  the  property  sold  were  not  made 
parties  to  the  action.  Before  consldeilng 
this  contention.  It  wlU  be  necessary  to  deter- 
mine what  persons  were  interested  In  tbe 
land.  The  title  to  the  land  sold  was  derived 
from  the  will  of  Abram  B^dc,  deceased, 
and  from  the  commissioners*  deed  made  par- 
Buant  thereto,  by  which  It  was  conveyed. 
The  clause  of  the  will  devising  this  land  is 
as  follows:  "All  the  land  herein  given  to 
Abram  Benlck,  Jr.,  Vorrla  Renlck,  Brink 
Benlck  and  Scott  R^ck  I  devise  to  them, 
each  of  them  during  tbeir  several  natural 
lives,  but  after  tbelr  death  or  the  death  of 
either  of  them  to  the  heirs  of  thdr  or  bis 
body.  If  either  or  any  of  said  devisees 
should  die  without  Issue  then  living,  I  here* 
by  devise  said  land  to  the  survivor  and  to 
the  descendants  then  living  of  those  tibat  may 
thai  be  dead  to  be  divided  eqnally  among 
those  surviving  and  the  representatives  of 
those  who  may  be  dead,  the  descendants  of 
elttier  of  said  brothers  to  represent  tbelr  an- 
cestor." Tbe  commissioners'  deed  contains 
the  following  clause:  **To  have  and  to  bold 
said  property  with  its  appurtenances  unto 
the  said  grantee  (J.  Scott  Benlck)  as  providsd 
in  tbe  will  of  Abram  B^ck,  deceased." 

[f]  The  devisees  were  individually  named 
by  the  testator,  Abram  Benlck,  and  the  tract 
of  land  here  Involved  was  tliat  received  by 
J.  Scott  Benlck  under  the  will  In  question. 


■For  other  cases  see  aame  topic  sod  secUon  NUMBBR  la  Dec  Die  *  Am.  Dig.  Key-No.  Barlas  *  Rep'r  ladesei 
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It  Is  admitted  that  3.  Scott  Benlcfc  la  the 
holder  of  the  life  estate,  and  that  he  has  only 
one  child,  a  son,  who  Is  of  age  and  mar- 
ried, and,  further,  that  J.  Scott  Renlck's 
brothers,  Abram  Eenlcb,  Jr.,  Morris  Renlck, 
and  Brink  Renlck,  are  all  living,  and  that 
they  are  adults,  married,  and  the  fathers  of 
children.  It  will  be  observed  that,  under 
the  provisions  of  the  will,  this  land  was  de- 
vised to  J.  Scott  Renlck  for  his  natural  life, 
and  at  his  death  it  was  to  go  to  the  heirs  of 
his  body,  but  in  the  event  he  died-  without 
Issue  then  living,  it  passed,  by  the  terms  of 
the  will,  to  his  brothers  named,  Abram  Re- 
nick,  Jr.,  Morris  Renlck,  and  Brink  Renlck, 
or  to  the  living  descendants  of  those  who 
might  be  dead,  "to  be  divided  equally  among 
those  surviving  and  the  representatives  of 
those  that  may  be  dead,  the  descendants  of 
either  of  said  brothers  to  represent  their  an- 
cestors." It  is  apparent,  therefore,  that 
when  this  action  was  Instituted,  the  life  ten- 
ant, his  son,  who  would  take  at  his  death, 
and  bis  three  brothers,  who  were  to  take  in 
the  event  the  life  tenant  died  without  leav- 
ing issue  then  living,  were  all  In  being,  of 
age,  and  free  from  disability.  Obviously, 
several  contingent  remainders  are  created 
by  the  will ;  the  first  taker  being  the  son  of 
the  life  tenant,  viz.,  H.  Phelps  Renlck,  pro- 
vided he  outlived  his  father.  But,  if  he  Is 
survived  by  his  father,  then  the  next  re- 
mainder Is  to  the  three  living  brothers, 
Abram  Renlck,  Jr.,  Morris  Benick,  and  Brink 
Benlck ;  and  the  last  remainder  Is  in  favor 
of  the  children,  or-  descendants,  of  these 
three  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant,  J.  Scott 
Renick,  his  son,  the  three  brothers  were  all 
dead.  The  action  was  instituted  by  J.  Scott 
Benidc,  Princess  Benlck,  bis  wife,  Harry 
Phelps  Rml^,  his  son,  Abram  Renl(^  B.  M. 
Benlck,  and  Morris  W.  Renick,  Mb  brothers, 
aU  being  plalntlffa  Section  491  of  the  ClvU 
Code,  under  which  the  action  was  brought, 
provides:  *T.n  an  equitable  action  by  the 
owner  of  a  particular  estate  of  freehold  in 
possession,  or  by  his  guardian  or  committee 
if  he  be  an  infant  or  of  unsound  mind, 
against  the  owner  of  the  reversion  or  remain- 
der, though  he  be  an  Infant  or  of  ntasound 
mind,  and  against  the  owner  of  the  particular 
estate  if  he  be  an  infant  or  of  unsound 
mind;  or,  if  the  remainder  be  contingent, 
against  the  person,  if  in  bdng,  in  whom  It 
would  have  vested  If  the  contlDgency  had 
happened  before  commencement  of  the  ac- 
tion, though  he  be  an  Infant  or  of  unsound 
mind,  and  against  the  owner  of  the  partic- 
ular estate  though  be  be  an  infant  or  of 
unsound  mind — ^real  property  may  be  sold  for 
reinvratmoit  of  the  laroceeds  In  other  real 
estate." 

[2]  Counsel  for  appellant  insists  that  the 
children  of  Abram  Benlck,  Jr.,  Morris  Re- 
nick, and  Brink  Benlck  were  necessary  par- 
ties to  this  action,  and  that  the  sale  of  tlie 
land      thft  oonindsBionw  was  IsTaUd,  and 


should  be  set  aside,  because  they  were  not 
brought  before  the  court.  -We  regard  this 
contention  unsound,  for  under  the  section 
supra,  as  these  remainders  were  contingent 
and  go  in  successive  order,  it  was  only  nec- 
essary to  bring  before  the  court,  in  order 
to  obtain  a  valid  sale  of  the  property  for 
reinvestment  of  the  proceeds,  "the  person, 
if  in  being,  in  whom  it  [the  title]  would  have 
vested  if  the  contingency  had  happened  be- 
fore commencement  of  the  action."  The  son 
of  the  life  tenant  was  the  only  [>«rBon  in  be- 
ing In  whom  this  estate  would  have  vested 
if  his  father,  the  life  tenant,  bad  died  be- 
fore commencement  of  the  action.  In  other 
words,  there  is  only  one  contingency,  under 
the  terms  of  the  will,  on  the  happenli^  of 
which  the  estate  is  to  vest  in  the  remainder- 
man, and  that  Is  the  death  of  the  llfb  tenant. 
When  J.  Scott  Renick  dies,  the  estate  cannot 
go  to  all  the  remaindermen  named  in  the 
will,  but  only  to  the  remainderman  first  in 
order,  who  is  in  being  at  that  time.  There- 
fore, if  the  son  of  the  life  tenant  is  living, 
he  takes,  and  the  others  do  not,  thus  mak- 
ing in  the  father  and  son.  If  that  contin- 
gency happens,  an  entire  and  complete  estate, 
which  Is  the  first  estate;  but  i^  before  the 
death  of  J.  Scott  Renick,  his  son  should  die, 
and  there  were  no  other  children  of  either 
J.  Scott  Benick  or  of  his  son,  that  would 
open  up  another  contingency,  by  which  the 
brothers  of  J.  Scott  Renlck  would  take  to 
the  exclusion  of  all  others.  The  estate  that 
would  fall  to  them,  In  that  event,  together 
with  the  estate  held  by  the  life  tenant, 
would  necessarily  constitute  an  entire  and 
complete  estate  in  fee,  which  would  be  the 
second  estate.  But  there  is  further  a  third 
and  last  contingency,  dependent  upon  the 
second,  as  the  second  is  dependent  upon  the 
first,  each  subordinate  to  the  other,  the  last 
arising  In  the  event  of  the  death  of  the  son 
of  the  life  traant  and  the  three  brothers  be- 
fore the  happening  of  the  contingency,  vis., 
the  death  of  the  life  tenant,  in  which  cflse 
the  children  of  the  three  brothers,  or  of 
such  of  the  three  brothers  as  may  die, 
would  take  as  representing  their  ancestor — 
that  Is,  their  father's  part — and  in  this  con- 
dition, we  have  again  an  entire  estate  in 
fee,  made  up  of  the  life  estate  and  these  re- 
mainders In  the  event  they  should  take* 
which  would  make  the  third  estate.  But,  aft- 
er all,  the  vesting  of  the  estate  is  actually  de- 
termined by  the  happening  .of  the  one  con- 
tingency; that  la,  the  death  of  the  life  ten- 
ant If  our  construction  of  section  491  of 
the  Civil  Code  correctly  interprets  its  mean- 
ing, the  brothers  of  the  life  tenant,  Abram 
Renlck,  Morris  Renlck,  and  Brink  Benlck, 
were  not  necessary  parties  to  the  action, 
though  doubtless  made  so  as  a  matter  of  pre- 
caution on  the  part  of  the  life  tenant,  and 
to  show  their  a^roval  of  the  sale  of  the 
land. 

The  constmctkm  here  given  the  section  of 
the  Code,  snpra,  as  well  as  Uw  application 
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made  of  Its  meanlog,  has  repeatedly  been 
sanctioned  by  this  court  Luttrell  v.  Wella, 
etc.,  97  Ky.  84,  30  S.  W.  10, 1«  Ky.  Law  Rep. 
812,  was  an  equitable  action  under  this  sec- 
tion for  tbe  sale  of  real  estate,  In  which 
there  were  remainder  interests,  for  retnTest- 
luent  of  the  proceeds  In  other  real  property. 
The  property  sought  to  be  sold  consisted  of  a 
farm  In  Mason  county,  the  title  to  which 
was  derived  under  certain  provisions  of  the 
will  of  Richard  Wells,  which  devised  to  his 
son,  William,  the  rents  and  profits  of  tbe 
farm  during  his  life  and  at  Ms  death,  if  his 
wife  survived  him,  she  was  to  have  the  use 
and  profits  of  the  land  until  their  youngest 
child  arrived  at  the  age  of  21  years,  upon  the 
happening  of  which  event  the  farm  was  di- 
rected to  be  sold  and  the  proceeds  divided  be- 
tween the  widow  and  children  of  William, 
she  to  take  a  child's  part  The  will  further 
provided  that,  should  WlUlam  surrive  his 
wife,  then,  at  his  death,  the  farm  should  be 
sold  and  the  luroceeda  divided  between  his 
children  and  their  bein',  the  heir  ot  a  child 
to  take  the  share  of  the  deceased  parent, 
should  one  or  more  ot  the  children  be  dead 
when  the  land  was  sold,  and  tbe  ^ooeeds 
divided  according  to  £be  prorlslona  of  the 
will.  WlUlam  T.  Wells,  his  wife,  and  tbelr 
six  adult  diildren,  with  the  husbands  of  their 
daug^tera  who  had  married,  and  the  two 
infant  children  ot  Wells  and  bis  wife  were 
made  parties  to  the  action.  The  imrchaser  of 
the  property  at  the  decretal  sale  excepted  to 
the  confirmation  of  tbe  sale,  upon  tiie  theory 
that,  as  some  of  tbe  children  of  William  Y. 
Wells,  the  life  tenant,  m^ht  die  before  be 
did.  In  which  event  the  share  of  tbe  one 
dying  would,  under  the  terms  of  the  will, 
pass  to  his  heirs,  probably  meaning  children, 
and  as  It  cannot  for  that  reason  be  told  who 
might  be  entitled  to  take  in  remainder  under 
the  will,  tbe  purchaser  could  not  get  a  per- 
fect title  under  the  decretal  sale.  In  over- 
ruling this  exception,  the  court  said:  "It  is 
sufficient  to  say  that  section  491  of  tbe  Code 
was  designed  to  meet  such  cases,  and  that 
although  the  remainder  may  be  contingent 
yet  If  the  person  In  being,  in  whom  the  re- 
mainder interest  would  have  vested  if  the 
contingency  bad  happened  before  the  com- 
mencement of  the  action,  be  properly  before 
the  court  as  seems  to  have  been  the  case 
here,  a  complete  and  perfect  title  may  be 
passed  under  a  proceeding  conforming  to  the 
provision  of  that  section  and  the  subsequent 
sections  of  tbe  Code  r^nlatlng  such  pro- 
ceedings." 

It  Is  not  to  be  overlooked  that  proceedings 
under  this  section  of  the  Code  are  merely 
for  the  purpose  of  changing  the  Investment 
and  the  sale  cannot  be  made  unless  It  Is 
established  by  proof  to  the  satisfaction  of  the 
chancellor  that  it  will  Inure  to  the  benefit  of 
those  owning  an  interest  in  the  property; 
and  It  goes  without  saying  that  a  r^vest- 
ment  in  real  estate,  which  will  benefit  the 


life  tenant  and  the  first  taker  In  remainder, 
must  also  benefit  the  second  taker  In  re- 
mainder, and  also  tbe  third  as  well.  There- 
fore, on  the  question  of  benefits,  all  the  con- 
tingent remaindermen  must  and  will,  be 
affected  alike,  where  the  sale  Is  for  rein- 
vestment in  like  property.  In  all  cases  the 
court  must  pass  ni>on  that  question  before 
sale  Is  ordered.  So,  It  Is  to  be  presumed  that 
the  more  remote  contingent  remaindermen 
will  be  as  much  benefited  by  the  sale  as  the 
remaindermen  standing  next  In  order  ahead 
of  them. 

In  this  connection.  It  Is  well  to  notice  that 
section  498  of  the  Code,  which  authorizes  the 
sale  of  trust  estates,  with  remainders,  for 
reinvestment  provides  that  where  lands  are 
held  in  trust  by  one  for  the  life  of  another, 
with  remainder  over  to  a  class  of  persons,  or 
to  any  person  not  ascertained,  or  to  be  ascer- 
tained, until  the  death  of  the  life  tenant 
or  where  the  life  tenant  has  the  power  to 
dispose  of  the  estate  by  will  or  an  Instrument 
In  the  nature  of  a  will,  it  is  provided  that 
such  estates  may  be  sold  In  an  action  "to 
which  all  persons  having  a  present  or  vested 
Interest  in  such  lands  are  parties."  And  this 
Is  followed  by  the  further  provision  in  the 
section  that  any  deed  or  mortgage  so  made 
under  order  of  court  "shall  be  h^d  and  con- 
strued to  have  the  same  effect  as  if  executed 
by  evay  person  having  a  vested  or  contin- 
gent Interest  in  and  ownership  of  said  land, 
and  as  if  executed  by  all  persons  and  classes 
who  would  take  under  the  limitations  or  pro- 
visions of  said  deed,  pr  as  devisees  under 
the  exercise  of  such  power  to  devise  or  ap- 
point and  as  If  every  claimant,  present  or 
future,  under  such  deed  or  power,  was  under 
no  disability  whatever." 

It  Is  also  to  be  noted  that  contingent  re- 
mainders, may  be  sold  under  this  section  of 
the  Code  without  making  the  contingent  re- 
maindermen parties.  For  only  those  who 
have'  a  present  or  vested  interest  are  requir- 
ed to  be  made  parties,  notwithstanding  which 
the  contingent  remaindermen  are  concluded 
by  the  Judgment  of  sale.  While  it  la  true 
that  this  section  contemplates  the  existence 
of  a  trustee,  acting  in  a  represratatlve  ca- 
pacity, Its  provisicms  are  nevertheless  con- 
sistent vrlth  the  recognized  doctrine  that 
parties  may  be  made  by  representation  as 
well  as  by  actual  service  of  process;  those 
acting  in  a  representatlTe  capacity  as  to 
others  who  succeed  them  In  Interest  being 
held  to  protect  the  subsequrat  interest  It 
Is  therefore  a  rule,  recognl^^d  by  the  courts, 
that  persons  holding  remote  contingent  In- 
terests are  not  required  to  be  actually 
bron^t  before  the  court  but  will  be  treated 
as  parties,  where  the  interests  are  properly 
represented  by  those  next  before  them,  if  the 
latter  are  before  the  court  Frltsch  v.  Klaus- 
lug,  IS  S.  W.  241.  U  Ey.  Law  Rep.  788,  U  a 
case  In  which  the  above  rule  was  applied. 
A  satisfactory  statement  of  tbe  rule  la  i^ven 
In  Hermann  t.  Parsons,  117  Ky.  330,  78  8. 
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W.  125,  25  Ky.  Law  Rep.  1344.  With  re- 
spect to  a  ruling  of  the  circuit  court  that 
certain  grandchildren  of  a  testator  owning 
a  contingent  remainder  interest  In  the  real 
estate  in  litigation  should  have  been  made 
parties  to  a  previous  action  In  which  it  was 
sold,  and  that,  as  they  bad  not  been  made 
parties,  they  still  retained  their  Interest,  we 
said:  "We  are  of  the  opinion  that  the  lower 
court  erred.  These  appellees,  under  this  will, 
merely  held  contlng«it  remainder  Interests. 
Their  grandmother  held  the  life  estate,  and 
their  father  the  fee,  subject  to  be  defeated 
by  his  death  before  his  mother's  deiith.  The 
general  rule  is  that  it  la  sufficient  to  bring 
before  the  court  the  persons  whose  several 
interests  combined  make  up  the  first  estate 
of  inheritance.  As  these  appellees*  grand- 
mother and  their  father  were  parties  to  that 
action,  and  they  owned  together  the  first 
estate  under  the  will  at  that  time,  it  was  un- 
necessary to  have  made  appellees  parties, 
as  they  were  only  contingent  remaindermen, 
and  were  bound  by  representation.  See  Cal- 
vert on  Parties,  p.  ^1;  Freeman  on  Judg- 
ments, 1  172.  The  reason  for  this  ^e  is 
stated  In  Faulkner  v.  Davis,  iB  Orat  (Va.) 
esi,  08  Am.  Dec.  698,  where  the  court  said, 
•This  rule  of  representation  oft^  applies  to 
living  persons  who  are  allowed  to.tw  made 
parties  by  representation  for  reasons  of  con- 
venience and  Justice,  because  their  Interests 
will  be  sufficiently  defended  by  others  who  are 
personally  parties,  and  who  have  motives 
both  of  seU-lnterest  and  affection  to  make 
such  defense,  and  ttaey,  therefore,  conrider  it 
unnecessary  to  make  such  persons  parties, 
and  indeed,  improper  to  do  so,  and  thus  com- 
pel them  to  litigate  about  an  Interest  which 
may  never  vest  in  them.'  Their  father  who 
held  the  first  estate  subject  to  the  life  es- 
tate of  his  mother  was  a  party.  He  had  a 
motive  of  self-interest  and  affection  to  cause 
him  to  make  defense."  Although  the  oplQlon 
calls  attention  to  the  fact  ttiat  there  are  cases 
In  which  a  distinction  has  been  made  be- 
tween one  who  is  in  privity  with  the  estate 
and  one  who  is  a  stranger  to  the  Instrument 
by  which  the  conttngent  remainder  has  been 
created,  yet  the  rule  as  to  representation  was 
c<mceded  to  have  been  properly  applied  In  the 
case  of  Fritsch  v.  BHausing,  supra,  and  In 
tbat  case  Mrs.  Evans,  who  Instituted  the  ac- 
tion, was  not  a  stranger  to  the  Instrument 
creating  the  estate,  but  her  relation  thereto, 
like  that  of  the  appellees  In  the  instant  case, 
was  that  of  a  privy. 

In  23  Cyc.  124S,  Hermann  v.  Parsons  Is, 
among  other  cases,  dted  as  sustaining  the 
following  statement  of  the  doctrine  under 
consideration:  "Persons  having  a  remote, 
contingent,  or  expectant  Interest  In  realty 
are  bonnd  by  the  judgment  rendered  in  an  ac- 
tion concerning  the  properly,  althoi^  not 
made  parties  to  the  suit,  If  the  holder  of 
the  first  estate  of  inheritance  is  a  party,  as 
he  represents  fhem.  And  estates  limited 
over  to  persons  not  In  esse  are  represented  by 


the  living  owner  of  the  first  estate  of  inherit- 
ance, so  that  a  decree  In  a  suit  to  which  the 
first  holder,  a  living  person.  Is  made  a  party 
will  conclude  the  tl^ts  of  after-bom  re- 
maindermen." 

In  the  more  recent  case  of  Walsh  v.  Parr's 
Ex'r.  110  S.  W.  800  (not  elsewhere  reported), 
the  rule  of  being  bound  by  representation 
was  again  applied,  although  the  land  was 
sold  under  section  490.  ClvU  Code.  The 
opinion  also  refers  to  Fritsch  v.  Klauslng, 
shows  its  application  to  the  case  in  hand, 
and  concludes  its  reference  to  it  as  follows: 
"In  that  case  the  Interests  of  the  contingent 
remaindermen  were  secured  by  a  reinvest- 
ment of  the  proceeds  of  the  sale  of  their  prop- 
erty upon  the  same  terms  and  conditions  as 
q>ecifled  In  the  deed,  in  the  case  at  bar  the 
contingent  remainderm^'s  interests  are  pro- 
tected In  the  same  manner,  and  they  have  no 
Interest  In  the  proper^  In  litigation." 

It  Is  apparent  from  the  opinions  in  Her- 
mann V.  Parsons,  and  Wal^  v.  Parr's  Ex'r, 
that  the  rule  was  recognized  as  applying, 
whether  the  sale  Is  procured  by  a  stranger 
to  the  Instrument  creating  the  estate,  or  by 
one  or  more  of  those  holding  under  it. 

In  the  more  recent  case  of  McClnre  v. 
Onme,  141  Ey.  361,  132  S.  W.  433,  the  rule 
in  question  was  again  applied  as  to  unborn 
contingent  remaindermen;  it  being.  In  sub- 
stance, held  that  section  491,  Civil  Code,  was 
enacted  to  protect  their  Interest  In  the  real 
estate  sought  to  t>e  sold  for  reinvestment,  by 
representation  through  the  contingent  re- 
maindermen in  being,  made  parties  to  the 
action.  In  this  case  the  proceeds  of  the  real 
estate  sold  were  allowed  to  be  reinvested  in 
similar  property  In  another  state. 

Tested  by  the  provisions  of  section  491, 
Civil  Code,  and  the  foregoing  authorities, 
it  is  manifest  that  all  tiie  necessary  parties 
in  interest  were  before  the  court  when  the 
judgment  of  sale  was  rendered.  It  is  equal- 
ly manifest  from  the  record  that  the  sale 
of  the  land  and  reinvestment  of  its  proceeds 
as  adjudged  wlU  be  to  the  benefit  of  all  the 
parties  in  interest,  and  that.  In  making  the 
reinvestment,  the  court  will  require  the  real 
estate  to  be  conveyed  to  the  parties  In  In- 
terest In  the  same  manner  and  under  the 
same  limitations  as  the  land  sold  was  devised 
them  by  will  of  Abram  Renlck. 

[3]  We  find  no  merit  In  appellant's  con- 
tention that  the  remaindermen,  brothers  of 
the  life  tenant,  should  have  been  made  de- 
fendants to  the  action.  If  it  would  have  been 
proper  to  adjudge  the  sale  and  reinvestment 
prayed,  by  making  the  remaindermen  in  ques- 
tion defendants,  their  voluntary  act  in  mak- 
ing themselves  plaintiffs  to  the  action  and 
joining  in  the  prayer  for  the  relief  asked 
could  have  no  other  than  the  same  legal  ef- 
fect, and  served  to  reduce  the  cost  of  the 
proceedings.  Besides,  we  have  in  nnmeroos 
cases  recognised  the  right  of  the  parties  In 
interest  to  so  conduct  the  proceedings:  How- 
aid,  etc,  T.  Singleton,  eta,  M  Ky.  886;  22 
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8.  W.  887,  15  Ky.  taw  Rep.  309;  Shdby, 
eta,  T.  Harrison,  etc.,  84  Ky.  148. 

[4]  The  only  other  material  contention  of 
appellant  Is  the  complaint  raised  by  one  of 
the  exceptions  that  the  evidence  as  to  the 
necessity  for  the  sale  of  the  land  was  per- 
mitted by  the  court  to  be  made  in  the  fOrm 
of  affidavits.  This  objection  from  the  piu> 
chaser  of  the  land  Is  not  tenable.  In  an  ex 
parte  proceeding,  proof  is  often  made  by 
affidavits.  There  are  in  this  case  no  In- 
fants or  other  persons  under  legal  disability. 
The  CItU  Code  (sectloDS  543-547)  allows.  In 
certain  caBes,  the  taking  at  proof  by  affida- 
vit ;  and  where,  as  in  this  case,  the  parties  In 
Interest  are  all  plaintiffs,  and  the  object  to 
be  attained  by  the  action  Is  for  the  benefit 
of  all,  it  will  be  presumed,  in  the  absence 
from  the  record  of  a  contrary  showing,  that 
the  taking  of  proof  by  affidavit  was  conaeiit- 
ed  to  by  all  the  paAtes. 

There  Is  no  error  In  the  judgmoit  appealed 
from,  wherefore  it  is  affirmed. 


KENTON  WATER  CO.  v.  CITY  OF  COV- 
INGTON et  al.t 

(Court  of  Appeals  of  Kentad^y.  Dec.  19,  1918.) 

1.  GouBTS  (J  106*)— AnopnoN  of  Opikiom  or 

Lower  Coukt, 

Where  the  opinion  of  the  lower  court  Is  con- 
tained Id  the  record,  the  appellate  court  may, 
without  impropriety,  adopt  it  as  its  own,  though 
It  is  rarely  done. 

[Ed.  Note.— Fot  oUier  eases,  see  Gonrts,  Gent 
Dig.  i  809;  Dee.  Dig.  1 106>1 


2.  Watbu  aud  Waiie  Gouebeb  (1  183*)  — 
watebwoixa— a0<)uisen0n  bt  oztt— gok- 

1BACTS. 

A  water  company,  havlDg  contracted  to  sup- 
ply a  town  with  water,  contracted  with  a  neigh- 
boring city  to  puTcbase  the  water  wbidi  was  to 
be  transmitted  to  the  town  by  a  system  to  be  in- 
stalled by  tbe  company,  bnt  the  contract  further 
provided  that,  should  the  city,  during  the  term 
of  the  contract,  annex  tbe  town,  it  should  have 
the  option  of  purcha^ng  tbe  companv's  prop- 
erty; the  price  to  be  fixed  by  aivitration. 
The  city,  after  having  annexed  the  town,  made 
an  offer  to  purchase  at  a  fixed  price.  Held,  that 
this  proposition  was  nothing  more  than  an  of- 
fer upon  the  part  of  the  city  to  make  a  new 
contract,  and  was  not  an  exercise  of  Its  option 
to  purchase  under  the  contracL  and  did  not 
bind  it  to  have  the  price  fixed  by  arbitration. 

[EA.  Note.— For  other  cases,  see  Watecs  and 
Water  Courses,  Cent  Dig.  H  277,  278;  Dec. 
Dig,  I  183.*] 

8.  muhiozpal  gokpobatioiib  <t  78*)— slatdtb 
— Tauditt— Lboislativx  Cohtbol. 

Laws  1910.  c.  83,  requiring  any  dty,  be- 
fore establishing  its  own  water  system  in  any 
neighboring  town  which  it  might  annex,  to  pur- 
chase the  pn^perb  of  tbe  company  then  supply- 
ing the  town,  violates  Const  9  lol,  prohibiting 
the  General  Assembly  from  imposing  taxes  for 
the  purposes  of  any  county,  city,  etc.,  since  the 
purchase  of  waterworks  would  necessitate  the 
levy  of  a  tax,  and  tbe  Legislature  cannot  do  in- 
directly what  it  cannot  do  directly* 

[Ed.  Note^For  other  cas^  see  Uunldpal 
Corporations.  Cent  Dig.  H  177. 178;  Dee.  iMg. 
178.*] 


4.  MUNIOIFAI.  COBPOUTIOIIS  Q  04*)— IXOIS- 

LATivB  Oomnot.  . 

Tbe  extent  of  legislative  control  over  mo- 
nicipalities  extends  as  far  as  is  essentia]  to  ac- 
compUsb  a  result  in  which  the  state  has  an  In- 
terest in  its  governmental  capacity,  but  this 
power  does  not  extend  to  depriving  Out  mu- 
nicipality of  discretion  In  the  means  or  methods 
of  accomplishing  the  result 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  150, 157 ;  Dec:  iMs. 
164.*] 

0.  MumciPAX,  OoaPORaTzoiTB  Q  70*)— Lbou- 

LATIVK  GoKntOL. 

The  establishment  of  a  water  system  in  m 
dty  is  not  a  governmental  function  in  whieh 
the  state  may  have  such  an  interest  as  would 
give  it  power  to  compel  Its  maintenance  therein. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  170-174;  Dec  &§. 
I  7a*] 

6.  OONBTtTUTXOITAIt  IiAW  ttTO*)  —  JumOUX. 
PUKCTIONS—WlSDOlI  OT  STATUT*. 

Courts  can  only  pass  upon  tbe  validity  of 
a  statnte  and  have  nothing  to  do  with  its 
wisdom. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
alXsw,  Cent  Dig.  ff  129-182. 187;  Dec  Dig.  | 
70.*] 

7.  Municipal  Corpobatiom  (|  206*>  —  Iif- 

PBOVEHBITTS— STATUTXS  —  BgMtAIf— YAUM- 

TT  or  Repeauno  Act. 

Tbe  authority  of  tbe  city  of  Covington  to 
construct  and  maintain  a  water  system  granted 
by  Ky.  St  |  8068,  subsec  4.  was  not  repealed 
by  Laws  1910,  c  83,  prohibiting  the  dty  from 
establishing  ite  own  water  system  until  it  shall 
have  purchased  the  property  of  any  water  com- 
pany then  sopplytng,  since  the  latter  met  was 
void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {  712;  Dec  Dig.  { 
266.*] 

8.  CoNBrrrnTiOHAi.  Law  (|  40*)— Vajuditt  or 
Statute. 

When  the  Constitution  has  expressly  denied 
the  Legislature  the  right  to  require  a  particular 
thing  to  be  done^  tben  it  cannot  by  IndirM^on 
require  It  to  be  done  by  attaching  it  as  a  condi- 
tion to  the  exercise  of  some  other  power  granted. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAw,  Cent  Dig.  188;  Dec  Dig- 1  4a*] 

Appeal  from  Clrcait  Oonr^  Kenton  Oomi- 
ty.  Common  Law  and  Eqidty  DlTiston. 

Action  by  the  Kaiton  Water  Company 
against  the  City  of  Covington.  Jadgmait 
for  defendant,  and  plalnUfl  appeals.  Afr 
firmed. 

S.  D.  Bouse^  of  Covln8t<m.  tor  anteUaoL 
8.  U  Blakely,  of  Gorlngton,  few  appeOee^ 

SXrrTLE,  J.  [1]  Where,  on  an  appeal,  the 
record  is  found  to  contain,  as  in  this  caae, 
a  carefully  written  opinion  from  the  Judge 
of  Uie  court  rendering  the  Judgment  appeal- 
ed from,  which  fairly  indicates  the  issues 
of  law  and  fact  Involved  and  presents  satis- 
factory reasons  and  authority  in  support  of 
such  judgment,  and  this  conrt  upon  consid- 
ering the  appeal,  is  oonrinced  of  the  correct- 
ness of  the  judgment,  it  may,  though  such  a 
thing  Is  rarely  done,  without  Impropriety, 
adopt  and  hand  down  the  opinion  of  the  cir- 
cuit judge  and  thereby  make  it  Its  owil. 
That  oooise  will  be  pursaed  in  this  Instance; 


*For  othi 


t  same  tople  tna  seetloa  KUHBBR  in  Dec.  Dl^  *  Am.  OI»  X^-HSb  Becfss  A  R«'»  ladana 
t  Rehearinc  denied  Februry  IS,  1914. 
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tbe  opinion,  In  the  conchislon  of  lAidt  we 
fully  coDCnr,  being  as  follows : 

"In  this  action  It  ia  sought  1^  mandftonu 
to  compel  the  defendant  to  purchase  the 
plaintUTs  water  plant  In  former  Latonla, 
now  the  dty  of  Covington,  and  to  compel 
the  defendant  to  appoint  an  arUtrator  to  fix 
the  price.  It  Is  also  sought  to  enjoin  the  de- 
fendant from  Installing  a  water  gysteni  In 
that  part  of  Obvlngton  which  was  formerly 
Latonla. 

"HbB  facts,  as  disclosed  by  the  petition 
and  the  pleadings,  which  constltnte  the  ba- 
sia  for  the  first  asserted  right  are  as  fol- 
lows: On  June  26,  1903,  the  plalntUf  and 
the  town  of  Latonla  entered  Into  a  contract 
by  which  the  plalntUE  was  to  famish  water 
to  said  town  and  Its  citizens  in  accordance 
with  the  contract  nntU  AprU  &.  Idl3,  and  it 
installed  In  tliat  town  a  water  system  and 
proceeded  to  famish  water  under  that  con- 
tract. There  is  no  prorlslon  in  this  contract 
either  binding  the  town  to  purchase  the  wa- 
ter system  at  any  time,  or  that  confers  or 
gives  the  town  any  option  to  purchase,  or 
that  relates  to  the  acqulsltioa  of  the  water 
system  during  the  continnanee  of  the  con- 
tract or  after  It  expired. 

"In  furnishing  water  to  Latonla,  It  was 
anticipated  that  the  plaintiff  would  purctiase 
the  water  to  be  furnished  Latonla  from  the 
dty  of  Covington  and  transmit  it  through  a 
system  to  be  installed  by  the  plaintiff  con- 
necting the  vrater  system  of  Covington  with 
Latonla.  This  was  done  by  the  plalntUE,  and. 
In  pursuance  of  this,  plaintiff  on  April  13, 
1903,  entered  Into  a  contract  with  the  dty 
of  Covington  whereby  the  dty  of  Covington 
was  to  famish  the  water  to  be  by  It  provided 
for  the  town  of  Latonla  for  a  period  of  12 
years,  conunendng  May  1,  1903.  In  this 
contract  It  was  provided :  'If  at  any  time 
during  the  term  of  this  contract  the  dty  of 
Covington  shall  annex  the  town  of  Latonla, 
that  the  Kenton  Water  Company  shall  sell 
to  the  dty  of  Covington,  if  It  so  elects  to 
purchase,  all  Its  property  In  said  town  and 
district,  the  dty  to  pay  therefor  such  sum 
of  money  as  the  board  of  arUtratUm  shall  fix 
as  its  value,  the  city  to  select  one  arbitrator^ 
and  the  Kenton  Water  Company  one,  and. 
In  case  of  disagreement,  they  to  select  the  um- 
pire to  act  with  them;  tbe  finding  of  a  ma- 
jority of  said  board  to  be  final  between  the 
parties.' 

"In  1900  the  dty  of  Covington  annexed  the 
town  of  Latonla,  and  thereafter  the  general 
conndl  of  Covington  passed  a  resolution 
by  which  it  offered  to  purchase  from  the 
plaintiff  Its  water  system  at  the  price  of 
$26,331.45.  wbldi  offer  was  to  remain  open 
for  ten  days.  The  offer  was  not  accepted 
by  the  plaintiff,  bat  counter  proposltlonB 
were  made  at  a  find  valuation,  which  were 
likewise  rejected. 

[2]  "It  la  now  contended  that  this  offer  of 
the  dty  «f  Covington  to  pnrchase  tbe  pn^ 


wty  at  the  Axed  price  of  $26,331.45  was  an 
election  on  tiie  part  of  the  dty  to  pnrchase 
the  pn^ierty  in  accordance  with  tbe  provision 
of  the  contract  above  set  out  and  binds  It 
to  have  the  price  arbitrated  and  to  accept 
the  property  at  the  price  itud.  The  conten- 
tion is  SD  palpably  erroneous  as  needs  but 
little  response  to  It  It  is  suffldent  to  say 
that  no  anthority  dted  by  the  plaintiff  sus- 
tains such  a  contention.  The  language  quot- 
ed from  Dillon  In  plaintiff's  brief  relates  ex- 
pressly to  cases  where  the  dty  is  either  by 
contract  or  statute  bound  or  compelled  to 
purchase  at  the  expiration  of  the  franchise, 
or  In  the  evoit  of  establishing  its  own  wa- 
ter system  In  the  territory.  In  this  case  it 
was  purely  optional  under  the  contract  for 
the  dty  to  purchase  the  property  and  have 
Its  value  fixed  by  arbitration,  and  clearly  Its 
offer  to  purchase  at  a  fixed  price,  which  was 
not  accepted,  and  which  was  nothing  more 
than  an  offer  to  make  an  entirely  dlfferoit 
contract,  cannot  be  turned  into  an  accept- 
ance of  the  option  to  purchase  the  plant  at 
a  valoation  to  be  fixed  In  accordance  with 
the  terms  of  the  option. 

[91  "The  right  asserted  to  have  the  defend- 
ant enjoined  from  installing  its  own  water 
system  in  that  part  of  the  dty  which  was 
formerly  Latonla  Is  based  upon  the  following 
statute,  enacted  in  IftlO,  and  after  the  an- 
nexation of  the  dty  of  Latonla  to  the  dty  of 
Covington,  but  before  the  franchise  of  the 
plaintiff  to  furnish  water  to  Latonla  had  ex- 
pired. The  statute  is  as  follows:  'In  case 
the  dty  shall  secure  the  franchise  for  sup- 
plying any  neighboring  town,  dty  or  mu- 
nldpallty,  or  in  case  of  the  annexation  of 
any  neighboring  town,  dty  or  mnnldpallty, 
and  if  In  such  dty,  town  or  mnnidpallty,  any 
water  company  or  person  has  theretofore  laid 
or  constructed  water  mains,  fire  plugs,  hy- 
drants, etc.,  in  any  such  dty,  town  or  mu- 
nldpality,  for  tbe  purpose  of  supplying  the 
same  and  Its  inhabitants  with  water,  thai, 
and  in -that  event,  the  dty  obtaining  said 
franchise,  or  annexing  said  town,  dty,  or 
mnnidpallty,  shall  be  required,  before  they 
exerdse  any  franchise  therein  for  supplying 
water,  to  purchase  all  water  maina,  fire 
plugs,  hydrants  and  other  attadmimts  be- 
longing to  said  water  companies  or  person 
or  persons  In  said  dtgr,  town  or  mnnidpallty, 
at  a  price  to  be  agreed  upon  by  the  parties, 
and  in  the  event  of  a  disagreement,  the  price 
to  be  fixed  by  a  board  of  appraisers  consist- 
ing of  three  persons,  one  to  be  selected  by 
the  dty,  one  to  be  selected  by  the  water 
company,  and  the  two  so  appointed  to  select 
the  third.'  If  this  act  ia  vaUd.  It  fOUows 
that  the  dly  of  Covington  cannot  install  its 
water  system  and  exerdse  Ite  right  of  fui^ 
nishing  water  to  former  Latonla  without 
first  purchasing  the  water  ayatem  of  the 
plaintiff  In  that  territory,  as  this  act  «C  Qie 
Legislature  requires  this  to  be  done.  The 
validity  of  -  this  act  Is,  however,  assailed 
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aa  being  in  conflict  with,  tabaecuon  15  of 
section  69;  and  of  seotloiia  19,  181,  and  242, 
of  tbe  OiMutltDtion  of  Kentudor.  nnd  of  the 
fourteenth  amendment  to  the  Constitation  of 
the  United  States. 

"Section  181  of  the  Oonstltiitlon  provides: 
The  General  Assembly  shall  not  impose  tax- 
es for  the  purposes  of  any  county,  d^,  town 
or  oQier  nranldpallty,  bnt  may  by  general 
laws,  confer  on  the  proper  anfitunltleB  there- 
of, refl|)ectlTely,  tbe  power  to  assess  and  col- 
lect snch  taxes.  The  General  Assembly  may, 
by  general  laws  only,  inoTlde  for  the  pay- 
ment of  llcrase  fees  on  franchises,  stock  used 
for  breedliv  pmposes,  the  Tarious  trades, 
occDpatlons  and  pnrfteMlQns,  or  a  special  or 
exxtaB  tax;  and  may,  by  general  laws,  dele- 
gate ttie  power  to  counties,  towns,  cities  and 
other  mnnldpal  corporations,  to  Impose  and 
oolleet  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occapa- 
ttons  and  professions.' 

"It  is  clear  that  to  purchase  tlie  water 
system  of  the  plaintlfF  requires  the  levy  and 
assessment  of  taxes  by  the  dty  of  Covington, 
and. I  take  it  as  conceded  by  counsel  for  the 
plaintiff,  and  at  any  rate  it  is  well  settled 
by  reference  to  all  tbe  authorities,  that  had 
this  statute  undertaken  to  compel,  or  had 
simply  directed,  cities  of  this  class  to  pur- 
chase or  acquire  private  water  systems  with- 
in its  corporate  limits,  to  be  compensated  for 
In  the  manner  provided  by  this  statute,  It 
would  clearly  be  in  conflict  with  the  consti- 
tutional {vovision  under  consideration,  and 
therefore  void.  Bnt  tbe  point  Is  made  that 
this  statute  does  not  compel  the  dty  of  Cov- 
ington to  purchase  Its  water  system  but  sim- 
ply makes  the  purchase  of  Its  water  system 
a  condition  precedent  to  the  right  of  the 
dty  to  establish  a  water  system  in  a  part  of 
the  dty  which  has  recently  been  brought 
within  the  dty  limits,  leaving  It  optional 
with  the  dty  whether  it  wlU  eetabllsh  a  water 
^stem  in  that  territory  or  not,  and  that  the 
Legislature  has  the  power  to  do  that,  even 
though  It  would  in  effect  require  the  city  to 
levy  and  assess  a  tax  to  purchase  the  plain- 
tiff's water  system  in  tbe  event  the  dty  should 
elect  to  establish  its  own  water  system  In  that 
territory.  To  support  this  contention  the 
plaintiff  dtes  Dillon  on  Munldpal  Corpora- 
tions, 1 132  (5th  £d.);  NaUonal  Water  Works 
Co.  V.  Kansas  City,  62  Fed.  863,  10  C.  C.  A. 
653,  27  L.  R.  A.  827;  Newburyport  Water 
Co.  V.  Newburyport  (C.  C).  103  Fed.  584; 
Citizens'  Gas  light  Co.  v.  Wakefield,  161 
Mass.  432,  37  N.  E.  444,  31  L.  B.  A.  457.  In 
the  examination  of  these  cases  and  others 
dted,  the  court  finds  three  classes  of  cases: 
(1)  Where  a  similar  provision  for  the  pur- 
chase of  the  water  system  of  a  private  cor- 
poration is  provided  In  a  contract  between 
the  dty  and  the  water  company  under  which 
tbe  water  company  ezerdses  Its  franchise. 
<2)  Where  a  similar  statute  has  been  enacted 
and  there  is  no  constitutional  p^vlalon  sim- 
ilar to  ours.   &)  Where  there  ls*a  constitu- 


tional inoTisIon  sliBllar  to  ear  own  and 
where  a  sbnUar  statute  was  InnlTed. 

"National  Water  Woite  Oo.  t.  Kansas 
City  was  a  case  where  tbae  was  no  statute 
and  no  question  of  constitutional  limitation 
Involved.  In  that  case  the  clt7  had  bound 
Itself  tj  contract  to  purchase  the  private 
corporation's  water  system  at  the  expiration 
of  the  frandiise,  and  therefore  is  not  pertt 
nent  upon  tbe  question  of  leglslattve  omtn^ 

"In  Newburyport  Water  Co.  f.  Newbury- 
port and  In  CLtSame  Gas  Go.  t.  WakeOeid, 
there  does  not  appear  from  the  opinion  In 
the  case  that  there  ms  any  constitatlonal 
provision  sodi  as  Is  involved  here,  but.  In 
tbe  absence  of  audi  a  provlaion,  the  validly 
of  a  statute  similar  to  the  one  In  question 
was  sustained,  and  in  tbe  latter  case  It  did 
BO  Upon  the  ground  tbat  it  waa  a  matter  of 
election  with  ttie  and  not  compulsory, 
wtaetber  or  not  it  should  construct  Its  star 
works^  but  that  If  it  did  it  must  purchase  the 
company's  plant,  aa  was  provided  by  the 
statute. 

"People  V.  Conunou  Council  of  Detroit,  28 
Mich.  288,  15  Am.  Bep.  202,  and  People  v. 
Chicago,  51  111.  17,  2  Am.  R^.  278,  are  not 
BQuardy  In  point,  as  they  involved  the  ques- 
tion of  legislative  authority  to  compel  the 
construction  of  parks,  but  they  are  author- 
ity, or  at  least  the  first  case  Is  authority,  for 
the  proposition  that,  even  In  tbe  absoice  of 
any  constitutional  provision  restricting  the 
power  of  the  Legislature,  it  has  not  the  pow- 
er to  legislate  concerning  any  matter  of  pure- 
ly local  concern,  and  held  the  statute  invalid. 

"The  case  of  Helena  Consolidated  Water 
Co.  V.  Steele,  20  Mont  1,  49  Pac.  3S2,  37 
Ia  R.  A.  412,  Is  a  case  exactly  similar  to  tbe 
case  at  bar.  In  that  case  there  was  a  constt- 
tutlonal  provision  dmilar  to  ours,  and  in 
that  case  tbe  statute  provided  that.  In  the 
event  the  dty  established  its  own  water  sys- 
tem, It  must  purchase  the  system  of  tbe 
company  then  operating  the  waterworks,  bnt 
leaving  It  optional  with  tbe  dty  whether  or 
not  it  would  establish  its  own  system,  and 
in  that  case  ^e  statute  was  held  invalid  and 
in  conflict  with  the  constitutional  provision. 
In  tbe  construction  to  be  given  the  law  as 
laid  down  in  this  latter  case  it  is  contended 
for  the  plaintiff  that  in  the  Montana  case  the 
furnishing  of  water  by  a  dty  to  Its  dtlzena 
was  held  to  have  been  done  by  the  dty  in 
its  private  capacity,  while  In  Kentucky  the 
same  act  is  hdd  to  be  a  governmental  func- 
tion, and  that,  as  the  right  of  legislative 
control  turns  upon  the  first  question  as  to 
whether  the  establishing  of  a  water  system 
by  a  city  is  a  governmental  function  or  not, 
therefore,  where  it  Is  hdd  to  be  a  governmen- 
tal function,  that  tbe  right  of  legislative  con- 
trol must  be  admitted. 

[4]  "I  do  not  find  that  Uie  distinction  men- 
tioned Is  laid  down  In  the  Mbntana  case  as 
the  decisive  or  at  all  controlling  point.  In 
some  cases  this  question  of  what  is  done  by 
the  dty  in  Its  private  capadty.  as  distin- 
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gulfibed  from  Its  governmental  capacity,  Is 
made  the  criterion  of  the  right  or  absenc>e  of 
the  right  of  governmental  control,  but  even 
In  those  cases  the  accomplishment  of  a  result. 
In  general,  is  the  thing  which  is  held  to  be 
governmental  and  not  the  particular  means 
to  be  used  to  accomplish  It  As  an  Illustra- 
tion of  what  is  meant,  it  Is  dear  that  the 
preservation  of  good  order  and  peace  in  a 
dty  is  a  matter  in  which  the  state  is  con- 
cerned, and  even  though  the  state  might 
legislate  to  the  efTect  that  a  police  depart- 
ment be  established  and  maintained,  and 
even  might  prescribe  the  nnmber  of  police 
which  should  be  employed,  and  what  their 
pay  should  be,  and  compel  the  city  to  levy  a 
tax  to  maintain  it,  or  It  might  prescribe 
other  things  essential  to  be  done  which  fair- 
ly could  be  said  to  be  essential  to  the  ulti- 
mate purpose  to  be  achieved,  and  in  vrhlch 
the  state  is  interested,  the  preservation  of 
good  order  and  peace  in  the  community,  but 
none  of  the  authorities  dted,  or  which-  the 
court  has  examined,  hold  or  intimate  that  the 
Le^dature  could  provide  that  a  particular 
piece  of  property  should  be  purchased  at  a 
given  price  for  the  pnr]:)08e  of  building  a 
IwUce  office  and  direct  a  levy  of  a  tax  to 
pay  for  it  Suppose  the  Leglialature  should 
by  legislation  direct  an  expensive  piece  of 
property  be  purchased  and  an  extravagant 
building  erected,  and  levying  a  tax  for  that 
purpose  upon  the  city,  will  it  be  contended 
that  the  Legislature  has  such  power  simply 
because  the  preservation  of  good  order  and 
peace  within  the  dty  is  a  governmental  func- 
tion? "nie  extent  of  legislative  control  over 
mnnidpalitles  extends,  so  far  as  is  essential, 
to  accomplish  a  result  in  which  the  state  has 
an  Interest  in  Its  governmental  capadty,  but 
this  power  does  not  extend  to  depriving  the 
municipality  of  discretion  in  the  means  or 
method  of  its  accomplishment,  or  the  expense 
It  will  incur  for  that  purpose,  where  such 
minute  or  spedfic  control  in  details  or  means 
is  not  essential  to  the  accomplishment  of  the 
result,  and  which  interest  In  the  result  con- 
stitutes the  basis  of  legislative  right  of  con- 
trol.. 

"In  the  cases  dted  and  examined  by  both 
the  plaintiff  and  the  defendant,  the  question 
was  constantly  put  as  to  whet  interest  the 
state  had  in  the  doing  of  the  act  directed  by 
the  Legislature  to  be  done,  and  whether  it 
was  a  matter  of  purely  local  concern  was 
the  matter  or  point  upon  which  the  right  of 
the  legislative  control  was  made  to  depend. 
Suppose  the  state  can  be  said  to  have  an  in- 
terest in  the  matter  of  supplying  the  newly 
annexed  territory  with  water,  putting  it  up- 
on the  ground  of  public  health,  has  it  any 
Interest  In  what  particular  pipes  or  property 
the  dty  shall  purchase  or  uttUze  to  serve 
that  purpose?  Even  if  the  shadowy  dis- 
tinctions between  governmental  and  private 
functions  of  a  dty  be  the  turning  point  In 
determining  the  right  or  absence  of  right  of 
legislative  control,  the  qoe^n  la  determin- 


ed, not  by  whether  or  not  the  gmeral  pnr^ 
pose  to  be  achieved  is  governmental  or  pri- 
vate, but  whether  or  not  the  partlcnlar  ttiing 
directed  by  the  act  of  the  L^flslatiire  Is  one 
In  which  13m  state  Is  Interested  as  essential 
to  the  accomplishment  of  the  purpose. 

[5]  "While  the  court  has .  discussed  this 
question  at  some  length  upon  the  assumption 
that  the  establishment  of  a  water  system  In  a 
city  is  a  governmental  function  In  which  the 
state  may  have  sudi  an  interest  as  would 
give  It  power  to  compel  Its  maintenance  In 
a  dty,  yet  the  court  Is  of  the  opinion  Mat 
the  Court  of  Appeals  of  this  state,  in  common 
with  the  weight  of  antlioilty  elsewhere,  in 
to  the  contrary. 

"Board  of  CouncUmen  v.  Commonwealth, 
94  S.  W.  648,  29  Ky.  Law  Rep.  699,  and  the 
Bubseqnent  cases  following  it  are  rdled  upon 
by  the  plaintiff.  Prior  to  this  case,  the  Court 
of  Appeals  has  held  In  Cl^  of  Covington  v. 
Commonwealth,  89  8.  W.  886,  19  Ky.  (Law 
Rep.  105,  that  an  exemption  from  taxation 
given  to  "public  property  used  for  public  pur- 
poses,' was  synonymous  with  an  exemption 
given  to  'public  property  used  for  govern- 
mental purposes,'  and  then  held  that  a  wa- 
ter system  of  a  dty  was  not  property  used 
for  governmental  purposes,  and  that  it  was 
therefore  subject  to  taxation.  Subsequent- 
ly, as  will  be  seen  by  the  opinion  in  Board 
of  Councilmen  v.  Commonwealth,  94  S.  W. 
648,  29  Ky.  Law  Rep.  699,  the  court  changed 
Its  mind  about  the  exemption  for  "public 
purpose;^  being  the  same  as  an  exemption 
'for  governmental  purposes,'  and  held  that 
the  water  syst^  was  used,  not  'for  govern- 
mental purposes,'  but  was  used  for  "public 
purposes,'  and  that  ther^ore  It  was  exempt. 
Now  tlie  reading  of  these  eases  will  show 
that  the  court  did  not  hold  in  the  latto*  case 
that  a  water  system  of  a  dty  vras  used  for 
"govemm^tal  purposes,'  but,  on  the  contraiy, 
It  adhered  to  its  former  opinion  that  it  was 
not  held  or  used  for  'governmental  purposes,' 
but  it  held  that  this  was  different  from  'pab- 
Ue  purposes,*  and  that  It  was  held  for  "pub- 
lic puiposBB.'  The  change  of  opinion  was 
not  as  to  what  property  was  held  for  "gov- 
emmoital  poiposetf  but  to  the  effect  that 
prajterty  naed  for  'goTemmoital  purposes' 
warn  not  the  same  as  that  h^  tor  *pablic  pnr^ 
poses,'  and  that  a  water  system  ms  not  vm- 
toaced  within  the  latter.  This  being  true, 
the  wlude  contention  of  the  idaintifl  that  the 
matter  Is  subject  to  legislative  control  be- 
cause a  water  aystem  of  a  dty  Is  used  for 
govemmmtal  purposes  falls. 

[6]  "It  has  been  oised  in  the  briefs  by 
counsel  that  the  effect  of  this  statute  being 
Invalid,  would  be  to  permit  the  dty  to  build 
a  system  which  would  render  its  system  of 
Uttle  value  and  would  eventaally  compel  them 
to  sell  to  the  dty  for  an  Insiffiilflcant  sum ; 
on  the  other  hand.  It  is  cont^ided  that,  if  it 
is  valid,  then  the  dty  will  be  compelled  to 
purchase  and  pay  for  a  water  aystem  wholly 
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inadequate  and  nselesa,  and  which  it  woald 
be  compelled  to  discard  if  It  purchased  it 
I  take  it  that  the  validity  of  the  act  can  only 
be  measured  by  the  legislative  authority  to 
enact  it  and  not  by  the  effect  it  may  have  in 
any  particular  case.  If  the  Legislature  has 
the  power  to  enact  it,  then  any  loss  it  might 
impose  upon  the  city  must  be  borne  by  it, 
and  upon  the  other  hand,  If  it  had  not  the 
power  to  enact  it,  any  detriment  or  loss  to 
the  plaintiff  which  might  result  by  reason  of 
the  want  of  such  statute  or  the  authority  to 
enact  it  must  be  borne  by  it,  otherwise  the 
courts  would  be  holding  the  statute  valid  in 
some  particular  instance  and  invalid  in  oth- 
ers. With  the  wisdom  of  enacting  the  stat- 
ute the  courts  have  nothing  to  do ;  it  being 
simply  a  question  of  legislative  power. 

[7]  "The  last  proposition  involved  Is  this: 
It  is  contended  by  the  plaintiff  that  the  au- 
thority of  a  city  to  construct  or  maintain  a 
waterworks  system  Is  purely  a  matter  of 
legislative  grant,  and  that,  without  such  leg- 
islative grant,  it  has  no  authority  to  con- 
struct or  maintain  a  water  system,  and  there- 
fore It  is  subject  to  be  withdrawn  at  any 
time  or  repealed,  qualified,  or  modified,  and 
that  either  the  act  of  1910  (Laws  1910,  c. 
83)  is  the  only  authority  for  the  city's  power 
to  construct  a  water  system,  or,  if  it  had 
power  to  do  so  by  prior  legislative  grant, 
that  It  was  repealed  by  the  act  of  1010.  and 
that,  as  the  dty  therefore  has  no  authority 
to  construct  or  maintain  the  water  system 
proposed,  an  injunction  should  go  against  it 
to  prevent  it,  even  though  the  provision  rela- 
tive to  the  purchase  of  its  plant  be  invalid. 
At  the  time  of  the  enactment  of  the  statute 
in  1910,  and  for  many  years  prior  thereto, 
the  city  of  Cktvington  liad  legislative  authori- 
ty to  construct  and  maintain  a  water  sy»- 
telm,  which  authority  was  given  by  subsec- 
tion 4.  8  305S.  Kentucky  Statutes.  If  it  be 
contended  that  this  authority  was  limited 
to  such  territory  as  was  then  embraced  with- 
in its  boundaries,  and  not  applicable  to  such 
as  might  th«eafter  be  brought  within  It,  It 
seems  to  the  court  fliat  it  is  so  palpably 
groundless  as  not  to  raqtdre  any  citation  of 
authority.  In  fact,  the  court  feels  so  certain 
about  it  that  It  has  not  examined  any  au- 
thority upon  the  subject,  u  xume  has  been 
cited  by  the  plaintiff. 

"There  Is  no  authority  for  tbe  cratentlon 
to  the  effect  that  the  i»wer  of  a  mnni(^U^ 
to  construct  and  maintain  a  water  system 
must  oome  by  way  of  le^slatlTe  grant 
There  Is  also  author!^  for  Oie  'position  that 
the  doing  of  wliaterer  Is  essenUal  to  promote 
the  public  health  la  inheroit  In  tbe  munici- 
pality. I  have  not  found  any  authority  in 
Kentucky  which  liaa  decided  the  questioii, 
and  tile  opinion  In  the  case  of  Board  of  Gonn- 
dlmm  T,  Oommonwealdn,  94  S.  W.  648,  29 
Ky.  Law  Rep.  699.  relative  to  the  relation 
existing  between  a  water  system  and  the 
public  health,  throws  some  doubt  upon  wheth- 
er Uie  power  la  <nily  to  bo  obtained  by  legis- 


lative grant  However,  the  court  la  ot  opin- 
ion that  that  Is  immaterial  here.  Conceding 
that  the  power  must  be  found  in  a  legislative 
grant,  it  existed  by  legislative  enactment  at 
and  prior  to  the  act  In  question,  and  the 
question  resolves  Itself  Into  whether  the  pro- 
vision of  the  act  of  1910,  prohibiting  the 
exercise  of  that  power  in  a  given  territory 
within  the  city  except  upon  the  condition 
that  it  purchase  such  water  system  then  In 
use,  bad  the  effect  of  repealing  the  former 
legistatlve  grant,  where  the  condition  attach- 
ed was  one  which,  by  express  provision  of 
the  Constitution,  it  was  prohibited  from  ea- 
actlng.  I  have  not  the  slightest  doubt  that 
the  Legislature  has  the  power  to  attach,  as 
a  condition  to  the  exercise  of  a  power  grant- 
ed, any  condition  which  is  not  denied  It  by 
the  Constitution  to  make,  nor  of  its  power 
to  restrict  a  power  already  granted  hy  soch 
condition. 

[I]  "On  the  other  hand,  where  the  Constl- 
tutl.0D  has  by  express  provision  denied  the 
Legislature  the  rl^t  to  require  a  particnlar 
thing  to  be  don^  or  to  legislate  upon  a  pu^ 
ticular  subject  or  in  a  particular  way,  then 
the  Legislature  cannot  by  indirection  re- 
quire It  to  be  done  by  attadilng  It  as  a  con- 
dition to  the  exercise  of  some  power  which 
It  has  granted  and  which  is  essential  to  the 
public  welfare  that  It  be  exercised.  To  do 
this  would  be  to  permit  the  constitutional 
provision  to  be  indirectly  violated  and  render 
it  a  nullity,  for.  In  order  to  accomplish  or 
put  in  force  any  legislation  which  it  had 
been  denied  the  power  to  enact,  all  it  would 
require  would  be  to  attach  It  as  a  condition 
to  the  exercise  of  a  power  which  It  had 
granted  and  which  was  necessarily  esswtlal 
should  be  exercised  fi>r  the  public  good.  The 
Legislature  Iiad  no  power  to  require  munici- 
palities to  purchase  water  systems  within  Its 
boundary  which  would  require  the  amcna 
ment  and  levy  of  a  tax. 

"It  la  perfectiy  apparent  that  the  porpose 
of  this  act  was  not  to  repeal  the  power  grant- 
ed to  the  dty  to  maintain  a  water  system 
wltUn  its  boundary,  or  In  any  part  of  it, 
and,  except  upon  the  assumption  that  it 
might  render  enforceable  the  provision  r^ 
quiring  the  dty  to  purdiaae  ttie  plant  of  wa- 
ter companies,  would  never  have  been  enact- 
ed. That  the  Legislature  did  not  regard  tbo 
establishment  of  a  mtter  system  In  tlila  ta> 
rltory  as  a  tiUng  to  be  prohibited  Is  erl- 
denced  by  the  fact  0iat  it  permitted  1^  condi- 
tioned only  upon  a  condition  which  it  had 
no  authority  or  power  to  make  and  wliidi 
had  expressly  been  denied  It  Th»  act  In 
that  particular  la  therefore  void,  and  tbe 
prorlsion  prohibiting  the  dty  from  establish- 
ing a  water  system  in  the  territory,  except 
upon  this  illegal  condition,  cannot  be  held 
to  bare  repealed  the  power  f  omwriy  scant- 
ed, which  granted  the  dty  the  power  to  con- 
stmct  and  maintain  a  water  system  any- 
where within  its  boundaries.  Having  reach- 
ed this  conclusion,  it  Is  unneceasajj  to  cant 
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stder  Qifl  ofhOT  o^ecUoos  urged  at  to  tbe 
Talldity  of  the  act" 
Jndgmoit  afflrmed.  Whole  coort  lAtttng. 


LOUISTILLB  A  I.  R.  00.  t.  KBAFT.  * 
<Conrt  of  Appeals  of  ^tncky.   De&  24, 1013.) 
Dlssmtiiig  opinion. 

For  majority  opinion,  see  166  Ky.  06, 160  S. 
W.  80S. 

NUNN,  J.  (dissenting).  I  am  In  complete 
accord  with  the  principles  announced  In 
this  cose  to  the  effect  that  every  private  and 
pnbUc  interest  demands  of  railroad  employes 
the  imperative  duty  to  observe  and  conform 
to  all  reasonable  rules  and  regulations  im- 
posed the  company  for  the  protection  of 
Ufe  and  proi^erty,  and  that  any  trainman  who 
violates  BQch  mlea.  of  which  be  has  kn6wl- 
edge  and  has  undertaken  to  perform,  takes 
apon  himself  the  personal  consequences  of 
his  der^ctton.  If  injury  results  to  him  by 
reason  of  such  violation,  and  which  would 
not.  In  any  probability,  have  occurred  but 
for  it,  he  should  suffer  the  conseQuences  of 
his  fault  But  In  applying  these  principles 
due  consideration  should  be  given  to  the 
Question  of  whether  the  rule  in  question  is 
reasonable  and  Just;  otherwise  there  is  no 
room  for  appUcaaon  of  the  piindplea  stated 
in  the  opinion.  It  the  rule  Is  unreasonable, 
unjust,  conflicting,  or  of  doubtful  meaning, 
and  there  is  an  indication  that  It  was  arU- 
trarily  made  by  the  railroad  company  for  the 
mere  purpose  of  relieving  it  of  liability,  then 
em[doy6s  cannot,  and  should  not  be,  h^d  to 
that  strict  accountability. 

The  Sinclair  Case.  100  S.  W.  236,  30  Ky. 
Law  Rep.  1040,  dted  in  the  opinion,  makes 
this  distinction  clear,  as  will  be  seen  from 
the  following  quotation  taken  from  It  "If  a 
railroad  company  can  make  roles  that  will 
exonerate  it  from  liability  to  employ^  for 
the  gross  negligence  of  the  person  or  persons 
who  represent  it  as  vice  principals,  without 
reference  to  whether  the  rules  are  reasonable 
and  Just  or  not,  thm  there  is  no  reason  why 
It  should  not  eoACt  rules  Uiat  will  afford  it 
immunity  in  every  case  where  an  employ^ 
la  injured." 

The  opinion  quotes  as  controlling  In  this 
case  rules  209.  210,  and  219,  but  it  omits 
another  rule  which  was  introduced  in  evi- 
dence, and  is  quite  as  applicable  as  any  of 
the  three  quoted.  That  rule  Is  the  train 
schedule,  or  time  card  governing  the  opera- 
tion of  appellant's  cars.  I  do  not  mean  that 
anptoyfis  were  obliged  to  run  their  cars  on 
schedule  time  regardless  of  the  rules  quoted, 
but  it  was  their  duty  so  to  do  unless  in 
conflict  with  the  roles,  and  whidi  rules 
were  reasonable  and  Just  That  is  the  only 
phase  of  tlie  question  I  care  to  discuss,  and 
for  that  purpose  attention  Is  directed  to  the 
last  clause  of  rule  210.  whidi  is  as  follows: 
"When  tbe  view  la  obscured  by  ourvei,  fog 
lS18.W^-«8 


storms,  or  other  causes,  tbey  must  be  fe^t 
under  such  control  that  they  may  be  stopped 
within  the  range  of  vision."  This  is  the  only 
rule  which  it  is  even  pretended  appellee 
violated.  The  other  rules  quoted  are  pecul- 
iarly applicable  to  those  in  charge  of  the  car 
In  front  Ai^dlee  was  In  charge  of  the  rear 
or  regular  car,  and  was  running  on  schedule 
time.  The  forward  car  was  an  extra,  and  It 
was  the  especial  duty  of  those  in  charge  of  it 
to  see  that  the  required  Interval  of  time  and 
space  be  maintained  between  the  two  cars, 
and,  in  event  of  accident  to  the  front  car,  It 
was  Incumbent  upon  them  to  give  proper 
warning  to  the  one  following.  From  the 
time  card  those  in  front  knew  where  the 
latter  car  was,  or  should  be,  but  tiiose  be- 
hind could  have  no  knowledge  ct  any  acci- 
dent to  or  stoppage  of  the  front  car  except 
as  those  in  charge  of  the  front  car  gave  it 
warning  as  required  by  the  rules ;  so  it  fol- 
lows that  unless  appellee  violated  that  clause 
of  rule  210  quoted  above,  he  was  guilty  of  no 
negligence,  and,  if  guilty  of  no  nei^igenc^ 
this  case  should  not  be  reversed. 

The  first  inquiry  is.  Why  was  the  word  ■ 
"curves"  used  In  that  rule?  If  the  role  be 
read  and  construed  literally,  then  It  is  in 
direct  conflict  with  the  time  card.  The  time 
card  provides  for  the  running  of  these  cars 
on  schedule  during  the  hours  of  every  night 
Every  night  the  view  of  the  motorman  is 
obscured  by  darkness.  With  the  headlight 
reflecting  straight  in  front  naturally  on  a 
curve  the  range  of  vision  is  very  limited, 
usually  less  than  50  feet  Considering  the 
numerous  curves  upon  this  railroad,  Iti  fact, 
upon  every  railroad  In  Kentucky,  if  a  motor- 
man  be  required  to  slow  down  his  car  upon 
rounding  these  curves  after  dark,  so  that  it 
may  be  stopped  within  tbe  range  of  vision,  it 
is  manifestly  Impossible  for  Mm  to  approzl- 
mate  the  schedule  tim&  Instead  of  making 
25  mUes  an  hour,  according  to  the  schedule 
between  La  Grange  and  Louisville,  he  could 
not  make  10.  Had  there  been  no  acddent 
and  appellee  run  his  car  into  Louisville  pur- 
suant to  such  a  constmctton  of  the  rule  can 
any  one  suppose  the  company  would  have  ac- 
cepted it  ^m  appellee  as  a  anfficient  excuse 
for  the  delay  to  his  own  cars  as  well  as  to 
all  traffic  following  him  which  would  nec- 
essarily have  ensued  because  of  It?  The  rail- 
road company  did  not  intend  that  its  motor- 
man,  or  any  others,  place  niwn  this  rule  any 
such  construction.  Then  what  does  tbe  rule 
mean? 

There  are  times  of  unusual  weather  con- 
ditions when  these  cam  must  be  operated, 
not  by  tbe  time  card,  nor  by  telegraph  or 
telephone  orders,  but  by  the  natural  saises 
of  those  In  charge  of  the  car.  They  must 
rely  upon  Agbt  and  hearing.  In  fog  condi- 
tions the  lives  of  persons  crossing  the  trade 
at  public  roads  would  be  endangered  unless 
the  car  be  kept  under  such  control  as  to  be 
quickly  stopped,  windstorms  break  down 
telephone  and  telegraph  wires,  blow  down 
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tnee,  or  cause  the  track  to  be  otherniBe  ob- 
■tmeted.  Rabutorms  dratroy  bridges  and 
wash  out  fills.  All  these  are  causes  making 
the  role  ImpemtlTe,  and  also  maUnc  It  the 
ImperatlTe  dnty  ot  those  in  cbatce  of  the 
car  to  so  run  that  the  car  may  be  stopped 
qnli&ly;  that  li^  within  the  lai^  of  vision. 

The  phiaae  *^  other  causes'*  clearly  means 
otter  odwM  Uke  fog^  or  «fonR«.  that  is,  oth- 
er nnnstuU  conditlona  cansing  like  effects. 
To  my  mind  the  above  Is  the  meaning  of  the 
clause  quoted,  and  Qie  only  Interpretation 
which  the  company  Intended  Its  employes  to 
give  to  It  The  word  ourvet  as  used  in  that 
connection  has  no  meaning  unless  It  be  said 
It  was  placed  there  by  flie  company  arbttra- 
rlly.  and  for  the  purpose  of  rdlevlng  itself 
of  liablU^  in  all  oisea  of  rear-end  collisions. 
The  aroellee  was' operating  his  car  In  the 
usual  maxmer,  upon  sdtedule  time.  There 
was  no  evidence  of  fog,  storm,  or  other  Uke 
conditions.  On  ttie  contrary.  It  was  a  <;lear, 
still  night,  and  In  my  opinion  there  was  noth- 
ing In  the  roles,  or  elsewhere,  warning  or 
compeUnig  appellee  to  operate  his  car  In  any 
different  manner.  He  knew  there  was  a  car 
In  fhmt,  which  shonld  be  running  at  least 
five  minutes,  and  not  less  than  1,000  feet, 
ahead  of  him.  That  time  and  distance  gave 
those  In  charge  of  front  car  ample  opportun- 
ity to  warn  him  of  trouble  to  it,  and  he 
bad  a  right  to  rely  upon  those  In  char^  of 
it  performing  their  duty.  Entertaining  this 
view  of  the  case,  I  perceive  no  negligence 
upon  the  part  of  appellee.  Since  he  was 
guilty  of  no  negligence,  and  violating  no  rule, 
It  is  Immaterial,  so  far  as  the  company  is 
concerned,  whether  the  conrt  Instructed  the 
Jury  that  be  should  exercise  ordinary  care, 
or  the  utmost  care,  or  that  It  was  bis  Imper- 
ative duty  to  follow  and  comjdy  with  the 
rules  ot  the  company. 

For  these  reasons,  I  most  earnestly  dis- 
sent from  the  opinion  in  this  case. 


DAT  T.  SHABP. 
(SnptODO  Court  <rf  Tennessee.  Nov.  1%  1918.) 

COUNTIBB    (I    64*)  —  OvnoKBS  —  EiUOIBIUTT 
AMD  QUAUnOATIOir— "OmoK." 

OoDBt  art  ^  I  provides  that  no  per- 
son who  has  been  a  collector  or  holder  of  pnb- 
lio  moneys  shall  hold  any  other  state  office  un- 
til he  shall  have  acconnted  for  and  paid  into 
the  treasury  all  soma  for  which  be  may  be  lia- 
ble. Shannon's  Code,  1 1060,  excepts  from  elid- 
bility  to  office  defanltm  to  the  treasury  at  &e 
time  of  election  and  declares  the  electiim  of 
sudi  person  void.  Defendant's  dection  to  the 
office  of  trustee  of  a  county  was  void  because 
he  was  then  a  defaulter,  and.  afta  a  jadgment 
by  the  inducting  anthotity  that  he  was  ineligi- 
ble, but  that  a  vacancy  was  thereby  created, 
he  settled  his  defaalt  and  was  elected  by  the 
county  court  to  such  office.  J?oId,  on  petition 
of  resistance  to  his  Induction  therein,  that  the 
word  "office,**  as  used  in  the  Conatltntion  and 
statute,  implied  the  right  to  exerdBe  the  func- 
tions of  a  public  trust  or  employment  and  to 


receive  the  fees  and  emolmnents  t)eIong^n)c  to 
it  and  to  hold  the  place  for  the  term  prescribed 
by  law;  that  "office  for  a  term"  was  an  en- 
tity; and  that  the  removal  ot  an  officer  for 
disqoallfieation  did  not  operate  to  divide  tiM 
term  or  create  a  new  and  distinct  term,  so  Uiat 
the  default  and  eonsegnent  disqualification  did 
not  merely  affiect-a  pa^  of  the  term  but  made 
him  inelteible  ftw  dectlota  by  the  county  coart 
to  hold  the  remnant  <^  the  teim. 

[Ed.  Note.— For  other  cases,  see  Counties 
Cent  Dig.  II  91-86;  Dc&  Dig.  |  04.* 

For  other  definitions,  see  Words  and  Phnues, 
vol.  6,  pp.  4921-^1;  vol.  8»  p.  77S&*] 

Appeal  from  Criminal  and  taw  Court*  iSaX- 
bome  County ;  Xen  Hicks,  Judge. 

Petition  of  resistance  by  W.  N.  Day  against 
the  induction  of  A.  K.  Sliarp  Into  office  ot 
trustee  of  Claiborne  County.  Judgment  tot 
Sharp,  and  Day  appeals.  Beversed. 

John  P.  Davis,  of  Tasewell,  for  aiv^lant. 
Paul  BL  Divine,  of  Johnson  City,  and  Mmb- 
gomery  ft  Uontgomery,  <tf  Tasewell,  fior  op- 
pellee. 

WIIiUAlfS,  7,  A.  K.  ShaXA  dsfmfwg  to 
be  tlw  holder  of  a  eertlflcate  of  Us  election 
to  fbe  office  ot  trustee  of  dalbome  conntr 
at  the  regular  August,  1912,  election,  pre- 
sented himself  with'  his  certificate  to  the 
proper  inducting  autfiorilr  tat  induction  in- 
to tlie  office.  Thereupon  W.  G.  Farfcey,  wlw 
was  the  then  incambmt  of  tlw  office  of  trus- 
tee and  also  a  candidate  for  re^Oectiott,  flled 
a  petition  In  pursuance  <tf  tbe  statnto  re- 
sisting Sharp's  induction  on  the  gronnd, 
among  others,  tliat  at  the  date  txt  tihe  Angnat 
dectlcoi,  and  also  at  tlie  date  tO.  Shazp'a  ^ 
plication  to  be  inducted,  be  (Sharp)  was  a 
defaulter  to  the  treasury  as  circuit  court 
derk  ef  the  county. 

Upon  hearing  the  ease  the  Inducting  au- 
thority adjudged  that  by  reason  of  s^  de- 
fault, found  to  exist.  Sharp  was  IneUi^Ue  to 
bold  fiu  office  of  trustee,  bdt  further  ttiat  a 
vacancy  was  thereby  occasioned  in  the  oflkse 
of  trustee;  and  this  last  finding  was  oattfled 
to  the  quarterly  county  court  to  the  end 
that  body  by  on  electim  it  mi^t  fill  tiie 
office  tbus  adjudged  to  be  vacant  TtiB  tpaa>- 
terly  county 'court  proceeded  thereon  to  elect 
Sharp  to  the  office  in  respect  ot  i^Uxdi  he  bad 
been  held  to  be  IneaigiMe 

Sharp  procured  a  certificate  of  tiectlon 
from  the  quarterly  county  court  for  induc- 
tltm  thereon,  and  on  Ito  presentation  W.  N. 
Day  intezposed  his  petition  of  resbrtance 
a  dtlzen  and  taxpayw  ot  Uie  oounty  on  tlie 
ground  Utat  Sharp  wu  a  d^nlter.  Sharpg 
Intermediate  Mxe  popular  election  and  the 
date  of  tlie  election  attempted  to  be  held  by 
the  quar^ly  county  court  settled  bis  de- 
fault in  an  effort  to  qualify  himself  for  the 
(rfBos. 

Defendant  Sharp  does  not  claim  under  the 
election  at  12ie  polls  In  August,  1912;  but,  on 
the  contrary,  he  Insists  Uiat  be  acquiesces  In 

the  decree  of  the  county  court,  the  Induct- 
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luff  aiitliorit7i  to  ttw  effect  that  lie  was  oil 
and  after  tbat  election  day  a  de&tdter,  and 
that  Um  ejection  was  tberefoie  void;  and  be 
Insists  that  thereafter,  and  before  his  elec- 
tion 1^  the  quarterly  term  of  Uw  conn^ 
court,  Me  payment  of  the  amount  of  his 
de&ult  rendered  him  dlsLble  at  Qie  later 
Section.  He  reUee  alone  upon  Ub  election 
by  the  quarterly  county  court  to  fill  the 
claimed  racancy. 

It  Is  an  bislstrace  of  Day  tliat  Sharp  could 
not  make  himself  eligible  by  thus  purging 
himself  of  the  taint  of  the  default  It  la 
argued  that  ft  would  be  opposed  to  the  policy 
as  well  as  the  proTistons  of  the  law  to  permit 
one,  ineligible  to  otQce  by  reason  of  his  de- 
fault to  render  himself  eligible  for  the  same 
office  during  the  same  term  by  a  payment  of 
the  amount  of  hla  delinquency. 

Tba  Gonstitntlon,  art  2,  S  25,  proTldee: 
"No  person  who  heretofore  hath  been,  or  may 
hereafter  be,  a  collector  or  holder  of  public 
moneys,  shall  *  •  •  hold  any  other  of- 
fice under  the  state  goTemment  until  such 
person  diall  have  accounted  for,  and  paid 
Into  the  treasury,  all  sums  for  which  he  may 
be  accountable  or  liable." 

Code,  Shannon,  i  1068,  providing  for  eligi- 
bility to  hold  office,  makes,  among  ottiers, 
this  exception: 

"(4)  Those  who  are  defaulters  to  the  treas- 
ury at  the  time  of  the  election,  and  the  elec- 
tion of  any  such  person  shall  be  void." 

It  was  held  In  Lewis  v.  Watklns,  3  Lea, 
174,  182,  that  the  point  of  time  to  test  the 
^^btU^  of  the  candidate  is  the  day  of  the 
election,  under  the  statute;  that  the  Con- 
stitution Is  differently  worded  and  might 
admit  of  less  rigid  l^lslatlon.  Bnt  apply- 
ing this  test,  did  the  settled  default  of  Sharp 
operate  to  affect  and  render  void  what  Is 
claimed  to  have  been  his  after-election  by  the 
quarterly  court? 

The  purpose  of  the  constitutional  and  stat- 
utory provisions  may  be  said  to  be  two-fold: 
To  discourage  official  defaulting  to  the  treas- 
ury; and,  where  that  has  occurred,  to  en- 
courage a  purging  thereof  by  settlement 
Had  Sharp  settled  hla  delinquency  prior  to 
the  day  of  the  August  election,  it  seems  clear 
that  he  would  have  been  eligible.  But  were 
there,  or  could  there  hdve  been,  two  dis- 
tinct elections  of  Sharp  to  office  during  the 
period  of  the  single  term,  the  last  ot  which 
elections  may  not  be  denounced  as  void  or 
InvaUd? 

In  the  case  of  State  ex  leL  Childs  v.  Dart, 
67  Minn.  261,  69  N.  W.  190,  it  appeared  that 
a  county  treasurer  was  removed  In  a  proper 
proceeding  for  the  misappropriation  of  public 
funds.  Afterward  the  board  of  county  com- 
missioners, which  had  authority  to  fill  the 
vacancy,  elected  him  to  fill  out  the  term. 
The  question  arose  whether  there  was  power 
in  the  board  to  thus  reinvest  him  with  the 
office^  The  court  said:  "The  removal  pro- 
ceedings cannot  be  nullified  or  reversed  In 
that  manner.  Such  removal  proceedings  are 


not  merely  for  the  purpose  of  ousting  the 
person  holding  the  f^ce;  they  Include  a 
charge  tbat  be  has  forfeited  his  qnaHflcatlcm 
for  the  ofllce  for  tba  r^ainder  of  the  term. 
They  are  brought  to  declare  a  forfeiture  ot 
a  dvU  right,  his  eligtblUty,  his  qoallflcation 
to  hold  tiiat  office  for  the  rest  of  ttiat  term. 
The  proceedii^  Is  not  brought  for  his  re- 
moval from  a  day  or  a  week  or  a  month  of 
his  term,  bot  for  tiie  wh<ae  tit  the  renialnder 
of  his  term.  •  •  •  Nothing  less  is  in- 
volved In  the  proceeding.  Whether  the  voters 
at  the  polls  could  condone  the  offense  by 
which  he  fotf^ted  his  c^oe  it  is  not  neces- 
sary here  to  decide.  We  are  ot  the  opinion 
that  the  county  commistf  oners  could  not  'do 
so." 

rme  same  principle  was  announced  In 
State  T.  Bose,  74  Kan.  262,  86  Fac.  296,  6  U 
B.  A.  (N.  SO  848,  10  Ann.  Cas.  027,  writ  of 
error  dismissed  208  U.  8.  680,  27  Sup.  Ot 
779,  BIL.  Ed.  82^  where  it  appeared  that  an 
officer  by  olBdal  misconduct  during  his  term 
had  ferfelted  his  office,  and  the  forfeiture 
had  been  Judldalty  declared.  It  was  held 
that  the  Judgment  operated  to  deprive  him  of 
the  right  to  take  or  hold  the  office  during 
the  remainder  of  ttie  term  to  which  he  had 
been  elected,  wbd  under  a  re-election  at 
the  polls.  The  court  said:  "Suppose  a 
county  c]erk,  who  was  engaged  In  peculation 
with  the  connivance  of  the  board  of  county 
commissioners,  was  removed  from  office; 
the  board,  which  has  the  power  to  fill  the 
vacancy,  m^ht  be  wllllug  to  give  the  de- 
faulter a  new  lease  of  power  to  continue  hla 
frauds  against  the  public  until  the  end  of  the 
term,  bot  to  allow  it  to  be  done  would  be 
trifling  with  Justice.  No  such  purpose  can 
reasonably  be  Imputed  to  the  Legislature. 
Counsel  for  the  defendant  were  Inclined  to 
concede  that  an  officer  removed  for  derelic- 
tion of  duty  could  not  be  reappointed  to  fill 
the  vacancy,  but  contended  that  a  different 
rule  obtains  where  provision  is  made  for  fill- 
ing the  vacancy  by  election.  •  •  •  The 
protection  of  the  public  is  involved  in  the 
proceeding  and  judgment  Nothing  in  the 
statute  suggests  that  electors,  even,  can  con- 
done the  misfeasance,  revive  the  forfeited 
right  or  limit  the  effect  or  enforcement  at  a 
Judgment  of  ouster." 

It  will  be  noted  that  in  each  of  the  cases 
the  acts,  resulting  In  disguallflcatlon,  oc- 
curred while  the  term  ot  office  was  current, 
while  here  the  act  of  default  to  the  treasury 
is  argued  to  have  been  committed  before 
Sharp's  term  as  trustee  began.  He,  however, 
continued  in  default  to  and  within  the  period 
of  time  covered  by  that  term,  and  he  was 
adjudged  disqualified  for  his  default  so 
existing.  His  attempt  at  absolution  by  pay- 
ment was  after  the  period  covered  by  that 
term  had  begun  to  run.  Can  this  case  be,  on 
principle,  differentiated? 

In  our  opinion  this  question  Involves  a 
consideration  of  what  Is  the  meaning  of  the 
word  "office"  used  In  the  Oonstltutiim  and 
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statuta  The  word  has  been  beld.  In  sncb 
connectioii,  to  imply  the  right  to  eiefclse  the 
functiona  of  a  public  trust  or  employment, 
and  to  zeceiTcf  the  tees  and  emoluments  be- 
longing to  It,  and  to  hold  the  place  for  the 
term  prescribed  by  law.  State  r.  Bose,  su- 
pra ;  United  States  t.  Hartwell,  6  Wall.  385, 
393. 18  L.  Ed.  830,  832;  People  t.  Dnane^  121 
N.  T.  367,  375,  24  N.  B.  846. 

Office  toT  a  term  has  been  described  as  an 
entity  In  so  £ar  as  that  a  removal,  for  dis- 
qnaUflcatlon,  of  an  officer  does  not  operate  to 
divide  the  term  or  create  a  new  and  distinct 
one.  "In  such  a  case  the  Bnccessor  is  filling 
oat  bts  predecessor's  term;  and,  when  the  de- 
fendant reentered  the  office  and  undertook 
to  exercise  Its  duties,  he  was  simply  serving 
a  portion  of  the  very  term  which  the  court  had 
decided  he  vras  unfit  to  hold."  State  t.  Rose, 
supra. 

Id  People  v.  Ahearn,  131  Avp.  Div.  30, 115 
N.  T.  Supp.  664  a909),  it  was  held  that  a  re- 
moval condnslTdy  determined  that  Qie  offi- 
cer was  In  legal  contemplation  an  unfit  per- 
son to  continue  to  perform  the  public  trust 
appertaining  to  bis  office  during  the  term, 
and  that  the  removal  covered  the  entire  term, 
80  that  it  was  not  within  the  power  of  the 
board  of  aldermen  of  the  dty  of  New  York 
to  reinstate  him  to  serve  for  the  remainder 
of  the  term.  On  appeal  from  this  judgment 
of  ttie  Appelate  Division,  ttie  Court  of  Ap- 
peals of  New  York,  in  writing  for  affirmance, 
through  Judge  Hlscock.  said:  **Doabtle8s  we 
might  say,  as  so  earnestly  urged  by  counsel, 
that  the  strict  letter  of  the  statute  would  be 
satisfied  by  a  removal  which  ousted  appellant 
from  bis  office  for  a  day  or  an  hour  until 
jBome  aroointlng  power  could  reinstate  bim. 
But  if  we  comlder  Ibe  general  scope  and  pur- 
pose of  this  statute  we  sbaU  be  led  to  the 
conclusion  that  the  Legislature  must  have 
contemplated  and  intended  more  than  this, 
and  that  the  language  which  it  employed  is 
susceptible  of  a  construction  wblcb  wlH  car- 
ry out  Its  purpose.  *  *  *  It  Is  equally 
clear,  and  will  donbtlesa  be  bo  conceded  in 
anything  which  may  be  said  or  written  oa 
tbe  otba  side  of  tb6  question,  that  this  pur 
pose  win  be  frustrated  and  the  administra- 
tion of  the  law  turned  into  a  farce  if  under 
it  an  official  may  be  ImmedlatdT  reanialnted 
and  a  removal  turned  into  a  mere  tempcuary 
suspension.  In  order  to  avoid  such  a  result, 
and  keeping  In  mind  the  pnipose  of  tbe  atat* 
nte,  we  are  Justified,  In  my  Jndgmra^  in  con- '. 


stmlitg  the  removal  for  v^Ucb  it  provides  aa 
meaning  a  permanent  and  lasting  ouster  for 
the  entire  remaining  term  of  the  incumbent 
from  the  office  which  he  has  been  filling  or 
whose  obligations  he  has  been  found  unable 
or  unwilling  to  discharge.  As  was  well  said 
by  Mr.  Justice  Scott  at  the  Appellate  Dlvl- 
^on,  an  office  implies  'much  moi^.tban  the 
right  to  physically  occupy  a  certain  room,  to 
exercise  certain  power,  and  to  receive  a  pre- 
scribed emolument'  So  far  as  ito  benefldal 
aspect  was  concerned,  appellant's  office  con- 
sisted of  the  right  to  enjoy  certain  powers, 
privileges,  honors,  and  emoluments  for  a  giv- 
en term,  and,  when  the  statute  prescribed 
that  he  should  b^  removed,  it  may  be  con- 
strued to  mean  that  he  should  be  removed 
from  and  deprived  of  all  that  which  tbm 
made  up  his  office,  namely,  the  right  to  en- 
Joy  these  things  for  and  during  the  entire 
term  for  which  be  had  originally  been  select- 
ed.  It  is,  of  course,  true,  as  is  urged  tqr  coun- 
sel, that  we  do  not  speak  of  removing  an  ofll- 
cer  from  his  'term'  of  office.  But  the  right 
to  enjoy  for  a  certain  period  the  prlvU^es 
and  profits  of  a  given  poeitlon  is  an  impor- 
tant element  of  an  office  In  ite  conqjtlete  con- 
ception, and  a  removal  from  office  under  tlw 
conditions  here  present  may  fslrly  mean  a 
dismissal  for  that  period  fnnn  those  rlgbte 
and  privileges.'*  Peoide  v.  Abeam,  196  N.  T. 
221,  229,  88  N.  B.  930, 26  U  R.  A.  (N.  &  )  1U8. 
In  accord  in  its  reasoning  is  j^visory  Opinion, 
31  Fla.  1, 12  South.  U4,  18  L.  R.  A.  604.  antf ' 
contra  Stete  ex  reL  v.  Senes  dtr,  25  K.  J. 
Law,  636. 

Office  or  election  to  office  being  tiius  con- 
caved of  aa  lmi>lylng  not  mer^  place  but 
term  or  tenure  as  well,  we  axe  of  osftnioa 
that  the  reasoning  of  the  courta  In  the  above- 
cited  cases  applies  here;  and  that;  under  tluR 
provision  of  the  statute  to  the  effect  that  the 
Section  to  office  "of  any  swA  pers<m  (de- 
faulter) shall  be  void,"  an  Section  of  SOiarp 
at  the  polls  in  August,  1912,  If  aaaumed,  waa 
not  nullified  for  a  period  less  than  tiie  pre- 
scribed term  of  the  office,  so  far  aa  Sharp 
was  concerned  as  beneficiary.  His  default 
and  conaequent  dlaqnaRflcatlqB  did  not  mae> 
ly  affect  a  part  of  Ibe  tenn.  The  result  la 
that  he  was  not  eligible  to  be  dected  b7  the 
quarterly  county  oonrt  to  bold  the  remnant 
of  that  term. 

The  lower  court  hdd  to  Om  contrary.  Its 
Judgment  Is  therefore  reversed.  Costa  below 
and  on  avpeal  will  be  paid  by  A.  K.  Sfaarpb 
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DOTLH  t.  OEFT  or  dHATTANOOOA. 

(Supreme  GOart  of  Tennessee.   Not.  29,  1913.) 

1.  NEQUaKNOE  (I  86*)— GONTBIBUTOBT  NKO- 

xjQBNCs— Acts  in  Eueboskct. 

Even  if  contribatoiT  negligence  could  be 
attribnted  to  a  yoong  007,  he  woald  not  be 
Snilty  of  sn<dl  negligence  in  jumping  into  a 
pond  to  Bave  Ub  young  brotber  from  drowning, 
baving  acted  in  an  emergency. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Gent  Dig.  H  121-128;  Dee.  Dig.  |  &Jl 

2.  DEDicATxoir  (I  ST*)— SmaerB— AocxFTAiroB 

—-Ubeb. 

The  acceptance  of  a  street  by  a  municipal- 
ity -may  be  implied  from  a  general  and  long- 
continned  use  thereof  by  the  public  as  of  right 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Gent  Dig.  H  73,  74;  Dec  Dig.  |  37.*] 

5.  DBDioaTioir   (I   8S*)  —  Aocbftaroi  ot 
Stketis. 

The  use  of  a  street  by  the  general  public 
may  operate  as  an  acceptance  thereof  so  as  to 
bind  ue  dedicator  and  make  the  dedication  ir> 
xerocablb 

[Ed.  Note.— For  oUier  eases,  see  Dedication, 
Gent  Dig.  ||  77.  78;  Dee.  Dig.  |  88.*] 

4.  UUNIOXFAL  OOBPOBATIOK8  (I  819*)— ACOEF- 
UNCB  OW  STBEKT8. 

'  If  a  Strip,  offered  to  be  dedicated  bm  a 
street  contains  thereon  a  nalsance,  such  as  a 
dangerous  pond,  sU^t  acta  of  acceptance  by 
itlie  munici^Uity  would  be  suffidrat  to  show  an 
<ra£ceptancQ  so  as  to  make  it  UaUe  for  Injuries 
I  ariung  from  the  pond. 

(Ed.  Note.— For  other  cases,  see  Honidpal 
Gorporations,  Cent  Ug.  H  17S9-1748;  Dec 
Dig.  I  819*] 

6.  DiDioATiON  (I  36*)— AooEFTAnoa. 

If  the  tract  dedicated  as  a  street  is  clearly 
defined  as  by  a  map,  and  the  public  use  is 
practically  of  the  whole  tract  dedicated,  it  Is 
presumed  that  an  act  accepting  a  part  of  the 
tract  dedicated  is  an  acceptance  of  the  whole. 

[Ed.  Note.— For  other  cases,  ses  Dedication, 
Gent  Dig.  H  ^71,  75,  7«;  Deo.  Dig.  |  36.*] 
6L  MtmiOXPAL  COBFOK&TIONS  ({  821*>— Dak- 
OBBOU8  STBBBTS  —  ACCEPTANCB  Of  DBDXOA- 
nOH— SUFnCIBNOT  OF  EVIDKNGX. 

Eiridence  held  to  make  it  a  jnzy  question 
whether  a  tract  containing  a  dangerous  pond 
was  accepted  by  a  munidpality  as  a  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1745-1757;  Dec 
Dig.  I  821.*] 

7.  Nboligkngb   (I  23*)  —  Atteaotivb  NtJi- 

&ANCBS. 

The  owner  of  dan^roaa  machineiy,  nat- 
urally attractlTe  to  a  child,  is  liable  for  injuries 
to  one  attracted  thereto,  while  the  machinery  la 
on  the  owner's  premises. 

[Ed.  Note— For  other  cases,  see  NuUgenee, 
Cent  Dig.  H  38.  34,  129rDSc  Dig.  ra.*! 

&  MUWICTTAL  Cctpobatiowb  (|  766*)- Db- 
fbotitb  9ibebtb. 

A  city  was  responsible  for  the  death  of 
boys  11  and  9  years  of  ago  by  drowning  in  a 

EDod  which  occupied  the  whole  width  of  a  pub- 
c  street  about  120  feet  from  a  pnbllc  park, 
in  analog  to  the  rule  imposing  liaUlltr  for 
maintaining  an  attractive  nCisance. 

[Ed.  Note.—For  other  casfis,  see  Municipal 
Corporations,  Cent  Dig.  H  1((21,  1622;  Dec 
Dig.  S  766.*] 

Certiorari  to  Court  of  Clrll  ^ppeals. 
Actions  by  M.  A.  Doyl^  ^^linistrator, 
against  the  01t7  of  Chattanooga  ai)ld.  another. 


Jndgmrat  for  defendant  In  each  rase,  was 
atDrmed  by  the  Court  of  Clrll  Appeals,  and 
plaintiff  brings  certtoraiL  Beversed  and 
remanded. 

M.  N.  Whltaker  and  Jeptha  Bright,  both  of 
Chattanooga,  for  plaintlfl.  W.  L.  Fiiexson 
and  Garrln  &  Cantr^  all  of  Oiattanooga, 
for  defendants. 

WILLIAMS,  J.  Und^  the  above  case  style 
two  separate  actions  have  been  prosecuted 
by  M.  A.  Doyl^  as  administrator,  to  recover 
for  the  death  of  each  of  two  sons  by  drown- 
ing in  an  artificial  pond,  claimed  to  be  with- 
in the  limits  of  a  street  of  the  defendant  dty, 
known  as  Bluff  street 

'It  appears  that  many  years  ago  a  quarry 
was  wbrked,  by  the  then  owner  of  the  land, 
on  w  site  of  the  pond  complained  of;  the 
exc^atiou  of  stone  was  to  a  depth  of  about 
18  feet  below  the  natural  surface,  and  after 
the  abandonmoit  of  the  quarry  water  accnm- 
nlated.  forming  a  poi^  of  that  depth,  approx- 
imately. 

The  pond  covers  the  entire  width  of  what 
Is  claimed  to  be  the  street,  and  overlaps  a 
few  feet  on  some  of  the  abutting  Iota,  herein- 
after referred  to.  The  excavation  also  form- 
ed a  bluff  on  and  near  the  side  of  the  street 
which  bluff  overhung  predi^tously  the  water 
In  the  pond. 

The  dty  maintains  as  pleasure  grounds 
Jackson  Park,  about  120  feet  distant  from 
this  pond;  a  wire  fence  intervened,  over 
which  a  stile  had  been  erected,  and  a  path 
led  from  this  stile  towards  the  i>ond. 

The  two  deceased  sons  of  plaintiff,  one 
aged  11  and  the  other  aged  9  years,  with  a 
third  small  boy,  Leiby,  went  to  the  park  to 
play,  and  after  swinging  In  swings,  there  pro-  . 
Tided,  for  a  time,  one  of  the  Doyle  boys  sug- 
gested that  they  all  go  to  the  pond.  This 
they  did;  and,  after  throwing  rocl^s  in  the 
pond  for  a  while,  they  climbed  the  overhang- 
ing stone  bluff  towards  the  top,  when  the 
younger  Doyle  lost  his  footing  and  fell  into  i 
the  pond.  The  place  where  he  slipped  was  on 
an  abutting  lot,  a  few  feet  from  the  street's 
margin.  His  older  brother,  Alex,  cried  to 
him:  "Stay  up;  I'll  get  you  or  go  with  yon." 
Young  Leiby  grabbed  Alex  In  an  effort  to 
keep  him  out  of  the  pond,  but  the  latter 
fought,  bit  young  Leiby,  and  forced  his  re- 
lease, and  then  Jumped  Into  the  pond  to 
rescue  his  younger  brother.  Botti  sank  In  the 
water  overlaying  the  street  . 

The  plaintiff  administrator  seeks  to  recov- 
er on  the  theory  that  the  city  allowed  an  \ 
attractive  and  enticing  nuisance  to  exist  In  a  ' 
pnbllc  street;  the  dty  defend  on  grounds: 
(1)  That  sach  pond  Is  not  sucli  an  attractive  * 
nuisance  as  can  render  the  munldpaUty  lia- 
ble; and  (2)  that  there  exists  no  such  street 
as  a  public  highway;  that  there  has  never 
been  an  acceptance  of  same  on  the  part  of 


the  dty  authorities  or  otherwise. 
•Fer  other  eases  see  same  toplo  ud  ma^^^^^VUBmL  ia  D*c  Dig.  4  Am.  Dig.  Key-Ko.  Serlss  4  R«pT  indexM 
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In  1801  a  land  company  platted  the  terri- 
tory snrroonding  this  pond  into  blocks,  lots, 
streets,  and  alleys,  and  r^tered  tbe  plat 
One  of  tiie  streets  was  platted  through  this 
pond,  Bluff  street,  which  is  a  short  street 
about  three  dty  blocks  in  length.  Later,  in 
1907,  this  territory  was  annexed  to  the  city 
of  Chattanooga.  For  from  10  to  20  years 
prior  to  annexation,  and  ever  since,  there 
has  been  a  considerable  travel  by  the  nsnal 
modes  over  this  street  for  Its  entire  length, 
except  that  when  the  pond  was  reached,  tbe 
travd  was  diverted  over  private  property 
just  to  one  side  of  the  pond,  and  near  the 
street  margin,  retoming  again  Into  the  street 
after  the  pond  was  passed.  This  stveet  was 
level  in  comparison  with  other  nearby  paral- 
lel streets*  and  also  ran  diagonally*  6bA  for 
these  reasoDB  waa  sought  by  travelers.  \ 

It  was  In  proof  that  Uie  CII7  bad  plifVd  a 
Are  Has  on  Bluff  street,  and  that  this  stW 
had  been  platted  as  audi  on  map  or 
maps,  lliere  was  proof  that  some  woA  had 
been  done  on  the  street,  bnt  it  was  too  in- 
deflnlte  to  establish  that  It  was  done  by  the 
dty  authorities. 

The  neighborhood,  along  cross  and  parallel 
streets,  is  thickly  settled,  bnt  only  a  few 
face  Bluff  street  Oomplalnts  of  the  pond 
bad  been  lodged  by  residents  there  tondilng 
tbe  ptmd,  wblCh  could  have  been  fenced  or 
illled.  Hie  Mai  Judge  ezdnded  proof  offered 
to  the  effect  that  uther  children  bad  been 
drowned  in  the  pond. 

A  motion  of  tbe  dty  for  peremptory  in- 
stmctions  In  Ite  &vor  was  sustained.  On  ap> 
peal  tbe  Court  of  Civil  Appeals  affirmed  that 
ruling ;  and  tbe  case  is  here  for  review  on 
writ  of  certiorari. 

[1]  It  there  be  liability  on  the  part  of  the 
dty  for  the  death  of  the  younger  Doyle  boy, 
there  would  be  for  the  death  of  his  older 
brother.  If  contributory  negligence  could  be 
attributed  to  a  child  of  toider  years  in  any 
event,  atUI,  he  having  acted  In  a  sudden 
emergency  to  save  the  life  of  another  in  im- 
minent danger,  such  negligence  could  not  be 
predicated  on  his  conduct  Railroad  v.  Rid- 
ley, 114  Tenn.  727,  86  8.  W.  606. 

One  of  the  main  defenses  of  the  city  was 
its  nonacceptance  of  the  dedicated  street; 
and  on  this,  chiefly,  it  prevailed  in  the  lower 
courts. 

[2]  "It  may  now  be  considered  as  the  pr^ 
vailing  opinion  that  an  acceptance  may  be 
implied  from  a  general  and  long-continued 
use  by  tbe  public  as  of  right  The  later  ded- 
sions  upon  the  subject  will,  when,  analysed, 
be  found  to  be  well  bedded  in  prindplb 
*  *  *  The  mnnidpal  corporation  consists 
of  tbe  Inhabitants  and  not  the  officers;  the 
officers  are,  in  truth,  nothing  more  than  the 
agents  of  the  corporation.  The  inhabitants, 
therefore,  stand  to  the  officers  as  prlndpala, 
and  if  the  prindpals  have,  by  thetr  conduct, 
accwted  the  dedication,  it  Is  of  no  great 
Importance  that  the  agents  hare  taken  no  ac- 


tion in  the  matter.  The  inhabitonts  of  a 
locality  having  by  long^ntinued  use.  treat- 
ed the  way  as  a  pnhUc  one,  they  make  It  such 
without  the  Intervention  of  those  who  derive 
their  authority  from  them."  Elliott,  Boads 
ft  St.  (2d  Ed.)  i  164;  3  DlUon,  Mnn.  Corp.  | 
1087;  PhllUps  v.  Btamford,  81  Conn.  408,  71 
AtL  361,  22  L.  E.  A.  (N.  S.)  1U4;  Southern 
P.  E.  Co.  V.  Ferris,  93  Gal.  263,  28  Pac  828, 
18  L.  B.  A.  510,  and  note. 

Tbe  contrary  doctrine  Is  declared  in  13 
Cyc.  467;  but  our  case  of  Railroad  v.  State, 
1  Baxt  5S,  as  construed  and  followed  in  HIU 
r.  Hoffman  (Ch.  App.)  58  S.  W.  932,  opinion 
by  the  present  Chief  Justice,  evidences,  to 
say  the  least  a  trend  toward  the  doctrine 
announced  by  Elliott  and  by  DlUon.  How- 
OT&e,  a  decision  of  this  case  would  not  iiee< 
essarUy  call  for  a  ruling  on  that  voiat,  Ibongh 
It  may  be  noted  that  tbe  great  weight  of 
authority  la  In  favor  of  the  rule  thus  de- 
clared. Indeed,  the  case  most  relied  upon 
by  tbe  writer  of  Oyo.*a  article  on  Dedication 
(Downend  r.  Kansas  City,  U6  Ha  60;  06  & 
W.  902,  01  U  B.  A.  170)  has  been  repudiated 
by  the  same  conrt  in  tbe  later  case  of  Benton 
V.  CUy  of  St  Louis.  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St.  B^  061.  and  see  mono- 
grapble  note  appended,  tbe  writer  of  wbJxii, 
after  soinnuutEing  tbe  cases,  stated  that  tbe 
dedded  t^gbt  of  authority  la  as  we  have 
lndlcated.N  We  bold.  In  accord  with  our 
previous  cases,  to  that  rule. 

[3]  Certa^  It  ia  that;  ewtr  under  flie  mi- 
nority rule,  n  user  by  the  general  public.  In 
its  unlncorpjbrated  capacity,  may  opttate  as 
an  acceptan4%  on  its  part,  binding  tbe  dedi- 
cator by  wky  of  consummatliv  the  dedi- 
cation, and  Wdng  It  beyond  revocation  on 
his  part  la  Cyc  466;  Mathis  v.  Parbam. 
1  Tenn.  Ch.\&33;  State  t.  Hamilton,  109 
Tenu.  286,  70  B.  W.  619. 

[4]  If,  in  taia  attitude  of  tbe  way,  under 
that  rule,  thene  be  therdn  a  nuisance,  such 
as  a  dangeroiv  artificial  pond,  it  seems  to 
us  that  It  woum  be  a  harsh  pronouncemrat 
of  the  law  thaa  any  liability  therefor  con- 
tinues to  rest  OA  the  dedicator;  tbe  public 
In  travel  enjoyinc  the  use  of  the  way  tbe 
while.  AttomeyT  General  v.  Abbott,  154 
Mass.  323.  28  N.  k  846,  13  L.  BL  A.  20L 

Under  such  conditions,  slight  acts  of  ac- 
ceptance on  the  part  of  the  incorporated 
body,  stending  for  that  public,  should  be 
suffldent  ~to  bring  lupon  It  the  burdens^  as 
well  as  the  beneflt|.  of  the  dedication. 

In  Town  Council  v.  Lythgoe,  7  Rich.  (8. 
C.)  436,  it  was  h^ld  nbat  digging  a  weU 
In  the  vray  was,  evidMice  of  acceptance" 
by  the  munldpali^,  and  of  the  decision  It 
is  said  in  BSllo^  Boads  and  Streets,  116: 
"We  have  no  dcrdbt  of  the  soundness  of  this 
decision,  tor,  r  o  matter  what  the  particu- 
lar act  Is.  If  M  be  one  which  could  only  be 
rightfully  do>ile  on  a  highway,  it  should  be 
regarded  as  evidence  of  acceptance."  See, 
also.  DlU  Mnn.  Coip,  (fftb  EdJ  1  180T,  note; 
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GampbeU  r.  Elklns.  68  W.  Va.  308,  C2  S.  EX 
220,  2  li.  B.  A.  (N.  S.)  169;  Brewer  r.  Pine 
Blnff,  80  Ark.  489,  97  S.  W.  1084.  It  would 
seem  tbat  the  placing  of  a  fire  plug  within 
the  limits  of  Bluff  ^treet  la  one  bo  similar 
as  t&  be  the  legal  eqnlTalent  of  the  act  of 
digging  a  welL 

The  execution  of  an  official  map  by  the 
city,  showing  the  street  offered  to  be  dedicat- 
ed to  be  such,  has  also  been  held  to  be  evi- 
dence of  an  acc^tance.  Gibbs  t.  Ashford,  27 
Tex.  dr.  App.  629,  66  8.  W.  868;  DaUas  t. 
Gibbs,  27  Tex.  dr.  App.  276,  66  S.  W.  81. 

[I,  I]  Where  the  dedication  is  clearly  de- 
fined, as  in  this  case  by  registered  map,  and 
the  public  user  Is  of  the  whole,  practically 
Speaking,  the  presumption  .Is  that  an  act  of 
acceptance  of  a  part  thereof  Is  an  acceptance 
of  the  wlwle.  Town  of  Derby  t.  Ailing,  40 
Oonn.  410;  Pittsburg  t.  Bpplng-Carpenter 
Company,  194  Pa.  818,  46  Atl.  129;  DaUas 
T.  GlbbB,  27  Tex.  OIt.  App.  275,  66  S.  W. 
81 ;  Village  of  Lee  r.  Harris,  206  IlL  428,  60 
N.  B.  2S0.  99  Am.  St  Rep.  176;  8  IML  Mun. 
Gorp.  (Sth  Dd.)  I  108&  If  we  were  proceed- 
ing xmAa  the  minority  rule,  It  would  not  be 
neoassary  for  us  to  decide  tiiat  either  of  the 
abore  acta— the  placing  of  the  hydrant  or 
tbe  ezeeatlon  or  adoption  of  the  official  map 
—wonld  of  itseU  aax^port  a  finding  of  accept- 
aooe  on  the  part  of  a  mtmlcl^lty,  under  the 
lAtoatltm  r^ened  to,  since  here  both  of  these 
acts  ccmcnr,  In  combination  with  long  tieer^ 
of  the  street  txr  the  public,  benefldat  to  the 
public.  Th&ee  waa  mfllciettt  erldeace,  In  any 
Tlfiw,  to  take  the  case  to  tiie  Jury  on  the 
Qoestloa  of  fact  of  aooeptfuice  by  the  public 
autliorlUes. 

It  therefore,  the  quarry  pond  may  be 
deemed,  or  may  be  by  &  Jury  found,  to  be 
wttUn  tbe  Umlta  of  Bluff  street,  may  the 
Gl^  of  Ghattanoi^a  be  h6Ut  liable  to  tbe 
pininHff  administrator  on  his  contention  that 
the  dty  had  permitted  the  pond  to  ezls^ 
as  an  attractlTe  nuisance? 

[1]  This  eonrt  Is  committed  to  the  doctrine 
of  Om  liability  of  the  owner  for  the  main-^ 
I  tenance  of  negligently  exposed  dangerous  ma<| 
ddnery,  attractlTe  to  a  diUd,  In  tiie  exerdsd 
I  of  bis  natnial  Inetlnct  or  curiosity  injured 
thereby,  even  though  the  madiinery  was  on 
the  owner's  private  inremiseB.  Whirls  t. 
Whlteman,  1  Head.  610. 

The  principle  was  applied  1^  tills  court  to 
a  tumtobl^  BO  matobUned,  la  Bailroad  r. 
CargUIe,  106  Teun.  628,  69  8.  W.  141,  which 
cites  as  authority  the  "torntoble  case"  of 
Sioux  Oitr.  etc.,  R.  Go.  v.  Stout,  17  Wall. 
667,  21  Ll  Bd.  746,  which  cited  and  relied  on 
the  case  of  Lynch  t.  Nurdln,  1  Ad.  ft  BL,  N. 
S.,  29,  1  Q.  B.  80,  41  SL  a  L.  422,  as  did  also 
our  case  of  Whirls  v.  Whlteman,  supra. 

The  Bogllsb  courts  have  recently  approved 
Lynch  v.  Nurdln,  and  carried  forward  Its 
doctrine  in  an  application  of  same  to  a  turn- 
table case  (Cooke  v.  Midland,  etc.,  R.  a 
[1909]  A.  a  229,  6  Ann.  Cas.  607)i  while  tbe 


Supreme  Court  of  the  United  States  has 
adhered  to  the  doctilne  of  the  Stout  Case, 
and  evinced  its  willingness  to  advance  its 
application  to  case  of  attractive  nuisance 
In  the  form  of  a  slack  pit,  beneath  the  sur- 
face of  which  the  slacdc  was  burning.  Mr. 
Justice  Harlan,  in  the  opinion,  said:  "If 
the  company  left  Its  slack  pit  without  a 
f^ce  around  It,  or  anything  to  give  warning 
of  Its  really  dangerous  condition,  and  knew 
or  had  reason  to  believe,  that  it  was  in  a 
place  where  it  would  attract  the  interest  or 
curiosity  of  passers-by,  can  the  plaintiff,  a 
boy  of  tender  years,  be  regarded  as  a  mere 
trespasser,  for  whose  safety  and  protection 
while  on  the  premises  In  question,  against 
the  unseen  danger  referred  to,  the  railroad 
company  was  under  no  dnty  or  obligation 
whatever  to  make  provision?"  Union  Pac 
R.  Co.  V.  McDonald,  162  U.  S.  262,  14  Sup. 
Ct  619,  38  L.  Dd.  484.  holding  llablUty. 

Many  of  tbe  state  courts  of  last  resort 
have,  however,  declined  to  accept  the  doc- 
trine of  the  turntable  case;  and  others, 
which  apply  It  to  turntables  and  otlier  dan- 
gerous machinery  on  private  premises,  deny 
Its  application  to  artificial  iwnds  so  located. 
Many  of  the  anthorltiee  are  reviewed  in  the 
case  of  Cooper  r.  Overton,  102  Tenn.  211,  62 
S.  W.  183,  46  Lh  B.  A.  691,  73  Am.  St  R^. 
864,  and  Railroad  v.  Bay,  124  Tenn.  16,  134 
S.  W.  868,  Ann.  Gas.  1912D,  910.  Bottum's 
Administrator  v.  Hawks,  84  Tt  870^  79  AtL 
868.  36  L.  a  A.  (N.  8.)  440b  Ann.  Gas.  imA, 
lo:^  and  noto 

We  need  only  chaery  that  we  hare  not 
In  tiie  ease  In  hand  an  attractlva  nuisance  on 
private  premisee.  However,  the  courts  tibat 
deny  liability  In  tumtoUe  cases  do  so  m 
die  ground  toat  under  oommon-law  princi- 
ples, as  construed  by  them,  the  attraetlTe- 
nesB  of  toe  InatmmeotoHty  or  object  causing 
the  Injury  cannot  be  construed  Into  or  as 
the  eqnlTalent  of  an  tovltnllim  to  a  ddld, 
on  toe  part  of  the  owner  of  the  premises, 
and  toat,  wiUiont  an  tovitatlon,  express  or 
implied,  no  dn^  of  actlTe  cue  arises  mm 
in  retvect  of  a  diUd  of  tender  years  gcdng 
on  the  premises. 

[I]  In  the  case  at  bar,  ttie  attracUve  ob- 
ject was  in  a  place  (within  the  limits  of  a 
public  Btieet)  where  a  dilld  had  a  right  to* 
go,  on  invitation  such  as  is  impliedly  glTen 
to  toe  public  at  large.  A  trespass  oQold  not 
be  Imputed  to  an  approadi  to  or  use  of  sndi 
a  pubUe  street  Tba  dty  cannot  be  heard  to 
say  that  toe  boys  were  without  tovitatlon 
to  go  upon  the  street  Thorefore  toe  potot 
of  difflcnlty^  with  some  courte  to  granting 
remedy  to  cases  ct  tbe  diafacter  noted  does 
not  here  appear. 

In  toe  case  of  Buses  r.  Rogers,  120  Wis. 
443, 98  N.  W.  219.  64  L.  B.  A.  183.  it  was  held 
that  one  who.  Musing  a  street  adjoining  his 
proper^  piled  lumber  there  to  an  unstoble 
manner  was  UaUe  for  injuries  caused  by  ite 
fall  up<Hi  a  dilld  who,  to  play,  attempted  to 


Digitized  by 


Google 


1000 


161  SOUTHWBSTEBN  BBFOBTBB 


CTenm 


climb  upon  the  pUe,  and  thereby  caosed  ttie 
lamber  to  £alL'  The  court  said:  "This  Is 
not  the  case  of  an  owner  of  land  putting  an 
attiactlTe  and  lawful  but  danger© ob  ma- 
chine or  thing  upon  fala  own  property  and 
leaving  It  nngnarded.  It  Is  the  case  of  an 
owner  placing  an  unlawful  nuisance  in  the 
highway  and  leaving  It  unguarded.  •  •  • 
Had  a  loose  timbo^  fhllen  from  the  pile  by 
reason  of  sole  urgent  idling,  and  injured 
a  travder  passing  on  the  sidewalk,  there 
would  be  but  little  donbt  of  the  UablUty  of 
dtf^dants,  and  of  the  city  as  well,  provided 
the  danger  was  one  which'  had  existed  long 
enough  so  that  the  dty  officials  should  have 
known  of  It  •  *  •  The  craitral  idea  is 
that  children  are  liable  always  to  be  upon 
the  public  streets,  and  also  are  liable  to 
turn  aside  from  traveling  and  play,  or  med- 
dle with  attractive  things  left  thereon ;  that 
a  reasonable  man  most  bear  this  fact  in 
mind,  and  h&ace  may  not  negligently  or  will- 
fully place  upon  the  street  a  dangerous 
*  *  *  trap,  wdl  calculated  to  arouse  the 
admiration  or  cnrlost^  of  a  child,  and,  when 
it  has  acoompUahed  the  natural  result  which 
might  be  reasonably  expected  escape  the  con- 
sequences by  saying  that  the  injured  child 
should  not  bava  yielded  to  his  curiosity.** 
In  accord  are  the  later  cases  of  Secard  v. 
Lighting  Co..  147  Wis.  614,  183  N.  W.  46; 
Kelly  V.  Southern  Wis.  B.  Co..  ll!2  Wis.  828, 
140  N.  W.  60,  44U  a  A.  (N.  S.)  487;  Kessler 
.V.  Berger,  205  Pa.  288,  64  AtL  887.  OiUIt, 
A.  OIL 

In  Kramer  v.  Souttiem  B.  Co.»  127  N.  O. 
328,87  8.B.468,62L.B.A.860,  th&same 
doctrine  was  held  and  api^ed. 

In  City  of  Omaha  t.  Blchardfl,  48  Neb.  2<4, 
68  N.  W.  628;  s.  c.  60  Neb.  804,  70  N.  W. 
863,  it  appeared  that  the  dty  bad  allowed 
a  pond  to  collect  in  an  accumulation  of  eur- 
tUB  water  on  a  portion  of  a  street  and  abut- 
ting lots  and  that  a  boy,  10  years  old,  got 
on  a  detadied  plank  of  a  sidewalk,  at  the 
time  floating  on  the  water,  and  used  same  as 
a  raft,  and  while  so  doing  was  drowned  in 
water  that  overlaid  the  lots  of  the  abutting 
owners. 

The  pond  was  near  a  pablic  sdiool  building 
and  without  eafeguarda  The  court  held 
that  it  "was  negUgence  on  the  part  of  the 
city  to  leave  the  pond  of  water  unguarded, 
knowing  that  children  would  be  attracted  to 
such  a  place."  See,  also,  Llnnbe^  t.  Boek 
Island,  136  IlL  App.  495. 

The  dty  of  Chattanooga,  which  was  un- 
der obugatlon  in  its  corporation  capacity  to 
abate  nuisances,  has  permitted  a  condition 
to  exist  In  one  df  Its  streets  liable  to  cause 
injury  to  children  of  tender  years,  when  a 
Jury  might  find  it  knew  or  should  have 
known  that  children  were  liable  to  be  lured 
thereby  to  hnrt  or  death.  Whatever  may  be 
claimed  for  an  owner  of  private  premises  on 
which  such  a  pond  is  allowed  to  exist,  or 


tOT  the  argument  based  upon  the  meum  and 
tnem  view  of  prop^ty  rights  lying  so  pro- 
nouncedly at  the  base  of  the  decisions  In 
favor  of  such  private  owner,  we  hold  that  a 
dty  cannot,  under  the  cUcumstances  here  ax»- 
pearlng,  stand  acquitted  as  havirj  had  due 
regard  for  the  protection  of  the  child  life 
> within  Its  borders;  and  this  regard  the  law, 
in  Its  increasing  humanity,  dionU  be  solicit- 
ous to  enforce. 

In  withdrawing  the  two  cases  against  the 
dty  from  the  Jury  there  was  error;  each  Is 
reversed  and  remanded;  co^  of  tibe  99- 
peal  win  be  paid  by  the  dty. 


CITZ  OF  CHATTANOOOA  t.  S0I3TBEBN 

BT.  CO. 

(Supreme  Court  of  Tennessee.   Nov.  22,  lUlB.) 

1.  Baxlrous  (t  99*)  — Stuit  Ososainoe  — 

POUGS  Powm. 

Acts  1907.  c.  149,  }  25,  empowering  a  city 
to  require,  by  ordinances,  railroad  companies 
to  baud,  maintain,  repair,  or  replace  at  th^ 
own  expense  such  bridges  and  approadies  over 
their  tracks  when  crossing  any  streets  as  the 
eoundl  may  deem  necessary  to  the  safe^  and 
convenience  of  travelers  on  the  street,  and  an 
ordinance  pursuant  thereto  are  withhi  the  scopew 
and  an  exercise,  of  the  police  power. 

[Bd.  Note.— For  other  case^  see  BaOroada, 
Cent.  Dig.  li  298-295,  297-804;  Dec  DlgTl 
99.*] 

2.  CofieriTPTiowAL  Law  ^  U6*)— InpADaira 
Obuoatiok  ow  Contkaots. 

The  matter  of  proper  crossings  of  streets 
and  railroads  for  the  safety  and  welfare  of  the 
public  is  one  wIAIn  the  police  power,  future 
exercise  of  which  cannot  be  bargained  away 
by  a  dty,  bo  that  Const  V.  S.  art  1.  i  10,  for- 
bidding passage  of  laws  impairing  obligation  of 
contracta,  is  not  contravened  by  Acts  1907,  c, 
149,  I  25,  empowering  a  dty,  by  ordioaDccL  to 
require  a  railroad  to  build  or  replace  bridges 
over  its  tracks  at  street  crossings,  and  an  or- 
dinance requiring  the  company  to  build  a  new 
bridge  at  such  a  crossing,  though  prior  to  the 
act,  in  consideration  of  eontribunon  by  the 
company  to  a  bridge  there  built  the  ^ty  cod- 
*tracted  with  It  to  forever  after  maintain  a  suit- 
able bridge  tiiOeV 

[Ed.  Note.— For  other  cases,  see  Constltutkm- 
a!  Law.  Cent  Dig.  If  274-277,  290;  Dee.  Dig. 
1116.*] 

8.  Bailboads  (i  99*>— Stbkr  ahd  RAnAOtAft 

CSOBSINOB— POWEB  TO  RSQUIBB  BRIDOES. 
Under  the  common  law  a  dty  conld  require 
a  railroad  to  construct  and  maintain,  at  Its 
expense,  a  proper  bridge  at  a  street  crossing 
over  its  tracks. 

[Ed.  Note.— For  other  cases,  see  Ballroada, 
Cent  Dig.  H  293-295,  29^^;  Dec.  Dig.^ 
99.*] 

Appeal  from  Cbanceiy  Court,  Hamlltnn 
County ;  T.  G.  McGonneU,  C3iancdlor. 

Suit  by  tbe  Ctty  of  Chattanooga  against 
the  Southern  Ballway  Company.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed and  remanded  for  farther  jnoceedings. 

Bachman  &  Noll  and  Coleman  &  Frieraon, 
all  of  Chattanooga,  for  City  of  Ghattanof^a. 
Cooke,  Swaney  &  Hope^  of  Cauttanooga,  for 
Southern  By.  Co. 
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WILUAMS,  J.  TUB  anlt,  Btandli]«  on 
Ull  of  con^lBlBt  of  tike  <dt7  and  cross-bill  of 
the  laSlway  company,  was  brought  to  deteiv 
mine  wb^er  the  dty  or  the  company  Is  lia- 
ble for  the  cost  of  constrnctlos  a  bridge  over 
the  track  of  the  company  on  one  of  the 
streets  of  the  city.  The  bridge,  being  deemed 
both  parties  an  urgent  necessity,  was  cou- 
sbmcted  at  a  coat  of  98,354.90>  under  an 
agreement  that  provided  that  each  party 
should  contribnto  fmebaU-of  the  cost,  and 
that  nAtba  should  be  pteelnded  of  its  right 
later  to  recover  ot  tha  other.  Tbib  cUj  sues 
fbr  9^77.40,  and  the  company  by  Iti  eross- 
blU  snes  the  dty  for  a  \tk»  mm. 

[1]  The  dty  predicates  its  r^bt  to  recover 
an  an  ordinance  MIy  passed  pnrsaant  to  pow- 
w  conftered  on  It  by  an  act  of  the  Leglsla- 
tore  (Acts  1D07.  c  149^  1  26)  **to  nqnire,  by 
<ndlnance^  railroad  companies  to  bnlK^  main- 
tain, rqial^  or  rqilaoe,  at  ttielr  ovm  ezpeme^ 
audi  bridges  and  approadies,  •  •  •  over 
fhdr  tracks  wbui  the  same  cross  any  of  the 
streets  of  said  dty,  as  the  general  council 
may  deem  necessary'  to  the  safety  and  con- 
venience of  the  public  traveling  on  said 
streets,"  eta 

Tbe  bridge  In  qoortlon  replaced  an  old 
woodefi  structure  which  had  been  erected  In 
1876,  and,  concededly,  had  become  Inade- 
quate; 

Tbe  company's  defense,  and  also  its  rig^t 
to  recover  under  Its  cross-biU,  Is,  in  the  ul- 
timate, based  on  a  contract  in  reference  to 
the  construction  of  tbe  old  bridge;  it  being 
alleged  that  in  1876  its  predecessor  compa- 
ny had  contributed  $1,000  towards  such  con- 
struction under  a  contract,  duly  entered  into, 
which  provided  that  for  that  consideration 
Hie  dty  should  build  and  forever  afterwards 
maintain  a  bridge  at  tbe  crossing  in  ques- 
tion, sufficient  and  suitable  to  accommodate 
the  travel  at  that  and  all  fatnre  times.  It 
Is  contended  by  the  company  that  this  con- 
tract was  validly  entered  into,  and  that  it 
cannot  be  affected  by  the  statute  and  the 
pursuant  ordinances,  later  passed,  because 
of  the  provision  of  tbe  Constitution  of  the 
United  States  (article  1,  8  10)  forbidding  tbe 
passage  of  laws  Impairing  the  obligation  of 
contracts. 

It  Is  dear  that  the  statute  and  ordinance 
touching  such  bridge  were  within  the  scope, 
and  an  exercise,  of  the  police  power  of  the 
state.    Authorities  subsequent 

[1]  But  the  company's  contention  Is  that, 
while  this  may  be  true  generally,  yet  the 
extension  of  tbe  police  power  of  tbe  dty  by 
the  legislative  act  could  not  operate  to  nul- 
lify the  contract  previously  made,  especially 
since  tbe  city  does  not  purpose  a  change  in 
tbe  character  of  the  crossing  from  an  over- 
bead  structure  to  one  not  overhead. 

Tbe  Insistence  of  the  dty  Is  that  It  was 
beyond  the  power  of  the  board  of  mayor  and 
aldermen  of  CSiattanooga,  In  1876,  to  so  bar- 
gain  or  contract  as  to  derive  future  boards 


of  the  exercise  of  police  power  In  relation 
to  this  subject-matter,  thereafter  conferred 
on  the  munldpallty  by  the  state. 

Tfo  court  has  gone  further  than  tbe  Su- 
preme Court  of  the  United  States  In  giving 
to  the  police  power  a  broad  scope  and  ap< 
plication.  Chicago,  etc;,  B.  Oo.  t.  Peoide,  200 
U.  a  S61,  26  Sop.  Ot  841,  BO  L.  Bd.  506,  4 
Ann.  Caa.  117S. 

Becent  dedslons  by  that  court  appear  to 
as  to  have  construed  the  provision  of  the 
national  Ckmstltuthm  Invt^ed  by  the  compa- 
ny—forbidding the  impairment  of  the  obltga- 
tlon  of  contracts — In  connection  with  the  po- 
lice power,  in  sodi  way  as  to  demonstrate 
the  unsoundness  of  the  company's  contention. 

In  Chicago,  etc.,  B.  Ga  t.  MAraska,  170 
U.  8.  B7,  18  Snp.  Ot  618.  42  L.  Bd.  048,  it 
was  hdd  that  contracts  which  affect  Uu  safe- 
ty and  welfare  of  the  public  are  within  the 
Bupervidng  power  and  contnd  of  th»  Legls> 
latnre  vrhm  exercised  under  the  police  pow- 
er to  protect  the  public  safety,  and  that 
the  obligation  of  a  contract  between  a  dty 
and  a  railroad  company  to  partldpate.  In 
view  of  their  mutual  duty  to  the  public.  In 
the  construction  of  a  viaduct  over  the  com- 
pany's tracks  is  not  violated  or  impaired  by  a 
statute  and  ordinance,  later  passed,  compd- 
llng  the  railroad  alone  to  rqmlr  it  The  court, 
speaking  first  In  respect  of  tbe  contract  to 
partldpate  In  the  construction  of  the  viaduct, 
said: 

"No  doubt  ttie  agreement  of  1886  consti- 
tuted a  contract  In  such  a  sense  that  the  re- 
spective parties  thereto  continued  to  be  bound 
by  its  provisions  so  long  as  the  legislation. 
In  virtue  of  which  It  was  entered  into,  re- 
mained unchanged.  While  the  agreement 
lasted,  Its  provisions  defined  tbe  rights  and 
duties  of  the  dty  and  the  railroad  compa- 
nies. But  was  it  a  contract  whose  continu- 
ance and  operation  could  not  be  affected  or 
controlled  by  subsequent  legislation? 

"Dsnally,  where  a  contract,  not  contrary 
to  public  policy,  has  been  entered  Into  be- 
tween parties  competent  to  contract,  It  Is  not 
within  tbe  power  of  either  party  to  with- 
draw from  its  terms  without  the  consent  of 
the  other,  and  the  obligation  of  such  a  con- 
tract Is  constitutionally  protected  from  hos- 
tile legislation.  Where,  however,  the  respec- 
tive parties  are  not  private  persons,  dealing 
with  matters  and  things  In  which  tbe  public 
has  no  concern,  but  are  persons  or  corpora- 
tions whose  rights  and  powers  were  created 
for  public  purposes  by  legislative  acts,  and 
where  the  subject-matter  of  the  contract  Is 
one  which  affects  the  safety  and  welfare  of 
the  public,  other  prlndples  apply.  Contracts 
of  the  latter  description  are  held  to  be  with- 
in the  supervising  power  and  control  of  tbe 
Legislature  when  exerdsed  to  protect  tbe 
public  safely,  health,  and  morals,  and  that 
clause  of  tbe  federal  Constitution  which  pro- 
tects contracts  from  l^lslatlve  action  can- 
not in  evecy  case  be  sucoenfuUy  invfAw}* 
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The  presiimptlon  Ib  that,  when  such  contracts 
are  entered  Into,  it  Is  with  the  knowledge 
that  parties  cannot,  by  making  agreements 
on  sabjects  invoMng  the  rights  ot  the  pnbllc, 
withdraw  such  subjects  from  the  police  pow- 
er of  the  Legislature. 

"We  do  not,  indeed,  understand  that  these 
principles  are  questioned  on  behalf  of  the 
plaintiff  in  error.  What  Is  claimed  Is  that 
the  subject-matter  of  the  contract  In  ques- 
tion do^  not  foil  within  the  range  ot  the 
police  power  of  the  state;  •  •  •  tliat, 
while  It  Is  not  questioned  that  the  mainte- 
nance of  the  Tladoct  Is  essential  to  the  safe- 
ty of  the  community,  yet.  If  existing  con- 
tract obligations  devolve  this  burden  upon 
the  city,  the  Legislature  of  the  state  cannot, 
under  the  plea  of  public  necessity,  pass  a 
law  imposing  it  upon  the  plaintlfr  in  error, 
without  bringing  the  act  within  the  prohibl- 
ttons  of  the  federal  Constitution." 

Continuing  the  discussion  on  the  point 
pressed  on  us  in  the  case  in  hand,  the  court 
said: 

"In  view  of  the  paramount  duty  of  the 
Legislature  to  secure  the  safety  of  the  com- 
munity at  an  important  crossing  within  a 
populous  city,  it  was  and  is  within  its  power 
to  supervise,  control,  and  change  such  agree- 
ments as  may  be  from  time  to  time  entered 
into  between  the  city  and  the  railroad  com- 
pany in  respect  to  such  crossing,  saving  any 
rights  previously  vested.  Any  otbex  view  in- 
volves the  proposition  that  it  Is  competent 
for  the  dty  and  the  railroad  company,  by 
entering  Into  an  agreement  between  them- 
selves, to  withdraw  the  subject  from  the 
readti  of  the  police  power,  and  to  substitute 
thdr  views  of  the  public  necessities  for  those 
of 'the  Legislature." 

In  State  ex  reL  Minneapolis  v.  St.  Paul, 
et&.  B.  Co.,  98  Minn.  380.  108  N.  W.  261.  28 
Ii.  B.  A.  (N.  S.)  208,  120  Am.  St  Bep.  681.  8 
Ann.  Gas.  1047,  there  was  Involved  a  con- 
tract, entered  into  in  1892.  by  which  the  city 
of  BlinneapoUs,  In  consideration  of  the  rail- 
road company  constructing  certain  bridges 
and  appxoadies  at  the  intersection  of  stipu- 
lated streets,  exiffesaly  agreed  tiiat  the  dty 
would  thereafter  construct  and  maintain  aU 
crossingB  or  approacbes  made  necessary  by 
file  opening  of  new  streets.  It  was  cont^ded 
by  the  railroad  company  that  this  omi&Ututed 
a  valid  contract  with  the  cit7>  and,  having 
been  complied  wltii  on  the  part  of  the  com- 
pany, that  It  was  beyond  the  power  of  the 
dty  later  to  require  the  companr  to  con- 
struct the  bridge  over  a  new  street,  in  ques- 
tion ;  that  to  so  require  would  be  to  impair 
the  (^ligation  of  the  contract  The  court 
said: 

"In  this  we  do  not  concur.  The  power  of 
tiie  state  to  require  fiie  d^imdants  to  con- 
Btmct  the  bridge  In  question,  or  any  ot2ier 
bridge  at  streets  crossing  the  right  of  way 
Is  an  ezerdse  of  the  police  power,  whldi  can 
be  neither  contracted  away  nor  lost  by  Inao* 
tkm  on  the  part  of  the  pabHc  aotboritleB. 


The  contract  was  beyond  the  authority  of 
the  dty  coundl,  and  ultra  vires,  and  void" 
— dting  Chicago,  etc.,  B.  Co.  v.  Nebraska, 
supra. 

This  Minnesota  case  was,  by  writ  of  error, 
taken  to  the  Supreme  Court  of  the  United 
States,  where  it  was  affirmed  (214  U.  S.  497.  ' 
29  Sap.  Ct  698,  S8  L.  Dd.  1060).  on  the  au- 
thority of  the  case  of  Northern  Pacific  R. 
Co.  V.  Minnesota  ex  reL  Dulath,  208  U.  8. 
683,  28  Sup.  Ct  341,  62  L.  Eld.  630. 

This  last-named  case  was  a  companion 
ease  to  the  Minneapolis  case,  and  In  It  the 
opinion  of  the  Minnesota  court  in  the  Min- 
neapolis case  was  freely  and  approvingly 
quoted  by  the  Supreme  Court  of  the  United 
States.  Beferring  to  rulings  of  the  Buprone 
Court  of  Minnesota  to  the  effect  that  it  lay 
in  the  power  of  the  dty,  at  common  law.  at 
the  time  the  contract  was  made  with  the  com- 
pany, to  have  required  the  latter  to  maintalp 
in  safety  its  crossli^  with  both  existing  and 
future  streets,  and  that  any  contract  which 
undertook  to  limit  the  exMdse  oi  tills  riglit 
was  without  consldem'tion,  against  public 
policy,  and  void,  the  court  said,  tbrough  Ur. 
Justice  Day: 

"This  doctrine  is  entirely  conBistent  with 
the  prlndples  decided  by  this  court  -But  It 
is  alleged  that  at  the  time  this  contract  was 
made  with  the  railroad  company  it  was  at 
least  doubtful  as  to  what  the  rights  of  the 
parties  were,  and  that  the  contract  was  a 
legitimate  compromise  between  the  parties; 
which  ought  to  be  carried  out  But  the  ex- 
ercise of  the  police  powor  cannot  be  limited 
by  contract  for  reasons  of  public  policy,  nor 
can  it  be  destroyed  by  compromise,  and  it 
is  immaterial  upon  what  cmisldaration  the 
contract  rests,  as  it  is  beyond  the  authority 
of  the  state  or  the  mundpality  to  abrogate 
this  power  so  necessary  to  the  public  safety." 
Northern  ^dfic  B.  Co.  v.  Minnesota  ni, 
Dulnth,  supra. 

It  was  there  again  qtedflcaUy  ruled  that 
the  defshse  here  urged  of  impitiiment  of  the 
obligation  ot  a  contract  was  not  maintain- 
able. The  court  well  said  that  the  police 
power  is  a  continuing  one,  and  that  a  requlie- 
meat  imposed  on'  the  company  under  it  was 
**not  In  violate  <tf  tiie  oonotitutioual  In- 
hibitUm  against  the  Impairment  ot  the  ob- 
ligation ot  contracts.** 

We  are  unable  to  dlatingolsh  tiie  case  at 
bar,  in  prindple^  from  tiie  Minneapolis  case; 
and  on  Ite  facte  It  Is  a  counterpart  of  file 
Duluth  case,  where  the  amttact  was  one  un- 
der whidi  file  dt7  and  company  shared  the 
construction  coat  of  an  overhead  bridge,  and 
the  dty  agreed  tiiat  it  would  thereafter  for- 
ever maintein  and  keep  in  repair  tlie  ap- 
inoadies  thereto,  and,  fttr  a  period  IB 
years,  tiie  structure  proper.  Within  the  IB 
years  the  dty  demanded  of  the  company  that 
it  repair  the  structure^  and  the  litigation  and 
mUngs  related  thereto.  08  Minn.  429,  108 
N.  W.  260. 

[S]  A  tnndamental  contentton  of  tlia  ocnifc> 
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peny  In  this  case  Is  tbat  In  1876  the  daty  of 
constructing  and  maintaining  the  old  bridge 
was  devolred  by  law  on  the  dty,  and  that  the 
dty  had  not  power  In  law  to  compel  the  com- 
pany to  erect  or  maintain  the  bridge  then 
constmcted.  If  It  be  conceded  that  at  tbat 
date  there  was  no  statutory  power  In  the  city 
to  that  end,  did  It  exist  at  the  common  law? 
This  question  is  also  discussed  at  length  In 
the  cases  ^gg^ni,  decided  by  the  Supreme 
Courts  of  Minnesota  and  the  United  States, 
where  it  was  held  that,  by  tbe  great  weight 
of  authority,  the  city  could  enforce  the  cou- 
Btmctlon  and  maintenance  of  such  a  struc- 
ture as  an  obligation  Imposed  on  the  com- 
pany by  the  common  law. 

In  this  state  as  early  as  1S59  It  was  hdd, 
In  Railroad  t.  State,  3  Head.  623,  75  Am.  Dec. 
778,  that  It  was  the  duty  of  such  a  com- 
pany to  construct  a  suitable  crossing,  a 
bridge  If  necessary,  "under  the  general  prin- 
ciples of  the  common  law.*'  Our  later  case 
of  Dyer  County  t.  Railway,  87  Tenn.  712, 
11  S.  W.  943,  Is  In  accord,  and  further  holds 
that  the  company's  duty  was  a  continuing 
one  as  to  repair,  and  that  case  was  dted  by 
the  Supreme  Court  of  Minnesota  in  the  Min- 
neapolis case  in  support  of  Its  own  holding. 
See,  also,  Railway  t.  State,  87  Tenn.  751, 11 
S.  W.  946. 

It  Is  clear  that.  If  that  right  was  then  by 
the  dty  deemed  doubtful,  and  that,  under 
doubt  as  to  where  to  lay  the  paramount  duty 
to  construct  and  maintain  the  bridge,  the 
contract  was  then  entered  Into,  In  quasi 
compromise  or  truce,  a  later  valid  exerdse 
of  the  police  power  did  not  work  an  Impair^ 
ment  that  was  a  TlolatUai  of  the  oonstltatlon- 
al  provision  Invoked. 

If  It  be  conceived  that  the  contract  of  1876 
was  valid  to  an  extent,  still  the  contract- 
ing parties  were  charged  with  notice  of  the 
limitation  of  power  on  the  part  of  the  dty 
In  respect  of  its  binding  itself  not  to  ex- 
erdse  in  after  years  a  police  power  to  onerate 
the  company  wllh  the  construction  and  main- 
tenance of  a  safer  and  more  adequate  bridge, 
demanded  by  changed  conditions,  mainly  in- 
cident to  the  growth  of  the  dty. 

The  chancellor  was  not  in  error  In  so 
ruling ;  decree  b^ow  affirmed,  and  tbe  cause 
remanded  toe  farUier  proceedings  In  accord. 


HARRISON  V.  KNAFFL  et  aL 
(Supreme  Court  of  Tenneasee.   Nov.  15,  1913.) 
1.  MxcHAincs*  Liens  (S  132*)— Tims  voa  Fel- 

INO  NOTICB— OOMPUrnON  OF  BUILDINO. 

Under  a  cootract  for  construction  of  a 
baUdlng,  tndudlng  the  iDstalliuff  of  a  sprinkler 
•Trtem,  to  be  approved  by  the  State  Inspection 
Bureau,  the  bmldlng  is  not  completed,  as  re- 
gards the  30  days  tlwreafter  for  filing  notice 
of  lien,  till  tbe  work  required  by  the  bureau 
on  Its  Inqieetion  Is  done. 

[Ed.  Note.— For  other  oases,  see  Mechanics' 
Li^^Ge&L  Dig.  11  ISa  182-207;  Dec.  Dig. 


2L  BAJffKBppiOT  (I  192*)— PMOMrres— Liens. 

Belative  to  toe  question  of  certain  cred- 
itors of  a  bankrupt  contractor  being  entitled  to 

Sriority  as  having  filed  notices  of  lieu  within 
9  days  of  completion  of  a  building,  the  bank- 
npt's  trustee  is  bound  by  the  agreement  of  the 
contractor  uid  building  owner  In  extending  time 
for  the  completion. 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy, 
Gent.  Dig.  |  284;  Dea  Dig.  |  192.*] 

3.  Mkohanios'  Likhs  (1 1S2*>— TncB  fob  Fn.- 
ZNO  NoncB— Enubgbment  of  Oonxiuct. 
Within  the  statute  giving  materialmen  30 
days  turn  completion  of  tbe  work  provided  by 
the  contract  within  which  to  file  notices  of 
liens,  tliey  have  80  days  from  completion  of 
the  work  as  enlarged  by  amendment  of  the  con- 
tract between  the  owner  and  contractor,  though 
part  of  their  material  was  famished  before  such 
amendment  and  all  of  It  was  for  the  woA  pre- 
viously provided  for  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Gent  Dig.  H  190^  192-207 ;  Dec  Dig.  | 
132.*1 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;  WiU  D.  Wright,  GbanceOor. 

Salt  by  O.  Balel^  Harrison,  trustee* 
against  Joseph  Knaffl  and  others.  From  an 
adverse  decree,  complainant  appeals.  Af- 
flnued. 

Green,  Webb  &  Tate,  of  Knoxrllle,  for  ap- 
pellant. Jesse  L.  Rogers,  of  Knoxvllle,  for 
appellee  General  Fire  Extinguisher  Co.  J. 
Bailey  Wray,  of  Knoxvllle,  for  appellee  Alex 
A.  Scott  Brick  Co.  Culton  &  Morrill,  of 
Knoxvllle,  for  appellee  Tennessee  Mill  & 
Mine  Supply  Co, 

LANSDEN,  J.  Harrison  Is  tbe  trustee  In 
bankruptcy  of  the  S.  M.  Beaumont  Company 
and  filed  this  bill  in  the  diancery  court  for 
the  purpose  of  contesting  wltb  tbe  General 
Fire  Extinguisher  Company,  the  Tennessee 
Mill  &  Mine  Supply  Company,  and  the 
Alex  A.  Scott  Brick  Company  tbe  claims  of 
tbe  latter  to  a  furnisher's  lien  In  certain 
fund  paid  into  court  by  Knaffl  and  wife  to 
represent  the  value  of  two  certain  houses 
constructed  for  them  by  S.  M,  Beaumont 
Company,  the  complainant's  tiankrupt 

[1]  The  question  here  la  whether  the  lien 
dalmants  are  entitled  to  priority  In  the  fund 
representing  the  real  estate  over  the  general 
creditors  of  the  bankrupt 

The  Alex  A.  Scott  Brick  Company  and  the 
Tennessee  Mill  ft  Mine  Supply  Company  fur- 
nished the  material  used  in  the  constnu-- 
tion  of  the  buildings,  and  tbe  Fire  Extin- 
guisher Company  Installed  an  automatic  fire 
extinguishing  plant  in  tbe  two  buildings. 
It  is  not  daimed  that  the  Brick  Company  or 
the  Supply  Company  have  given  80  days*  no- 
tice from  the  last  date  of  materials  furnished 
by  them.  It  is  daimed  by  them,  however, 
that  their  notice  was  given  within  30  days 
after  the  completion  of  the  buildings,  and 
tills  is  likewise  the  dalm  of  the  Fire  Extin- 
guisher Company.  Whether  or  not  this  Is 
true  depends  upon  the  effect  to  be  given  to 
certain  work  done  upon  the  sprinkler  system 


•Ar  other  omsi  see  earns  tsple  sad  smUob  HVUBVR  In  Dm.  DJs.  *  Am.  Dig.  Kay-No.  Strtas  *  Bsp'r  Indssei 
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December  28th,  2Tt3i,  and  SStb.  The  notice 
of  each  of  tile  dalmants  was  §^vea  wltiiln 
SO  days  from  those  dates,  bat.  If  the  work 
done  npon  the  dates  referred  to  does  not 
fall  within  the  contemplation  of  the  building 
contract,  notices  are  not  VI thin  time. 

Thla  makes  it  necessary  to  state  the  con- 
tract between  8.  M.  Beanmont  CVmpany,  the 
principal  contractor,  and  Enaffl  and  wife, 
as  the  ewnen  for  the  eonstnietkm  of  the 
two  buildings.  Tba  bnlldlngs  were  adjolnlns 
each  other  and  were  to  be  bnilt  on  lots  of  a 
frontage  of  SO  feet  each  and  according  to 
plans  and  spedflcatlons  prepared  by  certain 
architects  and'  rerised  and  approved  by  the 
contractor.  These  drawings  and  speclflca- 
tions  were  made  parts  of  the  contract.  The 
original  contract  prodded  that  *iM»  paymmt 
made  under  this  contract  except  the  final 
payment  shall  be  conelnslire  evidence  of  tiie 
performance  of  this  contract,  cither  wholly 
or  In  part,  and  no  payment  shall  be  con- 
stmed  as  an  aoc^ptance  of  defectlTe  wotfe  or 
Improper  matwlaL" 

Soon  after  the  execution  of  this  contract, 
and  before  any  material  part  of  the  work  in 
the  ooDStmctlon  of  the  bnlUUngs  was  done, 
the  parties  agreed  In  parol  to  enlarge  the 
terms  of  the  original  contract  by  pro  riding 
that  one  of  the  bnlldinga  should  have  an  ad- 
ditional story  above  the  basement,  and  a 
complete  avtomatlc  water  sprinkler  system, 
should  be  put  In  both  bolldli^  but  as  one 
system,  by  the  contractor.  The  water  sprin- 
kler system  was  to  be  contlnnoiui  throng  both 
buildings  with  one  pressure  tank  and  one 
supply  pipe  for  the  i^stem.  The  ccmtractor, 
after  this  enla^ment  of  his  contract  with 
the  owner,  entered  Into  a  written  contract 
with  the  Fire  Bxttngol^er  Company  by 
which  that  company  agreed  to  Install  the 
sprinkler  system  in  accordance  with  a  con- 
tract between  the  contractor  and  the  owner. 
This  contract  provided  that  the  material 
should  be  <a  standard  anallty  and  ths  work 
done  In  a  thorough  and  workmanlike  man- 
ner and  in  conformity  with  plans  to  be  ap- 
proved by  the  Tennessee  Inspection  Bureau. 
The  spedflcations  provided,  after  designating 
the  uumbn  of  automatic  sprlnklacs,  pipes, 
fittings,  hangers,  snd  the  Uke^  that  It  shall 
be  Installed  "In  a  thwougb  and  workmanlike 
manner  and  in  strict  ccmformlty  vrlth  the 
rules  and  requirements  of  the  vrithin-named 
Insurance  Interests." 

It  Is  also  provided  In  the  contract  "that  it 
is  the  intention  ot  this  contract  to  cover  a 
complete  e<ialpment  In  every  respect  and  in- 
stall in  a  manner  that  vrlll  meet  with  the 
approval  of  the  within-named  Insurance  In- 
terests and  Beaumont  Broa,  arddtects." 

The  evidence  shows  that  one  of  these  build- 
ings was  completed  so  that  a  toiant  was 
placed  In  It  August  1,  ^12,  and  the  other 
was  auupleted  and  occupied  by  tenant  No- 
vember 6,  1912.  The  sprinkler  system  was 
Installed  In  the  two  buildings  in  such  man- 
ner that  the  forraian  of  the  Sire  Bztlnguish- 


er  Oompany  believed  It  to  be  In  compliance 
witii  the  ctmtract  between  ttiat  con^^any  and 
the  principal  contractor,  some  time  in  0<s 
tober,  and  certelnly  In  November,  1912.  The 
sprinkler  system  was  Inspected  Iqr  an  in- 
spector of  tile  Tennessee  Inspection  Bureau, 
in  October,  and  water  was  turned  Into  the 
systun  November  6,  1912.  Insurance  was 
tffected  on  tiie  buildings  November  6tii,  and 
the  sprinkler  system  was  bdleved  by  the 
Insurance  agoit  to  be  ooniptet^  Judging  alone^ 
however,  from  its  gomal  appearance. 

One  of  tiie  bulldlngi  was  used  as  a  fsctoiy 
<or  the  manufacture  of  overalls,  pants,  and 
the  lUce^  and,  in  the  course  of  mannfactnxw 
ii«  these  articles,  it  la  necessary  to  use  large 
tables  upon  vrtilch  tiie  garments  are  cut 
These  tables  were  installed  after  the  build- 
ing was  leased  to  tids  tenant,  and  It  became 
necessary  to  add  a  numba  of  sprinkler  heads 
under  these  tables  because  the  tables  cut 
off  the  protection  to  the  floor  which  would 
be  afforded  by  Oie  sprlnUer  hea&  located  in 
ttie  celling  over  the  taUe&  TbSs  woric  vras 
done  December  28,  27,  and  28,  1912,  and 
there  Is  no  dalm  by  tiie  lien  daimants  that 
this  additional  work  would  fall  within  the 
contract  between  the  parties  so  as  to  extend 
the  time  of  their  lien.  The  claim  made  by 
the  lienors  is  that  the  contract  for  the  con- 
struction of  the  sprinkler  system  required 
that  the  system  be  approved  1^  the  Tennee* 
see  Inspection  Bureau  before  It  was  com- 
plete or  would  be  accepted  bj  tiie  own^ 
and  that  the  system  as  flrst  Installed  was 
inspected  by  that  bureau  and  disapproved 
until  certain  other  things  were  done  about 
It^  and  that  this  work  was  not  done  until 
the  dates  last  named.  The  Inspector  r^rted 
the  system  equ^unest  to  be  good  in  general, 
the  piping  w^  Installed,  and  the  beads  ar- 
ranged both  staggered  and  In  r^lar  order ; 
that  the  water  supply  was  good;  and  that 
the  equlpmMit  should  control  any  ordinary 
flre  orlginatliv  in  the  building  The  In- 
spector also  recommeuded  that  a  sprinkler 
head  located  against  a  steam  pipe  be  moved 
tight  Inflies,  and  tiiat  a  hanger  should  be 
placed  on  the  end  of  the  line;  tiiat  certela 
crooked  sprinkle  should  be  straightened  op, 
and  all  high  heads  should  be  lowered,  so 
that  the  deflectors  would  be  at  least  three 
indies  below  the  bottom  of  the  beams  in  the 
basement;  that  the  alarm  should  be  placed 
in  proper  working  order  and  plugs  inserted 
in  drain  nUves.  He  also  recommoided  that 
an  additional  head  should  be  placed  over 
ttie  deck  of  the  stairs  on  the  second  floor. 

Under  tile  autiioilty  of  Totghtman  r.  BalU 
road,  128  Tenn.  468, 151  8.  W.  982,  Ami.  Gas. 
19120,  211,  if  tiie  immovements  smsested  br 
the  inspector  were  provided  for  by  the  con- 
tract for  the  Installation  of  the  Qrinklw 
system,  and  a  material  part  of  it^  and  this 
work  was  not  properly  done  by  the  subcon- 
tractor, the  building  could  not  be  conridered 
as  completed  until  after  the  improvements 
were  made  In  Deoembtt.  u;  however,  it  was 
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merely  an  unimportant  detail  or  an  Incon- 
siderable tblng  not  of  the  essence  of  the  con- 
tract, or  If  It  was  merely  to  supply  defectlre 
material  or  to  repair  detective  work,  it  would 
not  extend  the  time  for  the  faralsher's  Uen. 

As  to  whether  ttds  work  was  necessary  to 
make  the  sprinkler  syston  a  completed  one 
and  such  as  would  be  approved  by  the  Ten- 
nessee  Boreao  of  Inspection  Is  a  matter  of 
proof.  The  witness  Olark,  foreman  of  the 
Fire  Bxtingnlsher  Company,  states  at  one 
place  In  his  testimony  that  the  plant  could 
not  be  considered  as  completed  unless  the 
inqiroTements  recommended  by'  the  inspector 
were  placed  in  order  and  the  corrections  made, 
and  he  says  spedflcally  that  the  work  done 
December  26th,  27th,  and  28th  was  neoeasary 
to  complete  the  installation  of  the  plant 
This  testimony  is  not  entitled  to  great 
wdght,  in  view  of  the  fact  that  the  witness 
had  prevlonsly  stated  that,  when  the  water 
was  turned  on  November  6th,  be  regarded 
the  system  as  completed  within  the  meaning 
of  the  contract  It  appears  from  this  wit- 
ness* teettmimy  Hiat  tbe  ImpiOTonents  sug- 
gested bj  the  inspector  were  sent  to  the  home 
office  <tf  the  Inspection  Bureau,  and  from 
there  to  the  genraal  office  of  the  Fire  Extln- 
gnisber  Company,  and  from  the  office  of  the 
Fire  EJxtingulsher  Company  to  this  witness, 
and  that  ha  zeeeiTea  ttw  designations  for  im- 
proTonent  some  time  in  Norember.  He  also 
says  that  the  work  of  making  theat  improve- 
ments was  postponed  by  agreement  between 
the  owner  and  tbe  orattractor  for  the  con- 
TCDiaKie  of  the  tenant  nutU  tba  Christmas 
holidays.  The  Inmeotor  Inspected  the  build- 
ing October  19,  1912.  As  this  time  he  direct- 
ed CMtaln  imtvorements  to  be  made  in  the 
sprinkler  system,  and  he  says  that  these  im- 
provements were  necessazy  to  be  curled  out 
by  tbe  Fire  Extinguisher  Company  before 
the  Inspection  Bnrean  would  recognise  it  as 
a  ccmiOeted  astern.  He  sajs  tliat  It  would 
not  be  a  standard  system  wlUi  the  suggested 
inqnrovMnaits  left  off,  and  that  he  would  not 
reoommcnd  It  to  the  boreau  until  the  "little 
defects"  mentioned  in  the  report  were  cor- 
rected. 

He  was  asked  if  the  matters  of  moving 
Hie  sifflnkler  from  near  the  radiator,  fixing 
the  alarm,  and  the  use  of  the  additional 
bangers  were  unimpoitant  matters,  and  he 
reified  that  it  would  be  necessary  for  these 
Odagu  to  be  dona  to  conydete  the  vyaton,  but 
that  tfa^  were  not  as  important  as  the  In- 
stalllng  of  the  extra  heads  under  the  work 
tables.  It  an>Mn  that,  In  order  to  lower 
tiM  sprinkler  heads  in  the  basement  so  that 
they  would  be  three  Inches  below  the  beams, 
It  was  necessary  to  lower  the  pipes  in  the 
basement  about  26  indies.  H«  was  again 
asked  If  all  the  Improvements  recommended 
by  him  were  Important,  and  he  answered  as 
Coltows: 

"In  inspecting  we  do  not  take  Into  con- 
sideration whether  they  are  important  or  not 
Tb^  us  simply  necessary  to  get  the  maxi- 


mum protection  and  might  never  be  used, 
while  again  they  might.  *  •  •  Some  of 
them  were  small  mattera  The  question  of 
putting  an  additional  hanger  on  did  not 
amount  to  as  much  as  moving  the  head  from 
tbe  steam  pipe.  Tbej  dmply  meant  addition- 
al protection  to  the  occupant  of  tbe  building 
and  to  the  owner." 

He  again  states  that  the  system  would  not 
have  been  recognized  until  all  of  the  Im- 
provements  that  were  reported,  after  the 
Inspection,  had  been  put  In  and  the  recom- 
mendations carried  out 

The  learned  chancellor  hdd  that  tbe  build- 
ing was  not  completed  until  the  improve- 
ments required  by  the  Tennessee  luqjectlon 
Bureau  wm  put  la  the  Fire  Blxtlnguislier 
Company  f<nr  the  reason  tliat  the  approval  of 
the  Inspection  Bureau  was  of  the  essence  of 
tbe  contract  between  the  Fire  Extinguisher 
Company  and  the  principal  ocmtraetor,  and 
that  under  tbe  proof  the  importance,  or  ex- 
penslvenesB,  or  extenslveness  of  the  improve- 
ments was  not  entitled  to  particular  weight, 
because  the  approval  of  the  In£t)ectIon  Bu- 
reau was  the  thing  that  must  be  obtained  by 
the  Extinguisher  Oonuwny  before  its  contract 
was  completei 

We  think  this  is  a  correct  view.  The  par- 
ties can  by  mutual  consent  make  the  comple- 
tion of  the  building  to  depend  upon  any  law- 
ful event  which  may  salt  their  purposes. 
The  purpose  of  installing  the  sprinkler  sys- 
tem was  of  course  to  reduce  insurance  rates, 
and  under  the  testimony  the  Insurance  rate 
would  be  governed  by  the  recommendation 
of  the  Inspection  Bureau  so  far  as  this 
sprinkler  system  would  affect  It  So  one  of 
the  chief  values  of  the  sprinkler  system  to 
the  owaa:  was  Its  approval  by  the  Tennessee 
Inspection  Bureau.  This  could  not  be  had 
without  the  work  done  in  December. 

While  it  is  entirely  true  that  the  expense 
of  making  the  Improvements  and  the  labor 
done  in  connection  with  them  are  very  small 
items  as  compared  with  the  cost  and  labor 
of  Installing  items  as  compared  with  the  cost 
and  labor  of  installing  tbe  entire  system,  this 
does  not  necessarily  mean  that  the  improve- 
ments themselves  are  unimportant  The 
sprinkler  aystem  is  intended  to  extinguish 
fire  automatically  by  rdeaslng  tbe  water  un- 
der pressure  In  the  pipes  when  the  heat  gen- 
erated by  a  fire  In  the  building  is  suffldent  to 
put  the  aystem  in  operatiotL  The  sprinkler 
heads  were  to  be  so  arranged  that  they  would 
spray  water  over  the  entire  surface  of  the 
building.  It  is  thus  apparent  that  it  was  ol 
the  first  importance  that  the  sprinkler  head 
too  near  the  steam  pipe  should  be  r^nov- 
ed,  and  that  the  sprinkler  heads  In  the  base- 
ment too  near  the  beams  shoald  be  lowered 
so  that  the  water,  wheai  released,  would  be 
sprayed  over  the  entire  area  of  the  basement 

[2]  The  delsy  In  making  tiuaa  Improve- 
ments from  November  nntU  the  Christmas 
holidays  was  agreed  upon  by  the  owner  and 
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tbe  principal  contractor,  tbe  complainant's 
bankmpt  It  was  entirely  competent  for 
them  to  make  this  agreement,  and  tbe  com- 
plainant, aa  representing  creditors,  Is  bound 
thereby. 

[S]  It  Is  also  Insisted  that  the  Brick  Com- 
pany and  the  Supply  Company  are  not  en- 
titled to  thdr  liens  for  the  reason  that  tbe 
Installation  of  the  sprinkler  system  In  the 
two  buildings  was  not  part  of  the  general 
contract  for  the  erection  of  the  buildings  un- 
der which  the  Supply  Company  and  the  Brick 
Company  furnished  material.  As  stated,  Mr. 
and  Mrs.  Knaffl  made  a  contract  with  the 
Beaumont  Company  to  erect  the  two  build- 
ings referred  to.  The  Beaumont  Company 
was  the  principal  contractor.  Idter  this 
contract  was  enlarged  so  as  to  provide  for 
an  additional  story  upon  one  of  the  build- 
ings, and  the  i^rlnkler  system  In  both  the 
buildings.  This  addition  to  the  contract  was 
made  long  before  these  two  claimants  fur- 
nished all  of  their  material.  We  think  it 
would  be  sticking  in  the  bark  to  say  that 
these  dalmauts  are  not  entitled  to  their  liens 
upon  notice  filed  within  30  days  from  tlie 
completion  of  the  contract  between  the  owner 
and  the  principal  contractor  simply  because 
the  contract  between  them  bad  been  enlarged 
before  the  claimants  furnished  all  of  their 
materlaL  The  statute  says  they  shall  bare 
the  lien  If  they  give  the  notice  within  30 
days  from  the  completion  of  the  work  pro- 
Tided  by  tbe  contract  This  tb^  have  done. 

Otlier  QueBttODB  were  dlspoaed  of  onUly. 


STATE  ex  reL  NATIONAL  GONSBRYATION 
EXPOSITION  CO.  T.  WOOLLEN,  State 
Comptroller. 
(Supreme  Court  of  Tennessee.   Not.  29,  1913.) 

1.  Statutu  (S  6*)— Powbbs  ov  Lkoislatube 

—  EXTBAOBDINAST  SESSIOK  —  APPBOPBlA- 

nons. 

Under  Cotut  art  3,  |  9,  anthorlxlng  die 
CtoTemoi,  oa  eztraordinanr  occasionB,  to  con- 
Ten«  tbe  General  Anembly  la  proclamation, 
**in  which  he  shall  state  specmcally  the  pur- 
poses for  which  they  are  to  convene,  but  they 
shall  enter  on  no  legislatiTe  buBlness  except  that 
for  which  they  were  specifically  called,"  the 
Ooremor  can  limit  the  subject  whldi  the  Legis- 
lature can  consider,  and  he  can  do  this  by  the 
imposition  of  OQalmed  matter  upon  a  general 
subject;  hence  he  could  qualify  the  general  sub- 
ject "appropriations"  by  ^'necessary  to  maintain 
the  state's  institntions?* 

{Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  :  Dec  Dig.  |  B.»J 

2.  COHSTITUTIONAl.  LAW  (|  48*)  —  PSBBUICP- 

■nON  IN  Fatos  of  Tauditt. 

A  presumpticm  is  always  In  faTor  of  tiie 
constitutionali^  of  an  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  46;  Dec.  Dig.  |  48.*] 

S.  Statutes  (|  6*)— Enaotiiknt  at  Bztbaos- 
DXNABT  Session  —  Pbooi.aiutioh  or  GoT- 
SBNOB— "Maintain  "—Afpbopbiations. 
An  appropriation  of  f 25,000  to  the  Nation- 
al Conservation  Exposition  Company,  a  cor- 
poration, created  for  the  purposes  of  holding  ex- 


poritioDs,  eneoumglng  and  supporting  agricnl- 
tate,  industrial  enterprises,  and  tiie  breedlnc  of 
Uooded  live  stock  and  poultry,  made  by  the  Leg- 
islatuEe  In  extiaordinary  session,  and  contained 
in  the  general  appropriation  bill  under  the  head 
of  "Department  of  Agriculture,"  was  not 
braced  within  the  call  of  the  Governor,  which 
was  "to  make  such  appropriationa  of  the  pal>- 
Uc  moneys  as  may  be  deemed  necessary  and 
proper  to  maintain  the  state's  institutions,  of- 
fices and  departments,"  since,  though  some  of 
tbe  purposes  of  the  corporation  were  identical 
with  those  of  the  agrieidtaral  department  and 
It  in  carrying  out  Ite  purposes,  might  ^directly 
aid  the  department  it  was  a  separate  institu- 
tion in  no  way  connected  with  the  agrienltural 
department  and  the  word  "maintain  as  used 
in  the  Governor's  call  meant  if  not  direct  main- 
tenance by  an  appropriation  to  the  department 
itself,  at  least  one  under  its  control ;  hence  the 
appropriation  was  void,  because  in  violation  of 
Const  art  3,  S  9,  authorising  tbe  Governor  to 
couTene  the  General  Asseml^  bv  m  proclania- 
tion  limiting  their  power  qwcificsily  to  tbe  pur- 
poses for  which  they  are  convened. 

(Ed.  Note.— For  otber  cases,  asa  Statntss. 
Cent  Dig.  I  4:  Dee.  Dig.  |  6.* 

For  other  deflnltioas,  aae  Words  and  Pbraaia, 
VOL  S,  pp.  4277-4281;  toL  8.  p.  7712.] 

4.  Statu  (|  187*)— Vaxjditt— Pkbmhs  Bhti- 

TZ^  TO  QUBSnOH. 

Tbe  officers  of  tbe  state  apon  whom  is  Im- 
posed the  dnty  of  disburmng  the  public  funds 
can  question  the  Talidlty  oc  an  appropriation 
made  by  the  Legislature. 

[Ei.  Note.— For  other  case%  see  Statas^  CwL 
Dig.  I  184;  Dee.  Dig.  I  m.*} 

Nell.  O.  3^  dissenting. 

Appeal  from  Chancery  Court,  Edou;  Oonn- 
ty ;  Will  D.  Wrli^rt,  Chancellor. 

Suit  by  the  State  of  Tenn^see  on  relation 
of  the  National  Oonserration  Exposition  Com* 
pany,  to  compel  George  P.  Woollen,  Comp- 
troller of  the  Treasury  of  the  State  of  Ten- 
nessee, to  Issue  his  warrant  to  tbe  relator  for 
$25,000  the  amount  of  an  appropriation  made 
by  the  L^lalature  at  Extraordinary  Session 
to  relator.  Decree  for  relator,  and  defend- 
ant appeals.  Berersed,  and  bill  dianlased. 

Frank  If.  Tbompacni,  Atty.  G^,  tor  appel- 
lant SUddB  ft  Gates,  of  Knox^lle^  for  ap- 

NBIU^  a  J\  Finding  an  exc^ent  state- 
ment of  the  cue  and  oC  tbe  facta  in  tbe  brt^ 
of  tbe  oonna^  for  the  eomplaiwant,  we  adopt 
it  as  follOTre: 

"ThB  state  of  Tsnnessee  on  ration  of  the 
National  Gonservatlon  Bxpoeltlon  Oompany, 
filed  this  petltloa  in  the  cbanooy  coozt  at 
KnozTille  to  coQpel  the  defendant,  Qeo^ 
P.  Woollen  wbo  Is  tbe  comptroller  of  tbe 
treamuT  of  the  atate  of  Tennessee,  to  Jseiie 
tbe  comptroUei'e  warrant  for  an  i^j^opila- 
tion  for  1119,000,  Trtilcb  wae  made  to  the  Na- 
tional 0<HiaerTatioa  smraettlon  Goomany  by 
tbe  'gouval  wx/ptiAtSaa  blU'  passed  by  tbe 
extra  OHelon  ol  tbe  68th  General  Assenibly 
of  the  state  of  Tennessee^  being  Senate  BUI 
Na  1  and  chapter  19  of  said  Acta. 

"The  defendant  Geoi«e  P.  Woollen  filed  a 
demurrer  to  this  petition,  1^  which  be  dial- 
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lenged  the  ctniBtitatlonallty  of  said  ai^roprl- 
ation,  and  reslstB  the  prayer  of  the  petition 
apon  the  following  three  gronnds,  to  wit: 

"rirst  He  Insists  that  the  proclamation 
of  the  Governor  convening  the  58th  General 
Assembly  in  extraordinary  session  does  not 
'state  spedflcally*  that  the  appropAation  of 
128,000  to  the  National  Conservation  Expo- 
sition Company  Is  one  of  the  'purpose  for 
which  they  are  to  convene,'  and  that  said 
appropriation  la  tmoonstitutlonal  and  Tfdd,  In 
that  It  contravened  article  8,  {  9,  of  the 
Constitution  of  the  state  of  Tennessee. 

"Second.  He  Insists  further  that  he  can- 
not be  made  to  iaaue  a  comptroller's  warrant 
for  an  unconstitutional  appropriation,  and 
that  a  peremptory  mandamus  commanding 
him  to  do  80  in  this  case  would  violate  ar- 
tide  %  I  2A,  of  the  Constitution  of  Tennessee^ 
which  provides  that  *no  money  shall  be 
drawn  from  the  treasury  bat  In  consequence 
ot  appn^riattona  made  by  law.' 

rrbird.  He  inslats,  further,  that  the  at- 
tonpted  appropriation  and  setting  apart  ct 
the  public  moD^  to  the  relator,  a  private 
corporation,  by  said  Soiate  Bill  No.  1  was 
beyond  and  outside  of  the  caption  thereol' 

"This  cause  was  heard  by  the  chancellor  on 
the  bill  and  demurrer  on  October  28.  1918. 
The  chancellor  overruled  the  defendants  de- 
murrer and  ordered  him  to  make  further  de- 
fense to  said  petition ;  but  he  declined  to  do 
BO^  and  elected  to  stand  and  rely  upon  said 
demurrer  as  his  sole  defense  to  the  petition. 
'Bia.t  part  of  the  decree  abowlng  this  fact 
iB  as  follows: 

"  It  is  therefore  decreed  by  Oie  court  that 
the  said  demurrra  be  and  the  same  is  over- 
ruled, and  that  the  defendant  shall  answer 
said  petition ;  but  the  defendant,  being  in 
court  through  and  by  his  counsel,  the  At- 
torney General  and  Reporter  of  the  State  of 
Tennessee,  declined  to  make  other  or  farther 
answer  or  defense  to  said  petition  than  is 
made  by  said  demurrer,  and  elects  to  stand 
and  rely  upon  said  demurrer.' 

"Thereupon  the  chancellor  entered  a  decree 
ordering  the  clerk  and  master  to  Immediately 
Issue  a  mandatory  mandamus  commanding 
and  compelling  the  defendant  to  issue  his 
comptroller's  warrant  to  the  National  Con- 
servation Exposition  Company  iqwn  the  treas- 
ury of  the  state  vt  Tamesaee  tor  saU  f^OOO 
aiq;>roprlati<m. 

"From  this  decree,  Qie  defendant  prayed, 
and  has  perfected  an  appeal  to  this  honorable 
court,  and  has  assigned  errors  by  wbidi  he 
raises  the  same  qaestiouB  that  are  raised 
by  his  demurrer. 

"Hie  undisputed  facts  are  as  follows,  to 
wit: 

rrhe  National  Conservation  Elxpositlon 
Company  is  a  corporation  oiganized  nnd«r 
the  laws  of  the  state  of  Tennessee  for  the 
purpose,  as  stated  in  Its  charter,  'ot  holding 
and  conducting  expoeitlona  and  amusements ; 
to  promote  tbe  conservation  and  develop- 
ment of  natural  resources,  the  encouragement 


and  support  of  agricultural,  horticultural,  in- 
dustrial enterprises,  commerce,  and  the 
breeding  and  raising  of  blooded  Ure  stotft 
and  poultry.' 

"In  the  latter  part  of  1912  the  National 
Conservation  Expo8lti(ni  Company  began 
preparations  to  hold  an  exposition  at  Knox- 
Tille,  Tennessee,  banning  September  1, 191B, 
and  ending  November  1,  1913,  'for  the  pur- 
pose and  with  the  result  of  promoting  the 
highest  development  and  best  uses  of  the 
natural  resources  of  this  country;  to  illus* 
trate  and  teach  the  ways  In  which  the  wealth 
in  lands,  forests,  waters,  minerals,  wild  an- 
imal life,  and  human  effid^cy  may  be  more 
effectively  promoted  and  utilized;  to  teach 
the  use  of  modem  machinery,  and  show  how 
It  lightens  labor  and  increases  production; 
to  promote  encourage,  and  teach  our  farmers 
how  to  improve  their  soil,  and  produce  bet- 
ter and  more  farm  products ;  to  Incite  indus- 
try, thrift,  development,  and  worthy  emula- 
tion in  the  different  avenues  of  commerce, 
agriculture,  manufacture,  art,  and  education 
witidn  the  state,  thereby  tending  to  the  per- 
manent betterment  and  prosperity  of  the 
whole  people;  and  to  advertise  to  the  world 
the  nat^iral  resources  and  wealth  of  our  state, 
and  thereby  encourage  immigration  to  the 
state  and  the  bnlldli^  up  and  developmrait 
of  all  our  resources,  which  will  inure  to 
the  benefit  of  the  state  and  its  entire  popu- 
lation.' 

"In  accomplishing  these  purposes  the  Na- 
tional Conservation  Exposition  Company 
'spent  over  $360,000  in  meeting  buildings  In 
which  to  exhibit  our  resources,  and  in  obtain- 
ing material  for  teaching  the  purposes  of  the 
exposition  by  object  lessons,  in  paying  pre- 
miums to  our  farmers  for  the  best  exhibits 
of  all  farm  products  them,  and  of  all  poul- 
try and  live  rtock  raised  and  exhibited  by 
them,  and  in  advertising  the  exposition  and 
its  purposes  throughout  the  United  States.* 

"Early  In  the  regular  session  of  tihe  Gener- 
al Assembly  of  the  state  of  Tennessee  for  the 
year  191S.  and  while  the  petitions  was  get- 
ting together  an  exhibit  of  the  natural  re- 
sources of  Tennessee.  *a  bill  was  introduced 
In  the  House  and  Senate  appropriating 
$30,000  to  the  National  Conservation  Bipo- 
sltlon  Company  to  be  expended  by  It  In  gath- 
ering, assembling,  housing,  and  exhibiting  an 
agricultural,  horticultural,  forestry,  and  min- 
eral exhibit  of  the  resources  of  tiie  state  of 
Tennessee.  This  bill  passed  the  Senate,  but 
was  held  up  in  the  House  behind  a  multiplic- 
ity of  bills,  and  was  never  readied  on  the 
calendar.  During  this  same  General  As- 
sembly, however,  there  was  Introduced  a 
general  appropriation  bill  by  wbidi  an  item 
of  $30,000  was  appropriated  to  the  National 
conservation  Bxpodtlon  Company  to  defiray 
part  of  the  expenses  ot  its  ezUMtlon  of  the 
natural  resources  of  the  state.  This  bill 
passed  the  Senate  and  Hous^  but  was  retoed 
by  the  Governor  on  the  ground  tliat  It  passed 
the  House  yihm  no  quorum  was  preauit 
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ynea  tb»  HooM  reaaiemlilea,  It  wu  paased 
OTer  tbe  Goromor's  veto  bat  at  •  time  wben 
the  qnomm  was  hroken  during  the  call  of  tbe 
roll  on  the  bill,  and  because  of  that  compli- 
cation th»  bill  failed  to  paas  «nar  the  Gov- 
ernor's veto  In  the  Senata  •  •  •  Afttf 
the  passage  of  this  g^keral  appropriallon  bUl, 
the  National  Oonservatlon  Bzpoeltlon  Com- 
pany actually  expended  on  the  faith  of  this 
appropriation  more  than  |30,000  In  getting 
exhibits  of  the  agrlcoltaial,  mlnec^  and 
timber  ezblblts  of  tbe  states  and  more  tlun 
that  amount  of  money  in  agricultural  exhib- 
its alone.' 

"On  August  29,  1018,  the  Honorable  Ben 
W.  Hooper,  QoTonor  of  tbe  atata  of  Tennea- 
see^  lasaed  a  proclamation  to  tbe  membm  of 
tbe  68t3i  Qraeral  Jjaembly  of  tbe  atate  <a 
Tennessee,  reciting  that  tbe  public  welfare 
demands  legfalatUm  oiKni  sereral  mattera  of 
general  and  local  Interest  wbkb  are  of  such 
Importance  as  to  create  extraordinary  oc- 
casion for  tbe  aasemblinr  of  tbe  I^eglailatDre 
of  the  atate  of  Tennessee,'  and,  vtotae  of 
the  auttiori^  vested  in  Um  article  8. 
I  9.  of  the  GonstltDtion  of  Tmneaae^  he  caU- 
ed  the  memben  of  the  68th  General  Aaaem- 
bl7  of  Tennessee  to  convene  In  eztxaordlnary 
session  in  the  Capitol  at  Nashville  on  Mon- 
day, September  8,  191S,  for  the  porpose  of 
considering  and  acting  upon  the  following 
matters  of  legislation: 

To  make  sndi  i^roprlatlona  <tf  the 
public  moneys  as  may  be  deemed  necessary 
and  pnver  to  maintain  tlie  stat^  Inatttn- 
tions,  offices,  and  departments,  with  the  ex- 
ception of  educational  InstltaUxms;  these 
having  been  lUieraUy  provided  tor  at  tbe 
alar  session.' 

*'In  parBoanoe  of  tbla  piodamatlon  the 
munhoB  at  tbe  BSth  Geneml  Aasonbly  of 
the  state  of  Tennessee  convened  In  extraor- 
dinary session  In  ttw  CmAtcA  at  NashvlUe  on 
Monday,  Septonber  8,  1918,  and  enacted, 
among  other  legislation.  *Benats  BlU  No.  1.* 
the  provisions  of  which  in  so  far  as  they 
affect  the  questions  involved  in  this  contro- 
versy are  as  fellows,  to  wit: 

"'SenateBlUNa  1. 
"'General  Appropriation  BUL 

**'An  act  to  appropriate  money  out  of  the 
state  treasury  for  the  purpose  of  defray- 
ing the  expenses  of  the  state  government 
for  two  years  commencing  March  19, 1913. 
"  'Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  the 
appropriations  ber^nafter  set  out  are  here- 
by made  for  the  purpose  of  defraying  the 
expenses  of  the  state  government  for  two 
years  commencing  March  19,  1913,  which 
appropriations  shall  be  paid  ont     the  state 
treasury  i^on  the  warranta  of  the  comp- 
troller.' 

"TbiE  act  declares  that  the  appropriations 
herdnafter  set  out  are  hereby  made  for  the 
iHirpoae  of  defraying  the  ezpsnsss  of  the  state 


government  for  two  years  commencing  Mardt 
19,  1918,  which  appropriations  shall  be  paid 
oat  of  ttw  state  treosary  upon  ttie  warrants 
of  tbe  comptrdler.'  In  snhhsadlngs  ander 
tbe  general  heodlnga  'Jadldaiy,'  'Office  of 
Governor,'  *D^rtment  of  Blsbory/  *Ai>> 
dilves,*  sbd  "Offlce  of  Insarance  Oommtsslon- 
er,*  it  onnopriates  mon^  tor  tbe  paymoit 
of  salaties  and  all  dassas  of  erpffmiws  ger- 
mane to  these  gaeral  sohjects. 

"In  sobheadings  nndw  the  next  general 
heading  of  'Office  of  Oomndsaioner  ia  AgA" 
culture,'  it  appropriates  m<Hieys  for  tbe  pay- 
ment of  the  salariee  of  tbe  commission er  and 
all  of  his  derics  and  his  office  expenses,  to 
establish  a  'Berom  Plant,'  for  Olve  Stock 
Sanitary  Control,'  for  holding  'Farmer^  In- 
stitutes,' for  ttM  'State  Board  of  Entomolo- 
gy,' for  tbe  'Bnrean  of  Imndgnitlon,*  and  tor 
the  Department  of  Agrlcnltaxei.'  Und«r  tbe 
sabheading  'Department  <tt  AgticnltueT  Oie 
following  appears,  to  wit: 

***Dcipartmait  of  Agricnltnra 

For  stats  laboratory,  88,000.00;  an- 
nnally  $7,000  00 

"'(Act  General  Assembly  1913,  Hoose  Bill 

No.  137.) 

To  tbe  Becreation  Park  CommiBsioa 
of  Memphis,  as  created  by  tbe  Acta 
of  Goieral  Aswmbly,  chapter  6. 
Acta  of  1911,  for  tbe  erection  of 
a  state  building  or  buildings  with- 
in which  there  Is  to  be  collected, 
housed  and  exhibited  tesouices  of 
the  state  of  Tennessee,  for  the 
Trt-State  Fair  at  Uenvus          820^000  00 

**  The  building  or  buildings  to  be  erected 
under  the  direction  of  the  commissioner  of 
agriculture,  and  all  expenditures  made  oat 
of  this  appropriation  to  be  first  approved  bgr 
the  said  commissioner. 

To  the  National  Conservation 
Exposition  Co.,  Enoxrllle,  Ten- 
nessee  $25,000  OOl* 

"[Acts  1913  (1st  Ex.  Bess.)  c.  19.]" 

The  original  capital  stock  authorized  by 
the  charter  of  the  National  Conservation 
Company  was  $100,000.  Amendments  mm 
BubseQuratly  made  which  autborlsed  tba 
stock  to  be  raised  to  $l,000,00a 

It  la  not  shown  that  this  corporation  Is  in 
any  wise  nnder  titie  control  of  tbe  dOMurtmeot 
of  agilcalture,  or  oumected  thoewltb  or- 
ganically or  otherwise,  save  that  some  of 
its  porposes.  already  outUned*  are  the  same 
as  those  for  which  tbe  agricultural  depart- 
ment was  established. 

It  is  insisted  by  the  Attorney  GcDecal  for 
the  d^dudant  taut  tbe  anproiWlatlan  In  fa- 
vor of  the  National  Oonaervatlon  ^xpoOOaa 
Company  was  not  embraced  within  any  ot 
tbe  purposes  of  the  wedol  call  made  1^  tbe 
Governor  convening  the  Legists  tn  re  In  ex» 
tra  SBsrion,  and  therefore  that  so  madi  vt 
the  act  as  made  that  msnopriatloB  was  m- 
conatltatl<nal  and  void. 

Tb»  section  of  the  OonsMtoHsa  {artkto  8, 
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I  9}  which  controls  thla  subject  reads  as  fol- 
lows: 

"He  [the  OoTemor]  may,  on  extraordinary 
occasions,  convene  the  Oeneral  Assembly  by 
proclamation.  In  which  he  shall  state  ^>e- 
dflcally  the  pniposes  for  which  thev  are  to 
c^mvoie;  bnt  they  shall  enter  on  no  l^ls- 
latlve  bnslnees  except  that  for  wtaidi  Quy 
were  spedflcally  called  together." 

It  Is  Insisted  for  the  complainant  that, 
while  article  3.  |  9,  of  the  Constitution,  re- 
quires the  Oovemor's  proclamation  for  con- 
vening an  extraordinary  session  of  the  Leg- 
islature to  "state  spedflcally  the  purposes  for 
which  they  are  to  convene,"  and  provides 
that  the  Legislature  "shall  ^ter  on  no  leg- 
islative business  except  that  for  which  th^ 
were  spedflcally  called  together,"  yet  that  It 
Is  "perfectly  well-settled  law  that  they  can 
constitutionaUy  enact  any  l^islatlon  that  Is 
gomane  to  the  general  purpose  stated  in  the 
proclamation,  and  that  an  attempt  in  the 
proclamation  to  abridge  this  power  is  abso- 
Inttiy  void" — dting  People  ex  rel.  v.  John- 
son, 23  Colo.  163,  46  Pac.  681;  Brown  t. 
State,  32  Tex.  Cr.  B.  119,  22  S.  W.  696-602; 
Baker  t.  Kaiser,  126  Fed.  321,  61  G.  O.  A. 
808;  State  v.  Shores,  81  W.  Va.  491,  T  S.  B. 
413,  18  Am.  St  Bep,  879;  Stockard  v.  Bdd. 
fi7Tex.OlT.App.l26,121S.W.1144;  UitcheU 
T.  Tnmidke  Co./ 8  Hnmph.  406;  1  Suther- 
land on  StatntozT  Oonstmctlon,  p.  112. 

We  shall  now  state  the  snbstance  of  these 
cases: 

People  w  rel.  T.  Johnsoi.  This  adlon 
grew  out  of  a  contest  between  two  factions; 
eadi  claiming  the  right  to  file  nominations  of 
and  for  the  "Feople's  Party.**  and  to  nse  the 
emblon  of  tbat  party,  to  wit,  the  dovlce 
known  as  the  "cottage  homei**  Badi  fitctlon 
dalmed  that  it  constituted  the  only  genuine 
**Feople*8  Party" ;  one  convention  having  met 
In  the  \dty  of  Denva  on  S^tember  7,  1806, 
and  the  other  In  Hie  dty  of  Pneblo  two  days 
later.  Tbm  oniteet  originally  arose  btfore 
the  secretary  ct  state,  who  dedded  In  fttvor 
of  the  list  of  nominees  selected  at  Driver, 
and  that  the  ticket  so  nominated  was  enti- 
tled to  nse  the  emblem  in  question.  From 
the  secretary  of  state  the  matter  was  car- 
ried Into  the  district  court  of  Arapahoe  coun- 
ty. That  court,  upon  a  final  hearing,  dedded 
In  favor  of  the  ticket  nominated  at  Pueblo, 
and  directed  the  secretary  of  state  to  certi- 
fy that  tit^et  upon  the  offldal  ballots,  giving 
to  it  the  onblem  and  name  of  the  "People's 
Party."  Tb6  unsuccessful  faction  applied  for 
a  writ  of  prohibition  to  restrain  the  district 
court  from  carrying  its  judgment  into  effect 
Tbe  jurisdiction  of  the  district  court  thus 
challenged  was  the  only  question  b^ore  the 
court  That  Jurisdiction  was  attaclnd  on 
two  grounds,  the  first  bf  whidi  was  as  fol- 
lows: 

"The  act  relied  rxsttm  to  support  the  Jurls- 
dictfon  having  beoi  passed  at  the  Bpedal  1894 
session  of  the  Ijegislatar^  It  la  claimed  tt  Is 
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void  and  of  no  force  or  effect  because  not 
embraced  within  the  call  by  the  Governor  for 
such  special  session." 

This  is  tbe  only  point  we  are  concerned 
with. 

Speaking  to  this  matter,  the  court  said: 

"In  support  of  the  first  ground  section  9 
of  article  8  of  the  state  Oonstltntion  is  relied 
upon.    It  reads: 

"  *Sec  9.  The  Governor  may,  on  extraor- 
dinary occasions,  convene  the  General  As- 
sembly by  proclamation,  stating  therein  the 
purpose  for  which  it  Is  to  assemble;  bnt 
at  such  spedal  session  no  business  shall  be 
transacted  other  than  that  specifically  named 
in  the  prodamation.   •   •  •> 

"The  call  for  the  spedal  session  of  the 
Legislature  in  1894,  Issued  in  pursuance  of 
the  foregoing  constitutional  provision,  con- 
tained, among  other  subjects  submitted  for 
legislation,  tbe  following: 

"  '(20)  To  enact  that  the  law  in  relaUon 
to  elections,  etc.,  in  this  state,  known  as  the 
"Australian  Ballot  Law,"  beomoidedsoBato 
provide 

"This  Is  followed  by  paragraphs  designat- 
ing in  detail  the  amendments  which  the 
executive  desired  tbe  Legislature  to  make. 
The  Governor,  by  specially  designating  in 
the  proclamation  convening  the  General  As- 
sembly as  one  of  the  subjects  of  legislation 
the  law  In  relation  to  elections,  etc.,  in  this 
state,  known  as  the  'Australian  Ballot  Law,' 
for  amendment,  must  be  held  to  have  sub- 
mitted the  whole  subJec^matter  of  sncb  act 
for  l^lslatlve  action  thereon.  Ha  bad  no 
more  authority  to  go  farther  tban  this  and 
specify  the  partlcnlar  diaracter  of  tbe 
amendments  that  were  to  be  voted  npon  than 
he  would  have  had  to  have  prepared  the 
bills,  and  attadied  tbem  to  his  call,  and 
directed  the  Legislature  to  have  passed  or 
rejected  Oie  same  wifliont  amendment  Such 
spedflc  instmctlons  can,  at  best,  be  regarded 
as  advisory  only,  and  not  as  »fnit*»*g  tke 
diaractar  of  le^ijslatlon  that  might  be  had 
upon  the  general  subject  of  the  Anstzalian 
ballot  law." 

Baker  Kaiser.  This  case  also  concerns 
the  constltntional  provisions  of  Colorado  con- 
sidered In  the  case  Just  quoted.  The  ojAniou 
was  rendered  In  the  United  States  Circuit 
Court  ot  Appeals  for  the  Eighth  Circuit 
Tbe  following  exceri»t  from  that  oj^nion 
shows  sufficiently  the  contents  of  the  case 
upon  the  subject: 

"The  Constitution  of  the  state  of  Colorado 
provides  that  In  the  calling  of  special  ses- 
sions of  tbe  General  Assembly  the  Governor 
shall  indicate  the  subjects  of  l^slation  to 
be  dealt  with,  and  that  the  business  of  any 
such  session  shall  be  confined  to  the  matters 
spedflcally  mentioned  In  the  proclamation. 
The  act  under  consideTation  was  passed  at 
the  spedal  session  of  1894.  Amoi^  tbe  vari- 
ous matters  spedfied  in  the  proclamation 
ot  ttw  Oovemor  was  the  foUowlnc:  *To  pro- 


Digitized  by 


Google 


1010 


161  SOUTHWESTERN  BBFORTEB 


CTeon. 


Tide  to  reduce  the  penalties  and  Interest  on 
dellnanent  taxes  to  one-half  the  present 
rates.'  In  this  particular  It  is  claimed  that, 
Inasmuch  as  the  prior  law  provided  for  a 
penalty  of  10  per  centum  upon  the  amount 
of  the  dellnqaent  tax,  and  the  redaction  was 
to  40  cents  per  tract  of  land,  the  limit  pre- 
acrtbed  by  the  call  of  the  Governor  was  dis- 
regarded, and  that  therefore  the  act  is  un- 
constltntlonaL  The  Supreme  Court  of  Colo- 
rado, upon  a  precisely  similar  attack  upon  a 
law  passed  at  the  same  session,  said: 

"  'LeglslatiTe  judgment  and  discretion  as 
to  transaction  of  the  business  specially  nam- 
ed are  certainly  not  inhibited  at  special 
sessions.  The  Legislature  cannot  go  beyond 
the  limits  of  the  business  specially  named 
In  the  proclamation;  •  •  •  but  wlttiin 
the  limits  of  such  business  It  may  act  free- 
ly, in  whole  or  In  part,  or  not  at  all,  as  may 
be  deemed  expedient,  according  to  Its  own 
Judgment  The  Le^slatnre  must  do  this 
mnch,  or  the  right  of  legislating  by  the  rep- 
resentatives of  a  free  people  at  special  ses- 
sion Is  destroyed,  and  aU  our  Ideas  of  such 
right  are  rendered  obsolete.   •   «   • ' 

"And  In  another  case  touching  the  validity 
of  the  act  we  are  considering,  the  same  court 
said:  The  general  subject  submitted  for 
legislation  by  the  executive  is  the  reduction 
of  the  penalties  and  Interest  on  delinquent 
taxes.  The  words  following  are  to  be  treat- 
ed as  advisory  merely.  The  subject  having 
been  particularly  designated  in  the  call,  the 
extent  to  which  legislation  shall  extend  Is 
primarily  for  legislative,  and  not  for  execu- 
tive, determination.'  In  re  Amendments  of 
Legislative  BiUs,  19  Colo.  356,  36  Pac.  917. 

"This  interpretation  by  the  Supreme  Court 
of  Ck>lorado  of  provisions  of  the  Oonatltntlon 
of  the  state  was  given  in  answer  to  queationa 
prt^nnded  by  the  House  ot  RepresentatiTea 
while  the  act  was  in  process  of  legUilatlTe 
formulation,  and  such  Intorprebitlon  by  the 
highest  court  of  the  state  la  binding  nptm 
this  court  Moreow,  it  Is^  In  our  opinion, 
wholly  consonant  with  good  reason." 

Brown  T.  State,  82  Tex.  Or.  B.  119,  132,  22 
S.  W.  098,  60L  We  copy  the  following  mat- 
ter from  the  oidnloo,  which  fully  states  the 
ondroTOsy: 

*'It  is  ccmtoided  that  the  act  ot  the  vedal 
BBBBiDn  ot  the  Twen^-Seoond  L^flslature 
organlsinK  the  Twenty-First  Jndidal  district 
Is  unconstitutional,  because  the  Governor  did 
not,  in  his  proclamation  convening  said  Leg- 
ialatnre,  designate  this  particular  matter  in 
said  pro<damatton  as  a  *8ubject'  tor  legisla- 
tion. Article  4.  I  8,  Const.,  provides  that 
the  Governor  'may,  on  extraordinary  occa- 
sions, convene  the  Legislature  at  the  seat  of 
government  (or  at,  etc.).  •  •  •  His  proc- 
lamation shall  state  spedflcally  the  purpose 
for  which  the  Legislature  is  convened.'  It 
is  further  provided  by  article  3,  g  40.  of 
said  Constitution:  'When  the  Legislature 
shall  be  convened  in  special  session,  there 


shall  be  no  legislation  upon  any  subject  other 
than  those  designated  by  the  proclamation  of 
the  Governor  calling  such  session,  or  pre- 
sented to  them  by  the  Ooremor;  and  no 
such  session  shall  be  ot  longer  duration 
than  thirty  days.'  The  proclamation,  amonc 
other  things,  convened  the  Legislature  'to 
reapportion  the  state  into  congressional, 
senatorial.  Judicial,  and  representetlve  dis- 
tricts, and  to  provide  for  the  election  of 
Afflcers  therein.'  The  Judicial  distrlcte  men- 
tioned In  the  proclamation  were  those  pre- 
sided over  by  the  district  Judges.  A  casual 
Inspection  of  the  proclamation  renders  this 
certain.  That  the  authority  to  reapportion 
or  reorganise  the  Jndidal  districts  of  the 
entire  state  necessfully  carried  with  it  the 
power  to  reapportion  any  given  number  of 
such  distrlcte  Is  to  our  minds  a  aalf.«vident 
proposition.  The  office  of  the  proclamation 
is  to  designate  the  snhjecte,  and  not  the 
manner  or  extu^of  legislation  on  soch 
subjects.  *It  ranoTlhe  Intention  to  require 
the  Governor  to  define  with  precisian  as  to 
detaU  the  subjecto  of  legislation,  but  only 
in  a  general  way  by  bis  call  to  confine  the 
badness  to  the  particular  subjects.'  Mitch- 
ell V.  Turnpike  Co.,  3  Humph.  [Tenn.]  456: 
Devereaux  v.  City  ot  Brownsville  [O.  C] 
29  Fed.  742;  Baldwin  t.  Stete,  21  Tex. 
App.  B91,  3  S.  W.  109.  That  the  Legislature 
may  only  enact  legislation  In  part  in  re- 
lation to  the  subject  mentioned  in  the  call 
does  not  render  such  legislation  Invalid, 
nor  is  it  necessary  to  the  validity  of  such 
legislation  that  the  whole  subject-matter 
should  be  acted  on  by  the  Legislatare.  Tbe 
call  includes  the  entire  subject  of  reappor- 
tioning the  judicial  districts,  and  authorized 
'any  and  all  sudi  legislation  npon  that  sub- 
ject as  was  deemed  necessary  by  ttie  Legis- 
lature^ It  was  not  necesBary,  nor  would  it 
have  been  profter,  tor  the  Governor,  in  his 
proclamation,  to  have  tnggeeted  In  detail 
tiw  Iflgialatlon  desired.  It  was  for  the  Leg- 
iBlatnre  to  determine  what  tiw  legtalatlon 
should  be.'  ** 

Btockard  v.  Reid.  "The  first  proposltton," 
said  the  court  "presented  and  urged  In  this 
court  is  that  flie  comt  b^w  erred  in  hold- 
ing the  act  of  tbe  ^nilrtletb  Legislators,  pass- 
ed at  its  special  session,  and  approved  May 
14,  1907  [(Aiapter  8],  relating  to  the  contest 
ot  local  option  Sections  valid,  constitutional, 
and  binding,  for  Hat  said  act  Is  contrary  to 
section  40,  art  3,  of  the  Coustltotlon  ot  this 
stete,  because  it  relates  to  the  contest  of 
prohibition  elections,  and  not  to  the  proce- 
dure in  a  (dvll  or  criminal  trial,  and  sudi 
legislation  was  not  designated  In  tbe  proc- 
lamation of  the  Governor  convening  said 
special  session,  not  presented  by  the  Gov- 
ernor in  any  message  to  the  Legislature. 
The  act  in  question  was  passed  at  the  spe- 
cial session  of  the  Legislature  convoied  by 
the  Governor  on  the  13th  ot  AprU,  1907. 
The  first  clause  or  paragraph  ot  the  procla- 
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matlon  relattve  to  the  purpose  for  whlcSi  tbe 
special  session  was  called  Is  as  follows: 
To  enact  adequate  laws  simplifying  the  pro- 
cedure In  twth  dTlI  and  criminal  trials 
*  *  *  and  also  upon  the  needed  reforms  in 
our  jury  system,  I  again  call  your  attention  to 
the  Importance  of  these  reforms,  both  to 
the  counties  and  state,  and  to  the  people  who 
bear  tbe  burden  of  a  system  almost  bewil- 
dering in  its  meshwork  of  tedmlcal  absurdi- 
ties. I  cannot  too  strongly  urge  upon  the 
Legislature  the  necesfdty  for  the  reforms 
demanded.'"  The  court  here  copied  the 
clause  from  the  Constitution  which  Is  set 
forth  In  the  excerpt  from  the  preceding  case, 
and  held  that  the  act  was  within  the  call 
of  the  Governor,  and  not  TiolatlTe  of  the 
constitutional  proTlsion. 
State  T.  Shores.  Said  the  court: 
"It  is  insisted  the  court  erred  in  permit- 
ting the  attorney  for  the  state,  against  tbe 
objection '  of  the  prisoner,  to  strike  2  Ju- 
rors from  tbe  panel  of  20  qualified  jurors, 
on  tbe  ground  that  the  act  of  1887  per- 
mitting It  Is  unconstitutional.  It  Is  not 
claimed  tiiat  it  Is  unconstitutional  because 
It  denies  tbe  prisoner  any  right  secured  to 
bim  by  tbe  Oonatltutlon,  but  because  tbe  act 
was  passed  at  an  extraordinary  session  of 
tbe  Legislature,  and  it  Is  dalnaed  tbe  sub- 
ject was  not  embraced  in  the  prodamation 
of  tbe  Governor.  a%e  Constitutton  provides 
that  *tbe  Ooremor  may,  on  extraordinary  oc- 
casions, convrae  at  Ids  own  instance  the 
LeglsUitnre;  but,  when  so  convened,  it  shall 
enter  upon  no  business  except  that  stated  In 
the  prodamatton  by  which  it  was  called  to- 
gether.' Section  7,  art  7.  Tbe  Governor, 
under  this  authority.  Issued  his  proclama- 
tion ctmvening  the  L^clslature  in  extra  ses- 
sion on  the  third  Wednesday  In  April.  1887, 
to  consider  and  act  up<m  tbe  business  stated 
In  the  proclamation,  among  other  business, 
*to  protect  the  public  treasury  against  unnec- 
essary expenditures  by  regulating  the  costs, 
charges,  and  proceedings  in  criminal  cases 
before  justices  of  tbe  peace  and  circuit 
courts.*  Acts  1887  [Extra  Sees.]  p.  235.  The 
Legislature  so  convened  on  the  7tb  day  of 
May.  1887,  amended  sections  1,  3,  4,  and  8 
of  chapter  158  of  the  Code.  The  first  clause 
of  section  3  was  amended  bo  as  to  read: 
*In  case  of  felony  twenty  jurors  shall  be 
drawn  from  those  In  attendance  for  the 
trial  of  the  accused.  If  a  sufficient  number 
of  jurors  for  such  panel  cannot  be  procured 
in  this  way,  the  court  shall  order  others  to 
be  forthwith  summoned  and  selected,  until  a 
panel  of  twenty  jurors  free  from  exception 
be  completed;  from  which  panel  the  accus- 
ed may  strike  oft  six  Jurors,  and  the  pros- 
ecuting attorney  may  strike  oil  two  jurors,' 
etc  The  section,  by  Its  terms,  applies  only 
to  Indictments  for  offenses  committed  after 
the  act  took  effect  This  act  tbe  Governor 
approved,  thus  deciding  for  himself  that  it 
was  embraced  In  tbe  sobjects  mentioned  in 


tbe  proclamation.  Acta  1867  [Extra  Sess-l 

c  6,  p.  243. 

"All  the  presumptions  are  In  favor  of  the 
constitutionality  of  the  act  If  by  any  rea- 
sonable construction  of  the  language  of  tbe 
proclamation  the  subject  legislated  upon  In 
section  8  Is  embraced  therein,  the  act  Is  con- 
stltutionaL  If  the  direct  tendency  of  this 
act  is  to  lessen  the  expenses  of  criminal 
trials,  and  thus  to  any  extent  protect  the 
public  treasury  against  unnecessary  expendi- 
tures, and  no  constitutional  right  of  the  citi- 
sen  Is  abridged  thereby,  then  the  act  Is  with- 
in the  list  of  subjects  embraced.  In  the  procla- 
mation, and  the  act  is  constitutional,  we  can- 
not see  how  the  act  In  any  wise  abridges  the 
constitutional  rights  of  the  citl2en.  State  v. 
Davis,  31  W.  Ta.  300.  We  Judicially  know 
that  one  great  cause  of  expense  in  criminal 
trials  Is  hung  juries,  and  as  a  conseQuence 
new  trials.  The  panel  must  contain  20  jur- 
ors free  from  legal  exception.  When  all  tbe 
challenges  for  cause  have  been  made  by  both 
the  state  and  prisoner,  and  the  -panel  con- 
tains 20  jurors,  there  remain  8  peremptory 
challenges  for  cause  entirely  within  tbe 
breast  of  tbe  challenger.  He  may  strike  off 
the  number  he  is  permitted  by  law  to  strike, 
without  assigning  any  reason  therefor. 

"As  the  law  formerly  stood  the  prisoner 
alone  was  permitted  to  exercise  the  right  of 
peremptory  diallenge.  If  he  had  a  warm 
pem)nal  friend  on  the  Jury,  who  would  be 
unconsciously  prejudiced  in  his  favor,  of 
course  he  would  be  left  on  the  Jury,  and  so 
would  all  such,  unless  they  were  more  than 
12.  The  prosecuting  attorney  might  see  2  of 
the  most  intimate  friends  of  the  accused  on 
the  jury,  men  who  he  might  have  every  rea- 
son to  believe  would  refuse  to  render  a  ver- 
dict against  the  prisoner.  He  Is  powerless  to 
prevent  them  remaining  on  the  jury.  He 
goes  through  the  trial,  and  because  these  men 
were  on  the  jury  there  is  no  verdict,  and 
there  must  be  another  trial  with  all  Its  at- 
tendant expense  to  the  state,  niere  can  be 
no  doubt  that  giving  the  prosecuting  attorney 
a  peremptory  challenge  of  2  jurors  tends  to 
prevent  hung  juries  and  mistrials,  and  to 
lessen  tbe  expense  of  criminal  trials,  and 
thus  protect  the  public  treasury.  We  see  no 
objection  to  the  act  because  it  was  passed  at 
the  extra  session,  and  It  is  oonstitutlonai 
and  valid.** 

Passing  for  the  present  our  own  case  of 
Mitchell  V.  Turnpike  Co^  3  Humph.  458,  we 
shall  refer  to  certain  cases  from  other  Juris- 
dictions dted  by  the  Attorney  General.  The 
first  of  these  is  Wells  v.  Missouri  Pac.  By. 
Co.,  110  Mo.  286,  19  S.  W.  630,  15  L.  B.  A. 
847. 

In  that  case  it  appeared  that  the  Governor, 
in  his  message  calling  the  Legislature  into 
extraordinary  session,  made,  by  particular 
reference,  certain  parts  of  his  biennial  mes- 
sage of  the  same  year  a  part  of  bis  special 
message ;  that  is,  tbe  Supreme  Court  of  Mis- 
souri, In  deddlns  tbe  qnestlan  presetted  to 
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It,  said,  In  effect,  It  would  w  consider  the 

special  message. 

Tbe  OoTernor  thus  called  attention  to  sec- 
tion 14  of  article  12  of  tbe  Constltatlon  of 
1875.  This  section  was: 

"Railways  heretofore  constrocted,  or  that 
may  hereafter  be  constructed  in  this  state, 
are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers.  The 
General  Assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and  pas- 
senger tariffs  on  the  different  railroads  in 
this  state,  and  shall  from  time  to  time  pass 
laws  establishing  reasonable  maximum  rates 
of  chaises  for  the  transportation  of  passen- 
gers and  freight  on  said  railroads,  and  en- 
force all  such  laws  by  adequate  penalties." 

Thus  treating  the  biennial  message  as  a 
part  of  the  special  message,  the  Governor 
said :  "I  call  your  particular  attention  to  the 
following  Bections  of  article  12  of  our  state 
Constitntlon :  •  •  •  Section  14,  which 
declares  railways  to  be  public  highways,  and 
the  companies  operating  them  common  car- 
riers; It  also  directs  the  General  Assembly 
to  pass  laws  to  correct  abuses,  and  to  pre- 
vent unjust  discrimination  and  extortion, 
and  to  fix  maximum  rates  of  charges,  and 
enforce  all  such  laws  by  adequate  penalties." 

The  Legislature  passed  under  this  call  the 
act  of  June  16,  1887  (Acts  [Extra  Sess.]  1887, 
p.  14),  "to  provide  for  the  prevention  of  ac- 
cidents to  railroad  employes  and  others,  by 
requiring  the  switches,  frt^s  and  guard  rails 
to  be  properly  blocked."  By  its  first  sec- 
tion It  was  declared  that  "all  companies  or 
corporations,  lessees  or  other  persons  own- 
ing or  operating  any  railroad  or  part  of  a 
railroad  in  this  state,  are  hereby  required, 
on  or  before  the  first  day  of  November,  1887, 
to  adopt  and  put  in  use  the  best  known  ap- 
pliances or  Inventions  to  fill  or  block  all 
switches,  frogs  and  guard  rails  on  their  roads 
in  all  yards,  divisional  and  terminal  sta- 
tions, and  where  trains  are  made  up  to  pre- 
vent, as  for  as  possible,  the  feet  of  employes 
or  other  persons  from  being  cau^t  therein." 
The  second  and  last  section  declared  in  sub- 
stance that,  in  suits  for  damages  growing 
out  of  noncompliance  with  the  first  section, 
the  contributory  n^ligence  of  tbe  injured 
party  would  not  relieve  the  defendant  fn>m 
liability. 

The  Supreme  Court  of  MiRRouri  held  that 
the  act  did  not  fail  within  the  scope  of  sec- 
tion 14  of  article  12  of  the  Constitution, 
which  was  tbe  special  subject  they  were 
called  to  pass  a  law  or  laws  upon.  The  court 
said  that  tbe  words  "to  correct  abuses"  as 
employed  in  section  14  referred  to  abuses 
having  some  relation  to  tbe  freight  or  pas- 
senger tariffs  of  railroads  as  public  highways 
and  common  carriers;  that  no  reasonable 
Interpretation  of  the  language  of  section  14 
would  suggest  any  constitutional  command 
for  legislation  of  the  kind  appearing  In  the 
act  ot  June  16»  1887,  above  motioned;  that 


that  act,  imposing  as  it  did  a  duty  to  block 
all  switches,  frogs,  etc.,  not  only  upon  rail- 
way companies,  but  upon  all  kinds  of  corpo- 
ra tlone  "or  other  persons"  owning  any  part 
of  a  railroad,  would  reach  the  case  of  ever;r 
private  citizen  owning  a  small  tra<*  for  his 
own  convenience,  as  well  as  the  great  rail- 
road lines  of  Missouri ;  that  tbe  effect  of  the 
second  section  would  be  to  introduce  a  radi- 
cal innovation  in  procedure  by  the  attempted 
elimination  of  contributory  negligence  as  & 
defense  by  the  way  of  penalty  for  the  viola- 
tion of  the  act  in  cases  to  which  It  might  ap- 
ply. The  court  said :  "It  has  no  fair  rele- 
vancy that  we  can  discover  to  tbe  subject  of 
freight  or  passenger  tariffs,  or  to  abuses  of 
corporate  power  by  rallwajre  in  the  respects 
alluded  to  In  section  14,  art  12,  of  the  Con- 
stitution. We  conclude  that  the  act  does  not 
fall  within  the  range  of  the  subjects  sub- 
mitted to  tbe  Assembly  for  action  by  the 
Governor  In  bis  proclamation  and  messages." 
It  was  therefore  held  void. 

The  provisions  of  the  Constitution  ot  Mis- 
souri concerning  the  limitation  upon  legis- 
lation passed  under  special  call  of  the  Gov- 
ernor are  as  follows:  "On  extraordinary  oc- 
casions be  may  convene  the  General  As- 
sembly by  proclamation,  wherein  he  shall 
state  specifically  each  matter  concerning 
which  the  action  of  that  body  Is  deemed 
necessary."  Const.  1875,  art.  5,  {  9.  It  was 
further  declared  by  section  55  of  the  fourth 
article  of  the  same  instrument  that  "the  Gen- 
eral Assembly  shall  have  no  power,  when 
convened  In  extra  session  by  tbe  Governor 
to  act  upon  subjects  other  tban  those  special- 
ly designated  in  the  proclamation  by  which 
the  session  Is  called,  or  recommended  by  spe- 
cial message  to  Its  consideration  by  the  Gov- 
ernor, after  it  shall  have  been  convened." 

Jones  V.  Theall,  8  Nev.  233.  The  question 
in  this  case  was  not  whether  a  specific  act 
fell  within  the  Governor's  call,  since  It  was 
not  mentioned  therein,  or  In  his  special  mes- 
sage to  tbe  L^slature  after  it  bad  conven- 
ed, but  whether  under  certain  peculiar  provi- 
sions of  the  Constitution  of  that  state  it  was 
antomaUcally  before  that  body  as  a  part  of 
the  legislation  to  be  considered  under  the 
special  call.  It  appears  that,  when  a  certain 
time  has  elapsed  after  the  bill  has  been  re- 
ceived by  the  Governor,  and  the  L^lslatnre 
adjourns  while  it  is  In  his  hands,  he  may 
state  his  objections  in  writing  after  the  ad- 
journment, and  file  the  bill  with  his  ob- 
jections in  the  office  of  the  secretary  of  state, 
whose  duty  it  then  becomes  to  lay  this  Ull 
with  the  objections  "before  the  I^e^latore 
at  Its  next  session  in  like  manner  as  If  it 
had  been  returned  by  the  Governor,  and  If 
the  same  shall  receive  tiie  vote  of  two- thirds 
of  the  members  elected  to  each  brandi  of  the 
Legislature  upon  a  vote  taken  by  yeas  and 
nays  to  be  entered  upon  the  Journals  of  each 
house.  It  shall  become  a  law.  Tbe  court  said: 

"To  tiie  special  session  of  the  Legislature 
convened  by  tbe  procUunatloD  ot  tlie  Oot> 
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emor  a  few  days  after  the  adJounuDent  of 
ttae  general  session,  the  secretai?  of  state 
returned  this  bill,  wbidi  was  taken  np  and 
passed  by  a  two-thirds'  vote,  and  thus,  It 
U  claimed,  became  a  law.  Upon  these  facts, 
it  is  urged  on  behalf  of  the  defendant  that 
the  Legislature,  at  Its  special  session,  bad 
DO  i>ower  to  act  on  the  bill,  it  not  having  been 
called  to  its  attention  by  the  Governor,  and 
therefore  that  it  never  became  a  law. 

"Such  Is  also  our  opinion,  and  we  think  it 
most  clearly  sustained  both  by  the  letter  and 
spirit  of  the  Constitution.  Whilst  the  scope 
within  which  the  Legislature  may  act  during 
its  general  session  Is  almost  unlimited,  It 
is  restricted  at  its  special  sesdon  to  the  con- 
sideration of  snch  business  as  may  be  special- 
ly called  to  its  attention.  Section  9,  art  5, 
of  the  Constitution  prescribes  the  limits  of 
its  power  at  such  session  in  the  following 
language:  "The  Governor  may  on  extraor- 
dinary occasions  convene  tbe  Legislature 
by  proclamation,  and  shall  state  to  both 
houses,  when  organized,  the .  purpose  for 
which  they  have  been  convened,  and  the  Leg- 
islature shall  transact  no  legislative  business 
except  that  for  which  they  were  especially 
convened,  or  such  other  l^slatlve  business 
as  the  Governor  may  call  to  the  attention  of 
tbe  L^slature  while  in  session.' 

"There  is  certainly  no  ambiguity  In  this 
language,  and,  unless  we  adopt  the  saying  of 
Talleyrand — that  words  are  given  to  con- 
ceal Ideas — there  can  be  no  ditUcutty  in  ascer- 
taining the  object  sought  to  be  accomplished 
by  this  section  of  the  Constitution.  The  pow- 
ers of  the  Legislature  at  its  special  sessions 
are  expressly  and  clearly  limited  to  the  trans- 
action of  the  business  for  which  it  may  be 
convened,  or  such  other  business  as  the  ex- 
ecutive may  call  to  Its  attention  while  It  Is  In 
se^on.  If  the  Legislature  can  break 
through  this  limit  for  one  purpose,  It  may  for 
all  purposes,  and  enter  upon  general  legisla- 
tion. If  It  may  take  np  a  vetoed  bill  to 
which  Its  attention  Is  not  directed  by  the 
Governor,  it  may  frame  and  pass  an  entirely 
new  bill  upon  a  subject  not  referred  to  in 
any  executive  message.  It  is  either  strictly 
limited  to  such  special  subjects  as  may  be 
called  to  its  attention  or  It  is  not  limited  at 
all.  There  Is  no  mean  between  these  ex- 
tremes which  can  be  adopted  without  a  dear 
departure  from  the  letter  of  the  Constitution. 
Let  It  be  borne  in  mind  that  It  is  only  npon 
extraordinary  occasions  that  a  special  ses- 
sion is  authorized  to  be  called ;  such  being 
tbe  same,  it  Is  fair  to  presume  that  It  was  the 
Intention  tu  allow  none  but  urgent  business, 
and  such  as  would  admit  of  no  delay,  to  be 
transacted  at  such  a  session.  That  ordinary 
legislative  business  should  not  be  transacted 
at  a  session  which  can  properly  be  convened 
only  upon  some  extraordinary  occasion,  or 
when  some  great  emergency  makes  it  neces- 
sary, is  so  manifestly  proper,  and  the  transac- 
tiOD  of  SDCh  business  would  seem  to  be  so 
manifestly  Improper,  that  we  are  confirmed 


in  the  opinion  that  It  is  the  purpose  of  the 
Constitution  to  forbid  consideration  of  any 
but  such  business  as  the  Governor  may  deem 
necessary  to  be  transacted  at  such  sessions ; 
but  a  reconsideration  of  all  bills  vetoed  and 
filed  by  the  Governor  in  the  office  of  the  sec- 
retary of  state  after  the  adjournment  of  the 
general  session  Is  not  necessarily  business  of 
such  urgent  importance  as  to  make  a  special 
session  necessary,  or  such  as  to  justify  tbe 
attention  of  tbe  Legislature  If  so  convened. 
Such  bills  might  possibly  be  of  tbe  most  triv- 
ial character.  At  least,  if  It  were  deemed 
important  to  have  them  reconsidered,  It  is  the 
province  of  the  executive  to  ask  legislative 
action  npon  them.  •  *  •  What  Is  meant 
by  the  words  'such  other  legislative  business 
as  tbe  Governor  may  call  to  the  attention  of 
the  Legislature  while  in  session'?  Clearly 
such  business  as  the  Governor  may  deem  it 
necessary  for  the  Legislature  to  transact,  and 
npon  which  he  may  solicit  action — the  busi- 
ness for  which  the  special  session  Is  conven- 
ed, or  such  other  business  as  may  be  called 
to  tbe  attention  of  that  body  by  some  mes- 
sage coming  from  the  Governor  during  the 
session,  and  upon  which  he  may  ask  legisla- 
tive action.  Many  subjects  may  Incidentally 
be  refer^^d  to  in  the  executive  messages  up- 
on which  no  action  whatever  Is  required; 
but  it  will  hardly  be  claimed  that  such  In- 
cidental reference  would  authorize  legislation 
upon  all  such  subjects  at  a  special  session. 
The  evident  object.  It  seems  to  us.  Is  to  re- 
strict legislation  at  such  session  to  those  sub- 
jects which  the  Governor  may  deem  It  neces- 
sary to  legislate  upon.  If  such  be  not  the 
object,  why  was  any  restriction  whatever 
placed  upon  the  Legislature  at  its  special 
sessions,  or  any  control  over  Its  power  given 
to  the  executive?  If  we  are  correct  in  the 
construction  which  we  place  upon  section  d, 
above  referred  to,  it  cannot  be  said  that  the 
Governor's  objections  to  a  bill  filed  with  the 
secretary  of  state  before  the  convention  of 
the  special  session  is  such  a  calling  of  at- 
tention to  tbe  bill  as  to  justify  its  con- 
sideration at  such  session.  We  are  satisfied 
that  the  Legislature,  at  a  special  session, 
can  only  legislate  upon  such  subjects  as  are 
specially  called  to  its  attention  by  the  Gov- 
ernor, with  a  view  to  secnre  legislative  ac- 
tion thereon."  , 

We  shall  now  proceed  to  state  the  sub- 
stance of  our  own  case  of  Mitchell  v.  Turn- 
pike Company. 

In  1836,  as  stated  In  the  opinion,  at  a 
called  session  of  the  Legislature  (chapter  4, 
f  2)  it  was  provided  that  the  commissioners 
of  any  railroad,  or  turnpike  company,  might 
make  a  survey,  or  resurvey,  as  far  as  to 
locate  routes  or  make  such  changes  as  they 
might  deem  to  tbe  interest  of  said  compa- 
nies. By  authority  of  this  provision  the  com- 
missioners relocated  the  Franklin  &  Colum- 
bia Turnpike  Company's  road  so  as  to  make  it 
run  over  Mitebell's  t&im.  Damages  were  as- 
sessed to  btm  In  ttae  manner  cnstomaiy  at 
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tiiat  time ;  but,  desiring  to  escape  the  bnrden 
of  the  road  altogether,  he  attacked  the  act 
providing  for  the  relocation  on  the  ground 
that  It  was  nntxmstltutlonaL  We  now  quote 
from  the  opinion  what  la  said  upon  the  snb- 
jeet: 

"The  alleged  nnconstltiitlonaUty  of  this 
provision  Is  not  supposed  to  arise  from  the 
character  of  the  prorlston  Itself  or  the  na- 
ture of  the  subject,  for  the  Oonstttutlon,  art 
11, 1  9,  declares  that  a  'well-regulated  tsyataa 
of  Internal  ImproTemrait  is  calculated  to  de- 
velop the  resoiuceB  of  Qua  state,  and  promote 
tiie  happiness  and  prosperity  of  her  dthsens. 
therefore  It  oug^t  to  be  wconraged  by  Uie 
General  Assoably.*  Bnt  it  is  son>osed  to 
arise  from  the  limited  powers  of  the  Legisla- 
ture at  a  called  session;  tludr  commission 
at  Bucb  time  to  legible,  so  to  speak,  depend- 
ing niwn  the  scope  and  extent  of  the  Oovem- 
or'a  message,  to  be  laid  hefbre  them.  Arti- 
cle 3,  |  9,  of  the  Constitution  provides  that 
the  Governor  *maj,  on  extraordinary  occa- 
sions, convene  the  General  Assembly  by  proc- 
lamation, and  shaU  state  to  them  when  as- 
sembled  the  purposes  for  which  they  shall 
have  beea  convened,  bat  they  ShaU  eatut  on 
no  Ic^fislatlve  business,  except  that  tor  which 
tb^  were  especially  called  together.'  This 
undoubtedly  is  a  very  salutary  provisicm, 
tending  somewhat  to  check  overl^;isIation, 
and  to  render  laws  a  little  more  staUe,  by 
fumlablng  a  period  of  two  years  during 
which  they  may  be  in  some  degree  subjected 
to  the  test  of  a  brief  experiment.  And  cases 
may  sometimes  arise,  it  Is  to  be  ^cerely 
hoped  hut  seldom,  in  which  it  may  become 
the  doty  of  the  court  to  dedare  a  law  passed 
under  sndi  drcumstances  beyoud  the  scope 
of  the  l^iiislatlve  commission  arising  out  of 
this  provision  of  the  Constltntlon.  Our  pres- 
ent inquiry  is  whether  this  be  one  of  such 
cases.  The  message  of  Newtoo  Gannon,  Gov- 
ernor of  the  state  at  the  time  in  question, 
calls  the  attention  of  the  Legislature  to  the 
survey  of  a  route  through  the  state  for  the 
contemplated  Louisville,  Cincinnati  &  Charles- 
ton Railroad,  to  the  omission  of  a  county 
In  a  late  electoral  law,  to  the  disputed  bound- 
ary with,  the  state  of  Mississippi,  to  the 
treaty  with  the  Cherokee  Nation,  to  compen- 
sattott  of  volunteer  militia  called  into  service 
under  the  requisition  of  the  President  of  the 
United  States,  and  finally  to  the  act  of 
Congress  entitled  'An  act  to  regulate  the  de- 
posits of  the  public  money,'  a  copy  of  which 
was  transmitted  to  them,  and  with  respect  to 
which  the  Governor  remarked  that  It  pre- 
sented another  subject  demanding  legislative 
action  during  that  session,  and  he  adds  that 
the  reception  and  judicious  Investment  of 
such  snm  or  sums  of  money  as  may  from 
time  to  time  be  appropriated  to  our  state 
under  the  provisions  of  the  said  act  must  be 
regarded  by  all  as  a  matter  of  paramount 
Importance,  and  that  he  had  the  'fullest  con- 
fidence that  they  would  devote  to  it  the  most 
mature  consideration.' 


"He  addl^  with  regard  to  the  acts  of  Con- 
gress, •  •  *  that  Its  iiB.ppy  inflomce  In 
atimolating  ua  to  increased  and  vigorous 
exertions  in  the  ivosecutlon  of  our  systun  of 
^ncatl<m  and  internal  imiRDvement  must  be 
extokslvdy  beneficial  to  the  whole  com- 
munity.' At  that  time  tin  pre-existing 
laws  the  state  was  interested  to  the  extent 
of  one-third  in  all  tiie  tnmpilce  companies, 
and  we  cannot  say  that  the  zemrTey  or 
change  In  the  location  of  the  routes  of  sodi 
pidilic  improvemmts  would  not  cowtitnte  a 
step,  and  a  very  material  step,  to  the  Judi- 
cious invotment  of  the  fund  alluded  to. 

*^e  cannot  say.  In  view  of  the  message, 
tiiat  It  was  not  ctnopetent  for  the  Leglalatiixtt 
*to  enter  upon  the  business*  thus  submitted 
to  their  oonsideratkm,  or  tiiat  tiw  provlalon 
in  question  Is  so  remotdy  oonnected  with 
that  matter  or  'budness'  as  not  properiy  to 
spring  out  of  the  general  subject 

"The  Governor  or  executive,  wltii  na^  la  in 
no  degree,  or  in  any  sense,  a  part  of  tlie  Legls- 
lature,  and  has  not  even  at  a  called  sesdon 
the  initiation  of  bills.  At  sndi  sesdon,  when 
he  submits  a  general  subject,  and  tiie  liegls- 
lature  'enter  upon  the  business^  of  legislating 
upon  it  It  will  be  found  a  difficult  and  In- 
vidious task  to  secure  the  charaetur  and  de- 
tails of  their  provisions  so  as  to  determine 
them  of  too  remote  affinity  with  the  message 
from  which  th^  arise.  In  this  case  it  Is 
not  necessary." 

[1-3]  We  have  thus  set  out  tiie  cases  very 
folly,  with  a  view  to  more  conveniently  ex- 
amining and  comparing  them,  and  deducing 
concludons  from  them.  The  lllnstrative 
facts  In  each  enable  us  better  to  apply  the 
principles  announced. 

Comparing  these  cases  we  see  no  substan- 
tial difference  In  the  constitutional  limita- 
tions upon  legislative  power.  They  all  pro- 
vide that  the  Governor  may  confine  the  Legis- 
lature, called  in  special  session,  to  such  sub- 
jects of  legislation  as  be  may  prescribe, 
which  llmltetions  he  may  make  operative,  in 
some  by  his  proclamation  alone,  in  others  by 
a  special  message  or  messages  after  the  body 
Is  convened.  In  others  still  by  both  means. 
All  the  cases  agree  that,  while  the  Governor 
may  so  limit  the  subjects  of  legislation,  he 
cannot  dictate  to  the  Legislature  the  special 
legislation  which  they  shxdl  enact  on  those 
subjects.  In  all  of  them  the  Inquiry  Is  final- 
ly reduced  to  the  ascertainment  of  the  sub- 
ject or  subjects  embraced  In  the  call,  or  mes- 
sage, determined  by-  an  analysis  and  con- 
struction of  that  paper  as  in  the  case  of  any 
other  written  Instrument,  and  by  a  like  analy- 
sis and  construction  of  the  l^ldation  drawn 
in  question  for  the  purpose  of  dedffing  wheth- 
er It  is  embraced  within  the  call,  or  message. 
It  is  agreed,  so  far  as  any  of  the  cases  speak 
on  the  matter,  and  this  view  is  undoubtedly 
sound,  that  tiie  presumption  Is  always  in 
favor  of  the  constitutionality  of  an  act  snd 
that  any  piece  of  legislation  so  under  con- 
sideration should  be  bdd  within  the  call.  If 
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lb  can  be  done  by  any  reasonable  ocmBtmc* 
tlon.  To  ttaeM  principles  we  agree,  and  we 
now  proceed  to  examine  Goremor  Hoopo's 
call  to  ascertain  the  sabjects  of  legiBlatlim 
thereby  proposed.  For  conTemienoe  we  re- 
produce BO  much  of  it  at  tills  point  as  we 
tblnk  neeeeaaiy  to  fadlttate  tbe  constmo- 
tton. 

Tbe  Leglslatare,  then,  was  called  "to 
make  snch  appropriations  of  the  public  mon- 
eys as  may  be  deemed  necessary  and  prop- 
er to  maintain  the  state's  institntlons,  offices, 
and  departments." 

[4]  The  general  subject  or  pnrpose  was  "to 
make  appropriations  •  'to  maintain 
the  state's  institutions,  offices,  and  depart- 
ments." It  was  not  to  make  appropriations 
Id  general  to  promote  the  welfare  of  the 
state,  but  to  make  appropriations  limited  to 
the  maintenance  of  the  state's  Institutions, 
offices,  and  departments;  the  power  to  make 
such  appropriations  being  reposed  in  the 
XiCglsIature,  and  the  duty  imposed  on  them 
by  the  same  instrument  The  call,  then,  was 
to  the  discliarge  of  a  duty  of  the  Legislature 
Imposed  by  the  Constitution,  If  not  In  terms, 
still  by  necessary  implication.  Within  the 
limits  of  this  subject  or  purpose  mentioned 
the  Legislature  had  power  to  enact  any  laws 
they  might  deem  proper,  any  laws  which 
would  be  germane  to  such  maintenance,  or 
which  would  have  a  reasonably  direct  bear- 
ing thereon,  and  the  Governor  could  not  in 
any  manner  confine  that  power.  But  the 
Governor  has  power,  under  the  Constitution, 
to  limit  the  subjects  which  they  may  con- 
sldw,  and  in  order  to  do  this  he  may  de- 
fine the  subject  so  as  to  make  It  broad  or 
narrow,  according  to  bis  conception  of  his 
public  duty.  He  cannot,  under  the  guise  of 
a  definition,  Impose  his  will  upon  the  Legis- 
lature as  to  tbe  laws  they  shall  pass,  as  It 
seems  was  attempted  in  the  Colorado  cases. 
But,  we  repeat,  he  can  by  bona  fide  defini- 
tion limit  the  subject  to  be  legislated  on  so 
as  to  make  that  subject  either  broad  or 
narrow.  This  narrowing  by  definition  is  ac- 
complished, as  in  all  other  matters  under 
tbe  dominion  of  the  laws  of  thought  and  the 
laws  of  expression  in  human  language,  by 
tbe  ImposlUon  of  qualifying  matter  upon  a 
general  subject  Just  as  the  general  sub- 
ject "animal"  may  by  the  addition  of  qual- 
ifjlng  limitations  be  reduced  to  the  concept 
man,  and  this  down  further  to  some  special 
zace,  or  class,  or  group  of  men.  Each  one 
of  these  would  In  Its  turn  be  truly  a  sub- 
ject of  thought  and  concerning  wliich  prop- 
osittons  might  be  affirmed,  or  laws  enacted. 
So  here  It  was  within  the  power  of  tbe 
Governor  by  definition,  or  the  imposition  or 
addition  of  qualifying  matter,  to  reduce  the 
general  subject  of  appropriations  down  to, 
or  restrict  them  to.  those  for  the  mainte- 
nance of  the  institutions,  offices,  and  depart- 
maits  of  tike  state  for  the  ensoii^  two  years 
from  March  19,  1918.   He  could  not  fix  the 


amount,  or  impose  any  terms  as  to  the  meth- 
od or  means  of  such  maintenance.  This 
would  be  a  matter  Cor  the  L^lslatiue  ouij. 
But  this  last  obserratlon  moat  be  restricted 
to  Qie  relations  between  the  Ctoremor  and 
the  lawnuklng  body.  The  officers  o£  tbe 
state  niton  whom  Is  Imposed  the  dn^  of  dis- 
bursing Uie  funds  y>f  .the  state  have  therli^t 
to  have  submitted  to  tbe  courts  the  question 
whether  the  appropriation  has  been  consti- 
tutionally made.  The  courte  in  determining 
this  question  will  inquire  whether  the  legts* 
laUve  act  passed  at  a  special  session  was 
within  the  Governor's  caU.  But  In  the  ef- 
fort to  reach  a  conclusion  on  this  subject 
tbe  courts  will,  as  already  said,  give  a  lib- 
eral construction  with  a  view  to  upholding 
the  act  if  it  can  be  reasonably  done  They 
win  adopt  a  construction,  even  though  not 
the  most  obvious,  if  that  construction  is  still 
a  reasonable  one,  and  will  sustain  the  legis- 
lation. The  same  observation  is  true  of  the 
Governor's  cAll  as  one  of  tbe  neoeBsary  con- 
ditions of  the  legislation. 

Now,  in  this  view,  what  meaning  should 
be  ascribed  to  tbe  word  "malutahi"?  The 
most  obvious  Is,  of  course,  direct  support 
Another  meaning  somewhat  more  remote  Is 
to  aid.  This  may  be  given,  and  Is  best  giv- 
en, usually,  by  direct  appropriation.  But  it 
may  also  be  given,  as  tbe  writer  thinks,  by 
holding  up  the  hands  of  those  who  are  do- 
ing the  same  work,  that  is,  work  which  the 
special  department  of  the  state  government 
was  created  to  do.  It  is  In  this  view,  he 
thinks,  that  the  Constitution  authorizes  the 
Legislature  to  exempt  certain  charitable  in- 
stitutions from  taxation,  which  exemption  is 
an  indirect  largesse.  These  institutions  do 
work  in  Iielplng  the  indigent  and  unfortunate 
people  of  the  stete,  which  relieves  the  state 
of  the  direct  burd^.  So,  according  to  the 
description  given  of  the  complainant's  work, 
it  was  most  largely  and  efflcientiy  assisting 
In  the  work  for  which  the  agricultural  de- 
partment was  designed.  It  was  not  inap- 
propriate, therefore,  as  the  writer  believes, 
that  the  state  should  endeavor  to  help  for- 
ward the  work  of  that  department  by  mak- 
ing the  appropriation  in  behalf  of  so  able  a 
coadjutor.  By  placing  the  appropriation  un- 
der the  head  of  the  agricultural  department 
the  Legislature  showed,  as  it  seems  to  the 
Writer,  that  It  understood  It  was  thereby 
assisting  and,  albeit  Indirectly,  maintaining 
that  department  It  goes  without  saying 
that  such  an  appropriation  was  for  a  public 
purpose,  and  that  money  could  not  be  ap- 
propriated for  any  other  purpose.  And  there 
is  no  doubt  snch  an  appropriation,  as  the 
writer  understands,  might  have  been  made 
by  a  bill  at  any  general  session,  since  it  was 
for  such  public  purpose.  This  special  phase 
of  the  question  was  setUed  in  the  case  of 
Shelby  County  v.  Exposition  Co.,  96  Tenn. 
660,  86  S.  W.  e»4,  33  L.  R.  A.  717. 
Tbe  majority  of  the  court,  however,  while 
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tfaozougUj  nnmiftag  the  prlndplea  anmwino- 
ed,  are  of  thft  (qM>n  that  the  writer  has 
given  to  thou  an  application  whl^  Ouy  do 
not  support.  The  majority  are  at  the  opin- 
ion that  the  word  "maintain"  as  used  In  the 
Ooremor'8  call  mean^  If  not  direct  malnte* 
nance  b7  sn  appropriation  to  ttaa  agrtcnl- 
tnral  department  to  be  reotfTed  and  used  by 
Itt  at  least  one  under  its  own  dlracUon  and 
control,  and  that  It  ms  not  susceptible  of 
any  other  or  additional  meaning,  and  that 
its  Intent  could  not  find  true  expreaBlon  In 
an  appropiistion  to  a  separate  Institntlon 
or  corporation  to  be  aqiended  by  such  sep- 
arate instltiition  or  corporation,  althou^ 
snch  separate  organization  might  be  en- 
gaged in  wh(^  or  in  part  In  doing  woi^  for 
which  the  d^tartment  wsa  organised.  The 
majority  believe  that  the  call  was  to  ap- 
propriate mmey  to  the  support  of  the  de- 
partment Itnlf,  and  not  in  any  sense  to  aid 
some  other  in  doing  woric  of  the  same  kind. 

It  resulte  that  the  decree  of  the  chan- 
cellor must  be  rerersed,  and  the  blU  dis- 
missed, at  relator's  costa. 


NSII^  a  J.,  dissenting. 


JONES  V.  STATE. 
(Supreme  Court  of  Temtessee.    Nov.  29,  1913.) 

1.  HoHiciDE  ({  808*)  — Issues  — Sbcond  De- 

OBBa  MUBDEB. 

In  view  of  Shan^<ai'i  Code,  {  6441,  requir- 
ing the  jury  to  ascertain  in  tbeir  verdict  wheQi- 
er  the  offense  ia  murder  in  the  first  or  second 
degree,  it  waa  evior,  on  trial  of  an  indictment 
for  murder,  for  the  court  not  to  iastmet  on 
second  degree  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide 
Cent.  Dig.  U  642-647;   Dec.  Dig.  |  SOS.*] 

2.  Homicide  (J  807»)  —  Instbuctions  —  De- 

GBBE8  OP  GBIltE. 

it  is  the  better  macUce  to  charge  np<ni 
sll  of  the  offenaee  embraced  in  the  indictment, 
since  failure  to  do  so  will  be  reversible  it  diere 
is  any  doubt  that  accused  was  prejudiced  by 
such  omission. 

[Ed.  Note.— For  other  cases,  see  ilomicide. 
Cent.  Dig.  H  638-641 ;  Dec.  Dig.  |  807.»] 

3.  HoiaciDE  (I  340*)  —  Appeal  —  Habuuss 
Ebbob— Failuss  to  Instbuct. 

Failure  to  instruct  on  second  degree  murder 
BO  that  the  jury  could  ascertain  in  its  verdict 
whether  the  ofwnse  was  first  or  second  degree 
murder,  pursuant  to  Shannon's  Code.  {  6441, 
was  reversible  error,  notwithstanding  Pub.  Acta 
1911,  c.  32,  providing  that  no  judgment  shall 
be  set  aside  for  error  in  the  (^rge,  etc.,  un- 
less it  affirmatively  appears  that  It  affected  the 
result 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  715-717,  720;  Dec  Dig.  i  340.*] 

4.  Cbiujnal  Law  (J  1178*)— Appeal— Waiv- 
EB  OF  Ebbob. 

The  fact  that  coansel  botti  for  the  state 
and  for  accused  took  the  position  that  he  was 
guilty  of  first  degree  murder  or  entitled  to 
acquittal  on  the  firound  of  self-defense  would  not 
operate  as  a  waiver  of  accused's  right  to  have 
the  question  of  second  degree  murder  submitted. 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3011-3013;  Dec  Dig.  $ 
1178.*] 


Appeal  from  Criminal  Court,  Knox  Coun- 
ty; T.  A.  B.  Nelson,  Judge. 

Preston  Jones  waa  convicted  <st  Urat  degree 
murder,  and  appeals.  Bevraaed  and  remand- 
ed. 

J.  A.  Atcfaley,  B.  F.  'Walsh,  and  Gordon 
Mynatt,  all  of  KnoxvlUe,  for  appellant  W. 
W.  Faw,  AsBt  Atty.  Gen.,  and  W.  T.  Kenner^ 
ly,  Cil7  Atty..  of  Knoxvllle^  for  the  Stete. 

NEIL,  C.  J.  The  plaintiff  in  error  was  in- 
dicted and  convicted  In  the  criminal  court  of 
Knox  county  for  the  murder  of  Samuel  C. 
Hlckey  on  the  morning  of  June  1,  1913.  He 
was  sentenced  to  deatti  and  has  appealed  to 
this  court  Numerous  errors  are  assigned  by 
his  counsel,  but  we  need  consider  only  one. 

[1]  The  assignment  referred  to  la  in  aat>> 
stance  that  the  trial  judge  charged  the  Jury 
only  on  the  subject  of  murder  In  the  first  de- 
gree, and  self-defense,  and  matters  relating 
thereto,  and  failed  to  Instruct  them  on  tlw 
crime  at  murder  in  the  second  degree  This 
was  reversible  error.  The  sections  of  our 
Code  bearing  on  the  subject  are  as  follows: 

"6438.  If  any  person  of  aonnd  monory  and 
discretion,  unlawfully  kill  any  reasonable 
creature  in  being,  and  under  the  peace  of  the 
state,  with  malice  aforeUiought,  dther  re- 
press or  implied,  such  person  shall  be  goiltr 
of  murder. 

"6439:  Every  murder  perpetrated  by  means 
of  poison,  lying  in  widt,  or  by  an  <^er  kind 
of  willful,  deUberate,  malidous,  and  i^emed- 
iteted  Idlling,  or  committed  In  tin  pupetnip 
tlon  0^  or  attempt  to  popetrate,  any  arson, 
rape,  robbery,  burglary,  or  Larceny,  is  murder 
in  the  first  degree 

"6440.  AU  Other  kinds  Of  murder  sbaU  be 
deemed  murder  in  the  second  degree. 

"6441.  The  Jury  before  whom  the  offteder 
is  tried,  shall  ascertain  in  Uidr  vwdlet 
wheOier  it  Is  murder  in  tixe  first  or  second 
degree;  and  if  the  accused  cmfess  his  guilt, 
the  court  diaU  proceed  to  determine  the  de- 
gree  of  crime  by  the  vcardlct  of  a  Jury,  up- 
on the  examination  of  testimony,  and  giv« 
sentence  accordingly." 

Manifestly  it  was  Impossilde  fi>r  the  Jury 
to  p»form  the  duty  Imposed  uptm  tiiem  in 
the  section  last  quoted,  when  the  trial  court 
failed  to  submit  to  than  the  Question  wheOf 
er  the  prisono's  (Time  fdl  within  the  de- 
scription of  murder  In  the  second  degree. 
His  failure  to  charge  upon  this  subject  was 
equivalent  to  a  spedfic  instruction  that  plain* 
Off  in  error  was  gulll?  of  murder  in  taw  first 
degree,  or  entitled  to  an  acquittal  nnda  his 
plea  of  self-defense.  He  thus  withdrew  from 
the  Jury  a  qaestkm  whidi  the  Code  specifi- 
cally required  should  be  submitted  to  them. 
The  difTerence  was  vital,  alnoe  llie  ponlsb- 
ment  for  murder  In  the  first  degree  Is  death, 
while  that  for  murder  in  the  second  degree 
\a  imprisonment  In  the  penitentiary  from  10 
to  20  years. 


•For  other  oaiea  tm  aaue  topte  and  soeUon  NUUB£Il  In  Doe.  Dig.  *  Am.  Dig.  Key-No.  Sorios  *  Bep'r  IndSM 
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It  was  said  In  Good  t.  State,  1  Lea  (6d 
Tenn.)  293,  294: 

"When  It  Is  clear  that  the  grade  of  of- 
fense charged  Is  prored,  and  tbere  la  no  room 
for  doubt  as  between  It  and  a  lesser  grade 
embraced  by  statute  In  the  higher,  and  of 
course  Included  In  the  Indictment,  to  charge 
the  law  pertaining  to  such  lesser  grades 
wonld  simply  tend  to  confuse  and  mislead 
the  jury  and  often  result  In  verdicts  inade- 
quate to  the  crime  actually  committed.  In 
applyli^  the  rule  of  this  opinion^  courts  will 
of  necesslt;  act  with  dnnunspect  cauaoo, 
giving  to  the  accused  the  full  b^efft  of  all 
the  rules  of  law  applloible  to  the  facta  de- 
veloped In  the  trial  of  his  cause. 

"T^en  the  offense  charged  Is  beyond  con- 
troversy made  out  and  Is  complete.  It  la  flie 
duty  of  tbB  court  to  confine  its  charge  to  anch 
case;  and  so.  If  the  offense  must  be  the  one 
charged  or  no  offense  In  law,  as  frequently 
happens,  the  charge  should  be  so  restricted 
that  the  jury  may  be  enabled  to  decide  In- 
telligently the  single  question  presented  and 
not  be  mystified  by  abstractions." 

This  case  was  followed  and  approved  in 
the  followliv  subsequent  cases:  State  v.  Har- 
grove, 13  Lea  (81  Tenn.)  178;  State  v.  Park- 
er, Id.  221;  Palmer  v.  Stat^  121  Tenn. 
46S,  488,  118  S.  W.  1022;  Frazler  v.  State, 
m  Tenn.  480,  43&-441,  100  S.  W.  94;  Pow- 
ers V.  State,  117  Tenn.  363,  372,  97  S.  W. 
815.  Of  these,  three  were  murder  cases,  but 
In  none  of  the  murder  cases  was  there  a  fail- 
ure to  diarge  upon  the  crime  of  murder  In 
the  second  degree  as  well  as  murder  In  the 
first  d^ree.  In  State  v.  Hargrove  and  Fra- 
sler  V.  State,  the  error  assigned  was  the  ten- 
ure to  charge  on  the  subject  of  mandangh- 
ter ;  In  Powers  v.  State  the  failure  to  charge 
the  law  applicable  to  Involuntary  manslai^- 
ter,  assault  and  battery,  and  simple  assault 
Of  the  other  cases.  Good  v.  State  Involved  a 
prosecution  for  robbery;  State  v.  Parker  for 
assault  and  battery;  Palmer  v.  State  a  con- 
viction for  rapa  The  special  question  now 
before  us,  arising  under  Code,  |  6441,  could 
not  therefore  have  arisen  in  titeae  lastmen- 
tioned  cases. 

[2]  It  follows  therefore  tha^  In  every  nnii^ 
der  case  wherein  the  crime  of  murder  in  the 
first  degree  is  Involved  or  embraced  in  the 
indlctmoit,  the  trial  Judge  must  charge  on 
both  murder  in  the  first  degree  and  murder 
In  the  second  degree.  To  loww  grades  of 
homicide  and  to  all  other  kinds  of  crime, 
the  rule  laid  down  in  Good  v.  State  awlles, 
but  we  deem  It  proper  to  repeat  t3ie  caution 
offered  m  Frazler  t.  States  supra,  as  follows: 

"The  hettet  pracUce  to  be  pursued  by  trial 
judges  undoubtedly  is  for  tliem  to  diarge  up- 
on an  offenses  embraced  in  the  Indictment, 
because  whenever  there  is  ai^  doubt  that  the 
defendant  has  hem  prejufflced  by  such  omis- 
sion it  will  be  wror,  for  irbidh  It  wiU  be  the 
doty  of  this  court  to  reverse  the  judgment 
and  remand  the  case  for  a  new  trial. 


"It  Is  only  In  cases  where  it  Is  absolutely 
certain  that  ^e  omission  was  not  prejudicial 
to  the  defendant.  In  the  trial  court,  that  a 
chan^  omitting  Instructions  upon  every  of- 
fense contained  In  the  Imnctment  can  be  SQS- 
talned." 

The  court  added  that  It  was  only  because 
of  "snidL  absolute  certainty"  that  the  assign- 
ment was  overruled  in  that  case. 

[1]  Caiapter  32,  Acts  of  1011,  cannot  reach 
the  vital  error  committed  In  the  case  before 
us. 

[4]  It  Is  proper  to  state  that  the  bill  of  er- 
ceptlons  In  the  present  case  sets  forth  the 
fact  that,  in  tbelr  addresses  to  the  jury,  both 
counsel  for  the  state  and  for  the  prtemer 
took  the  position  and  argued  that  the  pris- 
oner was  either  guilt?  of  murder  in  the  first 
degree  or  entitled  to  an  acquittal  on  his  plea 
of  self-defense.  It  could  not  be  treated  as  a 
waiver  of  the  prisoner's  right  to  have  the 
case  submitted  to  the  jury  In  the  manner  pre- 
scribed by  statute. 

For  the  error  Indicated,  the  judgment  must 
be  revrased,  and  the  cause  remanded  to  the 
criminal  court  of  Knox  county  for  a  new 
triaL 


SHIPP  T.  STATB. 
(Supreme  Coart  of  Tennessee.   Nov.  29^  1918.) 

1.  HoMiciDi  (I  282*)— TBZAZr— DiBScnon  of 
VaaoiOT. 

In  a  proBecntion  for  homicide,  where  ac- 
cused pleaded  not  guilty,  thotuh  he  admitted 
the  finng  of  the  fatal  shot,  claiming  that  it 
was  caused  \a  his  nervoosnera,  and  that  he  was 
only  attempting  to  rob  deceased,  it  is  reversible 
error  for  the  conrt  to  charge  that  the  only 
qaeBtion  for  tlie  jury  to  determine  waa  whether 
accused  was  goilty  of  murder  in  the  first  degree 
with  mltigatuig  circumstances,  for  Sbatmon's 
Code,  S  6441,  declares  that  the  jury  before 
whom  an  offender  is  tried  shall  ascertain  wheth- 
er it  is  marder  In  the  first  or  second  degree, 
and  if  accused  confess  Mb  guilt,  the  court  Bhall 
determine  the  degree  of  crime  by  the  verdict 
of  a  jory,  and  the  court,  not  havug  the  power 
to  Set  aside  the  verdict  of  a  Jury,  cannot,  as  it 
practically  did  in  this  case,  direct  a  verdict 
of  guilty  or  pass  on  any  Question  of  fact 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C^nt  Dig.  I  574;  Dec  Dig.  1  282.*] 

2.  Cbiminal  Law  (|  75S*)  —  Trial  —  Dieec- 
TiOH  or  Vebdict. 

In  a  prosecution  for  felony,  where  a  plea 
of  not  guilty  Is  interposed,  the  court  can  nei- 
ther direct  a  verdict  of  guilty  nor  can  it  pass 
on  any  question  of  fact  unfavorable  to  accused. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law.  Cent  Dig-  il  1718,  1727-1739;  Dec.  Dig. 

Appeal  from  Criminal  Court,  Hamilton 
County;  8.  D.  McReynolds,  Judge. 

Peter  Shlpp  was  convicted  of  murder  In 
tlie  first  d^ree,  and  he  appeals.  Reversed 
and  remanded. 

W.  L.  Filenom  of  Ohattanoop.  for  appeU 
lent  W.  W.  Vaw,  Asst  Atty.  Qm.,  tar  the 
State. 


•Por  ottMT  easei  m«  same  tople  and  ■•etlon  NUUBBB  la  Dee.  Dig.  A  Am.  Dig.  Kay-No.  BerlM  *  Bep'r  2nd«xw 
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WILLIAMS,  J.  In  this  case  there  was  a 
conviction  of  the  plaintiff  In  error  of  the 
crime  of  mnrder  in  the  first  degree  for  the 
billing  of  one  Bedell;  the  sentence  being 
one  for  his  execution.  He  has  appealed  and 
assigned  as  error  that  the  trial  Judge  charg- 
ed the  jury  as  follows,  notwithstanding  be 
stood  at  the  time  on  a  plea  of  not  gnllty: 

"The  defendant  makes  no  denial  of  this 
occurrence,  but  states  on  the  stand  that  he 
did  commit  this  murder,  but  insists  that  he 
was  raised  up  around  Bedell's  place,  that  he 
never  had  any  education,  and  tliat  he  was 
raised  up  under  Bedell's  tutelage  to  some  ex- 
tent And  from  these  facts  his  attorney,  in 
argument,  requests  the  Jury  to  find  the  de- 
fendant guilty  of  murder  In  the  first  degree 
with  mitigating  drcumstancQS.  From  this 
admission  of  defendant  and  his  counsel,  the 
only  thing  left  for  you,  gentlemen  of  the  jury, 
is  to  determine  whether  or  not  yon  will  rec- 
ommend mercy  in  your  verdict,  and  this  is 
a  matter  tor  you  to  determine  and  report. 
If  yon  find  the  defendant  gulll?  of  murder 
In  the  first  degree  without  more,  under  the 
law  he  will  hare  to  suffer  death.  If  you 
find  him  guilty  of  murder  in  the  first  degree, 
with  mitigating  circumstances,  and  so  re- 
port, then  it  is  a  question  for  the  court  to 
determine  as  to  whether  he  shall  be  sentenced 
for  life  or  sentenced  to  death  under  the  law." 

The  reference  in  the  charge  Is  to  the  testi- 
mony of  plaintiff  in  error  to  the  effect  that 
he  did  kill  Bedell,  not  that  In  so  doing  be 
committed  murder  in  the  first  d^ee;  that 
he  and  one  Dodson  had  planned  to  rob  Bedell 
and  laid  in  wait  in  the  darkness  for  deceas- 
ed to  leave  his  store  to  go  to  his  residence; 
that  plaintiff  in  error  did  not  start  out  or 
design  to  shoot  Bedell  but  intended  to  hold 
up  deceased  and  rob  hbn.  "Q.  Now,  how 
came  It  that  be  vras  shot?  A.  I  don't  kuow. 
Scared — nervous,  I  reckon — and  pulled  the 
gun  off,  I  reckon.   I  didn't  intend  to." 

The  charge  from  which  the  above  excerpt 
is  made  contained  the  usual  Instructions  in 
respect  to  the  different  degrees  of  homicide, 
the  presumption  of  innocoic^  xeasonable 
doubt)  and  weight  of  evidence. 

[1,2]  The  argument  of  counsel  of  the  ac- 
cused for  error  is  that  the  portion  of  the 
charge  of  the  trial  Judge  quoted  was  tanta- 
mount to  giving  peremptory  instructions  to 
the  Jury  to  find  plaintiff  In  error  guilty  of 
murder  in  the  first  degree  and  was  an  in- 
vasion of  Uie  province  of  the  Jury  as  well 
as  a  denial  of  trial  by  jury  guaranteed  by 
the  Goiwtltutlon. 

It  will  be  noted  tbat  tbe  trial  Judge  told 
the  Jury  that,  in  view  of  tbe  admlsslonB 
made,  the  only  thing  left  for  the  Jury  to  do 
was  to  determine  wliether  or  not  extenuating 
circumstances  existed.  Tbe  Jurors  could 
have  drawn  no  conclusion  from  tlds  other 
than  Ibat  tbey  were  under  instmctton  to 
iwoceed  upon  the  basis  of  murder  in  the  first 
degree  being  fixed  on  the  accused,  so  fftr  as 
they  were  to  make  return. 


This  was  error.  Whatever  may  be  tbe  rule 
in  relation  to  mlsdemeauors,  the  weight  of 
authority  la  overwhelming  to  the  effect  that 
in  prosecution  for  felony,  where  a  plea  of 
not  guilty  is  Interposed,  It  Is  not  permissible 
for  the  court  to  direct  a  verdict  of  guilty  or 
to  pass  on  any  question  of  fact  unfavorably 
to  the  d^endant  This  Is  true  even  though 
the  incriminating  evldwce  Is  uncontradicted 
or  conclusive.  Huffman  v.  State,  29  Ala.  40; 
State  V.  Wilson,  62  Kan.  621,  64  Pac  23,  62 
li.  B.  A.  679;  State  v.  CJodwln,  146  N.  a 
461.  69  a  E.  132,  122  Am.  St  Bep.  467; 
Eonda  v.  U.  S..  166  Fed.  91,  92  a  a  A.  7S. 
22  L.  B.  A.  (N.  S.)  304.  and  nota 

lu  the  last  dted  case,  Baker,  dr.  J.,  said: 
"In  our  Judgment,  however,  a  defendant  in  a 
criminal  case  has  the  absolute  right  to  re- 
quire that  the  Jury  decide  whether  or  not  tbe 
evidence  sustains  each  and  every  material 
allegation  of  the  Indictment  *  *  *  In  a 
dvll  case,  tbe  Judge  may  exercise  the  power 
of  directing  a  verdict  for  the  plaintiff  when 
there  is  no  confilct  in  the  evidence  and  tbe 
only  inference  that  may  be  drawn  by  rea- 
sonable minds  as  to  the  ultimate  facts  in 
issue  favors  the  plaintiff.  This  power,  we 
opine,  grew  out  of  the  practical  administra- 
tion of  the  fundamental  power  to  review,  on 
a  motion  for  a  new  trial,  the  findings  of  the 
Jury.  •  *  *  But  in  a  criminal  case.  If 
the  Jury  returns  a  verdict  for  the  defendant, 
tbe  Judge,  no  matter  bow  contrary  to  tbe 
evidence  he  may  think  tbe  verdict  is,  cannot 
set  It  aside  and  order  a  new  trlaL  Q^iere- 
fore,  since  the  Judge  Is  without  power  to  re- 
view and  overturn  a  verdict  of  not  guilty, 
there  is  no  basis  on  which  to  claim  the  pow- 
er to  direct  a  verdict  of  .guilty.  Our  conclu- 
sion is  that  an  accused  poson  baa  tbe  same 
right  to  have  12  laymen  pronounce  upon  tbe 
truth  or  falsity  of  each  material  averment 
in  the  Indictment,  if  the  evidence  against 
him  Is  clear  and  uncontradicted,  as  he  un< 
questionably  would  have  if  it  were  doubtful 
and  confiicting.  Inasmuch  as  Jurors  are 
rightly  trusted,  in  close  and  difficult  cases,  to 
maintain  the  peace  and  dignity  of  organized 
society,  surely  they  may  be  relied  on  in  the 
plain  and  simple  ones." 

In  this  state  we  have  a  statute  (Shan- 
non's Code,  i  6441)  providing,  in  reference  to 
trials  for  murder,  as  follows:  "The  Jury  be- 
fore whom  tbe  offender  is  tried,  shall  ascer- 
tain in  their  verdict  whether  It  is  murder  to 
the  first  or  second  degree;  and  if  tbe  accu»- 
ed  confess  his  guilt,  tbe  court  shall  proceed 
to  determine  tbe  degree  of  crime  by  tbe  ver- 
dict of  a  Jury,  upon  the  examination  of  tes- 
timony, and  give  sentence  accordingly." 

If  on  a  Idea  of  guilty  tbe  Jurors  are  by 
statute  made  the  determiners  of  the  degree 
of  such  an  accused's  guilt,  a  fortiori  the  trial 
Judge  cannot  be  permitted  to  exercise  that 
function  and  instruct  as  in  this  case,  where 
tbe  accused  had  pleaded  not  guilty. 

Further*  plaintiff  In  error  testified  Hut 
tbe  T*'iM?t*"g  and  kUliag  was  not  Intentional. 
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bat  were  attributable  to  bis  nerronsness  In 
carrying  out  the  real  design  to  rob.  What- 
ever of  weight  or  lack  of  weight  this  testi- 
mony carried  was  a  matter  for  the  jury,  to 
be  considered  when,  under  the  statute  quot- 
ed. It  came  to  ascertain  by  verdict  whether 
the  crime  was  murder  in  the  first  or  second 
degree.  This  phase  of  the  statute  is  treated 
of  in  an  opinion  by  the  Chief  Justice  at  this 
term  In  the  case  of  Jones  v.  State,  161  S. 
W.  1016,  and  need  not  be  here  further  dla- 
cnssed.  Plaintiff  In  error  was  entitled  td 
have  the  Jury  determine  whether  his  guilt 
was  that  of  murder  in  the  second  aegreew  Btt- 
vexsed  and  remanded. 


BHACEIiElFOBD  t.  CAMPBELL  et  aL 

(Supreme  Court  of  Arkansas.    Dec  1.  1913.) 

L  Counties  (}  127*)— Contuctb— MoninoA- 

SXON— Vauoixz. 

A  contract  duly  let  to  the  lowest  and  best 
Udder  as  reQuired  by  law  for  the  construction 
of  an  annex  to  a  courthouse  for  ¥665,987,  call- 
ed for  a  four-story  building;  the  first  story  to 
be  of  Arkansas  granite,  and  the  remaining  sto* 
ries  of  Bedford  stone.  The  interior  was  to  be 
a  steel-frame  construction,  with  brick  masonry 
partition  walls,  and  firejproof  windows  were  to 
be  constructed  on  one  side,  next  a  dub.  After 
its  execution,  it  was  ascertained  that  Arltansaa 
granite  could  not  be  quarried  in  sufficient  quan- 
titiea  to  erect  the  building  within  a  reasonable 
time,  and,  ai  the  public  needs  required  that  it 
be  erected  as  expeditiously  as  possible,  It  was 
agreed,  pursuant  to  a  provision,  that  modifica- 
tions might  be  made,  Uiat  a  different  kind  of 
stme  as  suitable  and  durable  as  Arkansas  gran- 
itci  and  making  no  dUEerence  in  the  (wearance 
of  tiie  building  except  In  the  color  of  the  stone, 
should  be  substituted ;  a  deduction  in  the  price 
of  $2,374  being  allowed  because  of  the  substi- 
tutitm.  The  county  having  purchased  and  torn 
down  the  dub  building,  it  was  deem^  unneces- 
sary to  construct  the  fireproof  windows,  and 
Mtiey  were  changed  to  conform  to  the  other 
windows.  It  was  also  found  that  great  delay 
would  be  had  in  procuring  steel  for  the  interior 
work,  and  this  was  changed  to  re-enforced  con- 
crete construction,  whi<A  was  as  durable  as 
that  provided  for  under  the  original  contract, 
^ve  more  fioor  space,  and  permitted  chants 
m  the  interior  arrangement  of  the  buildmg 
which  could  not  be  made  with  th^  steel  and 
masonry  ccmstructlon  first  contemplated.  A  de- 
duction in  the  price  of  $7,180  was  allowed 
because  of  this  change.  Held,  that  while  a 
change  in  the  general  plans  of  the  building  and 
the  construction  of  a  building  of  wholly  differ- 
ent kind  and  character  from  that  provided  for 
under  the  original  contract  would  oe  a  palpa- 
ble evasion  of  Const  *Brt  10,  |  16,  requiring 
contracts  for  erecting  or  repairing  public  build- 
ings to  be  given  to  the  lowest  responsible  bid- 
der, and  of  the  statutes  r^ulating  the  erection 
of  public  buildings,  the  connty  court  and  court- 
house commissioner,  in  the  araence  of  bad  faith, 
had  authority  to  anthorixe  such  changes,  and 
the  -contract  was  not  void  because  thereof. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent.  Dig.  IS  192,  193;  Dec.  Dig.  |  127.*] 

2.  ComfTiKs  (S  196*)— CoBTBAora— Taxpat- 
EEs'  Action— Sufficiency  op  Evidence. 
In  a  taxpayers'  suit  to  restrain  the  per- 
formance of  a  contract  for  the  erection  of  an 
annex  to  a  courthouse,  evidence  as  to  whether 
changes  and  modifications  in  the  original  con- 
tract were  authorised  by  the  county  court  and 


courthouse  conmiiBstotter  fraudulently  or  in  good 
faith  Aeld  to  support  die  ciianeellon  finding  in 
iavoT  of  defendants. 

CBd.  Note.— For  other  cases,  see  Oonnttes, 
Cent  Dig.  i  S08;  Dee.  D^  190.*] 

8.  Appeal  ahd  Erboe  (|  1009*)— Rxvisw— 

Questions  ow  Fact. 

The  chancellor's  findings  of  fact  will  not 
be  disturbed  on  appeal  unless  tbey  are  against 
the  clear  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-^978;  Dec.  Dig.  } 
1009.*] 

Appeal  ftom  Pnlaskl  Ghanceir  Court; 
John  BL  Martlnean,  ChanceUor. 

Ta^payer^  suit  for  an  injunction  by  John 
D.  Sbackleford  agwlnst  A.  O.  Campbell  and 
others.  From  a  decree  dismissing  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

This  is  a  proceeding  by  appellant,  a  biz-' 
payer  of  Pulaski  county,  against  appellees  to 
restrain  them  from  proceeding  further  In  the 
erection  of  an  annex  to  the  Pulaski  county 
court  honse.  The  county  court  deemed  It 
expedient  to  erect  an  annex  to  the  present 
courthouse,  and  the  quorum  court  made  an 
appropriation  for  that  purpose.  Gordon  N. 
Peay  was  appointed  commissioner  of  public 
buildings,  to  superintend  the  erection  of  the 
sama  George  R.  Mann  was  appointed  archi- 
tect, and,  as  such,  prepared  and  submitted  to 
the  county  court  complete  and  detailed  plans 
and  spedflcatlona  of  the  proposed  annex, 
with  the  dimensions  thereof  and  the  materi- 
als of  which  it  was  to  be  composed,  with  an 
estimate  of  the  probable  cost  thereof.  The 
plans  were  approved  by  the  county  court,  and 
the  commissioner  advertised  for  receiving  pro- 
posals for  erecting  the  building.  In  July,  1012, 
the  contract  was  awarded  to  A.  O.  Campbell 
at  the  snm  of  $565,987,  he  being  the  lowest 
and  best  bidder;  and  a  formal  contract  was 
executed  to  erect  the  building  according  to 
the  plans  and  spedflcatlonB.  The  specifica- 
tions called  for  a  four-story,  fireproof  court- 
house building,  to  be  erected  on  the  comer 
of  Spring  and  Markham  streets,  in  the  city 
of  little  Rock,  Pulaski  county.  Ark.  The 
proposed  bnilding  adjoins  the  site  of  the 
present  courthouse.  The  first  story  Iras  to 
be  of  Arkansas  granite,  and  the  remaining 
stories  of  Bedford  stone.  The  Interior  was 
to  be  a  steel-frame  construction,  with  brick 
masonry  partition  walls,  and  fireproof  win- 
dows were  to  be  constructed  on  the  west 
side,  next  to  the  Quapaw  Club.  Aft^r  the 
contract  was  executed  for  the  erection  of  the 
building,  and  soon  after  the  excavation  for 
the  foundations  was  commenced,  certain 
changes  in  the  construction  of  the  building 
were  suggested.  It  was  ascertained  that  it 
was  not  practical  to  quarry  Arkansas  gran- 
ite in  sufficient  quantities  to  erect  the  build- 
lug  within  a  reasonable  time,  and  that  a  de- 
lay of  more  than  one  year  would  be  caused  if 
the  walls  of  the  first  story  should  be  con- 
structed of  that  material.  It  was  agreed 
that  the  first  story  should  be  constructed  of 
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Batesrllle  stone,  Instead  of  Arlanaas  gran- 
ite, and  a  deduction  In  the  contract  price  of 
$2,374  should  be  allowed  the  county  by  rea- 
son of  the  change  In  the  stone.  After  the 
contract  was  made,  the  county  purchased  the 
ground  occupied  by  the  Quapaw  Club  build- 
ing, and  tore  down  that  building.  It  was 
tbtai  deemed  unnecessary  to  construct  the 
fireproof  windows,  and  they  were  changed 
so  as  to  conforoa  to  the  other  windows  in  the 
building.  It  was  also  found  out  that  great 
delay  would  be  had  lu  procuring  the  steel  for 
the  interior  work,  and  this  was  changed  to 
reinforced  concrete  construction,  and  a  de- 
duction, on  account  of  the  change  In  the 
windows  and  the  change  to  reinforced  con- 
struction, was  to  be  allowed  the  county  in 
the  sum  of  f7,l80. 

The  original  contract  provided.  In  effect, 
that  the  county  court  should  have  the  right 
to  make  any  alterations,  addlttons,  or  omis- 
sions of  work  or  material  or  in  designs  and 
plans,  daring  the  progress  of  the  erection 
of  the  building,  tSiat  it  should  find  necessary. 
It  Ib  conceded  by  appellant  that  the  original 
contract  was  executed  in  conformity  with 
the  provision  of  article  19,  i  16,  of  the  Con- 
stitution, and  with  chapter  35  of  Kirby*s  Di- 
gest, and  that  the  same  is  ralid  in  all  re- 
spects. Tba  bounty  court,  by  appropriate 
orders,  approved  the  changes  as  set  out 
above,  and  the  contract  was  modified  so  as 
to  allow  them  to  be  made.  It  is  contended 
by  the  appellant  that  these  changes  were 
made  without  authority  of  law,  and  that  they 
render  the  whole  contract  void.  Appellant 
also  contends  that  the  changes  were  ifhwored 
by  fraud,  and,  on  that  acconnt,  the  contract 
Is  void.  The  present  suit  was  commenced  on 
the  1st  day  of  August  1013,  and  at  that  time 
the  change  from  Arkansas  granite  to  Bates- 
vllle  stone,  for  the  first  story,  was  finished, 
and  the  greater  part  of  the  changes  made  In 
the  interior,  as  provided  for  In  the  modifica- 
tions of  the  contract,  was  also  completed. 
Appdlees  filed  an  answer  in  which  they  de- 
nied any  fraud  on  their  part  in  making  the 
changes,  and  alleged  that  the  reduction  made 
on  acfeonnt  of  the  changes  Is  fair  and  ade- 
quate and  represents  folrly*  the  difference 
In  the  cost  of  construction.  They  also  dalm 
that  under  the  contract  they  had  a  right  to 
make  the  changes.  Other  evidence  heard  be- 
fore the  diancellor  on  the  trial  of  the  case 
will  he  stated  in  the  <qDlnion.  The  dianoellor 
dismissed  the  complaint  for  want  of  eqal^, 
and  the  cause  ia  here  cm  appeal. 

Jno.  D,  Shaddeford  and  Henry  a  Blegler, 
both  of  Little  Rock,  for  appellant  Cockrlll 
&  Armistead  and  Marshall  ft  Goffman*  all  of 
I4ttle  Rock,  for  appellees. 

HART,  X  (after  stating  the  facta  as  above). 
[1]  Article  19, 1 16»  of  onr  ConsUtntlon,  pro- 
vides that  the  contracts  for  erecting  or  re- 
pairing public  bnlldingB  or  bridges  in  any 
county,  or  for  materials  tlierefor.  shall  be 
given  to  the  lowest  lesponalble  bidder  under 


such  regulation  as  may  be  provided  by  law. 
Appelant  contends  that  under  this  provision 
of  the  Constitution,  and  under  chapter  35  of 
Eirby's  Digest,  the  county  court  had  no  au- 
thority to  order  the  changes  made  in  the 
plans  and  specifications,  and  that  the  chang- 
es, as  made,  render  the  contract  void.  He 
relies  upon  the  case  of  Fones  Hardware  Co. 
V.  Erbe,  64  Ark.  645,  17  S.  W.  7,  13  L.  R.  A- 
353,  to  sustain  his  contention;  but  we  do  not 
think  that  case  an  authority  for  the  position 
he  has  assumed.  There,  general  plans  were 
adopted  for  building  a  bridge  across  the 
Arkansas  river  In  Pulaski  comty,  and  com- 
petttive  plans  and  spedflcatloiiB  were  adrer* 
tised  for  and  received  by  tbe  board,  of  com- 
missioners. Each  bidder  prepared  his  own 
plans  and  specifications  and  made  his  bid 
thereon,  and  the  court  said  that  It  was  plain 
that  no  two  of  the  bids  would  be  made  upon 
the  same  basis,  unless  by  acddeut,  and  there- 
fore, under  such  a  plan,  there  could  be  no 
competition  among  bidders.  This  was  a 
palpable  violation  of  the  Constitution  and 
statute  regulating  the  erection  of  public 
buildings  and  bridges,  Hen,  complete  detail- 
ed  plans  and  speclficatlona  were  prepared  by 
the  architect  and  adopted  by  the  county 
court  The  advertisement  for  bids  was  made 
In  accordance  with  the  idajis  and  spedfl- 
catlons  adopted;  and  it  Is  perfectly  evident 
tliat  each  bidder  bid  upon  tbe  same  plans  and 
speclficatlona,  and  thus  competitive  bidding 
was  secured. 

It  la  conceded  by  appdUuit  that  tbe  origi- 
nal contract  was  let  In  accordance  wlUi  tbe 
provisions  of  the  Constitution  and  statutea 
above  r^erred  to;  but  be  oobteuds  that  tba 
modification  of  tbe  contract  was  made  with- 
out authority  of  law,  and  that  this  rendered 
tbe  whole  -contract  Ttrfd.  Tb»  original  con- 
tract contained  a  provision  that  modiftcatlons 
of  it  ml^t  be  made.  The  evidence  abows 
that  it  Is  nnial  to  Insert  in  contracts  Cor  tbe 
erection  at  buildings  of  any  magnitude  provi- 
sions for  modifications  In  tbe  contract,  so 
that  necessary  changes  or  alterations  in  tbe 
plans  of  the  building  may  be  made,  and  sash 
clauses  have  been  generally  held  to  be  valid 
when  applied  to  contracts  made  between 
private  IndividnalB.  In  tbe  absoice  of  consti- 
tutional and  statntory  probibltlim,  there 
seems  to  bo  no  good  reanm  irtiy  am^  a 
clause  may  not  be  l^ally  Inserted  In  a  con- 
tract tor  a  public  bnlldlng.  The  power  so  to 
do  Is  recognised  In  11  Qye  480;  but  the 
author  adds  tiutt  In  no  event  can  the  coonty 
board  or  court  make  Important  general  chang- 
es in  the  plans  of  the  building,  and  cites  in 
support  of  the  text  tbe  cases  of  Gibson  Ooim- 
ty  V.  Cincinnati  Steam  Heating  Co.,  12S  Znd. 
240,  27  N.  a.  612,  la  L.  B.  A.  602,  and  Klt- 
chel  T.  Union  Goonty,  12B  Ind.  040^  Sft  N.  B. 
366.  Undor  the  laws  of  bidlana,  aa  in  ttda 
states  ctmtracts  for  the  erection  of  pobUc 
buildings  must  be  let  at  public  bidding  after 
the  plans  and  speclficatlona  have  beei  adapt- 
ed and  filed  in  accordance  with  tbe  statute 
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In  tbe  caae  last  mentioned,  certain  taxpayers 
soa^t  to  enjoin  the  ooon^  from,  proceeding 
in  tbe  erection  of  tbe  courtbonse  upon  the 
cnrand  that  tbe  spedflcatlons  submitted  to 
the  Mdders  permitted  alterations  and  chang- 
es. Tbe  Suiweme  Court  of  Indiana  held  that 
the  objection  was  nnavalling,  and  said  that 
no  prudent  Individual  would  make  a  contract 
for  the  constmctlon  of  a  boUdlng  of  any 
magnitnde  without  Incorporating  a  provision 
somewhere  making  spedflc  and  definite  agree- 
ments concerning  extra  work,  and  tiiat  the 
provialott  complained  of  seemed  to  be  of  that 
character.  In  the  first-mentioned  ease,  plans 
and  spedflcatlons  were  adopted  for  the  con- 
struction of  a  courthouse  as  required  by  law, 
and  it  was  contended  that  there  was  no  au- 
thority to  contract  for  a  steam  heating  ap- 
paratus for  the  reason  that  no  plans  or  sped- 
flcatlons were  ever  filed  therefor  and  that 
the  contract  was  not  let  at  public  bidding  as 
reQuired  by  the  statute.  In  discussing  an  ob- 
jection that  tbe  board  had  no  authority  to 
contract  for  the  steam  heating  apparatus,  tbe 
Supreme  Court  of  Indiana  said:  "In  our 
opinion  the  statute  was  not  intended  to  pre- 
vent changes  in  plans  and  spedflcadons  from 
being  made  In  cases  where  It  becomes  appar- 
ent in  the  progress  of  the  work,  that  changes 
are  required.  We  do  not  mean  to  be  under- 
stood as  holding  that  changes  in  tbe  general 
plan  of  the  work  may  be  made  at  the 
pleasure  of  the  board  of  commlssionws,  but 
we  do  mean  to  adjudge  that  changes  may  be 
made  in  details  and  minor  particulars." 

In  tbe  case  of  Board  of  Commlsslonars  v. 
Cibson,  158  Ind.  471.  63  N.  B.  082,  the  court 
again  had  occasion  to  discuss  the  question. 
In  that  case,  a  contract  to  construct  a  court- 
hoose  was  let,  in  accordance  with  the  statute, 
to  the  lowest  bidder,  for  976,000.1  The  con- 
tract contained  a  provision  allowing  changes 
and  alterations  to  be  made.  After  tbe  con- 
tract was  executed  and  the  excavation  for 
the  building  was  commenced,  it  was  discov- 
ered that,  owlii«  to  the  character  of  the  sdl, 
tbe  foundation  would  have  to  be  laid  much 
deeper  than  was  provided  for  In  the  contract. 
It  was  then  suggested  that  a  snbbasement 
could  be  added  for  very  little  more  cost,  and 
this  was  done  at  the  additional  cost  of 
$20,000.  The  court  held  the  modification  thu- 
made  in  the  contract  was  valid,  and,  in  dis- 
cussing the  objections  to  its  validity,  said : 
"Tbe  statute  'referred  to  [Bev^  St  Ind. 
1881.  H  4243,  4244]  was  intended  as  a  safe- 
guard of  the  public  interest,  and  we  are 
disposed  to  enforce  It  according  to  Its  qxtiit 
We  do  not  think,  however,  that  It  was  in- 
tended to  apply  to  a  case  like  this,  where  a 
sudden  and  unforeseen  emergmcy  confronts 
a  board,  of  commissioners  attar  it  baa  regn- 
larly  let  a  contract  for  a  public  building,  and 
where  It  is  to  be  desired  to  avoid  delay,  and 
not  to  put  a  new  contractor  on  the  trork,  but 
to  have  the  work  continued  by  the  general 
oontractw  tor  the  construction  of  the  bnUd- 


Ing.  In  aoch  a  caaik  irtiere  tt  can  be  said 
that  tbe  new  work  is  bnt  an  Incident  <it  a 
work  before  regularly  contracted  for,  and 
where  It  does  not  appear  that  tbe  act  of 
tbe  parties  was  a  mere  effort  to  evade  the 
statute  we  do  not  think  that  the  statute  Is 
applicable."  The  court  also  said:  "Where 
the  parties  act  in  good  faith,  the  authority 
of  the  board  to  make  changes  without  com- 
plying with  the  statute  referred  to  should  be 
determined,  not  primarily  by  the  cost  of  the 
change,  but  by  the  relation  that  the  change 
bears  to  the  main  work,  and  the  circumstanc- 
es that  confront  the  commissioners  when 
they  order  the  change." 

In  the  case  of  Mueller  v.  Eau  Claire  Coun- 
ty, 108  Wis.  804, 84  N.  W.  430,  the  court  said: 
"A  clause  in  the  contract  provides  that: 
'Should  said  committee,  at  any  time  during 
the  progress  of  tbe  work  of  said  heating 
plant,  require  any  alteration,  addition,  or 
omission  from  the  work  spedfied.  the  same 
shall  be  done,  and  shall  not  affect  or  avoid 
this  contract  and  will  be  added  to.  or  deduct- 
ed from,  the  <»ntract  price,  as  may  be,  by  a 
fair  and  reasonable  valuation.*  Upon  this 
the  plaintiffs  attempt  to  found  an  ai^umeut 
that  it  is  an  evasion  of  the  statute,  which 
says  that  the  board  shall  prepare  'complete' 
plana  and  specifications  for  the  work.  This 
'smacks  of  over-refinement'  It  is  the  clause 
usually  put  in  building  contracts  to  eoable 
the  owner  to  make^changes,  correct  mistakes, 
or  cause  additions  or  omissions  in  order  to 
make  the  building  more  truly  conform  to  its 
intended  use.  It  must  be  construed  reason- 
ably, and,  so  construed,  would,  of  course, 
limit  the  changes  to  such  as  would  not  alter 
the  substantial  character  of  the  building,  or 
increase  its  cost  to  an  unreasonable  amount*' 

Our  Constitution  and  statutes  governing 
the  erection  of  public  buildings  do  not  pro- 
hibit the  contract  from  providing  for  neces- 
sary changes  in  the  plans  and  spedflcatlons ; 
and,  when  this  fact  is  considered  In  connec- 
tion with  the  prindples  of  law  announced 
in  the  cases  above  referred  to  and  quoted 
from,  we  do  not  think  the  modification  made 
In  tbe  original  contract  for  the  erection  of 
the  annex  to  the  courthouse  rendered  the 
contract  void. 

When  the  original  contract  was  executed, 
tbe  Quapaw  Club  building  was  situated  dose 
to  the  proposed  annex,  and  it  was  deemed 
proper  to  provide  for  fireproof  windows  next 
to  that  building.  Subsequently,  the  county 
purchased  this  building  and  tore  it  down. 
The  fireproof  windows  then  became  unneces- 
sary, and  tbe  county  oonrt  properly  changed 
the  contract  so  as  to  dispense  with  them. 

Tbe  evidence  shows  that  tbe  public  needs 
required  that  the  annex  to  the  courthouse 
should  be  erected  aa  expeditiously  as  pos- 
sible, and  that  It  would  cause  a  delay  of 
more  than  a  year  if  the  oi4glnal  plan  of 
constructing  the  extwior  of  tbe  first  story 
of  Arkansas  granita  abould  be  adhered  to. 


Digitized  by 


Google 


1022 


161  SOUTHWEBTEBN  BBPOBTEB 


(Ark. 


The  Batesville  atone  was  snbatltuted  In  Ite 
place,  and  tlie  sabstltnttoik  made  no  difference 
whatever  In  the  appearance  of  the  bnildlng, 
except  In  the  color  of  the  stone.  Both  stones 
were  suitable  for  the  erection  of  the  kind  of 
bnildlng  under  construction,  and  there  ap- 
pears to  be  no  difference  In  their  suitableness 
for  that  purpose  as  far  as  dotablllty  is  con- 
cerned. Therefore  it  was  entirely  proper 
to  make  this  change. 

The  building,  as  originally  contemplated, 
was  not  what  is  commonly  known  as  ste^ 
construction,  but  was  a  combination  of  Bted 
and  masonry  construction.  The  steel  con- 
tructton  wag  supported  on  brick  walls;  in 
other  words,  the  interior  walls  were  built 
of  brick.  On  these  brick  walls  were  to  be 
placed  steel  I-beams,  resting  from  one  brick 
wall  to  another  at  intervals  of  from  six  to 
ten  feet  On  top  of  that  was  placed  a  rein- 
forced concrete  slab.  The  roof  was  to  be  con- 
structed in  like  manner,  except  that  it  was 
to  be  made  of  cinder  concrete. 

The  change  to  reinforced  concrete  construc- 
tion gave  about  6,000  square  feet  of  addi- 
tional floor  space.  The  evidence  shows  that 
the  r^nforced  concrete  construction  makes  a 
better  kind  of  building  than  the  construction 
under  the  original  plan,  because  the  building 
is  put  up  independently  of  the  walls,  and  the 
Interior  arrangement  of  the  building  can  be 
easily  changed.  Under  the  plan  of  the  origi- 
nal construction,  the  interior  arrangement  of 
the  building  could  not  be  changed,  because 
the  brick  wall  supported  the  building.  The 
testimony  shows  that  the  reinforced  concrete 
construction  was  as  durable  as  that  provided 
for  under  the  original  plan,  and  that  the  in- 
terior arrangements  of  the  building  can  be 
easily  changed  under  the  altered  construc- 
tion, for  the  simple  reason  that  the  parti- 
tions are  carried  independent  on  each  floor 
and  that  the  Interior  wall  can  be  shifted 
about  in  any  way  required.  Under  the  origi- 
nal plans  and  specifications,  the  work  was 
let  to  Campbell  for  the  sum  of  $066,987.  Un- 
der the  contract  as  modified,  the  count?  was 
allowed  the  sum  of  $9,554  on  account  of  the 
changes  made  in  the  construction  of  the 
building.  No  lAiange  has  be^  made  In  the 
general  plan  of  the  building.  It  presents 
the  aame  gokeral  appearance  both  on  the 
Interior  and  exterior  of  the  building,  except 
that  the  color  of  the  sttme  on  the  first  floor 
la  different  The  substantial  diameter  of 
the  bnildlng  remains  as  It  was  under  the 
original  plans  and  specifications. 

When  we  consider  the  cost  of  the  change 
as  compared  with  the  cost  of  the  whole  build- 
ing under  the  orl^nal  contract,  and  the  re- 
lation of  the  changes  made  to  the  whole 
bnildiiv,  and  the  necessity  for  Uie  same,  as 
well  as  the  oondittons  which  coid!ronted  the 
conn^  court  and  the  conrthonse  commission- 
er, inducing  them  to  malra  the  change,  we 
are  of  the  opinion  that,  under  the  terms  of 
the  original  contract  providing  for  changes 


In  0ie  bnildlng  daring  the  progress  of  tlie 
wor^  ttiey  had  a  r^;ht  to  make  these  chang- 
es, and  that  they  did  not  render  the  contract 
void.  We  do  not  mean  to  hold  that  th^ 
had  a  right  to  change  the  goieral  plana  of 
the  building  and  construct  a  building  of 
wholly  different  kind  and  character  from 
that  provided  for  under  the  original  contract. 
To  do  so  would  be  a  palpable  evasion  of  the 
Cottstitutiou  and  statute  r^ulatlug  the  erec- 
tion of  public  bxdldlngs,  and  would  constitute 
fraud.  But  we  do  Ji6t  think  the  changes 
made  In  the  erection  of  the  courthouse  annex 
were  of  that  character,  and  are  of  the 
opinion  that  they  did  not  change  the  sub- 
stantial character  and  general  plan  of  the 
building. 

[2]  It  is  also  contended  by  appellant  that 
the  changes  and  modlflcatlona  made  In  the 
original  contract  were  procured  by  fraod. 
The  county  Judge,  the  courthouse  commis- 
sioner, the  architect,  and  the  contractor  all 
testified  that  the  reduction  made  on  ac- 
coimt  of  the  changes  Is  fair  and  adequate, 
and  represents  the  difference  In  cost  of  con- 
struction. They  say  ttiat  the  changes  were 
made  honestly  and  in  good  faith  and  because 
It  was  necessary  to  do  so  in  order  not  to 
unduly  delay  the  erection  of  the  building. 

The  evidence  on  the  part  of  the  appellees 
shows  that  the  Batesville  stone  was  placed 
lu  the  first  story  before  this  suit  was  com- 
menced, and  that  the  change  in  the  interior 
construction  from  steel  and  masonry  to  rein- 
forced concrete  was  practically  completed  be- 
fore the  suit  was  Instituted.  The  contractor 
testified  that  on  this  account  he  knew  exact- 
ly what  the  changes  cost,  and  that  he  did 
not  charge  any  profit  to  the  county  but  only 
required  the  county  to  pay  him  the  actual 
cost  of  construction,  as  far  as  these  changes 
are  concerned.  He  took  up  the  plans  and 
specifications  In  detail  and  showed  what  the 
work  actually  cost.  He  also  took  the  origi- 
nal pla^s  and  sPedficaUons  and,  in  a  detailed 
manner,  showed  what  the  cost  would  have 
been  under  them.  He  said  the  reductions 
allowed  to  the  county  actually  represented 
the  difference  in  cost  of  constructlott.  Wit- 
nesses who  were  engaged  in  cut  stone,  mar- 
ble, and  granite  work  in  little  Bock,  Ark., 
testified  that  th^  were  fiunUlar  with  the 
prices  of  Arkansas  granite  and  Bateerllle 
stone,  and  knew  the  dlfflcultieB  in  procoriiic 
the  Arkansas  granite.  Itt^  took  the  de- 
tailed plans  and  qieclficatlons  of  Uie  original 
contract  for  the  Arkansas  granite,  and  the 
detailed  plans  and  spedflcations  under  whlcb 
the  Batesville  stone  was  substituted  for  the 
Arkansas  granite,  asA,  after  figuring  and 
estimating  flie  difference  in  the  cost  of  the 
two  sttmes,  say  that  the  reductim  allowed 
the  county  by  the  contractor  was  ftdr  and 
represented  tba  actual  difference  In  the  cost 
of  substituting  the  Batesville  stone  for  the 
Arkansas  granite. 

Other  witnesses  who  had  had  great  ex- 
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9«ziaioe  In  coiutracttnc  boUdlngs  of  r^n- 
Coroed  concrete  took  np  the  original  plans 
and  tbe  Changed  plans  In  detail,  and  teatt- 
fled  that  tbe  redaction  made  represented 
tbe  actnal  difference  In  the  coat  of  anbstltut- 
Ing  reinforced  concrete  for  steel  and  maaonry 
construction  on  the  Interior  of  tbe  building. 
TbB  testimony  Bbows  tbat  the  change  gave 
an  additional  floor  space  of  6,000  feet,  and 
that  the  reinforced  concrete  constmctlon  was 
as  .durable  and  more  desirable  than  the  con- 
struction provided  for  in  the  original  con- 
tract because  the  interior  arrangement  of 
the  rooms  could  be  changed  if  it  became  de- 
sirable in  the  future  to  do  so.  Opposed  to 
this  is  tbe  testimony  of  appellant's  witnesses 
as  to  the  dUTerence  of  the  cost  of  the  build- 
ing, as  originally  planned,  and  of  the  same 
as  changed.  None  of  these  witnesses  took 
up  the  plana  and  spedflcations  in  detail  and 
figured  as  to  the  dUTerence  In  cost  They 
only  testified  In  a  general  way  that  the 
cost  would  have  been  much  less  under  the 
original  plans  and  spedflcations.  One  of 
them  frankly  admitted  that  his  estimate 
was  only  a  guess,  and  the  others  admitted 
that  their  testimony  was  not  based  upon  au 
examination  of  the  detailed  plans  and  speci- 
fications, but  was  made  from  tbelr  general 
knowledge  of  the  matter. 

Without  meaning  In  any  way  to  reflect 
upon  their  integrity  and  honesty  of  purpose, 
we  do  not  think  that  the  general  declarations 
made  by  them  are  sufficient  to  OTercome  the 
testimony  given  by  the  witnesses  for  tbe 
appellees,  as  above  set  forth,  and  established 
fraud.  We  have  not  attempted  to  set  out 
In  detail  the  testimony  of  the  witnesses 
on  the  question  of  fraud.  To  do  so  would 
extend  the  opinion  beyond  reasonable  limits 
and  could  serve  no  useful  purpose.  The 
testimony  Is  set  out  at  length  In  the  ab- 
stracts of  both  parties,  and  we  have  careful- 
ly and  patiently  considered  it  and  weighed 
it  in  all  its  bearings,  and  have  reached  the 
conclusion  that  the  finding  of  the  chancellor 
in  favor  of  appellees  Is  not  against  tbe  pre- 
ponderance of  tbe  evidence. 

[3]  It  Is  well  settled  in  this  state  that  the 
findings  of  ftict  made  by  a  chancellor  will 
not  be  dfaturt>ed  on  appeal  unless  tbey  are 
against  the  clear  preponderance  of  the  evi- 
dence. 

The  decree  will  therefore  be  affirmed. 


PBICKS^TT  et  nx.  T.  WILLIAMS. 
(Supreme  Oonrt  of  Arkansas.    Dec.  1,  1918.) 

1.  MOKTOAQSS  (I    82* )— ABSOLUT!    DEKD  A8 

MoBTOAOB— Evidence. 

A  deed  absolute  In  form  will  be  coQBtrued 
to  be  intended  as  a  mortgage  if  the  proof  of 
Bucli  Intent  is  dear,  unequivocal,  and  convinc- 
ing. 

[Ed.  Note.— For  otlier  cases,  see  Mortxages, 
Cent.  Dig.  SS  60-66,  84-94;  Dec.  Dig.  §  eS.*] 


2.  UstTftT  a  US*)  —  Paboi.  Bvidbncb  —  Ad- 

USSIBIUTT. 

Parol  evidence  is  admlsstble  to  show  that 
a  contract  tor  the  purchase  and  resale  of  land 
is  a  mere  cloak  for  usury. 

[Ed.  Noter-For  other  cases,  see  UBury,  Oent. 
Dig.  I  826;  Dec  Dig.  {  US>] 

8.  Afpbal  ahd  EBBOb  (i  812*)  ~  Bbview — 

Questions  or  Fact. 

In  a  suit  to  have  a  conveyance  declared  a 
usurious  mortgage,  evidence  held  to  make  a 
Question  of  fact  for  the  trial  court  as  to  wheth- 
er defendant  loaned  plaintiff  the  money  with 
which  to  carry  out  a  contract  of  purchase  with 
a  third  person  taking  a  deed  as  security,  or 
whether  ne  purchased  the  land  from  the  third 
person  and  resold  it  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8816-8880;  Dec  Dig.  i 
842.«] 

4.  APFEAI.  AND  BBBOB  (1  1009*)— REVIEW— 

QuEsriONS  OF  Fact. 

The  chancellor'a  findings  of  fact  will  not  be 
disturbed  on  appeal  unlesi  against  the  prepon- 
derance of  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  8970-8878;  Dec  Dig.  | 
1009.*3 

Appeal  ^m  Logan  Chancery  Court;  J. 
Bourland,  Chancellor; 

Suit  by  A.  O.  Prickett  and  wife  against 
Charles  X.  WllUama  From  a  decree  dismiss- 
ing the  complaint*  plalntiflB  appeal.  Af- 
firmed. 

Bobt.  J.  Wblt^  of  Paris,  for  apptilanta 
Anthony  Hall,  at  Paris,  for  app^lee. 

HABT,  J.  In  tbe  spring  of  1911,  T.  If. 
Downs  made  an  agreement  with  A.  Q.  Prick- 
ett to  sell  and  convey  to  Mm  130  acres  of 
land,  and  tbe  price  agreed  upon  was  $1,750 ; 
$300  of  the  purchase  money  was  paid  down, 
and  tbe  balance  of  $1,450  was  to  be  paid  on 
January  1,  1918.  Downs  executed  a  deed 
to  A  0.  Prickett  for  90  acres  of  the  land  and 
to  his  wife  for  the  remaining  40  acres.  The 
deeds  were  deposited  by  Downs  with  Charles 
X.  Williams  to  be  delivered  to  Prickett  upon 
the  payment  of  the  balance  ot  the  purchase 
money  on  January  1,  1012,  and  It  was  un- 
derstood tbat  If  the  mon^  was  not  paid  on 
tbat  date  the  deeds  were  not  to  be  dellv^ 
ed,  and  tbe  verbal  contract  of  sale  was  to  be 
canceled.  Prickett  entered  Into  possession 
of  tbe  land,  but  failed  to  make  the  payment 
on  the  1st  day* of  January,  1912.  When 
Prickett  faUed  to  pay  tbe  balance  of  tbe 
purchase  money  on  January  1,  1912,  It  was 
agreed  that  Downs  should  make  a  deed 
to  Charles  X.  Williams  to  the  land  for  $1,- 
460,  which  was  don&  Williams  made  a 
contract  in  writing  with  Prickett,  whereby  he 
agreed  to  make  Urn  a  deed  to  the  lands  in 
question  on  a  payment  to  blm,  on  or  Iwfore 
June  1,  1912,  of  the  sum  of  $1,660 ;  and  the 
agreement  provided  tbat  if  tbe  payment  was 
not  made  on  or  before  that  date  the  contract 
should  be  of  no  effect  Thia  suit  was  Insti- 
tuted by  Prickett  and  his  wife  against  WIl- 
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Hams,  and  Its  object  and  purpose  Is  to  haTe 
the  coDTeyance  from  Downs  to  Williams  de- 
clared to  be  a  mortgage,  and  tbe  debt  wblch 
It  was  given  to  secure  Is  alleged  to  be  usuri- 
oua  The  chancellor  held  that  the  transac- 
tion complained  of  was  a  sale  and  not  a  loan 
of  money  from  Williams  to  Prlckett  A  de- 
cree was  accordingly  entered,  dismissing  the 
complaint  for  want  of  equity*  and  the  case  is 
here  on  appeal. 

[1 ,  2]  The  appeal  raises  the  question  as  to 
whether  the  alleged  contracts  of  purchase 
and  of  resale  were  a  mere  cover  for  a  loan. 
We  have  held  that  a  deed  absolute  in  form 
will  be  construed  to  be  Intended  as  a  mort- 
gage In  .effect  if  the  proof  of  such  Intent  is 
clear,  unequivocal,  and  convincing.  Oriffin 
V.  Welch,  88  Ark.  338,  U4  S.  W.  710;  Rush- 
ton  V.  Mclllvene,  88  Ark,  299,  U4  S.  W.  709. 
We  have  also  held  that  parol  evidence  la  ad- 
missible to  show  that  contracts  of  purchase 
and  ot  resale  of  land  may  be  a  mere  cloak 
for  usury.  Lowe  v.  Loomis,  63  Ark.  454,  14 
S.  W.  674 ;  Tillar  t.  Cleveland,  47  Aife.  287, 
1  S.  W.  516. 

[3]  Prlckett  testified  that  he  borrowed  the 
$1,450  from  Williams  to  pay  Downs  for  the 
land,  and  tbat  he  was  to  pay  him  flOO  bonus 
and  10  per  cent  Interest  That  the  deed 
was  executed  by  Downs  to  Williams  for  the 
purpose  of  securing '  the  latter.  Prlckett  stat- 
ed that  the  contract  with  Williams  purport- 
ing to  resell  the  land  to  hbn  was  executed  on 
the  8th  day  of  January,  1912,  before  the 
deed  from  Downs  to  WUllanui  was  execut- 
ed and  deUvered. 

T.  M.  Downs  testtfled:  "After  Mr.  Prlck- 
ett failed  to  pa7  tbe  balance  of  tbe  purchase 
money  on  Qie  land  on  the  Ifd:  of  January, 
1912,  he  come  to  me  and  said  that  he  had 
made  arrangements  to  get  the  money  from 
Mr.  Charles  X.  Williams  to  pay  me.  We 
then  went  down  to  the  bank,  of  which  Mr. 
Williams  was  cashier,  to  talk  ovot  the  mat- 
ter, and  Williams  said  that  he  would  not 
have  anything  to  do  with  the  matter  unless 
all  tbe  strings  were  cut  loose.  He  said :  1 
will  take  up  the  deal,  but  all  strings  will 
have  to  be  cut  loose  on  that  plac^  and  I  will 
have  to  have  the  deed  direct  to  m&*  I 
cuted  a  deed  to  Williams  for  the  land,  and 
he  paid  me  $1,450.  I  do  not  know  that  I  un- 
derstood at  any  time  thajt  I  was  selling  the 
land  to  Williams.  I  understood  the  agree- 
ment between  Prlckett,  Williams,  and  my- 
self to  be  that  I  would  have  to  make  Wil- 
liams a  deed  for  the  place,  as  I  was  looking 
to  him  for  the  money;  but  I  thought  I  was 
carrying  out  my  original  deal  with  Prlckett 
Williams  executed  a  written  contract  to 
Prlckett,  whereby  the  latter  was  to  pay  him 
$1,650  for  the  land." 

Charles  X.  Williams  testified:  "Prlckett 
applied  to  me  to  borrow  money,  both  as 
cashier  of  the  bank  and  as  a  private  individ- 
ual, and  I  refused  to  lend  it  to  him.  My 
srandfatfaer  owned  and  settled  the  land  in 


question,  and  I  was  perfectly  familiar  with 
it  I  never  agreed  to  lend  him  money  to  pay 
off  the  balance  due  on  the  land.  I  told  him 
I  thought  he  had  agreed  to  pay  too  mnch 
money  for  the  place;  he  having  agreed  to 
pay  $1,750  for  It  and  having  already  paid 
$300  of  this  amount  I  bought  the  land  from 
Mr.  Downs  and  paid  him  $1,450  for  it  I 
then  agreed  to  sell  It  to  Mr.  Prlckett  for  $V 
660." 

Mrs.  Mattie  Edwards  testlfled:  "I  heard 
part  of  the  conversation  between  Mr.  Wil- 
liams and  Mr.  Prickett  In  regard  to  the  land 
in  question,  but  did  not  pay  much  attention 
to  it  I  heard  enough  of  the  conversation 
between  them  to  know  that  Mr.  Prlckett 
wanted  to  borrow  money  and  Mr.  WUUams 
refused  to  lend  it  to  blm.  Mr.  Williams  said 
the  only  way  he  would  have  anything  to  do 
with  the  transaction  would  be  to  buy  the 
land  outright" 

Dorsey  Yancy  testified  that  he  was  a  ten- 
ant on  the  place,  and  that  Prlckett  told  him 
that  he  had  arranged  things  with  Mr.  Wil- 
liams; that  a  deed  had  been  made  to  the 
land  to  Mr.  Williams  for  so  mnch  maasf, 
and  that  he  had  a  contract  with  Williams. 

[4]  Thus,  it  will  be  seen  that  it  Is  a  ques- 
tion of  fact  whether  or  not  WlUiams  bontfit 
the  land  and  then  contracted  to  teaAl  it  to 
Piickett,  or  whether  tlie  transaction  was  a 
mere  cloak  for  usury.  33ie  testimony  of  Wil- 
liams and  Prif^ett  in  r^ard  to  tbe  ttens- 
actlon  Is  in  direct  and  Irrecondlabla  conflict 
While  Downs  testifies  that  he  understood 
that  Williams  was  leaidlng  mon^  to  Pridiett 
with  whldi  to  pay  him  the  balance  oi  the 
purchase  price  of  tbe  land,  be  also  states 
that  \nUiamB  said  that  be  would  have  notli- 
ing  to  do  with  the  matter  unless  all  the 
strings  were  cut  loose  and  a  deed  was  made 
direct  to  himself.  He  further  stated  that 
he  did  not  know  what  Winiams  meant  by 
saying  that  all  the  strlncs  must  be  cut  looa& 
It  la  evident,  however,  £tom  WUllanui  testi* 
mony,  and  that  of  Mrs.  Edwards,  that  ha 
meant  that  he  would  not  have  anything  to 
do  with  the  matter  unless  the  contract  be- 
tween Downs  and  Prlckett  was  canceled,  im 
which  er&it  be  would  purdiase  the  land  him- 
self and  resell  it  to  Prlckett  provided  tbe 
terms  could  be  agreed  upon.  While  Mn. 
Edwards  testified  that  she  did  not  pay  mudi 
attention  to  the  conversation  between  Prick" 
ett  and  Williams,  she  does  state  that  Prlck- 
ett was  trying  to  borrow  mon^  from  Wil- 
liams, and  that  Williams  refused  to  1&\A  it 
to  him.  She  also  says  Mr.  Williams  said  the 
only  way  be  would  have  anything  to  do  with 
the  place  was  to  buy  it  outright  Under 
this  state  of  the  proof,  the  diancellor  found 
that  the  transaction  in  question  was  a  pur- 
chase by  Williams  from  Downs  and  a  re- 
sale by  Williams  to  Prickett  and  that  it  was 
not  a  loan  of  money  from  Williams  to  Prick- 
ett It  la  w^  settled  that  tbe  findings  of 
fact  made      a  chancdlor  wiU  not  be  die* 
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torbed  on  a^eal  noless  ■salut  Ha  pzapm- 
de  ranee  of  the  erldenoe. 
It  foUowB  ttiat  tbe  decree  must  be  afflzmed. 


WB8TEIBN  UNION  TBLEGIUPH  Oa  T. 
HEABN. 

<8npnm«  Gonrt  of  ArkanMC   Not.  17,  IBIS.) 

1.  TBUQBAPBa  AMD  TUSFHOmS  ft  78*)— 
Ta&HSiaBBIOH  ov  Mxsuou  — Dxut  — Ab- 
SBSsicEnT  OF  Daiuobs. 

In  an  action  for  dami^eB  for  delay  In 
tnuumlttinc  a  death  message,  evidence  of  neg- 
ligence held  sufficient  to  go  to  tlw  Jory, 

[Ed.  Note^For  other  caM&.  am  Telegrai^ 
and  Teleph<me^  Gent  Dig.  |  76;  Dec  Dig.  | 
T8.*J 

2.  TSLI«aAPH0  AHD   TkUEPBONU  (|  66*)  — 

Tbansuissioit  or  Mebuoks—Dblat. 
Where  a  telegraph  company  accepted  a 
death  message  on  eanday  and  transmitted  it  to 
within  a  short  distance  of  the  destination  be- 
fore 2  o'clock  in  tlie  afternoon,  and  the  message 
vas  not  delivered  until  8  o'clock  the  following 
morning,  the  telcsraph  com^ny  has  the  burden 
of  raplainiag  and  excusing  lU  unreasonable  de- 

[Ed.  Note.— For  other  case&  see  Telegraphs 
jn^'I^lephones^  Gent  Dig.  H  61-68;  Dee.  Dig. 

8.  Tkuegbaphs  and  TELspHomEa  (S  38*)— Dk- 

I.AT  IIT  TRAKamBSIOn  OP  MESSAOE~~BZCnBE. 

Where  a  telegraph  company  accepted  a 
death  message  for  transmission  on  Sunday,  and 
it  was  not  transmitted  because  a  defect  in 
the  line,  the  fact  that  the  lineman  refused  to 
repair  it  on  that  day  will  not  alone  excuse  the 
company ;  for,  having  accepted  the  messag^  it 
was  bound  to  use  reasonable  dllkence  and  is 
chargeable  with  the  lineman's  ne^fligenee. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telepbnia^  Oaut  Dig.  i  88;  Dee.  Dig.  i 

as.*} 

4.  Apfeai,  and  Ebbob  (I  882*)— Pnaom  Brr- 

tlTLSD  TO  ALLSGB  EbBO& 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  in  the  transmisi^on  of  a 
death  message,  where  proof  of  the  giving  of 
written  notice  within  00  days  of  Intention  to 
claim  damages  for  delay  was  excluded  on  the 
oompauys  objection,  it  cannot  urge  on  appeal 
the  feiiure  to  give  notice  as  ground  for  re- 
Tereal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gro^r.  Cent  Dig.  IS  3591-3610;   Dec  Dig.  S 

6.  TKLEaRAPHB  AND  TELEPHOIfBi  (|  54*)— 
Dauaoks  fob  Nequoent  Deut — GON- 
TBACTS  IjIKITIHa  LXABIUTT. 

While  common  carriers  may  stipulate 
against  contractoal  or  common-law  liabilities,  it 
la  against  public  policy  to  allow  them  by  con- 
tract to  protect  themselves  from  liability  for 
their  own  negligence,  and  hence  a  stipulation 
on  a  telegraph  blank  limiting-  damages  for  de- 
lay to  $50  la  ineffectual. 

[Ed.  Note — ^For  other  case%  see  Telegraphs 
and  Teiephcmes,  Gent  Dig.  H  89-47;  Dec  Dig. 
I  W.*] 

9.  Tkixobaphs  and  Txlefhohu  61*)— 
Damagbs  fob  Delay- Statutb. 

Under  Eirby's  Dig.  I  7947.  providing  that 
tolc^Craph  companies  shall  be  liable  in  damages 
for  mental  anguish  or  suffering,  for  negligence 
in  transmitting  or  dellveriog  messages,  and  that 
tiie  Jury  may  award  such  damages  as  they  con- 
clude resulted  from  negligence,  a  stipulation  in 


tcAegraph  blanks  limiting  damages  for  delay  to 
960  is  ineffectual  to  so  limit  the  recovery  for 
negligence  in  transmitting  a  death  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
UKTrelepbones,  Oant  Dig.  ||  89-47 ;  Dec  Dig. 

Aweal  from  OlrcDit  Oourt^  Flke  Ooim^; 
Jeff.  T.  Oowlinft  Judge. 

AcOm  by  Mrs.  Jennie  Heun  agaliut  ttie 
Western  Unloii  Telegraph  Company.  From 
a  Judgment  for  plaintUC,  defendant  appeals. 
Affirmed. 

Ueo.  H.  Fearons,  of  New  York  City,  Bose, 
Hemingway,  Cantr^  &  Looghborongh,  of 
Little  Bock,  and  W.  a  Bodgers,  of  Naata- 
rllle,  for  appellant  SI  S.  Langley  and  A.  P. 
Steel,  both  of  Mnrfreeaboro,  for  apptflee. 

McOULLOCH,  C.  J.  The  plalntUC.  Mrs. 
Jennie  Beam,  Instituted  this  action  against 
the  Western  Union  Tel^raph  Company  to  re- 
cover damages  on  account  of  alleged  n^ll- 
gent  failore  of  appelant  to  deliver  a  t^e- 
gram  apprising  plaintiff  of  the  death  of  her 
fathur.  She  alleges  and  attempts  to  prove 
that,  if  the  tel^ram  had  beoi  delivered  vrlth 
reasonable  promptness,  she  could,  and  would, 
have  readied  the  place  where  her  father  died 
in  time  to  attend  the  funeral,  and  that  she 
suffered  mental  anguish  by  reason  of  being 
deprived  of  that  piivllece.  The  plaintiff 
lived  at  Boseboro^  Ark.,  a  pohit  on  the  rail- 
road north  of  Gurdon,  and  her  father,  B.  B. 
Alexander,  lived  at  Whelen,  Ark.,  a  railroad 
point  south  of  Gurdon.  Her  father  died  at 
Whelen  early  in  the  morning  on  Sunday, 
October  6,  1912,  and  about  10  o'clock  that 
morning  one  Stone  delivered  to  defendant's 
tde^raph  operator  at  that  place  a  message 
directed  to  plaintiff  In  the  following  lan- 
guage :  "Father  died  about  1  o'clock.  Come 
at  once."  The  customary  toll  was  itald,  and 
the  message  was  accepted.  If  the  message 
had  been  delivered  at  any  time  prior  to  7 
o'  clock  a.  m.  Monday,  October  7th,  plain- 
tiff could  have  gottot  a  train  at  Boseboro, 
which  would  have  carried  hvr  to  Whelen  in 
time  to  reach  there  several  hours  before  the 
funeral  occurred;  but  fb»  telegram  was  not 
delivered  nntll.  shortiy  after  8  o'dodc  on 
October  Ttht  wMtSi  was  too  late  to  get  a  train 
or  any  other  mode  of  conTsyanoe  to  the 
scene  ot  the  funeral.  The  body  could  not  be 
k^t  over  another  day,  and  plaintiff  was 
thus  delved  of  tiw  iwtvUsge  of  attending 
her  father's  foner^.  Bh»  recovwed  damages 
at  the  trial  in  the  sum  of  SiiOO^  and  the 
amount  of  the  wdlct  la  not  challenged  as 
being  exceeslvB.  The  operator  at  Whelen 
transmitted  the  message  to  Little  Bock,  and 
tiience  It  was  seiU  to  Gurdon.  reaching  there 
about  2  o'fdodc  p.  m.  Sunday.  It  was  sent 
over  the  railroad  wire,  because  of  the  tact 
that  the  commndal  wire  was  not  in  use 
except  during  the  office  hours  for  that  day, 
which  were  limited  to  the  hours  between  8 
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a.  m.  and  10  a.  m.  and  from  4  p.  m.  to  6 
p.  m.  The  Gordon  opexator  attempted  to  foi> 
ward  the  message  to  Boseboro,  but  found  the 
wires  down,  and  an  effort  was  made  to  have 
the  wires  repaired,  but  the  linemen  on  dut7 
at  that  place  refused  to  work  because  It  was 
Sunday.  The  operator  also  testified  that  he 
tried  to  telephone  the  mrasage  to  Roseboro, 
but  found  that  the  telephone  wire  to  Gurdon 
was  also  out  of  use.  The  message  was  sent 
through  early  Monday  morning  soon  after  the 
telegraph  line  was  reinired  and,  as  before 
stated,  was  delivered  about  8  o'clock,  but 
too  late  for  plalntlfF  to  catch  the  morning 
train.  There  is  evidence  to  the  effect  that 
the  telegraph  wire  between  Gordon  and  Bose- 
boro went  down  on  the  evening  or  night  of 
October  6th. 

[1,  2]  We  are  of  the  opinion  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  of 
negligence  which  warranted  the  award  of 
damages  and  that  the  court  did  not  err  In 
refusing  to  give  a  peremptory  instruction. 
There  was  an  unreasonable  delay  in  trans- 
mitting and  delivering  the  message,  and  the 
burden  was  on  the  defendant  to  accoont  for 
the  delay  so  as  to  free  Itself  of  the  charge  of 
negligence.  Western  Union  Telegraph  Co.  t. 
Chilton,  100  Ark.  296,  140  S.  W.  26.  The 
message  reached  Gordon  at  2  o'clock  p.  m. 
on  Sunday,  and  appellant  bad  from  then  un- 
til 7  o'clock  the  next  momii^  to  forward 
and  deliver  it  in  time  for  the  train  which 
plalntUf  mis^t  have  caught 

[S]  The  evidence  tends  to  show  that  the 
line  was  down  the  evening  before,  and  rea- 
sonable diligence  might  have  discovered  its 
condition  even  before  the  Sunday  hours  be- 
gan. There  was  no-  attempt  to  show  that 
the  trouble  with  the  wires  was  discovered 
at  the  earliest  moment  and  efFort  made  to 
repair  it  Western  Union  Telegraph  Co.  v. 
BlckerstafF,  100  Ark.  1,  13S  8.  W.  097,  Ann. 
Cas.  1913B,  242.  But  be  that  as  it  may,  de- 
fendant having  accepted  the  message  on  Sun- 
day, it  was  its  du^  to  exercise  reasonable 
diligence  to  transmit  It  to  destination,  and 
it  does  not  free  itself  from  the  cha^  of 
n^llgenoe  nmely  by  showing  that  Its  line- 
men on  duty  at  Gordon  refused  to  woi^ 
The  trouble  with  the  line  might  have  been 
a  trifling  one  which  could  have  been  easily 
remedied  by  some  one  dse.  The  fiict  ttiat 
it  waa  Sunday  did  not  reUeve  defendant  of 
exercising  diligence  to  repair  its  line  and  de- 
liver a  message  which  it  bad  rec^ved  for 
transmisdon,  and  the  fact  lliat  its  lln^nen 
refused  to  work  on  that  day  was  no  excuse 
for  ftlliiqc  to  transmit  a  message  which  It 
had  accented  for  that  purpose.  It  had  the 
1^1  right  to  refose  to  accept  messages  on 
Sonday,  but,  having  done  so,  It  was  bound 
to  nerdse  dlllgaioe  to  transmit  and  deliver 
the  samew  The  refosal  of  the  lineman  to 
perform  his  part  of  the  work  necessary  to 
complete  the  transmission  of  the  message  la 
^rgeable  to  the  company  and  renders  It 


liable.  Arkansas  &  Louisiana  By.  Oo.  v.  L«e, 
70  Ark.  448,  06  S.  W.  148. 

[4]  It  la  contended  that  the  plalntUTa  ac- 
tion moat  fall  because  she  failed  to  allege 
and  prove  that  she  gave  notice  to  the  com- 
pany within  60  days  of  her  Intention  to 
claim  damages.  The  blank  upon  which -tbe 
message  was  written  contained  the  usual 
stipulation  that  "the  company  will  not  be  lia- 
ble for  damages  or  statutory  penaltles  In  any 
case  where  claim  is  not  presented  In  writ- 
ing within  60  days  after  the  message  Is  filed 
with  the  company  for  transmission."  It  la 
not  alleged  in  the  complaint  that  this  provi- 
Eion  of  the  contract  was  complied  with,  but 
the  answer  contains  a  paragraph  denying 
that  the  contract  in  that  respect  was  com- 
plied with.  Thus,  notwithstanding  the  omis- 
sion of  such  an  allegation  In  the  complaint, 
the  answer  set  up  this  failure  on  the  part 
of  plaintiff  to  comply  with  the  contract  as  a 
defense  to  the  action,  and  the  Issue  was  thus 
tendered.  No  objection  was  made  to  the 
sufficiency  of  the  complaint  by  demorrv  or 
otherwise.  Counsel  for  appellant  In  their 
brief  call  attention  to  the  fact  that  during 
the  progress  of  the  trial,  the  plaintiff  offered 
to  Introduce  testimony  to  the  effect  that  this 
clause  of  the  contract  was  complied  with, 
but  upon  their  objection  the  court  excluded 
the  testimony.  Appellant,  by  Its  own  act  In 
objecting  to  the  testimony,  eliminated  this 
issue  from  the  case,  and  it  is  too  late  now  to 
raise  the  issue  for  the  first  time  here.  White 
V.  Moffett  168  S.  W.  006.  A  party  cannot 
on  appeal  take  advantage  of  a  defect  In  the 
proof  which  was  brought  about  by  a  ruling 
of  the  court  made  at  its  own  request 

[I,  •]  Nor  is  there  any  merit  In  the  conten- 
tion that  the  damages  must  be  limited  to  the 
sum  of  ?50  by  reason  of  the  stipulation  to 
that  effect  in  the  contract  It  has  long  been 
tiie  rule  of  this  court  that  a  common  carrier 
cannot  lawfully  stipulate  for  exemption  from 
reqwnsibillt;  on  account  of  neg^goice  of  Its 
own  servants.  Ballway  v.  Lesser,  40  Aifc. 
280.  Carriers  may,  for  a  reasonable  consider^ 
ation,  sttpolate  against  contnctnal  or  com- 
mon-law liaUllties,  exineas  or  Intplled;  bat 
it  la  contrary  to  poblic  poUcy  to  permit  ttiem 
to  stipolate  against  reivonalUllty  tor  their 
own  acts  of  negUgoicft-  Ballway  r.  Weakley, 
SO  Ark.  397,  8  S.  W.  134.  7  Am.  St  Bep.  101. 
Besides,  a  statute  of  Uils  state  exiffeasly 
declares  that  "telegraph  companies  doing 
bosineea  In  Oda-atate  shall  be  liable  In  dam- 
ages for  mental  angolsh  or  soflerinft  even  Is 
Uie  absence  of  bodily  Injury  or  peconlaiy 
loss,  for  negligence  in  recdvlng;  tranamlttlng 
or  ddlvwlng  messagea;  and  In  an  actions 
under  this  section  the  Jury  may  award  aocb 
damages  as  they  conclude  resulted  from  the 
negllgfflice  of  the  said  tel^raph  company.** 
Eirby's  Digest,  i  7047.  Thla  la  a  poslttva 
statutory  provision  wbldi  cannot  be  diang^ 
ed  by  contract,  for  the  reason,  as  before 
stated,  that  U  la  contrary  to  public  poUcy  to 
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allow  a  public  service  corporation  to  stiimlate 
against  llabllll?  for  Its  own  negligence. 

There  are  objections  made  to  the  rulings  of 
tbe  court  in  giving  and  refusing  Instructions, 
but  after  a  careful  consideration  of  tlie  rec- 
ord we  are  of  tbe  opinion  tliat  all  the  Issues 
were  properly  submitted  to  the  jniy  and  that 
there  was  no  error.  A  dlscosBlon  of  each 
asBignment  separately  is  vseleBB,  as  no  new 
question  Is  InTolved. 

The  case  was  properly  submitted  to  the 
jury,  and  tba  evidmce  is  found  sufficient  to 
sustain  die  verdict;  so  Om  Judgment  Is  af- 
flimed. 


WESTEBN  UmON  TBLBORAPH  OO.  T. 
ALFOED, 

(Supreme  Court  of  Arkansas.'  Dec  8»  1913.) 

1.  Teuorafhb  ANn  Teuphoiiib  (I  0B*>— Sb- 
iMcnow  or  Roun. 

If  the  initial  company  does  not  operate  a 
tdegrapb  line  to  destination,  a  sender  has  Uie 
right  to  select  the  roate  beyond  such  company's 
last  receiving  office. 

[Bd.  Noto^For  other  cases,  see  Tdecrapha 
and  TUephoae^  Cent  Dig.  |  28;  Dec  Dig.  i 

2.  TELSaEAPHS  AHD  TKLEBKOTISa  (|  55*)— S>- 
UcnOR  OF  ROUTE. 

Where,  though  the  Initia]  teleirraph  com- 
pany's lines  do  not  extend  to  the  aTtimato  des- 
tination of  a  message,  there  is  a  continnous 
telegraphic  roote,  the  sender,  by  selecting  tbe 
telegraph  as  a  means  of  transmission,  impliedly 
selects  that  means  over  the  whole  route,  ana 
the  telegraph  company  Is  liable  for  resulting 
damages  If  It  transmits  to  final  destination  by 
telephone. 

[Bd.  Note— For  other  cases,  see  Telegraphs 
and  Tdephonsa,  Cent  Dig:  i  2S ;  Dec  Dig.  | 
65.*1 

3.  Teuqraphs  Ann  I^EUEPHoincs  (|  M*)— 

CONTa&CTS— LnCITATION  or  LlABIUTT. 

A  limitation  at  the  company's  liability, 
contained  in  a  telegraph  blank,  to  ttu  sun  of 
900,  Is  not  binding  on  the  sender. 

[Ed.  Note— For  otiier  eases,  see  Tdegrnhs 
and  Telephones,  Cent  XUg.  H  88-47;  Dec  Dig. 
%  W.*J 

4.  Teleohaphb  Airn  TsLXPHOiraa  (i  66*)— 
Faixube  to  Deuves— Actions— Adhissioit 
m  Btidbhok. 

In  an  action  for  damages  for  mental  an- 
guish for  failure  to  deliver  an  Illness  message, 
which  was  telephoned  to  M.,  the  ultimate  des- 
tination, thoivb  it  could  hsTS  been  transndtted 
by  td^aph,  eridenee  that  M.  was  tbm  quite 
a  cotton  market,  so  that  many  farmers  were  In 
town,  was  admiaslble  to  corroborate  evidence  of 
tbe  telegraph  operator  at  M.  that  if  the  mes- 
sage had  been  rsceived  he  would  have  found 
some  means  of  getting  tiie  Information  to  the 
sendee. 

[Ed.  Notew— For  othor  cases,  see  Telegraphs 
and  Telephmes,  Gent  Dig.  H  Bt-68 ;  Dec  Dig. 
S  66.*] 

6.  Tbiai,  (S  S2*>— OBjEonon  to  Etideitck— 
SFEcino  OBJxonoHa 

While  as  a  rule  a  general  objection  will 
raise  the  question  of  the  Incompetency  of  evi- 
dence, 1(  ui  an  action  for  failure  to  deliver  a 
telegraph  message,  defendant  desired  to  object 
to  eridenee  that  witoesses  would  have  given  all 
Inqviiers  Information  as  to  the  sendee's  where- 


abonte  on  the  ground  that  the  witnesses  did  not 
show  that  they  were  is  town  when  the  message 

was  received,  the  court's  attention  should  have 
been  called  to  that  particular  objection. 

[Ed. 'Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  lM-210 ;  Dec.  Dig.  |  82.*] 

6.  Tbial  (I  84*)-^RECEPTion  or  Eviobnce— 
General  Objections. 

Ordinarily  a  general  objection  to  evidence 
is  sufficient  to  raise  the  question  of  ite  com- 
petency. 

[Ed.  Notei— For  other  cases,  see  Trial,  Cent 
Dig.  li  211-218,  220-222;  Dec  Dig.  1  SI*} 

Smith,  J.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Howard  Coun- 
ty;  Jeff.  T.  Cowling,  Judge. 

Action  by  Mrs.  Willie  Alford  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
AfBrmed. 

Oea  H.  Fearons,  of  New  Toik  Olty,  Rose, 
Hemlngwa7i  GantreU  &  Lomghborongh,  of 
little  Bo(^  and  W.  a  Bodgeis,  of  NaahTllle, 
for  ain>eilant  W.  P.  Feaael,  of  Naabvill^ 
for  appellee^ 

HcCUUiOCH,  G.  X  This  Is  an  action  for 
damages  for  mental  anguish  growing  out  of 
the  alleged  negUgoice  of  appelant  In  falling 
to  deliver  a  telegram.  The  complaint  al- 
lied: That  appellant  wbs  a  foreign  corpoQi- 
tlon  and  operated  a  Une  of  telegraph  from 
Vivian,  La.,  to  Ashdown,  Ark.,  and  at  the 
latter  place  connected  with  a  line  of  tele- 
graph owned  by  the  Memphis,  Dallas  ft  Gulf 
Railway  Company  from  Asbdown  to  BtUneral 
Springs,  Ark.  That  at  7  a.  m.  Septonber 
30,  1912,  appeUee's  broQier.  T.  G.  Clark,  de- 
livered to  the  appellant  at  Virlan,  La.,  a  tele- 
gram addressed  to  appellee  at  Mineral 
Springs,  Ark.,  as  follows:  "Gome  at  once. 
Amesa  is  very  low.  T.  G.  Clark."  That 
the  toll  for  the  message  was  paid,  but  ap- 
pellant wholly  failed  and  neglected  to  trans- 
mit and  deliver  it  That  Amess  was  a 
brother  of  appellee  and  was  at  the  time  very 
low,  and  that  he  died  the  day  following  the 
filing  of  the  message  and  was  burled  the 
next  day  thereafter.  Damages  were  asked 
for  the  mental  pain  suffered  in  the  sum  of 
$1,500.  In  ite  answer  tbe  appellant  denied 
that  ita  line  connected  with  a  line  of  tele- 
graph owned  and  operated  by  the  railway 
company  from  Ashdown  to  Mineral  Springs; 
and  denied  that  it  ever  -entered  into  any 
contract  with  appellee,  or  any  one  for  her, 
to  transmit  and  deliver  the  message  In  con- 
troversy, but  only  agreed  to  transmit  it  as 
far  as  its  lines  went  towards  ite  destina- 
tion; denied  that  it  had  been  guilty  of  any 
negligence  In  ite  transmission;  and  denied 
the  damages.  The  answer  alleged  that  by 
the  contract  with  the  appellee  it  was  made 
the  agent  of  tbe  sender,  without  Uabili^,  to 
forward  the  message  over  the  line  of  any 
other  company  that  might  be  necessary. 

The  proof  on  the  part  of  appellee  was  to 
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the  foUowlDg  effect:  That  If  the  meeaage  had 
ben  deUvered  promptly  she  coald,  and  wonld 
have  gone  to  her  brother,  and,  had  the  mes- 
sage^ been  received  at  any  time  before  the 
funeral,  that  the  faneral  woald  have  been 
d^yed  until  after  her  Arrival;  but  that 
the  message  had  never  been  received,  and 
she  was  not  advised  of  her  brother's  Illness 
and  death  nntll  after  his  funeral;  that  there 
was  a  telegraph  line  maintained  along  the 
Memphis,  Dallas  &  Gulf  Kailroad  from  Ash- 
down  to  Mineral  Springs  which  received  and 
transmitted  messages  for  the  public;  that 
the  telegraph  operator  at  Ashdown  was  the 
Joint  operator  of  the  railway  company  and 
the  appellant ;  and  that  these  companies  had 
a  common  office.  It  was  admitted  that  ap- 
pellant did  not  operate  its  lines  Into  Mineral 
Springs,  and  the  proof  offered  by  It  was  to 
the  following  effect:  That  the  message  was 
routed  through  Ashdown  to  Hope  as  re- 
quired by  the  route  book,  and  that  the  oper- 
ator received  the  message  there  without  de- 
lay, but  never  transmitted  It  further  by  tele- 
graph, and  mailed  It  in  one  of  the  Western 
Union  envelopes  the  followli^  morning.  The 
operator  at  Hope  testified  that,  Immediately 
after  the  message  was  received,  a  telephone 
call  was  put  In  for  the  telephone  operator 
at  Mineral  Springs  and  the  Information  com- 
municated that  there  was  a  death  message 
for  apiiellee,  the  addressee.  The  operator  at 
Hope  testified  that  Inquiry  was  made  several 
times  of  the  telephone  operator  at  Mineral 
Springs,  and  that  the  message  was  mailed 
the  next  day,  no  Information  having  been 
obtained  about  addressee,  and  notified  the 
sending  ofl3ce  that  the  message  could  not  be 
delivered,  but  the  sender  was  never  apprised 
of  that  fact  The  telephone  operator  at  Min- 
eral Springs  testified  that  she  received  the 
call  on  September  30th,  and  that  she  inquired 
of  several  business  men  in  town,  and  also 
of  the  postmaster,  but  received  no  Informa- 
tion as  to  Mrs.  Alford's  address.  The  blank 
on  which  the  message  was  written  contained 
the  following  among  other  stipulations:  "The 
company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  this 
message  over  the  lines  of  any  other  company 
when  necessary  to  reach  Its  destination."  In 
rebuttal,  appellee  offered  the  evidence  of  the 
telegraph  operator  at  Mlnwal  Springs,  who 
testified  what  his  custom  was,  In  the  dis- 
charge of  his  duty;  upon  the  receipt  of  a  tele- 
gram where  the  addressee  was  unknown  to 
him.  And  this  evidence  was  of  such  a  char- 
acter as  to  make  it  a  question  for  the  Jury 
whether  the  message  would  have  been  de- 
livered had  it  reached  the  telegraph  opera- 
tor at  Mineral  Springs  In  the  due  course  of 
transmission  and  the  operator  had  thereafter 
discharged  his  duty  In  making  inquiry  for 
the  appellee.  Appellee  did  not  live  In  Min- 
eral Springs,  but  lived  in  the  country  six 
miles  from  there,  and  the  message,  if  sent 
to  her  over  the  telephone  from  Mineral 
Springs,  or  If  she  had  been  called  over  the 


telephone,  could  hare  x/obxSkA  her  only 
tlurongh  tbe  tel^hone  of  a  Dr.  Holcombe, 
who  was  appellee's  nelii^ibor,  as  appellee  bad 
no  telephone  in  her  home;  but  Dr.  Holcombe 
testified  that  It  was  his  casbom  to  call  any 
neighbor  when  wanted  over  the  tel^;)hone. 
Further  in  rebuttal,  one  H.  O.  Campbell  was 
permitted,  over  appellant^s  objection,  to  tes- 
tify ttiat,  during  the  latter  part  of  Septem- 
ber and  the  first  part  of  October,  Mineral 
Springs  was  a  good  cotton  market,  and  that 
much  cotton  was  received  there  during  that 
time.  The  court  also  admitted  the  testimony 
of  Claude  Johnson,  a  rural  mall  carrier, 
and  Mr.  Crump  Stewart,  a  farmer,  both  of 
whom  lived  in  Mineral  Springs,  to  the  effect 
that  they  knew  appellee  and  could  have  given 
her  address  If  inquiry  had  been  made  of 
them.  The  jury  returned  a  verdict  In  favor 
of  appellee,  assessing  damages  lu  the  sum 
of  (350,  Judgment  was  entered  accordingly, 
and  an  appeal  has  been  duly  prosecuted  to 
this  court 

The  primary  and  controlling  question'  in 
this  case  is  whether  appellant  tel^raph  com- 
pany had  the  rlfi^t  to  change  the  nature  of 
the  message  from  a  telegram  to  a  tel^hone 
message  and  undertake  to  deliver  It  from  Its 
nearest  office  to  destination  by  telephone,  or 
whether  It  should  have  cont^ued  the  mes- 
sage and  sent  It  as  a  telegram  to  destina- 
tion over  the  line  of  a  connecting  telegraph 
company.  According  to  the  above  recitals, 
the  proof  shows  that  there  was  a  connecting 
telegraph  line  from  Ashdown  to  Mineral 
Springs,  the  destination  of  the  message,  and 
that  if  it  had  been  sent  by  that  route  it 
would  have  been  delivered  to  the  addressee. 
On  the  other  band,  the  testimony  is  sufficient 
to  warrant  a  finding  that  the  servants  of  the 
company  at  Hope  exercised  ordinary  care  to 
deliver  the  message  by  telephone  to  appellee 
at  Mineral  Springs,  the  point  of  destination, 
but  failed  to  discover  her.  The  court  re- 
fused to  Instruct  the  Jury  to  the  effect  tha^ 
if  the  company  exercised  ordinary  care  to 
deliver  the  messagg  by  telephone  from  ita 
nearest  office  at  Hope  to  the  destination  at 
Mineral  Springs,  it  would  not  be  liable. 

[1]  No  cases  are  dted  expressly  deciding 
the  question  now  presented.  It  seems  to 
be  well  settled,  however,  by  the  authorities 
that  a  sender  of  a  telegraphic  message,  where 
the  initial  company  does  not  operate  a  line 
to  the  destination,  has  the  absolute  right  to 
select  the  route  beyond  the  destination  of  the 
company  receiving  the  message.  2  Joyce  on 
Electric  Law,  |  788B;  Western  Union  Tele- 
graph Co.  V.  McDonald,  42  Tex.  Civ.  App. 
229,  95  S.  W.  691.  This  right  Is  recognized 
by  the  clause  In  the  contract  which  express- 
ly stipulates  that  '*the  company  is  hereby 
made  the  agent  of  the  sender,  without  lia- 
bility, to  forward  this  message  over  the  lines 
of  any  other  company."  If  the  receiving  car- 
rier of  the  message  Is,  nnder  the  contract,  to 
be  treated  merely  as  an  agent  of  the  sender 
over  the  connecting  line,  it  oet^ssarUy  follow* 
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that  the  maOa  has  the  absolnte  lUbt  to 
select  the  route. 

Now,  the  further  fnanlry  la.  sbice  It  la  wen 
that  the  sender  has  the  right  to  select  the 
route,  whetiier  In  this  Instance  tbn  sender 
had  selected  a  contlmions  telegrai^  route, 
or  whether  It  was  left  with  the  tetegraph 
company,  at  Its  option,  to  seleet  anotha 
route  or  method— that  by  way  of  the  tele- 
phone^ 

[>]  It  seons  to  us  that  the  only  reasonable 
view  Is  that,  where  there  Is  a  continuons 
tel^raphic  route,  and  the  sender  files  the 
message  with  a  tdegraiA  company,  that,  of 
Itself,  amounts  to  a  selection  of  ttie  contbku- 
ous  route,  and  such  selection  must  be  ob- 
served by  the  telegraph  company,  and  if  it 
adopts  another  route  contrary  to  this  sdee- 
tf  on  it  does  so  at  its  pail. 

There  is  a  distinct  dUference  between  a 
tel^raph  message  and  a  telephone  message, 
so  fhr  as  ttie  means  of  transndsaton  Is  con- 
cerned. Southern  Telephone  Go.  t.  King,  lOS 
Aife.  160^  146  S.  W.  489,  S»  R.  A.  (N.  8.) 
402.  By  the  first  method  the  Identical  writ- 
ten words  of  ttie  sender  are  transmitted  and 
detUvered  In  that  fbrm;  whereas,  the  ordi- 
nary meUiod  of  communication  by  telephone 
Is  for  the  carrier  to  furnish  the  means  of 
communication  and  the  sender  and  sendee 
converse  directly. 

Mr.  Gray,  in  his  wozk  on  Gommmdcatttm 
by  Tetephone  (page  182),  ^Tes  the  following 
as  the  scope  of  duty  of  a  telegraph  com- 
pany: "A  td^vraidi  company  does  not,  as 
the  gomnmait  doM,  undertake  to  transport 
and  deliver  the  paper  upon  which  the  em- 
ployer writes  ttie  Ini^Ugence  that  he  wishes 
to  hsTe  conununlcated.  It  undertafeeb  to 
transmit;  ^Ui  the  aid  of  Electricity,  the  in- 
telUgence  contained  in  that  paper  to  the 
place  of  destinatlni,  and  there  to  write  it 
out  and  ddlver  it  to  the  person  addressed." 

In  a  dedaion  by  the  IdOsBOuri  Court  of  Ap- 
peals (Brashears  r.  Western  Union  Telegraph 
Oa,  45  Ho.  App.  438),  the  court  pointed  out 
this  definition  by  the  text-writer,  and  added 
Oiat  sudh  'is  undoubtedly  die  usual  under- 
taking of  a  tel^raph  company,  and,  in  the 
absence  of  a  qtedal  contract  to  ttw  contrary, 
anything  short  of  It  would  be  a  failure  of 
duty  to  the  sender.  The  latter  has  the  right 
to  expect  and  demand  that  a  copy  of  the  mes- 
sage be  promptly  dellTered  to  the  addressee 
In  person.  If  he  Is  accessible.'' 

In  most  instances  the  same  result  is  ao- 
compllsbed  if  the  message  is  transmitted 
from  the  sender  to  the  sendee,  and  in  that 
case  no  damage  can  result  But  where  both 
means  of  comnraUication  are  open,  tlie  sender 
undoubtedly  has  the  right  to  dioose  which 
method  he  will  employ,  and,  as  before  stated, 
it  Is  dear  to  us  t^t  the  flHng  of  a  tele- 
gra^iic  message  is  a  selection  of  that  route 
and  mode  ot  communication. 

It  follows  tiut  if  appellant  ignored  the 
selection  thus  made  by  the  sender  and  under- 
took to  seasd  by  another  method  and  route,  it 


is  liable,  if  the  fbrwatdlng  of  the  message  by 
the  route  sdected  by  the  sendw  would  hare 
acconqdlshed  a  delivery,  even  though  the 
comiMny  wagdsed  ordinary  care  in  its  effort 
to  send  the  message  by  telephone.  Western 
Union  Telegraph  Oo.  t.  Turner,  94  Tex.  804» 
60  8.  W.  482. 

The  instructions  of  the  court  were  con- 
formable to  this  view  of  the  law,  and  we 
think  the  case  was  correctly  submitted  to 
the  Stay*  It  Is  unnecessary  to  set  out  the 
instructions  or  discuss  them  at  length. 

[S]  The  contract  ctmtalned  a  limitation  of 
UabUity  to  the  sum  of  fOO,  and  that  is 
pleaded  in  this  case.  But  the  question  Is  de- 
cided adversely  to  appdlantf  s  oontentton  in 
the  recent  case  ct  Western  Union  TelegraiA 
Oo.  V.  Heam,  161  8.  W.  1025. 

It  Is  insisted  that  the  court  erred  in  ad- 
mlttlng  the  testimony  of  witness  Campbell, 
as  to  the  cotton  market  at  Mineral  Springs 
at  flie  time  the  message  was  sent;  and  also 
the  testimony  of  witnesses  Johnson  and 
Stemu^  to  tlie  effect  that  tli^  could,  and 
would,  have  givw  to  all  inqniArs  4nforma- 
tlon  as  to  the  whereabouts  of  Mrs.  Alfmd, 
the  appellee. 

[4]  The  testimtmy  of  witness  Campbell  is 
of  very  little  ivobatlre  force,  but  it  tended 
to  establish  the  fact  tliat  Mineral  Sprfogs 
were  being  patnmlsed  at  that  time  as  a  cot- 
ton  market,  which  necessarily  brought  many 
farmers  to  town,  and  this  tended  to  corrob- 
orate the  testimony  of  the  tdegraph  operator 
at  Mineral  Springs  in  his  statement  that,  if 
the  message  liad  been  received,  he  could,  and 
woul^  have  found  some  method  ot  grttiiv 
the  tnfonnation  to  Mrs.  Alfoid  conconlng 
the  message  so  ttuit  it  could  be  delivered  to 
her. 

The  objection  now  vxgeA  to  the  testimony 
of  witnesses  J<dinson  and  Stewart  is  that 
they  did  not  show  that  they  were  in  Mineral 
Springs  on  the  day  and  at  the  hour  when  the 
message  was  sent,  and  for  tliat  reason  their 
testimony  was  incompetoit 

[I]  It  may  be  oonceded  that  the  testimony 
was  not  competent  unless  the  witnesses  were 
in  poidtlon  at  ths  time  to  have  been  inquired 
of  concerning  tlw  residence  ot  Mrs.  Alforfl ; 
bat  we  do  not  ttilnk  that  tlie  objection  was 
made  in  a  way  that  called  the  court's  at- 
tention to  it  Each  of  tlie  witnesses  stated 
that  be  resided  in  Mineral  Springs  on  Qie 
day  that  this  messaga  was  sent ;  that  he  was 
acquainted  with  Mrs.  Alford  and  knew  where 
slie  resided;  and  that,  if  Inquiry  Imd  been 
made  of  him,  he  would  have  given  informa- 
tion as  to  where  slie  lived  and  how  slie  could 
be  communicated  with.  They  were  not  asked 
whether  they  were  in  town  and  on  the  streeto 
that  day,  but  we  diink  there  is  9  fair  infers 
ence  from  their  testimony  that  they  meant 
to  say  that  they  were  in  a  position  on  tlut 
day  to  liave  given  Informatton  If  Inquiry  liad 
be^  made  of  them.  At  any  rate,  we  Qiink 
that  fairness  to  the  plalntlft  and  to  the  court 
demanded  that  attention  sliould  have  been 
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called  to  the  fact  tbat  objection  was  made 
on  that  ground.  Counsel  tor  appellant  wait- 
ed until  the  final  question  was  asked  whether 
they  would  hare  given  information  concern- 
ing the  wliereabonts  of  Mrs.  AUord  If  asked, 
and  then  they  made  a  general  objection  wlUi- 
oat  specifying  the  grounds. 

[I]  We  do  not  overlook  the  well-settled  rule 
that  a  general  objection  is  ordinarily  snffl- 
dent  to  raise  the  Question  of  incompetency 
of  testlmtmy;  but  the  appearance  of  the 
objection  in  this  record  as  a  general  one 
convinces  na  that  neither  the  court  nor  coun- 
sel had  In  mind  the  fact  that  these  witnesses 
had  not  been  snffldaitly  spedflc  In  their 
statements  concerning  their  presence  at  a 
time  and  place  where  inquiries  would  likely 
have  been  made  of  them.  If  we  were  to  sus- 
tain this  objection  now  and  reverse  the  case, 
It  would  be  upon  a  point  ax^rently  that  was 
not  urged  below. 

Upon  the  whole,  we  are  of  the  opinion  that 
the  case  was  fairly  tried,  and  that  appdlee's 
case  was  fully  made  out  so  as  to  warrant 
the  verdict 

Affirmed. 

SMITH,  J.,  dlasenti. 


OONWAY  T.  OOURSlffT. 
(Supreme  Oonrt  of  Arkansas.   Dee:  1,  1918.) 

1.  TBIAI.  (I  2{ffi*)  — lETSTBUOnONS— SiTFFOBT 
IW  BVIDBNCE. 

In  replevin  for  logs,  alleged  to  have  been 
cat  from  ploIntUf  b  land  while  in  the  poBaesaion 
of  a  lessee  under  a  clearing  lease,  where  there 
was  no  evidence  that  plaintiff  personally  had 
ratified  the  written  lease  by  his  iu:ent  pnt  in  ev- 
idence, or  that  be  had  any  knowledge  of  it  un- 
til after  the  timber  had  been  cat  and  removed, 
instructions  tbat  if  his  agent  had  leased  the 
land  and  plaintiff  knew  of  the  lessee's  occu- 
pancy and  received  rent,  and  that  if  the  lessee 
In  good  faith  sold  the  timber  for  clearing  pur- 
poses, plaintiff  could  not  recover  were  without 
support  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  500,  696-612;  Dec.  Dig.  |  262.*] 

2.  Loos  AiTD  IjoaaiNo  (S  &*)  —  Oataivo 
Lbasb— Kjohts  ot  Pabtieb. 

An  agreement  for  the  rental  and  clearing 
of  timber  land  does  not  convey  title  to  the 
standing  timber  so  that  the  tenant  may  sell  it 
but  the  title  thereto  and  the  right  to  remove  it 
remains  in  the  owner,  though  if  the  owner  does 
not  remove  ft  in  apt  time  the  tenant  may  de- 
stroy such  timber,  by  deadening  it-  or  otherwise, 
as  is  necessary  to  clear  the  land. 

[Eld.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  IS  6-12;  Dec.  Dig.  |  3.*] 

3.  Appeai.  ard  Ebrob  (I  1081*)— Habuusb 
Bbbob  —  Pbbsuuftzon  07  Fbejuoiob  —  In- 

STBtrcTIONS. 

Where  it  does  not  clearly  ai>pear  from  the 
record  tbat  an  erroneous  instruction  was  harm- 
less, the  Judgment  must  be  reversed. 

[Ed.  Note.— For  other  cases,  sse  Appeal  and 
Error,  Cent  Dig.  H  4088-4046;  D«!.  Dig.  I 
lOSl.*] 

Appeal  from  Circuit  Court,  Chicot  Goonty ; 
J.  R.  Yerger,  Special  Judge. 


Replevin  by  Francis  H.  Oonway  against 
A.  T.  Ooursey.  Judgment  for  defendant  as 
to  part  of  Uie  property,  and  plalntlfl  appeals. 
Reversed. 

Appellant,  Frauds  H.  Conway,  filed  a  re- 
plevin suit  before  a  Justice  of  the  peace  for 
the  possession  of  one  lot  of  sawloga  on  the 
yard  at  Indian  Station,  Chicot  county.  Ark., 
worth  ¥29S.  He  filed  a  replevin  bond  and  ol>- 
tained  an  order  of  delivery  and  took  posses- 
sion of  the  logs  under  It  Judgment  was  xen- 
dered  In  his  favor  at  the  trial  by  the  Justice 
of  the  peace,  and  an  appeal  was  taken  by 
the  appellee  to  the  circuit  court  and  in  the 
trial  there  the  evidence  was  snbstantlallr  as 
follows: 

Appellant  testifled  he  owned  S80  acres  of 
land  in  Chicot  county,  and  that  the  logs  re- 
plevlned  came  off  his  land;  that  he  went 
over  his  land  and  had  the  county  surveyor  to 
make  an  estimate  of  the  timber  cut  and  re- 
moved therefrom,  and  he  found  that  some 
one  had  cut  about  three  times  as  much  tim- 
ber as  was  embraced  in  this  suit  and  that  all 
of  the  land  was  practically  denuded  of  its 
timber ;  that  he  had  never  at  any  time  sold 
any  timber  to  any  one  nor  authorized  any 
one  to  sell  his  timber,  and  that  no  timber 
had  been  disposed  of  except  for  the  purpose 
of  clearing  the  land;  that  he  had  never  giv- 
en Lewis  Keith  a  written  lease  for  any  part 
of  this  land,  and  he  had  never  authorized 
any  one  else  to  do  so ;  that  the  only  leasee 
which  he  ever  made,  or  authorized,  provided 
that  the  land  should  be  cleared  by  deadening 
the  timber,  and  that  no  right  was  given  to 
remove  or  use  any  timber  except  for  fence 
posts  and  to  improve  the  place,  and  that  no 
clearing  was  required  to  be  done  except  as  It 
became  necessary  to  put  the  land  in  cultiva- 
tion, and  that  no  authority  was  ever  given 
to  any  one  to  sell  any  merchantable  timber. 

Mr.  Ward  testifled  that  he  was  a[q;>ellant's 
representative  in  renting  and  clearing  the 
land,  but  tbat  he  had  never  been  given  any 
authority  to  authorize  any  use  of  the  timber 
except  for  clearing  the  land  and  improving 
it  and  that  he  had  received  explicit  direc- 
tions from  appellant  that  no  timber  should 
.be  sold ;  and  witness  stated  that  he  had  nev- 
er sold  any  timber  nor  authorized  the  sale 
of  any.  He  admitted,  however,  the  execution 
of  ft  certain  lease  which  was  offered  in  evi- 
dence, and  which  reads  as  follows:  "l^iis 
contract  entered  Into  this  11th  day  of  March, 
1908,  by  and  between  Francis  H.  Conway, 
party  of  the  first  part  and  Lewis  Keith,  par- 
ty of  the  second  part  wltnesseth:  Party  of 
the  first  part  agrees  to  rent  party  of  the  sec- 
ond part  the  John  White  tract  of  land,  con- 
taining elgh^-flve  acres  cleared  and  timber- 
ed land  for  the  term  of  five  years,  for  the 
sum  of  sev^ty-flve  00-100  per  unfurm,  psjB.- 
ble  the  let  day  of  December,  each  year,  1908, 
1009,  1910.  1911,  1912,  out  of  first  cotton. 
Party  of  the  first  part  also  agrees  to  aUow 
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par^  oi  the  ncond  part  the  priTllege  of 
clearing  and  cnltlTatfDg  all  tbe  land  be  can 
during  the  said  terms,  and  agrees  to  fumlBb 
what  wire  and  staples  that  may  be  necessary 
to  fence  said  lands.  Party  of  the  secoDd 
part  agrees  to  pat  said  land  In  good  cnltlyat- 
ing  conditloD  and  keep  all  f  oices  in  good  re- 
pair and  put  iq>  all  fences  on  good  posts  and 
on  the  *  *  *  of  said  tract  with  no  ex- 
pense to  party  of  the  first  part.  Also  agrees 
to  clear  at  least  fnty  acres  of  timbered  lands 
In  good  coltlTatlDg  condition  daring  the 
times  before  mentioned.  We  this  11th  day 
c£  itBithf  1908,  set  our  hands  and  seals. 
[Signed]  Francis  H.  Conway,  per  W.  W. 
Ward,  Agt  [Signed]  W.  Eelth.  ^ntness: 
[Signed]  I.  Bl  Worthlngton,  Jr.** 

Lewis  Keith  testlfled  that  he  owned  a  tract 
of  land  adjoining  the  Conway  land  whiCh  he 
had  leased,  and  that  he  sold  the  timt>er  on 
his  own  land  for  flSO  and  saffldent  lomber 
with  wtMtt  to  balid  a  hooae  tm  ttie  Oonway 
lease  with  ttie  anderstan^ng  ttiat  enoi^ 
timber  should  be  cat  and  removed  from  the 
Oonway  lease  to  famish  tbs  necessary  lum- 
ber for  hnildlng  the  house.  Keith  testlfled 
that  appellee  paid  him  the  fUfO  and  Immedi- 
ately commenced  cutting  and  removing  tim- 
ber on  the  land  leased  by  witness  as  well  as 
on  Qiat  owned  by  him.  Be  furUier  testlfled 
that  he  notlfled  appellee  Oiat  he  had  no  au- 
thority to  sell  any  timber  on  hla  lease,  and 
that  he  had  not  done  so,  and  that  he  twice 
ordered  off  the  cutters  and  haolers  off  this 
lease,  and  that  after  he  had  done  so  the  sec- 
ond time  appellee  came  upon  the  land  with  a 
shotgun  and  announced  his  intention  to  cat 
the  timber ;  ^riwreupoo  witness  notlfled  ICr. 
Ward,  who  In  tnm  notified  tlie  appdlant,  and 
this  suit  was  Immediately  began,  Keith  fnr- 
Oier  testlfled  that  appdlee  offered  to  pay 
him  $00  for  the  timber  cut  on  this  lease,  hut 
be  declined  to  recelTO  the  mon^  upon  ttw 
ground  that  he  bad  not  acdd  the  tlmbw  nor 
been  authorised  to  sell  It  He  furttier  stated 
that  be  had  nerer  moved  uprai  this  lease, 
nor  had  be  cleared  the  land  as  his  contract 
autiioriud  Um  to  do,  and  that  when  the  cm' 
troversy  arose  over  the  timber  1m  abandoned 
his  contract  and  made  no  attempt  to  clear 
the  land. 

Appellee  admitted  that  he  had  cot  and  re- 
moved 80,000  feet  of  timber  from  this  lease, 
but  he  stated  that  the  other  timber  replev- 
ined  came  off  of  Kdtih's  own  land  and  other 
lands  on  whldi  be  had  bought  the  timber, 
but  he  denied  that  he  cut  any  timber  on  ap* 
peHaatf  s  land  exxx^  from  the  Kellh  leaa& 
He  farther  testlfled  that  66,000  ftoet  itf  lum- 
ber had  been  taken  from  him  under  order  of 
delivery,  and  that  only  80,000  feet  of  this  had 
been  takn  from  the  KeiOk  lease,  and  he  tes- 
ttltod  that  he  paid  Kdtta  |1B0  la  money  and 
agreed  to  fumlah  Um  die  lumber  to  build  a 
boose  <m  the  Oonway  land,  and  for  this  con- 
sideration he  was  to  have  the  timber  on  both 
Keith's  land  and  lease;  that  he  bad  offered 
Keith  lumber  to  build  his  hooae  with,  but 


Keith  declined  to  reodve  i^  but  appellee  de- 
nied that  be  had  oflCered  to  make  any  other 
payment  to  Keith. 

^ere  was  some  othec  evidence  which  we 
think  it  unnecessary  to  eet  oat 

The  court  gave  various  instructions  and, 
among  others,  gave  at  appellee's  request  and 
over  appellant's  objection  instruction  No.  4, 
which  reads  as  follows:  "Yon  are  Instructed 
that  If  you  find  from  the  evidence  that 
Wi.  W.  Ward,  acting  as  agent  for  plaintiff, 
leased  to  I«wl8  Keith  the  land  from  which 
the  timber  in  controversy,  or  a  part  thereof, 
was  cut,  and.  plaintiff  knew  of  the  occupancy 
of  Keith  under  told  lease  and  received  rent 
under  the  terms  thereof,  and  If  you  further 
And  that  the  chief  consideration  for  said 
lease  was  the  clearing  and  putting  in  a  state 
of  cultivation  of  40  acres  of  said  land,  the 
obligation  to  clear  necess^urlly  Implied  the  re- 
moval of  the  timber  therefrom,  and  If  you 
further  find  that  the  said  Keith  in  good 
faith,  for  the  purpose  of  clearing  and  improv- 
ing said  land  and  complying  with  the  terms 
of  his  lease,  sold  the  timber  off  the  land  to  be 
cleared  to  the  defendant,  your  verdict  will  be 
for  the  defendant  for  the  timber  cut  from  the 
Keith  land  or  its  value." 

The  jury  returned  the  following  verdict  to 
wit:  "We,  the  Jury,  find  for  the  defendant 
for  36,000  feet  of  logs  at  flO.00  pet  tboasand. 
[Signed]  J.  B.  Spraislns,  Foreman."  Judg- 
ment was  thereupon  altered  by  the  court 
against  appellant  and  the  sureties  on  his 
b<md  for  86,000  feet  of  logs  if  they  can  be 
foand,-<w  for  the  value  with  Interest  thereon 
from  the  date  they  were  taken  under  order 
of  delivery  issued  by  the  Justice.  A  motion 
for  a  new  trial  was  ovemiled,  and  an  ap- 
peal prayed  and  granted. 

N.  B.  Scott  of  Lake  Village,  Armstrong 
Barrow,  of  Pine  BlufF,  and  Cockrlll  ft  Arm- 
istead,  of  Uttle  Bock,  for  appellant 

SMITH,  J.  (after  stating  the  foots  as 
above),  [t,  2]  The  court  erred  In  giving  the 
instzuctlons  set  out  fbr  two  reasons:  In  the 
first  place,  there  was  no  evidence  to  submit 
to  the  Jury  that  appellant  ratified  or  confirm- 
ed the  written  lease  Introduced  in  the  evi- 
dence. O^kere  was  no  evidence  that  appellant 
had  any  knowledge  of  it  Qntil  after  the  tim- 
ber had  been  cut  and  removed.  And  In  the 
second  place,  the  evidence  was  undisputed 
that  appellant  never  at  any  time  sold  the  tim- 
ber nor  authoriaed  Its  sale.  Indeed,  the  lease 
offered  in  evidmce,  and  under  which  appellee 
claimed.  Is  not  a  sale  of  the  timber  and  does 
not  purport  to  be.  It  la  merely  an  agreement 
for  the  rental  and  <aearing  of  lands,  and 
swdi  leases  do  not  operate  to  conv^  title  to 
the  standing  timber  so  that  the  tenant  may 
mSl  It  In  such  oontrads  as  the  one  here  set 
out  the  title  to  the  timber  and  ttui  tigbt  to 
remove  It  remains  In  the  ownor  of  the  land. 
If  tile  owner  of  the  land  does  not  remove 
the  ttmbw,  ttia  tenant  baa  the  rigStt  to  de- 
stroy it  as  It  becomes  necessary  to  do  so  to 
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clear  tbe  land ;  but  nCh  contracts  conTey  no 
right  to  sell  the  merchantable  timber  as  sach, 
and  no  right  to  destroy  It  except  as  it  Is  nec- 
essary to  do  so  to  clear  the  land  by  deaden- 
ing the  timber  or  otherwise,  which  may  of 
course  be  done  if  the  landlord  does  not  re- 
move the  timber  In  apt  time.  Relchardt  t. 
Howe,  91  Ark.  280,  121  S.  W.  S47. 

[S]  This  instruction  was  therefore  errone- 
ous, and,  as  it  does  not  clearly  appear  from 
the  records  that  it  was  harmless,  the  Judg- 
ment must  be  revised.  St  L.  d:  S.  F.  B.  Go. 
T.  Grabtree.  68  Ark.  1S4,  62  S.  W.  64;  Neal 
T.  Brandon,  70  Arfc.  79;  66  a  W.  20a 


ST.  LOUIS  &  S.  F.  B.  CO.  T.  GEIDHR. 
(Sapreme  Gourt  of  Arkanaai.    Dec.  8,  1918.) 

1.  Gabbibbs  ({  821*)— Pebsoral  Iwjubim— 
InsTsuonONB— GoNomoN  or  Pbkuibbb. 

In  an  aetUn  for  personal  bdury  by  falliiig 
tbroogh  a  platform  at  defeodBufa  statioD, 
where  it  appeared  that  the  platform  had  a 
plank  flooring,  and  that,  while  the  part  where 
plaintiff  was  Injnred  had  been  designed  for 
freight,  it  was  seldom  so  used,  and  tfiere  was 
nothins  to  prevent  passengerB  from  going  upon 
it,  and  that  it  had  a  railing  to  prevent  per- 
sons walking  off,  defendant's  requested  in- 
stmctlona,  that  if  the  platform  was  intended 
for  freight,  and  there  was  no  necessity  for 
plaintiff  to  go  upon  It,  It  would  not  be  liable 
for  failure  to  keep  it  in  a  reasonably  safe  con- 
dition, and  that,  if  a  waiting  room  with  suffi- 
cient accommomtions  ezdusiTe  of  the  plat- 
form'was  furnished,  plaintiff,  injured  while  on 
the  platform  without  necesaity,  could  not  re- 
cover, were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Garriers, 
Cent  Dig.  U  1247,  1326-1886, 1348;  Dec  Dig. 
i  821.*] 

2.  Gabbibbs  (|  286*)— Gabbiaob  of  Pabsbh- 
OEB8— CoNumon  ano  Use  of  Pbejmtses. 

Bailroad  companies  must  keep  in  a  safe 
condition  all  parts  of  their  platforms  and  ap- 
proaches to  which  the  public  would  naturally 
resort  and  all  parte  of  their  station  groands 
reasonably  near  to  the  platform  where  passen- 
gers boarding  or  leaving  trains  would  ordi- 
narUy  be  likely  to  go,  and  especially  by  those 
rentes  snd  methods  which  tiie  company  has 
estabUsbed  by  its  own  customs  and  practice. 

[Ed.  Note.— For  other  cases,  see  Orriers, 
Cent  Dig.  H  U42-U48,  UCO-1162;  Dee.  Dig. 
S  286.*] 

8.  Gabbiebs  (H  827,  847*)— Fbbsonai<  Iitju- 

BIES— CONTBIBUTOBT  NeGUOBNCB— USK  Or 

Pbbuises. 

A  passenger,  injured  by  falling  through  a 

Jilatform  while  waitmg  at  defendant's  station 
or  a  train,  could  not  recover  therefor  if  he 
failed  to  exercise  ordinary  care  for  bis  own 
safe^,  which  faUnre  contribnted  In  any  degree 
to  Ms  Injury;  but  ordinary  care  did  not  require 
him  as  a  matter  of  law  to  remain  in  a  wait- 
ing room  until  the  arrival  of  his  train. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  H  1346,  1850-1386,  ^88-1897, 1402; 
Dea  Dig.  H  S27.  847.*] 

4.  Cabbibbs  d  818*)— Pbbsonai.  Intttbikb— 
Qubstioh  fob  Just— Gabs  of  Pbbuibes. 
On  evidence  in  an  action  for  injury  from 
falling  through  a  platform  at  defendant's  sta- 
tion while  waiting  for  a  train,  held,  that  the 
jnry  was  warranted  in  finding  that  the  plat- 
form was  one  which  passengers  would  be  like- 
ly to  use,  and  that  defendant's  duty  was  not 


discharged  by  having  a  safe  waiting  room  and 
a  safe  approach  therefrom  to  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Hk  1270,  1307-1814;  Dec  Dig.  I 

8ia«i 

6.  OABBiBBa  ({  820*)— Cabbzaob  or  Passkr- 
qbbs. 

On  evidence  in  an  action  for  personal  In- 
juries by  falling  tbrongh  the  depot  platform 
wtiile  plaintiff  was  wafting  for  a  tiun,  *el^ 
that  whether  defendant  shonid  be  charged  with 
knowledge  that  the  ^tform  would  be  so  u«d 
was  for  the  jnry. 

[Ed.  Note.— For  other  eases,  see  Oarrlera, 
Gent  Dia.  U  1U8.  1126,  1149,  IIBS.  llWk 

1167,  im,  aao,  im  im  i24i,  i24i£  iau»- 

1826;  Dec.  Dig.  I  m.*}^ 

Appeal  from  Circuit  Court,  MisaiaBiHd 
Countr;  W.  X  Driver,  Jvdga 

Actlim  by  W.  H.  Orider  agaliut  0ie  St. 
Louis  &  San  Francisco  Bailroad  Oonqiaiiy. 
Judgment  for  plaintU^  and  defendant  ap- 
peals. Affirmed. 

Appellee  instituted  this  suit  in  the  drcnlt 
court  of  Mississippi  county  to  recover  damr 
ages  for  certain  injories  received  by  him  by 
falling  through  appellant's  depot  platform  at 
the  staticm  of  Orlder,  In  said  county,  March 
8,  1812.  The  suit  was  tried  at  the  January 
term,  1818,  and  resulted  In  a  vwdict  for  ap- 
pellee for  $2,000,  from  which  the  appellant 
has  i^pealed  to  this  court 

There  was  no  real  conflict  In  the  evidettcei, 
and  no  complaint  is  now  made  tliat  tiie  dam* 
aces  wwe  excessive.  Appellee's  testimony 
was  Bubstantally  as  foUomi:  "I  live  near 
Orider  station,  and  went  to  the  depot  just 
across  the  tracka  from  my  store  to  take  the 
north-bound  train  for  Osceola.  The  train 
was  due  about  7:  SO  p.  m.  but  was  about  15 
minutes  late.  I  came  to  the  station  at  night 
and  stopped  at  the  store  and  stood  there  and 
talked  nntU  about  train  time,  and  I  walked 
over  to  the  depot  and  sat  in  the  waiting  room 
awhile,  and  the  train  didn't  come,  and  I  got 
restless.  Wlien  the  train  did  not  come  on 
time,  walked  out  the  door,  and  ttie  train  ap- 
preached  there  from  the  south  going  north. 
I  walked  to  see  if  I  conld  see  It  down  the 
track,  and  I  walked  out  there  and  conldnt 
see  any  lights,  and  so  I  Just  tiioughtlessly 
wandered  around  on  that  side  of  the  platform 
there  that  adjoins  that  other  one.  'niere's  a 
railing  around  all  of  tium  which  nearly  ev> 
ery  one  that  comes  to  take  a  train  uses,  and 
after  I  made  a  few  st^  on  tbe  platfonn  my 
right  foot  all  at  once  just  w^t  right  down, 
and  my  whole  w^ht  right  on  it,  you  know, 
and  then  tbe  floor  had  pulled  away  (Indicat- 
ing), and  I  had  to  crawl  up  ov^  this  sprain- 
ed foot  to  keep  fr<Mn  rolling  under  the  depot** 
Aitpellee  further  testlfled  that  the  platform 
where  he  waa  injured  .was  only  about  five 
feet  from  the  door  of  the  passenger  waiting 
room,  and,  although  It  waa  conatmcted  as  a 
fr^ht  platform.  It  was  seldom  used  as  such; 
that  it  was  commonly  used  by  paseengers 
who  were  waiting  for  trains:  and  that  there 
was  a  railing  abont  waist  bigtk  on  Its  sootb 


•For  othsr  easM  sss  mam  tople  sad  smUob  NCHBBB  In  Dse.  Dig.  A  Am.  Olg.  KvVo.  Serlss  *  RsP'r  iBdexas 


Digitized  by 


Google 


ST.  i^uis  A  a  r.  B.  00.  T.  oridbb 


1088 


side  which  prevented  paasengen  from  walk- 
ing off  of  it;  and  that  he  had  nmny  times 
walked  on  It  In  perfect  safety,  and  he  sup- 
posed It  was  safe  at  the  tUae  of  his  injury. 
'Witness  lived  near  the  depot,  and  was  fre- 
quently a  passenger  there,  and  liad  at  one 
time  been  the  agent  at  this  station,  and  had 
seen  many  passengers  standing  on  this  plat- 
form. This  platform  was  built  to  the  aonth 
end  of  the  depot  and  was  on  a  level  and  con- 
nected with  the  platform  between  the  depot 
and  the  railroad  trades.  Had  this  railing 
been  on  the  west  end  of  the  platform  where 
appellee  was  hart.  It  would  have  kept  passen- 
gers from  going  on  it,  while,  being  at  the 
soath  end,  it  prevented  passengers  who  went 
upon  it  from  walking  off  of  it.  There  was  a 
lamp  on  this  platform,  bat  it  was  not  light- 
ed at  the  time  of  the  injury.  There  was  no 
necessity  for  appellee  to  go  upon  this  plat- 
form to  take  the  train,  and  he  went  there  be- 
cause he  was  restless  and  had  grown  tired 
waiting  for  his  train,  which  was  behind  time. 
All  of  the  platform  which  It  was  essential 
appellee  should  use  to  enter  the  train  was 
in  a  safe  condition. 

The  appellee  requested,  and  the  court  gave, 
the  following  instructions: 

"(1)  It  Is  the  duty  of  railroad  companies  to 
exercise  ordinary  care  to  keep  In  reasonably 
safe  condition  all  portions  of  their  platforms 
and  approaches  thereto  to  which  persons  pur- 
chasing tickets  with  the  view  of  becoming 
passengers  upon  trains  would  naturally  or 
ordinarily  be  likely  to  go. 

"(2)  If  you  find  from  a  preponderance  of 
the  evidence  that,  on  the  date  of  the  alleg- 
ed injury,  defendant  was  n^Ilgent  in  failing 
to  ezerdse  ordinary  care  to  keep  In  a  rea- 
sonably safe  condition  the  approach  to,  or 
portion  of  its  platform  at  Qrider  station, 
and  further  find  that  from  such  evidence 
such  approach  to  or  portion  of  its  platform 
was  located  where  persons  purchasing  tickets 
with  a  view  of  taking  passage  on  defendant's 
trains  would  naturally  or  ordinarily  be  like- 
ly to  resort,  and  you  should  fnrtber  find  from 
such  proof  that  plaintiff  on  aaid  date  had 
pundiased  a  ticket  with  the  intention  of  tak- 
ing passage  on  defendant's  train,  and  while 
awaiting  such  train,  and  In  the  ezerdse  of 
care  for  hla  own  safety,  was  injured  by  step- 
ping upon  and  having  his  ankle  sprained  in 
such  defective  platform  or  approadi,  you 
should  find  for  the  plaintiff.  ^ 

"&)  If  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  In  this  case  failed  to 
exercise  reasonable  and  ordinary  care  for 
his  own  safety,  and  such  failure  on  hfs  part 
in  any  degree  contributed  to  his  injuries^  he 
cannot  recover.  The  burden  of  proof  of  con- 
tributory negligence  is  upon  defendant,  who 
must  establish  the  same  by  a  pr^mnderance 
of  the  evidence  unless  the  same  suffldently 
appears  from  proof  on  part  of  plaintiff." 

Appellant  requested  two  instructions,  num- 
tend  1  and  2,  but  both  wen  nfoaed  and 
tlW7  rod  as  ftdlowi; 


**a)  Ton  «re  Instmcted  fbst  If  you  find 
and  believe  from  the  evldmoe  that  the  plat> 
form  In  question  wherenp<m  plaintiff  was  In- 
jured was  constmcbed  by  the  railroad  com- 
pany for  the  use  and  aocommodatiou  of  ita 
patrons  in  handling  and  discharging  frelitbt 
and  was  not  intended  by  the  railroad  com- 
pany tor  the  use  of  pass^igers  In  going  to 
and  from  its  trains  or  to  and  from  its  depoti 
and  yoa  further  And  that  It  vaan*t  neces- 
sary for  the  plalntiUC  to  occupy  any  portion 
of  this  platform  where  he  was  injured  in 
reaching  the  depot  from  the  trains  or  the 
trains  to  the  d^t  or  bis  home  or  place  of 
bosineas  from  the  depot  or  trains,  then  the 
company  was  not  due  to  keep  that  portion  of 
the  platform  intended  for  the  use  of  freight 
in  a  reasonably  safe  condition,  and  is  not 
liable  to  this  plaintiff  for  its  failure  to  do  so. 

"(2)  Ton  are  instructed  that  If  yon  And 
and  believe  that  the  defendant  company  fur- 
nished a  waiting  room  at  the  station  of  Grl- 
der  suffldent  to  accommodate  this  plaintiff 
and  the  other  passengers  on  the  day  plaintiff 
was  injured,  and  also  fnmUfhed  snfltelent 
platform  reaching  from  tbo  depot  to  the 
trains,  and  the  plolntlfl  unnecessarily  and  In 
the  ni^ttime  and  in  the  darkness  of  ni^t 
and  without  any  necessity  for  so  doing  wait 
upon  the  platform  provided  for  the  use  of 
patrons  in  the  handling  of  £relght  and  re- 
ceived the  Injuries  combined  of,  then  he 
could  not  recover." 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  W.  J. 
Orr,  of  Springfield,  Mo.,  for  appellant.  J,  T. 
Ooston,  of  Osceola,  for  appellee. 

SMITH.  J.  (after  stating  the  facts  as 
above).  [1. 1]  We  think  the  court  did  not  err 
in  giving  the  Instructions  requested  by  appel- 
lee and  in  refusing  those  asked  by  appellant 
under  the  facts  In  this  case.  In  effect,  the 
instructions  requested  by  appellant  told  the 
Jury  that  if  the  platform  on  which  appdlee 
was  hurt  was  intended  for  use  in  handling 
and  discharging  freight  and  was  not  intend- 
ed by  the  railroafl  company  for  the  use  of 
passengers  in  going  to  and  from  its  trains, 
and  there  was  no  necessity  for  appdlee  to 
occupy  any  portion  of  the  platform  in  reach- 
ing the  depot  or  train,  appellant  was  under 
no  obligation  to  keep  it  In  a  reasonably  safe 
condition  and  would  not  be  liable  for  Its 
failure  to  do  so.  And  further  that,  if  a 
waiting  room  with  sufficient  accommodations, 
ezdusive  of  the  platform  in  question,  had 
been  fomlshed,  and  app^ee  went  upon  the 
defective  platform  in  ttie  nighttime  when 
there  was  no  necessity  for  him  so  to  do,  he 
could  not  recover.  The  duty  of  railroad  com- 
panies in  making  their  depots  and  platforms 
safe  is  announced  in  the  case  of  Texas  &  8t 
Louis  Ry.  Co.  V.  Orr,  M  AA.  182,  whwe  the 
f<dlowlng  language  was  used :  "As  a  general 
rule,  railroad  companies  are  bound  to  keep 
In  a  safe  condition  all  portions  ot  their  lAat- 
forms  and  approadies  thereto,  to  vrtilch  tbe 
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pnbUc  do  or  wonld  natarally  resort,  and  all 
portions  of  tbcdr  station  grounds  reasonably 
near  to  tlw  platform  where  passoigers,  or 
ttiose  who  have  purchased  tldtets  with  a 
view  to  take  passage  on  the  cars,  or  to  de- 
bark from  them,  wonld  naturally  or  ordi- 
narily be  likely  to .  go ;  and  espedally  by 
those  routes  and  methods  wblch  the  company 
hare  established  by  Us  own  customs  and 
practice,  aa  here.  This  Is  well  ei^bllshed." 
▲  number  of  cases  are  there  dted  In  snroort 
of  the  court's  declaration  of  the  law.  The 
aboTe  statement  of  the  law  has  been  ex- 
pressly approred  In  the  f  (dlowing  cases,  sev- 
eral of  wUch  quote  wtOi  approval  the  exact 
language  of  ttiat  opinion :  Railroad  Cald- 
w^  93  Ark.  286.  124  S.  W.  1034 ;  Railroad 
T.  Z>ooley,  77  Ark.  061,  02  S.  W.  789  ;  8t  L., 
X  M.  ft  8.  B.  Go.  V.  Bamett,  66  Aik.  208,  45 
S.  W.  660;  Arkansas  Midland  By.  Co.  v. 
Robinson,  96  Ark.  32, 130  S.  W.  636. 

[9, 4]  Appellee's  Instructions  In  the  present 
case  substantially  conformed  to  the  law,  aa 
announced  In  the  above-cited  cases,  and  we 
think  were  properly  given  under  the  facts  in 
this  case.  These  Instructions  do  not  give  the 
passenger  authority  to  ramble  at  will  over 
the  premises  of  the  railroad  company  adja- 
cent to  the  depot,  and  they  Impose  upon  the 
carrier  the  obl^ation  and  duty  only  of  mak- 
ing those  premises  safe  which  passengers 
wonld  likely  and  ordinarily  use  when  wait- 
ing to  take  passage  upon  trains.  The  third 
Instruction  given  at  appellee's  request  prop- 
erly told  the  jury  that  there  can  be  no  recov- 
ery If  the  passenger  failed  to  exercise  ordi- 
nary care  for  his  own  safety  If  such  failure 
contributed  In  any  degree  to  his  Injury. 
Here,  the  platform  appears  to  have  been  but 
a  single  structure  built  in  part  of  gravel  or 
silica  and  of  wood,  with  a  plauk  flooring  and 
all  upon  the  same  level,  so  that  passengers 
used  all  portions  of  It  alike.  And  while  a 
part  of  it  bad  been  designed  for  loading  and 
unloading  freight  into  wagons,  It  was  seldom 
used  as  such,  and  there  was  nothing  to 
prevent  passengers  from  going  upon  It,  as 
they  did  upon  other  parts  of  the  platform. 
Indeed,  the  Jury  might  have  found  that  the 
railing  on  the  south  end  was  an  invitation  to 
pass^gers  for  its  use,  for,  had  the  railing 
been  put  upon  the  west  side,  it  would  have 
k^t  tiiem  off  entirely. 

Appellee's  first  Instruction  told  the  Jury 
that  it  was  the  duty  of  the  railroad  company 
to  exercise  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  all  platforms  and  ap- 
proaches upon  which  passengers  would  nat- 
urally or  ordinarily  be  likely  to  go,  and  we 
think  the  Jury  was  warranted  in  finding  that 
this  was  such  a  platform,  and  that  appel- 
lant's duty  was  not  discharged  by  having  a 
safe  waiting  room  and  a  safe  approach  there- 
from to  the  train.  The  railroad  company 
must  be  charged  with  the  knowledge  that 
passengers  might  not  remain  in  the  waiting 


rooms  until  the  arrival  of  the  trains.  Nor 
does  ordinary  care  for  one's  safety  Impose 
such  duty  upon  passengers  as  a  matter  of 
law,  so  ttiat  the  failure  to  remain  in  a  wait- 
ing room  until  the  arrival  of  the  train  would 
necessarily  eonstltnte  negIlgeno&  It  Is  tme 
It  was  said  in  the  case  of  LltUe  Bode  ft  Ft 
Smith  R.  Oo.  V.  Gavanesse^  48  Ark.  106^  2  8. 
W.  COS,  that  "the  duty  of  the  carrier  to  keep 
its  platfbrm  and  approaches  thereto  In  good 
conditioa  and  to  provide  safe  and  convenient 
means  of  entrance  and  deswxture  creates  tlie 
reciprocal  duty  on  the  part  of  the  passengov 
to  occupy  the  premises  provided  for  their 
use  In  waiting  for  trains  and  In  going  to  and 
from  the  carrier's  d^t,  offices,  platform, 
and  trains  to  use  the  ways  and  means  pro- 
vided for  that  purpose.**  But  the  facts  of 
that  case  were  entirely  dissimilar  from  those 
of  the  present  case,  as  the  Injured  party  in 
that  case  had  gone  to  a  place  where  the  rail- 
road company  could  not  have  auUdpated  a 
passenger  would  go,  and  where  there  was  no 
duty  to  make  Qie  place  safe.  The  Inatmc- 
tlons  sfiY&i  do  not  offend  against  the  law  aa 
announced  in  the  cases  dted,  while  the  in- 
structions reiinested  by  appeUant  undertake 
to  apply  to  the  facta  of  Uils  caae  the  law 
applicable  to  the  facta  in  the  Cavanesse  Case, 
and  they  apparently  stat6  the  law  to  be  that 
the  railway  company  was  under  no  duty  to 
keep  the  platform  safe  if  it  was  designed  as 
a  freight  platform,  and  Ignwes  the  tact  that 
it  was  ordinarily  and  commonly  used  by  pas- 
sengers as  a  part  of  the  passenger  platform. 

[S]  It  was  a  a^iestlon  of  fact  for  submis- 
sion to  the  Jury  whether  appellee  and  other 
passengers  had  the  right  to  be  npon  this  de- 
fective platform  and  that  the  railroad  com- 
pany should  be  charged  with  knowledge  that 
It  would  be  so  used,  and  the  verdict  of  the 
jury  settled  that  question  of  fact 

The  judgment  of  the  court  below  la  there- 
fore affirmed. 


DRAINAGE  DIST.  NO.  1  or  CROSS  COUN- 
TY V.  ROLFE  et  aL 

(Snpreme  Conrt  of  Arkansas.   Dee.  8*  1913.) 

L  Afpbai.  and  Ebbob  (|  669*>— Bstxbubb- 

WCNI— PBOOKBDinOS— APPKAIk 

Tb9  part  of  the  record  in  proceedlnn  to 
establish  a  drainage  district,  brought  up  from 
the  connty  conrt  uter  the  taking  of  an  appeal 
from  a.  judgment  of  the  drcoit  court  reven- 
ing  the  judgment  of  the  county  court  estah- 
lisbins  the  district,  cannot  be  coondered  by 
the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  AppMl  and 
Error,  Cent  Dig.  ft  2884r^»48;  Dee.  Di«.  f 
669.*] 

2.  Daanra  (|  86*)  —  HerABtiBHimra — Pno- 

OEXnXJTOft— APPKAIm 

An  appeal  from  an  order  of  the  eonnty 
court  eBtabiisblng  a  drainase  district  must  b« 
granted  by  the  court,  and  not  by  tbe  clerk,  and 
the  order  fixing  the  amoimt  of  tiie  bond  which 
is  equivalent  to  granting  tbe  appeal  most  be 
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entered  at  the  term  when  the  final  order  ea- 
taUishiQK  the  district  in  made. 

[Ed.  Note. — For  other  cases,  see  Drains, 
Cent  Dig.  SI  44.^;  Dec  Dig,  S  SO.*} 

8.  DBAIRB  (I   86*)  —  ESIABUSHUENT  — PBO- 

oxXDiKOB— Appeal. 

The  failure  to  moTe  the  circuit  court  to 
dismiss  an  appeal  from  the  county  court  ee- 
tabUshing  a  dr^nage  district  on  the  ground 
that  the  statutory  requirements  essential  to 
perfecting  an  appeal  were  not  taken  does  not 
operate  as  a  waiver  of  the  defect  of  the  Ju- 
risdiction of  the  circuit  court,  where  there  Is 
an  entire  absence  of  anything  in  the  record 
showing  an  appeal  foom  the  county  court 

[Ed.  Note^For  other  cases,  see  Drains, 
Cent  Dig.  H  44-60;  Dea  Dig.  i  86.*] 

4.  Drains  H  86*)  — Estabushuknt^Pbo* 

CEKDIITOa— ApPEAI,. 

The  circuit  court  on  appeal  from  an  order 
of  the  county  court  establishing  a  drainage  dis- 
trict may,  while  the  caae  Is  pending  before  it 
allow  the  bringing  up  from  the  county  coart  of 
an  amendment  so  as  to  show  the  allowance  of 
an  appeal  and  thus  establish  jurisdiction  to  re- 
■view  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  Dig.  H  44r^ ;  Dec  Dig.  §  86.*] 

5.  Drains  (S  86*)— BaTABLXSHiiENT— Proceed- 

Where  the  Supreme  Court  reversed  a 
judgment  of  the  circuit  court  reTenang  an  or- 
der of  the  county  court  establishing  a  oralnage 
district,  on  the  ground  tiiat  there  was  no  vahd 
appeal  to  the  circuit  court,  and  remanded  the 
case  for  farther  proceedings,  the  drcuit  court 
could  allow  the  record  of  the  county  court  to 
be  amended  so  as  to  show  the  necessary  facts, 
conterrlng  jurisdiction  <Hi  appeal. 

[Ed.  Note.— For  other  cases,  see  Drains, 
Cent  lUg.  IS  44-60;  Dec  Dig.  f  86.*] 

Appeal  from  Circuit  Court,  Cross  Ocmnty; 
Frank  Smith,  Judge. 

Proceedings  for  the  establishment  of 
Drainage  District  No.  1  of  Cross  County,  in 
which  F.  D.  Bolfe  and  others  lodged  a  tran- 
script in  the  Circuit  Court,  and  from  a  Judg- 
ment of  the  Circuit  Court  reversing  the  or- 
der of  the  County  Court  establlBhing  the  dis- 
trict, with  directions  to  enter  Judgment 
against  the  petitioners  for  the  district,  the 
district  appeals.  Reversed  for  farther  pro* 
ceedlngs. 

Lb  C.  Going,  of  Memphis,  Tenn.,  for  appel- 
lant O.  N.  ElUougb,  of  Wynne,  and  J.  F. 
Summers,  of  Angnsta,  for  utpellees. 

McCULLOCH,  C  J.  Drainage  district  No. 
1  of  Cross  county,  Ark.,  was  established  by 
an  order  of  the  county  court  of  that  county 
made  pursuant  to  a  pietitlon  of  landowners, 
and  all  the  proceedings  appear  to  have  been 
In  conformity  with  the  statutes  of  this  state 
r^;ulatfng  the  establishment  of  drainage  dis- 
tricts. The  final  order  was  entered  by  the 
county  court  on  June  23, 1911,  and  thereafter 
appellees,  F.  D.  Bolfe  and  others,  who  were 
the  owners  of  lands  affected  by  the  establish- 
ment of  the  district,  lodged  a  transcript  of 
the  proceedings  in  the  drcolt  court,  where 
the  case  was  heard  as  on  appeal.  The  judg- 
ment of  the  circuit  court  was  rendered  on 
June  25,  1912.    The  court,  finding  that  the 


proposed  ImproTement  was  not  practicably 
reveraed  the  order  of  the  county  conri:,  irtth 
directions  to  enter  Judgment  accordingly 
against  the  petitioners  for  the  district  An 
appeal  was  prosecuted  to  this  court,  the 
same  being  granted  by  the  clerk  of  Uils 
court  on  March  13,  1918. 

The  record  lodged  here,  which  contains  a 
transcript  of  the  record  and  i^oceedings 
in  the  county  court,  does  not  show  anything 
about  the  remonstrance  of  appellees  against 
the  f ormatloa  of  the  district  nor  th^ 
peal  from  the  county  court,  if  any  was  grant- 
ed. The  record  does  not  show  anything 
about  a  remonstrance,  or  an  appeal,  or  any 
of  the  steps  necessary  In  taking  an  appeal, 
and  no  qtiestlon  was  raised  In  the  trial  below 
as  to  tibat  defect  In  the  record,  and  the  cir- 
cuit court  proceeded  to  a  trial  without  objeo- 
tion  from  any  oue  as  If  an  appeal  had  been 
properly  taken.  This  defect  In  the  record 
was  suggested  for  the  first  time  when  appel- 
lant's brief  was  filed,  and  It  la  Insisted  that 
the  circuit  court  was  without  Jurisdiction 
and  its  Judgment  void  t>ecause  there  Is  no 
record  showing  the  granting  of  an  appeal  or 
any  of  the  essential  steps  in  that  direction. 
Since  the  filing  of  appellant's  brief,  appellees 
obtained  an  order  of  the  county  court, 
tered  nunc  pro  tunc;  showing  the  granting  of 
an  appeal  on  the  day  the  Judgment  of  that 
court  establishing  the  district  was  rendered. 
A  copy  of  that  order,  together  with  a  copy  of 
the  appeal  bond  and  remonstrance  against 
the  formation  of  the  district,  all  duly  certi- 
fied by  the  clerk  of  the  county  court,  were 
filed  in  the  circuit  court  and  have  been 
brought  here  by  writ  of  certiorari.  This 
was  all  done,  as  before  stated,  since  the  case 
has  been  brought  here  on  appeaL  It  appears 
that  an  appeal  was  t&kea  to  the  circuit  court 
from  the  last  order  of  the  county  court  en- 
tering nunc  pro  tunc  the  order  granting  the 
appeal,  and  we  are  now  asked  to  postpone 
the  hearing  of  the  cause  until  the  record  of 
the  circuit  court  on  that  axqpeal  can  be 
brought  her& 

[1]  It  Is  unnecessary  to  further  postpone 
the  case,  for  the  reason  that  none  of  the 
record  brought  up  from  the  county  court  aft- 
er the  appeal  was  taken  from  the  circuit 
court  to  this  court  can  be  considered.  The 
transcript  of  the  county  court  proceedings 
cannot  now  be  amended  so  as  to  bring  in 
matters  which  were  not  part  of  the  record  in 
the  circuit  court  at  the  time  that  court  heard 
the  case.  The  circuit  court  could  amend  its 
own  records  in  any  way  necessary  to  speak 
the  truth,  but  It  cannot  make  a  new  record 
of  things  which  did  not  exist  at  the  time  of 
the  trial  in  that  court ;  nor  can  we  consider 
on  appeal  anything  that  was  not  a  part  of 
the  record  at  that  time.  This  leaves  the  rec- 
ord without  any  showing  whatever  that  an 
appeal  was  taken  to  the  circuit  court  from 
the  county  court 

[2]  The  matter  of  appeals  from  orders  of 
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county  oonrts  flBtabUsUnc  drainage  dis- 
tricts was  folly  considered  by  this  court  In 
tbe  case  of  Drainage  IMsMct  No.  7  t. 
Btnart;  104  Ark.  US,  147  8.  W.  460,  and  tbe 
necessary  steps  to  perfect  an  aiveal  were 
pointed  oat  In  that  case  we  said:  "Un* 
der  tbe  statute,  the  court  most  grant  the  ap- 
poU,  and  not  tbe  deife.  The  order  fixing  the 
amount  ttf  tlw  bond,  wbldi  Is  eqalvalent  to 
granting  tiie  a]M>6al,  nmst  be  entered,  as  be- 
fore stated,  at  the  term  whai  the  final  or- 
der, is  made  establishing  the  district  •  •  • 
.  These  statutcwy  reanlraiients  are  essential  to 
jurisdiction,  and  therefore  they  cannot  be 
waired.  This  is  a  special  statntory  proceed- 
ing, and,  the  statute  baring  prescribed  the 
manner  in  which  the  appeal  shall  be  takoi, 
It  supersedes  tbe  general  statute  upon  the 
subject  of  appeals  from  tbe  coun^  court,  as 
contained  In  section  1487  of  Klrby's  Digest 
The  statute  prescribing  the  meOiod  for  tak* 
Ing  appeals  In  these  cases  must  be  followed 
BubstanUally  In  order  to  gire  the  court  Jnrls- 
dlctl(m.  The  decisions  of  this  court  holding 
that  a  failure  to  make  a  motion  to  dismiss 
and  to  have  the  drcnlt  court  rule  on  tbe 
motion  la  a  walrer  of  the  afildavlt  or  some 
other  statutory  requirement  for  an  appeal 
under  the  general  statutes  r^^atlng  appeals 
cannot  have  any  application  here,  for  tbe 
reason,  as  stated,  ^t  ttils  Is  a  special  stat- 
utory proceeding  and  the  method  prescribed 
ther^  Is  mandatory  and  Jurisdictional,  and 
caxmot  be  waived.  •  •  •  TbB  record  in 
this  case  falls  to  show  that  there  was  a 
prayer  fbr  an  appeal  which  was  granted  by  the 
county  court  This  court  has  often  held 
tha^  In  order  to  Invest  a  court  to  which  an 
appeal  Is  taken  with  Jurisdiction,  It  Is  neces- 
sary that  It  appear  Quit  the  appral  was  pray- 
ed for  and  granted  in  the  lower  coart**  This 
dedston  is  dedsive  of  the  question  now  be- 
fore us,  for,  it  ttie  circuit  court  did  not  pos- 
sess jurisdiction  at  the  time  it  undertook  to 
sender  Judgment,  tbe  Judgment  la  void. 

[S]  Nor  was  the  dsteet  of  Jurisdiction 
waived  1^  a  failure  to  move  tbe  court  to 
dlsmlsB  tbe  appeal.  That  point  is  covered  in 
the  opinion  In  the  Stuart  Case,  supra.  It 
may  be  that  the  ftdlnre  to  more  to  dismiss 
mUcht  waive  some  of  the  prdiminary  steps 
toward  granting  an  an>eal,  bnt,  certainly,  it 
would  not  be  a  waiver  of  tbe  entire  absence 
of  anything  In  the  record  showing  an  appeal. 
It  is  unfortunate  that  the  case  must  be 
reversed  on  this  ground,  for  the  additional 
record  brought  here  concerning  tbe  orders  of 
the  county  court  indicates  that  an  appeal 
was.  In  fact  granted ;  but  there  Is  no  escape 
from  tbe  conclusion,  if  we  are  to  pursue  any- 
Hilng  like  an  orderiy  procedure  In  Jndldal 
administration,  that  tbe  Jurisdiction  of  the 
circuit  court  must  be  tested  by  the  contents 
of  the  record  as  It  stood  when  the  case  was 
tried.  It  would  be  an  exeidse  of  original 
Jurisdiction  for  us  to  go  back  to  the  record  of 
the  county  court  now  to  ascertain  what  it 


disdosed,  or  should  have  dlsdosed,  at  the 
ttme  the  case  waa  on  trial  in  tbe  drcult 
court 

[4, 1]  Tbe  circuit  court,  while  the  case  waa 
pending  there,  might  have  allowed  an  amend- 
moit  to  be  brought  in  from  the  county  court 
so  as  to  show  the  allowance  of  an  appeal, 
thus  establishing  the  Jurisdiction  of  the  cir- 
cuit court  to  review  tbe  proceedings;  and 
when  the  case  is  remanded  it  is  still  within 
tbe  power  of  ttie  drcult  court  to  allow  tba 
record  of  the  county  court  to  be  amended  so 
as  to  show  the  necessary  Jurisdlctlonai  facts. 

The  Judgment  must  therefore  be  revoraed : 
bnt  Inasmuch  as  tbe  record  brontfkt  hera 
Indicates  to  ns  that  tbe  necessary  amdod* 
ment  has  been  made  In  the  county  court  and 
can  be  added  to  the  record  of  the  drcult 
court,  the  cause  will  be  remanded  for  further 
proceedings  If  the  Jorlsdictifm  of  tiie  court  ia 
properly  shown  upon  tha  corrected  leoort. 
It  Is  so  ordered. 

SBflTH.  1„  not  participating 


BROWS  T.  ALLBRIOHT  et  sL 

(Supreme  Court  of  Arkansas.    Dec.  8,  I9I3L) 

1.  UOBTGAQBS  (I  463*)— AOTIOH  TO  FOBBOHiOai 
— BVZDBHCB— TUCB  OF  PaTUIR. 

Evidence,  In  an  actioD  to  foredose  a  Diort" 
gage,  Md  to  show  that  at  the  time  die  mort- 
gagee's second  deed  to  the  mortgagor,  relea^ 
Ing  a  conditiou  in  tbe  first  deed,  was  executed 
and  deposited  In  a  bank  for  delirety  when  the 
mortgage  was  paid,  there  was  no  time  fixed 
within  which  payment  should  be  made. 

rKd.  Note.— For  other  cases,  see  Mortgages, 
CentDig,  H  1361,  136S-1368 :  Dee.Dig.  g  4e3.»J 

2.  Frauds,  Statuts  or  (|  74*)— Ibteebst  is 

KeAI,  PhOPXBTT— CONTttACT  TO  CJONVIT. 

Where  a  mortgagee  executed  a  warranty 
deed,  releasing  a  condition  in  a  prior  deed,  and 
deposited  it  with  a  third  party  for  delivery  to 
the  mortgagor  when  the  mortgage  shoold  be 
discharged,  and  thereafter  gave  hu  written  re- 
ceipt for  flOO  paid  on  tbe  mortgage,  the  trans- 
action was  not  a  parol  contract  for  tbe  coc- 
T^ance  of  land,  within  the  statute  of  frauds, 
but  an  executed  contract,  to  take  efCsct  when 
the  mortgage  was  paid. 

[Ed.  Note.— For  otiier  cases,  see  Frauds, 
Statute  of.  Cent  IHg.  U  88,  122-181;  Dec. 
Dig.  S  74.*] 

8.  BscBows  (t  8*)— Right  to  Recau.. 

Where  a  deed  evidendng  a  gift  of  land  t* 
trustees  of  a  church  was  deposited  In  a  bank, 
to  be  delivered  on  their  payment  of  a  mortgage 
debt  to  the  grantor,  the  gift  would  be  complete 
when  inch  payment  was  made,  and,  where 
he  sobseqnentqr  accepted  payments  on  the 
nortesge  debt  knowing  that  th^  were  made  mi 
condition  that  the  deed  was  to  be  delivered  on 
discharge  thereof,  he  could  not  iHthdraw  tha 
deed  without  giving  tbe  trustees  an  opportunity 
to  comply  with  the  conditioo  as  to  deUvery. 

[Ed.  Note.— For  other  cases,  see  EscrowiL 
Cent  Dig.  81  9.  10:  Dea  Dig.  f  &*] 

Appeal  from  Olay  Ohaneny  Omnt;  Gbaa. 

D.  Frierson,  Chancellor. 

Action  by  Abe  Brown  against  J.  A.  All- 
bright  and  others,  trustees,  etc.,  with  crosa- 
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con^lRiiit  by  d^SaWIantB.  Decree  tor  plsln- 
tlff  on  condition,  and  lie  appeals  Affirmed. 

TMa  Is  a  Bfdt  by  appellant  against  appel- 
lees as  trustees  of  the  Metbocllst  Bplacopal 
Church,  South,  at  Peach  Orchard,  Ark^  to 
foreclose  a  mortgage  on  the  church  lot  and 
house  executed  by  the  trustees  to  appellant 
The  lot  on  which  the  church  building  wan 
afterwards  erected  was  formerly  donated  to 
the  church  by  appellant  This  deed,  In  the 
babendum  clause,  contained  a  provision  to 
the  efTect  Qiat  the  trustees  were  to  hold  the 
eame  "so  long  as  the  same  shall  be  used  and 
occupied  as  a  Methodist  Church."  This  deed 
was  accepted  by  the  trustees  and  recorded  In 
April,  1906.  Appellant  thraeafter  loaned  to 
appellees  $620,  evidenced  by  promissory  notes. 
In  August,  ;1906,  the  trustees  proceeded  to 
erect  a  <^urch  house  on  the  lot  Some  time 
in  1910  the  trustees  and  some  of  the  other 
memb^B  of  the  Chnrdi  Informed  af^iellant 
that  they  were  unable  to  obtain  a  loan  from 
the  Ohurch  Oztenslon  Board  to  pay  off  the 
mortgage  to  appellant,  and  aN>^lant  there- 
upon, according  to'  the  testimony  tor  the 
appellees,  executed  to  them  a  warranty  deed, 
and  placed  It  in  the  People's  Bank  of  Peach 
Orchard,  Ark.,  with  Instructions  to  deliver  It 
to  the  trustees  when  the  mortgage  debt  was 
paid.  According  to  the  testimony  of  appe- 
lant, he  executed  the  warranty  deed  and 
placed  It  in  tiie  bank  to  be  dellv^ed  to  appel- 
leflB  when  the  debt  was  satlsfled,  but  that  It 
was  understood  and  agreed  at  the  time  with 
the  trustees  that  the  mortgage  debt  was  to 
be  paid  at  once.  This  was  In  the  latter  part 
of  the  year  19ia  On  the  14tta  day  of  April, 
1911.  the  Ladles'  Aid  Society  of  the  chnrch 
paid  flOO  on  Oie  mortgage  d^t>  which  was 
credited  on  one  of  the  notes.  Abont  the  16th 
ct  July,  1912,  nothing  more  having  been  paid, 
apptf  ant  wo&t  to  the  bank  and  requested 
that  the  deed  be  delivered  to  him,  which  was 
done,  and  he  diestroyed  It  In  addition  to  the 
mor^ge  ddbt»  afqpelluit  had  an  oi>en  ac- 
count against  the  chnrch  which  was  not  se- 
cured by  the  mortme.  There  bad  teea  aer- 
eral  payments  made  previous  to  the  execu- 
tion of  Uie  last  deed  which  appellant  credited 
on  the  open  account  The  appellant  contend- 
ad  that  at  the  time  those  payments  were 
made  nothing  was  said  as  to  which  debt  the 
payments  should  be  applied  on.  The  appel- 
leea,  on  the  other  hand,  contended  that  the 
payments  were  to  be  applied  on  the  mortgage 
debt  The  appelant  credited  his  open  ac- 
count with  certain  donations  that  he  had 
made  himself.  Appellant  asked  for  foreclo- 
sure of  the  mortgage  for  the  full  amount  of 
the  mortgage  less  the  credit  that  had  been  en- 
dorsed thereon.  The  appellees,  in  their  an- 
swer, which  they  made  a  cross-complaint 
asked  that  certain  payments  be  credited  on 
the  mortgage  debt,  and  not  on  the  account, 
and  that  appellant  be  required  to  execute  and 
d^ver  a  deed  with  general  warranty  to  the 
chnrch  lot  upon  the  payment  to  him  of  the 


balance  due  on  the  mortgage  debt  Tba 
court  Anmd  that  appellees  had  paid  the  sum 
of  flSEUM)  whidi  had  not  bew  credited  on  the 
mortgage  debt  and  that  the  sum  of  $490.80 
was  due  the  appellant  The  court  ordered 
the  property  sold  If  the  latter  sum  was  not 
paid  within  20  days,  and  that  before  the 
sate  appellant  should  execute  a  warranty 
deed  to  the  duirch  pn^wrty  In  favor  of  the 
appellees  and  deliver  it  to  the  commlsslfmer 
appointed  to  make  the  sal^  and  that  If  ai>- 
p^ees  should  pay  On  amount  of  the  judg- 
ment the  commissioner  should  deliver  the 
deed  to  them.  Other  facts  stated  In  the 
opinion. 

F.  G.  Taylw,  of  Coming,  fw  appellant  O. 
T.  Bloodworth,  of  Oomlnft  fear  appeltoes. 

WOOD,  J.  (after  stating  the  facts  as 
above).  I.  The  appellant  contends  that  the 
court  erred  In  finding  that  the  appellees  had 
paid  $186.00  on  the  mortgage  debt,  and  In 
holding  that  this  amount  should  be  credited 
thereon  Instead  of  on  the  open  account 

Appellant  does  not  question  the  correctness 
of  the  amount  of  the  payments  which  were 
credited  on  the  ind^tedness.  He  only  con- 
tends that  the  court  erred  in  placing  the 
credits  on  the  notes  instead  of  letting  them 
remain  on  the  open  account  where  appellant 
had  placed  them.  But  we  are  of  the  opinion, 
after  considering  the  exhibits  which  were 
Introduced  In  evldmce  and  abstracted  fully 
In  the  brl^  for  the  appellees,  In  connection 
with  the  testimony  of  the  ai^lant  and  of 
the  witnesses  on  behalf  of  the  appellees,  that 
the  court  did  not  err  In  crediting  the  amount 
named  on  the  mortage  debt  These  exhibits 
and  the  othor  testimony  convince  us  that  the 
parties  understood  at  the  time  ttiat  these 
paymoits  were  to  go  on  the  mortgage  dd>t. 
llbB  witnesses  who  made  the  payments  testi- 
fied that  tboy  directed  that  they  be  placed  on 
the  (^ur<A  debt  Appellant  when  asked  If 
the  parties  directed  what  application  should 
bo  madtt  of  the  payments,  said:  **I  dont 
know ;  they  brtd  me  only  jmt  to  apply  them 
on  the  clrandi  Mbt  I  don*t  know  that  the? 
spedfled  anything  partlcalar;  only  just  gave 
It  to  me  to  apidy  tm  the  bnsinefla" 

While  it  is  true  that  the  teetlnumy  shows 
that  the  appelant  had  an  open  account 
against  the  tOmrch  tn  addltkm  to  the  mort* 
gage  dcAt,  the  chancellor  evidently  found 
that  the  witnesses,  when  they  told  the  ap- 
pellant that  the  numey  was  to  go  on  the 
church  debt  meant  the  mortgage  deb^  and 
we  think,  taking  aU  tlie  testimony  together, 
that  the  <diancellor  wag  correct  in  so  inter- 
preting the  testimony.  It  could  serve  no  use- 
ful purpose  to  set  out  at  Imgth  the  testi- 
mony of  the  witnesses  concerning  this  mat- 
ter, but  it  suffices  to  Bay  that  the  finding  of 
the  dianceUor  on  Chla  point  is  not  clearly 
against  the  w^^t  of  the  «Tldenc& 

There  la  testimony  from  which  the  chancti- 
lor  might  have  found  that  tbm  notes  and 
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mortgage  tbat  were  executed  on  August  lOtb 
coreied  the  appellant's  c^n  account  to  that 
date  03  well  as  the  cash  that  he  advanced 
at  that  time.  The  mortgage  and  notes,  on 
their  face,  show  the  sum  of  $620  wMch  ap- 
pellees owed  appellant,  but  there  was  testt- 
mony  showing  that  appellees  only  received 
from  appellant  at  that  time  the  sum  of  $450 
In  cash;  so  that  the  balance  must  have  been 
used  to  apply  on  the  open  account  of  appel- 
lees with  appellant  dat  bad  accrued  prior 
to  that  time. 

II.  The  appellant  contends  that  the  court 
erred  in  requiring  appellant  to  execute  a 
warranty  deed  to  the  land  embraced  In  the 
mortgage. 

In  regard  to  the  execution  and  delivery  of 
the  second  deed,  which  was  a  warranty  deed 
without  any  limitations  or  reservations,  the 
appellant  testified  as  follows:  "I  heard  ru- 
mors that  there  was  complaint  about  the 
reservation  clause  In  the  (first)  deed,  and 
some  of  them  came  to  me  and  told  me  that 
they  wanted  the  deed  changed,  and  that  it 
I  would  make  a  warranty  deed  they  would 
take  it  up  right  away.  Mrs.  Allen,  for  one, 
told  me  that  they  would  raise  the  money  at 
once  if  I  would  make  a  good  deed.  AUbrlght 
(one  of  the  trustees)  also  said  that  they 
would  raise  the  money  and  pay  out  the  mort- 
gage right  away  If  I  would  make  a  deed, 
and  my  wife  and  I  made  a  deed  to  them,  and 
I  placed  it  In  the  bank  at  Peach  Orchard 
with  the  understanding  that  if  they  paid  the 
mortgage  off  the  deed  was  to  be  delivered 
to  the  church  people.  In  the  meantime  the 
Ladies*  Aid  paid  $100  on  the  mortgage,  and 
the  same  Is  credited  on  the  back  of  the 
not^  The  deed  lay  in  the  bank  something 
like  18  months,  and  the  conditions  in  the 
dliurch  changed  from  what  they  used  to  be 
BO  that  I  went  and  took  the  deed  down  and 
destroyed  it  I  considered  that  they  had  had 
ample  time  to  pay  it  if  they  Intended  to." 
In  another  place  In  his  testimony  be  says: 
"I  first  fell  out  with  tbe  church  when  they 
tiled  to  cany  that  road  boBdiaesB  Into  the 
church  along  some  time  last  summer.  The 
preacher  came  and  jumped  on  me  about  that 
road,  and  after  that  he  iweached  a  sermon 
that  was  pointed  to  reflect  <m  some  of  the 
young  ladles  of  the  town,  and  I  objected 
seriously  to  it  and  withdrew  from  the  ehnrdi. 
The  church  failed  to  have  the  same  peace 
and  quiet  it  did  before  the  drcnmstances 
cbanged  to  sncli  a  degree  that  I  had  my 
doubts  tbat  the  draxcb  would  be  used  as  a 
place  of  worship,  and  consequently  I  wltb- 
drew  Ok  deed.  I  bad  no  agreement  to  pot 
up  the  deed  and  just  pot  np  tbe  deed  with 
their  promise  to  pay.  I  now  r^se  to  give 
them  a  wartantr  deed,  even  tbongb  tiiey  pay 
every  cent  that  Is  dofc" 

The  testimony  of  the  trustees  and  one 
Mrs.  Allen  tended  to  show  tbat  they  Inform- 
ed appellant  Oat  the^  were  unable  to  raise 
tbe  neceesaiy  snbsci^ptlona  to  pay  off  ftta 


mortgage  debt  on  account  of  tbe  reservation 
in  the  first  deed.  They  told  Mm  that  Uie 
people  understood  that  be  had  givra  the 
church  lot,  but  they  found,  upon  investiga- 
tion, that  the  deed  contained  this  reservation 
clause  which  prevented  them  from  getting 
money  from  the  Church  Extension  Board  to 
pay  off  the  mortgage.  They  informed  appel- 
lant that  they  were  willing  to  pay  tbe  debt 
if  be  would  make  a  warranty  deed,  but 
that  they  would  not  pay  any  more  on  It  un- 
less he  would  make  a  warranty  deed.  Appel- 
lant stated  that  he  had  not  Intended  to  de- 
fraud anybody  by  the  way  he  drew  up  the 
deed,  and  If  th^  wanted  a  warranty  deed  he 
would  make  them  one  and  deposit  It  In  the 
bank,  and  when  they  paid  the  debt  off  he 
would  authorize  any  one  who  was  cashier  of 
the  bank  to  turn  the  deed  over  to  the  troa- 
tees  of  the  church.  He  also  stated  tbat  at 
that  time  the  Ladles'  Aid  had  $100  In  money, 
and  If  they  would  pay  the  $100  and  the  men 
of  the  community  $100  tbat  be  Umself  would 
donate  $100. 

Appellant  made  a  warranty  deed,  which 
was  satisfactory  to  tbe  trustees,  and  d^Kislt^ 
ed  it  in  the  bank;  the  cashier  statins  that 
It  was  bis  understanding  that  it  was  held  to 
be  delivered  when  the  mortgage  debt  was  set- 
tled. The  deed  was  executed  some  time  in 
November  or  December,  1910.  On  the  14Ui 
day  of  April,  1911,  the  LadleeT  Aid  Society 
paid  $100  on  the  mortgage  debt,  which  ap- 
pellant credited  on  the  notes.  On  the  15th 
of  July,  1912,  appellant  withdrew  the  deed 
from  the  bank  without  consulting  tbe  trus- 
tees or  obtaining  their  consent  to  Its  with- 
drawal. Tbe  testimony  shows  that  other 
sums  were  paid  which  be  accepted.  Mrs. 
Allen,  among  other  things,  stated  that  tb^ 
bad  been  informed  that  appellant  had  made 
and  deposited  the  second  deed  or  tbcty  would 
not  have  been  trying  to  raise  the  money. 
They  had  not  endeavored  to  raise  the  moaey 
before  that  time  because  everybody  they  ask- 
ed did  not  want  to  help  until  they  got  a  food 
deed.  After  the  deed  was  deposited,  the 
people  helped  mote  lUierally.  '"Tbere  was  no 
time  fixed  in  which  payment  was  to  be 
mad&** 

[1,1]  Tbe  i«e]MHidenuM!e  of  tbe  evidenoe 
diows  that  at  tbe  time  tbe  seccmd  deed  waa 
encated  and  deposited  In  tbe  bank  there 
was  no  time  fixed  In  which  the  mortgage 
debt  i^nld  be  paid.  The  depodtlng  of  tiie 
deed  and  tbe  written  rec^pt  of  tbe  payment 
of  $100  take  tbe  case  out  ot  fba  atatnte  of 
frauds.  It  was  not  a  parol  contnct  for  ttie 
conveyance  <tf  land,  but,  as  we  constme  it, 
an  ezecnted  contract  by  a  deposit  of  Qie 
deed  wbldi  conveyed  flie  titte  to  appellees, 
to  take  rffect  when  the  mortgage  debt  waa 
paid.  It  was  evident  tbat  at  tbe  time  ap- 
pellant made  tbe  deposit  Of  the  deed  with 
the  cashier  of  tbe  bank  he  Intended  that  it 
should  pass  entirely  b^ond  bis  contn^  and 
it  waa  only  neceesaiy,  in  order  to  ^Bectnal- 
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ly  conmr  ths  llfto  to  appeUeei,  that  tbey 
should  paj  off  the  mortgage  debt 

[t]  Wblla  it  IB  trne  tbat  both  deeds  en- 
denced  gifts  of  tbe  mpeUaot  of  tb»  land  In 
controversy,  yet  the  deposit  of  the  deed  in 
the  bank  to  be  deUvered  upon  tbe  payment 
of  the  debt  made  the  gift  complete  when 
tbat  event  ahonld  occar,  and  ainoe  appellant 
accepted  the  payment  f  100,  and  oUw  pay- 
ments, knowing  that  they  would  not  have 
been  made  except  upon  the  condition  that 
the  second  deed  was  to  be  delivered  upon 
the  payment  of  the  mortgage  debt,  he  coald 
not  wlthdiaw  the  deed  withoot  giving  tbe 
appellees  an  opportunity  to  comply  with 
the  conditions  apon  which  the  deed  was  de- 
posited In  the  bank.  The  grantor,  after  the 
appellees  had  partially  complied  with  the 
condition  upon  which  the  deed  was  deposited, 
was  under  obligation  to  allow  the  deed  to 
remain  in  the  bank  for  them.  Says  Chief 
Justice  Shaw,  in  Foster  v.  Mansfield,  S  Met& 
(Mass.)  412.  87  Am.  Dec.  1S4:  ^'Where  the 
future  delivery  Is  to  d^>end  upon  the  pay* 
ment  of  money,  or  the  performance  of  some 
other  condition,  it  will  be  deemed  an  escrow. 
*  *  *  StlU  it  will  not  take  effect  as  a 
deed,  until  the  second  delivery;  but,  when 
thus  delivered,  it  will  take  effect,  by  rela- 
tion, from  the  first  d^very."  See  Oiilley 
T.  Atkins,  7S  Conn.  886,  62  AtL  S37.  4  L.  R. 
A.  (N.  S.)  816,  112  Am.  St  Bep.  152.  While 
a  voluntary  grantor  or  donor  may  revoke 
his  gift  at  any  time  before  the  compliance 
by  the  opposite  party  with  the  conditions  up- 
on which  it  is  to  be  delivered,  yet  when  the 
grantee  or  donee  has  partially  complied  with 
such  conditions  to  the  acceptance  of  the 
donor  or  grantor,  the  latter  cannot  then 
withdraw  his  donation  without  giving  the 
donee  an  opportonlty  to  fully  comply.  See 
Mechanics  Nat  Bank  v.  Jones,  76  App.  mv. 
684,  78  N.  Y.  Supp.  800;  Id.,  176  M.  T.  018^ 
67  N.  B.  1085. 

Appellees,  under  the  evidence,  had  acquire 
ed  rl^ts  under  Uie  deed  which  could  not  be 
forfeited  without  giving  them  an  opportantty 
to  pay  off  the  mortgage  debt 

The  decree  Is  th«refi>ie  oorxect,  and  It  Is 
affirmed. 


80HUMAN  et  ux.  v.  OEOROB,  County  Judge, 
et  aL 

(Supreme  Court  of  Arkansas.   Dec  IB,  IBIS.) 

1.  ConvTiKS  (1  84*)— JuBisDicnoH  or  Coun- 
TT  OouBT  —  DEiauaRATioiir  OF  County 
atuonoH. 

The  county  ooort  has  exclusive  original  ju- 
risdiction to  determine  tbe  result  of  an  election 
held  on  the  qnesttoa  of  the  removal  ot  a  coun- 
ty seat 

[Ed.  Note.— For  other  cases,  sse  Counties, 
Cent  Dig.  U  34-87;  Dec  Dig.  t  84.*] 

2.  Dxins  d  68*)— TAl.tDiTr— MisvAKK. 

Kirby^  Dig.  S  1122.  provides  that,  before 
the  county  court,  which  has  excloslve  original 


Jurisdiction  to  determine  the  result  of  an  elec- 
tion held  to  decide  tbe  removal  of  a  coonty 
seat  shall  make  any  order  carrying  the  result 
of  an  election  thereon  into  effect,  the  vendor  or 
donor  of  the  new  location  shall  execute  and  de- 
liver to  the  ooanty  judge  a  flufflcieot  conveyance 
In  fee  simple  to  the  county  of  the  location, 
without  reservation  or  condition.  After  the 
county  court  had  made  an  order  eatabUshlng 
a  town  as  the  chosen  county  seat  and  pending 
a  ccmteat  over  tbe  election,  plaintiffs  ezecnted  a 
deed  donating  a  site  Uiereior..  Held  that  al- 
though tbe  order  of  the  counti^  judge  was  re- 
versed, the  deed  was  not  laralld  as  having  bs«i 
enented  under  a  mistake  of  fact 

en.  Notcr— For  otiier  eases,  see  Deed^  Cent 
.  H  156-164;  Dee.  DlgTl  69.*] 

8.  BviDSNcn  ({  420*)— Pabox.  Dvidenoe  to 

Vabt  Writing — Deed. 
A  condition  that  a  county  seat  would  be  lo- 
cated in  a  certain  town  coud  not  be  attached 
to  the  donors'  eonveyanoe  <rf  a  sits  therefw  if 
a  parol  agreement 

[Ed.  Note.— For  other  caiKS,  see  Evidence, 
Cent.  Die.  H  1728,  1795,  1800.  1804,  1815, 
1821,  10^1944;  Dec  EHg.  S  ^-*] 

4.  JunaHENT  (I  707*)— Parties  AFraCTED. 

A  decree  of  the  chancery  court  in  a  suit 
.  instituted  by  conrthooie  commissioners  against 
the  dedicator  of  certain  land  to  the  public  that 
such  dedication  was  a  mistake,  and  that  the 
owner  intended  to  convey  it  to  tbe  county  for 
courthouse  purposes  and  setting  aside  such  ded- 
ication, did  not  affect  the  rights  of  the  public 
or  of  any  one  not  a  party  to  the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S  1230;  Dec  Dig.  |  707.*] 
6.  Estoppel  (|  85*)— Gbantob^  REAoquiBEn 

TiTix— RioHTS  or  Grantee. 

Where  land  was  voluntarily  convayed  to  a 
county  for  county  seat  purposes,  any  titie  to 
the  property  suDsequently  acquired  by  the 
grantors  inured  to  the  benefit  of  the  county. 

[Ed.  Note.— For  other  caseB,  see  Estoppel, 
Cent  Dig.  |  84 ;  Dec.  Dig.  i  85.*] 

Appeal  from  Little  River  Chancery  Court; 
Jas.  D.  Shaver,  Chancellor. 

Suit  by  Carl  Schnman  and  wife  against 
N.  A.  George,  as  County  Judge  of  Little  River 
County,  and  others.  Decree  for  defendants, 
and  p^lntUts  an>eaL  Affirmed. 

In  1898  Ellxa  Schuman  was  the  owner  in 
fee  simple  of  80  acres  of  land,  on  which  Is 
now  situated  the  town  of  Rocky  Comfort 
Tba  tallxoad  station  and  post  office  are  called 
"Foreman."  The  land  was  dtnated  In  Little 
River  county;  and  in  1898  Slisa  Schnman 
laid  it  off  into  lots  and  Uodia  for  town-site 
purposes.  Tbe  west  half  of  blo(&  80  was 
dedicated  to  the  public  The  dedication  was 
made  by  a  deed  which  waa  duly  a<iknoirtedB-. 
ed  and  is  as  follows:  "Know  all  men  1^^ 
0ieae  presents :  That  wc^  Gail  Schuman  and 
Eliza  Schnman,  his  wife,  owners  of  tbe  west 
half  of  tbe  southeai^  quarter  of  section  5, 
township  12  south,  range  32  west,  have  caus- 
ed the  same  to  be  subdivided  In  a  manner  as 
shown  on  this  plat,  and  all  streets  and  alleys 
and  the  west  half  of.  VIoA.  No.  SO,  are  her^ 
dedicated  to  tbe  pvbUc." 

At  its  October  term,  1901,  ths  coimty  coort 
of  Uttie  Blvw  conntir  ma^e  an  order,  sub- 
mitting to  the  voters  of  the  county  the  prop- 
osition to  vote  on  a  relocation  of  the  county 
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Beat,  and  tlw  towiM  of  Ashdown  and  of 

Ro(A7  Oomfort  were  named  In  said  order  aa 
two  places  to  be  voted  ft»r.  In  adUtion  to  the 
otiier  laaues  antmiitted  to  the  voters  of  Little 
River  coiint7f  viz.,  for  removal  or  against  ze* 
moral  from  Its  edlstlnK  location,  at  that  time 
at  Rl<Amond.  Said  electhm  was  ordwed  to  be 
held  on  December  8,  1901,  and  was  duly  held 
at  fbat  time.  The  votes  cast  In  said  tieo- 
tion  were  duly  canvassed  and  returned  to 
the  county  court,  and  on  November  4,  1002, 
the  county  ooart  made  an  order  declaring 
that  the  town  of  Rodqr  Oomfort  luid  receiv- 
ed the  hl^ioBt  nnmbor  of  votes  and  bad  be- 
come the  coonty  seat  of  little  Bivu  connty, 
and  commissioners  were  appointed  and  order- 
ed to  remove  the  records  and  all  the  property 
pertaining  to  the  oonn^  seat  to  the  town  of 
Rocky  Oomfort  The  commissioners  com- 
plied with  the  order,  and  Rocky  Oomfort  be- 
came, and  was  treated  aa,  the  connly  seat 
until  December  8,  1904.  An  appeal  was  tak- 
en from  the  order  of  the  conn^  court  ad- 
judging Rocky  Comfort  to  be  tiie  coun^  seat, 
and,  at  the  October  term,  190S,  of  the  drcoit 
court,  It  was  determined  that  Aahdown  had 
received  the  highest  and  greatest  number  of 
votes  In  said  election  and  toereby  became  the 
county  seat  of  Uttle  River  connty ;  and  It 
was  ordered  that  the  records  and  all  proper- 
ty ct  the  coon^  be  removed  to  Ashdown,  and 
that  Ashdown  be  the  -pmoanoit  coonty  seat 
of  Little  River  county.  On  appeal  to  the 
Supreme  Court,  the  Judgment  of  the  drcnit 
court  was  affirmed  on  the  8d  day  of  Decem- 
ber, 1004.  See  Schnman  et  at  v.  Sanderson 
et  al.,  73  Ark.  187.  83  8.  W.  Oia  Immediate- 
ly thereafter  the  records  and  all  county 
property  were  removed  to  Ashdown,  and 
Ashdown  has  remained  the  connty  seat  of 
Uttle  River  county  ever  since  that  time. 

On  the  16th  day  of  February,  1903,  the 
Little  River  chancery  court,  in  a  suit  in- 
stituted by  the  courthouse  commissioners 
against  Carl  Schnman  and  Eliza  Schuman, 
entered  a  decree  In  which  It  found  that  the 
west  half  of  block  No.  80  of  the  town  of 
Rocky  Comfort  was  dedicated  to  the  public 
by  mistake  of  the  draftsman,  and  that  the 
donor,  Eliza  Schuman,  Intended  to  convey 
the  same  to  the  county  of  Little  River  for 
courthouse  purposes.  The  dedication  to  the 
public  was  annulled  and  set  aside,  and  the 
decree  of  the  court  provided  that  Eliza  Schu- 
man should,  within  30  days,  make  and  exe- 
cute to  the  county  of  Little  River  a  deed  to 
said  property.  On  the  18th  day  of  February, 
lOOS,  Eliza  Schuman,  by  warranty  deed  in 
common  form,  conveyed  said  property  to  the 
county  of  Little  River.  The  consideration 
redtod  in  the  deed  was  $1.  Thereafter  the 
connty  took  possession  of  said  property  and 
has  held  possession  of  it  ever  since. 

On  the  24th  day  of  October,  1011,  Oarl 
Schuman  and  Eliza  Schuman  instituted  an 
action  in  the  chancery  court  against  the  town 
of  Rocky  Comfort  and  certain  taxpayers  of 
said  town,  who  are  alleged  to  represent  the 


pnbUc;  The  d^eodanti  fUDefl  to  asamr  Imt 
made  default.  On  tbe  ISth  day  of  Jane, 
the  chancery  court  found  that  the  sole  con- 
sideration for  tha  oonv^anoe  of  the  wast 
half  of  Uock  No.  80  in  the  town  of  Rocky 
Oomfort  to  the  public  was  that  said  lAoC 
of  ground  be  used  for  the  purpose  of  erect- 
ing a  courthouse  thereon,  and  that  said  con- 
sideration was  so  mutnally  understood  by 
and  between  the  plalnUflis  and  the  incorpo- 
rated town  of  Rocky  Oomtort,  and  the  oitlzB 
pnUlc  o£  said  town.  A  decree  was  entered 
quieting  tba  title  to  said  property  in  the 
plalntUEs;  and  it  was  ftartber  decreed  *^fSmt 
all  the  rlfiAts  of  the  detsndants  are  forever 
barred,  with  respect  to  said  property,  and 
that  aU  the  title  and  interest  of  said  defend- 
ants is  hereby  decreed  In  the  plain  tiffs." 

On  the  13th  day  of  September,  1102.  K.  A. 
George,  county  Judge  at  LltOe  River  county, 
made  an  order  tax  sale  of  said  property, 
reciting  in  said  order  that  It  would  be  to 
the  best  Interests  of  toe  county  to  eell  tiie 
same  at  pnbUe  ancUM),  and  Seth  O.  Reynolds 
was  appointed  commissioner  to  make  the  sale. 
The  property  was  duly  advertised  and  otter- 
ed  for  sale,  pursoant  to  ssld  order,  on  the 
14th  day  of  October,  1912,  at  which  sale  J. 
H.  Ellis  purchased  two  of  the  lots.  The  re- 
maining loto  were  bid  In  by  various  parties; 
but  the  county  court,  at  its  January  tarn, 
1913,  disapproved  of  the  sale  of  all  the  lots 
except  the  two  that  w^  struck  off  to  J.  H. 
Ellis,  and  as  to  these  two  lots  the  county 
court  approved  the  sale  and  ordered  said 
commissioner  to  make  a  deed  to  J.  B.  Ellis 
for  the  same  when  the  pnrdiase  "price  was 
paid. 

-  On  the  15th  day  of  Hardi.  1013,  Carl  and 
Eliza  Schuman  instituted  this  action  In  the 
chancery  court  against  the  defendant  N.  A. 
George,  as  county  Judge,  Seth  C  Reynolds,  as 
commissioner,  and  J.  H.  Ellis.  Hie  facta 
above  set  forth  were  stated  in  the  complaint. 
The  object  and  purpose  of  the  bill  was  to  re- 
strain the  commissioner  from  making  a  deed 
to  J.  H.  Ellis,  to  set  aside  all  orders  made  by 
the  county  Judge  In  reference  to  said  propw- 
ty,  and  to  declare  the  oonv^ance  by  plain- 
tiffs to  Little  River  county  null  and  void,  and 
to  Qulet  the  title  et  the  plaintUfo  to  said 
property. 

The  evidence  on  the  part  of  plaSntiffiB 
shows  that  the  $1  consideration  recited  in 
the  deed  of  Febmary  18,  1003,  from  KUaa 
Schuman  to  Uttle  River  coun^  was  never 
paid  and  was  not  intended  to  be  paid,  and 
that  the  sole  consideration  for  the  deed  was 
that  the  courthouse  should  be  oeeted  on  tlie 
ground  embraced  in  the  deed. 

Carl  Sdinman  testified  that  he  was  agent 
for  his  wife  in  the  transaction,  and  that  it 
she  liad  known  at  the  time  the  deed  was  em- 
cuted  to  the  county  that  the  county  was  not 
In  a  condition  to  build  a  courthouse  oa  the 
property,  and  could  not  legally  do  so,  she 
would  not  have  executed  the  deed.  He  said 
that  both  he  and  his  wife  knew  at  the  time 
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ttw  deed  ms  encnted  tbat  Ume  ma  a  con- 
teet  pending  over  Uw  result  of  ibe  dectioD 
for  tbe  county  seat,  and  said  that  tbe  deed 
was  glTen  for  no  other  con^deratlon  except 
tbat  It  IM  osed  as  a  site  for  the  erection  of  a 
courthouse  and  JaiL  He  waa  asked  this 
question :  "Did  Mrs.  S<dininan  tbm  make  the 
deed  on  condition  that  the  county  seat  would 
be  located  at  Rocky  Comfort  and  it  would  be 
used  as  a  county  site  for  the  erection  of  a 
courthouse  and  jail?  Answer:  Te8,sir;  bOls 
did." 

The  county  erected  a  Jail  on  the  property 
and  used  It  while  the  county  seat  was  at 
Rocky  Gomfbrt,  but  a  courthouse  was  never 
erected  on  ssid  property.  A  temporary  loca- 
tion for  it  was  secured  elaewliere  in  the  town, 
pending  the  contest 

The  chancellor  fOnnd  that  nether  of  the 
plelntUTs  had  any  interest  whatever  In  the 
west  half  of  block  80  in  tkc  town  of  Rocky 
Comfort,  and  It  was  decreed  that  the  com- 
plaint of  plaintUfs  be  dismissed  for  want  of 
equity.  The  plalntHfs  have  duly  prosecuted 
as  appeal  to  tids  court  Addltlimal  facts 
wlU  be  reBsrred  to  in  the  oidnlon. 

A.  H.  Scott  and  J.  W.  A  J.  W.  House,  Jr., 
all  of  Little  Rock,  for  appellant  Steel,  Lake 
*  Head,  of  Ttearkana,  for  appellee. 

HART,  J.  (after  stating  tbe  facts  as 
abovO-  It  Is  first  contended  by  counsel  for 
appellants  that  tlie  case  of  Griffith  t.  Se- 
bastian County,  &  Ark.  2«,  S  8.  W.  886, 
Is  decisive  of  the  present  case.  Tbere  Orif- 
flth  eonv^ed  to  Sebastian  county,  for  the 
nominal  conBlderatlon  of  91,  lots  In  Ft 
Smith,  to  be  used  as  a  site  for  the  court- 
house. The  omveyance  was  made  under  a 
misappreheuBlon  common  to  both  parties  that 
Smith  had  become  the  county  seat  and 
the  anticipated  enhancement  in  value  of  ad- 
jacent lands  beloi^ng  to  Oriffith  was  tbe 
real  consldwatlon  for  tbe  deed.  It  ms 
afterwards  decided  tbat  the  county  seat 
had  not  been  removed  to  Ft  Smith  but  re- 
mained at  Greenwood.  Gilffltb  filed  a  blU 
to  cancel  tbe  deed.  Tbe  court  held  tbat  tbe 
deed  was  found  on  an  assumption  as  to  the 
removal  of  tbe  county  seat,  which  was  a 
mutual  mistake  of  tbe  parties,  against  which 
Griffith  was  oitltled  to  reUef  in  equity. 
Here,  as  in  the  Griffith  Case,  tbe  real  consid- 
eration for  the  deed  was  tbe  anticipated  en- 
hancement in  value  of  adjacent  property  be- 
longing to  Mrs.  Scbuman,  but  the  other  facts 
are  essentially  differ«it  In  the  Griffith  Case 
the  order  of  tbe  county  conrt  establishing  the 
Gourtliouse  at  Ft  Smith  was  absolutely  void, 
and  on  that  account  tbe  court  held  thwe  was 
a  mutual  mistake  wbicb  entiUed  tbe  donor 
of  tbe  gronnd  for  county  seat  puiposes  to 
relief  in  equity,  and  tbe  deed  was  ordered 
canceled. 

[1>  2]  The  county  court  has  exdnslve  orig- 
inal Jurisdiction  to  determine  tbe  residt  of 
■n  election  held  to  det^  the  lonoval  ot  a 
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county  seat  Russell  t.  Jaooway,  88  Aik.  191. 
Hence  it  will  be  seen  that,  the  order  of  the 
county  court  establishing  the  county  seat  in 
tbe  present  case  at  tbe  town  of  Rodcy  Com- 
fort was  not  a  void  order  but  was  a  valid 
one.  Ot  course  it  was  subject  to  review  on 
appeal  and,  if  erroneous,  would  be  reversed 
or  set  aside.  Carl  Scbuman,  who  acted  as 
agoDt  for  his  wife,  knew  that  a  contest  was 
poiding  wh«i  bis  wife  executed  the  deed  to 
tbe  county.  Section  1122  of  Klrby's  Digest 
provides  that  before  tbe  count7  court  shall 
make  any  order  carrying  Into  effect  the  will 
of  the  majority  voting  for  tbe  removal  of  tbe 
county  seat  tbe  vendor  or  donor  of  tbe  new 
location  shall  make,  or  cause  to  be  made,  and 
deliver  to  tbe  coun^  Judge,  a  good  and  suffi- 
cient deed,  conveying  to  the  ooun^  tbe  land 
or  location  so  sold  or  donated.  In  fee  simply 
without  reservation  or  condition.  This  8to^ 
ute  was  in  force  wbm  tfrs.  Scbuman  execut- 
ed tbe  deed  to  the  county. 

^  tbe  case  of  Rogers  v.  Sebastian  County, 
21  Ark.  440,  the  court.  In  construing  this 
statot^  held  that  the  conunissloners  had  no 
power  to  receive  any  donation  of  land  for  a 
courthouse  aite  with  a  reservation  or  Umlto- 
tlon  expressed  In  the  deed,  and  tbat  this  the 
donor  knew,  or  was  obliged  to  know;  it  being 
the  public  law.  As  above  stated,  Scbuman 
knew,  when  the  deed  was  executed  by  his 
wife  to  ttie  county,  tbat  there  was  a  contest 
pending  over  the  result  of  the  election  for  the 
removal  of  the  county  seat,  and  that  ttie  deci- 
sion of  the  county  court  locating  it  at  the 
town  of  Rocky  Ctmifort  was  subject  to  be  re- 
versed on  appeaL  The  county  court  was 
within  ite  Jurisdiction  In  making  the  ded- 
slon,  and  the  order  of  the  conrt  establishing 
tbe  county  seat  at  Ro(^  Comfort  was  valid 
and  made  Rocky  Comfort  tbe  county  seat  un- 
less the  order  was  reversed  on  appeal. 
Therefore  we  bold  that  the  deed  was  not  exe- 
cuted under  a  mistake  of  fact  Neither  do 
we  think  tbat  the  case  of  Gasklns  v.  Wil- 
liams, 28S  Ma  668,  189  S.  W.  U7,  85  Ii.  R.  A. 
(N.  8.)  608,  is  authority  for  the  position  as- 
sumed by  counsel  for  appellanta  There  the 
dedication  was  made  under  a  statute  which 
provides  that  a  duly  acknowledged,  certified, 
and  recorded  plat  shall  vest  the  fee  of  such 
parcels  of  land  as  are  therein  named,  describ- 
ed, or  Intended  for  public  use  in  such  dty, 
town,  or  village,  when  incorporated,  In  trust 
for  the  uses  therein  named,  expressed,  or  in- 
tended, and  for  no  other  use  or  purpose.  Ac> 
cording  to  the  designation  in  the  plat  in  that 
case,  tbe  block  was  dedicated  to  the  countf 
for  courthouse  jrarposes,  and  it  was  so  ex- 
pressed on  the  face  of  the  plat  The  court 
said  that  the  statute  referred  to  had  been 
construed  by  the  court  to  Umit  the  use  to  the 
use  expressed  in  the  dedication.  Tbe  conrt, 
therefore,  held  that  under  tihe  statute  the 
county  held  the  block  for  courthouse  purpos- 
es, and  for  no  other  purpose.  Thereafter 
and  b^ore  the  courthouse  was  erected  on 
Uie  property,  the  county  seat  was  located  at 
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anothor  place,  and  ttie  Supreme  Court  of  Mis- 
souri held  that,  as  a  practical  propasltlon, 
the  execution  of  the  trust  had  become  Im- 
possible, 'and  tlint  inasinucb  as  there  was  no 
absolute  owuershlp  In  the  county,  and  as  it 
had  become  Impossible  for  the  county  to 
execute  the  trust  by  using  the  block  for 
courthouse  purposes,  the  land  reverted  to  the 
heirs  of  the  original  donors.  Aa  we  have  al- 
ready seen,  onr  statute  is  entirely  different. 
It  provides  that  the  donor  of  the  new  loca- 
tion shall  make  and  deliver  to  the  county 
Judge  a  good  and  sufficient  deed,  conveying  to 
the  county  the  land  or  location  so  donated,  In 
fee  simple,  without  reservation  or  condition. 
The  deed  required  to  be  executed  under  this 
statute  being  an  absolute  deed,  there  can  be 
no  reversion  to  the  grantor,  and  It  could  only 
be  canceled,  as  was  done  in  the  Griffith  Case, 
for  mutual  mistake  of  the  parties. 

[3]  Here,  as  we  have  already  seen,  there 
was  no  mutual  mistake  of  the  parties,  and 
Schuman  stated,  in  response  to  a  direct  ques- 
tion asked  by  his  counsel,  that  the  deed  was 
made  on  condition  that  the  county  seat 
would  be  located  at  Rocky  Comfort  Under 
the  rule  announced  In  the  case  of  Rogers  t. 
Sebastian  County,  supra,  this  condition  was 
void,  even  If  written  in  the  deed,  and  the 
court  there  held  that  no  such  condition  could 
be  attached  by  parol  agreement. 

It  follows  that  the  chancellor  was  right  in 
holding  that  neither  of  the  plaintiffs  had  any 
Interest  whatever  in  the  property  in  contro- 
versy. It  will  be  noted  that  In  1898  the 
property,  by  deed,  was  dedicated  to  the 
public,  and  the  record  shows  that  the  dedi- 
cation was  impliedly  accepted.  A  town  was 
platted,  and  lots  were  sold  on  the  faith  of 
this  dedication,  and  we  do  not  attempt  to 
decide  as  to  the  rights  of  parties  who  have 
purchased  lots  adjacent  to  the  property  in 
question,  for  these  parties  are  not  before  the 
court 

[4]  It  Is  certain  that  the  decree  of  the 
<3iaDCei7  court  of  February  16,  1903,  did  not 
affect  the  rights  of  any  of  these  parties,  be- 
cause the  only  parties  to  that  suit  were  the 
plaiotlffB  In  this  action  and  the  courthouse 
commisslonerB.  The  public  was  not  represent- 
ed at  alL  The  salt  was  instituted  by  the 
courthouse  commissioners  against  Carl  and 
Eliza  Schuman,  and  the  decree  was  rendered 
upon  the  pleadings,  without  any  proof  being 
taken,  and  the  decree  could  not  affect  the 
rights  of  any  one  not  a  party  to  the  suit 
It  will  be  noted  that  the  dedication  to  the 
public  was  made  before  the  election  for  a  re- 
Jocatlon  of  the  county  seat  was  ordered. 
Hence  It  may  be  said  that  that  decree  was 
•of  no  effect  whatever,  and  that  the  deed 
made  by  plalntUfs  to  the  county  on  the  18th 
•day  of  February,  19(ffi,  was  the  rolontary 
Mt  of  the  plaintiffs. 

[1]  If  they  subsequently  reacquired  title 
to  the  property  by  the  decree  of  June  16. 


1912,  referred  to  In  the  statement  of  fhcts. 
then  their  title  Inured  to  the  boiefit  of  tbe 
county.  Horsely  v.  Hilbum,  44  Ark.  458. 
If  that  decree  did  not  reinvest  title  in  the 
plalntlfTB  (a  question  which  we  do  not  dedde 
because  it  is  not  put  in  issue  in  this  case), 
then  the  title  remains  in  the  public,  and  the 
plaintiffs  have  no  title  to  the  property  in 
question. 

Therefore  the  decree  of  the  chancellor  ffla- 
misslng  the  plaintiff's  complaint  for  want  of 
equity  was  correct,  and  it  will  be  affirmed. 


LOEWBR  T.  LONOKE  RICE  MILLINO  CO. 
(Supreme  Court  of  Arkansas.   Dte.  IB,  391S.) 

1.  Pleadino  (S  367*)— Couplaimt— Makxho 
Mobs  Definite  Aitn  Cebtain. 

Where,  In  an  action  by  a  corpormtion 
against  a  former  employ^  who  was  also  a  di- 
rector, the  compliant  alleged  that  without  its 
knowledge,  and  tar  the  purpose  of  defrandiiu 
it,  he  directed  Its  bookkeeper  to  credit  him  with 
divers  and  sundry  amounts  to  which  be  was  not 
justly  entitled,  among  which  were  certain  items 
spedflcally  meDtioDed,  and  an  account  exhibited 
with  the  complaint  showed  the  amount  for 
which  it  asked  jodgment,  tbe  complaint  In  con- 
nection with  the  account  sufficiently  advised  de- 
fendant of  the  speciBc  items  which  he  was  al- 
leged to  have  had  credited  to  himself  on  the  oor- 
pomtion's  books,  and  his  motion  to  make  tbe 
complaint  more  spedfle  was  properly  erer- 
mled. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  H  64. 117S-1198 ;  Dec.  Dig.  |  367.*] 

2.  AoconifT  Statbo  (|  12*)  —  SUBOBABailtO 

Ann  FALSimiTa. 

An  account  In  which  Items  have  been  en- 
tered or  omitted  through  frand.  mistake,  actd- 
dent  or  undue  advantage  may  be  falsified  or 
surcharged  even  after  there  has  been  a  settle- 
ment and  payment  of  tbe  balance  found  due. 

[Ed.  Note. — For  other  cases,  see  Account 
Stated,  Cent  Dig.  8S  73-76;  Dec.  Dig.  1  12.*] 

3.  Account  Stated  (|  12*)  —  SnKOHAaaiii a 
ANn  Fauiftino. 

One  seeking  to  falsify  or  surcharge  an  ac- 
count for  fraud,  mistake,  accident  or  undue  ad- 
vantage must  proceed  within  a  reasonable  time 
after  the  discovery  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent.  Dig.  {{  73-76;  Dec.  Dig.  S  12.*] 

4.  Account  Stated  (|  10*)  —  Suechaeoino 
AMD  FAUirriNG. 

One  seeking  to  falsify  or  surcharge  an  ae- 
count  for  fraud,  after  a  settlement  and  payment 
of  the  balance  found  due,  has  the  burden  of  es- 
tablishing the  fraud  by  clear  and  convincing  ev- 
idence. 

[Ed.  Note^For  other  cases,  see  Account 
Stated,  Cent  Dig.  ||  91-^;  Dec  Dig.  f  19.*] 

6.  ACCOUNT  Stated       19*)  —  STTBOHABaiHQ 

AND  FAUIFTING. 

In  an  action  by  a  corporation  against  a  for- 
mer employ^  and  director,  evidence  MA  to 
diow  that  credits  on  the  corporation's  books  tn 
favor  of  detoidant,  upon  which  a  settlement 
between  him  and  the  corporation's  bookkeeper 
was  based,  were  entered  by  tbe  bookkeeper  at 
defendant's  direction,  without  the  knowledge  or 
consent  of  tbe  otlnr  directors. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Gent  Dig.  H  91-93 ;  Dec.  Dig.  |  19.«1 
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6.  Acoomra  Btatid  (i  12*)  —  SnBOOABOXNo 

AND  FALSmiNO. 

Where  the  credits  on  &  corporation'!  books 
in  favor  of  an  employ^,  who  was  also  a  direc- 
tor, upon  which  a  Bubseqaent  settlement  be- 
tween SQch  employ^  and  the  company's  book- 
keeper was  based,  were  entered  by  the  book- 
keeper by  direction  of  such  employe  wtthoat  the 
knowledge  or  consent  of  the  outer  directors,  the 
aettlement  was  not  concloslve,  and  the  account 
was  properly  opened  for  the  purpose  of  correct- 
ing snch  credits. 

[Ed.  Not&— For  other  case*,  aee  Accoant 
Suted,  Gent  Dig.  SS  7^-76:  Dec.  Dig.  g  12.*] 

7.  COBPOBATIOITS  (8  308*). 

In  an  action  by  a  corporation  against  a 
former  employ^,  where  It  appeared  that  under 
the  coDteact  ot  employment  he  was  to  he  paid 
one-half  of  the  profits  on  binder  twine  sold  by 
him  np  to  the  date  of  the  contract,  that  there- 
after toe  corporation's  bookkeeper  made  a  state- 
ment showing  the  profits  np  to  that  time,  by 
which  it  appeared  that  the  employe  was  enti- 
tled to  $80,  and  there  was  no  testimony  that 
this  was  not  the  amount  of  his  profits  up  to 
that  date,  though  an  accoant  which  included 
profits  and  losses  subsequent  to  that  date  show- 
ed s  much  less  profit,  he  was  entitled  to  credit 
for  $80. 

[E^.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  |(  1SS4-1S49:  Dec.  Dig.  f  308.*] 

8.  CoRPOBATIONa  (I  314*)— AaBNTS  AITD  SIU- 

px.ot£8— FnaoiTAX  ImnBBT  xn  TmutMAa- 

TtONa 

A  person  employed  by  a  oorporatton  to  hny 
rice  for  it  could  not  act  for  it  In  the  sale  of 

rice  owned  by  him. 

[Ed.  Note.— For  other  cases,  see  CorpoiatlonB, 
Cent  Dig.  ii  1303-1398,  1400;  Dec.  Dig.  f 
314.*1 

9.  COBPOBATIOIta   (I  432*)  —  OmcEBS  —  Au- 
THOBITT— SumCIENCT  OF  EVIDENCE. 

In  an  action  by  a  corporation  against  a 

Serson  formerly  employed  to  bay  rice  for  it 
ence  held  to  show  that  the  corporation's  man- 
ager, who  purchased  defendant's  one-half  inter- 
est m  a  crop  of  rice  for  10  cente  a  bushel  more 
than  had  previously  been  paid  for  the  other  one- 
half  interest  was  authorized  to  make  such  pui^ 
chase. 

fEd.  Note.— For  other  cases,  see  Corporations, 
€e&t  Dig.  H  1717,  1718,  1724,  1720-1785. 
1737,  1743,  1762;  Dea  Dig.  I  432.*] 

10.  GOBPOUTIONS    (I    813*)  —  OmOEBB  AITD 

AosifTB— Duties  towaxd  Cobpobatioit. 
A  director  of  a  eoritoratioa,  also  employed 
by  it  <ui  a  Ba]ai7  to  purchase  rice  for  it  was 
bound  to  deal  with  It  In  the  ntmost  good  faith, 
and  to  buy  rice  for  it  and  not  for  himself. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  1387 ;  Dec  Dig.  1  313.*] 

11.  CoBPOBATioira  (|  S19*)  —  Oiticebs  —  Ao- 

TIONS— SCFFICIXNOT  OF  EVIDENCE. 

In  an  action  by  a  corporation  against  a 
person  formerly  employed  to  buy  rice  for  it  ev- 
idence held  to  show  that  a  crop  of  rice,  on 
which  he  claimed  to  be  entitled  to  a  profit  on  the 
theory  that,  on  the  corporation's  repudiation  of 
the  purchase,  he  assumed  it  himself  and  subse- 
qaently  sold  the  crop  to  tbe  corporation,  was 
parchased  for  tbe  corporation  and  that  it  did 
not  repudiate  the  purchase. 

[E!d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2086,  2088-2089,  20ra.  2093; 
Dec.  DIg78  519.*] 

12.  CoBFOBATxoira  (8  814*}— Aoran  ard  Eh- 
FLOvAa— Pebbohaz.  IirrxBEBT  zir  ^Runuo- 

TIOHB. 

A  person  employed  by  a  corporation  to  buy 
rice,  and  who  did  purchase  a  crop  of  rice  for  it 
could  not  resell  it  to  the  corporation  at  a  prof- 


it unless  It  clearly  appeared  that  It  repudiated 
his  purchase  thereof  and  affirmatively  consented 

to  treat  it  as  a  purchase  by  bim  personally. 

[Ed.  Note.— For  other  cases,  see  CoriK>ration& 
Cent  Dig.  88  1303-1388,'  1400;  Dec  Dig.  8 
814.*] 

13.  GOBPOBATIONS  (%  808*)— COKPBHSATIOH— 
PEBFOBHANCK  OF  SERVICEH. 

A  contract  between  a  corporation  and  a 
person  employed  to  buy  rice  and  to  render  such 
other  assisitance  as  would  be  necessary,  for  a 
period  beginning  July  Ist,  and  ending  April  Ist 
at  a  salary  of  $1,000  for  that  time,  farther  pro- 
vided that  bia  time  was  extended  beyond  April 
1st  to  the  end  of  the  milling  season,  if  neces- 
sary. He  discharged  his  duties  as  buyer  to  the 
end  of  tbe  buying  season,  which  lasted  five 
months,  and  was  then  instracted  not  to  buy  any 
more  rice ;  and,  though  he  thereafter  entered 
the  employment  of  another  party,  he  performed 
some  services  for  the  corporation  which  it  ac- 
cepted, and  It  did  not  appear  that  he  was  call< 
ed  upon  to  render  assistance  in  any  other  oa- 
pad^  than  that  of  buyer.  Long  after  the  close 
of  the  season,  and  after  he  had  entered  into  a 
contract  with  other  parties,  he  was  credited  on 
tbe  corporation's  booKs  with  tbe  fall  amount  of 
bis  salary.  Hat±  that  he  was  entitled  to  the 
full  salary,  and  not  merely  to  flve-nlnths 
thereof. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  88  1884-1349;  Dec.  Dig.  $  308.*] 

14.  COKFOBAXIOHB  ^  808*)— OOHFENaATION— 
AlCOUKT. 

A  person  employed  to  boy  rice  and  nnder 
other  assistance,  who  by  his  coatraet  was  to  re- 
ceive 26  i>er  cent  of  the  net  profits  on  seed  rice, 
was  only  entitled  to  such  percentage  of  the 
profits  on  seed  rice  sold  by  him,  and  not  on 
seed  rice  s(dd  by  tiw  employer  through  other 
employes. 

[Bd.  Note.— For  oflier  cases,  see  Corporations, 
Cent  Dig.  18  1834-1349:  Dec  Dig.  |  SM.*] 

Appeal  from  Lonoke  Ohancerj  Ooort;  Jwa. 
B.  Martlneao,  Chancellor. 

Action  by  tbe  Lonoke  Rice  Milling  Com- 
pany against  Henry  Loewer.  From  a  judig- 
ment  for  ^atntlf^  defendant  appeala.  Kodl- 
Ited. . 

Aj^ellee  Is  a  oorporatttm  engaged  In  tl» 
bmdnesB  of  rice  milUng  at  Lonoke.  On  May 
21,  1909,  appellant  "was  employed  as  longb 
rioe  buyer,  and  to  rmder  encb  oChra'  assist- 
ance as  wotild  be  necessazy  daring  the  period 
beginning  July  1,  1909,  and  ending  April 
1,  1910,  at  a  salary  of  $1000  for  said  time" 
Tbe  contract  farther  pnMded  "tbat  be  be 
allowed  26  per  cent  of  tbe  net  profits  on 
seed  rice,  tbe  amoant  of  seed  rice  handled  to 
be  left  to  the  manager  and  tba  directors.** 
Tbe  contract  farther  provided  as  foUovrs: 
"That  be  (Loewei^  be  paid  one-half  of  the 
profits  on  twine  sold  to  this  date,  tbe  mill  to 
get  all  profit  from  twine  sold  after  this 
date."  And,  farther,  **Mr.  Loewer's  time  Sb 
extended  beyond  April  Ist  on  to  the  end  of 
Uie  milling  season  if  necessary.  13ie  amoant 
due  bim  is  to  be  paid  at  the  end  of  the 
season,  except  he  Is  to  be  allowed  to  pay 
one-half  on  his  assessment  for  stock  In  cash 
and  credit  him  with  balance  out  of  amoant 
due  him  on  salary.  Mr.  Loewer  is  to  pay 
his  own  expenses  while  in  our  employ  except 
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when  out  of  onr  district  The  gaantlty  of 
rice  to  be  bought  and  price  to  be  fixed  by  the 
directors.'* 

The  appellee  brought  this  enlt  against 
the  appellant  on  an  Itemized  account  wbScb 
It  made  an  exhibit  to  its  complaint  and, 
after  settiog  up  the  contract,  appellee  al- 
leged that  on  the  Ist  day  of  December, 
1009,  appellant  quit  appellee's  employment 
and  went  to  work  for  other  parties  at  a  sal- 
ary of  $200  per  month;  that  during  the  time 
of  the  employment  appellant  was  a  director 
of  the  plaintiff  corporatiOD,  and  that  while 
so  employed  and  without  the  knowledge  of 
the  appellee  and  for  the  purpose  of  defraud- 
ing It,  he  directed  its  bookkeeper  to  credit 
him  with  divers  and  sundry  amounts  to 
which  he  was  not  justly  entitled,  among  the 
items  there  being  $798  rebate  on  the  Leroy 
rice  crop,  $407^6  on  the  Schenebeck  rice 
crop  and  $1000  on  his  salary,  and  $30.00  on 
binder  twln^  when  he  was  only  entitled  to  a 
credit  on  the  binder  twine  account  of  $19.29. 
Ai^ellee  alleged  that  it  was  not  aware  of 
such  false  entries  until  it  had  Its  books 
audited,  and  that  it  was  entitled  to  the  sum 
of  $3,020.06,  as  shown  by  the  itemized  state- 
ment, which  It  claims  shows  the  correct 
amount  due  appellee  and  for  whitdi  It  prayed 
Judgment 

The  appellant  after  flling  a  motion  to 
make  the  complaint  more  si>eclflc,  which  was 
OTerruledi  answered,  denying  that  his  em- 
ployment was  to  extend  longer  than  the  rice 
season,  which  he  alleged  would  expire  Janu- 
ary 1st  He  denied  the  allegations  of  fraud, 
set  up  that  all  the  items  credited  to  him  on 
the  books  were  correct  end  that  the  same 
were  acquiesced  In  and  approved  by  appeUee 
and  its  authorized  agents;  alleged  that  the 
officers  and  directors  made  dally  visits  to  the 
office  where  the  books  were  kept  and  .  made 
personal  investigation  of  the  books  and  had 
full  knowledge  of  the  condition  of  appellant's 
account  and  each  Item  thereof;  alleged  that 
he  purchased  the  rice  crop  of  Schenebeck 
in  gross  for  the  sum  of  $3,500  and  reported 
that  fact  to  the  appellee,  and  that  appellee 
refused  to  ratify  the  contract  and  that  ap- 
pellant personally  assumed  the  same  and 
afterwards  sold  same  to  appellee  for  $1  per 
bushel,  which  amounted  to  about  $3,900.  He 
denied  that  he  ordered  the  bookkeeper  to  en- 
ter the  credits  on  appellee's  books,  and  al- 
leged that  the  credits  of  which  appellee  com- 
plains were  made  at  the  direction  of  the 
appellee,  and  that  he  was  entitled  to  audi 
credits. 

By  way  of  cross-complaint  appellant  al- 
leged that  be  continued  to  work  for  appellee 
under  the  contract  from  July  1,  1909,  until 
he  had  fully  compiled  with  his  contract  a^' 
though  appellee  ordered  him  to  discontinue 
buying  rice  December  1,  1909.  He  alleged 
that  he  was  entitled  to  the  full  amount  of 
the  salary  named.  Allied  that  on  December 
11,  1909,  the  account  between  him  and  ap- 
p^lee  allowed  a  balaaca  dne  anpellaat  ot 


$223.78  and  that  appellee  gave  tdm  a  dbidk. 
for  that  amount  and  that  this  was  a  full 
and  complete  settlement  except  that  there 
was  not  included  this  settlement  the 
amounts  doe  appellant  for  salary  or  profits 
on  seed  rice.  He  alleged  that  appellee  paid 
him  on  his  salary  $500  on  March  1,  1910, 
and  $G00  on  April  26,  1810,  and  that  at 
each  time  he  requested  an  Itemized  statement 
and  appellee  failed  to  famish  it  to  him.  Ha 
specified  that  there  was  due  him  from  appel- 
lee the  following  soms :  On  Leroy  rice  crop, 
one-half  profit  $708.00;  on  Schenebeck  rice 
crop,  $316.00;  advanced  by  him  on  Schene- 
beck rice  crop,  $2,544.90 ;  one-half  profits  on 
binder  twine,  $80.00;  one-fourth  profits  on 
seed  rice,  $1,694.37,  making  a  total  of  $5333.- 
00,  for  which  amount  he  prayed  Judgment 

The  matters  at  Issue  between  the  parties  on 
the  pleadings  and  the  testimony  presented  by 
this  somewhat  complicated  record  could  have 
been  more  easily  and  correctly  determined, 
perhaps,  had  the  matters  and  Issues  been  re- 
ferred to  a  master  to  state  an  account  but 
the  chancery  court  did  not  see  proper  to  do 
that  and  considered  the  testimony  at  first 
hand  and  rendered  a  written  opinion  In 
which  he  took  np  various  contested  items  be- 
tween the  parties  and  made  his  findingf 
thereon,  and  after  entering  the  debits  and 
credits  as  same  were  determined  from  the 
testimony,  entered  a  judgment  in  favor  of 
the  appellee  in  the  sum  of  $2,109.86  with  in- 
terest thereon  from  July  1,  1910.  at  the 
rate  of  six  per  cent  per  annum,  vhicli 
amounted,  at  the  time  of  the  rendition  of  tbe 
decree,  to  the  aggregate  sum  (including  Inter- 
est and  principal)  of  $2,457.88,  and  from  thii 
decree  appellant  duly  prosecutes  this  appeal 

C.  r.  Qreenlee  and  G.  Otis  Bogle,  both  ot 
Brlnkley,  and  Manning,  Emerson  &  Morris,  ot 
Little  Rock,  for  appellant  Trimble  tt  Trim* 
ble,  of  Lonoke^  for  appdlee^ 

WOOD,  J.  (after  stating  tbe  facts  u 
above).  Appellant  nrges  that  the  Judgmott 
should  be  reversed  for  the  following  reasoos: 
First  because  the  court  erred  in  not  sustaia- 
ing  the  motion  to  make  the  complaint  mora 
specific ;  second,  because  the  settlement  and 
payment  made  December  11,  1900,  was  coa- 
cluBlve  of  all  claims  prior  thereto ;  third,  be- 
cause the  court  erred  in  its  finding  on  the 
binder  twine  account;  fourth,  the  Leroy 
rice  account;  fifth,  the  Schenebeck  rice  ac- 
count ;  sixth,  appellant's  salary ;  andi 
seventh,  the  seed  rice  account  We  will  con- 
elder  these  in  the  order  named. 

[1]  I.  Appellant  asked  that  the  complaint 
be  made  more  specific  "by  spedflcaUy  stat- 
ing each  item  which  it  claimed  appellant  had 
converted  to  his  own  use,  and  by  spedfyiog 
the  divers  and  sundry  amounts  vrhldh  it  al- 
leged appellant  had  had  credited  to  himself 
to  which  he  was  not  entitled,  and  specifically 
stating  the  amount  for  which  appeUee  claim- 
ed judgment"  The  account  exhibited  with 
amended  oomptatnt  showed  tbe  amount  tot 
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which  appenant  asked  JudgmeDt  Anxmg  tSie 
"dlven  and  randty  amonnt^  which  appellcf 
alleged  that  appellant  bad  procured  to  be 
credited  upon  his  aeconnt  with  ai^llee  w»e 
the  following  Items:  rebate  on  Lerc^ 

rice  crop,  9407^  rebate  on  Scbenebeck  rice 
crop,  91,000  on  salary,  and  $80  aa  Undw 
twine."  The  abore  Items,  In  connection  with 
the  itemised  statement  of  account,  made  an 
exhibit  to  the  amended  complaint,  were  suf- 
fldrait  to  advise  appellant  of  tb»  speclfle 
Items  which  he  Is  alleged  to  have  had  credit- 
ed to  himself  on  the  books  of  aivaUeeu  Tbe 
court  did  not  err  In  OTermlinv  the  mott<ni 
to  make  more  spedflc. 

[2-4]  IT.  An  account  In  which  items  have 
been  entered  or  omitted  through  fraud,  mis- 
take, acddrat,  or  undue  advantage  may  be 
falsified  or  surcharged  even  after  there  has 
been  a  settlemoit  and  payment  of  the  bal- 
ance fbnnd  due.  But  one  who  se^  to  talsl- 
ty  or  snitAarse  an  account  fbr  fraud, 
must  proceed  within  a  reasonaUe  time  after 
tbe  fraud  has  been  discovered,  and  the  onus 
is  upon  him  to  establlab  the  trand  by  clear 
and  oonvindhg  eTldenc&  Bohmts  r.  Totten, 
13  Ark.  609 ;  UiwrenCe  ESlswortli.  41  Ai^ 
002;  Weed  t.  Dyer,  OS  Ark.  165,  18  S.  W. 
fieS;  Lanier  t.  Union  Sfortgage  BaitUng  A 
Tr.  Ga,  64  Ark.  S»,  40  S.  W.  466;  Vletfiiher 
V.  Wblttow,  72  Ark.  281-240.  79  8.  W.  778; 
1  Gyc  pp.  460-467. 

[I,  •]  The  fticts  concerning  the  aUeged  art- 
tlemcnt  by  the  payment  made  December  11, 
1909,  are  snbatantlally  as  foUowa:  W.  B. 
Hudson  was  the  bookke^mr  ct  appellee  at 
that  tlm&  He  testifies:  '*We  gave  Mr. 
Loewer  1223.78  to  balance  his  account,  in- 
dudlng  that  stock;  also  credits  for  the 
Leroy  Planting  Oompany,  and  for  the  jSehow- 
beck  bnsineaB.  Up  to  that  time  (Decembw 
11, 1808)  Loewer  owed  the  mlU  nothing.  Mr. 
Iioewor  and  I  had  a  eettlenmit  on  that  di^." 
And  further  on  he  says:  "We  balanced  off 
on  January  6,  1910,  and  he  was  credited  fbr 
the  L%roy  Planting  Company  and  also  for  ttie 
Bchenebeck  buslneBS.** 

The  aiqieUant  teatlfled,  conoornlng  iliis  al- 
lied settlemoit,  as  fellows:  "I  had  a  set- 
tlement with  the  oompany  December  11, 
1809.  The  mill  was  then  indebted  to  me 
In  the  sum  of  $223.78,  which  was  pafd  by 
dieck.  I  asked  tor  a  statement  «1ien  we 
settled  December  11, 1908.  Hudson  promised 
he  would  make  it  out,  but  be  never  did." 

If  the  above  were  all  the  testimony,  the 
appellant  would  be  correct  in  bis  contention 
that  the  payment  of  December  11, 1909,  waa 
a  complete  and  final  settlement  .to  that  date. 
But  Hudson,  the  book^pw.  testified  fnr- 
tli«  as  follows:  *T  was  directed  by  Loewer 
to  make  these  entries  <m  the  books.  He 
went  over  the  account  with  me  when  we 
made  the  settlement  He  was  snperintendoit 
of  the  mill  and  the  roogli  rice  buyer.  He 
was  sapposed  to  tell  me  all  trades  made  In 
buying  rough  rice.  I  got  all  my  Instructlona 
from  Loewer.    All  entries  were  made  at 


his  request  I  waa  woiUng  for  tiie  com- 
pany, and  Mr.  Loewer  waa  a  director.  I  ma 
under  his  directions." 

The  appellant.  In  his  testimony,  does  not 
deny  that  he  directed  the  boofcaeeper  to  en- 
ter  the  above  Items  to  his  credit  on  tbe  books 
of  appellee.  As  to  the  Sehenebeck  crop,  he 
aays:  "The  mill  was  to  take  it  at  fl  per 
Inudi^  and  I  told  Mr.  Hudson  to  Hgiae  up 
wluit  was  coming  to  me  and  give  me  credit 
tor  it" — Oma  afllrmatlvdy  corroborating  Hud- 
son's testimony  tliat  the  credit  was  entered 
at  iw»ellant*s  request  O.  O.  Miller,  one  of 
the  directors  of  appellee,  testlQed  as  fol- 
lows: **Tlie  board  never  authorised  Hudson 
to  settle  with  Loewer  tor  his  salary  of  p^- 
OOa  We  contended  that  we  did  not  owe  It 
We  never  autborlaed  ttie  credit  on  seed  rice 
or  on  Oie  Leroy  ilce  crop.  Loewer  had  ovei^ 
drawn  his  account,  and  he  had  had  false  en- 
tries mada  The  books  for  1808,  1910,*  and 
1811  were  audited  In  1911." 

W.  W.  McOrary,  another  director,  testified: 
'^nie  board  did  not  authorise  Loewer  to 
alter  up  the  credits  that  were  entmd  en  the 
books  or  to  draw  fiinds  on  his  salary.  He 
never  consulted  with  the  directors  as  to  the 
deblte  and  credtte  placed  on  t3ie  books  In 
regard  to  the  Sdienebeck  and  Ijeray  deals. 
Wheat  and  I  went  to  the  mill  every  day 
and  wait  over  the  mail,  but  did  not  look 
over  the  books.  We  discovered  the  entries 
made  at  the  direction  of  Loewer  «s  to  tbe 
rebate  on  the  Leroy  crop,  the  Schenebedc 
crop,  and  the  twine  account  when  we  had 
the  books  audited  by  Mr.  Kuhn." 
.  Under  the  above  testimony,  to  permit  the 
payment  of  December  11,  1900,  to  go  aa  a 
final  settlement  Dt  all  ituns  of  account  prior 
to  that  date  would  be  tantamount  to  allows 
ing  vpellant  to  make  tbe  aettlement  without 
consulting  appeUeew  In  other  words,  appe- 
lant made  the  settlement  for  appellee  with 
himself;  for  the  beokkeep«  says  that  In 
entering  np  tinese  credlte  to  appellant  on  tbe 
books  of  appellee  he  acted  under  the  direc- 
tions  of  the  appelant  The  appdlae,  under 
tiie  tesUmony,  is  oontendlng  tliat  appellant 
was  not  entitled  to  these  credits,  and  that 
the  bookkeeper  was  not  anChorlwd  to  enter 
them  on  the  books  because  they  were  falsa 
Then  to  treat  a  settlement  baaed  thereon  aa 
final  would  abut  out  Inquiry  and  enable  ap- 
pellant to  perpetrate  a  fraud  upon  appellea 

Since  the  other  directors  chaltenge  the  cor^ 
rectness  of  tte  credlte  and  deny  that  appel- 
lant  waa  wtltled  to  them,  and  Aow  that 
they  wwe  entered  by  the  bookkeeper  vpou 
appellant's  directions  and  without  authority 
from  appellee,  and  since  they  further  testify 
that  th^  bad  no  knowledge  that  the  book- 
keepa  had  entoed  up  UiMe  credite  to  ap- 
pelant until  the  books  were  audited  in  1811, 
we  are  of  the  opixdon  that  the  court  was  cor- 
rect in  holding  under  the  familiar  principles 
of  law  above  announced.  tJiat  the  alleged 
settlement  of  December  U,  1809,  and  the  pig- 
ment made  on  that  date  were  not  conclnalve 
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of  the  matter  of  account  between  appellant 
and  appellee  up  to  tbat  time.  The  court 
properly  opened  the  account  for  the  purpose 
of  correcting  the  Items  of  credit  above  men- 
tioned which  appellee  alleged  were  erroneous- 
That  the  appellee  had  no  voice  or  part  in  the 
alleged  settlement  la  established  by  clear 
and  convincing  testimony.  In  so  holding,  we 
do  not  overlook  the  testimony  In  the  record 
tending  to  show  that,  "after  Hudson  was 
made  bookkeeper,  Wheat  and  McCrary  came 
Into  the  mill  every  morning  and  went  over 
the  business  of  the  day  before;  that  they 
went  over  .the  accounts  and  saw  what  was 
paid  for  rice,  how  much  was  bought,  etc.; 
that  they  bad  before  that  time  had  trouble 
with  Apple,  the  former  bookkeeper,  and  had 
taken  in  hand  the  financial  part  of  It  to  keep 
It  straight  after  Hudson  came  In;"  nor  the 
testimony  tending  to  show  that  Loewer  had 
nothing  to  do  with  the  keeping  of  the  books 
at  the  mill  and  that  he  was  not  the  superin- 
tendent of  the  mlU.  This  testimony  does 
not  contradict  the  testimony  of  the  bookkeep- 
er and  of  appellapt  himself,  showing  that 
the  credits  were  entered  at  appellant's  In- 
stance; nor  does  It  contradict  tDe  positive 
testimony  of  the  other  directors  tbat  they 
had  no  knowledge  tbat  such  credits  were 
entered.  The  testimony  therefore  was  not 
relevant  on  the  Issue  of  the  finality  of  the  set- 
tlement The  testimony,  however,  tending 
to  show  that  the  other  directors  of  the  ap- 
pellee had  the  opportunity  to  know  of  these 
credits  at  the  time  or  soon  after  they  were 
made,  Is  relevant  on  the  issue  as  to  whether 
or  not  the  credits  were  correct,  and  we  come, 
now  to  ^  that  question. 

[7]  III.  The  record  shows  that  appellant 
was  to  get  one-half  of  the  profit  on  binder 
twine  sold  up  to  the  date  when  appellant 
was  employed  by  appellee,  to  wit,  May  24, 
1909.  While  appellant  was  employed  on  the 
above  date,  bis  Berlvce  was  not  to  begin  until 
July  1,  1909. 

Appellant  testified  tbat  there  was  due  him 
for  commission  on  the  binder  twine  account 
the  sum  of  $80.  The  bookkeeper  of  appellee 
was  asked  to  make  a  statemoit  showing  the 
profits  made  on  binder  tvrlne  up  to  the  time 
appellant  was  employed  by  the  appellee,  and 
he  made  a  statement  showing  that  on  De- 
cember 4, 1909,  aM>^lant  waa  credited  on  the 
books  of  appellee  witli  commlaslons  on  bind- 
er twine  account  In  the  sum  of  980.  There 
is  no  testimony  to  show  that  this  credit  did 
not  represent  the  correct  amount  of  appel- 
lant's commission  on  binder  twine  up  to  the 
date  that  the  contract  was  entered  Into. 
This  was  the  credit  as  shown  In  the  original 
account.  Tbat  was  Introduced  In  evidence; 
but  in  another  exhibit  which  was  afterwards 
introduced  appellant  was  credited  with  a 
commission  of  |80  on  binder  twine  account 
as  of  December  4,  1909,  and  was  chai^;ed 
back  with  the  same  amount  of  commission  as 
on  July  1, 1910 ;  but  it  was  admitted  by  ap- 
pellee tbat  this  Mnder  twine  account  waa  ef^ 


ror.  And  in  still  anotbo  account,  which  la 
designated  as  "Loewer's  account  as  correct- 
ed," appellant  is  credited  as  of  Decembw  4. 
1909,  with  commissions  on  binder  twine  ac- 
count, 919.29.  The  latter  sum  Is  the  amount 
of  commission  on  binder  twine  that  the  conrt 
allowed  the  appellant  This  was  ascertained, 
as  shovm  by  the  twine  account  in  the  record, 
by  taking  into  consideration  the  profit  and 
loss  on  twine  account  from  August  11,  1909. 
to  July  1,  1910,  which  waa  938.67.  But,  un- 
der the  contract,  appellant  was  to  have  one- 
half  of  the  profits,  as  we  have  stated,  on  tbe 
twine  that  had  been  sold  up  to  the  date 
when  his  contract  was  entered  into,  and  be 
testifies,  and  there  Is  nothing  to  show  to  tbe 
contrary,  that  on  July  1,  1009,  when  he  en- 
tered appellee's  service  and  also  at  the  time 
the  credit  of  $80  commission  on  binder  twine 
was  entered  in  bis  favor,  the  bookkeeper  fig- 
ured it  up  for  him,  and  he  was  entitled  to 
that  sum.  The  court  therefore  erred  in  not 
allowing  him  that  amount. 

[8,  9]  IV.  Appellant  and  one  Martin  were 
equal  partners  In  the  Leroy  Rice  Planting 
Company.  Appellant  therefore  owned  a  one- 
half  Interest  in  what  we  will  hereinafter 
call  the  "Leroy  rice."  As  to  this  rice  he 
conld  T)ot  represent  both  himself  and  the  ap- 
pellee in  making  the  sale,  for  he  was  the  sell- 
er and  appellee  the  purchaser.  He  testified 
tbat  his  partner  waa  willing  to  sell  his  share 
of  the  crop  at  90  cents  per  bushel,  but  that 
he  (appellant)  was  unwilling  to  sell  bla  inter- 
est at  that  price.  There  were  3,490  bushels 
of  the  Leroy  rice.  It  was  all  delivered  to  ap- 
pellee's mill  as  one  lot  Appellant  Informed 
one  Hoetze),  who  was  the  manager  of  tbe 
mill  at  that  time,  that  he  conld  buy  Martin's 
abare  of  the  rice  at  90  cents,  and  Hoetxel 
bou^t  it  at  that  price.  AppeUant's  half 
went  in,  but  he  told  tbe  bookkeeper  that  he 
waa  not  selling  bis  at  that  time.  Afterwards 
the  price  went  up  to  $1,  and  be  sold  his  rice 
to  HoetzeL  It  was  worth  91  at  that  time. 
Appellant  and  Hoetzel  had  just  bougjit  for 
appellee  the  Herron  rice  at  that  price,  and 
appellant  states  that  be  could  have  sold  hla 
rice  at  that  time  to  the  WheaUey  Bice  Hill 
at  $1.02  per  busheL  His  rice  was  an  excel- 
lent quality  and  well  worth  the  price  that  be 
sold  it  for.  Hoetzel,  who  acted  for  tbe  ap- 
pellee in  buying  this  rice,  testified  that  he 
was  in  tbe  employ  of  appellee  as  manager  of 
the  mill;  he  supervised  the  buying  of  rongb 
rice  and  sold  clean  rice.  Loewer,  In  buying 
rice,  was  nnder  his  instructions.  Tbe  first 
agreement  of  tbe  directors  was  that  not 
more  than  90  cents  was  to  be  paid  for  rice, 
and  tbey  bought  all  they  could  get  at  that 
price.  Then  prices  went  np  and  they  had 
to  pay  more,  but  not  until  the  matter  was 
taken  up  with  the  members  of  tbe  board. 
He  says  the  Leroy  rice  was  all  hauled  In  as 
one  lot  He  bought  Martin's  part  at  90  cents. 
There  was  no  trade  at  tbat  time  with  Loe- 
wer, Witness  bought  Loewer's  rice  ten  days 
later  at  91  P«  bnsta^  He  paid  Loewer  no 
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more  for  bia  rice  than  be  would  have  paid 
anybody  else  at  that  time.  They  were  pay- 
iniE  in  die  loarket  as  much  as  for  rice 
of  the  aame  grade  as  they  paid  Loewer  $1 
for. 

The  testimony  of  the  directors,  on  the  oth- 
er hand,  was  to  the  effect  that  they  bad  AOt 
authorized  Hoetzel  to  buy  rough  rice,  sod 
thac  they  had  fixed  the  price  of  rough  rice 
to  be  purchased  by  Loewer  at  not  more  than 
90  cents  per  bushel,  unless  otherwise  in- 
structed by  the  board. 

Appellant  testified  that  the  bookkeeper  had 
given  him  credit  on  the  books  for  a  part  of 
Martin's  rice,  but  that  he  was  not  entitled  to 
that  and  did  not  ask  for  it,  and  he  asked 
him  to  charge  it  back  to  appellant 

Hudson,  the  bookke^r,  testified  that  the 
books  showed  that  the  entire  crop  of  the  Le- 
roy  rice  was  purchased  at  90  cents  per  bush- 
el for  the  Honduras  and  75  cents  per  bushel 
for  the  Japan,  but  tliat  later  the  appellant 
directed  him  to  credit  on  his  account  the  sum 
of  9798;  the  same  being  a  rebate  on  the  Le- 
roy  rice  crop,  and  he  being  allowed  10  cents 
per  bushel  on  all  the  Honduras  rlc&  He 
8tat»  that  this  entry  was  made  without  the 
knowledge  or  consent  of  the  board  of  direc- 
tors. 

The  directors  testis  that  they  never  au- 
thorized Loewer  to  take  such  a  credit,  and 
that  afterwards  when  they  took  up  the  mat- 
tet  with  Loewer  with  a  view  of  adjusting  the 
same,  he  then  stated  that  his  credit  Bbould 
have  been  only  $349,  inasmuch  as  he  bad 
only  a  half  interest  In  the  Leroy  rice  crop 
and  his  part  of  that  crop  was  bushels. 

Hudson,  the  bookkeeper,  teetifled  that  ap- 
pellant never  told  him  that  he  was  not  sell- 
ing his  half  of  the  Leroy  rtee  crop.  The 
books  showed  that  at  the  time  of  that  nle 
the  entire  crop  was  sold  to  the  mill  and  cm* 
tered  one-half  to  the  Leroy  Bice  Planting 
Company  and  one-half  to  appellant  at  90 
cents.  'S!be  rebate  of  $700  was  entered  at  ap- 
Ijellant's  request  He  gave  him  a  credit  of 
10  cents  per  boAeL  The  credit  was  not 
made  by  error.  Appellant  a^ed  for  the  re- 
hate  of  10  cents  per  bnsbel  on  the  whole,  not 
half,  of  the  Leroy  cn^.  "He  oime  batdi  and 
■aid  It  was  error  and  had  me  dmrge  blm 
with  the  dUTerenee." 

One  of  the  directom  testlflea  that,  U  ap- 
pellant held  his  half  of  the  L^roy  rice  back 
and  sold  hto  half  afterwards  tft  the  appellee, 
at  the  time  of  such  sale  the  price  of  rice  had 
gone  down  and  he  should  have  obtained  less 
than  he  claims. 

The  testimony  of  the  directors  was  to  the 
effect  ttiat  appelant  did  not  consult  with  the 
board  with  refmnce  to  selling  his  half  of 
the  Leroy  rice  crop  to  appellee,  ^be  board 
did  direct  him  to  pay  more  than  90  cents  for 
other  crops. 

It  Is  dUDcult  to  reconcile  13ie  eonfflcts  In 
0ie  testimoi^r  as  to  the  credit  of  $849  In  fti- 
Tor  of  appellant  aroeartng  on  the  books  of 
appellee^  entered  a«  a  rebate  In  ftirar  of  ap- 


pellant, soon  after  the  sale  of  the  Leroy  rice 
crop  to  appellee.  Thla  credit  also  appears  in 
the  statement  filed  with  appellee's  original 
complaint;  but  in  the  "corrected  statement 
of  account"  filed  with  the  amended  com- 
plalnt  "to  correspond  with  the  proof,"  the 
credit  does  not  ara>ear,  and  the  chancery 
court  held  that  the  item  of  $349  entered  as  a 
cre<Ut  to  appellant  on  the  Leroy  rice  crop 
ahould  be  eliminated. 

The  burden  of  proof  was  on  the  appellee 
to  falsify  the  account  as  taken  from  its  booli» 
of  original  entry  concerning  this  Item,  and 
we  are  of  the  opinion  that  the  testimony  Is 
not  of  sut^  clear  and  convincing  character 
as  to  show  tiiat  this  wss  a  false  credit  On 
the  contrary,  we  are  of  the  opinion  that  the 
preponderance  of  the  evidence  is  In  favor  of 
.the  appellant's  contention  that  he  should  b6 
allowed  this  credit  He  was  the  seller  of  his 
own  rice,  and  not  the  buyer,  and  the  party 
with  whom  the  transaction  was  made,  and 
who  assumed  to  represent  the  appellee,  cor- 
roborates appellant  in  his  statement  as  to  the 
sale  of  the  Leroy  rice. .  While  the  testimony 
for  the  appellee  tended  to  show  that  Hoetzel, 
the  manager,  had  no  express  authority  to 
make  such  purchase,  yet  the  fact  remains 
tliat  he  and  appellant  both  testify  that  he 
did  have  authority  to  make  it,  and  the  proof 
Is  undisputed  that  he  made  other  purchases 
of  rough  rice  about  that  time;  some  of  these 
being  from  other  directors  of  appellee; 

Both  appellant  and  Hoetzel,  the  manager, 
who  negotiated  with  appellant  for  the  pur- 
chase of  the  Leroy  rice,  testified  that  they 
talked  with  the  president,  Mr.  Wheat,  con- 
cerning these  transactions,  knd  It  was  shown 
that  Wheat  and  Hoetzel  bought  rice  at  that 
time  for  appellee  at  from  97  cents  to  $1.06 
per  busheL  Among  the  rice  so  purchased 
was  Wheat's  rice  at  07  cents  per  bushel,  and 
the  proof  shows  that  this  rice  was  a  grade 
lower,  and  was  worth  several  cents  less  per 
bushel,  than  appellant's  rice 

The  pr^ionderance  of  the  evidence  shows 
that  Hoet»l  did  Imve  authority  to  mate  the 
purchase  from  appelant  and,  this  b^g  true, 
there  Is  no  conflict  as  to  the  purchase  of  ap- 
pellant's rice  at  the  price  of  $1  per  bufihel 
as  he  contends.  The  court  dierefore  wred 
In  eliminating  the  credit  of  $849  In  favor  of 
appellant  on  the  Lenv  rice  cnq>. 

[11-12]  V.  The  SdienebeA  rice  crop  stands 
on  an  entirely  different  footing  from  the  Le- 
roy rice  OOP-  It  was  the  duty  of  appellant 
to  buy  that  rice  for  appellee  and  not  for  him- 
self. This  transaction  must  be  scrutinised 
wltti  the  greatest  care,  for  appelant  was  not 
only  employed  by  Om  appellee  to  buy  ronSh 
rice  ft>r  It,  but  he  was  at  the  same  time  a 
director  of  the  appellee,  and  in  his  relation 
boUi  as  the  employer's  agent  and  as  a  direc- 
tor of  the  company  he  was  bound  to  deal 
with  it  in  the  utmost  good  faith.  See  10  Gyc 
p.  790.  and  cases  dted  in  note;  2  Thompson 
on  Corp.  pp.  1228, 1224. 

Appellant  daims  that  be  bon^t  8,907 
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bushels  of  rice  from  one  Schenebeck  for 
wblch  be  paid  $3,500.  To  the  contract  of 
purchase  he  signed  appellee's  name  as  well 
as  his  own  name  Indirldnatly.  At  that  time 
he  paid  (10  of  his  own  money  to  bind  the 
contract,  but  his  own  evidence  shows  that  he 
afterwards  collected  this  $10  from  the  ap- 
I>ellee.  The  rice  was  shipped  to  appellee 
with  bin  of  lading  attached,  and  the  same 
was  paid  by  appellee.  After  he  purchased 
the  rice,  be  notified  the  directors  that  he 
had  made  some  good  money  for  the  rice 
mill  by  purchasing  rice  at  a  bargain.  Appel- 
lant afterwards  paid  on  the  last  shipment 
of  this  rice  the  sum  of  $2,544.90,  same  being 
paid  by  his  own  check  on  the  bank  of  Lonoke, 
which  sum  was  Included  In  an  amount  cred- 
ited on  books  of  appellee  as  "Sdienebeck  crop 
balance." 

Appellant  testified  concerning  this  transac- 
tion that  the  lUlll  was  to  take  it  at  $1  per 
bushel  The  contract  was  signed  like  all 
other  contracts  by  him  for  the  milling  com- 
pany, tor  be  wanted  Uie  milling  company  to 
have  the  benefit  of  It.  Be  "reported  the 
transaction  to  Hoetzel.  and  Hoetzel  said  he 
reported  It  to  the  directors."  "Hoetzel  re- 
fosed  to  accept  ttxe  contract  the  day  after 
I  bought  it,"  says  appelant  "I  told  Schene- 
beckf  when  he  brought  the  rice  in,  that  the 
mill  had  refused  to  ratify  the  contract,  and 
that  he  would  have  to  look  to  me  tor  the 
money.  The  first  shipment  of  the  rice  was 
to  the  Lonoke  Rice  Milling  Company  and 
they  paid  for  it  I  was  at  the  mill  whoi  the 
last  shipment  came  in  and  gave  my  dieck 
for  it  They  had  no  money  at  the  time.  I 
had  money  to  my  credit" 

:dtoetzel  testified  that  Loewer  reported  to 
him  that  he  bad  bought  the  Schenebeck  rice 
crop  and  had  ^ven  $3,500  for  it  and  that 
he  (Hoetzel)  told  Loewer  that  appellee  could 
not  take  It  He  discussed  It  with  the  board, 
and  they  tho'igbt  as  witness  did,  but  left  It  to 
witness.  Witness  told  Loewer  that  they 
could  not  ratify  the  contract  but  would  pay 
$1  per  bushel.  "He  said  that  was  all  right 
^e  told  him  If  there  should  be  either  profit 
or  loss  he  would  have  to  stand  it" 

The  directors  McCrary  and  Miller  testified 
that  Hoetzel  had  no  authority  to  pay  I^oe- 
wer  $1  per  bushel  for  the  Schenebeck  crop. 
The  board  ratified  the  contract  of  buying 
the  Schenebeck  rice  in  the  field  by  paying 
a  part  of  the  cousideratlou,  and  as  soon  as 
Loewer  came  in  he  was  paid  the  $10  which 
be  had  paid  out  to  bind  the  contract  The 
rice  was  sent  to  the  mill  with  draft  attached. 
The  board  did  not  authorize  Loewer  to  take 
the  profit  over  and  above  $3,500.  The  board 
did  not  authorize  Loewer  to  buy  rice  for 
himself;  did  not  refuse  to  purchase  the 
Schenebeck  crop  at  $3,500.  Hoetzel  was  dis- 
charged from  appellee's  employment.  Boet- 
sel,  however,  denied  that  he  was  dischai^ed, 
but  said  that  his  contract  was  ap  and  he 
did  not  aak  tor  re-amploymeat, 


The  bookkeeper  testified  Hiat  Loewer  rep- 
resented that  he  had  purchased  the  Sdiene- 
beck  rice  and  that  he  was  entitled  to  what 
profit  there  was  above  $3,000.  "This,  to  my 
knowledge,"  says  he,  "was  not  submitted  to 
the  board  of  directors.  The  $407.36  rebate 
Is  the  difference,  the  profit  between  $3,900 
and  $3,007.36.  Loewer  told  me  to  credit  him 
vrith  the  difference,  which  I  did." 

The  chancery  court  was  clearly  correct  In 
finding  that  the  appellant  was  not  entitled 
to  this  credit  The  t&et  that  he  executed  the 
contract  in  the  appellee's  name  for  the  pur- 
chase of  the  Schenebeck  rice,  which  it  was 
his  duty  to  do,  and  that  he  sent  the  bill  of 
lading  with  draft  attached  to  the  appellee 
for  payment  and  the  fact  that  he  collected 
from  appellee  the  $10  Uiat  he  had  advanced 
to  Insure  the  bai^ln,  are  all  strong  circum- 
stances tending  to  show  that  the  purchase 
was  made  for  the  appellee,  and  there  is  no 
testimony  to  warrant  the  conclusion  that  ap- 
pellee refused  to  ratify  the  purchase.  There- 
fore appellant  had  no  right  to  set  up  an  in- 
terest tn  this  pnrdiase  antagtndstic  to  that 
of  his  employer  and,,  without  the  knowledge 
and  consent  of  Uie  directors  of  the  company, 
to  have  the  credit  representing  the  profits 
(m  this  transaction  entered  on  his  private  ac> 
count  This  would  be  enabling  appellant  to 
teke  advantage  of  his  relation  to  make  a 
secret  profit  tor  himself  to  whldi  the  appel- 
lee, under  the  contract,  was  Justly  entitled. 

App^nt,  under  the  proof,  could  not  as- 
sume to  buy  the  Schenebeck  crop  for  the  ap- 
pellee, and  then  make  a  profit  out  of  the 
transaction  by  seUlng  the  same  crop  to  tba 
appellee,  without  the  clearest  proof  that  ap- 
pellee bad  first  repudiated  the  purchase  from 
Schenebeck  and  had  affirmatively  consented 
to  treat  the  same  as  the  purchase  of  appel- 
lant Appellant  undoubtedly  was  acting  as 
appellee's  ageut  In  the  purchase  of  this  crop, 
and  appellee  would  have  been  liable  to 
Schenebeck  for  It  had  he  not  been  paid. 

[IS]  VI.  Under  the  contract  Loewer  was 
entitled  to  a  salary  of  $1,000  for  his  servloea 
as  rough  rice  buyer,  beginning  July  1,  1909; 
and  ending  Api-il  1,  1910,  or  a  period  of  nine 
months,  with  the  provision  that  his  time  was 
to  extend  beyond  April  Ist  to  the  end  of  the 
milling  season  if  neceesaiy.  A  decided  pre- 
[wnderauoe  of  the  evidence  tends  to  show 
that  appellant  discharged  his  duties  as  rough 
rice  buyer  to  the  end  of  the  season — that  la, 
for  a  period  of  five  months  beginning  July  1, 
1909 — and  the  testimony  tends  to  show  that 
at  the  end  of  this  season  he  was  instructed 
not  to  buy  any  more  rice  as  the  season  had 
been  a  disastrous  one.  Long  after  the  sea- 
son had  closed  and  after  appellant  had  quit 
the  employment  of  the  appellee  and  entered 
into  a  contract  with  other  parties,  appellant 
was  credited  on  the  books  of  the  appellee 
with  the  amount  of  his  salary,  $1,000.  At 
that  time  no  objection  was  nude  becaoae 
appeUaat  bad  oott  tke  mnte^  U  appellWh 
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Appellant,  notwHliiitiinfflng  he  had  entered 
the  employment  of  another,  testified  that  he 
held  himself  In  readiness  to  buy  riee  for  the 
appellee  If  It  called  upon  talm  to  do  bo.  The 
testimony  nowhere  shows  that  the  aivellee 
caned  open  him  aftw  that  time  to  bny  any 
ilc& 

While  the  contract  spedfled  that  appellant 
was  to  reodw  '^ntih  othw  as^atanoe  as 
would  be  necessary"  to  the  end  of  the  msn- 
Ing  season,  there  Is  testimony  tending  to 
show  that  appellant  did  serve  appdlee,  after 
U  had  Instructed  him  not  to  boy  any  more 
rice,  in  making  sales  of  seed  itce,  and  ttAt 
his  services  in  that  respect  were  aec^ited. 

It  Is  manifest  from  the  contract,  taken  In 
connection  with  the  other  testlmtmy,  Oiat 
the  principal  service  that  appellant  was  to 
render  appellee  was  Id  the  capacity  of  rough 
rice  buyer.  If  "his  assistance  in  any  other 
capacity"  was  deemed  necessary,  It  was  the 
duty  of  the  appellee  to  have  called  upon  him 
for  such  assistance.  Under  the  contract  it 
wns  for  appellee  to  determine  what  other 
assistance,  if  aoy,  was  necessary,  and  the 
record  does  not  disclose  that  appellee  notified 
appellant  that  any  other  assi stance  than 
that  of  buying  rough  rice  was  necessary  dur- 
ing the  period  covered  by  his  contract.  It 
is  true  there  Is  some  testimony  tending  to 
show  that  when  not  away  from  the  mill 
Loewer  was  to  be  there  in  the  capacity  of 
Buperlntendent,  and  that  when  the  manager 
was  away  he  was  to  look  after  the  runuing 
of  the  mill  But  there  Is  no  evidence  to 
show  that  appellant  failed  to  discharge  any 
of  the  duties  he  was  called  upon  to  perform 
under  liis  contract  during  the  period  for 
which  he  was  employed.  But  appellant 
shows  that  he  was  ready,  after  the  rough 
rice  buying  season  had  closed,  to  render  any 
assistance  to  appellee  that  it  should  deem 
necessary. 

The  appellant  was  entitled  to  his  salary. 
The  court  therefore  erred  in  reducing  appel- 
lant's salary  to  $5&S.S5.  He  should  have 
been  allowed  the  full  amount  of  his  salary, 
and  he  is  entitled  to  a  credit  therefor,  in 
addition  to  wliat  the  court  ftnmd,  of  9444.- 
40. 

[14]  VII.  The  contract  provided  that  appel- 
lant was  "to  be  allowed  25  per  cent  of  the 
net  profits  on  seed  rice,  the  amount  of  seed 
lice  handled  to  be  l^t  to  the  manager  and 
the  directors."  The  court  construed  this 
contract  to  mean  that  appellant  was  to  be 
allowed  25  per  cent  of  the  net  profits  on 
aeed  rice  sold  by  him,  and  that  It  did  not 
indude  profits  on  seed  rice  sold  by  appellee 
through  employes  other  than  appellant 
While  the  contract  is  not  entirely  free  from 
ambiguity  on  this  point,  we  are  of  the  opin- 
ion that  the  court  correctly  construed  it  and 
did  not  err  in  holding  that  appellant  was 
only  entitled  to  (699.65  as  one-fourth  <HC  the 
profits  on  tlte  seed  rice  sold  by  him. 


VIXI.  l%e  anoenee,  in  its  ooconnt,  charges 
appdtant  with  the  siun  of  $00  for  rice  sold 
J.  D.  Bdmonds.  The  appellant  and  Bdmonda 
both  testtfled  that  Bdmonda  bought  only  30 
bushels  of  rice,  paying  9L25  per  bushel,  mak- 
ing $87.60;.  ^nie  appellant  therefore  .should 
only  be  charged  that  snm. 

IX.  Tbia  court  entered  a  decree  In  favor 
of  appellee  fior  $2400.86,  exdualve  of  inter- 
est Appellant  does  not  specifically  aUege 
any  errors  in  this  decree  other  than  those 
discussed  in  Its  brief.  Therefore  we  must 
assume  that  the  decree  of  the  court  was 
correct  in  all  other  particulars  except  those 
In  which  we  have  ftrand  error  to  exist 

The  errors  entering  Into  the  decree  against 
appellant,  as  above  ascertained,  axe  as  fol- 
lows: On  Under  twine,  $60.71;  on  Leroy  rice 
crop  account  $349;  on  salary,  $444.40; 
and  on  rice  sold  to  J.  D.  Bdmondis,  $12.60 — 
making  a  total  of  $866.66.  The  decree  there- 
fore will  be  modified  by  eliminating  these  er- 
rors, and  a  decree  will  be  entered  here  in 
flavor  of  the  MVellee  fiw  $1,348.20,  vlttt  In- 
terest from  July  1,  1910,  and  the  costs  of 
appeal  will  be  adjudged  against  appellee. 


BOYLB  T.  8TATB. 

(Supreme  Court  of  Axkansaa.    Dec  1,  1913.J 

1.  CaiHXHAi.  Law  (I  663*)— BvinnncB— SuF- 
noniifOT— €BioTnii.iTT  or  Witnesses. 

Objections  to  witnesses  for  the  state,  tbat 
tbey  were  employed  by  the  police  department 
of  a  city  to  act  aa  detectives  in  seeunog  testt- 
mony  to  ooavict  accused,  tbat  the  witnesses 
were  paid  for  their  services  in  procuring  tes- 
timony, and  tbat.  to  secure  the  conviction  of  ac* 
cu&ed,  one  of  tbe  witnesses  bad  resorted  to  io- 
Eamous  conduct,  and  had  induced  others  to  en- 
gage with  bim  in  such  conduct  merely  go  to 
the  credibility  of  the  witnesses,  and  a  convic- 
tion supported  hr  their  testimony  will  not  be 
disturbed. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1262;  Dec  Dig.  |  653.*] 

2.  PBoariTUTioif  (t  1*>— OnxnsBS  —  EtTATU- 

TOBY  PbOVXBIOHS— "PaNDEBINO." 

The  statute  making  any  person  who,  by 
promises,  threats,  fraud,  or  artifice,  entices  or 
procures  any  female  to  enter  any  place  in  which 
prostitution  is  practiced  for  the  purpose  of  pros- 
Utation  guilty  of  pandering  prohibits  the  pro- 
curing of  females  for  tbe  purpose  of  prostitu- 
tion, and  the  question  whether  any  female  pro- 
cured  was  virtuous  or  not  is  immaterial,  and 
one  taking  a  female  to  a  place  where  proetltn- 
tiou  is  practiced  for  the  purpose  of  (iroBtitution 
is  guilty,  whether  she  went  voluntarily  or  not 

lEd.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  H  1,  2 ;  Dec.  Dig.  {  1.*] 

3.  PEosnTunoN  (S  4*)— Offenses  —  Statu- 
TOKY  PaoviBions— Evidence. 

Eividence  held  to  justify  a  convJctioa  of 
pandering,  punishable  by  tbe  act  of  191S. 

TEd.  Note. — For  other  cases,  see  Prostitution, 
Cent  Dig.  I  4 ;  Dee.  Dig.  f  4.*] 

4.  PBOBTITimON  (8  4*)  —  PANnBEINO  —  EVI- 
DENCB— ADMIBSIBILITT. 

Wbere,  on  a  trial  for  pandering,  tbe  state 
showed  ttiBt  the  house  occupied  by  accused  was 
used  and  had  been  used  continuously  for  some 
time  prior  to  the  alleged  offense  and  until  that 


*Vor  otlwr  cssss  sss  ssms  topic  and  ssotlon  NUHBBR  IB  Dm.  Die.  *  Am.  Dig.  K^-No.  SsrUs  *  Bsp'r  iBdSMS 
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time  u  a  diaiurderly  house,  the  testunony  of  wit- 
neasee  Uviug  at  the  house  and  of  those  having 
an  opportunity  for  observlDj;  the  facu,  that  up 
to  the  time  when  prosecutrix  was  taken  to  the 
house  it  was  not  used  as  a  disorderly  house,  was 
relevant 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  8  4 ;  Dec.  Dig.  |  4.*] 

5.  Prostitutidn  (1  1*)  —  pAin»EBXifa  —  Eti- 

DINCB— SDFFICIENCT. 

To  warrant  a  conviction  of  pandering,  the 
proof  must  show  that  men  and  women  actually 
teeorted  to  the  house  to  which  prosecutrix  was 
brought  for  immoral  purposes,  and  that  the 
house  was  a  place  in  which  prostitution  was  en- 
couraged or  allowed,  and  that  she  was  taken 
there  for  the  purpose  of  prostitution,  and  the 
reputation  of  the  bouse  for  bawdy  purposes  is 
not  alone  snffident. 

[Ed.  Note.— For  other  cases,  see  Proatitntion, 
Cent  Dig.  H  1.  2;  Dec  Dig.  1 1.*] 

6.  Pbostitdtion  (|  4*)— EvxDKKca—ADinssi- 

BILITT. 

Where,  on  a  trial  for  pandering,  the  state 
proved  that  accused  was  engaged  only  in  the 
bosiness  of  maintaining,  a  disorderiy  house,  to 
which  prosecutrix  was  brought,  evidence  that 
accused,  before  and  at  the  time  of  the  alleged 
offense,  was  engaged  in  the  business  of  inven- 
tion and  of  securing  patents  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Prostitutioil, 
Cent  Dig.  |  4 ;  Dec.  Dig.  }  4.*] 

7.  Ckiicinal  Law  <|  872*)— Pbostitutiom  ({ 
4*)— Evidence— Adhisbibilitt. 

On  a  trial  for  pandering,  evidence  that  ac- 
cused had  on  other  occasions  than  the  one  in 
question  taken  other  females  to  his  place  for  the 
purpose  of  prostitution  and  evidence  of  bis  man- 
lier towards  females  on  the  street  comets  and 
at  stores  was  admissible  on  the  issue  whether 
he  was  Indulging  in  the  practice  of  procuring  fe- 
males to  enter  a  disorderly  bouse. 

[Ed.  Note.— For  other  cases,  see  OriminaJ 
Law.  Cent  Dig.  H  833.  834;  Dec  Dig.  | 
3*1^^*  Prostitatiott,  Cent  Dig.  |  4;  Dec.  Dig. 

Appeal  from  drcnit  Goart,  <terland  Coun- 
ty; CalTln  T.  Ootbam,  Judge. 

Jack  Boyle  wa«  convicted  of  crlm^  and  he 
appeals.  Berened,  and  cause  remanded  for 

new  trial. 

The  L^lslature  of  1813  passed  an  act  In 
relation  to  pandering,  which  provides,  among 
other  things,  "that  any  person  who  by  prom- 
ises, threats,  violence,  by  any  device  or 
scheme,  by  fraud  or  artifice  •  •  •  Bhall 
take,  place,  harbor,  Inveigle,  entice,  per- 
suade, encourage  or  procure  any  female  per- 
son to  enter  any  place  In  this  state  In  which 
prostitution  is  practiced,  encouraged  or  al- 
lowed for  the  purpose  of  prostitQtlon,  shall 
be  guilt7  of  pandering,  and  upon  conviction 
shall  be  punished  by  imprisonment  In  the 
penitentiary  for  a  term  of  not  leas  than  two 
nor  more  than  tm  years."  Lawa  1913,  p. 
407. 

Appellant  was  Indicted  under  the  above 
statute;  the  indictment  diarglng  him,  sub- 
stantially In  the  language  of  the  statute,  of 
procuring  by  promise,  device,  scheme,  arti- 
fice "Birdie  Taylor,  a  female,  to  enter  a  cer- 
tain house  in  the  city  of  Hot  Springs  known 
as  the  French  Flats,  a  place  where  prosti- 
tution was  then  and  there  practiced,  en- 


couraged, and  allowed,  tar  the  purpose  of 
prostitution." 

The  state  introduced  testimony  tending  to' 
prove  that  the  appellant  bad  rooms  in  a 
building  Imown  as  the  French  Flats  in  the 
city  of  Hot  Springs  that  be  rented  for  the 
purpose  of  prostitution.  One  witness  testi- 
fied that  he  rented  a  room  from  the  aiwel- 
lant,  and  appellant  asked  blm  If  he  knew 
where  witness  could  get  a  girl,  and  appel- 
lant replied  that  he  knew  where  he  could 
get  one  girl  or  a  hundred;  that  appelant 
and  witness  started  out  on  Central  avenoe 
looking  for  a  certain  girl  whose  name  was 
Birdie  Taylor.  They  met  her  on  the  street, 
and  appellant  Introduced  the  witness  and 
the  girl  under  assumed  names.  Appellant 
told  the  girl  that  witness  was  bis  friend, 
and  that  he'wanted  her  to  meet  the  witness. 
The  girl  asked  appellant  whether  die  sbonld 
meet  the  witness  over  at  appellants  boose, 
and  ai^p^nt  told  her  that  would  be  all 
right  They  made  arrangements  to  meet  at 
appellant's  place  on  Tuesday.  Witness  went 
op  to  appellant's  room,  and  a  girl  was  In 
there  with  appelant.  Appellant  showed  wit- 
ness the  room,  and  1^  everytbing  in  leadl* 
ness  for  witness  and  the  glrL  Witness  hir- 
ed this  room  from  the  appellant,  and  met 
the  girl  there,  and  also  met  a  eertiUn  otber 
girl  there  on  another  occasion  for  die  pur- 
pose of  prostitution.  Witness  paid  not  only 
the  room  rent  bnt  a  dollar  extra  to  appel- 
lant on  each  occasion  that  be  met  tbe  girla 

The  iHnat  permitted,  over  tbe  objection  of 
appellant,  testimony  to  go  to  tbe  iaty  tend- 
ing to  show  that  appellant,  on  other  occa- 
sions, had  taken  other  girls  and  womoi  to 
his  boose,  and  to  show  the  conduct  of  ap- 
pellant on  the  comers  of  the  streets  and 
about  eotaln  stores,  engaging  certain  wo- 
men and  girls  in  conversation,  and  as  to 
his  manner  and  diriment  ba  introdndng 
himself  to  than,  and  about  bis  havlns  ac- 
companied other  girls  on  various  occaatons 
prior  to  the  offense  charged  bereln  to  his 
rooms  at  tbe  French  Flats.  It  is  unneces- 
sary to  go  Into  detail  In  setting  out  tUs 
testimony. 

The  court  permitted  a  witness,  over  tbe 
objection  of  appellant,  to  testify  that  tbe 
house  In  which  appellant  lived  had  a  bad 
reputation,  and  that  witness  was  told  that 
it  was  an  assignation  house.  There  was  teo- 
tlmony  on  behalf  of  tbe  state  tending  to 
show  that  the  reputation  of  the  house  that 
appellant  was  keeping  was  that  of  an  as- 
signation house.  Witnesses  on  behalf  the 
state  were  permitted  to  testify  that  appel- 
lant had  no  other  occupation  than  that  of 
keeping  the  assignation  house.  A  witness 
was  introduced  who  testified  that  be  roomed 
with  Jack  Boyle  at  tbe  French  Flata  from 
April  18  to  May  14,  1913;  that  prostitution 
could  not  have  been  practiced  in  the  house 
during  witness*  stay  there  without  witness' 
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kDowledge,  unless  it  was  carried  oa  very 
secretly.  The  wltnesa  was  not  allowed  to 
testify  that  during  his  stay  there  the  ap- 
pellant had  not  permitted  prostltutton  to 
be  practiced  In  the  house.  The  witness  was 
asked  to  state  whether  prostitution  was  prac- 
ticed, encouraged,  or  allowed  in  said  house 
during  the  time  he  was  there,  and  he  would 
have  answered  that  It  was  not;  that  Jack 
Boyle  did  not  encourage  or  allow  prostltntion 
In  the  house  while  witness  was  there.  He  re- 
marked in  the  presence  of  witness  that  he 
preferred  not  to  have  ladles  In  the  house.  The 
court  would  not  permit  this  testimony  to  be 
Introduced,  to  which  appeltant  duly  excepted. 

Appellant  offered  to  prove  by  a  certain 
witness  thai  she  applied  to  appellant  for  a 
room  In' the  bouse  where  the  offense  charg- 
ed Is  alleged  to  have  been  couunltted;  that 
defoidant  stated  to  the  witness  that  be  did 
not  desire  to  rent  bis  rooms  to  women ;  said 
that  she  could  have  the  room,  but  be  want- 
ed it  understood  that  she  could  not  bam 
men  calling  on  ber  there  at  that  place  while 
she  was  an  occupant  of  the  room;  that  ap> 
pellant,  after  engaging  in  conversation  with 
ber  for  some  time,  finally  stated  as  follows: 
"X  believe  I  will  rent  you  a  room  because 
yoo  lo6k  aU  right  to  me.'*  AppeHant  fur- 
ther offered  to  prove  by  this  witness  that 
she  rented  a  room  from  the  appelant  prior 
to  the  date  of  hla  arrest;  that  while  she  oo> 
cni»led  this  room  she  bad  an  <vportnnlty  to 
observe  Qie  diaracter  of  tbe  place,  and  that 
tiw  flat  was  need  for  renting  rooms;  that 
there  were  no  vacant  rooms  while  witness 
was  there;  that  she  bad  not  observed  any 
misconduct  upon  the  part  of  the  appellant  or 
upon  the  part  of  any  one  tbere  to  indicate 
that  the  house  was  used  for  prostitution,  or 
that  it  was  a  place  where  prostltntion  was 
carried  on;  that  witness  would  testify  that 
appellant,  besides  keeping  a  rooming  house, 
was  working  on  some  patents  in  ttie  kltdien. 

Appellant,  in  his  brief,  does  not  point  out 
or  Insist  on  any  spedflc  error  in  the  instruc- 
tions of  the  court,  and  therefore  we  assume 
that  they  are  correct,  and  do  not  set  them 
out  or  comment  upon  them.  Appellaut  ap- 
peals from  a  Judgment  of  conviction  sen- 
tencing lilm  to  the  penitentiary  for  a  period 
of  two  years.  Other  facts  stated  In  the  opin- 
ion. 

Hector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant Wm.  L.  Moose,  Atty.  Gen.,  and  Jno. 
P.  Streepey,  Asst  Atty.  Oen.,  for  the  State 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  contends  that  the 
Judgment  should  be  reversed,  because  It  was 
shown  that  one  of  the  principal  witnesses 
for  the  prosecution  was  employed  by  the 
police  department  of  Hot  Springs  to  act  as  a 
detective  in  securing  the  testimony  to  con- 
vict appelttint,  that  this  witness  and  other 
witnesses  bad  been  paid  tor  th^  services 
in  procnrlng  teBtimony*  and  that;  In  ord«r 


to  secure  the  conviction  of  appellant,  one  of 
the  principal  witnesses  against  him  bad 
resorted  to  disgraceful  and  lofamous  con- 
duct in  order  to  find  out  tbe  alleged  facts  to 
which  be  testified,  and  had  induced  others 
to  engage  with  him  In  such  disreputable 
conduct  But  the  objection  which  appellant 
urges  to  tbe  diameter  and  conduct  of  tbe 
witnesses  goes  only  to.tbelr  credibility,  and 
thwefore  was  for  the  Jury,  and  not  for  this 
court.  The  testimony  Is  sufficient  here  to 
sustain  the  verdict 

[I]  The  statute  is  compr^enslve  In  its 
terms.  It  Is  leveled  at  tbe  nefarious  prac- 
tice of  produing  f»nales  to  be  used  for  tbe 
purpose  of  prostitution.  Tbe  crime  la  des- 
ignated in  mod^  eriniioal  statutes  as  '^n- 
der,"  or  "wblto  dave  traffic."  While  doub^ 
less  the  purpose  of  the  lawmakers  primarily 
was  to  protect  females  who  are  already  vir- 
toons  from  the  multtftirious  and  wicked  de- 
vices and  schemes  of  tbe  panderer,  or  one 
who  for  hire  would  seek  to  make  traffic  and 
commerce  of  females,  and  thus  destroy  tbeir 
virtue  and  make  them  prostitutes,  In 
order  to  ^ectnate  this  purpose  tbe  act  in 
terms,  was  made  broad  enough  to  include 
those  who,  by  any  method  mentioned  In  the 
statute,  procure  any  female  whether  vir- 
tuous or  not,  to  engage  in  Illicit  sexual  in- 
tercourse. It  was  only  by  making  the  law 
thus  compretaensiTe  and  drastic  in  its  terms 
that  the  Legislature  could  most  successfully 
carry  out  Its  purpose  to  prevent  the  prosti- 
tution of  females.  It  Is  therefore  wholly  Im- 
material under  the  law  whether  the  female 
procured  for  the  purpose  of  illicit  sexual 
Intercourse  was  at  the  time  virtuous  or  not. 
The  statute,  in  terms,  prohibits  the  procur- 
ing of  any  female  for  the  purpose  of  prosti- 
tution. There  Is  a  provision  In  the  statute 
directed  against  the  procuring  of  females 
to  become  prostitutes,  and  then  preventing 
the  procuring  of  females  to  enter  any  place 
In  which  prostitution  Is  practiced  for  the 
purpose  of  prostitution. 

[3]  The  contrition,  therefore,  of  appellant 
that  the  offense  Is  not  committed  where  the 
woman  Involved  exercises  her  own  discretion 
and  goes  voluntarily  to  the  place  of  prosti- 
tution is  not  well  taken,  aud  the  fact  that 
the  girl  whom  appellant  Is  alleged  to  have 
procured  to  ^ter  the  place  of  prostltutloo 
was  already  of  easy  virtue  and  went  vol- 
untarily under  the  promises  and  by  the 
persuasion  and  encouragement  of  the  appel- 
lant is  wholly  Immaterial.  If  he  took  her 
to  a  place  where  prostitution  was  practiced 
for  tbe  purpose  of  prostitution,  whether  she 
went  voluntarily  or  not,  he  was  guilty  un- 
der this  statute.  The  evidence  adduced,  If 
believed  by  the  Jury,  was  sufficient  to  war- 
rant them  tn  returning  a  vwdlct  against  him. 

[4,  f  ]  The  court  erred,  however,  in  exclud- 
ing; from  the  Jury  the  testimony  which  ap- 
pellant offered  tending  to  show  that  Uw 
house  where  it  is  allseed  the  female  Involve 
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ed  was  taken  was,  tor  some  time  before 
that,  and  at  that  tlm^  not  a.  place  of  pros- 
titution and  a  place  where  proetitnUon  was 
encournged  or  allowed.  Tbe  testimony  of 
the  witnesses  who  Ured  at  the  place  and  of 
those  who  had  opportunity  for  observing  and 
knowing  the  facts  tending  to  ahow  that  np 
to  the  tune  vhea  Birdie  l^ylor  was  taken 
to  tbe  house  it  was  not  used  as  a  honae  of 
proetitnUon,  and  that  Illicit  aexnal  tatex- 
course  was  not  allowed  to  take  place  therb 
was  competent  and  relevant  testimony  and 
was  not  cumulatlT&  This  teetlmony  tended 
directly  to  rebut  the  testimony  introduced 
on  behalf  of  the  state  tending  to  show  that 
the  bouse  was  used  and  had  been  used  con- 
tlnnoualy  for  some  time  prior  to  the  alleged 
offense  and  until  that  time  as  a  bouse  of 
prostitntion.  It  w&s  necessary  for  the  state 
to  show,  under  the  charge  made  In  the  in- 
dictment, that  the  house  to  which  Blrdte 
Taylor  was  taken  was  a  place  In  whldi  proe- 
tltutlon  was  practiced,  encouraged,  or  al- 
lowed, and  that  she  was  taken  there  for  tbe 
purpose  of  prostitution.  For  this  purpose 
the  court  correctly  permitted  testimony  to 
go  to  the  Jury  showing  that  the  house  bad 
the  reputation  of  being  a  bawdy  house  or  a 
house  of  assignation.  But  the  reputation 
of  the  house  for  bawdry  or  assignation  pur- 
poses was  not  alone  sufficient  to  convict 
It  was  a  drcumstance  for  the  Jury  to  con- 
sider. To  warrant  conviction,  the  proof 
would  also  have  to  show  that  men  and  wo- 
men actually  resorted  there  for  lUldt  in- 
tercourse. See  14  Oyc.  410;  State  t.  Bni- 
nell,  29  Wis.  436;  Llsmore  t.  State,  94  Ark. 
210,  120  S.  W.  863. 

This  proof  being  competent  on  the  part 
of  the  state  to  show  tbe  guilt,  It  was  cei^ 
talnly  also  competent  on  the  part  of  the  de- 
fense to  show  to  the  contrary,  which  tbe  ex- 
cluded evidence  tended  to  do.  The  court 
should  not  have  permitted  the  witness  to 
testify  that  a  certain  party  told  him  that 
the  place  had  a  bad  reputetion.  This  was 
purely  hearsay. 

[I]  The  court  also  riiould  have  permit- 
ted the  testimony  offered  tending  to  show 
that  appellant,  before  and  at  the  time  of 
the  alleged  offense,  was  engaged  in  the  busi- 
ness of  Invention  and  of  securing  patents  for 
his  Inventions.  This  testimony  tended  to  re- 
but the  proof  Introduced  on  the  part  of  the 
Btete  tending  to  show  that  the  appellant 
was  engaged  only  In  the  business  of  main- 
taining a  place  of  prostitution. 

[7]  The  court  did  not  err  In  permitting 
the  testimony  tending  to  prove  that  appel- 
lant had  on  other  occasions  taken  other  fe- 
males to  his  place  for  the  purpose  of  pros- 
titution, nor  the  testimony 'tending  to  show 
bis  mannw  and  conduct  towards  females  on 
the  street  comers  and  at  stores.  This  was 
relevapt  to  the  issue  of  whether  or  not  he 
was  Indulging  In  the  practice  of  procuring 


females  to  enter  his  house  or  rooms  for  the 
purpose  of  proetltntion. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  fbr  a  new 
triaL 


8T.  LOUIS.  I.  M.  ft  8.  BT.  GO.  t. 
BETLLT. 

(Snpmne  Court  of  Arkansas;   Nov.  17,  IfflSL) 

1.  Relbasb  (I  IT^Vauoitt— Palbb  Befb- 

BBNTATIONS. 

One  who  signed  a  rdesse  of  a  daim  for 
personal  injuries,  in  reliance  on  false  statements 
by  the  agent  of  title  wrongdoer,  wftbout  reading 
ue  release,  was  not  bound  tbnetiy. 

[Ed.  Note.— For  otfao-  eases,  see  Bdeueu 
Cent  Dig.  I  am;  Dee.  Dig.  1 17>] 

2.  Belbabs  (I  07*)— VALmirr  —  Strmcnitcf 

OF  EVIDEITCS. 

Evidence  in  a  paseengec's  action  against  a 
railroad  company  for  personal  Injuries,  held  to 
snstain  a  finding  that  plalntUfs  signature  to  a 
release  of  her  claim  a^ast  defendant  was  <A- 
tained  by  fraud. 

[li^.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  SS  106-108;  Dec.  Dig.  {  57.  *! 

3.  Appeai,  asp  Ehbob  (S  909*)  —  Tbbdici  — 
GoMoLusmmss  oiv  Affbak. 

A  verdict  for  riaintiff  must  be  tasted  i^r 
taking  tbe  view  of  the  teetiaiony  oust  favorable 

to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.'  ||  893^^21,  SOSsTsOM; 
Dec  big.  I  999.*]  — .  , 

4.  Trial  ({  ^*>— BEQUBcrrED  IifffrBUcnoTTB. 

Tbe  refusal  of  requested  Instnictions  was 
not  prejudicial  error,  where  other  instmetioH 
were  given  correctly  cowing  tbe  same  sobjecL 
[Ed.  Note.— For  other  casesb  see  Trial  Cut- 
Dig.  H  651-600;  DecDlg.  |  200.*] 

6.  Veucts  rt  36*)— CaAKQE— Civn.  AcnoKa. 

Acts  1909,  p.  751,  providing  that  tbe  venue 
of  civil  actions  shall  not  be  changed  unlcfts  tiM 
court  fiods  that  the  same  Is  necessary  to  obtain 
a  fair  trial,  applies  to  all  dvll  actions. 

(Ed.  Note.— For  other  casest,  see  Tenne.  Cent. 
Dig.  U  S4t  BB;  Dm.  DigTl^*! 


&  Venue  (f  72*)— GnANos  nn  Frbjudk 

DiSCBETION  or  GOUBT. 

While  the  court  has  a  certain  discretion  in 
weighing  tbe  evidence  on  a  motion  to  change  the 
venue  because  of  local  prejudira,  it  cannot  ar- 
bitrarily refuse  a  ctiange  if  the  evUience  shows 
that  a  fair  trial  cannot  l>e  liad. 

(Ed.  Note.~For  other  eases,  see  Tenue,  CenL 
Dig.  I  127;  Dec.  Dig.  |  72.*] 

7.  Venue  d  42*)— Change  —  DisCBEnon  ov 

COUBT. 

Under  Acta  1909,  p.  761,  providing  that  tbe 
venue  of  dvil  actions  shalt  not  be  changed  un- 
less tbe  Judge  finds  that  the  same  is  necessary 
to  secure  a  fair  trial,  upon  finding  that  a  faw 
trial  may  be  had  in  the  county  of  the  venue,  the 
judge  bos  no  discretion  to  order  a  cliange. 

[Ed.  Note.— For  other  cases,  see  YMiue,  Cub 
Dig.  S  04;  Dec  Dig.  |  42.*] 

8.  Venue  (1  72*)— Chahqe— Pbockbdinos. 

A  statement  by  the  judge,  when  defendant 
offered  to  produce  as  many  as  20  or  more  per- 
sons to  sign  an  affidavit  supporting  the  ctiange 
of  venue,  tiiat  it  would  do  no  good,  as  a  request 
of  200  persons  would  not  compel  him  to  make 
an  order  be  did  not  Lblnk  was  correct,  was  not 
a  refusal  to  hear  more  testimony  on  the  qucs- 
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tion,  but  merely  meant  that  the  namber  of  af- 
fiaots  would  not  control  the  court's  judgment 

[Ed.  Note.— For  other  caaeB,  see  Venue,  Cent. 
Dig.  {  127 ;  Dec.  Dig.  §  72.'] 

a.  Venos  (i  72*>— Change  —  DiscBBnoH  or 

COUBl^NlTHBEB  OW  WiTNBSSBS. 

The  court  has  some  discretioa  in  detennin- 
ing  how  many  wltnesaes  he  will  hear  on  a  mo- 
tion to  change  the  venae  because  of  local  prej- 
udice. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  S  127;  Dec.  Dig.  |  72.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Jeptha  H.  Evans,  Jndge. 

Action  by  Edna  Rellly  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Tbos.  B.  Ftyor,  of  Ft.  Smith,  for  appellant 
Sam  B.  Chew,  of  Van  Bureu,  for  appellee. 

Mcculloch,  C.  J.  TUs  is  an  action  In- 
stltated  by  appellee  in  the  circuit  court  of 
Franklin  connty,  Ozark  district,  against  ap- 
pellant, to  recover  for  personal  Injuries  al- 
leged to  have  been  sustained  while  appellee 
wu  a  paasenger  on  one  of  anpellant's  trains. 
App^ee  resided,  at  the  time  the  injury  oc- 
curred, in  Desha  county,  Ark.,  and  ^as  en 
route  home  from  Coffeyvllle,  Kan.  The  train 
on  which  Bbe  was  a  passenger  collided  with 
another  train  In  the  railroad  yards  at  Van 
Buren.  Ark.,  and  her  foot  was  Injured.  She 
was,  by  the  Terdict  of  the  Jury,  awarded 
damages  In  the  sum  of  $540,  and  It  is  not 
claimed  that  the  rerdlct  Is  excesalTe,  if  she 
la  entitled  to  any  recovery  at  all.  Appellee 
waa  a  married  woman,  and  bad  ber  Infant  io 
ber  arms,  but  was  otherwise  unattoided  on 
the  Joomey.  Shortly  after  the  injury  occur- 
red, appellant's  claim  agent  boarded  the 
train  and  obtained  releases  from  many  of 
the  passengers,  including  appellee.  She  sign- 
ed a  release  purporting  to  be  a  settlement 
In  full,  in  conirtderatlon  of  the  sum  of  $40,  of 
compensation  for  her  personal  injuries  and 
for  damages  to  her  baby  buggy,  and  also  the 
Injuries  sustained  by  lier  infant  The  instru- 
ment also  purported  to  be  a  settlement  of  the 
claim  of  appellee's  husband  on  account  of  ber 
Injuries,  and  the  name  of  her  husband  waa 
eigned  thereta  There  la  a  conflict  in  the  tes- 
timony whether  appellee  signed  ber  hus- 
band's name,  bnt  she  admits  that  She  signed 
her  own  name.  She  testified,  however,  that 
the  dalm  agent  induced  her  to  sign  by  repre- 
senting that  it  was  only  a  settlnooit  of  the 
claim  fbr  the  baby's  Injuries  and  tor  tbe 
damage  to  the  buggy.  This  release  was 
pleaded  in  bar  of  tbe  right  to  recover  dam- 
ages, and  constitutes  the  only  issue  of  fact  in 
the  ease.  Negligence  of  the  company  with 
respect  to  the  collision  which  caused  the  In- 
Jury  is  not  disputed. 

[I]  The  law  applicable  to  tbis  feature  of 
tiie  case  Is  settled  in  Railway  v.  Smith,  82 
Ark.  10&-U4,  100  S.  W.  884,  888.  In  that 
case  a  release  was  pleaded,  which  purported 


to  cover  all  of  the  plaintiff's  claim  on  account 
of  Injuries  received  in  a  collision.  She  tes- 
tified that  the  settlement  only  covered  com- 
pensation for  delay  and  Inconvenience,  and 
did  not  embrace  compensation  for  personal 
Injuries.  In  disposing  of  the  question,  we 
said:  "It  was  not  correct  to  say  that  plaln- 
tltr  was  bound  by  tbe  writing,  even  without 
knowledge  of  its  contents,  if  she  failed  to 
read  it  over.  If  she  \ras  induced,  on  account 
of  reliance  on  the  false  stat^nents  of  the 
agent,  to  sign  it  without  reading  it,  she  was 
not  bound  by  it  The  fraud  of  the  agent  If 
he  In  fact  misrepresented  its  contents,  vitiat- 
ed it" 

A  very  similar  case  is  Bliss  v.  New  York, 
etc.,  R.  R.  Ca,  160  Mass.  447,  36  N.  E.  65,  39 
Am.  St  Rep.  604,  which  involved  a  claim  for 
personal  injuries,  and  a  release  was  pleaded. 
Tbe  plaintiff  testified  that  he  had  accepted 
tbe  payment  of  comp^isation  for  damages  to 
his  wearing  apparel,  but  that  nothing  was 
said  about  pay  for  personal  Injuries,  and  he 
signed  the  release  without  reading  it.  The 
court  held  that  "if  it  was  understood  at  tbe 
time  that  the  payment  was  received  only  for 
the  Injury  to  bis  clothing,  and  that  no  claim 
for  personal  injury  was  settled  for  or  releas- 
ed, and  if  the  release  and  rec^pt  were  by 
fraud  so  phrased  as  to  cover  the  claim  also, 
and  If  they  are  avoidable  by  reason  of  the 
fraud  so  far  as  the  claim  for  personal  in- 
Jury  Is  concerned,  the  plaintiff  was  under  no 
obligation  to  return  the  money  received  by 
blm." 

T2,  3]  Tbe  testimony  of  appellee  was  suf- 
ficient to  make  a  case  for  the  Jury  on  the 
question  of  fraud  in  Inducing  ber  to  sign  the 
release.  Tbe  settlement  was  made  a  short 
time  after  the  collision  and  while  appellee, 
according  to  ber  testimony,  was  laboring  un- 
der great  nervous  strain.  Her  infimt  was 
injured  about  the  li«id,  and  she  was  greatly 
distressed  and  excited.  Hie  collision  occur- 
red about  1  or  2  o'dodc  In  the  morning,  and 
tbe  settlement  was  effected  about  daybreak, 
before  the  train  left  the  yards  at  Van  Buren. 
Appellee  did  not  know  at  that  time  that  she 
had  received  any  personal  Injuries  herself, 
and  stated  to  the  claim  agent  tliat  she  was 
not  injured.  He  proposed  to  juty  $40  Cor  tlie 
baby's  injuries  and  for  damage  to  the  bt^tgy, 
and  she  accepted  it  The  agent  induced  her 
to  bdieve  that  it  covered  no  other  Injnriee, 
and  she  signed  tbe  release  upon  the  fslth 
of  those  representations.  She  admits  that  the 
agent  read  the  release  to  ber,  and  that  die 
may  have  read  it  herael^  bnt  that  she  was  so 
excited  at  the  time  that  she  dhl  not  compre- 
hend Its  meaning,  and  "relied  entirely  on  the 
statemmts  of  the  claim  agent  She  cashed 
the  check  when  she  passed  throiqtfi  Uttle 
Rock  later  In  the  day,  bnt  still  did  not  know 
that  It  was  intended  to  cover  her  own  in- 
juries, and  did  not  realise  that  she  had  re- 
ceived injuries  to  amount  to  anything.  Hie 
extent  of  her  Injuries,  she  teFtt)''^<1.  was  de- 
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veloped  later.  That  state  of  the  case  was 
disputed  by  the  dalm  agent  and  othor  wlt- 
nesaea  Introdnced  b7  appellant,  bat  we  cannot 
!>ettle  that  conflict  In  the  testlnKoiy.  That 
ba'b  been  done  by  the  verdict  of  the  jnry. 

We  must  test  the  verdict  In  the  light  of  the 
testimony  most  favorable  to  appellee.  It  was 
legally  sufficient  to  sustain  the  verdict,  and, 
upon  weU-estabUshed  principles,  we  must 
treat  the  Issue  as  settled. 

[4]  Error  la  assigned  in  the  refusal  of  the 
court  to  give  certain  requested  Instructions 
on  that  issue.  But  we  And  that  other  in- 
structions were  given  which  correctly  cover- 
ed the  same  subject,  and  there  was  no  prej- 
udice In  the  court's  refusal  to  give  those  re- 
quested by  appellant 

There  Is  one  other  question  presented  for 
review.  That  Is  the  assignment  of  error  in 
the  court's  refusal  to  order  a  change  of 
venue.  Appellant  presented  a  petltiont  veri- 
fied by  one  of  its  attorneys  and  supported  by 
the  oath  of  several  others,  conceded  to  be 
credible  persons.  Evidence  was  adduced,  pro 
and  con,  on  the  issue  whether  the  alleged 
ground  for  change  of  venue  in  fact  existed. 
The  court  found  that  a  fair  and  impartial 
trial  of  the  case  could  be  obtained  in  that 
county  and  district,  and  dented  the  prayer  of 
the  petition.  The  statute  authorizes  the  court 
In  all  civil  cases,  when  a  chan^  of  venue  is 
asked,  to  investigate  the  alleged  grounds  set 
forth  In  the  petition,  and  It  provides  that 
"the  venue  of  civil  actions  shall  not  be 
cbnnged  unless  the  court  or  Judge  to  whom 
the  application  for  change  of  venue  Is  made 
finds  that  the  same  is  necessary  to  obtain  a 
fair  and  Impartial  trial  of  the  cause."  Acts 
1009,  p.  7S1. 

[E,  6]  This  applies  to  all  civil  actions. 
Hallway  v.  Transmier,  153  S.  W.  817.  The 
statute  means,  of  course,  that  the  court  must 
hear  evidence  on  the  subject  and  be  governed 
by  it  In  reaching  a  conclusion  on  the  Issue 
whether  or  not  a  fair  and  impartial  trial  can 
be  obtained  In  the  county.  The  court  has  a 
certain  amount  of  discretion  in  weighing  the 
evldoioe,  but  cannot  arUtrarily  refuae  to 
grant  a  diange  of  venue  when  the  evidence 
establiahes  the  fact  that  a  fair  trial  cannot 
be  obtained  ther& 

[7]  Much  has  been  said  In  the  argument 
about  the  remarks  of  the  trial  Judge  In  ren- 
dering his  decision  on  the  question  of  a 
change  of  venne.  It  la  contended  that  the 
judge  misconceived  the  law  on  the  subject, 
and  refused  to  grant  the  change  ttecause  he 
thought  it  was  beyond  his  power  to  do  so  in 
any  case.  The  remarks  are  brongbt  forward 
tn  the  record,  and  after  consideration  of 
same  we  are  of  the  opinion  that  the  Judge  did 
not  misconceive  the  law  on  the  subject,  and 
that  he  meant  to  express  his  finding,  from  the 
evidence,  that  a  fair  trial  of  the  case  could  be 
obtained  In  that  county  and  district  It  Is 
true  he  stated  that  he  had  no  discretion  In 


the  matter,  but  was  bound  to  nfuae  Um 
change  of  venue  under  the  drcnmstances. 
Our  construction  of  his  langoa^  in  that 
respect  la  that  what  he  meant  to  say  was 
that,  after  finding  that  a  fair  trial  could  be 
had  in  that  county  and  district,  his  discre- 
tion was  gone,  and  that  the  statute  compiled 
him  to  refnse  to  order  the  change.  He  was 
correct  In  that,  because  the  statute  does  ex- 
pressly make  the  right  to  obtain  a  change  <tf 
venne  depend  upon  proof  that  a  fair  trial 
cannot  be  had. 

[8]  Another  point  Is  made  iqton  the  offer  of 
appellant  to  prodnce  as  many  as  200  more 
persona  to  sign  the  affidavit  supporting  the 
change  of  venue,  and  the  court's  reply  that 
that  would  do  no  good,  as  a  request  of  200 
persons,  would  not  compel  him  to  make  an 
order  that  he  did  not  think  was  conecL  It 
Is  argued  that  this  shows  that  the  Jndge  re- 
fused  to  hear  more  testimony  on  the  subject 
We  do  not  so  consbne  his  remarks,  but  Oilnk 
he  merely  meant  that  the  number  of  affiants 
would  not  control  his  judgment  against  Ok 
testimony  adduced.  Appellant  did  not  offer 
to  introduce  any  more  witnesses  to  sunwrt 
the  petition  fbr  change  of  venue,  bnt,  on  the 
contrary,  the  court  heard  all  the  evidaice 
that  was  offered. 

[I]  Of  comae,  the  court  has  the  right  to  eoi- 
erdse  some  discretion  in  determining  how 
many  witnesses  will  be  heard  on  an  Issue  of 
this  kind,  and  that  discretion  will  not  be  con- 
trolled unless  there  Is  an  arUtraiy  abuse  of 
It  We  find  nothing  in  this  record  that  in- 
dleates  a  misoonoeption  on  the  part  of  the 
trial  Judge  of  his  du^  with  respect  to  change 
of  venne,  nor  that  he  abused  his  dismtlon  in 
giving  s  flair  hearii^  of  the  matter  beftm 
readilng  a  conclusion. 

Judgment  affirmed. 


ST.  LOUIS,  I.  M.  &  8.  B.  CX>.  v.  THUBMAN. 
(Supreme  Court  of  Arkansas.   Nov.  17,  1018,> 

L  CaBBIEBS  ({  S20*)  —  IHJUBIZS  TO  PaBSBN- 
GBR8— NEOZJOBNCB— I^UESTION  FOB  JUBT. 
In  an  action  for  injuriea  to  a  passenger  by 

the  derailment  of  a  car  In  wbkh  he  was  riding, 

the  question  of  the  carrier's  negligence  keU,  nn* 

der  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  caaea.  see  Carriers. 

Cent.  Dig.  if  1118.  1126,  1149,  1163,  1160^ 

1167.  ll-re.  1190.  1217,  1^  12ii.  1248,  1816- 

1826;  Dec  Dig.  {  820.*] 

2.  Cabbibbs  (I  817*)  —  Injtbibs  to  Pasbsit- 

QERS— EVIDENCK— AdmISSIB  II.ITT. 

Where,  in  an  action  for  Injuries  to  a  pas- 
senger by  the  derailment  of  a  car  In  which  he 
was  riding,  the  passenger  showed  that  the  track 
was  out  of  repair,  and  tliat  it  remained  in  the 
same  condition  for  five  mouths  or  more,  except 
for  the  fact  that  new  ties  had  been  put  in  im- 
mediately after  the  accident,  evidence  as  to  the 
condition  of  the  track  about  five  months  after 
the  accident,  showing  that  It  was  then  In  bad 
coodition,  was  admissible  to  show  the  condition 
of  the  track  at  the  time  of  the  acddent 

[Ed.  Note.— For  other  cases,  we  Carriers, 
Cent.  Dig.  S§  1296,  1297-1305;  Dec.  Dig.  | 
317.*] 
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8.  IteAL  (I  2S0*>— iRSTBXrOnONB— ISSUEg. 

Where,  in  an  sction  for  Injuries  to  a  pas- 
•eng«  by  tiie  derailment  of  a  car,  no  iBBue  was 
raised  on  a  tailare  to  keep  a  lookout,  and  the 
ondlspnted  evidence  Bhowed  that  a  proper  look- 
out was  kept,  an  instruction  that,  though  the 
roadbed,  track,  and  engine  were  in  perfect  con- 
dition, jet  if  the  engineer  eoold,  by  the  exercise 
of  proper  care,  have  seen  obatmctions  ahead  In 
time  to  have  stopped  the  train,  a  verdict  for  the 
passenger  was  authorized  was  erroneous  because 
diverting  the  jury  &om  the  real  isBUes. 

[Ed.  Note.— For  other  cases,  see  Trial,  Coit 
Die.  H  B84-W,  Dec.  Die  1 2S0.*) 

4.  Apfeal  and  Ebbob  (|  882*)'—  Quxbhons 

rl  visw  ablk— i n8tbuction8. 

A  party  requesting  an  instruction  cannot 
complain  of  an  iDstructlon  given  containing  tht 
error  repeated  in  the  inatruction  requested. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  |i  Ssgir^O;  Dec  Dig.  f 
882.*] 

6.  Tbial  (S  217*)— iRRSOonoiis  —  Oautioh- 

ARY  INBTBU0TI0N8. 

An  iDstruction  that  one  may  bring  Us  so* 
tion  fn  a  count;  other  than  the  county  where 
the  injury  complained  of  occurred,  and  is  enti- 
tled to  have  bis  case  tried  according  to  the  law 
and  the  evidence,  is  a  proper  cautionary  iostroe- 
tion.  where  the  conrt  a  attention  Is  called  to  a 
newspaper  article  published  during  the  week  of 
the  trial  with  reference  to  the  trial  of  eaasa 
brought  in  counties  other  than  those  where  the 
injuries  complained  of  occurred. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  483,  486;  Dec  Dig.  (  217.*] 

Appeal  from  Circuit  Court,  FtonUin  QQVOr 
ty ;  Jeptha  H.  Evans,  Judge. 

Action  by  John  M.  Tliurmau  against  the 
St  Loois,  Iron  Mountain  &  Soatbem  Railroad 
Company.  From  a  judgment  (or  plaintiff, 
defendant  appeals.  Affirmed. 

Tboa.  B.  Pryor,  of  Ft  Bmlth,  for  appel- 
lant Sam  S.  Chew,  of  Van  Buren,  and 
Bratton  ft  £'ra3er  and  Davis  ft  tace^  all  of 
Uttle  Rode,  for  appellee. 

WOOD,  J.  While  appellee  was  a  passenger 
on  appellants  train  running  ttom  little  Bock 
to  Goffeyrllle,  Kan.,  the  car  in  which  be  was 
riding  was  derailed  and  orertomed,  canrtng 
appellee  serious  bodily  injuries,  daniages  for 
whicib  be  seeks  to  recorer  tai  tlda  action.  He 
allegies  that  appelant  carelessly  and  neff> 
ligenUy  ran  Its  train  at  an  imusual  and  un- 
safe rate  of  speed,  considering  the  condition 
of  the  track  at  the  place  where  the  injury 
occurred.  That  It  n^Ugently  and  careless- 
ly constructed  and  maintained  its  -roadbed 
and  track  at  the  place  where  the  injury  oc- 
curred, and  carelessly  and  negligently  con- 
stmcted  and  maintained  its  oiglne  and  can, 
all  in  sndi  manner  as  to  cause  the  derail- 
ment of  the  train,  and  tbereby  produce  the 
Injury  of  which  appellant  craiplalns.  The 
appellant  draled  all  the  nnterlal  allocations 
of  the  complaint  A  motion  for  a  change 
of  venne  was  made  and  orenoled  by  the 
court.  The  vMdlct  and  Judgment  were  in 
tiie  sum  of  915,000.  The  amount  of  the  rer- 
dlct  Is  not  challenged  h«re. 

[13  The  undisputed  evidence  showed  that 


appellee  was  Injured,  while  a  passenger 
upon  anwllant's  train,  by  reason  of  the  de- 
railment and  overturning  of  the  car  In  which 
appellee  was  riding.  Appellant  adduced  cvl< 
dence,  which  it  is  nnneceraary  to  set  out  in 
detail,  tendtng  to  show  that  the  tracks  where 
the  Injury  occurred  were  In  perfect  condition, 
and  that  its  mftlne  and  cars  were  in  perfect 
condition.  In  other  words,  the  testimony  on 
behalf  of  appellant  tended  to  rebut  Ihe 
charges  of  negligence  set  up  in  the  appellee's 
eomplftlnt,  and  to  overturn  the  presumption 
of  negligence  arising  fnnn  the  injuir  caused 
by  the  runnii^  of  appellant's  train. 

Appellant  tmdertook  to  show  that  the  in- 
Jury  was  caused  by  obstructions  placed  upon 
Its  track  by  two  small  boys.  Its  porter,  who 
vna  riding  on  the  cowcatcher,  testified  that 
immedlatdy  before  reaching  the  point  of  de- 
railment, his  attention  was  atlancted  to  some 
roCks  that  were  upon  the  rail ;  that  he  looked 
ahead  and  saw  some  Iron  bolts  and  some 
nuts  upon  the  rails  and  between  the  Joints 
of  the  nils;  that  as  soon  as  the  fnmt  wheels 
ot  the  engine  struck  the  bolts  it  caused  the 
wheels  to  derail. 

The  engineer  testified  Uiat  he  "discorend 
things  on  Qke  rails  on  eadi  side.  They  look- 
ed to  him  about  the  size  of  theee  little  snow- 
birds sitting  on  the  track."  He  was  keeping 
a  lookout  He  supposed  titat  these  things 
caused  the  engine  to  derail. 

Witness  testified,  without  obJecOoo,  that 
the  engineer,  while  crawling  out  from  un- 
der the  oigine  Just  after  the  wredc  occurred, 
stated  that  tluere  was  something  on  the  track 
that  threw  Mm  ofL 

There  was  othor  testimony  tending  to 
show  that  the  train  was  derailed  by  reason 
of  email  nuts  and  bolts  being  placed  on  the 
track.  Witnesses  testified  that  if  the  track 
was  in  prafeet  condition,  then  these  nuts  and 
bolts  placed  on  the  rail  were  calculated  to 
derail  the  train.  They  examined  certain 
spikes  and  nuts,  and  the  bright  scan  and 
marks  on  them  that  indicated  conclusively 
that  tb^  had  been  mashed  by  the  cars. 

The  train  dispatcher's  records  wen  in- 
trodneed.  showing  that  seven  trains  tuid 
passed  over  the  track  on  the  day  of  the  de- 
railment prior  to  the  wredced  train.  One  of 
these  passed  three  hours  before  the  wkA 
occurred.  The  englneera  of  these  trains  tes- 
tified that  the  tndE  was  in  fl»t<laBs  con- 
dition. 

In  addition  to  this  testimony,  the  appel- 
lant Introduced  evidence  showing  that  John 
Escne  and  John  Johnson,  two  small  boys,  had 
been  indicted  1^  the  grand  Jury  of  Crawford 
county  for  the  crime  of  wrecking  this  train, 
and  that  these  boys,  on  a  preliminary  hear- 
ing before  a  Justice  of  die  peace  on  said 
diarge,'  had  admitted  placing  these  obstruc- 
tions upon  the  rail.  Other  witneeaes  testi- 
fied that  they  dad  heard  these  boys  admit 
that  they  bad  placed  the  obstructkms  upon 
the  track  which  derailed  the  tmln. 
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On  tbe  other  hand,  the  ai^Uee  Introduced 
testimony  tending  to  show  that  the  track  at 
the  place  where  the  injury  occurred,  at  the 
time  of  such  Injury,  was  out  of  repair.  The 
testimony  of  sereral  witnesses  tended  to 
show  that  at  the  place  where  the  wheels  flrst 
left  the  rails  there  were  rotten  ties,  five  or 
six  In  number.  The  indications  on  the  tiee 
showed  that  the  rails  bad  spread.  The  rails 
had  sagged  down  into  the  ties  and  cut  oat' 
ward  from  the  tracks  in  such  manner  as  to 
show  that  they  had  spread.  The  trnck  at 
the  place  vtslb  examined,  both  at  the  time  of 
the  wreck  and  some  time  afterwards,  by  wit- 
nesses who  testified  that  a  large  portion  of 
the  tim  were  so  rotten  tliat  they  would  not 
hold  a  spike.  From  the  place  where  the 
train  first  left  tbe  track  to  tbe  yard-limit 
board  witnesses  had  pulled  from  25  to  GO 
spikes  ont  of  the  ties  with  their  fingers.  In 
some  of  the  ties  there  were  no  spikes  at  alL 
In  most  of  the  ties  the  spikes  were  not  driv- 
en down  to  the  rail  but  were  up  an  incb  or 
more  from  the  rail  and  not  binding  same 
firmly.  Some  of  the  ties  that  were  in  the 
track  at  the  time  when  and  at  the  place 
where  the  wreck  occurred  were  gathered  up 
and  were  exhibited  to  the  Jury  In  evidence. 

The  boys  that  were  accused  of  having 
placed  Hie  obstructions  on  the  track  were 
witnesses,  and  denied  having  anything  to  do 
with  wrecking  the  train;  and  they  showed 
tiiat  their  confessions  and  statements  were 
caused  by  threats  and  Inducements  held  out 
to  them  by  one  Oathey  Pltcock,  which  they 
detailed.  There  was  also  testimony  tending 
to  corroborate  the  testim<Hiy  of  these  boys, 
showing  that  tbey  were  not  on  tihe  track  at 
the  time  when  tbe  train  was  wrecked,  and 
that  they  bad  nothing  to  do  wltJi  wredking 
the  same; 

The  appellant  contend  that  the  court 
should  have  directed  a  verdict  In  Its  favor 
upon  the  undisputed  evidence,  but  tbe  ques- 
tion of  appellant's  negligence  was  for  the 
jnry,  and  the  court  did  not  err  In  refusing 
its  prayer  for  a  directed  verdict 

[2]  Tbe  appellant  urges  that  the  court  err- 
ed in  admitting  the  testimony  of  a  witness 
as  to  the  condition  of  the  trade  a  tew  days 
before  the  trial,  showing  that  same  was  In 
bad  ocmdltion  at  that  time.  TbB  trial  was 
had  on  the  26th  of  Febmaiy,  1918.  The 
wiedE  occurred  September  26,  1912.  Hie 
court,  In  ruling  on  the  objectlcm,  stated  that 
tbe  testimony  would  be  admitted  "only  for 
tlie  purpose  of  enabling  the  Jury  to  arrive  at 
tbe  condition  of  the  track  immediately  be- 
fore and  after  the  derallmoit"  Tbe  coart, 
In  admitting  other  testimony  as  to  the  con- 
dition of  the  track  two  or  three  weeks  after 
the  wreA,  stated  that  he  admitted  the  tes- 
timony showing  tbe  condition  of  the  tradk, 
before  the  time  and  after  the  time  the  wreck 
occurred,  for  the  purpose  of  aiabUng  the 
ilnry  to 'determine  what  the  condltl(m  of  the 
track  was  at  the  time  of  the  wreck,  and  for 
no  other  purpose  whatever.  There  was  oth- 


er testimony  tending  to  shov;  that  the  track 
was  In  the  same  condition  at  the  time  of 
the  wreck  as  it  was  In  when  visited  by  wit- 
ness Adams  five  mouths  subsequent  to  tlte 
wreck;  that  these  conditions  had  continued 
from  tbe  time  of  the  wreck  exo^t  for  the 
new  ties  that  had  beeu  put  in  the  track  Im- 
mediately after  the  wreck. 

In  Little  Bock  &  Ft  Smith  By.  v.  Bubanfca, 
48  Ark.  460-474,  3  S.  W.  808.  813  (3  Am. 
St  Bep.  24S).  we  held  that:  "Where  a  defec- 
tive track  is  alleged  to  be  the  cause  of  the 
casualty,  it  Is  otteai  impracticable  to  adduce 
evidence  as  to  the  condition  of  the  track  at 
tbe  precise  moment  the  casualty  occurred. 
It  is  enough  to  prove  such  a  state  of  facts 
shortly  before  or  after  as  will  Induce  a  rea- 
sonable presumptloD  that  tbe  condition  Is 
unchanged."  See,  also,  St  Louis,  I.  B(.  & 
8.  B.  Co.  V.  Freeman,  89  Ark.  331,  116  3. 
W.  678.  The  testimony,  under  the  above  mle, 
was  competent  Other  testimony  than  the 
testimony  objected  to  tended  to  prove  that 
tbe  same  condition  testified  to  by  the  witness 
bad  existed  from  the  time  of  the  casualty, 
and  It  would  be  unreasonable  to  conclude 
that  railroad  ties  that  were  In  first-class 
condition  at  the  time  the  wreck  occurred 
could  deteriorate  so  rapidly  as  to  be  rotten 
within  five  months  thereafter.  It  might  be 
said  as  a  matter  of  common  knowledge  that 
such  is  not  the  nature  of  railroad  ties.  It 
would  take  longer  than  fire  months  Cor  Ite 
disintegration  of  the  thnlm  out  <tf  which 
railroad  ties  are  made. 

[t]  Appellant  bases  certain  assignments  of 
OTTor  upon  tbe  rulings  of  the  court  In  grant- 
ing and  refusing  prayers  for  InstmctioDs. 
Among  these,  the  most  Important  Is  the 
granting  of  appellant's  prayer  No.  10,  wbldi 
in  effect  told  the  Jury  that  even  If  tbey 
found  the  roadbed,  track,  and  engine  in  per- 
fect condition,  yet,  if  the  oiglneer  conld  bj 
the  exercise  of  proper  care  have  8e«i  the 
obstructions  ahead  In  time  bo  have  stopped 
ttie  train,  they  m^bt  find  for  the  plaintiff. 
No  issue  was  raised  In  the  pleadings  based 
upon  a  failure  to  keep  tbe  lookout  required 
by  statute^  and  tbe  undisputed  evidence  show- 
ed that  the  proper  lookout  was  k^t  Tbae- 
fore  the  above  Instruction  dwnld  not  have 
been  givai,  as  it  "was  calculated  to  confuse 
the  Jury  and  divwt  th^  minds  from  tbe 
real  Issne.**  BaUway  Co.  v.  Woodward,  70 
Ark.  448.  69  S.  W.  66.  *1t  Is  error  to  snb- 
mit  as  issues  to  the  Jury  matters  about  whlcb 
there  la  no  dispute."  EH  Dorado  ft  Bastrop 
By.  Go.  T.  Wbatley,  88  Ark.  20, 114  8.  W.  2S4, 
129  Am.  St.  Bep.  98,  and  cases  dted. 

[4]  But  awellant  asked,  and  tbe  court  gavew 
tbe  fOUowing:  "If  yon  find  tram  the  evldoice 
that  the  tcack  at  the  point  irtiera  the  dwail- 
ment  occurred  was  in  good  condition  imme- 
diately before  the  derailment,  and  that  tbe 
engine  was  in  good  condition,  and  was  be- 
ing operated  In  a  car^l  manner,  reastmablr 
consistent  with  the  mode  of  operation  of 
trains,  and  that  said  train  was  caused  to  te 
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denllea  on  aecmmt  of  Iron  bolt^  ants  or 
otber  obstrnettons  Mng  placed  npia  tbe 
tnudc  1^  a  stnager,  then  your  vmllct  should 
be  for  defendant"  AxveUant  cannot  cinn- 
lOaln  of  tbe  Instmetlon  glTcn  at  tbe  Instanee 
of  ^tpellee,  since  tbe  same  error  was  repeat- 
ed in  an  Instmetlon  asked  by  It  St  Lonls, 
I.  H.  &  S.  B.  Go.  T.  Lamb,  95  Ark.  20»,  128 
8.  W.  lOSO;  C  B.  L  ft  Pac.  B.  Oo.  t.  Smith, 
M  Ark.  S28,  m  a  W.  71S;  linAeey  t.  St 
li^  I.  H.  &  8.  B.  Oo.,  9S  Ark:  Ml,  129  S.  W. 
807:  Uttte  Bo<dc  ft  H.  By.  Co.  v.  BosseU,  88 
Ark.  176.  U8  8.  W.  1021;  Oboctaw  Okla.  ft 
Gulf  Bd.  Go.  r.  Hlckey,  81  Ark.  679^  90  & 
W.  889. 

We  haTe  carefully  examined  tbe  othn  aa- 
slgnments  of  weot  as  to  ttie  granting  and  re- 
fusing  prayers  for  Instructions,  and  find  that 
socb  of  tbe  refused  prayers  as  were  correct 
the  court  covered  In  other  instmcttona  given, 
both  at  the  Instance  of  appellant  and  ai^Al- 
lee.  Then  was  no  error  in  any  of  the  ottier 
InstructioiiB  glren,  and  the  record  upon  the 
whole  Is  free  from  prejudicial  orror  In  the 
rallngs  of  the  court  upon  the  Instmctlons. 

The  asaigoment  of  error  In  the  refusal  of 
tbe  court  to  orAer  a  change  of  venue  Is  based 
upon  the  same  facts  as  in  the  case  of  St  Li., 
I.  M.  ft  S.  B.  Co.  T.  Reilly,  161  S.  W.  10S2. 
opinion  banded  down  this  day  by  tbe  Chief 
Justice  and  tliat  case  fm  this  point  rules 
this. 

[B]  Just  before  reading  the  instructions  to 
the  jury,  tbe  court  made  the  following  re- 
marks: "Gentlemen  of  the  Jury:  Counsel  for 
the  plaintiff  have  called  my  attention  to  an 
article  which  appeared  in  one  of  the  tovm 
papers  tUs  we<^  In  regard  to  tbe  trial  of 
cases  whidi  are  brought  in  coxmties  otber 
than  the  counties  whwe  the  injuries  oc- 
curred, and  they  want  to  know  whether  the 
jurors  have  reitd  the  article  or  articles,  and, 
if  so,  they  want  the  court  to  Uistruct  you 
that  you  will  not  be  governed  by  anything 
except  the  law  and  evidence  If  you  should 
have  read  tbe  article.  It  Is  a  lawful  right  that 
a  party  has  to  bring  his  suit  here,  and  when 
he  brings  it  here  be  is  entitled  to  have  IE 
tried  by  the  law  and  the  evld^ce  exactly 
like  be  would  If  he  lived  in  the  county  and 
in  no  other  way.  We  are  assembled  here 
for  the  purpose  of  trying  eases  according  to 
the  law  and  the  evidence,  and  no  extraneous 
or  outside  matter  should  be  allowed  to  In- 
flurace  the  judge  or  jurors,  or  any  person 
connected  with  the  admlqlstratlra  of  the  law, 
to  do  other  than  the  law  and  evidence  re- 
quire In  the  case."  The  court  informed  tbe 
Jury  as  to  the  purport  of  the  newspaper 
article,  and  cautioned  them  not  to  allow  any 
"extraneous  or  outside  matter"  to  Influence 
their  verdict  The  ranarks,  under  the  cir- 
cumstances developed,  were  proper.  They 
were  cautionary,  and  were  Intended,  and 
their  effect  could  only  have  been  to  hold  tbe 
Jury  to  a  consideration  only  of  the  law  and 


evidence  of  Uie  case  In  band,  and  to  free 
them  of  any  possible  prejudice  from  outside 
sources. 

Finding  no  reversible  error  in  the  record, 
tbe  judgment  must  be  affirmed;  and  It  la  so 
ordwed. 


WOOD  et  al.  v.  DRAINAGE  DIST.  NO.  2 
OF  CONWAZ  0OUI4TY  et  aL 

(Supreme  Court  of  Ark^nsss.   Dee.  8,  1913.) 

1.  Drains  (S  57*)— Dakaqes  fbou  Cokbtbuo- 
?iON— LiABiLirr. 

Acts  1909,  p.  829,  authorizes  the  efltablish- 
ment  of  drainage  districts  and  provides  for  the 
appointment  of  commiseioners  who  aball  have 
control  of  the  improvement  In  their  district 
Section  7  provideB  that  the  commisslonerB  shall 
assess  all  damages  accruing  to  any  landowner 
by  reason  of  tbe  proposed  improvement,  includ- 
ing all  Injury  to  land  taken  or  damaged.  Sec- 
tion 8  authorizes  any  property  owner  dissatis- 
fied with  tbe  assesBment  of  damages  by  the  com- 
missioners to  give  notice  that  he  demands  an 
assessment  of  bis  damages  by  a  jury  and  requires 
tbe  commissioners  tbereupon  to  institute  suit  to 
condemn  the  lands  taken  or  damaged.  HeUL 
that  a  drainage  district  has  only  sucb  power  and 
only  such  liabilities  as  ate  prescribed  by  the  stat- 
ute creating  it ;  and  o  It  has  no  property  out  of 
which  a  judgment  for  tort  could  be  satisfied, 
and  no  power  to  levy  assessments  for  the  satis- 
faction of  each  Judgments,  It  is  not  liable  for 
negligence  in  the  construction  of  a  drainage  ditch 
resulting  in  damages  to  land  in  the  vicinity. 

gSd.  Note.— For  other  cases,  see  Drains,  Cent. 
.  H  67,  69;  Dec.  DigTie?.*] 

2.  DbAIKS  (I  17*)— DUUOIS  ROU  OOHSTKTO- 
HON— lOABIUTT. 

Under  Acts  1900,  p.  842.  {  16,  autliorlziog 
tbe  eatabltslunent  of  drainage  districts,  which 
proTides  that  no  member  of  any  board  of  Im- 
provenwnt  shall  be  liable  for  any  damages  sus- 
tained by  any  owner  in  the  prosecution  of  the 
work  under  bis  charge,  unless  be  shall  have 
acted  with  a  corrupt  and  malicious  intent,  the 
commissioners  of  a  drainage  district  are  not 
liable  for  injuries  to  property  caused  by  negli- 
gence in  the  construction  of  a  drainage  ditch. 

[Ed.  Note.— For  otber  cases,  see  Drains^  Cent 
Dig.  K  11.  12 ;  Dec.  Dig.  |  17.*] 

8.  Dbaiks  (i  67*)— Dajuois  nou  Oovbibco- 

nON— LlABILITT. 

Persons  contracting  with  a  drainage  dis- 
trict for  the  constmction  of  a  drainage  ditch 
are  liable  for  injuries  to  property  caused  by 
their  negligence  in  the  construction  of  the  ditch 
under  the  plan  adopted  and  tin  contract  with 
the  drainage  commissioners. 

[Ed.  Note.— For  other  cases,  see  DialnSL  Gent 
Dig.  M  67,  69;  Dec  DIfr|67.*l 

4.  PLEADiNa  (I  367*)— Modi  ot  Objiotioh— 
DBHuaaEB  OB  Motion. 

Where  the  aulwtantial  facts  constitntlng  a 
cause  of  action  are  stated  In  tbe  complaint  or 
can  be  inferred  by  reasonable  intendment  from 
the  matters  set  forth,  though  imperfectly  or 
indefinitely  aliped,  the  proper  mode  of  correct- 
ing the  defect  is  not  by  demurrer  but  by  mothm 
to  make  more  definite  and  certain. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  ff  64.  117S-1193;  Dec.  Dig.  |  3677j 

5.  Pleading  (K  8,  48,  192,  193*)— Mode  or 
Objection— DEMUBBBB  oa  Motion. 

Under  tbe  Code  requirement  that  the  com- 
plaint shall  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of  ac- 
tion, every  essential  element  of  the  cause  of 
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action  miiBt  be  stated,  and  mere  abstract  con- 
eluBions  of  law  may  not  be  pleaded,  and  defects 
in  these  respects  ma;  be  reached  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  Ji  12-281^,  68.  106.  106.  4<^-43Si 
487-MS;  Dec.  Die  0  8,  48,  ld2.  U8.*] 

6.  Dbainb  (i  57*)— Damaoes  nou  OoirsTsno- 
TiON — Complaint — Sutficiknot. 

In  an  action  for  InjurieB  to  propert7  claim- 
ed to  have  been  caused  by  water  seeping  frun 
m  dzainaBe  ditch  which  was  behig  conitroeted,  a 
complaint  alleging  that  as  tiie  work  proarcased 
dams  were  constructed  across  the  ditcn  and 
water  pumped  into  that  part  of  tbe  ditch  be- 
tween the  oam  and  tbe  place  where  the  work  of 
excavation  ended,  bat  stating  no  facts  show- 
ing that  this  was  the  resalt  m  negligent  or  im- 
proper construction,  and  not  alleging  that  tbe 
dredging  machinery  was  not  placed  on  a  boat 
and  floated  along  on  the  water  of  the  canal  to 
faciKtate  the  work  of  excavation,  or  tbat  this 
would  be  an  improper  or  nnskilmil  construc- 
tion of  the  ditch,  was  insufficient,  as  the  mere 
fact  tnat  water  was  allowed  to  stand  in  the 
canal  during  ctmstroction  did  not  constitute 
negligence. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent. 
Dig.  {f  67,  60;  Dec.  Dig.  S  S7.*] 

7.  Finding  ^  8^  —  GoETCursioin  —  Ntou- 

OXNOB. 

In  an  action  for  Injuriea  to  property  claim- 
ed to  have  been  censed  by  water  seeping  from  a 
drainage  canal  which  was  being  constructed,  a 
complaint  alleging  a  delay  on  the  part  of  tbe 
contractor  in  conndeting  tbe  canal  beyond  tbe 
time  allowed  by  t£e  contract,  but  stating  noth- 
ing farther  to  show  that  this  constituted  negU- 
raice,  was  insuffideBt:  tiie  allegation  tbat  the 
delay  was  negligent  bang  a  nere  condusion  of 
law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  If  12-28H.  68;  Dec  Dig.  1  &•] 

Appeal  trim  Circuit  Court,  Conway  Oonn- 
ty;  Hugh  Baaham,  Jadg& 

Action  by  W.  L.  Wood  and  another  against 
Drainage  District  No.  2  of  Conway  County 
and  otliers.  From  a  judgment  for  defend- 
ants on  demurrer,  plain tUTs  appeal.  Af- 
Armed. 

W.  P.  Strait,  of  MontUton,  for  appellantM. 
Wm.  li.  Bfoose,  of  Little  Bode,  for  appellees. 

HART,  J.  W.  L.  Wood  and  Frank  Pryor 
instituted  this  action  in  the  circuit  court 
against  drainage  district  No.  2  of  Conway 
count7f  Ark..  T.  O.  Hervey,  J.  8.  Moose,  and 
T.  7.  Klsslre,  commlSBionera  ot  aald  district, 
Napanee  Drainage  Oompany,  and  Frank 
Reed.  Tbe  complaint  alleges  tbat  W.  L. 
Wood  is  the  own»  of  cultimted  lands 
sltaated  within  said  district,  and  that 
during  tbe  year  1912  Frank  Pryor,  as 
his  tenant,  undertook  to  raise  a  crop  of  com 
and  cotton  on  said  land.  The  complaint  fur- 
ther ^l^ies:  "Hiat  on  the    day  of 


1910,  the  said  commissioners,  acting 
for  and  representing  the  said  drainage  dis- 
trict No.  2,  in  their  ofildal  capacity,  con- 
tracted with  the  defendant  Napanee  Drain- 
age Company,  a  partnership  composed  of 
Harry  Orera.  Willis  Beed,  Frank  Heed,  and 
Arthur  Rosenberg,  for  a  raluable  cmslden- 
tlon  to  dig,  excavate,  acd  construct  a  large 
drainage  canal  across  and  In  said  drainage 


district,  whldi  said  drainage  canal  passed 
across,  over,  through,  coDtUtunis,  and  near 
the  above-described  land,  which  said  con- 
tract so  entered  and  made  provided  that 

said  canal  should  be  completed  tm  or  by  the 
Ist  day  of  March,  1912;  that  said  defendant 
Frank  Beed,  managing  the  bualneBS  of  tbe 
partnership  of  which  he  was  a  member,  as 
above  aU^ted,  had  charge  of  the  constnie* 
tlon  therettf  and  has  been  In  the  actual  su- 
pertntoidency,  control,  management,  and  di- 
rection thereof;  that  the  said  def^dant 
partnership,  Napanee  Drainage  Company, 
failed  to  comply  with  its  said  contract  and 
to  complete  the  said  canal  within  the  time 
provided  therein,  thereby  neglig^itly  and  un- 
necessarily delaying  the  draining  of  said 
land  and  holding  large  bodies  of  water  there- 
in In  said  district,  which  is  stUI  held,  to  the 
damage  and  detriment  of  tbe  above-describ- 
ed land  of  the  plalntlCfs;  that  during  a  long 
period  of  time  extending  from  March  1, 1812. 
until  July  10, 1912,  along  aald  canal  excava- 
tion, across  and  contiguous  to  the  land  of 
this  plaintiff,  said  defendants  constructed, 
and  the  said  defendant  Frank  Beed,  operat- 
ing under  defendant's  contract  and  by  tbe 
authority  of  the  said  drainage  district  No. 
2,  through  its  directors  as  aforesaid,  has 
Diligently  maintained  in  said  artificial  ca- 
nal, large  bodies  of  water  collected  and  gath- 
ered therein,  and  has  negligently  maintain- 
ed dams  and  emtmnkments  across  the  same, 
thereby  establisbli^  artificial  ponds  or  pool^ 
into  wUch  was  pomped  from  tbe  canal  prop- 
er large  quantities  of  water  to  a  height 
equal  to  and  above  the  surface  of  tbe  sur- 
rounding country  and  this  plalntUTs  land, 
and  negllgoitly  malntelned  said  bodies  of 
water  for  long  periods  of  lime  between  tlie 
1st  of  Bfarch  and  the  10th  of  July,  1912,  on 
such  high  level  as  to  cause  the  same  to  se^ 
through  and  overflow  and  saturate  the  said 
land  of  tbe  plaintiff,  above  described,  with 
water  to  sndi  an  extent  as  to  totally  de- 
stroy Ite  use  and  usable  value  for  agricul- 
tural purposes  and  to  make  it  unculUvatable 
for  the  year  1912  and  to  totally  destroy  the 
crop  of  com  and  cotton  and  the  products 
thereof  planted,  to  be  planted,  and  to  be 
grovm  upon  said  land  for  the  year  1912,  and 
to  the  plaintiff's  damage  In  the  sum  of  $jSOO." 

The  court  snstalned  a  demurrer  to  the 
complaint,  and,  the  plaintiffs  electing  to 
stand  on  the  complaint,  Judgment  was  «a* 
tered  scalnst  Oumy  They  have  duly  prose- 
cuted an  appeal  to  this  court 

[1]  Sectltm  22,  art  2,  of  our  Constitution, 
provides  that  printe  propraty  aluUl  not  be 
taken,  awropriated,  ot  damaged  for  pahUc 
nse  without  Just  compensation  thertfor. 
The  drainage  district  In  question  was  or- 
ganised under  an  act  to  provide  for  the  crea- 
tion of  drainage  districts  In  this  states  ap- 
proved Bfoy  27,  1909.  Acts  ot  1909,  p.  829. 
The  act  In  question  recognlBee  tbe  section 
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at  the  OonstltaCUm  qooted  abore.  Under 
the  act,  after  tha  petition  required  by  the 
■tatnte  haa  been  filed,  and  tbe  oonnty  court 
baa  detwmiiMd  upon  the  estabUshment  of 
the  dralni^  dlatrlet,  and  the  plan  for  Ita 
constmctlon  has  been  adopted,  commission- 
ers are  appointed,  who  shall  have  control  of 
the  ImproTement  in  their  district  Section 
7  proTldee  that  the  commlasloiien  shall  as- 
seas  all  damages  that  win  accme  to  any 
landowner  by  reason  of  the  proposed  im- 
prorement;  including  all  Injury  to  land  tak- 
en  and  damaged.  Section  8  provides  that 
any  property  owner  who  may  be  dlssatls- 
fled  with  the  assessment  of  damages  In  his 
ftiTor  by  the  commissioners  may  give  the 
commissioners,  in  SO  days  after  they  bare 
filed  their  assessment,  notice  that  he  de- 
mands an  asseasmnit  of  his  damages  by  a 
jury,  and  it  shall  then  be  the  duty  of  the 
commissioners  to  Institute  suit  In  the  cir- 
cuit court  to  condenm  the  lands  that  are 
thus  taken  or  damaged  in  making  said  Imr 
prorement 

In  the  case  of  Newgass  t.  Railway  Go., 
54  Ark.  140,  15  8.  W.  188,  which  was  a  con- 
demnation suit  by  a  railroad  company,  the 
court  said:  "If  the  appropriation  of  the  part 
and  Its  use,  as  a  railroad  resulted  In  flood- 
ing the  remainder  of  appellant'a  lands,  the 
damage  so  occasioned  should  be  Included  In 
the  assessment;  but  no  account  should  be 
taken  of  Injuries  thereafter  to  result  from 
an  Improper  construction  or  maintenance  of 
the  bed,  for  the  condemnation  does  not  au- 
thorise either,  and  the  corporation  that  con- 
demns the  land  will  be  Uable  for  such  in- 
juries as  may  thereafter  result  ther^rom." 

We  have  also  held  in  condemnation  pro- 
ceedings by  railway  companies  that  where, 
at  the  time  of  the  trial,  it  Is  shown  that  the 
railroad  has  been  constructed  over  the  land 
sought  to  be  condemned  and  damages  have 
resulted  to  the  landowner  from  faulty  or 
improper  construction,  such  damages  may  be 
recovered  in  the  condemnation  proceeding; 
but  they  are  not  allowed  because  they  are  a 
part  of  the  compensation  allowed  the  land- 
owner for  property  taken  or  damaged  within 
the  meaning  of  the  Constitution,  but  are  al- 
lowed because  the  railroad  company  may  not 
injure  the  property  of  others  by  the  neg- 
ligent or  nnsklllful  exercise  of  a  right  with- 
out a  oorresponding  liability;  and  they  may 
be  recovered  In  the  same  action  because  the 
law  does  not  favor  splitting  up  causes  of 
action. 

In  the  case  of  Board  of  Improvement  of 
Sewer  District  No.  2  v.  Moreland,  94  Ark. 
380.  127  S.  W.  468.  21  Ann.  Gas.  957,  we  held 
that  improvement  districts  in  cities  and 
towns  are  quasi  public  corporations,  having 
no  powers,  duties,  or  liabilities  except  as  ex- 
£>re88ly  conferred  by  statute,  and  that  they 
are  not  liable  for  negligence  whereby  an  em- 
ployfi  la  Injured  while  engaged  In  the  con- 
struction of  the  Improvement 

In  Nugent  v.  Levee  Commissioners,  68 


Ulsa.  197,  It  was  hdd  that  a  boarfl  of  levee 
oommiaBionan  was  not  liable  In  tort  for  dam- 
ages arising  from  the  improinr  constroctlon 
<tf  a  levea  In  that  case  the  oonrt  said: 
"The  levee  eommlKdoners  are  simply  public 
oSiBon  clothed  with  a  corporate  capacity 
mUiy  for  the  convenience  of  administration, 
and  are  endowed  with  no  representative 
character,  as  reapects  the  taxpayers;  and, 
if  they  had  snch  charactCT,  it  would  be 
strtctly  limited  to  those  duttes  which  by  law 
they  were  antSiorlzed  to  perftiml.  «  •  • 
In  all  the  cases  on  the  subject  of  Uie  lia- 
bility of  these  corporations,  it  is  admitted 
that  the  liability  in  each  case  depends  on 
tiie  tme  constnictlon  of  the  statute  creating 
the  corporation.  The  difterence  In  the  cases 
seems  to  be  In  the  mode  of  arriving  at  the 
intention  of  the  Leglslatare.  In  some  it  is 
hdd  that  the  liability  arises  from  the  oon- 
stitntton  of  tiie  body  and  the  bnslneBS  it  is 
charged  with,  If  there  be  no  restrictive  lan- 
guage ;  in  others  It  is  said  there  ought  to  be 
an  exiwess  provision  for  liability  b^ore  it 
can  attach.  In  this  case  the  meaning  of  the 
act  seems  to  be  clear.  The  tax  is  levied,  as 
expressed  In  the  etatate,  for  the  purpose  df 
repairing  and  constructing  the  levees  and  for 
carrying  into  effect  the  object  and  purpose 
of  securing  the  counties  of  Bolivar,  Washing- 
ton, and  Issaquena  from  overflow  from  the 
Mississippi  river.'  This  does  not  include  the 
very  different  object  of  paying  damages  for 
the  default  and  misconduct  of  the  persons 
charged  with  the  execution  of  the  act  This 
expression  of  the  purpose  of  the  tax  in  the 
act  Is  an  exclosfon  of  all  other  purposes.  If 
such  damages  were  chargeable  on  the  fund, 
their  payment  might  prevent  the  accomplish- 
ment of  the  purpose  for  which  the  tax  was 
levied.  The  whole  fund  might  be  consumed 
in  compensating  landowners  for  a  failure 
to  receive  that  protection  from  the  levees 
which  they  were  designed  to  aflford.  The 
taxes  lerled,  instead  of  being  a  fund  for  se- 
curing this  protection,  would  be  converted, 
as  was  said  by  Lord  Mansfield  in  an  anal- 
ogous case,  Into  the  capital  of  an  Insurance 
company  to  indemnl^  against  losses  from 
floods.  The  taxpayers  would  become  inaarers 
against  damages.  Instead  of  contributors  to 
a  fund  to  be  used  in  preventing  the  recur- 
rence of  damages.  To  entail  so  alarming  a 
liability  on  property  holders  without  their 
free  consent  ought  to  require  a  very  plain 
expression  of  the  legislative  will,  if  Indeed 
there  be  any  power  In  a  free  government  thus 
to  deal  with  the  property  and  business  of  tbe 
people.  That  a  taxpayer  living  In  the  dis- 
trict should,  on  account  of  the  negligence  or 
misconduct  of  the  persons  administering  tbe 
powers  of  the  corporation,  or  their  agents  or 
employes,  fall  to  receive  the  protection  from 
overflow,  to  secure  which  he  was  taxed,  is 
Indeed  a  hardship ;  but  we  are  not  authorized 
to  remove  this  hardship  by  the  imposition 
of  a  burden  on  his  cosufferers.  He  must  be 
left  to  his  remedy  against  those  by  whose 
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ndscondnct  be  was  Injond,  whose  liability 
for  tb^  own  acta  and  ondsEdcnu  Is  to  be 
detennlned  1^  the  rules  of  law  applicable  to 
such  caseft"  See^  also,  Henal^  t.  Beda- 
matlon  District,  121  CaL  06^  B8  Fac  401; 
Thompson  et  aL  t.  Board  of  Gommisslonera 
of  Polk  Conntyt  88  Minn.  180,  87  N.  W.  207; 
14  Oyc  1067. 

So  here  it  may  be  said  that  the  drainage 
district  has  only  such  power  and  has  only 
snch  llaUlifles  as  are  prescribed  by  the  stat- 
ute creatine  it  The  district  has  no  proper^ 
ty  oat  of  whidi  a  Judgment  tat  tort  oould 
be  satlBfled.  It  Is  true  It  has  the  power  to 
levy  assessments,  bnt  this  can  be  done  only 
for  the  purposes  provided  in  the  act  And 
the  statute  does  not  give  It  any  power  to 
levy  assessments  for  the  satisfaction  of  Judg- 
ments for  tort  against  it  Therefore  we  hold 
that  the  district  was  not  liable,  under  the 
allegations  of  the  complaint 

[2]  Neither  are  the  commissioners  of  the 
district  liable.  Section  16  of  the  act  pro- 
vides that  no  member  of  any  board  of  im- 
provement sball  be  liable  for  any  damages 
sostalned  by  any  one  In  the  prosecution  of 
the  work  under  his  charge,  nnlcBS  it  shall 
be  made  to  appear  that  he  has  acted  with 
corrupt  and  malicious  Intent  Thus  it  will 
•be  seen  that  the  statute  exempts  the  com- 
missioners from  damages  which  result  from 
the  faulty  or  improper  construction  of  the. 
Improvement  We  held  that  the  commis- 
sioners of  a  board  of  improvement  were  not 
liable  under  a  similar  statute.  Board  of 
Improvement  Sewer  District  No.  2  v.  More- 
land.  04  Ark.  380,  127  S.  W.  4e0»  21  Ann. 
Cas.  957. 

[3]  But  it  by  no  means  follows  that  the 
contractors  are  not  liable.  Section  13  of  the 
act  provides  that  no  work  exceeding  $1,000 
shall  be  let  without  public  advertisement; 
and  from  the  allegations  of  the  complaint  it 
appears  that  the  defem^tB  the  Napanee 
Drainage  Company  aad  Frank  Reed  were 
concluding  the  work  under  contract  with  the 
commissioners  of  the  drainage  district  and 
they  are  therefore  independent  contractora. 
They  bad  a  right  to  construct  the  improve- 
ment under  the  plan  adopted  and  under  the 
contract  made  with  the  drainage  commis- 
sioners ;  but  If,  in  the  exercise  of  that  right 
by  negligence,  th^  injured  the  property  of 
another,  they  are  liable.  Nugent  v.  Board 
of  Commissioners,  supra ;  Thompson  v.  Board 
of  Commissioners  of  Folk  County,  supra. 

[4-7]  This  brings  us  to  the  question  of 
whether  the  complaint  states  a  cause  of  ac- 
tion against  them.  Since  the  adoption  of 
our  Code,  It  has  been  uniformly  held  that 
If  the  substantial  facts  which  constitute  a 
cause  of  action  are  stated  In  the  complaint 
or  can  be  Inferred  by  reasonable  intendment 
from  the  matters  set  forth,  although  the  al- 
legations of  these  facts  are  Imperfect  or 
indefinite,  the  proper  mode  of  correcting  the 
deficiency  is  not  by  demurrer  but  by  motion 


to  make  more  deflnita  and  certain.  Onz 
Code,  however,  requires  that  Qie  eomiAahit 
should  contain  a  plain  and  condse  statement 
of  the  facts  constituting  the  cause  of  action. 
Every  essential  element  of  the  cause  of  actkn 
most  be  stated,  and  it  is  not  aUowi^  to 
plead  mere  abstract  contusions  of  law. 
8u^  defects  may  be  reached  1^  demnrxn. 
Southern  Orchard  Wanting  Go.  r.  Ooi^  83 
Ark.  78, 102  8.  W.  TOO.  It  appears  from  tiie 
allegations  of  the  complaint  that  as  tlw 
work  of  digging  the  ditch,  or  canal,  progreas- 
ed,  dams  ware  constructed  across  It  and  wa- 
ter was  pumped  into  that  part  of  the  canal 
between  the  dam  and  the  place  where  the 
work  of  ucavatlon  ended.  The  oomplalnt 
does  not  state  any  foots  which  show  that 
this  was  the  result  of  a^llgrait  or  Improper 
con8tmcti(Hi  of  the  Mtcb.  It  may  be  that 
the  dredging  machinery  was  placed  upon  a 
boat  and  the  boat  floated  along  on  the  wa- 
ter of  the  canal  to  fadlltate  the  work  of  ex- 
cavation. And  presumably  this  was  what 
was  done  in  the  present  case.  There  Is  no 
statement  of  facts  that  shows  that  snch  ac- 
tion on  the  part  of  the  contractors  would  be 
an  Improper  or  unskillful  construction  of  the 
ditdu  The  complaint  does  allege  that  the 
work  of  constructing  the  ditch  was  let  to  the 
Napanee  Drainage  Company,  and  that  Frank 
Reed  was  Its  manager,  in  charge  of  the 
work,  and  that  the  contract  provided  that 
the  canal  should  be  completed  on  or  by  the 
1st  day  of  March,  1012,  and  that,  by  the  n%- 
Ilgence  of  the  defendant  water  was  allowed 
to  stand  In  the  canal  between  the  dam  and 
the  place  where  the  excavation  ended  until 
July  10,  1012,  and  that  phtlnUffs'  land  was 
damaged  by  the  water  seeping  through  on 
It  The  mere  fact  that  water  was  allowed 
to  stand  in  the  canal  while  the  same  wis 
being  constructed  does  not  constitute  neg- 
ligence, nor  does  the  further  fact  that  the 
canal  was  not  completed  within  the  time 
designated  in  the  contract  show  negligence. 
This  allegation  does  not  state  facts  suffi- 
cient to  constitute  negligence  and  is  a  mere 
conclusion  of  law  on  the  part  of  the  pleader. 
It  may  be  that  the  completion  of  the  canal 
was  delayed  on  account  of  the  weather  or 
some  'other  unforeseen  cause.  In  any  event, 
the  complaint  Itself  does  not  state  any  facts 
in  regard  thereto  wiiich  would  constitute 
negligence. 

Therefore  the  court  was  rl^t  in  sustain- 
ing the  demurrer  to  the  complaint,  and  the 
Judgmmt  will  be  affirmed. 


MOMTOOMBRY  T.  SOUTHWBST  ABKAJX- 

8AS  TBLBPHONB  GO. 
(Supreme  Court  of  Arkansas.   Dee.  15,  1913.) 

1.  Telbobaphs  Airn  Telbphoubs  (H  34*)— 
DiscannNATioN  —  Pbnalties  —  Constbuc- 
TXON  OF  Statute. 

Kirbj's  Dig.  S  7948.  aathorisiiig  reoorety 

of  penaltiei  from  a  tel^faone  company  for  dis- 
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CTlmiiiatloD,  1b  merely  declftratory  of  the  com- 
moD  law,  for  the  parpoae  of  prevoitiBC  dlierim- 
loadon,  with  penalties  added. 

[Ed.  Note.— I'or  other  cuei.  lee  Telegrapba 
and  Teleptaonei,  Cent  DIf .  i  ZL ;  Dec  Dig.  1 
84.*] 

2.  Teleorapbs  and  TELEPHomm  d  M*)— Du- 
ties—DiscBiHiHATiON. 

While  telephone  companies  may  In  good 
faith  determine  the  limits  within  which  they 
will  carry  on  their  husiness,  they  are  common 
carriers  and  oUigated  as  bucd  to  give  the  same 
service  on  the  same  terms  to  all  who  apply 
therefor,  without  partiality  or  unreascmable  dis- 
crimination. 

[Ed.  Note.— For  other  cases,  see  Telepapfas 
and  Telephones,  Cent.  Dig.  i  21;  Dec.  Dig.  f 
84.*] 

8.  Tblegbaphb  aitd  TBLEPHoina  (i  34*)— 
Pknai.it  vob  Discbihination— Right  to 

BXCOTBR. 

Where  a  telephone  company  operating  a 
telephone  exchange  in  a  city,  contracted  with- 
ODt  legal  obligatioo  to  do  so.  to  connect  with  a 
rural  Une,  and  provided  exchange  service  there- 
for, and  where  a  person  living  outride  die 
and  entitled  to  such  service  under  the  contract 
moved  within  the  limits  establiBbed  by  the  tele- 
phone company  for  operating  its  telephone  ex- 
change In  the  regular  manner,  and  connected  a 
phone  in  his  new  residence  with  the  raral  line, 
the  telephone  company  could  not  be  held  liable 
under  Ktrby's  Dig.  {  7948,  prescribing  iwnalties 
for  discrimination  by  telephone  companies,  for 
its  refusal  to  give  him  telephone  service  at  his 
new  reaideiics  by  way  of  the  rural  line. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent.  1  21;  Dec  Dig.  S 
84.*] 

Appeal  ftom  Circuit  Court,  Nevada  Coan- 
ty;  Jacob  M.  Carter,  Judge. 

Action  D.  J.  Montgomery  against  the 
Sonthwest  Arkansas  Telephone  Company. 
From  Judgment  for  defendant,  plalntUE  ap- 
peala  Affirmed. 

This  is  a  suit  by  appellants  against  appd- 
lee  for  the  recovery  of  the  statutory  penal- 
ty, under  section  7948  of  Kirby's  Digest,  for 
an  alleged  discrimination  against  them  in 
refn^ng  them  telephone  service.  The  com- 
plaint alleges  that  appellee  Is  a  corporation, 
organized  under  the  laws  of  this  state,  and 
that  it  owns  and  operates  a  telephone  ex- 
change In  the  city  of  Prescott;  that  on  the 
1st  day  of  March,  1912,  appellants  lived  In 
the  conntry,  about  four  miles  distant  from 
the  dty  of  Prescott;  that,  In  connection  with 
several  of  their  neighbors,  appellants  enter- 
ed Into  a  written  contract  with  appellee, 
whereby  appellee,  for  the  sum  of  $16  per  an- 
num, agreed  to  erect  and  maintain  Its  poles 
to  the  corporation  line  of  the  city  of  Pres- 
cott, and  to  permit  appellants,  and  four  of 
their  neighbors  who  had  signed  the  contract, 
to  erect  a  telephone  wire  from  their  resi- 
dences in  the  conntry  to  appellee's  wire  at 
the  corporate  limits  of  the  dty  of  Prescott, 
and  there  connect  with  It;  that  appellee,  for 
the  consideration  named  in  the  contract,  was 
to  furnish  appellants,  and  the  four  others 
who  signed  the  contract,  telephone  service  on 
this  party  line;  that  appellants  paid-  their 
part  of  the  rent  on  snld  line  from  the  Ist 


day  of  March.  1912,  to  the  Ist  day  of  March. 
1913,  and  fully  compiled  with  all  the  appel- 
lee's roles  and  regolations  In  r^rd  thereto. 
That  appellee  refused  to  permit  appellants  to 
have  connection  on  said  t^ephone  line  from 
the  6th  day  of  November,  1912,  to  the  26th 
day  of  December,  1912.  Appellee  filed  an  an- 
swer, In  which  It  admitted  that  It  entered 
Into  the  contract  with  appellants  and  others 
for  a  party  line  to  their  residences  In  the 
country,  but  alle^  that  later,  without  Its 
knowledge,  appellants  moved  and  established 
thdr  residence  lust  outside  the  corporate  line 
of  the  dty  of  Prescott,  but  really  Inside  the 
dty  limits,  and,  withoot  appellee^  knowledge 
and  consent,  strung  a  wire  from  their  resi- 
dence, and  Bttadbed  the  same  to  the  party 
line  running  to  their  former  residaiee  In 
the  country.  AppeUee  alleges  that  it  main- 
talnff  and  operates  a  telephone  exchange  In 
the  dty  of  Prescott  and  In  Its  Immediate 
suburbs,  and  that  parties  living  witbin  tiiese 
limits  are  required  to  pay  flJEO  per  month 
for  telepbme  connecHoiis.  On  the  trial  of 
the  case,  U  was  proved  that  anwlluits'  pres- 
ent residence  is  about  60  feet  from  the  cor- 
poratlon  line  of  the  dty  of  Prescott,  and  that 
appellants  moved  into  this  lealdoKe  In  July, 
1912,  and  that  before  that  time  th^  lived 
something  like  torn  miles  in  tbe  country. 
Appellants  ofFered  to  introduce  in  evidence 
the  written  contract  made  by  UiemselveB  and 
certain  of  their  nei^bors  with  appellee,  on 
March  1,  1912,  wbUe  they  Uved  out  In  the 
country.  Tbe  court  refused  to  permit  OOa 
contract  to  be  introduced  In  evldmce,  and 
appellauts  dnly  saved  excq^tions  thereto. 
Judgment  was  rendered  in  favor  of  appellee, 
and  to  reverse  that  Judgment  this  appeal  la 
prosecuted. 

J.  O.  A.  Bush,  of  Prescott,  for  appellant 
Thoa.  C.  McRae^  W.  V.  Tompkins,  D.  L.  Mc- 
Rae,  and  Ghas.  H.  Tompkins,  all  of  Prescott, 
for  appellee 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  This  suit  was  Instituted  under 
section  7948  of  Kirby's  Digest.  The  section 
In  question  Is  merely  declaratory  of  the  com- 
mon law  for  the  purpose  of  preventing  dis- 
crimination, with  penalties  added.  S.  W. 
TeL  ft  Telegraph  Co.  v.  Danaher,  102  Ark. 
547,  144  S.  W.  925.  See,  also,  Pome  Tel.  Co. 
V.  Peoples'  Tel.  ft  Tel^raph  Co.,  125  Tenn. 
270,  141  S.  W.  845.  43  L.  R.  A.  (N.  S.)  550.  and 
cases  dted;  Bradford  v.  Citizens'  Telephone 
Co.,  161  Mich.  88S,  126  N.  W.  444,  187  Am. 
St  Rep.  513. 

[f]  Telephone  and  telegraph  companies  are 
common  carriers  of  intelligence,  and  must 
give  the  same  service  on  the  same  terms 
to  all  who  apply  therefor,  without  partiality 
or  unreasonable  discrimination.  8.  W.  Tel. 
Co.  V.  Dauaher,  102  Ark.  547,  144  S.  W.  925: 
Home  Tel.  Co.  v.  Peoples'  Tel.  ft  Telegraph 
Co.,  supra,  and  cases  cited.   Telephone  com- 
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panles  may  in  good  faith  determine  for  them- 
selves the  limits  within  wMch  they  will 
carry  on  their  business.  37  Oyc.  1653;  Cum- 
berland Tel.,  etc.,  Co.  t.  Kelly,  160  Fed.  816, 
87  O.  C.  A.  268,  15  Ann.  Cas.  1210;  Delaware 
&  A.  Telegraph  ft  Telephone  Co.  t.  State  of 
Delaware  ex  reL  Postal  Tel.  ft  Cable  Co.,  60 
Fed.  677,  2  C.  C.  A.  1. 

[3]  According  to  the  allegations  of  the  an- 
swer, appellee  owned  and  operated  a  tele- 
phone exchange  in  the  dty  of  Prescott,  and 
tliis  included  tb»  tblckly  populated  territory 
adjacent  to  the  corporate  limits.  Within  the 
limits  wbldi  it  established,  under  the  stat- 
ute, appellee  was  required  to  give  the  same 
service,  on  the  same  tenns,  to  all  who  applied 
thorefor,  without  partiality  or  unreasonable 
discrimination.  It  could  not  be  required  to 
extoid  its  line  or  service  beyond  the  limits 
which  It  had  estabUshed.  The  act  of  i^^pellee 
in  making  the  contract  of  Uarch  1,  1912, 
with  appellants  and  others,  whereby  it 
agreed  to  furnish  them  telephone  serrice  on 
a  party  line,  was  a  mere  privily  wtaifA  it 
might  grant  to  them,  but  it  could  not  have 
been  compelled  to  have  executed  such  a  con- 
tract This,  we  think,  is  (dear  from  the 
principles  decided  In  the  cases  cited  above, 
and  it  was  expressly  so  decided  in  the  case 
of  Tounts  V.  Southwestern  Tel.  &  T^  Go.  (0. 
O)  196  Fed.  200;  See,  also,  Crouch  v.  Amett, 
71  Kan.  49,  79  Pac.  1086. 

As  long  as  appellants  lived  in  the  country, 
they  bad  a  right  to  telephone  service  over 
the  party  line  during  the  life  of  their  con- 
tract with  the  telephone  company;  but  the 
present  suit  la  not  based  on  contract,  but 
Was  Instituted  to  recover  p^altles  imposed 
by  section  7948  of  Kirby's  Digest,  for  unlaw- 
ful discrimination.  When  appellants  moved 
from  their  residence  in  the  country,  outside 
of  appellee's  telephone  zone,  into  their  resi- 
dence In  the  suburbs  of  the  city  of  Prescott, 
they  brought  thenmelves  within  the  limits 
established  by  the  telephone  company  for 
maintaining  and  operating  its  telephone  ex- 
change. All  persons  who  comply  with  the 
reasonable  rules  of  a  telephone  company, 
and  who  come  within  the  same  class,  are 
entitled  to  telephone  service  within  the  es- 
tablished limits  of  the  telephone  company; 
and  It  is  for  discrimination  against  such  per- 
sons that  the  penalties  of  the  statute  are  di- 
rected. When  appellants  moved  into  the 
limits  established  by  appellee  for  conducting 
its  business,  they  brought  themselves  within 
the  class  whom  appellee  was  bound  to  serve 
without  partiality  or  unreasonable  discrim- 
ination, if  proper  application  was  made 
therefor.  Appellants  do  not  show  that  they 
applied  for  telephone  service  upon  the  same 
terms  as  those  who  live  within  the  estab- 
lished limits,  but  they  demanded  service  un- 
der the  contract  they  had  made  with  appel- 
lee while  they  lived  in  the  country.  When 
they  lived  ontadde  of  appellee's  telephone 


zone,  they  could  not  compel  appellee  to  give 
them  t^phone  service,  and  for  that  reascn 
could  not  recover  the  penalties  denounced  by 
the  statute.  At  most^  they  could  have  only 
sued  api)ellee  for  damages  for  breach  of  con- 
tract; and  we  do  not  decide  whether  they 
could  have  even  maintained  sudi  action,  for 
it  might  be  said  that,  having  moved  away 
from  their  former  residence  in  the  country, 
they  placed  themselves  in  a  position  where 
they  could  not  use  the  party  line  which  tbey 
had  contracted  for,  and  on  this  account  tbere 
would  be  no  breach  of  contract  on  the  part 
of  appellee. 

The  court  did  not  err  in  refusing  to  per- 
mit aia>^lantB  to  Introduce  tlie  ccmtract 
above  referred  to  in  evidence;  and,  even 
if  it  had  been  admitted  In  evidence  under 
the  views  we  have  eqtresaed,  tlie  zesolt 
would  have  been  the  same.  Tliarefore  the 
Judgment  will  be  atElrmed. 


WBSTBBN  UNION  TELBGBAPn  Ca  v. 
WESTBROOK. 

(Supreme  Court  of  Arkansas.    Dec.  1,  1913.) 

1.  TBUBaa^PHS  AND  TEUFHOiras  (I  37*)— De- 
uvEET— What  Constitutes. 

A  message  addressed  to  two  persons  jointly 
may  be  delivered  to  either,  and  a  deltvoy  to 
one  is  a  delivery  to  the  ower, 

[FA.  Note.— For  other  cases,  see  TelOTaphs 
and  Telepbones,  Cent  Dig.  H  23,  24,  9,  m 
32;  Dec  DigTl  37.*] 

2.  TeLEOBAPHB  and  TEX.KPHONBB  (|  38*)— DK" 

LivEBT  OF  MmsAGKS— Free  Dblxvebt  Lim- 
its. 

A  person  living  a  mile  and  a  half  from  a 
town  having  a  iwpulation  of  less  than  5,000  is 
beyond  the  free  delivery  linlta  of  a  telegrapb 
company  estat^isbing  free  deUveiy  limits  with- 
in a  radius  of  half  a  mile  from  its  office,  aaa 
a  delivery  of  a  message  by  promptly  placmg  it 
in  the  post  office,  addressed  to  the  addressee,  u 
sufficient  where  the  company  has  no  anthontr 
from  the  sender  to  incur  special  delivery  ex- 
penses. 

[Ed.  Note.r-For  otiier  cases,  see  Telemplu 
and  Tdephones,  OeoL  Dig.  |  83;  Dee.  Die  I 
38.*] 

3.  Teleobaphs  and  TiLBPHovEa  a  88*)— Di- 
uvEBT  or  MusAOU— Fm  DxunBT  LIH* 

ITS. 

Where  tiie  addressee  <^  a  message  tended 
beyond  free  delivery  limits,  and  the  messenfer 

looked  around  the  town  to  find  some  one  oj 
whom  be  could  send  the  message  to  the  addressee 
and,  failing  to  find  any  one^  deposited  it  in  the 
post  office  after  advisutg  the  postmaster  of  iu 

Sresence  and  contents  and  requesting  a  prompt 
elivery,  the  company  was,  as  a  matter  of  law. 
not  guilty  of  any  breach  of  duty  iu  tailing  to 
deliver  the  message:  the  sender  conferring  no 
authority  for  specUI  delivery  expenses. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  S3;  Dec  Dig.  f 
38.*] 

4.  Telegraphs  Airn  TsuDHonn  S8*>— 
DBI.IVEBT  or  Messaoes— Fhn  Auvbit 

Limits. 

Where  the  operator  at  the  destination  of 
a  message  advised  the  operator  at  the  initial 
point  of  the  fact  that  the  addressee  resided  be- 
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Tond  free  deliTery  limits,  and  the  seoder,  on  be- 
ing infoimed  of  the  fscti,  expressed  Batisfac- 
tion  with  the  mailing  of  the  mesBage,  the  com- 

San7  waa  withont  aathori^  to  Incur  special 
ellTeiT  ezpensea  and  aa  a  matter  of  law  was 
not  goilty  of  any  breach  of  doty,  notwithstand- 
ing  its  rate  providing  for  special  messenger 
serrice  on  the  sender  gnazaateeing  the  delivery 
charges. 

[Ed.  Note.— Vor  other  cases,  see  Telegraphs 
and  Telei^nM,  Gent  Dig.  |  88;  Dec^  Dig.  i 
38.*] 

A);^)eal  from  Circuit  Court,  Wblte  Ooontr; 
Bnsme  LanUord,  Judge. 

Action  by  Rosa  Weetbrook  against  the 
Western  UiUon  Tel^^aph  Company.  From  a 
Jadgmoit  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  dismissed. 

Appdlee  alleged  In  her  complaint:  That 
appellant  was  a  corporation,  operating  a  line 
of  tel^raph  from  Saltlllo,  T^,  to  Beebe, 
Ark.,  and  that  on  January  4, 1912,  one  Wal- 
ter Bverett  d^vered  to  the  defendant  com- 
pany at  Saltlllo  a  message  directed  to  her 
at  Beebe,  advising  her  that  her  husband,  who 
waa  then  at  Saltlllo,  was  very  111,  and  that 
on  the  next  day  the  said  Everett  delivered 
anothOT  message  to  the  defendant  directed 
to  appellee  in  the  following  words :  "Bert  died 
to-day.  Interment  here  tomorrow  unless  yon 
advise  to  the  contrary."  That  the  said  Ever- 
ett paid  the  customary  price  for  the  trans- 
mission and  d^very  of  said  messages  to  the 
appelant,  but  they  were  not  delivered  with- 
in a  reasonable  time  or  within  any  other 
timeu  That  her  husband  died  on  the  6th  of 
January,  1012,  and  waa  burled  without  her 
knowledge  of  even  hia  serious  illness.  That, 
if  the  telegram  had  been  properly  transmit- 
ted to  her,  she  could  and  would  have  at- 
tended  her  husband  in  hia  last  illness  and 
have  brought  bis  remains  to  her  home  at 
Beebe,  where  ahe  could  have  attended  his 
funeraL  She  alleged  that,  because  of  appel- 
lant's negligence  In  falliiuc  to  transmit  and 
deliver  the  message,  die  suffered  great  grief 
and  mental  anguish  and  prayed  Jndgmait  In 
the  sum  of  f2,90d.  The  answer  denied  all 
negligence  but  admlted  receipt  of  the  mes- 
sages, and  alleged  they  were  promptly  trans- 
mitted and  that  appellant  was  guUty  of  no 
n^Iigence  in  their  delivery,  and  alleged  fur- 
ther that  appellee  could  not  have  reached  her 
hoaband  before  his  death,  but  that  the  mes- 
sages wore  delivered  in  time  for  her  to  have 
given  directions  about  his  funeral  and  to 
have  attended  it  at  Saltlllo,  or  to  have  made 
arrangements  for  It  at  Beebe. 

There  appears  to  have  been  no  controversy 
as  to  what  happened  at  Saltlllo.  Mr.  Everett 
sent  fonr  messages,  the  first  of  which  was 
dated  8 :30  p.  m.  of  January  4,  1912,  and  was 
addressed  to  appellee  individually  and  read 
as  follows:  "Bert  We8tbro<^  seriously  ilL 
Answer."  A  second  telegram  was  sent  at 
3:47  p.  m.  on  the  5th  and  was  addressed  to 
John  and  Rosa  Westbrook,  Beebe,  Ark.,  and 

*F«r  etlur  cans 


read  as  follows:  "Bert  dying.  Answer  col- 
lect" The  third  telegram,  which  has  be«i 
set  ont  In  full,  was  addressed  to  John  and 
Rosa  Westbrook  and  advised  them  of  the 
death  and  day  of  the  interment  unless  In- 
structions to  the  contrary  were  recelred. 
That  telegram  was  dated  4 :80  p.  m.  <tf  the 
5th.  A  fourth  and  last  tdegram  was  sent 
by  B^erett  on  tlw  6tli  acknowledging  the  re- 
c^pt  of  a  telegram  sent  to  him  JoSm  West- 
brook in  r^rd  to  the  funeral  arrangements. 
The  complaint  sets  out  Qie  first  and  third 
tdegrams  and  makes  no  mention  of  the  sec- 
ond, although  appellee  denied  rec^vlng  any 
of  tium. 

Hie  evidence  in  the  case  was  substantially 
as  follows: 

One  Armspangh  testified  that  he  was  the 
anMlM'a  father  and  that  she  was  living  with 
him  during  the  month  of  January,  1912,  and 
had  been  for  some  time  prior  thereto,  and 
that  he  waa  well  known  in  and  around  Be^>^ 
and  that  be  got  ttie  tdeftam  addressed  to 
Mrs.  Westbrook  out  ct  the  post  oflloe  on  the 
morning  of  January  6th,  between  8  and  9 
o'clock,  and  that  the  envelope  showed  that 
it  had  been  mailed  at  —  p.  m.,  Jana- 
ary  4, 1912,  and  the  first  they  had  ever  beard 
of  any  of  the  telegrams  was  on  the  night  of 
the  5th,  when  they  were  advised  by  a  negro 
named  Love  of  the  first  tel^ram  and  its 
contents.  Witness  lived  three-quarters  of 
a  mile  beyond  the  corporate  limits  of  the 
town  of  Beebe  and  something  more  than  a 
mile  from  the  telegraph  office. 

Appellee  testified  that  she  only  received 
the  telegrams  herein  designated  as  the  first 
and  third,  and  that  the  first  telegram  was 
delivered  to  her  on  the  morning  of  the  6th, 
and  the  other  during  the  afternoon  of  that 
day.  She  testified  that  had  she  received 
these  telegrams  ahe  could  and  would  have 
gone  to  her  husband.  And  there  is  some 
evidence,  in  addition  to  her  own,  which 
makes  it  appear  not  Impossible,  although 
highly  improbable,  that  ahe  might  have 
reached  her  husband  before  tbe  time  of  bis 
death,  which  was  shown  to  have  occurred  at 
8 :80  p.  m.  on  the  5th,  had  the  first  tel^ram 
been  delivered  immediately  after  Its  receipt 
In  Beebe;  but  she  could  havq  reached  Salt- 
lllo before  his  funeral,  which  occurred  on  the 
6th. 

John  Westbrook,  who  was  one  of  the  ad- 
dressees In  the  second  and  third  messages,  tes- 
tified at  first  that  he  received  both  of  those 
messages  during  tbe  afternoon  of  the  6th 
and  that  on  the  7th  he  sent  a  message  to 
Mr.  Everett  saying:  "Bury  Bert  nicely;  I 
will  pay  expenses."  Bnt  upon  cross-examina- 
tion admitted  that  he  Ikad  in  fact  received 
both  messages  about  6  p.  m.  on  the  evening 
of  the  6th,  although  he  still  contended  he 
had  gotten  them  on  tliat  date  through  tbe 
post  office  and  not  from  the  telegraph  op- 
erator. 
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The  eridenee  npon  the  part  of  Qie  appe- 
lant was  to  the  following  effect: 

Garrison,  the  operator  at  Beebe^  testified 
that  upon  receipt  of  the  message  addressed 
to  Mrs.  Rosa  Westbrook  Indlvldnally,  wbl<di 
was  received  at  his  office  In  connection  with 
one  addressed  to  John  Westbrook  indlvlda- 
ally,  he  went  to  the  store  of  a  man  named 
John  Westbrook  and  gave  him  the  telegram 
bearldg  that  address  and,  npon  Its  bting  torn 
open  and  read,  Westbrook  advised  him  who 
tbe  addressees  were.  Thereupon  the  opera- 
tor went  to  his  office  and  inclosed  the  t^e- 
gram  In  an  envelope  addressed  to  app^lee 
and  gave  it  to  his  porter  with  directions  to 
make  Inqnlry  about  town  for  the  addressees 
and  to  deliver  If  he  could,  or  senA  the  tele* 
gram  to  her  if  he  saw  an  opportunity  to  do 
so.  and,  if  not,  to  mall  the  telegram  at  the 
post  office.  The  witness  wired  the  operator 
at  SaltUlo  to  the  following  effect:  "Your 
two  messages  date  Westbrook  signed  Ever- 
ett andeUvered.  Parties  live,  two  miles  in 
the  country.  Have  mailed  copies."  This 
witness  further  testified  that,  while  he  was' 
receiving  the  message  stating  that  deceased 
was  dying,  John  Westbrook,  the  deceased's 
brother,  came  Into  his  office  and  began  writ- 
ing a  telegram,  but,  before  he  had  finished 
doing  so,  witness  gave  him  the  telegram  he 
had  Just  received  and  Westbrook  left  the 
office  without  finishing  the  telegram;  that 
within  a  few  minutes  Wratbrook  came  again 
into  his  office  wMle  witness  was  receiving 
tbe  third  telegram  containing  the  notice  of 
deceased's  death;  and  that  this  tel^ram 
was  delivered  in  the  office  immediately  upon 
its  receipt  This  witness  testified  that  West- 
brook returned  again  and  at  8  a.  m.  on  the 
morning  of  the  6th  sent  to  Everett  the  tele- 
gram containing  the  directions  In  r^rd  to 
tbe  burial  and  fbe  promise  to  pay  Uie  ex- 
pense thereof. 

The  assistant  postmistress  testified  that  the 
porter  mailed  two  telegrams  on  the  evening 
of  the  4th,  one  addressed  to  the  appellee, 
Rosa  Westbrook  and  tbe  other  to  John  West- 
brook, and  asked  her  to  assist  him  In  delLv- 
erlng  them  as  soon  as  possible. 

The  porter  testified  that  he  knew  appellee 
but  did  not  expect  to  find  her  in  town  on 
the  afternoon  of  the  4th  becaiise  of  the  sever- 
ity of  the  weather;  but  he  thought  he  might 
find  some  one  to  whom  he  could  deliver  the 
message ;  and  that,  after  spending  about  25 
.minutes  in  that  attempt,  he  deposited  the 
telegram  In  the  post  office.  A  negro  named 
Pleas  Love  teatl!fied  that  Mr.  John  West- 
brook, who  lived  In  the  city  of  Beebe,  and  to 
whom  the  telegram  had  been  first  erroneously 
delivered  by  the  operator,  asked  witness  to 
notify  appellee  of  the  telegram  and  its  con- 
tents, and  witness  stated  that  he  [»ssed  the 
home  of  Mr.  Armspaugh  about  5  o'clock  In 
the  afternoon  of  the  4th  and  told  Armspaugh 
of  this  message  and  its  coutents.  The  wit- 
ness Is  very  positive  as  to  the  date,  bat  the 
inrj  evldentir  did  not  believe  hia  8tatement&  , 


The  operator  at  SaltlUo  testified  that,  afta 
receiving  the  message  from  the  operator  at 
Beebe  advising  him  of  the  nondelivery  of  the 
telegrams  and  stating  the  reasous  ther^or, 
he  Immediately  called  Mr.  Everett,  the  sender 
of  the  telegrams,  over  the  phone  and  told 
him  what  had  been  done,  and  that  Mr.  Ever- 
ett had  said  that  It  was  satisfactory  to  him 
to  have  the  telegrams  mailed,  and  there  was 
no  request  to  have  them  delivered  In  tbe 
countiy  nor  offer  made  to  pay  tbe  charges 
for  doing  sa  He  testified  further  that,  when 
the  messages  addressed  to  John  and  Bosa 
Westbrook  Jointly  were  sent  by  blm,  he  ad- 
vised the  operator  at  Beebe  the  expense  of 
their  delivery  would  be  guaranteed,  but  be 
was  almost  immediately  notified  by  the  oper- 
ator at  Beebe  that  there  would  be  no  charge 
for  delivery  as  the  messages  had  been  de- 
livered dlrecUy  upon  their  receipt.  Tbe  tele- 
gram advising  to  that  effect  was  received  at 
6  o'clock  on  tbe  evening  of  the  5th. 

Mr.  Everett,  the  sender  of  the  messages, 
testified  that  be  was  foreman  of  the  mill 
at  which  deceased  was  working  at  the  time 
of  his  illness,  and  that  deceased  had  pneu- 
monia and  died  after  an  Illness  of  five  days ; 
that  deceased  was  known  to  him  aa  Harry 
Jones,  and  his  name  was  so  written  on  the 
time  book;  but  that  he  fonnd  from  some 
letters  and  scraps  of  paper  on  the  i>er8on  of 
the  deceased  showing  what  his  true  name 
was  and  where  bis  family  lived,  and  that  be 
sent  the  messages  herein  mentioned.  He  tes- 
tified further  that  he  received  the  message 
from  John  Westbrook  on  the  6th  dlrectliig 
him  to  "bury  Bert  nicely"  and  promising  to 
pay  the  expenses  of  the  funeral.  He  testi- 
fied further  that  these  expenses  had  never 
been  paid,  althou^  ai^ellee  had  promised  to 
pay  him  out  of  the  proceeds  of  tliis  litigation. 

The  proof  showed  that  Beebe  was  a  town 
of  less  than  6,000  people,  and  that  under  tbe 
rules  of  the  app^ant  company,  which  nu- 
merous cases  In  this  and  other  states  have 
held  to  be  reasonable,  a  free  delivery  was 
not  required  beyond  a  radius  of  a  half  mile 
from  the  telegraph  office,  and  both  Mrs. 
Westbrook  and  her  brother-in-law  Jobn  West- 
brook lived  at  a  greater  distance  than  that 
beyond  the  corporate  limits  of  Beebe. 

Appellee  introduced  in  evidence  rple  No. 
51  of  the  appellant  company  which  govNiU 
special  deliveries  and  the  charges  therefor, 
and  which  reads  as  follows:  "If  the  serv- 
ice of  a  special  messenger  be  required,  and 
the  special  delivery  chaises  have  not  been 
provided  for,  the  sending  office  will  prompt- 
ly notify  by  telegraphing  tbe  cost  of  ddiv- 
ery,  and  that  office  will  endeavor  to  collect 
the  charges  from  the  sender,  who,  if  he  pay 
or  guarantee  the  delivery  chaises,  will  also 
pay  for  the  message  ordering  a  special  de- 
livery or  guarantee  the  collection  of  the  total 
thereon.  If  the  sending  office  be  unable  to 
collect,  or  if  a  reply  from  the  sending  (^ce 
be  not  promptly  received,  a  copiy  of  the  mes- 
sage wlU  be  mailed  to  Uift  addresm^  andt  if 
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anothsr  copy  be  atterwaidfl  dellwed,  the 
word  'dDpUcate*  wlU  be  pleliilT  wzltten 
acFDsa  Its  face." 

Geo.  H.  Tearona,  of  New  Tork  Ctty.  and 
Rose.  Hemingway,  Cantrell  ft  Looghborough 
and  E.  li.  McHaney.  all  of  Uttle  Rock,  for 
app^Uant  &  Bnmdidce,  of  Sean^,  tot  ap- 
pellee. 

SMITH,  J.  (after  Btating  the  facto  as 
above).  We  have  set  out  the  eTldence  In 
extenso  because  of  the  view  we  take  of  it, 
aDd  for  the  same  reason  we  regard  It  nn- 
necessary  to  set  out  or  discuss  the  Instruc- 
tlous  In  this  opinion.  Appellee  complains  of 
the  alleged  negligent  failure  to  deliver  the 
messages,  one  addressed  to  her  indlvidtially 
and  the  other  to  her  and  John  Westbrook 
Jointly;  the  one  advising  her  of  her  hus- 
band's Illness,  the  other  of  his  death.  The 
first  message  she  claims  not  to  have  been  re- 
ceived until  the  morning  of  the  6tb,  and  the 
other  one  not  until  tbe  afternoon  of  that 
day. 

[1}  But  a  Joint  message  may  be  delivered 
to  eitber  of  the  addressees,  and  a  delivery  to 
John  Westbrook  was  a  delivery  to  appellee 
of  the  message  addressed  to  her  and  to  him. 

[2]  It  la  true  John  Westbrook  did  at  first 
testify  that  tbe  Joint  messages  were  not  de- 
livered until  tbe  afternoon  of  the  6th,  and 
he  contradicts  the  operator's  statement  that 
the  delivery  occurred  In  telegraph  office ;  but, 
although  he  says  he  received  the  messages 
through  the  post  office,  he  does  admit  on 
cross^amlnatlon,  after  his  recollection  has 
been  refreshed,  that  the  messages  were  de- 
livered to  him  on  the  afternoon  of  the  6th, 
and  within  a  short  time  after  their  receipt 
for  transmission  at  Saltlllo.  This  brother 
lived  a  mile  and  a  half  from  the  town  of 
Bee  be,  which  was  of  course  beyond  tbe  free 
delivery  limits,  and,  although  the  messages 
were  put  in  the  post  office,  this  proved  to  be 
a  very  ezpeditiona  method  of  delivering  tbem 
to  him. 

[3]  Nor  does  the  proof  show  any  negligence 
in  failing  to  deliver  the  first  telegram.  Ap- 
pellee resided  beyond  the  free  delivery  lim- 
its, and  there  Is  nothing  In  the  record  to  in- 
dicate that  a  delivery  of  the  message  could 
have  been  made  within  these  limits.  The 
evidence  is  undiluted  that  the  weather  was 
very  Inclement,  and  the  colored  porter,  who 
knew  appellee,  testified  that  he  bad  no  hope 
of  finding  her  in  town  on  such  a  day  but 
that  he  looked  around  the  town  to  find  some 
one  by  whom  he  could  send  the  message  to 
the  country,  and,  failing  to  find  any  one,  he 
deposited  the  telegram  In  the  post  office,  aft- 
er advising  the  postmistress  of  Its  presence 
there  and  of  Its  contents  and  after  request- 
ing that  sbe  deliver  It  as  soon  as  possible. 

[4]  Nor  do  we  think  there  was  any  negli- 
gent failure  to  observe  the  rule  61  offered 
fn  evidence.    This  rule  was  sabstantlally 


complied  with.  Immediately  upon  learning 
that  appellee  lived  In  the  country,  the  opera- 
tor at  Beebe  advised  the  operator  at  Saltlllo 
of  the  conditions  and  of  what  be  bad  done, 
and  the  operator  at  Saltlllo  immediately 
called  Everett,  the  sender  of  the  message, 
over  the  telephone,  and  Everett  said  it  was 
satisfactory  to  him  for  the  messages  to  be 
mailed  In  the  post  office.  Under  these  dr- 
comstances  appellant  would  have  had  no 
aatborlty  to  Incur  any  expense  in  the  dellv- 
erj  of  this  message,  and  we  think,  as  a  mat- 
ter of  law,  that  appellant  was  guilty  of  no 
breach  of  duty .  in  falling  to  deliver  this 
message.  King  v.  West  Union  Telegraph  Co.,' 
88  Ark.  402,  117  S.  W.  621. 

The  court  below  should  therefore  have  di- 
rected a  verdict  in  appellant's  tevor,  and  for 
Its  failure  so  to  do  the  Judgment  mnst  be 
reversed,  and  the  cause  will  now  be  dis- 
missed. 


BRINKLET  GAR  WORKS  ft  MFG.  CO.  v. 
COOK. 

(Supreme  Court  of  Arkansas.    Dec.  1,  1913.) 

1.  OonruoM  (I  71*>— OoiTsiDiEATion— But- 

nOIKHOT. 

An  agreement  oot  to  exercise  a  legal  right 
is  a  Bufficient  CMuideratiou  to  support  a  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  St  295,  296,  298»  31&-^;  Dec.  Dig. 
i  71.»] 

2.  Frauds,  Statxttb  ow  (f  2S*)— AnewBuna 
FOB  Dbbt  of  Anothes— Obzquial  ob  Ool- 

UTBBAI.  P^OUJSB. 

A  promise  by  a  third  person  to  pay  the 
pre-existing  debt  of  another,  founded  on  tbe 
original  liability,  without  any  new  considera- 
tion to  support  it,  is  a  collateral  undertaking, 
and  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  U  18»  10;  Dec.  Dig.  i  23.*] 

8.  Fsauns,  Statuti  of  (|  88*)— Answmna 
FOB  Dbbt  of  AnoiHEB^BzoinAL  InoEBT- 

HBSa. 

Where  plaintiff  sold  lumber  for  buildinga, 
and  the  purchaser  on  request  (or  payment  stat- 
ed that  defendant  was  indebted  to  turn,  and  re- 

3ueflted  plaintiff  to  collect  from  defendant  and 
efendant,  before  the  expiration  of  the  time  for 
filing  a  lien,  requested  plaintiff  not  to  file  a 
lien,  and  promised  to  pay  the  debt  if  no  lien 
was  filed  or  action  brought  against  the  pur- 
chaser, in  reliance  upon  which  the  plaintiff 
forebore  to  and  lost  its  right  to  enforce  its 
lien,  (the  defendant's  promise  was  an  original 
undertaking  upon  a  new  consideration,  and  was 
not  required  to  be  In  writing. 

iEH.  Note.— For  other  casoa.  see  Frauds.  Stat- 
ute of,  Cent  Dig.  85  50-53,  56 ;  Dec.  Dig.  S  Z3.*} 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  the  Brinkley  Car  Works  &  Man- 
ufacturing Company  against  W.  P.  Cook. 
From  an  order  sustaining  a  demurrer  to  the 
complaint  and  dismissing  it  upon  plaintiff's 
refusal  to  amend,  plaintiff  appeals.  Revere- 
ed  and  remanded,  with  dtq^ctlon  to  overrule 
the  demurrer. 


*Fw  otbw  oBsw  M*  lama  to^  satt  Motion  NUlfBIB  la  Dm.  D1»  *  Am,  Dig.  K«7-Na,  Botas  ft  BepT  Indezw 
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Appellant  was  the  plaintiff  b^ow,  and  al- 
leged in  Ita  complaint  the  following  facta: 
"That  dnrlng  August  and  September,  1811, 
It  had  sold  and  delivered  to  one  Ben  Hlrsch 
certain  lumber  of  the  ralae  of  $8S2.W  for 
the  purpose  of  erecting  buildings  on  his  farm. 
That  when  plaintiff  requested  payment  from 
said  Hlrsch  for  said  lumber,  he  stated  that 
defendant  Cook  was  indebted  to  him  in  a 
sum  In  excess  of  the  amount  which  he  owed 
to  plaintiff,  and  requested  the  plaintiff  to 
collect  the  amount  from  said  defendant 
That  before  the  time  had  expired  for  filing 
a  lien  on  the  building  and  land  of  said 
Hlrsch,  defendant  requested  plaintiff  not  to 
file  a  lien  or  bring  action  against  said  Hlrsch 
for  the  payment  of  said  sum,  due  for  the 
lumber  as>  aforesaid,  and  promised  plaintiff 
to  pay  said  debt  if  action  was  not  brought 
against  said  Hlrsch.  That,  relying  \xpon  the 
promise  of  defendant  to  pay  said  debt,  plain- 
tiff did  not  file  a  lien  or  bring  action  against 
said  Hlrsch  for  the  payment  of  said  debt 
That  said  Hlrsch  has  since  sold  the  land  on 
which  the  improvements  were  made  with 
said  lumber,  and  has  left  the  State  of  Ar- 
kansas." The  complaint  further  allied  a 
demand  for  payment  by  appellant  and  a  re- 
fusal to  pay  by  appellee.  The  court  sus- 
tained a  demurrer  to  the  complaint  and  dis- 
missed it,  upon  appellant's  refusal  to  amend, 
and  thla  anieal  la  taken  from  that  order. 

0.  F.  Greenlee,  of  Bilnkl^,  for  appellant 
ThODUB  ft  Lee,  of  CJlarendon,  for  appklee. 

SMITH.  J.  (after  stating  the  facts  as 
above).  [1-S]  An  agreement  not  to  exercise 
a  legal  right  Is  a  valid  consideration  to  sup- 
port a  contract  Lay  v.  Brown,  161  S.  W. 
1001.  And  the  agreement  alleged  In  the  com- 
plaint was  a  new  and  original  consideration, 
moving  between  the  newly  contracting  par- 
ties, which  takes  the  promise  to  pay  Hlrsch's 
debt  from  without  the  statute  of  frauds. 

The  controlling  question  In  cases  involving 
an  agreement  to  pay  the  debt  of  another  is 
whether  the  agreement  so  to  do  is  original 
or  collateral.  "A  promise  by  a  third  person 
to  pay  the  pre-existing  debt  of  another  found- 
ed upon  an  original  liability,  and  without 
any  new  consideration  to  support  It,  is  a 
collateral  undertaking,  and  within  the  stat- 
ute of  frauds."  Kurtz  v.  Adams,  12  Ark. 
174;  ChapUne  v.  Atkinson,  46  Ark.  67,  S5 
Am.  Rep.  631 ;  White  T.  Rlntoul,  108  N.  T. 
222,  15  N.  E.  318. 

But  the  facta  alleged  In  the  complaint  are 
that,  subsequent  to  the  making  of  the  orig- 
inal debt  the  appellant  refrained  from  pur- 
suing a  statutory  remedy  to  enforce  the  pay- 
ment of  its  debt  and  by  so  doing  lost  the 
Hen  given  It  by  the  statute,  and  this  in- 
dulgence was  extended  at  appellee's  request 
and  in  consideration  of  his  promise  to  pay 
the  debt  This  f»romise  was  therefore  an 
original  undertaking  upon  a  new  considera- 


tion, and  was  not  requited  to  be  In  wrldng, 
and  the  demurrer  'should  bare  been  over- 
ruled. Zimmerman  r.  Holt,  102  Aik.  407, 144 
S.  W.  222,  and  cases  there  dted. 

The  Judgment  of  the  oourt  below  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  OTermle  the  demurrer. 


STATB  r.  OHIOAOO,  R.  L  ft  P.  RY.  (XX 

(Supreme  Ck)art  of  Arkansaa.    Dec.  1,  1913.) 

1.  Indiotmert  Airn  Infobuatioh  ({  100*)— 
Statttobt  Offeitsbs. 

An  indictment  charging  a  statutory  offense 
miiet  allege  all  of  the  elements  essential  to  tbe 
offense. 

[Ed.  Note.— For  other  casM.  see  Indictmoit 
and  Information,  Gent  Dig.  tf  28S^8S;  De& 
Dig.  I  100.*3 

2.  Bailboadb    (I    256*)  — OPEBATioir— Or- 

ISNSBB. 

Acts  1907,  p.  353,  I  1,  requiring  railroad 
companies  at  all  junctions  where  two  or  mor« 
trains  connect  to  have  all  passenger  trains  de 
part  only  from  the  depot,  and  section  2,  re- 
quiring all  compaoitf  to  have  on  duty  at  such 
depot  a  crier  woo  shall  cry  the  departure  of  all 
trains  only  requires  that  a  railroad  compiay 
have  a  crier  at  a  junction  where  the  trains  vt 
two  or  more  railroads  arrive  or  depart  at  or 
near  the  same  time,  and  hence  an  indictment  for 
violating  the  statute  was  bad  where  it  did  not 
allege  that  tht  statioiL  was  a  Jonetioo  where 
two  or  more  trains  connect 

[Bd.  Note.— For  othw  casM.  Me  Rallrwds, 
Gent  Dig.  H  778-788;  De&Dlg.  {  25S.*] 

▲nteal  from  Circuit  Gonrti  WMts  Ommty; 
J.  M.  Jackson,  Judge. 

The  Chicago,  Rock  laland  ft  Paclfle  Ball- 
way  CJompany  was  Indicted  for  fAUnre  to 
maintain  a  station  crier  pursuant  to  statute 
and,  from  a  Judgment  amstalnlng  a  demur- 
rer to  tbe  tndictmoi^  the  State  weals. 
Afflnned. 

Wm.  Lu  Moose,  Atty.  Gen.,  and  Jna  P. 
Streepey,  Asst  Atty.  Oen.,  for  the  State. 
Thos.  S.  Buzbee  and  Jno.  T.  HickSi  botb  of 
little  Bock,  for  appellee^ 

HART,  J.  The  state  has  appealed  from 
the  Judgment  of  the  circuit  court  of  White 
count;  sustaining  a  demurrer  to  the  follow- 
ing indictment:  "The  grand  Jury  of  White 
county,  in  the  name  and  by  the  authority  of 
the  state  of  Arkansas,  accuse  the  Chlcsgo, 
Bock  Island  ft  Pacific  Railway  Company  of 
the  crime  of  falling  to  provide  a  station 
crier,  committed  as  follows,  to  wit:  That  the 
said  Chicago,  Rock  Island  ft  Pacific  Railway 
Company,  the  same  being  a  railroad  corpora- 
tion owning  and  operating  a  line  of  railroad 
through  the  state  of  Arkansas,  in  the  county 
and  state  aforesaid,  on  the  1st  day  of  Febru- 
ary, 1912.  did  then  and  there  willfully  and 
unlawfully  fall,  refuse,  and  neglect  to  pro- 
vide at  its  station  at  Hlgglnson,  White  coun- 
ty, Arkansas,  the  same  being  a  Junction  point 
with  the  St  Louis,  Iron  Mountain  ft  Southern 
Railway  Company,  a  station  crier  whose 
duty  it  was  to  cry  out  the  dQtartore  of  its 
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twnwenser  train  No.  60%  ttw  desttnatton 
thereof  and  tbe  track  fnm  irtiich  It  would 
depart,  'contrary  to  tlie  statute  in  such  case 
made  and  proTlded,  against  tbe  peace  and 
dignity  of  Ota  state  of  Arkansas.** 

The  Indictment  was  returned  under  tlie 
following  statute: 

"Section  L  That  all  railroad  companies 
operating  railroads  in  this  state  Ahall,  at  all 
Junctions  where  two  or  more  trains  con- 
nect require  that  all  trains  carrying  passen- 
gers departing  from  such  Junction  shall  de- 
part only  from  the  station  house  or  depot 
at  suCh  junction. 

"Sec  2.  That  all  railroad  companies  oper- 
ating passenger  trains  In  fliis  state  shall  pro- 
vide and  have  on  duty  at  such  di^t  or  ata- 
tton  a  crier,  whose  duty  it  dull  be  to  cry 
out  at  such  depot  or  station  the  departure 
ot  all  trains,  0ie  destination,  and  the  track 
from  which  any  such  train  will  depart;  that 
such  crier  shall  ery  out  such  departures  a 
snffldoit  time  before  the  departure  of  any 
Boch  trains  as  to  give  passengers  unple  time 
to  readi  sncb  txalna** 

"Bee.  4.  That  In  case  of  the  failure  of  any 
railroad  company,  as  herein  provided  by 
section  1,  tall,  refuse,  or  neglect  to  provide 
such  crier  as  herein  provided,  shall  be 
deemed  guilty  ot  a  mlsd«neanor,  and  subject 
to  a  fine  of  finm  twmly-flve  dollars  to  one 
hundred  dollars,  and  that  the  failure  to  cry 
out  the  d^iarture  ot  each  tnUn  shall  consti- 
tute a  separate  offense."  Acts  of  1907,  p. 
353. 

t1]  An  indictment  for  a  statutory  offoise 
must  state  all  tbe  elonenta  essential  to  con- 
stitute On  offonsfr  Houpt  State,  100  Ark. 
40B,  140  8.  W.  294,  Ann.  Cas.  1S13G;  090; 
Parker  t.  States  98  Ark.  676, 137  S.  W.  263. 

Artlcte  17,  I  1,  ot  our  Oonatltutlott,  pro- 
vides  that  every  railroad  company  shall  have 
the  rlgSkt,  with  Its  road,  to  intersect,  connect 
-with,  or  cross  any  other  road,  and  shall  re- 
ceive and  transport  eacih  the  other's  passoi- 
gers,  tonnage,  and  cars,  loaded  or  empty, 
without  dtiay  or  discrimination.  Section  4 
ot  the  act  under  wfaidi  the  Indictment  was 
found  directs  the  penalties  of  the  act  against 
railroad  companiea  coming  within  the  pro- 
visions  ot  section  1  of  the  act 

[t]  It  will  be  noted  that  the  act  does  not 
provide  that  lUl  railroad  companies  operating 
lallroBda  in  this  state  shall,  at  all  Junctions 
where  it  connects  with  one  or  more  lines  of 
railroad,  provide  and  bave  on  duty  at  its 
station  a  crier  whose  duty  it  ahall  be  to  call 
out  the  departure  of  all  passenger  trains, 
ete. ;  but  it  provides  for  a  crier  at  all  Junc- 
tions where  two  or  more  trains  connect  The 
object  and  purpose  of  tbe  statute  Is  for  the 
protection  ot  passengers  and  to  prevent  con- 
fusion in  embarking  on  trains.  We  think  the 
words  "at  all  Junctions  where  two  or  more 
trains  connect**  mean  a  Junction  where  the 
trains  ot  two  or  mon  railroads,  wh«i  on 
scbedule  tlm^  arrive  and  depart  at  or  near 


the  same  tlniew  Tbe  (AJect  and  purpose  of 
the  statute  will  then  be  carried  out  by  having 
a  crier  to  call  out  the  departure  of  the  trains, 
and  the  track  from  which  they  leave,  so  that 
passengers  alWtlog  from  a  train  on  the 
line  ot  the  initial  carrier  may  safely  «nba A 
on  the  train  of  the  connecting  carrier. 

Tbe  indictment  under  comdderatton  does 
not  allege  that  Hlgginson  was  a  Junction 
where  two  or  more  trains  connect,  and,  as 
we  have  already  seen,  this  was  an  essential 
element  of  tbe  oCFense. 

Therefore  the  Judgment  of  the  circuit 
court  was  correct;  and  It  will  be  affirmed. 


BBUDER  V.  STATB. 
(Snpreme  Court  of  Arkansas.    Dea  8,  19U.) 

1.  CBDEIIffAI.  I/AW  (I  684*)— AFPEAL— DlBCBB- 
TIOH  OF  TaiAL  COTJBT— COHTHnjAHCS. 

Accased  requested  a  continaance  on  tbe 
ground  of  the  absence  of  witnesses,  two  of 
whom  were  nonresidents,  and  one  of  whom  was 
not  shown  to  be  a  resident,  and  there  being  no 
showing  that  the  voluntary  attendance  ot  one  of 
such  witnesses  could  have  been  secured,  and 
no  excuse  for  not  taking  his  deposition.  Held, 
tiiat  the  refusal  of  a  continuance  was  not  meh 
an  abuse  of  tbe  trial  court's  discretion  as  to 
manifestly  operate  as  a  denial  of  Justice  and 
constitate  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |8  1321,  1322,  1332 ;  Dec.  Dig. 
I  694.»] 

2.  JUBT  ft  76*)— BxcniUHO  Juaon— Axithosi* 

XT  OF  GOUBT. 

It  is  within  tbe  dlicfetlon  of  the  trial  oonrt 
to  excuse  a  juror  on  aceonnt  of  sickness. 

[Ed.  Note.— For  other  cases,  see  Jury,  Otat 
Dig.  H  384-800;  Dec  Dig.  1  76.*3 

8.  WmrasOTa  (J  849*)— Cbobs-Bxamihatioh— 

iHFBACmiBITT. 

Where  a  witnesi  for  defendant  testified 
that  on  the  day  prior  to  the  killing  defendant 
had  no  gan  and  wanted  to  borrow  one  because 
he  was  afraid  to  travel  from  the  car  line  to  Us 
house.  It  was  proper  to  cross-examine  him  as  to 
whether  he  had  married  the  keeper  of  a  bouse 
of  proBtitotioD  and  had  been  divorced  from  her, 
and  as  to  whether  a  scar  on  his  face  was  tbe 
reanlt  of  a  fight  in  her  house. 

[Bd.  Note.- For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1136-1139;  Dec.  Dig.  S  349.*] 
4.  WiTirasssa  ({  267*)— BEFBssHiNa  Meuobt 

— SUBKITTIHO  WUNBSSES'  MXUOEANDDH  TO 
JXTBT. 

In  a  trial  for  homicide  committed  In  a 
saloon,  where  an  eyewitness  cross-examined  by 
defendant's  counsel  as  to  the  width  of  the  coun- 
ter, shelving,  etc..  In  the  saloon,  refreshed  his 
memory  by  referring  to  a  memorandum  of 
measurements  he  had  himself  made  of  his  own 
accord,  the  refusal  to  permit  the  defendant  to 
have  such  memorandum  submitted  to  the  jury's 
inspection  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witoesses, 
Cent.  Dig.  892 ;  Dec.  Dig.  S  267.*1 

6.  WrritBSSES  (8  317*)— CBSoiBiurr— Enxor 
OF  False  TEsmconr. 

In  a  trial  for  homicide  It  was  error  to  in- 
Btrnct  that,  if  the  jury  believed  any  witaess  to 
have  sworn  falsely  to  any  material  fact,  they 
might  disregard  the  whole  or  asy  part  of  his 
testimony ;  it  being  necesHary  that  it  be  will- 
fully done. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  IS  1080-1083;  Dec.  Dig.  S  317.*] 
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6.  Wirmssss  (|  879*)— IxFUOHiiKirm-Gos- 

TRADICTOBT  SXATElCENn. 

A  witness  may  be  impeached  by  tiie  part? 
against  whom  he  la  produced  bj  contradictory 
evidence  by  showlnff  that  he  has  made  state- 
ments differins:  from  his  present  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  «  1209,  1220-1222,  1347-1256; 
Dec  Dig.  S  879.*] 

7.  WiTirassEB  (J  338*)— Impbaokmint— Rkptt- 

TATION  OP  WITNESS. 

A  witness  may  be  impeached  by  the  party 
against  whom  be  la  produced  by  evidence  tbat 
bis  general  reputation  for  trau  and  morality 
renders  him  unworthy  of  belief. 

[Ed.  Note.— For  oQier  casei,  we  WttneeBes, 
Cent.  Dig.  11  1114,  IIU,  1118;  Dec  Dig.  S 
838.*] 

&  CBiiaiVAL  I<AW  a  SD8*>~ Tbui>-Wbioh* 

OT  Evidence. 

It  is  the  duty  of  the  Jury  to  receive  and 
consider  the  testimony  of  a  witness,  notwith- 
standing his  impeachment^  if  they  believe  hia 
testimony  to  be  true. 

[Ed.  Kote.— For  other  easM,  see  Criminal 
Law,  Cent  Dig.  S  12S2 ;  Dec.  Dig.  (  553.*} 

9.  Cbiuinai.  Law  (I  1048*)— Appbait-Objec- 
TioNS— InsTBTTonona— C^DZBZLixT  ow  Wit- 
ness. 

In  a  trial  for  homldde,  the  coart  correctly 
charged  as  to  the  Impeachment  of  a  witness 
the  party  against  whom  he  ia  produced  by  evi- 
dence as  to  hia  statements  contradictory  to  his 
testimony  and  by  evidence  of  his  general  repu- 
tation rendering  him  unworthy  of  belief,  and 
that  the  jury  should  receive  and  consider  the 
testimony  of  a  witnesfL  notwithstanding  his  Im- 
peachment, if  thej  beuevad  it  to  be  tme,  and 
then  erroneously  uutmcted  that  If  the  Jury  be- 
lieved any  witness  had  sworn  falsely  to  any 
material  fact  tiiey  might  disregard  uie  whole 
or  any  part  of  his  testimony.  Held,  in  the  ab- 
saiee  of  any  specific  objection  to  the  erroneous 
Instruction,  the  objection  going  only  to  the  in- 
struction as  a  whole,  that  the  partial  error  was 
not  gfound  for  reversal. 

[Ed.  Note. — For  other  cases,  m«  Orimlnal 
Law,  Cant  Dig.  H  26B4,  a6SB;  De&  Dig.  | 
1048.*] 

10.  GsnniVAi.  Law  H  823*)— Tkzai<— ImiBiro- 

KIDIT9— THEOBIBS  OT  OASB. 

In  a  trial  for  homicide,  where  It  was  de- 
fendant's theory  that  he  had  been  assaulted  by 
deceased  with  a  mnrderons  intent  when  he  en- 
tered his  saloon,  and  hence  was  onder  no  obli- 
gation to  retreat,  an  inatraction  as  to  the  duty 
to  retreat  predicated  upon  the  evidence  for  the 
state,  was  not  erroneous,  where  defendant's 
theon'  was  fully  covered  by  other  charges,  since 
all  phases  of  tiie  case  need  sot  be  cmtaiued  in 
one  charge. 

[Ed.  Note.^For  other  caseiL  wo  Criminal 
Law.  Cent  Dig.  If  1992-1900158;  De&  Dig. 
S  823.*]        *  H  ™. 


11.  HoiflCIDX  A  64*)— DBOBBH— BiANKiAiraH- 
TBB. 

Where  the  aocnsed  shot  and  Itilled-  ander 
the  belief  that  he  was  about  to  be  aasaalted, 

but  acted  too  hastily  and  without  due  care,  and 
therefore  was  not  justified  in  taking  life  under 
the  circumstances,  accused  was  guilty  of  man- 
slaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  3  78;  Dec.  Dig.  |  54:*] 

12.  HOMIOIDB  <S  300*)  —  iNSTKTJcnoss  —  De- 
QBEE  OV  OrFENBB. 

In  a  trial  for  homicide,  an  instruction  that 
before  defendant  could  justify  the  killing  upon 
the  ground  of  self-defeuse,  it  must  have  ap- 
peared to  him  at  the  time  as  a  reasonable  per- 
son that  the  killing  was  necessary  to  save  his 


life  or  to  prevent  great  bodily  harm,  tibmt  if 
there  was  no  such  danger,  his  negligent  though 
honest  belief  tJiat  there  waa  would  not  excuse 
him,  and  as  to  his  duty  to  avoid  the  neceauty 
of  killing  by  all  reasonable  means,  dealt  ex- 
clusively witii  the  qu»tion  of  Jostincatiott  and 
was  not  objectionable  aa  dedanng  tiiat  If  there 
was  really  no  danger  to  defendant  ho  would  be 
guilty  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.'  5S  614,  616-620,  622-630;  Dec.  Dig. 
S  300.*] 

18.  Criminal  Law  (8  711*)— TBiAir-Tnoe  mn 

ABOtFUEKT. 

Before  beginning  armament  In  a  homicide 
case,  the  court  and  counsel  agreed  on  four  hours 
for  each  side,  that  each  of  defendant's  counsel 
ahoald  have  two  hours,  but  counsel  opening  for 
defendant  did  not  uw  26  minutes  of  his  allottad 
time.  Held,  that  twcanse  of  tiie  agreement  de- 
fendant could  not  complain  that  the  court  did 
not  grant  his  other  counsel  the  right  to  uw  the 
time  that  bad  been  allowed  to  and  not  used  by 
hia  opening  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1667;  Dec  Dig.  S  711,*] 

Appeal  from  Clrcnlt  Court,  Scott  County; 
Daniel  Hon,  Judge. 

John  Bmder  was  convicted  of  murder  In 
the  second  degree,  and  be  appeala  AfElrmed. 

The  defendant,  John  Brnder,  was  indicted 
for  maxder  in  tiie  fltst  d^ree^  dut^ed  to 
bsTe  beoi  committed  by  shooting  Tony  BIy. 
The  £act8  proved  by  the  states  briefly  stated, 
are  as  follows: 

The  deceased,  Ttmy  Bly,  was  tbe  pn^wl^r 
of  a  saloon  in  the  of  Ft  Smltb,  in  S^iaa- 
tlan  comty.  Ark.,  and  was  killed  In  it  by  tin 
defendant  shortly  after  fi  o'clock  in  tbe  aftei^ 
noon  ot  tbd  23d  day  vt  January,  1913.  Tbe 
defendant  bad  been  In  tbe  saloon  earlier  In 
tbe  afternoon,  in  tbe  alienee  of  the  deceased, 
uid  bad  assaulted  one  of  deceased's  co^ 
tomers  and  beat  him  up.  Between  3  and  4 
o'clock  in  tbe  afternoon,  kOxt  tbe  deceased 
bad  retnmed  to  bis  saloon,  tbe  defendant 
again  entered  it  Deceased  was  behind  tbe 
counter,  and  called  tbe  defendant  to  Um  and 
told  blm  tbat  be  nndwstood  tbat  be  bad  bad 
aame  trouble  tbere,  and  said  that  be  did 
not  want  blm  to  come  in  Ids  place  any  more 
raidng  trouble  wltb  bis  customers.  He  told 
tbe  defeiulant  be  was  trying  to  mn  a  de- 
emt  place,  and  tbat  If  be  came  in  there  any 
more  and  beat  up  any  of  bis  customers  lie 
was  going  to  take  a  gun  and  kill  blm.  De- 
futdant  told  him  tbat  U  be  felt  that  way 
about  It  be  would  not  cmne  in  any  more,  and, 
after  shaking  hands,  tbe  defendant  1^  tbe 
saloon.  Later,  be  returned  to  tbe  sidewalk 
in  front  of  tbe  salo<ni,  and  stood  around  and 
walked  up  and  down  the  sidewalk  for  a 
while.  He  raised  on  tiptoes  and  looked  in 
at  tbe  front  window  of  tbe  saloon,  and  thai 
walked  off.  He  tbbn  returned  and  walked 
into  ttie  saloon,  and  drawing  an  automatic 
rerolver  out  of  bis  ovowoat  podcet,  shot  the 
deceased  five  times.  When  the  defendant  be- 
gan to  shoot,  tbe  deceased  threw  up  his  hands 
and  b^n  to  bacik  off.  Tbe  deceased  was 
behind  the  counter,  and  contlnned  to  back 
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with  bl8  hands  upraised  until  he  fell  to  the 

floor. 

One  of  the  witnesses  for  the  state  says: 
That  he  was  standing,  talking  to  the  de- 
ceased, when  the  defendant  came  In.  That 
he  heard  some  one  say,  "Tony,  did  yon  say 
yon  would  kill  me?^  That  be  looked  aronnd 
and  saw  the  defendant  there.  That  he  then 
heard  Bly  say:  "Tes,  I  said  I  would  kill  yon 
lf_"  and  that  he  did  not  bear  the  rest 
of  the  sentence.  That  defendant  was  stand- 
ing there  with  his  hand  In  his  overcoat  pock- 
et, and  Jerked  ont  his  pistol  dnd  began  to 
shoot  at  the  deceased,  and  shot  five  times  in 
rapid  succession.  That  the  deceased  made 
no  hostile  demonstrations  towards  the  defend- 
ant, but  raised  bis  bands  and  began  to  back 
away.  The  deceased  died  a  few  days  lat&c 
from  the  effects  of  the  gunsbot  wounds. 
Several  eyewitnesses  to  the  killing  testlfled 
that  tbe  deceased  made  no  hostile  demonstra- 
tions whatever  towards  tbe  defendant,  and 
that  he  was  unarmed. 

John  Bmder,  tbe  defendant,  testlfled  for 
himself:  "I  was  drinking  heavUy  on  the  day 
that  Z  shot  deceased,  and  had  been  for  sev- 
eral days  prior  thereto.  On  the  afternoon  of 
tbe  killing,  as  I  walked  out  of  the  saloon. 
Bly,  who  was  sitting  behind  the  little  office, 
said  to  me:  'If  you  come  in  here  again.  I 
am  going  to  kill  you.'  I  asked  him  what  he 
meant,  and  he  repeated  his  statemmt.  I 
shook  hands  with  him  and  walked  out.  I 
was  not  mad,  and  dM  not  know  that  he  was. 
I  bad  tried  to  borrow  a  pistol  before  this 
from  Mack  Dean.  I  told  him  I  was  staying 
out  at  my  brother's  house,  which  was  situat- 
ed away  from  other  houses,  and  I  needed  a 
pistol  to  protect  me.  Lata-  I  met  another 
friend,  who  told  me  wbere  I  could  get  a  pis- 
tol, and  I  went  over  there  and  got  it  A 
young  man  wbom  I  did  not  know  had  told 
me  that  he  would  go  out  to  the  bouse  and 
stay  all  night  with  me,  and  I  started  ont  to 
find  him,  I  looked  In  the  doer  of  Bly's  saloon 
for  him  and  did  not  see  him.  Afterwards, 
I  came  back  and  looked  in  again,  and  diang- 
ed  tbe  pistol  from  my  pants  pocket  to  my 
overcoat,  because  It  was  rubbing  my  leg; 
While  I  was  standing  there  In  front  of  tbe 
deceased's  saloon,  some  one.  came  ont  and 
told  me  they  wanted  to  see  me  In  the  saloon. 
I  asked  blm  who  -wanted  to  see  me,  and  be 
replied  that  It  was  Tony  Bly.  I  told  him 
that  Tony  was  mad  at  me  and  half  crazy, 
and  he  said  that  was  all  over  and  Tony  want- 
ed to  apologize.  I  looked  in  and  saw  Tony, 
and  he  motioned  to  me  to  come  In.  I  went 
in.  and  b0  was  standing  behind  the  counter. 
I  said  to  him:  'What  do  you  want,  Tony? 
Tou  said  you  were  going  to  kill  me.'  He  re- 
plied, Tes,  that  is  wbat  I  said,  and  I  am 
going  to  do  it,'  and  he  reached  for  his  gun. 
When  he  did.  that,  I  commenced  shooting. 
I  had  an  automatic  pistol,  and  do  not  know 
how  many  times  I  shot"  Cross-examina- 
tion: "When  Tony  said  be  was  going  to 
Stai  me,  h*  leacbed  behind  him,  and  I  do 


not  know  wheUMr  he  reached  for  his  pocket 
or  reached  for  the  ahelvl]^  I .  readied 
across  tbe  conntar  to  do  tbe  shootiug." 

In  rebuttal,  the  state  Introduced  a  number 
of  witnesses  -who  testified  that  they  knew 
tbe  reputation  of  the  defendant  ft>r  truth  and 
morality  In  Ft  Smith,  where  be  lived,  and 
that  It  was  bad. 

Tbe  Jnry  returned  a  verdict  of  guilty  of 
murder  in  tl}e  second  degree  and  fixed  the 
defendant's  punisliment  at  a  term  of  21  yean 
in  the  state  penitentiary. 

Cravens  &  Cravens,  of  Ft  Smith,  for  appel- 
lant Wm.  L.  Moose,  Att7<  and  Jno.  P. 
Streepey,  Asst  Atty.  G«n„  for  the  States  ' 

HABT,  J.  (after  sUtlng  the  facta  as 
above).  [1]  The  first  assignment  of  error  re- 
lied upon  by  the  defendant  for  the  reversal 
of  the  Judgment  of  conviction  Is  that  fbB 
court  erred  in  refusing  to  grant  him  a  con- 
tinuance. The  motion  states:  fniat  T.  Y. 
Sprinkles  and  Chance  Rodgers  wonld  tes- 
tify that,  immediately  prior  to  the  killing, 
they  were  standing  In  front  of  deceased's 
saloon,  when  some  young  white  man  came 
out  of  the  saloon  and  told  the  d^bndant 
that  deceased  wanted  him  to  come  In  the 
saloon,  and  that  Bmder  repUed:  "I  do  not 
want  to  come  In  because  Toi^  Is  mad  and 
half  crazy."  'That  the  man  then  said,  'Tony 
is  all  right  now  and  wants  you  to  come  In." 
And  Bmder  replied,  "Well,  if  he  is  all  right 
and  wants  to  see  me,  I  will  go  in,"  and  im- 
mediately he  went  Into  the  saloon.  That 
defendant  Is  informed  and  believes  that  the 
witness  Sprinkles  is  at  his  home  In  Poteau, 
OkL,  confined  by  illness,  and  is  unable  to 
attend  court  That  tbe  witness  BodgeVs  is 
at  his  home  at  Stigler,  OkL;  but  that  boUi 
of  said  witnesses  can  and  will  be  present  at 
the  next  term  of  the  court  A  certificate  of 
a  physician  was  introduced,  to  the  effect 
that  Sprinkles  was  under  his  care  and  was 
too  sick  to  attend  the  trial.  The  motion  fbr 
continuance  also  stated :  That  W.  L.  Peevey 
would  testify,  if  present,  that  Just  before 
tbe  shooting  he  heard  the  deceased  tell  some 
young  man  whom  he  did  not  know  to  go  out 
in  front  of  tbe  saloon  where  Bruder  was  and 
tell  him  to  come  inside.  That  Peevey  was 
duly  served  with  a  subpoena  In  this  case, 
and  that  his  home  was  In  Crawford  county, 
Ark.  One  of  defendant's  attorneys  testi- 
fied that  he  had  taken  the  affidavit  of  Peevey 
as  to  what  bis  testimony  would  be;  that  he 
bad  pointed  Peevey  out  to  a  deputy  sheriff 
in  the  dty  of  Ft  Smith;  that  the  witness 
had  been  duly  served  with  a  subpoena ;  and 
that  he  had  seen  Peevey  in  Ft  Smith  not 
longer  than  a  week  before  the  trial.  In  re- 
gard to  the  witness  Rodgers,  it  may  be  said 
that  no  excuse  whatever  is  shown  by  the 
defendant  for  bis  nonattendance  at  the  tilal, 
and  no  testimony  Is  given  trading  to  show 
that  he  could  be  procured  at  the  next  term 
of  the  court  If  the  case  was  continued.  Bodg- 
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era  was  a  nomeBldeait  of  flie  Btate  of  Ar> 
kansaa,  and  his  attmdanoe  at  the  trial  oonld 
not  l>e  compelled  under  the  process  of  the 
court  Sprinkles  was  also  a  nonresident  of 
the  state,  and  was  therefore  beyond  the  ju- 
risdiction of  the  court  It  Is  true  that  a 
certificate  of  a  physldan  was  presented  to 
the  court,  showing  that  the  witness  was  sick 
and  unable  to  attend  court;  but  ttils  is  not 
sufficient  to  show  that  his  voluntary  attend- 
ance at  court  could  have  been  procured.  His 
deposition  might  hare  been  taken,  under  the 
statute,  and  no  excuse  for  not  doing  so  Is 
shown.  The  court  offered  to  permit  de- 
fendant to  read  the  affidavits  of  both  these 
witnesses,  taken  by  his  attorney  at  Ft  Smith 
some  time  prior  to  the  triaL  The  defendant 
proved  by  a  lawyer  in  attendance  at  court 
that  he  had  known  Lon  Peevey  for  about  ten 
years;  that  he  lived  south  of  Alma  and 
was  a  farmer;  that  it  had  been  fonr  or  five 
years  since  he  saw  him  last;  and  that  he 
did  not  know  where  he  is  now.  The  witness 
was  a  resident  of  Ft  Smith,  and  said  that 
he  had  not  seen  him  in  Ft  Smith  lately. 
There  is  nothing  to  show  that  Lon  Peevey 
was  the  same  person  as  W.  L.  Peevey,  who 
had  been  subpoenaed  to  attend  the  trial  of 
this  case.  For  aught  that  appears  from  the 
record,  the  W.  L.  Peevey  ttiat  was  subpoe- 
naed as  a  witness  in  this  case  may  have  been 
a  nonresident  of  the  state  and  beyond  the 
Jurisdiction  of  the  court  At  least  there  is 
nothing  in  the  record  to  show  that  he  lived 
within  the  Jurisdiction  of  the  court  or  that 
his  attendance  could  have  been  procured  if 
the  case  had  been  continued.  It  Is  well  set- 
tled in  this  state  that  the  continuance  of  a 
trial  in  a  criminal  case  is  within  the  sound 
discretion  of  the  trial  court  and  ttiat  the 
refusal  of  the  trial  court  to  grant  a  cpntin- 
uance  will  never  be  ground  for  a  reversal 
of  a  Judgment  of  conviction  unless  it  dear- 
ly appears  that  tliere  has  been  an  abnse  of 
such  discretion  and  that  it  manlf^y  op* 
erates  as  a  denial  of  Justice.  Miller  v. 
State,  94  Ai^  588,  128  S.  W.  868;  Jackson 
T.  States  44  Ark.  400. 

[2]  It  is  n^  assigned  as  error  that  the 
court  erred  In  excusing  J,  A.  Wagoner,  a 
Juror  who  bad  been  accet)ted  by  both  sides 
to  try  the  case.  Wagoner  was  the  fifth  Ju- 
ror selected,  and  at  the  time  of  his  selec- 
tion the  defendant  had  exercised  only  sevoi 
peremptory  cliallenges;  but  at  the  time  he 
was  exciued  by  the  court  ^ght  Jurors  had 
been  selected,  and  Ibe  defendant  had  exer^ 
cised  fifteen  peremptory  challenges.  The 
juror  became  snddenly  lU  afta  he  had  been 
accepted,  and,  on  account  of  his  Illness,  was 
excused  by  the  court  We  have  held  that 
it  was  within  the  discretion  of  the  court  to 
excuse  a  Juror  on  account  of  sickness. 
Caughron  v.  State,  90  Ark.  462.  139  8.  W. 
315.  Therefore  the  court  did  not  err  In  ex- 
cusing the  Juror. 

[3]  It  is  next  ctmtended  by  counsel  for  de- 


fmidant  that  Uie  court  erted  In  penaitttsg 
croas-examittatlon  of  witness  Dean  conceni- 
Ing  Us  resldraoe  and  association.  Matft 
Dean  had  testified  for  the  defimdant  that 
he  had  seen  lilm  several  ttmea  on  the  day 
of  the  killing  and  had  bem  In  his  company 
frequently  for  several  days  prior  thereto; 
that  the  defendant  was  very  drunk  on  tlie 
day  of  the  killing,  and  had  be&i  drinking 
heavily  for  several  days;  that  defendant 
had  told  him  on  a  day  prior  to  the  kiiilng 
ttiat  he  did,  not  have  any  gun  and  wanted 
to  borrow  one  because  he  was  afraid  to 
travel  from  the  car  line  to  the  house  where 
he  slept  In  response  to  questions  asked  him 
on  cross-examination,  the  witness  testified 
that  he  liad  married  a  woman  who  ran  a 
whorehouse  and  later  had  been  divorced 
from  her;  that  a  scar  which  was  on  his  face 
was  the  result  of  a  fight  in  the  whorehouse. 
It  is  always  competent  to  interrogate  a  wit- 
ness on  cross-examination  toucliing  his  pres- 
ent or  recent  residence,  occupation,  and  as- 
sodatloa  Holllngsworth  v.  State,  53  Aifc. 
887,  14  S.  W.  41. 

[4]  The  next  assignment  of  error  Is  that 
the  Judgment  should  be  reversed  becsuse 
the  court  refused  to  compel  Trice,  a  witness 
for  the  state,  to  show  a  memorandum  to  de- 
fendant's counsel.  Trice  was  an  eyewitness 
to  the  killing,  and  was  by  occupation  a  car- 
penter. It  appears  that  while  he  was  t>etns 
cross-examined  by  defendant's  counsel  in  re- 
gard to  the  width  of  the  counter,  shelving, 
etc.,  In  the  saloon  where  the  killing  occur- 
red, he  refreshed  his  memory  by  referring 
to  a  memorandum  of  measurements  which 
he  had  himself  mada  The  questions  and 
answers  show  that  the  witness  was  refer- 
ring merely  to  a  memorandum  of  some  fig- 
ures he  Iiad  made  of  his  own  accord  of  the 
width  at  the  counter,  shaving,  etc..  In  the 
saloon.  Under  these  (drcumstance^  tlie 
court  did  not  err  in  refusing  to  permit  the 
defteidajit  to  have  said  memoranduna  sub- 
mitted to  the  Jury  for  th^  Inqtectlon.  1 
Wlgmore  on  Evidence,  S  678. 

[!-•}  It  Is  next  Insisted  by  connsei  for  de- 
fendant Cttat  the  court  erred  In  glvtog  in- 
stniction  No.  17,  at  the  Instance  of  the  state, 
which  Is  as  follows: 

"A  witness  may  be  impeadied  by  the  par- 
tj  against  whom  he  is  produced,  by  contra- 
dictory evidence,  by  showing  be  baa  made 
statemoitB  different  from  bis  present  testi- 
mony, or  by  evidence  that  bis  goieral  repu- 
tation for  truth  or  morality  resulers  blm  un- 
worthy of  belief. 

"But  the  Jury  are  the  sole  Judges  of  whetii- 
er  the  vritness  has  be&i  Impeaclied,  and  if  an 
impeached  witness  Is  corroborated  the  Jury 
may  still  take  his  testimony,  notwitbstaod- 
ing  the  imp^chmeot  and  are  Judges  of  his 
credibility,  and  may  take  and  consider  It  If 
they  believe  he  has  sworn  tmtlifully  although 
he  Is  impeached. 

**If  the  Jury  believe  any  witness  has  sworn 
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folwly  to  ftny  material  fftct,  they  maj  dUh 
i^rard  the  whole  or  any  part  of  hl<  teatl- 
mony." 

Tlie  objection  urged  to  tlie  Instmctlon  hj 
the  defendant  1b  that  the  third  i>aragraph 
warranted  the  Jury  in  dlaregardlng  testimony 
it  bellered  to  be  true  if  it  came  from  a  wit- 
ness  whom  the  Jury  believed  had  awom 
fftlaely  to  some  other  material  fact  They 
cite,  in  support  at  their  contention,  lYazler 
T.  states  66  AriL  242.  19  S.  W.  838;  Taylor 
T.  SUte,  82  Ark.  tUO,  102  8.  W.  867;  Bloom 
T.  State,  68  Arfc.  337,  S8  S.  W.  41.  It  Is  true 
that  an  instmctlon  standing  by  Itself  In 
substantlaUy  the  same  form  as  the  third 
paragraph  of  instruction  No.  17  was  con- 
demned In  the  cases  dted  by  defendant  The 
reason  given  was  that  before  you  can  disre- 
gard the  testimony  of  a  witness  for  false' 
aweailng,  the  false  swearing  must  be  will- 
fully done;  and,  moreover,  the  Instruction 
might  be  construed  as  warranting  the  jury  in 
disregarding  the  testimony  which  it  believed 
to  be  tru^  if  It  emanated  from  a  witness  who 
had  sworn  falsely  to  some  other  fact  In  the 
case  of  Darden  v.  State,  73  Ark.  31S,  at  page 
320,  84  S.  W.  B07,  at  page  508,  the  court  said: 
"l%e  ezc^)tion  to  the  InstmcUou  given  by 
the  court  on  his  own  motion  and  copied  In 
this  opinion  was  general.  The*  objection 
nTgsA  agalnsti  It  in  this  court  is  that  the 
court  said  a  reasonable  doubt  Is  one  for 
which  a  Juror  could  give  a  reason,  if  called 
upon  to  do  so.  If  this  be  a  defect  which  we 
think  It  was,  It  should  have  been  reached  by 
a  spedflc  objection.  It  Is  one  the  court 
would  have  doubtless  readily  remedied  If  Its 
attrition  had  been  called  to  it  The  objec- 
tion extended  to  the  whole  Instruction,  con- 
sisting of  four  paragraphs,  and,  one  or  more 
of  these  being  sufficient  it  should  not  have 
been  sustained.  See  St  L.,  I.  M.  ft  S.  Ry. 
Co.  T.  Bamett,  66  Ark.  265  [45  S.  W.  550]." 

In  the  application  of  the  rule  there  an- 
nounced to  the  present  case,  we  do  not  think 
the  Judgment  should  be  reversed  for  the 
error  complained  of.  No  specific  objection 
was  made  to  the  Instruction,  but  only  an  ob- 
jection made  to  it  as  a  whole.  The  instruc- 
tion Is  In  three  paragraphs.  The  flrst  para- 
graph Is  a  correct  declaration  of  the  law. 
No  objection  is  urged  by  the  defendant  to  the 
second  paragrapb,  and  we  can  perceive  none 
to  it  that  would  not  have  been  cured  by  a 
spedflc  objection.  The  flrst  part  of  the  sec- 
ond paragraiA  of  the  instruction  tells  the 
Jury,  if  an  Impeached  witness  Is  corroborat- 
ed, the  jury  may  still  take  his  testimony, 
notwithstanding  the  Impeachment  This  was 
wrong,  because  It  was  the  duty  of  the  Jury 
to  receive  and  consider  the  testimony  of  the 
witness,  notwithstanding  his  Impeachment, 
If  they  I>elleved  his  testimony  to  be  true; 
and  the  jury  are.  In  effect,  told  this  in  the 
latter  part  of  the  paragraph.  In  effect  the 
second  paragraph  told  the  Jury  that  they 
were  the  Judges  of  the  credibility  of  the  wit- 
nesses, and  that  they  must  take  and  consider 


the  testimony  of  any  witness.  If  they  believe 
he  has  sworn  truthfully,  although  he  may  be 
impeached  In  one  of  the  manners  provided 
by  law.  Tbn  third  paragraph  of  the  instruc- 
tion, If  standing  alon^  wonld  be  objection- 
able, under  the  rule  laid  down  in  the  cases 
dted  tj  counsel  for  defendant  supra,  and 
would  be  rererslbte  error;  but  whai  we  c<m- 
slder  that  the  objection  extended  to  the 
whole  instmcUon,  consisting  of  three  para- 
graphs; and  that  the  remaining  paragraphs 
were  not  open  to  any  valid  objection,  we  are 
of  the  opinion,  under  the  rule  announced  In 
the  case  of  Darden  v.  State,  snpia,  the  ob- 
jection to  the  third  paragraph  of  the  In- 
struction should  not  be  sustained  and  the 
judgment  reversed,  for  the  reason  that  the 
defect  contained  In  it  should  have  been  met 
by  spedflc  objection.  We  think  that  when 
the  whole  Instruction  is  read  together,  It  In 
effect  tells  the  Jury  that  they  are  the  judges 
of  the  credlbUit;  of  the  witnesses,  although 
one  or  more  of  them  had  been  Impeached, 
and  that  If  they  believe  a  witness  has  sworn 
falsely  in  part  and  truthfully  In  part  they 
should  reject  that  portion  which  they  be- 
lieve to  be  false  and  accept  that  part  they 
believe  to  be  true.  See,  also,  Bennett  v.  State, 
»5  Ark.  107,  128  a  W.  851. 

It  is  next  contended  by  counsel  for  de- 
fendant that  the  court  erred  In  giving  In- 
struction No.  12,  which  is  as  follows:  "No 
one,  in  resisting  an  assault  made  upon  him  In 
the  course  of  a  sudden  brawl  or  quarrel,  or 
upon  a  sudden  rencounter,  or  In  a  combat  on 
a  sudden  quarrel,  or  from  anger  suddenly 
aroused  at  the  time  It  Is  made,  or  in  a  mortal 
combat  Is  Justified  or  excused  in  taking  the 
life  of  the  assailant  unless  he  is  so  endanger- 
ed by  such  assaults  as  to  make  It  necessary 
to  kill  the  assailant  to  save  his  own  life,  or  to 
prevent  a  great  bodily  injury,  and  must  have 
employed  all  the  means  In  his  power,  con- 
dstent  with  his  safety,  to  avoid  the  danger 
and  avert  the  necessity  of  kilUng.  He  can- 
not provoke  an  attack  or  bring  on  the  com- 
bat end  then  slay  his  assailant  and  claim 
exemption  from  the  consequences  of  killing 
his  adversary  on  the  ground  of  self-defense. 
He  cannot  Invite  or  voluntarily  bring  upon 
himself  an  attack  with  the  view  of  resisting 
It  and,  when  be  has  done  so,  slay  his  assail- 
ant and  then  shield  himself  on  the  assump- 
tion that  he  was  defending  himself.  He 
cannot  take  advantage  of  a  necessity  pro- 
duced by  his  own  unlawful  and  wrongful  act 
After  having  provoked  or  invited  the  attack, 
or  brought  on  the  combat  he  cannot  be  ex- 
cused or  justifled  in  killing  his  assailant  for 
the  purpose  of  saving  his  own  life,  or  pre- 
venting a  great  bodily  injury,  until  he  has,  in 
good  faith,  withdrawn  from  the  combat  as 
far  as  be  can,  and  done  all  in  his  power  to 
avoid  the  danger  and  avert  the  necessity  of 
the  killing." 

"The  court  charges  you  that  a  necessity 
either  actual  or  apparent  as  explained  In 
the  instruction  in  this  case,  is  the  aole  ex- 
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case  which  will  JnaUfy  the  taking  of  bnman 

llffe" 

[10]  It  iB  conceded  by  connael  for  defend- 
ant that  this  Instmctlon  la  taken  from  Car- 
penter T,  State,  e2  Ark.  286,  86  S.  W.  900; 
bat  it  la  contended  that  the  Instruction  la 
emmeona  because,  according  to  the  testi- 
mony of  the  defendant,  he  was  assanlted  hy 
the  deceased  vlth  a  mnrderona  intent  when 
he  entered  the  saloon,  and  he  was  tberefcne 
under  no  obUgatton  to  retreat  The  Instruc* 
Hon,  as  gtren,  was  predicated  upon  the  erl- 
dence  addn<%d  in  behalf  of  the  state.  The 
theory  of  the  dtfoidant  was  fully  covered 
Iff  other  Instmctions  given  by  the  conrt,  and 
it  Is  well  settled  that  all  phases  of  a  case 
cannot,  and  need  not,  be  contained  in  one 
instmction.  rnierefore  the  conrt  did  not 
err  in  glvbig  Otis  instruction. 

[11, 12]  It  Is  also  contended  by  coims6l  for 
defendant  that  the  court  erred  in  giving  In- 
struction Mo.  11,  whkb  is  as  follows: 

"Before  the  defei^ant  can  Justify  the  kU^ 
ing  of  deceased  upon  the  grounds  of  s^-d^ 
fense^  it  must  appear  to  him  at  the  time  aa  a 
reasonable  peraon  that  the  danger  of  losing 
his  own  life  or  receiving  a  great  bodily  in- 
Jury  at  the  hands  <tf  the  deceased  was  so  ur> 
gent  and  pressing  that  the  kiUlng  was  neces- 
sa^  to  save  his  own  life,  or  prevent  his  re* 
crtvlng  great  bodily  injury.  He  must  have 
acted  with  due  caution  and  circamq>ection. 
If  there  was  no  danger,  and  his  belief  of  the 
existence  thereof  be  imputable  to  negligence, 
he  is  not  exciued,  however  honest  the  b^et 
may  be.  He  must  have  used  all  reasonable 
means  In  Us  powrar,  conitfstait  with  bis  safe- 
ty, to  avoid  the  danger  and  avert  flie  necessi- 
ty ot  Ulling  tba  deceased. 

'^t  must  also  aivear  that  the  deceased  was 
the  assailant,  and  began  the  encounter  which 
resulted  in  Us  death,  or  that  defendant  had 
really  and  In  good  faith  endeavored  to  de- 
dine  any  further  contest  before  the  mortal 
Injury  was  given. 

"If  the  defendant  willfully  and  of  his  mal- 
ice aforethought;  and  after  premeditation 
and  dellhantlon,  killed  ttw  deceased,  Tony 
Bly,  wbSiB  laborli«  under,  a  sense  of  wrong 
or  some  Ind^^ty,  real  or  fftaded,  that  the 
deceased  had  done  him,  he  would  be  guilty 
of  murder  in  the  first  d^ree." 

They  say  that  the  first  paragraph  of  tUs 
instruction  told  the  Jury  In  substance  that, 
If  there  was  really  no  danger  to  the  defend- 
ant at  the  time  of  the  killing,  no  matter  how 
honest  such  belief  of  danger  was  In  his 
mind.  If  snch  belief  was  imputable  to  negli- 
gence, the  defendant  would  be  guilty  of  mur- 
der. We  do  not  think  the  first  paragraph  of 
the  instruction  conveyed  any  such  impression 
upon  the  minds  of  the  Jury.  That  paragraph 
of  the  instruction  dealt  exclusively  with  the 
question  of  Justification,  and  did  not,  in  any 
way,  toudi  upon  tiie  subject  of  murder,  or 


even  manslaughter.  This  court  has  hdd 
that  where  a  Jury  believes  that  ttie  dRfpndawt 
shot  under  the  belief  that  he  was  about  to 
be  assaulted,  but  that  be  acted  too  hastily 
and  without  due  care,  and  was  ther^re  not 
Justified  in  taking  life  under  the  drcum- 
Btancefl^  he  is  guilty  of  manslaughter.  Alli- 
son V.  State,  74  Ark.  444,  86  8.  W.  408; 
Brotfks  V.  State,  86  Ark.  876, 108  S.  W.  aO& 
Bn^  aa  we  have  already  .stated,  the  court  In 
the  first  paragra^  of  the  Instruction,  was 
dealing  exclusively  with  Uie  question  of  seU- 
defena^  and  in  other  instructimis  glran  de- 
fined manslaughter  and  told  the  Jury  m^er 
what  circumstances  the  defendant  would  be 
guilty  of  ttiat  offense.  We  do  not  Oiink  tbm 
court  erred  In  giving  this  instruction. 

[II]  Slnally,  it  ia  insisted  by  oounsd  for 
'defendant  titat  the  Jndgmmt  should  be  re- 
versed because  the  oourt  arbitrarily  curtail- 
ed the  time  allowed  the  defendant's  connael 
within  which  to  argue  the  case.  Before  be- 
ginning the  argument,  the  court  and  at- 
torneys agreed  on  4  hours  on  each  side, 
which  the  attorneys  stated  to  the  court  they 
would  divide  as  foUows:  That  W.  A.  Bate^ 
for  the  prosecution,  should  take  1  hour, 
and  A.  A.  McDonald  and  Paul  little,  for  the 
prosecution,  IH  hours  each;  and  for  ttu  de- 
fendant; T.  N.  Sanford  and  Bea  Cnvens  S 
hours  each.  T.  N.  Sanford  i^ened  for  the 
defendant,  and  lacked  25  minutes  of  con- 
suming the  2  hours  allotted  to  him  for  his 
argument  Mr.  Oiavens,  the  otlier  counsel 
for  the  defendant  requested  the  court  to 
allow  him  In  Ua  argument  to  use  the  tixne 
ranaining  to  Mr.  Sanford,  which  the  court 
refused  to  do.  Counsel  tot  the  defendant 
having  specifically  agreed  to  the  amount  of 
time  that  waa  to  be  used  by  each  <me  In 
making  his  argument  to  the  Jury,  are  not 
now  in  an  attitude  to  complain  that  the  court 
refused  to  allow  Mr.  Oravena  to  use  the 
time  which  had  not  been  consumed  by  San- 
ford in  bis  opening  ailment  for  die  de- 
fendant If  the  conrt  had  allomd  4  hours 
to  the  defendant  thai  he  would  not  have 
had  any  right  to  direct  how  mudi  of  this 
time  should  be  omsnmed  by  eadi  attorney ; 
but  the  attorneys  would  have  the  right  to 
divide  the  time  as  best  suited  them.  But 
for  the  reason  that  th^  agreed  In  advance 
as  to  how  much  time  should  be  ^y*"*""^ 
by  each  of  them,  the  defendant  la  not  now  to 
an  attltode  to  complato  that  the  court  did 
not  grant  Cravens  the  right  to  use  the  ttoie 
that  had  been  allotted  to  Sanford. 

Other  asslgnmento  of  error  have  been 
urged  upon  us  for  a  reversal,  but  we  do  not 
deem  it  necessary  to  discuss  them.  We  have 
considered  them  carefully,  and  have  reached 
the  conclusion  that  the  case  was  fairly  tried 
upon  proper  instructions  given  by  the  court 
and  that  the  evidence  warranted  the  verdict 

Therefore  the  Jndcment  win  be  afllrmed. 
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ROSS  T.  VBI/mAMN  et  aL 

iConrt  of  Civil  Appeals  of  Texa*.   San  Anto- 
nio.   Dec.  10.  1013.  Rehearing 
Denied  Jan.  7.  1914.) 

1,  iNJUNCnON  (85  163,  188*)— RMTRAiniNG 
OHDIB  —  DieSOLUTIOIT—  Chanoto  Conoi- 
TZONS. 

Where,  after  the  isaoance  of  a  temporary 
reatrainine  order,  a  aworn  anawer  is  filed 
ahowing  changed  conditions  that  no  longer  en- 
title complainant  to  an  Injnnctlon,  the  court 
may  properly  disaoWe  the  aame,  taxing  againat 
defeaoant  the  coata  in<^dent  to  the  proceedlnga 
ao  far  aa  neceasary  to  nve  complaisant  the  re- 
lief to  wbldi  ahe  la  entitled;  complaiuant'a  fur- 
ther rigbta  depending  upon  the  coanged  condi- 
tiona. 

[Ed.  Note.— For  other  casea,  aee  Injunction, 
Gent  Dig.  ||  367-^  408;  Dec;  Dig.  H  lOS, 
188.»] 

2.  HiGHWATB  (I  30*)— BflTABUOHiaiTT— No- 
tice—Record. 

It  is  not  eaaential  to  the  legality  of  pro- 
ceedings for  the  establishment  of  a  highway 
that  the  character  of  the  notice  given  be  made 
a  matter  of  record,  but  It  ia  auffit^ent  U  a 
proper  notice  ia  givm  or  notice  baa  been 
waived. 

TEA.  Note.— For  other  cases,  see  Highwaya, 
Cent.  Dig.  H  60-70;  Dec.  Dig.  1  SO.*] 

8.  iNjuNonorr  (f  U8*)— Pleadzno— Riqtii- 

BTTES. 

'  In  a  suit  for  an  injunction,  the  role  that 
the  allegationa  of  the  petition  mast  be  taken 
most  strongly  againat  complainant  ia  re-enforc- 
ed by  the  further  requirement  that  the  mate- 
rial  and  essential  elements  which  entitle  com- 
plainant to  relief  shall  be  saffidently  certain 
to  negative  every  reasonable  inference  arising 
from  the  facts  so  stated,  that  complainant 
might  not,  nnder  other  aupposable  facts  con- 
nected with  the  anbject,  be  entitled  to  such 
relief. 

[Bd,  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {f  223-242;   Dec  Dig.  {  118.*] 

4.  HiOHWATS  (8  88*)— Ebtablishwent^No- 
izcK  OF  Hkabiho— OBJKrrxoiia— Waivbb  — 
Appkahaitce. 

An  objection  to  notice  of  intention  to  lay 
out  a  highway,  in  that  it  was  signed  by  only 
one  member  of  the  jury  of  view,  was  waived 
by  the  landowner's  appearance  pursuant  to  the 
notice. 

[Ed.  Note. — For  other  eases,  see  Highwaya, 
Gent  Dig.  H  83-97;  Dec.  Dig.  |  38.*] 

ft.  HiOHWATS  (S  41*)— EsTABLiBHMKNr— Re- 
fort  or  Viewers. 

Where  the  jury  of  view  tn  highway  pro- 
ceedings were  only  antboriced  to  lay  ont  a 
third  daas  road,  uielr  report  waa  not  fatally 
defective  because  it  recited  the  laying  out  of  a 
"road"  insteaJ  of  a  "third  class  road,*^  since  no 
other  kind  of  a  road  could  be  legally  eBtabliah- 
«d  thereunder. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  00,  106-131:  Dec.  Dig..8  41.*] 

6.  HlOHWATB    (I    41*)  —  ESTABLISHHENT  — 

Viewers'  Report  —  Hearing  bt  Couma- 

SIONERS'  COITRT. 

In  proceedings  for  the  establishment  of  a 
third  class  road,  the  law  does  not  require  no- 
tice to  the  landowner  9f  the  date  of  the  bear- 
hig  by  the  commissioners'  court,  on  the  report 
of  the  jury  of  view,  since  the  owner,  having 
received  notice  from  the  jury,  muat  follow  up 
the  proceedings  in  the  court 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  90,  108-181;  Dec.  Dig.  «  41.*] 


7.  HlOnWATS    (I    41*)  —  EsiABUSHlfENT  — 

Viewers*  Report  —  HxABiifo  bt  Gomua- 

siohbbb'  Goctbt. 

In  proceedings  to  establisli  a  third  class 
road,  it  was  not  necessary  that  the  commis- 
sioners' coart  should  pass  on  the  report  of 
the  jury  of  view  at  the  first  term,  or  at  a  reg- 
ular term  of  each  court 

[Ed.  Note. — For  other  casea,  see  Kghways, 
Cent  Dig.  |S  90,  108-131;  Dec  Dig.  {  41.*] 

8.  Highways   (|  41*)  —  Establishment  — 

ViEWEBS'  RePOBT— HeABIHO— ObDBB— MOD- 
ZncATIOR— NOXICE  TO  IiAITDOWNBR. 

Where  an  order  of  the  commissioners' 
court,  adopting  the  report  of  the  jury  of  view 
in  third  class  highway  proceedings,  waa  held 
by  the  district  court,  at  the  suit  of  a  property 
owner,  to  be  defective  in  certain  particulars, 
it  waa  not  neceasary  that  such  landowner  be 
notified  of  the  court  s  intention  to  pass  a  new 
order  to  cure  the  defect 

[BdL  Note.— For  other  caaea,  see  Highways, 
Gent  Dig.  H  90,  108-131;  Dec  Dig.  {  41.*] 

9.  Injunction  (i  m*)— Sufpuubntal  Pe- 
tition—Vbbification. 

Where  a  supplemental  petition  in  an  in- 
junction suit  alleged  a  new  ground  for  Injunc- 
tive  relief,  it  shonld  have  been  verified. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  SI  262-268;  Dec  Dig.  8  122.*] 

Appeal  from  District  Conrt,  Kinney  Oonn- 
ty;  W.  C,  Douglas,  Jndge. 

Salt  by  Virginia  Ross  against  Jos.  Teltmaun 
and  others.  Decree  for  defendante,  and  com- 
plainant ai^>eal8.  Affirmed. 

Bfarttn  &  Abirdn,  of  Uvalde,  for  appellant 

MOURSUND,  J.  On  May  21,  1913,  appel- 
lant SQbmltted  to  Hon.  W.  C  Douglas,  Judge 
of  the  Sixty-Third  Judicial  district,  her  peti- 
tion, under  oath,  praying  that  upon  final 
hearing  an  order  of  the  commissioners*  court 
of  Kinney  county,  establishing  a  road  across 
a  section  of  land  owned  by  her,  be  vacated 
and  annulled,  and  that  a  temporary  injunc- 
tion issue  restraining  Jos.  Veltmann,  county 
Judge  of  Kinney  county,  Hans  Petersen,  Al- 
bert Schwandner,  L.  N.  Lewis,  and  A.  M.  Sla- 
tor,  the  other  members  of  the  commissioners* 
court  of  said  county,  and  T,  F.  Scarborough, 
fi-om  interfering  with  her  fence  and  opening 
up  said  road.  The  order  establishing  the 
road  was  alleged  to  be  void  on  the  grounds: 
(1)  The  road  was  classified  as  a  "community 
road."  (2)  The  width  of  the  road  was  not 
stated.  (3)  The  notice  received  by  plaintiff 
from  the  Jury  of  view  gave  plaintiff  no  notice 
that  a  community  road  was  to  be  laid  ont 
acnwB  her  land.  (4)  No  road  oversew  was 
appointed  by  the  court  who  would  be  author- 
ized to  ai^rtioD  hands  to  work  tiie  road. 
(S)  The  Jury  of  view  waa  appointed  to  lay 
out  a  third  class  road  through  plaintiff's 
land,  but  the  court  claaslfled  and  established 
a  community  road.  It  was  further  alleged 
that  defendant  Scarborough  had  been  em- 
ployed by  the  commlsrioners'  court  to  remove 
plalntifl's  fences  and  open  up  Uie  road.  Judge 
Douglas  granted  a  temporary  restraining  or- 
der, but  refused  to  grant  a  temporary  injunc- 
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tion  until  a  hearing  could  be  had  after  notice 
to  defendants,  stating  in  his  order  that  the 
petition  showed,  by  allegation  and  Inference, 
that  all  requirements  necessary  to  legally  lay 
out  a  third  class  road  had  been  complied 
with,  except  that  no  dasslflcatlon  was  made 
of  the  road,  and  no  width  ascribed  to  It,  and 
that  if  this  was  correct,  it  would  be  his  duty 
to  fiwbld  the  opening  of  Qie  road  ontU  the 
two  requisites  named  were  complied  with. 
He  coDdnded  that  the  daseAflcatlon  as  a  com- 
m unity  road  was  no  ctasslflcatton  because 
8a<^  A  road  Is  not  reoosnlsed  statate,  and 
that  no  "ludgtaborliood  road"  was  authorized 
because  the  road  did  not  follow  seetltni  lines. 

On  June  7,  191S,  tiie  defoidants  answered 
by  general  demurrer,  three  special  excep- 
tions, a  genml  dedal  and  a  qiedal  answer, 
containing  thel  following  allegations:  That 
at  the  regular  February  term,  1918,  of  said 
commissioners'  court,  said  court  upon  its  own 
motion  passed  an  order  to  establish  a  third 
class  road,  leading  from  the  town  of  Bra<Aett 
to  the  Tom  Perry  ranch,  and  appointed  a  Ju- 
ry of  Tlew  to  lay  out  and  surrey  said  road, 
the  names  of  the  members  of  the  Jury  of 
Tlew  being  stated;  that  proper  and  legal  no- 
tices were  issued  to  said  members  of  the  ju- 
ry of  view,  and  legally  served  upon  them  by 
the  sheriff  of  Eilnney  county  and  due  return 
made  thereon,  said  notices  being  attached  to 
and  made  part  of  the  answer;  that  four 
members  of  the  Jury  of  view,  naming  ttiem, 
snbscrlbed  the  oath  iffesolbed  by  law,  their 
said  oaths  being  also  attadbed  to  Uia  answer; 
that  before  said  Jn^  of  view  laid  oat  and 
snrreyed  the  road  complained  of  by  piwinMff 
Scarborough,  one  of  the  members  of  the  Jury 
of  view  issued  to  J.  B.  Fritter,  Uke  agent  ot 
plaintiff,  the  proper  and  legal  notice  reqnteed 
by  law  to  be  glrai  to  owners  of  land  amt 
which  the  road  to  be  established  would  run 
or  be  llke^  to  run,  stating  at  tlie  time  the 
date  when  the  Jury  of  Tlew  would  lay  out 
and  surrey  said  road,  an  affldarlt  of  said 
Scarborough  to  that  effect  being  attached  to 
the  answer;  that  on  February  26,  1913,  said 
four  members  of  the  jury  of  view  proceeded 
to  surrey  and  lay  out  the  road,  and  made 
their  report,  a  copy  of  which  was  attached, 
in  which  the  road  was  described;  that  when 
said  Jury  of  rlew  met  to  assess  the  damages 
to  the  landowners  orer  whose  lands  said 
road  was  laid  out.  Fritter,  plaintiff's  agent, 
was  present  and  failed  and  refused  to  sub- 
mit any  claim  for  damages;  that  on  May  12, 
1913,  the  report  of  the  jury  of  view  was  ap- 
proved by  the  commissioners'  court  of  Kin- 
ney county,  the  field  notes  of  the  road  record- 
ed in  the  minutes  of  said  court,  damages  al- 
lowed plaintiff  In  the  sum  of  $15.  and  the 
road  classified  as  a  "community  road,"  but  on 
Jane  %  1913,  said  court  in  special  session  re- 
scinded and  annulled  said  order,  and  passed 
an  order  approving  the  report  of  the  jury  of 
view,  establishing  and  classlfyiDg  tbe  road  as 


a  *Wrd  class  road"  and  allowing  plaintiff 
f  15  as  damages.  A  oertlfled  copy  of  the  or- 
der attached  to  the  petition  shows  that  the 
width  of  the  road  was  fixed  at  30  feet  It 
was  further  alleged  that  a  warrant  bad  been 
drawn  in  favor  of  plaintiff  for  $15  and  plac- 
ed tu  possession  of  the  county  treasurer  of 
Kinney  county  subject  to  her  demand.  On 
June  16,  1918,  plaintiff  filed  her  first  suiH>le- 
mental  petition,  consisting  of  a  general  de- 
murrer to  defendants*  answer,  various  spe- 
cial receptions  thereto,  and  an  answer  to  the 
effect  that  plaintiff  had  no  notice  of  the  in- 
tention of  the  commissioners'  court  to  pass 
the  order  entered  on  June  2, 1913,  and  had  no 
opportunity  to  contest  the  same,  wherefore 
she  prayed  as  in  her  original  petition,  and 
in  the  alternative  for  all  costs  because  of 
the  proceedings  tafcen  by  the  commissioners' 
court  after  the  filing  of  her  petition.  Upon 
consideration  of  tiie  case  as  made  by  the  ad- 
ditional pleadings,  and  after  hearing  argu- 
ment, the  Judge  refused  tbe  temporary  in- 
junction, and  dissolved  the  tempmary  re- 
straining order.  Plalntltt  ainwaled. 

[1]  The  contentttm  made  by  uipellattft  pe- 
tition, briefly  stated,  was  that  th«  order  c«- 
tabUddng  a  commgnlty  road  was  null  and 
void,  both  becanse  no  sucb  road  la  known  to 
our  statute  and  because  there  was  no  order 
aivf^tlng  a  Jozy  at  view  to  lay  out  that 
kind  of  road;  and  the  notice  given  appe- 
lant 1^  the  jaty  of  view  did  not  dlsdosa  tlut 
a  commanity  road  was  to  be  laid  out  These 
contmtlonB  were  sustained  by  the  court  La- 
ter It  was  made  to  appear  to  tbe  court  1^ 
BWOTU  answer  that  a  new  ordtt  had  been  en- 
tered by  the  commissioners'  court  establish- 
ing a  third  class  road  upon  the  same  report 
of  the  Jury  of  view,  wberenpcm  he  refoaed  to 
grant  a  temporary  injunction,  and  dissolved 
the  temporary  restraining  order.  Bven  when 
a  twnporary  injoncthm  has  been  granted.  U 
it  be  made  to  aiqpear  by  swwn  answer  that 
the  conditions  have  changed  and  no  longer 
entitle  plaintiff  to  an  injunction,  tbe  judge 
is  autbwlsed  to  dissolve  the  InJunetioD.  Al- 
len V.  Abemathy,  151  8.  W.  S48. 

[2]  As  was  correctly  held  by  Judge  Doug- 
las, the  matter  then  resolves  Itself  into  a 
matter  of  costs,  plaintiff  has  been  protected 
from  unlawful  acts,  and  the  costs  incident 
to  the  proceeding,  in  so  far  as  it  gave  plain- 
tiff the  relief  to  which  he  was  entitled, 
should  be  taxed  against  defendant  Any  fur- 
ther rights  asserted  by  ^alntlffl  must  be 
based  upon  conditions  then  exlstipg,  and  it 
most  appsar  that  sodi  conUttons  still  wtltle 
plaintiff  to  i^ef  1^  Injunction;  otherwise 
tiie  appellate  court  will  not  set  aside  the 
dissolution  ot  tbe  Injonctlon.  The  qoeetloa 
to  he  considered  upon  this  appeal  Is  whether 
plaintUt  is  entitled  to  have  a  tsnporary  In- 
junction restraining  the  op^ilng  and  laying 
out  of  tbe  road  established  and  classified  as 
a  third  dass  road  by  Qie  order  of  June  2, 
1911.  Several  contentions  are  made  by  ap- 
pellant in  this  connection,  one  of  whliA  is 
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tbat  appellees*  answer  contained  no  allega-' 
tlon  stating  the  character  of  notice  given 
plaintUTs  agent  by  the  Jurj  of  view,  lint 
merely  a  conclusion  tbat  tbe  written  notice 
given  plaintiff's  agent  was  "tbe  proper  and 
legal  notice  required  by  law,"  and  tbat  tbere-, 
fore  the  subsequent  proceedings  are  not  legaL 
It  Is  not  necessary  to  the  legality  of  tbe  pro- 
ceedings tbat  the  character  of  the  notice  be 
made  a  matter  of  record.  Sneed  t.  Falls 
County,  91  Tex.  168,  41  S.  W.  481.  If  suffi- 
cient notice  was  given,  or  notice  was  waived, 
the  further  proceedings  are  authorized  to  be 
taken.  It  will  be  noticed  that  In  plaintiff's 
petition  It  is  admitted  that  notice  was  given, 
but  It  Is  expressly  denied  that  the  same  was 
of  the  proposed  laying  out  of  a  community 
road.  It  1b  also  allied  that  tbe  order  ap- 
pointing a  Jury  of  view  directed  the  laying 
out  of  a  third  class  road.  Tbe  natural  in- 
ference arising  from  these  allegations  la 
that  tbe  notice  given  by  the  Jury  of  view  was 
that  a  third  class  road  would  be  laid  oat,  and 
such  Inference  is  not  n^atived  in  any  of 
plaintiff's  pleadings,  nor  shown  to  be  untrue 
by  any  allegations  of  defendants'  pleadings. 

[SI  Tbe  rule  with  regard  to  pleadings  in 
Injunction  suits  Is  as  follows:  "The  rule  of 
pleading  that  tbe  statements  of  a  party  are 
to  be  taken  most  strongly  against  himself  is 
reinforced  In  Injunction  suits  by  the  further 
requirement  that  the  material  and  essential 
elements  which  entitle  him  to  relief  shall  be 
sufficiently  certain  to  negative  every  reason- 
able Inference  arising  upon  the  facts  so  stated, 
from  which  it  might  be  deduced  tbat  be 
might  not,  under  other  suraK>sable  facts  con- 
nected with  tbe  subject,  thus  be  entitled  to 
relief."  CUlls  v.  Rosenb^er.  64  Tex.  246; 
Scblinke  v.  De  Witt  County,  146  8.  W.  066; 
Weaver  t.  Emison,  163  S.  W.  922. 

[4]  It  Is  dear  that  the  record  disposes  no 
chaise  of  Illegality  In  the  proceedings  be- 
cause of  failure  to  give  notice  of  tbe  Iih 
tention  to  lay  out  a  third  dass  nad,  and  on 
the  contrary  that  the  inference  from  tbe  facta 
stated  Is  that  sudi  was  the  character  of  the 
notice  given.  It  farther  appears  from  tlie  an- 
swer and  Uw  affidavit  of  a  member  of  tbe 
Jniy  of  view,  thereto  attadied,  that  such 
notice  was  In  writing,  and  tbat  it  brought 
on  negotiations  between  said  agent  and  the 
Jnry  of  view,  and  at  the  leanest  of  tlie  agent 
the  Jury  of  view  did  not  meet  to  assess  dam- 
ages until  he  retomed  from  San  Antoi^, 
and  when  It  met  he  was  present,  bat  de- 
clined to  state  what  ^temages  plaintiff  claim- 
ed, if  any.  The  record  dlsdosea  no  Hl^litar 
in  the  notice  on  tbe  ground  of  not  stating, 
or  misstating,  the  character  0ie  road  to 
be  laid  ont,  and  if  the  noUee  be  insnffletent 
because  signed  by  only  (me  member  of  the 
Jury  of  Tlev,  snch  defect  la  waived  by 
peuance  pursuant  to  the  notice.  Railway  t. 
Baodat,  18  Tex.  GIt.  App.  080, 40  S.  W.  089. 

IV}  Tbe  Jury  of  view  made  fli^  report, 
and  «ily  one  objection  is  xaged  tbconto. 
namely,  tbat  tbey  reported  the  laying  out  of 


a  "road"  Instead  of  a  "third  class  road."  As 
tbey  were  only  authorized  to  lay  ont  a  third 
class  road,  and  no  other  kind  of  road  could 
be  legally  established  upon  the  report  as  a 
basis,  we  do  not  regard  tbe  objection  as  fatal, 
and  hold  that  tbe  report  was  sufficient  in 
law  to  authorize  the  establishment  of  a  third 
class  road.   Railway  t.  Baudat,  supra. 

[6-8]  The  question  then  arises  whether  the 
commissioners'  court  compiled  with  tbe  law 
in  Its  proceedings,  taken  after  such  report 
was  Sled.  Tbe  law  does  not  require  notice 
to  the  landovraer  of  tbe  date  vrbea  tbe  com- 
mlssIonerBf  court  will  pass  upon  the  report 
of  the  Jury  of  view.  The  owner,  having  re- 
ceived notice  from  the  Jury  of  view,  must 
follow  up  tbe  proceedings  In  the  commis- 
sioners* court,  and  it  is  not  necessary  to 
give  bim  notice  of  tbe  time  when  the  court 
will  take  up  the  matter.  At  tbe  regular 
May  term  the  court  entered  an  order  which 
plaintiff  contended,  and  still  contends,  was 
a  nullity,  and  which  Judge  I>onglas  held 
to  be  nnll  end  void  when  first  passing  upon 
the  petition.  The  commissioners'  court  was 
not  required  to  pass  upon  the  matter  at  the 
first  term,  nor  at  a  regular  term.  Terrell 
r.  Tarrant  Co.,  8  Tex.  Civ.  Avp>  663,  28  8. 
W.  367.  It  was  not  necessary  to  notify 
plaintiff  of  tbe  Intention  of  the  court  to  pass 
a  new  order,  pursuant  to  tbe  si^geetlon  of 
the  district  Judge  In  his  order  granting  the 
temporary  restraining  order,  nor  does  it  ap- 
pear that  plaintiff  ever  filed  any  objections 
to  the  report  of  the  Jury  of  view,  or  asked 
to  be  beard,  nor  tbat  she  was  prevented 
from  perfecting  an  appeal,  if  she  was  enti- 
tled to  a^jeal  without  having  made  any 
claim  for  damages. 

[t]  It  further  appears  tbat  tbe  supplemen- 
tal petition.  In  which  a  want  of  notice  of 
sudi  Intention  is  pleaded,  was  not  sworn  to, 
and,  being  a  new  ground  allied  for  the 
purpose  of  securing  relief  by  Injunction,  it 
appears  tbat  tbe  same  should  have  been 
sworn  to. 

Although  tbe  Jury  of  view  allowed  no 
damages,  no  claim  being  made,  tbe  commis- 
sioners' court  allowed  $15,  for  which  a  war- 
rant was  drawn  in  flavor  of  plaintiff,  and 
placed  in  the  hands  of  the  county  treasurer 
subject  to  her  order. 

We  conclude  tbat  all  of  appellant's  assign- 
ments are  without  merit,  and  that  ttterefoie 
the  Judgment  should  t>e  affirmed. 

Judgment  affirmed. 


SWEBTWATEB  LITMBBB  00.  T.  BAUNBR. 
(Ooort  of  OivU  Appeals  (rf  Texas,   rt  Worth. 
Dea  6.  1013.) 

ConraACTS  (|  886*)  —  BinLoino  Contbaot— 
Matebiauian  —  Action  Aoainst  Owukb— 
assiqument. 

Wliere  a  petition  by  a  materialman  against 
an  owner  for  materials  furnished  to  ttte  con- 
tractor tbr  the  building  alleged  that  tiie  con- 
tractor was  indebted  to  plaintiff  on  account  of 
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materials  furnished  for  the  building  in  a  greater 
sum  than  fOOO,  and  was  still  so  Indebted ;  that 
the  contractor,  to  aecure  payment  to  plaintiff 
therefor,  gave  it  an  order  on  defendant  to  pay 
plaintiff  $500;  that  plaintiff  delivered  the  as- 
signment to  defendant,  who  accepted  the  order 
and  promised  to  pay  it  out  of  the  sums  owing 
br  him  to  defendant  as  they  became  dae  under 
the  contract;  that  the  contract  has  been  per- 
formed, and  the  work  completed,  and  •the  Indebt- 
edness of  the  contractor  for  materials  has  been 
paid,  except  tiie  debt  sued  on,  etc.— 4he  petition 
was  not  ntally  defective  because  it  ftUIed  to 
allege  that  the  contractor  had  furnished  receipts 
for  material  used  in  the  construction  of  the 
building,  as  required  by  the  contract. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1664-1676;  Dec.  Dig.  S3S6.*] 

Appeal  from  Nola&  County  Comt;  Joliu  H. 
Oodiran,  Jr.,  Jadge. 

Action  by  the  Sweetwater  Lumber  Com- 
pany a^inst  Ed.  J.  Hanmer.  Judgment  for 
defendant,  and  plaintifC  appeals.  Beversed 
and  remanded. 

J.  F.  Eldson  and  Crane  &  Bondies,  all  of 
Sweetwater,  for  appellant  Ellis  Doatblt  and 
Geo.  T.  Wilson,  both  of  Sweetwater*  for  ap- 
pellee. 

CONNER,  O.  J.  The  appellant  company  in- 
stituted tills  suit  against  appellee,  and  as  the 
basis  of  recovery  sought  presented  a  petition, 
which,  omitting  formal  parts,  reads  as  fol- 
lows: 

"That  heretofore,  to  wit,  on  or  abont  Sep- 
tember 10,  1911,  Hugh  Martin,  a  contractor 
and  builder,  was  engaged  In  the  erection  and 
construction  in  Sweetwater,  Texas,  of  a  home 
building  for  the  defendant  herein  under  a 
contract,  the  nature  and  terms  of  which  are 
well  known  to  the  defendant  he  being  a 
party  thereto,  but  unknown  to  these  plain- 
tiffs, except  so  far  as  herein  stated.  That  at 
the  time  named  said  Hugh  Martin  was  in- 
debted to  plaintiffs  for  and  on  account  of 
materials  furnished  for  and  used  In  the  con- 
struction of  said  home  in  a  sum  greater  than 
$500,  and  is  stiU  so  Indebted.  That  at  the 
time  named  the  defendant  herein  was  in- 
debted to  said  Martin  for  and  on  account  of 
labor  done  and  performed  in  the  construction 
of  said  home  in  the  sum  of  $263.65  and  more, 
to  the  completion  of  said  work  upon  his  said 
home,  plus  $1,041  and  more,  due  him  when 
receipts  for  the  materials  used  thereupon 
were  obtained.  That,  in  order  to  secure  the 
payment  to  plaintiffs  of  the  amount  so  ow- 
ing to  them  as  aforesaid,  said  Martin  gave 
to  plaintiiTs  an  order  upon  the  defendant  re- 
questing and  requiring  him  to  pay  to  plain- 
tiffs said  sum  of  $500.  That  plaintiffs  pre- 
sented and  delivered  said  order  and  assign- 
ment to  defendant  on  or  about  September  19, 
1911.  That  on  the  date  last  named  defendant 
accepted  said  order  and  assignment  by  his 
certain  letter  In  writing,  and  promised  there- 
in to  pay  said  sum  to  these  plaintiffs  out  of 
the  sums  aforesaid  owing  by  him  to  defend- 
ant as  and  when  they  t>ecame  due  and  pay- 


able under  the  condltioiu  stated  aforesaid. 
That  said  conditions  have  been  met,  in  that 
said  work  has  been  completed,  and  the  In- 
debtedness of  said  Martin  for  and  on  account 
of  materials  has  been  paid  off  and  satisfied, 
except  the  debt  sued  upon  herein.  PlaintUb 
say  further,  if  they  are  mistaken  in  saying 
that  all  indebtedness  of  said  Martin  for  ma- 
terials has  been  paid  (whldi  they  do  not 
admit  but  Insist  that  the  same  has  been 
paid),  that  such  fact  does  not  constltate  rea- 
son why  the  defendant  should  not  pay  them 
herein,  for  that  the  debt  sued  upon  Is  on  ac- 
count of  such  materials  furnished  and  used 
In  said  home  building. 

"(2)  They  say  that  on  or  about  ttw  date  of 
the  contract  sued  upon  the  defendant,  tI  et 
armls,  drove  the  said  Hugh  Marfln,  ids  agent 
and  employes,  away  from  and  off  the  works 
and  Improvements  being  carried  forward  on 
his  said  homestead,  and  has  ever  since  refus- 
ed to  permit  the  said  Hugh  Martin,  his  agents 
or  employes,  to  conduct  said  work.  That  at 
Budi  lime  there  was  doe  and  owing  to  tbe 
said  Hugh  Martin  under  his  contract  with  de- 
fendant herein  the  sum  of  91,304.65.  TbiU 
said  work  was  practically  If  not  wtirely  com- 
pleted. That,  to  carry  said  voric  to  comjfl»- 
tion,  and  to  pay  off  debts  for  wint^'ftoiw,  elc^  ■ 
owing  by  said  Hugh  Bfardn  on  account  of 
said  work,  there  was  necessary  to  be  expend- 
ed about  the  sum  of  $804.66.  That  there  was 
therefore  then  due  and  owing  said  Hn^ 
Martin  on  account  of  said  work  the  sum  of 
$500. 

"(3)  That  the  defendant  Is  accordingly  lia- 
ble and  bound  to  pay  these  plaintiffs  said  sum 
of  $500 ;  but  though  often  thereunto  request- 
ed, he  has  hitherto  wholly  failed  and  refus- 
ed, and  stlU  fails  and  refuses,  to  pay  the 
same  or  any  part  thereof  to  plalntifTs  dam- 
age in  the  sum  of  $600. 

"(4)  Wherefore,  plaintiffs  sue,  and  pray 
that  defendant  be  dted  to  appear  and  answer 
herein,  and  that  upon  hearing  hereof  they 
have  Judgment  for  their  said  damage,  with 
interest  and  costs  of  suit  and  for  such  other 
and  further  relief  as  they  may  t>e  entitled 
to." 

The  court  erred,  we  think,  In  sustaining  ap- 
pellee's general  demurrer  to  the  petition. 
Indulging  in  Its  favor  all  reasonable  intend- 
ments, as  is  the  rule  when  challenged  by  gen- 
eral demurrer,  the  petition  sufficiently 
charges  appellee  with  an  Indebtedness  which 
he  promised,  in  writing,  to  pay  to  appellant 
If  tbe  contract  between  appellee  and  Martin 
be  subject  to  conditions  which  will  defeat 
tile  alleged  Indebtedness  to  Martin,  the  mat- 
ter is  defensive  In  character,  and  lies  partic- 
ularly within  the  knowledge  of  appellee. 
The  mere  failure  of  Martin  to  olitaln  and 
furnish  receipts  for  material  used  In  the  con- 
struction of  appellee's  building  would  not  de- 
feat the  indebtedness  to  Martin,  If  such  In- 
debtedness actually  existed  as  alleged,  and 
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the  failure  of  the  pettUon  to  btbt  that  endi 
receipts  were  obtained  does  not,  In  tIsw  of 
all  the  allegations,  render  the  petition  fatal- 
ly defective. 

The  court  also  sustained  several  special  ex- 
ceptions; but  we  will  not  discuss  them.  It 
Is  to  be  presumed,  we  think,  that  appellant 
would  have  corrected  by  amendment  any 
formal  omission  or  defect  In  his  petition 
called  for  by  a  special  exception  had  the 
court  OTermled  the  general  demurrer.  .  It 
certainly  would  be  useless  to  so  attempt  after 
the  court  had  raled  that  the  petition  was 
wholly  bad  on  the  general  exception. 

It  is  ordered  that  the  Judgment  be  revarsed, 
and  the  cause  remanded. 


GAMER  00.  T.  NEWBBBO. 
(Court  of  CStU  Appeals  of  Texas.  Ft  Worth. 
Oct  26.  1913.) 

DouBU  BxcoTKBT— Not  Pebuittbd. 

Where  plalntifrs  account  for  labor  and  ma- 
terials on  a  plumbine  job  could  not  properly 
amount  to  more  than  $^.2S,  iDcIuding  profit  to 
him  BB  a  contractor,  items  of  20  per  cent  added 
to  cover  matters  posdbly  overlooked  and  (52 
for  personal  services  were  In  the  nature  of  a 
dontue  recovery,  and  not  •permisdUew 

Appeal  from  Tarrant  County  Coort;  Gbas. 
T.  Prewett,  Judge. 

Action  by  the  Gtamer  Company  against  C. 
A.  Newberft  with  counterclaim  by  defend* 
ant  Jnd^ent  for  plaintiff,  and  It  appeals. 
Bevosed,  and  judgment  for  a  certain  amount 
rendered  for  plaintifF. 

F.  H.  Haddix.  of  Ft  Worth,  for  appellant 
Crenshaw  ft  Boykin,  of  Ft  Wlorth.  for  appel- 
lee. 

SPEBR.  J.  Cbaa.  Oamer  sued  C  A.  New- 
berg  to  recover  f299.20  upon  a  verifl^  ac- 
connt  for  certain  plumbing  materials  sold 
and  delivered  by  the  platutlfC  to  the  defend- 
ant. Tlie  defendant  answered,  pleaiUng  a 
counterclaim  of  $163  according  to  an  itendz- 
ed  account  for  labor  and  material  furnished 
to  plaintiff  in  making  certain  plumbing  re- 
pairs. The  defendant  admitted  the  correct- 
ness of  plalntlffl'a  account,  except  the  sum  of 
$16,  and  during  the  progress  of  the  trial  paid 
|13S  in  open  court  A  Jury  trial  resulted  In 
a  verdict  and  Judgment  in  favor  of  plaintiff 
for  the  sum  of  f  11.20,  and  the  plaintiff  has 
aiq>ealed. 

The  admission  of  certain  testimony  is 
complained  of  In  the  first  assignment  of  er- 
ror; but  appellee  insists  that  the  error  has 
been  waived  since  the  same  or  similar  testi- 
mony was  adduced  by  appellant  himself. 
Bat,  however  tiUs  may  be,  a  disposttton  of 
tUs  assignment  becomes  unnecessary,  for 
we  are  cmnpelled  to  sustain  Ihe  remaining 
assignmeits  to  the  ^ect  that  the  Judgment 
la  not  supported  by  the  evideuce.  Necen- 
sarily,  the  verdict  and  Judgment  allow  ap- 
pellee's full  counterclaim,  while  his  own 


testtmony,  which  is  all  there  is  to  support  it, 
shows  that  he  is  entitled  to  a  much  less  sum. 
We  have  carefully  read  all  the  evidence,  and 
are  of  the  opinion  it  is  Insufflclent  to  support 
appellee's  counterclaim  in  excess  of  $92.25. 
His  testimony  makes  it  very  clear  that  this 
sum  is  a  reasonable  compensation  for  all  the 
labor  and  material  furnished  by  him,  and  in- 
cludes a  profit  or  compensation  to  him  as 
contractor,  so  that  the  items  of  "20  per  cent, 
added  on  to  cover  something  he  may  have 
overlooked"  and  952  for  his  personal  services 
were  improperly  allowed.  They  constituted 
In  effect  a  double  recovery.  The  judgment  of 
the  county  court  ot  Tarrant  county  for  civil 
cases  is  therefore  reversed,  and  Judgment 
here  rendered  in  favor  of  aiHPellant  for  the 
amount  sued  for.  less  $227.26,  or  the  a^e- 
gate  of  the  sum  paid  during  the  trial,  and 
the  account  proved. 
Beversed  and  rendered  for  appellant 


BLACK  T.  TEXAS  A  P.  RT.  CO. 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Nov.  1.  1913.     Rehearing  De- 
nied Nov.  29.  1913.) 

1.  AsAmnNT  Ann  Rcvivai.  ({  64*)— Deatu 

(f  47*>— SUBTIVOBSaZP. 

In  an  action  by  a  surviving  widow  for  per- 
sonal injuries  to  her  deceased  hushand,  the  pe- 
tition, wliicb  did  not  allege  whether  the  injuries 
rec«ived  did  or  did  not  result  in  his  death,  fail- 
ed to  state  a  eause  (tf  action,  either  under  Rev. 
Civ.  St  IKU,  art  4694,  providing  an  action  for 
wrongful  death,  or  article  6686,  providing  that 
cansea  of  action  for  personal  injunes  other  than 
those  rssolting  in  death  shall  not  abate  by  rea- 
son of  tiie  death  of  the  injured  person ;  the  lat- 
ter action  not  surviving  at  common  law,  and  the 
former  being  wholly  a  creature  of  statute. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  H  266-258, .  261-270 ; 
Dec.  Dig.  I  64  ;*  Death,  Cent  Dig.  i  61 ;  Dec 
Dig.  i  47.*] 

2.  Abateicent  and  Rkvivai.  (S  64*)— PxBSon- 
AL  Injuries— Death  op  Pabtt. 

No  action  can  he  maintained  under  Rev. 
Civ.  St  1911,  art.  5686,  providing  that  rights 
of  action  for  iwrsonal  injuries  not  resolting  in 
death  shall  survive,  unless  the  injury  did  not 
canse  decedent's  dM.th. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  a£6-268,  261-270; 
Dec.  Dig,  S  64.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Action  by  Mrs.  W.  C.  Black  against  the 
Texas  ft  Padflc  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Scarborough  A  Hitman,  of  Abilene,  for 
ai^llant  Cunningham  ft  Sewell,  of  Abi- 
lene, for  appellee. 

SPEER,  J.  Mrs.  W.  C.  Black,  Cbe  surviv- 
ing widow  of  W.  C.  Black,  who  died  on  about 
the  1st  of  June,  1912,  brougjit  this  suit 
against  the  Texas  ft  Padflc  Railway  Com- 
pany to  recover  damages  for  alleged  personal 
injuries  rec^ved  by  the  deceased,  aod,  from 
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a.  jodgmoit  nutalnliif  a  general  dmnrrar  to 
her  petition  and  dtomlgdng  ber  eanse  of 
action,  bu  appealed. 

II,  t]  It  Is  nnneceseary  for  na  to  state  the 
diancter  of  Injuries  reod.Ted  by  the  deceas- 
ed or  the  grotmds  of  negUgesce  relied  on  by 
appellant;  since  these  could  In  no  manner 
affect  the  concloalon  we  have  readied.  Ap- 
pellant's suit  Is  not  a  death  action  branght 
ui^r  artuae  46H  Berlsed  Olvll  Statatae 
1911,  for  It  Is  nowhere  ^l^ed  that  the  In- 
juries received  by  the  deceased  resulted  In 
hla  death.  The  cause  of  action  In  deceased's 
tajoT  abated  at  oommon  law,  and  did  not 
surrlve  to  hla  helre  and  legal  representatlTes, 
uideas  It  oomea  within  tiie  scope  of  article 
6686;  Revised  OItU  Statutes  1811.  That  ar- 
tlcle  provides  that  causes  of  action  for  per- 
sonal Injuries  other  than  those  resulting  in 
death  shall  not  abate  by  reason  ta  the  death 
of  the  injured  person.  Appellants  petition, 
bowerer,  nowhere  all^s  that  tiie  deceased's 
Injuries  did  not  result  In  his  death.  Sh^ 
therefor^  has  not  brongbt  herself  within  the 
artkde  last  cited.  Ellyson  v.  I.  ft  G.  N.  B. 
Co.,  83  Tex,  dr.  App.  1,  76  8.  W.  8G8.  The 
court  pK^eily  sustained  the  general  de- 
murra  to  appellanf  s  petition,  and  tiie  Judg- 
ment la  affirmed. 

Affirmed. 


BBNNErnC  et  aL  T.  VOSTBB. 

(Court  of  CStU  Appeala  of  Texas.  Ft  Worth. 
Not.  1.  10180 

1.  Malicxovb  PnoraounoN  (|  58;^Wbono- 
riTL  Gabnishuent—Etidinoe— False  Bep- 
BB8ENTATI0NB— Opinion. 

In  an  action  for  wron^fnl  garnishment,  In 
a  rait  against  plaintiff  as  sarety  on  notea  exe- 
cuted for  the  value  of  stock  sold  to  A^  evidence 
that  plaintiff  waa  induced  to  sign  the  notea  as 
soretir  by  the  representations  of  L.,  who  was 
negotiating  the  transaction,  that  A^'s  father 
wonld  advance  money  with  which  to  pay  off  the 
notes  as  soon  as  the  sale  of  the  stoclc  to  his  son 
was  conrammated,  etc.,  was  objectionable  as  a 
mere  expression  of  opinion  on  L.'s  part,  on 
which  plaintiff  bad  no  right  to  rely. 

[Ed.  Note.— For  other  caaeL  see  MaUcIoas 
Prosecntton,  Cent.  Dig.  U  117-124;  Dec  Dig.  8 
58.*] 

2.  Malxcioits  Pbobbcdtion  (g  68*)— WaoNO- 
rcL  Oabhishhent— Evidence. 

Where,  in  an  action  for  alleged  wrongful 
garnishment  arising  oat  of  plaintiff's  signing  as 
surety  notea  of  A.  given  by  him  in  a  stock 
transaction,  plaintiff  claimed  that  he  was  induc- 
ed to  sign  the'  notes  by  L.,  and  it  waa  an  isane 
in  the  case  whether  L.  was  an  agent  of  defend- 
ants, evidence  by  defendant  B.,  who  conducted 
the  negotiations  In  behalf  of  toe  other  defend- 
ants as  well  as  himself,  that  during  their  pen- 
dency plaintiff,  A.,  and  L.  all  came  to  the  cor- 
poration's plant,  investigated  its  financial  con- 
dition, and  later  L.  told  him  that  ^taintifE 
would  make  the  trade  If  witness  would  give  him 
110  shares  of  stock  in  the  corporation,  which 
witness  refused  to  d<^  and  Uiereafter  plaintiff 
and  L.  told  witness  that  F.,  who  waa  admitted- 
ly defendants'  agent,  had  agreed  to  give  10 
shares  of  bis  stock  coming  to  nim  as  a  commis- 
sion on  the  sale  in  order  that  the  trade  might 
be  consummated,  was  admisaible  aa  tending  to 


show  knowledge  on  tiie  part  <tf  the  witness  tiiat 
L.  was  assumed  to  be  acting  as  the  agent  of  all 
of  the  defendanta  in  the  aale  of  the  atock  to  A. 
and  a  ratification  of  bis  own  acts  aa  such. 

[Ed.  Note.— For  other  eases,  see  Malicious  Pros- 
ecution, Cent  Dig.  IS  117-124 ;  Dec.  Dig.  {  5&*] 

3.  Evidence  (g  317*)— Heashat. 

In  an  action  for  wrongful  garnishment 
arising  out  of  plaintiff's  signing  as  surety  notes 

gven  oy  A.  for  the  price  «  conwEate  stock,  ev- 
enoe  that  during  the  negotiatlona  for  the  sale 
F.  told  plaintiff  that  L.,  who  was  attempting 
to  complete  the  tranaaction,  waa  to  receive  from 
defendants  (1,000  of  the  atock  aa  a  commiasion 
for  making  the  aale  was  objectionable  as  bear- 
aay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  ||  1174-1182 ;  Dec.  Dig.  |  S17.*l 

4.  BviDEirCB  (S  471*>— CoNCLTTSIOir  or  WIT- 
NESS. 

In-  an  action  for  wrongful  garnishment,  a 
Question  to  plaintiff,  aaldng  Um,  from  the  man- 
agement of  bis  burinesB,  his  experience,  capital, 
etc.,  what  hla  reasonable  Income  would  be  for 
the  next  three  yeara  after  he  waa  closed  ont. 
if  be  had  not  been  Interfered  with  bj  reason 
of  the  gamiabment,  was  objectionable  as  calling 
for  a  conclusion;  it  being  the  province  of  tiie 
Jury  to  estimate  the  profits  plaintiff  would  have 
made  in  the  future  from  all  the  facts  and  dr- 
cumstances  in  evidence^ 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  }  471.*] 

6.  Triai.   (S  266*>— InsiBUonoNS— MaAsnax 

OF  DAUAQBS. 

In  an  action  for  wrongfnl  gamlahment,  an 
instruction  that  if  the  Jury  found  that  the  vrrit 
was  wrongfully  issued,  plaintiff  should  recover 
for  aach  actual  loss  as  waa  tlie  natural,  direct, 
and  proximate  result  of  the  service  of  the  writs 
was  not  oMectionable  aa  failing  to  give  the  Jury 
any  rule  for  measuring  rach  actual  damages, 
but  was  good  as  far  as  it  wait;  it  being  the 
duty  of  defendants  to  request  a  more  specific  in- 
struction if  they  desired  It. 

rod.  Note.— For  other  cases,  see  Trial,  Osnt 
Dig.  H  628-641;  Dec  Dig.  |  266.*] 

6.  Tbiai.  (%  261*) — iNaiBUonoiffB  —  Appuca- 

BIUTT  TO  PKEADINO. 

Where  no  actual  damages  were  dalmed  fbr 
the  levy  of  a  garnishment,  the  court  property 
refused  a  request  to  charge  that  the  Jury  should 
measure  the  actual  damages  by  the  reasonable 
market  value  of  the  property,  taken  with  the  le- 
gal interest  from  the  time  m  taking  to  the  time 
of  the  trial. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Gent 
Dfe.  Si  687-^J85;  Dec.  Dig.  g  251.*] 

7.  Trial  (J  261*)  —  iNffisncrnoNs  —  Pabtiai. 
Invauditt. 

Where  an  Inatmction  is  partially  bad,  it 
may  be  entirely  refused. 

[Ed.  Notfc— For  other  cases,  see  TrisL  Cent, 
ief*/*  ^^^^  6787676;  Det  Dig.  { 

a  ICALioxoira  FBOSEOtmoiT  68*}— Waoira- 
Fuii  Gabnishuent- Pleading  —  Eifobt  to 
CoMPBOSasE  Debt. 

In  an  action  for  wrongfnl  garnishment,  it 
waa  not  error  to  overrule  defendants'  cpedal  ex- 
ception to  a  portion  of  plaintifl's  petitloa,  aHeg- 
ing  an  effort  to  compromise  the  debt  for  whioi 
the  former  suit  was  instituted,  made  prior  to 
the  gamiabment  and  to  permit  proof  thereof. 

[Ed.  Note.— For  other  cases,  see  Malicious  Pros- 
ecution, Cent  Dig.  U  117-124 ;  Dec  Dig.  %  58.*] 

9.  Malicious  Pbosbodtion  a  62*)  —  Mau- 

dOUB  ISSVANOK  OT  WbIT— BXEMPUBT  DaIC- 
AOES. 

Where.  In  an  action  for  wrongfnl 'aarabA- 
ment  plaintiff's  petition  alleged  that  tn  gar^ 
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nishment  writ,  u  well  as  the  attachmeDt,  was 
sued  oat  wrongfall;  and  maUdonsly  and  with- 
out probable  canse,  and  actnal  damasea  were 
claimed,  the;  were  recorerable  if  proved;  and 
hence  exceptions  to  the  claim  for  ezemplarr 
damara*  on  the  cromid  that  no  actoal  damages 
were  anffidently  pleaded,  were  properly  orerroled. 

lEi.  Note.— For  other  caaea,  see  Malidons 
Prosecution.  Cent.  1%.  1 100;  Dec.  Dig.  |  62.*]  < 

10.  Maucious  Pbosecution  (8  67*>— Wboito- 

lUL  GaBNISUUENT— DAlCAQEa. 

Where,  in  an  action  for  wrongful  gamlih- 
ment,  plaintiff  claimed  that  the  levy  and  snb- 
jectioD  of  certain  aharea  of  coroorate  stock  re- 
sulted in  damage  and  that  he  lost  an  opporta- 
nltr  to  exchange  the  stock  for  certain  vendor's 
lien  notes,  the  claim  for  the  valne  of  sach  notes 
witii  intoest  waa  a  proper  element  of  damage. 

[Bd.  Note.— For  other  cases,  see  Malicioas  Proa- 
eCQtion,  CentDig.  SS  155,  156 ;  Dec  Dig.  S  67.*] 

11.  Maucious  Pboseoittion  (|  67»>— Wbomo- 
rixL  Gabnibhueni  —  Loss  or  BuBinxas  — 
Pboris. 

LoSB  of  prospective  profits  in  plalntUTs 
baainesB  as  the  resnlt  of  a  wrongful  issuance 
and  service  of  garniehment  cannot  lie  recovered 
aa  actoal  damages,  but  majr  be  looked  to  to  ea- 
tiinats  iranltive  damageiL  u  a  proper  predicate 
is  eatftbUshed  theiefbr. 

[Ed.  Notev— For  other  caass,  see  MaHcions  Pros- 
eeotion.  CentDig.  U  165.1103;  De&  Dig.  |97.*1 
IZ.  Mauciotib  Fbobscctioh  d  M*)— Wbono- 

ruL  Gabnishubht  —  Daxaou  —  IjOSB  of 

PBOnrS— EVXDBNCB. 

In  an  action  for  wrongful  garnishment  al- 
leged to  have  resnlted  in  the  Um  of  plaintilTs 

business  aa  a  broker,  evidence  held  insufficient 
to  establish  the  extent  of  plaintilTs  loss  and 
the  value  of  his  busineis,  and  not  to  justify  a 
recovery  of  the  profits  Iw  might  have  mads  in 
sDcceedlnc  years. 

[Ed.  Note.— For  other  cases,  see  BlalldoBs  Proa- 
ccation.  CentJ)lg.  ||  ISl-lTO;  Dec.  Dig.  1  64.*] 

Appeal  from  District  Oonrt,  Baylor  Oonn- 
(7 ;  Jo.  A.  P.  Dickson,  Judge. 

Action  by  J.  S.  Foster  against  R.  G.  Ben- 
nett and  otbera.  Judgment  for  plalntlfl,  and 
defendants  appeaL  Reversed. 

Taylor  &  Humphrey,  of  Henrietta,  Sporer 
&  McClare,  of  Jacksboro,  and  J.  A.  Wheat,  of 
Seymour,  for  ai^^lants.  D.  A.  Holman  and 
Ola^w  A  Kouui,  aU  of  S^mour,  for  op* 
pellee. 

DUNKLIN,  J.  This  is  the  second  appeal 
in  tills  cas^  tbe  dtepoi^tlon  <MC  tike  former 
appeal  being  reported  in  1K2  S.  W.  288.  In 
a  anlt  other  than  the  ifresant  B.  Q.  Bomett, 
W.  A.  Bennett,  A.  Power,  and  K  D.  Power 
sued  Gha&  W.  Abbott,  and  J.  S.  Foster  upon 
three  promissory  notes  executed  by  them, 
and  also  procured  tbe  Isanance  of  an  at- 
tachment ^xitt  an  affidavit  that  Ghas.  W. 
Abbott  waa  insolvent,  and  that  J.  8.  Foster 
had  disposed  of  hla  property  In  part  for  tlie 
pnrpose  of  defrandliDg  his  creditors.  The 
attachment  so  procured  was  levied  on  cer- 
tain real  estate  belonglnc  to  Foster.  Latw  a 
writ  of  gamishment  was  sued  out  and  served 
upon  the  Seymour  Cotton  Oil  Company,  In 
wiAth  company  J.  S.  Foster  owMd  26  shares 
of  the  capital  sto<^  and  which  was  8abjec^ 
ed  to  the  writ   The  present  suit  was.  In- 


stituted by  3.  S.  FMter  against  the  plalntUTs 
In  tbe  former  snlt,  to  recover  damages  re- 
sulting from  the  wrongful  Issuance  and  serv- 
ice of  the  writ  of  gsmlshmwit  He  alleged 
Qiat  I19  was  a  surely  only  upon  the  note 
upon  which  the  former  suit  was  inslltnted, 
and  that  be  was  not  legal^  liable  upon  said 
note,  for  the  reason  that  he  was  Induced  to 
sign  the  same  bf  certain  false  and  teiudu- 
lent  representations  made  to  him  th% 
agents  of  the  plalntlfEs  in  the  former  suit 
In  the  present  suit  a  judgment  was  rendered 
in  favor  of  Foster  for  the  sum  of  f8,000  as 
actual  damages,  from  whlcih  the  d^dndapts 
have  appealed. 

In  hla  petition  Foster  allies  that  by 
reason  of  the  service  of  the  writ  of  garnish- 
ment upon  the  Seymour  Cotton  Oil  Company 
he  was  prevented  from  consummating  a 
trade  which  had  theretofore  been  n^tiated, 
and  by  which  he  could  and  would  have  ex- 
changed his  26  shares  of  stock  in  that  com- 
pany for  v^dor'B  lien  notes  for  the  prin- 
cipal sum  of  (2,600  and  bearing  Interest  at 
the  rate  of  10  per  cent  per  annum.  He  al- 
leged that  at  the  time  of  the  service  of  the 
garnishment  his  stock  was  not  worth  more 
than  80  cents  on  the  dollar  of  its  face  value, 
and  that  by  this  trade  he  would  have  re- 
alized 100  c^ts  on  tbe  dollar,  and  would 
also  have  realized  interest  upon  the  notes 
during  the  pendency  of  the  former  suit  He 
further  alleged  that  since  the  service  of  the 
writ  no  revenue  had  been  derived  from  the 
stock.  The  damages  claimed  for  the  pro- 
curement and  service  of  the  gamishment  was 
¥520,  the  difference  between  the  face  value 
of  the  8to<^  and  Its  real  value,  and  f  7SS.26 
for  interest  which  he  would  have  realized 
upon  the  vendor's  lien  notes  had  said  trade 
been  consummated. 

In  another  paragraph  of  the  petition  plain- 
tiff alleged  that  the  writs  of  attachment  and 
gamishment  were  sued  out  without  probable 
cause  therefor,  and  that  In  procuring  them 
the  defendants  were  actuated  by  malice; 
that  for  a  period  of  10  years  next  preceding 
the  Institution  of  that  snlt  plalntiCC  was  "en- 
gaged as  trader  and  broker  In  buying  and 
selling  and  trading  In  corporation  stock, 
vendor's  lien  notes,  and  real  estate  and  gin 
property  as  bis  occupation  and  support  of 
himRelf  and  his  family,  which  was  well 
known  to  defendants."  He  further  alleged 
that  at  the  time  of  the  levy  of  the  writs  he 
had  a  capital  of  from  $15,000  to  $20,000, 
which  was  employed  in  the  prosecution  of 
his  bosinesB.  also  an  unimpaired  credit,  and 
that  for  the  period  of  10  years  next  pre- 
ceding tlie  levy  of  the  writs  he  had  realized 
annual  profits  ftom  Us  business  of  $2,000; 
that  by  reason  of  the  service  of  the  writs 
his  credit  has  been  impaired,  and  he  had 
heok  left  without  sufficient  capital  to  pros- 
ecute his  bnslneas,  resulting  In  -a  complete 
breaking  up  of  his  business ;  that  by  reason 
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of  the  service  of  the  writ  he  had  been  anable 
to  sell  his  capital  stock  j^rnlshed,  and  he 
had  been  thereby  deprived  of  Its  use  and 
benefit  Following  those  allegations  occur 
the  following:  "That  from  plaintiff's  past 
experience  In  the  management  of  said  busi- 
ness, and  from  the,  annual  earnings  and  In- 
come made  by  him  therein  for  the  past  10 
years,  he  would  reasonably  have  made  $2,- 
500  per  annum,  all  of  which  he  must  lose 
and  be  deprived  of  on  account  of  the  wrong- 
ful, malicious,  and  oppressive  use  of  the 
writs  aforesaid,  to  his  damage  in  the  sum 
of  ¥7,500  for  the  loss  of  his  said  earnings 
therefrom.  And  for  damages  to  plalntUTs 
credit — the  Inconvenience,  humiliation,  and 
trouble  occasioned  by  the  breaking  up  of  bis 
'  business  aforesaid,  and  because  defendants 
In  suing  out  and  by  service  of  said  writs  of 
attachment  and  garnishment  did  so  wrong- 
fully, and  were  actuated  by  malice,  and  with 
intent  to  vex  and  harass  and  oppress  the 
plaintiff,  and  without  probable  cause — the 
said  defendants,  R.  G.  Bennett,  W.  A.  Ben- 
nett, A.  Power,  and  B.  D.  Power  became  li- 
able to  the  plaintiff  in  the  sum  of  f20,000  In 
exemplary  damages." 

It  was  further  alleged  in  plaintiff's  peti- 
tion that  the  three  promissory  notes  upon 
which  the  former  suit  was  instituted  were 
given  in  part  payment  for  104  shares  of 
stock  In  the  Seymour  MUl,  Elevator  &  Light 
Company,  Which  were  sold  to  Abbott  by  the 
defendants  In  this  case,  acting  through  their 
agents,  M.  R.  Fuller,  and  T.  W.  Larkin; 
that  Foster  was  surety  only  upon  said  notes 
for  Abbott,  and  was  Induced  to  sign  the 
same  upon  the  false  and  fraudulent  repre- 
sentations made  to  him  by  said  agents;  In 
effect,  that  the  stock  then  being  sold  was 
worth  $1.14  for  each  dollar  shown  upon  the 
face  of  the  stock;  and  that  Abbott's  father, 
who  was  wealthy,  and  who  was  anxious  to 
get  his  son,  C.  W.  Abbott,  into  business, 
would  liquidate  those  notes  so  given,  by  ad- 
vancements to  his  son  as  soon  as  C.  W.  Ab- 
bott could  get  settled  Into  some  kind  of  busi- 
ness. And  further  that  the  indebtedness  of 
the  Seymour  Mill,  Elevator  &  Light  Com- 
pany at  that  time  would  not  exceed  $13,000 
over  and  above  such  Indebtedness,  as  ac- 
counts and  goods  on  hand  belonging  to  the 
company  were  sufficient  to  liquidate;  that 
each  and  all  of  said  representations  were 
untrue;  that  at  the  time  said  representa- 
tions were  made  said  company  was  insol- 
vent, the  stock  so  sold  worthless,  and  that  by 
reason  of  such  misrepresentations  plaintiff 
was  not  liable  In  any  amount  upon  the  prom- 
issory notes  so  signed  by  him.  The  Jury 
were  Instructed,  in  effect,  that  If  the  alleged 
misrepresentations  were  made  to  Foster  for 
the  purpose  of  inducing  him  to  sign  the  notes 
as  surety  for  Abbott,  and  that  he  was  Induced 
thereby  to  sign  them,  then  he  was  not  liable 
thereon,  and  that  If  he  was  not  liable  upon 
those  notes,  then  he  could  recover  the  dam- 
ages actually  sustained  by  him  as  a  result 


of  the  service  of  the  writ  of  garnishment 
mentioned  above. 

[1]  Plaintiff  testified  In  part  as  toUows: 
"I  was  induced  to  sign  three  notes  by  the 
representations  which  Fuller  had  made  to 
me  that  the  stock  was  worth  $1.14  on  the 
dollar;  that  there  was  enough  stock  and 
merdiandise^  accounts  and  money,  on  hand 
with  which  to  meet  all  of  the  indebtedness 
of  the  mill  due  and  owing  to  the  First  Na- 
tional Bank,  and  to  the  statements  that 
Larkin  made  to  me  about  Abbott,  he  said 
that  Abbott's  father  was  very  wealthy,  that 
Mr.  Abbott  had  married  lately  into  a  very 
wealthy  family,  and  that  his  wife  was  spend- 
ing too  much  money;  that  Abbott's  father 
had  spoken  to  him  some  two  or  three  tiroes, 
and  he,  Larkin,  said  that  as  soon  as  Abbott's 
father  found  out  the  trade  had  been  made, 
the  money  would  be  sent  him,  and  that  the 
money  would  he  sent  him  In  30  days,  and 
that  be,  Larkin,  was  satisfied  that  it  would 
be  here  In  30  days.  These  statements  In- 
duced me  to  sign  the  notes."  That  part  of 
the  testimony  quoted  relative  to  what  Larkin 
told  the  plaintiff  was  objected  to  by  the  de- 
fendants at  the  time  it  was  offered,  one'  of 
the  grounds  of  objection  being,  In  effect,  that 
such  statements  were  hearsay,  and  not  such 
as  plaintiff  had  the  1^1  right  to  reply  on 
as  an  Inducement  to  sign  the  note.  We  are 
of  the  opinion  that  upon  this  objection  the 
testimony  should  have  been  excluded.  CSlear- 
ly  the  gist  of  the  alleged  statements  by  Lar- 
kin was  an  assurance  that  Abbott's  father 
would  advance  the  money  with  which  to 
pay  off  the  three  notes  signed  by  his  son  and 
Foster  as  soon  as  the  sale  of  the  sto<^'  to 
his  son  was  consummated.  This  was  merely 
an  expression  of  opinion  and  belief  on  the 
I>art  of  Larkin  that  Abbott's  father,  who 
was  in  no  way  liable  upon  the  notes,  would 
advance  to  his  son  funds  sufficient  to  satisfy 
them,  and  such  opinion  would  not  constltnte 
a  legal  basis  for  Foster  to  escape  liability 
upon  the  notes. 

[2]  The  Issue  whether  or  not  Larkin  was 
the  agent  of  the  defendants  in  tills  case  In 
the  sale  of  the  stock  above  mentioned  to 
Abbott  was  sharply  contested  by  the  defend- 
ants, each  and  all  of  whom  testified  that 
BMUer  was  the  sole  agent  to  negotiate  such 
£(ale;  that  Larkin  was  never  employed  by 
them,  and  never  acted  as  such  agent  with- 
in their  knowledge;  and  error  has  been  as- 
signed to  the  refusal  of  an  instruction  re- 
quested by  defendants  that  the  Jury  should 
not  consider,  for  any  purpose,  the  testimony 
of  plaintiff,  Foster,  relative  to  the  allied 
misrepresentations  made  to  him  by  Larkin, 
and  which  he  says  in  part  Induced  him  to 
execute  the  notes.  The  defendant  W.  A. 
Bennett,  who  seems  to  liave  condncted  the 
negotlatlona  In  behalf  of  the  other  defend- 
ants, as  well  as  for  himself,  in  the  sale  of 
the  stock,  further  testified  that  during  those 
negotiations  Foster,  Abbott,  and  Larldn  all 
came  down  to  the  mlU  and  luv^tigated  Its 
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financial  condltlaii;  Oiat  later  Larkln  came 
to  falm  and  told  tbat  Foster  would  make 
the  trade  if  Bennett  would  give  Foster  110 
sharea  of  atoclc,  wblch  Bennett  refused  to 
do,  and  thereafter  Foster  and  La^in  came 
to  tbe  mUl  and  told  Bomett  that  Fuller  had 
agreed  to  give  up  10  dures  of  stock  coming 
to  htm  aa  a  commission  on  the  sale  in  order 
that  the  trade  migbt  be  consummated,  to 
whidi  imposition  Bennett  agreed  after  Ful- 
ler instructed  lilm  to  do  so.  We  are  of  the 
opinion  that  this  evidence  tended  to  show, 
althou^  perhaps  to  a  sUgbt  extent  only,  a 
knowledge  on  the  part  of  W.  A.  Bennett  that 
Larkln  was  assuming  to  act  aa  the  agent  of 
the  defendants  In  the  sale  of  tbe  stodc  to 
Abbott,  and  a  consequent  ntlflcatlon  of  his 
acts  as  such  agent;  and  therefore  aroel- 
lant's  tenUi  aastgnment  of  error  la  over- 
ruled. 

[3]  Plaintur  further  testtfled  that  during 
tbe  negotiations  for  tbe  sale  of  the  stodc  to 
Abbott,  Fuller  told  plalutUI  that  Larkln  was 
to  receive  from  tbe  defendanto  $1,000  of  the 
stock  In  the  same  company  as  a  commisalon 
for  making  the  sale  to  Abbott  This  testi- 
mony was  objected  to  on  the  ground  tbat  It 
was  hearsay.  Evidently  It  was  offered  for 
tbe  purpose  of  proving  Larfeln's  agency  to 
sell  tbe  stock  to  Abbott,  and  clearly  It  was 
subject  to  tbe  objection  u^ed.  Accordin^y 
appellant's  eleventh  assignment  of  error  is 
sustained. 

[4]  Tbe  following  question  was  propound- 
ed to  the  plaintiff:  "Now,  from  tbe  manage- 
ment of  your  business,  your  experience  in 
tbe  management  of  that  business,  and  the 
caidtal  you  had,  can  yon  reasonab^  state  to 
tbe  Jury  what  your  reasonable  Income  would 
have  been  for  the  next  three  years  after 
yon  were  closed  out,  if  yon  had  not  been 
interfered  with?"  To  this  question  plalntlfl 
answered  as  follows:  "I  ought  to  have  made 
as  much  In  the  next  three  years  as  I  bad 
made,  which  was  about  $2,000  or  $2,500  per 
annum."  Defendant  objected  to  tbe  testi- 
mony upon  the  ground  that  it  was  a  conclu- 
Bion.  This  testimony  was  in  support  of  plaln- 
tlfTs  claim  for  loss  of  profits  in  his  business 
occasioned  by  the  service  of  tbe  writ  of  gar- 
nishment It  was  excluidvely  the  province 
of  the  Jury  to  estimate  Qie  proflte  that  plain- 
tiff vrould  make  fn  die  future,  from  all  the 
facte  and  drcnmstances  in  evidence^  and  the 
objection  made  to  this  testimony  should 
have  berat  sustained.  It  follows  from  this 
oondosion  Uiat  appellant's  twenty-fourth  as- 
signment of  error  should  be  sustained. 

[6]  Complaint  is  made  of  two  different  par- 
agraphs of  the  court's  charge  in  which  the 
Jury  were  instructed.  In  effect,  that  in  the 
event  of  a  finding  tbat  the  write  of  garnish- 
ment and  attechment  were  wnmgfully  Is- 
sued, plaintiff  should  be  allowed  damages 
for  such  actual  loss  aa  was  the  natoral,  di- 
rect and  proximate  result  of  the  service  of 
such  writs.   No  actual  damage  was  claimed 


In  the  petition  for  a  wrongful  levy  of  the 
writ  of  attechment,  and  It  was  posslUe  er- 
ror for  the  court  to  base  any  recovery  of 
actual  damages  upon  a  wrongful  Issuance  of 
that  writ,  but  the  Instruction  is  not  assailed 
upon  that  ground ;  the  only  objection  being 
that  such  instruction  did  not  give  the  jury 
any  rule  for  measuring  such  actual  damages. 
Aside  from  the  critldsm  above  suggested  by 
n^.we  think  the  instruction  was  good  so  far 
as  It  went;  and,  if  tJie  defoidante  desired  a 
more  q^tedflc  direction  to  the  Jury  for  the 
computetion  of  tbe  damages,  they  should 
have  presented  to  the  trial  Judge  a  request 
therefor. 

[1, 7]  Another  error  is  assigned  to  the  re- 
fusal of  plaintiff's  requested  Instruction  No. 
14.  In  part  that  instruction  was  tbat  the 
jury  should  measure  the  actual  damages  for 
tbe  wrongful  suing  out  of  the  attachment 
and  garnishment  by  tbe  reasonable  market 
value  of  the  property  taken,  with  the  legal 
rate  of  interest  thereon  from  the  time  of 
taking  to  tbe  time  of  tbe  trial.  As  no  actual 
damages  were  claimed  for  tbe  levy  of  the 
writ  of  attachment  this  portion  of  the  In- 
struction was  Inapplicable;  and,  as  other 
portions  of  the  requested  Instruction  to  the 
actual  loss  sustained  by  the  plaintiff  for 
wrongfally  suing  out  and  serving  the  writ 
of  garnishment  were  somewhat  confusing 
and  Inapt  there  was  no  error  In  refusing 
the  entire  Instruction. 

Another  error  assigned  Is  to  the  refusal  of 
an  Instruction  requested  by  tbe  defendants 
that  in  no  event  could  pifdntlff  recover  the 
10  per  cent  interest  stipulated  In  the  ven- 
dor's lien  notes  for  which  he  would  have 
traded  his  stock  that  was  garnlsbed.  This 
contention  was  discussed  and  decided  ad- 
versely to  appellante  upon  tbe  former  ap- 
peal, and  we  still  concur  In  the  views  there 
expressed  by  us. 

The  trial  court  Instructed  the  Jury  quite 
at  length  upon  tbe  Issue  whether  or  not 
Fuller  and  Larkln  were  legally  defendant's 
agenta  In  the  trade  by  which  the  stock  was 
sold  to  Abbott,  and  plaintiff,  Foster,  was  in- 
duced to  sign  Abbott's  notes  given  in  con- 
sideration therefor.  By  the  sixth,  seventh, 
and  eighth  asslgnmento  of  error  oonq;ilaint 
is  made  of  errors  In  those  instructions.  One 
of  the  objecti(m8  urged  to  the  Instructions 
is  Huit  they  are  upon  tbe  weight  of  the  evi- 
dence In  araumlng  tbat  Larkln  was  a  joint 
agent  of  defendante  witli  Fuller.  We  do  not 
think  the  Instructions  are  subject  to  this 
criticism.  Another  ground  of  complaint  Is 
that  no  evidence  was  introduced  tendii^  to 
show  the  agency  of  Larkln.  This  objection 
was  untenable,  for  the  reason  that  as  not- 
ed already,  we  tiilnk  there  was  some  evi- 
doice  tending  to  estebllsb  such  agency.  We 
do  not  wldi  to  be  understood  as  approving 
the  instructions  given  by  the  court  and  last 
referred  to,  as  we  think  they  are  subject  to 
other  critldsnu  not  presented  by  the  assign- 
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ments,  and  which  will  likely  be  avoided  npon 
another  tzlaL 

[t]  For  reasons  stated  In  our  opinion  on 
the  former  appeal  there  was  no  error  In  ot^ 
ruling  defendants'  special  exception  to  that 
portion  of  plalntUfs  petition  alleging  an 
effort  to  compromise  the  debt  for  whidi  the 
former  enlt  was  Inatltated,  made  before  the 
attachment  was  Issued,  and  In  admitting 
testimony  npon  the  last  trial  In  support  of 
those  auctions. 

[I]  In  plaintiff's  petition  It  was  alleged 
that  the  garnishment  writ,  as  well  as  the 
attachment,  was  sued  out  wrongfully  and 
maliciously,  and  without  probable  cause.  Aa 
noted  already,  actual  damages  were  claimed 
which  we  are  of  the  oi^on  were  recoverable 
if  established.  Hence  the  exceptions  to  the 
claim  for  exemplary  damagea  on  the  ground 
that  no  actual  damages  were  pleaded  were 
pioperly  overmled.  If  there  was  error  In 
overruling  other  special  exceptions  seeking 
more  specific  Informatioa  relative  to  the 
name  of  the  payee^  payer,. date  of  note,  date 
of  maturity,  etc^  such  error  becomes  im- 
mateilal  in  view  of  another  trial,  since  ap- 
pellants are  now  fully  Informed  upon  those 
Issues  from  the  evidence  Introdaoed  on  the 
last  trial. 

[It]  Nor  was  there  error  In  oTerruUng 
dlffer^t  i^)eclal  exceptions  to  the  claim  for 
the  value  of  the  vendor's  lien  notes,  ^Ui  In- 
t«est,  whldL  pUdntlfl  alleged  that  he  would 
have  recdved  In  ezdiange  for  hta  stock  but 
for  the  service  of  the  writ  of  gamlahment, 
for  the  reasons  discussed  oa  the  ftormer  ap- 
peal. See,  also,  Tnwlck  v.  Ifortln  Brown 
Co.,  TB 1^  400, 14  S.  W.  664. 

[II]  Appdlants  Insist  that  Hie  loss  of  pro* 
Wectlve  profits  in  bnBlnees,  which  aroel- 
lee  alleges  resulted  from  the  Issuance  and 
service  of  the  writ  of  garnishment,  could  not 
in  any  event  be  recovered  as  actual  dam- 
ages, but  could  be  looked  to  only  for  the  pur- 
pose of  estimating  punitive  damages  If  tb» 
proper  predicate  should  be  estahlisbed  there- 
for. This  contention  is  sustained  by  numer- 
ous decisions  of  our  Supreme  Court  Kauf- 
man V.  Armstrong,  74  Tex.  65, 11  S.  W.  104S ; 
Kauffman  t.  Babcock,  67  Tex.  241,  2  S.  W. 
878;  Miller  v.  Jannett,  63  Tex.  82;  Wallace 
V.  Piuberg,  46  Tex.  35.  Appellee  invokes  the 
following  decisions  of  our  Supreme  Court  to 
sustain  his  contention  that  such  loss  of. 
prospective  profits  is  recoverable  as  actual 
damages.  City  of  San  Antonio  v.  Royal 
(Sup.)  16  S.  W.  1101;  G.  H.  A  S.  A.  Ry.  Co. 
V.  De  Groff,  102  Tex.  433,  118  S.  W.  134,  21 
T/.  R.  A.  (N.  S.)  749;  also  the  following  ded- 
filons  by  the  Court  of  CiTil  Appeals  for  the 
Third  District:  American  Construction  Co. 
T.  Caswell,  141  S.  W.  1013,  and  American 
Construction  Co.  v.  Davis,  141  S.  W.  1019. 
The  case  of  City  of  San  Antonio  v.  Royal, 
was  one  for  the  recovery  of  damages  for  the 
destruction  of  the  business  of  a  huckster  by 
the  removal  of  his  trading  stand.  The  case 


of  Bailway  v.  De  Oroff  was  a  suit  In  wUdi 
an  Injunction  was  sought  by  De  Qnlt  to  re- 
strain the  railway  company  from  obstruct- 
ing the  street  In  front  of  plainturs  Intel, 
which  obstruction  caused  a  depredatloD  bi 
plaintiff's  liotd  busiuees,  reenltlng  from  in^ 
convenleiu»  to  Uie  cnatomm  of  Qia  botd  In 
reaching  tt.  In  ttiat  case  our  Suprone  Oomt 
held  that  the  injunctioD  inrayed  tor  would 
not  lie  fbr  the  reason  that  plaintiff  had  a 
rl^t  of  acUfm  at  law  tm  damages  far  loss 
of  business  resulting  from  such  obstmeflon. 
AfflNican  Gonstr.  Co.  t.  CasweU,  supra,  was 
a  suit  by  Caswdl*  a  merchant,  to  lecorer 
damages  fbr  loss  of  profits  In  Us  boslnea  m 
account  of  the  erection  of  a  fence  and  other 
buildings  on  a  lot  adjoining  plalntlfTs  ilcne; 
resulting  In  a  diversion  of  customws  tnm 
plaintiff's  place  of  bn^ees,  and  ttie  obrtme- 
tion  of  light  and  air  rmdering  the  store  hot, 
dark,  and  uncomfortable.  American  Oonstr. 
Oo.  V.  Davis,  supra,  was  a  companion  case 
to  the  case  last  noted,  by  Davis,  also  a  idh^ 
diant,  who  sued  for  damages  of  the  mm* 
character.  Tte  eases  relied  on  by  appel- 
lants were  suits  for  damages  reenltlng  from 
the  levy  of  attadunent  writs  wrongfully  Is- 
sued. In  the  opinions  relied  on  by  the  appel- 
lee no  reference  Is  made  to  the  decisions 
first  noted.  Whether  or  not  there  Is  a  cod- 
flict  between  these  two  Unas  eX  decMoos  It 
Is  not  necessary  for  us  to  determine,  for  we 
feel  it  our  duty  to  foUow  die  rule  announosd 
in  the  dedsions  first  dted  as  bdng  more  di- 
rectly applicable  to  the  Issues  In  the  present 
case.  Based  upon  that  oonduslon.  we  are 
of  the  qplnlon  that  actual  damagea  claimed 
in  this  suit  by  the  appellee  for  loss  of  pros- 
pective  profits  in  his  business  were  not  re- 
coverable, althou^  sniih  loss  could  be  proven 
for  the  purpose  of  assessing  exonplary  dam- 
agea, provided  a  propw  predicate  shoold  be 
established  therefor. 

[It]  We  are  of  the  opinion,  further,  that 
even  though  such  proflte  as  alleged  in  plain- 
tUTs  petltlott  were  recoverable  as  compensa- 
tory damages,  the  evidence  Introduced  upon 
the  trial  was- too  Indefinite  and  uncertain  to 
warrant  such  a  recovery.  The  only  evidence 
we  have  found  in  the  record  offered  for  the 
purpose  of  showing  sudi  l<»s  of  profits  was 
that  of  the  plaintiff,  Foster,  himself.  He  tes- 
tified in  part  as  fallows:  "In  the  year  1900 
I  divided  up  with  my  children,  my  first  wife 
having  died,  and  I  had  property  that  I  valued 
at  $1,800.  On  January  1,  1910,  I  was  worth 
about  $25,000,  which  was  the  Income  of  my 
property  from  1900  to  1910,  and  from  which 
I  estimate  that  my  annual  income  during 
that  time  must  have  been  at  least  $2,000  or 
$2,600  per  year,  and  from  the  management  of 
my  business,  my  experience  In  the  manage- 
ment of  that  business,  and  the  capital  I  had, 
I  shoTild  reasonably  hare  made  $2,000  or 
$2,500  during  the  next  three  years,  and  since 
the  running  of  these  gamishmente  on  my 
property  I  have  not  been  able  to  cany  on 
my  business.  I  had  nothing  left  with  which 
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to  carry  on  my  business  to  make  the  annual 
earnings  I  had  been  the  years  before.  My 
credit  was  good  at  the  banks,  and  In  the  com- 
mercial world,  I  could  borrow  money  from 
any  one  who  had  it  to  loan  and  who  knew  me 
wlthoQt  coUateraL  Nobody  ever  asked  me 
for  collateral  or  security.  I  have  borrowed 
the  limit  several  times  from  these  banks 
here,  |7,000  without  security,  and  sinoe  the 
attachments  and  garnishments  I  bare  had  to 
put  up  security  for  every  dollar  I  borrowed. 
I  have  not  asked  any  one  to  credit  me  with- 
out security.  •  •  •  My  main  business 
has  been  that  of  a  trader,  buying  and  selUng, 
and  Mr.  Bennett  has  lived  here  for  a  number 
of  years,  and  was  intima'tely  acquainted  with 
my  business.  All  the  property  of  mine  that 
was  reached  by  the  writs  of  garnishment 
was  the  26  shares  In  the  oil  mill.  I  do  not 
know  what  my  annual  earnings  were  for 
any  one  year,  cannot  say  what  they  were  in 
1900,  1901, 1902,  and  1903,  or  any  other  year 
during  the  10  years  from  1900  to  1910.  I 
don't  know  exactly  what  trades,  nor  how 
I  made  it  Part  of  the  time  I  was  In  the 
grocery  business,  part  of  the  time  in  the  gin 
business,  a  part  of  the  time  working  on  a 
salary  for  W.  R.  Martin  Grocery  &tor&  I 
know  of  a  few  trades  I  have  made."  This 
witness  then  detailed  three  or  fbur  trades 
that  he  made  upon  which  he  made  a  profit, 
consisting  of  the  purchase  and  sale  of  real 
estate,  an  electric  light  plant  and  gin,  all  of 

.  which  property  he  has  since  sold,  and  fur- 
ther testified  that  be  had  realized  a  profit 
from  the  operation  of  the  ^ectrlc  ll^t  plant, 
and  also  from  the  operation  of  the  gin. 
After  detailing  those  transactions,  he  con- 
tinued: "I  don't  know  what  other  trades  I 
have  made,  and  I  couldn't  tell  yon  without 
looking  on  the  record,  or  something  of  that 
kind,  as  I  have  kept  no  account  in  the  last 
ten  years." 

It  Is  well  established  by  all  those  authori- 
ties In  which  damages  for  the  loss  of  profits 
in  business  are  allowed  that  there  must  be 
sufficient  data  to  enable  the  Jury,  with  a 
reasonable  degr^  of  certainty  and  exactness, 
to  ascertain  the  loss  and  that  damages  will 
not  be  allowed  where  the  losses  are  merely 
speculative  and  conjectural  and  incapable 
of  ascertainment  with  reasonable  definlteness. 
See  Railway  v.  De  Oroff,  supra.  As  noted 
already,  in  the  case  last  dted,  the  business 

.  which  plalntlfC  was  conducting  was  that  of 
hotel  keeper.  In  the  case  of  City  of  San 
Antonio  v.  Royal,  plaintiff  was  e&gaged  In 
operating  a  huckster's  stand,  and  In  each  of 
the  cases  of  Am.  Constr.  Co.  v.  Caswell  and 
Am.  Constr.  Co.  T.  Davis,  supra,  the  plain- 
tiff was  operating  a  store  for  the  sale  of 
merchandise.  In  each  of  the  four  cases  last 
mentioned  it  appears  that  the  business  was 
an  established  business.  It  Is  doubtful 
whether  the  business  of  the  appellee  In  this 
case,  being  that  of  a  mere  speculator  in 
buying  and  selling  real  estate,  stock,  etc* 


was  of  that  fixed  and  certain  character 
whicb  would  be  a  proper  basis  for  a  recovery 
of  damages  even  under  the  four  last-men- 
tioned decisions.  At  all  events,  we  are  of 
the  opinion  that  the  evldenoe  Introduced  upon 
the  trial  of  the  presoit  case  was  Insufficient 
to  sustain  appellee's  tAtOm  tot  damages  fin- 
loss  of  profits  In  Ub  bnBbuas,  even  under  tlie 
four  last-named  decisions,  as  there  were  no 
facts  detailed  by  blm  in  his  testimony  rtfa- 
tive  to  his  business  transactions  during  the 
past  10  years  next  preceding  the  trial  tram 
which  the  Jury  could  ascertain  with  reason- 
able certainty  the  amount  of  profits  lost 
From  plalntUTa  own  testimony  only  a  small 
part  of  his  total  capital  of  1^,000  was  tied 
up  by  the  service  of  the  writ  of  gamlslunent 
He  was  left  free  to  operate  upon  the  capital 
not  affected  1^  the  garnishment,  and  did 
operate  the  same.  He  testified  that  before 
the  levy  of  the  garnishment  he  could  borrow 
money  without  living  security  therefor,  bat 
does  not  dve  any  estlmato  of  the  amount  he 
could  have  so  borrowed.  The  gravamen  of, 
his  conqtlalnt  seems  to  be  that  be  had  lost 
his  credit  with  the  banks  to  this  extent  and 
yet  according  to  his  testimony,  he  never  at- 
tempted to  borrow  money  without  offering 
collateral  after  the  garnishment  was  served. 
He  does  not  testlCr  to  what  uses  he  would 
have  applied  any  capital  he  might  have  bor- 
rowed if  his  former  credit  had  not  been  im- 
paired, what  investments  he  conld  and  would 
have  made  with  such  funds,  nor  does  he  give 
the  Jury  any  information  from  which  the7 
could  estimate  whether  or  not  such  invest- 
ments, if  any,  would  have  been  profitable. 
As  noted  above,  the  aggregate  of  damages 
claimed  for  the  loss  of  appellee's  opportuni- 
ty to  exchange  bis  26  shares  of  stock  for 
the  vendor's  lien  notes  was  $1,278.26.  In  no 
event  would  the  record  in  this  cause  sup- 
port a  recovery  for  a  sum  greater  than  that 
amount;  and,  accordingly,  appellants'  first 
assignment  of  error,  complaining  that  the 
trial  court  erred  in  overruling  a  motion  for 
new  trial  on  the  ground  that  the  verdict  was 
excessive,  is  sustained. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trlaL 


FT.  WORTH  BELT  RY.  CO.  v.  CABBUL 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Not.  8,  1913.   Rehearing  Denied 
Dec.  IS,  1918.) 

1.  Neoliobncb  a  186*)— Faoxnun  Oausi— 
JoBT  Question. 

Ordinarily,  the  qaestion  whether  an  In- 
jury ahonld  have  been  foreseen  and  was  the 
proximate  result  of  the  negligence  complained 
of  ia  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  li  277-863 ;  Dec  Dig.  |  186.*] 

2.  NEQLIOBnCB  59*)— PBOXnULTE  CAUSB. 

If  an  injury  foUows  an  act  of  negligence  in 
natural  sequence,  and  there  is  no  intervening 
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agency,  the  wrongdoer  Is,  as  a  matter  of  law, 
held  to  bare  had  the  result  in  contemplation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  72:  Dec.  Dig.  i  69.»] 

3.  Mastbb  and  Sebvant  (§  285*)— Injubies 

TO  SiaVAlTT-JUBT  QUESTION. 

In  a  personal  injury  action  by  a  railroad 
braheman,  whether  Uie  employer's  negUcence 
was  the  proximate  cause  of  the  injury  Mid  un- 
der the  evidence  for  the  jury. 

[Bd.  Note.— For  other  caaes.  see  Master  and 
Servant,  Cent.  Dig.  «  1002,  1003,  1007.  lOOS. 
lOia.  1035.  1043,  1063;  Dec.  Dig.  |  285.*] 

4.  IfASTKB  AND  SBBTANT  (|  129*)  —  INJTJBIBS 

TO  Sebtant— Pboximatb  Oaube. 

Where  a  railroad  brakeman,  npou  the 
breaking  loose  of  cars,  attempted  to  catch  them 
■o  as  to  put  on  the  brakes,  and  was  injured  by 
being  thrown  from  the  cars  when  they  struck 
Btationary  ones,  the  fact  that  he  left  a  place 
of  safe^  and  exposed  himself  to  danger,  that 
being  his  duty,  did  not  break  the  causal  con- 
nection between  the  negligence  of  the  railroad 
company,  in  farnisbing  insuffident  couplers  and 
defective  tracks,  and  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  257-263;  Dec.  Dig.  | 
129.*] 

5.  Teial  (S  260*)— Inotbuctionb— Rbstjsai,  of 
Request  Govbbed  bt  Tho6b  Oitbn. 

In  a  personal  injury  action,  where  the 
coart  fully  charged  on  proximate  cause,  the  re- 
fusal of  a  special  request  on  that  issue,  which 
also  defined  remote  cause,  was  not  error. 

[Hd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  6S1-6G9;  Dec.  Dig.  |  26a*] 

€L  TaxAi.  (I  84*)-iAxniONS— EnDiNcs— Ad- 

HISaiBIUTT. 

In  a  personal  injury  action  by  a  railroad 
brakeman  who  was  thrown  from  wild  cars, 
which  he  was  attempting  to  stop  after  they  had 
broken  loose  from  a  train,  where  the  railroad 
set  up  contributory  negligence  because  of  his 
failure  to  jump  aiter  be  saw  tbat  the  cars 
would  collide  with  a  standing  car,  evidence  that 
the  parallel  tracks  on  whidi  other  cars  were 
standing  seemed  closer  than  was  usual  in  rail- 
road yards  cannot  be  held  inadmissible  merely 
on  general  objection,  upon  the  theory  that  it 
tended  to  show  negUgence  not  pleaded. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  IS  211-218.  220-222;  Dec.  Dig.  S  84.*] 

7.  Appeal  and  Bbbob  ({  1050*)— Habulbss 
Ebbob— Admisbion  of  EStidbnce. 

Any  error  in  the  admisi^n  of  eridsnce 
over  objection  was  harmless,  where  other  evi- 
dence to  the  same  effect  was  received  without 
objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  1068,  1069,  4158-4157, 
4166;  Dec.  Dig.  |  1050.*] 

8.  Masteb  and  Servant  (|  286*)— Injubies 
TO  Sebvant— Actions— JuBY  Question. 

In  a  personal  injury  action  by  a  railroad 
brakeman  hurt  when  thrown  from  wild  cars 
which  bad  come  uncoupled,  the  gueation  of  tbe 
master's  nedigeuce  in  furnishing  insufficient 
couplers  and  in  maintaining  defectlTe  tracks, 
which  caused  the  cars  to  break  loose,  AeM  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  1001,  1006.  1008,  1010- 
1015.  1017-1083,  103&-10^.  1044,  lCHb6-1050; 
Dee.  Dig.  |  28M] 

9.  Mabteb  aud  Sebvant  (g  274*)— Injdbixs 
TO  Sebvant— AcTiORB—E  VI  DEN  OS. 

In  a  personal  injury  action  by  a  railroad 
brakeman,  where  the  railroad  company  daimed 
that  his  failure  to  jump  from  wild  cars  waa 


contributory  negligence,  evidence  that  It  would 
have  been  dangerous  to  have  jumped,  under 
tbe  circumstances,  was  admisfdble. 

[Ed.  Note— For  other  cases,  see  Master  &  Serv- 
ant Cent  Dig.  H  93U-940;  Dec.  Dig.  f  274.*] 

10.  Etidence  a  471*)— GoncLTTBioira  ow  Wns 

inS»-ADUIS8IBIUTT. 

In  a  personal  injnry  action,  where  it  was 
sought  to  show  that  plaintiff  was  a  malingerer, 
and  the  court  allowed  a  full  inquiry  as  to  a 
previous  injury,  it  was  proper  to  excdude  tes- 
timony by  a  physician  that  on  one  occarfon  he 
noticed  plaintiff  go  across  the  street  on  crotdi- 
es,  and  that  they  were  absolutely  useless  as 
far  as  the  assistance  plaintiff  was  getting  from 
them,  th«  testimony  being  in  the  nature  of  a 
GOBclnBion  of  the  witness. 

[Ed.  Not&— For  other  cases,  aee  Evidence, 
Cent  Dig.  H  214&-2185;  Dec  Dig.  f  471.*] 

11.  Evidence  (|  129*)— ADmssiBmrr- Pe«- 

80NAX.  InJUBIBS. 

In  a  personal  injnry  action,  where  there 
waji  nothing  to  show  a  settled  system  on  the 
part  of  plaintiff  of  maintaining  fictitious  dums, 
an  isolated  instance  of  a  fictitious  claim  for 
damages  for  personal  injury  is  inadmissible  to 
show  tbat  plaintiff  was  simulating  his  present 
injuries. 

[Ed.  Note.— For  other  cases,  bm  Svideoee, 
Cent  Dig.  H  388-398,  39:^-808;  Dec  Dig.  i 
129.*] 

12.  WITNBBBBS  (i  410*>— COBBOBOBAnOH. 

In  a  personal  injury  action,  where  a  phy- 
sidan  who  testified  to  examining  plaintiff  at 
the  time  oil  an  Injui?  while  working  for  another 
railroad  company  was  contradlctedi  by  plaintiff, 
that  contradiction  was  not  such  an  impeach- 
ment as  to  authorize  the  introduction  of  tiie  re- 
port by  the  physician  as  corroborative  evi- 
dence. 

[Ed.  Note.— For  other  ease*,  ua  Witnenes, 
Cent  Dig.  1 1284;  Da&  Dig.  {  4ia*] 

IS.  AFFBAI.  and  EBBOK  a  742*)  —  AflBIOH- 

uents  of  Ebbob— PBOPOsmoNS. 

In  a  personal  Injury  action,  where  j>lain- 
tiff's  character  had  been  impeadied  by  testimony 
as  to  his  poor  reputation  for  houesb^  and  integ- 
ri^,  and  plaintiff  testified  as  to  wiv  he  failed 
to  pay  his  debts,  propositions  under  an  as- 
signment complaining  of  the  admission  of  such 
testimony,  which  redted  that  in  a  personal  in- 
jury action  it  is  error  to  admit  plaintiff's  tes- 
timony to  the  effect  that  he  waa  poverty-atrick- 
en,  and  that  the  introduction  of  fmmaterial  and 
irrelevant  testimony  does  not  justify  tbe  ad- 
mission, over  tbe  objection  of  defendant  of  im- 
proper testimony  to  explain  it,  do  not  require 
consideration;  being  too  general,  and  not 
pointing  out  any  specific  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  3000;  Dec.  Dig.  f  742.*] 

14.  Witnesses  (|  358*)  — #  BXAUirATiorr  — 
Oboss-Exahination. 

Where  impeaching  witnesses  are  offered, 
to  attack  tbe  reputation  of  one  of  the  parties, 
the  party  assailed  is  entiUed,  on  cross-exami- 
nation, to  compel  the  witness  to  state  the  source 
of  the  reports  upon  whidi  he  bases  his  testi- 
mony. • 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1159, 1160;  Dec  Dig.  {  358.*] 

15.  WiTNBsras  (S  861*)— Imfbaohmskt— COB- 

BOBOBATION. 

Where  impeaching  testimony  is  offered  evi- 
dence which  mil  satiraactorily  explain  it  is  ad- 
missiUe,  and  hence.  In  a  personal  injury  ac- 
tion, where  plaintiff's  character  was  impeach- 
ed by  evidence  as  to  his  bad  reputation  for  in- 
tegrity and  truth,  owing  to  his  failure  to  pay 
his  debts,  plaintis  was  entitied  to  testify  as  to 
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the  reasoni  for  Ms  falliire;  espedally  where 
some  of  his  reasoDs  were  elicited  without  ob- 
jection upon  the  examinatioD  of  other  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1197-1176;  Dec.  Dig.  |  861.*] 

16.  Appeal  and  Ebbob  (|  719*)  —  Absion- 

UEITTB  OF  EBBOB—  NBCEBSITT. 

In  a  personal  injury  action,  where  there 
was  no  assignment  of  error  that  the  verdict, 
as  reduced  by  the  trial  court,  wa«  ezcesBire, 
a  judgment  for  plaintiff  vlll  not  be  diaturbea 
because  of  improper  argument  of  counael, 
which  went  to  toe  amount  of  recovery  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2968-29^  8tf0;  Dec. 
Dig.  I  719.»] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; a.  H.  Back,  Judges 

Action  by  O.  S.  CabeU  agahiBt  the  Ft 
Worth  Belt  Hallway  Oompany.  From  a  Joclg- 
ment  for  idalntifft  def^dant  appeals.  Af- 
firmed. 

Stepbens  &  Bfiller,  of  Ft  Worth,  for  ap- 
pellant Carlock  *  CarlodE,  of  Ft  Worth, 
for  appellee. 

CONNER,  C.  J.  Appellee  Instituted  thla 
ault  to  recover  damages  for  personal  in- 
juries, and  secured  a  verdict  and  judgment 
for  ^,000,  which  upon  a  hearing  of  the  mo- 
tion for  a  new  trial  was  reduced  by  remit- 
Utur  to  $3,000. 

Every  step  in  the  proceeding  seems  to  have 
been  skillfully  and  vigorously  contested  tn 
behalf  of  appellant,  but,  after  a  careful  con- 
iddeTatlon  of  the  record,  we  have  failed  to 
find  an  error  for  which  we  think  the  judg- 
ment must  be  reversed. 

As  alleged  and  supported  by  testimony,  ap- 
pellee's Injuries  were  xeccAved  under  snbstan- 
Hally  the  followli^  dMumstances:  Appellee 
at  the  time  was  In  the  emi^oyment  of  tiie  ap- 
pellant railway  company  as  a  switchman.  On 
the  day  of  the  accident,  a  switch  engine  cou- 
pled to  a  string  of  some  eight  standing  cars 
with  the  purpose  of  coupling  thereto  a  stand- 
ing car  some  25  car  lengths  south  of  the  cars 
first  mentioned.  Appellee,  in  the  perform- 
ance of  his  duty,  first  released  the  air  on 
the  cars  attached  to  the  ei^clne,  and  Im- 
mediately and  rapidly  walked  In  the  direc- 
tion of  the  single  car  to  which  the  train  was 
to  be  coupled,  with  the  purpose  of  opening 
the  "knuckle''  In  order  to  make  the  coupling. 
When  within  about  30  or  36  feet  from  the 
car  at  the  south  end  of  the  yards,  another 
switchman,  Du  Poyster,  gave  appellee  a 
signal  Indicating  that  the  cars  had  broken 
apart  Appellee,  as  it  was  his  duty  to 
do,  immediately  started  in  a  run  back  to 
the  uncoupled  cars  which  had  been  attach- 
ed to  the  engine,  for  the  purpose  of  set- 
ting the  brakes  to  keep  them  from  doing 
damage  by  hitting  the  stationary  car,  or 
by  going  over  a  "derail"  situated  at  the 
south  end  of  the  track.  Appellee  caught  the 
first  of  the  approaching  cars  while  going  at 


a  speed,  aA  he  testified,  of  some  12  or  16 
miles  an  hour,  with  tSw  Intention  ot  ascend- 
ing to  the  to^  and  fastening  the  brakes.  This 
car  was  provided  with  a  "stirmp''  extend- 
ing b6Iow  the  bottom  of  the  car  above  which 
was  fastened  a  hand  hold.  The  ladder  pro- 
vided for  ascmsion  was  on  the  finnt  instead 
of  on  tbB  side,  and  i^tptilee,  after  having 
gotten  upon  the  stirrup  with  his  left  foot 
and  with  his  lidt  hand  holding  to  the  sup- 
port above^  tArew  his  right  hand  around  the 
coiner  of  the  car,  intending  to  ascend  the 
end  ladder,  vhm,  as  he  testifies,  he  saw 
that  he  was  so  near  the  standiiv  car  that 
he  did  not  have  Ume  to  make  the  ascension; 
that  it  was  dangerous  to  Jump  off  the  car 
upon  wtdch  be  was  standing  because  of  the 
proximity  of  wantB  standing  cars  on  a  par- 
allel track,  and  It  was  likewise  dangerous 
for  him  to  place  himself  upon  the  end  ladder 
and  remain  th^  during  the  impending  col- 
llskm;  that  he,  therefore,  remained  in  the 
position  stated,  to  wit;  with  hla  left  foot  in 
the  stirmp,  with  his  left  hand  on  the  sup- 
port above,  with  his  right  hand  on  one  of 
the  rounds  of  the  end  ladder,  and  his  right 
foot  on  an  extending  uncoupling  rod ;  that, 
while  In  the  position  stated,  the  string  of 
cars  upon  which  he  was  situated  violently 
collided  with  the  standing  car;  that  thereby 
his  hold  was  broken  and  he  was  hurled  for- 
ward, but  managed  to  catch  upon  the  stand- 
ing car  which  he  later  ascended  and  where 
he  was  afterwards  found  with  Injuries  to 
which  he  testified.  As  accounting  for  the 
fact  that  the  string  of  cars  broke  loose  from 
the  switch  engine,  and  as  grounds  of  neg- 
ligence charged  to  be  the  proximate  cause  of 
appellee's  Injuries,  it  was  alleged  that  the 
string  of  cars  to  which  the  switch  engine 
had  been  first  attached  were  provided  with 
automatic  couplers,  and  that  the  track  upon 
which  the  movements  were  made  was  in  bad 
repair,  there  b^ng  low  joints  In  the  track 
which  had  a  tendency  to  so  disarrange  the 
couplers  as  to  allow  them  to  part,  and  the 
defendant  company  was  charged  with  neg- 
ligence In  maintaining  both  defective  cou- 
plers and  a  defective  condition  of  the  track 
whereon  the  cars  were  being  handled  at  the 
time. 

t1-3]  In  several  forms,  it  Is  earnestly  insist- 
ed that  if  it  be  admitted,  as  there  was  evi- 
dence tending  to  show,  that  the  appellant  rail- 
way company  was  guilty  of  negligence  in 
either  providing  defective  couplers  or  in 
maintaining  a  defective  track,  yet  such  acts 
of  negligence  cannot  be  held  to  be  the  proxi- 
mate cause  of  appellee's  injuries,  for  the  rea- 
son that  such  Injuries  were  not  such  as,  In 
the  light  of  the  attending  circumstances, 
ought  to  have  been  foreseen  as  a  natural 
and  probable  consequence  of  such  act  of 
omission;  numerous  authorities  being  dted 
in  support  of  this  contention.  The  doctrine 
of  "proximate  cause"  has  been  so  frequently 
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discosBed,  and  Is  to  ^ell  understood  that  we 
caimot  bope  to  add  to  what  has  from  time 
to  time  been  dearly  stated  on  the  subject 
In  the  decisions.  Ttum  can  be  no  doubt  of 
the  general  proposlllon  that  It  is  ordinarily 
an  Issue  for  the'  Jury  to  determine  whether, 
in  any  given  casei  an  Injury  wtmtiar  In  tibar- 
aeter  to  Hat  under  iuTestlgation  ought  to 
have  been  foreseen  as  a  result  of  an  act  of 
negligence  established  by  the  evidence.  If 
the  Injury  follows  fitie  act  of  negligence  In 
natural  sequ^ce,  and  there  is  no  Independ- 
ent, Interreniiv  cause,  and  the  Injury  woidd 
not  hare  occurred  but  for  the  act  or  acts  of 
n^llgenee  aliown.  It  meets  the  requirements 
of  the  law.  Under  such  circumstances,  the 
wroD^^doer,  as  a  matter  of  law,  is  held  to 
hare  had  the  result  in  contemplation.  1%e 
court  gave  an  approved  definition  of  the 
term  "prozlniate  cause,"  and  we  think  it 
was  for  fb9  Jury  In  this  case  to  say  whether 
the  acta  of  nec^ttgenoe  shown  caused  or  prox- 
imately contributed  to 'cause  appellee's  In- 
juries, and  whether  such  injuries,  or  some 
like  Injuries,  under  the  attending  dicum- 
stancee,  ought  to  have  been  foreseni.  The 
Jnry'a  Terdtct  on  this  issue  waa  In  appel- 
lee's fiiTor,  and  under  the  evidence  we  do 
not  think  the  verdict  can  be  disturbed. 

[41  It  Is  true  appellee  was  In  a  place  of 
safety  whm  he  was  Informed  <tf  the  un- 
coupling of  the  cars,  but  his  act  in  thereupon 
attempting  to  ascend  the  approacbii^  train 
was  in  the  performance  of  his  du^  to  ap< 
pellant  as  a  switchman  and  can  in  no  legal 
sense  be  regarded  as  an*  independent  caase 
which  brought  about  appellee's  injuries  In 
the  sense  that  it  broke  the  causal  connection 
between  the  negligence  charged  and  the  in- 
juries received. 

[i]  Nor  do  we  think  the  court  committed 
error  in  refusing  appellant's  spe<dal  cha  rges 
2,  3,  and  4,  on  the  subject  of  proximate 
cause,  which  in  onr  judgment  would  have  had 
a  tendency  to  confuse  rather  than  to  enlight- 
en the  jury.  For  Instance  special  charge  No. 
2  is  as  follows:  "Even  though  yon  find  and 
believe  from  the  evidence  that  the  track  be- 
longing to  the  defendant  was  [and]  in  use 
by  it  at  the  time  of  the  occurrence  of  the 
things  complained  of  by  plaintiff  In  his  peti- 
tion herein  was  in  defective  condition  by 
reason  of  low  Joints  therein,  and  that  by  rea- 
son of  sndi  defective  condition  of  said  track 
the  defendant  was  guilty  of  negligence,  yet 
yon  cannot  find  for  the  plaintiff  on  that 
ground  unless  yon  believe  and  find  from  the 
evldoice  that  such  negligence  was  the  prox- 
imate cause  and  not  the  remote  cause  of 
the  injury  of  which  plaintiff  complains.  In 
the  law  aC  negligence,  a  remote  cause  of  an 
injury  to  one  which  does  not  by  iteelf  alone 
produce  the  glv«i  result,  but  whldi  sets  in 
motion  anothOf  cause,  called  the  proxlniate 
causey  whldi  Immediately  brings  about  the 
given  effect,  or,  otherwise  defined,  it  la  that 
which  may  have  happened  and  yet  no  Injury 


have  occurred,  notwithstanding  that  no  In- 
jury could  have  occurred  If  it  had  not  liap- 

pened." 

The  Issue  presented  In  the  first  paragraph 
of  this  apedal  charge  waa  submitted  in  the 
court's  general  charge  under  an  apin^ved 
deflnlttott  of  proximate  cauae  wUlch,  Intd- 
llgently  considered,  as  we  must  presome  was 
done,  needed  no  illumination  In  the  way  of  a 
definition  of  an  opposite—*  "remote  cause" — 
which  at  moat  oonld  only  be  Indirectly  rde- 
vant 

[I]  It  la  urged' In  the  sixth  and  aeventti  as- 
signments of  error  that  the  court  erred  in 
permitting  appellee,  as  also  the  wttneas  C 
P.  Oarcy,  to  testis.  In  substance,  ttiat  the 
parallel  tracks  hereinbefore  mentioned  "seem- 
ed closer  together  than  tracks  In  railroad 
yards  ordinarily  are."  On  the  trial  anpd- 
lant  i^eaded  contributory  negligence  on  ap- 
pellee's part  because  of  his  failure,  among 
othor  ttiings,  to  jnmp  off  ctf  tba  car  nptm 
which  he  attempted  to  ascend  after  he  saw 
that  it  was  about  to  ctdlide  wUb  aaofbex, 
and  it  seems  dear  that,  as  relevant  to  this 
issue,  ajfBtSln  was  authorised  to  abinr  the 
distance  between  the  parallel  tracks,  ttie  dis- 
tance the  standing  cars  extended  over  the 
track,  and.  as  he  did  by  expert  testimony, 
that  it  was  haaardous  to  jump  off  of  the 
running  car  In  such  close  proximity  to  the 
cars  standing  on  the  parallel  tracka  So 
that  we  could  in  no  event  sustain  the  alngle 
proposition  under  the  assignments  named, 
which  Is  that  the  testimony  "waa  immaterial 
and  Inadmissible;  and  the  admission  of  such 
evidence  oonstltntes  reversible  error." 

{7]  Could  It  be  said,  however,  that  the 
general  objections  that  the  '^vldesioe  was  im- 
material and  inadmissible"  were  sufficiently 
broad  to  admit  the  contention  that  it  twded 
to  establish  an  Issue  of  negUgenoe  not  al- 
leged, or  that  in  no  event  oonld  be  a  proxi- 
mate canae  of  the  injuries  received,  then  we 
think  the  objections  are  answered  by  the  fact 
that  other  evidence,  of  snbstantiaUy  the 
same  effect,  on  the  part  of  the  witness  W.  N. 
Tnmey  was  offered  and  received  without  ob- 
jection, this  witness  testifying  that:  "Those 
tracks  (the  parallel  tracks  to  which  the  testi- 
mony objected  to  relates)  are  too  dose  to- 
gether and  have  always  been,  while  I  was 
woridng  there."  Moreover,  tt  would  seem 
that  the  unusual  proximity  of  the  tracks  was 
part  of  the  very  situation  in  whldi  appellee 
was  placed  at  the  time  it  is  Insisted  he 
should  have  Jumped  from  the  moving  train, 
and,  perhaps,  tended  to  explain  why  he  fail- 
ed to  do  as  he  otherwise  might  safely 
have  done  had  the  tracks  bees  placed  their 
usual  distances  apart 

[I]  By  obJadion  to  the  testimony,  and  by 
the  presentation  of  a  apedal  duuge  to  the 
refusal  of  wbldi  error  is  assigned,  appellant 
presented  the  contention  that  there  was  no 
evidence  of  a  defect  In  the  coniding  of  the 
cars.  It  Is  true  that  Qie  witness  who  coupled 
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the  parting  can  testified  that  be  looked  at 
the  conpUnga  to  see  If  there  was  any  defect, 
and  that  he  found  none,  bnt  there  was  expert 
testimony,  that  we  think  competent,  offered 
In  bdialf  of  appellee,  to  the  effect  Uiat,  with 
ordinary  handling,  cars  will  not  part  aa  those 
nuder  consideration  did  nnleaa  fheie  were  dfr 
facts  in  the  track  or  in  the  oomdings.  It 
was  also  shown,  as  before  stated,  that  there 
were  low  joints  In  the  track,  and  that  the 
parttcnlar  eat  of  cars  that  were  being  switch- 
ed  bn^  apart  at  Quree  dlfferwit  places  be- 
fore they  were  switched  off  <tf  the  main 
Une  track  npon  whldi  the  operation  began, 
and  we  think  it  was  for  the  Jory  to  say 
whether,  if  low  joints  in  the  track  were  per- 
missible^ the  couplers,  in  the  ezradse  of  due 
car^  siumld  have  been  made  to  'intend  per- 
pendlcnlarly  such  distance,  or  otherwise  ar- 
ranged 80  as  to  preclude  a  pardng  becanse  of 
low  Joints  In  the  track.  At  least  the  eri- 
dence  seems  to  rendfflr  it  certain  that  the 
nnconpllng  was  l^conght  about  because  of  a 
defect  In  either  tbe  track  or  the  couplings, 
and  wheQier  one  or  the  other  would  seem 
to  be  Immaterial,  U,  as  a  proximate  leeolt, 
appellee  was  Injured. 

[I]  The  testimony  of  Qie  witnesses  named 
tn  ttie  fifteenth  to  the  twenty-first  assign- 
menta  ct  error,  Induslre,  to  the  effect  that 
it  would  have  been  dangerous  for  ampelle^ 
undtt  ttie  drcnmstances,  to  have  attempted 
either  to  Jump  off  of  the  moving  car  ni>on 
which  he  was  stationed,  or  to  hare  ascended 
on  the  end  ladder,  was  relevant  to  the  issue 
of  contributory  negligence,  and  the  court, 
therefore,  committed  no  error  In  admitting 
this  testlinoDy. 

[II]  Nor  do  we  think  tike  court  committed 
any  error  of  which  appelant  can  complain 
rating  to  its  plea  that  appellee  was  a  ma- 
lingerer. Appellant  was  permitted,  In  sup* 
port  of  tlds  0ea,  to  go  rather  fully  into 
an  acddent  and  ctaim  of  injury  on  appellee's 
part  dnrbig  the  previons  year  on  the  T.  ft 
B.  V.  Ballway,  and  the  mere  exclusion,  re- 
gardless of  the  snfflciau7  ot  the  objection 
thereto,  of  the  atatonoit  Dr.  M.  L.  Long- 
ford tliat  on  one  occasion  he  noticed  the 
plaintUT  go  across  the  street,  and  "noticed 
that,  In  walking  with  his  crutches,  his  cmtdk- 
es  wwB  absolutely  useless  as  far  as  the  aa- 
aistance  plalntUt  was  getting  from  them," 
etc,  will  not  authorise  us  we  think  to  re- 
verse the  JudgmenL  The  answer  offered  par- 
take* ot  ttw  nature  of  a  ctmcloslon  of  the 
witness,  and,  as  we  view  the  record,  it  is  not 
clear  that  the  entire  issue  was  not  irrelevant 

[11]  No  connedloa  whatever  between  the 
acddents  was  diown,  nor  was  there  evidence 
offered  tending  to  show  a  settled  course  of 
action  or  systrai  cm  appellees  part  In  the 
maintenance  of  fictitious  dslms,  and  nothing 
seems  better  settled  than  that,  under  8a<±  cir- 
cumstances, an  isolated  transaction  of  the 
kind  la  ioadndssiUe  as  proof  tliat  on  the 
oceaaUm  at  lanw  appdlsa  was  ■imniMtiwy  ug 
InJnrleaL 


[12]  There  is  yet  anothw  reason  fttr  over-- 
mling  app^lant'8  claim  of  error  In  the 
court's  rejection  of  the  written  report  of  an 
examination  of  aiq>dlee  at  the  time  of  his  in- 
juries on  the  T.  ft  B.  V.  Railway.  Dr.  A.  P. 
Howard  was  permitted  to  testify,  as  a  wit- 
ness, that  on  the  occasion  he  referred  to  be 
examined  appellee  and  failed  to  find  any  evi- 
dence of  injury,  and  the  mere  fact  that  ap- 
pellee on  the  trial  denied  that  Dr.  A.  P. 
Howard  made  any  such  examination  was  not 
such  an  Impeadiment  of  the  witness  as  au- 
thorized in  his  corroboration  the  introduction 
of  the  report  made  by  him  at  the  time.  See 
McKensie  v.  Watson,  86  Tex.  Glv.  App.  236, 
81  S.  W.  1017 ;  Hardin  v.  F.  W.  ft  D.  0.  Ry. 
Co.,  48  Tex.  ar.  App.  184,  108  S.  W.  490; 
Taliaferro  t.  Goudekx^  82  Tex.  (KO,  17  B.  W. 
702. 

[13]  Under  an>ellant/s  twenty-fourth  as- 
signment of  error,  (d>Jectlon  Is  urged  to  the 
action  of  the  court  tn  permitting  appellee 
to  give  the  following  testimony:  "Excluding 
one  debt  of  |90  whldi  Is  In  doubt,  the  ques- 
tion of  whether  I  owe  it,  I  owe  about  ^16.  I 
am  indebted  to  Dr.  Langftird  and  have  bMn 
off  and  on  since  my  child  was  bom;  I  owe 
Jadown  ft  Tatum  $6.  I  owe  WUaon  Bros. 
$17  or  $18^  I  am  not  poeitiTe.  I  owe  Kr.  Iia 
Wood  12,  and  I  owe  HUlman  Bros.  98.  I  may 
owe  $16  or  $20  around  the  place  there,  and 
this  W.  B.  Summns  debt.  When  I  opened 
up  business  down  .there  I  bought  $121.  Tba 
Summers  debt  was  for  furniture,  and  I  paid 
on  that  up  to  the  time  of  the  fire,  and  have 
the  bills  to  show  It,  and  the  reason  why  I 
have  not  met  those  obligations  is  that  my 
wife  has  been  constantly  sick  and  in  awful 
bad  shape  for  the  last  two  yeaxs  and  a  half. 
W«U,  I  have  been  crippled  for  seven  months 
—this  acddent,  and  in  that  flre^  in  F^ruary 
last,  I  lost  over  |780,  and  this  past  February 
I  was  out  of  employmait  tot  two  months 
otter  the  fire,  and  I  only  worked  four  days 
in  May  irtwn  received  this  injury,  and  since 
thai  I  have  been  unable  to  earn  any  money 
whatevw  or  do  anylhiiv.** 

It  aivears  that  an>dlant  had  offered  a 
number  ot  witnesses  who  testified  to  the 
oBeet  that  appellee's  general  reputation  for 
truth  and  veracity  and  ft»r  homsty  and 
Integrity  was  bad  In  the  town  Mart,  where 
be  formerly  Uwd,  and  one  ctf  than,  at  least, 
on  croes-examtnatlon  by  appellee,  gave  names 
of  persons  whom  he  had  heard  so  state,  and 
testifled  that  appellee  was  Indebted  to  him 
and,  as  retorted,  to  some  or  all  of  the  other 
pwsons,  and  that:  "I  think  his  (apptiOee's) 
reputation  is  bad  because  he  won't  pay  his 
debts,  and  I  tUnk  that  any  man  that  don't 
pay  his  honest  dd)ts  Is  a  bad  man."  It  aeons 
that  arawllee's  testlmmiy  quoted  above  was 
admitted  in  uidanatlon  of  such  impeaching 
testimony,  and  the  only  objections  thereto 
that  we  ate  called  upon  to  eonslder  by  the 
propositions  submitted  under  the  assignment 
named  are:  First:  "In  a  suit  for  damages 
for  personal  injuries,  It  la  error  to  admit 
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plalntlfl's  testtmonr,  to  the  effect  that  he  Is 
pover^-strlcken  and  has  been  nnfortanate  In 
life."  Second:  "The  Introduction  of  immate- 
rial and  irr^eTant  testimony  by  the  plaintiff 
does  not  Justify  the  admission  over  objection 
by  the  defeodant  of  improper  testtmmy  to 
explain  it"  The  proposition  first  quoted 
points  out  no  spedflc  error  and  is  evidently 
too  general  to  require  consideration.  The 
second  proposition  is  almost  if  not  quite  as 
gweral  as  the  first  in  that  it  mtindr  fftllB 
to  give  any  specific  reason  the  quoted 
testimony  is  "Impnqiter." 

[14]  It  cannot  be  said  ttat  the  testimony 
developed  by  appellee  on  cross-examination 
of  appellants  impeaching  witnesses  was  ei- 
ther Immaterial  or  Irrelevant  Oftentimes 
nothing  short  of  a  cross-^amlnatton  which 
compels  an  Impeaching  witness  to  state  both 
the  sonrce  of  the  reports  to  which  he  testifies 
and  their  nature  will  enable  a  party  either  to 
test  the  correctness  of  the  impeaching  evi- 
•dmce  or  to  protect  the  person  assailed,  and 
it  has  uniformly  been  held  that  sa<di  cross- 
exftminatlmi  Is  jiermissible. 

[1i]  Not  can  tt  be  said  that  under  no  dr- 
comstances  is  evidence  e^anatory  of  im- 
peachlng  testimony  authorized.  On  the  con- 
trary, under  drcumstances  and  with  limita- 
tions not  necessary  to  here  notice,  sudi  evi- 
dence is  often  both  material  and  relevant 
See  St  L.  &  S.  W.  Ry.  Go.  of  Tex.  v.  Bry- 
fion,  41  Tex.  Glv.  App.  246,  91  S.  W.  829; 
Roberts  v.  Commonwealth,  94  Ky.  499.  22 
S.  W.  846  ;  2  Wigmore  oa  Evidence,  f  113; 
Annls  r.  People,  13  Mich.  517.  So  that  we 
feel  nnable  to  sustain  as  made  tlie  objections 
to  appellee's  testimony  now  undOT  considera- 
tion. Moreover,  other  testimony  of  like  gen- 
oral  import  was  admitted,  without  objection 
on  app^Ianfs  part  That  appellee's  wife 
was  an  invaUd  was  testified  to  by  Dr.  Lang- 
ford  without  objection  and  the  wife,  h«self, 
also  appeared  as  a  witness  and  testified  to 
her  condition.  Erldence  was  admitted  with- 
out objection  that  the  plaintiff's  business  was 
Burned  up  In  February,  1912,  and  that  be  had 
been  ont  of  employment  up  until  a  little  while 
t)efore  he  got  hart,  thus  raising  an  infer- 
ence of  an  inability  to  pay  his  debts  and 
h&usa  of  an  origin  for  his  Ul  repute  that  was 
without  moral  turpitude.  In  view  of  all 
which,  we  think  the  twenty-fourth  assign- 
ment of  error  must  be  overruled. 

[II]  Tb&  only  remainli^  assignments  re- 
late to  certain  arguments  on  tiie  part  of  ap- 
pdlee's  counsel  in  bis  closing  address  to  the 
Jury,  and  to  ui  alleged  excessiveness  In  the 
verdict  and  Judgment  As  to  these  assign- 
ments, we  think  it  sulBdent  to  say  that.  In 
the  case  of  at  least  two  of  the  arguments, 
the  court  in  answer  to  appellant's  objection 
expressly  instructed  the  Jury  to  disregard 
them.  The  remaining  argument,  as  to  which 
the  Jury  were  not  so  Instructed,  as  indeed 
all  of  the  arguments,  went  not  to  the  Issue 
of  liability,  but  to  the  amount  of  .the  recov- 


ery on^  and,  inasmuch  as  no  assl^nnieiit 
raises  the  question  of  an  excess  In  the  ver- 
dict and  Judgment  after  the  action  of  the 
court  in  requiring  a  i^nittitur,  we  tiitnk  the 
assignments  relating  to  the  argumait  as  well 
as  that  alleging  an  excess  in  the  verdict 
should  at  all  events  be  now  overmled. 

We  contdnde  by  stating,  as  before,  that  a 
careful  lamination  of  the  record  disposes 
no  error  tor  which  we  think  the  Judgment 
should  be  reversed,  and,  believing  that  the 
evidence  sl^>portB  the  material  issues  allesed 
and  submitted,  it  Is  ordered  that  the  Judg- 
ment be  affirmed. 


TEXAS  MIDLAND  R.  R,  v.  KELSON. 

(Court  of  CMl  Appeals  of  Texas.  Dallas. 
Dea  6,  1918.    Rehearing  Denied 
Jan.  3,  1914.) 

1.  Evidence  (|  117»)— Rklevahct— Showtko 
BY  Other  Evidence. 

In  an  action  for  the  value  of  a  horse,  wag- 
on, and  harness  in  a  c^dllaon  at  a  crossnng 
wbere,  though  a  witness  testified  that  some 
six  or  seven  years  before  (he  accident  the  driv- 
er was  addicted  to  drink  and  when  drii^ng 
was  in  a  Btupor  and  unconadouB  of  what  be 
was  doing,  there  was  no  evidence  that  he  was 
iptozicated  at  the  time  of  the  accident  or  that 
he  was  addicted  to  drink  within  a  reasonable 
time  prior  to  the  accident,  and  the  witness  who 
found  a  bottle  of  whisky  among  the  d£bris  of 
the  wagon  was  two  blocks  from  the  accident 
when  it  happened,  evidence  as  to  the  *"d'"g 
of  such  bottle  was  properly  excluded. 

[Ed.  Note.— For  otiier  eases,  see  Bvidoice, 
Cent  Dig.  I  136;  Dec.  Dir.  |  117.«] 

2.  TBIAI.    (I  191*)— iNBTBUCnONS— Pbovincb 
OF  JUBT. 

In  an  action  for  injuries  to  property  sus- 
tained in  a  crossing  acrident,  an  instractton 
that  if  some  one  warned  the  driver  of  the  ap- 
proacblae  train,  and  if  he  heard  the  warning 
and  could  have  stopped  in  time  to  have  pre- 
vented the  accident  but  failed  to  do  so,  to  find 
for  defendant  was  properly  refused  even  if 
otherwise  proper,  since  it  made  the  "failure  to 
heed  such  warning  negliifence  per  se,  while  it 
would  not  constitute  negligence  unless  an  ordi- 
narily prudent  p'erson  under  all  the  facts  and 
drcumstances  would  have  observed  it 

[Ed.  Note.— For  other  cases,  see  Trial  Gent. 
Dig.  S9  307,  308;  Dec.  Dig.  1 191.«] 

8.  Railboads  (!  3S1*)— Cbosszho  AooxDBRn 

— ^Actions — ^InsTBuonoNS. 

In  an  action  for  injury  to  property  In  a 
crossing  acddent,  an  instruction  that  if  the 
engineer  beheved  that  plaintiff's  driver  saw  tbe 
approaching  train  and  believed  tiiat  he  woald 
stop,  and  if  when  he  attempted  to  cross  the 
engineer  did  all  he  could  to  prevent  the  injury, 
to  find  for  defendant  was  properly  refused 
where  there  was  evidence  tiat  the  driver's 
view  of  the  crossing  was  obstructed  by  de- 
fendant's cars  on  a  siding,  since  it  permitted 
the  jniy  to  find  for  defendant,  even  though  the 
driver  went  upon  tiie  track  as  the  result  of  de- 
fendant's negugence. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1193-12U,  1213-1216;  Dec  Dig. 
I  351.*] 

AKieal  from  Kaufman  County  Court ; 
James  A.  Cooley,  Judge. 
Action  by  J.  R.  Nelson  against  the  fTexaa 
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Htdlana  Ballroad.  Jodgment  tor  i^alstUt 
and  defendant  apprals.  Afflnued. 

H.  a  Gofee  and  S.  W.  Marshall,  both  of 
Dallas,  and  Dashlell,  OmmbaD^  A  Ooon,  of 
Terrell,  for  app^ant   Bd.  B.  Bvmpan,  of 

Terrell,  for  appellee. 

BASBUBY,  J.  Tbe  appellee  saed  appel- 
lant In  the  court  below  for  9200,  alleged  to  be 
the  value  of  a  horse,  wagon,  and  harness 
destroyed  hy  appellant  In  a  collision  In  the 
town  of  Terrell  at  the  Intersection  of  appel- 
lant's road  and  Moore  avenae,  a  pnbUc  high- 
way, between  appellant's  train  and  appellee's 
wagon  while  being  drlveai  by  John  Wl^ins. 
The  grounds  of  negligence  alleged  by  appel- 
lee, the  defoises  nrged  by  appellant,  and  the 
evidence  adduced  upon  trial  of  the  case  are 
substantlaUy  Identical  with  those  set  out  In 
onr  opinion  delivered  November  29,  1913,  tn 
the  case  of  Texas  Midland  Railroad  t.  John 
Wiggins,  m  S.  W.  445,  not  yet  officially  re- 
ported, which  are  adopted  as  a  part  of  this 
opinion,  except  where  departed  from.  W^- 
glns  was  appellee's  drlvor,  and  the  opinion 
referred  to  dlspoaea  of  an  appeal  taken  by  ap- 
pellant in  this  case  from  a  Judgment  for 
Wiggins  for  damages  for  Injorles  sustained 
by  Wiggins  In  said  collision,  which  at  the 
same  time  destroyed  the  property  herein  sued 
for.  Upon  trial  of  this  case  appose  recover^ 
ed  verdict  for  $160. 

The  issues  raised  on  this  appeal  by  appel- 
lant under  authority  of  its  first,  second,  third, 
fourth,  fifth,  Mventh,  and  eighth  assignments 
of  error  are  decided  adversely  to  aj^^lant 
in  the  Wiggins  Oase,  and  for  tliat  reason  we 
will  not  discuss  them  here. 

[1]  On  the  trial  of  the  Wiggins  Oaw  ap- 
pellant offered  to  prove  by  its  witness  Clark 
the  presoue  of  a  bottle  containing  whisky  in 
the  wagon  driven  by  Wiggins  In  substantia- 
tion of  the  allegation  that  Wiggins  was  drunk 
<m  the  moxnlng  of  the  accident  and  anteared 
drowsy  and  careless  cm  approaching  the 
crossing  where  the  collision  occurred.  There 
we  held  that  no  proof  having  been  offered 
that  Wiggins  wu  intoxicated  at  the  time 
of  the  acddoit,  and  the  witness  vho  found 
the  bottle  being  two  blocks  from  the  accident, 
and  the  bottle  being  found  among  the  debris 
of  the  wagon  after  It  was  demolished,  the 
proof  was  too  remote.  On  the  trial  of  this 
case  the  same  witness  was  offered,  the  jury 
withdrawn,  and  the  witness  examined,  who 
testlJled,  as  he  did  on  the  trial  of  the  Wiggins 
Case,  of  finding  the  bottle  containing  whldky, 
and  then  testified  that  Wiggins  was  once  In 
his  employ  for  a  pertod  of  a  year,  during 
whldi  time  he  was  a  whisky  "fiend"  or 
"worm,"  and  when  drinking  was  in  a  stupor 
and  in  aufaatanoe  vnconseloos  of  irbBt  ha  was 
doing.  On  cross-examination  witness  said  it 
had  beea  six  or  serai  years  since  he  aniil<^- 
ed  Wiggins,  since  which  time  he  had  seen  him 
daily,  with  ooeastonal  lapses^  but  bad  never 
seen  Urn  Intoxicated  during  said  period  of 


years,  nor  had  he  seen  him  in  the  stopld 
condition  described  1^  witness,  nor  did  wit- 
ness see  him  drinking  prior  to  or  at  the  time 
of  accident  The  court  declined  to  permit 
the  witness  to  tsstUy  as  above  indicated  to 
the  Jniy.  The  oonrt^s  aetlim  Is  assigned  as 
error.  We  are  of  og^nion  that  the  facts  above 
detailed  do  not  in  any  respect  cure  the  ob- 
jection found- by  as  on  trial  of  the  Wiggins 
Case.  It  is  <dear  that  in  the  absmoe  of  other 
facts  or  circumstances  having  some  reason- 
able proximity  to  the  time  of  the  accident, 
indicating  the  drink  haUt  on  the  part  of 
Wiggins,  and  in  tlie  absence  of  any  definite 
fiict  or  circumstance  tending  to  prove  drunk- 
enness on  the  day  of  the  accident,  evidence 
that  six  or  seven  years  ago  he  was  addicted 
to  drink  would  also  be  speculative  and  re- 
mote, and  hence  inadmissible  in  support  of 
the  allegation  of  drunkenness,  and  InsufQdent 
to  support  a  diarge  upon  such  Issue. 

[2]  The  court  did  not  ^r  In  refusing  to 
Instruct  the  Jury  as  requested  by  appellant 
that  if  some  one  warned  Wiggins  of  the  ap- 
proadiing  train  by  halloaing  to  him  and  he 
heard  the  warning  and  could  have  stopped 
his  horse  In  time  to  have  prevented  the  ac- 
cident, but  failed  to  do  so,  to  then  find  for 
appellant.  AFW""iTfig  the  facts^alsed  the  is- 
sue covered  by  this  charge,  and  conceding  the 
right  of  appellant  to  have  the  facts  consti- 
tuting its  defense  grouped,  yet  an  analysis  of 
the  charge  discloses  Qiat  the  failure  to  heed 
the  warning  Is  made  negligence  per  se,  while 
the  correct  rule  is  that  Wiggins  should  have 
observed  the  warning,  if  the  Jury  believed 
that  an  ordinarily  prudent  person  under  all 
the  facts  and  circumstances  would  have 
done  so. 

[3]  The  tenth  and  elevraith  asdgnments  of 
error  complain  In  substance  of  the  refusal  of 
the  court  to  Instruct  the  Jury  that  if  appel- 
lant's engineer  believed  that  Wiggins  saw  the 
approaching  train  and  believed  that  he  would 
stop  and  not  attempt  to  cross  the  tradi, 
and  that  when  he  did  attenqpt  to  cross  the  en- 
gineer did  all  he  could  do  to  prevent  Uie  In- 
Jnry,  to  Otea  find  for  appellant  Without  at- 
ten^iting  a  discussion  at  length  of  this  Issue, 
we  are  of  opinion  that  It  Is  suffldent  to  say 
that  the  charge  should  not  have  been  given. 
It  ignored  and  wlU^lrew  from  the  Jury  a 
consideration  of  the  daUes  Imposed  by  law 
uptm  appellant  under  the  issnes  made  by 
appdleb  It  permitted  the  Jary  to  find  for  the 
appellant,  even  thougb  Wiggins  got  upon  the 
trat^  as  the  result  of  the  negligence  of  ap- 
pellant The  evidence  sustained  the  finding 
of  the  Jury  that  Wiggins  was  placed  in  a 
position  of  danger  because  his  view  of  the 
crossing  was  obstmcted  by  appellant's  cars 
on  a  siding:  Wh^lier  this  was  true  or  not, 
it  was  in  evideiuie  before  the  Jury,  and  if  the 
Jury  bdleved  it  ss  the  verdiet  Indicates,  the 
^ect  of  the  diarge  would  have  teea  to  tell 
die  Jury  that  evm  thoui^  he  was  in  a  posl- 
tltm  of  danger  brought  about  by  the  negli- 
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gence  vt  appellant,  nerertbdon  appeUant 
wooUl  not  be  Uable  If  Its  oiglneer  believed 
he  was  not  In  a  position  of  dangar  or  did  aU 
lie  coold  to  prermt  the  accident  when  Wlg- 
gW  danger  was  apparent  and  when  It  was 
too  late  for  'Wiggins  to  aT(dd  the  ooUlsltm. 
Hie  Judgment  la  affirmed. 


SOUTHWESTERN  LAND  CORPORATION 
T.  NBESB. 

(Court  of  OiTil  Appeala  of  Texa&   San  Anto- 
nio.  Dec;  10,  191&) 

1.  JUSnCBS  OT  THE  PK&CB  ({  147*)— APPXAI/— 

Decisiohs  Rkviewabix. 

Under  Rev.  Civ.  St.  1911,  art  2393,  re- 

JairiDg  appeals  from  jaatJce's  coart  to  be  per- 
ected  witMn  10  dars  from  the  date  of  the 
judgment,  and  article  747,  providing  that  a 
writ  of  certiorari  to  review  a  judgment  of  a 
jnBtice  of  the  peace  shall  not  be  granted  more 
than  90  days  after  tiie  date  f»f  ue  jadgment, 
no  appeal  could  be  taken  from  an  order  refus- 
ing to  enter  nunc  pro  tunc  an  order  setting 
amde  a  jadgment  granted  more  than  two  years 
before,  and  g^nting  a  new  trial,  since  the 
statute  does  not  permit  the  county  court  to 
eutertain  an  appeal  for  the  sole  purpose  of 
deciding  whether  such  order  should  have  been 
entered  none  pro  tunc,  and,  If  the  appeal 
brought  up  the  entire  case,  the  appUcanon, 
however  unfounded,  and  whensoever  made, 
would  have  the  effect  of  a  motion  for  a  new 
triid  filed  within  the  time  prescribed  by  stat- 
ute. 

[Ed.  Note.— For  other  caaes,  see  JuatieeB  of 
the  Peace,  Gent  Dig.  H  408-^;  Dec  Dig. 
1147.1 

2.  JUSTtOSS  OT  THE  PEACB  (|  148*)— AFPEAI^ 

Decisions  Reviewable. 

When  a  Judgment  nunc  pro  tunc  Is  enter- 
ed by  a  justice  of  the  peace,  it  becomes  the 
final  Judgment  of  the  court,  and  an  appeal  may 
be  tuen  therefrom,  and  a  revision  of  the  en* 
tire  proceedings  had. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  502;  Dec.  Dig.  |  148.*} 

8.  Justices  oir  the  Peace  (S  162*)— Appeal— 
Bfixot. 

An  appeal  from  a  judgment  of  tbe  jnstiee  s 
court  annuls  the  judgment 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |S  600.  603,  605 ;  Dec. 
Dig.  1  162.*] 

Appeal  from  Bexar  County  Court;  John 
H.  Clark,  Judge. 

Action  by  C.  L.  Neeee  against  the  South- 
western Land  Corporation.  From  a  Judg- 
ment of  the  county  court  dlamlsHing  an  w 
peal  from  JusttoeTs  conrt,  defendant  appeals. 
Affirmed. 

Searey  A  Browne,  of  San  Antonio,  for  a» 
pellant. 

HOnRSUND.  J.  On  November  IB.  191^ 
GL  L.  Neese  recowed  a  Jndgmrait  by  de* 
fiinlt  In  the  Jnstloe's  ooort  against  tbe  Soothr 
western  Land  Gorporatlcm  (or  $1SB,  althoogh 
there  was  an  answer  on  file.  On  December 
19,  1912,  the  defendant  filed  a  motion  ally- 
ing that  the  Justice  of  the  peace  who  had 
rendered  the  Jndgmait,  but  was  bo  longer  In 
office,  had,  during  tbe  term  at  which  tbe  Judg- 


ment was  roideied,  set  the  same  astdOb  and 
granted  a  new  trial,  bnt  such  order  had  not 
bem  entered,  wherefore  d^endant  prayed 
that  the  same  be  entered  none  pro  tone  as  of 
date  November  16,  1910.  This  motton  waa, 
on  Decembw  28,  1912,  denied  the  then 
Justice  of  the  peace  after  hearing  erldoue, 
to  which  rallng  defendant  excepted,  and 
gave  notice  of  appeal  to  the  county  ooort  for 
dvll  cases.  Appeal  bond  was  filed  Decem- 
ber aO,  1912.  The  county  court  for  dvU  cas- 
es dismissed  the  appeal  for  mnt  of  Jnris- 
dlcUon,  whereupon  an  appeal  to  this  ooort 
was  duly  perfected. 

[1 ,  2]  There  Is  only  one  Qoestiim  to  be  de- 
termined ai>ou  this  appeal,  and  that  is  wh^h- 
er  the  county  court  erred  In  dismissing  the 
appeal  from  the  Justice's  court  for  want  of 
jurisdiction.  The  appeal  to  the  county  court 
is  from  an  order  entered  two  years  later  than 
the  Judgment,  by  which  order  the  Justice's 
court  refused  to  enter  nunc  pro  tunc  an  or- 
der setting  tbe  Judgment  aside.  When  a 
Judgment  nunc  pro  tunc  is  entered.  It  be- 
comes the  final  Judgment  of  the  court,  and 
an  appeal  may  be  taken  therefrom,  and  a  re- 
vision of  the  entire  proceedings  had.  Bnt 
this  was  not  an  appeal  from  a  Jadgment  en- 
tered nunc  pro  tunc,  but  from  an  order  re- 
fusing to  enter  nunc  pro  tunc  an  order  set- 
ting aside  a  final  Judgment  Our  statutes 
provide  two  methods  of  securing  appellate 
revision  of  a  Justice's  court  Judgment;  one 
Is  by  certiorari,  the  other  by  an  appeal.  In 
this  case  no  appeal  was  perfected  within  the 
time  prescribed  by  article  2393,  Revised  Stat- 
utes iSll,  nor  was  any  writ  of  certiorari  pro- 
cured within  the  time  prescribed  by  article 
747. 

[S]  When  the  county  conrt  acquires  appel- 
late Jurisdiction,  the  trial  in  sndi  case  Is  de 
novo.  Article  1060,  Bevised  Statutes  1911. 
An  appeal  from  a  Ju^ment  of  the  justice's 
court  annuls  the  Judgment  Jordan  v.  Moor% 
66  Tex.  36S ;  Railway  Ca  v.  Mosty,  S  Ttx. 
Civ.  App.  330,  27  S.  W.  1057;  Barter 
Curry,  101  Tex.  187,  105  S.  W.  988. 

In  this  case  the  Judgment  Itself  was  not 
appealed  from  in  either  of  the  methods 
prescribed  by  statute.  If  an  appeal  from  ao^ 
order  refusing  to  enter  ntmc  pro  tunc  an 
order  setting  aside  a  Judgm^t  carries  to  the 
county  court  the  entire  case,  thai  an  ap- 
plicatlffli  for  soeh  an  <nder,  however  nn- 
founded,  would  have  all  Uie  diect  of  a  mo- 
tion for  new  trial  filed  within  the  time  pre- 
scribed by  statute,  and  overruled  during  the 
tenn,  althouj^  siich  anAlcatlon  was  filed 
long  after  the  term  of  conrt  expired.  On 
the  other  hand,  our  statute  does  not  permit 
tbe  county  court  to  entertain  an  appeal  for 
the  sole  purpose  of  deciding  whether  an  or- 
der Should  have,  been  entered  nnne  pro  tone 
setting  aside  a  final  Judgment  of  the  Jns- 
tlce's  court  The  county  court  cannot  enter 
the  order,  nor  can  it,  as  an  appellate  court. 
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order  the  jnsUoe^a  omirt  to  enter  the  same. 
It  iB  clear  that  the  comity  court  did  not  ac- 
quire Juisdlctlon  of  the  case,  and  that  die 
court  was  oorfect  In  dlsmlsslDr  the  attempt- 
ed appeal 

We  have  omitted  to  state  any  of  tibe  facta 
bearing  upon  the  merits  of  the  controversy 
whether  the  Jnstlce  of  the  peace  should  have 
entered  the  order  nunc  pro  tunc,  because  the 
only  question  for  us  to  determine  was  wheth- 
«s  the  county  court  acquired  jorUidlction  by 
tlie  attempted  appeal. 

TbB  Jndgment  is  afflrmed. 


BALCH  et  aL  T.  BAN  ANTONIO.  V.  ft  N.  B. 

CO. 

(Court  of  GivU  Appeals  of  Texas.    San  Anto- 
nio.   Dec  20,  1»1S.) 
EHuncRT  Domain  (I  172*)— Jmifliuonon  or 

OOUBTS— COUHTT  COUBT. 

A  county  court  has  jurisdiction  in  matters 
of  eminent  domain,  such  jurisdiction  not  be- 
ins  taken  away  by  Acts  32d  Leg.  c  24.  dimin- 
mSag  the  jurisdictloii  of  the  county  court  of 
Koidall  county. 

[Bd.  Note^Por  other  casM,  see  Eminent 
Domain,  Gent  Dif.  H  470-172;  Dec.  Dig.  { 
172™ 

IBrror  to  Kendall  County  Court;  J.  W. 
Laohon,  Judge. 

Action  by  the  San  Antonio,  Fredericksburg 
ft  Northern  Railroad  Company  against  Alice 
BalA  and  another.  Judgment  dlsrolsBlng 
Oie  proceeding.  Defendants  bring  error. 
Berersed  and  remanded. 

Kampmann  ft  Bum^.  of  San  Antonio,  Cor 
plalntUTa  in  error. 

OABIik  J.  This  suit  was  insUtuted  in  the 
oonntr  court  of  Kmdall  county  by  the  San 
Antonio,  Fredericksburg  ft  Northern  Ballroad 
Company,  d^endants  In  error,  against  Alice 
Baldi  and  XL  J.  Beall,  plalntUfs  In  error,  to 
condemn  a  sti4>  of  land  for  right  of  way  for 
the  railway  company  over  the  land  of  plaln- 
tilb  In  error  In  that  county.  OomndsaioaerB 
were  aroolnted  as1>rovlded  by  law  and  made 
their  award,  to  which  award  objecttons  were 
filed  bj  yW^t^ff  In  wror.  The  court  there- 
upon dlunlssed  said  cause,  ivon  the  ground 
that  the  Thirty-Second  Legislature  of  Texas 
(General  Laws  1911,  page  30),  had  diminished 
the  Joriadlctlon  of  the  county  court  of  Ken- 
dall county  so  as  to  deprive  it  of  the  power 
to  act  In  matters  of  13Us  Und.  Theju^^ment 
ot  di^miffwii  Of  nld  cause  has  been  brought 
to  this  court,  by  plaintiffs  in  error  for  re* 
view,  and  is  assigned  as  error. 

The  Supreme  Court  of  tbls  state  has  di- 
rectly pawed  upon  this  question  In  the  case 
of  Southern  Kansas  By.  Go.  of  Texas  t. 
Vance.  104  Tex.  80,  1S3  &  W.  1043,  in 
which  it  Is  held  that,  while  the  general  dvll 
utd  criminal  jurisdiction  of  the  county  court 
may  be  diminished  or  taken  away,  It  still 


retains  Its  powers  and  Jurisdictim  In  matters 
of  onlnent  domain.  This  being  true,  it  be- 
comes our  duty  to  rererse  the  judgment  of 
the  lower  court  dismissing  tills  case,  and  to 
remand  the  cause  for  trial,  wUdi  la  accord- 
ingly donob 
Beversed  and  remanded. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
KERSTEN. 

(Court  of  OtU  Appeals  of  Texas.  Galveston. 
Dec.  22,  1918.) 
On  motlan  for  rehearing.  Motion  overruled. 
For  fwmer  opinion,  see  161  8.  W.  860. 

PLEASANTS.  0.  3.  In  an  able  motion  for 
rehearing  filed  by  counsel  for  appellee,  It  is 
very  earnestly  insisted  that  this  court  erred 
in  the  opinion  heretofore  filed  herein  in  hold- 
ing that  the  charge  given  the  jury  by  the 
trial  court  was  erroneous  in  the  respects 
stated  in  said  opinion. 

We  adhere  to  our  concluslott  that  the 
charge  was  incorrect;  but  we  agree  with 
counsel  that  the  errors  In  the  charge  pointed 
out  In  said  opinion  are  not  such.  In  view  of 
the  evidence  in  the  case,  as  would  require  a 
reversal  of  the  judgment.  We  reversed  the 
Jndgment  because  we  concluded  that  the  evi- 
dence failed  to  show  that  appellee  could  have 
been  present  at  his  brother's  funeral  if  the 
telegram  had  been  promptly  delivered,  and 
the  errors  in  the  charge  were  only  pointed  out 
for  the  purptwe  of  preventing  their  r^ti- 
Uon  upon  another  trial. 

GQie  motion  for  rehearing  la  overruled. 


TAPOLLA  V.  STATE. 
(Court  of  Criminal  Ai^^ala  of  Texas.   Dec  10, 

1.  Weapons  (|  18«)  —  CASBTina  —  JusxincA- 

TION. 

The  rale  that,  where  a  person  going  about 
his  usual  buBlneas  is  informed  that  unknown 
persons  will  likely  assault  him  or  hare  threat- 
ened to  do  BO.  he  may  prepare  for  hlB  defense 
win  not  justixy  a  person  who  on  election  day 
Is  interemng  hhnself  in  the  candidacy  of  anoth- 
er, and  who  several  times  during  the  day  is  tak- 
en by  officers  from  widiin  the  inhibited  limits 
near  the  polls,  in  carr:ring  a  pistol,  even.thougb 
he  had  reason  to  believe  from  aasanlts  made 
on  others  thst  he  was  likely  to  be  assaolted. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  SI  16.  17 ;  Dec  Dig.  |  IS.*] 

2.  CaiMiNAi,  Law  (I  829*)— Trial— Befusal 
or  Instbuctions  Coveeed. 

In  a  prosecution  for  carrying  a  pistol,  It 
was  not  error  to  refuse  Instroctums  covered  by 
those  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2011;  Dec  Dig.  S  829.*] 

Appeal  from  Bexar  County  Court;  J.  B. 
Davis,  Judge. 

Pete  Tafolla  was  convicted  of  carrying  a 
pistol,  and  appeals.  Affirmed. 

C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  Stote.. 
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DATIDSOK,  J.  Ai^ieUant  wu  otmTicted 
tor  canylntf  a  platoL 

ISie  facts  show  that  there  was  an  election 
In  San  Antonio  aomewbat  urcitlng  In  Its  na- 
tare  and  a  Uttle  strennons ;  the  election  be- 
ing held  for  the  selection  of  a  mayor  of  that 
city.  The  states  case  Is  to  the  effect  that 
on  the  13121  of  May*  the  day  of  the  election, 
Mo<^  was  a  policeman  on  duty  at  election 
poll  TSo.  14,  which  waa  at  the  comer  of  West 
GonuDerce  and  Plato  streets.  The  witness 
saw  a  crowd,  In  which  there  seemed  to  he  a 
flght,  at  the  coiner  of  two  streets,  and  vent 
to  the  scene  of  the  trouble^  and  saw  defend- 
■  ant  standing  on  the  ground  near  a  boggy, 
saw  Mm  get  in  the  buggy,  and  some  one  in- 
formed him  tliat  he  had  a  pistol.  Thereupon 
he  searched  defendant;  and  to<A  a  pistol 
from  his  pants  pocket— a  small  automatic 
pistol.  Morales  testliQed  that  defendant  had 
beoi  to  Section  precinct  No.  14,  at  the  comer 
of  West  Commerce  and  Flnto  streets,  a  num- 
ber of  times  daring  the  momli^,  and  waa 
loud  and  boiaterona,  and  was  put  out  ot  the 
poll  limits  several  tlmo.  In  the  evening  he 
came  bat^  in  his  buggy  and  atopped  at  the 
comer  of  West  Houston  and  Pinto  streets,  a 
block  from  the  poll,  and  b^an  to  hurrah, 
saying,  "Oh,  we  got  them  beat;"  and  witness 
went  up  to  hfm  and  said,  "If  you  think  you 
hare  us  beat,  why  don't  yon  bet  your  mon- 
eyr*  "He  said  he  did  not  care  to  bet;  that 
he  did  not  have  money.  I  told  him  he  was 
afraid  to  bet  He  said,  'Tour  crowd  has  tiie 
money,  and,  if  you  win  the  election,  yon  will 
buy  It.*  I  called  him  a  liar.  He  was  in  his 
buggy.  He  grabbed  his  whip,  and  I  grabbed 
It  away  from  him,  and  he  ran  his  hand  in 
his  pocket  08  he  got  out  of  the  buggy  and 
pulled  a  pist<d  out  of  his  pocket  The  crowd 
prevented  further  trouble,  and  a  policeman 
arrested  defendant,  and  took  his  pistol.** 
This  witness  was  a  supporter  of  the  ticket 
headed  by  Clinton  O.  Brown,  and  defendant 
was  a  supporter  of  the  ticket  headed  by  Jos- 
eph Ryan;  they  being  the  opposing  candi- 
dates for  mayor.  This  la  the  state's  case. 

Appellant  testifled  that  he  was  a  supporter 
of  Ryan  for  mayor;  that  he  was  afraid  he 
was  going  to  be  assaulted  by  supporters  of 
Brown ;  that  he  had  been  told  by  three  or 
four  different  parties  he  was  In  danger  of 
being  assaulted;  that  other  Ryan  men  had 
been  assaulted,  and  he  wished  to  protect 
himself  from  any  unlawful  atta<A  upon  his 
person;  he  asked  a  deputy  United  States 
marshal  for  permission  to  carry  a  pistol,  but 
could  not  get  the  permit  and  on  Section  day 
he  put  the  pistol  in  the  bottom  of  his  buggy 
between  his  feet  and  the  dashboard,  and  put 
a  newspaper  over  It ;  that  he  was  working  on 
that  day,  e<Ans  from  poll  to  poll  In  the  city 
to  see  that  the  Ryan  men  voted,  and  to  get 
them  out  to  vote;  his  voting  poll  was  No.  6; 
that  he  went  with  Mr,  Foston  from  poll  No. 
18  In  his  buggy  to  poll  No.  14,  at  the  comw 
of  West  Commerce  and  Flnto  streets;  that 
he  was  going  to  poll  No.  6,  and  poll  No.  14 


was  six  or  eight  blodcs  out  of  his  direct  way 
to  No.  9;  that  he  stopped  his  buggy  a  block 
away  at  the  comer  of  West  Houston  and  Pin- 
to streets;  that  Foston  got  ont  of  the  boggy, 
and  Joe  Morales  ofBered  to  bet  that  Brown 
would  win.  "I  taHA  Ubm  I  did  not  want  to 
bet;  be  seemed  mad,  and  when  I  wonld  not 
bet  he  dapped  at  me  hard,  and  then  grabbed 
my  nliift  and  I  got  hold  ot  the  wbi^,  and  be 
broke  it  I  thai  readied  down  In  my  buggy 
and  got  my  pistol,  and  just  got  out  of  the 
buggy,  and  the  crowd  got  hold  of  Morales, 
and  I  put  the  pistol  In  my  pocket,  and  was 
getting  baA  in  the  bu^  whea  the  police- 
man arrested  me^  and  found  the  pistol  in 
my  pocket"  On  cross-ezaminatlfm  he  testi- 
fled :  "Some  three  or  four  parties  told  me  I 
was  in  danger;  one  of  tbem  was  Sim  Ouer- 
ra.  I  don't  rttuember  the  name  ot  any  otbet 
who  told  m^  or  when  I  waa  told.**  Foston 
testified  that  he  was  In  the  buggy  with  de- 
fendant on  day  of  dty  election;  that  when 
on  the  way  to  box  No.  6  he  saw  the  pistol  on 
the  bottom  of  the  buesy  between  defiemdant's 
feet  and  the  dashboard,  and  that  it  was 
still  in  the  baggy  when  they  got  to  West 
Houston  and  Flnto  streets,  when  he  immedi- 
ately got  out,  aud  dld  not  see  Uie  commence- 
ment of  the  dlfflcnllT ;  that  paper  waa  over 
pistol  part  of  the  time.  Guerra  testified  that 
he  never  at  any  time  told  defendant  he  was 
going  to  be  attacked,  or  that  be  waa  In  dan- 
ger of  being  attained.  "This  was  at  my 
house  while  I  was  in  bed  snflUlng  flrom  an 
assault  I  was  beat  over  the  head  with  a 
plstoL**  This  is  Uie  statement  of  facta. 

[1]  There  were  quite  a  number  of  charges 
given  and  refused  which  seem  to  present  the 
case  pretty  generally  and  fairly  well.  There 
were  quite  a  number  of  exceptions  reaerred 
by  bills,  the  first  of  whldi  Is,  In  snbstance, 
as  follows :  Defendant  offered  to  prove  that 
a  party  of  Brown  supporters  In  the  dty  elee- 
tion  assaulted  with  knifft  and  idatol  one  of 
the  partisan  supportras  of  Ryan  for  mayor, 
and  then  on  the  same  night  a  party  of  Brown 
supporters  Invaded  the  west  side  headquar^ 
ters  of  the  Ryan  supporters,  and  Oien  and 
there  assaulted  and  beat  up  with  idstols  a 
number  of  Ryan  supporters,  irtildi  was  of- 
fered to  show  that  the  defmdant  had  reasona 
to  believe  the  warnings  he  had  received  as 
to  his  danger  of  attetft  from  unknown  pei^ 
sons  to  be  true,  and  his  Inability  to  protect 
himself  against  such  assault  by  having  a 
number  of  unknown  persons  arrested  by  le- 
gal process.  The  county  attorn^  objected  to 
this  testimony,  for  the  reason  that  the  fights 
and  rlote  of  others  could  not  justliy  defend- 
ant in  carrying  a  pistol,  and  was  IneleTant 
and  immat^al  to  the  case.  Under  the  Acts 
of  this  case  we  are  of  the  opinion  tiie  court 
was  correct  In  exduding  tUs.  Taken  In 
connection  with  the  evidence  as  given  by  the 
defmdant  himself  it  was  not  error.  Be 
shows  that  he  was  working  that  day  over 
the  dty,  going  from  one  polling  place  to  an- 
other in  the  Interest  ot  the  Byan  tlck^ 
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This  he  had  a  right  to  do.  Every  citizen  has 
a  right  to  electioneer  for  his  side  of  the  ques- 
tion or  for  any  candidate  he  sees  proper  to 
Indorse  or  desires  to  see  elected;  but  this 
would  not  jnstl^  him  in  carrying  a  plstoL 
If  appellant  was  anticipating  an  attack  from 
unknown  parties,  nnder  the  decisions  of  oar 
court  he  would  be  justified  In  carrying  some 
weapon  of  defense,  If  the  threatened  attack 
was  of  such  a  nature  as  would  authorize 
him  to  believe  that  his  person  or  his  life  was 
in  danger;  bnt  in  this  case  appellant  was 
going  about  the  dty^from  place  to  place  for 
electioneering  purposes,  and  seemed  from  the 
testimony  little  enthusiastic,  and  on  more 
than  one  occasion  was  taken  by  the  officers 
from  within  the  inhibited  limits,  and  where 
he  should  not  have  been.  Under  these  dr- 
comstancee  we  believe  the  court's  ruling  was 
correct  and  this  tesQmony  was  not  author^ 
lEed. 

[2]  There  were  several  charges  asked  by 
the  defendant  whldk  were  refused  by  the 
oonrt;  bnt  we  are  of  oxAnion  that  the  chaise 
given  by  the  court  and  requested  Instruc- 
tions givai  snffldently  presented  any  de- 
fense that  he  WAS  Justly  entitled  to  have  sub- 
mitted. This  requested  charge  was  ^ven: 
"IToQ  are  instnicted  that,  if  the  defendant 
carried  a  pistol  in  his  buggy  at  the  bottom 
thereof  near  the  dashboard,  then  70a  will  de- 
termine from  the  law  given  yon  In  tbo  ooart's 
charge  whether  or  not  the  same  was  on  or 
abont  the  person  ot  defendant  And  U  the 
same  was  not  on  or  about  his  person,  yon 
should  acquit  Uie  defendant,  and  upon  this 
question,  If  you  have  a  reasonable  doubt, 
yon  will  find  defendant  not  guilty." 

Another  requested  cliarge  was  given,  as  fol- 
lows :  ''If  you  And  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  Fete 
Tafolla,  did,  In  Bexar  county,  Texas,  on  or 
about  the  time  alleged  in  the  information, 
carry  on  or  about  his  person  a  pistol,  and 
that  at  the  time  the  defoidant  did  not  tbm 
have  a  reasonable  ground  for  fearing  an  un- 
lawful attack  upon  bis  person,  and  ttiat  the 
danger  of  such  attadc  was  so  imminoit  and 
threatening  as  not  to  admit  of  the  arrest  of 
the  par^  or  parties,  If  any,  about  to  make 
such  attack  upon  him,  by  legal  process,  then 
you  will  find  the  d^ttidant  guilty,  and  as- 
Best  his  punishment  by  a  fine  of  not  lesa  than 
9100  nor  more  than  $200,  or  by  confinement 
in  the  county  Jan  for  any  period  of  time  not 
lees  than  80  days  nor  more  than  12  months, 
or  by  both  such  flue  and  Imprisonment  In 
the  discretion  of  the  jury." 

The  jury  was  further  charged,  at  the  re- 
quest of  the  defendant,  that  the  burden  of 
proof  Is  w  the  state  of  TexKa  to  prove  be- 
yond a  reasonable  doubt  that  the  d^end- 
ant  did,  in  Bexar  county,  Traas,  at  or  about 
the  time  stated  In  the  information,  carry  on 
or  about  his  pnson  a  lAstoL 

The  following  chaise  was  also  asked  by  ap- 
pellant and  glvoi:  ''The  law  of  this  state  per- 
mits a  dtlwn  to  cany  on  or  about  his  pa- 


eon a  pistol  whenever  he  has  reasonable 
grounds  for  fearing  an  unlawful  attack  upon 
his  person,  and  the  danger  is  so  imminent 
and  threatening  as  not  to  admit  of  the  ar- 
rest of  the  par^  or  parties  at>ODt  to  make 
the  attack  on  him,  upon  legal  process.  There- 
fore, even  If  yon  should  find  that  the  de- 
fendant did  have  and  carry  on  or  about  his 
person  a  pistol,  in  Bexar  county,  Texas,  at 
or  about  the  time  charged  In  the  Information, 
if  you  further  find  that  the  defendant  then 
had  reasonable  ground  for  fearing  an  unlaw- 
ful attack  upon  bis  person,  and  that  the  dan- 
ger was  so  imminent  and  threatening  as  not 
to  admit  of  the  arrest  by  legal  process  of  the 
party  about  to  make  such  attack,  then  you 
will  find  the  defendant  not  guilty." 

The  following  cba^e  was  also  asked  by 
appellant  and  given :  "In  all  criminal  prose- 
cutions the  defendant  Is  presumed  to  be  in- 
nocent until  his  guilt  is  established  by  the 
state  beyond  a  reasonable  doubt  In  this  case 
you  are  Instructed  that  the  burden  is  upon 
the  state  to  prove  the  guilt  of  defendant  be- 
yond a  ceasonaUe  doubt,  and,  if  yon  have  a 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, you  will  give  him  the  benefit  of 
tliat  doubt,  and  find  him  not  guilty.  You  are 
the  exdusive  Judges  of  the  credibility  of  the 
witnesses  and  at  the  weight  to  be  given  to 
their  testimony;  but  you  are  bound  to  re- 
ceive the  law  from  the  court  as  it  Is  hueln 
^ven  yon,  and  be  governed  therd)y." 

The  following  charge  was  asked  bnt  re- 
fused: **lt  you  find  from  the  evidence  that 
the  defmdant,  at  the  time  and  place  nienti<m- 
ed  In  the  Information,  had  a  pistol  lying  In 
the  bottmn  of  a  buggy  in  which  he  was  then 
and  there  ^ttli^;,  and  that  upon  lyiprehend- 
Ing  an  attack  upon  his  pnson,  if  any  he  did 
so  apprehend,  he  took  the  pistol  In  his  hand 
with  the  Intaitton  (tf  resisting  andi  attack, 
then  yon  are  Instructed  that  under  such  dr- 
cumstanoes  the  defendant  would  not  be 
guilty,  and,  If  you  so  find  the  taeta,  yon  will 
acquit  the  defendant" 

There  are  other  charges  along  the  same 
line  which  were  asked  and  refused;  but  we 
are  of  oi^on  the  conrt  did  not  err -in  refus- 
ing the  requested  Instructions,  inasmuch  as 
he  bad  sufficiently  presented  these  phases 
of  the  law ;  nor  do  we  believe  the  court  was 
in  error  in  refusing  to  charge  theyjury  that 
the  fact  that  appelant  placed  the  pistol  in 
the  buggy  and  carried  It,  as  he  says  he  car- 
ried it,  under  the  drcnmstances  detailed  by 
himsdf,  without  taking  Into  consideration 
the  state's  evldehce^  that  he  was  Justified  in 
carzying  the  i^stol.  If  appellant  was  going 
about  his  usual  business,  and  had  been  in- 
formed that  unknown  parties  would  llkdy 
assault  him,  or  had  threatened  to  do  so,  and 
not  knowing  who  the  parties  were,  be  would 
l>e  Justified  In  preparing  tot  bis  defense 
against  such  assault  But  under  the  facts  of 
this  case  the  appellant  himself  makes  it  aih 
parent  that  be  was  not  going  about  his  usual 
budnesi^  bnt  was  going  about  the  dty  Inter- 
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esting  himself  In  tbe  candidacy  of  Mr,  Ryan 
for  zoayor  of  the  city.  This  he  ml^t  do; 
but  he  was  not  Justified  in  going  from  polling 
place  to  polling  place  carrying  a  idstol  and 
conducting  himself  as  the  witnesses  state  he 
was  doing.  This  would  be  carrying  the  doc- 
trine of  carrying  a  pistol  nnder  oar  law  be- 
yond what  was  intended  by  the  law  to  pro- 
tect him  In  carrying  the  plrtoL  Therefore 
the  coort  did  not  err  In  living  the  charges 
quoted  and  similar  charges  presenting  t}tin 
phase  of  his  contoition.  Under  the  facts  we 
think  appellant  was  not  Insttflea  in  carrying 
the  plstoL 

Believing  there  was  no  such  error  commit- 
ted as  deprived  appellant  of  a  fair  trial,  or 
deprived  him  of  any  legal  rights  under  the 
pistol  law,  we  tiilnk  the  Judgment  on^t  to 
be  affirmed,  and  it  ia  accordingly  ao  ordered. 


COOPER  T.  STATE.  ■ 
(Conrt  of  Crimbial  o'  Texas.  Dec.  17, 

1.  HoiaoiDX  (g  80&*>— Etidbncb— NiouacifT 
HoinoiDB. 

Evidence  In  a  trial  for  homicide  MA  not 
to  raise  the  iBsae  of  negligent  homicide 
^  [Bd.  Note.— For  other  caBes,  see  Homicide, 
Crat  Dig.  if  619,  660,  652-665;  Dec.  Dig.  | 
suO.*] 

2.  HouciDK  '(I  165*)— E VI  DBiTOB— Person Ai. 
Rzt^TioNS— iLl  Trkatmknt. 

On  a  trial  of  accnsed  for  the  murder  of 
hb  wife,  evidence  of  his  ill  treatment  of  her 
daring  their  marriage  of  IS  months  was  ad- 
misirible  of  Itself,  and  especially  so  in  connec- 
tion with  other  testimony  showing  his  contin- 
nons  ill  'treatment  of  her  down  to  the  time  of 
die  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  319;  Dec.  Dig.  |  166.*] 

S.  GBIHIHAI.  IiAW  (I  115S*)— APPBAZr-DlS- 
OBETIOM  or  TBUI.  CottBT— BXOEFTIOII  OW 
BVIDENCI. 

Where  relatives  of  accused  were  present 
at  the  trial  and  heard  the  testimony  of  a  wit- 
ness for  the  state  after  the  rule  had  been  in- 
voked, but  the  state's  attorney  at  the  time  did 
not  know  that  their  knew  anything  about  the 
case,  but  after  adjournment  of  the  first  half 
day  of  trial  had  them  sworn  and  placed  under 
the  rule,  the  trial  court,  in  permitting  them  to 
testify,  (Ud  not  abase  lus  mscretlwif  so  as  to 
afford  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
La^.^Oent  Dig.  Q  8061-8066;  Dea  Dig.  | 

4.  CaiionAi.  IiAW  (|  706*)— Tbui^Bxobp- 

TION  or  EVIDBNCB. 

A  witness  for  the  state  did  not  or  would 
not  remember  that  he  had  told  the  county  at- 
torney that  immediately  before  the  shooting 
by  accused  deceased  told  accused  "not  to  shoot 
her,"  but  testified  that  he  said  "not  to  hurt 
her,"  whereupon  the  county  attorney  held  be- 
fore him  and  examined  him  from  a  statement 
made  by  him  shortly  after  the  shooting  that 
deceased  had  said  to  accnsed,  "Don't  shoot 
me."  The  witness,  ^en  recalled  the  follow- 
ing day  testified  that  deceased  had  said,  "Don't 
shoot  me."  Held,  that  there  was  no  error  in 
permitting  such  examination  by  the  county  at- 
torney. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1661;  Dec.  IKg.  {  706.*] 


6.  HoidciDB  (I  126*)  —  "BzcmsABU  How- 
cide"— Accident  or  Misfobtuhe. 

Homicide  is  excusable  where  the  death  of 
a  human  being  happens  by  acddent  or  misfor- 
tune. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent  Dig.  H  189.  190;  Dec.  E^.  S  126.* 

For  other  definitions,  see  Words  and  Phras- 
es, yoL  3,  pp.  2655,  26fe6.] 

6.  Gbhonai.  Law  d  829*)— TsiAi^REQUEer- 
E»  iNBTBUonoNS— Given  iNBTBncnoNs. 

Where  the  court  correctly  submitted  the 
Issne  of  excusable  bomidde  by  accident  or  nda- 
fortune,  there  was  no  error  In  refusing  the  de> 
fendant's  special  charge  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  DecrtHg.  |  829:*] 

7.  Gbiminal  Law  (|  778*)— TBLU^IzrsXBHO- 

TIONS— BUBDBN  OP  PROOF. 

The  court  was  not  called  upon  to  give  de- 
fendant's charge  that,  as  the  evidence  intro- 
duced by  both  the  state  and  himself  showed  his 
statement  that  he  shot'  and  killed  deceased  by 
accident,  and  did  not  intend  to  kin  her,  the 
state  must  show  that  such  statement  was  false, 
where  in  effect  he  did  so  charge,  and  the  jury, 
without  believing  that  Us  claimed  acadental 
shooting  was  false,  could  not  have  convicted  of 
murder  in  the  second  d^ee. 

[Ed.  Not^.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1846-186%  1854r-1857,  1980, 
1967;  Dec  IMg.  {  778.*] 

S.  Homicide  ({  18*)— MaxrauijaHns — Re- 
plied Maucs. 

■  In  murder  in  tiie  second  degree  malice 
win  be  Implied  from  die  fact  of  an  unlawful 

killing  not  justified  or  excused. 

[Ed.  Note.— For  other  cases,  see  Honddde, 
Cent  Dig.  S  18;  Dec  Dig.  |  18.*] 

Appeal  from  District  Court,  HcLennan 
County;  Rlt^ard  I.  IVTanroe,  Judge. 

Eugene  Cooper  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Taylor  ft  Forrester,  of  Waco,  for  aroellant. 
O.  XL  Lane,  Asst.  Atty-  Qv^  tat  the  SUta 

FBBMDBROASi;  P.  J.  AppeUant  waa 
convicted  of  murder  in  the  second  degree, 
and  his  punishment  fixed  at  25  years*  con- 
finement in  the  penitentiary. 

The  statemoit  of  facta  ia  viUe  lengOiy. 
The  material  evidence,  howerer,  is  not  ex- 
tensive. The  statement  shows  the  witneeses 
were  examined  in  chief,  crossed,  re-examined^ 
recrooocd  over  and  over  again— simply  a  re- 
hashing of  the  same  matter  without  develop- 
ing anything  additional  in  most  of  the  re-ex- 
amlnationa.  The  appellant  and  hla  deceased 
wife,  whom  be  was  convicted  of  murdering, 
and  appellant's  sister  and  a  man  by  the  name 
of  George  Bradabaw,  all  lived  la  a  small 
honae  at  the  time  ot  the  killing;  appellant 
and  his  wife  In  one  room,  and  appellant's 
sister  and  Bradahaw  in  another.  Th^  Ukd 
been  thus  living  for  a  few  numths  prior  to 
the  killing.  Betweoi  7  and  8  o'clock  on  Jan- 
nary  6^  1918,  Uieee  fonr  persons  together 
went  to  a  plctote  show  in  Waco,  wlwe 
they  reniained  till  abont  10  o'ChxA;  ttey 
then  went  to  a  negro  dnbtioose,  all  Oie  par- 
ties being  negroes,  where  they  remained. 


•7*r  othsr  cases  se*  asms  tople  and  section  NOUBBB  In  Deo.  Dig.  a  An.  Dig.  Key-No.  Ssrlts  A  lUp'rlndssM 
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dancing,  drinking,  and  frolicking  till  3  or  4 
o'clock  in  the  morning.  Bradshaw  and  ap- 
pellant's sister  went  home  first  and  went  to 
bed.   Appellant  and  his  wife  went  later. 

At  the  time  of  the  killing  appellant  and  de- 
ceased had  been  married  less  than  18  months. 
For  several  months  after  their  marriage 
they  lived  at  a  different  place  from  where 
the  killing  occurred.  A  few  months  before 
the  killing  th^  moved  to  the  place  where 
it  occurred. 

Oussie  Perry,  a  sister  of  deceased,  testified 
that  she  knew  how  appellant  treated  de- 
ceased when  he  found  deceased  had  been  to 
see  any  of  her  kinsfolk ;  that  he  treated  her 
mean,  though  she  never  saw  Mm  strike 
her;  that  on  the  Saturday  night  before  the 
killing  deceased  was  at  her  house;  when 
appellant  came  and  knocked  on  the  door,  de- 
ceased opened  It.  and  he  told  her  to  "come  on 
down ;  you  know  If s  7  o'clock." 

Saia  Ware,  deceased's  cousin,  testified  she 
knew  of  trouble  between  Ada  Moore,  de- 
ceased, and.  appellant  after  deceased  and  ap- 
pellant were  married;  that  deceased  caught 
appellant  In  bed  with  Ada,  and  at  the  time 
pulled  him  out  of  the  bed,  and  then  told  Ada 
that  she  had  married  appellant,  and  did  not 
want  to  catch  her  with  him  any  more. 
Thereupon  Ada  Jumped  on  and  had  a  flg^t 
with  deceased ;  that  this  Moore  woman  was 
not  the  only  one  that  appellant  had  anything 
to  do  with;  that  there  was  another  woman 
by  the  name  of  Crystlne;  that  after  appel- 
lant and  deceased  were  married  they  were 
at  a  picture  show  one  night,  and  appellant 
sat  by  Crystlne  In  this  show ;  that  deceased 
went  to  him  and  wanted  him  to  come  and  sit 
with  her;  that  he  told  her  to  go  on  back, 
and  after  they  went  borne  from  the  picture 
show  appellant  jumped  on  deceased,  hit  her 
with  his  flst,  and  started  to  hit  her  again 
when  he  was  prevmited  by  one  who  was  pres- 
ent; that  appellant  just  stayed  with  de- 
ceased when  be  got  ready. 

Mrs.  Mattie  Hayden,  a  white  neighbor,  tea- 
tlfled  she  lived  directly  across  the  street 
from  appellant  and  deceased  at  the  time  of 
the  killing  and  for  a  few  months  continuous- 
ly theretofore;  that  sometimes  appellant 
seemed  to  be  kind  to  deceased,  and  then 
again  he  would  abuse  her;  that  she  had 
heard  him  curse  her,  and  had  seen  him 
draw  a  gun  on  her  In  the  f&II  during  cotton 
picking  time  before  the  killing;  that  he 
seemed  to  be  mad  at  the  time,  but  his  wife 
was  laughing ;  that  the  night  of  the  killing 
she  heard  appellant  and  deceased  when  they 
got  home  Just  before  the  killing;  when  he 
stepped  up  on  bis  gallery,  she  heard  him  say, 
"I  will  show  you;"  that  they  then  went  in 
the  house,  when  she  heard  loud  talking,  but 
could  not  hear  what  they  said ;  and  that  she 
then  heard  the  report  of  the  gun. 

The  evidence  further  shows  that  the  wom- 
an Ada  Moore  was  at  the  clubhouse  with 
the  others  the  night  of  the  killing.  Uzzie 
Brown,  who  was  at  the  dub  that  nlgbl;  tes- 


tified that  appdlant's  mother  was  also  there, 
and  that  she  and  appellant's  mother  lived 
together,  but  after  they  separated,  when  going 
home  that  night  she  went  on  home,  but  appel- 
lant's mother  'stayed,  waiting  to  see  appel- 
lant ;  that  she  did  not  know  what  she  wanted 
to  see  him  for,  but  that  some  of  the  parties 
at  the  club  said  they  (appellant  and  deceased) 
.were  fussing  up  at  the  club;  that  she  never 
heard  it  herself;  that  afterwards  appellant's 
mother  came  on  to  her  house,  and  still  later 
appellant  and  his  wife,  going  to  their  home, 
passed  their  house,  and  appellant's  mother, 
hearing  them,  opened  the  door  and  called  to 
deceased,  saying,  "Was  he  there?"  Deceased 
replied,  "Oh,  I  don't  know." 

Edna  Cooper,  appellant's  Edster,  who  lived 
in  the  house  with  them  and  George  Brad- 
shaw,  on  cross-examination,  testified  that  she 
bad  heard  appellant  and  deceased  fuss  and 
then  make  up  several  times  while  they  were 
living  together ;  that  It  was  just  kind  of  fuss- 
ing, not  reel  fussing;  that  appellant  did  not 
fuss  with  the  deceased  much ;  that  sbe  did  not 
know  what  appellant  had  ever  had  to  do  with 
Ada  Moore,  but  bad  seen  them  talking  to- 
gether, like  that;  that  she  bad  heard  de- 
ceased hurrahing  appellant  about  Ada  Moore, 
and  sbe  herself  had  hurrahed  him  about  her. 

George  Bradsbaw,  who  was  living  In  the 
bouse  with  appellant  and  deceased  and  ap- 
pellant's sister,  Edna  Cooper,  and  had  for 
some  time  before  the  killing,  testified:  That 
be  went  home  that  night  before  appellant 
and  deceased,  and  when  they  came  he  had 
gone  to  bed  and  was  asleep.  That  about 
S  or  4  o'clock  in  the  morning  appellant  and 
deceased  came  borne,  and  appellant  did  not 
knock  at  the  door,  but  sboc^  It,  and  before 
he  could  get  to  it  shook  it  again.  That  he 
then  opened  it  and  said  to  appellant  "H^, 
qnlt  tiiat  beating  at  the  door  that  way." 
That  be  went  on  back  to  bis  bed,  and  the  de- 
ceased and  appelant  came  In  the  room. 
That  a  lamp  was  burning  at  the  time.  That 
the  deceased  walked  up  to  the  dresser  and 
took  her  hat  off,  and  put  It  on  the  dresser, 
^at  appellant  went  over  to  where  his  gon 
was,  picked  it  op,  backed  back  a  few  steps, 
breeched  and  unbreeched  the  gun,  and  said 
to  deceased,  "You  are  always  talking  about 
kllllug  me."  She  said,  "I  wouldn't  hurt  you 
for  nothing,  Eugene."  He  said,  "You  are 
always  talking  about  killing  me."  Sbe  said, 
"No,  Eugene,  don't  shoot  me;  I  wouldn't 
hurt  you  for  nothing."  And  he  said,  "Yon 
are  a  damn  He,"  and  shot  her  in  the  left  arm 
and  left  side,  from  which  wounds  she  died 
a  few  hours  later.  That  all  the  time  from 
the  time  appellant  picked  up  the  gun  on  this 
occasion,  while  he  was  breeching  and  un- 
breechlng  it,  and  backed  back  a  few  steps,  be 
was  pointing  the  gun  all  the  time  at  the  de- 
ceased, and  seemed  to  be  a  little  mad. 

It  seems  that  the  firing  of  the  gnn  or  the 
commotion  at  the  time  put  out  the  Ugbt  De- 
ceased, when  shot,  fell,  and  began  taolloelng 
and  calling  for  Bdna  Cooper.  Edna  relighted 
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tbe  lamp,  and,  finding  deceased  shot,  Brad- 
ahav  went  off  after  a  doctor,  and  told  the 
poUcew  He  could  not  And  a  doctor;  tmt  the 
police  at  once  went  to  the  bouse  irtiere  tbe 
killing  occurred.  Soon  after,  or  about  the 
tim^  Qw  police  got  tbere  tiie  doctor  arrived. 
In  meantime  many  of  the  n^bbors,  hear- 
ing the  shooting  and  the  conunotion,  hnrzledly 
went  over  to  tiie  bous&  Numerons  witnesses 
who  first  got  there  and  the  policemen  tes- 
tified that  wb»i  they  first  got  to  tbe  parties 
deceased  bad  been  put  on  the  bed;  appellant 
was  standing  or  kneeling  by  her,  or  alternate- 
ly, one  or  the  other,  and  trying  time  and  time 
again  to  get  her  to  say  she  had  shot  hraself ; 
the  deceased  would  never  say  so;  that  the 
deceased  would  not  tell  tlie  doctor,  any  of 
the  policemen,  or  others  present  who  had 
shot  her,  or  bow  it  had  occorred,  until  repeat- 
edly urged  and  pressed  to  do  so;  that  ap- 
pellant at  first  expressly  denied  that  be  had 
■hot  her.  During  tbe  time  appellant  went 
out  of  tbe  room  somewhere.  While  he  was 
absent  deceased  then  told  tbe  police  and 
those  iveeent  that  tbe  awellant  had  Bbot 
her.  They  then  had  him  come  back  In  the 
room  where  she  waa.  The  substance  of  the 
testimony  of  the  poUcemen  then  Is  that  she 
again  stated  to  appellant  that  he  had  shot 
her,  and  Mr.  Harbour,  one  of  the  poUoemen, 
testified  that  when  appellant  was  first  called 
back  in  he  sold  to  deceased,  "Honey  yon  done 
it"  She  replied,  "Honey,  you  done  It;"  and 
he  said,  "No,  1  didn't  either."  She  said, 
"Yea,  you  did;  you  know  you  did."  He 
then  said,  "Yes,  I  did  do  it,  but  it  was  an 
accident;  I  taken  the  gun  oflC  of  the  bed  and 
went  to  1^  it  in  tiie  comer,  and  It  went  off 
and  shot  her." 

Appellant  himself  testified,  in  effect,  deny- 
ing that  be  liad  tried  to  g^  deceased  to  tell 
that  she  bad  shot  herself;  and  he  denied  that 
he  bad  denied  shooting  her.  but  claimed  in 
bis  testimony  on  the  trial  that  he  had  shot 
her  acddoit^,  tiiat  the  gun  went  off  when  he 
was  breeching  or  unbreechlng  it,  and  that  he 
bad  no  intention  of  shooticg  or  killing  her. 
He  did  testis  that  when  they  came  from 
the  dub  that  night  and  bis  wife  was  at  the 
dresser  she  said,  "I  ought  to  kill  yon,"  some- 
thing about  like  that,  and  that  reminded  him 
of  his  gun.  He  denied  the  balance  of  tbe  con- 
versation  between  them  as  testified  to  by 
Bradshaw.  Be  also  in  effect  denied  that  he 
had  any  trouble  or  mistreated  his  wife  at 
any  time,  and  expressly  denied  the  testimony 
of  BITS.  Hayden.  In  fact  his  whole  testimony 
and  defense  was  an  accidental  shooting  and 
kilUng. 

[1]  We  hare  carefully  read  and  studied  the 
evidence,  and  In  our  opinion  negligent  homi- 
cide was  not  raised,  and  the  court  did  not  err 
in  refusing  to  submit  such  question  to  the 
Jury. 

[I]  By  one  of  appellant's  bills  of  excep- 
tions he  objected  to  the  testimony  of  said  wit- 
ness Ella  Ware  as  to  what  she  testified  about 
bis  treatment  of  the  deceased,  claiming  that 


tbe  transacticHu  and  matters  told  about  by 
bar  were  too  remote  from  the  killing,  and  no 
relation  or  connection  therewith  was  shown 
between  those  transactions  and  the  killing, 
and  such  evidence  was  calculated  to  pr^ndlce 
the  Jury  against  him,  and  such  testimony 
would  throw  no  light  upon  or  illustrate  his 
motive  In  the  killing.  We  think  this  testi- 
mony was  admissible  of  and  within  itself 
but  especially  so  in  connection  with  the  tes- 
timony of  other  witnesses  showing  practical- 
ly a  continuous  ill  treatment  of  her  by  Mm 
down  to  the  very  time  of  the  killing.  See 
section  1236,  White's  Ann.  P.  O;  and  sec- 
tion 1074,  subd.  c  of  his  Ann.  G.  C.  P. 

[3]  By  another  bill  he  complains  that  the 
court  erroneously  permitted  said  witnesses 
Ella  Ware  and  Oussle  Perry  to  testify,  be- 
cause they  had  been  presoit  In  the  court- 
room and  heard  the  testimony  of  George 
Bradshaw  after  the  rule  had  been  invoked 
and  enforced.  The  court,  in  allowing  this 
bill,  explained  and  qualified  it  by  stating  that 
tbe  state's  attorney  did  not  know  that  said 
witnesses  knew  anything  about  tbe  case  at 
tbe  time  the  rule  was  Invoked,  but  was  ad- 
vised that  relaUvea  of  deceased  were  in 
court ;  aft^  court  adjourned  be  then  talked 
with  them,  and  on  the  following  niOTDlng  bad 
them  sworn  and  placed  under  the  rule;  that 
the  ease  had  been  on  trial  only  on»-haU  day ; 
and  they  heard  no  other  witness  testify  ex- 
cept Bradshaw.  Tbe  law  In  such  matten; 
as  uniformly  held  by  this  court,  gives  the 
trial  Judge  wide  dlscreticm  in  pomltting  a 
witness  to  testify  under  such  circumstances, 
and  will  not  reverse  a  case  where  he  has  thus 
used  his  discretion  except  In  clear  cases  of 
abuse.  Branch's  Orlm.  Law,  S  881t  uid  cases 
cited.  We  think,  under  the  drcnmstance^ 
the  court  did  not  Improperly  ezerdse  his  dis- 
cretion in  permitting  these  witnesses  to  tes- 
tify. 

[4]  By  his  only  otbo*  Mil  he  complains 
that  the  court  erred  In  permitting  the  char- 
acter of  examination  by  the  county  attorn^ 
of  the  state's  witness  said  Bradshaw,  In  ef- 
fect, tlut  he  asked  him  leading  questions, 
and  held  a  paper  In  front  of  him  (the  county 
attorney),  and  questioned  the  witness  from 
said  paper,  represeatlng  that  It  was  a  writ- 
ten statement  signed  by  the  witness  in  the 
county  attorney's  office  three  days  after  the 
shooting.  The  bill  develops  that  the  witness 
at  that  time  did  not  remember  or  would  not 
remember  that  he  had  told  the  county  attor- 
ney that  Immediately  before  the  shooting  of 
the  deceased  by  the  appellant  she  told  appel- 
lant "not  to  ehoot  her" ;  he  then  testified 
that  she  said  not  to  hurt  her.  Tbe  court,  In 
approving  this  bill,  qualified  and  explained  it 
by  stating  that  the  paper  mentioned  as  being 
held  before  the  county  attorney  while  he  was 
examining  this  witness  was  a  statement 
made  by  said  witness  shortly  after  the  kill- 
ing, in  which  tbe  witness  made  tbe  statement 
that  the  deceased  said  to  defendant  **D(m't 
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ahoot  me."  The  wltneas  did  not  answer  the 
qnestloii  u  Indicated  In  the  bill,  bat  wm 
recalled  by  the  state  on  the  day  following  hla 
first  appearance  on  the  stand,  when  he  testl- 
fled  without  hesitation  Oat  deceased  said 
to  defmdant,  among  other  thlnga,  *'D<Hi*t 
shoot  me."  As  qnaUfled  tor  the  conrt,  thte 
bill  piesents  no  erron  Garter  r.  Stat^  09 
Tex.  Gr.  B.  78^  m  8.  V.  215. 

In  SDbmlttlng  murder  In  the  seeraid  degree 
to  (he  Jury  for  a  flndlzuk  the  court  charged 
the  Jwy:  *Vow,  If  you  beUeve  fnnn  the  eri- 
doice,  b«yond  a  reasonable  doubt,  that  the 
defendant,  Bugene  Cooper,  in  tiie  conn^  of 
McLennan  and  state  of  Oi^ezas,  did,  on  or 
about  the  time  alleged  in  the  indictmoit, 
with  a  gun,  and  that  the  same  was  a  deadly 
weapon,  and  one  reasonably  calculated  and 
likely  to  produce  death  by  ttte  mode  and 
manner  c£  its  use  in  a  sudden  passion,  and 
not  nnder  drcumatances  which  would  reduce 
the  killing  to  an  accidental  or  ejrcn  sable 
kUling,  did  unlawfully  and  with  Implied 
malice  shoot  and  thereby  kill  said  Pearl 
Cooper,  you  will  find  him  guilty  of  murder 
In  the  second  degree,  and  assess  his  punish- 
ment at  confinement  In  the  penitoitlary  for 
any  period  that  the  Jury  may  determine,  pro- 
Tided  It  be  tor  not  less  than  five  years." 

[i,  I]  Ihen  Immediately  followed  It  'With 
the  further  diarge:  "Homicide  la  ercoaable 
when  the  death  of  a  human  being  happens 
by  accident  or  misfortune.  Now,  If  yon  be- 
lleve  from  the  evidence  that  the  defendant 
shot  and  killed  the  said  Faarl  Cooper,  but  if 
yon  further  beUeve  from  the  evidence  that 
In  the  bree<!hiic  or  unbreechlng,  or  hand- 
ling the  gun  with  which  the  tihootlng,  It  any, 
was  done  said  gnn  was  acddentally  discharg- 
ed, thereby  shooting  and  killing  the  said 
Pearl  Cooper,  or  if  yon  have  a  reasonable 
doubt  thereof,  then  you  will  return  a  verdict 
of  not  guU^."  These  charges  correctly  sid>- 
mitted  the  issues  to  Uie  jury,  and  the  court 
did  not  or  in  refusing  appeUan^s  special 
charge  Na  2,  on  the  snbjiect  of  excusable 
homicide  by  accident  or  mlsfortime,  as  the 
court's  chuge  had  fully  and  substantlaUy 
already  so  tiharged. 

it}  Under  the  state  of  the  evidence  In  this 
case  the  court  was  not  called  upon  to  give 
appellant's  third  special  cba^e,  requiring 
that,  as  the  evidence  introduced  by  both  the 
state  and  the  defendant  as  to  his  admlsslonB 
and  statements  In  which  he  stated  that  he 
shot  and  killed  the  deceased  1^  accident,  and 
did  not  intend  to  shoot  and  kill  hor,  the  state 
must  show  that  his  said  statement  was  false; 
otherwise  to  acquit  blm.  Besides,  in  suh- 
mittlng  the  case  to  the  Jury,  as  shown  above, 
the  conrt,  in  effect,  did  so  charge,  and  the 
Jury  could  ,not  have  found  the  verdict  it  did 
without  believing  that  his  claimed  accidental 
shooting  of  deceased  ^thont  intention  to 
kill  her  was  ftlae. 

The  conrt  In  this  case  correctly  defined 
murder  In  the  first  degree  In  accordance  with 
the  8tatut&    He  also  fully  defined  express 


malice.  In  a  separate  paragraph  he  quoted 
the  lattw  part  of  the  d^nitlon  of  murder 
(article  U40,  P.  O):  "Unxder  Is  dlsUngaish- 
able  from  every  other  qpedes  of  homicide 
the  absence  of  drcnmstances  nUdi  reduce 
the  offense  to  negligent  homldde  or  man- 
slau^ter,  m  which  excuse  or  justify  the 
homicide."  Then  he  charged  on  murder  in 
the  seotnd  degree  as  follows:  "Mialice  Is 
also  a  necessary  ingredlmt  ot  Om  offense  of 
murder  In  the  second  degree.  The  distin- 
guishing feature,  however,  so  far  as  the  ele- 
ment ot  maUce  Is  concerned,  is  that  in  mui^ 
der  In  the  first  degree  malice  must  be  proved 
to  the  sadsCactlon  ttf  the  jury,  b^ond  a  rea- 
sonable doubt,  as  an  existing  fact,  while  in 
murder  In  the  second  degree  mslice  wiU  be 
implied  from  the  fact  of  an  unlawful  killing. 
Implied  niaUce  Is  that  whlidi  the  law  infers 
from  or  Imputes  to  certain  acts,  however 
suddenly  done.  Thus,  when  the  fact  of  an 
unlawful  killing  Is  estabashed,  and  the 
facts  do  not  establish  ezpresa  malice  beyond 
a  reasonable  doubt,  nor  tend  to  mitigate^  ex- 
cuse^ or  Jnstlfr  the  act,  theax  the  law  implies 
malice,  and  the  murder  Is  in  Vm  second  de- 
gree; and  the  law  does  not  ttatbet  define 
murder  In  the  second  degree  than,  if  the 
killing  Is  shown  to  he  unlawful,  and  there  is 
nothing  In  evldmce  on  the  one  hand  showing 
express  maUce,  and  on  the  other  hand  there 
is  nothing  In  evldoioe  that  will  reduce  the 
killing  below  the  grade  of  murder,  then  the 
law  Implies  mattes,  and  the  homicida  Is  mnr^ 
der  in  the  second  degree.  The  instrument  or 
means  by  which  a  homicide  is  committed  Is 
to  be  taken  into  conslderatton  In  judging  the 
Intent  of  the  party  offending.  If  the  instru- 
ment be  one  not  Uk^  to  produce  death,  it 
is  not  to  be  presumed  that  death  wks  de- 
signed, nnless  from  the  manner  in  which  it 
was  used  such  Intention  evidently  aroears." 

[I]  Appelant  complains  of  this  part  of  the 
court's  charge  whettin  the  court  states  "that 
in  murder  in  the  second  degree  malice  will 
be  implied  from  the  taxt  <KC  an  unlawful 
kUUng."  claiming  that  this  Is  not  the  law,  and 
that  such  language  should  not  have  been 
used  in  the  charge  in  this  case. 

In  the  recent  case  of  Hicks,  168  S.  W.  — ^ 
from  Caldwell  county,  not  yet  offldally  re- 
ported, in  discussing  this  identical  question, 
we  said:  "The  definition  of  murder  in  the 
second  degree,  and  how  and  when  the  law 
Infers  malice  from  an  unlawful  killing  in 
exBSt  accordance  with  Uie  two  paragraphs 
of  the  court's  charge  above  quoted,  has  been 
the  established  law  of  this  state  ever  alnce 
we  have  had  two  degrees  of  murder.  Judge 
White,  in  his  Ann.  P.  O.  in  section  12S7, 
after  stating  what  is  ipso  facto  murder  of 
the  first  degree,  says:  'If,  however,  they  do 
not  establish  murder  committed  In  one  of 
these  modes,  and  do  not  show  any  Justifica- 
tion, excuse,  or  mitigation  for  the  homidde, 
the  law  implies  the  malice  and  the  murder 
Is  in  the  second  degree* — citing  McCoy  v. 
States  25  Tex.  38  [78  Am.  Dec.  6201;  Jordan 
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v.  St&te,  10  Tex.  479;  Hamby  v.  State,  36 
Tex.  623;  Jones  t.  State,  IB  Tex.  168  [62 
Am.  Dec  550];  Atkinson  v.  Btate,  20  Tex. 
822;  Farrer  v.  State,  42  Tex.  265;  Tarrell  t. 
State,  43  Tex.  603;  HIU  r.  State,  11  Tex. 
App.  456;  EUlson  T.  State,  12  Tex.  App.  557; 
Nerland  t.  State,  18  Tex.  ^tp.  086;  Mar- 
tinez T.  State,  80  Tex.  App.  129  [16  S.  W. 
787,  28  Am.  St  Bep.  89!Q ;  Oillden  t.  State, 
38Tex.0r.  R.50&[27S.  W.  188];  Baltrip  T. 
States  80  Tex.  App^  54B  [17  S.  W.  UOC]. 
Again,  In  section  1209,  be  saTs:  ImpUed 
malice  la  the  esaoitlal  characteristic  'of  mur- 
der In  tiie  aeocmd  d^ree.  It  to  not  a  fact, 
bnt  an  Inferenoe  or  condn^n  dedndble 
from  parUcnlar  facts  and  drcnmatances 
JodidaUy  ascertained.  Ttaos,  when  the  fact 
of  an  unlawful  killing  is  established,  and 
tbere  are  no  drcomstanoes  In  evldenee  which 
show  the  existence  of  express  maltce,  or 
whlcli  tend  to  mitigate,  excuse,  or  Justify  tlie 
act,  then  the  law  Implies  maUce,  and  the  of- 
fense is  murder  in  the  second  degree' — cit- 
ing Uartines  t.  State,  supra;  Harris  t. 
State,  8  Tex.  App.  90;  Toonery  t.  State,  S 
Tax.  App.  168;  Douglass  State,  8  Tex. 
App^  020;  Hnbby  v.  State,  8  Tel.  App.  587; 
Hill  T.  Stat^  supra;  Ellison  r.  State,  supra; 
Neyland  r.  State,  supra;  Reynolds  t.  State, 
14  Tex.  App.  427;  Turner  t.  State,  16  Tex. 
App.  878;  Stanley  t.  State,  16  Tex.  App. 
492 ;  Smith  t.  State,  10  Tex.  App.  95 ;  Hart 
Y.  State,  21  Tex.  App.  163  [17  S.  W.  421] ; 
Baltrip  T.  State,  supra.  This  court,  in  Bar- 
ton T.  State,  53  Tex.  Or.  R.  446  [111  S.  W. 
1042],  expressly  approved  and  commended  as 
admirably  presenting  the  law  on  the  subject 
a  charge  of  which  the  two  paragraphs  first 
above  qaoted  are  literally  the  same.  Mr. 
Branch,  in  his  Criminal  Law,  S  426,  in  the 
first  subdivision  on  page  255,  gives  as  a  cor- 
rect charge  substantially  the  first  paragraph 
above  quoted,  citing  Douglass  r.  State,  8 
Tex.  App.  520,  Neyland  v.  State,  13  Tex. 
App.  036,  supra,  and  Gonzales  v.  State,  30 
Tex.  App.  224  [16  S.  W.  978],  and  then  fol- 
lows with  a  literal  copy  of  the  second  para- 
graph as  the  law  on  the  subject,  and  cites 
Barton  v.  State,  supra;  McOrath  v.  State,  35 
Tex.  Cr.  R.  423  [34  S.  W.  127,  941];  Smith  v. 
State,  46  Tex.  Cr.  R.  553  [78  S.  W.  694]; 
Carson  v.  State,  67  Tex.  Cr.  B.  896  [123  S. 
W.  590,  136  Am.  St  Rep.  981];  and  HrrIs 
V.  State,  8  Tex.  App.  90." 

The  charge  of  the  court  In  this  case  was 
correct  on  Uiis  point  and  In  accordance  with 
the  law,  and  appellant's  objections  thereto 
present  no  error.  Taking  the  chaise  as  a 
whole,  which  mast  always  be  done,  It  was 
an  admirable  announcement  of  the  law,  and 
presents  to  the  jury  for  a  finding  In  accord- 
ance with  the  evidence  In  the  case. 

The  evidence  clearly  was  sufficient  to  sus- 
tain the  verdict  No  reversible  enot  Is 
pointed  oat  and  the  Judgment  wlU  be  af- 
firmed. 


JOHNSON  T.  STATE. 
(Oonrt  of  Criminal  A^^^  of  Tsxaa.  Dae.  Ift 

1.  Cbimikal  Law  _0  1206*)  — PnmaBMSirT— 

INDKTEBMINATE  SSimKCI  L&W— BRBOT  Or 

Invaliditt. 

The  indeterminate  sentence  law  passed  at 
the  regular  session  of  tiie  83d  Legislature  (Acts 
33d  Lex.  c  132)  having  been  declared  anconiti- 
tutional,  accused,  charged  with  murder  alleged 
to  have  been  committed  October  1.  1901,  for 
whicb  he  was  placed  on  trial  In  July,  1913, 
was  entitled  as  of  right  to  have  his  punishment 
assessed  by  the  Jury,  as  provided  by  Code  Or- 
Proc.  1911,  art.  760. 

[Ed.  Note.— For  other  cases,  see  Grimhial 
Law.  Cent  Dig.  {|  3271-ia7T,  8279,  8280; 
Dee.  Dig.  |  1206.*) 

2.  HouiciDE  (I  818*)— DsouES— PtrmsiuusT. 

Where  the  law  relating  to  murder  as  it  ex- 
isted in  1901,  when  the  crime  for  which  accused 
was  placed  on  trial  was  committed,  provided  a 
different  punishment  for  murder  committed  aa 
express  malice  from  that  committed  on  implied 
malice,  he  was  entitled  to  liave  the  Jury  find 
whether  the  offense  bad  been  committed  «i  ex- 
press or  implied  malice,  and  to  have  Us  pna- 
islmient -assessed  acoordmgly. 

[Ed.  Note.— For  other  cases,  ass  Homldde, 
Gent  Dig.  H  671-070;  Dec.  Dig.  1  818.*] 

S.  HoMiciDB  ({  800*)  —  SeuT'Dxrhsb  —  Xir- 

STBUCTIOITB. 

Id  a  prosecution  for  homiddc^  an  instruc- 
tion <m  self-defense  requiring  die  Jniy  to  find 
affirmatively  that;  at  the  time  defendant  shot 
he  believed  he  had  been  actually  assaalted  and 
struck  on  the  head  with  a  hoe,  and  that  he  shot 
deceased  in  good  faith,  etc.,  in  order  to  entitle 
him  to  rely  on  self-defense,  was  emweoiu; 
such  defense  being  made  out  if  tiie  Jozy  believ- 
ed, or  had  a  reasonable  doubt,  tliat  such  state 
of  facts  existed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620^  622-680;  Dee.  Dig- 
I  800.*] 

Appeal  from  District  Court  SmlllL  Ooonty; 
J.  A.  BuUouch,  Special  Judgeu 

William  Johnson  was  convicted  ot  murder, 
and  be  appeals.  Reversed  and  remanded. 

O.  B.  Lan^  Asst  Atty,  Gen.,  for  the 
State. 

HARPER,  J.  The  appellant  In  this  case 
was  Indicted,  charged  with  murder,  at  the 
fall  term,  1901,  of  the  district  court  of  Smith 
county,  alleging  that  on  the  Ist  day  of  Octo- 
ber, 1901,  with  malice  aforethought  be  did 
Mil  John  Woods  by  shooting  htm  with  a  pls- 
toL  He  was  not  located  nor  arrested  until 
in  October,  1912.  U  years  after  the  Indict- 
ment was  returned.  He  was  not  placed  on 
trial  until  in  July  of  this  year,  the  verdict 
being  returned  on  July  16,  1913;  the  jury 
returning  the  following  verdict:  "We,  the 
jury,  find  the  defendant  guilty  of  murder," 
assessing  no  punishment.  The  court,  under 
this  verdict  sentenced  appellant  to  penal 
servitude  in  the  penitentiary  for  any  term 
of  years  not  less  than  flra  nor  longer  tban 
bis  natural  life. 

[1]  Appellant  at  the  time  the  charge  was 
given,  when  the  verdict  was  returned,  and 
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in  the  motion  for  a  new  trial,  objected  to 
the  action  of  the  court  In  his  charge  autbor- 
izlng  the  return  of  this  charactw  of  verdict, 
and  to  the  action  of  the  jury  In  returning  a 
verdict  In  which  no  penalty  Is  assessed,  and 
to  the  action  of  the  court  In  Itself  assessing 
the  punishment  to  be  undergoiw  by  appellant 
In  the  case  of  Bx  parte  Banddl  MamhaU, 
161  S.  W.  112,  recently  decided,  but  not  yet 
rq^rted,  we  hdd  the  indeterminate  Bentaaee 
law,  as  passed  by  the  regular  session  of  the 
33d  X«elflilatnre  (Acta  83d  Leg.  c.  132),  void 
tat  the  reasons  stated  In  aroellant'a  sixth  bill 
of  exc^ttlona ;  and*  vhUe  in  a  number  of  oth- 
er bills  of  exowtims  appellant  statea  a  num- 
ber of  other  reasons  why  he  thlnka  the  law 
Toid,  we  do  not  deem  it  neoeseary  to  dlaeuM 
these  other  grounds.  And,  having  held  the 
first  Indeterminate  sentence  law  void,  appel- 
lant the  right,  as  contended  by  him  In 
hla  third  Ull  of  eseBptiana,  to  have  the  Jury 
and  not  the  trial  Judge  assess  the  punishment 
he  should  undergo  for  this  violation  of  the 
law.  Article  760  of  the  Code  of  Orim.  Free. 
(1011  Revision). 

[2]  Again,  appellant  contends  that,  as  he 
was  charged  with  having  committed  an  of- 
fense (mnrder)  tn  1001,  when  the  laws  of 
this  state  prescribed  a  dUterent  punishment 
for  murder  committed  upon  express  malice 
from  that  committed  upon  implied  malice,  he 
had  a  right  to  have  the  jury  determine 
whether  if  appellant  was  guUty  of  murder,  he 
had  committed  it  upon  express  malice  or  im- 
plied malice.  As  the  law  now  in  force  as- 
sesses the  same  punishment  for  murder, 


whether  committed  upon  express  or  implied 
malice,  and  the  punishment  may  be  more 
severe  for  mnrder  committed  upon  implied 
malice  than  could  have  been  Inflicted  when  he 
is  alleged  to  have  committed  the  crime,  then 
be  had  the  right  to  have  the  Jury  detomlne 
whether  or  not  the  oftense  of  murder  was 
committed  upon  express  or  Implied  malice, 
and,.if  th^  determined  it  was  committed  up- 
on implied  malice,  to  have  them  Instructed  to 
Inflict  the  punishment  In  accordance  with 
the  law  in  force  at  the  time  he  Is  allied  to 
have  committed  the  offense.  This  contention 
is  tile  law  of  the  states  and  the  court  should 
Have  80  instructed  the  Jury,  Artlctee  15,  16, 
17,  and  18  of  the  Penal  Ood& 

II]  On  the  law  of  self -defense,  in  para- 
graph 12  of  the  charge  the  court  required 
the  JuiT  to  find  affirmatively  that  at  the  time 
he  shot  he  believed  "he  had  been  actually  as- 
saulted and  struck  In  the  head  with  a  hoe, 
and  that  he  shot  the  deceased,  in  good  faith, 
etc:"  Thai  he  would  be  Justifled  in  shooting 
deceased.  The  law  of  this  state  does  not 
aatluMriM  the  court  to  Instruct  the  Jury  that 
they  must  find  that  the  defoidant  "acted  In 
good  faith,"  under  suidi  tdrcumstances,  nor 
that  they  must  find  the  facts  afiOrmativ^. 
The  law  Is,  It  the  Jury  believe  or  have  a  rea- 
sonabte  doubt  that  such  state  of  facts  may 
have  existed,  then  the  defendant  would  be 
entitled  to  acL 

The  other  matters  in  the  record  before  us 
need  not  be  discussed,  as  they  present  no  er- 
ror, but^  on  account  of  the  errors  above  re- 
ferred to,  the  case  is  revwsed  and  remanded. 
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ADAHS     BUTTON  et  «1. 
(Court  of  Appeati  of  Eentacky.   Jan.  7,  1914.) 

1.  Husband  akd  Win  (S  49%*)— Pbofkbtt 
— Girra. 

Where  &  hnsband,  competent  to  transact 
btuineaL  directed  a  note  glVen  for  tbe  price  of 
land  wtm  to  be  made  pa^Ue  to  the  wife,  It 
would  be  constmed  aa  a  t  to  or  ptoviaion 
for  her,  In  ttie  absence  of  asj  agreement  to  the 
contru7  or  dzcamManoea  inalcadag  a  different 
purpose. 

Wl'EH.  Note. — ^For  otfaa  caaea  eee  Hosband  and 
ife.  Cent  Dig.  H  240-255;  Dec.  Dig.  ft  49%.*] 

2.  BVIDKNOE  (i  271*)— Deouution. 

In  an  acnon  to  eBtabliah  a  trust  In  land, 
declarationa  of  plalntifTs  father  bearing  upon 
his  intention  to  create  a  trost  in  the  proceeds  of 
a  purcbaser'a  money  note,  paTable  to  bis  wife, 
pUuntifTs  Btepmotlier,  made  when  the  wife  was 
not  present,  was  not  competent  against  those 
claiming  uiuer  her. 

[Ed.  Mote.— For  other  cases,  see  Eridence, 
Gent.  Dig.  H  1068-1079.  1081-U04;  Dee.  Dig. 
i  271.*1 

Appeal  from  drcult  Coart,  Trimble  Ootmty. 

Action  by  J.  T.  Adanu  against  T.  X4.  Batton 
and  othera.  JviUgxaent  for  defendant!^  and 
{daintlff  appeals.  Afflrmed. 

O.  W.  Peak,  of  La  Grange;,  and  Bdwerds, 
Ogden  ft  Peak,  of  XjonlsriUfl^  for  appellant 
W.  R  Moody,  of  New  Oastle^  for  appelleng. 

TURNER,  J.  This  is  an  equitable  action 
by  appellant  seeking  to  hare  it  adjudged  that 
a  certain  tract  of  land  containing  27  acres 
was  held  in  trust  by  his  stepmother  for  his 
father.  F.  A.  Adams,  the  father,  had  been 
twice  married,  and  ap];>ellant  was  the  only 
child  by  the  first  nutrriage,  and  there  were 
no  children  of  tbe  last  marriage.  F.  A. 
Adams,  prior  to  March,  1893,  was  the  owner 
of  a  tract  of  27  acres  of  land  adjoining  two 
tracts  of  about  27  acres  owned  by  bis  last 
wife,  Lydia  Adams;  the  three  tracts  con- 
stituting one  farm  of  about  104  acres.  In 
March,  1893,  the  whole  farm  was  sold  to 
one  CalllB,  the  consideration  being  $3,000, 
payable  In  three  years,  and  the  note  for  the 
whole  amotint  was  made  payable  to  Lydla 
Adams,  the  wife.  CalUs  failed  to  make  any 
payment  of  any  slse  on  the  not^  and  tn  April, 
1897,  be  recouTeyed  the  whole  tract  of  104 
acres  to  Lydla  Adams,  and  his  note,  amount- 
ing then  to  $3,500  or  $3,600,  was  surrender- 
ed to  him.  F.  A  Adams  died  in  1898.  and 
Lydla  Adams  continned  to  hold,  nunage,  and 
control  the  whole  of  the  farm  conv^ed  to 
her  until  her  death,  in  1908,  except  she  sold 
4  acres  and  a  fraction  for  a  cemetery.  There- 
after, and  In  1009,  appellant  Instituted  this 
action;  the  lower  court  dismissed  his  peti- 
tion, and  he  has  appealed. 

It  is  urged  for  appellant  that  the  eTidenoe 
shows  that  in  March,  1893,  when  the  land 
was  conveyed  to  Callls,  and  In  April,  1897, 
when  he  reconreyed  It  to  Lydla  Adams,  F. 
A.  Adams  was  In  such  mental  condition  that 
be  could  not  understand  the  nature  and  effect 


of  a  contract,  and  ttiat  tat  that  reascm  Lydia 
Adams  held  tbe  title  to  the  27  acres  In  trost 
for  his  heirs. 

[1]  The  eridence  unquestionably  shows 
that  in  April,  1897,  the  condition  of  F.  A 
Adams  was  such  that  he  was  Incapable  of 
transactlug  any  business  or  under^andlag 
the  nature  and  character  of  a  contract ;  bat 
at  tbe  time  at  which  the  original  transaction 
took  place  in  March,  1893,  his  mental  coq- 
dltitm,  under  the  OTldenoe  of  all  the  witness- 
es, was  very  different,  and  much  bet^.  At 
that  time  he  was  attending  to  all  of  bis  own 
business,  conducting  bis  mercantile  establish- 
ment  In  the  usual  way,  and,  while  there  is 
some  evidence  that  he  had  bc^un  to  fhll  ixten- 
tally,  the  decided  w^ht  of  the  erldoioe  Is 
that  he  was  th^  competent  to  transact  busi- 
ness. That  being  true,  when  he  directed  tbe 
note  for  his  land  to  be  made  payable  to  bis 
wife,  the  universal  rule  Is  that  it  will  be  con- 
strued as  a  gift  to  or  provision  for  her,  in 
the  absence  of  any  agreemoit  to  the  contniy 
or  circumstances  Indicating  a  dUBnent  piir> 
I>08e.   21  Cyc  1297. 

The  evidence  disci  oees  that  F.  A.  Adamfl* 
was  a  man  of  some  property ;  that  about  tbe 
time  of  the  transaction  In  1893  he  made  an 
advancement  of  several  hundred  dollars  to 
appellant,  his  only  son. 

[2]  The  man  who  wrote  the  deed  f^m 
Adams  and  his  wife  to  CalUs  testified  that, 
when  he  ascertained  that  the  title  to  tbe  27 
acres  was  In  F.  A.  Adams,  he  called  bis  at- 
tention to  that  fact,  and  told  him  that  the 
note  ought  to  be  made  partly  payable  to  him, 
and  that  Adams  laughed,  and  said,  "I  am  not 
afraid  I  will  not  get  my  part;"  and  from 
this  it  is  urged  there  was  an  intention  upon 
the  part  of  F.  A.  Adams  to  create  a  trust. 
But  Lydla  Adams  was  not  preset  at  tbat 
time,  and,  even  It  such  a  loose,  uncertala, 
and  vague  expression  could  bb  in  any  case 
evidence  of  such  a  purpose.  It  could  not  be 
in  this  case  competent  evidence  against  Lydia 
Adams  or  those  claiming  undtt  hai: 

Judgmuit  affirmed. 


TAX7LBBB  v.  LEWIS  ft  CHAMBERS. 
(Gourt  of  Appeals  of  Kentucky.  Jan.  8,  1914^ 

1.  Plka-dino  (S  865*)— Stbikihg  Amwu- 

Want  of  Tuxfioahon. 

In  an  action  on  notes,  where  an  amended 
answer,  alleging  tbat  defendant  was  plalntilTfl 
agent  for  the  sale  of  wagons,  tbat  defendant 
agreed  to  credit  him  with  $2.50  for  every  wagon 
shipped  into  his  territory,  and  that  850  wagons 
had  been  so  shipped,  and  asking  jodgment 
against  defendant  for  tbe  balance  above  tbe 
amount  of  the  notes,  was  not  verified,  tin  ooart 
should  not  have  allowed  It  to  be  filed,  and,  after 
filing,  when  its  attention  was  called  to  the  fact 
that  It  was  not  verified,  it  properly  required  de- 
fendant to  veri^  it,  and,  where  1m  fUlcd  to 
comply  with  the  order.  HA  not  abuse  Its  diseie- 
tion  in  striking  It  from  the  files. 

[Ed.  Note.— For  otber  cases,  see  Pleadiofc, 
Cent  Dig.  H  1102-1110;   Dec.  Dig.  |  355.*! 
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2.  PUUDINO  (I  2C7*)— Btidkhcb  Aduissibls 
Uhdbb  PutADinas. 

In  an  action  on  notes,  where  the  answer 
alleged  that  defendant  was  plaintiff's  agent  for 
the  sale  of  wagons,  that  by  ois  contract  he  was 
to  be  credited  with  $2.50  for  every  wagon  ship- 
ped into  his  territory  by  plaintiff  independently 
of  him  daring  the  life  of  the  contract,  that 

Elaintifl  sold  and  shipped  into  sach  territory  a 
irge  number  of  wagons,  tbt  exact  number  of 
which  defendant  could  not  telL  and  that  upon  a 
fair  settlement  he  was  not  indebted  to  plaintiff 
In  any  snin,  and  called  upon  plaintiff  to  file  a 
statement  showing  the  number  of  wagons  so 
shipped,  every  fact  could  be  shown  under  such 
answer  which  could  have  been  shown  under  an 
amended  answer  stricken  by  the  oourt;  vhidi 
alleged  that  6tf0  wacona  ware  so  Atoped. 

[Bd.  Note^For  oUwr  cases,  see  Pleading, 
Out  Dig.  1  784;  Dec  Digr|2ST.*] 

&  Bills  and  Notes  ^  480*)—ActioN— Plead- 
ing AND  Proof. 

Where,  after  an  action  on  notea^  in  which 
defendant  admitted  the  execution  of  the  notes, 
and  alleged  that  he  was  plaintifTs  agent  for  the 
sale  of  wagons,  and  that  he  was  to  be  credited 
with  $2.EiO  for  each  wagon  shipped  Into  his  ter- 
ritory, and  that  a  large  number  of  wagons  were 
BO  shipped,  was  referred  to  a  commlsdoner.  who 
sat  for  the  purpose  of  hearing  evidence,  and  filed 
his  report,  and  after  plaintiff  had  moved  to  sub- 
,mit  the  case  for  judgment,  defendant,  who  of- 
fered no  evidence,  filed  an  amended  answer,  al- 
leging that  650  wagons  were  shipped  Into  such 
territory,  plaintiff  would  have  been  entitled  to 
judgment  even  if  the  court  had  not  stricken 
■acn  amended  answw  for  lack  of  wifieation, 
as  the  notes  made  a  prima  fade  case,  and  the 
amended  answer,  without  proof  to  sustain  it, 
did  not  defeat  plalntifl's  right  to  Judgment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  dent  Dig.  U  1B87-Ii6£l;  De&  Dig.  8 

Appeal  turn  CSrcnlt.  Court,  Bnathltt 
Oomitr. 

Actltnt  by  Lewis  ft  Chambers  against  8.  8. 
Xanlbesu  From  a  Judgment  for  plalndfrs, 
defendant  appeals.  Afflimed. 

E.  C.  Hyden  and  O.  H.  Pollard,  both  of 
Jackson,  for  appellant  J<^  B.  Patrick,  of 
JaiAson,  for  aj^ieUees. 

HOBSON,  aj.  Lewis  ft  Chambers  brought 
this  suit  against  S.  S.  Taulbee  to  recover  on 
four  notes  executed  by  Taulbee  to  them  ae- 
gr^ating  over  fl,600.  Taulbee,  by  his  an- 
swer, admitted  the  execution  of  the  notes, 
and  pleaded  that  the  plaintiffs  constituted 
and  appointed  him  their  agent  for  the  sale 
of  Studebaker  wagons  in  the  cottnttes  of 
Breathitt,  Lee,  Owsley,  Perry,  Knott,  Magof- 
fin, Morgan,  and  Wolfe;  that  the  notes  sued 
on  were  executed  by  him  for  wagons  received 
under  this  contract,  and  that,  by  the  terms 
of  the  contract,  he  was  to  be  credited  with 
the  sum  of  $2.50  for  every  wagon  shipped 
into  and  sold  in  this  territory  by  the  plain- 
tiffs Independently  of  him  during  the  life 
of  the  contract ;  that  during  the  life  of  the 
contract  the  plaintiffs,  independently  of  him, 
sold  and  shipped  into  the  territory  in  car 
lots  and  otherwise  a  large  number  of  wag- 
ons, the  exact  number  be  could  not  tell,  but 
the  plaintiffs  knew;  and  that  upon  a  fair 


settlement  of  the  matter  he  was  not  Indebted 
to  the  plaintiffs  in  any  sum  or  amount  He 
called  upon  the  plaintiffs  to  file  In  the  action 
a  statement  from  Its  books  showing  the  ex- 
act nomber  of  wagons  shipped  Into  the  ter- 
ritory Independently  of  him  during  the  life 
of  the  contract.  The  plaintiffs  filed  a  reply. 
In  which  It  averted  that  during  the  life  of 
the  contract  42  wagons,  which,  at  $2.60  each, 
entitled  him  to  a  credit  of  $105,  were  ship- 
ped'into  the  territory,  and  that  these  were 
the  only  wagons  that  they  had  so  shipped  or 
sold.  By  his  rejfdnder,  Tanlbee  denied  Uiat 
ttie  42  wagons  were  Qie  only  ones  shaped  In- 
to the  territory.  Be  prayed  that  the  case  be 
transferred  to  aanlty,  and  referred  to  the 
master  commissioner,  with  dlzectlonB  to  hear 
proot  and  ascertain  ttie  nnmber  of  wagona 
shliqiied.  The  motlim  to  tbls  effect  was  sus- 
tained, and  at  the  Mardi  term,  lftl2,  an  or- 
der itf  reference  was  made,  as  lie  asked.  At 
the  next  term  of  the  court  the  commissioner 
filed  a  report  showing  Chat  on  the  28d  day 
of  April  he  sat  for  the  purpose  ct  hearing 
evidence  In  tba  case  pursuant  to  the  order, 
notice  having  been  dvly  given;  ttiat  the 
piqinffffff  appeared,  bnt  tiiat  Uie  defendant 
did  not  appear,  or  Ottet  any  evidence.  0?he 
plalntMh  mtned  a  motion  on  Jane  6th  to 
submit  the  case  for  judgment,  and  on  June 
29th  the  defendant  filed  an  amended  answer, 
setoff,  and  counterclaim.  In  Hm  amended 
answer  he  alleged  ttiat  plaintiffs  had  sold 
and  shipped  into  the  territory  referred  to 
650  wagons,  which,  at  would  amount 

to  $1,626.  This  he  pleaded  as  a  counterclaim, 
and  prayed  judgment  against  the  defendant 
for  the  balance  over  and  above  the  notea 
On  the  same  day  the  plalntlfls  moved  tJie 
court  to  require  the  defendant  to  "verify  his 
amended  rejoinder  filed  her^  on  to-day." 
While  the  order  uses  the  word  "rejoinder," 
as  the  only  pleading  filed  on  that  day  was 
the  amended  answer,  it  Is  clear  that  the 
word  "rejoinder"  was  simply  a  clerical  error 
for  "answer."  The  court  sustained  the  mo- 
tion, and,  the  defendant  failing  to  verify  the 
pleading.  It  was  stricken  from  the  files,  to 
which  the  defendant  excepted,  and,  the  de- 
fendant falling  to  plead  further,  a  Judg- 
ment was  entered  in  favor  of  the  plaintiffs 
for  the  amount  of  the  notes  subject  to  a  cred- 
it of  $105,  as  admitted  in  the  answer.  The 
defendant  appeals. 

[1-3]  The  amended  answer  not  having  been 
verified,  the  court  should  not  have  allowed 
it  to  be  filed,  and  when  on  the  same  day  his 
attention  was  called  to  the  fact  that  it  was 
not  verified,  he  properly  required  the  de- 
fendant  to  verify  it,  and,  the  defendant  fall- 
ing to  comply  with  the  order,  there  was  no 
abuse  of  discretion  In  striking  it  from  the 
flies,  as  it  should  not  have  been  filed  In  the 
first  place  without  verification.  The  issues 
had  been  made  up  at  the  previous  term;  no 
reason  was  shown  for  the  delay  in  tender- 
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lug  the  amendment,  and  every  fact  that 
could  be  shown  under  the  amended  answer 
could  hare  been  abown  nnder  the  orl^nal 
answer.  The  case  had  been  referred  to  a 
commissioner  to  take  proof  and  report  on 
the  -wrj  subject  In  addition  to  this,  the 
defendant  had  taken  no  proof  to  sustain  Ms 
defensa  Tb»  notes  made  out  a  prima  fkde 
ease  for  the  plaintiffs.  If  the  court  had  sim- 
ply glistened  the  plabitlfts'  motitm  to  submit 
the  case  for  Judgment,  without  striking  thn 
amuided  answer  from  the  flies,  the  result 
would  hare  been  precisely  the  same,  ftir  the 
amended  answer,  without  any  proof  to  sus- 
tain It,  constituted  no  reason  for  withholding 
Judgment  teota  tba  plalnUffis.  The  defoid- 
ant  bad  had  Ids  day  li)  court;  lie  had  liad 
ample  opportunity  to  take  bis  proof,  and  he 
offered  non&  Tta  Judgment  is  clearly  right 
on  the  merits  of  the  case,  and  there  was  no 
substantial  error  in  the  proceedings  of  the 
court. 
Judgment  affirmed. 


WILLIAMS  T.  HABTH. 
(Court  of  Appeals  of  Kentucky.  Jan.  fl^  1914.) 

1.  FUUDUUNT  CONVETANCBS  (|  88*)— PEBIU- 
VUB  ON  InSUBANCE  POLICIES. 

Under  Ky.  St  S  054,  ^rovidins  that  if  the 

greminm  on  an^  poucy  of  uBurance  mentioned 
I  that  section  is  paid  by  any  person  with  in- 
tent to  defraud  creditors,  an  amount  equal  to 
the  premium  so  paid,  wltii  interest  tbeieoD, 
shall  inure  to  the  benefit  of  creditors,  the  ac> 
ceptance  by  the  beneficiary  of  the  amount  of 
the  policy  and  the  investment  thereof  in  real 
estate  does  not  constitute  her  a  fraudulent 
grantee. 

[Sd.  Note.— For  other  cases,  eee  Fraudulent 
Convwauce&  Oent.  Dig.  H  67,  168;  Dec 
Dig.  f  89.*J 

2.  EXEfTUTOBS  AMD  AOHIHiaiBATOBa  57*)— 

Assets— iNSuaaim  Pbbhxuiu  FaAUDDUirr- 
LT  Paid. 

Under  Ey.  St.  |  664.  providing  that  if  the 

firemium  on  any  life  Insarance  policy  mentioned 
n  that  section  Is  paid  by  any  person  with  in- 
tent to  defraud  his  creditors,  an  amount  equal 
to  the  premiom  so  paid,  with  interest  thereon, 
shall  innre  to  the  benefit  Of  such  creditors,  the 

iiremluuiB  so  paid  are  a  trust  fund  for  the  cred- 
tors,  which  passes  to  the  personal  representa- 
tive as  a  part  of  insured's  estate,  whether  re- 
covered from  the  beoefidary  by  the  personal 
representative  or  a  creditor,  and  the  creditor, 
instituting  an  action  for  its  recovery  and  ob- 
taining a  lis  pendens  lien  on  property  in  whidi 
the  fund  has  been  invested  by  tiie  beneficiary, 
acquires  no  priority  over  the  other  creditors. 

(Ed.  Note^For  otlier  cases,  see  Executors 
and  AdminUtrators,  OeuL  Dig.  {  308;  Dec  Dig. 
I  67.*] 

S.  ExBcuToaa  Aim  AnuinsTSATOBs  (i  423*)— 
Actions— PAvms—OBEDiTOBS. 

Under  such  sectioD  the  personal  represent- 
ative of  the  person  paying  such  premloms 
shonld  sue  for  their  recovery,  but  in  the  event 
of  his  refusal  to  do  ao,  a  creditor  may  bring  the 
action  for  himself  and  all  other  creditors,  to 
which  action  all  creditors  should  be  made  par- 
ties. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  H 1660, 1660% ; 
Dec  Dig.  I  423.*] 


4.  Fbaudttlent  Oonvktancbs  (I  89*)  — FaK- 

MITTM3  ON  InBUBANGE  POLICIES. 

Ky.  St  SI  854.  655,  providing  that  the 
amount  of  insurance  premiums  paid  m  fraud  of 
creditors,  with  interest  thereon,  shall  ioore  to 
the  benefit  of  su(^  creditors,  do  not  apply  to 
premiums  oaid  to  fraternal  insurance  oxgamxa.- 
dons,  in  view  of  section  671,  providing  that  the 
money  or  other  benefit  paid  by  any  co-operatlv* 
or  assessment  insurance  society  shall  be  exempt 
from  execution,  and  not  liable  to  leisure  by  an^ 
legal  or  equitable  process  Cor  the  debt  or  lia- 
bility of  a  member. 

[Ed.  Note.— For  Other  eases,  see  FrandnleDt 
Conveyances,  Cent  Dig.  H  66,  67.  168;  Dec. 
Dig.  I  89.*] 

6.  EbcscuTOBs  AiVD  AHMsmnuXW  a  484*)— 

AonoNB— Svr-Onrs. 

Under  Ky.  St  |  664,  providing  that  the 
amount  of  insurance  premiums  paid  in  fraud 
of  creditors,  with  interest  thereon,  shall  inure 
to  the  benefit  of  such  creditors,  in  an  action 
against  a  beneficiary  to  recover  the  amount  of 
premiums  so  paid,  she  was  not  entitled  to  set 
off  a  note  due  her  from  insured,  since  she  owed 
insured  during  his  lifetime  no  part  of  the  fund 
sought  to  be  recovered,  but  held  it  impressed 
with  a  trust  in  behalf  of  creditors,  and  owed 
it  to  them,  and  hence  the  court  properly  rele- 
gated her  claim  on  the  note  to  setUement  in 
the  action  pending  for  the  settlement  of  in- 
sured's estate. 

[Ed.  Note.— For  other  casss^  ass  Executors 
and  Administrators,  Gent  IMg.  H  1698-1716; 
Dec  Dig.  S  484.*] 

Appeal  from  Glrcolt  Court,  McCrad:eD 
County. 

Action  by  J.  W.  WUllams  an  aOken 
against  Jennie  B.  HarUi,  whldi  wen  cmisol- 
idated.  From  the  Jodgmen^  the  plaintiff 
named  appeals,  and  d^endant  crosB-weala. 
Afllmted* 

Bradshaw  &  Bradshaw,  of  Padncah,  f6r 
appelant  Morton  &  Morton,  of  Morganjseld. 
tor  appelle& 

HANNAH,  J.  J.  F.  Harth  died  in  Union 
county,  Ky.,  testate.  J.  W.  Williama,  a  judg- 
ment creditor  of  said  Harth,  Instituted  an  ac- 
tion In  the  McGracken  circuit  court  against 
Jennie  E.  Harth.  widow  of  said  J.  F.  Hartb, 
under  section  654,  Kentucky  Statutes,  see- 
ing to  recover  Judgment  against  her  in  the 
sum  of  $1,427.58,  the  amount  of  his  Judgment 
against  decedent  He  alleged  that  said  J.  F. 
Harth,  during  his  lifetime  and  while  insol- 
vent, diverted  a  large  sum  of  money  from  his 
creditors,  and  employed  same  In  the  payment 
of  premiums  on  policies  of  life  insurance  pay- 
able to  said  Jennie  E.  Harth,  and  that  she 
had  received  from  several  Insurance  com- 
panies Quite  a  sum  of  money  as  the  proceeds 
of  said  insurance  contracts,  upon  the  death 
of  said  J.  F.  Harth,  the  Insured.  The  pre- 
miums so  paid  by  decedent,  and  the  policies 
upon  which  said  sums  were  paid,  were  set 
out  in  detail  in  the  i>etltlon.  Soon  after  the 
flllng  of  this  petition,  several  other  creditors 
of  said  decedent  instituted  similar  actions  in 
said  court  The  defendant  Jennie  ET.  Harth, 
answered  for  herself  Individually,  and  also 
as  executrix  of  said  J.  F.  Harth.  She  denied 
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tha  tnmi  cbarged  In  tbe  petition  In  the  dlver- 
■lon  of  tlie  money  so  paid  for  premiums,  and 
pleaded  that,  by  Tlrtue  of  section  871,  Ken- 
tacky  Statutes,  the  premiums  paid  by  dece- 
dent on  one  of  said  Insurance  contracts,  a 
certain  benefit  certificate  h^  tiy  talm  In  the 
Knl^ta  at  Honor,  a  fraternal  insurance  or- 
(anlsatton,  wwe  not  recoTerable  by  creditors 
of  decedent;  snd.  Anally,  as  a  set-off  against 
thfl  caases  of  action  of  said  plaintiffs,  she 
lOeaded  a  ewtain  note  osecated  to  bw  by  de- 
cedoit  and  his  two  brothers,  praying  that  she 
mlj^t  have  credit  for  the  amount  thereof  as 
asalnst  vrhateyer  sum  might  be  adjudged 
agalnat  her  on  aoooont  of  tin  payment  by 
decedent  of  the  Insnrance  premlnms  abortf 
mentioned.  As  executrix,  she  alleged  that 
should  thb  coort,  npon  tzial  of  said  cases,  ad- 
Judge  against  her  any  amount  because  of  the 
payment  by  decedent  of  aald  Inniraiice  pia- 
m*iim%  the  same  bdraged  to  and  was  a  part 
of  the  estate  of  said  decedent  and  tliat  same 
should  be  BO  adjudged,  and  subject  to  dlatri- 
butlon  ratably  among  all  the  creditors  there- 
of. She  further  alleged  tiwt  she  had  quali- 
fied In  Oie  Union  county  court  aa  executrix 
of  the  wlU  of  said  J.  V.  Harth,  be  having 
died  a  resident  of  that  county,  and  his  said 
will  having  been  probated  therein;  that  as 
such  ^ecutrlx  she  had  instituted  an  action  In 
tbe  Union  <drcult  court  for  the  settlODent  of 
the  estate  of  said  decedent,  to  which  action 
the  several  plalntUCs  in  these  actions,  as  well 
as  all  other  creditors  of  said  estate,  had  been 
made  parties  defendant;  that  the  several 
plalntUfa  In  these  actions  bad  filed  their 
(dalms  against  said  estate  In  that  action, 
which  she  alleged  was  then  still  pending  In 
aald  Union  circuit  court  The  several  ac- 
tions above  mentioned  were  then  consolidat- 
ed, the  pleadings  completed,  certain  stipula- 
tions agreed  to,  and  the  cause  submitted;  and 
it  was  adjudged  by  the  court  that  plaintiffs 
recover  ^of  the  defendant  Jennie  E.  Harth  tbe 
sum  of  $0,660.80,  which  amount  the  court 
found  to  be  the  sum  total  of  the  premiums 
paid  by  said  decedent  on  said  insurance  con- 
tracts, after  January  1,  lOOT,  the  date  on 
which  said  J.  F.  Harth  became  Insolvoit,  as 
fixed  and  agreed  upon  by  stipulation  of  the 
parties,  which  amount,  howevo*,  doerf  not  in- 
clude the  amount  of  the  premiums  paid  by 
said  J.  F.  Harth  on  the  benefit  certificate 
held  by  him  in  the  Knights  of  Honor.  Tbe 
court  further  adjudged  said  sum  of  $6^660.89 
for  which  Judgment  was  rendered  against  de- 
fendant, Jennie  E.  Harth,  to  be  a  part  of  the 
estate  of  said  J.  F.  Harth,  inuring  to  the 
benefit  of  all  his  creditors,  and  ordered  the 
■ame  to  be  paid  into  the  hands  of  the  mas- 
ter commissioner  of  the  Union  drcult  court, 
wherein  the  above-mentioned  action  was  then 
pending,  to  settle  the  estate  of  ssid  J.  P. 
Harth;  the  court  adjudging  that  neither  the 
plaintiff  nor  the  other  creditors  in  the  con- 
solidated action  obtained  any  priority  over 
tbe  oUur  oredltmn  eC  aald  estate  t/x  vlrtae 


of  their  institution  of  these  actions.  As  to 
the  premiums  paid  by  said  J.  F.  Harth  upon 
the  insurance  contract  held  by  him  in  the 
Knights  of  Honor,  the  court  adjudged  that 
same  were  not  recoverable  by  plaintiffs.  And, 
in  the  matter  of  the  set-off  pleaded  by  de- 
fendant, Jamie  EL  Harth,  the  wurt  refused 
to  allow  same,  holding  that  the  proper  pro- 
cedure had  been  followed  when  said  note  was 
filed,  and  allowed  as  a  general  creditor's 
claim  In  t3ie  actlim  pending  In  the  Union  dr^ 
cult  court  to  settle  said  estate  From  the 
judgmmt  denying  to  tlie  plaintiff  J.  W.  Wil- 
liams a  superior  lien  on  t2ie  fond  recovered, 
and  priority  in  the  distribution  thereof  and 
refusing  to  subject  the  amount  of  the  iwe- 
ndums  paid  to  the  Knights  of  Honor  aftw 
he  became  Insolvoitt  said  J.  W.  Williams  m>- 
peala.  Tte  defendant,  Jennie  BL  Bftrtli,  pro*- 
ecutes  a  cross-appeal  from  that  part  of  the 
Judgment  denying  the  note  above  maitioned 
to  be  a  setoff  against  tbe  said  fund  in  her 
hands  adjudged  to  belong  to  tbe  crediton  of 
her  deceased  husband. 

The  qnesttcms  presented  by  appellant  are: 
Did  the  court  or  In  refusing  to  adjudge  ap- 
pellant to  be  a  preferred  creditor  and  en- 
titled to  priority  over  the  other  creditors  In 
tbe  distribution  of  the  fund'  recovered  be- 
cause he  instituted  the  first  action  to  subject 
the  fund ;  and  (2)  Did  the  court  err  in  deny- 
ing a  recovery  of  the  amount  of  the  prem- 
iums paid  by  said  J.  F.  Harth  as  dues  on  the 
benefit  certificate  held  by  him  in  the  Knights 
of  Honor? 

[1]  Appellant  bases  his  claim  to  prefer- 
ence and  priority  in  the  distribution  of  the 
fund  recovered  upon  tbe  ground  that  defend- 
ant, Jennie  B.  Harth,  was  grantee  of  a 
fraudulent  conveyance^  His  petition  de- 
scribed the  premiums  paid  by  decedent,  and 
policies  of  insurance  upon  which  same  were 
paid,  the  purpose  thereof  being  to  create  a 
lien  on  said  fund.  At  the  time  of  his  death, 
the  decedent  owned  several  valuable  tracts 
of  coal  land  in  Union  county,  Incumbered 
by  mortgage.  Action  having  been  instituted 
shortly  after  the  death  of  said  J.  F.  Harth 
for  sale  of  said  lands  to  discbarge  the  mort- 
gage debt,  a  sale  thereof  was  had,  at  which 
defendant,  Jennie  E.  Hartfa,  became  the 
purchaser  of  said  lands;  the  said  purchase 
being  made  with  the  money  received  by  her 
as  the  proceeds  of  the  insurance  contracts 
heretofore  mentioned.  Defendant,  Jennie  B. 
Harth,  also  erected  a  residence  in  Paducah 
with  part  of  the  same  money.  Appellant 
filed  an  amended  petition  containing  the 
necessary  allegations  npon  which  to  base 
a  Us  pendens  lien,  describing  the  said  lands 
and  residence  property,  and  now  claims  that 
because  of  said  proceedings  he  has  a  lien  on 
the  fund  recovered  superior  to  other  credi- 
tors. The  -  defendant;  Jennie  B.  Harth,  is 
not  the  defendant  in  the  Jndgmoit  which 
was  made  the  basis  ot  appellant^s  wMxm. 
Nor  la  sbe  grantee  of  a  ftaodiOtfit  eonvey- 
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ancfiL  There  Is  no  fraud  bronght  home  to 
her.  The  statute  declares  that  the  payment 
by  any  person  of  premlnms  on  life  Insurance 
contracts  made  with  Intent  to  defraud  cred- 
itors shall  render  recoverable  an  amount 
equal  to  the  igemlnms  so  paid,  with  Interest 
thereon,  which  recovery  shall  Inure  to  the 
benefit  of  said  creditors.  But  tke  accept- 
ance by  tlM  benefldary  of  the  amount  of  the 
policy,  and  the  Inrestmoit  thereof  in  real 
estate,  does  not  of  Itsdf  constttate  said 
benefldary  a  traudulent  grantee. 

[2]  The  statute  under  wtaidi  the  plalntUt 
creditors  instituted  these  proceedings  (sec- 
tion 6M,  Kentncky  Statutes)  says:  "It  a 
premium  on  any  jwllcy  In  this  section  men- 
tioned la  paid  by  any  person  with  intent  to 
defraud  his  ccoditors,  an  amount  equal  to 
the  premium  so  paid,  with  Interest  thereon, 
shall  Inure  to  the  benefit  of  taU  oredUora." 
The  plain  and  maidfest  meaning  of  the  lan- 
gnage  of  this  statute  Is  that  Ha  premiums 
so  paid  In  pr«}adlce  of  the  rights  of  credi- 
tors constitute  a  fund  impressed  with  a  trust 
in  behalf  of  all  the  creditors  thwdn  men- 
tioned, and  said  fund  passes  to  the  personal 
representatlTe  as  a  part  of  the  esOite  of  the 
decedent  The  statute  Is  silent  as  to  the 
person  in  whom  ttie  right  of  action  for  the 
recovery  of  said  premiums  Is  lo^^ed;  but 
undoubtedly  when  the  same  are  recovered 
under  the  action  authorized  by  this  section, 
the  fund  so  recovered  becomes  a  part  of  the 
estate  of  the  decedent,  for  the  equal  use  and 
benefit  of  all  the  creditors  In  said  section 
mentioned,  it  matters  not  by  whom  the  re- 
covery was  enforced. 

In  the  case  of  Klttel  v.  Domeyer,  175  N. 
T.  205.  67  N.  E.  433,  Klttel,  a  creditor  of  de- 
cedent, Domeyer,  instituted  an  action  against 
certain  life  Insurance  companies,  the  admin- 
tetrator  of  the  estate,  and  against  the  widow, 
seeking  to  recover  a  i>art  of  the  proceeds  of 
certain  insurance  policies  upon  which  the 
decedent  had  paid  premiums  while  insolvent^ 
and  under  an  alleged  state  of  fact  which 
rendered  same  recoverable  under  the  New 
York  statute.  The  plaintiff  alleged  that  the 
administrator  had  refused  to  institute  t^e 
action.  He  demanded  jn^fment,  declaring 
the  amount  of  bis  claim  to  be  a  lien  upon 
the  proceeds  of  said  insurance  policies,  be- 
cause of  his  institution  of  the  action.  The 
lower  court  denied  to  him  the  particular 
and  exclusive  relief  prayed  tor — that  Is, 
the  application  to  his  claim  preferentially 
of  the  insurance  money  above  mentioned — 
but  sustained  the  action  so  as  to  bring  the 
fund  into  the  hands  of  the  administrator  for 
distribution  ratably  among  all  the  creditors 
of  the  estate.  On  appeal  to  the  Court  of 
Appeals  from  the  Appellate  Division  of  the 
Supreme  Court,  that  court  said  In  part: 
"It  was  also  held  by  the  Appellate  Division 
that,  while  In  the  event  of  the  refusal  of 
the  administrator  or  executor  to  perform 
his  duty  of  reducing  tbe  excess  of  Insurance 


to  possession  a  creditor  might  bring  an  ac- 
tion in  behalf  of  himself  and  all  other  cred- 
itors, the  plalntlirs  situation  gave  Um  no 
standing  to  maintain  an  action  of  this  char- 
acter. Presumably  what  the  learned  omirt 
had  refer  Mice  to  was  the  claim  in  the  com- 
plaint to  a  preferaiee  In  llai  and  in  pay- 
ment over  all  other  creditors,  tat  that  was 
the  theory  of  the  action,  and  plalntUft  ccm- 
tMition  Is  that  hia  diligence  entitles  him  to 
be  so  rewarded.**  But  la  this  contention  the 
higher  court  did  not  concur,  and  it  ans- 
talned  the  lower  court  in  holding  the  said 
fund  80  recovered,  for  distribution  ratably 
among  all  the  creditors  of  tbe  estate, 
through  the  hands  ot  the  administrator. 
We  beUeve  this  to  be  the  pn^er  constrnc- 
tion  of  OiB  statute  under  otmalderatlon, 
that  the  fund  when  recovered  Is  a  part  of 
the  estate  of  tin  decedent  in  wtdA  ell  tbe 
creditors  mentioned  In  the  statute  are  en- 
titled to  participate  ratably. 

[3]  We  are  also  of  Uie  opinion  tbat  tbe 
p»8(mal  rqpresentatlTe  ahould  buUtate  the 
action  for  the  recovery  of  life  Insurance 
premiums  paid  in  fraud  of  creditors,  but 
that  In  the  event  ot  the  refusal  of  such  po^ 
sonal  representative  to  do  so,  a  creditor  may 
bring  such  action  for  himself  and  all  other 
creditors;  and,  such  action  being  In  the  na- 
ture of  a  proceeding  to  settle  the  estet^  aU 
creditors  should  be  made  parties. 

[4]  As  to  the  premiums  paid  by  said  J.  F. 
Harth  on  the  benefit  certificate  held  1^  him 
in  the  Knights  of  Honor,  the  lower  court 
properly  adjudged  tluit  same  -are  not  recov- 
erable. This  was  done  upon  the  authority 
of  section  671,  Kentucky  Statutes,  which 
provides  that  the  mon^  paid  by  fraternal 
Insurance  organizations  as  the  proceeds  of 
insurance  contracts  shall  be  exempt  from 
execution,  and  not  liable  to  be  s^sed,  tafcoi, 
or  appr(q>rlated  by  legal  or  equitable  ac- 
cess to  pay  any  debt  of  the  Insured.  The 
Legislature  evidently  intended  to  except 
from  the  operation  of  sections  654  and  655, 
Kentucky  Statutes,  premiums  paid  to  frater- 
nal Insurance  organl»tl(ms,  and  In  fact  does 
so  In  direct  terms. 

[S]  As  to  the  cross-appeal  prosecuted  by 
appellee^  the  court  properly  refused  to  ad- 
Judge  the  note  held  by  defendant  against 
decedent  a  setoff  against  the  fund  adjudged 
to  be  in  bet  hands  banging  to  decedent^s 
creditors.  This  note  was  for  money  loaned 
decedent  She  owed  her  husband  during  his 
lifetime  no  part  of  the  fund  adjn^^ed 
against  her  In  this  action.  Upon  the  de^ 
of  her  husband,  this  fund,  by  operatUm  oC 
the  statute  referred  to,  became  the  propw* 
ty  of  decedent's  creditors,  and  she  hdd  it 
impressed  with  a  trust  in  their  behalf.  She 
at  no  time  owed  the  decedent  anything  on 
account  of  this  fund ;  and,  when  she  collect- 
ed it  she  held  it  for  the  creditors  and  owed 
it  to  them.  Tbe  court  properly  relegated 
her  claim  to  settlanott  In  Qie  action  pending 
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In  tbe  Union  drcult  conrt,  wherein  the  es- 
tate of  decedent  Is  In  process  of  settlement, 
and  in  which  action  said  note  had  been  filed. 

Tbe  Judgment  appealed  from  Is  affirmed 
on  both  the' original  and  cross-appeals. 


MOBBLAND  t.  BBNBX  St  sL 

<Court  of  Appeals  of  Kentucky.   Jan.  8,  1914.) 

1.  VSNDOB  AND  FUSCBASEB  (|  343*)'-BkC0V- 
BBT  or  PXJBOHASB  MONET  PAID— OVBBPAT- 
HKNT. 

Where  a  tract  of  land  was  represented  by 
the  vendor  to  contain  200  acres,  and  tiie  sale 
was  not  in  ^ss  of  a  bod;  o£  land,  bot  bj  the 
acre,  tbe  vendee  could  reeurer  the  valne  of  an; 
deficit  in  quantity. 

[Ed.  Note.^fi'or  oilier  casesi  see  Vendor  and 
Purchaser,  Cent  Dig.  U  1023-1029;  Dec.  Dig. 
I  343.*] 

2.  TiNDOB  AHD  Pubchaseb  (S  80*)— Keubdibs 
or  PUBCHASEB— SUFFICIENOT  Ot  BVIDBNCS— 
OVKBPATHBNT. 

Evidence  Aeld  to  show  that  a  sale  of  land 
was  b;  the  acre,  and  not  in  gross,  though  the 
deed  aescribed  the  land  by  acQoinmg  land  and 
pubUe  roads,  and  recited  (hat  there  were  200 
acres,  more  or  less. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  IMg.  H  132-136;   Dec  Dig. 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  Elvis  Henry  and  others  against 
David  Uoreland.  Judgment  for  pi|i«nt'ffffi 
Def aidant  appeals.  Affirmed. 

Bmest  Woodward  and  M.  h.  Hearrtn,  both 
<tf  Hanford,  for  iqtpeUant  Btmes  ft  Smith, 
ot  Hartford,  tor  appellees. 

OABBOl^  J.  [1. 1]  In  Mardk,  1910,  the 
apptiluit  sold  to  the  appellees  a  tract  of 
land  for  $8,000.  The  deed  described  tbe 
land,  not  by  metea  and  bounds,  or  courses 
and  distances,  bnt  by  adjoining  lands  and 
public  roads,  and  recited  that  the  tract 
"contains  200  acres,  more  or  less."  In  the 
latter  part  ot  1911  the  appellees,  averring 
that  they  bought  the  land  at  $40  per  acre, 
believing  that  there  were  200  acres  in  the 
tract,  and  that  the  recitation  In  the  deed 
that  it  contained  200  acres,  more  or  less,  was 
inserted  by  mutual  mistalie,  brought  this 
snlt  to  recover  from  appellant  $520,  the 
value  of  tbe  deficit  In  the  quantity  of  the 
land.  For  answer  to  this  salt,  the  appel- 
lant set  upsthat  the  sale  was  of  a  tract  of 
land  in  gross,  and  not  by  the  acre,  and  that 
appellees^  at  the  time  of  and  before  the  pur- 
chase, had  actual  knowledge  of  the  boundary 
lines  of  the  land,  and  the  fact  that  Its  con- 
tents had  never  been  calculated.  He  also 
relied  upon  the  recitation  in  the  deed  as 
conclusive  of  the  contract  between  the  par- 
ties. After  the  case  had  been  prepared  for 
trial,  the  lower  court  gave  the  appellees  the 
relief  prayed  for,  and,  from  the  judgment, 
this  appeal  is  prosecuted. 

If  the  sale  was  In  gross  of  a  body  of  land, 
and  not  by  the  acre,  the  deficit,  not  amount- 


ing to  as  much  as  10  per  cent  would  not  be 
sufilclent  to  entitle  appellees  to  the  reUef 
sought.  On  the  other  hand,  if  the  tract  was 
represented  by  appellant  to  contain  200  acres, 
and  was  bought  by  appellees  by  the  acxe,  the 
Judgment  should  be  affirmed.  Page  v.  Ho- 
gan,  150  Ky.  726,  160  S.  W.  801;  Salyer  v. 
Blessing,  161  Ky.  459,  162  S.  W.  275. 

At  the  outset  it  is  urged  by  counsel  for 
appellant  that  tbe  recital  in  the  deed  that 
the  land  contained  200  acres,  more  or  less, 
contains  the  contract  between  the  parties, 
and  this  recital,  together  with  the  general 
description  of  the  boundary,  shows  that  the 
sale  was  of  a  body  of  land  in  gross,  and  not 
by  the  acre.  Unexplained,  this  recital  would 
be  condnalTe  on  the  parties  that  the  sale 
was  in  gross,  and  not  by  the  acre;  but  the 
weight  of  the  evidence  clearly  establishes 
that  the  appellant,  the  appellees,  and  the 
draftsman  of  the  deed  ail  believed  tliat  the 
body  of  land  contained  200  acres,  and  that 
the  sale  and  purchase  was  of  200  acres  of 
land  at  $40  per  acre. 

The  appellees  did  not  have  the  title  ex- 
amined or  the  land  surveyed,  and  four  wit- 
nesses testify  positively  that  api>ellant  rep- 
resented that  the  body  of  land  contained  200 
acres,  and  that  he  wanted  $40  an  acre  for  It 

The  draftsman  of  the  deed,  who  had  at 
one  time  surveyed  the  land,  but  did  not  cal- 
culate the  contents  of  the  survey,  says  that 
at  the  time  the  deed  was  written  appellant 
said  to  appellees  that  there  were  200  acres  lu 
the  tract,  and  that  he  (the  witness)  thought 
the  tract  contained  200  acres,  and  so  told 
appellees.  He  further  testifies  that,  before 
writing  the  deed,  he  told  appellant  that  he 
thought  there  were  200  acres  in  the  tract, 
and  that  appellant  told  him  to  write  the 
deed  "for  200  acres  at  $40  an  acre."  It  fur- 
ther appears  that  the  draftsman  of  the  deed 
inserted  the  words  "more  or  less"  without 
direction  from  any  person. 

The  evidence  of  appellant  is  to  tbe  effect 
that  he  declined  to  sell  the  land  by  the  acre, 
although  he  believed  there  were  200  acres 
in  the  tract,  and  sold  the  land  bb  a  body  for 
$8,000. 

Under  these  drcomstancea,  we  think  the 
judgment  of  the  lower  court  was  clearly 
correct,  and  It  is  affirmed. 


riohauds  t.  barber  asphai/t  pay- 
ing co.t 

(Court  of  Appeals  of  Kentucky.   Jan.  7,  1914.) 

1.  HOinOIPAI.  COBFOBATXOHS-  (%  487*)— PUB- 
LIC IHPIOVKIIENTS— LlABIUTT  TO  ASSESS 
UBin^PBBSUlCFTION  OF  PUBCHASEB'S  No 
TICK. 

Kt.  St  S  2834,  part  of  the  charter  of  thv 
city  (d  Louisville,  provides  for  a  lien  on  abut-' 
ting  pnmertr  for  tae  cost  of  tniglnal  improve- 
ments of  streets  and  for  1^  enforcement  b> 
court  proceedings,  and  that  no  error  in  the 
proceedings  of  tbe  council  shall  exempt  from 
payment  after  the  work  has  been  done  as  re- 
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a aired  by  either  the  ordinance  or  contract  bat 
lat  the  coancil  or  the  court  ehall  make  all  cor- 
rsctiooB  and  orders  to  do  justice  between  the 
partiea.  Defendant  knew  of  an  Improvement  at 
the  time  he  parchased  proper^  ui>on  which  the 
aSMSsment  had  appaftntt?  been  paid.  HOd, 
ttiat  it  must  be  presomed  that  he  bad  knowl- 
edge of  the  stattUe,  and  hence  he  was  not  an 
innocent  purchaser  for  value  without  notice, 
but  luider  its  express  prorislona,  was  liable 
to  an  additional  assessment,  resultinr  from  a 
decrease  in  the  assessment  territory  ordered  bj 
the  court  and  a  oonseQuent  increase  in  the  as- 
sessment against  property  remaining  within  the 
district 

[Ed.  Note^For  other  cases,  see  Municipal 
gf^jraations.  Cent  Dig.  |  1146;  Dec.  Dig.  f 

2.  HumoiPAL  OoiPOBAnoiTs  ({  487*>— Pub- 

LIO  iMFBOTKiaRTB— OOBBIOnON  OF  ABSEBS- 
KKNT. 

In  BDCb  case  tiw  fact  that  the  original 
assessment  paid  bj  detendanf^s  vendor  was 
roneons,  and  that  sneh  error  misled  defendant 
to  his  prejudice,  and  reqnired  him  to  pay  an  ad- 
ditional assessment,  was  not  sufficient  ground 
for  estoppel,  in  view  of  his  presumed  knowledge 
of  Ky.  Bt  1  2884,  expreasly  anUwrWng  a  dty 
to  correct  an  erroneous  assessnMOit 

[Ed.  Notfc— For  other  caae%  as*  Honidpal 
p^pntlonB,  Cent  IMg.  |  ll46;   Dee.  IMg. 

Appeal  from  Circuit  Court,  Jefteraoa  Ooon- 
ty,  Chancery  Brandi,  Second  Dlvlston. 

ActlDD  1^  the  Qarber  Asphalt  PaTtng 
Company  against  Albert  J.  Bichaids  and 
others.  Judgment  for  plaintllE,  and  defend- 
ant Bldiards  appeals.  Affirmed. 

Oscar  O.  Bader,  of  Louisville,  for  appel- 
lant William  Furlong  and  Furlong,  Wood- 
bury ft  Furlong,  all  of  LouloviUe,  for  ap- 
peUsflh 

CLAT,  CL  The  dty  of  LoulerUle.  by  ordi- 
nance approved  April  7,  1810,  ordered  the 
.Improvement  of  Bayly  avenue  from  Frank- 
fort avoiue  to  Center  avenua  Being  orig- 
inal construction,  the  work  was  ordered 
done  at  the  expense  of  the  abutting  prop- 
erty owners.  The  ordinance  defined  the 
assessment  district  as  extending  on  the  east, 
halfway  ba<^  to  Birchwood  avenua  The 
contract  for  doing  the  work  was  awarded  to 
the  Barber  Asphalt  Paving  Company.  On 
completion  of  the  work  the  cost  thereof 
was  regularly  assessed  against  the  property 
owners  in  that  assessment  district  As  the 
assessment  district  was  quite  larg^  the  bills 
were  comparatively  amaU.  All  the  property 
owners  Immediately  facing  Bayly  avenue 
paid  their  a8seBsment&  Some  time  there- 
after two  of  these  property  ownm  sold  and 
conveyed  their  lota  to  appellant,  Albert  J. 
Rlcharda  A  few  months  later  suit  was  in- 
sltuated  on  the  apportionment  warrants 
against  those  who  had  not  paid  their  assess- 
menta  Among  the  defendants  was  one 
Geo^e  W.  Long.  On  appeal  to  tbia  court 
It  was  held  that  the  assessment  territory 
was  too  large,  and  the  case  was  remanded 
with  directions  to  the  lower  court  to  appor- 
tion the  assessment  as  indicated  in  the  opin- 


ion. Long  T.  Barber  Asphalt  Paving  Oo, 
151  Ky.  Lf  The  effect  of  the  opinion  was  to 
decrease  the  assessment  territory,  and  con- 
sequently to  Increase  the  bills  against  all 
the  property  owners,  including  those  who 
had  theretofore  paid  the  orlf^nal  assess- 
ments. On  the  return  of  the  case  a  reap- 
portionment was  made  in  accordance  with 
the  opinion,  snpra.  On  the  day  that  the  re- 
i4V<ntionmakt  was  made,  appellee,  the  Bar- 
bar  Aqilialt  Paving  Company,  filed  an 
amended  petition,  making  parties  to  the  ac- 
tion several  persons  who  had  purchased  lots 
between  the  day  of  the  1910  amwrtlonment 
which  was  set  adde  by  the  court  and  the 
new  apportionment  made  by  the  lower  oonrt 
Among  those  thus  made  parties  was  the 
appelant,  Albert  J.  Btchards.  On  the  same 
day  that  the  amuded  petition  was  filed  a 
lis  pendens  notice  was  filed  In  the  county 
clerk's  office  as  required  by  statate  App^ 
lant  deCnided  on  the  cnnmd  that  at  the 
time  of  bis  pardiase  Us  grantors  bad  paid 
the  asseasment  that  was  made  by  tbe  dty 
of  ZjonisTille,  and  tbat  be  waa  an  iuaoeeiit 
purchaser  for  valoe  without  notice^  He  also 
Invoked  the  doctztaie  ct  estoppel,  based  on 
the  prlndide  tbat  wbere  tme  oC  two  innocent 
pnsona  must  suffer,  be  sbotild  softer  whose 
act  caused  Uie  injury.  Tbe  lown  court  bdd 
these  defenses  Insnfildent,  and  gave  Judg- 
ment against  appellant  for  946.26,  tbe  excess 
of  ttie  rearoortlonment  over  tbe  original  ap- 
portionment 

[1]  Section  2834,  Kento&y  Statntea.  being 
a  part  of  the  charter  ot  die  dty  of  Louis- 
ville, after  providing  for  a  lien  on  tlw  abut- 
ting  pnwerty  for  the  cost  of  -  tlie  original 
improvement  of  public  ways,  provides  as  tei- 
lows:  "Pi^moits  may  be  enfOrce>^  upon  the 
property  tionnd  therefOr  by  proceedings  In 
court;  and  no  error  in  the  proceedings  of 
the  general  council  shall  ocempt  firom  pay- 
meat  after  the  work  has  beoi  dwe  as  re- 
quired by  either  the  ordinance  or  contract; 
but  the  gmeral  council,  or  the  courts  in 
which  suits  may  be  pending,  shall  make  all 
corrections,  rules,  and  orders  to  do  Justice 
to  all  parties  concerned."  Appellant  knew 
of  the  Improvement  at  the  time  of  the  pur- 
chase of  the  property,  and  it  must  be  pre. 
snmed  that  he  had  knowledge  of  the  statute, 
Bupra.  That  betog  tme^  he  was  not  an  Inno- 
cent purchaser  for  value  without  notice. 
On  tbe  contrary,  he  not  only  knew  that  the 
property  purchased  was  subject  to  a  lien, 
but  be  purchased  subject  to  the  right  of  the 
council  or  the  court  to  correct  any  error 
In  the  assessment,  and  with  notice  of  tbe 
fact  that  the  property  could  not  be  exempted 
from  any  part  of  its  Just  proportion  ni  tbe 
assessment  by  any  onor  on  ttie  part  of  the 
general  coundL 

[2]  For  the  same  reason  there  is  no  molt 
in  the  plea  of  estoppeL  'Hie  mistake  in  the 
original  assessment,  and  the  collection  of 
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the  original  apportlonmeut  vrarrant,  did  not 
release  the  lien.  The  fact  tbat  the  original 
assessment  was  erroneous,  and  the  fofther 
tact  tbat  he  was  misled  to  his  prejudice  by 
this  error  of  the  city,  is  not  sufficient  ground 
for  estoppel.  In  view  of  the  express  author- 
ity given  by  the  statute  to  correct  the  a»- 
sesament,  and  of  bis  presumptlTe  knowledge 
of  this  right  on  the  part  of  the  city.  It  was 
80  adjudged  in  the  case  of  Comley,  etc,  t. 
American  Standard  Asphalt  Ca,  180  Ky. 
262,  113  S.  W.  120,  where  the  pntim  tpm- 
tlon  was  under  conslderatiaL 


BBBINTIJNGEB  t.  LOUIBYIIiUD  BT. 
CO.  «t  aL 

(Court  of  Appsals  of  Kentucky.  Jan.  T,  1914.) 

1.  UUmOIPAL  GOBPOUTIOHS  (i|  79^  809*)— 

SAnrt  ov  Stubts— Ikjubt  to  Pkdbbtbuh 
— DuTT  or  CiTT— Duty  of  OoimucTOB. 
Whera  a  contractor,  under  a  permit  from 
a  city,  obstructed  the  side  at  a  street  with  his 
machinery  and  materiala  and  laid  a  temporary 
board  sidewalk  around  die  obstraetiou  ntr  the 
public  use,  it  was  the  duty  both  of  the  city 
and  the  contractor  to  use  ordinary  care  that  the 
temporary  walk  should  be  safe. 

[Ed.  Note.— For  other  caws,  see  Municipal 
Corporations,  Cent.  Dig,  H  IGSS,  1688-1694; 
Dee.  I»g.  IS  794*  800;*} 

2.  MomoiPAi.  CoBPounoKa  (|  80S*)  — Ob - 
STBUcnoN  ov  Stbekts— Duty  ov  Tuvkub. 

A  pedestrian  using  a  temporaiy  walk 
around  the  madiiaery  and  material  of  a  oon< 
tractof  obstmeUng  on*  side  of  a  street  was 
bound  to  szerciM  such  cars  for  Us  own  safe^ 
as  mi|^t  Im  reasonably  expected  of  a  petBon  <h 
ordinary  prudence  in  tbat  sltnatioa. 

[Ekl  Note.— For  <rther  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  187^  Dee. 

Dig.  i  soe.*] 

3.  MUHIOIPAL  OOBPOUnOHB  Q  816*)  —  Db- 

ncra  IH  SzBBBTS— Lxabxlitt  Of  Crrx  axd 

PXBSON  CaUBIRCI  DBROT— PZX&DINQ. 

Plaintiff,  in  bis  action  against  a  dtj  and 
a  construction  company  for  Injuiy  from  the  pr&- 
Jeeting  end  of  a  street  car  as  it  turned  across 
the  temporary  board  walk  which  the  city  per- 
mitted and  which  the  contractor  built  outwde 
of  its  machinery  and  material  for  the  public 
uae,  alleged  that  the  city  and  the  construc- 
tion company  were  nsgUgent  In  the  oonstmctton 
of  a  walk  so  close  to  the  street  railroad  track 
as  to  make  it  dangerous  to  people  using  it,  and 
that  the  city  was  negUgent  in  permitting  the 
contractor  to  block  the  street  ana  in  fumuhing 
a  daiverous  sidewalk  for  pedestrians.  Beld, 
that  the  petition  was  good  as  against  a  demur- 
rer by  the  city  and  by  tte  construction  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Gormrations,  Cent  Dig.  Sl  1711-1716,  1718, 
172ft57M;   Dec.  Dig.  |  816.*] 

4.  MimzciPAi.  Oobpobatioiib  (|  806^  — Usk 
.  or  STBErr—PaKstTUFTioir  or  SAVsrr. 

Plaintiff,  walking  on  a  temporary  sidewalk 
built  by  a  contractor  around  his  machinery  and 
material  on  one  side  of  a  street  and  held  oat 
to  the  public  fcff  use,  had  a  right  to  assume 
that  tiie  walk  was  safs; 

[Ed.  Note.— For  other  cases,  see  Hunidpal 
Corporations,  Cent  Dig.  H  1078,  1682;  Dec. 
Dig.  s  aoC*! 


5.  Stbebt  Bailboads  (|  117*)  — Action  fob 
Injitbibs  —  QuxsnoK  fob  Jubt  —  NkqIiI- 
oencb. 

In  an  action  against  a  street  railroad  for 
injuries  from  being  struck  by  the  rear  end  of 
its  car  pr<»ecting  over  a  temporary  sidewalk 
as  it  turned,  fteliC  on  the  evidence,  that  whether 
tiiose  in  chaise  of  the  car  in  oie  nercise  of 
ordinary  care  should  have  anticipated  plaintifPa 
presence  on  the  sidewalk  when  the  car  turned, 
and  should  have  m^tained  a  lookout  or  taken 
other  precautions  for  his  safety,  was  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads.  Gent  Dig.  H  2^^7;  Dec.  Dig.  i 
117.*] 

6.  Stbkbt  BaiLBOADe  (|  93*)— Injitbt  to  Peb- 
S0K8  OK  Stber— Cabs  Bbquibbd  —  Look- 
out. 

Where  ^e  presence  of  persons  near  a 
street  railway  track  and  danger  to  them  may  be 
reasonably  anticipated  by  toose  in  charge  of 
cars,  it  Is  their  duty  to  maintain  a  lookout  for 
such  persons  and  to  exercise  such  care  for 
their  safety  as  may  asually  be  expected  of  per- 
sons of  ordinary  prudence  under  the  drcnm- 
Btancea. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  H  196-200;  Dea  Dig.  i  98.*] 

Appeal  from  Circuit  Court,  Jefferson  Oood- 
ty.  Common  Pleas  Branch,  TtdiH  DiTlsion. 

Action  by  Walter  W.  BrentUnger  agalBst 
the  LouisTllle  Bailway  Company,  City  of 
LonlSTllle,  and  the  Seldm  Breck  Constrac- 
tton  GomiKiny.  Demurrer  of  the  City  and 
the  Constructlfm  OomiMiny  sustained,  and 
verdict  directed  fbr  defendant  LouisriUe 
Bailway  Company,  and  plain tUF  appeals. 
Judgment  rerersed  as  to  eadi  <tf  the  dlefttid- 
ants,  and  cause  remanded. 

J.  L.  Richardson  and  H.  O.  Williams,  both 
of  Louis TiUe,  for  appelant  Leon  P.  Lewis 
and  Pendleton  Beckloy,  both  of  LonlsTlUe, 
for  appellee  City  of  Louisville.  Falrlelgh. 
Straus  &  Falrlelgh;  of  Louisville,  for  appel- 
lee Louisville  By.  Co.  O'Neal  &  O'Neal,  of 
LonlsrlUe,  for  app^lee  Seldoi  BretA  Const 
Go. 

HOBSON,  C.  J.  Jefferson  street  in  Louis- 
ville runs  east  and  west  There  are  two 
street  car  tracks  in  the  street;  cars  going 
west  using  the  north  track  and  cars  going 
east  using  the  south  track.  Fifth  street  runs 
north  and  south.  Most  of  the  cars  running 
on  J^erson  street  run  up  and  down  the 
street,  but  there  are  street  car  tracks  in 
Fifth  street  and  occasionally  a  car  going 
west  on  Jefferson  street  turns  south  on  Fifth 
street  In  January,  1912,  the  Seldoa  Breck 
Construction  Company  was  erecting  the  Inter 
Southern  building  at  the  northeast  comer  of 
Fifth  and  J^erson  streets,  and  under  a  per- 
mit from  the  dty  was  obstructing  the  north 
side  of  JetTerson  street  with  its  engines  and 
material  nearly  out  to  the  north  street  car 
track.  To  permit  footmen  to  get  along  on 
this  aide  of  the  street,  it  bad  laid  a  tem- 
porary board  sidewalk  around  its  obstructlonB 
for  the  public  to  walk  on.  This  board  side- 
walk came  out  nearly  to  the  street  car  trad^ 
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and  all  the  space  between  thla  sidewalk:  and 
the  pit^rt?  line  was  occnpled  by  the  ob- 
Btractlons  referred  to.  Walter  W.  Brentllnff- 
er,  who  lived  In  Jefferson  connty,  was  In 
the  dty  on  basiness  and  passing  eastward  on 
Jefferson  street  As  he  was  walking  on  the 
board  walk  referred  to,  a  street  car  came 
along.  This  car  turned  southward  Into  Fifth 
jstreet,  and  in  making  the  turn  the  rear  end 
of  the  car  swung  out  over  the  sidewalk, 
striking  BrentUnger  upon  the  hip  and  knock- 
ing him  over  upon  the  material  stacked  on 
the  opposite  aide,  Inflicting  upon  him  as  he 
alleged  serious  and  painful  Injaries,  to  re- 
cover for  which  he  brought  this  suit  against 
the  dty  of  Louisville,  the  construction  com- 
I^any,  and  the  street  railway  company.  He 
alleged  in  his  petition  that  the  dty  and  the 
coDstmctlon  company  were  negligent  in  the 
construction  of  the  sidewalk  so  close  to  the 
railroad  track  as  to  make  it  dangerous  to 
pecHtle  using  tt ;  that  the  dty  was  also  negli- 
gent in  permitting  the  construction  company 
to  blockade  the  street  and  in  famishing  a 
dangerous  sidewalk  for  pedestrians  to  use; 
and  that  the  railroad  company  was  negligent 
in  operating  the  car  and  running  against  him. 
The  dfcult  court  sustained  the  demurrer  of 
the  dty  and  the  coostructlon  company  to  the 
plalntlfiTs  i>etitton.  The  case  came  on  for  trial 
against  the  railway  company,  and  at  the  con- 
clusion of  the  evidence  for  the  plaintiff  the 
court  instructed  the  Jury  peremptorily  to  find 
for  the  defendant,  and,  the  plaintiff's  petition 
having  been  dismissed,  he  appeals. 

In  Baumdster  v.  Markham,  101  Ky.  122, 
89  8.  W.  844,  41  S.  W.  816,  19  Ky.  Law  Rep. 
308,  72  Am.  St  Rep.  397,  we  held  that  the  de- 
gree of  care  required  of  contractors  who  are 
constructing  buildings  on  the  streets  of  a  dty 
must  be  proportionate  to  the  danger  and 
risk  of  injury  Involved  in  the  drcumstances 
of  the  particular  case,  and  that  they  must 
exercise  ordinary  care  for  protecting  the  pub- 
lic from  liability  to  injury,  eltber  from  an 
excavation  made  In  the  street  or  by  any 
other  act  which  makes  the  use  of  the  street 
unsafe  or  less  secure. 

In  Qrlder  v.  Jefferson  Realty  C!o.,  116  S.  W. 
691,  we  said:  "It  is  the  duty  of  a  dt?  to 
keep  Its  streets  and  all  parts  thereof  at  all 
times  in  a  reasonably  safe  condition  for  pub- 
lic traveL  And,  when  the  dty  permits 
abutting  owners  to  use  its  streets  In  tbe  con- 
stmctlon  or  repair  of  buildings,  this  does  not 
in  any  measure  lessen  its  duty  to  exercise 
the  degree  of  care  that  would  be  required  if 
It  had  not  surrendered  a  portion  of  the  street 
for  this  purpose.  The  streets  of  a  dty  can- 
not be  kept  reasonably  safe  for  public  travel 
unless  obstructioDS,  unsafe  places,  and  exca- 
vations are  protected  by  means  or  methods 
reasonably  suffldent  to  give  persons,  exercis- 
ing ordinary  care  for  their  own  safety,  notice 
or  warning  of  the  obstructions,  unsafe  places, 
or  excavations." 

The  same  princi[)les  were  announced  in 
Blocher  v.  Dieco,  99  S.  W.  606.  and  City  of 


Glasgow  T.  Oillenwaters,  113  Ky.  140,  07  8. 
W.  ^  28  Ky.  lAW  Bt^  2376. 

[1]  The  temporary  walkway  was  built  for 
the  public  to  walk  on;  tbe  public  vrere  by 
necessary  implication  invited  to  use  it  It 
was  incumbent  upon  both  the  contractor  and 
tbe  dty  to  use  ordinary  care  to  keep  the 
street  reasonably  safe ;  and,  when  the  t^po- 
rary  sidewalk  was  provided  for  the  use  of 
the  public  while  the  regular  sidewalk  was 
obstructed.  It  was  Incumbent  upon  both  tbe 
contractor  and  the  dty  to  use  ordinary  care 
that  the  temporary  walk  should  be  safe.  It 
is  true  there  were  no  holes  in  the  plank.  If 
there  had  been  holes  In  the  temporary  side- 
walk and  the  plaintiff  had  been  Injured  by 
falling  into  one  of  them,  confessedly  both 
the  contractor  and  the  ct^  would  be  liable, 
for  the  sidewalk  bad  bem  there  some  time 
and  had  in  fact  been  oonstmcted  nnder  the 
supervision  of  tiie  dty. 

a,  S]  Bat  Uw  danger  of  b^ng  atnu*  bf 
passing  cars  rendered  the  sidewalk  no  less 
onaafe  for  pedestrlaxui  than  if  there  had 
been  holes  in  it  The  cars  nsaally  went 
straight  down  Jefferson,  and  a  car  going 
down  Jefferson  would  not  be  In  any  way 
dansraon^  bat  occasionally  a  car  woold  turn 
sonUi  on  Fifth  street ;  and,  when  a  car  would 
turn  south  on  Fifth  street,  the  pedestrians 
could  not  tell,  nntU  It  began  to  tam,  as  tbe 
movement  was  made  by  an  tiectrlc  switch 
under  the  charge  of  tbe  motorman;  and 
when  the  turn  was  made  the  rear  end  of  the 
car  would  strike  any  one  on  the  ddewalb  at 
the  point  on  the  turn.  Whether  the  plaintiff 
exercised  ordinary  care  is  a  question  for  the 
Jury.  It  was  his  duty  to  exerdse  sndi  care 
for  his  own  safety  as  may  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  sit- 
uated as  he  was.  But  if,  as  he  showed,  be 
was  not  aware  of  any  danger  on  the  side- 
walk until  he  was  struck  by  the  car,  it  can- 
not be  said  as  a  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  especlall.T 
if,  as  he  showed,  the  material  of  the  construc- 
tion company  was  piled  out  up  to  the  tem- 
porary sidewalk,  so  that  when  be  came  In 
danger  from  the  car  there  was  no  space  for 
him  to  get  out  of  the  way  of  it  The  side- 
walk having  been  provided  for  the  use  of 
the  public,  if,  in  view  of  the  projection  of 
the  rear  end  of  a  street  car,  it  was  not  rea- 
sonably safe,  neither  the  d^  nor  the  con- 
struction company  can  be  said  to  have  dis- 
charged its  dnt7>  and  this  Is  a  question  for 
the  Jury. 

We  do  not  see  any  essential  difference  be- 
tween an  excavation  made  in  a  street  and 
any  other  dangerous  situation  created  tbere- 
in.  If  this  temporary  sidewalk  had  been 
over  an  excavation  and  had  been  left  ud- 
gnaxded  so  that  a  person  In  the  dark  bad 
fallen  into  the  pit,  the  defendants  would 
clearly  be  liable,  and  the  same  result  most 
follow  if,  when  they  obstructed  the  regular 
sidewalk,  they  constructed  for  the  use  of 
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tlie  public  a  temporary  walkway  wUch  for 
any  other  reason  was  not  reasonably  safe. 

It  is  true  we  beld  In  South  Covington,  etc., 
Street  Railway  Co.  t.  Beaae,  108  S.  W.  8^ 
16  L.  B,  A.  (N.  S.)  690,  Louisville  RaUway 
Co.  V.  Bay.  124  8.  W.  813.  and  Grlbbina  v. 
Kentucky  Traction  Co.,  150  Ky.  277,  150  S. 
W.  338,  that  a  person  struck  In  a  street 
the  rear  end  of  a  street  car  In  making  a 
turn  could  not  recover  for  ttae  reason  that  he 
should  not  have  stood  so  near  the  street  car. 
These  cases  are  In  line  with  the  authorities 
In  other  jniisdlctions.  But  there  the  plaln- 
tiff  had  the  whole  street  for  his  use ;  he  saw 
the  car  and  all  he  had  to  do  was  to  keep 
out  of  it!  way.  Tbe  ground  upon  which 
all  these  cases  rest  is  that  there  the  cause  of 
the  plataitUTs  injury  was  his  not  observing 
the  obvious  precaution  of  stepping  back  or 
gettii^  out  of  the  way  of  the  car,  a  thing 
wbicb  under  the  facts  those  In  charge  of  the 
car  had  a  xl^t  to  assume  he  would  do.  Ntf- 
llfl  on  Street  Railways,  S  424;  Jelly  v.  North 
Jersey  Street  Hallway  Co.,  76  N.  J.  Law,  191. 
68  Atl.  1001;  Wldmer  v.  West  N.  St  RaU- 
way, 168  Mass.  48,  82  N.  B.  899;  Oarvey  v. 
R.  I.  Oo.»  2S  B.  I.  80,  68  AtL  466. 

[4]  Here  the  plaintiff  was  walking  on  a 
sidewalk  bnllt  fiir  the  use  of  tiie  public  and 
held  out  to  the  pnblie  for  Its  nsei  The 
Idataitlff  had  a  right  to  aasome  under  such 
drcnmstances  that  the  sidewalk  was  safe, 
for  he  was  uidng  it  uprai  an  Implied  invita- 
tion. The  facts  of  the  case  also  distinguish 
it  from  the  cases  cited  as  to  the  street  car 
company. 

[i]  Tta  real  danger  here  condsted  in  Oie 
tact  that  ndinarlly  the  cars  did  not  torn 
out  Fifth  street,  and  that  persons  who  did 
not  know  that  cars  sometimes  turned  out 
Fifth  street  would  be  under  no  apprehension 
of  isatger  until  the  car  began  to  turn,  and 
then  there  wonld  he  no  adequate  way  of  es- 
cape from  the  danger,  as  the  space  left  was 
so  narrow.  Here  the  idainttfl  testifled  that 
whra  the  car  began  to  turn  there  was  no 
room  tOT  him  to  get  oat  of  Its  way  by  rea- 
son of  the  obstructions  placed  in  the  street 
by  the  construction  company,  and  that  the 
car  was  moving  rapidly  and  struck  him  be- 
fore he  could  do  anything.  This  condition 
of  things  had  existed  for  some  days.  Jef- 
ferson street  Is  one  of  the  main  thorough- 
fares of  the  dity.  Fifth  and  Jefferson  streets 
is  (me  of  the  most  important  comers  of  the 
city;  the  courthouse  b^g  between  FUtb 
and  Sixth  streets  on  Jefferson,  the  dty  hall 
on  the  comer  of  Sixth  street,  and  many  oth- 
er lai^e  buildings  in  the  vicinity.  In  view 
of  the  character  of  the  thoroughfare,  the 
unusual  condition  of  this  comer,  and  the 
fact  that  any  car  turning  out  Fifth  street 
would  endanger  a  person  on  this  sidewalk, 
It  was  a  question  for  the  Jury  whether  those 
in  charge  of  the  street  car  in  the  exercise 
of  ordinary  care  should  have  anticipated  the 


presence  of  persons  on  the  sidewalk  when  a 
car  was  making  this  turn  and  should  have 
maintained  a  lookout  for  them  or  taken  other 
precautions  for  their  safety. 

[I]  For  the  rule  is  that,  where  the  presence 
of  persons  near  a  railroad  track  and  danger 
to  them  may  be  reasonably  anticipated  by 
those  in  charge  ot  the  cars.  It  Is  th^  dnty 
to  maintain  a  lookout  for  such  prasons  and 
to  exercise  such  care  for  their  safety  as  may 
be  usually  expected  of  a  person  of  ordinary 
prudence  under  the  drcnmstances. 

JucUpment  reversed  as  to  each  of  tlie  de- 
fendants, and  cause  remanded  for  fnrUier 
proceedings  consistent  herewith. 


VICTORIA  LIMESTONE  CO.  v.  HINTON. 
(Court  of  Appeals  of  Kentucky.  Jan.  7,  1914.) 

1.  OONTEAOTS   (}  216*)— CoNsraiTOIZOIf— TBB- 
XINATION. 

When  the  time  of  service,  under  a  contract 
for  the  hauling  ot  stone  by  barge,  was  left  indef- 
inite, eitiMr  partr  could  terminate  it  at  any 
time  without  any  cause  therefor. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Gent  Dig.  H  996-1009;  Dec.  Dig.  }  216.*] 

2.  C0NTEACTS_(J  10*)— Action  fob  Bbbaoh— 

DKFXNSXS— WANT  01  MimTALITT. 

A  want  ct  mutuality  in  the  tenna  of  a  con- 
tract is  no  defense  in  the  case  of  aa  executed 

contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  21-40;  Dec  Dig.  1 10.*] 

3.  CONTBACTB  ({  216*)— CON8TBUCTIOIT— Tllffl. 

In  an  action  upon  a  contract  for  the  baal- 
ing  of  stone  by  bai^e  to  avenge  three  barge 
loads  a  week,  indefinite  as  to  time  of  service, 
but  executed  by  plaintiff  from  June  28  to  No^ 
vember  4,  1912^  when  he  exercised  bis  r^bt  to 
teradnato  It  because  defendant  had  not  furnish- 
ed such  average  number  of  loads,  the  agreement 
as  to  the  average  number  was  properly  con- 
strued as  applying  to  the  time  for  whidi  the 
contract  was  executed,  instead  of  for  a  longer 
time. 

[Ed.  Notev— For  other  cas^  see  Contracts, 
Cent  Dig.  H  806-1008 ;  DecTDlg.  {  216.*] 

Appeal  from  Circuit  Court,  Warren  County. 

Action  by  C  a  Hlnton  against  the  Victo- 
ria Limestone  Oompany.  Judgment  for  plain- 
tiff, and  defendant  ai^la.  Affirmed. 

Sims  &  Rodes,  of  Bowling  Green,  for  ap- 
pellant G.  H.  Herdman,  ot  Bowllnyg  Green, 
for  appellee^ 

BlILLBB,  J.  The  appellant  operated  the 
Slim  Island  Quarries,  on  Barren  river,  a  few 
miles  below  Bowling  Green,  and,  desiring  to 
employ  Hinton,  the  owner  of  a  gasoline  tow- 
boat  and  a  barge,  to  haul  the  stone  quarried 
by  the  appellant  company,  it  addressed  him 
the  following  letter,  which,  by  agreement, 
was  taken  as  the  contract  between  the  par- 
ties, to  wit: 

"Bowling  Green,  Ky.,  June  12,  1912. 

"Mr.  C.  C.  Hinton,  Bowling  Green,  Ky.— 
Dear  Sir:  Conflrmlng  our  conversation  with 
yon  this  morning,  will  state  that  this  compa- 
ny is  at  present  boating  three  (3)  barges  of 
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Btone  per  week,  the  baizes  running  from 
eleven  to  fourteen  hundred  cubic  feet  each, 
on  which  we  are  paying  a  fee  for  boating  of 
two  (2)  cents  per  cubic  foot  Inspection  meas- 
ure. If  you  win  provide  a  gasoline  or  other 
towboat  and  barge  which  will  handle  this 
business,  we  can  assure  you  that  our  towing 
will  average  not  le^  than  three  &)  barges 
week,  and  within  the  next  few  months 
we  expect  to  increase  our  quarry  equipment, 
which  will  enable  us  to  run  from  four  (4)  to 
six  (6)  barges  of  stone  per  week.  It  you  de- 
cide to  do  our  boating  tor  us,  we  will,  of 
course,  have  no  objection  to  your  boating 
stone  for  other  parties  whenever  the  opportu- 
nity presents  Itself  except  we  will  expect  a 
preference  for  our  own  stone,  the  other  stone 
to  be  boated  at  such  times  that  It  would  not 
seriously  interfere  with  our  business.  Yours 
truly,  The  Victoria  limestone  Company, 
■RobL  P.  Starkweather,  President" 

EUnton  began  work  with  his  boat  and 
barge  on  June  28th,  and  hauled  such  stone 
as  the  appellant  tendered  him  for  transpor- 
tation ;  It  averaging,  however,  only  about 
1%  barges  per  week,  instead  of  a  minimum 
of  3  barges  per  week,  as  provided  in  the  con- 
tract Hinton's  son  ran  the  boat  uid,  after 
be  had  worked  a  few  weeks,  he  complained 
to  appellant  that  he  was  operating  the  boat 
at  a  loss,  because  ot  appellant's  failure  to 
furnish  the  minimum  amount  of  stone  pro- 
vided by  the  contract;  whereupon  appellant 
promised  to  Increase  Its  output  but  failed  to 
do  so.  There  being  no  substantial  increase 
In  the  business  furnished  appellee  by  appel- 
lant the  appellee,  pursuant  to  a  notice  he 
had  theretofore  given  appellant  terminated 
the  contract  on  November  4,  1912,  and 
brought  this  action  for  breach  of  contract 
fixing  his  damages  at  $6TO.S2,  leas  a  credit 
of  $20  paid  thereon. 

The  substance  of  the  plalnUfTs  petition  Is 
that  under  the  contract  the  minimum  amount 
of  stone  to  be  hauled  In  the  period  of 
about  18%  weeks  during  which  appellee 
worked  was  56  barges,  carrying  from  1,100 
to  1,400  cubic  feet  ot  stone  each,  i^grecatlnc 
60,000  cubic  feet  that  Instead  of  fur- 
nishing Mtn  with  this  "flnlnnim  amount  of 
freight,  appellant  furnished  only  28  barges 
of  stone,  aggr^tlng  only  930  feet  per  barge, 
b^ng  88,530  cable  feet  less  than  the  mlhl- 
mum. 

At  Qie  dose  of  the  i^alnmTs  testimony  the 
defendant  moved  the  court  for  a  peremptory 
instmctlon,  which  was  overruled,  and,  the 
defendant  standtng  upon  its  motion,  and  de- 
clining to  offer  any  testimony,  Qie  court  sus- 
tained the  plaintiff's  motion  for  a  peremptory 
Instruction,  under  which  the  Jury  returned 
a  verdict  Cor  plaintiff  for  9650.32,  the  net 
amouut  claimed.  The  defendant  appeals. 

Amiellant  rests  Its  case  upon  the  conten- 
tion that  there  la  no  obligation  by  the  tarns 
of  the  contract  requiring  It  to  fumlah  aroel- 


lee  with  any  stone  whatever,  and  Qiat  the 
contract  being  Indefinite  in  time,  and  with- 
out mutuality  of  obligation,  is  unenforceaUe. 

[1,2]  Upon  the  question  of  the  Indeflnlte- 
ness  of  the  term  ot  the  contract,  the  rule  b 
well  settled  that  when  the  time  of  serrlce 
under  a  ooutract  is  left  discretionary  wltb 
either  party,  or  when  It  Is  not  d^nite  as  to 
time,  either  party  has  12ie  right  to  terminate 
It  at  any  time,  and  no  cause  therefor  need 
be  alleged  or  proved.  Ij.  ft  N.  R.  R.  Co.  v. 
Offntt.  90  Ky.  127,  36  S.  W.  181.  18  Ky.  Law 
Rep.  803,  59  Am.  St  Rep.  467.  And  aa  to  tiie 
question  of  a  want  of  mutuality  of  <H)Ugation, 
it  is  equally  apparent  that  a  want  of  mutu- 
ality is  no  defense  In  the  case  of  an  executed 
contract  Des  Moines  Valley  B,  Oo.  t.  Oral^ 
27  Iowa,  99,  1  Am.  Rep.  256. 

In  the  case  at  bar,  therefore,  eithn  party 
had  the  right  to  terminate  the  contract  at 
any  time  without  any  further  llabtlity ;  bat 
so  long  as -the  parties  worked  under  the  coor 
tract  both  are  liable  thereunder. 

[3]  In  this  case  the  ccmtract  was  in 
full  operation  from  June  28  to  November 
4,  1812,  and  during  that  time  appellant  stood 
obligated  to  furnish  app^ee  3  barges  of 
stone  per  we^  and  appellee  waa  likewise 
obligated  to  tow  the  same  at  2  ceott  per 
cubic  foot  To  that  extent  the  contract 
was  in  operation,  and,  appellant  haviog 
failed  to  perform  its  part  thereof  it  Is 
liable. 

Appellant  further  cont^ids,  however,  tbat 
by  its  contract  It  agreed  only  that  its  tow- 
ing would  average  not  less  than  3  barges  per 
week,  and  that  the  court  erred  in  applying 
that  provision  to  the  period  between  June 
28th  and  November  4th,  instead  of  to  a 
longer  period,  of  either  six  months  or  a 
year.  In  support  of  this  contention  It  is 
argued  that  while  appellant's  busliiesa  might 
have  dropped  below  the  average  during  the 
period  extending  from  June  28th  to  Norem- 
bet  4th,  It  might  nevertheless,  have  exceed- 
ed the  average  tor  the  remainder  of  the 
year,  so  as  to  make  the  general  avefage  of 
freight  for  the  entire  year  equal  to,  or  even 
greater  than,  the  averace  provided  In  the 
contract  There  might  be  some  force  in  this 
argument  if  appellant  had  made  that  fact 
awear  by  Its  pleading  and  i«oof;  but  h> 
the  absence  of  both  allegatl<ni  and  proof 
upon  the  subject  we  do  not  think  the  point 
la  oitltled  to  seiiona  cooBUteratlan.  On  the 
contrary,  ^w^lee'a  proot  wblcb  Is  vnoos- 
tra^cted,  shows  that  utpellee  complained  to 
appellant  that  It  was  not  wamfiylag  On 
amount  of  trelgbt  called  tot  by  the  contract 
and  that  appellant  promised  to  Increase  its 
output  80  as  to  make  the  average  of  fiei^t 
satis^  the  contract  but  Chat  it  wholly 
failed  to  do  so. 

We  are  of  opinion  the  dxcuit  court  prc^ 
erly  Interpreted  the  coiUncfi. 

Judgmoit  affirmedi 
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FABNSLET'S  ADU'R  t.  PHILADELPHIA 

LIFE  INS.  CO. 
(Court  of  Appeals  of  KeDtucky.  Jan.  8*  1914.) 

1.  iHgDBAHCB  ({  646*)— AooiDsnr  IireuBUiOK 

— Aonons— PxBsnHFTiONS. 

In  an  action  od  an  accident  poller,  which 
excepted  liability  for  suicide,  the  preanmptloD 
that  death  by  drowning  wa»  accidental,  and 
not  miicidal,  ariaea  only  after  the  introduction 
of  evidence  of  the  circnmstancei  •orroondinc 
the  death  compatible  either  with  tlie  theory  of 
accidental  death,  or  with  stdcide,  and  cannot 
be  based  merely  on  proof  of  drowning. 

[Ed.  Note.— For  other  cases,  lee  Insarance, 
Cent  Dig.  $1  1555,  1645-1668;  Dea  Dig.  | 
64«.*] 

2.  FlCaDZnO  (I  846*)— JUDOMBNT  ON  PlUD- 
UTOS. 

In  an  action  on  an  accident  polii?  except- 
ing death  by  saicide,  judgment  was  properly 
directed  for  defendant  on  the  pleadings,  where 
the  petitioa  did  not  aver  that  the  deaUi  was 
acddental,  and  the  answer  did  not  core  the 
emr;  the  eridenoa  not  disclosing  the  manner 
of  death  other  than  that  It  was  Dy  drowning. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Gent.  Dig.  H  1065-1068;  Dec.  Dig.  |  846<] 

8.  JvDOMciiT  d  569*)  —  OowoLc/aivwgse  — 

MaTTKBS  O0H0I.irDKD. 

A  Judgment  en  the  pleadings  In  an  actt(m 
on  an  acddent  policy,  in  favor  of  defendant 
because  of  plaintiff*!  fall  are  to  allege  that  the 
death  was  accidental,  is  in  effect  a  diandssal  of 
the  petition  for  failure  to  state  a  canae  of  ac- 
tion and  is  not  a  bar  to  a  fatnie  action. 

[Hd.  Note. — For  other  cases,  see  Judgment: 
Cent  Dig.  I  998;  Dec.  Dig.  }  669.*] 

4.  Costs  {|  71*)— Ihposition  or  Oosrs. 

Under  the  direct  provisions  of  Cir.  Code 
Prac.  I  93,  a  defendant  who  falls  to  demnr  to 
a  petition  whidt  does  not  state  a  cause  of  ac- 
tion is  liable  for  all  costs  arising  after  the  fil- 
ing of  the  answer  -  even  thoogb  judgment  on 
the  pleadings  was  directed  In  ite  favor  after  the 
close  of  the  case. 

[E^  Note.— For  other  ease,  see  Ooate,  Cent 
Dig.  H  297-303;  Dee.  Dtg/I  71.*] 

Appeal  from  drcolt  Court,  MoOracken 
Goiiiit7, 

AcOon  b7  Frank  R.  Famdey's  adndnlstrft- 
tor  against  the  Philadelphia  life  Insurance 
Company.  From  a.  ladgmoat  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Bradshaw  ft  Bradshaw.  of  Paducah,  for  ap- 
pellant. Beed  &  Beed,  of  Padacah,  for  appr- 
ise; 

HANNAH,  J.  This  action  was  Instltnted 
on  what  Is  nsnally  termed  an  "acddent  In- 
surance |?olicy,"  insuring  Frank  R.  Farnsley 
against  "accidental  death  (suicide,  sane  or 
insane,  not  covered)  •  *  •  f or  loss  of 
life,  seven  hundred  dollars."  The  petition, 
after  setting  out  plalntifTs  capacity  to  sue 
and  its  appointment  as  administrator  of  the 
estate  of  Frank  R.  Farnsley,  la  as  follows: 
'TPlalnttff  says  that  on  the  4th  day  of  De- 
cember,  1912,  the  defendant,  the  Philadelphia 
life  Insurance  Company,  a  corporation  of 
Philadelphia,  Pa.,  engaged  in  the  life  and 
accident  Insurance  business,  issued  and  de- 
livered to  the  plaintlfTs  decedent  Its  policy  of 


Insurance,  under  the  terms  of  which,  In  con- 
sideration of  $1.76  to  be  paid  monthly  by  the 
decedent,  and  which  monthly  payment  for 
December,  1912,  was  paid  to  the  defendant, 
the  defendant  undertook  and  obligated  it- 
self to  pay  hlB  administrator,  In  the  eveat 
of  his  death  during  the  life  of  said  poll^, 
the  sum  of  ?700.  Plaintiff  says  that  prompt- 
ly after  the  death  of  the  decedent,  which  oc- 
curred during  the  life  of  said  policy  (Decem- 
ber 28,  1812),  the  defendant  was  notified  in 
writing  at  its  hmne  office  in  the  dty  of  Phil- 
adelphia, 1^,  of  the  death  of  decedent;  and 
that  the  plain  tiff  did  and  performed  all  other 
acts  and  things  which  It  was  required  and 
bound  to  do  under  the  terms  of  the  con- 
tract between  the  defendant  and  plaintiff's 
decedent  bald  contiact  of  Insarance  is  filed 
herewith  as  a  part  hereof  xnariced  'Exhibit 

The  policT  so  filed  and  made  part  of  the  pe- 
tition shows  that  defendant  Is  obligated  to 
pa7  the  mmonnt  at  said  policy  only  In  the 
event  ot  Insnnd's  "accidental  death  (suicide, 
sane  or  Insane,  not  covered)."  The  petition 
contains  no  allegation  as  to  the  manner  or 
cause  of  the  death  of  the  Insured.  The  ex- 
hibit tiittefore  contradicts  and  Tlrtoally  des- 
troys the  petition  because  of  its  lack  of  an 
allegation  concerning  the  manner  of  the  death 
of  Insured,  or  that  same  was  acddentaL 

The  answer  merely  traversed  the  petition, 
and  Bklllf  ally  avoids  curing  the  defects  there- 
ol  Upon  the  trial,  plaintiff  introduced  but  two 
witnesses,  the  widow  and  daughter  of  deced- 
ent The  widow  was  asked  as  follows:  "Q. 
Is  Gapt  Frank  R.  Farnsley  now  living  or 
dead?  A  He  is  dead.  Q.  State,  if  you  know, 
of  what  he  died.  A.  He  was  drowned.  Q. 
When?  A  December  28, 1912."  The  daugh- 
ter was  asked:  "Q.  Now  living  or  dead? 
A.  Dead.  Q.  When  did  he  die?  A  Decem- 
ber 23.  1912."  Thhi  Is  aU  the  evidence  in 
regard  to  said  Famsley's  death.  The  de- 
fendant refused  to  offer  any  evidence.  Seem- 
ingly without  any  motion  by  either  party,  the 
court  Instructed  the  Jury  to  find  for  the  plain- 
tiff the  sam  of  $700  with  interest  from  April 
16,  1913,  whidi  they  did.  Thereupon  defend- 
ant filed  a  written  motion  to  render  judgment 
for  It  on  the  pleadings  notwithstanding  the 
verdict  of  tlie  Jury,  whldi  motion  was  sustain- 
ed by  the  court,  and  a  Judgment  was  enter- 
ed that  "the  plaintiff  take  nothing  by  Its 
petition  and  that  the  defendant  do  recov^ 
of  the  plaintiff  Its  costs  herein  expended." 

It  will  be  seen  that  the  petition  fails  to 
show  any  fact  or  drcamstance  from  which 
it  can  be  Inferred  that  the  death  of  decedent 
was  an  accident,  and  the  evidence  Is  likewise 
silent  upon  that  point,  except  that  it  shows 
that  he  was  drowned,  but  not  the  "snnftr  of 
the  drowning. 

[1,2]  It  Is  insisted  by  appellant  Viat  the 
evidence  that  he  was  drowned  is  snffl<^ent  to 
sustain  a  presumption  that  it  was  an  ac- 
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fdiental  deatb,  and  a  number  of  dedsions  of 
this  court  are  dted  in  support  of  this  con- 
tention, ^tna  Life  Ins.  Co.  t.  Kaiser,  115 
Ky.  639,  74  S.  W.  203,  24  Ey.  Law  Bep.  2454; 
Union  Casualty  &  Surety  Co.  t.  Goddard, 
76  S.  W.  832,  26  Ky.  Law  Bep.  1035 ;  Mason- 
ic lif^  etc.,  Ass'n  t.  Pollard's  Guardian,  121 
Ey.  349,  89  S.  W.  219,  28  Ky.  Law  B«p.  801« 
123  Am.  St  Bep.  198.  An  examination  of  the 
line  of  authorltieB  cited  by  appellant,  how- 
ever, demonstrates  that  it  was  shown  in 
evidence  in  thostf  cases  that  the  insured  was 
found  dead,  there  being  no  eyewitness  or 
evidence  as  to  the  manner  of  death;  and, 
in  such  cases,  the  law  presumes  that  death 
was  accidental.  Here  appellee  failed  to  show 
that  the  manner  of  the  death  of  the  Insured 
was  unknown;  and.  If  the  manner  of  death 
was  unknown  <that  is,  whether  the  drowning 
was  accidental  or  suicide),  that  state  of  fiict 
should  have  been  proved  bi  order  that  plaln- 
tilf  might  be  entitled  to  the  presumption 
that  attaches  to  death  by  drowning  in  an 
unknown  manner.  That  presumption  becomes 
operative  only  after  the  Introduction  of  evi- 
dence compatible  either  with  the  theory  of 
accidental  death  or  with  the  theory  of  sui- 
cide. In  such  cases,  the  law  presumes  ac- 
cidental death  rather  than  suicide.  The 
court  therefore  properly  sustained  the  mo- 
tion of  defendant  for  Judgment  upon  the 
pleadings. 

[3,  4]  The  Judgment  appealed  from  in  ef- 
fect dismisses  the  petition  on  defendant's 
objection  that  same  falls  to  state  a  cause  of 
action,  as  no  trial  was  had  of  the  action 
upon  Its  merits  and  Is  no  bar  to  any  future 
action.  This  objection  should  have  been 
made  by  the  defendant  by  demurrer  before 
or  at  the  time  of  the  filing  of  Its  answer; 
and,  because  of  Its  failure  to  demur,  It  is 
liable  for  all  the  costs  arising  In  the  lower 
court  after  the  filing  of  said  answer,  together 
with  the  costs  in  this  court  Civil  Code,  |  93. 

Judgment  reversed  for  Judgment  as  herein 
indicated. 


STEABNS  COAL  ft  LUMBSB  CO.  et  aL  v. 

TUGGLB. 

(Court  <tf  Appeals  of  Kentucky.  Jan.  8,  1914.) 

1.  Master  ano  Servawt  {|  199*)— Fbllow 
Sebvants— Who  Abe. 

Servants  in  charge  of  different  coal  cara 
in  a  mine  are  not  fellow  aerrants  any  more 
than  employ^  on  different  street  can  or  rail- 
road trains  would  be. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  |  491;  Dec  Dig.  1  109.*] 

2.  Trial  (S  229*)— Insteuctioks. 

la  a  personal  injury  action,  where  one  la- 
stmction  correctly  stated  the  rule  as  to  dam- 
ages, it  was  not  necessary,  in  another  i&strac- 
tion  on  the  questioD  of  defendant's  liability,  to 
restate  iSba  rule. 

[Ed.  Note,-~For  other  cases,  see  Trial,  Gent 
Dig.  S  513 ;  Dec.  Dig.  %  229.*] 


3.  Master  Ann  Ssbvant  d  05*)— Iiijuhiss  to 
^:bvaitt — Skrvamt  UNniB  Aoi. 

A  servant  onder  the  age  of  iS  years,  on- 
ployed  in  a  oiiue  without  the  consent  of  his 
father,  may  recover  for  Injuries  received  in  the 
course  of  his  employment  regardless  of  the 
negligence  of  the  master,  where  it  knew  that 
the  servant  was  nnder  age,  and  was  warned  not 
to  employ  him;  this  being  true  even  tboo^ 
the  Injury  was  occasioned  by  the  ne^igence  of 
a  fellow  servant. 

[Ed.  Note^— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S$  141.  160;  Dec  Dig.  { 

4.  Dauagbs  (i  130*)— PxBsonAi,  DffJimiBi— 
Excessive  Daiuoes. 

Where  a  boy  under  16  had  his  ankle  and 
foot  mashed  In  an  accident  In  a  mine,  and  the 
injury  confined  him  to  his  bed  for  a  monUi  and 
a  halfj  and  necessitated  the  use  of  cmtcbes  for 
a  similar  length  of  time,  an  award  of  $2,000 
was  not  ezecesslve,  where  two  yean  after  the 
accident  the  foot  and  ankle  were  still  atUF.  and 
a  walk  of  a  few  miles  would  cause  tbem  to 
swell  so  that  a  shoe  could  not  be  kept  <m. 

[Ed.  Note.— For  other  cases,  see  Damages 
Cent  Dig.  H  867-567,  370 ;  Dec  Kg.  | 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Ray  Tuggle,  by  next  friend, 
against  the  Steams  Cool  ft  Lnmbw  Company 
and  others.  From  a  Judgment  for  xrialntiff, 
defendants  appeal.  Affirmed. 

Sharp  &  Smith,  of  WilUamsbur^  for  appel- 
lants. Robert  Harding  and  John  W.  Rail- 
ings, both  of  Danville,  and  B.  L.  Pope  and 
B.  S.  Bos^  both  of  'MUiamsburK  for  ai^- 
le& 

CARROLL,  J.  The  appellee,  Ray  Tuggie, 
at  the  time  be  received  the  injuries  com- 
plained of,  was  under  16  years  of  age  and  an 
employe  of  the  appellant  company.  Wh«i 
injured  he  was  wigaged  In  driving  a  mule 
hitched  to  four  loaded  coal  cars,  and  was 
seated  on  the  front  end  of  the  front  car  with 
his  feet  hanging  over  the  end.  Anotha 
loaded  train  of  cars,  in  charge  of  a  driver 
named  Richmond,  tiad  started  out  of  the 
mine  about  26  minutes  before  Tng^le's  train 
started,  but  for  some  reason  not  very  <deariy 
shown  in  the  evldoice  the  first  train  stopped 
at  a  trapdoor  at  the  foot  of  a  heavy  grades 
and  when  Tuggie^  in  the  darkness  of  the 
mine,  first  discovered  the  train  of  cars  stand- 
ing on  the  track  in  front  of  him,  he  was 
only  60  or  70  feet  away,  and  he  was  unable 
to  stop  his  traio.  The  mule  he  was  drivings 
to  use  the  language  of  Togtfe,  "had  been  in 
the  mine  nine  or  tm  years,  and  he  was  pret- 
ty well  up  to  all  the  tricksy  and  had  a 
great  deal  more  eJ3>erience  in  wortdng  In  a 
'mine  than  I  had.  And  when  I  first  saw 
Richmond  and  whistled,  the  mule  Just  slow- 
ed up  and  sat  down  on  my  lap  on  tbe  front 
end  of  the  car  and  held  me,  and  let  ttie 
trip  run  up  on  him,  and  when  the  car  got  te 
moving  up  to  Richmond,  he  Jumped  over  the 
hind  car  of  Blchmond's  trip  to  mie  dde,  and 
I  moved  my  left  leg  as  qnl<^  as  I  cmild  out 
oZ  the  wi^,  but  did  not  get  my  ri^t  leg  out 
In  time,  and  got  this  ankle  mashed  all  to 
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pieces.  The  mule  seen  he  was  going  to  ban 
to  jump  or  get  eaoi^t,  and  be  Jnmped  to  fho 
^igh^band  corner  of  the  car."  Wben  tbla 
experienced  mole  saw  that  a  collision  was  In- 
etltable  and  Jumped  out  of  the  way  to  a.T<A& 
It,  the  front  car  on  wMCb  Tagi^e  was  rldtaiff 
collided  wltti  the  rear  car  of  BlchnunMre 
train,  thereby  causing  the  Injnilea  to  recom 
damfl^  f«  wbldi  Ti^igle  sued,  obtaining  a 
Judgment  for  $2,000. 

[1]  Although  several  grounds  of  negligence 
were  chanEcd  in  the  petition,  it  is  shown  by 
the  record  that  t3ie  case  went  to  the  Jury 
upon  the  ground  that  Tuggle  was  under  the 
statutory  age,  and  therefore  his  employment 
was  unlawfal,  and  that  the  company  was 
farther  remiss  In  falling  to  furnish  him  a 
reasonably  safe  place  and  reasonably  safe  ap- 
pliances with  which  to  work.  We  think,  how- 
ever, that  the  accident  was  really  due  to  the 
fact  that  Richmond  stopped  his  train  of  care 
at  the  foot  of  the  grade  when  he  should  have 
gone  ahead,  and,  this  being  so,  the  negli- 
gence In  pie  operation  was  due  to  the  fanlt 
of  Bichmoud.  Taking  this  view  of  the  mat- 
ter, It  is  urged  that  there  can  be  no  recovery 
because  It  Is  said  Richmond  and  Tuggle  were 
fellow  servants.  But  aside  from  the  fact 
tliat  the  fellow  servant  doctrine  has  no  place 
in  the  case,  as  Tuggle  was  within  the  pro- 
hibited age,  they  were  not  fellow  servants 
any  more  than  would  be  employes  on  differ- 
ent street  cars  or  on  different  railroad  trains. 
L.  &  N.  V.  Brown,  127  Ky.  732,  106  S.  W. 
795,  32  Ky.  Law.  Rep.  552,  13  L.  R.  A.  (N. 
S.)  1135;  Louisville  Ry.  Co.  v.  Hibbltt,  130 
Ky.  43,  120  S.  W.  810,  139  Am.  St.  Rep.  464. 

[2, 3]  Instruction  No.  S  is  the  only  one  crit- 
icized, and  it  reads  as  follows:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff, 
Ray  Tuggle,  at  the  time  of  the  injury  com- 
plained of  in  the  petition  was  under  the  age 
of  16  years,  which  fact  was  known  to  the 
defendants  or  the  one  or  ones  managing, 
operating,  or  controlling  the  mines  mentioned 
In  the  evidence,  tta^r  agents  or  servants,  or 
by  the  exercise  of  reasonable  diligence  could 
have  been  known  to  it  or  to  them,  and  fur- 
ther believe  from  the  evidence  that  said  em- 
ployment of  said  Tu^le  was  without  the 
knowledge  or  consent  of  J.  B.  Tuggle,  the 
father  of  the  plaintiff,  then  the  law  is  for 
the  plaintiff,  Bay  Tu^le,  and  you  will  so 
find."  The  objec^on  ui^ed  to  this  instruc- 
tion is  that  it  authorized  a  recovery  ir- 
reapectlve  of  whether  the  appellants  were 
negligent  or  not,  and  besides,  does  not  define 
tiie  measure  of  damages  the  Jury  might  as- 
seoB  ia  Oie  erent  they  found  for  Tnggla  It 
Is  ntj  true  that  iDstracliou  No.  8  does  not 
descilbe  tlie  character  of  damages,  but  In- 
Btmctlim  No.  4,,(tf  wbith  ao  oomidalnt  Is 
made,  correctly  advised  the  Jury  upon  this 
subject,  and  It  was  necessary  to  restate 
it  in  instrocUon  No.  8,  nor  was  It  necessary, 
to  anthorlze  a  recovery  under  instruction  No. 


3,  tliat  tlie  Jniy  should  have  been  told  they 
most  beUftve  the  peramu  enqOt^ing  Toggle 
TBre  negligent  in  tb9  dischaive  of  some  du^ 
that  they  owed  him.  Indeed  the  instmcUim, 
altbon^  not  as  aptly  worded  and  open  to 
crltidsm,  is  upm  llie  whole  more  favorable 
than  f^pellants  were  oitiaed  to.  The  evi- 
dence lOiows  that  Tuggle  was  undor  16  years 
of  age,  and  tliat  the  cranpany  was  advised  of 
this  fact  before  it  en^doyed  him,  and  was 
also  muned  not  to  emjfloy  bim  in  the  charac- 
ter of  woA  he  was  engaged  In  when  injured. 
The  rights  of  an  inftint  und^  16  years  of 
age  and  the  duty  and  liability  of  his  em- 
ployer are  so  fully  set  out  in  the  case  of 
Lonls^le,  Henderson  ft  8t  Louis  Ry.  Oa  t. 
Lyons,  IBS  Ey,,  S96,  ISO  S.  W.  971.  that  it  Is 
not  necessary  to  do  more  than  refer  to  that 
opinion  for  tbe  law  applicable  to  cases  like 
this. 

[4]  Another  ground  uiged  for  reversal  is 
that  the  verdict  is  excessive.  Upon  this 
point  ttie  evidence  shows  that  the  ankle  and 
foot  of  Toggle  were  cau^t  between  the  cars 
and  severely  Injured,  and  that  he  vas  con- 
fined to  bis  bed  about  a  month  and  a  half, 
and  went  on  cratdies  about  the  same  length 
of  time,  and  that  after  he  was  able  to  dis- 
pense with  the  crutdies,  he  had  to  go  some 
time  wifihout  a  shoe  on  the  injured  foot.  The 
trial  took  place  more  Oatn  two  years  after 
the  acdduit,  and  it  was  further  shown  by 
the  evidence  that  at  the  time  of  the  trial 
the  injured  foot  was  stiff  from  the  effects 
of  the  injury,  and  that  if  Tuggle  walked  a 
few  miles  at  a  time  bis  fi>ot  would  swell  to 
such  an  extent  that  he  would  have  to  take  his 
shoe  off,  and  that  it  would  remain  In  a  sore 
and  swollen  condition  for  three  or  four  days. 

We  think  the  evidence  shows  that  the  in- 
jury is  permanent,  and,  this  being  80»  the 
verdict  was  not  excessive. 

The  Judgment  is  affirmed. 


HENBY  BICKBL  00.  v.  NATIONAL  STTBE- 
TY  00.  et  aL 

(Conrt  of  Appeals  of  Kentncky.   Jan.  8,  1014.> 

Mechanics'  Liens  (i  47*)  —  Materialman's 

Lisn— E*DaNiSHiHO  BnoiKS. 

One  who  rented  a  boistang  engine  to  con- 
tractors was  not  entitled  to  a  lien  for  auch  rent, 
under  Ky,  St  {  2463,  giving  one  who  fumlsbeft 
materials,  etc.,  in  the  erection  of  any  structure 
a  lien  thereon. 

[Bd.  Note. — For  other  cases,  see  Mechanics'' 
Liens,  Cent  Dig.  |  60;  Dec.  Dig.  |  47.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  the  Henry  Blckel  Company 
against  the  National  Surety  Company  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Furlong  Woodbury  ft  Furlong;  of  Louis- 
ville, tor  appellant   William  W.  <^wford. 

of  LonlsvUle,  for  appellees. 
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H0B80N,  G.  J.  B.  A.  Barker  &  Son  were 
the  contractors  for  the  constmcton  of  sec- 
tlou  B  of  the  northwestern  sewer  In  Lonie- 
Tllle  under  a  contract  with  the  commissioners 
of  sewerage  and  the  National  Surety  Com- 
pany was  the  snretT  of  Barker  St  Son  on  a 
bond  executed  to  the  commlsalonerB  of  sew- 
erage, conditioned  for  the  faithful  perform- 
ance of' the  contract,  and  "to  save  and  pro- 
tect the  said  conunlsaloners  of  sewerage  of 
the  dty  of  LoulaviUe,  Kentucky,  and  any 
person  furnishing  materials  in  the  prose- 
cution of  Bald  work  from  any  loss  or  damage 
by  reason  thereof."  The  Henry  Blckel 
Company  rented  to  the  contractors,  EL  A. 
Barker  &  Son,  a  hoisting  engine  at  the  rate 
of  $2.60  a  d^,  the  total  rent  accmlng  for 
the  time  the  engine  was  used  by  the  con- 
tractors in  the  work  amounting  to  (206.00. 
Barker  ft  Son  failed  to  pay  the  Blckel  Cc»d- 
pany  the  rent;  and  within  the  time  fixed 
in  the  mechanics  lien  statute  the  Blckel 
Company  filed  Its  claim  In  the  county  clerk's 
ofllce  of  Jefferson  county,  asserting  a  me- 
chanic's and  materialman's  lien  for  the 
sum  of  $266,  and  shortly  thereafter  Institut- 
ed this  action  against  the  contractors,  the 
National  Surety  Company  and  the  commis- 
sioners of  sewerage,  setting  out  in  the  peti- 
tion the  above  facts.  The  commissioners 
of  sewerage  and  the  National  Surety  Com- 
pany demurred  to  the  petition,  the  demurrer 
was  sustained,  and,  the  plalntut  declining  to 
plead  farther,  the  petition  was  dismissed  as 
to  them.    The  plalntifTs  appeal. 

The  queston  arising  on  the  appeal  Is  wheth- 
er or  not  the  plaintiff,  by  fnmishlug  the 
traction  engine  in  the  construction  of  the 
sewer  in  controversy,  has  a  lien  under  sec- 
tion 2463,  Kentucky  Statutes,  and  whether 
under  the  provisions  of  the  bond  the  surety 
company  is  liable  for  the  rental  of  the  en- 
gine. 

Section  2468,  Ky.  St,  provides:  "A  person 
who  performs  labor  or  furnishes  materials 
iv  the  erection,  altering  or  repairing  a 
house,  building  or  other  structure,  or  for 
any  fixture  or  machinery  therein,  m  for  the 
excavation  of  cellars,  dstema,  vaults,  wells, 
or  for  the  Improvement,  In  any  manner,  of 
real  estate  by  contract  with,  or  by  the  writ- 
ten consent  of,  the  owner, 'contractor,  sub- 
contractor, architect  or  authorized  a«ent 
shall  have  a  lien  thereon,  and  upon  the 
land  upon  which  said  improvements  shall 
have  been  made  or  on  any  interest  waab  own- 
er has  In  the  same,  to  secure  the  amount 
thereof  with  costs." 

The  bond  executed  by  the  National  Surety 
Company  was  taken  by  the  commissioners 
of  sewerage  to  protect  them  against  claims 
arising  under  the  statute,  and  by  its  terms 
the  obligors  in  the  bond  bound  themselves 
to  protect  "any  person  furnishing  materials 
in  the  prosecntlffli  of  said  work  from  any 
loss  or  damage  by  reason  thereof."  Unless 
by  renting  the  engine  to  the  contractors  to 
be  used  In  the  work  the  Blckel  Qompany 


became  a  "person  furnishing  materials  in  the 
proeecution  of  said  wort,"  Its  rent  claim 
la  not  within  the  terms  of  the  bond;  and, 
if  It  was,  in  this  way,  a  person  fornlBhlng 
materials  in  the  prosecution  of  the  work, 
it  is  ^titled  to  a  lien  under  the  statute. 
Bo  the  whole  case  comes  to  this:  Is  the 
Bickel  Company  entitled  to  a  11^  under 
the  statute  for  the  rent  of  the  engine? 

In  Fowler  ft  Gny  v.  Pompelly,  76  S.  W. 
ITS,  26  Ky.  Law  Rej^.  616,  the  perscm  who 
hauled  the  lumber  to  the  premises  where 
the  house  was  built  was  held  entitled  to  a 
lien  as  a  materialman  furnishing  labor, 
but  in  that  case  the  labor  was  performed 
by  the  man  who  asserted  the  claim.  The 
lumber  had  to  be  hauled  from  the  mill  and 
the  hauling  of  the  lumber  to  the  premises, 
and  the  putting  of  the  lumber  on  the  house 
were  necessary  steps  in  the  Miction  of  the 
building ;  the  hauling  entering  into  the  value 
of  the  lumber  when  placed  on  the  ground. 
In  Carson  v.  Shelton,  228  Ky.  248,  107  & 
W.  793,  82  Ky.  Law  R^.  1083.  16  L.  IL  A. 
(N.  S.)  609,  a  contractor  boarded  his  handsi 
and  bought  from  Carson  the  supplies  necee- 
sary  for  this  purpose  and  for  the  feeding  of 
his  teams.  Carson  asserted  a  lien,  but  it 
was  hdd  that  he  had  furnished  supplies 
for  the  contractor  and  not  material  for  the 
work;  and  the  lltti  was  refused. 

In  Avery  ft  Sons  v.  Woodruff,  etc.,  144  Ky. 
227,  137  8.  W.  1088,  86  L.  K.  A.  (N.  S.)  866, 
a  materialman's  lien  was  adjudged  In  favor 
of  the  person  who  furnished  the  lumber  out 
of  which  the  concrete  forms  were  made  for 
the  erection  of  a  concrete  building.  In  that 
case  the  court  said:  "In  the  case  at  bar,  the 
material  famished  by  appellees  was  raw 
lumber  to  be  used  in  the  erection  of  the  con- 
crete building,  and  it  was  contemplated  by 
the  parties  at  the  time  it  was  famished  that 
it  would  be  totally  used  up  in  making  forms 
in  the  erection  of  the  Avery  ft  Sons'  plant 
If  the  lumber  had  been  furnished  to  make  a 
scaffold,  molds,  or  forms  with  the  intention 
of  using  them  in  the  erection  of  that  build- 
ing and  then  carry  them  away  and  use  them 
in  constructing  other  bolldlngs,  then  no  lien 
wonld  attach,  as  they  would  be  regarded  as 
a  part  of  the  appliances  of  the  workman, 
and  would  occupy  the  same  place  as  a  ham- 
mer, saw,  or  other  tool  used  by  the  workmen, 
for  which  no  lien  is  allowed  by  the  statute." 

The  engine  which  was  used  In  this  case 
occupied  the  same  place  as  a  hammw,  saw, 
or  other  tool  need  by  the  workmen.  Tbe  pw- 
son  who  rented  the  engine  is  no  more  oktltled 
to  a  lien  on  the  sewer  tor  the  rent  than  the 
merchant  would  be  who  sold  him  the  spades, 
drills,  or  other  tools  otMistltutlng  his  iriant, 
with  which  he  did  the  work.  In  Evans  t. 
Lower,  67  N.  J.  Bq.  233,  68  AtL  294.  one  of 
the  claims  was  for  the  tools  tarnished  die 
contractor  and  used  in  the  work.  A  Itai  was 
refused.  In  Lohman  v.  Peterson,  87  Wis.  227. 
68  N.  W.  407,  the  owner  of  oxen  hired  then 
out  to  a  person  who  performed  labor  in  haul- 


Digitized  by 


Google 


Ky.) 


BOAHD  OF  OOUNCTL  OF  CITY  OF  7RAN-KF0BT  t.  KIBBT 


1116 


lug  ties,  and  asserted  a  lien  for  the  rent  of 
Mb  oxen.  The  claim  was  disallowed.  That 
case  dlffeFB  from  the  Pompelly  Case  above 
referred  to.  In  the  Pompelly  Case  the  man 
who  did  the  hauUng  asserted  the  lien,  bnt  In 
the  Ix>hman  Case  the  man  who  hired  the 
oxen  to  the  man  who  did  the  hauling  asserted 
the  Hen.  In  McAnllffe  t.  Jorgenson,  107  Wis. 
132,  82  N.  W).  706,  a  contractor  for  the  boring 
of  a  well  rented  a  well-horlng  machine  from 
McAnliff^  and  McAallffe,  not  having  been 
paid  the  rent  of  his  machine,  asserted  a  Uen. 
The  conrt  pointed  ont  that  when  he  hired  hla 
machine  to  the  contractor,  It  became  the  tat- 
ter's machine  while  he  nsed  It,  and  was  used 
by  him  as  though  It  was  his  own;  that  for 
Its  use  In  connection  with  his  own  labor,  he 
would  have  been  entitled  to  a  Uen — not  for 
the  use  of  the  machine  alone,  but  because 
with  bis  labors  In  the  use  and  operation  of 
the  machine  the  well  was  drilled.  After 
pointing  this  out,  the  court  said:  "The  ma- 
chine thus  used  is  the  plant  of  tlie  contrac- 
tor,' and  can  in  no  sense  be  said  to  be  mate- 
rials furnished  or  used  in  the  drilling  of  the 
welL  Basshor  t.  B.  &  O.  R.  Co.,  66  Md.  99 
[3  AfL  285],  To  permit  this  Uen  to  stand 
and  be  enforced  would  be  stretching  the  lien 
law  b^cmd  any  reasonable  Umlt" 

In  Pottec  Mannfactnrlng  Go.  t.  Meyer  & 
Co.,  171  Ind.  618.  86  N.  m  887,  181  Am.  St 
RcVv  267,  the  contractor  for  the  construction 
of  a  aewer  raited  of  the  Potter  Manufactur- 
ing Company  a  tr«ich  machine,  and  it  assert- 
ed a  Uen  on  the  work  for  its  rent  Refusing 
a  lien,  the  conrt  said:  "Ttiis  trench  machine, 
owned  by  vpellant,  did  not  work  automat- 
Icallyt  but  was  operated  by  men  in  the  em- 
ploy and  onda  direction  of  the  lessee  of  the 
machine.  J.  J.  Smltb  ft  Oo.  Thue  could  be 
no  question  that  the  contractor.  3.  J.  Smltb 
ft  Go.,  ml^t  have  acquired  a  Uen  to  Oie  ex- 
tent of  the  Talue  of  the  work  done.  Including 
that  doiw  by  this  labcv-aavlng  machine.  Ap* 
pellant,  however,  did  not  perform,  or  In  any 
manner  engage  to  perform,  any  labor  upon 
tin  Btrnetnre  to  be  erected.  Its  <dalm  Is  not 
for  the  value  of  work  actually  done,  but  com- 
pouatlon,  at  an  agreed  price  for  a  specified 
time,  as  the  rental  value  of  the  machine. 
*  *  *  We  are  clearly  of  opinion  that  ap- 
pellant Is  not  shown  to  have  performed  any 
work,  and,  as  the  mere  lessor  of  tlklfl  ma- 
chine,  cannot  be  regarded  as  one  perform- 
ing labor,  within  the  meaning  of  the  statute 
under  consideration."  A  similar  conclusion 
was  reached  in  AUoi  v.  Blwert  29  Or.  428,  44 
Pac.  828, 48  Pac.  64 ;  Oppenbelmer  v.  MorreU, 
118  Pa.  189,  12  AtL  807;  Stlmson  Mill  Co.  r. 
Los  Angeles  Traction  Co.,141CaL  30,74Paa 
367;  Meek  v.  Parker.  68  Ark.  367,  88  8.  W. 
900,  58  Am.  St  Rep.  119 ;  McMuIIin  v.  McMul- 
Un.  92  Me.  836, 42  AtL  600, 69  Am.  St  Rep.  610 ; 
Wood,  Curtis  ft  -Co.  v.  Eldorado  Lumber  Co., 
163  OaL  230,  94  Pac.  877.  16  Ll  B.  A.  (N.  S.) 
684. 126  Am.  St  Bep.  80^  IS  Ann.  Gas.  S82,  and 


notee;  Haas  Electric  Co.  v.  Springfield,  etc.* 
Park  Co.,  236  lU.  482.  86  N.  0.  248,  23  L.  B.  A. 
(N.  S.)  620, 127  Am.  St  Rei>.  297 ;  McKinnon  v. 
Red  River  Lumber  Co.,  119  Minn.  479,  138 
N.  W.  781,  42  L.  R.  A.  (N.  S.)  872,  and  notes; 
Troy  PubUc  Works  Co.  t.  City  of  Yonkers, 
etc.,  207  N.  Y.  81*  100  N.  B.  TOO,  44  U  &  A. 
(N.  S.)  811. 
Judgment  aflBrmed. 


BQABD  OF  COUNCIL  OP  CITY  OF 
FRANKFORT  v.  KIRBY. 
(Court  of  Appeals  of  Kentucky.   Jan.  9,  1914.) 

1.  MuKioiFAi.    OoBPonATzona    ^    768*)  — 
Stdbbts  — Stdue  Sups  — Diracrs  — Nkoli- 

OENOB. 

Where,  In  an  action  for  injuries  to  a  pedes- 
trian, whUe  passing  down  certain  stone  st^ 
leading  from  one  street  to  another,  it  was  shown 
that  plaintiff  was  caused  to  fall  by  the  fact 
that  one  of  the  stones  was  loose  and  tilted  when 
he  bore  his  weight  thereon,  it  was  immaterial 
whether  the  negligence  of  the  city  consiated  of 
an  inherent  defect  In  the  constructi<m  of  the 
steps  or  whether  it  was  a  mere  fallnre  to  keep 
thrai  in  proper  repair. 

[Ed.  Note.— For  other  ease&  see  Municipal 
Corporations.  Cent  Dig.  if  lS2i^  1624,  1^; 
Dea  Dig.  S>68.*] 

2.  APPBAI.  and  EBBOB  ({  1060*)— BlOIPTION 
OF  EvinEKOB— Pbejddicx. 

Defendant  in  an  action  lor  injuries  was 
not  pr^adiced  by  evidence  of  plaintiff  that  he 
thought  be  was  going  to  die  for  almnt  two  weeks^ 
where  plaintiff's  pfaysiciaiis  testified  in  sabstance 
to  the  same  fiict 

[Ed.  Note. — For  other  cases;  see  Appeal  and 
E]rror,  Cent  Dig.  Jfi  1068.  1068,  ^53-4167. 
4166 ;  Dec  Dig.  {  1060.*] 

8.  BVIDBKOB  (i  477*)— COHDinOir  or  InjVBED 
PXBSOIT. 

A  lay  witness  of  inexperience,  who  had  not 
examined  an  injured  person,  was  not  entitled  to 
testify  that,  from  seeing  wa.cn.  person,  tie  thought 
be  was  in  a  dangerous  condition. 

[Sid.  Note.— INir  otlur  esses/ ses  Bvldenoe, 
Cent  Dig.  is  2287-2241;  DecTbig.  {  477.*] 

4.  DAUAOBS    (S  182*)— SXCBSaiVBKBSS— Pbb- 
BONAI.  INJUBIBS. 

Plaintiff,  at  the  time  of  his  injury,  was  68 

J ears  (tf  age.  in  good  health,  and  earning  $2  a 
ay,  though  be  was  not  regularly  employed.  He 
was  permanently  injured,  and  there  was  evi- 
dence that  he  suffered  greatly  and  that  it  was 
probable  that  his  earning  capacity  for  the  rest 
of  his  life  liad  been  eompletely  destroyed.  BM, 
that  a  verdict  alio  wing  him  $8,600  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  372-386.  396;  Dec.  Dig.  |  m.*] 

Appeal   from   Circuit   Court,  Franklin 

County. 

Action  by  Zadiary  T.  Kirity  gainst  the 
Board  of  Council  <a  the  Gity  of  Frankfort 
Judgment  for  plaintUF,  and  defradant  ap- 
peals. Affirmed. 

Scott  &  Hamilton  and  F.  M.  Dalley,  all  of 
Frankfort  'or  appellant  O'Rear  ft  Wil- 
liams, of  Frankfort,  for  appellee. 

TURNER,  J.  This  is  an  action  by  anwl- 
lee  against  appellant  for  personal  injuries 
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aneged  to  hare  been  received  bj  him  as  a 
result  of  appellant's  fallare  to  keep  In  prop- 
er repair  certain  Btone  stepa  leading  down  a 
steep  passageway  from  East  Main  street  to 
East  Broadway  in  Frankfort  Tbe  trial  In 
the  lower  court  resulted  in  a  verdict  of  $8,- 
500  for  appellee,  and  this  appeal  results. 

Many  questions  were  made  in  the  lower 
court,  but  in  this  court  they  were  all  ex- 
pressly waived  except  two:  (1)  Should  ap- 
pellant's motion  for  a  peremptory  instruc- 
tion have  prevailed ;  and  (2)  was  certain  evi- 
dence offered  by  plaintiff  properly  permitted 
to  go  to  the  Jury? 

At  the  time  of  tbe  accident  appellee  was 
alone,  and  there  was  no  other  eyewitness. 
His  testimony  is  that  in  going  down  these 
steep  stone  steps  he  stepped  upon  one  ot 
them  which  was  loose,  and  that  It  tilted 
slightly  when  his  weight  went  upon  It,  which 
threw  him  violently  against  the  stone  steps, 
whereby  he  was  injured  In  his  1^  side,  in 
his  stomach,  and  his  bead;  that  be  remain- 
ed In  bed  14  or  16  weeks  and  had  never  been 
able  to  do  any  votk  since.  'Several  other 
wltnessea  testlfled  tint  the  stone  step  refer- 
red to  was  loose,  that  there  was  a  triangular 
block  tliat  bad  been  bvokoi  ont  of  this  step, 
or  the  one  next  to  It,  and  two  or  three  wit- 
nesses besides  appellee  stated  that  they  bad 
received  falls  at  tbat  place.  Several  physi- 
cians testified  that  appellee  was  permanently 
injured,  that  be  bad  not  beea  able  to  do  any 
manoal  labor  since  the  aocMeat,  and  prob- 
ably never  would  be;  that  as  a  result  of  the 
injuiy  he  had  a  durailc  pleorlay  In  his  left 
side  brought  About  by  the  adherence  of  the 
pleura  to  the  lung  and  floaUx^-rlb. 

[1]  It  is  tiie  contention  of  appellant  that 
it  was  entitled  to  a  peremptory  instruction 
because  the  testimony  telled  to  show  that 
the  step  shown  to  have  been  loose  was  the 
one  that  produced  the  Injury;  bat  In  this 
counsel  Is  mliriaken.  Appellee  distinctly 
states  In  his  cross-examination  ttiat  It  was 
the  second  st^  of  the  western  set  of  steps 
that  tilted  with  him,  ud  the  other  witness- 
es Identify  that  Btep  as  the  one  that  was 
loose.  It  is  immaterial  for  tbe  purposes  ct 
this  case  whetha  the  negUgence  consisted 
ot  some  inherent  defect  of  constmetion,  or 
whether  It  was  failure  to  keep  the  steps  in 
propw  repair;  the  salient  fact  is  that  it 
was  Io(»e,  that  It  tilted,  and  caused  hla  In- 
jnry.  The  motion  for  a  peremptory  Instmc- 
tion  was  properly  overruled. 

[t]  It  is  also  argued  that  the  testimony  by 
axvellee  himself  that  he  thought  he  was 
gobag  to  die  for  about  two  weeks  was  highly 
Improper  and  prejudicial.  Without  consid- 
ering the  importance  this  testimony,  it  is 
snfficlent  to  say  that  it  could  not  have  been 
prejudicial  for  the  reason  that  appellee's 
physicians  testified  In  substance  to  tbe  same 
thing. 

[3]  It  is  further  allied  that  the  testimony 
by  one  of  tbe  witnesses  to  the  effect  that 
when  he  went  to  see  appellee  he  seemed  to 


be  snlferlng  a  great  deal,  and  that  he  thought 
he  was  in  a  dangerous  condition,  was  erro- 
neous and  prejudicial ;  but  for  the  same  rea- 
son above  given  this  testimony  cannot  be 
prejudidal,  although  we  are  constrained  to 
say  that  it  is  not  proper  to  permit  sndi  evi- 
dence to  go  to  the  jury  from  witnesses  of  in- 
experience who  have  not  examined  the  in- 
jured person,  there  being  no  sufficient  basis 
for  their  opinion. 

[4]  It  Is  so^ested,  but  not  o^ed,  that  tlie 
verdict  is  excessive.  At  the  time  of  the  In- 
Jury  appellee  was  58  years  of  age,  in  good 
health,  and  earning  $2  per  day,  but  not  reg- 
ularly employed.  That  be  was  permanently 
injured,  and  tliat  he  suffered  greatly,  there 
seems  no  doubt  from  the  testimony,  and  It  la 
altogether  probable  that  bis  earning  oapadtr 
for  the  rest  of  his  life  has  been  completely 
destroyed. 

Judgment  affirmed. 


CHESAPEAKE  ft  O.  BY.  CO.  v.  BURTON. 
(Court  ot  Appeals  of  Kentucky.   Jan.  9.  Idl4.> 

1.  RuLBOADS  (I  446*)— Knuno  or  Stock— 
PaooF  or  Nbouosttci  —  Pkxmfxobt  Ih- 

BTBUCIZON. 

Where  in  an  action  for  the  death  of  a  horse 
from  being  BtrucA  by  a  train,  tbe  unoontradict- 
ed  evidence  showed  that  the  whistle  was  not 
sounded  at  the  public  road  croanng,  that  there 
was  nothing  to  prevent  the  engineer  fiom  see- 
ing the  ammal  from  300  to  000  yards  ba<^ 
that  tbe  stock  alarm  was  not  sounded,  and  that 
no  attempt  was  made  to  stop  tbe  train,  a  pei^ 
emptory  inBtruction  for  defendant  was  proper- 
ly refused,  Uiough  those  In  charge  of  the  train 
testified  that  they  nsed  care  tu  avoid  the  aed- 
d^t:  the  burden  placed  upon  tbe  defendant  If 
Ky.  St  {  800,  to  disprove  negligence  in  a  ettx^ 
killing  case  not  beinic  overcome  where  the  evi- 
dence is  conflicting,  but  the  question  of  negli- 
gence in  such  case  being  tot  the  Jury  under  all 
the  evidence. 

[Ed.  Note.— For  other  caBea,  see  Railroads, 
Cent.  Dig.  U  1627-1641;  Dec.  Dig.  {  446.*] 

2.  Appeal  Ann  Staaoa  ($  231*)  —  OnjEcnoH 
Bblow— Admission  or  Evidercx. 

Where,  In  a  stock  kUling  case,  the  kilting 
ot  the  animal  by  defendants  train  was  admit- 
ted, vnat  In  admitting  evidence  that  the  killing 
was  caused  by  defendant's  negligence,  before 
defendant  iutrodaced  any  evidence  to  sustain 
the  bardea,  placed  upon  it  by  Ky.  St.  |  809. 
to  disprove  negligence,  conid  not  lie  considered 
on  appeal,  where  such  evidence  was  not  ob- 
jected to  below  <m  the  ground  that  It  was  ad- 
mitted out  of  itB  proper  order,  especially  where 
defendant's  rights  were  not  prejudiced. 

[Ed.  Note.— For  other  caaeB,  see  Appeal  sad 
Error,  Cent  Dig.  H  1299,  1852;  Dec  Dig.  | 
231.*] 

Appeal  from  Cnrcnlt  Court,  Carter  Onmty. 

Acti<m  by  O.  W.  Burton  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From 
Judgment  fOr  plalntlir,  defendant  aM>eals. 
Afflnned. 

W.  li.  Woods  and  Wilhoit  &  Wilhoit,  all 
of  Grayson,  and  Shelby  &  Shelby,  of  Lexing- 
ton, for  appellant  H.  B.  Dysard,  ot  Ash- 
land, for  appellee. 
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SETTLE,  J.  TldM  iB  an  appeal  fiom  a 
judgment  entMed  upon  a  verdict  awarding 
the  appc^ee,  O.  W.  Bnrton,  fSOO  damages  for 
tbe  death  ot  a  mare  alleged  to  have  been 
killed  by  the  negllgoice  of  the  aerranta  of 
the  aivellant  In  dtarge  of  one  of  ita  paaaen- 
ger  trains. 

[1]  A  rereraal  of  the  Judgment  la  aaked  by 
appellant  luion  the  grounds,  ftnt,  that  the 
trial  court  erred  In  refoalog  to  peremptorily 
Instruct  the  JiU7  to  find  tav  It  at  the  contu- 
sion of  the  evidence;  second*  that  the  ver- 
dict la  flagrantly  against  the  erldenee.  It  Is 
admitted  by  appellant  that  the  mare  Traa 
killed  by  Its  trahi,  but  denied  that  her  death 
was  caused  tbe  negligence  of  Us  aerranta 
In  charge  thereof.  Acotwdlng  to  ttie  evidence, 
the  mare  was  overtaken  and  struck  by  the 
train  on  a  fill  at  the  end  of  a  bridge  span- 
ning Williams  cre^  13Us  fill  is  from  80  to 
100  yards  long,  and  la  crossed  by  a  conn^ 
road  at  the  distance  of  about  100  teeA  from 
the  bridge.  The  height  of  the  fill  near  where 
it  is  crossed  by  the  county  road  Is  10  feet, 
and  gradually  increases  until  it  attains  a 
height  of  20  feet  at  the  bridge.  For  some 
distance  before  reaching  the  bridge  its  sides 
are  almost  [>erpendicular,  and,  from  the 
crossing  to  the  bridge,  there  Is  a  space  be- 
tween the  end  of  the  railroad  ties  and  the 
edge  or  bank  of  the  flU  of  only  2  feet  in 
width,  and  this  space  on  the  south  side  of 
the  track  contains  a  beaten  path.  Appellee's 
residence  is  situated  near  where  the  county 
road  crosses  the  railroad.  The  mare  owned 
by  appellee  bad  been  running  at  large  upon 
his  premises,  and  by  some  means  passed 
through  the  gate  which  Inclosed  same  and 
went  upon  the  county  road,  where  she  was 
standing  when  appellant's  train  came  in 
sight  As  the  train  came  on,  the  mare,  be- 
coming frightened,  ran  down  tbe  path  ot  the 
All  in  tbe  direction  of  the  bridge,  and,  npon 
reaching  the  bridge,  was  overtaken  by  the 
train,  and,  though  still  in  the  path  by  tbe 
side  of  the  track,  was  stmck  by  the  train, 
knocked  from  tbe  fill,  and  Instantly  killed. 

The  evidence  introduced  in  behalf  of  ap- 
pellee shows  that  the  mare  ran  a  distance  of 
75  or  80  yards  before  she  was  struck  by  the 
train;  also  that  the  engineer  and  fireman 
npon  tbe  train,  by  keeping  a  lookout  In  ap- 
proaching the  crossing,  could  readily  have 
seen  stock  or  any  similar  object  on  the  cross- 
ing and  track  or  fill  for  a  distance  of  400  or 
600  yards  therefrom;  that  the  train  neither 
sounded  its  whistle  nor  rang  its  bell  in  ap- 
proaching the  crossing,  or  after  it  came  in 
view  of  the  mare,  before  she  ran  In  the  diree* 
tion  of  the  bridge,  and  that  there  was  noth- 
Ihg  to  prevent  the  engineer  and  fireman  from 
seeing  the  fright  of  the  mare  or  her  filght  on 
the  fill  toward  the  bridge  several  hundred 
yards  before  the  train  reached  and  struck 
her ;  that  the  train  was  going  at  a  speed  of 
8fi  or  40  miles  an  hour,  and  did  not  at  any 
time  sound  the  stock  alarm.  According  to 
.some  of  the  witnesses,  when  within  76  or  100 


yards  of  the  mare,  there  setfued  to  have 
been  a  shutting  off  ot  the  steam,  or  arolica- 
tton  of  the  air  brakea*  wUdi  momgitarlly 
lessened  the  qpeed  of  the  train,  but  inunedl- 
ately  thereafter  the  steam  was  axvUed,  or 
the  mil  brakes  taken  off,  and  the  speed  of  the 
train  again  increased  before  its  collision  with 
the  mare  occurred.  Orasldered  as  a  whole, 
the  evidence  introduced  in  behalf  of  appellee, 
much  (tf  which  was  furnished  by  the  testi- 
mony ot  eyewitnesses  to  tiie  accident,  con- 
dnced  to  prove  that  appellant'a  servants  in 
charge  of  the  train  mli^t  have  stopped  it 
before  reaching  the  fill,  or  so  slackened  Its 
speed  as  to  have  prevoited  the  death  of  the 
appellees  mare. 

Tbe  only  witness  introduced  by.  appellant 
was  H.  S.  Meddls,  the  engineer  In  diarge  ot 
the  train  by  wUch  tbe  mare  was  killed. 
Bfeddls  testified  that  the  mare,  when  first 
seen  by  him,  was  only  50  yards  from  the 
train,  which  was  numing  at  a  speed  of  35  or 
40  miles  an  hour;  that  the  mare  was  then 
standing  on  the  flU  near  the  coun^  road,  ap- 
parently about  10  feet  from  the  railroad 
track,  and  at  once  began  to  run  in  tbe  direc- 
tion of  the  bridge,  which  she  reached  before 
being  overtaken  and  struck  by  the '  train ; 
that,  seeing  her  at  what  he  thought  a  suffi- 
cient distance  from  the  railroad  trac^  to  en- 
able the  train  to  pass,  without  striking  her, 
be  did  not  anticipate  her  collision  with  the 
train,  and  did  not,  with  the  whistle,  give  the 
stock  alarm,  fearing  it  would  frighten  and 
cause  her  to  run  on  the  track  in  front  of  the 
train.  The  witness  frankly  admitted  that  at 
no  time  did  he  give  the  stock  alarm,  and  be 
failed  to  state  whether  the  train  whistle  was 
sounded  for  the  public  road  crossing,  or  that 
be  or  the  fireman  were  maintaining  a  look- 
out ahead  of  tbe  train  in  approaching  the 
crossing.  He  did  testify,  however,  that  at 
no  time  after  discovering  the  presence  of  the 
mare  on  the  fill  would  It  have  been  possible 
to  have  stopped  the  train  before  It  struck 
her.  As  according  to  all  the  evidence  the 
mare  was  never  on  the  railroad  track,  but 
remained  on  the  path  of  the  fill  until  struck 
by  tbe  train,  and  tbe  space  between  the 
track  and  edge  of  the  fill  was  nowhere  more 
than  2  feet  In  width,  Meddls  was  evidently 
mistaken  in  stating  that,  when  first  seen  by 
him,  tbe  mare  was  10  feet  from  the  track. 

It  will  thus  be  seen  that  appellee's  witness- 
es were  uncontradicted  as  to  the  facts  that 
the  train  whistle  was  not  sounded  for  the 
public  road  crossing ;  that  there  was  nothing 
to  prevent  the  engineer  or  fireman  from  see- 
ing the  mare  on  the  fill  fOr  a  distance  of 
from  SOO  to  500  yards  before  the  train  reach- 
ed tbe  crossing.  If  they  or  either  of  them  bad 
been  maintainlDg  a  lookout ;  that  the  whistle 
did  not  sound  the  stock  alarm;  and  that 
there  was  no  attempt  on  the  part  of  appel- 
lant's servants  in  charge  of  the  train  to  stop 
it  after  It  reached  tbe  point  from  which  tbe 
mare  could  be  seen  by  the  engineer  and  fire- 
man and  before  it  stmdt  and  killed  her. 
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The  J1117  were  properly  permitted  to  deter- 
mine from  these  focts  whether  the  deatii  of 
appellee'B  mare  w8.b  cansed  by  the  n^llgmce 
of  appellant's  serrants  In  charge  of  the  train, 
and,  as  their  verdict  must  have  been  based  np- 
<m  the  theory  that  the  death  of  the  mare -was 
caused  by  the  failure  of  appellant's  servants 
to  soand  the  train  whistle  for  the  public 
crossing,  or  maintain  a  lookout  In  approach- 
ing the  crossing,  In  &lUng  to  stop  the  train 
to  prevent  Its  striking  the  mare,  or  falling  to 
^ve  the  stock  alarm  after  she  began  running 
toward  the  bridge,  which,  If  done,  might 
have  so  frightened  her  as  to  cause  her  to  leap 
from  the  fill  before  the  train  reached  her.  It 
Is  patent  that  It  cannot  be  said  there  was  no 
evidence  to  support  It. 

It  Is  net  to  be  overlooked  that,  under  the 
statute  (section  809,  Ky.  Stat),  the  killing 
or  Injuring  of  stock  by  a  railroad  train  Is 
presumed  to  have  been  caused  by  the  negli- 
gence of  those  in  charge  of  the  train,  and  the 
burden  of  showing  that  snch  was  not  the 
case  rests  upon  the  railroad  company.  It 
may,  however,  relieve  itself  of  that  presump- 
tion by  showing  by  competent  evidence  that 
its  servants  used  ordinary  care  to  avoid  the 
killing  or  Injuring  complained  of ;  but  when, 
notwithstanding  the  testimony  of  those  in 
ctiarge  of  the  train  that  such  care  was  used, 
other  witnesses  testify  that  they  were  negli- 
gent, it  becomes  the  duty  of  the  jury  to  pass 
upon  the  question  at  Issue  from  all  the  evi- 
dence. L.  ft  N.  B.  B.  Co.  V.  Bhodes,  90  S.  W. 
219,  28  Ky.  Law  Bep.  692. 

In  Campbell  v.  Mobile  ft  Ohio  B.  B.  Co., 
154  Ky.  582,  167  S.  W.  931,  we  held  that, 
where  stock  were  killed  by  a  raUroad  train 
at  a  pablic  crossing,  the  negligence  Imputed 
to  the  railroad  company  by  section  809.  su- 
pra. Is  not  removed  until  it  is  shown  that 
the  train,  In  approaching  the  crossing,  gave 
the  signals  required  by  section  786,  Ky.  Stat, 
which  are  intended  for  the  protection  of 
aUK^  as  well  as  human  b^nga.  If  appellee 
had  Introduced  no  evidence  as  to  the  killing 
of  bis  mare  by  appellant's  train,  It  might 
well  he  doubted  whether  the  testimony  of 
the  hitter's  oiglneer,  Meddis,  relieved  it  of 
the  negligence  imputed  to  it  by  the  statute ; 
but,  when  we  come  to  consider  that  of  appel- 
lee's witnesses,  conducing,  as  It  does,  to  af- 
firmatively show  the  negligence  of  appel- 
lantfs  servanta  complained  of  In  the  petition, 
no  ground  la  left  for  saying  that  the  verdict 
of  the  jary  la  flagrantly  against  the  evidence 
and,  if  correct  In  this  conclusion,  It  necessa- 
rily follows  that  the  refusal  by  the  trial  court 
of  the  perunptory  inetnietion  asked  by  ap- 
pellant was  not  error. 

[1]  It  la  insisted  for  appellant  that,  in  view 
of  having  the  burden  of  proof  as  to  the 
question  of  n^lgence,  the  trial  court  erred 
In  pomlttlng  appellee  to  introduce  some  of 
its  evidence  before  that  of  appellant  was  In- 
troduced. Notwithstanding  the  admitted  kill- 


ing of  appellee's  mare  appellanra  train, 
and  the  statutory  presumption  of  n^Ugenoe 
arising  therefrom,  it  was  neoeasary  for  ap- 
pellee to  introduce  evidence  as  to  the  value 
of  the  mare  before  that  of  appelant  was  In- 
troduced, and,  though  he,  in  addition,  Intro- 
duced some  of  his  evidence  tending  to  prove 
that  her  death  was  cansed  by  the  negligence 
of  ap[>ellant's  servants,  which  more  properly 
should  have  been  introduced  after  that  of  ap- 
pellant, we  do  not  find  in  the  record  that  the 
evidence  thus  introduced  by  appellee  was  for 
that  reason  objected  to  by  appellant,  in  view 
of  which  such  objection  will  not  be  heard  on 
appeaL  Appellant's  rights  were  in  no  way 
prejudiced  in  this  matter. 

It  la  not  complained  that  the  verdict  la  ex- 
cessive. The  evidence  as  to  the  value  of  the 
mare  was  all  to  the  effect  that  her  fair  mar- 
ket value  at  the  time  of  her  death  was  f300 
to  $850.  The  Instruction  fairly  submitted  to 
the  jury  the  issues  of  fact  involved,  and 
properly  advised  them  of  the  law  applicable 
thereto. 

Judgment  affirmed. 


OBSSBB  V.  McLAMB  ot  aL 
(Court  of  Appeals  of  Kentucky.  Jan.  0, 1914.) 

1.  MunioiPAi.  OoBPOBATioKB  4C0*)— Sxwn 

AfiSBSSUBKT— PbOPEBTT  SUBJXOT— PATUMT 
IBOlf  OSNEBAI.  FunO. 

Under  Ky.  St.  |  3490,  snbd.  9,  relative  to 
araortionmeDt  of  the  cost  of  the  construction 
of  sewera  io  citiei  of  the  fourth  dasa,  a  city 
council  may  assess  the  cost  of  a  sewer  to  the 
extent  of  $1  per  front  foot  on  the  abuttinc 
property,  and  provide  for  the  payment  of  the 
cost  in  excess  thereof  out  of  the  general  fuad: 
the  provision  of  such  section  that  when  the  en- 
tire cost  of  the  construction  exceeds  $1  per 
front  or  abutting  foot  the  entire  cost  shall  be 
assessed  on  the  lots  in  the  sewer  district  whidi 
may  be  benefited  thereby  not  being  mandatory. 

[Ed.  Note^For  other  caae%  see  Munich 
Corporations,  Cent  Dig.  {  1101;  Dec;.  Dig.  I 
469.*] 

2.  HTTITZCXFAZ.  OOBPOBATIOIVS  0  469*)— SSWIB 

AssEssuBirrs— VAUDirr. 

Where  a  sewer  was  constructed  by  a  dty 
of  the  fourth  class  on  lt»  side  of  a  street  form- 
ing the  line  between  two  cities,  the  fact  that 
the  assessment  therefor  was  Dot  levied  on  the 
property  abutting  the  street  on  the  opposite 
side  over  which  it  had  no  oontrot  did  not  iu- 
validate  the  assessment 

[Ed.  Note.— For  other  cases,  see  MonSelpBl 
Corporations.  Cent  Dig.  i|  lUS-UlT;  Dec. 
Dig.  I 

S.  Mtthioipaxi  CoBPOEAnoin  Q  110*)— Pm- 
uoATioir  or  OainnAKcn— SvmciENcr. 
The  publication  of  an  ordinance  of  the  city 
of  the  fourth  class  by  typewritten  handbills  was 
a  suffidence  compliance  with  Ky.  St  I  84S7, 
requiring  that  all  ordinances,  unle«  pubUahM 
in  a  newspaper,  be  published  by  handbills. 

[Ed.  Note.r-For  other  cases,  aee  Manidpal 
Co^rations,  Oont  Dig.  U  289^44;  Dec  IHg. 

4.  MuKiciPAL  CoBPOKATions  (|  417*)— Oov- 

8IB1T0TION   OF  SKWS»— AaSBBBKBHT. 

13iat  a  drain  bad  been  prevlowdy  con- 
structed along  a  pordm  of  tiie  route  followed 
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by  the  wwer  in  qncatlon  did  not  prednde  the 
sewer  from  beins  an  original  ttnprorement,  the 
cost  of  which  could  be  asaeseed  a^iust  the 
abatting  property,  where  it  did  not  appear  that 
the  dr^  was  a  sewer  within  Kj.  St  i  8490, 
•vbd.  0,  ptoTlding  for  the  constmctlon  of  sew- 
en  and  assessment  therefor,  or  tliat  it  was 
not  conetmcted  at  the  city's  expense. 

[Ed.  Note.— For  other  cases,  see  Honickul 
Corporations.  Gent  Dig.  H  1021,  1022;  Dec 
Die.  I  417.*) 

B.  Ennaan  Doaum  d  2*)— MimzciiFai.  Oob- 

POHATTOHS  (I  470*)— SeWM  AmKBSICXNTB— 

PBonsTZ  Subject. 

That  a  comer  lot  has  been  assessed  tl  per 
front  foot  on  one  street  for  the  construction  of 
a  sewer  thneon  will  not  render  invalid,  as  a 
taUDff  of  priTate  property  without  just  com- 
pensation, m  Tiolatton  at  Const  i  242,  an  as- 
sessment for  a  Kwer  constroeted  apon  tlie  oth- 
er street 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  8-12;  Dee;  Dig.  I  2  :*  Mu- 
nicipal Goiporatioii^  Cent  Dig.  1  1118;  Dec. 
Dig.  I  410.*} 

Aweal  from   Clrcnlt  Court,  Oampb^t 

Oinmty< 

AeOmi  by  Jutn  B.  MeLane  imd  another, 
ibiSng  bmripew  aa  J<dm.  B.  McT^na  ft  Co., 
asainat  Joa^  P.  GeoMr.  FMm  Jndgment 
for  plalntUEB,  deiendaiit  appeahk  Affirmed. 

HnUiard  Schwartz,  of  Newport,  for  sppel- 
lant  Bailionr  &  Basamann,  of  Newport, 
tor  appeUeea. 

COitAZ,  a  BeUaroe  Is  a  oHy  of  ttw  fimrtb 
clan.  ItB  bmrd  of  ecnmcil  ordared  ttie  con- 
stmctlon of  a  sewer  along  HoiCnian  alley 
from  Tan  Toast  aTeune  to  O^Fallon  avume, 
and  fn  O'FaUon  avsnne  from  Hoffman  al- 
ley  to  the  sonth  curb  line  of  Fairfield  are- 
nns;  By  aniropiiate  proosedlngs  John  B. 
McLano  and  Fred.  B.  ISxSLman,  doing  baainees 
under  tito  firm  name  of  John  B.  McLane  ft 
Co.,  were  emiiloyed  to  construct  the  sewer. 
On  completion  of  the  work  by  them  It 
was  accepted  by  the  board  of  cooncll,  and  an 
ordinance  was  passed  assMsIng  tba  cost 
thereof  on  the  abutting  property  owners  to 
Uw  extent  of  $1  a  foot  ^the  balance  of  the 
cost  wu  paid  by  the  dty  oot  of  its  feneral 
fond.  The  sewer  eztuds  north  and  sonth 
along  0*Fallon  STenne  aboot  720  feet  It 
then  turns  at  rUfht  ani^  and  runs  west 
from  CFallon  avenue  aloiv  Hoffman  slley 
207%  feet  OTallon  aveDne  la  on  the  dl> 
Tiding  line  of  the  dty  of  Bdlerue  and  the 
dty.  at  DaytmL  The  ^operty  abutting  on 
the  east  side  dC  OTallon  arenna  is  in  the 
cUy  of  Dayton,  irtille  that  abutting  on  the 
vest  Mb  Is  in  the  dty  of  Bellerue.  The 
(VF^lon  aTonie  sewer  Is  laid  about  seven 
feet  from  the  corporate  line  and  on  the 
BelleTue  side.  Joseph  Gesser  owns  a  piece 
of  pnqierly  eztmdlng  107%  fe^  aUmc  tba 
sewwed  portion  of  Hofl&ian  all^  and  on  a 
portion  of  Tan  Toast  arenue,  which  is  par* 
alld  with,  and  0u  first  street  west  o^ 
Cf  Fallon  ayenne,  and  along  wMch  a  sewer 
had  iHranlously  been  constructed.  On  the 
failure  of  the  defendant  Qawer  to  pay  his 

•For  otksr  eases  see  saas  togle  and  aeetiOB  HUXBEB  in  Deo.  Dig.  A  Am.  Dig.  Key-He.  Borles  &  Rep'r  Indtxis 


proportion  of  the  cost  of  the  sewer  in  ques- 
tion, plalBttfEs,  John  B.  McLane  ft  Co., 
brought  this  action  to  reCoror  on  the  appor- 
tionment warrant  Issued  against  his  proper- 
ty. On  final  hearing  Judgment  was  rendered 
in  fsTOT  of  plalntlffa,  and  def^danf^s  ^op- 
erty  Vas  ordered  sold  to  satisfy  the  Ileo 
adjudged  thereon.   DetMidant  appeals. 

[1]  The  flret  point  raised  l>y  flie  defendant 
is  that  ttie  d^  ot  Bellerue  luul  been  divided 
Into  se«m  districts,  and  as  the  cost  of  the 
sewa  in  question  noeeded  |1  a  foot  the 
board  of  council  should  have  assessed  the 
cost  thereof,  not  only  on  the  abutting  i^op- 
erty,  but  on  aU  property  In  tlie  seww  dis- 
trict ben^ted  br  the  sewer,  and  was  without 
authority  to  asseaa  the  cost  to  the  extent 
of  $1  a  foot  on  the  atratUng  property  owners 
and  pay  the  ranalnder  of  the  cost  out  of  the 
goieral  fund.  In  support  of  this  posltlcai.  we 
are  dted  to  subsection  8,  |  8480.  Ky.  St 
which  Is  a  part  of  the  diarter  of  dUes  of 
the  fourth  class,  and  iHrovldes: 

"The  board  of  council  shall  have  power 
within  the  dty: 

"0.  To  construct  seweis  along  m  under  any 
of  the  streets,  alleys  or  hi^ways  of  the  dty, 
and  may  assess  the  entire  cost  including  the 
intersectlone,  of  constrocting  the  same,  to  an 
amount  not  exeeeding  one  dc^r  p«  front 
foot  of  the  abnttlhg  propnty,  vjxm  the  lota 
and  lands  abounding  or  atnittlng  upm  said 
streets,  alleys  or  highways  In,  under  and 
along  which  the  sewers  shall  have  been  con- 
stmcted;  13ie  cost  of  the  omstroction  of 
sewers  not  exceeding  said  sum  of  one  dollar 
per  front  foot  of  the  abutting  property, 
shall  be  anwrtloned  equally  on  the  said 
abutdns  lot  owners  according  to  the  front 
or  abutting  feet  When  the  amount  at  the 
quotl^it,  after  dividing  the  ntlre  cost  of 
the  construction  of  the  sewer,  as  estimated 
and  computed  to  tba  general  council  by  the 
engineer  by  the  front  or  abutting  foot  ex- 
ceeds the  sum  of  one  dollar  per  front  or 
abutting  foot  then,  and  in  ttiat  event,  the 
oitlre  cost  at  construction  of  said  sewer 
shall  be  assessed  w<m  the  lots  and  lands  In 
the  district  of  said  sewer  which  may  be 
benefited  thweby,  aocordlnc  to  the  benefits 
received,  and  the  said  district  shall  be  de- 
fined b^ore  the  Improvement  is  made,  and 
In  every  such  case  the  council  shall,  by  or- 
dinance, fix  and  detarmine  the  amount  of 


tax  to  be  levied  upon  the  several  lots  or 
lands  so  ben^ted.  The  geaieral  councU 
may,  however,  out  of  tlie  genenl  fund  con- 
tribute and  pay  toward  the  construction  of 
such  sewer  such  part  of  the  coat  thereof 
as  may  to  the  council  seem  prop^.  The 
tax  provided  for  in  this  section  shall  be  a 
Um  upon  audi  abutting  property  or  benefited 
property,  as  the  case  may  be,  and  may  be 
collected  and  mforced  as  street  Improvement 
Uena  are  collected  and  mforced,  but  the 
amount  ct  sewer  tax  assessed  agidnst  any 
lot  or  land  shall  in  no  evoit  exceed  one  doi- 
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lar  per  front  or  abutting  foot  Nothing  here- 
in shall  be  so  construed  as  to  prevent  the 
board  of  coondl  from  paying  for  all  or 
any  part  of  any  sewu  or  sewers  constmcted 
under  this  act" 

It  is  apparent  from  an  examination  of  the 
foregoing  section  that  that  part  providing 
that  when  the  amount  of  the  quotient,  after 
dividing  the  entire  cost  of  the  constracUon 
of  the  sewer,  exceeds  the  sum  of  $1  per  front 
or  abutting  foot,  the  entire  cost  of  construc- 
tion shall  be  assessed  on  tlie  lots  and  lands 
in  the  district  of  said  sewer  which  may  be 
benefited  thereby  Is  not  mandatory.  On  the 
contrary,  it  gives  express  authority  to  the 
g^eral  council  to  pay  out  of  the  general 
fund  such  part  of  the  cost  of  said  sewer  as 
may  to  the  council  seem  proper.  The  latter 
provision  is  a  wise  one,  for  doubtless  It  wonld 
often  happen  that  a  lateral  sewer  benefited 
no  property  other  than  that  abutting  on  the 
sewer,  and  yet  by  reason  of  having  to  blast 
through  solid  rock  the  cost  might  exceed  f  1 
per  abutting  foot  In  this  case  the  council 
assessed  the  coat  to  the  extent  of  91  per  foot 
on  the  abutting  property,  and  provided  for 
the  payment  of  the  cost  in  excess  of  that 
snm  ont  of  the  general  fund.  As  this  plan 
of  assessment  is  authorized  by  the  section 
In  question,  it  follows  that  defendant's  com- 
I^alnt  on  this  score  is  without  merit 

[t]  Another  defense  interposed  by  the  de- 
fendant is  that  his  property  is  not  liable  for 
the  assessment  because  the  cost  of  the  sewer 
mi  not  assessed  against  all  of  the  property 
abutting  thereon.  It  appears,  however,  that 
the  property  abntting  on  the  east  side  of 
OTallon  avenne  lies  in  the  city  of  Dayton. 
The  sewer  was  constructed  on  the  west,  or 
Bellevue,  side.  As  a  matter  of  course,  the 
council  of  the  dty  of  Bellevue  had  no  au- 
thority to  levy  an  assessment  on  property  lo- 
cated In  the  city  of  Dayton.  In  speaking  of 
abutting  property  the  statute  must  be  con- 
strued to  mean  abutting  property  lying  with- 
in the  dty  where  the  sewer  Is  constructed. 
That  being  ^e,  one  owning  property  In  one 
<Aij  along  which  a  sewer  is  constructed  can- 
not complain  that  property  lying  in  another 
dty,  though  abutting  on  the  sewer,  Is  not  re- 
quired to  bear  any  part  of  the  cost  thereof. 

[3]  Another  contention  of  defmdant  Is 
that  the  ordinance  ordering  the  Improvement 
was  not  published  as  required  by  law.  The 
charter  of  fourth  class  cities  provides:  **Im- 
mediately  after  the  adjournment  of  each 
meeting  of  the  board,  evory  ordinance  passed 
at  that  meeting  Shall  be  published  at  least 
once  in  some  newspaper  published  in  the 
city,  or  by  handbills,  and  such  publication 
shall  tie  made  before  any  ordinance  la  en- 
forced ;  and  it  shall  be  the  duty  of  the  clerk 
to  have  such  publication  made  and  to  pre- 
serve a  copy  thereof."  Section  3487,  Ken- 
tucky Statutes.  The  evidence  shows  that, 
apon  the  pass^  of  the  ordinance  ordering 
the  improvement  and  the  other  ordinances 


relating  thereto,  the  clerk  had  typewritten 
copies  made  and  posted  them  In  eight  or  ten 
conspicuous  places  In  the  dty.  As  the  stat- 
ute provides  for  publication  by  handblils, 
without  requiring  any  particular  form  of 
handbills,  we  conclude  that  publication  by 
typewritten  handbills  Is  a  sufficient  compli- 
ance with  the  statute. 

[4]  Another  ground  of  complaint  la  that, 
prior  to  the  time  of  the  construction  of  the 
sewer  in  question,  a  sewer  had  been  oonstract- 
ed  in  Hoffman  alley,  and  that  the  sewer  in 
question  was  not  therefore  an  original  Im- 
provement The  evidence,  however,  fails  to 
show  that  a  sewer  had  been  previously  con- 
structed in  Hoffman  alley  at  the  expense  of 
the  abutting  proi>erty  owners,  as  provided  by 
the  statute.  It  simply  shows  that  there  was 
a  drain  there.  For  aught  that  ai^iears,  the 
drain  may  have  been  constructed  at  the  ex- 
pense of  the  dty,  and  was  not  a  sewer  with- 
in the  purview  of  the  statute. 

[E]  Lastly  it  Is  insisted  that  It  was  an 
abuse  of  legislative  authority,  and  a  vlda- 
tton  of  section  242  of  the  Constitution,  to  as- 
sess defendant's  proper^  for  the  cost  of  the 
sewer  on  Hoffman  alley,  in  view  of  the  fact 
that  his  property  had  already  beat  assessed 
for  a  sewer  on  Van  Voast  avenue,  en  which 
his  property  fnnted,  and  that  the  H^rffman 
alley  sewer  was  therefore  of  no  benefit  to 
his  property.  Manifestly  this  defense  Is 
without  meaAt,  for  It  has  beea  held  that 
where  a  comer  lot  has  beat  assessed  |1  per 
front  foot  on  one  street  for  the  oonstmctton  of 
a  sewer  on  that  street  tt  Is  nevertheless  li- 
able for  the  construction  of  a  sewer  on  the 
other  street  Bleb  t.  Woods,  118  Ky.  866.  82 
S.  W.  678,  26  Ky.  lAw  Bep.  TO9.  It  Is  a 
hardship,  of  coors^  but  it  Is  a  haTddib> 
growing  out  of  the  disadvantage  of  owning 
a  comer  lot. 

Judgmoit  affirmed. 


TERRELL        BAUER  COOPERAGE  CO. 

et  aL 

(Oonrt  of  Appeals  of  Kentucky.   Jan.  9,  1014.) 

Appeal  ano  Bbbob  ({  543*>—REC0Bn— Ex- 
hibits—SuppLTiNa  Loss— PSOCBDUBS. 
Where,  after  trial  and  before  the  bill  of 
exceptions  was  signed,  two  maps  need  at  the 
trial  were  lost  tbey  could  be  supplied  od\j  in 
the  manner  provided  for  sappiyLiik  lost  records 
by  Ky.  St.  i{  3991-4000 ;  and  hence  a  nu? 
handed  by  appellant's  attorney  to  the  clerk,  to 
which  an  affidavit  that  it  was  a  correct  cop;  oi 
the  maps  used  at  the  trial  was  attached  and 
which  was  placed  by  the  clerk  in  the  transcript, 
could  not  become  a  part  of  the  record. 

[Ed.  Note.— For  other  case^  bm  Appeal  and 
Error.  Cent  Dig.  U  240&^1;  Dee.  Dig.  1 

Appeal  flram  Circuit  Court,  Wayne  County. 

Action  between  H.  H.  FerreU  and  the 
Bauer  Cooperage  Company  and  others.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
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On  motion  to  strike  a  certain  map  from  the 
zecord.  Granted. 

Joe  Bertram  lb  Son,  of  Montlcdlo,  tor  ap- 
p«Uant  J.  M.  Kennedy  and  F.  S.  Harrl- 
■on,  both  of  M<Hitlcdlo,  tot  aMellena. 

HILLEB,  3.  Upon  notice  given,  appellee 
has  mored  the  court  to  strike  tarn  the  rec- 
ord a  or  plat  of  a  survey  made  by 
W.  0.  Bell  mwn  the  groand  tliat  It  was 
not  used  upon  the  trial  or  made  a  part  of 
the  record  by  the  bill  of  exc^tlions. 

The  affidavits  show  that  two  maps  were 
used  by  the  parties  upon  the  trial,  and  that 
they  were  lost  after  the  trial  and  before  the 
Ull  of  exceptions  was  signed  by  the  dreolt 
Judge.  13iereafter,  In  making  up  the  record 
for  the  appeal,  appellant's  attorney  handed 
the  duk  a  map  wUch  tiie  affidavits  show 
is  a  correct  copy  of  the  maps  used  i^on  the 
txlaL  The  dark  placed  said  map  In  the 
transcript,  and  it  has  been  ffled  with  it 
in  this  court  In  the  absence  of  an  agree- 
ment of  record  by  the  parties  to  the  appeal,' 
the  map  cannot  be  considered.  Appeals 
are  heard  open  the  record  as  shown  1^  the 
bill  of  exceptions,  which  is  made  by  the  trial 
Judge,  not  by  the  derk.  When  records 
are  lost  t^iy  lAiould,  in  the  absence  of  an 
agreement  of  record,  be  suited  in  the  man- 
ner provided  by  Chapter  106  of  the  Kentucky 
Statutes. 

The  drcnit  court  derk  was  wlQiont  author- 
ity to  make  the  plat  a  part  of  the  record, 
and  Oie  aivdlee's  motbm  to  strike  it  from 
the  record  la  sustainea.  Btowever,  since 
the  affidavits  «how  the  loss  of  the  maps 
beyond  recovery,  appellant  is  given  30  days 
In  which  to  snivly  the  record  in  the  cir- 
cuit Court 


OITT  OP  HENDERSON  v.  CONNBLL. 
(CooTt  of  Appeals  of  Kentuckr.   Jan.  9.  1914.) 

1.  Httiticipal  Cobporations  (S  40S*)^tbekt 
luPBovEMENTS— Cost  or  iMisBaxcnoNB. 
The  provirion  of  AeU  1912,  e.  113,  that  a 
dty  may  aaseas  the  entire  cost  of  ttreet  im- 
provements or  reimprovements  against  the  prop- 
erty owners  and  issue  bonds  therefor  does  not 
repeal  Ky.  St  {  3406,  providing  that  the  cost  of 
imtffovements  at  street  intersections  shall  be 
paid  hy  the  dty,  but  must  be  constrned  in  con- 
nection therewith;  and  hence  it,  does  not  au- 
thorize the  dty  to  assess  tlie  cost  of  intersec- 
tions against  the  property  holders. 

[Ed.  Note.— For  othor  eases,  see  Hunldpal 
Corporations,  Cent  Dig.  H  w06,  1006.  11^; 
X>ee.  Dig.  1 408.*] 

Statdim  (I  ISO*)— Befsal  bt  Ihpuoa- 

TION, 

A  statute  will  not  be  construed  as  repealing 
a  prior  statute  by  implication  unless  so  clearly 
repugnant  thereto  as  to  admit  of  no  other  rea- 
sonable construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  229;  Dec.  Dig.  S  159.*]  . 

Appeal  from  drcait  Court,  Henderson 
County, 

Snit  by  Hiram  Conndl  against  the  City  of 


Henderson.  A  demurrer  to  the  petition  was 
overruled,  and  the  defendant  appeala  Af- 
firmed. 

John  0.  Worsham,  of  Henderson,  for  ajwel- 
lant  Clay  ft  Clay,  of  Penderson,  tor  appd- 
lee. 

MILLER,  J.  [1]  rails  case  raises  the  ques- 
tion of  the  right  of  dtles  of  the  third  dass 
to  assess  the  oost  ot  tmxonving  intersections 
of  streets  with  sidewalks,  curbs,  and  gutters 
against  the  abutting  property.  The  legisla- 
tive charter  granted  to  the  dty  of  Hen- 
derson in  1S67  provided  that  all  Intersec- 
tions of  streets  should  be  graded,  guttered, 
and  stepping  stones  placed  or  crosswalks 
made  at  the  exp^ise  of  the  dty ;  and  by  the 
amendment  of  1880  said  provision  was  re- 
incorjwrated  Into  the  charter  of  that  year. 

Henderson  la  a  dty  of  the  tlilrd  dass ;  and, 
by  the  general  act  of  1893,  being  chapter  89 
of  the  Kentucky  Statutes,  and  constituting 
the  charter  of  dtles  of  the  third  class,  It  Is 
provided  as  foUows:  "In  aU  cases  of  tbe 
improvement  of  the  streets  and  gutters,  curbs 
and  paving  sidewalks,  the  Improvement  of  the 
intersections  thereof  Aall  be  paid  by  the 
dty."  Ky.  Stets.  i  3456. 

By  an  act  approved  March  18, 1912,  the  Leg- 
islature amended  chapter  89  of  the  Kentucky 
Statutes  by  an  ac.t  entitled  "An  act  to  amend 
the  charters  of  dtles  of  the  third  dass" ; 
the  first  section  thereof  reading  in  part  as 
follows:  "Section  1.  Chapter  89  of  the  Ken- 
tucky Statutes,  Carroll's  Revision  of  1909, 
the  same  being  the  charter  of  dtles  of  the 
third  dass,  is  hereby  amended  by  adding 
thereto  after  section  3459  thereof,  the  follow- 
ing section  as  section  3459a,  which  section 
shall  read  as  follows,  to  wit:  'Sec.  3459a. 
Tbe  common  council  may  provide  that  the 
construction  or  reconstruction  of  any  of  the 
sewers,  streets,  alleys,  public  ways  and  side- 
walks shall  be  made  on  the  ten  (10)  year 
plan ;  and  uiereupon  when  any  such  Improve- 
ment or  reimprovement  has  been  completed 
and  accepted  a  notice  shall  be  given  by  publi- 
cation In  a  newspaper  of  general  circulation 
published  in  the  dty,  requiring  the  property 
owner  to  pay  the  assessments  made  against 
thdr  property  for  such  work;  and  if  such 
assessments  be  not  paid  by  such  property 
owners,  then  to  provide  a  fund  for  the  pay- 
ment of  such  portion  of  the  entire  cost  of 
such  Improvement  or  reimprovement  as  the 
property  holders  diall  be  liable  for  but 
may  not  pay  In  cash  In  conformity  with  said 
notice  the  common  council  Is  authorized  to 
borrow  money  at  a  rate  of  Interest  not  ex- 
ceeding six  per  cent  per  annum  in  antldpa- 
tton  of  the  collecUon  of  a  special  tax  or  as- 
sessment for  sndL  improvment  or  reimprove- 
ment from  such  property  holders,  and  to  Is- 
sue tbe  bonds  of  the  dty  therefor  In  manner 
and  form  herein  provided,  pledging  the  liens 
on  the  property  and  any  fund  which  the  city 
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may  have  set  apart  for  said  purpose  and  flie 
laifh  and  credit  of  tbe  (dty  where  the  dly  has 
been  authorized  to  pledge  Its  faltti  and  credit, 
or  any  or  all  of  said  pledges  may  be  given  by 
the  dty  for  the  p^fment  of  the  principal  and 
interest  of  eaid  bonds  as  the  dty  may  desire. 
The  dty  may,  if  it  so  desires  and  has  been 
authorized  by  law  to  pledge  the  faith  and 
credit  of  tike  dty  in  payment  of  its  part  of  the 
cost  of  any  Improremait  made  hereunder, 
issoe  bonds  for  its  part  of  the  cost  of  the 
Improvement  in  like  mannw  as '  is  herein 
provided  for  the  issual  of  bonds  in  payment 
of  the  cost  of  the  immrovement  on  behalf  of 
the  property  holders.  But  said  city  may 
assess  the  entire  coat  of  such  Improvement  or 
rdmprovement  against  the  property  owners 
and  Issue  bonds  therefor  as  herein  provided. 
Said  bonds  shall  be  divided  Into  series, 
each  serl^  to  be  as  nearly  equal  as  possible ; 
said  series  to  be  paid  respectively  in  one,  two, 
three,  four,  five,  sir,  seven,  eight,  nine  and 
ten  years  after  date,* "  etc. '  Acts  1912.  p.  380. 

Acting  under  the  authority  of  the  amend- 
ment of  1912,  supra,  appellant  passed  13  ordi- 
nances providing  for  the  improvement  of  cer- 
tain streets  In  the  dty;  section  6  of  each 
ordinance  reading  as  follows:  "Sec  5.  That 
the  cost  of  the  construction  of  the  sidewalks, 
curbs  and  gutters  provided  for  in  this  ordi- 
nance shall  be  paid  by  the  owners  of  the 
property  abutting  or  fronting  thereon,  to  be 
apEwrtloned  and  assessed  against  said  prop- 
erty owners  according  to  the  number  of  front 
feet  abutting  thereon;  except,  that  in  addi- 
tion, the  cost  of  the  sidewalks,  curbs  and  gut- 
ters on  the  intersection  of  the  various  sec- 
tions shall  be  prorated  among  and  assessed 
against  the  property  owners  on  each  of  the 
said  sections  according  to  the  frontage  of 
their  said  property." 

The  appellee,  Connell,  acting  for  himself 
and  other  dtlzens  of  Henderson  who  were 
alike  interested  in,  and  would  be  affected  by, 
the  proposed  improvements,  brought  this  ac- 
tion for  the  purpose  of  restraining  appellant 
from  collecting  the  cost  thereof  from  the 
abutting  property  holders  and  from  Issuing 
any  bonds  by  which  the  property  owners  are 
to  be  held  liable  for  the  cost  of  said  improve- 
ments. The  drcuit  court  overruled  a  de- 
murrer to  the  petition;  and,  the  dty  of  Hen- 
derson electing  to  stand  its  demurrer,  the 
allegations  of  the  petition  were  taken  as 
true,  and  the  Injunction  granted.  The  dty 
appeals. 

It  is  not  contended  by  dther  aide  that  the 
act  of  1912  repealed  section  3456  of  tlie  Ken- 
tucky Statutes,  above  quoted,  which  imposes 
upon  the  dty  the  obligation  of  paying  for  the 
improvement  of  intersections.  Appellant  in- 
slfits,  howevOT,  that  the  provision  of  the  act 
of  1912  which  declares  that  the  dty  "may 
assess  the  entire  coat  of  sudi  Improvement 
or  relmprovement  against  the  property  own- 
ers, and  issue  bonds  therefor,"  gives  the  city 
the  choice  of  two  methods  of  procedure:  (1) 


(Ky. 

It  may  pay  £w  the  Inntrovanent;  or  (2)  It 
may  require  the  prt^terty  owners  to  pay  tat 
it  On  the  oth»  hand,  appdlee  insists  Oat, 
dnce  section  8166  requires  the  dty  to  pay 
for  the  intersections  in  all  casea;  the  act  (tf 
1912  merely  provides  two-methods  of  inooe- 
dure  on  the  part  of  the  dty:  (1)  It  may  pay 
in  cash;  or  (2)  It  may  Issue  bonds  tbertiar 
as  in  ttie  act  provided.  It  will  reodUy  be 
seen  that  these  two  constructions  of  the  stat* 
ute  are  radically  antagonistic.  Under  appd- 
lont^fl  construction  the  dty  can  require  tiie 
abnttlne  property  owner  to  pay  the  entire 
cost  of  the  intersecttcm,  white  under  appd- 
lee's  contrition  the  dty  must  pay  it  In  all 
cases. 

The  act  of  1912  provides  a  new  plan  by  which 
the  payment  of  the  cost  of  street,  sidewalk, 
and  curb  construction  may  be  extended  over  a 
period  of  ten  years  on  what  Is  known  as  tbe 
ten-year  plan.  When  the  street  has  been  com- 
pleted and  accepted,  notice  Is  published  re- 
quiring the  property  owners  to  pay  the  as- 
sessments made  a'galnst  thdr  property  for 
their  respective  portions  of  the  improve- 
ment; and,  if  such  assessments  are  not  paid, 
the  dty  is  authorized  to  borrow  money  to 
provide  a  fund  for  the  payment  of  such  por- 
tion of  the  entire  cost  of  the  Improvement  as 
the  property  holders  shall  be  liable  for  and 
to  issue  bonds  therefor  upon  the  faith  and 
credit  of  the  dty.  In  this  way  the  contractor 
gets  his  money  at  once,  and  the  property 
owner  is  given  ten  years  in  which  to  pay  his 
debt.  After  thus  disposing  of  the  liability 
of  the  property  holder,  the  act  further  pro- 
vides that  the  dty  may,  if  it  so  desires,  and 
has  been  authorized  by  law  to  pledge  tbe 
faith  and  oredlt  of  the  dty  In  payment  of 
Its  share  of  the  cost  of  the  improvement.  Is- 
sue bonds  for  tbe  payment  of  its  share  In 
like  manner  as  is  provided  in  the  act  for  the 
issual  of  bonds  In  payment  of  the  property 
holder's  portion  of  the  cost  of  the  improve- 
ment If  the  act  had  stopped  there,  there 
would  be  no  doubt  as  to  Its  meaning,  since 
it  la  clearly  apparent  that  up  to  that  pdnt 
the  act  clearly  gives  the  right  both  to  the 
property  holder  and  to  the  dty,  of  disdia^- 
Ing  their  respective  liabilities  for  the  im- 
provement under  the  ten-year  plan.  But  if 
section  8iS6,*  wliich  imposes  upon  the  dty 
the  cost  of  the  intersection  improvemeot  In 
all  cases,  Is  to  stand  unimp^red,  then  dear^ 
ly  ttie  Interpolated  dause  ot  the  act  of  1912, 
whidi  would  give  the  dty  tbe  rifl^t  to  assess 
the  entire  cost  of  the  improvemmt  against 
tbe  abutting  proiterty  holders  and  issue  bonds 
therefor,  cannot  be  given  effect,  since  the 
two  acts  are  dtanwtrleally  imposed  In  thdr 
essential  operations.  The  dty  cannot  Im- 
prove one  street  at  the  cost  of  the  property 
owners  and  another  street  at  the  cost  of  tbe 
dty.  The  procedure  must  be  uniform. 

[2]  No  rule  of  law  is  better  settled  than 
that  repeals  by  Implication  are  not  favored 
by  the  courts,  and  that  no  statute  will  be 
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coiutraed  as  repealing  a  prior  statate  nnlera 
it  be  80  clearly  repngnant  thereto  as  to  ad- 
mit of  Do  otber  reasonable  construction. 
Commonwealth  v.  Petri,  122  Ky.  26,  90  S.  W. 
eS7,  28  Ey.  Law  Bep.  940. 

In  Commonwealth  t.  International  Har^ 
vester  Co.,  131  Ky.  561,  115  S.  W.  707,  133 
Am.  St  Rep.  256,  It  la  said ;  "If,  however, 
the  Legislature  has  enacted  two  or  more 
statutes  which  from  their  wording  appear  to 
be  Inconsistent,  or  If  the  statute  under  con- 
sideration appears  to  be  In  oonfiict  with  a 
provision  <tf  Qie  Constitution,  state  or  fed- 
eral, there  la  an  omUgnity.  tor  it  is  always 
preanmed  that  tbe  Legislature  did  not  in- 
tend to  Tiolate  either  Constitution ;  it  is  al- 
ways presumed  it  Intended  its  enactments 
to  become  valid  and  enforceable  laws.  Not 
are  r^Kala  1^  implication  favored,  as  It  most 
be  presumed  that.  If  the  Leglalatore  had  in- 
tended that  one  statute  should  repeal  anoth- 
er, it  would  have  ao  eqneend  it  as  to  leave 
no  doubt  of  its  pnipOBSL  Hence,  when  two 
statntce  bearing  on  the  same  subject  appear 
on  their  face  to  be  so  inconsistent  with  each 
other,  the  first  dnty  of  the  court  called  upon 
to  construe  thooa  is  to  harmonise  Onem,  if 
possible,  80  aa  to  aUow  both  to  stand;  or,  if 
that  cannot  be  done  without  violence  to  some 
part  of  the  language  onpli^ed  in  <me  or  both 
the  statDtes,  then  the  rule  is  to  construe 
them  so  as  that  both  will  stand  so  far  as 
possible,  and,  wherein  any  part  of  either  is 
irreconcilable  with  any  part  of  the  other, 
the  latest  stands,  while  the  inconsistent  part 
of  the  former  is  deemed  to  have  been  re- 
pealed." 

Applying  this  rule  to  the  seemingly  Incon- 
sistent provisions  of  section  3456  of  the 
Kentucky  Statutes,  above  quoted,  and  the 
provisions  of  the  act  of  1912,  It  Is  first  to  be 
noticed  that  the  later  act  is  amendatory 
merely  to  chapter  89  of  the  Kentucky  Stat- 
utes, which  constitutes  the  charter  of  cities 
of  the  third  class.  The  act  contains  no  re- 
pealing clause,  and  evidently  It  was  Intended 
as  a  mere  addition  to,  or  a  new  provision  for, 
charters  of  cities  of  the  third  class.  If  the 
two  statutes  can  be  read  together  so  that 
both  may  stand,  it  should  be  done.  Bearing 
In  mind  that  the  legislative  intent  is  the 
rule  by  which  we  are  to  be  guided,  we  think 
it  reasonably  dear  that  the  two  statutes 
can  be  read  together  so  that  both  may  stand. 

As  above  pointed  out,  the  act  of  1012 
provided  a  new  scheme  by  which  the  cost  of 
street  and  other  like  Improvements  might 
be  paid  fbr  on  the  ten-year  plan.  This  was 
something  new  to  charters  of  dtles  of  the 
third  class.  It  recognized  the  fact  that  under 
section  3456  the  city  paid  the  cost  of  the  in- 
tersection, while  the  property  holder  paid  the 
remainder  of  the  cost,  by  first  providing  that 
the  property  holder  might  take  advantage  of 
the  new  plan  in  so  far  as  it  aK>Ued  to  his 
UaMUty,  and  immediately  thereafter  that  the 


dty  could,  if  it  so  desired,  use  the  same 
method  in  the  payment  of  its  part  of  the 
cost  by  issuing  bonds  for  its  part  of  the  cost 
thereof  in  like  manner  as  Is  provided  for 
the  issual  of  bonds  In  payment  of  the  cost 
of  the  improvement  on  behalf  of  the  property 
holders.  That  provision  is  followed  by  the 
further  provision  that  the  dty  may  assess 
the  entire  cost  of  such  Improvement  or  re- 
Improv^ent  against  the  property  owners 
and  Issue  bonds  therefor  as  therein  provided. 
This  last-named  provision  Is,  however,  not  a 
separate  and  independent  provision  to  be 
considered  as  standing  by  itself  and  granting 
a  new  power  incon^tent  witb  section  3406, 
supra.  Such  a  construction  Would  be  mean- 
ingless. Evidently  it  was  intended  to  sup- 
plement the  first  provision  of  the  amend- 
ment, which  provides  that  the  ten-year  plan 
might  be  used  in  paying  that  portion  of 
the  property  holder's  liability  which  he  had 
not  paid  in  cash,  by  applying  the  ten-year 
plan  to  the  entire  liability  of  the  propraty 
owner.  Under  this  construction  the  dty 
would  have  the  option  of  applying  the  ten- 
year  plan  to  the  payment  of  such  part  of  the 
property  holder's  liability  as  he  had  not  paid 
in  cash,  or  it  might,  at  the  outset^  i^ly  the 
ten-year  plan  to  so  mudi  of  the  entire  cost 
of  the  Improvement  as  was  chargeable 
against  the  property  owners.  Clearly  this 
was  the  intention  of  the  Leglslatare ;  other- 
wise we  would  have  to  say  that  it  intended 
to  let  section  8466  of  the  durter  remain  un- 
impaired, reQulrlng  the  dty  to  pay  the  cost 
of  street  intorsectltms;  and  at  the  same  time 
nulll^  its  operation  by  h<dding  that  the  pro- 
vision of  the  act  of  1912  gave  the  dty  the 
r^t  to  put  that  cost  upon  the  property 
holdw. 

The  drcolt  court  gave  the  act  the  construc- 
tion above  suggested  and  held  the  bonds 
were  valid,  but  that  the  dty  was  without 
power  to  assess  the  cost  of  the  intersections 
against  the  property  holders,  and  that  so 
much  of  the  bonds  as  repres^ted  the  cost 
of  the  Intersections  should  be  paid  by  the 
dty.  We  are  of  oiAnion  that  the  condusion 
there  readud  was  sound  in  every  particular. 

jndgm^t  alBrmed 


NATIONAL  OO-OmtATIVlD  BUBIAL 
ASS'N  V.  AUL'S  ADM'B  et  aL 
(Gbnrt  of  Appeals  ol  Esntacky.  Jan.  9,  1914.) 

BXKOUTOBS  ANO  ADMimBr&ATOBS  (<  119*)— 
PEKSONAL  WBONO — LlABIUTT  OF  ESTATE. 
Where  defendant  claimed  that  decedent's 
administrator  and  the  undertaker  who  buried 
decedent's  body  conspired  to  prevent  defendant 
association  from  bnryins  decedent,  and  thus  In- 
jured defendants  ■tandlng  and  membership  in 
the  sum  of  $300,  such  act  constituted  a  tort  by 
the  administrator  and  the  undertaker  personal- 
ly for  whldi  decedent^B  estate  was  not  liable. 

[Bd.  Note.— For  other  eases,  ses  Bzecntors 
and  Administrator^  Cut  Dig.  |  488;  Dm, 
Dig.  1 119.*] 
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Appeal    from    dreult    Court,  DavleM 

County. 

Action  by  John  W.  Cheatham,  aa  adminis- 
trator of  J.  A.  Anl,  deceased,  and  others 
against  the  National  Co-OperatlTe  Burial 
Association.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  On  moUon  to  dismiss. 
Granted. 

W.  T.  Bills,  of  Owensboro,  for  appellant 
Blrkhead  ft  Wilson,  of  Owensboro,  for  ap- 
pellees. 

BOBSON,  C.  J.  John  W.  Obeatham,  as  ad- 
ministrator of  J.  A.  Anl,  deceased,  brought 
this  suit  against  the  National  Oo>OperatiTe 
Burial  AsBo<^tlon,  alleging  that  his  deced- 
ent was  a  member  of  the  association  and 
that  it  by  its  policy  bound  Itself  to  furnish 
him  burial  to  cost  not  exceeding  |100  and 
had  failed  to  do  so.  Judgment  was  prayed 
for  $100  and  cost  The  association  among 
other  defenses  pleaded  that  Cheatham  and 
D.  Tlss^  the  undertaker  who  had  buried 
this  deceased,  had  entered  Into  a  conspiracy 
to  prerait  it  from  burying  the  deceased  and 
had  thus  injured  Its  standing  and  member^ 
ship  in  the  sum  of  9300,  fOr  which  Judgment 
was  prayed  against  them.  The  plaintiff  won 
in  the  drcnit  court  The  defendant  i^peals, 
and  a  motion  has  been  entered  to  dismiss  the 
appeal  for  want  of  Jurisdiction,  as  the 
amount  In  controversy  Is  less  than  9200. 

■nie  estate  of  the  decedent  Is  In  no  wise 
liable  for  the  conduct  of  Cheatham  and 
James  charged  In  the  answer.  This  was 
simply  a  personal  wrong  on  their  part  and 
the  court  below  properly  so  held.  The  mat- 
ter could  not  be  brought  into  this  actUm  and 
litigated  here.  The  amount  in  controrony 
between  the  parties  to  the  action  is  there- 
fore less  than  9200,  and  the  motion  to  dis- 
miss the  appeal  must  be  sustained. 

Appeal  dismissed. 


S.  B.  REESE  LUMBER  CO.  LICKING 
COAL  A  LUMBER  CO. 
(Court  of  Appeals  of  Kentucky.   Jan.  9,  1914.) 

1.  Pbocess  ({  142*>— Sbebiit's  Retvbn— Con- 
clusiteness. 

Where  the  sheriff's  return  was  snfficient 
to  show  doe  service,  it  is,  under  Ky.  St.  {  3760, 
providing  that,  except  in  a  direct  proceeding 
against  himself  or  his  sureties,  no  fact  official- 
ly stated  by  an  officer,  as  to  a  matter  about 
which  be  is  by  law  required  to  make  a  return, 
shall  be  called  in  question,  except  on  tbe  al- 
legation of  fraud  or  mistake,  conclusive  in  a 
raulateral  attack  on  the  judgment  upon  the 
ground  that  there  was  no  service,  unless  tbe 
return  is  attacked  as  fraudulent  or  made 
through  mistake. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  S  193 ;  Dec  Dig.  {  l42.*l 

2.  COBPOBATIOlfS  a  668*)— FOBEIQN  COBPOBA- 
TI0H8— SUnCB  OH. 

Under  Ky.  St.  |  671,  providing  that  all 
foreign  corporatlouB  shall  have  a  known  place 
of  business  and  an  authorized  agent  on  whom 


Erocen  may  be  served,  and  that  It  shall  not  be 
iwful  for  any  corporation  to  carry  on  bnmnesa 
until  it  shall  have  filed  In  the  office  of  the  Sec- 
retary of  State  a  statement  giving  the  location 
of  its  office  and  the  name  of  its  agent,  and,  if 
the  agent  ihall  be  <'Ii««b«^,  notice  shall  at  once 
be  given,  service  of  process  on  one  wlio  appear- 
ed as  agent  In  the  statement  filed  with  the  Sec- 
retary pf  State  is  a  good  service  on  a  foreign 
corporation,  even  though  the  agency  had  been 
terminated. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Cent  Dig.  li  2608-2627:  Dea  Dig.  feSS.*} 

8.  JUDOUEITT  (%  188*)— DBFAUI.T— VACATIOHS. 

The  negligence  of  an  agent  is  Impntatde  to 
the  principal;  consequently  the  failure  of  an 
agents  appointed  by  a  foreign  corporation  Co 
receive  senice  of  process,  to  inform  the  corpo- 
ration of  the  service,  though  preventing  the 
corporation  from  making  a  defense  to  tbe  ac- 
tion, is  not  an  unavoidable  casualQr  or  misfor- 
tune within  the  meaning  of  Civ.  Code  Prae.  | 
G18,  sobsec  7.  providi^  'for  the  vacation  of 
judgments  obtained  by  reason  of  unavoidable 
casualty  or  misfortune  preventing  the  party 
from  defending, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  8S  249-251.  254 ;  Dec.  Dig.  |  138.*] 

4.  JvnoiniiT  <A  188*}— Taoatiok— GaotncD. 

Courts  will  not  grant  an  onsuccessfal  Uti- 
nnt  a  new  trial  upon  the  ground  that  his  neg- 
ugence  prevented  him  from  making  hb  defense 
to  an  action ;  oonsequently,  a  judgment  against 
a  foreign  corporation  will  not  be  varaied  be- 
cause service  was  made  on  one,  who,  though  not 
actually  its  agent,  was  designated  as  agent  to 
receive  service  of  process  in  the  statement  filed 
with  the  Secretary  of  State. 

[Ed.  Mote.— For  otber  cases,  see  Judgment, 
Cent  Dig.  H  248-2S1,  254;  Dee.  Dig.  1 138.*J 

Appeal  from  Oiicnlt  Court,  Bath  Comity- 
Sult  by  tbe  B.  B.  Reese  Lumber  Company 

f^ainst  the  UcUng  Coal  &  Lnmbw  Camptasy. 

From  a  judgment  for  dtfendant  plaintiff 

appeals.  Affirmed. 

B.  8.  Wilson  and  W.  A.  Young,  botb  of 
Mor^ead,  and  C.  W.  Goodpaater,  of  Owing*- 
Tille,  for  appelant  J.  J.  NeMtitt,  of  Owing»- 
▼Ule,  for  arooUeeu 


SETTLE,  J.  March  29,  1910.  the  appellee, 
Llddng  Coal  &  Lumber  Company,  instituted 
an  action  lu  the  Bath  circuit  court  to  recover 
of  the  appellant,  S.  B.  Reese  Lumber  Cam- 
pany.  9783.36  alleged  to  be  due  It  for  timber 
sold  and  delivered  the  latter  in  the  year 
1007.  On  the  6th  day  of  October,  1910. 
Judgment  was  rendered  in  the  court  mention- 
ed in  favor  of  appellee  and  against  appellant 
for  the  amount  sued  for,  with  Interest  there- 
on at  the  rate  of  0  per  cent  per  annum  from 
the  17th  day  of  September,  1907,  until  paid, 
and  costs  of  the  action.  Thereafter  execu- 
tion was  duly  issued  on  the  judgment  di- 
rected to  the  sheriff  of  Morgan  county,  and 
same  wae  by  him  levied  on  a  716-acre  tract 
of  land  situated  lu  Moi^n  county  owned  by 
appellant  Following  the  advertisement  of 
the  sale  of  the  land  by  the  sheriff  under  the 
execution,  and  before  such  sale  could  be  had. 
appellant  broaght  this  action  in  the  Bath 
circuit  court  against  appellee  and  tbe  sher- 
iff seeking  the  vacation  of  the  Judgment  in 
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question  and  a  new  trial  upon  the  itoimds 
spedfled  In  Bobsectlomi  4  and  T,  |  S18  C3MI 
Code;  and  also  to  enjoin  tbe  sheriff  fnnn 
proceeding  wifli  the  sale  of  the  land  nndw 
the  execution.  In  other  words,  the  croimds 
relied  on  appellant  for  vacating  the  Judg- 
ment and  obtaining  a  new  trial  were:  First, 
that  fraud  waa  practleed  tor  appellee  In  ob- 
taining Judgment;  second,  that  appellant 
was  by  unavoidable  casualty  and  misfortune 
prevented  from  appearing  and  making  de- 
fense to  the  action,  A  general  demurror 
waa  filed  tgr  appellee  to  tbe  petition  which 
the  circuit  court  overmled.  Thereupon  It 
filed  answer  traversing  the  averments  of  the 
petition;  and,  after  the  taking  of  proof  by 
the  parties  and  submlselon  of  the  case,  Judg- 
ment was  rendered  by  the  drcnlt  court  dis- 
missing the  action,  and  from  that  Judgment 
this  appeal  is  prosecuted. 

[1]  The  fraud  alleged  In  the  petition  Is  that 
the  timber,  for  the  price  of  which  appellee 
obtained  Judgment,  had  not  been  sold  by  It 
to  appellant,  but  to  8.  B.  Reese,  its  vice 
president  and  manager  as  the  agent  of  one 
George  Francis,  who,  It  is  claimed,  was  the 
actual  purchaser  of  the  timber  and  the  only 
person  Indebted  to  appellee  therefor.  This 
wtLB  denied  by  the  answer  and  as  to  this  is- 
sue of  fact  there  was  a  contrariety  of  evi- 
dence, the  weight  of  which,  in  our  opinion, 
conduced  to  show  appellant  to  have  been  the 
purchaser  of  the  timber.  In  our  view  of  the 
case,  however.  It  will  be  unnecessary  to  pass 
upon  this  Issue,  as  appellant  has  failed  to 
establish  its  second  and  essential  ground  re- 
lied on  for  a  new  trial,  namely,  unavoidable 
casualty  or  misfortune  which  prevented  It 
from  appearing  or  making  defense  to  the 
action.  The  unavoidable  casualty  or  misfor- 
tune alleged  arises  out  of  the  claim  upon 
the  part  of  the  appellant  that  It  was  never 
served  with  summons  In  the  action  in  which 
the  Judgment  was  obtained  by  appellee,  and 
Uieretore  it  had  no  knowledge  of  the  institu- 
tion or  pendency  of  the  action  until  after 
Judgment  went  against  It  This  contention  is 
unsupported  by  the  record.  -Summons  was  is- 
sued In  the  actlcm  instituted  by  appellee  at 
the  time  of  the  filing  of  the  petition,  Mardtt 
29,  1910,  and  was  served  by  the  sheriff  on 
May  9,  1910,  by  delivering  a  true  copy  there- 
of to  William  Cook,  the  agent  of  appellant 
Such  service,  however,  though  properly  bad, 
was  Inadequately  shown  by  the  return  made 
on  the  summons  by  the  sheriff  at  the  time  of 
its  service;  the  return  being  as  foUows: 
"Executed  on  S.  B.  Reese  Lumber  Co.,  by 
delivering  a  true  copy  of  the  within  summons 
to  William  Cook  of  Salt  lick,  Kentucky,  on 
May  9,  1910— this  9th  day  of  May,  1910. 
Seth  Botts,  S.  B,  a,  by  Cole  Barnes,  D.  S." 
B^ng  later  advised  of  the  insufficiency  of 
this  return,  the  sheriff  on  October  5,  1910, 
the  day  before  the  Judgment  in  appellee's 
favor  was  rendered,  by  leave  of  the  court, 
amended  the  return  upon  the  summons  as  fol- 
lows: "By  leave  of  cdurt  I  now  amend  my 
return  on  this  summons.    I  executed  this 


summons  on  the  9th  day  of  Bfoy,  1910,  upon 
the  within  named  S.  B.  Reese  Lumber  Com- 
pany by  dellv^lng  a  tme'ot^  of  this  sum- 
mons to  WllUam  Cook  of  Salt  Lick,  Ken- 
tucky. Said  William  Oook  being  the  person 
designated  by  defmdant  upon  whom  process 
may  be  served  for  said  S.  B.  Reese  Lumber 
Company,  as  appears  from  the  records  on 
file  In  the  office  of  Secretary  of  State  of  Ken- 
tucky. This  6th  day  of  October,  1910.  Seth 
Botts,  S.  B.  a,  by  Cole  Barnes,  D.  S." 

The  return  of  the  sheriff  by  his  deputy, 
as  amended,  positively  shows  due  service  of 
the  summons  upon  Cook  as  appellant's  agent, 
and  it  Is  not  alleged  in  the  petition,  in  this 
case  that  the  sheriff  or  his  deputy  was  guilty 
of  fraud  in  the  matter  of  serving  the  sum- 
mons upon  Cook,  nor  is  it  alleged  that  there 
was  any  mistake  made  by  the  officer  in  the 
manner  of  its  service  or  In  amending  the  re- 
torn  thereon.  It  Is  true  Cook  evasively  tes- 
tified that  he  did  not  understand  from  what 
passed  between  himself  and  the  deputy  sher- 
iff that  tbe  summons  bad  been  served  on 
him;  but  the  testimony  of  Coc^,  even  had  It 
been  more  definite,  was  incompetent  to  im- 
peach the  officer's  return  upon  the  summons. 
Section  3760,  Kentucky  Statutes,  provides: 
"Unless  in  a  direct  proceeding  against  him- 
self or  his  sureties,  no  fact  officially  stated 
by  an  officer  In  respect  of  a  matter  about 
whlcfa  he  is  by  law  required  to  make  a  state- 
ment in  writing,  either  in  the  form  of  a 
certificate,  return  or  otherwise,  shall  be 
called  in  question,  except  ui>on  the  allocation 
of  fraud  in  the  party  benefited  thereby,  or 
mistake  on  the  part  of  the  officer."  If  tbe 
testimony  of  Cook  could  be  regarded  as  ad- 
missible for  any  purpose,  tt  Is  contradicted, 
not  only  by  the  corrected  return  on  the  sum- 
mons, but  also  by  Barnes,  the  deputy  sheriff, 
and  J.  J.  Nesbitt,  appellee's  attorney,  who 
was  with  that  officer  when  the  summons  was 
served.  But  the  return  on  the  summ<»is,  be- 
ing placed  by  the  statute  beyond  the  rea<^  of 
such  collateral  attack,  must  be  accepted  as 
conclusive  evidence  of  the  proper  service  of 
the  Bummona.  Thomas  v.  Ireland,  88  Ky. 
S81,  11  S.  W.  653,  11  Ky.  Law  Rep.  103,  21 
Am.  St  Rep.  356;  Bramlett  v.  McVey,  91 
^y.  161,  16  S.  W.  49,  12  Ky.  Law  Rep.  760; 
Pribble  v.  Hall,  13  Bush,  61;  Cumberland 
Bank  v.  Slasher,  102  Ky.  416,  4S  8.  W.  471, 
19  Ky.  Law  Rep.  1497. 

[2]  It  is,  however,  further  contended  by 
appellant,  and  was  testified  by  Cook,  that  tbe 
latter  waa  not  Its  agent  or  in  Its  employ  at 
the  time  of  the  service  of  the  summons  upon 
him,  and  that  he  never  notified  appellant  of 
its  service  or  of  the  pendency  of  the  action. 
This  contention  is  ^Iso  without  merit.  It  ap- 
pears from  the  uncontradicted  testimony  of 
C.  H.  Vansant  Assistant  Secretary  of  State, 
found  in  the  record,  that  there  is  on  file  in 
the  office  of  the  Secretary  of  State  at  the 
capitoI  a  written  statement  received  from 
appellant  which  reads  as  follows:  "To  the 
Secretary  of  State,  Washington,  Pa.  Frank- 
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fort.  Ky.,  Feb.  12,  1904.  Sir:  I  hereby  gire 
notice  that  the  idace  of  buslneaa  for  the  S.  B. 
Reese  Lumber  Company  In  Kentucky  la  at 
Farmers.  Kentucky,  on  the  west  side  of  Lick- 
ing rlrer  in  Bath  county— and  that  WllUam 
Cook  of  Salt  Uck.  Kenta^,  is  oar  agoit 
thweatt  upon  whom  process  may  be  served 
in  any  snlt  that  may  be  brought  against  our 
company  within  the  state  of  Kentncfcy.  Done 
at  Washington,  Fa.,  this  12th  day  of  Febm- 
ary.  1904,  James  S.  Forsythe.  Secretary.** 

Appellant,  tlion^  doing  business  in  Ken- 
tncky.  is  a  for^Lgn  corporation,  Incorporated 
under  the  laws  of  Pennaylraiila,  and  bavlng 
its  chief  office  at  Washington  in  that*  state, 
and  the  abore  statement  waa  duly  llled  In 
the  office  ot  the  Secretary  of  State  of  Ken- 
tucky aa  required  by  section  671,  Kentncfcy 
Statutes,  whlcdi  prorldes:  "AU  onrporations 
except  foreign  insurance  convanles  formed 
undw  tbe  laws  of  this  or  any  other  state,  and 
carrying  on  any  busineas  in  tids  state,  aliall 
at  all  times  have  one  or  more  known  places 
of  business  in  this  stat^  and  an  anttunrlEed 
agent  or  agmts  tbereat,  npon  irtiom  process 
can  be  served;  and  It  dull  not  be  lawfoi  for 
any  corporation  to  carry  on  any  business  In 
this  state,  until  it  aball  have  filed  in  the  office 
of  tlie  Secretary  of  State  a  statement,  signed 
by  its  president  or  secretary,  giving  ttie  loca- 
tion of  Its  office  or  offices  in  this  state,  and 
the  name  or  names  of  its  ^ent  or  agents 
thereat  upon  whom  process  can  be  served; 
and  when  any  <ihange  Is  made  in  the  location 
of  its  office  or  offices,  or  in  its  agent  or 
agents,  it  shall  at  once  file  witlt  the  Seisetary 
of  State  a  statement  of  sucfh  change;  ami 
the  former  agent  shall  remain  agent  fOr  the 
purpoee  of  service  until  atatemoit  of  appoints 
ment  of  the  new  agoit  is  filed;  and  If  any 
corporation  fails  to  conqdy  wltit  the  require- 
ments of  this  section,  sndi  corporation,  and 
any  agoit  or  employe  of  snOh  corporation. 
xfho  ehaU  transact,  carry  on  or  conduct  any 
business  In  this  state,  for  It,  shall  be  sever- 
ally gnilty  of  a  misdemeanor,  and  fined  not 
less  than  one  hundred  nor  more  than  one 
thousand  dollars  fOr  each  ofCense."  It  far- 
ther appears  from  the  testimony  of  Vansant 
that  since  filing  the  above  statement  appel- 
lant has  not  sent  to  the  Secretary  of  Stale 
or  ffled  in  his  office  any  other  statement  ^m 
its  president  or  secretary  giving  any  change 
in  tbe  location  of  its  office  in  this  state,  or 
in  the  name  of  its  agent  thereat  upon  whom 
process  can  be  served;  and  that  William 
Cook,  upon  wliom  the  service  of  sammons 
was  had  in  the  action  In  which  appellee  ob- 
tained Judgment  against  appellant,  remains 
and  is  still  the  latter's  agent  upon  whom 
process  must  be  eerred. 

The  language  of  the  statute  sapra  leaves 
no  doubt  of  its  meaning;  and,  as  held  in 
Oliver  Ca  v.  Louisville  Realty  Co.,  166  Ky. 
628, 161  8.  W.  570.  its  provisions  are  so  man- 
datory Oiat  a  foreign  corporation  cannot  by 
suit  enforce  a  contract  entered  into  In  the 
encation  of  its  business  in  this  state  without 


a  compliance  with  its  provlaitms  requirlnfr 
the  filing  In  the  office  of  the  Secretary  of 
State  of  the  written  statemoit  designating 
its  place  of  bnsineas  therein  and  its  auUmlx- 
ed  agent  thereat  upon  whom  process  may  be 
served.  It  is  manifest  therefore  that  Wil- 
liam Cook,  upon  whom  service  of  the  sam- 
mons in  the  action  In  whldi  appellee  obtained 
judgment  was  had.  wvlb,  at  the  time  of  soch 
swice.  appellanlfs  agent  and  tlie  proper  per- 
Bcm  np<m  whom  to  serve  It.  It  Is  not  mate- 
rial tiiat  he  was  not  at  tiie  time  ot  the  aervice 
of  tlie  summons  in  appellant^s  employ,  if  mxSi 
was  the  case.  By  the  statement  fnnn  It  on 
file  in  the  f^ce  of  the  Secretary  of  State, 
Cook  was  then  and  down  to  the  time  of  the 
taking  of  the  deposition  of  Vansant,  Aaslat- 
ant  Secretary  of  Stat^  In  fids  case,  held  out 
to  the  public  as  its  agent  upon  whom  It  wax 
necessary  to  serve  a  aiunmons  or  otlier  pro- 
cess required  in  any  action  bnn^ht  a^lnst 
it,  in  view  of  which  appellant  is  ^rtopped  to 
claim  tliat  Oook  was  not  its  agent  and  tiie 
propa  person  upon  whom  to  wem  the  som- 
mons  in  question. 

[$]  Nor  is  it  material  that  Gook  failed  to 
notify  appellant  of  the  service  of  the  sam- 
mons nvoa  him.  AppOBee^s  attorney,  J.  J. 
NesUtt,  testified  that  be  advised  Gook  at  fiie 
time  of  the  advice  et  the  snmmons  upon  lilm 
that  it  was  his  duty  to  notify  appellant,  his 
prlndpslt  of  file  service  thereof;  and  that 
Cook  replied  that  he  was  aware  of  that  Ikct 
and  would  notify  aK>eDant  Though  CkxA's 
denial  that  such  advice  was  given  him  by 
Nesbitt  or  that  he  made  the  reply  attrilnited 
to  mm  by  the  latter;  and  that  of  appellant's 
vice  president  and  manager,  S.  B.  Beose,  that 
notice  of  the  service  of  tbe  eammons  wia  0W 
given  aiv>ellant  by  Cook,  be  acc^ted  as  tlie 
trath  of  the  matter,  it  would  nierely  show 
that  Gook  was  negligent  In  failing  to  inform 
appellant  of  the  service  of  the  summons  upon 
him,  and,  this  being  so,  appellant  cannot 
rely  upon  the  negligence  of  Its  agent  a& 
ground  for  vacating  the  Judgment  rendered 
against  it  after  being  inroperly  nunmoned  in 
the  action.  In  such  a  state  of  case  the  neg- 
ligence of  the  agent  is  imputed  to  tbe  princi- 
pal and  is,  therefore,  the  ne^gence  of  the 
latter.  In  other  words,  the  absence  of  actual 
knowledge  by  appellant  of  the  service  of  ttie 
snmmons  upon  its  agent  or  of  the  pendency 
of  the  action,  though  It  may  have  prevented 
it  from  making  defense  to  the  action,  was  not 
sach  an  unavoldaUe  casualty  or  misfortune 
in  the  meaning  of  sabsection  T»  |  618,  Ovil 
Code,  as  entities  it  to  a  vacattim  of  fiie  Jads- 
ment  or  a  new  trial.  Beasly  et  aL  v.  Fnxr, 
154  Ky.  286,  167  S.  W.  10. 

[4]  No  court  has  ever  panted  the  unsuc- 
oessfol  litigant  a  new  trial  upon  the  ground 
that  the  n^ligence  of  himself  or  hta  agent 
prevented  him  from  making  his  defense  to 
the  action.  In  this  case  both  aroellant  and 
its  agent  Cook,  according  to  thdr  own  show- 
ing, were  gnilty  of  ne^igeooe;  the  former 
In  falling  to  advise  Qie  public  throu^  tiie 
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flllng  of  the  necessaiy  written  statement  witb 
tlie  Secretaiy  of  State  tbat  Coolc  was  not  its 
agent  or  the  proper  person  mK>n  whom  to 
serve  process,  and  the  latter  In  falling  to  no- 
tify iqipellant  of  the  service  upon  him  of  the 
summons  In  the  actUm  In  which  the  judgment 
comiAaliled  of  was  rendered.  The  negligence 
of  nether  presented  a  sufficient  reason  for 
Hm  refasal  by  the  dxcnlt  court  of  the  new 
trial  asked  by  appellant 
Wheiefoie  Uie  Judgment  la  affirmed. 


TBNAWINB)  T.  TTGRETTE]  GONGRBTB 
PRODUCTS  CO. 
(Court  of  Appeals  of  Kentucky.  Jan.  8^  1914.) 
Apfcax.  Aim  Ebbob  (|  W9*)— Bicobd— Fiumg 

— AFPSLUTE  COUBT. 

UnlesB  a  view  of  the  original  pai>er8  Is  im- 
portant, the  Court  of  Appeals  will  not  order 
the  original  papen  brought  up  unless  the;  are 
bullcy  parts  of  the  record,  and  the  circuit  clerk 
will  not  be  compelled  to  file  original  depoaitioni, 
consisting  of  only  a  little  more  than  600  type- 
written pagea,  but  he  will  be  required  to  file 
exhibits  oiEaied  with  the  depoaitioBS  when  an  In- 
spection of  them  will  be  of  asristsnce  to  the 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |f  2834-2848;  Dec  Dig.  S 
669.*] 

AK>eal  from  Circuit  Court,  Jefferson  Coun- 
ty, Ghanoexy  Branch,  Second  Division. 

Action  between  John  W.  Yenawlne  and  the 
Ty Crete  Concrete  Products  Company.  From 
a  Jnd^nent  for  the  latter,  the  former  ap- 
peals. On  motion  for  a  anbiKena  duces  te- 
cum xeQuirlnc  the  clerk  of  the  drcolt  court  to 
file  original  exhibits  and  depositionB.  Mo- 
tion sustained  as  to  exhibits  and  overruled 
aa  to  depositions. 

K,  C  Klnkead  and  H.  H.  Nettleroth,  both 
of  Louisville,  for  appellant  Burnett  Batson 
&  Gary,  of  Ij>ul8ville,  for  appellee.  Morris 
A.  Sachs,  of  Louisville,  for  tderk  of  circuit 
court 

HOB  SON,  a  J.  The  appellant  has  en- 
tered a  motion  for  a  subpoena  duces  tecum 
against  the  clerk  of  the  Jefferson  circuit 
court  requiring  him  to  file  in  this  court  the 
original  depositions  and  all  exhibits  filed 
therewith  In  the  action.  In  Ralney  v.  Ralney, 
144  Ky.  603. 189  S.  W.  737,  we  held  that  un- 
less a  view  of  the  original  papers  Is  Impor- 
tant to  a  correct  decision  of  the  appeal,  we 
will  not  order  the  original  papers  brought 
here  unless  they  are  bulky  parts  of  the  rec- 
ord, such  as  a  book  or  the  like,  the  copying 
of  which  will  cause  great  and  unnecessary 
cost  or  dday.  The  depositions  In  the  case  at 
bar  consist  of  B23  pages  of  typewriting,  and 
under  the  rule  laid  down  in  that  case,  which 
had  often  been  followed  before,  the  original 
d^osltlons  win  not  be  required  to  be  brought 
hero.  But  the  eidilblts  filed  with  the  deposi- 
tions are  of  a  peculiar  nature,  and  an  in- 


spection of  the  papers  themselves,  as  shown 
by  the  affidavits,  will  be  of  assistance  to  the 
court  in  the  determination  of  the  appeal. 
The,  motion  for  a  subpoena  duces  tecum  for 
the  original  exhibits  filed  with  the  deposi- 
tions Is  sustained,  but  the  remainder  of  the 
motion  is  overruled.  The  appelant  la  allow- 
ed 30  days  to  complete  the  tranacx^  by* 
obtaining  a  copy  of  tiie  deposlttona. 

The  motion  is  sustained  as  to  the  ex- 
hibits and  oreimled  as  to  the  deposltiona. 


OAHRISN,  DODOO  ft  MAI/TBY  v.  FABM- 
EB8'  BANK  OF  ESTILL  OOmVEX, 

(Oonrt  of  Appeals  of  Kentucky.   Jan.  8, 1014.) 

1.  Naw  Tbux  (S  32*>— Gbouhds— Pixadino— 

AOBEBUENT  WITH  FLAinTIFr. 

Though  the  violation  by  plaintlS's  attorney 
of  his  agreement  that,  if  defendant  would  file 
no  answer,  he  would  take  no  action  in  the  case 
without  first  notifying  defendant  conatltnted  a 
ground  tot  new  trial,  it  was  not  error  to  refuse 
the  new  trial,  where  the  answer  tendered  was 
insufficient  because  not  properly  verified. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  47;   Dec.  Dig.  |  32.*] 

2.  MoNBT  Lent  (%  6*)— Pbtition. 

A  petition  which  alleged  that  on  October 
22,  1912,  plaintiff  loaned  defendants  $5,000, 
which  they  each  both  jointly  and  severally 
promised  to  pay  one  day  after  date,  and  that, 
though  frequently  demanded,  no  part  had  been 
paid,  stated  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Money  Lent 
Cent  Dig.  H  8-10;  Dec  Dig.  S  6.*] 

3.  PuAOXiro  (S  126*)  —  AnswEB  —  Negativb 
Pbegrant. 

Where  a  petition  allseed  that  plaintiff,  on 
October  22,  1012,  loaned  to  defendants  96,000, 
which  they  each  both  jointly  and  severally 
promised  to  pay,  an  answer  that  "defendant  de- 
nies that  oa  October  22,  1912,  plaintiff  loaned 
to  defendants  f6,000,  whidi  amount  both  joint- 
ly and  several^  promised  to  pay,"  etc.,  was  In- 
sufficient since  the  answer  in  that  form  admit- 
ted the  loan  on  some  oth^  day,  for  a  sum 
slisAttlv  less,  and  that  ttiongh  denying  a  prom- 
ise jomt  and  several  It  admitted  one  either 
joint,  or  several. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  261-263;  DecTlMg.  |  12e.»l 

4.  PlBAOINO   <|  127*)— AD1CIS8I01I8— Ahbwsb 

—Want  or  CoKsiOEaaTiOR. 

That  the  answer  contained  the  further 
averment  that  tiie  debt  was  without  considera- 
tion did  not  render  it  anffident  as  a  defense,  in 
view  of  the  admissions  already  made  that  some 
consideration  passed. 

[Ed.  Note.— For  otter  cases,  see  Pleading, 
Cent  Dig.  H  264-268 ;  Dea  Dig.  f  127.*] 

Appeal  from  CUrcolt  Conrt,  Lee  Gonntr. 

Action  by  the  Farmers'  Bank  of  Bsttn 
County  against  Oahren,  Dodge  ft  Bfaltby 
and  another.  Judgment  for  plaintiff,  and  de- 
fendant Oahren.  Dodge  ft  Maltby  appeals. 
AflOrmed. 

y.  S.  Beatty  and  T.  B.  Blakey,  botSi  of  Beat- 
tyrille,  for  appellant  Sam  Hurst  and  J.  V. 
Sutton,  both  of  Beattyville,  for  appellee. 
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CLAT,  0.  Plaintiff,  Farmen^  Bank  of 
EstlU  conntTi  brongbt  this  acdon  against 
the  defendsnte,  Oabren,  Dodge  ft  Haltt^  and 
the  Citizens*  Trust  &  Gnaranty  Company  ut 
Farfeerd>urg,  W.  ViL,  to  recover  the  smn  of 
$5,000,  with  Interest  from  October  22,  1912, 
^nntU  paid.  It  alleged,  In  substance,  that  on 
October  22,  1912,  at  the  special  Instance  and 
request  of  both  of  the  defendants,  idalntlfl 
loaned  to  them  the  sum  of  ^,000,  which 
amount  they  ea<A,  and  both  Jointly  and  sev- 
erally, agreed  to  pay  plaintiff  one  day  after 
date,  with  6  per  cent  Interest  from  date  until 
paid ;  that  said  debt  was  Just,  and  no  part 
thereof  had  ever  been  paid,  though  payment 
thereof  had  been  frequently  demanded.  The 
petition  was  filed  on  April  24, 1918.  On  June 
3,  1913,  the  Citizens*  Trust  ft  Guaranty  Com- 
pany filed  an  answer  which  it  is  not  necessa- 
ry to  consider.  On  July  17tb  plaintiff  moved 
the  court  to  take  the  allegations  of  the  peti- 
tion as  true  against  the  defendant  Gahren, 
Dodge  ft  Maltby,  and  to  render  Judgment 
against  It  according  to  the  prayer  of  the  pe- 
tition. Thereupon  the  defendant  Gahren, 
Dodge  ft  Ualtby  tendered  and  offered  to  file 
the  following  separate  answer;  "The  defend- 
ant, Gahren,  Dodge  ft  Maltby,  denies  that  on 
the  22d  day  of  October,  1912,  at  its  special 
Instance  and  request,  plaintiff  loaned  to  the 
defendant  the  sum  of  $5,000,  which  amount 
both  defendants  Jointly  and  Beverally  agreed 
to  pay  plaintiff  one  day  after  date,  with  6  per 
cent  Interest  from  date  until  paid;  dentem 
that  said  Indebtedness  is  Just  and  due  against 
this  defendant  and  that  no  part  thereon  has 
ever  been  paid,  and,  having  thus  answered 
the  defendant  Gahren,  Dodge  ft  Maltby,  asks 
to  be  dismissed  hence  with  its  cost  Defend- 
ant states  that  said  note  or  debt  sued  on  was 
without  consideration,  and  this  defendant  re- 
ceived nothing  therefor."  The  foregoing  an- 
swer was  verified  by  T.  B.  Blakey,  one  of  de- 
fendant's attorneys,  who  stated  that  none  of 
the  defftndanf 8  chief  officers  were  present  in 
Lee  county  at  that  time.  The  trial  court  per- 
mitted the  foregoing  answer  to  be  filed. 
Thereupw  plaintiff  Interposed  a  demurrer  to 
the  answer,  whldi  was  sustained.  On  being 
asked  by  the  court  if  It  desired  to  amend  its 
answer  or  to  file  any  further  pleadings,  de- 
fendant declined  to  do  either,  but  elected  to 
stand  on  Its  answer.  Thereupon  came  plain- 
tiff and  renewed  its  motion  to  take  the  alle- 
gations of  the  petition  as  tma  Thla  motion 
was  sustained,  and  Judgment  was  entered  in 
favor  of  plaintiff  for  Its  debt  interest  and 
costa  Defendant  appeals. 

[1]  Among  the  grounds  urged  for  a  new 
trial  and  for  a  reversal  of  the  Judgment  here 
is  the  violation  of  the  agreement  alleged  to 
have  been  made  by  i^ntlfTs  attorney  with 
J.  W.  Butler,  vice  president  of  the  defend- 
dut  According  to  the  affidavits  filed  by  But- 
ier  and  V.  S.  Beatty,  one  of  defendant's  at- 
torneys, plaintiff's  attorney  agreed  that  If  de- 
fendant would  file  no  answer  or  other  de- 


fensive pleading  In  Qie  case,  he  would  not 
take  any  Judgment  against  the  defendant 
without  first  notifying  said  Butler.  Notwith- 
standing thla  i^reemoit  plalntUTs  attorney, 
on,  July  16th,  asked  for  a  Judgment  against 
the  defendant  without  any  notice  Whatever 
to  said  Butler.  At  that  time  said  Butler  and 
one  of  bis  attorneys,  V.  8.  Beatty,  were  ab- 
»ent  from  the  city  of  Beat^riUe  on  other 
buslneBS.  In  view  of  the  fact  that  Bntler 
left  Beattyvill^  and  thereto  made  it  Impossi- 
ble for  plaintifl*a  attorn^  to  notify  blm  of 
any  contemplated  action  la  the  pendtng  salt 
and  in  view  of  Qie  further  fhct  that  one  at 
defendants  attcwneys  was  present  In  court 
when  Judgment  was  asked,  and  not  only  filed 
an  answer  to  which  a  demurrer  was  sustain- 
ed, hot  elected  to  stand  on  that  answer  and 
declined  to  plead  further.  It  may  be  doubted 
if  the  vl<dation  of  the  allied  agreement 
constituted  a  ground  for  new  trial.  Bat,  con- 
ceding that  it  did,  it  was  incumbent  uptm  de- 
fendant in  order  to  avail  himself  ct  soch 
ground,  to  show  that  it  had  a  good  deCenae  to 
the  action.  To  this  end  it  was  its  duty  to 
present  a  good  and  suffl^dent  answer,  verified 
according  to  law.  The  answer  which  it  ten- 
dered, while  soffldent  In  other  respects,  was 
not  verified.  That  Iwing  true,  the  trial  eonrt 
did  not  err  in  refusing  a  new  trial  on  the 
ground  moitloned. 

[2]  But  defendant  inslBts  that  it  Is  entitled 
to  a  reversal  because  idaintUTs  petition  Is 
not  suffldent  It  appears  from  the  petition 
that  on  October  22,  1912,  at  the  special  in- 
stance and  reqdest  of  both  the  defendants, 
plaintiff  loaned  to  them  the  sum  ot  95,000, 
which  amount  th^  each  both  Jointly  and  sev- 
erally agreed  to  pay  plaintiff  one  day  after 
date,  with  6  per  cent  interest  thereon  from 
date  until  paid;  that  payment  ttkereof  liad 
been  frequently  demanded,  bnt  no  part  there- 
of had  ever  been  paid  There  can  be  no 
doubt  tliat  the  petition  states  *a  cause  of  ac- 
tion. 

[1, 4]  Bnt  it  Is  indsted  that  the  original 
answer  filed  1^  the  defendant  presented  a 
good  defense.  It  is  unnecessary  to  dte  au- 
thority to  show  that  thla  Is  not  the  case.  A 
denial  that  on  the  22d  day  of  October,  1912, 
plaintiff  loaned  to  defendant  the  sum  of 
$5,000  is  an  admission  that  on  some  other 
day  plaintiff  loaned  to  defendant  that  sum. 
A  denial  that  plaintiff  loaned  to  defendant 
the  sum  of  $5,000,  without  the  addition  of  the 
words,  "or  any  other  sum,"  is,  of  course,  not 
good,  for  it  Is  an  admission  that  plaintiff 
loaned  to  defendant  a  sum  slightly  less  than 
$5,000.  For  the  same  reason,  the  denial  of 
the  following  all^Uon  of  the  petitltm: 
"Which  amount  they  each  both  Jointly  and 
severally  agreed  to  pay  plaintiff"  In  the  fol- 
lowing language:  "Which  amount  both  Jointly 
and  severally  agreed  to  pay  plaintiff" — Is  an 
admission  that  either  Jointly  or  severally  It 
agreed  to  pay  plaintiff  said  amount  Nor 
does  the  addition  of  the  words,  "defendant 
states  that  said  note  or  debt  sued  on  was 
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wltlioat  consiaenitlon,  and  this  deCendant  m- 
celved  notblng  thereCor/'  in  riew  of  tbe  ad- 
mlacdona  omtalued  In  the  lint  part  of  the 
pleading,  preaent  a  defnue.  Having  admits 
ted  the  loan  and  the  agreement  to  pay,  the 
consideration  was  likewise  admitted,  and  the 
plea  of  no  consideration  was  not  available. 
Judgment  affirmed. 


LOUISVILLE  ft  N.  B.  OO.  v.  HOOBE. 
(Court  of  i^peals  of  Koitveky*  'an.  8i  1914.) 

1.  Plbadiko  (i  86e*)— EuEonoH— Gavbbs  or 
Action— NBCBsarrr. 

In  an  action  by  an  Injured  servant,  where 
he  attempted  to  rely  both  on  tbe  common  law 
and  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c.  149,  8S  Stat  6S  [U.  S.  Gomp. 
St  Snpp.  1911,  p^  1822}),  the  defendant's  mo- 
tion to  require  an  election  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Vig.  |8  1199-1209;  Dec.  Dig.  |  869.*] 

2.  Apfkai.  and  Ebbob  (I  1089*)  —  BnvxEW — 
Habulbss  Bbbob. 

In  a  penonal  injury  action  hj  a  awvant 
where  he  attonpted  to  plead  In  tiie  alternative 

under  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  c  149,  86  Stat  65  [U.  S. 
Oomp.  St  Supp.  1911,  p.  1822})  snd  the  com- 
mon law,  the  unpropor  denial  of  the  master's 
motion  to  compel  an  election  is  harmlsM,  where 
the  court  at  the  close  of  the  evidence  ruled  that 
the  case  did  not  come  within  the  federal  act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  K  407&-40e8;  Dec^  Dig.  | 
1089.*] 

8.  Masteb  and  Sebvant  (|  198*)-~Injitbzbs 

TO  3bbvant~Fxzj.ow  Sbbvant. 

Servants  pladnc  running  boards  on  a  rail- 
road car  are  not  fulow  servants  with  a  car- 
penter engaged  In  repairing  the  floor,  where 
the  two  acted  entirely  independently. 

(Ed.  Note^For  other  cases,  we  Master  and 
Servant,  Gent  Dig.  H  49&-614;  Dec  Dig.  i 
19a*J 

4.  AxvMAL  ABO  Ebbob  (|  1088*)— Fusoh  Br- 

nTLBD  TO  ALLEQB  EbBOB. 

In  a  personal  injnry  action  1v  a  servant, 
the  master  cannot  complain  that  the  court  im- 
properly ruled  that  certain  persons  were  fellow 
servants  <it  plalntift,  and  that  a  recovery  could 
only  be  had  In  case  the  master  fumisned  an 
insufficient  number  of  persons  to  perform  tbe 
duties  Imposed  upon  such  persons. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4062-4062;  Dec.  Dig.  | 
1083.*] 

6.  Dahaqbs  (i  168*)— InnnoiB  id  Sbbvaiit— 

Evidence. 

In  a  iierBonal  Injury  action  by  a  servant 
testimony  that  while  unable  to  wo^  he  had  to 
do  what  little  he  could  to  keep  from  sending 
hla  <±Udren  to  the  orphans'  home  is  incompe- 
tent 

[Ed.  Note.— For  other  coses,  see  Damages, 
Gent  Dig.  H  480,  482-486;  Dec.  Dig.  1 168  *] 

8.  Apfkai,  and  Bbbob  ({  lOQO*)— Bbvixw- 
Habvlbss  Ebbob. 

In  a  personal  Injury  action  by  a  servant, 
the  admisnon  of  evidence  that  he  bad  to  do 
what  little  he  could  to  keep  from  sending  his 
dilldren  to  the  orphan^  home,  and  the  failure 
of  tbe  court  to  admonlrii  tbe  jury  that  evi- 
dence of  the  servant's  sobriety  and  industry 


could  be  considered  only  <n  the  question  of 
damages,  was  harmless,  tiioa^  erroneous. 

[Bd.  Note.— For  other  cases,  sec  Appeal  and 
Error,  Cent.  Dig.  U  1068.  1069,  4l08-4157, 
4166;  Dec.  Dig.  |  1050.*] 

7.  Damages  (S  182*)— Pebsonal  Ihjubies— 

Measxjbb  of  Damaoes. 

An  allowance  of  $12,500  damages  in  favor 
of  a  carpenter  who  received  such  severe  in- 
juries that  he  was  unable  to  do  anything  and 
was  a  physical  wreck,  and  would  remain  so 
nndl  death,  is  not  excessive  where,  at  the  time 
of  tbe  injury,  he  was  a  strong,  vigorous  young 
man  of  28  years. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.     372-385,  396;  Dec  Dig.  |  132.*) 

Appeal  from  Circoit  Court,  Warren  County. 

Action  by  P.  Norman  Moore  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Jnd^ent  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Benjamin  D.  Warfield,  of  LonlsvUle,  and 
Sims  &  Rodes,  of  Bowling  Oreen,  for  appel- 
lant Wright  ft  HcElroy,  of  Bowling  Green. 
Hazeltigg  ft  Hazelrigg,  of  Frankfort,  and 
B.  F.  Procter,  of  Bowling  Green,  for  appellee. 

OABROUf,  J.  The  appdlee,  a  carpenter^ 
was  oigaged  as  a  car  rqMlrer  by  Uie  appel- 
lant company,  and  while  engaged  In  njfsirtag 
a  car  was  struck  and  serioosly  and  per- 
manently Injured  ^  a  plank  that  fSll  frosa 
tbe  top  of  the  car.  To  recover  damages 
for  the  Injorr  thus  snstained,  he  bnnight 
this  suit;  and  on  a  trial  before  a  jiiX7  there 
was  a  verdict  and  Jndgmoit  In  his  favor 
for  912,000. 

At  ttie  time  ot  his  injury  Moore  was  about 
28  years  old  and  a  strong,  Tlgorous  yoni^ 
man.  He  was  a  carpenter  by  trade  and  had 
been  working  for  tbe  rallrokd  company  as  a 
car  repairer  about  ten  monttn  before  he 
was  hurt  On  the  day  he  snffiered  tba  In- 
imj  Gunplalned  <tf,  he  was  directed  by  Ja- 
coba,  title  forenan  In  diai^  of  this  class  of 
work,  to  repair  a  treli^t  car  standing  in 
the  railroad  yard  at  Lonis^Be.  He  had  a 
helper  woAlng  with  lilm  by  the  name  of 
Turpla,  After  they  had  finished  repairing 
the  floor  In  flw  car,  fit  was  dlsoovered  that 
the  car  door  needed  some  attention,  and 
for  Hie  purpose  of  repairing  it  the  appel- 
lee and  Turpln  were  standing  outside  of 
but  near  to  tbe  side  of  the  car.  At  the 
time  antellee  and  Turpin  were  oigaged  la 
laying  the  floor,  and  also  when  they  were 
repairing  the  door  of  the  car,  three  other 
men,  employed  by  the  company,  vnm  engaged 
In  putting  new  running  boards  on  the  top  of 
tbe  car.  These  two  sets  of  men,  although 
working  on  the  same  car  and  under  the  same 
foreman,  bad  no  duties  In  common  to  pet^ 
form.  They  were  engaged  in  s^rat^  dis- 
tinct kinds  of  work,  and  the  appellee  testi- 
fies that  he  did  not  know  tltat  ninnlng  boarda 
w6re  being  put  on  the  UxQ  of  ttie  car  by  men 
engaged  in  that  work. 

A  man  named  Herbold  was  the  head  car- 
penter engaged  In  pnttti^  the  running  boards 


*Fer  etber  ums  ms  sams  loplo  sad  s«cU«o  NUMBSR  la  Dec  Dig.  A  Am.  Dig.  Key-No.  BerlM  *  Rqt'r  ladszes 
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on  the  car  and  was  assisted  by  two  latwreis, 
Tors  tick  and  Stone.  It  appears  tbat  Herbold 
stood  on  top  of  the  car  and  that  Stone  and 
Torstlck  handed  the  boards  from  the  ground 
np  to  him.  Two  running  boards  had  been 
pnt  In  place  on  top  of  the  car,  and  Torstlck 
and  Stone  had  picked  up  a  third  board, 
which  was  a  heavy  pine  board  abont  34  feet 
Ions  and  8  Inches  wide,  that  would  weigh 
abont  130  pounds.  Torstlck  was  at  one 
end  of  the  board  and  Stone  at  the  other,  and, 
after  they  had  carried  It  on  the  ground  to 
the  end  of  the  car,  Torstlck  climbed  a  step- 
ladder  with  the  board  and  handed  the  end 
of  It  np  to  Herbold  on  top  of  the  car,  and, 
after  doing  this,  Herbold  pulled  the  board 
and  Stone  pushed  from  the  other  end. 
When  Herbold  had  pulled  the  board  so  far 
up  on  top  of  the  car  that  the  end  Stone 
had  hold  of  was  beyond  his  reach,  the  board 
got  away  from  Herbold  and  slipped  from 
the  top  of  the  car,  falling  down  on  the  side 
at  which  appellee  was  engaged  in  repairing 
the  door.  When  the  board  fell  it  struck 
appellee,  Inflicting  the  injury  sued  for.  At 
the  time  the  board  teil  no  person  had  hold 
of  it  except  Herbold.  Torstlck,  it  seems, 
let  the  board  go  after  he  lifted  the  end  high 
enough  for  Herbold  to  catch  it,  and  when 
Stone  had  pushed  the  board  up  on  top  of 
the  car  as  &r  as  he  could,  standing  on  the 
ground,  his  connection  with  it  ceased. 

Retoming  now  for  a  moment  to  the  plead- 
ings, It  appears  that  In  the  petition  a  re- 
covery was  sought  under  the  state  law, 
bnt  afterwards  an  amended  petition  was 
filed  setting  np  the  federal  Bmployera'  lia- 
bility Act,  and  it  was  pleaded  In  the  alter- 
native that  plaintiff's  cause  of  action  arose 
under  this  act  or  the  common  law  in  force 
in  this  state.  A  motion  was  made  in  behalf  of 
the  railroad  company  to  require  the  plain- 
tiff to  elect  whether  he  would  prosecute  hla 
action  under  the  common  law  prevailing  in 
this  state  or  under  the  federal  act,  bat 
this  motion  was  overmled. 

Upon  the  conclusion  of  the  evidence  for 
the  plaintiff,  the  court  overraled  a  motion 
to  direct  a  verdict  In  favor  of  the  company 
bnt,  after  all  the  evidence  was  in,  correctly 
ruled,  In  response  to  a  request  of  counsel 
for  the  company,  that  the  case  did  not  come 
within  the  federal  act,  and  that  the  plain- 
tiff's cause  of  action  arose  under  the  common 
law,  but  overruled  a  motion  for  a  peremptory 
instruction. 

[1 ,2]  It  is  now  Insisted  tbat  the  court  err- 
ed in  overruling  the  motion  to  require  the 
plaintiff  to  elect  whether  he  would  prosecute 
his  suit  onder  the  federal  Employers'  Liabil- 
ity Act  or  under  the  common  law.  The  mo- 
tion to  elect  should  have  been  sustained. 
S.  C.  &  O.  St  Ry.  Co.  V.  Fluan,  153  Ky. 
340,  165  S.  W.  742;  Louisville  &  Nash- 
ville R.  R.  Co.  V.  Strange,  156  Ky.  439, 
161  3.  W.  289.  But  this  error,  however,  was 
not  in  tills  case  pr«]adlcal  to  the  railroad 
company,  and  in  cases  like  this  the  failure 


to  require  the  plaintlfl  to  elect  wHI  not 
be  reversible  error  unless  It  appears  that 
the  substantial  rights  of  the  defendant  were 
prejudiced  by  the  ruling  of  the  court;  aa  an 
error  in  this  respect  is  to  be  treated  as  are 
other  errors  made  by  the  trial  court.  In 
the  Strange  Case  we  pointed  out  the  dif- 
ference between  the  federal  act  and  the  com- 
mon law  and  the  reasons  why  it  was  preju- 
dicial error  in  that  case  not  to  have  sus- 
tained a  motion  to  elect,  bnt  the  reasons 
that  made  It  prejudicial  not  to  snfltain  the 
motion  in  that  case  do  not  appear  in  tlils 
one,  and  so  we  may.  pass  this  assigned  error. 

It  is  further  strongly  contended  that  tbe 
evidence  in  behalf  of  tlie  plaintiff  was  imt 
sufficient  to  take  the  case  to  the  Jury  under 
the  common-law  rule,  and  that  the  motion  by 
counsel  for  the  railroad  company  to  direct 
a  T«rdlct  in  Its  flavor  ahoold  hxn  been  sns- 
talned.  We  do  not  think  so. 

The  petition  charged  four  acta  of  negU- 
gmce:  That  tba  men  engaged  in  pntttnc  0ie 
numing  boatda  cm  tlie  car  were  netfUgent  in 

hiiTMjIliig  thft  plflnfc  tilSt  ftfll,  KOA  also  ffflgli- 

gent  in  fblllng  to  gire  wunlng  to  am»dlee 
tbat  they  were  going  to  pnt  a  nnudng  board 
plank  on  top  of  the  car;  tiiat  Uie  company 
was  negligent  in  fiilUng  to  have  a  sufficient 
nmnber  of  hands  to  ftwud^ff  tbe  mnnlng 
board  planks  with  reasonable  safety,  and 
also  In  tbe  employment  of  inoompetoit  and 
inexperienced  men  to  do  or  help  to  do  this 
work:  There  was  sufficient  erldaioe  to  sus- 
tain eadi  of  these  diarges  of  n^lgenee  and 
to  authorize  an  instruction  submitting  ea^ 
of  tteaa  to  tbe  Jury,  bnt  the  trial  court,  un- 
der a  mistaken  view  that  Ho'bold  and  bis 
crew  were  fellow  servants  of  aiHPellee,  not 
only  refused  to  give  any  instructions  upon 
the  subjects  of  the  negligence  of  these  men 
in  handling  the  running  board  plank  and  in 
faUlng  to  warn  appellee  that  Qiey  were  abont 
to  put  tbe  plank  on  the  car,  but  Instructed  the 
Jury  that  the  men  handling  the  running  board 
plank  and  appellee  were  fellow  servants, 
and  there  could  be  no  recovery  If  appellee 
was  injured  by  reason  of  th^  negligence. 
Having  this  view,  the  court  submitted  the 
case  to  the  Jury  in  two  instructions  treating 
of  the  subject  of  the  Insufficiency  of  the 
hands  to  propwly  handle  tbe  running  board 
plonk  and  their  inexp^ence  and  Incompe- 
tency. 

[1, 4]  The  instructions  given  on  these  sub- 
jects, although  criticised,  fairly  submitted 
the  issues  describe^in  them  to  tbe  jnry,  but 
on  the  whole  case  the  instructions  were  en- 
tirely too  fovorable  to  the  railroad  company, 
because  the  men  handling  the  running  board 
plank  were  not  fellow  servants  of  appellee, 
and  he  was  entitled  to  recover  if  his  injury 
was  due  to  the  n^llg«it  manner  In  which 
they  handled  the  running  board  plank  or  to 
their  failure  to  give  reasonable  notice  that 
they  were  about  to  put  the  plank  on  toe 
car.   Lb  ft  N.  B.  B.  Oo.  T.  Brown,  127  Ky. 
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782,  106  8.  W.  TM},  S2  Ey.  Law  Bap.  062, 
13  L.  K.  A.  (N.  8.)  1135;  LonlsrlUe  B.  Co., 
T.  HlbMtt,  1S9  Ky.  47,  129  8.  W.  Slfi,  139 
Am.  St  B«p.  464w  So  that  the  lallroad  coxn- 
pany  has  no  gnrafid  upon  which  to  test  a 
complaint  that  the  jmy  was  not  properly  In- 
structed. 

[i,  I]  On  the  examination  ot  aroenee^  in 
answa  to  the  question,  "Are  70Q  able  to 
do  anTthlng  with  your  liands?"  he  replied: 
"No,  sir ;  I  ain't  able  to  do  anything,  to  teU 
the  truth.  I  have  to  work  what  little  I  can 
do  to  keep  from  sending  my  children  to  the 
orphans'  home."  To  this  answer  there  was 
an  objection  and  an  exccfptiiHt.  A  part  of 
the  answer  was  oompeteot,  but  so  mudi  of  it 
as  related  to  his  children  was  Incompetent; 
but  under  the  drcumstancee  It  cannot  be 
said  to  hare  been  so  prejudicial  as  to 
amount  to  a  reversible  error,  and  th»  same 
may  be  said  of  the  &llnre  of  the  court  to 
adm(mlsh  the  Jury  that  evidence  as  to  the 
industrious  and  sober  habits  of  appellee  was 
only  admissible  for  the  purpose  of  showing 
the  loss  he  snsteined  by  the  injuries  that 
disabled  him  from  fnyayiny  In  any  wage- 
earning  employment 

A  few  other  minor  criticlsniB  are  made 
touching  the  admlsstou  'of  evidence,  but  they 
are  scarcely  of  sufficient  importance  to  no- 
tice. 

[7]  Oomplalnt  Is  also  msde  that  tlie  ver- 
dict is  excessive.  But.it  Is  not  The  evi- 
dence shows  that  the  appellee,  on  account 
of  the  InJnrlea,  is  practically  a  physical 
wreck  and  will  so  remain  the  balance  of  his 
days. 

Upon  the  whole  case  we  find  no  reason 
for  disturbing  the  Judgment  and  it  is  af- 
firmed. 


ADAUS  et  al.  v.  OHATTAMOOGA  CO., 
Limited. 

(Supreme  Court  of  Tennessee.  Nov.  29, 1913.) 

1.  GOEPOBATIONS  3  634*)— FOEEiaN  GOEPO- 
RATIONS— LiCSNSIHO  OF  FOBBiaN  COBFOSA- 
TI0R6. 

A  foreign  corporation  doing  bosineBS  In  the 
state  under  foreign  corporation  Btatutes  (Acts 
1877.  c  31:  Acts  1891,  c.  122;  Acts  1895,  c. 
81),  requinng  the  filing  of  the  diarter  with  the 
secretary  of  state  and  the  procurement  of  a 
license,  is  not  a  new  entity,  distinct  from  the 
foreign  organization,  and  £■  domestic  ooly  as 
to  proper)?  and  acts  witMn  tbe  jarisdiction. 

[EJd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2497-2502;  Dec  Dig.  | 
634.*] 

2.  Equitt  (I  241*)— Plkadino— Practice. 

Every  reasonable  presumption  i^uld  be 
exercised  in  favw  of  a  bill  when  assailed  by 

demurrer. 

lEd.  Note.— For  other  casea.  aee  Bquity, 
Cent  Dig,  i  515:  Dec.  Dig.  f  241.*] 

8.  COBPOBATIONB  ^  691*)— FoBEIGH  COBPOBA- 
TIOKS  —  DiSSOLUTXOK  —  JUKISDICTION  OF 
COTTBTS. 

A  court  of  ehaneexy  will  not  disscdvs  a 

foreign  corporation  domesticated  in  the  state, 


wb«re  all  of  its  assets  are  in  a  fcteign  Jnris- 
diction,  regardless  of  its  authority  to  act,  for 
Its  decree  would  be  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  I>lg.  If  2878-2677;  Dw:.  IHg.  | 
691.*] 

4.  CoBFOBATioNs  (|  681*)  —  DnsoLmmr  — 

FOBEXON  Cobfobahons. 

Shannon's  Code.  SI  5187,  6103,  6104,  re- 
spectiv^y  dedaring  that  a  corporation  is  not 
dissolved  hr  the  nonuser  or  assignment  of  its 
powers  ana  franchises,  unless  all  its  property 
has  been  appropriated  to  the  payment  of  its 
debts,  and  any  creditor  or  stockholder  may  file 
a  bill  to  attach  ^e  corporate  property,  and 
have  it  applied  to  the  payment  of  debta,  and  to 
havfe  any  sarplos  divided  among  the  stockhold- 
ers, and  that  In  sach  cases  the  conrt  may  ap- 
point a  receiver,  and  take  an  accoont  of  the 
affairs  of  tbe  corporation,  and  satisfy  the  debts, 
and  divide  tbe  surplus  if  any,  apply  not  only 
to  domestic  corporations  but  to  foreign  corpo- 
rationa,  and  under  them  a  coart  of  chancery 
may  dissolve  a  fordgn  corporation  as  to  iti 
property  iritUn  the  Jarisdiction. 

[Ed.  Note.— Fmr  othve  cases,  see  Corpora- 
tions. Cent  Dig.  H  267S-2677;  Dee.  sig.  1 
691.*] 

6.  Cobfobatiors  (S  691*)  —  DissoLunoii  — 

Bight  to  Dissolve. 

Complainants  and  others  joined  In  forming 
a  Ntish  corporation,  (dLartered  to  acQolre  land 
and  the  stock  of  any  companies  owning  land 
or  doing  bnsinpss  in  Tennessee,  to  tue  or 
otherwise  acquire  stock  in  any  company  engag- 
ed in  bnsineas  which  it  was  authoiiaed  to  car- 
ry on,  and  to  sell,  hold,  reiasue,  or  otherwise 
deal  with  such  stock  and  aecurities.  The  Brit- 
ish corporatioiL  which  was  formed  to  take  over 
large  tracts  of  land  In  Tennessee,  did  not  de- 
velop them,  bat  sold  them  to  oUier  corpora- 
tions,  receiving  the  shares  of  tbose  comiwniea 
in  part  payment  Held  that,  as  it  was  not  in- 
solvent, and  as  the  holding  of  such  stocks  was 
within  its  charter  powers,  complainant  stock- 
holders were  not  entitled  to  diainlntioa,  under 
Shannon's  Code,  S  6187,  declaring  that  a  cor- 
poration is  not  dissolved  by  the  nouaser  or  as- 
signment in  whole  or  in  part  of  its  powers, 
franchisee,  and  privileges,  unless  all  of  the  cor- 
porate property  tias  been  appn^lated  to  the 
payment  ox  debts. 

[Ed.  Note.— For  other  cases,  aee  Corpora- 
tions, Cent  Dig.  11  2673-^677;  Dee.  I^.  | 
691.*1 

6.  Cebtiorabi  ^  64*)— Beview— Moot  Cases. 

In  a  suit  to  dissolve  a  corporation  and  dis- 
tribnte  ita  assets,  where  the  preferred  stock- 
holders were  not  before  the  court,  it  is  im- 
proper for  the  court  to  construe  tne  charter 
in  relation  to  tbe  rights  of  the  preferred  and 
common  stockholders ;  that  being  a  moot  ques- 
tion not  presented  by  toe  record. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  H  174,  175,  183,  184;  Dec  Dig. 
S  64.*] 

Certiorari  to  Court  of  Civil  Appeals. 

Bill  by  J.  W.  Adams  and  others  against 
the  Chattanooga  Company.  Limited.  A  de- 
cree sostalulog  a  demurrer  to  the  bill  was 
afBrmed  by  the  Conrt  of  Civil  Appeals,  and 
complainants  bring  certiorari.  Affirmed. 

T.  D.  Yotmft  of  Corinth,  Miss.,  snd  Cole- 
man A  Frierson,  of  Ghattaxm^.  fOr  plaln- 
tUb.  ^niomas  ft  Thomas,  of  Chattanooga, 
for  d^endant 

WILLIAMS.  J.  The  bill  of  complaint  in 
this  cause  was  filed  by  complainant  Adams 
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and  otliers,  as  tbe  owners  of  about  8,000 
shares  of  a  total  Issue  of  60,000  shares  of 
tbe  common  or  ordinary  shares  of  the  Chat- 
tanooga Company,  limited,  against  that  com- 
pany, two  other  corporations  as  vendees  of 
that  company,  and  the  Chattanooga  Savings 
Bank.  A  demurrer  filed  to  It  was  sustained 
by  tbe  diancellor.  The  bill  Is  lengthy  and 
somewhat  Involved,  and  It  Is  more  than  ordi- 
narily difficult  to  succinctly  state  the  con- 
tents, due  in  large  measure  to'  the  fact  that 
general  allegations  In  tbe  body  of  the  blU 
are  In  several  Instances  modified  or  refuted 
by  more  detailed  recitals  of  corporate  rec- 
ords exhibited  with  the  bill  and  prayed  to 
be  treated  as  parts  thereof. 

So  far  as  material  to  the  disposition  of 
the  errors  assigned  in  this  court,  the  bill 
may  be  said  to  contain  allegations  as  fol- 
lows: 

Complainants  were  formerly  holders  of 
blo<^  of  the  preferred  stock  of  the  Chatta- 
nooga Land,  Coal,  Iron  A  Railway  Company, 
piedBoesBor  of  the  defendant  Chattanooga 
Company,  Limited.  The  predecessor  com- 
pany issued  $1,300,000  of  mortgage  bonds, 
upon  which  it  defaulted.  The  bonds  were 
by  residents  of  Great  Britain.  Pending 
a  sale  In  foreclosure,  the  bondholders  and 
the  holders  of  the  preferred  stodc  entered 
into  a  reoi^anization  agreement,  by  the 
terms  of  which  it  was  stipulated  that  a  new 
corporation  should  be  o^nlzed,  nnder  the 
laws  of  O^t  Britain,  to  acquire  the  mor^ 
gaged  estates  at  such  sale,  the  ca^tal  stock 
of  tiie  new  corporation  to  be  issued  in  two 
clasaeK  12,000  of  6  per  ceat  preferred  shares 
of  25  each,  and  60,000  common  shares  of  6 
each,  tbe  preferred  shares  to  go  to  the  bond- 
holders, and  the  common  shares  to  go  to  the 
prefaced  stoekbolders,  of  Hie  insolvent  com- 
pany^-oomplalnants  and  others.  It  was  re- 
cited In  the  retwganlsatlon  agreement  that 
"the  condition  of  pnference  is  tliat  the  pre- 
ferred shares  shall  xeo^ve  principal  and  in- 
terest at  6  per  cent,  before  anything  is  paid 
upon  eommcm  shares,  and  that  the  preferred 
shares'  shall  tbenatta  rank  as  common 
shares." 

The  Chattanooga  Company,  limited,  ac- 
cordingly was  organized  and  acquired  tbe 
mortgaged  estates,  and  its  capital  stodc  was 
so  distributed.  After  holding  the  pn^erties 
for  about  19  years  (dwing  which  practically 
nothing  was  dons  towards  developing  its 
lands  for  profit),  defmdant  cominny  sold 
and  conveyed  12,000  acres  cS  Its  holdings  to 
defendant  Durham  Goal  ft  Iron  Company, 
receiving  as  consideration  |120,000  In  cash, 
(800,000  in  tiie  7  per  ceat  preferred  stock, 
and  1160,000  in  the  common  stock  of  this 
vendee  corporation.  The  entire  remaining 
realty  of  the  company,  8,000  Mxea,  was  con- 
veyed to  tbe  defendant  Chattanooga  Estates 
Company  in  consideration  of  (200,000  in  cash, 
$1,000,000  in  the  preferred  stock,  and  ^i-JBOO,- 
000  in  the  common  stock  of  this  vendee  cor- 
Dorationi  the  total  consideration  recelTed  in 


the  two  transactions  being  $3,000,000  in  cash 
and  stocks. 

The  charter  of  tbe  Chattano<^  Gompuy, 
limited,  was  prepared  by  or  at  tiie  instance 
of  the  i»ef!erred  stockhcrtders  in  Great  Brit- 
ain, and  provided  for  the  lodgment  of  the 
voting  power  In  the  preferred  atotA  until 
that  stock  was,  by  payments  made^  reduced 
to  the  level  of  the  common  stock.  A  copy  of 
tbe  British  diarter  was  filed  and  registered 
in  the  state  <a  Tennessee  in  oom^iance  with 
our  foreign  coquratiou  laws,  and  thereby 
the  corporation  became  domestieated  in  this 
state,  and,  it  is  by  oom^ainants  alleged,  be- 
came a  distinct  oorporaUon  in,  and  under 
the  laws  of,  ttils  state. 

As  .to  the  locus  of  the  assets  <tf  the  com- 
pany: It  is  alleged  that  the  Gfaattanoc^ 
Company.  Limited,  has  "no  propwty  or  assets 
in  England  or  elsewhere,  saving  and  except- 
ing ttie  lands  in  Hamlltim  county,  Tennes- 
see" ;  that  the  defendant  Oluittanooga  Sav^ 
lugs  Bank,  located  in  Hamilton  county,  "has 
for  a  l(Hig  time  bem,  and  is  now,  the  flnan- 
clal  agent  and  depository  of  flie  company, 
and,  as  such,  now  has  In  its  possession  a 
la^  amount  cash  notes,  accounts,  and 
various  stocks  and  bonds  belonging  to  said 
defendant  company,"  yri^cb  the  Ull  seeks 
to  impound;  that  "said  cash  looceeds  fftun 
the  sale  of  said  lands  have  been  unlawfully 
distributed  pro  rata  among  the  preferred 
stockholders"  as  interest  on  th^r  shares  of 
stock. 

Touching  the  place  or  places  where  the 
cmnpany's  business  was  transacted:  Tbe 
dty  of  Chattanooga  "was  the  place  of  the 
principal  office  and  business  headquarters  of 
said  company  in  the  state  of  Tennessee, 
where  it  kept  its  books,  conducted  all  its 
business  transacdona,  and  kept  and  used  Its 
corporate  seaL"  The  principal  officers  and 
directors  all  lived  In  Great  Britain,  where 
corporate  meetings  were  held. 

The  charter  of  the  Chattanooga  Company, 
Limited — memorandum  and  articles  of  asso- 
ciation nnder  the  Companies  Acts  of  Parlia- 
ment 1862  to  1890— provided  that  the  objects 
of  the  company  were,  among  others: 

To  purchase  and  otherwise  acquire  land 
and  oQier  properties  in  America  and  tbe  cap- 
ital or  other  stocks  of  any  companies  owning 
property  or  doing  business  in  Tennessee. 

To  enter  into  and  carry  into  ^ect,  as  the 
company  may  determine,  any  agreements  for 
the  purchase  or  acquisition  of  the  properties 
or  stocks  so  acquired. 

To  take  or  otherwise  acquire  stock,  ahares, 
and  securities  of  any  company  carrying  on, 
engaged  in,  or  about  to  carry  on  or  engage  in 
any  business  or  transaction  which  this  com- 
pany is  antJiorised  to  carry  on  or  engage  in, 
or  any  business  or  transaction  capable  of  be* 
ing  conducted  so  as  directly  xw  indirectly  to 
benefit  this  company,  and  to  sell,  hold,  n- 
issne,  or  otherwise  deal  wUb  sndi  stodc, 
shares^  and  securities. 
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To  sell  the  iiiid«rtakliig  of  the  company,  or 
any  part  thereof,  fbr  sodi  cni^erattoii  as 
.the  company  may  think  fit,  and,  In  particu- 
lar, for  shares,  debentares,  or  securities  of 
any  other  company  having  objects  altogether, 
or  In  part,  similar  to  those  of  this  company. 

To  iBsne  preference  shares  and  ordinary 
shares,  and  to  attach  to  said  preference 
shares  and  ordinary  shares  such  preferen- 
tial, deferred,  or  special  rights,  prlTlleees,  or 
conditions  as  may  be  determined  by.  or  In 
accordance  with,  regulations  of  the  company. 

The  bill  charges  in  general  terms  that  the 
Ohattanooga  Company,  Limited,  Is  insolvent ; 
but  its  ezhibitB  show  In  detail  that  the  com- 
pany is  solvent,  and  Its  solvency  was  proper- 
ly assumed  by  the  solicitors  of  the  complain- 
ants in  their  arguments  In  this  court 

It  is  alleged  that  the  company,  upon  the 
sale  of  said  lands  to  the  purchasing  com- 
panies, "ceased  to  do  any  business,  to  use  Its 
franchises,  or  to  be  a  going  concern but  this 
Is  refuted  by  the  corporate  records  exhibited, 
which  show  that  the  company  was,  in  the  ex- 
ercise of  its  British  franchiaeB,  pzoeeedliv  to 
the  trannctlon  of  business  in  conrse  dalmed 
toy  it  to  be  regular.  Tliat  business  was  being 
transacted  In  Great  Britain  by  the  company, 
complainants  elsewhere  in  th^r  bill  all^e. 

It  is  charged  that  the  directors  purpose  to 
hold  the  proceeds  of  the  land  sales,  particu- 
larly the  stocks  of  the  vendee  corporations, 
In  the  treasury,  and  not  to  dlstrlbate  to  the 
shareholders ;  that  they  farther  purpose  ar- 
bitrarily and  nnjustly  to  fsvor  the  pvefierred 
shaieholders  In  so  doing,  in  this,  tiiat  the  6 
per  cent,  stipulated  to  be  paid  on  the  pn- 
fbrred  stock,  may  acconnUate  thereon  until 
in  the  end  all  dalm  of  the  eonuram  shardioid- 
era  in  the  parchase-money  fund  Is  wiped  out 
It  is  further  cliarged  that  the  said  fond  Is  in 
no  sense  "earning"  and  that  only  wirnhiffT 
may  be  applied,  lawfully.  In  payment  of  in- 
toest  on  ttie  preferred  stoA;  tiiat  the  pay- 
ment  so  made  out  of  the  cash  consideration 
sums  is  a  dlTerslon;  and  that  any  payments 
out  of  capital  (such  as  tiie  cmslderatlon 
cash  and  stocks)  must  be  made  to  all  share- 
holders pro  »ta,  without  preference  as  be- 
tween the  two  classes. 

Complainants  aue  in  behalf  of  aB  creditors 
and  stockholders,  and  the  prayer  of  the  bill 
is  that  It  be  sustained  as  a  general  creditors^ 
bill  tor  Impoundment  of  the  aseets.  Including 
the  cornddeiatlon  stocks,  for  a  zeoetver  to 
take  charge  of  the  property,  that  an  account 
be  taken  to  ascertain  the  rights  of  creditors 
and  stockholders,  and  for  general  relief. 

The  bill  of  complaint  was  demurred  to  on 
grounds  to  he  later  Indicated  rather  than 
fonnally  stated;  the  demurrer  was  sustained 
by  the  chancellor,  whose  decree  was  affirmed 
by  tbe  Court  of  Civil  Appeals.  The  cause  la 
before  this  court  on  writ  of  certiorari. 

The  errors  assigned  by  complainants  are 
two  In  number. 

1.  The  Court  of  Civil  Appeals  was  in  error 


in  holding  that  the  courts  of  Tennessee  have 
no  Jurlsdlettoii  to  wind  op  the  afflaln  of  the 
defendant  otupany,  at  the  fawtanoe  of  ttotSt- 
holdem.  because  It  has  twen  domortlcated  In 
Tennessee,  and  it  fairly  appears  from  the 
bill  that  all  its  assets  are  in  Tennessee. 

2.  That  eonrt  was  in  error  in  holding  that 
the  Mil  does  not  allege  waA  facta  as  would 
warrant  a  court  of  eaulty,  at  the  instance  of 
stockholdoa,  in  winding  up  the  defendant 
corporation  and  dlstribottog  Its  aasets,  be- 
cause (1)  it  appears  that  the  original  scheme 
is  now  invosrible  of  cmsummatlon;  <2)  sodi 
no^iuser  and  asalgnnumt  to  otben  of  Uie  pow- 
ers and  franddses  of  the  corporation  are  al- 
leged as  entitle  complainants  to  relief  under 
our  statutes;  0)  the  complainants  are  en- 
titled to  a  distribution  in  specie  under  the 
charter;  the  bad  falfli  of  those  In  control 
in  holding  the  stocks  in  the  treasinry  nntU  all 
Interest  of  the  commtm  stockholders  shall  be 
consumed,  by  diversion  of  funds,  «itt(led 
complainant  to  the  relief  soni^t;  and  09 
the  corporation  was  organised' to  do  business 
in  Tennessee,  and  with  intention  that  its 
property  should  be  located  here,  and  that  by 
the  sale  of  its  realty,  and  the  attempt  to 
withdraw  the  consideration  sums  to  Great 
Britain,  the  company  has  abandoned  its  cor- 
porate business. 

There  arises  for  determination,  under  Qaae 
asdgnmente  of  error,  the  question  whether  a 
court  of  eouity  of  this  state  will  assume 
Jurisdiction  of  a  proceeding  to  wind  up  the 
d^endant  corporation  on  the  grounds  set 
fbrth  in  the  biU  of  onnplaint 

This,  In  turn,  InTdvea  a  constderatton  of 
the  status  and  nature  of  this  defendant  as 
a  corporation  complying  wltH  and  domesti- 
cated under  the  provistons  of  our  foreign 
corporation  statutes.  Acts  1877,  c.  81; 
Acts  18»1,  C.  122;  Acta  1886,  c  81. 

[1]  It  was  held  by  this  court,  In  Coke  & 
Goal  Oo.  T.  Steel  Co.,  128  Tenn.  <4^!8,  442, 
131  &.W.  968,  991  (SI  R.  A.  [N.  S.}  278), 
that  the  result  of  tike  flnrt>named  act,  as 
amended  by  the  two  last  named,  was  in  ef- 
fect a  l^lslatlve  iwonouncement  that  such 
corporations  shall  be  "deemed  and  taken  to 
be  corporations  of  this  state,  and  said  cor- 
porations may  sue  and  be  sued  in  the  courts 
of  this  state,  and  shall  be  subject  to  the  Ju- 
risdiction of  the  state  as  folly  as  if  created 
nndw  the  laws  of  Tennessee." 

The  insistence  of  complainants  la  that,  un- 
der these  statutes  and  the  decisions  based 
thereon,  a  distinct  and  separate  corporate 
entity  was  created  In  this  state  when  the 
Chattanooga  Company,  Limited,  compiled 
with  the  law  by  filing  its  charter  in  the  prop- 
er office  In  this  state — a  corporation  so  far 
dissociated  from  the  British  entity  as  that  it 
may  be  wound  up  in  a  Tennessee  icourt  In  all 
respects  as  could  a  corporation  originally 
chartered  under  the  laws  of  this  stat^  with- 
out reference  to  the  status  or  condition  of 
the  foreign  entity. 

The  true  concept,  as  indicated  by  our  de- 
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dsloiis,  based  upon  the  statntes  referrefl  to, 
appean  to  us  to  be  tbat  a  oorporatlon  so 
domesticated  beoomei^  not  a  new  and  ffiatinct 
oMtj,  but  only  a  oorporatlon  at  fbls  state 
quoad  hoe  any  property  and  acta  within  Its 
jnrlsdlctton.  Ohio  &  mae.  R.  Co.  t.  THieAl- 
er,  1  Black,  207.  17  L.  Ed.  ISO;  Tonng  t. 
Iron  Co..  86  Tenn.  189.  107,  2  S.  W.  202,  4 
Am.  St  Bep.  TtSZ;  19  Orc^  1204.  It  differs 
essentially  from  roch  corporations  as  were 
nnder  conidderatton  In  Orangecs*  Ufo  lu. 
Co.  T.  Kamper,  78  Ala.  82B,  and  Memphis, 
etc  B.  Co.  T.  Alabama,  107  U.  S.  581,  2  Sigp. 
Ct  492,  27  Ij.  Bd.  618,  whl<di  were  corpora- 
tions with  distinct  tncorporaton,  stock  is- 
sues, or  directors.  In  the  zeepectlve  domesll- 
cadns  states. 

The  doctrine  now  Is  that  "one  state  may 
make  a  corporation  of  another  state,  as  thus 
organized  and  condneted.  a  oorporatlon  of  its 
own,  as  to  any  property  In  Its  tenltorlal 
Joilsdletloa  ninstratlons  of  fliese  condn- 
skms  are  now  seen  every  day  in  the  passage 
1^  states  of  enactments  making  fi>relgn  cor- 
porations doing  business  within  the  domestic 
jurisdictions  domestic  corporations,  and 
amenable  In  all  respects  to  the  domestic 
laws  and  police  legolallons,  notwltbstanding 
the  proTlBluu  ct  their  foreign  diarfcm.  But 
it  remains  eqaally  tme  that  for  many  par- 
poses  of  legal  prooednre  and  practical  con- 
renlenoe  in  tiie  administration  of  Justice, 
each  one  of  the  bodies  so  created  remains  a 
domestic  corporation  within  the  state  under 
whose  Legislature  it  has  beoi  celled  Into  ex- 
istence. Clearly,  sndi  a  corporation  Is  a  do- 
mestic corporation  within  each  of  the  states 
whose  l^lslatlon  has  created  It,  for  the  par- 
pose  of  local  jurisdiction  to  the  application 
of  local  police  regulation.  Such  a  oorpora- 
tion  is  a  resldrat  of  each  of  sndi  states,  for 
'  the  purpose  at  the  ordinary  jurisdiction  of 
Its  courts."  10  Cyc.  170,  171;  6  1%omp. 
Corp.  (2d  Ed.)  I  0620. 

This  court,  in  Coke  St  Coal  Co.  t.  Steel 
Co.,  supra,  dted  and  quoted  oi^iona  of  the 
Supreme  Court  of  the  United  States  In  sup- 
port of  the  ruling  there  made  that  it  was 
competent  for  a  state  to  make  a  foreign  cor- 
poration complying  with  Its  l^slatlTe  acts 
so  providing  a  domestic  corporation,  and 
cwnmented,  without  dtsai^woval,  on  the 
statement  of  limitation  in  St  Louis  B.  Go. 
James,  161  U.  S.  646,  16  Sup.  Ct  621,  40  L. 
Ed.  802.  that  such  domestication  was  "in  re- 
gard to  property  and  acta  within  the  terri- 
torial jurisdiction."  and  also  on  the  ruling  in 
the  James  Case  to  the  effect  that  a  domesti- 
cation of  a  corporation,  after  the  manner  of 
that  involved  in  this  case,  left  outstanding  or 
remaining  In  the  state  of  its  creation,  an  en- 
tity, of  citizenship  foreign  to  the  domesticat- 
ing jurisdiction,  so  to  be  treated  In  that 
jurisdiction  for  certain  parposee  indicated. 
The  Supreme  Court  of  South  X3arollna  held 
the  same  way  touching  a  corporation  which 
had  been  made,  in  like  manner,  a  domestic 
corporation  of  tbat  state.  Calvert  r.  Bail- 


way  Oo.,M8.0.  186.86S.1!L780^41S.B. 
968,  affirmed  187  U.  a  6S6,  23  Sup.  Ot  844, 47 
L.  Bd.  348.  To  the  same  effect  is  the  lata- 
case  of  Southran  B.  Go.  t.  Allison.  100  IT.  & 
326,  23  Sup.  Ct  718.  47  L.  Bd.  1078,  wherein 
Mr.  Justice  Pedcham,  for  the  court  stated  a 
distinction  between  a  domeetlcatioa,  sndi  as 
herein  appears,  and  that  form  of  domestica- 
tion of  a  corporation  which  was  considered 
in  Memphis,  etc,  R.  Co.  v.  ^  supra, 

and  aald  that  "by  reamm  of  Uie  lansoafle 
used  In  the  Alabama  act  there  was  a  se|»- 
arate  original  Alabama  corporation  formed, 
whldi  made  It  a  corporation  created  as  well 
as  controlled  by  the  state  of  Alabama." 

Tbat  the  d^imdaut  Chattanooga  Company, 
limited,  became  a  domestic  corporation 
quoad  hoc,  and  not  for  all  purposes  as  a 
wholly  s^rate  and  unrelated  enti^,  Is  fur- 
ther shown  by  the  fact  that  by  our  Acts  1891, 
I  6,  above  dted,  provision  is  made  that  whm 
a  complying  foreign  corporation  has  no  agent 
In  this  state  upon  whom  process  may  be 
srared,  its  property  may  be  attached  as  that 
of  a  nonresident  thus  affirmatively  showing 
that  the  Legislature  did  not  concdve  or  In- 
tmd  that  compliance  should  ipao  facto  work 
a  creation  of  a  distinct  body  politic,  and 
work  a  loss  to  the  corporation  of  residence  or 
dtlsoishlp  in  the  state  of  its  creation. 

In  Re  Standard  Oak  Veneet  Co.  (D.  O.)  173 
Fed.  103,  that  able  jurist  'Judge  Sanford. 
sitting  in  the  United  States  DIattlct  Court  in 
this  state,  held  that  a  foreign  corporation,  so 
conq^lylng  with  our  foreign  corporation  aiets, 
did  not  become  a  resldmt  of  this  state, 
where  the  corporation  retained  its  prlndpal 
office  in  the  state  of  creation,  and  its  present- 
ed claim  was  based  npon  transactions  con- 
ducted through  such  fordgn  office,  so  for 
forth  as  to  be  entitied  t^o  the  priority  award- 
ed to  creditors  who  are  resident  in  Tennessee 
in  the  distribution  of  the  assets  of  a  fordgu 
corp<n«tion  Itself  also  domesticated  In  this 
state  undor  the  dted  statutea  NotwlUi- 
standlng  compliance  and  consequent  domesti- 
cation, it  was  htid  tiiat  tiie  dalmant  corpo- 
ration remained  also  a  resident  of  the  state 
of  Its  creation,  and,  as  sudi.  was  constttnUoD- 
ally  to  be  denied  its  claim  of  rl^t  to  share 
in  prtort^,  nnder  the  rulings  In  Blake 
T.  McClung,  172  n.  a  239, 19  Sup.  Ot  166,  48 
U  Bd.  482;  Blake  t.  McClung,  176  n.  B.  00, 
20  Sup^  Ct  807,  44  L.  Ed.  874,  orerruUng 
McGlung  T.  EmbreevlUe  Co.,  108  Tean.  889. 
62  S.  W.  1001,  and'  Sully  t.  American  Nat 
Bank,  178  U.  S.  288,  20  Sop.  Ot  936,  44  E..  Bd. 
1076. 

In  Toung  t.  Iron  Co.*  supra.  It  anwared 
that  the  dty  of  Chattanooga  was  by  the  Iron 
Company's  by-laws  made  the  general  office 
of  the  company ;  Oiat  aU  of  its  book^  Inplud- 
Ing  its  stock  books  and  seel,  woe  there  kept ; 
that  all  of  Its  offlcws  redded  there;  the 
meetings  of  stotAliolders  and  directors  were 
held  there,  wh^re  also  was  its  plant  and  car- 
porate  property  of  every  kind.   It  waa  held 
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that,  wbUe  a  fiuralgn  corporation  in  one  sense, 
tbat  comvasny,  in  Tiaw  of  Ita  corporate  acta, 
wu  to  be  deemed  a  domestic  corporation 
BO  far  forth  mm  to  i^-n  titia,  tot  attachment 
of  Ita  aharoB  of  atock,  In  thla  atate  Ibere 
the  *%eta  vlfliln  the  territorial  Jurisdiction'' 
went  to  the  extent  of  drawing  even  corporate 
sltna,  for  the  Indicated  purpose,  Into  this 
Jnrladletion  as  the  place  of  the  tme  home 
office  of  the  corporation.  Fact  was  allowed 
to  oTonile  l^al  fiction.  But  It  was  not 
meant  to  be  there  mled  that  every  corpora- 
tion which  complies  with  our  acta  acquired, 
Tirtne  of  that  fact,  Mtna  for  atatit  attadi- 
ment  purpoees. 

[tfi}  On  the  baslfl^  therefore,  of  the  defend- 
ant company  belo^  treated  as  a  corporation 
domesticated  <nily  for  pnipoeea  of  Jurisdic- 
tion in  respect  of  psv^ert;  and  transactions 
in  this  state,  we  hare  next  for  consideration 
whether  a  court  of  equity  in  this  state  will 
assume  Jurisdiction  in  a  case  where,  as  here, 
the  corporation  la  not  Insolrent,  at  the  In- 
stance of  stockholders,  to  wind  up  the  corpo- 
ration on  any  snmnd  ateted  In  the  bill  of 
complaint 

Under  the  familiar  rule  that  the  court 
should  make  every  reasonable  presumption 
in  favor  of  the  bill  of  complaint  when  as- 
sailed by  a  demurrer,  we  are  of  opinion  that 
the  complalnante  must  be  taken  to  allege 
that  the  undistributed  assets  of  the  defend- 
ant company  are  in  this  state. 

Counsel  of  defendant  company  insist  that 
the  bill  shows  otherwise^  and  in  accord  with 
the  truth,  that  the  assets  sought  to  be  im- 
pounded are  In  Great  Britain.  If  this  ap- 
peared, or  were  made  to  appear,  then  we 
would  hare  for  further  consideration  whether 
a  court  of  equity  in  this  state,  regardless  of 
any  question  of  potential  Jurisdiction  orer 
the  defendant  as  a  domestic  corporation, 
would  decline  to  assume  or  exercise  Jurisdic- 
tion. This,  on  the  ground  that,  the  govern- 
ing officers  and  the  property  to  be  aEFected 
being  out  of  the  state,  the  court  could  render 
no  efFectire  decree,  and  would  leare  the 
daimanta  to  seek  their  remedy  in  the  Juris- 
diction where  the  corporation  was  created. 
Kdwards  r.  Schllllnger,  246  lU.  231,  81  K.  E. 
1048,  33  L.  E.  A.  (N.  S.)  895,  137  Am.  St  Rep. 
308;  Olark  r.  Mutual,  etc.,  Ass'n,  14  App. 
D.  O.  164,  43  L.  E.  A.  380 ;  State  T.  North 
American,  etb.,  C!o.,  106  La.  632.  31  South. 
172,  87  Am.  St  Rep.  309;  Wllllston  r.  Mich., 
ete.,  R.  Co.,  13  Allen  (Mass.)  400;  Smith  r. 
Mutual,  eto.,  Co.,  14  Allan  (Mass.)  836;  19 
Cyc  1238,  1345. 

Afonlfestly,  as  to  the  phase  of  Insolvency, 
our  cases  which  relate  to  the  winding  up,  at 
the  instance  of  Tennessee  claimants,  of  insol- 
rent foreign  corporations  (Smith  r.  St  Louis, 
etc.,  Ins.  Co.,  3  Tenn.  Ch.  502 ;  Id.,  6  Lea, 
564,  and  cases  in  accord)  are  aside.  We  have 
here  no  such  case,  whether  the  principal  de- 
f aidant  be  deemed  a  domestic  or  a  for^gn 
corporation  for  that  assumed  purpose^ 


[4, 1]  But  a  phase  of  the  dedalons  In  the 
laat-dted  case  la  xelled  on  by  complalnante 
In  siqiport  of  oontoitlui  that  a  conit  of 
eanlty  will  award  to  a  reddent  atockholdra, 
Sfven  in  a  fbr^ffi  corporation,  relief  of  wind- 
ing up  tta  affairs,  so  far  as  aasete  within  the 
state  an  concerned,  in  a  pn^  caaa  Code, 
Shannon's,  provides  (as  did  the  Code  of  181^ 
In  sections  8431,  4294,  and  4295)  as  follows : 
"Sec.  S187.  A  corporation  la  not  dissolved 
by  the  nonnse  or  ase^moit  to  otUera,  In 
whole  or  in  part  of  Ite  powers,  trandiises. 
and  privileges,  unless  all  the  corporate  prop- 
erty has  been  appropriated  to  the  payment 
of  Ite  dtfita,  and  any  credltw,  for  himself 
and  other  creditors,  whether  he  has  recov- 
ered Judgment  or  not,  or  any  stotAholder,  f6r 
himself  and  other  stockholders  may  file  a  bill 
under  the  provisions  of  this  chapter,  to  at- 
tach the  corporate  property,  and  hare  such 
property  applied  to  the  payment  of  the  debte 
of  the  corporation,  and  any  surplus  divided 
among  the  stockholders." 

"Sec  6103.  The  creditors  of  a  corpora- 
tion may  also,  without  first  having  obtained 
a  Judgment  at  law,  file  a  bill  in  the  court  of 
chancery,  to  attach  the  property  of  the  cor- 
poration, and  subject  the  same,  by  sale  or 
otherwise,  to  the  satisfaction  of  their  debts, 
when  the  corporate  franchises  are  not  used, 
or  have  been  granted  to  othera  In  whole  or 
in  part 

"Sec.  6104.  In  such  cases  the  court  may 
appoint  a  receiver,  take  an  account  of  the 
attain  of  the  corporation,  and  apply  the 
property  and  ^ecte  to  the  payment  of  debte 
pro  rata,  and  divide  the  surplus.  If  any. 
among  the  stodEholdera" 

In  the  case  last  dted  the  statute  was  con- 
strued to  Ksnflj  to  credltwa  of  a  foreign  cor- 
porati(m  as  well  as  a  domestic  corporation, 
and  this,  wliether  the  effort  of  the  crediton 
was  to  base  their  remedy  on  insolvency  of 
the  corporation  or  on  Ite  harlng  ceased  to 
do  business  and  to  use  ita  frandilse. 

Chancellor  Cooper  said:  "The  argument 
Is  that  the  provisions  of  our  Code — eectlona 
3431,  4294,  4295  (Shannon's,  ||  5187,  6103, 
6104) — apply  to  domestic  corporations,  and 
the  property  of  foreign  corporations  is  left 
to  be  seized  by  the  more  diligent  claimants 
under  other  provisions  of  the  law.  •  •  • 
Both  the  statutes  and  the  decisions  speak  of 
corporations,  without  drawing  any  distinc- 
tion between  domestic  and  foreign  corpora- 
tions, and  the  principle  of  the  decisions,  as 
shown  by  the  authorities  dted,  is  manifestly 
based  on  the  nature  of  corporations  and  cor- 
porate  funds  generally.  And  it  would  be  a 
curious  departure  from  uniformity,  so  de- 
sirable In  the  administration  ot  law,  to  hold 
that  a  different  measure  of  Justice  should  be 
meted  out  to  creditors,  dependent  upon 
whether  their  debtor  was  a  domestic  or  for- 
eign corporation.  Most  clearly  then  la  notb- 
taig  In  the  language  of  the  Code  or  the  de- 
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«l8lon8  to  glre  coontenance  to  the  distinc- 
tion contended  for."    3  Tenn.  Ch.  604,  505. 

By  parity  of  reasoning,  the  quoted  sections 
of  the  Code  sustain  an  action  of  like  charac- 
ter on  the  part  of  stockholders  tfaeia  named 
along  with  creditors. 

Complainants  Insist  that  they  hare  pre- 
sented a  proper  case  for  the  winding  up  of 
the  company  and  a  distribution  of  Its  assets; 
their  prime  contwtlon  being  that  the  origi- 
nal scheme  of  the  corenturers  ie  now  Impossi- 
ble of  consummatloD*  and  has  been  definitely 
abandoned.  They  urge  that  the  object  of 
the  corporation  was  to  acquire  and  develop 
land  In  Hamilton  county;  that  practically  no 
development  had  been  made  and  no  profits 
had  been  earned.  In  consequence  of  which 
the  lands  had  been  sold,  and  the  sdiane 
abandoned.  This  cont^tion  takes  no  note 
of  the  altematlTe  provlfllonB  of  the  <diarter, 
stipnlatiiv  that  the  company  might  "sell  its 
undertaking,  or  any  part  thereof  for  such 
conaideratton  as  the  company  may  tiitnk  fit, 
and,  in  parUcnlar,  for  shares  *  *  *  of 
any  otlier  company  having  oMects  altogether, 
or  in  part,  similar  to  those  of  this  c(Hxvany," 
or  of  the  further  provl^on  tliat  Oie  company 
shall  have  power  "to  bold  or  otherwise  deal 
with  atotk  or  shares."  The  Mil  of  complaint 
sliows  tliat  the  governing  body  of  die  com- 
pany Is,  In  pursuance  of  this  feature  of  the 
British  franchise,  proposing  to  hold  the  con- 
sideration sto<^  thus  carrying  on  the  bud- 
ness.  There  is  therefore  no  nonuse  of  that 
toinchlse.  Complalnantii  Invested  in  the  en- 
terprise by  taking  shares  in  the  British  en- 
tity under  the  British  diarter,  and  they  can- 
not validly-  urge  that  a  discontinuance  of  the 
use  of  any  feature  of  the  franchise  from 
this  state  touching  the  ownership  and  con- 
trol of  land  here,  acquired  on  or  after  do- 
mestication, gives  them  a  right  to  treat,  or 
liave  treated,  the  enterprise  as  abandoned, 
and  the  company  wound  up.  The  case  of 
O'Connor  v.  KnoxvlUe  Hotel  Co.,  93  Tenn. 
708.  28  S.  W.  308,  urged  on  us,  manifestly  is  no 
authority  for  the  contention  that  this  enter- 
prise li,  on  these  facts,  impossible  of  con- 
snmm  a  tion. 

Having  failed,  first,  to  show  Insolvency, 
and,  as  just  demonstrated,  to  show  discon- 
tinuance of  the  busings  of  the  corporation 
and  nonuse  of  its  franchises.  In  neither  as- 
pect of  the  code  section  quoted  above  (Code, 
Shannon,  |  5187)  do  complainants  make  out 
a  case  for  the  winding  np  of  the  affairs  of 
the  company. 

All  other  matters  assigned  as  error  do  not 
fall  within  the  purview  of  the  bill  of  com- 
plaint and  the  prayer  for  relief.  No  relief  by 
way  of  injunction  or  otherwise  Is  asked  in 
respect  of  what  are  claimed  to  be  ultra 
vires  acts  of  the  directors  in  Great  Britain 
in  respect  to  the  payment  of  dividends  on  the 
preferred  stock,  to  complainants'  prejudice. 

[6]  An  effort  la  also  made  in  this  court  to 


convert  the  bill  into  one  for  a  constmctloo 
of  the  diarter  in  relation  to  the  rights  of  the 
preferred  stodcholders  and  the  common 
stockholders,  respectively,  In  a  distrthntlcKi 
of  assets  on  dissolution;  but,  since  there  is  a 
failure  to  show  grounds  fbr  winding  up,  and 
the  holders  of  preferred  stock  are  not  before 
the  court,  no  such  issue  arises  for  solntion  on 
the  record.  As  said  by  the  Supreme  Court  of 
the  United  States:  *rrhe  duty  of  this  court, 
as  of  every  judicial  tribunal,  is  limited  to 
determining  rights  of  persons  or  of  property, 
which  are  actually  oontioverted  in  the  par^ 
tlcnlar  case  before-it  When,  In  determiiH 
Ing  snch  rights,  it  becomes  necessary  to  give 
an  oidnlon  upon  a  question  of  law,  that 
opinion  may  have  weight  as  a  precedent  for 
future  decisions.  But  the  court  is  not  em- 
powered to  decide  moot  qaestions  or  ab- 
stract propositions,  or  to  dedare,  for  the 
government  of  future  cases,  principles  or 
rules  of  law  which  cannot  affect  the  result 
as  to  the  thing  in  Issue  in  the  case  beftore 
it"  Kimball  V.  Kimball,  174  U.  8.  US,  IS 
Sup.  Ct  638.  4S  U  Bd.  932;  Taylor  t.  Ip- 
snzance  Co.,  97  Va.  S3  8.  E.  386.  45  I* 
B.  A.  621,  627. 

The  danurro'  to  the  bill  was  properly  sua- 
tained,  and  the  decree  of  the  Court  of  Civil 
Appeals  Is  affirmed. 


CABOLINA,  C.  A  O.  RY.  v.  SHEWAI/TEB. 
(Supreme  Court  of  Tennesaee.   Nov.  22,  1913.) 

1.  ASTSAL  AHD  EBBOB  ({  1092*)  —  REVIEW  — 
BSOUCnOR  OF  Teboxok. 

Ttie  rednction  of  the  verdict  in  an  actfon 
for  death,  being  uphdd  by  the  Court  of  CM! 
Appeals,  will  not  be  Interfsred  with  by  the  Su- 
preme Court 

[Bd.  Note.— For  other  eaaes,  aee  Appeal  and 
E^r.^Cent  Dig.  U  4312-4^;  Dec  Dig.  | 

2.  Death  (|  10*)  — CausB  or  Aorxoif  —  Sras- 
UTss— Irtebstatb  Coumxbok  EhflotA. 

Act  Aprn  22,  1908,  known  as  Oie  Employ- 
ers' Liability  Act  e.  149,  |  1.  86  Stat  66  (U. 
S.  Oomp.  St  Supp.  1911,  p.  1S22),  dedares  a 
carrier  by  railroad  liable  In  daoMges  to  a  "per- 
son suffering  Injury"  while  employed  liy  it  in 
interstate  commerce,  or,  in  case  of  liis  deatb, 
to  Mb  personal  representative,  for  the  baieSt  of 
certain  relatives.  Section  9,  added  to  auch 
chapter  by  Act  April  6,  1910.  e.  143,  I  2,  38 
Stat  291  nr.  8.  Comp.  St  Snpp.  1011,  p.  132^, 
provides  that  any  right  of  action  given  by  this 
act  to  a  "person  Buffering  injary"  shall  survive 
to  his  representative.  Held,  tliat  section  9 
creates  no  new  cause  of  action,  but  merdy 
preserves,  by  survival,  the  cause  of  action  given 
the  employ^,  and  therefore  has  no  applicatioa 
where  there  is  an  instantaneous  IdUioe,  right 
of  action  for  the  kilUi^  in  snch  case  bdng  p.v- 
en  the  personsl  representative. 

[Ed.  Note.— For  other  cases,  see  Death, 
Doc  Dig.  I  10.  •! 

3.  Death  (S  18*)  —  AoTXon  fob  Behetxt  or 
Relatives. 

To  authorize  recovery  for  the  benefit  of 
the  father  of  an  adult  son  instaotiy  killed 
while  employed  by  a  railroad  in  interstate  com- 
merce, under  Act  April  22,  1906.  c  149.  |  1, 
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85  Stat  66  (U.  S.  Comp.  St  Sapp.  1011,  p. 
1322),  merely  declaring  the  company  liable  in 
damages,  It  mnat  be  ehown  the  father  had  rea- 
sonable expectation  of  pecuniaxy  asidBtaiiee  or 
support  from  deceased. 

d.  Note.— For  other  cases,  see  Death,  Gent 
I  20;  Dec.  Dis.  1 18.*] 

A];^>eal  from  Law  C!oart,  SnlUvAn  County; 
B.  E.  Bachman,  Special  Judge. 

Action  by  W.  N.  Sbewalter,  administrator, 
against  tbe  Carolina,  Clinchfield  &  Ohio 
Bailway.  Judgment  for  platntlft.  Defend- 
ant appeals.    Reversed  and  dismissed. 

Pbl^r,  Powell,  Price  &  Sbelton,  of  Jobn- 
Bon  City,  for  appellant  Han  &  Buirow,  of 
Brlatcd,  for  appellee. 

GREEN,  J.  This  suit  was  brought  by  W. 
N.  Sbewalter,  the  father  and  administrator 
of  Robert  Shewalter,  deceased,  to  recover 
damages  for  tbe  death  of  tbe  latter,  a  rail- 
road fireman,  who  was  killed  In  an  accident 
on  the  line  of  defendant  company  while 
in  Its  employ. 

[1  ]  There  waa  a  verdict  below  for  $15,000, 
remittitur  of  $5,000  directed,  and  judgment 
entered  for  $10,000.  This  Judgment  was  af- 
firmed by  the  Court  of  Civil  Appeals.  The 
case  Is  before  us  on  certiorari,  both  parties 
petitioning.  The  administrator  complains  of 
the  reduction  of  the  verdict  We  will  not  in- 
terfere in  a  matter  of  this  sort,  where  the 
Court  of  Civil  Appeals  has  upheld  the  trial 
Judge.  We  overrule  all  assignments  ot  er- 
ror on  behalf  of  the  railway  company,  except 
those  raising  the  question  of  the  measure 
of  damages  under  the  act  of  Coiveas  known 
as  the  Employers'  liability  Act,  which  we 
will  now  consider. 

The  salt  was  founded  on  the  act  of  Con- 
gress, known  as  the  Employers*  Liability 
Act  (Act  April  22,  1908,  C.  149.  85  Stat  66 
[U.  S.  Comp.  St  Supp.  1911,  p.  1322],  and  the 
amendment  of  April  6.  1910,  c  143,  8  2,  30 
Stat  291  (U.  S.  Comp.  St  Supp.  1911,  p. 
1326). 

The  inrttcular  provldims  of  the  act  drawn 
in  question  upon  this  appeal  are  the  follow- 
ing sections: 

Section  1:  "ntat  every  common  carrier 
by  railroad  while  engaged  in  commerce  be- 
tween any  of  tbe  several  states  or  territories, 
or  between  any  of  the  states  and  territories, 
m  betweoi  the  District  of  CoInmUa  and  any 
of  the  states  or  territories,  or  between  flie 
IMstrlct  of  Columbia  or  any  of  the  states 
or  territories  and  any  foreign  nation  or  na- 
tions, shall  be  Uable  in  damages  to  any  per- 
son suffering  Injury  while  he  is  employed  by 
audi  carrier  in  such  commerce,  or,  in  case  of 
the  death,  of  audi  employ^  to  his  or  her  per- 
sonal representatlTe,  for  the  benefit  of  the 
Borrivliig  widow  or  husband  and  children  of 
such  emiAoyfi;  and.  If  nraie,  then  such  em- 
^oyfi's  parents;  and,  If  none,  then  of  the 
next  ct  Un  d^>endent  upon  such  employ^,  for 
such  injury  or  death  resulting  in  whole  or 


in  part  from  the  ne^gence  of  any  of  tbe 
officers,  agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  Insufficiency, 
due  to  Its  negligence,  in  its  care,  engines, 
appliances,  machinery,  track,  roadbed,  works, 
boats,  wharves  or  other  equipment." 

Section  9 :  "That  any  right  of  action  given 
by  this  act  to  a  person  suffering  injury  shall 
survive  to  his  or  her  personal  representative, 
for  the  benefit  of  the  surviving  widow  or 
husband  and  children  of  such  employ^,  and. 
if  none,  then  of  such  employe's  parents ;  and, 
if  none,  then  of  the  next  of  kin  dependent 
upon  such  employ^,  but  in  such  cases  there 
shall  be  only  one  recovery  for  the  same  In- 
jury." 

Section  9  was  an  amendment  to  the  origi- 
nal act  It  will  be  observed  that  by  the  pro- 
visions of  section  1  heretofore  two  rights  of 
action  are  given ;  the  first  to  the  injured  em- 
ploy6.  and  the  second,  in  case  of  death,  to 
his  or  her  personal  representative,  for  the 
benefit,  etc. 

In  two  cases  arising  in  the  drcnit  courts 
of  the  United  States  it  was  held  that  the 
first  right  of  action,  that  given  to  the  em- 
ploy6.  would  not  survive  to  his  personal  rep- 
resentative In  case  of  his  death.  Fulgham  v. 
Midland  TaUey  Railroad  Co.  (C.  C.)  167 
Fed.  660;  Walsh  v.  N.  Y.,  etc.,  R.  R.  Co. 
(C.  C.)  173  Fed.  494. 

As  appears  from  the  reports  of  the  Ju- 
diciary Committees  of  the  House  and  Senate, 
the  amendment  was  enacted  to  meet  the  ef- 
fect of  these  two  decisions,  and  to  cause  the 
survival  of  the  original  right  of  action  given 
to  the  employA  for  injuries  to  bis  perscmal 
representative. 

It  is  conceded  upon  this  record  that  the 
death  of  Robert  Shewalter  was  instanta- 
neous, or  practically  so.  He  was  killed  by 
the  coUlsion  of  the  engine  upon  which  he 
was  fireman,  with  a  large  boulder  that  had 
fallen  from  the  mountain  side,  along  which 
the  train  ran,  to  the  track  below.  The  en- 
gine overturned,  and  probably  rolled  over 
him.  The  witnesses  say  he  was  killed  out- 
right 

In  his  charge  to  the  jury,  the  circuit  Judge 
instructed  tnem  as  follows: 

"The  statute  ot  the  United  States,  known 
as  the  Bmploym'  liaMllty  Act,  under  which 
this  suit  Is  brought,  provides  that  'the  rii^t 
of  action  given  by  this  act  to  a  person  suf- 
fering Injury  shall  survive  to  hla  or  her 
personal  rqwesentatlve,  for  the  benefit  of 
the  surviving  widow,  husband,  or  children 
of  such  employe;  and  If  none,  then  to  such 
employe's  parents.*  This  means  that  all  the 
rights  the  employe  would  have  had  for 
the  Injury  received  will.  In  the  case  ot  his 
death,  go  to  his  personal  representative,  for 
the  benefit  of  Us  widow  and  children,  Ix 
there  be  any;  and  it  none,  then  for  the 
benefit  of  his  parents.  In  this  case,  if  you 
shall  find  that  plaintiff  Is  entitled  to  re- 
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cover,  the  elements  of  damage  that  wonld 
have  survived  to  Robert  Shewalter,  had 
death  not  resulted  from  his  Injarles,  will  sur- 
vive for  the  benefit  of  his  father,  he  having 
left  no  widow,  child,  or  mother.  I,  there- 
fore instruct  you  that,  In  an  action  for  per- 
sonal Injuries,  the  plalntlflf  is  entitled  to  re- 
cover compensation,  so  far  as  it  Is  suscepti- 
ble of  an  estimate  In  money,  for  the  loss  and 
damage  caused  to  Mm  by  defendant's  negll- 
gence,  and  a  reasonable  sum  for  the  pain 
and  suffering,  if  any  be  shown,  and  also  a 
fair  recompense  for  the  loss  of  what  he 
would  have  otherwise  earned  at  his  trade  or 
profession,  and  has  been  deprived  of  the  ca- 
pacity of  earning,  by  the  wrongful  act  of 
the  defendant,  If  such  be  shown.  And  this 
will  be  the  measure  of  damages  In  this  case. 
If  you  shall  find  for  the  plalnmr.  In  other 
words,  the  pecuniary  value  of  tie  life  of  the 
deceased,  Robert  Shewalter,  is  to  be  deter- 
mined, it  you  find  for  the  plaintiff,  upon  a 
consideration  of  his  expectancy  of  life,  his 
age,  condition  of  health  and  strength,  ca- 
pacity for  labor,  and  for  earning  money 
thTou^  skill  in  any  trade,  occupation,  or 
business,  and  his  personal  habits  as  to  so- 
briety and  industry,  all  modified,  however, 
by  the  fact  that  the  expectation  of  Ufe  is 
at  most  only  a  probability  based  upon  ex- 
perience, and  also  by  the  fact  that  the  earn- 
logs  of  the  same  IndiTidaal  are  not  always 
uniform.  All  of  these  elements  are  to  be 
taken  into  consideration  by  tb&  Jury,  and, 
after  w^ghing  them  all,  they  ahonld  assess 
such  amount  of  damages  as  may  be  suffidoit 
to  compensate  for  the  loss  of  the  life  whose 
value  th^  are  attempting  to  estimate." 

The  point  of  the  critldsm  directed  at  tliis 
excerpt  from  the  charge  is  that  It  permits 
the  Jury  to  assess  damages  In  this  suit  not 
only  for  the  loss  sustained  by  the  plaintiff, 
the  baiefldary  of  the  suit,  but  also  the  actu- 
al damages  Inflicted  upon  the  person  and  the 
estate  of  the  deceased— the  pecuniary  value 
of  the  life  of  deceased. 

It  is  insisted  that.  Inasmuch  as  the  death 
of  the  deceased  was  instantaneous,  he  sus- 
tained no  damage  himself,  and  no  cause  of 
action  accrued  to  lilm  which  might  survive; 
mat  plaintiff's  only  right  of  action  here  is 
under  those  provisions  of  the  act  which  pro- 
vide a  cause  of  action  for  certain  l)eneficia- 
ries  in  case  of  death  of  the  par^  injured; 
and  that  the  only  damages  to  which  the 
plaintiff  is  entitled  are  those  actually  sus- 
tained by  him. 

The  charge  of  the  circuit  judge  was  cor- 
rect, under  the  statutes  of  Tennessee,  and  Is 
in  accord  with  the  law  as  laid  down  In  Da- 
vidson-Benedict Go.  V.  Severson,  109  Tenn. 
572,  72  S.  W.  967,  and  cases  there  reviewed. 

This  suit,  however,  is  not  brought  under 
the  statutes  of  this  state,  but  Is  founded  on 
the  act  of  Congress,  and  this  act  of  Congress, 
in  the  field  which  It  covers,  has  been  express- 
ly held  by  the  Supreme  Court,  In  Mondou  t. 


N.  T.,  N.  H.  &  H.  E.  R.  Co.,  223  U.  S.  1.  32 
Sup.  CL  169,  56  L.  Ed.  327,  38  X^.  B.  A.  (N. 
S.)  44,  to  supersede  all  state  l^slation,  and 
to  cover  and  control  all  matters  arlsins  there- 
under. 

It  therefore  becomes  necessary  to  examine 
the  federal  statute  and  determine  the  meas- 
ure of  damages  properly  allowable  under  It 
in  a  suit  like  this. 

Owing  to  the  peculiar  language  ot  our 
acta  relating  to  this  subject,  our  deci^ons 
construing  these  acts  unfortunately  will  be 
of  little  benefit  to  us  in  this  investigation. 

At  the  common  law,  as  is  well  known,  the 
right  of  action  for  damages  for  personal  in- 
juries perished  with  the  death  of  the  injured 
person.  Such  right  did  not  survive  In  favOT 
of  any  one. 

Another  rule  of  the  oomnum  law  was  that 
the  death  of  a  human  bdng  was  not  a  mat» 
ter  that  could  be  complained  of  as  an  injury 
by  any  on^  and  no  one  was  entiOed  to  main- 
tain an  action  fbr  damages  for  the  mere  loss 
of  Ufe  of  another.  Pollock  Torts.  M;  Baker 
T.  Bolton,  1st  Camp.  4SBi  Osborne  t.  QU- 
lette,  L.  B.  A.  nxch.  88. 

The  Parliament  of  Great  Britain,  and  tlie 
Legislatures  of  nearly  all  the  states  of  this 
Union  have  passed  acts  to  obviate  and  re- 
peal these  harsh  common-law  rules.  Some  of 
these  acts  repeal  the  first  rule,  and  provide 
that  a  decedent's  cause  of  action  against  a 
wrongdoer  shall  survive.  These  are  often 
called  *^rTiTa]  acts.**  Otba  acts  gLve  sob- 
stantlally  a  new  cause  of  action  to  certain 
relatives  or  i>ersonB  dependent  upon  deceased 
for  the  loss  they  sustained  by  reason  of  the 
death.  These  acts  are  frequMitly  spoken 
of  as  "death  acts." 

Quite  often  it  appears  that  the  states  have 
passed  t>oth  survival  and  death  acts  and 
they  are  sometimes  contained  in  the  same 
general  statute.  Such  seems  to  have  been  the 
course  taken  by  Congress  in  the  act  here  un- 
der condderation,  after  it  was  amended. 
The  act  provides  for  the  survival  of  the  origi- 
nal cause  of  action,  and  also  provides  a  new 
action  for  death  of  the  injured  person  in 
favor  of  certain  designated  iKneflciaries. 

As  has  been  said  before,  the  statutes  of 
Tennessee  upon  this  subject  are  unique,  and 
thi*;  court  has  been  at  much  pains  to  explain 
these  statutes  and  lay  down  rules  for  their 
Interpretation.  See  review  of  our  cases  in 
Davidson  Benedict  Oo.  T.  Severscm,  109  Tenn. 
672,  72  S.  W.  967. 

Tennessee  statutes  as  contained  In  Shan* 
non's  Code  are  as  follows: 

"Sec.  4025.  The  right  of  action  which  a 
person  who  dies  from  injuries  received  from 
another,  or  whose  death  is  caused  by  the 
wrongful  act,  omission,  or  killing  of  another, 
would  have  had  against  the  wrongdoer  In 
case  death  had  not  ensued,  shall  not  abate 
or  be  extinguished  by  his  death,  but  shall 
pass  to  his  widow,  and,  in  case  th^  is  no 
widow,  to  bis  childroi  or  to  his  personal 
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representatlTe,  for  tbe  boieflt  of  bis  widow 
or  next  of  Un,  tree  from  tlie  dalms  of  credi- 
tors." 

Sections  4026,  4029,  4466,  and  4469  con- 
tained other  proTisions  with  reference  to 
such  suits  which  are  not  material  to  this  dls- 
cosslou.  Under  section  4025,  It  waa  former- 
ly held  by  this  court  that  damages  were  not 
recoTerable  where  the  killing  was  Instantane- 
ous. The  court  said: 

"The  kllUng  of  a  man  Is  not,  of  Itself,  a 
cause  of  dvll  action.  Damages  recoverable 
are  for  what  was  incurred  or  raftered  while 
the  person  Ured.  It  the  UUlng  be  absolutely 
Instantaneous,  damages  are  not  recoverable, 
for  that  would  be  giving  damages  for  the 
mere  act  of  kllUng."  Railroad  t.  Bark, 
AdmX  6  Cold.  45.  62. 

This  holding  of  the  court  was  aftwwards 
overruled  in  Railroad  t.  Prince,  2  H^sk.  685, 
In  which  case,  ccmstrulng  the  statute,  this 
court  said: 

"But  does  the  sectlan  of  the  Code  under 
consideration  Include  and  provide  for  a  case 
In  which  the  injury  produced  Instantaneous 
death?  The  answer  to  this  question  must  de- 
praid  upon  the  intention  of  One  Legislature, 
as  the  same  is  to  be  ascertained  from  the 
language  used.  It  will  be  observed  that  two 
classes  of  cases  are  provided  for  in  the  sec- 
tton  connected  together  by  the  use  of  the 
disjunctive  conjunction,  the  right  of  adlon 
which  a  person  has  who  dl«  from  injuziee 
received  from  another.'  Tbia  language  de- 
scribes me  class  of  cases— those  in  which 
death  resalts  after  the  injuries  received, 
but  not  instantaneously,  as  we  nnderstand 
the  languagfe  As  to  ttie  second  dass,  the 
right  of  action  whldi  a  person,  whose  death 
is  caused  by  the  wrongful  act  or  omlssdon  of 
another,  would  \ave  had  against  the  wrong- 
doer, in  case  death  had  not  msned,  shall  not 
be  eztingulBhed  by  his  death.*  This  is  the 
second  class  of  cases.  One  class  embrace 
right  of  action  which  the  person  hat  who 
dies  from  injury  received ;  the  other  class, 
rights  of  action  which  the  person 'would  Aove 
had  whose  death  Is  caused  by  the  wrongful 
act  or  omission  of  anottier,*  etc.  The  dis- 
tinction betwe^  the  two  classes  of  cases  is 
by  no  means  dear.  If  there  is  any  differ- 
ence, it  is  this:  That  the  language  used  in 
describing  the  second  class  more  clearly  In- 
cludes cases  of  instantaneous  death  than 
tliat  used  in  describing  tbe  first  cHass;  and 
We  infor  that  the  language  waa  used  in  the 
alternative,  with  the  view  of  more  distinctly 
indicatbv  the  puriiose  of  the  Ledslature  to 
Include  cases  of  Instantaneous  death,  as  well 
as  those  of  death  ensuing  from  injuries 
previously  received.  But  whether  the  Legis- 
lature used  the  two  different  forms  of  expres- 
sion tor  ttie  puqKwe  snggested  or  not,  it  can- 
not be  controverted  that  the  language,  'whose 
death  is  caused  by  the  wrongful  act  or  omis- 
sion of  anotiker.'  includes  cases  of  instantane- 
ous death ;  and  language  which  immediately 
follows,  'vxmid  have  had  against  tbe  wrong- 


doer, in  case  death  had  not  ensued,  shall  not 
abate  and  be  extinguished  by  his  death,' 
necessarily  means  that  the  representative  of 
the  deceased  person  shall  have  a  right  of 
action,  whether  the  deceased  died  after  the 
Injuries  were  received,  or  died  simultaneons- 
ly  with  tbe  infilctton  of  the  injury  which 
caused  death ;  and  this  right  of  action  is 
to  be  for  tbe  benefit  of  the  widow  or  next 
of  kin." 

After  some  further  discussion,  the  court 
overruled  the  case  of  Railroad  v.  Rurk,  su- 
pra, In  so  far  as  that  case  construed  the 
act  to  contain  no  provlEdon  for  recovery  of 
damages  In  cases  of  instantaneous  death. 

Railroad  v.  Prince,  supra,  has  been  follow- 
ed In  Fowlkes  v.  Railroad,  5  Baxt  663; 
Haley  v.  Railroad,  7  Baxt  239;  and  Rail- 
road V.  Daughtry,  88  Tenn.  721,  18  S.  W. 
698,  and  other  cases.  It  has  been  conceded 
since  the  dedidon  in  Railroad  v.  Prince  that 
our  statute  covered  ca^  where  the  killing 
was  instantaneous,  1^  reason  of  the  peculiar 
provisions  of  tills  statute  pointed  out  in  that 
case. 

The  Connecticut  statute  of  chapter  193  of 
the  Public  Acts  of  1903,  provides: 

"In  all  actions  surviving  to  or  bronght  by  an 
executor  or  administrator  fbr  injuries  re- 
sulting in  deatii,  whether  inttantaneout  or 
othertoite,  such  executor  or  administrator 
may  recover  from  the  party  l^ally  in  foult 
tor  such  injuries,  Just  damages  not  exceeding 
$6,000." 

Prior  to  the  passage  of  tile  above-mention- 
ed act,  190S,  tiie  statute  of  Connecticut  pro- 
vided that  "actions  for  Injury  to  tbe  pnson, 
whether  ttie  same  do  or  do  not  result  in 
death  •  •   •  shall  surviva" 

The  Connecticut  court  has  been  at  pains 
to  explain  and  point  out  the  63Jteriace  be- 
tween the  statutes  of  that  state  and  those  of 
otbet  states  to  which  we  ahaU  hereafter  re- 
fer. Murphy  v.  New  York  &  N.  H.  R.  Co., 
30  Conn.  184;  Brougbel  v.  Sou.  New  Eng. 
Telephone  Go.  T2  Conn.  617,  46  AtL  436,  49 
Ifc  R.  A.404. 

The  Iowa  statute  contains  some  peculiar 
clauses,  and  the  decisions  construing  the 
same  do  not  appear  to  be  in  harmony.  In  so 
far  as  a  recovery  has  been  permitted  under 
a  survival  statute  in  cases  of  instantaneous 
kilUng,  snch  leeorerj  seems  to  have  been  Jus- 
tified by  reason  of  an  old  statute  of  that 
state  which  provided:  "When  a  wrongful 
act  produces  death,  the  perpetrator  Is  dvUly 
liable  tor  the  injury.'*  See  Conners  v.  Bur- 
lington a  B.  &  N.  T.  Ry.  Co.,  71  Iowa,  490, 
32  N.  W..  466,  60  Am.  Rep.  814;  Worden  v. 
Humestoh  ft  8.  B.  Co.,  72  Iowa,  201,  33  N. 
W.  629.  See,  also.  Tiffany's  Death  by  Wrong- 
ful Act  &A  Ed.)  I  75.  For  a  critical  review 
of  the  Iowa  cases,  see  Dillon  v.  Oreat  North- 
em  R.  Co.,  38  Mont  486, 100  Pac.  900. 

In  Louisiana,  likewise,  the  decisions  con- 
struli^  the  survival  act  of  that  state  seem 
to  be  somewhat  out  of  harmony.  In  so  tor 
as  these  dedans  authorise  recovery  of  dam- 
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ages  for  Instantaneooa  kUIlngs,  they  seem  to 
rest  npon  the  provisions  of  a  statute  wMch 
enacts  that,  "every  act  whatever  that  causes 
damage  to  another  obliges  him  by  whose 
fiinlt  it  happens  to  repair  it  The  right  of 
this  action  shall  survive,  in  case  of  death  in 
favoT  of  the  minor  chlldzen  or  widow  of  the 
deceased,"  etc:  See  Yan  Amburg  t.  "VltasB- 
burg  &  P.  R.  Co.,  37  La.  Ann.  651,  66  Am. 
Bep.  617,  and  Hamilton  v.  Morgan's  HAT. 
B.  &  S.  8.  Co.,  42  La.  Ann.  824,  8  South.  686. 

It  will  be  observed  in  this  connection  that 
the  Supreme  Court  of  the  United  States 
constrdUig  the  Louisiana  statutOt  held  that, 
where  a  vessel  met  with  an  accident,  and 
sank  ten  minutes  later,  drowning  libelant's 
daughter,  no  acUon  for  her  suffezlng  and 
frl^t  during  such  tea  minutes,  separate  and 
apart  from  the  cause  of  action  arising  out 
of  her  subsequent  death,  could  be  maintain- 
ed. The  Corsair,  145  U.  S.  335,  12  Sup.  Ct 
949,  36  L.  Ed.  727. 

The  four  states  mentioned,  Tennessee,  Con- 
necticut, Iowa,  and  Louisiana,  are  the  only 
four,  so  far  as  we  know,  where  damages  have 
ever  been  allowed  to  be  recovered  under 
survival  statutes,  where  death  was  Instan- 
taneous. In  Tennessee  and  Connectlcot,  It  is 
manifest  from  what  we  have  said  that  Oils 
result  was  reached  owing  to  the  peculiar 
statutory  prorisio&s  In  those  states.  As  we 
understand  their  decisions,  no  uniform-  re- 
sult has  been  attained  in  Louisiana  or  Iowa. 
To  the  ertent,  however,  that  survival  fl- 
utes in  those  states  have  been  held  to  Justi- 
fy recovery  in  cases  In  instantaneous  kill- 
ings, the  decisions  aroear  to  be  rested  like- 
wise on  peculiar  lAraseology  of  statutes  in 
force. 

Reverting  now  to  the  act  of  Congress  un- 
der coiislderatI<m,  there  does  not  appear  to 
be  any  ambiguity  In  the  language  of  the  act 
of  1908  or  the  amendment  of  1910. 

The  original  act  provided  that  carriers 
should  be  liable  In  damages  to  "any  person 
suffffling  injury,"  and  the  amendment  pro- 
vided Oat  this  right  of  action  given  "to  a 
person  sntTering  Injury"  should  survive. 
There  seems  to  be  small  room  for  construc- 
tion bere.  The  provisions  of  this  amendment 
of  1910,  or  survival  act,  as  we  may  call  It, 
are  little  different  from  the  provisions  of 
survival  statutes  In  several  of  the  states  to 
which  we  shall  now  refer. 

There  are  a  number  of  statutes  In  Massa- 
diusetts,  but  the  original  act,  which  has 
been  frequently  construed  by  the  courts  of 
tliat  state,  provides  that  "the  action  for  tres- 
pass on  the  case  for  damages  to  Uie  person 
shall  hereafter  survive  so  that  In  the  event 
of  the  death  of  the  person  entitled  to  bring 
such  action,  it  may  be  prosecuted  or  defend- 
ed by  or  against  the  executor  or  administra- 
tor lu  the  same  manner  as  If  be  were  Uving." 
And  construing  this  statute,  the  Massachu- 
setts court,  speaking  through  Chief  Justice 
Shaw,  said: 

"The  statutes  suppose  the  party  deceased 


to  have  been  once  entitled  to  bring  an  ac- 
tion for  damages  for  the  injury,  and  either 
to  have  commoiced  the  action  -and  subse- 
quently died,  or,  bting  entitled  to  bring  it.  to 
have  died  before  exercl^ng  fliat  rlgfrt.  Tlie 
questifHt  Is  whether  the  provision  cited  ap- 
plies to  the  ease  before  us.  In  the  first  case, 
where  the  casualty  relied  on  as  the  cause  of 
action,  and  the  death  of  the  party  injured 
was  Blmultaneoos,  it  seems  clear  that  the 
rlg^t  of  action  cannot  survive.  Onie  case 
contemplated  by  the  statute  must  be  of  such 
a  nature  that  the  party  injured  must  himself 
have  •  •  •  had  a  cause  of  actlfnu  Tbe 
cause  of  action  must  aocnie  during  the  life- 
time of  the  party  Injured.  Here  there  was 
no  time,  during  the  life  of  the  intestate,  at 
which  a  cause  of  acti<m  could  accrue,  because 
the  life  dosed  with  the  accident,  from  which 
a  cause  of  action  would  have  otherwise  ac- 
crued." Kearney  t.  B.  4e  W.  B.  Co.,  9  Cush. 
(Mass.)  108. 

In  a  similar  case^  the  same  learned  judge 
observed: 

"The  question.  In  deciding  whether  any 
case  Is  within  the  statute,  is  whether  the 
sufferer  surrlved,  that  Is,  lived  after  the  act 
was  done,  which  constitutes  the  cause  of  ac- 
tion. Life  or  death,  that  Is  the  test  If  the 
death  was  Instantaneous,  and,  of  course, 
simultaneous  with  the  injury,  no  right  of 
action  accrues  to  the  person  killed,  and,  of 
course,  none  to  which  the  statute  can  apply. 
But  if  the  party  survives,  lives,  after  It, 
the  right  of  action  accrues  to  bim,  as  a  per- 
son in  esse,  and  his  subsequent  death  does 
not  defeat  it,  but,  by  operation  of  the  stat- 
ute, vests  in  it,  the  personal  representottve." 
HoUenbeck  t.  Berkshire  B.  Co,  9  Cusb. 
(Mass.)  47& 

The  rule  laid  down  in  these  cases  is  re- 
affirmed by  the  Bfassachusetts  court  in  the 
following  cases :  Kennedy  v.  Standard  Sugar 
&  Refinery,  126  Mass.  90,  28  Am.  Rep.  214; 
Moran  v.  HoUlngs,  125  Mass.  93 ;  Mulchah^ 
T.  Washburn  Car  Wheel  Co.,  Itf  Mass.  281, 
14  N.  B.  106^  1  Am.  Bt  Bep.  458. 

Under  the  CtonstttntioQ  of  Ai^ansas,  art 
6, 1  81,  and  by  its  statutes  (Ktrby's  Digest  H 
6285-6290),  provision  is  made  for  the  sui^ 
vlval  of  causes  of  action  for  Injuries  result- 
ing in  death  without  peculiar  pbrueology. 

The  Artcansas  court  has  hdd,  in  a  mit 
for  damages  for  the  death  of  a  anid,  that 
"the  survival  the  actton  depends  upon 
whether  the  Injured  child  lived  after  the 
act  consUtntlng  the  cause  of  actiML"  St 
Louis,  I.  M.  ft  S.  By.  Co.  v.  Dawson.  68 
Ark.  1,  66  S.  W.  46;  St  Louis,  L  U.  ft  8. 
By.  Co.  v.  Stamps,  84  Ark.  241,  104  8.  W. 
1114.  . 

The  Mississippi  Code  of  190%  I  721,  as 
amended  by  chapter  167  of  the  Laws  of  1908; 
now  provides:  "^le  fact  that  death  is  In- 
stantaneous shall  In  no  case  affect  the  right 
of  recovery."  Prior  to  this  amendment,  a 
simple  survival  statute  existed  in  Missts* 
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atpid,  and  conetndng  tbls  statute,  tbe  Su- 
preme Court  of  tbat  state  said: 

"The  evil  of  tbe  common  law  was  tbat 
all  personal  actions  died  wltb  flie  person. 
The  remedy  of  the  statute  is  to  cause  the 
action  or  the  right  of  action  to  snrrive  to 
the  personal  representative.  Whatever  suit 
was  maintainable  by  tbe  deceased  shall  be 
held  maintainable  by  tbe  personal  repre- 
sentatives of  the  deceased.  But  the  deceased 
never  had  any  personal  action  which  could 
abate  at  common  law,  where  the  Injury  caus- 
ing death  and  tbe  death  itself  was  simulta- 
neous. It  Is  Imiwsslble  to  conceive,  at  com- 
mon law,  of  a  right  of  action  to  be  begun 
*  *  *  by  one  who  died  Instantaneously 
on  being  injured.  If,  as  we  have  declared, 
the  statute  was  framed  to  prevent  the  abate- 
ment of  tbe  right  of  personal  action  by  the 
death  of  the  injured  person,  then  it  bears 
Its  own  natural  construction  upon  its  own 
face.  And  If  no  strained  or  hidden  meaning 
is  to  be  imparted  to  the  language  of  the 
statute  tbe  survivorship  is  to  personal  ac- 
tions which  the  testator  or  Intestate  might 
have  commenced  and  prosecutedl  But  the 
testator  or  intestate  could  never  have  be- 
gun or  prosecuted  an  action  for  injuries 
which  ended  in  Instantaneous  death."  I.  C. 
R.  Co.  V.  Pendei^ss.  89  Miss.  425, 12  South. 
954;  Vlcksburg,  etc,  B.  Go.  T.  PhUUps,  84 
Miss.  693,  2  South.  637. 

In  Montana  there  was  some  discussion  as 
to  whether  their  statute  was  a  survival 
statute.  The  court  h^d  that  It  was,  and, 
after  an  exhaustive  review  of  the  authori- 
ties, concluded,  referring  to  deceased:  "As 
his  death  was  instantaneous,  it  seems  It 
was  Impossible  that  such  a  cause  of  action 
could  arise  in  his  fovor  for  the  wrongful  act 
which  caused  his  death,  and,  as  such  cause 
of  action  did  not  arise  nrlor  to  his  death, 
we  hold  that  there  was  not  any  survival 
of  a  right  of  action."  Dillon  v.  Great  North- 
em  R.  Co.,  38  Mont.  486,  100  Pac.  960. 

The  South  Dakota  statute  provides  that, 
It  the  life  of  any  person  shall  be  lost,  "the 
personal  representatives  may  Institute  suit 
and  reoorer  damages  In  the  same  manner 
tbat  the  person  m^ht  have  done  for  any  in- 
jury where  deatti  did  not  ensue."  Section 
64^  Comp.  Laws  1887.  The  court  held 
that  tbis  ma  a  survival  statute,  and,  when 
death  was  instantaneous  with  the  accident^  no 
right  of  action  accrued  to  deceased,  because 
his  lUb  dosed  with  the  accident  and  none 
could  tfaer^ore  accrue  to  his  personal  rep- 
resentative.  Beldlng  r.  Black  HiUa  B.  Co., 
etc.,  3  8.  D.  369,  63  N.  W.  760. 

Under  the  Eenta<^  General  Statutes 
1873,  c  10;  providing  for  any  person  in- 
jured, with  certain  exceptioni^  an  action 
might  be  brought  or  revived  by  the  person- 
al reptesentetive  In  tbe  same  manner  as  a 
cause  of  action  founded  on  contract.  It  was' 
held  that  tiiere  must  be  an  appreciable  in- 
terval between  the  infliction  of  injury  and 


the  death,  and  diat  no  recovery  could  be 
had  where  the  death  was  practically  Instan- 
taneous or  Immediate    Hansford  v.  Payne, 

11  Bush  (Ky.)  380;  Newport  News,  etc.,  B. 
Co.  V.  DentzeU  M  Ky.  42.  14  S.  W.  958. 

We  do  not  understand  that  Hansford  v< 
Payne  has  been  overruled  by  the  later  case 
of  Givens  v.  Ky.  Central  B.  Co.,  80  Ky.  231, 

12  S.  W.  267.  The  suit  in  the  later  case 
was  based  upon  a  different  statute. 

In  Mldilgan  both  a  survival  statute  and 
a  death  statute  exist  It  has  been  frequently 
held  there  that,  if  death  la  Instanteneons, 
the  administrator  can  recover  damages  un- 
der tbe  death  statute  alon^  and  that,  tt 
death  is  not  Instantaneous,  he  can  recover 
only  under  tbe  survival  statute.  Sweettand 
V.  Ohg.,  etc,  B.  Co.,  117  Mich.  329,  75  N. 
W.  1066,  43  L.  B.  A.  668;  Dolson  v.  Lake- 
shore,  etc,  B.  Co..  1^  Mich.  444,  87  N.  W. 
629;  Kyes  v.  Valley  Telephone  Co..  132 
Mich.  281.  93  N.  W.  623;  Oliver  v.  Hough- 
ton County  Street  By.  Co.,  184  Mich.  367, 
96  N.  W.  434,  104  Am.  St  Bep.  607,  3  Ann. 
Gas.  63. 

In  Maine  It  was  formeriy  provided  that 
any  railroad  corporatUm,  by  whose  negli- 
gence the  6fe  of  any  person  In  the  exercise 
of  due  care  was  lost  abouid  forfeit  not  more 
than  $5,000.  nor  Jess  than  |500,  to  be  re- 
covered by  indictment  to  the  use  of  persons 
specified,  the  remedy  by  indictment  bting 
applicable  to  only  a  small  class  of  persons. 
An  indictment  could  be  maintained  only  in 
cases  of  instantaneous  death.  In  other  cas- 
va,  an  action  was  maintainable  tot.  the  re- 
covery of  such  damages  as  tbe  party  Injured 
might  hare  recovered  bad  he  lived  under 
the  survival  act,  now  Bevlsed  Statute 
c  89,  I  &  In  1891  the  Legislature  passed 
a  death  act  (Laws  1891,  e.  124,  Bevlsed  Stat- 
ute IflOS.  c  89.  if  9,  10)  substantially  on 
the  lines  of  Lord  Caiopbell'B  Act,  which,  by 
inqdlcation.  rqiealed  the  remedy  by  Indict- 
ment The  constructi<m  given  to  the  stetnte 
providing  a  remedy  by  indictment  was  ad- 
hered to.  however,  in  so  Car  that  it  is  held 
that  the  death  act  Is  limited  to  cases  where 
the  person  injured  died  immediately,  upon 
the  ground  tbat  tbe  Legislature  must  have 
intended  by  this  act  to  extoid  the  means  of 
redress  to  a  class  of  cases  where  none  ex- 
isted before,  and  not  to  begin  two  actions 
for  a  single  Injury,  one  for  tbe  benefit  of 
the  decedents  estate,  and  another  for  the 
benefit  of  the  widow  and  children,  or  next  of 
kin.  Tiffany's  Death  by  Wrongful  Act  (2d 
Ed.)  I  43,  and  cases  there  cited. 

In  Wisconsin,  which  has  both  a  death  act 
and  a  survival  act,  tbe  precise  question  Iiere 
under  consideration  does  not  seem  to  have 
arisen,  but  the  Wisconsin  court  has  held  tbat 
the  length  of  time  a  decedent  survives  after 
the  injury  Is  material  In  estimating  the  dam- 
ages recoverable.  Brown  v.  Chg.  &  N.  W. 
By.  Co.,  102  Wis.  137,  77  N.  W.  748,  78  N.  W. 
771,  44  L.  B.  A.^  S79;  Lebmann  v.  Folwell, 
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95  Wis.  185,  70  N.  W.  170,  S7  L.  B.  A.  333. 
60  Am.  St  Rep.  111. 

In  Bome  of  the  states  It  Is  held  there  ran 
be  no  recovery  under  a  snrrlTal  statute  at 
all,  except  in  cases  where  death  results  from 
soihe  cause  other  than  the  Injury.  It  is  said 
in  those  states  that  the  death  statutes  are  In- 
tended to  corer  every  case  where  death  re- 
sults from  the  injury,  whether  Immediate  or 
otherwise.  Holton  t.  Daly,  106  lU.  131; 
Ghs.  &  E.  I.  R.  Co.  T.  O'Connor,  119  III.  586, 
9  N.  E.  263 ;  McCarthy  t.  Ghg.  R.  I.  &  P.  R. 
Co.,  18  Kan.  46,  26  Am.  Rep.  742 ;  Lubrano 
T.  AaanUc  UUls,  19  B.  I.  129,  32  AtL  205.  34 
L.  R.  A.  797.  Also  see  L.  &  N.  R.  Co.  t.  Mc- 
Elwaine,  98  Ey.  700,  34  S.  W.  236,  34  L.  R. 
A.  788,  56  Am.  St.  Rep.  385. 

[2]  From  the  foregoing  review  of  the  cases, 
it  may  be  taken  as  wellfsettled.  law  that  no 
right  of  action  passes  to  the  personal  repre- 
sentatives of  a  deceased  person  where  the  kill- 
ing was  instantaneous,  under  statutes  which 
provide  simply  in  general  terms  for  a  survival 
ot  cansee  of  action  for  personal  injury.  Stat- 
utes which  have  been  construed  to  the  con- 
trary, as  we  have  seen,  contained  some  lan- 
guage peculiar  to  themselves,  and  are  not 
plain  and  direct  In  tbsir  terms  aa  Is  the 
amendatory  act  of  Congress  here  tind^  con- 
sideratioQ. 

The  act  of  1908  conferred  a  right  of  action 
upon  employes  suffering  injury,  and  the 
amendment  simply  provided  that  this  right 
of  action  sboold  survive.  The  amendment 
undertook  to  deal  with  the  causes  of  action 
which  bad  accrued,  and  which  otherwise 
would  have  beoi  lost  by  the  death  of  the  em- 
I^7&  The  amendment  was  passed  to  meet 
the  dfect  of  tiie  decisions  in  Fu^ham  v. 
Uldland  Valley  B.  B.  Go.  (a  G.)  167  Fed. 
660,  and  Walsh  t.  New  Xork.  etc.,  B.  B.  Go. 
(a  CO  178  Fed.  494.  It  was  not  the  intention 
of  Congress  by  this  amendment  to  create  a 
new  cause  of  action,  but  ou^  to  preserve  one 
hwetofore  conferred  upon  the  employes  by 
the  act  -of  190&  The  act  of  1908  cannot  be 
construed  as  having  conferred  upon  an  em- 
ploye or  his  estate  an  action  for  recovery  of 
damages,  where  his  death  was  instantaneous. 
In  such  cases,  the  right  of  action  was  con- 
teneA  upon  designated  beneficiaries. 

Only  the  quick  can  be  described  as  8Uffer- 
inff.  The  dead  may  have  auffered,  but  are 
not  iuffering.  When  injury  and  death  of  an 
employe  are  simultaneous,  there  occurs  no 
period  in  which  he  may  be  said  to  be  tuffer- 
inff,  no  span  of  life  In  which  this  right  of  ac- 
tion may  accrue.  Never  having  existed,  such 
right  of  course  cannot  survive. 

It  Is  insisted,  however,  that  the  reports  of 
the  Judiciary  committees  of  the  House  and 
Senate  indicate  that  the  purpose  of  the 
amendment  of  1910  was  to  make  the  remedy 
of  the  employe  as  broad  anQ  comprehensive 
as  the  remedy  afforded  to  him  and  his  estate 
In  any  of  the  states.  Such  language  Is  found 
in  these  reports. 


We  must,  however,  look  primarily  to  the 
language  used  by  the  lawmakers  in  the  stat- 
ute enacted.  If  the  language  there  used  is 
plain,  and  there  is  no  cause  for  construction 
or  interpretation,  we  are  not  Justified  in 
drawing  upon  extraneous  sources  for  the 
meaning  of  the  statute.  The  Supreme  Cirart 
of  the  United  States  has  said  this: 

"The  primary  and  general  rule  of  statu- 
tory construction  is  that  the  Intent  of  the 
lawmaker  is  to  be  found  In  the  language 
that  he  has  used.  He  is  presumed  to  know 
the  meaning  of  words  and  rules  of  grammar. 
The  courts  have  no  function  of  legislation, 
and  simply  seek  to  ascertain  the  will  of  the 
legislator.  It  is  true  there  are  cases  In 
which  the  letter  of  the  statute  Is  not  deemed 
controlling,  but  the  cases  are  few  and  ex- 
ceptional, and  only  arise  where  there  are 
cogent  reasons  for  believing  that  the  letter 
does  not  fully  and  accurately  dladose  the  In- 
tent. No  mere  omls^on.  no  mere  failure  to 
provide  for  contingencies,  which  it  may  seem 
wise  to  have  specifically  proTlded  for,  Justify 
any  Judicial  addition  to  the  Umgnage  of  tbe 
statute."  U.  8.  t.  Goldenbeic  168  U.  8.  IKS^ 
IS  Snpk  Gt  8,  42  If.  Ed.  39^  See^  also.  Lewis 
Sutherland  Statutoiy  Oonstruddon,  i  S66. 

As  said  before,  the  language  of  the  act  of 
1908  and  the  amendment  of  1910  seenu  plain 
and  dmple.  We  cannot  aap^  Oka  rnntfiifimt 
of  Congress,  nor  cure  a  fsllnra  to  adi^  all 
the  unusual  remedies  and  measures  of  dam- 
age obtaining  in  different  states  b7  iaUxpo- 
latlons  Into  this  act  or  construction  broader 
than  the  language  used  would  warrant. 

[3]  As  we  have  observed,  the  amendnmit 
of  1910  deals  with  an  action  that  has  accru- 
ed. No  action  accrues  to  an  employe  whore 
his  death  is  Instantaneous,  and  coosequently 
no  action  survives.  The  remedy  in  snch 
cases  is  conferred  by  that  portion  of  the  orig- 
inal act  patterned  after  Lord  Campb^'s 
Act,  whi^  provides  for  recovery  In  case  of 
death  In  favor  of  certain  designated  benefici- 
aries. 

The  case  under  consideration  is  not  cover- 
ed by  the  amendment,  and  must  therefore  be 
disposed  of  as  a  suit  based  on  the  act  of 
1908,  brought  on  behalf  of  beneficiaries  nam- 
ed to  recover  damages  for  the  onploye's 
death. 

This  portion  of  the  act  of  1908  has  been 
considered  and  construed  by  the  Supreme 
Court  In  the  late  cases  of  Michigan  Central 
R.  Co.  V.  Vreeland,  227  U.  S.  69,  33  Sup.  Ct 
192,  57  L.  Ed.  417,  decided  January  20,  1913. 
and  American  B.  Co.  v.  Dldrlckson,  227 
U.  S.  145,  33  Sup.  Ct.  224,  67  L.  Ed.  456,  de- 
cided January  27,  1913. 

The  court  said  that  the  act  of  Congress,  In 
giving  an  action  for  tbe  benefit  of  certain 
members  of  the  family  of  the  decedent,  was 
essentially  Identical  with  the  act  known  as 
Lord  Campbell's  Act,  chapter  93,  9  and  10 
Victoria.  Acts  fashioned  after  Lord  Camp- 
bell's Act  have  been  passed  In  many  states  of 
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the  Union,  and  the  roles  for  ascertaining  and 
firing  damages  recoverable  thereunder  are 
well  settled. 

Mr.  Tiffany  coUatea  the  statates  <m  his 
work  on  Death  by  Wrongfnl  Act^  |  129  et 
seq.  He  says : 

"The  distinguishing  feature  of  Lord  Camp- 
bell's Act  and  of  acts  similar  to  it  in  respect 
to  damages  is  that  the  damages  to  be  recov- 
ered are  solely  such  as  result  (1)  from  the 
death  (2)  to  the  persons  for  whose  benefit 
the  action  is  given.  This  feature  Is  common 
to  all  the  acts  in  force  in  the  United  States 
with  the  following  exceptions: 

"I.  The  acts  of  Iowa,  Kentucky,  Oregon, 
and  Rhode  Island,  as  construed  by  the  courts, 
provide  that  the  damages  except  in  actions 
by  por^ta  shall  he  audi  aa  result  from  the 
death  to  tide  estate. 

*'n.  The  acts  of  North  Guolina,  Virginia, 
and  West  Virginia,  as  construed  by  the 
courts,  provide  for  a  recovery  notwithstand- 
ing there  may  be  In  existence  no  one  of  the 
ifdatlTes  for  whose  benefit  the  action  Is 
primarily  given. 

*1II.  The  acts  of  Louisiana,  Uaslsslppl. 
and  TamesBee  inoTldfl^  in  effect,  for  the  re- 
covery both  of  sotdi  damages  as  result  to  the 
party  injured  from  the  injury,  and  to  the 
benefidariee  from  the  death. 

"IV.  The  act  of  Ow^la  prorldeB  that  the 
maasureof  damages  shall  be  the  fall  ralne  of 
the  life  without  deduction  for  the  expenses 
of  decflSBBd  had  he  Uved. 

*'7.  The  acts  of  Masaaiflnisatts  prorlde  fbr 
a  forf^tnxe  in  cwtaln  cases  to  be  recovered 
by  indictment  A  civil  action  may  also  be 
maintained,  under  certain  drcomstancee,  In 
which  the  damages  are  assessed  with  refer- 
ence to  the  degree  of  cnlpablllty  of  the  de- 
fakdant"  Id.  1  129. 

The  act  of  Congress  contains  none  of  the 
esatfOoDal  provisions  found  In  the  statutes 
of  some  of  the  states  noted  above,  but  as 
said  by  the  Supreme  Court: 

"First,  it  is  grounded  upon  the  original 
wrongful  injury  of  the  person ;  second,  it  Is 
for  the  exclusive  benefit  of  certain  spedfled 
relatives;  third,  the  damages  are  such  as 
follow  from  the  deprivation  of  the  pecuniary 
oeneflts  which  the  beneficiaries  might  have 
reasonably  received  if  the  deceased  had  not 
died  from  his  injury.  The  pecuniary  loss  is 
not  dependent  upon  any  l^al  UablUtr  of  the 
Injured  person  to  the  benefldary.  That  is 
not  the  sole  test  There  must,  however,  ap- 
pear some  reasonable  expectation  of  pecun- 
iary assistance  or  support  of  which  th^ 
have  been  deprived.  Comi>ensatlon  for  such 
loss  manifestly  does  not  include  damages  by 
way  of  recompense  for  grief  or  wounded  feel- 
ings." Michigan  Central  Co.  t.  Vreehind, 
supra. 

The  court  again  says: 

"The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  between 
the  parties  plaintiff  and  the  decedent,  'ac- 


cording as  the  action  Is  brought  for  the  bene* 
fit  of  husband,  wife,  minor  child  or  parent 
of  minor  child  for  the  loss  of  services  or  sup- 
port to  which  the  beneficiary  was  legally  en- 
titled, or  Is  brought  for  the  benefit  of  a  per- 
son whose  damages  consist  only  In  the  loss 
of  a  prospective  benefit  to  which  he  was  not 
legally  entitled.* "  Tiffany's  Death  by  Wrong- 
fnl Act  {2d  Ed.)  IS  158,  160-2. 

The  deceased,  Bobert  Shewalter,  was  an 
adult  about  26  years  of  age.  He  did  not 
live  with  his  father  at  the  time  of  Us  death, 
nor  did  he  contribute  anything  to  the  supiwrt 
of  his  father,  so  far  as  the  record  shows. 
An  effort  was  made  by  counsel  for  the  rail- 
road company  below  to  ascertain  from  a 
brother  of  deceased  while  on  the  stand  what 
contributions  deceased  had  made  to  his 
father's  support  with  a  view  of  putting  this 
in  evidence  to  mitigate  the  recovery.  Ob- 
jection, however,  was  taken  to  this  evidence 
by  counsel  for  plaintiff  btiow,  and  It  was 
excluded.  So  there  is  no  evidence  in  the 
record  that  Uia  father  of  deceased  had  been 
In  the  habit  of  receiving  pecuniary  aaslst- 
anoe  or  support  from  deceased.  The  de- 
ceased was,  of  course,  under  no  legal  liability 
to  the  benefldary,  and  tiie  boiefldary  has 
wholly  failed  to  show  that  he  has  lost  any 
prospeetlTe  pecuniary  benefit  by  leawm  of 
the  death  of  his  son. 

In  UlOhican  Central  Bailnad  Co.  t.  Vree- 
land,  supra,  the  Supreme  Court  expressly 
aivrores  the  nde  fov  the  measnrement  of 
damages  laid  down  hy  Mr.  TlAny  In  his 
Death  by  Wrongful  Act  In  discussing  the 
measure  of  damages  to  which  a  benefldary 
Is  mtitled  vo6er  Lord  Oampbell's  Act  ^lere 
Hie  latter  bas  no  l^al  Olaim  upon  deceased* 
and  the  loss  conalBts  only  in  a  inrospectiTe 
Imieflt  to  which  he  was  not  legally  entitled, 
as  where  the  beneficiary  sues  for  the  death 
of  an  adult  child,  this  author  says; 

"The  distinction  taken  in  the  English  cases 
has  generally  been  observed  In  the  United 
States,  that  1%  the  plaintiff  must  show  that 
the  decedent  gave  assistance  to  the  parent, 
or  that  the  parent  had  reas(niable  e^>ecta- 
tlon  of  pecuniary  boieflt  from  t2ie  continued 
life  of  the  child.  The  proper  measure  of 
damages  is  the  preawt  worth  of  the  amount 
which  it  is  reasonably  probable  the  deorased 
would  have  contributed  to  the  support  of 
the  parent  during  the  latter's  expectancy  of 
life  in  proportion  to  the  amount  he  was  con- 
tributing at  the  time  of  his  death,  not  ex- 
ceeding his  expectancy  of  life;  though  it 
would  seem  that  the  rule  is  not  to  be  ap- 
plied with  mathematical  strictness,  and  that 
the  Jury  may  properly  take  into  considera- 
tion the  increasing  wants  of  the  parents, 
and  the  increasing  ability  of  the  child  to  sup- 
ply them.  In  some  cases  the  evidence  has 
been  held  snffident  to  sustain  a  finding  that 
there  was  a  reasonable  expectation  of  pe- 
cuniary benefit,  although  the  evidence  fell 
short  of  showing  that  assistance  was  actual- 
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ly  Tendered.  In  Hntddna  St  PaiU  U  ft  UL 
By.  Go.  [44  Minn.  6.  46  N.  W.  79].  It  was  said 
'the  vrapex  estimate  can  nsoally  be  arrived 
at  wlQi  apprDzlmate  accoracy  by  taking  into 
account  Qie  caUlng  of  deceased  and  the  In- 
come d^TCd  thereby,  his  health,  age,  talents, 
haUtB  of  Industry,  his  snccesa  In  life  In  the 
pest,  aa  well  as  the  amount  of  aid  In  money 
or  services  which  he  was  accustomed  to  far- 
nish  the  next  of  Un,  and  If  the  verdict  is 
greatly  In  excess  of  this  sum  thus  arrived  at, 
the  court  wlU  set  It  adde,  or  cut  It  down.' 
O^Ctany's  Death  by  Wrongful  Act  0!d  Ed.)  f 
16a 

It  Is  neeesmy  under  tbe  rule  laid  down 
1^  the  Supreme  Court,  in  ordw  to  entitle  the 
beneficiary  to  recover,  that  he  show  some 
reasonable  expectation  of  pecuniary  aasiat- 
ance  or  support  of  which  he  has  beea  de- 
prived, and  the  court  held  in  AlScblgan  Cen- 
tral Bailroad  Go.  v.  Treeland.  supra,  that  it 
was  error  to  p«mit  the  Jury  to  estimate  the 
value  of  a  husband's  care  and  advice  to  bis 
wife,  even  if  such  care  and  advice  be  con- 
sidered a  Und  of  service  from  him  capable 
of  measurement  by  pecuniary  standard,  where 
there  was  neither  allegation  nor  evidence 
of  such  loss  of  service,  care  or  advice. 

Under  the  rule  laid  down  la  the  several 
cases  collected  In  Tiffany's  DeaOi  by  Wrong- 
ful Act  (2d  Ed.)  {  184.  it  is  doubtful  If  there 
Is  any  sufficient  pleading  by  tbe  plaintiff  be- 
low to  justify  a  recovery  in  tSiis  caae.  No 
damages  to  the  ben^dary  of  thla  suit  of  a 
pecuniary  nature  are  averred  in  the  dec- 
laration. Whether  such  an  aveimrat  was 
necessary  or  not,  we  need  not  determine. 
Certain  It  Is  there  Is  no  proof  offered  from 
whidi  it  appears  that  the  plaintifr  below  had 
any  reasonable  expectation  of  pecuniary  a«> 
Bistance  or  support  from  the  deceased.  As 
we  understand  Micdilgan  Central  B.  Co.  v. 
Treeland,  supra,  such  proof  is  necessary  to 
a  recovery. 

There  beii^  therefore  no  evidence  upon 
which  a  recovery  in  this  case  might  be  based, 
the  motion  of  the  railroad  company  for  per^ 
emptory  instructions  should  have  been  sus- 
tained. The  action  of  the  lower  courts  in 
overruling  such  motion  Is  here  reversed,  and 
the  suit  dismissed. 


FOURTH  NAT.  BANK  OF  NASHVILLE  v. 
NASHVILLE,  C.  &  ST.  U  RT.  00. 

(Supreme  Court  of  Tennessee.  Dec.  80,  1913.) 

L  Cabbiebs    (S    69*)  — Fbeight— Dbuvebt 

wmrouT  Bill  of  Lading. 

Though  a  railroad  company  wrongfully  de- 
livered grain  without  the  surrender  ot  tbe  bill 
of  lading  as  required  h^  it,  the  consignors  had 
no  right  of  action  against  it  if  they  were  not 
injnred  because  they  had  received  payment  for 
the  grain. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  217-219,  222,  228,  230,  282-239; 
Dec.  Difr  I  B9.*]       '  ►  - 


2.  Oabbikbs  a  SS*)— EtoGHT— "Bill  or  X.ai>- 

IWO." 

A  "bill  of  lading"  Is  not  a  n^tiable  iif 
stmment  but  is  merely  a  contract  by  a  carrier 
to  deliver  the  goods  described  at  a  particnlar 
place  accordfaig  to  tfie  naoal  oovres  of  trans- 
portation. 

[Ed.  Note.— For  other  cases,  see  Oarrlera, 
Cent  Dig.  ||  130,  168;  Dec.  Dig.  {  55.* 

For  other  definitloni^  see  Words  and  Phrases, 
voL  1,  pp.  790-705.1 

3.  Cabbiebs  (S  69*)— Bill  or  Iiadzho— Boha. 

FiDB  TBAnSFEBEE. 

Complainant  bank  first  accepted  a  bin  of 
lading,  covering  a  shipment  of  grain,  and  aa 
attached  draft  on  February  lOtb,  and  that  draft 
and  three  other  drafts  against  the  same  bill  of 
lading  were  subsequently  dishonored  and  taken 
up  by^  the  maker,  and  when  tiie  fifth  draft  was 
deposited,  which  was  Ukewise  dishonored  and 
was  not  taken  up,  the  bill  of  la^ng  bad  been 
issued  for  more  than  three  months.  Hie  grain 
covered  by  it  was  a  domestic  shlpmott  to  an 
adjoining  state.  Held,  in  view  of  the  staleneae 
of  the  bill  of  lading,  that  the  bank  was  not  an 
ipnocent  transferee  of  the  btll  of  lading  and 
was  estopped  from  recovering  from  tbe  railroad 
company  for  ne^lgently  delivering  the  graio 
without  the  snrrender  of  the  bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  CarrinSt, 
Cent.  Dig.  SI  170-190;  Dec  Dig.  1  (».•] 

4.  Estoppel  Q  54*>— BqurTABu  Estoppel- 
Diligence. 

One  relying  on  an  estoppel  must  have  ex- 
erdsed  such  reasonable  diligence  as  tbe  dream" 
stances  require. 

[Ed.  Note.— For  other  cases,  see  Bstoppd, 

Cent  Dig.  it  128-135;  DeeilSg.  |  54.*] 

5.  Estoppel  (}  54*)— Equitable  Estoppel — 
Knowledge  of  Pasties. 

Where  both  iiarties  have  tbe  same  means 
of  ascertaining  the  truth,  no  estoppel  can  exist 

[Ed.  Note.— For  other  cases,  see  Estoppel,. 
Cent  Dig.  H  128-135;  Dec  Dig.  {  54.*] 

6.  Estoppel  (S  64*)— Bqhteabu  Baroptmr— 
Nbgugbhoe. 

One  who  conducts  himself  with  a  careless 

Indifference  to  means  of  information  reason- 
ably at  hand  or  ignores  hlgblv  suspidons  cir- 
cumstances which  should  warn  nim  of  danger  or 
loss  cannot  invoke  the  doctrine  of  estoppeL 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
C!ent  Dig.  H  128-135 ;  Dec  Dig.  {  54.*] 

7.  Estoppel  (8  52*>— Good  Faith. 

One  claiming  tb^  benefit  of  an  estoppel 
most  have  proceeded  with  the  utmost  good 
faith. 

[Ed.  Note.— For  other  eases,  see  BsttmpeU 
Cent  Dig.  H  121-125,  127;  Dec  Dig.  |  fiSTn 

8.  Estoppel  (5  56*)— Negligence. 

If  a  ground  of  estoppel  is  based  on  negli- 
gence, the  negligence  must  have  beat  the  proxi- 
mate cause  of  the  conduct  of  tiie  oonqdaining 
party. 

lEi.  Noted— For  other  eases,  see  Bsti^ppd^ 
Cent  Dig.  S  142;  Dec  Dig.  |  66.*] 

9.  Cabbiebs  ^  09*)— Dblivebt  or  Goods- 
Bill  OP  LwiffG— Fazlube  to  RxQcrra— 

Evidence. 

In  an  action  by  the  holder  of  a  bill  of  lad- 
ing for  damages  because  defendant  railroad 
company  surrendered  freight  without  presenta- 
tion of  the  bill  of  lading,  evidence  held  to  show 
that  such  negligence  by  the  railroad  company- 
was  not  the  proximate  cause  of  the  bank's  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  if  217-219,  222,  228.  230,  232-239; 
Dec  Dig.  %  08.*] 


*ror  otliar  osms  see  same  toplo  and  section  NUHBBS  in  Dee.  Dig.  ft  Am.  Dig.  SCey-No.  8«4«s  *  R«i>*r  Xnd«xt» 
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Appeal  from  Chancery  Court,  Davidson 
County;  John  Allison,  Judge. 

Action  by  the  Fonrth  National  Bank  of 
Nasbrllle  against  the  Nashville,  Chattanooga 
&  St  Lonls  Railway  Company.  From  &  de- 
cree for  complainant;  defendant  appeals.  Be- 
Tersed. 

Frank  Slemons,  Sloss  D.  Baxter,  and  Clande 
Waller,  all  of  NashrlU^  for  appellant  Stokeo 
&  Stokea,  of  Nashville,  for  appellee. 

OREGN,  J.  This  suit  was  brought  by  the 
Fourth  National  Bank  of  NasbvlUe  against 
the  railway  company  to  recover  from  the  lat- 
ter die  value  of  a  shipment  of  grain  made 
on  an  order  notify  bill  of  lading  by  Miller 
A  Co.*  of  Nashville,  to  the  Bantee  Cypress 
Company,  of  Ferguson,  8.  C,  which  bill  of 
lading  was  negotiated  by  the  shipper  at  com- 
plainant bank.  The  shipment  of  grain  was 
released  by  the  final  carrier  to  the  consignee 
without  surrender  of  the  bill  of  lading. 

Hie  suit  was  brought  under  the  Carmack 
Amendment  (chaiiter  8591,  1 7,  84  Stat  at  L. 
684,  SOS  [U.  8.  Comp.  St  Supp.  19U,  p.  180T]) 
to  the  Hepburn  Act  to  hold  detaidant  rail- 
way company  as  the  initial  canier  liable  for 
the  default  of  the  Atlantic  Coast  Un^  which 
was  tiie  last  carrier  and  the  carrier  handling 
the  grain  to  the  point  of  its  destination. 

The  railway  company  answered  and  Inter- 
posed several  defenses.  The  chancdlor  ren- 
dered a  decree  in  favor  of  complainant;  and 
the  railway  company  has  appealed  to  this 
court 

Miller  ft  Co.  delivered  to  the  railway  com- 
pany at  Nashville  some  400  bags  of  oats  on 
February  10;  1910,  to  be  shipped  to  the  order 
of  consignees  at  Ferguson,  S.  C,  with  direc- 
tions to  notify  the  Santee  Cypress  Company 
at  the  latter  place.  The  railway  company  is- 
sued a  through  bill  of  lading  In  customary 
form  containing,  among  other  things,  the  fol- 
lowing stipulation:  "The  surrender  of  this 
original  order  bUl  of  lading  properly  Indorsed 
shall  be  required  before  the  delivery  of  the 
property." 

On  this  same  day  Miller  ft  Co.  made  a 
draft  on  the  Santee  Cypress  Company  for 
91,041,  to  which  draft  was  attached  the  bill 
of  lading  Just  referred  to.  The  draft  was  de- 
posited on  account  of  Miller  ft  Co.  In  com- 
plainant bank  and  cash  credit  was  given  to 
them  for  the  amount  thereof,  less  .026  per 
cent. 

This  draft  was  dishonored  and  returned. 
Miller  ft  Co.  paid  to  the  bank  the  amount  of 
the  draft  and  on  March  5,  1910,  made  anoth- 
er draft  with  this  bill  of  lading  attached  on 
the  Santee  Cypress  Company.  The  second 
draft  was  returned  and  taken  up  by  Miller  ft 
Co.,  and  on  March  31,  1010,  a  third  draft 
with  the  bill  of  lading  attached  was  made  on 
the  above-menttoued  consignee.  The  third 
draft  was  also  dishonored,  and  on  April  21, 
laiO^  a  fourth  draft  with  the  same  blU  of 


lading  attached  was  made  by  Miller  ft  Ca  on 
the  same  parties,  which  draft  was  returned 
unpaid.  On  May  19,  1910,  a  fifth  draft,  to 
which  was  attached  this  same  bill  of  lading, 
was  made  by  Miller  ft  Co.  on  the  cypress 
company,  and  this  draft  was  likewise  dis- 
honored. 

Upon  .the  return  of  the  first  tmtt  drafts. 
Miller  ft  Co.  made  Itie  amount  of  each  good 
at  the  bank.  They  had  received  cash  credit 
for  aU  the  drafts,  less  discount  By  the  time 
the  fifth  draft  was  returned,  Mr.  MiUer,  the 
head  of  Hils  concon,  had  died*  and  his  firm 
proved  Insolvent  Hence  this  suit  by  the 
bank  against  the  railway  company. 

The  grain  In  question  was  ordered  from 
BOller  ft  Cou  by  the  Santee  Cypress  Company 
on  opra  account;  and  no  authority  was  ^ven 
to  Miller  ft  Co.  to  draw  on  the  consignee. 
When  the  shipment  arrived  at  Ferguson,  B. 
C,  there  appeared  to  be  a  shortage  In  it  On 
March  14th,  however,  a  check  was  sent  to 
Miller  ft  Go.  by  the  cypress  company  for  the 
amount  of  the  consignment  less  the  short- 
age, and  the  cypress  company  having  credit 
with  the  agent  of  the  railroad  company  at 
Ferguson,  S.  C,  the  latter  released  the  grain, 
on  explanation  that  it  had  been  paid  for, 
without  the  surrender  of  the  bill  of  lading. 
The  shortage  in  question  was  made  good  by 
Miller  ft  Co.,  and  on  April  27th  the  cypress 
company  sent  a  check  for  the  balance  of  this 
order. 

So  that  on  May  19.  1910,  when  the  draft 
with  the  bill  of  lading  here  sued  on  was  last 
deposited  in  complainant  bank,  the  grain  rep- 
resented by  the  bill  of  lading  had  been  some 
time  delivered  to  the  consignee^  and  the  ship- 
per had  been  paid  therefor. 

At  dda  time  the  consignors  had  no  claim 
whatever  against  the  railway  company  by 
reason  of  their  possession  of  Okis  Mil  of  lad- 
ing.  Proper  delivery  had  been  made  of  the 
grain  ahli^ed,  and  the  consignors  bad  been 
paid  fbr  the  same.  While  consignors  held 
the  Ull  of  lading  its  surrender  to  the  rail- 
way company,  so  far  as  they  were  concerned, 
at  this  time  would  have  been  merely  a  mat- 
ter of  ceremony.  This  is  pointed  out  in  Witt 
ft  Watklns  V.  Bailroad,  90  TeniL  442,  41  S. 
W.  1064. 

[1]  Although  the  railway  company  breach- 
ed its  duty  In  delivering  this  grain  without 
the  surrender  of  the  bill  of  lading,  no  damag- 
es resulted  to  the  consignors  by  reason  of 
this  breach,  for  they  had  received  payment 
for  their  grain.  The  consignors  had  no  rl^^t 
of  action  or  just  claim  against  the  railway 
whatever. 

There  Is  some  conflict  of  authority  as  to  the 
rights  of  an  innocent  transferee  of  a  bill  of 
lading,  fraudulently  negotiated,  after  there 
has  been  a  delivery  of  the  goods.  It  is  not 
necessary  to  review  these  authorities  here, 
owing  to  the  peculiar  circumstances  of  Oils 
casa 
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[2]  A  bill  of  lading  Is  not  a  negotiable  In- 
stmment,  but,  if  this  one  sbould  be  treated 
as  ench,  there  coald  be  no  recovery  by  the 
bank  in  this  case.  For  if  this  bill  of  lading 
be  considered  as  negotiable,  it  was  "past 
dne"  at  the  time  it  was  last  transferred  to 
the  bank.  A  bill  of  lading  is  a  contract  or 
undertaking  on  the  part  of  a  carrier  to  de- 
liver the  goods  therein  described  at  a  partic- 
ular place,  subject  to  the  conditions  therein 
contained,  according  to  the  usual  course  of 
transportation.  This  bill  of  lading  was  dat- 
ed February  10,  1910.  It  covered  a  shipment 
from  Nashville  to  a  point  In  a  neighboring 
state,  and  In  ordinary  course  of  carriage  such 
shipment  was  due  to  be  delivered  long  prior 
to  May  19,  1910,  the  date  upon  which  said 
bill  of  lading  was  last  negotiated. 

But,  as  said  above,  a  bill  of  lading  Is  not 
a  negotiable  instrument,  and  the  rights  of 
the  parties  are  not  to  be  determined  by  the 
application  of  rules  controlling  the  transfer 
of  commercial  paper. 

The  cases  which  declare  a  carrier  liable  to 
the  bona  flde  holder  of  a  bill  of  lading  fraud- 
ulently negotiated,  after  delivery  of  the  con- 
signment, proceed  on  the  theory  of  estoppeL 
They  rest  on  the  principle  that,  where  one 
of  two  innocent  parties  must  suffer,  he,  by 
whose  fault  the  loss  was  occasioned,  most 
bear  it  It  is  said  that  when  a  carrier  is- 
sues a  bill  of  lading,  a  symbol  of  property, 
undertaking  to  deliver  such  property  to  the 
holder  thereof,  it  Is  liable  to  one  who  ac- 
qidies  this  bill  of  lading  for  value,  If  it 
has  made  delivery  to  another,  even  to  the 
consignee,  without  the  surrender  of  the 
bill  of  lading,  bat  leaving  same  outstanding, 
and  a  loss  is  thereby  occasioned  to  an  inno- 
cent transferee.  Merchants',  etc.,  Bank  t. 
Ballroad  Co.,  102  Md.  673,  63  AtL  108;  Mid- 
land National  Bank  v.  Bailway  Co.,  182  Mo. 
402,83S.W.  621.5SAm.StBep.S06;  Batzer 
T.  Bailway  Ca.  61  Mlna  246,  66  N.  W.  088. 
68  Am.  St  Bep.  630;  Bailway  Ga  t.  John- 
son. 46  Neb.  67,  68  N.  W.  144,  66  Am.  St  Bep. 
640;  HntchesoD  on  Carriers,  voL  1,  i  182. 

[I]  Is  the  complainant  bank  an  Innocent 
transferee,  and  Is  It  oitltled  to  recoTor  In 
this  case? 

We  think  not  Applying  familiar  princllAes 
of  the  law  of  estoppel,  the  bank  mnst  be  de- 
nied relief  herein; 

[4, 1]  A  party  setting  up  an  estoppel  is 
bound  to  the  ezerdae  of  reasonable  dili- 
gence—sntdi  diligence  as  the  circumstances 
of  the  case  require.  Moore  t.  Bowman,  47 
N.  H.  494.  This  mle  is  probably  ttie  founda- 
tion of  the  other  role  that,  where  both  par- 
ties have  the  same  m^ms  of  ascertaining  the 
truth,  there  can  be  no  estoppel.  Crabtree  t. 
Bank,  108  Tenn.  488,  67  S.  W.  797,  and 
Brant  v.  Va.  Coal,  etc.,  Co.,  93  U.  8.  826, 
28  Ll  Ed.  027. 

[I]  That  Is  to  say.  If  a  party  decides  upon 
a  matter  or  determines  bis  coarse  with  a 
careless  indifference  to  means  of  informa- 


tion reasonably  wiUiln  his  reatih,  or  If  he  Is 
heedless  of  drcnmstances  highly  suspicions 
and  sufficient  to  warn  him,  he  will  not  be 
entitled  to  complain  and  Invoke  estoppeL 

[7]  To  hold  that  one,  who  shuts  his  eyes 
and  disregards  danger  signals  flaanted  be- 
fore his  view.  Is  an  Innocent  party,  entitled 
to  Invoke  the  doctrine  of  equitable  estoppel, 
would  be  to  encourage  fraud.  A  person  who 
so  conducts  himself  scarcely  acts  in  good 
faith,  ,and  It  is  well  settled  that  a  party  must 
proceed  in  the  ntmost  good  faith  to  claim 
the  benefit  of  an  estoppeL  16  Cyc  747,  and 
cases  there  dted. 

Beferrlng  again  to  the  facts  heretofore  set 
out,  complainant  bank  first  took  this  b&l  of 
lading  and  a  draft  for  the  value  of  the  grain 
February  10th.  This  draft  was  dishonored, 
and  likewise  three  other  drafts  with  the 
same  bill  of  lading  were  dishonored  before 
the  final  draft  was  negotiated.  At  tide  time 
the  fifth  draft  was  deposited,  this  blU  of 
lading,  covering  a  domestic  shipment  was 
more  than  three  months  old.  It  was  stale. 
It  had  previously  passed  through  the  bank's 
hands  four  times.  The  period  during  which 
this  grain  should  have  been  transported  and 
delivered  In  ordinary  course  of  business  had 
long  since  expired.  The  bank  should  have 
known  that  something  was  wrong.  It  should 
have  made  some  Inquiry  as  to  this  collateral 
before  taking  it  for  the  fifth  time.  If  It  ex- 
pected to  be  protected  as  an  Innocent  holder. 
The  transaction  of  making  five  drafts  on  the 
same  bill  of  lading  was  out  of  the  ordinary 
and  so  unusual  as  to  excite  suspicion  and  to 
require  investigation.  The  bank  has  been  so 
negligent  and  remiss  in  this  matter  as  to 
deprive  it  of  the  statns  of  an  innocent  trans- 
feree and  to  compel  the  court  to  rebuff  the 
effort  to  obtain  an  eqaitable  eetoppti  In  Its 
behalf. 

[I]  Another  principle  Is  that  when  an 
estoppel  Is  sought  to  be  based  on  negligence, 
such  negligence  must  be  the  proximate  cause 
of  leading  the  complaining  party  into  the 
mistake.  16  Cyc.  772,  and  cases  cited. 

[I]  While  Oie  carrier  was  of  course  ne^- 
gent  in  delivering  .this  grain  without  requir- 
ing the  surrender  of  the  MU  of  ladlni^  we 
hardly  think  such  negligence  was  the  proxi- 
mate cause  of  the  bank's  loss  In  this  caaft. 
It  Is  fairly  Inferable  from  this  reoord  Uiat 
the  bank  received  these  drafts  from  the  oon- 
signors  and  gave  Uie  latter  cash  credit  there- 
for more  by  reason  ot  the  stan^ng  and  nqh 
posed  responsibility  of  the  consignors  than 
upon  tlie  faith  of  the  bill  of  lading.  TheteB- 
tlnumy  of  a  bank  oflteial  In  tibls  record  abofre 
that  the  account  of  SOller  ft  Go.  waa  very 
satisfactory,  and  that  they  enjoyed  good 
credit  at  the  bank.  Every  time  one  ot  fliese 
drafts  was  deposited  by  Miller  ft  Go.  and 
credited  to  their  account^  flu  bank  made  a 
profit  of  about  92.60. 

Had  this  credit  to  Miller  ft  Co.  been  «xtend- 
ed  solely  or  prlndpally  on  Uie  fislth  ot  Uie 
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bin  of  lading,  It  Is  more  than  likely  that 
the  bank  would  have  refused  further  credit 
thereon  when  the  flrst  or  second  draft  was 
dishonored.  The  drafts  were  cashed,  as  we 
think,  rather  on  the  individual  credit  of  Mill- 
er &  Co.  than  on  the  faith  of  this  bill  of  lad- 
ing. Consequently  the  bank's  mistake  as  to 
the  credit  of  Miller  &  Co.  proximately  occa- 
sioned Its  loaa  and  not  Tdtanoe  i^on  ttaa  bill 
of  lading. 

Other  interesting  questlonB  are  presented 
in  the  case  respecting  the  application  of  the 
Carmack  Amendment  to  these  facts.  We  do 
not,  however,  find  It  necessary  to  consider 
-them  in  this  opinion,  Inasmuch  as  we  must 
dlBmlas  this  bill  for  the  reasons  heretofore 
stated.  The  decree  of  ttte  Chancellor  will  be 
reversed. 


FINB  ct  aL  T.  LASATEB  «t  aL 
(Saprenw  Contt  of  Arkansas.    Dee.  8,  iSHB.) 

1.  Dkbds  (}  91*)— Dbuvebt— Deposit  fob  Dk- 

ZJTKBT  ON  GBANTOB'S  DBATH. 

An  owner  of  land  executed  a  deed  thereto 
to  Us  dan^ter,  rseitlnK  that  it  waa  in  conaid- 
eration  of  the  aupport  of  himself  and  his  wife  tor 
life,  and  deliverea  it  with  an  indorsement  Btat- 
iag  that  it  was  to  be  delivered  to  bis  daughter's 
husband  after  his  death,  to  an  officer  of  a  bank, 
with  Instmctiona  to  deliver  it  to  tlie  son>in-law 
after  Us  death.  The  daughter  knew  tiie  terms 
of  the  deed  and  accepted  them,  and  in  compliance 
therewith  cared  (or  her  father  and  mother  until 
the  father's  death,  and  thereafter  eontlnoed  to 
care  tor  the  mother.  The  father  never  bj  word, 
or  act,  showed  that  he  was  dlnatisGed  with  hav- 
ing executed  the  deed,  or  attempted  to  exercise 
any  control  or  dominion  thereover,  and  always 
referred  to  the  place  as  his  daughter's,  and  told 
vartons  persons  that  he  had  deeded  it  to  her. 
Seldt  that  the  deed  was  in  escrow,  or  was  in 
the  nature  of  an  escrow,  and.  having  been  re- 
corded by  the  Bon-in-lnw  after  the  father's  death, 
would  not  be  canceled  as  a  cloud  on  tlie  heir's 
tiUe. 

[E^d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  140.  141 ;  Dec.  Dig.  {  61.*] 

2.  Debds  (S   17*)  — Considuutioit  — Aobeb- 

Ulim  TO  SiTPTOBT. 

An  agreement  upon  the  part  of  a  grantee  to 
support  the  grantor  during  Ids  lifetime  Is  a 
sufficient  omrideration  for  a  deed  oonveying 
land. 

[Ed.  Not&— For  other  cases,  see  Deeds,  Osnt 
Dig.  H  26-87;  Dec.  Dig.  f  17.*] 

3.  DKBns   0  61*)— Deutebt— Dbposii  toe 
Deutebt  on  Obantob's  Death. 

Whether  the  delivery  of  a  deed  to  a  third 
party,  to  be  delivered  by  him  to  the  grantee  aft- 
er the  grantor's  death,  Is  to  be  deemed  a  pres- 
ent delivery  is  generally  a  question  of  fact,  de- 
pending on  the  conduct  and  intention  of  the 
parties  to  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  140,  141;  Dec  Dig.  8  61.*] 

4.  I^os  (S  61*)— Deuvebt— Deposit  fob  De- 
uvEBT  oh  Obantob's  Death. 

For  the  delivery  of  a  deed  to  a  third  party, 
to  be  delivered  by  him  to  the  grantee  after  the 
grantor's  death,  to  constitute  a  present  delivery, 
tbe  grantor  mnst  deliver  it  for  the  grantee's  use, 
and  in  some  waj  express  such  intention,  and 


must  part,  both  with  the  possession  of  the  deed, 
and  with  all  dominion  and  control  thereover. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Gent 
Di^  H  140,  141 ;  Dec.  Dig.  |  6L*] 

Appeal  from  Crawford  Chancery  Court; 
J.  V.  Bourland,  Chancellor. 

Suit  by  Mattle  fine  and  others  against 
ADnall7.a  Lasater  and  others.  From  a  de- 
cree dismissing  the  complaint^  xdalntUEs  aj^ 
peaL  AfflrmedL 

Sam  Dent  Bell,  of  Tan  Buien,  for  aspel- 
lants.  HIU,  BrlEsolaza  ft  Xlbdiiigh,  of  Ft 
Smith,  for  appellees. 

HART,  J.  Appellants  Instltoted  this  suit 
In  Qie  chancery  court  against  appellees,  and 
their  complaint  allies,  in  substance,  that 
they,  as  well  as  appellee  Annallza  lasater, 
are  the  heirs  at  law  of  E.  B.  Bryant  de- 
ceased; that  during  his  lifetime,  E.  B.  Bry- 
ant exeknited  and  acknowledged  a  deed  to  a 
tract  of  land  owned  by  him  to  La- 
sater; that  said  deed  was  never  delivered 
to  the  grantee,  but  was  wrongfully  obtained 
by  her,  after  the  grantor's  death,  and  placed 
on  record.  The  prayer  of  the  complaint  Is 
that  the  deed  he  canceled  as  a  cloud  upon 
their  title,  and  that  the  lands  embraced  in 
the  deed  be  partitioned  among  the  heirs  of 
B.  B.  Bryant,  deceased,  according  to  their 
respective  interests.  The  deed  was  a  war- 
rant7  deed  In  common  form,  and  was  exe- 
cuted on  the  19th  day  of  February,  1908,  and 
purported  to  convey  to  the  grantee,  Annallza 
Lasater,  a  tract  of  land  which  Is  admitted  to 
be  worth  (8,000.  The  deed  recites:  "That 
we,  E.  B.  Bryant  and  JoUa  A.  Bryant,  his 
wife,  for  and  In  conrideratlon  of  the  sum  of 
taking  care  of  as,  E.  B.  Bryant  and  Julia  A. 
Qryant,  during  oar  natural  lives  to  ns  paid 
by  Annaliza  Lasater ;  said  Annallza  liasater 
to  keep,  and  to  care  for  E.  Bb.  Bryant  and  Julia 
A.  Bryant  daring  our  natural  lives  did  hereby, 
grant,  bargain,  sell  and  convey  unto  the  said 
Annallza  Lasater  and  unto  h^  heirs  and  as- 
signs forever,  the  following  lands  lying  in  the 
coun^  of  Crawford,  and  state  of  Arkansas, 
to  wit"  The  deed  was  written  by  J.  W. 
Storle,  a  Justice  of  the  peace,  and  acknowl- 
edged by  E.  B.  Bryant  and  his  wife,  Julia 
A.  Bryant,  and  was  left  in  the  possession  of 
E.  6.  Bryant  About  four  days  after  this, 
Mr.  Bryant  went  to  the  office  of  Hr.  Storle 
and  made  bis  wllL  He  placed  the  will  and 
the  deed  in  an  mvelope,  and  wrote  thereon: 
"Deliver  to  N.  A.  Lasater  at  my  death. 
[Signed]  E.  B.  Bryant"  He  carried  the  en- 
velope and  delivered  it  to  the  assistant  cash- 
ier of  the  bank  of  Malberry,  with  instmc- 
tions  to  delivCT  It  to  N.  A.  Lasater  after  his 
death.  After  he  died,  the  envelope  was  de- 
livered to  N.  A.  Lasater  who  op«ied  it;  took 
the  deed  out,  and  placed  It  npon  record. 

J.  W.  Storle  testified  that  E.  B.  Bryant, 
Julia  Bryant,  his  wife,  and  A*^"'*"«w  Lasater 
were  all  present  In  the  room  when  tlie  deed 
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was  executed;  tiiat  be  left  tbe  deed  there 
after  It  was  executed,  and  no  further  refer- 
ence was  made  to  it;  that  he  remained 
with  them  for  about  a  half  an  hour,  engaged 
in  social  conversation;  that  he  was  a  fre- 
quent visitor  in  the  homes  of  the  Lasaters, 
and  that  Mr.  Bryant  and  hia  wife  continued 
to  live  with  them  until  his  death ;  and  that 
the  relation  between  the  parties  always 
seemed  pleasant 

Mr.  Bryant  was  79  years  of  age  when  he 
died.  The  cashier  of  the  bank  testified  that 
he  did  not  know  what  the  envelope  contained, 
but  that  Mr.  Bryant  delivered  it  to  him  and 
Inatructed  blm  to  deliver  it  to  N.  A.  Lasater 
after  his  death ;  that  in  accordance  with  his 
custom  be  d^wslted  the  envelope  in  a  box 
with  the  letter  "B"  on  it,  which  contained 
papers  bel<»iglng  to  Mr.  Bryant  and  other 
cnstomera  whose  names  besan  with  B ;  that 
Mr.  Bryant  never  thereafter  asked  to  see 
the  envelope  or  exercised  any  control  over 
it;  that  after  B£r.  Bryant's  death,  the  en- 
velope was  delivered  to  N.  A.  Lasater  who 
opened  it  and  found  that  U  contained  the 
deed  In  Question,  and  also  Mr.  Bryant* a  wUL 

Mrs.  Mattle  Fine,  one  of  appellants,  stated 
that  she  was  a  dan^ter  of  Mr.  Bryant,  and 
that  some  time  during  the  year  before  he 
died  her  fiither  told  her  that  It  was  not  re- 
corded that  AnnallMi  Lasater  would  get 
everything  he  bad,  and  HaA  if  things  did  not 
go  to  suit  him  the  papers  could  be  easily  de- 
stroyed. The  wife  of  the  grandson  of  Mr- 
Bryant  teatlfled  that  she  was  present  and 
heard  this  conversation. 

Julia  Bryant^  the  wife  of  D.  B,  Bryant;  tea- 
tlfled:  **My  bnsbandt  my  daughter,  aiitmUm 


Lasater,  and  myself  were  all  present  when 
the  deed  In  auestUm  was  encnted.  My 
danc^ter  knew  the  terms  of  the  deed,  and 
knew  that  tlie  proper^  waa  being  conveyed 
to  her  In  consideration  ot  her  taking  care  of 
Mr.  Bryant  and  mysd£  Sbe  agreed  to  the 
terms  ct  tiie  deed.  Mt.  Bryant  told  me 
that  be  bad  deposited  the  deed  In  the  hank 
to  hold  for  our  daughter,  Annallaa  lAsater. 
iij  busband  and  I  resided  at  the  home  of  our 
daughter  from  the  time  the  deed  was  execut- 
ed, on  the  19tb  day  of  Fdiruary,  1808,  until 
the  date  of  bis  death,  on  the  6t2k  day  of 
August,  1912,  During  all  this  time,  and  for 
several  years  prior  thereto,  my  daughter 
took  care  of  us  and  gave  ns  every  attention 
that  we  needed.  I  still  reside  with  my 
daughter,  and  Intend  to  rmain  with  bar 
as  long  as  I  live.  She  Is  my  only  child; 
the  other  heirs  of  Mr.  Bryant  being  dilldren 
by  his  first  wife." 

ATitinHM  Lasater  testified:  "I  was  present 
at  the  time  when  the  deed  in  controversy 
from  my  paraits  was  executed  to  me.  I 
knew  that  tho  deed-  waa  made  In  oonsldera- 
tloQ  of  my  taking  care  of  my  fathw  and 
mother  during  tbelr  natural  lives,  and  I  ac- 
cepted these  terms.  My  fiither  and  mother 
had  been  living  with  me  for  several  years 
before  the  deed  was  executed,  and  continued 


to  live  wiUi  me  iq)  to  the  date  of  my  falber's 
death.  My  mother  stUl  Uvea  wltti  m^  and  I 
intend  to  take  care  of  her  until  She  dies. 
It  was  at  one  time  thought  that  my  father 
had  cancer,  hut  he  got  bettw  of  that  before 
he  died.  I  gave  blm  and  mother  every  care 
and  attention  that  could  be  bestowed  upon 
them,  and  Intmd  to  continue  to  do  so  in  re- 
gard to  my  mother  until  her  death.  I  knew 
that  the  deed  was  placed  in  the  bank  for  me." 

"N.  A.  Lasater,  the  husband  of  Annallsa 
Lasater,  testified  that  be  was  told  aboat  the 
execution  of  the  deed  and  Its  terms,  and 
agreed  to  the  same;  that  the  envelope  coor 
talning  the  deed  and  Mr.  Bryants  will  was 
delivered  to  Mm  after  Mr.  Bryant  died,  and 
that  he  filed  the  deed  tor  record;  that  be 
was  also  named  as  execubw  of  the  will. 

Two  other  witnesses  tsstlfled  that  were  well 
acquainted  with  EL  B.  Bryant,  and  tbat  be 
told  th^  he  had  executed  a  deed  to  bis 
daughter  Annallaa  lAsater  to  the  land  In 
controversy,  and  that  he  bad  idaced  the  deed 
in  Oie  bank  of  Mulberry,  and  Uiat  the  bank 
was  holding  it  fOr  his  daughttf. 

By  the  terms  of  the  will,  cerinln  specific 
bequests  were  made  to  the  children  of  Mr. 
Bryant,  other  than  Annallsa  Lasatw,  and 
the  amount  of  these  bequests  more  than 
absorbed  his  remaining  estate.  The^diancel- 
iar  foond  in  favor  of  appellees,  and  the  com- 
plaint was  dismissed  for  want  of  equity. 
The  case  is  here  on  appeal. 

[1]  Goonsel  for  appellees  seek  to  uphold 
the  decree  on  the  ground  that  the  deed  was 
in  escrow,  or  was  a  deed  as  In  the  nature 
of  an  escrow.  In  the  case  of  Masters  t. 
Clark,  89  Ark.  191.  116  8.  W.  186,  the  court 
said:  "To  constitute  an  instrument  an  es- 
crow, it  is  absolutely  necessary  that  the  de- 
posit of  it  shonld  be  irrevocable;  'that  is, 
that  when  the  instrument  Is  placed  In  the 
hands  of  the  depositary,  it  should  be  Intend- 
ed to  pass  beyond  the  control  of  the  grantor 
for  all  time,  and  that  he  should  actually  1o.se 
the  control  of  and  dominion  over  the  Instru- 
ment ;  for,  In  case  the  deposit  is  made  In  fur- 
therance of  a  contract  between  the  parties, 
the  contract  must  be  so  complete  that  it  re- 
mains only  for  the  grantee  or  obligee,  or 
another  person  to  perform  the  required  con- 
dition, or  for  the  event  to  happen,  to  have 
the  instrument  take  efilect  according  to  its 
import'  16  Cyc.  fi6S,  and  cases  dted;  1 
Am.  &  Bug.  Bncydopedla  of  Law  Ed.) 
836." 

In  the  case  of  Foster  v.  Mamfl^d.  3  Mete. 
(Mass.)  412,  37  Am.  Dec.  154,  Shaw,  Chief 
Justice,  speaking  for  the  court,  said : 
"Whether,  when  a  deed  is  executed,  and 
not  immediately  delivered  to  the  grantee, 
but  handed  to  a  stranger,  to  be  delivered  to 
the  grantee  at  a  future  time,  it  is  to  be  con- 
sidered as  the  deed  of  the  grantor  present- 
ly, or  as  an  escrow,  Is  often  matter  of  some 
doubt;  and  it  wlU  generally  depend  rather 
on  the  words  used  and  the  purposes  express- 


Digitized  by 


Google 


Ark.) 


PINE  T.  LASATER 


1149 


ed  than  upon  the  name  wfalcb  the  parties 
give  to  the  Instrument.  Where  the  future 
delivery  Is  to  depend  npon  the  payment  of 
money,  or  the  performance  of  some  other 
condition.  It  will  be  deemed  an  escrow. 
Where  It  la  merely  to  await  the  lapse  of  time, 
or  the  happening  of  some  contingency,  and 
not  the  performance  of  any  condition.  It  wUl 
be  deemed  the  enter's  deed  presently. 
Still  it  will  not  take  efFect  as  a  deed  nntll 
the  second  delivery ;  bnt  when  thus  deliver- 
ed, it  will  tate  effect  by  relation,  from  the 
first  deliveiT'  But  tbta  distinction  Is  not 
now  very  material,  becanse  where  the  deed 
Is  delivered  as  an  eserow,  and  afterwards, 
and  before  the  second  delivery,  the  grantor 
becomes  Incapable  of  maUng  a  deed,  the 
deed  shall  be  considered  as  taking  effect  from 
the  first  delivery,  in  order  to  accomplish 
the  intent  of  the  grantor,  which  wonld  other- 
wise be  defeated  by  the  Intervening  Inca- 
pacity." 

[2]  Tested  1^  this  rule,  we  think  the  gcmi- 
tention  of  connsel  for  appellees  Is  correct. 
An  agreement  -qton  the  part  of  the  grantee 
to  support  the  grantor  during  his  Hffttlmq 
Is  a  snffldent  consideration  for  a  deed  con- 
veying land.  Boyd  v.  Lloyd,  89  Axfc.  18^ 
110  8.  W.  S9a 

Hie  testlm<nLr  on  the  part  of  appedlees 
ahowa  that  appellee  *nnwiiKq  Lasatar  knew 
the  terms  of  the  deed,  and  accepted  than. 
In  compliance  therewith,  she  did  take 
care  of  her  father  and  mother  for  over  four 
years,  untU  her  father  died,  and  is  continu- 
ing to  take  care  of  her  mother  until  her 
death.  Both  she  and  Mrs.  Bryant  testified 
that  her  father  told  her  that  the  bank  was 
holding  the  deed  for  her.  Mrs.  Bryant  tee- 
tlfled  that  She  waa  Btm  Uving  tilth  ber 
daughter,  and  Intended  to  do  so  until  her 
deatb,  and  that  she  waa  satlsfled  Uiat  Uie 
deed  dioold  be  delivered  to  her  daughter. 
ThaB  It  will  be  seen  that  a^idlee  had  anb- 


Btantlally  performed  the  condition  in  the 
deed,  and  the  delivery  to  her  was  not  wrong- 
ful. 

[S]  Whether,  in  a  given  case,  the  delivery 
of  a  deed  to  a  third  party  to  be  delivered 
by  him  to  the  grantee  after  the  grantor's 
death  is  to  be  deemed  a  delivery  in  preesentl 
or  not  Is  generally  a  question  of  fact,  de- 
pending on  the  conduct  and  Intention  of  the 
parties  to  sach  transactions.  Battle  v.  An- 
ders, 100  Ark.  427,  140  S.  W.  S93.  and  cases 
dted. 

[4]  The  grantor  most  deliver  the  deed  to  a 
third  person  fOr  Oie  use  of  the  grantee,  and 
In  some  vray  express  bis  Intention  to  that 
effect;  and  at  the  time  of  such  deliveiy  to 
the  third  person,  be  must  part  both  with  the 
possession  of  the  deed  and  with  all  dominion 
and  control  over  it  We  think  that  under 
the  facts  shown  in  the  case  at  bar,  the 
chancellor  did  not  err  in  holding  that  the 
delivery  of  the  deed  to  the  cashier  of  Uie 
bank  was,  in  effect,  the  present  delivery  of 
it  to  be  held  by  the  bank  tor  tiie  benefit 
of  appellee  Annallwi  Lasater.  The  testl- 
mtmy  on  the  part  of  appellees  sbowa  that 
the  grantee  in  the  deed  was  present  when  It 
waa  executed,  knew  Its  terma,  and  accepted 
them.  The  grantor  told  his  wife  and  his 
daughter,  the  grantee  in  the  deed,  that  he 
would  place  It  In  tlie  bank  to  be  delivered  to 
the  grantee  after  his  deatli.  He  lived  for 
over  four  years  after  this  time  at  the  home 
of  title  grantee,  and  never,  by  word  or  act, 
showed  that  he  was  dissatisfied  vrith  having 
executed  the  deed,  nor  did  he  ever  attempt 
to  exerdae  any  «mtrol  or  dominion  over  the 
deed.  He  always  referred  to  the  place  con- 
veyed by  the  deed  as  being  his  daugbter'e, 
and  told  vaxiomi  perstms  that  he  had  deeded 
the  place  to  hie  daughter.  Under  these  ett- 
cumatanosa,  we  do  not  think  the  finding  of 
the  chanc^or  can  be  diatnrbed  on  appeaL 

Tbo  decree  will  be  affirmed. 
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In  re  NINETEENTH  STREET  IN  ECANSAS 
CITY. 

KANSAS  GITT  T.  MASTIN  REALTY  & 
MININO  CO.  «t  eL 

(Snpreme  Gonrt  of  MissotirL    Dec.  24.  1918.) 

1.  BVIDBNCB  (I  242*)— WlDENIKG  OF  STBKBT— 
AsSESSlfENT  OF  BENEFITS  AUD  DAHAOBB— 

Waiter  of  Ebbob. 

Where  a  property  owner's  authorized  agent, 
appearing  in  nis  stead,  testified  In  condemna- 
tK»i  ptoceedings  that  the  owner  wonld  be  sat- 
isfled  with  the  aeseasment  to  be  made  lo  long 
as  the  benefits  did  not  exceed  the  damages,  an 
assessment  made  bj  the  jur;  on  a  basis  more 
favorable  to  the  owner  than  such  testimony  au- 
tfaorixed,  could  not  be  distorbed  on  appeal, 
thout^  disqimtpoTtioimtc  to  aBseasmentB  against 
other  proper^. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent  Dig.  S  219;  Dec.  Dig.  {  242.*] 

2.  Evidence  ({  242*)— ^^stuiont  ov  Aobht— 
BiHDino  Effect. 

Where  a  property  ownw  authorlxed  an 
agent  to  represent  him  m  condemnation  proceed- 
ings, he  was  bound  by  the  agent's  testimony 
that  hlfl  inrincipal  wonld  be  satisfied  with  the 
assessment  so  long  as  the  benefits  did  not  ex- 
ceed the  damages,  though  sndi  agent  exceeded 
or  miBconceived  bis  iDstmctions. 

CDd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  I  219;  Dec.  DigrT242.*] 

Woodson,  J.,  (Jlsgentliig. 

En  Banc.  Api)eal  from  Circuit  Court, 
Jackson  County;  W.  O.  Thomas,  Judge. 

Condemnation  proceedings  by  Kansas  City 
against  the  Mastln  Realty  &  Mining  Com- 
pany and  otbers.  Vxom  the  Judgment,  de- 
fmdant  nanwd  appeala.  AfiOrmed. 

This  Is  a  condemnation  proceeding  under 
an  ordinance  of  Kansas  City  for  the  widen- 
ing of  Nineteenth  street  between  specified 
limits.  Proper  steps  were  .taken  in  the  cir- 
cuit court  as  prescribed  by  the  charter  of 
said  city,  and  a  jury  called  to  assess  the  re- 
spective benefits  and  damages  of  the  owners 
of  the  property  lying  within  the  benefit  dis- 
trict, who  returned  their  verdict  on  the  25th 
of  October,  1912.  On  the  trial  the  evidence 
showed  that  15  feet  of  the  south  side  of 
Nineteenth  street  '(running  east  and  west) 
were  taken  for  the  distance  of  three  blocks, 
in  order  to  widen  it  according  to  the  ordi- 
nance; that  appellant  owned  the  entire 
frontage  on  both  sides  of  one  of  the  three 
blocks  to  be  widened,  being  the  distance  be- 
tween McOee  street  and  Grand  avenue.  The 
amount  of  damage  assessed  the  ap[>ellant  was 
$38,000,  and  it  was  (diarged  as  benefits  In 
the  sum  of  $37,617.69.  The  only  part  taken 
by  appellant  during  the  trial  was  the  fol- 
lowing testimony  given  by  his  employ^  Isaac 
Temiwfsky.  "Q.  What  property  Is  It  you  rep- 
resent? A.  All  of  block  39,  Mastln'a  subdi- 
vision. All  we  have  to  say  In  the  case  Is,  we 
think  the  benefits  should  not  exceed  the 
damages.  That  Is  about  all  there  Is  to  say, 
as  we  own  on  both  sides  of  the  street  Cross- 
examination  by  Mr.  Cooper:  Q.  That  Is  the 


attitude  of  the  owners  of  the  MastUi  prop- 
erty— that  if  It  is  an  ofiTset,  the  damages  and 
benefits  be  equal,  they  are  satisfied?  A. 
sir.  Q.  Do  the  owners  of  your  property 
think  this  is  a  general  benefit  to  the  neigh- 
borhood and  to  the  property?  A,  Yes,  sir." 
After  the  verdict  appellant  duly  moved  for  a 
new  trial,  and  was  allowed  10  days  there- 
after to  file  affidavits  In  support  Within 
said  time  two  unsworn  statements  In  the 
form  of  affidavits  were  filed  by  appellant,  the 
one  signed  by  its  president,  the  other  signed 
by  its  agent  Isaac  Tempof^y.  In  substance, 
Mastin  stated  that  his  company  owned  cer- 
tain property  on  Nineteenth  street  within  the 
locality  where  it  was  to  be  widened :  that  he 
f&vored  the  widening  of  the  street,  and  un- 
dertook to  express  his  views  to  Isaac  Tem- 
pof sky  an  employe  of  his  company ;  that  be- 
ing out  of  the  dty  he  did  not  aK>ear  as  a 
witness  himself;  that  the  testimony  given 
by  Tempofsky  is  not  in  harmony  "with 
what  affiant  purposed  tonddng  the  widening; 
of  said  street,"  adding,  "Mr.  XenqioCBky'a  tes- 
timony  was  that  I  would  be  satisfied  as 
long  as  the  benefits  ^  not  exceed  the  dam- 
ages, or  vice  versa,  bot  he  did  not  Intend  to 
mean  on  my  benefits  or  my  dam^es,  bnt  of 
the  entire  property  tak^,  and  referring  also 
to  the  entire  benefits  and  damages.'*  He 
further  complained  that  the  verdict  of  the 
Jury  would  cause  him  to  lose  $3,500  after 
having  donated  the  property  for  the  wtdenlng 
of  the  street,  and  that  said  amonnt  of  $3,600 
should  have  been  allowed  him  as  damages 
for  reconatmotlon.  The  statement  <tf  Mr. 
Tempofsky  is,  to  wit: 

"In  the  Clrcalt  Goart  of  Jackson  Counts-. 
Missouri,  at  Kansas  City.  N.  68618.  In  the 
Matter  of  the  Opening  and  Widening  of 
Nineteenth  Street  from  the  East  line  of 
Maine  Street  to  the  West  line  of  McOee 
Street  State  of  Missouri,  County  of  Jack- 
son—sa.:  Isaac  Tempof&ky,  being  first  duly 
sworn,  says:  I  am  the  agent  of  the  Mastln 
Realty  4k  Mining  Company,  and  testified  be- 
fore the  Jury  having  under  consideration  the 
widening  of  Nineteenth  street,  Kansas  City, 
Mo.  I  have  read  the  aflldavit  of  T.  H.  Mas- 
tin,  filed  herein,  and  am  familiar  with  the 
contents  of  the  same.  That  It  was  my  pur- 
pose In  testifying  before  the  Jury  to  express 
the  thought  as  contained  In  Mr.  Mastln's  afiS- 
davlt,  and  If  the  Jury  got  a  different  im- 
pression I  certainly  misstated  myself,  or  the 
Jury  misconstrued  by  testimony.  Mr.  Mastln 
had  instructed  me  to  do  all  that  I  conld  to 
assist  in  the  enterprise  of  wld^itng  said 
street,  but  he  certainly  did  not  authorize  me 
to  give  t^e  company's  property  away  with 
snch  liberality  as  has  been  done  In  the  Jury's 
verdict.    [Signed]    Isaac  Tempofsky. 

"Subscribed  and  sworn  to  before  me  this 
29th  day  of  November,  1912.  My  commiadon 

expires  ,  191—.   ^  Notazy 

PubUc,  Jackson  Co.,  Mo." 
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The  motion  for  new  trial  was  ovemiled 
and  tbls  appeal  is  only  prosecated  hy  Mastln 
Realty  &  Mining  Company.  Other  evidence 
bearing  on  the  errors  complained  of  by  ap- 
pelant will  be  noticed  as  mucSk  as  Is  needful 
In  rnlins  upon  tibe  same. 

Boyle  &  Howell  and  Joa.  S.  Brooks,  all  of 
Kansas  Oity,  for  appelant  Mastln  Realt7 
Ai  Mining  Go.  A.  F.  Bvans,  aty  Counselor, 
and  Francis  M.  Hayward,  Asat  City  Counsel- 
or, both  of  Kansas  Olty,  for  leqKmdent 

BOND.  J.  (after  stating  tbe  facta  as 
above).  [1]  The  errors  assigned  are,  that 
the  jury  made  nnequal  and  disproportionate 
assessments  of  the  property  of  appellant 
The  evidence  shows  that  In  ratlmatlng  bene- 
fits the  jary  charged  a  sum  against  plaintiff 
In  excess  of  what  should  have  been  appor- 
tioned to  it,  considering  the  extent  of  the 
entire  benefit  district  and  considering  also 
the  proportions  of  the  total  benefits  which 
should  have  been  borne  by  it  and  by  other 
property  owners,  respectively;  this  was  par- 
ttcnlarly  the  case  as  the  relative  amount  of 
assesamenta  of  benefits  fomid  against  appel- 
lant and  one  TUney.  No  ai^rent  reason 
existed  for  the  discrimination  betweem  these 
two  parties,  since  the  Jury  awarded  one  of 
them  damages  for  reducing  his  lot  to  36  feet, 
and  assessed  against  tide  other  a  benefit  for 
reducing  his  lot  17  feet;  the  two  lots  being 
on  opposite  sides  of  the  street  In  view  of 
this  action  of  the  Jury  we  would  reverse  and 
remand  this  case  except  for  the  basis  afford- 
ed to  their  findings  by  the  testimony  of  Tem- 
po fsky,  who  was  sent  to  testify  before  them 
on  behalf  of  appellant  But,  considering  the 
testimony  and  the  statemoit  explanatory 
thereof  made  by  the  president  of  the  appel- 
lant corporation  and  submitted  on  Its  mo- 
tion for  new  trial,  we  do  not  fedl  at  liberty 
to  award  api>ellant  the  redress  it  would  have 
been  otherwise  entitled  to  on  tbls  appeal. 
There  was  no  misdirection  as  to  the  rule 
governing  the  assessment  of  benefits  and 
damages  to  the  various  proper^  owners  ex- 
pressed in  the  instructions  of  the  court 
which,  In  substance,  embraced  the  provisions 
of  the  charter  of  Kansas  Gltr  on  that  subject 
and  the  general  law  applicable  to  such  mat- 
ters. Webster  v.  K.  O.  ft  S.  By.  Co.,  116  Mo. 
loa  dt  118,  22  S.  W.  474.  The  seeming  dis- 
regard of  that  rule  by  the  verdict  of  the  Jury 
was  Induced  by  the  statement  on  the  witness 
stand  of  appellant's  accredited  agent  that 
aKwllant  only  desired  an  equation  of  bene- 
fits and  damages  In  the  assessments  which 
the  jury  might  make  for  this  desirable  street 
widening.  Api>ellant  got  that,  for  Qie  dam- 
ages given  it  sUghtly  exceeded  its  bnrdeis 
in  the  way  of  damages. 

[2]  II.  The  only  question  which  can  arise 
as  to  the  precluslveness  on  this  appeal  of 
the  testimony  given  for  appellant  on  the  trial 
is  whether  Tempofsky  was  authorized  by  it 


to  appear  as  Its  representative?  That  he 
was  so  employed  i»  clear  from  the  statement 
made  in  support  of  its  motion  for  new  trial ; 
and,  if  it  be  true  the  witness  exceeded  his 
instructions  or  misconceived  them,  still  he 
was  acting  within  tbe  apparent  scope  of  his 
agency  when  he  appeared  and  testified,  and 
hence  bis  principal  Is  just  as  much  bound  by 
that  testimony  as  If  It  had  conformed  in  all 
respects  to  the  directions  given  to  the  agent 
Mr.  Mkstin,  the  president  of  appeUant  saw 
fit  to  Itttrost  the  commnntcatlon  of  his  "atr 
tltnde  to  the  widening  of  Nineteenth  street" 
to  its  enployfi,  and,  fliat  conununlcatlon  hav- 
ing been  made  without  notice  of  any  limita- 
tions to  Om  court  end  jnrr,  the  verdict  ren- 
dered In  accordance  with  the  tesijUsony  thus 
adduced  Is  fast  as  tree  from  legal  objections 
as  If  it  bad  been  based  on  the  same  testlinonr 
f alUng  fn«n  Ilia  lips  of  the  presldait  of  the 
cozvoxation  It  he  bad  chosen  to  appear  as 
the  witness,  which  be  says  he  Intended  to 
do,  bat  Uiat  <m  aooonnt  of  abaokce  he  dele- 
gated that  task  to  his  agent  Tbe  law  is  the 
guardian  of  tbe  rights  and  propwtr  of  all 
persons,  bnt  It  does  not  rnidertabe  to  stand 
sponsor  for  their  fkUnre  to  enrclae  orffinary 
care  and  vigilance  In  tbe  managwnent  of 
their  own  business.  "T^llantibiu  et  non 
dormientibus  jnra  snbraolnnt"  If  any  Ion 
has  happened  to  appeUant  In  tbis  matter,  it 
resulted  simply  from  volantary  inattention 
to  his  private  bnslneBa.  Gayle  t.  Mo.  Oar  & 
Fdry.  Co.,  177  Mo.  loc.  dt  460,  76  8.  W.  987. 
Estea  T.  Nell,  188  Mo.  loa  dt  890,  63  S.  W. 
724. 

We  discover  no  reversible  error  In  tbe 
judgment;  It  is  affirmed. 

LAMM,  a  J.,  and  GBAVES,  BBOWN, 
WAIjKBB,  and  FABIS,  JJ.,  concw 

WOODSON,  jr.,  dissents. 


STATE  V.  WDnmARDT. 
(Supreme  Court  of  MissourL   Dec  24,  1918.) 

1.  BOBBEBT  (S  27*)— Includino  OmNSBS. 

The  crime  of  robbery  includes  all  the  ele- 
ments of  larceny,  with  me  added  acts  of  vio- 
lence or  pntdDg  in  fear,  so  that  in  a  prosecn* 
Uon  for  robbery,  if  there  is  subBtaodal  evidence 
that  the  taking  was  without  assault  or  piittiog 
In  fear,  defendant  is  entitled  to  submission  ca 
the  offense  of  larceny. 

[Ed.  Note.— For  other  eases,  see  Robbair, 
Cent  Dig.  SS  38-^;  Dee.  Dig.  |  27.*] 

2.  BOBBKBT  (f  27*)— iNOLnDIHO  OJIMBMB— 
FXTIT  Labcsht. 

Where  accused  was  charged  with  first  de- 
cree robbery  in  that  he  entered  a  saloon  and 
by  aetsing  and  choking  the  saloon  keeper's  wite 
forced  her  to  permit  him  to  take  f20  from  the 
cash  register,  which  he  carried  and  converted 
to  his  own  use,  and  be  testified  that  after  order- 
ing beer  be  passed  behind  the  bar,  oi>ened  the 
cash  register,  and  removed  the  money,  but  did 
not  choke  or  threaten  to  choke  the  saloon  keep- 
er's wife,  who  was  In  charge  of  the  saloon,  and 
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did  nothing  to  pat  her  In  fear,  it  ms  error  tor 
the  court  to  renise  to  charge  on  petit  Urcenr- 

[Ed.  Note.— For  other  cases,  see  Rohbery, 
Cent.  Dig.  W  S8-40;  Dec.  Dig.  |  27.*] 

Walker,  J.,  dissenting. 

In  Banc.  Appeal  from  St  Louis  Glrcalt 
Oonrt;  Leo  S.  Rasslenr,  Judge. 

Andrew  Weinhardt  was  convicted  of  rob- 
t>eE7  in  the  first  degree  and  he  appeala  Be- 
Teraed. 

Defendant  appeals  from  a  Judgment  of  the 
circuit  court  of  St  Louis  city  sentencing  him 
to  serve  five  years  In  the  penitentiary  for  the 
alleged  crime  of  robbery  In  the  first  degree, 
as  denounced  by  section  4S80,  R.  8.  1909. 
The  evidence  on  the  part  of  the  state  strong- 
ly tended  to  prove  that  defendant  entered  a 
saloon  kept  by  one  Eoebb^  and  by  seizing 
and  choking  Kbdjbe's  wife,  who  was  tempo- 
rarily In  charge  of  said  saloon,  forced  her 
to  permit  him  to  take  about  $20  from  the 
cash  register  which  be  carried  away  and 
converted  to  his  own  use.  It  Is  unnecessary 
to  liununbw  t2ds  opinion  with  the  detailed 
evidence  on  the  part  of  the  state — it  amply 
supports  the  verdict  and  judgment  The  only 
error  assigned  upon  which  defendant  serious- 
ly Insists  for  reversal  is  the  failure  of  the 
trial  court  to  Instruct  the  Jury  on  the  crime 
of  petit  larceny.  Defendant's  learned  coun- 
sel assert  that  the  defendant's  evidence  tends 
to  prove  that  be  did  not  use  any  violence  to- 
wards Mrs.  Koebbe,  and  did  not  place  her 
in  fear  of  Immediate  injury  to  her  person 
while  be  was  taking  the  money,  and  there- 
fore the  court  should  have  given  his  request- 
ed Instruction  on  petit  larcray. 

That  part  of  defendant's  testimony  which 
it  la  contended  presents  Uie  Issue  of  petit  lar- 
ceny- Is  as  fbllows :  **Q.  Did  yon  drink  any 
beer  In  the  sahxm,  Andreas?  A.  I  asked 
for  a  glass  of  beer.  Q.  Was  It  served?  Did 
yon  get  it?  A.  Tea,  sir.  Q.  Now,  tell  the 
Jnry  what  happened,  in  yonr  own  way,  as 
near  as  you  remember  it.  A.  Mrs.  Koebbe 
was  standing  b^ilnd  the  bar,  and  we  was 
making  fun  there,  talking  like  that  and  I 
walked  behind  the  bar  and  rang  the  cash 
roister  and  took  the  money  out,  and  ahp  sa^ 
I  should  don*t  hurt  her.  Q.  Speak  loudiW. 
A.  She  told  me  that  I  should  don't  hurt  lux, 
and  I  says,  'No,  I  alnt  going  to  do  nothing' 
and  I  walked  right  ontcdde.  That  is  all  I  know 
about  It  Q.  Did  you  ttfce  the  money?  A. 
Tea,  sir.  Q.  That  Is  all  you  know  about  it? 
A.  Tea,  sir.  Q.  Now,  Andreas,  I  will  ask  you 
did  you  grab  her  by  the  throat,  or  put  yonr 
hands  on  her,  or  threaten  to  kill  her,  or  any- 
thing like  that?  A.  No,  sir;  not  a  word  like 
that  She  was  excited  and  nervous,  and  sbe 
was  standing  there  talking.  Q.  But  you  did 
take  the  money,  did  you?  A.  Yea,  sir.  Q. 
Th«i  when  you  got  the  money  what  did  you 
do?  A.  I  walked  out  *  *  *  Q.  And  you 
told  her  that  you  wasn't  going  to  kill  her  If  | 
she  didn't  holler?   A.  No,  sir ;  I  Just  told  her  I 


I  wouldn't  hurt  ha.  Q.  Toa  did  tdl  ber  tiiat 
you  would  sot  hurt  her  If  sbe  did  not  bollerl 
A.  sir.  Q.  What  did  you  say  to  her?  A. 
I  Just  said  to  ber,  'I  ain't  going  to  hurt  yon.' 
She  said:  'Don't  hurt  me;  take  all  yon 
want'  Q.  And  Just  before  you  went  behind 
there  you  ordered  a  glass  of  beer  and  she  set 
that  on  tbe  counter?  A.  Tes.  sir.  Q.  And 
Instead  of  talcing  tba  beet,  that  is  whoi  yoo 
ran  bdilnd  h^?  A.  No,  sir;  she  took  the 
nldcel  and  went  to  put  It  In  the  register,  and 
I  walked  back  there.  Q.  You  t^  this  Jury 
you  did  not  touch  her  at  all?  A.  Yes,  sir. 
Q.  And  had  not  threatened  to  kill  her?  A. 
No,  sir.  •  •  •  Q.  I  will  ask  you  whether 
you  told  this  officer,  Sergeant  Hnssey,  or  any 
other  of  these  officers,  that  you  had  gotten 
Mrs.  Koebbe  by  the  throat  or  threatened  to 
kill  her?  Did  you  teU  them  anything  like 
that?  A.  No.  sir.  Q.  Did  anything  like  tliat 
happen,  as  near  as  you  can  remember?  A. 
Mo,  sir.  •  •  •  Mr.  Shaner :  You  say  then, 
if  I  understand  yonr  correctly,  tbat  you 
know  everything  that  you  did  on  the  indde 
of  that  saloon,  but  you  are  not  sure  of  every- 
thing you  did  on  the  outside;  is  that  cor- 
rect? Answer  tliat  yes  or  no.  Judge  Zatib- 
rltz :  I  object  to  that  He  hasnt  stated  that 
A.  I  know  I  didn't  do  much  on  the  Inside^ 
Just  took  that  money  and  walked  out ;  that 
is  all  I  done.  *  *  *  Q.  If  you  were  drunk 
and  don't  know  what  you  did,  you  don't 
know  but  what  you  put  your  hands  on  this 
woman  there,  as  she  says  you  did,  do  yon? 
A.  I  know  I  didn't  do  that  Q.  You  didn't 
touch  that  old  woman  in  there?  A.  N<^  sir. 
Q.  That  is  correct?  A.  Yea,  sir." 

Zachrltz  &  Zachrits^  of  St  Loul%  for  ap- 
pellant John  T.  Barker,  Atty.  Gen.,  and  W. 
T.  Rutherford,  Asst  At^.  Gen.,  for  tbe  State. 

BROWN,  J.  I.  Wbenthls  case  was  beard  1b 
division  2  of  this  court,  the  writer  was  of 
the  opinion  that  deCendantfs  own  evid^ice 
amounted  to  an  admis^(m  that  at  the  time 
be  took  the  money  from  the  cash  register 
he  placed  ISib.  Koebbe  In  fear  of  Immediate 
Injury  to  her  person,  and  flierefore  I  fki- 
vored  the  afflrmanee  of  the  Judgment  ai^ealed 
from.  But  upon  a  reugumeat  of  the  case 
In  banc,  and  a  re-exandnatlon  of  0ie  evi- 
dence, I  am  convinced  that  the  testimony  of 
defendant  did  warrant  an  Instruction  on  tlie 
crime  of  petit  larceny. 

[1]  The  crime  of  robbery  In  Che  first  de- 
gree Includes  all  the  elements  of  larceny,  with 
the  added  acts  of  vUAsMce  or  putting  in  fear. 

so  that,  under  section  4904.  R.  S.  1909; 
If  there  was  substantial  evidence  that  in 
taking  the  money  from  Koebbe's  casb  regis- 
ter tbe  defendant  did  not  assault  lbs. 
Koebbe  nor  place  her  In  tear  of  immediate 
injury  to  her  person,  then  it  became  the  do- 
ty of  tiie  trial  court  to  instruct  the  Jnry 
that  it  might  find  defmdant  guilty  of  petit 
larceny,  provided  It  believed  that  be  took. 
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stole,  and  carried  away  the  money  from 
Koebbe's  cash  register,  and  that  he  was  not 
fidlty  of  robbery  as  tibat  erime  was  defined 
in  the  Instmctlonfl.  Though  Mrs.  Koebbe 
may  hare  been  scared,  that  fact  alone  does 
noV  convert  defendant's  acts  in  taking  the 
money  Into  the  cilme  of  robbery,  onless  he 
intentionally  did  or  said  someOinc  which 
placed  bee  In  fear  of  Immediate  Injury  to 
her  person. 

[2]  However  Improbable  the  testimony  of 
deteidant  may  have  been,  the  court  could 
not  refuse  to  submit  it  to  the  Jnry.  By  re- 
fofllng  end  failing  to  give  any  instruction 
on  the  Grime  of  petit  larceny  the  oonrt  ai^ 
bitraxily  refused  to  allow  tho  Jury  to  con- 
sider deCendanf  8  ovldaice,  and  tbweby  com< 
nlMed  revenible  earn.  State  t.  Bichard- 
son,  194  Ma  826^  92  8.  W.  949;  State  t. 
McBroom,  288  Bfo.  496.  141  8.  W.  1120; 
State  T.  Hoag,  282  Mo.  808,  loe.  dt  816,  134 
8.  W.  S09 ;  and  State  t.  Bldstmn  287  Mo. 
273,  loe.  dt  288,  140  &  W.  904. 

OOier  aUeced  errors  are  assigned  by  de- 
fendant, bat,  it  errors  at  all,  th^  are  not 
likely  to  re-occur  npon  another  trUl  of  this 
cause;  therefore  we  have  not  considered 
them. 

For  the  error  of  the  drcult  court  in  fall- 
ing to  submit  to  the  jury  the  Issue  of  petit 
larceny  as  presented  by  defendant's  evi- 
dence, Its  Judgment  most  be  reversed,  and 
the  cause  remanded  for  a  new  trlaL  It  la 
■0  ordered.  AU  ccmcur,  except  WALlfBR, 
who  dlasente  in  separate  opinion  filed. 

WALKER,  J.  I.  I  do  not  concur  In  the 
majority  opinion  In  its  holding  that  an  In- 
struction for  petit  larceny  was  authorized 
upon  the  testimony  of  appellant;  upon  this 
testimony  he  was,  if  not  guilty  of  robbery, 
entitled  to  on  acquittal.  He  denies  the  as- 
sault, and  as  confirmatory  of  his  testimony 
that  he  did  not  put  the  woman,  who  was  In 
possession  of  the  money,  In  fear  of  Immedi- 
ate injury,  he  says,  "I  told  her  I  wouldn't 
hurt  her,"  to  which  she  replied :  "Don't  hurt 
me;  take  all  you  want"  In  the  absence  of 
an  assault  or  putting  in  fear,  one  or  the 
other  necessarily  essential  to  the  crime,  there 
can  be  no  robbery,  and,  If  the  owner  of  the 
property  under  these  circumstances  consent- 
ed to  the  taking  of  the  same,  there  la  almnt 
an  equally  vital  essential  to  the  existence  of 
the  lesser  offense,  and  there  can  be  no  larceny, 
tt  Is  elementary  that  the  crime  of  larceny  al- 
ways Includes  the  taking  and  conversion  of 
property  without  the  consent  of  the  owner. 
Hence  there  can  be  no  larceny  if,  as  the  ap- 
pellant contends,  the  owner  voluntarily  part- 
ed with  the  possession  of  the  property.  State 
V.  Court,  225  Mo.  609,  814,  125  S.  W.  451; 
State  V.  Anderson,  186  Mo.  25,  35,  84  S.  W. 
946;  State  v.  WaUer,  174  Mo.  618,  523,  74 
8.  W.  842;  State  v.  Storts,  1S8  Mo.  127,  137. 
89  8.  W.  488.  This  rule  is  so  universal  that 
fbB  employment  of  fbrther  space  in  ttie  dte- 
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tton  of  authorities  In  its  support  Is  not  neces- 
sary, except  to  say  that  It  has  been  held  in 
Colorado  that,  when  property  Is  taken  with 
the  consent  of  ttie  owner,  no  mat^  how 
guilty  may  have  been  the  purpose  and  intent 
of  the  taker,  there  Is  -no  larceny.  Connor  v. 
People,  18  Colo.  873,  38  Fac.  159,  25  L.  B. 
A  341^  36  Am.  St.  Rep.  295.  Measuring  tiie 
grade  of  the  offmse  by  appellant's  testimony 
alone,  he  was  thereftnro  not  entitled  to  an  In- 
atmctiim  for  petit  larceny,  and  th«  trial 
court  ruled  correctly  in  refusing  same. 

n.  However,  there  is  another  equally  oo- 
gent  reason  'wfbj  Qie  Instructton  should  not 
have  been  given.  While  it  la  true  that  a  de- 
fendant, when  charged  with  an  offense  con- 
sisting of  diiferent  grades,  or  where  one  (tf- 
tenae  indndefl  another,  may  be  entitled,  un- 
der proper  testimony,  to  an  instruction  for 
a  lesser  grade  of  oftenae  than  the  one  with 
which  be  Is  charged,  although  his  testimony 
altme  may  afford  the  basis  for  such  an  in- 
struction, there  is  a  well-established  excep- 
tion to  this  rule,  viz.,  that  the  testimony,  on 
which  the  Instruction  for  a  lesser  grade  of 
offense  is  based,  must  not  be  Inconslatent  and 
unreasonable  when  compared  with  all  the 
other  testimony  in  the  case,  and,  if  bo,  it 
should  not  be  given. 

In  view  of  a  different  announcement  of 
the  rule  in  State  v.  Richardson,  194  Mo.  326, 
344,  92  S.  W.  649,  which  Is  not  and  does 
not  assume  to  be  supported  by  any  authority, 
to  the  effect  that  a  defendant  is  entitled  to 
such  an  Instruction  as  we  have  referred  to, 
no  matter  how  inconsistent  and  unreasonable 
may  have  been  his  statements,  we  deem  it 
not  Improper  to  summon  at  least  a  few  of 
the  well-reasoned  anthorltiea  in  this  Juris- 
diction to  bear  witness  in  opposition  to  the 
rule  as  thus  announced. 

In  State  V.  Nelson,  118  Mo.  124,  23  S.  W. 
1088,  the  accused  was  convicted  of  an  as- 
sault with  intent  to  kill,  in  having  shot  at 
an  officer  with  a  pistoL  The  court  held  that, 
while  a  defendant  In  a  criminal  case  has  a 
right  (which  we  do  not  question  here)  to  tes- 
tify as  to  the  Intent  with  which  he  did  the 
act,  he  Is  not  ^titled  to  an  Instruction  upon 
his  oral  testimony  where  It  is  contradicted 
by  the  physical  facts. 

In  Payne  v.  Railroad,  136  Mo.  562,  683,  38 
S.  W.  308,  314,  the  court  holds  In  passing  up- 
on certain  testimony  not  deemed  Id  accord 
with  the  physical  facte  that :  "Bven  in  crim- 
inal cases,  cases  involving  liberty  or  life,  we 
have  repeatedly  ruled  that,  If  a  party  testifies 
directly  In  the  f&ce  of,  and  In  opposition  to, 
obvious  physical  facts,  neither  courts  nor  Ju- 
ries are  bound  to  stultify  themselves  by  giv- 
ing credence  to  such  testimony" — dtlng  in 
support  thereof  a  number  of  Missouri  cases. 

In  State  v.  Pollard,  139  Mo.  220.  228,  40 
S.  W.  949,  952,  this  court  says:  "Heretofore 
we  have  said,  and  we  have  frequently  repeat- 
ed the  observation,  that  neither  courte  nor 
Juries  are  required  to  yield  cndonce  to  the 
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statements  of  a  witness  who,  to  save  himself 
from  Justly  merited  panlshment,  challenges 
the  array  of  all  the  physical  facts  In  the  case, 
and  then  boldly  Invokes  Instrnctioas  based 
upon  such  simulated  evidence" — citing  in 
support  thereof  some  six  earlier  cases  dedd- 
ed  by  this  court 

In  State  v.  Hamilton.  170  Mo.  377,  70  S. 
W.  876,  an  assault  with  intent  to  kill,  it  was 
held  that  an  instruction  will  not  be  author- 
ized where  the  defendant  testifies  that  he 
shot  simply  to  scare  parties  add  not  to  do 
them  any  harm;  that  his  Intention  will  be 
measured  and  estimated  by  his  acts,  and  not 
by  his  subsequent  explanatory  words. 

In  State  v.  Fraga,  199  Mo.  127,  136.  97  S. 
W.  898,  it  Is  held  in  a  murder  case  that, 
where  the  facts  are  clearly  inconsistent  with 
the  defendant's  account  of  the  homicide,  he 
is  not  entitled  to  an  instruction  on  the 
ground  of  self-defense  citing  in  support 
thereof  a  number  of  cases. 

In  State  r.  Vaughan,  200  Mo.  1«  22,  98  S. 
W.  2,  it  is  held  that  where  the  d^endant  tes- 
tifled  to  a  pretended  agreement  and  distinct 
understanding  with  others  that  no  one 
should  be  hnrt  or  killed  in  the  perpetration 
of  a  felony  agreed  tipon,  whlcih  testimony 
was  Inconsistent  with  the  physical  facts,  the 
court  should  for  that  reason  alone  refuse 
such  an  InstrQctloit.  Gourts  are  not  required 
to  yield  creitoice  to  the  statement  of  a  de- 
fendant absolutely  inconsLstent  with  the 
physical  facts  and  base  an  Instruction  on 
such  simulated  evidence. 

In  State  v.  King,  203  If o.  060^  671,  102  S. 
W.  S16,  a  murder  caa^  tiie  defendant  sought 
to  have  the  court  give  an  Instruction  for  a 
lower  degree  <tf  homicide  baaed  on  Ills  own 
testimony,  which  was  refused  on  the  ground 
that  it  was  in  contradicttos  of  all  the  other 
testimony  In  the  case,  and  that  "neither 
courts  nor  Juries  are  required  to  stulUfy 
tbemselves  by  rejecting  the  immutable  facts 
in  the  case." 

In  State  r.  Arnold.  206  Uo.  689,  600,  106 
S.  W.  641,  an  assault  with  Intent  to  UlU  the 
court  hol^  that  neither  courts  nor  Juries  are 
required  to  accept,  as  true,  evidence  whldi 
contradicts  the  admitted  physical  facta  In  a 
cas& 

In  State  v.  Tucker,  232  Mo.  1,  18, 133  S.  W. 
27,  it  is  held  that  where  the  statements  of  the 
defendant  so  contradict  the  physical  facts, 
and  his  conduct  was  su  unreasonable  and  In- 
consistent with  the  experience  of  mankind, 
that  the  court  was  not  bound  to  believe  him 
and  instruct  the  Jury  on  his  testimony  for  a 
less  grade  of  the  offense  than  murder  in  the 
first  degree. 

A  brief  review  of  the  facts  in  the  case  at 
bar,  under  the  rule  announced  In  the  author- 
ities cited,  win  enable  it  to  be  determined 
whether  an  InstrucUon  for  petit  larceny 
should  have  been  given. 

Appellant  and  his  cousin,  both  under  the 
influence  of  liquor — a  fact  repeatedly  sought 


to  be  emphasized  by  the  counsel  for  the  de- 
fense during  the  trial — went  to  Koebbe's 
saloon,  at  the  time  in  charge  of  his  wife,  and, 
findii^  her  alone,  the  cousin  remained  out- 
side evidently  on  the  lookout,  while  appel- 
lant caught  Mrs.  Koebbe  by  the  throat  and 
told  her  to  shut  up ;  that,  if  she  did  not,  he 
would  kill  her.  He  then  dragged  her  about 
half  the  length  of  the  counter  or  bar,  to 
where  the  cash  register  was  located,  and, 
while  holding  her  wXOi.  one  hand,  he  opened 
the  roister  with  the  other  and  took  out  tbe 
money.  During  this  time  di«  «a«  not  able 
to  speak,  but,  recovering  bar  voLoe,  she  said: 
"Ton  can  have  that  money,  hot  leave  ma 
alone;  dont  kill  ma"  He  then  dragged  ber 
ba(*  to  tlie  &iA  of  tbe  counter  or  bar,  and 
ran  out ;  this  in  brief  la  tbe  testimony  ft>r 
the  state  ezc^  that  the  police  offloKs,  who 
arrested  appelant  and  his  oousln,  teatllled 
that  both  made  statmoita  admlttlzig  tbe  of- 
fense as  charged. 

The  probative  force  of  evidence  must,  tin- 
der all  circumstances,  be  measured  by  the 
standards  of  average  human  intelligence  and 
the  ordinary  experience  of  men.  Taking  In- 
to consideration  the  fact  that  the  appellant 
was  bent  on  taking  the  money,  which  is  not 
disputed,  the  testimony  for  the  state  is  not  a 
strained  or  distorted  account  of  what  prob- 
ably happened.  A  woman  of  Mrs.  Koebbe's 
station  and  environment,  especially  when  em- 
ployed as  a  barkeeper  in  her  husband's  ab- 
sence, was  little  likely  to  be  alarmed,  mucb 
less  intimidated,  by  any  words,  altboogta 
framed  as  threats,  of  a  man  under  tbe  in- 
fluence of  liquor.  As  the  appellant  was  of  tbe 
same  nationality  as  Mrs.  Koebbe,  and  had 
lived  from  boyhood  in  the  neighborhood, 
he  doubtless  knew  her  personally  and  realized 
full  well  that  notblz^  short  of  an  assault, 
coupled  with  threats,  would  enable  him  to 
accomplish  bis  purpose^  He  onployed  botb, 
and  forcibly  bdd  her  wUle  be  robbed  tbe 
roister. 

Defendants  In  criminal  cases  should,  un- 
der all  circumstances,  be  accorded  fair  and 
impartial  trials ;  but  where  aa  in  this  case 
the  proof  of  guilt  Is  oonvinclnA  and  Oie 
statementa  ol  tbe  defendant  are  so  contra- 
dictory to  and  Inconsistent  with  all  the  other 
testimony,  we  cannot,  without  subscribing  to 
the  vlolaUon  of  a  rule  in  the  administration 
of  the  criminal  law,  which  we  regard  as  es- 
tablished beyond  cavil,  agree  with  the  ma- 
jority that  the  instruction  in  question  should 
have  been  given. 

A  most  earnest  and  v^rous  defense  was 
made  by  counsel  for  the  appellant,  and  he 
was  allowed  such  latitude  that  the  transcript 
is  replete  with  testimony  in  his  client's  be- 
half, which,  under  a  proper  regard  for  the 
rules  of  evidence,  should  have  been  excluded; 
notwithstanding  thle  the  Jurors  under  their 
oaths  found  beyond  a  reasonable  doubt  that 
appellant  was  guilty  aa  charged,  and  this 
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flndlng  was  approved  hj  tb»  trial  conrt  in  Its 
oremiliiiff  of  the  motion  for  a  new  trial. 

We  are  therefore  of  the  oi^on  that  the 
judgment  of  the  tdal  conrt  should  be  of- 
flnned. 


BOARD  OF  COM'RS  OF  TUBERCULOSIS 
HOSPITAL  DIST.  OF  BUCHANAN 
COUNTY  T.  PETER. 
(Sapreme  Court  of  lOaBoazi.   Z>e&  24,  181S.) 

1.  CoNsimmoiut  I*aw  48*)— StiLTOT»- 
Validitt. 

A  statute  will  not  b«  held  nnconatitutlona] 
by  the  conrto  onleas.  after  viewing  it  with  ev- 
ery presninption  in  iti  bvor,  there  is  no  rea- 
sonable doubt  that  it  is  vlokitive  of  Uie  organic 
law. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  S  46 ;  Dec.  Dig.  f  48.*] 

2.  TAXATlOWfJ  38*)— Taxirq  Powbb— Tobkb- 
CULOSIS— "PXTBUO  PUBPOSB." 

Laws  1911.  p.  130.  i  8,  as  amended  by 
Laws  1913,  pp.  143  et  seq.,  establishing  a  taber- 
colosis  district  in  B.  county,  and  providing  for 
the  levy  of  a  tax  to  support  the  same  within 
such  district,  provided  for  the  levy  of  a  tax  "for 
a  public  purpose,"  within  Const  art  10,  |  S, 
providing  that  taxes  may  be  levied  and  col- 
lected for  public  purpoBes  only,  etc. 

[Ed.  Note.— For  other  case^  see  Taxation, 
Cent  Dig.  {  67;  Dec  Dig.  |  8&* 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  pp.  681S-5817;  ToL  8.  p.  7773.] 

3.  Taxation  (|  29*)--OoNaTiTOTioHAi,  Paovi- 
sn>HS— Taxing  Fowxb— Lhotation-'Hob- 

PITAL  DlBTBIOI  —  "MuKiaiPAI.  COBFOKA- 
TION." 

Const  art.  10,  |  1,  providing  that  the  tax- 
ing power  may  be  exercised  by  the  General  As- 
sembly for  state  purposes  only,  and  by  counties 
and  other  municipal  corporations  under  au- 
thority granted  to  them  by  the  General  Assem- 
bly for  county  and  other  corporate  purposes, 
is  a  limitation  on  the  sources  of  the  taxing 
power,  and  hence  did  mt  authorise  the  Legis- 
lature to  confer  sudi  power  on  a  hospital  dis- 
trict which  could  not  be  regarded  as  a  "mu- 
nicipal corporation." 

[Bd.  Note.— For  other  eases,  see  Taxation, 
Oant  Dig.  i  eo;  Dee.  Dig.  f39.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4620-1627;  toL  8,  p.  7726.] 

4.  OOUHTIBS  (S  190*)--OOUNTT  L«VT— LUaXA- 
mOM— Statu  TB8—1 MVALIDITT. 

Const  art  10.  i  11,  provides  that  taxes  for 
county  purposes  may  be  levied  at  a  rate  not  ex- 
ceeding 85  cents  on  the  $100  valuation,  and 
authorises  an  increase  of  the  rate  for  the  erec- 
tion of  public  buildings,  etc.,  on  authority  grant- 
ed by  two-thirds  of  the  qualified  voters,  etc 
^eld,  that  Laws  1911,  p.  180,  I  8,  as  amended 
by  Laws  1913,  pp.  143  et  seq..  creating  the 
board  of  commissioners  of  the  tuberculosis  hos- 
pital district  of  B.  county,  and  authorizing  an 
additionid  levy  for  hospital  purposes  equal  to 
26  cents  on  tl(e  |100  taxable  valuation,  was 
violative  di  the  CtHistitution  and  onsustainahle. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  303,  304;  Dec.  Dig.  {  190.«] 

En  Banc.  Appeal  from  Circuit  Court, 
Buchanan  County;  Wm.  D.  Rnsfc,  Judge. 

Petition  by  the  Board  of  Commissioners 
of  the  Tnbercnlods  Hospital  District  of  Bu- 
chanan Gotmty,  for  the  levy  of  a  tax  for 
the  support  (tf  the  district,  nnSet  Laws  1911, 


p.  130,  {  8,  as  amended  by  Iaws  101;f,  p.  143 
et  seq..  in  which  James  J.  Peter  interwied 
and  filed  objections.  From  a  decree  denying 
such  relief,  petitioner  appeals.  AJSrmed. 

Corry  C.  Ferrell,  C.  P.  Strop,  and  Culver 
&  Phillip,  all  of  St.  Joseph,  for  appellant 
Spencer  &  Landla,  of  St  Jos^h,  for  respond- 
ent 

LAMM,  a  J.  PlalDtUr  appeals  from  the 
judgment  of  the  Buchanan  circuit  court  in  a 
proceeding  to  obtain  an  order  from  that 
court  directed  to  the  conn^  court  of  Buchan- 
an county  requiring  the  latter  to  levy  cer- 
tain taxes  theretofore  "levied"  by  the  Board 
of  Commissioners  of  the  Tuberculosis  Hospi- 
tal District  of  Buchanan  Count?;  the  order 
being  denied. 

In  1911  the  General  Assembly  enacted  a 
statute  prescribing  a  method  for  the  creation 
of  public  tuberculosis  hospital  districts,  the 
appointment  of  boaida  of  commissioners  for 
such  districts  when  organized,  and  prescrib- 
ing the  duties  and  powers  of  such  boards, 
among  them  the  power  to  levy  taxes,  to  es- 
tablish and  maintain  public  tuberculosis  hos- 
pitals and  dispensaries.  Laws  of  1911,  8  8, 
p.  130.  In  conformity  with  that  act  an  Sec- 
tion was  held  in  Buchanan  county  in  No- 
vember, 1912,  resulttog  In  a  favorable  vote, 
the  organization  of  a  district,  and  the  ap- 
pointment by  the  Governor  of  a  board  of 
commisslonera  (hereinafter  called  the  board). 
Such  board  organized  in  conformity  with  the 
act  and  the  district  became  "a  body  corporate 
and  politic"  by  the  name  and  style  of  the 
ToberculoslB  Hospital  District  of  Buchanan 
County.  Section  2.  In  1913  (Laws  of  1913,  p. 
143  et  seq.)  the  General  Assembly  repealed 
sectloD  8  of  the  act  ct  1911,  and  In  Ueu 
ther^f  enacted  four  new  ones,  Tiz.,  8,  8a, 
8b,  and  8c.  There  was  also  an  emergency 
clause  putting  the  amendatory  act  into  im- 
mediate effect  on  its  approval,  which  hap- 
pened March  20,  1913. 

A  summary  of  sections  8,  8a,  and  8b  may 
not  be  amisB.  (Section  8c  pertains  to  bond 
issues  to  acquire  lands  and  erect  hospitals 
and  improvements  thereon,  etc..  but,  as  that 
power  is  not  In  question  in  this  cause,  we 
shall  say  nothing  about  It) 

Section  8  gives  the  board  power  by  resolu- 
tion to  levy  annually  a  tax  of  not  exceeding 
one-fourth  of  1  per  cent  on  each  doUar  of 
the  aggregate  of  the  aSscBsed  valuation  of 
all  property  of  every  kind  within  said  dis- 
trict, subject  to  taxation  for  state  and 
cottuly  purposes,  and  shown  by  the  last  pre- 
ceding  assessment,  to  be  used  by  the  board 
for  the  support,  maintenance,  and  operation, 
additions  and  Improvements,  or  all  other 
necessary  and  proper  expenses  of  carrying 
out  the  purpoaes  for  which  the  district  was 
created.  Such  resolution  Is  to  be  certified  to 
the  proper  prosecuting  attorney  or  dty  coun- 
sellor, as  the  case  may  be. 

Section  8a  provides  that  the  prosecuting 


•Ver  othw  eases  see  umm  tople  sad  seetton  NUHBBB  In  Das.  Dig.  a  Am.  Dig.  Kay-No.  Series  a  Rep'r  Indaxw 
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attomor  or  dty  eounBellor,  as  Qie  case  may 

be,  on  receipt  of  such  resolntion  certifying 
tliat  a  levy  had  been  directed,  ahall  Imme- 
diately present  a  petition  to  Uie  circuit  court 
of  Ms  county  setting  forth  the  facts  and 
specifying  the  reascms  why  such  tax  should 
be  assessed,  levied*  and  oollecfeed;  whereop- 
on  such  court,  on  being  satisfied  that  such 
levy  1b  authorized  by  law,  and  that  the  as- 
sessment, levy,  and  collection  thereof  will 
not  be  In  conflict  with  the  ConstltutUm  and 
laws  of  this  state,  shall  make  em  order  di- 
rected to  the  ooan^  court,  commanding  It  to 
have  assessed,  levied,  and  collected  said 
tRx,  and  shall  ei^orce  such  order  by  man- 
damut  or  otherwise.  This  drcnit  court  order 
is  to  be  certified  to  the  cotinty  court,  and 
thereat  It  becomes  the  duty  of  such  county 
court  "to  include  the  tax  levy  so  ordered  In 
the  annual  levy  to  be  made  for  the  current 
year  for  state  and  county  *  •  •  purpos- 
es." Thereat  such  levy  shall  be  carried  out 
on  all  the  assessment  boolcs  of  property  with- 
in the  district  and  8u<di  taxes  shall  be  col- 
lected by  the  collector  at  the  same  time  and 
In  the  same  manner  that  state  and  county 
taxes  are  collected.  When  collected,  such 
tax  Is  to  be  turned  over  to  the  treaaarer  of 
the  board,  and  provision  Is  made  for  suits 
to  enforce  payment  or  to  collect  the  same 
without  suit  precisely  as  provided  by  the 
laws  relating  to  collection  of  taxes,  and  such 
taxes  are  made  a  lien  upon  the  property  sit- 
uate in  the  district  the  same  as  other  taxes. 

Section  8b  prescribes  that  the  board  shall 
have  power  to  make  one  tax  levy  of  one- 
fourth  of  1  per  cent,  of  each  dollar  of  the 
assessed  value  of  taxable  property  In  the 
district  (to  be  ascertained  as  In  section  8a) 
for  the  purpose  of  paying  for  lands  condemn- 
ed or  purchased  for  tuberculosis  ho^itals, 
and  for  erecting  improvements,  reconstrnct- 
Ing  hospital  buildings,  etc.,  such  levy  to  be 
subject  to  the  same  provisions  enumerated 
in  section  8a,  and  to  be  collected  In  the 
same  way. 

Following  the  p&ssage  of  that  amendatory 
act,  to  wit,  on  the  Slst  day  of  March,  1913, 
the  board  passed  a  resolution  levying  a  tax 
of  one-fourth  of  1  per  cent  of  the  assessed 
value,  on  all  taxable  property  situate  In  said 
district,  having  regard  to  the  assessihent  for 
state  and  county  purposes  for  the  preceding 
year,  and  such  steps  were  taken  thereafter 
that  the  prosecuting  attorney  of  Buchanan 
county  became  charged  with  the  duty  of  pre- 
senting a  petition  to  and  obtaining  an  order 
from  the  drcnit  court  directing  the  county 
court  to  levy  such  tax.  Such  petition  In  the 
name  of  the  board  he  presently  presented, 
showing,  inter  alia,  that  the  district  had  no 
lands,  buildings,  or  other  equipment  to  car- 
ry out  the  purposes  for  which  it  was  created, 
and  that  the  levy  was  necessary  for  the  ac- 
quisition of  lands,  the  erection  of  buildings, 
and  the  maintenance  of  hospitals  for  the 
treatment  of  persons  suffering  from  tubercn- 
losis,  no  levy  having  been  theretofore  made 
for  such  purposa  He  further  informed  the 


court  that  the  levy  and  coItecHon  of  tte  t*x 
were  not  in  conflict  with  the  Oonstitntlon  or 
laws  of  this  stata  Presentiy  a  hearing  was 
had  on  issues  made  by  the  pleading  of  one  Fe- 
ter,  who  intervened  as  a  householder  and  re^- 
dent  taxpayer  of  the  county,  on  leave  grant- 
ed. Intervener  alleged  that  the  valuation  of 
the  property  dtuate  in  Budutnan  ooun^  is 
in  excess  of  930,000,000  for  taxation  potpos- 
es ;  that  under  the  Constitution  (section  11. 
art  10)  there  could  not  be  levied  for  county 
purposes  in  aai&  county  a  tax  !n  exoeai  of 
SS  cents  on  the  |100  valuation ;  that  a  levy 
at  that  rate  was  flie  usual  <me  in  that  ooan- 
ty,  and  was  necessary  for  county  purposes, 
and  that  the  levy  of  the  proposed  tax  of  one- 
fourth  of  1  per  cent  of  eadi  dollar,  L  e^.  25 
cents  on  each  tlOO  of  valuation)  would  be  in 
contravention  of  that  constitutional  provt- 
slon;  and,  farther,  that  not  only  la  tlie 
amendatory  act  of  1013  unconstitutional  in 
the  particular  mentioned,  but  that  It  was 
violative  of  eectiona  1  and  S  aC  article  10 
of  the  Gonstttution,  for  that  the  porpoee 
for  ^ich  the  levy  is  made  Is  prohibited 
thereby.  The  court  found  t2ie  averments  of 
the  petition  tme  except  that  one  averring 
the  constitutionality  of  the  amended  act 
It  held  contra  on  that  point;  and  refused  to 
make  the  order  on  the  ground  that  the  act 
of  the  L^slature  purporting  to  authorize 
such  order  violates  the  Constitution,  and 
hence  confers  no  Jurisdiction  to  make  such 
order.  Accordingly  it  dismissed  the  petition 
and  adjudged  costs  against  plalntiiC.  As 
said,  an  appeal  was  prosecuted  from  tfae 
Judgment  of  the  court  denying  the  order  and 
dismissing  ttie  petition.  The  cause,  advanc- 
ed on  motion,  was  submitted  on  briete  on 
both  ddes  and  oral  axgnment  by  atvellant 

There  are  propositions,  smne  of  law,  others 
of  fact  which  it  cannot  be  amiss  to  Uy  down 
as  a  foreword,  to  wit: 

[1]  (a)  Oourts,  out  of  solemn  respect  to 
the  lawmaker,  never  Impute  to  him  an  In- 
tention to  drcnmvent,  abn^te  or  impair  a 
ctmsUtutional  provision;  hence  they  ap- 
proach the  question  of  the  constitutionality 
of  a  law  with  great  caution,  view  it  from  all 
angles  and  In  all  its  aspects,  giving  free  play 
to  a  strong  (even  violent)  presumption  in 
favor  of  its  validity ;  hence,  too,  they  never 
declare  a  law  void  unless  its  nullity  and  in- 
validl^  are  placed,  in  their  Judgment,  be- 
yond a  reasonable  doubt ;  hence  (and  most  of 
all)  every  allowable  art,  part  and  act  of 
Jndidal  power,  every  wise  and  benign  rale 
of  construction  and  Interpretetion,  should 
be  astutely  levied  upon  and  exercised.  In  so 
interpreting  the  law.  If  possible  in  reason, 
that  none  of  Its  parts  perish.  Ex  parte  Lov- 
ing, 178  Mo.  loc.  dt  208  et  seg.,  T7  S.  W. 
508;  State  ex  reL  v.  Warner,  107  Mo.  loc. 
cit  666,  94  S.  W.  062;  In  re  WdUngton  et 
al.,  Petitioners,  16  Pick.  (Mass.)  loc.  dt  96. 
26  Am.  Dea  631 ;  State  ex  reL  v.  Mcintosh, 
205  Mo.  loc.  dt  602, 103  S.  W.  1078;  State  ex 
rel.  V.  St  louis,  241  Mo.  ]0&  dt  M7,  146  S. 
W.  801. 
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Bat  it,  when  all  la  done  for  It  tbat  can  be 
done  in  reason.  It  appears  that  there  can  be 
no  two  ways  about  it,  bnt  that  the  law.  vio- 
lates the  Conatltntlon,  Uien  the  paramonnt 
authority  of  that  instmment  breaks  the  law. 
It  becomes  a  mere  empty  noise,  and  is  as  If 
It  never  had  been  at  alL  To  declare  a  8ta^ 
ate  nnconstltntional  is  the  exercise  of  a  high 
and  delicate  bat  necessary,  judicial  power, 
to  be  fearlessly  used  If  need  calls  and  there 
is  no  way  out  of  it  In  no  other  way  known 
to  Intelligent  men  can  a  government  by  wrlt- 
ten  constitution  exist  except  there  be  power 
somewhere  to  make  statutes  square  with  that 
Instrumrat,  and  to  say  whethw  or  no  they 
do.  That  high  power  Is  now  lodged  wifh  the 
courts,  there  it  has  been  for  generationB,  and 
there  It  must  remain  until  the  people  by  the 
ezerdse  of  fh^r  sovereign  will,  expressed  in 
a  constitutional  way,  take  it  away  and  lodge 
It  elsewherew 

(b)  So  vast  and  Imminffiit  is  the  peril 
struck  at  by  tile  statute,  so  surely  has  science 
ediown  as  in  these  latter  times  that  mankind 
is  not  (as  once  was  thought)  helplessly  bound, 
as  by  a  decree  of  fate  (to  wit,  by  some  dread- 
fal  and  immntable  law  of  heredity),  to  be  the 
pathetic  victim  of  an  Incurable  and  Inherited 
disease,  tuberculosis,  so  surely  is  the  benign 
object  of  the  law  directed  to  tbe  vrtUtae  of 
the  peoi^e  in  protecting  them  from  a  scoarge 
bred  by  infection,  a  scourge  that  Is  "communi- 
cable, preventable  and  curable,"  that  kills 
one-tenth  to  one^eventh  of  all  onr  people 
and  one-third  of  all  who  die  betweoi  the  ages 
of  18  and  46—1  say,  In  view  of  such  premises, 
my  personal  feelings  in  deciding  this  cause 
are  expressed  in  the  first  part  of  the  Judg- 
ment of  Crewe^  C  J.,  In  the  matter  of  the 
petitions  of  Lord  WlUougbby  and  the  Earls 
of  Oxfbtd  and  Derlqr  amait  the  noble  house 
of  De  Tere  and  the  earldom  of  Oxford,  pend- 
ing and  adjndged  in  the  high  court  of  Parlia- 
meat.  In  the  first  year  of  Oharles  I  (Sir  Wil- 
liam Nonas'  B«p^  voL  1,  p.  26)  viz.:  "I  have 
lab<ned  to  make  a  covenant  with  mys^  that 
affection  may  not  press  upon  my  Jndgment; 
for  I  suppose  tium  la  no  man,  that  hath  any 
apprdiension  of  gentry  and  nobleness,  bnt  bis 
affection  stands  for  the  continuance  of  so 
noble  a  name  and  house,  and  would  take  hold 
of  a  twig  or  twine  throd  to  uphold  it"  For 
"gentry  and  nobleness,"  read  *^bllc  weal," 
and  for  "name  and  house,"  read  "statate," 
and  the  excerpt  Jnstifles  itself  to  me  as  ap- 
poslte. 

(It  may  not  be  getting  too  far  afield  ft>r 
correct  Jadldal  discourse  to  observe  that  the 
dtscrimlDatlng  scholar  who  has  not  access  to 
the  old  reirart  may  thank  me  for  citing  him 
to  2S2  ATo.  p.  — ,  where  the  remainder  of 
Chief  Justice  Crewe's  observations,  one  of  the 
most  notable  and  rugged  examines  of  un- 
alloyed eloquence  that  ever  fell  from  judicial 
Hps,  may  be  found  quoted  In  the  funeral  ora- 
tion of  Judge  Philips  In  the  memorial  serv- 
ices at  our  bar  for  our  late  Brother  GANTT.) 

Despite  our  respect  for  the  motive  of  the 


statute  and  our  labor  to  sustain  it,  we  are 
constrained  to  fttUow  the  ccAd  reason  of  the 
thing  in  the  beaten  path  of  interpretation 
and  sustain  the  jodgmoit  instead,  as  will 
now  appear. 

(g)  It  is  argued  for  respondent  that  the 
statute  is  void  because  violative  of  section  1. 
art.  10,  of  the  Constitution,  reading:  "The 
taxing  power  may  be  exercised  by  the  Gener- 
al Assembly  for  state  purposes,  and  by 
counties  and  otiter  municipal  corporations, 
under  authority  granted  to  them  by  tiie  G&i- 
eral  Assembly,  for  county  and  other  corpo- 
rate purposes." 

It  is  further  argued  that  it  violates  sec- 
tion 8  of  article  10,  reading:  "Taxes  may  be 
levied  and  collected  tor  public  purposes  only. 
They  diall  be  uniform  upon  the  same  class 
of  subjecto  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  all  taxes  shall 
be  levied  and  collected  by  general  laws." 

[2]  OL)  It  Is  not  apparent  why  the  purpwe 
to  be  subserved  by  die  tax  in  question  Is  not  a 
pubUo  |»w|>ose  within  the  intendment  of  sec- 
tion 3,  supra.  The  evil  in  the  mind  of  the 
Constitution  maker,  and  blaioned  forth  in  his 
Instmment,  was  the  danger  of  a  misuse  of 
the  taxing  power  for  private  purpoaea,  and 
we  are  not  willing  to  hold  that  the  statute 
comes  within  the  mischief  interdicted  there- 
by. The  argument  of  respondent  in  that  be- 
half is  faintly  developed,  and  if  there  were 
no  other  constitutional  obstacles  In  the  way 
of  the  statute,  we  would  be  Inclined,  at  first 
blush  and  without  at  this  time  pursuing  the 
matter  in  all  ite  ramifications  and  bearings, 
to  hold  that  sUtute  well  enough  from  that 
angle. 

[3]  (2)  Coming  to  section  1  of  article  10^  su- 
pra. It  is  an  unQuestlonable  limlteUon  on  the 
sources  of  the  taxing  power.  It  Is  a  plain 
provl^n  made  by  plain  men  for  plain  men, 
locating  that  power  in  only  two  places,  name- 
ly, in  the  General  Assembly  for  state  pur- 
poses, and  in  counties  and  "other  municipal 
corporations"  for  "corporate  purposes."  It 
can  be  looked  for  at  no  other  ^ces  than 
those  two.  If,  now,  the  act  of  Ifill  had  not 
been  amended  by  the  act  of  1918,  it  would 
have  stood  as  a  palpable  violation  of  the  C(m- 
stitution  In  that  regard;  for  the  act  of  1911 
granted  the  taxing  power  to  the  board  of 
commlsdoners  of  the  toberculosis  hospital 
district— a  source  of  taxing  power  strange  to 
the  Constitution,  and  a  statutory  invention 
so  clearly  outside  of  the  provisions  of  that 
Instrument  as  to  be  a  daring  and  dangerous 
innovation.  It  cannot  be  held  that  the  hos- 
pital district  Is  a  municipal  corporation  with- 
in the  purview  of  section  1,  supra.  Black's  L. 
Diet  (2d  Ed.)  tit  "Municipal  Corporations." 
Where  would  the  end  be  on  that  road?  What 
other  new  source  of  taxing  power  would  come 
In  if  the  constitutional  barrier  Is  to  be  thus 
overleaped  or  broken  down?  The  maxim 
"withstand  beginnings"  could  nowhere  be  bet- 
ter applied  than  by  stamping  out  such  here- 
sy when  it  first  rears  Ito  head.  The  act  of 
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1918  obTiously  was  intended  to  bring  the  law 
within  constitntlonal  sanctions  In  that  par- 
ticular. True,  it  directs  that  the  board  by 
resolution  may  levy  a  tax  rate  in  a  given 
amoont.  The  use  of  the  word  "levy"  was  un- 
fortunate; for  by  common  usage  that  word 
expresses  a  concept  Inseparably  and  Intrinsi- 
cally connected  with  the  taxing  power.  But 
the  act  of  1013  requires  the  arouchmoit  of 
the  county  court  and  a  levy  by  Ox&t  body  as 
a  c(mdltlon  precedent  to  the  consummation 
of  a  legal  tax  levy,  so  that  the  act  of  1918 
may  be  interpreted  to  mean  that  Uie  county 
court  must  make  the  le^,  but  may  not  do  so 
unless  the  board  has  ttieretofore  by  resolu- 
tion reqnlxed  It  to  be  done.  The  word  **lery" 
in  the  grant  of  power  to  Oie  board  might  be 
construed.  In  a  plncb,  to  be  a  mere  preUml- 
nary  arO&e  or  requisition  evldaidng  the  offi- 
cial action  of  the  board  upon  the  amount 
necessary  for  the  purposes  in  hand. 

Section  1  of  article  10,  under  review,  uses 
the  phrase  "corporate  purposes."  That  Is  a 
tooad  term,  intentionally  left  broad  and  gen- 
eral, and  to  be  broadly  construed  or  inter- 
preted. We  are  not  prepared  to  say  It  dora 
not  mean  county  purposes  or  city  purposes, 
as  the  case  may  be;  and  what,  in  turn,  is 
a  city  or  county  purpose  must  be  determined 
by  a  reference  to  the  whole  body  of  the  learn- 
ing on  Oiat  score.  We  will  not  go  into  that 
field  because  roads,  bridges,  the  care  of 
paupers,  of  the  insane,  of  prisoners,  official 
salaries,  the  care  of  public  buildings,  etc, 
have  usually  beoi  coniddered  county  purposes 
within  the  purview  of  rer^ue  laws  and  the 
adminlstratlTe  details  of  county  business, 
and,  faftving  In  mind  the  settled  breadth  and 
scope  of  county  purposes  as  evidenced  by  a 
group  of  stetutes,  we  are  not  prepared  to  say 
that  a  Btatutoi7  scheme,  involving  the  pre- 
vention and  cure  of  infectious  diseases  im- 
periously menacing  the  public  health,  and  the 
care  of  those  who  are  afflicted  therewith, 
who  are  indigent,  at  public  expense  In  the 
same  public  hospital  with  those  who  can  pay 
and  are  required  to  pay,  as  here,  would  not 
be  such  essential  part  of  Uie  public  welfare 
as  would  become  a  corporate  purpose-^  e., 
a  county  purpose— within  the  fair  Intend- 
ment of  the  broad  constitutional  term. 

The  provision  of  the  act  of  1913  requiring 
tiie  resolution  of  the  board  to  be  lodged  with 
the  prosecuting  attorney,  and  requiring  that 
officer  to  present  a  petition  to  the  circuit 
court  in  order  that  the  legality  of  the  tax 
levy  be  predetermined  by  that  tribunal,  and 
that  the  county  court  should  only  move  un- 
der the  direction  and  order  of  the  circuit 
court,  has  two  aspects,  viz. :  In  one  it  would 
appear  at  first  blush  that  the  lawmaker  en- 
tertained Budi  serious  doubts  of  the  validity 
of  his  enactment  that  he  interdicted  Its 
enforcement  except  on  the  viae  and  avouch- 
ment  of  the  circuit  court.  But  looked  into, 
that  la  not  so;  for  the  other  is  that  the 
lawmaker,  out  of  abundant  cauUon,  was  but 
squaring  his  enactment  with  those  provi- 


sions of  the  General  Statutes,  commonly 
known  as  the  "Cottey  Act"  (Laws  1879,  p. 
185)  carried  forward  as  live  law  In  some  of 
the  sections  of  article  5,  c.  117,  R.  S.  1900. 
entitled  "Taxation  and  Bevenue."  The  Cot- 
tey act  provides  for  the  same  Mnd  of  an  ap- 
plication to  the  circuit  court  and  puts  the 
same  limitation  on  the  exercise  of  the  tax- 
ing power  In  some  of  its  features;  hence  all 
sinister  significance,  in  the  way  of  a  sup- 
posed doubt  In  the  lawmaker's  mind,  must 
be  put  to  one  side.  Aa  at  present  advised, 
we  see  no  insuperable  obstades  to  the  law 
in  section  1,  art  10,  of  the  Constitution, 
standing  alone;  but  that  section,  as  well 
as  section  3,  supra,  must  be  read  in  connec- 
tion with  section  11  of  article  10  of  the 
Constitution,  for  they  pertain  to  the  same 
subject-matter,  and  are  strictly  in  pari  mate- 
ria.' Brooks  T.  Schultz,  ITS  iSo.  2S»|  77  S. 
W.  861. 

[4]  (d)  It  is  argued  for  respondent  that 
section  11,  art  10.  of  the  Constitution  Is 
violated  by  the  amendatory  act  of  1913, 
and  this  ■  contention  presente  the  decisive 
question  and  discloses  the  fetal  blonlsh  In 
the  act  That  section  la  long  and  we  repro- 
duce only  thoae  parte  material  hat^  tIil: 
''Taxes  for  county,  •  •  •  purposes  may 
be  levied  on  all  snbjecte  and  <rt>Jecte  of  taxa- 
tion. •  •  *  For  county  puriioses  the  an- 
nual rate  on  property;  *  *  *  la  counties 
having  thirty  million  dollars  or  moret  said 
rate  shall  not  exceed  thirty-flTe  cokte  on  the 
hundred-dollar  raluation.  •  •  •  Vor  One 
purpose  of  aecting  public  buildings  In  eoou- 
tles,  cities  or  adiool  districts,  the  rate  of  tax- 
ation herein  limited  may  be  Increased  when 
the  rate  of  such  increase  and  the  purpose 
for  whldi  it  la  Intoided  shall  have  been  sub- 
mitted to  a  Toto  of  the  peasflB,  and  two- 
thirds  of  the  qoallfied  Toters  of  vath  county, 
*  *  *  voting  at  mUh  dectlim,  shall  vote 
therefor.  The  rate  herfein  allowed  to  eadt 
county  shall  be  sscertalned  by  th»  amonnt 
of  taxable  property  therein,  acoordiag  to  tbtr 
last  asBessmmt  for  state  and  county  purpos- 
es; *  *  *  said  restrictions  as  to  rates 
shall  apply  to  taxes  ot  every  kind  and  de- 
scription, whether  general  or  fecial,  except 
texes  to  pay  valid  Indditedness  now  exist- 
ing or  bonds  whldi  may  be  issued  In  rmew- 
al  of  sndi  indebtedness.  •  •  That 
part  of  section  11,  above,  referring  to  the 
erection  of  public  buildings  and  the  increase 
of  taxation  therefor  upon  the  vote  of  two- 
thirds  of  the  qualified  voters  of  the  county, 
may  be  laid  out  of  view  for  the  purposes  of 
the  instant  case,  because  the  facts  do  not 
bring  the  case  within  that  provision,  and  no 
contention  is  made  by  appellant  that  the 
tax  levy  in  Judgment  stands  on  that  foot  or 
Is  validated  thereby.  Neither  is  it  contend- 
ed by  appellant  that  the  proposed  tax  enters 
Into  and  becomes  an  Int^ral  part  of  the 
35  emta  on  the  $100  authorized  to  be  levied 
for  county  purposes. 
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The  case,  tben,  must  stand  or  fall  on  the 
proposition  tbat  tbe  proposed  lery  Is  In 
addition  to  tbe  35  cents  allowed  by  tbe  Cod- 
stitatlon  for  "cotrnty  purposes."  Evideaitly 
tbat  was  the  theory  of  tbe  lawmaker.  Oth- 
erwise AB  ^tbe  constitutional  levy  of  35 
cents  for  roads,  bridges,  the  care  of  the 
Insane,  paupers,  criminals,  and  tbe  current 
expenses  of  the  county  for  salaries,  Jury 
service,  care  of  public  buildings,  and  what 
not,  Is  to  be  depleted  by  a  deduction  of  a 
25-cent  levy  on  the  f  100  for  tbe  taberculoala 
bOBpltal  district,  then  all  the  usual  and 
needful  activities  of  the  county  would  be 
crippled  by  starvation  into  a  state  of  sus- 
pended animation  akin  to  death.  Belf-evl- 
dently  bo  benevolent  an  act  as  tiie  one  under 
review  could  not  have  contemplated  bo  nn- 
boievolent  and  Injurious  a  result.  The  itch- 
ing idea  In  tbe  lawmaker's  mind  was  to 
progress-^  e»  to  keep  what  we  have  and 
get  more— not  to  go  backward  in  govern- 
mental purpose  and  action.  Tbe  lawmaker, 
then,  must  be  held  to  have  intended  his  act 
to  p^mlt  a  Iflvy  In  addition  to  the  35  cents 
permitted  by  the  Constitution,  and  appellant 
so  aigoee  in  a  brief  most  commendable  in 
tone  and  nncommonly  ingenlons  in  reason- 
ing. But  we  sball  not  follow  tbe  lead  of 
learned  connaeL  That  provlBi<m  of  the  Con- 
stitution may  neitber  be  struck  down  by 
tbe  General  Assembly  nor  Ignored,  nor 
cfvaded  by  deft  Indirection.  It  stands  there 
as  an  Inanrmonntable  barrier  to  an  Increase 
In  taxation  for  county  purposes  beyond  the 
maxtmom  nte  of  8B  cents  on  tbe  910(X  It 
goes  fortlm.  It  int^i^ta  itself.  It  de- 
clares that  the  restriction  shall  apply  to 
taxes  of  every  kind  and  description,  whether 
general  or  special,  exc^  taxes  to  pay  valid 
Indebtedness  now  existing,  or  bonds  which 
may  be  inoed  In  rmewal  of  such  indebted- 
ness. Looked  at  from  vrery  standpoint,  we 
baTe  come  to  rate  It  as  onr  boonden  duly  to 
so  wrUe  the  law.  The  student  in  Missouri 
Idstory  need  not  be  told  that  the  oonstttn- 
Uffioal  conTentton  of  1S76  met  at  a  time 
when  there  was  a  deep-golng  and  widespread 
popular  revulsion  from  higb  taxes  Incident 
to  a  prior  expansion  of  county  and  city  ex- 
penditnree  and  indebtedness  and  a  present 
contraction  of  dabt-paylng  [ability.  That 
convention  provided  remedies  therefor  with 
nn^rlng  and  unmistakable  words.  It  left 
no  loopholes  for  evasion  or  bars  down  in 
that  bebalf.  It  encompassed  public  frugal- 
ity by  setting  impassable  metes  and  bounds 
to  taxation,  public  exi>radltare  and  the 
creation  of  public  indebtedness.  Its  Instru- 
ment must  be  construed  by  courts  so  as  to 
preserve  its  si^t  and  further  its  purpose. 
"Ita  lex  scripta  est" 

I^  peradventure,  the  state  baa  outgrown 
prescribed  taxation  limits,  or  new  discover- 
ies bare  been  made  or  a  new  public  aratl- 
*nent  has  aprang,  demanding  as  a  matter  of 


social  Justice  and  public  welfare  that  the 
bard  and  fast  limits  of  the  present  Constitu- 
tion no  longer  are  adequately  responsive  to 
tbe  people's  needs,  then  the  remedy  Is  not 
for  this  court  to  emasculate  or  whittle  away 
the  permanent  law  by  refinements,  but  it  Is 
for  the  people  to  at  all  times  cry  aloud  (vide 
Cato's  Iteration  and  reiteration  anent  the 
destrnctlon  of  Carthage)  for  an  amendment 
to  the  CoDstitotlon  in  a  straightforward 
constitutional  way,  or  to  frame  and  adopt 
a  new  one. 

Unless  tbe  proposed  tax  be  construed  to 
be  for  corporate  purposes,  which  we  think 
(and  have  ruled)  are  equivalent  to  county 
purposes.  It  has  no  constitutional  warrant 
9t  all. 

We  are  referred  to  principles  of  law  per- 
mitting the  levy  of  special  assessments  for 
local  Improvements*  as  for  example,  for 
park,  street,  levee,  and  drainage  purposes. 
But  those  benefit  assessments  have  been 
validated  because,  in  their  essence,  while 
referable  to  the  taxing  power  in  a  sense, 
they  are  not  taxes  in  a  oonstttntlonal  auise,' 
but  stand  on  a  distinct  principle  not  at  all 
applicable  hoe.  Th^  are  taxes  only  in  a 
loose  and  coUoaalal  bbbbo,  and  not  in  a  con- 
stitnttonal  or  legal  sens&  We  cite  a  case  or 
BO  to  tbe  point  (from  one  disown  all):  Far. 
rar  v.  8t  LouiB»  80  Ma  loa  dt  S87  et  seq., 
and  cases  cited  and  reviewed;  Kansas  City 
T.  Bacon,  147  Mo.  loa  dt  282,  4S  S.  W.  86a 
Appellant's  case  cannot  prosper  on  the  the- 
ory validating  apedal  assessments  for  local 
Improvements.  Tbe  tax  levy  here  sought 
is  of  a  tax  strlctity  so  by  name  and  Ixy  Inher- 
ent qnauiy.  We  ban  no  donbt  the  act,  in  the 
particulars  in  Judgment,  Is  unconstitutional. 
It  follows  that  the  dxcnit  court  did  right  in 
refusing  to  order  a  tax  levy. 

Let  tbe  Judgment  be  affirmed. 

WOODSON,  OBAVBS,  WALKER,  and 
FABIS,  JJ.,  concur.  BBOWN,  J.,  dubltante. 
BOND,  J.,  concurs  In  result 


LUEDBB8  T.  ST.  LOUIS  ft  B.  F.  B.  CO. 
(Sapreme  Court  of  Mlssourlt  Division  No.  1. 

Dec  6,  1913.)  *" 
1.  CoNsnrunoHAL  Law  (}  801*)— Death  (1 

9*)— Dun  Pbocbss  or  Law— Lzabilitt  for 

Pebsonai.  Injuries. 

Bev.  St  1909.  {  M25,  providing  tbat  when 
a  person  shall  die  from  on  injury  received 
through  the  negligence  of  any  person  engaged 
in  running  a  locomotlTe,  car,  etc.,  the  oWner  of 
tbe  vehicle  sliall  forfeit  and  pay  as  a  penalty, 
etc.,  the  sum  of  not  less  than  $2,000  and  not 
exceeding  $10,000,  in  the  discretion  of  the 
Jury,  is  not  a  delegation  to  the  jury  of  tlie  leg* 
Islative  power  of  fixing  penaltiea  so  as  to  de- 
prive one  of  his  prop^ty  without  due  prooass 
of  law. 

[Ed.  Note. — For  other  cases,  see  CTonstltDtion- 
al  Law,  Cent  Dig.  §g  848-850,  857:  Dec.  Dig. 
I  301;*  Death,  Cent.  Dig.  }  11;  Dec.  Dig,  f 
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2.  Railroadb  (I  76*)— USK  of  SiBsm— Ex- 
tent OF  Right. 

Where  a  railroad  company  Is  permitted  by 
a  municipality  to  lay  Its  tracks  in  a  street,  tbe 
extent  of  Its  rights  in  the  street  la  measured 
by  the  permission  given,  together  with  such 
lawful  orainances  aa  define  and  regulate  its  use, 
and,  within  such  limits,  its  rights  in  tbe  street 
are  upon  an  equality  with  the  rights  of  the  pub- 
tic;  each  must  re^Mct  the  rights  of  the  other, 
having  due  regard  to  the  nature  of  the  nse  by 
each. 

[Ed.  Note.— For  other  caatB,  ko  Railroads, 
Cent  Dig.  H  190,  196,  199-201;  Dec  Dig.1 
76.*] 

8.  Raixaoadb  (S  236*)  — Ubb  or  Stbebts  — 

POWBS  TO  CONTBOI,  AND  RE017I.ATE. 

As  a  municipality  may  Impose,  aa  a  con^ 
dition  to  its  grant  to  a  railroad  company  of  the 
right  to  lay  ita  tracks  in  a  public  street  any* 
reasonable  regulation,  it  could  afterwards  pass 
a  speed  ordinance  and  make  other  regulations 
as  to  the  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  749 ;  Dec.  Dig.  §  236.*] 

4.  RAILBOADS  (S  38S*)— iNJUBtES  TO  Tbavel- 

KE— Use  op  STBEETB— tJABIUTT. 

A  railroad  company,  in  the  use  of  a  pub- 
lic street,  had  a  right  to  assume  that  ita  slg- 
nala  would  be  heard  and  obeyed  by  travelera 
in  the  street,  and  a  travder  in  the  street  had 
the  right  to  presume  that  the  railroad  would  ob- 
serve all  regalations  prescribed  by  law  for  his 
protection ;  henoe,  in  the  use  of  a  street  along 
which  a  railrmd  track  extended,  a  traveler  had 
tbe  right  to  presome  that  the  railroad  would  ob- 
serve an  ordinance  limiting  ita  speed  to  five 
miles  per  hour. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  89  1311-1313 ;  Dec.  Dig.  |  385.*] 

6.  Railboads  (S  398*)— Ihjtjbibs  tbou  Opxb- 
ATtoN*  IN  Stbeet— Excessive  Spkbd— StJFn- 
ciEiroT  OP  Evidence. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  tnteatate  run  over  by  a  train  in  a 
public  street  on  which  tracks  extended,  held  to 
justify  a  finding  that  the  speed  of  the  train  was 
excessive  in  view  of  an  ordinance  limiting  the 
speed  to  five  miles  per  hour. 

[EA.  Note.— For  other  cases,  see  Railroada, 
Cent  Dig.  ||  1356,  1368-13&;  Dec  Dig.  i 
39a*] 

6.  EVIDBNOK  ({  5*)— JUDICIAI.  NOTICE— DIS- 
TANCE Between  telgobaph  Poles. 

Ttiis  court  will  take  judicial  notice  of  the 
fact  that  telegraph  poles  are  more  than  160 
feet  apart. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  M;  Dec;  Dig.  {  0.*] 

7.  RaIZAOADB  (I  898*}— iHJUBIES  Fbok  Opeb- 

ation  m  Stbebt— Pboxucatb  Cause  of  In- 

JUBT. 

Evidence,  In  an  action  for  the  deatti  of 
plalntilTs  inteatate  run  over  by  a-  train  in  a 
public  street,  held  to  Justify  a  finding  that  the 
excessive  speed  of  tbe  train  was  the  proximate 
cause  of  the  accident. 

[E>3,  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1356,  1358-1363;  Dec.  Dig.  1 
398.*] 

8.  Railboads  (S  381*}— Cabb  Requxbbd  of 
Person  on  Tbaoe. 

A  person  walking  along  a  railroad  track  in 
a  public  street  along  which  the  tracks  extended 
was  bound,  after  he  saw  a  train  approaching, 
to  use  the  care  that  an  ordinarily  prudent  per- 
son would  have,  under  (ba  drcomatancea,  used 
to  get  off  the  track. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1285-1293 ;  Dec.  Dig,  §  381.*] 


9.  Railboads  H  400*)— Gbossino  Accidkkt- 
Action- Question  fob  Jubt— Coftbibuto- 
BT  Nboliobnce. 

Whether  plaintiff's  intestate  used  aocb  cart 

was  properly  submitted  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  RailroadiL 

Cent.  Dig.  8S  1365-1881 ;  Dec.  Dig.  |  400.*] 

Graves  and  Lamm,  JJ.,  dissenting  In  part 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  R.  G.  Baney,  Judge. 

Action  by  Johanna  Lneders  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Moses  Whybark,  of  Cape  Girardeau,  W.  T. 
Evans,  of  St  Ix>ui8,  and  A.  P.  Stewart,  of 
Cape  Girardeau,  for  appellant  Orr^  TTO- 
soD,  of  Cape  Girardeau,  and  Wilson  Cramer, 
of  Jackson,  for  reeipondenL 

BROWN,  a  This  suit  was  brought  In  tbe 
Cape  Girardeau  court  of  common  pleaa  Au- 
gust 23, 1907.  Tbe  plaintiff,  respimdent  taere^ 
is  tbe  widow  of  Henry  Luediss,  who  was 
killed  by  a  train  of  the  defendant  In  tbe  dty 
of  Gape  Girardeau  May  1, 1907.  She  sues  to 
recover,  on  account  of  bis  death,  $10,000,  the 
maximum  penalty  prescribed  by  section  2861 
of  the  Revised  Statutes  of  Ulasonrl.  1809,  aa 
amended  by  the  act  of  13,  1905  (page 
135),  being  section  6425  of  the  Beviaed  Stat- 
utes of  1900.  The  negUgence  charged  la  tbe 
violation  of  an  ordlnanoe  of  the  dtr  limit- 
ing the  speed  of  railway  oigines,  cars,  and 
trains  within  the  tits  to  five  miles  per  hour 
and  prescribing  a  fine  tax  its  violatlfm.  De- 
fendant demurred  to  tlie  petition  on  tbe 
ground  that  the  statute  Is  unconstltational 
because  it  vests  In  the  Jury  an  absolute  and 
arbitrary  discretion  as  to  the  amoont  of  the 
recovery,  depriving  the  court  of  the  power  to 
control  it,  thereby  denying  to  the  defendant 
the  right  of  trial  by  jury  as  theretofore  en- 
joyed, and  depriving  it  of  property  without 
due  process  of  law;  and  also  that  it  closes 
the  court  against  and  denies  certain  remedy 
to  the  defendant  for  injury  to  his  property. 
The  demurrer  was  overruled,  and  the  point 
was  again  made  from  time  to  time  in  the 
progress  of  the  trial.  Tbe  question  of  consti- 
tutional construction  so  presented  Is  the  foun- 
dation of  the  jurisdiction  of  this  court  The 
defendant  answered  with  a  general  denial 
and  a  plea  of  contributory  negligence  by  jro- 
Ing  upon  defendant's  tracks,  and  by  failing  to 
step  off  the  track  when  be  saw  the  train  and 
was  warned  of  its  approadb. 

The  accident  occurred  on  Aquamsl  street, 
a  traveled  street  in  the  city  of  Cape  Girsir- 
dean  upon  which  defendant's  track  had  been 
laid  and  operated  for  many  years  along  tbe 
west  bank  of  the  Mississipi^  river.  The  de- 
fendant's shops  and  roundhouse  and  tbe 
trackage  connected  therewith  were  situated 
on  a  tract  of  land  "adjoining  the  river  In  the 
southern  part  of  the  city  through  which  its 
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main  track  extended,  from  the  Bouthem  lim- 
its, more  than  tbree-quartan  of  a  mile  Muth 
of  William  Btreet,  raacUog  the  river  bank 
where  Morgan  Oak  street  abntted  on  a  levee; 
thence  north  to  Good  Hope  atreet,  a  distance 
of  one  block  of  about  4jfO  feet;  thence  acroaa 
Good  Hope  street  to  WlUlam  street,  about 
620  feet  further;  thence  north  along  the  lev- 
ee In  AQoamai  street,  some  €35  feet  further; 
and  thence  in  the  same  general  direction  to 
defffiidant's  passenger  station,  and  through 
the  city.  The  freight  depot  was  a  consider- 
able structure  situated  on  the  east  side  of  the 
track  toward  the  river  between  Good  Hope 
and  WlUlam  streets,  and  between  the  main 
track  and  the  depot,  extending  from  Morgan 
Oak  street  to  a  point  between  the  south  side 
.  of  WlUlam  street  and  the  north  end  of  the 
depot,  was  a  side  track  used  for  loading  and 
unloading  cars.  The  grade  of  the  main  track 
from  Morgan  Oak  to  Good  Hope  street  was 
nearly  level;  and  from  Good  Hope  street 
north  to  and  beyond  the  place  of  the  accident 
descended  one  per  cent.,  or  one  vertical  foot 
In  each  100  horizontal  feet  At  the  time  of 
the  accident,  a  train  stood  on  the  side  track 
west  of  the  d^t  consletlng  of  a  couple  of 
freight  cars,  a  caboose,  and  the  engine,  which 
was  headed  south  so  that  the  cars  cleared  the 
switch  of  WlUlam  street  The  foot  travel 
along  Aquamsi  is  indicated  to  some  extent  by 
ttie  testimony  of  the  engineer,  who  said  that 
at  the  time  he  saw  Mr.  Lueders  on  the  track 
there  were  several  other  people  walking  along 
a  Uttle  beaten  path  by  the  west  end  of  the 
ties.  Mr.  Carleton,  a  witness  of  the  acd- 
dent  said  that  he  would  pass  up  and  down 
the  track  sometimes  a  dozen  times  a  day, 
and  Mr.  HcEee,  another  witness,  said  he 
walked  up  and  down  the  track  every  morn- 
ing. 

Mr.  Carleton  was  a  transfer  man,  and  tes- 
tified that  he  was  at  the  freight  depot  on 
business  the  day  of  the  accident,  and  first 
saw  Mr.  Lueders  at  a  little  road  that  crosses 
from  AQuamsl  street  into  the  freighthouse 
about  two-thirds  of  the  way  north  from  Good 
Hope  street  to  WUUam  street,  walking  north; 
tJULt  witness  came  out  from  the  nortti  end  of 
the  freighthouse,  and  Mr.  Lueders  was  walk- 
ing on  the  track  north  of  It,  and  witness 
passed  him.  He  seemed  to  have  a  cane  or 
fish  pole,  he  could  not  say  which.  The  wit- 
ness thou^t  a  man  as  feeble  as  be  looked  to 
be  was  in  danger  and  bad  no  business  there. 
He  was  old  and  feeble  and  seemed  to  be  nerv- 
oos,  and  that  Is  how  he  came  to  notice  him 
so  much.  The  witness  was  on  the  north  side 
of  William  street  when  be  first  bea>d  the 
train;  it  was  tboi  sontti  of  Good  Hope  street, 
and  bad  not  yet  whistled  for  the  crossing. 
He  walked  <m  something  like  ten  steps  and 
tamed  around  and  saw  Ibe  old  man  still 
walking,  and  about  that  time  the  train  came 
aronnd  the  carve  and  blew  for  the  crossing — 
four  whistles.  The  old  man  was  then  down 
almost  to  William  atreet   He  did  not  look 


back  when  tbey  blew  for  the  crossing  and 
the  witness  tbonght  perhaps  be  might  be 
deaf,  and  started  bat^  and  motioned  to  blm. 
He  thinks  be  a&w  blm  and  finally  looked 
back — ^looked  dlrecUy  south  toward  the  train, 
which  was  In  full  view.  He  Ox&k  turned 
around,  facing  north,  and  walked  diagonally 
toward  the  edge,  put  one  foot  ontdde  the  rail 
on  the  tie,  and  stopped  uid  looked  back 
again  over  bis  shoulder  in  (be  direction  of  tba 
train.  The  train  was  not  very  far  from  him 
at  that  time,  probably  (witness  indicating) 
from  here  to  that  door.  He  made  no  effort 
to  get  any  further,  and  remained  standing 
practlcaUy  In  the  same  position  until  they 
struck  him.  The  train  whistled  the  alarm 
probably  two  telegraph  poles  from  him,  and 
continued  to  whistle  short  blasts  right  up  to 
the  time  they  struck  him,  and  appUed  the 
air  something  in  the  neighborhood  of  one  tel- 
egraph pole  from  him. 

Mr.  Fish,  the  engineer,  testified  that  he 
was  running  north  Into  Cape  Girardeau  with 
an  engine  and  caboose  on  the  schedule  and 
as  first  section  of  passenger  train,  with  sig- 
nals displayed  indicatlug  that  a  second  sec- 
tion was  foUowlng.  eighty  rods  south  of 
Good  Hope  he  whistled  for  that  crossing,  and 
when  he  approached  it  he  saw  the  train 
standing  at  the  depot  and  called  attention  to 
his  own  signals  with  two  blasts  of  his  whis- 
tle. The  engineer  of  the  standing  train,  the 
engine  of  wiiich  was  heading  south,  did  not 
respond,  and  on  crossing  the  street  he  blew 
the  same  signal  again,  making  four  blasts  aU 
together.  The  other  engineer  then  appeared 
from  the  left  side  of  his  engine,  came  around 
the  pilot,  and  gave  the  necessary  signal  with 
his  hands — two  movements  as  if  he  were 
pulling  the  cord — and  Mr.  Fish  passed  on. 
He  had  shot  off  the  steam  before  signaling 
the  standing  train,  so  as  to  drift  down  the 
hill,  which  gave  him  better  control  of  his  en- 
gine in  case  it  should  become  necessary  to 
make  an  emergency,  stop.  The  top  of  bis 
grade  was  at  Good  Hope  street  Before  shut- 
ting off  the  steam,  he  had  glanced  ahead  and 
seen  nobody  on  the  track.  After  shutting  it 
off,  his  attention  was  drawn  to  the  front  of 
the  oiglne  to  look  at  the  air  and  water  gaug- 
es. It  was  necessary  to  look  at  the  water 
gauge  because  the  water  sometimes  recedes 
when  the  engine  stops  working  the  steam 
from  the  boiler,  and  he  looked  at  the  air 
gauge  to  make  sure  that  he  would  have  the 
necessary  pressure  In  case  of  emo-gency. 
His  attemtion,  he  said,  was  properly  drawn 
to  the  front  of  the  ei^ne  for  those  purposes 
two  or  three  seconds,  daring  vrtilcb  he  would 
say  that  bis  engine  had  moved  a  couple  of 
car  l»igths  possibly.  The  length  of  the  av- 
erage car  Is  34  feet  inside  and  about  37  feet 
outside,  whidi  Includes  the  couidlngs.  He 
then  looked  ap  and  saw  Mr.  Lueders  walking 
about  two  car  lengths,  smnewfaere  near  70 
feet  ahead  of  him.  He  thai  applied  the  air 
In  emergency  and  grabbed  the  signal  and 
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wblstled  the  warning.  To  pnt  hia  hand  on 
the  brake  valve  and  apply  the  air  would 
probably  consome  two  seconds,  and  to  reach 
the  whistle  rope  about  a  second  or  so.  It 
would  consume  from  about  two  to  four  sec- 
onds, and  the  train  would  move  In  that  time 
four  or  five  car  lengths.  He  sounded  the 
whistle  Immediately.  Mr.  Lueders  heard  It 
It  was  the  first  Intimation  he  had,  apparent> 
ly,  that  the  train  was  there.  He  hesitated, 
looked  back  over  his  shoulder,  and  started 
OTer  the  rail  on  the  right-hand  side.  He  got 
both  feet  over  the  rail.  He  got  his  feet  to 
the  end  of  the  ties,  but  In  a  stooped  position. 
His  body  stuck  back,  and  he  was  feeling 
with  a  cane  as  though  for  a  place  to  set  a 
foot,  when  the  bumper  beam  of  the  pilot 
struck  him.  This  is  a  heavy  beam  across 
the  front  of  the  engine  flush  with  the  out- 
side of  the  cylinders,  or  perhaps  an  inch  out- 
side them  to  protect  them.  The  end  of  this 
struck  him  in  the  region  of  the  hip.  He  atood 
stooped  over  like  thia  (lUnstratiQg),  with  the 
cane  like  this  (illustrating).  The  bumper 
beam  stm<&  him  right  In  here  (Indicating), 
and  turned  him  around  and  knocked  him  In 
the  direction  and  he  fell  into  a  pile  of  rodsa 
down  on  this  side  of  the  dump.  The  oiglne 
was  drifting  under  control.  Had  the  num 
shown  up  In  the  middle  of  the  track  when  he 
shot  off,  he  could  have  stopped  easy  enough, 
but  after  be  looked  at  the  gauge  and  looked 
out  and  saw  falm  he  could  not.  The  engine 
stopped  two  or  three  car  lengths,  not  to  ex- 
ceed three  car  lengths,  after  striking  the  man. 
The  engineer  testified  that  south  of  QooA 
Hope  street  he  had  beoi  running  at  eight  or 
tm  miles  an  hour,  but  In  coming  around  the 
curve  It  slowed  up  to  some  extent  when  he 
crossed  the  street  As  to  the  speed  when  he 
struck  Mr.  Laeders,  the  followliv  qnestiott 
was  asked  and  answers  given:  **Q.  At  what 
rate  of  speed  were  you  going  when  yon 
stmck  him?  A.  I  stated  at  one  time  I  was 
making  eight  or  t^  miles,  bnt  since  I  have 
looked  over  the  ground  and  seen  the  distance 
in  which  I  stopped  wad  seen  the  gentleman 
and  stopped  after  I  struck  him,  I  don't  think 
I  was  running  that  taat,  but  I  did  state  at 
the  coroner's  Inquest  I  was  goUxg  that  fast, 
because  whai  anything  like  that  happens  a 
man  will  naturally  Judge  his  speed  faster 
than  any  ordinary  time." 

Mr.  McKee  testified  that  he  was  living  on 
Aquamsi  street  and  had  for  six  years  t>efore 
the  trial,  about  30  feet  from  the  street,  be- 
hind the  Catholic  Church  and  pretty  near  the 
center  of  the  block  between  William  and 
Merrlwether  streets.  He  was  at  home  the 
afternoon  of  the  accident  and  saw  them 
bring  Mr.  Lneders  up  the  bank  and  put  him 
in  the  caboose.  The  point  from  which  they 
brought  him  was  across  the  track  and  per- 
haps four  feet  further  north  than  the  north- 
east comer  of  the  witness'  house. 

[1]  1.  The  appellant  calls  attention  to  the 
fact  that  since  aoqnlrlng  jurisdiction  of  this 


SKwal  we  have  upheld  the  constltntlonality 
of  the  section  of  the  statute  upon  which  the 
suit  is  founded  In  Young  v.  Railroad,  227 
Mo.  307,  127  S.  W.  19  (decided  March  31. 
1910),  and  Boyd  v.  Railroad.  236  Mo.  54,  13Q 
S.  W.  561  (decided  July  1,  1913),  and  reminds 
us  that  we  have  also  held  that,  having  obtain- 
ed Jurisdiction  upon  the  consHtutloaal  ques- 
tion, we  will  retain  It,  citing  Pope  v.  Bail- 
road,  242  Ma  232.  146  S.  W.  790,  whldi  was 
decided  In  April,  1912.  It  stiU  InsistB,  how- 
ever, upon  the  question.  We  know  of  no  bet- 
ter way  to  meet  this  contention  than  by  quot- 
ing from  the  last-named  case  the  following: 
"Since  the  trial  of  this  case,  the  constitution- 
ality of  section  6425,  Revised  Statutes  1909, 
on  which  the  action  was  based,  has  be^  sns- 
talned  by  this  court,  and  therefbre  appd- 
lant's  attack  thereon  need  not  be  further  con- 
sidered."  We  are  still  of  the  same  ndnd. 

2.  Did  the  court  err  in  refusing  to  direct 
a  verdict  for  defendant?  If  thoe  was  snb- 
stantlal  evidence  tending  to  ivove  Out 
the  plaintiff  while  in  ttie  emdse  of 
that  reasonable  care  which  the  law  re- 
qnires  of  persons  actini  under  like  drcnm- 
stancea  and  condition^  was  rtmck  bj  deCmd- 
anf  B  train  because  it  was  bting  run  In 
Aqnanud  street  In  the  dtj  of  Cape  Olrardeftn 
at  a  speed  exceeding  five  miles  per  hour,  then 
there  was  no  errw  in  that  respect;  for  the 
fclUlng  and  the  exlstoice  of  the  ordinance 
limiting  the  opeed  of  trains  to  five  miles  per 
hour  are  admitted  tor  all  the  porposes  of 
this  hearing,  and  no  excuse  Is  tiered  for  ttie 
violation  of  the  ordinance.  If  it  were  violated, 
which  is  denied.  It  is  seldom  we  have  a  case 
more  free  from  dlfflcully  as  to  the  physical 
facts ;  for  the  stories  of  the  three  witnesses, 
each  from  Us  own  standpoint;  of  which  we 
have  made  the  £oreg<tfng  oonsecuUve  tiyoop- 
sia^  naturally  five  ns  a  dearer  and  more 
vl^  impression  of  the  details  than  we  could 
have  gained  with  our  own  senses  from  any 
single  point  of  view.  To  qualify  outsrives 
for  the  proper  application  of  these  facts, 
however,  It  will  be  hdpfnl  to  first  ccniadder 
the  legal  situation  of  the  parties  at  the  time 
of  their  occurrrace.  Mr.  Lneders  was  not 
there  as  a  trespass^,  nor  did  he  have  to  de- 
pend for  his  right  upon  tiie  penntelon  ot  the 
defendant  The  locality  was  a  public  street 
of  the  dty,  dedicated  to  the  purposes  of 
public  travel  by  the  public  at  large,  cm  foot 
and  on  horseback  as  well  as  by  the  more 
complicated  and  cumbersome  means  of  loco- 
motion. The  use  by  the  defendant  was  an 
extraordinary  one,  in  that  its  vehicles  were 
confined  to  an  Immovable  track,  so  that  tb^ 
could  not  turn  out  to  avoid  obstacles,  and 
were  so  heavy  that  thdr  momentum  could 
not  be  readily  overcome  when  moving  even 
at  normal  speed.  For  these  reasons  the  Jjeg- 
islature  very  naturally  forbade  the  laying  of 
railroad  tracks  in  the  public  streets  of  dties 
without  munldpal  permission.  The  easement 
so  granted  has  bem  described  by  this  court 
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as  "carved  out  of  the  people's  common  In- 
heritance, to  wit,  the  light  to  safely  come 
and  go  on  ft  public  thorooghfoie."  Rlgga  v. 
Railroad,  216  Ho.  304.  317,  115  S.  W.  969, 
974.  In  the  same  case  the  court  continued : 
"Showing  the  pre-existing,  dominant  idea  of 
public  use,  it  has  been  held  that  a  dt;  coun- 
cil has  no  authority  to  establish  a  street  for 
the  use  of  a  business  corporation  or  an  in- 
dlTldnal,  but  that  the  right  to  establish  a 
street  is  traced  back  to  the  need  of  the  pub- 
lic at  lai^  In  re  Twenty-Ftrst  Street  (Kan- 
sas City  T.  Hyde)  196  Mo.  498  [96  S.  W.  201]. 
See,  also,  ScalUn  t.  Railroad,  184  Mo.  loc. 
dt  704  et  seq.  [83  S.  W.  760],  and  cases 
cited." 

[J-4]  When  the  city  of  Cape  Girardeau  au- 
thorized the  defendant  to  lay  its  track  in  the 
city  and  upon  Aquamsl  street,  it  placed -it 
upon  an  equality  with  plalntUf  so  far  as 
the  use  of  the  street  was  concerned.  Each 
had  the  right  to  use  it,  having  due  regard 
to  the  rights  of  the  other  and  the  nature  of 
the  use  which  was  to  be  made  of  it  by  each. 
Public  safety  and  the  public  interest  de- 
manded that  the  def^dant  should  have  due 
regard  to  the  safety  of  those  who  should  use 
It  In  a  more  primltlTe  and  less  deadly  way, 
and  demanded  of  the  plalntUf  that  he  should 
not  unnecessarily  expose  himself  to  danger 
from  the  lawful  use  of  the  defendant's  en- 
gines and  cars,  nor  unnecessarily  embarrass 
the  defendant  in  the  iwrformance  of  the 
duties  to  the  public  on  which  its  right  was 
founded.  As  the  dty  might  hare  Imposed 
any  regulation  of  this  character  as  a  condi- 
tion of  Its  grant  (Railway  t.  Eirkwood,  159 
Mo.  239,  60  S.  W.  110,  53  L.  R.  A.  300)  as  It 
might  afterwards,  and  did  by  the  speed  ordi- 
nance In  question,  make  reasonable  regula- 
tions for  such  mutual  use.  And  all  such  reg- 
ulations, whether  they  result  from  the  salu- 
tary principles  of  the  common  law,  which 
come  to  the  rescue  in  case  of  so  many  defl- 
clendes  In  human  foresight,  or  from  direct 
legislative,  or  munldpal  action  as  in  this 
case,  are  mutually  binding  upon  all  parties 
to  the  transaction.  As  the  defendant  had  the 
right,  In  the  lawful  use  of  Its  franchise  to 
assume,  In  the  absence  of  any  appearance  to 
the  contrary,  that  Its  signals  to  Insure  the 
safety  of  the  public  would  be  heard  and  obey- 
ed, so  that  plaintiff  had  the  right,  in  the  law- 
ful use  of  the  street,  to  assume  that  all  those 
things  which  the  law  required  for  his  pro- 
tection would  be  faithfully  observed.  It 
would  be  a  travesty  to  require  that  the  de- 
fendant move  Its  trains  at  a  speed  of  five 
miles  per  hour  through  the  dty  for  the  pro- 
tection of  the  public  using  Its  streets,  and 
refuse  the  people  any  advantage  from  such 
protection,  but  compd  them  to  act  as  if  no 
sudi  protection  existed ;  to  be  In  a  constant 
state  of  qui  Tlve  eqjtecting  the  law  to  be  vio- 
lated. 

[t-7]  From  this  standpoint  we  bare  to  ap- 
proach the  killing  of  Lueders.  He  came  <m 
the  track  at  a  private  way  leading  across  it 


Into  the  station  one-third  of  the  block,  or 
150  feet  south  of  the  south  line  of  William 
street  and  near  the  rear  of  the  litUe  train 
that  stood  there  with  Its  rear  car  clearing 
the  switch.  Mr.  Carleton,  who  was  in  the 
d^t  and  saw  him  come  on  the  track,  left 
the  building  from  the  north  end  and  got  on 
the  track  behind  him  after  he  had  passed  the 
switch  on  his  way  north  to  the  place  of  the 
acddent  Being  old  and  feeble,  and  veiy 
nervous,  Mr.  Carleton  overtook  and  passed 
him  and  went  on  north  of  William  street, 
when  he  heard  the  train  coming  up  from 
the  sooth.  Feeling  anxious  for  the  old  man 
on  account  of  his  evident  Infirmities,  he 
turned  round,  saw  him  still  coming  down 
the  track,  and  then  the  train  came  round  the 
curve  and  blew  for  the  crossing ;  four  whis- 
tles. The  old  man  did  not  look  back;  and 
Mr.  Carleton  started  back,  motioning  to  him. 
The  old  man  then  looked  around  and  start- 
ed to  the  east  side  of  the  trac^,  where  he 
was  hit  The  train  whistled  the  alarm  ubout 
two  telegraph  poles  from  Mr.  Lueders  and 
put  on  the  air  about  one  telegraph  pole  away 
from  him.  Since  railways  measure  the  dis- 
tance from  mile  to  mile  by  the  number  of 
telegraph  poles,  directing  public  attention 
to  the  system  and  Its  resulting  Information 
by  painting  upon  the  poles,  and  a  nomenda- 
ture  has  come  Into  general  use  in  which 
"telegraph  poles"  and  "car  lengths"  are  used 
as  units  of  distance,  the  courts  may  assume, 
without  subjecting  themselves  to  the  imputa- 
tion of  arrogance,  that  a  telegraph  pole  or- 
dinarily represents  a  distance  of  as  much  as 
150  feet ;  so  that,  Interpreting  the  statement 
of  Mr.  Carleton  Into  the  latter  terms,  It  is 
safe  to  say  that  It  means  that  the  engineer 
whistled  to  alarm  Mr.  Lueders  when  he  was 
yet  300  feet  away,  and  that  he  put  the  air 
on  bis  brakes  in  emergency  160  feet  away. 

Keeping  these  things  in  mind,  we  wlU  look 
for  a  moment  from  the  point  of  view  of  the 
engineer  on  the  locomotive.  He  moved  at 
least  a  half  mile  through  the  town  at  a 
speed  of  from  dght  to  ten  miles  per  hour, 
whistled  four  blasts  for  the  crossing  at  Good 
Hope  street  while  yet  a  quarter  of  a  mile 
away,  and  as  he  was  approaching  It  he  shut 
off  the  steam,  and  looking  ahead  saw  nobody 
on  the  track,  but  did  see  a  train  standing 
at  the  frelghthouse  In  the  block  north  of 
Good  Hope.  He  whistleil  twice  to  call  atten- 
tion to  his  signals,  and  after  waiting  for  a 
response,  and  not  receiving  one,  he  repeated 
his  signal,  and  It  was  answered.  Up  to  this 
time  he  had  not  been  hurried.  If  moving 
only  ten  miles  per  hour  between  Morgan  Oak 
and  Good  Hope  streets,'lt  took  him  a  full  half 
minute  to  reach  the  south  line  of  the  latter, 
and  from  there  it  would  take  him  still  longer, 
35  seconds,  to  reach  the  south  line  of  Wil- 
liam street,  although  here  he  was  drifting 
dowp  a  stiff  grade  without  steam  or  brakes 
and  would  naturally  pick  up  speed.  At  a 
point  not  more  than  150  feet  north  of  Good 
Hope  street  the  front  of  the  two  endues 
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met  The  oonunoiiicatlon  between  the  two 
en^eere  tos  neceBsarlly  flniabed,  and  we 
will  leave  blm  tbeie  tox  a  few  momenta, 
while  we  locate  Mr.  Loeders,  and  then  we 
will  go  back  and  pick  him  up.  Hr.  HcEee's 
bouse,  so  the  defendant's  map  shows  u% 
was  In  the  .middle  of  a  30-foot  lot  fronting 
on  Aqnamsl  street  immediately  north  of  and 
adjoining  the  lot  of  the  SL  Vincent  Ghurdb 
165  feet  wide  on  the  northwest  comer  of 
William  and  Aquamsl.  Ur.  McEee  saw  the 
Injured  man  brons^t  up  the  bank  and  located 
the  pc^t  as  bdng  a  few  feet  north  of  the 
north  line  of  his  bouse.  All  previous  obaer- 
vatlona  described  by  the  witnesses  had  been 
taken  while  condltioDB  were  changing  with 
lightning-like  rapidity;  bot  here  the  victim 
had  become  still,  the  place  where  he  fell  was 
marked  by  a  pile  of  stones  described  by  the 
engineer,  and  the  defendant  has  perpetuated 
it  by  a  mark  upon  the  map  in  Its  abstract, 
80  that  we  ue  at  perfect  liberty  to  take  it 
as  a  starting  p(^t  The  old  gentleman  was 
struck,  then,  at  least  180-odd  feet  north  of 
fnuiam  street,  which  is  70  feet  wide  and  150 
feet  north  of  the  wagonway  where  he  entered 
upon  the  track. '  All  these  p<dnts  are  earily 
ascertained  an^  plainly  described  in  the 
evidence,  and  show  that  be  bad*  at  the  time 
he  was  Btmdk,  i^ked  along  the  track  in 
bis  feeble  way  about  400  feet  South  of 
where  be  went  <Hito  it  stood  the  other  train 
consisting  of  its  three  can  and  engines, 
which,  according  to  the  figures  given  in  ttie 
testimony  of  Flab,  occupied  1S3  f^ 
more.  Here  we  get  back  to  his  own  engine 
running  %t  tlie  rate  of  10  miles  per  hour,  or 
16  feet  per  second,  with  S50  feet  to  go  before 
overtaking  Mr.  Lneders.  This  would  take 
him,  at  the  rate  given,  Jiearly  37  secfHida, 
and  it  Is  for  this  time  and  distance  tbat  be 
tries  to  account  in  bis  testimony.  He  had  a 
perfectly  straight  trade  before  fainit  with  the 
old  gentleman  in  plain  view,  several  hundred 
feet  ahead  of  him.  We  will  assume  that  up 
to  tbat  time  he  had  neglected  to  look  at  his 
gauges.  Hia  attentlcm,  he  said,  was  probably 
drawn  to  the  front  of  the  engine  two  or 
three  seconds,  during  which  he  would  say 
tbat  it  possibly  moved  a  couple  of  car 
lengths.  Ignoring  the  fact  that  this  move- 
ment would  indicate  a  speed  of  at  least  17 
miles  per  hour,  we  accept  it  as  it  is  given  us, 
and  find  tbat  wbenr  bis  attrition  was  re- 
leased, and  he  found  himself  at  perfect  liber- 
ty to  take  up  his  lookout  along  the  track, 
he  still  bad  475  feet  of  track  between  blm 
and  the  place  of  the  accident  He  then  look- 
ed up  and  saw  Mr.  Lueders  on  the  track  70 
feet  lAead.  What  bad  become  of  the  re- 
maining 400  Ceet  of  track  he  does  not  say, 
unless  there  Is  some  hint  of  it  in  the  state- 
ment that  when  be  saw  the  old  gentleman  he 
applied  the  air  In  emergency,  and  grabbed 
his  signal  and  wbistled  a  warning.  That  to 
put  bis  hand  on  the  brake  valve  and  apply 
the  air  would  probably  consume  two  seconds, 
and  to  reach  the  whistle  rope  about  a  sec- 


ond or  so.  It  would  consume  from  two  to 
four  seconds,  be  says,  and  the  train  would 
move  in  that  time  fbur  or  five  car  lengths. 
These  figures  would  require  a  e^eed,  in  round 
nnmbos,  of  from  25  to  60  miles  per  hour. 
There  Is  no  »ason  why  the  jury  should  not 
and  many  reasons  why  they  should,  have 
believed  the  stat»neut  of  Mr.  Clarleton  that 
the  engineer  of  the  defendant's  train  aw  the 
deceased,  and  whistled  the  alarm  while  stlU 
800  feet  away  from  Um.  and  tiiat  he  failed 
to  apply  the  air  or  attempt  to  get  his  train 
under  control  until  too  late  to  save  him. 
The  engineer's  testimony  Is  a  story  of  zecik- 
less  disregard  of  human  safety  in  running 
upon  a  puUic  street  nndw  the  drcumstaiioes 
which  he  details,  without  even  sufficient  out- 
look to  discover  a  man  walking  on  a  straight 
track  ahead  until  he  gets  within  70  feet  of 
him,  although  in  lOain  eight  of  blm  for  at 
least  a  minute  and  a  half.  This,  however, 
constitutes  no  ground  for  recovery,  as  the 
plaintiff,  in  her  petition,  has  put  herself  taSx- 
ly  upon  the  ground  that  the  cause  of  die 
death  of  her  husband  was  the  running  of  the 
train  at  a  speed  In  a»:esB  of  five  miles  per 
hour  contrary  to  the  provisions  ct  tlie  dty 
ordinance. 

8.  That  the  evidence  tended  to  prove  that 
the  train  was  running,  at  the  time  It  stnuA 
Mr.  Lueders,  more  than  five  miles  per  hour, 
is  not  dlqmted  by  the  appellant  and,  in  our 
opinion,  It  tends  strong  to  show  that  it 
was  running  at  even  greater  speed  than  ten 
miles  per  hour,  the  maximum  mentioned  by 
Ur.  Fish.  It  says,  however,  that  'the  fkcCa 
show  that  Uie  failure  to  observe  the  ordl- 
nance  of  five  miles  per  hour  was  not  tbe 
proximate  cause  of  flie  Injury."  Upon  that 
question  there  is  ample  evidence  tending  to 
show:  00  That  if  the  train  had  been  ronning 
at  the  rate  of  five  miles  per  hour  Mr.  Lneders 
would  have  had  anvle  time  to  and  would 
have  saved  himself  by  bearing  the  train  wlOi 
bis  body  in  the  effort  he  actually  made  to  es- 
cape. Had  the  Jury  believed  from  the  whole 
evidence,  as  tb^  might  wdl  have  believed, 
that  the  train  was  running  at  tbe  rate  of 
trai  miles  per  hour,  tbe  old  gentlonan  would 
have  bad  as  much  time  in  which  to  take  Uie 
last  step  for  which  he  was  feeling  with  his 
cane,  as  It  had  already  taken  him,  after  bis 
warning,  to  escape  to  that  point  Had  the 
warning  been  received  while  the  engine  was 
only  70  fert  away,  be  would  stiU  Imve  had 
five  seconds  In  wbldi  to  take  this  step.  The 
Jury  had  the  r^t  to  come  to  the  sensible 
conclusion  that  he  would  have  taken  It,  and 
had  time  to  spare  before  tbe  engine  would 
pass  him.  (2)  They  ml^fht  have  found  from 
the  evidence  that  Uie  engineer  saw  the  old 
man  and  recognised  his  danger  while  he  was 
still  800  feet  (two  tel^raph  pole^  away,  and 
that  excessive  speed  was  the  only  thing  In 
the  evidence  tending  to  account  osx  any  rea- 
sonable hypothesis,  for  ttie  failure  to  put  the 
train  under  complete  control,  and  stc^  if 
necessary,  to  save  him.   Or  (3)  they  mi^t 
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well  bare  adopted  tbe  engineer's  own  theory 
«loqaentl7  expressed  from  the  witness  chair, 
that  had  It  not  been  necessary  to  examine 
the  water  and  air  gauges  to  guard  against 
the  explosion  of  his  boiler,  and  to  prepare 
for  Just  such  emergencies  as  the  one  he  en- 
countered a  moment  afterward  entirely  un- 
prepared, he  would  have  had  ample  time  to 
have  looked  out  for  &tr.  iLaeders  and  to 
have  saved  him.  Although  this  may  seem 
ridiculous  as  an  excuse  In  Its  application  to 
the  occurrences  on  Mr.  Fish's  engine  from 
the  time  It  passed  the  en^e  In  front  of  the 
freigfathonse  to  the  place  of  the  accident, 
yet  it  contains  the  pith  that  gives  life  to 
all  such  regulations,  enabling  all  parties  to 
«nJoy  their  rights  without  interfering  with 
their  opportunity  for  forming  that  calm  and 
deliberate  Judgmoit  Indicated  by  the  nature 
of  tlie  situation,  and  acting  accordingly.  If 
the  Jury  should  beUeve  every  word  of  his  tes- 
timony, it  would  not  be  difficult  for  them  to 
find  from  it  that  It  was  the  speed  of  his  train 
which  made  it  imiHHadble  to  pertbrm  the 
•other  duties  crowded  upon  him  and  look  out 
for  Mr.  Lued^  And  that  even  10  or  16  sec- 
onds added  to  hte41ine  would  bave  enabled 
bim  to  save  him. 

We  think  that  from  the  evidence  the  Jnry 
would  have  been  Justlfled  In  finding  not  only 
that  the  speed  of  the  train  was  excesdve  in 
view  <A  the  ordinance,  but  that  the  &ct 
<:ontrlbuted  directly  to  his  death  In  any  or 
all  of  the  three  ways  we  have  Indicated. 

[I]  4.  The  question  whether  Mr.  Lueders 
by  his  own  negligence  contributed  directly 
to  his  death  is  slmpUfled  by  the  ftict  that 
it  is  specially  pleaded  in  the  answer  as  fol- 
lows: "That  if  plalntitC's  husband  was 
killed  as  alleged  in  the  petition,  the  same 
was  the  result  of  hla  own  carelessness  and 
neglect  by  going  upon  the  railroad  track  of 
the  defendant  and  walking  thereon,  when  he 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  the  trains  of  the 
defoidant  were  constantly  passing  thereon; 
and  that,  after  the  train  which  it  is  alleged 
struck  him  was  in  view,  he  saw  the  same 
and  could  have  stepped  off  of  the  track  and 
out  of  its  way  without  injury,  but  he  n^- 
lected  and  failed  to  do  so,  although  be 
saw  the  said  train,  and  in  addition  thereto, 
was  warned  of  its  approach.'' 

[I]  As  we  have  already  seen,  Mr.  Lueders 
had  the  right,  notwithstanding  the  municipal 
permission  to  the  defendant  to  lay  Its  track 
upon  and  move  the  trains  along  It,  to  use 
the  street  even  where  the  defendant's  track 
is  laid,  for  purposes  of  ordinary  travel,  in 
a  manner  consistent  with  the  right  of  de- 
fendant; and  the  defendant's  right  is  mea- 
sured by  the  permission  by  which  It  Is  cre- 
ated, and  such  lawful  ordinances  as  may 
have  been  enacted  defining  and  regulating 
its  use,  that  the  deceased  was  under  no  ob- 
ligation to  anticipate  that  the  defendant 
would  use  the  street  with  its  trains  other- 
wise than  to  the  extent  of  its  said  rlgh^  and 


might  therefore  presume,  upon  going  upon 
the  track,  that  it  would  conforpi  Its  speed 
to  the  requirement  of  the  ordinance.  Being 
so  in  the  use  of  the  track,  the  presumption 
would  continue  until  he  should  become  aware 
or  have  reason  to  believe  that  the  defendant 
was  violating  or  would  violate  the  ordinance. 
After  he  saw  the  train  and  had  been  warned 
of  its  approach,  it  was  his  duty  to  give  It 
the  right  of  way  by  making  all  reasonable 
efforts  to  get  off  the  track  so  that  It  might 
pass  without  striking  him.  Under  this 
pleading  we  are  not  called  upon  to  consider 
to  what  extent  the  duty  of  watchfulness 
rested  on  him,  for  he  actually  saw  the  train, 
and  the  question  Is  whether  after  he  saw  it 
he  could,  by  the  exerdse  of  reasonable  care — 
that  Is,  by  making  a  reasonable  efFort — con- 
sidering all  the  circumstances,  Including 
his  own  condition  and  ability,  have  escaped 
It  The  testimony  of  the  engineer  affords 
Interesting  and  ample  material  for  the  en- 
lightenment of  the  Jury  on  that  question. 
If  it  found  that  he  could  not  have  escaped 
by  reasonable  effort,  then  it  became  their 
duty  to  Inquire  whether  the  train  was  ex- 
ceeding the  speed  limit  of  five  miles  per  hour. 
If  they  found  that  It  was,  tt  remained  for 
them  to  determine  whether,  If  it  had  been 
observing  the  speed  limit  from  the  time  he 
first  saw  it,  he  could  and  would  have  es- 
caped. These  questions  were  all  within  the 
peculiar  province  of  ttie  Jury,  and  there  was 
no  error  in  submitting  them. 

6.  The  defendant  complains  of  the  r^usal 
of  the  court  to  give  at  its  request  the  fol- 
lowing Instruction:  "6.  Ton  are  further  In- 
structed that,  although  yon  may  find  from 
the  evidence  that  the  train  which  struck  the 
deceased  was  running  in  excess  of  five  miles 
an  hour,  yet,  If  you  fnrtbN-  find  that  the 
deceased  was  conscious  of  his  danger  in  time 
to  avoid  tile  same,  and  he  could  have  done 
so  by  stepping  over  the  west  rail  and  off  the 
track,  but,  instead  of  taking  that  course,  he 
walked  across  the  railroad  track,  to  the  east, 
and  undertook  to  leave  the  track  on  the  east 
side,  and  in  doing  so  he  did  not  get  off  the 
same  In  time  to  avoid  the  train,  then  and  in 
that  case  you  will  find  the  Issues  for  the  de- 
fendant" It  Is  sufficient  to  say  of  this  In- 
struction that  the  question  Is  not  what  the 
deceased  could  have  done  to  save  himself  In 
the  light  of  all  the  fiicts  and  drcumstancea 
developed  at  the  trial,  but  whether  he  acted 
as  a  reasonably  careful  man  would  have 
done  in  trying  to  escape  It  The  court  com- 
mitted no  error  in  refusing  it 

The  Judgment  of  the  Cape  Girardean  oonrt 
of  common  pleas  is  affirmed. 

PE!R  CURIAM.  The  fbregolnff  <vtnion 
of  BROWN,  a,  Is  ad(vted  as  the  (qtfnlon  of 
the  court  All  concur;  GBAYBS.  X,  In  sep- 
arate opinion  in  which  LAMM,  J.,  concurs. 

GRAVES,  J.  (concurring).  I  concur  In  the 
result  of  the  opinion  by  our  learned  Com- 
missioner, and  In  the  opinion  itself  except 
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the  foUowlnK  language:  "Since  railways 
m^tSDre  the  distance  from  mile  to  mile  by 
the  number  of  telegraph  poles,  directing 
public  attention  to  the  system  and  its  re- 
sulting Information  by  painting  npon  the 
poles,  and  a  nomoiclatnre  has  come  into 
general  use  In  which  telegraph  poles'  and 
'car  lengths'  are  used  as  units  of  distance, 
the  courts  may  assume,  wlthoat  subjecting 
themselves  to  the  Imputation  of  arrogance, 
that  a  tel^aph  pole  ordinarily  represents  a 
distance  of  as  much  as  150  feet;  so  that, 
Interpreting  the  statement  of  Mr.  Carleton 
into  the  latter  terms,  it  is  safe  to  say  that  It 
means  that  the  engineer  whistled  to  alarm 
Mr.  Lueders  when  he  was  yet  300  feet  away, 
and  that  he  pnt  the  air  on  his  brakes  in  emer- 
gency 150  feet  away."  This  language  is 
In  effect  announcing  that  we  will  take  Judi- 
cial notice  of  the  fact  that  telegraph  poles 
are  not  set  less  than  160  feet  apart  This  la 
a  matter  ot  proof,  and  there  is  no  proof  in 
the  record.  We  cannot  Judicially  know  this 
tMt,  and  as  to  the  for^folng  language  I  dis- 
sent 

LAMM,  X,  concurs  In  these  Tlews. 


UNION  EIJiCTRIO  LiaHT  ft  POWER  Ca 

V.  CITY  OF  ST.  LOUIS. 
(Supreme  Court  of  BilMonrL    Dec.  24.  1913.) 

1.  BUBCTBICEFT  (|  1*)— POWBB  RATES— OBDI- 
NAnCB— NULUnOATIOII. 

Repeal  of  Rev.  St  1909,  »  9568,  9569. 
9570,  conferring  on  the  city  of  St  Xiouis  author- 
1^  to  fix  rates  for  service  of  public  utllitiea  op- 
erating under  franchises  within  the  city,  by 
Acts  1913,  p.  661.  S  130,  vesting  such  power 
in  the  public  service  oommission,  operated  to 
nullify  St.  Louis  city  ordinauce  No.  24196,  ap- 
proved February  24,  10<^,  prescribing  a  max- 
imum electric  rate,  uid  rosalating  the  measure- 
ment of  the  swriee  ana  tBmiihtsg  of  new 
lamps,  etc 

[Ed.  Note.— For  other  eases,  see  Electricity, 
Dec.  Dig.  8  !-•] 

2.  Appbai.  and  Ebrob  (8  781*)  —  Subject- 

HaTTBB— TKBIOITATION    PbNDINQ  APFEAZi— 

Bfiect. 

Where,  pending  appeal  in  a  suit  to  enjoin 
the  enforcement  of  a  cit7  ordinance  fixing  max- 
imum electric  rates  and  regulating  the  furnish- 
ing of  electric  liffht  and  power,  the  ordinance 
was  nullified  by  toe  repeal  of  the  statute  under 
which  the  city  derived  power  to  pass  It,  the 
appeal  thereafter  involved  but  a  mere  moot 
question,  and  would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brroi^  Cent  Dig.  H  <»-80,  siSSi ;  Dec.  Dig.  S 
781.*1 

En  Banc.  Appeal  from  St  Louis  (Circuit 
Court;  Chas.  Claflln  Allen,  Judge. 

Suit  by  the  UntoD  Electric  Light  ft  Power 
Company  against  the  City  of  St.  Loui& 
Judgment  for  plalntifr,  and  defendsnt  ap- 
peals. On  motion  to  dismiss.  Granted. 

The  Legislature  of  this  state  In  1007  pass- 
ed an  act  approved  by  the  Governor  May  8, 
1907,  which  required  the  owners  or  oper- 
ators of  certain  public  utilities,  under  fran- 
chises granted  by  the  State  of  any  of  its 


dtles.  to  conform  their  charges  for  service 
of  utilities  to  the  aoionnt  "fixed"  by  the  or- 
dinances in  the  respectlTe  cities  where  they 
were  conducted.  The  words  of  the  act  grant- 
ing this  power  to  the  cities  are  as  follows: 
"Are  hereby  granted  power  or  authority  to 
fix,  by  ordinance,  the  rates  of  the  charge  for 
the  service  of  such  utilities  within  their  cor- 
porate limits,  and  to  provide  and  enforce 
fines  and  penalties  for  the  violation  there- 
of, and  to  change  such  rates,  bj  ordUnaitce 
from  time  to  time,  as  often  as  may  be  deem- 
ed necessary;  provided,  taowerer.  that  audi 
rates  mnst  be  reawmaUe,  and  shall  not  be 
cdianged  oftener  tlum  once  every  two  years." 
Session  Acta  1007,  p.  m  {  1.  The  act  also 
aftorded  a  ri^t  of  attack  in  the  drenlt 
court,  within  20  days  after  the  passage  eC 
such  ordinance,  to  test  its  validity  and  tlie 
reasonableness  of  such  rates,  with  a  farther 
right  of  appeal  by  dther  party  u  In  oCher 
casea.  The  act  farther  provided  that  any 
audi  dty  or  town  ndght  create  a  commiadon 
to  Investigate  all  facts  and  matters  toaddng 
the  establishing  of  a  Jnst  and  reaamable 
rate  of  charge,  and  report  its  findings  and 
leeommendations  to  the  dty  oonndL  The 
provisions  of  this  act  were  carried  Into  the 
Revised  Statutes  of  1900,  where  tbey  now 
appear  as  sections  9668-9670. 

In  pursuance  of  the  above  dd^tion  of 
authority,  the  dty  of  Bt  Louis,  by  ordinance 
No.  24106,  approved  February  24, 1909,  creat- 
ed a  public  service  commission  and,  npon  a 
report  from  that  body  bearing  on  the  busi- 
ness and  property  and  rates  charged  by  the 
Union  Electric  Light  &  Power  Company, 
adopted  a  further  ordinance,  which  is  No. 
26812,  approved  April  12,  1911.  This 
ordinance  by  its  terms  went  into  effect  six 
months  after  Its  approval.  Section  1  of  said 
ordinance  prescribed  a  maximum  rate  of  9^ 
cents  per  kilowatt  hour  for  the  services  of 
electric  current  Said  ordinance  by  section  3 
provided  that  all  owners  or  proprietors  en- 
gaged in  supplying  electric  current,  "such  be 
subject  and  bound  by  the  following  regula- 
Hons."  It  then  provided  that  such  persons 
shall  furnish  to  the  consumer  of  dectric  cur- 
rent meters 'free  of  cost  sud  under  certain 
circumstances  to  supply  them  lamp  renewals 
upon  the  return  of  burnt-out  lamps,  and  for- 
bade them  to  contract  with  consumers  not 
to  use  other  means  than  electrldty  for  light 
op  power,  or  to  require  any  consumer  to  con- 
tract for  a  longer  period  of  service  than  one 
month,  and  prohibited  them  from  charging 
any  rental  for  service  connection  or  meters, 
or  to  require  the  customer  to  agree  to  use  a 
fixed  amount  of  electric  carreot  or  to  pay 
any  fixed  sum  for  services  rendered  him,  pro- 
hibited them  from  requiring  any  customer 
to  make  a  deposit  to  secure  payment  of  serv- 
ices in  excess  of  two  months'  average  busi- 
ness, and  requiring  them  to  pay  interest  at 
S  per  cent  per  annum  on  all  deposits,  and  re- 
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quiring  them  to  fiirni^  free  service  connec- 
tions to  tbe  extent  of  100  feet  from  the  street 
to  the  inside  walls  of  tbe  premises  of  such 
consumer.  Immediately  after  the  passage  of 
this  ordinance,  to  wit,  April  28,  Ifill,  the 
Union  Electric  light  &  Power  Company,  a 
corporation  ei^aged  in  the  clt7  of  St  Lonls 
in  the  boslness  of  famishing  and  selling 
electricity  for  lighting,  heating,  and  power, 
brought  this  snit,  praying  that  said  ordi- 
nance, setting  it  ont  in  hiec  verba,  be  declared 
unconstitational  and  void  aa  to  said  plalntifC 
and  that  its  enforcement  be  perpetually  en- 
Joined. 

Tbe  groondB  upon  which  the  ordinance  was 
sought  to  be  annulled  were:  That  its  oiact- 
ment  by  the  dtr  was  in  earaeM  of  the  power 
delegated  to  It  by  the  act  of  tba  Legislature 
of  IflssoDtl  CB,  8.  1009,  H  SB68>  9089,  9670). 
in  t^t  the  (Hily  power  poiported  to  be  glrai 
to  the  dty  by  the  terms  oS.  said  act  of  tbe 
Leglslatiii^  ma  the  power  **to  flx,  by  ordi- 
nance, the  rates  ttf  charge  for  the  Berrlcee 
of  andb  utlUtleB  within  thdr  corporate  lim- 
its," and  tliat  from  theee  words  the  dty 
conld  not  exercise  the  broador  power  of 
establishing  a  maxlmoro  rate  and  regulating 
the  bnsliieM  <tf  complainant  ae  it  had  at* 
tempted  to  do  by  the  ordinance  in  qoestlfm; 
that  said  ordinance  iras  unreasonable  and 
confiscatory,  and  attempted  to  impair  the 
lA&xt  of  cotttiact  and  the  freedom  of  cratract 
guaranteed  to  plalntifC  by  tbe  Oonstitntlon  of 
Missouri  (section  4,  art  2). 

The  defendant  dty  filed  its  amended  an- 
swer, admitting  that  plalntifC  Is  engaged  In 
the  dty  of  St  Louis  in  the  business  stated 
In  Its  petition,  admitting  the  passage  by  de- 
fendant of  the  ordinance  referred  to  in  the 
petition,  and  that  it  was  correctly  copied 
therein,  and  admitting,  further,  that  "onlesa 
restrained  by  this  or  other  court  of  compe- 
tent jurisdiction  it  will  proceed  to  enforce 
tbe  ordinance  against  the  plaintllf."  De- 
fendant further  answered,  denying  that  the 
maximum  rate  of  charge  for  electridty  estab- 
lished by  said  ordinance  is  unreasonable  as 
concerns  the  bosLness  of  plaintiff,  denying 
that,  if  enforced,  it  would  require  plaintiff 
to  furnish  electric  current  for  a  sum  which 
will  not  yield  a  fair  and  reasonable  return 
upon  the  cost  and  value  of  Its  property,  and 
denying  that  said  ordinance  is  therefore  un- 
reasonable, oppressive,  or  confiscatory.  Ui>- 
on  the  filing  of  said  answer  plaintiff  filed  a 
written  motion  for  Judgment  upon  said  an- 
swer on  the  ground  of  the  admission  In  the 
answer  as  to  the  passage  of  the  ordinance 
and  the  purpose  of  the  dty  to  enforce  it 
against  the  pl^tlff.  Said  motion  for  Judg- 
ment concludes  to  wit:  "Whereupon  this 
plaintiff  states  that  defendant  by  said  an- 
swer admits  that  It  has  passed,  and  opon  the 
filing  of  the  petition  herein  threatened,  and 
now  still  threatens,  to  enforce  said  ordi- 
nance, under  an  act  of  the  General  Assembly 
authorizing  it  merely  to  fix,  but  not  to  rec* 


ulate  tbe  rates  which  may  be  charged  by 
this  plaintiff.  And  plaintiff  states  that  It 
thus  appears  by  the  admissions  of  defendant 
that  the  ordinance  aforesaid,  the  enforce- 
ment of  which  is  sought  by  this  plaintiff  to 
be  restrained,  is  null,  void,  and  of  no  effect, 
because,  among  other  grounds  assigned  in  ita 
petition  it  does  not  come  within  the  exercise 
of  the  power  conferred  upon  defendant  by 
said  act  of  the  General  Assembly.  Wherefore 
plaintiff  now  moves  the  court  for  a  judgment 
and  decree  upon  said  answer  as  is  prayed  by 
it  in  Its  petition."  Upon  the  consideration 
of  this  motion  the  court  on  the  12th  of  Feb- 
ruary, 1912,  entered  a  decree  sustaining  the 
prayer  for  Judgment  and  perpetually  enjoin- 
ing the  enforcement  of  said  ordinance 
against  plaintiff.  After  the  OTerroling  of  a 
motion  for  new  trial  defendant  annealed  to 
this  court 

During  ttie  paidenc7  oC  said  aiipeal  the 
respondent  filed  In  this  court  a  motion  to  dis- 
miss tba  appeal  for  tbe  reason  that  dnce  It 
was  taken,  the  General  Assembly  had  passed 
an  act  known  as  the  "Public  Service  Com- 
mission Act,**  ereaUns  andk  a  oommlssion 
and  defining  its  powers  «nd  dntles,  and  in- 
vesting it  with  foU  r^ulatton  and  oontrol  of 
public  service  corporations  like  the  plain- 
tiff, and  expressly  xepeaUng^  In  terms,  sec- 
tions 9Be8-«570  of  the  Revised  Statutes  of 
1909  in  pursuance  of  which  sections  the 
ordinance  sought  to  be  enjoined  had  been  en- 
acted 1^  the  dty  of  St  Loola  Said  motion 
omdudes  to  wit:  **rhat  by  reason  of  the  re- 
peal of  tbe  said  sections  of  tbe  Bevleed  Sta^ 
utes  of  1909  aforesaid,  all  power  or  right  of 
tike  dty  of  St  Louis  to  flx  the  price  of  elec- 
tric current  has  been  repealed,  so  that  said 
dty  of  St  Louis  no  longer  has  such  power; 
and  therefore  the  appeal  in  this  ease  presents 
now  merely  a  moot  or  academic  question." 
In  support  of  this  motion  and  in  opposition 
thereto,  the  parties  have  filed  printed  briefs 
in  addition  to  those  filed  theretofore,  and 
have  stfpulated  fOr  the  sutnnlssion  of  the  case 
on  said  briefa, 

William  E.  Baird,  Truman  P.  Young,  and 
Lambert  Waither,  aU  of  St  Louis,  for  appel- 
lant H.  S.  Priest  John  H.  Drabelle,  and 
Schnurmacher  &  Bassleur,  aU  of  St  Louis, 
for  respondent 

BOND,  J.  (after  stating  the  facts  as 
above).  L  On  the  motion  of  respondent  to 
dismiss  this  api>eal  only  one  question  is  pre- 
sented. Was  tbe  ordinance,  No.  25812,  which 
purported  to  establish  a  maximum  rate  of 
charge  for  electrical  service  and  provide  oth- 
er regulations  which  should  govern  the 
plaintiff  in  the  conduct  of  Its  business,  re- 
pealed when  the  act  of  1907  (G.  S.  1009, 
Sf  9568-9570),  was  expressly  repealed  by  sec- 
tion 139  of  the  Public  Service  Commission 
Act  passed  by  the  Legislature  of  1913  (Ses- 
sion Acts,  p.  661.  8  139)? 

This  ordinance  conld  only  spring  from  one 
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or  two  sources;  L  e.,  Oie  cbaiter  of  the  dty, 
or  the  inoTlslons  of  the  grant  of  power  to  it 
contained  in  the  act  of  1907  (B.  S.  1909.  B 
9S68-9ST0).  Was  It  wlthlii  the  power  vest^ 
In  the  (dt7  Its  charter?  Ai^Ilant  plead- 
ed no  eadb  authority  In  its  amended  answer 
In  this  case,  but  that  does  not  exclude  it 
from  review,  for  the  charter- of  St  Lonis 
is  judldally  known  to  all  courts.  Const 
Mo.,  art.  9.  |  21.  In  the  brief  for  am)ellant 
our  attention  Is  directed^  as  auUiority  for  the 
ordinance  derlTshle  from  the  dty  charter, 
to  the  following  hingnftge:  "To  license,  tax 
and  regulate  •  •  *  td^raph  companies 
or  corporations  •  •  •  and  all  other  bud- 
ness,  trades,  arocatlons  or  pnKfesslons  i^t- 
ever."  Charts:  of  St  Louis,  art  8.  |  26,  d. 
S.  This  language  of  the  charter  of  St 
Louis  was  in  judgment  in  this  ooort  where 
the  point  under  review  was  the  authority 
of  the  city  of  St  Louis,  by  foree  ct  that 
language,  to  pass  an  mrdbuinoB  pvescriblng 
that,  "The  annual  charge  for  the  use  of  the 
telq^ne  in  the  dty  of  St  Louis  abaU  not 
exceed  ¥50.00."  The  tele^ione  company  was 
fined  $300  for  TiolatL&g  that  ordinance,  and 
appealed  to  this  court  It  was  contenOsd 
that  the  ordinance  could  be  anstalned  under 
the  language  ot  the  charter  above  quoted. 
It  was  ruled  that  ttie  language  in  questton 
afforded  no  warrant  for  the  enactmoit  of 
the  ordinance  fixing  ttie  rate  for  tel^tlume 
service;  that  sndi  poww  resided  in  the 
state,  but  had  not  been  legated  to  the  dty 
of  St  Louis  under  the  provislona  of  its  char- 
ter, to  which  the  attoition  of  ttie  ooort  ms 
then  directed,  nor  under  its  power  to  regu- 
late the  streets,  nor  nnder  that  i^ven  to  it 
by  the  "general  welfiare  dause^"  and  dnee 
such  a  power  was  not  necessailly  or  fairly 
implied  In  or  Incident  to  any  power  erpreas- 
ly  granted  to  the  dty,  it  was  not  ex«r- 
dsable  by  it  City  of  St  Louis  v.  Bell  Tde- 
phone  Co.  96  Mo.  628,  10  B.  W.  197,  2  L.  B. 
A.  278,  9  Am.  St  Bep.  370:  The  case  dted 
has  beoi  a  leading  authority  in  this  state 
since  it  was  ruled,  and  is  condudve  from 
a  charter  standpoint^  as  to  the  invalid!^  of 
the  ordinance  under  review  In  so  far  as  It  at* 
tempted  to  establish  a  maximum  rate  of 
charge  for  the  service  of  electric  cuirent  In- 
deed that  is  conceded  in  the  brief  of  flie 
learned  counsd  for  the  dty,  who  insists,  how- 
■ever,  that  the  ordinance  is  sustainable  as 
to  those  clauses  and  i»rovislons  whldi  are 
termed  "regulatoxy,"  since  these  merely  pro- 
tect the  public  against  any  "improper  or 
harmful  manner  in  whidi  the  service  might 
havjB  been  rendered,"  and  h«ice  are  with- 
in  proper  exerdse  of  the  police  power  of 
the  dty.  We  cannot  assent  to  that  view. 
An  analysis  of  the  mrious  regulations  con- 
tained In  the  ordinance  disdoses  that  eadi 
and  all  of  them  relate  to  tlie  question  of  the 
price  at  whldi  the  plaintiff  might  sell  its 
electric  current  sud  do  not  toudi  even  re- 
motely,  upcm  the  health,  morals,  and  welftira 
-of  the  public,  or  the  conservation  of  its  piop- 


erty,  or  upon  any  subject  fSlUng  within  the 
just  protection  of  the  poUce  power  of  Oie 
dty.  Take  for  Instance  the  leqniremeiit  of 
free  meters;  tliat  was  evidently  desiffaed 
to  bring  within  the  tHflTtiwiiin  rate  an  ex- 
pense  attendant  upon  securing  the  service 
of  electrid^.  In  other  words  it  vraa  the 
Intention  of  the  fMuners  ot  the  ordinance 
that  all  meter  cost  should  be  absorbed  in 
the  amount  prescribed  in  the  maximnm  rate 
of  charge.  That  regulation  bore  no  possi- 
ble relation  to  any  mattw  lying  within  the 
just  domain  of  the  police  power.  The  same 
may  be  said  to  the  regulation  as  to  lamp 
renewals  without  cost  to  -the  oraaoiDer. 

The  other  regulations  related  to  restric- 
tions upon  the  power  of  plaintiff  to  make 
contracts  with  its  consumer  for  the  purpose 
of  securing  die  pnymrote  of  its  dhaxges; 
such  regulations  are  not  only  outside  of  the 
police  pamer,  but  they  are  In  omtraveotlui 
of  the  Oonstltntlon,  whldi  gnaxantees  to  tlu 
dtlsms  the  rl^  of  freedom  ot  omtract  as 
to  any  lawful  snbject-mattw. 

Our  condualon  Is  that  the  regulations  in- 
soted  in  this  ordinance  were  only  intended 
to  prevent  the  avoidance.  In  any  way,  of  the 
maximum  rate  of  diarge  prescribed,  and 
were  iTtt»H-«»^^  in  the  ordtnanoe.  not  fbr 
police  purposes,  but  to  insure  that  none  of 
the  appliances  few  the  sfwvice  of  electric 
current  Should  carry  its  cost  to  the  users 
fUwve  9%  cents  per  kilowatt  hour.  As 
the  d^  bad  no  power  under  its  chart«  to 
fix  any  rate  of  dia^  for  the  use  of  dec- 
tridty,  it  necessarily  was  without  charter 
power  to  alfeet  ttie  prtoe  at  which  it  was 
■old  to  the  public  1^  regulatory  provisicms 
contrived  solely  to  that  end,  for  that  would 
be  pro  tanto  a  fixing  of  tlie  prlce^  and  thle, 
as  has  been  seen,  it  had  no  charter  power 
to  da  The  result  la  that  the  ordinance  nn- 
der review  cannot  be  sustained  as  a  valid 
exerdse  of  any  powers  expressly  or  inddent- 
ally  granted  in  the  diartn  of  St  Louis. 

II.  Was  the  ordinance  In  question  enacted 
within  the  scope  of  the  powers  ddegated  to 
the  dty  of  St  Louis  by  the  act  of  the  Legis- 
lature of  1007?  B.  S.  1909.  if  8568-8S70. 

[1]  The  act  of  the  L^lBlatore  approved 
Uardi  17, 1913,  known  as  the  Public  Service 
Commission  Act,  relieves  us  from  an  answer 
to  that  inquiry.  That  ad;  among  otherthlngs. 
In  express  terms  repealed  the  three  sections 
of  the  Bevislon  of  1909  In  wfaidi  the  original 
act  of  1007  was  bodily  Incorporated.  Ses- 
sion Acts  of  1918,  p.  651,  f  m  The  ^eet 
of  this  Bpedflc  repeal  of  the  sections  <tf  the 
Revised  Statute  iwcessaxlly  rQ>ealed  any 
ordhiance  whidi  the  dty  of  St  Louis  mi^t 
have  enacted  In  pursuance  of  the  power  de- 
volved upon  it  by  the  re^iKal  sections  of  the 
statute.  This  exact  point  was  before  this 
court  in  a  recent  case^  where  the  court  hdd 
in  judgment  whether  an  oi^tnance  of  the 
dty  of  St  Louis  was  repealed  by  a  r^og- 
nant  act  of  the  LegbOatara  suhsequently 
enacted. 
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The  defendant  In  tliat  case  was  charged 
with  the  violation  of  the  ordinance  prior  to 
the  statute.  Despite  that  fact,  this  court, 
speaking  through  Woodaon,  J.,  held  that  the 
defendant  was  properly  discharged,  adding. 
"For  the  reason  that  the  law  is  well  set- 
tled In  this  state  that  the  repeal  of  an  or- 
dinance'pending  a  prosecution  under  Its  pro- 
visions operates  to  relieve  the  defendant  un- 
less It  is  otherwise  provided  in  the  act  repeal- 
ing the  ordinance."  SL  Louis  v.  Dairy  Co., 
213  Mo.  loc,  dt  147, 148,  112  S.  W.  525;  City 
of  Kansas  v.  Clark,  68  Mo.  588.  The  pres- 
ent case  is  stronger,  if  possible,  than  the 
one  Just  dted,  for  here  the  section  of  the 
statute  upon  which  the  ordinances  of  the  dty 
of  St  Louis  were  necessarily  fotmded  was 
expressly  and  In  terms  repealed  by  the  later 
act 

[2]  We,  therefore,  hold  that  the  present  ap- 
peal, being  resolved  Into  an  efFort  to  reverse 
a  judgment  which  enjoined  as  to  this  re- 
spondent an  abrogated  ordinance,  presents 
no  question  for  review  by  us,  and  the  ap- 
peal taken  herein  Is  accordingly  dismissed. 

lAHM,  a  and  GRAVES,  BBOWN, 
WALEBBk  and  WOODSON.  JJ..  concur  in  re- 
mit and  In  paragraph  2  In  opinion*  by 
ORAVBS,  J.   FABXS,  J.,  concurs  in  result 

GRAVES,  J.  I  concur  fully  In  what  Is 
Kaid  In  paragraph  2  of  the  opinion  of  onr 
Brother  BOND,  and  In  the  result  reached 
In  the  case.  What  Is  said  In  paragraph  2 
of  the  opinion  fully  disposes  of 'the  case, 
and  renders  what  Is  said  In  paragraph  1 
In  a  sense  obiter — not  strictly  oUter,  because 
it  could  well  be  written  under  the  Issues  In- 
volved, but  obiter  in  the  sense  that  after 
reaching  the  conclusion  reached  in  paragraph 
2,  the  case  was  finally  disposed  of,  and  there 
was  no  necessity  for  further  utterance.  The 
opinion  may  be  right  or  wrong  upon  the  ques- 
tions discussed  in  paragraph  1  (matters  upon 
which  we  express  no  opinion  at  all),  but 
when  we  touch  one  question,  therein  sug- 
gested, we  are  in  contact  with  a  vei-y  '"live 
wire,"  and  ought  to  approadi  It  with  hesi- 
tancy, and  then  only  in  a  case  where  the 
question  Is  the  question  In  the  case.  I  re- 
fer to  restrlctlonB  to  state  laws  or  ordinances 
which  tend  to  do  away  with  the  terms  of  ex- 
isting contracts  on  the  theory  that  the  police 
power  of  the  state  cannot  be  contracted 
away.  The  trend  of  recent  legislation  Is  such 
that  this  question  is  going  to  become  the 
turning  [)olnt  In  some  case  in  the  very  near 
futuire,  and  for  that  reason  X  prefer  to  ex- 
press no  opinion  thereon  at  this  time,  but 
await  a  time  when  it  can  be  considered  upon 
full  argument  in  the  light  of  modem  stat- 
utes and  some  more  recent  cases. 

For  these  reasons  I  concur  only  in  para- 
graph 2  of  the  opinion,  and  in  the  resnlt 

LAMM,  C.  J.,  and  WOODSON,  BROWN, 
and  WALKER,  JJ.,  concur  in  these  views. 


STATE  ex  rd.  SFRIOGS  v.  ROBINSON  et 

al..  State  Board  «f  Healtli. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  0,  191B.) 

1.  PHTBICIANa  AND  SmOIONS  U*)— RlGHT 

TO  Pbaotice— Natdbb. 

The  right  of  a  licensed  physician  to  prac- 
tice is  not  a  mere  shadowy  privUege  whiph  may 
be  revoked  regardless  of  whether  the  possessor 
has  violated  the  laws  of  the  state,  but  is  a 
valuable  privilege  and  perhaps  a  property  right, 
which  is  protected  at  least  by  such  safeguards 
as  the  Legislature  has  thrown  around  it. 

[Ed.  Note.— For  other  cases,  see  Pfaysidans 
and  iSui^ni,  Cent  Dig.  {  IS;  Dec  Dig.  | 

2.  Physioiams  and  Subgbonb  3  11*>— Rbvo- 

OATIOH  OF  AUTHOBIXT  TO  PbAOTIOB— STAT- 
UTORY PaovisiONS. 

Rev.  St  lOOe,  I  8317,  authorizing  the  State 
Board  of  Health  to  refuse  to  license  to  practice 
medicine  and  surgery  persons  gailtjr  of  unpro- 
fessional or  dishonorable  conduct  and  to  re- 
voke licenses  for  like  causes,  and  specifying 
certain  acts  which  shall  be  deemed  unprofes- 
sional and  dishonorable  condact,  but  providing 
that  these  specifications  are  not  intended  to 
exclude  all  other  acts  for  which  licenses  may 
be  revoked,  so  far  as  it  authorizes  the  revoca- 
tion of  licenses,  is  highly  penal  and  mnst  be  so 
constrned. 

[Ed.  Note.^For  other  cases,  see  Physicians 
and  Surgeons,  Cent. Dig.  i  15;  Dec  Dig.  | 

3.  Statutes  (|  241*)— Constkuotion— Pknai. 
Statutes. 

A  penal  statute  is  construed  with  a  degree 
of  strictness  commensurate  with  the  severity  of 
the  penalty  it  imposes,  and  where  the  penalty 
is  onerous  no  one  can  be  held  to  have  violated 
its  provisions  unless  hie  acts  come  within  both 
the  letter  and  the  spirit  of  the  law, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |8  322,  323 ;  Dec.  Dig.  {  241.*] 

4.  Statutes  (IS  174,  ITO*)— Cohbtboction  — 
Rational  consteuction, 

AH  laws  must  receive  a  rational  and  not 
an  arbitrary  construction. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  264,  266;  Dec.  Dig.  ffi  174,  176.*] 

B.  Physicians  and  Subqeons  (J  11*)— Pbo- 

CEEDINGS  TO  RbVOKE  LICENSES— EVIDENCE. 

Under  Rev.  St  1909,  $  8317,  authorizing 
the  State  Board  of  Health  to  revoke  licenses 
to  practice  medicine  and  surgery  for  produc- 
ing criminal  abortions,  aq  advertisement  by  a 
physician,  stating  that  his  practice  was  limited 
to  "diseases  of  women  and  surgery,"  and  the 
testimony  of  a  witness,  that  several  physicians 
had  told  him  that  such  physician  bad  the  repu- 
tation of  being  a  erinunal  abortionist,  would 
not  sustain  a  suspension  tram  practice. 

[Ed.  Note^For  other  casea  see  Fhystduis 
and^  Surgeons,  Gent  Dig.  |  15;   Dec  Dig.  | 

6.  Evidence  (8  317*)— Bbabsat  Btidinob— 
Statements  of  Thibd  Pebsonb. 

In  a  proceeding  to  suspend  a  plmldan  Cor 
producing  abortions,  the  testimony  oi  a  witness, 
that  physicians  had  told  him  that  defendant  had 
the  reputation  of  being  a  criminal  abortionist 
was  hearsay  evidence  and  should  not  have  been 
admitted  or  considered. 

[Ed.  Note,— For  other  cases,  see  ETvldence, 
Cent  Dig.  H  1174-1192;  Dec  Dig.  1  317,*] 

7.  Phtsioians  and  Subqeons  ({  11*)— Sus- 

PENSION  FBOM   PbACTICE—G BOUNDS. 

Under  Rev.  St.  1909,  8  8317,  authorizing 
the  State  Board  of  Health  to  revolce  licenses 
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to  practice  medicine  and  iorgery  for  tmprofe*- 
sional  or  dishonorable  conduct,  and  providing 
that  habitual  drnnkenness,  drag  habit,  exces- 
sive use  of  narcotics,  producing  criminal  abor- 
tions, or  scdidtlng  patronage  by  ajeents  shall 
be  deemed  unprofessional  and  (dishonorable 
conduct,  but  that  these  specifications  do  not  ex- 
clude all  other  "acts"  for  which  licenses  may 
be  revoked,  a  williDgnegs  or  offer  to  produce' 
an  abortion  does  not  justitr  suspension  of  the 
right  to  practice,  in  nev  of  the  fact  that  the 
grouuds  specified  all  grow  out  of  intentional 
affirmative  acts,  while  the  general  specification 
which  follows  refers  only  to  "acts." 

[Ed.  Note.— For  other  cases,  see  Pbyaicians 
and  Sprgeons,  Cent  Dig.  {  15;  Dec.  Dig.  i 
11.*] 

8.  Statutbb  (S  194*}— ConSTBUcnoN— Gsneb- 

AL  AND  SFBCIFXO  WOBDS. 

Where  a  law  specifically  designates  several 
matters  or  things  which  shall  be  governed  t>y 
its  provisions,  and  then  by  general  language 
oodertakes  to  include  other  acte  and  things  not 
specifically  named,  it  most  be  so  oonstroed  «■ 
to  apply  only  to  things  or  acts  of  ttie  aame 
gmeral  nature  as  those  definitely  set  out. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  272 ;  Dec.  Dig.  f  194.*] 

9.  PHTBIOIAnS  AND   SCRQEONS  ({  11*)— SuS- 
PBHBIOH  nu)M  Fbactiob— OHOCnDS. 

Under  Rev.  ~Bt  1909,  S  8817.  authorising 
the  State  Board  of  Health  to  refuse  to  license 
to  practice  medicine  and  surgery  persons  guilty 
of  unprofesdonal  or  dishonorable  conduct  and 
to  revoke  licenses  for  like  causes,  and  specifying 
certain  acts  which  shall  be  deemed  unprofession- 
al and  dishonorable  condnct  but  providing  that 
these  specifications  are  not  intended  to  exclude 
all  other  acts  for  which  licenses  may  be  revok- 
ed, the  board  is  not  anthorixed  to  determine 
what  shall  constitute  dishonorable  and  unpro- 
fessional ctmdact,  in  view  of  Const  art  4,  { 
1,  vesting  the  power  to  make  laws  in  the  Gen- 
eral Assembly,  and  article  3,  prohibiting  execu- 
tive officers  from  performing  legislative  func- 
tions. 

[Ed.  Nota.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  16 ;  Dec  Dig.  S 
11»*] 

10.  Pbtsicianb  and  Suboeonb  (i  11*>— SUB- 
PKHBION  FBOH  PfiAOTICB— GBOtJNDB. 

Assuming  that  under  Rev.  St.  1909,  { 
8S17,  authorizing  the  State  Board  of  Health  to 
revoke  licenses  to  practice  medicine  and  surgery 
for  unprofessional  or  dishonorable  conduct 
vedfyin^  certain  acts  which  ehaSl  be  deemed 
nnprofesBional  and  dishonorable  conduct,  but 
providing  that  these  specifications  shall  not  ex- 
clude all  other  acts  for  which  licenses  may  be 
revoted,  the  board  may  determine  what  shall 
eonstitnte  dishonorable  and  unprofesedonal  con- 
duct, it  could  not  suspend  a  physician  for  offer- 
ing to  commit  an  abortion  where  it  had  made 
no  law  or  rule  prohibiting  offers  to  commit 
abortions,  in  view  of  Const  art.  2,  {  16,  pro- 
hibiting the  enactment  of  lawa  retrospeetiTe  in 
their  operation  by  the  General  Assembly. 

[Ed.  Note.— For  other  cases,  see  Pliysicians 
ud^  Surgeons,  Cent  Dig.  {  U»  Dec  Dig.  | 

Appeal  from  St  Louis  Circuit  Goart;  O.  0. 
Hitchcock,  Judge. 

Proceeding  by  tbe  State,  on  the  relation  of 
M.  Luther  Spilggs,  against  E.  F.  Robinson 
and  others,  comprising  the  State  Board  of 
Health.  From  a  judgment  sustalDing  the  ac- 
tion of  the  Board  iu  suspending  relator  from 
the  practice  of  medicine  and  surgery,  he  ap- 
peals. Reversed,  and  action  of  the  Board 
quashed. 


Appeal  from  the  Judgment  oi  the  dicnlt 
court  of  St  Louis  dty  sustaining  the  action 
of  the  State  Board  of  Health  In  awtf&tOing 
the  appellant  from  the  practice  of  medicine 
and  surgery  in  this  state  for  a  period  of  one 
year.  The  chaq^  upon  which  appellant  wu 
suspended  Is  that  be  was  guU^  of  *ninprofea- 
sional  and  dishonorable  conduct;"  In  that  be 
offered,  or  was  willing,  to  commit  a  criminal 
abortlfflL  Prior  to  October  19,  1912,  appel- 
lant  was  engaged  In  the  practice  of  medicine 
and  surgery  at  Joplln,  Ifio.,  and  the  erldence 
upon  which  ha  was  siuvended  from  pmctice 
is  mostly  documentary*  and  Is  as  foUom: 

First.  The  following  adverttsement  last- 
ed by  appellant  In  a  newspaper  at  Joplin: 
"Dr.  M.  OiUther  Spilgga*  Practice  limited  to 
diseases  of  women  and  surgery.  Office  and 
private  hosidtal,  417  S.  Cox  av«iu&  Om- 
sultatton  houn,  9tol2a.m^2to4p.m. 
Home  phone  411,  Bell  phone  S17.  Reddenoe^ 
The  Connor."  Afto'  this  adTertteemokt  ap> 
peared.  a  post  office  inspector  caused  certain 
letters  to  be  written  and  mailed  to  appellant 
from  Galena,  Mo^  to  which  letters  was  af- 
fixed the  name  "Susie  Davis."  Said  letteni 
and  the  appellant's  replies  thereto  are  as 
follows: 

"Galena,  Mo..  Uay  10th,  1912.  Doctor  U. 
Lnthw  SprUcgs— Dear  Str:  I  cut  the  »- 
closed  fkom  a  Joplin  Globe  of  last  Snnday, 
and  wish  to  write  yon,  as  I  was  about  to  go 
to  Kansas  City  or  somewhere  away  firom 
here.  I  am  not  married  and  was  indiscreet 
to  allow  my  beau  lUmties  which  I  dioald  not 
have  d<me.  The  worst  of  it  is,  I  am  caught, 
I  tBAr,  and  in  a  fUnily  way.  I  missed  Just 
twice.  I  ought  to  be  atck  the  14th  of  tills 
month  but  I  dont  know  wheOier  I  will  or 
not  I  have  taken  all  kinds  of  medldne 
without  avail.  I  am  scared  every  day  of 
discovery  and  believe  I  am  getting  larger. 
Please  let  me  know  If  you  will  take  it  away 
and  how  much  it  will  cost  I  ask  no  cbartty 
as  I  have  some  money  and  I  know  the  young 
man  Gib  cause  of  the  trooUe  will  furnish 
more,  if  needed.  We  can  pay  you  well  be- 
tween us.  Please  destroy  this  letter.  Xours 
truly,  Susie  Davis,  Galena,  Mo." 

"Joplin,  Mo.,  May  11,  1912.  Miss  Davis: 
Replying  to  yours  of  the  10th  inst,  allow  me 
to  say  that  yon  should  come  here  at  tlie  ear* 
Rest  possible  momoit  At  that  time  we  con 
go  fully  into  all  of  the  details.  Very  truly 
yours,  M.  Luther  Spriggs." 

"Galena,  Missouri,  May  2l8t,  1912.  Doctor 
Mi.  Luthw  Sprigga — Dear  Sir:  Replying  to 
your  letter  in  regard  to  my  coming  to  Joplin 
for  operation,  I  would  ask  what  the  approxi- 
mate coat  will  be.  I  do  not  want  to  make 
the  trip  to  Joplin  without  enough  money  to 
liave  the  work  done.  I  can  get  the  money 
easier  now  than  I  can  get  it  after  I  get  there. 
I  can  leave  here  as  soon  as  X  hear  from  yon. 
Yours  truly,  Susie  Davis,  Galena,  Mo." 

"Joplin,  Mo.,  May  22,  1912.  Dear  Miss 
Davis:  Win  say  in  reply  to  yours  of  the  21st 
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InsL,  that  your  MU  with  me  will  be  approxl' 
mately  $125.00  and  your  llvtng  expenses  will 
have  to  be  met  for  Bometblng  like  a  week  or 
possibly  ten  days.  It  seems  to  me  that 
(150.00  should  be  ample  to  take  care  of 
everything.  Remember  that  It  is  Important 
to  act  as  promptly  as  possible.  Very  truly 
years,  M.  Luther  Sprlg^" 

"Galena,  Mlssonrl.  Dr.  Ml  Lnther  Spriggs 
—Dear  Sir:  Replying  to  your  favor  of  the 
22nd  inst,  I  had  no  Idea  the  price  for  re- 
lieving one  In  a  family  way  was  over  $26.00 
to  $50.00.  While  I  can  get  more  than  this, 
I  mnch  fear  that  I  cannot  raise  the  amount 
yon  mentioned,  and  unless  yon  can  do  some 
better  for  me,  I  must  make  other  arrange- 
ments. I  can  raise  $100.  Please  write  me 
without  delay  what  you  will  do.  Yours 
truly,  Susie  Davis,  Galena,  ISo.  Hty  26th, 
1912." 

"Joplin,  Mo.,  May  26,  1912.  Dear  Miss 
Davis:  Replying  to  yours  of  to-day  allow  me 
to  say  that  we  do  not  ordinarily  make  any 
concessions  in  such  matters.  However,  I 
am  wining  under  the  circumstances,  to  allow 
you  the  reduction  you  speak  of,  viz.:  $100.00 
professional  fee.  Tou  will  of  course  have  to 
defray  your  living  expenses  for  a  week  or 
ten  days,  which  will  be  moderate,  and  I 
win  be  glad  to  assist  you  to  make  arrange- 
ments in  this  way  that  will  be  satisfactory. 
Hoping  this  will  meet  with  your  approval. 
Very  truly  yours,  M.  Luther  Sprlggs." 

"Galoia,  Mo.,  May  30th.  1912.  Dr.  M.  Lu- 
ther Spriggs— Dear  Sir:  Replying  to  your  let- 
ter of  the  26th  inst,  I  thank  you  for  the  con- 
cession you  have  made,  but  since  my  last  let- 
ter, I  have  come  unwell  a  little.  Do  you  think 
I  could  be  pregnant  under  the  circumstances? 
I  have  missed  a  week  or  two  before  but  never 
anything  like  this.  Could  my  worrying  over 
this  matter  have  k^t  off  my  monthly  sick- 
ness? However,  the  flow  is  not  like  It  usual- 
ly is  and  there  is  some  pain  which  is  not 
usual  with  me.  Do  yon  think  I  should  still 
come  to  Joplin  and  have  the  work  done?  I 
can  come  If  you  think  it  possible  that  I  am 
in  a  family  way  and  that  I  should  come  un- 
der the  circumstances.  Tlianking  you  for 
your  prompt  attention  to  this  matter  for  me, 
I  am,  Tours  very  truly,  Susie  Davis." 

"Joplin,  Mo.  Dear  Miss  Davis:  Replying 
to  youTB  of  the  30th  lust.,  will  say  that  you 
should  not  be  confused  by  the  appearance  of 
a  discharge.  By  all  means  do  not  delay  your 
coming  as  we  are  losing  valuable  time. 
There  is  no  doubt  whatever  in  my  mind  In 
regard  to  the  actual  condition.  However, 
when  I  examine  you  I  will  be  In  a  position  to 
tell  yon  definitely  all  about  the  details.  It 
is  not  uncommon  for  women  to  have  a  men- 
stmal  discharge,  which  originates  from  the 
cervix,  In  a  condition  such  as  yours  and  they 
are  sometimes  deceived  by  it  You  may  be 
qcdte  podtive  that  worry  and  anxiety  would 
never  cause  a  delay  such  as  yours.  I  can- 
not impress  too  forcibly  on  your  mind  th^ 
absolute  neeessi^  ot  prompt  action.  Assure 


ing  you  of  my  best  wishes  and  hoping  to  see 
you  soon,  very  truly,  M.  Luther  Sprites. 
May  30th,  1912." 

The  complaint  was  signed  by  three  physi- 
cians of  Joplin,  Mo.,  who  describe  them- 
selves aa  the  "Board  of  Censors  of  Jasper 
County  Medical  Society."  Neither  of  those 
physicians  testified  at  the  trial.  The  secre- 
ta^  of  the  State  Board  of  Health  testified 
that  several  physicians  of  Joplin,  Mo.,  had 
told  him  tliat  appellant  had  the  repntatlon 
of  being  a  criminal  abortionist  Four  phyd- 
dans  residing  at  Joplin,  Mo.,  and  two  re- 
siding at  Galena,  Mo.,  testified  ttiat  appel- 
lant had  been  practicing  medldne  in  Joplin 
for  about  ten  years,  that  they  were  Quite 
Intimately  acquainted  with  him,  and  that  his 
reputation  was  of  the  very  best  They  also 
testified  that  he  was  a  very  skillful  surgeon; 
that  a  large  part  of  his  professional  work 
consisted  In  performing  operations  upon 
patients  brought  to  bim  by  other  doctors.  Be 
had  operated  upon  one  of  the  physicians  who 
gave  evidence  in  this  cause,  and  upon  the 
wife  of  another  of  said  witnesses.  The  evi- 
dence of  all  six  of  these  witnesses  was  very 
laudatory  of  the  personal  character  and  pro- 
fessional ability  of  appellant  They  had 
never  heard  of  him  being  suspected  of  com- 
mitting criminal  abortions  until  this  proceed- 
ing was  instituted.  It  is  conceded  by  the 
respondents  that  "Susie  Davis"  had  no  real 
existence,  and  that  her  name  was  simply  used 
by  the  post  office  Inspector  in  carrying  on 
the  correspondence  with  appellant  hereinbe- 
fore set  out 

W.  T.  Nardln,  of  St  Louis,  and  Howard 
Gray  and  McReynolds  &  Halliburton,  all  of 
Carthage,  for  appellant  John  T.  Barker, 
Atty.  Gen.,  and  W.  T.  Rutherford,  Asst  Atty. 
Gen.,  for  respondents. 


BROWN,  P.  J.  (after  stating  the  facts  as 
above).  I.  The  theory  of  respondents  is  that 
the  letters  introduced  prove  that  appellant 
offered  to  commit  the  crime  of  criminal  abor- 
tion upon  the  mythical  "Susie  Davis" ;  in 
other  words,  that  he  was  possessed  of  evil 
thoughts,  or  a  willingness  to  commit  crime, 
and  therefore  his  license  to  practice  medi- 
cine and  surgery  should  be  revoked. 

Statute.  The  statute  under  which  the  Board 
of  Health  suspended  the  appellant  is  as 
follows:  "The  Board  may  refuse  to  license 
Individuals  of  bad  moral  character,  or  per- 
sons guilty  of  unprofessional  or  dishonor- 
able conduct,  and  they  may  revoke  licenses, 
or  other  rights  to  practice,  however  derived, 
for  Uke  causes,  and  In  cases  where  the  li- 
cense has  been  granted  upon  false  and  fraud- 
uleut  statements,  after  giving  the  accused  an 
opportunity  to  be  beard  In  his  defense  be- 
fore the  Board  as  hereinafter  jirovlded. 
Habitual  drunkenness,  drug  habit  or  exces* 
slve  use  of  narcotics,  or  producing  criminal 
abortion,  or  soliciting  patronage  by  agents, 
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shall  be  deemed  nnproftesional  and  dishon- 
orable conduct  wlthlD  the  meaning  of  this 
section,  but  these  specifications  are  not  in- 
tended to  exclude  all  other  acts  for  which 
license  may  be  revoked."  Section  8317,  B. 
S.  1909.  Ttiat  portion  of  the  statute  apon 
which  the  action  of  the  respondents  in  find- 
ing appellant  guilty  of  dishonorable  and  un- 
professional conduct  must  be  sustained, 
if  it  can  be  npheld  at  all,  Is  found  in  the  last 
three  lines  before  quoted,  and  is  as  follows: 
"But  these  specifications  are  not  intended 
to  exclude  all  other  acts  for  which  licenses 
may  be  revoked." 

Concretely  stated,  the  contentions  of  ap- 
pellant are:  (1)  That  the  evidence  does  not 
prove  that  be  offered  to  commit  the  crime 
of  abortion ;  (2)  tliat  if  it  were  satisfactori- 
ly proven  that  he  offered,  or  was  willing,  to 
commit  said  crime,  the  statnte  does  not 
authorize  the  State  Board  of  Health  to  re- 
voke bis  license  or  suspend  him  from  the 
practice  of  medicine  and  surgery,  because  he 
merely  possessed  a  desire  to  do  a  dishonor- 
able and  unprofessional  act 

[1]  U.  RighU  of  Appellmt.  To  properly 
dispose  of  the  issues  we  must  consider  the 
nature  of  the  right  which  appellanC  held  as 
:i  practicing  phy^kilan.  Is  It  a  mere  privi- 
lege? Is  it  a  vested  right?  Is  It  property? 
Some  of  the  authorltiea  cited  by  respondents 
hold  that  a  license  to  practice  a  profession 
Is  not  property,  and  not  a  right  at  aU,  but 
only  a  privilege  whi<di  the  state  may  with- 
draw without  the  formality  of  a  trial,  and 
without  a  compliance  with  the  constitutional 
f^rantles  (section  10,  art  2,  Constitution  of 
Missouri)  which  protect  persons,  property, 
and  character.  State  ex  reL  v.  Ooodier  et 
aL,  195  Mo.  loc.  dt  660.  93  S.  W.  92&  I 
am  Impressed  with  the  idea  that  a  more  log- 
ical and  rational  view  was  announced  by 
the  members  of  division  1  of  this  court  In 
the  recent  case  of  State  ex  rel.  Shacklef  ord  v. 
McElbinney,  241  Mo.  loc.  dt.  606,  145  S.  W. 
1139,  wherein  It  was  held  that  the  right  of 
a  licensed  attorney  to  practice  law  Is  "a 
valuable  property  right"  By  analogy.  It 
must  be  admitted  that  if  the  right  of  an  at- 
torney to  practice  law  Is  a  property  right 
then  the  duly  licensed  physician  has  a  prop- 
erty right  protected  at  least  by  such  safe- 
guards as  the  Legislature  has  thrown  around 
It  It  is  not  a  mere  shadowy  privilege  which 
may  be  revoked  regardless  of  whether  the 
possessor  has  violated  the  laws  of  the  state. 
By  what  we  have  said  It  should  not  be  In- 
ferred that  we  desire  to  overrule  the  Good- 
ler  Case.  It  is  not  necessary  to  disturb 
that  decision  in  order  to  reach  a  cor- 
rect conclusion  in  this  case.  We  approach 
the  solution  of  this  case  with  the  under- 
standing that  the  appellant,  through  his 
license  to  practice  medicine,  and  through 
his  ability  and  industry,  has  become  pos- 
sessed of  at  least  a  valuable  privilege — per- 
baps  a  property  right  which  has  been  sus- 


pepded  by  the  action  of  the  respondents  for 
his  alleged  violations  of  the  laws  of  this 
state. 

[2-4]  HI.  Penal  Law.  The  next  prelimina- 
ry question  which  arises  in  the  case  is: 
Shall  that  part  of  section  8317,  supra,  which 
authorizes  the  Board  of  Health  to  revoke  li- 
censes of  physicians,  be  adjudged  a  remedial 
or  a  penal  statute?  If  remedial,  it  must 
be  liberally  construed  in  behalf  of  both  re- 
Bjwndents  and  appellant,  while,  if  it  be  a 
penal  law,  It  must  be  strictly  construed 
against  the  respondents,  as  the  representa- 
tives of  the  state,  and  liberally  construed  In 
favor  of  appellant  State  v.  Balch  et  al., 
178  Mo.  392,  77  S.  W.  547 ;  State  v.  Koock. 
202  Mo.  loc.  cit.  235,  100  S.  W.  630;  and 
State  V.  McMahon,  234  Mo.  loc  dt  614, 
137  S.  W.  S72.  This  rule  Is  announced  in 
Lewis'  Sutherland,  Statutory  Construction, 
vol.  2  (2d  Ed.)  S  531:  "Among  penal  laws 
which  must  be  strictly  construed,  those 
most  obviously  Included  are  all  such  acts  as 
in  terms  impose  a  fine  or  corporal  pnnish- 
ment  under  sentence  in  state  prosecuttons,  or 
forfeitures  to  the  state  aa  a  punitory  con- 
sequence of  violating  laws  made  for  the 
preservation  of  the  peace  and  good  order  of 
society.  But  these  are  not  the  only  penal 
laws  which  have  to  be  so  construed.  There 
are  to  be  include  nnder  that  den(Hninatiott 
also  all  acts  which  •  •  *  take  away  or  im- 
pair any  privilege  or  right"  A  statote 
which  provides  fbr  tiie  disbarring  of  attor- 
neys has  been  held  to  be  a  penal  law.  Hon* 
tray  v.  People,  162  lU.  194,  44  N.  E.  496. 
A  penal  statute  ia  construed  with  a  degree 
of  strictness  commensurate  with  the  severity 
of  the  penalty  It  imposes,  and  where  the 
penalty,  as  in  this  case,  ia  onerous,  no  one 
can  be  held  to  have  violated  its  provislonii 
unless  his  acts  come  within  both  the  letter 
and  the  spirit  of  the  law.  I^ewls*  Satlier- 
land,  Statutory  Construction,  vol.  2.  H  S20, 
621;  State  ex  lot  t.  Railroad,  238  Ho.  005, 
loc.  cit  612,  142  S.  W.  279.  All  lawa,  bow- 
ever,  must  receive  a  rational,  and  not  an 
arbitrary,  construction.  Upon  the  mll-con- 
sldered  precedents  we  have  no  he^tatlon  in 
holding  that  the  law  now  In  judgment,  in  so 
far  as  it  authorizes  the  revocation  of  Ucenses 
of  physidans,  la  h^y  penal,  and  must  be 
treated  as  a  penal  law. 

[5, 1]  ly.  Heanay  Evidence  Coming  back 
to  the  facts  in  this  case,  we  find  no  existence 
in  the  brief  of  the  honorable  Attorney  Gen- 
eral that  the  conviction  and  suspension  of 
appellant  can  be  sustained  on  the  advertise- 
ment which  the  appellant  published  In  a 
newspaper,  or  upon  the  evidence  of  Dr.  Hll- 
ler  to  the  effect  that  several  physicians  of 
Joplln  had  told  him  that  appellant  bore  the 
reputation  of  being  a  criminal  abortionist 
It  would  certainly  have  been  an  insult  to 
the  Intelligence  of  the  age  to  contend  that  a 
judgment  could  be  sustained  on  the  mere 
hearsay  evidence  of  Dr.  Hiiler,  which  ought 
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not  to  bave  Imat  admitted  or  constdwed  by 
respondents. 

T.  Bviiaue.  Tbls  leavoB  fbr  our  consider^ 
atlon  the  letters  between  the  appellant  and 
the  mythical  "Susie  Da  via."  It  will  be  ob- 
served tbat  appellant  did  not  dlrecOy  oflCv 
to  pertonn  an  abortion  apon  "Svele,"  thongb 
the  letters  written  to  him  were  conningly 
wOTded  and  designed  to  malce  it  appear  that 
If  be  agreed  to  treat  her  at  all  he  wan  will- 
ing to  commit  that  crime.  There  is  no  expert 
medical  testimoDy  before  us  which  tends  to 
explain  wbetbor  tbo  sympbmiB  narrated  in 
the  letters  indicated  the  presowe  of  a  Ut- 
tag  fotos,  a  dead  ftetoa,  or  some  aliment  of 
the  womb  or  genital  o^ans.  Tbe  writer  of 
the  letter,  after  describing  "her"  symptoms, 
does  not  say  that  she  is  pregnant,  bat  only 
that  she  tears  she  is  pr^^nant  If  the  symp- 
toms detailed  In  the  letters  Indicated  the  pres- 
ence of  a  dead  foetns,  then  the  replies  which 
appeUant  made  to  said  letters  would  not 
point  to  an  evil  purpose  or  a  willingness  on 
hia  part  to  commit  criminal  abortion.  The 
appellant  proved  such  an  excellent  reputa- 
tion by  his  neighbors — physicians  who  knew 
htm  intimately — that  if  the  letters  could 
have  been  construed  so  as  to  be  consistent 
with  an  innocent  purpose,  the  Board  of 
B^lth,  being  honorable  men  and  learned  in 
the  medical  science,  would  certainly  have 
given  him  the  benefit  of  the  doubt  and  ac- 
quitted him.  The  fact  that  they  found  him 
guilty  must,  under  the  evidence  In  this  case, 
be  taken  by  us  to  mean  tbat  the  symptoms 
and  conditions  narrated  in  the  Davis  letters 
unmistakably  pointed  to  the  existence  of  n 
Uvlng  fcetUB,  which  it  would  have  been  a 
crime  to  remove  or  destroy. 

[7,  t]  TT.  Construction  of  Statute.  This 
brings  us  to  the  application  of  the  statute  to 
the  facts  proven.  Did  the  General  Assembly, 
by  tbe  enactment  of  section  8317.  K.  8.  1909, 
mean  to  designate  a  mere  willingness  to  com- 
mit the  Clime  of  abortion  as  dishonorable 
and  unprofessional  conduct?  We  may  gain 
some  light  on  this  point  by  a  close  considera- 
tion of  the  BpedSo  acts  designated  as  impro- 
fesslonal  conduct 

There  Is  a  well-recognlzed  rule  that  where 
a  law  speciflcally  designates  several  matters 
or  things  which  shall  be  governed  by  Its  pro- 
visions, and  then  by  general  language  under- 
takes to  Include  other  acts  and  things  not 
specifically  named,  such  law  must  be  so  con- 
strued as  to  apply  only  to  things  or  acts  of 
the  same  general  nature  as  those  definitely 
set  ont  City  of  8t  Louis  v.  Kalme  et  al., 
180  Mo.  908, 79  S.  W.  140,  and  State  ex  reL  T. 
Berry  man.  142  Mo.  App.  373, 127  S.  W.  128. 
mie  Is  but  the  restatement  of  a  rale  of  com- 
mon sense  and  everyday  experience  of  man- 
kind. When  a  man  Is  speaking  only  of  bonds 
and  promissory  notes,  his  mind  Is  not  suppos- 
ed to  be  dwelling  on  wagons  and  threshing 
machines,  and  we  iflo  not  aivly  Us  words 
uttered  on  Uiat  occasion  to  any  sach  anbjects. 


If  a  man  speak  of  wUd  animals,  his  mind  is 
not  likely  at  tbe  seUtaame  time  to  dwdl  opon 
domestic  animals,  and  it  would  be  silly  to 
give  his  words  such  a  construction. 

Tbe  Qenraal  Assonbly  cannot  enact  a  val- 
id law  without  the  minds  of  ito  members  con- 
sidering the  things  to  which  the  law  is  to 
apidy,  for  the  isglslattve  will  is  wlmt  be- 
comes the  law.  In  a  broad  goieral  sense  we 
discern  the  letf  slatlve  will  by  the  words  it 
has  qioken  tbnmgh  ito  auctments,  the  same 
as  we  would  Int^ret  the  language  of  an  In- 
dividual. 

Applying  this  well-known  and  simple  rule 
to  the  stetnte  now  under  consideration,  we 
find  that  *'habitnal  dmnkenness,  drug  habit, 
or  excessive  use  of  narcotics"  are  declared 
dishonorable  and  nmnofesslonal  conduct; 
likewise,  "producing  criminal  abortion  or  so- 
Ucltlttg  patronage  by  agents"  are  placed  In 
the  same  category.  The  first  three  specifica- 
tions, it  will  be  observed,  grow  out  of  ucts  of 
a  physician  which  tend  to  weaken  or  destroy 
his  mind  and  render  him  mentally  incapable 
of  properly  applying  his  medical  skllL  The 
second  two  ^>eclfications  pertain  to  acts 
which  are  by  the  Lc^slature  deemed  sufli- 
dent  grounds  for  revoking  a  license.  It  will 
further  be  observed  that  all  five  of  the  speci- 
fications named  grow  out  of  Intentional  af- 
firmative acts,  not  a  mere  contemplation  or 
willingness  to  perform  wrongful  acts.  The 
general  specification  then  follows:  "But 
these  specifications  are  not  intended  to  ex- 
clude aU  other  acts  for  which  licenses  may 
be  revoked."  It  will  thus  be  seen  that  the 
lawmakers,  after  having  particularly  desig- 
nated certain  mlnd-destroylng  habits  and  cer- 
tain wrongful  acts  for  which  the  license  of  a 
physician  may  be  revoked,  undertook  to  des- 
ignate  generally  that  there  are  other  acts 
which  may  justify  such  revocation.  To  my 
mind,  it  is  clear  that  the  general  spedflcatiou 
cannot  be  applied  to  mere  evil  thoughte  or  a 
consent  to  do  wrong  where  no  wrong  Is  actu- 
ally done  It  could  not  logically  be  urged 
tbat  a  mere  desire  or  willingness  to  use  in- 
toxlcante  or  narcotics  excetjsively  would  Im- 
pair ttie  mind;  and  for  the  same  reason  it 
must  be  held  that  a  mere  consent  to  perform 
an  abortion  would  not  make  the  appellant  an 
abortionist,  or  subject  him  to  the  penalties  of 
having  committed  that  crime.  The  general 
specification  of  the  statute  in  Judgment  is 
directed  solely  against  certain  und^gnated 
acta^  not  against  evil  thoughte  or  a  willing- 
ness to  perform  wrongful  acta. 

As  we  have  said,  the  statute  In  judgment 
is  highly  penal  and  cannot  be  expanded  or 
enlarged  beyond  Ite  letter  or  sidrlt  Con- 
sequently, it  does  not  support  the  action  of 
respondents  In  revoking  i^tellanlfB  license. 
We  have  been  taught  that  a  mere  desire  to 
do  wrong  Is  as  great  a  sin  as  tbe  act  of  doing 
wroE«  Itselt  Tbat  nUe  will  be  all  right 
when  the  Creator  site  as  Judge,  but  mere 
ooorta  and  boards  of  bealth  bave  not  the 
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capacll7  to  aeaicfa  ont  aad  conrecUy  welgb 
tbe  many  ImpnlBeB  wlilch  enter  tbe  bninan 
ndnd.  For  tbat  reason  the  state  concerns  It- 
self mostly  abont  wrongful  acts,  not  erll 
thongbts,  and  Its  f^mits  and  admlnlstmtlve 
boards  mnst  be  governed  accordingly.  No 
one  can  be  depilred  of  any  ilgbt  or  priTllece 
because  bla  mind  has  been  contaminated  by 
era  thoughts,  unless  the  statute  baa  denonnc- 
ed  said  erll  tboo^ts  In  idaln  terms.  How- 
erer  reprehensible  it  may  be  for  a  physician 
to  entertain  a  desire  to  comndt  abortion,  bla 
license  cannot  be  revoked  unless  by  a  writtoi 
statute  bis  evU  derirea  are  made  a  ground 
for  subjecting  him  to  tbat  penalty. 

Our  teamed  Attorn^  Oeneral  earnestly 
inslBta  tbat  it  was  impossible  for  the  Oen- 
«al  Assembly  to  designate  the  numerous 
acts  and  things  whlA  would  constltnte  ^^dis- 
bonorable  and  unprofessional  conduct"  on 
the  part  of  physicians,  and  that  therefore 
the  general  apedflcatlon  In  section  8S17, 
supra,  should  be  construed  to  Include  all 
acts  (and,  Inferentially.  all  wlAed  thoughts 
and  evil  desires)  which,  hj  "common  Judg- 
ment," are  found  to  be  dtsbonorable.  He 
cites  in  support  of  this  contention:  People 
V.  Apfelbaum,  251  lU.  loc.  dt  22.  96  N.  E. 
996;  Berry  v.  State  (Tex.  av.  App.)  136  S. 
W.  681;  Horse  t.  State  Bd.  Med.  Ex.,  67 
Tex.  av.  App.  93,  122  S.  W.  loc.  dt  448; 
Spurgeon  v.  Rhodes,  167  Ind.  loc.  dt  11, 
12.  78  N.  B.  228;  and  Wolf  v.  State  Bd.  Med. 
Ex.,  109  Minn.  860,  123  N.  W.  1074.  The 
authorities  dted  tend  to  support  tiie  con- 
tention of  respondenta  Tbe  attorneys  for 
the  appellant,  with  equal  industry,  have 
dted  the  following  cases  which  tend  to  sus- 
tain their  insistence  that  the  general  specifi- 
cation In  section  8317,  supra.  Is  void  for  un- 
certainty: Matthews  v.  Murphy  (Ky.)  68 
S.  W.  786,  64  U  R.  A.  416;  Bx  parte  Mc- 
Nnlty.  77  Oal.  164,  19  Pac.  237,  11  Am.  St 
Rep.  267;  Hewitt  v.  Board  of  Medical  Ex- 
aminers, 148  Gal.  690,  84  Pac.  39,  3  L.  R.  A. 
(N.  S.)  896,  118  Am.  St  R^.  315,  7  Ann. 
Cas.  760;  Czarra  v.  Board,  26  App.  D.  O. 
443;  and  Ex  parte  Jackson,  46  Ark.  164. 
In  view  of  the  conflicting  opinions  of  re- 
spectable courts  on  this  proposition,  we  will 
quote  what  is  said  by  the  learned  commenta- 
tors of  Oyc.:  "The  grounds  commonly  desig- 
nated by  the  statute  upon  which  tbe  medical 
board  Is  authorized  to  revoke  a  physldan's 
license  or  certificate  are  unprofessional,  dis- 
honorable, or  Immoral  conduct  Unprofes- 
sional or  dishonorable  conduct  is  not  de- 
fined by  the  common  law,  and  what  conduct 
may  be  of  either  kind  is  a  matter  of  opinion 
only.  For  this  reason  It  has  been-  b^d  In 
several  cases  that  such  a  statute  Is  void  for 
uncertainty.  Similar  statutes  have  been 
construed  In  other  jurisdictions  without  the 
question  of  validity  being  raised,  the  courts 
merely  considering  what  can  be  deemed  un- 
proteealonal,  dishonorably  or  immoral  con- 
duct" SO  Oyc  p.  1655  (B). 


There  Is  audi  a  great  dltwgquuj  In  Jodl- 
dal  thought  on  this  subject  Oat;  afCw  read- 
ing it  all,  we  find  ourselvev  gcopfaic  In  a 
wUdemess  of  confusing  ^recetaita  In  eoo- 
slderlng  precedents  it  Is  usually  aaiest  t» 
ke^  any  ^e  on  tbe  rules  of  oomnwn  acnae^ 
whldi  often  prove  a  safer  piide  than  bair- 
apUtting  Judicial  reasoning.  We  d»  not  take 
Judldal  notice  that  doctors  are  mm  wQUng 
to  comndt  crimes  than  men  of  eCiwr  pzofea- 
dona.  Pbysidans  are  usually  paofile  at  in- 
telUgeDcy  wltit  a  high  sense  of  the  daUes 
and  respondbllitles  of  good  dtlaoisblpw  We 
are  tber^ore  unwilling  to  bdlev»  thait  the 
Idiysldans  of  out  state,  or  any  of  than, 
are  guilty  audi  a  mnltlirildty  of  wtangtai 
acts  that  ttidr  conduct  msy  not  aafdy  be 
regulated  by  a-  single  leglalatlve  enactment 
By  section  4738,  B.*S.  1900^  It  to  Bade  a 
crime  to  offiw  for  sale  any  secret  drag  de- 
signed to  prevent  conc^t^m,  and  it  wevM 
be  die  rankest  folly  to  say  tbat  It  would 
tiave  been  more  dUBcolt  to  imdilblt  pbyal- 
dans  from  offering  to  commit  abertione  Oan 
it  vras  to  piobUiit  ponons  from  oBe^ag  for 
sale  obnoxtons  drugs.  We  tii«cfore  kold 
that  It  would  have  been  possible  tar  tbe 
0«ieral  Aasraibly  to  designate  the  partloi- 
lar  ofTenses  for  whidi  they  intepded  tbat 
the  llceises  of  physicians  mi^bt  be  revoked. 

[I]  Another  theory  of  the  Attorn^  G&i- 
eral  la  that  the  general  specificatitm  in  sec- 
tion 8317,  supra,  must  be  constmed  to  au- 
thorize the  Board  of  Health  to  det^mine 
what  shall  constitute  dishonorable  and  un- 
professional conduct  This  point  does  not 
deserve  serious  conafderatlon.  To  grant  the 
Board  of  Health  that  power  would  be  to 
concede  that  it  has  the  right  to  enact  from 
time  to  time  sadi  laws  as  It  deems  necessary 
to  regulate  the  conduct  of  physldana  and 
surgeona  We  give  the  honorable  members 
of  the  Board  of  Health  credit  with  pos- 
sessing too  modi  good  judgmoit  to  attempt 
to  assume  the  rola  of  lawmakers. 

[1>]  If  section  1.  art  4.  of  the  Constitu- 
tion of  Missouri,  vesting  In  the  General  As- 
sembly the  power  to  make  laws,  and  article 
3  of  said  Constitution,  prohibiting  executive 
officers  from  performing  legislative  func- 
tions, could  both  be  suspended,  and  the 
Board  of  Health  given  power  to  legislate, 
the  respondents  would  be  in  no  better  condi- 
tion, 80  far  as  the  facts  of  this  caae  are 
concerned.  It  nowhere  appears  in  this  rec- 
ord that  prior  to  the  institution  of  this  ac- 
tion to  revoke  appellant's  license  tbe  State 
Board  of  Health  had  ever  enacted,  or  pre- 
tended to  prescribe,  a  law  or  rule  prohibiting 
phyaldans  from  offering  to  commit  abortions. 
Tbe  Oeneral  Assembly  is  prohibited  from 
giving  its  enactments  retrospective  effect 
and  if  we  concede  legislative  powers  to  the 
Board  of  Health  (which  we  do  not)  that 
Board  would  have  to  be  governed  by  the 
same  constitutional  limitations.  Bedion 
15,  art  2,  Constltntion  of  MlssoniL 
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Tbe  aodos  oi  tbo  State  Board  oC  HealCIt 
In  8aag)endlng  tbe  appellant  ffom  the  prac- 
tice of  medidne  and  sursery  should  be 
qoashed  and  tor  naught  held;  and  the  Judg- 
ment of  tbe  drcult  court  of  St  Ix»nl8  City 
sustaining  and  apholdlng  the  action  and 
finding  of  tlie  Board  of  Health  should  be 
reversed.  It  Is  so  ordered. 

WAI;eeb  and  FARlSr  JJ.»  concm; 


BAILS  V.  PUNK. 

(SifffiiKflald  OonrC  of  AppmlB.   MiMomL  Dec 
11,  1818.   BebeariDg  Dmied  Jan.  6, 
Iflli) 

1.  pABTisa  n  75^— DKncn— Waxtxb  of  Ob- 

ncnoH. 

Under  Ber.  Stats.  1909.  I  1800,  anthorfat- 
ing  the  dDjectfon  of  a  defect  of  parties  plaintiff 
to  be  taken  by  demurrer  when  apparent  upon 
the  face  of  the  petition,  and  section  1804,  pro- 
viding that  if  such  defect  does  not  appear  np< 
on  the  face  of  tbe  petition,  the  objection  may 
be  taken  b^  answer,  and  that  if  not  so  taken, 
defendant  u  deemed  to  have  waived  it,  where 
such  objection  was  not  taken  by  demurrer  or 
anawe^  the  court  did  not  eir  in  refusing  to  per- 
mit defendant  to  amend  his  answer  at  me  dose 
of  plaintifrs  evidence  so  as  to  allege  such  de- 
fect 

[Ed.  Note.— Fbr  other  cases,  see  Parties,  Gent 
Dig.  H  115-117 ;  De&  Dig.  B  75.*] 

2.  BaiuosNT    ((    29*)— Aonoiis  AaAXvm 
Bailee— Faktieb. 

A  deed  conveying  land  to  plaintiff,  his  wife, 
and  his  brother-in-law  was  left  with  defendant 
for  safe-keeping/  Plaintiff  purchased  his  broth- 
er-in-law's intefest,  and  defendant  ttiereafber  de* 
stroycd  the  deed  and  procured  a  new  deed  from 
the  grantor  to  a  third  party.  Plaintiff  then  sued 
,  the  grantor,  tbe  third  party,  and  the  brother-in- 
'  law  to  quiet  title  and.  having  obtained  a  decree 

auieting  the  title  in  himself  and  his  wife,  sued 
efendant  to  recover  the  costs  of  such  litigation 
and  the  value  of  his  time  lost  in  attending  there- 
to. Held,  that  the  wife  who  paid  no  part  of  such 
expenses  was  not  a  necessary  or  proper  party, 
as  she  had  no  claim  aniinst  defendant  Jointly 
with  her  husband,  or  otherwise,  in  the  subject- 
matter  Involved. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  1 122;  Dec  Dig.  {  29.*] 

3.  Bailment    ^    12*)— Gabs    Bbquibkd  — 
Bailee  without  Rewabd. 

A  bailee  of  a  deed  without  reward  was  re- 
quired to  exercise  such  care  thereof  as  an  ordi- 
narily careful  and  prudent  person  in  bis  situa- 
tion would  bestow  on  his  own  property,  and  to 
excuse  his  failure  to  produce  It  on  demand  it 
must  appear  that  it  was  lost  without  his  negU- 

fence  or  fault ;  and  hence,  in  an  action  against 
im  to  recover  tbe  expenses  of  a  suit  to  quiet 
title  necessitated  by  his  destruction  of  the  deed 
tbe  procarement  of  a  deed  from  the  grantor  to 
a  third  person,  the  court  did  not  err  in  refusing 
to  instruct  a  verdict  in  bis  favor,  and  instruc- 
tions  requiring  a  finding  that  he  acted  fraudu- 
lently or  In  bad  faith  to  Justify  a  verdict  against 
him  were  sufficiently  liberal  in  his  behalf. 

[BA.  Notft^For  other  cases,  see  Bailment, 
Cent  Dig.  H  37-41;  Dea  Dig.  1 12.*] 

4.  Appeal  aud  Ebbob  (|  1001*)— Beview— 
QuESTtons  OF  Fact. 

In  an  action  against  one  intrusted  with  a 
deed  to  recover  the  expenses  of  litigation  necea- 
sltated  by  bis  destruction  thereof  and  bis  pro- 
curement of  a  new  deed  to  a  third  person,  where 


the  questions  of  his  fraud  and  bad  faith  were 
submitted  to  the  Jury  and  found  against  him  on 
evidence  tending  to  support  the  finding,  the  ver- 
dict oonld  not  be  disturbed  on  ai^iteal. 
_  [Bd.  Note.— For  other  cases,  see  Appeal  and 
Osnt.  Die  H  3922,  892S-3934;  fiec.  Dig. 

i  1001.*] 

Appeal  from  drcult  Court,  Jaqier  Goontar; 
Joseph  D.  Perkins,  Judge. 

Action  by  James  Sails  against  J.  J.  Funk. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

M.  R.  lively,  of  Webb  City,  for  appellant 
W.  R.  Shuck,  of  Webb  Olty,  and  R.  M.  Shqh 
pard,  of  JopUn,  for  respondent. 

ROBERTSON,  P.  J.  Plaintiff  sued  tbe  de- 
fendant In  the  drcnlt  court,  alleging  that  la 
April,  1911,  he,  Ms  wife,  and  his  brotbei^In- 
law  purchased  from  John  A  Eercbner  a  tract 
of  land  In  Jaqper  county,  and  that  said 
Kerchner  executed  and  delivered  to  those 
three  a  general  warranty  deed  therefor;  that 
the  purchasers  did  not  record  the  deed,  but 
deposited  It  with  the  defendant ;  that  the 
plaintiff  afterwards  purchased  his  brother- 
in-law's  interest  tn  said  property;  that  In 
Mardt.  1912,  the  defendant  fraudulently  pro- 
cured from  said  Een^ner  and  wife  a  second 
deed  conveying  said  property  to  the  father- 
in-law  of  plaintiff,  and  that  the  defendant, 
vrlthont  the  knowledge  or  consent  of  the 
plaintiff,  destroyed  the  first  deed;  that  the 
plaintiff,  after  learning  of  the  execution  and 
delivery  of  the  second  deed  to  his  father-in- 
law,  caused  to  be  brongfbt  In  the  circuit  court 
of  Jun>er  county  a  suit  In  equity  to  quiet 
the  title  to  said  property,  and  obtained  a 
decree  In  said  court  vesting  the  title  In 
plaintiff  and  his  tvlfCi  end  that  as  a  result  of 
said  litigation  he  was  c<Hnpelled  to  and  did 
employ  counsel  In  order  to  perfect  the  .title 
to  said  properly  and  to  pay  out  money  In 
said  cause,  and  costs,  and  that  he  had  lost 
time  in  attending  to  said  litigation,  tor  all 
of  which  he  asked  dam^es  in  the  sum  of 
ffiOO.  The  dtfOndant  appeared  and  answoed 
by  a  general  denial  A  trial  was  had  to  the 
Jury,  and  resulted  In  a  verdict  for  $100  in 
favor  Of  the  ^alntlff,  and  the  defendant  has 
applied. 

The  testimony  discloses  tiiat  tiie  proper^, 
which  was  Incumbered  at  the  time  of  the  pur- 
chase was  paid  for  by  the  plaintiff^  mite, 
conv^ng  to  Kerdiner  40  acres  of  land  In 
Arkansas,  irtileh  constituted  tiie  sole  conidd- 
eration  for  the  eqnltr  In  the  Jasper  county 
land.  It  also  a^iears  tiiat  the  land  was 
purchased  for  tbe  purpose  of  conducting  a 
r^U  grocery  business  In  the  store  building 
UUHreon.  Immediately  upon  the  purchase  of 
the  property  the  plaintiff  paid  some  interest 
on  the  Incumbrance  then  past  due,  and  made 
some  improvements  in  the  bnildlnga  located 
on  the  land.  Three  or  four  months  after  the 
original  purchase  the  plaintiff  bongbt  his 
brother-in-law's  Interest  In  the  property,  pay- 
ing tbe  consideration  therefor  in  cash  and 
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notes.  In  April  or  May,  1912,  tbe  lOalnafl 
first  learned  tlwt  the  original  deed  liad  bom 
destroyed  and  a  new  one  execnted  and  de- 
livered, wtaeEonpon  be  immediately  Intervlev- 
ed  the  defendant,  ascertaining  what  he  conld 
abont  the  transaction,  bnt  getting  little  In- 
formation. He  sa^  that  the  defendant  flrat 
told  him  that  he  could  not  find  the  first  deed, 
and  later  that  he  had  destroyed  tt  long  be- 
fbre  Oie  plalntlfC's  first  inquiry  about  tt 
The  iilalntifl!,  after  consulting  with  his  wife, 
then  wrote  to  bis  father-in-law  about  tbe 
transaction,  requesting  that  the  premises  be 
reconVeyed  to  blm  and  his  wife,  but,  re- 
ceiving no  satisNictory  answer,  he  instituted 
tbe  equity  suit  referred  to  in  his  petition. 
That  suit  waa  brougbt  against  Eerchner, 
plalntUTs  brotber-ln-law  and  his  tatfaer-ln- 
law,  and  resulted  In  a  decree  Testing  the  title 
to  the  premises  In  plaintiff  and  bis  wife. 
Upon  the  ere  of  the  trial  of  the  former  salt, 
the  plalntUTs  brother-in-law  and  father-tn- 
law  delivered  to  the  plaintiff  a  quitclaim 
deed,  conveying  tbe  property  to  the  plaintiff 
and  his  wife;  but  If  the  plaintiff  and  his 
wife  bad  then  dismissed  their  case,  they 
would  have  had  no  instrument  showing  a 
transfer  from  Eerchner,  beoause,  so  far  as 
the  evidence  discloses,  the  grantors  In  the 
quitclaim  deed  did  not  tender  the  deed  from 
Eerchner  to  the  father-in-law,  and  It  was 
never  recorded,  and  there  la  some  evidence 
that  it  was  destroyed. 

The  defendant's  testimony  was  to  the  ef- 
fect that  the  plaintiffs  wife,  at  the  time  of 
the  execution  of  the  first  deed,  was  an  em- 
ploye in  defendant's  office,  and  kept  in  his 
safe  a  package  of  her  private  papers;  that 
she  put  the  first  deed  In  question  in  a  pack- 
age and  sealed  it  up  and  placed  It  in  the  safe, 
as  it  was  ber  custom  to  do,  and  that  thereaft- 
er she  advised  defendant  that  she  wanted  a 
deed  made  to  her  father  I>ecause  they  were 
so  far  behind  on  the  payments  due  on  the 
incumbrance  that  foreclosure  was  threaten- 
ed, and  she,  therefore,  wanted  to  deed  it  to 
her  father,  or  have  it  deeded  to  blm,  and  he 
would  advance  the  Interest  and  save  their 
home.  At  the  request  of  plaintiff's  wife,  he 
says,  he  saw  Eerchner,  and  inquired  If  he 
would  make  a  new  deed.  Defendant  says 
that  he  advised  ber  It  would  be  the  easiest 
way,  and  would  save  recoi*dIng  one  deed, 
which  would  cost  90  cents,  and  the  maklag  of 
one  entry  on  the  abstract,  which  would  cost 
GO  cents,  and  told  her  she  could  get  a  deed 
direct  from  Eerchner,  and  the  other  deed, 
not  being  recorded,  could  be  destroyed.  The 
defendant  thereupon  saw  Eerchner,  who  tes- 
tified that  he  agreed  to  execute  a  new  deed 
upon  the  assurance  of  the  defendant  that 
It  was  entirely  satisfactory  to  the  grantees 
named  In  the  first  deed.  Tbe  defendant  ad- 
mits that  he  destroyed  the  old  deed  without 
tbe  consent  of  the  plaintiff,  and  admits  that 
he  did  not  talk  to  the  plaintiff  until  a  long 
time  after  this  transaction.  He  also  admits 
that  he  paid  Eerchner  $2  for  executing  this 
new  deed,  but  says  he  simply  advanrad  It 


for  plalnturs  wife,  altbongh  lie  testifies  Uiat 
he  has  never  hem  r^id.  Eerchner  testified 
that  the  d^:6ndant  told  him  he  was  paying 
it  out  of  bis  own  pocket  rPhe  d^imdant  fur^ 
ther  tertifled  that  he  knew  of  the  equity  snlt 
to  quiet  tbe  title  some  time  t>efore  the  trial, 
and  wrote  to  the  wife  of  platntlfr  abont  tt. 
The  defendant  in  undertaking  to  ex^ln 
why  he  did  not  advise  tbe  plaintiff  that  the 
first  d«d  was  destroyed  wboi  plalntUr  first 
inquired  abont  It  states  that  at  first  be 
thought  the  plalnUff  was  asUng  about  the 
second  deed,,  yet  the  defendant  bad  prevtous- 
ly  testified  that  the  second  deed  bad  beoi  de- 
livered to  tbe  plaintiff's  wife,  and  the  de- 
fendant must  therefore  have  known  Oiat  he 
did  not  have  that  deed.  I^ater  he  seeks  to 
explain  this  apparent  inconsistency,  bnt  It 
was  tor  tbe  Jury  to  determine  which  of  his 
statements  was  correct 

At  the  close  of  the  testlmoi^  the  defend- 
ant requested  the  court  to  Instract  flie  Jory 
to  return  a  verdict  for  blm,  whiidi  was  r^ 
fused.  At  tbe  requmt  of  the  pUtlntUf  the 
court  Instructed  the  Jury  that  If  the  first 
deed  was  deposited  with  the  defendant  for 
safe-keeping,  and  afterwards  he,  without  the 
knowle^»  or  consont  of  tbe  ^alntllf,  de- 
stroyed said  deed  and  procured  a  second  deed 
to  said  property  from  said  Eerchner  and 
wife,  conveying  said  property  to  plaintiff's 
father-in-law,  and  that  said  deed  was  deliver- 
ed to  him,  and  that  ttie  defendant  destroyed 
the  firat  deed  and  procured  Uie. second  deed 
for  the  purpose  ol  defrauding  the  plaintiff 
out  of  his  Interest  in  said  property,  and  If  it 
became  necessary  for  the  {OaintUt  to  Insti- 
tute the  suit  ia  the  circuit  court  tor  the 
purpose  of  having  tbe  title  to  ssid  inoperty 
vested  in  himself  and  wife  free  and  clear  of 
the  dalms  of  Eerchner  and  the  brotber-ln- 
law  and  ftither-in-law,  then  they  should  find 
the  issnes  in  favor  of  tbe  plaintlCC,  and  as- 
sees  his  damages  at  mdi  sum  as  from  the 
evldoice  it  appeared  It  was  necessary  for 
tbe  plaintiff  to  expend,  and  obligate  MmyOf 
to  expend.  In  perfecting  said  tltl^  not  ex- 
ceeding tbe  amount  dalmed  in  the  petition. 
At  tbe  request  of  the  defendant  the  court  in- 
structed the  Jury  that  even  though  it  might 
appear  from  tbe  evidence  that  tbe  defendant 
did  destroy  the  first  deed,  yet  If  he  acted  In 
good  faith  therein,  and  In  soliciting  the  exe- 
cution of  the  second  deed,  the  verdict  must 
be  for  the  defendant 

At  tbe  dose  of  the  testtmony  offered  In 
behalf  of  the  ifialntlfl  the  defendant  asked 
leave  to  amend  his  answer  so  as  to  chai^ 
that  "the  parties  plaintiff  were  not  properly 
Joined,  and  that  there  was  a  defect  of  parties 
plaintiff  in  tbe  suit"  Tbe  permission  to 
amend  at  that  time,  as  steted  by  the  attorney 
for  the  defendant  was  asked  for  tbe  reason 
that  he  had  not  sooner  been  able  to  discover 
this  condition.  Tbe  court  thereupon  Inquired 
of  the  defendant  who  it  was  claimed  were 
the  necessary  parties  plaintiff,  which  elicited 
the  answer,  "We  claim  that  Mrs.  Sails  Is 
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one."  The  conrt  refoaed  to  permit  the 
amendment,  and  tbe  defendant  excepted. 
Tbe  defendant  la  now  bere  inaistinK  tlut  tbe 
court  erred  in  reCaslng  to  perndt  the  amend-, 
ment;  and  inalsta  that  by  reason  of  Ihe  fbct 
of  the  nonjoinder  of  plalntUTa  wife  there 
was  no  cause  of  action  stated. 

^ere  are  several  other  minor  objections  as 
to  the  anffidenCT  of  the  petition  which,  when 
followed  to  their  final  analysis,  are  referable 
to  tbe  alle^  defect  of  parties  plaintiff. 

Tbe  defendant  offered  the  plaintiff*B  %lfe 
as  a  witness,  who  was  first  ezclnded  because 
site  was  not  a  competent  ^tness,  and  the  de- 
f«idant  thereupon  offered  to  prove  certain 
fticts  by  ber,  which  the  court  properly  held 
were  not  material,  and  also  sustained  tlie  ob- 
jection as  to  her  competency.  Later,  how- 
ever* die  did  testify  as  a  witness  In  behalf 
of  the  defendant  upon  numerous  material 
questions  about  which  she  was  asked,  and 
upon  tbe  court  Bustainlug  objections  as  to 
her  competency  made  by  plaintiff,  the  de- 
fendant offered  to  prove  certain  facts,  which 
offer  the  court  proi>erIy  refused,  as  they 
were  wholly  immaterial.  The  defendant  here 
assigns  error  solely  on  tbe  mltng  as  to  the 
competency  of  the  plaintiff's  wife,  and  does 
not  complain  as  to  the  ruling  on  tbe  question 
as  to  the  immateriality  of  the  testimony  of- 
fered, and,  as  we  must  sustain  the  court  on 
this  ruling  as  to  materiality,  it  is  uuneces- 
sary  to  consider  the  questions  as  to  the  com- 
petency of  tbe  wife  as  a  witness. 

There  are,  to  our  minds,  but  two  proposi- 
tions involved  here,  and  these  are:  First, 
whether  or  not  the  court  erred  in  refusing 
to  permit  the  proposed  amendment;  and,  sec- 
ond, whether  or  not  there  is  sufficient  testi- 
mony In  this  case  to  uphold  the  verdict 

[1,2]  That  the  conrt  committed  no  error 
in  refusing  to  permit  the  amendment  is  so 
evident  from  a  reading  of  sections  1800  and 
1804,  R.  S.  1909,  ttiat  it  seems  useless  to  cite 
the  numl)erle8s  authorities  so  holding.  Sec- 
tion 1800  provides  for  raising  Uie  objection 
of  a  defect  of  parties  plaintiff  by  demnrrer 
when  It  is  spinrent  upon  the  face  of  the  peti- 
tion, and  section  1804  provides  that  If  such 
defect  does  not  appear  upon  the  face  of  the 
petition,  the  objection  may  be  taken  by  an- 
swer, and  if  not  so  taken,  the  defendant  is 
deemed  to  have  waived  the  same.  We  are 
discussing  only  the  right  of  the  defendant 
to  amend  his  answer,  and  are  not  deciding 
that  there  was  no  other  way  to  reach  tbe 
point  In  view.  We  are,  however,  of  tbe 
oi^on  that  plalnturs  wife  was  not  a  neces- 
sary or  proper  paxty  to  this  suit  She  paid 
no  part  of  the  expenses  of  the  equity  suit 
and  has  no  claim  against  the  defendant  Joint- 
ly with  her  husband,  or  otherwise,  In  the 
Bubject-mattw  involved  here. 

[3]  Upon  tbe  second  proposition,  It  is  dear 
that  the  conrt  did  not  commit  any  error  In 
refusing  to  Instruct  the  Jury  to  find  the  is- 


sues in  t&vor  of  the  defendant  The  Instruc- 
tions which  were  given  were  sufficiently  lib- 
eral in  b^alf  of  the  defoidant  to  foreclose 
any  grounds  of  complaint  on  his  port  While 
it  is  true  the  defendant  was  In  the  nature  of 
a  bailee  of  the  first  deed  without  reward, 
yet  he  Is  required  to  exercise  reasonable  care 
in  its  aafe-keeping;  and,  to  excuse  his  failure 
to  produce  the  deed  to  the  idaintlff  upon  de- 
mand therefor,  it  must  appear  ttiat  "ft  was 
lost  without  defendant's  nesmgence  or  fault" 
Huxley  v.  Hartsell,  44  Mo.  370,  373.  It  was 
the  dn^  of  the  defendant  in  this  case  to  take 
the  same  care  of  the  deed  taitnuted  to  him 
by  the  plaintUT  as  an  ordinarily  careful  and 
prudent  pamn  in  his  sltuatiMi  would  bestow 
on  his  own  property.  Levi  &  Co.  v.  Bailroad, 
167  Mo.  App.  IS36,  543,  138  S.  W.  699:  Stan- 
ard  MllUng  Go.  r.  Transit  Co..  122  Mo.  2S8, 
274,  26  8.  W.  704. 

[4]  The  instmcUons  in  the  case  at  bar 
went  further,  «nd  required  the  Jury  to  find 
that  tbe  defendant  acted  trauduloitly,  and 
the  instmction  given  In  behalf  of  the  defend- 
ant required  that  the  Jury  should  find  that 
he  acted  in  bad  faith  In  destroying  the  first 
deed  and  soliciting  the  execution  of  tbe  sec- 
ond. The  Jary  resolved  both  questions  of 
fraud  and  good  fftith  against  tbe  defondant; 
and,  as  there  was  testimony  tending  to  sajh 
port  these  propositions,  or  at  least  the  ques- 
tion of  gross  negligence,  we  are  powerless  to 
destroy  the  verdict  of  the  Jury. 

The  Judgment  Is  affirmed. 

STUBGIS  and  VABBINOTON,  JJ..  eon- 
cur. 


STATE  V,  SOHOMERS, 

(Springfield  Court  of  Appeals.    MissourL  Dec. 
11.  1918.    On  Motion  for  Behearlng, 
Jan.  7,  1914.) 

1.  IWDICTMXHT   ANn   INFORMATION    (|   79*)  — 

La  NO  UAOB— Mistakes  in  GBAUfAB. 

An  information  need  not  strictly  and  tech- 
nically conform  to  tbe  rules  of  grammar  and 
rhetoric,  if  it  fully  and  sufficiently  informs  de- 
fendant of  the  nature  and  cause  of  tbe  accusa- 
tion. 

[Ed.  Note.— For  other  cases,  see  lodictmeot 
and  Information.  Cent  Dig.  H  209-214;  Dec. 
Dig.  i  79.«] 

On  Motion  for  Behearlng. 

2.  ASSAUM  AHD  BATtEKT  ($  77*)- IHMOTMBNT 

AND  iKVOBKATioii— Acts  CoNBViTUTiMa  As- 
sault. 

An  Information  for  common  assault  may  be 
good  without  any  averments  as  to  striking,  beat- 
ing, or  wounding. 

[EA.  Note.--For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  106;  Dec.  Dig.  |  77.*] 

3.  Assault  and  Battebt  (|  74*)— iNDionanr 
AND  Infobmatioh— Acts  Constitutimo  As- 
sault. 

An  information  for  assault  charging  that 
"one  S.  *  •  •  In  and  upon  one  B.  •  ♦  ♦ 
did  make  an  assaalt,  and  witii  a  deadly  weapon 

•  •   •  'him,'  the  said  S.,  did  then  and  there 

*  *   *   strike,  beat  and  wound  with  intent 


•Vor  oOm  oaua  m*  flame  topic  and  SMtlon  NUUBBB  In  Dw.  Dig.  4  Am.  Dig.  Kay-No.  Swiw  *  Bw'r  ladnw 
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*  •  «  him,  the  said  B.,  •  •  *  to  kfll  and 
mnrder,"  was  not  defective  as  charging  that 
S.  strudc,  beat,  and  wounded  himgelt,  or  as  fail- 
ing to  show  whom  he  struck,  beat,  or  wounded, 
since  "him"  could  be  read  as  referring  to  B., 
and  where  It  is  posBlble,  without  doing  much 
violence  to  the  language  used,  that  reading 
which  upholds  the  iadictment,  rather  than  one 
which  destroys  it,  should  be  adopted,  especially 
where,  taking  the  indictment  as  a  whole,  there 
is  no  doubt  Imt  that  such  ia  the  reading  and 
meaning  Intended,  and,  moreover,  the  clearuess 
and  accuracy  required  In  criminal  pleadings  ia 
often  relaxed  in  misdemeanor  cases, 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent.  Dig.  IS  103,  106, 108 ;  Dec.  Dig. 
S  74.*I 

Appeal  from  CUrcnlt  Court,  Phelps  County; 
It.  B.  Woodsld^  Jiids& 

John  Schomen  was  oonTlcted  of  aasanlt, 
and  he  appeals.  AffirmedL 

Holmee  &  Holmes  and  Bland  &  Murphy, 
all  of  Bolla,  for  appellant 

ROBEBTSON.  P.  J.  The  defendant  was 
convicted  of  common  assault  and  has  ap- 
pealed to  this  court  The  information  upon 
which  his  conviction  Is  based  reads  as  fol- 
lows, omitting  the  caption,  signature,  and 
Jurat:  "Corrie  L.  Arthur,  prosecuting  at- 
torney within  and  for  the  county  of  Phelps 
and  state  of  Missouri,  upon  his  official  oath, 
here  Informs  the  court  that  on  or  about  the 

 day  of  November,  1912,  at  and  In  the 

county  of  Phelps  and  state  of  Missouri,  one 
John  Schemers,  did  then  and  there,  in  and 
upon  one  Tim  Birmingham,  felonionsly,  on 
purpose  and  of  his  malice  aforethought  did 
make  an  assault  and  with  a  deadly  weapon, 
to  wit  a  stick  of  wood  of  the  length  of  about 
two  feet,  of  the  thickness  of  about  1%  inches 
and  of  the  weight  of  about  two  pounds,  com- 
monly called  a  'billy,'  him,  the  said  John 
Schomers,  did  th^  and  there  feloniously  on 
purpose  and  of  his  malice  aforethought 
strike,  beat  and  wound,  with  Intent  then  and 
there  him,  the  said  Tim  Birmingham  fe- 
loniously, on  purpose  and  of  his  malice  afore- 
tbonght,  to  kill  and  murder,  against  the 
peace  and  dignity  of  the  state.** 

The  only  complaint  made  in  behalf  of  the 
defendant  is  that  this  Information  "charges 
no  offense ;  It  plainly  and  unmistakably 
charges  the  appellant  (defendant)  with  beat- 
ing and  wounding  himself  with  the  Intent 
to  kill  and  murder  Tim  Birmingham."  We 
do  not  so  hold.  The  Information,  divested 
of  the  explanatory,  surplus,  and  qualifying 
words,  would  read  as  follows:  '"That  one 
John  Schomers  did  upon  one  Tim  Birming- 
ham make  an  assault  and,  with  a  deadly 
weapon  him  (Birmingham),  the  said  John 
Schomers  did  then  and  there  strike,  beat  and 
wound,  with  the  intent  him,  the  said  Tim 
Birmingham,  to  kill." 

[1]  The  insistence  upon  b^alf  of  the  ap- 
pellant appears  to  us  so  unJustlSable  that 
we  do  not  deem  It  necessary  to  consume  time 
or  space  to  further  discuss  the  question,  ex- 


c^t  to  dte  the  case  of  State  v.  Zom.  202 
Mo.  12,  46,  100  S.  W.  691,  holding  that  it  Is 
not  essential  for  an  Infonnation  to  strictly 
and  technically  conform  to  the  ruIeB  of 
grammar  and  rhetoric  if  It  fully  and  soffl- 
dently  Informs  the  defendant  of  the  nature 
and  cause  of  tiie  accusation.  The  Informa- 
tion involved  here  is  clearly  snffldeDt  to  ac- 
complish this  end,  and  therefore  the  Jndf- 
ment  of  the  trial  court  Is  afflrmed.  All  ood- 
cur. 

On  Motion  for  Rehearing. 

FEB  CURIAM.  [2,  S]  The  defendant  urges 
on  us  a  reconsideration  of  this  case  on  the 
ground  that  the  opinion  is  in  conflict  wltli 
State  V.  Evans,  128  Mo.  400.  31  S.  W.  34. 
wherein  an  indictmoit  similar  to  this  one  Is 
held  bad.  Reminded  that  the  dedsions  of  the 
Supreme  Court  are  binding  on  us,  we  have 
given  this  case  much  thought  We  bave  oon- 
cluded,  thoue^  not  without  some  doubt,  Uiat 
the  former  opinion  should  stand.  An  Infor- 
mation for  common  assault  may  be  good 
without  any  aTerments  as  to  gtrlkli^b  beat- 
ing, or  wounding.  See  the  Infonnatlmi  held 
good  In  State  t.  Cox.  43  Mo.  App.  SOS.  TbB 
informallon  In  this  case  differs  from  that  in 
the  Evans  Case,  supra,  in  that  In  that  case 
there  was  no  ot^ect  to  the  vetbm  "sfarlke^  cut, 
stat^  and  thrust"  In  that  case  the  oonrt 
said  of  the  indictment:  "As  it  la,  the  Indict 
ment  Is  fatally  defective  in  that  it  falls  to 
state  who  it  was  that  was  ccd,  strodi,  or 
stabbed."  Such  Is  not  this  case,  as  it  is 
here  claimed  that  the  person  cbaif^  to  liave 
been  "stnrclE.  beaten,  and  wounded"  is  the 
defendant  himself.  It  is  evident  tlut  the 
pronoun  "him"  Is  the  object  of  such  verbs, 
and  the  whole  question  la  as  to  whom 
"him"  refers,  to  the  defendant  or  the  pet^ 
son  assaulted.  The  defendant  contends  that 
the  Indictment  can  only  be  read  with  "him" 
referring  to  John  Schomers,  the  defeod- 
ant;  that  is,  did  "strike,  beat  aud  wound 
him,  the  said  John  Schomers." '  We  think, 
however,  that  It  can  also  be  read  with 
"him"  as  the  object  referring  to  Tim  Bir- 
mingham; that  is,  "him  <Tlm  Birmingham), 
the  said  John  Schomers  did  then  and  there 
strike,  beat  and  wound."  Where  it  Is 
possible,  without  doing  much  violence  to 
the  language  used,  we  think  we  should 
adopt  that  reading  which  upholds  the  in- 
dictment rather  than  one  which  destroys  it 
This  is  especially  true  where,  taking  the  In- 
dictment as  a  whole,  there  is  no  doubt  but 
that  sach  is  the  reading  and  meaning  in- 
tended, and  no  one  reading  it  would  mis- 
understand it.  This  indictment  was  careless- 
ly drawn  and  a  close  analysis  shows  faulty 
grammatical  construction.  This  ease,  how- 
ever, comes  to  us  as  a  mlsd^eanor.  and 
many  cases  will  be  found  holding  that  Che 
clearness  and  accuracy  required  In  criminal 
pleadings  is  often  relaxed  in  misdemeanors. 
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The  Gvans  Oase,  snpra,  la  raUier  an  extreme 
case  even  for  a  felony.  That  case  was  re- 
versed and  remanded  on  other  grounds.  The 
only  case  there  dted  by  Sherwood,  J.,  od 
this  point.  Is  State  v.  Rector,  126  Mo.  328,  23 
S.  W.  1074.  That  opinion  was  also  written 
hy  Judge  Sherwood,  and  on  the  part  of  it 
dealing  with  this  point  the  other  Judges  ex- 
pressed no  opinion,  and  It  la  the  opinion  of 
the  writer  only.  While  this  Evans  Case  has 
been  cited  as  to  the  general  statement  of  the 
law  that  In  criminal  pleading  nothing  ma- 
terial must  be  left  to  intendment  or  impli- 
cation, it  seems  not  to  have  been  cited  as 
to  the  paitlcnlar  defect  bearing  on  this  case. 
It  is  lilghly  technical,  and  we  are  not  dis- 
posed to  extend  the  ruling  there  made  to  an 
Information  any  less  faulty  than  the  one 
there  considered.  We  are  persuaded  that 
the  information  here  fully  informed  the  de- 
fendant of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and  that  he  was  not 
prejudiced  in  the  least  in  making  any  de- 
feoM  he  had  by  reason  of  any  defect  in  the 
languid  of  the  Information. 
The  motlxm  for  rehearing  la  oTermled. 


STATU  ex  reL  BEHRENS  v.  WILSON, 
Olerk  of  Circuit  Court 

(Springfield  Court  of  Appeals.   Missouri.  Dec 
11.  191S.   Reheanug  Denied  Jan.  6, 
1914.1 

1.  Exxcnnon  (|  161*)— Pi-uniza  Dxcoimoii 

— ^VOID  JUDQMENT. 

A  pluries  execution  issued  on  «  void  judg- 
ment should  be  quashed. 

[Ed  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  IS  467-471 ;  Dec.  Dig.  |  161.*] 

2.  OASniBmaiTT     (|  217*)— IiraBBFZJEADBB— 

OOUnTBBCX^H. 

An  independeat  action  hy  one  Interpleader 
against  RQotoer  caucot  be  Ingrafted  upon  a  gar* 
nishment  proceedii^  by  the  mere  filing  of  a 
counterdann,  and  the  court  oould  not  reader 
Judgment  by  default  on  such  counterclaim  in  fa- 
vor of  such  iuterpleader  against  the  other. 

[Ed.  Note.— For  othfer  cases,  see  Garnishment, 
Gent  Dig.  ||  409,  410;  Dec.  Dig.  {  217.*] 

Mandamus  by  the  State  of  Missouri,  on  re- 
lation of  Henry  A.  Behrens,  against  Charles 
D.  Wilson,  Clerk  of  the  Circuit  Court  of 
Stoddard  County.    Writ  denied. 

Charles  D.  Yancey,  of  St  Louie,  for  plain- 
tifr.  Lew  B.  Tbomason,  of  Poplar  Bluff,  for 
defendant 

PER  CURIAM.  This  is  an  original  pro- 
ceeding in  this  court  asking  a  peremptory 
writ  of  mandamus  to  compel  the  defendant, 
as  clerk  of  the  circuit  court  of  Stoddard 
county,  to  issue  a  pluries  execution  on  a  cer- 
tain Judgment  rendered  in  that  court  on  Oc- 
tober 6,  1910,  in  favor  of  Charles  D.  Yancey, 
as  plaintiff,  against  Louisa  E.  Oraves,  Eliza- 
beth Graves,  and  Alice  Mohan,  defendants. 
In  the  sum  of  $658.66,  said  execution  to  be  in 
favor  of  the  relator,  Henry  A.  Behrens,  as 


assignee  and  owner  of  said  Judgment.  A  re- 
turn to  the  preliminary  writ  has  been  filed 
by  defendant,  and  relator  moves  for  Judg- 
ment on  the  pleadings.  The  defendant's  re- 
turn sets  up  the  facts  connected  with  the 
rendition  of  said  Judgmoit  In  the  circuit 
court  substantially  as  the  same  will  be  found 
in  the  statement  and  opinion  of  the  St  Louis 
Court  of  Appeals  under  the  title  of  Chapman 
V.  Yancey,  165  S.  W.  1087,  and  such  facts 
need  not  he  repeated  here.  The  defendant 
also  pleads  the  decision  and  Judgment  of  the 
St  Louis  Court  of  Appeals  in  said  cause  and 
the  subsequent  judgment  of  the  Stoddard 
county  circuit  court,  rendered  in  pursuance 
to  the  mandate  of  said  Court  of  Appeals,  as 
res  judicata  of  plalntlfTs  right,  and  that  of 
his  aralgnee  to  have,  and  of  the  power  and 
authority  of  the  said  circuit  court  to  Issne, 
any  executton  on  that  Judgment.  It  la  suffl- 
clent  here  to  say  that  the  judgment  on  which 
this  execution  la  aaked  to  he  Issued  Is  Qie 
same  Judgment  of  which  the  St  Louis  Court 
of  Appeals,  in  the  case  mentioned.  In  speak- 
ing of  Uie  action  ot  the  Stoddard  county  dr- 
cult  court  In  rendering  tiie  same,  said :  **Its 
judgment  In  favor  of  O.  D.  Yancey  and 
against  these  parties  [Lonlsa  E.  Graves, 
Elizabeth  Graves,  and  Alice  Mohan]  was  not 
only  irregular  but  absolutdy  void."  All  the 
parties  to  said  Judgment,  inclusive  of  relat- 
or, Behrens,  as  assignee,  on  which  we  are 
asked  to  direct  an  execution  to  be  issued, 
were  parties  to  the  proceedings  on  the  writ 
of  error  in  the  St  Louis  Court  of  Appeals  in 
the  case  Just  mentioned,  and  that  case  is  the 
same  case  as  this  one  under  a  different  title 
as  therein  explained.  It  is  Insisted  here 
that  this  case  of  Charles  D.  Yancey  t.  Louisa 
E.  Graves,  Elizabeth  Graves,  and  Alice  Mo- 
han was  never  before  the  St  Louis  Court  of 
Appeals  and  that  the  Chapman  Case,  supra, 
is  a  different  case ;  but  that  is  a  misappre- 
hension, and  is  true  only  as  applied  to  the 
title  of  the  case,  and  not  to  the  case  itself. 

[1,2]  There  can  be  and  Is  no  doubt  but 
that  we  are  asked  to  direct  the  Issuance  of 
an  execution,  a  pluries  one,  to  enforce  the 
same  judgment  of  the  Stoddard  county  cir- 
cuit court  in  favor  of  Yancey  and  against 
Louisa  E.  Graves,  Elizabeth  Graves,  and 
Alice  Mohan,  rendered  on  October  6,  1910,  as 
was  the  bads  of  the  alias  executton,  the  re- 
fusal to  quash  which  was  held  error  in  the 
Chapman  Case,  snpra,  because  the  said  Judg- 
ment of  the  Stoddard  county  circuit  court 
was  and  is  void.  Moreover,  we  have  no  hesi- 
tancy in  saying  and  holding,  as  we  now  do, 
that,  If  the  clerk  had  Issued  a  pluries  execu- 
tion on  that  Judgment,  and  the  circuit  court 
had  refused  to  quash  the  same,  this  court 
would  on  the  facts  presented  in  the  return 
hold  such  refusal  error.  And  this  is  true 
because,  as  held  by  the  St.  Louis  Court  of 
Appeals,  an  independent  action  by  one  Inter- 
pleader against  another  cannot  be  Ingrafted 
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on  a  ganilshment  proceeding  by  the  mere 
Sting  of  a  counterclaim.  The  drcnit  court 
In  such  proceeding  would  have  no  Jurisdic- 
tion to  render  a  Judgment  by  default  on  such 
counterclaim  In  taTor  of  one  Interpleader 
against  the  other. 

It  results,  therefore,  that  tbe  peremptory 
writ  asked  for  Is  denied. 


KAUFMAN  T.  DAVIS  et  aL 

(Springfield  Court  of  Appeals.   Missouri.  Dec. 
IL  lOlS.   On  Motion  for  Behearing^ 
Jan.  0,  1914.) 

1.  Apfkai.  and  Ebbor  (I  699*)  —  Rbcobd — 
Mattebs  to  be  Included. 

Under  Springfield  Court  o(  Appeals  rule  8, 
providing  that,  for  the  purpose  of  reviewing  the 
giving  or  refusal  of  instructions,  it  shall  not 
be  necessary  to  set  oat  the  evidence  in  the  bill 
of  exceptions,  but  that  it  shall  be  sufficient  to 
State  that  there  was  evidence  tending  to  prove 
the  particular  fact  or  facts,  tbe  refusal  of  an 
instruction  could  not  be  reviewed,  though  the 
abstract  of  the  record  stated  that  there  was  ev- 
idence tending  to  prove  the  facts  upon  which  it 
was  based,  where  the  instructions  given  were 
not  brought  to  the  Court  of  Appeals,  since  the 
burden  is  on  appellant  to  estaoUsh  error,  and 
the  Court  of  Appeals  could  not  presume  that 
the  refusal,  if  erroneous,  was  not  cured  by  the 
other  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  292a-2930;  Dec.  Dig.  | 
699.*I 

2.  Fbaitd  (I  C^*)— Acnoifs  tob  Dahaobs— 

Mbabubb  of  Damages. 

Where  a  party  induced  to  agree  to  an  ex- 
change of  propert?  with  H.  and  to  pay  money 
to  brokers  In  reliance  on  the  brobers'  nilae  rep- 
resentations that  H,  bad  title  to  tbe  real  prop- 
erty to  be  exchanged  by  him,  instead  of  suing 
in  equity  to  rescind  the  contract,  sued  at  law 
for  damages  from  the  fraud  and  deceit  of  the 
brokers,  he  was  entitled  to  recover  the  benefits 
of  his  bargain,  and  hence  to  recover  tbe  value 
of  the  land  which  he  would  have  obtained  had 
H.  had  title  and  not  merely  to  recover  the  money 
paid  by  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  11  60-62,  64 ;  Dec  Dig.  |  59.*] 

On  Motion  for  Rehearing. 
8.  Appeal  and  Ebbob  (8  671*)  —  Rbcobd  — 

Mattkbs  to  be  Includki>. 

In  an  action  by  a  person,  induced  to  enter 
into  an  exchange  of  merchandise  for  land  in 
reliance  on  brokers'  false  representations  that 
tbe  other  party  had  title  to  the  land,  against  the 
brokers  for  damages  from  the  fraud  and  deceit, 
where  the  abstract,  unobjected  to,  showed  only 
that  plaintiff  introdaced  evidence  tending  to 
sustain  the  allegations  of  his  petition  and  that 
the  court  rejected  his  evidence  as  to  the  market 
value  of  ^e  land  on  the  ground  thaf  such  value 
was  not  the  proper  measure  of  damages,  the 
court  could  not  pass  on  defendant's  contention 
that  the  title  to  the  merchandise  also  biled  or 
that  it  was  of  no  value. 

[Ed.  Note—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  28ffl-^I2',  Dec.  Dig.  S 
671.*J 

4.  Fbaud  (I  49*)— Actions  — PuADiNO— Is- 
sues. 

Id  an  action  for  damages  by  a  person  In- 
duced to  enter  into  an  exchange  of  merchandise 
for  land  in  reliance  on  brokers'  false  representa- 
tions that  tbe  other  party  had  title  to  the  land, 
where  the  answer  contained  only  a  general  de- 


nial, a  defense  or  counterclaim  ariring  from  the 
fraud  and  deceit  practiced  by  plaintiQ?  with  ref- 
erence to  the  quality,  quantity,  or  title  of  the 
merchandise  could  not  be  passed  upon  by  the 
trial  court  or  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  H  44.  46 ;  Dec  Dig.  fS  •] 

Appeal  from  drcnit  Gonit,  Jasper  Goimty ; 
D.  E.  Blair,  Judge; 

Action  by  Arthur  Kaufman  against  A.  F. 
Davis  and  others.  From  a  Jndgment  for 
plaintiff  for  an  insnfflclent  amount  he  ap- 
peals.  Reversed  and  remanded. 

R.  M.  Sheppard,  of  JopUn,  for  appellant 
Grant  Emerson  and  W.  J.  Owoir  both  of 
Joplln,  for  zespondents. 

ROBERTSON,  P.  J.  Plaintiff  seeks  to  re- 
cover of  the  defendants  the  snm  of  12,500  as 
damages  on  account  of  Che  allied  fraud 
perpetrated  npon  Urn  by  deteadanta  ta  that, 
as  lie  alleges,  for  a  commission  agreed  by  him 
to  be  paid  to  them,  they  undertook  to  trade 
certain  property  owned  by  plaintiff  for  a 
tract  of  real  estate  In  Arkansas,  and  that. 
In  pretending  to  consmnmate  the  deal,  the 
defendants  falsely  and  frandnloxtly  ze[n«- 
suited  to  the  plaintlfr  tliat  one  Henaon  was 
the  owner  of  tlw  land ;  that  Uie  defendants 
famished  the  plaintiff  with  a  pretended  ab- 
stract of  title  to  the  land,  showing  said  Hen- 
son  to  be  tile  owner  thereof  bat  that  said 
Henson  did  not  own  tiie  land,  and  tbe  al>- 
Btract  whl<dt  so  showed  was  absolutely  false: 
that  the  plaintiff,  relying  upon  these  r^re- 
sentations,  transferred  his  property  to  Boi- 
Bon  and  also  paid  to  the  defendants  f45  in 
cash  as  a  commission  for  their  services  and 
executed  a  note  payable  to  tbe  said  H^ison 
for  $150  and  a  mortgage  on  said  land  to  se- 
cure the  payment  of  the  same ;  that  the  de- 
fendants delivered  none  of  the  plalntUTs  said 
property  to  Henson  but  kept  and  fraudulent- 
ly appropriated  the  same  to  their  own  use 
and  did  not  pay  any  part  of  the  said  money 
received  from  plaintiff  to  said  Henson,  nor 
deliver  said  note  to  Mm,  but,  without  any  au- 
thority from  Henson,  indorsed  his  name  up- 
on said  note  and  transferred  it  to  scmie  other 
person.  Plaintiff  further  all^^es  that  the 
land  was  reasonably  worth  the  snm  of  ¥2,000. 

The  defendants'  answer  is  a  general  denial. 
A  Jury  trial  resulted  in  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $40,  from  which 
Judgment  tbe  plaintiff  has  appealed,  assign- 
ing as  error  the  action  of  the  trial  court  In 
refusing  to  admit  testimony  offered  by  him  as 
to  the  reasonable  market  value  of  the  Ar- 
kansas land  at  the  time  the  fraud  is  alleged 
to  have  been  perpetrated  upon  plaintiff  by 
defendants;  the  court  excluding  the  offer 
00  the  ground  that  the  measure  of  damages 
was  confined  to  the  amount  of  the  money 
paid.  The  conrt  also  refused  the  following; 
inatmctlon  requested  by  the  plaintiff:  "If 
the  jury  find  the  issues  for  the  plaintiff,  then 
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yoQ  should  find  for  the  plaintiff  the  full  value 
of  what  said  land  would  have  been  worth  at 
the  time  of  said  sale  If  the  title  to  said  land 
had  been,  as  represented  by  said  defendants, 
not  to  exceed  |2,500."  This  refused  In- 
structlou  is  set  out  In  the  appellant's  abstract 
of  the  record  and  Is  said  to  have  been  taken 
from  page  126  of  the  bill  of  exceptions.  No 
other  instructions  are  quoted  In  aroellant'a 
abstract  of  the  record. 

[1  ]  Rule  8  of  this  court  (123  8.  W.  t)  Is  a 
duplicate  of  rule  9  of  the  Supreme  Court 
(73  S.  W.  v).  In  the  case  of  Clark  t.  Iron  St 
Foundry  Co.,  234  Mo.  436,  437. 137  S.  W.  577, 
the  method  of  applying  this  rule  Is  announc- 
ed. It  Is  there  said  that,  where  it  Is  sought 
to  have  only  a  review  of  the  action  of  the 
court  upon  instructions,  **lt  is  sufficient  for 
the  bill  of  exceptions  to  show  that  the  evi- 
dence offered  by  the  plaintiff  tended  to  prove 
all  of  the  allegations  of  the  petition,  and  that 
the  evidence  offered  by  the  defendant  tend- 
ed to  contradict  all  of  the  evidence  offered  by 
the  plaintiff,  and  also  tended  to  prove  the 
allegations  of  the  answer,  and  that  plaintiff 
offered  evidence  tending  to  disprove  all  of  the 
allegations  of  new  matter  contained  in  the 
answer,"  etc.  See,  also,  O'Donnell  v.  Patton, 
117  Mo.  13,  18,  22  S.  W.  903.  We  are  not  in- 
sisting that  any  fixed  or  inflexible  form  la  es- 
sential under  this  rule,  but  we  are  of  the 
opinion  that  the  appellant  should  do  more 
than  submit  the  Instruction  or  instructions 
complained  of  by  him  where  other  instruc- 
tions have  been  given,  as  it  Is  apparent,  from 
the  motion  for  a  new  trial,  other  instructions 
were  given  in  this  case.  We  are  not  or- 
dinarily authorized  to  presume  that  because 
the  court  refused  to  give  one  inatmctlon, 
even  it  the  refusal  was  erroneous,  other  in- 
structions were  not  given  which  cured  any 
error  In  the  refusal  of  the  one.  The  burden 
la  on  the  appellant  to  establish  error.  Ran- 
kin T.  RaUroad,  ISO  Ho.  App.  32.  129  S.  W. 
756.  Under  role  S,  while  the  appelant  may, 
as  a  foundation  for  a  review  of  the  action 
of  the  trial  court  on  Instructions,  state  that 
hla  testinumy  tended  to  prove  a  certain  state 
of  fiiCtB,  yet  It  Is  incumbent  upon  the  appel- 
lant to  bring  to  this  court  all  (tf  the  instruc- 
tions whldi  were  given,  so  that  we  may  de- 
termlne  the  force  and  ^ect  of  the  ruling  of 
the  court  on  any  one  Instruction  with  refer- 
ence to  the  instmcHons  as  a  whole.  It  fre- 
quently happens  tlut  an  InstroetloB  glm  by< 
the  court  cures  the  error  in  the  refusal  of  an 
instruction.  It  Is  aa  Important  that  the  ap- 
pellate court,  in  passing  cm  the  question  of 
instructions,  have  all  of  tlie  given  instruc- 
tions in  a  case  as  that  there  should  be  sub- 
mitted to  the  appellate  court  all  of  the  tes- 
ttmtmjr  in  a  glren  case  when  passing  on  a 
demurrer  to  the  testimony.  However,  In 
view  of  tlie  fB€t  tlut  the  respondent  has  Join- 
ed iBSoe  hera^  made  no  objection  to  the  appel- 
lanf  8  abstract  of  the  record,  and  ^ered  no 
additional  abstract  of  the  record,  we  have 


concluded,  since  there  is  but  one  legal  prop- 
osition Involved,  to  assume  that  said  errors 
are  properly  presented  her&  It  is  evident 
from  the  motion  for  a  new  trial  that  the 
questions  of  the  rejection  of  the  testimony 
and  the  refusal  of  the  Instructions  here  in- 
volved were  properly  submitted  to. and  were 
passed  upon  by  the  trial  court. 

[2]  The  issue  here  for  review  is  clearly 
and  concisely  deflned  by  the  appellant  as  fol- 
lows: "The  contention  of  the  plaintiff  and  ap- 
pellant herein  at  the  trial  court  and  here  is 
that  the  rule  In  this  state  is  that,  in  cases 
where  fraudulent  representations  are  made  as 
to  property  which  Induced  a  person  to  part 
with  money  or  other  valuable  consideration, 
the  measure  of  damages  is  the  difference  In 
the  reasonable  market  value  of  the  property 
at  the  time  of  the  transfer,  if  as  represoited, 
and  Its  value  as  it  really  was." 

The  respondents  in  their  brief  state  that 
they  agree  with  appellant  that  "there  is  but 
one  point  to  be  determined,  and  that  is  the 
measure  of  plaintiff's  damages."  Respond- 
ents also  state:  "This  is  an  action  ex  delicto 
and  is  in  no  wise  to  be  confused  with  actions 
arising  out  of  breach  of  contracts  or  actions 
ex  contractu." 

From  the  case  of  Ryan  v.  Miller,  236  Mo. 
496,  608,  138  S.  W.  128,  131  (Ann.  Gas.  1912D, 
540),  we  quote  as  follows :  "In  cases  of  fraud 
and  deceit  the  plaintiff  lias  two  remedies: 
(1)  He  can  stand  upon  his  contract  and  sue 
for  the  damages  growing  out  of  the  fraud 
and  deceit  practiced  upon  him  In  the  pro- 
curement of  the  contract ;  or  (2)  he  can  elect 
to  rescind  the  contract  and  sue  to  have  the 
same  canceled  and  for  naught  held.  Brown 
V.  South  Joplin  L.  ft  Z.  M.  Co..  231  Mo.  166. 
132  S.  W.  683  [140  Am.  St  Rep.  509].  Of 
these  two  remedies  the  first  is  at  law  and  the 
latter  In  equity.  The  measure  of  damages  is 
different  as  well  as  the  fbmm.  In  the  first 
action  the  plalntlfl  can  recover  the  ditCer- 
ence  betweoi  the  full  value  of  the  property, 
as  its  value  would  have  been  bad  ttie  proper- 
ty been  up  to  the  representattona.  and  the 
real  or  actual  value  of  the  property,  thus^ 
giving  to  the  grantee  the  benefits  and  profits' 
of  bis  bargain.  Koidrick  v.  Byns,  2%  Mo. 
160  [123  S.  W.  9»7,  136  Am.  St  Rep.  580]. 
In  the  action  in  equity  the  coort  simply  plac- 
es the  parties  where  they  were  before  the 
vitiated  contract  was  made."  We  bad  occa- 
sion  in  the  case  of  Peters  v.  Lobman,  171 
Mo.  App.  4BS,  483, 1B6  S.  W.  783,  to  note  this 
distinction. 

mut  the  appellant  in  this  case  Is  seddng 
relief  under  the  first  above-mentioned  remedy 
is'  dear  from  the  allegations  of  his  petition, 
as  is  conceded  by  the  respondents,  and  we 
must  therefore  hold,  under  tiie  authorities  in 
this  states  tliat  he  is  oititled  to  recover  tiie 
"benefits  of  bis  bargain"  and  that  the  trial 
court  committed  error  In  tefu^ng  to  admit 
the  testimony  and  to  give  the  instruction 
above  quoted.  The  respondents,  In  support 
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of  CbelT  contention,  dte  fbe  cases  of  Tapl^ 
T.  Labeanme*B  lix'r,  1  Mo.  550;  Brans  r. 
Fnlton.  184  Ho.  «53,  661,  36  S.  W.  230; 
Frank  t.  Organ,  167  Mo.  App.  493,  151  S.  W. 
504;  Coleman  t.  Olark,  80  Mo.  App.  330; 
Jeffords  t.  Dreisbacih,  168  Mo.  App.  6T7,  163 
S.  W.  274;  and  Falk  t.  Organ.  100  Mo.  App. 
218.  225,  141  S.  W.  1— bat  aU  of  these  cases 
were  actions  for  tbe  breadi  of  covenants  of 
sdsln.  Respondents  also  rdy  npon  cases, 
from  ofbet  states  and  refer  to  the  case  of 
George  v.  Hesse,  100  Tex.  44, 93  S.  W.  lOT,  8 

B.  A.  (N.  &)  804,  12S  Am.  St  Rep.  772, 16 
Ann.  Gas.  4S6r  which  contains  a  lengthy  note 
oommenfinc  <m  page  776.  There  It  Is  noted 
that  the  dedsionB  of  the  federal  conrts  are 
.ofiTpoaed  to  the  mle  of  giving  the  porchw^ 
the  ben^t  of  Us  bargain.  However,  tiie  fol- 
lowing statement  Is  found:  "But  a  majority 
of  the  state  conrts  hold  that  the  plahstlff  Is 
entitled  to  the  benefit  of  his  bargain  and  can 
recover  the  difference  between  the  actual 
value  of  the  vropaety  at  the  lime  of  the  pnr^ 
dmse  and  irtiat  it  wonld  have  teen  worth  If 
the  false  representations  bad  been  tme." 

Jadge  Oravea  In  the  case  of  Kendrlck  r. 
Ryns,  225  Mo.  150,  168.  123  S.  W.  937,  039 
(136  Am.  St  R^.  685).  enters  npon  an  ez- 
haoative  review  of  the  authorities  prefaced 
as  follows :  "This  action  Is  not  to  rescind  the 
contract  bnt  an  action  ex  delicto  for  damages 
sustained  by  reason  of  frand  and  deceit  used 
at  the  time  the  contract  was  made."  So  that 
It  Is  unnecessary  for  ns  to  further  review 
the  cases  outside  of  this  state,  as  the  "bene- 
fit of  the  bargain"  rule  Is  clearly  recognized 
in  this  state. 

Since  the  court  erred  in  exclndlng  the  tes- 
timony offered  and  In  refusing  the  instruc- 
tion requested,  we  reverse  the  Judgment  and 
remand  the  case. 

STURGIS  and  FARRINOTON,  JJ.,  concur. 

On  Motion  for  Blearing. 

PUB  OUBIAM.  (1, 4]  Beepondenta  in  this 
case  are  insisting  that  this  court  consider 
and  pass  on  questions  not  presented  to  us 
by  the  record.  They  Insist  that  the  mer- 
chandise represented  by  the  Invoices  as- 
signed  to  them,  or  the  party  whom  they  rep- 
resented on  the  trade  for  the  land,  had  no 
existence  or  value,  or  that  plaintiff  bad  no 
more  or  better  title  to  such  merchandise  than 
the  party  for  whom  respoodents  purported  to 
act  in  making  the  trade  had  to  the  land.  It 
Is  insisted  that  the  transaction  was,  in  part 
at  least,  morely  a  trade  of  land  for  mer- 
chandise, and  that  while  the  title  to  the  land 
failed  on  the  one  side,  so  did  the  title  or  val- 
ue of  the  merchandise  fail  on  the  other  side, 
and  that  plaintiff  ought  not  to  be  allowed  to 
recover  for  the  value  of  the  land  lost  to  him 
without  taking  into  account  the  value  of  Qie 
merchandise  lost  to  the  reqiondenta.  This 
court  has  not  so  ruled  for  the  reason  tliat  ho 


such  question  is  presented  in  this  record. 
If  evidence  to  sustain  ree^ndmts*  conten- 
tion was  offered,  the  record  does  not  bo 
show.  On  this  point  the  abstract  of  the  ree- 
ord,  unobjected  to,  shows  no  more  than  that 
plaintiff  put  in  evidence  tmdlng  to  BDstalii 
ttie  aUegatbms  of  his  petltliHi,  and  that  the 
court  rejected  his  evidence  as  to  the  market 
value  of  the  parUcnlar  land  lost  to  him  hy 
the  failure  of  the  vendors'  title  on  ttw  ground 
that  such  value  was  not  the  proper  measure 
of  danu^es.  Nor  was  any  sndi  Issue  raised 
by  defendants*  answer.  Undor  the  plead- 
ings, as  they  now  stand,  ndther  the  trial 
court  sua  this  court  Is  called  upon  to  pass  on 
any  defuse  or  counterclaim  arising  to  de- 
fendants from  frand  and  decdt  piactloed  by 
plaintiff  with  refbrence  to  the  quality,  qtian- 
dty,  or  tltte  of  the  merchandise  exduuiged 
for  tlie  land. 
The  motion  for  rehearing  Is  ovemiled. 


UNION  OOU)  STOBAGB  &  WABBHOCSE 

CO.  V.  PEpra 

(Springfield  Oonrt  of  Appeala   MlssonrL  Dec. 
U.  1918.  Beheaiing  Denied  Jan.  6,  . 
1014.1 

1.  Appeal  aitd  Bksob  (|  800*>—R«MnD— Re- 
view. 

It  appearing  merely  that  there  was  objec- 
tion and  exception  to  modification  of  the  in- 
structioDB,  ana  not  appearing  what  tbe  modifi- 
cations were,  there  Ib  nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  K  2928-2880;  Dec:  Dig.  f 
689.*] 

2.  Plbadino  (I  29*)— ADTAncES  nT  Plbdoke. 

A  cold  storage  company,  to  which  produce 
stored  with  it  was  pledeed  as  aecarity  tor  ad- 
vances, refusing  arbitrarily  to  sell  to  castomcrs 
produced  by  the  pledgor  at  prices  suiBclent  to 
pay  it,  and  afterwards  selling  it  tor  an  insuffi- 
cient amount,  Is  liable  for  the  loss. 

[Ed.  Note.— For  other  cases,  see  I^eadlng. 
Cent.  DijT.  §S  64.  74;  Dec.  Dig.  |  2».*] 

3.  Waeehoubekkn  (|  28*>— Aovancbs. 

A  oold  storage  company,  to  whom  produce 
stored  with  It  was  pledged  as  security  for  ad- 
vancements, having  refused  to  sell  it  to  custom- 
ers produced  by  the  pledgor  at  prices  snfflcient 
to  pay  it,  and  then  sold  it  for  Uos,  is  liable  for 
con  vision. 

[Ed.  Note. — For  other  cases,  see  Warehooae- 
men,  Cent  Dig.  |  64;  Dea  Dig.  S  28.*] 

Appeal  from  Circuit  Court  Polk  County ; 
a  H.  Sklnker,  Judge. 

Action  by  the  Union  0)ld  Storage  Jk  Ware- 
house Company  against  W,  H.  Pitts.  Jndg- 
meat  for  defendant,  and  plaintiff  appeula. 
Affirmed. 

W.  W.  Wood,  of  Humansvllle,  for  ap- 
pelant  Becaiow  ft  Pufehl,  of  Bolivar^  for 

respondent. 

BOBERTSON,  P.  J.  Plaintiff  alleges  In 
its  petition  that  It  Is  engaged  In  the  cold 
storage  and  warehouse  buslnera  In  the  dty 
of  Chicago,  and  that  at  the  special  Instance 
and  request  of  tbe  defendant  it  advanced 


•Fm  other  sum  see  tame  tople  and  Mctloo  NUMBER  In  Dec.  Dig.  tt  Am.  Dig.  Kwr-No.  S«iM  *  Rep'r  IndezM 
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to  Um  tbe  Bam  of  $3,300,  for  wMcb  the  de- 
fendant executed  and  delivered  to  it  flve 
promissory  notee  aiSKKatlnK  said  sum,  and 
that  the  defendant  held  in  storage  with 
plaintiff,  in  OMcago,  produce  designated  and 
described  In  TailoDS  invoices  mentioned  In 
said  notes  wbidi  was  to  be  held  by  the  plain- 
tiff as  collateral  secnrity  for  said  notes; 
tbat  tbe  collateral  contract  in  said  notes  pro- 
vided that  the  plaintUT  shonld  be  anthorized 
to  sell  said  prodace  or  any  part  thereof  upon 
maturity  of  ttie  notes  or  at  any  time  there- 
after or  before  in  the  event  that  said  secnrity 
depreciated  In  value  In  the  opinion  of  the 
Irialntlfl;  and  that  such  sale  inlght  be  made 
pitvatdy  or  publicly,  without  advertising  or 
glvlns  any  notice  to  the  maker  of  the  notes, 
and  plaintiff  should  apply  the  proceeds  to  the 
paym^t  of  the  notes*  or  any  other  liability 
of  the  defendant  to  plaintiff,  including  in- 
terest and  all  experaes,  and  that,  in  case  the 
proceeds  so  derived  -were  not  sufficient  to 
cover  the  principal,  interest,  and  all  expenses, 
the  defendant  should  pay  the  deficiency  forth- 
with after  such  sale.  PlalntUE  further  al- 
l<eges  that  the  prodace  designated  In  said  In- 
voices ccmslsted  of  dressed  poultry  to  the 
amount  of  $2,551,  which  the  plaintiff  sold 
under  the  terms  of  said  notes  and  applied 
said  amount  to  Uie  credit  of  the  defendant 
on  the  said  notes,  leaving  a  balance  due  of 
$40  on  one  of  the  notes  and  $700  on  another 
of  the  notes,  exclusive  of  interest  on  all  of 
said  notes.  The  plaintiff  further  alleges 
that  the  defendant  deposited  with  it  other 
and  further  warehouse  warrants  for  produce 
to  the  value  of  $717.24,  which  were  sold  by 
the  plaintiff,  and  that  the  defendant  paid  In 
cash  tbe  sum  of  $9.3S,  making  the  total 
amount  received  on  additional  collateral 
$726.69;  that  there  was  charged  against  the 
defendant  interest  on  said  notes  amounting 
to  $173.71,  insurance  on  produce  in  storage, 
$84.47,  stor^e  charges,  $293.16,  cartage,  la- 
bor, and  packing,  $46.21,  making  a  total  of 
$S47.56,  leaving  a  balance  due  the  defendant 
on  said  additional  collateral  account  of 
$179.04;  and  that,  after  deducting  the  said 
last-named  sum  from  the  balance  due  on  said 
promissory  notes,  there  was  a  balance  of 
$569.96  due  and  owing  the  plaintiff  from  the 
defendant,  for  which  amount  it  prayed  Judg- 
ment, together  with  Interest  from  April  19, 
1912. 

Tbe  defendant  filed  his  answer  to  plain- 
tUTs  petition,  alleging  as  a  counterclaim  that 
In  the  year  1910  he  stored  with  plaintiff.  In 
Chicago,  chickens  and  turkeys  of  the  total 
value  ot  $4,851.38,  and  that  on  or  about  June 
21, 1911,  he  demanded  possession  of  said  tur^ 
k^s  and  ordered  and  directed  the  plaintiff  to 
deliver  same  to  another  company  In  Chicago, 
and  that  on  or  about  June  29,  1911,  he  de- 
manded possession  of  all  of  said  chickens 
and  ordered  and  directed  the  plaintiff  to  de- 
liver the  same  to  a  ttdrd  company  In  Chicago, 
and  that  these  two  companies  demanded  pos- 
■oaalon  of  said  Cowls  w  »fld  to  them,  and 


that  the  plaintiff  failed  and  refused  to  de- 
liver any  of  them  but  converted  the  same  to 
Its  own  use,  all  of  which  said  poultry  was 
then  of  the  reasonable  value  of  $4,851.38,  and 
that,  by  reason  of  tbe  failure  and  refusal  of 
the  plaintiff  to  deliver  the  property  as  afore- 
said, the  defendant  has  been  damaged  in 
said  sum,  for  which,  together  with  Interest  at 
the  rate  of  6  per  cent  per  annum  from  June 
29, 1911,  the  defendant  asked  Judgment.  And 
for  another  cause  of  action  against  the  plain- 
tiff the  defendant  alleged  that  he  was  In  pos- 
session of  the  property  aforesaid  of  the  value 
above  stated,  and  that  plaintiff  without  any 
authority  converted  the  same  to  Its  own  use, 
to  his  damage  In  the  amount  above  stated, 
for  which  Judgment,  with  interest,  was 
prayed. 

Plaintiff  filed  its  reply  Is  the  nature  of  a 
general  denial,  the  trial  on  the  issues  was 
had  to  the  court,  and  Judgmoit  raidered  and 
entered  by  the  court  against  the  plaintiff  on 
Its  petition  and  in  favor  of  the  defradant  on 
his  counterclaim  in  the  sum  of  $^.  after 
allowing  plaintiff  credit  for  all  snms  advanc- 
ed to  defendant  on  the  promissory  notes,  to- 
gether with  interest,  storage^  expense  of  sale, 
and  all  claims  for  money  advanced  and  ex- 
pended for  and  in  behalf  of  the  defendant 
From  this  Judgment  the  plaintiff  has  ap- 
pealed. 

The  testimony  discloses  that,  for  a  number 
of  years  previous  to  the  transactions  in- 
volved here,  the  deftodant  has  been  engaged 
in  collectliv,  dressing,  and  shipping  fowls  to 
the  plaintiff  for  cold  storage  in  its  ware- 
house in  Chicago  and  for  sale  on  commission, 
and  that  the  plaintiff  would  advance  to  the 
defendant,  upon  such  property  so  shipped 
and  stored,  certain  sums  of  money  agreed  up- 
on between  them,  which  the  defendant  would 
collect  by  sight  draft,  and  the  plaintiff  would 
thereafter  forward  to  the  defendant,  for  his 
signature  and  return,  an  agreement  In  the 
nature  of  a  promissory  note  and  a  collateral 
security  contract  covering  the  warehouse 
warrant  for  the  merchandise  stored.  Prior 
to  June  21,  1911.  the  price  of  chickens  and 
turkeys  in  Chicago  began  to  decline,  and 
the  defendant  became  anxious  to  dispose  of 
the  poultry  and  discharge  his  oblation  to 
the  plaintiff.  He  thereupon  agreed  with  the 
two  firms  above  referred  to  for  the  sale  of 
the  property,  and  so  instructed  plaintiff,  and 
directed  plaintiff  to  deliver  same  to  tbem, 
with  the  understending  that  those  parties 
would  pay  plaintiff  tbe  purchase  price  there- 
of, which  was  more  than  sufficient  to  pay  all 
of  the  obligations  owed  by  defendant  to 
plaintiff,  and  that  the  plaintiff  refused  to  so 
deliver  the  property  but  thereafter  disposed 
of  said  produce,  as  It  contends,  under  Its 
collateral  agreement  with  the  result  set  out 
in  the  petition.  The  only  reason  plaintiff 
gave  for  not  complying  with  defendant's  re- 
quest was  that  one  of  Ite  officers  did  not  like 
the  parties  to  whom  the  d^ndant  had  sold 
tlia  property,  although  there  li  no  testimony 
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introduced  In  behalf  ot  the  plaintiff  which 
discloses  that  these  parties  were  not  flnan- 
cially  responsible  and  entirely  reliable  busi- 
ness concerns,  and  although  In  fact  many 
sales  in  the  same  manner  had  theretofore 
been  made  by  the  defendant  to  them.  The 
value  of  a  portion  of  the  property  alleged  to 
have  been  converted  by  the  plaintiff  was 
made  up  of  a  number  of  consignments  of 
turkeys  which  the  defendant  all^s  to  have 
been  of  the  value  of  fl,197.86.  At  no  time 
had  the  plaintiff  ever  made  any  advancement 
to  the  defendant  on  account  of  these  ship- 
ments. 

The  trial  proceeded  upon  the  theory  in  be- 
half of  the  plaintiff  that  It  was  not  bound 
to  sell  the  property  at  the  market  value  in 
June,  1911,  for  the  benefit  of  defendant,  and 
conseqnenay  objected,  and  insists  here  upon 
the  objection,  that  the  court  erred  in  permit* 
ting  the  defendant  to  prove  the  market  val- 
ue of  the  property  at  the  time  it  Is  allied 
the  plaintiff  converted  the  same.  The  de- 
fendant's portion  here  is  that  it  was  incum- 
bent upon  plaintiff,  under  the  drconutances 
dlscdosed  in  this  case,  to  dispose  of  the  prop* 
«rty  at  the  time  he  requested  the  sale,  and 
that  the  plaintiff  could  not  arUtrarl^  re- 
fuse to  comply  with  his  request  and  tliere- 
after  sell  the  property  upon  a  declining  mar- 
ket and  arbitrarily  compel  the  defendant  to 
suffer  loss  by  reason  thereof. 

At  the  conclusion  of  the  testimony  the 
court  declared  the  law  to  be  that,  U  the 
plaintiff  received  the  produce  in  question, 
made  advancements  to  the  defendant  there- 
on, held  the  warehouse  rec^pts  as  collateral 
security  on  the  notes  given  for  such  advanc- 
es, then  the  plaintiff  had  the  right  to  retain 
the  possession  of  the  property  until  the  sums 
advanced  by  it,  together  with  Interest  due 
thereon  according  to  the  terms  of  the  notes, 
as  well  as  all  proper  charges  for  storage, 
were  paid  or  tendered;  that  plaintiff  was  not 
required  to  turn  the  property  over  to  the  de- 
fendant or  any  other  person  on  his  order  un- 
less when  the  demand  for  the  property  was 
made  the  full  amount  of  the  advances  and  all 
proper  charges  against  said  property  was 
tendered,  but  that  if  on  or  about  June  21, 
1911,  the  plaintiff  received  notices  or  orders 
from  the  defendant  to  turn  over  said  produce 
to  certain  other  dealers  in  Chicago,  if  plain- 
tiff understood  therefrom  tliat  defendant  de- 
Edred  said  produce  sold  and  marketed,  and 
that  plaintiff  did  not  honor  said  orders,  then 
it  was  the  duty  of  the  plaintiff  to  proceed 
with  reasonable  diligence  to  sell  such  prod- 
uce and  apply  the  proceeds  upon  defendant's 
indebtedness;  and  that,  if  plaintiff  arbitra- 
rily held  said  produce  for  months  after  it  so 
understood,  then  the  plaintiff  would  not  be 
permitted  to  charge  the  defendant  storage  for 
said  produce  while  the  same  was  so  arbitra- 
rily held,  and  that  the  plaintiff  was  liable 
to  defendant  for  losses  caused  by  declines 
in  the  market  while  said  produce  was  ao 


arbitrarily  held  by  It.  The  court  also  declar- 
ed the  law  to  be  that,  in  making  sales  of 
produce  under  the  terms  of  the  collateral 
contract,  plaintiff  was  not  required  to  obtain 
the  highest  market  prices  for  the  produce 
sold,  but  that  it  is  only  required  to  use  ordi- 
nary care  to  obtain  a  reasonable  market  val- 
ue at  the  time  and  place  of  sale,  and  that 
the  presumption  attains  that  plaintiff  did  use 
ordinary  care,  and  the  burden  was  on  the 
defendant  to  show  negligence,  or  want  of 
ordinary  care,  on  the  part  of  the  pilaintlff  In 
making  such  sale. 

[1]  These  declarations  of  law  were  given, 
as  we  view  the  record,  wiUiout  any  objection 
on  behalf  of  the  plaintUt  ^Qie  dedaratlona 
of  law  as  they  appear  In  the  record  are  pre- 
ceded with  this  statement,  "Whereupon  the 
court  declared  the  law  to  be  as  follows;" 
and  at  the  condudon  of  the  declarailons  of 
law  appears  tb»  Collowiug  statement, 
the  modiflcatton  of  said  Instructions  aod 
each  of  them  plaintiff  objected  and  excepted 
at  the  time."  What  modifications,  if  any, 
were  made  or  by  whom  made,  or  who  re- 
quested the  declarations  of  law,  If  any  one^ 
or  frtiether  they  were  giren  on  motion  of 
the  court,  is  not  disclosed  by  the  record.  It 
therefore  becomes  essential  for  us  to  deter- 
mine only  whether  Utere  is  snffld^t  evidence 
in  the  record  upon  which  to  base  these  dec- 
larations. If  the  case  was  decided  by  Uie 
court  on  Qie  wrong  tiheory,  as  riiown  b7 
these  declarations  of  law,  and  without  objee- 
tions  on  behalf  of  the  plaintiff,  then  there  is 
nothing  before  us  to  review  as  there  are  no 
refused  declarations  of  law  and  none  gfvea 
in  behalf  of  the  defendant.  We  may,  how- 
ever, state  that  we  are  not  led  to  an  affirm- 
ance of  the  Judgment  solely  upon  the  ac- 
quiescence of  plaintiff  in  the  dedaratlons  of 
law  given  by  the  court,  but  upon  the  whole 
record  we  are  of  the  opinion  that  the  Judg- 
ment is  for  the  rig^t  party. 

[2]  It  was  the  duty  of  the  plaintiff,  under 
its  agreement  and  the  circumstances  dis- 
closed by  the  testimony,  to  use  ordinary  care 
and  diligence  to  protect  the  defendant  from 
any  unnecessary  loss  on  his  property  in  ita 
custody,  and  if,  through  its  n^ligeuce  or 
wrongful  act  or  omission,  there  was  a  de- 
preciation thereof  to  the  injury  of  the  de- 
fendant, the  plaintiff  should  be  held,  as  it 
was  in  this  case,  for  sudi  loss.  Benedict  & 
Co.  v.  Inland  Qrain  Co.,  80  Ho.  App.  449: 
T^ational  Exchange  Bank  v.  Kllpatric,  204 
Mo.  110,  102  S.  W.  499,  120  Am.  St  Bep.  6S9. 

[3]  That  the  defendant  nnder  the  facts  dis- 
closed in  this  case  was  entitled  to  maintain 
his  counterclaim  in  the  nature  of  an  action 
for  conversion  is  well  settled  in  this  state. 
Schaaf,  Adm'r,  v.  Fries,  90  Mo.  App.  Ill, 
110;  People's  State  Savings  Bank  v.  M.,  K. 
&  T.  Ry.  Co.,  158  Mo.  App.  619,  628^  138  S. 
W.  916. 

Brushing  aside  all  formalities  and  tech- 
nicalities presented  in  this  case  and  looking 
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at  It  solely  wltb  a  view  of  adndnlsteilng  Jus- 
tice between  the  two  parties.  It  would  be  jxdt 
conscioBable  to  adjudge,  we  tblnk,  tliat  the 
plaintiff  should  be  permitted  to  arUtraiily 
hold  the  property  stored  with  \t  aod  refuse 
to  dispose  of  It,  at  the  request  ot  the  defaid- 
ant.  In  a  manner  that  would  enable  it  to  im- 
mediately resize  a  sum  snffldent  to  pay  all 
of  defendant's  indebtedness  to  plaintiff  and 
then  permit  it  to  sell  the  property  for  a  sum 
iDsufDdent  therefor  and  allow  it  to  recover 
any  balance  so  dae  from  the  defendant, 
The  Judgment  of  the  trial  court  Is  affirmed. 

STUBUIS,  J.,  concurs.  FABRINOTON,  J,, 
concurs  in  result  In  a  s^arate  opinion. 

PABRINGTON,  J.  (coDcunlng).  The  ded- 
aion  In  the  case  of  National  Bxchange  Bank 
T.  Kilpatrlc,  204  Ma  U8,  103  8.  W.  499,  120 
Am.  St  Sep-  689,  to  the  effect  that  the  hold- 
er of  collateral  security  is  required  jto  s^ 
the  same  under  the  terms  of  Oie  contract  of 
pledge  when  Instructed  to  do  so  by  the 
pledgor,  requires  that  I  concur  in  the  affirm- 
ance of  this  Judgment;  the  drcuit  court  hav- 
ing found  upcm  sufflident  evidence  that  such 
demand  was  made.  But  It  is  my  oplnlou 
(without  any  disrespect^  that  the  ruling  of 
our  Supreme  Court  in  the  Kilpatrlc  Case  is 
opposed  to  the  great  weight  of  authority  in 
other  Jurisdictions  where,  according  to  my 
view,  the  better  reasoned  cases  on  the  sub- 
ject are  found. 


GATB8  et  aL  t.  STBOKEL  et  aL 

(Springfield  Coart  of  Appeals.   Missouri.  Dec. 
£l,  1818.  Beheanng  Denied  Jan.  % 
19143 

1.  Minis  ahd  MzNnuLs  <|  63*)— ZiiOBmiB— 

B£VOCATIOir. 

While  licensees  under  a  mining  license  ac- 
qnired  no  estate  or  interest  in  the  land,  mines, 
or  minerals,  and  had  no  poeseaalon  sufficient  to 
enable  them  to  maintain  any  possessory  action, 
yet  the?  had  snbatantlal  rightH  wliich  the  law 
would  protect,  and  their  right  to  mine  could 
not  be  revoked  at  will  or  arbitrarily,  In  the  ab- 
sence of  some  substantial  vitdatim  ot  the  terms 
and  conditions  Imposed  on  them  by  the  license. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {{  212,  214.  216;  De& 
Dig.  I  83.*] 

2.  MiNXB  AND  MlNUAU  (|  84*)— LlCCNaU— 

Bevocation. 

The  licensees  nnder  a  license  to  mine  on 
certain  lands  which  authorized  the  Ucensors  to 
forfeit  the  license  for  failioK  to  do  continooua 
miuiiigj  or  to  paj  the  royalties  when  due,  or 
for  assigning  an  lotereat  in  the  license  without 
the  licensors*  consent,  owed  the  licensors  ^.30 
as  royalty,  which  they  offered  to  i>ay,  thongh 
they  did  not  then  have  the  money  present  but 
were  assured  that  diey  could  pay  it  at  any  con- 
venient time.  The  licensees  made  an  arrange- 
ment with  two  persons  to  earn  on  the  mining 
operations,  not  amounting  to  sale  or  assignment 
K  the  license  or  interest  therdn,  but  rather  to 
a  emitract  of  employment  for  a  percentage  of 
the  mineral  ores  produced,  licensees  ttAl- 
ed  to  do  continuous  mining,  but  though  the  li- 


censors were  aware  of  dils  fact  they  made  no 
complaint  until  after  active  mining  operations 
bad  been  resumed.  They  then  declared  a  for- 
feiture, and  immediately  granted  a  new  license 
to  the  other  parties  at  a  larger  royalty.  Heli, 
that  there  was  no  such  violation  of  the  terms  f>r 
conditions  of  the  license  as  warranted  a  for- 
feiture, and  a  court  of  equity  would  set  a  for- 
feiture aside, 

[Ed.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  |  218;  Dec.  Dig.  1 84.*] 

3.  MiNBS  AND  MzmiALB  (|  84*)— LlCBNaES- 

Revocation. 

Under  a  mining  license  by  which  the  li- 
censors had  a  right  to  forfeit  the  license  for  a 
failure  to  do  continuous  mining,  where  the 
Uceoseea  failed  to  do  continuous  mining,  but  the 
licensors,  although  aware  of  this  fact,  made  no 
complaint  until  at  least  a  week  after  the  re- 
sumption of  active  mining  operations,  they  could 
not  then  declare  a  forfeiture  for  the  past  de^ult 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  213;  Dec  Dig.  (  84.*] 

Error  to  Circuit  Court,  Jasper  County; 
Jos^h  D.  Perkins,  Judge. 

Action  by  Hattie  Gates  and  others  against 
Phillip  Steckel  and  others.  Jud^ent  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

R.  A.  Mooneyham,  of  Carthage,  for  plain- 
tiffs in  error.  A.  G.  Tounft  of  Webb  City,  for 

defendants  in  error. 

STURGIS,  J.  In  this  equitable  proceed- 
ing the  trial  court,  after  hearing  all  the  evi- 
dence, set  aside  a  forfeiture  of  a  mining  li- 
cense made  by  the  defendants,  Hough  and 
wife,  to  the  plaintiff  Hattie  Gates  and  het 
associates.  Hough  and  wife,  as  owners  ot 
the  land,  granted  to  plaintiffs  a  license  to 
mine  thereon  for  a  term  of  five  years  from 
October  12,  1911,  and  declared  the  same  for- 
feited on  December  7,  1911,  and  thereby  ter- 
minated the  right  of  said  licensees  to  farther 
mine  on  said  lai^d.  The  defendant  licensors 
sought  in  the  trial  court  to  Justify  their  ac- 
tion in  this  respect  on  the  grounds  that 
plaintiffs  had  violated  the  terms  and  condi- 
tions of  their  mining  license  In  foiling  to  do 
contJnuous  mining,  in  foiling  to  pay  the  roy- 
alties when  due,  and  in  assigning  an  Interest 
In  such  license  without  the  consent  of  the 
licensors.  Without  setting  out  the  temu  and 
conditions  of  the  mining  license  In  question, 
it  is  snffldent  to  say  that  the  same  contained 
provisions  of  this  character,  and  also  a  pro- 
vision ttiat  any  follure  to  comjAy  with  the 
terms  and  conditiona  of  the  llcenae  In  good 
foith  shall  end  and  detwnilne  Ote  same^  and 
the  first  parties  may  entor  upon  said  land 
without  proceedings  at  law.  The  trial  courts 
after  bearing  all  the  evidence,  found  t2iat  the 
plaintiff  Ucenaees  had  not  violated  any  of  the 
terms  or  conditions  of  the  mining  llcmue  In 
such  manner  as  to  warrant  the  forfeiture  de- 
clared by  the  defendant  landownera.  Tbe 
questions  raised  are  lai^ly  qnesti(His  of  fact 
and,  after  reading  the  evidence,  we  find  our- 
selves in  accord  with  the  resnlt  reached  by 
the  trial  court 
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[1]  WbUe  plaintiffs  were  mere  licensees 
and  acquired  no  estate  or  Interest  In  tbe 
land,  mines,  or  mineral,  and  had  no  posses- 
sion suffltiLent  to  enable  them  to  maintain 
any  possessory  action  (JopUn  Supply  Co.  v. 
West,  148  Mo.  App.  T8.  93,  180  S.  W.  156), 
and  cases  there  dted,  yet  their  right  to  mine 
on  this  land  conld  not  be  revoked  at  will, 
and,  having  substantial  rights  which  the  law 
will  protect,  tbey  could  not  be  arbitrarily  de- 
prived of  their  r^hts  under  tbe  lloense.  In 
the  absence  of  some  snbstautlal  violation  of 
the  terms  and  condltlonB  imposed  on  them 
by  such  mining  license.  Bingo  Mning  Go.  v. 
FeltOD,  78  Mo.  App.  210;  Boone  v.  Stover,  66 
Ma  430;  Mining  Co.  v.  Mining  Co.,  106  Mo. 
App.  66,  80  S.  W.  12. 

[1]  The  plalnUffB,  after  obtaining  the  min- 
ing license  In  question,  at  once  commenced 
rinldiv  a  shaft,  and  did  Osk  a  suitable  min- 
ing shaft  to  the  depth  of  about  90  feet,  at  an 
outlay  of  about  |6(W.  <^ily  a  small  amount 
of  mineral  ore  was  taken  firom  the  mine  prior 
to  the  forfeiture  in  question,  but  a  more  or 
less  promising  "prospect^  was  discovered. 
The  mining  license  provides  that  the  owner- 
ship of  aU  ores  mined  shall  be  and  remain  In 
the  first  parties  (llcoisors),  and  that  payment 
tor  same  when  sold  shall  be  made  to  the  said 
first  parties.  It  'seems  to  be  conceded,  how- 
ever, that  the  second  parties  were  given  spe- 
cial permisdon  to  clean  and  market  the  small 
amount  of  ore  mined,  and  that  tb^  realized 
therefrom  about  $38,  of  which  there  was  due 
the  licensors  $4.30,  as  royalty.  The  nonpay- 
ment of  this  small  amount  of  royalty  is  one 
of  the  grounds  of  forfeiture.  It  is  not  shown 
Just  how  long  before  the  forfeiture  was  de- 
clared that  this  mineral  was  marketed,  but 
there  Is  evidence  that  at  the  time  of  the  sale 
the  amount  necessary  to  pay  the  royalty  was 
carefally  set  adde  and  kepC  ready  by  one  of 
the  licensees  to  pay  the  landowners,  and  that 
he  informed  tbe  landowners  of  this  fact,  and, 
not  having  the  money  then  present,  offered 
to  go  and  get  It  and  make  the  payment,  but 
was  assured  that  U  was  all .  right,  and  he 
could  pay  it  to  them  at  any  convenient  time. 

As  to  the  alleged  assignment  of  an  Interest 
In  the  ndnlng  license,  the  evidence  shows  that 
the  plaintiff  licensees  made  a  verbal  arrange- 
ment with  two  persons  named  Holcomb  and 
Steckel,  by  which  they  were  to  carry  on  the 
mining  operations  "six  months  at  a  time" 
for  a  pet  cent  of  the  ores  mined.  The  de- 
tails ik  this  agreement  are  not  very  dearly 
shown,  but  the  court  was  justified  in  finding 
that  it  was  not  a  sale  or  assignment  of  tbe 
mining  license  or  of  any  Interest  In  the  same. 
Under  tbe  agreement  made,  Holcomb  and 
Stedcel  did  not  become  owners  or  part  own- 
ers of  the  mining  license,  but  were  rather 
employes,  working  for  a  per  cent  of  the  min- 
eral ores  prodQf:ed.  The  licensees  were  still 
the  sole  owners  of  the  mining  license,  and  did 
not  lose  control  of  the  mining  operations. 
We  are  not  impressed  with  the  good  faith  of 
the  Uoenson  in  declaring  the  forfeiture  in 


question  on  this  ground,  as  It  appears  that 
on  tbe  very  day  the  forfeltiire  was  declared, 
if  not  prevlou^,  a  new  mining  license  was 
granted  to  these  same  parties,  Holcomb  and 
Steckel,  at  a  larger  royalty.  That  the  land- 
owners were  seeking  to  profit  by  this  for- 
feiture and  the  making  of  a  new  license  at  a 
higher  rate  of  royalty  Is  "a  fact  that,  if  not 
admitted  point-blank,  is  hardly  denied,  and 
of  which  the  testimony  leaves  no  doubt" 
Shoe  Co.  V.  Odd  FeUows  Hall  Co..  133  Ma 
App.  220,  248, 113  S.  Wl  253. 

[S]  As  to  the  ground  for  forfeiture  Oiat 
the  licfflisees  failed  to  do  oontlnaous  mining, 
tbe  evidence  Abows  that  no  work  was  done 
during  November,  1911,  and  perhaps  during 
the  latter  part  of  October.  The  defendant 
licensors  were  aware  of  this  fiict,  and  made 
no  complaint  at  the  time.  About  December 
1st  the  ■  arrai^ment  Just  mentioned  with 
Hcdoomb  and  Steckel  was  made  by  the  li- 
censees, and  the  active  mining  operatims 
were  then  resumed.  Such  active  mining 
work  had  been  going  on  at  least  a  week  after 
its  resumption  before  the  licensors  declared 
the  forfeiture  In  question.  We  think  the  li- 
censors could  not  thns  silently  acquiesce  in 
tbe  licensees  stopping  work  and  letting  Qie 
mine  lay  Idle  for  a  month,  and,  after  they 
bad  resumed  work  and  mining  operations 
were  again  progressing  favorably,  declare  a 
forfeiture  for  the  past  default  *^he  lessor 
may,  in  many  Instances,  by  his  overt  acta, 
be  afterward  estopped  to  claim  the  right  of 
forfeiture,  as  against  tbe  lessee,  although  his 
acts  do  not  amount  to  an  absolute  recogni- 
tion of  the  lessee's  rights  under  tbe  lease. 
As  where  the  lessor  stands  by  and  sees  the 
lessee  make  subsequent  discoveries  and  ex- 
penditures, without  objection,  which  are 
much  more  valuable  than  the  damages  result- 
ing from  his  breach."  White  on  Mines  and 
Mining  Remedies,  S  256. 

In  Shoe  Co.  v.  Odd  FeUows  Hall  Co..  133 
Mo.  App.  229,  24S.  113  S.  W.  253,  208,  the 
court  said:  "If  a  lessor  would  forfeit  the 
term  for  breaches  of  contract  by  the  lessee, 
he  must  be  prompt  In  bis  declaration  of  tor- 
future  after  he  learns  of  the  breaches,  and 
cannot  hold  bis  decision  in  reserve  to  specu- 
late for  some  advantage  to  himself,  while  he 
suffers  the  tenant  to  Incur  expense  in  tbe  t>e- 
llcf  that  he  win  not  be  disturbed.  18  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  pp.  3S2,  383, 
and  citations  In  notes ;  Garnhart  v.  Finney, 
40  Mo.  449  [93  Pac.  303];  Hawes  v.  Favor, 
161  111.  440  [43  N.  E.  1076]."  See,  also,  2 
Taylor,  Landlord  and  Tenant  (9th  Ed.)  {  498. 

We  think  this  is  a  proper  case  for  a  court 
of  equity  to  grant  relief  against  a  forf^ture. 
and  that  the  learned  chancellor  who  tried  tbe 
case  below  reached  a  correct  and  Just  conclu- 
sion. Tbe  Judgment  will  ttierefore  be  at- 
flrmed. 

FARRINGTON,  J.,  concnn.  BOBEBT- 
SON,  P.      not  sltUn» 
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TAYLOR  T.  GEORGE. 
(Springfield  Court  of  Appeals.   Missouri.  Dec. 
11,  IfilS.   Befaearing  Denied  Jan.  6,  1914.) 

1.  WOBK  AND  LABOB  (|  7*)— IMPLIED  CON- 
TRACT— CONTBACT  BZTWEEK  RELATIVES, 

There  is  no  presumptioo  that  services  ren- 
dered by  a  daughter  to  her  af;ed  mother  are  to 
be  paid  for,  and,  to  recover  therefor,  the  daup;b- 
ter  must  show  a  contractual  relation  by  proving 
an  intention  and  obligation  on  one  side  to  i>ay, 
and  intention  and  right  on  the  other  to  receive 
pay,  for  inch  serricea. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  ft  Dec.  Dig.  |  7.*] 

2.  WiTKESSEa  (S  144*)— GOUFETENOT— TeSTI- 
UONT  OF  AGENT  —  CONTRACT  WITH  DECE- 
DENT. 

Under  Rev.  St.  1009,  I  6354.  prorlding  that, 
in  actions  where  one  of  the  original  parties  to 
the  contract  in  issue  is  dead,  toe  other  party 
shall  not  testify  for  himBeif,  where  the  other 
party  to  the  contract  sued  on  is  dead,  the  agent 
of  ue  living  party,  who  made  the  contract  for 
such  party,  is  disqualified  from  t*^*"g  la  an 
action  to  enforce  the  contract. 

[Eld.  Note. — ^Tor  other  casu,  see  Witnesses, 
Cent  Dig.  It  626-643;  Dec.  Dig.  S  144.*] 

3.  WXTKESBES  (I  144*)  — GoBtPETBNOT  — CON- 
TBACT  WITH  DECEDENT. 

Rev.  St  1909,  %  6354,  providing  that  no 
person  shall  be  disqualified  as  a  witness  by  rea- 
son of  interest  in  the  event  provided  that  in 
actioDS  where  one  of  the  original  parties  to 
the  contract  in  issue  is  dead,  the  other  party 
shall  not  testify  for  himself,  is  both  an  enaoling 
and  a  disabling  atatnte;  the  pToviao  disabling 
one  from  testUylnc  m  aooount  of  the  other's 
death. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  626-643;  Dec  Dig.  1 144.*] 

4.  WITKE88E8  (|_  144*)  —  GOUPBIBKOT  —  OoiT- 
TBACT  WITH  DbCEDKNT— COHBTSnOTIOK  Or 

Statttie. 

Rev.  St  1909,  1  6364.  providing  that  in 
actions  where  one  of  the  original  parties  to  a 
contract  in  issue  b  dead,  the  otbw  parfy  to 
the  contract  or  cause  of  action  sliall  not  testify 
for  himself,  should  be  construed  to  accomplish 
its  evident  purpose  of  preventing  by  law  one 
parfy  to  a  contrapt  from  testifying,  where  death 
has  prevented  the  other  from  testifying. 

[Ed.  Note.— For  other  casM,  see  Witnesses, 
Cent  Dig.  H  625-643;  Dec  Dig.  |  144.*] 

5.  HtJBBAND  AND  WiFX  (|  26*)— AOKNCT  FOB 

Wife— SumciENCT  of  EviDBncx. 

Evidence,  in  an  action  by  a  daughter 
against  her  mother's  estate  to  recover  for  per- 
sonal services  in  caring  for  her  mother,  held 
not  to  show  that  plaintiflTs  husband  was  her 
agent  for  making  a  contract  with  her  mother  to 
pay  for  the  letter's  care. 

_raid.  Note.~For  other  cases,  see  Husband  and 
wife.  Cent.  Dig.  |  42;  Dec.  Dig.  S  26.*] 

Appeal  from  Circuit  Court,  Dallas  County ; 
C.  H.  Skiuker.  Judge. 

Action  by  S.  E.  Taylor  against  John 
George,  executor  of  Mrs.  B.  G.  Munhollon, 
deceased.  From  a  Judgment  for  d^endant, 
plaintlft  appeals.  Affirmed. 

J.  W.  Bflller  and  Levi  Bngle,  both  of  Buf- 
falo, and  L.  C  Ifayfltild,  of  Leluinon,  for  ap- 
pellant John  S.  Haymes  and  O.  H.  Scott, 
both  of  Buffalo,  tor  respondent 

STURGIS,  J.  This  suit  has  for  its  basis 
the  same  claim  against  the  estate  of  Mrs.  E. 


G.  Munhollon  as  was  the  subject  of  the  ap- 
peal in  Taylor  t.  George,  169  Mo.  App.  169, 
140  S.  W.  611.  After  the  decision  In  that  case, 
plaintiff  brought  salt  In  the  circuit  court  to 
establish  her  claim  as  a  Judgment  for  allow- 
ance against  that  estate.  The  plaintier  Is 
the  daughter  of  the  deceased.  Her  claim  is 
made  up  of  several  Items,  by  tar  the  lai^est 
of  which  is  for  boarding,  supporting,  and  tak- 
ing care  of  her  mother  during  the  last  10  or 
12  years  of  her  life  and  during  tiie  laat  two 
of  which  It  Is  alleged  her  mother  was  almost 
entlrefy  helpless,  requiring  almost  constant 
care.  After  hearing  the  evidence,  the  court 
excluded  this  Item  and  two  others  of  minor 
importance  from  the  consideration  of  the 
Jury  and  permitted  plaintiff  to  recover  for 
two  other  Itons  for  taxes  paid  and  purchase 
of  a  coffin  for  deceased.  The  plaintiff  has  ap- 
pealed. 

There  is  no  formal  assignment  of  oror  in 
this  court,  but  the  "points"  made  In  appel- 
lant's hrlef  relate  to  the  action  of  the  court 
with  refer^ce  to  this  it^  for  care  and  sup- 
port of  plaintiff's  mother.  The  evidence 
abundantly  shows,  and  It  will  be  conceded, 
that  the  deceased  mother,  an  aged  widow 
lady,  lived  with  her  dau^ter  during  the 
last  several  years  of  her  lif^  and  that  during 
the  last  year  or  more  she  was  in  a  rather 
helpless  condition  both  mentally  and  physi- 
calfy  and  required  much  care  and  attention. 
That  the  daughter,  plaintiff  here,  gave  her 
mother  a  home  and  bestowed  on  her  kind 
and  patient  care  and  attention,  administer- 
ing to  her  every  want  as  best  she  could  from 
her  limited  means  and  bumble  home,  goes 
Mthout  question. 

[1]  It  must  be  conceded,  however,  that,  on 
account  of  the  relationship  of  these  parties 
and  the  circumstances  under  which  the  moth- 
er went  to  live  with  the  daughter  In  her  old 
age,  however  meritorious  and  valuable  were 
the  services,  care,  and  attention  rendered  by 
the  daughter  to  the  mother,  this  case  falls 
within  that  class  of  cases  where  no  presump- 
tion arises  that  such  services  are  to  be  paid 
for.  Unlike  it  would  be  between  strangers, 
no  implied  contract  to  pay  for  same  arises 
from  the  performance  by  one  of  a  family  of 
valuable  services  for  another.  Such  services 
are  in  such  cases  presumed  to  be  rendered 
on  account  of  the  moral  obligations  arising 
from  the  family  relation  and  to  be  gratuitous. 
Before  one  party  can  recover  from  another  a 
money  consideration  under  such  drcum- 
stances,  there  must  be  proof  of  a  contractual 
relation,  showing  both  an  Intention  and 
obligation  on  the  one  party  to  pay  and  an 
Intention  and  right  on  the  other  party  to  de- 
mand and  receive  pay  for  such  services.  The 
law  applicable  to  this  and  like  cases  Is  well 
expressed  and  the  authorities  collated  by 
the  Kansas  City  Court  of  Appeals  in  Brand 
v.  Ray,  156  Mo.  App.  622,  6S0,  137  8.  W. 
623,  624,  as  follows:   "That  the  family  rela- 
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tton  existed  Is  not  a  matter  of  doubt  or  dis- 
pute. In  sodi  Instances  there  Is  no  presump- 
tion, as  In  cases  between  strangers,  that 
serrlcee  rendraed  by  one  member  to  the  other 
are  to  be  paid  tor.  SncSi  serrlces  are,  how- 
erer,  the  subject  of  contract,  and  tbcgr  can 
only  be  made  the  ground  of  an  action  when 
they  are  rendered  under  a  contract  between 
the  parties.  The  contract  need  not  neces- 
sarily be  in  the  form  of  express  terma  It 
may  be  Implied ;  but,  before  an  Implication 
wlU  arise,  it  must  be  shown  that  there  was  a 
contractual  Intention  and  understanding  and 
an  expectation  to  pay  wages  by  one  party 
and  an  expectation  to  receive  wages  by  the 
other.  Bircher  y.  Boemler,  204  Mo.  554,  562, 
663  [103  S.  W.  40] ;  Kostuba  t.  Miller,  137  Mo. 
161,  176,  38  S.  W.  946:  Erhart  t.  Deltrich,  118 
Mo.  418  [24  S.  W.  188] ;  Morris  v.  Barnes,  35 
Mo.  412 ;  Guenther  v.  Blrklcht,  22  Ho.  439. 
And  so  the  Courts  of  Appeals  have  time  and 
again  followed  these  dedsions.  Woods  t. 
Land,  SO  Mo.  App.  176;  Brock  v.  Cox,  38 
Mo.  App.  40;  Lawrence  t.  Bailey,  84  Mo. 
App.  107;  Sloan  r.  Dale,  90  Mo.  App.  87; 
Fltzpatriclc  V.  Dooley,  112  Mo.  App.  166  [86 
S.  W.  739];  Birch  v.  Birch,  112  Mo.  App. 
157  [86  S.  W.  1106].  The  expression  of  an 
intention  to  bestow  a  bounty  and  an  expecta- 
tion to  recelTe  a  bounty  will  not  suffice ;  an 
expectation  to  be  made  the  beneficiary  In  a 
win  Is  not  sufficient  There  must  be  an  un- 
derstanding of  a  d^tor  and  creditor  relation, 
capable  of  enforcement  In  law.  There  must 
be  bron^t  into  existence  a  legal  obligation. " 

Hie  cases  of  Bircher  r.  Boemler,  201  Ho. 
654, 109  S.  W.  40,  and  Woods  t.  Land,  30  Mo. 
App.  176,  show  that  there  must  be  something 
more  than  a  mete  Intention  to  make,  or  ex- 
pectation to  receiTs^  compensation  at  some 
time  and  in  some  way  fOr  such  services  In 
order  to  constitute  the  same  an  enforceable 
claim  against  an  estate.  The  claimant  must 
show  such  an  agreement  between  the  parties 
as  will  compel  the  benefldary  to  make  pay- 
ment, whether  he  so  desires  or  not 

The  claimant  in  this  case.  In'  recognition  of 
this  requirement  of  the  law,  attempted  to 
show  a  promise  and  agreement  by  the  de- 
ceased with  her  daughter  binding  the  deceas- 
ed to  pay  her  daughter  for  boarding  and  tak- 
ing care  of  her.  It  Is  conceded  that  such 
agreement  was  shown,'  if  at  all,  only  by  the 
evidence  of  the  plaintiff's  husband.  The  trial 
court  excluded  his  evidence  as  bdng  incom- 
petent, and  this  Is  the  principal  question  In 
the  case. 

[3]  The  husband  would  be  a  competent  wit- 
ness for  his  wife  only  by  reason  of  his  be- 
ing her  agent  and  then  only  as  to  some  matter 
ot  business  or  business  transactloa  had  with 
or  conducted  by  htm  as  her  agent  Section 
6860,  B.  a  IMB.  Granting  that  he  was,  and 
a«ted  in  this  matter  a^  his  wlfe^s  agent  and 
aa  such  made  a  contract  for  her  binding  his 
■wOwJitjaw  to  pay  Im  danghtw  tut  board- 


ing and  caring  for  her,  we  are  tbea  embont^ 
ed  with  the  proposition  that,  the  oilier  party 
to  this  emitract  Mng  dead,  he  is  an  Incom- 
petent witness  under  the  proviso  contained 
In  section  6S64,  B.  8. 1900.  The  inststence  Is 
that  the  statute  disqualifying  one  party  to  a 
contract  vrtien  the  otbes  Is  shown  to  be  dead 
includes  the  agent  of  such  living  party  where 
the  contract  was  made  by  and  through  sudi 
agent  Hila  has  t>een  a  mudi  mooted  ques- 
tion in  this  state.  The  dedsions  are  oonfflcfc* 
Ing.  It  was  at  <me  time  held  that  the  stat- 
ute did  not  disqnali^  a  party  to  a  eontiact  or 
cause  of  action  in  issne  unless  audi  party 
WBB  also  a  party  to  the  suit  Looker  t, 
Davis,  47  Mo.  140 ;  Jackson  v.  Smith,  130  Ua. 
App.  691,  123  S.  W.  1026^  and  cases  dted. 
Sndt,  hovrever,  is  not  now  the  law.  HcClaro 
V.  Clement.  161  Ho.  App.  23,  25-28,  143  S. 
W.  82,  and  cases  dted ;  Meier  v.  Thleman,  90 
Mo.  433,  2  S.  W.  435;  Cleveland  t.  Ooulson, 
00  Mo.  App.  468,  73  8.  W.  1105:  Oriffln  t. 
Nicholas,  224  Ha  275,  S28.  123  S.  W.  1063. 
There  Is  also  a  line  of  decisions  based  on  the 
theory  that  the  stetnte  Is  an  enabling  one 
only  and  not  a  disabling  one,  and  that 
whether  the  witness  has  or  baa  not  an  Inter- 
est In  the  controversy  is  a  fact  to  be  con- 
sidered In  determining  his  competency.  This 
doctrine  Is  to  the  effect  that  where  a  witness 
is  not  a  party  to  a  suit  or  Interested  therein, 
he  is  not  disqualified  at  common  law.  even 
though  the  other  party  to  the  contract  in  Is- 
sue Is  dead,  and  the  statute,  bdng  an  &aa.- 
bllng  one  only,  does  not  disqualify  one  who  is 
not  disqualified  by  the  common  law.  Baer 
V.  Pfaff,  44  Mo.  App.  36,  40 ;  Ring  v.  Jamison, 
66  Mo.  424;  Curd  v.  Brown.  148  Uo.  82,  49 
S.  W.  990;  Clark  v.  Thlas,  173  Ho.  628,  73 
S.  W.  616.  Some  of  these  cases  have  been 
expressly  overruled,  and  this  doctrine  has 
been  abandoned,  and  It  Is  now  held  that  the 
death  of  the  other  party  is  the  only  controll- 
ing factor  in  determining  the  competency  of 
a  witness.  Welenuueller  v.  ScuUIn.  203  Mo. 
486.  471,  473,  101  S.  W.  1088;  Jackson  t. 
Smith,  139  Mo.  App.  601,  700. 123  S.  W.  1026 ; 
Carroll  v.  Railroad,  167  Mo.  App.  247,  2T4, 
277-279.  137  S.  W.  303;  McClure  v.  Clement^ 
161  Mo.  App.  23,  26, 143  S.  W.  82. 

[3]  Tiie  main  provision  of  this  statote  Is 
an  enabling  one  by  removing  the  disability  of 
interest,  but  the  proviso  Is  a  disabling  one  on 
account  of  the  death  of  the  other  party.  Grif- 
fin V.  Nicholas,  224  Mo.  275,  327.  123  8.  W. 
1063 ;  Banking  House  v.  Rood,  132  Ho.  SSfl^ 
262,  33  S.  W.  816. 

The  Identical  question  now  presented  to 
this  court  has  reomtly  undeq;one  a  Qioroi^ 
ezaminathm  hy  both  <tf  tiie  other  Coorts  ot 
Appeals  in  Oanoll  v.  Railroad,  1B7  Ho.  Apm 
247, 187  8.  W.  808,  and  Jackson  r.  Smith,  130 
Ho.  App.  091, 128  &  W.  10S6.  In  tha  Jackson 
r.  Smith  Case  the  Kansas  City  Gonrt  of  Ap- 
peals, basing  Its  aedsloii  on  iMtk  t.  'lUias,  ITS 
Mo.  628, 78  &W.  618,  held  directly  that,wbBn 
the  husband  made  a  contrut  tat  Ids  «lfi  as 
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her  ftgnt,  the  statute  In  question  did  not  dis- 
qualify him  aa  a  witness.  That  court,  how- 
ever, mentioned  the  fact  that  the  decisions 
were  not  harmonious  and  conceded  that, 
where  a  coriwratlou  or  partnership  acts  by 
agent,  the  death  of  the  agent  would  dlsquali- 
ly  the  other  party  and  vice  versa.  Williams 
V.  Edwards,  94  Mo.  447,  7  S.  W.  429 ;  Nich- 
ols, Shepard  &  Co.  v.  Jones,  32  Mo.  App.  657 ; 
Columbia  Brewing  Co.  t.  Rohllng,  133  Mo. 
App.  65-67, 112  S.  W.  787.  Besides,  the  Jack- 
son T.  Smith  Case,  supra,  following  Clark  v. 
Thias,  supra,  was  partially,  at  least,  based 
on  the  erroneous  theory  that,  because  the 
agent  was  neither  a  party  to  the  record  nor 
Interested  In  the  suit,  the  statute  did  not 
disqualify  bim,  which  It  does  not  on  the 
gronnd  of  Interest  bat  does  on  the  gnmnd 
that  the  other  party  to  the  contract  at  Issue 
Is  dead.  This  same  court  In  ttie  later  case 
of  McClnre  t.  Clement,  161  Mo.  App.  23,  143 
S.  W.  82,  stated  that  In  deciding  Jadison  v. 
Smith,  sapra.  It  had  orarlooked  tlie  fact  that 
this  statute  has  been  amended  since  the  de- 
cision of  Looker  t.  Davis,  47  Mo.  140,  and 
Uiat  that  case  and  'those  following  it  were 
no  longer  authority  as  to  that  point 

In  the  case  of  Carroll  v.  Railroad,  157  Mo. 
App.  247,  276,  137  8.  W.  308,  the  St  Louis 
conrt  basing  its  decision  on  the  case  of 
Griffin  T.  Nicholas,  224  Mo.  275,  326,  123  S. 
W.  1063,  as  being  the  last  controlling  decision 
of  the  Supreme  Court  declined  to  follow 
Jackson  v.  Smith,  supra,  and  held  that 
where  the  plaintiff  contracted  by  agent,  the 
death  of  the  other  contracting  party  disquali- 
fied such  agent  This  is  a  well-cousl.dered 
case  and  we  think  announces  the  correct  rule 
of  law. 

[4]  There  Is  no  longer  a  doubt  but  that  the 
statute  should  be  construed  according  to  its 
spirit  and  intent  rather  than  Its  strict  letter 
and  Id  such  a  way  as  to  accomplish  Its  evi- 
dent purpose  of  closing  the  mouth  of  one 
party  by  law  where  death  has  closed  the 
mouth  of  the  other.  Welermueller  v.  SculUn, 
203  Mo.  466,  472,  101  S.  W.  1088.  In  so  con- 
struing it  there  is  no  doubt,  as  said  by  Mac- 
farlane,  J.,  In  Banldng  House  v.  Rood,  132 
Mo.  256,  33  S.  W.  816,  that  "  *a  party  to  tlie 
contract'  has  l}een  construed  to  mean  the 
person  who  negotiated  the  contract  rather 
than  the  person  in  whose  name  and  Interest 
it  was  made."  Brim  v.  Fleming,  135  Mo. 
597,  606,  37  S.  W.  501;  McKee  v.  Downing, 
224  Mo.  116,  140,  124  S.  W.  7;  Commercial 
Sav.  Bank  v.  Slattery,  166  Mo.  620,  633,  834, 
66  S.  W.  1066.  We  are  also  Impressed  with 
the  correctness  of  the  reasoning  and  Justness 
of  the  conclusion  of  the  Carroll  Case,  supra, 
that  there  is  no  just  reason  for  holding  that 
a  contracting  agent  of  a  corporation  is  dis- 
qualtded  by  the  death  of  the  other  party  to 
the  contract  but  that  the  contractlag  agent 
of  an  Individual  Is  not  so  disqualified.  That 
ft  coriwratlon  always  acts  and  contracts  by 
agents,  and  that  individuals  only  so  act  and 


contract  part  of  the  time,  Is  certainly  no 
valid  reason  for  applying  the  rule  to  individ- 
uals when  they  do  so  act  or  contract 

We  think  our  decision  In  this  case  will  be 
found  in  full  accord  with  Oreen  v.  Ditsch, 
143  Mo.  1,  7,  8,  44  S.  W.  799;  WlUlams  v. 
Edwards,  94  Mo.  447,  7  S.  W.  429;  Brim  v. 
Fleming,  135  Mo.  597, 606,  37  S.  W.  601 ;  Real 
Estate  Co.  V.  Bldg.  Co.,  196  Mo.  358,  93  S.  W. 
1111 ;  Robertson  v.  Reed,  38  Mo.  App.  32 ; 
Donnell  Newspaper  Co.  v.  Jung,  81  Mo.  Ai^ 
577;  Wendover  v.  Baker,  121  Mo.  273,  297, 
25  S.  W.  918 ;  Waltemar  v.  Schnlck's  Estate^ 
102  Mo.  App.  133,  76  S.  W.  1053;  Edwards 
v.  Warner,  84  Mo.  App.  200.  The  present 
ruling  certainly  conforms  to  the  evldoit 
purpose  of  the  statute,  makes  it  uniform  in 
Its  application,  and  aids  in  preventing  In- 
equali^  and  fUse  sweating  in  that  in  all 
cases  where  one  of  the  active  parties  In 
malting  a  contract  or  conducting  a  business 
transaction,  whether  as  principal  or  agent  is 
dead  and  such  contract  or  transaction  be- 
comes tba  basis  of  a  lawsuit  then  the  oth« 
active  party  is  disqualified  as  a  witness  with 
relation  thereto.  Keeping  this  intent  and 
purpose  of  the  pro^so  to  the  statute  In  view, 
much  of  the  Qifflculty  In  the  construction  of 
the  statute  vanldies  by  applying  these  prin- 
ciples: That  the  i^lrlt  of  the  statute  In- 
cludes in  ttie  term  "party  to  the  contract 
or  cause  of  action"  the  agent  who  nego- 
tiated the  contract  or  (wnducted  the  busi- 
ness; that  the  statute  makes  no  distinc- 
tion in  this  respect  between  corporations  or 
partnerships  and  individuals  when  acting  by 
agent  and  there  is  no  distinction  In  princi- 
ple ;  that  the  proviso  to  the  statute  makes 
the  death  of  the  other  party  to  a  contract 
or  cause  of  action  the  sole  ground  and  test 
of  such  disability  without  any  reference  to 
the  witness'  interest  In  the  controversy  or 
his  competency  at  common  law.  We  there- 
fore hold  that  the  trial  court  did  not  err  In 
holding  that  plalntUf's  husband  is  not  a  com- 
petent witness  as  to  maldog  any  contract  as 
agent  of  his  wife  with  the  deceased  and  In 
excluding  his  evidence  as  to  such  matter. 

(5]  We  also  hold  that  there  is  no  sufficient 
showing  that  the  husband  was  In  fact  acting 
as  agent  of  his  wife  In  making  or  attempting 
to  make  any  such  contract  Tbe  husband  did 
not  testify  that  his  wife  authorized,  request- 
ed, or  directed  him  to  make  any  agreement 
with  her  mother  binding  the  mother  to  pay 
the  daughter  for  boarding  and  caring  for 
her,  except,  possibly,  in  so  stating  as  a  mere 
conclusion  of  the  witness  drawn  from  certain 
remarks  or  conversationB  with  his  wif^ 
which,  when  given  in  evidence,  refuted  any 
such  idea.  The  witness  said  that  he  gener- 
ally tended  to  all  bis  wife's  business,  looked 
after  and  tended  the  farm,  did  everything 
she  directed,  etc.,  and  then  said  that  his 
wife  told  and  directed  him  to  go  after  and 
bring  his  mother-in-law  to  their  home,  wliich 
he  did.   But  this  falls  far  short  of  proving 
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that  be  was  authorized  to  make  a  contract 
for  his  wife  compelling  hla  motber-ln-law  to 
pay  for  her  board  and  any  and  all  care  that 
might  become  necessary  In  case  of  sickness. 
He  also  testified  as  to  hearing  his  motber-ln- 
law  tell  his  wife  in  a  conversation  between 
them  that  she  would  pay  her  for  boarding 
and  caring  for  her,  but  be  certainly  was  not 
acting  as  agent  of  his  wife  In  listening  to  the 
making  of  any  contract  directly  between 
them.  "These  were  matters  about  which  be 
could  as  well  testify  had  be  never  been  agent, 
so  far  as  obtaining  his  Information  by  reason 
of  bis  agency  Is  concerned.  It  did  not  grow 
'out  of  his  agency,  nor  was  It  connected  there- 
with in  the  sense  of  the  statute."  White  v. 
Chaney,  20  Mo.  App.  389,  and  cases  cited; 
Flannery  t.  Railroad,  44  Mo.  App.  396. 

Other  points  are  discussed  by  counsel  In 
their  briefs  but  what  we  have  said  is  dedsive 
of  the  case.  It  therefore  results  that  the 
case,  having  been  properly  tried,  is  affirmed. 

ROBE^tTSON,  P.  and  FABBINOTON, 
J-  concur. 


PONCOT  T.  ST.  LOUIS,  I.  M.  A  S.  BT.  GO. 

(Springfield  Court  of  Appeals.   Missouri.  Dec. 
11,  1913.    Rehearing  Denied 
Jan.  6,  1914.) 

1.  Appeal  and  Ebbob  (§  301')— Resebvation 
OF  Gbodnds  op  Review— Motion  fob  New 
Tbial. 

Under  Rev.  St.  1909,  §  2083.  requiring  the 
Supreme  Court  and  Courts  of  Appeals  to  ez- 
amioe  the  record  and  award  a  new  trial,  re- 
veree  or  affirm,  or  give  such  Judgments  as 
the  circuit  court  ought  to  have  given,  and  sec- 
tion 2081,  pro\iding  that  no  exceptions  shall  be 
taken  in  an  appeal  or  writ  of  error  to  any  pro- 
ceedings in  the  circuit  court  except  such  as 
have  been  expressly  decided  by  such  court, 
matters  of  exception  not  embraced  in  a  motion 
for  a  new  trial  cannot  be  considered  by  the 
Court  of  Appeals. 

[E±  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1743, 176^-1706;  De&  Dig. 
f  801.  *] 

2.  ASTKAL  AND  EBBOB  <|  5M*)— BeSBBTATION 

OF  Qboitmds  of  Bevibw— MonoN  FOB  New 
Tbial. 

A  motion  to  strike  an  amended  petition  on 
the  ground  of  departure  from  the  originat  pe- 
titioD  is  not  equivalent  to  a  demurrer  and  is 
not  a  part  of  Che  record  proper,  and  hence  the 
ruling  of  the  court  thereon  must  not  only  be 
made  a  part  of  the  record  by  a  bill  of  excep- 
tions, but  must  be  embraced  in  a  motion  for  a 
new  trial  giving  the  drcuit  court  an  opportu- 
nity to  correct  the  alleged  error  before  it  can 
be  considered  or  reviewed  on  appeal. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  2412-2415,  2417-2420, 
2422-2426,  2428.  2478,  2479;  Dea  Dig.  % 
B44.*] 

8.  Appeai.  and  Ebbob  (8  866*)  — Scope  of 
Review. 

Where  plaintiff,  after  the  striking  of  his 
amended  petition  on  Che  ground  of  departure 
from  the  original  petition,  failed  to  prosecute 
the  suit,  whereupon  the  court  dismissed  the 
cause,  on  an  appeal  from  the  judgment  of  dis- 


missal,  the  dismlual  alom  could  be  complain- 
ed of. 

[Ed.  Note.— For  other  cases,  mo  Appeal  and 
Error,  Cent  D^.  H  3407-3476;  Dec.  Dig.  1 

S69*i  ■ 

4.  Dismissal  ahd  NoMmnr  Q  00*)— Waut  ov 

Phosecution. 

Where  plaintiff  after  the  strlldng  of  his 
amended  petition  on  the  ground  ot  departure 
from  the  original  petition  failed  to  prosecute 
the  suit,  and  such  failure  was  not  induced  by 
the  striking  of  aucb  petitioD,  the  court  proper- 
ly dismissed  the  cause- 

[Ed.  Note.— For  oUier  cases,  see  Diamissal 
and  Nonsvat  Gent  Dig.  H  140-162;  Dec  IHg. 
I  60.»] 

5.  RaILEOADS    (S    108*1    —   CONSTBUCTION  — 
DiTCBES  AND  CULV^BTB. 

Under  Rev.  St'  1909,  S  3150,  reqairing 
railroad  companies  to  construct  and  maiT?tfll*' 
suitable  openings  across  and  through  the  right 
of  way  and  roadbed  and  suitable  ditches  and 
drains  alon^  each  side  of  the  roadbed  to  con- 
nect with  ditches,  drains,  or  water  courses  ao 
as  to  afford  du6Scient  ouUet  to  drain  and  carry 
off  the  water,  including  the  surface  water  along 
the  railroad  whenever  the  draining  thereof  has 
been  destroyed  o^  rendered  necessary  by  the 
construction  of  such  railroad,  where  the  lateral 
drain  on  the  south  aide  of  the  roadbed  was  not 
constructed  In  a  negligent  manner,  was  not 
an  unsuitable  oae,  and  t/sb  not  made  to  drain 
more  territory  or  surface  water  than  was  nec- 
essary in  complying  with  the  statute,  and  there 
was  no  other  ditch,  drain,  or  water  course  af- 
fording an  outlet  for  such  lateral  ditch,  the 
company  was  not  liable  because  the  ditch 
after  passing  through  the  roadbed  and  leavine 
the  right  cf  way  overflowed  the  land  on  the 
north  side  of  the  same;  the  oooninfr  through  thi> 
roadbed  and  ditch  on  the  riftbt  of  way  being 
sufficient,  the  company  merely  having  done  what 
it  was  authorized  to  do  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  S8  333-336;  Dec.  Dig.  S  108.*] 

Appeal  from  Jasper  Circuit  Court;  D.  EJ. 
Blair,  Judge. 

Action  by  A.  F.  Poncot  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  dismissing  the 
cause  for  failure  to  prosecute,  plaintiff  ap- 
peals. Affirmed. 

Shannon  &  Phelps,  of  Carthage,  for  ap- 
pellant B.  T.  Bailey,  of  St  Loala,  and  A. 
E.  Spencer,  of  JopUn,  for  reapondent 

BOBBBT80N.  P.  J.  Flalndff  has  appealed 
from  the  following  Judgment  entered  June 
18. 1013:  "It  appearing  to  tbe  coart  that  the 
plaintiff  has  failed  to  appear  and  proaecnte 
this  cause,  it  ia  therefore  ordered  by  tlie 
court  that  thla  cause  be  and  the  same  la 
bereby  dismissed;  that  the  defendant  be 
discharged  and  recorer  of  and  from  the 
plaintiff  the  costs  of  thla  case;  and  Uiat 
execution  Issue  therefor." 

Tbe  history  of  the  case  is  as  follows:  On 
May  17.  1012,  tbe  plaintiff  filed  In  the  cir- 
cuit court  his  orlgiual  petition  seeking  to  re- 
cover for  damages  to  his  crops  caused  by  the 
flooding  of  bis  land  by  tbe  defendant  In  the 
years  1907,  1908,  1909,  1010,  and  1911.  On 
the  first  day  of  the  return  term,  June  3, 
1912,  tbe  defendant  appeared  and  answered 
by  a  general  denial.  At  the  November,  1912, 
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term,  on  the  commencement  of  the  trial  be- 
fore a  jury,  upon  motion  to  require  the 
plaintiff  to  elect  upon  which  cause  of  action 
be  would  proceed,  the  court  sustained  the 
same,  and  thereupon  the  plaintiff  filed  an 
amended  petition,  stating  the  several  causes 
of  action  embraced  in  the  original  [>etition 
in  flye  separate  counts.  After\vards,  during 
the  progress  of  the  trial,  the  plaintiff  further 
amended  his  i}etition  by  striking  out  certain 
portions  of  each  count  of  said  amended  peti- 
tion and  interlining  certain  words  in  each 
count,  which  interlineations  were  by  the 
court  stricken  out  on  the  ground  that  they 
constituted  a  departure  from  the  original 
petition  and  stated  a  new  and  different  cause 
of  action.  The  court  discharged  the  jnry, 
made  an  order  continuing  the  cause,  and 
gave  the  plaintiff  leave  to  file  another  amend- 
ed petition.  On  December  14, 1912,  the  plain- 
tiff died  another  amended  petition  containing 
five  counts,  and  on  December  17,  1912,  the 
defendant  filed  a  motion  to  strike  out  each 
count  of  said  last-amended  petition  for  the 
reason  assigned  that  said  amended  petition 
stated  different  causes  of  action  from  those 
contained  In  the  original  petition.  On  Janu- 
ary 4,  1913,  the  last  day  of  the  Novem- 
ber term  of  said  court,  the  court  sustained 
the  said  motion,  and  the  plaintiff  was  given 
until  the  third  day  of  the  February,  1913, 
term  of  said  court  in  which  to  file  his  bill  of 
exceptions.  The  next  record  disclosed  in 
the  case  Is  that  of  the  filing  of  the  bill  of 
exceptions  on  February  17,  1913,  the  first 
day  of  the  February,  1913,  term  of  court, 
and  the  only  other  record  Is  that  of  the  judg- 
ment of  dismissal,  above  set  out,  on  June  18, 
1913,  for  failure  to  prosecute  said  cause. 
Plaintiff  has  taken  the  necessary  steps  to 
perfect  his  appeal  to  this  court  from  the 
Judgment  of  dismissal,  but  no  motion  tor  a 
new  trial  was  filed  by  him  In  the  drcniC 
court  This,  we  think,  precludes  a  review 
by  this  coart  of  the  errors  complained  of 
here  by  the  appellant 

[1, 2]  Section  2083,  B.  S.  1900,  makefi  It  our 
duty  to  examine  the  record  in  all  cases  li^ 
respective  of  any  exceptions  In  motions  for 
new  trial  or  In  arrest  of  judgment;  but  un- 
der section  2081,  R.  S.  1009,.  we  overstep  our 
bounds  when  we  seek  to  decide  questions 
which  are  wholly  matters  of  exception  but 
in  which  either  no  exceptions  were  saved,  or 
of  which  no  complaint  was  made  In  the  mo- 
tion for  new  trial.  In  short,  we  should  be 
careful  not  to  convict  the  trial  court  of  on 
error  of  which  full  opportunity  was  not 
given,  as  provided  for  1^  law,  for  correction 
before  the  ease  reaches  this  court 

Thus,  it  Is  necessary  that  we  determine 
whether  the  motion  in  this  case  to  strike 
out  the  last  amended  petition  of  plaintiff 
from  the  flies  is  a  part  of  the  record  proper. 
Matters  of*  exception,  such  as  complaint  of 
striking  ont  portions  of  pleadings,  not  em- 
braced In  a  motion  for  new  trial,  cannot  be 
considered  by  this  conrt.  Acock  v.  Acock, 
57  Mo.  154,  166;  Gardner  t.  Met  St  By. 


Co.,  223  Mo.  389,  412,  122  S.  W.  1068,  ]8  Ann. 
Cas.  1166;  Coffey  v.  Carthage,  200  Mo.  616, 
629,  98  S.  W.  562 ;  Barrett  v.  Stoddard  Co., 
246  Mo.  501,  500,  152  S.  W.  43;  Williams  v. 
Railway  Co.,  112  Mo.  463,  485,  20  S.  W.  631. 
34  Am.  St  Rep.  403. 

The  case  of  Blck  v.  Dry,  134  Mo.  App.  589, 
114  S.  W.  1145,  is  e  case  directly  in  point, 
holding  that  a  motion  and  the  action  of  the 
court  in  striking  out  the  petition  on  the 
ground  that  there  is  a  departure  are  mat- 
ters of  exception  and  not  a  part  of  the  record 
proper,  so  that  It  necessarily  follows  that 
they  should  be  incorporated  In  the  bill  of  ex- 
ceptions; and,  under  the  rulings  in  the  Acock, 
Gardner,  Coffey,  Barrett,  and  Williams  Cases, 
supra.  It  was  essential  that  a  motion  in  the 
nature,  at  least,  of  a  motion  for  a  new  trial, 
should  have  been  filed,  or  that  some  oppor- 
tunity should  have  been  given  the  trial  court 
to  have  corrected  the  errors  of  which  com- 
plaint Is  now  made. 

In  Bateson  v.  Clark,  37  Mo.  31,  34,  It  is 
said  that  the  record  proper  Is  the  petition, 
summons,  and  all  subsequent  pleadings,  in- 
cluding the  verdict  and  Judgment,  and  that 
these  the  law  has  made  It  our  duty  to  ex- 
amine and  revise  whether  any  exceptions 
are  taken  or  not  In  the  opinion  in  the  case 
of  In  re  Estate  of  Howard,  128  Mo.  App. 
482,  490,  106  S.  W.  116,  118,  are  collected 
and  classified  numerous  authorities,  and, 
after  the  statement  that  there  are  various 
motions,  the  rulings  on  which  may  be  re- 
viewed without  being  mentioned  in  a  motion 
for  new  trial,  is  the  following:  A  motion 
"to  strike  out  an  entire  pleading,  which  mo- 
tion Is  equivalent  to  a  demurrer.  O'Connor 
V.  Koch,  56  Mo.  253."  The  case  cited,  upon 
which  this  instance  Is  given,  involved  in  ef- 
fect a  demurrer  to  the  petition. 

In  the  aise  of  Heman  v.  Glann,  129  Mo. 
325.  334,  31  S.  W.  589,  after  a  motion  to 
Strike  out  an  amended  petition  on  the  ground 
of  departure  was  sustained,  the  plaintiffs  ex- 
cepted, afterwards  moved  the  conrt  to  set 
aside  its  order  striking  out  said  amended 
petition,  and,  after  that  was  overruled,  the 
plaintiffs  again  excepted,  and  thereupon  took 
a  nonsuit  with  leave  to  move  to  set  the  same 
aside,  and  afterwards  filed  said  motion, 
which  was  overruled,  and  plaintiffs  excepted 
and  thereupon  perfected  their  appeal. 

In  the  case  of  Ross  v.  Mineral  Land  Co, 
162  Mo.  317,  328,  62  S.  W.  9S4,  upon  the 
sustaining  of  a  motion  to  strike  out,  the 
plaintiffs  excepted  and  announced  that  they 
would  stand  upon  their  petition  and  declined 
to  plead  further.  Hie  court  then  gave  judg- 
ment for  the  defendants,  to  which  pbiintifCs 
excepted  and  in  dne  time  filed  th^r  motion 
to  set  aside  the  order  striking  ont  their 
amended  petition  and  to  set  aside  the  judg- 
ment rendered  for  the  defendants  and  to  per^ 
mlt  the  ptalntilb  to  pioceed  to  trlaL  Upon 
the  overruling  of  this  motion,  the  plaintUh 
excepted  and  perfected  their  appeai. 

In  the  case  of  B«LtUe  Mfg.  Co.  t.  Gerardi, 
166  Ma  142,  162,  65  S.  W.  1036,  Uie  defend- 
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ant  sought  to  reach  the  defect  of  departure, 
or  change  of  cause  of  action,  by  means  of  a 
demurrer,  and  the  Supreme  Court  held  (166 
Mo.  158,  65  S.  W.  1035)  that,  as  a  demurrer 
only  goes  to  some  defect  apparent  on  the 
face  of  the  petition  demurred  to,  the  question 
could  only  have  been  raised  by  a  motion  to 
strike  out  Thus,  it  Is  apparent  that  a  mo- 
tion of  this  character  Is  not  and  cannot,  un- 
der any  circumstances,  be  considered  In  the 
nature  of  a  demurrer  or  as  a  part  of  the  rec- 
ord proper,  and  the  appellant  In  the  case  at 
bar  80  understood,  and  therefore  made  the 
motion,  and  his  exception  to  the  action  of 
the  court  sustaining  It,  a  part  of  the  record 
by  a  blU  of*  exceptions;  but  he  did  not  file 
any  farther  motlou  In  the  nature  of  a  mo- 
tion for  a  new  trial  giving  the  circuit  court 
an  opportunity  to  correct  the  alleged  error. 

[3, 4]  This  case  also  presents  the  peculiar 
sltoatlon  that,  long  after  the  appellant  had 
filed  his  bin  of  exceptions  and  made  his  last 
appearance  in  the  case,  the  court  dismissed 
the  cause  for  failure  to  prosecute.  It  ap- 
pears from  the  conduct  of  plaintiff  In  this 
regard  that  he  bad  abandoned  the  case,  and 
be  should  now  be  heard  to  complain  of  notb- 
inff  except  the  dlsmlssaL  The  record  does 
not  disclose  that  tiie  Judgmmt  from  which 
the  plaintiff  has  appealed  was  Induced  by  the 
matters  of  which  he  now  eonq>IalnB,  but  It 
sMKars  to  bare  beat  brought  about  as  a  re> 
suit  of  his  failure  to  prosecute  Ills  suit  The 
record  does  not  disclose  that  his  fallnre  to 
proceed  with  his  case  was  because  of  the  ac- 
tion of  tlie  court  in  striking  out  his  last 
ammded  petition.  In  this  dismissal  the 
court  committed  no  error. 

We  feel  that  this  case  should  not  be  passed 
without  the  sugg^Uon  that,  while  we  pre- 
fer to  dispose  of  cases  on  the  merits  rather 
than  upon  questions  of  practice,  we  should 
not  be  expected  to  ignore  Oxe  statutory  pro- 
Tlaions  that  are  enacted  tor  a  fair  and  full 
presoitatlon  to  the  drcoit  court  of  all  mat- 
ters to  which  error  is  here  assigned.  The 
rule  requlrli^  a  motion  for  a  new  trial  is  a 
Just  one  and  one  which  In  fairness  to  the  low- 
er courts  should  be  enforced  when  the  occa- 
sion arises  and  the  attrition  of  the  appel- 
late court  is  called  Uiereto.  If  the  appellant 
had  pursued  an  orderly  course  in  the  lower 
court,  it  might  have  been  unnecessary  for  him 
to  seek  a  review  here.  After  the  drcnlt  dis- 
missed his  case  for  failure  to  prosecute,  he 
then  proceeded  here  too  rapidly. 

Finding  no  error  of  whldi  the  trial  court 
can  be  convicted,  It  Is  our  duty  to  afllrm  the 
judgment 

Affirmed. 

STURGIS  and  FARRINGTON,  JJ.,  concur 
herein  and  file  a  separate  opinion. 

STURGIS,  J.  [5]  I  fully  concur  with 
ROBERTSON,  P.  J.,  in  the  foregoing  opin- 


ion and  think  the  case  should  be  affirmed  for 
another  reason. 

Even  if  the  motion  to  strike  out  the  amoid- 
ed  petition  be  regarded  as  having  the  force 
and  effect  of  a  demurrer  and  for  that  rea- 
son no  motion  for  a  new  trial  Is  necessarr, 
yet  the  action  of  the  court  should  be  sus- 
tained for  the  reason  that  the  amended  pe- 
tition so  stricken  out  does  cot  state  facts 
sufficient  to  constitute  a  cause  of  action. '  The 
amended  petition  In  effect  alleges  that  the 
defendant  constructed  an  embankment  east 
and  west  so  as  to  obstruct  the  natural  flow 
northward  of  surface  water  on  his  adjacent 
farm  on  the  south;  that  it  constructed  a 
ditch  on  the  south  side  of  this  embankmrat 
to  connect  and  drain  the  surface  water  west- 
ward Into  a  ditch  running  north  and  cross- 
ing defendant's  right  of  way ;  that  this  ditch 
running  north  overflowed  the  land  on  the 
north  side  of  the  right  of  way  because  in- 
sufficient to  carry  off  all  the  surface  water 
running  Into  the  same.  It  Is  not  allied  and 
In  fact  the  overflow  on  the  north  dde  of  the 
embankment  could  not  be  caused  by  an  in- 
sufficient opuiing  through  the  same  or  any 
obstmction  on  the  right  of  way.  The  peti- 
tion mer^  alleges  that  defendant  did  what 
the  Btatnte  (section  3160,  R.  S.  1909)  author^ 
Izea  and  required  it  to  do,  to  wit,  construct 
a  suitable  dltdi  and  drain  along  the  tfde  of 
the  roadbed  to  connect  with  the  ditches  and 
drains  passing  throi^h  its  roadbed,  so  as  to 
afford  a  sufficient  ontl^  to  drain  and  carry 
off  the  surface  water.  The  statute  does  not 
require  railroads  to  be  built  on  open  trestle 
work,  so  M  to  in  no  way  obstruct  the  flow  of 
surface  water,  but  anthozlzes  solid  onbank- 
ments  with  sufficient  openings  where  there 
are  ditches  and  drains  or  water  conrses  to 
pass  throui^  and  the  constmctlon  of  lateral 
ditches  and  drains  to  connect  with  and  drain 
the  surface  wata  into  the  sam&  Orara  t. 
Railroad,  60  Ho.  App.  979;  Cooper  t.  Rail- 
road. 123  Mo.  App.  141, 100  S.  W.  491 ;  Ran- 
ney  v.  Railroad,  137  Mo.  App.  537.  119  S.  W. 
484.  To  the  extent  to  which  railroads  are 
permitted  and  required  by  this  statute  to 
construct  and  maintain  ditches  and  drains 
along  Its  roadbed  to  carry  surface  water  into 
other  ditches,  drains,  or  water  courses,  they 
cannot  be  h^d  liable  for  so  doing  or  for  any 
damage  resulting  therefrom.  It  is  not  al- 
leged that  the  lateral  drain  vras  constructed 
in  a  negligent  manner  or  was  not  a  "suitable" 
one,  or  that  It  was  made  to  drain  more  terri- 
tory or  more  surface  water  than  was  neces^ 
sary  in  complying  with  the  statute,  or  tha£ 
there  was  any  other  ditch,  drain,  or  water 
course  affording  an  outlet  for  this  lateral 
ditch.  Tbe  rule  forbidding  the  collection  of 
surface  water  Into  ditches  and  discharging  it 
in  increased  volume  on  otlier  lands  is  not 
applicable  to  this  case. 

FABRIMOTON,  J..  concoXH. 
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JOHNSON  T.  8FB1N0FIELD  TBAOTION 

CO. 

<SpriDEfield  Conrt  of  Appeals.   MiBsoari.  Dec. 
11,  1918.    Beheaiw  Denied  Jan.  6,  1914.) 

1.  Street  Railboads  (8  117*)— Pbbsonai.  In- 

JUBIXe — QlTBSTIOK  FOB  JUBT. 

On  evidence,  in  on  action  for  personal  in- 
juries from  a  coUision  of  defendant  a  street  car 
with  a  wagon  on  which  plaintiff  was  riding, 
held,  that  a  demurrer  to  the  evidence  was  prop- 
erly overruled. 

[Ed.  Note.~For  other  casea.  see  Street  Bail- 
roads.  Cent  Dig.  H  23»--2MTi>«.  ^  1 

2.  Tbial  (g  260*)— Refusal  of  Inbtbuotionh 
— Multiplicity. 

Courts  should  not  give  too  many  instrnc- 
tioDS  in  any  case,  as  they  tend  to  confuse  rather 
than  to  enlighten  the  Jury,  and,  having  given 
an  instruction  biirly  and  clear^  presenting  an 
Issue,  further  instructions  differently  worded 
but  coverlne  the  same  point  or  making  nice  le- 
ga\  distinctions  are  properly  refuBed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-669;  Dec.  Dig.  S  260.*] 

<.  FixAoiNo  (I  8*)— CoKOi.iiaioiiB— GonrBiB- 

UTOBT  NBQIJGEnCE. 

The  mere  general  statement  of  a  conclu- 
sion that  if  defendant  vas  negligent  the  plain- 
tiff was  also  guilty  of  negliffence  contributing 
thereto  la  bad  pleading  which,  in  the  absence 
of  waiver.  Is  liuufflclent  to  rsilse  any  such  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  3S  12-28^.  68;  Dec.  Dig.  |  8.*] 

4.  Stbett  Railboads  (8  99*)— Tbavexau' 
Use  op  Stbebt— Nbouobhoe. 

The  mere  use  of  a  pablic  street,  no  part 
«f  which  was  set  apart  for  the  exclusive  use  of 
a  street  railway,  by  driving  on  the  part  of  the 
street  occupied  by  its  car  track,  is  not  negli- 
gence which  will  preclude  recovery  for  injuries 
received  by  being  ran  into  by  a  street  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SI  209-216;  Dee.  Dig.  S  09.*] 

5.  NEOLIOENCE  (8  93*)— CONTRIBUTOBT  NEQ- 
UOENCB— lUFUTED  NEGLIGENCE. 

Where  plaintiff,  in  an  action  against  a 
•treet  railway  for  personal  injuries  from  a  col- 
lision, was  not  driving  or  directing  the  wagon 
on  which  she  was  riding  with  her  husband,  and 
he  was  not  her  agent  in  so  doing,  his  aegiigence 
in  driving,  if  any,  was  not  imputable  to  her, 
where  she  did  not  concur  in  or  expressly  sanc- 
tion it,  or  knowing  the  danger  fail  to  protect 
herself. 

[Ed.  Note.— For  other  cas^  see  NwUgence, 
Cent  Dig.  li  147-llW;  DeerDig.  |  98fl 

«.  Trial  (§  296*)— Instbttctionb— Contbibu- 
TOBY  Negligence — Cube  of  Okission. 
Iq  an  action  against  a  street  railway  for 

Srsonal  injuries  from  a  collision,  a  defense 
:e  contributory   negligence,  which  must  be 

& leaded  and  proved  defendant,  mav  properly 
B  left  to  a  separate  instruction,  so  that  a  gen- 
eral instruction  for  plaintiff  omitting  any  refers 
euce  to  snch  defense  is  not  erroneous. 
_[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
dU.  88  705-718,  716.  716,  TiS;  Dec  Dig.  8 
^wJ»  J 

7.  TBLAL  (5  295*)— IMBTBUOTIONB— COWSTBDO- 

TioN  AS  A  Whole. 

Error,  if  any,  in  a  general  instruction 
ibr  plaintiff,  in  an  action  against  a  street  rail- 
way for  personal  Injories,  omitting  any  refer- 
ence to  contributory  negligence,  was  harmless 
where  it  and  the  instruction  for  defendant 
pointing  out  all  acts  of  plaintiff  alleged  to  con- 
stitute  contributory   negligence,  supplemented 


etch  other  and  vhsa  read  togetber  madti  a  ha^ 
ni onions  whole. 

eSd.  Not&— For  other  cases,  see  Trial,  Gent 
.  88  708-717;  Dea  l^Tf  295.*] 

8.  Stbbbt  Bajlboads  (8  118*)— Pbbsonal  Xn^ 

JUBIBS~I  NSTBUOnONB— NBGUOEIICE. 

In  an  action  against  a  street  railway  for 
personal  injuries  from  a  coUision,  an  instruc- 
tion stating  generally  the  duty  of  defendant 
followed  with  a  specific  application  of  the  doc- 
trine 80  stated  to  the  £actB  in  issue,  was  proper, 

[Ed.  Note.— For  other  cases,  see  Street  BaU- 
roads.  Cent  Dig.  |8  268-^;    Dec  Dig.  8 

iia*] 

9.  Stbeet  Railboads  (8  81*)— Pebsonal  In- 
JXIBIE9— Duty  of  Vigii^nt  Watch. 

The  vigilant  watch  doctrine  is  in  force  as 
part  of  the  common  law,  without  any  city  ordi- 
nance to  that  effect 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  88  172-177;  Dec  Dig.  8  81.*] 

10.  Trial  (§  191*)  —  iNSTBUonowB— Abbujcp- 

TioN  OF  Fact. 

In  an  action  against  a  street  railway  for 
perKtnal  injuries  from  a  collision,  an  instruc- 
tion tiiat  if  a  jury  found  from  the  evidence  that 
the  motorman  saw,  or  by  ordinary  care  could 
have  seen,  the  plaintiff's  wagon  moving  along 
its  track  in  dangerous  nearness  thereto,  was  not 
(^jectionable  as  assuming  that  the  car  was 
"in  dangerous  nearness  thereto"  without  tlw 
qualificatltni  "if  you  so  find." 

[Ed.  Note.— For  other  cases,  lee  TrIaL  Cent 
Dig.  18  420-481,  486;  DecTrag.  8  191^1 

11.  SlBSET  BaiIAOADS  (8  80*)— PXBSONAX.  In- 
JUBIEB— ATOIDABZX  IVJTTBT. 

In  an  action  for  personal  injo^ea  received 
in  a  coUision  with  a  street  car,  plaintiff  might 
recover  where  defendant  could  have  preTented 
injury  either  by  sounding  the  gong  or  stopping 
the  car  and  failed  to  do  so,  and  could  also  re- 
cover on  defendant's  negligence  in  not  stopping 
the  car,  even  if  the  gong  was  being  sounded. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads.  Cent  Dig.  8§  190-188;  Dec  Dig.  8  8a«] 

12.  TbIAL  (S  243*)— iNSTBUOnOlTS— Confuot- 
IKQ  InSTBUCTIOHS. 

In  an  action  for  personal  Injuries  received 
in  a  collision  with  a  street  car,  an  instruction, 
permitting  a  recovery  if  d^endant  could  have 
prevented  the  accident  by  either  sounding  a 
gong  or  stopping  the  car  and  failed  to  do  so,  was 
not  in  conflict  with  an  instruction  permitting  re- 
covery for  negligent  failure  to  stop  the  car  even 
if  the  gong  was  being  sounded,  since,  if  it  was 
defendant's  duty  to  do  both  of  such  things  to 
avoid  injury,  the  doing  of  one  only  would  not 
excuse  its  failure  to  do  the  other  when  the  do- 
ing of  the  other  would  have  avoided  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  564,  566 ;  Dec.  DigTf  243.*] 

13.  Stbeet  Railboads  (8  90*)— Opebation— 
"Vigilant  Watch"  —  "Fibst  Apfeabance 

OF  DaNGEB." 

The  doctrine  of  "vigilant  watch,"  as  apply- 
ing to  the  operation  of  a  street  railway,  requires 
that  a  motorman  on  the  "first  appearance  of 
danger"  to  a  vehicle  on  the  track  shall  stop  the 
car  in  the  shortest  time  and  space  possible ;  and 
where  he  has  an  unobstructed  view  of  the  ve- 
bicle  either  on  the  track  or  so  near  as  to  be  in 
danger,  and  be  sees,  or  by  due  care  might  see, 
the  danger  in  time  to  control  or  stop  his  car 
before  collision,  the  time  and  place  where  his 
duty  to  do  so  arose  is  somewhere  between'  the 
place  of  vision  and  the  coUision. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  88  190-193  ;  Dec  Di«.  8  »0.*] 
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14.  Stbkkt  RAziaoASs  (i  117*)— Pebsoital  Ih- 
jubibs  —  quksiion  fob  jubt  —  a voxdablb 

Injubt. 

In  an  action  agaiost  a  street  railway  for 
personal  injuHes  from  a  collision  of  its  car  with 
plaintiff's  wagon,  it  is  (or  the  jury  to  determine 
when  plaintiff's  danger  first  appeared. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads Cent.  Dig.  H  23&-257;  Dec  Dig.  | 
117.*] 

15.  Appeal  and  Ebbob  ({  882*)— Riqht  to 

GOVPUIN— PaBTT  AtXEQINQ  EbBOB. 

A  party  cannot  complain  of  error  in  the 
theory  on  which  the  case  was  aubmitted,  when 
its  own  instruction  submitted  the  same  theory. 

[Ed.  Nota — For  other  casei,  see  Appeal  and 
Error.  Cent.  Dig.  {{  8591-3610;  D«c  IMg.  { 
882.*] 

16.  Negliobncb  118*)  —  IsflUEfl  —  Last 
Cleab  Chance — Plaintiff's  Neoligbnce. 

The  humanitarian  or  last  clear  chance  doc- 
trine is  an  exception  to  and  defeats  the  rule 
that  contribatory  negligence  is  a  complete  de- 
fense, and  arises  not  because  of,  hnt  in  spite 
plaintiffs  negligence,  bo  that,  where  the 
futs  tonnd  call  for  the  application  of  the  doc- 
trine, the  fact  that  plaintiff's  negligence  is  not 
pleaded  or  admitted  is  unimportant 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  200-^216;  Dec.  Dig.  f  119.*] 

17.  TBIAZ,  (I  104*)— iNSTBUCnONB—PBOmiCB 
OF  JUBT. 

Wlietber  positive  evidence  of  witnesses  who 
■aid  that  they  heard  the  gong  of  a  street  car 
Bonnded  was  entitled  to  greater  weight  than 
negative  evidence  of  witnesses,  who  said  that 
they  were  in  a  position  to  hear  it,  but  did  not 
hear  it,  is  a  question  to  be  weighed  by  the  jury, 
who  are  the  sole  judges  of  the  weight  to  be  given 
the  testimony  of  any  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  58  413.  436,  43&-441,  446^54,  45C-466; 
Dec  big.  i  194.*] 

18.  TBIAX  JJ  252*)— iHSTBUOnOHB— Applioa- 

TiOH  TO  Evidence.  ' 

In  an  action  against  a  street  railway  for 
personal  Injuries  from  a  collision,  where  there 
was  no  proof  of  plaintiff's  expectancy  of  Ufe 
at  her  age,  it  was  not  error  to  refuse  an  Instruc- 
tion that,  in  determining  the  amount  of  damag- 
es, her  age  and  expectancy  abould  be  considered. 

[Ed  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  DOB,  696-612;  Dec.  D^g.  {  262.*! 

Appeal  from  Circuit  Court,  Greoie  Ooun- 
ty;  Arch  A.  Johnson,  Judge. 

Action  Martha  A.  Johnson  against  the 
Springfield  Traction  Company.  Judgment 
for  plaintiff  and  defendant  aiqjieala.  Af- 
firmed. 

The  defendant  appeals  from  a  Judgment 
for  $6,000  in  favor  of  plaintiff  for  personal 
Injuries  sustained  by  her  by  reason  of  de- 
fendant's trolley  car  colliding  with  a  wagon 
on  which  she  was  riding  with  her  husband, 
whereby  plaintiff  was  thrown  to  the  pave- 
ment The  Injury  occurred  on  Jefferson,  a 
north  and  south  street,  in  Springfield,  Mo., 
on  Labor  Day,  1912.  The  plaintiff  and  her 
husband,  both  very  old  people,  were  moving 
from  the  country  to  town  and  were  haul- 
ing certain  household  goods,  including  an 
"old  fashioned"  kitchen  safe,  on  a  one-horse 
spring  wagon;  they  sitting  on  a  spring  seat 
with  tills  kitchen  safe  fastened  crosswise  on 
tlie  wagon  bed  Just  behind  this  seat.  This 


safe  was  some  6  or  7  feet  bl|&  and  whea 
laid  across  the  wagon  bed  projected  over  el> 
ther  side  some  18  to  24  Inches.  The  wagon 
was  traveling  south,  as  was  the  trolley  car 
which  stmck  it,  and,  while  there  Is  some  con- 
flict ci  the  evidence  on  this  point,  the  Jnry 
were  warranted  In  finding  that  shortly  be- 
fore the  acttul  collision  one  irtieel  of  the 
wagon  was  mnning  inside  the  west  rail  with 
the  drlTtt  trying  to  turn  to  ttie  west  so  as 
to  entirely  clear  the  track.  The  car  over- 
took  the  wagon  just  after  tlie  wagon  wheel 
passed  over  the  rail  to  the  west  side  and 
while  the  wagon  was  yet  ao  near  the  track 
that,  while  Qie  car  cleared  t2ie  wa^n.  it 
struck  the  projecting  aid  or  legs  of  this 
kltcliai  safe,  forcing  it  forward  against  the 
Beat  and  precipitate  both  plalnttfT  and  her 
husband  onto  the  pavement  a  few  feet  from 
the  curb  on  the  west  side  of  the  wagon.  Tbe 
force  of  the  blow  was  snch  that,  wlille  plain- 
tiff was  on  tbe  east  end  of  the  seat  next  to 
the  colliding  car,  she  was  thrown  oret  her 
husband  lighting  nearest  to  the  west  curb. 
The  hustHiiid  died  ftom  the  effects  of  Us  in- 
juries, and  this  plalntlft  had  several  boom 
broken  and  rectfved  severe  and  pumanent 
Injuries.  This  suit  Is  for  her  personal  in- 
juries and  not  for  the  death  of  her  husband. 
It  is  shown  that  Jefferson  is  a  much  traveled 
street  at  and  near  the  place  of  tbe  accident, 
and  that  at  the  time  and  place  thereof  there 
were  one  or  two  automobiles  near  the  west 
curb,  so  that  plaintiff's  wagon  was  to  some 
extent  hemmed  In  so  as  to  prevent  turning 
westward  to  clear  the  track.  Plaintiff  testi- 
fied that  she  remembered  well  of  their  driv- 
ing along  the  street  in  the  wagon,  but  knew 
nothing  of  the  accident  or  what  caused  It  un- 
til she  regained  consciousness  at  the  hospi- 
tal some  days  later  and  was  told  how  she 
got  hurt  As  the  husband  was  killed.  It  is 
mere  conjecture  that  he  ever  knew  of  the 
approach  of  the  car  from  the  rear  or  what 
happened  to  him. 

It  Is  undisputed  that  those  In  charge  of 
the  car  had  an  unobstructed  >iew  of  the 
wagon  as  it  proceeded  up  the  track  for  a 
block  before  the  wagon  was  reached ;  it  was 
a  clear  day,  the  track  In  good  condition,  the 
car  equipped  with  modem  appliances  and 
running  upgrade.  There  is  also  much  evi- 
dence, though  this  Is  not  uncontradicted,  that 
the  car  was  running  eight  to  ten  miles  per 
hour,  the  speed  not  slackened  until  the  ac- 
tual collision,  and  that  no  gong  or  other 
alarm  was  sounded  to  give  warning  of  the 
car's  approach  from  the  rear.  The  follow- 
ing substance  of  the  evidence  of  the  witness 
Horn,  who  saw  the  accident  will  show  how 
It  occurred:  "I  operated  an  electric  car  as 
motorman  about  two  years  at  Kansas  City. 
Am  reasonably  familiar  with  the  operation 
of  those  cars  and  with  the  appliances  on 
them.  This  was  a  two-truck  car.  I  was  in 
Springfield  on  September  2,  1912,  on  Labor 


"Par  other  ohss  bm  suu  topl«  and  saatlMi  NUHBBB  la  Dsc  Dig.  A  Am.  Dig.  Key-No.  Swtos  A  B«ii*r  Indsm 


Digitized  by 


Google 


Ila) 


JOHNSON  T.  SPBINaFIBXjD  TBAOTION  00. 


1195* 


Dar.  I  did  not  know  Mr.  and  Mrs.  Johnson 
at  IJiat  tLmew  I  wltneBsed  ttie  collision. 
Wben  I  ibiBt  saw  tbe  wagon.  It  was  going 
soutb,  one  Wlaa.  <m  tbe  left-band  aide  being 
about  on  the  west  rail  of  the  track.  The  car 
was  about  60  feet  from  the  wagon  when  I 
first  noticed  it.  The  car  was  going  eU^t  or 
ten  mUfls  an  hour  and  did  not  slow  np  after 
I  saw  it  until  it  struck  tbe  wagon.  It  kept 
on  at  the  same  rate  of  speed.  I  did  not 
hear  any  alarm  sounded.  At  the  time  the 
ear  struts  the  whe^  of  the  wagon  had  gottai 
off  of  the  track.  I  do  not  think  the  car 
stnick  the  wagon,  but  It  struck  the  legs  of 
the  safe  lying  on  top  of  the  wagon  and  threw 
It  against  the  seat  The  safe  extended  over 
the  sides  of  the  wagon.  The  effect  of  the 
collision  was  the  pushing  of  tbe  safe  forward 
and  striking  the  seat  and  throwing  the  old 
people  out  At  the  speed  this  car  was  golug 
it  could  haTe  been  stopped  in  about  80  or  40 
feet" 

The  grounds  of  negligence  alleged  In  the 
petition  and  on  which  the  case  went  to  the 
Jur7  are  that  the  persons  In  charge  of  the 
car  saw  or  by  tbe  exerdae  of  ordlnarr  care 
could  have  seen,  tbe  wagon  and  plalntlCT  on 
the  track  or  In  dangerous  nearness  thereto 
In  time  to  have  prevented  the  accident  by 
sounding  the  gong  or  stopping  the  car  and 
negligently  failed  to  do  so.  The  answer  Is 
in  effect  a  general  denial,  except  admitting 
the  colUsion,  coupled  with  a  general  state- 
ment that  If  defendant  "was  guilty  of  any 
negligence,  as  alleged  In  the  petition,  which 
defendant  denies,  and  that  such  alleged  neg- 
ligence caused  said  collision  and  injury, 
which  defendant  denies,  the  negligence  of  tbe 
plaintiff  and  the  negligence  of  her  said  hus- 
band directly  contributed  thereto." 

Delano  &  Delaney,  of  Springfield,  for  ap- 
pellant George  Fepperdlne  and  Patterson 
St  Patterson,  all  of  Springfield,  for  respond- 
ent 

STURQIS,  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  defendant  asked  a  demur- 
rer to  the  evidence,  but  tbe  above  statement 
of  the  salient  facts  of  tbe  case  will  leave  no 
doubt  that  the  trial  court  correctly  overruled 
the  same. 

The  principal  errors  assigned  here  relate 
to  the  giving  and  refusal  of  lnstraction& 
The  court  gave  five  instructions  for  plain- 
tiff, one  of  which,  defining  ordinary  care  and 
negligence  is  not  cxitidsed,  and  gave  eight 
InstructioDB  for  d^endant,  as  asked,  and  one 
other  slightly  modified;  raougfa,  we  think, 
to  abundantly  and  redundantly  present  all 
the  iBsnes  in  the  case.  Nevwtheless,  defend- 
ant complains  and  assigns  error  on  the  re- 
fusal of  each  and  all  of  fourteen  other  in- 
Btmctions. 

[2]  We  are  not  advised  whether  tbe  trial 
court  exercised  its  right  to  refuse  some  or 
all  of  those  so  refused  on  the  ground  of  their 
multiplicity  on  the  tbeox7  that  too  many 


InstructlonB  tend  to  confuse  rather  than  en- 
lighten the  jury  on  the  Issues.  Sidway  v. 
Land  Co.,  163  Mo.  842,  366,  63  S.  W.  70S; 
Norton  T.  Railway,  40  Mo.  App.  642 ;  Graw- 
sbaw  T.  Sumner,  66  Mo.  617 ;  Goe  v.  Griggs, 
76  Mo.  619.  We  will  not  SO  treat  the  cas^  as 
we  are  aware  that  tbe  conrts,  by  Justifying 
at  times  the  r^sal  of  instructions  upon 
the  ground  of  their  not  bdng  so  accurately 
worded  or  drawn  as  to  present  a  strictly 
correct  statement  of  the  law  as  applied  to 
the  particular  facts  of  that  case^  make  neces- 
sary the  practice  which  they  condemn.  We 
do  hold,  however,  that  courts  should  not  give 
too  many  instructions  in  any  case,  as  they 
tend  to  confuse  rather  than  enlighten  Qie 
jury,  and  that,  having  given  sja  instruction 
which  fairly  presents  an  issue  in  such  man- 
ner that  the  ordinary  juror  will  understand 
the  same,  then  further  Instructions,  different- 
ly worded  but  covering  the  same  point  or 
making  nice  legal  distinctions,  are  properly 
refused.  What  we  have  here  said  Is  not  a 
mere  general  observation,  but  Is  directly  ap- 
plicable to  this  case  and  disposes  of  numer- 
ous alleged  errors  in  the  refusal  of  instruc- 
tions^ 

To  set  out  all  of  the  Instructions  given 
and  refused  and  mention  each  and  all  of 
the  very  many  objections  urged  against  them 
would  extend  this  opinion  beyond  reasonable 
limits.  We  will  therefore  only  mention  such 
as  seem  to  be  specially  relied  on  or  wbich 
on  first  thought  would  seem  to  have  some 
merit  The  first  instruction  given  told 
the  jury  that:  "The  court  instructs  the  Jury 
that  it  Is  the  duty  of  a  motorman  operating 
a  street  car  In  a  public  street  to  keep  a 
strict  watchout  for  persons  or  vehicles  in 
the  pathway  of  the  car,  or  so  near  the  path- 
way of  the  car  that  they  are  likely  to  get  in 
the  pathway  of  the  car;  and  a  failure  to 
do  so  Is  negligence."  Then,  after  numerat* 
ing  certain  facts  to  be  found  as  to  the  track 
and  method  of  traveling  and  condition  of 
the  wagon  and  safe  thereon,  proceeds:  "And 
that  defendant's  motorman  caused  and  suf- 
fered -said  car  to  collide  with  plaintiffs 
wagon,  and  thereby  injured  plaintiff;  and 
that  def^dant's  motorman  saw,  or  by  the 
exendse  of  ordinary  care  could  have  seen, 
tbe  said  wagon  moving  along  the  defendanf  a 
said  track,  as  aforesaid,  In  dangerous  near* 
ness  thereto;  and  that  thereafter  said  mo- 
torman, by  sounding  the  gong  of  the  car, 
or  by  stoKdng  said  car  In  tbe  ahwtest  time 
and  space  practicable,  with  the  means  and 
appliances  at  hand,  could  have  prevented 
said  car  from  oolllding  with  said  wagon  and 
the  said  safe  that  it  contained;  and  that 
said  motorman  n^llgently  and  carelessly 
failed  80  to  do— then  yon  will  find  tbe  Is- 
sues in  favor  of  the  plaintiff.** 

The  first  criticism  leveled  against  this 
Instruction  Is  that  it  is  one  purporting  to 
cover  the  whole  use  and  directing  a  Yer- 
dict  for  plaintiff  on  the  facts  there  stated, 
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and  that  it  la  erroneona  because  not  mentloii- 
Ing  the  defense  of  contrlbatory  negligence. 
We  baTe  mach  donbt  as  to  there  being  any 
contributory  n^lgence  In  the  case  as  ap- 
plied to  plaintiff,  either  In  the  pleadings  or 
evidence. 

[S]  The  courts  have  agabi  and  again  con- 
demned this  method  of  pleading  contribntory 
negligence  by  a  mere  general  statement  of  a 
ccmduslon  that.  If  defendant  was  negligent, 
the  plaintiff  was  also  guilty  of  negligence 
contzibntlng  thereto,  and  have  held  the  same 
bad  pleading  and  Insaffldent  (absrait  stnne 
waiver)  to  raise  any  such  Issiie.  Gain  v. 
Wintersteen,  144  Mo.  App.  1.  128  8.  W.  274; 
Wallower  v.  Clly  of  Webb  City,  171  Mo.  App. 
Z14,  156  S.  W.  ^  and  eases  there  <4ted. 

[4]  Considering  the  evidence  on  this  point, 
this  was  a  public  street,  no  part  of  which 
was  set  aside  for  the  exclusive  use  of  the 
defendant,  and  tbe  mere  use  tor  driviug 
thereon  of  the  part  of  the  street  occupied  by 
the  car  track  was  not  negligimce. 

[S]  The  plaintiff  was  not  driving  or  direct- 
ing the  management  of  the  wagon;  nor  was 
her  husband  her  agent  In  so  doing.  Any 
negligence  on  Ills  part,  though  we  do  not 
hold  there  was  any,  as  to  where  and  how  be 
was  driving,  Is  not  to  be  Imputed  to  her. 
Hla  negligence  was  not  hers.  Moon  v.  Tran- 
sit Co.,  237  Mo.  425.  435,  141  S.  W.  870,  Ann. 
Oas.  1913A,  183 ;  Munger  v.  City  of  Sedalla, 
66  Mo.  App.  629 ;  Hedges  v.  City  of  Kansas, 
18  Mo.  App.  62;  Stotler  v.  Railroad,  200 
Mo.  107,  146,  98  S.  W.  509;  Becke  v.  RaU- 
road,  lOa  Mo.  644,  13  S.  W.  1053,  9  L.  R.  A. 
157;  Sluder  v.  Transit  Co.,  189  Mo.  107, 
138,  88  S.  W.  648,  5  L.  R.  A.  (N.  S.)  186. 
Nor  Is  there  anything  in  this  case  to  bring 
this  plaintiff  within  the  ezceptioiis  to  the 
rule  Just  stated  on  tbe  ground  that  she  con- 
curred in,  or  gave  express  sanction  to,  any 
negligent  act  of  the  husband,  or,  knowing  the 
danger,  failed  to  protect  berself.  Slnder  v. 
Transit  Co.,  189  Mo.  107,  142,  88  8.  W.  648, 
5  li.  R.  A.  (N.  S.)  186. 

[1, 7]  But,  granting  that  there  is  evidence 
of  contributory  negligence  sufficient  to  take 
that  Issue  to  the  jury,  yet  the  court  gave  an 
Instruction  asked  by  the  defendant  pointing 
out  all  the  acts  of  both  plalntltt  and  her  hus- 
band which  It  thought  would  co'nstitute  con- 
tributory negligence  and  winding  up  by  tell- 
ing the  Jury  that  if  they  found  such  conduct 
contributed  to  Ehe  collisioo  and  Injury  to 
tiAd  for  defendant  Instruction  numbered  6, 
given  for  plaintiff,  also  submitted  this  same 
issue  to  the  Jury.  The  insistence  here  is 
that  these  "belated"  instructions,  though 
properly  submitting  this  Issue,  do  not  cure 
the  error  of  omitting  this  defense  in  instruc- 
tion numbered  1.  It  is  broadly  averted  tiiat 
any  instruction  which,  by  its  terms  and 
meaning,  covers  tbe  whole  case  and  on  the 
facts  ther^  stated  directs  a  verdict  for 
plaintiff  is  erroneous,  if  it  fails  to  Include  the 
defense  Interposed,  and  such  error  la  not 


cured  other  tnstmctlons  ooneeOy  mib- 
mltting  such  defenae;  The  dedalons  may  be 
hard  to  reconcile  on  this  proposition,  and 
the  rule  Is  probably  too  general  to  fit  all 
cases  either  way.  8uCh  an  Instructlcni  may- 
or may  not  be  error,  d^iendlng  im  the 
peculiar  facts  of  the  particular  case.  To 
say,  bowever,  that  such  an  Instruction,  If 
standing  alone.  Is  erroneous,  -is  one  tbhig; 
and  tbat  the  error  cannot  be  cured  anotta- 
«r  proper  instruction  Is  quite  another.  All 
the  cases  dted  by  defendant  do  not  sustain 
its  broad  cfmtention,  as  it  is  plainly  h^  In 
Austin  T.  Transit  Co.,  US  Mo.  App.  146.  152, 
91  S.  W.  460,  452,  that,  White  such  an  In- 
stmctl(m  is  erroneous,  "but  where  the  ornls* 
sion  to  cured  by  other  instructions  plainly 
and  intelligently  submitting  the  omitted  evt 
deuce  to  the  Jury  and  directing  the  result 
that  should  be  reaCbed  If  sudi  evidence  la 
found  to  be  true,  the  error  would  be  correct- 
ed. Gordon  v.  Burrls,  153  Mo.  223,  54  S.  W. 
646;  Perrette  v.  Kansas  City,  162  Mo.  238, 
62  8.  W.  448;  Orscbeln  v.  Scott,  79  Mo.  App. 
534;  Lemser  v.  MTg.  Co.,  70  Mo.  App.  209; 

!  Larson  v.  Mining  Co.,  71  Mo.  App.  512." 

I  Such.  also,  is  the  ruling  In  Johnson  v.  Rail- 
way Co.,  117  Mo.  App.  308,  311,  93  S.  W.  866; 
Abbott  V.  Mining  Co.,  112  Mo.  App.  550.  556, 
87  S.  W.  110.  As  applied  to  the  particular 
point  now  at  Issue,  It  has  been  frequently 
ruled  that  a  defense  like  contributory  neg- 
ligence or  assumption  of  risk  which  must 
be  pleaded  and  proved  by  defendant  may 
properly  be  left  to  a  separate  instruction, 
and  an  instruction,  like  the  one  complained 
of,  omitting  any  reference  to  such  defense, 
is  not  erroneous.  Underwood  v.  Railroad, 
125  Mo.  App.  490,  102  S.  W.  1045,  and  cases 
cited.  It  is  said  in  Meily  v.  RaUroad,  215 
Mo.  567,  114  S.  W.  1013,  that  no  case  except 
that  of  Sullivan  v.  Railroad,  88  Mo.  169.  has 
ever  so  held,  and  that  it  was  overruled  by 
Owens  V.  Railroad,  95  Mo.  169,  8  8.  W.  330, 
6  Am.  St.  Rep.  39,  and  a  number  of  other 
cages  dted.  We  therefore  rule  this  point 
against  appellant  and  think  our  ruling  will 
be  found  to  be  In  accord  with  Deschner  v. 
RaUway  Co.,  200  Mo.  310,  333,  98  S.  W.  737. 
and  Tranbarger  v.  Railroad,  260  Mo.  46,  156 
S.  W.  6^.  We  are,  of  course,  now  speaking 
of  cases,  of  which  this  is  one,  where  the 
instructions  supplement  each  other  and, 
when  read  together,  make  a  harmonious 
whole,  and  not  of  cases  where  an  Incorrect 
Instruction  Is  souj^t  to  be  excused  or  cured 
on  tbe  ground  that  another  given  instruction, 
covering  the  same  point,  but  contradictory, 
is  correct  In  such  cases  they  would  not 
supplement  and  aid  each  other,  maktaur  a 
harmonious  whole,  but  would  be  contra- 
dictory and  destructive,  one  of  the  other,  and 
presumptively  such  would  be  error.  8uCh 
Is  the  reason  underlying  some  of  the  cases 
relied  on  by  appellant,  aa  for  instancy 
Stewart  v.  Andeob  UO  Ma  App.  243,  218; 

84  s.  w.  im 
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[I]  Tbe  first  part  of  'preamble"  of  this  In- 
Btrnctlon  nnmbered  1,  above  quoted.  Is  also 
criticised  as  being  a  mere  abstract  principle 
of  law  too  general  to  be  a  guide  to  the  Jury 
and  affording  the  Jury  too  much  of  a  roving 
commission.  It  Is  certainly  tiie  common 
practice  to  preface  an  instruction  In  n^li- 
gence  cases  with  a  general  statement  of  the 
duty  of  the  operator  of  machinery,  etc.,  to 
those  using  it  or  likely  to  come  In  contact 
therewith  and  to  follow  the  same,  as  was 
done  in  this  case,  with  a  spedflc  application 
of  the  doctrine  thus  stated  generally  to  the 
particular  facts  in  issue.  We  know  of  no 
case  condemning  such  an  instruction,  and  a 
similar  one  received  the  approval  of  this 
conrt  In  Overby  v.  Mears  Mining  Oo.,  144  Mo. 
App.  363,  374,  128  S.  W.  813. 

[9]  It  Is  also  assigned  as  error  that  this 
preamble  puts  in  force  the  vigilant  watch 
doctrine  without  any  city  ordinance  being  in 
force  to  that  effect.  Such  doctrine,  howev- 
er, is  In  force  as  part  of  the  common  law  of 
the  land  without  any  city  ordinance.  Sluder 
V.  Transit  Co.,  189  Mo.  107,  136,  88  S.  W. 
648,  6  li.  R.  A.  (N.  S.)  186,  and  cases  cited; 
McFem  v.  Gardner,  121  Mo.  App.  1,  11.  97  S. 
W.  972 ;  Mertens  v.  Transit  Co.,  122  Mo.  App. 
804.  312,  99  S.  W.  512. 

[II]  It  Is  also  said  that  this  Instruction 
numbered  1  is  erroneous  in  saying,  "The 
court  further  Instructs  tbe  jury  that  if  they 
believe  and  find  from  the  evidence  •  •  • 
that  the  defendant's  motorman  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
the  said  wagon  moving  along  the  defendant's 
said  track,  as  aforesaid,  in  dangerous  near- 
ness thereto,  etc.,"  in  that  it  assumes  that  the 
car  In  question  was  "In  dangerous  neameas 
Uiereto,"  and  that  same  should  have  been 
quallfled  by  saying  'if  you  so  find,"  or  some 
equivalent  expression.  "We  see  no  merit  In 
this  contention.  Certainly  any  Juror  would 
understand  that  he  was  required  to  find  as  a 
prerequisite  to  plaintiff's  recovery  not  only 
that  the  motorman  saw  the  wagon  In  a  dan- 
gerous position,  but  that  it  was  In  a  danger- 
ous position  when  he  saw  It.  While  Instmc- 
tions  should  be  carefully  drawn  so  as  not  to 
assume  a  controverted  fact,  yet  the  habit, 
due,  possibly,  to  the  technicality  of  tbe  courts 
In  that  respect,  of  Inserting  after  every 
clause  of  an  instruction  such  phrases  as  "If 
any,"  and  "If  you  so  find,"  is  apt  to  cause 
more  confusion  than  it  clears  up. 

[11,12]  It  is  next  complained  that  Instruc- 
tiona  numbered  1  and  2,  given  for  plaintiff, 
are  in  conflict.  In  that  No.  1  permits  a  recov- 
ery if  the  defendant  could  have  prevented 
the  accident  by  either  sounding  the  gong  or 
stopping  the  car  and  failed  so  to  do ;  while 
No.  2  permits  a  recovery  for  the  negligent 
failure  to  stop  the  car  even  if  the  gong  was 
being  sounded.  We  cannot  see  why  both 
propositions  are  not  correct  If  it  was  the 
duty  of  defendant  to  do  both  these  things  If 
thereby  the  injury  could  have  been  avoided, 
then  ttia  doing  of  one  only  would  not  excose 


the  fannre  to  do  tbe  other  when  the  doing  of 
the  other  would  have  avoided  the  injury. 

[IS,  14]  Another  complaint  is  that  the  mo- 
torman in  charge  of  the  car.  altbough  seeing 
the  wagon  on  tbe  track  or  dangerously  near 
thereto,  had  a  right  to  presume  that  the 
plaintiff  and  her  husband  would  leave  the 
track  on  the  approach  of  the  car,  and  that 
the  motorman  owed  them  no  duty  to  stop  the 
car  or  check  its  speed  until  it  became  appar- 
ent that  the  wagon  would  not  or  could  not  do 
so,  and  that  the  Jury  should  have  been  so  in- 
structed. We  fail,  however,  to  find  any  such 
Instruction  among  tbe  numerous  refused  olies 
asked  by  the  defendant.  But  It  is  said  that 
plaintiff's  instructions  should  have  told  the 
jury  when  defendant's  duty  to  stop  the  car 
arose.  As  applied  to  street  cars  easily  con- 
trolled and  stopped  and  being  operated  on  a 
much  traveled  street,  tbe  doctrine  Just  stated 
has  a  very  limited  application.  If  It  Is 
meant  that  such  cars  may  be  run  and  kept 
running  at  such  a  rate  of  speed  under  sucb 
conditions  In  reliance  on  a  wagon  moving  out 
of  tbe  danger  zone  until  too  late  to  avoid  the 
Injury  by  stopping  ttie  car,  then  we  cannot 
give  assent  to  it  We  have  shown  that  the 
vigilant  watch  doctrine  Is  but  declaratory  of 
the  common  law  and  exists  without  any  or- 
dinance, and  that  doctrine  requires  that  the 
motorman  "on  the  first  ap[>earance  of  danger 
to  such  vehicle  shall  stop  the  car  In  the  short- 
est time  and  space  poiudble."  It  is  a  ques- 
tion for  tbe  Jury  to  determine  when  tbe  first 
appearance  of  danger  accrues  under  the  facts 
of  any  particular  case.  When  there  Is  an  un- 
obstructed view  of  a  wagon,  either  on  the 
track  or  so  near  tbereto  as  to  be  in  tbe  dan- 
ger sone,  so  tbat  the  Jury  Is  warranted  In 
finding  that  the  motorman  either  saw  or  by 
due  care  could  have  seen  sucb  .wagon  in  the 
place  of  danger  in  abundant  time  to  control 
or  atop  his  car  before  colliding  with  It,  then 
tbe  time  and  place  where  his  duty  in  this  re- 
gard Arose  is  necessarily  somewhere  between 
the  place  of  first  vision  and  the  collision. 
The  first  instruction  predicates  negligence  on 
the  failure  to  stop  the  car  after  the  motor- 
man  saw  or  with  due  care  could  have  seen 
the  wagon  "moving  along  the  track  in  dan- 
gerous proximity  thereto,"  and  the  second 
one  on  such  failure  to  stop  or  attempt  to  stop 
the  car  after  so  seeing  the  wagon  'in  the 
pathway  of  the  car"  and  before  the  time  of 
collision.  These  instructions  conform  to  the 
amended  instrucrion  approved  in  Bunyan  v. 
Railway  Co.,  127  Mo.  12, 15, 16,  29  S.  W.  842, 
and  do  not  conflict  with  Boyd  v.  Railway  Co., 
105  Mo.  371,  380,  16  S.  W.  909,  or  Hutchinson 
V.  Railway  Co.,  88  Mo.  App.  376.  relied  on  by 
appellant  See  Wise  v.  Transit  Co.,  198  Mo. 
546,  558,  659,  95  S.  W.  898.  We  rule  this 
point  also  against  the  appellant 

[1 1, 1 1]  We  are  also  met  with  the  novel 
Bu^estlon  that  the  court  should  not  have 
submitted  the  case  on  the  humane  or  last 
chance  doctrine  because  plalntlfl  does  not 
plead  or  admit  her  own  negUgenca,  and  It  la 
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asserted  that  this  doctrine  resta  only  on  con- 
ceded negligence,  citing  Bectenwald  v.  Rail- 
way Co.,  121  Mo.  App.  595,  601,  97  S.  W. 
567.  Adde  from  the  fact  that  defendant 
submitted  the  same  theory  by  its  Instruction 
numbered  6,  and  cannot  now  be  heard  to  com- 
plain (Sepetowski  t.  Transit  Co.,  102  Mo. 
App.  110,  76  S.  W.  693),  we  do  not  think  that 
it  is  either  usual  or  necessary  for  the  plain- 
tiff to  plead  or  admit  his  own  negligence  in 
pleading  the  facts  invoking  such  doctrine. 
In  those  cases  In  which  the  humanitarian 
doctrine  is  an  exception  to  and  defeats  the 
rule  that  contributory  negligence  is  a  com- 
plete defense,  this  doctrine  arises,  not  be- 
cause of,  but  in  spite  of,  plaintiff's  negl^ence. 
Hatchlnson  v.  Railway  Co.,  88  Mo.  App.  376. 
Negligence  in  such  cases  is  more  often  found 
by  the  Jury  against  plaintiff's  denial  than  by 
bis  admission,  and  the  plaintiff  Is  allowed  to 
recover  notwithstanding  the  finding  against 
blm  of  his  contributory  negligence.  The 
more  correct  doctrine  Is  that,  where  the  facts 
found  call  for  the  application  of  the  humani- 
tarian doctrine,  the  question  of  plalntUTs 
negligence  becomes  of  no  importance  one 
way  or  the  other. 

[17]  Nor  can  we  convict  the  trial  court  of 
error  in  refusing  the  Instruction  asked  that 
positive  evidence,  to  wit,  the  evidence  of 
witnesses  who  say  that  they  heard  the  gong 
sounded.  Is  entitled  to  greater  weight  than 
native  evidence,  to  wit,  of  those  who  say 
that  they  were  In  a  position  to  hear  but  did 
not  hear  any  gong.  This  is  a  question  to  be 
weighed  by  the  Jnry,  who  are  the  sole  Judges 
of  the  weight  to  be  given  the  evidence  of  any 
nitoess.  State  ex  rel.  v.  Railroad,  70  Mo. 
App.  634.  641 ;  Mllllgan  v.  Railroad,  79  Mo. 
App.  393,  397. 

[IS]  Nor  was  it  error  to  refuse  to  Instruct 
the  Jury  that  in  determining  the  amount  of 
damages  to  take  into  consideration  the  age 
and  expectancy  of  the  plaintiff,  as  there  was 
no  proof  of  her  expectancy  at  ber  agft. 

We  have  examined  the  numerous  other  as- 
signed errors,  Inclusive  of  the  instruction  on 
'  the  measure  of  damages  and  the  ronarks  of 
counsel  to  the  jury  during  the  argument,  bnt 
find  no  reversible  ei^or  therein. 

The  judgment  Is  therefore  affirmed. 

ROBERTSON,  P.  J.,  and  FABBIMGTON, 
J.,  concur. 


MEMORANDUM  DECISIONS 


RAUM  V.  BOARD  OP  COUNCIL  OP  CITY 
OF  DANVILLE  (two  cases).  (Court  of  Ap* 
peals  of  Kentucky.  Dec.  11,  1913.)*  Appeals 
from  (Circuit  Court,  Boyle  County.  Naab 
Raum  was  convicted  in  two  cases  of  violatise 
the  local  option  law  in  the  city  of  Danville,  and 
he  appeals.  Affirmed.  Roliert  llnrding  and 
Jno.  W.  Bawlings,  both  of  Danville,  for  ap- 


pellant.   Gbenault  Hngoely,  of  Danville,  for 

appellee. 

XUNN,  J.  Appellant  was  convicted  for  vio- 
lation of  the  local  option  law  in  two  casern.  In 
one  be  was  find  $80.  and  In  tlie  other  ftiU,  with 
20  days'  imprisonment.  The  facts  and  legal 
propositions  involved  are  the  same  as  those  re- 

?orted  in  the  case  decided  November  11,  1913. 
5S  Ky.  690,  100  S.  W.  205.  For  the  reasons 
stated  in  that  opinion,  the  judgment  In  both  of 
these  cases  Is  amrmed. 


COLLINS  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec.  17,  1913.)  Appeal 
from  Dallas  County  Court  at  Law;  F. 
Whitehurst,  Judge.  Sarah  Collins  was  convict- 
ed of  keeping  a  disorderly  house,  and  she  ap- 
peals. Affirmed.  C.  E.  liiue,  Asat  Atty.  Gen., 
for  the  State. 

PKENDEHGAST,  P.  J.  The  appeUant  was 
convicted  for  keeping  a  disorderly  house  under 
article  496,  P.  C,  and  ber  punishment  fixed  at 
a  fine  of  $200  and  20  days  in  jail.  There  ia 
no  statement  of  facta  or  bills  of  exceptional  in 
the  absence  of  which  no  question  is  raised  that 
this  court  can  consider.  The  judgment  is 
therefore  affirmed. 


DAVILLO  V.  STATE.  (Court  of  Criminal 
Appeals  of  Texas.  Dec  10,  1913.)  Appeal 
from  Dallas  County  Court  at  Law;  W.  F. 
Whitehurst,  Judge  Fancho  Davillo  was  con- 
victed of  unlawfully  carrying  a  pistol,  and  he 
appeals.  Affirmed.  C  E.  Lane,  Asst.  Atty- 
Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  $100  and  imprison- 
ment in  jail  for  6  months.  The  record  contains 
neither  a  statement  of  facts  nor  any  bill  of  ex- 
ception. Under  such  circumstances,  there  is  n« 
ground  stated  in  the  motion  for  a  new  trial  we 
can  review.  Affirmed. 


HARDY  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  1*7,  1913.)  Appeal  from 
District  Court;  San  Augustine  Count? ;  A.  EL 
Davis,  Judge.  Dorsey  IJardy  was  convicted  of 
aggravated  assault,  and  he  appeals.  Affirmed. 
C.  E.  Lane,  Aast.  Atty.  Gen.,  for  the  State. 

PRENDERGAST.  P.  J.  Dpon  an  indict- 
ment fbr  assault  with  intent  to  kill,  appellant 
was  convicted  of  aggravated  assault,  and  bis 
punishment  fixed  at  a  fine  of  $200  and  60  days' 
coniinement  in  jail.  There  is  neither  a  state- 
ment of  facte  nor  a  bill  of  exception  in  tbe 
record.  There  is  nothing  raised  by  the  motion 
for  new  trial  that  can  be  reviewed,  in  the  ab- 
sence of  these.  The  judgment  Is  affirmed. 


HART  V.  BTATEL  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  23,  1913.)  Appeal  from 
Wichita  County  Court;  C.  B.  Felder,  Judge. 
Lizzie  Hart  was  convicted  of  lieeping  a  dis- 
orderly houae,  and  she  appeals.  Affirmed.  C. 
E.  Lane,  Asst.  Atty.  Gen.,  for  tbe  State. 

PRENDERGAST,  P.  J.  From  a  conviction, 
with  the  penalty  prescribed  by  law  inSicted,  for 
keeping  a  disoraerly  house,  appellant  prosecutes 
an  appeal,  l^ere  is  no  statement  of  facts 
nor  bills  of  exceptions  in  the  record.  Nothing 
la  raised  which  can  be  considered  in  the  ab- 
sence of  this.   The  Judgment  is  aflirmed. 

DAVIDSON,  J.,  absent. 


HOUSE  V.  STATE.  (Court  of  Grimhial  Ap- 
peals of  Texas.  Dec.  10,  1913.)  Appeal  from 
Criminal  District  Court,  Dallas  County;  W. 
L.  Crawford,  Judge.  Gbarlei  House  was  con- 
victed of  manslaughter,  and  he  appeals.  Af* 
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firmed.  O.  B.  Lane,  Aast  Atty.  Qen^  for  the 
State. 

HARPESt,  J.  Appellant  waa  conTicted  of 
manslaushtei^  and  his  panisbment  assessed  at 
4  years'  confinement  In  tbe  state  penitentiary. 
As  tbe  record  contains  no  statement  of  facts, 
DO  question  is  presented  which  calls  for  a  re- 
view of  the  action  of  the  court  Affirmed. 


JOHNSON  T.  STATE,  ^onrt  of  Criminal 
Appeals  of  Texas.  Dec  8,  1913.)  Appeal 
from  District  Conrt,  Bexar  County;  W.  S.  An- 
derson, Judge.  Clarence  Johnson  was  convict- 
ed of  burglary,  and  appeals.  Affirmed.  C.  E. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDBRGAST;  P.  J.  Prom  a  conviction 
for  burglary,  appellant  prosecutes  this  appeal, 
without  any  statement  of  facts  or  bills  of  ex- 
ceptions. No  question  to  attempted  to  be  rais- 
ed which  we  caa  consider  in  the  absence  of 
these,  nie  JndKment  is  therefore  affirmed. 

KTUO  v.  STATa  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  12,  1913.  Rehearing 
Denied  Dec.  10,  1913.)  Appeal  from  Nolan 
Coun^  Court;  Jno.  H.  Cochran,  Jr.,  Judge. 
Hat  £yle  was  convicted  of  aggravated  assaiut, 
and  appeals.  Affirmed.  W.  T.  Potter,  of  Adb- 
tin,  for  appellant  C.  E.  Lane,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
aggravated  assault:  his  puBisbment  being  as- 
sessed at  a  fine  of  flOO  and  90  days*  imprison- 
ment in  the  county  jail.  This  record  is  before 
us  without  a  statement  of  facts  or  bill  of  ex- 
ceptions. In  that  condition  the  record  presents 
no  reviaable  matter.  The  judgment  ii  affirmed. 

ORTH  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec.  23.  1913.)  Appeal  from 
Wichita  County  Court;  C.  B.  Felder,  Judge. 
T.  R.  T.  Orth  was  convicted  of  maintaining  a 
house  of  prostitution,  and  appeals.  Affirmed. 
Charles  C.  Huff  and  Orville  Bullington,  both  of 
Wichita  Falls,  for  appellant  C.  H.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted  and 
convicted  under  an  indictment  charging  that 
he  "was  the  owner  of  a  house  then  and  there 
situate,  which  said  house  he  did  then  and  there 
unlawfully  keep,  was  concerned  in  keeping,  and 
knowingly  permitted  to  be  kept  as  a  house  for 
the  purpose  of  prostitution,  and  where  prosti- 
tutes were  permitted  to  resort  and  reside  for 
the  purposes  of  plying  their  vocation."  He 
wo  convicted,  and  bis  ponishment  oBseaaed  at 


a  fine  of  $200  and  imprisonment  In  the  county 
jail  for  20  days.  At  tne  threshold  we  are  met 
with  the  motion  of  the  Assistant  Attorney 
General  to  strike  out  tbe  bills  of  exception 
and  statement  of  facta  contained  in  the  record, 
because  they  were  not  filed  within  the  time 
prescribed  by  law.  Appellant's  able  counsel 
have  filed  a  brief  in  which  they  earnestly  in- 
sist we  are  wrong  in  tbe  construction  heretofore 
given  to  the  acts  of  tbe  Legislature  govermng 
these  matters.  Every  contention  of  appellant 
is  disposed  of  In  tbe  case  of  Durham  v.  State, 
1&6  S.  W.  222,  and,  as  we  see  no  reason  to 
change  our  views  in  this  matter,  wb  respectful- 
ly refer  to  that  opinion,  and  the  motion  of  the 
Assistant  Attorney  General  Is  sustained.  See, 
also,  De  Friend  v.  State,  153  S.  W.  881.  and 
cases  there  cited.  This  of  necessity  disposes 
of  all  questions  presented  in  the  motion  for  a 
new  tnal,  except  the  one  wherein  the  suffi- 
ciency of  the  indictment  is  challenged.  All 
questilona  raised  by  him  were  decided  adverse- 
ly to  his  contention  in  the'  cases  of  Willis  v. 
State,  34  Tex.  Or.  Rep.  148,  29  S.  W.  787; 
Merrell  v.  State,  29  S.  W.  41;  Schuize  t. 
State,  66  S.  W.  91S,  and  cases  dted  in  these 
oi^nions.  Affirmed.  • 
DAVIDSON,  J.,  absent 

WHITE  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Dec  23,  1913.)  Appeal  from 
Angelina  County  Court;  El  B.  Robb,  Judge. 
Frank  White  was  convicted  of  raving  liquor  to 
a  minor,  and  be  appeals.  Affirmed.  C.  B. 
Lane,  Asst  Atty.  Gen.,  for  tbe  State. 

PRENDERGAST,  P.  J.  From  a  conviction 
for  living  liquor  to  a  minor,  appellant  has  ap- 
pealed. No  statement  of  facts  is  In  the  rec- 
ord. The  judgment  Is  therefore  affirmed. 

DAVIDSON,  J.,  absent 


TOUNG  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Nov.  26.  1913.)  Appeal  from 
District  Court,  Jasper  Coanty;  A.  E.  Davis, 
Judge.  Will  Young  was  convicted  of  assault 
with  intent  to  kill,  and  he  appeals.  Affirmed. 
See,  also,  151  S.  W.  1049.  C.  B.  Lane,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  The  appellant  was 
convicted  of  an  assault  with  intent  to  kill  and 
murder,  and  his  punishment  fixed  at  15  years' 
confinement  in  the  penitentiary.  There  is  no 
statement  of  facts  in  the  esse.  Neither  is 
there  any  bill  of  exception.  Nothing  is  raised 
by  the  motion  for  new  trial  that  we  can  con- 
sider in  the  absence  of  a  statement  of  facta. 
The  judgment  la  therefore  affirmed. 
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ABANDONMENT. 

Sm  OontractB,  {  323:  Dedication,  {63;  Uome- 
itead.  i  181 ;  Hiuband  and  Wife,  {  283. 

ABATEMENT  AND  REVIVAL 

8m  Appeal  and  Bnor,  i  834 ;  Death,  I  10. 

m.  DEFEOn  AMD   OBJBOTIOIW  AS 
TO  PABTIBS  AUS  PBOCEEDIirOB. 

1 22  (Tez.GiT.App.)  The  fact  that  plaintiff 
corporation  bad  not  paid  iti  franchise  tax,  bo 
that  it  was  not  entitled  to  maintain  an  ac- 
tion under  Rev.  CJiv.  St  1911,  art.  7399,  could 
only  be  urged  by  a  plea  In  abatement.— Cle^  t. 
Boecoe  Lumber  Co.,  161  B.  W.  944. 

1 39  (Ark.)  Under  Kirby'a  Dig.  |  6285,  relat- 
ing to  abatement  and  revival,  cauaee  of  action 
in  favor  of  an  industrial  inanrance  company 
for  Blander,  libel,  malicious  prosecution,  fraud- 
ulent conspiracy  to  injure  and  destroy  its  bnsl- 
neBB,  etc.,  did  not  survive. — Arkansas  Life  Ins. 
Co.  T.  American  Nat.  Life  Ins.  Ca,  161  S.  W. 

tuie. 

DEATH  OF  PABTT  AKD  BBVIVAX. 
OF  ACTION. 
(A)  Afefttement  or  Smwlvml  of  A«tlon. 

154  (Tex.CAv.App.)  A  petitiMi,  tn  an  action 
by  a  surviving  widow  for  personal  injariea 
to  her  husband,  is  insufficient  as  stating  a 
cause  of  actioiL  under  Rev.  Civ.  St  1911,  art 
S686,  <for  InjurleB  not  resulting  in  death,  when 
it  did  not  allege  whether  the  injuries  were  or 
were  not  the  cause  of  the  husband's  death.— 
Black  T.  Tma  ft  P.  £r.  Co.,  161  S.  W.  1077. 

No  action  can  be  maintained  under  Rev.  Oiv. 
St  1911,  art  6686,  providing  that  rights  of 
action  for  personal  injuries  not  resulting  In 
death  shall  survive,  unleat  the  Injury  did  not 
cause  decedent's  death.— Id. 

ABDUCTION. 

Bee  Seduction. 

ABORTION. 

Bee  Indictment  and  Information,  1 191 ;  Physi- 
dans  and  Suxgeona,  1 11. 

S6  (Mo.)  Under  an  information  charging  ac- 
cused with  causing  a  woman  to  take  drugs  to 

Srocure  an  abortion,  resultii^  in  the  death  of 
er  diild,  the  state  must  prove  that  the  death 
WEB  occadoned  by  the  use  of  some  drug.— State 
V.  Sonser,  161  S.  W.  723. 

The  state  had  the  burden  of  proving  that  the 
use  of  the  drug  was  not  necessary  to  preserve 
the  life  of  the  woman  or  that  of  her  nnbom 
child.— Id. 

ABSENCE 

See  Continuance,  $  12. 


ABSTRACTS. 

See  Appeal  and  Bnor,  ft  584,  686,  668,  071. 

^'    ABUTTING  OWNERS. 

SM^BConldpal  OorporatlQn%  H  408-487.  64a 

ACCEPTANCE. 

Sea  Dedication.  If  85,  37,  38;  Sales,  1  17& 

ACCESSORIES. 

Sea  Criminal  Iaw,  ||  81.  792. 

ACCIDENT  INSURANCE. 

See  Insurance,  §i  462,  646. 

ACCOMMODATION  PAPER. 

See  BOIs  and  Notes,  H  287,  4S4. 

ACCOMPLICES. 

See  Criminal  Law,  M  607-610,  780. 

ACCORD  AND  SATISFACTION. 

See  Novatim ;  Payment ;  Bdease. 

ACCOUNT. 

See  AT»>eal  and  Error,  t  1028;  Limitation  of 
Actions,  {  100;  Mottmea,  I  199;  PleadiaK 
I  330. 

ACCOUNT,  ACTION  ON. 

84  (McApp.)  Where  plaintiff  accepted  a 
note  in  [wyment  of  an  account,  and  defendant's 
counsel  agreed  not  to  set  up  the  giving  of  a 
note  as  a  defense  in  case  it  was  returned,  and 
plaintiff  failed  to  return  the  note,  defendant  did 
not  waive  bis  right  to  interpose  that  defense- 
Barton  Lumber  Co.  v.  Gibson,  161  S.  W.  367. 

Action  on  an  account,  for  the  amount  oi 
which  a  note  had  been  given,  before  maturity 
of  the  note  Aefd  preomture.— Id. 

{  l3JTex.Civ.App.)  Under  Rev.  Civ.  St  1911, 
art.  3712,  denial  of  verified  account  alleging  tiiat 
it  was  not  correct  and  true,  that  it  was  not 
due,  and  that  defendant  did  not  owe  it  or  any 
item  thereof,  held  sufficient.— Continental  lam- 
ber  ft  Tie  Co.  v.  Miller,  161  S.  W.  927.  ^ 

ACCOUNT  STATED. 

See  Justices  of  the  Peace,  {  91;  Pleading,  H 
330.  424;  Reference,  |8. 

S  12  (Ark.).  An  account  in  which  items  have 
been  entered  or  omitted  through  fraud,  mistime, 
or  undue  advantage  may  be  surcharged  even 
after  there  has  been  a  settlement  and  payment 
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of  the  balance  founci  due.— Loewer  t.  Lonoke 
Blee  HUUog  Co.,  161  S.  W.  1042. 

One  seeking  to  surcharge  an  accoont  for  fraud, 
mistake,  accident,  or  undue  advantage  must 
proceed  within  a  reasonable  time  after  the  dis- 
covery of  the  fraud.— Id. 

Where  credits  on  corporation's  books,  upon 
whidi  settlement  with  employd  who  was  also 
a  director  was  bMed,  were  nude  by  bis  direc- 
tion, without  tte  knowledge  or  consent  of  tiie 
otbut  directors,  the  settlement  was  not  conclu- 
sive, and  the  account  was  properlr  opened  to 
correct  such  credits.— Id. 

{  19  (Ark.)  One  seeking  to  surcharge  an  ac- 
count for  fraud,  after  a  settlement  and  payment 
of  the  balance  found  due,  has  the  burden  of 
establishing  the  fraud  by  convincing  evidence. — 
Loewer  v.  Lonoke  Rice  Milling  Co.,  161  S.  W. 
1042. 

Evidence  held  to  riiow  that  credits  on  corpora- 
tion's books  in  favor  of  employe  and  director, 
qpoB  wtiich  a  settlemrat  was  based,  were  made 
by  the  bookkeeper  at  sueb  director's  order,  with- 
out the  knowledge  or  conaeiit  of  tlu  other  di- 
rectots.— Id. 

ACKNOWLEDGMENT. 

See  Limltatl<m  at  Actions,  IS  141,  142. 
I.  NATVBE  AUB  XBCBMUTT. 

{4  (Mo.)  An  unacknowledged  deed  is  valid 
and  sufficient  to  convey  the  title  aa  between  the 
putiefi.— Sehroeder  v.  Turpin,  161  8.  W.  71QL 

ACTION. 

See  Abatement  and  Revival :   Dismissal  and 
Nonaoit;  Pleading,  SS  193,  228,  369. 

n.  KATintE  AKS  FOBM. 

i  25  Crez.Civ.App.)  The  rale  that  an  equita- 
ble demand  cannot  be  pleaded  in  a  court  <n  law 
in  set-ofl  against  a  unil  demand  has  been 
abolished  in  this  atate^-^eves  r.  White,  161 
S.  W.  43. 

(  32  (Uo.)  There  is  bat  one  form  of  action  for 
tlie  enforcement  or  protection  of  private  rights 
or  the  redress  or  prevention  <rf  private  wroDg,— 
Norton  v.  Reed.  161  8.  W.  842. 

ADJOINING  UNDOWNERS. 

See  Agrieultore,  |  8;  Boundaries;  Railroads. 
H  113,  864. 

9  8  (Ky.)  Where  Injuries  to  premises  adjoin- 
ing a  railroad  right  of  way  are  caused  by  blast- 
ing operations  casting  rock  and  soil  thereon, 
tfie  railroad  company  is  liable  independent  of 
the  Question  of  negligence  or  want  of  skilL— 
Lexington  &  E.  £ty.  Co.  v.  Baker,  161  S.  W. 


ADMINISTRATION. 

See  SsecBtors  and  Adminbtntois. 

ADMISSIONS. 

Sea  Oriminal  Law,  }  406;  Bvidenee,  H  208- 
S48. 

AD  VALOREM  TAX. 

See  Taxation,  |  117. 

ADVANCES. 

Bee  Landlord  and  Tenant,  SS  20e-24& 

ADVERSE  CLAIM. 

flee  Quiets  IHtie. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  K  877,  1056,  1068:  Life 
Estates,  I  8 ;  Limitation  of  Actions  ;  Munici- 
pal Corporations,  {  048;  ParUtiou,  {  13; 
Tenancy  in  Common,  |  16. 


I.  KATURE  AMD  XUBQUISITEfl. 

(A)  AeanlBlttoB  of  Rlslit*  br  PMMrlpttem 
■b  0«BeraJl. 

f  7  (Tex.Giv.App.)  Where  the  state  of  Texas 
placed  grants  nia^  i>y  aoy  form.er  soverdgn 
on  the  same  footing  as  those  made  by  the 
state,  rights  originating  by  treaty  or  under 
the  Constitution  or  laws  of  the  state  were  not 
violated,  and  such  grants  were  not  protected 
from  the  operation  of  the  statute  of  limits.' 
tions.-CnmpbeU  v.  Gibbs,  161  S.  W.  430. 

{ 13  (TBX.Giv.App.)  One  who  has  advers^ 
peaceable,  and  continuous  possession  of  land 
let  more  than  ten  ywirs  acqaires  a  proecriptive 
titls.— 7nsier  v.  Houston  Oil  Co.,  161  S.  W. 

(B)    ActBAl  POMCSelOB. 

S  14  (Tex.Civ.App.)  To  sustain  a  presump- 
tion of  the  existence  or  execution  of  a  deed 
from  clrcumstanceR,  actual  possession  i«  not 
necessary,  bat  open  claim  of  ownership  and 
acguiescenee  by  the  bolder  of  the  adversary  ti- 
tie  with  knowledge  of  his  interest  hel4  esaen- 
tial.— lie  Blanc  v.  Jm^mm,  161  8.  W.  6a 

i  10  (Mo>)  Person  held  to  exeraise  dmmI 

of  ownership  over  unfeuced  and  uncultivated 
portion  of  tract,  within  Rev.  8L  1900,  |  1862, 
by  oDttiiLK  and  selling  timber,  keeping  ties- 
passers  oa,  and  protecting  the  timber.— Thomp- 
son V.  Stillwell.  161  STW.  681. 

1 22  (Tex.Civ.App.)  A  person  who  fenced  land 
and  used  it  continnoosly,  exclusively,  peaceably, 
and  notoriously  for  a  pasture  for  live  stock 
had  sufficient  possession  thereof  witUn  the 
five-yean  statute.— Gxiswold  v.  Oomar,  191  B. 
W.  423. 

1 25  (Tex.Civ.App.)  Where  a  lease  gave  the 
tenant  the  right  to  possession  of  the  entire  tract 
of  land,  only  part  of  which  was  improved,  the 
tenant  could  not,  by  limiting  bis  elaima  to  the 
improved  portion,  defeat  the  lessor's  construc- 
tive possesion  of  the  entire  tract^Fraxiw  t. 
Houston  Oil  Co.,  181  S.  W.  2a 

(O)  TlBlMe  BBd  HAtovlou  Posseulon. 

S3I  (Tex.Civ.App.)  Heir  of  holder  of  record- 
ed tax  deed,  to  whom  land  was  granted  by  par- 
tition deed  held  not  gnllty  of  fraud  or  con- 
cealment of  her  ownership  because  she  did  not 
record  the  partition  deed  or  leases  of  the  land 
by  her.— Otlswold  v.  Comer,  161  S.  W.  423. 

(Bl)  DarstlOB  utd  Contlnaltr  ot  Pomm- 
sion. 

143  (Tex.Civ.App.)  Where  a  party  who  held 
land  in  trust  tor  another,  although  his  convey- 
anue  ma  absolute  on  its  face,  possemd  toe 
property  adversely  to  other  claimants,  the  true- 
tee's  adverse  holding  inured  to  the  benefit  of 
the  cestui  que  trust— BatcUC  v.  Batcliff.  161 

s.  w.  aa 

(T)  HoatU*  CkarMter  of  FoflMSSloB. 

1 (Mo.)  That  fencing  of  portion  of  laad  to 
which  defendant's  grantor  had  color  of  titie 
was  by  mistake  held  not  to  prevent  such  gran- 
tor's possession  from  being  adverse  where  the 
third  person  who  did  such  feodng  sidMequeatij 
occupied  tile  tract  as  such  grantor's  tenant.— 
Thompson  v.  StiUweil,  161  B.  W.  68L 

f73  (Tex.Civ.App.)  Junior  patentees  of  the 
state,  or  persons  holding  ooder  the  patentees, 
bold  under  the  sovereignty  of  the  soil  within 
the  three-year  statute  of  limitatloni.— ^3am^ 
beli  V.  GIbba,  161  S.  W.  430. 

1179  (Tex.Civ.App.)  A  tax  deed  held  not  in- 
sufficient as  a  basis  for  preocrlptiMi  because  of 
an  incorrect  reference  to  the  name  of  the  sur- 
vey and  the  certificate  number.— Oriswold  v. 
Comsr,  161  S.  W.  423. 

Where  heirs  of  holder  of  recorded  tax  deed 
partitioned  the  land,  an  heir's  possession  there- 
after hM  under  a  registered  deed  within  the 
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fin  nan  st«tott  u  to  tiie  wboU  tract,  ftoogli 
■be  did  not  reooTd  her  own  deed.— Id. 

For  a  tax  deed  to  be  mfflcient  u  a  bada 
for  preacrjption  under  the  flve-yeaiB  statute, 
all  the  prereqaisitea  ot  the  law  need  not  be 
complied  with  la  makiDg  the  tax  sale.— Id. 

S80  (Tex.CiT.App.)  Under  the  five-year  atat- 
nte  of  limitation,  which  requires  the  adversB 
Boaseaston  relied  upon  to  give  title  to  be  under 
a  deed  dolr  regiatered,  the  deed  most  describe 
the  land  tnth  anfflclent  certainty  to  identifr  it. 
— Oriswold     Comer.  161  S.  W.  428. 

1 85  (Mo.)  Evidence  held  to  Bbow  that  per- 
son claiming  under  sheriff's  deed  to  Qoarter 
aection  in  good  faith  took  and  for  20  rears  held 
possession  of  part  of  Uie  west  half  In  the 
name  and  under  claim  of  title  to  the  whole.— 
Thompson  t.  StillweU,  161  S.  W.  081. 

189  (Mo.)  Evidence  in  partition  proceedings 
held  not  to  show  that  defendants  held  the  land 
adversely  so  as  to  prevent  partttion^Boothe 
V.  Cheek,  161  S.  W.  791. 

IBS  (Tex.Civ.Ai)i;.)  In  treapaas  to  try  title, 
where  plaintiff  claimed  by  adverse  posBesslon, 
•vidence  held  sufficient  to  support  a  finding  that 
t^e  poasession  waa  not  adverse  for  the  whole 
period  of  limitation.— RatoUff  r.  EtatcUff,  161 

(O)  PB7m«>t  of  Tszaa. 

1 8S  (Tex.CiT.App.)  Evidence  of  failure  to 
pay  taxes  on  land  while  it  was  alleged  that  ad- 
verse possession  was  beiog  asserted  was  admis- 
sible as  against  the  claimants  by  adverse  pos- 
session.—Houston  Oil  Co.  of  Texa«  t.  Jones, 
161  S.  W.  82. 

f  95  CI^ez.CiT.App.)  Evidence  held  not  insuffl- 
oient  to  show'  payment  of  taxes  by  one  claim* 
int  tllle  by  prescription  merely  becaoie  the 
tax  leeeipta  nive  a  wrong  certificate  snmbWir- 
G^old  V.  Comer,  161  S.  W.  423. 

H.  OPERATIOir  AMD  EFFECT. 

(A)  Bxtent  ot  Posseaatom. 

I  100  (Mo.)  Under  Bev.  St  1909.  i  1882, 
making  possession  under  color  of  title  of  part 
of  a  tract  possession  of  the  whole,  sherilTa 
deed  Issued  to  pniehaser  at  execution  sale 
held  to  be  color  ot  title  to  the  wbiAe  of  the 
land  covered  thereby.— Thompaon  t.  StUlwell, 
161  S.  W.  681. 

1 103  (Ky.)  One  who.  daimins  nnder  deed 
embracing  an  Interference  with  an  earlier  pat- 
ent, though  living  outside  the  interference, 
deared  land,  erected  fences,  and  cultivated  land 
within  the  uiterference  held  to  haveposseasion 
of  it  alL— Bassatt  t.  Loah.  161  S.  W.  227. 

(B)  Title  ov  lUvM  A»avir«** 

1 104  Crex.Civ.App.)'The  execution  of  a  deed 
may  be  proved  by  circumstances,  or  by  the  pre- 
sumption from  the  existence  of  such  muniments 
of  title  as  are  necessary  to  give  lawful  origin  to 
a  title  long  openly  asserted  on  one  aide,  with 
acgoiescence  in  sdch  claim  on  the  othar^La 
Blanc  V.  Jackaon,  161  S.  W.  60. 

The  execution  of  a  deed  or  other  muniment 
of  title  may  be  presumed  from  mora  silifnce  or 
failure  to  object  to  another'a  known  asaertioD 
of  titl^  irithoot  any  corroboratlnf  act  avideno- 
ing  such  acquiescence. — Id. 

The  presumption  of  the  execution  or  existence 
of  a  deed  from  the  facts  and  circnmstances 
shown  is  a  presumption  of  fact. — Id. 

The  rule  that  parol  evidence  cannot  be  offered 
over  objection  to  prove  a  sale  of  land  In  this 
state  has  no  application  to  a  caae  where  cir- 
cumstances are  relied  on  to  support  a  presump- 
tion of  a  deed. — Id. 

5106  (Mo.)  Adverse  possession  transfers  the 
e  from  the  owner  to  tiie  occupant  as  effectual- 
ly as  would  a  deed,  and  the  occupant,  after  his 
title  baa  ripened  by  prescription,  stands  just  as 


any  other  landownar^Zlbrton  t.  Bead,  ISl  S. 
\lf.  842. 

1 107  (Tex.CIv.App.)  Rev.  Oiv.  St  1911,  art 
5676,  providing  that  adverse  possession  ahall  he 
construed  to  embrace  not  more  than  160  acres, 
contemplates  that  a  possessor  shall  receive  IdO 
acres  in  a  body,  and  he  cannot  acquire  tiUa 
to  a  parcel  In  one  corner  of  a  survey  and  an- 
other parcel  in  an  another  corner;  the  total  ag- 
^rego^ng  160  acres.- Mizon  v.  Wallia,  161  B. 

.  Where  a  third  person  acquiring  by  adverse 
possesion  title  to  160  acres  in  a  survey  claim- 
ed by  defendant  conveyed  other  160  acres  to  de- 
fendant, who  surrendered  to  plaintiff,  plaintiff 
wae  not  prejudiced  by  the  oonveyance  uid 
could  not  appropriate  Uie  land  acquired  ij  the 
third  parson.— Id. 

m.  PLEABING,  ETISENOB.  TBIAIW 
AND  BEVIEW. 

S  1 12  (Mo.)  A  defendant  who  sets  np  adverse 
possession  has  the  burden  of  proof.^Korton  v. 
Reed,  161  8.  W.  842. 

{  1 14  <Tex.CiT.App.)  Where  it  appears  more 
probable  that  a  dead  or  other  muniment  of  title 
in  question  had  been  executed  than  that  it  had 
not  been,  the  jury  wonld  be  authoriced  to  pre- 
sume that  it  baa  been  flo  axecated.— Le  Bumc 
T.  Jackson,  161  S.  W.  60. 

1115  (Tex.Civ.App.)  Evidence  held  anfficlent 
to  go  to  the  jury  on  the  issue  of  plaintilTs 
claim  to  the  specific  land  described  in  his  peti- 
tion and  in  the  field  notes  of  the  surveyor,  ^nd 
of  such  claim  for  the  period  of  Umitationsr- 
Honaton  Oil  Oo.  e(  Texo  t.  lAmbert,  161  8. 
W.  6. 

tllS  (Tex.(^.Aro.)  In  tiespan  to  try  t[> 
tie,  where  plaintiff  claimed  nnder  a  preecrip- 
tiva  title,  evidence  held  to  raise  a  question  for 
the  jury  and  not  to  warrant  a  directed  verdict 
in  ^ulntifl'a  favor.— Zlmmarman  v.  Baugh,  16l 
&  W.  948i 

AFFIDAVITS. 

See  Appeal  and  Error.  »  197,  861,  MS,  586, 
688,714;  Attachment,  ft  118,  122;  Continu- 
ance, f  88 1  Criminal  Law,  S  95S;  Divorce.  8 
iS36;  Executors  and  Administrators,  |  237: 
InjunctiDn,  |  122 ;  Justices  o{  the  Feaoe^  f 
189;  Bemaindwa,  |  16. 

AGENCY. 

Bee  Principal  and  Agent 

AQRICULTURE. 

18  (Tex.Civ.App.)  Rev.  Civ.  St  1911,  arts. 
6601,  6G02,  prohibiting  railroad  companies  from 
permitting  Johnson  grass  to  mature  on  the  right 
of  way,  and  imposing  a  penalty  in  favor  of  ow- 
tiguouB  landowners  for  ita  vioIaUon,  ia  p«ial, 
and  should  be  strietiy  conatroed.— Internation- 
al &  O.  N.  B.  Co.  v.  B<^es.  161  S.  W.  914. 

Land  which  was  separated  from  a  railroad 
right  of  way  only  by  a  parallel  public  road, 
which  was  condemned  from  the  owner,  waa  "con- 
tiguous" to  the  right  of  way  witiiin  Bar.  QIt. 
St  1911,  art  6602,  permitting  one  owning  land 
contiguous  to  the  right  of  way  of  a  railroad 
company  which  has  permitted  Johnson  grass  to 
mature  on  its  land  to  recover  a  certain  sum  and 
actual  damages.- Id. 

AIDER  BY  VERDICT. 

See  Finding.  »  408-188. 

ALIBI. 

See  Criminal  Law.  i|  776,  814. 

ALLOTMENT. 

See  Homestead,  |  199. 
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ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instrujnentl. 

J 4  (Arb.)  Alteration  of  a  contract  for  the 
e  of  goods,  80  as  to  require  the  payment  of 
12.08  Instead  of  $2.00  per  week,  waa  a  materi- 
al one  and  snfflcient  to  vitiate  the  contract.— 
Ontcanlt  Advertiune  Co.  Toane  Hardware 
Co.,  161  S.  W.  142. 

1 8  (Tex.Civ.App.)  If,  after  algning,  a  bill  of 
lading  was  altered  by  adding  the  words  "charges 
guaranteed,"  the  alteration  was  material  and 
wonld  not  bind  the  consignor.~Cbicago,  R.  I.  & 
O.  By.  Co.  T.  Floyd,  161  8.  W.  964. 


AMENDMENT. 


See  Appeal  and  Error,  |  668; 
Pleading.  U  237-257*  856;  I 


280. 


.  Partien.  t  76; 
Btatnte^  ff  141, 


ANIMALS. 


Bee  Appeal  and  Error,  f  2S1 ;  Evidence,  i  122 : 
JoBticefl  of  the  Peace,  IS  91,  100 ;  Mnnicipal 
airp<mtioni^||  g^^^^ »  li«K)kL«nce^  I .  ^ ; 


BUes, 

ANNULMENT. 

Bee  Wins,  »  229-329. 


'-447; 
191,  284. 


ANSWER. 


Bee  Pleading; 


APPEAL  AND  ERROR. 


See  Certiorari;    Contempt,  1  66:   Ooarts,  | 

-        -  -       -  101V1I88; 

,36  - 

V  the  Peace,  H  141-18$; 


231;  Criminal  Law,  {1  1017-1186;  Divorce, 
  -    -Bi,l36;  ExcMttions.  Bill 


||  m,  184;_Draina,, 


,  Habeas  Gorpas, 
345.  849;  luetic 
New  TriaL 


8,  118;  HbnUdde,  » 


FBEBEKTATTOK  AWP  BESEBVA- 

TiOH  ixr  I.OWEB  ooraT  or 

GKOimDB  OF  BEVIEW. 
(JL)  iMuea  mmA  <t«estlou  tn  X.ow«^  Oowrt. 

8  r70  (Mo.)  Where  defendant  did  not  claim  in 
a  proceeding  against  it  to  enforce  the  i)enaltv 
imposed  by  Rev.  St.  1900,  U  3039,  3040,  that  it 
was  denied  the  right  of  trial  by  junr,  it  cannot 
first  make  that  cblm  on  appeal.— State  ex  rel. 
Jones  V.  Howe  Scale  Ca  of  I^inoll^  161  8.  W. 
780. 

I  172  (Mo.)  In  a  suit  by  a  cemetery  associa- 
tion to  enjoin  the  enforcement  of  a  municipal 
ordinance  prohibiting  future  burials,  lot  own- 
ers cannot  upon  appeal  obtain  a  d^ree  reqnir- 
ing  the  association  to  do  certain  work  (m  the 
lots;  that  question  not  being  presented  by  the 
pleadings  or  evidence.— Union  Cemetery  Ase'n 
T.  Kansas  City,  161  S.  W.  261. 
'  I  t73  Crex.Civ.App.)  The  contention  that  fafl- 
are  to  ooject  to  the  introduction  of  a  deed  by 
the  heirs  of  the  grantor  claiming  her  title  barred 
them  from  objecting  to  its  validity  on  appeal 
was  not  sound,  where  the  latter  objection  was 
as  to  the  legal  sufficiency  of  the  deed  to  convey 
the  grantors  interest.— Le  Blanc  v.  Jackson, 
161  9.  W.  60. 

1 173  <Tex.CiT.App.)  Notwithstanding  failure 
oT  defendant's  pleadings  to  attack  the  validity 
of  a  contract,  ander  which  the  notes  sued  on 
were  execated,  the  appellate  court  will  con- 
j^der  the  validity  of  tine  contract,  where  it  is 
apparent  upon  the  record  that  it  is  void.'— Cran- 
dafi  V.  Scott.  161  S.  W.  926. 

<B)  Objeotioms  KBd  MotioiiB,  mmA  UnUngm 
Tbereom. 

i  193  (Mo.)  Under  Rev.  St  1909,  S  2119.  da. 
8,  9,  14,  wtiere  an  objection  that  the  petition 
in  ejectment  defectively  alleged  that  defendant 
was  retaining  poaeession  was  not  called  to  the 
trial  oourti's  attention       dMnnmr  or  ob- 


jection to  the  entry  of  judgment  defendants 
could  not  present  such  objection  on  appeals 
Pitzpatrick  v.  Oarver,  161  S.  W.  714. 

i  1 93  (Mo.App.)  The  objection  that  the  pett' 
tion  does  not  state  a  cause  of  action  is  avail- 
able at  any  stage  of  the  proeeedlnn,  even  In  the 
appellate  court.- Rnndelman  v.  John  O'Brien 
Boiler  Works  Co.,  161  8.  W.  609. 

I  r94  (Tex.Civ.App.)  Exceptions  to  the  an- 
swer of  an  intervener,  where  not  called  to  tbm 
attention  of  the  trial  conrt  mnst  be  rMarded 
as  waived.-RatclllE  v.  RatcQS,  161  S.  w!  3a 

i  (97  (Mo.App.)  Under  Rev.  Stat  1909.  1 
1846,  that  a  party  must  interpose  timely 

objection  to  the'  admission  of  evidence  oatside 
of  the  scope  of  the  pleadings,  grounded  upon 
such  variance  and  supported  hy  aiffidavlt  setanc 
forth  the  respect  in  miich  he  has  beat  mlded. 
— Rundelman  v.  John  O'Brioi  Boiler  Work* 
Co.,  161  S.  W.  609. 

I  207  (Mo.App.)  Where  an  objection  was  soa- 
tnined  to  an  improper  qnestion  before  answer, 
and  no  request  was  made  for  a  reprimand  or 
that  the  jury  be  discharged,  and  the  matter  wan 
not  mentioned  by  defendant  in  his  motion  for  a 
new  trial,  error  could  not  bepredicated  ther»> 
on.— Marts  v.  Powell,  161  8.  W.  871. 

(216  (Tex.GiT.App.)  Any  error  la  not  Unli^ 
ing  the  recovery  for  loss  of  time  to  the  Bom 
alleged  in  the  pedtion  to  have  been  lost  be- 
caose  of  personal  injuries  was  one  of  omissioa 
of  which  defendant  cannot  complain,  where  be 
did  not  ask  a  special  cha^  oorrecting  racb 
omission.— Trinity  &  B.  V.  Rj.  Co.  TiBla^ 
shear,  161  S.  W.  805. 

1216  (Tex.Civ.App.)  Where  a  charge  correct 
in  law  directs  a  verdict  for  defendant  on  the 
finding  of  certain  facts,  its  defect  in  embracins 
more  nets  than  were  necessary  to  support  the 
defense  held  an  omission  unavailable  in  the 
absence  of  a  requested  cbaige.— SL  Louis  South- 
western Ry.  Go.  of  Texas  v.  Martin,  161  S.  W. 
406. 

1 23 1  (Ark.)  To  raise  the  point  that  one  of 
plaintiffs  InstructionB  was  in  conflict  with  one 
given  at  defendant's  request,  it  was  necessary 
for  the  objection  to  be  specific- Reich  v.  Work- 
man. 161  S.  W.  180. 

{231  (Ky.)  Error  In  admitting  evidence  In  a 
stock  killing  esse,  wherein  the  killing  was  ad- 
mitted, before  defendant  introduced  evidence  to 
sustain  the  burden  of  disprovins  negligence, 
placed  upon  it  by  E^.  St  |  809,  could  not  be 
considered  on  appeal,  where  such  evidence  was 
not  objected  to  on  the  ground  that  It  was  ad- 
mitted out  of  its  proper  order.— Chesapeake  ft 
O.  Ry.  Co.  V.  Burton,  161  S.  W.  1116. 

1 23 1  (Mo.App.)  A  party  cannot  complain  on 
appeal  that  evidence  Incompetent  for  certain 
reasons  was  improperly-  admitted,  where  the 
objection  below  did  not  point  out  the  reason  of 
incompetency.— Winfr^  v.  Matthews,  161  S.  W. 
688. 

1 232  (Ark.)  Where  plalntUt  saved  only  a  gen- 
eral objection  to  instructiotia  as  to  an  alleged 
gift  he  could  not  object  that  the  instructions 
did  not  charge  that  delivery  was  an  essradal 
element  of  a  ^t— Faneher  t.  Kenner,  161 S.  W. 
166. 

(O)  Kxeeptloas* 

1254  (Mo.)  An  adverse  mlizig  on  a  genwal 
demurrer  may  be  reviewed  without  an  exemption. 
— Hynds  v.  H:mds,  161  S.  W.  812. 

1 260  (Mo.)  The  appdlate  court  will  not  re- 
view the  rulings  of  the  trial  court  upon  the  ad- 
missibility of  evidence,  where  no  exceptions 
were  taken  thereto  in  the  lower  court— Tur- 
ner V.  Butler,  161  S.  W.  746. 

1 265  (Tex.Giv.Aim.)  Under  Rev.  CHv.  St 
1911,  art  1090.  wbere  facta  found  sustained 
judgment  and  there  was  no  exception  to  any 
ramclusion  of  fact  or  request  for  additional  find- 
ings, and  no  finding  ww  attacked  lor  want  of 
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eridence,  Jndarment  will  b*  afflmMd.— Londen 

McGntebaD,  161  S.  W.  960. 
Jadgment  against  debtor's  fraudulent  grantee 
tor  title  and  posBession  ot  land  held  not  er- 
roneous, thougli  tbe  evidence  showed  defend- 
ant's equitable  ownerBhip  of  the  land,  where  no 
finding  on  this  question  was  made  or  reqaested, 
and  no  exception  taken  to  tbe  failure  to  find. 

-Id-  ™_ 

(D)  Bfotloma  for  It«w  Trial. 

{281  (Tez.CiT.-App.)  Assignments  of  error  not 
supported  by  a  mouon  for  new  trial  cannot  be 
considered.— Vinson  v.  W.  T.  Garter  &  Bro., 
161  S.  W.  49. 

§  301  (Mo.)  Where  no  oomplaiot  of  the  assess- 
ment of  costs  is  made  in  Uie  motion  for  new 
trial  or  in  arrest,  the  question  will  not  be  con- 
sidered on  appeal.-— Wolz  v.  Venard,  161  S.  W. 
760. 

(301  (MaAppO  Where  an  objection  was  sna- 
tained  to  an  improper  QuestioD  before  answer, 
and  DO  request  was  made  for  a  reprimand  or 
that  tbe  jur7  be  discharged,  and  the  matter  was 
not  mentioned  hj  defendant  in  his  motion  for  a 
new  trial,  error  could  not  be  predicated  there- 
on.—Marts  V.  Powell,  161  S.  W.  871. 

8  301  (Mo.App.)  Under  Rev.  St  1909,  H 
2081,  2083,  matters  of  exception  not  embraced 
in  a  motion  for  a  new  trial  cannot  be  consider- 
ed.—Poncot  T.  St.  Louis,  I.  M.  &  S.  By.  Co., 
161  S.  W.  1190. 

}  302  (Tex.CiT.App.)  Assignments  of  error  pot 
distinetv  Bpecifjing  the  ground  of  error,  and 
dlatinctv  setting  them  forth  in  the  motion  for 
new  trial,,  as  required  br  rule  24  of  Courts  of 
Civil  Appeals  rules  (142  S.  W.  xii),  are  not 
npond  for  reversal.— Adams  v.  Bnrrell,  161  S. 
W.  BL 

VL  PARTIES. 

1 334  (Ark.)  Under  KIrb3r*B  Dig.  S  6318,  where 
appellants,  defendants,  suggested  the  death  of 
<Hie  of  the  plaintifEs  bat  did  not  within  one  year 
give  notice  of  a  motion  to  revive,  the  umeal 
as  to  blm  would  be  diamissed.— Bank  of  Dm 
Arc  V.  Moody,  161  S.  W.  134. 

▼n.  BEQUISITBB  ARB  FBOOEEDIXOa 
FOB  TBAKSFEB  OF  OAVSB. 

<B)  P«tltloa  or  prayer,   Allow«aa^  smd 
Certlfleste  or  Aflldavlt. 

S36t  (Ho.)  Facts  held  to  show  that  an  affi- 
davit for  appeal  was  sworn  to  before  the  dr- 
cnlt  clerk,  and  plaintiffs  were  not  entitled  to 
a  dismissal  because  tbe  jurat  did  not  contain 

the  signature  of  Uie  clerk.— Davidson  v.  La- 
clede Land  &  Improvement  Co.,  161  S.  W.  686. 

1 361  (Tex.)  Where  Coart  of  Ctvil  Appeals  re- 
fused to  consider  assi^ments  of  error,  motion 
for  rehearing  and  petition  to  Supreme  Court  for 
writ  of  error  held  not  defective  because  they 
complained  only  of  the  "overruling"  of  the  as- 
signments.—Chicago.  B.  I.  ft  O.  Ry.  Co.  V.  Pem- 
berton,  161  S.  w!  1 

(C)  Parmeut  of  Fees  or  Costs,  and  Bonds 
or  Other  Secnrltle*. 

1 395  (Tex.Civ.App.)  Where  an  appeal  bond 
was  not  filed  within  the  time  reouired  by  law, 
the  appeal  was  properly  dismlsseo  on  motion. — 
Le  Blanc  v.  Jackson,  161  S.  W.  60. 

IX.  SUPERSEDEAS  OB  STAT  OF 
PBOOEEDUrOS. 

S467  (T8Z.Gtv.App.)  That  a  married  woman 
0  was  a  party  could  not  legally  sign  the 
supersedeas  bond  did  not  affect  Its  validity  if 
the  sureties  were  sufficient. — Duller  v.  McNeill, 
161  S.  W.  45. 

Z.  BEGORD  AHS  FROCEESIirOS  NOT 
IH  RECORD. 
(A)  Hatters  to  be  Slkovrii  1*7  Reoord. 

1499  (Tex.Civ.App.)  Assignments  of  error 
based  on  tbe  refusal  to  give  a  peremptory  in- 


struction must  be  overmled  in  the  abaenoe  of 
anything  in  the  reeoiti  to  show  that  soeb  In- 
struction was  ever  asked  or  acted  on.— Houston 
Oil  Co.  of  Texas  v.  Jones,  161  8.  W.  92. 

i  499  (Tex.Civ.App.)  A  biU  of  exceptions  to 
tbe  exclusion  of  evidence  which  doM  not  state 
what  the  objection  to  the  evidence  was  will 
not  be  considered.— Autrey  v.  CToUins,  161  S.  W. 
413. 

iS09  (Tex.Cr.App.)  An  appeal  will  be  dis- 
missed where  the  record  contains  no  notice  of 
appeal- Murgatroyd  v.  State,  161  S.  W.  962. 

(B)  Seope  aad  Contenta  of  Record. 

1516  (Mo.)  Ihe  date  of  the  institution  of  tbe 
action  is  a  part  of  the  record  proper.— Mahaffey 
V.  Lebanon  Cemetery  Ass'n,  161  S.  W.  701. 

1518  (Mo.)  The  pleadings  are  a  part  of  tbe 
record  proper.- Mahaffey  t.  Lebanon  Cemetery 
Ass'n,  161  S.  W.  701. 

f5l8  (Mo.)  An  exception  to  tbe  ruling  on  a 
motion  to  strike  out  parts  of  an  amended  an- 
swer. On  grounds,  some  of  which  could  only  be 
reached  by  demurrer,  but  others  of  which  eonld 
be  reached  by  motion  to  strike,  should  be  sav- 
ed by  bill  of  exceptions,  in  order  to  bring  up 
the  grounds  of  the  motion  separable  from  the 
demurrer.- Hynds  v.  Bynds.  161  S.  W.  812. 

i5l8  (Tex.Clv.App.)  Where  an  appeal  waa 
taken  from  an  order  granting  a  preliminary  In- 
junction before  answer,  and  the  answer,  subse- 
quently filed,  was  not  shown  to  have  been  called 
to  the  attenti<ni  of  the  court  by  motion  to  va- 
cate the  writ  or  otherwise,  it  was  not  properly 
in  the  record  on  appeal.— Howell  v.  City  of 
Sweetwater,  161  S.  W.  948. 

1 529  (Mo.)  The  judgment  constltotes  a  part 
of  the  record  proper.— Mahaffey  Lebanon 
Cemetery  Ass'n.  161  S.  W.  701. 

§  533  (Mo.App.)  A  written  opinion,  prepared 
by  the  trial  judge  on  sustaining  a  motion  for  a 
new  trial,  Co  be  available  as  dlsdoBing  the 
grounds  for  which  new  trial  was  granted  must 
have  been  spread  of  record  in  the  case.— Clark- 
son  V.  Garvey,  161  S.  W.  664. 

1 543  (Ky.)  Where  two  maps  used  at  tbe 
trial  were  lost  before  the  bill  of  exceptions  was 
signed,  they  could  be  supplied  only  in  the  man- 
ner provided  by  Ky.  St.  |f  3991-1000;  and 
hence  a  map  with  an  affidavit  showing  it  to  be 
a  correct  copy  of  those  used  at  the  trial,  filed 
with  the  cletk,  could  not  become  a  part  of  the 
record.- Ferrell  t.  Bauer  Cooperage  Co..  161 
S.  W.  1120. 

(C)  Heoessltj'  of  Bill  of  Exceptloaa,  Caae, 
or  Statement  of  Facta. 

i  544  (Mo.App.)  Motion  to  strike  amended 
petition  for  departure  held  revlewble  only 
where  made  a  part  of  the  record  by  a  bill  w 
exceptions.— Poncot  v.  St  Louis,  I.  H.  ft  8. 
Ry.  Co.,  161  S.  W.  1190. 

(B)  Afestimeta  et  Reoord. 

1 564  (Mo.)  It  was  proper  for  the  abstract  of 

record  to  group  under  ^'entries  of  the  court"  cop- 
ies of  tbe  pleadings  and  other  matters  going 
to  make  op  the  record  proper,  after  which  the 
abstract  stated  "end  of  record  proper,"  which 
was  followed  by  the  bill  of  exceptions.— Mahaf- 
fey V.  Lebanon  Cemetery  Ass'n,  161  S.  W.  701. 

S  586  (iSxt.)  A  statement  in  the  abstract  that 
defendant  filed  in  due  form  its  affidavit  for  ap- 
peal to  the  Supreme  Court,  and  the  trial  court 
Sndiog  the  same  sufficient  after  approving  the 
appeal  bond  granted  the  appeal,  suffitnently 
showed  that  a  sufficient  affidavit  for  appeal  was 
filed.— Mahaffey  t.  Lebanon  Cemetery  Ah'h,  101 
S.  W.  701.  ■ 

A  statement  In  the  abstract  of  record  that  de- 
fendant filed  in  due  form  its  affidavit  for  appeal 
and  the  trial  court,  finding  the  same  sufftcient, 
after  approving  the  appeal  bond  did  grant  said 
appeal,  when  taken  with  tbe  presumption  that 
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the  affldavit  complied  witli  tlw  statute  mffldent- 
ly  showed  that  the  order  for  appeal  vas  mated. 
-Id. 

The  Sapreme  Court  wUl  read  into  the  abstract 
of  the  record  the  certified  copy  of  the  judgment 
and  order  granting  the  appeal.— Id. 

(H)  Trnnamlaslon,   FUlns*   PrlntlBV,  and 
aervlee  of  Copies. 

1 62S  CI^Oiv.App.)  Where  defendant  In  er- 
ror filed  a  complete  transcript  of  the  record  on 
motion  to  affirm  on  certificate,  and  the  motion 
was  denied  as  prematurely  filed,  the  transcript 
would  l>e  considered  a  sufficient  filing  of  the 
record  to  warrant  a  consideration  of  the  case 
on  its  merita.— Bartlej  t.  Bobinaon,  161  8.  W. 
886. 

a)  tlotoetat  OkJeotloBB.  A»«nameiit»  and 

Con«on». 

{ 635  (Ark.)  Defendanta'  amwal  will  not  be 
dismissed  for  fsilure  of  their  transcript  to  con- 
tain the  contract  upon  which  suit  was  brought, 
where  plaintiffs  admitted  the  existence  of  the 
contract  and  the  -pleadings  contained  most  of  its 
terms.— RussellTille  Water  &  Light  Ca  T.  Sauer^ 
man,  161  S.  W.  C02. 

Where  plaintiffs,  who  were  succeesful  below, 
moved  to  dismiSB  the  appeal  and  In  tiie  altet- 
natlve  for  the  court  to  consider  as  part  of  their 
brief  and  argument  that  brief  and  argument  filed 
in  a  similar  case  by  another  plaintiff  against 
the  same  defendant  wherein  the  contract  in  suit 
waa  fully  copied,  plalntlffi'  altematlTe  motion 
•applied  the  onusnion  in  the  transcript— Id. 

S  653  (Mo.)  The  Supreme  Court  may  in  its 
discretion  in  a  proper  case  permit  the  amend- 
ment  of  an  abstract  of  record  aftet  lapse  of  the 
timi  prescribed  in  the  statutes  and  court  rules 
for  filing  the  abstract— Mahaffey  T.  Lebanon 
Cemetery  Ass'n,  161  S.  W.  701. 

Appellant  held  not  entitled  to  amend  the  ab- 
stract.— Id. 

1 659  (Arb.)  After  drainage  proceedings  in 
the  county  court  were  taken  by  appeal  to  the 
circuit  court  and  on  further  appeal  to  the  Su- 
preme Court,  an  addition  to  toe  record  of  the 
county  court,  filed  in  the  circuit  court  and 
brought  to  the  Supreme  Court  on  certiorari, 
could  not  be  considered.— Drainage  Ditt.  No.  1 
of  OroBs  Cotinty  v.  Bolfe,  161  S.  W.  1084. 

S659  (Ky.)  Unless  a.  Tlew  of  the  original 
papers  is  important,  the  Court  of  Appeals  will 
not  order  them  brought  up  unless  they  are 
bulky  parts  of  the  record,  and  the  circuit  clerk 
wiU  not  be  compelled  to  file  original  deposi- 
tions, consisting  of  only  a  little  more  than 
500  bpewritten  pages,  but  he  will  be  required 
to  file  exhibits  offered  with  the  depositions, 
when  an  inspection  of  them  will  be  of  assistance 
to  the  coart— Xenawlne  Tycreta  Concrete 
Products  Oo.,  lei  S.  W.  li2T. 

(J)  Co»el«alT«OTa  mm^  BMrnott  InwaMl*- 

1 664  (Ark.)  Facts  hOd  to  show  that  a  record- 
ed lease  sent  up  on  a  writ  of  certiorari  and  not 
another  lease  between  the  same  partlM  con- 
tained in  the  bill  of  exceptions  waa  the  one 
which  plaintiff  offered  in  eridence.- Pennsyl- 
vania Mining  Co.  t.  Bailey,  161  S.  W.  200. 

fK)  «n«ktlotta  Preseatad  tor  Re-rlew. 

I  67 1  (McApp.)  In  action  against  brokers  for 
damages  for  fmuduleut  representations  to  in- 
duce exchange  of  property,  held,  that  under 
tbe  abstract  the  court  could  not  paaa  on  de- 
fendant's contention  that  title  to  the  property 
transferred  by  plaintiff  had  tailed  or  that  it 
was  of  no  valae.- Kaufman  t.  Davla,  161  8. 
W.  1180. 

1 668  (Ky.)  Alleged  improper  argument  held 
not  reviewable,  wnere  the  bill  of  exceptions  did 
not  authenticate  the  fact  that  it  was  used, 
though  it  showed  the  filing  of  an  affidavit  of 
oppoeing  counsel  that  it  waa  used. — Southern 


By.  Co.  in  Kentncky  t.  Thacka'a  Adm'z,  Ml 

S.  W.  236. 

I  688  (Ky.)  Alleged  improper  argnment  of  de- 
fendant's attorney  could  not  be  reviewed  in  me 
absence  of  a  bill  of  exceptiona  containing  the  evi- 
dence.—Fish  V.  Welch's  Adm'r.  161  8.  W.  612. 

§690  (Tex.Civ.App.)  An  assignment  of  error 
to  the  exclusion  of  evidence,  not  supported  by 
the  bill  of  exceptions  applicable  to  tbe  assign- 
ment, does  not  raise  any  question  on  appeaL — 
Ellerd  V.  Campfield,  161  S.  W.'9B2. 

S  695  CI'ez-Cr.App.)  Where  tiie  facta  ate  not 
Bcat  up  with  the  record,  an  objection  that  the 
evidence  was  insufficient  to  support  a  conrictioEk 
cannot  be  reviewed.— Leonard  v.  State,  191  S. 
W.  066. 

B  697  (Ark.)  A  bill  of  exceptions  hetd  to  fan- 
pbedly  show  that  it  contained  all  of  the  vn- 
dence  in  the  case,  though  not  expressly  so  stat- 
ing.—Warden  V.  Hiddleton,  101  S.  W.  151. 

S699  (Mo.App.)  Where  the  record  discloat* 
that  instructions  were  given  whidi  are  not 
brought  up,  there  can  be  no  reversal  for  error 
In  the  instructions,  unless-  substantially  prejn- 
diclal.—Perry  v.  Van  Matre,  161  8.  W.  64S. 

}  699  (Mo.App.)  Though  abstract  stated,  as 
required  by  Springfield  Court  of  Appeals  rale 
8,  that  there  was  evidence  to  prove  the  facta 
upon  which  a  refused  instruction  was  based, 
this  refusal  hM  not  reviewable  where  tbe  ib- 
Btructions  given  were  not  bron^t  to  the  Court 
of  Appeala.— Kan&nan  t.  Davia,  161  S.  W. 
1180. 

1 699  (Mo-App.)  It  appearing  merely  that 
there  was  objection  uid  exception  to  modifica- 
tion of  tbe  instractions,  and  not  appearing 
what  the  modlficattons  were,  there  Is  notiiing 
for  review.— Union  CoU  Storage  &  Warehouse 
Co.  V.  Pitts,  181  S.  W.  1182. 

{706  (McApp.)  Where  the  record  does  ftot 
show  on  what  ground  a  motion  for  new  trial 
was  granted,  tbe  trial  court's  action  most  be 
sustamed  if  it  was  proper,  <m  any  one  of  tht 

Sounds  set  forth  In  the  moUon.— GlaAaaii  T. 
arvey,  161  S.  W.  664. 

<Ii)  Itettws  llfrt  A»pa»«at  at  fLe^nrM. 

|7t4  (Ky.)  Where  misconduct  of  the  coart  In 
tcfusing  to  discharge  the  jury  beeanae  some  of 
the  members  bad  acted  in  other  cases  during  » 
suspension  of  the  present  trial  waa  not  shown 
by  the  bill  of  ezceptiuns  but  only  by  appd- 
lanf  a  afGdavlt  i*  ^uld  not  be  xeviawedL— Sams 
V.  Gray.  161  S.  W.  5SS. 

XI.  AssiGMMEirr  01*  sautOBS. 

1719  (Tex.Civ.App^  Whm  eondnsiou  of 
fact  are  voluntarily  filed  by  the  trial  court,  nei- 
ther party  is  required  to  take  notice,  and  no 
exception  to  the  condnsions  and  no  assignments 
of  error  are  required  of  parties  a^lnst  whon 
such  findings  are  made  to  entitle  them  to  at- 
tack the  judgment  on  the  ground  that  U  Is  on- 
supported  bythe  evidence.— La  Blanc  v.  Jack- 
son, 161  S.  W.  60. 

f  719  (Tez.Civ.App.)  %1ie  Impropriety  of  a 
diarge,  makiiw  a  wife's  right  to  seU  connnonlty 
land,  to  provide  necessaries  after  tbe  husband's 
desertion  contingent  upon  her  having  minor 
children  to  support,  will  not  authorize  a  reversal, 
where  tbe  error  was  not  assigned. — Adams  t. 
Wbi.  Cameron  &  Co..  161  S.  W.  417. 

I  719  (Tex.Clv.App.)  In  a  personal  injury  ac- 
tion, where  there  was  no  assignment  that  the 
verdict,  as  reduced  by  the  court,  was  excesaive, 
a  judgment  for  plaintiff  will  not  be  diatnrbed 
because  of  improper  argnment  of  eoonael, 
which  went  to  the  amount  of  recovery  only. — 
Ft.  Worth  Belt  By.  Go.  T.  Cahell,  m  8.  W. 
1083. 

S  724  rrex.Giv.App.)  C^rts  of  Civil  Appeala 
Rules  24  and  25  (142  S.  W.  xii).  reqidrlng  aa- 
signments  to  specify  tbe  grounds  of  error  and 
to  refer  to  the  part  of  the  motion  for  new  trial 
in  which  error  is  complaiued  of,  Md  in  con- 
flia  with  Bav.  av.  St  1011.  art  aa 
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amended  by  Aeti  88d  Leg.  &  186.  providinE 
that  an  asrigtlmeDt  direetutf  attention  of 
the  court  to  the  error  complained  of  is  eaffi- 
dent.— Conn  t.  Roaamond,  161  8.  W.  73. 

1 724  (Tez.CiT.App.)  Aasignmenta  of  error, 
which  do  not  show  the  objection  made  below,  but 
Itare  It  to  the  appellate  court  to  go  to  the 
record  and  dig  it  out  of  the  bill  of  exceptions, 
will  not  be  considered  on  appCAL— Childrew  T. 
Robinson,  161  S.  W.  78. 

1 732  (Tex.CiT.App.}  An  assignment  that  the 
court  erred  in  refusing  to  grant  specified  de- 
fendants* amended  motion  for  new  trial  was 
too  general  to  present  any  Question  for  reTiew. 
— BrowQ  T.  Brenner,  161  S.  W.  14. 

1 732  Cfex.CiT.App.)  Assignment  that  the 
court  erred  in  denying  a  motion  tor  new  trial 
because  jttry  allowed  the  full  amount  claimed 
by  plea  m  reconvention,  except  amount  claimed 
as  damages  for  breach  of  warranty,  held  too 
general.— Gillispie  v.  Ambrose,  161  S.  W.  937. 

1736  (Tex.CiT.App.)  Certain  assignments  of 
error  held  multifarious.— Fidelity  &.  Deposit  Co. 
T.  Bankers'  Trust  Co.,  161  S.  W.  45. 

1742  (Tex.)  Under  Bute  31  for  Courts  ol 
CiTil  Appeals  (142  S.  W.  xiii),  the  statement 
subjoined  to  a  proposition  under  an  assignment 
of  error  need  not  refer  to  tiie  page  of  the  trau- 
flcript  where  the  motion  for  a  new  trial  may  be 
fonnd,  unless  the  motion  la  necessary  to  support 
the  proportion.— CUowo,  R.  X.  &  6.  By.  Co.  t. 
Pemberttm,  161  S.  W.  2. 

Where  statement  subjoined  to  propositions  did 
not  refer  to  the  pages  of  the  transcript  as  re- 
quired byRule  81  for  Courts  of  Civil  Appeals 
C142  S.  W.  xiii)  the  refusal  of  that  court  to 
consider  the  assignments  will  not  be  rerlewed 
by  the  Supreme  Court.— Id. 

1 742  (Tex.Civ.App.)  A  proposition  that  the 
court  erred  in  permitting  witnesses  to  give  their 
opinion  as  to  the  mental  capacity  of  the  gran- 
tor In  a  deed  held  not  germane  to  an  assign- 
ment that  the  court  erred  in  denying  defend- 
ant's motion  for  a  new  trial  because  a  finding 
of  want  of  capacity  was  not  sustained  by  the 
evidence.- Brown  v.  Brenner,  161  S.  W.  14. 

A  proposition  that  the  court  erred  in  cancel- 
ing deeds  but  should  have  directed  a  verdict 
for  defendants  held  not  germane  to  an  assign- 
ment that  the  court  erred  in  not  granting  de- 
fendants  a  new  trial  because  the  CTidence  was 
insufficient  to  justify  a  finding  that  defendants 
had  notice  of  their  incapacity  at  the  time  they 
took  the  deeds.— Id. 

I  742  fTex.Clv.App.)  Assignments  of  error 
complaining  of  the  charge,  wnen  not  followed  by 
propositions  subjoined  to  a  sufficient  statement 
to  explain  the  propositions,  as  required  by  mle 
81  fU2  S.  W.  dii),  wtU  not  be  oonaidend^ 
Willett  T.  Berrin.  161  8.  W.  26. 

t  742  (Tex.Civ.App.)  Rules  requiring  each  as- 
signment of  error  in  a  brief  to  be  followed  by  a 
proposition  and  a  sufficient  statement  from  tbe 
record  held  not  in  conflict  with  Rev.  Civ.  Ht. 
1911,  art.  1612,  as  amended  by  Acta  83d  Leg. 
c.  136,  declaring  an  assignment  directing  the 
attention  of  the  court  to  tbe  error  complained 
of  to  be  sufficient— Conn  v.  Rosamond,  161  S. 
VP  73 

S  742  Prex.Civ.App.)  ReT,  OIt.  St.  1911,  art. 
1612,  referring  to  assignments  of  error,  though 
repealing  Rule  2G  (142  S.  W.  xii),  held  not  to 
abrogate  Court  Rules  80  and  31  (142  8.  W. 
xiii),  requiring  each  point  In  assignment  to  be 
stated  as  a  proposition.— Childress  t.  Bobinscm, 
161  S.  W.  78. 

An  assignment  of  error  which  merely  r^em 
to  the  bill  of  exceptions,  wherein  the  proceedings 
complained  of  were  set  out,  cannot  be  conrider- 
ed,  not  beinff  fallowed  by  a  sufficient  statement. 
-Id. 

An  assignment  of  error,  reciting  that  the  court 
med  in  oTermUng  the  general  demurrer  of  the 
idaintilEi;  eontained  in  their  first  svvptemental 
petition,  to  tbe  answer  of  defendants  as  appears 


by  the  bill  of  exeeptlons,  cannot  be  oonaldenid 
as  a  proposition,  and  so  need  not  bs  cenaldered 
on  appeal — Id. 

Assignments  of  error  complaining  of  the  ex- 
clusion of  evidence,  which  do  not  luiow  tbe  ob- 
jection made  below,  and  are  followed  by  no  prop- 
osition  or  statement  except  to  see  tne  bill  of 
exceptions,  will  not  be  considered  on  appeaL-r-Id. 

Assignments  of  error  complaining  of  the  exdn- 
sion  of  evideni^  followed  by  a  proposition  which 
merely  stated  the  purpose  fo^  which  it  was  of- 
fered, cannot  be  considered ;  the  proposition  not 
being  sufficient. — Id. 

Assignments  of  error  followed  by  neither  prop- 
ositions nor  statements  cannot  be  considered  on 
appeal. — Id. 

S  742  (Tex.CiT.App.)  An  assignment  of  error 
complaining  of  exclusion  of  evidence  will  be 
overruled,  where  the  statement  of  facts  does  not 
contain  that  part  of  tbe  evidence  and  the  judge's 

aaalification  of  the  bill  of  exceptions  shows  that 
iiat  part  was  exdnded.— lUsuiger  v.  SulliTan, 
161  S.  W.  897. 

1 742  (Tex.CiT.App.)  An  assignment  of  error 
not  followed  by  a  sufficient  statement  of  the 
evidence  tending  to  support  it,  as  required  by 
Courts  of  Civil  Appeals  Rule  31  (142  S.  W. 
xiii),  held  not  entitled  to  consideration. — 6t 
Louis  Southwestern  By.  Co.  of  Texas  t.  Mar- 
tin, 161  S.  W.  405. 

J 742  (Tex.GiT.App.)  An  assignment  of  error 
ich  attacks  tbe  judgment  as  unsupported  by 
tbe  evidence  will  not  be  considered  where  no 
statement  ia  made  under  the  assignment — Fahey 
V.  Benedettt,  161  S.  W.  896. 

An  assignment  ttiat  the  court  erred  in  over- 
mling  tbe  special  exception  of  defendant  to 
plaintiff's  failure  to  allege  a  contract  in  writing 
will  not  be  considered,  where  no  statement  u 
submitted  and  the  court  on  appeal  does  not 
know  to  what  ruling  complaint  Is  made.— Id. 

S742  (TeK.CiT.App._)  Propositions  under  an 
assignment  complaJning  of  the  admission  of 
cTldence  held  not  to  require  consideration,  be- 
ing too  general,  and   not  pointiuR  out  any 

gjecific  error.— Ft  Worth  Belt  Ry.  Co.  t. 
abeU,  161  S.  W.  10S3. 

1 743  (Tex.)  Where  assignmenm  of  error, 
though  not  in  literal  compliance  with  Rules  23, 
24,  and  25  for  Courts  of  CivU  Appeals  (142 
S.  W.  xii),  substantially  confined  appellant 
to  errors  raised  below  showed  that  the  error 
assigned  was  urged  in  the  motion  for  a  new 
trial,  and  enabled  Court  of  Appeals  to  Terify 
the  identity  of  the  errors,  tbey^  should  be  con- 
sidered.—Gbiwgg.  R.  I.  ft  G.  By.  Go.  t.  Pem- 
berton,  161  sTw.  2. 

Assignments  of  error,  referring  by  number  to 
tbe  paragraphs  of  the  motion  tor  a  new  trial 
where  the  errors  were  complained  of,  but  not 
referring  to  the  page  of  tbe  transcript  where 
they  might  be  found,  held  in  literal  compliance 
with  rules  24  and  25  for  Courts  of  Givll  Ap- 
peals (142  S.  W.  xu).-Id. 

1 743  (Tex.CiT.App.)  An  assignment  of  error 
that  the  court  erred  in  directing  a  verdict  will 
not  be  considered,  where  it  does  not  refer  to  the 
paragraphs  of  the  motion  for  new  trial  In  whldi 
tbe  qaestlons  were  presented,  and  the  statement 
does  not  contain  such  reference,  and  the  motion 
contains  no  reference  to  the  grounds  urged  in 
the  assignment— Fabey  Benedetti.  161  H.  W. 
896. 

S  748  (Tex.CiT.App.)  Where  an  appellant's 
assignments  of  error  are  not  prepared  in  com- 
pliance with  the  court  rules,  uie  court  may,  ei- 
ther on  the  motion  of  tbe  appellee  or  Its  own 
motion,  refuse  to  consider  them.— Childress  t. 
Robinson,  161  S.  W.  7a 

XH.  BRIEFS. 

1 758  (Tex.CiT.App.)  The  Supreme  Conrt  will 
notice  as  fundamental  error  tbe  rendition  of  • 
jodgment  for  plnintlfh  on  a  substituted  pstlticm, 
though  not  briefed,  when  defendants  had  not 
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be«D  cited  and  had  not  filed  an  answer  tibereto 
or  otherwise  appeared.— J.  M.  Radfttrd  GTOCery 
Co.  V.  Owens,  161  S.  W.  911. 

§  760  (Ky.)  Where  appellant's  brief,  in  an  ac- 
tion involving  an  account  for  services,  etc.,  does 
not  point  out  any  item  as  to  which  the  trial 
court  erred,  and  there  are  some  433  iasaea  of 
fact  and  250  pages  of  conflicting  testimony 
there<»i,  the  appeUate  court  will  not  search  the 
record  for  errors.— Garvey  t.  Garvey,  161  8.  W. 
526. 

S760  (Tex.CiT.App.)  A  ruling  on  the  admis- 
sion of  testimony  cannot  be  reviewed  where 
there  la  nothing  m  appellant's  brief  to  indicate 
that  an  objection  was  interposed  and  the  brief 
does  not  refer  to  bills  of  exception  taken  to  the 
mling.— Brown  v.  Brenner,  161  S.  W.  14. 

1 766  (Tex.CiT.App.)  The  printed  amiment 
cannot  be  looked  to  to  supply  vital  defects  in 
the  brief.— Childress  v.  Bobinson.  161  S.  W.  78. 

1767  (Tex.GiTJLpp.)  Under  Rev.  Civ.  St 
1911.  art  1614,  and  rule  87  a42  S.  W.  zlii), 
tyi>ewritten  brica  containing  40  pagra  held  viola- 
tive of  the  statute  and  rule,  and  to  be  stricken.— 
Waterman  Lumber  &  Supply  Co.  v.  Holmes,  161 

a.  w.  70. 

1773  (Tex.GiT.App.)  In  view  of  a  postpone- 
ment granted  to  the  appellee  and  of  the  aiwence 
of  any  allegation  of  injury  or  want  of  time  to 
file  a  brief  after  service  of  appellant's  brief, 
held,  th&t  a  motion  to  dismiss  on  the  ground 
of  delay  would  be  denied. — International  & 
O.  N.  R.  Co.  V.  Walters,  161  S.  W.  916. 

1 773  (Tex.Civ.App,)  On  appeal  from  judg- 
ment for  plaintiff  and  for  defendant  as  to  part 
of  its  counterclaim,  where  defendant  appealed, 
but  filed  no  briefs,  Aeld,  on  plaintifTs  brief  filed 
according  to  rule  42  (142  S.  W.  ziv),  that  under 
the  express  terms  of  the  rule  the  judgment  was 
one  that  might  be  affirmed  opon  the  case  as 
presented  by  appellee.— Record  Co.  t.  Popple- 
well,  161  S.  W.  m 

Zm.  DISMISSAL,  WITHBBAWAZ.,  OB 
ABANDONMEITT. 

(781  (Mo.)  Where,  pending  appeal  in  a  suit 
to  enjoin  the  enforcement  of  a  tdty  ordinance 
regulating  rates  and  electric  service,  the  stat- 
ute under  which  the  ordinance  was  passed  was 
repealed  and  the  ordinance  tiierefore  nullified, 
the  appeal  will  be  dismissed  as  involving  a 
mere  moot  question.- Union  Electric  Light  & 
Power  Co.  v.  City  of  St  Louis,  161  S.  W.  1166. 

XV.  HEARIITO  AND  REHEARIITG. 

§835  (Tex.Civ.App.)  An  objection  to  an  in- 
struction in  a  libel  action  that  it  erroneously 
submitted  certain  publications  as  a  ground  for 
recovery  because  the  petition  did  not  justify  such 
snbmiswon  cannot  be  first  raised  in  a  motion  tor 
lehearing  on  appeal- Autrey  v.  Collins,  161  S. 
W.  413. 

XVX  REVIEW. 
(A)  Soope  and  Extent  la  Genentl. 

5837  (McApp.)  Where  the  bill  of  exceptions 
not  contain  the  evidence  taken,  but  did  con- 
tain finding  of  facts  made  by  the  court  at  the 
request  of  the  parties  without  objection,  such 
findings  of  fact  might  be  considered  to  deter- 
mine whether  proper  conclusions  of  law  were 
drawn  therefrom.— Shull  v.  Cummings,  161  S. 
W.  860. 

1 837  (Tex.Civ.App.)  In  considering  the  pro- 
priety of  the  action  of  the  lower  court  in  sus- 
taining a  demurrer  to  the  petition,  the  appel- 
late court  cannot  consider  the  allegations  of  a 
supplemental  petition. — Swanson  v.  Nacogdoch- 
es, 161  S.  W.  83. 

i  842  (Ark.)  Evidence  held  to  make  question 
of  fact  for  the  chancellor  as  to  whether  defend- 
ant loaned  money  to  plaintiff  to  carry  ont  con- 
tract for  purchase  of  land  taking  deed  as  secur- 
i^  or  whether  he  purchased  the  land  and  re- 
sold it  to  plaintiff.— Prickett  T.  Williams,  161 
8.  W.  1023. 


S  842  (Mo.App.)  Under  ReT.  St  MOO,  |  10^ 
023,  whether  person  who  indorsed  a  stolen  cheek 
to  accommodate  the  thief  was  a  holder  in  doe 
course  held  a  question  of  ftuA.— Ozdaser  t. 
Emmons,  161  S.  W.  613. 

1 843  (Moj)  Where  the  court  trying  a  case 
without  a  jury  admitted  evidence  which  was 
not  considered  by  the  ^al  court  in  determin- 
ing the  issue  on  which  the  decision  on  appeal 
depended,  the  court  on  appeal  will  not  pass  on 
the  admissibility  of  the  evidence. — Merrill 
ThOTQpson,  181  8.  W.  674. 

1854  (Mo.App.)  It  is  the  duty  of  the  appd- 
lale  court  to  amrm  a  judgment  if  there  is  any 
ground  upon  w4iich  the  action  of  the  court  be- 
low may  be  properly  sustained.— Muth  Realty 
Co.  V.  Timmerberg,  161  S.  W.  589. 

6854  (Mo.App.)  The  appellate  court  will  not 
reverse  an  order  granting  a  new  trial  because 
it  specifies  an  erroneous  reason  for  such  actkm 
if  other  valid  reasons  raised  by  the  motion  ex- 
ist, but  the  burden  is  on  respondent  to  show 
such  other  reasons.— Roney  v.  Organ,  161  S.  W. 
868. 

§866  (McApp.)  Where  plaintiff,  after  the 
striking  of  his  amended  petition  for  departure 
from  toe  original  petition,  failed  to  prosecute 
the  suit,  whereupon  the  court  dismissed  the 
cause,  on  an  appeal'  from  the  judgment  of  dis- 
missal, the  dismissal  alone  could  be  complained 
of.— Poncot  V.  St  Louis,  I.  M.  &  S.  Ry.  Go.,  161 
S.  W.  1190. 

1867  (Mo.App^  In  determining  whether  the 
trial  court  erred  in  granting  defendant  a  new 
trial  the  appellate  court  must  decide,  not  wheth- 
er defendant  could  complain  of  the  verdict  on 
appeal,  but  rather  wtietber  the  new  trial  was 
granted  for  good  cause  shown. — Roney  v.  Or- 
gan, 101  8.  w.  sea 

(O  Partle*  Bntltled  to  Allesv  Brror. 

1877  n:ei.Civ.App,)  In  trespass  to  try  title, 
where  plaintiff  counted  on  adverse  poasession, 
and  defendant  set  np  the  property  was  deeded 
to  her  as  trustee,  and  she  held  for  the  benefi- 
ciary, plaintiS  cannot  complain  that  the  court 
allowed  the  beneficiary  to  intervene,  setting  up 
the  same  (acts  as  those  alleged  by  defendant; 
the  rights  of  the  beneficiary  under  the  trust 
not  affecting  his  claim.— Ratdiff  RateliS,  161 
S.  W.  30. 

8  879  (Tex.Civ.App.)  Where  an  intervener 
neither  appealed  nor  assigned  errors,  the  effect 
of  the  decision  of  the  appellate  court  on  Us 
Yigbts  cannot  be  considered,  though  he  filed  a 
brief  asking  that  judgment  for  plaintiff  be  af* 
firmed.— Brown  t.  Bay  City  Bank  &  Trust  Co^ 
161  S.  W.  23. 

S  880  (Ky.)  Appellant  could  not  object  to  the 
overruling  of  a  motion  to  quash  the  return  of 
the  summons  against  its  codefendant  to  whose 
rights  in  the  property  in  controversy  it  bad 
succeeded,  where  the  latter  did  not  lyppMl 
from  the  judgment  against  it.-— Cbmapeake  «  O. 
Ry.  Co.  V.  Weddington's  Adm'r,  161  S.  W.  208. 

1882  (Ark.)  In  an  action  against  a  telegraph 
company  for  damages  for  delay  in  the  transmis- 
sion of  a  death  message,  where  proof  of  the 
giving  of  written  notice  within  60  days  of  inten- 
tion to  claim  damages  for  delay  was  excluded 
on  the  company's  objection,  it  cannot  urge  on 
appeal  tbe  failure  to  give  notice  as  ground  for 
reversal.— Western  Union  Telegraph  Co.  t. 
Heam,  161  S.  W.  1025. 

$882  (Ark.)  A  party  requesting  an  instmc- 
tion  cannot  complain  of  an  instruction  gives 
containing  the  error  repeated  in  the  instruc- 
tion requested.— St.  Louis,  I.  M.  &  S.  R.  Go,  v. 
Thurman,  161  S.  W.  1054. 

S  882  (Ky.)  Railroad  company  held  not  en- 
titled to  complain  of  iastruction  to  find  for 
plaintiff,  in  action  for  death  at  a  crossing  under 
certain  circumstances,  where  it  requested  an 
struction  to  find  for  it  if  the  circumstances 
were  tbe  opposite  of  those  stated  in  the  first 
instruction.— Southern  Ry.  Co.  In  Kentucky  t. 
Thacket's  Adm'x,  161  S.  W.  286. 
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1 882  (Ko.)  Defendant  conld  not  complain 
that  fawtracDons  correctly  applyins  the  buman- 
itarian  doctrine  conflicted  with  instmctlons  giv- 
en at  Ub  request,  which  ignored  that  doctrine.— 
Lyons  t.  Metropolitan  St.  Ry.  CkK.  161  S.  W- 
726. 

§  882  (Mo.App.)  Where  defendant  In  Its  own 
requested  charge  adopted  the  language  of  an  In- 
struction given  for  plaiutiff,  it  cannot  complain 
of  errors  in  such  langnage.— Livingston  v.  Uity 
of  St  Joseph,  161  S.  W.  804. 

8  882  (Mo.App.)  A  party  who  assumes  the 
burden  of  proof  while  it  rested  on  an  adverse 
party  may  not  complain  of  an  instruction  plac- 
Ing  the  burden  on  him.— Keet-Rountree  Dry 
Goods  Co.  V.  Hodges,  161  S.  W.  8^. 

1  882  (Mo.App.)  A  party  cannot  complain  of 
error  in  the  theory  on  which  the  case  was  sub- 
mitted, when  Its  own  instruction  submitted  the 
same  theory.— Johnson  v.  Springfield  Traction 
Co.,  161  S.  W.  1193. 

{882  (Tex.CiT.App.)  Where  defendants  by 
fbeir  answer  sought  partition  of  the  land  in 
0Olt,  they  cannot  on  appeal  attack  their  own 
pleadings,  as  insufficient  to  warrantpartition.— 
Qutherrdge  v.  Gutheridge,  161  S.  W.  892. 

1 882  (Tex.Civ.App.)  Where  defendant  rail- 
road set  up  contributory  negligence,  and  the 
court  charged  on  that  issue,  defendant's  re- 
quest of  a  special  chaive  on  ttiat  question  will 
not,  upon  the  theory  of  invited  error,  preclude 
it  from  attacking  ttie  suffldeucy  of  the  evidence 
to  warrant  any  verdict  for  plainttfiF.— Interna- 
tional &  O.  N.  By.  Co.  T.  Walker,  161  8.  W. 
©61. 

(D)  AmeMdments*  AdAltlonml  Proofs,  and 
Trial  of  0«ns«  Anew. 

1 894  (Mo.)  In  an  equity  case,  all  the  testi- 
mony should  be  brought  up  by  the  par^  seeking 
a  reversal- Hynds  v.  Hynds,  161  8.  W.  812. 

Appellants,  who  in  their  bill  of  exceptions 
had  made  a  call  for  an  exhibit  which  had  been 
mislaid,  held  not  In  fault  witbin  the  Supreme 
Court  rule  7  (73  a  W.  t),  requiring  that  in  an 
eqnitj  cue  all  the  testimony  be  broi«bt  np.— Id. 

(B)  Preaamptlons. 

idOl  (Mo.App.)  The  burden  is  on  the  appel- 
lant to  show  by  the  record  that  prejudicial  er- 
ror was  committed.— Marts  v.  Powdl,  161  S.  W. 
871. 

{ 907  (Ark.)  Ordinarily,  where  the  record  of 
the  evidence  is  incomplete,  a  presumption  will 
be  Indulged  on  appeal  that  the  omitted  matter 
support  the  chanot'llur't*  finding. — Bank  of  Des 
An:  v.  Moody,  161  S.  W.  184. 

Where  exhibits  to  a  complaint  related  only  to 
matter  as  to  which  there  was  no  dispute  and 
bad  DO  bearing  on  the  issues  involved,  their 
omission  from  the  record  of  the  evidence  did 
not  justify  a  presumption  that  they  supported 
the  finding  below. — Id. 

In  stockholders'  action  against  directors  of 
bank  and  new  bank  which  had  purchased  de- 
fanct  bank's  assets,  omission  of  exhibit  to  an- 
swer showing  a  list  of  such  assets  heJd  not  to 
Justify  presumption  that  the  exhibit  supported 
the  finding  below. — Id. 

1 916  (Tez.Civ.ADp.)  Id  determining,  on  ap- 
peal, whether  a  plea  of  privilege  to  be  sued  in 
the  county  of  defendant's  residence  was  proper- 
ly sustained  it  will  be  presumed  that  the  alle- 
gatioDs  of  the  petition  which  are  material  for 
the  purposes  of  determiuing  the  proper  venue 
are  true.— -Theodore  Keller  Co.  v.  Mangum,  161 
S.  W.  19. 

1926  (Tex.Civ.App.)  On  a  trial  to  the  court, 
It  would  tw  presumed  that  letters,  cards,  etc., 
showing  the  market  price  of  millet  seed,  were 
not  considered  as  evidence  of  market  value,  but 
only  as  bearing  on  the  weight  of  the  testimony 
of  witnesses  as  to  the  market— Barteldes  Seed 


Oo.  V.  Bennett-filma  mil  &  Eaerator  Cob,  191  S. 
W.  899. 

S927  (Mo.App.)  In  determining  whether  de- 
murrer to  evidence  should  have  been  sustained, 
held,  that  it  would  be  assumed  that  a  train  was 
backed  against  a  standing  car,  under  whldi 
plaintiff  was^  Intentionally  and  mtbout  the  usu- 
al warning.- Featherstone  v.  Kansas  City  Ter- 
minal Ry.  Co.,  161  S.  W.  284. 

5 927  (Mo.App.)  In  reviewing  a  ruling  ov«r^ 
ing  a  demurrer  to  plaintiff's  evidence,  plain- 
tiff shonld  be  given  the  benefit  of  every  reason- 
able inference  uirly  dedacible  bom  the  evidence. 
—Battles  V.  United  Rya.  Co.  of  St  Louis,  161 
S.  W.  614. 

i  933  (Mo.App.)  In  deciding  on  defendant* a 
appeal  from  an  order  refusing  to  set  aside  an 
order  granting  plaintiff  a  new  trial,  the  facts 
shonld  oe  considered  in  the  light  most  favorable 
to  plaintiff.— Wilt  v.  Congblin,  161  S.  W.  88& 

S  934  (Ky.)  Where  tiie  petition  in  mandamna 
showed  that  netitioner  was  examined  for  a 
teacher's  certincate  by  the  hoard  of  examiners, 
bnt  did  not  show  that  before  entering  thereupon 
he  sutfficribed  the  oath  required  by  St  1903,  } 
4425.  as  amended  by  Act  March  16,  1006  (Laws 
1906,  c  29),  it  would  i>e  presumed  in  support 
of  a  judgment  for  the  board  that  it  did  not  im- 
properly admit  him  to  examination  without  hia 
making  the  required  oath.— Flynn  v.  Barnea,  161 
S.  Wr523. 

i  934  (Mo.AppJ  Where  there  was  a  finding  In 
&vor  of  plaintiff,  only  plaintiff's  evidence  need 
be  considered  in  determining  the  propriety  of 
the  finding.- Winfrey  v.  Matthews,  161  S.  W. 
SS3. 

(F)  DIaorotlom  of  Xiower  Oowt. 

1987  (Mo.App.)  In  the  case  of  defaolt  Jndf- 
ments,  the  appellate  courts  look  with  favor  upon 
the  exercise  of  the  lower  court's  discretion  in 
favor  of  a  trial  on  the  merits  and  are  less  apt 
to  interfere  when  the  Jodgment  la  set  aside  than 
when  it  is  not.~Mtitb  Kealty  Oo.  v.  Timmerbeif , 
161  S.  W.  580. 

The  action  <^  the  trial  court  in  declining  to  set 
aside  a  de&ult  judgment  will  not  be  reviewed  od 
appeal,  unless  appellant  make  a  prima  fade 
showing  of  a  mentorioua  case—Id. 

8  977  (Ky.)  The  Court  of  Appeals  cannot  in- 
terfere with  the  grant  of  a  new  trial  nnless  dla- 
cretion  is  abused. — Nantz  t.  Slsemore,  161  S. 
W.  662. 

1 977  (Mo.App.)  It  is  the  duty  of  the  appel- 
late court  to  reverse  an  order  sustaining  a  mo- 
tion for  a  new  trial,  made  through  a  mistake  In 
construing  the  law.— Wilt  v.  Congblin,  161  8. 

W.  888. 

§  979  (Mo.App.)  Award  of  a  new  trial,  on  the 
ground  that  tne  verdict  is  against  the  weight 
of  the  evidence,  rimuld  be  mstained,  nnlass  there 
appears  an  abuse  of  di8cretion.--Clark8on  t. 
Garvey,  161  S.  W.  664. 

(G)  daeiitloias  ot  Foot,  Verdicts,  And  Flnd- 
insT*. 

I  989  (Tex.Giv.App.)  The  court,  in  pasaiag  oo 
an  assignment  that  the  finding  of  the  court  is 
contrary  to  the  evidence,  will  only  determine 
whether  there  is  sufficient  evidence  to  authoriae 
the  finding.— Campbell  v.  Gibbs,  161  S.  W.  430. 

{ 994  (Mo.)  A  finding  sustained  by  the  tes- 
timony of  a  credible  witness  will  not  be  disturb- 
ed because  several  witnesses  contradicted  bis 
testimony.— Merrill  v.  Thompson,  161  S.  W.  674. 

S999  (Ark.}  A  verdict  for  plaintiff  must  be 
tested  by  taking  the  view  of  the  testimony  most 
favorable  to  plaintiff.— St  Louia,  I.  M.  &  S.  By. 
Co.  V.  Reilly,  161  S.  W.  1052. 

§999  (Tex.  Civ.  App.)  Where  the  appellate 
court  is  unable  to  say  that  the  jury  were 
wrong,  the  verdict  frill  not  be  disturbea.— Mia- 
Bou^  K.  ft  T.  By.  Co.  oi  Texas  v.  Leabo,  161 
8.  ^V.  382. 
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I IBOI.  Where  there  ii  anr  eTidenoe  to  sup- 
port a  verdict  it  cannot  be  dutarbed  on  appeal. 
—  CMcApp,)  Rubey  Trust  Co.  t.  Weidner,  161 

s.  w;  333; 

(Tex.ClT.App.)  Texas  Midland  B.  B.  f.  Wig- 
gins, 161  S.  W.  446. 

S  fOO'  (Mo.App.)  On  evidence  tending  to  airp- 
port  the  verdict,  it  could  not  be  disturbed.— 
Sails  T.  Funk,  161  8.  W.  1176. 

f  1003  (Mo.App.)  A  verdict  will  not  be  dis- 
ttirt>ed  on  appeal  when  aupported  by  substantial 
evidence,  thoQgh  against  the  preponderance  ot 
the  evidence,  and  though  the  leviewing  court 
wonld  have  fodnd  a  different  tMiOlcL— Harts  v. 
Powell,  161  S.  W.  871. 

f  1003  Crex.Civ.App.)  A  venlict  may  be  over- 
roied  on  appeal,  when  it  is  so  against  the  wngbt 
of  the  evidence  as  to  be  roaDifeatly  wrimg.— Tex- 
as Midland  B.  B.  v.  Wiggins,  161  B.  W.  445. 

i  1008  (MoJlpp.)  A  finding  of  facta  has  the 
aame  force  on  appeal  whether  lequeated  below 
or  not.— Barton  uunber  Oo.  v.  Oibson,  161  S. 
W.  357. 

i  t008  (Mo.App.)  In  caM«  tried  by  die  court, 
where  no  findings  of  fact  are  requested  and  no 
declarations  of  law  given,  the  Judgment  will  be 
affirmed,  anless  it  is  so  manifestly  erroneous 
Oiat  it  cannot  be  sustained  under  nie  evldenee. 
— Greiaser  v.  BnmionB.  161  S.  W.  618. 

I  1009  (Ark.)  The  chflncelloi'a  flndtngs  of  fact 
will  not  oe  disturbed  unless  against  the  pre- 
ponderance of  the  evidence.— Priekett  v.  Wil- 
Uams,  161  8.  w.  102S :  aha<Aleford  v.  Oamp- 
beU,  Id.,  1019. 

41009  (Ky.)  A  finding  baud  on  conflicting 
deuce  will  not  be  reversed,  where  the  court  Is 
not  convinced  that  the  chancellor  has  erred  to 
the  prejadiee  of  the  nbstantltll  r^bts  of  the 
aj^peTja^^MeDowall  t.  Edwards'  Adm'r,  161 

S  1009  (Mo.App.)  Sinoe  a  suit  for  separate 
maintenance  by  toe  wife  Is  in  the  nature  of  an 
equitable  proceeding,  the  trial  court's  findings 
are  not  binding  on  appeal,  though  they  will  be 
largely  deferred  to,  where  the  evidence  sharply 
conflicta— Kindol-f  v.  Kindorf,  161  S.  W.  3ia 

i  tOlO  (Mo.)  In  an  action,  under  Rev.  8t 
1000,  I  2635.  to  determine  title  to  Kuid^  where 
there  IS  nothing  in  It  of  an  equitable  character, 
the  court's  finding,  if  supported  by  snbstantial 
evidence,  will  be  affirmed.— Thompaoa  t.  StiU- 
well,  161  S.  W.  681. 

1  tOlO  (Mo.App.)  Where  the  cause  was  sah- 
mitted  to  the  trial  court  withont  any  declara- 
tions of  law  being  asked  or  given,  the  judgment 
should  be  sustained  If  there  is  any  snbstantial 
evidence  tn  snpport  of  the  flndlnn  on  the  facts. 
—Winfrey  v.  Matthews,  161  S.  W.  683. 

i  toil  (Ky.)  A  finding  by  the  trial  conrt  as 
to  the  value  of  the  services  of  an  expert  wit- 
ness, based  on  sharply  conflicting  evidence,  wiH 
not  be  disturbed  on  appeal.— McGorma«  T. 
I^aisville  &  N.  R.  Co..  161  S.  W.  618. 

8  1012  (Mo.)  Where  the  facts  In  eridence  are 
nbont  evenly  balanced,  the  findings  of  the  trial 
court  will  not  be  diatorbed.— Ryan  v.  Stnm,  161 
S.  W.  700. 

f  1012  (Mo.)  Where  the  trial  Judge  decided 
the  case  on  a  transcript  taken  before  another 
judge  and  on  depositions,  and  the  only  witnese 
who  testified  orally  did  not  testify  as  to  ^e 
contract  relied  on,  and  none  of  the  witnesses  re- 
sided In  the  circuit  court  over  which  the  trial 
judge  presided,  he  could  not  be  presumed  to  be 
in  a  position  to  more  advantageously  Weigh  the 
eridence  than  the  appellate  ooartf->Hennnan  v. 
Hersman,  161  S.  W,  800. 

(H)  Harmlra*  Bvror. 

1  1027  (Tei.Civ.App.)  Where,  In  an  acHon  on 
vendor's  lien  notes,  the  Issne  was  whether  the 
time  for  payment  bad  been  extended  under  an 
agreement  between  an  agent  of  plaintiff  and 
defendant,  and  tiie  jnt^  specifically  found  that 
no  agreement  was  maoe,  rulings  uvolving  the 


it  - to  BMifce  dw  agEcaaMBt 
'  T.  Ganiiiftcld.  161  8. 


authority  of  the  a| 
were  immaterial.' 

W.  802. 

i  1027  (Tex.CtT.App.)  Where,  tn  treapass  t> 

try  title  against  a  huaband  and  wife,  the  judg- 
ment for  plaintifl  invtdved  only  a  findine  tiiat 
the  property  was  community  property,  toe  ei^ 
ror,  if  any,  as  to  a  wife's  separate  property, 
held  not  prejudicial:— Tread weU  t.  Walkar 
County  Lumber  Co.,  161  S.  W.  397. 

1  1028  (Mo.App.)  Where  an  action  on  an  ac- 
count was  prematurely  brought,  h^d,  that  a 
judgment  against  defendant  wiU  be  reversed, 
though  he  owed  die  account  or  a  note  given 
therefor;  costs  alone  being  a  substantial  risht. 
—Barton  tomber  Co.  t.  GUiaon,  161  S.  W.  dBfl. 

S  1031  (Ark.)  Where  it  doea  not  cleatly  ap- 
pear from  the  record  tbftt  an  erroneous  instruie- 
tlon  was  harmless,  the  judgment  must  be  re> 
versed.— Oonway  v.  Gouraey.  161  S.  W.  1030. 

§  1032  (Mo.App.)  Where  appellant  complains 
of  the  giving  of  an  Inatmction,  he  must  show, 
not  only  that  it  was  srroneons,  but  that  It  wo 
prejudicial.— Perry  v.  Van  Matre,  ItJl  8.  W- 
648. 

1 1038  (Ky.)  A  master  heJd  not  entitled  t* 
eunplaln  (tf  a  ruling  that  certain  pcrMma  were 
fellow  servants  of  plaintiff,  and  that  reeorerr 
could  only  be  bad  In  case  the  master  furnished 
an  insufficient  nnmber  of  persons  to  perform  tbe 
duties  impoeed  upon  such  persona.— LooisTUIe 
A  N.  R.  CoTt.  Uoore,  161  ST  W.  1139. 

1  1033  (Tex.  Civ.  App.)  After  judgment  for 
plaintiff*  defendant  could  not  complain  on  ap- 
peal of  the  action  of  the  trial  conrt  in  sidh- 
mitting  a  gronnd  of  defense  not  supported  bgr 
the  e^nee.— Uiseonri.  K.  ft  T.  By.  Oo.  vf 
Texas  v.  Leabo,  161  8.  W.  S82. 

>I033  (Tex.Civ.App.)  A  charge  that  plaintiff 
could  not  recover  unless  the  jury  found  certain 
facts,  as  to  some  of  wUch  there  was  no  de- 
pute, tf  erroneous,  luld  favorable  to  deCend- 
ant^St.  IjOuIs  Southwestern  Ry.  C^.  of  Tex- 
as V.  Martin,  161  S.  W.  405. 

I  1033  (Tex.CiT.App.)  The  burden  ot  proof  of 
the  defense  of  foilure  of  consideration,  in  an  ac- 
tion on  a  note,  being  on  defendants,  failure  to 
so  inatnict  was  notprejudicial  to  them.— Lattl- 
more  v.  Puckett  &  Wear.  161  S.  W.  961. 

1 1030  (Ky.)  Where  a  grantee  pendente  lite,  la 
an  action  for  breach  of  a  crossing  covenant  la 
a  railroad  right  of  trfty  deed,  actively  conducted 
the  action  for  the  grantor  and  was  his  principal 
witness,  he  was  estopped  to  claim  any  part  of 
the  recovery^  and  defendants  were  not  pnijv- 
dioed  by  failure  to  make  him  a  par^^— Ohet" 
peake  &  O.  Ry.  Co.  t.  Weddiagtoifs 


161  S.  W.  208. 

1 1089  (Ky.)  Where  an  injured  servant  at- 
tempted to  plead  in  the  alternative  under  the 
federal  Employers*  Liability  Act  and  the  com- 
mon law,  denial  of  the  master's  motion  to  com- 
pel election  Is  harmless,  where  the  court  at  the 
close  of  the  evidence  ruled  that  the  case  did 
not  oome  Within  tbe  federal  act. — Looisrille  & 
N.  R.  Oo.  T.  Moore,  161  8.  W.  1129. 

1  1042  (Mo. App.)  Where  a  case  was  tried  as 
though  the  matters  alleged  in  defendants*  spe- 
cial answer  had  not  been  stricken,  the  appel- 
late court  may  disr^rd  the  action  of  the 
lower  court  In  striking  the  principal  allegations 
of  defense.— Citlaens'  Bank  of  Senath  t.  Doo*- 
laas,  161  8.  W.  601. 

1 1042  (Tex.ClTApp.)  Where,  though  the 
county  court  on  an  appeal  from  justice  court 
denied  a  motion  to  stnke  out  a  cause  of  action 
not  set  up  In  the  justice  court,  when  made,  the 
judgment  recited  that  it  was  sustained,  thus  in- 
dicating that  the  new  cause  of  action  waa  not 
coufidered,  the  error  was  cured.— McKneely  V. 
Beatty,  161  8.  W.  IS. 

I  1043  (Ark.)  Since  upon  affirmance  of  * 
jurlgment  for  plaintiff  he  IS  entitled  to  indf- 
ment  against  defendant  and  his  soteties  on  tbe 
supersedeas  twnd.  tliere  was  oo  prejudicial 
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ror  in  that^  upon  tit*  dinolntfon  of  an  injTutc- 
t!on  staying  proceedings  on  a  decree,  the  chan- 
cellor rendered  judgnient  af^Undt  defendant  and 
the  Boreties  on  the  injunction  bond,  where  the 
same  persons  also  signed  the  supersedeas  bond 
on  the  appeal  from  the  jadgment  enjoined. — 
Fellter  v.  Rice,  161  S.  W.  ItST 

I  1048  (Mo^App.)  In  an  action  for  damages 
for  the  loss  of  plaintiS'B  mare  killed  in  a  col- 
lision on  the  lughway  with  defendant's  horse 
sna  baggy,  error  in  examination  of  plaintifiTa 
son,  who  was  riding  the  mare,  held  not  ground 
for  reversal.— Bodges  T.  Hill,  161  S.  W.  633. 

1 1048  <Mo.App.)  Error  in  overrulinc  an  ob- 
jection to  a  questitm  Is  harmless,  where  the 

Sesti«n  is  not  aaswered^Perty  t.  Tan  Matre, 
1  S.  W.  643. 

I  lOSO  (Ky.)  In  an  action  for  damages  for 
breach  of  a  railroad's  covenant  to  install  cross- 
ings, defendant  held  not  prejudiced  by  the  ed- 
mueion  of  evidence  as  to  the  probabla  cost  of 
the  construction  of  a  haul  road  off  the  right  of 
way  t»  enable  plaintiff  to  use  the  crosMng 
constmcted  on  the  lower  end  bt  the  track  so  as 
to  render  the  upperend  accessible. — Chesapeake 
&  O.  Ry.  Co.  V.  Weddington's  Adm'r,  161  S. 
W.  20& 

11050  (Ky.)  Defendant  in  an  action  for  in- 
Juries  was  not  prejudiced  by  evidence  of  plain- 
tiff that  he  thought  be  was  going  to  die  for 
about  two  weeks,  where  plaintiff's  physjcians 
testified  in  substance  to  the  same  fact.— Board 
of  Conncil  of  City  of  Frankfort  v.  Kirby,  161 
S.  W.  1115. 

1  1050  (Ky.)  In  a  personal  injury  action  t&  a 
servant,  the  admission  of  evidence  that  he  had 
to  do  what  little  he  coald  to  keep  from  sending 
his  children  to  the  orphans'  home,  and  the 
failure  of  the  court  to  admonish  the  jury  that 
evidence  of  the  servant's  sobriety  and  iDdostry 
coald  be  considered  only  on  the  question  of  dam- 
ages, was  harmless,  taough  erroneous. — Louis- 
ViUe  &  N.  R.  Co.  V.  Moore,  161  S.  W.  1129. 

I  1050  (Mo.App,)  In  an  action  for  the  killing 
of  plaintiff's  mare  in  a  collision  witti  defend- 
ant's horse  and  buggy  upon  the  highway,  where 
the  evidence  was  such  as  would  only  snstaln 
a  judgment  for  defendnnt,  held  that  any  error 
in  the  adminlon  of  evidence  that  plaintiff's  son 
was  accustomed  to  ride  along  the  highway  at 
a  fast  rate  was  not_ground  for  reversal- Hodg- 
es T.  Hill,  161  S.  W.  633. 

8  1050  QVIo.App.)  The  admission  of  evidence 
as  to  a  matter  concerning  which  another  wit- 
ness had  testified  fully  without  objection,  if 
erroneous,  was  hattnless.- Penry  t.  van  Matre* 
161  8.  W.  948. 

1 1050  (Tex.Oiv.App.)  In  a  personal  injuir  ac- 
tion, the  admission  without  objection  of  cer- 
tain evidence  held  to  render  any  error  In  the 
subsequent  admission  of  similar  testimony  harm- 
le8a.-^t  Worth  Belt  By.  Co.  t.  CabeU,  161  S. 
W.  1088. 

{  1053  (Tex.Civ.App.)  Tbe  error  in  admitting 
improper  evidence  is  not  ground  for  reversal 
where  the  court  spedficftlly  witiidrew  It  and 
directed  the  jury  not  to  consider  It.— Blrby 
Lumber  Co.  v.  Stewart,  161  S.  W.  872. 

S  1056  Crex.Civ.App.)  Refasal  to  admit  evi- 
dence of  failure  to  pay  taxes  on  land  while  it 
was  claimed  by  adverse  possession  was  revers- 
ible error. — Hooston  Oil  Co.  of  Texas  v.  Jones, 
161  S.  W.  92. 

{  1060  (Tex.Civ.App.)  In  a  personal  injury 
action  by  one  run  down  at  a  railroad  crossing, 
argomcnt  of  counsel,  held  harmless.— Texas  Mid- 
land E.  R.  V.  Wiggins,  161  S.  W.  446. 

S  1064  (Ark.)  In  an  actioii  for  personal  In- 
juries while  attempting  to  board  a  train,  as 

Slaintiff  was  entitled  to  do  after  having  been 
enied  opportunity  to  purchase  a  ticket,  in- 
struction as  to  right  to  rely  on  direction  of  de- 
fendant's agent  held  not  prejudidaL-^Bt.  Lonia, 
I.  M.  ft  SrSy.  Co.  V.  Qreen,  161  S.  W.  14S. 


I  1064  (Ky.)  In  an  action  for  death  by  bdng 
struck  by  a  train  while  crossii^  the  track  In 
the  course  of  decedent's  work  in  constructing 
a  coal  tipple,  and  error  in  admitting  evidence 
of  the  trainmen's  failure  to  give  warning  at 
crossings  near  tbe  tipple  held  not  prajndidaL 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Wln- 
ningham's  Adm'r,  161  S.  W.  606. 

i  t064  (Tex.Civ.App.)  Repeated  charges  al- 
lowing recovery  in  case  plaintifl  was  either 
pbyaicallv  or  mentally  incapadtated  IkeM  preju- 
dicial.—Teiaa  Cent.  By.  Co.  t.  Rose,  181  S. 
W.  387. 

S  1 066  (Ark.)  An  inapplicable  instruction  as  to 
the  ordinary  duty  to  hold  a  train  a  reasonable 
time  for  passengers  to  board  it,  hdd  not  preja- 
diclal  where  it  must  have  been  understood  as 
rdating  to  the  facts  in  the  case.— St  Louis,  I. 
M.  ft  8.  By.  Co.  V.  Green,  161  8.  W.  148. 

i  1066  (Mo.App.)  Where,  plai])tifl  admitted 
an  express  warranty  that  the  Jack  was  sound 
and  a  good  breeder,  an  Instmction  on  Implied 
warranty,  though  not  warranted  by  the  evi- 
dence, was  harmless,  and,  under  R.  S.  1909, 
GS  1890,  2082,  requiring  that  errors  not  injuri- 
ous be  disr^ardea  waa  not  gionnd  tat  reruaaL 
—Perry  v.  Van  Matre,  161  S.  W.  643. 

1 1068  (Mo.)  An  instruction  on  acquisition  of 
tlue  by  prescription,  if  erroneous,  «eld  barm- 
less,  where  the  undisputed  evidence  showed 
that  the  defendant  and  its  predecessors  had 
been  In  actual,  open,  exclnaive,  notorioas,  and 
contlnaona  poBsessIon  for  more  than  tvn  yean, 
^^ina  T.  St.  liouifl  &  &  F.  B.  Co.,  161 B.  W. 

I  r068  frex.OlT.App.)  Brror  In  charging  tliat 
tu  jury  might  find  for  plaintifEs,  with  10  per 
dent  Interest,  is  harmleaBi  where  the  judgment 
provided  only  for  6  per  ent— WiUett  v.  Her- 
rin,  161  S.  W.  26. 

I  1068  (Tex.Civ.App.)  On  etidence,  in  a 
switchman's  action  for  injuries,  such  that  only 
a  verdict  for  plaintiff  could  have  been  rendered, 
error,  if  any.  in  an  instmction  as  to  the  neg- 
ligence of  defendant's  foreman  and  yardmaater 
held  not  ground  for  reversal. — ^Mlaaouri,  K.  ft 
T.  Ry.  Co.  of  Texas  v.  Leabo,  161  S.  W.  382. 

I  1070  (T».CIv.App.)  Where  the  petition  al- 
leged that  a  de8cril>ea  tract  contained  160  acres, 
and  sought  recovery  of  an  nndivided  one-half, 
that  the  verdict  and  judgment  awarded  an  un- 
divided one-half  of  the  land  set  forth  in  plain- 
tiff's petition,  without  more  definite  descrip- 
tion, was  not  a  fundamental  error. — Houston 
Oil  Go.  of  Texas  t.  JoQes,  161  S.  W.  62. 

(J)  DeelalOH  of  ImtenneUmt*  Cttwta. 

J 1092  (MaApp.)  The  court's  discretion  as  to 
rmance  of  a  judgment  of  a  justics  of  the 
peace  for  nonpayment  of  the  fee  for  filing  the 
transcript  will  not  he  disturbed  except  for 
abase.- Muth  Realty  Go.  v.  Timmerberg,  161 
S.  W.  589. 

{  r092  (Tenn.)  mie  reduction  Of  the  verdict, 
in  an  action  for  death,  being  upheld  by  tbe 
Court  of  Civil  Appeals,  will  not  be  interfered 
with  by  the  Supreme  Court— Carolina,  O.  ft 
O.  Ry.  V.  Shewalter,  161  S.  W.  1136. 

(K)  8iibae«n«tit  Appeals. 

(  1097  (Mo.)  Matters  determined  on  a  pre- 
vious appeal  in  the  same  action  become  the 
law  of  the  case  and  idll  not  again  he  raviemr- 
ed.— Armor  t.  Frsy,  161  8.  W.  820. 

Xm.  DETERMIMATIOIT  AND  IMPO- 
BITION  OF  CAUSE. 

(B)  Afltrmaiiee. 

I  1127  (Tex.Civ.App.)  Where  defendant  in  e^• 
ror's  motion  to  afflrm  was  denied  at  the  term 
at  which  the  transcript  should  have  been  filed, 
becanse  made  within  the  90  days  allowed,  a 
similar  motion  at  the  next  term  vrlll  be  denied 
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because  filed  too  late.— Hartley  r.  BoMcson, 
161  S.  W.  386. 

S  1 133  (Tex.Civ.App.)  Id  the  absence  of  a 
statement  of  fact,  bills  of  exception,  and  mo- 
tion for  new  trial,  a  judgment  will  be  affirmed, 
unless  fundamental  error  appeara  on  the  face 
of  the  record  proper.— National  Aeroplane  Ca 
V.  McCormick,  161  S.  W.  375. 

S1I40  Crex.Civ.App.)  Where  verdict  for  de- 
fendant on  plea  of  reconvention  showed  that 
jury  aDowed  part  of  a  claim  which  should  not 
have  been  sabmitted,  Aeld,  that  the  judgment 
would  be  reversed  uiueM  the  entire  amount  of 
such  claim  was  remitted. — GUlispla  T.  Ambrose, 
161  S.  W.  937. 

(D)  BerevMl* 

1 1170  (Ho.App.)  A  new  trial  shoidd  not  be 
(ranted  to  defendant  in  an  action  for  libel  in 
charging  peiStry  because  the  verdict  for  plain- 
tiff only  found  exemplary  damages  for  him, 
without  mentioning  actual  damages,  in  view 
of  Rev.  at  1909,  {  1850,  requiring  the  court  to 
disregard  defects  not  affecting  the  sabstan- 
tial  rights  of  the  parties.— Roney  v.  Organ,  161 
S.  W.  86a 

S 1170  Crex.GiTjLpp.)  A  charge  correct  in 
law,  which  directed  a  verdict  for  the  defendant 
on  the  fining  of  certain  facts,  Acid  not  gronnd 
for  reversal,  though  the  defense  could  be  sus- 
tained by  a  finding  of  fewer  facts  than  were 
embraced  in  the  hypothesis.— St  Louis  Sou^- 
westem  Ry.  Cki.  of  Texas  t.  Martin,  161  S.  W. 
406. 

1 1171  (Tex.Civ.App.)  Where  the  jury  did  not 
fwow  erroneous  instructions  as  to  tte  measure 
of  damaces,  and  it  did  not  appear  what  evi- 
dence they  considered  in  arriving  at  an  exces- 
sive verdict,  such  verdict  will  oe  reversed.— 
Louisiana  Bio  Grande  Oanal  Go.  v.  Quinn.  161 
S.  W.  876. 

J  1 172  (Tex.av.App.)  Under  rule  62a  for 
Courts  of  Civil  Appeals  (149  S.  E.  x),  the  ap- 
pellate court  may,  in  an  action  by  a  woman  to 
set  a^de  her  former  hnsband's  deeds  to  their 
community  property,  reverse  only  that  part  of 
the  judgment  which  erroneously  granted  ipar- 
tition  without  evidence  of  value.— ^ntherldge  v. 
Gutheridge.  161  S.  W.  892. 

I  1 175  (Ark.)  In  an  action  against  a  tele- 
graph company,  where  it  was  only  liable  for 
nominal  damages,  the  case  will  be  reversed  and 

Judgment  for  nominal  damages  entered.— Ful- 
:erson  v.  Western  Union  Telegraph  Co.,  161 
S.  W.  168. 

J 1 1 178  (Ark.)  Where  a  suit  In  equity  was  not 
ed  on  the  proper  theory.  It  coold  be  sent 
back  for  further  proof  and  for  reference  to  a 
master  if  that  course  was  found  necessary.— 
Bank  of  Des  Are  v.  Moody,  161  8.  W.  134. 

(T]  Mandate  and  Proee»dinvB  tn  Iiavres 

1 1207  (Arte.)  On  affirmance  In  part  and  re- 
versal in  part  of  a  decree  of  "a  chancery  court 
relating  to  homestead  rights  and  a  remand  with 
direction  to  enter  a  decree  in  accordance  with 
the  opinion,  held,  that  a  snbseqaent  decree  dis- 
posing of  land  not  in  controversy  ana  not  dis- 
posed of  by  the  former  decree  was  in  excess  of 
Uie  mandate,  and  to  that  extent  would  be  re- 
versed.—Felton  V.  Brown,  161  8.  W.  184. 

XWHL  IJABII.ITIE8  OH  BONDS  AMD 
miDEHTAXmOS. 

{1241  (Mo.App.)  Where  defendants  gave  an 
appeal  bond  in  favor  of  a  corporate  plaintiff, 
they  cannot  after  affirmnnce,  raise  the  issue  of 
the  corporate  existence  of  plaintiff  in  an  action 
on  the  bond,  for  that  matter  could  have  been 
raised  in  the  original  action,  and  that  judgment 
is  couclusive. — Iroquois  Mfg.  Co.  v.  Annan-BuiX 
Milling  Co.,  161  &  W.  fUO. 


APPLIANCES. 

See  Marter  and  Servant,  H  101-129,  28& 

APPROPRIATION. 

See  States.  1 187 ;  Statutes.  {  5. 

ARBITRATION  AND  AWARD. 

See  Partition,  |  22;  Befereace;  Bpedflc  Vvt' 
formanoe,  |  80. 

I.  SITBMiaSIOK. 

1 10  (Ho.)  A  statutory  submission  to  arbi- 
tration of  the  rights  of  distributees  to  landa 
acquired  from  their  ancestor  was  revoked  by 
the  bringing  of  suit  by  one  of  the  parties  for 
partition,  before  actual  submission  to  the  arbi- 
trators.—Ferrell  T.  Ferrell.  161  S.  W.  710. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  Error,  i  766;  Criminal  Imw, 
U  7£f-730;  Trial,  {106. 

ARREST. 

See  Mmddpal  Corporation^  |  T4& 

ARSON. 

1 25  (Mo.)  In  a  prosecution  for  burning  In- 
snred  property,  in  violation  of  Rev.  St  1906,  | 
4509,  it  is  not  necessary  to  prove  tlut  the  in- 
surer of  Hie  propertyu  a  eorporati(m.— Stats 
V.  Buckman,  161  8.  W.  TOS. 

1 37  (Mo.)  In  a  prosecution  for  anon  tn  tha 
third  degree,  evidence  M4  insufficient  to  an*- 
tain  a  conviction- — State  v.  Buckman,  161  S. 
W.  TOR 

Evidence  of  motfva  DBCOrroborated  to  Id* 
criminatory  facts  and  circumstances  is  insnf- 
fidmt  to  establish  a  prima  fade  case  ot  guBtj. 

ARTICLES. 

See  Corporations,  |  18. 

ASSAULT  AND  BATTERY. 

See  Homicide,  J  292;    Mayhem;  Mnnlc^ 
Corporations,  {  745 ;  Rape,  i  66. 

I.  oivix.  uABnrrr. 

(A)  Aet«  Conatttnilns  A«aanlt  or  Bnttcrr 
and  Liability  Therefor. 

I  2  (Ky.)  An  assault  is  an  attempt  with  force 
or  violence  to  do  a  corporal  hurt  to  another; 
while  a  tiattery  is  an  unlawful  toucMng  of  the 
person  of  another  by  the  aicgressor  hunaelf.— 
Hixson  V.  Slocum,  161  S.  W.  622. 

i  \2  (Ky.)  Plaintiff  who  attempted  to  compel 
defendant  to  leave  the  sidewalk  where  he  had 
a  right  to  be,  attempting  to  Qse  force  therefor. 
Is  ue  anressor  in  the  assault;  though  defend- 
ant applied  profane  epithets  towaras  him. — 
Hixson  V.  Slocum,  im.  8.  W.  522. 

(B)  AottoM. 

|S5  (McApp.)  Evidence,  in  an  action  for 
damages  for  an  assault,  M4  to  anstain  a  ver- 
dict for  plaintifl^-Marts  v.  PoweD,  161  8.  W. 

871. 

EL  CBXMnSAX,  besponubujtt. 

(B)  Proaeentlom  and  PmalilimeMt. 

1 74  (Mo.App.)  Information  for  assault  held 
not  defective  as  charging  that  accused  struck, 
beat,  and  wounded  himself  or  as  failing  to  show 
whom  be  struck,  beat  or  wounded.— State  v. 
Schomers,  161  S.  W.  1177. 

177  (Mo.App.)  An  information  tor  common 
assault  may  be  good  without  avermente  as  to 
striking,  beating,  oz  woandlng. — Stats  t.  Scbi^ 
marsTl&l  8.  W.  1177. 
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ASSESSMENT. 

8m  UuDidpal  Corporatioiu,  H  408-686;  Thz- 
atioB,  H  8^  468. 

ASSETS. 

8w  Muaholing  Assets  and  Secnritisi. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Bnot,  H  281.  802.  861.  499. 
690^^746:  Orb^^Law.  1 11^. 

ASSIGNMENTS. 


L  H  aH  225 ;  Umltatkm 
uSm  and  Minerals.  |  64; 


Bee  Chattel  Morteat 
of  Actions,  i  40; 
Witnesses.  (  143. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Bee  Bankruptcy. 

ASSUMPSIT,  ACTION  OF. 

8m  Monej  Lent ;  WoA  and  Labor. 

ASSUMPTION. 

Bee  Mortsagea,  H  280-292. 
Of  risk,  flee  Carriers.  |  208;  Master  and  Berr- 
ant.  il  203-226. 

ATTACHMENT. 

See  Justices  of  the  Peace.  I  173 ;  Malldoos 
Proseeotion,  i|  SC,  71;  SeanestratiML 

m.  PBOGEEDIHGW  TO  PBOOUBB. 
(B)  Afll«ftTlta. 

i  119  (Tex.CiT.App.)  Where  the  affidavit  and 
bond  for  attachment  were  sufficient,  tbe  fact 
that  the  petition  was  subject  to  general  demur- 
rer will  not  render  the  attachment  -void.— Baker 
V.  Hahn,  161  S.  W.  443. 

1 122  (Tex.CiT.App.)  Where  the  affidarit  and 
bond  for  attachment  were  safficient,  tbe  peti- 
tion, though  subject  to  general  demurrer,  may 
be  amended  without  aalnc  ont  a  new  writ  of 
attaeSunent— Baker  t.  Hahm  161  B.  W.  448. 

TX.  FBOOEEPIKCW  VO  SUPPOBT  OB 
BXTOBOB. 

|2tl  (Tex.CiT.App.)  Where  an  action  against 
a  nonresident  is  commenced  by  attachment,  a 
default  judgment  on  a  petition,  not  stating  a 
cause  M  action,  will  not  warrant  a  toredosnre 
of  tbs  attacbment.r-Baker  t.  Hahn.  161  8.  W. 
443. 

Vm.  OIiAOCS  BT  THIBD  PEBflONS. 

i  302  (McApp.)  An  interplea  filed  by  a  claim- 
ant of  tne  property  levied  on  in  attachment  is 
a  separate  suit,  wherein  the  interpleader  is 
plaintiff,  while  plaintiff  in  the  main  action  is 
defendant— Keet-Roun  tree  Dry  Goods  Co.  t. 
Hodges,  161  S.  W.  862. 

1308  (Mo.App.)  One  claiming  the  ownership 
of  property  levied  on  in  attachment  issued 
against  defendant  in  possesBion  has  tbe  burden 
to  show  title. — Keet-Bountree  Dry  Qoods  Co. 
T.  Hodges,  161  8.  W.  862. 

A  defendant  in  possessioik  of  personalty 
levied  on  in  attachment  may  not,  where  a  third 
person  interpleads,  introduce  endence  to  sup- 
port the  third  person's  claim.— Id. 

{311  (Mo.App.)  'An  instruction,  on  a  trial  of 
an  interplea  filed  by  a  third  person  claiming 

Soods  levied  on  in  attachment  issued  against 
efendant,  held  misleading.— Keet-Rountree  Dry 
Goods  Co.  T.  Hodges,  161  S.  W.  862. 
An  instruction  sbnuld  have  added  the  element 


that  tbe  third  person's  indida  of  ownership 
should  have  been  continuous.— Id. 

An  instmctioQ  Aeld  not  so  framed  as  to  en- 
able the  jury  to  apply  the  law  to  the  proof  of 
a  voluntary  conveyance  of  defendant's  goods, 
by  the  aid  of  the  third  person,  to  his  wife.— Id. 

ATTENDANCE. 

See  Jury.  |  IS. 

ATTORNEY  AND  CLIENT. 

See  Contempt,  8  10 :  Continuance,  1  12 ;  Dis- 
trict and  Prosecuting  Attorneys ;  New  Ttial, 
I  82;  Partition.  {  U4;  Trial,  |  106. 

IV.  0OMPEWBATIOlT_4Jro  UBN  OF 
ATTORMEY. 
(A)  F««a  snd  Otker  RemmmcmtlfHi. 

SI35  (Mo.App.)  Where  an  attorney  renders 
nable  serrlces  which  are  accepted  by  his 
dient,  there  Js  an  implied  agreement  to  pay 
therefor.— Connor  Beiuty  Co.  v.  St.  Lonis 
Union  Trust  Co.,  161  S.  W.  866. 

(B)  Uen. 

f  189  (Ey.)  A  Judgment  for  a  client,  wbidi 
has  been  reversed  on  appeal,  has  no  effect  to 
limit  his  right  to  settle  the  controversy  witb 
his  opponent,  Irrespective  of  his  contract  with 
his  attorney  for  a  fee  based  on  the  amount  of 
the  recovery.— McConnack  v.  Iiouisrille  N.  B. 
Co.,  161  8.  W.  01& 

{  190  (Kj.)  Where  defendant  in  ft  personal 
injury  action  compromised  directly  with  plain- 
tiff, ita  liabili^  to  an  attorney  who  bad  a  con- 
tract witb  plaintifl  for  a  contingent  fee  on  tbe 
percentage  basis  most  be  measured  bj  treating 
the  sum  paid  to  plaintifl  as  the  entire  reeor- 
ery,  and  not  merely  the  percentage  to  which 

SlaintiS  was  entitled.— McCormaek  T.  Loalsvilla 
:  M.  B.  Ca,  161  S.  W.  518. 

AUTHORITY, 

See  Justices  of  the  Peace,  Sfi  36-46 ;  LevMS.  H 
7,  84;  Prindpal  and  Agent^  U  108.  128. 

AUTOMOBILES. 

Bee  Sstoppel,  f  119:  Licenses,  M  6,  7;  Master 
and  Servant.  fS  107,  247.  258,  285,  28Q;  Neg- 
U^(|,^184;  Bailroads,  {{  883*  848;  Sta^ 

BAIL 

n.  nf  oBnmvAL  vBosEOtmoifS. 

S  68  (Tex.Cr.App.)  A  recognisance  on  appeal, 
failing  to  provide  that  the  appellant  would 
abide  tbe  judgment  of  tbe  Court  of  Criminal 
Appeals  "in  this  case,"  is  fatally  defective.— 
Matula  V.  State,  161  S.  W.  065. 

S  68  (Tex.Cr.App.)  Under  Code  Or.  Proc 
1011,  art  919,  a  recognizance,  omitting  the 
conduding  words  "in  this  case,  is  insufficient 
to  confer  jurisdiction  upon  the  Court  of  Crim- 
inal AM>eals  of  an  appeal  in  a  misdemeanor 
case.— Darnell  v.  State.  161  8.  W.  97L 

BAILMENT. 

Bee  Pledges;  Warehousemen. 

112  (Mo.App.)  Bailee  of  a  deed  without  re* 
ward  held  bound  to  exercise  ordinary  caie 
thereof  and,  in  action  to  recover  enenses  of 
litigation  necessitated  by  his  destruction  there- 
of and  procurement  of  a  deed  to  a  third  persML 
instructions  to  find  for  him  unless  he  acted 
fraudulently  and  in  bad  faith  were  suffidently 
Iiberal.-Sail8  v.  Punk,  161  S.  W,  1175. 

8  29  (Mo.App.)  In  an  action  to  recover  the 
expenses  of  a  suit  to  quiet  title  from  one  whose 
destruction  of  a  deed  made  it  necessary.  plmln> 
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tlETa  irite  who,  thoagh  she  had  an  interest  In 
the  propertr,  paid  no  part  of  such  expenses, 
held  neither  a  necessarr  nor  a  proper  part;. — 
Bails  T.  Fonk.  181  &  W.  1175. 

BANKRUPTCY. 

m.  ASSIGNMENT.  ADBOinSTRATION, 
AHI>  DISTRIBTmOlf  OF  BAVX- 
RUPT'S  ESTATIL 

(O)  PretereBocs  mma  Tramafemi  fey  BbbIk- 
VBpt>  and  AttaohmeBts  aad 
Other  Ijlea*. 

LI  02  CTeon.)  Relative  to  the  qaestion  of  cer- 
creditors  of  a  bankrupt  contractor  being 
entitled  to  priority  aa  having  filed  notices  of 
lien  within  SO  days  of  compleaon  of  a  building, 
the  bankrupt's  trustee  is  bound  by  the  agree- 
ment  of  the  contractor  and  bull  ding  owner  in 
extending  time  for  the  completion.— Harrison 
T.  &iaffl,  161  S.  W.  1003. 

BANKS  AND  BANKING. 

See  Appeal  and  EJrror,  g  907:  ForgerT,  {  20; 
Frauds.  Statute  of.  fiS  23,  26,  158:  Garnish- 
ment, i  108;  ,  Guaranty,  g§  36.  70,  77-90: 
Judgment,  |  251 :  Novation,  |  S ;  Principal 
and  Surety,  Sg  14,  46. 

n.  BAHKINO  OORPORATIOirS  ANP 
ASSOOIATIOHS. 
(C)  Stoelcboldera. 

}47  (Ark.)  Stockholder  of  bank  held  entitled 
to  have  the  liability  of  other  stockholders  on 
their  subscriptions  enforced,  and  the  directors 
had  no  right  to  cancel  the  notes  for  the  stock 
subscriptions.— Bank  of  Des  Arc  v.  Moody.  161 
S.  W.  1S4. 

(D)  Onoera  and  Aventa. 

6  54  (Ark.)  Directors  of  bank  negligently  per^ 
mitting  the  cashier  to  make  bad  loans  resulting 
in  the  insolveQCy  of  the  bank  held  liable  to  the 
stockholders  for  their  negligence.— Bank  of  Des 
Arc  V.  Moody,  161  S.  W.  134. 

Director  of  bank  who  was  never  notified  of 
bis  election  and  never  acted  aa  such  held  not  li- 
able to  stockholders  for  his  failure  to  prevent 
the  cashier  from  making  bad  loans. — Id. 

m,  T1TN0TION8  AMD  DEAUNOS. 

(B)  ReprcseBtatlon    of   Bank   1»r  OBIoera 
aad  Avents. 

§  105  (Mo.App.)  In  view  of  Rev.  St  1909,  i 
1112,  one  who  had  not  been  removed  as  cashier 
though  be  is  principally  occupied  with  other 
business  in  another  city,  is  authorized  to  bind 
the  bank.— Citizens*  Baiut  of  Seuatli  T.  Doug- 
lass. 161  S.  W.  601. 

{  109  (Mo.App.)  The  cashier  of  a  bank  has 
prima  facie  authority  to  extend  the  time  for 
payment  of  negotiable  paper,  this  being  partic- 
ularly true  where  be  has  virtual  control  of  the 
bank's  entire  business.— Citizens'  Bank  of  Sen- 
ath  T.  Douglass,  161  S.  W.  601. 

S  116  (Mo.App.)  Where  the  cashier  of  a  bank 
in  his  private  capacity  learned  that  payment  of 
a  note  given  by  defendants  had  been  assumed 
by  third  persons,  and  he  later  extended  the 
tune  of  payment  of  the  note,  the  hank  was 
chargeable  with  his  knowledge. — CitizeDS*  Bank 
of  Sepatb  t.  Douglass,  161  3.  W.  601. 

(C)  I>«po«tt«. 

i  154  (Ark.)  A  depositor  has  a  ririit  of  action 
to  recover  the  amount  of  a  deposit  in  a  bank,  if 
payment  thereof  is  refused.— Bank  of  Dei  Arc 
V.  Moody,  161  8.  W.  134. 

XV.  NATIOKAX.  BANKS. 

1  246  (Ky.)  A  stockholder  in  a  national  bank 
Aeld  to  have  the  absolute  right  under  Bev,  St. 
U.  S.  g  5210  (D.  S.  Comp.  St,  1901,  p.  3498), 
to  examine  the  list  of  stockholders  at  any  prop- . 


er  time,  whatever  may  be  his  ototive.— Murray 
T.  Walker,  161  S.  W.  512. 

Ib  a  proceeding  by  an  alleged  stockholder  of 
a  national  bank  to  compel  an  examination  of 
the  bank's  stock  books,  evidence  that  plaintiff 
was  not  a  stockholder  in  good  faith  or  at  all 
held  admissible.— Id. 

t  253  (Ky.)  The  directors  of  a  national  bank 
are  regarded  as  trustees  for  the  stockholders; 
and  the  strictest  performance  of  their  dntiea  as 
such  is  required.— £lrst  Nat  Bank  T.  Doh^, 
161  8.  W.  2U. 

BAR. 

See  limitation  of  Actions. 


BEQUESTS. 


See  Wills. 


BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  gg  400,  4(^;  Ovidauso,  U 
168,  186. 


BIA$. 


See  Jury,  U  98, 107. 

BIOS. 

See  Ooontfesb  1 116. 

BIGAMY. 

See  Jury,  |  99;  Wltnesaes,  H  198.  268. 

g8  (Tex.Cr.App.)  In  a  prosecution  for  tdg- 
amy,  the  fact  that  a  child  was  bom  to  the  first 
alleged  wife  held  inadmissible,  as  it  would  have 
DO  tendency  to  show  that  defendant  was  the 

E arson  who,  under  another  name,  had  married 
er  at  a  certain  vlofie.— Harris  t.  State,  161  S. 
W.  125.  — 

BILL  OF  LADING. 

See  Alteration  of  Instruments,  I  S:  Oarriaiv, 
II  66, 69, 69.  —  ■  . 

BILLS  AND  NOTES. 

See  Account,  Action  on,  |  4 ;  Appeal  and  Bh^ 

ror,  g  842;  Banks  and  Banking.  gS  100,  116; 
Cancellation  of  Instruments:  Camers,  gg  BB. 
67,  -69;  CorporaUons,  S  .327;  Costs,  J  32; 
Husband  and  W^  |  156;  Judgment,  f  713; 
Justices  of  tte  Peace,  g  44 :  Limitation  of  Ac- 
done.  g§  ^  lOS,  123;  Malicious  ProsecutiMi, 
11  58.  67;  NbTation,  §  o:  Pleading,  H  257, 
365 ;  Principal  and  Surety,  gg  14,  4&  104, 
108.  162;  Sales,  §§  347.  869;  BebOff  and 
Ooimterclnim,  SS  28,  33;  SubrogatiMl,  I  d; 
Trial.  §  202  ;  Vsury,  §S  2,  4S,  SO. 

I.  BEQtnSITES  AND  VALIDITY. 

(B)  Fons  and  Contents  of  Prowls— gjr 
Iffotes  and  Dnebills. 

1 49  (Mo.App.)  Persons  signing  for  accommo- 
dation, but  as  joint  makers,  are  persons  pri> 
marily  liable  to  pay  the  note  within  Negotiable 
Instruments  Law.— Citizens*  Bank  of  Senatii  T. 
Douglass,  161  S.  W.  601. 

(B)  OomsldeMtiM* 

1 94  (Tex.Giv.App.)  A  iwcTloas  debt,  though 
barred  by  limitation,  was  a  sufficient  consid- 
eration for  the  execution  of  a  new  note  to  the 
extent  that  it  was  given  for  such  IndeUedaeML — 
Helmke  v.  Uecker,  161  S.  W.  17, 

g  1 02  (Mo.App.)  Where  defendant  signed  a 
note  without  taking  any  precautions  to  ascer- 
tain its  terms,  he  is  not  entitled  to  cancellation 
on  the  ground  of  mistake  because  the  terms  were 
not  as  he  thought  they  should  be. — ^AveiT  €9o.  v. 
Powell,  161  S.  W.  836. 
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T.  BXOHn  ABD  MABIIJJlBa  pW  IM- 
DOBSBKEHT  OB  TBAHSFSB. 

<A)  indoraemeBt  Before  Delivery   to  o* 
Truefor  by  Peyee. 

1 237  OUo.)  An  accommodadon  indorser  is  a 
surety,  and  equally  bound  with  the  maker  to 
pay  the  note  when  it  became  dne.— Havlin  y. 
Continental  Nat.  Bank  of  St  Louis,  161  a.  W. 
741. 

An  accommodation  indorser  of  a  note  war- 
rants that,  if  the  note  is  dishonored,  he  will, 
Qpoa  notice  thereof,  pay  the  same. — la. 

(D)  Bon*  Fide  Pnvohwen. 

S3S2  (Mo^App.)  Under  Negotiable  Instm- 
ments  Law,  a  wife  who  received  a  note  from 
ber  husband  as  a  |dft  was  not  a  bona  fide  pur- 
chaser.—Greer  v.  Orchard,  161  S.  W.  875. 

VX.  PBB8EICT1CB1IT,  DEKABB,  BO- 
TIOB,  AND  PROTEST. 

I  397  (Mo.)  Where  a  note,  payable  to  a  bank 
and  at  the  bank,  was  ownea  the  bank  at  ma- 
tority,  presentment  and  demand  ware  not  nec- 
esaary.— Havlin  v.  Continental  Nat  Bank  of 
St  Lonia,  lei  8.  W.  741. 

VH.  FATXBHT  AWD  DISCHARGE. 

1429  (Tex.Civ.App.)  A  note  for  $200,  execot 
ed  by  plaintiff  to  defendant,  was  saaBfied  and 
discharged  if  plaintiff  afterwards  presented  to 
defendant  a  bm  for  |200  for  Berrices  in  sat- 
isfaction of  the  note,  and  requested  that  the 
note  be  retnmed,  and  defendant  impliedly  ac- 
qniesced  In  such  means  of  payment— Aatrey  r. 
GdSins.  161  S.  W.  413. 

8  434  (Mo.)  Payment  of  a  note  by  am  accom- 
modation indoraer,  after  dishonor  by  the  mak- 
er, was  not  a  Toluntaiy  oayment— HavUn  t. 
Continental  Nftt  Bank  of  St  Louis,  161  S.  W. 

741.   

yHX.  AOTXOBB. 

1 462  CI^ez.CiTj^pp.)  A  petition  in  an  action 
m  a  note  held  not  to  state  a  cause  of  action.-^ 
Baker  r.  Hahn,  181  S.  W.  443. 

1 465  (Mo-App.)  Under  Bev.  St  1009,  1  1980. 
the  execution  of  a  note  alleged  to  have  been 
pfOGured  by  frand  is  admitted,  and  the  fraud 
cannot  be  relied  npon  nnless  the  answer  setting 
it  up  be  verifled.— Avery  Co.  v.  Powell,  161  S. 
W.  336. 

1 489  (Ky.)  Where,  after  reference  to  commis- 
sioner, and  report  and  motion  by  plaintiff  for 
Judgment  defendant,  who  admitted  the  execu- 
tion of  Uie  note  sued  on,  and  who  offered  no 
evidence,  filed  an  amended  answer,  held  that 
plaintifl  would  have  been  entitled  to  judgment 
even  If  aocfa  answer  had  not  been  stricken  for 
want  of  verification.— OJanlbee  t.  Lewis  A  Cham- 
bers, lei  s.  w.  1100. 

1497  (Mo.App.)  Under  Negotiable  Instro- 
ment  Law  (Bev.  St  1909,  Sl  10022,  10025,  and 
10029),  hi  a  suit  on  a  note  by  an  indorsee  on 
anot  tiiat  the  title  of  the  payee  waa  detective 
beeanae  the  instrument  wu  obtained  by  fraud, 
the  burden  shifts  to  the  plaintiff  to  prove  that 
he  acquired  titie  as  a  bolder  in  doe  oonrse. — 
Hill  V.  DUlon,  161  S.  W.  881. 
'  Mere  want  or  failure  of  conddetation  for  a 
note  mM  on  by  an  indorsee,  not  coupled  with 
negotiation  in  breach  of  faith,  or  under  such 
ctrcumstences  as  to  amount  to  a  frand,  does 
not  constitnte  defective  title  so  as  to  change  the 
burden  of  proof  of  bona  fide  bolder  under  Bev. 

St.  1900,  r  iooae.-id. 

1 409  (Mojlipp.)  A  defeudant  pleadli«  jmj- 
ment  of  a  note  has  the  burden  of  proof. — Win- 
frey V.  Matthews.  161  S.  W.  683. 

S  620  (Mo.App.)  In  a  snit  against  the  guar- 
antor of  a  note,  where  he  set  up  fraud  in  the 
procurement  of  hi.i  guaranty,  evidence  held  in- 
BUtficient  to  show  any  fraud  on  the  part  of  plain- 


tifTs  agent— Avery  Oo.      Powell,  161  8.  W. 

335. 

1 920  Crex.Giv.App.)  In  an  action  on  vendor's 
lien  notes,  evidence  held  to  show  that  the  notes 
by  mistake  recited  that  the  conveyance  waa  from 
the  payee  to  the  maker  instead  of  that  the  con- 
veyance was  from  a  third  person  to  the  maker.— 
Brown  v.  Bay  City  Bank  A  Trust  Co.,  161  S. 
W.  23. 

5537  (Mo.App,)  Where,  in  an  action  by  an 
orsee  ot  a  note,  defendant  introduced  pto(d 
that  the  execution  of  the  note  was  induced  by 
fraud,  and  plaintiff  offered  uncontradicted  evi- 
dence that  be  was  a  holder  in  due  course,  the 
issue  whether  he  was  such  holder  was  for  the 
Jury.— Hill  T.  Dillon,  161  S.  W.  SSL 

BLASTING. 

See  Adjoining  Landowners,  |  8^ 

BOARD  OF  EDUCATION. 

See  Schools  and  School  Districts,  }  97. 

BOARD  OF  HEALTH. 

fise  Physicians  and  Surgeons,  |  IL 

BONA  FIDE  PURCHASERS. 


See  Bills  and  Notas. 
Purchaser,  H 


852,  B87 ;  Vendor  ud 


BONDS. 

See  Appeal  and  Error,  U  395,  1048.  1241; 
Bail;  decUona,  S  66;  Evidence,  8  83:  Ha- 
beas Corpus,  5S  3,  113:  Justices  of  the  Peace, 
8159;  Levees,  J  84;  Mandamus,  I  67;  Prin- 
cipal and  Surety;  Schools  and  School  Dis- 
tricts, i  07. 

BOOMS. 

See  NavlgaUe  WatiM,  H  21,  Ml 

BOUNDARIES. 

See  Partition,  }  9;  Pleading,  1 129:  Trial.  U 
248.  258r^ 

a.  EVIDEBOB,  ASOEBTAiailBWT,  ABB 
Bfll^ABUaaMEBT. 

1 37  (Mo.)  Evidence  held  not  to  show  that  de- 
fendant's fence  was  12  feet  too  far  nort^  or 
that  the  boundary  was  as  claimed  by  plaintiff.— 
Clark  V.  McAtee,  161  S.  W.  698. 

8  37  (Tei.Civ.App.)  In  an  action  for  cutting 
and  removiug  timber  from  land,  evidence  on  the 
issue  of  boundaries  held  to  show  that  the  tim- 
ber was  cnt  and  removed  from  a  tract  of  Plain- 
tiff.—Kirby  Inmber  Co.  v.  Stewart,  161  S.  W. 
372. 

8  40  (Tez.Civ,App.)  Where  a  latent  ambigui- 
ty hi  a  call  for  a  traundary  arises  because  the 
proof  shows  that  a  line  run  in  accordance  with 
the  call  will  not  reach  the  corner  called  for,  the 
manner  of  ascertaining  the  true  comer  is  for 
the  jnryr-Klrby  Lnmber  Co.  t.  Stewart;  161  S. 
W.  372. 

841  (Ark.)  An  instruction  on  the  Isene  d 

3 reed  boundary  line  held  proper^^Torqaett  % 
cMurrain,  101  S.  W.  176. 

BREACH.  * 

See  8ale%  ff  181-181,  270.  284.  ^8-446. 

BREACH  OF  THE  PEACE, 

See  Municipal  OtHiwrations,  8  668. 

BRIDGES. 

See  Railroads,  §8  69.  411. 
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BRIEFS. 

See  Appeal  and  Brror.  H  742.  768-778,  879; 
CMnunol  Law,  }  1130. 

BROKERS. 

See  Appeal  and  Error,  S  671;  EMdence,  U  1^> 
471;  Fraud,  {  49;  Principal  and  Agent,  f 
123. 

IV.  COBCFE1T8ATION  AND  UEM. 

1 49  (Ark.)  That  a  broker  did  not  notify  th« 
owner  of  the  name  of  Mb  prospectiTe  purcbaa- 
«r  held  DO  defense  to  an  action  for  a  commia- 
■ion.— Belch      Workman,  161  S.  W.  .180. 

1 54  (Mo.App.)  It  is  Bufficieat  if  the  pnrchaa- 
er  U  ready  to  complete  the  purchase  within  a 
reuonable  time.— Bunyaid  t.  Farman,  161  8. 
W.  640. 

S  54  (Tez.CiT.App.)  A  broker  was  not  requir- 
ed to  prove  that  hie  purchasers  were  ready,  will- 
ing, and  able  to  buy,  where  defendants  on  re- 
ceiving notice  of  the  sales  wrote  plointilf  and 
the  proposed  purchasers  confirming  the  same.-^ 
B.  B.  &  D.  O.  Kolp  T.  Eraser,  161  S.  W.  899. 

1 56  (Ark.)  A  broker  held  entitled  to  commis- 
sion where  he  interested  the  Dnrchaser  and  was 
the  procuring  cause  of  the  sale,  although  It  was 
consummated  by  defendant— Beldi  t.  Work- 
man, 161  S.  W.  180. 

1 60  (Mo.App.)  Owner  heU  entitled,  after 
pi:Y)duction  of  purchaser  by  broker,  to  reason- 
able time  In  woich  to  make  deed,  prepare  ab- 
stract and  correct  any  curable  defects  therein 
and  not  liable  for  commissions  if  the  purchaser 
refuses  to  allow  such  reasonable  time.— Bun- 
yard  v.  Tarman,  161  S.  W.  640. 

What  is  a  reasonable  time  for  an  owner  of 
land  to  make  a  deed,  prepare  an  abstract,  and 
correct  any  curable  defects  therein  after  the 
production  of  a  potcluser  by  a  broker  depends 
on  the  facts     each  case.— Id. 

V.  ACTIONS  FOR  OOMFENSATnON. 

1 85  (MoApp.)  Where  the  owner  claimed 
that  the  purchaser  refused  to  complete  the  pur- 
chase because  of  curable  defects  in  the  title,  a 
decree  correcting  a  misdescription  in  the  own- 
er's deed  held  admissible  to  show  the  owner's 
ability  to  cure  such  defect,  though  not  recorded, 
shown  by  the  abstract,  or  known  to  the  broker. 
— Bnnyard  t.  Farman,  161  S.  W.  640. 

8  86  (Tez.CiT.App.)  A  broker's  evidence  that 
he  made  the  contracts  held  to  establish  a  prima 
&cie  case  without  proof  br  each  of  the  pur- 
chosen.— B.  B.  &  D.  0.  Kolp  T.  Braser,  161 
S.  W.  899. 

1 88  (Mo.App.)  Evidence  held  to  make  a  ques- 
tion for  the  Jut7  as  to  whether  the  prospective 
purchaser  was  ready,  willing,  and  able  to  pur- 
chaae^Bunyard  v.  Parman,  161  S.  W.  640. 

Where  the  owner  claimed  that  a  prospective 
purchaser,  upon  examination  of  abstract,  refus- 
ed to  complete  the  purchase  under  any  circum- 
stances, an  instruction  AeM  erroneous  as  deny- 
ing the  owner  a  reaeonable  time  within  which 
to  cure  defects  1&  his  title.— Id. 

BURGLARY. 

L  OXTENSES  AND  BESPONSIBIUTT 

THEREFOR. 

i  3  n:ez.Cr.App.)  If  the  wrecking  of  saloons 
was  for  the  purpose  of  stealing  goods  from 
them,  all  present  and  engaging  in  It  would  be 
guilty  of  bui^lary,  but  if  the  breaking  was  ac- 
tuated only  by  a  mob  and  riot  spirit,  with  no 
intent  to  appropriate  the  property,  there  was 
no  burglary.— Jobe  v.  State,  161  S,  W.  966. 

n.  vtt£%unnirrmw  Aim  wmrTgHSf  Hwy, 

{41  (Mo.)  Evidence  held  to  sustain  a  finding 
that  defenaant  broke  into  a  comcrlb. — State  T. 
Duff,  161  S.  W.  683. 


fi42  (Tez.Gr.App.)  Two  saloons  having  been 
raided  at  the  same  time,  evidence  that  densdajit 
had  some  whisky  shortly  after,  and  that  be  said 
it  came  from  the  raid,  is  inanfficient  to  convict 
him  of  burglary  of  one  of  the  places,  though 
whisky  of  that  kind  was  in  such  aaloon.— Job* 
T.  State,  161  8.  W.  966. 

CALENDARS. 

See  Trial,  |  IL 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  tS  742,  1172;  BilU  and 
Notes,  i  102;  C3iattel  Mortgages,  |  241; 
Costs,  f  82;  Justices  of  the  Peace,  |  44; 
Qnieting  Title;  Reformation  of  Instmnienis; 
Sales.  S  28. 

I.  BIOBT  OF  ACTION  AND  DBSnVUS. 

%  9  (McApp.)  Makers  of  a  note,  who  latw  be- 
came only  sureties  by  third  persons  aasumins 
payment,  on  being  discharged  by  extension  of 
time  of  payment,  were  not  entitled  to  a  cancel- 
lation of  the  instrument— Citizens*  Bank  of 
Senath  T.  Douglass,  161  S.  W.  601. 

CARNAL  KNOWLEDGE. 

See  Bape. 

CARRIERS. 

See  Appeal  and  Error,  K  106^  1066;  Gom- 
merce.  H  16,  47;  Judgment,  J  716;  Master 
and  Servant;  8  86;  Release,  |  67;  Trial,  | 
22a 

XL  OARRXAOB  OF  OOOD8. 

(B)  BUla   of  ZiAdlnv.  SliIpplBV  Rece^ta. 
mmA  Bp«eiai  ContrMts. 

f  55  (Tenn.)  A  "bUl  of  lading^  la  not  a 
goliable  liMtmment  but  Is  merely  a  eontnet  bj 
a  carrier  to  deliver  the  goods  described  at  a 
particular  place  according  to  the  usual  course 
of  transportation.- Fourth  Nat.  Bank  v.  Ntab- 
Tille,  C.  A  8t  L.  By.  Co..  161  8.  W.  U44. 

1 57  (Mo.App.)  A  purchaser  of  goods  shipped 
subject  to  the  consignor's  order,  with  draft  at- 
tached, before  honoring  the  draft,  bae  no  tight 
to  m^tain  replevin  against  the  carrier  to  ob- 
tain poBseasion  ot  the  goods.— BurnsB  t.  St 
Louis  &  S.  r.  B.  Ca.  161  8.  W.  85a 

159  Cl'enn.)  Where  the  draft  originallr  at- 
tached to  a  bill  of  lading  held  by  complainant 
bank  by  transfer,  as  well  as  three  other  drate 
against  the  same  bill,  were  dishonored  and  taken 
up  by  the  maker  before  the  fifth  draft  was  made, 
at  which  time  the  bill  which  covered  a  domestic 
shipment  was  more  than  three  months  old,  JbeM. 
that  the  bank  was  not  an  innocent  transferee  of 
the  bill  of  lading.— Foarth  Nat  Bank  t.  Nash- 
ville, C.  &  St  L.  By.  Co.,  l«l  B.  W.  1144. 

S  69  (Tenn.)  Thoi^  a  railroad  cmnpanj 
wrongfully  delivered  grain  without  the  surren* 
der  of  the  bill  of  lading,  the  consignor  had  no 
right  of  action  against  It  where  they  were  not 
injured  because  they  had  received  payment  for 
their  goods. — Fourth  Nat  Bank  v.  KashvillflL  Gw 
&  St.  L.  By.  Co.,  161  S.  W.  1144. 

In  an  action  by  the  holder  of  a  bill  of  lading 
for  surrendering  freight  without  presentation  «E 
the  bill  of  lading,  evidence  held  to  show  that 
defendant's  negligence  was  not  the  proximate 
cause  of  the  bank's  loss.- Id. 


(F)  Loss  of  or  Injmry  to  OooAs. 

I  132  (Tez.CivApp.)  There  is  no  presumption 
that  property,  when  delivered  to  a  carrier  for 
carriage,  was  in  the  same  condition  as  when  de- 
livered to  the  consignee,  where  there  was  evi- 
dence that  it  was  in  good  oonditloD  when  de- 
livered to  tfae  company  and  was  damaged  wben 
delivered  to  the  consimee.— Bfiaeonri,  K.  A  T. 
Ry.  Co.  of  lexas  t.  Western  Antomatlo  IClule 
Co.,  161  S.  W.  38U 
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f  134  (Tex.CiT^pp.)  Bridence,  in  ao  action 
for  damase  to  a  piano  while  being  shipped  on 
defendant's  railroad,  Aeld  to  auatain  a  finding 
of  ownership  of  the  piano  in  plaintiff. — ^MIb- 
soari,  K.  &  T,  Ey.  Co.  of  Texas  v.  Western 
Automatic  Mosic  Co..  161  S.  W.  380. 

CJ>  CharvcB  mmA  Ummm. 

f  194  Cl^CivJlpp.)  As  a  mle  a  constoior 
with  whom  a  contract  of  shipment  la  made  is 
Impliedly  liable  for  the  freight  charges,  irre- 
spective of  whether  he  is  owner. — Chicago,  R.  I. 
A  G.  Ry.  Co.  V.  Floyd,  161  S.  W.  954. 

While  a  conaigDor  is  ordinarily  liable  for  the 
freight  charges,  if  the  owner  Is  the  real  con- 
aignor,  and  the  person  making  the  shipmeDt,  to 
the  carrier's  knowledge,  only  acts  aa  the  con- 
signor's agent,  the  owner,  and  not  his  agent,  is 
liable  for  the  freight  charges.— Id. 

XT.  OABBXAGE  OF  PAS8BNOEBS. 

<A)  BelatloM  Between  Carrtev  mnA  Pm- 
■enver. 

I  239  (Ark.)  Under  the  statutes,  a  person  who 
goes  to  a  railroad  station  for  the  pui^poee  of 
becom^  a  Mssenger  on  a  traliL  bnt  is  given 
no  opportunity  to  purchase  a  ticket,  has  the 
right  to  board  the  train  aa  a  paasenmr  without 
a  ticket— St  Louia,  I.  M.  &  S.  J^.  Co.  T. 
Green.  161  S.  W.  148. 

S24I  (Mo.App.)  A  railway  postal  clerk  is  a 
passenger.— Farmer  v.  St  Loais.  I.  M.  &  S.  By. 
Co.,  161  8.  W.  827. 

{  246  {Ark.)  In  an  action  for  personal  injn- 
riea,  evidence  held  to  show  that  plaintiff  before 
attempting  to  board  a  train  was  given  no  op- 

Krtunity  to  purchase  a  ticket. — St  Iionia,  I. 
,  ft  S.  Ry.  Co.  T.  Green,  161  S.  W.  148. 

(D)  PeraoHal  Injnrlea. 

S  280  (Mo.App.)  A  mall  clerk  assnmea  the 
risk  of  injuries  incident  to  his  tran^rtatloD 
in  a  mail  car,  though  the  carrier  Is  required  to 
«xen^  towud  him  IJie  same  high  degree  of 
care  generally  imposed  In  favor  of  passengers. 
— Farmer  t.  8t  Louia,  I.  M.  ft  8.  By.  Co.,  161 
8.  W.  327. 

i  286  (Ark.)  Railroad  compauies  must  keep  in 
a  safe  condition  all  rarts  of  their  platforms  and 
approaches  thereto  to  which  the  pabUc  would 
naturally  resort,  and  all  parts  of  their  station 
grounds  reasonably  near  to  the  platform  where 
passengers  boardiog  or  leaving  trains  would 
ordinarily  be  likely  to  go.— St  Louia  ft  S.  F. 
B.  Go.  V.  Orider,  161  3.  W.  10S2. 

1286  (Tez.Civ.App.)  A  railroad  compauy 
which  maintains  an  aniichted  and  unguarded 
station  platform  elevated  four  or  five  feet  above 
the  ground  is  guilty  of  negligence  towards  its 
passengers.- Stamp  v.  Eaatern  By.  Co.  of  Mew 
Mexico,  161  S.  W.  4fi0. 

1287  (Ark.)  A  railroad  company  denying  an 
intending  passenger  opportunity  to  purchase  a 
ticket  and,  on  his  attempting  to  board  the 
train  without  one,  told  him  to  go  back  and  pro- 
cure one,  held  bound  to  give  him  a  reasonable 
time  to  do  so. — St.  Louis,  I.  U.  &  8.  Ry.  Go. 
V.  Green,  161  S.  W.  148. 

1 290  (Tex.Civ.App.)  A  carrier  of  passengers 
must  furnish  a  reasonably  aafe  ear  and  ex* 
ercise  the  hifheet  degree  of  care  to  ascer- 
tain and  repair  defects  in  the  car,  as  by  fur- 
nishing  an  experienced  inspector,  etc. — St 
Louia  Southwestern  Ry,  Co.  v.  Moore,  161  S. 
W.  378. 

}298  (Mo.App.)  A  passenger  on  a  freight 
train  necessarily  assumes  the  risk  of  perils  aris- 
ing from  jolts,  jars,  or  lurches  ordinarily  inci- 
dent to  the  operation  of  such  trains. — Farmer  v. 
St  Louis.  I.  M.  ft  S.  Ry.  Co.,  161  S.  W.  327. 

1 307  (Tex.Civ.App.)  Where,  before  state- 
hood, a  railroad  company  in  the  territory  of 


New  Mexico  gave  plaintiff  a  pass  for  an  in- 
trastote  trip,  a  conmtion  in  the  pass  exempting 
the  company  from  all  liability,  whether  caus- 
ed by  its  own  ne^Urance  or  not,  was  valid. — 
Stomp  V.  Eastern  Ky.  Co.  of  New  Mexico,  161 
S.  W.  460. 

A  pass  given  as  a  gratuity  Is  none  the  less  a 
free  pass  because  the  carrier  requires  the  per- 
son to  sign  an  agreement  exempting  it 
from  liability  for  Injuries. — Id. 

A  pass  given  by  a  railroad  company  to  the 
mother  of  one  of  its  employes  is  none  the  less 
a  free  paaa  because  the  giving  of  such  pasa 
was  customary,  where  the  em^oy6  could  not 
have  recovered  in  ease  of  the  carrler*B  retus- 
aL— Id. 

{316  (Tez.Civ.App.)  In  an  action  by  a  pas- 
senger who  fell  while  alighting  from  a  train 
from  her  dress  catching  upon  something,  where 
there  was  no  showing  that  it  caught  on  any 
projection  upon  the  platform,  the  doctrine  of 
res  ipsa  loquitur  does  not  raise  an  inference  of 
neg]igeo(%.— Outf,  C.  &  S.  F.  Ry.  Co.  v.  Davis. 
161  S.  W.  932. 

While  a  railroad  company  must  exercise  a 
high  degree  of  care  to  furnish  suitable  cara  and 
platforms,  it  is  not  an  insurer  in  this  respect 
and  one  injured  upon  a  car  platform  has  the 
burden  of  proving  the  company's  negligence.^. 

Id. 

{317  (Ark.)  In  an  action  for  personal  inju- 
ries while  atteinpting  to  board  a  moving  train, 
advice  of  defendant's  agent  to  board  the  train 
and  his  offer  of  help  held  admissible  on  the 

Juestion  <A  negligence. — St.  Louis,  I.  M.  ft  S. 
ty.  Co.  V.  Green,  161  8.  W.  148. 
{317  (Ark.)  In  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  a  car,  evidence 
that  track  was  in  bad  condition  about  five 
mtmths  aft»  the  accident  held  admissible  to 
show  the  condition  of  the  track  at  the  time  of 
the  accident— St  Louis,  I.  M.  ft  S.  B.  Go.  v. 
Thurman,  161  S.  W.  1^ 

1 318  (Arfc.)  Evidence  held  to  warmnt  finding 
tliat  the  station  platform  was  one  which  pas- 
sengers would  be  likely  to  use,  and  that  defend- 
ant's duty  was  not  discharged  by  having  a  safe 
waiting  room  and  a  safe  approach  therefnim  to 
the  train^St  Louis  &  S.  JP.  B.  Gow  t.  Oridw, 
161  S.  W.  10S2. 

{318  (Tez.Giv.App.)  In  an  action  for  injuries 
received  by  a  ]>as8enger  who  fell  while  alighting 
from  a  car,  a  judgment  in  her  favor  cannot  be 
upheld,  where  the  testimony  showed  that  the 
accident  was  as  reasonably  attribntoble  to  a 
nonactionable  canae  as  to  uie  cmipany's  n«li- 
gence.— Gulf,  G.  ft  8.  F.  I^.  Co.  v.  Davis,  161 
S.  W.  93a. 

S320  (Ark.)  Whether  defendant  should  be 
charged  with  knowledge  that  the  platform 
through  which  plaintiff  fell  and  which  was  in- 
tended for  freight  would  be  used  by  passengers 
was  for  the  jury^St  Louis  ft  8.  F.  B.  Go.  v. 
Orider,  161  S.  W.  1032. 

{ 320  (Ark.)  In  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  a  car,  the  ques- 
tion of  the  carrier's  negligence  held  for  the  jury, 
—St  Louis,  I.  M.  ft  8.  B.  Go.  T.  Thurman,  161 
8.  W.  1054. 

{320  (Mo.App.)  In  an  action  by  a  railroad 
mail  clerk  injured  by  a  jar  when  the  engine 
was  coupled.  Held,  that  the  presumption  of  neg- 
ligence arising  under  the  doctrine  of  res  ipsa 
loquitur  was  suflicient  to  carry  the  case  to  the 
jury.— Farmer  v.  St.  Louis,  I.  U.  ft  8.  Ry.  Co., 
161  S.  W.  327. 

{321  (Ark.)  In  an  action  for  personal  injury 
by  falling  through  a  platform  at  defendant's 
station,  which  was  in  fact  intended  for  freight, 
but  was  not  so  designated,  and  was  seldom  so 
used,  held,  that  defendant's  requested  instruc- 
tions as  to  its  duty  to  maintoin  in  proper  con- 
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dltion  were  properly  refueed.— St  Lonla  &  8.  F. 
B.  Co.  T.  Grider,  161  S.  W.  1032. 

1321  (Tex.CiT.App.)  A  apedal  charge  that 
comniOD  carriers  are  beld  to  the  highest  degree 
of  care  in  operation  for  the  protection  of  pas- 
aengera  waa  correct  so  far  ai  it  went— St 
Louis  Southwestern  Ry.  Go.  t.  Hoore,  161  S. 
W.  87a 

(B)  Gomtvitatorr'    KesHvenM    of  Feraon 
Injured. 

{323  (Tez.Giv.App.)  That  a  railroad  com- 
pany owea  the  highest  degree  of  care  to  a  pas- 
senger Dpon  its  premises  will  not  ezcnae  the 
eontribntorr  negligence  of  the  passenger. — 
Stamp  7.  Eastern  Ky.  Go.  of  New  Mexico,  161 
8.  W.  450. 

1327  (Ark.)  A  passenger,  injnred  by  falling 
through  a  platform  while  waiting  at  defendant's 
station  for  a  train,  could  not  recover  therefor  if 
he  failed  to  exercise  ordinary  care  for  his  own 
safety,  which  failure  contributed  in  any  degree 
to  his  injury.— St  Louis  &  S.  F.  B.  Go.  v. 
Grider,  161  S.  W.  1032. 

S  327  (Tex.Civ.App.)  A  passenger,  unfamiliar 
with  a  railroad  station,  in  walking  around  in  the 
dark  is  guilty  of  contributory  negligence  barring 
recoveiT  for  a  fall  from  the  unlighted  and  un- 
guarded platform. — Stamp  v.  Eastern  Ry.  Co. 
of  New  Mexico,  161  S.  W.  460. 

1 330  (Mo.App.)  Where  a  passenger,  orders 
ed  by  the  porter  to  remain  in  the  smokiDK  car, 
remained  without  protest,  and  no  one  knew 
that  the  smoke  was  making  him  sick,  he  conld 
not  recover.— RuBsell  v.  St  Loois  ft  8.  F.  R. 
Co.,  161  S.  W.  688. 

1 347  (Ark.)  A  passenger's  attempt  to  board  a 
moving  train  was  not  necessarily  negligence, 
that  being  a  question  for  the  jury  on  all  the 
circa mstances  of  the  case. — St  Louis,  I.  M.  ft 
S.  Ry.  Co.  T.  Green,  161  S.  W.  148. 

1 347  (AA.)  Ordinary  care  did  not  r«]uire  a 
passenger  as  a  matter  of  law  to  remain  Id  a 
waiting  room  until  the  arrival  of  his  train.— 
St  Louis  ft  8.  F.  R.  Co.  V.  Grider.  161  S.  W. 
10^2. 

(F)  BijMtlou  of  FMS«n«era  and  Intradwi. 

J  353  (Ter.av.App.)  Though  plaintiff  pur- 
chased a  ticket,  yet  if  he  refused  to  deliver  it 
to  the  conductor,  and  informed  him  that  he 
had  no  money  to  pay  his  fare,  the  carrier's 
servants  may  eject  him,  whether  he  waa  intoxi- 
cated or  not.— Texas  Cent  Kj.  Co.  t.  Rose, 
161  8.  W.  387. 

S366  (Tex.Civ.App.)  Where  the  employes  do 
not  know  of  the  intoucated  condition  of  a  pas- 
senger, they  may  act  upon  the  presumption 
that  he  will  exercise  care  to  avoid  injury  .-^Tex- 
as Cent  Ry.  Co.  v.  Rose,  161  S.  W.  387. 

Where  a  carrier  ejected  an  intoxicated  pas- 
senger, its  liability  depends  upon  whether  the 
place  of  ejection  was  such  a  one  as  a  prudent 
person  would  have  conridered  safe  nnder  the 
circumstancee.— Id. 

CARRYING  WEAPONS. 

Bee  Weapons. 

CASHIERS. 

Sm  Banks  and  BanUnt.  H  10ff-U6L 

CEMETERIES. 

See  Appeal  and  Error,  {  172;  Constltational 
Law,  fill  129,  316;  Injunction,  §  128;  Mu- 
nicipal Corporations,  8«  434,  586,  692,  609. 

8  3  (Kv.)  It  is  sound  public  policy  to  protect 
the  sepulcher  of  the  dead. — Cave  Hill  Cemetery 
Co.  V.  Gosnell,  161  S.  W.  980. 

i  3  (Mo.)  Neither  the  state  nor  the  municipal- 
ity can  preclude  itself  from  enacting  laws  pro- 
hibiting Durials  in  places  where  Uiey  constitute 
a  public  nuisance. — Union  Cemetery  Ass'n  t. 
Kansas  City.  161  S.  W.  261. 


'  Where  the  location  of  a  cemetery  to  a  large 
extent  blocked  the  growth  of  one  part  of  a. 
city,  an  ordinance,  enacted,  not  to  protect  the 

Eublic  health,  but  to  benefit  speculators  and 
indowners  in  the  vicinity,  which  prohibited 
subsequent  burials  in  the  caneteir  and  would 
tend  to  work  the  destruction  of  the  cemetery. 
Is  unreasonable,  tyrannical,  and  hivalid. — ^Id. 

I  22  (Ky.)  Under  Ky.  St  i  1336,  the  sanctity 
of  a  burial  ground  does  not  depend  upon  wheth- 
er the _partietilar  portion  la  filled  with  graves.— 
^e  Hill  Gemetezy  Go.  t.  GonieU,  m  &  W. 

CERTIFICATE. 

Sea  Mandamus,  i  79. 

CERTIORARI. 

See  Appeal  and  Bzm,  H  6B9,  664. 

n.  PBOOKEDIROS  AXD  DETER- 
MUTATION. 

164  C^entL)  In  a  suit  to  dissolve  a  corpora- 
tion and  distribute  its  assets,  where  the  pre- 
ferred stockholders  were  not  before  the  court 
it  wonld  be  improper  for  the  court  to  construe 
the  charter  in  relation  to  the  rights  of  the  pre- 
ferred and  common  stoddioldera ;  that  being  a 
moot  queatlon  not  presented  by  the  record. — 
Adams  t.  Chattanooga  Go.,  161  S.  W.  1121. 

CHALLENGE. 

8«e  JaT7,  H  99,  307. 

CHANGE  OF  VENUE. 

SMjMminol  Law,  H  121-1S7 ;  TeniM,  i|  36- 

CHARACTER. 

See  Criminal  Law,  B  S76,  776;  WltiMise%  U 

CHARGE. 

To  jniy,  see  Criminal  Law,  H  760%-8a9;  Trial, 


-296. 


CHARTER. 


See  Colleges  and  Universities,  J  9;  Manidpal 
Corporations,  H  14r-17.  692,  ioo. 

CHAHEL  MORTGAGES. 

See  Estoppel,  I  87 ;  Homestead,  {  108 ;  Usury. 
I  80. 

X.  BEQUISITES  AMD  TAUDITT. 
(B)  Form  ud  Contonts  of  lAStrmmemta. 

{  48  (Ark.)  A  chattel  mortgage  describing  the 
proper^  as  the  entire  crop  to  be  raised  on 
plaintive  t&xm  in  Faulkner  county,  or  else- 
where in  tliat  coun^,  is  sufficiently  definite  to 
give  all  persona  notfce  of  the  Uaa  on  any  crop 
raised  hy  the  mortgagw  on  defendant's  land 
in  the  eotmty.r-StoTtha  t.  Smith,  161  S.  W. 
183. 

in.  oomTRiroTioir  ahd  opbbju 

TIOK. 

(D)  Uea  mmM.  PrtovHr- 

i  138  (Tex.Civ.App.)  In  view  of  Rev.  Civ.  St 
1911,  ait  6476,  giving  a  landlord  a  preference 
lien  upon  crops,  etc.,  for  rent  held,  that  a  land- 
lord's lien,  operative  before  the  taant*s  crop 
was  planted,  was  superior  to  the  lien  <tf  a  pre- 
viously exeented  chattel  mortgage.— Ivy  t.  Pagh. 
16li:W.988; 

rr.  BIOKT8  AHD  I.tABtKmBB  OT 
FABTIBS. 

i  170  (Tex.Giv.App.)  Whoever,  with  actual  or 
constructive  notice  of  the  chattel  mortgage,  is 
directly  or  indirectly  the  instrumentality  th rough 
which  a  cftnversion  of  mortgaged  pn^erty  is- 


Digitieed  by 


Google 


1219 


INDEZ-DIOBST 


flfwUnatloHB 


bronght  about  Is  Uable  for  Cbe  conrenlcHi.— 
Nans  T.  Fadgitt  Bros^  161  8.  W.  921. 

VX.  ABnomiEKT  OF  MOaTOAGE  OB 
DEBT. 

1204  (Tez.CiT.App.)  Uoder  Rev.  CIy.  St 
1911,  art.  6681,  providing  that  all  penona  ihall 
be  charged  by  uie  registration  of  a  chattel  mort- 
gage with  notice  thereof  and  of  the  rights  of 
mortgagee's  asBignee,  and  article  6659  reqairing 
a  mortgage  to  be  satisfied  by  acknowledging  sat- 
isfaction iip<m  the  registry,  the  failure  of  the 
purchaser  of  chattel  mortgage  notes  to  have 
their  assignment  to  him  recorded  would  not  pre- 
vent one  purchasing  the  property  from  being 
chaqE«d  mth  notice  of  hu  rights  nnder  the 
mortgage^Nnnn  t.  E^idgitt  Bios.,  161  S.  W. 
921. 

VU.  BEIffOVAX.  OB  TBAESFEB  OF 

PBOPEBTT  BT  MOBTOAOOB. 
(A)  BlsUa  u«  LtmblUtfea  at  FsrtlM. 

H  220-222  (Tez.CiT.App.)  mile  a  chattel 
mwtgagor  in  possession  may  sell  the  property' 
in  recognition  of  the  mortgagee's  right,  a  sale 
In  denial  of  snch  right  woold  be  a  conversion 
bf  the  mortgagor.— Nunn  v.  Padgitt  Bros.,  161 
S.  W.  921. 

Where  a  mortgagee  of  chattels  asaigned  the 
mortgage  notes  to  plaintiff  and  subsequently 

f purchased  the  mortg^ed  property,  he  became, 
n  effect  a  mortgagor  in  possession  as  to  plain- 
tiff ;  and  lience  his  subaegnent  sale  of  tiie  prop- 
erty in  denial  of  plalntUrs  rights  was  a  convert 
slon. — Id. 

{  225  {Tez.Giv.App.)  A  sale  by  a  chattel  mort- 
gagor in  denial  of  toe  right  at  the  mortgagee 
would  amount  to  a  conversion  by  the  purchaser 
if  persisted  in  by  him.— Nnnn  t.  Padgitt  Bros., 
161  8.  W.  921. 

That  a  chattel  mortgagor  denied,  when  he  sold 
property  covered  by  a  recorded  chattel  mortgage, 
that  the  property  was  incnmbered  would  not  be 
a  defense  to  the  right  of  the  mortgagee  to  sue 
the  purchaser  of  the  proper^  for  its  conversion 
by  uie  denial  of  such  mortgagee's  rights.— -Id. 

The  fact  that  the  county  clerk  advised  pur- 
chasers of.  property  covered  by  a  recorded  chat- 
tel mortgage  that  the  property  was  not  mort- 
gaged would  not  prevent  toe  purchsBers  of  the 
proper^  from  being  liable  to  the  mortgagee  for 
its  conversion.— Id. 

That  defendant  agreed  to  advance  money  with 
which  to  -purchase  property  covered  by  a  record- 
ed chattel  mortgage  only  on  condition  that  mort- 
gages should  first  convey  to  her  that  she  might 
convey  to  her  son  and  in  that  method  give  her 
what  she  considered  greater  security  for  the 
money  advanced  would  not  prevent  defendant's 
purchase  in  denial  of  the  mortgagee's  rights 
from  being  a  conversion  of  the  property  as  to 
mortgagee.— Id. 

An  assignee  of  notes  secnred  by  a  recorded 
chattel  mortgage  was  not  negligent  in  permit- 
ting the  property  to  remain  in  the  possession 
of  one  who  be  knew  bad  purchased  it  from  mort- 
gagor so  as  to  prevent  him  from  recovering' for 
its  conversion  by  sale,  in  view  of  Rev.  Civ.  St 
1911,  art  6665,  making  chattel  mortgages  void 
against  subsequent  purchasers,  etc.,  unless  regis- 
tered, where  the  property  remains  in  mortgagor's 
possesion. — Id. 

1 229  (Tei.Civ.App.)  Where  the  value  of  con- 
verted property  covered  by  a  recorded  chattel 
mortgage  ezceeds  the  debt,  the  judgment,  in  an 
action  by  a  mortgagee  for  such  conversion, 
ahoold  be  for  the  debt,  and,  if  the  debt  ezceeds 
the  valne  of  the  property,  should  be  for  such 
T^ne.— Nnnn  t.  Padgitt  Bros.,  161  S.  W.  921. 


Vm.  PATBfElTT  OB  FEBFOBMAEOB 
.    OF  OOEDITIOX,  BEI^SE.  AMD 
SATISFACTIOir. 
{241  (Tez.Civ.App.)  Execution  of  larger  note 
by  the  maker  of  a  smaller  note  secured  by  a 


chattel  mortgage,  upon  an  agreement  that  the 
holder  and  mortgagee  would  surrender  the  note 
and  cancel  the  mortgage,  held  to  operate  as  a 
present  cancellation  of  the  mortgage. — ^Hdmke 
T,  Uecker,  161  S.  W.  17. 

Soch  agreement  held,  if  not  a  presoit  cancel- 
lation of  the  mortgage,  to  be  a  covenant  to  can* 
eel  It,  enforceable  in  a  suit  on  the  mortgage 
note.— Id. 

On  facts  stated,  held,  that  the  holder  of  a 
larger  note  executed  by  the  maker  of  a  smaller 
note  secured  by  a  chattel  mortgage  was  entitled 
to  judgment  on  the  larger  note,  with  foreclosure 
of  the  mortgage  to  the  eztent  of  the  smaller 
note.— Id. 

CHURCHES. 

See  Religious  Societies. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Orimtaial  Law.  |  784;  J1117,  g  107. 

CITATION. 

See  Froees& 

CITIES. 

See  Municipal  Ckirporations. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Bzecntors  and  Adndnlstratota,  U  221-227 ; 
Jnstioes  of  the  Peace,  I  91. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Insane  Persons,  |  26 ;  Judgment,  |  460. 

COLLATERAL  INHERITANCE  TAXES. 

See  Tazatlon,  |S  867.  893. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLEGES  AND  UNIVERSITIES. 

See  Torts,  5  10. 

i  9  (Ky.)  College  authorities  may  make  any 
regulations  for  their  government  wUch  a  parent 
could  make  for  the  same  purpose  witbout  in- 
terference from  the  courts,  uxiless  the  regula- 
tions are  unlawful  or  agamst  public  policy. — 
Gott  V.  Berea  College,  161  S.  W.  204. 

A  college  may  prescribe  requirements  for  the 
admission  of  students  and  rules  of  conduct  gov- 
erning them,  unless  it  is  supported  by  public 
appropriations,  and  then  a  student  entering  col- 
lege impliedly  agrees  to  confonn  to  such  rules. 

Under  Its  charter  provisions,  held,  that  Berea 
College  could  adopt  a  rule  prohibiting  its  stu- 
dents from  entering  eating  nouses  and  places 
of  amusement  in  the  town,  not  controlled  by  the 
college,  on  pain  of  dismissal. — Id. 

Even  if  such  rule  was  unreasonable,  one  who 
ran  a  restaurant  near  the  campus,  which  was 
largely  patronized  by  students,  bat  who  had 
no  children  in  the  scliool,  could  not  object  to 
such  role.- Id. 

COLOR  OF  TITLE. 

8«e  Adverse  Possession.  S  100. 

COMBINATIONS. 

See  Monopolies,  {  12. 
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COMITY. 

See  Courts,  |  611. 

COMMERCE 

See  Master  and  Servant,  S  86 ;  Pleading,  f  369. 

n.  SUBJECTS  OF  BEGITLATIOir. 

S  IS  (Tenn.)  "Commerce"  amooR  the  states 
cODBlsts  of  Intercourse  and  traffic,  including  the 
transportatioD  of  persons  and  property,  as 
well  as  the  purchase  and  exchange  of  commodi- 
ties.—Interstate  Amusement  Co.  t.  Albert,  161 
S.  W.  488. 

A  contract  to  famish  theatrical  companies 
as  agent  to  the  owners  of  varioas  theaters  for 
a  certain  sum  and  a  percentage  of  the  amomit 

paid  the  actors,  by  which  complainant  agreed 
to  furnish  such  companies  for  defendant's  thea- 
ter, field  not  to  involve  interstate  commerce. 
-Id. 

I  27  (Ky.)  In  an  action  for  death  of  a  rail- 
road employ^,  train  on  which  he  was  at  work 
held  not  engaged  in  interstate  commerce  at  the 
time  he  was  killed,  end  hence  plaintiff  was  not 
entitled  to  maintain  an  action  under  the  fed- 
eral Employers'  Liability  Act— Louisville  &  K. 
R.  Co.  T.  Strange's  Adm'x,  161  S.  W.  239. 

1 27  (Ky.)  A  brakeman  engaged  in  switching 
cars  for  transportation  from  one  state  to  an- 
other is  engaged  in  interstate  commerce,  though 
the  train  on  wliich  he  is  employed  runs  only 
between  two  poiots  in  a  state.— NaahvUle  C  & 
St  L.  Co.  T.  Banks,  161  S.  W.  654. 

1 47  (Tex.Civ.App.)  In  case  of  a  passenger 
traveling  on  a  pass  good  from  one  point  in  the 
territory  of  New  Mexico  to  another  point,  there 
is  no  interstate  carriage  or  question  of  Inter- 
state commerce. — Stamp  v.  Kastern  By.  Co. 
of  New  Mexico,  161  S.  W.  450. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Drains,  i  17;  Levees,  H  2-34. 


COMMISSIONS. 


See  Brokers. 


COMMON  LAW. 

See  Bvidenoe,  S  80;  libel  and  f^laoder,  I  1%  ; 
Monopolies,  )t  12;  Pleading,  §  369;  Railroads, 
199;  Sodomy,  S  6;  Street  Uailroads,  |  81; 
Telegraphs  and  Telephones,  |  84;  Wills.  § 
838. 

S  1 1  (Ma)  Georgia  is  one  of  the  states  oiig- 
inally  under  the  common  law.— Armor  t.  E^ey, 
161  B.  W.  829.  * 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  fiS  249-273;  Vendor 
and  Purchaser,  {  229, 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  §  101. 

COMPENSATION. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, S  308 ;  District  and  Prosecnting  Attor- 
neys, g  6;  Illminent  X>omaln,  H  79-172;  Par- 
tition, I  85. 

COMPETENCY. 

See  Evidence,  8  539Vj;  Jory,  99.  107;  Wit- 
nesses, il  143-103. 


COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREOim 

See  Compromise  and  Settlement 

COMPROMISE  AND  SEnLEMEKT. 

See  Attorney  and  Olentt  {  190;  Pt^wc: 
Belease. 

S23  (T^.CiT.App.)  Eridence,  in  ts  t::>i 
upon  a  turpentine  contract  Mi  not  tai  nSiii 
a  finding  that  plaintiff  accepted  defeixlut'i  j:- 
der  for  money  in  full  settlement  of  ima-* 
for  the  breacbv— Conn  v.  Bosamond,  Itil  i. 
W.  78. 

COMPUTATION. 

See  limitation  ot  Actions.  Si  47-1311 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCLUSION. 

See  Pleading,  U  8.  192.  214. 

CONCLUSIVENESS. 

See  Appeal  and  Bnor.  |  1241;  Jodgmab  li 
693-716. 

CONDEMNATION. 

See  Eminent  Domain. 

QONFESSION. 

See  Criminal  Law.  SS  517,  61& 

CONFIDENTIAL  RELATIONS. 

See  Wibaesses.  |  193. 

CONFLICT  OF  UWS. 

SM^Ei^^tionB^2;  Statutes,  I  79;  run?. 

CONNECTING  LINES. 

See  l^degrapbs  and  Telephones,  {  tSS. 

CONSIDERATION. 

See  BUla  and  Notes,  M  94,  497:  Contract*.  H 
71, 101-142.  237;  Deeds,  f  17;  Exchange  d 
Property,  i  S. 

CONSPIRACY. 

See  Abatement  and  Revival,  i  30;  Injaortino. 

JS  101,  114;  Monopolies,  |  12;  New  Tm.. 
72. 

I.  ClVn.  T.TABIT.ITT. 

(A)  AetB  Conatltvtin*  Consplrftey  U- 
■bllltT  Therefor. 

8  I  (Ho.App.)  A  combination  of  two  or  ini>K 
persons  by  some  concerted  action,  cither  tor 
the  purpose  .of  accomplishing  an  unlawful  «t 
or  for  the  purpose  oi  accomplishing  a  Ukiu 
act  by  unlawful  means,  constitutes  a  conspir*- 
cy.— Clarkson  t.  Laiblan,  161  S.  W.  660. 

fi  8  (Mo.App.)  It  is  unlawful  for  severtl  pe^ 
BODS  to  conspire  to  oppress  another  throuSB 
substantial  injury  to  nis  lawful  business  ot 
means  of  livelihood,  as  by  coerdng  his  emi^tfftf 
to  discharge  him  and  to  cancel  a  subcontrsct' 
Clarkson  t.  Laiblan,  161  S.  W.  660. 

<B)  A«tlOHB, 

S  19  (Mo.App.)  In  an  action  against  the  bna- 
ness  agent  and  other  officers  of  a  union  for  con- 
spiracy, plaintiff  had  the  burden  of  proof  tbit 
the  other  defendants  conspired  with  or  were  k- 
sponsible  for  or  ratified  the  business  aieata 
acts.-<;iarksoik  t.  Oarrer*  161  8.  W.  001 
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CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Adverse  Possession.  X  7 ;  Counties,  !|  64, 
127,  190;  Courts,  j  200%:  Criminal  Law, 
1  1206;  Death,  S  9;  Elections,  t  65;  Emi- 
nent Domain,  f  2;  Jury,  S  24;  licenseB,  J  7; 
Mandainufl,  S  79;   Monopolies,  8  2 ;  Munici- 

Sl  Corporations,  H  73,  611,  86S,  SOT ;  Nav- 
Lble  Waters,  S  1 ;  Physicians  and  Surgeons, 


fi  11:  Railroads,  S  99;  Searches  and  Seizures 
12;^  Statutes.  {}  5,  79,  141;  Taxation,  ft 
29,  38,  47;  Telegraphs  and  Telepfaonea,  i  10. 

n.  OOltTBTrOTlOlT,  OPEItATIOW, 

STrrVTIONAl.  PBOVUIOHB. 

I  40  (Ky.)  When  the  Constitution  has  express- 
ly denied  the  Legislature  the  right  to  require  a 
particular  thing  to  be  done,  it  cauoot  by  indi- 
rection require  it  to  be  done  by  attaching  it  as 
a  condition  to  the  exercise  of  some  otber  power 
granted.— Kenton  Water  Co.  t.  City  of  Coring- 
ton,  161  8.  W.  98a 

$42  (Ky.)  One  who  is  not  intereated  in  the 
subject  of  a  statute,  and  is  not  injuriously  af- 
foc-ted  thereby,  cannot  attack  its  proviaions.— 
City  of  Newport  t.  Merkel  Broi.  Co.,  161  S. 
W.  549. 

1 42  (Ky.)  The  rale  that  the  obligation  of  a 
ctmtract,  TaHd  when  made  by  the  laws  of  the 
state  as  then  construed,  cannot  be  Impaired  by 
any  subsequent  decision  of  its  courts  altering  its 
construction  cann6t  be  invoked  by  a  party  going 
into  court  as  a  confessed  violator  of  the  law, 
and  asking  relief  from  a  condiUon  resulting 
from  its  willful  violation  of  a  penal  statute. 
--OliTer  Oo.  t.  LonlsvlUe  Realty  Co.,  161  S.  W. 
670. 

§  46  (Ky.)  A  constmctton  which  will  uphold 
an  act  is  to  bepreferred  to  one  which  would 
render  it  void.— Flynn  v.  Barnes,  161  S.  W.  523. 

S  46  (Mo.)  A  statute  will  not  be  held  uncon- 
stitutional unless  there  is  no  reasonable  doubt- 
Board  of  CtHn'rs  of  XnberculosiB  Hospital  Dist 
of  Buchanan  County  v.  Peter,  161  S.  W.  1165. 

i  46  (Tenn.)  A  presumption  is  always  In  favor 
of  the  const! to  tionality  of  an  act— State  t. 
Woollen,  161  S.  W.  1006. 

m.  PIBTBIBUTIOg  OF  OOVEBN- 
■mnPAl.  POWEBg  AHD 

jt'unononv. 

(A)  I«slslatl'*'*  Powera  and  Delesatton 
Tbereof. 

I  60  (Mo.)  The  state  cannot  surrender  or  bar- 
gain away  its  police  power.— Union  Cemetery 
Ass'n  T.  Kansas  City,  161  S.  W.  261. 

I  63  (Ky.)  LeglalatiTe  power  to  assume  con- 
trol and  supervision  of  the  highways  of  the 
state  may  be  delegated  to  a  subdi^Bltm  of  the 
state.— Christian-Todd  Telephone  Go.  t.  Com- 
monwealth, lei  S.  W.  543. 

(B)  Jadlelal  powers  and  FnB«tl«as> 

i  70  (Ky.)  Courts  can  only  pass  upon  the  va- 
lidity of  a  statute  and  have  nothing  to  do  with 
its  wisdom.— Kenton  Water  Co.  v.  City  of  Cov- 
ington, 161  S.  W.  988. 

i  75  (Tex.Civ.App.)  In  a  lult  to  foreclose 
▼endor^s  lien  notes  on  land,  where  there  were 
several  who  claimed  the  surplus,  if  any,  after 
foreclosure  sale,  it  was  improper  for  the  court 
to  direct  a  sheriff  to  pay  the  surplus  proceeds 
to  such  person  as  he  might  conclude  was  the 
equitable  owner  of  the  land;  that  question  be- 
ing a  judicial  one,  and  the  court  having  no  right 
to  delegate  Its  authority.— Brown  v.  Bay  uty 
Bank  £  Trust  Co.,  161  S.  W.  23. 


VH.  OBXJOATXOIT  OF  GOKTBAGTS. 

(A)  Powers  of  States  tn  General, 

S  lis  (Tenn.)  The  matter  of  proper  crossings 
of  streets  over  railroads  is  one  within  the  po- 
lice power,  future  exercise  of  which  a  city  can- 
not bargain  away,  so  that,  notwithstanding  a 
prior  contract  of  a  city  with  a  railroad  to  main- 
tain a  bridge,  Acts  1907,  c.  149,  {  25,  empower- 
ing the  city  to  require  the  company  to  build  a 
new  bridge,  and  an  ordinance  pursuant  thereto, 
do  not  contravene  Const  U.  S.  art.  1,  S  10, 
forbidding  laws  impairing  obligation  of  con- 
tracta— City  of  Chattanooga  T.  Soathem  Ry. 
Co.,  161  S.  W.  1000. 

1116  (Ky.)  The  obligation  of  a  contract,  val- 
id when  made  under  the  laws  of  the  state  as 
then  expounded,  cannot  be  impaired  by  any  sub- 
sequent decision  of  the  courts  altering  the  con- 
strnction  of  the  law.— Oliver  Co.  T.  Louisville 
Realty  Co..  161  8.  W.  570. 

(B)  Oontracts  vf  ftates  m«  Mnmlelvali- 
tles. 

S  129  (Mo.)  The  state  cannot  preclude  itself 
by  a  cbaxter  to  a  cemetery  association  from  en- 
acting laws  prohibiting  burials  in  places  where 
they  constitute  a  public  nuisance. — Union  Ceme- 
tery Ass'n  V.  Kansas  City,  161  S.  W.  261. 

IX.  PBIVHJBOn  OB  immujiitius. 

Airo  CI.ASB  IXOIBXJiTIOK. 

i  205  (Ark.)  Acts  1913,  p.  1118,  prohibiting 
nonresidents  from  hnntiDg  and  fishing  in  spec- 
ified counties,  violative  of  Ark.  Const  art 
2,  8  18.— Lewis  v.  State,  161  S.  W.  164. 

Regulations  of  the  propuatlon  and  preserva- 
tion of  wild  game  and  fish,  for  the  ase  of  the 
public,  must  bear  with  equal  weight  on  all 
members  of  the  community  alike. — Id. 

Where  neeesaity  for  the  preservation  of  wild 
game  and  fish  exists  in  certain  territories  of  the 
state,  they  may  l>e  segregated;  but  the  privi- 
leges of  taking  and  unng  fish  and  game  tiiere- 
in  must  be  extended  to  the  people  of  the  state 
ontaide  the  territory  on  tiie  same  terms  as  are 
prescribed  for  those  rending  within  the  terri- 
tory,— Id. 

|20S  (Ky.)  Ky.  St  I  319,  prohibiting  any 
church  or  society  of  Christians  from  taking 
more  than  60  acres  of  land,  applies  to  ail  re- 
ligious organisations  of  whatever  faith,  and 
not  to  societies  of  Christians  only,  and  hence 
is  not  discriminatory  against  Christians.— 
Compton  T,  Moore,  161  S.  W.  540. 

XX.  DUE  PBOOE8S  OF  X.AW. 

S30I  (Mo.)  Rev.  St  1909,  {  6425.  providing 
that  when  a  person  shall  die  bom  an  injury  re- 
ceived through  the  negligence  of  any  person  en- 
gaged in  running  a  locomotive,  car,  etc.,  the 
owner  of  the  vehicle  shall  pay  aa  a  penalty, 
etc.,  the  sum  of  not  less  tiian  $2,000  and  not 
exceeding  $10,000,  in  the  discretion  ot  the  jury, 
held  not  to  deprive  one  of  his  property 'with- 
out due  process  of  law.— Lueders  T.  St  Iiouis  & 
S.  F.  R.  Co.,  161  S.  W.  1159. 

{312  (Tex.Civ.App.)  The  enforcement  of  a 
judgment  obtained  against  property  of  a  non- 
resident on  levy  of  an  attachment  is  not  a  dep- 
rivation of  property  without  due  process,— 
Baker  v.  Hahn,  IQl  S.  W.  443. 

S3I6  (Mo.)  For  the  Supreme  Court  to  ren- 
der a  decree  settling  the  duty  of  plaintiff,  a 
cemetery  association,  to  lot  owners,  as  to  the 
care  of  their  lota,  when  the  issue  was  not  rais- 
ed beiow  and  the  lot  owners  were  not  even 
parties,  would  work  a  deprivation  of  plaintiflTs 

gtoperty  without  due  process  of  law. — Union 
lemetery  Ass'n  v.  Kansas  City.  161  S.  W.  261. 
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CONSTRUCTION. 

See  Chattel  Mortgages,  f  138;  Goiutltntional 
lAw,  K  40-18;  Gontraeta,  H  IfiS.  176; 
Deeds,  U  93,  97;  Qoanuttj,  V  36;  Insvi^ 
ance,  {|  140-179^. 

CONTEMPT. 

See  Habeas  Oorpu^  {  92. 

X.  ACTS  OR  OOiroUOT  OOHBTITirr- 
INO  OOITTEIKPT  OF  C017BT. 

f  10  (Tex.Cr.App.)  The  mere  act  of  the  cona- 
ty  attorney  in  stating  in  the  presence  of  the 
court  that  he  severed  bis  connection  with  the 
case  held  not  to  jaatify  a  fine  for  contempt.— 
Ex  parte  Coffee,  181  S.  W.  976. 

H.  POWER  TO  PTOI8H.  AMD  PBO- 
GEEDINOS  THEREFOR. 

1 36  (Ark.)  The  mayor  of  an  incorporated 
city,  under  Kirby's  Dig.  S  5686,  merely  giving 
him  the  powers  and  Jarisoictlon  of  a  justice  of 
the  peace,  has  no  power  to  punish  for  contempt 
except  that  committed  in  the  presence  of  the 
court  or  in  disobedience  of  its  process,  nnder 
section  726,  relating  to  all  Inferior  courts  in 
the  absence  of  statute  conferring  more. — Bx 
parte  Patterson,  161  S.  W.  173. 

S  44  (Tex.Cr.App.)  It  is  essential  to  the  pow- 
er to  punish  for  contempt  that  the  court  have 
jurisdiction  of  the  subject-matter  and  the  per- 
son and  authority  to  render  a  judgment  upon 
tiie  facts.— EJx  parte  Coffee,  161  S.  W.  976. 

{66  (Tex.Cr.App.)  Appeal  will  not  lie  from 
a  judgment  in  proceedings  in  accordance  with 
Code  Cr.  Proc.  1911,  art  628  et  seq.,  fining  one 
for  contempt  of  oonrt  In  refnsinc  to  obey  a 
snbpcena.— Pegram      State,  161  S.  W.  458. 

CONTINUANCE 

See  Criminal  Iaw,  U  684-OOa  1052,  1161. 

S  12  (E[y.)  It  was  not  error  to  overrule  de- 
fendant's motion  for  a  continuance  for  the  sich- 
ueBB  and  absence  of  its  chief  counsel,  where  it 
was  ably  represented  br  two  other  attorneys.— 
liOQisvifle,  H.  &  St  L.  By.  Co.  t.  WUaon's 
Ex'x.  161  8.  W.  613. 

S  33  (Ky.)  Denial  of  a  motion  for  continn- 
ance  for  absence  of  a  witness  was  not  error, 
when  the  affidavit  was  read  as  the  witness' 
deposition  and  substantially  tiie  same  facts 
were  proven  by  other  witoesses.— Chesapeake  it 
O.  Ry.  Co.  V.  Weddington's  Adm'r,  161  S.  W. 
208. 

i  33  (Ky.)  Under  Civ.  Code  Prac  f  315,  the 
trial  court  did  not  abuse  its  discretion  in  re- 
fusing a  continuance,  where  the  affidavit  was 
read  as  the  deposition  of  the  absent  witness.— 
Louisville.  H.  &  St  !«.  By.  Co.  v.  WUwni'a  Bx'x, 
161  S.  W.  613. 

CONTRACTS. 

See  Alteration  of  Inatromenta;  Appeal  and 
Error,  §  173 ;  Bills  and  Notes :  Cancellation 
of  Instruments;  Carriers^  56.  194;  Chat- 
tel Mortgages;  Compromise  ana  Settlement; 
Constitutional  I^w,  H  42.  115-129 ;  Corpora- 
t*pn%  it  827.  m,  667,  669 ;  d)anti&,  SS 
118-127,  196;  Covenants;  Damages,  S|  62, 
124;  Deeds:  Estoppel,  %  107;  Evidence,  SS 
441,  448 ;  Exchange  of  Property ;  Frauds, 
Statute  of ;  Guaranty ;  Husband  and  Wife, 
i  25 ;  Indemnity  ;  Injunction,  |  68 ;  Insur- 
ance ;  Interest ;  Justices  of  the  Peace,  C  01 ; 
Landlord  and  Tenant,  §  223  ;  Lotteries,  8  12  ; 
Master  and  Servant,  H  20-41;  Mechanics' 
Liens ;  Mon^  Lent ;  Monopolies,  J  12 ; 
Mortgages ;  Novation ;  Partition,  §{  22,  114 : 
Partnership ;  Payment ;  Pledges ;  Principal 
and  Agent;  Principal  and  Surety;  Reforma- 
tion of  Instruments ;  Release ;  Sales ; 
Schools  and  School  Districts,  g  1.36 ;  Specific 
Performance ;     Stipulations ;     Subrogation ; 


^legraj^  and  Telephones,  11  34.  66 ;  Trial, 
«  89,  967136,  191.  219f2«;  Uaniy,  H  ^ 
80,  116;  Vendor  and  Purchaser;  venue,  | 
21 ;  Warehousemen ;  Waters  and  Water 
Courses,  |  183;  Witnesses.  1 144;  Work  and 
Labor. 

I.  REQUISITES  AHD  VAUDITT. 
r    <A)  Nature  and  BlMeRtlala  la  Gea«val. 

1 10  (Ky.)  A  want  of  mutuality  in  tbB  tenns 
of  a  contract  la  no  defense  In  the  case  of  an 
executed  contract— Victoria  Llmeatona  Go.  t. 
Hinton,  161  S.  W.  1109. 

S  to  (T6x.Civ.App.)  A  stipulation,  in  a  con- 
veyance of  trees  on  certain  land,  that  the 
agreed  time  for  removing  them  may  be  extend- 
ed as  long  as  the  boyer  '*mur  want"  upon  pay- 
ment d  a  certain  ren^  la  not  nniuitmL— 
Davla  T.  Conn,  161  S.  W.  30l 

(D)  Conslderatloa. 

871  (Ark.)  An  agreement  not  to  exercise  a 
legal  right  is  a  sufficient  consideratlm  b>  anp- 
port  a  contract— Brinkley  Car  Works  ft  Ufa. 
Co.  y.  Cook,  161  B.  W.  1065. 

(B)  Talidltr  of  AmmvaU 

S  94  (Mo.App.)  To  warrant  setting  aside  a 
written  obligation  on  the  ground  of  fraud  there 
should  be  real  fraud  to  excuse  the  edgner  fnmi 
the  failure  to  know  the  contents  of  the  instm- 
ment— Avery  Co.  t.  Powell,  161  S.  W.  335. 

896  (Ky.)  A  transfer  of  property  by  pawns 
mentally  or  physicallT  infirm  to  those  having 
custody  of  them  will  be  set  aside  in  equity, 
where  Infiuence  bas  been  acquired  and  abused, 
or  confidence  reposed  and  betrayed.— McDowell 
T.  Bdwards'  Adm'r,  161  S.  W.  634. 

199  (Ky.)  Evidence  held  to  require  a  fining 
that  a  transfer  of  all  of  deoedent^s  property  a 
few  dajrs  before  his  death,  to  the  husband  of  his 
niece,  In  consideration  of  care,  had  been  obtain* 
ed  ^  undue  Infiuence,  and  waa  thexefore  void.- 
UeDowell  t.  Edward^  Adm'r,  161  8.  W.  634. 

(V)  lAsaUtr  of  Obleet  and  of  CMaMo><- 
attoa. 

8  101  (Mo.App.)  Where  the  parties  intended 
that  a  contract  should  be  governed  by  the  law 
of  a  particular  state,  the  rule  tbat  it  will  be 
presumed  that  the  contract  was  made  with  ref- 
erence to  the  law  which  recognlies  it  as  valid 
does  not  obtain.— J.  I.  Case  Threshing  Mach. 
Co.  V.  Tomlin,  161  S.  W.  286. 

8  1 1 1  (Mo.App.)  Any  agreement  for  divorce, 
or  any  colIateraJ  bargaining  promotive  of  it 
is  void.— McDonald  v.  McDonald,  161  S.  W.  850. 

8  1 17  (Tenn.)  Provfcdon  of  a  contract  of  sale 
of  a  stock  of  goods  and  store  fixtures,  that 
seller  will  not  in  that  town  for  five  years  en- 
gage in  business  in  competition  with  the  bny- 
er,  does  not  "tend  to  lessen  free  and  full  com- 
petition," in  vlolatloB  «f  Acts  1908,  &  140,  |  1. 
-Baird  v.  Smith,  161  S.  W.  494^^ 

8  142  (Mo.App.)  Where  the  acta  <^  parties 
surrounding  the  making  of  a  contract  indicated 
that  they  intended  It  to  be  n>vemed  by  the 
law  of  Missouri  and  not  of  Kansas,  and  the 
testimony  was  not  conflicting,  the  qneatlon  was 
for  the  court.— J.  I.  Case  TbreaUng  Mach.  Oo. 
T.  Tomlin,  161  B.  W.  286. 

n.  OOMSTRirCTIOM  AMD  OFEBA- 
TIOX. 

(A)  General  Ralca  of  Coaatraetloa. 

8  153  (Ky.)  A  construction  of  a  written  con- 
tract which  will  make  it  binding  upon  the  par- 
ties will  be  preferred  to  one  making  It  not  bind* 
ing.— Firat  Nat  Bank  v.  Doherty,  161  S.  W. 
211, 

8  175  CI^x.(MT.App.)  Evidence  as  to  terms  of 

a  contract  for  constmction  of  a  dam  across  a 
creek  to  form  a  fishpond,  held  sufficient  to  sus- 
tain a  finding  that  it  did  not  require  the  con- 
tractor to  buUd  a  foundation  ot  audi  deptJi  and 
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nature  aa  to  pxavent  Uie  watar  Msaping  below 
it— LattlmoEe  t.  Pnckett  &  Wear,  161  9,  W. 


9S1. 


{B)  Parttea. 


i  187  (Ey.)  A  bank  coold  sue  on  a  contract, 
made  for  its  benefit  by  corporate  officers,  to 
be  jointly  bound  to  the  bank  on  the  corpora- 
tion's obligation,  even  If  It  was  a  atraunr  to 
the  consideration.— First  Nat  Bank  t.  Doher- 
ty,  161  S.  W.  211. 

1  187  (Mo.App.)  A  bank  may  enforce  a  con- 
tract whereby  third  persons  agreed  to  assume 

Jiayment  of  a  note  defendants  nad  executed  in 
ts  favor. — Citlzena*  Bank  of  Seiiath  t.  Doug- 
lass, m  S.  W.  601. 

(D)  mmo*  mut  Time. 

1216  (Ey.)  When  the  time  of  service,  onder 
a  contract  for  the  hauling  of  stone  by  barge, 
was  left  indefinite,  either  tarty  conld  terminate 
it  at  any  time. — Victoria  Limeetone  Oo.  t.  Hln- 
ton,  161  S.  W.  1109. 

In  an  action  upon  a  contract  for  the  hauling 
<>£  stone  by  barges  to  average  three  barge  loads 
a  week,  indefinite  as  to  time  of  service,  but  ex- 
ecuted from  Jane  28  to  November  4, 1912,  when 
plaintiff  exercised  his  right  to  terminate  it, 
agreement  as  to  thf  average  number  held  prop- 
erly construed  as  allying  to  the  time  for  whioi 
the  contract  waa  executed,  instead  tor  a 
longer  tiniea~Id. 

Xn.  MODIFIGATXOK  AND  MEBOEB. 

1 237  (Mo^pp.}  A  new  contract  made  in  the 
place  of  an  enatmg  contract  must  be  supported 
Ity  a  consideration,— Qoller  v.  Henseler  Mer- 
cantile OU  &  Supply  Co.,  161  S.  W.  684. 

1238  (Mo.App.)  A  written  contract  may  be 
subsequently  modified  by  a  new  parol  contract, 
— Goller  T,  Henseler  Mercantile  Oil  &  Supply 
<!o..  161  S.  W.  584. 

§  245  (Mo.App.)  All  prior  negotiations  as  to 
the  subject-matter  are  merged  in  a  written  con- 
tract in  absence  of  frauc^  accident,  or  mis- 
take.—Goller  T.  Hanselw  Mercantile  Oil  & 
Supply  Co.,  161  S.  W.  S84. 

V.  PERFORM ANOE  OR  BREACH. 

1323  (Tex.Civ.App.)  In  action  for  refusal  to 
permit  plaintiff  to  perform  contract,  evidence 
AeM  to  make  guestiou  for  jury  as  to  plaintiff's 
abandonment  of  the  contract  before  defendant's 
cancellation  thereof.— Waterman  Lumber  & 
Supply  Co.  V.  Holmes,  161  3.  W.  70. 

VI.  ACTIONS  FOR  BREACH. 

8  328  (Tex.Civ.App.)  Id  an  action  for  ex- 
tractiug  turpentine  on  lands  on  which  defend- 
ants were  not  entitled  to  enter  by  their  lease, 
the  answer,  alleging  that  the  land  leased  con- 
tained less  acreage  than  was  represented,  AeM 
to  state  a  good  aefensei— Conn  T.  Bosamond, 
161  S.  W.  73. 

S  335  (Tex.Civ.App.)  Petition,  In  an  action  by 
a  materialman  against  the  owner  of  a  building 
•on  an  order  given  by  the  contractor,  held  not  fa- 
tally defective  for  failure  to  aver  that  the  con- 
tractor liad  obtained  and  furnished  receipts  for 
materials  used  in  the  oanstmctton.ot  the  build- 
ing BO  as  to  entltie  him  to  the  amount  specified 
in  the  order.— Sweetwater  Lumber  Go.  v.  Ham- 
ner,  161  S.  W.  1075; 

1 342  (Tex.Civ.App.)  In  an  action  for  the 
breach  of  a  contract,  defendant's  allegation  that 
he  Intended  that  a  deposit  ebould  be  the  extent 
of  his  liability,  and  that  tf  the  contract  did 
sot  show  that,  it  was  a  mistake  of  the  parties, 
held  not  sufficient  as  an  allegation  of  mutual 
juistake.— Conn  v.  Bosamond,  161  S.  W.  73. 

S  346  (Mo.App.)  While  the  parties  may  modi- 
fy the  terms  of  an  existing  written  contract, 
recovery  must  be  had  upon  the  original  con- 


tract aa  modified.— OoUer  t.  Henseler  Mercan- 
tile OU  *  Supply  Co.,  161  S.  W.  884. 

1 346  (Tex.Civ.App.)  Under  allegations  of 
fraud  or  mutual  mistake  in  the  execution  of  a 
contract,  evidence  would  be  admissible  to  show 
that  it  did  not  express  the  real  agreement  of 
the  parties  and  to  show  what  the  agreement  In 
fact  was.— Conn  v.  Bosamond,  161  S.  W.  73. 

CONTRADICTION. 

See  Witnesses,  H  879-410. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  {{  86-101. 

CONVERSION. 

See  Trover  and  Converdon. 

S  IS  (Mo.)  TTnder  a  will  which  bequeathed 
$1,000  to  each  of  testator's  three  children,  and 
provided  that  tiie  personal  property  and  cer- 
tain farms  be  sold,  and  that  alter  the  three  chil- 
dren got  their  shares  an  equal  share  should  go 
to  each  living  grandchild,  etc.,  AeM  that  testa- 
tor's intention  was  that  the  property  be  mM, 
and  the  bequest  to  the  children  paw  and  the 
residue  be  equally  divided  among  testator's 
grandchildren.— QmBth  "^tten,  161  S.  W, 
708. 

If  testator  clearly  intended  that  all  of  his  es- 
tate be  converted  into  cash  and  be  distributed 
under  the  will,  equity  will  consider  the  real  es- 
tate aa  money. — Id. 

1 19  (Mo.)  The  equitable  oouveraion  of  testa- 
tor's realty  into  money  continues  until  by  the 
beneficiary^s  election  there  has  been  a  reconver- 
sion, which  may  take  place  at  any  time  before 
the  actual  conversion;  the  constructive  or  eq- 
uitable conversion  takit^  place  as  of  the  date 
of  the  will  or  testator's  death,  and  the  actual 
converdon  taking  place  as  of  the  date  of  the 
sale  of  the  realty.— Griffith  v.  WItten,  161  S.  W. 
708. 

§  22  (Mo.)  Where  equity  considers  real  estate 
as  money  as  authorized  by  tba  Intent  of  testSr 
tor,  the  beneficiaries  may  elect  to  reconvert- 

Griffith  T.  Witten,  161  S.  W.  708. 

While  in  case  of  adult  beneficiaries  there 
must  be  an  election  to  reconvert  the  proceeds  of 
land,  directed  to  be  sold  and  distributed  un- 
der the  will,  into  realty,  a  court  of  egult?  may 
make  such  election  for  lufiuit  beneflciuies  If  the 
case  requires  It  for  the  infant's  best  Intezest 

CONVEYANCES. 

See  Executors  and  Administrators^  I  807; 
Mortgages;  Partition;  Partnersh^  |  246 ; 
Vendor  and  Purchaser. 


COPY. 

ror,|686 

CORPORATIONS. 


See  Appeal  and  Brror,  |  686;  Criminal  Law,  i 
408. 


See  Abatement  and  Revival,  {  22:  Account 
Stated,  88  12,  19;  Banks  and  Banking;  Car^ 
riers;  Certiorari,  {  64 ;  Drains;  Electrici^: 
Judgment,  S  138 ;  Limitation  of  Actions,  | 
123;  Mai  icious  Prosecution,  SS  58^  67 ;  Mu- 
nicipal Corporations,  }  586;  Pleading,  |§  35, 
403;  Railroads;  Relikious  Societies;  Street 
Railroads ;  Taxation,  |  117 :  Telegraphs  and 
Telephones;  Waters  and  Water  Courses,  | 
183. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

S  18  (Ky.)  Both  stockholders  and  officers  of 
a  corporation  are  chargeable  with  knowledge 
of  the  provisions  of  the  articles  of  incorpora- 
tion wmch  are  a  contract  between  the  stock- 
holders and  the  corporation^^Uronlnger  t. 
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Bpthel  Grove  Gamp  Ground  A8b*ii,  161  S.  W. 

230. 

rV.  OAPITAI.,  STOCK,  AMD  DXVI- 
DEia>S. 
(D)  Traimfer  ot  Sluurea. 

I  1 16  (McApp.)  Where  defendantB  gave  notes 
for  stock  in  a  mining  corporation  without  ex- 
acting an;  warranty  in  connection  therewith 
and  with  knowledge  of  the  property  which  the 
corporation  owned,  together  with  the  incum- 
braaces  thereon,  the  fact  that  the  property  was 
not  as  vaLuable  as  expected  and  did  not  tnm 
out  to  be  profitable  djd  not  show  a  failure  of 
consideration  for  the  notes. — Hill  t.  Dillon,  161 
S.  W.  881. 

3121  (Mo.App.)  In  an  action  on  a  note  siven 
for  the  price  of  certain  mining  stotA,  evidence  of 
a  third  person  tending  to  show  that  he  had  been 
defrauded  by  false  representations  of  one  con- 
nected with  the  payee  of  the  note  in  a  similar 
transaction  held  inadmissible.— Hiil  t.  Dillon, 
161  S.  W.  881. 

V.  MEMBERS  AND  STOOKHOIiDEBS. 

(D)  IilabllltT'  for  Corporate  Debt*  anA 
Aota. 

1 279  (Ark.)  A  court  of  equity  is  the  appro- 
priate forum  to  enforce  the  right  of  a  Btock- 
holder  who  has  paid  his  subscription  against 
one  who  has  not  paid,  where  the  corporation 
has  ceased  to  perform  its  fonctiona.— Bank  of 
Des  Arc  v.  Moody,  161  S.  W.  134. 

VI.  OFFICERS  AND  AGENTS. 

(O)  Rlfrhta,  Dntlea.  and  Liabilities  mm  to 
Corporation  and  Its  Members. 

S  308  (Arb.)  Where  employ^  was  to  have  one- 
half  of  pro&ta  on  sales  up  to  the  date  of  his  con- 
tract, held,  that  he  was  entitled  to  the  amoant 
pfaown  to  be  due  by  a  statement  prepared  by  the 
employer's  iraokkeeper,  where  there  was  no  tes- 
timony showing  that  this  was  not  the  correct 
amount  of  his  profits  up  to  that  date. — Txiewer 
V.  Lonoke  Rice  Milling  Co.,  161  S.  W.  1042. 

Person  employed  to  buy  rice  and  render  other 
assistance  from  Jtily  1st  to  April  1st,  who  dis- 
charged his  duties  as  buyer  daring  the  bnying 
season,  and  who  was  not  thereafter  asked  to 
render  other  assistance,  held  entitied  to  his  sal- 
ary for  the  full  time,  though  be  entered  the  em- 
ployment of  a  third  person. — Id. 

A  person  employed  to  buy  rice  and  render  oth- 
er assistance,  who  by  his  contract  was  to  re- 
ceive 25  per  cent,  of  the  net  profits  on  seed  rice, 
was  only  entitled  to  such  percentage  of  the 
profits  on  seed  rice  sold  by  him,  and  not  on  seed 
rice  sold  by  tbe  employer  throngli  other  em- 
ployes.—Id. 

(308  (Mo.App.)  One  who  though  called 
treasurer,  and  secretary  and  treasurer,  of  a 
corporation,  was  neither  a  director  nor  stock- 
holder, hut  merely  a  hired  employ^,  Aeld  enti- 
tled to  recover  the  reasonable  value  of  his 
aerrices,  rendered  with  the  knowledge  and  con- 
sent of  tbe  company's  officers  and  directors, 
notwithstanding  a  resolution  that  no  salary 
should  be  paid.— St.  Louis  Sanitary  Oo.  t.  Reed, 
161  S.  W.  315. 

{309  (Ky.)  Contract  between  a  director  and 
a  corporation  held  ultra  vires.— Croninger  v. 
Pethel  Grove  Camp  Ground  Ass'n,  161  S.  W. 
230. 

A  corporation  cannot  retain  the  benefits  of 
an  ultra  vires  contract  and  also  refuse  to  per- 
form, but  the  rule  is  not  applicable  to  the  case 
of  a  director,  who,  knowing  that  the  company 
is  indebted  up  to  the  legal  umit,  advances  mon- 
ey to  it,  agreeing  to  repayment  only  out  of 
surplus  earnings. — Id. 

I  310  (Ky.)  A  corporation  director  is  a  trus- 
tee for  tbe  stockholders,  and  he  is  responsi- 
ble for  failure  to  conduct  the  corporate  busi- 
ness according  to  the  rules  relating  to  such 
trust  and  is  liable  to  the  stockholders  for  loss 
resulting  from  failure  to  perform  his  duties.— 


Croninger  Bethel  Grove  Camp  Groimd  Au^ 
161  S.  W.  230.  . 

{313  (Ark.)  A  director  of  a  corporation,  also 
^ployed  by  it  on  a  salary  to  purchase  rice  for 
it,  was  bound  to  deal  with  it  in  the  utmost  good 
faith,  and  to  buy  rice  for  it  and  not  for  himself. 
— Loewer  v.  Lonoke  Bice  Milling  Co~  161  8. 
W.  1042. 

S3I4  (Ark.)  A  person  employed  by  a  corpora- 
tion to  buy  rice  for  it  could  not  act  for  it  in  the 
sale  of  rice  owned  by  him. — Loewer  t,  LoQokf 
Rice  Milling  Co.,  161  S.  W.  1042. 

A  person  employed  by  a  corporation  to  boy 
rice  and  who  purchased  a  crop  of  rice  for  it 
could  not  resell  it  to  the  corporation  at  a  profit 
unless  it  repudiated  his  purchase  and  affirm- 
atively consented  to  treat  it  as  a  purchase  by 
him  personally. — Id. 

(D)  Llabtlltr  for  Corporate  Debts  and 
Aets. 

S  327  (Ky.)  An  agreement  by  corporate  offi- 
cers of  a  corporation,  in  consideration  of  loans 
already  made  and  to  be  made  by  a  bank  to  the 
corporation,  to  be  jointly  bound  on  ail  obliga- 
tions of  the  corporation  Indorsed  by  them  is 
valid  if  the  bank  in  fact  granted  renewal  notes 
or  accepted  new  notes  on  the  faith  thereof. — 
First  Nat  Bank  v.  Doherty,  161  S.  W.  211. 

Under  Negotiable  Instruments  Act,  requiring 
an  indorsement  to  he  made  upon  the  instnuneot 
or  an  attached  paper,  a  separate  Instrnment 
signed  by  corporate  officers  agreeing,  iu  con- 
sideration of  loans  made  to  the  corporation  by 
a  bank,  to  be  jointly  bound  to  the  bank  on 
the  corporation's  obligatlonB  did  not  make  the 
signers  liable  merely  as  indorsers.— Id. 

I  361  (Ky.)  In  an  action  on  an  Instrument 
signed  by  corporate  officers,  evidence  held  to 
show  that  it  was  executed  for  plaintiff's  bene- 
fit, and  not  merely  as  a  memorandum  of  &  pri- 
vate agreement  among  themselves. — First  Kat. 
Bank  v.  Doherty,  161  S.  W.  211. 

Vn.  CORPORATE  POWERS  AND 
X.IABIZ.ITIES. 

(A)  Extent  and  Exercise  of  Powers  In 
General. 

1 39 1  (Ky.)  Power  to  grant  a  franchise  to  a 
corporation  carries  with  it  the  power  to  im- 
pose such  reasonable  regulations  as  will  ef- 
fectnate  the  purposes  for  which  it  is  granted. — 
Christian-Todd  Telephone  Go.  T.  Commoo- 
wealtb,  161  S.  W.  543. 

(B)  Representation  of  Corporation  by  Ot- 
flccrs  and  Asents. 

8  413  (Ky.)  Where  a  contract  vrith  a  corpo- 
ration provided  that  one  advancing  money  to  it 
should  be  repaid  "out  of  the  first  surplus  re- 
mainCag  from  the  earnings,  after  provisioos  for 
current  expenses  and  interest  on  bonded  debt," 
such  creditor  was  only  entitled  to  repayment 
from  any  surplus  remaining  from  the  earnings 
and  could  not  enforce  his  claim  against  any 
other  fund.— Croninger  v.  Bethel  Grove  Camp 
Ground  Ass'n,  161  S.  W.  230. 

{432  (Ark.)  In  action  by  corporation  a^aiDSt 
peraon  formerly  employed  to  buy  rice,  evidence 
held  to  show  that  corporation's  manager,  who 
purchased  defendant's  interest  in  a  crop  of  rice 
fit  a  higher  price  than  that  (taid  for  the  other 
interest  tbi^rein,  was  authorized  to  make  tbe 

Sorchase. — I^oewer  v.  Lonoke  Bice  MUlinc  Ga, 
61  S.  W.  1042. 

(D)  GontVMta  aad  Indebtedneaa. 

§482  (Kjr.)  AppUcation  of  surplus  after  a« 

sale  of  corporate  propert;^  under  a  mortgage  to 
payment  of  a  general  claim  against  the  corpo- 
ration A«M  violative  of  provision  of  the  arti- 
cles of  incorporation  exempting  proper^  of 
stockholders  on  corporate  debts.— Croninger  v. 
Bethel  Grove  Camp  Ground  Aaa'D,  161  S.  W* 
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ISI4  OioApp.)  In  an  action  hj  a  sappoBed 
eorporaow,  Bev.  St  1009.  {  1^  declaring 
that  it  sluUI  not  be  necessary  to  prove  the  fact 
of  incorporation,  unless  put  in  issue  by '  af^ 
fidavit  med  with  the  pleadings,  does  not  make 
tbe  affidavit  part  of  the  answer,  so  as  to  render 
mmeceksary  a  denial  of  corporate  e:dstence  in 
the  answer.— Iroquois  Mfg.  Co.  y.  Annan-Burg 
Milling  Co.,  161  S.  W.  Sa. 

S5I8  (Mo.App.)  In  an  action  by  a  corporate 
plaintiff,  where  there  waa  no  issne  as  to  its 
mcoiporation,  eridence  tending  to  show  that  it 
was  not  Incorporated  is  inadmissible.— Iroqaois 
Mfg.  Co.  T.  Annan-Burg  Milling  Co.,  161  S. 
W.  320. 

1919  (Ark.)  Evidence  held  to  show  that  a 
crop  of  rice  on  which  person  employed  by  cor- 
poration to  buy  rice  claimed  a  profit,  as  against 
the  corporation,  was  purchased  for  it  and  that 
It  did  not  repudiate  the  purchase.— Loewer  v. 
Lonoke  Rice  MUling  Co.,  161  S.  W.  1042. 

XJL  FOBEIOir  OOBPOBATIOHB. 

1 634  CTenn.)  A  foreign  corporation  domes- 
ticated under  Acts  1877.  c  31,  Acts  1891,  c 
122.  and  Acts  1896,  c.  81,  is  not  a  new  entity, 
distinct  from  the  foreign  organization,  and  is 
domestic  only  as  to  propertv  and  acta  within  the 
jurisdiction.— AdaniB  t.  Chattanooga  Co^  161 
S.  W.  1131. 

I  642  (Tenn.)  Engaging  in  booking  theatrical 
companies  wiUi  theaters  in  the  state  as  agent 
for  the  owners  held  "doing  business"  within  the 
state,  within  Acts  1877,  c.  31,  Acts  1891«  c. 
122,  and  Acts  1895,  c  81.— Interstate  Amuse- 
ment Go.  V.  Albert,  161  S.  W.  488. 

A  foreign  corporaticai  is  "doing  business" 
within  the  state  when  it  transacts  therein  some 
substantial  part  of  its  ordinary  business,  and 
its  operations  within  the  state  do  not  consist 
of  mere  casual  or  occasional  tranaactions. — Id. 

1 645  (Cy.)  Ky.  St  1  671,  requiring  all  cor- 

K rations  doing  business  in  the  state  to  show, 
statement  filed  with  the  Secretary  of  State, 
a'  regular  place  of  business  and  the  name  of  an 
aj^nt  to  receive  service  of  process,  held  intend- 
ed as  a  police  regulation  for  the  protection  of 
the  people  of  the  state,  who  have  a  right  to 
know  whether  parties  with  whom  they  deal  are 
individnals  or  corporationfl.— Oliver  Co.  T.  Louia- 
TUle  Realty  Co.,  161  S.  W.  670. 

1657  ^y.)  Under  Ky.  St  I  671.  requiring 
corpo rations  dolne  business  in  the  state  to  have 
a  known  place  of  busineas  and  an  agent  to  re- 
ceive service  of  process,  and  requiring  a  state- 
ment thereof  to  ne  filed  with  the  Secretary  of 
State,  and  making  noncompliance  therewith  a 
misdemeanor,  but  not  in  terms  declaring  con- 
tracts made  In  violation  thereof  to  be  illegal, 
held  that  a  contract  in  violation  thereof  was 
void.— Oliver  Co.  v.  Louisville  Bealty  Co.,  161 
S.  W.  570. 

{659  (Ky.)  One  contracting  with  a  corpora- 
tion which  had  violated  Ky.  St  I  671,  held 
not  estopped  from  setting  up  such  violation 
thereof  in  defense  to  an  action  on  the  contract 
— OUver  Co.  t.  Lonisville  Real^  Oo..  161  S.  W. 
570. 

1 66 1  (Tenn.)  A  foreign  cori>oration.  which 
does  not  comply  with  Acts  1877,  c  31,  Acts  1891, 
c  122,  and  Acts  1895,  c.  81,  cannot  maintain 
an  action  arising  ont  of  business  transacted 
within  the  state,  even  though  the  illegality  of 
such  transactions  only  appears  from  the  proof, 
and  not  from  the  pleading. — Interstate  Amuse- 
ment Oo.  T.  Albert,  161  ST  W.  488. 

1668  (Ky.)  Under  Ky.  St  %  671,  relating  to 
the  appointment  of  process  agents  by  foreign 
corporations,  service  of  process  on  uie  agent 
whose  name  was  filed  with  the  Secretary  of 
State  Is  good  aa  against  the  foreign  oorporn- 
ti<m,  even  thongh  the  agency  had  been  terminat- 


ed.—8.  B.  Reese  Lumber  Go.  t.  LU^ing  Coal  ft 
Lnmber  Co.,  161  S.  W.  1124. 

S69r  (Tenn.)  C^ancerv  will  not,  at  the  In- 
stance of  resident  stockholders,  dissolve  a  for- 
eign corporation  domesticated  in  the  state, 
where  all  of  its  assets  are  in  a  foreign  jurisdic- 
tion, regardless  of  its  authority  to  act,  for  its  de- 
cree would  be  unenforceable. — ^Adams  v.  Chat- 
tanooga Co.,  161  S.  W.  1131. 

Shannon's  Code,  U  5187,  6108.  6104.  refer- 
ring to  the  distributton  of  a  corporation  s  prop- 
erty, apply  not  only  to  domestic  but  to  foreign 
corporationik  and  authoriu  the  court  to  dissolve 
them  aa  to  their  ptoprarty  witiiln  the  jurisdiction. 
— Id. 

A  foreign  corporation  cannot  be  dlaaolved  un- 
der Shannon's  Code,  f  6187,  where  it  waa  not 
insolvent  and  was  authorized  by  its  foreign 
charter  to  carry  on  the  business  of  holding  atocks 
of  other  companies,  and  is  so  doing. — ^Id. 

COSTS, 

See  Appeal  and  Error,  H  301,  1028 ;  Executors 
and  Admlaistrators,  J|  46i3 ;  Injunction,  } 
188;  Justices  of  the  Peace,  i  168;  Partitfon, 

I.  ITATUBE.  OROUin>8.  ANS  EXTBVT 
OF  UOHT  XX  OEITERAL. 

132  (Mo.App.)  Under  Rev.  St.  1909.  SS  2263, 
2276,  had  that  plaintiff  prevailing  in  a  suit 
to  cancel  a  note  and  deed  of  trust,  and  to  en- 
join defendant  from  selling  the  land  in  ques- 
tion, was  entitled  to  costs.- Bridwell  v.  Spen- 
cer, 161  S.  W.  874. 

§  60  (Ark.)  In  a  stnt  between  a  crop  mort- 
gagee and  tbe  lessor,  who  had  a  lien  on  the 
crop  for  his  rent,  held,  that  costs  were  improp- 
erly assessed  solely  against  tlie  lessor,  who 
claimed  more  than  wgs  due;  it  not  appearing 
that  the  mortgagee  tendered  him  rent--Sl»rthz 
V.  Smith,  161  S.  W.  183. 

{  71  (Ky.)  Under  the  direct  provisions  of  Civ. 
Code  Prac.  1  93.  a  defendant  who  falls  to  demur 
to  a  petition  which  does  not  stii4e  a  canse  of  ac- 
tion is  liable  for  all  costs  after  the  filing  of 
the  answer,  though  judgment  on  the  pleadings 
was  directed  in  its  favor  after  the  close  of  tbe 
caae.—Fam&ley's  Adm'r  v.  Philadelphia  Life 
Ins.  Co.,  161  S.  W.  1111. 

COTENANCY. 

See  Tenancy  In  Common. 

COUNCIL. 

See  Mnnicipat  GorporationB,  |  ll(k 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Eminent  Domain,  {  317;  Estoppel,  {  86; 
Highways ;  Telegraphs  and  Telephones,  g  10. 

H.  OOTEBUMEMT  AMB  OFFICERS. 

(B)  CommtT'  Scat. 

1 34  (Ark.)  The  county  court  has  exclusive 
original  jurisdiction  to  determine  the  result  of 
an  election  on  the  question  of  the  removal  of  a 
county  seat- Schuman  v.  George,  161  S.  W. 

1039. 

(D)  oncers  mnd  Agtenta. 

g  64  (Tenn.)  Under  Const  ait  2,  }  26.  making 

a  defaulting  collector  or  holder  of  public  mon- 
eys ineligible  to  ofllce,  and  Shannon's  Code,  { 
1069,  declaring  the  election  of  defaulters  to  the 
treasuiT  void,  held,  that  defendant's  disqualifi- 
catiun  oy  reason  of  default  exiating  at  the  time 
of  a  popular  election  operated  as  a  diaqnaliS- 
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cation  for  the  entire  term  of  office,  so  that,  aft- 
er the  default  was  settled,  the  county  court  could 
not  elect  him  for  the  remnant  of  the  term.— Day 
T.  Sharp,  161  S.  W.  S94. 

m.  P80FBBTT,  ooxrra&on.  aics 
T.T  A  Ttrr.rrTBM, 

(B)  Oontraota. 

S  1 1 3  (Ey.)  The  fiscal  court  has  only  limited 
jurisdictioii,  and  can  do  only  loch  thius  as  the 
atatote  pennitB.^aylor  t.  Blney,  lu  S.  W. 

203. 

'Kf.  St.  8  1810,  giving  the  fiscal  court  juris- 
diction "to  regulate  and  control  the  fiscal  af- 
fairs and  property  of  the  county,"  authorized 
it  to  contract  for  the  employment  of  an  ac- 
countant for  the  purpose  of  investigating  the 
affairs  of  county  officers.— Id. 

i  116  (Ey.)  If  the  fiscal  court  could  employ 
an  accountant  for  investigating  the  affairs  of 
Gonnty  officers,  they  coald,  in  their  dlacretion, 
accept  the  proposal  of  the  particular  bidder 
for  the  work  wno,  in  their  jua^ent,  was  b«t 
qualified,  though  his  bid  was  higher  than  that 
of  othera— Taylor  v.  Biney,  161  S.  W.  203. 

§  127  (Ark.)  Notwithstanding  Const,  art.  19, 
§  16,  and  the  statutes  requiring  public  contracts 
to  be  let  to  the  lowest  bidder,  commissioner  held 
to  have  power,  in  the  absence  of  bad  faith,  to 
authorize  changes  in  a  contract  for  the  construc- 
tion of  an  annex  to  a  courthouse  which  in  the 
course  of  the  work  appeared  neceaaary.-^hack- 
leford  V.  OampbeU.  161  S.  W.  1019. 

XV.  XT8CAI,   MANAOEBCENT.  PUBLIC 
DEBT,  BEC17BITIE8,  ABB 
TAXATION. 

1 160  (Ey.)  Though  there  was  do  tax  levy  for 
that  purpose,  the  fiscal  court  could  order  the 
amount  of  a  contract  made  by  it  for  services 
to  he  paid  out  of  the  general  fund  of  the  coun- 
ty, which  preanmably  consists  of  the  surplus 
remaining  from  funds  appropriated  for  other 
purposes.— Taylor  v,  Riney,  161  S.  W.  203. 

I  190  (Mo.)  Laws  1911,  p.  130,  {  8,  as  amend- 
ed by  I^ws  1013,  p.  1^  et  seq.,  creating  the 
tuberculosis  hospital  district  of  B.  county,  and 
providing  for  a  tax  equal  to  25  cents  on  the 
$1.00  valuation,  held  violative  of  Const  art. 
10,  S  11,  limiting  the  tax  rate  for  county  pur- 
poses, and  was  invalid. — Board  of  Com'rs  of 
Tuberculosis  Hospital  Dist.  at  Buchanan  Coun- 
ty V.  Peter,  161  S.  W.  1165. 

i  196  (Ark.)  In  a  taxpayers'  suit  to  restrain 
performance  of  a  contract  for  erection  of  court- 
house annex,  evidenee  aa  to  fraud  or  good  faith 
in  anthorlxing  modificattona  In  the  contract  held 
to  support  enancellor'B  finding  for  defradants. 
— Shackleford  v.  Campbell.  161  8.  W.  1019. 

COUNTS. 

See  Indictment  and  Information,  |  ISO. 

COURTS, 

^^^PES?''  *5?  M  742.  743.  748,  767, 

773,  894;  (Jonstitutional  Law,  a  70,  76; 
Contempt ;  Countiea,  M  34,  113,  116 ;  Emi- 
nent Domain,  §  172;  Executors  and  Admin- 
istrators, I  519;  Ferries,  8  31:  Highways,  $§ 
99,  118,  166;  Juiy,  }  21:  Justl^  of  t£l 
Peace;  Telegraphs  and  Tdephonea,  i  26; 
Trial,  »  191.  MiSr349,  870,  m.        *  ' 

X.  BATVBE,  EXTENT,  ANB  EXEBOIBE 
OF  JUBISBIOTION  IN  OENEBAI- 

{36  (Mo.)  The  presumptions  in  favor  of  the 
action  of  the  probate  court  over  matters  with- 
in its  jurisdiction  are  the  same  as  arise  in 
case  of  courts  of  general  jurisdiction.— Norton 
T.  Heed,  161  S.  W.  842. 


U.  ESTABUSHMENT.  OBOAHXZA- 
TION,  ABB  PBOCEBVBB  IB 
OENEBAZk 
(0>  B«lM  of  Court  aaC  CoHAvet  of  B«fr- 

BMB. 

178  (Tex.GiT.^.)  When  a  rule  pvescribfld 
the  Supreme  Cknirt  conflicts  with  tne  statute, 
the  role  must  yield.-— Conn  v.  Bosamond.  J.61  S. 
W.  73. 

8  85  (Tex.Clv.App.)  Under  Sayles'  Ann.  Civ. 
SL  1897,  art.  947,  authorizing  the  Supreme 
Court  to  make  and  enforce  rule^  court  rules 
adopted  by  that  tribunal  have  the  fttice  and 
effect  of  statntea^-Ohlldress  t.  Bobioson,  161 
S.  W.  78. 

(D)  Rsles  of  DeelslOB,  AdJt>dle«.tlOKS. 
Opinions,  and  Reoords. 

1 89  (Ey.)  Unless  there  la  something  mani- 
festly erroneous,  or  the  rule  of  decision  has 
been  changed  by  statute,  the  court  will,  under 
the  doctrine  of  stare  decisis,  follow  earlier 
precedenta.— McCormack  t.  Loniiville  &  N.  B. 
Co.,  161  S.  W.  6ia 

S89  (Ey.)  Bule  of  stare  decisis  in  relation 
to  its  effect  upon  private  affairs  Aeld  to  be  noth- 
ing more  than  the  apoUcation  of  the  doctrine 
of  estoppel  to  court  decisions.— Oliver  Co.  r. 
Louisville  Realty  Co.,  181  S.  W.  670. 

In  view  of  Ky.  SL  S  571,  requiring  a  corpora- 
tion doing  business  in  the  state  to  have  a  known 

{)lace  of  business  and  an  agent  to  receive  Berv- 
ce  of  process,  and  making  a  violation  tbereof 
a  misdemeanor,  held  that  a  corporation,  kaow- 
ingly  and  in  bad  faith  entering  into  a  con- 
tract in  violation  thereof,  could  not  rely  on  the 
doctrine  of  former  decisions  that  the  other  party 
to  the  contract  could  not  deiE^  on  the  grouad 
of  Its  violation  of  tlie  statute.— Id. 

$90  (Ey.)  When  a  rule  has  once  been  delib- 
erately declared,  it  ought  not  to  be  disturbed 
unless  by  a  court  of  appeal  or  review,  and  never 
by  the  same  court,  except  for  very  cogent  rea- 
sons and  upon  a  clear  manifestation  of  error. — 
Oliver  Co.  v.  Louisville  Realty  Co.,  161  S.  W. 
570. 

The  mle  of  stare  dedsis  does  not  positively 
forbid  the  questioning  oi  prior  deetriona  under 
any  circumstances,  but  where  die  future  paMlc 
benefit  is  of  greater  moment  than  any  former 
erroneous  decision,  or  where  a  correction  can 
be  made  without  working  more  barm  than  good, 
it  may  be  the  duty  of  the  court  to  overrute  its 
own  previous  decision. — Id. 

{95  (Tex.Civ.App.)  While  all  courts  may 
change  their  decisions,  the  court,  in  detennin- 
ing  the  law  of  a  foreign  state,  must  presume 
that  an  authoritative  atmouncement  of  the  law 
will  not  be  changed. — Stamp  v.  Eastern  Rr.  Co. 
of  New  Mexico.,  161  S.  W.  460. 

S96  (Tex.Civ.App.)  The  binding  effect  of  de- 
cisions of  the  Supreme  Court  upon  the  terri- 
tory of  Mew  Mexico  was  not  ctianged  by  act  of 
CongresB  of  March  S,  1911,  providing  that  the 
amount  in  controversy,  upon  which  the  right 
to  appeal  to  the  federal  Supreme  Court  depend- 
ed, should  be  ascertained  under  oath;  that  be- 
ing a  mere  matter  of  pleading  and  procedure.— 
Stamp  T.  Eastern  By.  Go.  of  New  Mexic(k  181 
S.  W.  450. 

S  100  (Ey.)  Where  cases  holding  that  one  con- 
tracting with  a  corporation  whien  iiad  not  com- 
plied with  Ey.  St.  |  671,  requiring  it  to  have 
a  known  place  of  business  and  an  agent  to  re- 
ceive service  of  process  in  Uiis  state,  was  es- 
topped from  defending  on  the  ground  of  tiie 
corporation's  noncompliance  therewith  were  not 
overruled  until  after  the  transaction  out  of 
which  a  similar  action  arose,  the  corporation 
was  not  deprived  of  its  right  to  rely  on  t^e  doe- 
trine  of  stare  decisis.— Ouver  Co.  t.  Loolavilk 
Realty  Co.,  161  S.  W.  670. 

S  f06  (Ey.)  Where  the  opinion  of  the  lower 
court  is  contained  in  the  record,  the  appellate 
court  may,  without  impropriety,  adopt  it  as 
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Its  owiLr— K«iton  Water  Ock  t.  CLtj  of  Got- 
Ington,  161  8.  W.  988. 

1 107  (Tez.GlT.App.)  Where  an  appellate 
court  withdraws  an  opinion,  it  ahould,  in  def- 
erence to  the  conrt's  wishes,  be  treated  as  if 
neTer  rendered^Mixon  t.  WalUs,  161  S.  W. 

IV.  OOXTRTS  OF  LIMITED  OB  IHFfi- 

BIOK  JTTBISDIOTIOII. 

i  160  Crex.OiTJtw>)  In  m  action  between 
foimer  partnera,  where  defradant  by  counter- 
claim sought  to  recover  the  specific  snm  of  $990 
alleged  to  bare  been  receiTed  hy  the  plaintiff, 
who  refused  payment  thereof,  the  court  was  not 
called  npon  to  Vindicate  a  psrtnerBbip  trans- 
aetion  d  donUe  that  amount  so  as  to  exceed 
the  Jurisdiction  of  the  oonrt— Beeves  White, 
lei  S.  W.  43. 

V.  GOUBTB  OF  PROBATE  JUBUDXC- 

TIOK. 

1200^2  (Ark.)  Under  Const  art.  7.  |  84,  and 

Kirby's  Dfe.  S  1340,  probate  eonrta  have  no  ju- 
risdiction to  hear  contests  as  to  the  title  of 
property  between  an  executor  and  third  per- 
sons.—Fancber  T.  Kenner,  161  8.  W,  166. 

VX.  OOUBTS  OF  APPEIXATS  XDBIS- 
BIGTION. 

(B)  Cowta  of  PMtiovUw  Stittes. 

1 231  (Mo.)  On  appeal  from  a  conTiction  for 
a  misdemeanor,  where  no  constitutional  ques- 
tion was  raised  sets  by  a  motion  to  quash, 
and  alleged  error  in  the  overruliog  of  it  was 
not  called  to  the  attention  of  the  court  on 
motion  for  a  new  trial,  no  constitutional  ques- 
tion was  presented,  and  the  Supreme  Court 
bad  no  jurisdlctioc^State  r.  Humfeld,  161  S. 
W.  786. 

1231  (Mo.)  Where,  in  a  suit  to  bsTe  a  deed 
of  tmat  declared  satisfied,  the  only  question 
was  whether  the  deed  was  satisfied  by_  an  ex- 
tension without  consent  of  the  sureties,  the 
Supreme  Court  bad  no  jorlsdlction  of  an  appeal 
transferred  from  the  Kansas  City  Court  of  Ap- 
peals; title  not  being  lavolTed.— Hordwlcke  r. 
Barnes,  161  S.  W~m. 

8  23i  (Mo.)  That  the  penalty  imposed  by 
Rev.  St  1909,  i  8040,  upon  foreign  corpora- 
tions doing  business  without  a  license,  when 
collected,  must  go  into  the  school  fund  under 
Const  art  11,  |  8,  Is  immaterial  to  the  corpo- 
ration, so  that  any  InTalidity  In  the  proririon 
directing  recovery  to  go  to  the  connty  revenue 
fund  would  not  raise  a  constittttional  question, 
80  as  to  give  the  Supreme  Court  jurisdiction 
■on  appeal  in  a  proceeding  to  enforce  the  pen- 
alty.—State  ex  reL  Jones  v.  Howe  Scale  Co. 
of  Illinois.  161  S.  W.  789. 

Where  the  sole  question  in  such  proceeding 
is  whether  the  statute  provided  for  tiie  col- 
lection of  the  penalty  by  a  civil  action,  and  It 
was  not  claimed  that  the  statute  infringed  the 
fourteenth  amendment'  to  the  federal  Constita- 
tion,  there  was  no  construction  of  the  fourteenth 
omradment  involved. — Id. 

The  question  of  who  is  authorized  under 
Sev.  St  1909,  {  3040,  to  enforce  the  penalty 
against  foreign  corporatious  doing  business  in 
the  state  wluiout  a  license  is  one  of  statutory 
c<mBtructioD,  so  that  the  fact  that  that  qnes- 
tion  is  involved  would  not  give  the  Supreme 
Court  jurisdiction  of  an  appeaL— Id. 

1231  (Mo.)  Since  the  validity  of  Bev.  St 
1909,  S  9253,  delegating  to  municipalitiea  the 
power  to  impose  a  license  tax  upon  insurance 
companies,  has  been  settled,  a  controversy  in- 
▼olTing  such  power  caDnot  confer  jurisdiction 
of  an  appeal  upon  the  Supreme  Court  on  the 
ground  that  It  involves  a  constitutional  ques- 
tion.—City  of  Bichmond  t.  Cred,  161  S.  W. 
794. 


No  oonstrnction  of  a  revenue  law  is  limdTed, 
which  would  confer  jurisdiction  of  an  appeal 
on  the  Supreme  Court— Id. 

Vm.  GONOUBBENT  AND  GONFUGT- 

nro  JUBiapioTiow.  amb 

OOMTFT. 

(O)  Ovwrta  of  DISeremt  States  ojf  Ooontrlea. 

iSIt  (McApp.)  The  courts  of  one  state  com- 
monly recognized  the  laws  of  another  state, 
where  the  general  policy  of  the  states  on  the 
subject  is  the  same.— John  H.  Scbroeder  Wine 
&  Liquor  Co.  T.  WiUifl  Coai  &  Mining  Co.  161 
S.  W.  862.  856;  Scbroeder  t.  SomTTld.  857. 

COVENANTS. 


1036,1060;  Landlord 
itatioa  of  Actions,  | 


See  Appeal  and  Error, 
and  Tenant  I  125: 
47;  Bailroada,  g  "12. 

n.  OOB8TBVGTION  AMD  OFEBA- 
TION. 

(D>  Oovenamta   Bnanlav  wttk  tke  lAnd. 

{  67  (Ky.)  Under  grant  of  standtnf?  timber  to 
grantee,  his  heirs  and  assinis,  with  covenant 
of  warranty  and  a  provision  that  the  trees 
might  remain  on  the  land  so  long  as  the  grantee 
desired,  Aeld,  that  they  passed  as  realty,  and 
that  the  covenant  of  title  would  follow  them 
into  the  hands  of  any  vendee.— Shepherd  v. 
Bonk  of  Montreal,  161  S.  W.  214. 

CREDIBILITY. 

See  Witnesses,  H  317-410. 

CREDITORS. 


See  Bankrupt^;  Bxecntozs  and  Adn 
tors,  I  423;  Harsballng  Assets  and 
ties:  Subr(«ation;  Wllu,  |  889;  Wi 
I  14S. 


Bxecntozs  and  Admlnlstza^ 
Secarl- 
Witnesses. 


CRIME  AGAINST  NATURE. 

See  Sodomy,  S  6. 

CRIMINAL  LAW. 

See  Abortion :  Arson ;  Assault  and  Battery,  H 
74,  77  ;  Bail ;  Bigamy:  Burglary :  Escape ; 
Forgery;  Oamlng;  Homicide;  Indictment, 
and  Information ;  Intoxicating  Liquors,  H 
224-239:  Larceny;  Libel  and  Slander,  i 
156;  Mayhem;  Perjury;  ProstltutloB ; 
Rape;  Robbery;  Searches  and  Selsnres; 
Seduction ;  Sodomy ;  Tetegra^  and  Tele- 
phones, I  79;  Weapons. 

H.  GAPACITT  TO  COMMIT  ANB  BS- 

SPONSiBix.rrT  fob  gbime. 

S  53  (Ark.)  Voluntary  Intoxication  Is  no  ex- 
cuse tor  crime.— Altord  T.  State,  161  S.  W.  497. 

HI.  PABTIBS  TO  OTFBKBBB* 

{[81  (Ark.)  Where  accused  was  tried  on  an 
indictment  charging  him  not  only  with  murder 
but  with  being  on  accessory  before  the  fact 
and  he  did  not  move  to  have  the  state  elect  the 
record  of  tbe  conviction  of  the  principal  Is  ad- 
misrible  against  him.— Tlner  v.  State,  161  S. 

w.  aws.   

V.  VENUE. 

(A)  PlMe  of  BrlnvlBS  PromMtttlOB. 

Sin  (Tex.Cr.App.)  Where  the  evideuce  show- 
ed that  tbe  robbery  was  committed  within  60 
feet  of  tbe  county  line,  accused  was  subject  to 
prosecution  in  either  (Munty,  as  proTlded  by 
Code  Cr.  Proc.  1911,  art  288L-Madrld  T. 
State,  161  S.  W.  93. 

(B)  Okaase  of  Tamiw* 

1 121  (BCd.)  Tbe  jrraatinK  of  a  diante  of  ven- 
ue for  local  prejudice  against  accused  is  wUb- 
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In  the  Boond  discretion  of  the  trial  conrt — 
State  T.  Shaffer,  161  S.  W.  806. 

Evidence  on  a  motion  for  change  <^  Tenue,  in 
a  prosecution  for  grand  lareenr,  on  the  gronnd 
of  local  prejndice  hetd  not  to  Bbow  an  abase  of 
diacretioD  In  denying  the  motion.— Id. 

S  134  (Mo.)  On  8  motion  to  change  the  ven- 
ne,  in  a  prosecution  for  grand  larceny  by  hog 
theft,  on  the  ground  of  prejudice  agaioBt  ac- 
coseu,  evidence  that  more  than  20  years  ago, 
when  accased  was  only  6  or  6  years  of  age, 
his  brother  and  three  cousins  were  charged 
with  a  notorioas  murder  in  the  county  was 
properly  exduded^State  t.  Shaffer,  161  S.  W. 
809. 

§  137  (Ark.)  Though  one  of  accused's  counsel, 
in  withdrawing  a  petition  for  a  change  of  ven- 
ue, did  BO  without  the  consent  of  accused  or 
his  other  attorney  and  in  their  absence,  their 
failure  to  request  a  ruling  on  the  petition  held 
equivalent  to  a  withdrawal  thereof.— Threet  v. 
State>  161  8.  W.  139. 

X.  EVIDEMCB. 

(A)  jBdlel&]    Notice,  '  Preen mptlma,  and 

Bnrden  of  Proof. 

S  308  (Tex.Cr.Apii.)  In  a  prosecntion  under 
Acts  326  Leg.  c.  23,  for  pandering  Aeld,  that 
there  was  a  presumption  of  iDnocencc  in  de- 
fendant's favor.— Currington  v.  State,  161  S.  W. 
47a 

(B)  Paots   lA   IiBiie  and  Relevant  to  la- 

anea,  and  Res  OcatR. 

338  (Tex.Cr.App.)  Evidence  of  conviction  of 
another  party  for  murder  in  connection  with 
the  same  difficulty  held  improperly  admitted.— 
Lara  V.  State,  161  S.  W.  99. 

Evidence  that  other  parties  had  been  indicted 
for  their  participation  in  the  difficulty  In  which 
the  alleged  assault  occurred,  and  such  indlct- 
n»nt8  tnemselveSf  were  improperly  admitted.— 

Evidence  that  other  parties  indicted  for  their 
participation  In  the  same  difficulty  had  forfeit- 
ed their  bonds  and  fled  held  Improiterly  admit- 
ted.—Id. 

§338  Crei.Cr,App.)  "Relevancy"  as  applied 
to  evidence  means  that  which  conduces  to 
prove  a  pertinent  hypothesis;  a  pertinent  hy- 
pothesis being  one  which,  if  sustained,  would 
logically  influence  the  issue.— Belcher  t.  State, 
161  S.  W.  459. 

f  338  (Tex.Cr.App.)  Where  waybills  for  ship- 
ments of  whisky,  addressed  to  person  accused 
of  selling  a  half  pint,  described  it  as  quarts  and 
pints,  testimony  of  express  agent  that  shipments 
so  marked,  addressed  to  other  persons,  con- 
tained half  pint  bottles  held  incompetent,  though 
he  could  testify  to  the  condition  of  packages 
addressed  to  accused.— Cowley  v.  State,  161  S. 
W.  471. 

I  338  (Tex.Cr.App.)  Where,  in  a  perjury  case, 
defendant's  father  was  not  a  witness,  it  was  er- 
ror to  admit  evidence  showing  that  he  had  left 
another  county  under  suspicious  circumstances. 
— Poulter  V.  State.  161  S.  W.  475. 

In  a  prosecution  for  perjury,  it  was  prejudi- 
cial error  to  admit  evidence  that  defendant's  fa- 
ther, several  years  before,  hsd  stolen  a  log 
chain ;  the  father  not  being  a  witness. — Id. 

§  363  (Tex.Gr.App.)  Officer  who  dalmed  that 
after  he  was  notined  of  pending  trouble,  and, 
after  demanding  a  knife  from  accused,  he  was 
assaulted  by  accused ;  that  be  then  arrested 
four  persons,  and  was  again  assaulted — held 
properly  permitted  to  testify,  on  accused's  trial 
for  assault  to  murder,  as  to  the  details  of  both 
difficulties.- Lara  v.  Sute,  161  S.  W.  99. 

i  364  (Mo.)  In  a  prosecution  for  murder,  evi- 
dence that  after  accused  returned  home,  and 
within  a  few  minutes  after  the  shooting,  he 
took  down  a  shotgun,  loaded  it,  and  stated  that 
he  would  go  back  and  kill  every  d  d  one  of 


them  ^eld  admissible  as  a  part  of  the  res  ges- 
tae—fitata  T.  Bogers,  161  S.  W.  77a 


1 366  (Tex.Cr.App.)  A  witness  who  was  half 
a  mile  from  the  place  of  the  shooting  bat  who 
ran  there  upon  hearing  it,  when  decedent  vol- 
untarily tola  him  the  circumstances,  ooald  tes' 
tify  thereto^hristian  t.  State,  161  8.  W.  101. 

(C)  Otber  oaensea.  and  Chumetev  of  A*- 

enaed. 

I  369  (Mo.)  It  was  error  to  permit  witnesses 
to  testify  ttiat,  while  acting  as  deputy  sberiCa, 
they  had  arrested  defendant  and  nis  dan^ter 
upon  a  similar  charge.— State  T.  DolT,  ISL  S. 

W.  683. 

S  369  (Mo.)  In  a  prosecution  for  picking 
prosecutor's  pocket  on  a  street  car,  evidence 
that  prior  to  the  oflfense  defendant  was  seen  on 
another  car,  shoving  himself  between  witn«>ss 
and  witness  father,  was  admissible  to  show  de- 
fendant's presence  in  the  vicinity,  and  was  not 
objectionable  as  tending  to  show  another  of- 
fense.—State  T.  Gordon,  161  8.  W.  721. 

f  369  (Tez.Cr.App.)  Where  defendant  was  cm 
trial  for  perjury,  evidence  of  other  offenses  com- 
mitted by  him  in  other  counties,  under  different 
circumstances,  and  for  which  be  had  never 
been  Indicted,  was  Inadmissible. — ^Poulter  v. 
State,  161  STW.  476. 

1 369  (Tex.Cr.App.)  Independent  and  discon- 
nected crimes  cannot  ordinarily  be  proven  against 
an  accused  on  his  trial  for  another  different  and 
distinct  Clime.— Currington  v.  State,  161  S.  W. 
478. 

§371  (Ark.)  Evidence  of  the  commission  of 
similar  offenses  is  not  admissible,  except  in  cas- 
es where  the  act  may  be  either  lawful  or  crim- 
inal, depending  uinn  the  Intent  whoi  an6k  evi- 
dence Is  admissible  to  show  intent.— Setser  t. 
State,  161  S.  W.  190. 

$371  CTex.Cr.App.)  In  a  prosecution  onder 
Acts  32d  Leg.  c.  23,  for  attempting  to  procure 
a  woman  to  enter  a  house  of  prostitution,  held, 
that  evidence  of  other  distinct  offenses  were  so 
related  to  the  offense  charged  ss  to  be  admissi- 
ble to  show  intent— Currington  v.  State,  161  S. 
W.  47a 

S  372  (Ark.)  In  a  prosecution  for  stealing 
hogs,  evidence  AeM  admissible  that  during  the 
same  winter  witness  thought  he  reo^ised  ac- 
cused and  another  carrying  a  hog  near  accused's 
house  and  heard  one  of  the  men  say  it  was  bet- 
ter than  they  got  the  day  before.— Setser  t. 
State,  161  S.  w!  190. 

S372  (Ark.)  ElvidenM  that  accused  had  on 
other  occasions  taken  other  females  to  his 
place  for  the  purpose  of  prostitution  was  ad- 
missible on  the  issue  whether  he  was  in  the 
practice  of  procuring  females  to  enter  a  dis- 
orderly house.— Boyle  v.  State,  161  S.  W.  1019. 

Jt  372  (Ho.)  On  a  trial  for  sodomy  the  ad- 
Bsion  of  evidence  that  accased  had  the  repu- 
tation of  committing  such  crime  is  erroneous, 
as  practically  amounting  to  trying  accused  for 
crimes  not  designated  in  the  Itdormatiou.  in 
violation  of  Const,  art.  2.  |  22.— State  t.  Well- 
man,  161  S.  W.  795. 

The  attempt  by  the  state  to  prove  by  rumor 
or  common  report  that  accused  had  committed 
the  crime  against  nature  on  a  woman  not  call- 
ed as  a  witness,  and  had  been  guilty  of  adul- 
tery, was  Improper.— Id. 

i  376  (Mo.)  Evidence  of  the  bad  character  of 
accused  is  admissible  solely  to  impeach  him  as 
a  witness,  and,  where  he  does  not  testify  or 
otherwise  place  bis  reputation  in  issue,  the  evi- 
dence is  inadmissible.— State  v.  WeUman,  161 
S.  W.  796. 

(D)  MaterlNlltr  Md  Compateaey  Im  Ctem* 

end* 

S385  (Tex.Or.App.)  It  is  improper  pthcHce 
to  permit  incompetent  evidence  to  go  before  the 
jury,  and  after  it  had  been  discussed  to  with- 
draw it  on  the  court's  own  motion  or  at  the 
BtieKestion  of  the  prosecuting  officer.—HiU  v. 
State,  161  &  W.  118. 
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iMt  mA  SeMadwtT  u«  DemoastM-  and  for  a  lev  daya  thereafter.— Belcber  t.  State, 


161  S.  W.  459. 

(J)  TMtll 


10  frei.Or.App.)  Where    a   marriage  li- 
~   .  offered  by  the  state  was  not  admissible 
proeecatioii  for  bigamy,  tbe  state  coald  not 
'"^s  ita  contents  by  oral  testimony.— Harris 
tate,  181  S.  W.  126.  ' 
I.,  a  proBecation  for  bigamy,  held,  that  the 
ter  of  the  first  alleged  wife,  ideatifyinc  let- 
~  .    to  her  from  defendant,  could  not  testify  as 
.    heir  contents  nnless  they  bad  bten  lost  oc 
■  ~  royed. — Id. 

!.   103  (Mo.)  A  copy  made  from  entries  in  a 
dy  Bible  contauiing  the  date  of  the  birth 
^rosecatrix  A«M  admisaible  on  a  trial  for 
seduction  to  establish  her  age;  proof  hav- 
-  been  made  of  the  correctness  of  tbe  copy 
of  the  worn  condition  of  the  Bible.— State 
Smton.  161  S.  W.  761. 

AamiMdou,  DMjlaimtloaui,  amd  Bew 

406  (Ark.)  In  a  prosecation  for  homicide, 
dence  of  a  statement  made  by  accused  at  the 
■  T>ner'a  inquest  which  conflicted  with  the  the- 
r  of  bis  defense  ia  admissible,  being  in  tbe 
tnre  of  an  admission.— Tiner  v.  State,  161  S. 
.  195. 

(n  a  criminal  prosecutioD,  evidence  of  a  par- 
's voluntary  oeclarationa  showing  how  the 
ime  was  committed  is  admissible  against  him, 
gardlesa  of  whether  they  were  favorable  or 
.  ifavorable  to  his  interest  at  tbe  time  of  the 
{mission. — ^Id. 

f406  (Tex.Cr.App.)  Where  defendant  through 
er  attorney  agreed  to  plead  guilty,  but  after- 
ards  exerciaed  her  right  not  to  do  so,  such 
greement  was  not  admissible  In  evidence.— 
tesn  v.  State,  161  8.  W.  974. 
{413  (Tez.Cr.App.)  Statement  of  defendant, 
,  short  time  before  the  kiUiog,  to  a  third  per- 
on  that  he  bad  been  told  deceased  had  charged 
lefendant  and  Us  rister-in-law  with  improper 
nnduct  is  a  self-serving  declaration.— Strick- 
and  V.  State.  161  S.  W.  110. 

1 414  (Tex.Gr.App.)  In  a  prosecution  for  hom- 
icide, e^dence  of  a  statement  alleged  to  have 
been  made  by  defendant  to  decedent  on  the  day 
of  and  prior  to  the  killing  was  admissible,  where 
one  of  the  two  witnesses  who  heard  it  recog- 
nized defendant's  voice,  though  the  other  did  not 
—Belcher  v.  State,  161  S,  W.  469. 

i  42 1  (Tex.Gr App.)  Testimony  that  defendant 
was  reputed  to  be  in  control  of  a  private  xesi- 
denoe  is  hearsay.— Dnnn  v.  State.  161  S.  W. 
467. 

(H)  SoewuvaiavF  Srldeaee  aad  Bxela- 
■l«n  •!  Parol  KvMeaoe  Thereby. 

1444  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, a  license  to  defendant  to  marry  the  alleg- 
ed former  wife  held  not  admisaible  unless  prov- 
en to  be  the  original  license  issued  by  tbe  prop- 
er officer  or  unless  a  certified  copy  of  It  was 
filed  with  tbe  papers  at  least  three  days  before 
trial  and  notice  of  ita  filine  given  to  defendant 
-Harris  v.  State,  ICl  S.  W.  125. 

(I)  Optoloa  BTldenee. 

S448  (Tex.Cr.App.)  After  testifying  tbe  di- 
rection, as  abown  by  tracks,  deceased's  borae 
was  traveling  when  near  a  tree,  teatimony  that 
this  would  pat  the  left  side  of  the  rider  to- 
wards the  tree  was  not  objectionable  as  an 
opinion.— Strickland  v.  State,  161  S.  W.  110. 

§  456  (Tex.Cr.App.l  Nonexperts  may  testify 
as  to  a  mental  condition  if  they  show  an  inti- 
mate acquaintance  and  knowledge  of  the  per- 
son's habits  and  conduct — Key  v.  State,  161 
S.  W.  130. 

1 4S9  (Tcx.Cr.App.)  Witnesses  not  experts  are 
competent  to  testll?  to  tbe  finding  of  blood  at  or 
near  the  place  of  the  killing  on  tbe  next  day  1 161  S.  W.  128. 


of  Aocompllemi  aad  Codo- 
tendanta. 

1607  ^x.Cr.App.)  Witness  was  an  accom- 
plice In  any  burglary  from  which  be  obtained 
whisky,  he  having  after  the  transaction  got 
from  defendant  some  of  the  whisky  knowing  be- 
forctuuid  tiiat  the  "raid."  as  he  termed  it.  was 
to  be  made,  and  nnderstanding  that  the  wbiAy 
came  from  It^obe  v.  State,  161  S.  W.  966. 

{508  (Tex.Cr.App.)  Under  Code  Gr.  Froc. 
1011,  art.  791,  one  who  was  also  under  a  sepa- 
rate  indictment  for  killing  decedent  was  prop- 
erly coECluded  from  testi^Ing  against  accused, 
who  was  charged  for  tbe  same  offense.— Chris- 
tian  T.  State,  161  S.  W.  101. 

I  510  (Mo.)  A  conviction  may  be  had  upon  the 
uncorroborated  testimony  of  an  accomplioe.— 
State  v.  Shaffer,  161  S.  W.  B06. 

(K)  Coafeasloaa. 

8  517  (Tex.Cr.App.)  In  a  prosecution  for  pat- 
ricide, evidence  of  an  oral  confession  of  accused 
while  in  custody,  containing  statements  con- 
cerning the  identity  of  decedent  and  tbe  man- 
ner of  tbe  killing,  which  were  found  on  post 
mortem  examination  of  the  body  to  be  true,  neld 
admisaible  under  Code  Cr.  Proc.  1911,  art.  810. 
—Belcher  v.  State,  161  S.  W.  450. 

§518  (Tex.Cr.App.)  An  alleged  statement  by 
accnaed,  while  under  arrest  before  warning  Uiat 
he  shot  his  wife  because  she  wonld  not  go  home 
with  him  was  not  admissible  for  any  pnrpose^ 
HiU  T.  State,  161  8.  W.  US. 

(H)  Weifflit  and  Saflloiener. 

S  553  (Ark.)  Objections  that  witnesses  for  the 
state  were  employed  by  tbe  iK>lice  department 
to  act  as  detectives  in  securing  testimony  to 
convict  accused,  and  had  resorted  to  infamous 
conduct  to  procure  testimony,  merely  go  to  their 
credibility.— Boyle  v.  State,  161  S7wri049. 

a  553  (Arfc.)  It  Is  the  duty  of  the  jury  to  con- 
sider the  testimony  of  a  witness  notwithstand- 
ing his  impeachment  if  they  believe  his  testi- 
mony to  be  true.— Binder  t.  State,  161  S.  W. 
1067. 

8  564  Crex.Cr.Appi.)  Venue  may  be  proved  by 
other  than  positive  testimony,  and  it  is  sufficient 
if  the  Jury  may  reasonably  conclude  from  the 
evidence  that  the  offense  was  committed  in  tbe 
county  alleged.— Belcher  v.  State.  161  S.  W.  459. 

XI.  TIKE  OF  TRIAL   AXD  COKTIK- 
UANOE. 

f  594  (Ark.)  As  Klrby's  Dig.  S  8137  and  sec- 
tion 3157,  subsec.  3,  provide  that  one  convicted 
of  a  felony  must  be  examined  by  deposition, 
and  that  such  deposition  shall  be  competent, 
an  accused  desiring  the  testimony  of  a  convict 
must  secure  bis  deposition  and  is  not,  despite 
Acts  1013,  p.  96l,  making  convicts  competent 
witnesses,  entitled  to  a  continuance  to  procure 
his  actual  attendance.— Tlner  v.  State,  161  S. 
W.  195. 

8  594  (Ark.)  Denial  of  continuance  on  the 
gronnd  of  absence  of  witnesses  not  shown  to 
reside  within  the  jurisdiction  of  the  court  held 
not  an  abuse  of  tbe  trial  court's  discretion.- 
Bruder  v.  State,  161 S.  W.  1067. 

S  596  (Tex.Cr.App.)  That  the  testimony  of  an 
absent  witness  was  cumulative  does  not  render  a 
first  application  for  continuance  insufficient — 
Poulter  V.  State,  161  S.  W.  475. 

8598  (Tex.Gr.App.)  It  was  not  error  to  ra- 
fuse  to  allow  withdrawal  of  announcement  of 
ready  for  trial,  after  the  state  bad  introduced 
its  evidence,  on  a  statement  that  defendant 
could  show  facts  tending  to  impeach  a  state  wit- 
ness; he  showing  no  diligence. — Miller  t.  State, 


Fn  esssa  la  Oee.  Dig.  *  Am.  Dig.  Key  Ho.  SeriM  ft  ladsses  see  asms  tuple  asA  section  (D  HPHBBB 

Digitized  by 


Google 


Orisdaal  Law 


161  SOUTHWESTERN  REPORTER 


123l> 


1598  (Tex.Cr.App.)  A  motion  for  a  contiiiQ- 
ance  held  properly  denied,  where  d^endant  had 
not  exercised  diligence  to  procure  the  attendance 
of  the  only  two  witnesses  who  failed  to  appear. 
— Ghappell  t.  State,  161  S.  W.  964. 

i  600  (Ark.)  Where  the  court  found  that  ac- 
cneed'B  motion  tor  a  contlnnance  on  the  ground 
of  the  absence  of  a  material  witness  was  suffi- 
cient, the  continuance  cannot  be  denied  merely 
npon  the  state's  agreeing  to  admit  that  the 
witness  if  piesent  wonld  testify  to  Hie  teeti 
alleged  In  On  motlon.-^Finer  t.  State,  161  & 
W.  IM. 

Xn.  TKIAL. 

(A)  Prellmlnarr  Prooeedlnss. 

S6I9  (Arlc.)  Consolidation  of  separate  indict- 
ments charging  hog  theft  and  the  alteration  of 
hog  marks  with  Intent  to  steal  was  proper  on 
a  showing  that  they  related  to  the  same  trans- 
actions; accused  oonsmting  thereto.— ^tzw  t. 
Stat^  161  S.  W.  19a 

(B)  Coima  and  Condnet  of  Trial  1b  Ocn- 
eral, 

S  634  (Tex.Cr.App.)  The  judge  should  not  ab- 
sent himself  during  the  trial,  and  lose  control 
of  the  case.— Dunn  t.  State,  161  S.  W.  467. 

i  656  CJ?ex.Or  Jlpp.)  A  snggestion  by  the  court 
to  the  district  attorney  tliat  he  aek  a  witness  cer- 
tain questions  to  connect  evidence  admitted  held 
not  objectionable  as  on  the  wei^t  of  the  evi- 
dence.—Belcher  V.  State,  161  S.  W.  469. 

(O  B««*ptl«ik  Of  BrlAMM. 

S  676  (Mo.)  The  general  reputation  of  a  wit- 
ness is  a  collateral  issue,  and  the  trial  court 
has  a  wide  discretion  In  limiting  the  number  of 
witnesses  who  may  testify  on  the  issue.— State 
T.  Miles,  161  S.  W.  766. 

Where  accused  produced  six  witnesses  that  the 
general  reputation  of  a  state's  witness  for  ve- 
racity was  bad,  and  the  state,  in  rebuttal,  used 
three  witnesses  as  to  his  general  good  reputation, 
refusal  to  allow  accused  to  present  additional 
witnesses  was  not  an  abuse  of  discretion.— Id. 

S  678  (Tez.Cr.App.)  Where  the  indictment  and 
evidence  would  have  justified  a  conviction  of 
assault  to  murder,  maiming,  or  Toibberj,  all 
arising  out  of  a  single  transaction,  the  state 
was  required  to  elect  the  offense  for  which  It 
wonld  demand  a  eonTietion.^Bfadxld  t.  State, 
161  a  W.  OS. 

(B)  AxgummmtM  amd  GoHAmet  of  Govuel. 

J  706  (Tex.Cfr.App.)  The  court  did  not  err 
in  permitting  the  county  attorney,  examining  a 
witness  for  the  state,  to  hold  bis  signed  state- 
ment in  front  of  him,  and  to  question  him  there- 
from.—Cooper  V.  State,  161  S.  W.  1094. 

1711  (Ark.)  Where  flie  court  and  counsel  for 
defendant  agreed  that  each  of  his  counsel  should 
have  two  hours  for  argument,  held^  that  defend- 
ant could  not  complain  that  tue  court  rstesed  to 
allow  one  of  counsel  to  use  tiie  time  allotted  to 
but  not  used  by  his  other  counseL— Bruder  v. 
State,  161  S.  W.  1067. 

{715  (Tez.Cr.App.)  Where  the  defense  was 
that  deceased  kiUed  herself,  it  was  not  reversi- 
ble error  for  the  prosecuting  attorney,  in  his 
argument,  to  hand  the  pistol  to  a  juror  and  a^ 
him  if  it  were  possible  for  deceased  to  have  shot 
Herself  in  the  place  where  she  was  shot— Bor- 
ders V.  State,  161  S.  W.  483. 

i7l8  (Tex.Cr.App.)  The  oonnty  attorney,  In 
argument,  should  lUOt  go  outside  ot  and  talk 
about  things  not  in  the  leeord.— Dunn  T.  State, 
161  S.  W.  4C7. 

'  S  720  (Ark.)  Aignment  that  the  jury  could 
consider  the  evidence  of  a  witness  which 
showed  that  accused  and  the  others  were  In  the 
hog  stealing  business,  and  ask  who  got  the  hogs 
if  they  did  not,  held  permissible.— Setzer  v. 
State,  161  S.  W.  190. 

1 720  (Mo.)  In  a  trial  for  murder,  where  the 
homicide  was  clearly  proven,  tlie  ptoeecnting 


attorney's  remark,  *'U.m,  it  would  be  a  disgrace 
for  us  to  acquit  uie  defendant  under  the  testi- 
mony," held  proper  argument. — State  t.  Sogers, 
161  S.  W.  770. 

1 721  (Ark.)  In  a  criminal  prosecution,  wlwie 
accused  did  not  tain  the  stand  in  liia  own  be- 
half, the  prosecutor  should  not  refer  to  his 
failure.— Tlner  v.  State,  161  8.  W.  196. 

S72I  (Uo.)  Where  the  testimony  of  an  ab- 
sent witness  at  a  former  trial  was  read,  a  state- 
ment by  the  prosecuting  attorney  that  the  wit- 
ness was  necessarily  aroent  and  that  his  testi- 
mony BO  read  was  not  contradicted  was  not  ob- 
jectionable as  a  reference  to  the  failure  of  ac- 
cused to  teetify.--Stata  t.  Gordon,  161  S.  W. 
721. 

17221/2  (Mo.)  Proof  that  accused  on  trial  for 
sodomy  had  been  convicted  of  adultery  does  not 
justify  the  prosecuting  attorney  in  referring  in 
his  remarks  to  the  conviction  as  evidence  of 
guilt  of  the  crime  diar^d.— State  t.  Welbnan, 
161  S.  W.  785. 

{724  (Mo.)  Where  accused  had  gone  from 
Chicago  just  prior  to  the  commission  of  the 
theft,  it  was  not  error  for  the  prosecuting  at* 
tomey  to  refer  to  him  in  argument  as  a  "for^ 
eign  thief."— State  v.  (3ordon,  161  8.  W.  721. 

1728  Crex.Gr^pp.)  Argument  of  district  at- 
torney held  not  reversible  error:  no  fecial 
charge  in  regard  thereto  liaving  been  requested 
by  defendant- Strickland  t.  State,  IGl  8.  W. 
lie. 

{  728  Crex.Gr.App.)  It  was  not  reversible  er- 
ror for  prosecuting  attorney,  in  bis  argument,  to 

Eoint  his  finger  at  accused  and  call  him  a  "cold- 
looded  brute"  and  "an  animal,"  as  the  record 
showed  the  murder  to  have  been  venr  brutal, 
and  there  was  no  requested  dharge  on  the  point. 
—Borders  t.  Stat^  101  8.  W.  4B8. 

i  730  (Ai^.)  In  a  prosecntiou  for  hog  theft 
in  which  accused  claimed  that  he  took  up  the 
hogs  for  W.,  who  was  dead,  there  was  no  preju- 
dicial error  in  the  prosecuting  attorney  statiiig 
In  argument  that,  u  W.  were  here,  ne  would 
tell  a  dlEFerent  tale,  where  on  objection  the 
statement  was  withdrawn  and  the 'jury  admon- 
ished not  to  consider  it.— Setser  v.  State,  161 
S.  W.  190. 

(f)  PvotIbm  ot  Ooart  and  J«rr  >a  Qe«- 
•val. 

{  736  (Tex.Cr.App.)  Whether  an  oral  confes- 
sion or  statement  by  accused  while  in  custody  is 
admissible  is  a  question  of  law  for  the  court ;  it 
being  only  when  the  voluntary  character  of  the 
confession  is  contested  or  the  making  thereof 
denied  that  the  court  is  required  to  submit  the 
issue  to  tiie  jury.— Belcher  v.  Sute,  161  8.  W. 
469. 

8  741  Cra.OrAnp.)  Tlie  weight  of  tiu  tcatl- 
mony  is  for  the  iury.p-Obriitlan  r.  State,  161 
S.  W.  101. 

{  741  Crex.CrAppO  Where  Oe  evidence  would 
sustain  a  canrfction,  error  cannot  be  predicated 

on  refusal  to  peremptorily  instruct  a  verdict 
of  not  guilty.— Miller  v.  State,  161  S.  W.  128. 

{742  (Tex.Cr.App.)  The  credibility  of  the 
witnesses  Is  for  the  jury^-Christian  v.  State,, 
161  S.  W.  101. 

{753  (Tenn.)  In  a  proeecntlon  for  felony, 
where  a  plea  of  not  guilty  ts  interposed,  the 
court  can  neither  direct  a  verdict  of  guilty  nor 
can  it  pass  on  any  question  of  fact  unfavorable 
to  accused.- Shipp  v.  State,  161  S.  W.  1017. 

1 755^  (Mo.App.)  In  a  prosecution  for  violat- 
ing the  ioctl  option  law,  an  instruction  that  tlw 
jury  to  convict  most  find  that  defendant  kept 
the  whisky  to  protect  another  was  not  violative 
of  Rev.  1909,  8  G244,  providing  that  the 
court  shall  not  eonunent  npon  the  evidence. — 
State  V.  OalUton.  161  8.  ^  84& 

{{  763,  764  CI^x.CrJ^pp.)  Instruction  as  to 
corroboration  by  letters  hem  erroneoos  as  on  the 
weight  of  the  evidence,  assuming  that  proaecu- 
trli^B  testinumy  was  true,  permitting  the  jury 
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to  determine  vhetber  Ae  lattars  wen  corrobora- 
tive, and  permitting  their  condderation  with 
other  evidence,  thongh  not  connected  with  ac- 
cused by  any  independent  testimony. — Jamea  v. 
State,  161  S.  W.  472. 

(G)  traeMBltTr  ReqnlalteB.  mmd.  flnfllateBor 
of  IiutnotloB«» 

1 770  (Tex.Cr.App.)  Instmctions  must  sob- 
mit  every  phaae  oi  .the  case  snggested  by  tbe 
evidence  and  every  legitimate  inference  there- 
firom.— Christian  v.  State,  161  8.  W.  101. 

In  submitting  tbe  iaaues  to  the  Jury,  the  court 
is  not  limited  by  Uie  evidence  of  accused  for 
himself  but  should  submit  every  ouestion  sug- 
gested by  the  evidence,  whether  ofiFered  by  the 
state  or  accused,  or  both.— Id. 

The  court  should  instruct  on  the  law  ap- 

filicable  to  everr  theory  of  guilt  or  defense  with- 
a  the  scope  of  the  indictment,  which  the  evi- 
dence tends  to  establish.— Id. 

1772  fTex.Gr.App.)  The  court  should  present 
accused's  defenses  in  an  affirmative  way.— Key 
v.  State,  161  S.  W.  130. 

S  775  (Tez.Cr.App.)  Certain  instructions  given 
held  to  sufficiently  submit  the  issue  of  alibi  and 
defendants'  identity  as  the  persons  who  com- 
mitted the  offense.— Madrid  v.  State,  161  S.  W. 
93. 

S  776  (Tex.Gr.App.)  Testimony  AeW  not  to 
put  D.'s  reputation  in  Issue,  so  that  there  was 
no  occasion  for  an  instruction  that,  as  accused 
put  in  issue  D.'s  reputation,  the  state  had  the 
right  also  to  offer  evidence  on  such  issue  in 
lebuttaL— Strickland  v.  State,  161  S.  W.  110. 

1 778  (AA.)  It  was  error  to  instruct^  In  a 
prosecution  for  assault  with  Intent  to  kill,  de- 
fended on  the  ground  of  self-defense,  that  eveiy 
sane  man  is  presumed  to  intend  the  natural  and 

grobable  consequencea  of  iiis  acts. — Coulter  v. 
tate,  161  S.  W.  186. 

{  778  (Tex.Cr.App.)  The  conrt  htld  not  called 
upon  under  tbe  evidence  to  give  defendant's 
charge  requiring  the  state  to  show  that  his 
statement  that  the  kilting  was  accidental  was 
false—Cooper  v.  State,  iSl  S.  W,  1094. 

8  780  (Mo.)  An  instmction  is  correct  in  a 
proper  case  that  an  accomplice's  testimony  may 
be  corroborated  by  tbe  circumstances  given  in 
evidence.— State  v.  Shaffer,  161  S.  W.  805. 

8  781  (Tex.Cr^pp.)  Where  the  state  did  not 
rely  on  an  entire  confession  by  accused  to  prove 
guilt,  and  exculpatory  ststementa  therein  were 
proved  by  accused,  the  court  did  not  err  in  omit- 
ting to  charge  tliat  such  statements  must  be  tak- 
en as  true,  unless  the  stateproved  them  false.— 
Belcher  v.  State,  161  S.  W.  4S9. 

1 784  {Tex.Cr.App.)  Defendant,  tbe  only  eye- 
witness, having  testified  he  shot  deceased  in 
self-defense,  and  others  having  testified  that  he 
admitted  to  them  he  shot  deceased,  the  case 
did  not  depend  solely  on  circumstantial  evi- 
dence.—Strickland  T.  State,  161  S.  W.  110. 

1784  (Tex.Cr.App.)  In  a  prosecution  for  big- 
taas,  where  there  was  no  positive  identification 
of  defendant  as  the  one  who  had  married  the 
first  alleged  wife.  hel4,  that  the  refusal  of  an 
ina^uction  on  circumstantial  evidence  was  er- 
ror.— Harria  t.  State,  161  S.  W.  12S. 

1787  (Ark.)  Under  Eirby's  Dig.  f  8088.  re- 
fusal of  instruction  that  it  was  accused's  privi- 
lege to  decline  to  testily,  that  thia  was  not  evi- 
denoe  or  presumption  in  guilt,  and  that  it  must 
not  be  conEddered,  AeM  error.— Threet  t.  State, 
161  S.  W.  139. 

S  789  (Mo.)  Instructions  should  require  that 
the  reasonable  doubt  justifying  an  acquittal 
ihall  "arise  from  a  ccmsideration  of  all  tbe  eri- 
den^^ta  the  eaae."— State  t.  Ghristlaii,  161  S. 

S  789  (Tex.Cr.App.)  Where  the  court,  after  de- 
fining the  different  d^rees  of  homicide,  required 
tiie  jury  to  find  the  facts,  constituting  each  de- 
gree, to  exist  beyond  a  reasonable  doubt,  it  was 


not  error  to  fail  to  charge  the  negative  of  the 
facta  constituting  each  degree,— Boraers  v.  State, 
161  S.  W.  488. 

i  792  CI^Or.App.)  Accused  cannot  claim,  in 
a  prosecution  for  homicide  committed  as  al- 
leged while  accused  and  others  were  carrying 
away  stolen  goods,  that  an  instruction  on  prin- 
ciples abstractly  correct  was  harmful  on  the 
ground  that  Iiis  intention  may  have  been  only 
to  burglarize  without  intent  to  kill,  where  tlie 
inctmctlons  require  a  finding  ^t  accused  him- 
self fired  the  fatal  shot— Christian  t.  State,  161 
S.  W.  101. 

$800  (Tex.Cr.App.)  It  was  not  error  to  de- 
fine the  word  "willful"  and  require  that  the 
offense  must  have  been  willfuuv  committed, 
though  the  statute  creating  the  offense  does  not 
in  terms  require  tiiat  robbery  be  willfully  done. 
—Madrid  T.  State,  161  S.  W.  93. 

S800  (Tex.Cr.App.)  Under  Acts  32d  Leg.  c. 
23,  making  procurement  an  offense,  Code  Cr. 
Proc  1911,  art  68.  and  Pen.  Code  1911,  art. 
10,  requiring  words  to  be  taken  in  their  usual 
meaning  except  when  particularly  defined  by 
law,  held,  that  the  refusal  to  define  the  word 
"procure''  was  not  error.— Gurrincton  t.  State, 
161  S.  W.  47a 

S  805  (Tex.Cr.App.)  The  charge  in  a  homfdde 
case  cannot  and  should  not  all  be  given  in  a 
single  paragraph.— Christian  v.  State,  161  8.  W. 
101. 

S  81 1  (Mo.)  In  a  trial  for  murder,  instruction 
as  to  tiie  recdved  statement  of  the  d^endant 
soon  after  the  crime  that  he  would  go  baek  and 

kill  the  whole  d  d  outfit  hOd  an  erroneous 

singling  out  of  part  of  the  OTidence.^tate  t. 
Rogers,  161  S.  W.  770. 

S  81 1  (Mo.)  A  requested  eha^e.  In  a  pnieen- 
tion  for  hog  theft,  that,  onless  the  hog's  en- 
trails, claimed  to  have  been  found  In  accused's 
icehouse,  were  placed  there  with  accused's 
knowledge  and  consent,  such  fact  was  not  evi- 
dence of  guilt  was  properly  refined  as  comment- 
ing upon  a  particular  phase  of  the  evidence. — 
State  V.  Shaffer,  161  S.  W.  806. 

S8I4  (Ark.)  Whether  it  is  proper  to  submit 
to  tbe  jury  the  question  of  accused's  guilt  of 
any  particular  offense  included  in  the  indict- 
ment depends  on  whether  there  is  evidence 
wbidi  would  jnstify  a  conviction  for  that  of- 
fense.—Gariton  V.  State,  161  8.  W.  146. 

{814  (Mo.)  On  trial  for  seduction,  an  Instruc- 
tion on  alibi  held  properly  given  In  view  of  Uie 
evidence.— State  v.  Bruton,  161  8.  W.  761. 

8  814  (Mo.)  The  rule  that  the  instructions 
must  not  be  broader  than  the  information,  is 
limited  to  cases  where  it  appears  that  the  add- 
ed charge  in  the  instmctions  either  misled  or 
was  calculated  to  mislead  the  jury,  or  where  it 
was  attempted  by  the  added  charge  to  cure  a 
defective  information. — State  v.  Bnnyard,  161  S. 
W.  786. 

8  814  (Tex.Cr.App.)  The  giving  of  defendant's 
requested  cha^  that  he  had  the  right  to  seek 
deceased  and  demand  an  explanation  of  his  re- 
marks was  not  called  for ;  his  testimony  show- 
ing he  did  not  seek,  but  by  accident  met,  de- 
ceased.—Strickland  T.  State,  161  8.  W.  110. 

8614  ^z.Cr.AppJ  Under  an  information  for 
keeping  a  disorderly  honse  in  a  house  owned  by 
another  and  teased  by  the  defendant,  an  instruc- 
tion authorizing  a  conviction  if  defendant  him- 
self was  the  owner  was  reversible. — Hall  ▼. 
State,  161  S.  W.  467. 

8  814  (Tex.Cr.App.)  Instruction  that  if  accus- 
ed unlawfully  solo  liquor  as  D.'s  agent,  he  was 

Sailty  held  erroneous,  where  there  was  no  evl- 
ence  that  he  acted  as  agent  tor  D.— Cowley  v. 
State,  161  S.  W.  471. 

8  820  (Tez.Gr.App.)  The  Instructiona  must  be 
given  a  reasonable  con8tnicti<m.^-QiriBtiaa  t. 
State,  161  S.  W.  101. 
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S  822  Crex.Cr.App.)  A  charge  should  be  con- 
strued aa  a  whole  and  not  by  separate  para- 
graphs.—Christian  T.  State,  161  8.  W.  101. 

S  823  (Ark.)  In  a  trial  for  homicide,  vfaeze  it 
was  defendant's  theory  that  he  had  been  as- 
saulted by  deceased  with  a  murderous  intent 
when  he  entered  bts  saloon,  and  hence  was  un- 
der no  obligation  to  retreat,  an  instruction  as  to 
the  duty  to  retreat  predicated  upon  the  evidence 
for  the  state  was  not  erroneous,  where  defend- 
ant's theory  was  fully  covered  by  other  charges. 
-Bmder  v.  State,  181  S.  W.  lOtfT. 

(H)  Reqaeats  for  iMtrnotlona. 

S  829  (Ark.)  Wbere  an  instruction  given  fully 
covered  that  requested  by  defendant^  the  re- 
fusal of  defendant's  request  was  not  error; — 
Carlton  v.  State,  161  S.  W.  145. 

$  829  (Ark.)  Requested  instructions  present- 
ing the  question  of  reasonable  doubt  and  the 
presumption  of  innocence  were  properly  refused, 
where  the  court  had  fully  instructed  thereon.— 
Coulter  V.  State,  161  S.  W.  180. 

A  requested  Instruction  Iteld  sufficiently  cov- 
ered by  charges  given. — Id. 

1829  (Mo.)  It  is  not  error  to  refuse  request- 
ed instructions  covered  by  other  instructions 
asked  by  defendant  or  given  on  the  court's  own 
motion.— State  v.  Bruton,  161  S.  W.  761. 

S  829  (Mo.)  It  is  not  error  to  refuse  a  request- 
ed charge  ftu^  covered  by  the  instructions  giv* 
en.— State  tTmUss,  161  S.  W.  766. 

{829  (Mo.)  Even  if  otherwise  proper,  a  re- 
quested instruction  attempting  to  definitely  de- 
nue  reasonable  doubt  was  properly  refused 
where  the  court  had  already  given  instructions, 
at  accused's  request,  suflideDtly  defining  the  na- 
tun  of  such  reasonable  doubt  aa  would  author- 
iae  an  acquittal— State  t.  ShafEer,  161  S.  W. 
S05. 

{829  Cr^.Cr.App.)  In  a  prosecution  under 
Acta  82d  Leg.  c.  23,  defendant's  requested  in- 
struction, that  if  he  did  not  attempt  to  procure 
a  certain  woman  as  an  inmate  of  a  bouse  of 
prostitution  he  should  be  acquitted,  was  proper, 
where  that  part  of  the  case  has  been  covered  by 
tbe  instructfons  given.— Currlngton  v.  State,  161 
S.  W.  478. 

1 829  (Tex.Cr.App.)  It  was  not  error  to  re- 
fuse instructions  covered  by  those  given. — Tafol- 
la  V.  State,  161  S.  W.  imi. 

§  829  (Tei.Cr.App.)  Where  the  court  correct- 
ly submitted  the  issue  of  excusable  homicide  by 
accident  or  misfortune,  there  was  no  error  in 
refusing  the  defendant's  special  charge  thereon. 
—Cooper  V.  State,  161  S.  W.  1094. 

£830  (Ark.)  Where  accused  requested  the 
court  to  instruct  on  involuntary  manslaughter 
but  did  not  tender  a  correct  instruction,  he  can- 
not complain  that  the  court  did  not  grant  his 
request,  and  the  reading  of  the  statute  defining 
voluntary  and  involuntary  manslaughter  was 
sufficient— Carlton  v.  State,  161  S.  W.  145. 

(J)  Cnatodj-t  Condnot.  «Bd  Dcltbermtloaa 
of  Jarj-. 

I  857  (Tex.OJipp.)  Where  a  verdict  of  guilty 
of  murder  In  the  second  degree  la  procured  by 
the  argument  of  certain  jurors  that  there  Is  a 
lunacy  commission  at  the  penitentiary  which  is 
better  able  to  pass  upon  defendant's  insanity 
than  the  doctors  who  testified  thereon,  and  that 
if  defendant  is  insane  he  will  not  be  placed  in 
the  penitentiary,  the  case  will  be  reversed.— 
White  V.  State,  161  S.  W.  977. 

§  862  Crex.Cr.App.)  Under  the  statute  prohib- 
iting reception  of  evidence  after  the  jury  has 
retired,  one  of  the  jurors  should  not  tell  the 
others  what  he  knows  about  defendant— Dunn 
T.  State,  161  S.  W.  467. 

S  866  (Tei.Cr.App.)  Adding  up  punishment 
which  jurors  desired  to  inflict,  and  adopting  tbe 
resnlt  obtained  as  the  verdict,  held  not  to  render 
the  verdict  one  arrived  at  by  lot,  where  the  ver- 
dict was  not  agreed  upon  until  after  much  fur- 


ther discuBsioa  and  lefvefal  ballotft^Dawm  t. 
State.  161  S.  W.  469. 

(K)  yerdJet. 

i885  (Tez.Cr.App.)  That  the  oonrt  at  ac- 
cused's request  submitted  the  question  of  sus- 
pending the  sentence,  and  that  the  jury  made  no 
recommendation  on  that  issue,  did  not  present 
error.— Dawson  v.  State,  161  S.  W.  469. 

Xm.  MOTIONS  FOB  XTEW  TBJAL, 
AlfD  nr  ABBEST. 

1 938  Crez.Or.App.)  Newly  discovered  erideuce 
to  justify  a  new  trial  must  be  such  as  could 
not  by  reasonable  diligence  have  been  previous- 
ly discovered  and  be  probably  tme  and  such 
aa  would  probably  produce  a  diiferent  result— 
Madrid  v.  State,  161  S.  W.  93. 

i  942  (Tez.Crjkpp.)  A  motion  for  new  trial 
for  newly  discovered  evidence  was  properly  de- 
nied, where  it  was  impeaching. — Ghappell  v. 
State,  161  S.  W.  964. 

i  949  (Tex.Cr.App.)  An  amended  motion  for  a 
new  trial  cannot  be  filed  without  leave  of  court 
after  the  denial  of  the  original  motion;  de- 
fendant's remedy  being  by  motion  to  set  aside 
the  order  of  denial  and  to  grant  the  amended 
motion  for  a  new  trial.— Bracber  v.  State,  161 
S.  W.  124. 

§  958  (Tei.Cr.App.)  An  application  for  a  new 
trial  for  newly  discovered  evidence  was  properly 
denied  where  there  was  no  showing  of  diligence. 
—Madrid  v.  State,  161  S.  W.  93. 

i  958  (Tex.Gr.App.)  An  application  for  a  new 
trial  for  newly  discovered  evidence  mnst  be  sup- 
ported by  afBdavIt— Bradier  t.  State,  161  S. 
W.  124. 

JUDGMENT,  8EMTE2IC13,  AMD 
FINAI.  OOMMITMENT. 

(992  (Mo.)  Wbere  the  record  abows  that  a 
defendant  chaned  with  larceny  and  burglary, 
though  he  pleaded  not  guilty,  was  convicted  of 
burglary  alone,  but  was  sentenced  for  larceny 
because  "he  had  pleaded  not  guilty,"  there 
no  valid  judgment,  and  tie  case  will  be  remand- 
ed.-Stato  V.  Duff;  161  S.  W.  688. 

XV.  AFPEAX  AND  EBBOB  AND 
CEBTIOBABI. 

(A)  Form  of  Reaedr*  Jarlsdletioa*  atnA 

Rtskt  of  Berlew. 

8  1017  (Tez.Cr.App.)  Where  accused  on  ap- 
peal to  the  county  court  from  a  conviction  in  tbe 
corporation  court  is  deprived  of  the  right  to  a 
trial  de  novo,  he  may  enforce  such  right  by  a 
further  appeal  to  the  Court  of  Criminal  Appeals. 
— Matula  v.  State,  161  S.  W.  965. 

S  1020  ^ex.Cr.App.)  Where  an  appeal  from 
an  inferior  court  to  the  county  court  Is  there 
dismissed,  appellant  may  j)rosecute  a  further  ap- 

fieal  to  tbe  Court  of  Criminal  Appeals  regard- 
ess  of  the  statute  prohibiting  an  appeal,  where 
the  fine  assessed  In  the  counlr  court  on  appeal 
from  an  inferior  court  Is  teas  than  $100.— 
Matula  T.  State,  161  8.  W.  065. 

(B)  FTesenfatlom  miiA  RcservB.tloa  tm  Ijow- 
cr  Court  of  Qroaads  af  Review. 

§  t036  (Mo.)  The  erroneous  admission  of  evi- 
dence of  deputy  sheriff  that  be  had  arrested  ac- 
cused and  bis  wife  on  a  similar  charge  of  bur- 
glary htM  not  reversible  in  absence  of  objecticHi. 
—State  v.  Du£F,  161  S.  W.  683. 

S  1036  (Tex.Cr.App.)  Objection  to  the  admis- 
sion of  evidence  comes  too  late  after  verdict 
and  appeal.— Floyd  v.  State,  161  S.  W.  074. 

g  1037  (Mo.)  The,  court  on  appeal  may  disre- 
gard improper  remarks  of  the  prosecuting  at- 
torney in  bis  closing  a^ment  where  the  re- 
marks were  not  objected  to. — State  v.  Wellmau, 
101  S.  W.  795. 

S  1038  (Ark.)  An  Instruction  not  objected  to  in 
the  trial  court  is  not  reviewable  on  appeaL— 
Coulter  T.  State,  161  S.  W.  ISe. 
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f  1038  n*ex.GT.App.)  In  tbe  abKWW  at  any  n- 
qtiMt  fw  a  ipeclaT  charge,  error  heid  not  to  be 
Iffedfcated  od  a  ttatement  of  tbe  district  at- 
toniejr  to  the  Jary.— Hiller  t.  State,  161  B.  W. 

128. 

S  1043  (Ark.)  Ingtruction  as  to  impeachment 
and  as  to  jnr7*B  liffht  to  disregard  the  testimony 
<^  any  witness  woo  baa  sworn  falsely  to  any 
material  fact,  even  thongh  erroneous  in  part, 
held  not  reversible  in  the  absence  of  specIBc  ob- 
Jection.— Bruder  v.  State,  161  S.  W.  1067. 

S  1049  (Mo.)  An  objection  that  the  elisor  vi- 
olated the  order  of  court  in  summoning  tbe 
ventre  from  the  central  part  of  tbe  county  in- 
stead of  the  southern  part  will  not  be  considered 
on  appeal,  where  no  exception  was  saved  to  the 
order  overruling  the  motion  to  quasb  tiie  panel 
on  that  acconnt.— State  t.  Sbafer,  161  8.  W. 
805. 

i  tOS2  (Mo.)  Where  no  exceptioB  was  taken 
to  the  overruling  of  a  motion  for  a  continuance, 
tbe  point  is  not  reviewable,  though  tbe  motion, 
with  a  recital  that  It  was  overraled,  was  set 
forth  in  the  bill  of  exceptions. — State  Miles, 
161  8.  W.  766. 

§  1053  (Tex.Cr.App.)  In  the  absence  of  an  ex- 
oeption,  an  objection  that  the  jary  was  com- 
posed wholly  oi  ''talesmen"  la  notjnoimd  for 
nveFsaL— Bracber  t.  Skate.  161  8.  W.  124. 

1 1054  (Uo.)  'nie  admission  of  improper  testi- 
mony is  not  reviewable  where  there  was  no  ob- 
jection to  die  testimony  until  after  its  admie- 
slon.— State  t.  Wellman,  161  S.  W.  796. 

i  1056  (Tex,Gr.App.)  Where  no  exception 
was  reserved  to  the  failure  of  the  court  to 
give  defendant's  requested  charges,  the  court's 
action  could  not  be  reviewed. — Dean  v.  State, 
161  S.  W.  »74. 

I  10S9  (Mo.)  The  admission  of  improper  tes- 
timony is  not  reviewable  where  accuseo  merely 
objected  to  the  testimony  without  specifying  any 
reason  for  its  exclusion.— State  v.  Wellman,  161 
6.  W.  798. 

I  1064  (Mo.)  Alleged  error  in  not  instructing 
on  all  of  tbe  law  of  tiie  ease  will  not  be  consid- 
ered, where  appellant^s  motion  for  new  trial  does 
not-  state  any  point  npon  which  the  court  failed 
to  instruct.— State  v.  Sydnor,  161  S.  W.  692. 

I  1064  (Mo.)  The  point  that  the  court  erred 
la  failing  to  ebatge  ttiat  the  prosecntrix  was  an 
accomplice  and  mmt  be  corroborated  must  be 
ruled  against  accused  where  the  point  is  not 
specifically  assigned  in  the  motion  for  new 
trial.-State  v.  Wellman,  161  S.  W.  TQ&. 

(O)  Pvoeeetlliiffe    for  Tranaf«r   ml  OMa«t 
and  Bffect  Tbereot* 

1 1081  (Tex.Or.App.)  Unless  the  record  shows 
that  notice  of  app«u  was  given  at  tbe  term  at 
which  accused  waa  tried,  the  Coait  of  Criminal 
Appeals  is  without  jarlsuetiott.— ToimK  t.  Stete, 
161  S.  W.  978. 

OD)  Ite«ord  ud  FsoeeeAlnva  n*t  la  Ile«- 

ovd. 

f  1086  (Mo.)  Where  the  record  entry  in  a 
cnmiual  case  states  with  reference  to  iiopanel- 
ing  and  swearing  of  the  jury  merely  that,  "the 
jury  being  by  tbe  clerk  sworn,  and  after  selec- 
tion the.  tollowiog  •  •  •  are  chosen  as  ju- 
rors to  try  this  cause,"  the  verdict  and  sentence 
will  be  set  aside;  such  record  entry  not  show- 
ing that  the  trial  jory  was  impaneled  or  sworn 
to  try  tbe  cause.— State  r.  DutT,  161  8.  W.  683. 

1 1088  (Mo.)  A  motion  to  onaah  an  informa- 
tion is  no  part  of  the  recoM  proper.— State  t. 
Humfeld.  161  S.  W.  735. 

g  (090  (Tcx.Cr.App.)  Rulings  on  admissibility 
of  evidence,  complained  of  in  motion  for  new 
trial,  cannot  be  reviewed  on  appeal,  in  flie  ab- 
sence of  billa  of  exception.— Strickland  t.  State, 
161  8.  W.  iia 

Alleged  remarks  of  the  district  attoney,  com- 


bined of  la  the  modon  for  new  trial,  cannot 
be  reviewed;  ttie  fact  of  Us  malting  them  not 
being  verifiad       bills  of  exception. — Id. 

i  1090  (Tex.Cr.App.)  Questiune  as  to  intro- 
doction  of  evidence,  attempted  to  be  raised  by 
motion  for  new  trial,  cannot  be  reviewed  in  the 
absence  of  bill  of  exceptions.— Kuykendall  v. 
State,  161  8.  W.  130. 

S  1090  (Tex.Cr.App.)  In  the  absence  cA  bills  of 
exception,  grounds  of  motion  for  new  trial,  re- 
marks of  prosecuting  officers,  application  for 
continuance,  and  objections  to  evidence  cannot 
be  considered.— Jobe  v.  State,  161  8.  W.  966. 

I  1090  (Tex.Cr.App.)  In  tbe  absence  of  bills  of 
exceptions,  grounds  In  the  motion  for  new  trial, 
complaining  of  the  rejectidn  of  evidence,  of  the 
failure  of  the  court  to  cbarge,  and  based  on 
newly  dlacovered  evidence,  cannot  be  reviewed.— 
Leach  v.  State,  161  S.  W.  077. 

I  1091  (Mo.)  Error  in  overruling  a  motion  te 
quash  must  be  preserved  in  the  bill  of  excep- 
tions.—State  V.  Humfeld,  161  S.  W.  736. 

S  1092  (Mo.)  Under  Rev.  St  1900,  I  524S, 
providing  for  tbe  allowance  and  filing  oi  excep- 
tions in  criminal  cases  as  in  civil  cases,  and 
Laws  1011,  p.  139,  repealing  Bev.  St  1909,  I 
2029,  and  prescribing  that  procedure  in  civil 
cases,  held,  that  the  provision  as  to  criminal 
cases  was  affected  by  tne  amendment,  so  that  a 
bill  of  exceptions  filed  within  the  amendment 
was  timely.— State  v.  Rogers,  161  S.  W.  770. 

SI092  (Tex.Cr.Ap^.)  Where  tbe  term  at  which 
defendant  was  convicted  of  a  misdemeanor  ad- 
journed May  28th,  a  bill  of  exceptions,  not  filed 
until  July  30th,  could  not  be  considered  either 
in  passing  on  alleged  errors  or  as  the  basis 
for  supporting  the  judgment.— Hall  v.  State, 
161  S.  W.  4B7. 

I  1092  (Tex.Cr.App.)  Where  a  term  of  tbe 
county  court  adjourned  on  May  31st,  bills  of 
exception  not  filed  within  20  days  after  ad- 
journment of  court  could  not  be  considered.— 
Hart  V.  State,  181  S.  W.  458. 

i  1092  (Tex.Cr.App.)  That  the  trial  judge,  aft- 
er receiving  tbe  tnU  of  exceptions  wlwn  the 
time  allowed  for  approving  same,  stated  that  he 
could  not  give  his  approval  until  he  had  received 
the  BtatemeDt  of  facta  did  not  excuse  the  failure 
of  accused  to  secore  bills  of  exception  in  time, 
where  he  made  no  application  tor  exteaaloo  tn 
the  tlme.-Ohavario  v.  State.  161  S.  W.  0T2. 

S  1094  (Mo.)  Though  motions  for  new  trial  and 
In  arrest  of  judgment  were  filed,  only  the  record 
proper  will  be  reviewed,  if  appellant  did  iMt  file 
a  UU  of  exceptions.— State  v.  Frintx,  161  8.  W. 
674. 

I  1095  {Tex.Cr.App.)  Bills  of  exception,  not 
filed  until  60  days  after  the  adjourning  of  court 
In  a  misdemeanor  prosecution,  will  be  stricken 
on  motion,  In  view  of  the  stenographer's  act  of 
1911  (Acts  3Sd  Leg.  c  119).— Phillips  v.  State. 
161  8.  W.  469. 

f  1095  (Tex.Cr.App.)  Bills  of  exceptions  not 
filed  in  the  trial  court  until  the  sixtieth  day  aft- 
er adjournment  for  the  term,  and  after  appel- 
lant had,  within  30  days  allowed  for  filing  a 
statement  of  facts  and  bills  of  exception,  at- 
tempted to  extend  the  time  for  another  SOdays, 
were  filed  too  late,  and  will  be  stricken  on  ibo- 
tion.— Boyd  v.  State,  161  S.  W.  458. 

I  1095  {Tex.Cr.App.)  A  biU  of  exceptions  aot 
filed  within  90  days  after  the  adjournment  of 
the  term  at  which  accused  was  convicted  wiU  be 
stricken.— Dosh  v.  State,  161  S.  W.  979. 

I  1097  (Tex.Cr.App.)  Insufficiency  of  evidence 
to  BupDort  a  conviction,  alleged  as  a  basis  for 
new  trial,  cannot  be  reviewed  la  ttie  abBence  <d 
a  statement  of  facts, — Hampton  t.  State,  161  B. 
W.  966. 

i  1097  (Tex.Cr.App.)  In  the  ahBenoa  of  aay 
statemeat  of  facta,  the  court  caanot  say  wlMtlh 
er  the  inatructioaa  reqneatad  ahonld  have  beea 
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given,  or  reTiew  tbose  groonds  in  the  motioD 
complaining  of  the  charge.— Floyd     State,  161 

S.  W.  974. 

(  1097  (Tex.Or.App.)  In  the  absence  of  a 
itatement  of  facta  groands  in  the  moUoB  for 
new  triai,  complaining  of  the  rejection  of  evi- 
dence, of  the  failure  of  tbe  court  to  charge,  and 
baaed  on  newly  discovered  evidence,  cannot  be 
reviewed.— Leach  v.  State.  161  S.  W.  977. 

J  1099  Crez.Gr.App.)  Where  the  prosecuting 
officen  failed  to  agree  to  a  atatemuit  of  facts 
in  time,  or  retom  the  same,  defendant's  coun- 
sel should  present  a  statement  to  the  judge  and 
request  that  he  prepare  and  file  a  statement, 
If  the  one  presented  was  not  iMirect.— lovano- 
▼ich.v.  State,  161  8.  W.  98. 

I  1099  (Tex.Cr.App.)  Where  transcripts  were 
required  to  be  filed  within  00  days  after  sen- 
tence, under  Acts  82d  Leg,  c.  119,  I  7,  and 
appellant  was  sentenced  February  24th,  and 
ttia  statement  of  facts  was  not  presented  nntU 
August  30th,  it  was  too  late.— Bracher  v.  State, 
161  S.  W.  124. 

Where  accused  employed  his  own  attorney  to 
defend  him,  the  negligence  of  such  attorney  in 
failing  to  present  toe  statement  of  facts  to  the 
judge  for  approval  in  time  will  be  imputed  to 
accused.— Id. 

1  1099  (Tex.Gr.App.)  Where  the  term  at  which 
defendant  was  convicted  of  a  misdemeanor  ad- 
journed May  28th,  a  statement  of  facta  not 
med  until  July  30th,  could  not  be  considered  ei- 
ther in  passing  on  alleged  errors  or  as  the  basis 
for  supporting  the  Judgment— Hall  v.  State, 
161  S.  W.  4li'{. 

8  1 099  (Tex.Cr.App.)  Where  a  term  of  the 
county  court  adjourned  on  May  Slst,  a  state- 
ment of  facts  not  filed  within  20  days  after  ad- 
journment of  court  could  not  be  considered. — 
Hart  V.  State,  161  8.  W.  458. 

I  1099  (Tez.Cr.App.)  Where  accused  was  con- 
victed at  a  term  of  the  county  court  which  ad- 
j  on  med  Angust  16th.  and  his  statement  of  facts 
waa  not  filed  nntil  September  ISth,  it  waa  not 
filed  within  the  required  20  days  after  adjourn- 
ment—Hampton V.  State,  161  S.  W.  966. 
'  1 1 101  (Tex.Cr.App.)  That  the  stenograpfaeT 
refused  to  obey  the  court's  order,  made  after  ac- 
cused had  filed  a  pauper's  affidavit,  that  he  make 
out  a  atetement  of  facts  AeU  not  to  excuse 
want  of  a  statement  of  facts^-Gbavario  v.  State, 
161  8.  W.  972. 

i  1 102  Crex.Cr.App.)  A  statement  of  facte 
not  filed  in  the  county  court  until  more  than 
20  *days  after  adjournment  will  be  stridten  on 
motion.— Collins  t.  State,  161  S.  W.  115. 

I  1102  Crex.Gr.App.)  A  purported  statement 
of  facts,  not  filed  In  the  trial  court  until  six 
montiia  after  adjournment,  will  be  stricken. — 
Arrlsman  v.  State,  161  S.  W.  lia 

I  1 102  (Tex.Cr.App.)  A  statement  of  facts, 
not  filed  until  60  days  after  the  adjourning  of 
court  in  a  misdemeanor  prosecution,  will  be 
stricken  on  motion,  in  view  of  the  Stenogra- 
pher's Act  of  leillActe  32d  Leg.  c.  119).— Phil- 
lips V.  State,  161  S.  W.  459. 

{  1 102  (l^.Cr.App.)  A  statement  of  facAs  not 
filed  within  90  days  after  the  adjournment  of 
the  term  at  which  accused  waa  convicted  will 
be  stricken.— Dosb  v.  State,  161  S.  W.  979. 

I  1 106  (Mo.)  An  appeal  not  perfected  by  the 
filing  in  the  Supreme  Court  of  a  transcript  with- 
in the  time  prescribed  by  Kev.  St.  1909,  3  5313, 
must  on  motion  be  dismissed,  nnlesa  accused 
shows  good  cause  for  the  delay.— State  v.  Leib- 
dg,  161  S.  W.  674. 

{  1 106  (Mo.)  An  appeal  in  a  criminal  prosecu- 
doD,  not  perfected  by  the  filing  a  transcript 
within  the  time  prescribed  by  Rev.  St.  1909,  I 
SSlS,  must  on  motion  be  dismisaed,  In  the  ah- 
■ence  of  a  showing  of  good  cause  for  the  delay. 
—State  V.  Wade,  161  8.  W.  680. 

f  1124  (Tex.Cr.App.)  An  order  denying  a  mo- 
tion for  ft  new  trfu  for  newly  discovered  eirl- 


dence  cannot  be  reviewed  where  evidence  sub- 
mitted on  the  motion  is  not  broaght  up  by  bill 
of  exceptions  or  otherwise.— Madiid  t.  States 
161  8.  W.  93. 

(B>)  Aaalsuiemt  9t  Brron  and  Briefs. 

I  1 130  (Mo.App.)  Although  no  briefs  are  filed 
and  there  are  no  aasignmente  of  error,  the  court 
will  examine  the  record  and  pa8s_jndgment 
thereon.— State  v.  Ologovet,  161  8.  W.  274. 

(6)  Review. 

I  tl34  (Tex.Gr.App.)  The  overruling  of  .a  uko- 
Uon  for  new  trial,  being  unnecessary,  presenta 
no  question  for  review  further  than  would  be 
presented  by  the  motion  itself.— Miller  v.  Stat^ 
161  S.  W.  128. 

f  1 144  (Tex.Cr.App.)  The  jury  must  be  deem* 
ed  to  have  placed  a  reasonable  constmctioii 

Tn  the  charge.— Chrisdan  v.  State,  161  8. 
101. 

1 1 144  (Tex.Cr.App^)  Where  the  court  cannot 

consider  the  statement  of  tacts,  it  must  presnme 
that  the  trial  court  submitted  the  law  as  appli- 
cable  to  the  evidence.— Hall  v.  State,  161  S.  W. 
457. 

I  1 144  (Tex.Gr.App.)  Where  question  of 
venue  was  not  made  an  issue  In  the  trial,  nor 
raised  until  motion  for  new  trial,  and  the  court 
modified  appellant's  bill  of  exceptions  on  such 
subject  by  stating  certain  evidence  tendinc  to 
prove  venue,  the  Court  of  Oriminal  Appeals  was 
required  to  presume  that  the  venue  was  safll- 
ciently  proved,  under  Acta  25th  Leg.  c.  12, 
amending  Code  Cr.  Proc  1895,  art  80£— Beleb- 
er  V.  State,  161  S.  W.  459. 

S  1 144  (Tex.Cr.App.)  The  appellate  ooort;  in 
the  absence  of  the  .evidence,  Aefd  bound  to  pre- 
sume that  the  evidence  heard  did  not  sustain 
the  motion  for  new  trial  overruled  below. — 
Perales  v.  State.  161  8.  W.  482. 

S  1144  (Tex.Cr.App.)  In  the  absence  of  a  state- 
ment of  facts,  the  court  must  presnme  that  tlie 
court  charged  the  law  applicable  to  the  evidence, 
and  all  the  law  necessary  to  be  given. — Floyd  v. 
Stat*,  161  S.  W.  974. 

8  1 150  (Mo.)  Granting  a  change  of  venoe  will 
not  Ik  disturbed,  unless  an  abuse  of  diseretSon 
appears.— State  r.  Shaffer,  161  8.  W.  806. 

8  1151  Crex.Cr.App.)  Refusal  of  a  continu- 
ance on  affidavit  of  ttie  jailer  denying  defend- 
ant's alleged  illness  was  diacreti<mary  and  ahoold 
not  be  disturbed  in  the  absuice  of  a  abowing  of 
abuse.— Perales  t.  Stat^  161  8.  W.  482. 

S  1153  (Tex.Cr.App.)  The  action  of  the  court 
in  permitting  relatives  of  accused  to  testify  aft- 
er they  had  been  in  court  and  heard  the  teati- 
mony  of  a  witness  for  the  state  after  the  rule 
had  been  invoked  was  not  snch  an  abuse  of  Us 
discretion  as  to  require  a  reversal. — Cooper  t. 
State,  161  S.  W.  1094. 

I  1159  (Tex.Cr.App.)  The  credibiUty  of  the 
witnesses  and  the  weight  of  their  testtmony  la 
for  the  jury  and  not  for  the  Court  of  Crinunai 
Appeals  to  determine.— Ghiistian  v.  State.  16l 
S.  W.  lOL 

11159  (Tex.CrAppO  A  conviction  supported 
by  evidence  will  not  be  disturbed,  though  other 
evidence  introduced  would  have  authorized  an 
acquittal.— Chappell  v.  State,  161  S.  W.  964. 

SI  163  (Ark.)  Accused,  in  the  absence  of  a 
abowing  of  prejudice,  cannot  complain  of  the 
separation  of  the  jury  prior  to  the  time  the 
court  ordered  them  to  be  kept  together.  Kirby's 
Dig.  S  2390.-Garlton  v.  State,  181  S.  W.  146. 

8  1163  (Mo.)  That  Injury  resulted  to  aceued 
from  an  error  in  the  instructions  must  be  pre- 
sumed, unless  the  record  shows  the  contrar3%  In 
which  case  the  conviction  will  not  be  disturbed. 
—State  V.  Bunyard,  161  S.  W.  766u 

8  1 165  (Mo.App.)  Accused  could  not  complain 
of  error  in  an  instmcticm  to  her  advantage. — 
State  V.  Gatllton,  161  S.  W.  848. 

8  1 166  (Ark.)  Under  Kirby's  Dig.  I  2220,  fact 
that  aceosed  was  given  no  opportamtj  to  chal- 
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lenge  grand  jnron  htid  not  nound  for  rererBal 
where,  on  a  motion  to  quash,  he  made  no  at- 
tempt to  eatabHtb  a  claim  that  they  wen  inter- 
ested in  hii  proeeentlon.— Threet  t.  State,  liBl 
S.  W.  189. 

Setting  case  for  trial  In  accused's  absence 
held  not  prejudicial  where  the  trial  was  had 
without  an;  request  for  additional  time  to  pre- 
pare for  tnaL— Id. 

|ll66>/2  (Ark.)  Bemarks  of  trial  judge  held 
not  prejudicial  (a  view  of  other  statements  by 
the  conrt-^nlter  v.  State,  161  8.  W.  186. 

S  1167  (Tex.  Cr.App.)  Whoe  an  indictment 
charged  assault  to  murder,  maiming,  and  rob- 
ber;, all  committed  in  the  same  transaction,  de- 
fendants were  not  prejudiced  b;  the  fact  that 
the  court  submitted  om;  the  charge  of  robbery. 
—Madrid  v.  State.  161  S.  W.  98. 

f  1 169  (Mo.)  The  error,  if  anr.  in  admitting 
evidence,  wUch  is  merely  cumuIatiTe  of  a  nec- 
essary but  uncontradicted  fact  eBtabliehed  by 
competent  proof,  is  harmless,— State  t.  Bruton. 
161  S.  W.  761. 

1 1 170'/2  fTex.Gr.Ap]^.)  There  was  no  reversi- 
ble error,  in  the  asKug  of  questions  by  the 
prosecutlnK  attorney  for  impeachment  purposM, 
as  to  wheuier  a  certain  witness  was  not  forget- 
ful and  as  to  whether  she  had  not  told  stones, 
where  such  questions  were  not  answered.— 
Ghriatlan     State,  161  S.  W.  101. 

11171  (Ho.)  He  closing  argument  of  the 
prosecuting  attorney,  to  th^  effect  that  accused 
had  lived  In  adulter;  with  his  wife  before  her 
marriage,  and  lived  with  a  harlot  at  the  time 
of  the  commission  of  the  crime  charged,  held 
prejudicial  when  not  Justified  by  the  evidence;.— 
State  V.  Wellman,  161  S.  W.  795. 

The  closing  argument  of  the  prosecuting  at- 
torney, wherein  he  denounced  a  witness  for  ae- 
cosed  as  «  pioetitute,  was  nrejndiclal  where 
there  was  no  evidence  josti^ing  tha  ctuugs. 
— Id. 

8  1 171  fTex.Ct.App.)  In  a  prosecution  for 
bigamy,  the  district  attorney's  statement  to  the 
jury  that  If  he  had  been  allowed  to  introduce 
defendant's  letters  to  his  alleged  firat  wife  he 
could  have  shown  his  guilt  held  prejudiciaL-^ 
Harris  v.  State,  161  S.  W.  125. 

S  1172  (Ark.)  Error  in  InstructiDg,  In  a  pros- 
ecution for  assault  with  Intent  to  kill,  that 
ever;  sane  man  is  presumed  to  intend  the  nat- 
ural and  probable  consequences  of  bis  acts  was 
not  prejudicial  to  accused,  where  he  admitted 
that  he  in  fact  shot  prosecuting  witness  with 
intent  to  kill  for  the  purpose  of  protecting  his 
own  life.— Coulter  v.  State,  161  8.  W.  186. 

f  1172  (Mo.)  Error,  in  an  instruction  author- 
ising a  conviction  if  accused  assaulted  prose* 
cutor  with  a  knife  with  intent  to  kill,  maim,  or 
disfigure  him,  while  the  information  only  charg- 
ed an  assault  with  intent  to  malm,  held  not  prej- 
udicia],  where  the  jury  found  accused  goll^  as 
chained  in  the  information.— State  v.  Bonyard. 
161  S.  W.  756. 

Though  the  facta,  in  prosecution  for  mayhem, 
do  not  justify  an .  instruction  on  self-defense, 
and  the  instruction  given  is  Improperly  foamed 
but  accused  is  not  Injured  thereby,  he  may  not 
complain.— Id. 

1 1 172  (Mo.)  Instructions  that,  while  both  ac- 
cused and  his  wife  were  competent  witnesses  for 
the  defense,  the  jury  might  consider,  as  affecting 
their  credibility,  their  interest  in  the  result 
of  the  trial  were  not  reversible  error,  though  it 
would  be  better'  to  omit  such  instructions. — 
State  V.  Shaffer,  161  S.  W.  805. 

I  1172  (Tex.Gr.App.)  Accused  was  not  preju- 
diced by  an  instruction  that  the  robbery  must 
have  been  willfully  committed,  since  such  re- 
quirement only  imposed  an  additional  burden 
on  the  state.— Madrid  v.  Stata,  161  S.  W.  93. 

I  1 172  frex.Cr.App.)  In  a  prosecution  for  rob- 
bery, the  court's  failure  to  submit  the  issues  of 
simple  and  aggravated  assault  was  not  prejudi- 


cial to  defendant,  where  the  court  Instructed 
the  jury  to  acquit.  If  defendant  did  not  take  the 
ring,  which  he  was  charged  to  have  taken,  from 
off  the  person  of  another. — Olemmou  v.  State, 
161  S.  W.  973. 

$1172'  (Tex.Cr.App.)  Under  an  information 
charing  that  defendant  was  the  lessee  of  the 
premises  and  kept  a  disorderly  house,  where 
the  evidence  fully  supported  such  allegation, 
error,  in  defining  the  offense  by  copying  the 
entire  statute  as  to  such  offenses  was  not  .ground 
for  reversal.— Dean  v.  State,  161  S.  W.  974. 

I  1178  (Tenn.)  The  facte  that  counsel,  both 
for  the  state  and  for  accused,  took  the  position 
that  he  was  guilty  of  first  degree  murder  or  en- 
titled to  an  acquittal  on  the  ground  of  self- 
defense  would  not  operate  as  a  waiver  of  ac- 
cused's right  to  have  the  qnpation  of  second  de- 
gree murder  mbmitted^-Jones  t.  State,  161  S. 
W.  1016. 

(H)  Dateratin&tiOB  «ad  Oisvosltlox  •< 
Cause. 

I  1186  (Ark.)  On  reversal  of  convktiott  for 
rape,  the  state  can  elect  to  sentence  aecnsed  tor 
carnal  abnse.  Instead  of  having  a  new  trial- 
Three  t  V.  State.  161  S.  W.  189. 

I  1 186  (Tex.Cr.App.)  Under  Acta  26th  Leg.  c 
21,  amending  Code  Cr.  Proc.  1896,  art.  7^,  a 
judgment  of  conviction  should  not  ordmarily  be 
reversed  for  unnecessary  instructions  in  favor 
of  accused.-M^ristian  v.  State,  161  S.  W.  101. 

XVTL  PmnSHMEHT  AlTD  PBEVEH- 
TIOK  OF  OBZBCB. 

I  1206  (Tex.CT.App.)  Indeterminato  sentence 
law  (Acta  33d  Leg.  c  1S2)  held  invalid  for  in- 
definiteness.  within  Pen.  Code  1911.  art  6.— 
Ex  parte  Marshall.  161  S.  W.  112. 

S  1206  crex.Or.App.)  Where    aocosed  wu 

chafed  with  having  Committed  a  murder  In 
1901,  and  was  not  placed  on  trial  until  July, 
1913,  he  was  entitled  to  have  bis  ponlidiment 
assessed  by  the  jury  under  Code  Cr.  Froc.  1911, 
art  750 ;  the  indeterminate  sentence  law,  paie* 
ed  at  the  regular  session  of  the  33d  Legislature 
{Acta  S8d  Leg.  c.  132)  having  been  declared  un- 
constitntionaf.— Johnson  v.  State,  161  8.  W. 
1098. 

CROPS. 

See  Chattel  Mortgasai,  H  ^ 

CROSS-EXAMINATION. 

See  TntnesHM,  »  257-^,  836,  887,  84»,  88a 

CROSSINGS. 

See  Railroads,  IS  804r-351,  416. 

CUSTOMS  AND  USAGES. 

1 8  (Tex.Civ,App,)  Custom  among  lumber- 
men, when  lumoer  delivered  was  not  up  to 
grade,  to  make  out  a  claim  and  forward  It  to 
the  uiipper  and  pending  settlement  hold  the 
lumber  snhject  to  the  shipper's  order,  held  not 
inadmissible  In  evidence  as  in  contravention  at 
law.— Continental  Lumber  A  Tie  Oo.  T.  lUlIer. 
161  8.  W.  927. 

DAMAGES. 

See  Agriculture,  (  8;  Appeal  and  Error,  H 
1170,  1171,  1175;  Death,  §96:  Fraud,  {  69; 
Libel  and  Slander,  §  33 ;  Malicious  Pro8ecn> 
tion,  II  ^,  67,  71 ;  Master  and  Servant,  |  41: 
Nuisance.  |  72;  Sales,  |3S8;  Telegraphs  and 
Telephones,  sj  71.  73i_Tort8,  |  10:  Trial,  M 
191,  228,  261,  266;  Vendor  and  Pmchuec, 
I  843. 


Ver  eases  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  tadazes  see  same  tmle  and  seetlon  (D  NUHBBB 

Digitized  by ' 


V  

Google 


161  SOUTHWESTERN  REPORTEB 


1236 


m.  GROUNDS  AlTD  SUBJECTS  OF 
COMPEN8ATOBT  DAMAOES. 

(B)  Aarsra.T'a.tlon,  HltlcJitloB,  and  Redae- 

tlOB  of  LOBB. 

S  62  (McApp.)  A  party  who  is  damaged  by 
the  wroDgrfuI  act  of  another  should  take  all 
reasonable  precautions  to  protect  bis  property 
-  and  minimize  his  damages. — Weller  v.  Missouri 
liUmber  &  Mining  Co.,  161  S.  "W.  853. 

S  62  (Tez.CiT.App.)  Amount  which  contractoc 
conld  have  made  in  other  employment  by  the 
Qse  of  his  wagons  and  teams  held  to  be  de- 
ducted in  ascertaining  his  damages  from  the 
refusal  of  the  other  Dartr  to  permit  him  to 
perform  contract  for  oaufing  and  distributing 
railroad  ties.— Waterman  Lumber  A  Supply 
Oo.  V.  Holmes.  161  S.  W.  70. 

VI.  KEASURE  OF  DAMAGES. 
(B)  Injarlea  to  Propertr. 

1 105  (T^OiT.App.)  In  an  action  for  the  fir- 
ing of  plaintiff's  hoosehold  goods,  plaintiff  is 
competent  to  testify  as  to  uie  valae  of  their 
use,  where  the  goods  had  no  market  value  at 
the  place  of  loss.— St  l4onis  Soathwestem  Ey. 
Co.  of  Texas  v.  Benjamin,  161  S.  W.  370. 

8  106  (Bio.App.)  The  damages  recoverable  for 
maiotainlDg  a  temporary  obBtrnction  In  a  nav- 
igable atream  which  prevented  the  raftiiv  of 
logs  to  plaintiff's  sawmill  held  the  loss  caused 
by  the  enforced  idleness  of  the  mili  or  the  coet 
of  removal  in  case  it  amounted  to  less  than  the 
lou  from  idleiMH.— Waller  v.  MiBiotiti  Lomber 
&  Mining  CoTui  8.  W.  803. 

§  1 1 1  (Ky.)  Measure  of  damages  for  injuries 
to  a  house  was  a  sum  sufficient  to  restore  the 
property  to  the  condition  in  which  it  was  priox 
to  the  mjury,  iioA  sneh  fort^r  ram  as  would 
compensate  puintUC  fffr  diminutkm  In  tiie  value 
of  the  use  durinjr  the  continuance  of  the  in- 
jury.—Lexinzbm  «  E.  By.  Co.  v.  Baker,  161 
S.  W.  228. 

(O)  Br«a«b  «f  Oontraot. 

fi  124  (Tez.  Civ.  App.)  Contractor  prevented 
from  performing  contract  held  entitled  onij  to 
the  net  profits  or  difference  between  the  con-, 
tract  price  and  expenses  Mceasarily  incident 
to  performance.— Waterman  Lumber  &  Supply 
Co.  T.  Holmes,  161  S.  W.  70. 

VH.  INADEQUATE  AND  EXOE8SITE 
DAMAGES. 

1130  (Ky.)  Where  a  boy  under  16  had  his 
aiucle  and  foot  mashed,  waa  confined  to  his  bed 
flor  a  month  and  a  hal^  an  award  pf  $2,000  was 

not  excessive,  where  two  years  afler  the  acci- 
dent the  foot  and  ankle  were  still  stiff. — Steams 
Coal  &  Lumber  Co.  v.  Tnggle.  161  S.  W.  1112. 

J  132  (Ky.)  In  an  action  for  iniurieit  a  ver- 
dict allowfaig  plaintiff  ^QOO  heU  not  exces- 
sive.—Board  of  Council  of  City  of  Frankfort  v. 
Kirby,  ISI  S.  W.  1116. 

i  (32  (ky.)  An  allowance  of  $12,500  damag- 
es in  favor  of  a  carpenter  who  received  such 
severe  injuries  that  he  was  unable  to  do  any- 
thing and  was  a  physical  wreck  and  would  re- 
main so  until  death  la  not  excessive  where,  at 
the  time  of  Uie  injury,  be  was  a  strong,  vigorous 
young  man  of  28_reftr8.— LoolsvUle  &  N.  B.  Oo. 
T.  Moore,  161  S.  W.  1129. 

i  132  (Mo.)  Verdict  of  $17,600  for  personal 
Injuries  not  totally  disabling  plaintiff  hetd  ex- 
cessive and  to  reonire  a  new  trial  unless  plain- 
tiff would  remit  all  in  excess  of  $10,000.— Lyons 
V.  Metropolitan  St.  Ry.  Co.,  161  S.  W.  726. 

S  132  (Tex.Civ.App.)  Veidict  of  $8,500  to 
switchman  permanently  injured  In  hip,  ankle, 
elbow,  and  back  held  not  ezeeflBlve.— Missouri, 
K.  A  T.  By.  Oo.  of  Texas  v.  Lealx),  161  &  W. 
362. 

S  t32  (Tex.avj^pp.)  A  verdict  of  $10;600  to 
a  brakeman,  earning  $100  a  month,  for  loea  of 
hla  foot,  UM  attendant  pain  and  mental  TtBlffh, 


the  diminutl<>n  of  his  earning  capacity,  and  his 
loss  of  time  and  medical  expenses  held  not 
excessive.— St  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Martin.  161  8.  W.  405. 

S  132  (Tex.CivjLpp.)  An  award  of  $3,500 
damage  held  not  ezcessive.— Texas  Midland  B. 
RrvTWiggini,  1«1  8,  W.  44S. 

'  Vm.  PI^EADIirO.  EVIDEHOB.  AMD 
ASSESSMEIIT. 

(A)  Fleadl««. 

8  141  (Mo.App.)  The  petition  need  not  all^ 
the  measure  of  damages,  for  that  is  a  matter  ta 
be  regulated  by  the  court  in  the  inetrnctiona.— 
Weller  v.  Missouri  Lumber  &  Mining  Oo_  161 
8.  W.  863.  "a  ^ 

1 158  (Mo.)  Where  petition  alleged  that  a  kid- 
ney was  crushed,  evidence  as  to  discovery  of 
blood  cells  in  urine  held  not  outside  the  issues. 
— I^yons  V.  Metropolitan  St  By.  Co..  161  8.  W. 
728. 

(B)  Bvldemee. 

8  166  crex.Glv.App.)  Where  pUintUTa  biuim 
were  slight  and  he  waa  apparently  well,  evi- 
dence as  to  a  very  slight  oruise  causing  can- 
cerous wound,  and  that  a  person  died  from  a 
pin  scratch,  waa  not  admissible.— St.  Louis 
Southwestern  I^.  Co.  v.  Moore,  161  S.  W.  378. 

S  168  (Ky.)  In  ar  personal  injury  action  by  a 
servant,  testimony  that  while  imable  to  work 
he  had  to  do  what  little  he  could  to  keep  from 
sending  bis  children  to  the  orphans*  home  is  in- 
competent—Louisville &  N.  B.  Oo.  Mom% 
161  S.  W.  1120. 

8  185  (Mo.)  Evidence  held  to  show  sofflciently 
that  the  condition  of  plaintiffs  kidney  was  caus- 
ed by  the  injuries  received  in  a  collision  wilft  a 
street  ^.— Lyons  t.  Metn^olitan  St  By.  Col, 
liBlS.  W.726. 

(C)  ProaeedlKKs  tor  AaaeMment. 

i  208  (Tex.Civ.App.)  Whether  plaintiff  vaa 
rendered  unable  to  slecv  (m  his  left  Mb  by 
reason  of  the  injury  so  as  to  be  entitled  to 
damages  on  that  ground  A«U  a  Juzr  qaestion.— 
Trin^  &  a  T.  B.  Go.  T.  Rlackabear,  161  & 

1 208  (Tex.OiT.Appw)  Evidence  hetd  to  anthoi^ 
lie  the  submission  to  the  jury  of  plaintiff's  loss 
of  future  earning  capacity.— Texas  Midland  B. 
R.  v.  Wiggins,  161  sT  W.  445. 

A  failure  to  prove  the  U£e  expectancy  of 
plaintiff  and  to  absolutely  establish  his  age 
held  no  {[round  for  refusal  to  submit  the  qoes- 
tion  of  his  loss  of  future  earning  capacity- — Id. 

S2I6  (Ky.)  An  instruction  on  the  mmsnre 
of  damages  for  personal  injuries  held  erroneous 
for  the  use  of  words  "tor  injuries  to  hia  per- 
son" and  tile  words  '^penuaneut  injury  to  him 
lessening  his  power  to  earn  money,^  in  place  of 
the  expression  "diminution  of  his  bower  to  earn 
money."— Nashville,  G.  &  St  L.  B.  Co. 
Banks,  161  S.  W.  554. 

8  221  (Tex.CiT.App.)  In  a  railroad  employe's 
action  for  personal  injorieq  under  Employers' 
Liability  Act  it  is  the  better  practice  to  nave 
the  jury  find  whether  plaintiff  was  negligent, 
and,  if  so,  find  tbe  damages  sustained  by  him 
and  the  uteat  Us  damages  axs  diminished  be- 
cause ot  his  own  negUganoe.— St  Lonlik  B.  A 
M.  By.  Co.  T.  Vemonnei  B.  W.  84. 

DAMS. 

See  Waters  and  Water  Coozses,  8S  H&,  120. 

DATE. 

See  Appeal  and  Brrw,  |  6UL 

DEATH. 

See  Abatement  and  Bevlval,  1  64;  Appeal  and 
Error,  8  1002 ;  Commerce,  i  27 :  Master  and 
Servant  88  101,  102,  248.  276^  278,  293 ; 
Municipal  Owpoiatlonib  |  706; 
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k246 J  PleadiDK,  gfi  S4,  346.  869 ;  Bailroads, 
2^,  338,  361.  358,  309,  398:  Bobbery,  i 
>:  Street  Baitroadi,  i  114;  TeUnuhB  uid 
>iiei,  I  88;  Trial,  M  2Sfr^ 


Ijl.  ACTIONS  FOB  OAUSIIfO  DEATH. 
(A)  Rlsht  of  Aetlon  «nd  Dcfenaca. 

S  9  (Mo.)  Rer.  St.  1909.  I  5425,  providing  that 
woen  a  peraon  dies  from  iiijurr  through  negli- 
geoce  of  person  running  locomotlTe,  etc^  the 
owner  shall  pay  a  penaLcy  not  less  than  $2,000 
nor  more  than  ¥10,000,  in  discretion  of  jury, 
held  conatltational.— Laeders  t,  St.  Loois  &  S. 
r.  R.  Co.,  161  S.  W.  1169. 

1 10  (Teon.)  Section  9.  added  by  Act  April  6. 

1910,  c.  14S,  I  2,  36  Stat  291  (U.  S.  Gomp.  St 
Snpp.  1911,  p.  1325),  to  Act  April  22,  1908. 
known  as  Employers'  Liability  Act.  which  by 
section  1,  declared  a  railn«d  liable  to  a  "person 
•offering  injury"  while  employed  In  interstate 
commerce,  or,  in  case  of  his  death,  to  bii  per- 
sonal representative,  preserves,  by  anrrival,  the 
cause  of  action  given  the  employ^,  and  has  no 
application  in  case  of  instantaneous  killing^ 
Oarolina.  C.  A  O.  By.  v.  Shewalter.  161 
1136. 

I  18  (Tenn.)  To  authorize  recovery  for  the 
benefit  of  the  father  of  an  adult  Bon  instantly 
killed  while  employed  by  a  railroad  tn  interstate 
commerce,  under  Act  April  22,  1908,  c.  149,  {  1. 
35  Stat.  65  (U.  S.  Comp.  St  Snpp.  1911.  p. 
1322),  merely  declaring  the  conipany  liable  in 
damages.  It  must  be  shown  the  father  bad  rea- 
sooabw  expectation  of  pecuniary  assistance  or 
mpport  from  deceased.— CavollM*  O.  A  O.  By. 
T.  sVewalter,  161  a  W.  im 

832  (Mo.App.)  A  widow  lUlng  for  the  nsKli- 
gent  death  of  her  husband,  leaving  sarviving 
children,  must  aue  tor  herself  and  as  trustee 
for  the  children,  80  that  all  tin  dun^M  umj  be 
recovered  in  one  aedon.— Marqnei  w.Sioch^  161 
8.  W.  64& 

i47  (Tex.Ct7.App.)  A  petition.  In  an  action 
by  a  surviving  widow  for  personal  injuries  to 
her  husband,  to  insufficient  as  stating  a  cause  of 
action  for  wrongful  death,  under  Hev.  Civ.  St 

1911,  art.  4604,  when  it  did  not  aUege  whether 
the  injuries  were  or  were  not  the  cause  of  the 
husband's  death.— Bladk  t.  Texas  ft  P.  I^.  Go.. 
161  S.  W.  1077. 

|S8  (Mo.App.)  The  rale  that  it  ii  presumed 
that  a  decedent  was  not  goilty  of  contributory 
negligence,  where  no  one  saw  the  accident, 
wouid  not  apply  where  there  was  evidoice  by 
eyewitnesses  tending  to  show  contributory  neg- 
ligence.—Battles  T.  United  By*.  Oo.  of  St.  Louis, 
161  S.  W.  614. 

'  (B)  Damases,  Forfeitare»  or  Fina. 

S  95  (Ky.)  The  measure  of  damages  is  such 
as  will  compensate  the  estate  of  decedent  for 
the  destruction  of  his  earning  power,  in  view 
of  all  the  evidence  bearing  on  the  qoestton. — 
Louisville  &  N.  B.  Co.  t.  Stewart's  Adm'z, 
161  S.  W.  557. 

I  101  (Ky.)  In  an  action  under  the  federal 
Employer's  Liability  Act  for  negligent  death, 
the  jury  should  apportion  the  recovery,  if  any, 
between  the  bendkiaries. — Louisville  ft  N.  H. 
Go.  V.  Stewart's  Adm'x,  161  S.  W.  557. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Marshaling  Assets  and  Secu- 
rities; Subrogation;  Witneases,  |  143. 

DECEDENTS. 

See  Witnesasi,  K  14S,  144. 

DECLARATION. 

See  Pleading. 


DECURATIONS. 

See  Criminal  Law,  8!  418,  414 ;  Bridence,  f  271. 

DEDICATION. 

I.  NATURE  XSm  REQUISITES. 

8  35  (Tenn.)  If  the  tract  dedicated  as  a  street 
is  clearly  defined  as  by  a  map,  and  the  public 
use  is  practically  of  the  whole  tract  dedicated, 
it  ia  presumed  that  an  act  accepting  a  part  ox 
the  tract  dedicated  ia  an  acceptance  of  the 
whole.— Doyle  t.  City  of  Chattanooga,  161  8. 
W.  987. 

8  37  (Tenn.)  The  acceptance  of  a  street  by  a 
municipality  may  be  implied  from  a  general  and 
louE-contlnned  use  thereof  by  the  public  as  of 
Doyle  T.  Gi^  of  Chattanooga^  IGl  S.  W. 

fi  37  (Tex.Civ.App.)  Where  streets  were  dedi- 
cated to  the  public,  the  use  of  them  by  the  pub- 
lic, and  the  removal  of  gravel  therefrom  by  the 
city  under  the  claim  that  they  were  a  public 
street  is  sufficient  to  show  acceptance  at  the 
dedication,  even  though  the  streets  were  not  al- 
ways kept  in  condition  fit  for  traTet— Glty  of 
La  Grange  v.  Brown,  161  S.  W.  & 

8  38  CTenn.)  The  use  of  a  street  by  the  gen- 
eral pnbllc  may  operate  as  an  acceptance  tiiere- 
of,  as  to  make  the  dedicatiui  irrevocable.— Doyle 
V.  City  of  ChattanoogB.  161  S.  W.  997. 

n.  OPERATION  Ain>  EFFBGT. 

f  93  (Tex.(^.App.)  Mere  nonnser  or  delay  in 
Hie  fmprovement  <a  a  street  so  that  parts  of  it 
became  practically  impassable  and  were  not  used 
by  travelers,  is  Insufficient  to  establish  an  aban- 
donment by  the  city  of  that  portion  of  the  street 
where  it  was  a  part  of  the  general  street  system 
which  was  dedicated  In  laying  oat  a  subdivision. 
—City  of  La  Orange  t.  BroiRi.  161  S.  W.  8. 

DEEDS. 

See  Acknowledgment  I  4;  Adverse  Posssssion, 


tors  and  Administrators,  88  146,  397 :  Guard- 
ian and  Ward;  Insane  Persons,  8  66;  hlort- 

Ptges:  Partition,  fi  9;  Partnership,  {  141; 
leading,  8  8 ;  Bailrdads,  8  72 ;  Beformation 
of  Instruments,  E8  19,  23,  25,  86.  45;  Tax- 
ation, 8  776;  Trespass  to  Try  Title.  16; 
Trial,  I  106:  Trosts,  1  81;  Vendor  and  tor^ 
chaser.  81  229.  2S1,  258. 

I.  REQUISITES  AND  VAUSTTT. 

(A)  ICatare  and  Bssentlals  of  Coa-rtytinc- 
es  in  General. 

8  8  (Tex.Civ.App.)  Where  defendants  recover- 
ed land  possessed  by  plaintlfl^s  husband  and 
plaintiff  sought  to  defeat  the  effect  of  the  judg- 
ment by  claiming  the  land  as  her  own,  a  deed 
executed  by  the  buaband  after  the  adverse  judg- 
ment is  wholly  ineffective,  even  though  he  claim- 
ed it  was  confirmatory  of  a  prior  rerbal  gUt; 
such  gift  being  of  no  efCect— Childress  Robin- 
soD,  161  S.  W.  78. 

88  (Tex.Civ.App.)  The  location  of  land  ac- 
quired by  adverse  possession  within  Bev.  Cir. 
St  1011,  art.  5676,  is  fixed  to  a  certain  extent, 
and  a  pnrcUtser  from  the  possessor  must  take 
notice  of  that  fact  and  of  the  fact  tfiat  he  ac- 
quires no  title  unless  be  purchases  the  land 
whose  location  is  so  fixed. — Mixon  v.  Wallis, 
161  S.  W.  907. 

8  17  (Ark.)  An  agreement  upon  the  part  of  a 
grantee  to  support  the  grantor  daring  his  life- 
time is  a  sufficient  consideration  for  a  deed  con- 
veying land.— Fine  v.  Lasater,  161  S.  W.  1147. 

8  17  (Mo.)  Where  a  son,  on  receiving  a  deed 
of  his  parents'  farm  and  homestead,  orally 
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agreed  that  when  tiiey  could  not  care  for  them- 
Belvea  be  woald  asust  them,  and  after  the 
death  of  his  father  cared  for  his  mother  ac- 
cording to  hlB  agreement,  there  was  a  sufficient 
coQsideraUon  for  the  deied^Wing  v.  Havelik, 
m  S.  W.  782. 

(B)  Vmwm  »Bd  Coatenta   of  Iiutrnments. 

}3I  (Ta.CiT.App.)  A  deed  is  not  binding  up- 
on one  who  slgna  it  but  who  is  not  named  in  the 
body  of  'the  deed  as  one  of  Uie  grantors.— Le 
Blanc  T.  Jackson,  161  S.  W.  60. 

fi  38  (Mo.)  A  deed  failing  to  deacribe  an; 
land  which  could  be  located  from  the  description 
waa  Toid.— Schroeder  t.  Tarpin,  161  S.  W.  716. 

S  38  (Mo.App.)  A  deed  which  did  not  contain 
a  aufficlent  description  of  the  land  conveyed  was 
invalid  on  Its  face,  and  did  not  convey  any  title. 
—Barber  Aaphalt  Paving  Co.  v.  Field.  161  &  W. 
964. 

1 41  (Ey.)  Deed  r^errfng  to  land  as  Oiat  con- 
veyed to  the  grantor  held  to  convey  the  same 
land,  though  it  contained  different  calls  than  in 
the  grantor's  deed.— Baasett  t.  Lush,  161  S.  W. 
227. 

(D)  OeIiT«rr> 

1 59  (Ark.)  The  acknowledgment  and  filing  for 
record  of  a  deed  waa  prima  fade  evidenoe  of  its 
delivei^  to  the  grantee.— Felker  r.  Bice.  161  8. 
W.  162. 

I  SI  (Ark.)  I>eed,  executed  by  father  to  dangb- 
ter  In  conslaeratlon  of  support,  and  deUvered  to 
a  bank  'with  instructions  to  deliver  it  to  the 
daughter's  husband  after  father*B  death,  held  to 
be  in  escrow  and,  having  been  delivered  to 
danghteK*!  husband  after  grantor's  death,  woald 
not  be  canceled.— Fine  v.  Lasater,  161  8.  W. 
1147. 

Whether  the  delivery  of  a  deed  to  a  third 
party,  to  be  delivered  by  him  to  the  grantee  aft- 
er the  grantor's  death,  is  to  be  deemed  a  present 
delivery  is  a  qaration  of  fact,  depending  on  the 
conduct  and  Intent  of  the  parties  to  the  transac- 
tion.—Id. 

For  the  delivery  of  a  deed  to  a  third  party,  to 
be  delivered  to  the  grantee  after  the  grantor's 
death,  to  conadtute  a  preaent  delivery,  the  gran- 
tor must  deliver  it  for  the  grantee'a  use,  and  in 
some  way  express  such  intent,  and  must  part 
both  with  the  possession  and  with  all  control  of 
the  deed.— Id. 

f  67  (Mo.App.)  A  deed,  which  was  presump- 
HvOy  not  delivered  so  as  to  become  operative  un- 
til after  the  date  of  ita  acJcnowledgment,  did  not, 
when  delivered,  relate  back  to  its  date  or  to  the 
dAto  eW  a  prior  executed  void  deed  between  the 
parties,  at  least  not  for  the  purpose  of  eonvey- 
ing  tiue  as  of  those  dates  so  as  to  uphold  an  ac- 
tion on  a  special  tax  bill  against  the  grantee, 
who  did  not  otherwise  have  title  at  that  time- 
Barber  Aq^halt  Paving  Co.  t.  Field,  161  S.  W. 
864. 

(B)  Vttildltr. 

569  (Ark.)  Under  Kirby's  Dig.  |  1122,  pro- 
ing  that,  before  the  county  conrt,  which  has 
exclusive  jurisdiction  to  decide  the  result  of  an 
Section  upon  the  anestion  ot  the  removal  of 
a  county  seat,  shoald  make  any  order  carrying 
such  result  into  effect  a  donor  of  a  new  loca- 
tion should  execute  a  sufficient  conveyance 
thereof  to  the  county  in  fee,  held,  that  deed  of 
a  donor  pending  an  appeal,  in  which  the  order 
of  the  county  court  was  reversed,  was  not  in- 
valid as  having  been  executed  by  mistake.— 
Schuman  v.  George,  161  S.  W.  1088. 

i  72  (Mo.)  A  deed  will  be  set  aside  when  ob- 
tained by  the  undue  influence  of  a  person  other 
than  the  grantee;  "undue  influence"  meaning 
any  influence,  however  exercised,  which  destroys 
tree  agency,  and  substitutes  the  will  of  another 
for  that  of  the  person  in  whose  name  the  act 
brou^t  in  j^^ment  ia  done.— Wing  v.  Havelik, 


1 78  (Tex.Civ.App.)  In  mlt  to  aet  aside  deed, 
evidence  held  to  authorize  initHnlflBlon  to  die  jnir 
of  the  question  whether  tiie  grantor  waa  mental- 
ly Incompetent  to  make  the  conveyance  at  the 
tune  he  executed  it— Brown  v.  Brenner,  161  & 
W.  14. 

m.  OONSTBUCTZON  AHD  OPE&A^ 
TIOV. 

(A)  Geaeral  Rules  ot  G«a«tPuetl«a. 

%  93  (Mo.)  The  intention  of  the  parties  to  a 
deed  must  be  effectuated  if  not  in  contraventtcn 
of  some  positive  rule  of  law. — Garrett  t. 
Wiltse.  161  S.  W.  694. 

The  intention  of  the  parties  to  a  deed  mnat 
be  gathered  from  its  four  cornets.— Id. 

1 97  (Mo.)  The  babendom  clause  of  a  deed 
may  be  referred  to  for  the  removal  of  ambigu- 
ities and  even  to  control  and  modify  the  grant- 
ing clause  when  that  is  neceesaty  to  ^ectoate 
the  grantor's  plain  Intent.— Ganett  t.  Wiltaa 
161  S.  W.  694. 

(B)  Property  C«BTeTe<t. 

I  I  i  I  (Tex.Civ.App.)  Where  by  the  rejection 
of  a  false  and  impossible  part  of  a  descriptioD 
which  is  repugnant  to  the  general  intention 
of  a  deed  a  perfect  description  will  remain, 
the  false  part  should  be  rejected  and  effect 
gtyen  to  ttte  deed.— Griawold  t.  Comer,  161  8. 
W.  428. 

(O)  BetatM  aad  btcreata  0*ea.*e4L. 

1 130  (Mo.)  A  grantee,  though  the  grantor's 
heiT,  cannot  take  more  uxan  the  grantor  has  to 
convey.— Boothe  v.  Cheek,  161  S.  W.  791. 

1 124  (Mo.)  A  deed  Aeld  to  give  the  grantee 
an  estate  In  tm  idmple.— Garrett  t.  WUtM,  161 
S.  W.  694. 

At  common  law  the  word  "heirs"  was  aec- 
essary  to  pass  an  estate  of  inheritance. — ^Id. 

The  words  "heirs"  in  a  oenveyance  at  com- 
mon law  waa  a  word  of  Undlatfui  and  not  of 
purcbaae.- Id. 

To  conatme  the  word  "heirs,"  what  oaed  in 
a  deed,  as  a  word  of  purchase  and  not  of  lim- 
itation, the  intent  not  to  use  the  word  in  ttm 
usual  IcQsal  "f^ii^ng  must  be  nnequivocally 
shown.— Id. 

nr.  PLEADnro  akb  evidehob. 

i  194  (MaApp.)  It  is  presumed  that  a  deed 
was  not  deUwed  m  as  to  become  operative  un- 
til after  the  date  of  Its  acknowledimient.— Bar- 
ber Asphalt  Paving  Co.  v.  Field,  161  S.  W.  864. 

S2tl  (Mo.)  Evidence  Aeld  sufficient  to  show 
that  at  the  time  of  execati<ai  of  a  deed  the  gran- 
tor waa  of  soond  mind. — Wing  v.  HaveU^  161 
S.  W.  732. 

Evidence  held  not  to  ahow  any  nndne  Influ- 
ence on  the  part  of  the  grantee  or  his  wife. — Id. 

Evidence,  in  an  action  to  set  aaidq  a  deed 
from  parents  to  a  son,  held  Insufficient  to  show 
that  the  wUI  of  the  faUier  waa  overcome  Ict 
that  of  Hbe  mother,  who  was  of  onsoond  vdaa. 
-Id. 

DEFAMATION. 

See  Libd  and  Slander. 

DEFAULT. 

See  Judgmmt,  f  138. 

DELAY. 

See  Telegrat^a  and  Telephones,  |i  88,  06,  74. 

DELEGATION  OF  POWER. 

See  licenses,  |  6;  Taxation,  1  28. 

DELIVERY. 

See  Deeds,  M  S9-67;  Sales,  |  ISl;  Tel^tapha 
and  Telephones,  ff  87,  88. 
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DEMAND. 

8m  BUb  Md  Notes,  i  S97. 

DEMURRER. 

See  Flutding,  il  lO^W,  4S8L 

DEPOSITIONS. 

See  Appeal  and  Error,  <  669;  Habeaa  OorpUt 
I IIB. 

883  (Ark.)  The  refnsal  of  a  witnem  to  an* 
■wer  qaesticms  not  shown  to  be  material  wae  not 
ground  for  soppreBslng  the  deposition.— Fancher 
T.  Kenner,  ^  8.  W.  160. 

1 107  rm.GlT.App.)  Objections  that  answers 
to  questions  in  a  depositiiH)  are  not  responsive 
most  be  taken  before  announcement  of  read; 
for  trial.— E.  S.  &  D.  O.  Kolp  t.  Brazer,  161 
&  W.  880. 

DEPOSITS. 

See  Banks  and  Banking,  |  164. 

DESCENT  AND  DISTRIBUTION. 

See  Adverse  FoBsesaicA,  |S  31,  79;  Eqoifcr,  | 
S9;  Estoppel,  J  98;  Executors  and  Adnunis- 
trators;  Homestead,  H  136,  146:  Taxation, 
II  887,  893;  WiUs.  "       '  * 

HI.  RIGHTS  Aim  T.TAHTT.lTIEg  OF 
HBiaS  AND  DISTBIBUTEEB. 

(O)  D*feta  of  Imtesta.te  mud  Iae«abMB«M 

on  Prop«rtT. 

1 128  (Moi)  Wbile  a  husband  at  common  law 
was  liable  on  his  warranty  in  a  deed  made  by 
him  and  his  wife  conveying  her  land,  an  h^ 
of  tiie  husband  is  not  liable  on  the  oovoiant 
of  warranty  by  reason  of  advancements.- Armor 
V.  Frey,  xSl  S.  W.  829. 

I  130  (Mo.)  Under  the  express  provisions  of 
the  statute  of  descente  and  distributions  (Rev. 
St  1909,  I  SS2),  the  beir  takes  subject  to  the 

fiayment  of  the  ancestor's  debts,  and  the  cred- 
tor's  claim  is  somewhat  in  the  natoro  of  a  lien. 
— Annor  v.  Lewis,  161  S.  W.  2SL 

DESCRIPTION. 

See  Deeds,  |  8& 

DEVISES. 

See  Wills. 

DIRECTING  VERDICT. 

Sea  Orlminal  Law,  fi  763 ;  Trial,  f  17a 

DIRECTORS. 

See  Banks  and  Banking,  IS  64,  268;  Oorpora- 
tioM,  M  310,  318. 

DISABILITIES. 

See  Negligence,  |  86. 

DISCHARGE. 

See  Master  and  Servant,  H  20-41;  Principal 
and  Surety,  ||  104, 108;  Selease. 

DISCOVERED  PERIL 

See  Master  and  Servant.  |  286;  Negligence^  | 
119;  Ballroads,  f  838. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  §S  653,  957-979,  1092 ; 
(Continuance,  i  33;  Criminal  Law,  ||  676, 
1160-1163 ;  Jury.  |  76:  Justices  of  Oie  Peace, 
i  158:  New  Trial  I  TS;  Trial,  }  106;  Tenne, 
li  42.  72.  " 


DISCRIMINATION. 

See  Tslegxaphs  and  Telephones,  H  2^  8^ 

DISEASE. 

See  Pleading,  |  34. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  »  334.  361,  396,  609, 
635,  773,  781;  Criminal  Law,  J  U06;  Di- 
vorce, i  146 ;  Justices  of  the  Peace.  {S  169, 
164,  166:  Limitation  of  Actions,  f  l£tO;  New 
Trial.  I  167;  Quieting  Title, T84. 

n,  IirVOLUlTTABT. 

S  60  (Mo.App.)  Where  plaintiff,  after  the 
striking  of  his  amended  petition  for  departtue 
from  the  ori^nal  petition,  failed  to  prosecute 
the  suit,  and  such  failure  was  not  induced  by 
the  striking  of  such  petition,  the  court  properly 
dismissed  ue  cause.— Poocot  v.  St  Lmtis,  L  M. 
&  8.  By.  Ckk.  ira  S.  W.  1190. 

DISORDERLY  HOUSE. 

See  Perjury,  |  11 ;  Proetitution.  ||  1,  4. 

DISSOLUTION. 

See  Corporations,  1 681 ;  Injunction,  H 1S8, 188L 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Contempt,  |  10;  Criminal  Law,  706-780; 
Payment,  H  87,  89 ;  Witnesses.  S|  193,  887. 

1 5  (Ark.)  One  acting  as  a  deputy  piosecnt- 
ing  attorney  under  the  district  prosecuting  at- 
torney, whose  appointment  was  not  in  wnting 
and  was  not  approved  by  the  circuit  court,  was 
not  a  de  jure  but  a  de  facto  officer  not  entitled 
to  collect  the  fees  of  the  ofDce.— WUUford  T. 
Etuon.  lei  S.  W.  49& 

DISTRICTS. 

See  Dndna;  Highways,  1 161;  Levees,  H  2-84. 

DIVORCE. 

See  Contracte,  |  111. 

IT.  JURISDICTION,  PROCEEDINOS, 
AND  RELIEF. 

(O  Plevllttc. 

8  104  (Mo.App.)  In  an  action  for  divorce,  an 
amendment  of  the  petition,  after  submission  of 
the  case  at  the  suggestion  of  the  court,  so  as  to 
withdraw  a  charge  of  adultery  which  had  not 
been  sastained  and  make  a  charge  of  indignities 
mors  specific,  held  properly  allowed  as  merely 
conforming  the  petition  to  the  proof. — Hea  v. 
Rea.  161%.  W.^8. 

I  109  (Mo.App.)  Where  a  petition  for  divorce 
was  properly  sworn  to  originally.  It  was  not  es- 
sential that  it  be  reverified  after  an  amendment 
to  conform  to  the  proof.— Bea  v.  Rea,  161  S.  W. 

27a 

(B)  Dismissal,  Trial  ot  Hearing,  and  Hew 
Trial. 

1 146  (Mo.App.)  In  an  action  for  divorce,  an 
amendment  of  the  petition,  after  submisaion  to 
conform  the  petition  to  the  proof  as  to  a  charge 
of  indignities  contained  in  the  petition  and  to 
eliminate  a  charge  of  adulte^,  neld  not  to  en- 
titie  defendant  to  Introduce  further  evidence.— 
Bea  T.  Rea,  161  S.  W.  27a 

<Wi  Jadsmeat  or  Dceree. 

I  167  (Mo.App.)  Rev.  St.  1909,  I  2381.  does 
not  prohibit  a  suit  to  set  aside  a  juagment  of  di- 
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vorce  on  the  gronnd  of  fnrnd  In  Its  procare- 
ment.— McDonald  t.  McDonald,  161  8.  W.  850. 

Whftre  a  husband  obtaintd  from  faii  wife  a 
waiver  of  snmmons  and  an  agreement  that  the 
cause  might  be  submitted  for  trial,  she  relying 
on  bis  representation  that  she  shotild  receive 
notice  of  the  trial,  a  decree  obtained  hy  him 
without  notice  was  procured  by  fraud  and  prop- 
erly Bet  aside  at  the  suit  of  the  wife.— Id. 

A  decree  obtained  pursuant  to  an  agreement 
will  be  set  aside. — Id. 

A  divorce  held  properly  set  aside  at  the  suit 
of  the  wife  aa  obtained  ander  a  collusive  agree- 
ment.—Id. 

Where  a  husband  procured  a  divorce  without 
contest,  only  by  consent  of  bis  wife,  auch  con- 
sent being  fraudulently  obtained,  the  fact  that 
the  wife,  after  learning  of  the  decree,  executed 
deeds  describing  herself  as  a  dngle  woman, 
was  no  obstacle  to  settinc  asida  tin  dlvozoe  on 
her  appUcatifHL— Id. 

(Q)  AvvMl. 

{181  (Mo.App.)  Under  Rev.  St  1900,  |  2880. 
providing  for  writs  of  error  in  divorce  proceed- 
ings, a  writ  of  error  must  be  aned  oat  within 
60  days  after  the  judgment  is  rendezed^Mc- 
Neill  V.  McNeill,  161  8.  W.  8Sa 

i  184  <Mo.App.)  While  findings  of  the  trial 
conrt  in  an  action  for  divorce  are  not  binding 
on  appeal,  they  will  nevertheless  be  given  per- 
suasive influence  and  deferred  to  by  the  appel- 
late court.— Bea  t.  Bea.  161  8.  W.  278. 

DOCKETS. 

Bee  Trial,  {  IL 

DOCTORS. 

See  Physidana  and  Surgeons. 

DOCUMENTS. 

Sea  Criminal  Law,  |  m. 

DOING  BUSINESS. 

See  Corporations,  |  642. 

DOMICILE. 

See  Hoaband  and  WiCa,  |  288;  Venne,  |  21. 
DRAINS. 

See  Appeal  and  Error,  |  659;  Injunotion,  8 
128;  Municipal  CorporatloBS,  U  417,  4S»- 
470,  784,  791. 

L  BSTABUSHBIXlirT  AHD  XAIH- 
TENAXOE. 

1 17  (Ark.)  Under  Sp.  Acts  1911,  p.  218,  g  2, 

firoviding  that  the  directors  of  a  drainage  dia- 
rict  may  employ  such  officers  and  agents  as 
they  deem  necessary,  the  board  can  employ  a 
Construction  engineer  without  appointing  him 
chief  engineer. — Keene  v.  Trice,  161  S.  W.  499. 

1 17  (Ark.)  Under  Acts  1900,  p.  842,  S  16, 
the  commissioners  of  a  drainage  dUtrict  are  not 
liable  for  injuries  to  property  caused  by  negli- 
gence in  the  construcnon  of  a  drainage  ditcli.— 
Wood  V.  Drainage  Diet.  No.  2  of  Cosway  Cpun- 
ty,  161  8.  W.  1057. 

1 36  (Ark.)  An  appeal  from  an  order  of  the 
connty  court  establishing  a  drainage  district 
must  be  granted  by  the  court  and  not  by  the 
clerk,  and  the  order  Sxing  the  amount  of  the 
bond,  which  is  equivalent  to  granting  the  ap- 
peal, must  be  entered  at  the  term  when  the 
Qnal  order  establishiog  the  district  is  made. — 
Drainafce  Dist.  No.  1,  of  Cross  County  v.  Rolfe, 
161  S.  W.  1034. 

The  failure  to  move  the  circuit  court  to  dis- 
miss an  appeal  from  the  county  court  establish- 
ing a  drainage  district,  on  the  ground  that  the 
atatutory  requirements  essential  to  perfecting 
~  appw  were  not  taken,  does  not  operate  as 


a  waiver  of  the  defect  of  the  Jnrisdiction  of  thi 
circuit  court,  where  there  is  an  entire  sbsence 
of  any  thing  in  the  record  Awwlng  an  appeal 
from  the  county  court- Id. 

The  circnit  conrt  on  appeal  from  an  cider  oc 
the  county  conrt  establishing  a  drainage  dis- 
trict may,  while  the  case  is  pending  before  it 
aUow  the  bringii^  ap  from  the  county  court  of 
an  amendment  ao  as  to  show  the  aUowanoe  of 
aa  appeal.— Id. 

Where  the  Supreme  Court  reversed  a  inig- 
ment  of  the  circuit  court  reversing  an  order 
of  the  county  court  establishing  a  drainage  dis- 
trict, on  the  gronnd  that  there  was  no  valid 
appeal  to  the  circuit  conrt,  and  remanded  tbt 
case  for  further  proceedings,  the  circnit  conit 
could  allow  the  record  of  tlie  county  court  to 
be  amended  bo  as  to  show  the  facts  conferring 
jurisdiction. — Id. 

I  57  (Ark.)  Under  Acta  1909.  pp.  835  837.  g 
T,  8,  drainage  districts  held  not  liable  for  dam- 
ages to  land  caused  by  negligence  in  tlie  cod- 
Btruction  <tf  a  drainage  ditch.— Wood  t.  Draio- 
B^^Dirt.  No.  2  of  Conway  Coimty,  ICl  S.  W. 

Persona  contracting  with  a  drainage  district 
for  the  construction  of  a  ditch  are  liable  for 
injuries  to  property  caused  by  n^ligeat  con- 
iitractlon  under  the  plan  adopted  and  the  con- 
tract with  the  drainage  commissioners.— Id. 

In  an  action  for  injuries  to  prt^rty  dainied 
to  have  been  caused  by  water  seeping  fnm  a 
drainage  ditch  which  was  being  oonstnicted, 
compl^nt  which  meialy  ahowed  tibat  water  wu 
allowed  to  stand  in  the  ditch  dartog  eoiistiM- 
tion  hetd  insufficient  to  show  negligoica.— Id. 

DRAMSHOPS. 

See  Intoxicating  liqoora. 

DRUGS. 

See  Alnrtion,  f  0. 

DRUNKARDS. 

See  CxSmiaal  Law.  |  BB;  NegUganeB,  |  & 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  SOl-SlOl 

DUPLICITY. 

See  Indictment  and  Information,  |  ISBb 

DURESS. 

See  Payment,  t  87. 

DYING  DECLARATIONS. 

See  Homicide,  S  203. 

EJECTION. 

See  Carriera,     363,  386. 

*  EJECTMENT. 

See  Appeal  and  Brror.  |  193 ;  Judgment,  |  S8T; 
Limitation  of  Actions,  S  105;  Tenancr  >> 
.Common,  1 16 ;  Tre^MLSa  to  Try  mUe. 

I.  RZGBT  OF  ACTION  ANB  DE- 
FENSES. 

S  16  (Mo.)  Under  Bev.  St  1909,  SS  2382,23^ 
prior  possession  by  plaintiff  htld  not  a  prereoRt- 
site  to  the  action^— Fitzpatridi  T.  Qtrnx,  161 
S.  W.  714. 

S  18  (Mo.)  Under  Rev.  St  1909.  IS  2882,2385, 
ouster  by  defendant  held  not  a  prereqoisite  to 
the  right  to  maintain  ejectment.— Fltzpatridk  t. 
Carver,  161  S.  W.  T14 

m.  PLBADINO  AND  EVIDBNOB. 


I  65  (Ark.)  Under  Kirby's  Dig. 
plaint  u  ejeetnent  htU       ~  ' 
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ffcUcd  to  ihow  title  la  plainttfli  I9  dcaeent,  imr- 
diase,  or  operation  of  law,  or  ahov  by  what 
right  they  claimed.— HcAlister  t.  Hamess,  141 
S.  W.  186. 

65  (Ho.)  Under  Ber.  St  1009.  i%17M,2SB7, 
-.38,  a  petition  in  ^ectment  keU  anfficient  as 
affainst  an  objection  that  it  failed  to  itate  that 
plaintiff  was  entitled  to  poMewkm  on  tiie  very 
day  soit  wa«  flled.r-Fitsp«trick  t.  Qarrar.  161 
S.  W.  714. 

166  (Mo.)  Under  Bev.  SL  1009.  H  1794. 
2387,  2S88,  a  petition  in  ejectment  held  euffi- 
dent  as  against  an  objection  that  It  failed  to 
show  that  defendants  were  then  unlawfully 
withholding  possession,— Fitzpatrick  v.  Garver, 
161  S.  W7714. 

i  60  (Mo.)  Under  the  ezpresa  prorisions  of 
Rev.  St.  1909,  S  1806,  held  that  defendant  in 
ejectment  had  the  right  to  unite  in  bis  answer 
a  general  and  specific  denial  with  a  statement 
of  any  new  matter  oonstitnting  a  defense  and 
counterclaim.— Bynds  v.  Hynds,  161  S.  W.  812. 

I  86  (Mo.)  Defendant  who  undertook  to  show 
that  widow  and  administrator  ot  the  ancestor 
under  whom  aU  claimed  had  settled  with  ail 
the  heirs  except  himself,  that  she  baa  promised 
him  the  land,  bought  with  estate  funds,  as  his 
share,  and  that  the  land  in  question  did  not 
exceed  the  value  of  his  own  share,  held  to  have 
the  burden  of  establishing  such  claim.— Hynds 
T.  Hynds,  161  S.  W.  812. 

i  95  (Mo.)  In  ejectment  where  the  rights  of 
the  parties  rested  upon  a  resulting  trait  creat- 
ed by  die  acts  of  the  administrator  of  their 
ancestor,  evidence  held  to  sustain  defendant's 
claim  that  a  settlement  had  been  made  with 
all  the  other  beneficiaries  except  himself.— 
Hynds  t.  Hynds.  161  B.  W.  812. 

V.  DAMA0E8,  MESNE  PROFITS,  IM- 
FKOTEBCENTS.  ASB  TAXES. 

i  139  (Mo.)  While  ordinarily  rents  are  recov- 
erable In  ejectment,  no  rent  can  be  recovered 
in  ejectment  by  tenants  in  common  where  their 
interect  was  subject  to  defendant's  claim  for  an 
allowance  for  improvements,  and  the  evidence 
failed  to  discloee  for  what  tiw  land  would  rent 
without  the  Impravementt.— Armor  v.  Frey, 
161  S.  W.  829. 

ELECTION. 

See  Criminal  Law,  1  878. 

ELECTION  OF  REMEDIES. 

See  Appeal  and  Brror,  S  1089;  Pleading,  { 
866;  Sales,  I  425. 

ELECTIONS. 

See  Counties,  i  84:  Intoxicating  LiquorB,  | 
86;  Schools  and  School  Diitricta,  H  07-107; 
Weapons. 

IV.  QUAUtFICATIOlTS  OF  VOTERS. 

i  66  (Ky.)  Const.  %  155.  held  to  authorise 
Act  March  12,  1912  (Laws  1912,  c.  47),  provid- 
ing that  women  may  vote  on  all  school  meas- 
ures and  gueetlons  submitted  to  a  vote  of  the 
>ple.— Stneasy  v.  City  of  Louis  rill  e,  161  S.  W. 


f.65  (Ky.)  An  election  iu  the  city  of  Louis- 
le  on  a  tax  measure  held  a  Bchool  district 
election,  within  Const  |  155,  conferring  on 
the  General  Assembly  the  sole  right  to  regulate 
such  elections.— Stuessy  v.  City  of  Louisville, 
161  8.  W.  564. 

A  proposition  to  issue  bonds  of  a  school  dis- 
trict for  the  improvement  of  the  schools  of  the 
district  was  a  school  measure  or  question,  with- 
in Act  March  12,  1912  (Laws  1912,  c  47).  pro- 
viding that  women  may  vote  tor  school  trnstees 
and  on  all  achool  measures  and  queations.- Id. 


ELECTRICITY. 

See  Appeal  and  Error,  |  781, 

I  r  (Mo.)  Repeal  of  Rev.  St.  1909,  {8  9668, 
9569,  9570,  authorizing  the  city  of  St  Louis  to 
fix  service  rates  of  pnhlic  utilltiee,  by  Acta 
1913,  p.  fSSl,  8  139,  vesting  such  power  in  the 
Public  Service  Commission,  nullified  St.  Louis 
city  ordinance  No.  24196,  approved  February 
24,  1909,  prescribing  a  maximum  electric  rate, 
and  regalating  the  famishing  at  electricity  for 
light  and  power.— Union  Bleomc  Ught  ft  Power 
Co.  V.  City  of  St  Louis,  161  S.  W.  1166. 

f  16  (Mo.)  An  electric  light  and  power  com- 
pany held  not  liable  for  iujury  to  a  spectator 
caused  by  the  falling  of  a  pole  by  reason  of  a 
crowd  nressiog  against  the  cable.— Meehan  v. 
Union  Electric  Ugfat  ft  Power  Co.,  161  S.  W. 


EMINENT  DOMAIN. 

See  Mnnldpal.  Corporations,  {{  266-686. 

I.  HATVRE,  EXTEET,  AND  USE^QAf 
TION  OF  POWER. 

S  2  (Ky.)  That  a  comer  lot  has  been  assessed 
$1  per  front  foot  on  one  street  for  the  construc- 
tion of  a  sewer  thereon  will  not  render  invalid, 
as  a  taking  of  private  property  without  just 
compensation  in  violation  01  Const.  |  242,  an 
assessment  for  a  sewer  constructed  upon  the 
other  street— Cesser  v.  McLene.  161  S.  W. 

ma 

n.  OOKPEESATIOE. 

(A)  lleeeultr  SnaeleBey  in  Oemeral. 

SS  79. 80  (Mo.)  Plaintiffs  held  estopped  to  re- 
cover compensation.— Qoinn  t.  St.  Lonia  Jk  S. 
r.  B.  Co.,  161  8.  W.  820. 

(B)  TmMmm     •>     lalnrlAv    Fvopavtr  mm 

8  1 19  (Mo.)  Where  a  city  acquire*  title  to  a 
street  by  limitations,  and  a  railroad  company, 
witii  the  city's  consent  Appropriates  such  etieet 
for  ita  tracks,  the  former  owner  of  the  atreeC 
cannot  recover  compensation  from  the  rallrMd 
coriipany  for  anch  approprlatini.— Quinn  v.  St 
Louis  ft  S.  F.  B.  Co.,  161  S.  W.  820. 

m.  »aooEEDpros  to  take  prop- 

ERTT  Aim  ASSESS  OOM- 
PEHSATIOK. 

8  172  (Tex.Civ.App.)  A  county  court  has  Jn- 
ri8dicti<Ki  in  matters  of  eminent  domain,  such 
jurisdiction  not  being  taken  awu  by  Acts  82d 
Leg.  c.  24.— Balch  v.  San  Ant<»iio,  F.  ft  N.  B. 
Co..  161  S.  W.  lOOL 

IV.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

1296  (Mo.)  Where,  in  an  action  against  a 
railroad  company  by  the  former  owner  of  die 
land  of  a  street  which  the  company  had  appro- 
priated vritb  the  city's  consent,  the  defendant 
reUed  upon  title  in  the  city  by  prescription,  ev- 
idence of  invalid  condemnation  proceedings  un-. 
der  which  the  street  was  originally  taken  by 
the  city,  was  admissible  as  evidence  of  color  w 
title  and  to  fix  the  boundary  line. — Quinn  v. 
St  Louis  &  S.  F.  B.  Co.,  161  S.  W.  820. 

Where  defendant  relied  upon  prescriptive  ti- 
tle in  the  city  and  estoppel,  a  petition  signed 
by  plaintiff  and  others,  requesting  that  the'd^ 
permit  the  railroad  company  to  use  the  atree^ 
end  the  ordinance  enacted  pursuant  thereto, 
were  admissible  in  evidence.— Id. 

V.  TnXB  OR  RIGHTS  AOQITTRED. 

8  317  (Tex.Civ.App.)  A  county,  by  condemning 
land  for  a  public  highway,  only  acquires  an 
easement  therein;  the  fee  remaining  in  Qm 
ori^nal  owner.- International  ft  G.  N.  B.  Co. 
V.  Boles,  161  S.  W.  914. 
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EMPLOYERS'  LIABILITY  ACTS. 


I  and  Error,  S  1039;  Commerce,  i 
-  ---    -         u  10,  101; 


See  A_ 

27;  ^Damages,  (  221:  Death,  „ 
Master  and  Servant,  fS  86,  250^,  265,  276, 
278;  Negligence.  S  101;  Pleading  {  868; 
Statutes,  f  221. 


EMPLOYES. 


See  ICaiter  aod  Servant 

EQUITY. 

See  Appeal  and  Bitot,  H  894,  1178 ;  Oancel- 
latlon  of  iDstmments ;  Gonvermon ;  Corpora- 
tions, I  279;  Injunction;  Marshaling  Assets 
and  Securities;  Partition;  Quieting  Title: 
Reformation  of  InBtrumentB ;  Set-Off  and 
Counterclaim;  Specific  Performance;  Snbnn 
gatiou;  Trial,  8  U;  TroBts. 

Equitable  estoppel,  see  Estoppel,  52-119. 

l/  JURISDICTIOK,  FRINCIPUBS, 

(O)  Prlmolples  wad  Blulms  «f  Kanllr. 

f  S9  <Mo.)  Where  children  after  their  ma- 
jority acquiesced  for  a  long  time  in  some  do- 
mestic arrangement,  whereby  each  received 
from  their  father's  estate  an  amount  nearly 
equal  to  the  share  that  each  was  apparently 
entitled  to,  the  maxim  "Eqnalityli  equity"  ap- 
plied.—Hynds  v.  Hynds,  161  S,  W.  812. 

165  (Mo.)  Where  plaintiff  in  a  suit  to  re- 
___&d  an  exchange  of  property  was  defrauded, 
he  was  not  barred  from  relief  in  equity  on  the 
theory  that  bis  hands  were  unclean  because  he 
overvalued  his  property  in  the  exchange.— 
Schroedw  t.  Turpin.  161  S.  W.  7ie. 

nr.  PLEADING. 

(B)  Demmrrer.  Bsoeptlonsa  aaA  Hotlonk. 

S  241  (Tenn.)  Bveir  reasonable  presumption 
sboold  be  exercised  in  favor  of  a  bill  when  as- 
sailed by  demurrer.- Adams  v.  Chattanooga  Co., 
161  S.  W.  1181. 

X.  BECBEE  AND  ENFOBCEBCENT 
TKEBEOF* 

MIS  (Ark.)  Where  defendant  filed  his  an- 
swer on  September  9th,  and  on  October  12tb 
was  given  ten  dajs  from  that  date  in  which  to 
file  an  amended  answer  by  an  order  which  pro- 
Tided  that  certain  evidence  be  taken  on  Novem- 
ber 27tb,  but  defendant  did  not  file  an  amended 
answer,  nor  appear  In  court  on  November  27th, 
he  cannot  claim  that  the  decree  then  rendered 
was  prematurely  entered.— Felker  v.  Rice,  161  S. 
W.  162. 

S  430  (Ark.)  After  tbe  expiratioa  of  the  term 
at  which  a  decree  is  rendered,  the  court  can 
onl^  Mt  it  aside  upon  application  under  the' 
statute  for  a  specified  cause,  or  by  bill  of  re- 
view under  the  chancery  practice.— Felker  t. 
Bice,  ISl  8.  W.  162. 

ERROR,  WRIT  OF. 

SM^i^peal  and  Brror;  Oriminal  Iaw.  ||  1017- 

"  *  ESCAPE. 

S  10  (Mo.)  Evidence,  in  a  prosecution  for  as- 
sisting one  to  escape  with  knowledge  that  he 
bad  stolen  a  horse,  held  not  to  sustain  a  con- 
viction.—State  V.  Christian,  161  S.  W.  738. 

The  burden  was  on  the  state  to  show  that  the 
person  who  had  stolen  the  horse  was  in  &ict 
trying  to  escape.— Id. 

ESCROWS. 

{ 8  (Ark.j  Grantor  depositing  deed  with  a 
bank  to  be  delivered  to  trustees  of  a  church  on 
their  payment  of  a  mortgage  debt,  and  receiv- 
ing payments  thereon,  held  not  entitled  to  with- 
draw the  deed  without  giving  the  trnsteee  an 


opportunity  to  comj^  with  tiie  oonditiw  aa 
to  deliveKyr-Brown  v.  AUbrlgh^  161  8.  W. 

1036. 

ESTATES. 

See  Deeiis,  SI  120,  124  -Descent  and  Distribu- 
tion ;  Estoppel,  f  98 ;  £xecutora  and  Adminis- 
trators; Landlord  and  Tenant;  Life  Estataa; 
Partnerehia  |  240:  Bonaindus;  Tenancy  in 
Common;  Trusty  i  147;  Willa. 

ESTOPPEL 

See  Appeal  and  Error,  |  1036;  Corporatioas, 
8  659 ;  Eminent  Domain,  {|  79,  80 ;  Exchange 
of  Property,  S  3 :  Insurance,  |  867 :  Justkee 
of  the  Peace,  i  36 ;  Landlord  and  Tenant,  | 
61:  Municipal  Corporations,  |  487;  Partition, 
I  44;  Principal  and  Surety,  S  46;  Befonna- 
tion  of  laatrumenta,  I  23. 

H.  BT  DEEIK 

(B)  Btetatee  mm*  Rlshte  S«bM«««mtlr  Am- 

qalred. 

i  35  (Ark.)  Where  land  was  voluntarily  con- 
veyed to  a  county  for  county  seat  purpoeea,  ti- 
tle to  the  property  subsequently  acquired  fay 
the  grantors  inured  to  the  benefit  of  the  coun- 
ty.—Schuman  V.  (Seorge,  161  8.  W.  1089. 

137  (T6x.CiT.App.)  A  chattel  mortgage  opcoi 
property  not  in  existence  may  become  operative 
if  the  property  covered  subsequently  comes  into 
the  possession  of  the  mortgagor,  on  the  equita- 
ble principle  of  estoppel  rather  than  on  tbe 
principle  that  the  execution  of  the  mortgafe 
then  creates  a  valid  Hen  npcm  the  thing  mact- 
gased.-lT7  V.  Pogb,  161  8.17.  989: 

m.  EQUTTABUB  EaTOWEL, 
(A)  Hatvre  mm*  Sleeemtljdo  In  OeaenO. 

1 52  rrenn.)  One  claiming  the  benefit  of  an 
estoppel  must  have  proceeded  with  the  utmoat 
good  Caitfa.— Foujtfa  Nat  Bank  v.  NasbviUeb  C 
&  St.  L.  By.  Co..  161  S.  W.  1144. 

S  64  (Tenn.)  One  relying  on  an  estoppel  must 
have  exercised  such  reasonable  diligence  as  tbe 
circumstances  of  the  case  require.— fourth  Nat, 
Bank  v.  Nashville,  O.  &  St  Ll  By.  Oo.,  101  8. 
W.  1144. 

Where  both  parties  have  the  same  meana  of 
ascertaining  the  truth,  no  estoppel  can  exist — 
Id. 

One  who  conducts  himself  with  a  carelesa  in- 
difference to  means  of  informatiou  reasonably  at 
band  or  ^oree  hi^Iy  sospicioua  circumataocea 
whldi  should  warn  him  of  oansw  or  loss  cannot 
inviAe  the  doctrine  of  est<H>peL— -Id. 

8  50  (Tenn.)  If  a  ground  of  estoppel  ia  baaed 
on  negligence,  the  negligence  must  have  been  the 
proximate  cause  of  toe  conduct  of  the  contplaln- 
ing  party.— Fourth  Nat  Bank  v.  NaahvilK  OL 
&  St  L.  By.  Co.,  161  S.  W.  1144. 

(C)  Pera«M  Affeetetf. 

1 98  (Mo.)  Where  plainUffe  had  an  estate  in 
remainder  under  the  will  of  thdr  grandfather, 
the^  were  not  estopped  from  timing  tbe  Re- 
mainder because  their  parents,  who  were  the 
life  tenants,  sold  the  property  and  received  the 
proceeds,  for  they  did  not  take  under  the  life 
tenants,  but  directly  from  the  original  ownw^ 
Armor  v.  Frey,  lu  8.  W.  829. 

(B)  Pleadlac  EYtdeaoe,  Tvtal^  aaA 
▼tew. 

f  107  (Tex.Civ.App.)  In  an  action  for  the 
price  of  lumber,  plaintiff  could  not  insist  that 
defendant  by  asking  damages  for  the  breadi  of 
tbe  contract  was  estopped  to  disaffitin  the  con- 
tract, where  plaintiff  based  the  daim  of  estop- 
pel only  on  defendant's  examination  and  accept- 
ance of  the  lumber. — Coutineatal  r<umbwr  4c 
Tie  Co.  V.  MiUer,  161  S.  W.  927. 

{107  (Tez.CivJLpp.)  Where  only  pleading 
was  verified  account,  instruction  aotnoriaiiig 
recovery,  it  defendant  had  led  plaintiff  to  be- 
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Uere  that  parcbaaer  of  foods  was  its  a^ent, 
held  erroneons,  as  estoiipel  mast  be  specially 
pleaded. — Young  Men's  CnriBtian  Ais'n  of  Dal- 
las T.  Scbow  Bros.,  161  S.  W.  981. 

SII2  (Mo.App.)  A  plea  of  estoppel,  to  be  snf- 
ent,  must  plead  the  facts  and  elements  of  an 
estoppel,  one  of  which  is  tbftt  the  party  invok- 
ing the  estoppel  was  in  some  manner  prejudic- 
ed thereby.— GiUien  T.  New  YoA  Life  Ins.  Co., 
1«1  S.  W.  867. 

ill?  (Ark.)  DeclaradoQs  of  the  prospective 
seUer  of  an  automobile  to  a  newspaper  com- 
pany, offering  It  as  a  prize,  that  the  winner 
would  get  the  car,  and  as  to  streamers  on  the 
car  to  that  effect  and  as  to  its  standing  in 
front  of  the  newspaper  office,  held  admissible 
against  his  claim  of  ownership  as  against  the 
winning  contestant. — Jones  v.  Burks,  161  S. 
W.  177. 

1 119  (Ark.)  Whether  a  defendant,  who  was 
represented  to  have  sold  an  automobile  to  the 
newspaper  which  offered  it  as  a  prise,  had 
Mtopped  tiimself  from  dalmlngit,  held  for  the 
Jury.— Jonea  t.  Barks,  161  S.  W.  177. 

EVIDENCE 

See  Abortion,  {  6;  Account  Stated,  |  19; 
Adverse  Possession.  |S~14,  8S,  9B,  104,  112, 
114,  115 ;  Appeal  and  Error,  S|  172,  197,  231, 
260,  499,  688,  696,  697,  742,  837,  842,  843, 
864,  894,  901-^  989-1012,  1032,  1033, 
1050-1066;  Arson;  Assault  and  Battel?.  I 
35;  Attachment,  {  ^OS;  Banks  end  Bank- 
ing, I  246;  Bigamy;  Bills  and  Notes,  gg  497, 
499,  520;  Boundaries,  5  37;  Brokers,  e§  8S, 
86:  Burglary,  §3  41.  42-  Carriers,  S§  09,  1^2, 
134,  246,  816-318,  320,  366 ;  Compromise  and 
Settlement,  8  23;  Conspiracy,  I  19;  Constita- 
tional  Law,  {  48 ;  Contracts,  §§  99,  175.  346 ; 
Oorporations,  §g  121,  361,  432.  519;  Crimi- 
nal Law,  §1  30S-564.  606,  676.  678,  741,  7(3, 
764,  778,  780,  781,  784,  811,  938-958,  1036, 
1004,  1059,  1090,  1097,  1144,  1163.  1169; 
Gnstoms  and  TJeages ;  Damages,  §S  160-185; 
Denth,  §  58:  Dedication,  ii§  35.  87;  Deeds, 
59,  l'J4.  211;  Depositions;  EjectmeDt,  gg 
86,  95;  Bminent  Domain,  g  296;  Escape,  { 
10:  Bstoppd,  1  117;  Sxcbange  of  Propertr, 
9  8;  Executors  and  Admtnlsfrators,  I  221; 
Fraud,  g  50;  Frnuds,  Statute  of,  g  153; 
Fraudulent  Conveyances,  gfi  295-301;  Guar^ 
anty,  |  90 :  Habeas  Gorpna.  gg  86,  118 ;  High- 

HM,  I  184;  Homestead,  O^l; '^°°>1<=1<*B' 
§i  1«W4;  Htuband  and  Wife,  gg  25,  273, 
297;  Injunction,  |  128:  Insurance,  gg  646, 
818,  819;  Intoxicating  LiqnoTs,  |g  234-236; 
Jnry,  |  107;  Justices  of  the  Peace,  g  101; 
Landlord  and  Tenant,  g  169;  Larceny,  gg 
66-69;  Libd  and  Slander,  gS  112,  166;  Lim- 
itation of  Actions,  g  142 ;  Malicious  Prosecn- 
tion.  gg  58, 64;  Marriage,  gg  40. 47 ;  Master  and 
Servant,  gg  265,  274-281;  Money  Received, 
t  18;  Mortgages,  IS  32,  292.  468;  Municipal 
Corporations,  gg  816,  819 :  Navigable  Waters, 
I  26:  Negligence,  gg  121-134 ;  New  Trial,  gg 
72,  78;  Partition  g  63;  Partnership,  g  218; 
Perjury,  gg  11,  32 ;  Physicians  and  Surgeons, 
g  11;  Pleading,  gj  m  428;  Principal  and 
Agent,  Ig  123.  160;  Prostitntion,  g§  1,  4; 
Railroads,  gg  348,  396  398,  441,  443,  481; 
Rape,  g  66 ;  Reformation  of  Instruments,  g 
46;  Release,  g  67;  Remainders,  g  16;  Rob- 
bery, gg  20,  24;  Sales,  gg  181,  359,  441; 
Schools  and  School  Districts,  g  107;  Seduc- 
tion, gg  44,  46;  Specific  Performance,  g  l:.fl ; 
StipulationB,  g  14 ;  Street  Railroads,  gg  112, 
114;  Telegraphs  and  Telephones,  gg  66,  71; 
Tenancy  in  Common,  g  16:  Trespass  to  Try 
_  _   ^    -  .  .   .1  7(i_i5g  136-141. 

"  115;  Ven- 
,  243.  315; 

Venue,  g  72;  Waters  and  Water  Courses,  g 
126;  Wills,  gg  62.  63,  163,  166,  488;  Wit- 
nesses ;  Work  and  Labor,  g  7. 


r  JITDIOIAI.  NOTICE. 

g  5  (Mo.)  This  court  will  take  judicial  notice 
of  the  fact  that  telegraph  poles  are  more  than 

160  feet  apart— Lueders  v.  St  Louis  ft  S.  F. 
R.  Co.,  161  S.  W.  1159. 

S  7  (Mo.)  The  court  knows  that  ordinarily 
cement  sets  and  hardens  in  less  than  eight  days, 
and  an  electric  light  and  power  company,  erect- 
ing poles  supported  by  holts  secured  by  cement 
about  eight  days  before  using  the  poles,  exer* 
cises  proper  care.— Meehan  v.  Union  Electric 
Light  &  Power  Co.,  161  S.  W.  825. 

g  34  (Tex.Giv.App.)  The  courts  wiU  take  Jadl- 
ctal  notice  that  before  statehood  the  dedsions 
of  the  Supreme  Court  of  the  TTnited  States  were 
the  law  of  the  land  in  the  territory  of  New 
Mexico.— Stamp  v.  Eastern  Ry.  Co.  of  New 
Mexico,  161  S.  W.  460. 

g  35  (Tex.Civ.App.)  A  foreign  law  is  required 
to  be  proven  just  as  any  other  substantive  fact. 
— Stampv.  Eastern  By.  Go.  of  New  HexIcO) 

161  a  V  460. 

n.  VBEauiiFanoHS. 

g  65  (MoO  Every  person  is  presumed  to  know 
the  law.— Garrett  v.  Wiltse,  161  S.  W.  694. 

g  80  (Mo.)  In  an  action  for  personal  injuries 
sustained  in  Kansas,  where  neither  party  prov- 
ed the  law  of  Kansas,  the  law  of  Missouri  ap- 
glie^— I^ns  V.  Metropolitan  St  By.  Co.,  161 

In  the  absence  of  a  showing  to  the  contrary, 
the  law*  of  a  sister  state  will  be  presumed  to 
be  the  Aame  as  that  of  the  former.— Id. 

180  (Mo.)  Georgia  being  one  of  the  states 
originally  under  the  common  law,  it  will  he 
presumed  that  the  common  law  remains  in  forc^ 
therein.- Armor  v.  Frey,  161  S.  W.  829. 

g'82  (Mo.App.)  It  is  presumed  that  the  courts 
will  pnnme  ue  proper  course  If  their  power  Is 
gr^rly  invoked.— Roney  v.  Organ,  Ira.  S.  W. 

g  83  (Ky.)  On  an  issue  as  to  whether  a  dty 
had  exceeded  its  debt  limit,  high  school  bonds 
previously  issued  would  be  presumed  valid  in 
the  absence  of  evidence  to  the  contrary.— South- 
ern BituUthtc  Co.  V.  Detreville,  161  S.  W.  660. 

TV.  BELEVAHCT.  KATEBIAXJTT,  A]n> 

GOMPBTBirOT  IK  OEHBBAXi. 
(A)  FMta  im  !■■«  Md  KelOTAat  to  IsBWM. 

g  106  (Mo.App.)  It  is  error  to  permit  an  iot^ 
pleader  claiming  goods  levied  on  in  attachment 
to  show  that  his  general  reputation  tor  tmtii 
and  veracity  is  good.— Keet-Rountree  Goods 
Go.  V.  Hodges.  Ua  S.  W.  8S2. 

gll6  (Mo.App.)  Where,  .In  an  action  Cor 
damages  for  assault  with  Intent  to  rape,  defend- 
ant, in  an  attempt  to  show  that  a  business  com- 
petitor instigated  the  action,  shows  that  a  con- 
versation took  place  between  such  competitor 
and  the  plaintiff's  father,  plaintiff's  evidence 
tiiat  such  conversation  was  about  lodge  mat- 
ters, and  not  at)Out  the  trouble  out  of  which 
the  litigation  arose,  is  admissible.— Marts  T. 
Powell.  161  S.  W.  871. 

g  1 17  (Tez.Civ.App.)  Testimony  that  when 
witness  reached  the  place  of  the  accident  he 
found  a  pint  whisky  bottle  one-third  full  in 
d£bria  of  plaintiff's  wagon  is  not  competent, 
standing  alone,  to  show  intoxication. — Texas 
Midland  R.  R.  y.  Wiggins,  161  S.  W.  445. 

g  1 17  (Tex.<:»v.App.)  Evidence  as  to  finding  a 
bottle  of  whisky  in  the  debris  of  the  wagon 
after  the  accident  held  properly  excluded  for 
luck  of  sufficient  evidence  that  the  driver  was 
intoxicated  or  addicted  to  diink  within  a  tea- 
scnable  time  before  the  accident.— Texas  Mid- 
land R.  B.  T.  Nelson,  161  S.  W.  lOSa 

(B)  Res  Gestn. 
S  122  (Ho.App.)  In  an  action  for  the  ktlUng 
of  plaintifTs  mare  by  collision  with  defendant's 
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borse  and  hnggy  on  the  hlghifay,  statement  of 
plaintiff's  son,  who  was  riding  the  mare,  that  he 
ehonid  have  to  ride  home  fast,  hel4  admissible 
ai  Apart  of  the  rea  gestse.— Hodge*  t.  Hill,  161 
S>  W.  633> 

8  126  (Ky.)  Statements  made  b;  decedent 
that  he  was  jerked  from  a  train  on  which  he 
was  employed,  within  two  minutes  after  his  in- 
juries were  received,  were  admissible  as  res 
gestie.— Louisville  &  N.  B.  Co.  t.  Strange's 
Adm'x,  161  S.  W.  239. 

(O)  Similar  Vmntm  and  Traa* action*. 

i  129  (Tex.Civ.App.)  Where  there  was  noth- 
ing to  show  a  settled  system  on  the  part  of 

{ilaintiff  of  maintaining  fictitious  claims,  an 
Bolated  instance  of  a  fictitious  claim  by  him 
for  damages  for  personal  injury  is  inadmissible 
to  show  that  plaintiff  was  simulating  his  pres- 
ent injuries.— Ft.  Worth  Belt  By.  Co.  v.  CabelL 
161  S.  W.  1083. 

V.  BEST  AKD  8ECOHDAHT  EVXDEHOE. 

S  168  rrez.Civ.App.)  In  an  action  for  broker's 
oommiiBlonB  for  sales  for  defendants,  their  ex* 
agent  with  whom  the  transactions  were  had 
hel4  properly  permitted  to  testify  that  be  sent 
letters  confirming  sales  to  the  purchasers  oa 
receipt  of  plaintlfTs  telegrams  tnat  sales  had 
been  made  to  them.— EL  R.  &  D,  C.  Kolp  v. 
Brazer,  181  S.  W.  899. 

I  185  (Tez.Civ.App.)  PlatntifE  having  given  de- 
fendants Botiee  to  produce  eorre^Knidenes  and 
papers,  and  they  having  failed  to  do  to,  plain- 
tiff was  entitled  to  introduce  carbon  copies  of 
letters  written  bv  him  to  defendants  as  secon- 
dary evidence.— B.  B.  &  D.  a  Kolp  T.  Bnuer, 
161  S.  W.  889. 

Vn.  ADMISSIONS. 

(A)  Ifatnre,  Form,  aafl  laoldeBttk  Itt  Oen- 

1208  (Mo.)  Where  defendants  In  partition 
claimed  by  adverse  possession,  a  petition  by 
them  In  a  former  partition  suit,  alleging  that 
they  jointly  owned  one-half  of  the  same  lands 
and  believed  .that  the  present  plaintiffs  owned 
the  rest  as  heirs,  was  admissible  as  an  admis- 
aion  that  defendants  were  not  then  holding  ad- 
versely, though  no  estoppel  was  pleaded  in  the 
present  action.— Boothe  v.  Cheek,  161  S.  W.  791. 

S2I3  (Tez.Civ.App.)  In  tietpass  to  try  title, 
evidence  that  plaintUf  offered  to  purchase  a 
deed  from  defendants  to  the  property  held  In- 
admissible, for  that  fact  will  not  affect  plaintifTs 
title,  being  a  mere  attemT)t  to  remove  a  possible 
<doud.— Zimmermann  v.  Bangh,  161.  8.  W.  948. 

(C)  By  Grantor*.  Former  Owners*  or 
FrlTles. 

1 230  (Tex.Civ.App.)  Tbe  testimony  of  a 
grantor  that  before  the  execution  of  the  deed  he, 
with  tbe  grantee's  agent,  went  on  the  ground, 
and  pointed  out  the  boundary,  is  inadmissible 
against  a  subsequent  purchaser  relying  on  the 
deed  duly  recorded. — Elirby  Lumber  Co.  v.  Stew- 
art, 101  a.  W.  372. 

(D)  By  Avents  or  Otber  RepresemtatlTM. 

1 242  (Mo.)  An  assessment  of  the  benefits  and 
damages  to  certain  property  from  the  triden- 
ing  of  a  street  will  not  be  disturbed,  when  more 
favorable  to  the  owner  than  his  authorized 
agent  testified  would  be  satisfactory,  though  dis- 
proportionate to  assessments  against  other  prop- 
erty.—In  re  Nineteenth  St.  In  Kansas  City,  161 

a.  w.  1150. 

Where  a  property  owner  authorized  an  agent 
to  represent  him  in  condemnation  proceedings, 
ha  was  bound  by  the  agent's  testimony  that  his 
principal  would  be  satisfied  with  the  assess- 
ment so  long  as  the  benefits  did  not  exceed  the 
damages,  though  such  agent  exceeded  bis  in- 
■tmctiona,— Id. 


1243  (Tez.Civ.App.)  Where  plaintiff  selling 
feedstuff  for  defendants  would  wire  orders  to  de- 
fendants' agent,  who  would  write  lettna  at  con- 
firmation to  the  porchaaera— asndlMg  carixm 
copies  to  plaintiff  and  to  defendants— anch  let- 
ters were  acts  and  declarations  of  dtfeodantl 
through  their  agen^  and  admlsdble  to  Und 
them  in  an  action  for  plaintiff's  commissions.— 
E.  B.  &  D.  a  Kolp  T.  Bnuer.  161  S.  W.  S89l 

Vm.  DEGI.ABATIOH8. 

(A)  nature.  Form,  and  Incidents  In  Gen- 
eral. 

i  27 1  (Ky.)  In  an  action  to  establish  a  trust 
In  land,  declarations  of  plaintifTs  father  bear- 
ing upon  his  Intention  to  create  a  trust  in  ths 

Sroceeds  of  purchaser's  money  note,  payable  to 
is  wife,  made  when  tbe  wife  was  not  prceoit; 
held  not  competent  against  those  daiming  odAk 
her.— Adams  v.  Button,  161  S.  W.  1100. 

IZ.  HEARSAT. 

1 317  (Mo.)  In  a  proceeding  to  suspend  a  idtr- 
sician  for  producing  abortions,  the  testimony  of 
a  witness,  that  physicians  had  told  him  that  de- 
fendant had  tbe  reputation  o£  being  a  eriminal 
abortionist,  was  hearsay  evidence.— State  «l  reL 
Sprig^B  V.  Bobinson,  161  S.  W.  1169. 

|3(7  (Tez.Civ.App.)  A  witness  cannot  ttmtStj 
to  declarations  by  the  alleged  hosband  that  he 
quarreled  with  bis  first  wife,  and  left  the  coun- 
try with  the  wtHnan  tbe  validity  cf  whose  mar- 
riage to  him  was  in  issue. — Adsmu  Wb.  Oam> 
eron  &  Co..  161  S.  W.  417. 

1317  ^ez.CiT.App.)  In  an  action  for  wrong- 
ful garnishment  arising  out  of  plaintiff's  sign- 
ing notes  tot  the  price  ojt  eorporats  stock  sold 
to  A.,  evidence  that  F.  told  plaintiff  that  L., 
who  was  negotiating  the  transaction,  was  to 
receive  (1,000  of  the  stodc  as  a  commisdoo  for 
making  the  sale,  was  objectionable  as  hearsay. 
—Bennett  t.  Foster,  ISL  8-  W.  10^ 

ZI.  PABOL  OR  MCTHIimO  gVl» 
DEXOB  ATTEOnKG  WBlTUfCW. 

(A)  Contradletlnsc,  Varylnc  or  Adding  to 
Terms  of  Written  Instmment. 

S  419  (Ark.)  Parol  evidence  is  admissible  to 
show  that  a  grantee  agreed,  as  a  part  of  the 
consideration,  to  assume  and  diecbaige  a  mort- 
gage.-Felker  v.  Bice,  161  S.  W.  1«£ 

{420  (Ark,)  A  condition  that  a  coontr  seat 
would  be  located  in  a  certain  town  could  not 
be  attached  to  the  donors'  conveyance  of  a  site 
therefor  by  a  rarol  i^reement.— 4chaman  t. 
George.  161  8.  W.  1039. 

(C)  Separate  or  Snbaeaiwnt  Oral  A»ree- 
ment. 

{441  (McApp.)  A  written  contract  of  em- 
ployment as  agent  for  the  sale  of  oil,  which  re- 
quired plaintiff  to  get  the  market  prices,  could 
not  be  varied  by  parol  evidence  that  when  tbe 
contract  was  executed  defendant  agreed  to  per- 
mit plaintiff  to  give  a  rebate  to  bis  cnstomers 
from  his  commission. — Ooller  v.  Henseler  Mer- 
cantile Oil  &  Supply  Co.,  101  a.  W.  584. 

8441  (McApp.)  Where  deed  under  Bev.  St 
1009,  S  2793,  was  to  be  construed  as  containing 
a  covenant  against  incumbrances,  parol  evidence 
held  not  admissible  to  show  an  agreement  to 
assume  taxes  in  addition  to  the  recited  consid- 
eration ;  section  1074,  relative  to  proving  want 
or  failure  of  consideration,  having  no  applica- 
tion.—Laclede  Laundry  Oo>  T.  Frendenstdo, 
161  8.  W.  683. 


(D)   ConstraMlon  or  Application  of 
cnase  of  Written  Instmment. 

I  448  (Tex.Civ.App.)  Where  there  is  no  am* 
blgulty  in  a  written  contract,  parol  evidence 
to  explain  its  meaning  is  Inadmisidble.— Cona  f* 
Bosamond.  161  S,  W.  78. 
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Bxckuca.  of  PMyer^ 


Xn.  OPmOH  WXDENOB. 

(AJ  Conelttalouk  &nd  OplBioms  of  Wltnca*- 
as  In  Oeaeral. 

(471  (Tex.Giv.Apii.)  In  an  action  for  brok- 
erg  commiBsions,  a  Btatement  of  a  witness  that 
plaintiff  soI4  certainparties  was  not  objectiona- 
bie  as  an  opinion.— El.  B.  &  D.  C.  Kolp  v.  Bra- 
wr,  lai  S.  W.  809. 

S47I  Crex.GivJLpp.)  A  question,  asking  plain- 
tiff from  the  management  of  bis  business  his 
experience,  etc.,  what  would  be  his  reasonable 
Income  for  the  next  three  yean,  held  objection- 
able as  calling  for  a  conclnaion. — Bennett  t. 
Foster,  161  STW.  1078. 

{471  (Tex.GiT.App.)  In  a  personal  injur;  ac- 
WD,  teetlmonr  ttiat  witness  had  seen  plaintiff 
usins  cratches  when  they  were  of  no  aedstance 
to  him  hM  the  conclosioo  of  tiie  witness  and 

Siperly  excluded^Ft  Worth  Belt  Ry.  Co.  t. 
bell,  161  S.  W.  1088. 

1474  (Mo.)  Witness  who  had  ridden  In 
street  cars,  noticed  and  estimated  their  speed, 
and  whom  the  opposing  counsel  declined  to  ex- 
amine farther  as  to  his  qualifications  held  prop- 
erly permitted  to  testify  as  to  the  speed  of  a 
street  car.— Lyons  t.  MetropoUtu  St  By.  Co., 
161  S.  W.  726. 

i  474  (Mo.App.)  In  an  action  by  a  railroad 
clerk  for  damages  for  injuries  caused  by  an 
nnuswLlly  violent  coupling,  other  experienced 
mail  dtrks  Aeld  onnpetcnt  to  testify  to  the 
nnnsaal  jarring  of  the  coupling.— Farmer  t. 
St  Leais,  I.  M.  &  S.  By.  Co.,  161  S.  W.  327. 

f  477  (Ky.)  A  lay  witness  of  inexperience,  who 
had  not  examined  en  Injured  person,  was  not 
entitled  to  testify  tiiat,  frtmi  seeing  such  pet^ 
son,  he  thought  he  was  in  a  dangomus  condl* 
tion. — Board  of  Council  of  City  of  Frankfort  t. 
Kirby,  161  S.  W.  1115. 

!  501  (Mo.App.)  Where  witnesses  are  testl- 
tpng  as  to  thdr  opinions  upon  matters  within 
uelr  personal  knowledge  or  observation,  the 
facts  upon  which  the  opinion  Is  baaed  shonld 
be  stated  by  the  witness.— Farmer  t.  St  Louis, 
I.  M.  &  8.  By.  Co..  161  S.  W.  327. 

(B)  BwltJ««tB  of  Kxpmrt  TosfImoBr> 

1528  (Mo.App.)  Brldenee  of  plaintiff's  at- 
tendinK  physician  as  to  his  diagnosis  was  ad- 
missible, though  witness  was  required  to  state 
<m  cross-examination  tiiat  it  was  a  guess.—' 
Lewkowits  t.  United  Bys.  Co.  of  St  Louis,  161 
8.  W.  S8B. 

(G)  Ooatpetoner  of  Blxperto. 

i  5891/2  (Mo.)  In  action  against  a  street  car 
company  for  injuries,  motorman  and  condactor 
formerly  in  defendant* s  employ  held  qualified 
to  testily  as  to  the  distance  within  which  the 
car  could  have  been  stopped. — Lyons  t.  Metro- 
poUtan  St  By.  Co.,  161  S.  W.  1^. 

(D)  Bxnmlnatlon  of  Bxperts. 

1 948  (Mo.)  In  an  action  for  personal  Injuries, 
auestlons  asked  the  physicians  who  treated  the 
uijuiies  and  the  surgeon  who  operated  there- 
for, as  to  whether  the  conditions  discovered 
coald  have  been  the  result  of  the  accident, 
which  questions  hypothesized  the  facts  of  the 
accident  as  detailed  hy  plaintiff's  witnesses, 
held  proper.— Lyons  v.  Metropolitan  St  By. 
Co.,  181  S.  W.  726. 

XIV.  WSIOHT  Ain>  STTFFI0IEir07. 

I  598  (Mo.)  The  weight  of  testimony  does  not 
ss  much  depend  on  the  number  of  witnesses,  as 
OB  their  Intelligence,  honesty,  and  veracity.— 
Merrill  r.  Thompson.  161  8.  W.  674. 

S  598  (Tex.Civ.App.)  A  finding  of  fact  in  a 
cause  tried  to  the  court  without  a  jury  may  be 
based  niwn  the  positive  testimony  of  one  wit- 
ness, thauf^  It  was  contradicted  by  that  of  an- 
other.~natcliff  v.  Batcliff,  161  8.  W.  30. 


EXAMINATION. 

See  Witnesses,  H  2C7-286. 

EXCEPTIONS. 


See  Appeal  and  Error, 
^.^10«-10B3. 


2&4-265;  Criminal 
Pleading.  H  182- 


EXCEPTIONS.  BILL  OF.- 

See  Appeal  and  Error,  |{  499,  618,  643,  644, 
584.  664,  68&  6»7,  714.  724.  742,  760.  887. 
866,  804,  IW;  Crimloa]  Law,  H  1000-1082. 
lOM.  1096. 

XL  SETTLEBCElfT,  SIGHIHO,  AND 
FILING. 

t39  (Mo.)  Under  Bev.  St  1009,  i  2029,  ex- 
ceptions to  a  motion  to  strike  part  of  an  amend- 
ed answer,  saved  at  one  term  of  court  while  the 
decree  was  entered  and  the  bill  of  exceptions 
was  filed  at  the  succeeding  term.  M4  not  to 
save  the  exceptions  if  necessary  to  a  review.— 
Hynds  v.  Hynds,  161  S.  W.  812. 

fi  SI  (Ark.)  Laws  1013,  pp.  062,  963.  K  2,  3, 
4,  providing  an  official  conrt  stenographer  and 
defining  his  duties  in  the  making  up  of  the  rec- 
ord, held  not  to  provide  the  exclusive  method 
for  the  preparation  and  approval  of  bills  of 
exceptions,  and  that  it  was  the  duty  of  the 
jadge  to  examine  and  approve  a  Ull  prepared 
by  petitioner.— Missouri  &  N.  A.  B.  Co.  v. 
Reed,  161  S.  W.  192. 

S  53  (Ark.)  Mandamus  is  the  proper  remedy 
to  compel  a  circuit  conrt  judge  to  sign  a  bill 
exceptions.— Missouri  A  N.  A.  B.  Oo.  v. 
Reed.  161  S.  W.  192. 

EXCESSIVE  DAMAGES. 

See  Damages,  M  180,  182. 

EXCHANGE  OF  PROPERTY. 

See  Equity,  I  65. 

13  (Mo.)  Where,  by  reason  of  the  nullity  of 
defendant's  deed,  delivered  pursuant  to  an 
aereement  to  exchange  property,  he  received 

160  acres  and  eight  city  lots  for  $100  in  cash, 
the  inadequacy  of  the  consideration  was  so 
shocking  as  to  entitle  plaintiff  to  leseind.— 
Schroe^T  v.  Turpin,  161  S.  W.  716. 

Where  defendant's  deed  to  laud,  delivered 
to  plaintiff  pursuant  to  an  agreement  for  an 
exchange  of  property,  in  fact  conveyed  nothing, 
plaintiff's  attempt  to  conv»  the  land  to  a 
third  person  did  not  estop  him  to  assert  his 
right  to  rescind. — Id. 

I  5  (Mo.)  Where  defendant's  deed  to  plaintiff 
pursuant  to  an  agreement  for  an  exchai^  of 
property  conveyea  notliing.  plaintiff  was  tt- 
titled  to  resetiu.— Schroeder  v.  Torpin,  161  8. 
W.  716. 

I  8  (Mo.)  In  a  suit  to  rescind  an  exchange  of 
property,  defendant  having  been  permitted  to 
retain  certain  city  Iota  coneededly  worth  $240, 
plaintiff  held  not  barred  from  relief  because 
be  failed  to  tender  $100  cash  and  certain  irortb> 
less  oil  stock  recuTed.--Schroeder  v.  Tozi^ 

161  S.  W.  716. 

18  (Tex.Civ.App.)  Evidence  in  a  suit  to  re- 
scind an  exchange  of  property  held  suBicieQt  to 
support  a  finding  that  defendant's  representa- 
tions that  the  title  to  tbe  land  to  be  conveyed  to 
plaintiff  was  unincuml>ered,  except  for  a  $600 
mortgage,  were  fraudulently  made.— Wllliagham 
V.  Geitzenauer,  161  8.  W.  376. 

Evidence  held  sufficient  to  show  that  plaintiff 
did  not  undertake  to  determine  for  himself  that 
the  title  offered  him  was  clear,  but  relied  on  the 
false  representations  made  to  him  by  defendant 
—Id. 
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EXCUSABLE  HOMICIDE. 

See  Homicide,  |  126. 

EXECUTION. 

See  Advene  PoeseBsioiL  1  100;  Attwdiment; 
PutDewhip,  J  220. 

V.  STAT.  QtTASHnrO,  VAOATZM6,  AITD 
RELIEF  AOAINST  EZEOUTION. 

{I  161  (Mo.App.)  An  execution  iBsaed  on  a  void 
adgment  should  be  qaashed.— State  ex  reL 
JehreUB  t.  Wilson,  101  S.  W.  1179. 
S  172  (Tex.Cir.App.)  Id  a  snit  to  restrain  an 
execation  on  account  of  frand  in  obtaining  the 
judgment,  the  writ  should  be  made  returnable, 
under  the  statute,  to  the  court  in  which  the 
Judgment  was  rendered^^.  M.  Badford  Gro- 
cery Co.  v.  Owens,  161  8.  W.  911. 

{  172  (Tex.Civ.App.}  In  a  suit  to  enjoin  the 
execution  of  a  judgment,  complainant  cannot 
recover  in  the  absence  of  proof  that  It  bad  a 
valid  defense  to  the  cause  of  action  on  which 
the  judgment  was  based.— ColUn  Count?  Nat 
Bank  T.  McCaU  Hardware  Co..  161  S.  W.  960. 

Vn.  SALE. 
(B)  Title  Md  RlffhtB  of  PvretaMM*. 

J 1 272  (Sio.)  A  porchaser  at  an  encution  sale, 
th  notice  <A  a  pending  auit  by  a  beneficiary 
in  a  deed  of  tnist,  executed  by  the  execution 
debtor  to  secure  a  debt  for  the  reformation 
of  the  deed  so  as  to  correctly  describe  the  land 
intended  to  be  conveyed  takes  with  notice,  and 
he  cannot  affect  the  benefldanr's  liriit  to  ref- 
ormation.—Woli  T.  Yenard,  161  S.  W.  760. 

1 275  (Mo.)  A  sale  nnder  an  execution  not  is- 
sued by  the  clerk  of  the  circuit  court  of  the 
county  rendering  the  judgment,  as  required  by 
Ber.  St  1009,  f  2166,  bnt  iisned  from  the  of- 
fice of  the  clerk  of  Ute  eirenit  court  of  anotha 
county,  conveys  no  title^Wob  t.  Yenazd,  1^ 
S.  W.  76a 

Z.  SUPPLElCEirrAKT  FROCEEDnfOS. 

1413  (Ky.)  The  property  discovered  under 
Cfv.  Code  Prac  {  439,  giving  an  equitable  ac- 
tion to  discover  property  and  subject  it  to  the 
satisfaction  of  the  indigent,  can  be  subjected 
to  a  lien  in  such  action  wlthont  further  pro- 
ceedlnga.— Marcnm  v.  Marcum,  161  S.  W.  616. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descant  and  Dlatribntlon;  Judgment,  1  822: 
Wills;  Witnesses,  |  14S. 

n.  AFFOnrTMENT.  QUAUTXOATIOK, 
AED  TENURE. 

134  (Ky.)  Testator's  widow  by  remarrying 
becomes  dlsqnalified  to  amtinae  to  act  as  execu- 
trix.—Murphy  V.  Murphy,  161  8.  W.  533. 

m.  ASSETS,  APPRAISAL.  ANB  IK- 
VENTORT. 

I S7  (Ey.)  Under  Ey.  St.  t  664,  held  that 
insurance  premiums  paid  to  defraud  creditors 
passes  to  insured's  personal  representadve  as  a 
part  of  the  estate,  and,  whether  recovered  by 
him  or  a  creditor,  belongs  to  the  estate ;  and  a 
creditor,  by  suing  therefor,  acquires  no  priority. 
—Williams  v.  Harth,  161  S.  W.  1102. 

nr.  COLLECTION  ANB  UAMAOEHENT 
OF  ESTATE. 
(A)  In  OeacTsl. 

S  1 10  (Ky.)  That  decedent's  administrator  and 
the  undertaker  who  buried  decedent's  body  con- 
spired to  prevent  defendant  from  burying  dece- 
dent and  injured  it  in  a  specified  sum  held  a 
personal  wrpng  and  unavailable  as  a  claim 
against  decedent's  estate.— l^'ational  Co-Opera- 
tlve  Burial  Aas'n  t.  Aul's  Adm'r,  181  S.  W. 
1128. 


I  124  (Mo.)  Where  only  one  of  two  executors 
Joined  in  conveying  land  in  accordance  with 
an  order  ol  sale  by  the  court  of  ordinary,  the 
conveyance  was  Inoperative  and  did  not  pui 
title-Armor  v.  Prey,  161  S.  W.  829. 

(B)  Re*l  Property  Int*resta  TherolB, 

1 149  (Mo.)  A  conveyance  made  by  an  exeea- 
tor  nnder  a  power  In  the  will  cannot  be  con- 
stmed  to  be  nls  act  as  exeentor  where  aa  its 
face  It  appeared  as  bis  individual  conveyance. — 
Armor  v.  Frey,  161  B.  W.  829. 

i  1 52  (Tex.Civ.App.)  Such  of  the  records  <a 
administration  which  were  not  destroyed  by  fire 
Aeld  to  support  a  finding  that  the  administra- 
tion was  closed  before  the  administrator  pur- 
chased the  land  of  one  of  the  heirs  at  a  tax 
sale.— Oriswold  v.  Comer,  161  8.  W.  428. 

Where  certain  land  of  a  decedent  waa  parti- 
tioned by  the  probate  court,  Md,  that  th»  ad- 
ministrator waa  not  bound  to  pay  the  taxes 
thereafter,  and  could  purchase  the  land  set 
apart  to  one  of  the  heirs  at  a  tax  sale. — Id. 

vi.  allowance  and  patkent  of 
claucb. 

(A)  UaftlllHea  vt  Hatatc. 

S  22 1  <Mo.App.)  Where  personal  services  ore 
rendered  to  an  aged  and  partially  helpless  per- 
son by  an  adnit  child,  it  will  be  presumed  mat 
he  does  so  from  motives  of  filial  love,  and  not 
from  the  expectation  of  pecaniary  rewud. — 
Crowley  v.  Itagley,  161  S.  W.  366. 

Presumption  that  services  rendered  by  a  child 
In  caring  for  her  helpless  parent  are  gratnitovs 
may  be  rebatted  by  evidence  that  the  parent 
intended  to  pay  for  the  services,  and  the  cUld 
expected  to  rec^ve  compensation.— Id. 

Where  plaintiff  filed  a  claim  against  ber 
mother's  estate  for  services  rendered  in  her 
last  illness,  the  burden  was  on  plaintiff  to  show 
the  existence  of  a  contract  that  the  oervlees 
should  be  paid  for  In  money. — Id. 

Evidence  of  dedarations  by  plaintilTa  mother 
that  she  wanted  claimant  well  paid  for  the 
services  performed  in  caring  for  ber,  and  that 
her  other  daughters  should  nave  the  oalance  of 
the  estate,  h«u  ineafficient  to  estabUah  a  era- 
tract  to  pay  for  the  serrloea  enforceable  against 
the  mother's  Mtate.— Id. 

(B)  PreMBta,tl«B  «Md  Allowaaee. 

f  227  (Ark.)  There  was  a  auffldent  oompliance 
with  KIrby*8  Dig.  |  114,  requiring  an  affidavit 
of  the  justice  of  a  claim  against  an  estate  to 
be  appended  to  the  demand,  and  section  113 
making  it  a  sufficient  exhibition  of  a  claim 
founded  on  a  note  to  deUver  a  copy  of  the  In- 
strument to  the  administrator,  constroing  flie 
sections  with  aection  119,  where  the  affidavit 
was  attached  to  a  verbatim  copy  of  the  note 
sued  on '  in  an  action  against  an  administra- 
tor.—Davenport  V.  Davenport,  161  S.  W.  188. 

Vm.  SALES  ANB  OONVETANCBS  W- 
DER  ORDER  OF  COURT. 
CJL)  Wkan  AmttovlM«. 

1329  (Mio.)  Under  the  Homestead  Act  of 
1^  (Rev.  St.  1899,  I  3620),  Aeld,  that  a  home- 
stead could  not  be  sold  in  course  of  administra- 
tion to  pay  the  debts  of  the  decedent  created 
subsequent  to  his  acqnisiUon  of  the  homeetead 
and  not  charged  thereon  In  hi*  lifetime,— Annor 
V.  Lewis.  161  S.  W.  261. 

CO  Bale. 

1362  (Ho.)  Under  Bev.  St.  1888,  1  147,  pro- 
viding for  four  weeks'  publication  for  sale  of 
land  by  an  administrator,  a  full  28  days  is  nec- 
esaary.— Norton  v.  Reed,  161  S.  W.  842." 

Notice  Is  an  indispensable  prerequisite  to  the 
jurisdiction  of  the  probate  court  to  order  a 
sale  of  the  land  of  a  decedent.— Id. 

That  the  judge  before  whom  proof  of  publica- 
tion for  the  sale  of  decedent's  land  was  taken 
did  not  sign  the  blank  Jurat  attacbad  to  tbs 
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pnUiahex*!  affldsTtt  will  not  lavmUdate  pzooli 
«t  poUlcatioD.— Id. 

(D)  Con-verana*. 

S  397  <Mo.)  A  coDveyance*  made  hj  an  execu- 
tor under  order  of  court  cannot  be  construed 
to  be  his  act  as  executor,  where  on  its  face  it 
appeared  aa  bis  Individoal  conToraiice^ArmoT 
T.  JW,  ISl  8.  W.  830. 

Z.  AOTIOHB. 

{423  (Ky.)  The  personal  lepreseDtatlTs  of  a 
person  paying  insurance  premlams  to  defrand 
creditors  sboald  mie  for  tneir  recoTery,  bat  in 
tbe  event  ctf  hia  refusal,  a  creditor  may  sae  lor 
htraself  and  all  other  creditors^  maUng  all  the 
creditors  parties.— WnUams  t.  HarA,  161  S. 
W.  1102. 

1 434  (Ky.)  In  an  action  acainst  beneficiary 
to  recover  Insarance  premiums  paid  in  fraud 
<^  creditors,  as  permitted  by  Ky.  St.  {  664,  ben- 
eficiary held  not  entitled  to  aet  off  a  note  due 
her  from  insured.— Williams  Harth.  161  8. 
W.  1102. 

,  S  496  (Ark.)  Where  an  execntor  permitted  an 
action  to  proceed  as  a  suit  to  recoTcr  property 
after  it  was  disclosed  that  defendant  claimed 
title  under  an  alleged  gift,  and  plaintiff  re- 
covered only  one  item  of  the  proper^,  the  court 

5roperIydivided  the  costs.— Fancher  v.  Kenner, 
61  S.  W.  166. 

Kirby's  Dig.  f  965,  riving  plaintiff  coats  If 
lie  recovers  Judgment,  has  no  application  to  a 
special  statutory  proceeding  by  an  execntor  to 
recover  propcoty  allied  to  belonc  to  his  «•- 
tata.— Id. 

Zn.  gQBBIOy  AHP  AHGOXABT  AD- 
mmSTHATIOg. 

|St9  (Mo.App,)  Where  a  citizen  of  Bfissouri 
died  owning  property  and  owing  debts  in  Ar- 
kansas, a  special  administrator  appointed  in 
Arkansas,  who  acqaired  possesirion  of  totes- 
tate*a  property  in  that  state,  did  so  only  for  the 
payment  of  debts  and  had  acquired  no  Juiisdlc- 
tloQ  of  assets  beyond  the  state.— First  Nat. 
Bank  of  Coming,  Ark.,  v.  Dowdy,  161  8;  W. 
858. 

Where  an  administrator  Is  appointed  by  t^e 
courts  of  one  state,  such  courts  reserve  to 
themselvpB  faU  and  conclusive  jurisdiction  over 
the  assets  of  the  estate  within  the  Umlte  of 
that  Btete.— Id. 

I S25  (Mo.App.)  Where  an  andnary  adminis- 
trator's powers  were  Umited  by  statute  of  the 
state  of  appointment  to  the  defense  of  a  suit 
against  the  intestate,  the  creditor  on  recover- 
ittf  ja^ment  was  not  entitled  to  proceed  on 
the  Judgment  against  the  domiciliary  adminis- 
trator m  another  state.— First  Nat  Bank  of 
Coming,  Ark.,  v.  Dowdy,  161  S.  W.  859. 

When  an  ancillary  administrator,  appointed 
in  Arkansas,  was  only  authorized  by  the  laws 
of  that  state  to  defend  a  suit  against  intes- 
tate, the  creditor,  having  recovered  judgment, 
could  not  proceed  thereon  in  Missouri  under 
Bev.  St.  1909,  S  1737,  authorising  foreign  ad- 
ndnlBtrators  to  sue  in  Ifissonri  when  such  au- 
thority is  possessed  under  tiie  lawa  of  their 
own  state.--Id. 


EXEMPTIONS. 


See  Carriers,  J  807;  Garnishment, 
La:  "'  ' 


--    ,     -  .   ,   _  131; 

Homestead;  Landlord  and  Tenant,  |  246; 
Harslialing  Assets  and  Securities,  |  8;  Ball- 
roads,  I  72;  Statutes,  |  79. 

L  If  ATUHE  AND  EXTENT. 

<A)  Natave,  OveatloB,  Dnration^  and  Blf- 
feat  In  ueneral. 

1 2  (Mo.App.)  There  is  a  Mnnity  between  the 
several  states  in  enforcing  exemption  laws. — 
John  H.  Schroeder  Wine  &  Idqnor  Co.  v.  Willis 


Goal  &  Mining  Go..  191  &  W.  862,  856; 
Schroeder  v.  Same.  Id.  357. 

(0)  Property  and  Rlslita  Kxempt. 

45  (Tex,Civ.App.)  Rev.  Civ.  St  1011,  art 
5,  Bubd.      heSa  to  e»mpt  the  presses,  en- 

gne,  and  other  articles  of  a  newspaper  pub- 
iher  necessary  for  the  conduct  of  his  bosi- 
ness.— Harris  v.  Townley,  161  S.  W.  6. 

S  4S  (Tex.  Civ.  App.)  Conducting  a  butcher 
shop  held  a  trade,  notwithstanding  the  sale  tA 
the  meats  cnt  up  or  butchered,  wittiin  Sayles* 
Ann.  Civ.  St.  1SB7,  art  2395,  subd.  5.— Ham- 
mond V.  McFarland,  161  S.  W.  47- 

Cash  register  and  refrigerator  Md  not  tools 
or  apparatus  belonging  to  a  bnteber's  trade 
within  Savlefl'  Ann.  Olv.  St  1897,  art  2895, 
subd.  S.— Id. 

EXPLOSIVES. 

See  Master  and  Servant,  i  818b 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  MaHdous  Prosecution. 

FALSE  PERSONATION. 

S2  (Tex.Cr.App.)  In  view  of  Code  Or.  Proa 
1911,  arts.  43,  44,  and  Pen.  Code  1911,  arts. 
840,  606,  661,  611,  a  policeman  is  an  executive 
officer  of  the  state  within  Fen.  Code  1911,  art 
424,  declaring  any  person  who  shall  falseqr  as- 
sume to  be  an  executive  officer  shall  be  muh 
ished.— Bx  parte  Preston,  161  S.  W.  llfi. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  |  96. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Gommeree,  |  27;  E^th,  {  101. 

FEES. 

See  Attorney  and  Client;  District  and  Pnm 
eating  Attorneys,  i  S. 

FEE  SIMPLE 

See  Deeds,  1 124. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  S8  108,  109. 

FENCES. 

See  Adverse  Possession,  M  10i  2%  66^  106; 
Bailioads,  |  411. 

FERRIES, 
n.  REomukTiON  AND  onotATiox. 

1 31  (Ky.)  Though  the  coorta  have  jurisdic- 
tion to  determine  rates  for  a  ferry,  yet  when 
the  matter  is  once  settled,  it  should  remain  so 
until  there  is  some  substantial  change  in  c<ni- 
ditioiu^-GaUioun  t.  Aloander,  181  S,  W.  980l 

FILING. 

See  Appeal  and  Error,  |  62(k 

FINDINGS. 

See  New  Trial.  H  72,  7a 
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FIRE  INSURANCE. 

See  Inauroncfc 

FIRES. 

Set  Anon;  Bailroada,  S  48L 

FISH. 

See  ConstitutioDal  Law,  |  200. 

8  )  (Ark.)  Fish,  fens  naturn,  belong  to  tbe 
whole  people  of  tbe  state  coUectiTely.-^ltfwis  t. 
State.  161  S.  W.  164. 

1 5  (Ark.)  I^t  of  land  owner  to  take  fish 
on  hie  own  eofl  is  subject  to  the  right  of  tbe 
state  to  regulate  and  preserve  the  fish  and  game 
for  public  ose— Lewie  t.  State,  161  S.  W.  154. 

S  8  (Ark.)  Where  neceesit;  for  the  preaerra- 
tiou  of  fish  exists  in  certain  territories  of  the 
state,  they  may  be  segregated.— Lewis  v.  State, 
161  S.  W.  164. 

I  9  (Ark.)  Acts  1913,  p.  1118,  prohibiting  non- 
residents from  hunting  and  ftilung  in  specified 
counties,  ft«t<j  unconstitutional.— Lewis  t.  State, 
161  S.  W.  164. 

FLOWAGE. 

See  Waters  and  Water  Courses,  M  118,  126. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Tenancy  in  Common,  |  88. 

X.  OIVXX.  £IABmi*T. 

1 6  (Ky.)  The  actual  possession  of  plaintiff  Is 
the  Issue  invcdved  in  f^cible  entry,  and  no  ques- 
tion of  title  «r  right  to  possession  is  involved.— 
Derrington  v.  Childers,  161  S.  W.  216. 

§  9  (Ky.)  The  possession  of  a  cabin  upon  a 
tract  having  well-marked  boundaries  heta  suffi- 
cient possession  of  the  entire  tract- Derriiigt<m 
V.  ChUders,  161  S.  W.  216. 

Complainant  trespassing  apon  the  actual  poe- 
8eS8i<m  of  defendant  did  not  thereby  oome  into 

{lossession,  and  hence  he  could  not  maintain 
orcible  entry.— Id. 

Complainant,  who  asserted  Ills  claim,  not  ss 
a  joint  owner  with  defendant  but  as  an  adverse 
claimant  of  the  exclusive  possession  of  the  land, 
and  whose  entry  thereon  without  the  consent  of 
dcfeadaBt  was  a  mere  trespass,  held  to  have  no 
such  actual  possession  as  would  enable  him  to 
maintain  tOTdble  entry^Id. 

FORECLOSURE 

See  Mortgages,  {  403. 

FOREIGN  CORPORATIONS. 

See  Oorporations,  |S  634-691;  Judgment,  1 138. 

FORFEITURES. 

See  Insurance,  {|  766,  818-82&{  Mines  and 
Minerals.  I  64;   Searches  and  Seisnras,  i  2. 

FORGERY. 

I  29  (Ky.)  An  indictment  for  forging  or  utter- 
ing a  (ora%d  bank  check  must  be  drawn  under 
Ky.  8t  i  1189.  and  diarge  tbst  the  bank  was 
authorised  1^  law.— Mason  Commonwealth, 

wa  S.  w.  m 

FORNICATION. 

Sea  Fnwtitntini;  Sednotion^ 

FRANCHISES. 

See  Abatement  and  Revival,  §  22:  Mandamus, 
i  98;  Monopolies,  |  2;  Muniapal  Corpora- 
tions S  617;  TaxaUon,  K  47,  117.  463;  Tele- 
txmsba  and  Telephones,  fi  10, 


1 2  (Ky.)  Grant  «f  a  franchise  being  In  tlie 
nature  of  a  vested  property  right,  it  is  subject 
to  the  performance  of  conditions  and  duties  im- 
posed on  the  grantee.— Christian-Todd  Tele- 
phone Go.  T.  Commonweami,  161  8.  W.  5*8. 

FRAUD. 

See  Abatement  and  Revival,  (  SO;  Aeoonnt 
Stated,  §1  12,  19;  Adverse  Possession,  {  31: 
Appeal  and  Error,  S  671;  Bills  and  Notes,  If 
497,  620;  Contracts,  S  94;  Divorce.  |  167; 
Frauds,  Statute  of:  Fraudulent  CfrnTey^ances; 
Limitation  of  Actions,  1  100;  Payment.  H 
86.  87;  Release,  ||  17,  67.  68;  Sales.  U  347, 
388,  891;  Trial,  1252;  Wills,  H  ^0-166, 834. 

n.  ACTZons. 

(B)  Parties  And  PleadlBV 

{49  fMo.App.)  Td  action  against  brokers  for 
damages  from  false  representations  Inducing 
plaintiff  to  enter  into  exchange  of  property, 
where  the  only  answer  was  a  general  deoi^ 
held,  that  defense  or  counterclaim  arising  from 
plaintiff's  fraud  ami  deceit  was  not  open  to 
ooDsldeEmtioa.— Kaufman  r.  DaTi%  181  &  W. 
1180. 

S  5D  (E^.)  Wliere  firand  implied  from  fidndr 
ary  relations  of  the  parties  Is  charged,  the  bur- 
den is  on  the  person  against  whom  tbe  com- 
plaint is  made  to  show  the  fairness  of  tbe 
transaction. — McDowell  t.  Sdwards*  Adm'r,  161 
S.  W.  634. 

1 50  (Me.App.)  Fraud  Is  nsrer  pxeeomad,  and 
the  buraen  of  proving  fraud  rests  upon  Um  who 
asserts  it.— Avery  Go.  v.  Powell,  161  8.  W.  ^S- 

(D)  Danuwes* 

1 59  (Mo.App.)  Person  induced  to  exchange 
property  by  false  representations  of  brokers  that 
the  other  party  had  title,  who  sued  brokers  for 
damages  instead  of  suing  to  rescind,  could  re- 
cover the  value  of  tiie  property  wbidi  was  to 
be  transferred- to  blm  and  not  merely  the  monev 
paid  hr  him.— Kaufman  r.  Davis,  IGl  S.  w. 

usa 

FRAUDS,  STATUTE  OF. 

See  Trial  H  80,  06. 

nz.  PBomiiBs  TO  Avawss  fob 

DEBT.  DEFAIILT  OB  MISCAB- 
BIAOE  OF  AKOTHER. 

fl  18  (Mo.App.)  An  agreemmt  whereby  a  gran* 
tee  assumes  a  mor^ge  executed  by  tbe  gran- 
tor need  not  be  incorporated  in  tbe  conveyance, 
but  may  be  entirely  oral,  not  bfltag  within  dM 
statute  of  frauds.— Cithwns'  Bank  of  Senadi  v. 
Douglass,  161  S.  W.  601. 

§  23  (Ark.)  A  promise  by  a  third  person  to 
pay  the  pre-existing  debt  of  another  founded 
on  the  original  liability,  without  any  new  con- 
sideration to  support  it,  is  a  collateral  under- 
taking.—Brink!  ey  Car  Works  &  Mfg.  Co.  v. 
Cook,  161  S.  W.  106S. 

S  23  (Mo.App.)  Promise  by  one  to  a  bank  to 
stand  personally  liable  for  diecks  drawn  tm  the 
bank  by  him  as  treasurer  of  a  club  held  orig- 
inal and  not  within  the  statute  of  frauds.— Bu- 
bey  Trust  Co.  v.  Weidner,  161  S.  W.  333. 

S  26  (Mo.Ai^)  Defendant,  who  agreed  witli  a 
bank  to  rmay  money  advanced  by  tlM  bank  ia 
honoring  checks  drawn  by  a  club,  upon  the 
bank's  refusal  of  credit  to  the  dub,  conld  not 
afterwards  limit  the  effect  of  bis  promiae  by  only 
agreeing  to  pay  in  case  the  club  did  not  do  so. — 
Bubey  Trust  Co.  v.  Weidner,  161  S.  W.  333. 

1 81  <Mo.App.)  Promise  of  a  third  peiwn  to 
answer  for  the  debt  of  another  most  be  based 
either  on  a  benefit  to  the  promisor  or  harm  to 
tbe  promisee  and  must  have  the  effect  of  reliev- 
ing the  original  debtor  of  all  liablUty^Martin  t. 
Harrington.  161  S.  W.  276. 

In  an  action  on  defendants  ugntmimt  to  psy 
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tbe  debt  of  H.  to  plaintiff,  the  petition  to 
charge  that  defendant's  agreement  was  in  con- 
sideration of  plaintiffs  rdease  of  H.  and  hence 
atated  a  caase  of  action  not  within  the  stat- 
ute of  frauds.— Id. 

I  33  (Ark.)  Promise  of  defendant  to  pay  for 
lumber  purchased  hj  a  third  person,  if  plain- 
tiff would  not  file  a  lien,  in  reliance  on  which 
plaintiff  forebore  to  enf urce  and  lost  its  right 
to  enforce  a  meciianic's  lien,  held  an  original 

Sromlse  npon  a  new  undertaking.— Brinkley 
^r  Works  &  Mfg.  Go.  t.  Cook,  161  S.  W.  1065. 

VI.  B£AI<  PROPERTY  ARB  BBTATE» 
AMD  IKTERBSTft  TKEREIR. 

1 63  (Tex.ClT.App.)  A  verbal  gift  of  land  by  a 
hnsband  to  his  wife  is  wholly  void,  being  within 
the  statute  of  frauds,  where  it  appeared  that  tbe 
land  was  not  purchased  with  the  wife's  separate 
meana— Childress  r.  Rc^inson,  161  S.  W.  78. 

i  74  (Ark.)  Where  a  mortgagee  executed  a 
warranty  deed  relearang  a  condition  in  a  prior 
deed  and  deposited  it  for  delivery  to  mortgag- 
or when  the  mortgage  should  be  diacbarged, 
and  gave  his  receipt  for  $100  paid  thereon, 
the  transaction  was  not  a  parol  contract  within 
the  statute  of  frauds,  but  an  executed  contract 
to  take  effect  when  the  mortgage  was  paid.— 
Brown  t.  AUbright,  161  8.  W.  1036. 

EK.  OPERATZOK  AKD  EFFECT  OF 
WTATIITE. 

{  138  (Ky.)  It  was  no  defense  to  an  action  to 
recoTer  money  paid  as  part  of  the  purchase 

Eice,  under  a  parol  contract  for  tbe  sale  of 
nd,  that  plaintiff  had  abandoned  the  purchase. 
—Burks  T.  Douglass,  161  S.  W.  225. 

Z.  PIXADINO,  EVIDENCE,  TRIAL* 
AND  REVIEW. 

S  ISO  fMo.App.)  A  claim  that  the  contract 
sued  on  is  within  the  statute  of  frauds  cannot  be 
raised  by  demurrer.- Martin  t,  Harrington,  161 
S.  W.  275. 

I  rSO  (Tex.Civ.App.)  Where  the  petition  did 
not  show  that  a  contract  for  the  sale  of  real 
estate  was  oral,  an  exception  to  the  petition 
for  failure  to  allege  a  contract  in  writing  was 
properly  oTermled. — Fahey  v.  Benedetti,  161 
S.  W.  896. 

1 152  (Tex.Civ.App.)  The  defense  of  the  stat- 
ute of  frauds  is  available  nnder  a  general  de- 
nial, if  interposed  by  Beaaonable  objection  to 
testimony.— Johnson  v.  TindaU,  161  S.  W.  401. 

S  158  (Mo.App.)  Ttiat  checks,  paid  by  a  bank 
on  defendant's  agreement  to  repay,  were  kept  on 
tbe  bank  books  as  an  account  of  the  club  on 
which  they  were  drawn,  was  some  evidence  as  to 
whether  credit  was  given  to  defendant  or  the 
club.— Bubey  Trust  Co.  v.  Weidner,  161  S.  W. 
333. 

Evidence  Held  to  show  that  a  bank  looked  only 
to  defendant  to  repay  amounts  of  checks  drawn 
by  a  club  and  presented  by  defendant,  its  treas- 
orer.— Id. 

FRAUDULENT  CONVEYANCES. 

jSee  Homestead,  {  180. 

I.  TRAHgFERS  AND  TRANBAOTIONB 

INVAUD. 

(B)  Ifatnre  and  Form  of  Traukmtn. 

SSO  (Ky.)  Under  Ky.  St  8  654,  providing  that 
insurance  premiums  paid  in  fraud  of  creditors 
shall  inure  to  their  benefit,  acceptance  by  bene- 
ficiary of  proceeds  and  investment  in  real  es- 
tate held  Dot  to  constitute  her  a  fraudulent 
grantee.— Williams  v.  Harth.  161  S.  W.  1102. 

Ky.  St  §§  654,  655,  providing  that  insurance 
premiums  paid  in  fraud  of  creditors  shall  in- 
ure to  their  benefit,  held  not  to  apply  to  pre- 


miums paid  to  firatemal  insurance  society,  in 
view  of  section  671.— Id. 

(C)  Property  mmA  XHs'Iits  Transferred. 

i  52  (Mo.)  A  creditor  cannot  complain  of  tbe 
fraudulent  disposition  of  a  homestead.— Armor 
V.  Lewis,  161  STW.  2EL 

n.  RIGHTS  AND  UABUJTIES  OF 
PARTIES  AND  PURCHASERS. 

(A)  OrlKlBKl  Parties. 

I  176  (Mo.)  If  land  was  purchased  witii  an- 
other's money  under  an  arrangement  with  the 
latter  for  the  purpose  of  defrauding  his  cred- 
itors, equity  would  not  raise  a  trust  in  the 
land  in  favor  of  the  person  Tvho  actually  fur- 
nished the  money.— Boothe  v.  Cheek,  161  S.  W. 
791. 

S  183  (Mo.App.)  Where  a  debtor  had  actually 
sold  the  goods  with  intent  to  defraud  credit- 
ors, the  purchaser,  without  notice,  held  entitled 
only  to  claim  protection  to  the  extent  of  actual 
payment  on  the  price  prior  to  the  attachment. 
— Keet-Ronntree  Dry  Goods  Co.  v.  Hodgea, 
161  S.  W.  862. 

m.  REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(F)  neadlBv 

1269  (Ky.)  One  seeking  to  subject  property 
convey^  by  a  husband  to  his  wife  to  a  judgment 
against  the  husband  on  the  ground  that  the  con- 
veyance was  fraudulent  must  allege  and  prove 
fraod^Hount  v.  Fourth  Street  Bank,  161  S.  W. 
220: 

(G)  Bvldenee. 

§  265  (Ky.)  In  a  suit  to  set  aside  a  conveyance 
as  fraudulent,  though  the  direct  evidence  shows 
the  payment  of  the  recited  consideration,  the 
court  may  be  controlled  b^  facts  and  circum- 
stances appearing  to  be  entiUed  to  more  weight 
—Mount  V.  Fourth  Street  Bank,  161  S.  W.  220. 

i  295  (Tex.Civ.App.)  In  suit  by  execution 
purchaser  against  debtor's  fraudulent  grantee, 
evidence  held  to  support  finding  apainst  defend- 
ant's claim  of  equitable  ownership,  though  he 
testified  to  facts  showing  such  ownersmp.- 
Landers  v.  McCutchan.  161  S.  W.  060. 

1 30 1  (Tex.Civ.App.)  In  suit  by  execution 
purchaser  against  debtor's  grantee,  judgment 
for  purchaser  held  not  erroneous  for  insuffi- 
ciency of  evidence  to  show  grantee's  knowl- 
edge of  tbe  debtor's  fraudulent  intention.— Lan- 
ders ▼.  McCutchan,  161  R  W.  960^ 

FREIGHT. 

See  Carriers,  S  184. 

FUNDS. 

See  Counties,  f  160. 

GAME. 

See  Searches  and  Seizures,  |  2. 

S  I  (Ark.)  Game,  feree  nature,  belong  to  the 
whole  people  of  the  state  collectively. — ^Lewis  v. 
State.  161  S.  W.  154. 

( 3  (Ark.)  Right  of  landowner  to  take  game 
on  his  own  soil  is  suhject  to  the  right  of  tbe  state 
to  regulate  and  presen'e  tbe  ftsh  and  game  for 
public  use.- Lewis  v.  State,  161  S.  W.  154. 

g  S'/z  (Ark.)  Where  necessity  for  the  preser- 
vation of  wild  game  exists  in  certain  territories 
of  the  state,  they  may  be  segregated.- Lewis  t. 
State,  161  S.  W.  154. 

S  4  (Ark.)  Acta  1913,  p.  1118,  prohibiting  non- 
residents from  hunting  and  fishing  in  specified 
counties,  held  unconstitutional. — Lewis  v.  State, 
161  S.  W.  154. 
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GAMING. 

See  Ouutltntional  Law,  1  206;  Lotteriei. 

m.  OBZBinrAXi  bi:sfonbibii.itt. 

(A)  OBenae*. 

1 72  (Tex.Cr.^p.)  A  private  reeideDce  cannot 
be  an  appurtenance  to  a  public  road,  near 
which  it  is,  so  as  to  authorize  prosecution  for 
permitting  gaming  tfaerein,  as  in  a  public  place. 
—Dunn  T.  State,  161  S.  W.  4«7. 

GARNISHMENT. 

See  E>Tidence,  8  317;  MaUcioos  Prosecution,  H 
62,  68.  64.  67:  Trial.  U  251,  256. 

V.  LIEN  OF  OABNISHBCEMT  AHD 
LIABIUTT  OF  GARNISHEE. 

§  105  (Tex.CIv.App.)  Garnishing  creditors  oc- 
cupy no  better  position  with  reference  to  the 
fund  garniiihed  than  did  their  debtors  at  the 
time  of  the  service  of  the  writ.— Bams  &  Bell 
V.  Lowe,  161  S.  W.  942. 

1 108  (Tex.CSv.App.)  Where  a  debtor  gave 
to  his  wife  money  to  pay  rent  and  she  depout- 
ed  it  in  the  bank  in  her  own  name  and  gave  a 
checlE  on  the  account  to  the  landlord  for  an 
amount  in  excess  of  the  deiwsit,  but  before  the 
check  was  presented  the  account  was  garnish- 
ed, the  rights  of  the  landlord  were  superior 
as  to  such  depoidt  to  the  gandshing  creditor. 
—Bums  &  Bdl  T.  Lowe,  191  8.  W.  942. 

TL  PaOOEBPIHOS  TO  SUFPOBT  OB 

ENFO&OE. 

S  t31  (Mo-App.)  Under  Hurd's  Bev.  St  III. 
1812,  c  62,  I  14,  exempting  from  garnishment 
not  to  exceed  SIS  a  weelc  of  a  wage-earner's 
wages,  and  requiring  every  employer  to  pay  over 
such  amount  notwithstanding  garnishment  pro- 
ceedings, an  employer  may  set  up  such  exemp- 
tion, though  the  employ^  does  not  interolead  and 
set  it  up.— John  H.  Schroeder  Wine  &  Liquor  Co. 
V.  Wilfis  Coal  &  Mining  Co.,  161  S.  W.  352, 
356;   Schroeder  v.  Same,  Id.  357. 

In  proceedings  to  garnishee  wages  earned  by 
an  employ^  in  Illinois,  the  employer  may  set 
up,  under  the  doctrine  of  comity,  the  Illinois 
statute  exempting  wages  to  the  amount  of  $15 
a  week  ^om  garnishment,  and  requirii^  every 
employer  to  pay  over  such  wages  notwithstand- 
ing gamisbmect  proceedings;  a  similar  policy 
being  adopted  by  Kev.  St  1009.  §  2415.— Id. 

Vm.  CLAIMS  BY  THIBD  PERSONS. 

{217  (Mo.App.)  Ad  independent  action  by  one 
interpleader  against  another  cannot  be  ingrafted 
upon  a  garnishment  proceeding  by  the  mere  fil- 
ing of  a  counterclaim,  and  the  court  could  not 
render  judgment  by  default  on  such  counter- 
claim in  favor  of  such  interpleader  against  the 
other.-^tate  «e  rel.  Behrens  r.  Wilson,  161  S. 
W.  U79; 

GIFTS. 

See  Appeal  and  Error,  {  232;  Dedication;  Hus- 
band and  Wife,  SS  49^.  250;  Parent  and 
ChUd,  S  9;  Taxauon,  |i  867,  8D3:  Trial,  i 

256. 

GOOD  FAITH. 

See  Tender  and  Purchaser,  S8  229-243. 

GRAND  JURY. 

See  Criminal  Iaw,  i  1166;  Perjury,  1  82. 

GRAND  LARCENY. 

Ses  Larcenr,  |  56. 

GRANTS. 

See  UonopoUes,  f  2;  Public  Lands; 


GUARANTY. 

See  Indemnity;  Principal  and  Sure^. 

n.  CONSTRUCTION  AND  OPERATION. 

1 36  (Tex.Civ.App.)  On  a  gaaran^  of  certain 
assets  of  a  bank  transferred  to  plaintiff.  Its 
measure  of  damages  was  the  difference- between 
the  face  value  of  the  indebtedness  and  its  actual 
value^^XouDC  v.  Bank  of  Miami,  161  S.  W. 
486. 

m.  DISCHABOE  OF  OUABANTOB. 

1 70  (Tex.Civ.App.)  On  a  guaranty  of  Che  col- 
lection of  certain  assets  of  a  banlc,  time  not  be- 
ing of  the  essence,  the  gaarantors  were  not  re- 
lieved from  liability  because  the  uncollected  pa- 
per was  not  delivered  to  an  attorney  for  suit 
within  30  days  after  maturity  as  provided  for. — 
Young  V.  Bank  of  Miami,  161  S.  W.  436. 

IT.  BEICEDIES  OF  0BEDITOR8. 

{77  (Tex.Civ.App.)  Defendants  having  repo- 
diated  liability  under  a  c<mtTact  guaranteeing 
collection  of  certain  of  a  bank's  assets,  plain- 
tiff was  entitled  to  sue  at  once  and  was  not  re- 
quired to  prove  performance  of  all  preeedoit 
conditions  on  Its  part^Xoung  t.  Bbiw  of  SD- 
ami,  161  S.  W.  486. 

1 82  (Tez.Clv.App.)  Wliere  defendants  goMx- 
anteed  certain  assets  of  a  bank  on  transferring 
than  to  plaintiff,  the  principal  debtors  were  not 
necessary  parties  to  a  suit  on  theguarantr-— 
Toung  T.  Bank  of  Miami.  161  S.  W.  436. 

A  suit  on  a  guaranty  of  certain  assets  of  an 
old  bank  transferred  to  a  partnership  operating 
a  new  one  held  properly  brought  in  ue  name  w 
the  new  bank.— Id. 

1 67  (Tex.Civ.App.)  In  an  action  on  a  con- 
tract of  guaranty,  an  aU^^  varianee  between 
the  contract  and  the  petition  hetd  ImmaterlaL— 
Young  V.  Bank  of  Miami,  161  S.  W.  436. 

§  90  (Tex.Giv.App.)  Where  a  partnership  op- 
erating a  bank  transferred  its  assets  to  a  new 
firm  consisting  of  one  of  its  members  and  others, 
representations  of  such  contiuuing  memtier  an 
to  the  collectibility  of  the  paper  of  the  bank, 
made  to  one  of  the  retiring  partners,  keU  ad- 
missible on  the  issue  of  his  guaranty  of  the  as- 
sets of  the  bank.— Young  t.  Bank  of  Miami,  161 
S.  W.  436. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  |fi  64,  G6. 

TV.  SALES  AND  CONTETANCES  UN- 
DER ORDER  OF  COURT. 

I  1 1 1  (Tex.Civ.App.)  A  deed  to  defendant's 
grantor  signed  C.  B.  per  S.  Le  B.,  "curator,"  in 
the  absence  of  any  authority  shown  for  the  exe- 
cution of  the  deed  by  him,  nield  not  binding  upon 
C.  B.  and  insufficient  to  pass  her  tttle.— Le 
Blanc  v.  Jackson,  161  8.  W.  60. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OF 
BEBEEDT. 

S  3  (Tei.Cr.App.)  Where  mayor  or  other  of- 
ficer refuses  to  approve  sufficient  bond  of  person 
appealing  from  mayor's  court,  mandamus,  and 
not  habeas  corpus,  held  to  be  the  proper  remedy. 
—Ex  parte  Hunt,  161  S.  W.  467. 

S  20  (Tex.Cr.App.)  A  lunacy  proceeding  is  rir- 
H.  and  not  quad  criminal,  and  a  person  convict- 
ed therein  is  not  entitled  to  habeas  corpus  to  de- 
tennine  the  constltutlonali^  of  tbe  statute  un- 
der which  the  proceedings  were  instituted^Ex 
parte  Singleton,  161  S.  W.  128. 

H.  JURISDICTION.  PBOGEEDINOB, 
AND  RELIEF. 

S  85  (Tex,Civ.AppO  In  an  action  by  a  fittber 
for  the  custod^  of  bis  minor  child,  eridence  kdd 
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to  establish  that  the  child's  maternal  grand- 
parentB  acquired  custody  lawfully.— parte 
Sams,  161  S.  W.  888. 

§92  (Tex.Gr.App.)  In  determining,  in  habeas 
a>rpu8  in  the  Court  of  Criminal  Appeals,  the 
power  to  &ie  for  contempt,  the  eoart  may  go 
behind  the  judgment  and  ascertain  the  facts.— 
Bx  parte  Coffee,  161  S.  W.  976. 

I  99  (Tez.ClT.App.)  A  surrender  of  the  posses- 
sion of  a  child  by  Its  parents,  whether  evidenced 
by  a  written  instrument  or  vesting  in  parol, 
is  not  a  contract,  and  cannot  be  enforced  as 
such,  because  neither  the  child  nor  its  custody 
is  a  matter  of  contract,  although  the  transfer 
will  be  enforced  if  for  the  benefit  of  the  child. 
— £z  parte  Sams,  161  S.  W.  388. 

Held,  that  a  young  fether  wonid  not  be  given 
the  custody  of  hie  minor  child  as  against  the 
maternal  grandparents,  who  rightfully  came  in- 
to custody,  where  it  was  for  the  benefit  of  the 
child  to  remain  with  his  grandmother. — Id. 

8113  <Tex.Cr.App.)  Where  accused,  remanded 
to  the  custody  of  the  sheriff  to  be  released  on 
bond,  appealed,  his  appeal  should  be  dismissed 
for  want  of  jurisdiction  if  he  afterwards  entered 
into  bond.— Ex  parte  Simpkins,  161  S.  W.  97. 

I  113  (Tex.Civ.App.)  In  habeas  corpus  for  the 
cnistody  of  a  child,  the  erroneous  admission  of  a 
deposinon  taken  in  another  suit  is  not  prejudi- 
cial error  where  tlie  same  matters  were  testified 
to  by  another  wituesa.— Bz  pairte  Sams^  161  S. 
W.  388. 

HABENDUM  CLAUSE. 

See  Deeds,  |  97. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  M  1027-1070;  Crimi- 
nal Law,  iS  116a-1172. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  {  421;  Bvidenee,  f  817. 

HIGHWAYS. 

See  Appeal  and  Error,  |  1050;  Gonstltntional 
Law,  jig  63,  301;  Dedication;  Eminent  Do- 
main, S  317;  Municipal  Corporations,  S|  648, 
663,  7oO-^:  Navigable  Waters;  Railroads, 
IS  804-351;  Telegraphs  and  Telephones,  S  10. 

I.  ESTABXiniHMEHT.  ALTERATION, 
Ain>  DISOONTIMUANOE. 

(B)  Batabllvhnieiit  by  Statute    or  Statu- 
tory Fro cee dins*  ■ 

S  30  (Tex.Civ.App.)  It  is  not  essential  to  the 
legality  of  proceedings  to  establish  a  highway 
that  fiae  character  of  the  notice  given  be  made 
a  matter  of  record.— Ross  t.  Veltmann,  161  S. 
W.  1078. 

{  38  (Tex.Civ.App.)  An  objection  to  notice  of 
Intention  to  lay  ont  S-  highway,  in  that  it  was 
signed  by  only  one  member  of  the  jury  of  view, 
was  waived  by  the  landowner's  appearance  pur- 
suant to  the  notice.— BosB  v.  Veltmann,  161  S. 
W.  1073. 

841  (Tex.Civ.App.)  Where  the  jury  of  view 
in  highway  proceedings  were  only  authorized  to 
lay  out  a  third  class  road,  their  report  was  not 
fatally  defective  in  reciting  the  laying  out  of 
  road."— r 


a  "road"  instead  of  a  "third  class 
V.  Veltmaim.  161  B.  W.  1078. 

The  law  does  not  require  notice  to  the  land- 
owner of  the  -  date  when  the  commissioners* 
conrt  will  pass  on  the  report  of  the  jury  of 
view*— Id. 

It  was  not  neoessaiy  that  the  eommissioners* 
conrt  should  pass  on  the- report  of  the  jury  of 
view  at  the  first  term  or  at  a  regular  term  of 
such  court— Id. 

An  order  having  been  held  defective  in  cer- 
tain partlcnlan,  an  objecting  landowner  was 
not  entided  to  notice  of  an  intention  of  the 


commisilonei!^  court  to  pass  a  new  order  to 
cure  the  defect- Id. 

m.  OOMSTRVCXIOK.  mPBOVEBCENT, 
-    AHO  BEFAIB. 

1 99  (Ky.)  The  county  court  having  general 
authority  to  open  public  roads,  under  Ky.  St.  §1 
4287-4300,  the  fiscal  court,  under  ita  authority 
over  roads  conferred  by  sections  1840  and  4306, 
cannot  mahe  an  appropriation  for  a  new  road, 
its  authority  extending  only  to  roads  already 
in  existence.- Rowe  v.  Alexander,  101  S.  W. 

{118  (Ky.)  Under  Ky.  St.  t  1840,  giving  the 
fiscal  court  power  to  make  appropriations  to 
maintain  the  roads,  the  fiscal  court  cannot  ap- 
propriate county  funds  to  compensate  persons 
who  repaired  the  road  without  any  contract  or 
authority.— Rowe  v.  Alexander,  161  S.  W.  508. 

That  citizens  repaired  a  county  road  without 
any  contract  or  authorization  wtU  not  render 
the  county  liable  on  the  quantum  meruit- Id. 

V.  BBQPItATIOW  AWP  USE  FOR 

TRAVTX. 

(A)  Obatraetloaa   and  Bnoroaelimeiita. 

1161  (Mo.App.)  Under  Rev.  St  1909.  S  10,- 
6^,  imposing  a  penalty  for  the  obstruction  of 
a  public  road  recoverable  by  the  road  district, 
and  Rev.  St.  1909,  S§  10.576-10,610,  providing  for 
the  consolidation  of  districts,  held,  that  after 
consolidation  of  two  districts,  the  consolidated 
district  was  the  proper  plaint  in  an  action 
for  the  penalty.— Boonville  Special  Boad  Diet 
V.  Fnser,  161  S.  W.  583. 

A  petition  in  an  action  for  a  penalty  under 
Rev.  St.  1009,  ji  10.533,  for  obstructing  a  pub- 
lic road  held  sufficient.- Id. 

(B)  Use  of  Bislivray  and  Law  of  tbc  Road. 

S  165  (Ky.)  In  the  absence  of  coostltutionBl 
restriction,  the  Legislature  may  assume  or  re- 
gain control  and  supervision  of  the  highways 
of  the  state  in  whole  or  in  part. — Christian -Todd 
Telephone  Co.  v.  Commonwealth,  161  S.  W.  543. 

The  control  of  public  roads,  given  the  fiscal 
courts  by  Ky.  St.  S  4306,  is  a  right  of  which 
they  cannot  be  deprived  without  th^r  consent 
except  by  express  legislative  authority.— Id. 

§  165  (Ky.)  The  Legislature  can,  in  the  exer- 
cise of  the  police  power,  regulate  the  use  and 
driving  of  motor  vehicles.— City  Of  Newport  v. 
Merkel  Bros.  Co.,  161  S.  W.  649. 

1 184  (Mo.App.)  In  an  action  for  damages  for 
the  billing  of  plalntifTa  mare  by  collision  with 
defendant  s  horse  and  buggy  on  the  highway  in 
the  nighttime,  evidence  that  plaintiff's  son.  who 
rode  the  mare  at  the  time  of  the  accident,  was 
in  the  habit  of  riding  her  along  the  highway  at 
the  place  of  the  accident  at  a  high  speed,  hM 
admissible.— Hodges  T.  HiU,  161  S.  W.  633. 

HOMESTEAD. 

See  Appeal  Eind  Brroi^S  1207;  Executors  and 
Administrators,  S  320;  Fraudulent  Convey- 
ances, i  02;  Marshaling  Assets  and  Securi- 
ties, I  3;  Partition,  8  12. 

I.  NATTTBE.  ACQUISITION,  AND 
EXTENT. 

CA)  Katnre,  Cr«atlOB,  aad  Daration  ot 
Bstate  or  Rlvbt  1b  General. 

S  I  (Mo.)  The  homestead  and  fee  are  not  two 
separable  and  divisible  interests,  but  must  be 
kept  together.— Armor  T.  Lewis,  161  S.  W.  26L 

(B)  IilabllltlM  Bnforeeable  Asnlaat 
Horn  eat  ead. 

1 108  (Tez.C7iv.App.)  A  debtor  has  the  equi- 
table right  to  bave  a  chattel  mortgage  debt 
satisfied  first  from  the  proceeds  of  the  sale  ot 
the  nnexempt  mortgaged  property  before  re- 
sorting to  the  sale  of  the  debtor's  exempt  prop- 
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Pach  T.  Whitsitt  ft  Ouerry,  161  B.  W. 

m.  RIGHTS  OF  SURVIVnrO  HU9- 
BAin>,  WIFE,  GHII«DREM, 
OB  HEIRS. 

j  135  (Mo.)  The  rights  and  interests  of  the 
widow  and  heirs  of  a  deceased  homesteader  are 
not  to  be  determined  by  the  statute  ot  jJescenta 
and  distribntioQs,  bnt  by  the  homestead  atat- 
utea  which  cover  the  whole  ground. — Armor 
Lewis,  161  S.  W.  251. 

§  146  (Ark.)  On  the  death  of  the  mortgagor 
of  a  homestead  his  heir  was  entitled  to  rents 
and  profits  until  one  of  the  mortgagees  had  as- 
serted his  right  to  foreclose  or  take  possessioo 
to  subject  the  rents  and  profits  to  the  payment 
of  the  mortgages.— ArmiBtead  T.  Bishop,  161  S. 
W.  182. 

On  death  of  the  mortgagor  of  a  homestead  it 
was  immaterial  to  a  junior  mortgagee  whether 
the  rents  prior  to  foreclosure  were  paid  to  the 
heir  or  to  the  administrator. — ^Id. 

XV.  ABAHDOHBKElfT.  WAXVSB,  OB 

fobfeithbe. 

f  162  (Ky.)  Temporary  absence  when  the 
debt  was  created  held  not  to  defeat  the  i^fat  of 
homestead,— Mount  v.  Fourth  Street  Bank,  161 
S.  W.  220. 

g  180  (Ky.)  Where  land  was  paid  for  before 
a  debt  was  created,  tbat  a  conyeyance  to  the 
debtor's  wife  was  fraudulent  did  not  defeat 
their  right  to  a  homestead  as  against  the  cred- 
itor.—Honnt  T.  Fourth  Street  Bank,  161  S.  W. 
220. 

§  181  (Tex.Civ.App.)  The  court's  finding  that 
a  wife  did  not  almndon  her  homestead,  bnt 
merely  left  her  husband  temporari^p  to  earn  a 
living  for  herself  and  her  minor  c^iud,  Afld  sup- 
ported by  the  evidence. — Gutberidge  t.  Outher- 
idge.  161  S.  W.  892. 

V.  PBOTEOTZON  AKB  EHFOBOEMBNT 
OF  RIOHTS. 

8  185  (Mo.)  A  homestead  is  protected  against 
a  creditor's  judgment  lien.— Armor  v.  Lewis, 
161  S.  W.  261. 

S  199  (Ey.)  Where,  In  suit  to  set  aside  con- 
veyance to  debtor's  wife  as  fraudulent,  the 
court  concluded  that  an  allotted  homestead  was 
Insufficient,  he  could  make  the  allotment  him- 
self instead  of  appointing  otber  conunissionerB. 
—Mount  T.  Fourth  Street  Bank,  161  S.  W.  220. 

S  203  (Mo.)  A  creditor  of  the  owner  cannot 
sell  the  homestead  tract  on  fi.  fa.  subject  to  the 
homestead  right.— Armor  v.  Lewis,  161  8.  W. 
251. 

HOMICIDE. 

See  Criminal  T^aw,  fg  778,  805;  Indictment 
and  Information,  |  181. 

n.  MURDER. 

S  8  (Tex.Cr.App.)  Under  Pen.  Code  1911,  art. 
1,^.  one  who  committed  a  homicide  in  April,  be- 
fore tlie  enactment  of  Acts  33d  I>g.  c.  116.  effec- 
tive July  Ist,  aboliahing  the  'degrees  of  murder, 
should  be  tried  under  the  old  law.— Hill  v. 
State,  161  S.  W.  118. 

I  13  (Tex.Cr.App.)  In  murder  in  the  second 
degree  malice  will  be  implied  from  the  fact  of 
an  unlawful  killing  not  justified  or  excused. — 
Cooper  V.  State,  161  S.  W.  1004. 

S  18  (Tex.Cr.App.)  Where  accused  and  others 
were  engaged  in  hauling  away  goods  stolen 
from  a  burglarized  car  when  accused  shot  an 
officer  attempting  to  arrest  them,  accused  was 
"in  the  perpetration"  of  the  burglary,  within 
Pen.  Code  1911,  art  1141.— Christian  t.  State, 
161  S.  W.  101. 


m.  MAHSIiAUOHTEB. 

1 36  (Tex.Cr.App.)  Though  accused  us«d  in- 
sulting epithet  intending  to  provoke  a  difficulty, 
if  he  intended  to  provoke  only  an  ordinary  fight 
and  was  forced  to  kill  under  the  circumatanees. 
held,  that  tie  would  not  be  EuUty  of  a  hi^er 

trade  of  hdmlcide  than  mansuiugiiter. — Beed  v. 
tate,  161  S.  W.  87. 

i54  (Ark.)  Where  defendant  Aot  and  kiUed 
under  the  belief  that  he  was  about  to  be  as- 
saulted, but  acted  too  hastily  and  without  due 
care,  he  was  guilty  of  manslaughter.— Bmder 
T.  State.  161  S.  W.  1067. 

S  63  (Tex.Cr.App.)  Person  who  killed  another 
In  a  fight  held  guilty  only  of  manslaughter  if 
he  entered  into  the  fight  with  no  purpose  of 
killing  and  the  court  should  have  submitted 
manslBivhter  from  the  viewpoint  of  mutual 
combat.— Beed  v.  State,  IftL  8.  W.  97. 

S  63  (Tex.Cr.App.)  That  accused  was  a  small- 
er man  than  deceased  held  not  to  reduce  homi- 
cide committed  in  a  fight  with  a  knife  below  tbe 
grade  of  manslau^ter  under  the  facts.— Bkwaon 
v.  State,  161  S.  W.  469. 

T.  BZCnniABLE  OR  JUSTIFXABIB 

Homcms. 

ft  125  (Tex.Cr.An».)  Homicide  is  excusable 
where  the  death  of  a  human  being  happens  by 
accident  or  misfortune. — Cooper  v.  State,  Ifli. 
S.  W.  1094. 

VH.  EVIDENCE. 
(B)  AdaUaatbUltr  tn  G«mer»l. 

8156  (Tex.Cr.App.)  Evidence  as  to  locaHon 
and  extent  of  wounds  inflicted  on  deceased  ketd 
admi»iible  on  the  question  of  whether  an  intent 
to  kill  was  manifest  from  the  manner  of  ac- 
cused's use  of  a  knife,  though  deceased's  death 
from  wounds  inflicted  by  accused  had  already 
been  proved.— Dawson  v.  State,  161  S.  W.  4C9. 

S  158  (Tex.Cr.App.)  In  a  prosecution  for  kill- 
ing accused's  wife,  evidence  as  to  a  quarrel 
earlier  in  the  morning,  other  than  that  which 
was  the  basis  of  the  homicide,  was  admiarible 
to  show  the  relation  between  the  parties. — Hill 
V.  State,  161  S.  W.  118. 

f  166  (Tex.GrApp.)  In  the  trial  of  aanwed 
for  the  murder  of  his  wife,  evidence  of  bla  ill 
treatment  during  their  marriage  of  13  months 
held  admissible.— Ooopw  v.  State,  161  S.  W. 
1094. 

S  174  (Tex.CrApp.)  Evidence  that  deceased, 
after  receiving  the  fatal  injuries,  and  while  be- 
ing taken  to  a  doctor,  asked  where  "the  s  of 

a  b  "  (meaning  accused)  was,  was  properly 

excluded.— Dawson  v.  State,  161  R  W.  469. 

8  188  (Tex.Cr,App.)  Accused  was  not  enti- 
tled to  prove  by  decedent's  wUe  that  decedent 
had  served  a  two-year  term  in  the  penitentiary, 
in  the  absence  of  an  offer  to  prove  that  she 
had  informed  accused  of  the  fact  prior  to  the 
killing.— Shaw  t.  State,  161  S.  W,  963. 

(C)  DrlB*  Deelarmtlona. 

S203  (Tex.Cr.App.)  Where  decedent,  while 
being  helped  into  the  ambulance  after  being 
shot,  told  witness  to  take  decedent's  gun  be- 
cause he  would  never  have  any  more  nae  for  it, 
consciousness  of  approaching  death  was  shown, 
within  Code  Cr.  Proc.  1911,  art  80a— Chris- 
tian V.  State,  161  S.  W.  101. 

(B)  Welskt  and  Siifl«leaer> 

S250  (Tex.CrApp.)  Evidence  held  anffieient 
to  mpport  a  conviction  for  manslaughter.'— 
Dawson  v.  State,  161  S.  W.  469. 

1 254  (Ho.)  Evidence  iield  to  sustain  a  con- 
viction of  murder  in  the  second  degree.— State 
V.  Milea,  161  S.  W.  766. 

Tm.  TRIAI.. 

(B)  ttnectlonji  tor  Jvrr. 

S  282  (Tenn.)  Under  Shannon's  Code,  |  6441, 
the  trial  court  cannot,  where  accuaed  lueaded 
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Dot  SuUty  and  claimed  that  he  fired  the  fatal 
shot  by  acddent  while  attempting  to  rob  de- 
ceased, take  away  from  the  jury  the  right  to 
determine  whether  the  offense  was  murder  in 
the  first  degree  or  a  lesser  crime.— Sbipp  v. 
Bute.  161  S.  W.  lOlT. 

(C)  iBKlmetloBB, 

1286  (Tex.Gr.App.)  Where  the  evidence  show- 
ed that  accused  and  decedent  who  were  stran- 
gera  met  suddenly  in  the  nighttime,  and. accus- 
ed testified  that  he  cut  decedent  only  <mce,  with 
a  pocketknife,  which  was  not  shown  to  have 
been  a  dangerous  weappD,  merely  to  defend 
himself  and  another  against  threatened  attack 
and  without  intent  to  kill,  the  court  should 
Iiave  inatmcted  that  accused  should  be  acquit- 
ted of  homicide  if  he  had  no  intent  to  kill.— 
Trevino  v.  State,  161  S.  W.  108. 

{292  (Aik.)  In  a  prosecution  for  assault  with 
intent  to  kill,  instmction  as  to  defendant's 
feloniotis  intent  and  as  to  his  resumption  of  the 
difficulty  after  its  abandonment  held  not  errone- 
ous as  permitting  a  conviction  without  consider- 
ing the  element  of  malice  aforethought.— Alford 
v.  State,  161  S.  W.  4»7. 

{294  (Ark.)  Where  defendant  in  a  prosecu- 
tion for  assault  with  intent  to  kill  was  guilty  ot 
some  degree  of  assault,  even  if  he  was  too  in- 
toxicated, to  form  a  specific  intent  to  kill,  the 
omisdon  to  charge  as  to  the  element  of  intoxica- 
tion was  not  error.- Alford  v.  State,  161  S.  W. 
407. 

1 295  Crex.Cr.App.)  It  was  error  to  refuse  a 
regnestea  cliarge  in  a  homicide  case  snbmitting 
the  queitaon  of  insidting  conduct  by  decedent 
toward  accused's  mother,  the  evidence  raising 
that  Issue.— Trevino  v.  State,  161  S.  W.  108. 

1300  (Ark.)  An  instruction,  in  a  prosecution 
for  assault  with  intent  to  kill,  that,  if  accused 
thought  he  might  be  murderously  assaulted  by 
A.,  prosecuting  witness,  "or"  the  latter's  broth- 
er, it  was  his  duty  to  do  everything  in  bis  pow- 
er, consistent  with  his  own  safety,  to  avoid  the 
difficulty  was  not  erroneous,  where  accused  tes- 
tified that  when  he  shot  he  believ^  that  pros- 
ecuting witness  and  his  brothers  were  making 
a  concerted  attack  upon  him,— Coulter  v.  State, 
161  S.  W.  186. 

An  instruction  hel4  not  objectionable  as  per- 
mitting an  Inference  that  there  was  evidence 
that  a  ceo  Bed  could  have  prevented  the  iDjury 
without  shooting  after  drawing  his  pistol, 
where  prosecntor  testified  that  accused  bad  bis 
pisbd  In  his  bands  before  he  shot. — Id. 

1300  (Ark.)  In  a  trial  for  homicide,  instruc- 
tion ^eld  to  deal  exclusively  with  the  subject 
of  self-defense  and  not  to  be  objectionable  as 
telling  the  Jury  that  if  there  was  really  no 
danger  to  defendant,  no  matter  how  honest 
his  belief  of  danger  was,  he  would  be  guilty 
of  murder.— Bruder  v.  State,  161  S,  W.  1067. 

{  300  (Mo.)  An  instruction  that  accused  must 
have  believed  and  have  had  reasonable  cause  to 
bdieve  that  decedent  was  about  to  take  his  life, 
and  tliat.  in  determining  whether  accused  had 
reasonable  cause,  the  jury  must  consider  all  the 
facts,  sufficiently  submitted  the  law  of  self- 
defense.— State  V.  Miiee.  161  S.  W.  766. 

An  instruction  on  self-defense  held  property 
refused  for  want  of  evidence  on  which  to  base 
it— Id. 

An  instruction  that  it -was  the  same  offense  to 
kill  a  bad  man  as  to  kill  a  good  one,  and  that 
decedent  when  intoxicated  was  a  quarrelsome 
man,  did  not  justify  accused  in  killing  him, 
held  proper. — Id. 

f  300  (Tex.Gr.App.)  fieasonable  doubt  as  to 
necessity  of  a  caarge  of  manslaughter,  self- 
defense,  or  defense  of  another  should  be  resolv- 
ed in  fiivor  of  accused. — Christian  v.  State,  161 
S.  W.  101. 

'  1 300  (Tex.Cr.App.)  The  court  having  given 
a  full  charge  on  self-defense,  without  any  lim- 


itation on  provoking  the  difficulty,  it  was  not 
necessary  to  give  defendant's  requested  instmc* 
tion  that  he  had  a  right  to  seek  deceased  for  an 
explanation  of  remarks  about  him  and  his  sis- 
ter-in-law and  if  he  anticipated  danger  to  arm 
himself.— Strickland  v.  State,  161  8.  W.  110. 

1 300  (Tex.CrApp.)  Evidence  that  decedent 
said  to  defendant,  "I  will  fix  yon  right  now," 
and  grabbed  for  an  axe,  whereupon  defendant 
immediately  killed  him,  did  not  require  a  charge 
on  thi'eats.— Belcher  v.  State,  161  S.  W.  409. 

In  a  prosecution  for  patricide,  an  instruction 
on  self-defense,  held  not  erroneous  as  containing 
a  condition  bypothesizinc  defendant's  knowledge 
of  the  character  and  disposition  of  deceased 
and  their  relative  strength. — Id. 

8  300  (Tex.Cr.App.)  Where  accused  alone 
testified  tiiat  deceased  had  threatened  to  kill 
him,  and  there  was  no  question  of  any  other 
threats,  a  charge  as  to  defendant's  honest  belief 
Bs  to  the  maldng  ot  such  a  threat  by  deceased 
was  not  called  for.— Perales  v.  State,  161  S.  W. 
482. 

Where  accused  alone  testified,  without  con- 
tradiction, that  deceased  l^ad  threatened  to  kill 
him,  and  there  was  no  question  of  any  other 
threats,  a  charge  as  to  defendant's  honest  be- 
lief as  to  the  making  of  such  a  threat  by  de- 
ceased was  not  called  for. — Id. 

1 300  (Tex.Cr.App.)  Where  accused,  on  re- 
turniog  from  a  hunting  expedition,  shot  decedent 
on  a  railroad  right  of  way,  the  court  did  not 
err  in  omitting  to  charge  that,  when  accused 
saw  decedent,  he  had  the  right  to  arm  himself 
and  demand  an  explanation  of  prior  threats. — 
Shaw  V.  State,  161  S.  W.  063. 

1 300  (Tex.CrJLpp.)  An  instruction  on  self- 
defense  requiring  the  jury  to  find  that,  at  the 
time  defendant  shot,  he  l)elieved  that  he  had 
been  actually  assaulted,  and  that  he  shot  deceas- 
ed in  good  faith,  eta,  held  erroneous.— Johnson 
v.  State,  161  S.  W.  1098. 

§301  (Tex.Cr.App.)  A  reasonable  doubt  as  to 
necessity  of  a  charge  of  defense  of  another 
should  be  resolved  in  favor  of  accased.— Chris- 
tian V.  State,  161  S.  W.  101. 

1301  (Tex.Cr.App.)  An  instruction  on  de- 
fense of  another  held  erroneoas.-~Trevino  v. 
State,  161  S.  W.  108. 

Where  there  was  evidence  In  a  homicide  case 
that  accused  did  the  cutting  to  defend  another, 
who  was  then  being  attacked  by  decedent,  the 
issue  of  the  killing  in  defense  of  another  should 
have  been  submitted. — Id. 

S  307  (Tenn.)  It  Is  the  better  practice  to 
charge  upon  all  of  the  offenses  embraced  in  the 

indictment,  since  failure  to  do  so  will  be  re- 
versible if  there  il  any  doubt  that  accused  was 

Jrejudiced  by  such  omission.— Jones  v.  State, 
81  S.  W.  1016. 

{308  (Tenn.)  In  view  of  Shannon's  Code.  { 
6441,  requiring  the  jury  to  ascertain  in  their 
verdict  whether  the  offense  is  murder  in  the 
first  or  second  degree,  it  was  error  for  the  court 
on  trial  of  an  Indictment  for  murder  not  to  in- 
struct on  second  degree  murder.— Jones  v.  State, 
161  S.  W.  1016. 

{ 309  (Ark.)  An  instruction  placing  the  bur- 
den of  showing  the  homicide  to  be  manslaugh- 
ter was  proper,  where  the  evidence  would  have 
warranted  a  conviction  of  murder  in  the  second 
degree.— Carlton  v.  State,  161  S.  W.  145. 

{  309  (Tex.Cr.App.)  A  reasonable  doubt  as  to 
necessity  of  a  cha^e  of  manslaughter  should 
be  resolved  in  favor  of  accused.— Christian  v. 

State,  161  S.  W.  101. 

S  309  (Tex.Cr.App.)  It  was  not  error  in  a 
homicide  case  to  refuse  to  submit  in  the  charge 
on  manslaughter  the  insulting  language  by  de- 
cedent which  consisted  in  calling  accused  a  son 
of  a  whore  and  d^raced.— Trevino  v.  State, 
161  S.  W.  108. 
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I  309  (Tei.Cr.App.)  Evidence  held  to  call  for 
ED  mstrucdon  on  Depligent  homicide  in  the 
secoDd  degree.— Hill  v.  State,  161  >S.  W.  118. 

{309  (Tex.Gr.App.)  Accused's  testimony  held 
insufficient  to  raise  the  issue  of  sudden  anger 
or  fear  aroused  by  adequate  cause;  and,  the 
state's  evidence  indicating  a  plain  case  of  mur- 
der, the  court  did  not  err  in  omitting  to  charge 
on  manslaughter.— Shaw  t.  State,  161  S.  W. 
968. 

f309  (Tex.Cr.App.)  Bvidence  Md  not  to 
raise  the  issue  of  negligent  h<miicide. — Oooper  v. 
State,  lei  S.  W.  1094. 

(D>  TetPOlot. 

{313  (!Lex.CTj^pp.)  Where  accused  was 
diarged  with  having  ccanmitted  a  murder  in  1901, 
when  the  punishment  for  murder  on  express 
malice  differed  from  that  provided  for  murder 
with  implied  malice,  he  was  entitled  to  tiave  the 
Jorr  find  whether  he  committed  the  oflenae  with 
express  or  implied  malice.— Johnatm  v.  State, 
161  8.  W.  1008. 

•   X.  APPEAZ.  Aim  ERBOB. 

1 340  (Aril.)  In  a  prosecution  for  homicide, 
the  giving  of  an  instruction  casting  on  accused 
the  Durden  of  showing  the  offense  to  be  leas 
than  murder  in  the  second  degree  was  harmless, 
where  accused  was  only  convicted  of  manslaugh- 
ter.—Carlton  V.  State.  161  S.  W.  14B. 

1340  (Tenn.)  Fallnre  to  instroct  on  second 
degree  murder  bo  that  the  jury  could  ascertain 
in  its  verdict  whether  the  offense  was  first  or 
second  degree  murder,  pursuant  to  Shannon's 
Code,  S  o441,  was  reversible  emr,  notwith- 
standingPnb.  Acts  1911,  c.  82.-^onea  t.  State, 
161  S.  W.  1016. 

5  340  (Tex.Cr.App.)  Under  evidence  that  de- 
cedent, a  deputy,  stepped  out  from  hiding  and 
presented  a  gun  at  accused  and  others  carrying 
away  stolen  property,  any  error  in  submitting 
manslaughter,  self-defense,  or  defense  of  an- 
other was  not  prejudicial,  though  the  only  de- 
fense was  alibi.—Christ]Bn  v.  State,  161  S,  W. 
101. 

{340  (Tez.Cr.App.)  Where  a  conviction  for 
aggravated  assault  under  an  indictmeot  for  as- 
sault  to  murder  is  reversed,  assault  to  murder 
should  not  be  submitted  on  the  new  triaL— 
Lara  t.  State,  161  S.  W.  99. 

HOSPITALS. 

See  Taxation,  {{  29,  Sa 

HUMANITARIAN  DOCTRINE. 

See  Master  and  Servant,  I  28S;  Negligence^  i 
119;  Railroads.  {  338. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  H  719,  1009.  1027. 
1172;  Bigamy;  Descent  and  Distribution.  I 

128;    Divorce;    Frauds,  Statute  of,  8  "S? 
Fraudulent  Conveyances,  |  209 ;  Judgment,  S 
693;  Marriage:  Partition,  {  9;  Pleading,  ~ 
433;  Saltf,i  359;  Vendor  and  Purchaser, 
229. 

I.  BCUTUAI.  RIGHTS.  DVTXBS,  AND 
UABIUCTIES. 

I  IS  (Mo.)  Where  a  wife  joined  with  her  hus- 
band in  executing  a  power  of  attorney  to  con- 
vey land  in  which  her  husband  bad  a  life  estate, 
and  the  power  clearly  showed  that  ahe  had  no 
interest  in  the  land  except  as  wife,  her  execution 
did  not  carry  with  it  her  contincent  remainder 
in  the  land  given  by  the  will  of  her  fotber-in- 
law.— Armor  v.  Frey.  161  S.  W.  829. 

S  25  (Mo.App.)  Upon  a  husband's  lease  of 
piopert)'  of  his  wife  in  which  he  bad  no  inter- 
est, held,  in  view  of  her  linowledge,  her  claim 
for  an  accounting  of  the  rents,  etc,  that  there 
was  a  recognition  In  the  lease  and  that  the 


lessee  became  the  wife's  tenant — Sbnll  t.  Com- 

mings,  161  S.  W.  360. 

{ 25  (Mo.App.)  Evidence,  fn  an  action  by  a 
daughter  agaiust  her  mother's  estate  to  reooTer 
for  personal  services  in  caring  for  her  motber. 
held  not  to  show  that  plaintiff's  husband  was 
her  agent  for  making  a  contract  with  ber  moth- 
er to  pay  for  the  letter's  care.— Taylor  v.  Georg«. 
161  S.  W.  1187. 

m.  CONVETANCES,  OOKTRAOTS.  AWP 
OTHER  TRANSACTIONS  BETWmflH 
HUSBAND  AND  WIFE. 

(491/2  (Ky.)  Where  a  husband,  competent  to 
transact  business,  directed  a  note  for  land  Bold 
to  be  made  luiyable  to  the  wife,  it  would  be  con- 
strued as  a  gift  to  or  provision  for  her,  in  tlie 
absence  of  any  agreement  .to  the  contrary.— Ad- 
ams T.  Button,  161  S.  W.  1100^ 

WIFE'S  SHPABATB  BBTAT& 
(B)  ]U«b««  mmA  Umbnitlm  of  HwbaaC 

1 138  (Uo.App.)  Though  a  busband  who  leas- 
ed his  wife's  property  did  not  have  her  written 
consent  as  the  statute  requires,  after  death 
of  the  busband  or  divorce,  she  might  ratify  the 
lease.— Shull  v.  Gummings,  161  S.  W.  360. 

(C)  Uabllttlee  mm*  CbM-VMS. 

f  156  (Ark.)  A  married  woman  was  not  per- 
sonally liable  on  a  note  executed  by  ber  for  her 
husband's  accommodation,  which  was  given  for 
the  purchase  ^ce  of  a  jack  in  which  ahe  had 
no  interest— warden  v.  Middleton,  161  8.  W. 
161. 

{171  (Mo.)  That  a  wife  signed  a  note  and 
deed  of  trust  on  her  home  because  of  threats 
that  her  husband  would  be  prosecuted  for  crime 
if  she  did  not  constituted  duress  authorising 
cancellation.— Ryan  v.  Strop.  161  S.  W.  700. 

VI.  ACTIONS. 

{  221  CKy.)  Where  a  wife  has  been  fully  com- 
pensated for  her  interest  in  land,  but  her  record 

title  remains,  the  court  ordering  sale  thereof 
under  judgment  against  the  husband  should 
make  her  a  party  to  the  action.— Marcnm  v. 
Marcum,  161  S.  W.  516. 

VXt.  COBCM UNITS  PROPERTY. 

{  249  (Tex.GiT.A^p.)  Property  acquired  by  a 
husband  before  hu  wife  secured  a  divorce  is 
community  property,  even  if  at  the  time  of  the 
acquisition  she  was  living  apart  <rom  him  be- 
cause obl^ed  to  do  so  to  make  her  own  Uvii^ 
— Gutheridge  v.  Gutibieridge,  161  S.  W.  802. 

S  250  (Tex.Civ.App.)  Where  one  entered  on 
land  as  a  trespasser,  and  occupied  it  for  tout 
or  live  years,  and  then  orally  gave  it  to  a  mar- 
ried daughter,  and  she  and  her  husband  re- 
mained in  possesion  long  enough  to  acquire 
title  by  adverse  possession,  the  properbr  was 
community  pipperty.— Treadwell  t.  Walker 
Coun^  Lumber  Co,  161  S.  W,  397. 

{267  <Tex.Civ.App.)  Where  a  hnaband  de- 
serte  his  wife^  ahe  may  sell  the  community 
estate  to  provide  necesHuies  for  herself,  erai 
though  she  has  no  minor  children.- Aduns  t. 
Wm.  Cameron  &  Co.,  161  S.  W.  417. 

{267  (Tex.Giv.App.)  Where  a  husband  cm- 
veyed  one-half  of  the  community  property  of 
himself  and  wife  to  their  infant  child,  the  rights 
of  the  parties,  upon  the  death  of  the  child  in- 
testate and  withoDt  issue,  are  the  same  as  if 
no  conveyance  had  been  made.— Gutheridge  v. 
Gutheridge,  161  S.  W.  892. 

A  conveyance  by  a  busband  of  the  commonity 
property  of  himself  and  wife  Is  good  as  to  his 
interest  in  the  proper^  and  should  not  be  can- 
celed at  the  suit  of  the  wife  except  as  to  her 
share.— Id. 

i  268  (Tex.Giv.App.)  Where  first  deed  of  trust 
to  land,  undivided  half  interest  ot  which  was 
wife's  separate  property  and  one-half  commu- 
nity property,  by  hu^bsjid  and  wife  aecured  debt 
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on  which  wife  was  surety,  while  second  deed 
by  husband  alone  secured  bis  debt,  wife's  right 
to  have  husband's  interest  sold  and  applied  to 
the  first  debt  before  resorting  to  her  interest 
held  superior  to  the  equity  of  the  creditor.— H. 
O.  Wooten  Grocer  Co.  t.  Smith,  161  S.  W,  »45. 

S270  (Tez.Civ.App.)  In  trespass  to  try  title 
to  community  property,  It  is  not  necessary  to 
make  the  defendant's  wife  a  party,  even  though 
tha  land  be  used  as  their  homestead.— Childress 
T.  Robinson,  161  S.  W.  78. 

8  273  (Tei.Civ.App.)  Where  a  wife  died  be- 
fore the  execntfott  of  a  deed  by  which  -the  sur- 
viring  husband  acquired  title,  the  presumption 
was  that  the  property  was  his  separate  es- 
tate, unless  it  were  shown  that  title  had  In 
efftet  been  acquired  by  purchase  prior  to  the 
death  <a  the  wife  and  had  been  paid  for  with 
oommunity  fund&r— Le  Blanc  t.  Jackson,  101 

Vm.  SEPAAATIOH  AXD  HBFABATB 
MAINTENAKOB. 

1 283  (Mo.App.)  A  husband  is  entitled  to  se- 
lect the  family  domicile;  but  neither  spouse 
is  entitled  to  demand  that  the  other  live  in 
such  manner  that  his  or  her  parents  cannot 
visit  them.— Coulter  t.  Coulter,  161  S.  W.  281. 

Where  a  wife  abandoned  her  husband,  leav- 
ing the  home  that  he  had  provided  for  her,  he 
ctHodoned  her  fault  by  resnming  cobaJ)ltation 
with  her  tmder  a  pronuse  to  ^onde  as  soon  as 
possible  a  new  home  more  aceeptaUe  to  her, 
consenting  for  her  to  temporarily  remain  with 
her  parents. — Id. 

A  wife  is  entitled  to  a  decree  for  separate 
maintenance  under  Bev.  St.  1909,  S  829S,  where 
her  husband  consented  to  her  living  apart  from 
him  temporarily,  and  failed  to  make  any  pro- 
vision for  her  return  to  him  or  to  new  iKune  In 
.another  state.— Id. 

1 283  (Mai^)  A  wife  may  leave  home  and 
sue  for  separate  maintenance  under  the  stat- 
ute, if  her  husband's  wrongful  conduct  makes 
her  condition  while  living  with  him  intolerable. 
— Eindorf  v.  Kindorf,  161  8.  W.  318. 

There  is  an  abandonment;  eatitlinx  the  wife 
to  separate  maintenance,  where  her  husband 
wrongfully  drives  her  from  him  or  turns  her 
out  of  doors.— Id. 

To  constitute  an  abandonment,  so  as  to  en- 
title the  wife  to  a  separate  maintenance,  tiiere 
must  be  a  failure  or  refusal  to  provide  for  her, 
as  well  as  an  abandonment.- Id. 

A  husband  cannot,  after  turning  his  wife  out 
of  his  home  without  cause,  relieve  himself  from 
providing  a  separate  maintenance  by  offering 
to  support  her  if  she  retuma — Id. 

J  297  (Mo.App.)  Evidence  in  an  action  for 
separate  maintenance  held  to  sustain  a  finding 
that  defendant  struck  bis  wife  and  drove  her 
from  his  home,  and  afterwards  refused  to  pro- 
vide for  her  unless  she  would  return.— Einoorf 
V.  Kindorf,  161  S.  W.  31& 

Evidence  in  an  action  for  separate  mainte- 
nance held  not  to  show  that  an  allowance  of 
925  a  month  was  excessive.— Id. 

IMPEACHMENT. 

See  Witnesses,  K  317-410. 

IMPLIED  CONTRACTS. 

See  Money  Lent ;  WoA  and  Labor. 

IMPROVEMENTS. 

See Hedianle^  Lleui:  Municipal  Corporatlona, 
H  266-686^  028;  nutltlon, >8S. 

IMPUTED  NEGLIGENCE. 

See  Nef^ligence,  {  93. 


INCORPORATION. 

Sea  Municipal  OoTpoiations,  H  14-17. 

INCUMBRANCES. 

See  Wills,  {  839. 

INDEBTEDNESS. 
Sw  Wills,  I  8sa 

INDEMNITY. 

See  Principal  and  Surety. 

1 9  rTex.OiT.App.)  On  a  contract  of  indemnity 
whereby  defendant  had  agreed  to  pay  or  dis- 
charge plaintiffs  debts,  held  not  to  oe  indemni- 
fied by  an  attorney's  fee  paid  by  him  in  de- 
fending one  of  the  creditors*  suits  pending  the 
traiuaetion.— First  State  Bank  of  Paiadue  v. 
Wallace,  161  S.  W.  957. 

i  15  (Tex.Clv.App.)  Bank's  contract  to  pay 

SlaintiS'B  debts  held  merely  a  contract  of  in- 
enmity,  and  that  plaintiff,  to  maintain  his  ac- 
tion for  the  breach  thereof,  and  to  recover  tihe 
difference  between  the  face  of  the  debts  and  the 
amount  actually  paid  by  defendant  for  their 
discharge,  must  show  that  he  had  paid  Uie  debts 
in  controrefsy.— First  State  Bank  of  Paradise 
V.  Wallace,  161  8.  W.  907. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  fi  815,  SIO. 

INDICTMENT  AND  INFORMATION. 

See  Abortion,  I  6 ;  Assault  and  Battery,  S9_74, 
77;  Criminal  Law,  {g  619,  1088,  1167:  For- 
,{29;  Mayhem.  M;  Bailroads,  |  206; 
.bery,  H  17.20,  80;  Sodomy,  J  5. 

IV.  FILINO  AHD  FOBMAX  REQUI- 
SITES or  INFOBBIATIOII  OK 
OOimAXHT. 

8  35  (Ark.)  Prosecuting  officers  have  the  right 
to  file  a  criminal  "information"  which  is  an 
accusation  in  the  nature  of  an  indictment,  dif- 
fering only  in  being  presented  by  a  competent 
public  official  <m  Us  oath  of  office  insteiEid  of 
by  a  grand  Jury  on  their  oath.!— State  T.  Wil- 
Ibms,  161  S.  W.  109. 

T.  BEQUISITES  AHD  SITFFIOXBNOT 
OF  AOOUBATIOK, 

1 79  (Mo.App^)  An  information  need  not 
strictly  conform  to  the  rule?  of  grammar,  If  It 
fully  informs  defendant  of  the  nature  and  cause 
of  the  accosatltm.— State  v.  Schomera,  161  8.  W. 

1177. 

1 109  (Ark.)  An  indictment  charging  a  statu- 
tory offense  must  allege  all  of  the  essential  ele- 
ments.—State  V.  Chicago,  B.  I.  &  P.  By.  Co., 
161  S.  W.  1066. 

§  1 1 9  (Tex.Gr.AppO  The  indictment  clearly 
charging  an  offense  both  in  getting  drunk  and 
being  found  intoxicated  in  a  public  place,  un- 
necessary allegationa  do  not  invalidate  it  but 
are  surplusage.— KaykendaU  t.  State,  161  S. 
W.  130. 

VL  JOnn^EB  OF  PARTIES,  OFFEIT8B8, 
AND  COTJMTS.  DUPLICITY, 
AND  ELECTION. 

fi  124  (Mo.)  There  was  an  improper  i<dnder  of 
parties  defendant  In  an  information  chaining 
that  accused  and  another  jointly  stole  a  horse 
and  also  cbaiKins  that  accused  alone  assisted 
in  the  escape  of  such  other  after  such  other 
had  aloae  stolen  the  same  horse.— State  v.  Chris- 
tian, 161  S.  W.  736. 

§  125  (Ark.)  Indictment  for  rape  by  force  on 
a  female  under  16  held  not  defective  as  cbarg- 
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iDg  both  rape  and  carnal  abuse.— Thrcet  v. 
State,  161  S.  W.  139. 

S  i30  (Mo.)  A  count,  charging  that  accused 
and  another  Jointly  stole  a  horse,  could  not  be 
joined  with  another  count  charging  that  accused 
assisted  in  the  escape  of  such  other  after  he 
alone  bad  stolen  the  same  horse,  not  being  au- 
thorized by  Rev.  St.  1909,  U  4528.  5103,  5104. 
—State  V.  ObriBtian,  161  S.  W.  736. 

Only  such  offenses  may  be  joined  as  arise 
out  of  the  same  transaction  and  are  so  far  re- 
lated that  an  acquittal  or  conviction  for  one 
would  bar  a  prosecution  for  the  other.— Id. 

nC  IMVES.  PROOF.  AITD'TABIAHCE. 

I  171  {Tei.Cr.App.)  Where  an  indictment 
charged  that  three  peraons  committed  robber;^, 
tbey  were  not  entitled  to  acquittal  if  the  evi- 
dence did  not  show  that  the^  acted  jointly, 
but  one  or  more  might  be  convicted. — Madrid  v. 
State,  161  S.  W.  93. 

X.  CONVICTION  OF  OFFENSE  IN- 
CI.UDED  IN  CHARGE. 

{191  (Mo.)  Rev.  St.  1909,  {  4458,  defining 
maDBlaughter  in  the  second  degree  and  the  of- 
fense of  felony  of  abortion,  creates  separate 
offeDses,  and,  under  an  information  charging 
manslaughter  in  the  second  degree,  accuiied  may 
not  be  convicted  of  abortion. — State  T.  Sunner, 
161  S.  W.  7:i3. 

INDORSEMENT. 

See  Bills  and  Notes,  f  287. 

INFANTS. 

See  Equity.  5  58;  Kxecutors  and  A'dminlstra- 
tors,  {  'ZiX ;  Guardian  and  Ward ;  Master 
and  Servant,  I  95 ;  Municipal  Oorporations,  I 
766;  N^igence,  K  23,  85;  Parent  and 
Child. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE  TAX. 

See  Taxation,  H  867,  803. 

INJUNCTION. 

See  Appeal  and  Error,  H  518,  1043;  Execu- 
tion, §  172;  Municipal  Corporations,  i  623: 
Partnership;  Schools  and  School  Districts,  8 
107 ;  Trespass  to  Try  Tide,  §  6. 

n.  SUBJECTS  OF  PROTECTION  AND 
KEUEF. 
(C)  ContracM. 

S  59  (Tex.Civ.App.)  The  insolvent  proprietor 
of  a  moving  picture  show,  who  licensed  plain- 
tiffs to  visit  hiB  show  at  any  time  without  pay- 
ment, will  be  enjoined  from  preventing  plain- 
tiffs from  visiting  bis  performance.- Prickett 
V.  Steiner,  161  S.  W.  35. 

(O)  Personal  RIvlitB  and  Dntlcs. 

8  99  (Mo.App.)  A  man's  occupation  partakes 
of  the  character  of  property  entitled  to  the 
protection  of  an  injunction.-^larkBon  t.  Laib^ 
Ian,  161  S.  W.  660. 

8  101  iMo.App.)  Conspiracy  of  officers  of  a 
trade  union,  who  threatened  plaintiff's  employ- 
er with  a  strike,  whereby  plaintiff  lost  his  place 
ns  foreman  and  lost  a  subcontract,  to  his  sub- 
stantial injury,  held  to  authorize  an  injunction. 
— Clarkson  v.  Laiblan,  161  S.  W.  660. 

m.  ACTIONS  FOR  INJUNCTIONS. 

8114  (Mo.Apn.)  Where  the  business  agent  of 
a  local  union,  by  threats  of  a  strike  made  to 
plaintifTs  employer,  according  to  the  regulations 
»f  the  union,  caused  plaintifTs  toas  of  a  job  and 
of  a  aubcontract,  the  other  officers  ot  the  onion 


were  also  guilty  of  conspiracy  and  sabject  to  be 
enjoined.— Clarkson  v.  Laiblan.  161  8.  W.  660. 

{115  {Tex.Civ.App.)  Court  \eJd  not  antboris- 
ed  to  grant  a  permanent  injunction  in  a  suit 
originally  filed  by  a  single  plaintiff,  where  a 
suhetituted  petition  made  the  original  plaintiff 
and  another  parties  plaintiff,  and  there  was  no 
citation  or  notice  to  d^endants  after  it  was 
filed  and  no  answer  Bled  or  other  appearance 
made.— J.  M.  Radford  Grocery  Co.  t.  Owens, 
161  S.  W.  911. 

I  1 18  (Tex.Civ.App.)  In  a  snit  for  an  injnnc- 
tion,  the  rule  that  the  allegations  of  the  peti- 
tion mast  be  taken  most  strongly  against  com- 
plainant is  reenforced  by  the  requirement  ttiat 
the  material  elements  entitling  complainant  to 
relief  shall  be  snfflciently  certain  to  amative  ev- 
ery reasonable  inference  possible  on  other  snp- 
posable  facts  to  the  contrary.- Boss  t.  Velt- 
inann,  161  S.  W.  1073. 

8  122  (Tex.Civ.App.)  Where  a  supplemental 
petition  In  an  injunction  suit  alleged  a  new 
ground  for  injunctive  relief,  it  should  have  been 
verified.— Ross  v.  Veltmann,  161  S.  W.  1073. 

8  1 28  (Ark.)  In  an  action  to  compel  defend- 
ant, the  former  engineer  of  a  drainage  district, 
to  turn  over  the  records  of  his  office  to  bis  suc- 
cessor, evidence  held  to  show  that  defendant 
was  never  elected  engineer  of  the  district  but 
was  merely  engaged  as  a  construction  engineer. 
— Keene  v.  Trice,  161  8.  W.  499. 

Evidence  held  Insafficieot  to  show  that  defend- 
ant was  employed  until  the  completion  of  the 
work  but  to  establish  that  he  was  employed  for 
a  stipulated  length  of  tim&— Id. 

8  128  (Mu.)  In  a  snit  to  enjoin  the  enforce- 
ment of  a  municipal  ordinance  prohibiting  fur- 
ther burials  in  a  cemetery  located  wltbin  a 
municipality,  evidence  held  to  i^ow  that  the 
ordinance  was  not  passed  for  the  benefit  of  the 
public  health  or  to  ahata  nnlsances.— Union 
Cemetet7  Ass'n  t.  Kansas  City.  161  8.  W.  261. 

EV.  PBTiT.TMlNARY  AND  INTEBIAOU- 
TORY  INJUNCTIONS. 

(B)  CoatlHviBv,  ModlfrinVf  Vaemtlas,  w 
DIbboItIhk* 

8  163  (Tex.Civ.App.)  Where,  aftur  a  sworn 
answer  is  filed  showing  changed  eondititHiB  that 
no  longer  entitle  complainant  to  the  tempotary 
restraining  order,  it  may  be  dinolved.- Boas  v. 
Veltmann.  161  S.  W.  10r3. 

1 186  (Tei.CivjVpp.)  Where,  after  a  sworn 
answer  is  filed  showing  changed  oooditions  that 
no  longer  entitle  complainant  to  the  tempo- 
rary restraining  order,  it  is  dissolved,  eofts  so 
far  as  necessary  to  give  complainant  the  rdief 
to  which  she  is  entitled  maj  be  taxed  agahist 
defendant.— Ross  v.  Veltmann,  161  S.  W.  1073. 

Vm.  UABIUTIES  ON  BONDS  OB 
UNDERTAKINGS. 

8  241  (Ark.)  Immediately  upon  the  dissolu- 
tion of  an  injunction  staying  proceedings  aa  a 
decree,  the  chancellor  could  render  judgment 
against  the  principals  and  soretfefl  on  the  in- 
junction bond  according  to  Its  terms,  under 
W^lixi        *  3998.— Felker  v.  Rice,  161  S. 

INNOCENCE 

See  Criminal  Law,  8  308. 

INNUENDO. 

See  Ltbel  and  SUnder,  81  86,  IOOl 

INSANE  PERSONS. 

See  Habeas  Corpus.  |  20. 

n.  INQUISITIONS. 

8  13  (Mo.A[>p.)  Rev.  St.  1009,  8  476,  provid- 
ing for  inquisitions  without  notice  to  or  the 
presence  of  the  alleged  insane  person,  is  on- 
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coDstitotioDal.— CitizeDB*  State  Bank  of  Tren- 
ton T.  ShankliD,  161  S.  W.  341. 

Where  defendant  was  not  notified,  his  mere 
presence  in  court  at  a  snbeequent  proceeding 
wherein  be  was  declared  Bane  is  not  a  judicial 
admission  of  the  valldi^  of  the  first  inqniBl- 
tion;  It  appearing  that  the  second  vas  not  in- 
stituted by  him. — Id, 

1  26  (Mo^App.)  A  proceeding  without  notice  is 
suqject  to  collateral  attack.— Gitifens'  State 
Bank  of  Xieotott  v.  Shanklln.  161  S.  W.  341. 

IT.  CU8TODT  AHD  SUPFOHT. 

1 54  (Mo.App.)  An  unauthorized  person,  act- 
ing as  guardian  for  a  lunatic,  is  not  entitled 
to  credits  for  any  expenditures  except  for 
necessaries  for  the  insane  person  or  his  family. 
—Citizens'  State  Bank  of  Trenton  t.  Shanklin, 
161  S.  W.  341. 

One  appointed  as  guardian  of  a  defendant  in 
a  void  inquisition  as  to  his  sanity  is  not  enti- 
tled to  a  credit  for  moneys  furnished  defend- 
ant's adult  son  to  enable  him  to  move  to  Cali- 
fornia, it  not  appearing  how  the  sums  furnish- 
ed coald  be  considered  necesaaties.—Id. 

Nor  is-he  entitled  to  credits  for  sums  furnish- 
ed defendant's  adult  daughter  to  defray  neces- 
sary expenses  during  her  last  illness.— lid. 

T;  PROPEBTT  AMD  COITVETANCES. 

{65  (MoiApp.)  Where  the  guardian  of  de- 
fendant, appointed  in  an  inquisition  wherein 
he  was  held  insane,  expended  money  to  keep 
up  life  policies  previously  taken  out  by  de- 
fendant, the  guardian  is  entitled  to  a  credit  for 
such  expenditures  even  though  his  appoint- 
ment was  void.— Citisens'  State  Bank  of  Tren- 
ton V.  Shanklin,  161  S.  W.  Ml. 

S  66  (Tex.C3v.App.)  PlainUff  was  not  entitled 
to  a  return  of  the  consideration  as  a  condition 
to  the  canceling  of -certain  deeds  executed  by 
an  insane  person  in  the  absence  of  proof  that 
he  had  the  money  at  the  time  of  his  death  or 
that  it  had  been  used  to  purchase  nece.i8aries 
or  been  invested  by  or  for  him  for  the  benefit 
of  his  estate  and  wss  still  on  hand. — Brown  v. 
Brenner,  161  S.  W.  14. 

INSOLVENCY. 

See  Bankruptcy ;  Limitation  of  Actions,  |  49 ; 
Principal  and  Sorety,  f  163. 

INSPECTION. 

Sea  Appeal  and  IDrror,  $  689 ;  Carriers,  {  290 ; 
Mottielpri  Oorporationa,  i|  691,  611. 

INSTRUCTIONS. 

To  lory,  see  Criminal  Law,  81  7551^-830; 
Trial,  Is  136,  101-296. 

INSURANCE. 

Bee  Abatement  and  Revival,  *  39:  Executors 
and  Administrators,  S5  57,  423,  434:  Fraudu- 
lent Conveyances,  8  39:  Insane  Persons,  8 
65;  Judgment,  $  569;  Libel  and  Slander,  | 
80:  Licenses,  I  7;  Master  and  Servant,  f 
340. 

V.  CONTRACT  IN  OENEHAI- 

(A)  Natnj-e,  Rcqnlaltes.  and  Valldltr- 

I  145  (Tex.Civ.App.)  Where  live  stock  insur- 
ance policies  did  not  provide  that  the  policy 
was  in  force  only  while  the  horse  was  in  a  cer- 
tain town,  and  insured  requested  a  similar  re- 
newal policy,  insured  could  assume  that  the  pol- 
icy issued  did  not  contain  a  provision  so  limit- 
ing the  company's  liabilitv. — Indiana  &  O,  Live 
Stock  Ins.  Co.  V.  Keiningham,  161  S.  W.  .384. 

(B)  Constrnvtloa  and  Operation* 
S  146  (Mo.App.)  Language  of  a  policy  is  to 
be  construed  so  as  to  effectuate  the  insurnncp. 


and  not  so  as  to  defeat  it.— Mitchell  v.  German 
Commercial  Accident  Co..  161  S.  W.  362. 

Where  the  language  employed  in  a  policy  is 
in  the  least  donbtful,  it  is  to  be  more  strictly 
construed  against  the  insurer,  and  in  sach  a 
way  as  to  protect  the  insured.— Id, 

{  146  (Mo.App.)  In  case  of  ambiguity,  a  con- 
tract of  insurance  should  be  construed  most 
strongly  against  the  insurer.— Century  Realty 
Co.  r.  Frankfort  Marine  Accident  &  Plate  Glass 
Ins.  Co.,  161  S.  W.  624,  631 ;  Same  v.  Travel- 
ers' Ins.  Co.,  Id.  630. 

I  146  (Tex.Civ.App.)  Instired  is  ordinarily 
bound  by  the  terms  of  the  policy,  whether  he 
reads  it  or  not.— Indiana  &  O.  Live  Stock  Ids. 
Co.  V.  Keiningham,  161  S.  W.  384. 

Every  doubt  must  be  resolved  against  the  com- 
pany in  case  of  inconsistent  provisions  in  an  in- 
surance policy.— Id. 

§  151  (Tex.Civ.App.)  Where  a  live  stock  pol- 
icy made  the  applicatinu  a  part  of  it,  the  appli- 
cation would  control  if  the  policy  provided  that 
the  horse  should  be  insured  only  while  it  remain- 
ed in  a  certain  county  and  the  application  did 
not  so  limit  the  liability.— Indiana  &  O.  Live 
Stock  Ins.  Co.  v.  Keiningham,  161  S.  W.  384. 

i  l7d'/2  (Mo.App.)  An  express  promise  being 
made  by  the  insured  to  repay  a  loan  and  redeem 
the  poflcy  pledged  therefor,  the  contract  creat- 
ed a  personal  obligation  on  the  insured,  and, 
though  the  pledge  was  void,  the  personal  obliga- 
tion remained.— Gtllen  v.  New  York  I^ife  Ins.  Co., 
161  a  W.  667. 

TUX.  OAKCEXiLATtON,  8  TTRRENDBK, 
ABANDONMENT,  OR  RESCIS- 
SION OF  POUCT. 

{  239  (McApp.)  Under  Rev.  St.  1S99.  ^  7900, 
providing  for  the  sorrmder  of  life  polictes  for 
an  adequate  consideration,  the  insured  could,  aft- 
er default  in  premiums,  surrender  the.  iiolicy  on 
cancellation  of  a  personal  indebtedness.— Gillen 
V.  Kew  York  Life  Ins.  Co.,  161  S.  W.  667. 

1240  (Uo.App.)  A  pledge  of  a  life  policy  by 
the  Insured  to  the  company  to  secure  a  loan 
held  not  a  surrender  of  the  policy,  under  Rev. 
St.  Ifilfl,  S  7900.— (JUlen  v.  New  York  Life  Ins. 
Co.,  161  S.  W.  667. 

f  24 1  (Mo.App.)  The  insured  could  consent  to 
a  surrender  of  the  policy  and  the  application  of 
its  proceeds  to  the  payment  of  his  loan,  either 
direct^  or  by  way  of  estoppel.- Oillen  v.  New 
York  Life  Ins.  Co.,  161  S.  W.  667. 

X.  FORFEITURE  OF  POUOT  FOR 
BREACH  OF  FR0MIS80RT  WAR- 
RANIXpOTBMAirr,  OB  CONDI- 
TION BVBSEQVBNrr. 

ISI)  Koapariaent  of  PrenilniiiB  or  ABa«M«- 
meots. 

i  367  (Mo.App.)  Under  Rev.  St  1^,  |  7897, 

firoviding  for  purchase  of  extended  insurance,  ti 
oan  contract  oy  which  the  insured  agreed  that 
the  net  reserve  should  be  applied  to  thepaymeut 
of  the  loan  held  void.— Gilfen  t.  Vew  York  Life 
Ins.  Co.,  161  S.  W.  667. 

Where  the  insured  was  not  sufficiently  in- 
formed of  hia  rights,  his  failure  to  reply  to  n 
notice  from  the  company  and  protest  against  the 
application  of  the  proceeds  of  the  net  reserve 
01  his  policy  to  the  satisfaction  of  a  personal  in- 
debtedness created  by  a  loan  was  not  an  acqui- 
escence by  estoppel  to  such  action  by  the  com- 
pany.—Id. 

Xn.  RISKS  AND  CAirSES  OF  LOSS. 

(B)  Amldent  mad  Health  Insaraaee. 

8452  <Mo.App.)  Accident  policy  Aeld  not  to 
cover  the  death  of  one  killed  while  attempting 
to  board  a  street  car,  but  who  had  not  be- 
come a  passenger. — Mitchell  v.  German  Com* 
mercial  Accident  Co..  161  H.  W.  362. 
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XVm.  ACTIONS  ON  POUOIES. 

S  646  (K7.)  The  presumption  that  deatb  by 
drowning  was  accidental,  and  not  suicidal,  aris- 
eB  tmly  after  evidence  of  the  dzcunutancea  aar- 
rounding  the  death  compatible  eltlier  with  the 
theory  of  accidental  death,  or  with  suicide,  and 
cannot  b«  based  on  mere  proof  of  drownuig.^ 
Farnsley'fi  Adm'r  v.  Pbiladelpliia  Life  Ins.  Co., 
Ifll  S.  W.  1111. 

g  666  {Mo.App.)  ThoDgh  an  indemnity  policy 
fixed  $6,000  as  tbe  limit  for  any  one  injured,  the 
insurer,  being  entitled  to  conduct  the  defense  and 
bound  to  pay  the  costs  and  expenses  thereof, 
held  bonnd  to  defray  the  interest  acemed  on  a 
judgment  pending  appeal  In  accordance  with 
Rev.  St  1909,  S  7181,  though  the  judgment  was 
for  $5,000.--Century  Realty  Co.  v.  Frankfort 
Marine  Accident  &  Plate  Glass  Ins.  Co.,  161  S. 
W.  624,  eSl;  Same  t.  Traveler's  Ins.  Oo„  Id. 
680. 

{  668  (Ey.)  Where  the  defense  was  cancellation 
by  notice  accepted  by  the  insured's  agent,  and 
there  was  no  evidence  that  the  agent  had  any 
authority  other  than  to  procure  the  policy,  a  per- 
emptory instruction  waa  tooperly  given  for 
plaintiffs.— Dixie  Fire  Ins.  Co.  v.      Layne  A 

Bro.,  161  s.  w.  saa 

XX.  MUTUAL  BENEFIT  INBURANCE. 
(B)  The  OoMtnet  la  Cteaeval. 

§  723  (Tex.Clv.App.)  False  itatements  that 
one  had  never  had  dysentery  or  any  disease  of 
tbe  genital  organs  or  undergone  a  surgical  op- 
eration are  material  to  the  risk,  within  Acts 
Slst  Leg.  list  Extra  Sess.)  c.  36.— Supreme 
Ruling  of  Fraternal  M^itic  Girde  v.  Hansen, 
161  S.  W.  54. 

(D)  ForCeltare  or  Sa«p«iialoD. 

S  745  (Tex.CiT.App.)  Acts  Slst  Leg.  (Ist  Ex- 
tra Sees.)  c  86,  declaring  nntrue  statements 
in  an  application  for  membership  in  a  frater- 
nal beneBdary  association  shall  not  prevent  re- 
covery on  the  benefit  certificate  uiQess  shown 
to  be  material,  does  not  govern  a  certificate  on 
a  member  reinstated  before  the  act  took  ef- 
fect—Supreme Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen,  161  S.  W.  B4. 

5751  (Mo.App.)  Where  the  by-laws  required 
notice  ot  contributions  called  to  be  mailed  to 
tbe  member  at  his  r^ular  address,  the  mailing 
of  such  notice  waa  a  condition  precedent  to  the 
right  of  tbe  association  to  declare  a  forfeiture  of 
death  benefits. — Bange  v.  Supreme  Council  Le- 
gion of  Honor  of  Missouri,  161  S.  W.  652. 

Parties  to  an  insurance  contract  ma^  a^ree 
that  the  mailing  of  notices  for  contributions 
shall  constitute  notice  to  the  member.— Id. 

§755  (Mo.App.)  Waiver  of' forfeiture  of  a 
benefit  certificate  for  nonpayment  of  dues  by 
the  acceptance  of  a  premium  is  not  based  on 
contract  or  actual  Intention,  but  on  estoppel 
to  insist  on  conditions  inconsistent  with  the 
acceptance  or  rejection  of  the  premium. — Keys 
V.  National  Council,  Knights  &  Ladies  of  Se- 
curitr.  161  S.  W.  345. 

A  forfeiture  of  a  benefit  certificate  once 
waived  cannot  afterwards  he  revived. — ^Id. 

As  between  t^e  association  and  a  benefldary, 
the  rule  that  actnal  knowledge  of  the  canse  of 
forfeiture  mnpt  be  shown  to  work  a  waiver 
will  not  be  applied,  if  it  should  have  known  of 
the  facts  by  proper  attention  to  its  bushieas. 
—Id. 

A  waiver  of  a  forfeitnre  of  a  mutual  benefit 

certificate  may  be  inferred  when  tbe  association, 
after  knowledge  of  the  cause  of  forfeiture,  re- 
quires insured  nnder  the  polity  to  do  some  act 
or  incur  some  expense.— Id. 

Knowledge  of  tbe  local  finandal  officer  of  a 
mutual  benefit  association  that  insured  was 
more  than  60  days  in  arrears  when  sbe  was 
reinstated  charged  tbe  association  with  such 
knowledge. — Id. 

Tbe  conduct  of  a  mutual  benefit  association 
in  not  oneQaiTOcally  declaring  a  forfeiture  when 


it  learned  of  insured's  death  on  the  day  after 
paying  dues  in  arrears,  but  loatead,  request- 
ing the  appointment  of  an  administrator  for 
insured,  knowing  that  sbe  had  no  other  prop- 
erty, could  be  considered  in  determining  wheth- 
er it  bad  knowledge  of  her  illness  while  re- 
taining her  premiums  prior  to  her  death,  as 
well  aa  on  the  question  of  wairer  ot  the  for- 
feiture after  her  death.— Id.  ' 

A  forfeiture  for  nonpayment  of  premiums  is 
waived  where  a  benefit  association,  with  knowl- 
edge of  the  cause  ot  forfeiture,  canaen  plain- 
tiff to  incur  additional  expense  in  foznluiitf 
proof.— Id. 

By  accepting  and  retaining  back  preminms 
with  knowledge  of  insured's  ill  health  when 
the/  were  paid,  a  mutual  benefit  association 
waived  a  forfeiture  for  nonpayment — Id. 

Though  a  mutual  benefit  association  did  not 
know  that  its  agent  had  accepted  back  premi- 
ums after  the  time  within  which  they  could 
be  paid,  or  while  insured  was  in  l>ad  health,  it 
ratified  the  agent's  act  by  retaining  them  after 
learning  that  she  was  in  bad  health  when  tbe 
agent  received  them,  so  as  to  waive  the  for- 
feitnre as  of  the  time  the  agent  accepted  the 
prendums.— Id. 

1 756  (Mo.App.)  Under  the  by-laws  hM  that 
a  suspension  aid  not  become  effective  even 
though  the  member  was  notified  of  hfs  default, 
until  the  conndl  declared  him  to  be  snspended. 
— Bange  v.  Supreme  Council  Legion  of  H<mor 
of  Missouri,  161  S.  W.  652. 

To  sustain  a  forfeiture  for  nonpayment  of 
contributions,  it  must  appear  that  the  notice  of 
suspension  was  received  by  the  member  in  time 
for  him  to  have  acted  upon  it,  where  it  was  not 
delivered  to  his  r^iUar  address. — Id. 

For  the  notice  of  suspension  to  conclude  a  for- 
feiture,  it  must  be  an  offldal  one. — Id. 

The  question  of  the  regular  address  of  a  mem- 
ber of  an  insurance  order  is  not  identical  with 
that  of  domicile,  which  depends  on  intention,  the 
expression  "regular  address"  merely  referring  to 
the  place  whore  the  member  w«nld  be  likely 
to  get  his  mail— Id. 

For  acquiescence  in  an  illegal  suspenrion  to 
bind  the  beneficiary,  it  need  not  appear  that  the 
member  had  official  notice  of  his  suspension. 
-Id. 

V  {757  (Mo.App.)  Where  a  member  acquiesced 
in  a  suspension,  bis  beneficiary  is  bound  by 
such  acquiescence,  even  though  ^e  suspension 
was  not  legal.— Bange  v.  Supreme  Council  Leg- 
ion of  Honor  of  Missouri,  161  8.  W.  652. 

S76I  Crex.Civ.App.)  An  application  for  re- 
instatement in  a  fraternal  mutual  benefit  as- 
sociation held  a  warranty  that  tiie  member 
had  had  none  of  the  diseases  mentioned  in  the 
original  application  after  the  certificate  was 
issued. — Supreme  Ruling  of  Fraternal  Mystic 
Circle  v.  Hansen.  161  8.  W.  54. 

In  the  absence  of  a  statute  limiting  tiie  effect 
of  a  breach  of  warranty,  on  which  one  is  re- 
instated to  membership  in  a  fraternal  mutual 
benefit  association  which  has  issued  a  benefit 
certificate  on  tils  life,  that  he  has  not  bad  cer- 
tain diseases,  the  breach  works  a  forfeltiire 
of  the  contract — Id. 

(F)  ActlOBS  for  Beneflta. 

S8I8  (Mo.App.)  In  an  action  on  a  certificate 
defended  on  the  ground  of  forfeitnre  for  n<m- 
peyment  of  premiums,  evidence  of  the  reten- 
tion of  back  premiums  paid  after  actnal  no- 
tice of  insured's  ill  health  when  paying  them 
was  admissible  upon  the  assodation's  inten- 
tion in  originally  receiving  tbe  premiums. — 
Keys  v.  National  Council,  Ejiighta  &  Ladies  of 
Security.  161  S.  W.  345. 

In  an  action  on  a  certificate  defended  on  the 
ground  of  forfeiture  by  nonpaj-ment  of  back 
premiums  until  insured  was  ill,  evidence  that 
insured's  neighbors  knew  that  she  waa  sick 
was  not  admissible  to  show  that  the  com- 
pany had  actnal  fcnoFledge  of  her  sickness.— Id. 
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1819  (UoJipp.)  SUsht  evideoce  Bhomng  an 
intentioii  to  waive  a  forfeiture  of  a  mataal 
benefit  certificate  for  nonpayment  of  premiums 
wiU  prevent  a  forfeiture. — Keys  t.  National 
Council,  KnightB  &  Ladies  of  Security,  161  3. 
W.  345. 

In  an  action  on  a  certificate  defended  on  tbe 
ground  of  forfeiture  by  nonpayment  of  premi- 
ums until  after  sicfcaess,  evidence  tbat  ti)€ 
association  retained  back  premiums  after  no- 
tice of  insured's  IH  health  when  she  paid  them 
was  admissible,  as  showing  a  waiver  of  for- 
feiture by  ratifying  the  act  of  the  assodation's 
asent  In  theretofore  accepting  hack  premiums 
without  a  hehlth  certificate,  so  as  to  show  that 
Insured  could  rely  on  snch  a  course.— Id. 

gi  SIS  (Mo.App.)  Evidence  Jteld  to  make  out  a 
rima  facie  case,  casting  on  the  defendant  the 
urden  of  establishing  its  defense.— Bange  v. 
Supreme  Council  of  Legion  of  Honor  of  Mis- 
souri, 161  S.  W.  652. 

I  825  (Mo^pp.)  The  question  whether  a  fra- 
temal  benefit  association  has  followed  a  course 
of  conduct  as  might  waive  a  forfeiture  of  a 
certificate  for  nonpayment  of  dues  is  usually 
for  tlie  jury, — KTeys  v.  National  '  Coundl, 
Knights  &  Ladies  of  Securi^,  161  S.  W.  846. 

in  an  action  on  a  mutual  benefit  certificate, 
defended  on  the  groond  of  forfeiture  by  non- 
pajment  of  premiums  for  three  months,  and 
offering  to  pay  such  arrears  wbfle  iU,  whether 
the  asaociatioQ,  by  accepting  such  dues  and  re- 
questing the  appointment  of  an  administrator, 
waived  the  forfeiture  A«M  a  Jnry  qnestion.— Id- 
Evidence  Md  to  make  It  a  jnry  quMtion 
whether  the  forfeiture  was  waived  by  failing  to 
unequivocally  declare  a  forfeiture  on  learning 
Hiat  the  premiums  were  paid  while  insured  was 
sick.— Id. 

1 825  (SS.O.A.PP.)  The  question  of  the  insured's 
regular  address  held  for  the  jury.— Bange  v.  Su- 
preme Council  Legion  of  Honor  of  Missouri, 
161  S.  W.  652. 

INTENT. 

See  Deeds,  f  98;    Homicid&  11  1B6,  286; 
Mortgages,  f  32 ;  Wills,  H  104,  MO-m 

INTEREST. 

See  Appeal  and  Error,  i  1068 ;  Malidoos  Pros- 
ecunon,  |  67 ;  Usury' 

H.  RATE. 

S3I  (Tex.Civ.App,)  Where  an  obligation  pro- 
viding for  the  return  of  money  did  not  stipulate 
any  rate  of  interest,  the  obligee  can  recover 
only  the  legal  rate  of  6  per  cent.— Wlllett  v. 
Herrin.  161  S.  W.  26. 

INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  |  1092. 

INTERPLEADER. 

See  Attachment,  |  802 ;  Oanlshnent,  |  217. 

INTOXICATING  LIQUORS. 

m.  LOCAI.  OPTION. 

I  36  (TexCrJlpp.)  Under  Rev.  Ov.  St.  1911. 
srt.  6728,  objection  to  notice  of  local  option 
election  must  be  made  bv  contest  and  cannot  be 
made  on  prosecution  for  selling  intoxicating 
liquors  in  prohibition  territory^lmller  t.  State, 
161  S.  W.  128. 

VX.  OFFEMSEB. 

S  146  (Tex.Cr.App.)  Person  who,  on  behalf 
of  himself  and  others,  contributing  part  of  the 

Surchase  price,  bought  wliisky  which  they  then 
rank,  hMd  not  guilty  of  selling  whisky.— Mc- 
Lain  v.  State.  161  S.  W.  117. 


1  169  (Tez.Cr.App.)  Person  who  in  procuring 
whisky  acted  merely  as  agent  of  purchaser  held 
not  guil^  of  selling  it.— Cowley  v.  State,  161  S. 
W.  l7X. 

VHI.  CBIMZ3TAI.  PROSECimONS. 

I  224  (Mo.App.J  Under  Rev.  St,  1909,  $&  7227, 
722S,  every  keeping  for  another  of  intoxicating 
liquors  in  a  local  option  county  is  prima  facie 
unlawful  and  when  admitted  places  the  burden 
of  explanation  upon  the  accDBe4— State  r.  Qst 
Uton,  161  S.  W.  848. 

1 230  Crex.Cr.App.)  The  prosecution  being 
for  ijursuing  the  occupation  of  selling  intoxicat- 
ing liquors,  testimony  that  defendant  at  various 
other  times,  after  selling  to  witness,  solicited 
him  to  make  purchases  is  admissible.- Miller  t. 
State,  161  S.  W.  128. 

Evidence  of  whisky  and  alcohol  being  frS' 
quently  shipped  and  delivered  to  defendant  Is 
admissible,  on  a  prosecution  for  pursti^t  tiis 
business  of  selling  intoxicatinff  uqaors.-^. 

g  233  (Tei-CrApp.)  On  trial  for  selling  intox- 
icating liquors,  evidence  as  to  receipt  by  accused 
of  liquor  about  and  prior  to  the  alleged  sale  held 
competent.— Cowley  t.  SUte,  161  S.  W.  471. 

Where  accused  testified  that  he  procured  whis- 
1^  from  D.  at  request  ot  prosecuting  witness,  ex- 
clusion of  testimony  that  accused  inquired  for 
D.,  was  directed  to  him,  started  in  tliat  direc- 
tion, and  immediately  thereafter  delivered  to  the 
prosecuting  witness  a  half  pint  whisky  htid 
erroneous. — Idl 

g  236  (Mo.App.)  Evidence  in  a  prosecution  for 
keeping  for  anotner  intoxicating  liquors,  in  vio- 
lation of  local  option  law  (Itev.  St  1809,  { 
7227),  held  to  sustain  a  conviction.— State  v. 
Galhton,  161  S.  W.  84& 

I  239  (Tex.Cr,App.)  The  charge  on  prosecu- 
tion for  pursuing  the  occupation  of  selling  in- 
toxieating  liqnors  Aeld  not  to  authorise  a  con- 
viction merely  for  making  two  aalei^MUIer 
T.  State,  161  a.  W.  128. 

INTOXICATION. 

See  Criminal  Iaw,  |  68;  Homicide  1  2M. 

INVITED  ERROR. 

See  Appeal  and  Error,  g  882. 

JOHNSON  GRASS. 

See  Agriculture,  f  & 

JOINDER. 

See  Indictment  and  Information,  §!  124,  130; 
Parties,  J  14.  . 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

JUDGES. 

See  Criminal  Law,  ||  684,  666 ;  BxcepUons,  BUI 
of,  I  51;  Justices  of  the  Peace;  venue,  |  72. 

JUDGMENT. 

See  Appeal  and  Error;  Constitutional  Law,  § 
312 ;  Divorce.  S  187 ;  Equity,^  (g  418.  430 ; 
Execution;  Justices  of  the  Peace,  H  147- 
162,  189;  Lfticeny,  gg  66,  66;  LlSel  and 
Slander,  1 156 ;  limitation  of  Actions,  j  105 ; 
Partition,  g  63;  Pleading,  gg  345,  403-433; 
Principal  and  Surety,  S  1«5;  Process,  g  142; 
Prostitution,  Jg  1,  4;  Railroads,  g  348;  Rob- 
bery, 124;  Seduction.  J  46;  Ttespasa  to  Try 
Title,  16;  Trial,  |  m. 

Z.  KATUBE  ANDBBSEHTX&UI  IV 

1 17  (Tex.Clv.App.)  A  judgment  awarding  ex- 
ecution as  on  a  personal  judgment  is  unauthoi^ 
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fzed  In  ac  action  against  a  nonresident  com- 
menced by  substituted  service  and  attachment 
—Baker  v.  Hahn,  161  S.  W.  443. 

Under  district  court  rules  18  and  14  (142  S. 
W.  xviii),  an  original  petition  after  amendment 
is  no  longer  part  of  the  pleadings,  and  hence, 
in  an  action  against  a  nonresident  begun  by 
attachment,  the  service  upon  the  nonresident 
of  the  original  petition,  after  amendment,  will 
not  aupirart  a  judgment. — Id. 

nr.  BT  DEFAULT. 

(B)  Op«BlBff  or  Scttinc  Aside  Defmalt. 

S  138  (Kf.)  The  failure  of  an  agent,  appoint- 
ed hy  a  foreign  corporation  to  receive  service  of 
process,  to  inform  the  corporation  of  the  serv- 
ice of  a  writ,  is  not  an  anavoidable  casualty 
or  misfortune  within  the  meaning  of 'Civ.  Code 
I*rac.  fi  618,  Bubsec.  7.-8.  B.  Ueese  Lumber  Co. 
V.  Licking  Coal  &  Lumber  Co.,  161  S.  W.  1124. 

A  Judgment  against  a  foreign  corporation  will 
not  be  vacated  t>ecati8e  service  was  made  on  one 
who^  though  not  actually  its  agent  to  receive 
tfervice,  was  bo  designated  in  the  statement 
filed  with  the  Secretary  of  State.— Id. 

VI.  ON  TBZAX.  OF  ISSUES. 

(A)  Rendltloaf  For»,  aad  il««mlalt«a  !■ 

General, 

S  t99  (Tex.Civ.App.)  Judgment  non  obstante 
veredicto  Is  permissibte  only  when  there  is  un- 
disputed evidence,  ontidde  of  the  fiietB  found  by 
the  jary,  on  which  a  verdict  should  have  been 
directed.— Miion  v.  WaUis,  Ifll  S.  W.  907. 

(B)  Fartlea. 

8  237  (Mo.)  In  ejectment,  where  the  land  sued 
for  is  held  in  separate  posaession  by  different 
defendants,  the  plaintiff  may  be  oompelled  to 
elect  against  which  he  may  proceed,  but  where 
such  election  is  not  required,  judgment  may  be 
rendered  against  each  defendauL— Norton  v. 
Iteed,  161  S.  W.  S42. 

(C)  Conformltr  to  ProeeMa,  FleadiBS*, 
Proota,  and  Verdict  or  Flndlna:*. 

.  {251  (Ark.)  Plaintiffs  held  not  entitled  to  a 
decree  against  a  bank  for  an  amount  which  had 
been  deposited  to  their  credit  and  their  right  to 
which  bad  not  l>een  disputed-;  their  action  be- 
ing to  recover  a  larger  amount  from  the  deposi- 
tors—Bank  of  Des  Arc  v.  Moody,  161  S.  W. 
134. 

J 25 1  <Mo.)  Where  the  pleadings  in  a  suit  to 
orm  a  deed  of  trust  and  to  quiet  title,  under 
Rev.  St.  1009,  S  2535,  did  not  raise  any  issue 
aa  between  defendants,  a  decree  which  not  only 
granted  the  relief  demanded  by  plaintiff  but 
which  purported  to  settle  the  rights  of  defend- 
ants as  between  themselvcH  was  erroneous  be- 
fause  bf-yond  the  issues.— Wolz  v.  Venard,  161 
iS.  W.  760. 

Cross-actions  as  between  codefendante  must 
be  germane  to  plaintiffs  bill  and  in  the  na- 
ture of  a  defense  to  give  the  court  jurisdic- 
tion to  found  a  decree  thereon.— Id. 

g  25 1  (Tex.Civ.App.)  In  an  action  to  foreclose 
vendor's  lien  notes,  where  the  plea  of  interven- 
tion file<I  by  the  purchaser  ai  the  maker's  interest 
was  stricken,  the  court  could  not  in  Its  judg- 
ment determine  the  rights  of  the  intervener  to 
the  Burplus,  if  any,  after  foreclosure;  such  de- 
termination having  no  support  in  the  pleadings. 
—Brown  T.  Bay  City  Bank  ft  Trust  Co.,  161  S. 
W.  28. 

1252  (Tex.Civ.App.)  If  defendant  prays  tor 
relief  and  shows  himself  entitled  thereto  by  the 
evidence,  the  court  may  grant  it  notwithstand- 
ing the  pleadings  of  the  plaintiff  do  not  request 
It— Outheridge  v.  Outheridge.  161  S.  W.  892. 

I  2S3  (Mo.App.)  A  judgment  in  excess  of  the 
amount  claimed  is  improper,  and  will  be  re- 
versed.- Weller  t.  Missouri  Lumber  &  Mining 

cc,  m  s.  w.  8SS. 


TIL  E1ITB.T,  BECOBBp  AXS  DOCK- 
ETDTO. 

1 289  (Mo.)  Where  a  judgment  recites  valid 
notice,  this  recital  only  refers  to  the  facts  ap- 
pearing in  the  judgment  roll,  when  such  facts 
are  so  preserved;  and  the  recitals  contained 
in  the  roll  may  l>e  used  to  overthrow  those  in 
the  judgment.— Norton  v.  Reed.  161  S.  W.  842- 

XI.  GOLLATERAI.  ATTACK. 

(B)  Gronada. 

S  490  (Mo.)  In  a  suit  to  quiet  title  as  against 
a  tax  deed,  plaintlffa  held  not  entitled  to  ques- 
tion the  sufficiency  of  a  notice  by  publication 
on  nonresident  owners  on  the  ground  that  the 
order  of  pubMcatlon  was  not  spread  o£  record 
by  the  clerk. — Davidson  v.  liiclede  Land  ft 
Improvement  Co.,  161  S.  W.  686. 

Xin.  BCEBGEB  Ain>  BAH  OF  OAUaSS 
OF  ACTION  AND  DEFENSES. 
(A)  Jndsanenta  Operative  aa  Bar. 

S  569  (Ky.)  A  judgment  on  the  pleadings  in 
an  action  on  an  accident  policy,  in  favor  of  de- 
fendant for  plaintilTa  Caiiare  to  allege  that  the 
death  was  accidental,  is  in  effect  a  dismissal 
for  failure  to  state  a  cause  of  action  and  is 
not  a  bar  to  a  future  action. — Farnsley's  Adm'r 
V.  Philadelphia  Life  Ins.  Co.,  131  ».  W.  lUL 

{B>  Ciiases  of  Action  and  Defense*  Merc- 
ed, Barred,  or  Conclnded. 

1 622  (Mo.App.)  Where  a  defendant  ui^ed  a 
set-off  the  judgment  is  an  adjudication  of  the 
right  to  set-off,  and  that  matter  cannot  be  uned 
in  a  subsetiuent  action  on  the  judgment. — ^U- 
lory  V.  Patterson,  161  S.  W.  306. 

XXT.  OONOItU  SI VCIIUS  OT  ADJUDl- 
CATION. 
(B)  Feraoma  Coneladed. 

8693  (Tei.Civ.App.)  Where  defendants  in  a 
previous  action  of  trespans  to  try  title  recovered 
a  judgment  against  plaintiffs  hu^nd,  the  then 
owner  of  the  land,  that  judgment  was  ooncluaire 
as  to  the  question  whether  the  land  constituted 
plaintifTa  homestead. — Cbildreas  v.  Robinson, 
161  S.  W.  78. 

1 69S  Crez.Civ.App.)  A  judgment  for  plaintiff 
in  trespass  to  try  title  against  a  husbuid,  is 
conclusive  on  the  rights  of  the  wife,  where  the 
property  was  community  property. — -Treadwell 
V.  Walker  County  Lumber  Co.,  161  S.  W.  397. 

i  707  (Ark.)  A  decree  of  the  chancery  court, 
in  a  suit  instituted  by  courthouse  commission- 
ers against  the  dedicator  of  certain  land  to  the 
public,  that  such  dedication  was  a  mistake,  and 
that  the  owner  intended  to  convey  it  to  the 
county  for  conrthouse  purposes  and  setting 
aside  such  dediration,  heJd  not  to  affect  the 
rights  of  the  public  or  of  any  one  not  a  partf 
to  die  suit.— Hchuman  v.  George,  161  S.  W. 
1039. 

(O  Matters  Concluded. 

S7I3  (Mo.App.)  Defendant,  against  whom  a 
judgment  was  recovered  for  his  fraud  in  obtain- 
ing  plaintifra  atsnature  to  a  mortgage  and  notes 
for  a  greater  amount  than  was  agreed  upon, 
cannot,  in  a  suliseqnent  action  on  the  judgment 
set  up  as  a  partial  defense  his  possession  of  one 
of  the  mortgage  notes,  where  that  defense  was 
not  urged.— Mall  ory  v.  Patterson,  161  S.  W.  306. 

A  judgment  of  revivor  la  res  adjudicata  a«  to 
all  matters  which  were  or  might  have  been  set 
up  in  the  proceedings  to  revive,  and  hence  a  de- 
feuse  raised  in  a  proceeding  to  revive  a  judg- 
ment cannot  be  raised  in  a  subsequent  actitm  on 
the  judgment  revived. — Id. 

1 713  (Tex.Civ.App.)  Judgment  against  plain- 
tiff on  his  note  to  toe  amount  of  $76  heid  con- 
Husive  as  against  his  right  to  recover  for  dam- 
ages to  that  extent  on  the  ground  of  fraud  in 
:ibtaining  the  note,  as  such  claim  could  have 
been  Interposed.— Edwards  t*  DenningtOB,  161 
S.  W.  929. 
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1715  (Ey.)  Judgment  reverBiag  judgment  for 
shipper  ID  railroad's  action  for  undercharges  of 
freigot  and  holding  that  the  road  was  entitled 
to  recover  held  a  har  to  the  Bbipper's  subsequent 
suit  to  recover  the  amount  pud  on  the  ground 
that  the  road  had  fraodnlently  f arnished  bun  the 
lower  rate  intending  to  exact  the  lawful  higher 
r»te.— Allen  v.  LouisviUe  &  N.  B.  Co.,  161  S.  W. 
203. 

J 715  <Mo.App.)  In  an  action  on  a  judgment, 
enaea  set  up  and  adjadicated  in  an  action  in 
aid  of  the  judgment  ere  res  adjudicata,  and  can- 
not be  again  urged.— Mallory  t.  Patterson,  161 
8.  W.  306. 

XVn.  FOREIOK  JTDBGMENTS. 

S822  (Mo.App.)  A  judgment  against  an  an- 
ary  administrator  furnishes  no  cause  of  ac- 
tion, and  is  not  even  evidence,  against  the 
domiciliary  executor  or  administrator.— First 
Nat.  Bank  of  Coming,  Ark.,  v.  Dowdy,  161  S. 
W.  859. 

Where  judgment  was  recovered  against  an 
ancillary  administrator,  the  refusal  of  the  court 
having  charge  of  the  domiciliary  administration 
to  permit  the  enforcement  of  the  judgment 
against  the  estate  was  not  a  violation  of  the 
full  faith  and  credit  clause  of  the  United  States 
CoDStitDtion.— Id. 


BTOPEWBION.  EMTOROBMEWT, 
AHB  BEVITAI.. 

1 866  (Mo.)  Under  Bev.  St  1909,  H  2126- 
2132,  providing  for  the  revival  of  judgments,  a 
jud^ent  can  be  revived  only  in  the  court  ren- 
dering it,  notwithstanding  section  2535,  au- 
thorizing suits  to  determine  interest  In  real  es- 
tate and  quiet  title  thereto.— Wolc  v.  Venard, 
161  8.  W.  760. 

xzi.  Aonom  on  JimoMEirTS. 

(A)  DonsMtie  JodKm^^ta- 

1 910  (Ky.)  Where  surety  -paid  a  judgment, 
but  his  principal  made  no  new  promise  to  him. 
and  made  no  payment  during  thp  period  of 
limitations,  the  judgment  is  barred  by  tb^  lapse 
of  20  years;  it  appearins  that  no  ex«cntion 
was  issued  during  that  time.— Davis  t.  Strange, 
161  S.  W.  217. 

XXn.  PI.EADIHO  Aim  ETIDENOE  OF 
JTOQMEET  AE  BETOCTEI.  OB 
PBFEMSE. 

i  948  (Mo.App.)  The  conclusiveness  of  a  prior 
adjudication  must  ordinarily  be  pleaded.— Iro- 
quois Mfg.  Co.  T.  Annan-Burg  Milling  Co.,  lAl 
8.  W.  820.  s  , 

JUDICIAL  NOTICE. 

See  Evidence,  ||  S-SB. 

JUDICIAL  SALES. 

See  EzBCution.  ff  272,  275. 

JURISDICTION. 

See  Gontempt,  {|  36,  44 ;  Counties,  f|  34,  IIS ; 
Courts ;  Criminal  Law,  {  1020 ;  Eminent 
Domain,  |  172;  Kxecutors  and  Administra* 
tors,  S  519;  Justices  of  the  Peace,  S§  36- 
4(^1,  ^00,  141 ;  Telegraphs  and  Tdephones, 

JURY. 

See  Appeal  and  Error,  i  170;  Criminal  Law, 

a 765^-830.  857-4166,  1086;  Highways,  1 
;  Trwl,  fl  186-296/870. 

O.  RIGHT  TO  TiaiAI.  BT  JVKY. 

S  24  (Tex.Cr.App.)  Constitutional  right  of  tri- 
al by  Jury  does  not  entitle  the  accused  to  have 
the  punluiment  assessed  by  the  jury  after  tliey 


have  determined  Us  toUt— Ex  parte  Marshall, 
161  S.  W.  112. 

IV.  SUlQf OlONO,  ATTENDAirOE.  DI8- 

CHABOE,  AlCD  COMPEN- 
SATION. 

f  75  (Ark.)  It  is  within  the  discretion  of  the 
trial  court  to  excuse  a  juror  on  account  of  sick- 
ness.—Bruder  T.  State,  161  S.  W.  1067. 

V.  OOMPBTENOT  OF  nTBOBS.  OHAL- 

XiENOES,  AND  OBJECTIONS. 

§  99  fTex.Cr.App.)  A  juror  in  a  trial  for  big- 
amy, who,  before  the  trial,  had  said  that  in  such 
case  he  would  convict  the  defendant,  held  incom- 
petent by  reason  of  his  fixed  and  expressed  opin- 
ion of  defendant's  guilt. — Harris  v.  State,  161 
S.  W.  125. 

g  107  Crex.Cr.App.)  Where  the  state  depended 
on  circumstantial  evidence,  the  court  properly 
sustained  a  challenge  to  jurors  who  had  con- 
scientious scruples  against  inflicting  the  death 
penalty  opoo  such  evidence.- Borders  t.  State, 
161  S.  wT^ss. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  {  1092. 

m.  onm.  jurisdiction  and  au- 

THOBITT. 

§  36  (Tex.Civ.App.)  An  action  for  $137  rent 
due  from  defendant,  as  plaintiff's  tenant,  is 
within  the  jurisdiction  of  the  justice  court;  the 
rule  estopping  a  tenant  from  disputing  the  title  of 
his  landlord  rendering  the  qtieetion  of  title  im- 
material.— Staudley  v.  Currey,  161  S.  W.  416. 

i  44  (Tes.Civ.App.)  Where  the  petition  stated 
a  cause  of  action  for  the  recovery  of  $200  deliv- 
ered to  defendant  under  an  agreement  that  he 
should  repay  on  demand,  the  jurisdiction  of  the 
justice  court  is  not  ousted  by  the  general  aver- 
ment of  $500  for  the  defendant's  refusal  to  pay. 
— WUlett  T.  Herrin,  161  S.  W.  26. 

i  44  (Tex.Civ.App.)  Suit  to  cancel  a  note  for 
$65  secured  by  a  chattel  mortgage  on  property 
valued  at  more  than  $200  with  plea  of  a  for- 
mer judgment  on  the  note  for  $76  and  a  reply 
seeking  damages  in  the  amount  of  such  judg- 
ment held  a  suit  for  damages  to  the  amount  of 
the  judgment,  within  the  original  jurisdiction 
of  the  justice  s  court— Edwards  v.  Dennington, 
161  S.  W.  929. 

1 46  Oi?ex.Clv.A|>p.)  Where  defendant  set  up  a 
counterclaim  alleging  several  amounts,  the  total 
of  which  exceeded  $200,  the  counterclaim  was 
beyond  the  jurisdiction  of  the  justice,  even 
though  defendant  prayed  for  a  recovery  of  only 
$200.-Willett  v.  Herrin,  161  S.  W.  26. 

IV.  PBOCEDUBE  IN  CIVH.  GASES. 

1 90  (Tcx.Civ.App.)  Pleadings  are  as  essen- 
tial to  make  an  Issue  in  the  jnatice  court  as  in 
a  court  of  record.— Young  Hen'e  Christian  Ass'd 

of  Dallas  v.  Schow  Bros.,  161  8.  W.  931. 

f  9 1  (Mo.App.)  Statement  of  account  filed  in 
justice's  court  held  sufficiently  definite  and 
specific- Kundelmui  v.  John  O'Brien  Boiler 
Works  Co.,  161  S.  W.  609. 

A  very  liberal  rule  prevails  with  respect  to 
statements  filed  before  justices  of  the  peace. — Id. 

{91  (Mo.App.)  A  statement  against  a  rail- 
road company  for  killing  of  animal  on  its  track, 
alleging  that  the  company  by  its  employ^  neg- 
ligently ran  its  train  against  the  animal,  and 
that  by  ordioarv  care  the  accident  could  have 
been  avoided,  sufficiently  stated  a  cause  of  action. 
—Martin  v.  Butler  Coun^  R.  Co.,  161  8.  W. 
631. 

{91  (Tex.Civ.App.)  A  petition  held  to  state  a 
cause  of  action  on  contract,  and  the  claim,  being 
for  interest  eo  nomine  and  not  as  damages,  does 
not  oust  the  justice  of  jurisdiction.— WUlett  v. 
Herrin,  161  S.  W.  26. 
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1 100  (Mo.App.)  A  party  canoot  bring  a  salt 
before  a  justice  on  one  cause  of  action  and  re- 
cover on  ahother. — Rundelman  v.  Jobn  O'Brien 
Boaer  Works  Co.,  161  S.  W.  609. 

i  100  (Mo.App.)  Where  a  suit  for  billing 
stock  ie  brougbt  against  a  railroad  in  a  town- 
ship other  than  that  where  the  stock  was  killed, 
the  fact  that  the  townships  adjoined  is  juris- 
dictional and  must  be  averred  and  proved. — 
Martin  v.  Butler  County  H.  Co.,  161  S.  W.  631. 

{101  (Mo.App.)  Objection  in  a  justice's  court 
to  the  reception  of  any  evidence  under  the 
petition  for  failure  to  state  a  caose  of  action 
merely  challenges  its  sufficiency  for  a  total 
failure  to  state  a  cause  of  action  and  cannot 
fulfill  Qie  purpose  of  a  motion  to  make  more 
definite  and  certain. — Rundelman  v.  John 
O'Brien  Boiler  Works  Co.,  161  S.  W.  609. 

V.  REVIEW  OF  PROCEEDINGS. 
(A)  Appe«l  and  EIrror. 

i  141  (Tex.Civ.App.)  The  county  court  ac- 
quires DO  jurisdiction  on  appeal  where  the  jus- 
tice was  without  jurisdiction.— WlHett  v.  Her- 
rin.  161  S.  W.  26. 

f  141  (Tex.Civ.App.)  In  determining  the  juris- 
dictioQ  of  the  county  court  upon  an  appeal  from 
the  justice's  court,  averments  in  plaintiff's  sup- 
^emental  petition,  filed  in  answer  to  defend- 
ant's plea  to  the  jurisdiction  first  filed  in  the 
county  couri,  cannot  be  conaidered. — Standley 
V.  Currey,  161  S.  W.  416. 

S 147  (Tex.Civ.AppJ  Under  Rev.  Civ.  St 
1911,  arts.  747,  2393,  order  of  justice's  court 
more  than  two  years  after  judgment  refusing  to 
enter  nunc  pro  tunc  order  setting  aside  the 
judgment,  and  granting  new  tri^  held  not  ap- 
peaiable.— Southwestern  land  CiKporati<»i  t. 
Keese,  161  S.  W.  1090. 

§  148  (Tez.Civ.App.)  When  a  judgment  nunc 
pro  tunc  is  entered  by  a  justice  of  the  peace, 
it  becomes  the  final  judgment  of  the  court,  and 
an  appeal  may  be  taken  therefrom,  and  a  re- 
visal  of  the  entire  proceedings  had.— South- 
western Land  Corporation  v.  Neese,  161  S.  W. 
1090. 

X158  (Mo.App.)  Under  Rev.  St.  1909,  SS 
2273,  7068,  heti,  that  a  judgment  may  be  af- 
finned  where  appellant  does  not  within  apt  time 
pay  the  requisite  filing  fee  to  tbe  circuit  clerk. 
— Mnth  Realty  Co.  t.  Timmerbezg,  161  8.  W. 
589. 

The  payment  of  the  fee  fbr  filing  the  tran- 
script of  an  appeal  from  a  judgment  of  the 
justice  is  not  jorisdictional,  and  affirmance  for 
failure  to  pay  rests  in  the  discretion  of  tiie 
court.— Id. 

Where  plaintiffs  left  the  conduct  of  appeal 
from  a  justice  to  their  attorney,  failure  to 
pay  filing  fee  within  apt  time  will  be  excused 
where  tbe  attorney  was  stricken  with  mortal 
illness  before  tbe  time  to  pay.— -Id. 

S  158  (Tex.Clv.App.)  Where  pUlntilftf  cause 
of  action  was  dismissied  and  the  only  judgment 
against  them  was  for  costs,  do  bond  Is  required 
to  perfect  an  appeal  to  the  county  court;  and 
hence  a  defect  in  the  bond  given  was  not  ground 
for  dismissaL—Willett  v.  Herrin,  161  S.  W.  26. 

g  162  (Tex.Civ.App.)  An  appeal  from  a  judg- 
ment of  tbe  justlce^s  court  annuls  the  judgment. 
—Southwestern  Land  Corporation  t.  Neese,  161 
S.  W.  1090. 

1 164  (Ark.)  Under  Klrby's  Dig.  |  4870.  pro- 
viding that,  before  tbe  first  day  of  the  drcult 
court  next  after  the  appeal  shall  have  been 
granted,  the  justice  shall  file  his  transcript,  the 
appellant  must  see  that  this  is  done,  although 
the  statute  imposes  the  duty  on  the  justice.^- 
Hart  V.  Lequieu,  161  S.  W.  201. 

Kirby's  Dig.  |  4670,  while  directory,  cannot 
be  ignored,  and  the  appeal  must  be  dismissed  for 
failure  to  nle  the  transcript  within  the  time  pre- 
scribed, unless  tbe  appellaot  ^ows  an  excuse 
for  the  delay.— Id. 

i  166  (Ark.)  Where  the  circuit  0)urt  dismisses 
an  appeal  from  a  justice  court,  it  may  at  the 


same  term  reinstate  the  appeal  for  a  good  ex- 
cuse shown.— Hart  v.  Lequieu,  l6l  S.  W.  201. 

I  173  (Tex.Civ.App.)  An  agreement,  in  an  ac- 
tion begun  by  attachment  in  justice  court,  that 
the  attachment  should  be  quashed  and  the  court 
should  enter  such  judgment  as  might  be  just 
hel4  not  to  preclude  defendant  from  asserting 
on  amieal  hu  claim  for  damages  for  wvon^m 
attachment— Johnson  v.  Tln&U»  161  8.  W. 
401. 

i  174  (McApp.)  Under  Rev.  St  1009,  f  7586, 
where  defendant  pleaded  a  counterclaim  before 
a  justice  of  the  peace,  he  could  not  enlarge  his 
demand  by  amendment  on  appeal  to  the  circait 
court— Excelsior  Stove  Mfg.  Co.  v.  Million.  161 
S.  W.  298. 

S  174  (Mo.App.)  Noncompliance  with  Rev.  St 
1909,  g  7413,  requiring  filing  of  items  of  account 
held  waived  on  appeal  from  the  justice  to  tbe 
circuit  court  by  failure  to  make  motion  tiierefor. 
—Barton  Lumber  Co.  v.  Gibson,  161  S.  W.  357. 

I  174  (Tex.Giv.App.)  Where  plaintiff  in  jus- 
tice court  claimed  onlv  $152,  an  amendment  on 
appeal  claiming  ^SO  additional  should  have 
been  stricken.— McKneely  v.  Beatty,  161  S.  W. 
18' 

8  174  (Tex.Civ.App.)  Where  defendant's  coun- 
terclaim was  beyond  the  jurisdiction,  defendant 
cannot  complain  that  the  county  court  improp- 
erly allowed  plaintiffs  to  intonoae  a  daense 
thereto  not  pleaded  in  the  justice  ooiiTt>-Wil- 
lett  V.  Herrin,  161  S.  W.  26. 

g  174  (Tex.Civ.ADp.)  Rev.  Civ.  St  1911,  art 
769,  authorizing  plaintiff  to  plead  new  matter 
on  removal  of  case  from  justice  court  to  coun- 
ty court  by  certiorari,  held  to  apply  also  to  ap- 
peals.—Young  Men's  Christian  Ass'n  of  Dallas 
V.  Schow  Bros.,  161  S.  W.  931. 

I  189  (Mo.App.)  Where  a  judgment  appealed 
from  the  justices  court  is  affirmed  because  of 
failure  to  diligently  prosecute,  the  appellant 
must  not  only  show  facts  sumcient  to  excuse 
his  failure  to  prosecute  the  appeal  but  must 
also  make  a  prima  facie  showmg  that  he  had 
a  meritorious  defense  or  cause  of  action. — Moth 
Realty  Co.  v.  Timmerberg,  161  S.  W.  589. 

An  affirmance  of  a  judgment  appealed  from 
a  justice's  court  for  failure  to  prosecute  the 
appeal  cannot  be  vacated  merdy  upon  an  af- 
fidavit alleging  that  the  tppdlant  bad  a  meri- 
torious defense.— Id. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  |  126. 

KNOWLEDGE. 

See  Corporations,  |  la 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  $  25;  Chattel  Hort- 
gaftea,  J  188;  Costs  J  80:  Qaniiebment  I 
108 ;  Husband  and  Wife,  §  25 ;  Justices  of 
the  Peace,  8  36;  Limitation  of  AcUous,  g  28; 
Lo^  and  Logging,  g  8 ;  Mines  and  Minerals, 

m.  IJUn>I.ORD'S  TITLE  AKD  RE- 
VERSION. 

(A)  Riarlits  and  Powvra  of  X^uidlord. 

{55  (Tex.Civ.App.)  Under  a  turpentine  lease 
ereby  defendant  agreed  to  pay  the  owner  a 
specified  sum  for  each  tree  destroyed,  burned, 
etc.,  during  the  work,  and  under  which  $1,00() 
was  deposited  to  secure  the  obligation,  the 
amount  of  the  deposit  held  not  to  measure  the 
defendant's  liability,  when  that  was  expressly 
fixed  by  the  contract. — Conn  v.  Rosamond,  in 
S.  W.  78. 

(B)  Batoppel  of  Toaant. 

g6l  fTex.CIv.App.)  A  tenant  is  estopped  to 
deny  the  title  of  bis  landlord. — Standley  t. 
Currey.  161  S.  W.  416. 
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TI.  TEWAITOIES  AT  WHX  AMD  AT 
SUFFERANCE. 

I  120  (Mo.App.)  Under  tbe  express  provision 
of  R.  S.  1900.  S  7883,  a  tenant  at  will  is  en- 
titled to  30  days*  notice  to  qnitw— Shnll  t.  Cum- 
mlnsi,  161  B.  W.  860. 

th.  pbemibes.  Ain>  ehjotmeut 

A3fD  USE  thereof. 

(A)     DeverlptlOB,  Bxtetkt,  «Bd  Oondltlon. 

1 125  (Mo.App.)  There  1b  no  implied  coTeoant 
by  ihe  uindloTd  diat  tbe  premises  are  in  good 
repair  when  let— WOt  t.  CooghUn,  161  S.  W. 
888. 

(D)  R«palv»,  ImnnuKoet  «Bd  Impvov*- 

{  150  (Mo.App.)  In  the  absence  of  a  covenant 
to  repair,  the  landlord  ia  not  liable  for  fallnre 
to  keep  tbe  premises  in  repair. — Wilt  t.  Gongh- 
liq,        S.  W.  888. 

(ID)  IbJvvIm  from  Danfrevona  ttr  DcfeettTO 

Condi  M  on. 

1 162  (Mo^pp.)  A  landlord  is  liable  for  in- 
juries prozimatelv  resultinK  from  bidden  dan- 
gers on  the  leased  premises. — "Wilt  v.  CoDghlin, 
161  S.  W.  888. 

S  166  (Mo.App.)  Where  a  tenant's  horse  was 
kept  In  the  barn  lot  some  60  or  70  feet  in  the 
rear  of  the  honse  niKin  the  leased  premises,  and 
the  lease  did  not  contemplate  that  it  should 
be  kept  In  the  front  yard,  the  landlord  was  not 
liable  for  injury  to  the  horse  hy  falling  into  a 
ceespool,  covered  1^  boards  and  earth,  in  the 
front  yard,  the  existence  of  whi<>h  tbe  tenant 
knew.— Wilt  v.  Coughlin,  161  S.  W.  888. 

S  169  (Mo.App.}  Evidence,  In  an  action  by 
a  tenant  for  injuries  to  his  horse  by  falling 
Into  a  cesspool  in  the  front  yard,  held  to  show 
that  the  parties  did  not  contemplate  that  that 
part  of  the  premiaea  wonid  be  Qsed  by  the  ten- 
ant to  run  horses  (m.— Wilt  v.  Coughlin,  161 
S.  W.  888. 

Vm.  REKT  AND  ADVANCES. 
(A)  IHvlitB  and  Llnblllttes. 

1 209  (Ark.)  Under  Kirby's  Dig.  %  5035,  a 
enbtenant  of  farm  land  is  liable  to  the  owner 
only  for  the  rent  on  the  land  for  which  he  con- 
tracted.—Stortha  T.  Smith,  161  S.  W.  188. 

(S>  Aetlona. 

1223  (Tei.CIv.App.)  Under  Eev.  CHt.  St 
ICai,  art  1330.  in  landlord's  action  for  rent 
and  compensation  for  the  nee  of  farming  im- 

Elements  and  mules,  breach  of  warranty  of 
orses  which  defendant  Ixiogbt  from  landlord 
in  part  consideratiCT  for  tlie  lease  a  prop- 
er counterdalm^^illiBpie  T.  Ambrose.  161  S. 
W.  937. 

(C)  Lien. 

!246  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
1011,  art  5490,  a  landlord  had  no  lien  on 
property  of  the  tenant  which  was  exempt  from 
forced  sale.— Harris  v.  Townley,  161  S.  W.  5. 

IX.  RE-ENTR-S-  AND  REOOVERT  OF 
POSSESSION  BT  UNDI.ORD. 

S  306  (Mo.App.)  Where  the  petition  alleged 
merely  a  right  to  possession  in  phiintifT,  an 
answer  of  general  denial  was  merely  a  denial 
of  such  right  of  possession  and  was  sustained 

gr  a  fallnre  to  iive  notice  to  quit— Shnll  t. 
ommings,  161  S.  W.  360. 


LANDS. 


See  PnbUo  Lands. 


LAPSE. 


See  Partition,  }  44. 


LARCENY. 

See  Burglary ;  Criminal  I<aw,  H  869,  872 ;  In- 
dictment and  Information,  §  130 ;  libel  and 
Slander,  $  100;  Robbery. 

n.  PROSECUTION  AND  FUMXSH- 
SEEMT. 

(B)  KTtdeaee. 

1 55  (Mo.)  Evidence  in  a  prosecution  for 
grand  larceny  for  hog  theft  held  to  sustain  a 
conviction.— State  v.  Shaffer,  161  S.  W.  805. 
.  S  64  (Mo.)  Where  the  manner  of  obtaining  ac- 
tual possession  of  recently  stolen  property  is 
fully  explained,  and  the  only  issue  is  whether 
accused  holds  such  possession  feloniously  or  in- 
nocently, no  presnmption  of  guilt  arises  from 
the  mere  fact  of  posses^n.— State  t.  Christian, 
161  S.  W.  786. 

8  65  (Mo.App.)  Evidence  Md  to  aostain  a 
conviction  of  petit  larceny. — State  t.  Powell, 
161  S.  W.  600. 

LAST  CLEAR  CHANCE. 

See  Muster  and  Servant  |  286 ;  Nu^igenceL  1 
119;  Bailroads,  S  338. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  S  1007. 

LAWYERS. 

See  Attorn^  and  Client 

LEASE. 

See  Landlord  and  Tenant 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  88  867,  888. 

LEGISLATIVE  POWER. 

See  Mnnif^iial  Corporations,  H  64-7& 

LETTERS. 

See  Criminal  Law,  8  400;  Evidence, 
186;  Seduction,  8  46;  Witnesses. 
268. 

LEVEES. 

82  (Ark.)  Act  Match  24,  1913  (Laws  1018. 
p.  791),  in  authorizing  the  commissioners  of 
Helena  Improvement  District  to  make  an  addi- 
tional improvement  in  its  levee  without  tbe 
consent  of  a  majoritv  in  value  of  the  property 
owners,  is  not  invalid,  the  district  mclndlng 
siiburimn  as  well  as  urban  territory,  and  the 
constitutional  provision  regulating  improvement 
districts  applying  only  to  one  embracing 
clusively  urban  property.— Cunningham  t.  Kee- 
Bhan,  161  S.  W.  170. 

8  7  (Ark.)  Authority  of  commissioners  of 
Helena  Improvement  District,  under  Act  March 
24.  1913  (Laws  1913,  p.  791)  {  1,  is  to  be  con- 
sidered as  authorizing  improvement  of  the  wbole 
levee,  that  north  of  Walker  street  as  well  as 
tfaat  south,  in  view  of  Act  May  31,  1897  (Laws 
1897  [Ei.  Sess.]  p.  22),  creating  the  district 
with  Walker  street  as  the  northerly  boundary, 
Act  1907  extending  tbe  district  a  mile  further 
north,  and  tbe  need  of  improvement  of  tbe  wbole 
levee;  "which  begins^"  etc,  being  mere  words 
of  description.— Cunningham  t.  Keeshan,  161  S. 
W.  17a 

I  25  (ArkO  The  commissioners  of  Helens  Im- 

Erovement  District  under  the  authority  of  Act 
[arch  24,  1913  (Laws  1913,  p.  791),  to  cause 
assessments  for  an  enlargement  and  strengthen- 
ing of  the  levee  of  tbe  district  to  he  made,  in 


168, 
108, 
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accordance  with  Act  May  31,  1897  (Laws  1897 
[Ex.  Sesfi.]  p.  22),  creating  the  original  diatrict, 
have  power  to  increase  the  assessment  on  dis- 
covering that  it  is  insufficient. — Cunninghara  v. 
Keeshan,  181  8.  W.  170. 

S  34  (Ark.)  The  authority  to  borrow  money 
tn  enlarge  and  strengthen  a  levee,  given  by  Act 
March  24,  1913  (Laws  1913.  p.  791),  implies 
the  power  to  issue  interest-bearing  bonds.— Cun- 
ningham T.  EeeAan,  161  S.  W.  170. 

LEVY. 

See  Taxation.  H  801,  46S. 

LEWDNESS. 

See  Prostitution. 

LIBEL  AND  SUNDER. 

See  Abatement  and  Revival,  {  39 ;  Appeal  and 
Error,  SS  835,  1170. 

Z.  WORDS  AND  ACTS  ACTIONABLE. 
AND  LIABH.ITY  THEREFOR. 

iWi  (Mo.App.)  Rev.  St.  1909,  |  4818,  defin- 
ing libel,  is  merely  .declaratory  of  the  common 
law.-Skelley  v.  St.  Louis  &  S.  F.  R.  Co.,  161 
S.  W.  877. 

I  7  (Mo.App.)  A  bare  statement  tbat  one  has 

sworn  falsely  in  court  imputes  the  crime  of  per- 
jury.—Honey  V,  Orgaoj  161  S.  W.  88a 

A  charge  of  perjury  is  actionable  per  se.— Id. 

S  7  (Mo.App.)  A  statement  by  a  railroad 
freight  agent  In  a  freight  expense  hill,  charging 
a  specified  sum  for  certain  fence  posts  "con- 
fiscated" by  plaintiff  in  the  shipment  of  certain 
logs,  held  not  to  import  a  larceny  of  the  posts, 
and  not  therefore  libelous.— Shelley  v.  St  Ixiuis 
&  S.  F.  a  Co.,  161  S.  W.  877. 

S  33  (Mo.App.)  The  law  presumes  that  dam- 
age results  from  the  publication  of  words  ac- 
tionable per  se. — Roney  v.  Organ.  161  S.  W. 
JW8. 

rv.  ACTIONS. 

<B)  Parties.  PrellmlimDr  proeccAlBva,  and 

PlentHns:. 

i  80  (Ark.)  In  an  action  by  one  insurance 
^■ompanj-  against  another,  allegations  as  to 
»<l3nder  by  agents  working  for  defendants 
against  plaintiff's  credit  held  not  to  state  a 
faiif>e  of  action. — Arkansas  Life  Ins.  Go.  v. 
American  Nat.  Life  Ins.  Co.,  161  S.  W.  136. 

§86  (Mo.Am>.)  The  function  of  an  innuendo 
in  an  action  for  libel  is  to  point  out  the  mean* 
ing  which  plaintiff  claims  to  be  the  trtie  mean- 
ing of  the  libelous  language,  and  is  required 
where  the  language  is  ambiguous,  whether  the 
ambiguity  is  patent  or  latenL—Skelley  v.  St 
r-ouis  &  S.  F.  R.  Co.,  161  S.  W.  877. 

Where  plaintiff,  in  an  action  for  libel  by  in- 
nuendo,  puts  a  meaning  on  the  hinguage  pub- 
lished, he  is  bound  by  it — Id. 

i  1 00  (Mo.App.)  Where  a  petition  alleged  that 
defendant  falsely  charged  plaintiff  with  lar- 
ceny by  publishing  a  charge  that  plaintiff  "con- 
fiscated" posts  belonging  to  a  railroad  company, 
plaintiff  could  not  recover,  in  the  absence  of 

}>roof  of  his  innuendo,  unless  the  charge  of  coo- 
iscation  necessarily  imported  larceny.— Skelley 
V.  St  Lonu  &  S.  F.  R.  Co..  161  S.  W.  877. 

(O)  Bvldeaoe. 

8112  (Tex.Civ.App.)  Evidence,  in  an  action 
for  libel  in  publishing  a  statement  during  plain- 
tiff's campaign  for  state  senator,  that  he  had 
not  paid  a  certain  note  given  by  aim  to  defend- 
nnt  keld  to  sustain  a  finding  that  the  debt  evi- 
denced by  the  note  had  been  satisfied  at  the 
time,  and  that  both  plaintiff  and  defendant 
MO  considered  it— Autrey  t.  Collins,  161  S.  W. 

il3> 


VI.  CRmiNAI.  RBSPONSIBILnT. 
(B)  Proseewtloa  and  Ptialalimeat. 

8  156  (Mo.App.)  Evidence  in  a  prosecution  for 
falsely  and  maliciously  stating  that  another  had 
committed  i>erjury  held  sufficient  to  sustain  a 
conviction.— State  t.  Glogover,  161  S.  W.  274. 


LICENSES. 


I.  FOB  OOOTTPATZOm  AND  PRIVI- 

lisess. 

S  6  (Ky.)  Though  a  city  had  power  from  the 
state  to  tax,  and  could,  by  ordinance,  reasonably 
regulate  the  use  of  motor  vehicles  on  its  streets, 
either  or  both  of  these  powers  could  be  with- 
drawn from  the  city  at  any  time  by  the  I>eR- 
islature.— City  of  Newport  v.  Iferkel  Bros.  Co., 
161  S.  W. 

S  6  (Mo.)  The  state  has  power  to  tax  -all 
trades,  professions,  and  occupations,  and  tn 
delegate  such  power  to  municipalities, — City  of 
Richmond  v.  Creel,  161  S.  W.  794. 

§7  (Ky.)  Act  1910.  known  as  the  "Tlotor 
Vehicle  Law,"  regulating  the  use  of  motor 
vehicles  within  the  state,  is  not  a  revenue 
measure,  but  was  enacted  under  the  police 
power  of  the  state. — City  of  Newport  v.  Meikel 
Bros.  Co.,  181  S.  W.  549. 

A  dty  ordinance,  requiring  all  persons  using 
motor  vehicles  on  its  streets  to  pay  license  tet, 
held  invalid  as  to  nonresidents  because  in  con- 
flict with  Act  1910,  c.  81,  8  7,  exempting  non- 
residents where  they  have  already  complied 
with  similar  laws  of  their  own  state. — Id. 

8  7  (Mo.)  When  the  power  to  impose  a  license 
tax  upon  insurance  companies  has  been  dele- 
gated to  municipalities,  it  may  be  exercised 
by  them  without  any  infringement  of  Const 
art  10,  I  3,  providing  that  taxes  sball  be  nni- 
form  upon  the  same  class  of  subjects  wltiiitt 
the  territory  limits  of  the  authority  levying 
the  tax.— City  of  Richmond  v.  Creel.  161  S.  W. 
794. 

LIENS.  . 

See  Attorney  and  Client;  Chattel  Mortgages. 
I  138;  Cfonstitutional  Law,  8  75;  Descent 
and  Distribution.  |  130;  Execution.  |  413: 
Homestead,  8  185;  Judgment.  8  2S1 ;  Land- 
lord and  Tenant,  8  246;  Mechanics'  Tjiens; 
Municipal  Corporations.  88  558-586;  Pbyai- 
cians  and  Surgeons,  f  11:  Pledgw;  Vendor 
and  Paichaser,  Si  268-267. 

LIFE  ESTATES. 

See  Itonainders;  Wills,  |  U4. 

1 8  (Ho.)  A  life  tenant  cannot,  by  his  acts  or 

declarations,  set  up  pretensions  to  an  absolnte 
estate  so  as  to  make  his  possession  advcme  to 
the  reversioner  or  remaindermen ;  those  persons 
having  no  right  to  the  estate  until  Che  termuia* 
tion  of  the  life  esUte.— Annor  t.  Frey.  161  S. 
W.  829. 

LIFE  INSURANCE. 

See  Tnsnrance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Judgment  I  910; 
Remainders,  8  17 ;  SUpulationa,  8  14. 

I.  STATHTEB  OF  UMITATION. 

(B)  Iiimltatlona  Applicable  to  Fartlenlav 

Aetlona. 

8  28  (Ky.)  A  claim  for  rent  of  reHl  property 
for  a  period  prior  to  August  28.  1005,  was 
barred  by  limitations,  and  was  not  recoverable 
in  an  action  instituted  March  27.  1911.— Bnrks 
T.  Douglass.  161  S.  W.  225. 


Digitized  by 


Google 


1265 


INDBX-DIOBST 


H.  OOMFDTATION  OF  FBOIOD  OF 
UOOTATZOH. 

(A)  AewMl  of  RlVht   of  AetSam  ov  !>•- 
foue. 

847  (Tex.Civ.App.)  Limitations  agalnat  an 
action  for  breach  of  a  covenant  of  warranty 
do  not  run  until  actual  or  constructive  evic- 
tion under  a  eaperior  ontstandins  title. — Hays 
V.  TaUey,  161  S.  W.  429. 

Where  there  was  a  conflict  in  title  which 
required  judicial  determination,  limitations 
against  an  action  for  breach  of  warrant;  be- 

Sin  to  mn  from  the  final  judgment  oi  tha 
apreme  Court  adjudging  that  the  county  had 
title  as  against  piamtifE  in  such  action. — ^Id. 

§49  (Ky.)  The  UablUty  of  the  assignor  of 
a  note  is  barred  five  years  after  the  maker  is 
jadieially  declared  Insolvent — ^Amett  t.  How- 
ard. 161  S.  W.  081. 

I  SS  (Ky.)  A  right  of  action  immediately  ac- 
crued to  plaintiff  for  injury  to  his  land  by  de- 
fendant railroad  company  damping  earth  from 
its  cat  on  plaintiff's  land,  so  that  an  action 
therefor  was  barred  after  five  years.— Louisville 
By.  Co.  V.  Wiggington,  161      W.  209. 

(K)  Ivnoranoe,  HIstalEe,  Trust,  Fimatt.  waA 
Concealmeat  of  CMuse  of  Aetloau 

I  100  (Uo.App.)  In  action  for  value  of  stock 
and  for  an  accounting,  for  fraud  in  represent- 
ing that  stock  transferred  to  plaintiff  was  his 
pro  rata  share  of  that  held  by  defendant  as 
troBtee  for  plaintiff  and  otherB,  facts  held  insuf- 
ficient to  bring  the  case  wittim  Bev.  St.  1909, 
I  1889,  sal>d.  6,  providing  that  causes  of  action 
for  ^Dd  are  not  deemed  to  have  accrued  antil 
the  discovery  of  the  fraud.— Heisler  v.  Oymer, 
161  S.  W.  337. 

Under  Bev.  St  1909,  8  1889,  subd.  5,  actions 
for  relief  on  the  ground  of  fraud  must  be 
brought  within  five  years  and  not  within  ten 
years  of  the  discovery  of  the  facts  constituting 
the  fraod.— Id. 

(O)  Pendencr  of  Lesol  Proe««dliiKa,  In- 
JvBCtloii,  Star*  or  War. 

8  105  (Ky.)  A  void  judgment  against  the  as- 
signor on  a  note  will  not  suspend  the  running 
of  limitations  in  liis  favor  against  an  action 
against  him  on  the  note.— Amett  v.  Howard. 
161  S.  W.  531. 

1  105  (Mo.)  In  view  of  Bev.  SL  1909,  8  2391. 
referring  to  actions  in  ejectment  against  several 
defendants,  a  previous  suit  gainst  defendant 
who  occupied  land  adversely,  though  praying 
cancellation  of  the  deed  to  him,  held  identical 
with  a  subsequent  action  of  ejectment,  and  to 
toU  the  statute  of  UmJitations.- Norton  t.  Beed, 
161  S.  W.  842. 

(H)  GosMmetiaemeat  of  Aetlon  or  Otker 
ProeeedlBs. 

8  119  (Ky.)  Under  Ky.  St. '8  2524,  declaring 
an  action  to  be  commenced  by  summons  and 
Civ.  Code  Prac.  {  39,  declaring  an  action  com- 
menced by  filing  vrlth  die  clerk  a  petition,  etc., 
held  that,  where  plaintiff  has  filed  snch  peti- 
tion, and  caused  summons  to  issue,  he  could  not 
be  prejudiced  by  a  mistake  of  the  clerk.— Casey 
T.  Newport  Rolling  Mill  Co.,  161  S.  W.  B28. 

The  mere  dlrecoon  to  the  clerk  to  issue  sum- 
mons where  in  fact  no  summons  was  issued  was 
not  sufficient  to  commence  an  action  so  as  to 
stop  the  running  of  limitations.— Id. 

8  123  (Tex.Civ.App.)  The  tact  that  when 
plaintiff  corporation  sued  on  notes  It  was  not  le- 
gally entitled  to  sue  under  Bev.  Civ.  St.  1911, 
art  7399,  because  it  had  not  paid  its  franchise 
tax,  would  not  cause  the  action  to  be  barred  by 
the  four-year  limitation,  thouRh  before  an 
amended  petition  was  filed  showing  compliance 
with  the  statute  more  than  four  years  bad  elaps- 
ed since  matnridr  of  the  last  note.— Clegg  v. 
Boscoe  Lumber  Co..  161  S.  W.  044. 


i  130  (lib.)  Where  plaintiffs,  the  owners  of 
land,  instituted  an  action  before  the  running 
of  the  period  of  limitations,  they  could  there- 
after suffer  a  voluntary  nonsuit,  and  within  a 
year  institute  a  new  action,  which  would  not 
be  barred  by  limitations  even  though  the  period 
had  tiirai  run.  provided  it  involved  tiie  same 
issnes  as  the  fiitt^-Nortoii  t.  Beed,  161  B.  W. 
842. 

m.  AOKHOWUBOOMENT,  HEW 
FROMZSE.  AMD  FAST 
FATMEHT. 

8  141  (Ky.)  In  order  to  toU  the  statute  of 
limitations,  the  debtor  most,  within  the  statu- 
tory period,  expressly  promise  to  pay  the  oh- 
liration,  or  acknowledge  it  as  an  existing  debt. 
-3>avis  r.  Strange,  161  S.  W.  217. 

8  142  (Ky.)  The  acknowledgment  of  tha  debt 
must  be  made  to  the  creditor  or  one  authorized 
to  act  for  him,  and  evidence  of  statements  made 
to  third  persons  wherein  tiie  debtor  admitted 
his  indeMedneSB  is  InadmisBlble.- Davis  t. 
Strange,  161  S.  W.  217. 

LIMITATION  OF  LIABILITY. 

See  Telegraphs  and  Telephones,  8  54. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Limitation  of  Actions,  8  lOS, 

LIVE  STOCK. 

See  Bailfoada,  8t  407-447. 

LIVE  STOCK  INSURANCE 

See  Iminrance,  88  146,  161. 

'  LOANS. 

See  Uoney  Lent. 

LOCAL  LAWS. 

See  Statutes,  8  79. 

LOCAL  OPTION. 

See  Intoxicating  Uqaorw.  8S  86.  224-W. 

LOGS  AND  LOGGING. 

See  Advene  PoBseaBlon,  8  16;  Oovenants;  Ibui- 
damus,  8  70;  Sequestration.  8  20. 

13  (Ark.)  Under  an  agreement  for  the  ren- 
tal and  clearing  of  timber  land,  held,  that  the 
title  to  the  standing  timber  and  the  right  to 
remove  it  remained  in  the  owner,  and  that  the 
tenant  bad  no  right  to  sell  it  or  to  destroy  any 
of  it  except  snoh  as  it  might  be  necessan  to 
destroy  in  clearing  the  land. — Conway  v.  Conr- 
sey,  161  S.  W.  1030. 

i  3  (Ky.)  Where  grant  of  standing  timber 
gave  grantee  six  years  to  remove  it,  and  ho 
to  have  the  right  to  let  the  trees  stand  after 
six  years  until  he  should  desire  to  remove  them, 
held  that  a  failure  to  remove  them  within  six 
years  or  a  reasonable  time  thereafter  did  not 
divest  his  title.- Shepherd  v.  Bank  of  Montreal. 
161  S.  W.  214. 

83  (Tex.ClT.App.)  Where  it  is  contemplated 
by  a  conveyance  of  growing  trees  that  the  pur- 
chaser shall  have  some  beneficial  use  of  the 
land  in  connection  with  the  trees,  which  shall 
remain  on  the  land  and  receive  their  sustenance 
therefrom,  the  sale  ia  of  an  interest  in  land,  and 
carries  the  right  to  the  use  of  the  land  for  the 
sustenance  of  the  trees  and  of  entering  thereon 
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to  enjoy  the  Interest  conreyed.— Davii  t.  Conn, 
161  S.  W.  S9. 

Where,  in  conveying  growing  trees^  a  sCTer^ 
anoe  and  taking  away  from  the  land  is  contem- 
plated, the  sate  1b  of  an  interest  in  chattels 
only,  and  the  right  of  removal  must  be  exer- 
cised within  the  time  agreed.— Id. 

A  vale  of  growing  trees  with  the  privilege  of 
removing  them  within  five  years,  or  after  that 
time,  if  an  annual  rental  shall  be  paid,  operates 
as  a  sale  of  chattela  rather  than  of  an  Inter- 
est fn  realty.— Id. 

A  stipulation  that  the  agreed  time  for  re- 
moving trees  may  be  extended  as  long  as  the 
buyer  ^'may  want"  upon  payment  of  a  certain 
rental  means  that  the  time  ma;  be  extended 
for  as  long  as  needed. — Id. 

Under  a  conveyance  of  growing  trees  with 
the  right  of  removing  them  withm  ttve  years, 
or  thereafter  If  an  annual  rental  should  be 
paid,  the  buyer  bad  the  right  to  turpentine  the 
trees  while  standing,  where  he  proceeded,  with 
diligence,  to  remove  them  in  accordance  with 
the  contract,  and  no  damage  waa  d<Hia  the  soil 
beyond  tiiat  necessarily  inddent  to  torpentin- 
ing  the  trees.— Id." 

Where  the  buyer  of  all  trees  of  12  Inchea  or 
greater  diameter  growing  on  certain  land  sold 
tlie  right  of  turpentining,  he  was  not  liable  in 
damages  because  those  turpentining  the  trees 
destroyed  trees  under  12  inches  in  diameter. 
-Id. 

LOSS  OF  SERVICE. 

Sm  Master  and  Servant.  |  840. 

LOTTERIES. 

n.  lATTEBT  FRAKOBISES.  GOK- 
TBAOTS,  AZn>  TKA2I8- 
ACTIONB. 

i  12  (Ark.)  Where  there  was  a  contract  of 
sale  of  an  antomobile  completely  executed  by 
delivery  to  the  winner  in  the  contest  for  news- 
paper subscriptionB,  it  was  wholly  Immaterial 
whether  the  contest  was  a  lottecTi.— Jonea  T. 
Barks,  161  S.  W.  177. 

LUMBER. 

Sea  Logi  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Bm  Muter  and  Serrant.  H  101'-129;  NegU- 
gence,  |  28. 

MAIL  CLERKS. 

See  Oarrlers,  »  241.  280,  320. 

MAIMING. 

See  Mayhem. 

MAINTENANCE. 

See  Husband  and  Wife.  H  283,  297. 

MALICIOUS  PROSECUTION. 

See  Abatement  and  Berlval,  |  89. 

Aonoira. 

1 52  (Tex.Giv.App.)  Where,  in  an  action  for 
wrongful  garnishment,  the  petition  alleged  that 
the  garnishment  wrl^  as  well  as  the  attach- 
ment was  sued  out  wrongfully  and  maliciously 
and  without  probable  cause,  and  actual  damag- 
es were  claimed,  exceptions  to  the  claim  for  ex- 
emplary damages  on  the  ground  that  actual 
damages  were  not  suflBcientlypleaded  were  prop- 
erly overruled.— Bennett  v.  Foater,  161  S.  W. 
10T& 


1 89  O^OiT.App.)  In  an  action  begun  1^  at- 
tachment, where  defendant's  plea  in  reoonvan- 
tton  did  not  In  terms  allege  that  the  atuurhment 
was  sued  out  without  probable  cause  but  al- 
leged facts  showing  that  it  was,  such  plea  was 
sufficient  to  support  a  recovery  of  exan^aiy 
damagesi-nJohnson  t.  OlndaU.  161  S.  W.  «». 

{ 58  (Tex.Civ.Apn.{  In  an  action  for  vroiig> 
ful  garnishment  arising  out  of  plaintifTs  liabil- 
ity as  surety  on  notes  executed  by  A^  evldaiee 
that  plaintiff  was  induced  to  sign  the  notes  1^ 
false  representations  of  L.  tiiat  A.'s  Catiicr  would 
pay  the  notes  as  soon  as  the  transaction  was 
completed  held  inadmissible  as  a  mere  opinion 
on  which  plaintiff  waa  not  entitled  to  rely. — 
Bennett  v.  Foster,  161  8.  W.  107& 

In  an  action  for  wrongful  garnishment  aris- 
ing out  of  plaintiff's  signing  certain  notes  of  A. 
executed  in  a  deal  for  the  purchase  of  corpo- 
rate stock,  evidence  held  admissible  as  tending 
to  show  knowledge  on  the  part  of  tiie  defendant 
that  Jj.  was  actuig  aa  their  agent  fn  the  sale 
of  the  stock.— Id. 

In  an  action  for  wrongful  garnishment,  ft  waa 
not  error  for  the  court  to  permit  an  allegation 
in  plaintifTs  petition  that  he  made  an  effort  to 
compromise  the  debt  before  the  ganushmait 
waa  issued  to  remain,  and  to  permit  proof  tiiete- 
of.— Id. 

1 64  (Tex.GivJkpp.)  In  an  action  for  wrongful 
garnishment.  evMenee  Md  insufficient  to  justify 
a  recovery  for  profits  lost  In  termlnatliig  idain- 
tiff's  busineas  whidi  he  would  otherwiee  have 
made  in  succeeding  jearar^Boinett  r.  Voatcr, 
161  S.  W.  1078. 

1 67  (Tex.Glv.App.)  Where  plalntUt  claimed 
that  tha  wrongful  nmishment  of  certain  cor- 
porate stock  resulted  in  his  inability  to  exchange 
the  stock  for  certain  vendor's  Uen  notes,  hl» 
claim  for  the  value  of  such  notes  and  interest 
was  a  proper  dement  of  damageT-Beanatt  t, 
Foster,  161  S.  W.  107a 

Loss  of  prospective  profits  in  plaintiff's  busi- 
neas as  the  alleged  result  of  the  wrongfal  issu- 
ance and  service  of  a  gamtsfament  cannot  be 
recovered  aa  actual  danugea,  but  may  be  eoo- 
ridered  fn  determfnfng  pnnftive  damacear-U 

{  71  frex.Giv.App,)  In  an  action  for  campea' 
sation  for  medical  services  began  by  attachmoi^ 
where  defendant  claimed  damages  for  malicious 
attachment,  the  evidence  held  to  raise  the  Issue 
of  punitive  damageik— JcAUBCW  t.  TindalL  161 
S.  W.  dOl. 

MALPRACTICE. 

See  Physielana  and  Snxgeou. 

MANDAMUS. 

See  Appeal  and  Error,  i  984;  Ezceptlooai  Bllt 

of,  I  53. 

H.  SUBJECTS  Aim  PUBPOSBS  OP 

BEUEF. 

(A)  Aet*  amd  Proo«edl>vB  of  Courts, 
Jndsea,  and  Jndlelal  OSeers. 

9  S7  (Tex.Gr.App.)  Where  mayor  or  other  ei- 
ficer  reuses  to  approve  sufficient  Ixnid  of  per- 
son appealing  fnm  mayor's  court,  mandamus 
A«M  to  be  the  proper  remedy.— Bx  parte  Hunt; 
161  &  W.  «7. 

(B)  Aeta  and  Proeecdlava  vf  Pafello  OS* 
flera  and  Boards  aad  MoMtelpalltlea. 

}7d  (Ky.)  Under  St  1903,  I  4426,  befoi* 
amendment  of  &larch  16,  1005  (Laws  1906,  c 
29),  relating  to  the  examination  ot  and  tiia 

ranting  of  certificates  to  teachers,  and  Const 
2,  prohibiting  arbitrary  power  to  any  state 
officer,  held,  that,  where  the  board  of  county 
examiners  arbitrarily  reAised  a  certificate,  man- 
damus would  compel  the  granting  of  a  eertifi* 
cate  as  a  ministerial  act— Flynn  v.  Barnes,  161 
S.  W.  523. 

Under  St  1908.  |  442S.  before  amendment  of 
Marah  16.  1906  O^ws  180i6,  &  29),  nlating  t» 
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Maatw  and  Semat 


tike  examlnatioo  of  and  flie  granting  of  oer> 
tificates  to  teachen,  and  Const.  |  2,  prohibiting 
aibitrarr  power  to  any  officer  of  the  state,  Aela, 
that,  where  th^  board  had  reaaonable  groands 
for  refuBing  a  certificate,  it*  diacretitHi  would 
not  be  con&olled.— Id. 

1 98  (Ky.)  Where  a  telephone  company  desires 
to  construct  its  line  alone  the  highways  of  a 
county  under  Ey.  St  I  l679b,  and  the  fiscal 
Mort  arbitrarily  refnsea  to  offer  a  franchise 
tor  sale,  the  telephone  oompaiiy  may  ccnnpel 
such  action  by  mandamos  under  Civ.  Code  Proc 
I  474.— Ohristian-Todd  Tel^^ona  Co,  t.  Oom- 
monwealth.  161  8.  W.  Stt. 

MANDATE 

See  Man  damns. 

MANSLAUGHTER. 

See  Homicide,  H  86-68,  800. 

MAPS. 

See  Appeal  and  Hkror,  §  543. 

MARRIAGE. 

See  Appeal  and  Error,  1  Bigamy;  Orlm- 
inal  Law,  }  400;  Divorce;  Bxecutors  and 
Administrators,  S  84;   Husband  and  Wife. 

{40  (TexCiv^p.)  While  persons  seeking  to 
trace  their  title  to  land  Ourough  a  marriage  of 
the  former  owner  have  the  burden  of  proving 
a  marriage,  it  Is  presumed  that  the  marriage 
was  valid,  and  the  burden  <^  proof  is  upon 
those  contesting  its  validity.— Adams  t.  Wm. 
Cameron  &  Co.,  161  8.  W.  417. 

I  47  (Tex.Clv.App.)  Declarations  held  incom- 
petent to  show  invalidity  or  nonexlatence  of  a 
marriage.— Adams  v.  Wm.  Cameron  &  Co.,  161 
S.  W.  417. 

1 52  (Ter.aT^pp.)  Where  there  is  teatimony 
tending  to  rebut  the  presumption  of  ralidlty  at 
a  marriage,  an  instruction  on  the  presumption 
ia  iHTDpeny  refused;  the  whole  matter  being 
for  the  jury.— Adams  t.  Wm.  Cameron  &  Co., 
161  S.  W.  417. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

1 3  <Tex.Civ.App.)  As  a  rule  the  doctrine  of 
marshaling  securities  will  not  be  applied  so  as 
to  deprive  a  debtor,  who  Ims  not  waived  his 
rights  thereto,  of  his  homestead  or  exempt  prop- 
erty.—Pugh  T.  Whitsitt  ft  Guerry,  161  8.  W. 


The  doctrine  of  marshaling  assets  will  not  be 
oiforced  so  as  to  require  a  creditor,  whose  mort- 
gage covers  exempt  and  nonexempt  property,  to 
first  resort  to  the  exempt  property,  that  other 
creditors  not  secured  by  such  property  may 
satisfy  their  claims  out  of  the  nonexempt  resi- 
dn«r-ad. 

MASCULINE  GENDER. 

See  Statntes,  1 18& 

MASTER  AND  SERVANT. 

See  Appeal  and  Brror.  !|  1033,  1039,  lOCO, 
1068;  Commerce,  I  27 ;  Corporations,  g  SOS; 
Bhridence,  M  126,  474;  Garnishment,  {  ISl; 
Pleadii^^84,  369;  Statutee,  i  221;  Trial, 


11844, 


Work  and  Labor. 


I.  THE  BBLATIOH. 
(O)  TansIwttlAB  «■<  Diaekwrs*. 

520  (Ark.)  Where  an  offer  of  employment 
not  specify  any  length  of  time  of  service, 
an  acceptance  would  create  a  contract  termi- 
nable at  will.— FulkCTsm  v.  Western  Union  Tel- 
egraph Co.,  161  S.  W.  168. 


ISO  OfAApn.)  Where  a  contract  to  pay 
plaintiff  eomminions  upon  oil  sold  by  him  for 
defendant  provided  that  plaintiff  Bhould  get  the 
market  prices  for  the  oil,  sales  by  plaintiff  un- 
der an  agreement  to  refund  to  his  customers  5 
pel*  cent  of  bis  commissions  would  be  a  breach 
justifying  discharge.— Goller  v.  Henseler  Mer- 
cantile Oil  &  Supply  Co.,  161  S.  W.  584. 

1 41  (Tex.Civ.App.)  Damages  for  breach  of  a 
contract  of  employment  for  a  year  at  a  certain 
amonnt  per  month  keld  to  include  expense  of 
moving  and  such  other  damages  and  loas  bu»- 
tained,  not  to  exceed  the  amount  to  which  he 
would  have  been  entitled  had  the  contract  been 
performed.— lioolsiaua  Rio  Grande  Canal  Co. 
V.  Quinn,  161  8.  W.  375. 

A  servant  employed  for  a  year,  at  a  certain 
amount  per  month,  on  his  discharge  without 
cause  had  an  immediate  right  of  action  for  the 
damages  accruing  frun  the  breach,  though  only 
thoae  damages  accrued  at  the  time  of  the  trial 
are  recoverable. — Id. 

HL  MABTia&'B  UABUJTT  FOR  IN<- 
rUBJEB  TO  BEHVAXT. 

(A)  Hatare  mmM.  Kstmrnt  In  Ctaavrml. 

1 86  (Ey.)  Where  a  carrier  la  engaged  in  in- 
terstate commerce  and  an  employ^  is  injured 
while  employed  in  such  commerce,  the  federal 
Employer's  Liability  Act  snperaedes  all  state 
laws  and  furmshes  the  only  basis  for  recovery. 
—Louisville  &  N.  B.  Co.  v.  Strange's  Adm'x, 
161  S,  W.  239. 

Whether  an  action  for  injuries  to  or  death  of 
a  railroad  employ^  depends  on  the  federal 
Employer's  LiabUity  Act  or  the  state  law  de- 
pends on  whether  the  injuries  were  sustained 
wtiile  the  carrier  was  engaged  and  the  empl<^4 
was  employed  in  interstate  commerce.— Id. 

§  95  (Ky^  A  semnt  under  the  age  of  16 
years,  empuKyed  in  a  mine  without  the  consent 
ot  his  father,  may  recover  for  injuries  received 
in  the  course  of  his  employment,  regardless  of 
the  negligence  of  the  master,  where  it  knew 
that  the  servant  was  under  age,  and  was  warn- 
ed not  to  employ  him. — Steams  Coal  ft  Lumber 
Co.  V.  Tuggle,  161  S.  W.  1112. 

8  96  (Ky.)  To  recover  for  the  master's  negli- 
gence it  is  necessary  that  the  injury  waa  the 
natural  and  ptxndmate  result  of  me  negligence. 
— Cooke-Jellico  Ooal  Oow  T.  Bichardson's  Adm'x, 
161  S.  W.  637. 

(B>  Tools,  HMblnery,  AppllsBoea,  aaA 
Plmees  for  Work. 

Jroi,  102  (Ky.)  In  an  action  for  death  of  a 
road  employ^,  plaintiff  may  recover  for  ordi- 
nary negligence.— Louisville  &  N.  B.  Co.  T. 
Strange's  Adm'x,  161  8.  W.  289. 

II  101,  102  (MojLpp.)  An  empltver  Is  not 
bound  to  fundsh  an  absolutely  safe  place  of 
work  but  only  one  tree  from  the  dangers  not 
ordinarily  incident  to  the  work. — Braden  t.  Chi- 
cago, B.  ft  Q.  R.  Co.,  161  S.  W.  279. 

H  101,  102  (Mo.App.)  A  master  must  exer- 
cise ordinary  care  in  furnishing  a  reasonably 
safe  appliance.— Cabanne  v.  St  Louis  Car  Co» 
161  8.  W.  697. 

81  101,  102  (MowApp.)  The  term  "reascHiably 
safe,"  witliin  the  rule  requiring  an  employer  to 
adopt  a  reasonably  safe  mode  for  the  perform- 
ance of  the  work,  means  safe  according  to  the 
UKiges,  and  habits,  and  ordinary  risks  of  the 
buBinesB.— Marquez  v.  Koch,  161  8.  W.  648. 

8  103  (Tenn.)  A  master  may  impose  upon  a 
servant  the  duty  of  elving  signals  prescribed 
for  his  own  safety,  and  where  such  signals  are 
not  given  as  his  duty  requires  he  cannot  recov- 
er for  Injury  resulting  therefrom.— American 
Zinc  Co.  V.  Smith,  161  8.  W.  4M. 

1 103  (Tex.Civ.App.)  Where  plaintiff,  whose 
duty  it  waa  to  ke^  the  machines  adjusted  and 
repaired,  knew  that  a  jam  nut  was  defectivs 
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and  a  wrench  Bllpped  from  it,  wbeieby  be  was 

Injnred,  defendant's  liability  coald  not  be  predi- 
cated on  the  defect  in  the  nut. — ^Pmitt  v.  Froet- 
Johnson  Lumber  Co.  of  Texas,  161  S.  W.  421. 

i  107  (Mo.App.)  A  railroad  companj  which 
employed  plaintiff  to  mow  its  right  of  way  with 
a  machine  and  by  hand  was  not  required  to 
furnish  him  with  a  level  surface  to  mow  in 
order  to  discharge  its  duty. — Braden  v.  Chica- 
SO,  a  A  Q.  R.  Co.,  101  S.  W.  279. 

f  107  (UcApp.)  When  defendant  oreriianled 
an  automobile  for  plaintiffs  use  in  demonstrat- 
ing, it  was  defendant's  duty  to  exercise  ordi- 
nary care  in  reconstructing  all  parts  of  it,  in- 
cluding the  steering  gear.— Cabanne  t.  St  Louis 
Car  Ca,  161  S,  W.  597, 

S  1 10  (Tez.Giv.App.)  In  rlew  of  Rer.  Civ.  St 
1911,  art.  6713,  requiring  railroads  to  equip 
their  engines  and  tenders  with  foot  stirrups, 
and  in  ^ew  of  defendant's  nonperformance  of 
such  duty,  Its  requested  instrocnop  that  it  was 
not  required  to  maintain  foot  Bttrmps  upon  its 
engines  or  tenders  k«Id  properly  refnaed.— St 
Louis  Southwestern  Ry.  Oo.  of  Texaa  t.  MartiD, 
181  S.  W.  405. 

I  125  (Mo.App.)  A  master  who  has  exercised 
ordinary  care  to  furnish  a  reasonably  safe  ap- 
pliance is  not  liable  for  injuries  resulting  from 
it  becoming  defective  while  in  use,  unless  he 
should  have  known  of  the  defect  by  exercising 
ordinary  care  for  a  sufficient  time  to  have  en- 
abled him  to  remove  it— Cabanne  v.  St.  Louis 
Car  Co.,  161  S.  W.  597. 

An  employer  who  undertakes  to  construct  and 
fomish  an  appliance  need  not  as  a  condition  to 
liability  for  defects  therein,  be  given  notice  of 
a  defect  which  he  could  have  discovered  by  ex- 
ercising ordinary  care  In  constructing  the  ap- 
pliance.— Id. 

§125  (Tex.  Civ.  App.)  Where  defendant's 
switching  foreman,  directing  the  rannmg  of 
cars  In  the  nighttime  at  the  rate  of  10  miles 
an  hour,  failed  to  know  the  condition  of  the 
track  on  which  they  were  run,  whereby  there 
was  a  collision  injuring  a  switchman,  the  de- 
fendant was  liable,  irrespective  of  whether  the 
foreman  actually  gave  the  signal  to  go  at  tiiat 
rate  or  not.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Leabo,  161  S.  W.  382. 

{  129  (Tez.Clv.App J  That  a  brakeman,  on 
the  breaking  loose  ol!  cars,  exposed  himself  to 
danger  in  an  attempt  to  catch  them  to  ase  the 
brakes,  and  was  thrown  therefrom  when  they 
struck  a  stationary  one,  did  not  break  the  caus- 
al connection  between  the  negligence  of  ^the 
railroad  company,  in  furnishing  insuflicient 
■  couplers  and  defective  tracks,  and  the  injury^ 
Ft  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S.  W. 
1083. 

<C)  H«tbad«  of  Work,  RnlM*  n<  Orders. 

S  137  (Ky.)  While  a  railroad  brakeman  as- 
sumes the  risks  and  hazards  arising  from  usual 
and  ordinary  jerks  incident  to  the  operation  of 
the  train,  yet  if  he  is  killed  or  injured  as  the 
result  of  an  unusual  and  unnecessary  Jerk  so 
violent  as  to  show  want  of  ordinaiy  care,  a 
recovery  may  be  had.-'LoalsvUle  &  N.  R.  Co. 
V.  Strange's  Adm'z,  161  S.  W.  239. 

(D>  Wnrnlns  B.aA  ImBtraetlBV  Servant. 

§  150  (Mo.App.)  If  a  danger  is  one  not  or- 
dinarily incident  to  the  service,  and  the  em- 
ployer knows  it,  he  is  negligent  for  failing  to 
warn  the  employ^;  otherwise  in  case  of  nonob- 
vions  dangers.— Braden  v.  Chicago,  B.  &  Q.  R. 
Co..  161  S.  W.  279. 

S  155  (Mo.App.)  If  a  danger  is  obvious  to 
one  of  ordinary  intelligence  and  can  be  appre- 
ciated by  him,  the  employer  is  not  bound  to 
warn  a  servant  thereof. — Braden  t.  Chicago, 
B.  &  Q.  R.  Co.,  101  S.  W.  279. 

(E!)  Fellow  Servant*. 

«j  198  (Ky.)  Servants  placing  running  boards 
ji^a  railroad  car  are  not  fellow  servanta  with 


a  carpenter  engaged  In  repairing  the  floor, 
where  the  two  acted  entire^  independently. — 
Louisville  &  N.  R.  Co.  v.  Moore,  161  S.  W. 
1129. 

§  190  (Ky.)  Servants  in  cliarse  of  different 
coal  cars  in  a  mine  are  not  fellow  servants.— 
Stearns  Goal  &  I>nmbw  Oo.  v.  Toggle,  181  8. 
W.  1112. 

(F)  Bielca  Assnincil  by  Servant. 

1 203  (Ky.)  The  d^eDaei  of  contribvtwy  n^ 
ligence  and  aasnmed  riak  are  distinct,  tlie  doc- 
trine of  assumed  risk  resting  apon  an  agree- 
ment by  the  servant  that  the  master  shall  not 
be  liable  for  an  injury  ordinarily  incident  to  the 
service,  or  arising  from  a  known  and  obvious 
danger.— Cincinnati,  N.  O.  ft  T.  P.  I^.  Co.  T. 
GoldstoD,  161  S.  W.  246. 

S  206  (Ky.)  An  employ^  assumes  all  of  the 
ordinary  risks  incident  to  bis  employment — 
Cindnnatl,  N.  O.  ft  T.  F.  By.  Co.  v.  Goldston, 
161  S.  W.  246. 

S206  (Mo.App.)  One  employed  by  a  railroad 
company  to  mow,  with  a  machine  and  by  band, 
a  part  of  its  right  of  way  assumed  the  risk 
of  injury  to  his  team  by  one  of  the  horses 
falling  into  a  ditch  on  the  right  of  way.— Brad- 
en V.  Chicago,  B.  ft  Q.  R.  Co.,  161  3.  W.  279. 

S  200  (Tez.)  An  experienced  engineer  Arid  to 
have  assumed  riak  of  injury  where  base  on 
which  engine  rested  was  too  hi^h,  the  space 
between  the  base  and  the  wheel  pit  too  narrow, 
the  pit  was  iosafficiendy  guarded,  and  the  floor 
was  slippery,  canaed  by  oil  dropped  by  himself. 
—Snipes  v.  Bomar  Cotton  OU  Co.,  161  8.  W.  1. 

§217  (Ky.)  An  employ^  assumes  all  risks  of 
which  he  may  know  in  the  exerdse  of  ordinary 
care,  but  he  does  not  assume  latent  risks. — Cin- 
rinnati.  N.  O.  ft  T.  P.  I^.  Co.  v.  Goldston,  161 
S.  W.  246. 

8  217  (Ky.)  If  the  miner's  own  work  made  the 
room  dangerous  and,  knowing  of  the  danger, 
he  remained  therein,  he  assamed  Uie  risk.— 
Cooke-Jellico  Coal  Co.  v.  Richardson's  Adm*z, 
161  S.  W.  037. 

1217  (Tex.Civ.App.)  A  servant,  who  knew  and 
fully  appreciated  the  danger  involved  in  the  use 
of  a  wrench  so  defective  as  to  slip,  while  he 
was  endeavoring  to  loosen  a  nut,  yet,  who  fthose 
such  a  wrench  when  he  might  have  choaen  one 
without  defect  and  which  would  not  have  slip- 
ped, assumed  the  risk  of  injury  from  the  de- 
fect.—^litt  y.  FroBtJohnson  liOndMr  Oa  of 
Texas.  361  S.  W.  421. 

§  226  (Ky.)  An  employ^  does  not  aasnme 
risks  created  by  the  master's  negligence. — Cin- 
cinnati, K.  O.  ft  X.  P.  By.  Co.  V.  Ooldatoa, 
161  S.  W.  246. 

(G)  Contrlbntorr  Hevltvenee  of  Servmat. 

8  233  (Tex.Civ.App.)  Where  a  master  fnmUi- 
ed  a  servant  wrenches  free  of  defects  and  rea- 
sonably safe  for  use,  and  the  servant,  instead  of 
using  one  of  them,  cbose  and  used  a  defective 
wrench,  the  master  discharged  hla  duty. — Pmitt 
V.  Frost-Johnson  Lumber  Co.  of  Texas,  161  S. 
W.  421. 

8  243  (Tenn.)  Servant's  noncompliance  wiUi 
the  master's  rule  forbidding  any  one  to  come  in- 
to a  mining  shaft  without  giving  notice  thereof 
by  signal  held  negligence,  defeating  any  recov- 
ery for  hia  death  from  a  block  falling  in  the 
Ethaft— American  Zinc  Co.  v.  Smith,  101  S.  W. 
494. 

§  247  (MouApp.)  That  an  employe  when  in* 
jured  was  running  an  automobile  in  exceaa  of 
the  statutory  speed  limit  will  not  bar  recovery, 
unless  such  negligence  proximately  contributed 
to  his  injury.— Cabanne  v.  St  Loiiia  Car  Co., 
161  S.  W.  597. 

-g  248  (Tex.Civ.App.)  In  a  car  repairer's  ao- 
tion  for  injuries  after  he  had  jumped  from  cars 
on  a  side  track  and  ran  in  front  of  an  engine 
on  a  parallel  track,  held,  ou  the  facts,  that 
those  ut  charge  of  the  engine  could  not  antidr 
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inte  Injnxy  to  plaintiff  as  probable  tuitil  it  ap- 
peared that  be  was  neariag  the  track  wltbont 
knowing  of  the  engine's  approach.— Internation- 
al &  O.  N.  B.  Co.  V.  Walters,  IGl  S.  W.  »ie. 

(H)  Aetlomv. 

C250IA  [New,  vol.  16  Key-No.  Series}  (Ey.) 
where  a  genial  allegation  of  negligence  is 
safficient  in  the  coarts  of  a  state,  such  allega- 
tion is  good  in  an  action  nnder  the  federal  Em- 
ployers*^ Liability  Act— Louisville  ft  N.  B.  Oo. 
T.  Stewart's  Adm'x,  161  8.  W.  6ST. 

1 256  (Tex.)  Petition  insufficient  ai  faU- 
ing  to  snow  npon  wliat  ground  recoTexy  ynm 
Bou^t.— Solpee  t.  Bomar  Cotton  Oil  Co.,  101 
S.  W.  1. 

fi  258  (Mo.App.)  Allegations,  in  an  action  for 
injuries  by  the  steering  gear  of  an  automobile 
coming  apart  and  caowig  a  et^islon  while 
plaintiff  was  demonstrating  for  defendant,  that 
the  injuries  were  the  direct  result  of  defendant's 
negligence  in  famishing  a  car  with  defective 
steering  apparatus,  grounded  the  action  on  neg- 
ligence in  not  originally  famisliing  a  reasonably 
safe  appliance,  and  hence  need  not  allege  that 
defendant  Bhould  have  known  of  the  defect. — 
Cabanne  v.  St.  Louis  Car  Co.,  161  S.  W.  B97. 

§  265  (Ky.)  An  employ^,  suing  under  the  fed- 
eral Employer's  UaAililT  Act  for  personal  in- 
jorics,  has  the  burden  of  showing  uiat  defend- 
ant's employes  were  guilty  of  negligence  caus- 
ing his  injury.— Cincinnati,  N.  O.  ft  T.  P.  By. 
Co.  V.  Goldston,  161  S.  W.  246. 

§  265  (Mo.App.)  The  presumption  that  an  em- 
ployer did  his  duty  with  respect  to  fumisliiiig 
a  reasonably  safe  appliance  Is  not  concludve. 
-Cabanne  v.  St  Louis  Car  Co.,  161  S.  W.  597. 

S  265  (Tex.av.App.)  Acts  31st  Leg.  (1st  Ex- 
tra Sees.)  c.  10  (Bev.  Civ.  St.  1911,  art  6649). 

Eroviding  that  the  damages  shall  be  diminished 
1  proportion  to  the  amount  of  negligence  at- 
tributable to  a  plaintiff,  did  not  abrogate  the 
rule  placing  the  burden  of  proving  contributoi? 
negligence  upon  defendant. — St.  Louis,  B.  &  M. 
By.  Co.  V.  Vernon,  161  S.  W.  84. 

1 274  (Tex.CiT.App.)  Where  the  railroad 
company  claimed  that  a  bralceman's  failure  to 
jump  from  wild  cars  was  contributory  negli- 
gence, evidence  that  it  would  have  been  dan- 
gerous to  have  jumped,  under  the  circumstanc- 
es, was  admissible.— Ft.  Worth  Belt  By.  Co.  v. 
Cabell,  161  S.  W.  1083. 

S  276  (Ky.)  Evidence  held  insufficient  to  show 
that  the  master's  negligence  in  faillog  to  proper- 
ly support  the  roof  of  a  mine  and  in  allowing 
one  of  tlie  props  to  be  taken  from  near  the  place 
of  the  accident  was  the  proximate  cause  of  the 
injury.— Cooke-Jelli  CO  Coal  Co.  v.  Bichardson'e 
Adm'x,  161  S.  W.  537. 

1 276  (Ey.)  In  an  action  under  the  federal 
Employer's  Liability  Act  for  the  death  of  an 
engmeer,  evidence  held  not  to  show  the  negli- 
gence of  the  rear  flagman  in  applying  tlie  emer- 
gency air  brake.— Louisville  &  N.  B.  Co.  v. 
Stewart's  Adm'x,  161  S.  W.  557. 

$  276  (Tex.Civ.App.)  Evidence  in  an  action 
for  injuries  to  an  engineer  in  a  collision  of  bis 
train  with  another  standing  on  the  main  track 
held  to  sustain  a  finding  that  negligence  in  not 
having  the  other  train  on  siding,  or  in  not 
wandng  plaintiff  that. the  main  track  was  ob- 
stmeted  end  turning  the  switch  for  the  sid- 
ing, was  the  proximate  cause  of  plaintiff's  in- 
jury.—St  Louis,  B.  ft  M.  Ry.  Co.  T.  Vernon, 
161  S.  W.  84. 

S278  (Ey.)  In  an  action  under  Aie  federal 
Employers*  Liabilitv  Act  for  the  death  of  an 
engineer,  evidence  held  to  show  that  the  con- 
ductor was  negligent  in  giving  signals  to  the 
engineer.— Louisville  ft  N.  B.  Go.  v.  Stewart's 
Adm'x,  161  S.  W.  567. 

1278  (Tex.CiT.App.)  Evidence  in  an  engi- 
neer's action  for  injuries  in  a  collision  of  his 
train  with  another  standing  on  tfae  main  track 


at  a  station  Aeli  to  sustain  a  finding  of  de- 
fendajit's  negligence  in  failing  to  have  the  other 
train  on  the  side  track,  or  if  not.  In  failing 
to  want  plaintiff  tliat  the  main  track  was  ob- 
structed, and  in  not  turning  the  switch  for  the 
side  track.— St.  Louis,  B.  &  M.  By.  Co.  t.  Ver- 
non, 161  S.  W.  84. 

S  278  (Tex.CiT.App.)  In  a  brakeman's  action 
for  injuries,  evidence  held  sufficient  to  show 
that  by  use  the  outer  top  edge  of  a  step  on  a 
tender  had  worn  off,  so  uat  instead  of  present- 
ing a  square  edge  on  top  it  slanted  downward. 
—St  Louis  Southwestern  By.  Ca  of  Texas  v. 
Martin.  161  S.  W.  406. 

In  a  brakeman's  action  for  injuries  by  slip- 

Sing  a  worn  step  on  the  tender  while  attempt- 
ig  to  board  after  opening  a  gate,  evidence  held 
Bumcient  to  show  that  at  the  time  of  bis  injury 
he  was  in  the  dischaige  of  his  du^.— Id. 

Evidence  held  sufficient  to  show  that  such  step 
was  provided  for  the  use  of  employes  in  going 
upon  the  tender  and  traln^Id. 

$281  (Ky.)  Evidence,  In  an  experienced  min-- 
er's  action  for  injuries  from  the  falling  of 
slate,  held  to  sustain  a  finding  that  at  the  time 
of  the  accident  plaintiff  was  digging  coal  tfom 
the  entry  stump,  contrary  to  tne  rules  of  the 
mine,  and  that  his  own  negligence  was  the 

Jroximate  cause  of  his  inJary^Sams  t.  Oray, 
61  S.  W.  653. 

S  285  (Mo.App.)  In  an  action  for  injuries  by 
the  steering  gear  of  an  automobile  which  plain- 
tiff was  demonatratinK  for  defendant  coming 
apart  and  causing  a  coLlision  with  a  tree,  wheth- 
er the  injury  was  caused  by  the  defective  steer- 
ing gear  or  by  the  e:q)]o8ion  of  a  tire  held  a 
jury  question.— Cal>amie  v.  St  Louis  Car  Co., 
161  8.  W.  597. 

S  285  (Tex.CiTjipp.)  In  a  personal  injury  ac- 
tion by  a  railroad  brakeman,  the  question 
whether  the  employer's  negligence  was  the  prox- 
imate cause  of  the  injury  held  nnder  the  CTi- 
dence  fw  the  Jurr.— Ft  Worth  Belt  By.  Co. 
T.  Cabdl,  161  8.  W.  1088. 

J  286  (Ky.)  Whether  a  jerk  by  which  plain- 
tiff's decedent  was  thrown  from  his  train  and 
received  injuries  from  which  he  died  was  an  un- 
usual and  unnecessary  one  showing  negligence 
AeW  for  the  jury.— Louisville  &  N.  B.  Co.  v. 
Strange'B  Adm'x,  161  S.  W.  289. 

I  286  (Tex.Civ.App.)  Whether  the  outer  step 
on  a  tender  which  was  worn  so  as  to  slant 
downward,  instead  of  presenting  a  square  edge 
on  top,  made  it  more  likely  that  one's  foot 
would  slip  therefrom,  and  wnether  its  mainte- 
nance in  such  condition  was  negligence,  held 
questions  for  the  jury.— St  Louis  Soutbwestem 
Ey.  Co.  of  Texas  v.  Martin,  161  S.  W.  406. 

§  286  (Tex.Civ.App.)  In  a  car  repairer's  ac- 
tion for  injuries  by  being  struck  by  an  ei^ne, 
held,  on  the  evidence,  that  the  question  whether 
the  engineer  saw  plaintiff  on  the  side  of  the 
car  from  which  he  jumped  and  ran  in  front  of 
the  engine  was  for  the  jury.- International  ft 
G.  N.  R.  Co.  V.  Walters,  161  S.  W.  916. 

S  286  tTex.Civ.App.)  On  injury  to  a  brake* 
man,  thrown  ttom  wild  cars  which  had  ccHne 
uncoupled,  the  question  of  the  master's  negli- 
gence in  furnishing  insufficient  couplers  and  in 
maintaining  defective  tracks  held  for  the  jury. 
—Ft.  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S.  W. 
1083. 

1288  (Ky.)  Evidence  held  to  make  it  a  jury 
question  whether  the  jerking  of  a  train  was 
only  the  ordinary  movement  of  the  train,  the 
risk  of  which  plaintiff  assumed. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Goldston,  161  S.  W.  246. 

S  289  (Mo.App.)  In  an  action  for  injuries 
by  the  steering  gear  of  an  automobile  furnished 
to  plaintiff  for  demonstrating  coming  apart  and 
causing  a  collision  with  a  tree,  whether  plain- 
tiff was  guilty  of  contributory  negligence  in 
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esweding  the  speed  limit  held  a  laiy  qnestioiL 
— Gafaume  t.  8L  Louis  Car  C3o.,  ml  B.  yf.  S97. 

Whether  plaintiff's  negllgenee  in  ninninK  the 
aatomobile  abore  thb  statntoiT  speed  limit  prox- 
imately contributed  to  his  Injoxy  held  a  jm? 
qoesticm.— Id. 

1 2S9  (TexCiT.App.)  Evidence  in  an  action 
by  a  raUToad  encriaeer  for  injuries  in  a  colli- 
sion of  hia  train  with  train  on  the  main  track 
at  a  station  Aeld  not  to  i^ow  plaintiff's  con- 
tribotory  nei^Eigence  as  a  matter  of  law  in  as- 
sumlng  the  track  was  dear  because  the  switch 
Urjrat  was  white.— St  Iiouis.  B.  &  M.  By.  Co. 
V.  Vernon,  161  S.  W.  84. 

1 289  (Tex.GiT.App.)  On  evidence,  in  a  car 
repairer's  action  for  personal  injuries,  held, 
that  it  was  for  the  jory  to  say  whether  defend- 
ant's employ^  on  the  engine  which  struck 
plaintiff  exerciaed  ordinary  care  to  prevent  the 
injury,  and,  if  they  did  not,  whether  their  ex- 
ercise of  such  care  could  have  averted  the  in- 
jun.— Tntemational  &  O.  N.  B.  Oo.  t.  Walters, 
161  S.  W.  916. 

1 29 1  (Ey.)  Where  the  negligence  in  issue  in 
a  conductor's  action  for  tojuries  was  defective 
step  of  a  caboose  and  sadden  jerk  of  the  train, 
an  instmctioD,  which  conpied  with  the  latter 
negllfrent  act,  negligence  of  the  engineer  in 
starting  before  receive  a  ^gnal,  was  errone- 
ous.—(^dnnatl,  N.  O.  £  T.  F.  By.  Co.  T.  Oold- 
ston,  161  S.  W.  246. 

}293  (Ey.)  Instructiona  in  an  action  for  in- 
juries from  the  sudden  jerking  of  the  train 
should  have  used  the  terms  "violent,  unusual, 
and  nnuecessarv,"  In  characterising  the  jerk, 
instead  of  "quick,  violent,  sudden,  and  unusnal. 
-Cincinnati,  N.  O.  St  T.  P.  By.  Co.  v.  Gold- 
ston,  161  S.  W.  246. 

The  court  having  submitted  in  one  instruc- 
tion the  issue  of  the  sudden  jerk  of  the  train, 
it  was  confusing  to  sabmit  the  same  oaestion 
in  a  Bsoond  instnietion  also  snbndtting  the 
question  ot  a  defective  step.— Id. 

8  293  (Ifo.App.)  An  instruction,  in  an  action 
for  the  death  or  an  employ^,  held  to  contain 
incoBststoit  statements  as  to  the  duty  of  the 
employer  to  provide  a  reasonably  safe  place 
to  work.— Marques  v.  Koch.  161  8.  W.  648. 

An  instruction,  in  an  action  for  the  death  of 
an  employ^,  AeM  to  erroneously  submit  the  is- 
sue of  the  employer's  reasonable  care  In  view 
of  fbt  evidence  of  the  usual  way  adopted  by 
others  engaged  in  a  sfmflar  btisiness.— Id. 

8  293  (Tex.Civ^pp.)  In  a  brakeman's  action 
for  injuries  from  a  defective  step  on  the  tender, 
Instruction  held  not  objectionable  as  authoriz- 
ing a  verdict  for  plaintiff,  even  though  defend- 
ant had  e»Tcised  ordinary  care  to  furnish  a 
proper  step  and  keep  it  m  repair.:-St  Lonis 
Southwestern  By.  Co.  of  Texas  v.  Martin,  161 
8.  W.  406. 

8  295  (Ky.)  Where  there  was  more  evidence 
that  the  jerk  of  a  train  wss  only  an  ordinary 
movement  than  that  it  was  violent  and  unneces- 
sary, the  court  should  have  instructed  upon  the 
mieation  of  assumed  risk.— Cincinnati,  N.  O.  & 
T.  P.  By.  Co,  V.  Goldston,  161  S.  W.  ?46. 

6  295  (Tex.Giv.App.)  When  plaintiff  seeks  a 
recovery  upon  the  Issue  of  discovered  peril  as 
well  as  upon  other  theories,  charges  on  assum- 
ed risk  should  be  limited  to  be  considered  only 
upon  the  other  theories,  as  such  defense  can- 
not he  urged  to  defeat  liability  arising  by  reason 
of  discovered  periL — International  a  G.  N.  B. 
Co.  V.  Walters,  161  S.  W.  918. 

S  296  (Ky.)  An  instruction  submitting  the  is- 
sue of  contributory  negligence  must  chaise  that 
it  was  the  duty  of  the  brakeiusD  to  perform 
his  duties  in  a  reasonably  safe  way  and  exercise 
the  care  of  an  ordinarily  prudent  person  under 
like  circumstances.— Nashville,  C.  &  St  K  B. 
Co.  V.  Banks,  161  S.  W.  554. 

8  296  (Tex.Civ.App.)  In  cer  repairer's  action 
for  personal  injuries,  instruction  as  to  duty  of 
defendant's  employes  after  discovering  his  peril 
held  not  without  support  in  the  evidence,— In- 


ternational &  G.  N.  B.  Co.  T.  Walters,  161  S. 
W.  916. 

When  plaintiff  seeks  a  recovery  upon  tlie  is- 
sue of  discovered  peril  as  well  as  npon  other 
theories,  chaives  on  contributory  negligence 
should  be  limited  to  be  considered  oidy  upon 
the  otlier  theories  as  such  def«ue  cannot  be 
urged  to  defeat  UaUUty  arUng  by  ream  of 
discovered  periL — Id. 

nr.  UABUJTiEB  fob  mtxmm  to 

TKnUD  PEBSOMa 
(B)  Work  •!  Iia«0»em«eBt  CwattMMB. 

8318  (EV.)  U  one  maUng  a  zailroad  cnt 
was  an  independent  contractor,  over  ^om  tt« 
company  had  no  control,  he  alone,  and  not  tbe 
company,  was  responsible  for  a  trespass  com- 
mitted oy  him  in  dnim^g  earth  on  plaintiff's 
land.— LoniSTille  Bj.  Oo.  T.  ^^glBbm*  161  S- 
W.  209, 

8  319  (Kjf.)  Where  blasting  operations  on  a 
railroad  right  of  way  casting  material  on  plsin- 
tilfs  adjoining  property  were  necessary  in  tlie 
execution  of  a  oontraet  for  the  Improvement 
and  such  as  would  nataraUy  result  in  hijury  to 
plaintUTs  property,  even  If  done  with  onHnary 
care,  the  railroad  company  could  not  escape  11a- 
Ullty  because  the  work  was  performed  by  in- 
depoident  contracton^l«exlnfton  &  B.  By. 
Oo.  T.  Baker.  161  8.  W.  2287^ 


V.  IHTEBFEBENOE  WITH  THE  _ 
I.ATIOK  BT  THIBD  PEB802CS. 

(A)  OlTll  LfAbllltr. 
8340  (Ark.)  In  an  action  by  one  insurance 
company  against  another  allegations  charging 
interference  with  plaintiff'B  employes  held  not 
to  state  a  caose  of  action.— Arkansas  life  Ins. 
Co.  T.  American  Mat  Ufe  Ins.  Go^  lAL  S.  W. 
138. 

MATERIALITY. 

See  Alteration  at  Instnunents,  81  4^  & 

MAYHEM. 

8  1  Crex.Cr.App.)  Under  the  statute  provid- 
ing that  to  maim  tm  to  willfully  and  maliciously 
deprive  of  an  ear,  ate-  the  injury  most  M 
done  irilUolly  and  msHdously,  and,  if  it  arissa 
from  a  sudden  attack  without  |g«neditated  de- 
sign, the  offense  is  not  maiming^Key  v.  State, 
161  S.  W.  121. 

Where  tiie  statnte  prohibits  an  injury  to  a 
member,  snch  aa  an  ear,  etc.,  iMcii  Aragnres 
the  person,  the  whole  member  need  not  be  de- 
tached to  constitute  the  offense,  but  a  sever- 
ance of  only  a  small  part,  wiiidi  does  not  dis- 
figure the  person  and  could  only  be  discovered 
by  close  examination,  is  not  an  offense.— Id. 

An  act  is  "willful"  within  tbe  statute  if  it 
committed  with  evil  intent,  with  l^al  malice, 
and  without  reasonable  ground  for  bdieving  the 
act  to  be  lawful  or  legal  Justification,  a^  Is 
"malicious"  if  committed  in  a  state  of  mind 
showing  a  heart  fatally  bent  on  mischief. — Id. 

If  a  maiming  occurred  under  the  immediate 
influence  of  sudden  psBsion  aroused  by  adequate 
cause,  such  as  an  assault,  tbe  Issue  of  simple 
assault  by  accused  would  not  be  in  the  case, 
though  accused  only  intended  to  commit 'a  mm- 
ple  assault;  Pen.  Code  1911,  art  GO,  prodd- 
ing that  If  one  intending  to  commit  a  misde- 
meanor shall,  throngh  ndstake,  comadt  a  fidony 
he  shall  rec^ve  tiie  lowest  pnidshment  for  the 
felony.— Id. 

§2  (Mo.)  Self-defense  may  be  available  to  a 
chanre  of  mayhem.~-State  v.  Bunyard,  161  8. 
W.  756. 

8  4  (Mo.)  An  Information  which  alleged  that 
accused  feloniously  assaulted  prosecutor  with  a 
knife,  and  of  his  malice  aforethought  cot  and 
slit  the  nose  of  prosecutor,  with  intent  to  malm 
and  disfigure  him,  sufficiently  charges  the  of- 
fense of  mayhem,  under  Bev.  St  1909L  I  4480L 
-State  T.  Bnnyard*  161  &  W.  766. 
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INDJBX-DIOSST 


1 6  pfo.)  Where  the  evidence  nlies  die  to* 
me  of  Mlf-defetue,  tbe  conrt  must  aa  required 
b7  Ber.  St  1909,  f  6231.  submit  it  to  tbe  jarj. 
— Stete  T.  Bnnyard,  161  8.  W.  766. 

Ao  inatmction  that,  if  accused  Bought  or 
tironxbt  on  tiie  difficalty  or  volaat&rilr  entered 
into  It,  he  could  not  jiutlfjr  himself  under  the 
law  of  self-defense  is  erroneoos,  for  not  stating 
the  intention  with  which  accused  entered  into 
the  difflcnlty.— Id. 

On  a  trial  for  maybem.  an  Inatmction  on 
wlf-defNiae  nnanthonied  under  the  e^- 
dence.— Id« 

On  proaecntion  tor  mayhem,  In  an  aasault  on 
a  school-teacher  who  was  conducting  an  enter- 
tainment In  the  achoolhouae,  the  court  must 
presume,  in  the  absence  of  a  contrary  showins, 
that  Bev.  St.  1909,  1 10.784,  had  been  compU^ 
with,  and  that  tbe  teacher  had  tbe  right  to 
eject  dlatnrbraa^Id. 

MAYOR. 

See  Oontempt,  |  8& 

MEASURE  OF  DAMAGES. 

See  Dunagea,  U  10^-134. 

MECHANICS'  LIENS. 

Sea  Bankruptcy,  1 192;  Sulno^tioii,  i  S4. 

n.  RIGHT  TO  XIEir. 

<B)  Mrrleas  BeaAered  and  Material*  Fav* 

nfabed. 

1^  (Ky.)  One  who  rented  a  hoisting  engine 
to  contractors  was  not  entitled  to  a  lien  for 
m<3i  rent,  under  Ky.  St  i  240S.  giving  one  who 
fnmishea  "materiala"  a  Ifen.— Henry  Bickel  Co. 
T.  Natiooel  Snretjh  Go^  161  S.  W.  HIS. 

m.  PBOOEEDnros  to  pebfeot. 

I  133  (Tenn.)  Under  a  buUdiog  contract,  in- 
cluding the  installing  of  a  sprinkler  system,  to 
be  approved  by  the  State  Inapection  Bureau, 
tbe  building  is  not  completed,  aa  regards  the 
time  for  filing  notice  of  lien,  till  the  work  re- 
qnired  by  the  bureau  on  its  lospection  Is  done. 
— Harris(m  t.  Knaffl,  161  S.  W.  1003. 

Within  the  statute  giving  materialmen  SO 
daya  from  completion  of  the  woric  prorrided  by 
the  contract  within  which  to  file  notices  of 
lieiu,  they  have  SO  days  from  completion  of  the 
work  as  enlarged  by  amendment  of  tbe  contract 
between  tbe  owner  and  contractor,  though  part 
of  their  material  was  furnished  before  such 
amendment  and  all  irf  it  was  for  tbe  work  pw- 
▼ionaly  provided  for  by  the  oontraet—Id. 

MEETINGS. 

See  Schools  and  School  Districts,  f  60, 

MEMORANDA. 

See  Wltnenea.  |  2S7. 

MENTAL  CAPACITY. 

See  Wllla,  H  47-68,  829. 

MENTAL  SUFFERING. 

See  TalegiapbB  and  Telepbonea,  ||  68»  71,  74. 

MINES  AND  MINERALS. 

See  Master  and  SerranL  «  8^  199,  217.  243, 
276.281;  Pardtlon»|  114;  Tendor  and  Put- 
chaser,  i  176. 

n.  TITItE,  CONVEY AHOEB,  AMD 

CONTBAGTS. 
(O)  I<emaeBa  Ueenses.  and  Oontraataa 

1 64  (Ark.)  Where  mining  leasee  leased  the 
proper^  for  a  term  extenduig  heyaoA  bis  term, 


Md,  that  his  lessee  was  an  assignee  of  the 

original  lease  and  not  a  snbleasee.— Pennaylm^ 
Mining  Co.  r.  Bailey,  161  S.  W.  200. 

An  assignee  of  a  mining  lease  was  liable  to 
tbe  original  leasor  for  the  stipulated  royalty.— Id. 

S  83  (Mo.App.)  Mining  licensees,  though  hav- 
ing Qo  estate  or  interest  in  tbe  land,  mines,  or 
minerals,  Md  to  have  snbstantlal  rights  which 
tbe  law  would  protect,  and  of  which  they  could 
not  be  dMirired  at  will  or  arbitrarily.  In  tbe 
absence  of  any  substantial  ▼iolatitm  by  them  of 
the  license.— Gates  v.  Steckel.  161  S.  W.  1185. 

S  84  (Mo.App.)  Under  a  license  to  mine  on 
certain  lands.  heU  tiiat  there  had  been  no  such 
substantial  violations  of  tbe  terms  and  condi- 
tions thereof  by  the  licensees  as  justified  tbe  li- 
censors in  declaritut  a  forfeiture,  and  a  court 
of  eqnlbr  would  uerefore  set  tbe  forfeiture 
aside^ates  t.  Steckel.  161  S.  W.  1186. 

Where  mining  licensors,  although  aware  ^t 
licensees  were  not  doing  continuous  mining, 
made  no  complaint  uotU  at  least  a  week  after 
the  resumption  of  active  mining  ojterations, 
held  Uiat  they  could  not  then  declare  a  foxfel< 
ture  for  the  past  default— Id. 

MISTAKE. 

See  Acoount  Stated,  I  12 ;  Adverse  Possession, 
ieS;  Sills  and  Notes,  f  102;  Deeds.  {  69; 
Reformation  of  Instmiaenta,  H  19.  So.  46: 
Sales,  186. 

MODIFICATION. 

See  Oontxacta,  U  288-2»^ 

MONEY  LENT. 

f  •  (Ky.)  A  petition  held  to  state  a  cause  of 
action^— Cnhren,  Dodge  &  Maltby  t.  Faxnen* 
Bank  of  BatUTGounty.  161  8.  W.  1127. 

MONEY  RECEIVED. 

See  Pftyment,  H  82-88;  Pleading  I  867; 
Salea.)  891;  vendor  and  Fnrdiaser.  |  848. 

S  I  (Ho.App.)  An  action  for  money  had  and 
received  lies  for  money  which  in  equity  and 
right  defendant  ought  to  refund,  for  money  paid 
by  mistake,  or  got  through  imposition,  express  or 
implied,  or  an  undue  advantage  tafcui  of  plain- 
tUrs  situation,  contrary  to  laws  made  for  the 
protection  of  persons  under  the  circumstances, 
and  is  l^vored.— St  Louis  Sanitary  Co.  t.  Reed, 
161  S.  W.  315. 

S  17  (Mo.App.)  The  petition  in  an  action  for 
money  had  and  received,  which  defendant  claim- 
ed was  paid  him  for  services,  should  have  set 
forth  the  rdation  of  the  parties  and  the  con- 
tract or  wrong  out  of  which  tbe  cause  of  ac- 
tion arose:  it  not  being  one  on  an  account.— St 
Louis  Sanitary  Oo.  v.  Heed,  161  S.  W.  816. 

{  18  <Mo.App.)  In  an  action  for  money  bad 
and  received,  which  defendant  claimed  was  paid 
him  by  plaintiff  for  his  services,  it  was  error  to 
bold  tiiat  the  harden  at  tbe  outset  and  by  tiu 
pleadings  Tras  on  defendant— St  Louia  Sanitary 
OoTTrReed,  161  S.  W.  316. 

MONOPOLIES. 
X.  vaxiditt  aztd  effect  or 

GBAMTS. 

12  (Tenn.)  Under  Const  art  1,  |  22,  f oi^ 
bidding  perpetuities  and  monopolies,  the  L^sla- 
ture  cannot  confer  upon  a  municipality  tbe 
power  to  grant  an  exclusive  franchise  for  the 
conduct  of  a  business  which  is  of  common  right. 
— Noe  V.  Town  of  Morristown.  101  8.  W.  4Sf. 

EL  TKTJSTS  AMD  OTHER  COMBIVA- 
TIOR  ■  JH  BEBTKAUTT 
.   OF  T&ADE. 

1 12  rFex.CaT.App.)  A  contract  by  which 
plalntU^  In  considerati<&  of  the  execution  of 
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certain  notes  in  his  favor  by  other  moving  lec- 
ture concerns,  agreed  to  discontinue  bis  busi- 
neSB  and  warrant  that  do  ebowhouBe  besides 
those  existing  should  open  in  the  town  for  a 
^certain  period  held  to  violate  the  Anti-Trust 
Act  as  stated.— Grandall  v.  Scott,  161  8.  W. 
925. 

A  combination  in  violation  of  the  anti-tnut 
statute  is  void,  irrespective  of  the  common-law 
distinction  between  reasonable  and  unreason- 
able reatrictioas  oo  trade.— Id. 

MOOT  QUESTIONS. 

See  Appeal  and  Elrror,  |  781 ;  Certloiaii,  |  64. 

MORTGAGES. 

See  Chattel  Mortgages;  Oorporations,  {  482; 
Costs,  i  32:  Homestead,  1 146:  Husband  and 
Wife,  fil  171,  26S;  Plea&Dff.  f  423. 

I.  KEQUISITBB  AND  VAUDITT. 

(A)  Hatnre  mmd  Baaentlala  o(  Ooave^neM 
mi  SecnrltT. 

8  32  (Ark.)  A  deed  absolute  in  form  will  be 
construed  as  a  mortgage  if  the  proof  of  such  in- 
tent is  clear  and  convindng^Prickett  v.  WU- 
lianu,  161  8.  W.  1023. 

m.  CONSTBVOTIOK  AHD  OFEBA- 
TIOM. 

(A)  General  Riil«>  of  ConBtFVctlom. 

§  105  (Tex.Civ.App.)  A  deed  and  a  bill  of  sale 
with  a  mortgage  and  notes  simultaneoasly  exe- 
cuted by  the  grantee  as  security  for  the  pur- 
chase price  referring  to  the  same  subject-mat- 
ter held  but  one  act  and  to  be  couBtrued  as 
one  and  the  same  ajrreement. — Vinson  v.  W.  T. 
Carter  &  Bro..  161  S.  W.  49. 

IV.  BIGHTS  AND  LIABIUTIES  OF 
PARTIES. 

S  199  (Ark.)  Where  a  senior  mortgagee  was 
in  possession  as  tenant  of  the  administrator  and 
heir  of  the  deceased  mortgagor,  and  not  as 
mortgagee,  he  could  not  be  required  to  ac- 
count for  rents  and  profits  for  the  benefit  of  a 
junior  mortgagee.— Armistead  v.  Bishop,  161  S. 
W.  182. 

VI.  TRANSFER  OF  PBOFERTT  If  OBT. 
OAOED  OB  OF  EQDITT  OF 
BEDEBIFTION. 

1 280  (Mo.App.)  Though  a  deed  did  not  state 
directly  that  the  grantee  assumed  a  mortgage 
yet,  as  the  deed  mentioned  it  and  provided  that 
the  grantor  should  be  released  from  liability  for 
it,  it  amounted  to  an  assumption  by  the  gran- 
tee.—Greer  V.  Orchard,  161  8.  W.  876. 

{281  (Ark.)  Where  a  deed  recited  that  the 
consideration  was  a  certain  sum  in  cash,  and 
the  assumption  of  a  ¥400  mortgage  by  the 
grantee,  the  grantee  by  accepting  the  deed  im- 
pliedly promfaed  to  discharge  the  mortage.— 
Felker  v.  Rice,  161  S.  W.  1&. 

8  283  (Ark.)  A  grantee  assuming  a  mortgage 
on  the  premises  as  a  part  of  the  consideration 
was  a  surety  for  the  debt— Felker  v.  Rice,  161 
S.  W.  162. 

S  283  (Mo.App.)  Where  a  grantee  assumes  a 
mortgage,  not  only  does  he  become  the  principal 
debtor  between  the  parties,  but  the  mortgagee, 
after  notice  of  the  assumption,  must  ttoat  the 
grantee  as  the  principal  and  the  grantor  as 
surety.— Citizens'  Bank  of  Senath  v.  Douglass, 
161  S.  W.  601. 

§283  (Mo.App.)  Where  mortgaged  property 
is  conveyed  to  one  who  assumes  the  mortgage 
debt,  the  grantee  becomes  the  principal  and  the 
mortgagor  and  grantor  his  surety. — Greer  v. 
Orchard,  161  S.  W.  875. 

8  292  (Ark.)  Evidence  held  to  sustain  a  flnd- 
Ing  tliat  a  defendant  assumed  in  a  dt-cd  to  him- 
self to  discharge  a  mortgage  which  covered  part 
of  the  land.— Felker  v.  Rice,  161  S.  W.  162. 


X.-  FOBEOIiOSTTBE  BT  ACTION. 
(F)  PlendliiB  and  Bvldenctf. 

8  463  (Ark.)  Evidence,  in  an  action  to  fore* 
close  &  mortage,  held  to  abow  that,  at  the 
time,  the  mortgagee's  deed  to  the  mortgagor 
releasing  a  condition  in  a  prior  deed  was  exe- 
cuted and  deposited  in  a  bank  for  delivery 
when  the  mortage  was  paid,  there  was  no  time 
fixed  within  which  payment  should  be  made. — 
Brown  T.  Allbright,  161  S.  W.  1036. 

MOTION  PICTURES. 

See  iDjanctioa,  |  59. 

MOTIONS. 

See  Continuance,  I  33;  Criminal  Law,  f  1088; 
New^Trial.  »  106.  124.  167;  Plidinfc  ^ 
846-369:  Trial,  8  178;  Venue,  81  36-^/ 

MULTIFARIOUSNESS. 

See  Appeal  and  I^ror,  |  736. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  S$  172,  781 :  Cenaeterieit 

{  3:  Constitutional  liw,  S  115;  Contempt, 
136:  Counties;  Courts.  5  231 :  D.^Hlication ; 
Elections.  §  65;  Electricity.  §  1;  Eminent 
Domain.  S§  2,  119.  296;  Evidence,  83,  242; 
Injunction,  g  32S;  I-iccnscs,  §  6;  Monopolies, 
8  2;  llaihoads.  5§  76.  99.  236.  39S :  Schools 
and  Schnnl  r>istri<'(s;  Street  Railroals;  Wa- 
ters aiiii  Water  Cmisf^.  §  1S3. 

I.  OBEATION,  AI.TEBATIOH,  EXIST- 
ENCE, AKD  DISSOLUTIOIf. 

(A)  Incorporation  and   Incidents  ot  Bx- 
latenee. 

S  14  (Ter.Civ.App.)  Under  Sayles'  Ann.  Civ. 
St.  1S97,  art.  3S6a,  a  city  with  less  than  2.000 
inhabitants  could  not  be  lawfully  incorporated 
80  as  to  include  more  than  two  square  miles  of 
territory,  and,  an  att«npt  having  been  made 
to  do  it,  the  defect  could  not  be  cured  by  elim- 
inating the  excess. — Wilson  t.  Carter.  161  S. 
W.  411. 

S  15  (Tei.aT.App.)  Sayles*  Ann.  Civ.  St 
1897,  art  386b,  enacted  in  1885.  providing  for 
the  relinquishment  of  excess  territory  by  dties, 
held  only  to  apply  to  those  incorporated  prior 
to  1895.— Wilson  v.  Carter,  161  S.  W.  411. 

Sayles'  Ann.  Civ.  St  1807,  art.  386c  enacted 
in  1897,  and  validating  incorporati<ni  of  dtles 
which  had  included  more  than  two  square  miles 
of  territory  and  whose  city  councils  had  re- 
stricted the  limits  to  prescribed  bounds,  held  not 
applicable  to  a  city  so  incorporated  fn  1911. 

ReV.  Civ.  St  1911,  art  776.  validating  in- 
corporation of  cities  which  had  included  more 
than  two  square  miles  of  territory',  held  not  to 
apply  to  city  incorporation  proceedings  which 
were  subject  to  such  defect  but  which  bad  been 
dissolved  by  an  election  prior  to  the  taking  ef- 
fect of  the  act— Id. 

{  17  (Tex.Civ.App.)  Where  a  municipal  cor- 
poration was  illegally  incorporated  bo  as  to 
contain  more  than  two  square  miles  of  terri- 
tory but  with  less  than  2,000  inhabitants  in 
violation  of  Sayles'  Ann.  Civ.  St  1897,  art  3S6a. 
but  officers  were  elected  and  debts  incurred, 
it  was  a  corporation  de  facto.— Wilson  v.  Carter, 
161  S.  W.  411. 

U.  GOVEBWMEWTAIi  POWERS  AND 
FUNOTIOBS  nC  QENEBAIb 

S  63  (Mo.)  The  courts  may  inquire  into  the 
reasonableness  of  municipal  ordioaacea.— Union 
Cemetery  Ass'n  t.  Kansas  City,  161  S.  W.  261. 

m.  ISOIflI.ATIVE  OONTBOL  OF  MV- 
NIGIPAI.  ACTS.  BIGHTS.  ABD 
LIABIZJTIES. 

S  64  (Ky.)  The  extent  of  legislative  control 
over  municipalities  extends  as  far  as  is  essential 
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to  accomplish  a  reanlt  In  -which  the  state  has 
an  interest  In  Its  EOTeromentBl  capacity  bat 
not  so  as  to  deprive  the  monicipaUtr  of  discre- 
tion in  the  means  of  aecompUuiinj;  the  result 
— Eeoton  Water  Co.  t.  Git;  of  Covington,  161 
S.  W.  988. 

S  70  (Ky.)  The  establishment  of  a  water  sys- 
tem in  a  city  la  not  a  goTemmental  function  in 
which  the  state  can  have  such  an  interest  as 
would  give  it  power  to  compel  its  maintenance 
therein.— Kenton  Water  Co.  v.  City  of  Coving- 
ton, 161  S.  W.  988. 

{73  (Ey.)  Laws  1910,  c.  83,  requiring  any 
city,  l)efore  establishing  its  own  waterworks  in 
any  neighboring  town  annexed,  to  purciiase  the 
property  of  the  water  company  then  supplying 
such  town,  violates  Const  |  181.— K«iton  Wa- 
ter Co.  V.  aty  of  Covington,  161  S.  W.  988. 

IV.  PROOEEpniGS  or  oouwoir.  ob 

OTHER  OOVEBMING  BODY. 

(B)  OrdlnsBMs  and  Br-I<ftwa  Im  General. 

1 110  (Ky.)  The  pnblicatioD  of  an  ordinance 
of  the  city  of  the  fourth  class  by  typewrittoi 
handbills  was  a  saffielcnt  cmnpUance  with  Kj. 
St  I  S487.-Qeaser  v.  McLane,  161  8.  W. 

Ilia 

T.  OFFICBB8.  AGENTS,  AND  EM- 
FLO  YAS. 

(B)  Hnnlclpnl   Departments   and  Oflleer* 
Tbereof. 

$  180  (Tex.Gr.App.)  A  policeman  of  a  tAt^  is 
a  public  officer  holalng  his  office  as  a  trust  from 
Uie  state,  and  not  as  a  matter  of  contract  be< 
tween  himself  and  the  city ;  the  word  applying 
egualLr  to  every  member  of  the  poUoe  force.— Be 
parte  Preston.  161  8.  W.  115. 

IX.  PUBUO  OEPROVEKEXTS. 

(A)  Power    to    Make    ImproTements  or 

Grant  Aid  Tberefor. 

§  266  (Ky.)  The  authority  of  the  city  of  Cov- 
ington to  construct  and  maintain  a  water  sys- 
tem, granted  by  Ky.  St  S  3058.  subsec.  4,  held 
not  repealed  by  Laws  1910,  c.  SS^Kenton  Wa- 
ter Go.  T.  City  of  Covington,  161  S.  W.  QSa 

(B)  PraUnlnary-   Proeaedlnss   and  Ordl- 

nancea  or  Besolvtiona. 

1 292  <Mo.App.)  As  the  statute  requires  no 
particular  form  of  signature  to  a  ijetition,  the 
signature  of  a  corporate  officer  is  binding  if  he 
Iiad  authority  to  biod  it  in  ordinary  corporate 
contracts.— Pasche  v.  South  St  Joseph  Town 
Go^  161  S.  W.  322. 

Where  tlie  board  of  directors  placed  the  active 
management  of  a  corporation  in  the  bands  of 
its  secretary  and  [president,  the  signing  by  the 
secretary  of  a  petition  for  street  paving  held 
binding — Id. 

'  A  general  resolution  of  the  board  of  directors 
at  the  end  of  the  year,  ratifying  all  of  his  acts, 
validates  his  signature  as  of  the  time  of  sign- 
ing.—Id. 

Though  the  statute  requires  a  petition  for  a 
street  improvement  to  be  in  writing,  the  author- 
ity of  an  officer  of  the  corporation  to  sign 
such  petition  need  not  be  written.— Id, 

$325  (Mo.App.)  A  finding  by  the  board  of 
pnblic  works  that  a  petition  for  paving  had 
been  signed  by  the  owners  of  a  majority  of  the 
abutting  property  establishes  prima  facie  the 
validity  of  such  signatures.— Pasche  v.  South 
St  Joseph  Town  Co.,  161  S.  W.  322. 

(B)  AaaewNBienta  for  Beneflts*  and  Special 
Taxea. 

i  408  (Ky.)  The  provision  of  Acts  1912,  c. 
lis,  that  a  city  may  assess  the  cost  of  street 
improvements  against  the  property  owners,  etc.. 


docs  not  repeal  Ey.  St  |  3466,  providing  tiiat 
the  coat  of  improvements  at  street  intersections 
shall  be  paid  by  the  cit?.— Git7  of  Henderson  v. 
Connell,  161  8.  W.  1121. 

1417  (Ky.)  That  a  drain  had  been  construct- 
ed along  a  portion  of  the  route  of  the  sewer 
in  question  Held  not  to  preclude  the  sewer  from 
being  an  original  improvement  the  cost  ot 
which  was  assessable  against  the  abutting  prop- 
erty, under  Ky.  St.  B  3490.— G^ser  v.  McLane, 
161  S.  W.  1118. 

S434  (Ky.)  Under  Ky.  St  {  1336,  making 
the  disturbance  of  cemetery  property  a  misde- 
meanor, such  property  cannot  be  sold  under  ex- 
ecution to  pay  an  assessment  for  the  public 
improvement  made  by  the  manicipjUlty  in  which 
the  property  Is  located.— Cave  Mill  Cemetery 
Co.  V.  Oosnell,  161  8.  W.  980. 

1 459  (Ky.)  Ky.  8t  S  3490,  snbd.  9,  relaUve 
to  apportionment  of  the  cost  of  the  construe' 
tion  of  sewers  in  cities  of  the  foarth  class,  not 
being  mandatory,  the  council  has  power  to  as- 
sess the  cost  of  a  sewer,  to  the  extent  of  $1 
iwr  front  foot,  on  the  abutting  property  and 
provide  for  the  payment  of  the  cost  in  excess 
thereof  ont  of  the  general  fond.— Gessnr  v.  Mc- 
Lane. 161  8.  W.  1118. 

{469  (Ky.)  Where  a  sewer  was  constructed 
by  a  city  of  the  fourth  class  on  its  side  of  a 
street  forming  the  line  between  two  cities,  the 
fact  that  the  assessment  theretor  waa  not  lev- 
ied on  tiie  property  abuttins  the  street  on  the 
opposite  side  over  which  it  sad  no  contnd  did 
not  invalidate  the  assessment — Gesser  t.  Mc- 
Lane, 161  S.  W,  1118. 

S  470  (Ky.)  A  corner  lot  which  baa  been  as- 
sessed $1  per  front  foot  for  the  construction  of 
a  sewer  on  one  street  may  be  assessed  for  a 
sewer  (xmstructed  on  the  other  street— Gesser 
V.  McLane,  161  S.  W.  1118. 

1 487  (Ky.)  A  purchaser  who  knew  of  a  street 
improvement  on  which  the  assessment  had  been 
paid  held  presumed  to  have  knowledge  of  Ky. 
St  §  2834i  part  of  the  city  charter  permitting 
a  lien  for  improvements  and  permitting  correc- 
tions, so  that  he  was  not  a  purchaser  without 
notice,  but  was  liable  for  a  correcting  addition- 
al assessment— Kichards  v.  Barber  Aaphalt 
Paving  Co.,  161  S.  W.  1106. 

The  fact  that  the  original  assessment  for  a 
street  improvement  paid  by  defendant's  vendor 
was  erroneous,  and  that  such  error  misled  de- 
fendant and  required  him  to  pay  an  additional 
assessment  held  not  sufficient  ground  for  es- 
toppel, in  view  of  his  presumed  knowledge  of 
Ky.  St  S  2834,  expressly  authorizing  a  city 
to  correct  an  erroneous  assessment — Id. 

(F)  Bntorcenkoat  of  Aasesanents  and  8pe- 
oial  Taxea. 

S  558  (Mo.  App.)  An  action  to  enforce  the 
lien  of  a  special  tax  bill  issued  under  Kansas 
City  charter,  permitting  such  suits  against 
owners  of  the  land  charged,  but  providing  that 
only  tlie  title  and  interest  of  the  defendanta 
shall  be  affected  by  the  proceedings,  is  not  one 
in  rem  until  jurisdiction  of  the  subject-matter 
is  acquired.— Barber  Asphalt  Paving  Co.  v. 
Field,  161  S.  W.  364. 

§  565  (Mo.  App.)  An  action  to  enforce  a  spe- 
cial tax  bill,  brought  under  Kansas  City  char- 
ter, providing  that  the  owners  of  any  interest 
in  the  land  charged  may  be  made  defendants, 
but  only  their  right  or  interest  in  the  land 
shall  be  affected,  can  only  be  maintained  against 
one  owning  some  Interest  in  the  land  when  ac- 
tion is  brought— Bartwr  Asphalt  Paving  Co.  v. 
Field,  161  S.  W.  864. 

1586  (Ky.)  As  cemetery  property  is  free  from 
the  lien  of  public  improvements,  the  court  can- 
not, by  indirection,  cast  such  burden  on  a  ceme- 
tery corporation  by  making  It  personally  lia- 
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Me  tar  the  asMiBiDent.— Gave  Hill  Cemetery 
Ca  T.  Qoraell,  161  S.  W.  980. 

A  landowner  is  not  personally  Uahle  for  an 
assessment  for  public  unproTementa  placed  In 
fnmt  of  or  nearly  his  land.— Id. 

Z.  POUOB  FOWEK  AKD  BEOVXiA- 

Tiorn. 

(A)  Delevmtlom,  Blxtemt.  mnA  KzwoIm  af 
Power. 

5  591  (Ma)  The  city  camiot  surrender  or  bar- 
gain away  its  police  power.— Union  Cemetery 
Ase'n  T.  Kansas  City,  161  S.  W.  261. 

Sfi9l  (Tenn.)  The  proTisfon  of  section  16  of 
the  ordinance  of  Morristown  providing  for  the 
inepection  of  ^ughterhoQses,  which  confers 
police  powers  upon  the  inspector,  is  objection- 
able.—Noe  T.  Town  of  Morristownt  161  S.  W. 
486. 

Hie  provision  of  section  13  of  the  ordioanoe 
of  Morristown  providing  for  the  inspection  of 
alaoghterboogea,  which  gives  the  inspector  ob- 
•olnte  power  to  dispose  of  the  condenmed  meat, 
is  objectionable  as  delegating  to  him  a  decision 
which  should  be  controlled  by  law. — Id. 

The  provisions  of  the  ordinance  of  Morris* 
town  r^nlating  the  inspection  of  slaoghter- 
howea  and  the  sale  of  meat,  that  certain  acts 
should  be  "sufficient"  evidence  that  the  goods 
were  on  sale,  are  objectionable.— Id. 

S  592  (Mo.)  Where  a  cemetery  association  was 
Incorporated  by  a  special  act,  the  right  of  the 
municipality  in  which  it  was  located  to  pro- 
hibit the  continued  use  of  the  burying  ground 
cannot  be  denied  on  the  ground  that  the  chai^ 
ter  of  the  municipality  riving  it  authority  to 
pass  such  ordinances  prohibited  the  passage  of 
ordinances  inconsistent  with  the  state  laws. — 
Union  Cemetery  Ass'n  v.  Kansas  City,  161 
S.  W.  261. 

1 609  (Mo.)  Under  Kansas  City  Charter  1909, 
art  1,  f  1,  par.  13,  art  3,  {  1,  par.  16,  or 
under  paragraph  41  alone,  the  aty  may  prohibit 
the  further  use  of  a  public  burying  ground 
when  it  Is  detrimental  to  public  healtn  and  its 
continued  use  constitutes  a  nuisance. — Union 
Cemetery  Ass'n  v.  Kansas  City,  161  S.  W.  261. 

I  61 1  (Tenn.)  The  ordinances  of  a  town,  pro- 
viding for  the  selection  of  places  tor  the  in- 
spection of  animals  to  be  slaughtered  for  food 
and  confirming  a  contract  which  made  the  prem- 
ises of  a  comiuiny  the  only  place  where  they 
should  be  Inspected  and  slaughtered,  were  void 
as  not  being  within  the  powers  conferred  by 
the  town  charter  (Acts  lA^c.  108).— Noe  t. 
Town  of  Morristown,  161  8.  W.  480. 

An  act  authorizing  the  establishment  of  a  mu- 
nicipal slaughterhouse,  to  be  constitutional, 
must  provide  that  all  persons  should  have  a 
right  to  resort  to  that  place  to  do  thdr  own 
slaughtering  or  to  have  It  done  by  their  own 
agents.— Id. 

The  original  ordinance  of  Morristown,  provid- 
ing for  the  selection  of  one  or  more  places  for 
the  inspection  and  slaughter  of  animals  in- 
.  tended  for  food,  is  in  the  main  valid. — Id. 

1 617  (Tenn.)  The  power  to  grant  an  excln* 
sive  franchise,  even  of  the  limited  class  which 
may  be  granted  within  a  town,  must  be  enress- 
ly  conferred  by  the  Lnialature.— Noe  T.  Town 
of  Morristown,  161  S.  W.  4K!. 

1623  (Tex.Civ.App.)  Under  Bev.  Civ.  St 
1911,  arts.  844,  856,  and  066,  a  city  council  by 
resolutiou  held  auUiorized  to  require  the  re- 
moval of  a  dilapidated  wooden  building  located 
within  the  fire  limits,  where  it  was  likely  to 
tall  and  endanger  human  life  or  to  bum.— 
Howell  V.  City  of  Sweetwater,  161  S.  W.  948. 

A  city  having  properly  condemned  a  wooden 
building  within  the  fire  limits,  and  the  owner 
having  refused  to  remove  the  same,  the  city 
could  enjoin  the  conBtmcti<»  of  improvements, 
and  compel  the  removal  of  the  building  as  a 
nuisance.— Id. 


XL  USE  AlTD  »BOTOATI<m  OF  PUB- 
UO  nAOES.  PBOPEBTT. 
Aim  WORKS. 

(A)  streets  u«  Other  Pmhlte  W«rs. 

.  S  648  (Mo.)  Where  a  city  uses  a  strip  of  land 
for  public  use  for  more  than  ten  years  under 
claim  of  title,  and  improves  the  same,  the  strip 
becomes  apubUc  street  by  adverse  possesri(»i. — 
^nn  T.  St  Louis  &  &  7.  B.  Go.,  161  S.  W. 

{  663  (Ky.)  The  iridewalk  belongs  to  the  pub- 
lic, and  an  abutting  owner  cannot  compel  a 
member  of  the  pubuc  to  leave  the  sidewalk, 
even  though  he  is  guilty  of  a  violati(Hi  of  a 
breach  of  the  peace.— Hizson  v.  Slocnm,  161  8. 
W.  622. 

f  663  CTez.Civ.App.)  Bven  though  the  abut- 
ting owner  owns  ue  fee  of  the  street,  the  dty 
is  entitled  to  remove  soil  or  gravel  therefrom 
when  necessary  to  properly  grade  it,  and  to 
use  the  gravel  or  soil  in  ImproTing  toe  streets 
in  another  locality.— Ci^  of  Ia  Grmnge  t. 
Brown,  161  S.  W.  8. 

As  Bev.  Oiv.  St  1911,  art  769,  e^reasly  au- 
thorized cities  owning  waterworks  to  improve 
a  highway  to  their  plants  even  though  they  be 
vrithout  the  corporate  limits,  a  dty  may  use 
gravel  and  soil  removed  from  a  street  witliin 
its  corporate  limits  for  the  purpose  td  im- 
provlng  the  highway  to  its  watsr  plantr-Id. 


Zn.  TOBTS. 


Ofteera  as 


(B)  Aets    or    Omlsaloma  of 
Asrenta. 

!  74S  (Tez,CivAm).)  A  mnnidpal  corporation 
la  not  liable  for  the  wrongful  assault  and  im- 
prisonment  of  the  plaintiff  by  its  ofScera  without 
a  showing  of  suae  wnnufnl  act  by  the  oorpora- 
don  itself.— Swaason  t.  Kaoofdoehsa,  161  8.  W. 
83. 

(O)  Defects  or  Obitmctlau  ±m  Streets 
wad  Other  Pvblle  Ware. 

1 766  (Mo.  App.)  Where  an  injury  results 
from  a  danger  Inherent  in  the  plan  adopted  by 
a  city  for  the  improvement  of  a  street  it  ^ 
not  liable,  but  if  the  danger  has  arisen  from 
negligent  constroctlcHi  or  maintenance  UabSity 
accrues.— Trippensee  t.  CSty  of  JefleiSMi,  161 
S.  W.  803. 

1 766  (Tenn.)  A  dty  was  responsible  for  the 
death  of  children  11  and  9  years  of  age  by 
drowning  in  a  pond,  which  occupied  the  whole 
width  of  a  public  street,  about  120  feet  from  a 
public  park.— Doyle  v.  City  of  Chattanooga,  161 
S.  W.  997. 

{768  (Ky.)  In  an  acttoa  for  injories  to  a 
pedestrian  by  the  tilting  «f  a  sbme  in  steps 
leading  from  one  street  to  another,  it  was  im- 
material whether  tiie  dty'a  negligence  consist- 
ed of  a  defect  in  the  constructioQ  or  a  failure 
to  keep  the  steps  in  prtmer  repair.— Board  of 
Coundl  of  City  erf  Frankiort  v.  KMij,  161  S. 
W.  1116.  ^ 

i  768  (Mo.App.)  Where  walks  an  not  negli- 
gently constructed  nor  allowed  to  become  or  re- 
main unsafe,  an  injury  caused  by  mere  slant  Is 
not  actlonaue.— Price  t.  City  of  Maryville,  161 
S.  W.  295. 

A  city  1b  not  liable  for  a  step-off  rendered 
necessary  In  the  construction  of  a  sidewalk, 
where  it  is  not  negligently  maiutained  and  the 
plan  is  not  manltestiy  nnsafe-^Id. 

A  city  held  liable  for  injuria  to  a  pedestrian 
at  night  by  stepping  on  a  "low  place"  in  the 
sidewalk,  which  resulted  from  a  defect  In  the 
walk,  and  was  not  a  mere  step-off  arising  from 
the  topographical  conditions,  of  which  defect 
the  dty  had  had  notice. — Id. 

S772  (MoApp.)  Where  a  dty  allowed  wa- 
ter from  one  of  its  hydrants  to  run  over  the 
sidewalk  so  that  it  formed  slush  with  newly 
fallen  snow,  it  cannot  escape  liability  for  in- 
juries to  one  who  fell  upon  the  unevenly  troaen 
slush,  oa  the  ground  that  the  snow  was  a 
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eral  condition. — LIvlngBton  t.  Oity  of  St  Jo- 
seph. 161  fi.  W.  804. 

Jt  784  (Mo.App.)  Act  of  a  city  engineer  In 
owing  hooks  attached  to  a  sever  cover  to  be 
so  pla<»d  that  they  conid  be  easily  moved,  so 
that  the  cover  would  not  remain  In  place,  was 
not  a  part  o£  the  general  plan  of  conatruction 
adopted  by  the  city,  and  rendered  the  city  Ua- 
hie  for  injuries  saffered  by  a  pedestrian  by 
reason  thereof.^Trlppensee  V.  Gl^  <d  Jeffenon, 
161  S.  W.  303. 

1791  (Mo.App.)  Where  the  displacement  of  a 
sewer  cover  by  which  a  pedestrlao  was  injured 
was  not  the  result  of  the  act  of  a  third  per- 
son, but  rather  the  negligence  of  the  city  in 
the  original  construction,  the  city  was  charged 
with  notice  of  the  defect  from  the  beginning. 
— Trippensee  v.  CHty  of  JetFerson,  161  3.  W. 
803. 

S  794  (Ky.)  Where  a  contractor,  under  a  per- 
mit trom  the  dty,  obstructed  the  side  of  a 
atreet  with  his  engmes  and  materials  and  laid 
a  temporary  board  (ddewalk  around  the  ob- 
structioQ  for  public  use,  it  was  the  duty  of 
the  ci^  to  use  ordinary  care  that  such  walk 
should  be  safe  for  the  use  which  the  public 
were  invited  to  make  of  it.— Brentlinger  v. 
Louisville  By.  Go.,  161  S.  W.  1107. 

I  803  (Ey.)  A  pedestrian  using  a  temporary 
walk  around  the  entf  nes  and  material  of  a  con- 
tracts obitructliic  one  side  of  a  street  was 
bound  to  ezerdse  such  care  for  his  own  safety 

as  might  be  reasonably  expected  of  a  person 
of  ordinary  prudence  In  that  situation.— Brent- 
linger  T.  LoulaviUe  Ry.  Co..  161  S.  W.  1107. 

i  806  (Ky.)  Plaintiff,  walking  on  a  temporary 
sidewalk  built  by  a  contractor  around  his  ma- 
chinery and  material  on  one  side  of  a  street  and 
held  out  to  the  public  for  use,  had  a  right  to 
assume  that  the  walk  was  safe.- Brentlinger  t. 
LouUville  Ry.  Co..  161  S.  W.  1107. 

1 809  (Ky.)  Where  a  contractor,  under  a  per- 
mit from  the  city,  obstnicted  the  ride  of  a 
street  with  his  engines  and  materials  and  laid 
a  temporary  walk  around  the  obstruction  for 
the  public  use,  it  was  his  duty  to  use  ordinary 
care  that  the  walk  should  be  safe.— Brentlinger 
V.  LouisvUle  By.  Co..  161  S.  W.  1107. 

S8I6  (Ey.)  Petition,  In  an  action  for  injury 
from  the  projecting  end  of  a  street  car  as  it 
turned  across  a  temporary  board  sidewalk  built 
outside  a  contractor's  machinery  and  materi- 
als, held  good  as  against  demurrers  by  the  city 
permitting  the  walk  and  by  the  contractor.^ 
Brentlinger  t.  Louisville  By.  Co.,  161  S.  W. 
UOT. 

{816  (Mo.App.)  Evidence  held  not  a  variance 
as  showing  that  plaintiff  walked  into  a  ditch 
kistead  of  Into  a  low  place  in  tbe  walk. — Price 
T.  City  of  Maryville,  161  S.  W.  295. 

1 819  (Tens.)  If  a  strip  offered  to  be  dedica^ 
ed  as  a  street  contains  thereon  a  nuistBce,  such 
as  a  dangerous  pond,  slight  evidence  of  accept- 
ance by  the  municipality  would  be  sufficient 
to  make  it  liable  for  injuries  arising  from  the 

rd. — Doyle  v.  City  of  Chattanooga,  161  8. 
097. 

I  82 1  (Mo.App.)  Whether  tbe  dty  was  negli- 
gent in  permitting  a  defect  to  remain  held  for 
the  jury.— Price  v.  City  of  Maryville,  161  S.  W. 
296. 

1 821  (Mo.App.)  The  question  of  the  city's 
negligence  in  oennitting  water  to  run  onto 
the  sidewalk  from  a  hydrant  forming  slush 
with  tbe  snow  held  for  thejuir.— Livingston  v. 
City  of  St.  Joseph,  161  S.  W.  804. 

8  821  (Tenn.)  Evidence  held  to  make  it  a  ju- 
ry question  whether  a  tract  containing  a  dan- 
gerous pond  was  accepted  by  a  municipality  as 
a  street— Doyle  v.  City  of  Chattanocwa,  161  S. 
W.  997. 


aon.  FI80AX.  MAKAGEBSEHT,  PUB- 
UO  DEBT.  SEOTTRITrES,  AlTD 
TAXATION. 

(A)  PMrev  to  jMtmr  ladebtedaeaa  amd  Bx- 
pendltufea. 

f  863  (Ey.)  An  obligation  of  a  city  in  excess 
of  the  income  and  revenue  provided  for  the  year 
is  a  violation  of  the  Constitution,  though  it  Is 
made  payable  in  future  years.— Southern  Bltn- 
Uthic  Co.  V.  Detreville,  161  8.  W.  560. 

Where  a  city  has  created  a  debt  which  is  not 
In  excess  of  the  amount  it  can  constitutionally 
raise  by  taxation,  it  cannot  defeat  the  debt  by 
failing  to  make  the  necessary  levy. — Id. 

1 867  (Ey.)  Under  Const  S|  157,  158,  a  mu- 
nicipality, wlt^at  a  vote  of  the  people,  cannot 
create  in  one  year  a  debt  to  be  thereafter  paid 
out  of  tbe  income  and  revenue  of  subsequent 
years  and  for  the  payment  of  which  no  provi- 
sion can  be  made  out  of  the  income  and  revenue 
for  the  year  In  which  the  indebtedness  la  ere- 
ated.— Southein  BitoUthie  OOb  t.  DetnrUlek  ISl 
8.  W.  660. 

MURDER. 

See  bomfdde.  H  8-18. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  §|  723-82S. 

NATIONAL  BANKS. 

See  BUiks  and  Banktnv,  SI  246.  268. 

NAVIGABLE  WATERS. 

See  Damages,  i  106;   Ferries;   Waters  and 
Water  Courses. 

I.  BIGHTS  OF  PUBUO. 

I  1  (MaApp.)  Under  Const  art  1,  |  1>  re- 
serving to  tbe  people  the  free  use  of  all  nav- 
igable streams  leading  to  the  Mississippi  as  a 
common  highway  a  stream  capable  of  transport- 
ing commerce  in  any  manner  In  which  commerce 
Is  ordinarily  conducted  'is  a  public  highway.— 
Weller  v.  Biissouri  Lumber  &  Miidng  Co.,  161 
S.  W.  853. 

§  19  (HaApp.)  The  obstruction  of  a  navigable 
stream  is  a  public  nuisance.— Weller  t.  Missouri 
Lumber  &  Mining  Co.,  161  S.  W.  858. 

3  21  (Mo.App.)  Where  defendant  maintained 
a  boom  above  plaintifTs  sawmill,  preventing  him 
from  rafting  logs  down  the  branch  of  a  nav- 
igable stream  upon  which  the  sawmill  was  lo* 
cated,  It  is  no  defense  that  such  channel  came 
back  to  the  main  stream  below  the  boom,  and 
the  logs  might,  by  artificial  means,  have  been 
forced  upstream.- Weller  t.  Missouri  Lumber 
&  Mining  Co.,  161  &  W.  86S. 

S  26  (Mo.App.)  A  petition  Md  to  state  a 
cause  of  action  for  tiie  maintenance  of  an  ob- 
struction in  a  navigable  river  constituting  a 
public  nuisance.— Weller  v.  Missouri  Lumber  & 
Mining  Co.,  161  8.  W.'858. 

In  an  action  for  damages  for  maintaining  an 
obstruction  in  a  navlgaUe  stream,  evidence  of 
damages  not  alleged  by  fbe  petition  is  inadmisd- 
ble.— Id. 

The  question  whether  a  stream  Is  navigable  la 
one  of  tact  for  the  jury. — Id. 

In  an  action  for  damages  for  obstructing  a 
navigable  stream,  it  is  no  defense  that  defend- 
ant and  its  predecessors  had  deepened  the  chan- 
nel and  made  it  more  suitable  for  the  purpose 
used^Id. 

NAVIGATION. 

See  Navigable  Waters. 

NEGATIVE  PREGNANT. 

See  Plesding,  }  126. 
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NEGLIGENCE. 

See  Adjoining  LaDdownen,  S  8;  Appeal  aod 
Brror,  §  882;  Bailment:  BaiiKB  and  Bank- 
ing, I  54:  Carriers,  M  69,  280-347;  Consti- 


and  Servant,  18  86-296;  Municipal  Oorpora- 
tione,  SS  745-821:  PhysicianB  and  Surgeons, 
f  24;  Pleading,  |§  8,  34,  36»;  Railroads,  88 
108,  118,  nil  23gUs1;  Statutes,  8  253: 
Street  Railroads,  S^Sl-llS:  TelesraDhs  and 
Telephones,  H  2&-T9:  Trial,  H  8^  m,  194^ 
2(»,  229,^  202,  2to.  29a 

L  AOT8  OR  OmSSIOWS  OOHBTITUV- 

nra  xeouoehob. 

(A)  PcraoBal  Condvet  In  Oenersl. 

1 2  (Mo.App.)  An  injury  is  not  canaed  by 
negligence  wnen  the  party  charged  with  the 
negligencie  owed  no  duty  to  the  injured  party. 

Featherstone  v.  Kansas  City  Terminal  Ry. 
Co.,  161  S.  W.  284. 

8  8  (Tex.Giv.App.)  The  care  dae  to  a  person 
intoxicated  to  the  extent  of  being  unable  to  take 
care  of  himself  is  that  of  reasonable  care  to 
avoid  inJoringUm.— Tezaa  Cent  Ry.  Co.  v. 
Rose,  Ifi  STV.  387. 

(B)  Itanseron*     Svbatanees,  Maablmerr* 
and  Other  Inatromentalitiea. 

§  23  (Tenn.)  The  owner  of  dangerous  macbin- 
ery  naturally  attractire  to  a  diild  is  liable  for 
injuries  to  one  attracted  thereto,  while  the  ma- 
chinery is  on  the  owner's  premises. — ^Doyle  t. 
Ci^  id  Chattanooga,  161  S.  W.  997. 

(O)  COBdItlon  and  UM  ot  Land,  BvUdtnvs, 
aad  Other  Strnctsro. 

829  (Mo.App.)  The  owner  of  nninclosed  land 
need  not  make  it  safe  for  pasturage  and  is  not 
liable  for  injuries  to  stray  cattle  fallinginto 
excavations  thexeon.r-Wllt  t.  Coughlin,  161  S. 
W.888. 

n.  PROXIMATB  OAtJSE  OF  HfJTTBT. 

8  58  (Mo.App.)  Plaintiff  mnst  show  that  the 
injuries  would  naturally  and  probably  nanlt 
from  the  negligent  act  and  shoold  have  been 
foreseen  by  defendant  as  likely  to  result  Uiere- 
from.— Wilt  v.  Coughlin,  161  S.  W.  888. 

§  59  (Tex.Civ.App.)  An  injury  which  could 
not  have  been  foreseen  or  reasonably  anticipated 
as  the  natural  and  probable  result  of  a  negli- 
gent act  is  not  proximately  caused  by  inch  act— 
International  &  G.  N.  R.  Co.  T.  Walters,  161 
8.  W.  916. 

8  59  CI'ex.Civ.App.)  If  an  injury  follows  an 
act  of  negligence  in  natural  sequence,  and 
there  is  no  intervening  agency,  the  wrongdoer 
is,  as  a  matter  of  law,  held  to  have  had  the 
result  in  contemplation.— Ft  Worth  Belt  By. 
Co.  T.  Cabell,  161  S.  W.  1088. 

m.  OONTBIBUTOBT  JTEOZiIOEllOE. 
*(B)  OkUdven  aad  0<b«SB  V^dmr  DtaablUtT. 

885  (Mo.Avp.)  A  ehiU  of  tender  years  may 
comprehend  certain  dangers  so  as  to  be  guilty 
of  negligence  as  a  matter  of  law,  and  will  be 
held  negligent  if  he  does  so,  or  if  the  danger  is 
obvioQB  to  one  of  his  age. — Battles  v.  United 
Rys.  Co.,  of  St  Louis,  161  S.  W.  614. 

S  85  (Tenn.)  A  young  boy  would  not  be  guilty 
of  contributorjr  negligence  in  jumping  into  a 
pond  to  save  his  young  brother  from  drowning, 
having  acted  In  an  emergency.— Doyle  v.  City  of 
Chattanooga,  161  S.  W.  997. 

(C)  Imputed  NcKltseace. 

S  93  (Mo.App.)  Where  plaintiff  was  not  drlv- 
ing  or  directing  the  wagon  on  which  she  was 
riding  with  her  busband,  and  he  was  not  her 
agent  in  so  doing,  his  negligence  In  driving,  if 
any,  was  not  imputable  to  her,  where  ahe  did 


not  concnr  in  or  expressly  sanction  it,  or 
knowing  the  danger  fail  to  protect  herself.— 
Johnaon  v.  Springfield  Traction  Co..  161  S.  W. 
U93, 

(D)  OompavatiT*  ire«Uv*Me. 

1 101  (Ey.)  The  federal  Employer's  Liability 
Act  only  means  that  the  employ^  can  recover 
a  proportional  amount  bearing  the  same  rela- 
tion to  the  full  amount  as  the  n^mgence  at- 
tributable to  the  railroad  company  bears  to  the 
entile  negligence  attributable  to  both^^Nasb- 
ville.  C.  £  St.  L.  B.  Co.  Banks,  161  S.  W. 
554. 

8  101  {Tex.Civ.App.)  Acts  Slst  Leg.  art  Ex- 
tra Sess.)  c.  10  (Rev.  (Mv.  St.  1911,  art  6649), 
only  denies  recovery  because  of  contributory 
negligence  to  the  extent  that  the  jary  determines 
is  attributable  to  his  negligence. — St  Looia,  B. 
&  M.  Ry.  Co.  V.  yemoD.  161  S.  W.  84. 

Even  where  plaintiff's  proof  shows  that  he  Is 

Siilty  of  contributory  n^ligence  as  a  matter  of 
w,  under  Acts  •  Slst  Leg.  (lat  Extra  Seas.) 
c.  10  (Rev.  CJiv.  St  1911,  art.  6649),  the  conrt 
can  only  direct  the  jury  to  diminish  the  dam- 
ages in  proportion  to  jdaintifTs  negligence.— Id. 

8  101  Crex.Clv.App.)  In  view  of  Rev.  Civ.  St 
1911,  art  6649,  providing  that  plaintiff's  con- 
tributory negligence  shall  merely  diminish  bis 
damages  proportionately  to  his  negligence,  a  re- 
quested charge  that  if  plaintiff  was  gnil^  of 
contributory  negligence  be  could  not  recover 
held  properly  refused.— St  Louis  Southwestern 
By.  Co.  of  Texas  v.  Martin,  161  3.  W.  406. 

IV.  ACTIONS. 

(A)  Rlfflit  ot  Aetlon,  Parti«a,  Prellmlaair 
Pr€»eeedlavs,  and  Plcadlas. 

1 1 19  (Mo.App.)  nie  last  clear  chance  doc- 
trine is  an  exception  to  the  rule  that  contribu- 
tory negligence  is  a  complete  defense,  so  that 
where  the  facts  found  call  for  the  application 
of  the  doctrine  the  fact  that  plaintiff's  negli- 
gence is  not  pleaded  or  admitted  is  unimport- 
ant—Johnson T.  Springfield  TracUon  Go-  161 
S.  W.  1193.  *™  ^ 

<B)  VvMenea* 

f  121  (Tex.CIv.App.)  Neither  negUxence  nor 
causal  connection  between  it  and  the  injury  will 
be  presumed  from  the  fact  of  injuiy  alone. — 
Stone  &  Webster  Engineering  Corporation  t. 
Brewer,  161  S.  W.  38. 

S  124  (Mo.AppO  In  an  aetlon  for  negligence 
the  general  reputation  of  the  party  charged 
with  the  negligence  in  respect  to  his  being  care- 
ful or  negligent  Is  generally  inadmissible.- 
Hodges  V.  Hill,  181  S.  W.  633. 

1 125  (Mo.App.)  Proof  of  vpedfle  acta  similar 
to  thoee  on  which  the  action  was  grounded,  as 
distinguished  tram  a  custom  or  naMt,  to  do 
mich^aci^iB  Inadmissible. — Hodges  v.  Hill,  101 

Evidence  as  to  specific  acts  of  carelessness  or 
to  general  traits  of  negligence  of  the  party 
charged  therewith,  without  reference  to  the  par- 
ticular act  in  issue,  was  inadmissible. — Id. 

8  134  (Mo.App.)  Running  an  automobile  at  a 
speed  above  that  permitted  by  statute  is  prima 
facie  negligence.— Cabanne  r.  SL  Louis  Gar  Co., 
181  S.  W.  697. 

8  134  (Mo.App.)  A  causal  connection  between 
the  alleged  u^l^ience  and  the  injory  need  not 
be  shown  by  dizeet  evldenofe  but  may  appear  by 
a  fair  Inference  from  the  dreumstances  proved. 
—Battles  V.  United  Rys.  Ca,  of  St  Louis,  161 
S.  W.  614. 

Plaintiff  must  prove  that  the  alleged  negli- 
gence proximately  caused  the  bi^ry,  by  evi- 
dence which  amounts  to  more  diau  mere  conjec- 
ture.- Id. 

8  134  (Tex.CMv.App.)  Not  only  must  negli- 
gence upon  defendants  part  be  shown,  but  the 
causal  connection  between  it  and  the  Injury 
must  be  shown. — Stone  ft  Webster  Engineering 
Corporation  t.  Brewer.  101  &  W.  8& 
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(O)  Tvtal,  JmMrnmmt,  mmM  m«rt«w. 

i  136  (MojLpp.)  An  ftct  wlilch  til  reasonable 
minds  would  pronounce  a  culpable  breach  of 
duty  ia  neBligence  in  law,  but,  if  there  is  any 
doubt  aa  to  the  facts  and  inferences  to  be 
drawn  therefrom,  negUcence  Ii  for  tiie  iurr, — 
Pontius  T.  Chicago,  R/I.  ft  F.  By.  Co.,  161  S. 
W.  292. 

I  136  (Tex.ClT.App.)  Ordinarily,  the  aaestion 
whether  an  inju^  should  have  heen  foreseen 
flAd  was  the  prozunate  result  of  the  negligence 
complained  of  is  for  the  Jury.— Pt.  Worth  Belt 
Ry.  Co.  T.  Cabell,  161  8.  W.  1083. 

8  141  (Tez.Civ_A.pp.)  An  iostraction,  if  plain- 
tiff's negligence  and  defendant's  negligence  were 
concurrent  proximate  causes  of  the  injuries, 
plaintiff's  damages  should  be  diminished  pro- 
portionately to  the  amount  of  negligence  at- 
tributable to  bim  held  not  afBrmatively  errone- 
ous or  misleading.— St  Louie,  B.  &  fif.  By.  Co. 
T.  Vernon,  161  S.  W.  84. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

See  Criminal  le.v>.  SS  938-958;  New  Trial.  i| 
10^124. 

NEW  MATTER. 

Sea  Justices  of  the  Peace,  S  174. 

NEW  PROMISE. 

See  Limitation  of  AcMona,  8  141. 

NEWSPAPERS. 

See  Estoppel,  1 119;  BzemptionB,  |  4S. 

NEW  TRIAL 

See  Appeal  and  Error,  »  281-302,  B3SL  706, 
hi.  732,  742.  743.         887,  933,  977.  979. 
1^.  llfO;  driminal  Liw,  ii  938-058,  1064, 
'    1124.  1134. 

U.  GBOUMBA. 

<a]  Miaewdwet  of  Pmttes,   (Jomaael,  •> 
Wltaeases. 

132  (Ky.)  Alleged  violation  by  pWotiffe  at- 
torney of  his  agreement  that,  if  defendant 
woula  file  no  answer,  he  would  take  no  action 
in  the  cas«  without  notice  to  defendant,  was 
not  jrround  for  new  trial,  where  tbe  answer  ten- 
dered was  inanlBcient  because  not  properly 
verified.— Gab ren.  Dodge  &  Maltby  v.  Farm- 
ers' Bank  of  Slstill  County,  161  S.  W.  1127. 

<F)  Vevdlot  or  FlBdinir«  Ooatnur  to  iMw 

or  Bvldemco. 

1 72  (Mo.App.)  It  is  proper  to  grant  a  new 
trial  on  the  ground  that  the  verdict  is  against 
tbe  weight  of  the  evidence.— ClarksfW  v.  Garvey, 
161  S.  W.  664. 

Tbe  award  of  new  trial  will  not  be  disturbed 
where  there  is  substantial  evidence  in  favor  of 
or  snch  as  will  sustain  a  verdict  for  tbe  party 
to  whom  the  new  trial  is  granted.— Id. 

In  an  action  against  tbe  businesB  agent  of  a 
local  union  for  conspiracy  by  threatening  plain- 
tiffs employer  with  a  strike,  wbereby  plaintiff 
lost  his  job  and  also  a  subcontract,  held,  that 
the  court  did  not  abuse  its  discretion  in  grant- 
ing defendant  a  new  trial.— Id. 

178  (MaApp.)  Under  Rev.  St.  1909,  i  2023, 
held,  that,  if  the  court  has  set  aside  one  verdict 
on  uie  ground  of  insufficieucy  of  the  evidence,  a 
second  verdict  cannot  be  set  aside  for  the  same 
cause.— Clarhson  v.  Garvey,  101  S.  W.  664. 

Under  Rev.  St.  1909,  {  2023.  held,  that  the 
court  mw'  grant  one  new  trial  to  cither  party 
for  insufficieocy  of  the  evidence,  regardless  of 
the  number  of  new  trials  theretofore  granted 
to  the  same  party  upon  other  grounds.— Id. 


(H)  Hewlr  IMseorevod  Bvldemeo. 

i  102  (K7.)  Plaintiff  was  not  wanting  in  dOi- 
gence  barring  a  new  trial  for  newly  discovered 
evidence,  in  that  he  failed  to  ask  one  of  defend- 
ant's witnesses  whether  he  heard  defendant 
state  his  contzMt  with  plaintiS.— Nants  v.  Siao- 
more,  161  S.  W.  5S2.  / 

f  108  (Mo.)  Alleged  newly  discovered  evidence 
held  of  such  slight  probative  force  as  to  justify 
the  denial  of  the  motion  for  a  new  trial  <m  the 
ground  that  it  would  not  change  the  resaltr— 
^^ns  V.  Metropolitan  St.  Ry.  Co..  161  S.  W. 

m.  rvuOOEEDTHQB  TO  PROOUBE 
NBW  TBIAX.. 

i  124  (Mo.)  A  motion  for  a  new  trial  for  new- 
ly discovered  evidence,  which  neither  stated  tbe 
evidence,  gave  the  names  of  any  witnesses,  nor 
stated  the  diligence  used  before  the  trial,  was 
insufficient^Lyona  t.  Metropolitan  St.  By.  Oo., 
161  S.  W.  T26. 

{  t67  (Ky.)  An  action  for  a  new  trial  was 
propeiiy  dismissed  where  it  appeared  that  plain- 
tifCs  had  no  defense  to  the  original  action.— 
Burks  r.  Douglass,  161  8.  W. 

NON  OBSTANTE  VEREDICTa 

See  Judgment,  1 199. 

NONRESIDENCE. 

Bee  Conatitational  Iaw,  H  206,  812;  Fish.  I 
9;  Game,  |  4;  Judgment,  1 17. 

NOTES. 

See  Bins  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  i  609;  Brokers,  1  49; 
Chattel  Mortgages.  g|  48,  201;  Corporations, 
1^18;  Criminal  Law,  §  1081;  Execution,  $ 
272:  Executors  and  Administrators,  |  362; 
Hi^ways,  30.  88.  41;  InjunctiotL  }  115; 
Insane  Persons,  8  13;  Insurance,  §§  751,  756; 
Intoxicating  Idonors,  f  86;  Landlord  and 
Tenant,  I  120;  AUlicious  Prosecution,  S  58; 
Master  and  Servant.  §S  96,  125,  150,  155; 
Mechanics'  Liens,  8  132 ;  Municipal  Corpo- 
rations, SS  110,  487,  791;  Pleading,  |  3§0; 
Process,  (  66:  Railroads,  »  27S,  ^2.  356; 
Sales,  {  36;  Schools  and  SAool  Districts,  H 
97-107,  135;  Searches  and  Seizures,  J  2; 
SheriCEs  and  Constables,  g  158:  Street  Kail- 
roads,  §  81;  Telegraphs  and  Telephones,  fS 
68,  73;  Tenancy  in  Common,  I  15:  Trespass 
to  Try  HHa,  i^i  Trial,  f  2^;  Vendor  and 
Purchaserril  229-243. 

NOVATION. 

1 5  (Mo.App.)  Where  a  bank  agreed  to  an 
arrangement  whereby  third  persons  were  to  pay 
detendanta'  note,  held  that,  as  defendants  were 
not  released,  tiiere  was  no  noTation.-^itiien8' 
Bank  <d  Senath  T.  Douglass,  161  S.  W.  601. 

NUISANCE. 

See  Cemi  ^  , 

609,  623,  81(f, 
26. 

n.  PirBi.10  ifuiSAircnBB. 

(B)  Rlfflkta  and  Remedies  of  Private  Per- 
sons, 

{72  <Mo.App.)  In  an  action  for  damages  for 
the  maiDteuance  of  a  public  nuisance,  tbe  plain- 
tifC  must  show  special  damages  different  from 
those  incurred  by  the  public  generally.— Weller 
V.  Missouri  Lumber  &  Mining  Co.,  161  S.  W. 
853. 

That  the  injun  to  plaintiff  by  a  public  nui- 
sance is  greater  in  degree  than  that  suffered  hy 


1 3:  Municipal  Corporations,  SI 
~~      Navigable  Waters,  H  19, 
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the  pabliCj 
tenance  of 
Und.— Id. 


t  win  not  antborize  the  main- 
ion  when  it  is  of  the  same 


OBJECTIONS. 


See  Appeal  and  Error*  H  103-232,  885;  Crim- 
inal       J  1054. 

OBLIGATION  OF  CONTRACTS. 

Sea  OoDBtttational  Law,  SS  42, 116-m. 

OBSCENITY. 

Sec  Td^cnphi  and  l^phonea,  I  79. 

OBSTRUCTIONS. 

See  Higbwaya,  1 161;  Navigable  Wateri,  U  1^ 
26;  watera  and  water  Couraea,  H  118/126. 

OCCUPATION. 

See  Injunction,  |  99. 

OFFICERS. 

See  Goontiea,  I  64;  District  and  Prosecuting 
Attorneja;  False  Personation,  |  2;  Jnetices 
Peace;  Mandamus,  {{  57,  79,  98;  Mu- 


of  the 
uicipal 


&2.  745; 


Corporations,    H  180, 
Schools  and  School  Dutticte,  t  66;  Seduction, 
Sherilb  and  Gonatablaa;  Btatai.  K  06, 

IXL  BIGHTS,  POWBBS,  PPTIEB.  AUS 

i  I  f  0  (Tu.Gr.App.)  It  la  the  purpoee  and  the- 
ory of  tae  law  t^t  peace  offlcera  especiaUj  shall 
do  ererrtlibur  neeeaaaxy  to  prerent,  aqpprei 
and  puiUBh  cnma.— Ex  parte  Preaf 
115. 


•ton,  le 

OPINION  EVIDENCE 


See  Oriminal  Law,  H  448-459;  Bridence,  K 
471-648. 

OPINIONS. 

See  Appeal  and  Error,  |  E^;  Courts,  H  106, 
107. 

ORDINANCES. 

See  Municipal  Oorpoxatloiu,  U  63,  110,  691- 
028. 

PANDERING. 

See  Proatitation. 

PARENT  AND  CHILD. 

See  Deat^  |  82;  Habeas  Oorpoa.  H  86.  09, 
118:  Rauroads,  |  804;  Specific  Performance, 
I  121;  WUIa,  |  163 ;  Work  and  Labor,  t  7. 

1 9  (Tex.CiT.App.)  A  father  may  malte  a  val- 
id aift  to  Ua  minor  son  in  the  absence  of  com- 
plaint by  an  existing  creditor,  without  refer- 
ence to  whether  the  son  has  been  emancipated. 
— Bunu  ft  Bell  t.  Lowe,  161  S.  W.  9^ 

PAROL  EVIDENCE. 

See  Eridence,  Sf  419-448. 

PARTIES. 

Sea  Appeal  and  Error.  |S  834.  877,  879;  BaU- 
ment,  |  28;  Gontracte,  §  187;  Highways,  8 
161;  Husband  and  Wife,  «  221,  270;  In- 
dictment and  Information,  {  124;  Jndgment, 

I.  FXAXKTIWB. 

(B)  JolBd«r. 

1 14  (Mo.)  AH  persona  having  an  interest  in 
the  subject-matter  of  a  private  dvil  action  may 
he  Joiued  as  plaintiffa.— Norton  T.  Bead,  161 


V.  d; 


OBJBOTIIMW,  JUn> 


|7S  (Mo.)  In  case  a  petition  shows  on  its 
face  a  defect  of  parties,  the  defect  may  be 
reached  by  demurrer,  but  if  it  does  not  show 
such  defect  on  its  face,  the  fanlt  may  be  at- 
taclced  by  answer.— Norton  t.  Reed,  161  8.  W. 
842. 

Where  a  defect  In  parties  or  a  misjoinder  of 
causes  of  action  are  not  taken  advantage  of 
either  by  demurrer  or  answer,  it  la  waived. 

-Id. 

i  75  (Mo.App.)  Where  a  defect  of  parties  ap- 
pears on  the  face  of  the  petition,  it  must,  onder 
Rev.  St.  1909.  |  1800.  be  taken  advantage  of 
by  demurrer;  but,  if  not  so  appearing,  it  must, 
under  section  1804,  be  taken  advantage  of  by 
answer,  or  the  defect  is  waived.— I  roga<ris  UtL 
Co.  V.  Annan-Burg  Milling  Co.,  161  S.  W.  320. 

S  75  (Mo.App.)  Under  Rev.  St  1900.  H  1800. 
1804,  where  defect  of  itarties  was  raised  neltlter 
by  demurrer  nor  answer,  court  held  not  to  have 
erred  in  refusii^  to  permit  amendment  so  as  to 
allege  such  defect  at  the  close  of  plaintUTa 
eTidenc&— Sails  v.  Fank,  161  S.  W.  1176w 

PARTITION. 

See  Adverse  Possession.  SI  81,  79,  85;  Appeal 
and  Error,  {  882;  Evidence,  I  208;  Qni^ng 
Title,  f  60;  Bemalndara,  |  17  ;  Tenancy  in 
Omuntm.  S  16* 

I.  BT  ACT  OF  PARTIES. 

8  9  (Mo.App.)  Where  land  belonged  to  a  mar- 
ried woman  and  her  brother  o  tenanta  in  com- 
mon, a  partition  deed  from  tiie  brother  to  her 
and  ber  husband  was  not  a  conveyance  of  title 
to  her  husband,  nor  even  to  her,  but  was  a  mere 
setting  off  of  the  boundaries  to  the  land  she 
owned.— Shall  v.  Cumminga,  161  S.  W.  860. 

II.  AOTIOlfS  FOR  PARTTnOH. 

<A)  XUylit  ot  AoHoB  »m4  Datensas. 

S  12  (Mo.)  Partition  wiU  not  Ue  iriifle  the- 
homestead  exiata.— Armor  v.  Lewli^  161  S.  W. 
251. 

f  18  OIo.)  A  disselsnre  on  actual  advwse 
poasesnon  destroys  the  noitv  of  possesdon 
among  tenants  in  common  and  takes  away  the 
right  of  partition  until  the  titie  la  determined 
b^  l^^opriate  action.— Armor  v.  Frey,  161  S. 

1 22  (Mo.)  An  unperformed  agreement  to  ar- 
Mtrate  the  partition  of  certain  real  propartr 
held  no  defense  to  a  suit  for  partition. — 
V.  Perrell,  161  S.  W.  719. 

(B)  ProeaadlHBs  mmM  Relief. 

1 84  (Tex.av.App.)  Rev.  Civ.  St  1911.  art 
6087.  providing  a  statutory  mode  of  partition, 
is  not  excluEove,  and  does  not  deprive  the 
courts  of  their  equitable  power  ofpartition.— 
Gutheridge  v.  Gutberidge.  161  S.  W.  892. 

8  44  (Mo.)  The  right  to  partition  bring  • 
right  common  to  bot^  tenants,  neither  are  bar* 
red  ftom  ashing  that  relief  by  reason  of  lapae 
of  time.— Armor  v.  Frey,  161  S.  W.  828. 

f  65  (Tex.GivjkppJ  Under  the  direct  provi- 
sions of  Rev.  Civ.  St  1911,  art  6097,  nihd.  8, 
a  petition  for  statutory  paratton  Is  insnffldent 
when  not  giving  an  eatunata  of  the  valne  of 
the  premises.— Gutheridge  v.  Qatiierldce,  161 
S.  W.  892. 

A  petition  for  eqidtable  partition  need  not 
state  the  estimated  value  of  tlie  property.— Id. 

8  63  (Tex.(^v.App.)  In  a  proceeding  for  the 
partition  of  real  estate,  the  question  of  value 
should  govern  more  than  the  item  of  quantity, 
and  a  judgment  rendered  without  any  evidence 
of  valne  cannot  be  supported.— Ouuieridge 
Gutheridge.  161  S.  W.  802. 

8  85  (Mo.)  A  tenant  in  common  who  makes 
improvements  on  tiie  property  in  good  tftitli.  not 
for  tiie  purpose  of  embamislng  us  cotananta* 
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or  inctunberins  their  estate,  or  hindering  parti- 
tion, is,  opon  partition,  entitled  to  compensa- 
tion for  BQcb  improTemenbi. — Armor  t.  Frey,  161 
S.W.  829. 

1 85  (Mo.)  Where  a  tenant  In  oonuDon  in  pos- 
session placet  improTements  on  iba  land  in 
good  falui,  he  is  entitled  to  an  allowance  npon 
partition  for  cnch  sam  as  ma;  be  equal  to  the 
increase  in  the  value  of  the  land  by  reason  of 
the  improTonentB.— Annor  t.  jester,  161  S.  W. 
839:  Same  t.  Keaxney,  Id.  840;  Same  t.  Cooih 
er.  Id.  841. 

1114  (Mo.App.)  Under  Bev.  St  1900.  H 
2276,  2279,  2600,  relating  to  costs  in  partition 
suits,  mU,  that  the  fee  of  the  attorney  for 
plaintiff  need  not  be  fixed  by  contract  to  au- 
thorize the  trial  judge  to  allow  blm  a  fee,  and 
that  sach  rule  applied  where  the  parties  form- 
ed a  corporation  and  received  stock  therein  in 
proportion  to  their  interest  in  the  land.— Con- 
nor Bealty  Go.  y.  St  Lonla  Union  Trost  Co., 
161  &  W.  866. 

In  nrtitlon  Involving  mineral  lands  worth 
924,000,  where  the  denred  result  was  accom- 
plished by  the  formation  of  a  corporation  and 
the  issuance  of  stock  tberdn  to  the  parties  in- 
terested in  the  land,  and  where  attorneys  tes- 
tified that  1,200  was  a  reasonable  fee,  the  trial 
conrt  was  justified  in  awarding  a  fee  ol  $720 
to  plaintilTB  attomey^Id. 

PARTNERSHIP. 

See  Replevin,  |  8;  SetOff  and  OountNcIalm, 

H  28.  83, 43. 

X.  THE  BEXATIOir. 
(A)  Creation  Mid  Revnlsltes. 

$20  Crex.Civ.App.)  An  agreement  that  one 
of  the  parties  thereto  would  furnish  the  mon- 
ey to  purchase  horses  would  not  of  itself  con- 
stitute a  partnership  between  the  parties. — 
Coody  V.  Shawver,  161  S.  W.  935. 

HL  MUTUAiL  BIOHTg,  DTJTttS,  AMD 

i^AMnamsM  or  fabthxkb. 

(O  Aetl«ns  Batwaem  Pmrtmaiw. 

i  108  (Tex.Clv.App.)  The  rule  that  one  part- 
ner cannot  sue  another,  except  for  dissolntion 
of  the  partnership  and  for  a  general  account- 
ing held  to  have  no  application  to  a  suit  between 
former  partners  after  dissoluti(nk  by  consent- 
Beeves  V.  White,  161  S.  W.  43. 

IV.  BJQHTg  AWD  T.TABTT.TTIES  Afl  TO 

THIRD  PER80KS. 
<A}  B*»reae>tmtlon  of  Finn  br  Pwtaer. 

S  I4r  (Tex.Civ.App.)  A  deed  signed  by  part- 
ners, reciting  that  it  conveyed  all  of  the  prop- 
erty and  assets  of  the  company,  includes  only 
the  partnership  property  and  not  the  partners' 
individoal  estate. — Dye  v.  Livingston  Iiomber 
Go.,  161  a  W.  68. 

(D)  AottOBS  fer  OF  AvaJmst  Flrau  or  P«rt- 
aera. 

1 197  (Mo.App.)  Actions  by  a  partnership 
■honid  be  bronnit  in  the  names  of  the  individual 
partners,  and  If  brought  in  the  firm  name  there 
is  a  defect  of  parties.- Iroquois  Mfg.  Co.  v. 
Annan-Burg  MilTing  Co.,  161  S.  W.  320. 

1213  (Tex.Glv.App.)  The  mere  allegation  in 
the  petition  of  jinnt  ownership  of  ue  mules 
■ought  to  be  recovered  was  not  equivalent  to 
an  allegation  of  partnershlpas  to  the  mules.— 
Coody  V.  Shawver,  161  S.  W.  935. 

1 218  (Ark.)  In  replevin  for  the  antomobile 
claimed  by  plaintiff  as  the  prize  in  the  contest 
for  newspaper  subscriptions,  ft«Id  on  the  evi- 
dence that  whether  one  interested  with  defend- 
ant in  the  sale  of  the  car  to  the  newspaper 
company  on  commission  had  anthoiity  to  de- 
liver it  was  for  the  jaiy.— Jonea  v.  BuAa,  161 

S.  w.  in. 


1216  (Tex.Civ.App.)  In  an  action  to  recover 
possession  of  mules  cl&lmed  to  have  been  con- 
verted by  the  defendant,  woether  defendant 
was  a  partner  of  plaintiff  need  not  be  submit- 
ted; the  evidence  not  showing  a  partnership.— 
Coody  V.  Shawver,  161  S.  W.  935. 

A  requested  instruction  submitting  the  issue 
of  partnership  was  defective  for  not  stating 
to  the  jury  what  would  constitute  a  partner- 
ship.—Id. 

An  instruction  that  If  the  purchase  of  horses 
by  plaintiff  was  under  an  agreement  by  wUcb 
defendant  was  to  have  a  third  interest  upon 
pairing  plaintiff  a  third  of  the  price,  unless  he 
paid  within  a  reasonable  time,  he  would  not 
be  a  partner,  was  not  erroneous  as  anthoridng 
a  finding  that  failure  to  so  pay  would  dissolve 
the  partnership. — Id. 

fi  220  n:ex.CivApp.)  Under  Bev.  St  1911, 
art  8?^,  providing  for  levy  of  execution  on 
the  interest  of  a  partner,  a  partnership  cannot 
enjoin  such  levy,  tiiough  it  would  result  in  sus- 
pending the  partneramp  business.— J.  M.  Bad- 
ford  Grocery  Co.  T.  Owens,  161  S.  W.  811. 

YI,  DEATH  or  PABOTTOt,  AMD  BinU 

vnmio  PAHnmui. 

i  246  (Uo.)  While  a  partnership  cannot  hold 
the  legEu  titie  to  land,  yet  equity  recognises 
the  n&t  of  a  firm  in  partnership  land,  and  a 
surviving  partner  has  an  equitaole  estate  in 
the  land  and  the  right  to  treat  it  as  personalty 
In  order  to  wind  np  the  affairs  of  the  firm, 
though  after  the  partnersliip  demands  are  sat- 
isfied the  surplus  is  treated  as  real  estate.— 
Armor  v.  Frey,  161  S.  W.  829. 

Where  no  creditors  of  a  firm  made  any  claim 
to  wild  lands  owned  by  the  partners,  and  the 
surviving  partner  before  conveying  the  proper- 
ty obtained  deeds  from  the  executor  and  heirs 
of  the  deceased  partner,  the  surviving  part- 
ner's conveyance  of  the  property  will  not  be 
upheld  as  a  conveyance  to  wind  up  the  partner- 
ship alftdrs;  it  appearing  that  the  conveyance 
of  the  executor  of  the  deceased  partner  waa 
insnfflciait  to  paas  titie.— Id. 

PASSENGERS. 

See  Ourlen,  11  2B»-808l 

PASSES. 

See  Carriers,  |  807. 

PASTURAGE. 

See  ^^erse  Possession,  |  22. 

PAYMENT. 

See  Account  Action  on,  I  4;  BUb  and  Kotes, 
18  429,434,490;  Justices  of  the  Peace,  1 168: 
Mortgages,  I  468;  Subrogation;  Tendor  ana 
Pur^aaw?  H  176,  S67,  816. 

V.  BEOOVBRT  OF  PATIIEIITB. 

1 82  (Ark.)  Although  an  exaction  is  lll^al, 
yet  if  voluntarily  paid  witiiout  any  eompolwia. 
it  cannot  be  recovered.— WUUford  t.  Eaion,  l(n 
S.  W.  498. 

{  86  (Ky.)  A  vendor  repaying  91,600  to  vendee 
to  enable  him  to  perfect  tiie  titie  held  entitied 
to  recover  fSOO  of  such  amount  paid  by  vendee 
to  an  attorney  without  vendors  knowledge.— 
Marrowbone  Coal  &  CToke  Co.  v.  Coleman,  l61 
S.  W.  238, 

S  87  (Ark.)  A  paymoit  of  die  fee  claimed  by 
a  deputy  proeecating  <dBoer  not  entitled  tiiere- 
to,  made  while  plaintiff  was  In  tiie  custody  <tf 
an  arresting  officer,  and  npon  the  assurance  of 
a  justice  of  the  peace  that  it  was  legal  and 
could  be  enforced  against  him,  held  « jMurmenit 
under  duress  and  hence  recoverable.— vmUfbrd 
V.  Eiaeon,  161  S.  W.  498. 
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S  89  (Ark.)  In  an  action  to  recover  a  lee  paid 
to  a  de  facto  prosecuting  attome?  not  entitled 
thereto,  eubmisBlon  of  the  case  on  the  sole  iasne 
whether  plaintiff  knew  when  he  made  the  pay- 
ment that  ^e  fee  demanded  was  ill^l  waa 
more  favorable  than  defwdant  was  entitled  to. 
— WUUtotd  T.  Bason.  161  S.  W.  48S. 

PENALTIES. 

See  Agricultnre,  I  8;  Jon.  |  107;  Bobhen.  { 
30;  Statutes,  f  241;  Telegraphs  and  Tele- 
phones, {  34. 

PENDENCY  OF  ACTION. 

See  Limitation  of  Actions,  S  106. 

PERJURY. 

See  Ubel  and  Slander,  SI  7, 1B6;  WltnesseB,  } 

2S6. 

I.  OFFEKSES   AWP  BESPON8IBZLXTT 
•rHEKEFOR. 

S  1 1  (Mo.)  Evidence  of  false  testimony  before 
the  grand  jury  as  to  whether  a  hotel  proprietor 
was  ruDning  a  bawdyhouse  held  material,  with- 
in Bev.  St.  1909,  S  4344,— State  t.  Burnett,  161 
S.  W.  680. 

n.  pBOSEoimoir  and  pvhishment. 

S  32  (Tez.Cr.App.)  In  a  prosecution  for  per- 
jury in  falsely  testifying  that  accused  had  never 
been  injured  while  working  for  another  rail- 
road, parts  of  the  transcr^t  in  such  action, 
whi(m  showed  that  accused's  counsel  therein 
withdrew  from  the  case  upon  it  appearing  that 
accused  had  testified  falsely,  were  not  admissible. 
-Key  V.  State,  161  S.  W.  130. 

C  32  (Tex.Gr.App.)  In  a  prosecntion  for  tes- 
tifying falsely  before  the  grand  jury  as  to  his 
brother's  age,  evidence  that  an  action  was  pend- 
ing against  tiie  brother  in  the  jaatice  court,  in 
which  he  had  entered  a  plea  of  minority  and 
swore  that  he  was  only  19  rears  of  was 
admissible,  but  the  result  of  that  trial  was  inad- 
missible.—Poulter  V.  State,  161  S.  W.  475. 

Testimony  of  grand  jury  men  was  admissible 
to  show  that  defendant  acted  deliberately  and 
willfnlly  and  did  not  testify  through  misappre* 
hensioD  or  agitation.- Id. 

PERSONAL  INJURIES. 

See  Abatement  and  Bevival,  |  54;  Carriers,  S§ 
246,  280-M7:  Damages,  K  130,  132,  166- 
221;  Death:  Electrldty,  f  16;  Bvldence,  IS 
471.  648:  Master  and  Servant,  H  6&~286; 
Municipal  CorporaUons,  SS  766-821;  Negli- 
gence; Pleading,  §S  34,  360;  Bailroads,  K 
275-400 ;  Belease ;  Street  Bailroads,  JS  81- 
118;  Trial.  SS  84,  191,  194,  217,  226,  242, 
243,  260,  252,  260,  296. 

PETITION. 

See  Pleading. 

PETIT  LARCENY^ 

See  Larceny,  S  65. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  S8  317,  528,648;  Malicious  Pros- 
ecution, 9  71;  Witnesses,  S  410. 

S  1 1  (Mo.)  The  right  of  a  licensed  physician 
to  practice  is  a  valuable  privilege  whidi  is  pro- 
tected by  such  safeguards  as  tiie  Legislature 
has  thrown  around  it— State  ex  rel  Sprlggs  v. 
Bobinson,  161  S.  W.  11G9. 

Bev.  St.  11)09,  §  8317.  eo  far  as  it  authoriies 
the  revocation  of  licenses  to  practice  medicine 
and  surgery,  is  highly  penal  and  must  be  so 
construed. — Id. 

Eridcnce  held  insufficient  to  sustain  snspen- 
si<ai  of  physician  by  State  Board  of  Health 


under  Bar.  SL  1900,  S  8317,  for  prodadng  en 

abortion.— Id. 

Under  Bev.  St  1909,  I  8317,  a  idiysician's 
lubt  to  practice  cannot  be  suspended  becanae 
01  a  willingness  or  offer  to  produce  an  abortion. 
— Id. 

Bev.  St  1900,  S  8317,  relative  to  revocation 
of  licenses  to  practice  medicine  and  surgery. 
held  not  to  authozice  tjie  State  Board  of  Health 
to  determine  what  shall  constitute  dishonorab^ 
conduct  on  tiie  part  of  a  physician  and  snr> 
|eon,^in  view  of  Const  art  4,  S  It  uid  article 

Assuming  that  the  State  Board  of  Health, 
under  Bev.  St  1009,  S  8317,  may  determine 
what  shall  constitute  unprofessional  conduct, 
it  could  not  suspend  a  pitysician  for  offering  to 
commit  an  abortion,  where  it  had  not  pro- 
hibited such  ofCers,  in  view  of  Const  art  2. 
S  IS,  prohibiting  retrospective  legislation.— Id. 

S  24  (Mo.App.)  In  an  action  against  a  surgeon 
for  damages  for  negligence  in  an  operation, 
evidence  held  insufficient  to  go  to  the  jury. — 
Boner  T.  Nicholson,  161  S.  W.  BOA. 

PLEADING. 

See  Abatement  and  BevivaL  |  64;  Appeal  and 
Error,  U  172,  173,  193,  194,  lfl7,  &4,  618, 
644,  837.  882,  916,  1042;  Attachment,  S  211; 
Bills  and  Notes,  SS  462,  485,  489;  Contracts. 
»  328,  335,  342;  Corporations, JH  514,  518; 
Costs,  S  71;  Damages,  SS  1417168:  Death,  S 
47;  Dismissal  and  Nonsoit  f  <K>;  Divorce,  H 
104,  105;  Drains,  fi  57;  Ejectment  SS  65,  66, 
69;  Equity,  J  241;  Estoppel.  SS  107.  112; 
Bzceptfons,  Bill   of,   8  Fraud.   S  49; 

Frauds,  Statute  of,  S  150;  Fraudulent  Con- 
veyances, 8  269;  Ooaranty,  t  87;  Hi^ways, 
i  161;  Tniunctlon,  81 118,  322;  Jo^Sinentl 
048;  Justices  of  the  Peace,  SS  44,  90-701, 141. 
174;  Landlord  and  Tenant,  S  306;  libel  and 
Slander,  ff  80-100;  Limitation  of  Actions,  S 
123;  Malicious  Prosecution,  SS  52,  66,  68; 
Master  and  Servant.  SS  256,  340:  Money  Lcmt 
S  6;  Money  Becelved,  S  17;  MunldiMl  Cof- 
poratiouB,  S  816:  Navigable  Waters.  S  26; 
Negligence,  S  119;  Parties,  S  TO;  Partition, 
1  66;  Partnership,  8  213;  Proceas,  <  66; 
Quieting  Title,  SS  34^;  Bailroads,  SS  114, 
430,  441;  Bape,  S.  66;  Beformation  of  In- 
struments, I  36:  Sales,  S  446;  Specific  Per^ 
formance,  S  H^L  Street  Bailroeuds,  S  117; 
Tel«rraphs  and  Tdenhonfl*.  S  66;  Trespass 
to  Try  Title,  S  82;  Trial.  K  130^  194,  WO- 
263.807. 

X.  FOBX  AHD  ALLBOAXZOMS  ZH  OEV- 

S  8  (Ark.)  Mere  abstract  cwclwdMis  of  law 
may  not  be  pleaded. — Wood  v.  Drainage  Dist 
No.  2  of  Conway  County,  161  S.  W.  1057. 

The  allegation  that  tiie  delay  In  compteting 
work  under  a  contract  was  negligent  Md  a 
mere  ooncln^(m  of  law.— Id. 

S  8  (Mo.)  An  allegation  that  a  certain  deed 
was  ineffective  is  a  conclusion  of  law  and  not  an 
allegation  of  fact.— Boothe  v.  Cheek,  161  a  W. 
791. 

S  8  (McApp.)  Averments  In  a  petition,  that 
by  obstruction  of  a  stream  plaintiffs  sawmill 
was  rendered  wholly  worthless,  and  he  was 
caused  to  move  it  AeM  coDclnsions  of  the  plead- 
er.—Weller  v.  Missonri  Lumber  Se  Mining  Co^ 
161  S.  W.  853. 

S  8  (Mo.App.)  The  statement  of  a  condosioD 
that,  if  defendant  was  negligent  the  plaintilt 
waa  also  guilty  of  negligence  contribntiu  there- 
to, A«Id  bad.— Johnson  v.  Springfield  Traction 
Co.,  161  S.  W.  1193. 

S  8  (Tex.CiT.Apu.)  An  allegation  that  defend- 
ant became  bound  to  pay  plaintiff  held  a  con- 
elusion.— Baker  v.  Hahn,  161  S.  W.  443. 

8  34  (Mo.App.)  The  word  "disesse"  as  used  In 
an  allegation  of  the  answer,  in  an  action  for 
the  price  of  a  jat^  that  the  imck  waa  mot  a  good 
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breeder  and  snre  foal-getter  becatue  of  the  dis- 
ease, meant  anj  derangement  of  the  functions 
or  alteration  of  the  structare  of  the  animal  or- 
gans.—Ferry  T.  Van  Matr^  161  8.  W.  643. 

1 34  (Tex.)  lo  action  for  deatii  of  an  employe, 
where  petition  alleged  that  the  floor  was  greasy 
and  slippery,  bnt  foiled  to  show  that  any  other 
person  was  responsible  for  such  condition,  held, 
tliat  it  woald  be  presumed  that  the  employ^ 
caused  such  condition.— Snipes  T.  Bomar  Cotton 
Oil  Ca,  161  S.  W.  1. 

1 35  (Mo.App.)  The  words  "a  corporatloQ," 
appearing  in  uie  caption  of  a  complaint  after 
the  name  of  the  plaintiff,  may  be  dlsTMarded 
as  snrplnsage.— Iroquois  Mfg.  Oo.  t.  Annan* 
Burg  Milling  Co.,  161  S.  WT  320. 

n.  DEOIABATIOW.  OOMPUUlfT,  PE- 
TZTKMr,  OR  raATEMEKT, 

{48  (Ark.)  Every  essential  element  of  the 
canse  of  action  must  be  stated  in  the  complaint. 
—Wood  T.  Drainage  Dlst  No.  2  of  Conway 
County,  161  S.  W.  1057, 

I  67  (Ky.)  Plaintiir  is  only  nqoired  to  state 
In  Ills  petition  facts  maldng  out  a  prima  facie 
case  in  his  favor,  and  Is  not  bound  to  antit^pate 
tiie  answers  or  (w^tions  which  defendant  mu 
intend  to  rely  opon.— Flyim  t.  Bamu,  161  S. 
W.  628. 

m.  PZiEAOB  AMSWEB.  OBOSS-OOM- 
FIiAENT,  AMD  AFFIDAVIT 
OF  DEFENSE. 

«3)  TvsTevaes  or  DeMlals  sad  AdmlBaloMs. 

J 126  (Ky.)  An  answer,  denying  that  plain- 
"on  October  22,  1912,  loaned  defendants 
95,000,  which  amount  both  jointly  and  severally 
promise  to  pay,"  held  to  adinit  a  loan  on  some 
other  day,  for  a  different  amount,  and  a  promise 
either  joint  or  several. — Gahren,  Dodge  &  Malt- 
by  T.  Farmers'  Bank  of  Estill  County,  161  S. 
W.  1127. 

S  127  (Ky.)  An  answer  denying  that  on  Octo- 
ber 22d  plaintiff  loaned  defendant  $5,000,  being 
an  admission  of  a  loan  on  some  other  day,  or  for 
a  less  sum,  the  consideration  for  the  loan  was 
admitted,  so  that  the  further  answer  that  the 
debt  was  without  consideration  presented  no 
defense. — Gahren.  Dodge  &  Maltby  v.  Farmers' 
Bank  of  Estill  Connty,  161  S.  W.  1127. 

i  129  (Ky.)  Where  defendant's  allegations  of 
ownership  of  land  and  that  a  pert  of  his 
boundary  was  within  a  boundary  claimed  by 
plaintiff  were  not  denied,  no  issue  was  raised  as 
to  whether  the  lap  was  within  defendant's 
deed.— Bassett  v.  Lash.  161  S.  W.  227. 

V.  DEMUBBEB  OS  EXCBFTIOIC. 

1 192  (Ark.)  Where  mere  abstract  conclusions 
of  law  are  pleaded,  the  defect  may  be  reached  by 
demurrer.— Wood  Drainage  Dlst.  Mo.  2  of 
Conway  County,  181  8.  W.  1057. 

{  193  (Ark.)  Failure  to  state  every  eesential 
element  of  the  cause  of  sction  may  be  reached 
hy  demurrer.— Wood  v.  Drainage  Dlst  No.  2  of 
Conway  County.  161  S.  W.  1057.  ' 

f  193  (Ho.)  In  case  a  petition  shows  on  its 
face  a  misjoinder  of  action,  the  defect  may  be 
reached  by  demurrer,  but  if  It  does  not  show 
such  defect  on  its  face,  the  fault  may  be  at- 
tacked by  answer.— Norton  v.  Reed,  161  S.  W. 
842. 

S  193  (MoApp.)  It  Is  no  ground  for  demurrer 
in  actions  at  law  that  the  prayer  for  relief  is 
not  warranted  by  the  averments  of  the  petition. 
— Weller  v.  Missouri  Lumber  &  Mining  Co.,  161 
e.  W.  863. 

1 214  (Mo.)  A  demurrer  to  the  petition  ad- 
mits the  truth  of  the  allegations  therein.— ^ee- 
han  V.  Union  lUectric  Light  &  Power  Co.,  161 
S.  W.  826. 


1 214  (Mo.App.)  A  demurrer  admits  all  facts 
well  pleaded  and  the  Inferences  of  fact  which 
may  ne  reasonably  drawn  therefrom,  but  not 
conclusions  of  law  nor  the  conclnatoni  of  the 
pleader.— Weller  v.  Mlnouri  Lumber  ft  Mining 
Co.,  161  S.  W.  853. 

{214  (Tex.Civ.App.)  On  demurrer  the  aver- 
ments of  the  petition  must  be  taken  as  true.— 
Dye  V.  Livingston  Lmnbu;  Co.,  161  S.  W.  63. 

S  228  (Tex.Clv.App.)  An  exception  to  five 
counts  in  a  petition  of  reconvention  was  prop- 
erly overruled  where  one  of  the  counts  stated 
a  proper  counterclaim.— Qilliaple  t.  Ambrose. 
161  S.  W.  937. 

Exception  to  five  ooonta  in  plea  of  recon- 
vention for  misjoinder  hj  which  it  was  propce- 
ed  to  strike  them  out  and  permit  other  counts  to 
remain,  kold  properly  overruled,  as  the  entire 
pleading  is  to  be  stricken,  leavlnc  It  to  the 
pleader  to  select  such  portimia  of  the  plea  u  he 
may  see  fit.— Id. 

VX  AMENDBD  AND  SUPPIiEBKEirTAL 
PIXADXKOS  ARD  BEPXAADEB. 

{237  (Mo.)  In  an  action  against  a  railroad 
company  by  the  former  owner  of  the  land  of  a 
street,  which  the  company  had  appropriated 
with  the  city's  consent,  held  not  error  to  permit 
defendant  to  amend  its  answer  to  conform  to  the 
evidence,  after  the  instructions  were  given.— 
^nn  V.  St  Louis  ft  S.  F.  E.  Co.,  161  S.  W. 

§  243  (Ark.)  Where  no  cause  of.  action  was 
stated  in  a  complaint  as  distinguished  from  a 
cause  of  action  defectively  stated.  It  could  not 
be  amended.— Arkansas  Life  Ins.  Co.  v.  Amer- 
ican Nat.  Life  Ins.  Co.,  161  S.  W.  186. 

{ 257  (Ky.)  In  action  <»t  notes,  every  fact 
provable  onder  an  amended  answer  stricxen  by 
the  court,  alleging  that,  nnder  contract  by 
which  defendant,  ss  plaintiff's  agent,  was  to  re- 
ceive $2.50  on  each  wagon  shipped  by  plaintiff, 
650  wagons  were  so  shipped,  KM  provable  un- 
der the  original  answer,  alleging  ttiat  a  large 
number,  the  exact  number  of  whl(di  defendant 
could  not  tell,  were  sMpped^Tanlbee  Iiawis, 
&  Cbamben,  1«1  S.  W.  UOO.  * 

VH.  SIONATUBE  AHD  VEBIFIOATIOV. 

{301  (Tex.CivApp,)  That  a  pleading  was 
verified  by  a  party  before  one  of  his  attorneys  In 
the  case  was  not  ground  for  sustaining  a  spe- 
cial exception  thereto. — Coody  v.  Shawver,  161 
S.  W.  936. 

I3C  Bllil,  OF  PABTIOmLABS  AND 

OOFT  OF  AOOOUNT. 
{330  (Tex.Civ.App.)  That  plaintiff  was  hi 
possession  of  the  aeconnt  books  and  would  not 
permit  defendant,  his  former  partner,  to  In- 
spect them  was  a  sufiQcient  excuse  for  not  par- 
ticularly itemizing  the  amount  alleged  by  coun- 
terclaim to  be  due  to  defendant— Beeves  v. 
White,  161  S.  W.  43. 

XL  MOTIONS. 

{845  ^y.)  Judgment  was  properly  directed 
for  defendant  on  the  pleadings,  where  the  peti- 
tion dm  not  aver  that  the  death  was  accidental, 
and  the  answer  did  not  core  the  error;  the  evi- 
dence not  disclosing  the  manner  of  death  other 
than  ttiat  it  was  by  drowning. — Farnsley's 
Adm'r  v.  Philadelphia  Life  Ins.  Co.,  161  S.  W. 
1111. 

{  355  (Ky.)  In  an  action  on  notes,  held,  that 
the  court  properly  struck  an  unverified  answer 
setting  up  counterclaim  for  defendant's  failure 
to  comply  with  an  order  requiring  him  to  verify 
it— Taulbee  v.  Lewis  &  Cbambos,  161  S.  W. 
1100. 

8  356  (Mo.)  The  qaestion  whether  an  amend- 
ment of  the  answer,  intended  to  make  it  agree 
with  the  proo^  was  in  fact  warranted  hy  the 
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evidence,  cannot  be  dedded  on  motion  to  strike 
the  amendmenL— HyndB  t.  Hynds,  161  S.  W. 

812. 

S  367  (Ark.)  A  motion  to  make  the  complaint 
more  specific  held  properly  denied. — Ix>ewer  t. 
Lonoke  Rice  MiUing  Co.,  161  S.  W.  1042. 

S  367  (Ark.)  Where  the  substantial  facts  coo- 
stituting  a  cause  of  action  are  stated  in  the  com- 
plaint, though  imperfectly  alleged,  the  proper 
mode  of  correcting  the  defect  is  by  motion  to 
make  more  definite  and  certain. — Wood  v. 
Drainage  DisL  Ho.  2  ot  Conway  County,  161 
S.  W71057. 

S367  (Mo.App.)  The  failure  of  the  petition 
in  an  action  for  money  had  and  received  to  set 
forth  the  relation  of  the  parties,  the  contract, 
or  the  wrong  out  of  which  the  cause  of  action 
arose,  could  have  been  reached  by  motion  to 
make  it  more  definite  and  certain,  if  not  by 
demurrer.— St.  Louis  Sanitary  Co.  v.  Reed,  161 
S.  W.  315. 

8  369  (Ky.)  Where  a  petition,  in  an  action  for 
death  of  a  railroad  employ^  charged  that  he 
was  engaged  either  in  interstate  or  intrastate 
commerce  at  the  time  of  the  accident,  it  was 
not  sustainable  under  Civ.  Code  Prac.  S  118, 
subd.  4,  authorizing^  alternative  allegations,  and 
defendfljit  was  entitied  to  compel  plaintiff  to 
elect  on  which  she  would  proceed.— -Louisville 
ft  N.  B.  Co.  V.  Strange's  Adm'x.  161  S.  W.  239. 

In  negligence  cases,  a  cause  of  action  for 
physical  pain  and  mental  anguish  during  the 
period  between  the  accident  and  death  of  the 
person  Injured  cannot  be  Joined  with  a  cause  of 
action  for  death,  but  the  plaintiff  must  elect  be- 
tween them.— Id. 

A  motion  to  compel  plaintiff  to  elect  whether 
she  would  proceed  under  the  state  law  or  under 
tile  federal  Employers'  Inability  Act  to  recover 
for  the  death  of  her  intestate,  made  before  pro- 
ceeding to  trial,  was  in  time.— Id. 

9  36ft  (Ky.)  Where  an  injured  servant  at- 
tempted to  rely  on  both  the  common  law  and  the 
federal  Employers*  Liability  Act,  the  defend- 
ant's motion  to  require  an  election  must  be  sue- 
tained.— Louisville  ft  N.  R.  Co.  v.  Moore,  161 
B.  W.  1129. 

I  369  (Mo.)  Where  the  same  cause  of  action 
was  set  out  in  separate  counts  to  meet  possible 
variations  in  the  proof,  plaintiff  was  not  requir- 
ed to  elect  on  which  he  would  proceed.— Schroe- 
der  T.  Tonfin,  181  8.  W.  716. 

Xm.  DHFBOT»  AHD  OBJEOTIOirS, 
WAITEB,  AHD  AIPgR  BT  TEB- 
DI0r  OR  JUDOBCEHT. 

J 1403  (Mo.)  Failure  of  plaintilFs'  petition  to 
ege  defendant's  incorporation  was  cured  by 
an  answer  expressly  admitting  that  defendant 
was  a  corporation.— Davidson  v.  Laclede  Land 
ft  Improvement  Co.,  161  S.  W.  686. 

1 403  (Tex.Civ.App.)  The  defecto  in  the  plead- 
ings of  one  party  may  be  cured  by  avermoita  in 
the  pleadings  of  the  other.— Childress  v.  Bobin- 
SOD,  161  S.  W.  78. 

The  foUnre  of  defendant's  answer  to  show 
tliat  plaintiff,  the  wife  of  the  possessor  of  land 
against  whom  a  judgment  had  been  recovered, 
was  a  party  to  that  action  so  as  to  be  bound  by 
the  Judgment,  is  cored  where  plaintiffs  peti- 
tion riiowed  that  the  property  was  com- 
munity estate  of  herself  and  her  husband.— Id. 

f406  (Mo.)  Where  a  defect  in  parties  or  a 
misjoinder  of  causes  of  action  are  not  taken 
advantage  of  either  by  demurrer  or  answer,  it  is 
waived.— Norton  v.  Reed,  161  S.  W.  842. 

S418  (Mo.)  Under  Rev.  St  1909,  {1  1800. 
1804,  a  defendant  who  pleads  over  by  taking  is- 
sue on  the  facts  after  the  overruling  of  a  de- 
murrer to  the  petition  on  the  grounds  of  multi- 
foriousness  ana  misjoinder  oi  parties  thereby 
waives  the  objection.— Wola  v.  Venard,  161  8. 
W.  760. 

S423  (Ark.)  The  faUure  to  make  a  note  an 
exhibit  to  the  complain^  in  an  action  to  fore- 


close a  mortgage  and  recover  the  debt,  was 
waived  by  defendant  by  not  objecting  on  that 
ground,  the  mortgage  having  been  mane  an  ex- 
hibit and  read  in  evidence  and  considered  with 
the  complaint— Felker  v.  Rice,  161  S.  W.  162. 

£424  ('Mo.App.)  A  defendant  may  waive  his 
right  to  insist  upon  the  filing  of  an  accoont,  in 
accordance  with  Rev.  St.  1909,  {  1882.  in  an  ac- 
tion begun  in  the  circuit  court.— Barton  Lum- 
ber Co.  V.  Gibson,  161  S.  W.  357. 

S  428  (Mo.App.)  An  objection  to  the  petition, 
first  made  by  an  crf}jection  to  evidence,  can  pre- 
vail only  when  the  petition  wholly  fails  to  state 
any  cause  of  action,  constmed  most  favoimbly 
to  plaintiff.— Price  V.  City  of  MaiyviUe,  m 
S.  W.  295. 

{433  (Mo.App.)  The  omission  of  an  essential 
averment  from  a  petition  is  not  wholly  waived 
by  answer  to  the  merits ;  but  a  failure  to  demur 
brings  into  play  the  rule  of  liberal  construction, 
and,  if  the  omitted  fact  can  be  found  to  be 
alleged  by  inference,  the  petition  will  not  be 
held  bad  after  verdict — Coulter  v.  Coulter,  161 
S.  W.  281. 

A  petition,  in  an  action  by  a  wife  for  sep- 
arate maintenance,  under  Rev.  St  1909,  i  82^ 
held  good,  though  not  in  terms  alleging  that  the 
husband's  abandonment  was '  without  just 
cause,  when  not  challenged  until  after  verdict 

PLEDGES. 

See  Insurance,  |  240. 

8  29  (Mo.App.)  A  cold  storage  company,  to 
which  produce  stored  with  it  was  pledged  for 
advances,  refusing  arbitrarily  to  sell  to  cus- 
tomers produced  oy  the  pledgor  at  prices  suffi- 
cient to  pay  it,  and  afterwards  selling  it  tor  an 
iiuuffident  amount  is  liable  for  loss.— Union 
Cold  Storage  ft  Warehouse  Co.  t.  Pitt%  161 
S.  W.  1182: 

PLURAL 

See  Statutes,  1 188. 

POLICE. 

See  False  Personation,  |  2;  Monlclpal  Corpo- 
rations,  1 180. 

POLICE  POWER. 

See  Constitutional  Law,  J  60;  Municipal  Corpo- 
zatiotts,  H  591-623;  Railroads,  i  MT 

POSSESSION. 

See  Adverse  Possesion:  Ejectment  1 16;  For- 
cible Entry  and  Detainer,  f  9:  Larceny,  1 M; 
Replevin,  |  8 ;  Trow  and  Cmvenloii,  f  11. 

POST  OFFICE- 

See  Ghrriers,  H  241.  280.  320. 

POWERS. 

See  Wills.  S  693. 

H.  OONSTRUOTXOH  AHD  XSOBOITTIOlf. 

{34  (Mo.)  Whenever  there  is  a  conveyance 
by  the  donee  of  a  power  and  the  conveyance 
cannot  be  given  fnU  effect  without  its  being 
construed  as  an  execution  of  the  power,  it  wiu 
be  held  to  be  such  execution,  even  though  there 
is  no  reference  to  the  power.— Armor  v.  Frey . 
161  S.  W.  829. 

ft  41  (Uo.)  Where  an  owner  of  land  devised  it 
to  his  chilaren  for  life  with  the  power  of  ap- 
pointment by  will  in  favor  of  their  children,  the 
execution  by  a  child  of  the  power  in  favor  of 
his  son  is  not  a  devise  of  property,  rendering 
the  SOD  liable  on  the  fathers  covenant  of  war- 
ranty made  in  the  conveyancH  ol  land;  the  son 
taking  from  tlie  origbiai  owner.— Armor  t.  SVey, 
161  S.  W.  829. 
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PRACTICE. 

For  practice  in  partlcalar  actiou  and  proceed- 
ing see  thft  vatioiu  ipadfio  toplM. 

PRAYER. 

8m  Pleading,  |  193. 

PRECEDENTS. 

S«e  Conrta,  U  89-66. 

PREMIUMS. 

See  inanrauce,  H  765.  818- 

PRESCRIPTION. 

See  Adrene  PoBaeaaion;  Limltatioa  of  Aetiona. 

PRESENTMENT. 

See  BiUa  and  Notes,  i  397. 

PRESUMPTIONS. 

See  Appeal  and  IDrroT, JK  901-034;  Criminal 
Law.  »808,  1144,  iM;  Bridence,  H  66-83. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  H  81,  792. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  }  1027;  Attorney  and 
Client;  Banks  and  Banking,  H  54,  105-116, 
263:  Brokers:  Carriers,  f  194:  Corporations, 
K  308-381,  413,  432;  Drains,  f  17;  Evidence, 
ft  242,  243,  441;  Husband  and  Wife,  »  26. 
138;  Injanction,  1 114;  Intoxicating  Liquors. 
1 169:  Mnnidpal  Corporations  S  292;  Wit- 
nesaeB,  { 144. 

m.  Biomg  AMP  uabujtiei  am  to 

THIBD  FEBSOm. 
(A)  Powers  of  AjroMt* 

1 103  (Arb.)  A  travelins  salesman,  in  the 

alwence  at  proof  of  special  aatliority,  bad  no 
power  to  accept  an  order  for  goods  taken  b; 
Dim  on  behalf  of  his  principal,  so  as  to  ef- 
fectuate a  binding  contract  between  the  buyer 
and  seller.— Ootcanlt  Advertising  Co.  t.  Tonng 
Hardware  Co.,  161  S.  W.  142. 

I  123  Crex.CiT.App.)  In  an  action  for  broker's 
commlsBions,  evidence  held  to  warrant  a  finding 
that  defendants*  agent,  with  whom  plaintiff 
conducted  the  transactions  iu  qaestiou,  had  au- 
thority t»  act.— B.  E.  A  D.  C.  Kolp  v.  Brazer. 
161  S.  W.  899. 

S  136  <Tex.Civ.App.)  An  agent  is  not  person- 
ally responsible  upon  a  contract  made  for  a 
known  principal.— Chicago,  B.  L  A  G.  By.  Co. 
T.  Ployd,  161  S.  W.  954. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  {  467:  Bllla  and  Notes, 

S\  :S7,  484:  Guaranty;  Injunction,  I  241: 
udiment,  f  910;  Malieiomi  ProaeeuDon,  1 
68;  Mor^ages,  {  283. 

X.  OBEATIOK  AHD  EXISTBHOX  Or 

(A)  Betweea  IndlTldnsIs. 

S  14  (MaAppJ  Where  third  persons  agreed 
with  defmdants,  for  a  valuable  consideration, 
to  assume  a  debt  defendants  owed  a  bank,  the 
TeIati<Hi  of  principal  and  surety  was  created  be- 
tween the  parties,  even  though  the  bank  was 
not  a  party  to  the  ^reement— Citizens'  Bank 
of  Senath  v.  Douglass,  161  S.  W.  601. 

Where  a  creditor  accepts  a  promise  of  third 
parties  made  to  the  debtor  to  discharge  the  lat- 
ter's  obligation,  the  creditor  is  bound  to  respect 
the  contract  of  suretyship  between  them.— Id. 


Where  third  persons  agreed  with  defendants 
to  pay  their  note  due  a  bank,  and  the  bcmk  not 
only  accepted  the  promise  of  the  third  persons, 
but  induced  them  to  assume  payment  of  the 
debt,  granting  an  extension  of  tiiae  without  noti- 
i^ng  defendanta,  the  bank  must  be  held  to  liave 
elected  to  accept  the  Alrd  persons  as  principals, 
and  can  look  to  defendants  merely  as  sureties. 
-Id. 

Where  defendants,  primarily  liable  on  a  note, 
became  sureties  owing  to  a  subsequent  agree- 
ment by  third  persons  to  pay  it.  their  liability 
was  unaffected  by  the  Negotiable  Instruments 
Law. — Id. 

8  46  (Mo.App.)  The  extension  of  time  of  pay- 
ment of  a  note  by  a  bank,  where  defendanta, 
the  makers,  had  already  agreed  with  others  that 
they  should  discharge  it,  held  not  to  work  an 
estoppel  on  the  bank  to  hold  the  makers ;  there 
having  been  no  change  of  position  by  them. — 
Citizens'  Bank  of  Senath  v.  Douglass,  161  S. 
W.  80L 

m.  DI80HABOE  OF  SURETT. 

fi  104  (Mo.App.)  The  extension  of  the  time  of 
payment  of  a  note  due  a  bank  held  to  relieve 
the  makers  of  liability;  their  liability  having 
become  tliat  at  sureties  by  reason  of  a  subse- 
quent agreement  with  third  parties  for  the  pay- 
ment of  the  note.— Citizens*  Bank  of  Seqath 
V.  Douglass,  161  S.  W.  601. 

S  108  (MaApp.)  For  an  extension  of  time  of 
payment  to  discliarge  a  surety  on  a  note,  such 
extension  must  be  supported  by  a  valid  con- 
sideration and  be  binding  upon  the  creditor,  this 
also  being  the  rule  of  Negotiable  Instruments 
Law.— Citizens'  Bank  of  Senath  t.  Douglass, 
161  S.  W.  601. 

IT.  REBSEDIBB  OF  C3BEDITOB8. 

8  160  (Tex.CiT.App.)  In  an  action  on  a  bond 
to  indemnify  against  the  default  of  a  con- 
tractor and  to  Indemnify  plain  ^ff,  who  made 
a  deposit  to  assist  the  contractor,  evidence  that 
plaintiff  was  not  an  owner  of  the  house,  but 
merely  advanced  the  money,  was  admissible  to 
estabUsb  plaintiff's  interest.— Fidelity  A  Depos- 
it Co.  V.  Bankers'  Trust  Co.,  161  S.  W.  45.  . 

I  162  (Mo.App.)  Where  defendants,  who  had 
executed  a  note,  but  who  were  liable  only  as 
sureties,  owing  to  a  subsequent  agreement  by 
third  persons  to  pay  it,  daimed  tlmt  they  had 
been  discharged  by  the  prindpars  extension  of 
time,  tbe  question  was  for  the  jury,  where  the 
evidence  was  confilctiufc— Cltiiens*  Bank  of 
Senath  v.  Douglass,  161  S.  W.  601. 

1 1 63  (Tex.Civ.App.)  Where  in  an  action  on 
a  Bond,  judgment  was  rendered  against  Iwth  Uie 
surety  and  contractor  with  execution  first 
against  the  contractor  and  judgment  for  the 
surety  over  against  him,  it  was  immaterial 
whether  the  contractor  was  solvent  as  to  the 
surety's  liabUitx  to  reimburse  plaintiff.- E^eli- 
ty  &  Deposit  Co.  T.  Bankers'  Trust  Co.,  181 
S.  W.  45. 


PRIVILEGED  COMMUNICATIONS. 

See  Wltnanei,  i  las. 

PROBATE. 

See  WiUs,  Sf  229-329. 

PROBATE  COURTS. 

See  Courts,  |  200^. 

PROCESS. 

See  Appeal  and  Error,  f  880;  Attachment;  Cor- 
porations, I  608;  Limitation  of  Actions.  $  119; 
Mandamua;  Searches  and  Seiaures;  Seques- 
tration. 
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I.  NATCSB.  IBSVAirO^aSQIJmTBS, 
AMD  VALCDITT. 

§31  (Ky.)  Uoder  Ey.  St  S  2S24,  and  Oir. 
Code  Prac.  |  89,  declarlnsr  an  action  to  be  begun 
by  summons,  filing  a  petition,  etc^  the  aommons 
to  be  valid  must  name  the  defenttants  to  be  BUm- 
moned.— Casey  t.  Newport  Boiling  Mill  Co.,  161 
S.  W.  B28w 

n.  BEKTIOE. 

(A)  Peraomal  Berrlee  im  CtoaaiwI. 

S  66  (Tez.CiT.App.)  Under  B«r.  Cfr.  St.  1911, 
art.  1869,  referring  to  serrice  upon  nonresidents, 
held,  that  the  service  of  an  amended  petition  ia 
not  authorised  where  the  notice  does  not  men- 
tion the  amendment.— Baker  t.  Hahn,  161  S.  W. 
443. 

(B)  Return  m.md.  Proof  of  Serrlee, 

{  142  (Ky.)  In  a  collateral  attack  on  a  Judg- 
ment, the  sherilTs  return  is,  under  Ky.  St.  I 
3760,  conclurive,  unless  atbtcked  an  tiie  giDnnd 
of  fraud  or  mistake.— S.  B.  Beese  Lumber  Go. 
T.  LieUng  Coal  &  Lumber  Co.,  161  S.  W.  1124. 

PROFITS. 

See  Mortgaces,  |  199. 

PROMISSORY  NOTES. 

Setf  Bills  and  Notes. 

PROPERTY. 

See  Logs  and  Ijogging;  Mines  and  Minerals; 
Partnership,  1  246. 

PROPERTY  TAX. 

See  Taxation,  i  117. 

PROPOSITIONS. 

See  Appeal  and  Error,  S  742. 

PROSTITUTION. 

See  Criminal  Law,  S  371. 

{  I  (Ark.)  The  statute  prohibiting  pandering 
punishes  one  procnring  any  female,  wnether  Tir- 
tuous  or  not,  to  enter  a  place  for  proatitntlfHl. 
—Boyle  T.  State,  161  S.  W.  1049. 

To  warrant  a  oouTietion  of  pandering,  the 
proof  must  show  that  men  and  women  resorted 
to  Uie  house  to  which  prosecutrix  was  brouKht 
for  immoral  purposes,  and  was  a  place  in  which 
prostitution  was  allowed,  and  that  she  was  tak- 
en there  for  that  purpose. — Id. 

I  I  (Tez.Cr.App.)  Acts  32d  Leg.  c  2S,  held 
intended  to  cover  all  acts,  conduct,  devices,  etc., 
to  induce  any  female  to  submit  her  body  to  oth- 
er men  for  Ute  purpose  of  prostitution,  whether 
they  succeeded  in  inducing  her  to  do  so  or  not, 
and  that  whether  she  was  virtuous  or  not  prior 
tiiereto  was  immaterial.— Currington  t.  State, 
161  S.  W.  478. 

S  4  (Ark.)  Evidence  held  to  justify  a  convic- 
tion of  pandering,  Dunishable  by  the  act  of  1013. 
—Boyle  V.  State,  ftl  S.  W.  1049. 

On  a  trial  for  pandering,  the  testimony  of  wit- 
nesses living  at  the  house  that  up  to  the  time 

Srosecutriz  was  taken  to  it  it  was  not  used  as  a 
Isorderly  house  fteld  relevant  to  contradict  tes- 
timony tnat  the  house  had  been  and  was  then 
used  as  a  disorderly  house. — Id. 

Whtre  the  state  proved  that  accused  was  en- 
gaged only  in  the  business  of  maintaining  a  dis- 
orderly house,  to  which  prosecutrix  was  bronzht, 
evidence  that  accused,  at  the  time  of  the  allege 
ed  offense,  was  engaged  in  the  business  of  secur- 
ing patents  was  admiBsible. — Id. 

Evidence  of  defendant's  manner  toward  fe- 
males on  the  street  corners  was  admiasihle  on 
the  issue  whether  he  was  in  the  practice  of 
procurinj,'  females  to  enter  a  disorderly  house. 

1 4  (Tex.Cr.App.)  In  a  prosecution  under 
Acts  32d  Leg.  c.  23,  offense  must  be  shown  be- 


yond a  reasonable  doabt— Currington  r.  State, 
161  S.  W.  478. 

In  a  prosecution  under  Acts  82d  Le&  &  28, 
the  burden  of  proof  was  on  the  state.--Id. 

PROVINCE  OF  COURT  AND  JURY. 

S^Crimlnal  Law,  H  736-764;  Trial,  H  ISO, 

PROVOCATION. 

See  Homldde^  |  286. 

PROXIMATE  CAUSE. 

See  Negligence,  H  S8,  69. 

PUBLICATION. 

See  Municipal  Corporations,  }  110. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  IS  863,  867; 
Schools  and  School  DisMcts,  H  97-107; 
States,  {137.  " 

PUBLIC  IMPROVEMENTS.  • 

See  Municipal  Corporations,  H  266-086. 

PUBLIC  LANDS. 

See  Advene  Fouesdon,  {  73. 

HL  DI8POIAX  OF  KAXIMI  OT  THE 
■TATB8. 

S  r76  (Tex.GlT.App.)  Where  the  state  of  Tex- 
as placed  grants  made  by  a  former  sovereigit 
on  the  same  footing  as  those  made  by  the  state, 
any  grant  by  the  state  of  a  part  of  lands  em- 
braced in  a  grant  of  a  former  sovereign  was 
void.— CampbeU  v.  Gibbs,  161  S.  W.  43a 

PUBLIC  NUISANCE. 

See  Nuisance,  f  72. 

PUBLIC  POLICY. 

See  Cemeteries,  |  3. 

PUBLIC  PURPOSE. 

See  Taxation,  1 88. 

PUBLIC  SCHOOLS. 

See  Schools  and  Sdiool  Districts. 

PUBLIC  SERVICE  COMMISSION. 

See  Xilectrlcit7.  I  L 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Bailroads;  Street 
Bailroads;  Telegraphs  and  Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  {  183. 

PUPILS. 

See  BchocOs  and  School  Districts,  {  168. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Execution,  S  161. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  i|  736-742;  Trial,  136- 
141,  8T0.  '      ™.  w 

QUIETING  TITLE. 

See  Judgment,  H  251«  490;  Bemainder^  f  17. 
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I.  BIOdT    OF    ACmOH    ASS  DS- 
FENSEB. 

1 19  (Mo.)  Statutes  for  quieting  title  ate 
enabling  acts  and  not  penal  or  reatrlctlTe.— 
Armor  v.  Frey,  Ifll  S.  W.  829. 

A  suit  to  quiet  title  brought  under  the  stat- 
ute Is  a  proceeding  by  one  claimant  of  an  in- 
tereat  In  property  against  anoAer  claimant  ask- 
ing the  court  to  ascertain  and  determine  the 


ig  1 

title,  bat  a  recovery  of  the  possession  of  the 
real  estate  is  not  essential;  uus  being  so  even 
though  the  amendment  of  1909  was  Intended  to 
give  full  affirmative  relief  In  case  the  mlt  was 
changed  from  one  of  quiet  title  to  one  to  qnlet 
title  and  give  possession.— Id. 

n.  PBOOEEDniGB  AND  BBUEF. 

134  (Ho.)  Where,  In  a  suit  to  quiet  Htle. 
the  petition  did  not  disclose  that  defendant 
claimed  alone  through  a  fatally  defective  tax 
record,  the  suit  will  not  be  dismissed  on  the 
ground  tliat.  the  tax  deed  being  void,  there  was 
no  cauae  of  actton^Davidson  v.  Leelede  Land 
*  Improvement  Co.,  161  S.  W.  686. 

1 39  (Ho.)  A  cross-bll]  undertaking  to  state 
a  cause  of  action  to  quiet  title  under  Rev.  St. 
1909.  I  2S35,  held  BuffidenL— Hynds  v.  Hynds, 
181  fe.  W.  812. 

{43  (Mo.)  Where,  In  an  action  to  quiet  ti- 
tle, the  petition  alleged  title  generally  In  plain- 
tiff and  asked  that  the  title  of  the  parties  be 
defined  and  adjudicated,  and  the  answer  was 
a  general  denial  and  special  plea  asserting  title 
and  praying  that  title  be  adjudged  in  defiant, 
the  whole  title  was  In  issue.— Mabaffey  v.  Leb- 
anon Cemetery  Ass'n,  161  S.  W.  701. 

1 00  (Ho.)  Where  a  party  brings  a  solt  to  es- 
tablish an  equitable  interest  in  land,  hi  may  In 
the  same  suit  have  partition,  but  the  rule  Is 
otherwise  where  the  plaintiff  connta  solely  on 
Us  legal  titie.— Armor  v.  Frey,  161  8.  W.  829. 

RAILROADS. 

See  Agriculture,  i  8;  Appeal  and  Error,  U  882, 
104^  lO&O,  1060,  low;  Commerce;  Consti- 
tutional Law.  I  116;  Bmlnent  Domain;  Jus- 
tkes  of  the  Peace,  H  91,  100;  Umitation  of 
Actions,  I  55;  Master  and  Servant;  Pleading, 
H  2S7,  369:  Statutes,  t  26S;  Street  Ball- 
.  roads:  Trial,  {§  84.  181.  194,  284,  242,  250, 
262,  296. 

BIGHT  OF  WAT  Aim  OTBEB  IH- 
TERESTS  nr  LAND. 

{72  (Ky.)  A  railway  company  which  accept- 
ed a  light  of  way  deed  containing  covenants  to 
maintain  a  suffldent  right  of  way  fence  could 
not  exempt  itself  from  such  obll^tion  by  con- 
veying ttie  property  to  another  company.— 
Lonisvilie  I^.  Co.  v.  Wlgglngton.  161  S.  W. 
209. 

!|76  (Ho.)  When  a  railroad  companr  li  per- 
tted  by  a  municipality  to  use  a  pnbuc  street, 
the  extent  of  Its  right  in  the  street  Is  measured 
by  the  permission,  together  with  such  ordinanc- 
es as  define  and  regulate  its  use.— Loeders  v.  St 
Louis  &  S.  F.  IL  Co..  161  S.  W.  1169. 

VI.  OOHSTXtirOTIOH.  MAIITTENAHOE, 
AND  EQUIPMENT. 

199  (Tenn.)  Acta  1907,  c.  149,  {  26,  empow- 
ering a  city  to  require,  by  ordinance,  a  rail- 
road company  to  build  and  maintain  bridges 
over  its  traclts  at  street  crossings,  Is  within  the 
police  power.— City  of  Chattanooga  v.  Southern 
By.  Co.,  161  S.  W.  1000. 

Under  the  common  law  a  city  could  require  a 
railroad  to  construct  and  mafntaiu  at  its  ex- 
pense a  proper  bridge  at  a  street  crossing  over 
its  tracks.- Id. 

S  108  (Mo.App.)  Under  Rev.  St  1909,  {3150, 
a  railroad  company  held  not  liable  because 
ditch  through  roadbed  overflowed  the  land  on 


the  north  side  of  the  right  of  way,  where  the 
lateral  ditch  on  the  south  side  of  the  roadbed 
was  proper  and  propel^  eonstructed^Poncot 
St  Looia,  I.  M.  &  S.  By.  Co.,  161  S.  W. 
1190. 

{113  (Ky.)  That  the  L.  ft  I.  Ry.  Co.  had  the 
same  general  offices  and  was  under  the  same 
control  as  the  L.  Ry.  Co.  would  not  make  the 
one  liable  for  the  wrong  of  the  other.— Louis- 
vUle  Ry.  Ca  v.  Wigginton,  161  S.  W.  209. 

A  former  owner  of  a  railroad  right  of  way 
would  not  be  responsible  for  Injury  to  adja- 
cent land  in  grading  the  right  of  way  by  its 
grantee  by  dumping  earth  on  such  land ;  the 
grantee,  who  comoutted  the  wrong,  only  being 
responsible  therefor.— Id. 

{  1 14  (Ky.)  Comtilaint  held  not  to  allege  that 
defendant  railroad  company  wrongfully  throw- 
ing dirt  on  plaintiff's  huul  cast  more  water  up- 
on plalntifrs  land  than  the  natural  flow.— 
^isvUle  By.  Co.  v.  W^inton,  161  S.  W. 

X.  OPERATION. 

(B)  Stmt«torr»     Haalelpal,     »m«  OMelal 
RevnlAtlons. 

{  236  (Ho.)  A  municipality  granting  to  a  rail- 
road company  the  right  to  lay  its  tracks  in  a 
public  street  may  afterwards  pass  a  speed  ordi- 
nance and  make  other  regulations  as  to  the  use. 
— Lueders  v.  St  Louis  &  S.  F.  B.  Co.,  161  S. 
W.  1169. 

{  255  (Ark.)  An  indictment  for  violating  Acts 
1907,  p.  363,  {{  1,  2,  requiring  railroad  compa- 
nies at  junctions  where  trains  connect  to  have 
a  crier  on  duty,  held  defective  for  not  idleging 
that  the  station  was  a  junction  where  trains 
connect— State  t.  Chicago,  R.  I.  &  P.  By.  Co., 
161  S.  W.  1066. 

(D)  iBjvrles  to  Lleemaeea  or  Trespassers 
Ik  OenerBl. 

{ 275  (Et.)  a  railroad  held  bound  to  give 
warning  of  the  approach  of  a  train,  in  antici- 
pation of  the  presence  of  persons  working  on 
the  track.— Cincinnati,  N.  O.  &  T.  P.  Ky.  Co. 
V.  Winningham's  Adm'r,  161  S.  W.  506. 

If  a  railroad  company  was  charged  with  no- 
tice that  a  coal  tipple  was  being  constructed  at 
a  certain  poiut  near  the  tra^,  so  that  it  was 
bound  to  anticipate  the  presence  of  workmen 
on  the  track,  It  was  not  excused  for  failure  to 
give  warning  of  a  train's  approach  because  the 
engineer  diof  not  In  fact  know  the  tipple  was 
being  constructed.- Id. 

{  282  (Ky.)  If  a  railroad  company  was  bound 
to  warn  of  the  approach  of  a  train  to  a  point 
at  which  a  coal  tipple  was  being  constructed 
over  the  track,  one  engaged  in  the  woriE  could 
assume  that  a  warning  would  be  given,  and 
was  not  conclusively  negligent  in  not  looking 
in  crossing  the  track  in  nis  work.— CincinnatT, 
N.  O.  ft  X  P.  By.  Co.  V.  Winningham's  Adm'r, 
161  S.  W.  606. 

In  an  action  for  the  death  of  one  engaged  In 
constroctlng  a  coal  tipple  near  a  railroad  track 
by  beiUK  struck  by  a  train  whether  decedent 
was  guilty  of  contributory  negligence  in  not 
looking  on  crossing  the  track  in  bis  work  held 
a  jury  question.- Id. 

Where  all  of  the  facts  were  admitted,  the 
question  of  whether  a  railroad  company  was 
Bound  to  give  warning  on  approaching  a  point 
where  a  coal  tipple  was  being  constructed  over 
the  track  was  one  for  the  court— Id. 

(P)  Aflofdents  mt  Cwnmminmu* 

J  304  (Mo.App.)  WhUe  under  Laws  1911,  p. 

1^,  the  obBtructiim  of  a  road  crossing  for 
longer  than  five  minutes  is  negligence  per  se, 
the  statute  allows  trainmen  a  ressouable  exer- 
cise of  tbe  obstruction  privilege,  but  does  not 
affect  tbe  common-law  duty  of  train  operatives 
to  exercise  reasonable  care  at  crossings.— Fife 
V.  Chicn^o  &  A.  R.  Co.,  161  S.  W.  300. 
Operatives  of  a  freight  train  held  not  negli- 
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gent  in'doHiDg  tbe  tndn  at  a  crossingr  prior  to 
the  iiassing  of  a  paBsenger  train  on  an  adjoin- 
ing track,  by  leason  of  which  plaintifTa  horse 
was  killed  after  paBsing  on  the  croMing  and 
being  noable  to  proceed.— Id. 

{307  CI^ClT.App.)  Where  an  ordinarily 
pradent  person  would  have  maintained  a  flag- 
man or  watchman  at  the  railroad  crossing 
where  an  injury  occurred,  a  failure  to  keep 
such  flagman  or  watchman  was  n^ligence.— 
Tezaa  Midland  R.  B.  t.  Wiggtna,  IfU.  S.  W. 
446, 

{310  (Mo.App.)  The  degree  of  care  required 
of  railroads  at  pablic  crossings  depends  on  the 
circumstances  or  each  particular  case,  and  that 
a  statute  prescribes  one  precaution  will  not 
relieve  the  railroad  company  from  adopting 
others  dictated  by  common  prudence.— File  t. 
Chicago  &  A.  R.  Co.,  161  S.  W.  300. 

{316  (Mo.App.)  It  is  not  negligence  to  ran 
passenger  trains  at  a  high  rate  u  qieed  over 
road  crossings  in  the  country. — Sife  r.  Chicago 
&  A.  B.  Co.,  161  S.  W.  300. 

1327  (Ark.)  Traveler  struck  by  a  train  which 
he  could  have  seen  except  for  a  failure  to  look 
held  negligent,  even  conceding  that  he  had  a 
right  to  pay  greater  attention  to  a  fzeigbt  train 
on  another  track.~St.  Louis.  I.  M.  &  S.  B,  Co. 
V.  Roddy,  161  S.  W.  156. 

i  327  (Tex.CST.App.)  Persons'  about  to  cross 
a  railroad  track  must  look  and  listen  for  ap- 
proaching trains,  and  a  failure  to  do  so  bars 
recovery.— Texaa  Midland  R.  R.  v.  Wiggins, 
161  S.  W.  445. 

i  330  (Ark.)  Failure  of  train  approaching 
crossing  to  give  signals  and  warning  held  to  be 
considered  on  the  question  of  contributory  neg- 
ligence only  when  there  are  circumstances  ex- 
cusing a  traveler  from  performing  the  duty  to 
look  and  listen.— St  Louis.  I.  M.  &  8.  R.  Co. 
V.  Roddy,  161  8.  W.  156. 

9330  (Mo.App.)  WbUe  a  traveler  approach- 
ing a  railroad  crossing  in  a  city  may  assume 
that  a  train  will  not  cross  at  an  unlawful 
speed,  be  must  nevertheless  use  his  senses  for 
his  own  protection,  and  be  careful  until  out 
of  danger.— Coby  v.  Quincy,  O.  &  K.  G.  R.  Co., 

161  a!^w.  29o: 

i  333  (Mo.App.)  Where  plaintiff  and  tbe  driv- 
er of  an  automobile,  when  they  were  only  60 
or  70  feet  from  a  railroad  crossing,  saw  and 
heard  a  freight  train  about  400  feet  away, 
wbidi  was  obviously  running  at  an  excessive 
speed,  but  did  not  check  the  speed  of  tbe  au- 
tomobile,  and  attempted  to  cross  ahead  of  the 
train,  they  were  guilty  of  negligence.— Coby  v. 
Quincy,  O,  ft  K.  G.  R.  Go.,  161  S.  W.  290. 

}337  <Ey.)  In  an  action  for  killing  a  team 
at  a  crossing,  it  was  not  error  to  refuse  to 
charge  that  defendant  would  not  be  liable  if 
tbe  proximate  cause  was  the  breaking  of  tbe 
lock  chain  on  the  wagon,  where  the  evidence 
showed  that,  though  the  chain  broke,  the  driver 
had  tbe  team  under  control  before  he  attempt- 
ed to  cross.- Louisville,  H.  &  SL  L.  Ry.  Co.  v, 
WUson  s  Ex'i,  161  S.  W.  513. 

§338  (Ark.)  In  action  for  death  in  crossing 
accident  prior  to  taking  effect  of  Acta  1011,  p. 
275,  instruction  making  defendant  liable,  not- 
withstanding contribator;r  negligence,  if  Its  em- 
ploy&  discovered  plaintifE*8  peril,  or  by  ordi- 
nary care  could  have  discovered  it  in  time  to 
have  avoided  injnring  him  held  eironeoua, — St. 
Louis,  I.  H.  AS.  B.  Co.  t.  Roddy.  161  8.  W. 
156. 

1338  (Mo.App.)  To  make  the  last  clear 
chance  doctrine  applicable  to  injuries  at  a  rail- 
road crossing,  tbe  traveler's  peril  must  be  ap- 

Sarent  to  the  trainmen.- Goby  v.  Quincy,  O.  ft 
:.  C.  R.  Co.,  161  S.  W.  290. 

5348  (Mo.App.)  Evidence,  in  an  action  for 
uries  in  a  colliBioo  between  an  automobile 
in  ^whicb  plaintiff  was  riding  and  a  freight 
tram,  held  to  show  that  the  train  was  within 
sight  and  hearing  when  the  automobile  ap- 


proached  the  crossing  and  attenwted  to   

^<^v.  Quincy,  O.  &  E.  a       Co.,  161  8. 

Evidence  held  not  to  show  that  plaintiFs  peril 
was  known  and  apparent  to  the  engineer  in  time 
to  stop  so  as  to  avoid  the  colUsion.- Id. 

S  348  (Tex.GiT.App.)  Evidence  Md  guflldait 
to  support  a  judgment  for  plaintiff.— Interna- 
tional ft  Q.  N.  By.  Go.  t.  Walker,  161  8.  W. 
961.  ^  * 

1350  (Ark.)  Evidence  AM  to  make  a  qae>> 
tion  for  the  Jury  as  to  whether  engineer  of  train 
who  saw  a  person  on  track  should  have  slack- 
ened the  speed  of  the  train  or  given  warning  of 
its  approach.-^-St  Louis,  I.  M.  ft  S.  B.  Co.  v. 
Roddy,  161  S.  W.  156. 

S  350  (Ky.)  In  view  of  tbe  evidence  as  to  ob- 
structions at  a  crossing,  court  held  to  have 
properly  permitted  tbe  jury  to  determine  wheth- 
er Uie  statutory  crossing  signals  were  suffident, 
or  whetiier  the  company  should  hBTe  used  other 
reasonably  effectlTe  means.— Southern  By.  Co. 
in  Kentucky  t.  Thacker's  Adm'x,  161  S.  W. 
236. 

f  350  (Ky.)  ETidence  held  sufficient  to  take  to 
the  jury  the  question  of  defendant's  negligence 
in  failing  to  give  the  alarm  for  the  crossings 
Louisville,  H.  &  St  L.  By.  Co.  v.  Wilson's 
Bx'x,  161  S.  W.  613. 

§  350  (Tex.CiT.App.)  The  question  whether 
plaintiff  looked  and  listened  is  one  for  the Jury, 
whenever  tbe  evidence  is  conflicting. — Texas 
Midland  R.  R.  t.  Wiggins,  161  S.  W.  44& 

The  question  of  the  railroad  company's  neg- 
ligence in  failing  to  keep  a  watchman  at  Uie 
crossing  held  for  the  jury.— Id. 

S  350  (Tex.Civ.App.)  Failure  of  one  to  stop, 
look,  and  listen  before  going  upon  a  crossing 
will  not  render  him  guuty  of  negligence  as  a 
matter  of  law.— International  ft  G.  N.  Ry.  Co.  v. 
Walker,  161  S.  W.  961. 

1 351  (Ark.)  Where  there  were  no  circum- 
stances justifying  deceased's  total  failure  to 
look.  Instructions  as  to  duty  to  ring  bell  or 
sound  whistle  held  erroneous  because  the  Jury 
might  have  understood  that  they  could  consider 
this  on  the  question  of  contributory  negligence.— 
St  Louis,  I.  M.  ft  S.  R.  Co.  T.  Boddy,  161  S. 
W.  156. 

In  action  for  death  in  crossing  accident,  in- 
struction as  to  obstruction  of  crossing  by 
freight  train  held  erroneous  because  the  Jury 
might  have  understood  that  a  partial  obstruc- 
tion of  tbe  crossing  rendered  tbe  company  lia- 
ble, whereas  such  obstruction  was  not  tbe  prox- 
imate cause  of  the  injury.— Id. 

8  351  (Tex.CiT.App.)  Instruction  to  find  rail- 
road company  not  liable  if  the  engineer  was  not 
negligent  held  properly  refused  where  then  was 
evidence  that  driver's  view  of  crossing  was  ob- 
structed by  the  company's  cars  on  a  siding.— 
Texas  Midland  B.  R.  t.  Nelson,  161  S.  'WTWBS. 

(O)  Xnjapl«a    to   Persona   ob   or  mcu 

TvMlca. 

8  356  (MoJLpp.)  Railroad  company,  permit- 
ting  public  to  use  its  property  for  trard  or 
recreation,  with  knowledge  thereof,  held  Iwuad 
to  exercise  reasonable  care  to  avoid  injuring 
such  users.— Featherstone  v.  Kansas  City  Ter- 
minal Ry.  C!o.,  161  S.  W.  284. 

8  358  (Mo.App.)  Child  playing  optm  side 
track  held  not  to  lose  status  of  licensee  by  go- 
ing under  a  car  to  procui^e  coal  for  a  woman 
picking  up  coal.— Featherstone  v.  Kansas  City 
Terminal  By.  Co.,  161  S.  W.  284. 

Bailroad  company  held  to  owe  to  children  ac- 
customed to  play  on  side  track  the  duty  of 
warning  tbem  before  backing  other  cars  taere- 
on.— Id. 

8  359  (Mo.App.)  Where  a  child  is  a  tt««paBS- 
er  on  railroad  property,  and  is  injured  in  a 
place  where  the  company  has  no  reason  to  aD~ 
ticipate  its  presence,  the  company  is  not  liable. 
—Featherstone  v.  Kansas  Ci^  Terminal  By. 
Co.,  161  8.  W.  284. 
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1 384  (T^OiT^pp.)  A  nOroad  company  mm 
botmd  to  opeiate  iti  tnin  ao  aa  not  to  inter- 
fere with  plaintiff'B  enjoyment  of  his  prcmifles 
near  the  nght  of  way  by  casting  miasiUs  from 
the  train  and  injuring  plaintitC. — Trinity  &  B. 
V.  Ry.  Co.  v.  Blackshear,  161  S.  W.  ^5. 

8  381  (Mo.)  A  person  walking  along  a  rail- 
road track  in  a  public  street  along  which  the 
tracks  extended  was  bound,  after  he  saw  a 
train  approaching,  to  use  the  care  tliat  an 
Mdinarily  prudent  person  woold  have,  under 
the  circumstances,  uaed  to  get  ofE  the  track.—- 
Laederg  t.  St  Louis  &  S.  F.  R.  Co.,  161  S. 
W.  1159. 

S383  (Ky.)  The  doctrine  of  "stop,  look,  and 
listen"  on  approaching  and  crossing' a  railroad 
track  has  not  been  adopted  In  Kentucky.— 
Cfaicinnati,  N.  O.  &  T.  P.  Ry.  Co.  t.  Winning- 
ham's  Adm'r,  161  S.  W.  506. 

{ 385  (Mo.)  A  traveler  in  a  public  street 
along  which  a  railroad  extended  had  the  right 
to  reW  upon  the  observance  by  the  railroad  of 
an  orainance  limiting  its  speed  to  five  miles  per 
hour.— Lueders  t.  St.  Louis  ft  S.  F.  B.  Oo^  161 
S.  W.  1159. 

{396  (Tex.Ciy.App.}  The  res  ipsa  loquitur 
doctrfne  will  raise  a  presumption  of  negligence 
by  defendant  railroad  company,  where  plaintiff 
while  plowing  in  his  field  about  50  feet  from 
tbe  track  was  struck  by  a  spike  "picked  up" 
by  a  passing  freight  train  and  thrown  with 

rit  force  into  plaintiff's  field.— Trinity  &  B. 
Ry.  Co.  T.  Blackshear,  161  S.  W.  SMS. 
{398  (Mo.)  Brtdeoce.  in  an  action  for  the 
death  of  plaintifFs  intestate  run  over  by  a 
train  in  a  public  street  along  which  tracks  ex- 
tended, held  to  justify  a  finding  that  the  speed 
oi  the  train  was  ezcesaive  in  view  of  an  ordi- 
nance limiting  the  speed  to  five  miles  per  hour, 
and  that  the  excessive  speed  was  the  proximate 
cause  of  the  accident.— Lueders  t.  8L  Louis  & 
S.  F.  R.  Ca.  161  S.  W.  1169. 

{400  (Mo.)  The  qaastion  wbeOier  plalntlfTs 
Intestate,  after  be  saw  the  train,  used  reasonable 
efforts  to  get  off  the  track,  was  properly  sub- 
mitted to  the  jury.— Lueders  v.  St.  Lout*  &  S. 
F.  R.  Co.,  161  S.  W.  1159. 

(H)  Imjwtos  to  Jjalasala  OB  •r  wmmr  Traeln. 

{407  (McApp.)  Engineer  of  train  standing 
near  overhead  crossing  while  waiting  for  clear 
track  held  not  negligent  in  blowing  toe  custom- 
ary blasts  of  the  whistle  as  a  signal  to  the 
rear  brakeman  who  had  gone  back  to  warn 
other  trains,  though  the  horse  of  a  person 
waiting  for  the  train  to  move  before  crossing 
the  bridge  was  thereby  frightened. — Pontius  v. 
Chicago,  R.  L  &  P.  Ry.  Co.,  161  S.  W.  202. 

{4il  (Mo.App.)  Under  Rev.  St  1909,  {{ 
3145,  3146,  statutory  remedy  for  failure  to 
fence  railroad  held  not  available,  where  horse 
went  on  track  and  fell  into  trestle  bridge  with- 
out being  injured,  frightened,  or  run  by  a  lo- 
comotive or  train. — McClaskey  v.  Quincy,  O. 
ft  K.  C.  R.  Co.,  161  S.  W.  277. 

Under  Rev.  St.  1909,  {{  3145,  S146,  owner 
ct  horse  which  went  on  railroad  track  because 
of  absence  of  fence  and  cattle  guards,  though  not 
injured,  frightened,  or  run  by  a  locomotive  or 
^^n,  held  entitled  to  recover  for  injuries 
caused  by  failing  into  a  bridge:  the  statoto^ 
remedies  not  t>eing  exclusive.— Id. 

Under  Rev.  St  1909,  {  8146,  pn^iietor  of 
railroad  crossed  by  prirate  road  held  to  owe  to 
the  owner  of  a  horse  living  at  some  distance 
the  duty  of  providing  a  lawful  barrier  to  pre- 
vent the  horse  straying  from  a  public  road  to 
the  railroad  by  tbe  way  of  the  private  road. 
—Id. 

§411  (Tex.GiT.App.)  RaHroad  company  held 
not  bound  to  maintain  a  fence  extending  from 
Its  track  to  the  right  of  way  fence  after  mov- 
iDg  the  rifl^  of  way  fence  doser  to  tbe  track, 
and  not  liable  to  the  owner  of  a  cow  which 


eacaped  from  its  paatore  through  such  fence 
and  fell  into  a  hole.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Meyer,  161  S.  W.  12. 

Railroad  company,  which  made  excavation  on 
its  right  of  way  into  which  surface  water  flow- 
ed and  washed  a  deep  hole,  AeM  not  bound  to 

Sard  sacb  hole  to  prevent  persons  or  animals 
Uing  therein. — Id. 

8414  (Tex.CiT.App.)  Railroad  company  held 
under  no  duty  to  aeep  a  deep  liole  on  its  ^ht 
of  way  bieloaed  to  prevent  llTe  stack  flailing 
therein,  and  not  liable  for  the  death  of  a  cow 
which  fell  therein  after  it  had  moved  its  right 
of  way  fence  so  as  not  to  inclose  such  bole. — 
Missouri.  K.  &  T.  By.  Co.  of  Texas  v.  Meyer, 
161  8.  W.  12. 

{415  (Mo.App.)  Where  an  animal  killed  was 
on  a  public  railroad  crossing,  the  statutory, 
duty  to  ring  the  bell  of  an  approaching  engine 
was  mandatory,  regardless  whether  the  train- 
men saw  or  conld  have  teen  the  animal,  while 
if  the  animal  was  not  at  a  public  crossing  the 
liability  for  killing  it  rested  on  the  common-law 
duty  of  the  company  to  avoid  injury,  if  rea- 
Bonably  possible  after  discovering  the  danger.— 
Martin  t.  Batler  County  B.  161  S.  W. 
631. 

8  419  (Mo.App.)  Where  the  engineer  or  fire- 
man saw  or  could  have  seen  an  animal  on  the 
track  or  coming  onto  it  in  time  to  have  avoid- 
ed killing  the  animal  by  either  scaring  it  from 
the  track  by  an  alarm,  or  by  stopping  the  train, 
the  railroad  company  was  hable  for  killinir  it- 
Martin  7.  Butler  Coanty  R.  Co.,  161  8.  W.  681. 

8  425  (Tex.Civ.App.)  Tbe  negligence  of  a  rail- 
road company  in  obstructing  a  private  crossing 
does  not  render  it  liable  tor  the  death  of  a 
horse  without  any  showing  connecting  tbe  neg^ 
gence  with  the  death.— San  Antonio  &  A.*P. 
By.  Co.  7.  SchendeU  161  S.  W.  878.  \  . 

{439  (Mo.App.)  Plaintiff's  right  to  recover 
for  Injuries  to  a  horse  under  an  allegation  that 
railroad  company  failed  to  maintain  a  law- 
ful fence  held  not  affected  by  the  Inclusion  of 
another  allegation  of  negligence  of  the  com- 

Sany's  servants  not  sustained  by  the  evidence.— 
IcCIaBkey  v.  Quincy,  O.  &  K.  C.  R.  Co.,  181 
S.  W.  277. 

(441  (Mo.App.)  In  an  action  for  negligently 
blowing  locomotive  whistle,  frightening  horse, 
burden  of  pleading  and  proving  a  negligent 
breach  of  duty  held  to  be  with  plaintiff  to  the 
end  of  the  case.— Pontins  v.  Chicago,  B.  I.  ft 
P.  Ry.  Co..  161  S.  W.  292. 

S  443  (Tex.Civ.App.)  Evidence  held  to  sustain 
a  finding  that  the  horse  killed  entered  on  the 
track  at  a  point  where  railroad  employes  put- 
ting in  a  new  crossing  negligently  left  an  open- 
ing in  the  fence.— Texas  &  N.  O.  R.  Co.  v. 
Cunniff,  161  S.  W.  306. 

8  446  (Ky.)  In  an  action  for  value  of  a  horse 
struck  bf  a  train,  a  peremptory  instruction  for 
defendant  held  properly  refused,  though  those 
in  charge  of  the  train  testified  that  they  used 
care  to  avoid  the  accident;  the  burden  placed 
upon  defendant  by  Ky.  St.  {  809,  to  disprove 
negligence  not  being  orercome.— Oheaapeake  ft 
O.  Ry.  Co.  T.  Burton,  161  8.  W.  llieS; 

{447  (Mo.App.)  An  instruction,  in  an  action 
against  a  railroad  company  for  the  killing  of  an 
animal,  held  defective  for  failing  to  state  what 
facts,  if  found,  constituted  actionable  negli- 
gence.—Martin  T.  Butler  County  R.  Co..  161  S. 
W.  631. 

(E)  nna. 

1 481  rrex.CiT.App.)  In  an  action  for  bnmhifr 
plalntilTs  goods,  where  its  witnesses  testified 
that  the  engines  were  equipped  with  the  best 
spark  arresters,  plaintiff  can  show  that  the  en- 
gines threw  sparks  and  started  fires.— St  Louis 
Sonthwestem  Ry.  Go.  of  Texas  v.  Brajamin, 
161  8.  W.  370. 


For  cases  in  Dee.  Bis.  *  Am.  Us.  Kay  No.  aeries  *  Indexse  see  same  tople  and  ssetlOB  (I)  NUMBER 
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RAPE. 

See  Grlmlnal  Law,  8  1186;  Bvidence,  |  U6; 
Indictment  and  Infonnation,  {  126. 

I.  OFFEHSE8  AWP  RESPOKSIBILrFr 
THEREFOR. 

1 14  (Ark.)  Failure  to  realRt  or  make  oat- 
cry  because  of  fear  hM  not  to  preTect  crime 
coDstitutiDg  rape,  and  inatniction  requiring 
prosecutrix  to  use  only  such  means  to  prevent 
accused  accomplishing  bis  purpose  as  was  con- 
sistent with  her  safety  was  proper. — ^Threet  t. 
State.  161  S.  W.  139. 

ZX.  PBOBEOUTION  AND  PUHISHMENT. 

(O)  Trial  and  R*yI*w. 

1 59  (Ark.)  Where  prosecutrix  made  no  dis- 
closure for  about  60  daya,  and,  in  the  mean- 
time, Toluntarily  had  sexual  intercourse  with 
acciued'and  others,  refusal  <^  tnstructioas  that 
this  mii^t  be  considered  In  determining  wheth- 
er the  act  charged  was  against  her  will  h«ld  er- 
ror.—Threet  T.  State,  161  8.  W.  189. 

HZ.  OIVU*  IJABILITT. 

}66  OfaApp.)  Where  tiie  petition  stated  a 
cause  of  action  for  damages  for  an  assault  with 
intent  to  rape,  and  the  evidence  merely  tended 
to  establish  a  simple  assault,  the  variance  was 
immatoiaL— Marts  v.  PowdU.  161  B.  W.  871. 

RATE 

See  Blectridty,  fi  1;  Ferries,  |  SI:  Interest,  i 
81;  Telegraphs  and  Telephones,  |  2S. 

REAL  ACTIONS. 

Ejectment:  Forcible  Entry  and  Detainer; 
sH^rtition;   Quieting  Title;  Trespass  to  Try 

'  REASONABLE  DOUBT. 

See  Oriminal  Law,  |  789. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  SS  676,  678. 


qee  Ball. 


RECOGNIZANCES. 
RECORDS. 


See  Adverse  Possession,  g  79;  Appeal  and  Er- 
ror, §{  173,  499-714.  760.  901,  1133;  Certi- 
orari, i  64;  Chattel  Mortgages,  g  204;  Crim- 
inal Law,  fS  1081,  1086-1124;  Deeds,  {  69. 

REDIRECT  EXAMINATION. 

Sea  WlfauMHi,  {  286. 

REFERENCE. 

X.  HATITBE.  QBpTOPS,  AXD  ORDEB 
OF  BEFEBEHCB. 

?8  (Ky.)  An  account  was  peculiarly  one  for 
erence  to  a  commissioner  where  there  were 
433  issues  of  fact  involving  charges  for  serv- 
ices and  conntercharge&r-Garvey  t.  Garrey,  161 

S.  W.  626. 

REFORMATION  OF  INSTRUMENTS. 

I.   RIGHT  OF  AOnOH  AMD  DEFEHBES. 

1 19  (Mo.)  The  mistake  which  constitutes  a 
ground  for  the  reformation  of  an  {nstrument 
must  be  mutual,  and,  where  the  parties  agree 
to  accomplish  a  particular  object  by  an  in- 
Btrument  to  be  executed,  and  the  instrument 
does  not  do  so,  a  court  of  equity  may  reform 
the  instrument— Wolx  v.  Venaxd,  161  S.  W. 
7'iO. 

Where  the  parties  to  a  deed  of  tnut  admitted 


that  by  inadvertent^  there  wfta  a  mlsdeeetiptloB 
in  the  real  estate  intended  to  be  cooTeyed  by 
the  grantors  and  rec^red  hy  ttie  benmnary, 
there  was  a  mntnal  mistake  of  the  parties  jiw- 
tifying  reformation. — ^Id. 

i  23  (Ark.)  Where  defendants  purdiased 
land  from  a  railroad  company  and  relied  upon 
the  railroad  company's  agent  to  Insert  the  de- 
scription in  their  application  tor  the  purcbaae, 
defendants  are  not  estopped  from  eecnring  a 
reformation  of  their  deed  because  they  did  not 
examine  the  description  and  ascertain  that  it 
failed  to  inclade  tiie  land  they  Bought  to  buy.~ 
St  Louis.  I.  U.  &  S.  By.  Go.  t.  MeOoniwU,  ZSL 
S.  W.  496. 

S  25  (Ark.)  Where  defendants  purdiaaed  land 
from  plaintiff  and  went  into  possession,  erecting 
structures  thereon,  they  will  not  be  denied  a 
reformation  of  their  deed  to  include  the  land 
purchased,  on  the  ground  that  the  parties  can- 
not be  placed  in  statn  quo.-78t.  Louis,  L  M.  ft 
S.  By.  Co.  V.  BlcConneU,  1«1  S.  W.  ^UW. 

H.  PROOEEDXM6S  AHB  RELIEF. 

{36  (Mo.)  A  petitifm  for  the  reformation  of 
an  instrument  on  the  ground  of  mutual  i^iftt^t 
need  only  set  forth  the  substantive  &cts  nec- 
essarily showing  mutuality  of  mistake.— Wola 
T.  Venaid^  161S.  W.  760. 

A  petition  for  the  reformation  of  a  deed  of 
trust  by  correcting  the  misdescription  of  land, 
which  alleges  that  the  grantor  agreed  to  con- 
vey by  deed  of  trust  two  tracts,  that  pursu- 
ant to  the  agreement  »  deed  was  executed, 
wherein  the  land  was  misdeacribed,  because  the 
draftsman  inserted  the  wrong  description, 
states,  when  liberally  construed,  as  required  by 
Rev.  St  1909,  S  1^1.  a  cause  of  actioa  baaed 
on  mutual  mistake. — Id. 

g  4S  (Ark.)  Before  a  written  instniment  will 
be  reformed  for  mutual  mistake,  the  evidence  of 
the  mietake  must  be  clear  and  convincing. — St. 
I^ui^.  M.  &  S.  Ry.  Co.  v.  McConnell,  161  S. 

Where  defendants  filed  a  croas-compUnt  see- 
ing a  reformation  of  their  deed,  evideoce  ketd 
sufficient  to  support  a  decree  of  reformation. 

REFRESHING  MEMORY. 

See  WitnesHs,  }  257. 

REHEARING. 

See  Appeal  and  Etror,  g  83S;  New  TxiMi, 

REINSTATEMENT. 

See  Insurance,  {  76L 

RELEASE 

See  Payment 

I.  REQUISITES  Ain>  VAIIDITT. 

g  17  (Ark.)  One  who  signed  a  release  of  a 
claim  for  personal  injuries.  In  reliance  on  false 
statements  by  the  agent  of  the  wrongdoer,  with- 
out reading  the  release,  was  not  bound  there- 
by.—St.  I^rfiuis,  I.  H.  &  S.  By.  Go.  T.  Reilly.  ISl 
S.  W.  1052. 

1 17  (Tex.Civ.App.)  Where  the  releaae  of  a 
claim  for  a  personal  injury  was  obtained  on  the 
representatioD  that  only  a  railroad  company  was 
released,  a  telegraph  company  could  not  rely  on 
the  release  which  in  fact  discharged  all  com- 
panies because  of  the  failure  of  the  person  in- 
jured and  her  husband  to  read  the  release  before 
signing.— Western  Union  Telegraph  Co.  v. 
Wal^  161  &  W.  960. 

m.  PLEADING,  EVXPBITOE.  TRIAL, 
AND  REVIEW. 

g  57  (Ark.)  Evidence,  in  a  passenger's  action 
against  a  railroad  company  for  personal  in- 
jories,  held  to  sustain  a  finding  that  plaintiff's 
signature  to  a  release  ot  her  daim  against  de- 
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fentant  na  obtained  17  band.— St  Lonls,  I. 
M.  ft  8.  By.  Co.  T.  BeUfy,  161  S.  W.  10S2. 

IS8  (Tex.GiT^pp.)  Eridence  held  to  require 
Bubmisaioa  of  the  issue  whether  a  release  in- 
cluding the  eompain  was  procured  by  fraud.— 
Weatem  Unlmi  TeMKraph  Go.  t.  Walek,  161 
8.  W.  802. 

RELEVANCY. 

See  SMdence,  H  106-117. 

RELIGIOUS  SOCIETIES. 

See  Goustitational  Law,  {  205;  Escrows,  |  a 

§2  (Ky.)  Ky.  St.  |  Bid,  prohibitics  any 
drarcfa  or  society  of  Christians  from  taking 
more  than  60  acres  of  land,  applies  to  all  re- 
ligions organixations  of  wliaterer  faith,  and  not 
to  societies  of  CtiristianB  oniy,  and  hence  la  not 
discriminatory  against  Christians.— Compton  v. 
Hoot«,  161  S.  W.  540. 

REMAINDERS. 

See  Husband  and  Wife,  |  10;  Ufe  Estatea; 
Wills,  tS  229,  634. 

1 16  (Ky.)  In  a  proceeding  to  sell  real  proi^ 
erty  for  reinvestment,  under  Civ.  Code  Prac  | 
491,  contingent  remaindermen  held  bound  by 
the  proceedings  by  representation,  and  were  not 
neceaaazy  parties.— Gofl  v.  Benick,  161  S.  W. 


Where  contingent  remaindermen  are  necessary 
parties  to  a  proceeding  to  sell  land  for  rein- 
vestment and  join  as  plaintiffB,  it  is  not  neces- 
sary to  make  uiem  defendants.— Id. 

tfnder  Civ.  Code  Prac.  »  643-547,  the  court 

Sroperly  permitted  the  takliir  of  proof  by  affi- 
avit  in  a  proceeding  to  sell  property  devised 
for  life,  snbject  to  contingent  remainders  for  re- 
investment for  the  twnent  of  all  parties  in  in- 
terest, who  were  platntlfh  in  tb»  proceeding,^ 
Id. 

I  17  (Mo.)  The  statute  of  limitations  doea  not 
ran  against  remaindermen  who  take  after  a  life 
tmant  until  the  determination  of  the  life  es- 
tate.—Armor  V.  Fwy.  161  S.  W.  SZd. 

In  view  of  the  analogy  between  anits  to  quiet 
title  and  tb<ae  for  partition  under  Rev.  St 
1900,  Sf  2672.  2575,  the  failure  of  a  remainder- 
man, entitled  to  take  after  the  determination  of 
a  life  estate,  to  institute  a  suit  to  quiet  title 
before  the  termination  of  the  preceding  estate, 
vfU  not  atart  the  ronning  of  limitations  against 
him,  though  the  life  tenant  asserted  he  owned 
the  lee.— Id. 

REMOVAL  OF  CAUSES. 

See  Venue,  H  36-72. 

REMOVAL  OF  CLOUD. 

See  Qnietlnc  Title. 

RENT. 

See  Ejectment  I  135;  Landlord  and  Tenant  S5 
209-246;  LiouUtion  of  Actions,  |  28;  Mort- 
gages, I  199. 

REPAIRS. 

See  Landlord  and  Tenant  H  125,  IOOl 

REPEAL 

Bee  Statntes.  1 150. 

REPLEVIN. 

See  Carriers,  |  67;  Partnerahlp,  f  218;  Trial, 
I  262. 

I.  RIOHX  OF  AOnOir  AMD  DEnnmE& 

\  8  (Ark.)  When  tiie  antomobUe  vriiicfa  plain- 
won  In  a  contest  for  newspaper  snbscrip* 


tions  was  not  delivered  to  him,  be  could  not 
maintain  replevin ;  bat  where  it  was  delivered 
with  the  consent  of  the  party  selling  it  to  the 
newspaper  and  participating  in  the  acbeme,  he 
could  recover.— Jones  v.  Burks,  161  8.  W.  177. 

S  8  (TexXiiTJipp.)  In  an  aetioa  by  two  per- 
sons to  recover  mules,  or  their  value,  which 
were  claimed  to  have  been  converted  by  defend- 
ant the  question  whether  plaintiffs  were  part- 
ners and  whether  one  plaintiff  had  paid  tbe  oth- 
»  for  Ua  interest  tberdn  was  unmateriaL— 
Ooody  T.  Shawyer.  161  S.  W.  88& 

REPORT. 

See  Highways.  1 41. 

REPUTATION. 

See  Ni^ifence*  |  124. 

REQUESTS. 

See  Trial,  H  266-267. 

RESALE 

See  SalM,  U  884,  886. 

RESCISSION. 

See  Exchange  of  Proper^,  i  8. 

RES  GEST^. 

See  Criminal  law.  |  864;  Bridence,  U  122- 
126. 

RESIDENCE. 

See  Constitutional  Law,  S  206;  Gaming,  |  72. 

RES  IPSA  LOQUITUR. 

See  Oarrlen.  H  816,  820;  Ballroads,  |  89a 

RESTRAINT  OF  TRADE. 

See  Contracts,  8  117;  MonopoUes.  |  12. 

RESULTING  TRUSTS. 

See  Tmati,  i  81. 

RETURN. 

See  Process,  S  142. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Criminal  Law,  {  1186. 

REVERSIONS. 

See  Landlord  and  Tenant  H  55,  61. 

REVIEW. 

See  Appeal  and  Brror:  Certiorari;  Criminal 
Law,  li  1017-1186;  Taxation,  {  463. 

REVIVAL 

See  JndgDient  {  866. 

REVOCATION. 

See  Arbitration  and  Award. 

RIGHT  OF  WAY. 

See  Bailroads.  »  72,  76,  113,  236. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Conrsea,  |  88. 
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RISK,  ASSUMPTION  OF. 

See  Carriers  {  298;  Master  and  Servant,  {{ 
208-226,  iSB, 

ROADS. 

See  Hishways;  Municipal  CorporationB,  H  648, 

668,  766-Kil. 

ROBBERY. 

See  Indictment  and  Information,  {  171. 

I  17  (Tex.Gr.App^  It  is  not  necessary  that 
the  indictment  allege  the  denomination  and 
kind  of  mon^  stolen.— Bracher  t.  State,  161 
S.  W.  124. 

120  (Tex.Gr.App.)  Where  an  indictment  al- 
leged that  C.  waa  robbed  of  $10,  proof  that  he 
was  robbed  of  f  14  was  not  a  variance. — Bracher 
T.  State,  161  S.  W.  124. 

5  24  (Mo.)  Evidence  held  to  sustain  a  convic- 
tion for  robbery.— State  t.  Sydnor,  161  S.  W. 

e»2. 

8  24  (Tex.Gr.App.)  Evidence  held  to  jnstify  a 
conviction,  notwithstanding  defendant's  evi- 
dence of  alibi.— Bracher  v.  State,  161  8.  W.  124. 

1 27  0kfo.)  Bobbery  in  the  first  degree  in- 
cludes all  the  elements  of  larceny,  with  the 
added  acts  of  violence  and  patting  in  fear,  so 
that,  in  the  absence  of  proof  of  violence  and 
putting  in  fear,  accused  is  entitled  to  the  sub- 
misiioo  of  the  offense  of  larceny^— State  t. 
Weinbardt,  161  8.  W.  1161. 

In  a  prosecution  for  robbery,  d^endant's  evi- 
dence held  to  require  a  charge  on  the  offense 
of  petit  larceny.— Id. 

8  28  (Tex.Gr.App.)  A  verdict  finding  accused 
guilt?  as  cliarged,  and  aasessing  his  punishment 
at  the  lowest  term  of  imprisonment,  is  suffi' 
cient  under  an  indictment  charging  robbery  by 
exliibiting  deadly  weapons,  which  would  have 
authorized  the  imposition  of  the  death  i>enaItr>-~ 
Dosh  V.  State,  161  S.  W.  979. 

{30  (Tex.Cr.App.)  To  authorise  tiie  jury  to 
assess  the  death  penalty  for  robbery,  the  indict- 
meat  must  allege  that  the  robbery  was  commit- 
ted by  exhibiting  firearms  or  deadly  weapons.— 
Dosh  T.  State,  161  8.  W.  979. 

RULES. 

See  Colleges  and  Universities,  {  9. 

RULES  OF  COURT. 

See  Courts,  SS  78,  85. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  §8  101-128. 

SALES. 

See  Alteration  of  Instruments,!  4:  Appeal  and 
Error,  f  1066 :  Carriers,  S  5T;  Chattel  Mort- 
gages, JJ  220-222,  225:  Corporations,  §{  116, 
121:  Execution,  §S  272,  275;  Husband  and 
Wife,  8  267;  Logs  and  togging,  1  8;  Lotter- 
ies, §  12;  Bemainders,  1 16;  Vendor  and  Pur- 
diaser. 

I.  REQPIMTES  AND  VAUDXTT  OF 

COKTBAOT. 

1 23  (Ark.)  Where  a  written  contract  was  but 
an  order  for  goods,  it  was  subject  to  cancella- 
tion before  acceptance  by  the  seller,  though  it 
expressly  provided  to  the  coatrary.-^>utcault 
Advertising  Co.  v.  Young  Hardware  Co.,  161 
S.  W.  142. 

6  36  (Tex.Civ.App.)  The  rule  that  when  a 
mistake  is  not  mutual  courts  will  not  relieve  the 
party  making  it,  does  not  apply  where  the  par- 
ty accepting  an  offer  knows  of  the  mistake  and 
seeks  to  take  advantage  of  it— Barteldes  Seed 
Co.  T.  Bennett-Sims  Mill  &  Elevator  Co.,  161 
S.  W.  389. 

,  Where  by  a  clerical  error  the  price  at  which 
deCenduts  oflisnd  to  sell  seed  was  a  dcOlar  per  ^ 


hundredweight  too  low,  and  plaintiffs  accepted 
the  offer  knowing  that  it  must  have  been  a  mim- 
take,  plaintiff  could  not  recover  for  defendants' 
failure  to  perform.— Id. 

153  (Ark.)  Whether  an  order  for  goods  ob- 
tained by  a  traveling  salesman  was  accepted  faj 
the  seller  before  cancellation  by  the  buyer  k«U 
for  the  Jury.— Outcault  Advertisinc  Co.  t. 
Young  Hardware  Co.,  ISl  8.  W.  142. 

n.  COHBTBUOTIOH  OF  goutbaot. 

8  79  (Tex.ClT.App.)  Where  a  defendant  order- 
ed one  car  of  crates  complete  9%  L  o.  b.  Mag- 
nolia, the  expression  merely  indicated  that  tlie 
price  was  to  be  Q%  cents,  including  freight  to 
Magnolia,  and  not  that  the  goods  were  to  be 
deUvered  at  that  place.— Burton  ft  Beard 
Nacogdoches  Crate  ft  Lumber  Co»  161  S.  W. 
25. 

1 82  (Tex.Civ.App.)  Where  goods  are  ordered 
delivered  to  a  third  person  and  charged  to  de- 
fendant, the  purchase  price  cannot  be  collected 
until  delivery.- Burton  ft  Beard  v.  Naoogdocbea 
Crate  ft  Lumber  Co.,  101  8.  W.  25. 

IV.  FERFORMAKOE  OF  OOHTRAOT. 
(C)  Dellverr    »nd    A<!ceptaiice    of  Good*. 

S  161  (Tex.Giv.App.)  Where  defendants  order- 
ed a  car  of  crates  to  be  shipped  to  third  per- 
sons, the  sellers,  hy  delivering  the  sUpnient  to 
the  carrier  in  the  time  stipulated,  comply  wiUi 
the  contract  and  are  entitled  to  recover  the 
purchase  price,  even  though  the  shipment  ia  so 
delayed  that  the  consignees  refuse  to  receive  it. 
—Burton  ft  Beard  v.  Nacogdoches  Crate  ft 
Lumber  Co.,  161  S.  W.  28. 

S  176  (Ark.)  Where  defendant  ordered  a  car 
load  of  cooperage  by  sample  and,  with  knowl- 
edge of  defects  in  quality,  paid  a  part  of  the 
price  and  promised  to  pay  the  balance  to  se- 
cure an  extension  of  time  of  payment,  be  waived 
right  to  object  because  of  such  defects. — Men- 
asha  Wooden  Ware  Co.  T.  Hudgins  Prodooe  Go, 
161  S.  W.  198. 

I  177  Crex.Clv.App.)  Under  contract  for  sale 
of  lumber  at  a  specined  price  per  thousand  .feet, 
buyer  could  accept  so  much  only  as  complied 
with  the  contract,  and  seller  could  demand  that 
it  do  so,  and  that  part  of  that  tendered  did  not 
comply  -with  the  contract  did  not  iusti^  an  en- 
tire refusal  to  accept— Bland  ft  Fisber  Lumber 
Co.  V.  Scanlan,  161  8.  W.  401. 

S  178  (Tex.Civ.App.)  Use  of  small  quantity  of 
lumber  by  purchaser,  who  had  refused  to  accept 
it,  by  mistake,  held  not  necessarily  an  accept- 
ance of  the  lumber.— Continental  Lumber  ft  Tie 
Co.  V.  Miller,  161  S.  W.  927. 

S  181  (Ark.)  Evidence  held  to  show  that  an 
automobile  had  been  delivered  to  plaintiff  in 
pursuance  of  the  contract  of  sale  tietweoi  the 
seller  and  a  newspaper  company  offering  It  as 
a  prise.— Jones  v.  Burks,  161  S.  W.  177. 

TI.  WAHBAKTXES. 

1 279  (Mo.App.)  There  is  no  difference  be- 
tween a  warranty  that  a  jack  is  a  "good  breed- 
er" and  a  warranty  that  he  is  a  "great  breeds," 
except  possibly  in  degree ;  if  there  is  any  differ- 
ence, a  great  breeder  would  be  a  more  than  or- 
dinarily good  breeder.— Perry  v.  Tan  Matre,  Iff! 
S.  wr64S. 

I  284  (Mo.App.)  Where  an  animal,  warranted 
to  be  of  sound  and  bealiity  condition,  has  with- 
in it,  on  the  date  of  the  sale,  the  seeds  of  dis- 
ease, firom  which  a  condition  of  nnfltness  devel- 
ops, there  is  a  breach  of  the  warranty.— Perry 
T.  Van  Matre,  161  S.  W.  648. 

VH.  REMEDIES  OF  BET.T.im. 

CD)  Resale. 

i  334  (MaApp.)  Defendants,  to  whom  onion 
sets  had  been  shipped,  with  draft  attached  to 
bill  of  lading,  having  requested  a  reduction  of 
10  per  cent,  h«Ul  bound  to  ascertain  tnm  Hie 
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bank  plaintiffii'  action  in  tbat  regard,  and,  hav- 
ing failed  to  do  so,  plaiotiSs'  sale  of  the  sets 
for  defendants'  account  within  a  reasonable 
time  after  plaintiffs*  refusal  was  valid. — Leesle; 
Bros.  T.  A.  Beborl  Truit  Co..  161  S.  W.  S3L 

1 335  (Mo.App.)  Where  the  court  was  jostifled 
in  finding  that  onion  sets,  on  being'  refused,  were 
resold  by  the  seller  at  a  fair  price,  the  buyer 
could  not  object  that,  because  part  of  the  sets 
were  sold  to  plaintiff's  agenL  the  sale  was  no 
criteri<m  for  determinlnc  defendant's  liability. 
— Leesley  Bros.  t.  A.  BdMri  Fmit  Co»  161  S. 
W.  861. 

(Bt>  AetlOM  tow  Prie*  or  Talne. 

1 347  (Ark.)  If  the  pnrcbaser  was  Induced  by 
fawe  and  frandolent  statements  by  the  seller 
to  purchase  a  jack  and  execute  hiR  note  there- 
for, and  the  purchaser  was  injured  by  sudi 
falM  representations  in  that  the  jack  did  not 
breed,  the  seller  conid  not  recorer  the  price.— 
Warten  t.  Middleton,  161  S.  W.  161. 

8  359  (Ark.)  Evidence  in  an  action  on  a  note 
for  the  price  of  a  jack  purchased  from  plain- 
tiff held  not  to  show  tbat  defendant's  wife,  who 
Bianed  the  note,  was  Interested  in  the  parcfaaae 
oftbe  animal.— Warden  v.  Middleton,  161  B.  W. 
151. 

(F)  Ac4l0K«  for  Damaami. 

1388  (Ai^)  On  an  issae  of  false  representa- 
tions in  the  making  of  a  contract  of  sale,  the 
court  properly  charged  that  if  plaintifTs  agent 
obtained  the  contract  by  material  false  repre- 
sentations defendant  would  avoid  the  contnct 
— Ontoanit  Advertising  Co.  v.  Toung  Hardware 
Co.,  lei  8.  W.  142. 

Tin.  RZatEDIES  OF  BUYEB. 

(A)  RecoverT-  of  Price. 

'  8391  (Ark.)  Where  the  purchaser  of  a  Jacb, 
upon  discovering  the  falsi^  of  representations 
as  to  it.  offered  to  return  it  and  rescind  the 
contract,  he  could  sue  the  seller  for  all  damages 
sustained  by  such  fraudulent  misrepresenta- 
tions.—Warden  T.  Bliddleton,  161  S.  W.  151. 

(D)  Aotloms  sad  CowDteroIalats  for  Br««eh 
of  Worront^. 

1425  (Mo.App.)  On  a  breach  of  warranty  of 
sale,  Ihe  buyer  may  keep  the  chattel  and  sue 
for  the  difference  between  the  chattel  as  war- 
ranted and  its  actual  value,  or  he  may  return 
the  chattel  aud  sue  for  the  full  amount  paid  on 
the  price.— Excelsior  Stove  Mfg.  Co.  v.  Million, 
161      W.  298. 

8  428  (MoApp.)  Where  a  buyer  did  not  elect 
to  rescind  aa  acqolrii^  knowledge  of  a  breach 
of  warranty,  be  became  liable  for  the  contract 
price,  and  could  set  up  his  damages  for  breach 
of  warranty  by  way  oi  counterclaim. — Excelsior 
Stove  Mfs.  Co.  T.  MilUon,  161  S.  W.  298. 

8441  (McApp.)  Evidence,  in  an  action  for 
the  price  of  a  jack,  wherein  the  defense  was 
breach  of  a  warranty  that  the  animal  was 
sound  and  a  good  breeder,  held  to  sustain  a 
finding  tbat  the  animal,  on  the  date  of  sale,  was 
diseased,  and  thereby  rendered  unfit  for  breed- 
^  purposes.— Perry  v.  Van  Matre,  161  S.  W. 


8446  (Mo.App.)  Instructions  on  warranty,  in 
an  action  for  the  price  of  a  jack,  held  not  er- 
roneoos,  tboagh  tniey  failed  to  assume  eviden- 
tiary facts  which  were  pleaded  in  the  answer, 
and  were  in  Issue;  the  evidence  thereon  being 
in  conflict— Pen7  v.  Van  Bfatre,  161  8.  W. 
643. 

Where  defendant  testified  that  plaintiff  repre- 
sented tiie  jack  as  a  great  breeder,  it  was  not 
error  to  use  the  term  "great  breeder"  in  an  in- 
struction on  the  warranty,  though  the  warranty 
as  pleaded  In  tbe  answer  was  that  the  jack  was 
a  "good  breeder  and  a  sure  foal-getter."— Id. 

Wbere  tbe  warranty  set  up  In  the  answer  vras 


double,  that  the  animal  was  sound  and  a  good 
breeder,  and  plaintiff  secured  an  instruction 
predicated  upon  only  one-half  of  such  warranty, 
an  instruction  given  for  defendant,  and  covering 
the  entire  warrani?,  was  not  erroneous  as  con- 
flicting with  plaintiff's  Instruction. — Id. 

When  tiie  warranty  set  np  in  the  answer 
was  double,  an  instmction  which,  though  pur- 
porting to  cover  the  case  and  directing  a  nnd- 
ing,  covered  only  one-half  of  such  warranty  was 
erroneous. — Id. 

An  instruction  to  flnd  for  defendant  if  plain- 
tiff warranted  the  animal  to  be  sound  and  a 
good  breeder,  and  he  was  not  snch,  was  not  er- 
roneous for  failure  to  fix  any  time  at  or  within 
which  the  warranty  must  be  found  to  be  opera- 
Uve^Id. 

SATISFACTION. 

See  Payment;  Release. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Uniwsities;  Eneettona,  K  ^ 
65;  Statutes.  1 141. 

n.  WBUO  80HOOL8. 

(O)  OorerBmoati  Ofllmra,  m»A  DIstrtet 
Heotliiipi. 

{  56  (Ark.)  It  is  only  when  tiie  board  of  school 
directors  convene  and  act  together  as  a  board 
that  they  bind  the  district  by  their  acts.— 
School  DIst  No.  06  v.  Jackson,  161  8.  W.  163. 

(B)  Dlatrtot  Debt,  Seeorlttmit  aad  Trnxm- 

tlOB. 

8  97  (Ky.)  The  board  of  education  in  cities  of 
the  first  class  has  no  authority  to  issue  school 
bon^  or  levy  a  tax  for  school  purposes;  snch 
power  vesting  exclusively  in  tbe  general  council. 
— Stuessy  v.  City  of  Louisville,  161  S.  W.  564. 

An  election  to  authorize  a  school  bond  issue 
by  the  city  of  Louisville  under  Act  March  10, 
1912  (Laws  1912.  c.  90),  was  not  invalid  be- 
cause 10  days'  notice  of  the  election  required 
by  an  ordinance  adopted  to  carrj-  the  act  into 
effect  was  not  given;  the  ordinance  having 
been  pabtished  nearly  three  months  before  the 
election  was  held.— Id. 

Where  a  statute  authorizing  an  election  for 
the  issuance  of  school  bonds  did  not  provide  for 
notice,  and  such  notice  as  was  provided  by  or- 
dinance was  not  given,  the  irize  of  the  vote  cast 
could  be  considered  In  determining  whether  the 
notice  actually  given  was  sufficient— Id. 

g  103  (Tex.Civ.App.)  Acts  Slst  Leg.  c.  12,  8  1 
amending  Acta  29th  Leg.  c.  124,  I  58,  relative 
to  notice  of  dection  to  vote  on  scwwl  taxes  to 
supplement  state  school  fund,  held  neither 
strictly  nor  sutntantiaHy  complied  with  by  post- 
ing two  notices  within  the  district  and  one  no- 
tice outside  the  district— Oochran  T.  Kennon, 
161  S.  W.  67. 

Where  one  of  the  notices  of  an  election  to 
vote  on  a  school  district  tax  required  by  Acts 
31st  Leg.  c.  12,  i  1,  amending  Acts  29tb  Leg. 
c.  124,  8  58,  was  posted  outside  the  district, 
subsequent  annexation  of  territory.  Including 
the  place  where  it  was  posted,  to  such  district, 
held  not  to  render  the  notice  sufficient— Id. 

8  107  (Tei.Civ.App.)  Under  Acta  31st  Leg.  c. 
12,  I  1,  amending  AcU  29th  Leg.  c.  124,  §  58, 
the  validity  of  an  election  to  vote  on  a  school 
tax  to  supplement  tbe  state  school  fund  may  be 
attacked  for  failure  to  give  the  statutory  notice 
in  a  suit  to  enjoin  tbe  collection  of  the  tax.— 
Cochran  v.  Kennon,  161  S.  W.  67. 

In  suit  to  enjoin  collection  of  school  tax  for 
failure  to  ^ve  notice  of  election,  as  required  by 
Acts  Slst  Leg.  C,  12,  8  1.  amending  Acts  29th 
Leg.  c.  124,  f  58,  burden  held  on  defendants  to 
show  that  ail  or  a  substantial  majority  of  the 

Sialified  voters  had  actual  knowledge  of  the 
ectlon.— Id. 
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(G)  TcMfenw* 

f  136  (Ark.)  Knowledge  and  condoct  of  school 
directors  who  had  employed  plaintiff  to  teach 
under  an  invalid  contract  held  a  ratification  of 
the  contract— School  Dist  No.  B6  t.  Jackson, 
161  S.  W.  1B8. 


(H)  Papllk, 


and  CoBdaot  DlBolpline 
of  Seboola. 


S  169  (Ky.)  Except  as  to  the  parental  right 
of  control,  the  power  of  school  authorities  over 

&upil8  extends  to  all  acts  detrimental  to  the 
eat  interest  of  the  school,  whether  committed 
in  school  hours  or  after  the  pupil's  return  luonSk 
-Oott  T.  Berea  College.  161  S.  W.  204. 

SEARCHES  AND  SEIZURES. 

{  2  (Ark.)  Kirbr's  Dig.  1 1742  (Rev.  St  18&T. 
c.  44,  div.  6,  art.  8,  |  v),  reqairiDg  a  sheriff  on 
notice  of  violations  of  the  niming  law  to  give 
notice  to  a  Judicial  officer;  Aeld  not  to  TioTate 
Const.  1874,  art  2,  |  It),  providing  that  no 
search  warrant  shall  issue  except  on  probable 
cause  supported  by  oath  or  affirmation. — State 
T.  Williams,  161  S.  W.  159. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  K  400,  40S. 

SEDUCTION, 
n.  orhohaii  besponsibiutt. 

8  44  (Mo.)  Evidence  that  during  the  period 
fixed  by  prosecutrix  as  the  period  during  which 
accused  kept  company  with  her,  he  kept  com- 
pany with  other  girls  was  properly  limited  to 
the  particular  dates  fixed  bj  prosecutrix  as  ttte 
dates  accused  was  In  her  company. — State  t. 
Bruton,  161  S.  W.  761. 

1 46  (Mo.)  Where  prosecutrix  testified  to  an 
engagement  in  Hay,  1910,  a  letter  written  by 
accused  to  her  in  July  following,  wherein  he 
asked  her  if  she  would  marry,  du  not  corrobo- 
rate promise  of  marri^,  as  required  by  Bcfv. 
St  1909,  I  {^85.— State  T.  Bmton,  161  S.  W. 
761. 

The  evidence  to  be  eorrobonative  within  Ber. 
St.  1009,  8  6236,  most  be  evidence  of  material 
circamstances  corroborative  of  tiie  testimony  of 
the  prosecuting  witness  as  to  the  promise  oi 
marriage. — Id. 

S46  (Tex.Gr.App.)  There  must  be  some  fact, 
Qpctident  of  the  testimony  of  the  prosecu- 
trix, tending  to  connect  accused  with  the  <Mf- 
fense,  to  justify  a  conviction.— James  t.  State, 
161  S.  W.  472. 

Letters  pnrporting  to  have  been  signed  by  ac- 
cused did  not  corroborate  the  testimony  of  prose- 
cntrix,  where  there  was  no  testimony  except 
hers  to  show  that  tbey  came  from  accnaed.— Id. 

4  50  (Tex.Gr,App.)  An  instruction  as  to  coiv 
roboration  held  erroneous,  and  that  the  court 
should  have  charged  that  the  jury  must  find 
prosecutrix's  testimony  to  be  true,  and  also 
that  there  was  evidence.  Independent  of  her  testi- 
mony, tending  to  connect  accused  with  the  crime. 
—James  v.  State.  181  S.  W.  472. 

Court  htid  to  have  erred  in  giving  and  refus- 
ing inBtructlons  because  the  jury  were  not  point- 
edly told  that  letters  claimed  to  have  been  writ- 
ten by  accused  could  not  be  considered  as  cor- 
roborative evidence,  unless  there  was  evidence, 
other  than  hers,  tending  to  show  that  he  wrote 
them.— Id. 

SEIZURE 

See  Searches  and  Seizures. 

SELF-DEFENSE. 

See  Homicide,  H  188.  300;  Mayhem,  H  2,  6. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  1  413. 


SENTENCE. 

See  Criminal  Law,  8|  962,  1206. 

SEPARATE  ESTATE 

See  Hosband  and  ^nf^  1 1S8. 

SEQUESTRATION. 

§20  (Tex.Civ.App.)  In  trespass  to  try  title, 
where  plaintiffs  after  sequestration  obtained 
possession  by  filing  a  replevin  bond  held  that 
on  judgment  for  defendant  they  were  liable  for 
onlawfully  cutting  and  removing  timber  belong- 
ing to  the  defendanta— Adams  t.  Bnrrell,  161 
S.  W.  61. 

SERVICE 

See  Procees.  H  66,  142. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Action,  |  26;  Ex  ecu  tors  and  Admlnistra* 
tors,  8  484^  Fraud.  {  49;  Justices  of  the 
Peace,  K  46,  174:  JLandlord  and  Tenant  f 
228;  Pfeadiiig.  ||  228;  8BS;  Sales,  |  4^7^ 

I.  H  ATDBB  ABD  OBOUHIM  <»■ 
BEMEDT. 

13  (Tex.Civ.App.)  Rev.  Civ.  St  1911,  art 
1326,  relating  to  counterclaims,  was  enacted 
to  avoid  a  multiplicity  of  snlts  and  should  be 
li1>erally  ooDstmed.— Reeves  r.  White,  163.  8. 
W.  ^ 

XL  StnUBOT-JEATTEB. 

8  26  (Tei.Civ.App.)  Under  Rer.  Civ.  St  1911. 
arts.  1325,  1329,  prescribing  tiie  claims  which 
may  be  set  off,  held  that,  in  an  action  on  a 
note  by  his  former  partner,  the  defendant  might 
set  off  a  debt  due  from  the  plalntUL— Beeves 
T.  White.  161  S,  W.  48. 

833  (Tex.Civ.App.)  Where  plaintiff  was  in- 
dividually indebted  to  defendant  upon  a  claim 
not  founded  upon  a  tort  or  breach  of  cove- 
nant defendant  might  set  off  such  debt  against 
his  Individual  debt  to  the  plaintiff,  founded  on 
a  note,  and  it  was  immaterial  that  defendant's 
demand  arose  out  of  former  partnersbiD  trans- 
actions.—Reeves  V.  White,  161  S.  W.  43. 

844  (Tei.Civ.App.)  The  role  that  set-offia  or 
counterclaims  must  be  due  in  the  same  right 
and  that  a  separate  debt  cannot  be  set  off  by 
a  joint  debt  does  not  prevent  the  setting  off 
of  a  separate  individual  debt  from  one  of  two 
^^t^s  to  the  other.— Beerea  t.  Whlts^  161  S. 

SETTLEMENT. 

See  Arbitration  and  Award;  Payment;  Release. 

SEWERS. 

See  Shnlnent  Domain,  i  2. 

SHERIFFS  AND  CONSTABLES. 

See  Officers,  8  110. 

m.  POWBB8,  DUTIES,  ABB  UABXU- 
TIE8. 

8  r53  (Ark.)  Under  Eirby's  Dig.  8  1742  (Rev. 
St  1837.  c.  44,  div.  6,  art  3.  I  9),  ktld,  that 
in  each  case  it  was  for  the  jury  in  a  prosecu- 
tion of  tiie  sheriff  for  noufeasanos  to  detemuBe 
whether  the  sheriff  had  such  knowledge  or  prob- 
able cause  to  give  notice. — State  WUluun^ 
161  S.  W.  159. 

Altiiough  Kirby's  Dig.  I  1742  (Ber.  St  1837, 
c  44,  div.  6,  art.  8,  8  9)  regniring  the  riieriff 
to  give  notice  to  certain  judicial  officers  of 
violations  of  the  earning  lew,  does  not  say  how 
such  notice  shall  be  given,  a  proper  practice 
requires  it  to  be  in  writing^Lt 
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SIDEWALKS. 

See  Municipal  Gorporationa,  U  663,  768,  772, 
794-816. 

SIGNALS. 

See  Maater  and  Servant,  1 108. 

SIGNATURES. 

See  Appeal  and  EHvr,  S  961;  Deeds,  {  81;  ICn- 
nici^  Corporations,  H  292,  32S. 

SLANDER. 

See  Ubel  and  Slander. 

SLAUGHTER  HOUSES. 

See  Maniclpal  Corpomtlonfl,  H  Wit  <^ 

SNOW. 

See  Manidpal  Corporatlme,  1  772. 

SODOMY. 

f  8  (Ho.)  Rev.  St.  1009  |  4726,  pnnlshlng 
«Tei7  person  committing  toe  crime  a{:ainat  na- 
ture with  the  seznal  organs  or  with  the  month 
enlarges  the  common-law  offense,  and  the  acts 
by  which  the  crime  is  committed  most  be  desig- 
nated at  least  in  a  general  way.— State  t.  Well- 
man,  161  8.  W.  7«S. 

An  information  alleging  that  accased  com- 
mitted the  crime  against  nature  having  sez- 
nal  intenxmrse  with  prosecatrix  with  his  month 
does  not  charge  the  crime  as  defined  by  Ber.  St 
1909,  S  4726,  notwithstanding  the  statate  of 
jeofails  (section  6115).— Id. 

SPECIAL  LAWS. 

See  Statutes,  |  79. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  {$  724.  732. 

SPECIFIC  PERFORMANCE. 

XL  COMTBAOn  dTFORGEABLE. 

%  42  (Mo.)  Acts  claimed  to  have  been  done  in 
part  performance  of  an  oral  contract  to  convey 
must  be  referable  only  to  the  contract,  and  not 
explainable  on  any  other  theory  than  that  they 
were  done  in  part  performance  of  the  contract 
— Hersman  t.  Hersman,  161  S.  W.  800. 

1 51  (Ho.)  To  anthorlKe  a  decree  of  specific 
performance  of  an  oral  contract  to  convey, 
where  there  has  been  part  performance,  the 
consideration  of  the  contract  must  have  been 
fair.— Hersman  t.  Hersman,  161  S.  W.  800. 

{80  Olo.)  A  contract  between  distributees  to 
meet  and  divide  the  property,  and,  if  they  fail- 
ed to  agree,  to  select  arbitrators  to  appraise 
each  acre  held  not  a  proper  subject  for  specific 
performance.— Ferrell  v.  Ferrell.  161  S.  W.  719. 

An  agreement  to  name  arbitrators  cannot  be 
specifically  enforced. — Id. 

nr.  PR00EEDIM08  AND  BELIEF. 

1 114  (Tex.Cl7Jlpp.)  A  petition  held  to  allege 
sneh  performance  on  the  part  of  the  vendor  as 
entitles  him  to  speciSc  performance,  even  if  the 
contract  was  not  in  writing.—E^ey  T.  Bene- 
dettl,  161  S.  W.  896. 

1 121  (Mo.)  In  an  action  for  the  specific  per- 
formance of  an  alleged  oral  contract,  evidence 
held  to  snetain  a  finding  of  the  making  of  the 
contract  and  of  performance  of  the  considera- 
tion.—Merrill  V.  Thompson,  161  S.  W.  674. 

S  121  (Mo.)  To  authorize  a  decree  compelling 
specific  performance  of  an  oral  contract  to  con- 
vey, npon  proof  of  part  performance,  the  con- 
tract to  convey  most  be  shown  by  evidence  bo 


clear  and  convincing  as  to  leave  no  Teasonahle 
doubt  of  its  existence  and  terms.— Heisman  v. 
Hersman,  161  S.  W.  800. 

Etvidence,  tn  a  salt  tor  spedfle  performance  of 
an  oral  oonttact  to  convey,  held  not  to  show  that 
defendant  promised  to  convey  to  plaintiff  in  con- 
sideration  of  services  to  be  renamed  by  her  to 
her  and  defendant's  parents. — Id. 

STARE  DECISIS. 

Bee  Oovrts,  H  88,  90. 

STATEMENT- 

See  Appeal  and  Error,!  1188;  Criminal  Law. 
H  1080ri097-U02;  Wltneasei,  ||  87&-410. 

STATES. 

See  Gonstitational  Law,  |  129;  Licenses,  }  6; 
Mnniciinl  Corporations,  ||  64-73;  Flvsi- 
cians  and  Surgeons,  1  11;  FnUie  Lands,  f 
176. 

XL  OOVERNMENT  AHB  OFFICERS. 

1 66  (Tex.Ci.App.)  In  a  popular  sense  a 
"state  officer"  is  one  whose  jurisdiction  is  co- 
extensive with  the  state,  while  in  a  more  en- 
larged sense  a  "state  officer"  is  one  who  re- 
ceives his  authority  under  the  laws  of  the  Btat& 
—Ex  parte  Preston,  161  S.  W.  115. 

IV.  FISCAL   MAWAQEMElfT.  PUBLIC 
DEBT.  AMD  SEGUBITIBS. 

f  137  (Tenn.)  The  officers  of  the  state  npon 
whom  is  imposed  the  duty  of  disbursing  the 
public  funds  can  question  the  validity  of  an 
appropriation  made  by  the  LegislatnTC-r-State 
T,  ^ooUen.  161  S.  W.  1006. 

STATUTES. 

For  statutes  relating  to  particular  snhjects,  see 
fhe  various  specific  topica 

L  ENACTBEEITT.  BEQTTISITES,  ABB 
VALIDITT  IB  OEBEBAL. 

S  5  (Tenn.)  Under  Const,  art.  3,  |  9,  author- 
ising an  eztraordinarr  session  by  proclamation 
for  stated  purposes,  tne  Governor  could  qualify 
the  general  subject  "appropriations"  by  'Nec- 
essary to  maintain  the  state's  institntitHis." — 
State  V.  Woollen,  161  S.  W.  1006. 

An  appropriation  of  $20,000  to  the  National 
Conservation  Exposition  Company,  made  by  the 
Legislature  in  extraordinary  session  called  to 
make  appropriations  for  state  institutioas,  held 
not  embraced  within  the  call  of  the  Oovemor, 
and  void  under  Const,  art  3,  S  0,  probibiting  an 
extraordinary  sestion  from  entering  on  any  busi- 
ness except  that  embraced  within  the  call.— Id. 

n.  OENEBAI.  ABD  BPBOIA£  OB  LO- 
CAL LAWS. 

S  79  (EyO  Act  1010,  c.  81,  (  7,  exempting  non- 
residents from  registration  of  motor  vehicles. 

Eayment  of  the  license  tax,  etc,  where  they 
ave  already  complied  with  similar  laws  of  their 
own  state,  does  not  discriminate  against  the  clti- 
Bcns  of  the  state  within  state  Const.  {  60.— City 
of  Newport  v.  Merkel  Bros.  Co..  161  S.  W.  549. 

IV.  AMEBDMEBT.  BEVTBIOB,  ABD 
GODIFICATIOB. 

1 141  (Ky.)  Under  Const.  |  61.  forbidding  the 

amendment  of  an  act  without  re-enactment  and 
publication  at  length,  and  Act  March  16,  1900 
(Laws  1906,  c  29),  entitled  an  act  to  amend  St. 
1903,  8  4425,  relating  to  the  examinations  and 
certificates  of  teachers,  held,  that  the  amenda- 
tory act  was  not  an  addition  thereto,  not  having 
republished  any  of  the  former  section,  but  was  a 
substitute  for  it,  so  that  the  former  section  was 
no  longer  in  force. — Flynn  v.  Barnes,  161  8.  W. 
523. 
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TTOH,  AMD  REVIVAIf. 

S  159  (Ky.)  A  Btatate  will  not  be  conBtraed 
KB  repealing  a  prior  statute  hj  implication  on- 
leu  80  clearly  repugnant  thereto  as  to  admit  of 
no  other  reasonable  construction.— City  of  Hen- 
derB<m  v.  Connell,  161  S.  W.  1121. 

VI.  OONSTRUOTIOir  AKD  OPERA- 

•non. 

<A)  General  Rales  of  Constrsetlon. 

il  174, 175  (Mo.)  All  laws  mnat  receive  a  ra- 
tional and  not  an  arbitrary  constraction. — State 
ex  rel.  Sprigga  y.  Robinson,  161  S.  W.  1169. 

{  188  (Mo.)  Even  in  construing  statutes,  the 
plural  is  generally  included  in  the  singular  num- 
ber, and  the  masculine  gender  is  construed  to 
include  the  feminine.— Garrett  v.  Wiltse,  161  S. 
W.  694. 

1 194  (Mo.)  Where  a  law  designates  several 
matters  to  be  governed  by  its  provisions,  and 
by  general  language  includes  other  acts  not  spe- 
cifically named,  it  must  be  construed  to  apply 
only  to  things  of  the  same  general  natare  as 
those  set  out.— State  ez  reL  Spriggs  t.  Bobla- 
80D,  161  S.  W.  1169. 

1 220  (Ey.)  Where  the  Legislature  has  long 
acquiesced  in  the  construction  of  a  statute,  and 
has  framed  its  I^slative  policy  in  accordance 


therewith,  meh  ooiutnictioii  will  be  followed.— 
Cave  Hill  Gemetery  Go.  T.  Ooni^  101  S.  W. 

980. 

§  221  (Tex.Civ.App.)  It  will  be  presomed  that 
the  Legislature  knew  when  It  enacted  the  Em- 
ployers' LiabiUty  Act.  that  contributory  negli- 
gence would  bar  a  recovery  by  employ^.-— St. 
Louis,  B.  &  M.  Ry.  Co.  v.  Vernon,  161  S. 
W.  84. 

%  230  (Mo.)  In  the  InterpretatioB  of  amended 
statutes,  the  state  of  the  old  law,  the  mischiefa 
arising  thereunder,  and  tiie  temedies  provided 
therefor  in  the  new  law,  are  to  be  considered. — 
Armor  t.  Lewis,  161  S.  W.  261. 

(B)  Partlcnlsv  Claaaes  of  Stmtntea. 

S24I  (Mo.)  Where  the  penalty  is  onerous,  no 
one  can  be  held  to  have  violated  the  provisions 
of  a  penal  statute  unless  his  acts  come  within 
both  the  letter  and  the  spirit  of  the  law.— State 
ex  rel.  Spriggs  v.  Robinson,  161  &  W.  1169. 

(C)  Time  of  Talclnv  BCeet. 

{253  (Ark.)  Acts  1911,  p.  275,  relative  to 
liability  of  railroad  companies  for  failure  to 
keep  a  lookout,  thoogh  approved  Hay  28,  1911, 
held  not  in  force  until  90  days  after  adjourn- 
ment of  the  legislature,  June  2.  1911.  and  not 
applicable  to  an  accident  on  May  29,  1911. — 
St  Louis.  I.  M.  &  S.  R.  Co.  v.  Boddy,  161 
S.  W.  156. 


mriTED  STATES. 

CONSTITUTION. 
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36  Stat  66  1136 

1908,  AprU  22,  ch.  149  (§  9 
added  by  Act  1910,  April 
6,  ch.  148,  i  2,  36  Stat 
291)   7.  1136 

IfilO,  April  5,  eh.  143,  i  2, 
36  Stat  201  1136 

1911.  March  8,  eh.  281,  | 
246.  36  Stat  U&8  4S0 

EEVISBD  STATUTES, 
i  6210  612 

COHPILBD  STATUTES 
1901. 

Page  8498    612 

00a«PILED  STATUTES 
SUPP.  1911. 

Page  229    450 

Page  1822   289,  246,  S64 

657, 1120,  1136 
Page  1826  1186 


ABKAHSA8. 

CONSTITUTION. 

Art  2,  8  15  159 
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Art  7.  I  84  166 

Art  W,  I  16  1019 

KIRBT'S  DIGEST. 

H  113,  114, 119  18» 
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STATUTES  CONSTRUED. 
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1742    159 
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UTES 1912. 

Ch.  62,  i  14  352 
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CONSTITUTION. 

S§  2,  51   523 

S  60   549 

§  155    664 

HS  157,  168    560 

i  164    643 

I  181  968 

§  242   1118 

CIVIL  CODE  OF  PRAC- 
TICE. 

S  10,  snbsec.  4  626 

§  39    528 

93   1111 

118,  snbsec.  4   239 

816  613 

439    616 

474    543 

491    983 

518.  aubsec.  7  1124 

ii  54:^7  983 

606    217 

000;  subsec  7  217 

STATUTES  1903. 

§  4425    523 

S  4-tL'ri.   Amended  by  Laws 
UKHI,  ch.  29    623 

STATUTES  1909. 

§319  540 

f  671   670,  1124 

{g  654,  666.  671  1102 

f  809  U16 

I  1189    229 

I  1336  880 

I  1S40   203.  606 

I  2463   1113 
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83991-1000   1120 
4077-4080,  40SS  222 

4281a  SIO 

I  4287-4300    608 

4306  COS.  643 

4679b   543 

1906,  ch.  29    623 

1910.  ch.  81   M9 

1910,  ch.  81.  S  7   649 

1910,  ch.  83    988 

1912,  chs.  47,  90   564 

1912,  ch.  m  im 

lauouBi. 

CONSTITUTION. 

Art.  1,  8  1  868 

Art  2,  {16  1169 

Art.  2,  i  22    796 

Art  3   1169 

Art.  4.  I  1  1169 

Art.  10,  8  1  1155 

Art  10,  I  3  794,  1155 

Art  10,  8  11  1155 

Art  11,  I  8  789 

BETISED  STATUa?E!S  1889. 
S  147    842 

REVISED  STATUTES  1899. 

i  3620    251 

H  7897.  T900    667 

BBTISBD  STATUTES  1909. 

832    251 

476    341 

1112  601 

1737    859 

1794    714 

{  1800, 1804  . .  .320,  760.  1175 
S  1806,  1807   812 

1831    760 

1832    867 

1848    609 

1850   643,  868 

1882   .  681 

1880,  Bobsec  6  337 

1974    693 

1986   820,  336 

2023   .  664 

2029    812 

'  2029.   Repealed  by  Laws 

1911,  p.  m  770 

2061   1190 

2082   643 

2083   1190 

2119,  BUbaecB.  8.  9,  14. . .  714 
12125-2132.2166   760 

2263   874 

2273    689 

2275    866.  874 

2279   865 

2380    868 

2381    850 

12382,2386,2387,2388..  714 

2301    842 

2416    352 

2535   681,  700.  812 

i  2572,  2575.   820 

2609    865 

2793    598 

2810    694 

i  2881,  2887    862 

\  8039,  3040    789 

i  3145,  3146    277 

3150   1190 

4844    680 

4458    723 

4480   756 

4600    706 


I  4628    786 

I  4726    795 

I  4818    877 

§1  5103,  5104    736 

H  5115  795 

I  5231    756 

1  5235    751 

§  5244    SIS 

1 5245    770 
6313    074,  680 
5425   1169 
6313    791 

6354   1187 

7180    286 

7181  624 

is  7182,  71S4   286 

\i  7227,  7228  848 

7413    857 

7568    689 

7586    298 

7883    360 

8296    281 

8317  1169 

9253    794 

9568-8570.  Repealed  by 
LawB  1913,  p.  651,  i 

139  .....T;......./..:iie8 

9996    876 

10023    613 

is  10025.  10029    881 

10090    601 

10160    875 

10161  601 

10222   876.  881 

iS  10633,  10676-10610. ...  583 
10784    766 

CITY  CHARTERS. 

Kansas  City  1900,  art  1. 1 
l.par.  13  ;..  261 

Kansas  City  1909,  art.  8,  S 
1,  pan.  16,  41.  .  261 

LAWS. 

1896.  p.  185   261 

1911,  p.  180. 1  &  Amend- 
ed W  LawB  1913,  p.  148 

et  Beq  1166 

1911,  p.  139    770 

1911,  p.  158  300 

1913.  p.  143  et  Bed.  1166 

1918,  pi  661.  S  iS  U66 


TBNHEflKEB. 

CONSTITUTION. 
Art  1.  I  22. 


Art  2,  I  25. 
Art.  8,  i  9. 


485 
994 
1006 


SHANNON'S  CODE. 

ilOeO  994 
i  6187,  6103.  6104  1131 
6441   1016,  1017 

LAWS. 

1877,  ch.  31  488,  1131 

1891.  ch.  122    488.  1131 

1895,  ch.  81   488,  1131 

1903,  ch.  108    485 

1903.  ch.  140,  f  1  492 

1907,  ch.  140, 1  25  1000 

1011.  cb.  82  1016 


TEXAS. 

CODE  OF  CRIMINAL  PRO- 
CEDURB  1896. 

Art;.  723.  Amended  by 
LawB  1897.  ch.  21  101 

Art.  904.  Amended  by 
LawB  1897.  Ch.  12  468 


CODE  OF  CmUINAL  PRO- 
CEDURE 1811. 

Arts.  43,  44    U6 

Art.  68    478 

Art  238    OS 

Art.  628  et  seq   458 

Art  750   1098 

Arts.  791.  808   101 

Art  810    450 

Art  919   871 

PENAL  CODE  1911. 

Art  6    112 

Art  10   478 

Art.  15    118 

Art  50    121 

Arts.  349,  424   115 

Art  471    971 

Arts.  506,  561,  611   115 

Art.  1141    101 

REVISED  STATUTES  1895. 
Art.  1194   18 

BETISED  CIVIL  STAT- 
UTES 1911. 

Art  747   1090 

Art  769    931 

Art  769    8 

Arts.  844,  856,  966   848 

Arts.  13£».  1329    43 

Art  1330    937 

Art.  1012    78 

Art.    1012.   Amended  by 

Laws  1818.  ch.  136   73 

Art  1614   70 

Art  1868    443 

Art  1990    860 

Art  2383   1090 

Art.  8712    827 

Art  3748    911 

Art.  378^  aobsec:  6  6 

Art  3966    401 

Art  4604   1077 

Art  6475   839 

Art  6480    6 

ArtB.  6669,  5661,  6666...  821 

Art  6676    807 

Art  6686   1077 

Art.  6728    128 

Art.  6097    882 

Art  6097,  subsec.  8  882 

ArtB.  6601,  6602    814 

Art  6648   84,  406 

Art  6713    406 

Art  7399   944 

Art  7796    826 

SATLES*  ANNOTATED 
CIVIL  STATUTES  1897. 

Arts.  388a-886c,  776  ....  411 

Art  947    78 

Art.  2396,  Bubflec  6   47 

LAWS. 

1897.  ch.  12  450 

1897,  ch.  21   101 

1806.  ch.  124, 168.  Amend- 
ed W  LawB  1009,  ch.  12, 

11.  TTT?...,.T.  OT 

1809,  ch.  12.  1 1   67 

1909  (lat  Ex.  Seas.)  eh. 

10   84 

1909  (1st  Ex.  Seas.)  cb. 

36   64 

1911,  ch.  23   478 

1811.  ch.  24   1091 

1911.  ch.  119  459 

1911,  ch.  119,  I  7  124 

1913.  ch.  110  118 

1913.  ch.  132   112,  1098 

1913,  ch.  136  .TVT.  73 

t^ie  and  McUon  (D  NIIUBBR 
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STIPULATIONS. 

See  Telegraphs  and  Telephoaes,  {64. 

1 14  (Iex.CiT.App.)  An  agreement  of  tiw  Du- 
ties in  trrapaBS  to  try  title,  which  stiptilatei  tbat 
it  was  agreed  that  the  defendants  daiming  un- 
der jonior  patents  have  sach  title  as  was  vested 
in  the  junior  patentees,  relieves  defendants  of 
the  burden  of  efltablishing  the  conaecntiTe  links 
In  th»r  respective  chains  of  title,  and  satiafies 
the  reqairement  of  the  three-year  statute  of 
limitations  that  there  shall  be  color  of  title  from 
the  sovereignty.— Campbell  v.  Gibba,  161  9.  W. 
480. 

STOCK. 

See  Oorpor«tloni,  ft  116, 121. 

STOCKHOLDERS. 

See  Banks  and  Banking,  fi|  47,  246;  Corpora- 
tions, I  279. 

STORAGE. 

See  Pledges,  |  28;  WarehoDMnMH. 

STRAYS. 

See  Negligence,  |  29. 

STREET  RAILROADS. 

See  Evidence.  H  474,  539^!  Bailroads:  Tax- 
ation, H  47,  468;  Tri^  »  191.  243.  262, 

206. 

n.  KEGUUTIOM   AND  OFEBATIOir. 

i  81  (Mo.App.)  The  failure  of  a  street  car  to 
give  warning  on  approaching  a  crossing  is  neg- 
ugence  per  se. — Battles  v.  United  Bys.  Co.  of  St 
Louis,  161  S.  W.  614. 

{81  (Mo.App.)  The  vigilant  watch  doctrine 
is  in  force  as  part  of  the  common  law,  without 
any  city  ordinance  to  that  effect— Johnson  T. 
Springfield  Traction  Co..  161  S.  W.  1103. 

i  90  <Mo.)  The  motorman  in  charge  of  a  street 
car,  after  discovering  a  vehicle  in  danger,  was 
bound  to  use  all  reasonable  effort  consistent  with 
the  safety  of  persons  on  board  the  car  to  avoid 
a  coIUsion^Iorima  t.  Metropolitan  St  By.  Cio., 
161  8.  W.  726. 

S  90  (Mo.App.)  Plaintiff  might  recover  where 
defendant  could  have  prevented  injury  either 
by  Kmuding  the  gong  or  stopping  ue  car  and 
&Ued  to  do  sa  and  could  also  xecorer  upon 
defendant's  negligence  In  not  storoing  the  car 
even  if  the  gong  was  being  sounded.— Johnson 
V.  Springfield  Traction  Co.,  161  S.  W.  1193. 

The  doctrine  ot  vigilant  watch  requires  that 
a  motorraan  on  the  "first  appeanmee  of  dan- 
ger" to  a  vehicle  on  the  track  riiall  stop  the 
car  in  the  shortest  time  and  space  possible, 
which,  in  a  case  where  he  saw  or  might  have 
seen  the  danger  in  time  to  have  avoided  injury, 
was  between  his  first  vision  and  the  coUirion.— 
Id. 

S93  (Ey.)  Where  the  presence  of  persona 
near  a  street  railway  track  and  danger  to  them 
may  be  reasonably  anticipated  by  tittose  in 
charge  of  can.  M»,  that  it  was  their  dnty  to 
maintain  a  lookout  for  such  persons  and  to 
exercise  such  care  for  their  safety  as  might 
usually  be  expected  of  persons  of  ordinary  pru- 
dence under  the  circumstances. — Brendlnger  t. 
Louisville  By.  Co.,  161  S.  W.  1107. 

{  95  (McApp.)  Where,  when  he  saw  a  boy  on 
the  track,  the  motorman  had  only  an  instant  In 
which  to  act,  and  immediately  reversed  the  car 
and  applied  the  air  brakes,  believing  he  did  not 
have  time  to  do  that  and  also  lower  the  fender, 
he  was  not  negligent  in  not  lowering  the  fender.-^ 
Battles  T.  United  Bys.  Co.  of  St  Louis,  161  S. 
W.  614. 

i  99  (McApp.)  The  mere  use  of  a  public 
rtreet,  no  part  of  which  was  set  apart  for  the 
exclusive  use  of  a  street  railway,  by  driving  on 
the  part  of  the  street  occupied  by  its  car  tru^ 


held  not  ne^igence.-^ohnBon  t.  Springfield 
Traction  C0.T16I  S.  W.  1183. 

i  102  CMo.App.)  The  injury  must  have  prox- 
imately resulted  from  tbe  n^ligence  complained, 
though  such  negligence  was  alleged  to  be  the  t1o> 
lation  of  a  speed  ordinance.— Battlea  t.  United 
Bya.  Co.  of  St  Lonis,  161  S.  W.  614. 

S  1 1 2  (Mo.App.)  That  a  street  car,  which 
caosed  the  injory,  was  numing  at  a  speed  pro- 
hibited by  ordfnajuw  does  not  raise  the  presump- 
tion that  the  injury  was  caused  by  snch  exeessiva 
speed.— Battle  t.  United  Bya.  Go.  of  St  lionis, 
161  S.  W.  614. 

The  burden  was  on  plaintiff  to  show  tiiat  tbe 
accident  was  proximately  caused  hy  the  nec- 
ligence  alleged.— Id. 

{114  (Mo.App.)  Evidence  in  an  action  for  the 
death  of  a  tray  by  being  stmdi  by  a  street  car 
held  not  to  BDow  that  the  exces^ve  speed  prox- 
imately caused  the  boy's  death.— Battlea  t.  Unit- 
ed Bys.  Co.  of  St  Louis,  161  S.  W.  614. 

Evidence  Held  to  show  that  failure  to  sound  a 
goi^^  was  not  the  proximate  cause  of  his  death. 

Evidence  held  not  to  show  that  there  was  such 
an  impact  of  the  body  against  the  front  of  the 
fender  so  as  to  cause  it  to  automatically  drop, 
and  hence  not  to  show  that  it  was  defective, 
though  it  failed  to  drop.— Id. 

Etvldence  held  to  show  that  tbe  boy's  death 
was  caused  by  his  own  negligence.— Id. 

S  i  17  (Ky.)  In  an  action  against  a  street  rail- 
road for  injuries  from  being  struck  by  the  rear 
end  of  its  car  projecting  over  a  tenmoraiy  aide- 
walk,  Md,  on  tlie  evidence,  that  whether  those 
in  charge  of  the  car  in  tbe  exercise  of  ordinary 
care  should  have  anticipated  the  presence  of 
plaintiff  on  the  sidewalk  when  the  car  turned, 
and  should  have  kept  a  lookout  or  taken  other 
precautions  for  his  aafe^,  was  a  qiustion  for 
the  jury.- BrentUnger  t.  Louisville  By.  Co.,  161 
S.  W.  1107. 

'  1117  (Mo.)  In  action  for  injuries  sustained  in 
collision  between  street  ear  and  baggy,  evidence 
held  to  justify  the  anbmission  of  the  case  on  the 
htunanitnrian  theory.— I^rons  T.  Metropolitan 
St  By.  Co.,  161  S.  W.  726. 

I  117  (Mo.App.)  In  an  action  for  Injuries 
from  a  collision  of  defendant's  car  with  a 
wagon  on  which  plaintiff  was  riding,  Aeitt,  that 
a  demurrer  to  the  evidence  was  propeil/  over- 
ruled.—JohnscniT.  SprlngfieU  Traction  Co.,  I'Ol 
S.  W.  1193. 

It  was  for  the  jury  to  determine  when  plaln- 
tifTa  danger  first  appeared.— Id. 

I  118  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  injuries  from  a  collision, 
an  instruction  stating  generally  the  duty  of  de- 
fendant fcdiowed  with  a  specific  application 
of  the  doctrine,  held  proper.— Johnson  v.  Spring- 
field Traction  Co.,  161  S.  W.  1193. 

STREETS. 

See  Dedication;  Municipal  OorporatlouL  H  04& 
663,766-821. 

STRIKING  OUT. 

See  Appeal  and  Srror,  i  767. 

STUDENTS- 

See  Colleges  and  Universities,  |  ft, 

SUBROGATION. 

S4  (Mo.)  Where  an  accommodation  indorser, 
after  a  note  was  dishonored,  paid  It,  and  snbse- 

auent^  the  note  was  again  paid  the  maker, 
tie  indorser  was  subrogated  to  tlie  rights  of  tiie 
maker,  and  could  recover  foom  the  payee  the 
amount  bo  paid  by  the  maker.— Havifn  v.  Con- 
tiuental  Nat  Bank  of  St  Louis,  161  S.  W.  741. 

S24  (Ark.)  The  proviMon  in  a  construction 
contract  for  the  retention  by  the  owner  of  15 
per  cent  of  the  contract  i»ice  after  completion 
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li  for  tiie  Bole  benefit  of  the  vwna  and  fmnishes 
no  basis  for  sabrogation  br  an  unpaid  tnaterial- 
nan.— RossellvUle  Water  ft  light  Oo.  t.  Sauer- 
nuui,  161 8.  W.  602. 

SUFFERANCE 

See  Landlord  and  Tenant,  S  120. 

SUMMARY  PROCEEDINGS. 

Sea  Landlord  and  Tenant,  {  806. 

SUMMONS. 

Bee  Proceaa. 

SUNDAY. 

See  Telegraphs  and  Telephones,  S  38. 

SUPERSEDEAS. 

S»  Appeal  and  Error,  S§  467,  1048. 

SUPPORT. 

Bee  Hnshand  and  Wife,  ||  283.  297. 

SUPPRESSION. 

See  Depo■ttion^  |  88. 

SUPREME  COURTS. 

See  Courts,  f  231. 

SURCHARGING. 

See  Account  SUted.  H  12,  19. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Goarses,  H  US,  126. 

SURPLUSAGE. 

See  Indictment  and  Inforniation,  |  llfl:  Plead- 
ing, S  85. 

SURRENDER. 

See  Inmnnca^  H  289,  241. 

SURVIVAL 

See  Abatement  and  ReTival,  }  ,S9. 

SURVIVING  PARTNERS. 

See  Partnership,  f  246. 

TAXATION. 

See  Abatement  and  RevlTal,  8  22 ;  Adverse  Poe- 
Mssion.  H  81,  79,  9S ;  Appeal  and  "Brror,  | 
1066 :  Counties,  f  190;  Levees,  1  25:  Licens- 
es:  Ifunidpal  Corporations.  11  408-686; 
Schools  and  School  Districts,  H  97-107. 

I.  VATUBB  AMD  EZTEVT  OV  POWER 
ZH  OElTEItAIi. 

1 28  (Ho.)  Gonst  art.  10,  S  1.  J^eld  a  limita- 
tion on  the  sources  of  the  taxing  {rawer,  pre- 
duding  the  Legislature  frran  conferring  such 
power  on  a  hospital  district  which  could  not  be 
regarded  as  a  municipal  corporation.— Board 
of  Com'rs  of  Tnbercnlosis  Hospital  Dist.  of  Bu- 
dianan  Count;  v.  Peter,  161  S.  W.  1166. 

!!•  OQWBTITUTIOITAI.  BEQITIBB- 
MENT8  AMD  BESTBIGTIORB. 

1 38  plo.)  Laws  1911  p.  130.  8  8,  as  amend- 
ed by  Laws  1913.  p.  143  et  seq..  providing  for 
the  levy  <tf  a  tax  to  support  the  tuberculosis 


hoiirftal  district  in  B.  count;,  hM  to  prorlde 
taxation  for  a  "public  purpose"  within  Const 
art.  10,  {  8.— Board  of  Com'rs  of  Tuberculosis 
Hospital  Dist.  of  Budianan  County  t.  FMer, 
161  S.  W.  11&5. 

f  47  (Ky.)  Under  Ky.  St.  |l  4077-4080.  the 
amount  assessed  by  the  state  board  as  a  fran- 
chise tax  aeainst  a  street  railroad  held  in  part 
double  taxation,  and  ilIesal.--Cit;  of  Newport 
v.  South  Covington  A  0.  St.  By.  Co.,  161  S. 
W.  222.  ^ 

m.  T.TABn.ITT  OF  PBBOOHS  AMD 
PBOBEBTT. 

<B)  Cop»OTOtlOB«  and  Corporate  Stoek 
and  Fropertr. 

S  117  (Ky.)  A  franchise  tax  is  not  a  license 
or  occupation  tax,  but  simply  an  ad  valorem 
or  property  tax.— City  of  Newport  v.  South 
Covington  &  C,  St  By.  Co..  161  S.  W.  222. 

V.  £EVT  AKB  ASSEBSHElfT. 
(A)  XieTT  and  ApypvUoame^t. 

{301  (Tex.Giv.App.)  Where  the  burden  d 
taxation  is  authorised  to  he  laid  upon  the  prop- 
erty of  citizens  under  certain  condititms.  a  com- 
pliance with  all  such  oonditlons  is  essential  to 
the  validity  of  tlie  tax. — Cochran  v.  Kennon, 
161  S.  W.  67. 

(G)  Review,  Oesveotion)       tMUmm  Aalda 
of  AMCsamMt. 

8463  (Ky.)  Under  Ky.  St  8I  4077-4080.  and 
4083,  relating  to  franchise  taxes  a  railroad 
claiming  an  overasaevment  of  its  frandiiae  tax 
in  a  city  was  not  required  to  api^y  within  80 
days  to  the  state  board  for  correction,  since 
before  the  valuation  became  final  it  had  no 
means  of  knowing  what  the  assessment  would 
be.— City  of  Newport  v.  South  Govingtw  ft  OL 
St  By.  Co.,  161  S.  W.  222. 

XI.  TAX  TITUBS, 
(B)  Tax  Deeds. 

1 776  (Mo.)  Tax  deed  constmed  and  Aeld  only 
to  convey  a  part  of  the  tract  assessed  and  on 
which  the  tax  lien  was  imposed. — Davidson  v. 
Laclede  Land  &  Improvement  Com  ItH  S.  W. 
686. 

XTTT.  UOAOT,  IHHEBITAyOE,  AHD 
TRAXIFEB  TAXES. 

J  867  (Ky.)  Under  Ky.  St  «  4281a.  held,  that 
personalty  of  a  nonresident  Intestate,  situated 
in  this  state  at  the  time  of  her  death  and  de- 
scending to  her  heirs,  was  subject  to  an  inher- 
itance tax.— Barday's  Trustee  t.  Commonwealth, 
161  S.  W.  610. 

f  893  (Ky.)  An  administrator  of  estate  of  de- 
ceased nonresident  held  not  entitled  to  settie  the 
question  of  liabiUty  of  the  estate  to  inheritance 
tax  by  proceeding  against  the  sheriflE.— Barday's 
Trustee  v.  Commonwealth,  161  S.  W.  DIO- 

TEACHERS. 

See  Schools  and  Seiwol  Distnets,  I  1S6:  Stn^ 
utes,  8  141.  -»  •  ,  » 

TELEGRAPHS  AND  TELEPHONES. 


See  Api 
8  6;  1 


il  and  Error,  ^  882,  1176;  Brldence, 
&ndamus,  {  98. 


I.  EBTABLISHatEWT.  OOWSTBPQTION. 
AXB  UAnnhBNAHOE.- 

8  10  (Ky.)  Under  Ky.  St  U  4306.  4670b,  a  td- 
cpQone  company,  without  £nt  having  acquired 
a  franchise  by  purchase,  as  required  by  Const.  | 
164.  liad  no  right  to  construct  and  operate  its 
line  along  the  highways  of  a  county.-^hriitiaii- 
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Todd  Telephone  Go.  t.  Commonwealth,  161  S. 
W.  543. 

Under  Const  i  164,  a  telephone  coajpaoy  can- 
not occupy  the  nighways  of  a  connty  for  its  tel- 
ephone line  without  first  making  compensation 
tnerefor  by  bidding  for  a  franchise.— Id. 

n.  BEOTTZJLTION   Aim  OPEBATIOH. 

S  26  (Ky.)  The  fiscal  court  of  a  oounty,  being 
authorizea  to  prohibit,  the  use  of  the  highways  by 
a  telephone  company  without  ft  £ranchlw^  was 
anthorized  not  only  to  regulate  the  construction 
and  maintenance  of  the  line  but  to  regulate 
rates  and  impose  restrictions  to  prevent  discrim- 
ination.—Christlan-Todd  Telephone  Co.  v.  Com- 
mon wealth,  161  S.  W.  543. 

§  34  (Ark.)  Eirby's  Digest,  {  7948,  authoriz- 
ing recovery  of  penalties  from  a  telephone  com- 
pany for  discrimination,  la  merely  declaratory 
of  the  common  law  for  the  purpose  of  prernit- 
ing  discrimination,  with  penaltiw  added.— Mont- 

f ornery  v.  Southwest  Arkanaaa  Telephone  Co., 
61  S.  W.  1060. 

While  telephone  companies  may  in  good  faith 
detemine  the  limits  within  which  they  will 
carry  on  their  buslaess,  they  are  obligated  to 
give  the  same  service  on  the  same  terms  to  all 
who  apply  therefor,  without  partiality  or  un- 
reasooable  discrimination.— Id. 

A  telephone  company  held  not  liable  for  the 
penattiM  prescribed  by  Kirby's  Dig.  8  7948,  for 
refusal  to  continue  giving  telephone  service,  un- 
der its  contract  to  furnish  service  to  a  rural 
line,  to  a  person  who  moved  from  his  residence 
on  the  rural  line  to  a  residence  within  the  city 
limits,  and  connected  bis  new  residence  with  the 
rural  line. — Id. 

'  S  37  (Ark.)  A  message  addressed  to  two  per- 
sons jointly  may  be  delivered  to  either,  and  a 
delivery  to  one  is  a  ddivery  to  the  other. — 
■Western  Union  Telegraph  do.  t.  Weatbrook,  161 
8.  W.  1062. 

1 37  (Tex.Civ.App.)  In  the  absence  of  a  special 
contract,  a  oomiHiny  is  not  liable  for  failure  to 
deliver  a  message  beyond  the  limits  of  the  aty 
of  destination  or  beyond  the  free  deliveir  lim- 
its thereof.— Western  Union  Telegraph  Oo.  T. 
Kersten,  IM  S.  W.  369. 

S38  (Ark.)  Where  a  telegraph  company  ac- 
cepted  a  death  message  for  transmission  on  Sun- 
day, it  cannot  excuse  its  failure  solely  on  a 
showing  that  the  lineman  refused  to  repair  a 
defect  on  that  day.— Western  Union  Telegraph 
Co.  V.  Heam,  161  S.  W.  1025. 

{  38  (Ark.)  A  person  living  a  mile  and  a  half 
from  a  town  having  a  population  of  less  than 
5,000  is  beyond  the  free  delivery  limits  of  a 
tele^apb  company  establishing  free  delivery 
limits  within  a  radius  of  half  a  mile  from  Its 
ofi&ce,  and  a  delivery  of  a  messi^e  by  promptly 

S lacing  it  in  the  post  office  addressed  to  the  ao- 
ressee  la  sufficient- Westers  Union  Telegraph 
Co.  V.  Westbrook,  161  S.  W.  1062. 

Where  the  addressee  of  a  message  resided  be- 
vond  free  delivery  limits,  and  the  messenger 
looked  around  the  town  to  find  some  one  by 
whom  he  could  send  the  message  and,  falling  to 
do  BO,  deposited  it  in  the  post  office  and  advised 
the  postmaster  of  the  facte  and  the  contents  of 
the  message,  the  company  was  not  guilty  of  any 
breach  of  duty.— Id. 

Where  the  sender  of  a  message  was  informed 
of  the  fact  that  the  addressee  resided  beyond 
free  delivery  limits  and  expressed  satisfaction 
with  the  mailing  of  the  message,  the  company 
did  not  breach  its  duty,  notwithstanding  Its  rule 
for  special  messenger  service  on  the  sender  guar- 
anteeing ^e  charges  therefor.— Id. 

8  39  (Tex.Civ.App.J  The  substitution  of  "Dal- 
las" for  "Galveston,*'  Tex.,  as  the  sender's  ad- 
dress, was  negligence  entitling  the  sender  to 
damaged,  if  no  answer  was  received  because  of 
snch  mistake. — Western  Union  Telegraph  Oo. 
r.  McFarlane,  161  S.  W.  57. 

{  54  (Ark.)  (A  stipulation  on  a  telegraph  blank 
limiting  damages  for  a  deli^  to  $50  held  inet- 


fectoal.   Eirby's  I»g.  |  7047.— Western  Uaiott 

Telegratib  Co.  v.  Heam.  161  S.  W.  102S. 

S  54  (Ark.)  A  limitation  of  the  company's  It- 
ability,  contained  in  a  telegraph  blaiu,  to  tlw 
sum  of  $50,  held  not  binding  on  the  sender. — 
Western  Union  Tdegnph  Oo.  v.  AUord,  161  S.* 
W.  1027. 

1 55  (Ark.)  If  the  initial  company  does  not  op- 
erate a  telegraph  line  to  destinaaon,  a  sender 
has  the  right  to  select  the  route  beyond  such 
company's  last  receiving  office. — Western  Uni<ni 
Telegraph  Co.  v.  Alford,  161  S.  W.  1027. 

Where,  though  the  initial  telegraph  company's 
lines  do  not  extend  to  the  destination  of  a  mes- 
sage, there  is  a  continuous  telegraphic  root*!, 
the  telegraph  company  is  liable  for  renlti^ 
damages  if  it  transmits  to  final  dwtlnatioB  by 
telephone. — Id. 

8  65  Crex.CiT.App.)  A  'peUtlon.  In  an  action 
for  delaying  a  message,  which  alleges  that  the 
company  accepted  the  same  for  delivery  and  also 
the  sender's  gnaranty  of  payment  of  any  si>ecial 
charges  for  delivery,  kew  to  set  forth  «  spedal 
contract— Western  union  Telegraph  Cou  t.  Ket^ 
sten,  161  S.  W.  369. 

8  66  (Ark.)  Where  a  telegraph  eompaigr  negli- 
gently delay  the  transmisnon  of  a  message  of- 
fering plaintiff  employment  at  wfll,  it  cannot 
be  presumed  that  the  employment  would  con- 
tinue' for  any  given  length  of  time,  ao  as  to 
entitle  plainofl  to  a  reoovery  for  bis  1(mb  dur- 
ing that  period,  and  h^ce  endenee  of  the  praf- 
its  he  would  hare  made  had  he  obtalnea  the 
position  is  inadmissible. — Fulkerson  v.  Western 
Union  Telegraph  Co..  161  S.  W.  168. 

8  66  (Ark.)  Defendant  telegraph  company  heU 
to  have  the  burden  of  excusing  its  delay. — 
Western  Union  Tel^s^aph  Go.  v.  Heam.  161  S. 
W.  1025. 

866  (Ark.)  In  an  action  for  failure  to  de- 
liver message,  which  was  telephoned  to  the 
ultimate  destination,  though  it  could  have  been 
transmitted  by  telegraph,  evidence  that  many 
farmers  were  in  M.  about  that  time  was  admissi- 
ble to  corroborate  evidence  of  the  operator  at  M. 
that  if  the  message  had  been  received  he  would 
have  found  means  of  getting  the  Informatlom  to 
sendee.— Western  Union  Telegraph  Co.  t.  Al- 
ford, 161  S.  W.  1027. 

§  66  (Tex.Cir.App.)  In  an  action  for  delay  in 
the  delivei?  of  a  message  announcing  the  death 
of  the  sendee's  brother,  evidence  held  not  to  sus- 
tain a  finding  that  he  wonid  have  attended  the 
funeral  had  the  telegram  been  promptly  deliver- 
ed.—Western  Union  Telegraph  Co.  v.  Eersten, 
161  S.  W.  369. 

J  68  (Tex.GiT.App.)  A  mistake  in  snintitntins 
"DallaB"  for  "GalTeaton'*  as  the  aendar^  Ha- 
dress,  by  reason  of  which  no  answer  was  re- 
ceived to  a  telegram  wiring  for  money  and 
stating  that  the  sender's  wife  had  just  died,  was 
the  proximate  cause  of  mental  angunb  to  the 
sender^  resulting  from  inability  to  prcperir  bary 
his  wife  because  of  lock  of  money. — Western 
Union  Telegraph  Oa  v.  McFarlane,  161  S. 
W.  57. 

Though  a  telegraph  company  was  not  told, 
when  a  message  was  sent,  requesting  money  in^ 
mediately  and  stating  that  plaintiff's  wife  had 
just  died,  that  plaintiff  desired  the  money  for 
embalming  his  wife,  it  was  sufficiently  informefl 
that  its  failure  to  properly  transmit  would 
pi-obably  cause  plaintiff  mental  angui^  from  in- 
ability to  properly  embalm  his  wife  on  the  non- 
receipt  of  the  money. — Id. 

8  71  (Tex.Civ.App.)  Evidence,  In  an  action 
Cor  damages  for  mental  anguish,  etc.,  through 
failure  to  deliver  a  telegram  requesting  money, 
held  not  to  show  diat  a  verdict  for  plaintiff  for 

$1,500  was  excessive. — ^Western  Union  Tele- 
graph Co.  V.  McFarlane,  161  S.  W.  57. 

8  73  (Ark.)  Where  a  telegraph  company  n^li- 
gently  delayed  the  transmission  of  an  inteUtgible 
.business  message,  disclosing  on  its  face  that  it 
was  of  importance,  it  li  liable  at  least  tot  nam- 
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Inml  daniMM,  ud  it  Is  improper  to  xeet  a  Ter- 
dict  in  its  favor— Fulberson  v.  Weitam  Union 
Telegraph  Ga,  161  S.  W.  168. 

i  73  (Ark.)  In  an  action  for  damages  for  de- 
lay in  tranamitting  a  death  measaee.  evidence  of 
negligence  Md  soflkient  to  go  to  the  ixxTj.— 
Western  Dnion  Telegraph  Co.  v.  Heam.  161  & 

w.  loes. 

1 74  (Tex.OivJkpp.)  An  instruction  on  the 
question  of  mental  anguish  reaulticg  from  plain- 
tilFs  inabiiit;  to  properly  embalm  and  bury  his 
wife  as  a  result  of  failing  to  receive  an  answer 
to  a  telegram  keld  not  afl&rmatively  erroneous 
or  misles^ing.— Western  Union  Telegraph  Co. 
McFarlane,  161  S.  W.  67. 

f  74  Crex.Civ.App.)  An  instmction.  In  an  ac- 
ti^  for  delay  In  the  delivery  of  a  message,  held 
TridaTHtTniMff  as  imposing  on  the  company  the 
abo^irte  dutyto  deliver  the  message  in  a  reason- 
able woe.— Western  Unicm  Telegraph  Co.  t. 
Kersten,  161  8.  W.  369. 

I  79  CrnX3x.A.pp.)  The  expression  "son  of  a 
bitch"  Is  vn^KT,  obscene,  or  indecent  language 
over  the  telepbvDO,  within  Penal  Code  1011,  art 
4n^Danida  T.  State,  161  8.  W.  97L 

TENANCY. 

Sea  Landlord  and  ^DMWit 

TENANCY  IN  COMMON. 

See  Partition.  ||  9>  18>  86- 

n.  KUTVAI.  BIGHTS.  DUTIM,  AHS 
IJABXLITIES  OF  COTENAITTS. 

I  IS  (Mo.)  The  mere  possession  of  land  liy  a 
cotenant  was  not  sufficient  to  compel  his  co ten- 
ants to  bring  ejectment  before  maintaiDinga 
suit  in  partition.— Bootbe  T.  Cheek,  161  S.  W. 
791. 

i  15  (Mo.)  To  aatabllA  adverse  possessioB  In 

taroT  of  one  cotenant  as  against  another  there 
must  be  such  outward  acts  of  exclusive  owners 
ship  as  to  impart  notice  of  adverse  possession 
to  other  cotenants,  but  actual  notice  is  not  neces- 
RUT.— Hynds  v.  Hynds,  161  S.  W.  812. 

l^ere  is  a  rebuttable  presumption  that  the 
possession  of  one  cotenant  is  the  possession  of 
all,  and  the  burden  is  on  a  cotenant  seeking  to 
rebut  it  to  do  so  by  cogent  proof. — Id. 

S  28  (Sy.)  Each  tenant  in  common  is  equally 
entitled  to  use  the  common  property,  and  net- 
thet  is  entitled  to  the  exclusive  use,  enjoyment, 
and  possession  thereof. — Derrlngton  v.  Childers, 
lei  8.  W.  216. 

138  (Ky.)  One  joint  owner  cannot  maintain 
fOTcible  enter  against  his  cotenant^^)exrington 
T.  Chllden,  W  S.  W.  216. 

TESTAMENTARY  CAPACITY. 

St»  Wills,  If  47-68,  829. 

TESTAMENTARY  POWERS. 

See  Fowen;  Wfils,  H  6,  693. 

THEATERS  AND  SHOWS. 

-See  Conunerce.  f  16;  Monopolies,  |  12. 

THEFT. 

See  Lanxoy. 

TIMBER. 

See  Covoianta;  Logs  and  LogglnK. 

TIME. 

■See  Account  Stated,  f  12;  Appeal  and  Error, 
If  197,  395,  653,  1127;  Brokers,  88  54,  60; 
CarrieZB,  |  287;  Contracts,  §  216;  Divorce,  % 
181;  Bz  ecu  tors  and  Administrstors,  |  362: 
Justioes  of  the  Peace,  S  164;  Landlord  and 


Tenant,  1 120;  Ltys  and  Lonfnfc  I  8:  Mas- 
ter and  Servant,  f  20 ;  Mecuuuci'^  Liens,  i 
132 ;  Mortgages,  |  463 ;  Partition.  {  44 ;  Prin- 
cipal and  Surety,  U  46,  104,  108;  Sales,  | 
834;  SUtntea,  f  253;  Taxation,  {  468. 

TITLE. 

See  Attachment,!  308;  Execution,  I  276; 
Landlord  and  Tenant,  JS  55,  61;  Limita- 
tion of  Actions,  I  47;  Logs  and  Lraging,  { 
8;  Marriage,  {  40;  Partition,  i  18;  Partner- 


ship, i  2^;  Quieting  Title;  Replevin,  J  8; 
Stipulations,  £  14 ;  Taxation.  V  776 ;  Tres- 
psss  to  Try  Title;  Trial.-  {  897 ;  TrusU^  i 


WL^  Vendor  and  I^ircbaser,  ^  19, 

TOOLS. 

See  Mutter  and  Servant,  H  101-129. 

TORTS. 

See  Assault  and  Battery,  }S  2-86 ;  Carriers,  H 
132,  134,  280-366;  GouB^incy;  ElectridtT, 

I  16;  Executors  and  Administrators,  L119; 
Fraud ;  Libel  and  Slander :  Malicious  Prose- 
cution; Blaster  and  Servant,  H  816. 319;  Mn- 
nidpal  Corporatfons,  H  74S-ffil;  Negligence; 
Knisance;  Trover  and  Conversion. 

I I  (Ky.)  One  is  not  liable  for  Injurious  oon- 
sequences  incidental  to  the  performance  of  a 
lawful  act  in  a  proper  manner. — Qott  v.  Berea 
College,  161  S.  W.  204. 

I  ro  (Ky.)  Even  if  a  college  role  pnAiUtlng 
students  from  entering  eatlmr  bonses  in  the 
town,  not  ccmtrolied  by  the  college,  was  unrea* 
aonable,  one  who  ran  a  restaurant  near  the 
campus,  which  was  largely  patronized  by  stu- 
dents but  who  bad  no  culuren  in  the  school, 
could  not  recover  damages  for  injury  to  his 
business  resulting  from  enforcement  of  the 
nile^ott  T.  Berea  College.  161  S.  W.  204. 

TOWNS. 

See   Municipal   Gorporatione ;   Bdiocda  end 
School  Districts. 

TRADE  UNIONS. 

See  Consi^cy,  |  19;  Injunction,  il  101,  114, 

TRANSCRIPTS.   

See  A^eel  and  Error,  H  .626,  68S. 

TREATIES. 

See  Adverse  f  oasession,  |  T. 

TREES. 

See  Covenants;  Logs  and  Logging; 

TRESPASS. 

See  Master  and  Servanti  I  816;  Bailroads,  H 
858,  869. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession.  H  85,  116;  An 


and  Error,  IS  877,  1027;  Bvfdenoe.  I  213; 
Husband  and  Wife,  |  270;  Jodgment,  |  608; 
Sequestration,  }  20;  Stipulations,  |  14. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

S  6  (Tex.Clv.App.)  In  an  action  to  enjoin  the 
enforcement  of  a  judgment  upon  land  which 

SlaintiS  claimed  was  ber  Individual  estate,  a 
eed  not  executed  in  favor  of  plaintiff  until 
after  tiie  institution  of  l^e  injunction  suit,  and 
not  referred  to  in  the  ideadlngs.  Is  inadmlwble. 
—Childress  v.  Robinson,  161  S.  W.  78. 
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XX.  PR00EEDIKO8. 

{82  (Tex.Civ.App.)  A  petition  In  trespau  to 
try  title,  which  averred  that  defendaots  based 
their  claim  of  sole  title  on  a  deed  executed  by 
plaintiffs  aa  members  of  a  firm,  which  includ- 
ed only  the  firm  property,  and  that  the  land  was 
the  individual  property  of  plaintiff?,  states  a 
cause  <a  action. — Dye  v:  Idvlngston  Lumber  Co., 
J61  S.  W.  63. 

Counts  of  a  petltioa  to  state  no  cause 
of  action, — Id. 

f35  (Tex.Civ.App.)  Where  defendants  stipu- 
lated that  plaintiffs  held  wliatever  title  A. 
had  at  bia  death,  and  be  died  in  1870,  evidence 
to  show  acquisition  of  adverse  title  thereafter 
is  inadmissible.— Adams  v.  Wm.  Cameron  & 
Co.,  161  S.  W.  417. 

1 38  (Tex.Civ.App.)  In  treap^w  to  try  title, 
plaintiff  must  establish  prima  facie  his  title 
and  right  to  recover,  before  the  defendant  is 
required  to  make  any  d^iiBe^^3hildnM  v. 
Bobiniion,  161  S.  W.  7& 

1 38  (Tex.Civ.App.)  A  plaintiff  has  the  bur- 
den of  establishing  the  location  of  the  ancient 
grant  under  which  he  claims,  so  as  to  include 
the  land  sued  for.-<;ampbell  v.  Gibbs,  161  S. 
W.  430. 

f4l  (Tex.Civ.App.)  Evidence  AeM  sufficient 
to  support  a  conclusion  that  defendant's  grantor 
by  deed  or  settlement  bad  acqnited  the  title 
of  two  of  bis  brothers  to  their  interest  in  the 
land.— Le  Blanc  v.  Jackson,  161  S.  W.  60. 

Bvidence  as  to  talk  in  the  family  that  defend- 
ant's grantor  had  acquired  the  title  of  his 
brothers  held  admisaible  aa  bearing  upon  the 
knowledge  of  the  grantor'a  claim  on  the  part 
of  the  brothers'  heirs. — Id. 

{41  CI^ex.CSv.App.)  In  treapass  to  try  title 
to  recover  land  under  ancient  grants,  evidence 
held  to  sustain  a  finding  that  the  land  claimed 
had  not  been  located  and  surveyed  on  the 
ground,  so  as  to  embrace  the  land  claimed  by 
plaintiff.— Campbell  v.  Olbbs,  161  S.  W.  4S0. 

141  (Tex.CiT.App.)  In  trespass  to  try  titie 
wherein  an  intervener  and  certain  of  the  de- 
toBdants  cUtmed  under  the  ten-year  statute  of 
limitation  by  reason  of  improvements  and  poa- 
■esi^oQ  by  their  ancestor,  evidence  held  not  to 
show  that  their  ancestor  had  conveyed  160 
acres  to  a  third  person^Mixon  v.  Wallia.  161 
8.  W.  907. 

TRIAU 

See  Adverse  Fbssesslon,  {  116:  Appeal  and 
Error.  S{  207.  216,  281.  282,  266,  409,  688, 
609,  714,  719,  742,  743.  835,  842,  843,  882, 
827,  989-1012,  1081,  103871060,  1064-1070, 
1170,  1171:  Attachment,  {  311;  BilU  and 
Notes,  {  6S7;  Boundaries,  {{  40,  41;  Bro- 
kers, {  88;  Carriers,  |{  320,  321.  847:  Con- 
tinuance; Contracts,  y  142,  323;  Coste; 
Criminal  Law,  {§  619-886,  1037-1064.  1090. 
1097,  1168.  lire,  1168,  1166,  H66H.  117l! 
1172 ;  Damages,  J{  208,  216,  221 ;  T^eath,  | 
101;  Deeds,  {  78:  Dismissal  and  Nonsuit; 
Estoppel,  {  11«:  Bomlcida,  H  282-818.  340; 
Insurance,  {§  6o8,  825;  Intoncating  Liquors, 
I  289;  Jury;  Justices  of  the  Peace,  H  178. 

■  174;  Libel  and  Slander,  {  7;  Marriage,  {  62; 
Uaster  and  Servant,  {^  285-286 :  Mayhem,  { 
6;  Municipal  Corporations,  {  821;  Navigable 
Waters,  I  26 ;  Negligence,  {|  101,  136.  141 ; 
Kew  Trial ;  Partnership ;  Physicians  and  Sur- 
geons, {24;  Principal  and  Surety,  1 162 ;  Bail- 
roads,  a  282,  837;  338,  350,  351,  400,  446, 
447 ;  Bape,  Sfi  14,  59 ;  Reference :  Belease,  { 
58:  Bobbery,  »  27,  28:  Sales,  {{  63,  446; 
Seduction,  {  50;  Sheriffs  and  Constables,  { 
153;  Stipulationa;  Street  Railroads,  i{  117, 
118;  Telegraphs  and  Telephones,  «  78,  74; 
Trespass  to  Try  Titie;  Venue,  «  86-72; 
Wills,  {{  824,  829;  Wltnema,  {  817. 


II.  IN>CXBn,  USTS,  AMD  OAJJEK- 
DABS. 

I  1 1  (Ky.)  Under  Civ.  Code  Prac  (  10,  snb- 
sec.  4,  permitting  transfer  of  a  case  to  tha 
equity  docket  if  it  involves  complicated  ac- 
coun^  an  action  for  the  value  of  ser^oeib 
etc.,  was  properly  transferred  where  there  weva 
more  than  400  separate  items  of  diargea  and 
countercharges.— Garvey  t.  Garv^,  161  S.  W. 
526. 

A  case  should  be  transferred  to  tiie  eqoi^ 
docket,  under  Civ.  Code  Prac.  {  10,  saboec.  4, 
in  all  cases  where  there  is  difficulty  in  adjust- 
ing accounts,  or  the  issues  are  so  numerous  and 
complicated  as  to  make  a  jury  trial  Impracti- 
cable.— Id. 

IT.  BECEPTIOir  OF  EVII>EKC1B. 

(0)  Oblcetloaa,  HotloBa  to  BirtM*  Owi,  mm* 
Bzeeptloiia. 

{ 75  (Tex.Clv.App.)  Plaintiff  having,  without 
objection,  testified  to  a  matter  pertinent  to  the 
issue,  it  wan  not  error  to  permit  another  wit- 
ness for  plaintiff  to  testify  to  the  same  matter. 
— Lattimore  v.  Pnctett  ft  Wear,  161  S.  W.  951- 

{ 82  (Ark.)  On  objection  to  evidence,  the 
court's  attention  should  have  been  called  to  the 
particular  objectioB^Wcsten  TJidoo  Tda- 
graph  Co..  T.  Alford.  161  S.  W.  1027. 

1 84  (Ark.)  Ordinarily  a  general  ohjection  to 
evidence  is  sufficient  to  raise  the  question  of  its 
competency. — Western  Union  Telegraph  Co,  r, 
Alford,  161  S.  W.  1027. 

3  84  (Tex.Clv.App.)  In  a  personal  injury  ac- 
tion by  a  railroad  brakeman,  evidence  teodinr 
to  show  bis  freedom  from  contributory  negli- 
gence held  admiseible  on  general  objection,  aa 
against  the  contention  that  it  showed  negli- 
gence of  defendant  not  pleaded.— FL  Worth 
Belt  By.  Co.  v.  Cabell,  161  S.  W.  1083. 

{  89  (Tex.OiTJlpp.)  A  collateral  oral  contract 
to  pay  the  debt  of  another  being  within  the 
statute  of  frauds  (Rev.  Civ.  St  1911,  art.  3966). 
testimony  by  plaintiff  that  defendant  made  such 
an  agreement  Is  incompetent  to  show  an  in- 
debtedness on  defendant's  part  and  should  be 
stricken.— Johnson  v.  Tindall,  161  S.  W.  401. 

{  95  (Tez.Civ.App.)  Testimony  that,  after  tha 
services  were  rendered  to  defendant  s  married 
daughter,  defendant  orally  pruniaed  to  pay  if 
the  daughter's  husband  did  not,  while  ofajeo* 
tionable  because  showing  a  contract  in  contra- 
vention of  the  statute  of  frauds,  waa  properly 
received  over  objection  that  the  promise,  having 
been  made  after  the  services  were  rendered  and 
not  being  in  writing,  was  not  binding  on  de- 
fendant—Johnson  V.  Tindall.  161  S.  W.  401. 

{  105  (Ark.)  Evidence  as  to  the  otmtenta  of 
a  recorded  deed  could  be  cMuUerad  ttunigb  the 
original  deed  was  in  exlsteace,  where  aAoitted 
without  objectiw^Felker  t.  RioSb  lAt  &  W. 
162. 

V.  ABOVMBHTS  AKD  OOMDUOT  OF 

{  106  (Tex.Clv.App.)  The  ampa  of  tbt  am- 
ment  of  counsel  rests  largely  in  Aacretlon 
of  the  trial  court- Texaa  Hidlud  B.  B.  v. 
Wiggins,  161  S.  W.  446. 

VI.  TAKIHO  OASB  OB  QUEflTXOR 
FROM  JUBT. 

(A)  (^sesMoBB  ot  I«»w  oat  of  Faot  ta  Ctam- 

I  136  (Tez.C9v.App.)  Where  there  Ii  no  am- 
biguity in  a  written  contract  it  is  the  doty 
of  the  court  to  construe  it  and  to  instmet  the 
jury  what  ita  legal  effect  is.— Conn  t.  Roaamond, 
161  S.  W.  78. 

i  I3S  (&Io.App.)  In  an  action  against  several 
defendants,  where  the  evidence  wholly  failed 
to  show  the  liability  of  some  of  them,  their  de- 
murrer to  the  evidence  should  he  sustained.- 
UviugstOD  T.  atj  of  St  Joseph,  161  8.  W.  804. 
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I  139  (Tex.CiT.App.)  The  court  ehoold  not  di- 
rect a  verdict  on  an  issue  of  2act  unleee  the  evi- 
dence shows  that  reasonable  men  could  not 
draw  a  different  conclusioii. — Zimmerman  r. 
Bangh,  161  S.  W.  043. 

{141  (Mo.App.)  The  court  should  declare  the 
legal  effect  ol  uncontradicted  facts.— Ruasell  t. 
St  Louis  &  S.  F.  B.  Co.,  161  S.  W.  638. 

(D)  IHreotlon  of  Terdlot. 

I  178  (Mo.App.)  In  passing  on  a  motion  for 
a  peremptory  instruction  for  defendant,  the 
court  will  consider  the  evidence  in  the  light 
most  favorable  to  plaintiff.— Marts  T.  Powell, 
161  S.  W.  871. 

vn.  rasTavoTioHt  to  iubt. 

.(A)  PmvIm*  Of  Oo«rt  ud  Jmrr  Gen- 
eral. 

■  I  (91  (Mo.App.)  Where  plaintlfl'B  horse  while 
bfing  driven  by  S.  was  killed  on  defendant's 
crossing,  au  instruction  that  defendant  was  lia- 
ble if  the  property  was  destroyed  on  account 
of  the  joint  or  concurrent  uegliKence  of  both 
defendant  and  S.  held  objecttonable  as  assum- 
ing that  the  damage  was  caused  by  inch  con- 
current negligence. — Fife  v.  Chici^o  &  A.  B. 
Co..  161  S.  W.  300. 

S  191  (Mo.App.)  In  an  action  for  services,  a 
request  to  charge  that,  though  defendant  told 
plaintiff  to  take  charge  of  certain  mules,  that 
atatement  would  not  constitute  a  contract  of 
employment  on  defendant's  part  Individually 
held  properly  refused.— Hatfield  v.  Bwift,  161 
8.  W.  SB9. 

S 191  (Mo.App.)  An  instruction  tHowing 
plaintiff  commissions  for  selling  oil  for  defend* 
■nt,  which  waa  required  to  be  sold  at  the  mar* 
ket  price,  that,  if  it  was  not  agreed  that  plain- 
tiff could  allow  rebates,  defendant  could  refoae 
to  permit  him  to  give  rebates,  etc..  held  errone- 
ous as  assuming  that  an  agreement  relating  to 
retutes,  made  contemporaneously  with  the  writ- 
ten contract,  was  valid.— Qoller  v.  Henseler 
Mercantile  Oil  &  Supply  Co.,  161  S.  W.  584. 

S  191  (Mo.App.)  In  an  action  for  injuriea 
from  a  collision,  an  instruction  that  if  the  jury 
believed  tiiat  the  motorman  saw,  or  by  ordina- 
ry care  could  have  seen,  the  plaintiff's  wagon  in 
dangerous  nearness  to  the  track,  held  sot  ob- 
•Jectionabla  as  assuming  that  the  car  waa  "u 
diuigerous  nearness  thereto"  without  the  quedifi- 
cation,  "If  you  so  find." — Johnson  v.  Spring- 
field Traction  Co.,  161  S.  W.  1193. 

8  191  (Tex.Civ.App.)  In  contractor's  action 
for  damages  from  refusal  to  permit  him  to  per- 
form, instruction  on  measure  of  damages  as  to 
considering  irregularity  of  the  job,  distance 
from  the  contractor's  home,  and  oUier  expenses, 
held  properly  refused  as  assuming  that  such 
mattei-s  were  parts  of  the  expense  of  perform- 
ance.— ^Waterman  Lumber  &  Supply  Co.  v. 
Holmes,  161  S.  W.  70. 

I  191.  (Tex.CiT.App.)  In  action  for  injuries 
to  property  in  croasing  accident,  an  instruction 
held  pro^rly  refused,  even  if  otherwise  proper, 
because  it  made  driver's  failui^  to  heed  warn- 
ing negligence  per  se,  whether  or  not  an  ordi- 
narily prudent  person  would  have  observed  the 
warning.— Texas  Midland  R.  B.  t.  Mdson,  161 
S.  W.  108& 

S  194  (Ark.)  In  an  action  for  injuriea  while 
attempting  to  board  a  moving  train,  instruc- 
tion as  to  plaintiff's  right  to  rely  oa  the  assur- 
ance of  defendant's  agent  on  the  train  held  not 
objectionable  as  taking  the  issue  of  contributory 
negligence  from  the  jury. — St.  Louis,  I.  M.  & 
S.  By.  Co.  V.  Green,  161  S.  W.  148. 

{  (94  (Mo.App.)  An  instruction  that  positive 
evidence  of  witnesses,  that  they  heard  the  gong 
of  a  street  car  was  entitled  to  greater  weight 
than  negative  evidence  of  witnesses  who  said 
that  they  were  In  a  position  to  hear  It  but  did 


not  hear  it,  held  properly  refused.— Johnton 
Springfield  Traction  Co.,  161  S.  W.  1193. 

I  194  (Tex.Civ.App J  In  a  brakeman's  action 
for  injuries  by  slipping  from  a  step  of  the  tend- 
er, instruction  as  to  the  dangerous  condition 
of  the  step  and  as  to  defendant's  negligence  in 
maintaining  it  held  not  on  the  weight  of  . the 
evidence.— St  Louis  Southwestern  By.  Co.  of 
Texas  v.  Martin,  161  S.  W.  405. 

S  1 94  (Tex.Civ.App.)  In  action  for  price  of 
lumber  which  defendant  claimed  to  have  reject- 
ed, where  his  pleading  and  evidence  showed  the 
use  of  a  small  quantity  of  the  lumber  by  mis- 
take, instruction  that  he  could  not  accept  in 
part  and  reject  in  part  held  properly  refused 
as  on  the  weight  of  the  evidence. — Continental 
Lumber  ft  Tie  Co.  t.  Miller,  161  S.  W.  927. 

(B)  Meeeaaltr  and  SuHifeot-Mattev. 

1 203  (Tex.Civ.App.)  Where  two  or  more 
grounds  of  negligence  are  alleged  as  the  basis 
of  the'plaintitTs  action,  and  the  conrt  submits 
the  case  only  upon  one  of  them,  the  atbes 
ground  of  negligence  Is  thereby  withdrawn  from 
the  juir's  consideration,  and  the  defendant  Is 
not  entitled  to  have  any  special  charge  thereon. 
— St.  Louis  Southwestern  By.  Co.  of  Texas  t. 
Martin,  161  S.  W.  405. 

g217  (Ark.)  A  cautionary  Instruction  as  to 
the  right  to  sue  in  a  county  for  an  Injury  oc- 
curring in  another  county  held  proper,  where 
the  court's  attention  was  called  to  a  newspa- 
per article  published  as  to  the  trial  of  cases 
brought  In  counties  other  than  those  where  the 
injuries  complained  of  occurred. — St.  Louis,  I. 
M.  &  S.  B.  Co.  V,  Thurman,  161  S.  W.  1054. 

§219  (Mo^pp.)  An  instruction,  on  a  trial  of 
an  interplea  filed  by  a  third  person  claiming 

foods  levied  in  attachment,  held  defective  for 
ailing  to  state  what  character  of  frauds  defeat 
a  sale  within  Bev.  St.  1009,  $f  2881.  2887, 
making  a  sale  of  personalty  without  delivery 
void  as  to  creditors.— Keet-Rountree  Dry  Goods 
Co.  T.  Hodges,  161  S.  W.  862. 

S2I9  (Tex.Civ.App.)  The  court  need  not  de- 
fine to  the  jury  me  meaning  of  the  words 
"would  hold  water"  In  a  contract  for  construc- 
tion of  a  dam ;  they  being  of  common  nse  and 
easily  understood.— Lattimore  t.  Packett  ft 
Wear,  161  8.  W.  951; 

(O)  Form,  Reqalaltee,  mmA  Safllcleiier* 

S328  (Tex.CiT.App.)  An  instruction,  In  an 

action  for  damages  to  a  piano  in  transit,  that 
if  it  was  injured  by  defendant's  negligence  the 
jury  should  find  for  plaintiff  the  diffeience  in 
its  cosh  market  value  in  the  condition  in  which 
it  was  delivered  to  it  if  delivered  in  good  con- 
dition, and  "said  piano  should  have  arrived  in 
at  Dallas,  the  difference  in"  its  cash  market 
value  in  the  condition  in  which  in  did  arrive  at 
Dallas,  held  not  erroneous  becauae  of  the  quoted 
part.— Missouri,  K.  &  T.  By.  Co.  of  Texas  t. 
Western  Automatic  Music  Co.,  161  S.  W.  380. 

S  229  (Ky.)  In  a  personal  injury  action, 
where  one  instruction  correctly  stated  the  rule 
blb  \o  damages,  it  was  not  necessary  In  another 
inatruction,  on  the  question  of  defendant's  lia- 
bility, to  restate  the  rule.— Stearns  Coal  & 
Lumber  Co.  v.  Tuggle,  161  S.  W.  1112. 

$  229  (Tex.Civ.App.)  Where  the  evidence  is 
so  conflicting  as  to  authorize  the  jury  to  find 
for  either  party,  instructions  so  emphasizing 
and  repeating  the  theory  of  plaintiff's  cause 
that  they  amount  to  a  peremptory  instruction 
for  him  are  erroneous.- Bisinger  v.  Sullivan, 
161  S.  W.  397. 

8  233  (Ky.)  The  instnictiona  must  be  suffi- 
ciently concrete  to  bring  before  the  jury  the 
law  of  the  case,  and  instructions  which  do  not 
present  a  party  s  theory  of  the  case  are  insuffi- 
cient—Naitiiville,  C.  &  St  L.  B.  Ca  T.  Banks, 
161  S.  W.  664. 
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-  S  234  (Mo.App.)  In  en  action  for  killing 
plaintiff*!  hotse  at  a  crossing,  it  being  establish- 
ed that  the  statutory  crossing  signats  had  been 
giTen,  the  court  properly  chargied  that  tberr 
was  no  evidence  that  the  aiguals  were  not  giv- 
en, and  rettxicted  the  jary  to  the  evidentiary 
issues.— Fife  t.  Chicago  &  A.  IL  Co.,  161  S.  W. 
800. 

S  236  (MoO  An  inatraction  that  the  Jury  will 
consider  character  of  Qie  witnesses  and 
their  conduct  on  the  stand,  etc.,  is  proper.— 
Wendling  v.  Bowden,  161  S.  W.  774. 

S  242  (Tez.CiT.App.)  Chai^.  in  brakeman's 
action  for  injury,  tii&t  unless  the  jury  sboald 
find  the  existence  of  all  tbe  facts  enumerated  in 
a  previous  paragraph  of  tbe  charge  Ihey  should 
return  a  verdict  for  defendant,  fteW  not  confus- 
ing.—St  Louis  Southwestern  By.  Co.  of  Texas 
V.  Martin,  161  S.  W.  405. 

1242  (Tei.Civ.App.)  An  instruction  on  cou- 
trthutory  negligence  held  not  misleading.— Tex- 
as Midland  B.  B.  v.  Wiggins.  161  S.  W.  445. 

I  243  (Ark.)  Where  the  court  properly  charg- 
ed on  agreed  boundary,  a  farther  instruction, 
making  plaintiff's  right  to  recover  depend  en- 
tirdy  on  whether  he  had  adverse  possession  of 
the  land  In  controversy,  was  conflicting  and  er- 
roneons.-Zrpniuett  v.  McMurrain,  161  S.  W. 

1 243  (Mo.App.)  In  an  action  for  injury  from 
a  street  car's  collision  with  plaintiff  s  wagon, 
instruction,  permitting  a  recovery  if  defendant 
could  have  prevented  the  accident  by  either 
Bounding  a  gong  or  stopping  tbe  car  and  failed 
to  do  so,  held  not  in  conflict  with  Instruction 
permitting  recovery  for  the  negligent  failure  to 
stop  the  car.  even  if  the  gong  was  being  sound- 
ed.— Johnson  v.  Springfield  Traction  Co.,  161 
S,  W.  1198. 

{244  <Mo.App.)  A  request  to  charge  that  a 
certain  statement  made  oy  defendant  to  plain- 
tUr  would  not  constitute  a  contract  of  employ- 
ment on  defendant's  part  individually  was  im- 
proper as  commenting  on  or  particularizing  cer- 
tain evidence.— Hatfield  v.  Swift,  161  S.  W. 


(D)  AppllcabllHr  «o  PleaAlnws  maA  EtI- 

d«iic«. 

f  250  (Ark.)  An  instruction.  In  an  action  for 
injuries  to  a  passenger  by  the  derailment  of  a 
car,  held  erroneous  because  submitting  an  issue 
not  raised  by  tbe  pleadings  and  the  evidence.— 
St.  Louis.  I.  H.  &  S.  B.  Co.  T.  Thnrman,  161  S. 
W.  1054. 

i  250  (Mo.App.)  Instructions  inapplicable  to 
the  issues  and  evidence  are  improper. — Citizens* 
Bank  of  Senath  v.  Douglass.  161  S.  W.  601. 

{250  (Tex.Civ.App.)  Where  plea  of  recon- 
vention alleging  that  plaintiff  had  circulated 
false  reports  concerning  defendant  preventing 
him  from  marketing  a  crop  of  cotton  and  caus- 
ing him  humiliation,  etc.,  failed  to  allege  and 
there  was  no  evidence  of  tbe  amount  of  his  pe- 
enniary  loss  from  his  inability  to  market  the 
cotton,  held,  that  this  claim  should  not  have 
been  submitted  to  the  jury.- Gillispie  v.  Am- 
brose. 161  S.  W.  937. 

{251  (Mo.App.)  An  Instruction  which  per^ 
mits  the  jury  to  find  for  more  damages  than 
asked  by  the  pleader  is  erroneous.— Weller  v. 
Missouri  Lumber  &  Mining  Co.,  161  S.  W.  853. 

1251  (Tex.Civ.App.)  An  instruction  which 
submits  an  issne  not  raised  by  the  pleadings  or 
evidence  is  erroneous, — Western  Union  Tele- 
graph Co.  V.  Kersten,  161  S.  W.  869. 

{251  (Tex.  Civ.  A  pp.)  Where  no  actual  dam- 
ages were  claimed  for  the  levy  of  a  garnish- 
ment, tbe  court  properly  refused  a  request  to 
charge  that  the  jury  should  measure  the  actual 
damages  by  the  reasonable  market  value  of  the 
proiwrty  taken,  with  legal  interest  thereon  from 
the  time  of  taking  to  the  time  of  the  trial.— 
Bennett  v.  Foster,  161  S.  W.  1078. 


8  252  (Ark.)  In  replevin  for  logs,  instructions 
held  erroneous  because  not  warranted  by  tbe 
evidence.- Conway  v.  Coursey,  161  S.  W.  1030. 

§  252  (Mo.)  An  instruction  that  tbe  jury  will 
consider  the  characjier  of  tbe  witnesses  and 
their  conduct  on  tbe  stand,  etc.,  is  not  objec- 
tionable as  not  based  on  evidence,  where  there 
was  evidence  contradicting  tbe  testimony  of  a 
witness.— Wendling  v.  Bowden,  161  S.  W.  774. 

{  252  (Mo.App.)  An  instruction,  in  an  action 
for  tbe  death  of  an  employ^,  held  abstract  Cor 
failing  to  iwint  out  one  or  more  safe  systems  of 
rules,  if  any,  which  tbe  evidence  tended  to  sbow 
were  safe,  and  which  might  have  been  adopted 
by  the  employer. — Marguez  v.  Koch.  161  S.  W. 

64a 

{ 252  (McApp.)  Where.  In  an  action  on  a 
note  by  an  indorsee,  there  was  no  evidence  that 

Elaintiff  acted  in  conjunction  with  the  payee  or 
ad  anything  to  do  with  the  transaction  in 
which  the  note  was  given,  an  instruction  that 
if  he  had  notice  of  the  fraud  before  the  transfer 
of  the  note  to  him,  or  if  he  acted  in  conjunc- 
tion with  tbe  payee  and  others  in  inducinc  de- 
fendant to  execute  tbe  note,  they  should  find 
for  defendants  was  erroneous. — lUll  v.  Dillon, 
161  S.  W.  881. 

An  instmction  not  justified  by  any  evidence 
in  the  case  should  be  refused. — Id. 

I  252  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  Injaries  from  a  collision, 
where  there  was  no  pniof  ol  plaintiff's  expect- 
ancy of  life  at  her  age,  it  was  not  error  to  re- 
fuse an  instruction  that  in  determining  the 
amount  of  damages  her  age  and  expectancy 
should  be  considered. — Johnson  v.  Springfield 
Traction  Co..  161  S.  W.  1193. 

{252  (Tex.Civ.App.)  An  instmction  that,  if 
inspection  would  not  have  disclosed  the  defect, 
the  railroad  company  would  not  be  liable,  to 
one  injured  thereby,  held  erroneous,  in  the  st^- 
sence  of  evidence  of  any  inspection. — St  Louis 
Southwestern  By.  Co.  v.  Moore.  161  S.  W. 
878. 

{ 252  (Tez.Clv.App.)  In  a  brakeman's  action 
for  injuries,  instruction  permitting  tbe  consid- 
eration of  the  reasonable  value  of  the  time  lost 
in  consequence  of  the  injury  held  applicable 
to  the  evidence. — St  Louis  Southwestern  Bj. 
Co.  of  Texas  v.  Martin,  161  S.  W.  405. 

1 252  (Tex.Clv.App.)  A  requested  charge  hav- 
ing no  basis  in  tbe  evidence  should  be' refused.* 
—Adams  v.  Wm.  Cameron  &  Co.,  161  S.  W. 
417. 

{  253  (Ark.)  In  an  action  involving  a  disput- 
ed boundary  line,  a  modification  of  a  requested 
charge  hela  erroneous,  as  in  effect  withdrawing 
plaintilTfl  testimony,  on  the  issne  Involved,  from 
the  jury.— Turquett  T.  McMurrain,  101  8.  W. 
175. 

<B])  Keavests  os  Pr«yeni. 

{  255  (Tex.Civ.App.)  Tbe  failure  of  the  conrt 
to  define  phrases  in  its  instructions  is  not  error, 
in  the  absence  of  a  requested  definition. — El- 
lerd  V.  Campfield,  161  S.  W.  392. 

{  255  (Tex.Civ.App.)  An  error  of  omission  In 
the  court's  general  charge  should  be  supplied  by 
a  request  for  a  correct  special  charee.— St 
Louis  Southwestern  By.  Co.  of  Texas  v.  Martin, 
161  S.  W.  405. 

{  256  (Ark.)  Instructions  as  to  the  validity  of 
a  gift,  which  in  themselves  were  correct,  \cli 
not  objectionable  because  they  did  not  include 
delivery  as  an  essential  element.  In  the  abaene* 
of  request  so  to  charge.— Fancher  v.  Kenaer. 
161  S.  W.  166. 

3256  (Tex.Civ.App.)  In  an  action  for  wrong- 
garnishment  an  instruction,  antborizing 
the  jury  to  allow  damages  for  such  actual  loss 
as  was  the  natural,  direct  ^nd  proximate  re- 
suit  of  the  service  of  the  writs,  held  not  ob- 
jectionable as  failing  to  give  to  tbe  jury  aay 
rule  for  measuring  the  actual  damages;  it 
being  taicnmbent  on  defendants  to  request  fnr- 
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^er  instructioti  if  they  desited  it— Bennett  T. 
Foster,  161  S,  W.  1078. 

S  258  (Mo-App.)  Wbere  the  coart  gave  ten  in- 
■troctioDS  requeated  by  an  employer  when  sued 
for  the  negligent  death  of  an  employ^,  the  re- 
fusal to  give  aeren  otAier  requested  InstmctionB 
was  not  erroneoiUL— Marqnes  t.  Kodi,  161  S. 
W.  64a 

1 260  (Ark.)  The  refusal  of  requested  instmc- 
tions  was  not  prejudicial  error,  where  other  In- 
stonctlons  were  given  correctly  coTerins  the 
same  subject— St.  Louis,  I.  H.  A  S.  By.  Co.  t. 
Eeilly,  161  S.  W.  1052. 

f  260  (HoA.pD.)  Where  the  court  fully  charg- 
ed that  plainuff  could  recover  only  in  case  she 
exerdaea  reasonable  care  at  the  time  she  was 
injured  on  the  defective  walk  in  question,  it 
was  not  error  to  refuse  an  instruction  prescrib- 
ing tlie  care  required  of  a  person  pasnng  over 
■nch  walk.— Price  v.  City  of  Maryville,  161  S. 
W.  296. 

$260  (Mo.App.)  Defendant  was  not  prejudic- 
ed by  refusal  of  a  request  to  charge,  the  sub- 
ject of  which  was  covered  by  anotoer  instrno- 
tion.— Hatecld  t.  Swift,  161  S.  TV.  359. 

f260  (Mo.App.)  Having  given  an  Inetraction 
rly  and  clearly  presenting  an  issue,  further 
instructions,  differently  worded  but  covering  the 
same  point  or  making  nice  legal  distinctiona, 
are  properly  refused.— Johnson  v.  Springfield 
Traction  Co..  161  S.  W.  119S. 

1 260  Crez.Giv.App.)  Where  defendant  i«- 
qnested  two  special  charges  on  the  issue  M  to 
whether  plaintiff's  grantor  -had  ever  chiimed  a 
definite  tract,  the  giving  of  one  of  the  special 
charges  was  sufficient,  and  defendant  cannot 
complain  of  the  refusal  of  the  other.— Houston 
Oil  Co.  of  Texas  T.  Lambert,  161  S.  W.  6. 

1 260  (Tex.Civ.App.)  Requested  charges  were 
properly  refused  where  those  which  were  cor- 
rect were  rafllcientfy  eoTered  by  diai^  given. 
—St  Louis,  B.  ft  M.  Ry.  Cb.  t.  Vernon,  161  S. 
W.  84. 

1360  (Tex.Clv.Anp.)  A  requested  charge  Is 
properly  refused  where  covered  by  other  charges 
glT«i.— Hissonri.  K.  ft  T.  Ry.  Oa  of  Texas  T. 
liMbo.  161  S.  W.  882. 

1 260  {Tei.Civ.App.)  Special  charges  requeat- 
ed by  defendant  held  properly  refused,  where 
the  sabject>nuitter  thereof  had  been  sumcieutly 
charged  in  the  general  charge. — St.  Louis  South- 
western By.  Co.  of  Texas  v.  Martin,  161  S.  W. 
405. 

{260  (Tez.Cir^pp.)  The  refusal  of  a  re- 
quested charge  covered  by  the  charges  given  is 
not  error. — Adams  v.  Wm.  Cameron  ft  Co»  161 
S.  W.  417. 

1 260  (Tex.Giv.App.)  Refusal  of  a  requested 
instruction  may  not  be  complained  of ;  the  mat- 
ter being  substantially  covered,  both  in  affirma- 
tive and  negative  form,  by  another  requsBted 
instruction,  which  was  given,  and  by  the  gener- 
al chaive.— Lattimore  v.  Puctett  ft  Wear,  161 
S.  W.  951. 

S  260  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion, wbere  the  court  fully  charged  on  proxi- 
mate cause,  the  refusal  of  a  spedal  charge  on 
that  issue,  which  also  defined  remote  cause, 
was  not  error.— Pt  Worth  Belt  By.  Co.  t.  Ca- 
beU,  161  S.  W.  1083. 

1 26  r  (Tez.Civ.App.)  Where  an  Instruction  is 
partially^  bad,  it  may  be  entirely  refused.— Ben- 
nett  V.  Foster,  161  S.  W.  1078. 

1267  (Mo.)  Where  the  court  modified  an  in- 
struction as  requested  by  defendant,  and  gave 
it  as  modified,  it  was  error  if  the  Instruction 
was  a  proper  one,  as  requested. — Turner  v.  But- 
kr,  161S.  W.  745. 

(O)  Oonstractlon  And  Operation. 

1 295  (Mo.App.)  Error  in  a  general  instruc- 
ttni  omitting  any  reference  to  contributory  neg- 
ligence held  harmless,  where  it  and  the  in- 


struction thereon  for  defendant  as  a  whole  cov- 
ered such  matter.— Johnson  v.  Springfield  Tra^ 
tion  Co.,  161  S.  W.  1198. 

g  296  (Mo.App.)  In  an  action  agajnit  a  nil- 
road  company,  an  erroneous  instruction  keld 
cored  by  others. — Farmer  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.,  161  S.  W.  327. 

i  296  (Mo.App.)  In  an  action  against  a  street 
railway  for  personal  injuries  from  a  collision^ 
a  defense  Uke  conb4butory  negligence,  which 
must  be  pleaded  and  proved  by  defendant,  may 
properly  be  left  to  a  separate  instruction,  so 
that  a  general  Instruction  for  plaintiff  omitting 
any  reference  to  such  defense  was  not  errone- 
ous.—Johnson  T.  Springfield  Traction  Co.,  161 
S.  W.  1198. 

S  296  (Tex.Giv.App.)  In  a  brakeman's  action 
for  injuries  from  slipping  from  a  step  on  the 
tender,  a  chaise  on  the  assumption- of  risk,  if 
objectionable  as  statiiv  an  abstract  propoeitloD 
of  law,  held,  when  considered  with  a  special 
charge,  to  correctly  submit  that  issue. — St 
Lou&  Southwestern  Ry.  Co.  of  Tezaa  v.  Mar- 
tin, 161  S.  W.  405. 

XZ.  TSBDIOT. 
(B)  8v«el«l  InterroipLtorlca  mud  FindlHSS. 

{  349  (Tex.Giv.App.)  The  rule  of  the  Supreme 
CJourt  for  the  district  and  county  courts  gov- 
erning the  Bubmissioa  of  special  issues  is  not  a 
limitation  of  the  power  of  the  court,  and  the 
court  may  under  the  statute,  at  the  request  of 
either  party  or  on  Its  own  motion,  submit  a 
case  on  special  IsBnes.- Ellerd  v.  Gampfield,  161 
8.  W.  382. 

Z.  TBIAI.  BT  GOITRT. 

(A)  Hearlns  and  Determination  of  Canse. 

1 370  (B>.)  Where,  in  an  action  for  the  value 
(rf  services,  etc.,  the  case  Was  properly  trans- 
ferred to  the  equity  docket,  under  Civ.  Codfr 
Prac.  I  10,  subsec.  4.  because  of  the  large 
number  of  accounts  Involved,  the  court  also 
properly  refused  to  submit  certain  questions  to 
the  jury  as  to  whether  defendant  promised  to 
pay  for  the  woi^  etc.— Garvey  T.  Oarvey,  161 
S.  W.  626. 

(B)  FlndlBKs  of  Fact  and  Conelaalona  of 

Law. 

S  397  (Tex.Civ.App.)  An  adverse  judgment 
having  been  rendered  against  plaintiff,  fae  can- 
not contend  that  it  was  improper  because  the 
court  did  not  sustain  his  claims  of  title  up- 
on matters  not  pleaded  or  placed  in  issue. — Rat- 
cUffe  V.  Batclifife,  161  S.  W.  30. 

8  397  (Tez.Civ.App.)  In  suit  against  debtor's 
fraudulent  grantee,  finding  against  his  claim  of 
equitable  ownership,  based  on  his  claim  that  he 
furnished  the  consideration  for  the  debtor's  pur- 
chase, held  to  be  implied  from  the  judgment 
against  him.~Landers  v,  McCutchan,  161  S.  W. 


XL  WATVEK  AND  OOBRECTION  OF 
IItBEGin.ABITIIi8  AND  lABOBS. 

8418  (Mo.App.)  Defendant  by  itself  putting 
in  evidence,  uter  demurring  to  plaintiff's  evi- 
dence, thereby  waived  its  demurrer.- Battles  v. 
United  Rys.  Co.  of  St  Louia,  161  S.  W.  614. 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages,  88  170,  220-222,  226, 
229;  Warehousemen,  8  28. 

X.  A0T8  ooHSTinrmro  oomrER- 

MOH  AlfD  T.TABTT.ITT 
THEBEFOR. 

§  1 1  (Tex.CTivApp.)  One  who  buys  personalty 
must  ascertain  the  ownership  thereof  at  his 
peril,  and  his  possession  in  denial  of  the  real 
owner's  right  it  Uie  seller  had  authority  to  sell 
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otmstittites  a  oonverBlon  of  the  property^Naim 
T.  Padgitt  BroB..  161  S.  W.  921. 

.  TRUST  DEEDS. 

See  Mortgagee. 

TRUSTS. 

See  Adverse  PosaeasIoQ,  {  43;  Appeal  and  Br- 
ror.  8  877 ;  Banks  and  Banklne,  §  263 ;  Cor- 
porations, S  310;  Evidence,  8  271;  Monopo- 
liea,  §  12;  Reformation  of  InBtrumentB,  i| 
19,  86;  WiUB,  8!  6,  693. 

1  OBBAXXOH,  EXISTEHOS,  AHB  VA- 
UDITT. 

(A)  Bxpme  Tniete. 

(31  (TezkCir.App.)  A  ahowing  of  accident, 
fraud,  or  mistake  is  not  oeceasarj  to  ingraft  a 
trust  upon  a  deed  conveying  the  legal  title  on 
Its  Caoe.— RatcUif  v.  Ratcliff,  161  8.  W.  30. 

(B>  ResnltliiK  Traat*. 

1 81  (Mo.)  Where  a  widow  with  minor  chil- 
dren assumed  to  deal  with  the  personal  estate 
of  her  deceased  husband  as  her  own,  and  in- 
vested it  in  real  estate  in  her  own  name,  there 
was  a  resulting  trust  in  the  property  ao  pur- 
chased in  favor  of  the  children,  whose  money 
was  so  used,  and  in  such  ratable  proportion  to 
weh  as  each  contribated  to  the  purchase  mon- 
er.— HyndB  t.  Uynds,  161  S.  W.  812. 

n.  ooimBiTOTioN  ahd  opeba- 
Txoir. 

(B)  H«tet«  or  lateveat  of  TsmstM  Md  of 
Ceatttl  <|«c  Trast. 

1 147  (Mo.)  A  cestui  que  trnst  who  is  entitled 
to  a  conveyance  may  direct  that  it  be  made  to 
another  so  as  to  pass  his  whole  interest  In  the 
property.— Boothe  t.  Cheek,  161  S.  W.  701. 

TUBERCULOSIS. 

See  Taxation,  {  8a 

ULTRA  VIRES. 

See  Gorporatloiia,  |  809: 

UNDUE  INFLUENCE. 

See  Oontractv,H  06»  99;  Deeds,  S  72;  Wills, 
II 166-166,  824. 

UNIONS. 

See  Conspiracy,  8  19 ;  Injunction,  H  101,  114. 

UNITED  STATES, 

See  Oonrts,  |  96. 

USURY. 

X.  USUHIOUS  OOHTBAOT8  AHD 
TBANBAOnOMS. 

(A)  Nature  amA  VallAltr. 

1 2  (Ho.App.)  Notes  secured  by  a  chattel 
morteage,  payable  in  Missouri  thou^  executed 
in  Kansas,  held  Missouri  contracts,  and,  being 
void  for  usury  under  the  law  of  that  state,  were 
unenforceable.— J.  I.  Case  Threshing  Mach.  Co. 
T.  TomUn.  161  S.  W.  280. 

848  (Mo.App.)  Under  Rev.  St.  1909,  8  7182, 
a  note  bearing  a  lawful  rate  of  interest  before 
maturity  and  an  unlawful  rate  after  that  time 
is  usurious,  if  forbearance  is  exercised  and  the 
unlawful  rate  is  exacted. — J.  I.  Cnse  Threshing 
Mach.  Co.  V.  Tomiin,  101  S.  W.  288. 

8  80  (Mo.App.)  Under  the  express  provisions 
of  Rev.  St.  1909,  8§  7180,  7182,  7184,  a  chattel 
mortgage  securing  a  note  bearing  more  than  8 
per  cent,  iiitert'st  is  void  for  usury. — J.  I.  Case 
Threshing  Mach.  Co.  v.  TomUn,  101  S.  W.  286. 


(B)  lUvIits  utf  Remedies  of  Pmrtlea. 

I  115  (Ark.)  Parol  evidence  is  admissible  to 
show  that  a  contract  for  the  purchase  and  re- 
sale (tf  land  Is  a  mere  cloak  tcr  (unu7.— 'Piktett 
T.  WilUams.  161  S.  W.  1028. 

VACATION. 

See  Diroroe,  |  167. 

VALUE. 

See  Partition.  ||  S5,  68. 

VARIANCE. 

See  Indictment  and  Intbrmatini,  1 171:  B^pL 
I  66;  Bobbery,  i  2a 

VEHICLES. 

See  GonsUtntitmal  Law,  |  801;  Bi^way^  | 
166. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  {  1027;  Constituti<mal 
Law,  I  76:  Evidence,  K  230.  419;  Execu- 
tion, 18  27^  275;  Executws  and  Adminis- 
trators, 88  3:^-307;  Frauds,  Statute  of,  S  IS; 
Homestead,  8  203;  Judgment,  |  251^  Logs 
and  Logging,  S  S;  Municipal  Corporations,  | 
487;  Partnership,  |  246;  Payment,  I  M; 
Railroada,  8  72;  Remainders,  |  16;  Bales; 
Specific  Performance. 

n.  COKSTRUOTIOH  AKD  OFEBA- 
TlOir  OF  COHTBAOT. 

§  54  (Tex.Giv.App.)  A  vendbr  of  real  estate 
retains  the  superior  title  until  the  purchase 
money  is  paid,— Ivy  v.  Pugh,  161  S.  W.  939. 

8  79  (Tex.Civ.App.}  A  deed  and  a  biU  of  sale 
of  personalty  with  the  grantee's  sfmnltaneoosl; 
executed  mortgage  and  notes  to  secure  payment 
of  the  purchase  price,  construed  together,  Md 
to  show  an  executory  contract  for  a  conveyance 
of  land;  the  superior  title  to  remain  in  the 
grantor  until  payment  of  the  purchase  price. — 
Vinson  v.  W.  T.  Carter  &  Bro.,  161  S.  W.  40. 
'  I  80  (Ky.)  Evidence  held  to  show  that  a  sale 
of  land  was  by  the  acre,  and  not  in  gross, 
though  the  deed  described  the  land  by  adjoin- 
ing land  and  pnblic  roads,  and  recited  that 
there  were  200  acres,  more  or  less.— Moreland 
V.  Henry,  161  S.  W.  1105. 

IV.  PEBFOBMAMOE   OF  OONTRAOT. 

(D)  Farment  of  Parebaae  Honer. 

8  1 75  (Ky.)  Where  plaintiff  understood  the 
purpose  of  defendant  in  buying  the  surface  ot 
his  land,  plaintiff  should  be  compelled  to  abate 
the  purchase  price  by  the  amount  necesssry  to 
obtain  a  quitclaim  deed  from  another  mining 
company  to  whom  be  had  granted  inconsistent 
rights.— Marrowbone  Coal  &  Coke  Oo.  t.  OA*- 
man.  161  S.  W.  238. 

BIGHTS  AHB  LIABXLXTIBS  OF 
PABTTES. 

(A)  Aa  to  Ba«h  Other. 

8  203  (Ky.)  A  vendee  of  real  property  under 
an  oral  contract  of  sale  held  not  liable  for  the 
destniction  of  a  cabin  on  the  property  whlcA 
she  replaced  with  a  better  bonae.--Buiks  t. 
Douglass,  161  S.  W.  225. 

(C>  Bona  Fide  Porohuen. 

8  229  (Tex.Civ.App.)  Where  a  pundiaser  was 
affected  with  notice  that  Ilia  grantor  aeqttired 
title  during  the  life  of  his  wife,  he  was  cbiarged 
with  notice  that  the  property  was  community.— 
Le  Blanc  v.  Jackson,  161  S.  W.  60. 

Where  a  purchaser  knew  that  bis  grantor 
had  been  married,  as  several  of  his  children 
joined  in  the  deed,  be  was  bound  to  take  notice 
that  other  children  of  the  giantor'a  wife  were 
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«ntltled  to  an  Intereit  In  their  mother's  balf  of 
•commanity  land.— Id. 

1231  (Mo.)  Under  Sev.  St  1909,  S  2810.  n- 
launs  to  notice  by  record,  a  parcbaser  is  cba»- 
«d  with  constructive  notice  of  everything,  in 
prior  recorded  deeds,  which  go  to  mace  up  the 
4diain  of  title  ander  which  he  holds.— Gatrett  T. 
Wiltse,  161  S.  W.  694. 

S  239  (Tex.€lT.App.)  The  legal  title  of  the 
purchaser  for  value  Dot  shown  to  have  notice 
of  an  oatstanding  egoittiile  titU  held  snperjor 
to  the  eQuity.— L9  BUme  v.  JacksoD,  161  S.  W. 
40. 

S  242  (Tei.Clv.App.)  Parties  asserting  a.a  eq- 
uitable title  as  against  a  purchaser  tot  value 
have  the  burden  of  showing  that  he  had  notice 
of  all  the  facts  constituting  their  title.— Le 
Blanc  V.  Jackson,  161  S.  W.  60. 

{243  (Mo.)  As  against  a  subsequent  bona  fide 
purchaser  without  notice  of  such  declaraUons, 
«vidence  as  to  a  prior  grantor's  dedarationa  aa 
to  the  estate  intended  to  be  conveyed  was  not 
admissible  if  not  actually  brought  to  such  aub' 
aequentparchaser'a  notice. — Oarrett  v.  Wiltae. 
1«  S.  W.  694. 

VT.  ACICEDIES  OT  TBNAOB.  ^ 

(A)  Lien  mmA  Reoovevr  o'  I^and. 

1 258  (Ky.)  A  deed  providing  that  in  consid- 
oation  of  9600,  secured  to  be  paid  by  part  of 
ft  note  of  SfiOO  executed  to  grantee  by  C.  for 
^!00,  "$240  of  which  was  part  of  the  above 
consideration,"  the  balance  being  evidenced  by 
notes  of  grantee,  and  retaining  a  lien  for  "the 
unpaid  purchase  money  hereinbefore  named^* 
only  secnred  the  balance  of  the  price,  Ae  $240, 
even  if  the  lien  was  intended  to  apvly  to  the 
C  note  of  $600.— Amett  v.  Howard,  l&L  S.  W. 
ML 

i  269  (Tex.Clv.App.)  Plaintiff,  daimini;  un- 
der a  purchaser  from  a  vendee  with  notice  of 
Ute  vendor's  lien  and  superior  title,  held  not 
entitled  to  recover  against  those  claiming  onder 
the  vendor.— Vinson  v.  W.  T.  Carter  St  Bro., 
161  S.  W.  49. 

8287  (Ter.Civ.App.)  Where  defendant  gave 
vendor's  Hen  notes  in  payment  of  land  and  aft- 
er bankruptcy  deposited  the  amoant  of  the  note 
then  due  with  the  payee  under  an  agreement 
thftt  the  deposit  should  be  returned  to  him  in 
-case  It  was  held  in  the  bankruptcy  court  that 
the  land  was  not  bis  homestead,  the  payee's 
wrongful  retention  of  the  deposit  after  an  ad- 
iudication  adverse  to  the  homestead  claim  did 
not  constitute  payment.'— Brown  v.  Bay  City 
Bank  &  Trust  Co..  161  S.  W.  23. 

(B)  Aetlona  tor  Purebue  Hoaey. 

I  315  (Tez.Civ.App.)  A  deed  and  a  bill  of  sale 
of  personalty  with  the  grantee's  simultaneously 
executed  mortgage  end  notes  to  secnre  the  pay- 
ment of  the  purchase  price  held  proof  that  the 
purchase  money  was  not  fully  paid  at  the  time 
of  the  conveyance.— Vinson  v.  W.  T,  Carter  & 
Bro.,  161  S.  W.  49. 

1315  (Tex.C^v.App.)  In  an  action  by  a  ven- 
dor for  the  price,  evidence  held  to  show  perform- 
ance by  the  vendor,  and  that  out  of  the  pay- 
ment to  be  made  by  the  purchaser  to  the  escrow 
holder  taxes  on  the  land  and  incumbrances  were 
to  be  paid,  so  that  the  purchaser  would  acquire 
agood  tltle^Fahey  t.  Benedetti,  161  8.  W. 

▼n.  sEmmaxm  of  PUBOHAnB. 

(B)  A«<lo»s  for  Breaeb  of  ContrMt. 

1343  (Ky.)  Where  a  tract  of  land  was  rep- 
resented by  the  vendor  to  contain  200  acres, 
and  the  sale  was  not  in  gross  of  a  body  of  land, 
but  by  the  acre,  the  vendee  could  recover  the 
value  of  any  deficit  in  quantity.— Moi-e land  v. 
Henry.  I6II?.  W.  1105,  . 


VENUE. 

See  Appeal  and  Xrror,  S  (^6;  Griminal  Law, 
§S  Ilir3j37,  664,  1144,  U60  ;  Trial,  1  217. 

n.  DOMICZI.E  OB  BESIDEIIOE  OF 
FABTIES. 

S2I  (Tex.Civ.App.)  Under  Bev.  St  1896,  art. 
1184,  prescribing  the  venue  of  actions  upon 
contracts  «to  be  performed  In  any  particular 
county,  a  consignor  of  cotton  shipped  to  and 
paid  for  by  drafts  in  H.  coonty,  could  not  in 
the  consignee's  action  to  recover  an  overpay* 
ment,  plead  privilege  to  he  sued  in  T.  county, 
where  he  resided.— Theodore  Keller  Co.  v.  Man- 
gum,  161  S.  W.  19. 

Where  a  written  contract  between  a  con- 
signor of  cotton  and  a  consignee  was  to  be  per- 
formed in  H.  countr,  bo  that  the  consignor  could 
not  plead  the  privilege  of  being  sued  In  anoth- 
er county,  the  venue  for  the  consignee's  recov- 
ery of  overpaid  freight  charges  might  also  lie 
in  H.  county,  in  order  to  avoia  a  multiplicity  of 
suits. — Id. 

m.  CHANGE  OF  VENUE  OB  FUkCE 
OF  TBXAIh 

g  38  (Ark.)  Acts  1909,  p.  751,  providing  t^at 
the  venue  of  civil  actions  shall  not  be  changed 
unless  the  court  finds  that  the  same  is  neces- 
sary to  obtaiu  a  fair  trial,  upUea  to  all  elviX 
actions.— SL  Louis,  I.  M.  ft  8.  By.  Oo.  v.  Beil- 
ly,  161  S.  W.  1052. 

§42  (Ark.)  Under  Acts  1909,  p.  761  provid- 
ing that  the  venue  of  civil  actions  shall  not  be 
changed  unless  the  judge  finds  that  the  same 
is  necessary  to  secure  a  fair  trial,  upon  finding 
that  a  fair  trial  may  be  had  in  the  county  01 
the  venue,  the  judge  lias  no  discretion  to  order 
a  change.— St  Louis,  I.  M.  ft  S.  By.  Co.  v.  Bell- 
ly,  161  S.  W.  1052. 

{72  (Ark.)  While  the  court  has  a  certain 
discretion  in  weighing  the  evidence  on  a  motion 
to  change  the  venue  because  of  local  prejodice, 
it  cannot  arbitrarily  refuse  a  ctiange  if  tite  ev- 
idence shows  that  a  fair  trial  cannot  be  had* 
-flt.  Louis,  I.  M.  ft  8.  By.  Co.  T.  BeiUy,  161 
S.  W.  1062. 

A  statement  by  the  judge,  when  defendant  of- 
fered to  produce  20  or  more  persons  to  sign  an 
affidavit  supporting  the  change  of  venue,  that 
it  would  do  no  good,  as  a  request  of  200  persons 
would  not  compel  him  to  make  an  order  he  did 
not  think  was  correct,  was  not  a  refusal  to  hear 
more  testimony  on  the  question. — Id. 

The  court  has  some  discretion  in  determining 
how  many  witnesses  he  will  hear  on  a  motion  to 
cb^ge  uie  venue  because  of  local  prejudice. 

VERDICT. 

See  Criminal  Law,  ({  753,  857-866,  886 :  Hom- 
icide t  313;  New  TrIaL  !{  72,  78;  Pleading. 
H  -^3-483 ;  Bobbery.  {  2^;  Trial,  |S  178,  SS. 

VERIFICATION. 

See  Divorce,  i  106;  Injunction.  |  122;  Plead- 
ing, I  801. 

VIGILANT  WATCH  DOCTRINE. , 

See  Street  Bailroads,  U  SI,  90. 

VOLUNTARY  PAYMENT. 

See  Payment,  |  82. 


See  Meetifms. 


VOTERS. 
WAIVER. 


See  Account,  Action  on,  S  4 ;  Amwal  and  Enw, 
I  194:.  Criminal  T^w,  f  1178;  Highways,  i 
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88;  Inmuance,  H  766,  81D,  820;  Jastlcni  of 
tlie  Peace,  t  174:  Parties,  |  75;  Pleading,  ff 
408-488;  SaHa,  %  176;  Trial,  fi  4ia 

WARDS. 

Bee  Guardian  and  Ward. 

WAREHOUSEMEN. 

Bee  Pledgee,  1  29.  . 

128  (MthApp.)  A  cold  storage  company,  to 
wnom  produce  stored  with  it  was  pledged  for 
adTancemeots,  having  refused  to  sell  it  to  cus- 
tomers  prodaced  by  the  pledgor  at  prices  suffi- 
cient to  pay  It,  and  then  sold  it  for  less,  is 
liable  for  conTersion.— Union  Cold  Storage  & 
Warehouse  Go.  t.  Pitts,  161  B.  W.  1182. 

WARNING. 

See  Master  and  Servant,  M  160.  15S. 

WARRANT. 

See  Bearebea  and  Seisnree. 

WARRANTY. 

Bee  Sales,  H  279.  284,  426-446. 

WATERS  AND  WATER  COURSES. 

See  Levees;  Municipal  Corporations,  SS  70,  73, 
266,  772;  Navigable  Waters:  Pleading,  {  8; 
Bialroads,  SS  108,  114 ;  Trial,  §  219. 

n.  NATURAI.  WATER  COURSES. 
(A)  Rlp«rl«n  Rlshte  In  GcBeraa. 

838  ^ez.Civ.App.}  A  depression  of  the 
ground  in  a  fiat  marshy  country  filled  with 
rank  vegetation  &om  a  quarter  of  a  mile  to  a 
mile  in  width,  with  do  defined  banks  and  no 
channel,  and  through  which  water  only  oozi^, 
is  not  a  watercourse.— WUbom  v.  Terry,  161  S. 
W.  88. 

V.  SURFACE  WATERS. 

S  1 18  (Tex.OiT.App^  Where  a  lower  land- 
owner prevents  surface  waters  from  flowing 
over  his  land,  thus  obstructing  natural  drain- 
age, though  not  interfering  with  the  water- 
course, be  is  not  liable  for  injuries  caused  to 
the  lands  of  other  proprietors  upon  which  the 
surface  'waters  are  thrown  'back. — Wilbom  v. 
Terry,  161  S.  W.  83. 

A  landowner  who  erected  a  dam,  tbos  collect- 
ing surface  waters  in  a  lake  upon  his  own  prop- 
erty and  retaining  them  so  that  they  were 
thrown  back  on  the  land  of  higher  propiietors, 
fs  liable  for  the  injur;. — Id. 

S  126  (Tex.Civ.App.}  In  an  action  foiN  damag- 
es for  damming  a  utke  so  that  surface  waters 
were  collected  and  thrown  back  on  plaintiff's 
lud^  evidence  held  insufficient  to  show  that  the 
dam  cast  water  upon  plaintiff's  land,  at  most 
only  showing  that  it  prevented  the  surface  wa- 
ter from  flowing  off  as  rapidly  as  before.— Wil- 
bom v.  Terry,  161  S.  W.  38. 

IX.  PUBLIC  WATER  SUFFI.T. 
(A)  Domeatie  umA  Hnntolpal  Pnrpoacs. 

S  183  (Ky.)  An  offer  by  a  dty  to  purchase  the 
property  of  a  water  company  at  a  fixed  price 
held  not  an  exercise  by  it  of  its  option  to  pur- 
chase under  a  contract  with  the  water  company 
but  an  offer  to  make  a  new  contract. — Kenton 
Water  Co.  v.  City  of  Covington,  161  S.  W. 
988. 

WAYS. 

See  Municipal  CorpoxationB,  H  848,  668,  Tdfr- 

821. 

WEAPONS. 

See  Bobbery,  I8  28,  80. 

8  13  (Tex.Cr.App.)  A  prson  who  was  elec- 
tioneering on  election  day,  and  not  properly 


conducting  himself,  held  not  justified  in  carry- 
ing a  pistol,  though  he  had  reason  to  believe 
from  assaults  made  on  others  that  he  was  like- 
ly to  be  assaulted.— TafoUa  v.  State,  161  S.  W. 
1091. 

WILLS. 

Bee  Gonveraion;  Descent  and  Diatribudon ; 
Executors  and  Adainistntors;  Powers;  Tax- 
ation, H  867,  898. 

I.  HATURE  AHD  BKTBIIT  OT  TBSTA- 
MBNTART  POWER. 

S  6  (Mo.)  An  equitable  interest,  such  as  a  re- 
sulting trust,  would  pass  under  the  beneficiaiVs 
will  if  its  terms  were  sufficient  to  pass  such  in- 
terest.—Boothe  V.  Cheek,  161  S.  W.  791. 

n.  TESTAMEETART  OAFAOITT. 

847  (Mo.)  That  testator  was  old  and  great- 
ly weakened  In  mind  and  body  did  not  justify 
the  court  in  confining  him  more  closely  to  con- 
ventional methods  in  distribution.— Turner  v. 
Butler,  161  S.  W.  745. 

S  52  (Mo.)  The  burden  is  upon  tbe  propoiMst 
of  a  will  to  establish  testamentary  capatnty  of 
the  testator  by  a  preponderance  <d  all  the  eri- 
dence.— Turner  v.  Butler,  161  8.  W.  74& 

S  63  ^o.)  Where  the  issue  was  aa  to  tbe 
testamentary  capadty  of  testator,  the  court 
properly  excluded  questions  asked  an  attorney, 
with  whom  testator  had  advised  shortly  before 
executing  bis  will,  as  to  the  attorney's  reaecHin 
for  refoiiu  to  write  the  will  at  that  time. — 
Turner  v.  Butler,  161  B.  W.  746. 

nr.  REQUISITES  AED  TAUDITT. 
<B)  Form  «nd  Contcats  of  Instramemto. 

S  1 04  (Mo.)  A  will  which  is  so  vague  that  the 
court  cannot  by  reasonable  rules  of  constructioa 
determine  testator's  intent  is  void. — Griffith  v. 
Witten.  161  S.  W.  70a 

A  wilL  though  ungrammatical  in  its  oonstmc- 
tion  and  showing  that  testator  was  illiterate, 
held  not  flo  uncertain  or  incapable  of  constmc- 
tion  as  to  be  void.—- Id. 

(V)  BUatake,  Oadva  Inflvenea,  mnC  Frasd. 

I  iS6  (Mo.)  That  testator  was  old  and  great- 
ly weakened  in  mind  and  body  should  mate  the 
court  more  careful  in  its  scrutiny  of  the  Infln- 
ences  which  surrounded  him. — Tomer  v.  But- 
ler, 161  S.  W,  746. 

S  158  (Mo.)  The  law  does  not  denounce  the 
influence  which  a  son-in-law  may  have  over  his 
father-in-law,  but  only  the  improper  use  of  it.— 
Turner  v.  Butler,  161  S.  W.  745. 

§  163  (Mo.)  When  proponents  have  shown 
that  a  will  was  executed  with  all  the  prescribed 
formalities  while  the  testator  was  of  sound 
mind,  it  will  then  be  presomed  that  it  was  hie 
free  and  voluntary  act — Turner  v.  Bntler,  161 
S.  W.  745. 

§  1 63  (Mo.)  The  confidential  relation  between 
son  and  father  held  to  impose  on  him  the  bur- 
den of  overcoming  the  prima  facie  case  that  the 
will  was  executed  through  his  undue  influeneev — 
Wendling  v.  Bowden,  161  S.  W.  774. 

S  166  (Mo.)  That  influence  of  a  son-in-law  ie 
shown  to  exist,  and  that,  testator  gave  a  large 
part  of  his  estate  to  the  daughter,  the  wife  of 
the  son-in-law,  held  not  sufficient  to  establish 
undue  influence.— Turner  v,  Butler,  161  S.  W. 
745. 

S  166  (Mo.)  Evidence  held  to  sustain  a  findiag 
tut  a  will  was  proeored  thxoiu^  nndne  Infla- 
ence.— Wendliiv  v.  Bowden,  16i  S.  W.  774. 

V.  PRORATE,  ESTABUBHBIBKT,  AHD 
ANNUIJSEIfT. 

(B)  AetlOBS  to  Btartabltsli  or  DotonslMO 
Validity  la  Cteaeval. 

S  229  (Ky.)  Where  testatrix  devised  life  es- 
tates in  her  property  and  the  remainder  over 
to  a  church,  a  question  raised  by  her  heirs, 
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that  the  reminder  to  tlie  church  was  void,  was 
not  academic,  since*  if  it  were  void,  the  hein 
wonld  Inherit— Gompton  T.  Moore,  161  S.  W. 
MO. 

Uikdur  Kj.  St  i  819,  prohibiting  any  ehoreh 
from  taking  or  holding  exceeding  SO  acres  ot 
land,  helis  of  testatrix,  who  liad  devised  to  a 
church  800  acres,  held  entitled  to  raise  the 
qneatUm,  u  Uny,  and  not  tfw  statOt  war«  tiu 
partlea  In  Interest— Id. 

(I)  Hemrlnv  or  Trial. 

1324  (Mo.)  Evidence,  in  a  will  contest,  held 
not  anffldent  to  take  to  the  jury  the  question 
whether  testator's  son-in-law  exercised  undue 
influence  over  testator,  respecting  the  execution 
of  the  will.— Tomer  v.  Butler,  161  S.  W.  745. 
.  1 329  (Mo.)  Where  the  proponent  depended 
apon  the  intnesses  offered  by  coatestant  to 
prove  testamentary  capacity.  It  was  not  error  to 
refuse  to  charge  that,  unless  the  projranents  had 
proved  such  capacity  by  a  preponderance  of  the 
evidence,  the  verdict  should  be  against  the  wUL 
—Turner  t.  Batler.  161  S.  W.  TiB. 

VI.  OOHSTBUOTXOir. 

(A)  CtoMml  R«lea. 

'  1440  (Mo.)  The  principal  rule  in  construing 
wills  is  to  ascertain  testator's  intent  from  the 
whole  instroment.— Griffith  v.  Witten,  161  S.  W. 
708. 

'  1 449  (Mo.)  It  is  presumed  that  tesUtor  in- 
tended to  dispose  of  his  entire  estate.— Griffith 
T.  Witten,  161  S.  W.  TOa 

{470  (Mo.)  Testator's  intention  must  be  as- 
certained from  the  four  corners  of  the  will.— 
Griffith  V.  bitten,  161  S.  W,  TOa 

S  488  (Mo)  If  a  will  is  so  ambiguous  as  to 
make  it  difficult  to  ascertain  testator's  intent 
from  its  language,  evidence  aUande  may  be 
eonsidered.-^riffl£  v.  Witten.  161  S.  W.  70& 

(Bl)  HstttM  o<  BM«tc«  uA  Imteveato  Cr«- 

i60l  (Ky.)  Where  testator  bequeathed  all  bis 
proi>erty  to  his  widow,  the  quality  of  the  estate 
was  not  affected  by  a  subsequent  provision  that 
she  should  be  his  executrix  while  she  remained 
a  widow.— Murphy  v.  Murphy,  161  S.  W.  533. 

1 614  (Ky.)  A  will  held  to  give  a  niece  of  tes- 
tatrix a  life  estate  and  thereafter  her  three 
brothers  a  joint  life  estate.— Compton  v.  Moore, 
lei  S.  W.  640. 

(P)  Teat«d  or  ContlnscDt  Bstatea  and  In- 
terest*. 

S  834  (KyJ  Will  held  to  create  contingent  re- 
mainders: First,  in  the  son  of  the  life  tenant, 
provided  be  outlived  bis  father;  second,  if  be 
did  not,  then  to  the  father's  three  living  broth- 
ers;  and,  third,  to  the  children  or  descendants 
of  such  brothers,  who  would  take  if,  at  the 
time  of  the  death  of  the  life  tenant,  his  son 
and  the  three  brothers  were  dead.— Gofl  v.  Ben- 
Ick,  161  S.  W.  983. 

(H)  Estates  In  Tmst  and  Powers. 

1693  (Mo.)  Under  will  giving  a  wife  a  life 
estate  with  power  to  sell  as  she  might  think 
best  and  to  her  best  interest,  a  conveyance  to 
two  of  the  remaindermen  for  no  consideration 
IMUd  at  the  time  and  upon  an  inadequate  con- 
side  ration,  if  any,  Aeld  beyond  her  power  and 
void^Tallent  v.  Fitzpatrick,  161  S.  W.  689. 

TH.  BIOHT8  AHD  LIABII.ITIES  OF 
DEVISEES  AND  LEGATEES. 

(A)  H»tmre  of  TlUe  and  lUvhto  In  Ooa- 
eral. 

1 742  (Mo.)  A  conveyance  of  an  interest  in 
land  by  the  sole  devisee  thereof  before  probate 
of  the  will  would  take  effect  upon  the  subse- 
quent probate,  after  contest,  by  relation  back. 


as  of  the  date  of  the  deed ;  Bev.  St  1909,  i 
6313,  impliedly  recognbiing  the  operative  ef- 
fect of  unproved  wills  in  case  of  actual  notice. 
— Boothe  v.  Cheek,  161  8.  W.  791. 

(G)  Debts  of  Testator  and  Inenmbranecs 

on  Property. 

$839  (Mo.)  At  common  law  a  devisee  or  leg- 
atee was  not  liable  to  the  amonnt  of  the  de* 
vised  lei^usy  by  reason  of  the  testator's  liabil- 
ity on  a  covenant  of  warranty. — ^Armor  v.  Frey, 
161  S.  W.  829. 

Where  a  resident  of  Georgia  conveyed  land 
located  in  Missouri  with  covenants  of  warranty, 
the  Missouri  statute,  making  devisees  and  lega- 
tees liable  to  the  amount  of  their  gifts  by  rea- 
son of  a  breach  of  the  covenant  ot  warranty,  has 
no  effect  and  cannot  be  applied  against  devisees 
and  legatees  in  the  former  state^Id. 

WITNESSES. 

See  Appeal  and  Error,  1 1048;  Contempt,  !  66; 
Continuance,  §  33;  Criminal  Law,  81  308- 
564,  5&4^mt,  676.  706,  742,  1170%;  Deposi- 
tions; Evidence;  Perjury;  Trial.  |}  236,^2; 
Venue,  S  72. 

H.  OOMFETEXGT. 

(O)  Testlnionr  ot  Parties  or  Persons  In- 
terested, for  or  asainKt  Bo»r«scnta> 
tlves,  flnrrlT-orSf  or  Bneceseors  in 
Title  or  Interest  of  Persona  Peeeas- 
ed  or  Ineosnvctent. 

1 148  (Ej.)  Under  Civ.  Code  Prac.  1  606,  and 
subsection  7,  a  creditor  who  claimed  tnat  a 
debtor  had  acknowledged  his  debt  and  made  a 
new  promise  is  incomi>etent  to  testify  in  an 
action  t>etween  his  assignee  and  the  debtor's 
administrator.— Davis  v.  Struiga,  161  S.  W. 
217. 

I  144  (Mo.App.)  Under  Bev.  St.  1909,  {  6354, 
the  agent  of  the  living  itarty,  who  made  the 
contract  for  such  party,  is  disqualified  from 
testifying  in  an  action  to  enforce  tbe  contract. 
—Taylor  v.  George,  161  S.  W.  1187. 

Rev.  St.  1909,  |  6354,  providing  that,  in  ac- 
tions where  one  of  the  original  parties  to  the 
contract  in  issue  is  dead,  the  other  party  shall 
not  testify  for  himself,  is  l>oth  an  enabling  and 
disabling  statnte;  the  proviso  disabling  one 
from  testifying  on  account  of  the  other's  death. 
—Id. 

The  statute  should  be  construed  to  ac- 
complish its  evident  purpose  of  preventing  by 
law  one  party  to  a  contract  from  tosti&ing 
where  death  has  prevented  tbe  otiier  from  testi- 
fying^Id. 

(D)  Oonlldentlal  Relations  and  PrI-rtleved 
Commnnlcatlons. 

S  183  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy evidence  tliat  the  mother  of  the  first  al- 
leged wife  saw  letters  to  her  from  defendant 
held  admissible,  if  she  saw  them  without  the 
connivance  of  the  wife,  but  not  as  to  letters 
sent  by  the  first  wife  to  the  district  attorney.— 
Harris  v.  State,  161  S.  W.  125. 

m.  EXAimf  ATION. 
(A)  Talclngr  Testtanony  In  Goaeml. 

{257  (Ark.)  Where  a  witness  cross-examin- 
ed by  defendant's  counsel  as  to  the  width  of  the 
counter,  shelvins,  etc.,  in  the  saloon,  refresh- 
ed his  memory  by  referring  to  a  memorandum 
of  measurements  he  had  himself  made  of  bis 
own  accord,  the  refusal  to  permit  defendant  to 
have  such  memorandum  submitted  to  the  Jury's 
Inspection  was  not  error.— Bruder  v.  State,  161 
S.  W.  1067. 

(BJ  Croaa-Blxamtnatlon  and  Re-Bxamlna- 

tlon. 

§2661/2  (Mo.)  Where  a  party  who  ' testifies 

for  himseli  is  croBS-examined  on  the  details  of 
his  Mia  affecting  his  character,  the  answers, 
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anlesB  materisl  to  the  isaaes,  are  conclnslTe.— 
Wendling  t.  Bowden,  Ifll  S.  W.  774. 

8  26B  (Mo.)  A  gaestion  to  the  prosecutins 
vitnesB  on  eroHS-examiiiation,  who  had  testified 
that  be  did  not  go  Into  the  alley  where  he  was 
robbed  with  some  negro  girls,  whether  he  would 
not  deny  it,  even  if  it  were  true,  was  properly 
excluded.— State  t.  Sydnor,  161  S.  W.  692. 

1 268  (Tex.Gr.App.)  Great  latitude  li  permit- 
ted in  croM-examiniag  witneflse*.— Christian  t. 
State,  161  S.  W.  101. 

f  268  (Tex.Cr.App.)  In  a  prosecution  for  big- 
amy, where  letterg  from  defendant  to  the  flret 
alI«Ked  wife  were  not  Introduced,  bat  vhere 
her  mother  waa  permitted  to  testify  that  she 
had  received  tbem,  defendant  bad  the  right  to 
cross-examine  her  as  to  how  she  knew  the  let- 
ters were  written  by  bim.— Harris  v.  State,  161 
S.  W.  125. 

1286  (Tex.Cr.App.)  Where,  in  a  perjury  case, 
d^endant,  in  questioning  a  state's  witness  as 
to  having  appeared  against  a  relative  of  his  in 
the  commisdoners'  court,  elicited  the  fact  that 
other  citizens  had  also  appeared  for  the  same 
purpose,  it  was  not  error  to  permit  the  state's 
attorney  on  redirect  to  ask  about  these  other 
eitlsena.— Poulter  t.  State,  161  S.  W.  476. 

IT.  OBBDIBILirT,  mFBAOHKBHT, 
OOHTBADIOnOir.  AND  OOR- 
BO3M>&ATI0H. 
(A)  In  Omend* 

|3I7  (Ark.)  It  waa  error  to  instruct  that,  if 
the  Jury  believed  any  witness  to  have  sworn 
Calauy  to  any  material  fact;  they  might  disre- 
gard the  whde  or  any  part  of  his  testimony  it 
Eeinr  necessary  that  it  he  willfully  done.— • 
Bruder  t.  State,  161  S.  W.  1067. 

rB)  Cb«raet«r  aad  Coiidaet  of  Wltneaa. 

S  336  (Mo.)  A  party  who  testifies  for  himself 
may  be  cross-examined  on  the  details  of  his 
life  affecting  Ms  character.— Wendling  v.  Bow- 
den. 161  S.  W.  774. 

1337  (Mo.)  It  was  improper  for  the  prose- 
cuting attorney  to  ask  defendant  on  eross-ex- 
aminaMon  as  to  his  having  been  arrested  sev- 
vral  years  before  on  a  similar  charge.— State  v. 
Dnif.  161  S.  W.  683. 

1338  (Ark.)  A  witness  may  be  impeached  by 
the  party  against  whom  be  is  produced  bv  evi- 
dence that  hia  general  reputation  for  trutn  and 
morality  renders  him  unworthy  of  belief. — Bru- 
der V.  State,  161  S.  W.  1067. 

1 349  (Ark.)  Where  a  witness  for  defendant 
testified  that  on  the  day  prior  to  the  killing  de- 
fendant had  no  gun  and  wanted  to  borrow  one 
because  he  was  afraid  to  travel  from  the  car 
line  to  his  house,  it  was  proper  to  croes-exam- 
ine  him  as  to  whether  he  had  married  the  keep- 
er of  a  bouse  of  prostitution  and  had  been  di- 
vorced from  her,  and  as  to  whether  a  scar  on 
his  face  was  the  result  of  a  fight  in  her  house.— 
Bruder  v.  State,  161  S.  W.  1067. 

1358  (Tex.Civ.App.)  Where  a  witness  is  of- 
fered attacking  the  reputation  of  one  of  the 
parties,  the  party  assailed  is  entitled,  on  crosa- 
ezamination,  to  compel  the  witness  to  state  the 
source  of  the  reports  upon  which  he  bases  bis 
testimony.— Ft  Worth  Belt  Ry.  Co.  v.  CabeU, 
161  S.  W.  1088. 

1 361  (Tex.Clv.App.)  Where  plaintiff's  char- 
acter was  impeached  by  testimony  as  to  hfs  bad 
repntatlon  for  Integrity  and  truth  owing  to 
his  failure  to  pay  his  debts,  plaintiff  was  en- 
titled to  testify  aa  to  the  reason  for  his  failure. 
—Ft.  Worth  Belt  Ry.  Co.  v.  Cabell,  161  S.  W. 
1083. 

(D)  IncomKlstent   StMtpinents   by  WltmeM. 

8  379  (Ark.)  A  witnesa  may  be  impeached  by 
the  party  against  whom  he  is  produced  by  con- 
tradictory evidence  by  showing  that  he  has 
made  statements  differing  from  nis  present  tes- 
timony.—Bmdei  7.  State,  161  8.  W.  1067. 


(380  (Ark.)  Where  a  wltneaa  at  txial  gives 

different  testimony  from  that  before  the  grand 
jury,  the  i>roBecutor,  being  surprised,  may  exam- 
ine the  witness  as  to  his  testimony  taken  be- 
fore the  grand  jury  and  question  hlffl  eoncem- 
^  its  correctness.— Carlton     Stmt^  161  S.  W. 

(■)•  Oontra«l««i*m  uC  0*R»»amti«i  mi 

WltMBS. 

8410  (Tex.Civ.App.)  Where  a  physician,  who 

testified  to  examining  plaintiff  at  the  time  of 
an  injury  while  working  for  another  railroad 
compaoy,  was  contradicted  by  plaintiff,  tbe 
contradiction  was  not  such  an  impeachment  as 
to  authorize  the  introduction  of  the  report  by 
the  physician  as  corrolwrative .  evidence.— Ft 
Worth  Belt  By.  Co.  v.  Cabell,  161  &  W.  1063. 

WOMEN. 

See  Electtona.  ||  OO;  66. 

WORDS  AND  PHRASES. 

"Adverse  possesston."— Frarier  v.  Houston  (Ml 
Co.  (Tex,  Civ.  Apn.)  161  8.  W.  20. 

"Apparatus."— Hams  v.  Townley  (Tex.  Civ. 
App.)  161  S.  W.  5. 

"Asaault."— Hixson  v.  Slocnm  (Ky.)  161  S.  W. 
522. 

"Battery."— Hixson  y.  Slocnm  (Ky.)  161  B.  W. 

"Bill  of  ladins."— Fourth  Nat  Bank  v.  Nash- 
ville, C.  4;  St  Ll  By.  Co.  (Tenn.)  161  S.  W. 
1144. 

"Boycott"— Clarkson  T.  I^iblan   ^fo.  App.) 

161  S.  W.  660. 
"Commerce."- Interstate  Amosement  Go.  t.  Al- 
bert (Tenn.)  161  S.  W.  488. 
"Confiacated."— SkeUey  v.  St  Louis  &  S.  F.  B. 

Co.  (Mo.  AppJ  161  S.  W.  877. 
"ConapiraCT."— Clarkson  v.  Laiblan  (Mo.  AppO 

161  S.  W.  660. 
"Contiguous."— International  &  G.  N.  R.  Go.  t. 

Boles  (Tex.  Civ.  App.)  161  S.  W.  914. 
"Cultivated   or  occupied."— Storttu  t.  Smith 

(Ark.)  161  S.  W.  183. 
"Curator."- Le  Blanc  v.  Jackson  (Tex.  Civ. 

App.)  161  S.  W.  60. 
"Disease." — Perry  v.  Van  Metre  (Mo.  App.) 

161  S.  W.  643. 
"Boing  business."— Interstate  Amusement  Co. 

v.  Albert  (Tenn.)  161  S.  W.  48a 
"Estoppel  in  paia." — Citizens'  Bank  of  Senath 

V.  I>ougIa88  (Mo.  App.)  161  S.  W.  601. 
"Excusable  homicide."— Cooper  t.  State  (Tex. 

Cr.  App.)  161  S.  W.  1084. 
"First   appearance   of  danger."— Johnson  t. 

Springfield  Traction  Co.Q£o,  App.)  19L  S. 

W.  1193. 

"F.  o.  b."— Barton  ft  Beard  r.  Nacogdoches 
Crate  ft  Lamber  Go.  (Tex.  Glv.  App.)  161 
S.  W.  25. 

"Good  breeder."— Perry  t.  Tan  Hatre  (Mo. 

App.)  161  S.  W.  643. 
"Grant,  bargain,  and  selL"— Laclede  Lanndn 

Co.  V.  Frendenstdn  (Ma  App.)  161  8.  W. 

593. 

"Great  breeder."— Perry  r.  Van  Matre  (Ho. 

App.)  161  S.  W.  643. 
"Indecent"— Darnell  v.  State  (Tex.  Gr.  AppJ 

161  S.  W.  971. 
"Information."— State  v.  Williama  (Ark.)  161  S. 

W.  159. 

"Innuendo."— Skelley  v.  St  Louis  ft  S.  F.  B. 

Co.  (Mo.  App.)  161  S.  W.  877. 
"Interest"— J,  i.  Case  Threshing  Mach.  Co. 

V.  Tomlin  (Mo.  App.)  161  S.  W.  286. 
"In  the  nerpetratioa.'^— Christiaa  t.  State  fXtx. 

Cr.  App.)  161  S.  W.  101. 
"Main."— Key  v.  State  (Tex.  Cr.  App.)  161 

S.  W.  121. 

"Maintain."— State  r.  Woollen  (Tenn.)  161  & 
W.  1006. 

"Malicious."- Key  t.  State  (Iftx.  Gr.  App.) 

161  s.  w.  m. 
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•Memory.'*— Key  t.  State  (Tex.  Or.  App.)  161 
S.  W.  121. 

"Municipal  corporation."--Board  of  Com'n  of 

TnbercnloBit  Hospital  DiBt  of  Bucbaoau 

County  T.  Peter  (Mo.)  161  S.  W.  1155. 
"Negligence."— Featherstone   t.    Eansaa  City 

Terminal  Rr.  Co.  (Mo.  App.)  161  S.  W.  284. 
"Nondel^able.— American  Zinc  Co.  t.  Smitb 

(Tenn.)  161  8.  W.  494. 
"Novation."— CitiEens'    Bank    of    Senath  t. 

DoQfflam  (Mo.  App.)  161  S.  W.  601. 
**Olwcene."— Darnell  t.  State  CTex.  Or.  Ajv.) 

161  8.  W.  971. 
"0ffice."-Da7  T.  Sharp  CTeniL)  161  S.  W.  904. 
"Pandering."— Boyle  t.  State  (ArkO  161  S.  W. 

1049. 

"PaBsenger."— Parmer  v.  St  Loula,  I.  M.  &  S. 

By.  Co.  (Mo.  App.)  161  8.  W.  BW. 
'Tertinent  iiypothesis."— Belcher  t.  State  (Tex. 

Or.  App.)  161  S.  W.  459. 
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